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iCoMrt  of  Apptdlt  cf  KmtwAy.    Jan.  14,  1802.) 

AsnojmaiiT  *t  Opbratioit  ov  Law— Riohtb  ov 
IiIBN  Crbditoss. 
Oen.  St.  a  89,  art.  2,  I  84,  relatinfr  to  the 
distribution  of  the  estate  of  an  Insolvent  debtor, 
proTides  that  when  a  creditor  tias  a  lien,  and  the 
property  subjeot  to  the  lien  is  not  sufficient  to 
discharge  the  debt,  he  shall  not  be  entitled  to 
any  portion  of  the  residue  of  the  estate  until  all 
ttko  creditors  not  having  liens  shall  have  received 
an  equal  pro  rata  amount.  Chapter  44,  art.  8, 
I  8,  prorides  that,  where  estates  pass  to  credit- 
ors D7  operation  of  law,  claims  shall  be  proved  as 
In  prooeedinga  for  the  settlement  of  the  estates 
of  decaaaod  persons,  so  far  as  applicable.  Held 
that,  where  am  assignment  is  by  operation  of  law, 
the  same  rule  applies  as  where  the  debtor  dies 
insolvent;  and  a  creditor  having  a  lien  cannot 
participate  In  the  residue  of  the  assets  until  the 
geueraf  creditors  have  received  an  amount  equal 

pro  rata  with  the  lien  oreditor. 

Appeal  (rom  LDulsville  chancery  conrt. 

"Tu  be  oCQclally  reported." 

Action  by  Charles  Laughbrldge  and 
others  against  the  Bank  ol  Louisville  to 
prevent  a  preference  by  a  debtor  ut  both 
parties.  Judgment  for  plain tllfa.  Defend- 
ant appeals.    Afflruied. 

Brown,  Huwpbrey  A  Davie,  for  appel- 
lant. H.  L.  atuve,  Dodd  <fi  Dodd,  and 
Chaa.  S.  Grubha,  for  appelleea. 

Pbtob,  J.  S.  Caye,  Jr..  &  Co.  borrowed 
divers  sunis  of  money  from  the  Bank  of 
J-ionisville,  for  which  notes  were  execuced, 
and  to  secure  their  payment  various  col- 
laterals were  pledged.  Caye  &  Co.  becom- 
ing inaolvent,  and  the  bank  belngdeslrous 
of  making  its  debt  •more  secure,  obtained 
the  pledge  of  other  collaterals,  when  u 
creditor  of  the  firm,  Charles  Laughbridge, 
instituted  this  action  under  the  statute 
enacted  to  prevent  preferences  by  debtors 
contemplating  insolvency,  and  obtained  a 
judgment  determining  that  the  pledge  of 
the  additional  securities  brought  the  case 
within  the  provisions  of  the  statute.  In 
dlstribntlng  the  assets  the  court  further 
held  that  tne  general  creditors  must  re- 
ceive a  dividend  equal  to  the  amount  re- 
alized by  the  bank  from  its  collaterals  be- 
fore the  latter  could  share  In  the  general 
distribution;  In  other  words,  the  court 
adjudged  the  assets  of  an  in  voluntary  as- 
signor  must  be  distributed  in  the  same 
manner  as  the  assets  uf  an  insolvent  de- 
cedent. It  is  contended  by  counsel  tor  the 
v.l88.w.no.l — 1 


bank  that  the  same  equitable  mis  of  dis- 
tribution should  apply  in  the  case  of  an 
assignment  by  operation  of  law  as  in  the 
case  of  an  assignment  by  the  debtor  him- 
self, and  the  right  of  the  lien  creditor  to 
share  in  the  general  distribution  for  his 
tvhole  debt,  where  the  assets  are  not  sntU- 
cient  to  pa.T  all  the  creditor*,  is  not  to  be 
diminished  by  reason  of  any  Hen  he  may 
have  obtained  by  contract  on  the  debtor's 
estate;  that  when  the  lien  falls  to  pay 
his  debt  the  amount  realized  from  It  is  not 
to  be  credited  on  the  debt,  and  the  pro 
rata  given  him  on  the  balance,  but  it  must 
be  made  on  the  entire  amount  dne  him. 
In  cases  of  voluntary  assignments,  where 
a  crodltor  has  acquired  a  preference  by 
lien,  this  rule  of  distribution  has  long  since 
been  adopted  by  this  court.  In  Logan  v. 
Anderson,  reported  in  18  B.  Mun.  92.  the  rule 
was  established,  and  it  has  l>een  followed 
in  several  reported  canes.  Bank  v.  Jeffer- 
son, 10  Bush,  836;  Bank  v.  Patterson,  78 
Ky.  291 ;  8pratt>8  Bx'x  v.  Bank,  84  Ky.  86. 
It  is  said  In  Logan  v.  Anderson,  if  a  cred- 
itor has  a  mortgage  on  property  of  the 
debtor 'snlflcient  topay  50  cents  on  thedol- 
lar,  and  then  makes  a  subsequent  mort- 
gage to  the  same  creditor,  including  other 
creditors,  on  other  property  sufficient  to 
pay  50  cents  on  the  dollar,  the  first  mort- 
gage creditor  has  the  right  to  have  his 
whole  debt  paid,  while  the  second  mort- 
gage creditors  get  bnt  60  cents  on  the  dol- 
lar, and  for  the  reason  that  each  mort- 
gage is  given  to  secure  the  whole  debt  of 
the  first  mortgugee:  and  the  fact  that  the 
property  last  mortgag:ed  fails  to  pay  the 
last  mortgagees  is  no  reason  for  lessening 
the  security  of  the  first  mortgagee,  as  he 
had  the  legal  and  equitable  right  to  ob- 
tain bnth  mortgages  to  secure  his  debt. 
So,  if  a  creditor  holds  a  mortgage  on  part 
of  the  debtor's  estate,  and  the  debtor  then 
assigns  his  whole  estate  for  the  payment 
of  all  his  debts,  the  debt  of  the  mortgage 
creditor  is  embraced  by  the  assignment, 
—not  a  part  of  it,  but  the  whole.— and  In 
the  same  manner  and  to  the  same  extent 
as  the  debts  of  the  ere  Vltors  who  have  no 
liens.  There  are  two  funds,  each  of 
which  Is  liable  for  the  whole  debt  of  the 
mortgage  creditor, and  where bothare nec- 
essary for  the  payment  of  the  debt  equity 
refuses  to  Interfere  or  marshal  secnrltles 
to  the  prejudice  of  the  creditor  entitled  to 
the  double  fand.  Should  this  doctrine  ap- 
ply to  assignments  made  by  operation  of 
gitizcd  by 
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law  under  a  Btatato  enacted  to  prevent 
trandntent  preterencea?  is  the  qyestion  In- 
volved bere.  It  Is  true,  the  law  takes  the 
estate  from  the  debtor  lor  creditors,  hut 
has  the  debtor  given  to  the  creditor  this 
double  fund  as  a  security  (or  his  debt,  and. 
If  not,  will  a  court  of  equity  favor  the 
creditor  who  is  attempted  to  be  preferred. 
fK>  as  at  last  to  give  biro  the  preference 
over  general  creditors?  His  lien  he  has 
the  right  to  enforce;  but  will  the  law  step 
In  and  give  him  a  double  security,  when 
at  the  same  time  it  is  attempting  to  pre- 
vent fraudulent  preferences?  It  is  argued 
that  the  equitable  rule  would  be  to  credit 
the  claim  of  the  bank  by  the  amount  real- 
ised from  the  lien,  and  then  give  to  the 
bank  its  pro  rata  share  of  the  assets  on 
the  balance  of  its  debt.  This  rule,  if 
adopted,  would  present  three  modes  of 
distributing  the  assets  of  an  insolvent  es- 
tate: (1)  It  a  voluntary  assignment,  both 
funds  wonld  be  liable  if  necessary  to  pay 
the  whole  debt;  (2)  if  involuntary,  the 
creditor  would  get  a  pro  rata  on  the  bal- 
ance due  him  after  satisfying  his  lien  ;  (8) 
If  the  estate  is  Insolvent,  and  the  debtor 
dead,  the  creditor  who  has  the  lien  must 
stand  off  nntil  the  general  creditors  are 
made  equal  with  him.  It  seems  to  us  that 
one  of  two  modes  of  distribution  must  be 
fallowed  In  this  case, — the  assets  must  be 
distributed  in  the  same  manner  as  that  of 
a  decedent  who  dies  insolvent,  or  as  In  the 
case  of  a  voluntary  assignment. 

The  thirty-fourth  section  of  article  2,  c. 
89,  Oen.  St..  provides  the  manner  In  which 
the  estate  of  a  debtor  who  dies  insolvent 
shall  be  distributed,  and  is  as  follows: 
"Batwhen  any  creditor  has  a  lien, and  the 
property  subject  to  the  lien  is  not  sufficient 
to  discharge  the  debt,  he  shall  not  be  en- 
titled to  any  portion  of  the  residue  of  the 
estate  until  all  the  creditors  not  having 
Hens  shall  have  received  a  sum  equal  pro 
rata  with  such  lien  creditor."  Theolstribu- 
tion  as  between  creditors  where  the  debt- 
or dies  insolvent  is  made  plain  by  this 
statute,  and  the  question  arines:  Did  the 
legislature.  In  enacting  the  law  to  prevent 
fraudulent  preferences,  recognise  or  clas- 
sify the  estates  of  those  passing  by  opera- 
tion of  law  to  creditors  with  the  estates 
of  insolvent  decedents,  as  to  the  mode  of 
distribution?  All  such  estates  are  subject 
to  the  control  of  courts  of  equity,  and 
some  equitable  rule  for  distribution  must 
be  ascertained.  It  is  apparent  that  the 
law-making  power  when  enacting  the  law 
in  regard  to  sales,  etc.,  in  contemplation 
of  insolvency,  had  In  view  the  act  regulat- 
ing proceedings  In  the  settlement  of  the  es- 
tates of  debritrs  who  had  died  InRolrent. 
RectlonS  of  article  12  of  chapter  44  provides, 
where  estates  pass  to  creditors  by  opera- 
tion of  law,  that  "the  action  and  proceed- 
ings as  to  the  mode  of  proving  claims  and 
otherwise  shall  be  conducted  as  actions 
and  proceedings  for  the  settlement  of  the 
estates  of  deceased  persons  are  now  re- 
quired to  be  conducted,  so  far  as  the  same 
are  applicable, "  etc. ;  and  by  section  7  It 
is  further  provided  that  In  thedlntrlbution 
of  the  assets  of  any  debtnr  as  provided 
debts  due  as  guardian  or  administrator  or 
executor  shall  have  priority,  as  also  debts 
doe  as   trustee,  if  the  trust  be  created  by 


the  deed  or  will,  duly  recorded  in  the  proper 
clerk's  office. "  The  statote  has  designat- 
ed tbeclaimsof  those  who,  under  this  oper- 
ation of  law  passing  the  estate  to  credit- 
ors, shall  have  prior  liens,  following  the 
priority  given  to  claimants  against  the  es- 
tates of  those  dead,  showing  plainly  that 
the  legislature  regarded  tbeactof  insolven- 
cy as  placing  the  estate  of  the  insolvent 
debtor  In  the  same  condition,  and  to  t>e 
distributed  In  the  same  manner,  as  the  es- 
tate of  a  decedent.  While  the  third  section 
of  the  act  may  apply  to  the  mode  of  pro- 
ceeding alone,  such  as  filing  tne  petition 
and  proving  claims,  a  careful  reading  of 
both  sections  indicates  clearly  that  the 
legislature  was  attempting  to  regulate 
the  mode  of  distribution,  as  well  as  the 
mode  of  proceeding,  by  the  provisions  of 
the  statute  with  reference  to  the  estates 
of  deceased  persons.  It  is  the  contract  n>- 
lation  between  the  creditor  and  the  debtor 
that  gives  to  the  former  the  right  to  re- 
sort to  both  funds  to  pay  his  debt  when 
the  lien  is  Insufficient  for  that  purpose. 
The  rule  springs  from  no  equitable  doc- 
trine, bnt,  on  the  contrary,  a  court  of 
equity  declines  to  interfere  because  the 
debtor  by  his  voluntary  assignment  has 
placed  every  debt  on  the  same  footing, 
and  it  Is  to  secure  the  whole  debt  to  the 
extent  the  estate  will  pay,  and  not  a  pai-t 
of  it;  but  when  the  law  seises  the  estate 
for  the  purpose  of  preventing  preferences, 
although  forthe  benefltofcreditors. equity 
must  iiay,  if  the  statute  under  which  the 
proceeding  is  had  has  not  already  deter- 
mined, how  the  assetsshall  be  distributed. 
If  left  to  the  creditor  and  debtor  under 
their  contract  by  reason  of  which  the  es- 
tate has  passed  to  creditors,  the  creditor 
would  get  all.  But  here  Is  no  contract, 
and  we  find  an  equitable  rule  established 
by  statute,  by  which  the  secured  creditor 
Is  held  off  until  the  general  creditors  are 
made  equal,  and,  when  this  is  done,  all 
share  equally  in  the  remaining  assets. 
This  rule  Is  applied  to  a  decedent's  estate 
who  Is  Insolvent,  and  who  has  created  a 
lien  in  favor  of  one  creditor;  and  there  is 
no  reason  wh.v  It  should  not  apply  to 
a  case  where  the  law  has  taken  the  debt- 
or'sestate  from  him,  and  holds  it  for  equi- 
table distribution  between  creditors.  It  is 
true  that  the  creditor  is  not  rewarded  for 
his  vigilance  In  obtaining  a  lien,  but  to 
prevent  this  where  the  debtorcontemplat- 
ed  Insolvency  was  the  object  of  the  stat- 
ute, and  in  distributing  the  assetR  when 
by  operation  of  law  the  creditors  became 
entitled  to  the  estate  the  law  in  regard  to 
the  distrlbutinn  of  the  assets  of  a  decedent's 
estate  who  dies  Insolvent  should  apply. 
The  Judgment  below,  conforming  to  these 
views,  Is  affirmed. 


Cahill  t.  Cincinnati,  N.  O.  &  T,  P.  By.  Co. 
{Court  of  Appeals  cf  Kentttcfcy.  Dea  10,  1891.) 
IU.n.ROAD   Companies  —  Aocidbnt  at   Pbitatb 

CBOSSINO — ImPDTBD  NeOLIGBSCB — BlOXAIA 

1.  Fersona  lawfully  using  a  private  crosslntt 
in  the  vicinity  of  a  pablic  crossing  are  eutitlea 
to  the  benefit  of  signals  which  they  know  It  is 
the  duty  and  custom  of  the  railroad  to  give  nt 
the  pubfio  ofossIdx:  and.  for  failure  to  sive  vatdk 
gitizod  by  ' 
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■tgoals,  negligenoe  as  to  such  persons  will  be 
Impnted  to  the  railroad  company. 

8.  Plaintiff,  riding  in  a  buggy  at  the  invita- 
Uon  of  the  driver  thereot,  was  injured  in  acollis- 
lon  at  a  crossing.  The  driver  was  killed,  and 
plaintiff  was  so  uijiured  that  her  memory  failed 
as  to  the  circumstances.  In  an  action  for  the 
injury,  it  was  not  contended  that  plaintiff  was 
negligent,  except  in  failing  to  look  before  going 
apon  the  track.  Held,  that  it  would  not  be  pre- 
sumed that  plaintiff  recklessly  imperiled  her  own 
life,  and,  in  the  absence  of  direct  testimony,  the 
question  of  contributory  negligence  should  have 
been  submitted  to  the  jury. 

8.  It  appeared  that '  the  buKgy  in  which 
plaintiff  was  riding  could  have  been  seen  400 
yards  from  the  crossing.  '  Held,  even  admitting 
plaintiff's  negligence,  the  question  should  have 
been  submitted  to  the  Jury  whether  those  in 
charge  of  the  train  could,  by  reasonable  dili- 
gence, have  discovered  the  danger  of  a  collision 
m  time  to  prevent  it  by  checking  the  train  or 
sounding  the  whistle. 

4.  The  failure  of  a  person  to  lo(^  along  a 
railroad  before  attempting  to  cross  it  is  not,  an- 
der  all  circumstances,  negligence,  far  there  may 
be  evidence  s'liBcient  to  satisfy  a  person  of  ordi- 
nary carefulness  that  the  track  is  clear  without 
taking  that  precaution,  as  when  he  knows  it  is 
not  usual  train  time,  and  does  not  hear  the  sig- 
nal he  knows  it  is  customary  for  the  company 
to  give  and  him  to  hear. 

5.  The  negligence  of  the  driver  of  a  vehicle 
cannot  be  imputed  to  a  person  who  accepts  his 
invitation  to  ride  therein,  in  the  absentee  of  evi- 
dence that  the  invitation  was  accepted  with 
knowledge  that  the  driver  was  incompetent  and 
anreliable. 

Appeal  from  circuit  conrt,  Kenton 
county. 

"To  be  officially  reported." 

Action  by  Kate  Cahill  against  tbe  Cin- 
cinnati. New  UrIeanB  &  Tesas  Paclflc  Rail- 
way Company  to  recover  lor  personal  In- 
inrles  alleged  to  have  been  saetalned  by 
tbe  defendant's  negligence.  Plaintiff  ap- 
peals from  a  jndKuent  entered  upon  a 
rerdlct  directed  (or  defendant.    Beversed. 

Wtn.  Ooebel,  tor  appellant.  Cbaa.  B. 
SlwrHll  and  Simrull  &  Mack,  for  appellee. 

L.RWIS,  J.  The  ]nry  having,  at  conclo- 
Bion  of  tbe  plaintilt'a  evidence  in  this  case, 
nnder  instruction  of  the  court  returned  a 
vertlict  as  in  case  of  nunsult,  she  appeals. 
The  circnniBtanccH  under  which  the  Injury 
complained  of  was  done  are  substantially 
as  follows:  PlalutIR,  an  unmarried  wo- 
man, bad  started  about  9  a.  m.  from  the 
residence  of  her  father,  of  whose  family 
she  was  a  member,  to  church  In  a  bng^y 
owned  and  driven  by  a  young  man,  Henry 
Conrad,  and  was  closely  followed  by  her 
sister,  also  unmarried,  and  Jerry  Conrad, 
lo  another  buggy.  The  route  they  were 
going  was  along  a  private  passway  which 
crossed  defendant's  railway  track,  and 
west  of  it  intersected  a  turnpike  road. 
The  conrse  of  the  passway  was  from  tbe 
residence  mentioned  about  south-west  to 
a  point  ashort  distancefroin  the  railroad; 
thence  north-west,  making  the  angle  at 
intersection  acute,  and  rendering  It  neces- 
sary for  those  In  the  buggies  to  turn  more 
than  half  around  In  order  to  see  a  rail- 
road train  approaching  the  crossing 
from  tbe  south.  The  railroad  track 
was,  for  a  considerable  distance  south 
of  the  crossing,  straight,  and.  In  the  opin- 
ion of  some  witnesses,  a  train  coming 
from    that    direction    can    be    seen  400 


yards  away  from  a  point  on  tbe  pass- 
way  100  feet  from  the  crossing.  But 
the  train  which  caused  the  injury  was  a 
passenger  express,  three  hours  behind 
time,  and  running  unusually  fast,— accord- 
ing to  the  opinion  of  some  witnesses  as 
much  OS  60  miles  an  hour,  none  of  them 
putting  itat  leas  than  45  miles.  No  signal 
of  approach  of  the  train  to  CablH's  cross- 
ing was  given,  nor,  as  the  evidence  tends 
to  show,  was  there  any  upon  its  approach 
to  tbe  public  crossing  south  of  an 3  dis- 
tant a  half  mile  from  the  other.  The  in- 
Jury  was  done  In  January,  and,  though 
the  weather  was  not  excessively  cold,  it 
was  enough  so,  tbe  ground  being  frozen, 
to  require  the  bnggy  top  raised,  and  the 
evidence  tends  to  show  Henry  Conrad  had 
on  ear-muffs  and  plaintiB  wore  a  veil.  The 
gait  at  which  they  were  traveling  was  not 
fast,  the  horse  going  in  a  walk.  But 
whether  either  Henry  Conrad  or  plaintiff, 
before  going  on  tbe  track,  looked  or  list- 
ened for  a  coming  train  does  not  appear; 
for  be  was  killed  by  collision  of  the  buggy 
and  train  that  took  place,  and  she  so  se- 
riously hurt  that,  as  testified,  her  mem- 
ory is  blanit  about  everything  that  took 
place  during  a  period  of  time  beginning 
when  she  left  home  that  morning  and  con- 
tinuing for  days. 

This  conrt  has  expressly  decided  that 
failure  of  those  in  charge  of  a  railroad 
train  to  give  such  signal  as  will  be  saffi- 
ctent  to  apprise  persons  at  or  near  a  pub- 
lic crossing  of  Its  approach  must  be  re- 
garded as  negligence.  Baiiroad  Co.  t. 
Hoehl,  12  Bush,  41 ;  Baiiroad  Co.  v.  Ooeti. 
78  Ky.  444.  It  has,  however,  been  held 
that  the  name  reason  does  not  exist  for 
giving  signal  and  slackening  usual  speed 
of  a  train  at  a  private  crossing,  and  fail- 
ure in  that  respect  is  not  generally  regard- 
ed negligence.  Johnson  v.  L.  ft  N.C0..M8. 
Up.lHtJii;  Hucker  v.  Baiiroad  Co.,  MS.  Op.,  7 
Ky.  Law  Rep.  761.  But  the  evidence  in  this 
case  shows  that  a  signal,  when  given  by 
steam-whistle  on  approach  of  a  railroad 
train  from  the  south  to  the  public  crossing 
referred  to,  can  be  distinctly  heard  at  and 
even  beyond  CablH's  crossing.  And  thus 
arises  a  question,  not  heretofore  presented 
to  or  decided  by  this  court,  whether  persons 
lawfully  using  a  private  crossing,  in  tbe 
vicinity  of  a  public  crossing,  are  entitled 
to  beneflt  of  signals  required  to  be  given 
at  the  latter;  and  whether,  for  failure  to 
give  them,  negligence,  as  to  them,  xbonld 
In  any  case  be  imputed  to  the  railroad 
company. 

In  Shackleford  v.  Baiiroad  Co.,  84  Ky. 
47,  it  was  said:  "Baiiroad  trains  must 
give  tbe  customary  signals  at  public 
places  and  public  crossings;  tbe  failure 
to  do  so  Is  negligence.  But  this  is  re- 
quired for  tbe  safety  of  passengers,  train- 
men, and  the  public  using,  and  who  have  a 
right  to  use,  tbe  track  at  such  public 
ways,  and  not  for  the  purpose  of  protect- 
ing those  who,  as  trespassers,  may  be 
crossing  or  using  the  track  elsewhere. " 
The  same  doctrine  had  been  stated  in  tbe 
Hucker  Case.  The  reason  for  that  dis- 
crimination Is  that  presence  of  a  treapaas- 
er  on  a  railroad  track  is  not  only  likely  to 
impede  and  sometimes  endanger  safety  of 
moving  trains,  but,  being  wrongful  and 
nnlawfttl,  those  in  charge  cannot  be  fairly 
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required  or  expected  to  anticipate  and 
provide  for  it.  Consequently  the  only 
duty  a  railroad  company  owes  to  aucL 
person  is  to  uro  reasonable  diligence  to 
prevent  injuring  him  when  bla  actual  peril 
is  discovered  in  time  to  do  so.  But  that 
rule  cannot  be  properly  applied  in  this 
ease, nor  was  the  precise  qu^tiou  now  be- 
fore us  settled  or  considered  in  the  coses 
Just  cited.  It  here  appears  that  CahiU's 
crossing  was  established,  and  the  right  to 
ase  it  by  those  going  to  and  from  bis  resi- 
dence secured,  b.v  express  contract  be- 
tween the  railroad  company  and  his  im- 
mediate vendor.  Therefore  neither  plain- 
tiO  nor  her  companion,  Conrad,  was  a 
trespasser  when  the  collision  occurred, 
nor  had  they  assumed  risks  attending  a 
trespass,  but  both  bad  the  legal  right  to 
go  on  the  railroad  track  at  that  crossing. 
There  is  conflict  of  authority  on  the 
question;  the  doctrine  of  some  of  the 
courts  being  that  only  travelers  on  a  high- 
way or  street  approaching  or  using  a 
crossing  can  complain  of  omission  to  give 
required  signals,  while  by  others  it  is  held 
that  all  persons  in  the  vicinity  of  a  pnbllc 
-crossing,  whether  Intending  to  nse  it  or 
>aot,  are  entitled  to  benefit  of  signals,  and 
tbave  a  right  to  rely  on  them  being  g^ven. 
However,  as  said  by  the  editor  of  Amer. 
-ft  Eng.  Enc.  Law,  In  a  note,  (volume  4,  p. 
917:)  "Generally  this  conflict  may  be 
traced  to  the  construction  of  particular 
statutory  provisions.  Sometimes  it  is 
due  to  radical  differences  of  view  among 
indgns  as  to  the  purpose  of  statutory  en- 
actment regnlating  signals." 

There  being  no  statute  of  this  state  on 
the  subject,  nor,  for  the  reason  mentioned, 
a  decided  weight  of  authority,  one  way  or 
the  other,  the  qaestion  before  us  must  be 
determined  according  to  reason  and  anal- 
ogy of  the  law.  as  was  the  original  ques- 
tion of  the  duty  of  rail.-oad  companlCH  to 
give  signals  for  highway  and  street  cross- 
ings. Although  It  may  be  regarded  an 
unreasonable  hindrance  of  regular  n  i 
prompt  movement  of  trains  running  uu 
schedule  time  to  require  their  speed  slack- 
ened and  signals  given  at  every  private 
crossing,  however  little  used.  It  does  not 
follow  a  railroad  company  is  exempted 
from  any  reasonable  duty  to  persons  who 
lawfully  go  on  Its  track  at  such  i)Iace.  On 
the  contrary,  it  is  bound  to  look  t>utfor 
presence  of  persons  at  an  established  and 
recognized  private  crostiing.  and  use  rea- 
stmable  precaution  and  vif^iinnce  to  avoid 
injuring  them.  And  so  they  liave  the  right 
to  act  upon  the  presumption  the  company 
will  duly  comply  with  every  legal  require- 
ment that  may  affect  them  In  the  reason- 
able use  of  such  crossing.  Therefore,  if  a 
person  of  common  prudence  and  intelli- 
gence, who  distinctly  and  habitually 
hears  signals  of  approach  of  railroad 
trains  to  a  pnbllc  crossing,  that  he  knows 
it  Is  both  the  duty  and  custom  of  tfaecom- 
pany  to  give,  would  ordinarily  rely  on 
such  signals  in  the  use  of  his  own  private 
crossing,  then  he  should.  In  law  as  well  as 
in  fact,  have  benefit  of  them.  Otherwise 
bis  would  be  the  case  of  a  person  Injured 
while  in  the  reasonable  exercise  of  a  legal 
right,  yet  without  remedy  against  the 
wrong-doer  or  person  In  fault.    As  a  mat- 


ter of  fact,  within  common  observation, 
persons  living  In  the  vicinity  of  a  railroad 
generally  keep  Informed  about  regular 
movement  of  trains,  and  those  of  them 
near  euuugh  to  hear  the  customary  sound 
of  the  stenm-wbistle  for  a  public  crossing 
do  rely  upon  it  as  a  signal  by  which  to 
regulate  use  of  their  own  private  pass  way 
over  it.  And  we  see  no  reason  why  they 
may  not  rightfully  and  prudently  do  so: 
for  nothing  more  is  thereby  exacted  or  as- 
sumed by  them  than  simple  performance 
by  the  railroad  company  of  a  legal  duty 
already  prescribed  for  safety  of  those 
using  the  public  crossing  that  incidentally 
and  naturally  operates  for  their  own. 
And  when  the  legal  obligali<m  is  coupled 
with  customary  performance  of  the  duty 
of  giving  such  signals,  a  double  assurance 
Is  afforded  that  all  who  bear  may  rely  on 
them;  and  in  fact  they  are  as  Implicitly, 
and  may  be  as  certainly  and  safely,  relied 
on  by  those  hearing  them  at  a  private,  as 
at  the  public,  crossing  for  which  they  are 
given.  To  so  alluri)  a  person  to  go  on  the 
railroad  track  at  his  private  crossing,  and 
then  exempt  the  company  trom  liability 
for  injuring  or  killing  him  upon  the  falla- 
cious and  deceptive  theory  that,  in  Ifgal 
contemplation,  signals,  though  inevitably 
heard  beyond,  are  for  the  sole  benefit  of 
those  at  a  public  crossing,  would  be  with- 
out reason,  and  justice.  The  law  sets  no 
such  bounds  to  the  liability  of  a  person 
violating  it,  nor  does  it  thus  curtail  the 
remedy  of  one  injured  by  the  violation. 

The  evidence  in  this  case  shows  it  was 
customary  for  signals  to  be  given  of  ap- 
proach of  trains  to  the  public  crosHing  re- 
ferred to,  and  that  persons  using  CahiU's 
crossing  were  thereby  enabled  to  tell 
about  what  time  one  going  north  would 
pass,  and  so  avoid  colllsiou  with  It.  In 
ourojilnlon,  failure  of  those  In  charge  of 
the  train  in  question  to  give  tbe  nsanl  sig- 
nal for  tlie  puntic  crossing,  if  they  did  so 
fail,  should  be  regarded  as  negligence  of 
defendant  as  to  plaintiff,  and  authorize  re- 
covery, unless  she  was  guilty  of  such  con- 
tributory negligence  that  but  for  It  the 
collision  would  not  have  occurred.  Al- 
thouRli  the  burden  of  showing  contribu- 
tory negll;!encc  is  always  on  the  dufend- 
ant,  and  the  plaintiff  in  this  caHe  was  not. 
In  order  to  recover,  bound  to  disprove  It, 
still  It  was  competent  for  the  lower  court, 
on  the  motion  for  a  peremptory  InHtruc- 
tlon.ns  it  Is  now  necessary  for  this  court  In 
revlsingthejudgment,  to  determine  wht'th- 
er  that  defense  was  so  fully  developed  by 
her  own  evidence  lis  to  justify  sustaining 
the  motion.  It  is  not  couteuded  the  plain- 
tiff was  negligent  in  any  respect,  except 
falling  to  look  for  a  coming  train  before 
going  upon  the  railroad.  Whether  either 
she  or  Henry  Conrad  did  so  look  could 
not,  for  the  reason  before  indicated,  lie 
shown  by  direct  testimony.  Therefore  it 
was  the  peculiar  province  of  the  jury,  not 
of  the  court,  to  determine  that  question 
from  facts  and  circumstances  proved:  for, 
whatever  may  be  the  rule  elsewhere.  It 
bas  been  definitely  settled  by  this  court 
that  It  Is  not  to  be  presumed.  In  the  ab- 
sence of  evidence  as  to  the  care  exercised 
by  a  person  Injured  or  killed  on  a  railroad 
where  he  bad  the  riffbt  to  be.  that  he  reck- 
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lessly  ur  careleBnly  imperiled  hifi  own  life. 
Kallroad  Co.  t.  Goetz.  Moreover,  Aven  if 
plalntlB  was  gnilty  of  negilRence,  conald- 
eriug  the  loug  distance,  400  yards,  the 
boggy  could  have  been  Been  trom  the  train, 
the  qnefltJon  waa  pertinent,  and  oaght  to 
hare  been  aubniltted  to  the  Jury,  whether 
those  In  charge  did  or  conld.  by  reasona- 
ble diligence,  have  discovered  the  danger 
ot  a  collision  in  time,  to  prevent  It,  by 
checking  the  train  or  blowing  the  whistle. 
Bnt  to  decide  that  failure  of  a  person  to 
look  along  a  railroad  before  attempting 
to  cross  it  Is,  under  all  circamstances  and 
necensarlly,  negligence,  would  be  arbi- 
trary and  without  reason;  for  there  may 
be  evidence  anffident  to  satisfy  a  person 
of  ordinary  carefulnMs  the  track  Is  clear 
without  taking  that  precaution,  as  when 
he  knows  it  is  not  usual  train-time,  and 
doeH  not  hear  the  signal  be  knows  It 
is  customary  tor  the  company  to  give 
and  hira  to  hear.  A  person  thus  reason- 
ing and  acting,  It  seems  to  us,  cannot,  up- 
on principle,  be  regarded  as  negligent, 
even  if  be  does  fall  short  ol  the  measure  of 
vigilance  needed  to  prevent  being  injured 
by  a  passenger  train  running  hours  be- 
hind time,  at  an  extraordinary  rate  of 
speed,  and  without  any  signal  of  Its  up- 

g roach.  In  that  connection,  it  was  error 
I  refusing  to  permit  Jerry  Conrad  to  tes- 
tify that  be,  at  a  point  100  feet  from  the 
crossing,  looked  from  his  buggy  south 
along  the  railroad,  and  could  not  see  the 
train.  The  evidence  was  competent  be- 
cause it  tended  to  show  that  when  Henry 
Conrad's  buggy,  being  nearer  than  the  oth- 
er, was  within  about70{eetof  the  crossing, 
the  train,  not  yet  In  aight,  must  have  been 
more  than  1,200  feot  away,  and  therefore, 
if  running  at  the  usual  speed.  It  Is  ques- 
tionable whether  it  would  have  strnrk  the 
bugg}'. 

Another  question  argued  by  counsel  Is 
whether  negligence  on  the  part  of  Henry 
Conrad,  assuming  it  to  be  proved,  can  be 
imputed  to  plaintiff  In  bar  ot  recovery. 
The  general  rule,  as  settled  by  this  court. 
Is  that  when  an  Injury  is  occasioned  by 
concurrent  negligence  of  two  persons  the 
fault  uf  one  Is  no  excuse  tor  the  other,  bnt 
both  are  liable  to  the  party  injured.  Turn- 
pike Koad  Co.  v.  tMewa  rt,  2  Mete.  ( Ky . )  110 ; 
Kallroad  Co.  v.  Case,  9  Bunh,  72».  In  both 
those  cases  the  plaintiff  was  a  passenger 
In  a  public  conveyance.  But  the  condi- 
tions upon  which  contributory  negligence 
of  one  of  such  persons  can  he  imputed  to 
the  plaintiff,  in  an  action  against  the  oth- 
er, as  held  in  the  latter  case,  are  that  he 
must  have  then  been  the  agent  or  servant, 
or  subject  to  the  government  or  control, 
of  the  plaintiff.  It  does  not,  therefore, 
seem  to  make  any  difference  In  such  caae 
whether  the  party  Injured  was  at  the 
time  a  passenger  in  a  public  conveyance, 
paying  bis  fare,  or  riding  in  a  private  ve- 
bide,  free  of  charge,  at  Invitation  of  the 
owner  and  driver;  but  the  true  test  Is 
whether  his  relation  to  the  person  whose 
negligence  is  sought  to  be  Imputed  to  him 
was  such  aa  would  have  rendered  him  lia- 
ble in  case  another  than  himself  bad  been 
injured  by  such  concurrent  negligence;  for 
to  defeat  an  action  of  a  party  Injured  by 
■bowing   contributory  negligence  of  an- 


other, or  to  render  hioi  liable  for  that  oth- 
er person's  negligence,  not  baing  himself 
In  fault,  either  the  maxim  qui  farlt  per 
allum  tacit  per  ae  must  apply,— that  is, 
the  relation  ot  master  and  servant  or  prin- 
cipal and  agent  must  exist,— or  dse  that 
they  were  engaged  in  a  joint  enterprise, 
whereby  mutual  responsibility  for  each 
other's  acts  existed,  which  was  clearly 
not  the  case.  Robinson  v.  Bailroad  Co  , 
66  N.  Y.  11,  was  the  case.  like  this  in  every 
respect,  of  a  female  who,  while  riding  in 
a  buggy  at  Invitation  of  a  young  mau,  the 
owner  and  driver, was  injured  by  collision 
with  a  railroad  train,  and,  in  discussing 
the  same  question  we  are  now  consider- 
ing. Church,  C.  J.,  said :  "I  am  unable  to 
find  any  legal  principle  upon  which  to  im- 
pute to  the  plaintiff  the  negligence  ot  the 
driver.  •  •  »  The  acceptance  of  an  in- 
vitation to  ride  creates  no  mure  respon- 
sibility for  the  acts  of  the  driver  thau  the 
riding  in  a  stage-coach,  or  even  a  train  uf 
carp,  providing  there  was  no  negligence 
on  account  of  the  character  or  cnndltion 
of  the  driver,  or  of  the  safety  ol  the  ve- 
hicle, or  otherwise.  It  is  no  excuse  for  the 
negligence  of  the  defendant  that  another 
person's  negligence  contributed  to  the  in- 
jury, for  whose  acts  the  plaintiff  was  not 
responsible. "  Maaterson  v.  Railroad  Co., 
H4  N.  Y.  247,  was  the  case  of  a  person  be- 
ing invited  to  ride  In  a  private  vehicle  by 
the  owner  and  driver,  and  losing  bis  life 
while  the  vehicle  was  crossing  the  defend- 
ant's road,  where  It  was  left  In  a  danger- 
ous condition.  And  in  Railroad  Co.  v. 
Eadle,  43  Ohio  St.  91, 1  N.  £.  Rep.  519,  the 
plaintiff,  a  minor  under  16  years  of  age, 
yet  fully  able  to  take  reaaonable  care  ot 
her  safety,  was  Injured  by  collision  be- 
tween a  wagon  in  which  she  was  riding 
with  her  father,  owner  and  driver,  and  the 
defendant's  car.  In  both  cases  it  was 
held  that  the  same  principle  governed  as 
in  case  of  a  paaaenger  in  a  public  vehicle, 
and  that,  as  the  driver  in  neither  case 
was  the  servant  or  agent  ot  the  plaintiff, 
the  latter  could  not  be  held  responsible 
for  negligence  of  the  former.  The  caae  of 
Dean  v.  Railroad  Co.,  129  Pa.  St.  514, 18 
Atl.  Rep.  71S,  cited  by  cuunsfel.  Is  when, 
under  the  particular  circumstances  re- 
cited, a  person  riding  by  Invitation  of  the 
owner  and  driver  of  a  private  vehicle  waa 
held  to  have  beeu  guilty  of  contributory 
negligence.  It  is  true  a  passenger  In  a 
public,  as  well  as  private,  vehicle  may.  by 
bis  own  negligence,  contribute  to  its  col- 
lision with  anc)ther  vehicle,  whereby  be  Is 
Injured.  But  the  question  before  us  is  not 
whether  the  plaintiff  In  this  cai^e  was  neg- 
ligent, but  whether  the  assumed  negli- 
gence of  the  owner  and  driver  of  the  bug- 
gy she  was  In  can  be  Imputed  to  her.  The 
distinction  is  recognized,  even  in  the  case 
cited,  and,  although  it  is  there  said  n  per- 
son carried  in  a  private  conveyance  is  re- 
sponsible for  his  own  negligence,  yet  It  i» 
distinctly  held  that  negligence  of  the  driv- 
er 'Cannot  be  imputed  to  him,  any  more 
than  that  of  a  common  carrier  can  be  to 
his  passenger.  It  seems  to  us  there  is  no 
antbority  or  sound  reason  for  imputing 
to  the  Diaintift  in  this  case  the  negligence 
of  Henry  Conrad,  if  be  was  gnilty  of  any. 
In  tbe  absence  of  evidence  that  «he  volun- 
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Warily  accepted  his  iDvitation  knowing 
liim  to  be  iucompetent  and  unreliable,  or 
that  uhe,  luatead  ol  blni,  did  actually  con- 
trol and  direct  the  movement  ol  the  bog- 
gy. Wherefore  the  judgment  Is  rerereed 
for  a  new  trial  consistent  with  this  opin- 
ion. 


Mrddis  t.  Bull's  Adm'r. 

(Court  0/  Appedla  of  Kentucky.    Jan.  7, 1892.) 

TssTUf iKTABT  Tkust  —  EmroKcumrr  —  Equitt 

JURIBDIOTIOH. 

Atestatorln  his  will  created  certain  trusts. 
By  an  express  pmTision  his  widow  was  to  be  paid 
an  annuity,  to  secure  which  a  Hen  waa  created 
by  the  will  on  all  estate  not  specifically  devised. 
Tbe  residuary  estate  embraced  much  land  that 
was  unproductive.  The  original  trustee  and  ex- 
ecutor under  the  will  was  given  the  power  to  sell 
this  unproductive  property,  but  his  successors 
were  expressly  denied  this  power.  The  original 
trustee  resigned.  The  income  from  the  estate 
charged  with  the  widow's  annuity  was  insuffi- 
cient to  pay  it.  Held,  that  the  chancellor  had 
jnrisdictfon  to  sell  the  unprodootive  real  estate, 
and  Invest  the  proceeds  In  other  property,  from 
which  a  profit  might  be  derived  to  aid  in  paying 
tbe  annuity,  and  thus  to  save  tbe  body  of  tbe 
estate  to  the  remainder-men. 

Appeal  from  Loutaville  chancery  court. 

"Not  to  be  offlclally  reported." 

Action  by  John  Bull's  adminlatrntor 
and  truRtee  under  his  will  against  the 
widow  and  beirs  of  Bull  to  have  certain 
lands  of  the  estate  sold.  C.  J.  Meddis  pur- 
chased The  same,  and  appeals  from  an  or- 
der enforcing  the  purchase  on  the  ground 
that  the  title  was  not  good.    Affirmed. 

Balllt  &  Shield  and  Charles  M.  Lindsay, 
for  appellant.  John  C.  Russell,  Thos.  F. 
Bargia,  and  Geo.  B.  Etistin,  lor  appellee. 

Prtor,  J.  By  the  will  of  John  Ball  cer- 
tain trusts  were  created  (ur  the  benefit  uf 
bis  wife,  his  children,  and  grandchildren, 
and  tbe  duty  ol  executing  tbese  provis- 
ions of  the  will  devolved  upon  tbe  execo- 
tor  and  trustee, Thomas  L.  Jefferson.  Jef- 
ferson, the  executor  and  trustee,  resigned 
bis  trust,  and  the  chancellor  appointed 
one  Cromle  as  his  successor.  Cromie  nv 
slgned  or  was  removed,  and  the  Fidelity 
Trust  &  Safety  Vault  Company  was  ap- 
pointed his  successor.  The  widow  of  John 
Ball,  who  is  before  tbe  court  In  this  ac- 
tion, was  by  an  express  provision  of  tbe 
will  entitled  to  be  paid  by  ttae  trustee 
fl.OOO  per  month,  and  to  secure  Its  pay- 
ment a  cbarge  or  Hen  Is  created  by  tbe 
will  on  all  estate  not  specifically  devised. 
The  residuary  estate  is  large,  and  embraces 
much  valuable  real  estate  that  is  unpro- 
ductive, yielding  no  income,  and  burdened 
with  taxation  from  year  to  year.  The  in- 
come from  tbe  estate  charged  with  this 
annuity  to  the  widow  Is  Insufficient  to 
pay  It,  and  at  the  time  of  Tbe  filing  of  tbe 
petition  the  deficit  was  nearly  f7,000,  and 
to  which  the  widow  Is  entitled.  Tbe  ques- 
tion presented  by  the  appellee  and  ad- 
dressed to  tbe  chancellor  is,  shall  thecor- 
pva  of  the  estate  be  sold  or  expended  from 
year  to  year  to  satisfy  this  annuity,  or 
shall  tbe  unproductive  real  estate  be  sold, 
and  the  proc>>ed8  Invested  In  other  proper- 
ty, from  which  a  profit  may  be  derived  so 
as  to  aid  in  paying  tbe  annuity,  and  save 


tbe  corpus  of  the  estate  to  those  entitled 
in  remainder?  and  from  this  arises  a  ques- 
tion as  to  tbe  jurisdiction  o(.  the  chancel- 
lor to  grant  tbe  relief.  If  a  sale  of  real  es- 
tate by  tbe  guardian  or  by  the  life-tenant 
Is  sought  on  the  ground  that  tbe  disabil- 
ity of  infancy  Is  In  the  way  of  making  the 
title,  then  there  can  be  no  doubt  but  tbe 
statute  regulating  the  sales  of  Infants' 
real  estate  must  be  pursued,  as  the  chan- 
cellor basno  inherent  power  to  sell  merely 
because  a  party  is  laboring  under  such  a 
disability  as  precludes  him  from  making 
a  contract  or  passing  the  title.  The  stat- 
ute in  such  cases  must  be  followed.  This, 
however,  is  not  such  a  case.  That  tbe 
widow  has  a  Hen  for  her  money  is  unques- 
tioned, and  the  trustee  must  pay  it  if  it 
takes  tbe  entire  corpus  of  the  restdnum  to 
meet  the  demand.  The  title  to  tbe  realty 
was  vested  in  tho  original  trustee,  Jetfer- 
son,  who  wasempowered  to  sell  the  unpro- 
ductive real  estate  embraced  by  tbe  resid- 
uary clause,  as  foHows:  "That  unpro- 
ductive and  unimproved  property  em- 
braced In  the  residuary,  in  the  eleventh 
clause  hereof  may  be  sold  and  conveyed 
by  my  executor,  (but  not  by  any  successor 
In  said  trust,)  and  the  proceeds  reinvested 
in  like  trusts  as  the  property  sold,  and 
subject  to  all  tbe  restrictions  of  tbe  third 
and  fifth  clauses  hereof."  By  the  seven- 
teentb  clause  of  the  will  the  testator  pro- 
vides that  if  tbe  executor  should  decline  to 
accept  the  trust,  or  should  resign,  in  that 
event  his  widow  and  adult  cbHdren  shall, 
in  tbe  presence  ol  ttae  chancellor,  agree 
upon  a  successor,  who  shall  have  all  the 
powers  of  the  appointed  executor,  "except 
the  power  to  sell  real  estate,  ~  etc.  It  is 
plain,  therefore,  that  no  successor  of  T.  L. 
JeBerson  can  be  authorised  by  the  chan- 
cellor to  ezercise  his  discretion  as  to  tbe 
sale  of  this  realty,  and  it  is  insisted  tbat 
the  chancellor  has  no  power  to  direct  a 
sale  and  reinvestment,  or  to  exercise  the 
power  of  selling  this  unproductive  realty 
that  was  given  by  the  will  to  the  appoint- 
ed executor.  If  tbe  trustee  appointed  bad 
failed  to  qualify,  and  no  restriction  bad 
been  placed  upon  bis  successor,  it  Is  then 
evident  that  tbe  chancellor  could  have 
conferred  the  power  to  his  successor  by 
his  judgment;  but  there  is  such  a  restric- 
tion, and  the  discretion  as  to  the  sale  is 
with  tbe  chancellor  alone,  and  can  bo  con- 
fided to  no  other.  Tbere  is  no  provision 
of  tbe  will  preventing  a  sale,  except  as  to 
the  successor  of  tbe  named  trustee;  but  if 
tbere  had  been,  with  tbe  power  to  enforce 
the  trust  belonging  to  a  court  of  equity, 
there  is  no  reason  why  the  chanceHor 
could  notsell  the  realty  to  pay  this  annuity. 
It  is  in  tbe  nature  of  a  preferred  lien  over 
aU  other  claims,  made  so  in  express  terms 
by  the  testator,  and,  when  tbe  chancellor 
undertakes  to  enforce  tbe  trust,  heis  asked 
not  to  sell  the  estate  except  for  reinvest- 
ment in  property  from  which  an  income 
may  be  derived  to  pay  the  annuity,  and 
in  this  manner  save  the  estate  itself  for 
those  In  remainder.  It  is  Immaterial 
whether  the  trust  is  sought  to  be  execut- 
ed by  the  widow  or  the  trustee.  In  either 
event,  the  property  must  be  sold  or  the 
corpus  of  tbe  estate  seized  from  year  to 
year  to  pay  912,000  anmi|illy,  that  must 
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finally  swallow  ap  the  whole  estate,  leav- 
ing iiothlne  for  the  infant  remainder-men. 
In  funr  years  this  unproductive  real  estate 
sold  from  time  to  time  would  be  consumed 
In  the  execution  of  this  trust,  while  If  sold 
at  once,  and  reinvested,  aa  the  proof  con- 
duces to  show, in  productive  property, the 
Income,  with  other  means  at  commaod, 
would  satisfy  the  claim  uf  the  widow  as 
It  tell  due.  It  Is  said,  however,  that  the 
proceeds  of  the  sale  of  the  proprietary  or 
patent  medicine  will  pay  this  debt,  but  tor 
what  pt»rlnd  does  not  appear,  and.  If  it 
did.  it  woold  be  a  constant  encroachment 
on  the  principal  of  the  estate,  with  this 
anproductlve  realty  being  an  additional 
drain  upon  it.  We  perceive  no  reason 
why  the  chancellor,  when  compelled  to 
take  hold  of  the  estate  to  enforce  this 
troHt,  should  not  look  to  the  interest  of 
those  in  remainder,  and,  if  to  the  Interest 
of  the  infanta  to  sell  and  reinvest,  instead 
of  mukiug  an  absolute  sale,  the  power  can 
and  should  l>e  exercised ;  and  particularly 
when  the  power  to  sell  in  the  execution  of 
the  trust  has  been  prevented  by  the  action 
of  the  appointed  trustee  in  resigning  hia 
office,  and  for  the  still  greater  reason  that 
It  becomes  the  duty  of  the  chancellor, 
when  providing  for  the  beneficiaries  of 
this  trost,  to  see  that  the  rights  of  the  In- 
fant defendants  are  protected.  The  chan- 
cellor bavlnx  sold  this  realty,  and  the  par- 
ties In  interest  being  before  the  court,  the 
purchaser,  Meddis,  acqulrea  a  goo^. title, 
and  the  Judgment  is  affirmed. 


COMMONWEALTB  T.  KANB. 

(Court  of  Appeal!  of  Kentuoky.   Jan.  7, 1893.) 

Fb&IURT— SCFTIOIBKCT  OT  IHDICTMBNT. 

An  indictment  charging  that  one  K.  wiU- 
fally  and  cormptly  gave  in  evidence  before  a 
Jm^  In  C.  circuit  court  "that  wbicta  was  falM 
and  well  known  by  the  said  K.  to  Vo  false,  to- 
wit:  He,  the  said  K.,  being  first  duly  sworn, 
stated  and  swore  in  a  prosecution  •  •  •  against 
D.  McC.  for  carrying  concealed  •  •  •  a  dead- 
ly weapon,  •  *  •  then  •  •  •  being  tried 
before  a  jury  in  C.  circuit  court,"  etc.,— suffi- 
ciently states  wbere  tlie  false  swearing  was  done, 
and  that  ttae  oath  was  administered  by  one  au- 
thorixed  to  do  so. 

Appeal  from  circuit  court,  Cumberland 
county. 

"To  be  officially  reported. " 

Tbomaa  Kane  was  convicted  of  false 
swearing,  and  bis  motion  in  arrest  of  Judg- 
ment was  sustained,  and  the  indictment 
dismifisod.  The  commonwealth  apfieals. 
Reversed. 

W.  J.  tieadrtek,  for  the  Commonwealth. 
AlJen  A  Allen,  for  appellee. 

Holt,  C.  J.  The  appellee,  Thomas 
Kane,  having  been  sentenced  to  the  peni- 
tentiary for  one  year  for  false  swearing, 
his  motion  In  arrest  of  Judgment  was  sus- 
tained, and  the  indictment  dismissed. 
The  only  ground  upon  which  such  a  mo- 
tion can  be  made  la  that  the  matters  stat- 
ed in  the  indictment  do  not  constitute  a 
public  offense  within  the  jurisdiction  of 
the  court.  Crim.  Code,  9  276.  An  indict- 
ment for  this  offense  must  show  that  the 
accused  was  sworn  by  one  authorized  to 
administer  an  oath  as  to  a  matter  judi- 
cially pending,  or  aa  to  which  be  could  be 


lawfully  sworn,  and  that  he  willfully  and 
knowingly  swore  falsely.  Com.  v.  Powell, 
2  Mete.  (Ky.)  10.  Counsel  for  the  appellee 
correctly  say  that  the  matter  alleged  to 
have  been  sworn  must  be  negatived  by 
special  averment  in  the  indictment;  but 
thia  is  substautlally  done.  Com.  v.  Still, 
83  Ky.  275.  The  objection  mainly  urged 
to  the  Indictment,  and  which  is  worthy  of 
consideration,  is  that  it  does  not  aver 
where  or  before  whom  the  false  oath  was 
taken,  or  that  it  was  administered  by  one 
authorised  to  do  so.  If,  Iiowever,  this  is 
substantially  dotie,  and  with  sufficient 
certainty  to  apprise  the  accused  of  what 
the  state  will  attempt  to  prove  in  this  re- 
spect, then  the  legal  requirement  is  ful- 
filled. This  Indictment  states:  "The 
said  Kane  did  tben'and  there  unlawfully, 
willfully,  knowingly,  feloniously,  and  cor- 
ruptly swear,  depose,  and  give  in  evidence 
before  a  Jury  In  the  Cumberland  circuit 
court,  at  its  November  term,  1889,  that 
which  was  false  and  well  known  to  be 
false  by  the  said  Kane  when  made,  to- wit: 
He,  the  said  Kane,  first  being  duly  sworn, 
stated  and  swore  In  a  prosecution  of  the 
commonwealth  of  Kentucky  against  Dave 
McComus  for  carrying  concealed  upon  and 
about  bis  person  a  deadly  weapon  other 
than  an  ordinary  pocket-knife,  to-wit,  a 
pistol,  then  pending  and  then  being  tried 
before  a  Jury  in  the  Cumberland  circuit 
court.  •  •  •"  It  will  be  seen  it  avers 
the  accused,  after  being  sworn,  upon  a 
certain  trial  in  a  circuit  court  made  as  a 
wltnens  the  alleged  false  statement  to  the 
Jury.  Certainly  this  Is,  In  substance,  a 
statement  that  he  was  sworn  as  a  wit- 
ness in  court  upon  that  trial.  It  means, 
add  can  only  moan,  that  the  oath  was  ad- 
ministered to  him  in  the  course  of  Justice 
by  that  court.  The  words  used  are  suffi- 
cient to  convey  this  meaning  to  one  of  less 
than  ordinary  undertitanding.  It  Is  true, 
it  dops  not  say  whether  It  was  done  by 
the  judge  or  the  clerk,  but  an  oath  ad- 
ministered by  the  latter  is  ordinarily 
equivalent  to  its  being  done  by  the  for- 
mer; and  it  does  aver  that  he  was  sworn 
upon  the  McComus  trial  in  the  Cumber- 
hind  circuit  court.  While  a  certain  degree 
of  particularity  in  needed  for  the  protHC- 
tlnn  of  life  and  liberty  In  the  conduct  of 
trials  of  persons  accused  of  crime,  yet  tbh 
should  only  be  so  far  extended  nn  to  afforc 
a  fair  trial.  The  matters  stated  In  the  la 
dlctment  constitute  a  public  offense,  am 
this  opinion  Is  ordered  to  be  certified  t< 
the  lower  court  as  the  law  of  the  case. 


GOARLBT  ▼.  CNDBRWOOD. 

(Court  of  AppeaU  of  JETentucfc]/.     Jan.  7,  1892.) 

Pensions  —  Pubohasb  bt  HassiNo  —  Titlb  ih 
Wife's  Namb  —  Liabiutt  fob  Husbajid's 
Debts. 

Land  purcbased  by  a  wife  with  pension 
money  furnished  by  her  husbana  may  be  sub- 
jected to  tbe  payment  of  bis  debts. 

Appeal  from  circuit  court,  Taylor  coun- 
ty. 
"Not  to  be  officially  reported." 
Suit  by  Thomas  Coakley,  surviving 
partner,  against  Oreen  B.  Underwood 
and  others,  tu  subject  land  held  by  defend- 
ant's wife  to   the  payment  of  his  debts. 
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Decree  for  defendnnts.    Plaintiff  appeals. 
Reversed. 

R.  S.  MoBt&gue,  tor  appellant.  Cbarlea 
P&ttenon,  tor  appelleoH. 

Pryor,  J.  Chandler  conveyed  to  the 
wife  of  Oreen  B.  Underwood  a  tract  of 
laud  in  Taylor  conoty  for  the  connldera- 
tion  of  S6U0;  f3U0  of  the  money  was  paid 
in  hand,  and  the  balance  was  to  be  paid 
in  three  annual  Inntallniente,  for  which 
notes  were  executed  to  the  vendor  by  the 
husband  and  wife.  The  appellee  Coakley 
having  a  debt  against  the  husband  tvhich 
had  been  reduced  to  a  judgment,  and  up- 
or/  which  an  execution  Issued  and  was  re- 
turned "No  property  found,"  filed  his  peti- 
tlon  In  equity  attacking  the  conveyance 
to  the  wife  on  the  ground  of  fraud,  alleg- 
ing that  the  money  was  paid  by  the  hus- 
band, and  the  deed  made  to  the  wife  to 
avoid  the  payment  of  his  debts.  Chand- 
ler, the  vendor,  was  made  a  defendant 
with  Underwood  and  bis  wife,  and  the 
chancellorasked  to  subject  the  land  to  the 
payment  of  Coakley's  debt,  giving  the 
preference  to  the  Uen  notes  of  Chandler.- 
The  husband  filed  no  answer,  but  the  wife 
did,  in  which  she  denied  the  fraud,  and 
alleged  that  by  a  proper  Judgment  of  the 
Taylor  circuit  court  she  was  authorised 
to  act  and  trade  as  a  tvme  sole;  that  she 
then  purchased  the  land,  and  thefSOO  paid 
was  her  money.  There  Is  uo  evidence 
whatever  that  she  paid  the  money,  or 
that  she  held  it  in  any  way  that  would 
make  It  her  separate  estate,  but  contents 
herself  with  denying  the  fraud,  and  with 
the  averment  that  the  land  wiis  paid  fur 
with  her  means.  The  husband  and  wife 
were  both  insolvent.  Neltner  had  any 
means  whatever,  so  far  as  this  record 
shows,  but,  the  husband  acquirlog  ^ome 
pennion  money,  it  was  furnished  to  pny 
for  this  land,  and  the  deed  made  to  his 
wife.  The  poHsesslon  of  this  money  by 
either  the  husband  or  the  wife  is  attempt- 
ed to  be  accounted  for  in  no  other  man- 
ner, and  it  Is  manifest  from  the  evidence 
that  the  money  was  advanced  by  the  hus- 
band oat  of  his  own  means.  Neither  the 
husband  nor  wife  testify,  and  no  attempt 
Is  made  to  explain  the  manner  In  which 
the  wife  obtained  the  money,  except  the 
proof  that  conduces  strongly  to  show 
that  it  was  the  pension  muney  of  the 
husband.  This  court  In  several  cases  has 
decided  that  this  pension  money,  when  iu- 
vested  by  the  pensioner,  may  be  subjected 
to  the  payment  of  his  debts.  Wayne  v. 
Chester,  MS.  Op.;  Roblon  r.  Walker. 
82  Ky.  CO.  Eckert  v.  McKee,  9  Bosh,  3.'>5. 
has  been  overruled.  The  -judgment  is 
therefore  reversed  and  remanded,  with 
directions  to  grant  the  relief. 


Raibon's  Adm'z  t.  Williams  et  al. 
{Covrt  of  Appeals  of  Kenlmoky.    Jan.  7, 1809.) 

BxBCUTioM  Bile— Bbttino  Abidb— Titli  im  TmsD 
Partt— Wirs  AS  Witness. 
1.  Land  was  sold  under  an  execution  against 
plaintiff's  busband  as  his  property.  It  had  been 
purcbased  and  paid  for  bj  plaintiff  before  the 
dobt  for  which  execution  issued  was  created,  and 
more  than  20  years  before  the  execution  itself. 
The  laud  was  during  this  time  held  by  plaintiff 


and  her  bnsband  Jointly,  and  was  naed  for  llislr 
support,  but  she  alone  claimed  the  land,  and  the 
husband  never  exercised  any  ownership  over  it 

except  in  virtue  of  his  marital  rigbta.  No  fraud 
or  bad  faith  was  shown  on  the  part  of  plaintiff  or 
her  husband.  Held,  that  the  trial  court  properly 
set  aside  the  sale  under  the  execution,  and  en- 
Joined  tbe  purchaser  from  disturbing  plaintUI  in 
the  possession  thereof. 

3.  There  was  no  error  in  admitting  plain- 
tiff's testimony,  her  husband  not  testi^lng,  and 
her  purchase  and  possession  of  tbe  laiid  belntr 
proven  by  other  witnesses. 

Appeal  from  circuit  court,  Boyd  euonty. 

"Not  to  be  officially  reported." 

Action  by  Julia  K.  Williams  and  Ellsha 
Williams,  her  hnsband,  against  Amanda 
K.  Raison,  administratrix  ofC.  L.  Ralson, 
deceased.  Judgment  for  plaintiffs.  De- 
fendant appeals.     Affirmed. 

J.  F.  Hager  and  Moore  if  Everett,  for 
appellant.  H.  R.  Stela  wender  and  R.  C. 
Burns,  fur  appellees. 

liBWis,  J.  The  land  in  controversy  in 
this  case  having  been  sold  as  the  property 
of,  under  an  execution  against,  Ellstaa 
Williams,  and  purchased  by  the  plaintiff 
In  tbe  execution,  who  was  Amanda  K. 
Raison,  administratrix  with  the  will  an- 
nexed of  C.  L.  Raison,  deceased,  Julia  R. 
Williams  and  her  husband,  said  Ellsha, 
brought  the  action  to  set  aside  the  sale, 
and  enjoin  the  purchaser  from  disturbing 
her,  Julia  R.,  in  possesblon  of  the  land, 
tbe  title  to  which  she  claimed.  It  clearly 
appears  that  many  years — more  than  SO 
— prior  to  the  sale  under  the  execution, 
and  In  fact,  as  the  evidence  conduces  to 
show,  before  tbe  debt  to  the  testator  was 
created,  the  land  was  purchased  by  her 
agent,  and  paid  for  wholly  with  money 
derived  by  Julia  R.  Williams  from  her  fa- 
ther and  first  husband,  that  was  never 
claimed  by  or  at  any  time  reduced  to  pos- 
session by  her  husband,  except  when  de- 
livered to  him  by  her  (or  the  purpose  of 
paying  it  over  to  tbe  person  from  whom 
the  land  was  purchased.  It  seems  no 
conveyance  was  ever  made  by  the  vendor, 
because  he  had  never  himself  acquired  a 
paper  title;  but  no  question  Is  made  of 
his  equitable  right  to  sell,  nor  of  actual 
possession  under  her  purchase  tor  a  sutfl- 
cient  length  of  time  to  make  the  title  per- 
fect. There  Is  no  evidence  tending  tosbow 
fraud  or  bad  faith  on  tbe  part  of  either 
husband  or  wife,  or  that  the  debt  of  the 
testator  or  any  other  existed  against 
Ellsha  Williams  when  tbe  land  was  pur- 
chased and  paid  for  with  the  money  of 
Julia  Xi.  Williams;  so  that,  it  her  vendor 
had  at  date  of  the  transaction  made  to 
her  a  deed  for  the  land,  there  would  have 
existed  no  ground  whatever  for  subject- 
ing It  to  pay  debt4  of  tbe  husband.  ThA 
simple  question,  then.  Is  whether,  thelaud 
having  been  purchased  and  paid  for  by 
her  In  good  faith,  and  without  prejudice 
to  the  rights  ot  any  existing  creditor,  she 
can  be  now  divested  of  tbe  title,  made  per- 
fect by  actual  and  continuous  claim  and 
possession  by  her  from  tbe  date  of  the  pur- 
chase. It  is  true,  the  possession  of  the 
land  was  during  the  entire  period  held  by 
her  husband  and  herself  jointly,  as  was 
rendered  necessary  by  their  marital  rela- 
tion, and  that  it  has  been  used  lor  the  sop- 
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port  of  buth  and  their  children ;  but  the 
evidence  shows  she  alone  owned  and 
claimed  the  land,  her  husband  never  at 
anjr  time  Betting  op  riffbt  In  himself  to  it, 
or  exercislnK  any  acts  of  ownership  over 
it  except  in  virtue  of  his  marital  rlt^hts. 
Ve  do  not  perceive  any  reason  whatever 
for  now  anbJectinR  the  land  to  pay  the 
debt  In  question,  and  the  ludgment  ren- 
dered by  the  lower  court  in  accordance 
'With  the  prayer  of  tbe  petition  was  prop- 
er. Counsel  makes  a  question  of  tba  com- 
petency of  her  testimony,  but,  as  the  hus- 
band did  not  testify,  we  do  not  sua  vrhy 
ber  evidence  should  be  rejected.  More- 
over, the  tact  of  the  purchase  and  ptiv- 
ment  for  the  land  with  her  means,  and 
possession  and  claim  of  the  land  by  her. 
Is  proved  substantially  by  other  witnesses, 
while  there  is  no  evidence  at  all  of  any 
elalm  or  right  of  the  husband,  except  the 
aini^e circumstance  of  their  Joint  occap»- 
tloa.    Judgment  aflSrmed. 


Carpenter  v.  Commonwealth. 
{Court  of  AppetUs  of  KenHucku-    Jan.  7, 18B3.) 

AB8AUL,T  with  laTBKT  TO  Eiix  —  In&akitt  la  ▲ 
DsriNSE — Inbthdctiohs. 
On  trial  for  assault  with  intent  to  kill,  the 
evidence  showed  that  defendaut  was  a  man  of 
violent  passions  and  given  to  liquor;  that  he  and 
his  wife  lived  unhappily  together;  that  his  wife 
was  at  the  house  of  a  friend  to  which  defendant 
had  accompanied  her;  that  he  abused  her  on  the 
way  there;  that  he  remained  there  a  few  mo- 
meats,  and,  calling  bis  wife  out  on  a  porch, 
asked  her  to  accompany  him  to  his  brother's; 
that  on  her  refusal  hn  asked  her  if  she  were  go- 
ing to  leave  him;  that  she  replied  that  they 
would  talk  of  that  another  time;  that  be  then 
asked  her  to  kiss  him,  and,  placing  his  left  hand 
on  her  forehead,  pushed  ber  head  back,  and  cut 
her  throat,  and  was  about  making  a  second  cut 
with  the  Icnlfe,  when  be  was  prevented  byotbers, 
who  had  mn  to  the  wife's  assistance.  Held, 
that  a  failnre  to  instrnct  the  Jury  as  to  insanity, 
on  the  ground  that,  though  intoxication  is  not 
an  excuse  for  crime,  the  condition  of  defendant 
might  be  considered  in  determining  whether  the 
cutting  was  malicious,  or  in  sudden  beat  and 
passion,  the  commission  of  the  assault  being  con- 
ceded, was  not  error. 

Appeal  from  circuit  court,  Boone  connty. 

"To  be  officially  reported. " 

James  L.  Carpenter  was  convicted  of 
maliciously  and  unlawfully  cutting  tats 
wife  with  Intent  to  kill,  and  appeals.  At- 
flrmed. 

Major  iC  Dyaa,  for  appellant.  Wm.  J. 
Headrtek,  tor  the  Commonwealth. 

Prtor.  J.  The  appellant  was  convicted 
In  tiM  Boone  circuit  court  of  maliciously 
and  onlawfully  catting  bis  wife  with  a 
knife,  with  the  intent  to  take  her  life.  It 
appears  from  the  testimony  that  the  mar- 
ried lite  of  these  parties  had  been  anything 
else  but  harmonious  tor  some  time  prior 
to  the  attempt  on  the  part  of  the  husband 
to  take  taer  life,  and  the  wife  was  no  doubt 
contemplating  a  separation  at  the  date 
of  the  unfortunate  occurrence.  The  appel- 
lant bad  threatened  to  kill  ber  it  sbe  left 
taim,  and  at  one  time  thrust  a  cocked  pis- 
tol in  ber  face.  The  accused  seems  to  have 
been  disposed  all  of  bis  lite  tohavehisnwn 
way,  and  permitted  nothiUK,  if  be  could  pre- 
vent It,  to  interfere  with  his  will.    Would 


use  profane  language  to  both  his  father 
and  mother,  and,  when  reproved  for  bis 
conduct,  seems  to  have  felt  conscious  that 
he  had  done  wrong.  He  was  fond  of 
liquor,  and  when  intoxicated  his  bad  pas- 
sion always  developed,  and  when  in  this 
condition  he  made  the  assault  on  his  wife. 
It  seems  that  the  wife  had  been  absent 
for  some  time,  and,  on  her  return,  a  fri  nd 
uf  hers  (Mrs.  Vest)  was  to  meet  her  at 
Walton,  a  small  town  in  the  country,  and 
take  her  to  her  (Mrs.  Vest's)  home.  The 
accused,  however,  met  bis  wife  and  sister, 
and,  ha  ring  a  two-horse  spring  wagon, 
insisted  on  taking  them  to  the  liome  of 
their  friend.  They  consented  to  go,  and 
on  their  way  be  was  constantly  abusing 
ber  about  a  new  bonnet  she  bud  pur- 
chased, and  was  disrespectful  in  everyway 
both  to  his  wife  and  berslster.  He  threat- 
ened to  take  them  to  the  house  of  Vest, 
and  then  return  with  his  wife  to  bis  broth- 
er's. The  wife  declined  to  go  with  him  to 
bis  brother's,  he  insisting  that  siie  should. 
After  they  reached  the  home  of  Vest,  all 
three  (husband  and  wife  ond  the  latter's 
sister)  were  Invited  Into  Mrs.  Vest's  room, 
and,  after  being  there  tor  a  short  time, 
the  accused  was  urgent  that  his  wife 
should  go  with  him  to  the  front  porch. 
She  accompanied  him,  and.  again  refusing 
to  go  with  him  to  his  brother's,  be  said  to 
ber  "that  he  had  heard  that  she  intended 
to  leave  hlni,"  and  she  responded  by  say- 
ing, "We  will  talk  about  that  some  other 
time."  The  accused  then  said,  "Will  yoo 
kiss  me  good-bye?"  and,  placing  his  left 
hand  on  her  forehead,  pushing  the  head 
back,  deliberately  cut  her  tliroat  from  ear 
to  ear,  the  blood  gushing  from  the  wound 
in  a  large  stream,  and  Irom  the  testimony 
uf  the  sister,  who  heard  the  screams  of  the 
wife,  was  about  making  a  second  thrust 
with  the  knife,  that  was  prevented  by  her 
timely  interference.  This  attempt  to  take 
the  wife's  life  was  without  any  palliation 
or  excuse,  unless  her  refusal  to  comply 
with  tlie  wishes  of  a  drunken  husband 
justified  this  aggravated  wrong.  She 
wasneither  hismistress  norBlavp,and  was 
not  required  by  any  law,  human  or  divine, 
toobey  themandate  of  acruel  husband, de- 
void, as  he  attempts  to  show  by  his  own 
wttne!>ses,  of  every  attribute  of  true  man- 
hood, as  well  as  an  abseuceof  all  conscien- 
tious feelings.  There  are  only  two  legal 
questions  Involved  lu  this  case, — was  the 
cutting  done  with  malice?  or  in  sudden 
heat  and  passion?  If  with  malice,  it  was 
a  felony;  it  in  sudden  heat  and  passion,  it 
was  a  misdemeanor.  These  two  proposi- 
tions were  presented  by  instructions  in 
such  a  manner  as  that  the  Jury  could  not 
have  failed  to  fully  comprehend  the  Issue, 
and  embraced  the  whole  law  of  the  case. 
It  is  argued  that  some  instrurtlon  should 
have  been  given  on  the  snbjnct  of  insani- 
ty, and  that,  while  iutoxiration  is  no  ex- 
cuse for  crime,  the  condition  of  the  accused 
might  be  considered  in  determining  wheth- 
er the  cutting  was  malicious  or  in  sudden 
beat  and  passion.  That  the  accused  was 
rational  there  can  be  no  doubt,  and  his 
conduct  towards  his  wife  was  perfectly 
consistent  with  n  character  that  be  had 
made  from  boyhood  up,  and  that  was  to 
have  his  own  way,  regardless  of  conse- 
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quences.  His  own  testimony  In  this  case 
showH  blin  not  to  be  so  nnconactous  ot 
right  as  hla  own  wltnesseB  aeem  to  think. 
It  in  plain,  IntPlllKKnt.  and  made  evidently 
with  a  view  nt  avoiding  the  just  penalty 
ot  the  law ;  and,  if  hie  mental  condition  Is 
to  be  tested  by  his  own  testimony,  tbere 
can  be  no  doubt  ot  bis  capacity  to  know 
light  from  wrong,  and  that  to  take  his 
wife's  life  was  In  violation  ot  law.  It 
would.  In  oar  opinion,  be  a  mere  mockery 
ot  Justice  to  present  by  an  instrnction  the 
question  of  insanity,  upon  the  facts  ot 
this  case,  to  an  intelligent  Jury.  The  en- 
tire proof  also  shows  that  be  was  sober 
enough  to  fully  comprehend  the  natnre  ot 
his  act,  and  that  the  cutting  was  not  the 
sudden  outburst  ot  passion  canned  by 
momentary  excitement.  The  excitement 
began  at  Walton.  It  continued  to  the 
house  of  Vest.  The  wife  was  invited  onto 
the  porch  by  the  husband  with  knife  In 
hand,  and  a  question  propounded  to  her 
by  the  accused  that.  It  not  Hatlsfactorlly 
answered,  must  result  in  her  punishment, 
even  to  the  taking  ot  her  life.  It  was  a 
fixed  purpose  on  the  part  of  the  husband, 
and  the  testimony  Is  all  one  way,  estab- 
lishing his  guilt  beyond  controversy.  The 
accused  says  that  be  struck  at  bis  wife 
with  the  knife,  only  Intending  to  frighten 
her,  and.  she  failing  to  dodge,  he  accident- 
ally struck  her ;  that  be  bad  before  that 
time  made  her  believe  be  was  j^olng  to 
hurt  her  when  she  refused  to  do  what  be 
wanted  her,  and  found  It  a  good  plan  to 
manage  her.  Tbis  statement  of  the  ac- 
cused only  strengthens  the  testimony  of 
the  wife  as  to  the  former  treatment  by  the 
husband,  all  of  which  was  competent  on 
the  question  of  malice,  and  was  properly 
permitted  to  go  to  the  Jnry.  We  have 
read  bis  testimony  with  much  care,  and 
find  nothing  in  the  record  from  which  any 
blame  can  be  Imputed  to  the  wife  of  the 
accused.  This  record  furnishes  no  evi- 
dence whatever  reflecting  on  the  wife,  but. 
If  It  did,  where  Would  a  court  or  Jury  find 
any  justlflcatlon  (however  despicable  the 
wife)  for  the  husband,  because  she  refnsed 
to  gratify  bis  wisbes,  to  take  from  bis 
pocket  a  knife  and  cat  her  throat.  Tbe 
crime  Itself  is  conceded ;  if  not,  the  facts  es- 
tablish It  beyond  any  doubt;  and  we  can- 
not well  see  bow  any  error  in  an  instruc- 
tion, or  tbe  failure  to  give  an  instruction, 
conid  have  prejudiced  tbe  substantial 
rights  ot  the  accused.  It  would  be  diffi- 
cult tor  this  court,  in  response  to  the  sug- 
gestion of  counsel  for  the  appellant,  to  de- 
termine judicially  the  extent  to  which  the 
husband  may  go  in  controlling  the  con- 
duct and  action  of  the  wife,  and  at  the 
same  time  ignore  the  right  of  the  wife  to 
control  the  action  of  the  hnsband.  Nor 
is  this  a  question  before  us.  The  Issue  in 
this  case  is.  has  the  husband  the  legal 
right  to  cut  the  wife's  throat  when  she 
refuses  to  obey  bis  commands?  It  may 
be  stated,  however,  that  under  modem 
leglslatton,  as  well  as  judicial  opinions, 
this  feature  of  legal  unity  by  which  the 
separate  existence  of  the  wife  In  a  legal 
sense  was  denied  is  exploded.  Her  person 
is  as  sacred  as  that  of  the  husband,  and 
tbe  protection  afforded  by  law  to  tbe  one 
sboald  not  be  denied  to  tbe  other;  in  fact. 


courts  of  eqnity  have  always  recognised 
the  separate  existence  ot  the  wile  in  refer- 
ence to  ber  sole  and  separate  estate,  and 
to  Bay  that  a  court  of  law  will  recognise 
In  tbe  husband  the  power  tu  compel  his 
wife  to  obey  his  wisbes  by  force,  it  neces- 
sary. Is  a  relic  of  barbarism  that  has  no 
place  In  an  enlightened  civilization.  The 
accused  has  been  given  a  fair  and  an  Im- 
partial trial.  His  case  was  heard  in  a 
county  where  he  was  born,  and  has  lived 
the  greater  part  of  his  life.  His  triors  were 
good  men,  and  in  considering  tbe  tacts  of 
this  case,  when  making  ap  their  verdict, 
have  certainly  tempered  justice  with  mer- 
cy.   Judgment  affirmed. 


CoMMONWB.\LTH  V.  DaTIS. 

(Court  <if  AppecOs  of  Keraucky.    Jsn.  9, 1892.) 

FaUS  SWSABINO—  CORROBCIUTIVB  TSBTIMOHT. 

Defendant  was  indicted  for  falsely  testlfy- 
Inif,  In  a  prosecution  against  him  for  peddling 
goods  without  a  license,  that  he  was  not  at  the 
house  of  either  R.  or  W.  at  the  times  he  was  al- 
leged to  have  there  offered  goods  for  sale.  R. 
and  W.  both  testified  on  the  trial  for  false  swear- 
ing that  defendant  was  at  their  houses  at  the 
times  named.  Held,  that  R.  and  W.  corrob- 
orated each  other  as  to  the  fact  of  defendant's 
false  swearing. 

Appeal  from  circnlt  court,  Shelby  coun- 
ty. 

"To  be  officially  reported." 

W.  T.  Davis  was  indicted  tor  false 
swearing,  and  from  a  judgment  ot  acquit- 
tal the  commonwealth  appeals  on  a  ques- 
tion of  law.  Appeal  suRtalned,  and  or- 
dered tbat  the  opinion  be  certlQed  to  the 
circuit  court  as  the  law  in  the  case. 

W.  J.  Hendriek,  tor  the  Commonwealth. 

Holt,  C.  J.  The  appellee.  W.  T.  Davis, 
was  indicted  tor  false  swearing,  the  oath 
as  charged  and  proven  being:  "That  he 
had  not  upon  that  day  [the  day  of  bis 
trial  before  a  police  judge  upon  the  charge 
ot  peddling  without  license]  nor  the  day 
before  been  at  the  bouse  of  W.  D.  Middle- 
ton,  [where  Sallle  Rhoda  lived,]  nur  of 
Settle  Waggoner,  nor  bad  he  at  either  ot 
said  houses  tried  or  ottered  to  sell  any 
clothes-wringers  or  other  goods. ",  Upon 
the  trial  of  this  case  Sallle  Rhoda  testi- 
fied that  at  tbe  time  charged  he  was  at 
the  Middleton  house,  and  talked  of 
clothef-wringers,  but  did  not  offer  to  sell 
anything  to  ber.  Bettie  Waggoner  swore 
that  at  tbe  time  named  he  was  at  ber 
bouse,  and  did  otter  to  sell  her  a  clothes- 
wringer.  Among  other  instructions,  the 
jury  were  told:  "Unless  tbe  jury  believe 
from  tbe  evidence,  beyond  a  reasonable 
doubt,  tbat  the  testimony  of  Sallle  Rhoda 
and  Bettie  Waggoner  is  corroborated  by 
other  testimony  In  this  case,  they  will  find 
the  defendant  not  guilty,  and,  in  consid- 
ering whether  corroborated  or  not.  they 
are  not  to  consider  tbe  testimony  of  an- 
otlier  witness  testifying  to  a  distinct 
offense  committed  at  another  time  and 
place. "  The  commonwealth  urges  that 
tbis  direction  to  the  jnry  was  erroneous. 
It  was  given  doubtless  upon  the  Idea 
that  one  witness  testifying  the  accused 
was  at  one  place,  and  tbe  other  at  an- 
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other.  wa8  merely  a  balance  to  the  oath  of 
the  accused,  he  having  sworn  he  was  at 
neither,  and  that  there  coald  therefore  be 
no  conviction  upon  this  evidence  alone. 
It  was  the  old  rule,  as  laid  down  by 
Blackstone  and  other  early  common-law 
writers,  that  two  witnesses,  swearing 
adversely  to  the  oath  ot  the  accused,  were 
necessary  to  convict  of  perjury.  The  rea- 
son was,  U  there  was  bat  one  witness, 
then  his  oath  and  that  of  the  accused 
made  an  equal  balance,  and  there  was 
need  ot  another  witness  to  turn  the  scale. 
In  time  this  rule  was  modifled,  and  it  was 
held  sufficient  if  the  accused  were  ccintra- 
<llcted  directly  by  one  witness,  and  the 
latter  corroborated  by  other  witnesses, 
testifying  to  circumstances  relating  di- 
rectly to  the  Imputed  corpus  deliett,  or  by 
-other  ooiupetent  evidence,  as,  for  In- 
stanco,  a  letter  written  by  the  accused 
«ontradictlng  his  oath.  Indeed,  one  may 
be  convicted  of  perjury  upon  documentary 
or  written  evidence  alone,  without  a  liv- 
ing witness.  The  strictness  of  the  old 
rule  was  relaxed,  although  something 
contradictory  of  the  oath  of  the  accused 
beside  one  witness  Is  still  requisite;  other- 
wise there  would  be  nothing  more  than 
the  oath  of  one  man  opposed  to  another, 
and  upon  such  a  state  of  case  it  would 
not  be  safe  to  convict.  The  true  principle 
is  that  the  evidence  must  be  something 
«ufBclent  to  overbalance  the  oath  ot  the 
prisoner  and  the  legal  presumption  of  in- 
'oocence.  It  Is  not  necessary  that  the  evi- 
dence In  addition  to  the  one  witness  shall 
be  tantamount  to  another  witness,  but 
it  must  be  of  such  a  character  that  it 
may  turn  thescale,  and  destro.v  the  equilib- 
rium which  pxists  when  merely  the  oath 
-of  one  witness  is  opposed  to  that  of  the 
accused.  It  must  be  strongly  corrobora- 
tive of  the  evidence  of  the  accusing  wit- 
ness. 1  Greenl.  Ev.  §  257.  The  rule  appli- 
cable to  perjury  applies  to  the  statutory 
offense  of  false  swenring.  If  the  evidence 
be  corroborative  ot  the  tfkct  that  the  ac- 
cused swore  falsely,  it  Is  sufficient.  In 
this  Instance  he  swora  in  the  same  oath 
that  he  had  not  been  at  the  house  of 
either  witness.  One  of  them  testlHed  that 
be  bad  been  at  her  house;  the  other  said 
he  was  at  hers;  and,  beyond  doubt,  the 
evidence  of  the  one  corroborated  the  other, 
not  in  the  fact  that  he  had  been  at  the 
particular  house,  but  that  be  bad  sworn 
falsely.  In  Reg.  v.  Hare,  18  Cox  Orim. 
One.  174,  where  the  assignment  was  ot  a 
continuous  nature,  as  where  the  accused 
swore  that  he  did  not  "treat"  a  certain 
person  to  drinks  upon  a  certain  day,  the 
proof  ot  one  distinct  act  of  treating  by 
one  witness  was  held  to  be  sufficiently  cor- 
roborated by  evidence  ot  another  instance 
of  "treating"  proven  by  n  different  wit- 
ness, upon  the  ground  that  both  in- 
stances of  "  treatlug'  proved  the  falsity  ot 
the  oatb  of  the  accused.  The  evidence  of 
the  one  witness  that  the  accused  was  at 
her  house,  and  of  the  other  that  he  was  at 
her  house,  showed  the  falsity  ot  his  oath. 
The  one  corroborated  the  other  in  show- 
ing its  falsity,  and  the  Instruction  should 
not  have  been  given.  This  opinion  is  or- 
dered to  be  certified  to  the  lower  court 
as  the  la  w  of  the  case. 


Stafford  v.  Commo.vw<altb. 
{Court  of  Appeals  of  KenMusku-    Jan.  B,  tWL) 
Cbixihal  Law — Afpbal — Hattsbs  not  AmxKm 
or  ftsooRD — Naw  Txiai. — BurrioisHOT  or  Bvi- 
DSHCB— CBANaa  or  Vsnui. 

1.  An  order  denyingr  a  ohange  of  venue  on  a 
trial  for  larceny  wiLl  be  olBnned  on  appeal,  where, 
after  hearing:  evidence,  tbe  trial  Jnoge  decides 
that  a  change  was  unnecessary  to  secure  am  im- 
partial trial. 

2.  An  order  overruling  a  motion  for  new 
trial,  applied  for  on  the  ground  of  newly -discov- 
ered evidence,  will  be  affirmed  on  appeal  wnere 
the  bill  of  exceptions  fails  to  show  uiat  tbe  wit- 
nesses mentioned  in  tbe  affidavit  did  not  testify 
on  the  trial. 

Appeal  from  circuit  court.  Barren  coun- 
ty. 

"Not  to  be  officially  reported." 

James  H.  Stafford  was  convicted  of  lar- 
ceny, and  appeals.    Afllrnied. 

W.  L.  Porter,  for  appellant.  W.  J.  Hen- 
drick,  for  the  Commonwealth. 

Bennett,  J.  The  appellant  was  con- 
victed of  the  crime  ot  horse-stealing  in  the 
Barren  circuit  court.  Oponthln  appeal  he 
relies  upon  two  grounds  for  reversal,  to- 
wit,  the  court  erred  In  not  granting  him 
a  change  of  venue,  and  erred  In  overrul- 
ing bfe  motion  tor  a  new  trial.  As  to  the 
first-named  ground,  it  is  sufficient  to  say 
that  the  court  heard  the  evidence  pro  and 
con,  and  decided  that  the  appellant  could 
have  a  fair  and  impartial  trial  In  Barren 
county.  It  appears  to  us  that  the  evi- 
dence fully  authorised  the  court  to  come 
to  that  conclusion.  In  answer  to  the  sec- 
ond contention  It  Is  sufficient  to  say  that 
the  bill  ot  exceptions  does  not  contain  the 
evidence  adduced  on  the  trial  of  the  cause, 
and  we  do  not  know  but  what  tbe  wit- 
nesses  mentioned  in  the  affidavit  testified 
before  the  Jury.  If  they  did,  the  sting  com- 
plained of  was  taken  out,  and  It  does  not 
appear  that  they  did  not.  It  frequently 
happens,  in  such  cases,  that  the  witnessed 
do  appear  and  testify  before  tbe  Jury; 
anc},  as  said,  for  anything  that  appears 
in  the  record,  they  appeared  and  testified 
In  the  case.    The  Judgment  is  affirmed. 


CoLUKS  et  td.  T.  Cincinnati,  N.  O.  ft  T.  P 
Ry.  Co. 

{Covirt  tf  Appeals  oj  XentiM^.    Jan.  9, 1893.) 

Willful  Nboleot  or  Hastbb  —  BurpiciiNOT  or 
BviDENOE— Who  abs  Bbbvants— Mbkbibs  or 

VOLUKTABT  FiBB  COMPAHIBS. 

1.  Where  railroad  employes  organize  a  volun- 
tary fire  company,  and  the  railroad  company 
furnishes  appuatus  for  the  use  of  the  firemen, 
permits  them  to  drill  at  regular  Intervals  during 
work  hours  without  deduotiog  time,  and  allows 
the  chief,  a  machinist,  an  boor  eacb  week  to  in- 
spect the  shops  as  a  precaution  against  hre,  it  is 
the  chief's  duty,  in  case  of  fire,  to  aid  in  extin- 
guishing it,  and  in  so  doing  he  acts  as  an  em- 
ploye. 

a.  In  an  action  against  a  railroad  company 
by  a  widow  for  the  death  of  her  husband,  an  em- 
ploye, the  evidence  showed  that  deceased,  while 
extinguishing  a  fire,  was  killed  by  the  explosion 
of  a  gas-tank  in  defendant's  gas-house;  that  the 
gas-house  had  a  tar  roof,  while  it  was  usual  and 
beat  to  hare  a  metal  roof;  that  the  reservoirs, 
covered  with  a  wooden  structure,  were  11  or  18 
feet  from  the  fires,  with  a  fire- wall  betrreen;  and 
that  deceased  was  familiar  with  the  premises. 
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One  of  idalntiS**  witnenee  testified  that  there 
was  a  vent-«bamber  in  the  roof,  and  another  that 
he  considered  the  tanki  safe.  PelA  insufflolent 
to  ahow  that  defendant  was  guilty  of  willfal  mg- 
lect 

Appeal  from  circuit  court,  Kenton  conn* 
ty. 

"Not  to  be  offldally  reported." 
Action  by  Alice  0.  Collins  and  another 
againat  tlie  Cincinnati,  New  Orleans  A 
Texas  Paclilc  Railway  Company  for  the 
negligent  killing  of  the  husband  of  snid 
Alice  C.  Collins.  Verdict  and  Judgment  (or 
defendant.    Plaintlfis  appeal.    Affirmed. 

Hallam  A  Myers,  for  appellants.  C.  B. 
Stwmll  and  Stmrall  Jt  Mack,  for  appellee. 

Holt,  C.  J.  Frank  Collins,  while  assist- 
ing to  extinguish  a  fire  in  the  gas-huuse  of 
the  appellee,  was  so  injured  by  the  explo- 
sion of  a  gas-tank  that  he  died  in  a  few 
days.  His  widow  and  Infant  child  sue  for 
damages,  claiming  that  when  so  engaged 
he  was  in  the  service  of  the  railroad  com- 
pany, and  that  his  death  resulted  from  its 
willfnl  negligence  In  constructing  and 
maintaining  gas-works  of  an.  Imperfect 
and  dangerous  character.  At  the  close 
of  the  appellants'  testimony  the  court 
peremptorily  lustrocted  the  Jury  to  find 
for  the  appellee,  and  the  propriety  of  this 
direction  is  the  question  presented.  Its 
consideration  InTolves:  First.  Was  the 
deceased,  when  Injured,  engagred  in  the 
business  of  the  company?  Secoad.  If  so, 
then  did  the  Injnry  result  from  its  willfnl 
negligence?  To  aid  In  theextingulshment 
of  a  fire  where  gas  Is  madoand  stored  ren- 
ders the  person  more  or  less  liable  to  In- 
Jjry;  and,  if  he  acts  as  a  mere  volunteer  In 
the  dangerous  task,  he  assumes  all  the 
risks  Incident  to  It.  It,  however,  the  de- 
ceased is  to  be  regarded  in  what  he  was 
doing  as  an  employe  of  the  company,  yet, 
in  order  to  render  it  liable,  the  Injury  must 
have  resulted  from  Its  willful  negligence. 
He  was  a  maclilnist  in  its  shops  at  the 
town  where  Its  gas-house  was  located. 
The  gas  was  used  by  it  in  Its  raach4ne- 
shopa,  in  the  sleeping-cars  npon  its  road, 
and  otherwise;  thegas-workshavingbeen 
bnllt  four  or  Ave  years  before  the  accident, 
and  after  the  deceased  became  an  employe 
of  the  appellee.  Several  years  before  his 
death  a  (Ire  company,  named  after  the 
railroad,  and  composed  altogether  of  Its 
employes,  had  been  organized  at  theshops, 
of  which  the  deceased  was  the  chief  at  the 
time  of  his  death.  While  the  employes  <if 
the  appellee  were  not  required  by  it  to 
Join  the  fire  company,  and  although  It 
was  voluntarily  organized  and  kept  up  by 
some  of  the  workmen,  and  was  not  nnder 
the  control  of  th««  appellee,  yet  Its  purpose 
was  the  protection  of  the  railroad  prop- 
erty. The  appellee  furnished  the  appa- 
ratus for  the  use  of  the  firemen.  It  located 
the  water-plugs  so  as  to  protect  its  own 
property.  It  allowed  the  firemen  to  drill 
at  frequent  and  regular  periods  during 
work  hours,  for  the  purpose  of  becoming 
proficient,  without  deducting  the  time  so 
spent,  thus  really  compensating  them  as 
flrenien;  and  the  deceased,  as  the  chief, 
was  allowed  an  hour,  or  longer,  if  needed, 
once  a  week,  during  work  hours,  to  inspect 


the  appellee's  premises,  and  see  that  they 
were  In  proper  condition  In  case  of  fire , 
the  time  thus  spent  not  being  deducted 
from  his  work  hours  as  a  machinist.  TbeB» 
facts  plainly  show  that  In  case  of  a  Are 
upon  the  appellee's  premises  it  was  the 
duty  ol  the  deceased  to  aid  In  extinguish- 
ing it,  and  that  in  doing  so  be  was  actlng:^ 
as  Its  employe.  This  being  so,  had  th» 
appellee  constraeted  and  was  it  maintain- 
ing gas-works  of  such  a  character  as  to 
charge  it  with  willful  neglect  in  connec- 
tion with  Collins'  death?  He  had  noth- 
ing to  do  with  the  mnklng  of  the  gas.  H» 
had,  however.  Worked  in  the  machine- 
shop,  distant  from  three  to  Ave  hundred 
feet  (mm  the  gas-house,  ever  since  its  erec- 
tion. He  frequently  went  there  to  repair 
gas  apparatus,  and  was  beyond  doubt  en- 
tirely familiar  with  the  premises.  It  is 
claimed  the  willfnl  negligence  of  the  appel- 
lee consisted  in  having  n  tar  roof.  Instead 
of  a  slate  or  Iron  one,  upon  the  gas-honse; 
in  having  no  vent  in  it  fur  the  escape  of 
escaping  gas;  and  mainly  in  having  the 
gas  tanks  or  reservoirs  too  near  the  Are 
nnder  the  gas-retorts.  The  evidence 
shows  that  while  such  establishments  us- 
ually have,  and  It  is  best  to  have,  a  metal 
roof,  yet  it  is  not  uncommon  to  have  one- 
like  this  one;  and  the  appellants'  witness 
(Baxter)  testlAes  that  there  was  a  vent- 
chamber  In  it.  It  must  be  remembered 
that  this  Is  not  an  action  for  an  Injuiy  to 
an  employe  by  reason  of  defective  and 
dangerous  apparatus  or  premises,  where 
the  Injured  party  has  survived,  but  it  is 
one  for  his  death,  and  there  can  he  no  re- 
covery unless  the  employer  Is  chargeable 
with  willful  neglect.  The  retorts  under 
which  were  the  flres  used  In  the  manuf-<>ct- 
nre  of  the  gas  were  within  the  brick  gas 
bnildlng.  The  tanks  or  teserroirs  into 
which  the  gas  was  forced  were  without 
the  gas  building,  and  9%  feet  from  its  wall. 
They  were  covered  by  wooden  structnre. 
It  was  one  or  more  ot  these  thatexploded, 
killing  the  deceased.  The  entire  distance 
from  the  Ares  to  the  reservoirs  was  about 
11  or  12  feet,  with  a  Are-wall  between 
them.  Doubtless  it  would  have  been  safer 
If  they  had  been  further  removed;  it  would 
have  been  an  improvement.  This  is  sub- 
stantially the  testimony,  which,  as  seems 
to  us,  falls  to  show  to  any  extent  negli- 
gence of  a  willful  character.  It  has  been 
deAned  to  be  a  reckless  indifference  to  the 
safety  of  the  public,  or  an  intentionnl  fall* 
ure  to  perform  a  manifest  duty.  The  facts 
shown  by  the  appellants  do  not  bring  this 
case  up  to  this  standard.  These  gas-works 
had  been  in  operation  for  several  years. 
At  least  one  ol  the  appellants'  witnesses, 
and  who  was  familiar  with  the  premises, 
says  that,  with  the  Are-wall  betweeen  the 
Ares  and  the  tanks,  he  considered  there  was 
no  danger.  If,  however,  the  tanks  had 
been  50  feet  from  the  gas-house,  there 
would  still  have  been  some  danger;  the 
fire  might  have  reached  them  through  the 
machinery.  The  evidence  falls  to  show 
that  as  they  were  situated  there  was  such 
a  likelihood  of  danger  to  life  as  made  it 
the  manifest  duty  of  the  appellee  to  re- 
move them.  The  Judgment  is  therefor* 
affirmed. 
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Habolton  t.  Oolb  et  tU. 
(Cowt  of  AvpeaOt  ef  Kentuehy.    Jan.  S,  180S. ) 

RBS  Jt7DICi.Ti.. 

Where  a  partloa  of  a  tract  of  land  !■  sold 
by  plaintiff,  who  retains  a  lien  thereon,  and  aft- 
erwards a  petition  Is  filed  for  a  sale  of  the  entire 
teaot,  oa  the  groand  that  it  is  IndlTisible,  and 
Id  that  action  plaintiff  files  a  petition,  asking 
to  be  made  a  part?,  and  it  appears  that  she  signed 
and  aoknowledeed  a  release  of  her  lien  agadnst 
(he  portion  flrn.sold,  and  the  Judgment  rendered 
la  tfie  case  recites  that  the  lien  was  released, 
the  Judgment  is  notice  to  the  purchaser  of  such 
release,  and  plaintiff,  though  testifying  that  she 
did  not  releaae  the  lien,  is  bound  by  the  Judg- 
ment. 

Appeal  from  clrcalt  court,  Meade  county. 

"Not  to  be  officially  reported." 

Action  by  H.  R.  Hamilton  against  Dsi- 
▼id  Cole  and  others.  JudKinent  for  de- 
fendants.   Plalntm  appeals.    Affirmed. 

C  C.  Fuirleiffh,  C.  Watben,  and  T.  H. 
Hamilton,  for  appellant.  J.  A.  Murray 
and  J.  W.  Lewia,  for  appellees. 

Peyou,  J.  The  plaintiff  below  attempt- 
ed by  this  proceeding:  to  enforce  a  lien  for 
purcbase-money  notes  due  her  by  her 
brother.  The  lien  had  been  retained  In  the 
deed  conveying  the  land  to  Mm.  Caldwell, 
thevrlfeof  plaintiff's  brother.  This  land 
bad  pased  by  sale  and  conveyance  to 
third  partlea,  who  claim  to  be  Innocent 
porcbasers,  or,  rather,  who  set  np  as  a 
defense  the  release  of  the  lien  by  the  plain- 
tiff: for  if  there  has  been  no  release  there  Is 
no  obstacle  in  the  way  of  enforcing  the 
lien,  88  it  was  retained  by  the  express 
terms  of  the  deed  to  Mrs.  Caldwell.  The 
principal  plaintiff,  after  the  conveyance 
of  her  land,  married  R.  D.  Hamilton. 
Prior  to  her  marriage  she  bad  been  in  del- 
icate health  for  many  years,  and  resided 
witli  her  brother,  to  whom  t)be  Intrusted 
the  transaction  nf  all  her  basinesa,  and 
in  whose  Integrity  she  bad  the  utmost 
confld<>nce.  The  land  conveyed  had  been 
inherited  by  tier  from  her  father,  and  em- 
braced her  entire  patrimony.  After  the 
sale  of  the  land,  which  was  a  portion  on- 
ly of  a  well-defined  tract,  others  being  en- 
titled who  were  infants,  a  petition  was 
filed  lu  tbe  Meade  circuit  court  for  a  sale 
of  the  entire  land  on  the  ground  that  it 
was  indivisible.  It  appears  that  the  plain- 
tiff here,  Mrs.  Hamilton,  filed  a  petition  In 
tbat  action  to  be  made  a  party,  and  had 
signed  and  acknowledged  a  release  of  her 
lien  as  against  this  land,  in  order  that  the 
pnrcbaaem  might  obtain  a  perfect  title, 
and  the  Judgment  rendered  in  the  case  re- 
cites tbat  the  lien  had  been  released.  Mph. 
Hamilton  (then  Caldwell)  denies  tbat  she 
ever  executed  any  such  release,  or  was  a 
party  to  the  action  by  her  procurement, 
or  in  any  other  way,  and  thut  her  broth- 
er at  all  times  after  the  sale  under  the 
judgment  informed  her  that  the  lien  still 
existed,  and  asked  her  not  to  InterfKre 
with  the  porcbasers.  as  he  would  see  It 
paid.  Tbe  release  seems  to  have  disap- 
Ijeared  from  the  record,  but  In  what  man- 
ner is  not  made  apparent:  but  It  was  in 
tbe  paiiera  of  the  original  action  when  tbe 
present  snit  was  instituted,  as  is  shown 
by  tbe  testimony  of  the  plaintiff's  counsel 
and  others ;   and  there  is  testimony  con- 


dncing  to  show  that,  from  tbe  inspection 
they  gave  the  signature  to  the  release, 
they  were  satisfied  by  compnrlRon  with 
the  genuine  signature  of  Mrs.  Hamiltoa 
(then  Caldwell)  that  nhe  never  signed  it. 
Tbe  releaae  therefore  was  in  the  paper. 
The  Judgment  for  tbe  sale  of  the  land  was 
notice  to  the  purchaser  tbat  the  lien  had 
been  released,  and,  while  this  recital  could 
not  have  deprived  the  appellant  of  her 
Hen  unless  she  wos  a  party  to  tbat  pro- 
ceeding, it  does  appear  that  she  was  a 
party  to  it,  and  tbat  Judgment  stands 
unreversed.  If  the  plaintiff  was  Imposed 
on  by  her  brother.  It  was  the  result  of  a 
misplaced  confidence  that  must  result  in 
her  sustaining  the  loss,  and  not  these  ap- 
pellees, who  bought  this  land  and  paid 
their  money  for  It.  Besides,  tbe  brother 
of  tbe  plaintiff  swears  that  the  latter 
knew  all  about  it,  and  executed  tbe  re- 
lease, and  in  this  be  is  sostalned  by  the 
testimony  of  the  party  who  took  the 
acknowledgment  and  saw  the  plaintiff  ex- 
ecute it.  He  stands  in  this  case  entirely 
disinterested.  He  knew  both  Caldwell  and 
his  sister,  and  he  swears  thut  the  two 
came  to  his  office,  and  the  release  was  ex- 
ecuted in  his  presence  by  tbe  plaintiff,  and 
acknowledged  by  ber,  and  that  be  so  cer- 
tified. This  witness  lived  in  Indiana,  in  a 
small  town  nearly  opposite  where  the 
plaintiff  and  ber  brother  lived,  and  the 
fact  ot  her  having  gone  to  Indiana  to  ex- 
ecute the  paper,  instead  of  tbe  couuty-seat 
ot  her  own  county,  is  explained,  for  the 
reason  that  it  was  more  convenient  to 
the  parties  than  the  county-seat,  and  at 
a  point  where  the  parties  were  In  tbe  hab- 
it of  trading  and  transacting  their  busi- 
ness. There  is  but  little  doubt  ns  to  the 
execution  of  the  release,  and,  in  our  opin- 
ion, the  chancellor  below  acted  properly 
in  declining  to  enforce  tbe  lien.  Judgment 
affirmed. 


Stuart  ▼.  Stamprr. 

(Court  of  Appeal*  of  Kentucky.    Jan.  9,  1893.) 

PiuLCTioB  IN  Civil  Casm— Dismissal. 

In  an  action  for  breach  of  warranty  in  a 
deed,  the  oomplaint  alleged  that  the  deed  con- 
veyed only  half  as  much  land  as  it.  purported  to, 
but  the  recitals  of  the  deed  as  set  forth  were 
ambiguous.  The  answer  denied  the  warranty, 
and  alleged  that  the  land  was  sold  by  the  bound- 
ary. Several  terms  later  plaintiff  tendered  a 
reply,  with  an  affidavit  that  sickness  had  pre- 
vented him  from  attending  court,  and  that  he 
oonld  not  obtain  an  attorney.  Ihe  reply  was 
excluded,  and  the  action  dismissed,  fieia  that, 
since  tbe  deed  was  uot  part  of  the  record  on  ap- 
peal, and  it  was  uncertain  whether  a  reply  was 
necessary,  and  it  appeared  that  neither  party 
was  ready  to  submit  the  case,  the  judgment 
would  be  reversed,  notwitbstandlng  plaintiff's 
laches  and  the  probable  insufBciancy  of  his  ex- 
cuse. 

Appeal  from  circuit  court,  Letcher 
county. 

"  Not  to  be  officially  reported.  * 

Action  for  brem-h  of  warranty  by 
Thomas  Stuart  against  Isom  Stamper. 
Dinmlsaed.    Plaintlffappeals.    Reversed. 

J.  C.  Wickliffe,  W.  J.  Bend  rick,  and  R. 
Raid  Rogen,  for  appellant.  John  L.  Sco  ti, 
for  appellee.  ^  . 
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Pryor,  J.  This  action  was  Instituted 
In  the  Letclier  circuit  court,  alleging  a 
breach  of  warranty  In  a  deed  purpurtlng 
to  convey  to  the  platntlff  13,U00  acres  of 
land,  when  there  were  only  6,500  acrea 
within  the  boundary.  The  language  of 
the  deed  la  ambiguous,  it  we  are  to  judge 
of  Its  recitals  as  set  forth  in  plaintiff's 
petition,  as  the  deed  itself  has  not  accom- 
panied the  record  or  made  part  of  It.  At 
the  nest  term  of  the  court  from  the  tiling 
of  the  petition  the  defendant  filed  his  an- 
swer, and  several  terms  passed  before  any 
reply  to  the  answer  was  offered,  but  be- 
fore any  submission  was  made  the  plain- 
tiff tendered  his  reply,  with  an  afUdavIt 
that  he  had  been  unable  to  attend  conrt 
on  account  of  sickness,  and  that  he  cuuld 
not  obtain  an  attorney  at  home  to  go  to 
Whltesburg  to  attend  to  his  case.  The 
filing  of  the  reply  was  denied,  a  continu- 
ance refused,  and  the  action  dismissed. 
There  was  great  laches  on  the  part  of  the 
plaintiff,  and  perhaps  no  sntHcient  reason 
assigned  for  the  long  delay  in  filing  the 
reply.  The  trouble  arising  in  the  mind 
of  the  court  is  as  to  the  necessity  tor  a  re- 
ply. We  find  no  allegation  of  fraud  or 
mistake  in  the  answer,  but  the  mere  asser- 
tion that  the  defendant  did  not  Intend  to 
convey  as  much  land  as  the  plaintiff  says 
he  agreed  to  convey.  He  denies, it  is  true, 
that  he  warranted  that  there  were  13,000 
acrea  of  land  In  the  tract,  and  says  that 
be  sold  the  boundary.  There  is  no  pre- 
tense that  he  did  not  know  what  the  deed 
contained,  and  that  must  show  whether 
a  certain  boundary  was  sold  for  a  certain 
aom,  or  a  boundary  containing  so  many 
acres.  The  draughtsman  of  the  answer 
seems  to  have  ignored  the  deed,  or  else  la 
willing  that  its  contents  shall  settle  the 
rights  of  the  parties.  It  seems  to  us  that 
neither  party  was  ready  to  submit  this 
case,  but  as  the  plaintiff  seems  to  have 
conceived  a  reply  necessary,  and  brings  the 
case  to  this  conrt  on  that  question,  we 
will  reverse  the  Judgment  on  that  ground, 
and  the  defendant,  if  he  desires  or  can  do 
so,  should  be  allowed  to  remodel  his 
pleadings.  A  similar  action  was  at  one 
time  instituted  In  the  Clark  circuit  court 
by  the  same  parties  and  for  the  same  pur- 
pose. The  summons  was  sent  from  Clark 
to  Letcher,  and  served  on  the  defendant. 
The  case  was  brought  to  this  court,  and 
it  was  held  that  the  court  in  Clark  bad 
no  Jurisdiction  of  the  person  of  the  defend- 
ant. 4  S.  W.  Rep.  330.  This  was  the  ques- 
tion decided,  and  left  the  plaintiff  to  sue 
the  defendant  in  Letcher,  or  where  he 
could  get  personal  service.  Judgment  re- 
versed, and  remanded  tor  proceedings  con- 
sistent with  this  opinion. 


Spradlin  ▼.  Spradlin  et  al.,  (two  cases.) 

(Court  <sf  Appeals  of  Kentucky.    Jan.  12, 1892. ) 

AdTXKSB  FoSSBSSION — £!TTHT  UNDEK   PAROL  OlPT. 

Where  land  was  firiven  under  a  verbal  rift, 
and  the  donees  entered  thereon,  and  held  the  land 
as  their  own,  and  adversely  to  the  claims  of  the 
donor,  for  more  than  IS  years,  the  donees  ao- 
quired  a  perfect  title. 

Cross-appeals  from  circuit  court,  Jobn- 
Mon  county. 


"Not  to  be  oflJcially  reported." 

Action  by  B.  F,  Sprudlin  and    otherR 

against    Ellen    M.  Spradlln.     From    th» 

Judgment  of  the  court  below  both  parties 

appeal.    Affirmed. 

Walter  S.  Barklna  and  B.  H.  Weddlngr- 

toa,  for  Ellen  M.  Spradlin.     Stewart  A 

Stewart,  for  B.  F.  Spradlin. 

Bennett,  J.  The  appellant  was  the  sec- 
ond wifeof  Benjamin  Spradlin,  deceased, fa- 
ther of  the  appelleee  by  his  first  wife.  Thh» 
was  an  action  by  the  appellees  to  divide 
the  land  belonging  to  their  deceased 
father.  The  appellant,  by  her  cross-ac- 
tion, claimed  dower  In  two  tracts  of  land 
claimed  by  B.  F.  and  Evan  Spradlin. 
They  claim  to  be  the  owners  of  said  tracts 
of  land  by  verbal  gift  from  their  father, 
made  more  than  SU  years  ago,  and  more 
than  20  years  before  the  marriage  of  their 
father  with  the  appellant,  which  land  they 
have  adversely  held  and  possessed  against 
their  said  father  and  all  the  world  ever 
since  the  same  was  given  to  them.  It  Is 
not  denied  that  the  appellees  have  held 
the  possession  of  said  land  more  than  90 
years,  and  at  least  20  years  before  the 
marriage  of  said  deceased  with  the  ap- 
pellant; but  it  Is  said  that  said  possession 
was  not  hostile  to  the  right  of  said  de- 
ceased; that  the  appellees  were  the  "mere 
tenants  at  will  "of  the  deceased;  conse- 
quently they  acquired  no  title  to  said  land 
by  holding  possession  of  it.  There  is  proof 
to  the  effect  that  the  appellees  held  the 
possession  of  said  land  as  the  "tenants  at 
will"  of  the  deceased.  On  the  other  hand, 
the  proof  clearly  preponderates  In  favor  of 
the  fact  that  the  deceased  divided  certain 
of  his  lands  In  four  equal  parts,  and  ver- 
bally gave  to  each  of  bis  children  by  his 
first  wife  one  parcel,  and  put  each  in  pos- 
session of  his  parcel;  and  the  appellees 
have  held  the  actual  adverse  possession  of 
their  parcels  ever  since,  claiming,  using,  and 
controlling  them  as  their  own,  as  against 
the  claim  of  the  deceased  and  all  others. 
It  is  said  that,  as  the  verbal  gift  was  void, 
the  possession  of  the  appellees  thereunder 
was  in  legal  contemplation  amicable  with 
the  right  of  the  deceased;  that,  conceding 
the  verbal  gift  to  be  an  enforceable,  execu- 
tory contract,  the  possession  thereunder 
was  friendly  and  not  adverse.  It  is  true 
that  a  verbal  gift  of  land  is  void;  and  it 
is  true,  as  a  general  proposition,  that  the 
possession  thereunder  would  he  amicable 
with  the  vendor's  lien ;  and  it  is  also  true 
that  the  possession  of  land  under  an  ex- 
ecutory con  tract  Is  amicable  with  the  title 
of  the  vendor.  But  it  is  well  settled  by 
this  conrt  (see  Medlock  v.  Sutcr,  80  Ky. 
101)  that  an  entry  and  posBesBion  under  a 
parol  contract  (a  parol  gift  is  governed 
by  the  same  principle)  may  be  hostile  and 
a  disseisin  of  the  vendor,  and  the  potises- 
sion  thus  acquired,  If  continued  the  statu- 
tory period  of  time,  will  ripen  Into  a  per- 
fect title.  It  is  said  In  thecase,  supra,  quot- 
ing Richmond,  etc.,  Co.  v.  Bogers, 7  Bueh, 
532,  that,  even  undi-r  a  parol  contract 
of  purchase,  "If  the  jiurchaser  holds  and 
cultivates  the  land  as  his  own,  and  not 
as  the  land  of  the  vendor,  such  holding 
is  hostile  to  the  vendor's  title."  The  case 
supra  is  well  sustained  by  authority,  and 
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It  clearly  decides  that  If  the  vendee,  ander 
a  void  or  executory  contract,  enters  upon 
and  holds  thepoBaesalon  ot  the  land  as  his 
own,  and  not  as  the  land  of  the  vendor, 
for  the  statutory  period  of  time,  the  poit- 
session  will  ripen  Into  a  perfect  title.  Ac- 
curdiuKly  the  appelleea,  having  held  pos- 
sesHion  of  said  land  as  their  own,  and 
hostile  to  the  claim  of  the  deceased,  tor 
more  than  16  yenrs,  soch  poaBesaiun 
ripened  into  a  perfect  title.  The  appeal  aa 
to  Frank  B.  Spradlln  has  been  dismissed. 
The  court,  on  rule,  allowed  Mrs.  Spradlin 
the  corn-rent  (or  its  raiue)  that  was 
raised  on  the  SandOeld  place.  Frank  B. 
Spradlin,  the  administrator,  complains  ot 
that.  It  is  clear  to  our  mind  that  it  was 
right  to  allow  Mrs.  Spradlin  the  com,  and 
a  rule  for  that  purpose  was  proper.  The 
indsrinents  In  both  cases  are  affirmed. 

Shkpard  v.  Polabki  Countt. 
(Court  qf  ^ppeato  vfKtntMOeu-    Jso-  13. 1893.) 
Oouimsa — Liabiutt  fob  Nsouos:?oa — Dakoib- 

OUB  ?BB1(ISXS. 

A  county  la  not  liable  for  Injories  caused 
by  its  neglect  to  provide  a  railing  around  a  ve- 
randa on  the  second  floor  of  the  court-house, 
where  no  liabill^  Is  Imposed  by  statute. 

Appeal  from  drcnlt  court,  Pulaski  coun- 
ty. 

"Not  to  be  offlclally  reported. " 

Action  by  Elmer  S.  Shepard  against 
Pulaski  county  for  personal  injuries.  Pe- 
tition dismissed  on  demurrer.  PIuIntiB  ap- 
peals.   Affirmed. 

OwBley  &  Curd  and  Will  C.  Curd,  for  op- 
pellant.  O.  W.  Sbadoaa,  J.  L.  Colyer,and 
James  Denton,  tor  appellee. 

Holt.  C.  J.  The  appellant,  Elmer  Sbep- 
ard,  while  attending  a  Rchool  exhibition 
in  the  court-room  on  the  second  floor  uf 
the  Paiaski  county  court-house,  fell  from 
the  veranda  In  front  otit.and  wan  injured. 
Tbn  front  door  of  the  court-room  opened 
into  a  hall,  which  bad  three  windows 
reaching  to  the  floor  between  it  and  the 
veranda.  Through  one  ot  these  the  appel- 
lant, who  was  then  but  eight  years  old, 
walked,  and  In  the  darkncHS  fell  off  the 
veranda,  which  had  no  railing  around  It, 
The  ground  ot  this  action  to  recover  dam- 
ages tor  bis  Injury  is  the  neglect  of  the 
coonty  in  failing  to  have  any  railing 
aronnd  the  veranda  to  prevent  persons 
from  falling  from  ir.  The  lower  conrt,  up- 
on demnrrer,  dismissed  the  petition.  It  is 
well  settled  In  this  state  that  a  county  is 
not  liable  for  an  injury  arising  from  its 
neglect,  or  even  its  positive  act,  unless  the 
liability  is  expressly,  or  by  necessary  im- 
plication, imposed  by  statute.  The  ques- 
tion Is  ronsUiered  and  authorities  reviewed 
In  the  cases  of  Downing  ▼.  Mason  Co.,  87 
Ky.  208,8  S.  W.Kep.  204.  and  Hite  v.  Coun- 
ty Conrt,  CKy.)  15  S.  W.  Kep.  57.  We  ha  ve 
no  statute  authorizing  an  action  like  this 
one.    Judgment  affirmed. 


McC^MNBLL.  V.  PEPIOO  et  Hi. 

(Cowit  of  Appeali  of  Kentticky.    Jan.  14, 1899.) 

Eailboaii  Coupanibs — RioHT  TO  BxcLCDB  Haoxs 
raoM  DsPOT— BxcLCsiVB  Pritilbob. 
A  rsUnNid  oomijany  escnot,  by  granting  to 

MM  person  the  exclusive  privUege  of  standing 


hadks  at  the  platform  of  its  depot,  prevent  other 
persons  from  bringing  their  hacks  into  the  depot 
grounds,  and  soliciting  for  the  carriage  of  pas- 
sengers from  the  depot,  so  long  as  they  do  not 
interfere  with  the  oompany's  business. 

Appeal  trow  eircoit  court,  Barren  coun- 
ty. 

"To  be  officially  reported. " 

Suit  by  J.  D.  McConnell  against  one 
Pedigo  ami  another  for  an  Injunction. 
Judgment  for  defendants.  Plaintiff  ap- 
peals.    Affirmed. 

Wm.  LlndBuy  and  Porter  <ft  McQnowa. 
for  appellant.  Geor/ie  T.  /iufTand  Tbomaa 
H.  HIaea,  tor  appellees. 

Prtor,  J.  This  cause  comes  from  the 
superior  court.  The  Louisville  &  Nash- 
ville Railroad  Company  by  contract  agreed 
to  give  to  McConnell  the  exclusive  privi- 
lege i;>t  standing  hacks  at  the  platform  ot 
its  depot  in  Glasgow,  in  consideration 
that  McConnell  would  carry  the  mails 
from  the  depot  to  the  post-office  in  that 
town;  the  railroad  company,  under  its 
contract  with  the  government,  being  com- 
pelled to  deiiverthe  mail  on  schedule  time. 
The  privilege  is  conferred  to  the  exclusion 
ot  ail  other  public  hacks  or  vehicles  from 
the  hotels  ot  the  town.  The  contract  was 
being  executed  by  McConnell,  when  the 
defendants,  Pedigo  &  Hays,  undertook  to 
transport  passengers  to  and  from  the 
depot,  and  claimed  the  right  to  stand  their 
backs  on  the  g^round  near  or  at  the  depot, 
when  in  doing  so  they  did  not  Interfere 
with  the  business  of  the  railroad  compa- 
ny. The  result  was  an  injunction  enjoin- 
ing the  defendants  from  interfering  with 
the  rights  of  McConnell  under  his  contract 
with  the  railroad  company,  and,  the  in- 
junction being  dissolved  and  the  action 
dismissed,  the  case  is  brought  to  this 
court.  There  is  no  testimony  whatever 
showing  that  the  hacks  of  the  defendants 
or  their  driver  Interfered  in  any  way  with 
the  employes  of  the  railroad  company  in 
the  discharge  of  their  business ;  and  the 
sole  question  arises,  has  the  company  the 
right  to  grant  such  exclusive  privilege? 
The  hacks  of  the  defendants  do  not  stand 
at  or  near  the  depot  where  the  malls  are 
received  by  the  plaintiff.  Their  drivers  do 
not  annoy  the  passengers  by  soliciting 
their  custom,  or  taking  charge  of  their 
baggage,  but  stand  with  their  hacks 
ready  to  receive  passongers  who  desire  to 
be  carried  to  the  hotels  or  other  placeii  In 
the  city,  and  the  only  ground  for  the  in- 
junction is  that  it  lessens  theproflts  ot  the 
plaintiff  under  his  agreement  with  tiie 
railroad  oompany.  It  Is  difficult  to  de- 
flue  the  extent  of  the  power  ot  railroad 
corporations  in  prescribing  rules  and  reg- 
ulations tor  the  conduct  of  their  buBloess. 
They  have  the  right  to  protect  the  com- 
pany and  Its  employes  from  such  imposi- 
tion and  annoyance  as  interferes  with  the 
discharge  of  tlieir  duties.  No  employe 
should  l>e  obstructed  In  the  discharge  ot 
his  duty  when  controlling  the  trains  or  In 
charge  ot  the  depot  and  its  grounds. 
Crowds  ot  persons  who  have  no  business 
on  the  platform,  and  who  go  from  curios- 
ity to  see  the  trains  arrive  and  depart, 
may  be  required  to  leave,  so  as  to  give 
proper  Ingress  and  egress  toHtbose  wiio 
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bare  the  rlffht  to  b«  on  the  platform. 
The  company  may  inelnse  ItB  platform, 
and  prevent  any  one  from  entering  except 
those  who  have  buBiaess  with  the  compa- 
ny, or  deelre  to  travel  on  the  earn.  The 
paiiMenKerfi,  wltb  their  bagitaxe,  may  be 
required  to  enter  the  omnibus  or  backs 
ontside  of  tke  depot  platform,  U  deemed 
uecessaryfortbe  sncceusful  and  convenient 
conduct  of  the  business;  but  a  regulation 
that  does  not  pertain  to  their  business, 
or  that  discriminates  by  driving  from 
tbelr  depots  those  who  are  engaged  In  a 
public  employment,  and  wboHe  duty  It  Is 
to  provide  tor  tbelr  sneets  and  the  travel- 
ing pubjic,  resulting  In  a  monopoly  of  the 
particular  business,  is  unauthorised  by  its 
charter,  and  In  palpable  violation  ol  the 
rights  of  others.  The  hotel-keeper  has 
tbe  right  to  have  his  hack  at  the  depot 
convenient  for  those  who  may  desire  to 
patronise  him  ;  and  tberailroad  company, 
in  undertaking  to  say  that  no  one  shall 
approach  tbe  depot  for  that  purpose  ex- 
cept those  it  may  select.  Is  going  outside 
of  Its  charter,  and  reg:uia1ing  the  business 
of  others,  over  whom  they  have  no  con- 
trol. This  is  not  a  contlnnons  line  of 
transportation,  where  the  obligation  is 
with  tbe  company  to  transport  the  pas- 
senger from  the  terminus  of  Its  railway 
to  some  other  road,  nnder  a  special  con- 
tract; nor  Is  the  plaintiff  operating  under 
the  charter  of  any  transfer  company  that 
gives  him  any  peculiar  privileges  by  rea- 
son of  tile  public  service  hn  undertakes. 
The  compan;  has  undertaken,  for  a  mon- 
eyed consideration  or  services  equivalent 
thereto,  to  control  the  carrying  of  passen" 
gers  from  Its  depot  tn  the  hotels  In  the 
city ;  and,  if  this  power  is  recognised  us 
being  within  what  is  termed  "reasonable 
regulation"  In  the  conduct  of  its  business, 
the  company  can  deny  to  any  une  carry- 
ing for  it  the  right  (if  access  to  Its  depot 
tor  passengers  and  freight,  and  thereby 
monopolise  the  entire  business  ol  trans- 
porting passengers  and  freight  to  their 
proper  destination  within  the  city  or 
town  where  the  depot  may  happen  to  be 
located.  The  case  of  Barker  v.  Ballway 
Co.,  reported  in  86-  B.  C.  L.  46,  is  referred 
to  as  sustaining  the  exercise  of  such  a 
power  on  the  part  of  the  railroad  corpo- 
ration. There  it  was  held  that  an  omni- 
bus proprietor,  carrying  passengers  for 
hire  to  and  fromastation.conldnot  main- 
tain an  action  against  the  company  for 
retuHlng  to  allow  him  to  drive  his  vehicle 
In  the  station  yard.  It  may  have  been 
that  tbe  freight  was  taken  from  the  sta- 
tion yard  In  that  case,  and  delivered  to 
the  carrier  on  the  ontside,  and  the  pas- 
sengers refused  to  enter  tlie  omnibus  after 
leaving  the  station  yard.  The  whole 
may  have  been  inclosed,  as  Is  the  case  In 
many  of  the  large  cities,  tor  tbe  protection 
of  the  freight  and  passengers,  but  the 
tacts  here  present  no  such  case.  In  the 
case  referred  to,  the  exclusion  ut  the  car- 
rier was  based  on  tbe  ground  that  the 
plaintiff  was  seeking  to  appropriate  the 
private  property  of  the  railway  company 
for  his  own  benefit,  and  he  was  iu  fact  a 
trespasser,  unless  be  desired  to  use  thn 
railway  for  the  purpoHe  contemplated  by 
the  company.    Cases  have  been  cited   by 


fioaoael  aostainlng  tbe  right  of  the eorpo- 
ration  to  make  such  a  contract  as  In  tbto 
case,  to  tbe  exclusion  of  all  others.  In 
Railroad  Co.  v.  Tripp,  reported  la  147 
Mass.  86, 17  N.  £.  Rep.  89,  the  right  of  a 
railway  company  to  grant  to  one  person 
the  exelnsive  right  o(  coming  upon  Its 
groands  to  take  baggage  or  merchandise 
was  npheld,  and  the  tacts  of  that  case  In 
most  of  its  features  are  similar  to  the  case 
being  considered.  Tbe  chief  Justice  and 
two  of  the  associate  Judges  dissented  from 
the  opinion  of  tbe  majority,  and  aaid  that 
such  a  regulation  would  tend  "  toestablisb 
a  monopoly  not  granted  by  the  charter, 
which  might  be  solely  for  Its  own  beneHt, 
and  not  for  the  benefit  of  the  public." 
It  is  true  there  was  a  statute  In  that 
state  requiring  that  every  railroad  sbonld 
give  to  all  persons  or  companies  reason- 
able and  equal  terms  and  facilitiee  and 
accommodations  for  tbe  transportation  of 
themselves,  their  agents,  and  ot  any  mer. 
chandise  upon  its  railroad, and  for  the  use 
of  its  depot  and  other  grounds;  still  it  is 
evident  the  dissent  by  the  minority  of 
that  court  proceeded  npon  the  idea  that 
the  public  bad  an  Interest  In  tbe  question, 
and  that  to  give  to  the  railway  company 
the  exclusive  right  to  say  what  persons 
should  come  upon  Its  grounds  to  receh  e 
passengers  and  freight  would  not  only  cro 
ate  a  monopoly,  but  subject  those  who 
travel  and  have  transported  freight  over 
Its  road  to  great  Inconvenience.  It  Is  say- 
ing to  the  passenger:  "You  can  enter  the 
hack  uf  McConnell  on  the  depot  grounds, 
and  be  carried  to  any  part  ol  the  city  of 
Glasgow;  but  If  you  want  to  ride  In  any 
other  public  conveyance  yon  must  leave 
our  grounds  to  find  one.  McConnell  may 
charge  50  cents  for  carrying,  while  tbe 
others  are  willing  to  carry  for  half  price: 
still,  as  tbe  flrst  charge  Is  reasonable,  you 
must  submit."  Such  a  contract  prevents 
competition,  and  makes  such  a  discrimi- 
nation as  is  unreasonable  and  detriment- 
al to  the  public.  There  is  no  obligation 
on  the  company  to  take  the  passenger  or 
his  freight  from  tbe  depot,  tut  still  it  Is 
insisted  that  the  railway  company  has 
tbe  right  to  name  the  party  tbat  shall 
carry  him,  to  the  exclusion  of  ail  others. 
The  passenger,  nnder  this  contract  be- 
tween tlie  railway  company  and  McCon- 
nell, may  want  to  ride  in  defendants' hack; 
still  the  latter  Is  not  allowed  to  enter 
the  grounds,  but  the  passenger  must  be 
subjected  to  the  Inconvenience  of  leaving 
the  grounds  ot  the  company  to  ubtain  the 
vehicle  in  which  he  prefers  to  ride.  It  la 
conceded  that  the  passenger  In  a  hack  not 
belonging  to  McConnell  may  be  driven  to 
the  usual  place  ot  leaving  the  hack  and 
entering  the  car,  but  It  is  then  insisted 
that  thlshackraan  must  leave  the  grounds, 
take  his  position  outside,  and,  whun  the 
passenger  returns,  tbe  latter  must  go  to 
bim,  and  not  tbe  baekman  to  the  passen- 
ger, and  for  no  other  reason  than  tbe  fact 
of  this  contract  giving  tbe  exclusive  privi- 
lege to  McConnell.  It  Is  admitted  that 
tliere  is  no  interference  with  the  delivery 
of  the  mail  or  with  any  regulation  tor  tbe 
conduct  of  the  company's  business,  and 
the  ground  for  the  injunctlun  Is  based  on 
tbe  Idea  that,  although  the  railway  com- 
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pany  baa  terminated  Ite  contract  with  the 
pHssenKer  by  delivering  him  safely  at  Its 
depot,  it  still  has  the  rittht  tu  curry  the 
pasnenKer  from  the  depot  to  his  home  or 
the  hotel,  or  cansci^e  the  exclasive  rlRht 
to  another.  We  cannot  assent  to  such  a 
doctrine.  This  entire  question  is  well  dis- 
cassed  and  decided  in  the  case  of  Railway 
Co.  T.  LanRlols,  (Mont.)  24  Pac.  Rep.  209, 
where  a  like  prlyllege  was  attempted  to 
be  conferred  on  Lavell  &  Bros.,  and  it 
was  held  that  It  was  not  such  a  re^ula- 
tlon  as  the  carrier  had  the  right  to  make. 
In  that  case  there  was  a  statute  prevent- 
inga  discrimination  In  the  transportation 
of  freight  and  passengers:  but  regardless 
of  the  statute,  as  the  court  would  no 
doubt  taave  adjudged  In  that  case,  the 
public  interests  required  that  no  such  con- 
trol should  be  exercised  by  any  corpora- 
tion transporting  passengers  or  freight. 
There  is  no  question  here  atfectingthe  safe- 
ty or  comfort  of  passengers  at  the  depot, 
but  there  arises  from  this  contract,  if  en- 
forced, an  inconreiiience  to  the  passenger 
and  the  pabllc  that  the  company  has  no 
right  to  create,  either  by  the  proTislonB  of 
Its  charter  or  for  the  reason  that  it  is  the 
owner  of  the  property  on  which  the  depot 
stands,  and  the  court  below  properly  dis* 
solved  the  Injunction.  The  Judgment  Is 
affirmed. 


Bbinhard  tft  a/.  ▼.  Virginia  Lead  Min.  Co. 
et  a/. 

(Supreme  Court  <!f  MUtouri,  DMeUm  No.  2. 
Dec.  23,1891.) 

■noFPSi.  BT  Dsro  —  lir<up.iciTT  or  Uninoobpo- 

RATBD  ASSOOIATIOir  TO  TaKS  LaNU. 

Where  a  grantor  In  good  faith  and  (or  a 
Talnable  consideration  conveys  lands  by  deed 
doly  recorded  to  an  association  named  therein  as 
the  grantee,  he  and  his  sulnequent  grantees  are 
estopped  to  deny  the  capacity  of  such  grantee  to 
take  uuids  as  against  it  or  Its  grantees,  although, 
owing  to  a  mistake  of  tbe  attorney,  the  Incorpo- 
ration of  the  association  was  not  perieoted  nntil 
•iter  such  conrevaooe. 

Appeal  from  circuit  court,  Franklin 
county ;  Rudolph  Hirebl,  Judge. 

Action  by  John  C.Reinhard  and  another 
against  tbe  Virginia  Lead  Mining  (Compa- 
ny and  others  to  qalet  title  to  landd. 
Judgment  for  defendants.  Plaintiffs  ap- 
peal.   Affirmed. 

J.  C.  Klakaddoo,  fur  appellants.  J.  W. 
Booth  and  Tboa.  B.  Cnwa,  for  respond- 
ents. 

Macfarlanb,  J.  This  Is  a  suit  in  equity 
to  quiet  the  title  to  certain  real  estate  of 
which  plaimtifls  claim  they  are  the  own- 
ers. TIte  material  facts  are  undisputed. 
On  tbe  19th  day  of  December,  1872,  Na- 
thaniel Sands  and  Rowland  R.  Hatard,  in 
tbe  city  of  New  York,  executed  and  ac- 
knowledged in  due  form  a  certlilcate  in 
writing  for  the  purpose  of  Incorporating 
under  the  laws  of  the  state  of  Missouri  a 
mining  company,  and  adopted  as  the  cor- 
porate name  "The  Virginia  Lead  Mining 
Company.*  This  certincat«  of  inoirpora- 
tion  shows  a  full  compliance  \v  1th  the  laws 
of  this  state  up  to  and  including  its  proper 
acknowledgment.  Instead  of  having  the 
certiflcaterecorded  by  the  recorder  (if  deeds 
•f  the  county,  as  required  by  section  2,  art. 
v.lSfi.w.ncl — % 


7,  c.  87,  Wag.  Rt.  p.  3S8,  It  was  sent  to  the 
clerk  of  the  county  court  for  record,  where 
It  remained  until  May  19, 1874,  when  the 
Incorporators,  learning  the  mistake,  had 
It  filed  and  recorded  by  the  proper  officer, 
and  on  August  8,  1874,  also  had  a  copy 
filed  and  recorded  with  the  secretary  of 
state,  on  which  day  a  certificate  of  incor- 
poration wus  issued.  It  isagreed  that  tbe 
land  in  suit,  on  the  28th  day  of  December, 
18T2,  belonged  to  defendant  Amos  W.  Mau- 
pin.  On  that  day  Nathan  Hands,  one  of 
tbe  parties  so  attempting  to  incorporate, 
and  representing  the  supposed  corpora- 
tion, purchased  theland  from  Manpin,  pay- 
ing therefor  $2,500.  The  deed  was  made 
to  "The  Virginia  Lead  Mining  Company" 
as  grantee.  This  deed  was  recorded 
April  22,  18T».  On  the  28th  day  of  Sep- 
tember, 1878,  said  supposed  corporation, 
by  persona  representing  to  be  Its  proper 
officers,  in  due  form  of  law  made  a  deed  of 
conveyaneeot  theland  to  RobertC. Sands, 
which  was  recorded  June  24,  1874  On 
the  11th  day  of  December,  1879,  defendant 
Robert  C.  Sands  made  a  deed  purporting 
to  convey  said  lands  to  defemlant  the 
Missouri  Lead  Mining  &  Smelting  Com- 
pany, a  corporation  nnder  the  laws  of 
Great  Britain.  This  deed  was  recorded 
December  17, 1K79.  The  last-named  corpo- 
ration conveyed  tbe  land  to  defendants 
George  Hopklnsand  Samoel  Pope,aBtnis- 
tees,  to  secure  certain  bonds  Issued  by  tlie 
company.  These  parties  are  all  made  de- 
fendants. On  tbe  28th  of  November,  1879,  a 
Judgment  was  rendered  Inthecircnit  court 
of  said  county  against  the  said  Maupin. 
Underan  execution  upon  this  Judgment  tbe 
land  was  sold  to  Frederick  M.Reinhard,  to 
whom  a  deed  was  executed  June  %,  1886. 
The  said  Relnbarddied  on  June  16, 1886,  and 
plaintiffs  are  his  heirs  at  law.  Plaintiffs 
complain  that  all  tbe  deeds  to  and  from 
defendants  cast  a  cloud  upon  their  title, 
and  pray  that  their  title  be  quieted,  and 
said  deeds  be  declared  Inoperative  and 
void.  The  organiiers  of  the  first  corpora- 
tion were  not  informed  that  the  articles 
of  incorporation  had  not  been  filed  and 
recorded,  until  May,  1884.  Upon  making 
the  certificate  of  incorporation,  the  par> 
ties  thereto  proceeded  to  the  organisation 
of  the  board  or  directors,  and  elected  offi- 
cers, and  thereafter  assumed  to  act  as  a 
corporation,  under  the  name  of  "The  Vir- 
ginia Lead  Mining  Company. "  The  busi- 
ness was  conducted  In  accordance  with 
the  laws  governing  corporations  in  the 
state  of  MiSBonri.  The  error  in  sending 
thecertlfirate  to  theconnty  clerk,  instead 
of  the  recorder,  was  made  by  the  attorney 
of  the  promoters,  and  as  soon  as  the  mis- 
take was  discovered  it  was  corrected. 
These  facts  were  alleged  in  the  answer  of 
defendant.  Hpon  a  trial  plaintiffs'  bill 
was  dismissed,  and  Judgment  was  entered 
fur  defendants,  and  plaintiffs  appealed. 

It  Is  readily  seen  from  theforegoing  state- 
ment that  the  controverted  question  In 
this  case  hinges  on  the  proper  effect  to 
be  given  the  conveyance  from  Amos  W. 
Maupin  tu  the  Virginia  Lead  Mining  Com- 
pany. This  deed  was  made  and  recorded, 
as  also  was  the  certificate  of  incorpora- 
tion, long  prior  tu  the  Judgment  against 
Maupin,  under  wbicta  plaintittfe  claim  title; 
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and  con Kequently  there  can  be  no  queation 
of  the  want  of  notice  of  this  deed  when 
plaiiitiHs'  ancestor  boufcht  ander  execu- 
tion. No  oOer  is  made  by  plaintlHB  to  re- 
fund the  pnrr.baBe  money.  They  rely  tor 
relief  on  the  naked  leKal  propositloD  that 
the  deed  from  Maupin  to  the  mining  com- 
pany Ib  abBolutely  nail  and  void,  because 
the  corporation,  at  the  time,  did  not  have 
tbecapacltyto  takethe  title.  Defendants, 
on  the  other  hand,  insist  that  the  corpo- 
ration existed  de  facto  at  the  time  of  the 
execution  of  the  deed,  and  It  therefore 
passed  the  title;  and  that,  though  it  may 
not  have  been  even  a  de  facto  corpora- 
tion, still  Maupin  and  his  grantees  are, 
under  the  circumstances,  estopped  to 
question  Its  validity.  Plaintiffs  assert 
their  supposed  wrongs,  and  seek  relief  in  a 
court  of  equity.  They  virtually  admit 
that  their  grantor  sold  the  land  in  good 
faith, presumably  for  Its  full  value,  accept- 
ed the  money,  and  madea  deed,  believing  at 
the  time  that  he  did,  and  intending  to,  part 
with  his  title,  and  vest  it  in  the  corporation. 
The  promoters  of  the  corporation  pur- 
chased the  land  and  paid  out  their  money 
under  the  belief  that  the  corporation  was 
authoilced  at  that  time  to  hold  the  title. 
They  acted,  as  was  supposed,  in  full  com- 
pliance with  the  laws  of  the  state  provid* 
ed  for  the  management  of  corporations. 
The  demands  of  plaintiffs  do  not  commend 
themselves  to  a  court  of  equity,  and  nn- 
lees  the  court  is  fettered  by  legal  principles 
they  should  not  be  heard  to  assert  them. 
The  legal  principles  invoked  by  plain  lifts 
are:  First,  \a  order  to  a  valid  and  effect- 
ual conveyance  of  land  there  must  be  a 
grantee  in  being  at  the  time  of  the  delivery 
of  the'  deed ;  and,  second,  a  corporation 
bus  no«xlstence  until  after  a  full  perform- 
ance of  every  requirement  of  tlielaw  under 
which  it  is  authorised.  Both  tbesepropo- 
sltions  have  support  in  decisions  of  this 
court.  It  has  been  held  in  this  state,  as  at 
common  law,  tbat  a  deed  will  not  take 
effect,  or  have  any  validity  as  a  convey- 
ance of  the  property,  unless  the  grantee 
therein  is  in  being  at  its  delivery.  A  deed 
to  W.  H.  Phelps  &  Co.,  which  was  a  pirt- 
nership  firm,  composed  of  Phelps  and  two 
others,  was  held  to  pass  no  title  to  the 
firm  or  the  two  persons  not  named.  Ar- 
thur v.  Weston ,  22  Mo .  879.  So  i  t  was  held 
in  Douthitt  V.  Htinson,  63  Mo.  268,  that 
a  deed  to  a  pretended  corporation,  which 
had  no  real  existence,  was  absolutely  void. 
In  Thomas  v.  Wyatt,  25  Mo.  24,  a  patent 
issned  to  a  fictitious  person  was  held  to 
be  a  nullity.  A  deed  to  the  directors  of 
a  corporation,  which  was  named  tlierein, 
which  then  bad  no  existence,  but  was  sub- 
sequently organized,  was  held  to  pass  no 
title  ti>  the  corporation.  These  decisions 
were  all  made  in  actions  at  law.  Judge 
Leonaru  qualities  his  decision  in  the  case 
first  cited  by  the  remark:  "We  must  not, 
however,  be  misunderstood.  Our  present 
decision  refers  to  the  transfer  of  the  legal 
estate  only,  and  does  not  touch  the  equi- 
table rights  of  the  parties  growing  ont  of 
the  transaction."  It  has  also  been  held 
that  a  corporation  is  not  fully  authorized 
to  transact  the  business  for  which  It  was 
created  until  the  articles  of  association 
Uad  been  filed  with  the  secretary  of  state; 


and  n  note  executed  by  the  directors,  sign- 
ing their  names  as  such,  before  filing  the 
articles  with  the  secretary,  became  the 
personal  note  of  the  directors,  and  did  not 
bind  the  corporation.  Hurt  v.  Salisbary. 
55  Mo.  812.  This  decision  was  approved 
in  the  subsequent  cases  uf  Martin  r.  Few- 
ell,  79  Mo.  401,  and  Richardson  v.  Pitts, 
71  Mo.  129.  On  the  other  hand,  in  Mining 
Co.  V.  Richards,  95  Mo.  110.  8  8.  W.  Bep. 
246,  it  was  held  tbat  the  failure  to  file  a 
certificate  of  incorporation  with  the  cir- 
cuit clerk,  as  was  required  by  the  statute, 
was  an  "omission  of  which  tbestatu  alone 
should  complain."  The  suggestion  was 
made  in  that  case  that  the  rule  of  Hurt 
V.  Salisbury,  supra,  siiould  not  be  extend- 
ed. These  suits  were  against  persons  as- 
suming to  act  as  officers  of  corporations 
which  had  not  fully  organised  for  the 
transaction  of  business. 

We  do  not  regard  these  lines  of  decis- 
ions as  bearing  upon  the  question  in  this 
case,  or  as  inconsistent  with  the  doc- 
trine of  estoppel  invoked  by  defendants. 
The  grantors  of  plaintiffs  dealt  with  the 
officers  of  this  corporation  in  the  corpo- 
rate name,  received  the  money  of  the  Hup- 
posed  corporation,  and  undertook  to  con- 
vey the  land  to  It  in  consideration  thereof. 
The  question  here  is,  as  has  been  sug- 
gested, whether  plaintiffs  occupy  a  situa- 
tion in  whicb  they  can  deny  the  validity 
of  the  corporation  or  Its  acts.  This 
question  we  think  well  settled  in  this 
state,  and  there  is  no  necesaity  of  inquir- 
ing whether  or  not  this  wasac/e  facto  cor- 
poration, capable  of  taking  the  title  of 
land  by  grant.  The  facts  in  the  case  of 
Broadwell  v,  Merritt,  87  Mo.  99,  am  very 
similar  to  those  in  the  case  under  consid- 
eratioD.  The  articles  of  association  were 
written,  signed,  acknowledged,  and  re- 
cordetl  08  required  by  the  statute,  but  a 
copy  was  not  filed  with  the  secretary  of 
state,  which  was  also  required.  The  busi- 
ness of  the  attempted  organization  was, 
with  others,  tbat  of  buying  and  selling 
real  estate.  The  officers  of  the  corpora- 
tion bought  a  tract  of  land  from  one  Lilt- 
tie,  and  the  deed  was  made  to  the  corpo- 
ration. Some  years  after  that  the  organ- 
isation of  the  corporation  was  perfected 
by  filing  with  the  secretary  of  state  a 
copy  of  the  articles,  as  required.  Before 
this  was  done,  however,  and  about  six 
years  after  making  the  deed  to  thn  corpo- 
ration, Little  conveyed  the  laud  by  quit- 
claim deed  to  Broadwell,  who  sued  the 
grantee  of  the  corporation  in  ejectment. 
It  was  held  that  the  validity  of  the  cor- 
poration could  not  be  challenged  by 
plaintiff,  on  the  ground  that  there  was  no 
grantee  therein  competent  to  take  tlie 
title.  The  court  in  that  case,  speaking 
through  Judge  Ray,  says:  "We  do  not 
think  that  Little,  after  receiving  the  large 
and  valuable  consideration  paid  him  for 
the  land,  and  making  his  said  deed  to  the 
association,  and  taking  the  trust-deed 
from  It,  and  putting  it  in  possession 
thereof,  and  allowing  it  to  be  improved 
and  held  under  his  title  for  years,  could 
or  ought  to  be  heard  to  call  in  qneslion 
the  capacity  or  power  of  the  association 
to  take  title  to  the  property,  and  bold  or 
enjoy  the  same.    Broadwell,  who    takes 
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a  Oder  Little  onder  tala  said  snbHequent 
deed,  is  Id  no  better  poeitiun.  He  is  in 
privity  with  and  bound  and  estoppttd  by 
wliat  would  bind  and  estop  said  grantor. " 
A  nnmber  ot  cases  of  tills  and  tlie  United 
States  supreme  court  are  cited  in  support 
of  the  propuBltiun.  This  decision  was  fol- 
lowed and  approved  in  Kagan  v.  McBU 
roy,  98  Mo.  850, 11  S.  W.  Rep.  785,  In  which 
also  a  deed  to  a  corporation  was  objected 
to,  on  the  ground  that  it  had  not  been 
shown  that  the  corporation  was  properly 
organised.  It  was  held  that  the  grantor 
and  his  heirs  were  forever  estopped  from 
denying  the  corporate  existence  of  the 
grantee  as  against  those  who  have  ac- 
quired title  and  possession  under  that 
deed.  In  a  similar  case  in  the  United 
States  supreme  court  Mr.  Justice  Davis 
says:  "No  proposition  is  more  thorough- 
ly settled  than  this,  and  It  Is  unnecessary 
to  refer  to  th«  authorities  to  support  it. 
Conceding  the  bank  to  be  guilty  of  usur- 
pation, it  was  still  a  body  corporate  de 
facto,  exercising  at  least  one  of  the  fran- 
chises which  the  legislature  attempted  to 
confer  upon  it;  and  in  such  a  case  the 
party  trbo  makes  a  sale  of  real  estate  to 
it  is  not  in  a  position  toqusHtlon  Its  capac- 
ity to  talie  the  title  after  it  has  paid  the 
consideration  for  the  purchase."  Smith  v. 
SbeeIey,]2WalI.360;  Bank  v.  Matthews,98 
U.  S.  621.  These  decisions  commend  them- 
selves as  being  founded  on  the  soundest 
principles  of  equity  and  right.  It  Is  true, 
as  insisted,  that  no  question  of  estopppel 
can  arise  under  a  deed  which  Is  absolutely 
void.  This  proposition  was  distinctly 
held  in  Doutbitt  v.  Stinson,  supra.  In 
that  case,  however,  there  was  no  law 
authorising  the  formation  of  the  corpora- 
tion to  which  attempt  was  made  to  con- 
vey the  land.  Estoppel  applies  to  the  reg- 
ularity of  the  organization  of  the  corpo- 
ration, and  can  onl.v  apply  when  there  is 
authority  of  law  to  organize.  Jones  v. 
Type  Foundry  Co.,  14  Ind  89.  Thestatutes 
of  this  state  gave  ample  authority  for  the- 
organisation  of  the  Virginia  Lead  Mining 
Company,  and  plaintiffs  are  estopped  to 
deny  the  regularity  of  its  organisation. 
Judgment  affirmed.    All  concur. 


Statb  ex  rel.  ScoTLANn  County  t.  Bacon, 
Judge. 

ISuipnme  Court  of  Missouri,  DImlston  No.  9. 
Deo.  83,1891.) 

CXAKOK  or  Vssrm — Discbetion  or  Judob— CoN- 
iTBUOTioN  or  St^tutb. 

The  proviso  of  Rev.  St  Mo.  1889,  |  28H8, 
"that  where  the  application  for  a  change  of  venue 
is  fonnded  on  the  interest,  prejudice,  or  other  ob- 
jection to  the  Judge,  a  change  of  venue  shall  not 
be  awarded  to  anotner  county  without  a  reason- 
able opportnnlty  having  flrst  oeen  allowed  tbe 
parties  to  agree  upon  a  special  judge,  or  for  the 
alecttcm  of  s  special  juoge, "  etc.,  must  be  con- 
strued to  deprive  tbe  circuit  judges  of  any  dis- 
cretion to  make  an  wder  for  change  of  venue  un- 
til ^ter  "reisonable  opportunity"  for  holding 
aa  election  has  been  given;  and  therefore  such 
an  OTder,  made  without  flrst  directing  the  elec- 
tioo  of  a  special  judge  to  try  the  case,  Is  error, 
thongb  the  judge  was  of  opinion  that,  from  the 
oatare  of  the  qoeation  and  the  state  of  political 
feeling  respecting  the  same,  an  impartial  judge 
Goold  not  be  found,  under  toe  existing  drcum- 


stances,  among  the  attorneys  In  attendance  at 
the  court,  from  whom,  under  section  SS2S,  the 
election  mnst  be  made. 

Application  for  peremptory  mandawua 
on  tiie  relation  of  Scotland  county  to  re- 
quire Thomas  H.  Bacon,  judge  of  the 
court  of  common  pleaa  of  Hannibal  coun- 
ty, to  proceed  with  the  hearing  of  a  cause. 
Application  denied. 

John  C.  Monro,  for  relator.    Tbos.  M 
Bacon,  la  pro.  per. 

Macfarlanb,  J.  This  Is  a  proceeding 
by  mandamna  to  require  respondent,  as 
judge  of  the  Hannibal  court  of  common 
pleas,  to  proceed  with  the  hearing  and  de- 
termination of  a  certain  cause  now  pend- 
ing in  said  court,  as  is  alleged  by  relator. 
Respondeat  entered  his  voluntary  appear- 
ance, waived  the  issuance  of  an  alterna- 
tive writ,  and  answered  to  tbe  petititm.as 
to  the  writ,  which  Is  to  be  taken  as  a  re- 
turn thereto.  The  petition  sets  out,  in 
substance,  that  at  the  February  term. 
1891,  there  was  pending  in  the  circuit 
court  of  Scotland  county  a  certain  suit  In 
which  tbe  state  of  Missouri,  at  the  relation 
and  to  tbe  use  of  Scotland  county,  was 
plain  tin,  and  Joel  Ewing  and  iO  others 
were  defendants.  That  on  the  14tb  day 
of  February,  1891,  defendants  tiled  an  ap- 
plication for  a  change  of  venue  in  said 
cause,  alleging,  as  cause  therefor,  the  prej- 
udice of  the  judge  of  said  court.  There- 
upon the  judge  aliovt'ed  the  parties  a  ren- 
souable  opportunity  to  agree  upon  a  spe- 
cial judge  to  try  said  cause,  and  they 
could  not  agree.  Defendants  thereupon 
asked  a  reasonable  opportunity  for  the 
election  of  a  special  judge  to  try  said 
cause.  Thereupon  it  was  shown  and  ap- 
peared, and  the  court  found,  that  there 
were  but  two  regular  practicing  attorneys 
of  the  court  not  engaged  In  the  cause, 
who  were  present.  That  there  were  also 
present  six  other  licensed  attorneys,  five 
of  whom  had  no  case  on  the  docket,  and 
one  bad  a  single  case.  One  of  these  six 
had  not  had  a  case  In  court  for  several 
years.  Three  of  them  had  not  had  a  case 
in  ten  years.  The  two  regular  practicing 
lawyers  said  they  would  neither  vote  at 
an  election  nor  act  as  special  ]  udge.  Besides 
the  regular  practicing  la  wyerseuuraerated, 
there  were  six  present  who  were  engagetl 
as  attorneys  In  the  case.  They  also  said 
they  did  not  wish  to  vote  for  the  election 
of  a  special  judge.  The  Judge  of  the  court 
then  announced  that,  the  parties  not  be- 
ing able  to  agree  upon  a  special  judge,  he 
would  order  a  change  of  venue,  because  he 
did  not  believe  it  would  be  justice  to 
either  of  the  parties  litigant  to  try  the 
cause  before  a  member  of  the  bar  who 
might  be  selected  under  the  circumstances ; 
because  it  bad  been  stated  in  open  court, 
and  not  denied,  that  the  matter  in  issue 
had  been  a  sul>ject  of  two  political  cam- 
paigns In  the  county,  and  had  created  con- 
siderable personal  feeling;  that  he  feared 
an  election  would  result  In  selecting  some 
one  who  might  be  prejudiced  or  biased  as 
a  judge  in  the  trial  of  the  case;  that  it 
would  be  in  the  interest  of  justice,  and 
justice  demanded,  since  the  parties  could 
not  agree,  and  refused  to  agree,  on  a 
person  to  try  the  case,  that  it  be  sent 
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where  a  trial conid  behad  before  a  regalar 
circuit  Judge.  For  this  reason  be  dectloed 
to  permit  an  election  to  be  had.  A  change 
of  venue  was  ordered  to  the  Hannibal 
coDrt  ot  common  pleas,  to  which  court  the 
tranecript  was  afterward*  sent,  and  the 
case  docketed  therein.  A  motion  was 
made  by  detendantR  In  «iaid  court  to 
strike  the  cause  from  the  docket,  which 
was  heard  by  the  court,  respondent  being 
the  Judge  thereof,  the  motion  sustained, 
and  the  cause  stricken  from  the  docket. 
The  court  refusing  to  renfstate  the  cause, 
or  to  allow  an  appeal  from  the  order 
striking  it  fom  the  docket,  and  refusing  to 
hear  and  determine  the  cause,  this  pro> 
ceedlng  was  commenced  in  this  court  to 
require  respondent  to  proc«>e<l  and  try  the 
case.  Bespondent  insists  that  the  Hanni- 
bal court  of  common  pleas  never  acquired 
Jurisdiction  of  the  cause,  for  tfae  reason 
that  the  change  ot  venue  was  improperly 
ordered. 

The  question  thus  presented  Is  whether, 
nnder  the  circumstances  Ehown  by  the 
foregoing  statement,  the  Judge  of  the 
Scotland  county  circuit  court  had  authori- 
ty to  order  a  change  of  venue  In  the 
cause,  without  first  allowing  a  reasona- 
ble opportunity  "  for  the  election  of  a  spe- 
cial Judge,  as  provided  by  law."  Thesoln- 
tlon  of  the  question  involves  the  construc- 
tion of  section  22(12  of  the  article  relating 
to  changes  of  venue  in  civil  cases,  and  sec- 
tions 8323  and  8324  of  the  article  on  circuit 
courts,  all  ot  the  Kevised  Statutes  of  1889. 
These  sections  are  as  follows:  "Sec.  2262. 
It  reasonable  notice  shall  have  been 
given  to  the  adverse  party,  or  his  attor- 
ney of  record,  the  court  or  Jndge,  as  the 
case  may  be,  shall  consider  the  applica- 
tion, and,  it  it  be  sufRclent,  a  change  ot 
venue  shall  be  awarded  to  some  county 
In  the  same  or  an  adjoining  circuit  where 
the  cause  or  causes  complained  of  do  not 
exist,  as  convenient  as  maybe  to  the  op- 
posite party:  provided,  that  where  the 
upplicatlonfor  a  chang:e  ot  venue  Is  tound- 
■ed  on  the  Interest,  prejudice,  or  other  ob- 
jection to  the  judge,  a  change  of  venue 
shall  not  be  awarded  to  another  county 
without  a  reasonable  opportunity  having 
iflrst  been  allowed  the  parties  to  agree 
upon  a  special  Judge,  or  for  the  election 
-of  a  special  Judge,  as  provided  bylaw." 
"Sec.  8328.  Whenever  the  Jndge,  from  any 
cause,  shall  be  unable  to  hold  any  term  or 
part  ot  a  term  of  court,  and  shall  fall  to 
procure  another  Judge  to  hold  said  term 
or  part  of  term,  or  if  the  Judge  is  Interest- 
«d  or  related  to,  or  shall  have  been  coun- 
sel tor,  either  party,  or  when  the  Jndge,  if 
in  attendance,  tor  any  reason,  cannot  pre- 
aideln  any  cause  or  causes  pending  in  such 
court,  and  the  parties  to  such  cause  or 
causes  fall  to  agree  to  select  one  of  the  at- 
torne.A's  of  the  court  to  preside  and  hold 
court  for  the  trial  of  cause  or  causes,  the 
attorneys  of  the  court  who  are  present, 
but  not  less  In  number  than  Ave,  may  elect 
one  of  its  members  then  in  attendance, 
having  the  qualiflcations  of  a  circuit 
Judge,  to  hold  the  court  for  the  occasion. 
Sec.  3324.  The  election  siiall  be  held  by  the 
clerk  of  the  court,  who  shall,  in  case  of  a 
tie,  cast  the  deciding  vote."  Upon  first 
impression  in  reading  the  record  setting 


forth  the  action  and  ruling  of  the  Jndge  ot 
the  circuit  court  ot  Scotland  county,  in  re- 
fusing to  permit  the  election  ot  a  special 
Judge,  and  in  peremptorily  ordering  a 
change  of  venue,  we  were,  and  tor  that 
matter  still  are,  of  the  opinion  that,  un- 
der the  circnmstancHS,  the  proper  adminis- 
tration of  Justice  required  bim  to  proceed 
in  the  manner  be  adopted,  and'that  the  Ju- 
dicial discretion,  we  supposed  he  pos- 
sessed, had  l)een  wisely  exercised.  It  is 
with  great  reluctance,  therefore,  after  a 
careful  consideration,  that  we  have  come 
to  the  conclusion  that  the  proviso  to  sec- 
tion 2262  has  deprived  circuit  Jodgea  ot  all 
discretion,  and  that  no  order  tor  change 
ot  venue  can  be  made  until  after  "reason- 
able opportunity"  for  holding  an  election 
has  tieen  given.  It  will  be  seen  that  sec- 
tion 2262  is  the  same  as  section  8783  of  the 
Revision  of  18T9,  except  that  theprovlso 
has  been  added  to  the  former.  The  other 
two  sections  remain  the  same  as  sections 
1107  and  1108  of  the  Revision  of  1879. 

It  manifest  that  the  law  providing  for 
the  selection  of  a  special  Judge,  either  by 
agreement  or  election,  in  case  ot  the  dis- 
quallflcation  of  the  Judge  of  the  court, 
was  Intended  to  provide  for  the  trial  of 
cases  in  the  forum  in  which  the  law  intend- 
ed they  should  be  tried,  and  by  this  means 
avoid  the  delay,  inconvenience,  and  ex- 
pense which  would  necessarily  be  incurred 
in  a  trial  In  a  place  remote  from  the  homes 
of  lllIgantB,  witnesses,  and  counsel.  Be- 
fore the  amendment  of  section  2262,  these 
statutes  were  brought  before  this  court 
for  construction,  particularly  as  to  wheth- 
er the  regular  Jndge  ot  the  court  bad  the 
discretion  to  order  a  chang:e  of  venue, 
without  first  giving  an  opportunity  to 
the  parties  and  attorneys  to  agree  opou 
or  elect  a  special  Jndge.  This  question 
was  very  carefully  considered  in  the  case 
of  Barnes  v.  McMullins,  78  Mo.  267.  It 
was  there  held  that,  when  the  disqoalifl- 
catlon  of  the  judge  was  shown  tu  exist,  he 
Could  either  at  once  order  a. change  of 
venue,  or  wait  a  reasonable  length  of 
time,  for  the  parties  or  the  members  of  the 
bar  to  elect  a  special  Jndge.  After  that 
decision,  and  while  the  original  law  con- 
tinued in  force,  the  discretion  of  the  Judge 
in  this  matter  was  never  questioned,  and 
the  uniform  practice  ot  the  Judges  on  the 
circuits  was  to  order  a  change  ot  venue, 
in  such  cases,  if,  in  their  Judgment,  the  fair 
and  proper  administration  of  Justice  re- 
quired it.  The  law,  with  the  construction 
thus  placed  upon  it,  went  before  the  revis- 
ing session  of  the  legislature  in  1S89,  and 
section  2262  was  enacted,  lielng  the  same 
as  the  previous  law,  with  this  significant 
proviso:  "Provided,  that  where  the  ap- 
plication for  a  change  of  venue  is  founded 
on  the  interest,  prejudice,  or  other  objec- 
tion to  the  Judge,  a  change  ot  venue  shall 
not  be  awarded  to  another  county  with- 
out a  reasonable  opportunity  having  first 
been  allowed  the  parties  to  agree  upon  a 
special  Judge,  or  for  the  election  of  a  spe- 
cial judge,  as  provided  bylaw."  Thismost 
emphatic  provision  was  placed,  not  only 
in  the  statute,  but  as  a  proviso  to  the 
very  section  under  which  the  right  to  ex- 
ercise the  discretion  was  found,  aud  must 
have  been  designed  to  accomplish  a  mate- 
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rial  and  radical  change  In  tbe  practice  ct 
urderinscbungea  ot  venue.  It  most  bave 
been  tbougbt  tbat  tbe  discretion  whicb 
bad.  nnder  tl^e  old  law,  been  exercised  by 
thecoarta,  was  an  abuse  ol  power, and  an 
evil  whlcb  required  complete  eradication. 
We  are  able  to  place  no  otber  conatrno 
tion  upon  it.  Its  terms  leave  no  doubtful 
meaning.  The  conclnBlveneas  ol  tbe  argn- 
menta  made  by  connsel  for  relator agalnfit 
the  wittdom  of  tbe  law  in  depriving  a  cir- 
cuit iadge  of  tbe  rigb  t  to  use  a  reasonable 
discretion  in  such  matters,  and  tbe  eviiu 
tbat  may  result  tbererrom,  in  tbe  ot>strnc- 
tion  ol  ]ndiclal  pntceedings,  in  delays  In 
thte  administration  of  justice,  in  securing 
interested  or  preindiced  Judges,  and  in 
many  other  ways,  may  be  conceded.  It 
mast  be  Kept  in  mind,  however,  that  tbe 
leglslatnre  Is  the  law-making  department 
of  our  state  government,  and  that  courts 
ha\'e  no  right  to  question  the  wisdom  of 
its  actions  so  long  as  it  keeps  within  the 
boonds  of  the  constitution,  "or  to  enlarge 
ur  reHtrict  the  legislative  meaning  to  har- 
monise with  any  views  of  onr  own  con- 
cerning its  wisdom  or  expediency. "  Hen- 
ry &  Coatsworth  Co.  v.  Evans,  97  Mo.  52, 
10  8.  W.  Bep.  868.  This  proviso  is  too 
plain  to  admitotconetmctlon,  and  wheth- 
er wise  or  unwise  is  not  for  us  to  say. 

Whilr>  it  was  held  under  the  law,  before 
amendment,  tbat  tbe  court.  In  case  the 
disqnaliflcition  of  the  Judge  existed,  or 
was  shown  in  the  manner  provided,  could 
make  no  order  lor  un  election  of  a  special 
Judge,  bat  that  his  lanctions,  as  to  that 
rase,  ceased  at  once,  (Lacy  v.  Bamett.  76 
Mo.  489:  Barnes  v.  McMulllns,  78  Mo.  267.) 
we  think  the  requirement  of  tbe  present 
law  to  give  "reasuoable  opportunity" 
implies  the  doty  of  the  court  to  order  tbe 
holding  of  an  election.  It  is  better,  also, 
tbat  the  record  In  the  case  be  kept  com- 
plete. After  the  order  has  been  made,  the 
clerk  sbnnld  bold  the  election,  as  provided 
by  section  3324,  and  following  sections. 
The  law  places  the  entire  control  and 
managrement  of  tbe  Section  in  the  charge 
of  tbe  clerk.     Lacy  v.  Barnett,  75  Mo.  470. 

It  maybe  proper  here  alHoto  remark, 
tbongh  probably  unnecessary  in  this  case, 
that  tbe  statute  was  never  Intended  to 
abiillsh  altogether  the  right  of  a  party  to 
a  change  of  venue,  nor  to  deprive  the 
eoort  <if  the  power  to  make  the  order,  but 
■ach  right-,  or  power  is  made  contingent 
npon  a  failuretoagree  upon  or  elect  a  spe- 
cial Jndge.  This  is  apparent  from  the  fact 
tbat  tbe  otber  sections  of  the  article  pro- 
viding for  changes  of  venae  are  retained. 
We  are.  then,  of  tbe  opinion  that  if  for 
want  of  the  requisite  number  of  lawyers. 
or  for  any  other  caose,  an  election  cannot 
be  held,  or  a  special  Judge,  who  will  act, 
elected,  tbe  clerk  sbonld  report  tbat  fact 
to  the  Judge,  who  should  then  order  a 
change  of  venue.  The  constitutionality 
of  the  law  has  been  so  often  affirmed  that 
we  do  not  deem  it  accessary  to  reconsider 
*hat  question.  Barnes  v.  McMulllns,  78 
Mo.  268,  and  cases  cited.  We  think  tbe 
itetter  practice  wonld  have  been  to  have 
ordracd  tbe  rase  remanded  to  the  circuit 
eonrt  of  Scotland  county,  instead  of  strlk- 
tog  tbe  case  from  tbe  docket  Peremptoiy 
writ  denied.    AU  concur. 


Smith  et  aL  ▼.  Jobnbov  et  al. 

(Supreme  Cowi  of  Misiowri,  Dtolrton  No.  ti 
Deo.  83, 1801.) 

APPB^I.  —  MlTTERS  NOT  APFABBNT  OR  RkCOBI>— 

Adtbsse  Possbsbioh  —  Tax-Dbbo  as  Oolob  of 

TlTLB. 

1.  Under  rules  of  court  reqairiug  the  appel- 
lant to  let  forth  in  hii  printed  abstract  "so 
BiQch  of  the  record  as  is  necessary  to  a  full  and 
complete  nnderstandiuer  of  all  the  questions  pte- 
seated"  to  the  supreme  court,  where  an  appel- 
lant assigns  error  In  refusing  to  give  and  in  giv- 
ing instructions,  but  does  not  set  forth  such  in- 
structions in  his  abstract,  it  must  be  presumed' 
that  the  aotioo  of  the  court  in  that  respect  is  not 
relied  upon  aa  error,  and  also  that  all  proper  dec- 
larations of  law  were  given. 

3.  Possession  under  a  tax-deed  is  possession 
under  color  of  title,  sulBolent  to  support  a  plea  of 
adverse  possession  of  lands  beyond  the  statutory 
period  within  which  an  action  must  be  brought  to. 
recover  the  same. 

Appeal  from  circuit  court,  Greene  conn' 
ty;  W.  D.  Hubbard,  Judge. 

Action  of  ejectment  by  O.  B.  Smith  and 
another  against  William  H.  Johnson  and 
another.  Judgment  for  defendants. 
Plaintiffs  appeal.    Affirmed. 

W.  C.  dtB.B.Priee,  for  appellants.  Cbaa, 
W.  Thrasher,  for  respondents. 

Macfabi^anb,  J.  This  Is  an  action  of 
ejectment,  commenced  in  1888,  to  recover 
tbe  north  one-half  of  lot  24,  in  block  6,  lu 
the  town  of  Springfield.  The  Judgment 
was  for  defendants,  and  plaintiffs  ap- 
pealed. Plaintiffs  showed  prima  fade  a 
legal  title  to  the  lot,  and  defendants  uuder-^ 
took  to  support  ttaeirrlght  thereto  by  evi- 
dence of  previous  adverse  possession  tor.- 

10  years. 

1.  The  rules  for  the  government  of  the' 
practice  in  the  supreme  court  require  the- 
appellant  or  plaintiff  in  error  to  set  forth 
in  his  printed  abstract  "so  much  of  tbe 
record  as  is  neeessary  to  a  full  and  com- 
plete understanding  of  all  tbe  qnestlons 
presented  to  this  court  for  its  decision. " 
Plaintiffs  assign  as  error  tbe  refusal  of  the 
court  to  give  instructions  asked  by  them. 
and  Its  action  in  giving  instructiona  asked 
by  defendants.  Tbe  instructions  are  not 
set  forth  in  their  abstract,  and  these  al- 
leged errors  cannot  beconsidered.  In  such' 
case  It  must  be  presumed  that  tbe  action 
of  tbe  court  in  this  regard  is  not  relied  up- 
on as  grounds  for  reversal  of  tbe  Judg- 
ment. The  inatrnctions  not  being  before 
us,  and  the  action  of  the  court  in  giving 
and  refusing  them  not  being  relied  upon 
as  error,  we  must  presume  also  tliat  tbe 
circuit  court  ruled  correctly,  and  that  all 
proper  and  necessary  declarations  of  law 
were  given.  Long  v.  Long,  96  Mo.  180.  8- 
S.  W.  Kep.  766;  Jayne  v.  Wine,  98  Mo.  404. 

11  S.  W.  Rep.  900;  Craig  T.Scndder.  98  Mo. 
664,  12  8.  W.  Rep.  841. 

2.  Tbe  only  question,  then,  for  car  far- 
ther conslderation'is  whether  the  evidence- 
tended  to  prove  tbat  defendants,  and 
those  under  whom  they  claim,  had  ac- 
quired the  right  to  hold  the  property  by 
virtue  of  a  sufilcient  previous  adverse  pos- 
session. This  question  makes  necessary 
a  brief  review  of  tbe  evidence.  No  title 
was  shown  from  the  government.  Qreene 
county  seems  to  have  been  accepted  as 
the  common  source  of  title.    Ou  the  same 
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day,— November  1, 1837,— Daniel  B.  Miller, 
aB  commlBBloner  of  Greene  connty,  made 
and  delivered  twodeed8tol<)t24,bloclc  6, of 
the  town  of  Spriiigtleld,— one  to  W.  R. 
Smith,  the  ancestor  of  plaintiffs,  under 
whom  tbey  claim  by  Inheritance.  Tbla 
deed  was  recorded  in  18S8.  The  other  was 
made  to  William  Patton,  wbich  Traa  not 
recorded  until  1840.  Defendants  claim  pa- 
per  title  under  this  deed.  It  will  be  seen 
that  ('he  deed  under  which  plaintiffs  claim, 
baring  been  flnst  recorded,  carried  the 
title.  Defendant  then  read  a  doed  dated 
September  10, 1X40,  from  William  Patton 
to  Jacob  Painter,  purporting  to  convey 
to  him  the  S.  H  uf  lot  24,  and  offered  evi- 
dence that  Painter  was,  under  that  deed, 
f>at  in  poBsesBlon  of  the  8.  )j  of  N.  Jj  of  the 
ot.  He  built  a  blacksmitn  shop  on  this 
part  of  the  lot  In  1840  or  '41,  which  he 
used,  claiming  the  land,  until  September, 
1858,  when  beeold  and  conveyed  tooneBut- 
terfleld  under  the  earae  erroneous  descrip- 
tion of  the  S.  %  of  the  lot  Instpad  of  the  S. 
%  of  the  N.  K  thereof.  William  Patton 
conveyed  the  N.  %  of  the  N.  ji  of  the  lot  to 
William  O.  Oeorge  by  deed  dated  March 
2, 1889,  which  was  followed  by  a  regular 
chain  of  conveyances  tu  Bald  Butterfleld, 
by  deed  also  dated  in  September,  1858. 
In  about  1S64  one  of  the  grantors  of  But- 
terfleld builtn  stable  on  the  N.Jj  of  tbeN.^ 
of  the  lot.  When  Butterfleld  obtained  pos- 
session of  the  whole  of  the  N.  }i  of  lot  24 
tie  enlarged  the  stable  previously  built  on 
the  north  part,  covering  also  a  part  of  the 
S.  %  of  the  N.  }i  ot  the  lot.  This  stable 
was  used  by  the  Overland  Mail  Company, 
with  which  Butterfleld  was  connected, 
until  1861  or  1802.  After  that  It  was  used 
under  leases  from  nr  by  permission  of  But- 
terfleld and  the  said  company,  until  1867, 
when  It  was  burned.  Defendants  claim 
under  a  regular  chain  ot  title  from  But- 
terfleld. The  whole  of  the  lot  was  sold 
for  taxes  in  1868,  and  In  1874  the  pur- 
chasers conveyed  to  one  of  defendants' 
grantors  the  whole  lot.  The  entire  lot 
sued  for  was  leased  by  defendants  and 
their  grantors  in  1875,  and  was  used  con- 
tinuously to  1886  for  storing  therein  farm 
machinery  and  sewer-pifie.  In  this  use 
the  whole  lot  was  occupied.  The  front 
was  fenced  with  wire,  and  a  platform 
built,  upon  which  to  store  machinery.  In 
1886  the  buildings  for  business  houses, 
which  are  now  In  use,  were  erected.  Cp- 
on  this  state  of  facts  the  court,  sitting  as 
a  Jury,  found  for  defendants. 

The  contention  on  the  part  of  the  plain- 
tiffs seems  to  be  that,  as  neither  Painter 
nor  his  grantee, Butterfleld,  held  their  pos- 
session under  color  of  paper  title,  their  ad- 
verse possession  was  limited  to  the  land 
actually  occupied  by  their  improvements, 
and,  as  it  was  not  shown  what  part  of 
the  S.  %  of  the  N.  %  of  the  lot  the  buildings 
occupied,  no  adverse  possession  of  tbat 
part  of  tbe  lot  previous  to  the  burning  of 
the  stable  in  1867  was  shown.  We  do  not 
deem  It  necessary  in  this  case  to  determine 
what  is  required  to  constitute  such  color 
of  title  to  a  whole  tract  of  land  as  will 
extend  the  actual  possession  of  a  part 
thereof  so  as  to  make  it  cover  and  Include 
the  whole,  or  whether  possession  In  good 
faith  ot  a  part  of  a  tract,  under  a  deed  er- 


roneously describing  the  property,  would 
be  under  color  of  title.  The  tax-deed  make 
to  defendants'  grantors  in  1874  undoubted- 
ly did  constitute  color  of  title.  From  1875 
to  the  commencement  ot  this  suit  in  18S3. 
a  part.  If  not  the  whole,  of  the  lot  was  In 
the  actual, continuous, notorloui>,  and  vis- 
ible adverse  possesHlon  of  defendants,  and 
those  under  whom  they  claimed.  Wears 
ot  the  opinion  that  the  evidence  not  onl.v 
tended  to  prove,  but  conclusively  showed, 
that  defendants  were  rightfully  in  posses- 
sion of  tbe  property  by  virtue  ot  previous 
adverse  possession.  No  point  is  made  in 
the  abstract,  assignment  ot  errors,  or  brief 
tbat  plaintiffs  or  any  one  ot  them  were 
under  disabilities  which  prevented  or  sus- 
pended the  running  of  the  statute.  Find- 
ing no  error  in  the  record  as  submitted  to 
us,  the  Judgment  will  be  affirmed.  All 
concur. 


CiTT  OF  St.  Louis  t.  Bkookb  et  ox. 

(Supreme  Court  o/  Missouri,  DMsion  No.  1. 
Deo.  7, 1891.) 

ApfsaI/— RacoBD— HonoK  fob  New  Tsiu,  —  Bz- 

CSPTIOXS. 

1.  The  nile  that  to  eaable  the  ■apreme  oourt 
to  review  the  mlings  of  the  trial  coart.  made 
during  tbe  progress  of  a  oaaBO,  the  attention  of 
tbe  court  must  be  called  to  its  rulings  In  a  mo- 
tion for  a  now  trial,  does  not  apply  to  the  rul- 
ings of  a  trial  court  on  motions  made  after  filial 
ludgment,  as  to  set  aside  an  execution  sale. 
Bishop  V.  Ransom,  80  Mo.  417,  overruled. 

a.  In  order  to  review,  on  appeal,  a  ruling  up- 
on a  motion  made  after  final  Jnagment,  as  to  set 
aside  an  execution  sale,  an  exception  must  be 
taken  at  the  time  tbe  ruling  is  made,  notwith- 
standing a  motion  for  a  new  trial  is  not  neces- 
sary. 

Appeal  from  St.  Louis  circuit  court ;  L. 

B.  VALLIANT,  Judge. 

Action  by  the  City  ot  St.  Louis  against 
John  T.  Brooke  and  wife  to  enforce  a 
special  taz-blll.  Defendants  appeal  from 
an  order  denying  a  motion  to  set  aside  an 
order  confirming  the  sale  on  execution  to 
Lydia  C.  Brown  and  denying  a  rehearing. 
Affirmed. 

F.  A.  C.  McManus &ni  T.  P.BAsbawJor 
appellants.  P.  W.  Pro  rencAerv  and  F.  B. 
Bacon,  tor  respondent. 

Black,  J.  This  case  is  now  before  us  on 
the  appeal  ot  Lydia  C.  Brown  and  her 
husband  to  review  the  action  ot  the 
circuit  court  In  setting  aside  an  execution 
sale.  The  suit  was  instituted  by  the  city 
of  St.  Louis  against  John  T.  Brooks  to 
enforce  a  special  tax-bill  for  9^37.20  against 
a  lot  having  a  frontal  of  SI  feet,  owned 
by  Brooks.  There  was  no  personal  serv- 
ice of  process  upon  hini,  he  being  a  non- 
resident, but  he  was  duly  notified  by  news- 
paper publication.  Final  Judgment  by 
default  was  entered  In  April,  1888,  on 
which  a  special  execution  was  Issued, 
dated  the  14th  .lune  of  that  year,  returna- 
ble to  the  following  October  term.  The 
sheriff  sold  the  property  under  this  execu- 
tion on  the  7th  July,  1888.  and  Lydia  C. 
Brown  became  the  purchaser  at  the  sura 
ot  flOI.  At  the  October  term,  and  on  the 
first  day  thereof.  Brooks  appeared  and 
moved  to  set  aside  the  sale  tor  the  follow- 
ing reasons :  That  he  was  a  nonrfesldent. 
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and  bad  no  actual  notice  of  ttae  auit ;  tbat 
the  property,  which  was  sold  for  fiui,  woa 
reasonably  worth  $1,500;  and  becauao  the 
sberltf'H  advertlBemeot  of  the  Hale  waa 
irregular,  in  this:  tbat  he  thereby  stated 
be  woDld  sell  the  property  "by  virtue  and 
authority  of  a  special  ezecntlun  on  upeclal 
tax-bill,  issued  from  the  office  of  tbe  clerk 
of  tbe  circuit  court, "  etc.,  instead  of  say- 
ing be  would  sell  the  property  by  virtue  of 
a  special  execution  Issued  on  a  Judnment, 
etc.  Lydla  C.  Brown  and  her  husband 
were  duly  notified  of  the  filing;  of  the  mo- 
tion, and  appeared  and  resisted  the  same. 
Tbe  court  on  proof  of  the  matters  stated 
in  the  motion  made  an  order  on  tbe  12th 
November  that,  upon  the  payment  of  f  101 
and  costs  into  court  by  Brooks  within  10 
days,  for  tbe  use  of  Lydla  C.  Brown,  the 
<notlon  would  besustained.  Broolismade 
depoHit  of  tbe  money,  and  on  the  20th 
<if  the  same  month  the  court  sustained 
che  motion,  and  thereby  set  aside  the  sale. 
Ko  exceptions  were  taken  or  saved  to  ei- 
ther of  these  orders;  but  within  four  days 
Mrs.  Brown  and  her  husbanil  filed  a  mo- 
tion to  set  aside  the  orders,  and  for  a 
rehearing,  which  motion  was  overruled 
at  the  following  December  term.  The 
Browns  then  for  tbe  first  time  excented, 
anil  In  duo  time  perfected  this  appeal.  It 
Is  Insisted  on  behalf  of  Brooks  tbat  the 
rulings  of  tbe  circuit  court  In  setting  aside 
tbe  sale  are  not  before  this  court  ''>r  re- 
view, herause  no  exceptions  were  to  .  n  at 
tbe  time  the  rulings  were  made.  To  ena- 
ble this  court  to  review  the  decision  of  the 
trial  court  made  dnring  the  progress  of  a 
canse.  two  things  are  essential:  First. 
Exceptions  must  be  taken  at  tbe  time  tbe 
rollngs  are  made.  They  need  not  he  then 
written  out,  but  they  must  be  noted  at 
that  time.  Second.  The  attention  of  the 
court  must  be  again  called  to  them  In  a 
motion  for  a  new  trial.  These  familiar 
rnlea  were  applied  to  a « motion  to  set 
aside  an  execution  sale  In  tbe  case  of  Bish- 
op V.  Ransom,  39  Mo.  417  But  tbat  case 
Is  In  eonfilct  with  a  prior  case  not  there 
noticed,  and  is  in  conflict  with  several 
■nbneqnent  cases,  and  Is  to  be  regarded  as 
overruled.  For  all  the  purposes  of  a  re- 
view In  this  court,  tbe  rulings  of  the  trial 
court  on  motions  made  after  final  judg- 
ment stand  on  a  different  footing  from 
those  made  during  the  progress  of  tbe 
cause.  This  court  will  review  tbe  action 
of  tbe  lower  court  on  a  motion  to  quash 
an  execution,  to  pay  over  money  on  exe- 
eation,  to  set  aside  a  Judgment  for  irreg- 
nlarlty,  to  set  aside  an  execntion  sale, 
and  tbe  like,  though  there  Is  no  motion 
for  a  rehearing  or  new  trial.  A  motion 
for  new  trial  Is  unnecessary  in  such  cases. 
Brace  v.  Vogel,  8S  Mo.  101:  Meek  v.  Hew- 
itt,-IS  Mo.  337;  State  v.  Newkirk.  49  Mo. 
473;  Oaie  v.  Michle,  47  Mo.  826;  Snider  v. 
Murdock,  65  Mo.  522.  A  bill  of  exceptions 
may  be  taken  npon  the  ruling  upon  such 
motions,  bringing  upon  tbe  record  the 
action  of  the  court  and  tbe  facts  produced 
In  evidence  on  the  bearing  of  the  motion. 
The  fact,  however,  that  a  motion  for  new 
trial  is  nnnecessary,  does  not  diiipense 
with  the  necessity  of  taking  the  exception 
at  the  proper  time.  Tbe  exception  must 
J*  taken    at    tbe  time  tbe   riiJUng   com- 


plained of  is  made,  tbe  same  as  in  other 
cases.  This  Is  the  settled  practice,  and 
ought  not  to  be  disturbed.  It  follows 
that  the  point  made  in  behalf  of  Brooks  la 
well  taken  Tbe  circuit  court  has  com- 
plete control  over  Its  own  process,  and 
may,  on  motion  filed  at  or  before  tbe  re- 
turn-term of  an  execution,  set  aside  a  sale 
made  thereunder.  McKee  v.  Logan,  82 
Mo.  634;  Wine  Co.  v.  Scholer,  86  Mo.  496. 
The  circuit  court,  therefore,  had  the  pow- 
er and  Jurisdiction  to  set  aside  the  sale  in 
question,  and,  as  no  timely  exception  was 
taken  to  the  order  setting  aside  tbe  sale, 
tbe  Judgment  must  be  and  is  affirmed. 
AU  concur. 


Knippeb  v.  Blumbnthal. 

(Supreme  Court  of  SlisMmurl,  Division  No.  9. 
Ueo.  33,1891.) 

Tbovxb  and  Coitvbrsion— Dbkaxd  —  Fraoros. 

1.  Where  an  Indorser  of  promissory  notes,  to 
whom  they  are  loaned  b;  the  holder  to  be  oaed 
as  collateral  aecnrity,  sells  them  and  converts 
the  pioceeds  to  his  own  use,  no  demand  by  the 
holder  for  their  return  Is  necessary  before  bring- 
iag  an  action  for  their  conversion. 

2.  The  technloal  rules  of  pleading  formerly 
applicable  to  the  oommon-Iaw  action  of  trover 
cannot  be  applied,  under  tbe  Revised  Statutes, 
to  defeat  an  action  for  oonverslon  )n  which 
plaintiff  states  taots  which,  if  true,  entitle  him  to 
the  relief  asked. 

Appeal  from  St.  Lonis  circuit  court; 
Jamks  E.  Withrow.  Judge. 

Action  by  Elenora  Knlpper  against 
Augustus  A.  Bluraenthal,  as  administra- 
tor of  Josephine  Famsworth,  deceased, 
for  tbe  conversion  by  defendant's  intes- 
tate of  certiiin  promissory  notes.  Judg- 
ment tor  plaintiff.  Defendant  appeals. 
Affirmed. 

Frank,  Dawson  A  Oarvio  and  Chas.  W. 
Bates,  for  appellant.  W.  Si.  Kiaaey,  for 
respondent. 

Thomas,  J.  This  action  Is  for  tbe  recov- 
ery of  the  sum  of  f 2,876.80.  Plaintiff  af- 
leg:ed  that  Amodee  Berthold  executed 
and  delivered  to  defendant's  intestate  two 
promissory  notes,  dated  March-  6,  U^, 
payable  two  years  after  date,  with  inter- 
est at  the  rate  of  8  per  cent,  per  annnm, 
one  for  $1,400,  the  other  for  $1,008,  and 
tbat  these  notes  were  In  Jaly,  1m83,  in- 
dorsed by  said  Intestate,  and  delivered  to 
plaintiff  for  value.  Tbe  petition  then  pro- 
ceeded as  follows:  "Plaintiff  still  further 
states  that  In  said  month  of  Ju1.y,  188S, 
tbe  said  Josephine  Farnsworth  requested 
plaintiff  to  loan  her  said  notes,  for  the 
purpose  of  using  them  as  collateral  se- 
curity for  the  benefit  of  said  Farnsworth, 
and  that  In  pursuance  of  said  request,  and 
upon  the  promise  of  said  Farnsworth  to 
return  them,  the  plaintiff  did  deliver  said 
notes  to  her  for  such  purpose.  That  after- 
wards said  Josephine  Farnsworth  sold 
said  notes,  received  the  proceeds  thereof, 
and  converted  the  same  to  her  own  use. 
Tbat  said  notes  were  paid  in  full  by  tbe 
maker  thereof  at  their  maturity,  and  that 
said  Farnsworth  always  neglected  and 
refused  to  either  return  said  notes  to 
plaintiff  or  account  to  her  for  their  value, 
but,  on  the  contrary,  wrongfally  kept 
and  appropriated  them  to  her  own  use, 
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■H  Qfon-Raid.  by  reason  whereof,  tba 
amount  of  said  notefi  was  wholly  lost  to 
plaintin,  to  her  damage  In  the  sum  of  two 
tbouaand  eight  hundred  and  seventy-aix 
dollars  and  eighty  cents.  Wherefore  she 
prays  Judgment  against  the  defendant,  as 
adminlHtrator  of  the  estate  of  said  Jose- 
phine Farneworth,  for  the  sura  of 
|2,876.R0  and  costs  of  this  suit. "  The  an- 
swer was  a  gen«;ral  denial,  and  an  aflSrma- 
tlve  plea  based  on  the  theory  that  the 
notes  described  In  the  petition  were  never 
the  absolute  property  of  plaintiff,  and,  if 
ever  in  her  possession,  it  was  as  collaternl 
security  only  tor  the  payment  of  a  claim 
for  monpy  and  goods  loaned  and  ad- 
vanced Josephine  Famsworth,  which 
claim  was  preoeuted  by  plaintiff  against 
the  estate  in  the  probate  court  for  $903.38, 
and  allowed  by  that  court  for  $882.98,  and 
judgment  rendered  thereon  March  24, 1887, 
80  percent,  of  which  bad  been  paid,  and 
the  balance  of  which  would  be  paid  as 
fast  as  the  assets  of  the  estate  could  be 
collected.  The  reply  to  the  new  matter  In 
this  answer  was  a  general  denial.  The 
court  Instructed  the  Jury  as  roUows:  "The 
iury  are  Instructed,  as  a  matter  of  law, 
that, If  they  believe  from  the  evidence  that 
the  notes  in  question  belonged  to  the 
plaintiff  in  July,  18^3,  and  that  they  were 
loaned  to  the  deceased.  Josephine  Farns- 
wortb,  to  be  temporarily  used  by  her  as 
collateral  security  for  money  borrowed  or 
to  be  borrowed  by  the  deceased,  and  that 
when  said  purpose  was  accompllRbed  said 
notes  were  to  be  returned  to  plaintiff; 
and  If  yon  further  believe  from  the  evi. 
dence  that  the  deceased,  Josephine  Farns- 
worth,  collected,  sold,  or  otherwise  dis- 
posed  of  said  notes  for  her  own  use  and 
benefit,  and  so  as  to  deprive  plnintlH  of 
said  notes  without  her  consent,— this,  if 
proved  to  your  sattsractton  by  the  evi- 
dence in  this  case,  will  amount  to  wrong- 
ful conversion  of  said  notes  by  the  de- 
ceased, and  no  demand  for  the  possession 
thereof  need  be  made  b.v  plaintiff  before 
commencing  suit  to  recover  the  value  ot 
said  notes. "  The  Jury  found  the  issues  for 
the  plaintiff,  and  Judgmeut  was  accord- 
ingly entered,  and  the  case  is  here  on  de- 
fendant's appeal. 

The  de'endant  in  bis  brief  says :  "Inas- 
much as  one  defense,  relied  on  both  in  the 
court  below  and  here,  namely,  a  total 
failure  ot  proof  of  the  cause  ot  action  sued 
on,  appears  to  us  amply  sufficient  to  en- 
title defenaant  to  a  reversal,  lor  sake  ot 
brevity  we  will  concede,  tor  the  purpose 
of  this  appeal  only,  that  the  defendant 
failed  to  prove  his  affirmative  defense, 
and  that  plaintiff,  Just  prior  to  giving  up 
the  notes  to  Mrs.  Farnsworth,  (In  July, 
1883,)  was  the  real  owner  of  the  notes." 
In  addition  to  the  facts  above  conceded, 
the  evidence  tends  to  show  that  the  in- 
testate did  receive  the  notes  at  the  time, 
on  the  conditions,  and  for  the  purposes  set 
out  In  the  petition,  and  that  she  collected 
the  amounts  specified  therein  from  the 
maker,  and  converted  the  proceeds  to  ber 
own  use. 

1.  The  first  contention  is  that  "when 
the  petition  admits  defendant's  possession 
ot  property,  alleged  to  have  been  convert- 
••d,  to  have  been  originally  rigbtful,  a  de. 


mand  and  refusal  is  necessary  to  trans- 
form a  mere  detention  into  a  conversion." 
This  is  not  the  law.  Where  a  party  be> 
comes  legally  possessed  of  goods,  and  act- 
ually converts  them  to  bis  use,  no  de- 
mand Is  necessary  before  bringing  suit. 
Himes  y.  McKinney,  8  Mo.  882;  Rosa  v. 
Clark,  27  Mo.  649;  Battel  v.  Crawford,  69 
Mo.  sns.  Here  the  plaintiff  alleges,  and 
the  evidence  shows,  a  conversion  by  de- 
fendant's intestate  of  the  proceeds  ot  tbe 
notes. 

2.  A  lengthy  argument  Is  made  that  this 
is  an  action  of  trover,  and  it  is  sought  to 
apply  to  it  the  old  technical  rules  of  prac- 
tice In  regard  to  that  form  ot  action.  In 
our  state  we  have  but  one  form  of  action, 
and  the  plaintiff  is  simply  required  to 
make  a  concise  statement  ot  the  tacts  up- 
on which  he  seeks  to  recover.  The  plain- 
tiff in  the  case  at  bar  stated  facts  which. 
If  true,  entitled  ber  to  the  relief  she 
asked.  Upon  proper  instructions,  tbe  Jury 
found  tbe  facts  thus  alleged  to  be  true, 
and  we  therefore  tbink  the  Judgment 
ought  to  be  affirmed,  wbicb  Is  accordingly 
done.      All  concur. 


Dbal  v.  Mississippi  County. 

(Supreme  Court  of  3fiM0urt,  DimMan,  Ho.  i. 
Deo.  82, 1891. ) 

CONBTITCnOMAL  LaW— POWBS  OF  TAXATION— OP- 
BBATIOM  or  C0N8TITDTI0N  UPON  FbSVIOUS  BtaT- 
DTB». 

1.  Rev.  St.  (  0097,  providing  that  persons 
planting  prairie  land  with  forest  trees,  and  culti- 
vating the  same  for  three  years,  shall  reoeive  a 
Donnty  for  16  year*  thereafter  from  the  oonnty, 
coofliota  with  Const,  art.  4,  (  47,  providing  thai 
the  ^{eneral  assembly  shall  have  no  power  to  on- 
thonze  any  county  to  grant  public  money  to  any 
individual,  etc.,  and  with  article  10,  i  8,  declar- 
ing that  taxes  may  be  levied  and  oolleuted  for 
public  purposes  only,  and  is  void. 

a.  The  statute,  althouRh  enacted  in  167D. 
(Acts  ISTO,  p.  69, )  fvas  abrogated  by  section  1  of 
the  schednle  to  the  constitution  of  1875,  deelar- 
iuR  that  the  provisions  of  all  laws  inconsistent 
with  the  constitution  should  cease  on  its  adop- 
tion. 

Appeal  from  circuit  court,  Madison 
county;  James  D.  Fox,  Judge. 

Action  by  Henry  J.  Deal  against  Mis- 
sissippi county  to  recover  a  bounty  tor 
planting  forest  trees.  Judgment  tor  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

J.  J.  Russell  and  Go.  S.  Elliott,  Pros. 
Atty.,  for  appellant.  E.  J.  heal,  for  i»- 
spondent. 

Thomas,  J.  This  cause  originated  In 
the  county  court  ot  Mississippi  county. 
Mo.,  February,  1888,  by  appellant  filing 
demand  for  f  404,  as  a  third  annual  bounty 
for  planting  202acre8  of  forest  trees,  where- 
in appellant  states.  In  substance,  that, 
in  order  to  avail  himself  of  the  benefits  ut 
chapter  107,  Rev.  St.  1879,  entitled  "Ot 
Forest  Trees,"  about  tbe  montb  ot  Feb- 
ruary, 1882,  and  within  10  years  after 
the  passage  of  an  act  of  the  legislature  en- 
titled "An  act  to  amend  an  act  entitled 
'An  act  to  encourage  the  growth  of  forest 
trees,'"  approved  February  4,  1875,  be 
planted,  end  has  ever  since  successfully 
grown  and  cultivated,  "forest  trees,"  vis.; 
•^atulpa  trees,  in  groves,  on  202  acrw  of 
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prairie  land  owned  by  blm  In  MicnisBippt 
connty.  Mo.  The  evidence  tended  to 
Bhuw  that  plaintiff  aet  uut  in  1882,  202 
acreH  of  prairie  land  belonging  to  bim  In 
catalpa  trees,  and  that  be  bad  fully  com- 
plied wilb  the  proTlslonB  of  the  above- 
mentiurxd  act,  which  iB  aa  folluwB:  "Sec. 
6(iS>7.  Every  person  planting  one  acre  or 
morf  of  prairie  land  within  ten  years  after 
the  pamjage  of  this  act  with  any  kind  of 
torent  trees  except  black  locuat,  and  snc- 
ceeafnlly  growing  and  cnltivatlng  the 
■ante  for  three  years,  ond  every  person 
plantlnif.  protecting,  and  cnltiTating  for 
three  years  one-quarter  of  a  mile  or  more 
uf  forest  trees  upon  bis  own  land,  to  be 
set  not  more  than  one  rod  apart,  shall  be 
entitled  to  receive  for  fifteen  years,  com- 
mencing three  years  after  said  grove  or 
line  has  been  planted,  an  annual  bounty 
of  two  dollars  per  acre  for  each  acre  so 
planted,  and  two  dollars  tor  each  quarter 
of  mile  so  planted,  to  be  paid  by  the  coun- 
ty. Said  bounty  Hhall  not  be  paid  any 
longer  than  said  grove  or  line  of  treeu  1b 
kept  alive,  and  in  a  growing  condition. 
Bee.  6698.  Any  person  wishing  to  avail 
himself  of  the  pro vlslonB  uf  the  preceding 
section  Bball,  within  three  years  after 
planting  said  grove  or  line  of  trees  file 
with  the  clerk  of  the  county  court  a  cor- 
rect plat  of  said  grove  or  line  of  trees, 
showing  on  what  section  naid  grove  or 
Hoe  of  trees  Is  situated,  attested  by  his 
own  oath  and  the  affidavit  of  at  l'')i»ttwo 
hoDseholdPrs  of  the  vicinity,  setting  forth 
all  the  facts  in  rehitlon  to  the  growth  and 
cnltlvatlon  of  said  grove  or  line  of  trees. 
Sec.  5699.  The  county  clerk  shall  present 
said  plat  and  affidavit  before  the  county 
coart,  and  if  the  court  find  from  all  the 
facts  derived  from  the  plat,  afiidavits, 
and  other  sources  that  section  Ave  thou- 
sand six  hundred  and  ninety  .seven  has 
been  folly  compiled  with,  they  shall  issue 
a  warrant  on  the  county  treasurer  for 
the  amount  found  due.  Sec.  5700.  Such 
eertiflrate  shall  be  received  and  taken  by 
the  collector  of  revenue  of  the  county  in 
which  the  same  was  given,  for  county 
taxes,  and  such  collector  shall  be  allo'^ed 
credit  to  the  amount  of  such  certificate 
on  behal'of  the  county."  The  evidence 
tended  to  show  further  that  the  county 
court  of  Mississippi  county  paid  plaintiff 
two  installments  under  this  act,  of  f4U4 
each.  In  1885  and  1886;  but  vvhen  be  pre- 
sented the  demand  involved  in  this  suit  in 
1887.  that  coturt  refnsed  to  aadlt  and  pay 
It,  and  hence  this  appeal. 

The  defendant  county  contends  that  the 
statute  under  which  plaintltf  claims  this 
tKiunty  Is  In  direct  conflict  with  seetlon  47, 
art.  4.  of  tlie  constitution  of  this  state, 
which  is  as  follows:  "The  general  assem- 
bly shall  have  no  power  to  authorise  any 
county,  city,  town,  or  township,  or  other 
political  corporation  or  snbdi vision  of 
the  state,  now  existing,  or  that  may  be 
hereafter  established,  to  lend  Its  credit  or 
to  grant  public  money  or  thing  of  value 
in  aid  of  orto  any  individual,  association, 
or  corporation  wbataoever,  or  to  become 
a  stockholder  In  such  corporation,  asso- 
elation.  or  company."  Every  statute  will 
be  presumed  to  be  constitutional  till  the 
contrary  plainly  appears,  and  it  is  only 


when  it  manifestly  inlMnges  some  provis- 
ion of  the  constitution  that  it  can  be  de- 
clared void.  State  v.  Bnrgdoerfer,  17  8. 
W.  Rep.  646,  (ducided  at  the  present  term,) 
and  cases  cited.  But  the  statute  In  ques- 
tion so  clearly  and  manifestly  Infringes 
the  constitutional  provision  quoted 
above  that  we  have  no  hesitancy  in  de- 
claring it  void.  It  seems  to  be  too  plain 
for  argument.  It  is  self-evident.  This 
statute, it  istme,  was  first  enacted  in  1870, 
snd  was  therefore  In  force  at  the  time  of 
tbe  adoption  of  the  present  constitution 
in  1875;  but  by  section  1  of  the  schedule  to 
the  constitution  it  is  declared  that  "the 
provisions  of  all  lows  which  are  inconsist- 
ent with  tbls  constitution  shall  cease 
upon  its  adoption." 

2.  This  statute  is  in  conflict  also  with 
section  S,  art.  10,  of  the  constitution,  which 
declares  "  that  taxes  may  be  levied  and 
collected  for  public  purposes  only."  It  is 
nnt  always  easj'  to  determine  what  a 
public  purpose  Is,  but  here  no  difficulty 
arises.  The  laud  on  which  plaintiff  set 
out  the  catalpa  trees  belonged  to  blm, 
was  his  private  property,  and  there  Is 
nothing  in  the  statute  to  prevent  him 
from  collecting  the  bounty  from  the  coun- 
ty, and  then  cutting/^he  trees  down  snd 
selling  them  for  tais^rivate  gain;  and  to 
take  money  collected  b.v  taxation  from 
the  people  for  such  a  purpose  cannot  be  tol- 
erated for  a  moment  without  a  surrender 
of  all  property  to  tbe  pctwer  of  confisca- 
tion for  private  nses,-  That  an  enterprise 
may  indirectly  inupe  to  the  public  benefit 
IsiMit  (he  sole  criterion  by  which  to  deter- 
mine a-imMtP  ^putfKTse.  Every  Improve- 
ment and  every  business  enterprise  bene- 
fits the  public  to  some  extent.  "The  gen- 
eral benefit  to  tbe  community  resaltlng 
from  every  description  of  well-directed 
labor  is  of  the  same  character,  whatever 
may  be  the  branch  of  Industry  upon 
which  It  may  be  expended.  All  useful 
^laborers,  no  matter  what  tbe  field  of  la- 
bor, serve  the  state  by  increasing  the  ag- 
gregate of  its  products, — Its  wealth. 
*  *  *  All  government  is  based  upon 
equity  of  rights.  AH  hon<.>et  en?pl(>yment» 
are  honorable.  The  state  cannot  right- 
fully discriminate  among  occupations,  for 
a  discrimination  in  favor  of  one  branch  of 
Industry  Is  a  discrimination  as  to  all  other 
branches.  The  state  is  equally  to  protect 
all,  giving  no  undue  advantage  or  special 
or  exclusive  preference  to  any. "  Opinions 
of  Justices,  5R  Me.  590.  In  Association  v. 
Topeka,  20  Wall.  655,  the  city  of  Topeka, 
nnder  a  statute  of  Kansas,  had  Issued  its 
bonds  for  f  100,000  as  a  donation  to  the 
King  Wronght-Iron  Bridge  Manufacturing 
&  Iron-Works  Company,  to  aid  and  en* 
courage  that  company  In  establishing  and 
operating  bridge  shops  In  said  city.  Jus- 
tice MiLi.KR,  speaking  'for  the  supreme 
court  of  the  United  States,  in  reference  to 
tbe  power  of  the  state  to  authorise  the 
city  to  make  this  donation,  said:  "Of  all 
tbe  powers  conferred  upon  government 
that  of  taxation  is  the  most  liable  to 
abnse.  Given  a  purpose  or  object  tor 
which  taxation  may  be  lawfully  used, 
and  the  extent  of  Its  exercise  is  In  Its  very 
nature  unlimited.  It  Is  true,  the  express 
limitation   on   the  amount   of    the   tax 
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tu  be  levied  or  the  tbings  to  be  taxed  may 
be  Imposed  by  cunBtttutlun or  statute,  but 
Id  most  InstanceB  tor  which  taxe»  are  lev* 
led— as  the  support  of  goremment,  the 
prosecution  of  war,  the  national  defense— 
any  limitation  la  ansafe.  The  entire  ro- 
flonrces  of  the  people  should,  In  some  lu- 
fltances,  be  at  the  disposal  of  the  govern- 
ment. The  power  to  tax  is  therefore  the 
fitronxeat— the  most  pervading— of  all  the 
powers  of  tbegovernment,reachingdlrect- 
ly  or  indirectly  to  all  classes  of  the  people. 
It  was  said  by  Cliief  Justice  Makbhali., 
in  the  Cane  of  McCnllocb,  in  the  state  of 
Maryland,  (4  Wbeat.  810,)  that  the  pow- 
OT  to  tax  is  the  power  to  destroy.  •  •  • 
This  power  mn  aa  readily  be  employed 
against  one  cIuhs  of  individuals  and  in  fa- 
vor of  another,  so  as  to  ruin  the  one  claHs 
and  give  unlimited  wealth  and  prosperity 
to  the  other,  if  there  is  no  Implied  limita- 
tion of  the  nses  for  which  the  power  may 
be  exercised.  To  lay  with  one  hand  the 
power  of  the  government  on  the  property 
of  the  ciftzen,  and  with  the  other  bestow 
It  upon  favored  individuals  tu  aid  private 
enterprines  and  build  up  private  fortune* 
is  bone  the  less  a  robbery  because  it  is 
done  under  the  forms  of  the  law  and  is 
called  'taxation.'  This  is  not  legislation. 
Itlaa  decree  under leKlslatlveforras."  And 
this  donation  was  held  to  be  for  a  pur- 
pose not  public,  and  therefore  void.  Jus- 
tice DiCKERBON,  in  his  opinion.  58  Me.  690, 
characterised  taxation  for  private  enter- 
prises as  taxation  **  to  load  the  tables  of 
the  few  with  bounty,  that  the  many  may 
partakeof  tbecruoibsthat  fall tbei'efrom. " 
"Taxes  are  burdens  or  vhargea  imposed 
by  the  legislature  upon  persons  or  prop- 
erty to  raise  money  for  public  purposes." 
Cooley,  Const.  LIm.  479.    The  true  princi- 

?le  is  stated  by  the  Hupreme  court  ut 
'ennsylvania  In  the  case  of  Sharpless  v. 
Mayor,21  Pa.St.l68:  "TbeleislHlature  has 
no  constitutional  right  to  levy  a  tax,  or 
to  autboriseany  moDicipal  corporation  to< 
do  it,  in  order  to  raise  funds  for  private 
purposes.  No  such  authority  passed  to 
the  assembly  by  any  grant  of  legislative 
power.  This  would  not  be  legislative. 
Taxation  is  a  mode  of  raising  revenue  for 
public  purposeii.  When  it  is  prostituted 
to  objects  in  no  way  connected  with  the 
public  interest  or  welfare,  it  ceases  to  be 
taxation,  and  becomes  plunder.  Trans- 
ferring money  from  the  owners  of  it  into 
the  possession  of  those  having  no  title  to 
it,  though  it  be  done  under  the  name  and 
form  of  a  tax.  is  unconstitutional,  for  all 
the  reasons  which  forbid  the  legislature  to 
usurp  any  other  power  not  granted." 
The  principle  annonnced  by  these  authori- 
ties Is  not  founded  on  or  deduced  from 
poHltlve,  affirmative,  constltutioual  pru- 
viflions,  but  on  and  from  the  limitation  of 
the  taxing  power  itself.  Our  constitu- 
tion, therefore,  on  this  subject  is  simply 
declaratory  of  the  common  law,  and  of 
general  principles  well  recognised  and  al- 
moRt  of  universal  application.  The  legis- 
lature of  Missouri  had  no  power  to  au- 
thorize county  courts  to  raise  money  by 
taxation,  to  be  appropriated  to  the  plant- 
ing of  trees  upon  private  property  for  pri- 
vate gain,  no  right  to  the  trees  or  the  use 
or  control  of  the  trees  being  reserved  to 


the  public.    We  do  not  deem  It  necessary 
to  answer  the  other  questions   presented 
by  this  record.    The  Judgment  is  affirmed. 
All  concur. 


NiNRs  T.  St.  Louu,  I.  M.  &  S.  Rt.  Co. 

(Supreme  Court  of  Missouri,  DMsion  No.  2. 
Deo.  33, 1891.) 

Cabribbs  op  Goods — Connbotino  Lima — CoNsn- 
TCTiosrALiTT  Or  Statctb  Rboulatiso — Limita- 
tion OF  LlABtLITT. 

1.  Rev.  Bt.  1879,  {  698,  providing  that  when 
property  "is  received  by  a  common  carrior  to  tie 
transferred  from  ine  plaoe  to  another  within  or 
without  this  state,  or  when  a  railroad  or  other 
transportation  company  issues  receipts  or  bills 
of  ladiDg  in  this  state, "  It  shall  be  liable  for  any 
loss,  damage,  or  in]ai7  to  such  property,  caused 
by  its  negligence  or  the  negligence  of  any  otber 
common  carrier,  etc.,  to  which  such  property 
may  be  delivered,  or  over  trboso  line  such  {sop- 
erty  may  pass,  is  constitutional.  Dimmitt  v. 
Railway  Co.,  15  S.  W.  Rep.  761,  103  Ho.  488,  fol- 
lowed. 

2.  A  bill  of  lading  by  a  railway  company  of 
goods  to  l>e  transported  over  its  oivn  and  connect- 
ing lines  stipulated  that  damages  for  loss  or  in- 
jury sustained  in  transit  statould  l>e  recoverable 
against  the  particular  railway  company  liaving 
custody  of  such  goods  at  the  time  of  such  loss  or 
injury.  Held,  that  defendant  was  liabl«  for  loss 
or  damage  on  its  own  line  only.  Dimmitt  v. 
Railway  Co.,  15  8.  W.  Rep.  761,  108  Uo.  488,  fol- 
lowed. 

Appeal  from  circuit  court,  Mississippi 
county:  W.  N.  Randolph,  Special  Judge. 

Action  by  A.  B.  Nines  against  the  Ut. 
Louis,  Iron  Mountain  k  Southern  Rail- 
way Company.  Judgment  for  plaintiff. 
Defendant  appeals.  Reversed,  and  re- 
manded for  new  trial. 

B.  S.  Priest  and  M.  L.  Clanly,  for  appel- 
lant. Burrough,  Arnold  A  Boone,  for  re- 
spondent. 

Thomas,  J.  The  petition,  which  con- 
tains five  counts,  avers  that  iti  the  year 
1883  "the  St.  Loufs,  Iron  Mountain,  or,  in 
other  words,  the  Missonri  Pacific  and 
leased  and  operated  lines,"  had  a  contract 
with  the  Chlragci,  Burlington  &  Quincy, 
the  Keokuk  &  St.  Louis  Railway,  the  Chi- 
cago, Milwaukee  &  Si'.  Paul  Railway,  and 
the  Minneapolis  &  St.  Louis  Railway  for 
the  purpose  of  receiving,  within  the  terri- 
tory along  their  respective  routes,  freight, 
produce,  fruit,  etc.,  to  he  carried  over  their 
lines,  and  delivered  according  to  consign- 
ment, the  tariff  of  charges  f;)r  the  carriage 
thereof  being  distributed  and  received  by 
each  of  said  roads  in  proportion  to  the 
distance  each  road  should  carry  the  same. 
The  first  count  Is  for  an  alleged  excessive 
freight  charge  of  $29.88  on  a  car-load  of 
melons  shipped  from  Diehlstadt,  on  the 
line  of  defendant's  road,  to  Dubuque, 
Iowa,  on  the  Keokuk  &  St.  Louis  Rail- 
way. There  was  a  verdict  for  the  defend- 
ant on  the  second  count.  The  third  count 
Is  for  damage  to  a  car-load  of  melons 
shipped  from  Diehlstadt  to  La  Crosse, 
Wis.,  over  the  St.  Louis,  Iron  Mountain  & 
Southern  Railway  and  the  Chicago,  Bur* 
lington  &  Qulncy  Railway,  by  reason  of 
an  alleged  delay  In  the  arrival  of  the  car 
at  La  CroBse.  The  fourth  count  is  for  an 
alleged  freight  overcharge  on  the  car  of 
melons  mentioned  in  the  thirdcount.    The 
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flfth  and  last  coantiator  damagreB  arising;, 
it  is  alleged,  from  the  car  wbicli  was  load- 
ed with  melons  being  brolten  open  and 
robbed  while  in  transit.  The  amended 
answer  of  defendant,  atter  denying  the 
allegations  of  the  petition,  states  that  by 
the  terms  of  the  contract  of  shipment 
the  defendant  did  agree  and  ondertake  to 
ship  the  melons  to  the  city  of  St.  Lonia, 
Its  termlnas,  and  there  deliver  them  in 
good  condition  to  the  connecting  carriers ; 
that  such  contract  expressly  limited  its 
liability  to  sacb  loss  or  damage  as  might 
occnr  on  its  own  line.  While  the  evidence 
tends  to  Hhow  that  at  the  time  of  the 
arrival  of  the  cars  at  their  respective  des- 
tinatioiis  the  melons  had  been  damaged, 
it  farther  shows  that  the  ears  arrived  in 
St.  Lools,  the  terminus  of  defendant's  rail- 
road, and  were  transferred  to  theconnect- 
iog  carriers  in  dno  time,  and  that  what- 
ever damage  was  sustained  accrued  on 
the  connecting  lines.  The  plaintiff  recov. 
ered  Jodgment  for  $36.14  on  the  first 
count.  fl21  on  the  third,  $44.77  on  the 
'ourth,  and  $S93.2S  on  the  fifth,  making 
a  total  of  $595.16. 

The  defendant,  in  its  motion  for  new  tri- 
al, raised  the  question  of  the  constitution- 
ality of  section  .598,  Rev.  St.  1879,  which 
Is  as  follows:  "Whenever  any  property 
is  received  by  a  common  carrier  to  be 
transferred  from  one  place  to  another, 
within  ur  withunt  this  state,  or  when  a 
railroad  or  other  transportation  compa- 
ny issues  receipts  or  bills  of  ladlnir  in  this 
state,  the  common  carrier,  railroad,  or 
transportation  company  Issuing  such  bill 
of  lading  shall  be  liable  for  any  loss,  dam- 
age, or  injury  to  such  property,  caused 
by  its  negligence  or  the  negligence  of  any 
other  i.-onimon  carrier,  railroad,  or  trans- 
portation company  to  which  such  proper- 
ty may  be  delivered,  or  over  whose  line 
such  property  moy  pass;  and  the  com- 
mon Carrier,  railroad,  or  trnnsportatlnn 
company  issuing  any  such  receipt  or  blli 
of  lading  shall  be  entitled  to  recover,  in  a 
prtiper  action,  the  amount  of  any  loss, 
damage,  or  injury  it  may  be  required  to 
pay  to  the  owner  of  such  property  from 
the  common  carrier,  railroad,  or  trans- 
portation company  through  whose  neg- 
ligence the  loRs,  damage,  or  Injury  may 
b«  sustained:"  and  hence  an  appeal  was 
taken  to  this  court,  instead  of  the  8t. 
Louis  court  of  appeals.  This  question 
has  tieen  decided  by  this  court  adversely 
to  defendant  since  this  appeal  was  taken. 
Dimmitt  V.  Railway  Co.,  103  Mo.  433, 15  S. 
W.  Rep.  761.  We  adhere  to  the  result 
reached  In  the  Dimmitt  Case,  and  there- 
fore mie  the  constitutional  point  against 
the  defendant. 

2.  The  bili<i  of  lading  of  melons  shipped 
for  plaintifl,  among  others,  contained  the 
follontng  stipulation:  "It  is  further  es- 
pecially noderstood  that,  for  all  loss  or 
damage  occurring  in  the  transit  of  said 
packages,  the  legal  remedy  shall  be 
against  the  particular  carrier  only,  in 
whose  custody  the  said  packages  may 
actually  be  at  the  time  of  the  happening 
thereof;  it  being  understood  that  the  Mis- 
loutl  Paclfle  Railway  Company,  in  receiv- 
ing the  said  packages  to  be  forwarded  as 
•toresat<*,  assnuies  no  other  responsibility 


for  their  sat«  carriage  than  may  be  in- 
curred on  its  own  road."  The  court,  at 
the  instance  of  plaintiff,  instructed  the 
jury  as  follows:  "The  court  Instructs 
you  that  if  you  find  from  the  evidence 
that  the  defendant,  as  a  common  carrier, 
in  the  m(mtb8  ol  August  and  September, 
1883,  received  from  the  plaintiff  at  Diebl- 
Rtadt,  In  this  state,  the  produce  alleged  in 
the  petition,  to  be  trunsfeiTed  by  it  to  any 
point  without  this  state,  and  that  said 
prf>duce  became  lost  or  depreciated  in 
value  by  reason  of  the  negligence  or  care- 
lessness of  any  other  railroad  company 
to  whom  such  produce  was  delivered  by 
defendant,  then  you  sbonld  find  for  the 
plaintiff  in  such  sum  as  the  evidence  may 
show  him  to  be  entitled  to,  not  exceeding 
the  amount  demanded  in  the  petition,  to- 
gether with  6  per  cent,  interest  from  the 
date  of  filing  this  suit."  The  defendant 
asked  the  court  to  instruct  the  jury  that  it 
was  not  liable  for  any  loss  or  damage  oc- 
casioned by  any  delays  or  negligence  oc- 
curring npon  any  other  line  of  railroad 
than  defendant's,  which  the  court  refused 
to  do,  and  this  is  assigned  for  error.  This 
point,  we  think,  is  well  taken,  and  is  set- 
tled by  the  Dimmitt  Case,  supra.  The 
court  there  said:  "The  act  of  issuing  a 
receipt  or  bill,  of  lading  for  property  to 
be  transferred  to  a  place  beyond  the  ter- 
minus of  the  route  of  the  common  carrier 
is  evidence  of  a  contract  to  convey  such 
property  to  the  place  of  destination.  1'hls 
prima  facie  case  the  statute  makes  for  the 
plaintiff  on  the  facts  stated.  In  order  to 
defeat  it,  the  defendant  must  show  that, 
by  specific  agreement,  it  only  contracted 
to  carry  the  property  to  the  terminus  of 
its  own  line,  or,  what  is  equivalent,  that 
there  was  a  specific  agreement  that  It  was 
to  t>e  liable  only  for  loss  or  damage  occur- 
ring on  its  own  line."  The  defendant  hav- 
ing made  a  specific  agreement  to  t>e  liable 
only  for  loss  on  its  own  line,  the  only  ques- 
tion of  fact  tu  be  submitted  to  the  jury 
was  where  the  damage  occurred.  The 
Instruction  given  for  plaintiff  was  there- 
fore erroneous,  and  that  asked  by  defend- 
ant ought  tu  have  been  given.  The  judg- 
ment will  be  revei-sed,  and  the  cause  re- 
manded for  new  trial.    All  concur. 


Thomas  et  a/,  v.  Thomas. 

(iSupreme  Court  of  StUiouri,  DMiUm,  J7o.  9. 
Dec.  aii,  1891.) 

OiFTs  BT  Husband  to  Wirs— Valioitt  as  aoainbt 
HsiRs  or  Hdbbasd  —  DsaLASAnoxs  bt  Obah- 

TOR. 

1.  Ttte  grantee  in  a  deed  of  land,  by  direc- 
tion of  the  grantor,  gave  his  promissury  note  for 
the  oonsideratlon  to  the  wife  of  the  grantor,  and 
took  from  the  grantor  an  agreement  by  which  be 
retained  the  right  to  reconvey  and  have  his  note 
returned.  After  the  grantor's  death,  the  grantee, 
upon  the  surrender  of  tis  note  by  the  wife,  con- 
veved  the  land  to  her.  Held,  mat  there  was  a 
vaiia  gift  by  the  grantor  to  bis  wife;  that  the 
agreement  for  reconveyance  did  not  malce  the 
gift  depend  upon  a  future  contingenoy ;  and  that, 
in  the  alwenoe  of  tbe  agreement  or  speoifio  proof 
of  Its  contents,  it  would  be  assumea  that  it  di- 
rected the  conveyance  to  the  wife,  and  that  the 
husband  retained  no  rights  in  the  note  or  onn- 
tract 

a.  A  statement  liy  a  grantor  that  he  con- 
veyed ^operty  to  prevent  Its  application  to  thf 
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payment  of  •  note  does  not,  ■•  to  Us  hein,  tend 
to  invalidate  the  conveyance. 

Appeal  from  circuit  conrt,  Howell  coan- 
ty ;  J.  F.  Ha  I.E.  Ju6ge. 

Action  by  Sarah  Tboinas,  Jane  Henry, 
Llta  C.  Hoover,  and  others  against  Sarah 
I..  Thomas  to  set  aside  a  deed  of  convey- 
ance. Judsment  for  defendant.  Plain- 
tiffs appeal.    Affirmed. 

A.  H.  Livingston,  for  appellants.  M. 
B.  Clarke,  for  respondent. 

Macfarlane,  J.  This  is  a  salt  In  equity 
to  set  aside  and  annul  certain  deeds  vest- 
ing in  defendant  the  title  to  an  undivided 
one- third  of  lot  1,  in  block  2,  In  the  city  of 
West  Plains.  One  uf  these  deeds  was  made 
by  Jullen  H.  Thomas,  husband  of  defend- 
ant, tu  F.  L.  Winkler,  dated  the  ad  day  of 
December,  1886,  and  the  other  by  said 
Winkler  to  defendant,  dated  February  11, 
18^7.  The  grounds  upon  which  plaintltts 
seek  the  relief  are  substantially,  as  stated 
In  the  petition,  as  follows:  Plaintiffs  are 
the  mother  and  brothers  and  sisters  of  Ju- 
llen  P.  Thomas,  who  is  deceased,  and  6^ 
fendantls  bis  widow.  Tbatthesaid  Jullen 
F.  Thomas  died  January  17, 1887,  without 
children.  That  the  deed  made  by  deceased 
to  Winkler,  'lated  December  2,  1886,  was 
without  consideration,  ancL  was  made  at 
a  time  wiien  deceased  was  in  extreme  ill 
health,  and  with  the  express  agreement 
that  In  case  he  should  recover  his  healr.b 
said  real  estate  should  be  reconveyed  to 
him;  and  If  he  did  not  recover  bis  health 
then  It  should  be  conveyed  to  plaintiffs, 
his  heirs  at  law.  That  after  the  death  of 
said  Thomas,  on  the  8d  day  of  October, 
18S7,  the  said  Winkler,  In  disregard  of  said 
agreement,  conveyed  said  real  estate  to 
defendant  without  any  consideration 
whatever.  That  said  deeds  are  therefore 
in  fraud  of  the  rights  of  plaintiffs,  as  heirs 
of  the  said  deceased.  The  answer  was  a 
general  denial  and  a  special  defense,  as  fol- 
lows: "Defendant,  for  further  answer, 
states  that  on  the  2d  day  of  December, 
1886,  Jullen  R.  Thomas,  husband  nf  this 
defendant,  executed  and  delivered  to  F.  L>. 
Winkler  a  general  warranty  deed  to  the 
premises  described  in  plaintiffs'  petition, 
in  consideration  of  which  said  Wlukler  ex- 
ecuted and  delivered  to  this  defendant,  at 
the  requeatof  her  husband,  hiscertain  note 
for  the  sum  of  two  [three]  thousand  dol- 
lars, and  that  it  was  the  request  and  un- 
derstanding of  said  J.  R.  Thomas  that 
■aid  Winkler  should  either  pay  defendant 
said  note,  or,  at  the  death  of  said  J.  R. 
Thomas,  convey  the  said  premises  to  this 
defendant.  That  the  same  was  a  gift  of 
said  J.  R.  Thomas  to  his  wife,  the  defend- 
ant, for  no  other  consideration  than  love 
and  affection.  That  on  the  11th  day  of 
February,  1887,  and  after  thedeath  <5f  said 
J.  K.  Thomas,  said  F.  L.  Winkler  made, 
executed,  and  delivered  to  this  defendant 
a  deed  to  said  premises,  and  in  considera- 
tion thereof  this  defendant  delivered  to 
said  Winkler  said  note  for  fS.OUO,  which 
was  in  her  name  and  her  absolute  proper- 
ty, as  a  gift  from  her  said  husband." 

The  evidence  was  witliout  conflict,  and 
establishes  the  following  tacts:  F.  L. 
Winkler  and  J.  R.  Thomas  were  Intimate 
friends,  the  former  being  the  family  phy- 


sician of  the  latter.  Thomas  died  Janu- 
ary 17, 1887.  On  December  3,  1886,  Thomas 
made  to  Winkler  the  deed  in  question,  for 
which  Winkler  gave  his  note,  payable  to 
defendant,  the  wife  of  Thomas.  One  rea- 
son assigned  by  deceased  for  doing  so 
was  that  Qeorge  L.  Thomas  had  forced 
him  to  give  a  note,  and  he  wanted  to 
place  the  property  so  as  to  avoid  paying 
the  note.  On  accepting  the  deed  to  the 
land  Winkler  also  took  a  contract  from 
Thomas,  giving  him  the  right  to  reconvey 
the  land  upon  surrender  of  the  note.  The 
contract  was  not  in  evidence,  and  it  does 
not  appear  to  whom  the  land  should  be 
conveyed.  Winkler  did  not  remember. 
The  reconveyanceshould  be  made,  if  Wink- 
ler thought  proper,  after  the  death  uf 
Thomas.  Daring  this  transaction  Thom- 
as said  he  wished  to  provide  for  his  wife 
and  mother.  A.  C.  Hoover  was  to  pay 
bis  mother  something.  Winkler  did  not 
remember  who  suggested  that  the  notes 
be  made  payable  to  defendant.  After  the 
death  of  Thomas,  <Vlnkler  took  the  deed 
executed  by  him  to  defendant,  gave  it  to 
her,  and  received  from  her  the  note  for 
98,000.  Defendant  knew  nothing  of  the 
written  contract  between  her  husband  and 
Winkler.    She  received  no  rents  from  the 

Sroperty  until  she  had  recei-ved  the  deed. 
.  A.  Parks  testified  that  be  heard  deceased 
tell  Dr.  Winkler  to  make  the  notes  paya- 
ble  to  defendant.  The  court  found  "that 
J.  R.  Thomas  in  bis  life  time  conveyed  to 
F.  L.  Winkler  the  real  estate  in  question, 
to-wlt,  an  undivided  one-third  interest  In 
lot  1.  block  2,  in  theclty  of  West  Plaln«,  Mo., 
on  the  2d  day  of  December,  18S6,  and  took 
a  note  paj'able  to  his  wife,  Sarah  L. 
Thomas,  thedefendant.  In  the  sum  of  three 
thousand  dollars;  that  afterwards,  to- 
wit,  on  the  lltb  day  of  February,  1887, 
and  after  the  death  of  J.  R.  Thomas,  the 
said  F.  L.  Winkler,  for  a  valuable  consid- 
eration, conveyed  to  the  delendaut,  Sarah 
Li.  Thomas,  the  said  real  estate,  and  that 
the  same  is  her  sole  and  absolute  proper- 
ty, the  said  conveyance  being  valid  and 
binding. "  J  udgment  was  for  defendant, 
and  plaintiffs  appealed. 

1.  In  order  to  constitute  a  valid  gift  of 
personal  property.  It  is  essential  that  it 
be  delivered  by  the  donor  to  the  donee,  or 
someone  for  lilm,  with  the  Intention  on 
the  part  of  the  donor  to  part  with  his 
right  In  and  dominion  over  the  subject  of 
the  gift,  and  that  it  be  accepted  by  the 
donee,  whose  ownership  must  take  effect 
Immediately  and  absolutely,  leaving  noth- 
ing essential  to  be  done  in  the  future.  8 
Amer.  &  Eng.  Enc  Law, 1313,  and  author- 
ities cited ;  Spencer  v.  Vance,  67  Mo.  429. 

2.  It  Is  the  settled  law  In  this  state  that 
gifts  from  husband  to  wife,  where  all  the 
necesuary  conditions  to  tlieir  validity  have 
been  periornied,  will  be  upheld  and  en- 
forced in  equity.  Welch  v.  Welch,  63  Mo. 
67;  Botts  V.  Gooch,  97  Mo.  90,  11  S.  W. 
Rep.  42.  Au  examination  of  the  evidence 
In  this  case  convinces  us  that  every  condi- 
tion that  was  required  to  make  the  gift 
from  Thomas  to  bis  wife  complete,  was 
performed.  Indeed,  the  note  itself,  made, 
as  It  was,  payable  to  his  wife,  by  direction 
of  her  husband,  and  being  Inthepossesslrn 
of  the  wile,  was  prima  facie  evidence  of 
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every  eaaentlal  condition  to  the  validity  of 
the  gift.  Richardson  v.  Lowry,  67  Mo. 
414.  The  fact  that  the  purchaHer  nt  ttie 
land  from  the  husband  took  back  from 
bim  a  written  agreement,  by  which  he  re- 
tained the  rlRbt  to  convey  the  property 
and  have  bin  note  returned  to  hini,  we  do 
nut  think  made  the  gift  depend  apon  any 
foture  contingency  by  wblcb  it  could  have 
been  defeated.  It  woold  have  been  more 
satisfactory,  certainly.  If  the  agi^ement 
bad  been  before  the  court,  or  its  contents 
more  definitely  given:  bnt,  as  Dr.  Winkler 
made  the  deed  to  defendant,  we  must  as- 
some  that  the  writing  so  directed,  and 
that  the  husband  retained  no  rights  In 
either  the  note  or  contract  which  could 
thereafter  have  been  asserted  by  him. 

8.  There  was  evidence  that  the  husband 
of  plaintiff,  when  directing  the  disposition 
of  this  property,  remarked  that  one  rea- 
son which  actuated  bIm  In  doing  so  was 
to  prevent  the  property  from  being  ap- 
plied to  the  payment  of  a  note  he  had 
been  forced  to  give.  This  evidence  only 
tended  to  prove  a  fraudulent  purpose  in 
making  the  gift,  and  In  no  manner  aflects 
its  validity.  The  heir  cannot  impeach 
the  acts  of  the  ancestor  In  tbe  disposition 
of  bis  property,  on  tbe  ground  of  fraud. 
George  v.  Williamson,  26  Mo.  190;  Steven- 
son V.  Edwards.  96  Mo.  622, 12  8.  W.  Rep. 
255.  We  think  the  evidence  tnlly  suslains 
tbe  Judgment  of  the  chancellor.    Affirmed. 

All  concnr. 


BotD  V.  Ellib. 
(Sujtreme  Cmat  of  Jftetourt,  DM»ion  No.  1. 

Deo.fa.wn.) 

tAX'Ttnam    Valipttt  of  Tax  Jddombnt  —  Fns- 

OHASBB  WITHOUT  NOTICK. 

L  Defeodant  in  ejectment  claimed  title  nnder 
a  tax  deed  based  on  two  Judgments  for  tazea 
■gainst  the  owner  of  the  property  and  others. 
Held,  process  in  each  case  having  been  served  on 
tbe  owner,  that  a  Judgment  in  one  or  the  cases  was 
not  lovalldated  because  process  was  not  served 
on  another  defendant  therein. 

8.  Tba  validity  of  a  sale  under  a  tax  Judg- 
ment is  not  affected  by  the  fact  that  the  assess- 
ment books  evidencing  the  tax  were  not  veriUed ; 
•or  by  an  assessment  in  tbe  name  of  "Hulsted" 
Instead  of  "  Hnsted ; "  nor  by  any  other  Irregu- 
Isrity  in  the  assessment;  the  validity  of  tlie  as- 
sessment being  conclusively  established  by  the 
Judgment. 

S.  Tax  Judgments  were  rendered  in  1879,  un- 
der which  land  was  sold  in  1880,  and  a  deed 
thetefor  was  executed  to  tlie  porohaaer  Novem 
ber  le,  1885.  On  Augnst  16,  1886,  a  quitclaim 
deed  of  the  premises  was  executed  by  a  defend- 
ant in  tlie  tax  Judgments  to  plaintiff,  who  had 
actual  as  well  as  constructive  notioe  of  the  Judg- 
ments. Held,  that  the  tact  that  he  did  noc  have 
actual  notioe  of  tbe  sherifTs  sale  under  the  Judg- 
ments did  not  entitle  him  to  protection  as  a  pur- 
chaser without  notioe. 

4.  Wbea  a  Judgment  Is  recovered  for  back 
taxes,  the  lien  of  the  taxes  will  not  b^  merged 
in  the  Judgment,  so  as  to  expire  within  the  time 
fixed  by  statute  for  the  expiration  of  a  Judgment 
lien. 

Appeal  from  circuit  court,  Greene  coun- 
ty: W.  E.  Bo  WORN,  Special  Judge. 

Action  of  ejectment  by  8.  H.  Boyd 
against  John  Ellis.  From  a  Judgment  for 
defendant,  plaintiff  appeals.    AfBrmed. 

White  A  McCHiamon,  for  aopellant.  T. 
J.  UeULuey.  for  respond*^*' 


Bi.ACK,  J.  This  Is  ejectment  for  a  lut  In 
the  city  of  SprinRfield,  commenced  August 
19,1885.  Plaintiff  appealed  from  a  Judg- 
ment for  defendant.  B.  W.  Hnsted  con- 
veyed the  lot  to  one  Krud  wig  in  1874,  and 
at  the  same  time  took  back  a  mortgage 
to  secure  the  purchase  price  of  fl.50.  Both 
iastruments  were  recorded  In  that  year, 
bnt  the  mortgage  debt  has  never  been 
paid.  Plaintiff's  title  is  a  quitclaim  deed 
to  himself  from  Krudwlg,  dated  the  15th 
August,  1886.  Tbe  defendant,  for  title, 
pot  In  evidence  two  sheriff's  deeds, — one 
to  Milner  and  tbe  other  to  Llaenl)y,— both 
based  on  tax  Judgments  rendered  in  1879; 
a  deed  from  Milner  to  Liseaby,  dated  in 
1888;  and  a  deed  from  the  latter  to  the  de- 
fendant, dated  the  1st  July,  1885.  Tlie 
sheriff's  deed  to  Milner  Is  based  on  a  tax 
Judgment  against  Huuted,  the  mortgagee, 
only.  In  the  view  we  take  of  this  case,  It 
is  unnecessary  to  consider  the  various  ob- 
jections made  to  that  deed.  The  facts 
concerning  the  sheriff's  deed  to  Llsenby 
are  these:  The  collector  of  Greene  county 
recovered  two  Judgments  in  the  circuit 
court  on  tbe  24tb  December,  1879,— one 
against  Husted,  Krudwlg,  and  Block  for 
f  10.47,  for  back  taxes  for  the  year  1877; 
and  the  other  against  Krudwlg  and  Block 
for  flO.S5,  for  back  taxes  for  the  yeani 
1874  and  1876.  The  sheriff  9oId  the  proper- 
ty under  special  executions  Issued  on  these 
Judgments  on  the  15tb  May,  1880,  and  Mil- 
ner became  tbe  purchaser.  Tbe  deed  was 
made  to  Llsenby,  as  assignee  of  Milner, 
on  the  12tb  November,  1885,  which  was 
after  the  commencement  of  this  suit.  It 
Is  suggested  that  this  deed  is  worthless, 
because  there  was  no  service  of  process 
upon  Hosted.  Both  judgments  appear  to 
have  been  rendered  upon  orders  of  publi- 
cation. There  is  a  statement  in  tbe  bill  of 
exceptions  to  tbe  effect  that  the  publica- 
tion is  regular  as  to  Krudwlg  and  Block 
in  the  first  case,  and  as  to  Husted,  Krud- 
wlg, and  Block  in  the  second  case.  "The 
second  case  appears  to  have  been  dis- 
missed as  to  Husted,  and  there  is  proba- 
bly some  mistake  In  the  record.  Be  this 
as  it  may,  Krudwlg,  tbe  owner  of  tbe 
property,  was  duly  notlhed  in  both  cases, 
and  the  judgments  would  not  be  void  as 
to  him,  thouKh  void  as  to  Husted.  A 
Judgment  against  two  persons,  one  served 
with  process  and  one  not  served,  is  not 
void  as  to  the  person  served.  As  to  him 
the  Judgment  Is  Talid,  certainly  so  in  a 
collateral  proceedlnir  like  this.  Lenox  t. 
Clark,  62  Mo.  115;  Williams  T.  Hudson, 
93  Mo.  524.  6  8.  W.  Rep.  261. 

It  Is  next  sought  to  overthrow  both 
Jodgmeats  becauue  of  irregularities  in  the 
assessment  of  taxes.  Tbe  assessment 
book  for  the  years  1873  and  1874  does  not 
show  that  the  property  was  assessed  at 
all,  but  a  supplemental  assessment  for 
181^  shows  that  it  was  listed  in  tbe  name 
of  Husted.  The  assessment  book  was 
not  verified  by  tbe  affidavit  of  the  assess- 
or, though  the  supplemeutal  assessment 
was  verified.  These  are  tbe  facts  as  to 
tbe  tax  of  1874.  The  property  was  placed 
on  the  tax-book  for  tbe  years  1875  and 
1876  by  way  of  a  supplemental  assess- 
ment  In  the  name  nf  B.  W.  "  Hulsted, "  and 
this  supplemental  assessment  was  verified 
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by  the  asseaBor.  For  the  year  1S77  It  was 
HBHessed  to  B.  W.  "Hnlatead."  and  again 
Id  the  name  ofKmdwiK.  A  sale  under  a 
tax  jodgmeut  Is  in  no  way  affected  by 
the  fact  that  the  aaseHsuieD  t  books  were 
not  verified,  nor  does  It  matter  how  Irreg- 
ular the  asBessnients  may  have  been. 
Thefie  Judgments  of  the  circuit  court  ren- 
dered under  the  tax  law  ol  1877  conclude 
and  cut  off  all  inquiry  as  to  the  Irregulari- 
ty of  the  aasesHmenta.  Such  things  are 
matters  of  delense  in  the  tax  suit,  and,  if 
not  made  in  the  suit  to  reco7er  the  tax, 
they  are  no  longer  open  to  inquiry.  The 
Judgment  establlsbea  the  validity  of  the 
tax.  Just  as  any  other  Judgment  estab- 
lisbeH  the  validity  of  the  debt  sued  upon. 
All  this  we  have  ofteu  held,  and  the  ques- 
tion Ih  no  longer  an  oiien  one.  Jones  v. 
DrUklll,  ai  Mo.  191,  7  S.  W.  Rep.  Ill ;  Hill 
V.  Sherwood,  96  Mo.  125,  8  S.  W.  Rep.  781 ; 
Allen  V.  Ray.  9<>  Mo.  642, 10  S.  W.  Rep.  153; 
State  V.  Hunter,  98  Mo.  886, 11  S.  W.  Rep. 
756. 

These  two  tax  judgments  were  rendered 
in  1879,  and  the  sale  was  made  in  1880;  but 
the  deed  was  not  executed  to  Llsenby  until 
16th  November,  1885.  The  plaintiff  ob- 
tainod  his  deed  from  Krudwiti  on  the  15tb 
August,  1885,  and  commenced  this  suit  on 
the  18tb  of  the  same  month.  The  plaintiff 
bad  actual  as  well  as  constructive  notice  of 
these  judgmentH,  but  it  is  not  shown  that 
be  bad  actual  notice  of  the  sheriff's  sale 
made  under  them.  He  produces  evidence 
to  the  effect  that  he  had  no  actual  notice 
that  a  sale  had  been  made.  The  claim, 
therefore,  is  that  be  Is  a  bona  Sde  pur- 
chaser, and  bis  deed  should  prevail  over 
tbe  sheriff's  deed.  The  title  did  uot  pass 
to  the  purchaser  at  the  tax-sale  until  tbe 
execution  of  tbe  deed  to  him  or  his  as- 
signee.  But  the  law  is  well  settled  that  a 
sheriff's  deed  relates  back  to  tbe  sale  as 
against  the  defendant  in  the  execution, 
those  In  privity  with  him.  and  strangers 
with  notice.  Porter  v.  Mariner,  50  Mo. 
364;  Leach  v.  Koenlg,  55  Mo.  451 ;  Ford  v. 
French.  72  Mo.  250;  Lewis  v.  Curry. 74  Mo. 
49.  The  sheriff's  deed  therefore  has  the 
priority,  not  only  because  it  relates  back 
to  the  sale,  but  also  because  the  tax  lien 
was  paramount  to  all  other  Hens  and 
claims.  Nor  is  It  any  objection  that  the 
deed  was  made  after  tbe  commencement 
of  the  suit.  Porter  v.  Mariner,  supra. 
Besides  this,  tbe  tax  judgment  is  S[MiciaI, 
and  constitutes  a  lien  on  no  other  proper- 
ty than  that  upon  which  tbe  taxes  were 
assessed.  We  do  not  see  bow  it  can  be 
said  the  tax  lien  is  merged  into  a  Judgment 
Hen  so  as  to  expire  in  three  yearo,  as  does 
a  general  judgment  lien.  The  Hen  for  un- 
paid taxes  is  more  like  a  mortgage  Hen. 
This  court  held  long  ago  that  the  Hen  of 
a  mortgage  was  not  merged  In  a  judg- 
ment obtained  in  a  proceeding  under  the 
statute  to  foreclose  tbe  mortgage.  Ri- 
ley's Adm'r  v.  McCord'H  Adm'r,  21  Mo. 
285.  Indeed,  tlie  very  object  of  the  tax 
judgment  is  to  enforce  the  state's  Hen 
created  by  the  law,  and  not  to  create  a 
new  lien.  Though  tbe  plalutlfl  had  no 
actual  knowledge  of  the  sale,  be  purchased 
with  notice  of  a  judgment  which  could 
have  been  enforced  as  an  existing  lien, 
bad  no  previous  sale  been  made.    We  do 


not  see  how  he  can  claim  to  be  a  pur- 
chaser without  notice  in  any  view  of  tbe 
case.  These  tax  judgments  being  valid  aa 
against  Krudwig.  the  sheriff's  deed  trans- 
ferred his  title,  and  that  defeats  the  plain- 
tiff in  this  action.  The  judgment  is  there- 
fore atfirmed.    All  concur. 


City  or  St.  Louia  v.  Mkixt*  et  at. 

(Supreme  Court  of  Missoun,  Dlvlaion  No.  i. 
Deo.  82, 1891.) 

Bximirt  DoMAiM  —  Pboobdcbb  —  Costs  aoaihst 

MUHICIPiXlTT. 

Tbe  provtsion  of  the  charter  of  the  city  of 
St.  Louia,  art  0,  t  8,  (Rev.  St  1889,  p.  2131,) 
with  respect  to  proceedings  for  the  condemna- 
tion  of  lands  for  city  purposes,  that  "the  costs  of 
proceedings  up  to  and  including  thq  filing  of  the 
report  of  the  commissioners  shall  be  paid  by  the 
city, "  does  not  authorize  the  allowance  as  cost» 
against  the  city  of  attorney's  fees,  charges  of  ex- 
pert witnesses,  and  other  similar  expenses  in- 
oorred  by  the  land-owner  in  developing  the  char- 
acter and  extent  of  deposits  of  clay  claimed  by 
him  to  exist  on  landi  sought  to  be  appropriated- 
for  city  purposes. 

Appeal  from  St.  Loula  circuit  court. 
Jambs  E.  Withkow,  Judge. 

Proceedings  by  the  city  of  St.  Louis 
against  Albert  M.  Meints  and  another  for 
tbe  condemnation  of  lands  for  city  pur- 
poses. From  a  Jndgmentfor  plaintiff,  re- 
fusing to  allow,  as  costs  to  defendants, 
certain  expenses  incurred  by  them,  defend- 
ants appeal.    AfHrmed. 

D.  T.  Jewett,  for  appellants.  W.  C.  Mar- 
aball,  for  respondent. 

Bi.ACK,  J.  This  wcM  a  proceeding  In  the 
circuit  court  to  condemn  a  parcel  of  land 
6U  feet  wide  by  755  feet  in  length,  owned 
by  the  defendant  Meiuti  and  in  the  posses- 
sion of  defendant  Sattler,  for  the  purpose 
of  extending  the  city  system  of  water- 
works. Tbe  defendants  incurred  large 
expenses  in  defending  the  suit  and  in  en- 
deavoring to  satisfy  the  commissioners 
that  the  property  contained  beneath  the 
surface  deposits  of  valuable  clays.  The 
commlsBtonera  devoted  some  eight  or  ten 
days  to  thelnvestigation  of  this  claim,  but 
in  the  end  rejected  it.  They  allowed  the 
defendants  $(!.50  for  the  land  taken.  N.o 
exceptions  were  filed  to  the  award,  and 
it  was  confirmed  by  the  court.  The  de- 
fendants, before  this  confirmation,  moved 
the  court  to  tax  as  costs  in  their  favor  the 
following  demands:  Services  of  Prof. 
Wheeler  as  mining  engineer,  $509;  labor 
and  services  of  Sattler,  and  moneys  ijaid 
out  by  defendants,  f7U3.25;  attorneys' 
fees,  $300.  Tbe  court  allowed  the  usual 
per  diem  feen  of  the  witnesses,  but  excluded 
the  other  demands,  and  from  that  order 
the  defendants  appealed. 

The  charter  under  which  this  property 
was  condemned  provides:  "The  costs  of 
proceedings,  up  to  and  including  the  fil- 
ing of  the  report  of  the  commlsaionera, 
shall  be  paid  by  the  city;  and,  as  to  any 
costs  caused  by  subsequent  litigation,  the 
costs  shall  be  paid  by  tbe  losing  party. 
The  commissioners  may  be  allowed  a  rea- 
sonable compensation  for  their  services. " 
In  support  of  the  appellants'  claim  wo  are 
cited  to  Railroad  Co.  v.  Lackland,  25  Mo. 
615,  and  Leisse  v.  Railroad  Co., 2  Mo.  App^ 
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}05,  approved  in  72  Mo.  S62.  In  both  cases 
the  proceediDK  to  condemn  bad  been  dlft- 
missed.  At  an  early  day  it  was  a  matter 
of  dnnbt  as  to  whether  a  company  bav- 
Ing  the  right  to  condemn  property  for 
public  use  could  dismiss  the  proceeding 
alter  tbedamages  bad  been  assessed.  This 
court  held  in  the  Lackland  Case  that  the 
company  could  dismiss  before  confirma- 
tion of  the  commissioners'  report;  and 
other  courts  hold  that  the  proceeding  to 
condemn  may  be  discontinued.  No  one 
will  question  the  proposition  that  In  such 
cases  the  company  must  pay  all  taxable 
costs  of  the  suit.  In  some  cases  it  has 
been  held  that,  when  the  company  dis- 
continues the  proceedings,  It  becomes  lia- 
ble for  the  damages  sustained  by  the 
land-owner,  and  that  the  da  mages  will  in- 
clude loss  of  rents  and  CMunstil  fees;  and 
to  this  class  belongs  the  Leisse  Cnse,  re- 
ported in  2  Mo.  App.  In  the  Lackland 
Case  and  the  case  following  it.  It  was  held 
that  the  company,  upon  the  discontinu- 
ance, most  pay  all  costs  and  expenses, 
including  counsel  fees.  Some  cases  hold 
that  the  court  may  grant  or  refuse  leave 
to  dismiss,  and  in  granting  leave  to  dis- 
miss  may  impose  terms  beyond  the  pay- 
ment «if  taxable  costs.  In  re  Waverly 
Water  Works,  86  N.  Y.  479.  Other  courts 
deny  the  doctrine  of  the  foregoing  cases. 
See  chapter  29,  I^wis,  Rm.  Dom.  p.  834. 
These  ohserTations  are  snfflclent  to  show 
that  the  cases  before  cited  have  no  ap- 
plication to  the  case  In  hand,  for  here  the 
city  prosecuted  this  salt  to  an  acquisition 
of  the  land,  and  that,  too,  withont  delay. 
In  the  Lackland  Case,  it  Is  true,  mention 
is  made  of  the  statute,  which  provides 
that  the  court  shall  adjudge  the  "costs  of 
the  prDceedIng  according  to  equity ; "  but 
it  Is  evident  that  this  court  Imposed  the 
terms  of  paying  counsel  fees,  not  because 
of  the  statute,  but  Independent  of  It.  The 
Leisse  Case  does  not  profess  to  Stand  on 
any  statute  concerning  the  taxation  of 
coats,  bnt  the  liability  of  the  company 
was  made  to  depend  on  other  and  en- 
tirely different  considerations  growing 
oat  of  the  fact  that  the  company  aban- 
doned the  project  of  taking  the  property. 
The  qnestlon  here  Is  whether  the  words 
of  the  charter,  "costs  of  the  proceeding's," 
Inclntie  attorneys'  fees,  charges  of  expert 
witnesses,  and  expenses  In  developing 
the  character  and  extent  nf  the  clays ;  and 
we  are  clearly  of  tbe  opinion  that  they  do 
not.  ^heu  this  statute  npeaksof  "coHts  of 
the  proceedings"  it  means  the  same  thing 
as  costs  of  the  suit  or  action.  The  word 
"costs,"  when  used  in  relation  to  the 
expenses  of  legal  proceedings,  means  tbe 
sum  prescribed  by  law  as  charges  tor  the 
services  ennmerated  in  the  fee-bill.  Ap- 
person  ▼.  Insurance  Co..  38  N.  J.  Law, 
389.  As  between  a  party  to  a  suit  and 
the  oHioer  or  witness,  the  charges  al- 
lowed are  usually  denominated  "lees;" 
oat,  as  between  the  parties  to  tbe  suit, 
these  charges  are  usually  called  "costs." 
Thus  onr  statnte  makes  It  the  duty  of  the 
clerk  of  the  court  to  subscribe  all  bills  of 
co^ts  agreeably  to  fees  which  shall  be  al- 
lowed by  law.  Section  2940,  Rev.  St.  1889. 
Costs  are  creatures  of  the  statute,  and  can 
only  be  allowed  and  taxed   when  and  in 


the  amount  authorized  by  statnte.  Shed 
V.  Railroad  Co.,  67  Mo.  687;  Thompson 
T.  Elevator  Co.,  77  Mo.  520.  The  rule  Is  as 
applicable  to  proceedings  to  condemn 
property  as  to  any  other  salt  or  action. 
Metier  v.  Railroad  Co..  37  N.  J.  Law,  222. 
Attorneys'  fees  cannot  be  allowed  as- 
costs  In  a  cause,  save  where  there  Is  an 
express  statute  to  that  effect.  Waters  v. 
Waters,  49  Mo. 385.  It  was  held  in  an  erol- 
nent  domain  proceeding,  when  the  prop- 
erty owner  made  tbe  application  for  as- 
sessment and  damages,  that  the  words 
"allexenses  accruing  under  such  applica- 
tion" did  not  embrace  counsel  fees.  Mar- 
shall Fishing  Co.  V.  Hadley  Falls  Co.,  & 
Cush.  602.  It  is  therefore  too  clear  to  ad- 
mit of  any  doubt  that  the  words  "costs 
of  proceedings"  do  not  embrace  counsel 
fees,  nor  allowances  to  expert  witnesses 
beyond  the  per  diem  fees,  nor  the  other 
expenses  rejected  by  the  court.  The 
words  Include  the  ordinary  fees  prescribed 
by  law,  and  compensation  to  the  commis- 
sioners, but  not  such  expenses  as  are- 
claimed  by  these  defendants.  Tbe  Judg- 
ment la  affirmed.    All  concur. 


James  v.  Missouri  Pag.  Ry.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  9. 
Dec.  23,  1891.) 

RAnsoAS  CoMPARiES— Liability  roB  NsoLiamos 
—  Depective  Station  Flatforu. 

1.  In  an  action  against  a  railroad  company 
for  a  personal  injury  reueived  by  plaintiff  irom 
a  blow  on  the  knee  by  a  mall-pouch  thrown  from 
defendant's  paitsing  train,  plaintiff's  theory  was 
that  the  injury  was  caused  by  his  heel  beinir 
driven  by  the  blow  into  a  large  hole  in  defend- 
ant's station  platform,  and  there  held  so  that  bia 
knee  received  the  whole  momentum  of  the  poach. 
Held,  that  an  instruction  which  assumed  that 
defendant  was  negligent  in  permitting  the  hole 
to  remain  in  the  platform  was  error;  the  ques- 
tion was  for  the  Jury. 

2.  In  SQch  uase  an  Instruction  that  plaintiff's 
knowledge  of  the  ezist«nce  of  "holes  in  the  plat- 
form" would  not  preclude  him  from  recovery  in 
this  action,  "unless  his  foot  was  knocked  intc 
the  hole  by  reason  of  some  carelessness,  fault,  or 
negligence  of  bis  own, "  was  unintelligible,  and 
should  not  have  been  given. 

Appeal  from  circuit  court,  Vernon  coun- 
ty; D.  P.  Stratton,  Judge. 

Action  by  J.  £.  .lames  against  the  Mis- 
souri Pacific  Railway  Company.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

R.  T.  Ralley,  for  appellant.  Burton  Jt 
Wight,  tor  respondent. 

Tbomab,J.  Plaintiff  recovered  Judgment 
against  defendant  In  the  circuit  court  ol 
Vernon  county  for  $8,000  tor  personal  injo- 
iies,and  defendant  appeals.  The  tacts,  as 
disclosed  by  the  record  In  this  case,  are,  in 
substance,  as  follows :  In  June,  1886,  tbede- 
fendant  company  was  operating  and  con- 
trolling the  Missouri,  Kansas  &  Texas  Rail- 
way, which  runs  through  Appleton  City, 
St.  Clair  county.  Mo.  The  railroad  runs 
north  and  south  through  that  city,  and 
the  station  platform  there  was  construct- 
ed of  what  Is  known  as  "rafting  lumber," 
which  had  anger-holes  in  it  from  an  inch 
and  a  hall  to  two  Inches  In  diameter.  This 
lumber  was  old,  and  had  been  patched 
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frequently,  and  the  platf'>rni  f^nerally 
was  much  ont  of  repair.  It  was  about  3 
feet  b  1Kb  and  10  feet  wide.  Plaintiff  kept 
an  hotel  near  by,  and,  as  a  rule,  went  to 
the  station  on  the  arrival  of  each  train  to 
see  Kuests  off  and  to  solicit  custom  (or  his 
hotel.  On  the  nl^ht  of  June  29, 1886,  the 
Boath-bound  passenger  train,  which  was 
due,  according  to  schedule  time,  at  Apple- 
ton  City  at  9  p.m.,  was  two  hours  late. 
Plaintiff  bad  three  or  four  guests  at  hia 
hotel,  and  be  went  to  the  station  on  the 
arrival  of  the  train  with  a  lantern  to 
show  thfim  the  way.  He  also  took  some 
letters  to  put  on  the  mall-coach.  The 
plaintiff  reached  the  platform  at  the  eoutb 
end,  and  one  T.  P.  Morgan  was  there  by 
bis  side,  bis  cuests  being  iu  advance  of 
him,  but  how  far  does  not  appear.  Plain- 
tiff and  Morgan  walked  north  on  the  plat- 
form till  they  got  opposite  the  station- 
houHe.  The  train  came  from  the  north  at 
the  rate  of  12  or  15  miles  per  hour,  in  vio- 
lation of  an  ordinance  of  Appleton  City, 
fixing  the  maximum  rate  of  speed  through 
the  city  at  6  miles  per  hour.  Plaintiff 
and  Morgan  walked  side  by  side,  Morzan 
being  next  to  the  railroad,  and  plaintiff 
being  about  lour  feet  from  the  track. 
Plaintiff  was  looking  for  tbe  mail-coach 
to  mail  his  letters,  and,  not  seeing  tbe 
mail-coach,  he  concluded  it  had  passed  him, 
and  he  remarked  to  Morgan  that  **it 
didn't  make  any  difference,  as  tbe  letters 
could  be  mailed  in  tbe  morning."  He  con- 
tinued to  walk  north,  and  the  mall  agent 
threw  ont  of  the  car  a  leather  mail-pouch, 
which  struck  plaintiff  on  tbe  knee,  and 
dished  his  knee-joint  so  that  he  was  in- 
jured. There  was  an  nuger-hole  near 
where  plaintiff  was  struck,  which  had 
been  worn  by  running  trucks  and  rolling 
trunks  over  it  until  it  was  considerably 
larger  than  It  was  at  first;  so  large  that 
tlie  heel  of  a  man's  shoe  would  go  in  it. 
It  was  a  clear,  starlight  night,  but  no 
moon.  The  platform  had  no  light  ex- 
cept a  signal  light  and  the  lamps  In  the 
statlon-houite.  Plaintiff  had  a  lantern  on 
his  arm,  and  at  least  two  other  parties 
had  lanterns  also  on  the  platform.  Plain- 
tiff was  perfectly  familiar  with  the  plat- 
form and  its  surroundings,  having  kept  an 
hotel  near  by  for  over  10  years,  and  hav- 
ing been  fur  that  length  of  time  in  tbe 
habit,  as  a  rule,  of  going  to  the  station 
many  times  a  day.  He  also  knew  that 
tbe  mall  agents  habitually  pitched  the 
mail-pouches  from  the  cars  to  the  plat- 
form. Plaintiff's  theory  is  that  his  heel 
was  driven  by  the  mail-pouch  into  the 
hole  in  the  platform  at  the  point  where 
be  was  struck,  and  that  his  foot  was  thus 
held,  so  that  the  whole  force  uf  the  mo- 
mentum of  the  pouch  was  spent  on  his 
knee,  causing  the  injury. 

1.  Defendant  contends  that  the  trial 
court  misdirected  tbe  Jury.  On  the  part 
of  the  plaintiff,  the  court,  by  instructions 
1  and  6,  in  substance  told  the  Jury  that  It 
was  the  duty  of  defendant  to  keep  its 
platform  at  Appleton  City  in  such  con- 
dition and  repair  as  to  make  It  reason- 
ably safe  for  those  who  ralRht  rightfully 
come  upon  it,  and.  If  it  allowed  a  hole  In 
tbe  platform  to  remain  unropaired  after  it 
knew  of  Its  existence,  or,  by  the  exercise 


of  care,  watchfulness,  and  prndence,  might 
have  known  of  It,  and  that  plaintiff's  foot 
was  knocked  into  this  hole  by  tbe  mail- 
puuch  by  which  plaintiff  was  Injured, 
then  "defendant  was  gailty  of  negligence 
In  the  matter  of  the  existence  of  said 
hole, "  and  that.  If  such  negligence  directly 
caused  the  Injury,  tbe  verdict  would  be 
for  plaintiff,  provided  "the  injury  was 
not  caused  or  contributed  to  by  any  fault, 
carelessness,  or  negligence  of  plaintiff." 
This  charse  Is  erroneous,  for  It  assumes, 
and,  indeed,  afflrmatively  asserts,  that 
it  is  negligence  to  permit  a  hole  to  remain 
In  a  railroad  station  platform.  Tbe  court 
ought  to  have  left  it  to  the  Jury  to  deter- 
mine from  the  evidence  whether  the  bole 
in  question  was  dangerous  or  not,  regard 
being  had  to  the  uses  to  which  the  plat- 
form was  put,  jLiii  whether  defendant 
failed  to  exercise  that  care  in  reference  to 
that  hole  which  a  person  of  ordinary  pru- 
dence would  have  exercised  under  similar 
ciroumotances. 

Resides  this  error,  we  think  the  instruc- 
tions, taken  as  a  whole,  were  well  calcu- 
lated. In  many  other  respects,  to  mislead, 
and  probably  did  mislead,  the  Jury,  to  the 
prejudice  of  the  defendant.  The  Issues 
were  not  clearly  and  sharply  defined  and 
presented,  so  that  the  ordinary  juryman, 
not  veraed  in  legal  phraseology,  could 
readily  comprehend  them.  Thereareseem- 
ingly  conflicting  and  contradictory  theo- 
ries presented  by  the  instructions  in  this 
case,  which  tbe  most  astute  lawyer  or 
Judge  would  find  difficulty  in  reconciling, 
and  which  we  might  very  well  assume 
the  Jury  did  not  reconcile,  and  therefore 
did  not  understand.  As  an  illuHtration 
of  what  we  mean,  we  here  put  in  Juxta- 
position the  fourth  instruction  given  on 
behalf  of  plaintiff  and  the  sixteenth  on  be- 
half of  defendant,  as  follows: 

"Ro.  U.  Th*  court  In- 

■traeta  tb«  Jnry  tbst  If  tbey 
believe  from  tbe  evldenoe 
tbat  the  plaintiff  wao.  veil 
actmalnteid  and  familiar 
wltb  tbe  defendant'e  depot 
at  Appleton  City,  and  kuev 
the  manner  lu  which  tbe 
baelnese  of  runnings  tralni, 
deUrerlns  mall,  and  tha 
like  was  condncted,  and  tba 
condition  of  thedepotplat- 
(orm,  and  thesniroanalnRa 
of  the  place,  then  It  waa  tha 
dntj  of  plaintiff  to  have 
need  care  and  cantion  not 
to  place  himself  la  an  ax- 
poeed  position  when  b* 
might  be  Injnred;  and  If 
the  Jury  believe  he  did  not 
exerclee  care  and  caution, 
taklnsr  hie  knowledge  Into 
onnslderatlon,  and  tbat  aa 
a  resnit  be  wan  Injured  by 
a  government  postal  clerk 
throwing  a  mall-bag 
egaloat  hira,  then  he  ean- 
not  recover  In  this  cose." 

Instruction  No.  18  seems  to  be  plain 
enough,  but  what  the  court  meant  in  in- 
struction No.  4,  by  telling  the  Jury  tbat 
plaintiff's  knowledge  of  tbe  existence  of 
"boles  In  tbe  platform"  would  not  pre- 
clude him  from  recoveryln  this  action, "un- 
less his  foot  was  knocked  into  the  hole  by 
reason  of  some  carelessness,  fault,  or  neg- 
ligence of  his  own,"  we  will  not  undertake 
to  say.  Instructions  ought  to  he  so 
framed  as  to  Instruct,  and  not  mislead. 


"  No.  4.  Ton  arc  further 
Instmcted  that  If  yon  eh  all 
believe  from  the  evidence 
that  on  the  29th  day  of 
June,  1n86,  the  plaintiff  waa 
thekeeperofanbotelataald 
ApplpTon  City,  then  be  hod 
a  rlvht  to  go  to  und  upon 
eald  p!atform  of  the  d,-pot 
to  aid  and  aaalet  any  of  hia 
gneets  In  going  to  or  tak- 
ing the  train.  In  this  con- 
nection, yon  are  further  In- 
atnicted  that,  nithongh 
jon  may  believe  from  the 
evidence  that  the  plaintiff 
knew  that  there  were  holea 
In  Bald  platform,  etlll  that 
win  not  preclude  him  from 
a  recovery  In  thin  artlon, 
nnlesB  hlefoot  waa  knocked 
into  said  hole  by  reason  of 
aome  carelesaneoa,  fault,  or 
negligence  of  Ua  own." 
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1.  Tha  dufendant,  at  the  close  of  the 
Ase. interposed  ademorrertotbeevidence, 
wblcb  was  nverroted.  As  the  caae  mnat 
bereTeraed  and  remanded  tor  new  trial 
lor  errors  In  the  IniitmctionB  heretofore 
•  pointed  out.  we  do  not  deem  It  proper  to 
determine  whether  the  court  erred  in  re- 
tnaing  to  vonanit  plaintiff  or  not.  There 
are  sereral  material  facta  left  in  doubt  by 
the  eTidence  presented  by  tbla  record, 
which  will  no  doubt  be  made  clear  on  an- 
other trial,  and  the  coort  will  then  be  bet- 
ter able  to  determine  the  qneations  in- 
Tolred  in  the  demarrer  to  the  evidence 
tban  it  is  now.  JudKment  reversed,  and 
•  remanded  tor  new  trial.    All  concur. 


Skgrb  et  al.  y.  Thomas  «C  al. 

(Suvreme  Cowrt  of  JftesouH,  DMaUm  No.  9. 
Dec.  23,  1891.) 

rmAVDTyLXJir  Cotvit  asces— Kxo  wledob  or  Ohax- 

TKS — PrBPBRKNCIS — COSSIOBRATION. 

1.  A  transfer  by  an  Insolvent  firm  of  its  en- 
tire stock  in  trade  to  a  creditor  having  knowl- 
edge of  the  insolvency,  who  gives  a  negotiable 
time  note  to  cover  the  excess  of  the  property 
over  his  debt,  Is  void  as  to  other  oreditora,  under 
Bev.  St.  188U,  i  6170,  invalidating  sales  "made  or 
contrived  with  the  Intent  to  Under,  delay,  or 
defraud  creditors  of  their  Iswf nl  actions. "  The 
parties  will  be  held  to  have  intended  the  natural 
effect  of  their  act,  which  is  to  delay  creditors. 

3.  A  bill  of  sale  by  an  insolvent  Arm  of  their 
stock  in  trade  to  s  creditor,  who  gave  in  return 
a  time  note  for  the  excess  over  his  claim,  pro- 
vided that  any  sums  which  the  purchaser  miftht 
Sy  out  of  his  own  moneys  on  the  obligations  of 
3  sellen  should  be  credited  on  his  note.  Meld, 
that  sack  provision  rendered  die  transfer  void, 
as  giving  the  pnrcbsser  the  right  to  prefer  other 
cnditors  to  the  extent  of  the  surplus. 

8.  A  part  of  tbs  consideration  for  a  transfer 
bf  am  insolvent  Ann  of  its  entire  stock  la  trade 
to  the  father  of  the  members  thereof  was  a  debt 
k^  one  of  the  members  for  which  the  father  was 
liable  as  surety,  against  which  he  did  not  at- 
tempt to  secure  himiielf,  although  the  debtor 
bad  ample  property,  which  he,  six  days  after- 
wards, mortgaged  to  secure  such  claim.  Held 
that,  as  such  part  of  the  consideration  was  ficti- 
tious, tlie  sale  was  void  as  to  creditors. 

Appeal  (rum  circuit  court,  Macon  coun- 
ty; Andrki»  E1.1.IBON,  Judge. 

Action  by  attachment  by  Seger's  Sons 
aKuinat  Thomas  Bros,  to  recover  a  bal- 
ance of  an  account.  Plaintiffs  appeal 
from  a  Judgment  in  favor  of  the  inter- 
pleader, John  M.  Thomas.    Reversed. 

C.  P.  Ueas  and  B,  R.  Dyaart,  for  appel- 
lants. R.S  it/atfAewaand  ^oiia  F.  Will- 
iam»,  for  respondents. 

Thomas,  J.  This  is  an  action  by  attach- 
ment for  balance  on  account  of  f  1.137.29 
against  Thomas  Bros.,  a  Arm  composed 
of  Morgan  Thomas,  Lott  Thomas,  and  T. 
Lb  Thomas,  three  brothers,  and  sons  of 
jobD  M  Thomas.  The  latter  interplead- 
ed fur  the  goods  attached,  and.  the  court 
below  having  rendered  Judgment  (or  him, 
the  plaintiffs  appealed  to  thia  court.  The 
evidence  on  the  part  of  the  Interpleader 
was.  in  substance,  as  follows:  Morgan 
Thomas.  Lott  Thomas,  and  T.L.  Thomas, 
desiring  to  go  into  the  mercantile  busi- 
ness, applied  to  their  father,  John  M. 
Thomas,  (or  pecuniary  aid,  and  obtained 
from  bim  a  loan  of  f  1,400.  (or  wblcb  theiy 
r.l88.w.no.l— 8 


all  gave  their  note  dated  December  9, 
18S6,  payable  12  months  after  date,  with 
interest  at  the  rate  of  10  per  cent,  per  an- 
num from  date.  Soon  after  this  transac- 
tion, Morgan  Thomas  borrowed  $750  from 
his  father-in-law,  W.  W.  Williams,  to  pnt 
into  the  business,  for  which  he  exeented 
his  note,  his  father,  John  M.  Thomas, 
either  signing  it  as  snrety,  or  execntlng 
another  note  to  Williams  as  collateral. 
On  the  19th  day  of  January,  1887,  the  co- 
partnership of  Thomas  Bros,  was  (ormed 
and  started  business  at  New  Cambria, 
Macon  county.  Mo.,  with  a  canital 
stock  of  f 2,160,  this  amount  being  made 
np  of  the  fl,400  borrowed  of  their  father, 
and  the  f760  borrowed  of  W.  W.  Williams, 
neither  member  of  the  firm  having  any 
moneyof  his  own.  T.Li.Tbomasand  Lott 
Thomas  had  no  property  whatever,  but 
Morgan  Thomas  owned  about  100  acres 
of  land,  worth  about  $1,nOO,  and  a  lot  of 
stock  and  farming  Implements.  On  the 
18th  day  of  March,  1887,  Thomas  Bros, 
executed  their  note  to  John  M.  Thomas 
(or  $290,  due  one  day  after  date,  with  in- 
terest from  date  at  the  rate  of  10  per 
cent.  This  was  the  only  money  loaned 
by  John  M.  Thomas  to  the  Arm  of  Thomaa 
Bros.  By  the  1st  day  of  January,  1888, 
the  firm  of  Thomas  Bros,  had  become  in- 
debted to  the  wholesale,  trade  to  the 
amount  of  $6,000  over  and  above  the 
amount  claimed  to  be  due  Interpleader. 
On  the  17tb  day  of  January,  1888,  the  said 
firm  sold  their  entire  stock  in  trade  to 
tbeir  father,  and  executed  and  delivered 
to  him  the  following  bill  of  sale:  "We, 
John  M.  Thomas,  party  of  the  first  part, 
and  Morgan  Thomaa,  Lott  Thomas,  and 
T.  L.  Thomas,  parties  of  the  second  part, 
witnessotfa,  by  this  agreement,  that  fur 
and  In  consideration  of  the  sum  of  forty- 
flve  hundred  dollars,  the  receipt  of  which 
is  hereby  acknowledged,  the  parties  of 
tne  second  part  have  sold,  assigned,  and 
transferred  to  the  said  party  of  the  first 
part  their  entire  stock  of  merchandise  In 
the  town  of  New  Cambria,  consisting  of 
dry  goods,  groceries,  and  general  mer- 
chandise, amounting  to  forty-five  hundred 
dollars,  as  per  Inventory  this  day  com- 
pleted. For  said  merchandise  the  said 
parties  of  the  second  part  have  received  a 
discharge  of  their  Indebtedness  to  the 
party  of  the  first  part  for  the  sum  of 
twenty-six  hundred  and  eighty  dollars, 
money  borrowed  by  them  from  the  party 
of  the  first  part,  and  the  said  party  of  the 
first  part  has  this  day  made,  executed, 
and  delivered  his  note  to  the  parties  of 
the  second  part,  payable  in  one  year.  In 
the  sum  of  eighteen  hundred  and  twenty 
dollars,  with  eight  per  cent.  Interest.  It 
Is  further  agreed  that  the  said  John  M. 
Thomas  will  collect  the  outstanding 
book-accounts  duo  the  firm  of  Morgan 
Thomas,  Lott  Thomas,  and  T.  L. 
Thomas,  or  so  much  thereof  as  can  be 
collected,  without  percentage  or  fees  for 
collecting  the  same,  and  shall  apply  said 
amounts  collected  in  discharge  of  the  ob- 
ligations due  by  said  second  parties.  It 
is  further  agreed  that  any  sums  that  tbe 
said  John  M.  Thomas  may  from  time  to 
time  pay  oot  of  bis  own  money,  on  the 
obligations  of  said  parties  of  the  aecond 
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part,  he  fshall  have  a  credit  forllkpatnoont 
on  hi8  note  thin  day  given  to  tlie  parties 
of  tiie  aecond  part  an  above  deecrtbed. 
Id  wltneati  wliereof  we  have  hereunto  set 
oar  hands  this  17th  day  of  .January,  A. 
D.  1888.  John  M.  Tbomas.  Morgan 
Thomab.    Lott  TauMAB.    T.  L.  Thomar.  * 

The  Interpleader  teatifled  that,  learning 
that  the  Arm  waa  in  debt  about  f((,000, 
bealdea  what  was  due  him  and  Williama, 
and  being  informed  it  waa  insolvent,  be 
went  to  the  members  thereof,  and  aeked 
them  to  secure  him,  which  they  consented 
to  do,  and  the  above  bilt  of  sale  was  ac- 
cordingly executed.  He  testified,  further, 
that  the  sum  of  $2,680,  mentioned  in  the 
bill  of  Bale,  was  made  up  of  the  notes  of 
fl,400  and  $290  due  him,  and  of  the  note 
of  f750  due  Williams,  with  the  interest 
then  accrued;  and  that  the  stork  of  goods 
waa  valued  at  f4,600,  including  f.500  in  cash 
then  In  the  drawer,  all  of  which  be  got. 
Interpleader  had  "John  M.  Thomas" 
painted  instead  of  "Thomas  Bros. "  as  The 
sign  for  the  store.  He  employed  T.  L.  and 
Lott  Thomas  as  bis  clerks  to  run  the  busi- 
ness. On  January  23,  1888,  Morgan 
Tlionias  gave  W.  W.  Williams,  trustee,  a 
deed  of  trust  on  the  100  acres  of  land 
owned  by  him,  to  secure  the  payment  of 
the  note  of  9750,  dated  in  January,  1887. 
Intei*pleader  never  paid  this  note  to  Will- 
lama,  and  It  was  still  outstanding  at  the 
time  of  the  trial  of  this  case,  in  Septem- 
ber, 1S88.  After  the  execution  of  the  bill 
of  sale  there  was  an  understanding  be- 
tween John  M.  Tbomas  and  his  two  sons, 
T.  L.  and  Lott  Thomas,  that  a  private, 
individual  Indebtedness  of  the  latter  to 
the  former,  amounting  to  about  fSOO, 
should  be  credited  on  tbe  said  note  of 
f1,820,  and  John  M.  Thomas  paid  debts 
owing  by  his  sons,  to  the  amount  of 
$706.94,  which  was. credited  on  the  note 
of  $1,820.  Early  In  February,  1888,  this 
snit  and  several  others  were  instituted 
against  Thomas  Bros.,  and  the  stock  of 
goods  included  in  the  bill  of  sale  to  tbe 
interpleader  was  attached ;  and  the  qnes- 
tioDS  here  involved  grow  out  of  the  con- 
test between  the  interpleader  and  the  at- 
taching creditors  of  the  Thomas  Bros,  in 
regard  to  these  goods.  At  thecloso  of  tbe 
evidence  on  tbe  part  of  tbe  Interpleader, 
the  court  was  asked  to  Instruct  the  Jury 
to  find  the  Issues  for  the  plaintiffs,  which 
the  court  refused  to  do,  and  in  this  we 
think  it  committed  error,  and  for  these 
reasons : 

1.  It  was  held  by  this  court  in  the  case 
of  .Sexton  v.  Anderson,  96  Mo.  878.  8  8.  W. 
Rep.  564,  and  we  will  concede,  that  all 
tbe  members  of  a  firm  may  apply  partner- 
ship property  to  the  payment  of  their  In- 
dividual debts,  if  done  in  good  faith,  and 
without  a  fraudulent  design;  and  hence 
we  will  not  inquire  whether  the  $1,400 
borrowed  of  the  interpleader  and  the  $750 
borrowed  of  Williams  constituted  the 
private  debts  of  the  members  of  the  firm 
of  Tbomas  Bros,  or  not.  We  think  It 
very  clear  that  the  bill  of  sale  In  this  case, 
when  viewed  In  the  light  of  the  surround- 
log  eircnmstances,  as  given  by  tbe  Inter- 
pleader himself.  Is  invalid  as  to  tbe  cred- 
itors of  the  firm,  under  our  statute  of 
fraudulent    conveyances,  which   declares 


void  a  sale  of  property  "madeorcontrived 
with  the  intent  to  hinder,  delay,  or  d^ 
fraud  creditors  of  their  lawful  actions," 
etc.  Section  5170,  Rev.  St.  1S89.  This  bill 
of  sale  both  hinders  and  delays  creditors 
"  of  their  lawful  action". "  Theinterpleiad- 
er  took  $2,680  of  the  Arm  assets  to  liqui- 
date whattae  claimed  be  had  advanced  for 
them.  This  he  bad  a  right  to  do,  if  done 
in  good  faith,  and  with  no  fraudulent  de- 
sign, and  if  that  amount  was  in  fact  due 
him ;  but  there  was  a  conceded  surplus  of 
$1,820.  after  the  payment  of  all  his  claims, 
which  the  creditors  of  the  firm  had  an  un- 
doubted right  to  have  applied  in  payment 
of  their  demands.  Instead,  however,  of 
leaving  this  surplus  in  the  hands  of  the 
members  of  the  firm,  he  took  all  tbe  prop- 
erty, and  gave  his  note  for  $1,820,  payatile 
one  year  after  date.  The  natural,  proba- 
ble, and  even  necessary  effect  of  this  ar- 
rangement, under  the  circumstances,  was 
to  hinder  and  delay  tbe  creditors  of  the 
firm  of  their  lawful  actions,  and  tbe  par- 
ties to  it  must  be  held  to  have  intended 
that  effect  as  the  natural,  probable,  and 
necessary  result  of  their  volnntar,v  act. 
We  apply  the  rule  to  this  transaction 
from  the  following  considerations:  (1) 
The  firm,  and  the  members  of  the  Arm, 
were  Insolvent,  and  known  to  be  insolv. 
ent  by  the  vendee.  (2)  The  whole  of  the 
property  of  tbe  firm  was  conveyed.  Thit 
sale  of  the  surplus,  on  credit,  delayed  the 
creditors  a  year  at  least,  and  put  It  in  the 
power  of  the  members  of  the  firm  to  dis- 
pose of  the  note,  which  was  negotiable  to 
an  insolvent  purchaser,  and  thus  effect- 
ually  deprive  the  creditors  of  this  surplus 
absolutely.  In  Elser  v.  Graber,  69  Tex. 
222.  6  S.  W.  Rpp.  660,  it  appeared  that  a 
merchant,  being  in  an  Insolvent  condi- 
tion, went  to  his  father-in-law,  to  whom 
he  was  indebted  in  the  sura  of  $1,800,  and 
informed  him  of  his  condition,  and  it  was 
agreed  between  the  two  that  the  father- 
in-law  should  take  the  stock  in  trade  at 
$2,.'i00,  giving  bisnote, due  12  months  after 
date,  for  $600.  Tbe  goods  were  attached 
by  other  creditors,  and  the  trial  court 
found  that  the  transfer  was  fair.  Upon 
these  facts,  the  supreme  court  of  Texas, 
through  Gainks,  J.,  said :  "  By  this  trans- 
action he  [thts  merchant]  placed  that  por- 
tion of  the  property  not  received  to  pay 
bis  own  claim  beyond  the  reach  of  the  oth- 
er creditors,  and  left  the  vendor  free  to 
deal  with  it  as  his  own.  The  necessary 
consequence  of  this  proceeding  waa  to 
hinder  and  delay  the  other  creditors  aa  to 
this  surplus,  and  tbe  parties  must  be  pre- 
sumed to  intend  the  direct  result  of  their 
own  willful  conduct.  The  transaction  is 
fraudulent  in  law,  and  appellee  cannot  be 
permitted  to  say  that  his  Intent  was  fair. 
•  •  •  The  point  has  been  repeatedly  de- 
cided by  this  court.  Oppenbelmer  ▼.  Halff, 
(Tex.  Sup.)  4  8.  W.  Rep.  663;  Seligson  v. 
Brown,  61  Tex.  180.  Tbe  fraud  of  a  part 
taints  tbe  whole  transaction,  and  It  must 
be  set  aside.  Lambeth  v.  McClinton.  65 
Tex.  108."  See,  also,  Blum  v.  McBride, 
60  Tex.  60,  6  S.  W.  Rep.  641.  And  this  Is 
the  rule  to  be  dednced  from  the  adjudiea- 
tlons  elsewhere,  (Ruhl  v.  Phtllipa,  2  Daly, 
46;  Downing  V.  Kelly,  49  Barb.  547;  War- 
ner V.  Lake.  [Sup.]  14  N.  T.  Supp.  10;)  and 
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this  la  the  doctrine  also  of  this  coort, 
(Bigeluw  V.  Stringer.  40  Mo.  195.) 

2.  Bt!8ideB  the  necetiBary  effect  of  the 
eztenHion  ul  the  time  of  payment  of  the 
note  to  hinder  and  delay  the  creditors  of 
this  Insolvent  firm,  the  bill  of  sale  con- 
tained this  stipulation:  "It  is  farther 
agreed  that  any  sums  that  the  said  John 
M.  Thomas  may  from  time  to  time  pay 
ont  of  bis  own  money  on  the  obllsations 
of  the  said  parUfs  of  the  second  part  he 
shall  have  a  credit  of  lilte  amount  on  his 
note  this  day  given  to  the  parties  of  the 
second  part  as  abuve  described. "  Here  is 
a  bill  of  sale  not  only  preferring  the  ven- 
dee himself,  but  also  clothing  him  with 
power  to  prefer  other  creditors  at  his  dis- 
cretion, to  the  extent  of  the  surplus.  And 
the  record  shows  that  up  to  the  time  of 
trial  he  bad  preferred  other  creditors  to 
the  extent  of  $706.94,  which  was  then  cred- 
ited on  the  note  of  f  1,820.  ThiM  provision 
in  the  bill  of  sale  Is.  a  badge  of  fraud  In 
law.  Bamum  V.  Hempstnad,  7  Puige,  668; 
Boardman  v.  11  alllday  ,10  Paige,223 ;  Strong 
T.  Hkinner,  4  Barb.  &46.  While  an  insolvent 
debtor  has  a  right  to  prefer  one  creditor 
over  another,  he  has  no  power  to  delegate 
this  right  to  a  third  person.  It  was  perti- 
nently said  by  Chancellor  Walworth  in 
Bamnm  v.  Hempstead,  snpra,  that 
"neither  the  debtor,  nor  his  friendly  as- 
Blgueee,  who  are  generally  selected  by  him- 
self, should  have  the  power  of  giving  pref- 
erences afterwards  to  any  class  of  debts 
or  of  creditors,  whereby  such  creditors 
might  be  Induced  to  relinquish  some  part 
of  their  claims,  or  to  refrain  from  enforc- 
ing the  same  against  the  trust  fund  in 
the  bands  of  the  assignees,  in  the  hope  of 
obtaining  a  preference  on  account  of  such 
indulgence  or  by  the  relinquishment  of  a 
part  uf  their  claims.  And  nn  assignment 
which  thns  places  any  of  the  creditors  in 
the  power  of  the  debtor  or  of  bis  assignees 
must  have  the  etf»ct  to  delay  or  hinder  his 
cnnlltors  In  the  colle<-tion  of  their  debts." 
We  have  not  lost  sight  of  the  fact  that  the 
rases  of  Barnum  v.  Hempstead,  Board- 
man  V.  Halliday,  and  Strong  V.  Skinner, 
sopra.  Involved  questions  arising  out  of 
asHignments  for  the  benefit  of  creditors, 
which  are  clearly  dlstingulBhabio  Irom  ab- 
solute sales;  yet  we  can  perceive  no  rea- 
son why  the  principle  of  those  cases  may 
not  be  applied  to  a  bill  of  sale,  wlierp  there 
is  a  conceded  surplus  due  the  vendors.  In 
the  cose  at  bar  the  vendors  owned  f  1,820, 
and  this  amount  they  authorised  the  ven- 
dee tu  pay  to  their  other  creditors,  giving 
preferences  without  restriction  or  limit. 
As  wassald  by  Chancellor  Walwobth,  tbta 
stipulation  conferred  on  the  vendee  a 
power  to  induce  creditors  to  relinquish 
some  part  of  their  claims,  or  to  refrain 
from  enforcing  the  same  against  the  trust 
fund  in  the  hands  of  the  vendee,  in  the 
hope  of  obtMluing  a  preference  of  payment 
on  flccoant  ut  such  indolgenee,  or  by  the 
reiinqnishment  of  a  part  of  their  claims, 
and  sucb  a  stipulation  does  avoid,  and 
ought  to  avoid,  the  transfer. 

8.  A  part  of  the  consideration  of  this 
tale  was  fictitious,  and  a  part  being  fie* 


titlous,  and  therefore  void,  the  sale  as  a 
whole  must  fall.  State  v.  Hope,  102  Mo. 
410, 14  S.  W.  Rep.  085.  There  is  no  ques- 
tion, for  the  uncontradicted  evidence  con- 
clusively shows,  that  the  f750  borrowed 
of  Williams  was  the  individual  debt  of 
Morgan  Thomas,  and  that  interpleader 
did  not  pay  nor  assume  to  pay  that  debt. 
He  was  liable  tor  it,  it  is  true,  as  surety 
for  his  son,  but  here  he  did  not  attempt 
to  secure  himself  for  any  contingent  lia- 
bility for  It,  but  put  it  In  as  a  patt  of  the 
consideration  of  the  sale  as  an  absolute 
payment,  without  paying  or  assuming 
unconditionally  to  pay  it.  That  he  did 
not  assume  to  pay  it  is  manifest  from  the 
fact  that  on  January  23, 1888,  six  days 
after  the  execution  of  the  bill  of  sale.  Mor- 
gan Thomas  gave  a  deed  of  trust  to  se- 
cure the  payment  of  this  sum  to  Will- 
lams,  on  land  worth  more  than  twice  as 
munh  as  the  sum  secured,  of  which  inter- 
pleader had  notice.  The  record  before  us, 
therefore,  shows  that  the  Interpleader  did 
not  pay,  nor  assume  to  pay,  this  debt, 
and  that  it  has  begu  secured  so  that  he 
will  not  have  it  to  pay  in  the  future,  and. 
If  we  permit  this  sale  to  stand,  he  will  be 
enabled  to  appropriate  this  sum  of  ¥760 
and  the  interest  thereon  witbont  any  con- 
sideration whatever,  which  must  neces- 
sarily operate  to  the  injury  of  the  other 
creditors.  Our  conclusiim  is  that  the  de- 
murrer to  the  evidence  offered  bytheln- 
terplea  ought  to  have  l>een  sustained.  The 
Judgment  must  therefore  be  reversed,  and 
the  cause  remanded,  with  directions  to  en- 
ter Judgment  for  plaintiffs  on  the  issue 
presented  by  the  interpleader.   All  concur. 


Thompson  et  al.  t.  Allen  et  al. 

(Supnme  Court  of  MUiowri,  DMHon  Ifo.  9, 
Deo.  88, 1881.) 

APPBAI/— VlURO  ABSTHAOT— DtSMISSAIk 

Where  appellants  fail  to  file  an  abstract 
of  the  record  ana  a  statement  of  the  case,  aa  re- 
quired by  the  rules  of  the  supreme  court,  their 
appeal  will  be  dismissed.  Longv.  Long,  8  8. 
W.  Rep.  706,  96  Mo.  180:  Jayne  v.  Winn,  11  S.  W. 
Rep.  DM,  98  Mo.  404;  Craig  v.  Scadder,  18  B.  W. 
Rep.  841,  98  Mo.  004;  and  Snyder  v.  Free,  14  8. 
W.  Rep.  876,  108  Mo.  825,— follovred. 

Appeal  from  circuit  conrt,  Jasiwr  coun- 
ty; M.  O.  McGrkgor,  Judge. 

Action  by  William  Thompson  and  an- 
other against  C.  C.  Allen  and  others  for 
the  specific  performance  of  a  contract  to 
convey  land.  Judgment  for  defendants. 
Plaintiffs  appeal.    Dismissed. 

n^ffl.  3%ompsoo,forappellant8.  Phelpa, 
Harding  Jt  Bailer,  for  respondents. 

Thomas,  J.  The  appellants  have  failed 
to  file  an  abstract  of  the  record  and  a 
statement  of  the  case,  as  required  by  the 
rules  of  this  court,  and  therefore,  follow- 
ing the  cases  of  Long  v.  Long,  96  Mo.  180, 
8  S.  W.  Rep.  766;  Jayne  v.  Winn,  98  Mo. 
404,  11  S.  W.  Rep.  909;  Craig  v.  Bcudder, 
98  Mo.  664, 12  S.  W.  Rep.  841;  and  Snyder 
V.  Free,  102  Mo.  325, 14  S.  W.  Rep,  875,— the 
appeal  is  dismissed.    All  concur. 
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EcNZB  ▼.  Evans  et  al. 

(Sumreme  Court  oj  Jfissourf,  ZHvMon  So.  1. 
Dea  aa,  189L) 

AOVBBU    POBSKSSION — CHAHAOTKB  OF  OOODPAMOZ 

— Stbif  bitwbbh  Citt  Lots. 
In  ejectment  between  owners  of  cotermin- 
ons  subdivisions  of  a  lot  of  land  in  a  citv,  plain- 
tiff claimed  under  a  conveyance  describing  his 
subdivision  as  being  "about  20  feet"  in  width. 
Conveyances  of  the  other  subdivisions  of  the  lot 
by  metes  and  bounds  demonstrated  the  fact  that 
lOalntifl's  lot  was  only  37  feet  in  width.  Flaln- 
tUI  bad  always  supposed  and  claimed  that  his  lot 
was  99  feet  wide,  but  bad  never  been  in  the  oo- 
onpanoy  of  nor  claimed  any  of  the  two  feet  be- 
yond the  true  boundary.  Held  itisnfflcient  to  sup- 
port a  claim  of  title  to  such  strip  of  two  feet  by 
adverse  possession. 

Appeal  from  clrenit  court,  Cass  county; 
J.  W.  Sloan,  Judge. 

Action  of  eiectment  by  L.  O.  Kuuse 
asalnst  T.  D.  Evans  and  another.  From 
a  Judgment  lor  plaintiff,  defendants  ap- 
peal.   Reversed. 

J.  S.  Wooldrld/re  and  H.  C.  Daniel,  for 
appellant.  Wbitsitt  A  Jarrott,  for  re- 
spondent. * 

Brace,  J.  This  Is  an  action  ofejectment 
tor  a  strip  of  grround  In  lot  4,  In  block  2,  in 
the  original  town  ot  Harrison viUe,  in  Cass 
county,  instituted  July  2,  ISKT.  The  plain- 
tiff in  Ills  petition  claimed  S  feet  by  30  feet 
6  Inches.  The  rase  was  tried  by  the  court 
without  a  Jury,  and  he  obtained  Jadgment 
for  2  feet  2  inches  by  30  feet  6  inches  ot  the 
land  sued  for,  from  which  the  defendants 
appeal.  The  parties  are  coterminous  pro- 
prietors each  ot  a  subdivision  of  said  lot. 
and  the  snit  grows  out  of  a  dispute  about 
the  boundary  line  between  them.  The 
title  of  each  is  deralgned  by  mesne  convey- 
ances from  Joel  D.  Campbell,  who  owned 
the  whole  uf  lot  4,  but  conveyed  it  in  sub- 
divisions. The  following  diagram  will  il- 
lustrate block  2  and  the  lot  as  thus  con- 
veyed : 

• __^_. 


PCABL  STBirr. 


KjohnCammlBS, 


B. 

pIslBtltri  rvmot* 


grantor. 


;CIee-Honw.l  4  . 

8  EllDnd«o:B.a«l't'»reinot«>tTsntor.-  y 


8.  a.  AUen. 
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Stbcbt. 

The  evidence  tended  to  show  that  lots 
4,  6,  and  6,  an  originally  platted  and  laid 
ont,  wore  of  equal  sise,  and  that  the 
whole  length  of  the  block  from  noith  to 
south,  as  actually  built  upon  and  occu- 
pied from  the  beginning,  is  193 feet 6 inches, 
giving  a  width  to  each  lot  of  64  feet  5^ 


incbea,  (say  64  feet  6  inches.)  In  Janaary, 
1845,  Campbell  conveyed  to  Ell  Dodson  the 
middle  division  of  lot  4,  describing  its 
boundaries  as  "begrinnlng  18  feet  north  of 
the  north-east  comer  of  lot  6,  in  block  2; 
running  thence  north  19Jjfeet;  thence  west 
165  feet  to  the  alley ;  thence  south  19J(  feet ; 
thence  east  to  the  place  of  beginning." 
The  Dodeon  subdivision,  with  one  foot 
more  on  the  south,  subsequently  acquired 
by  his  grantees  and  trannmitted,  making 
20]^  feet  front.  Is  the  part  ot  said  tot  the 
titleto which  is  vested  in  the  defendant  by 
the  record.  On  the27th  of  December,  1846, 
Campbell  conveyed  to  John  Cummins  the 
north  subdivision  of  lot  4,  describing  Its 
boundaries  as  "all  that  part  ot  lot  No.  4,  in 
block  No.  2,  in  the  city  of  Harrisonviile, 
north  of  Eli  Dodson 's  line,  which  part  of 
said  lot  Is  about  twenty-nine  feet,  fronting 
the  public  square,  and  extends  west  back 
to  the  alley .^'  The  plaintiff  has  acquired 
the  Cummins  title  to  this  part  ot  said  lot. 
The  remaining  subdivision  on  the  south 
was  afterwards  conveyed  by  Campbell,  in 
1849,  to  S.  O.  Allen,  described  in  the  deed 
as  "part  of  lot  4,  in  block  No.  2,  fronting 
on  the  street  about  18  feet,  and  running 
back  west  tha  same  width,  the  whole 
length  of  said  lot,  together  with  the  store- 
bouse  situated  on  the  same."  It  will  be 
observed  in  these  deeds  that  the  width  of 
the  lot  Is  estimated  at  66  feet  6  inches; 
that  the  Dodson  deed,  under  which  de- 
fendant claims,  is  the  prior  one,  and  Axes 
specifically  the  boundaries  and  quantity 
conveyed;  that  the  quantity  conveyed  In 
the  Cnmmlns  deed,  under  which  plaintiff 
claims,  is  estimated,  and  the  son  them 
boundary  of  the  land  conveyed,  estab- 
lished, by  the  Dodson  line.  Consequently, 
the  lot  in  fact  only  fronting  61  feet  6 
Inches,  after  Dodson  got  bis  19  feet  6 
Inches,  18  feet  north  of  the  south  bound- 
ary ot  the  lot,  there  remained  for  Cummins 
only  27  feet  front,  instead  of  29 feet,  as  esti- 
mated, and  the  true  line  between  the  co- 
terminous proprietors  would  be  a  line 
drawn  cast  and  west  27  feet  south  of  the 
north  line  ot  lot  4.  In  1868  the  plaintiff  ac- 
quired title  to  the  Cummins  lot  by  three 
separate  deeds  for  the  subdivisions  there- 
of, respectively  marked  on  the  diagram 
"A,""B,"  and  "C."  The  land  sued  for 
which  he  claims  la  In  the  possession  of  the 
defendant  is  8  bySOV  feet  off  the  south  side 
of  A.  The  deed  under  which  he  claims  de- 
scribes that  subdivision  as  follows:  "A 
part  of  the  west  end  ot  lot  4,  in  block  2,  In 
the  city  of  Harrisonviile,  bounded  as  fol- 
lows: Beginning  at  the  north-west  oor- 
ner  of  said  lot  4;  running  thence  south, 
with  the  alley,  29  feet;  thence  east  W% 
feet;  thence  north  29  feet;  thence  west, 
with  the  street,  60^  feet,  to  the  place  ot 
beginning."  In  1874  the  defendant  Evans 
bought  the  Dodson  lot,  and  went  into 
possession.  Business  bouses  were  on  the 
front  of  each  lot  when  each  of  them  went 
Into  possession.  When  Evans  went  Into 
possession,  the  two  buildings  on  the  fronts 
of  each  lot  sat  against  each  other.  There 
was  a  small  tenement  on  plaintiff's  rear 
lot,  not  on  the  strip  in  controversy.  The 
rear  ot  their  respective  lots  fronting  on  the 
alley  seem  to  have  been  uninclosed  other- 
wise. In  the  tall  of  188S  the  defendant 
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«Krted  an  lee-boww  on  the  rear  of  Mb  lot 
facing  th«  alley,  and  In  tbeyear  following 
the  parties  tore  down  the  old  and  put  up 
new  buildings  on  the  front  of  tbelr  lota 
facing  the  public  aqnare.  The  partition 
wall  of  theae  balldlnga  waa  paid  foi  Joint- 
ly, its  line  being  fixed  by  aunie  measure- 
ment that  does  not  appear  clearly  in  the 
record.  In  1887,  some  months  before  this 
salt  was  brought,  the  plaintiff  had  a  sur- 
vey made  of  hia  rear  lot.  A,  according  to 
the  calls  in  his  deed.  Bescinning  a(  the 
nortb-weat  corner  ol  tbp  lot,  and  running 
Booth  at  a  distance  of  26  feet  6  Inches,  the 
surveyor  struck  the  north  wall  of  defend- 
ant's ice-house,  discloBlng  the  fact  that  it 
waa  6  inches  beyond  the  true  line  on  plaln- 
tift'a  premises.  'The  surveyor,  in  another 
part  of  hia  testimony,  says  the  Ice-house 
waa  2  feet  7  inchea.  In  the  latter  case  he 
probably  meant  the  space  covered  by  the 
roof  uf  the  ice-taouHe,  which  projected  cun- 
siderably  over  the  wall  ol  the  bouse. 
However  that  may  be,  according  to  the 
true  line,  the  Judgment  for  the  plaintiff 
should  have  been  for  tbe  Btrlp  of  ground 
l>eglnning  at  a  point  26  feet  6  inches  south 
uf  the  north-west  corner  of  lot  4;  rnnnlug 
thence  south  6  Inchea;  thence  west  80)^ 
feet:  thence  north  6  Inches;  thence  eaat 
90%  feet  to  the  beuinnlug.  Instead,  the 
Judgment  of  tbe  court  removed  the  true 
line  south  1  foot  and  3  inches,  and  gave 
the  plalntlB  1  foot  and  2  Inches  by  80k 
feet  in  addition  to  what  he  was  entitled 
to.  oil  the  land  of  defendant,  making  the 
south  boundary  line  ol  plalutllt's  lot  28 
feet  2  inches  from  the  north  line  of  the  lot. 
Instead  of  27  feet,  as  it  should  have  been. 
This  result  was  evidently  reached  by  tbe 
trial  court  (from  tbe  instruction  given  for 
the  plaintiff)  upon  tbe  theory  that  the 
plaintiff  bad  acquired  title  by  adverse  pos- 
session to  all  that  partol  lot  4  lyingnurth 
of  a  line  drawn  across  said  lot  from  east 
to  west.  96  feet  2  inches  south  of  the  north 
line  ol  said  lot,  based,  probably,  upon 
some  measurements  or  estimates  made  of 
tbe  frontage  of  tbe  buildings  of  the  par- 
ties on  the  public  square,  either  as  they  ex- 
isted at  the  time  of  the  trial,  or  before  the 
new  huildiugs  were  erected.  It  is  not 
clear,  on  the  evidence,  upon  what  data 
tbe  court  did  settle  upon  this  as  the  line 
of  actual  occupancy  by  the  parties  in  front, 
nor  do  we  find  it  necessary  to  inquire  fur- 
ther into  that  question.  The  entry  of 
which  plaintiff  alone  complains  in  his  pe- 
tition was  upon  his  lot  A,  made  by  the 
defendant  in  1882.  For  more  than  10  years 
prior  to  that  entry  he  had  been  in  posses- 
sion of  that  lot,  claiming  it  only  under  his 
deed,  and  to  the  true  line  according  to  the 
deed,  which  he  always  thought,  and  still 
thinks  and  contends,  1b  29  feet  south  of  the 
north-west  comer;  but  he  bad  never  been 
in  the  actual  occupancy  of,  nor  had  he 
ever  claimed  any  land  south  of,  the  true 
line,  and  regardless  of  it.  Consequently 
be  has  not  been  In  adverse  possession  <rf 
any  of  the  land  included  in  the  Judgment, 
south  of  a  line  distant  27  feet  from  the 
north  line  of  lot  4,  and  should  not  have 
had  recovery  for  any  land  south  of  that 
line.  Finch  v.  Ullmann,(Mo.Sup.}16  S.  W. 
Bep.  883;  Crawford  v.  Ahrnes,  ion  Mo.  88, 
15  S.  W.  Bep.  841;  Handlan  v.  McManus, 


100  Mo.  124, 18  S.  W.  Bep.  807;  Kridar  t. 
Mllner,  90  Mo.  146, 12  8.  W.  Rep.  461;  Skin- 
ker  V.  HaagHma.  99  Mo.  208, 12  S.  W.  Bep. 
669,  and  caaefl  cited.  There  was  no  ad- 
verse posaesBlon  of  tbe  premiBeB  in  dis- 
pute in  the  rase,  each  party  claiming  only 
to  tbe  true  line  between  them.  Tbe  Judg- 
ment is  reversed,  and  causa  remanded  for 
new  trial.    Ail  concur. 


Stump  et  at.  r.  Hornback  et  al. 

(Supreme  Court  tj  AflMoitrt,  PioMon  So,  t. 
Deo.  sa,  1891.) 

AmAi^-IfAifsiTB  UKD  Sbooxs  Appbal — Bno*- 
miTT— Rbcovbbt  or  Bsiras  ajtd  Fbofits— Ix- 

fUaCTION. 

1.  Where  a  cavae  has  been  remanded  by  the 
sapreme  court  with  directions  to  enter  a  partio- 
nlar  Jadgm^nt,  the  only  qneBtion  to  bs  consid- 
ered on  an  appeal  from  the  Judgment  entered 
thereon  by  the  court  below  is  whether  snoh 
Judgment  is  in  confcnrmity  to  the  mandate. 

a.  Under  Rev.  SL  ff  2352-2265,  proTiding  that 
a  Jsdgment  in  eleotment  lor  plaintiffs  should  in- 
clude the  accruing  rents  and  profits  until  powes- 
oion  is  delivered,  such  a  Judgment  awarded  plain- 
tiffs a  certain  sum  per  month  till  possession 
should  be  delivered  to  them.  In  asubMquent  acy 
tlon  brought  by  the  defendants  in  ejectment  for 
the  value  of  improvements  put  upon  the  land  by 
them,  an  injunction  was  granted  staying  ezectt- 
tiOD  on  tbe  Judgment  in  ejectment,  and  was  final- 
ly made  perpetual,  anless  plaintiffs  in  ejectment 
snonld  pay  the  value  of  the  improvements,  field, 
that  the  injunotlon  did  not  prevent  the  aooruiog 
thereafter  of  tbe  monthly  rente  and  profits  under 
the  Judgments  in  ejectment. 

Appeal  from  circuit  court.  St.  Charles 
county:  W.  W.  Eowabiw,  Judge. 

Action  by  Maria  C.  Stump  and  another 
against  Phoebe  J.  Homback  und  another 
to  recover  the  value  of  improvements  made 
by  plaintiffs  upon  certain  lands,  for  the 
possession  of  which  a  Judgment  in  eject- 
ment had  been  rendered  against  them  la 
favor  of  defendants  In  this  action.  Judg- 
ment for  plaintiffs.  Uefendants  appeal. 
Reversed.  See  former  report,  6  S.  W.  Bep. 
356. 

H.  C.  Lackland  and  C.  W.  Wilaoo,  for  ap^ 
pellanta.  T.  F.  McDearmoa,  for  reapond- 
ents. 

Macfabi.ane,  J.  This  Is  a  proceeding 
by  plaintiffs,  who  were  unsuccessful  defend- 
ante  in  an  ejectment  suit,  to  recover  the- 
value  of  improvements  made  by  them  up- 
on the  land,  for  the  possession  of  which  a 
Jodguient  was  rendered  against  them  la 
favor  of  thesedefendants.  In  the  ejectment 
suit  judgment  was  rendered  in  favor  of  de- 
fendants in  this  suit,  and  against  the  plain- 
tiffs, for  the  possession  of  the  land, and  for 
9411  30  damages,  " together  with  twenty 
dollars  per  month  from  this  date  till  poB- 
seasion  of  said  premises  be  delivered  to 
plaintiffs,  and  coHts."  This  Jud;;ment 
was  dated  September  13,  1881.  PialntlffB 
herein  commenced  this  proceeding  Septem- 
ber 27, 1881,  and  on  tbe  same  day  tbe  court 
granted  a  temporary  injunction  prohibit- 
ing defendants  herein  from  enforcing  their 
Judgment  for  possession  until  this  suit 
should  be  finally  disposed  of.  Thecase  waH 
tried  upon  the  petition  and  i^nswer  in  Sep- 
tember, 1882,  and  the  value  of  the  improve- 
ments assessed  by  tbe  Jury  at  $1,960,  and 
tbe  value  of  the  lands  aside  from  tlw  im- 
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J»roTement8,  at  $1,462.05.  The  conrt  re- 
osed  to  ailo'w  the  Juda^ment  recovered  by 
defendants  (ordaniages  and  accrued  rents 
and  iiroflts  in  the  ejectment  suit  to  be  set 
off  againat  the  value  ot  the  improvesientH 
HO  found,  and  entered  a  decree  divesting 
defendants  ot  their  title,  and  vesting  it  in 
*ite  plaintiffs  on  payment  of  the  estimated 
7alue  of  the  land,  aside  from  the  Improve- 
ments,—91,462.06,— Into  court  tor  the  bene- 
fit of  defendants.  From  this  ludgment  de- 
fendants appealed  to  the  St.  Louis  court  ot 
appeals,  where  the  Judgment  was  affirmed, 
and  defendants  thou  appealed  to  this  court, 
where  the  Judgment  was  reversed,  and 
is  reported  in  94  Mo.  27,  and  6  8.  W.  Rep.  356. 
After  the  case  had  been  remanded  to  the  cir- 
cuit court  of  St.  Charles  county,  both  par- 
ties filed  motions  to  have  the  Judgment 
entered  in  accordance  with  thejudgment  of 
thesupremecourt.  On  the  hearing  ot  these 
motions  It  was  admitted  that  plaintiffs 
were,  and  since  the  rendition  of  thejudg- 
ment In  ejectment  suit  had  continued,  io 
the  possession  of  the  land :  that  plaintiffs 
on  the  12th  of  May,  1884,  paid  to  defend- 
ants the  Judgment  for 941 1.30 damages,  but 
that  no  part  uf  tberentsand  profits  ot  the 
land  accruing  since  the  Judgment  had 
been  paid.  It  was  also  agreed  that  the 
temporary  injunction  granted  at  the  com-- 
mencement  of  the  proceeding  had  contin- 
ued, and  was  then  In  force.  The  court 
thereupon  entered  up  a  decree  awarding 
to  |)lHlntiffB  the  value  of  the  Improvements 
as  oHHeRHed  by  the  Jury  In  September,  1882, 
to-wit,  f1,S)60.  The  Injunction  was  made 
perpetual  unless  this  sum  was  paid  by  de- 
fendants on  or  before  December  1,  18S8;  in 
the  event  it  wtis  paid  then,  the  Injunction 
to  be  dlHHiilved.  In  this  decree  the  court 
made  the  following  finding:  "And  the 
court  doth  further  find  the  defendants 
herein  were  not  entitled  to  the  possession 
of  the  land  In  controversy  after  the  grant 
of  the  temporary  Injunction  herein,  and  are 
not  entitled  to  the  poHsesslon  thereof,  and 
thut  therefore  nu  monthly  rents  and  prof- 
its have  accrued  to  them  there«)n."  From 
this  Judgment  defendants  appealed. 

This  court,  when  the  case  was  before  It  on 
a  former  appeal,  (94  Mo.  34  and  6  S.  W.  Rep. 
Sftt't.  I  made  the  following  orderfor  the  gov- 
ernment of  the  circuit  court  In  finally  de- 
termining the  case:  "And  appellants  [de- 
femlants]  having  neglected  or  refused  to 
exercise  their  privilege  of  election  to  take 
the  value  of  the  land  aside  from  the  Im- 
provements," the  Injunction  will  be  made 
perpetual,  and  appellants  forever  enjoined 
from  taking  possession  of  said  lands  un- 
der said  Judgment,  or  having  execution 
therefor,  unless  on  or  befont  a  reasonable 
day,  to  be  fixed  by  said  court  In  its  decree, 
they  pay  the  respondents,  or  Into  the  court 
for  their  use,  the  value  of  the  improve- 
ments as  found  by  the  verdict  of  the  Jury, 
agaJDsr  which  amount,  however.  Is  to  be 
set  off  and  deducted  so  much  ot  appellants' 
Judgment  for  rents  and  profits  in  the  ac- 
tion of  ejectment  as  remains  unsatisfied; 
the  injunction  to  be  dissolved  on  such  pay- 
ment." When  this  cause  was  remanded 
to  the  circuit  court  with  directions  to  en- 
ter a  particular  Judgment,  that  court  had 
no  power  to  enter  any  other  Judgment,  or 
to  consider  or  determine  other  matters 


not  ineloded  in  the  doty  of  entering  the 
Judgment  as  directed.  All  other  matters 
bad  become  ran  Adjudicata,  and  could  not 
be  reopened.  Hurck  v.  Ersklne,  60  Mo. 
116;  Sbroyer  v.  NIckell,  67  Mo.  589 ;  Chou- 
teau V.  Allen,  74  Mo.  69;  State  ▼.  Olvan, 
75  Mo.  617.  No  queation,  then,  can  Do 
properly  considered  on  this  appeal,  except 
whether  thejudgment  entered  by  the  cir- 
cuit court  was  In  conformity  to  the  man- 
date of  this  court.  This  depends  upon 
whether  there  was  a  "Judgment  for  rents 
and  profits"  in  the  ejectment  suit  which 
remained  unsatisfied.  It  Is  conceded  that 
the  Judgment  for  damages,  which  includ- 
ed all  rents  up  to  the  date  of  its  rendition, 
was  fully  paid.  If,  therefore,  any  nnsat- 
isfied  Judgment  remained,  it  grew  out  of 
the  rents  and  profits  which  have  accrued 
since  the  original  Judgmnnt  was  rendered. 
That  part  of  the  Judgment  allowed  from 
its  date  $20  per  mouth  "till  possession  of 
said  premises  be  delivered  to  plaintiffs." 
Old  these  accruing  rents  and  profits  consti- 
tute a  part  of  the  Judgment?  The  stat- 
ute provides  that.  If  plaintiff  prevail  in 
the  action,  heshall  recover  by  way  of  dam- 
ages the  rents  and  profits  down  to  the 
time  of  assessing  the  same.  Section  2252. 
The  Jury  shall  find  the  monthly  value  of 
the  rents  and  profits.  Section  2254.  "In 
such  case  the  Judgment  shall  be  for  the  re- 
covery of  the  premises,  the  damages  as- 
sessed, and  the  accruing  rents  and  profits, 
at  the  rate  found  by  the  Jury,  from  the 
time  of  rendering  the  verdict  until  the  pos- 
session ot  the  premises  is  delivered  to  the 
plaintiff."  Section  2255.  It  Is  very  clear 
from  the  foregoing  provisions  of  the  stat- 
utes that  the  rents  and  profits  as  they  ac- 
crued became  as  much  a  part  of  the  Judg- 
ment as  accruing  Interest  does  as  a  part 
of  an  ordinary  Judgment,  and  are  In  like 
manner  collectible  on  execution.  Lee  t. 
Bowman,  55  Mo.  402;  Parsons  v.  Moses, 
16  Iowa,  441 ;  Davis  v.  Louk,  30  Wis.  313. 
Indeed,  we  do  not  understaud  the  circuit 
court  as  entertaining  views  contrary  to 
these;  but  from  the  finding  of  that  court 
that  defendants  were  not  entitled  to  the 
possession  of  the  lands  after  the  grant  ot 
the  temporary  Injunction,  and  that, 
"therefore,  no  monthly  rents  and  profits 
have  accrued  to  them  thereon,"  we  Infer 
that  the  conrt  held  the  order  granting  a 
temporary  Injunction  to  have  operated 
not  only  as  a  stay  of  execution,  but  as  a 
full  satisfaction  of  the  Judgment  on  all 
rents  and  profits  that  should  accrue  while 
the  injunction  continues  in  force.  We  are 
unable  to  accept  this  view  of  the  ettect  of 
the  Injunction. 

Originally,  at  common  law,  one  wrong- 
fully withholding  the  possession  ot  land 
from  another  could  not  recover  for  Im- 
provements made  thereon,  but  the  right 
of  the  one  dispossessed  to  recover  In  some 
form  of  action  the  rents  and  profits  has 
always  been  recognized.  6  Amer.  ft  Eng. 
Enc.  Law,  245;  Sedg.  &  W.Tr.  Title  Land, 
I  648;  Webster  v.  Stewart,  6  Iowa,  403. 
In  case  the  proceedings  to  recover  the 
land  came  Into  a  court  ot  equity,  that 
court,  acting  on  the  maxim  that  "  he  who 
seeks  equity  must  do  equity,"  required 
compensation  to  be  made  for  all  perma- 
nently beneficial  Improvements  made  upon 
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the  land  In  goo6  faltb  and  under  an  bon- 
eft  belief  of  owneniblp.  Bedg.  &  W.  Tr. 
Title  Land,  §  693;  Putnam  y  Rltcble,  6 
Palf^e,  890.  Mesne  rents  and  proflta  were 
recovered  at  comtnun  law  by  an  action 
axalnst  the  trespasBer  after  recovery  In 
ejectment.  Courts  ot  law  In  time  came  to 
treat  this  action  as  equitable,  and  per- 
mitted the  bona  Sde  occupant  the  benefit 
of  bis  improvement  made  upon  the  land  in 
Kood  faith  to  the  extent  and  value  of  the 
rents  and  profits,  by  way  of  set-off.  Dot- 
hHKe  V.  Stoart.  85  Mo.  263;  Sedg.  &  W.  Tr. 
Title  Land,  §  698.  In  order  more  effectual- 
ly to  apply  these  equitable  principles,  re- 
nip<)ial  statutes  have  been  enacted  in  most 
ot  the  states,  and  In  this  state  the  one  un- 
der cuosiderAtion.— Kev.  St.  1R79,  S  2258  et 
8(H).. — as  also  the  secti<ms  authorising  the 
recovery  oT  rents  and  profits, — sections 
21S2-2254,  supra.  It  is  evident  these  stat- 
ntes  were  designed  to  enlarge  the  equities 
previously  applied,  and  to  furnish  a  more 
8]»eedy  and  effective  remedy  than  the  com- 
mon law  afforded.  The  proceedings  to 
ret-over  for  improvements  were  designed 
mervly  to  supplement  and  continue  the 
e]<-ctment  suit  out  of  which  they  grew, 
and  enforce  the  equities  of  the  occupant 
before  the  Judgment  In  the  original  suit 
bad  been  execntetl ;  otherwise  In  many 
cases  the  claims  for  compensation  might 
b(>  wholly  fruitless.  So  It  has  been  held, 
as  In  this  case  on  the  first  appeal,  thatthe 
Judgment  for  damages,  rents,  and  profits 
in  the  ejectment  suit  should  be  set  off  by 
the  award  in  the  subsequent  proceeding 
for  compensation,  (Fen wick  v.  Olll,  8S 
Mo.  6^,)  and  that  the  claim  for  the  value 
of  Improvements  must  be  made  In  the 
court  in  which  the  recovery  In  the  eject- 
ment suit  was  had,  (Malone  v.  Stretch,  69 
tiu.'2o.)  In  this  esse  it  is  said:  "Taliing 
the  occupying  claimant  provisions  as  a 
whole,  it  seems  quite  clear  that  the  true 
theory  of  the  law  Is  that,  when  a  claim  is 
made  for  compensation  for  improvements, 
all  the  statutory  equities  Involved  In  that 
claim  must  meet  with  adjustment  prior 
to  the  occurrence  of  eviction,  and  no  rem- 
edy is  conferred  by  the  statute  on  the  par- 
ty making  Improvements  except  he  com- 
ply with  Its  terras."  There  is  nothing  in 
any  section  of  the  statute  from  which  an 
Inference  can  be  drawn  that  the  Judgment 
in  the  ejectment  suit  is  In  any  manner 
modified  or  affected  by  the  proceeding  for 
compensation, other  than  that  the  part  of 
it  awarding  damages  and  accruing  rents 
and  profits  may  be  reduced  or  satisfied  by 
the  award  for  the  value  of  the  Improve- 
ments. The  Injunction  merely  operates  as 
a  stay  of  esecutlntr  a  writ  of  possession 
until  the  value  of  the  improvements  is 
ascertained.  It  operates  merely  as  a  su- 
persedeas, as  In  case  an  appeal  had  been 
taken  from  the  judgment  In  ejectment. 
The  statute  growing  out  of  the  applica- 
tion of  equitable  principles  should  be  given 
8  liberal  construction,  so  as  to  do,  as  far 
as  possible  under  its  provisions,  complete 
lontice  between  the  parties.  Plaintiffs  ap- 
ply for  equha  hie  relief  under  the  statute, 
and  themselves  obtain  an  Injnuctlon  pre- 
venting defendants  from  taking  poitses- 
sloD  of  the  land  which  has  been  adjudged 
to  b^ong  to  tbem  until  tbelr  equitable 


righ  ts  are  settled.  They,  too,  are  subject 
to  the  same  maxim,  to  do  equity  which 
they  are  applying  to  defendants.  When 
they  elected  to  continue  the  occupancy  o( 
the  land  for  the  purpose  of  obtaining 
equitable  relief,  there  Is  nothing  unfair  or 
inequitable  In  requiring  them  to  pay  for 
its  use  and  occupation.  The  righ  t  to  en- 
force  the  judgment  only  was  suspended 
by  the  injunction  order,  not  Its  vitality. 
The  judgment  for  rents  and  profits  to  be 
applied  as  set-off  to  the  value  ot  the  Im- 
provements under  the  mandate  of  the 
court  Includes  the  accrued  rents  and  profits 
from  the  assessment  of  the  same  by  the 
Jury  to  the  time  the  set-off  is  applied. 
Judgment  reversed,  and  cause  remanded, 
with  directions  to  enter  such  orders  as 
may  be  necessary  to  carry  out  the  pre- 
vious mandate  of  this  court  in  accordance 
with  this  opinion.  If  tbe  Judgment  ex- 
ceeds the  award  for  compensation,  it 
should  be  credited  by  the  amount  of  the 
award.  Inasmuch  as  plaintiffs  are  charged 
with  the  rents  and  profits  of  tbe  land  in 
its  improved  condition,  they  should  be  al- 
lowed interest  on  the  amount  assessed  for 
improvements  from  the  date  of  its  assess- 
ment. When  compensation  for  improve- 
ment has  been  satisfied  either  by  payment 
or  set-ofi,  the  injanction  should  be  dis- 
solved. In  order  to  apply  the  set-oft  equi- 
tably, the  rents  and  profits  that  had  ac- 
crned  at  the  date  of  the  assessment  of  the 
valne  of  improvements  should  be  deducted 
from  the  amount  assessed.  Interest 
should  becalculatedon  tbe  balance  for  one 
year  at  6  per  cent.,  and  the  amount  re- 
duced by  the  rents  and  profits  for  tbe 
year,  and  so  continue  allowing  interest 
on  balances  and  makiug  annual  deduc- 
tions of  rents  and  profits  until  the  aSHess- 
ment  Is  exhausted,  or,  if  not  exhausted,  to 
tbe  date  at  which  tbe  final  order  is  made. 
All  concur. 


OoMSTooR  V.  Eastwood  et  a/. 

(Swpreme  Cmvrt  of  Jtftesouri,  Division  No.  i. 
Deo.  22, 1891.) 

AovEBsa  Possession — What  CoNSTiTUTBa  —  Bvi- 

DBNCS. 

1.  Plaintllt,  In  ejectment  to  recover  s  traotof 
military  bounty  land,  claimed  title  by  the  adverse 
possession  of  his  grantor,  H.,  for  the  statutory 
period  of  tvro  years;  the  basis  of  his  claim  beinjt 
•  lease  of  the  land  to  L.  for  a  term  of  three  years, 
pur}>ortlng  to  have  been  ezuouted  byH.  Defend- 
ants introduoed  evidence  to  show  that  H.  and 
one  J.,  under  whom  defendants  claimed  title, 
were  joint  owners  of  the  land,  and  that  J.  drew 
up  the  lease  to  L.,  and  inserted  the  name  of  H. 
as  landlord,  on  account  of  J.  's  physical  inabllibr 
to  attend  to  the  collection  of  rents,  etc.  Held, 
that  the  question  whether  or  not  the  possession 
of  H.  by  virtae  of  the  lease  was  hostile  to  that 
of  bis  co-owner,  J.,  was  for  tbe  jury,  and  that, 
tbe  evidence  being  conflicting  on  that  polnti 
their  verdict  for  defendants  was  conclusive  oi 
the  matter. 

8.  In  such  case.  If  the  lease  was  made  in  the 
name  of  H.  tor  his  sole  benefit,  and  was  so  in 
tended  at  the  time  ot  the  ezecatlon  thereof,  and 
the  possession  of  his  tenant  thereunder  was  taken 
and  held  with  the  Intention  of  excluding  J.  from 
any  right  to  the  land,  then  such  possession  was 
adverse  to  that  of  J.  and  defendants  claiming 
under  him ;  but  if  the  name  of  H. ,  as  lessor,  was 
merely  inserted  therein  for  convenience,  the  pos- 
session of  the  tenant  was  not  adverse  to  that  of 
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f.,  VUngt  B.  held  aa  Interwt  in  the  land  with 
and  thourh  he  intended  to  claim  an  ezolualTa 
Interest  in  himself. 

8.  Plaintiff  contended  that,  aa  parohaaer  from 
and  assisnee  of  H.,  he  became  Immediately  pos- 
aeased  of  the  premlsea,  and  that  the  aubaeqnont 
entry  thereon  by  defendants  was  upon  his  actual 
poaaeaaion,  and,  being  wrongfol,  afforded  them 
no  protection  against  nts  rights,  though  the  poa- 
session  of  his  tenant  bad  been  snort  ox  the  period 
of  limitation.  Held,  that  plaintiff's  rights  in 
that  respect  depended  upon  the  relations  of  his 
grantor,  H.,  and  the  tenant,  L.;  and,  the  qaes- 
tion  submitted  to  the  ]ury  helng  nrhether  such 
tenant  was  in  posaession  "as  the  tenant  of  H.  and 
for  him, "  their  negative  finding  on  that  point 
was  conclusive  against  plaintiff's  asserted  rights. 

4.  Defendants  were  not  estopped  to  deny  that 
the  tenant's  possession  under  the  lease  of  H.  was 
adverse  to  that  of  J.  by  the  fact  that  defendants* 

fantor,  claiming  under  mesne  conveyances  from 
,  had  iuHtituted  ejectment  against  plaintiff, 
alleging  that  he  a.nlawfally  withheld  the  poa- 
aeaaion of  the  premises  in  question;  the  rule 
against  inconsistent  defenses  applying  only  to 
inconsistent  defenses  in  the  same  suit. 

Appeal  frnm  circuit  court,  Cbarlton 
couaty ;  0.  D.  Burgbbb,  Judge. 

Action  ofeiectmeot  by  John  Comatoek 
asaluBt  Hosea  P.  Eastwood  and  others. 
From  a  judgment  tor  defendants,  plaintiff 
appeals.    Affirmed. 

.4.  W.  MuIIeoa,  tor  appellant.  H.  Laader, 
tor  respondents. 

Magfarlanb,  J.  This  la  ejectment  for 
the  recovery  of  the  S.  E.  H  section  4, 
township  54,  range  19,  Charlton  county, 
commenced  February  27,  IS^,  against  de- 
fendanta  Eastwood,  Kennedy,  and  Clair. 
Helen  M.  Rogers  was  afterwards  made 
a  party  defendant  on  her  own  motion, 
claiming  that  the  other  defendants  were 
tenants  under  a  lease  from  Henry  Rog- 
ers, deceased,  and  she  was  the  sole  heir  at 
law  of  said  deceased.  The  petition  was  in 
the  uaual  form,  laying  the  ouster  on 
March  1, 1884.  The  answer  was  a  general 
denial.  The  land  was  what  Is  known  as 
"military  bounty  land."  The  pateut 
from  the  United  States  was  issued  to 
Thomas  W.  Britton  January  4,  1819.  No 
conveyance  was  shown  from  the  patentee. 
Plaintiff  claimed  title  by  reason  of  alleged 
previous  adverse  possession  for  the  period 
of  two  years.  The  trial  was  to  the  court 
without  a  jury.  'The  basis  for  the  claim 
of  adverse  possession  was  a  lease  uf  the 
land  In  question  from  Lucius  D.  Hyde  to 
David  Longsdortf,  dated  March  1,1881,  for 
a  term  of  three  years,  or  until  the  land 
was  sold.  Under  this  lease  the  Itfssee  went 
into  possession,  and  inclosed  the  whole 
tract  with  a  substantial  wire  fence  about 
June  1, 1881,  and  occupied  and  used  the 
land  as  a  pasture  until  October  20, 1SS3, 
when,  without  notice  to  Hyde  or  plaintiff, 
he  removed  the  fence,  and  abandoned  the 
posnesslun.  Immediately  after  LongsdOrtf 
gave  up  the  possession  defendants  entered 
upon  the  land,  and  refenced  it.  On  the 
22d  day  of  June,  1R83,  the  lessor,  Hyde,  as- 
signed the  lease  to  plaintlO,  and  on  the 
same  day  executed,  acknowledged,  and 
delivered  to  him  a  deed  to  the  land.  On 
the  27th  of  September,  1881.  Henry  Rog- 
ers and  his  daughter,  the  said  Helen  M. 
Rogers,  commenced  a  suit  in  ejectment 
against  Longsdortf  and  Hyde  tor  the  pos- 
session of  the  land.    After  the  oonveyauce 


of  Hyde  to  plaintiff,  the  latter  was.  on  his 
own  motion,  m^de  a  party  defendant  in 
said  suit.  This  suit  was  continued  from 
term  to  term  until  April  9, 1884,  when  It 
was  voiontarily  dismissed  by  plaintiffs. 
As  a  basis  tor  their  posaession  defendants 
read  in  evidence  the  following:  "Deed 
from  Henry  L.  Gains  and  wife  to  John  P. 
Jones,  dated  April  3, 1869;  deed  from  John 
P.  Jones  and  wife  to  Dan'l  Wbitlnger  and 
P.  R.  Bean,  dated  June  10, 1875:  deed  from 
said  Wbitlnger  and  Bean  to  Howard  O. 
Greene,  dated  April  8,  1879;  deed  from 
Howard  O.  Greene  and  wife  to  Henry  Itug- 
ers,  trustee  for  Helen  W.  Rogers,  dated 
July  12,  1880;  deed  from  Henry  Rogers, 
trustee  for  Helen  W.  Rogers,  to  Ann  E. 
Kennedy,  wife  of  A.  O.  Kennedy,  dated 
June  80,  1884."  These  are  suhstantlaUy 
the  facts  In  the  case,  which  areundisputed. 

The  evidence  then  nHered  by  defendants 
tended  to  prove  the  following  facts :  That 
John  P.  Jones  and  L.  D.  Hyde  had  been, 
and  were  during  the  years  1881. 1S.S2.  and 
1883,  partners  in  the  cattle  business  and  In 
the  ownership  of  considerable  land,  and 
that  Jones  made  the  contract  for  the  lease 
of  the  land  to  Longsdorft,  and  drew  up 
the  lease  to  him,  and,  as  a  matter  of  con- 
venience, the  name  of  Hyde  was  Inserted 
in  the  lease  as  landlord,  for  the  reason 
that  Jones  was  a  cripple,  and  Hyde  was 
active,  and  better  able  to  attend  to  the 
matter;  that  tbeobject  of  Jones  in  leasing 
the  land  was  to  hold  the  possession,  but  not 
adversely  to  those  to  whom  he  had  sold, 
but  tor  the  protection  of  their  title  under 
him;  that  during  the  year  1882.  while 
Longfsdortf  was  in  possession  under  the 
Hyde  lease,  plaintiff  and  Jones  had  con- 
siderable correspondenee  with  a  view  of 
the  latter  selling  to  the  former.  In  this 
correspondence  plaintiff  appears  to  recog- 
nize a  joint  interest  of  Jones  and  Hyde  in 
the  land.  Plaintiff  offered  evidence  which 
tended  to  prove  that  Jones  bought  the 
land  for  Hyde,  who  refunded  the  purchase 
money,  and  thereafter  claimed  tlie  same 
as  his  own,  and  so  used  and  controlled  it, 
and  sold  it  to  plaintiff  for  9300.  Tbia  we 
deem  a  sufiiclent  statement  of  the  facts. 

It  will  be  seen  from  the  foregoing  state- 
ment that  neither  party  relies  upon  a  pa- 
per title  to  support  his  claim  to  the  land. 
Plaintiff  bases  his  right  to  recover  solely 
upon  an  alleged  previous  adverse  posses- 
sion, and  defendants,  to  defeat  a  recov- 
ery, rely  ..pon  their  possession,  and  the 
infirmity  in  the  title  of  plaintiff.  It  is 
true,  defendunta  read  a  number  of  deeds, 
making  a  chain,  the  first  link  of  which  was 
in  the  air,  and  wholly  detached  from  the 
original  source.  These  were  only  read  to 
show  color  of  title,  and  good  faith  In  the 
posdession.  The  substantial  controversy 
in  the  case  grows  out  of  the  character  of 
the  possession  of  Longsdorft  under  bis 
lease  from  Hyde.  There  is  no  question  but . 
that  the  actual  possossion  under  that 
lease  continued  from  the  1st  of  June,  1881, 
until  the  20th  of  October,  1883,— a  period, 
when  applied  to  military  bounty  land, 
sufficient  under  the  statute.  If  adverse, 
not  only  to  bar  a  recovery  by  any  other 
claimant, but  to  vest  in  plaintiff,  the  gran- 
tee of  Hyde,  the  title  to  the  land,  upon 
wh'ch  ejectment  may  be  maintained.    Rev. 


Digitized  by 


Google 


Mo.) 


STATE  e.  WITHBOW. 


41 


St.  18T9.  5  821»;  Gardner  v.  Terry,  fl9  Mo. 
626,  12  S.  W.  Kep.  888;  Fulkereon  v.  Mitch- 
ell. 82  Mo.  IS;  Cooper  V.  Ord.  60  Mo.  488. 
While  there  ta  no  doubt  that  LunKSdorlt 
held  the  actual,  visible,  coDtinnoas,  and  uo- 
torioQM  poBseBRlon  under  his  leaae  from 
Hyde  for  the  requisite  period  to  create  the 
bar  ol  the  statute,  it  does  not  lollow  that 
his  possession  had  the  effect  uf  doing  so. 
In  order  to  have  created  the  bar  It  was 
necessary  to  show  that  the  possession 
was  adverse,— that  Is,  that  the  possession 
Intended  to  disseise  all  others  not  in  priv- 
ity with  him,  and  to  hold  and  claim  the 
property  exclusively  as  his  own.  Thomas 
V.  Babb,  46  Mo.  886;  Bradley  v.  West,  60 
Mo.  36.  It  the  lease  was  made  in  the  name 
of  Hyde,  was  for  his  sole  benefit,  and  was 
so  intend<>d,  when  the  contract  was  made 
and  the  lease  was  written,  and  the  posses- 
sion of  his  tenant  thereunder  was  taken 
and  held  with  the  Intention  of  excluding 
Jones,  and  those  claiming  under  deeds 
from  bim,from  any  right  to  the  land,  then 
the  poRsesslon  was  adverse;  but  If  the 
contract  was  made  and  the  lease  written 
by  Jones,  either  for  his  own  benefit,  or  the 
]oinc  use  of  himself  and  Hyde,  or  for  the 
protection  of  his  grantees,  and  the  name 
uf  Hyde  was  Inserted  therein  as  lessor 
merely  for  convealence,  then  the  possession 
uf  the  tenant  was  not  adverse  to  that  of 
Jones,  though  Hyde  held  an  Interest  In 
the  land  with  Jones,  and  tbongb  he  in- 
tended to  ?iaim  an  exclusive  possession  in 
himself.  It  the  possession.  In  its  Inception, 
was  friendly,  then  it  could  not  be  convert- 
cl  into  one  uf  hostility  by  a  mere  mental 
intention.  Some  notice  or  act  Indicative 
of  an  intent  to  disseise  was  necessary. 
8pencer  v.  O'Neill,  100  Mo.  49,  12  8.  W. 
Kep.  1U54;  Campbell  v.  OasLlgbt  Co.,  84 
Mo.  352.  It  was  a  question  of  fact  for  the 
determination  of  the  Jury  whether  Hyde's 
possession  was  adverse  to  and  ezciusive  of 
the  rights  of  Jones  and  those  claiming  un- 
der him.  The  court  Instructed  the  Jury  in 
accordance  with  our  view  of  the  law  as 
herein  expressed.  The  issue  was  fairly 
submitted,  and  the  verdict  ought  to  end 
that  controversy. 

Plaintiff  also  makes  the  farther  point 
that  he.  as  assignee  of  and  purchaser  from 
Hyde,  became  immediately  on  the  pur- 
chase and  aoslgnmeut  possessed  of  the 
premises,  and  the  subsequent  entry  by  de- 
fendants wuH  upon  bis  actual  possession, 
and  was  wrongful,  and  afforded  them  no 
protectio-  against  his  rights,  though  the 
possession  of  his  tenant  bad  been  short  of 
the  period  of  limitation.  The  principle  of 
this  contention  Is  undoubtedly  correct. 
The  abandonment  ol  leased  premises  by  a 
tenant  does  no'  give  license  to  any  Intrud- 
er ti' enter  therein  and  claim  the  right  of 
Sosseralon.  Warren  v.  Hitter.  11  Mo.  356; 
[ay  V.  Luc'-ett,  48  Mo.  474.  But  whether 
this  principle  is  applicable  to  the  case  in 
band  depends  upon  the  relation  between 
Hyde  and  the  tenant.  If  Longsdorff  was 
the  tenant  of  Hyde  only,  then,  as  to  him 
and  bis  assignee,  defendants  were  nothing 
more  than  wrongful  Intrnders  npon  plaln- 
titr^  possession.  The  tortious  poBsession 
thus  acquired  would  have  been  indefensi- 
ble in  this  actloD.  If,  however,  Longs- 
dorS  was  the  tenant  of  Jones,  be  alone 


could  complain  of  the  acts  of  defendaata 
In  taking  possesNlon.  If  the  possession  ol 
the  tenant  was  for  the  benefit  and  protec- 
tion ol  the  graotees  of  Jones,  then  dafend- 
ants,  as  such  grantees,  bad  the  right  tn 
the  possession.  Plaintiff  had  uegotiatecl 
with  both  Jones  and  Hyde  lor  this  land, 
and  was  fully  informed,  as  the  correspond- 
ence between  him  and  Jones  shows,  ol  the 
condition  of  the  title,  and  the  character  of 
the  tenancy  under  which  poBsesBlon  was 
held;  and  the  sale  and  assignment  gave 
him  no  better  right  to  the  posseHSlon  than 
that  of  bis  assignor.  This  question  was 
also  passed  upon  under  instructions,  in 
substance,  that.  If  the  tenant  was  in  pos- 
session "as  the  tenant  ol  Hyde,  and  for 
him,"  and  abandoned  the  premlsos,  and 
removed  the  fencing  therefrom,  without 
notice  to  plaintiff  or  Hyde,  and  defendanta 
thereupon  entered  on  the  premises,  their 
possession  so  acquired  would  be  wrong- 
ful, and  plaintiff  should  recover.  The  ver- 
dict should  also  end  this  contention. 

On  the  27th  of  September,  after  Longs- 
dorff took  possession  under  the  lease, 
Rogers,  who  claims  under  mesne  convey- 
ances from  Jones,  commenced  a  salt  in 
ejectment  against  Hyde  and  the  tenant 
for  possession.  In  the  petition  the  nsual 
charge  was  made  that  plaintiff  was  enti- 
tled to  tbe  possession,  and  dsfundants  had 
"entered  into  said  premises,  and  unlaw- 
fully withheld  the  possession  thereof  from 
plaintiffs.'*  It  is  Insisted  that  the  com- 
mencement and  prosecution  of  this  suit, 
until  possession  was  taken  by  thoseclalra- 
ing  under  Rogers,  estop  defendants  to 
deny  that  the  possession  under  tbe  Hyde 
lease  was  adverse  to  them.  In  support  ol 
this  position  we  are  referred  to  tbe  princi- 
ple ol  estoppel  which  will  not  permit  a 
part.T  to  a  suit  to  occupy  inconsistent 
positions.  In  answer  to  this  we  can  say 
that  we  understand  this  doctrine  to  apply 
solely  to  Inconsistent  positions  In  the  same 
suit  or  proceeding,  and  not  to  different 
ones,  unless  the  second  suit  grows  oat  of 
a  Judgment  In  the  first,  which  is  not  the 
case  here.  Bigelow,E^top.  722.  We  make 
no  attempt  to  reconcile  the  inconsist- 
encies or  pallhate  the  questlonableconduct 
of  parties  connected  with  the  acquisition 
and  attempted  acquisition  of  this  proper- 
ty.   The  Jury  could  Judge  better  than  we. 


State  ex  rel.  Johnson  et  a/,  v.  Withbow, 
Judge  et  ah 

(auproM  Oouirt  of  MiseovH,  DMtion  No.  3. 

Dea  83,  1891.) 

Peohibition— Action  on  ADHimsTRATOB'B  Bond 

— CONOTTRBBKT  JDRISDICTION  —  COCBTS   OV    8t, 
liOUIS. 

The  circuit  court  and  the  probate  oourt  of 
the  dty  of  St.  Louis  have  concurrent  jurisdiction 
of  bn  action  for  breach  of  an  administrator's  bond ; 
therefore,  mhere  proceedings  against  an  admin- 
istrator, involving  his  liability  on  such  bond,  are 
pendins  in  the  probate  court,  a  writ  of  prohibi- 
tion will  DOt  lie  to  prevent  the  circuit  court  from 
taking  jurisdiction  of  an  action  on  the  bond 
against  the  sureties  therein.  If  the  circuit  oourt 
err  in  overruling  a  plea  setting  up  the  proceed- 
ings in  the  probate  court  in  bar  of  such  action, 
the  remedy  of  the  sareties  is  by  appeal,  and  not 
by  writ  of  prohibition  to  the  circuit  oourt. 
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AppMcAtlon  for  writ  of  probibttlon  on 
the  relation  of  Jumes  B.  Johnson  and  an- 
other against  James  E.  Withrow,  JudK® 
of  division  No.  8  of  the  circuit  coart  of  the 
city  of  Ht.  Louis,  and  another.  Writ  de- 
nied. 

JHtnea  Curr  and  Ja,wea  A.  f^arr,  for  re- 
lators. John  At.  Oloverana  E.  S.  Robert, 
for  respondents. 

Oantt,  p.  J.  This  is  a  proceedinfc  to  ob- 
tain a  writ  of  prubibitlnn  from  this  court 
to  prohibit  and  restrain  Hun.  James  £. 
Withrow,  Indxe  of  division  No.  8  of  the 
circuit  court  of  St.  Louis,  and  Arba  N. 
Crane,  Esq.,  a  referee  appointed  by  said 
court,  from  bearing  and  flndiuK  on  the 
Issues,  and  from  aHsnmIng  or  exercising 
Jurisdiction  In  a  certain  cause  brought  and 
pending  In  said  division  of  said  circuit 
couri  wherein  the  state  of  Missouri,  at  tbe 
relation  of  John  F'.Sbepley, administrator 
de  bonis  bob  of  John  R.  8hepley, deceased, 
in  charge  of  the  copartnership  estate  of 
Glover  &  Shepley,  is  platnttti,  and  James 
6.  Johnson  and  Thomas  F.  Hayden  are 
defendants,  on  an  administrator's  bond, 
executed  by  John  M.  Glover,  as  adminis- 
trator, de  bonis  bob  of  the  partnership  of 
Olover  ft  Shepley,  a  Arm  composed  of  Sam- 
uel T.  Glover  and  John  B.  Shepley,  both 
deceased,  as  principal,  and  said  defendants 
as  sureties,  in  the  penal  sum  of  9^6,000, 
and  conditioned  for  the  faithful  parform- 
anceof  his  duties  as  such  administrator. 
These  facts  appear  from  the  pleadings  and 
evidence  taken :  The  partnership  of  Glover 
&  Shepley  was  composed  of  Samuel  T. 
Glover  and  John  R.  Shepley.  Mr.  Shepley 
survived  Mr.  Glover,  and  letters  were  is- 
sued to  him  OR  the  copartnership  estate. 
He  died,  and.  Instead  of  letters  Issuing  to 
his  executor,  they  were  granted  by  the 
probate  court  to  John  M.  Glover  on  De- 
cember 1, 18S4.  He  executed  a  bond  in  the 
penal  sum  of  $86,000,  with  Joseijh  A. 
Glover  and  the  relators,  J.  B.  Johnson  and 
T.  F.  Hayden,  as  sureties,  conditioned  (or 
the  faithful  discharge  of  his  duties.  On 
April  24,  1889,  he  was  removed  by  the  pro- 
bate court.  John  F.  Shepley,  as  adminis- 
trator of  bis  father,  John  U.' Shepley,  was 
then  ordered  to  take  charge  of  tbe  part- 
nerHhlp  estate.  On  October  S,  1889,  Glover 
filed  a  final  account  of  his  administration 
in  the  probate  court.  This  was  done  after 
requests  by  Shepley,  but  on  motion  was 
filed  by  Shepley  in  the  probate  court,  nor 
was  Glover  cited  to  appear.  Shepley  filed 
exreptlonn  to  the  account.  On  January 
21,  1890,  Olover  filed  an  amended  account, 
to  which  Shepley  also  filed  exceptions. 
Shepley  thereafter  tried  to  get  the  probate 
court  to  pass  on  tbe  exceptions,  but  Judge 
WoEKNBR  declined  to  do  so,  on  the  ground 
that  Glover  was  not  before  him,  and  bo 
had  no  Jurisdiction  over  the  account  un- 
less the  statutory  method  was  followed, 
or  Glover  would  appear  and  submit  him- 
self to  the  Jurisdiction  of  the  court.  Dur- 
ing the  year  1889,  and  ever  since,  Olover 
has  been  living  without  this  state.  At 
the  June  fe.'m,  1890,  of  the  circuit  court  of 
the  city  of  St.  Louis.  Shepley  brought  suit 
on  the  bon'lof  Olover,  alleging  as  breaches 
(J)  that  Glover  had  failed  to  account  as 
required  by  law ;  (2)  that  he  bad  failed  to 


settle  with  bis  successor;  (8)  that  be  bad 
failed  to  pa.v  over  and  deliver  to  his  sue* 
cesBor  the  $86,000  in  bis  bands.    The  de- 
fendants in  said  action,  being  the  relators 
herein,  filed  an  answer,  in  which  they  set 
up  (I)  a  plea  to  tbe  jurisdiction  of  the  cir- 
cuit court  on  said  bond;  (2)  a  plea   that 
another  cause  of  action  was  pending  in 
tbe  probate  court  between  tbe  same  par- 
ties, and  involving  the  same  Ihsucs.     A 
trial  was  had  on  the  two  pleas,  and  they 
were  both  adjudged  bad.    Tbe  Issues  In 
that  case  Involved  an  examination  of  all 
of  Glover's  accounts.    Consequently    the 
court,  on  motion  of  the  plaintiff  therein, 
referred  tbe  question  to  the  respondent 
Crane  on  July  :!2,  ]»91.    TIi«  referee  duly 
qualified,  and.  after  due  notice,  set  tbe 
cause  for  September  16.1891.    Both  par- 
ties appeared  before  the  referee, and  at  the 
defendant's  request  the  bearing  was  con- 
tinued to  September  IN,  1891.    Both  par- 
ties again  appeared,  and  plaintiff  offered 
some  testimony,  but  tbe  trial  was  discon- 
tinued   in  obedience   to  tbe   rule  of   this 
court.    After  tlie  suit  on  Glover's  bond 
had  been  filed,  be  appeared  in  the  probate 
court,  and  asked  to  have  tbe  exceptions 
to  his  accounts  beard.    The  matter  was 
tried  July  8.  1891,  and  a  Judgment   was 
rendered  against  him  for  $22,178.72  on  Oc- 
tober 31,  1891.    The  case  in  tbe  probate 
court  was  brought  under  article  2,  c.  1, 
Rev.  St.  I8H9.    The  sureties  (relators  here- 
in) were  not  notified  or  cited  to  come  in, 
and  did  not  appear  or  take  any  part  in 
the  trial  in  the  probate  court.    Glover  Is 
oot  a  defendant  in  tbe  suit  on  his  bond, 
the  prosecution  of  which  Is  stopped   by 
this  proceeding.    Both  parties   appealed 
from  the  Judgment  of  the  probate  court  to 
the  circuit  court  of  the  city  of  St.  liouis. 
From  tbe  foregoing  statement  it  will  be 
seen  there   are  now  pending  two  huKh, 
each  involving  the  liability  of  John   M. 
Glover  as  admiuistrator  of  tilover&  Shep- 
ley.   The  probate  proceeding  is  asainHt 
Glover     alone.      His     sureties    were    ni>t 
brought  into  that  court  on  notice,  as  re- 
quired  by  section  61.  art.  2,  Rev.  St.  1HK9. 
The  action  In  tbe  ctrcultcourt  Is  against  the 
sureties,  the  relators  herein,  alone;    the 
administrator   de   bonis    bob    was    not 
made  a    party  defendant.    The  grounds 
upon  which  relators  ask  for  this  extraor- 
dinary writ  are,  briefly,  that  the  probate 
coart  of  St.  Louis  alone  has  the  exclUHlve 
Jurisdiction  over  the  accounts  and  settle- 
ments of  John  M.  Glover,  and,  that   being 
so,  until  that  court  had  fixed  the  amount 
be  owed  the  estate  in  his  hands,  no  cauHs 
of  action  accrued  to  his  successor.    But  it 
this  court  should  hold  that  tbe   circuit 
court  bad  Jurisdiction  on  the  administra- 
tor's bond,  irrespective  of  the  accounting 
in   the  probate  court,  then  they  contend 
that,  as  the  final  purpose  of  both  proceed- 
ings was  to    ascertain  the   amounts   in 
John    M.  Gover's  hands  belonging  to  the 
estate  of  Glover  &  Shepley,  as  to  this  case 
they  were  courts  of  concurrent  Jurisdic- 
tion, and,  beluK  so,  as  tbe  action  in  the 
circuit  court  was    not   begun  until  Mr. 
Glover  bad  filed  bis  exhibit  for  a  final 
settlement  in  the  probate  court,  the  cir- 
cuit court  bad  no   jurisdiction.    On   the 
other  band,  the  respondent  insists  that 
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tbe  drcnit  court,  by  virtue  of  Its  Reneral 
common-law  Jurisdiction,  has  Jurisdiction 
of  tbe  case,  and  speclflcnlly  by  section  54, 
Rev.  St.  1888;  and,  secondly,  If  tbe  Juria- 
dletion  ia  concnrrent,  and  the  probate 
coart  first  obtained  Jurisdiction,  then 
this  was  proper  matter  <>(  defense  in  tbe 
circuit  court,  and.  If  that  dnfense  was  er- 
roneously overruled,  that  error  can  be 
corrected  on  appeal,  and  relators  are  not 
entitled  to  this  extraordinary  remedy. 
It  Is  certainly  very  plain  that  the  circuit 
court  has  orii;lnal  Jurisdiction  of  civil  ac- 
tiuns  for  tbe  breach  of  executors'  and 
administrators'  bonds.  Devore  v.  Pit- 
man. 8  Mo.  IdO;  Oldham  v.  Trimble,  15 
Mo.  225:  State  v.  Slevin,  98  Mo.  258.  6  S. 
W.  Rep.  68.  Indeed,  in  argument,  this 
was  conceded.  It,  then,  the  circuit  court 
of  the  city  of  St.  Louis  wrongfully  as- 
sumed Jurisdiction  of  this  case,  it  was  not 
because  it  had  no  power  to  determine  this 
claRS  of  casef),  but  because  some  other 
court,  having  concurrent  lurladiction  with 
it,  had  alpuady  taken  cognisance  of  tbe 
particular  cause.  The  circuit  court  hav- 
ing Jurisdiction  of  this  class  of  rases  and 
over  the  persons  of  tbe  defendants,  how 
was  it  to  know  thai  by  reason  ol  the  ac- 
tion of  the  parties  in  another  court  It  had 
become  Improper  for  it  to  further  have 
and  Iceep  Jurisdiction  of  the  case?  The 
answer  is  apparent  at  once.  It  must  be 
done  by  a  demurrer  or  answer,  under  our 
practlfo.  If  the  want  of  Jurisdiction  ap- 
peared on  the  face  of  tbe  petition,  tbe  de- 
fendants should  have  demurred.  Section 
2043,  Rev.  St.  1889.  If  It  did  not  appear 
on  the  face  of  the  petition,  tiien  they  were 
required  to  make  their  objection  by  an- 
Hwer.  Section  2047.  But  the  want  of  Ju- 
rlHdlction  over  the  subject-matter  of  the 
action  Is  not  waived  though  the  objec- 
tion Is  not  taken  either  by  demurrer  or  an- 
8«er.  It  the  demurrer  be  overruled,  or 
the  i>lpa  In  the  annwer  be  overruled,  the 
Ktatutp  has  fui-nlshed  an  adequate  remedy 
l>y  appeal  or  writ  of  error.  But,  in  the 
first  instance,  the  court  in  wbirh  the  pro- 
cet-dlng  began  has  a  right  to  pass  on  the 
<ineatlon:  and,  if  it  errs,  Its  errors  can  be 
corrected  by  some  of  the  appellate  courts 
provided  tor  that  purpose. 

The  object  of  this  proceeding  is  to  cor- 
rect what  the  relators  deem  was  an  error 
in  the  circuit  court  In  not  Ruataining  their 
plea  to  Its  Jurisdiction.  As  before  said, 
these  pleas  in  no  sense  challenged  the 
power  of  the  coortover  this  class  of  cases, 
nor  urged  any  Inherent  disability  In  the 
organization  of  tbe  court  Itself  territori- 
ally, or  in  Its  grant  ot  powers;  but  tlie 
matters  alleged  were  thnxe  of  extraneous 
chxracter,  which  might  or  might  not 
affect  the  Jurisdiction  of  tbe  court.  For  ex- 
ample. In  the  absence  of  this  plea,  no 
lawyer  would  question  the  power  of  the 
circuit  court  to  hear  and  determine  an 
action  on  an  administrator's  bond.  Then 
tbis  plea  Is  one  that  court  must  hear  and 
determine  before  It  can  decide  whether  It 
should  lake  cognizance  of  the  case;  and 
it  is  this  very  right  to  hear,  determine, 
and  decide,  whether  rightfully  or  wrong- 
folly,  that  we  denominate  "JurlHdictioo." 
Now,  when  we  say  "two  courts  of  con- 
current  Jariadictloo, "  we   must   concede 


that  both  courts  bare  Jarifldtetton  ot  tbe 
same  matter.  For  the  purposes  ot  this 
case  It  Is  snflSclent  to  determine  tbat  the 
circuit  court  ot  St.  Louis  had  Jurisdiction 
of  the  action  against  relators.  If  it  did, 
then  prohibition  will  not  lie,  and  tbe  fact 
that  It  may  erroneously  decide  some  of 
the  questions  before  it  will  not  alter  the 
case.  State  v.  Bnrckhartt,  87  Mo.  688; 
Wilson  V.  BerkRtresser,  45  Mo.  283;  State 
V.  St.  Loals  Court  ot  Appeals,  99  Mo.  216, 
12  H.  W.  Rep.  661 ;  State  v.  Smith.  104  Mo. 
419, 16  S.  W.  Rep.  415;  Mastin  v.  Sloan,  OS 
Mo.  252,  11  S.  W.  Kep.  568.  It  is  unneces- 
sary at  this  time  to  discuss  all  tbe  qnes- 
''ions  in  the  elaborate  briefs  of  counsel. 
We  have  examined  only  the  question  ot 
remedy,  and  have  followed  the  line  clearly 
marked  outforusintlie  previous  adjudica- 
tions of  this  court,  satisfied  that  by  ad- 
hering to  them  ample  redress  will  be  fur- 
nished litigants,  who  feel  they  are  ag- 
grieved by  the  courts  from  which  appeals 
and  writs  of  error  can  be  prosecuted. 
The  return  of  Judge  Wlthrow  and  Mr. 
Crane,  the  referee,  must  be  held  sufficient, 
and  the  peremptory  writ  ot  problbitlon 
be  denied.    All  concur. 


St.  Louis,  A.  ft  T.  Rt.  Co.  y.  Fire  Associa- 
tion OF  PUILADGLPHU  Ot  al. 

(Supreme  Court  of  ArJumicu.    Nov.  88, 1891. ) 

Fibs  Insurance  —  Fiass  Bbt  bt  Locomotivss — 
Action  bt  In80iu5ob  Compant  —  Plbadins^ 
FoRBieir  CoitPOBATiONs— Right  to  Do  Bdsinbm 
— SuBBoeATiON — RscBPTioM  or  Etidkncb. 
1.  The  owner  of  insured  cotton  placed  it  on 
a  railroad  company's  platform  for  shipment,  and 
it  was  destroyed  by  nre.    The  Insurer  paid  tbe 
loss,  and  joined  with   the   insured   in   an   action 
against    the  railroad   company  for   tbe   amount 
paid.    The  complaint  showed  that  they  were  for- 
eign corporations  doing   business   in  Arkansas, 
but  did  not  show  that  tbe  contract  of  insuranoe 
was  made  in  that  state.    Held,  tbe  complaint 
need  not  allege  that  they  had  complied  with  Aot 
April  4,    1887,    prescribing   conditions  on  which 
foreign  corporations  could  do  business  in  the 
state. 

3.  Tbe  complaint  not  showing  tbat  the  con- 
tract of  insurance  was  meide  in  Arkansas,  the 
fact  that  it  was  made  there  was  a  matter  of  de- 
fense to  be  set  up  by  answer. 

8.  The  authority  of  tbe  insurance  company  to 
make  the  contraut  cannot  be  questioned  on  appeal 
for  the  first  time. 

4.  Though  tbe  contract  of  insurance  was  made 
in  Arkansas,  yet,  where  it  was  made  and  the  cot- 
ton burned  before  tbe  passage  of  Act  April  4, 
1887,  prescribinK  the  conditions  on  which  foreign 
corporations  could  do  business  in  tlie  state,  it 
could  not  be  affected  by  the  act. 

5.  The  institution  of  the  action  was  not  doing 
business,  within  the  meaning  of  the  constitutional 
and  statutory  provisions  regulaiing  the  rights  of 
foreign  corporations  to  do   business   in  the  state. 

6.  The  insurer,  having  paid  the  loss,  became 
subrogated  to  the  rights  of  the  insured  to  recover 
from  the  railroad  company. 

7.  Where  tbe  Insurer  became  subrogated  to 
the  rights  of  the  insured,  without  any  formal 
assignment  of  such  rights,  it  was  not  error  to 
allow  in  evidence  a  written  assignment  from  the 
insured. 

8.  Where  the  evidenoe  showed  tbat  the  dam- 
age to  the  cotton  equaled  the  amount  paid  on  the 
policy  of  inaurauce,  defendant  was  not  prejD- 
dlced  by  showing  the  amount  so  paid. 

B.  It  was  not  oontributory  negligence  per  M 
for  the  assured  to  place  the  cotton  on  a  platform 
constructed  by  dcrcudant  for  the  purpose  of  re- 
ceiving freight,  and  there  leave  It  without  watoh. 
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1<L  In  KB  aotloB  to  reoover  trom  »  mllroad 
oornpuy  for  oottoa  borned  on  its  platform,  tour 
wltneasM  for  plaintiffs  teatifled  that  the  cotton 
wa«  on  fire  immedlatuly  after  defendant's  en^rina 
passed.  For  defendant  only  one  witness  testified 
to  having  seen  smoke  arislntr  from  the  cotton  be- 
fore the  engine  passed.  Before  the  ]  ory  was  in- 
ctruoted,  bat  after  the  evidence  was  closed,  de- 
fendant's ooansel  announced  that  he  had  Just  dis- 
covered material  evldenoe,  which  he  ooald  not 
have  previously  discovered;  that  the  witnesses 
were  In  court,  and  would  testify  that  they  saw 
smoke  arising  from  the  cotton  before  the  engine 
was  near  enough  to  communioate  Are  to  the  cot- 
ton; and  asked  to  be  allowed  to  introduce  the 
witnesses.  Held  that,  where  it  does  not  appear 
that  the  evidence  woold  have  taken  plaintiib  by 
surprise,  it  waa  an  abuse  of  discretion  to  deny 
ItB  admission. 

Appeal  from  circait  court,  Columbia 
county ;  Chablbb  W.  Smith,  Judge.  Be- 
versed. 

The  facts  fully  appear  in  tbe  followiog 
statement  by  Battle,  J.: 

The  Fire  AsBOcistion  of  Phlladelpbia 
and  tbe  Southwestern  CommeruiMl  Oom- 
panysued  tbe  8t. Louis,  Arkansas&Texaa 
Railway  Ck>mpany  In  the  Culurabin  cir- 
cuit court  tor  daniag;es  cauned  by  tbe 
burulDK  of  cotton  bj  a  fire  on  tbe  Ist  day 
or  April,  1887,  at  Nffagnolia,  Ark.  Plain- 
tiffs alleged  In  their  nomplaiut  that  tbe 
Fire  AsBuciatlon  of  Philadelphia  was  a 
corporation  existing  under  the  laws  ol 
Pennsylvania,  and  was  engaged  in  enter- 
inglnto  contracts  of  insurance  and  taking 
risks  against  fire  and  loss  thereby  in  the 
state  ot  Arkansas;  and  that  the  South- 
western Commercial  Company  was  a  cor- 
poration organised  under  tbe  laws  of  tbe 
state  of  Missouri,  and  was  engaged  in 
buying  and  selling  cotton  in  this  state. 

That  on  the  7tb  day  of  January,  1887, 
tbe  Fire  Assoeiatlon  of  Philadelphia  in- 
sured tbe  Southwestern  Commercial  Com- 
pany to  the  extent  of  $3,()00  against  any 
loss  which  it  might  sustain  by  fire  con- 
suming or  damaging  certain  cotton  on  or 
before  the  27th  day  of  May.  1887.  That 
on  the  1st  day  of  April,  1S87,  a  Are  oc- 
curred, which  consumed  and  damaged  the 
cotton  Insured  to  the  amount  of  f  1,493.79; 
and  that.  In  couaideration  ot  its  liability, 
the  Fire  Association,  on  the  16th  day  of 
May,  1887,  paid  the  sum  of  91,478.86,  which 
was  the  amonnt  of  tbe  loss,  less  a  certain 
dlsciiunt;  and  that,  on  tbe  day  following, 
the  Southwestern  Commercial  Company, 
in  consideration  of  the  payment,  trans- 
ferred and  assigned  to  the  Fire  Association 
its  claims  against  the  defendant  for  damr 
ages  by  reason  of  tbe  Are. 

Plaintiffs  furtheralleged  that tbefire was 
caused  by  the  defective  condition  of  a  loco- 
motive engine  of  the  railroad  company 
then  used  in  operating  its  railway;  and 
that,  because  ot  an  insnfiicient  spark-ar- 
rester, great  and  unusual  amount  ol  sparks 
escaped  trom  tbe  engine,  and  burned  tbe 
cotton. 

The  railway  company  answered  the 
complaint,  and  denied  the  allegations 
therein  as  to  the  cause  of  the  fire,  and  al- 
leged that  the  burning  of  the  cotton  was 
tbe  result  of  and  caused  by  the  carelessness 
and  negligence  of  tbe  commercial  company 
In  placing  tbe  cotton  near  the  track  of  the 
defendant,  and  not  having  the  same  prop- 
erly guarded  and  watched;  and  that  tbe 


plalntina  were  foreign  corporations,  ami 
bad  failed  to  comply  with  tbe  act  of  the 
general  assembly  ot  tbe  state  of  Arkansas 
entitled  "  An  act  to  prescribe  the  condi- 
tions upon  which  (oreiga  corporations 
may  do  business  In  tbla  state,"  approved 
April  4, 1887. 

There  was  no  controversy  about  the 
ownership  ot  tbe  cotton  or  the  insurance 
thereof  by  the  Fire  Association.  It  be- 
longed to  .the  commercial  company.  It 
was  admitted  that  it  was  consumed  in 
part  and  partly  damaged  by  fire  on  the 
1st  ot  April,  1887.  There  was  no  eonfliet 
in  the  evidence  adduced  at  tbe  trial  as  to 
the  defendant's  locomotive,  which  plain- 
tiffs alleged  caused  tbe  Bre,  being  in  bad 
condition  at  tbe  time  tbe  Are  occurreii. 
The  engineer  who  was  in  charge  ot  It  says: 
"The  engine  was  disconnected  on  one  side, 
on  account  of  a  broken  valve.  This  made 
it  throw  out  sparks.  The  engine  bad 
been  in  that  condition  since  that  morning. 
The  engine  was  in  good  and  proper  repair 
up  to  the  morning  ot  the  day  on  which 
the  fire  occurred.  It  had  no  spark- 
arrester.  They  are  not  used  on  that  kind 
ot  an  engine.  There  was  a  netting  in  the 
tunnel.  It  had  a  bole  in  it,  but  It  bad 
been  there  only  since  that  morning. "  An- 
other witness  testified  that  It  made  a 
noise,  as  it  passed  tbe  cotton  in  question, 
"Just  as  it  one  of  tbe  valves  was  out  ot 
fix."  He  said:  "It  threw  out  sparks 
trom  the  smoke-stack  when  it  made  the 
noise.  Ho  had  noticed  something  wrong 
with  the  engine  several  times  before  this. 
It  was  In  a  bad  Ax.  A  few  days  before,  it 
set  the  woods  afire  going  to  McNeil,  and 
set  a  log  heap  afire  twenty  feet  from  tbe 
track. * 

Evidence  waa  adduced  tending  to  prove 
the  tollowing  facts:  A  private  platform 
was  constructed  by  the  merchants  ot  Mag- 
nolia about  60  yards  north  of  the  depot, 
and  only  a  few  feet  from  the  railway  track 
in  that  town,  and  was  used  for  loading 
cotton.  The  railroad  company  had  been 
receiving  freight  from  it,  and  had  been  is- 
suing bills  of  lading  for  cotton  placed 
upon  it  tor  shipment,  before  tbe  fire  oc- 
curred. On  tbe  evening  of  tbe  Slst  ot 
March  and  on  the  morning  of  the  Ist  of 
April,  1887,  tbe  Southwestern  Con<mercial 
Compan.y  placed  46  bales  of  its  cotton  on 
this  platform  for  shipment,  which  cottim 
was  insured  by  the  Fire  Association.  The 
commercial  company,  desiring  to  ship  It 
to  some  place  east  of  the  Mississippi  river, 
applied,  on  the  HOth  or  31st  of  March,  to 
defendant's  agent  at  Magnolia  for  a  bill 
of  lading  by  which  the  defendant  would 
undertake  to  ship  it  as  desired,  and  tbe 
agent  declined  to  give  such  a  bill  ot  lad- 
ing, saying  that  he  had  no  rates  to  such 
a  place.  The  charges  which  had  been 
fixed  for  shipping  cotton  to  eastern  cities 
and  towns  were  canceled  a  day  or  two 
before,  and  the  defendant's  agent  bad 
been  notified  and  instructed  to  ask  for 
special  rates  before  making  shipments  to 
the  east.  He  telegraphed,  and  asked  for 
Instructions  as  to  tbe  terms  upon  which 
the  cotton  could  be  shipped  to  its  destina- 
tion. While  waiting  for  the  instructions, 
the  said  locomotive,  emitting  showers  of 
sparks — an  unusual  quantity — on  account 
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of  Its  detectlTe  condition,  paseBd  tiuk  cot- 
ton on  the  l8t  day  ot  April.  1H87,  abont  i 
o'eloctE  in  the  afternoon.  Fire  was  com- 
mnnicated  to  tbe  cotton  by  the  Bparks 
falling  on  it,  and  about  96  of  the  bales 
were  destroyed,  and  the  remainder  were 
more  or  less  damased.  The  damage  was 
91,498.79,  wbicb  was  paid  by  the  Fire 
Ausociation.  The  commercial  company, 
in  consideration  of  tbe  payment,  then 
tranaferred  and  aasigned,  by  an  inatrn- 
ment  In  writing,  duly  executed  by  it, 
tu  the  Fire  Association,  ail  tbe  claim  or 
right  It  bad  to  recover  damaees  on  ac- 
count <rf  the  fire. 

Tbe  evidence  as  to  the  cause  of  the 
fire  was  conflicting.  There  was  evidence 
t«idlng  to  prove  that  tbe  locomotive  was 
not  emitting  sparks  a  short  time  before 
and  at  the  time  it  passed  tbe  cotton,  and 
that  the  flre  was  burning  the  cotton  before 
tbe  locomotive  reached  tbe  platform. 
There  was  no  evidence  that  either  of  the 
plaintiffs  bad  notice  of  tbe  defective  con- 
dition of  tbe  locomotive  beforethe  flre  oc- 
curred. 

Ttaa  certificate  of  the  secretary  of  atate, 
bearing  date  tbe  SOtb  of  August,  1888. 
was  read  as  evidence.  He  certified  in  the 
certificate  that  neither  the  Fire  Association 
nor  tbe  commercial  company  had  before, 
on,  or  since  tbe  4tb  day  of  April,  1887. 
filed  in  bis  office  a  certificate  designating 
a  citixen  ot  this  state  as  its  agent,  upon 
whom  aervl<>e  of  process  might  be  made, 
and  stating  Its  principal  place  of  business 
in  tbe  state  of  Arkansas. 

Wben  tbe  testimony  was  dosed,  tbe  fur- 
ther progress  of  tbe  trial  was  postponed 
until  tbe  morning  following.  On  tbe  next 
morning,  before  tbe  Juty  were  Instructed, 
tbe  defendant's  counsel  announced  to  the 
court  that  since  tbe  adjournment  they  bad 
discovered  other  evidence  material  to  tbe 
defendant,  of  which  they  did  not  previous- 
ly know,  and  conid  not  have  known  by 
proper  diligence,  and  that  tbe  witnesses 
were  present  In  court,  and  that  they  ex- 
pected to  prove  by  tbem  that  tbe  fire 
occurred  in  tbe  absence' of  the  train,  and 
before  it  reached  the  platform  or  was 
snfllclently  near  to  communicate  fire  to 
tbe  cotton,  and  asked  that  they  be  per- 
mitted to  prove  these  facts  by  the  wit- 
nesses, and  tbe  court  refused  to  allow 
tbem  to  testify. 

At  tbe  request  of  plaintiflk.  and  over  the 
objection  of  tbe  defendant,  and  after  the 
close  of  the  evidence,  the  court,  among 
others,  gave  to  tbe  Jury  the  following 
instruction:  "The  Jury  are  Instructed, 
if  they  find  from  tbe  evidence  that  tlie 
irialntilf,  the  Fire  Association  ot  Pblladel- 
pbia,  did  insure  tbe  plain  tiff,the  Southwest- 
ern Commercial  Cc>mpany,  In  tbe  sum  of 
three  thousand  dollars,  against  the  loss 
or  damage  by  fire  on  certain  cotton,  de- 
scribed In  tbe  policy  ot  insurance  No.  764,- 
30K.  and  that  said  cotton,  or  any  portion 
of  It  was  destroyed  or  damaged  by  flre, 
wholly  under  tbe  terms  and  condition  o( 
said  policy,  and  that  the  said  Fire  Associa- 
tton  became  liable  to  pay  and  did  pay  said 
commercial  company  tbe  sum  of  one  thou- 
sand four  hundred  and  ninety-three  dol- 
lara  and  seventy-nine  cents,  and  that,  in 
eonsidflratlOD  ot  said  payment,  and  pri- 


or to  tbe  institution  ot  the  snlt,  the  said 
commercial  company  did  assign,  set  over, 
and  transfer  to  said  Flre  Association  all 
the  rights,  claims,  and  interest  and  de- 
mand which  said  company  had  against 
the  St.  Louis,  Arkansas  &  Texas  Railway 
Company,  or  any  person,  party,  or  corpo- 
ration who  may  be  liable  for  tbe  burning 
or  destruction  of  said  cotton,  then  is  said 
association  subrogated  to  all  tbe  rigbtsot 
said  company  under  said  policy;  and  it 
yon  further  find  from  tbe  evidence  that 
any  portion  of  said  cotton  was  damaged 
or  destroyed  by  flre  escaping  from  defend- 
ant's engine,  and  that  this  was  caused 
by  tbe  negligence  of  defendant,  tben  your 
verdict  may  be  for  the  piaintlft,  the  Firs 
Association  of  Philadelphia. " 

Tbe  defendant  asked  and  the  court  re- 
fused to  instruct  the  Jury  substantially 
as  follows:  That,  if  tbe  plaintiffs,  tbe 
Flre  Association  and  the  commercial  com- 
pany, transacted  business  in  the  state  oi 
Arkansas  prior  to  and  on  tbe  4th  day  of 
April,  1887,  and  after  that  date.  It  devolved 
on  tbem  to  show  by  a  preponderance  ot 
tbe  testimony  that  they  and  each  Ol  them 
did,  on  or  within  90  days  after  tbe  4th  day 
of  April,  1887,  file  in  the  office  of  tbe  sec- 
retary ol  tbe  state  ot  Arkansas  a  certifi- 
cate under  the  hand  of  its  president  and 
tbe  seal  of  tbe  corporation,  designating 
a  citisen  of  the  state  of  Arkansas  as  an 
agent  of  the  corporation  upon  whom 
summons  and  other  process  agalnut  the 
corporation  might  be  served,  and  also 
naming  its  principal  place  of  business  In 
this  state,  and  they  failed  to  do  this ,  or 
if  the  commercial  company  did  business 
In  this  state  prior  to  the  4tb  day  of  April, 
1887,  and  on  and  alter  that  date,  and  did 
not,  on  tbe  4th  day  ol  April,  1887,  or  with- 
in 90  days  thereafter,  file  in  the  office  of 
the  secretary  of  state  such  certificate,  to 
find  lor  tbe  defendant.  And  it  they  "be- 
lieved from  tbe  evidence  that  the  South- 
western Commercial  Company  voluntarily 
placed  the  cotton  in  question  near  defend- 
ant's railway,  on  a  private  platform, 
where  It  was  exposed  to  danger,  and  ao 
close  to  passing  engines  tbat  It  was  in 
danger  of  being  Ignited,  and  left  it  there 
to  await  a  reply  to  an  application  tor 
lower  rates  of  transportation  of  tbe  same, 
without  proper  watch  or  guard  over  it ,  * 
or  If  they  believed  that  the  commercial 
company,  by  placing  the  cotton  on  a 
private  platform  so  near  the  railway 
track  of  the  defendant  as  to  expose  it 
to  danger  from  passing  engines,  ther». 
by  directly  contributed  to  the  burning  ot 
the  same, — they  should  find  for  the  defend- 
ant, notwithstanding  they  believed  tbat 
the  emission  of  the  sparks  was  owing  to 
tbe  neglect  of  tbe  defendant  to  keep  its 
locomotive  in  repair  and  good  condition. 

The  result  of  tbe  trial  was  a  verdict 
and  Judgment  in  favor  of  the  Fire  Associa- 
tion against  tbe  railroad  company  for 
f  1,629.80.  From  this  Judgment  tbe  defend- 
ant has  appealed. 

JettbraoB  Chandler,  Mootgomery  S 
Moore,  and  Sam  H.  Weat,  for  appellant. 
Ijeott  dk  Joaea,  for  appellees. 

Battlb,  J.,  latter  etatlag  the  tketa  a» 
mbore.)    It  la  contended  in  behalf  ot  ap- 
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pellant  that  tbe  demurrer  flled  by  It 
Bhoald  have  been  BUBtalned,  becanse  it 
was  stated  In  the  complaint  that  the 
plain tiffa  were  foreign  corpora tlonR,  and 
did  buainesB  in  tbe  state  of  Arkansas. 
This  iB  true,  but  It  was  not  alleged  that 
tbe  contract  of  innurance  made  by  tbera 
'was  entered  Into  in  tbe  state  of  Arkan- 
sas, and  hence  it  was  not  necessary  to 
state  In  tbe  complaint  that  the  plaintiffs 
had  complied  with  the  conditions  upon 
wlilcli  they  could  do  buHlness  and  had  the 
right  to  make  the  contract  In  this  state. 
Dntll  it  otherwise  appears,  tbe  law  pre- 
snmes  it  was  not  made  In  violation  of 
the  statntes  or  constitntlon  of  this  state. 
Fry  V.  Bennett,  28  N.  Y.  324,  330;  Bank  v. 
RIsley,  19  N.  Y.  369. 381 ;  Traut Co.  v.  Clowes, 
8  N.  Y.  470;  Boulware  v.  Davis,  90  Ala. 
207,  R  South.  Hep.  84.  Inasmuch,  then,  aa 
it  was  not  shown  in  thecomplalnttbatthe 
contract  of  Insnrance  was  made  in  Arkan- 
sas, and  tbe  fact  should  be  that  It  vraa 
and  that  it  depended  for  its  validity  upon 
the  compliance  of  appellees  with  tbe  con- 
ditions upon  which  foreign  corporations 
are  permitted  to  do  buslneris  in  this  state, 
the  appellant  coold  not  have  taken  ad* 
vantage  of  it  by  demurrer,  but  should 
have  dune  so  by  answer,  as  in  that  case  it 
would  have  been  a  matter  of  defense. 
Christian  v.  Mortgage  Co.,  89  Ala.  198, 
7  South.  Rep.  4i7. 

Tbe  defendant,  in  ita  answer,  without 
showing  that  the  contract  in  question  was 
made  in  this  state,  alleged  that  the  plain- 
tiffs  had  no  right  to  maintain  this  action, 
because  they  bad  not  complied  with  the 
act  of  the  general  assembly  nf  the  state  of 
Arkansas  entitled  "An  act  to  prescribe  the 
conditions  upon  which  foreign  corpora- 
tions may  do  business  in  this  state,"  and 
approved  April  4,  18K7.  The  ground  of  its 
demurrer  was,  "the  complaint  did  not 
state  facts  sufflclent  to  constitute  a  cause 
nf  action."  But  it  does  not  affirmatively 
appear  that  the  authority  of  the  plaintiffs 
to  make  contracts  In  this  state  was  ques- 
ti'jned  by  the  defendant  until  Its  answer 
was  flled.  Taking  it  tor  granted  that  the 
contract  was  made  In  the  state  of  Arkan- 
sas, the  presumption  is  that,  in  undertak- 
ing to  sbow.  In  its  answer,  why  the  plain- 
tiffs could  not  transact  bnslnpss  h^re,  it 
stated  all  the  grounds  upon  which  it 
could  attack  their  right  to  do  so;  and 
that,  by  the  answer,  it  abandoned  its  de- 
murrer in  thatrespect.  While  their  author- 
ity to  make  the  contract  of  insurance.  If  a 
question,  was  a  question  offset,  it  based 
its  whole  defense  in  that  respect  upon  the 
failure  of  the  piaintlffs  to  comply  with  the 
act  of  April  4,  1887.  Had  it  alleged  in  Us 
answer  that  thp  contract  was  made  here, 
and  that  the  plaintiffs  had  failed  to  com- 
ply with  the  other  statutes  or  constitu- 
tional provisions  regulating  their  right  to 
do  business  in  this  state,  it  may  be  the 
defense  could  have  tieen  metand  overcome 
by  proof  to  the  contrary.  Hence  the  ap- 
pellant will  not  be  permitted  to  call  their 
cumplianre  with  sucb  laws  In  question  in 
this  court  tor  tbe  first  time.   Guin  v.  Mort- 

tage,  etc.,  Co.,  (Ala.)  8  South.  Rep.  888: 
obinson  v.  Insurance  Co.,  61  Ark. 441,  446, 
11  S.  W.  Rep.  686. 
II  tbe  contract  in  question  was  made 


in  this  state,  was  It  necessary  for  appel- 
lees to  comply  with  the  act  of  April  4, 1887. 
in  order  to  constitute  it  a  valid  contract? 
Certainly  not.  If  the  act  of  April  4th  be 
applicable  to  foreign  insurance  companies' 
in  any  case.  It  certainly  did  not  affect  the 
contract  in  question,  because  the  contract 
was  made,  and  tbe  cotton  was  burned,  be- 
fore it  was  enacted. 

Appellees,  notwithstanding  they  are  for- 
eign corporations,  have  a  right  to  litigate 
in  the  courts  of  this  state,  without  com- 
plying with  tbe  constltntional  and  statu- 
tory provisions  which  regulate  their  right 
to  do  business  here,  because  the  institu- 
tion and  prosecution  of  a  suit  are  not 
the  doing  of  business  within  the  meaningof 
such  provisions.  Christian  v.  Mortgage 
Co.,  89  Ala.  198,  7  South.  Rep.  427;  Guin  ▼. 
Mortgage,  etc.,  Co.,  (Ala.)  8  Kouth.  Rep. 
3S8 ;  2  Mur.  Priv.  Corp.  $  662,  and  case* 
cited. 

The  court  properly  refused  to  instruct 
the  Jury  to  find  for  the  defendant  In  the 
event  they  believed  that  the  plaintiffs  had 
not  complied  with  the  act  of  April  4, 1887. 

Tho  contract  of  insurance  being  valid, 
and  the  Fire  Association  having  paid  tbe 
amount  of  the  loss  sustained  by  the  burn- 
ing of  tbecotton  Insured,  it  thereby  became 
subrogated  to  the  assnred'a  right  of  action 
against  the  person  or  corporation  who 
wrongf  nlly  caused  tbe  fire  and  loss,  to  the 
extent  of  the  amonnt  paid.  This  right  of 
action  acquired  by  tbe  Fire  Association 
does  not  depend  on  any  contract  or  priv- 
ity existing  between  the  assured  and  the 
person  responsible  for  the  loss,  but  it  grew 
out  of  the  contract  of  insurance,  and  ia 
-derived  from  the  assured  alone.  By  that 
contract  the  insurer  undertook  to  indem- 
nify tbe  assured  against  loss.  The  wrong- 
doer, in  the  order  of  ultimate  liability, 
was  primarily  liable  for  the  loss.  Botli' 
were  responsible  to  the  assured.  The  loss 
for  which  they  were  responsible  was  one 
and  the  same,  and  the  assured  was  enti- 
tled to  hut  one  satisfaction.  It  had  a 
right  to  demand  and  receive  payment  of 
the  loss  from  the  insurer  by  virtue  of  its 
contract,  as  it  did,  without  seeking  to  re- 
cover it  of  the  wmng-doer.  As  it  did  so, 
and  received  payment  of  the  Insurer,  the 
wrong-doer  was  not  thereby  discharged 
from  liability,  but  the  Insurer  succeeded  to- 
and  benameen titled  totheassured's  rights- 
to  relief  against  bim  to  the  extent  of  the 
amount  paid  as  an  indemnity,  he  being 
primarily  liable;  and  tbe  assured  holds 
the  claim  against  him  in  trust  for  tbe  in- 
surer. In  other  words,  tbe  insurer  became 
subrogated  to  the  assured's  right  of  ac- 
tion against  the  person  primarily  liable  to 
the  extent  of  the  loss  paid.  It  took  noth- 
ing but  the  rights  of  the  assured,  and  can 
enforce  tbem  in  its  right  only.  II  the  as- 
sured had  no  right  of  action,  none  passed 
to  the  insurer.  St.  Louis,  I.  M.  ft  S.  Ry. 
Co.  V.  Commercial  Cnlon  Ins.  Co..  189  U. 
H.  223, 11  Sup.  Ct.  Bep.  554,  and  cases  cited  ; 
Galea  V.  Uailman,  11  Pa.  St.  616;  Harty. 
Railroad  Co.,  18  Mete.  (Mass.)  99,  and  coses 
cited ;  Hwarthout  v.  Railway  Co.,  49  Wis. 
626.6  N.  W.  Rep.814;  Bean  v.  Railroad  Co., 
68  Me.  82;  Insnrance  Co.  v.  Frost,  87  111.  88S. 

The  case  of  Insurance  Co.  v.  Brame,  95  U. 
8.  764,  cited  by   the  appellant,  is  wholly 
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nnllke  this.  In  that  ease  the  plaintiff  In- 
sured the  Ute  ol  oneMcLemore,  a  citlxen  of 
lioulalana,  for  tlie  amoont  of  f7,000.  In 
favor  of  third  partlen.  On  the  24tb  daj  ot 
October,  1875,  while  the  policy  of  plaintiff 
waa  in  force.  In  the  state  of  Louisiana, 
Bramn,  the  defendant,  willfully  shot  and 
klll«d  McLemore.  A  partof  thepoUcy  was 
paid.  The  plaintlft  insisted  that  the  kill- 
ioij;  was  an  llleKal  and  tortious  act  on  the 
part  of  Brame,  and  caused  damafi^  to  it 
In  the  aniouDt  ot  its  policy.  The  court 
held  that,  inasmuch  as  at  common  law 
no  ciTll  action  lies  for  an  injury  which  re- 
sults in  death,  and  injuries  to  the  person 
abate  by  death, and  inasmuch  us  the  stat- 
utes  of  Louisiana,  where  the  homicide  was 
coutmltted.Kaye  no  right  of  action  to  any 
one  for  damaire  to  the  person  In  case  of 
the  death  of  the  person  injured,  except  to 
the  minor  children  and  widow  of  the  de- 
ceased,and, in  defaultof  these  relations, to 
the  Burvivine  father  and  mother,  and  inas- 
much as  the  relation  bet  ween  the  insurance 
company  and  McLemore  was  created  by 
a  contract  between  them,  to  which  Brame 
was  not  a  party,  and  the  injury  inflicted  by 
him  upon  McLemore  was  a  personal  in- 
Jury,  and  Mc-Lemore  died,  the  plaintiff  had 
no  right  of  action  against  Brame,  and 
could  not  recover.  The  £.  B.  Ward,  16 
Fed.  Rep.  255.  »8. 

In  this  case  the  iasurance  company  Is 
not  entitled  to  recover,  if  at  all,  in  Itsuwn 
legal  right,  but  under  the  equitable  doc- 
trine ot  subrogation,  applicable  to  cases 
"wherein  a  party,  who  has  Indemnified  an- 
other  in  pursuance  of  bis  obligation  so  to 
do.  succeeds  to  and  is  entitled  to  a  cession 
of  all  the  means  of  redress  held  by  the  par- 
ty Indemnified  against  tne  party  who  has 
occasioned  tbe  loss."  This  doctrine  was 
not  applicable  to  the  Brame  Case.  Con- 
necticut Mut.  Life  Ins.  Co.  v.  New  York  & 
N.  H.  R.  Co.,  26  Conn.  265. 

Tbe  appellant  objected  to  the  introduc- 
tion at  the  trial  of  the  written  agreement 
by  the  commercial  company  with  the  Fire 
AMtoclation  as  evidence;  but  we  are  unable 
to  see  any  force  in  this  objection,  since  the 
lat'er  became  subrogated  to  the  right  of 
action  of  the  former  against  any  other 
party  who  cansed  tlie  loss,  without  any 
formal  aRniirnment  hy  the  asHnrrd  of  his 
claim  against  such  party.  It  did  not 
prejudice  appellant  by  showins  the  loss 
paid,  as  the  uncoutradlcted  evidence  was 
that  the  damage  to  tbe  cotton  by  the  fire 
was  equal  to  the  amount  paid  by  tbe  in- 
surance company. 

Was  the  railroad  company  responsible 
for  the  loss?  The  principal  qestl,nii  In  the 
case  is, should  the  instructions  as  to  negli- 
gence, asked  for  by  tbe  defendant  and  re- 
fused by  the  court,  have  been  given?  The 
answer  to  tbe  former  depends  on  the  an- 
swer to  tbe  latter  question. 

The  InBtrnctions  were  to  tbe  effect  that 
it  was  contrlbntory  negligence  per  ne  for 
tbe  commercial  company  to  place  cotton 
near  appdlant's  railway,  on  a  private 
platform,  where  It  was  exposed  to  danger, 
and  so  close  to  passing  engines  that  it  was 
in  danger  of  being  ignited,  and  to  leave  it 
there  without  watcb  or  guard  over  it. 
We  think  tbe  court  properly  refused  to  give 
•ocb  Instroctlona.    Tbe  fact  that  tbe  cot- 


ton in  question  was  placed  on  a  platform 
where  it  was  exposed  to  danger  did  not 
cause  the  owner  to  forfeit  the  protection 
of  tbe  law.  The  cotton  was  placed  on  a 
platform  constructed  near  the  track  of  th< 
railroad  forthe  purpose  or  receiving  freight 
for  shipment,  and  where  the  railroad  com- 
pany bad  been  receiving  cotton.  The 
owner  bad  tbe  right  to  place  it  there,  and 
in  doing  so  did  not  lose  its  right  to  com- 
pensation for  its  destruction  or  damage 
occasioned  by  the  uegliKence  of  the  appel- 
lant. Cook  V.  Transportation  Co.,  IDenio, 
91 ;  Railroad  Co.  v.  Richardson,  91  C.  S. 
4,^;  Kalbfieisch  v.  Railroad  Co.,  102  N.  Y. 
52U.  7  N.  E.  Kep.  6S7;  Longabaugh  v.  Rail- 
road Co.,  9  Nev.  271 ;  Railway  Co.  v.  Nel* 
son,  61  Ind.  150;  Brown  v.  Railway  Co., 
19  S.  C.  89;  Railroad  Co.  v.  Noel,  77  Ind. 
llC;  Railroad  Co.  v.  McLean,  74  Tex.  646, 
12  8.  W.  Rep.  848;  Railway  Co.  ▼.  Hecht, 
38  Ark.  867;  Kellogg  ▼.  Railway  Co.,  26 
Wis.  223;  Railroad  Co.  ▼.  Hendrickson,  80 
Pa.St.  182;Snyderv.  Railway  Co.,  11  W.Va. 
14,  87;  Railroad  Co.  v.  Scbults.  93  Pa.  St. 
341;  Railroad  Co.  v.  Jones,  86  Ind.  496; 
Railroad  Co.  v.  Medley,  75  Va.  .505;  Rail- 
road Co.  V.  RIcbardson,  66  Ind.  43:  Burke 
V.  Railroad  Co.,  7  Helsk.  451;  1  Tbomp. 
Neg.  pp.  168, 169;  2  Shear,  ft  R.  Neg.  (4tb 
Ed.)  §§  680-682,  and  cases  cited. 

When  an  owner  places  his  property  near 
tbe  track  of  a  railroad  train,  in  an  exposed 
and  hazardous  position,  he  assumes  the 
risk  of  fire  followiugthe  proper  and  lawful 
use  of  locomotives.  The  more  combustible 
his  property  Is,  or  the  more  hazardous  the 
position,  the  greater  .is  the  risk  he  assumes. 
But  he  does  not  assume  the  risks  of  the 
neglect  ot  the  railroad  company.  He  is 
under  no  obligation  to  anticipate  that,  and 
to  provide  against  it.  It,  In  the  lawful  use 
of  biH  proi>erty,  he  exposes  it  to  danger,  be 
does  not  thereby  lose  bis  remedy  for  dam- 
age by  fire  occasioned  by  tbe  culpable  neg- 
ligence of  the  company.  Before  he  can  do 
so  he  must  be  guilty  of  some  wrongful  act 
or  culpable  negligence  which  contributed 
to  produce  the  injury,  and  neither  can  be 
affirmed  of  theowner  in  tbecase  supposed. 
Cook  V.  Transportation  Co.,  1  Denio,  91 ; 
Railroad  Co.  v.  Hendrickson,  80  Pa.  St. 
1S2;  Alpem  v.  Chnrchill,  5.1  Mich.  607, 19  N. 
W.  Rep.  649;  Railroad  Co.  v.  Schulti,  98 
Pa.  St.  841 ;  Railroad  Co.  v.  Westover,  4 
Neb.  268;  and  tiie  cases  cited  above. 

The  rule  releasing  the  defendant  from  lia- 
bility on  account  of  the  contributory  neg- 
ligence of  the  plaintiff  is  limited  to  cases 
where  the  negligent  act  or  omission  of  the 
plaintiff  contributes  to  produce  tbe  loss  aa 
a  proximate  cause,  and  not  as  a  remote 
cause  or  mere  condition.  In  order  to  avail 
tbe  defendant  anything,  "there  must  be 
not  only  negligence  on  the  part  of  tbe 
plaintiff,  but  contributory  negligence,  a 
real  proximate  causal  connection  between 
the  plaintiff's  negligent  act  and  the  injury, 
or  it  is  no  defense  to  the  action."  There 
can  be  no  reason  In  relieving  the  defend- 
ant from  liability  for  the  loss  on  account 
of  the  negligence  of  plaintiff  If  the  negli- 
gent act  of  plaintiff  in  no  wise  directly 
contributed  to  produce  the  Injury.  "I 
may  negligently  leave  my  goods  In  a 
warehouse,"  says  Mr.  Wharton,  "but  this 
is  not  tbe  Juridical  cause  of  their  destrne- 


Digitized  by 


Google 


48 


80UTHW£ST£BN  BEFOBTER,  YoL.  18. 


(Axk. 


Uon,  If  ascta  defltruetlon  comes,  not  a*  • 
oatural  and  uauai  result  of  my  aegligence, 
but  throuKh  the  aegllRence  of  snothor 
who  sets  fire  to  the  warehouee.  In  other 
words,  •  •  •  vay  remote  negligence 
will  not  protect  a  person  who  by  proxi- 
mate negligence  does  me  an  iolary. "  Flyun 
▼.  Railroad  Co..  40  Cal.  18;  Kline  v.  Rail- 
road Co.,  87  Cal.  44H),  40«:  Needliam  v. 
Railroad  Co.,  Id.  409,  417;  Littleton  ▼. 
Richardson,  3>^  N.  H.  69;  Nurria  v.  Litcb- 
aeld,  85  N.  H.  271;  Railroad  Co.  T.  Uen- 
drlckaon.80  Pa.  Ht.  182;  Rtiilroad  Co.  T. 
Westover.  4  Neb.  268;  Beuch.Contrlb.  Neg. 
SS  10, 11 ;  Wbart.  Neg.  S  324. 

The  placing  ot  the  cotton  nn  the  plat- 
form by  tlie  commercial  company  was  not 
the  proximate  canse  of  the  loss  in  this 
case,  bot  the  fire  which  consumed  it.  II 
the  fire  was  communicated  by  the  locomo- 
tive of  the  railroad  company,  the  liability 
of  the  company  depends  upon  the  care  it 
nsed  to  preventtbe  accident.  Ifit  used  the 
proper  precaution  and  dill<rence  to  prevent 
the  escape  of  fire  from  Its  locomotives,  it 
would  not  be,  but  If  the  loss  was  occa- 
Btooed  by  its  failure  to  nae  such  precau- 
tion and  diligence  it  would  be,  responsi- 
ble, as  in  that  case  ItR  negligence  would 
have  been  the  imntedlate  cause  of  the  lire. 
What  proper  precaution  and  diligencawas 

it  l>->nrn|  to  use? 

Railway  companies,  being  authorized  by 
law  to  use  steam  in  the  operation  of  their 
trains,  are  boimd  to  use  locomotive  engines 
which  are  in  use  and  are  of  the  safest  con- 
struction for  protection  against  tiie  com- 
munication of  fire  therefrom  to  property 
along  the  lines  of  thelt  roads,  and  to  sup- 
ply them  with  the  best  approved  appU- 
ances  and  contrivances  nsed  to  prevent 
the  eHcape  of  sparks  and  coals  therefrom 
to  the  endangering  ot  the  property  of  oth- 
ers, and  to  use  them  upon  the  ruad  with 
§uch  care  and  diligence  as  would  be  exer- 
cised by  skillful,  prudent,  and  discreet  per- 
sons having  tbe control  and  management 
of  them  and  a  proper  desire  to  avoid 
injury  to  the  property  along  the  road. 
The  failure  to  use  such  locomotive  appli- 
ances and  contrivances,  and  such  care 
and  diligence,  on  tbepartol  thecompanies, 
will  be  negligence,  and  nill  subject  them 
to  a  recovery  for  damages  occasioned 
thereby,  provided  tliey  occur  without 
the  contributory  negligence  of  the  owner 
of  tbe  property  iujured  or  destroyed. 
Railroad  Co.  v.  Woodruff,  4  Md.  242,  257; 
Frankford  &  B.  Turnpike  Co.  v.  Philadel- 
phia &  T.  R.  Co.,  54  Pa.  St.  345;  Jackson 
V.  Railroad  Co.,  81  Iowa.  176;  2  Wood, 
Ry.  Law,  p.  1342,  $826;  2  Shear.  &  R.  Neg. 
(4th  Ed.)  §S  672,  673;  1  Thorn  p.  Neg.  (2d 
Ed. )  §  872,  and  cases  cited. 

There  was  therefore  no  error  in  the  re- 
fusal of  the  court  to  give  the  instructions 
as  to  negligence  which  were  asked  by  ap- 
pellant as  before  stated.  The  instruction 
asked  for  by  the  appellees  and  given  by 
the  conrt  was  subatantlally  correct. 

But  we  do  think  the  court  erred  in  re- 
fusing to  allow  appellant  leave  to  intro- 
duce tbe  cestimouy  of  witnesses  which 
was  discovered  after  the  close  ot  tbe  evi- 
dence. At  least  four  witnesses  In  behalf 
ot  appellees  bad  testified  that  they  saw 
tbe  cotton  Just  before  appellant's  train 


reached  th*' platform,  and  saw  no  sraoks 
or  Are  about  It,  and  Immediately  after  the 
train  passed  saw  the  fire  burning  tbe  cot- 
ton. Only  one  In  behalf  of  appellant  tes- 
tified that  she  saw  smoke  arising  from 
tbe  cotton  before  the  train  reached  tbe 
platform  or  passed  tbe  cotton.  Appellant 
offered  to  prove  by  one  ot  tbe  witnesses, 
whose  testimony  it  asked  tbe  privilege  to 
introduce  after  tbe  close  of  the  evidence, 
that  she  saw  smoke  arising  from  the  cot- 
ton when  tbe  train  was  about  200  yards 
from  it,  and  by  another  one  of  them  that 
sbe  saw  smoke  arising  from  tbe  cotton  t>e- 
fore  the  train  reached  it.  This  testimony 
was  important  to  appellant,  and  was  per- 
tinent to  tbe  most  material  issue  in  tbe 
case.  Tbe  witnesses  were  present,  and  to 
haveallowed  tbem  to  testify  conld  not  ha  ve 
materially  delayed  tbe  trial.  The  introduc- 
tion of  their  testimony  should  have  been  al- 
lowed, subject  to  rebuttal  or  explanation 
by  appellees.  The  refusal  to  allow  appel- 
lantleaveto  introduce  it  was  not  a  proper 
exercise  of  Judicial  discretion.  Courts 
should  exercise  their  discretion  as  to  the 
admission  of  evidence,  under  such  circum- 
stances as  this  evidence  was  offered,  for 
the  advancement  of  tbe  right,  and  to  the 
end  that  justice  may  be  done  conformably 
to  tbe  laws.  Meacbam  t.  Moore,  69  Miss. 
661 :  Smith  v.  Insurance  Co.,  58  Iowa,  4Sl, 
12  N.  W.  Rep.  642;  Meyer  ▼.  Cullen,  54  N. 
Y.  892;  Owen  t.  O'Reilly,  »  Mo.  603;  1 
Thomp.  Trials,  S  848. 
Reversed  and  remanded  for  a  new  trial. 

Rehearing  dsnied. 


Dawson  «t  a/,  t.  Pabbam  et  ml. 

(Supreme  Oouflt  csf  Arhanaaa.    Jan.  9, 1899.) 
Execution  Sals  —  Subsbqcsnt  Comvetangb— 
BW1.MP  Lands— PKOor  ot  Patbnt  — B«e  Judi- 
cata. 

1.  Where  land  is  sold  ander  ezeoution,  a 
sabaequent  conveyanoe  by  tbe  peraoa  against 
whom  the  execation  iiaued  oarries  nothlnfr. 

a.  Under  Manaf.  Dig.  i  9833,  making  oertifled 
oopies  of  tbe  land  commissioner's  records  equal 
as  evidence  to  the  originals,  the  priority  of  a 
entry  made  In  the  proper  land-office,  and  the  cer- 
tificate of  purchase  issued  by  an  authorized 
swamp-land  agent,  may  be  proven  by  oertifled 
copies  thereof,  as  the  record  was  required  to  be 
kept,  and  the  recording  officer  Is  presumed  to 
have  recorded  the  truth  until  the  contrary  la 
shown. 

8.  A  Judgment  in  ejectment  showing  no  mors 
than  that  plaintiff  failed  to  establish  a  possessory 
right  at  law  to  the  land  Is  not  a  bar  to  a  subse- 
quent action  In  which  equitable  rights  are  as- 
serted to  the  land. 

Cross-appeals  from  circuit  court.  St. 
Francis  county;  Matthkw  T.  Sa.vdkbs. 
Judge. 

Action  by  H.  B.  Dawson  and  others 
against  John  and  Anna  Parham  and 
others.  From  tbe  judgment  rendered  in 
tbe  conrt  below,  both  parties  appeal.  Re* 
versed  iu  part. 

J.  J.  <fe  K.  a  Honor,  for  plaintiffs.  W. 
O.  Weatherford,  for  defendants. 

CocKRiLL,  C.  J.  The  object  of  this  suit 
in  equity  by  tbe  appellaut^  was  to  estab- 
lish title  to  tbree  tracts  of  land,  and  to  di- 
vest tbe  appellees  of  tbe  legal  title,  which 
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It  was  alleged  was  impruperly  vested  lo 
tbeiu.  The  court  dlmnlHBed  the  cumplalnt 
ait  to  two  iractB,  and  dtnireed  in  faror  ol 
the  appellants  aa  to  the  other.  They  ap- 
pealed, and  BubBequeotly  the  defendants 
prosecuted  a  croPS-appeal  b.v  leave  ol  this 
court.  Ah  to  the  N.  W.  N.  W.  %,  section 
20.5  N.,  range  8  E.,  the  coart  found  the 
facta,  in  effect,  to  be  that  J.  V.  C.  Johnson 
became  the  parchaver  in  1853  by  certificate 
of  entry  from  a  swamp-land  agent;  that 
Johnson  executed  his  title-bond  to  Pool 
and  John  Dawson,  hinding  himself  to  con- 
vey the  tract  to  them  upon  the  payment 
of  the  price  agreed  upon;  that  the  price 
bad  been  paid;  that  Pool  and  Dawaon 
made  partition  of  the  lands;  that  this 
tract  fell  to  Dawson;  that  plaintllts,  who 
are  apijellants,  had  succeeded  to  the  inter- 
est of  Dawson,  who  Is  dead,  by  convey- 
ance from  his  heirs;  that  the  title  so  held 
was  equitable;  and  that  they  were  enti- 
tled to  a  conveyance  from  the  defendanta, 
who  bad  succeeded  to  the  rights  of  John- 
son by  conveyance  from  his  heirs.  With- 
oot  recounting  the  evidence,  it  is  suflflcient 
tu  say  that  we  have  carefully  reviewed  it, 
and  find  that  it  preponderates  in  favor  of 
the  court's  conclasiuns.  The  same  state 
of  facts  was  before  the  court  In  Dawson 
V.  Parham,  47  Ark.  216, 1  B.  W.  Rep.  72. 
There  Is  one  fact,  however,  which  the  chan- 
cellor overlooked.  J.  H.  Dawson  was  one 
of  the  seven  bnirs  of  John  Dawson.  The 
appellee  Anna  Parham  became  the  pur- 
chaser of  his  Interest  in  all  the  lands  in 
salt  at  execution  sale  in  1879.  That  Inter- 
est was  an  undivided  seventh  of  the  whnle. 
The  title  thus  acquired  has  not  been  con- 
troverted by  the  appellants.  The  convey- 
ance by  J.  H.  Dnwson  to  the  appellants 
was  subsequent  to  the  sale  under  execu- 
tion of  his  interest.  '  His  conveyance,  for 
that  reason,  carried  nothing.  The  court 
erred,  therefore.  In  decreeing  that  Interest 
to  the  plaintiffs  in  the  tract  above  de- 
scribed, and  thu  decree,  to  that  extent, 
should  be  reversed  on  the  cross-appeal  of 
Anna  Parham. 

As  to  the  N.  ^  8.  E.  J^  of  section  19.  5  N., 
Range  3  G.,  this  also  was  swamp  land.  It 
was  patt-nted  to  Robert  C.  Brinkley  by  the 
state  in  1859,  and  through  him  the  appel- 
lees deraign  their  title.  Theappellants  In- 
sist that  their  grantors  had  the  prior 
right  to  the  patent  by  virtue  of  an  entry 
made  in  the  proper  land-office,  and  certifi- 
cate of  pnrchase  issued  by  an  authorized 
swamp-land  agent  in  December,  1858,  and 
that  this  gives  them  an  equity  to  be  in- 
vested with  the  legal  title  conveyed  by  the 
state's  patent  to  Brinkley.  But  upon  the 
record  before  us  the  appellants' contention 
cannot  prevail.  The  patent  to  Brinkley 
was  issned  in  pursuance  of  the  authority 
granted  by  the  swamp-land  acts.  It  re- 
•rites  that  the  land  agent  bad  previously 
issned  his  patent  certificate  to  Brinkley 
by  virtue  of  the  act  of  January  20, 1866,  as 
the  original  purchaser  of  said  land.  These 
recitals  show  the  authority  upon  which 
the  governor  assumed  to  act  in  Issuing 
the  patent.  There  is  a  presumption, 
therefore,  that  they  are  true.  Heeler  v. 
01st,  37  Ark.  200;  Chrlsman  v.  Jones,  81 
Ark.  C09;  Hendry  v.  Willis,  83  Ark.  83(!; 
Holland  v.  Moon,  39  Ark.  120.  We  must 
T.188.w.no.l — i 


take  it,  then,  that  BrlnUey  was  tlw  oris- 
Inal  purchaser  until  thecontraryls  proved. 
The  reason  for  that  presumption  is  made 
more  apparent  by  a  consideration  of  the 
act  of  January  20, 1855,  under  which  the 
certificate  was  issued.  One  of  the  objects 
of  the  act  was  to  afford  tlie  swamp-land 
agents  the  opportunity  to  adjust  conflict- 
ing entries.  Hempstead  v.  nnderhlll,  20 
Ark.  337.  To  that  end  provision  was 
made  to  the  effect  that  certificates  pre- 
viously issued  by  the  swamp-land  com- 
missioners should  be  presented  for  exam- 
ination to  the  officers  then  known  as  the 
swamp-land  agents  of  the  proper  district. 
If  the  holder  was.  ascertained  to  be  the 
original  purchaser,  he  received  from  the 
agent  what  theact  terms  a''patent  certifi- 
cate." The  deed  affords  evidence,  as  we 
have  seen,  of  the  fact  thut  Brinkley  was 
the  holder  of  such  a  certificate.  Issued  la 
pursuance  of  this  act;  and,  as  the  officer 
who  issued  that  certificate  Is  presumed  to 
have  acted  in  conformity  to  law  in  issuing 
it,  (Rice  V.  Harrell.  24  Ark.  402,)  we  must 
presume  that  Brinkley  surrendered  a  valid 
certificate  of  purchase  upon  the  Issue  of 
the  patent  certificate.  In  order  for  the 
appellants  to  show  a  prior  right  and  a 
consequent  superior  equity,  it  was  Incum- 
bent upon  them  to  establish  tbatthelrcer- 
tlficate  nf  purchase  was  issued  prior  to 
that  which  Brinkley  surrendered,  Holland 
V.  Moon,  39  Ark.  120. 

But  we  are  not  forced  to  rely  upon  these 
presumptions  to  establish  the  priority  of 
the  conflicting  entries.  The  original  rec- 
ords of  the  swamp-land  office  now  in  the 
custody  of  the  land  commlsslriner  show 
that  Brinliley's  entry  was  in  fart  prior  lu 
date  to  theappellants'.  A  certified  copy 
of  the  record  was  Introduced  upon  the 
trial  to  prove  the  fact  of  Brinkley's  priori- 
ty. It  was  competent  tor  that  purpose, 
because  the  entry  was  made  In  pursuance 
of  an  official  duty  which  required  tlie  rec- 
ord to  be  kept,  and  the  officer  Is  i)r«Bumed 
to  have  recorded  tha  truth  until  the  con- 
trary is  made  to  appear.  The  statutes 
make  a  certifled  copy  of  such  records  of 
equal  dignity  as  evidence  as  the  originals. 
Mansf.  Dig.  §  2S.S3.  As  to  th6  tract  of  land 
last  described,  the  decree  dismissing  the 
appellants'  complaint  is  right. 

Theappellants  deraign  title  to  the  S.  J< 
S.  W.  V  of  20.  5  N..  8  E.,  through  the 
swamp-land  certificate  of  December,  1858, 
abovu  mentioned,  and  the  appellees  show 
no  title,  except  to  an  undivided  one-sev- 
enth interest,  being  the  interest  ofj.  H. 
Dawson  purchased  at  execution  sale.  The 
appellants  bad,  however,  been  previously 
defeated  In  an  action  of  ejectment  against 
the  appellees  for  the  possession  of  that 
tract,  and  the  court  below  ruled  that  the 
Judgment  In  that  case  was  a  bar  to  the  re- 
lief sought  in  this.  In  the  action  of  eject- 
ment the  plaintiffs'  complaint  contained 
allegations  of  title  similar  to  those  made 
in  their  present  complaint,  except  that  it 
was  alleged  that,  after  the  death  of  O.  V. 
C.  Johnson,  his  administrator  executed  a 
deed  conveying  the  land  to  the  obligees 
in  bis  title-bond,  and  that  the  deed  was 
executed  by  the  administrator  In  pursu- 
ance of  an  order  of  a  court  having  Jurisdic- 
tion in  the  premises;  that  is,  tbej  alleged 
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•  title  In  themgelvee  upon  which  an  ac- 
tion of  eleotroent  cunld  be  maintained.  If 
we  disregard  ('he  allegations  that  a  deed 
was  executed  to  Johnson  by  the  state  land 
commlRaioner  In  l^(53,  and  treat  it  as  an 
allegation  that  a  certificate  of  entry  was 
IsBoed  to  him  from  the  proper  land-ufflce 
In  accordance  with  the  fact,  his  attitude 
Is  not  changed,  inasmuch  as  the  statute 
expresHly  authoriEes  an  action  of  eject- 
ment upon  snch  a  title.  Mansf.  Dig.  §  2631. 
In  the  prcHent  complaint  the  plaintiffs  al- 
lege only  an  -equitable  title;  that  is,  the 
swamp-land  entry  by  Johnson,  the  bond 
for  title  executed  by  him  to  Pool  and  Daw- 
son, and  their  snccesslon  to  the  rights  uf 
Pool  and  Dawson. 

The  argument  is  that,  Inasmuch  as  equi- 
table rights  under  our  system  of  procedure 
may  be  enforced  nt  law  if  the  parties  ac- 
quiesce, (Harris  v.  Townsend,  52  Ark.  411, 
IS  ti.  W.  Rep.  288.)  the  presumption  is  that 
the  Judgment  in  the  cause  in  ejectment  is 
an  adjudication  that  the  plaintiffs  had  no 
title,  either  legal  or  equitable.  But  the 
fallacy  of  this  contention  is  that  no  pre- 
sumption is  available  to  make  the  Judg- 
ment a  bar  to  the  right  to  assfrt  the  equi- 
table title.  The  latter  wasnotDecessarily 
at  issue  Id  the  ejectment  suit.  It  was 
stated  in  the  complaint  In  that  cause  only 
b.y  way  of  inducement  to  show  the  right 
to  the  deed  which  It  was  alleged  that 
Johnson's  administrator  had  executed. 
The  material  fact  was  that  the  plaintiffs 
bad  the  legal  title  to  the  land.  If  the 
equitable  title  was  in  fact  at  Issue,  It  was 
incumbent  upon  the  party  relying  upon 
the  estoppel  to  prove,  by  the  record  or 
otherwise,  that  the  equitable  title  was  act- 
ually adjudicated.  If  the  Fact  Is  left  In 
doubt,  the  question  should  be  resolved 
against  the  party  asserting  the  estoppel. 
That  is  the  rule  established  by  the  author- 
ities In  this  class  of  cases.  Conslfitent 
with  this  rule  Is  the  statement  by  the  sn- 
preme  court  uf  the  United  Htates  In  Rus- 
sell V.  Place,  94  U.  S.  608,  as  follows:  "It 
is  undoubtedly  settled  law  that  a  Judg- 
ment of  a  court  of  competent  Jurisdiction 
upon  a  question  directly  Involved  In  one 
suit  Is  conclusive  as  to  that  question  in 
another  suit  between  the  same  parties. 
But  to  this  operation  of  the  Judgment  It 
must  appear,  either  upon  the  face  of  the 
record,  or  be  shown  by  extrinsic  evidence, 
that  the  precise  question  was  raised  and 
determined  In  the  former  suit.  It  there  be 
any  uncertainty  on  this  head  In  the  rec- 
ord,—as,  for  example,  it  it  appear  that 
several  distinct  matters  may  have  been 
litigated,  upon  one  or  more  of  which  the 
Judgment  may  have  passed,  without  Indi- 
cating which  uf  them  was  thus  litigated, 
and  upon  which  the  Judgment  was  ren- 
dered,—the  whole  subject-matter  of  the 
action  will  be  at  large,  and  open  to  a  new 
contention,  unless  this  uncertnlnty  be  re- 
moved by  extrinsic  evidence  showing  the 
precise  point  Involved  and  determined. 
To  apply  the  Judgment,  and  give  effect  to 
the  adjudication  actually  made  when  the 
record  leaves  the  matter  In  doubt,  such 
evidence  Is  admissible."  It  is  further  said 
in  the  saaie  rase  that,  "to  render  the  Judg- 
ment conclusive.  It  must  appear  by  the 
record  of  the  prior  suit  that  the  particular 


matter  sought  to  be  concluded  was  neeas- 
sarily  tried  or  determined ;  that  Is,  tbat 
the  verdict  in  the  suit  could  not  have  been 
rendered  without  deciding  that  matter, 
or  it  must  be  shown  by  extrinsic  evidence, 
consistent  with  the  record,  that  the  ver- 
dict and  Judgment  necessarily  InrolTed 
the  consideration  and  determination  wl 
the  matter. "  The  Judgment  In  ejectment 
relied  on  here  shows  no  more  than  tbat 
the  plaintiff  failed  to  establish  a  possess- 
ory right  at  law  to  the  land.  It  aoes  not 
show  that  the  equitable  title  here  as- 
serted, or  the  right  to  establish  a  possess- 
ory title  by  a  proper  deree,  was  litigated 
in  that  case,  and  there  was  no  evidence 
outside  of  the  record  adduced.  It  follows, 
therefore,  tbat  the  court  erred  In  holding 
that  the  Judgment  in  ejectment  was  a  bar 
to  the  equitable  rights  asserted  in  this 
case.  Consistent  with  this  rnllng  is  the 
case  of  Robinson  v.  Kruse,  29  Ark.  575, 
where  It  is  held  that  a  recovery  by  the 
plaintiff  In  replevin  is  not  necessarily  a 
bar  to  a  subsequent  action  of  trover  for 
the  same  property  by  the  defendant  In  the 
replevin  suit.  The  decision  of  that  case  is 
not  based  upon  the  difference  in  the  forms 
of  action,  for  tbat  is  Immaterial,  where 
the  same  right  is  in  fact  litigated.  Baxter 
V.  Brooks,  29  Ark.  178;  McQee  v.  Overby, 
12  Ark.  167;  BIgelow,  Estop.  S  M-  That 
an  equitable  title  is  not  necessarily  con- 
cluded by  n  Judgment  in  ejectment  Is  sus- 
tained by  the  folio  wIuk  cases:  HIIIt.  OH- 
phant;  41  Pa.  St.  377;  Speed  ▼.  Braxdell.  T 
T.  B.  Mon.  668;  Reynolds  y.  Lincoln.  71 
Cal.  183,  9  Pac.  Rep.  176,  and  12  Pac.  Rep. 
449.  It  follows  from  the  conclusion 
reached  tbat  the  decree  of  thecircult  court 
should  be  affirmed  as  to  the  second  tract 
above  described;  that  it  should  be  re- 
versed as  to  the  first  tract;  and  the  cause 
remanded,  with  Instructions  to  enter  a  de- 
cree quieting  Parham's  title  as  to  one- 
seventh  of  the  first  tract,  and  decreeing  as 
before  as  to  theother  six-sevenths  thereof; 
and,  as  to  the  third  tract,  that  Parham's 
title  be  quieted  as  to  one-seventh  thereof, 
and  that  the  plaintiffs  have  the  relief 
sought  IIS  to  the  other  six-sevenths.  It  Is 
so  ordered. 


8t.  Lioms  ft  S.  F.  Rt.  Co.  t.  Murrat. 
(Supreme  Court  of  Arkan»a».    Deo.  19, 1891.) 

C^XBIBRS  — IRJDBIBS  TO  FASSBNOSBa  —  CORTRIBO 
TOBT  NSOLIQBNCB— KVIOXNCB — DB0I.AB1.TI0H8. 

1.  A  railway  train,  on  which  plaintiff  was  a 
passenger,  riding  In  the  last  car  but  one,  stopped 
between  stations,  at  night.  While  it  remained 
standing,  another  train  was  heard  approaching 
from  the  rear  3n  the  same  track.  The  conductor 
ran  back  with  his  lantern  to  stop  it,  and  a  pas- 
senger in  the  same  car  with  plaintiff,  looking 
out  of  the  window,  hallooed,  "Here  oomes  an- 
other train  ranning  Into  us,  we  had  better  get 
out:"  whereupon  plaintiff  and  others  msbed  to 
the  oar  door  and  leaped  from  the  train,  and  plain- 
tiff was  injured  by  falling  into  a  ditch.  The  ap- 
proaching train  was  an  engine  and  caboose,  mov- 
ing ab3ut  10  miles  an  hour,  and  was  stopped 
within  about  80  feet  of  the  passenger  train. 
Had  it  been  a  train  of  loaded  cars,  a  collision 
could  not  have  been  prevented.  Held  that,  in 
an  action  against  the  railway  company  for  the 
injuries  to  plaintiff,  the  Jury  were  properly  in- 
structed that  the  question  of  his  contributory 
negligence  was  not  to  be  dete|rniined  hy  the  re- 
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Nit  of  the  attempt  to  escape,  nor  by  the  result 
that  would  have  followed  bad  the  attempt  not 
been  made;  and  that  if,  by  defendant's  negli- 
genoe,  he  was  placed  in  a  position  of  danger  in 
the  cor,  he  had  a  rifrht  to  Judge  of  the  danger  in 
remaining,  and  also  of  the  danger  in  attempting 
to  escape,  from  the  drcumstances  -as  they  ap- 
peared to  him,  and  not  by  the  result;  and  if  he, 
u  making  snc^  attempt  to  escape,  used  such  care 
as  a  prudent  man  under  such  circumstances 
should  have  used,  and  in  doing  so  recelyed  an 
Injury,  he  should  recover  damages. 

9.  In  an  action  against  a  railroad  company  to 
recover  injuries  caused  by  Jumping  from  a  train 
to  avoid  a  threatened  injury  oy  collision  from 
the  rear,  evidence  of  what  other  passengers  said 
and  did  under  the  excitement  of  the  moment  is 
admissible,  as  showinf?  the  situation  of  plaintiff, 
and  that  he  acted  prudently  In  Jumping  from  the 
train. 

&  TesUmony  by  a  witness,  in  an  action  for 
inloriea  to  the  peamuo,  that  he  assisted  plaintiff 
io  polling  off  and  patting  on  his  ooat  after  the 
injury,  and  that  plaintiff  complained  of  pain,  al- 
though not  admissible  as  part  of  the  res  geitce,  is 
admissible  to  show  the  existence  of  pain  and  in- 
jury to  the  shoulder  at  the  time. 

Appeal  from  drcait  conrt,  WashlngtOD 
connty;  Jambs  M.  Pittman,  Judge. 

Action  by  A.  P.  Mnrray  against  the  St. 
LooIm  a  San  Francisco  Railway  Company 
to  recover  for  perHonal  Injarics  alleged 
to  bare  been  caused  by  defendant's  negli- 
gence. Defendant  appeals  from  a  )adg- 
ment  for  plalDtUt  entered  upon  a  verdict. 
Affirmed. 

E.  D.  Keaaa  and  B.  R.  Davidson,  for 
appellant.  8.  aregg&uiJ.  D.  Walker,  tor 
appellee. 

Battlk,  J.  Murray  sued  the  St.  Louis 
ft  San  Francisco  Ballway  Company  for 
damigea  wbicb  were  occasioned  by  the 
negllKence  of  the  company  In  operating  Ita 
traina. 

At  the  trial  evidence  was  adduced  tend- 
ing to  prove  the  following  facts :  On  the 
29th  of  Novemt>er,  18iJ7,  plaintiff  was  a 
passenger  on  the  defendant's  train  from 
Delaney  to  St.  Paul.  One  and  a  hall  or 
two  miles  from  St.  Paul  the  train,  imme- 
diately after  it  passed  a  carve  In  the  road, 
stopped  and  remained  standing  for  a  short 
while.  This  was  In  the  night.  There 
were  two  red  lights  on  the  rear  of  the 
train.  Plaintiff  was  In  a  coach,  it  being 
the  last  coach  In  the  train,  except  one, 
wblcb  was  a  caboose.  While  the  train 
wai  standing  still  another  train  was 
beard  approaching  from  the  rear  on  the 
same  track.  The  conductor  immediately 
went  down  the  track  about  20  feet,  and 
with  bis  Inntem  signaled  to  it  to  stop. 
About  this  time  a  paraenger  In  the  coach 
wltb  plaintiff  looked  out  of  the  window, 
and  saw  the  locomotive  of  the  apprf>acb- 
ing  train,  and  hallooed  ont  to  the  passen- 
gers, "  Here  comes  another  train  running 
into  OS,"  and  said  to  them  that  they  "had 
better  g«;t  nut."  The  plaintiff  and  other 
passengeni,  bearing  and  seeing  the  ap- 
proaching locomotive.  Immediately  and 
In  baste  left  the  train.  In  getting  off 
plaintiff  fell  Into  a  ditch  and  hurt  one  of 
bis  shoulders.  The  second  train  proved 
to  be  a  locomotive  and  a  caboose,  and  was 
ronnSng  about  10  miles  an  hour,  and 
■topped  within  aboutSOfeetol  the  passen- 
ger train.   Two  or  three  witnesses  testified 


that  the  distance  was  90  or  100  feet.  For 
the  damages  suffered  by  plaintiff  on  ac- 
count of  his  fall  this  action  was  brought. 

Evidence  tending  to  proTe  other  facto 
was  adduced,  but  sufflclent  has  been  stat- 
ed for  the  purposes  of  this  opinion. 

One  witness,  who  was  a  passenger  on 
the  train  at  the  time  the  plaintiff  was, 
was  allowed  to  testify,  over  the  objec- 
tion ol  tlie  defendant,  as  follows:  "  I  got 
off  the  train,  and  I  got  off  to  avoid  dan- 
ger. •  •  •  I  bave  beenworkingatbusl- 
nesB  that  requires  me  to  ride  on  railroads 
much  of  my  time  for  the  last  ten  years, 
aud  from  t  be  circumstances  I  thought  It 
prudent  to  get  off  the  car. "  Mnrray  was 
allowed  to  testify  that  a  passenger  on  the 
same  train  said,  as  the  locomotlveand  ca- 
boose approached,  "  Here  comes  another 
train  running  Into  us,  and  said  we  had 
better  get  out  uf  there."  Rivercomb  tes- 
tified that  during  the  nlgbc  on  which 
plaintiff  was  hurt  he  assisted  him  In  pull- 
ing off  his  coat,  and  on  the  next  morning 
assisted  him  in  putting  It  on,  and  that  he 
complained  of  being  hurt  in  the  shoulder. 
C.  M.  Levisee  testified  that  he  was  a 
brakeman  on  the  second  train,  and  as 
follows:  "If  we  had  had  a  train  of  loaded 
cars  of  the  usual  length,  he  could  not  bave 
stopped  the  train  so  quick.  An  engine 
and  caboose  can  be  stopped  sooner  than 
a  train  of  cars.  The  ordinary  train  of 
cars  could  not  have  been  stopped  in  time 
to  bave  prevented  running  Into  the  train." 
To  the  foregoing  testimony  of  Murray, 
BiVHrcomb,  and  Levisee,  the  defendant  oB- 
jected  at  tue  time  It  was  Introduced,  and 
saved  bis  exceptions. 

The  following  Instructions  were  given 
to  the  Jury  over  the  objections  of  the  de- 
fendant: 

"The  burden  is  upon  the  plaintiff  to 
show  by  a  preponderance  of  evidence 
the  truth  of  the  allegations  In  his  com- 
plaint. 

"The  main  issues  for  yonr  consideration 
are — First,  did  the  plaintiff  receive  an  in- 
Jury?  Second,  was  such  Injury  occasioned 
or  caused  by  the  negligence,  carelessness,  or 
Improper  management  of  the  defendant? 
Third,  did  the  plaintiff  by  his  own  nngli- 
gence  contribute  to  the  injury?  Each  of 
these  propositions  you  are  to  determine 
from  the  evidence. 

"It  you  should  find  that  there  was  an 
injury  received  by  the  plaintiff,  and  that 
the  same  was  caused  by  the  neglig^ence, 
care1e«>BneHS,  or  Improper  management  of 
the  defendant,  you  will  find  for  the  plain- 
tiff, unless  you  find  also  that  the  plaintiff 
by  his  negligence  contributed  to  such  In- 
Jury.  In  case  you  should  find  that  the 
plaintiff's  negligence  occasioned  or  con- 
tributed to  such  injury,  (if  any,)  you  will 
find  tor  the  defendant. 

"The  mere  tact  that  the  plaintiff, 
through  fear  and  apprehension  of  dunver, 
did  an  act  which  was  the  immedlatecause 
of  Injury  to  himself,  is  not  ot  Itself  snfilcient 
to  Buthoiise  a  finding  for  blm :  but  to  au- 
thorize such  flndlngyou  must  also  find  that 
the  defendant  was  guilty  of  some  act  of 
negligence,  carelessness,  or  Improper  man- 
agement ill  running  his  train  In  close  prox- 
imity to  plaintiff,  which  was  sufflclent  to 
create  in  the  mind  of  a  reasonable  and 
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prodent  person' sach  fear  and  appreben- 
8lun. 

"Shuald  yon  And  thattbedeftmdantwaa 
guilty  of  negUsence,  carelewneaB,  or  im- 
proper manaKement,  and  tbat  an  injury 
to  the  plalntiH  was  occasioned  thereby, 
you  will  conelder  tben  whether  the  plain- 
tiff was  himself  guilty  of  contributory 
negligence. 

"If  you  aboald  And  from  the  evidence 
tbat  by  the  negligence  of  the  defendant 
the  plaintiff  was  pat  in  a  position  of  great 
peril,  and  in  attempting  to  escape  that 
peril  he  did  an  act  also  dangerons,  from 
which  an  injury  reaalted  to  blm,  such  act 
would  .not  necessarily  be  an  actofcontrib- 
ntory  negligence,  such  as  would  prevent 
him  from  a  recovery  for  such  injury. 

"The  tewt  of  contributory  negligence, 
un'ter  such  circumHtances,  is,  was  bia  at- 
tempt an  nnreasonable,  precipitate,  or 
rash  act,  or  was  it  an  act  which  a  person 
of  ordinary  prudence  might  do  nnder  the 
lilcc  existing  clrcumstauceH?  and  it  is  not 
to  be  determined  by  the  result  of  the  at- 
tempt to  escape,  nor  by  the  result  that 
would  have  followed  bad  the  attempt  not 
been  made. 

"If  you  should  find  from  the  evidence 
that  the  plaintiff  was  carelessly,  negll- 
gently,  or  Improperly  placed  by  the  de> 
fendant  in  a  position  of  dangler  «hlle  in 
tbecar  of  the  defendant,  by  reason  of  the 
defendant  running  a  locomotive  and  ca- 
boose in  close  proximity  to  the  car  In 
which  the  plaintiff  was,  (if  he  was  in  suoh 
nr,)  tben  the  plaintiff  would  have  the 
right  to  Judge  of  the  danger  In  remaining 
in  such  car,  as  also  the  danger  in  attempt- 
ing to  escape,  from  the  circumstances  as 
they  appeared  to  him,  and  not  by  the  re- 
sult; and  If  he,  In  making  such  an  at- 
tempt to  escape,  used  sncb  care  as  a  pru- 
dent raau,  under  such  circumstances, 
should  have  used,  and  in  doing  so  received 
an  injury,  he  should  recover." 

A  verdict  for  $1,000  was  returned  In  fa- 
vor of  plaintiff  against  the  defendant; 
Judgment  was  rendered  accordlnsly ;  and, 
a  motion  for  a  new  trial  having  been  flied 
and  overruled,  the  defendant  appealed. 

It  is  contended  on  the  part  of  appellant 
that.  If  the  train  on  which  appellee  was  a 
passenger  was  standing  still  upon  the 
track,  and  the  engine  and  cabo(»8e  ap- 
proaching It  from  the  rear  were  under  full 
control  of  those  in  charge  of  them,  and 
the  persons  In  charge  were  keeping  a  prop- 
er lookout,  and  could  have  stopped  them, 
at  the  rate  of  speed  at  which  they  were 
running,  at  any  time,  without  collision, 
the  appellee  bad  no  rause  of  action,  not- 
withstanding he  was  frightened,  and 
leaped  from  the  train  and  Injured  himself. 
According  to  this  contention,  the  appel- 
lant was  not  liable  for  damages  to  appel- 
lee if  it  was  using  every  precaution  to  pre- 
vent a  collision  of  Its  trains;  and  was  un- 
der no  obligations  to  avoid  frightening 
him,  and  thereby  causing  hlmtodo  an  act 
which  might  have  resulted  in  injury;  and 
would  not  have  been  liable,  If  appellee  had 
reasonably  believed  be  was  in  great  dan- 
gerof  being  killed  by  a  colliHion,and  Intbe 
exercise  of  ordinary  prudence  bad  leaped 
from  the  train  In  order  to  save  his  life, 
and  thereby    Injured   blmaeU.     la   otber 


words,  It  could  have,  wftb  impunity, 
scared  him  to  any  extent,  and  forced  him 
to  muke  dangerous  leaps  to  save  his  life, 
and  thereby  Injure  himself,  provided  the 
precaution  it  used  was  sufficient  to  pre- 
vent a  colMsion,  and  the  fact  waa  the  ap- 
pellee would  not  have  been  hurt  If  he  had 
remained  on  the  train.  But  this  is  not 
true.  Railroad  companies,  in  the  carriage 
of  passengers,  are  required  to  use  the  ut- 
most care  and  foresight,  and  are  held  re> 
sponsible  for  the  slightest  negligence.  Tbo 
flrat  and  most  important  duty  incumbent 
on  them  is  to  provide  for  the  safety  of 
tbelr  passengerB.  To  this  end  they  are 
required  to  provide  all  things  necessary  to 
their  security  reasonably  consistent  with 
their  business,  and  "appropriate  to  the 
means  of  conveyance  employed  by  them," 
and  to  exercise  the  highest  degree  of  prac- 
tieablecare,  diligence,  and  skill  in  tbe  oper^ 
ation  of  tbelr  trains.  Railroad  Oo.t.  Can- 
man,  52  Ark.  517,  l.S  S.  W.  Rep.  280.  It 
they  recklessly,  unsklllfnily,  or  negligently 
operate  their  trains,  and  thereby  place 
th«>lr  passengers  In  situations  apparently 
BO  dangerous  and  hasardous  as  tu  create 
in  the  minds  of  tbe  paFsengers  reason- 
able apprehensions  of  peril  and  injury, 
and  thereby  excite  alarm,  and  induce 
them  to  make  efforts  to  escape,  and  in 
the  attempt  to  escape  tbey  receive  per- 
sonal Injuries,  the  railroad  companies  are 
responsible  for  damages.  Jones  v.  Boyce 
1  Starkie.493;  Stokes  v.Salton8tall,13  Pet. 
1>sl;  Caswell  v.  Railroad  Co.,  98  Mass  194; 
Twomley  v.  Railroad  Co..  69  N.  Y.  15S. 

In  order  to  render  the  raliruad  company 
liable  lor  injuries  received  in  an  effort  to 
escape  an  apprehended  danger,  there  must 
have  been  a  reasonable  cause  of  alarm,  oc- 
casioned by  thenegllgenceormlscondnciot 
the  company.  If  the  effort  of  the  passen- 
ger to  escape  resulted  from  a  rash  appre- 
hension of  danger  which  did  not  exist,  and 
the  injury  which  he  sustained  Is  to  be  at- 
tributed to  rashness  and  imprudence,  he 
is  not  entitled  to  recover.  But  if,  on  the 
other  hand,  be  be  placed,  through  the  neg- 
ligent or  uuHklllful  operation  of  its  trains 
by  tiie  railroad  company,  in  a  sltnaiioa 
apparently  so  perilous  as  to  render  It  pru- 
dent for  him  to  leap  from  the  train,  where- 
by he  Is  Injured,  he  will  be  entitled  to  re- 
cover damages,  although  be  would  not 
have  been  hurt  if  he  bad  remained  on  the 
train. 

On  occasions  where  a  passenger  is  sud- 
denly confronted  by  Imminent  danger  and 
peril,  he  canni>t  reasonably  be  expected  to 
calculate  chances,  or  to  deliberate  upon 
tbe  means  of  escape,  but  mast  of  necessity 
Judge  haatlly  of  the  danger  In  remaining 
where  be  Is,  as  also  of  the  danger  in  at- 
tempting to  escape,  by  tbe  circnmstancea 
as  they,  at  the  instant,  appear  to  him, 
and  not  by  the  result.  He  acts  upon  the 
probabilities  as  they  appear  to  him,  and 
If  he  nets  as  a  man  of  ordinary  prudence, 
"placed  in  the  same  clrcnmstances  and 
nnder  a  like  necessity  of  immediate  action 
and  decision,"  would  have  acted,  and  In 
so  doing  makes  an  effort  to  escape  and 
la  injured,  the  railroad  company  is  re- 
sponsible to  him  for  his  damagua.  See 
cases  above  cited  and  Wilson  ▼.  Railroad 
Co.,  (Blinn.)  8  N.  W.  Rep.iW.  , 
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Railroad  Co.  T.  Felton.  1»  111.  4B8. 17  N. 
£.  Sep.  766,  and  Railroad  Co.  v.  Wallen,  65 
Tex.  668,  cited  by  appellant  to  saBtaln  Ite 
contention,  do  not  controvert  tbe  rale  as 
we  bave  stated  it,  but  recognise  It  aa  cor- 
rect. In  the  former  case  tbe  plaintiff's  in- 
testate was  a  paaaengeron  ttaedetendant'e 
train.  Ue  was  going  from  Ottawa  to  Jol- 
iet,  in  TUinois.  From  Ottawa  to  Cbicago 
tbe  defendant  need  a  donble  track,  and 
trains  going  in  tbe  same  direction,  gener- 
ally, used  one  track,  and  tbosegoing  in  tbe 
opposite  direction  used  the  other.  At  tiie 
time  plaintltTs  Intestate  was  a  passenger 
the  tracks  were  covered  with  snow.  Tbe 
train  on  which  he  was  riding  ran  into  a 
snow-bank  and  stopped.  At  a  point  a 
abort  distance  from  where  it  stopped,  and 
in  tbe  rear  of  it,  tbe  road  cnrves.  It  was 
impossible  for  a  person  looking  from  the 
point  where  tbe  snow-bank  was,  in  the  di- 
rection of  the  carve,  to  tell  whether  a  car 
b'^yond  the  commencmnent  of  the  enrve 
was  upon  tlie  one  track  or  tbe  other. 
While  the  train  was  slopped  at  the  snow- 
bank, piaintiff's  intestate,  on  looking  back, 
saw  an  engine,  with  a  snow-plow  at- 
tached, approaching  from  the  direction  of 
the  carve.  Al>ont  this  time  a  fellow-pas- 
senger remarked  that  it  would  run  into 
tbe  passenger  train.  One  witness  said, 
"It  looked  as  if  it  was  coming  into  tbe 
train.  "  About  the  same  time  an  engine 
in  front  of  the  passenger  train  gave  sharp, 
quick  whistles.  Whereupon  plaintiff's  in- 
testate became  alarmed,  and  leaped  from 
tbe  car  in  which  he  was  riding  to  the 
groond.  and  was  fatally  injured.  This 
was  about  H  o'clock  In  the  morning.  The 
passenger  train  wae  standing  on  one  track, 
and  tht  engine,  with  the  snow-plow  at- 
tached, approached  running  on  the  other. 
There  was  no  colliHion,  and  the  intestate 
would  not  have  t>een  hurt  if  he  had  re- 
mained in  tbe  car.  Justice  Bcbolfield,  in 
delivering  the  opinion  '  of  the  court,  said : 
"Since  tbe  right  of  recovery  is  here  based 
npun  tbe  negligence  of  the  defendant,  it  Is 
not  sufficient  merely  that  plaintiff's  intes- 
tate became  alarmed  by  reason  of  appear- 
ances produced  wholly  or  in  part  by  the 
defendant;  it  must  appear  that  that  which 
produced  the  alarm,  and.  through  it,  the 
injury,  was  negligence  of  the  defendant. " 
Treating  the  signals  given  by  the  whistles 
as  presenting  tbe  only  question  of  negli- 
gence, be  further  said :  ""The  burden  is  up- 
on tbe  plaintiff  to  prove  this  negligence, 
and  that  is  not  done  by  proof,  alone,  that 
a  peculiar  signal  was  given  by  an  engine 
of  the  defendant,  and  that  it  caused  or 
aggravated  the  alarm  of  tbe  intestate.  If 
the  signal  given  was,  under  the  circum- 
stances, a  proper  one,  it  cannot  have  tieen 
negligence  to  give  it. " 

In  Railroad  Co.  v.  Wallen,  supra,  "the 
plaintlll  and  his  wlfa  were  passengers  on  a 
train  on  defendant's  roud,  which  stopped 
between  two  stations,  and  remained 
standing  for  about  an  hour.  While  the 
tralo  was  so  standing  another  passenger 
called  out,  "Here  comes  a  train  right  on 
us."  Otber  passengers  Jumped  to  their 
feet  and  scraoibled  to  get  out  of  the  car 
door.  PlaintiB  looked  through  the  rear 
door,  and  saw  a  freight  train  coming  to- 
wards tbe  passenger  train,  and  about  800 


or  400  yards  off.  •  •  •  He  called  to  bis 
wife,  and  both  ran  to  the  car  platform 
and  jumped  to  tbe  ground.  His  wife  was 
eeriouHly  injared."  The  freight  train 
Btiipped  100  yards  in  the  rear  of  tbe  pas- 
senger train.  Tbe  court  said:  "The de- 
fendant neither  caused  nor  contributed  to 
tbe  injury  of  plalntlR's  wife,  anless  it  al- 
lowed tbe  freight  train  to  come  so  near  to 
or  so  rapidly  towards  the  pasaenger-coacb 
as  to  frighten  the  passenger.  It  does  not 
appear  from  the  testimony  that  a  single 
one  of  those  who  leaped  from  the  train, 
except  the  plaintiff,  saw  the  freight  train 
coming.  When  plaintiff  saw  it,  it  was  800 
or400  yards  distant,  and,  as  he  says,  ap- 
peared to  be  moving  rapidly.  He  does 
not  state  that  he  supposed  from  what  be 
saw  there  would  have  been  a  collision. 
No  one  left  tbe  train  upon  his  own  percep- 
tion of  danger.  •  •  •  The  statemoit 
of  facts  develops  no  cause  whatever  for 
the  panic  which  seised  some  of  those  in 
the  cars,  except  tbe  remark  of  some  one 
that 'the  freight  train  is  upon  us.'  •  •  • 
Tbe  plaintiff's  wife  may  have  done  only 
what  a  prudent  person  would  have  done 
under  the  same  circumstances,  and  the  de- 
fendant still  not  be  liable.  If  a  ruffian  bad 
commenced  the  discbarge  of  a  revolver  in 
the  cars,  it  would  be  prudent  for  tbe  peo- 
pie  to  get  out,  but  tbe  carrier  would  not 
heUuble  unless  it  committed  some  fault. 
Tfie  ruffian  could  be  held,  as  could  a  pas- 
senger who  in  brutal  sport  raises  a  false 
alarm  and  cause  damage.  •  •  •  We 
can  find,  in  tbe  statement  of  facts  In  the 
record  here,  no  proof  that  the  defendant 
was  guilty  of  any  act  of  negligence  con- 
tributing to  the  Injury  of  plaintiff's  wife." 

The  instructions  which  were  asked  by 
the  plaintiff  and  given  by  the  court,  and 
are  set  out  in  this  opinion,  were  substan- 
tially correct.  They  fairly  submitted  to 
the  Jury  the  question  of  fact  upon  the  de- 
cision of  which  the  plaintiff's  right  of  re- 
covery depended. 

The  testimony  of  the  witness,  to  the 
effect  that  he  thought  it  was  prudent  to 
get  off  the  train,  and  that  he  left  it  for  tbe 
purpose  of  avoiding  danger,  and  tbe  tes- 
timony of  another,  that  a  fellow-passen- 
ger said,  "Here  coraes  another  train  run- 
ning Into  us,  and  said  we  had  better  get 
out  of  there,"  and  of  Levlsee,  were  admis- 
sible for  the  purpose  of  showing  In  some 
degree  how  the  situation  of  appellee  ap- 
peared to  him  and  his  fellow-passengers 
at  the  time  be  leaped  from  tbe  train  and 
was  hurt,  and  that  in  so  doing  he  acted 
as  a  man  of  ordinary  prudence  would 
have  acted  under  tlia  same  drcumstancea. 
Tbe  testimony  aa  to  Rivercomb  assisting 
appellee  in  pulling  oft  and  putting  on  his 
coat,  and  appellee  complaining  of  being 
hurt  in  the  shoulder,  was  not  admlHsible 
as  a  part  of  tbe  res  eestse,  but  was  admis- 
sible to  show  the  existence  of  present  pain 
and  injury  in  tbe  shoulder.  And  whether 
this  action  and  complaint  as  to  injury  in 
the  shoulder  were  real  or  feigned  was  for 
the  Jury  to  determine.  Insurance  Co.  v. 
Mosley.  8  WaU.  387,  405,  407 :  Bridge  r. 
City  of  Oshkosh,  67  Wis.  195,  29  N.  W.  Rep. 
910;  Bacon  v.  Inhabitants,  7  Cash.  686; 
Barber  v.  Merriam,  II  Allen,  822,  SM; 
Hatch  T.  Fuller,  181  Mass.  fi74;  Railroad 
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Oo.  r.  Johns,  (Kan.)  14  Pac.  Rep.  287, 245, 
and  cases  cited ;  Bridge  ▼.  Ctty  of  Osb- 
kuab,  (Wia.)  87  N.  W.  Rep.  409,  411;  1 
Oreeiil.  Kv.  (14th  £d.)  {  102. 

Appellant  contend*  that  the  verdict  of 
the  jury  waa  against  the  decided  prepon- 
derance of  evidence,  was  not  anatained  by 
anfflcient  evidence,  and  ahoald  be  set  aside. 
If  snob  waa  the  casp,  the  circuit  coart  had 
the  right  apd  ahoald  have  set  It  aside  and 
granted  a  new  trial.  Bat  tlie  Judge,  who 
waa  present  and  saw  and  heard  the  wit- 
neases  testify,  and  heard  the  testimony  aa 
It  waa  heard  by  the  Jury,  and  ought  to  be 
a  better  judge  of  the  credibility  of  wit- 
neasea  and  the  weight  of  the  teatimony 
than  we,  considering  it  as  It  appears  on 
paper,  can  be.  It  aeems,  did  not  think  aa 
appellant  contenda.  But,  be  thla  aa  it 
may,  it  la  not  necessary  for  us  to  approve 
the  verdict.  There  waa  evidence  to  aua- 
taln  it,  and,  according  to  the  rules  which 
govern  this  court,  we  rannot  disturb  the 
same. 

Judgment  affirmed. 


BI.ANKBNSHIP  V.  STATE. 

(Sufwvme  Comt  of  Arkanaaa.    Deo.  19, 1891. } 

Labcbht— OwNBBsaiP  or  Pbopkbtt— VARiiiNoa— 
Chaboiko  JrKT  ON  Facts — Pkoof  of  Alibi. 

1.  An  indictment  for  grand  larceny  of  eoods, 
the  property  of  J.  F.  K.  and  Q.  'W.  L.,  u  not 
•astained  by  proof  that  the  proper^  belonged,  to 
the  flrm  of  K.  &  L.,  oomposed  of  J.  P.  K.  and 
B.  8.  L.,  and,  there  being  no  sui&cient  descrip- 
tion in  other  respeota  to  Identify  the  act,  the 
error  aa  to  the  allegation  of  ownership  la  not 
oured  by  Mansf.  Dig.  {  Sill,  providing  that, 
"where  an  offense  Involves  the  commission  or  an 
attempt  to  commit  an  in}ury  to  person  or  prop- 
erty, and  is  described  inotiier  respeota  with  sufS- 
cient  certainty  to  identify  the  act,  an  erroneous 
allegation  as  to  the  person  injured  or  attempted 
to  be  injured  Is  not  material. "  Dictum  in  State 
V.  Jourdan,  82  Ark.  808,  overruled. 

d.  On  a  trial  for  grand  larceny  and  reoeiy- 
Ing  stolen  goods.  It  appeared  that  immediately 
after  defendant  had  denied  having  any  of  the 
stolen  goods  part  of  them  were  found  In  his  pos- 
session, soon  after  the  larceny.  Defendant  in- 
troduced evidence  to  show  that  a  part  of  such 
goods  had  been  purchased  by  him,  and  that  the 
others  had  been  given  him,  )u>d  ttwt  he  waa  not 
at  tbn  place  where  the  goods  were  stolen  at  the 
time  thereof,  field,  that  an  instruction  that  the 
jury  would  be  warranted  in  finding  defendant 
guilty  U  they  believed  l>eyond  a  reasonable  doubt 
that  the  goods  had  tjeen  stolen  as  charged,  and 
that  soon  thereafter  the  defendant  denied  to  the 
officers  who  were  making  aearoh  therefor  hav- 
ing any  of  them  in  his  possession,  and  tliat  a 
pitft  thereof  was  found  in  his  possession  under 
snoh  circumstances  as  showed  claim  thereto  on 
his  part,  and  he  failed  to  explain  his  possession, 
was  erroneous  as  upon  the  weight  oi  evidence, 
under  Const,  art.  7,  (  28,  declaring  that  judges 
shall  not  charge  juries  with  regud  to  matters 
of  fact. 

8.  Where  the  evidence  adduced  to  prove  an 
aUbi,  considered  in  connection  with  the  other 
evidence,  raises  a  reasonable  doubt  of  defend- 
ant's guilt,  he  should  be  acquitted. 

Appeal  from  circuit  court.  White  coun- 
ty ;  (}kant  Gbben.  Jr.,  Judge. 

Indictment  of  John  Blankenship  for 
grand  larceny.  Defendant  appeals  from 
a  ]  u  dgm  entofconviction.    Reversed . 

The  court  charged  the  Jury,  later  alia, 
as  follows:  "(S)  U  the  Jury  believe  from 
the  evidence  beyond  •  reasonable  donbt 


that  the  goods  had  been  stolen  asebarged 
In  the  Indictment,  and  that  soon  there- 
after the  defendant  denied  to  the  officers 
who  were  making  search  for  the  goods 
having  any  of  the  stolen  property  in  bis 
poBRe88lon,Hnd  upon  fnrthersearch  a  part 
of  the  stolen  property  was  foand  in  bis 
posaesalon  under  such  circumstances  as 
showed  claim  thei-eto  on  his  part,  and  be 
failed  to  explain  his  possession, you  wonld 
be  warranted  In  finding  the  defendant 
gnllty.  (8)  The  defendant  has  offered  evi- 
dence to  show  that  at  the  time  the  al- 
leged larceny  was  committed  he  was  at 
another  place,  several  miles  distant  from 
the  place  where  it  was  committed.  This 
character  of  evidence  is  known  to  the  law 
as  proof  of  an  a.Ilbl.  Where  the  defense  of 
an  allbl  is  set  up,  the  burden  of  proof  is  on 
the  defendant  to  establish  it  to  the  satis- 
faction of  the  Jnry,  because,  without  at- 
tempting to  disprove  orrebat  the  evidence 
of  fact  tending  to  sustain  the  cbarg^e,  it 
attempts  to  prove  afllrinatlvely  another 
fact,  wholly  inconsistent  with  It.  The 
testimony  tending  to  establish  this  de- 
fense is  to  be  cunaldered  under  the  same 
rules  as  all  the  other  testimony;  and  if 
the  Jury  believes  that  the  witnesses  who 
testified  in  reapect  to  the  allbl  swore  false- 
ly, or  that  the  tact  they  state,  if  true, 
fltccurred  at  some  other  time,  other  than 
the  night  ou  which  the  larceny  was  com- 
mitted, you  should  disregard  all  their  tes- 
timony; bnt  if,  npon  the  whole  ease,  yon 
have  a  reasonable  doubt  of  the  defend- 
ant's guilt,  you  should  acquit  him." 

House  £  CMOtrell,  for  appellant.  W.  B. 
AtkloBon,  Atty.  Gen.,  and  Cbarlee  T.  Vole- 
tUHh,  for  the  State. 

Battle,  J.  John  Blankenship  was  in- 
dicted in  the  White  circuit  court  for  grand 
larceny,  and  for  receiving  certain  goods, 
knowing  them  to  be  stolen,  with  the  in- 
tent to  deprive  the  true  owner  thereof. 
The  indictment  contained  two  counts, 
he  being  charged  with  grand  larceny  in 
one,  and  with  receiving  stolen  goods  in 
the  other.  The  goods  mentioned  in  both 
counts  were  alleged  to  be  the  property  of 
J.  P.  Kirby  and  (J.  W.  L«ggett. 

The  defendant  was  tried  and  convicted 
of  grand  larceny.  He  filed  a  motion  for  a 
new  trial,  which  was  overruled.  He  was 
then  sentenced  to  the  penitentiary  for  one 
year,  and   be  appealed. 

At  the  trial,  evidence  was  adduced  tend- 
ing to  prove  that  the  goods  mentioned  in 
both  counts  of  the  indictment  were  the 
property  of  J.  P.  Kirby  and  B.  S.  Lnfnrott, 
and  wereln  the  Joint  and  equal  poasessioii 
and  control  of  both  of  them. 

The  defendant  naked  the  court  to  Instmct 
the  jury  that  if  the  evidence  showed  that 
the  goods  alleged  to  be  stolen  were  not 
the  property  of  J.  P.  Kirby  and  O.W. 
Leggett.  but  of  J.  P.  Kirby  and  E.  S.  Leg- 
gett,  they  should  acquit  the  defendant, 
unless  It  appeared  from  the  evidence  that 
J.  P.  Kirby,  at  the  time  the  alleged  lar- 
ceny was  committed,  had  the  exclusive 
ownership  or  control  of  the  property; 
bat  the  court  refused  to  so  instruct,  and 
instructed  the  Jury  "that  the  ownership 
of  the  property  as  alleged  In  the  indict- 
ment was    a  material  allegation,"  and 
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tbat,  tf  they  toand  from  the  evidence  tbat 
tlie  goods  stolen  were  tbe  property  of  a 
Arm  styled  Klrby  &  Leggett.  componed  of 
J.  P.  Kirby  and  £.  8.  LegKett  Instead 
of  J.  P.  Kirby  and  O.  W.  Leggett,  tbe 
variance  between  tbe  allegation  in  tbe 
indictment  and  tbe  evidence  as  to  tbu 
ownership  would  be  immaterial.  In  in- 
stmcting  the  jury  in  this  manner  tbe  court 
erred.  There  was  no  allegation  in  the 
Indictment  tbat  the  goods  stolen  belonged 
to  a  Arm  styled  Klrby  &  Leggett,  com- 
posed  of  J.  P.  Klrby  and  G.  W.  Leggett. 
The  allegation  was  that  tbcy  belonged 
to  J.  P.  Klrby  and  G.  W.  Leggett.  The 
ownership  of  tbe  property  should  have 
been  proved  as  alleged  in  the  Indictment. 
Scott  V.  State.  42  Ark.  73. 

Appellee  baa  cited  State  v.  Jourdan,  82 
Ark.  203,  to  aostain  the  instruction  of 
the  court.  The  indictment  in  that  case 
contained  two  counts.  In  one  count  tbe 
defendant  was  accused  of  stealing  a  steer, 
the  property  of  one  M.  Q.  Wainwright; 
and  in  the  other  he  was  charged  with 
stealing  an  ox.  the  property  of  J.  B.  At- 
kinson. The  defendant  demurred  to  tbe 
indictment  on  tbe  ground  that  It  charged 
bim  with  more  than  one  offense.  Tbe 
question  was,  did  the  indictment  charge 
him  with  more  than  one  otfenue?  This 
was  the  only  question  presented  in  tbat 
case.  Tbis  court  held  that  two  offenses 
were  charged  In  the  indictment,  and  that 
the  demurrer  should  be  sustained:  and 
then  said  in  the  opinion:  "It  Feems,  how- 
ever, tbat  under  a  provlsiou  of  the  Crim- 
inal Code  an  error  in  tbe  indictment  as  to 
the  name  of  the  party  injured  Is  not 
fatal  on  tbe  trial.  Oantt,  Dig.  §  1780. 
Hence  It  seems  to  be  unnecessary  now  to 
add  a  second  count  to  obviate  uncertain- 
ty in  the  evidence  as  to  the  name  of  the 
party  Injured."  This  was  a  dictnw. 
Even  If  It  WHS  not  a  dictum,  the  court  did 
not  uudtTtake  to  say  how  an  uncertainty 
as  Co  the  party  injured  could  be  obviated 
according  to  the  Criminal  Code. 

Section  17>ifl  of  Gantt's  DIgfSt  Is  section 
2111  of  Mansfleld's  Digest,  which  Is  as  fol- 
lows: "Where  an  offense  Involves  tbe 
coqimlssion,  or  an  attempt  to  commit  an 
Injury  to  person  or  property,  and  Is  de- 
scribed in  other  respects  with  sufficient 
certainty  to  Identify  the  act,  an  errone- 
ous alle,cation  as  to  the  person  injured  or 
attempted  to  be  injured  Is  not  material." 
Assomlng  tbat  this  section  is  applicable 
to  caseN  like  this,  an  erroneous  allegation 
as  to  tbe  ownership  of  tbe  goods  stolen 
can  only  be  cured  by  describing  tbe  alleged 
offense  in  other  respects  wltb  such  cer- 
tainty as  to  identify  the  act.  McBride  v. 
Com.,  18  Bush,  887.  There  was  no  such 
description  of  tbe  olfense  In  the  indict- 
ment in  this  ease,  and  bence  this  statute 
did  not  relieve  tbe  state  of  tbe  necessity  of 
proving  tbat  tbe  goods  stolen  belonged  to 
J.  P.  Klrby  and  O.  W.  Leggett. 

Evidence  was  adduced  at  tbe  trial  tend- 
ing to  prove  that  the  defendant  denied 
having  in  bis  pfissession  any  of  the  stolen 
goodsi  and  tbat,  immediately  after  tbis 
denial,  and  soon  alter  tbe  larceny  was 
committed,  a  part  of  them  was  found  in 
bis  possession.  Defendant  introduced  tes- 
timony to  show  tbat  a  part  of  the  goods 


so  found  had  been  porcbased  by  kXtu,  and 
tbat  those  which  bad  not  been  purchased 
were  given  to  bim,  and  tbat  at  tbe  time 
when  tbe  offense  charged  In  tbe  indictment 
was  committed  he  was  not  at  the  place 
where  the  goods  were  stolen.  Upon  this 
evidence  instructions  were  given  to  tba 
jury  over  tbe  objection  of  tbe  defendant. 

The  circuit  court  undertook  to  say  to 
the  jury  what  weight  they  might  attach 
to  the  denial  of  the  defendant  as  to  the 
possession  of  tbe  stolen  goods,  and  tbe 
fact  tbat  a  part  of  them  was  found  in  bis 
possession  Immediately  after  tbe  denial 
was  made,  and  soon  after  they  were 
stolen,  and  bis  failure  to  explain  such  pos- 
session. It,  in  effect,  instructed  them  that 
proof  of  tbe  stealing  of  tbe  goods  and  of 
these  facts  was  sufflcient  to  convict. 
This  was  error.  It  Is  within  tbe  exclusive 
province  of  the  Jury  to  determine,  under 
the  instructions  of  tbe  court  as  to  tbe  law 
of  tbe  case,  when  the  evidence  is  sufficient 
to  convict.  The  court  had  no  right  to 
point  out  what  inferences  may  or  should 
be  drawn  from  particular  facts  in  proof. 
Section  23  of  article  7  of  the  constitution 
expressly  declares  that  judges  shall  not 
charge  Juries  with  regard  to  matters  of 
fact.  All  the  court  had  a  right  to  say  to 
the  jury  in  regard  to  the  facts  mentioned 
was  they  might  consider  tbe  evidence  ad- 
duced to  prove  them.  In  connection  witb 
the  other  evidence  Introduced,  and  if, 
upon  such  consideration,  they  believed 
that  the  defendant  was  guilty  beyond  a  ' 
reasonable  doubt,  they  should  convict. 
Haley  v.  State.  40  Ark.  148,  4  S.  W.  Rep. 
746;  Sblnn  v.  Tucker,  87  Ark.  581:  Fitx- 
patrlck  V.  State,  Id.  239;  Keith  v.  State, 
49  Ark.  439,  5  S.  W.  Bep.  880. 

As  to  the  evidence  adduced  to  prove  an 
alibi.  It  is  sufficient  to  say  tbat  if  it,  con- 
sidered in  connection  wltb  tbe  other  evi- 
dence, created  in  the  minds  of  the  jnry  a 
reasonable  doubt  as  to  the  defendant's 
guilt,  they  should  have  acquitted.  Com. 
V.  Ghoate,  106  Mass.  451;  Howard  v. 
State.  50  Ind.  190;  Pollard  v.  State.  68 
Miss.  410;  Bennett  v.  State,  (Tex.  App.) 
17  8.  W.  Rep.  645;  1  BIsh.  Crim.  Proc.  (Sd 
Ed.)  §§  1061,1068;  Whart.  Crim.  £v.  (8th 
Ed.)  S  338,  and  canea  cited. 

Reversed  and  remanded. 


Wolf  et  al.  v.  Mclosow  et  at. 
(Svipreme  Court  of  ATkaiMo*.    Jan.  9, 18S&) 

Ajmisrxbiit  vor  BENnriT  or  CBSDrroBs— Hom 
OAea — ComTBuoTioN. 
An  instrument  selling,  transferring,  and 
delivering  to  &  trustee  all  of  the  grantor's  prop- 
erty for  ue  use  and  benefit  of  creditors,  with  di- 
rections to  take  possession  immediately,  sell  it 
at  private  sale,  and  apply  the  proceeds  to  the  pay- 
ment of  debts  in  the  oraer  enumerated  in  the  deed 
as  fast  as  funds  oan  be  realized  from  the  sale, 
ia  an  assignment  for  the  benefit  of  creditors, 
and  not  a  aecnrity  for  oreditoni,  though  It  pro- 
vides that  it  is  to  nevoid  if  the  trustee  shall  ra* 
tbe  debts  secured.  Fenzel  Co.  v.  Jett,  16  S.  W. 
Rep.  120,  64  Ark.  488,  followed. 

Appeal  from  circuit  court,  Hempstead 
county ;  Charles  K.  Mitchbll,  J  ndge. 

Action  by  Wolf  &  Bro.  against  W.  S 
Muldrow  and  J.  F.  City,  partners  as  W.  S. 
Mnldrow&Co.   An  attacbment^was  levied 
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OB  ttaesroTiod  of  ■  traadnlmt  dlspoaltloii  of 
tbdr  property  by  driendants.  On  pnti- 
tiun  ofplalntltfa  and  other  attarlilngcredlt- 
ore,  a  receiver  was  appointed  bytheconrt 
to  take  charge  and  dteposeof  the  attached 
property  pendinK  the  anlt.  Judgment  was 
rendered  forplalntifiaforthelrdebt,  but  the 
court  (llBsolvedtheattacbment,  and  direct- 
ed tbe  receiver  to  pay  tbe  proceeds  ot  the 
attached  proi>erty,  whlcb  bad  been  sold  i>y 
bim,  to  the  trustee  named  in  a  deed  of 
trust,  which  was  the  instrament  by  which 
defendants  had  disposed  of  their  property. 
The  court  found  that  said  Instrament  was 
intended  as  a  security  for  creditors  of  de- 
fendants, and  notan  absolute  assignment, 
and  that  it  was  such  an  Instrument  as 
they  had  a  right  to  execute  tor  the  pur- 
pose of  preferring  creditors.  Plaintiffs 
appeal.    Reversed. 

By  tbe  instrument  referred  to  defend- 
ants sold,  transferred,  and  delivered  to 
a  trustee,  "for  the  use  and  benefit"  of  cer- 
tain named  creditors,  nil  tbe  firm  proper- 
ty. Tbe  instrument  provided  as  follows: 
"Yet  this  conveynnce  is  made  upon  the 
following  conditions:  That,  whereas, 
we  are  indebted  to  [certain  persons, 
naming  tbem,  and  tbe  amount  due  each:] 
Now,  it  we  shall  well  and  truly  pay  said 
sams  as  they  fall  due,  then  this  obliga- 
tion is  to  be  void;  otherwise  to  remain 
In  toll  force.  The  said  trustee  is  hereby 
autborlced  to  take  possession  of  said 
property  Immediately  upon  the  execu- 
tion of  this  ctmveyance,  and  proceed  to 
sell  tbe  aforesaid  stock  of  drugs  and  gen- 
eral merchandise  in  due  course  of  trade  at 
private  sale  for  cash  for  the  space  of  nine- 
ty days,  and  shall  apply  the  proceeds  to 
the  payment  of  said  debts,  preferring  them 
in  the  order  In  which  they  appear  herein. 
The  said  trustee  is  hereby  authorised  to 
collect  all  indebtedness  as  evidenced  by 
tbe  book-accounts,  mortgages,  choses  in 
action,  etc..  In  such  manner  as  in  bis  Judg- 
ment may  seem'  best,  and  said  amounts 
so  collected  shall  also  be  in  like  manner 
applied;  and  whenever  said  trustee  shall 
have  realised  a  sntflclent' amount  from  tbe 
sales  and  collection's  aforesaid  to  pay  oft 
said  debts  hereinbefore  named,  and  shall 
have  fully  satisfied  tbe  same,  then  tbis  ob- 
ligation la  to  be  void.  And  said  trustee  is 
hereby  authorized  to  sell,  in  uur  name,  for 
the  benefit  ot  our  said  creditors  for  any 
claim  or  indebtedness  herein  before  men- 
tioned. If  at  tbe  expiration  ot  ninety 
days  from  the  date  ot  this  Intitrnment  the 
said  debts  or  any  part  thereof  remain  un- 
paid, the  said  trustee  is  bereby  instruct- 
ed to  sell  the  remainder  ot  said  stock  of 
drugs  and  general  merchandise  that  may 
be  then  on  hand, at  public  auction, in  bulk 
or  by  the  piece,  as  may  be  most  advan- 
tageous, for  cash,  after  giving  ten  days' no- 
tice ot  the  time  and  terms  of  sale  by  ad- 
vertisement In  some  newspaper  published 
in  said  county;  and  if  at  said  sale  said 
stock  does  not  sell  lor  enough  to  satisfy 
said  debts,  then  said  trustee  shall  in  like 
manner  proceed  to  sell  said  book-accounts 
and  cboses  in  action  hereinbefore  men- 
tioned, and,  if  anything  still  remains  dne 
on  said  indebtedness,  then  the  said  trustee 
shall  proceed  to  sell  the  aforementioned 
store-bouse  and  lot,  and  fixtures  therein. 


in  the  manner  prescribed  by  law  for  the 
sale  ot  real  estate  under  deeds  of  trost, 
and  the  proceeds  of  the  sale, or  a  sufficient 
amount  thereof,  shall  be  applied  to  the 
payment  ot  the  indebtednpsn  herein  men- 
tioned. And  it  is  bereby  further  provided 
that  the  expenses  ot  tbis  trust  be  first 
paid,  and  that  said  trustee  Is  hereby  in- 
structed to  hold  a  sufficient  sum  to  pay 
tbe  expenses  of  the  execation  and  carrying 
out  of  this  conveyance,  and,  after  retain- 
ing a  snfBclent  sum  tor  said  purposes, 
that  he  immediately  pay  oft  said  debts  up- 
on tbe  receipt  of  sntflclent  funds  in  the 
order  in  which  they  appear. " 
A.B.dR.  B.  Wttltama,  tor  appellants. 

PbrCobiau.  The  decision  In  the  case 
of  Pence!  Co.  v.  Jett,  54  Ark.  428, 16  S.  W. 
Rep.  120,  rules  tbis  case.  Reverse  the  Judg- 
ment,  and  remand  the  cause  tor  farther 
proceedings. 

St.  Lodib,  a.  ft  T.  Ry.  Co.  v.  Gbaham. 

{Swpreme  Court  of  Arhantat.    Jan.  ti,  1808.) 

EviDBHOB  —  Fabt  Pbrvohuanob  ov  Fabol  Coa- 

TBAOT  — BTATCTB  OF  FRAUDS  — EZOBUIVB  DaX- 
AOES. 

1.  Where  a  parol  oontract  of  lease  la  talnn 
out  of  the  operation  of  the  statute  of  frauds  by 
part  performance,  there  Is  no  error  In  allowing 
proof  of  ttie  grantee's  title  against  a  straneer  in 
an  action  for  overflowing  the  land,  as  Us  title  is 
good  even  against  his  grantor. 

2.  In  an  action  for  injuries  to  land  and  the 
crops  thereon,  tbe  Jury,  from  tbe  facts  proved, 
could  have  established  noparticnlar  somas  dam- 
ages for  the  Injury  to  the  land.  The  special  dam- 
ages to  orops  oould  have  been  estimated  at  a  lit- 
tle more  than  <400.  Held,  that  a  verdict  for  S300 
was  not  SQstained  by  the  evidence,  as  only  nom- 
inal damages  oould  be  given  for  the  depreciation 
in  the  value  of  tbe  land. 

Appeal  from  circuit  court,  Ijafayette 
county ;  Charles  E.  Mitcbkli..  Judge. 

Action  by  D.  P.  Graham  against  the  St. 
Louis,  Arkansas  &  Texas  Railway  Com- 
pany. Judgment  tor  plalntilf.  Defend- 
ant appeals.  Affirmed,  on  tiling  a  rem/tt/- 
tar. 

Buna  A  OHUgban  and  Sam.  B.  West,  tor 
appellant.    K  £.  Pfebber,  for  appellee. 

Pbb  Guriah.  The  plaintiffs  parol  con- 
tract ot  lease  was  taken  out  tor  the  opera- 
tion ot  tbe  statute  of  frauds  by  part  per- 
formance.' His  title  was  good,  therefore, 
even  against  his  grantor,  and  there  was 
no  error  in  allowing  proof  ot  it  against  a 
stranger. 

When  the  several  parts  ot  the  charge 
are  read  together.  It  fairly  means  that  the 
plain  titt  sbooid  recover  tor  tbe  damag;e 
done  to  his  crops  tor  tbe  years  1888  and 
1889,  and  for  the  damage  done  to  his  es- 
tate by  tbe  prospect  of  future  overflows; 
that  is,  tbe  depreciation  of  its  value  by 
the  Improper  constmction  of  the  compa- 
ny's road-bed.  No  complaint  Is  made  of 
the  charge  us  to  the  recovery  for  damage 
to  the  crops.  As  to  tbe  depreciation  To 
value  of  the  plaintitl'sestate, there  was  no 
prnol  except  ot  facts  which  tend  to  show 
that  tbe  estate  was  of  value,  bat  thejarr 
could  draw  no  certain  deduction  of  any 
particular  sum  at  which  tbe  damage 
should  be  fixed  from  the  facts  proved.   No 
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▼mllct,  asTe  for  nominal  damagM,  conld 
tb«retore  be  suBtalned  upon  that  score. 
The  Rpeclal  damages  to  eropR,  etc.,  miRht 
have  bven  estimated  at  a  little  more  than 
$400.  Tbe  verdict  was  tor  %M).  It  is  nut, 
therefore,  BUHtalned  by  tbe  evidence.  There 
la  no  otiier  error  for  which  the  ]adcment 
shunld  be  reversed. 

What  part  of  tbe  verdict  the  Jury  based 
upon  the  special  damaKes  proved,  and 
what  part  opon  tlie  onascertatned  Injury 
to  the  estate,  cannot  be  determined.  If 
they  bad  returned  a  verdict  for  9250  for  the 
daraagee  actually  proved,  the  appellant 
could  not  have  been  heard  to  complain, 
and  that  sum  would  seem  to  be  a  fair 
compensation  tn  the  appellee  for  the  dam- 
ages proved.  If  the  appellee  will  remltand 
take  Jndsrment  for  that  amoant.  and  pay 
the  coats  of  the  appeal  within  30  days,  be 
may  do  ho  ;  otherwise  the  Judgment  will 
be  reversed,  and  the  cause  remanded  for  a 
new  trial.    It  la  ao  ordered. 


Watsbs-Pikbob  Oil  Co.  y.  State. 

{Supreme  Court  of  Arkcmsat.    Jan.  9, 1892.) 
InaPBCTiox  or  Illduinatino  Oii.  —  TBAXsnm  to 

ANOTHBB  RaCSPTACLB. 

Maosf.  Dig.  H  8838-8811,  provide  that 
illuminatlDg  oils  manufactured  In  or  brought  iuto 
the  state  shall  be  Inspected  and  approved  by  an 
authorized  inspector,  and  the  barrels,  casks,  or 
packages  containing  the  same  shall  be  branded 
by  him  with  the  words  "Standard  OIL  ■  Beotion 
884a  declares  that  if  any  person  or  persons  In 
this  state  shall  sell  any  of  the  fluids  tipecifled  in 
section  8838  "without  first  having  the  same  in- 
spected by  an  authorized  inspector  of  this  state 
or  some  other  state, "  and  the  packages  contain- 
ing the  same  branded  by  him,  shall  be  punished, 
etc  Held,  that  the  statute,  which  must  be 
strictly  construed,  does  not  prevent  the  owner, 
after  his  oil  has  been  properly  inspected  and 
branded  by  an  inspector  of  aaower  state,  from 
transferring  It  to  another  receptacle,  and  selling 
it  thare&om  without  reinspecuon  and  rebrand- 
ing. 

Appeal  from  drcult  court,  Pulaski 
coanty ;  Robbbt  J,  Lba,  Judge. 

Prosecution  of  tbe  Waters-Pierce  Oil 
Company  for  selling  illuminating  oil  with- 
ont  having  had  it  Inspected.  Defendant 
was  fonnd  gnilty,  and  appeals.    Reversed. 

Joha  M.  Moore,  fur  appellant.  If.  E. 
Atklneon,  Atty.  Gen.,  and  Cbaa.  T.  Cole- 
man,  for  the  State. 

Battlb,  J.  Section  8888  of  Mansfield's 
Digest  provides:  "All  oils  and  flaids,  tbe 
product  of  coal,  petroleum,  and  other 
bltominous  substances,  by  whatever  name 
called,  wbieb  may  or  ran  be  used  for  Illu- 
minating purposes,  mannfactnred  in  this 
state  or  brought  into  it,  before  the  same 
is  conanmed,  uaed.  or  aold  to  merchants 
or  consnmers  within  this  state  shall  be  in- 
spected by  an  anthoriied  inspector  of  this 
atate. "  Section  3840  provides  bow  the  oil 
shall  be  tested;  and  section  8841  says 
that  "all  oils  and  fluids  specified  in  sec- 
tion 8888.  that  ignite  or  burn  permanently 
at  a  temperature  of  180  d^reea  Fahren- 
heit and  upward,  shall  be  approved  by 
the  inspector,  and  the  barrels,  casks,  or 
packages  containing  the  same  shall  be 


branded  or  marked  by  htm  wltb  bis  name, 
official  character,  and  the  words  'Stan- 
dard on.'"  Section  8842  then  provides: 
"If  any  person  or  persons  in  this  state 
shall  sell  to  merchants  or  consumers  with- 
in this  state  any  of  the  oil  or  fluids  speci- 
fied intwctlon  8H88  without  first  having  the 
same  inspected  byan  authorized  Inspector 
of  this  state  or  some  other  state,  and  the 
barrels,  casks,  or  packages  containing  the 
same  branded  or  marked  by  him,  as  pro- 
vided in  section  8841,  said  person  or  per- 
sons so  offending  shall  be  punished  by  a 
fine  of  $30  for  each  barrel,  cask,  or  pack- 
age of  oils  or  fluids  aforesaid  so  sold  to 
merchants  or  consumers  within  this  state 
without  having  the  same  Inspected  or 
branded. " 

The  last-mentioned  aection  makea  acta 
criminal  which  were  innocent  before  its  en- 
actment. It  should  therefore  be  strictly 
construed. and nothlngshould  be  adjudged 
criminal,  according  to  its  terms  and  pro- 
visions, which  does  not  clearly  appear  to 
be  within  Its  prohibitions,  when  reasona- 
bly constrned  for  the  purpose  nf  arriving 
at  the  leglHlatiye  Intention  thereof  as  it 
has  been  declared.  When  construed  in 
this  manner,  is  there  anything  in  th» 
statute  which  prohibits  the  owner,  after 
be  has  cansed  his  oil  to  be  properly  in- 
spected and  branded  by  an  inspector  of 
another  state,  and  trannterred  it  to  an- 
other receptacle,  from  selling  it  therefrom 
without reinspection and rebranding ?  The 
Btatnte  clearly  authorizes  blm  to  sell  it 
after  he  has  .had  It  inspected  by  an  au- 
thorleed  Inspector  of  another  state,  "and 
the  barrels,  casks,  or  packages  containing 
the  same  branded  or  marked  by  him." 
There  is  nothing  in  It  which  makes  it  pe- 
nal for  him  to  transfer  tbe  oil.  In  whole 
or  In  part,  from  the  branded  cask  or  tank 
to  an  unbranded  recex>tacle,  and  sell  it 
therefrom  without  first  having  It  inspect- 
ed tbe  second  time,  and  the  new  receptacle 
branded  ;  and  it  Is  not  criminal  for  Mm  to 
do  BO.  We  cannot  supply  the  omission. 
State  V.  Baggott,  96  Mo.  63,  8  8.  W.  Hep. 
737;  State  v.  Finch,  (Minn.)  84  N.  W.  Rep. 
905;  Wood  worth  v.  State.  4  Ohio  St.  488; 
Cheadle  v.  State,  Id.  478;  In  re  Robinson, 
(Tex.  App.)  18  S.  W.  Rep.  786;  Ex  parte 
Robinson,  (Tex.  App.)  15  8.  W.  Rep.  60S; 
Bish.  St.  Cr.  (2d  Ed.)  5S  212.  226. 

It  has  been  contended  that  this  cod- 
atroction  of  similar  statutes  was  improp- 
er, because  it  rendered  the  proof  of  the 
violation  of  the  law  difficult.  But  does 
not  the  fact  that  the  oil  has  t>een  inspect- 
ed, if  snch  l>e  tbe  fact.  He  peculiarly  within 
tbe  knowledge  of  tbe  seller?  and  is  not 
the  burden  on  him  to  prove  It?  and,  opon 
bis  failure  to  do  so,  will  it  not  be  pre- 
anmed  that  it  was  not  inspected?  1 
Oreenl.  Ev.  (14th  Ed.)  S  79;  Hopper  v. 
State,  19  Ark.  146;  Williams  v.  State,  86 
Ark.  430;  Farrall  v.  State.  83  Ala.  657.  659. 
But  this  question  does  not  arise  in  this 
case.  The  appellant  had  tbe  oil  in  qnee- 
tlon  Inspected  by  a  dnly-anthorised  in- 
spector of  the  atate  of  Miasouri,  and  tbe 
cask  cnutatning  the  name  properly  brand- 
ed by  him. 

Reveraed  and  remanded. 
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Orahau  t.  Thompson  et  at. 
Omnvme  Cvwrt  of  Arkamaaa.    Jan.  9, 1882.) 

BBTOPPXI/— DSCI^RATIOHB. 

1.  C.  Stated  to  defendants  that  he  bad  "giveii'' 
-wrtain  land  to  one  H.,  and  recommended  ner  as 
«  proper  person  to  be  given  credit  Defendants 
^ve  ner  credit,  and,  having  recovered  judgment 
on  the  debt,  levied  on  the  land,  which,  after 
-such  representation  by  C,  had  been  conveyed 
back  to  bim  by  H.  H«w,  that  C.  and  his  grantee 
with  notice  of  the  facts  were  estopped  to  set  up 
-as  a  consideration  for  the  reoonveyanoe  that  H. 
owed  C.  purchase  money  for  the  land,  and  recon- 
veyed  in  satisfaction  thereof. 

2.  Thu  fact  that  the  deed  from  C.  to  H.  was 
ou  record,  and.  If  examined  by  defendants,  would 
lukve  shown  that  the  land  was  not  given  tu  H. 
by  C,  but  was  sold  on  credit,  does  not  defeat 
■tlie  estoppel,  since  the  representation  by  C.  that 
he  had  "given"  the  land  may  have  caused  de- 
fendants to  neglect  an  examination  of  the  record*. 

Appeal  from  circnit  court,  St.  Francis 
«ounty;  Matthew  T.  Sanubks,  Judge. 

Suit  in  equity  b.v  W.  S.  Graham  against 
W.  L.  Thompson  and  T.  A.  Hatcher, part- 
ners under  the  firm  name  ol  Thompson  & 
Ha  tcher,  and  one  Wilson,  sheriff,  to  en- 
join a  sale  of  land  levied  on  under  an  exe- 
cution against  Jennie  C.  Hlckey.  Plaintiff 
•claimed  title  to  the  land  under  a  deed 
from  N.  F.  and  W.  M-  Chealrs,  who  ac- 
■qnlred  title  under  a  deed  from  the  delend- 
.ant  In  execution.  Jennie  C.  Hlckey.  De- 
fendants answered  that  the  deed  from  said 
Hiukey  was  without  connlderatlon,  and  in 
fraud  of  her  creditors,  and  that  plaintiff, 
when  he  took  his  de4a  frotu  her  grantees, 
bad  notice  theieot.  Defendants  also  set 
np  facts  which  they  claimed  estopped 
plaintiff  from  setting  up  consideration  for 
said  deed.  It  appeared  that  theChealrses 
4iad  sold  the  land  to  Mrs.  Hlckey,  and  that 
her  reconveyance  to  them  was  in  satisfac- 
tion of  the  purchase-money  notes,  which 
«he  had  tailed  to  pay.  There  was  a  Judg- 
ment for  defendants,  and  plaintiff  appeals. 
Affirmed. 

W.  O.  Weatbertord,  for  appellant.  N. 
W.  Norton  and  Sanden  &  Watklus,  tor 
appellees. 

Hrminowat,  J.  It  the  conveyance  from 
Mrs.  Hlckey  to  Chealrs  was  withont  con- 
sideration, it  was  fraudulent  as  to  her  prior 
-creditors,  and  void.  It  Is  therefore  neces- 
sary for  Graham,  whose  rights  in  this  rase 
depend  upon  that  deed,  to  show  that  It 
was  executed  tor  a  valuable  considera- 
tion, and  it  he  tails  therein  his  right  to 
reliet  likewise  falls.  The  evidence  shows 
that  it  was  executed  In  satisfaction  of  a 
•debt  from  Mrs.  Hlckey  to  Chnairs  for  the 
purchase  of  the  lana,  and  that  there  was 
no  other  consideration  therefor.  The  ap- 
pellees contend,  and  the  court  held,  that 
Chealrs  and  those  claiming  under  him 
were  estopped  to  set  up  such  considera- 
tion, and  upon  the  correctness  of  that  rul- 
ing this  appeal  depends.  The  matter  re- 
iled  upon  as  an  estoppel  was,  we  think, 
proved  by  a  preponderance  of  the  evidence, 
and  the  question  Is  whether  It  was  saffl- 
clent  In  law  to  constltnte  an  estoppel.  It 
was,  in  substance,  as  follows:  Before  the 
debt  with  appellees  was  contracted  by 
Mrs.  Hickey,  Chealrs  stated  to  the  appel- 


lee* that  be  bad  given  the  land  m  eontro- 
Tersy  tober,  and  that  sbe  would  live  in  the 
commuaity,  and  pertaapa  desire  aasiatance 
in  the  way  of  sopplies,  and  that  any  ac- 
commodation shown  her  would  be  appre- 
ciated by  him.  The  appellees  believed 
that  the  land  was  a  gift  from  Cbeaira  to 
Mrs.  Hlckey,  and  upon  the  credit  thereof 
made  the  advances  out  of  wblcb  tbeir  debt 
grew.  When  recommending  Mm.  Hlckey 
tor  credit  Chealra  did  not  say  In  so  many 
words  that  she  owed  bira  nothing  for  the 
land ;  but  he  did  say  that  he  had  given  it 
to  her,  and  this  negatived  th«  exlstepce 
of  a  debt  for  It.  So  that,  when  he  Induced 
the  appellees  to  credit  her,  he  in  effect  said 
that  she  owed  him  nothing  tor  the  land; 
and  when  tbey  seek  to  collect  their  debt  be 
alleges  that  he  bad  sold  It,  and  that  the 
purchase  money  waa  anpald.  The  qnes- 
tlon  is,  will  be  be  beard  to  say  tbisT 

The  principle  is  broadly  stated  that  a 
person  who  intentionally  Induces  another 
to  act  on  bis  representations  will  be  es- 
topped from  denying  theirtruth,  wherever 
this  would  occasion  wrong  or  injustice  to 
him  who  acted  upon  such  reliance.  2 
Herra.  Estop.  §  788.  But  It  la  contend- 
ed that  thJH  principle  does  not  apply  In 
this  case,  because  the  land  records  of  the 
county,  ot  which  the  appellees  had  con- 
structive notice,  disclosed  the  fact  that 
the  land  had  been  sold,  not  given,  to  Mrs. 
Hlckey,  and  the  appellees  were  guilty  of 
laches  In  not  examiniD);  the  records;  and 
also  because  the  appellees  did  not,  by  cred- 
iting Mrs.  Hlckey,  and  without  taking 
some  specific  lleo  on  the  land,  place  them- 
selves in  a  position  to  avail  themselves  ot 
an  estoppel.  One  who  claims  the  benefit 
of  an  estoppel  on  account  of  representa- 
tions made  must  show  that  he  was  Igno- 
rant of  the  truth,  and  acted  In  reliance 
upon  the  false  representations.  But  to 
defeat  the  estoppel  on  that  ground,  actual, 
and  not  constructive,  knowledge  la  nec- 
essary. The  very  representations  relied 
upon  may  have  caused  the  party  to  desist 
from  Inquiry,  and  neglect  his  means  of  in- 
formation, and  It  does  not  rest  with  him 
who  made  them  to  say  that  their  falsity 
might  have  been  ascertained,  and  It  was 
wrong  to  credit  them.  To  this  principle 
many  authorities  might  be  cited.  Gam- 
mill  v.  Johnson.  47  Ark.3S5;i  Bigelow,  Es- 
top, p.  627:  Dodge  V.  Pope,  9»  Ind.  480; 
David  V.  Park,  108  Mass.  5U1;  Holland  v. 
Anderson.  38  Mo.  65;  Evans  v.  Forstall,  5S 
Miss.  30;  Kiefpr  v.  Rogers,  19  Minn.  32. 
(Gil.  14.)  Estoppel  on  account  of  represen- 
tations an  to  title  la  generally  set  np  by 
parties  who  have  become  purchasers  in  re- 
liance thereon,  but  we  see  no  reason  why 
the  same  principle  should  not  pro  t«>ct  cred- 
itors who  have  given  credit  upon  the  own- 
ership ot  the  property  as  disclosed  by  such 
representations.  Upon  this  point  we  find 
but  tew  authorities,  but  those  found  sus- 
tain this  application  ot  the  principle;  and 
wp  think  It  results  from  the  reason  and 
origin  of  the  rule.  Bigelow,  Estop.  586, 
687;  BHnkIng  Co.  v.  Duncan,  86  N.  Y.  221. 
As  Chealrs  stated  that  the  conveyance 
was  a  gift  In  order  to  indaee  a  credit,  he 
should  not  be  heard  to  say  that  it  was  a 


•18.  W.  Rep.  610. 

Digitized  by 


Google 


JLrk.) 


8T.  LOUIS,  I.  M.  &  S.  BT.  00.  e.  LINOSAT. 


go 


«alr  In  order  to  defeat  Ub  collection.  As 
Oraham  purcbased  with  notice,  he  la  in  no 
better  attitude  than  Cbealrs.    Affirmed. 


8t.  iMxna,  I.  M.  &  S.  Rt.  Co.  ▼.  Lindbat. 

(Supreme  Court  nf  Arltaniat.    Jan.  9, 1893.) 

■JosncB's  Rboobo— PBoor  or  Vainri— Bxousitb 
Damagss. 

1.  it  having  been  adjudged  that  suits  against 
railway  companies  for  injuries  to  cattle  and  othur 
stock  must  be  brought  in  the  county  nrbere  the 
injury  was  inflicted,  tbe  venue  of  such  suits  can 
be  established  in  the  circuit  court  on  appeal 
from  a  Jnstice's  Judgment  by  proof  aliunde  tbe 
Jnatioe's  record ;  Mansf.  Dig.  |  4140,  providing 
that  on  such  appeals  the  cause  shall  be  tried 
anew,  "without  any  regard  to  any  error,  defeat, 
or  other  imperfections  in  the  proceedings  of  the 
justioe." 

a.  Where,  In  an  action  for  killing  three  cows 
by  defendant's  trains,  there  Is  presumption  of 
negligence  on  defendant's  part,  which  is  rebutted 
as  to  one  oow,  and  the  Jury  might  have  found  as 
the  value  of  the  other  cows  the  amount  returned 
in  tbeir  verdict,  the  verdict  wlU  not  be  disturbed. 

Appeal  trora  circuit  court,  Lawrence 
loonty;  Jamks  W.  Biitlbr,  Judge. 

Action  by  J.  A.  LindBay  agalnBt  the  St. 
LonlB,  Iron  Moun  tain  &  Hon  them  Rail  way 
Company  for  cattle  allesed  to  have  been 
killed  by  defendant'B  trains.  Judgment 
for  iilaintitt.  Ddendant  appealB.  Af- 
firmed. 

Dodfc  A  Johnson,  for  appellant.  John 
K..  Gibson,  fur  appellee. 

CocKBiLi.,  C.  J.  In  the  ctiae  of  Railway 
Co.  V.  Clifton,  88  Ark.  206,  It  was  held 
that  the  statute  regulating  Bults  against 
railways  for  damage  to  stock  injured  by 
its  trains  made  such  actions  local,  and 
that  they  should  be  brought  In  the  county 
where  the  Injury  was  Inflicted.  Tbe  plain- 
tiff in  this  case  Instituted  three  such  ac- 
tions before  a  Justice  of  tbe  peace.  Ue 
did  not  allege  the  venue  in  the  brief  writ- 
ten statements  of  his  causes,  and  the  Jus- 
tice made  no  entry  of  it  in  his  record. 
The  railway  company  wassumraoned.but 
did  not  appear.  Judgments  by  default 
were  entered,  and  the  company  appeared 
and  prosecuted  appeals  to  the  circuit 
«oart.  Tbe  causes  were  there  consolldat- 
'<>d.  at  the  instance  of  tbe  railway,  and  a 
trial  npon  tbe  merits  resulted  in  a  Judg- 
ment fur  the  plaintiff.  It  is  now  insisted 
for  the  flrst  time  that  the  failure  of  tbe 
Justice's  record  to  show  tbe  venue  of  the 
injories  was  fatal  to  his  Jurisdiction,  and 
that  the  circuit  court  acquired  no  Jurisdic- 
tion of  the  causes,  because  tbe  justice's 
record  does  not  show  that  his  tribunal 
bad  it.  Tbe  bill  of  exceptions  taken  at 
the  trial  In  the  circuit  court  shows  that 
tbe  injuries  were  inflicted  In  the  county 
where  the  suits  were  instituted.  The  ques- 
tion, therefore,  is  not  whether  tbe  justice 
of  tbe  peace  had  Jurisdiction  In  fact,  but 
It  is  whether  tbe  venue— which  Is  tbe  fact 
open  which  Jurisdiction  depends— can  be 
«stabliahed  In  the  circuit  court  on  appeal 
from  tbe  Justice's  Judgment  by  proof  all- 
node  the  Justice's  record.  The  question 
would  not  have  given  me  pause  but  for  a 
line  of  decisions  by  the  supreme  court  of 
Missouri  seeming  to  hold  In  analogous 
^aaes  that    tbe  circuit  court  is  without 


power  even  to  amend  tbe  pleadings  to 
show  the  venue,  unless  it  can  be  traced  in 
tbe  Justice's  record.  Haggard  v.  Railway 
Co.,  63  Mo.  802;  Iba  t.  Railway  Co..  45 
Mo.  460;  Hansberger  v.  Railway  Co.,  48 
Mo.  196.  We  do  not  concur  in  that  ruling. 
An  appeal  from  a  justice's  Judgment  re- 
moves the  cause  to  tbe  cireuit  court  tor 
trial  de  novo,  and  the  latter  tribunal  is 
thereby  put  into  full  possession  of  tbe  ja- 
risdictlon  and  power  which  the  Justice 
possessed.  As  the  justice  might  have 
amended  tbe  statement  to  show  tbe 
Tenne,  the  cireuit  court  on  appeal  could 
do  the  same;  and  when  tbe  amendment  is 
made,  tbe  rule  that  the  record  of  an  infe- 
rior court  must  affirmatively  show  juris- 
dictional facts  iB  satisfied.  The  statute 
in  this  state  prescribes  that  the  cause  shall 
be  tried  anew  "without  any  regard  to 
any  error,  detect,  or  other  Imperfection  In 
tbe  prnceedingB  of  the  Justice. "  Mansf. 
Dig.  §  4140.  That  command  carries  with 
it  the  power  to  disregard  or  to  cure  by 
amendment  any  Select  which  the  justice 
might  have  cured.  It  objection  had  been 
.made  to  the  Jurisdiction  in  the  cireuit 
court  it  would  have  been  competent  for 
that  court  to  compel  the  justice  to  ap- 
pear,  and  cause  his  docket  to  show  the 
venue,  it  It  bad  been  proved  on  the  trial 
before  bim,  or  if  the  plaintiff  had  stated  it 
in  his  oral  pleadings.  Section  4142  of 
Mansfield's  Digest  authorises  such  a  pro- 
ceeding, and  prescribes  that  no  appeal 
from  a  justice's  Judgment  "sball  be  die 
missed  for  want  of  Jarisdlctlon  because  of 
•  •  •  any  defective  entry"  made  by  the 
Justice.  But  it  was  unnecessary  to  require 
the  justice  to  appear,  because  the  cireuit 
court  was  competent  to  cause  tbe  record 
to  show  the  fact  upon  which  Jurisdiction 
depended.  The  jnstlce  had  jurisdiction  to 
try  the  issue  whether  the  injuries  were  in- 
flicted In  the  couuty  where  tbe  suits  were 
brought,  and  tbe  circuit  court  on  appeal, 
therefore,  had  jurisdiction  to  try  tbe  same 
issue.  That  issue  could  be  made  before 
the  justice  upon  oral  pleadlngp),  as  the 
statnte  docs  not  require  It  to  be  reduced 
to  writing;  and  no  greater  certainty  in 
the  pleadings  is  required  on  appeal  to  the 
cireuit  court.  The  evidence  in  this  case 
upon  that  Issue  warranted  the  Jury  in 
finding  for  the  plaintiff,  and  we  are  asked 
to  disturb  It  only  upon  the  ground  that 
the  fact  eBtablisheil  by  it  does  not  appear 
upon  tbe  face  of  the  record  proper.  The 
law  does  not  require  It  to  so  appear,  and 
whether  a  presumption  favorable  to  juris- 
diction is  Indulged  (where  the  record  Is 
silent)  in  regard  to  Jurisdictional  facts  not 
required  to  be  stated  of  record,  as  was 
beld  in  Bacon  v.  Bassett,  19  Wis.  M,  or 
not,  the  reasonable  rule,  and  one  which 
has  received  the  sanction  of  this  court,  la 
that  even  In  a  collateral  proceeding  evi- 
dence dehors  the  Justice's  record  of  such  a 
fact,  when  It  does  nut  tend  to  contradict 
the  record,  may  be  received  tor  the  pur- 
pose of  showing  Jurisdiction.  Bush  T. 
Visant,  40  Ark.  124 ;  Jolley  v.  Folts,  84  Cal. 
821 ;  Van  Densen  v.  Sweet,  Bl  N.  T.  878;  1 
Black,  J udgm.  §  282.  If  evidence  dehors  the 
justice's  record  may  be  looked  to  in  a  col- 
lateral proceeding,  it  is  certainly  permla- 
slhle  to  do  so  in  an  action  when  the  svir- 
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dence  Is  Kcrmane  to  the  imue  to  be  tried, 
aa  It  was  In  tlilH  case.  Now,  as  the  drcott 
ouurt  had  the  power  to  caase  the  atate- 
niput  which  Is  filed  in  Ilea  ot  a  complaint 
to  be  amended,  11  that  was  necessary,  and 
aa  tbe  evidence  proving^  the  venue  was  re- 
ceived witbont  objection.  It  Ib  familiar 
practice  that  the  ameDdm<>nt  should  be 
regarded  as  made.  No  prejadice  resalte 
to  the  Bobatantlal  In  terest  of  tbe  appellant 
thoretrom,  and  it  la  only  wbere  there  Is 
such  prejudice  that  judgments  are  re- 
Temed;  for,  If  tbe  cause  were  remanded, 
It  would  be  only  for  tbe  pnrpose  of  per- 
fecting the  record  so  as  to  show  jurisdic- 
tion in  accordance  witb  tbe  undisputed 
fact.  But  we  regard  that  as  done  which 
the  parties  have  treated  as  done,  and  no 
order,  therefore,  is  required.  Kahn  v. 
Euhn.  44  Ark.  404:  Molen  v.  Orr,  Id.  486; 
Railway  Co.  v.  Harper,  Id.  624.  Tbe  con- 
clusion reached  renders  it  unnecessary  to 
decide  the  qnestlon  raised  by  the  a  ppellee 
as  to  whether  the  defendant  could  and 
did  waive  tbe  right  to  object  to  tbe  venae 
by  tailing  to  ralae  the  qn<>f<tlon  in  the 
circuit  court,  even  if  the  suit  was  in  tbu 
wrong  county,  i^ee  Smith  v.ClarIt,  1  Ark. 
63:  Jacks  v.  Moore,  88  Ark.  81;  Felld  v. 
Dortch,  34  Ark.  899;  1  Smith,  Lead.  Cas. 
pt.  2,  (8tb  Ed.)  p.  1122;  1  Black,  Judgm.  $ 
217;  Crook  v.  Pltcbnr,  61  Md.610;  Welta, 
Jur.  S86. 

Tbe  only  other  question  relates  to  the 
Bufflrtency  of  the  evidence  as  to  the  rail- 
way's negligence  to  sustain  the  verdict. 
The  proof  justified  the  jury  in  reaehlngthe 
conclusion  that  the  plaintilf's  cows  were 
killed  by  tbe  defendant's  train.  That 
raised  a  statutory  presumption  ot  negli- 
gence, and  cast  the  burden  of  rebutting 
It  upou  thedefendant.  In  that  the  defend- 
ant (ailed  at  least  as  to  two  of  the  cows, 
tbe  value  of  which  the  Jury  might  have 
found  to  be  the  amount  returned  by  them 
In  their  verdict.  Conceding  that  tbe  pre- 
sumption ot  negligence  In  killing  the  other 
cow  was  rebutted,  the  verdict  is  ellll  sus- 
tained by  the  evidence,  and  cannot  be  dis- 
turbed.   Affirmed. 


Babkeb  t.  Fkbel,and  et  mI. 
(Supreme  Court  qf  Tennessee.    Jan.  14, 18991) 

CONTBACT  OF  S.1LB  — IXTXRFRITATIOK  — QUSaTION 

roB  Jdbt— Whbh  Titlb  Fassbs — Diliycrt. 

1.  A  contract  provided  for  the  sale  of  a  crop 
of  potatoes.  The  buyer  was  to  furnish  sacks, 
and  have  an  a^ent  fill  and  sew  them.  The  seller 
was  to  deliver  tbe  potatoes  on  the  cars,  and  to 
give  "good  merchantable  stock. "  At  the  time  of 
the  sale,  the  potatoes  were  not  dug,  and  were 
some  distance  from  the  place  of  delivetT.  The 
evidence  showed  that  they  were  more  liable  to 
be  Injured  if  bandied  in  sacks  than  if  handled  in 
barrels,  and  that  this  fact  was  called  to  the 
buyer's  attention.  He  elected,  however,  to  use 
sacks,  and  the  potatoes  were  Injured,  although 
the  seller  used  due  care  in  hauling  and  handling 
them.  Held,  that  the  qnestlon  as  to  whether 
tbe  seller  undertook  to  deliver  potatoes  that 
should  be  merchantable  when  they  reached  the 
oars,  or  only  such  as  should  be  merchantable 
where  they  were  dug,  was  one  for  the  jury. 

2.  Although,  as  a  rule,  when  goods  sold  are 
not  ready  for  delivery,  the  proper^  therein  does 
not  vest  In  the  buyer  until  they  are  ready,  and 
the  risk  meanwhile  remains  with  tbe  lelier,  this 


li  so  only  in  the  absence  of  dienmstanoes  ladl- 
oatlng  a  dlfleveat  inteuuoB. 

Appeal  from  chancery  coart,  GIlea  coan- 
ty;  A.  J.  Abkrnatht.  Chancellor. 

This  was  an  action  by  Jacob  Barker 
against  Freeland  A  Carry  and  others  to 
recover  tbe  price  paid  for  unmerchantable 
potatoes.  From  a  decree  In  favor  of  tbe 
defendants,  complainant  appeals.  Af- 
firmed. 

Jonea  <S  Ewin/r,  for  appellant.  JoAo  T. 
Alien,  tor  appellee  Freeland.  W.  H.  MC' 
Callam,  for  appellee  Smitb.  J.  P.  Abn- 
natbjr,  for  appellee  Curry. 

LnRTOK,  J.  Complainant  bought  from 
defendants  a  crop  of  potatoes  In  a  certain 
40-acre  field.  He  shipped  them  by  rail, 
from  Pulaski,  to  points  in  other  states. 
Upon  arrival  at  destination,  several  car- 
loads were  found  to  be  worthless  from 
decay.  He  alleges  that  tbey  were  not 
"good  merchantable  stock"  when  deliv- 
ered to  him,  and  his  damages  to  be  the 
price  he  paid  for  them,  plus  freights  ex- 
pended. Issnes  were  submitted  to  a  jury, 
who  found  for  defendants,  and  the  chan- 
cellor, upon  the  findings,  dismissed  tbe 
original  bill.  The  contract  of  sale  was  In 
writing,  and  was  in  these  words:  "We 
this  day  sell  Jacob  Barker  40  acres  of 
Early  Rose  potatoes,  at  sixty  eentsperbbl. 
He  furnishes  sacks,  and  we  are  to  pat 
them  at  depot  at  Pulaski  as  soon  as  sarks 
come  to  us.  And  we  agree  to  give  him 
full  measure  and  good  merchantable 
stock,  and  we  will  keep  bis  men  out  witb 
ns,  that  will  attend  to  filling  and  sewing 
the  Backs.  We  will  load  a  car  a  day, 
weather  permitting.  Said  Barker  is  to 
pay  for  each  car  as  loaded. "  Tbe  court, 
in  substance,  instructed  the  jury  that  tbe 
defendants  were,  as  matter  of  law,  aris- 
ing upon  construction  of  the  written  con- 
tract, hound  to  deliver  "good  merchanta- 
ble stock"  at  their  field,  and  Into  tbe 
sacks  of  complainant;  but  that  tbe  qnes- 
tlon as  to  whether  they  were  obligated 
to  deliver  "good  merchantable  stock"  on 
tbe  cars  at  Pnlaskl  was  for  the  jnry  to 
say,  under  all  the  facts  and  circumstances 
Bubmitted  to  them  In  tbe  evidence.  That 
If  they  found  "good  merchantable  stock" 
bad  been  delivered  bito  the  sacks  ot  com- 
plainant, and  that  defendants  had  used 
due  care  in  hauling  them,  when  sacked,  to 
the  cars,  then  defendants  would  not  be 
liable  forlnjariea  consequent  npon  banling 
them  from  the  field  to  the  cam,  nntesa 
they  Hhonld  find  that,  under  the  contract, 
tbe  potatoes  were  to  be  "good  merchant- 
able Htock"  when  pat  on  the  cars.  We 
must  regiird  tbe  verdict  as  determining 
that  these  potatoes  were  up  to  the  con- 
tract when  put  Into  complainant's  sacks 
In  the  field,  for  the  jury  were  plainly  In- 
structed that  defendants  would  be  liable 
In  case  tbis  were  not  so.  The  verdict 
must  also  be  taken  as  settling  the  fact 
that  defendants  were  guilty  of  no  negli- 
gence in  hauling  them  to  Pulaski,  or  In 
loading  them  on  the  cars.  There  was  evi- 
dence tending  to  show  that  these  pota- 
toes were  much  Injured  by  hauling  them 
from  the  field  where  they  were  sacked  to 
the  cars  at  PnlaakI,  a  distance  of  seven 
or  eight  miles,  and  that  the  sobsequent 
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ilecajr  waa  doe  to  tbe  Injuries  tbns  sas- 
tained.  Cooiplatoant's  contention  waa 
«nd  ia  tbat  the  cunstrnctlon  of  the  con- 
tract was  exclaalTely  lor  the  court;  that 
under  the  written  contract  tbe  title  to  the 
property  did  not  pass  to  tbe  buyer  nntll 
ddlvery  on  the  cars;  and  that  the  risk  of 
delivery  was  on  detendants.  The  conrt 
waa,  in  substance,  reqaested  to  so  In- 
stract  the  Jury,  bat  these  requests  were 
refused.  From  this  evidence  It  appeared 
tbat  these  potatoes  were  nndng  at  time 
of  sale,  and  were  in  a  field  seven  miles 
from  tbe  point  where  defendants  were  to 
pat  them  on  the  cars ;  tbat  they  were  first 
crop  uf  potatoes,  and  onnsually  long  and 
lar^e  There  was  also  evidence  tending 
to  abow  that  such  potatoes  were  much 
more  llablp  to  be  broken  If  transported  In 
sacks  tban  In  barrels,  and  tbat  decay  was 
more  likely  to  result  from  such  breakage, 
if  io  sacks,  such  as  those  furnished  by 
complainant,  tban  It  hauled  In  barrels, 
which  was  tbe  more  common  and  safer 
method  There  was  evidence  tending  to 
show  that  complainant's  attention  was 
called  to  these  facts,  and  tbat  be  elected 
to  ust  sacks  as  the  cheaper  method  of  get- 
tinR  the  crop  to  the  market.  It  is  an  in- 
dlspntable proposition  that  when  a  con- 
tract is  In  writing,  and  its  meaning  is 
plain  and  unambignona,  its  lnterpreta> 
tion  is  matter  of  law  for  tbe  court;  but 
when  tbe  writing  is  not  plain  and  nnam- 
biguona,  bnt  is  sach  as  requires  the  aid  of 
evidence,  either  to  identUy  the  subject- 
matter,  or  in  order  to  ascertain  tbe  situn- 
tion  and  surrounding  circumstances,  or, 
the  nature  and  quality  ol  the  subject- 
matter,  and  the  evidence  be  conflicting,  or 
ancb  as  admits  of  more  than  one  conclU' 
■ion, It  is  not  error  to  aubmit  the  Interpre- 
tation of  the  doubtful  parta  of  tbe  inatru- 
ment,  under  proper  instructions,  to  the 
Jury.  Thomp.  Trials,  {  1081,  and  cases 
there  cited.  This  propi>sltiun  la  clearly 
dedncible  from  our  own  cases.  Mills  v. 
Paris,  12  Heisk.  462;  Mumford  v.  Railroad 
Co.,  2  JLea.  893. 

The  learned  counsel  forcomplalnant  has 
orged  Tery  strenuously  the  fact  that  tbe 
written  contract  required  defendants, 
after  tbe  potatoes  were  sacked,  to  put 
them  on  the  cars  at  Pulaski.  From  this 
fact  he  insists  upon  two  conclusions  of 
law  as  necessarily  following:  Flrat,  tbat 
the  property  did  not  pass  to  the  buyer 
anttl  tbe  atJler  had  put  them  on  the  cars; 
aeeood,  tbat  the  risk  of  delivery  on  the 
rars  remained  with  the  seller.  Neither  of 
these  conclaaions  are  the  neceaaary  conae- 
qoence  of  an  agreement  by  tbe  aeller  to  de- 
lirer,  though  they  generally  follow.  Let 
us  look  at  tbe  first.  The  doctrine  as  to 
the  vesting  of  the  property  in  sales  of 
personalty,  as  deduced  from  tbe  decided 
cases,  has  been  very  carefully  and  precise- 
ly formulated  in  what  are  so  well  known 
as  tbe  rales  of  Lord  Blackburn.  His  first 
mle  is  this:  "Where,  by  the  agreement, 
tbe  vendor  la  to  do  anything  to  tbe  gooda 
for  the  purpose  of  putting  them  in  that 
state  in  which  the  purchaser  la  to  t>e 
honnd  to  accept  them,  or,  aa  it  la  aomo- 
times  worded,  into  a  deliverable  state,  the 
performance  of  thoae  things  ahall,  in  the 
absence  of  circumstances  Indicating  a  con- 


trary Intention,  be  taken  to  be  a  condi- 
tion precedent  to  the  vesting  of  the  prop- 
erty." Admitting  tliat  the  putting  of  the 
goods  on  the  cdra  would  ordinarily  be 
treated  as  a  thing  which  waa  a  condition 
precedent  to  the  vesting  of  the  property, 
yet  this  case  presented  circumstances  "in- 
dicating a  contrary  intention,"  (Blackb. 
Sales,  p.  152.)  which  might  fairly  be  left  to 
the  Jury.  These  circumHtances  have  al- 
ready been  sufficiently  alluded  to.  Thesec- 
ond  deduction  is  so  inconclusive  as  to 
amount  only  to  a  presumption,  in  tbe  at>- 
sence  of  circumstancee  indicating  a  con- 
trary Intention.  The  property  may  be  in 
the  seller,  and  the  risk  of  delivery  In  the 
buyer.  The  presnmption  is  that  the  risk 
and  the  proper t.v  go  together,  but  this  pre- 
sumption may  be  overthrown  by  agree* 
meat,  or  by  circumstances  indicating  a  con- 
trary  intention.  Ordinarily,  if  by  the  terms 
of  a  sale  tbe  seller  engages  to  deliver  the 
thing  sold  at  a  particular  place,  tbe  price  is 
not  demandable  nAtil  such  delivery  be 
made.  Bnt  if  tbe  contract  of  sale  is  other- 
wise complete,  and  tbecircumatancea  indi- 
cate that  the  thing  sold  was  to  be  in  tbe 
mean  time  at  the  riak  of  the  bnyer,  the  lat- 
ter would  be  bound  to  pay  for  it  whether 
the  property  passed  or  not,  if  delivery 
waa  prevented  without  negligence  of  the 
seller.  To  this  effect  were  the  cases  of 
Caatle  v.  Playford,  L.  R.  6  Ezch.  166,  and 
L.  R.  7  Exch.  98,  and  Martineau  v.  Kitch- 
ing,  L.  R.  7  Q.  B.  486.  See,  alao,  1  BenJ. 
Sales,  S9  874,  875,  877.  The  cirrumstancea 
of  this  case  to  be  observed  in  this  connec- 
tion are  these:  The  fart  that  complain- 
ant bought  a  crop  in  the  field;  that  he 
was  to  have  his  own  agent  attend  to  the 
filling  and  sewing  of  the  sacks;  that  he 
selected  his  own  vehicles  lor  containing 
the  goods;  and  that  at  the  field  they  were 
put  Into  his  own  bags.  These  facta  make 
a  case  where  it  might  well  be  submitted 
to  the  jury  aa  to  tbe  intentions  of  the 
parties  with  respect  to  tbe  risk  of  delivery 
on  the  cars,  regardless  of  whether  the 
title  passed  or  not  before  such  dnllvery. 
The  charge,  while  technically  subject  to 
some  crlticiam,  aubmitted  aubatantially, 
and  In  a  very  clear  and  Inartificial  way, 
the  question  of  intention  as  to  the  riak  of 
delivery.    Tbe  decree  must  be  affirmed. 


Franklin  et  at.  v.  Franklii*  et  ui. 

(Supreme  Cowrt  qf  Tennestee.    Jan.  11, 1893. ) 

Appoimtmbsit  or  Aduikibtratob — Disoovbst  ov 

WllX— COSSTBUOTION— SURVITOKSHIP. 

1.  Ttie  discovery  of  a  will  after  an  adminis- 
trator is  appointed  does  not  render  the  appoint- 
ment absolately  void,  so  as  to  afford  no  proteo- 
tlon  to  those  who  have  had  dealings  with  him, 
but  such  appointment  remains  valid  until  re- 
voked, and  rights  acquired  thereunder  are  set- 
tled by  the  statute  of  limitations. 

3.  A  testator  bequeathed  to  his  brother  the 
interest  arising  from  tbe  investment  of  certain 
money,  Irat  tbe  principal  was  to  go  to  the  broth- 
er's children,  in  case  be  had  any.  field,  tbat 
upon  the  determination  of  the  brother's  life- 
estate,  the  principal  of  the  fund  belonged  to  his 
surviving  children  as  a  class,  subject  to  the  in- 
crease or  diminutioo  of  its  members  in  oonse- 
quenoe  of  births  and  deaths. 

8.  If  tbe  brother  died  without  "heirs, "  the  tes- 
tator's sister  was  to  have  the  mo&sy  upon  the 
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lame  conditioiis.    Held,  that  the  word  *■  hein  "  wai 
manifestly  used  in  the  sense  of  "ohlldno. " 

Crusa-appeals  trom  chancery  court, 
Sumner  cuunty;  GBORns  E.  Beat,  Chan- 
cellor. 

C.  R.  Head,  JamoB  W.  Blackmore,  R.  K. 
Gr/Z/rap/e,  and  T.  CMnlttgao,  tor  complain- 
ants. J.  J.  Turner,  8.  B.  Wilson,  and  £. 
D.  Bell,  tor  detendants. 

Snodorass,  J.  ThlB  la  a  aott  to  recover 
the  interest  of  JoliD  Armfleld  Franklin  in 
the  estate  ot  John  Armfield.  who  died 
testate  in  Grundy  county.  Tenn.,  In  1871, 
leaving  a  large  personal  estate  to  five 
lesatees, — testator's  wife  and  four  others. 
The  widow  dissented  from  the  will,  and 
took  her  Interest  under  the  law  upon  dln- 
aent,  su  that  only  the  remainder  ot  the 
estate  was  left  to  pass  under  the  will. 
The  four  legatees  entitled  to  It  were  the 
present  complainant  Ed.  N.  Frankltn, 
John  Armfleld  Franklin,  Mrs.  A.  Vanblb- 
ber,  and  Mrs.  B.  Archer.  Une  of  these— 
JohnArmflnId  Frnnklln— died  in  Novem- 
ber, 1871.  Ed.  N.  Franklin  was  appointed 
and  qualified  as  administrator  ot  bis  es- 
tate December,  1876.  John  Armtleld 
Franklin  had  in  tact  died  testate,  but  his 
will  was  not  discovered  for  many  .years 
thereafter,  and  not  established  (it  being 
contested)  until  several  years  later, — facts 
to  be  more  particularly  stated  herein- 
after. The  defendant  J.  W.  Franklin  was 
named  as  executor  in  the  will  ol  John 
Ariufleid.  Bequallfledassucb  In  the  coun- 
ty court  ot  Grundy  county.  October  2, 
1x71,  and  made  a  settlement  of  tbe  estate 
with  the  clerk  of  said  court  July  SO,  1875. 
In  thiH  settlement  he  was  charged  with 
$:!7,342.99.  and  credited  with  ff2,20U.54, 
leaving  balance  then  in  his  hands  of  916,- 
l!13.45.  On  September  21. 1K77.  he  made  a 
final  settlement,  showing  balance  in  his 
hands  from  former  settlement,  $16,183.45; 
collected  since,  $30,327.72;  total, $4.'>.4«1. 17; 
credits  since,  f  14.228.35;  due  distributees, 
$81,232.82.  Amount  due  the  widow  of  this 
sum  was  $10,410.94,  leaving  $20.S21.88  to 
pass  under  the  will,  or  $5,206.22  tu  each  of 
the  three  living  legatees,  and  the  same 
amount  to  J.  W.  Franklin,  who  was  the 
father  and  distributee  of  tbe  dead  one,' 
John  Armfleld  Franklin.  This  sum  be 
kept  as  such  distributee,  and  appropri- 
ated. The  remainder  bn  paid  to  the  par- 
ties already  named  entitled  to  it.  All  the 
parties  acquiesced  In  the  settlement,  and 
tbe  present  complainant  gave  his  receipt 
tor  balance  In  full  due  blm  under  it  De- 
cember 24, 1877.  In  January,  1885,  defend- 
ant J.  W.  Franklin,  as  executor  ot  John 
Armfleld. collected  a  claim  of  hlstestator's 
estate  against  tbe  Dnlted  States  govern- 
ment of  $18,000,  wtalch,  after  deducting  ex- 
ecutor's compensHtlon  and  attorney's  fees 
paid  for  Its  collection  and  paying  the 
widow,  left  in  his  hands  for  distribution 
the  sum  of  $1,890  for  each  living  legatee 
and  the  distributee  ot  John  Armfleld 
Franklin.  He  appropriated  this  $1,890 
as  such  distributee,  and  he  also  applied 
the  same  amount  due  Ed.  N.  Franklin  on 
debts  which  he  held  against  Ed.  N.  Frank- 
lin. The  other  legatees  he  paid  in  full.  In 
tbe  mean  while,  about  tbe  time  of  the  col- 
lection and  disposition  of  tbis  tnnd,  a  will 


of  John  Armfleld  Franklin  waa  found. 
Tbis  will,  which  we  quote  tor  purpose  of 
construction  hereinafter.  Is  as  follows: 
"  Washington,  Oa.,  Oct.  1871.  This  is  mj 
last  will  and  testament.  I  will  and  be- 
queath to  my  brother  Edward  N.  Frank- 
lin my  entire  estate,  including  my  interest 
In  my  Uncle  John  Armfleld's  estate,  my 
shot-gun,  Winchester  rifle,  watch,  gold- 
beaded  cane,  and  everything  that  is  mine. 
He  is  to  have  the  Interest  arising  from  a 
proper  investment  of  the  money  from  my 
uncle's  estate,  to  do  with  as  he  pleases, 
but  the  principal  is  to  go  to  his  children, 
in  case  he  has  any.  In  case  he  dies  with- 
out heirs,  I  want  ray  sister  Mrs.  Adelfr 
Vanbibber  to  have  It  on  same  conditions. 
I  appoint  my  brother  Ed.  N.  Franklin  t» 
qualify  as  my  administrator,  and  act 
without  bond.  I  want  him  to  buy  a 
ticket  to  Louisville,  Ky.,  for  Alice,  and 
gl  ve  her  $500.00.  J .  A.  Fa ankun.  "^  It  waa 
offered  lor  probate  at  tbe  April  term, 
1885,  of  the  county  court  of  Sumner  coun- 
ty, was  contested,  nnd  Anally  established 
as  a  will,  and  ordered  probated,  and  ad- 
mitted to  probate  on  13th  April,  ISfll,  in 
the  county  court,  under  decree  of  thl» 
court  pronounced  March  6,  1891.  When 
the  will  was  admitted  to  probate  Ed.  N. 
Franklin  quallfled  as  executor.  On  28th 
of  April,  1891,  he  procured  an  order  of  the- 
county  court  annulling  and  revoking  hia 
appointment  as  administrator  of  estate 
of  John  Armfleld  Franklin,  which  had 
been  made,  as  before  recited,  on  the  23d 
December,  187B.  Before  this  will  was  ad- 
.mitted  to  probate,  Ed.  N.  Franklin,  in  his 
own  name,  and  as  next  friend  of  his  minor 
children,  legatees  under  the  discovered 
will,  filed  a  bill  quia  timet,  alleging  tacts 
ot  discovery  and  pending  contest  ot  the- 
will  ot  John  Armfleld  Franklin,  and  seek- 
ing to  bring  tbe  executor  ot  John  Armfleld 
to  a  settlement.  This  bill  waa  flle<l  24tb 
March,  1890.  After  tbe  will  was  admitted 
to  probate,  and  on  29th  April,  1891,  be 
flied  an  amend<>d  and  supplemental  bill  a» 
executor  of  said  will  and  as  next  friend 
of  said  minors  for  same  purpose,— that  is, 
to  compel  settlement  by  the  executor,  and 
to  recover  the  distributive  share  of  John 
Armfleld  Franklin  In  John  Armfleld's  es- 
tate, which,  as  we  have  before  seen,  bad 
been  received  and  appropriated  by  J.  W. 
Franklin,  as  distributee  of  the  estate  of 
his  deceased  and  supposed  Intestate  sun. 

Tbe  defense  was  the  statute  of  limita- 
tions of  three,  six,  and  ten  years.  Bj- 
cross-bill  defendant  also  sought  to  have 
his  own  claims  against  Ed.  N.  Franklin 
set  oft  against  any  recovery  Ed.  N.  might 
show  himself  entitled  to  as  legatee  of 
John  Armfleld  Franklin.  Whether  the 
flrst  bill  quia  timet  can  be  considered  as 
arresting  from  date  of  Its  filing  the  stat- 
ute of  Ilmlta  tlons,  as  intimated  such  a  bill 
might  do  in  the  case  nf  Brown  v.  Brown. 
14  Lea,  259.  and  thereby  make  It  In  time 
to  save  the  bar  of  the  statute  of  six 
years,  it  J.  W.  Franklin  must  be  treated 
as  having  held  the  $1,890  as  distributee 
and  not  as  executor,  since  it  was  received 
In  January,  1885,  the  court  deems  it  unnec- 
essary to  decide,  though  it  does  decide 
that  six,  and  not  thr«>e,  years  is  the  least 
time  that  could  bar  sucb  action.      By  the 
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majority  so  determtninK,  the  coart  also 
holda  that,  aaed  ap  execntor  who  bad 
made  no  aettlement  aa  to  the  last  money 
of  the  estate  received  in  Janaary,  1885, 
the  only  statute  which  conld  be  applicable 
In  bia  favor  was  that  of  10  years.  The 
qneation  Is  whether  that  can  be  relied  on. 
The  chancellor  held  it  could  not.  and  d»> 
tendant  appealed.  Thetheury  upon  which 
it  Is  now  insUted  by  complainant  that  this 
statute  did  not  run  is  that  the  appoint- 
ment of  Ed.  N.  Franklin  aa  administrator 
of  estate  of  John  Armfleld  Franklin  in 
1876  was  void,  and  that,  therefore,  there 
was  noonecapabieof  suing  until  tbeap> 
pointment  and  quaiiflcation  of  the  ezecn- 
tor  in  1881.  The  first  appointment  la  as> 
somed  to  be  void  because  John  Armfleld 
Franklin  did  not  die  Intestate,  and  It  Is 
Insisted  that  the  county  rourt  therefore 
had  no  Jurisdiction  to  appoint  an  admin- 
istrator. If  the  contention  be  true  that 
the  appointment  was  void,  then  the  stat- 
ute did  not  run,  if  the  appointment  was 
vnlld ;  If  only  voidable,  thf>  statutedid  run, 
— and  this  is  the  main  qnestiun  In  the  case. 
The  appointment  was  not  void.  This 
question  is  not  an  open  one  in  thin  state. 
PInkerton  v.  Walker,  8  Hayw.  (Tenn.) 
230;  Baldwin  v.  Buford,  4  Yerg.  20.  In 
England,  at  common  law,  the  rule  pre- 
vailed that  an  appointment  of  an  admin- 
istrator by  the  ordinary,  made  in  deroga- 
tion of  the  right  of  an  executor  qualified 
or  acting  with  or  without  probate  of  the 
will,  (for  there  he  could  do  almost  all  the 
acta  Incident  to  his  office,  except  some  re- 
latlni;  to  salts,  before  probate, — 1  Will- 
lams.  Kx'ra,  Stb  Amer.  Ed.,  top  pp.  88»- 
347.)  or  who  had  not  renounced  the 
trust,  ur  from  whom  the  will  had  been 
concealed,  (by  party  obtaining  letters 
of  administration,  us  explained  by  Judge 
Fhrruan  In  dissenting  opinion  in  Brown 
V.  Brown.  14  Lea,  288,)  was  void.  See 
1  Williams,  Ex'rs,  (6th  Amer.  Ed.)  bk.  «. 
c.  8,  top  p.  656.  The  rule  was  recognised, 
at  leaat  to  tbe  tnll  extent  In  case  of  an 
appointment  where  there  were  living  ex- 
ecutors, appointed  and  qualified,  and  ca- 
pable of  acting,  in  two  cases  in  the  su- 
preme court  of  the  United  States.  Griffith 
V.  Frasier,  8  Cranch,  9;  Kane  v.  Paul,  14 
Pet.  33.  But  in  the  former  it  was  dis- 
tinctly recognised  as  the  rule  that,  if  a 
court  grant  administration  where  there 
Is  an  executor  who  has  not  qualtfled. 
Its  act.  though  erroneoas.  Is  valid  until 
repealed,  (pages  '25,  26;)  and  the  latter 
refers  to  this  case  as  anthority.  Both 
are  dig^ted  as  deciding  this  principle  by 
kfritimate  deduction  In  the  Indexed  DlgeHt 
of  Supreme  Court  Reports,  vol.  1,  p.  793. 
Hem  there  is  no  case  for  tbe  application 
of  the  English  doctrine  of  "concealment" 
H  tbe  entire  rule  on  that  subject  prevailed 
in  this  state,  becansethere  was  no  pretense 
that  the  will  was  concealed  by  defendant 
or  any  one  else.  But  In  the  4  Yerg.  Case, 
already  cited.  Judge  Catron  points  out 
the  distinction  between  the  executor's 
right  derived  almost  exclusively  from  the 
wilt  under  tbe  English  law,  and  his  right 
under  our  law  as  affected  by  statnte,  and 
Rbowa  the  English  rule  so  founded  not  ap- 
plicable here.  Pages  19-21.  Andthedls- 
tinetloD  to  further  elaborated  in  Fay  v. 


Reagar,  2  Sneed,  200,  and  Killebrew  r. 
Murphy,  8  Helsk.  561,— the  latter  case 
probably  going  too  far  in  assuming  tbe 
existence  of  certain  power  In  the  executor 
in  advance  of  qualification,  though  the 
power  did  exist  in  tbe  same  person  as 
widow,  and  hence  the  case  was  on  this 
point  correct  upon  its  tacts. 

Under  our  law  tbe  county  court  Is  a 
court  of  general  and  exclusive  Jurisdic- 
tion on  the  subject  of  administration,  and 
when  it  makes  an  appointment  of  an  ad- 
minlRtrator  on  the  estate  of  a  deceased 
resident  of  this  state  the  appointment  la 
valid  until  revoked.  It  is  true  that  resi- 
dence In  a  given  county  is  made  a  requisite 
of  the  power  to  appoint,  and  it  has  been 
said  an  appointment  made  by  tbe  county 
court  of  a  county  in  which  a  deceased 
had  no  residence  at  time  of  death  is 
"  void.  "•  Wilson  V.  Frasler,  2  Humph.  80. 
But  the  term  was  inaccurately  nsed  for 
"voidable,"  for  the  court,  in  the  very  case 
In  which  it  was  used,  held  that  it  was 
only  voidable,  and  that  to  adjudge  It 
void  there  must  be  a  contest  in  the  court 
where  made;  and  this  exact  point  was 
afterwards  decided  In  tbe  case  of  John- 
son V.  Gaines,  1  Cold.  288,  and  again  ex- 
plicitly determined  In  the  case  of  Railway 
Co.  V.  Mahouey,  89  Tenn.  811,  15  S.  W. 
Rep.  652.  There  it  was  said  that  the 
county  court  whs  authorised  to  determine 
for  Itself  the  existence  of  the  facts  which 
authorised  the  appointment,  and,  having 
done  so,  tbe  appointment  was  not  void. 
Page  818.  It  is  true  that  in  that  case 
there  was  no  qnestton  of  intestacy,  and 
the  question  was  one  of  residence  or  in- 
habitancy, and  the  principle  was  not  ex- 
tended there  beyond  the  case  of  an  admit- 
ted intestate;  but  intestacy,  like  inhabit- 
ancy, is  one  of  tbe  facts  the  county  court 
must  determine,  and  the  two  questions 
fall  together  within  the  power  of  the 
court  to  settle  when  the  appointment  of 
an  administrator  Is  asked.  When  the 
appointment  Is  made,  both  are  adjudged, 
and  that  Is  conclusive  nntil  reversed  or 
vacated.  Schluter  v.  Bank,  117  N.  Y.  126, 
22  N.  E.  Rpp.  572,  and  authorities  cited.  In 
the  Schlnter  Case,  which  was  a  well-con- 
sidered one,  where  many  authorities  were 
referred  to  In  argument  and  by  the  court, 
the  court  said:  "Oar  attention  has  been 
called  to  no  case,  and  we  are  coafldent 
that  none  can  be  found,  holding  that  tbe 
subsequent  discovery  of  a  will  and  its  ad- 
mission to  probate  renders  the  prior  ap- 
pointment of  an  administrator  absolute- 
ly void,  so  as  to  give  no  protection  to 
persons  who.  In  dealing  with  the  adminis- 
trator, have  acted  on  the  faith  thereof. " 
Page  578,  citing,  further,  Woemer,  Adm'n.. 
568,  571,  688.  ft  would  have  been  more 
nearly  correct.  If  not  absolntely  so,  to 
have  said,  "No  modern  case  can  be  found 
so  holding. "  See,  also,  BIgelow's  Ex'r  v. 
BIgelow's  Adm'rs.  4  Ohio,  188;  Record  v. 
Howard,  58  Me.  225;  (Hark  V.  Pishon,  81 
Me.  604. 

Like  intestacy,  as  wehaveseen,  tbe  qaca- 
tion  of  residence  has  been  treated  as  a 
Jurisdictional  one,  and  there  are  cases  cit- 
ed In  the  books  in  which  it  has  been  held 
that  finding  it  Incorrectly  by  the  court 
authorised    to   make  tbe    appointment 
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rendered  tiie  appointment  void.  There 
were  a  number  of  these  cases  In  Massa- 
chusetts. See  casescoUected  Inl  WillitimB, 
Ex'rs,  (6th  Amer.  Ed.)  top  p.  681.  note  o. 
Bat  the  rule  is  now  changed  in  that  state 
by  statute tn  meet  thehardsblpinvolvedin 
such  a  Judicial  view.  Id.;  and  see  specially 
oploion  in  Kecurd  v.  Howard,  68  Me.  225. 
Tlie  only  apparent  qualification  ol  that 
doctrine  (for  it  is  not  really  so)  is  the  ap- 
pointment of  an  administrator  on  the  es- 
tate of  a  liviuK  man, for  this  is  unlyersally 
held  void,  and  that  upon  the  ground  that 
no  court  is  vested  with  such  jurisdiction. 
Railway  Co.  v.  Maboney,89  Tenn.810, 15 S. 
W.  Rep.  652;  Moore  v.  Smith, 73  Amer.  Dec. 
122,audnotee;  Thomas  v. People, 47 Amer. 
Rep.  458,  and  notes,  107  III.  617.  It  is  the  one 
fact  which  must  exist  to  give  any  court 
iurisdiction.  When  it  exists,  the  others,  of 
residence  and  intestacy, ar«  open  to  proof. 
U  decided  erroneously,  the  appointment 
may  be  voidable,  bat  is  not  void.  Onecourt 
went  tu  the  extent  of  holding  that  errone- 
ous ascertainment  of  the  fact  of  death  did 
not  make  such  an  appointment  void ;  but 
subseqaentily  the  same  court  held  that  ap- 
poiotment  void,  it  appearing  that  the 
court  in  fact  had  not  received  evidence  of 
It.  Roderigas  v.  Institution,  (N.  Y.)  32 
Amer.  Rep.  309. 

When  the  question  first  arose  in  this 
state  it  was  by  a  divided  court  that  it 
was  settled  adversely  to  tbe  validity  of 
such  appointment  when  the  fact  of  death 
was  found  Incorrectly  in  the  appointment. 
D'Arnsment  v.  Jones,  4  Lea,  251.  But  it 
is  obvious  from  that  case  that  such  fact 
w'aa  the  only  one  tbe  non-existence  of 
which  would  reader  such  appointment 
absnlutely  void.  To  the  same  effect,  an 
the  question  is  now  settled,— that  the  ac- 
tion of  tbe  county  court  making  the  ap- 
pointment is  only  voidable  and  not  void, 
—are  tiie  cases  of  Varuell  v.  l,oague,  9 
Lea,  168,  and  Posey  v.  Eaton,  Id.  604; 
Brown  v.  Brown,  14  Lea,  253;  State  T. 
Anderson,  16  Lea,  821.  There  were  three 
eases  determined  together  in  the  last  opin- 
ion. Tbe  facts  of  all  are  not  given,  but 
among  tbe  cases  in  which  Anderson's  ap- 
pointment was  held  not  void  was  one  in 
which  there  was  a  will,  naming  an  execu- 
tor. No  distinction  was  taken  as  to  the 
validity  or  invalidity  of  Anderson's  ap- 
pointment as  administrator  on  this  ac- 
count, because,  though  tbe  question  was 
made,  the  court  held  that  none  existed. 
Counsel  cite  uften  unreported  cases  to  the 
same  effect.  We  think  no  question  is  bet- 
ter settled  In  this  utate  and  in  the  current 
of  modern  authority  or  upon  sounder  rea- 
son. Wills  may  frequently  be  made,  and 
lie,  as  this,  for  years  without  diocovery. 
The  exercise  of  the  jurisdiction  of  appoint* 
ment  of  an  administrator  would  be  al- 
ways unsnfe  and  uncertain  if  the  appoint- 
ment was  to  be  rendered  void  ab  Initio  by 
the  discovery  of  a  will.  The  evils  attend- 
ant upon  sucli  a  rule  are  far  greater  than 
can  pohsibly  result  from  the  contrary  hold- 
ing. It  were  better  that  rights  thus  ac- 
quired should  be  settled  by  the  statute  of 
limitations  than  that  parties  should  never 
acquire  any  in  cases  of  administration,  or 
never  be  sure  that  those  supposed  to  have 
been  acquired  were  in  fact  so.    The  old 


Engliah  rule  to  the  contrary  was  in  1857 
changed  there  by  statute,— 20  &  3!  Vict.  c. 
77,  S  76.  cited  in  1  Williams,  Ex'rs,  (6tb 
Amer.  Ed.)  pp.  619,  6.S2.  639,— and  so  it  Is 
generally  changed  where  It  ever  prevailed 
in  the  Amercian  states  by  effect  of  statutes 
making  executors'  power  depend  on  court 
appointment  and  qualiflcation, — 7  Amer. 
ft  Eng.  Enc.  Law,  p.  193,  and  notes;  1 
Williams,  Ex'rs,  (6th  Amer.  Ed.)  top  p. 
847,  and  notes. 

Tbe  settlement  made  in  1877  was  final  in 
the  sense  of  tbe  statute,  not  withstanding 
years  after  another  claim  due  the  estate, 
not  therein  included,  was  collected  by  tbe 
executor:  and  suit  to  recover  balance  due 
in  that  settlement  could  not  be  sustained 
after  10  years.  As  neither  bill  In  this  cause 
was  filed  within  10  years  of  that  date,  no 
recovery  can  be  had  on  that  account.  The 
money  rceived  in  January,  1885,  was 
within  10  years  of  the  filing  of  either  bill, 
and  recovery,  therefore,  can  be  bad  as  to 
the  $1,800  due  as  John  Armfield  Franklin's 
proportion  of  that  fund.  The  complain- 
ant will  therefore,  as  executor  uf  John 
Armfield  Franklin,  recover  this  amount, 
with  interest  from  the  date  it  came  to  the 
hand  of  defendant  as  executor  of  John 
Armfield.  He  will  recover  interest  because 
there  was  nothing  to  prevent  a  payment 
of  that  fund  at  that  time,  as  tliere  was  a 
party  in  existence  capable  uf  receiving  it, 
—  the  representative  of  John  Armfield 
Franklin's  estate.  After  it  is  received 
complainant,  as  legatee,  has  an  interest, 
bnt  what  that  interest  is  can  only  be  as- 
certained after  settlement  of  expenses  of 
the  estate  incurred  in  litigation.  It  seems 
there  are  no  debts  or  uther  charges  against 
the  estate.  But  it  is  obvious  that  large 
expenses  have  been  incurred  In  establish- 
ing the  will  and  prosecuting  this  cause, 
and  it  is  only  out  of  the  net  surplus  that 
the  legacy  is  to  be  settled.  Of  whatever 
this  may  be,  complainant  will  be  entitled 
to  a  life-estate,  and  defendant  to  a  set-off 
as  to  this  on  account  of  his  debts  estab- 
lished as  decreed  by  tbe  chancellor.  The 
corpus  of  the  fund  remaining  after  settle- 
ment of  expenses  and  charges  indicated 
will,  on  the  expiration  of  the  life-estate  of 
Ed.  N.  Franklin,  belong  to  bis  surviving 
children,  who  take  as  a  claw  under  the 
will,  tbe  bequest  being  to  a  class  of  per- 
sons, snbject  to  fluctuation  by  increase  or 
diminution  of  its  members  In  consequence 
of  future  births  or  deaths,  and  the  time  of 
payment  or  distribution' of  such  fund  be- 
ing fixed  at  a  subsequent  period  on  the 
happening  ol  a  designated  event,  and  tbe 
bequest  being  of  an  aggregate  fund  given 
to  the  children  as  a  unit,  and  passing  a 
Joint  interest.  Frierson  v.  Van  Buren.  7 
Yerg.606;  Satterfieid  v.  Mayes,  11  Humph. 
68;  Womack  v.  Smith,  Id.  478;  Brldgewa- 
ter  V.  Oordon,  2  Sneed,  9.  The  word 
"beirs,"  used  in  the  will,  is  manifestly 
used  in  the  sense  ol  "children. "  The  cause 
will  be  remanded  for  an  account  to  ascer- 
tain the  amount, if  any,  which  may  be  tbe 
subject  of  set-off  In  favor  of  defendant. 
The  costs  of  the  cause  accrued  below  will 
be  paid  two-thirds  by  defendant  and  one- 
third  by  complainant:  that  of  this  court 
will  be  equally  divided  between  them, 
both  having  appealed  andaaaigned  errors. 
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The  amoDDt  cbarged  to  compialnant  may 
be  paid  unt  ol  the  fund  recovered  to  be 
admlniatered. 


PBTRoi.Binc  Co.  T.  Coal,  Cork  ft  Marttf'o 
Co. 

(SumnanM  Court  of  Tmine$»e».    Var.  7. 1890.) 

MlRlKO  IiBASU  —  CONSITIOXf  FXXCSDKlTr  —  CiOS- 

noKRATioa  —  EiBOTiiBST  BT  Lbbbbb  AOAIKn 

IiBSSOR. 

1.  Under,  a  mining  leaM,  whereby  the  leatee 
agreee  to  oommenoe  testing  the  land  iTithln  three 
years,  and  to  pay  the  leaser  "one-tenth  of  the 
net  proflta  of  whatever  may  he  dlncorered  and 
worked  in  and  npon  said  laiMB  deemed  advisable 
to  be  te«ted  and  worlied"  by  the  leasee,  the  lat- 
ter cannot  maintain  ejectment  nnless  he  has  had 
pcsaeasioa. 

8.  Under  endi  lease  the  leasee  cannot  main- 
tain ejectment,  anlesa  he  haa  opened  minea  on 
the  land. 

a.  If  sooh  leaae  be  constmed  to  bind  the 
lessee  to  "test  and  work"  within  three  years  any 
land  deemed  advisable,  the  consideration  faila 
with  the  lessee's  failure  to  **test  and  woik"  the 
land  within  that  time. 

4.  If  the  lease  be  oonstraed  to  bind  the  lessee 
to  "test"  the  land  within  three  years,  and  to  re- 
onlre  the  working  thereof  within  a  reasonable 
time,  both  provisiona  are  oondttions  on  which 
the  laase  depends. 

ft.  Bvldenoe  that  a  non-expert  went  over  100  • 
WO  acrea  of  land  covered  by  many  leases,  snd 
that  bo  obtained  some  specimens  of  coal,  and 
made  some  Inexact  measorements  of  exposed 
velaa,  la  InsafBcient  to  show  a  bona  fide  **  test, " 
wbera  It  does  not  appear  that  the  exploration 
covered  the  land  in  controversy. 

Appeal  from  chancery  court,  Campbell 
county;  H.  B.  Gibbon.  Chancellor. 

Action  by  the  Petrolenm  Company 
agrainat  the  Coal,  Coke  ft  ManufactuHnu 
Ciimpany  to  recover  the  po»BeM8ioo  of 
laud.  Bill  dtamiraed.  Complainant  ap> 
peala.    AfBrmed. 

.Scott  *  Wekker,  In/teraoH  A  Peyton, 
and  J  T.  A  J.  K.  Shields,  (or  appellant. 
Oeadenma  A  Joarolwon,  tor  appellee. 

LoRTON,  J.  Early  In  18ft5  Thomas  H. 
Calloway  and  John  R.  Branner  and  their 
aaadciates  obtained  mineral  leaaes  upon  a 
lar«e  number  of  tracts  of  land,  Mg^^reKat- 
tag  lUO.OUO  acres.  These  landA  were 
owned  by  many  different  owners.-  The 
leaaea  were  to  run  for  99  years,  and  in  all 
esH^ntial  rrapects  were  identical  In  terms. 
Ttae  complainant  la  a  corporation,  and  by 
aa«lKnnient  to  now  the  owner  of  these 
leaeea.  The  defendant  Is  likewise  a  corpo- 
ration, and  by  purchase  has  become  the 
owner  iu  fee  of  several  of  the  tracts  of  land 
on  whicb  mineral  leases  are  held  by  the 
complainant.  More  than  seven  years  be> 
fore  the  bringing  of  this  bill  the  defendant, 
upon  one  of  Its  separate  but  adjacent 
tractM.  opened  up  the  very  valuable  cual 
fbines  wldelj  known  as  the"JeIlico  Cual 
Mines. "  Thecual-pitsand  workiuKS  of  de. 
fendant  are  exclusively  upon  one  of  its 
trncta;  and  this  tract  complainants  do 
out  sue  for,  dnnbtleas  deeming  the  defense 
of  the  statute  of  limitations  a  bar  to  any 
suit  for  a  mine  sn  adversely  bulden.  This 
•nit  is  for  the  purpose  u{  recovering  the 
mines  and  mineral  Interests  in  and  under 
T.188.w.no.l — 5 


the  sarface  of  several  tracts  adjacent  to 
and  surrounding  the  parcel  npon  which 
the  shafts  and  pits  and  tunnels  of  defend- 
ant are  situated. 

Complainant  insists  that  the  suit  la  one 
of  ejectment,  and,  as  such.  Is  a  legal  ac- 
tion, and  subject  only  to  such  legal  de- 
tenses  as  are  admissible  at  law  under  tbe 
plea  of  not  guilty.  The  Juiisdiction  of  tbe 
chancery  court  rests  upon  the  act  of  1877, 
whereby  Jurisdiction  was  conferred  upon 
that  court  In  certain  causes  of  action 
tberetofore  cognisable  alone  in  a  court  of 
law.  It  Is  therefore  argued  that  in  suits 
to  which  Jurisdiction  wtw  thus  extended 
legal  defenses  are  alone  applicable,  onleas 
set  up  by  an  Independent  pleading,  such 
as  an  original  bill  or  crosa  bill.  We  are 
not  prepared  to  yield  to  this  assumption, 
though  not  now  decided.  It  Is  more  than 
doubtful  whether  this  suit  could  be  main- 
tained as  a  straight  action  of  ejectment  at 
law,  and  this  for  two  reasons:  first.  No 
coal  mines  or  mines  of  any  other  sort 
have  been  opened  npon  the  lands  covered 
by  the  leases  Involved.  There  has  been  no 
separation  of  tbe  mineral  Interest  by  deed 
from  the  fee.  The  contracts  under  whicb 
complainant  sues  are  leases,  and  not 
deeds.  An  action  of  ejectment  to  recover 
a  mine  will  undoubtedly  lie  where  the 
mine  has  been  opened,  because.  In  that 
case,  the  defendant,  by  the  writ  of  eject- 
ment, can  be  removed,  and  the  plaintiff 
put  in  possession  of  the  mine  by  putting 
him  In  possession  of  tbe  shaft,  pit.  or  open- 
ing. Says  Mr.  Adams,  In  his  work  upon 
Ejectment:  "Though  a  man  may  have  a 
right  to  thn  mine  without  any  title  to  the 
soil,  yet,  the  mine  being  fixed  in  a  certain 
place,  the  sheriff  has  a  thing  certain  before 
him  of  which  he  can  deliver  possession. 
When  a  grant  of  mines  is  so  worded  as 
not  to  operate  as  an  actual  demise,  but 
only  a  license  to  dig,  search  for,  and  take 
metals  and  miuerais  within  a  certain  dis- 
trict during  the  term  granted.  It  seems 
that  a  party  claiming  under  such  a  grant, 
and  who  shall  open  and  work  and  be  In 
actual  possession  of  any  mines,  may,  it 
ousted,  maintain  ^ectment  in  respect  of 
tbera  ;  but  he  cannot  maintain  ejectment 
either  in  respect  of  mines  within  the  dis- 
trict, which  he  has  not  opened,  or  which, 
being  opened,  he  has  abandoned." 
Adams,  E!J.  side  p.  30.  The  second  reason 
operating  to  defeat  an  action  of  ejectnieut 
at  law  npon  these  " leases, "  so  called,  to 
that  complainants  have  never  been  In  pos- 
session.  Before  entty,  such  an  agreement 
as  here  sued  upondoesnot  operate  to  con- 
vey an  estate,  but  merely  confprs  a  right 
thereto.  The  essential  parts  of  these 
leases  are  as  follows:  "Witnessetb,  that 
the  said  •  •  •  has  this  day  leased  un- 
to the  said  Calloway  and  others,  or  their 
asHlgns,  for  the  term  of  99  years,  all  of  hto 
mineral  and  petroleum  interests,  for  the 
purpose  of  exploring  for  coal,  petroleum, 
lead,  Iron,  copper,  and  other  ores,  metals, 
and  miuerais,  and  use  of  timber,  etc.,  for 
mining,  working,  smeltiag,  and  rendering 
tbe  same,  and  for  such  purpose,  erect  aU 
necessary  buildings  and  other  apparatus 
and  fixtures  for  carrying  on  their  opera- 
tions in  and  upon  tbe  following  described 
parcel  of  land, "  etc.    "The  aald  Calloway, 
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Branner  k  Co.,  for  and  In  considero  tion  of 
the  above  lease,  obligate  and  bind  them- 
oelveH  to  pay  to  the  said  •  •  •  the 
nne-tenth  part  of  the  net  profits  of  what- 
ever maybe  discovered  and  worked  in  and 
apon  said  lands  deemed  advisable  to  be 
tested  and  worked  by  the  said  Calloway, 
Branner  &  Co.  or  assigns.  Tbey,  the  said 
Calloway,  Branner  &  Co.,  further  aarree 
to  commence  testinx  said  property  within 
three  years'  time."  Sncb  an  agreement 
can  only  be  perfected  by  entry,  and,  nntil 
possession  has  been  taken,  the  right  is  an 
executory  one,  (called  by  the  old  law- 
writers  an  lateresse  termini.)  Such  an  in- 
terest Is  not  one  which  quallflea  the  own- 
er to  maintain  ejectment.  Washb.  Real 
Estate,  side  pp.  295,296;  Tayl.  Landl.  & 
Ten.  S  IB-  Such  a  lessee,  before  entry, 
could  not  maintain  trespass  or  conver- 
sion. Id. ;  Aastln  v.  Coal,  etc.,  Co  ,  72  Mo. 
586. 

Bat  complainant  has  not  limited  its 
prayer  for  relief  to  a  common-law  writ  of 
ejectment,  for  it  has  most  providently 
added  the  most  equitable  of  all  prayers, — 
one  for  general  relief.  Upon  looking  to 
the  intent  of  these  agreements  as  ascer- 
tained by  looking  to  all  parts  of  the  lu- 
Btrument,  find  to  the  facts  contained  in 
the  transcript,  we  are  of  opinion  that 
neither  In  law  nor  equity  is  complainant 
entitled  to  any  relief.  The  well-defined 
distinction  between  a  condition  in  such 
instruments  and  a  covenant  has  been 
much  insisted  upon  by  the  learned  solicit- 
ors engaged  in  the  cause.  The  contention 
of  complainant  is  that  the  provision  con- 
cerning •*  testing, "  heretofore  pet  out,  has 
been  in  fact  aabstantially  complied  with : 
and  that,  If  not,  then  the  provision  is  a 
mere  covenant,  not  going  to  the  root  of 
the  contract,  and  not  a  condition  upon 
which  the  lease  was  dependent.  So  it  in- 
sists that,  while  the  law  would  Imply  an 
agreement  that  minerals  discovered  by 
the  "  test "  provided  for  should  be  worked 
and  mined  within  a  reasonable  time,  yet 
such  implied  provision  Is  a  mere  covenant, 
fortbe  breach  of  which  un  action  for  dam- 
ages Is  the  only  remedy.  It  is  by  no 
means  clear  that  the  lessees  have  in  ex- 
presa  terms  bound  themselves  to  either 
"test"  or  work  mines  so  discovered.  On 
the  contrary,  it  would  seem  that  It  was 
the  purpose  of  the  lessees  to  engage  only 
to  "teat"  or  work  such  tracts  or  parts  of 
tracts  as  they  should  themselves  deem  ad- 
visable. The  provision  on  this  subject  is 
that,  in  consideration  for  the  lease,  the 
lessees  bind  themselves  to  pay  the  lessors 
"one-tenth  part  of  the  profits  of  whatever 
may  be  discovered  and  worked  in  and 
upon  said  lands,  deemed  advisable  to  be 
tested  and  worked  "  by  the  lessees.  Then 
follows  the  agreement  that  the  lessees 
sballcommence testing  within  three  years. 
A  fairconstruction  of  this  lease  would  leave 
It  optional  as  to  whether  the  lessees  should 
make  any  effort  whatever  to  discover  the 
mineral  value  of  any  particular  lease; 
and,  if  "tested,"  and  minerals  developed. 
It  seems  to  depend  upon  their  Judgment  as 
to  whether  such  mines  shall  be  worked, 
Tf  they  deem  it  advisable  to  "test"  a  par- 
ticular tract,  tbey  bind  themselves  to  do 
•o  within  three  years.    No  other  consider* 


Rtiou  for  these  leases  Is  pretended  than  a 
share  In  the  net  profits  resulting;  from 
such  mines  as  they  shall  deem  it  "advisa- 
ble'* to  test  and  work.  No  penalty  is 
agreed  upon  it  tbey  shall  fail  to  "test," 
and  no  rent  or  other  compensation  Is  pro- 
vided If  they  shall  fail  to  work  developed 
mines  of  minerals.  If  this  construction  be 
the  right  one,  then  these  contracts,  where 
actual  raining  has  not  been  begun,  are 
void  for  want  of  any  consideration  to 
support  them.  Some  consideration  must 
be  tiither  expressed  or  implied,  or  a  lease, 
as  any  other  contraiit,  Is  void.  If  the 
compensation  to  be  paid  the  lessor  de- 
pends upon  the  profit  to  result  from  the 
development  and  working  of  a  mine,  and 
the  lessee  Is  not  bound,  either  expressly  or 
impliedly,  to  explore  and  discover,  or, 
when  discovered,  to  work  such  mine, 
then  no  consideration  for  the  lease  exists. 
It  is  a  mere  option,  based  upon  no  consid- 
eration, and  may  be  withdrawn  at  any 
time  before  money  is  expended  in  doing 
what  is  optional  upon  the  part  of  the 
lessee.  Tayl.  Landl.  &  Ten.  §  162.  But  if 
the  contract  be  construed  as  Dinding  the 
lessee  to  "test "the  leased  lands  within 
three  years,  and  as  requiring  the  working 
of  such  "  tested  "  tracts  within  a  reasona- 
ble time,  then  it  must  be  very  evident  that 
under  leases  of  this  character  both  of  tboHe 
provisions  are  conditions  upon  which  the 
lease  depends.  If  the  contracts  had  fixed  a 
money  rent  In  case  of  failure  to  "test"  or 
"  work,"  and  the  payment  of  such  rent  or 
penalty  is  not  made  a  cause  of  forfeiture, 
the  rule  would  be  different.  But  here  the 
lessee  is  to  "test"  and  "work"  not  only 
for  bis  own  benefit,  but  for  the  benefit 
and  profit  of  the  owner.  No  other  com- 
pensation for  the  lease  is  contemplated 
than  that  which  is  to  result  from  the  dis- 
covery and  working  of  mines  covered  by 
the  lease.  The  testing  provided  for  in 
such  case  was  of  the  very  essence  of  the 
contract,  not  only  with  respect  to  the 
time  within  which  it  was  to  be  done,  but 
as  to  the  thoroughness  and  certainty  with 
which  the  mineral  value  of  the  lands 
should  be  ascertained.  If  the  "teet" 
should  develop  vniuable  deposits  of  ore  or 
petroleum,  the  owner  of  the  fee  would,  in 
case  of  default  of  lessee  in  operating  such 
mines,  be  enabled  to  utilise  such  discovery 
by  the  enhanced  value  of  his  lands,  or  by 
operating  the  mines  himself  or  through 
others.  It  cannot  be  conceived  that  these 
lessors  contemplated  for  one  moment  that 
tbey  bad  for  tttt years  deprived  themselves 
of  the  mineral  value  of  their  lands,  with- 
out securing  the  operation  of  the  mines 
by  their  lessees.  Tbe  "testing"  provided 
for  was  manifestly  a  condition  apon 
which  the  lease  depended.  If  such  test 
showed  no  minerals,  then  the  contract 
was  at  an  end ;  if  it,  on  tbe  other  hand, 
hbowed  the  presence  of  valuable  mineti, 
then  the  lessees  were  bound  to  operate 
them  In  good  faith  for  tbe  Joint  profit  of 
themselves  and  the  owners  of  the  tee. 
Technical  words  are  nnneceesary  to  raise 
a  condition.  If  a  fair  and  reasonable  con- 
struction of  the  instrument  shows  that  a 
lease  shall  depend  upon  tbe  doing  or  not 
doing  something  essential  to  the  purposes 
of  the  contract,  the  law  imnllns  tbu  cnndi< 


Digitized  by 


Google 


Tenji.} 


WOODS  9.  BONNEB. 


67 


tlon;  and  whntber  aacb  condition  be  pre- 
cedent or  subaequent  is  to  be  reBolved  by 
tbe  intention  of  the  partieB,  tu  beK^th- 
f^red  from  tbe  entire  ioHtrumpnt,  and  tbe 
cirromstaDceB  Barroondlng  tbe  traoHao 
tlon.    Carnea  v.  ApperBon,  i  Soeed,  661. 

Where  there  ia  no  other  conHideration 
for  a  lease  than  the  discovery  and  worlc- 
InR  of  minerals  supposed  to  exist,  the  ex- 
ploration for  the  purpose  of  ascertaining 
the  presence  of  minerals  should  be  sub- 
stantlallT  and  thoroughly  made.  The 
"  testing*  should  be  so  thoroughly  done 
as  to  determine  not  only  tbo  presence  of 
such  minerals,  but  their  commercial  val- 
ne,  considering  their  abundance  and  ac- 
cessibility. The  information  resulting 
should  be  such  as  a  prudent  and  experi- 
ence!) Investor  would  desire  to  know  be- 
fore expending  his  capital  in  tbe  digging 
of  shaft*  or  the  ei-ectlim  of  machinery 
proper  for  tbe  profitable  working  of  such 
a  mine.  No  such  testing  was  made,  or 
pretended  to  be  made,  under  these  leases. 
A  non-expert  is  shown  to  have  been  sent 
to  look  over  the  immense  body  of  leased 
lands,  and,  from  surface  exposure,  ascer- 
tain what  be  could.  Whether  be  ever 
went  upon  the  lands  now  Involved  is  more 
than  donbtful.  and  certainly  is  not  a 
proven  fart.  What  he  may  have  done 
upon  other  lands  is  wholly  immaterial, 
unless  be  thoroughly  "tested"  the  Inn.ls 
now  concerned.  From  some  of  the  leased 
lands  this  Inexi>erienc('d  man  obtained 
some  specimens  of  coal,  and  made  some 
Inexact  measurements  of  exposed  reins. 
These  spei-lmi-ns,  none  of  which  are  shown 
to  have  been  taken  from  defendant's 
lands,  were  not  even  examined  or  pre- 
served by  his  principals.  The  "test"  was 
not  In  good  faith,  and  was  well-near 
worthless.  Tbe  purpose,  as  he  states  It, 
was  "to  hold  the  leases"  by  what  mar 
well  t>e  called  a"  bird's-eye  view  "of  a  hun- 
dred thousand  acres  of  land.  It  was  not 
entered  upon  with  any  serious  view  or 
poriiose  of  preparing  for  tbe  worlting  of 
mines.  It  was  deemed  that  n  tecbnical 
survey  was  npcessary  to  hold  these  leases 
Indefinitely  over  the  lands  of  the  owners. 
It  was  of  no  practical  value,  and  not  a 
compliance  In  good  faith  with  the  condi- 
tion upon  which  these  leases  depended. 
After  this  survey,  nothing  more  was  done 
towards  tbe  development  of  these  lands. 
Notwithstanding  the  absence  of  railway 
transportation,  tbe  law  implied  a  condi- 
tion that  these  minerals,  if  any  there 
were,  should,  within  a  reasonable  time, 
beoperated,  or  tbe  leases  surrendered..  In 
the  case  of  Clonrad  t.  Morehead  the  tacts 
were  that  a  lease  for  mining  purposes  was 
executed  for  99  years.  The  consideration 
to  tbe  lessor  was  a  share  In  tbe  profits  of 
mining.  The  right  to  surrender  tbe  lease 
at  any  time  was  reserved  by  the  lessee. 
There  was  no  covenant  or  condition  re- 
quiring tbe  working  of  the  mines.  It  was 
f  held  by  the  snprame  court  of  North  Caro- 
lina that  there  was  an  Implied  agreement 
that  tbe  mines  should  be  worke<l  In  a  rea- 
sonable time  and  manner,  and  that  a  fail- 
ure for  more  than  20  years  to  work  the 
mine  operated  in  law  as  a  forfeiture  of  the 
lease,  although  at  tbe  begiuiiing  of  the 
term  the  lessee  had  operated  tbe  mine  tor 


many  years.  89  N.  C.  81.  Upon  the  whole 
case  we  are  content  to  affirm  the  decree  of 
tbe  learned  chancellor  dismissing  tbeblU. 


Woods  et  al.  ▼.  Bonnbb  ett  al. 

{Supreme  Court  of  Tennestee.    Sov.  7, 1890. ) 

EjECTMSVT  —  BUBDBN  ov  Pboov  —  Defbnses  — 
PLEADisa— Debd  Executed  in  Anothbb  Btati 
— ArTER-AcquiRBD  Title. 

1.  In  ejectment,  plaintiffs  most  stand  on  the 
strength  ol  their  own  title,  and  where  defendants 
claim  title  In  a  third  person,  which  plaintiffs 
olaimed  was  abandoned,  the  burden  of  showing 
such  abandonment  was  on  plaintifls. 

2.  In  ejectment,  title  in  a  third  person  will 
avail  defendants,  though  not  pleaded  specially. 

8.  Under  Code,  {  2887,  a  aeed  executed  be- 
fore a  Ittstioe  of  the  peace  in  Pennsylvania,  with- 
out other  official  certificate  or  suoscriblng  wit- 
nesses, though  not  entitled  to  record  in  Tennes- 
see, where  tihe  land  is  situated,  wan  competent 
evidenoe  of  defendants'  title  in  ejectment  by  the 
heirs  of  the  grantor. 

4.  Where  the  original  of  such  deed  oould  not 
be  procured,  it  was  error  to  exclude  a  proved 
and  certlUed  copy  thereof. 

6.  Though  a  grantor  had  no  title  when  a 
deed  was  made,  by  his  covenants  of  warranty  the 
title,  when  acquired,  inured  to  tbe  beneUt  of  tbe 
grantee. 

Cross  appeals  from  chancery  court,  Se- 

2uatchie  county:  W.  H.  Db  Witt,  Special 
haucellor. 

Ejectment  In  equity  by  Woods  and 
othera  against  Bonner  and  others.  Plain- 
tifls bad  a  decree  for  a  portion  of  the  land 
claimed,  and  both  parties  appeal.  Decree 
modified. 

Brown  <ft  Speara  and  C.  D.  Clark,  for 
Woods  et  al.  Frank  Hpurtock  and  Tbo5. 
C.  Liod,  for  Bonner  et  al. 

CAI.DWBL1.,  J.  Th's  is  an  action  of  eject- 
ment, brought  In  .the  chancery  court  of 
Sequatchie  county,  by  George  Bruce  and 
the  heirs  of  William  Wyatt,  deceased. 
They  deraign  title  (Bruce  to  one-filth,  and 
the  other  complainants  to  four-fifths,  un- 
divided interest)  through  several  mesne 
conveyances  back  to  grant  No.  3,379,  is- 
sued to  r.ewls  Scarlett  In  18S4  for  6,000 
acres.  The  defendants  claim  under  certain 
deeds  and  adverse  possession,  connecting 
them  with  junior  grants  Nos.  7,914,  7,015, 
and  10,215,  aggregating  5,000  acres  In  one 
body,  the  first  two  Issued  to  Thomas 
Montgomery  In  1840,  and  the  last  to  Ja- 
cob Woodlee  in  1849.  In  the  two  bodies  of 
6,000  acres  each  there  is  an  In  terlap  of  1,769% 
acres.  To  recover  possesHltm  of  thisln- 
terlap,  complainants  filed  this  bill.  In  tbe 
progress  of  tbe  cause  In  the  court  below 
they  admitted  the  snperior  title  of  the  de- 
fendants to  832JJ  acres  of  the  Interlap.  and 
decree  was  entered  accordingly;  but  on 
final  hearing  complainants  recovered  tbe 
other  1,427 acres  of  the  Interlap,  Bruce  one- 
fifth  and  Wyatt'9  heira  four-fifths  undivid- 
ed Interest.  Both  compliilnants  and  de- 
fendants have  appealed, — tbe  former  from 
so  much  of  tbe  decree  as  adjudged  costs 
against  them,  and  as  oyerruled  certain 
exceptions  to  the  deposition  ot  Charles  £. 
Maurice;  and  tbe  latter  from  the  general 
decree  In  favor  of  complainants  as  to  the 
1,427  acres  uf  land.  The  last  deed  in  the 
chain  of  title  produced  by  Wyxttt's  heirs 
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was  ezecotod  by  Jobn  E.  Narcrom  to  Win> 
iam  Wyatt,  October  25, 1839.  It  recogniied 
no  interest  in  OeurseBnice,  the  other  com- 
plainant, bat  purported  to  convey  sub- 
Btantialiy  tbe  whole  of  the  6,000  acres  cov- 
ered by  the  grant  to  Lewis  Scarlett.  The 
d^endants  soagbt  to  establish  an  oat- 
standing  title  to  all  this  land  In  Charles  E. 
Maurice,  by  proving  that  William  Wyatt 
sold  and  conveyed  it  to  him  on  January  11, 
I&56.  To  make  this  proof,  the  deposition 
of  said  Maurice,  with  a  copy  of  the  deed 
attached  as  an  exhibit,  was  offered  as  evi- 
dence on  the  hearing.  Complainants  filed 
ten  exceptions  to  the  deposition.  Five  of 
tbero  were  overruled,  five  sastalued,  and 
tbe  deposition  and  exhibit  excluded.  All 
questions  were  saved  by  proper  bill  of  ex- 
ceptions, and  the  defendants  assign  error 
on  tbe  action  of  the  chancellor  in  exclud- 
ing the  deposition.  The  exceptions  sus- 
tained present  three  grounds  of  objection 
to  the  evidence :    (1)  That  there  was  no 

Sroof  that  Maurice  had  not  abandoned 
Is  title;  (2)  that  defendants  had  not 
pleaded  an  outstanding  title;  (8)  that  tbe 
evidence  was  inadmissible  for  reasons 
stated.  None  of  tbeee  exceptions  were 
well  taken. 

1.  As  to  abandoned  title.  It  Is  sufficient 
to  sny  that  the  law  presumes  a  vendee  of 
land  to  claim  his  rights  under  his  deed  un- 
til the  contrary  is  made  to  appear  affirm- 
atively. The  burden  of  showing  abandon- 
ment of  title  is  on  the  party  alleging  it, 
and  the  fact  must  be  shown  by  clear  and 
satisfactory  proof.  The  person  In  whom 
tbe  record  shows  the  title  to  have  been 
regularly  vested  is  not  required  to  prove 
that  he  has  not  abandoned  It.  In  this  case 
there  Is  no  proof  whatever  of  abandon- 
ment. Maurice  received  his  deed,  had  It 
registered,  and  still  holds  and  preserves  it 
as  evidence  of  his  title:  There  is  greater 
reason  for  supposing  that  complainants 
abandoned  their  claim  of  title  before  the 
commencement  of  this  suit.  Bruce  took 
his  deed  in  1S39,  and  is  not  shown  to  have 
asiierted  any  claim  under  it  until  tbe  filing 
of  this  bill  In  1888.  William  Wyatt  took 
his  deed  in  1889,  and  held  It,  without  more, 
nntil  his  death,  many  years  thereafter. 
He,  like  Bruce,  took  no  possession  and 
paid  no  taxes.  Some  of  his  children  say 
tbat  he  claimed  to  own  land  in  Tennessee 
ap  to  his  death,  but  more  Is  not  shown; 
and  since  his  death,  until  the  filing  of  this 
bill,  his  heirs  are  not  shown  to  have  as- 
•erted  any  claim  to  tbe  land ;  to  have  ex- 
ercised any  of  the  privileges  or  borne  any 
of  the  burdens  of  ownership. 

2.  It  is  true  that  defendants  did  not  set 
ap  defense  of  outstanding  title  In  their  an- 
swer or  by  plea,  but  It  is  not  necessary 
tbat  outstanding  title  should  be  pleaded. 
Walker  v.  Fox,  85  Tenn.  154,  2  S.  W.  Rep. 
98;  Bleldorn  v.  Mining  Co.,  89  Tenn.  166, 
15  S.  W.  Rep.  737.  It  is  a  matter  of  evi- 
dence going  to  defeat  tbe  indispensable 
averment  by  complainants  of  legal  title 
In  themselves.  They  must  recover,  If  at 
all,  on  the  strength  of  their  own  title,  and 
not  on  the  weakness  of  that  of  the  defend- 
ants. If  defendants  can  show  outstand- 
ing title  in  a  third  person,  they  thereby 
disprove  the  case  of  complainants,  which 
tbey  may  legitimately  do  on  the  bearing 


withoat  pleadinz  tbe  fact  at  aB.  In  their 
answer  tbe  defendants  denied  tbat  com- 
plainants were  tbe  owners  of  tbe  legal 
title,  averred  their  own  title,  and  pleaded 
the  statute  of  limitations.  Tbe  controll- 
ing question  was  one  t>f  title.  Complain- 
ants affirmed;  defendants  denied.  The 
proof  offered  was  reeponsive  to  the  Issoe. 
We  recognise  the  fact  that  the  defense  of 
outstanding  title  Is  not  favored,  as  stated 
la  Howard  v.  Massengale,  13  Lea,  585;  yet 
it  is  a  good  defease  when  made  oqt.  and  it 
need  not  be  specially  pleaded. 

3.  Three  exceptions  to  the  admissibility 
of  the  deed  from  William  Wyatt  to  Mau- 
rice were  sustained  as  follows:  That  its 
execution  was  not  properly  acknowledged 
by  tbe  vendor:  that  it  was  not  prove^  by 
snbscribing  witnesses;  and  that  the  deed 
bad  not  been  teglstered  in  such  a  manner 
us  to  cure  thedefective  probate.  The  deed 
se^ras  to  have  been  acknowledged  by  tbe 
maker  beforca  Justiceof  the  peaeeof  Penn- 
sylvania, without  more.  No  other  certifi- 
cate than  tbat  of  the  Justice  is  attached, 
and  the  execution  is  not  proven  by  sub- 
scribing witnesses.  Hence  there  appears 
to  have  been  no  proper  probate  or  authen- 
tication ot  the  deed  under  tbe  registration 
laws  of  this  state.  Code  (Mill.  &  V.)  S§ 
2853.  2863.  But  those  objections  go  only 
to  the  matter  of  proper  preparation  of 
tbe  instrument  for  registration,  and  do 
not  touch  the  question  of  Its  sufficiency  to 
pass  title  from  vendor  to  vendee,  as  be- 
tween themselves.  It  Is  well  settled  that 
a  deed  is  effective,  as  between  the  parties 
and  their  heirs,  without  registration,  or 
proof  for  registration,  either  by  subscriti- 
ing  witnesses orby  acknowledgment  of  the 
maker.  Divestiture  and  revestiture  of 
title,  as  between  tbem,  may  be  perfected 
by  a  proper  deed,  merely  signed  and  de- 
livered. Code,  §  2887;  Shields  v,  Mitchell, 
10  Terg.  1 ;  Grady  v.  Sharron,  6  Yerg.  820; 
Carson  v.  Browder,  2  Lea,  702;  Sanders  v. 
Everett,  3  Tenn.  Cb.  523;  Tempieton  v. 
Twitty.  88  Tenn.  5fl5,  U  8.  W.  Rep.  435. 
The  registration  of  this  deed  for  more 
than  20  years  did  not  cure  tbe  defective 
probate,  because  the  registration  was 
made  in  Grundy  county,  and  not  in  Se- 
quatchie county,  where  the  land  lies.  The 
statute  perfects  the  defective  probate 
only  when  the  instrument  is  registered  in 
the  county  wiiere  the  land  is  situated. 
Code,  §§  2848,  2898.  Therefore  the  present 
deed  is  no  better  and  no  worse  for  having 
been  registered  so  long  a  time;  yet,  as 
has  just  been  seen,  the  question  of  reg^ls- 
tration,  or  probate  for  registration.  Is  en- 
tirely immaterial  in  this  case.  The  heli-s 
of  William  Wyatt  claim  four-fifths  of  this 
land.  His  deed  bound  hbn  and  them  with- 
out probate  or  registration.  It  would 
not  have  been  so  as  to  his  creditors  or  as 
to  innocent  purchasers.  Code,  §  2N90. 
Thus  it  is  made  manifest  that  none  ot  the 
five  exceptions  sustained  by  tbe  chancellor 
were  well  taken,  and  tbat  all  of  them 
should  have  been  overruled.  A  question 
of  more  difficulty  Is  whether  he  should  not 
have  sustained  the  other  five  exceptions, 
which  were  overruled.  From  his  action 
in  this  behalf,  complainants  appealed. 
The  point  and  substance  of  those  excep- 
tions is  tbat  tbe  deposition  of  Maurice. 
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and  exhibit  thereto,  sfaoold  be  rejected,  be- 
CMUse  only  a  copy,  and  not  the  orlKiaal 
deed,  in  produced.  Under  the  (actii  already 
recited,  and  in  the  absence  of  formal  au- 
thentli:ation  of  this  deed,  defendnnts  con- 
tend that  it  may  be  proren  ae  an  ancient 
paper,  and  an  nsed  as  evidence  in  thiscase. 
Complalnaatfi  eay  that  this  cannot  be 
dune,  becaane  the  original  deed  is  not  pre- 
sented In  conrt.  The  general  rale  is  that 
a  private  deed  over  30  years  old,  as  is  the 
one  before  ns,  may  be  admitted  In  evi- 
dence wit  bout  proof  of  Its  execution;  that, 
being  an  ancient  document,  its  clue  execu- 
tion is  presumed,  and  the  subscribing  wlt- 
Dessen,  though  in  fact  living  and  present, 
need  rot  lie  called  to  establish  the  fact, 
provided  the  instrument  be  found  In  the 
proper  custody,  and  is  free  from  snsplclon 
as  to  Its  geonineness.  1  Greenl.  Kv.  JS  21, 
144,  570;  1  Whart.  Ev.  5  782;  Applegate  v. 
Mining  Co.,  117  V.  S.  263,  6  Sup.  Ct.  Rep. 
7-12.  Learned  counsel  for  complainants 
insist,  and  it  has  frequently  been  held, 
that  accompanying  possession  under  the 
deed  roast  also  be  shown  before  it  can  be 
admitted  in  evidence  as  an  ancient  instru- 
ment without  proof  of  its  execution;  but 
this  view  is  contrary  to  the  weight  of  ao- 
tbority.and  cannot  be  sustained  on  prin- 
ciple. 1  Whart.  Ev.  5§  199,  733 ;  1  Greenl. 
Ev.  |§  21, 144,  note  1.  In  the  discussion  of 
the  Rdmissibility  of  ancient  documents  as 
evidence,  without  proof  of  execution,  the 
text-writers  and  courts  have  generally,  If 
not  nniversally,  referred  to  cases  in  which 
the  original  Instrument  itself,  and  not  a 
copy,  has  been  produced.  Here  only  a 
copy  is  offered,  and  the  question  is  wheth- 
er or  not  it  may  be  used  as  evidence  of  the 
facts  recited.  Mnurlcewasa  non-resldeut, 
and  gave  his  deposition  In  Arkansas.  He 
testified  that  he  bought  this  land  from 
William  Wyatt.  paid  Mm  for  It,  and  took 
his  deed  of  conveyance  on  January  11, 
1K56:  that  he  had  the  deed  registered  In 
Grunoy  county,  Ffbrnary  6,1856;  received 
It  back  from  the  register,  and  has  ever 
Binre  held  and  owned  the  deed,  and  has 
never  parted  with  his  title  to  tbeland.  It 
Is  admitted  that  this  deed  covers  the  land 
•ned  for  by  the  complainants  lathis  cause. 
When  his  deposition  was  taken,  Maurice 
had  theorlginal  deed  In  his  possession,  but 
be  refused  to  part  with  it  or  to  permit  its 
use  as  evidence.  The  defendants  were  pow- 
erless to  compel  its  surrender.  So  they  pro- 
cured a  rertifled  copy  from  the  register's 
books, and  presented  that  to  MauTice,and 
requested  that  it  be  compared  with  the 
original.  He  made  the  comparison  with 
the  original  In  his  hands,  and  pronounced 
them  the  same,  except  as  to  erroneous 
spelllDg  of  some  names  In  the  copy,  which 
be  corrected,  and  which  we  sre  were  en- 
tirdy  Immaterial.  The  defendants  found 
the  original  In  the  proper  custody.  No 
snsplclon  attaches  to  It.  Being  unable  to 
produce  It  in  conrt,  because  the  owner 
would  not  surrender  It,  they  bring  a  copy, 
whose  correctness  Is  certified  by  the  reg- 
ister and  sworn  to  by  Maurice.  The  lat- 
ter makes  the  copy,  thus  certified  and 
proTen,  an  exhibit  to  his  deposition.  Com- 


plainants, by  tbelr  coonsal,  were  present, 
and  cross-examined  Maurice;  yet  they 
failed,  by  that  means  or  In  any  other  way, 
to  cast  any  suspicion  on  the  deed.  They 
had  an  opportunity  of  Inspecting  the  orig- 
inal, and  no  doubt  did  so,  and.  If  there  bad 
beon  anything  suspicious  about  It,  we 
may  fairly  presume  they  would  have 
shown  it  in  some  legitimate  manner.  The 
age  of  the  paper  is  demonstrated  by  tbe 
fact  of  registration,  though  not  In  the 
proper  county,  for  82  years  before  this  snlt 
was  commenced.  Tbe  defendants  seem  to 
have  done  all  In  their  power  to  procure  tbe 
original  deed,  and,  falling  to  obtain  it,  they 
bring  a  certified  and  proven  copy.  Mani- 
leetly  this  is  the  best  available  evidence.  As 
such,  it  Is  competent  and  shonld  have 
been  admitted.  Itls  plenary  in  establishing 
outstanding  title  in  Maurice,  and  defeats 
tbe  action  of  the  heirs  of  bis  vendor,  William 
Wyatt.  Though  embracing  all  the  land 
claimed  by  those  heirs,  and  that  claimed 
by  Brace  as  well,  the  deed  from  Wyatt  to 
Maarice  does  not  defeat  Bruce,  who 
claims  under  an  older  and  different  deed. 
Gilbert  conveyed  an  undivided  une-flttb 
Interest  In  tbe 5,000  acres  to  Bruce,  April  4 
1S39;  and  afterwards,  on  September  11, 
1K39,  Gilbert  conveyed  the  whole  of  it  to 
Narcross,  not  noticing  his  previous  deed 
to  Bruce.  On  October  2$,  1839,  Narcross 
conveyed  tbe  same  land  to  Wyatt,  who 
conveyed  It  to  Maurice,  January  11, 1856. 
None  of  these  conveyances  divested  Brace 
of  his  title  to  an  undivided  one-fifth  Inters 
est  in  the  land.  Hence  the  deed  from  Wy- 
att to  Maurice  does  not  establish  an  out- 
standing title  as  against  Bruce.  From  ai> 
inspection  of  these  and  otherconveynnces,. 
Itls  discovered  that  Gilbert,  Bruce's  ven- 
dor, did  not  himself  acquire  title  to  any 
part  of  the  land  until  September  U,  1R39, 
fire  months  after  bis  deed  to  Bruce;  but 
tbe  fact  that  Bruce  did  not  acquire  title 
when  he  received  bis  deed  is  immaterial. 
Having  made  Bruce  a  deed  with  general 
covenants  of  warranty,  Gilbert's  title^ 
when  acquired.  Inured  to  Bruce's  benefit, 
and  his  title  was  thereby  perfected  under 
bis  deed  by  reiatlou.  Rawle,  Cov.  (4tb 
Ed.)  pp.  384,390,  391,  892;  Bobertson  v. 
Gaines,  2  Humph.  383;  Henderson  v.  Over- 
ton, 2  Yerg.  394-398;  Gookln  v.  Graham,  S 
Humph.  480;  Birdwell  v.  Cain.  1  Cold.  SOS; 
Susong  V.  Williams,  1  Heisk.  6.10.  Tbe 
d<>fenr1anta  excepted  to  the  evidence  of 
Bruce's  title  in  the  court  below,  on  tbe 
ground  (as  stated  in  the  exception)  that  a 
copy  of  his  deed  was  produced  withoat 
accounting  for  the  absence  of  the  original. 
The  overruling  of  that  exception  and  the 
admission  of  the  evidence  tendered  are 
here  assigned  as  error.  The  assigament 
is  not  well  made.  It  does  not  appear 
from  the  record  that  a  copy  was  in  fact 
used.  On  the  contrary,  the  instrument 
copied  into  the  transcript  seems  to  have 
been  the  original  deed  itself.  Let  the  de- 
cree be  affirmed  as  to  Bruce,  and  reversed 
and  tbe  bill  dismissed  as  to  William  Wy- 
att's  heirs,  tbe  other  complainants.  Wy- 
att's  heirs  will  pay  two-thirds  and  tbe 
defendants  one-thiid  of  all  coats. 
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LoNouiRB  et  aJ.  v.  Fain  et  al. 
(Supreme  Court  oj  Tennesaee.    Koy.  7, 188a) 
Obnbsal  and  Snctxij  Bonds  —  Construotion— 
Pbimabt  Liabilities  or  Hcketibs  —  Clkbk  of 
COGBT — Fbaudulbnt  Aooountino  —  Hastbb  in 
Chanobbt—Rkpobt— Validity. 

1.  Code,  (Mill.  &;  V.)  |  UW,  provides  that  ceiv 
tAio  public  ofBoers  who  are  required  to  give  ofll- 
ol^  bonds  may  be  required  to  give  additional 
surety  or  new  bonds  in  certain  oases.  Section 
969  provides  that  such  additional  bond  "shall  be 
in  the  same  penalty,  conditioned,  apmroved,  and 
filed  in  the  same  omoe,  as  the  first  official  bond, 
aof)  under  like  penalties  in  case  of  tailure. "  Beo- 
tion  970  provides  that  such  additional  bond  is  of 
like  force  and  obligation  on  the  principal  and 
sureties  thereon  "from  the  time  of  approval." 
Section  971  provides  that  such  bonds  do  not  dis- 
charge bonds  previously  executed,  "and  any  per- 
son aggrieved  can  have  his  remedy  upon  either 
or  all  of  sQuh  bonds. "  Held,  that  where  an  ad- 
ditional bond  of  a  clerk  and  master  contains  the 
same  penal^  and  condition  as  the  original  bond, 
and  recites  that  "the  above  bound  *  *  *  has 
heretofore  been  appointed  clerk  and  master 
•  •  •  for  the  term  of  six  years  from"  the  date 
of  the  first  bond,  the  sureties  on  the  additional 
bond  are  liable  for  all  default  of  the  clerk  from 
the  date  of  the  first  bond.  Btate  v.  Folk,  14  Lea, 
1,  and  Bramley  v.  Wilds,  9  Lea,  674,  distin- 
guiahed. 

2.  BeotioD  870  provides  that  the  several 
courts  may  require  their  clerks  to  give  bond  in 
such  sum  as  the  court  may  deem  sufficient  to 
cover  property  which  may  come  to  the  hands  of 
such  clerks  as  special  commissioners  or  receivers. 
Section  873  provides  that  the  court  may  requite 
special  bonds  to  meet  "particular  exigencies." 
Held,  that  the  sureties  on  a  bond  executed  in  a 
"particular"  case,  under  section  873,  are  liable 
for  no  default  outside  such  oase,  but  are  primarl- 
Iv  liable  to  the  extent  of  the  bond  for  all  default 
therein. 

8.  Where  a  clerk  of  the  court,  becoming 
financially  embarrassed,  procures  checks  with- 
out consiaeration,  and  files  them  several  times 
at>  part  of  his  financial  reports,  and  then  returns 
them  to  the  drawers  without  consideration,  the 
latter,  having  had  knowledge  of  the  clerk's  pur 
pose,  are  liable  on  his  default  for  the  amount  of 
the  checks. 

4.  The  fact  that  Code,  (MiH.  ft  V.)  |  886,  re- 
qnires  the  olerk  to  report  the  amount  of  "money" 
(n  his  office,  and  does  not  authorise  him  to  ex- 
hibit checks,  is  immaterial. 

6.  The  fact  that  the  checks  were  not  pre- 
sented for  payment,  and  that  there  were  no  funds 
in  the  bankf,  is  immaterial. 

d.  The  fact  that  the  checks  were  payable  to 
the  clerk  in  his  individual  and  not  official  ca- 
pacity is  immaterial. 

7.  In  a  suit  by  the  clerk's  creditors  against 
the  sureties  on  the  clerk's  bonds  and  the  drawers 
of  the  checks,  the  drawers  will  be  held  liable 
only  for  the  amount  of  the  checks,  where  it  does 
not  appear  that  the  checks  caused  greater  dam- 
age than  their  face  value,  and  neither  the  orig- 
inal bill  nor  cross-bill  by  the  sureties  demands 
greater  relief. 

8.  The  fact  that  a  master  in  chancery  em- 
ploys one  of  the  parties  to  a  suit  as  his  amanu- 
ensis does  not  invalidate  the  master's  report, 
where  no  improper  conduct  on  the  part  of  the 
amanuensis  is  shown  or  claimed. 

9.  An  exception  to  the  validity  of  a  master's 
report  as  a  whole  is  waived  by  failure  to  bring 
it  to  the  chancellor's  attention  until  after  be  baa 
passed  on  all  other  questions  in  the  case. 

Appeal  from  chancery  court,  Sullivan 
county;  John  P.  Smith.  Chancellor. 

Action  by  Ijon&:iulre  and  othei'B  aRatnst 
Fain  and  othere.  Decree  for  complain- 
ants. Defendants  appeal.  Modifled  and 
affirmed. 

Httjaes  A  Bajrnes  and  C,  R.  Vance,  for 


complainants.  C.  E.  Luckey  and  Thomas 
Cvrtin,  for  check-men.  Taylor  &  St.  John 
and  Ingonoll  A  Peyton,  for  sureties. 

Caldwell,  J.  On  December  16,  1SR2, 
Will  tl.  Fain  was  appointed  and  qnallfled 
as  clerk  and  master  of  the  chancery  court 
at  BlountvlUe  for  the  constitutional  term 
of  six  years.  He  executed  the  official  and 
special  commissioner's  bunds  required  by 
Code  (Mill.  &  V.)  §S  3H8,  370.  and  took 
charge  of  the  affairs  of  the  ufflre  on  that 
day.  In  1885  the  grand  Jury  of  the  coun- 
ty, utter  making  the  examination  provid- 
ed tor  by  Code,  §  8>(3,  reported  that  those 
bonds  were  InsuSicient:  whereupon  requi- 
sition was  made  by  the  chancellor,  under 
Code,  §§  9<>6,i  967,  uod  two  sets  of  addi- 
tional bonds,  ut  like  penalties  and  condi- 
tions as  the  oriKlnal  bunds,  were  execut- 
ed,— one  set  on  Ortober  8, 18S5,  and  tiie 
other  on  January  10.  1RS6.  On  April  10, 
1884,  Fain  was  appointed  special  receiver 
in  what  is  callbd  the  "Hopkins  (^ane,"  and 
executed  a  special  receiver's  bond  in  that 
case  in  the  penalty  of  $3,0U0,  and  condi- 
tioned as  required  by  law.  When  making 
his  financial  reports,  under  Code,  {  386, 
Fain,  on  two  or  three  occasions  in  l>^85 
and  1886,  filed  and  exhibited  certain  bank- 
checks  In  lieu  of  cash  that  should  have 
been  on  band.  These  checks  were  drawn 
in  his  favor,  as  follows:  One  by  GeorKS 
R.  Barnes  for  f500:  one  by  John  M.  Fain 
for  f  1.000;  and  another  by  A.  H.  Bullock 
for  91,150.  After  these  checks  had  been  so 
ns^d,  and  served  the  purpose  of  pussluK 
Faln's  account  from  term  to  term,  he  sur- 
rendered them,  without  conxlderation,  to 
their  rsHpectlve  drawers.  Finally,  in  Oc- 
tober, 1S86,  Fain  vacated  his  office  by  res- 
ignation, and  made  default  to  theextentof 
$6,010.65.  The  defalcation  embraced  funds 
In  various  causes,  the  Hopkins  Case  among 
them.  Some  of  the  funds  were  appropri- 
ated before  and  some  after  the  execution 
of  each  set  of  additional  bonds,  and  be- 
fore and  after  the  execution  of  the  special 
receiver's  bond  in  the  Hopkins  Case.  An- 
ticipating litigation  on  account  of  Faln's 
maladminlstratiou  of  his  office,  several  of 
his  sureties  made  conveyances  of  thi>ir 
property.  Thecomplainants  in  this  cause 
are  the  persons  entitled  to  the  various 
funds  converted  by  Fain.  They  filed  this 
bill  in  SeptHttiber,  1887,  against  the  princi- 
pal and  sureties  on  all  the  said  original, 
addltloiinl,  and  special  receiver's  bunds, 
and  against  Barnes  and  others,  (called 
"check-men,")  to  ret-over  the  misappm- 
priated  moneys.  Defense  was  made,  proof 
taken,  account  stated,  and  decree  pro- 
nounced granting  the  relief  sought  In  the 
bill.  Several  ot  the  defendants  have  ap- 
pealed, and  assigned  errors. 

1.  Certain  sureties  on  the  additional 
bonds  ot  October  3, 1835.  and  of  January 
10,  1886,  submit,  and  earnestly  urge  the 
proposition  that'ther  can,  in  no  event,  he 
rightfully  held  liable  for   any   of  Faln's 

> Code,  $966,  provides:  "All  other  public  offi- 
cers who  are  compelled  to  give  official  bonds 
may  be  required  by  the  court  or  officer  whose 
duty  it  is  to  take  or  approve  -such  bonds  to  give 
additional  surety    or  new  bond*,"  in    certain 
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defalcatlona  occnrrinsr  before  they  became 
bis  Muretlee.  The  langaaKe  ut  the  decree 
on  this  subject  ia  as  follows:  "That  the 
Buretim,  aa  between  the  creditors  and 
theniHelTes,  are  jointly  and  aeverally  lia- 
ble for  the  full  amount  of  the  defaalt,  the 
adilltional  bunds  belnff  merely  cumula- 
tive, and  coTerinK  the  entire  period  of  the 
clerk  and  master's  IncDmbency."  The  de- 
cree la  right.  Aa  to  the  creditors  of  the 
office,  the  orlj^nal  and  additional  bonds 
are  to  Im)  treated  as  a  unit.  They  cons tl- 
tute  B  joint  and  several  Koaranty  on  the 
part  of  each  and  all  the  obligors  for  the 
benefit  of  all  beneflclarlea  of  funds  coming 
to  the  hands  of  the  master  during  bis  en: 
tire  term.  Tbta  ia  the  req  jlrement  of  the 
statute  and  the  ohllKation  of  the  bonds. 
Tiie  bondH  of  Octobers,  1885,  and  of  Jan- 
nary  1U,  1880,  were  executed  under  that 
article  uf  the  Code  entitled:  "Requiring 
new  bonda  or  additional  sureties  from 
pultlic  uttlcers. "  This  title  seems  to  in- 
dicate that  other  bonda  may  lie  given,  or 
that  other  sureties  may  be  added  to  the 
bunds  already  given,  in  any  of  the  cases 
contemplated.  As  to  the  form  of  the  new 
bond,  it  Is  provided:  "Soch  adclltlonal 
bond  shall  be  in  the  same  penalty,  cundi- 
tluned,  approved,  and  filed  In  the  same 
office,  as  the  nrst  oftlcial  bond,  and  under 
like  penalties  in  case  of  failure. "  Code,  § 
MS.  The  penalty  and  condition  of  the 
additional  bond  are  tu  be  the  aame  as 
thtme  of  the  first  bond,  and  the  same  lia- 
bilities are  to  follow  a  breach;  the  sure- 
ties un  each  are  to  be  "under  like  penalties 
in  cuHe  of  failure. "  This  means  that  the 
bon<ls  are  tu  lie  alike  in  form  and  also  In 
ietral  effect.  Confessedly  the  first  bond,  in 
this  instance,  by  its  terms  and  by  the 
statute,  covered  the  full  time  of  Pain's  In- 
eauibency.  The  additional  bunds  should 
have  the  same  scope.  We  think  they 
have,  biith  in  fact  and  in  Inw.  In  penalty 
and  condition  they  are  identical.  In  dates 
they  are  different,  of  cunrse.  But  the  ad- 
ditional bonds  recite  that  "the  at>ove- 
bound  Will  H.  Fain  has  heretofore  been 
appointed  clerk  and  master,  •  •  •  for 
the  term  of  six  years  from  the  sixteenth 
day  of  December,  18X2."  This  recital, 
without  some  limltatlun  of  the  perlud  to 
be  cuvered  by  the  additional  bunds,  in- 
dicates a  purpose  on  the  part  of  the  ob- 
ligors to  comply  with  the statnte.  and  bind 
tbemselves  tor  the  otHclal  delinquencies  of 
Fain  "for  the  term  of  six  years  from  the 
sixteenth  day  ut  Decemlier,  1N82. "  With 
respect  to  the  obligation  of  the  new  bond, 
the  statnte  provides:  "Every  such  addi* 
tional  bond  is  of  like  force  and  obligation 
on  the  principal  and  sureties  thereon  from 
the  time  of  approval,  and  subject  to  the 
aame  remedies,  as  the  first  official  bond." 
Code,  9  97V.  The  exact  oHice  of  the 
phrnse,  "from  the  time  of  approval,"  Is 
not  clear.  Two  contrary  Interpretations 
are  suggested  by  adverse  counsel, — one 
that  it  was  intended  to  limit  the  liability 
of  such  sureties  to  defalcations  occurring 
after  the  approval  of  theaddltional  bond  ; 
the  other  that  it  was  Intended  sliiiply  to 
define  the  date  at  which  the  additional 
bond  slionid  become  operative,  and  noth- 
ing mure.  Both  views  have  the  merit  of 
piansibUlty ;  the  latter  is  more  consonant 


with  the  general  purpose  of  the  statnte  at 
large  concerning  additional  bonds.  This 
section  may  properly  be  tranapoaed,  and 
read  as  follows:   From  the  time  of  ap- 

Rroval,  every  auch  additional  bond  aball 
e  of  like  force  and  obligation,  and  sub- 
ject to  the  same  remedies,  as  the  first  offi- 
cial bond.  If  "every  such  additional  bond 
is  of  like  force  and  nbligBtion,  •  •  • 
and  subject  to  the  same  remedies,  as  the 
first  official  bond,"  it  must  uf  necessity 
embrace  the  same  period  of  time,  cover 
the  same  d<*fnult8,  and  be  subject  to  the 
same  recoveries. 

The  correctness  of  the  construction  her»- 
In  placed  upon  sections  969  and  970  is  ren- 
dered the  more  manifest  by  the  next  suc- 
ceeding section,  which  defines  the  effect  at 
the  new  bond  on  the  old  one  in  these 
words:  "In  no  case  provided  for  in  any  of 
tbo  preceding  sections  of  this  article  are 
any  of  the  official  bonds  previously  exe- 
cuted discharged,  but  each  remains  of  the 
same  force  and  obligation  as  if  the  addi- 
tional bonds  had  not  been  given;  and 
any  person  aggrieved  can  have  his  rem- 
e4ly  upon  either  or  all  of  such  bonds,  in 
the  same  or  In  separate  proceedings." 
Code,  §971.  Here  Is  a  distinct  and  un- 
qualified provision  that  auy  person  ag- 
grieved can  have  his  remedy  upon  either 
or  all  of  the  original  and  additional 
bonds.  So  limitation  aa  to  time  is  Im- 
posed. Whether  the  default  occurred  be- 
fore or  after  the  execution  of  the  addi- 
tional bonds  is  entirely  immaterial.  In 
either  case  the  person  aggrieved  has  bis 
right  of  action  upon  either  or  all  of  the 
bonds,  at  his  election.  If  the  officer  has 
misappropriated  money,  the  person  en- 
titled to  it  need  not  stop  to  inquire  the 
date  of  the  conversion,  but  may.  In  any 
case,  maintain  his  action  on  the  original 
bond,  on  the  additional  bond,  or  on  both 
of  them,  and  be  may  sue  on  them  "In  the 
same  or  in  separate  proceedings. "  Such 
is  the  meaning  of  the  three  sections  In  de- 
tail. Taken  together,  tbey  give  emphasis 
to  the  conclusion  that  the  additional 
sureties  become  bound  for  the  official  term 
as  nn  entirety.  It  may  he  added  that  the 
object  of  the  additional  bond  is  to  give 
further  Indemnity  to  those  affected  by  the 
past  conduct  of  the  officer,  as  well  as  to 
afford  greater  protection  to  those  wh< 
may  be  interested  in  the  future  admlnia 
tration  of  hie  office,  and  that  the  liabilltj 
of  the  sureties  on  the  additional  bond  li 
the  same  as  if  they  had  simply  addec 
their  names  to  the  original  bond. 

We  do  not  hold,  nor  did  the  chancellor, 
that  the  sureties  on  the  several  bonds 
were  equally  liable  l>etween  themselves. 
Provision  is  made  for  the  sureties  as  to 
each  other  in  another  section,  as  follows: 
"The  sureties  in  either  bond,  who  have 
been  compelled  to  make  any  payments 
thereon  for  the  principal  obligor,  have  the 
same  remedies  against  the  sureties  in  all 
the  bonds  executed  at  the  time  of  the  de- 
fault asco-suretlps  on  (he  same  bond  have 
against  each  other,  the  damages  being 
properly  proportioned  according  to  the 
penalty  of  the  several  bonds."  Code,  $ 
972.  Application  of  the  remedies  of  this 
section  is  not  sought  in  the  present  pro- 
ceeding. The  case  of  State  Tt^Polk.  14 
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Lea,  1,  is  not  In  conflict  with  oar  boldlnK 
in  this  case.  There  the  treasurer  of  the 
state  executed  his  official  bond  long  after 
the  commencement  ot  his  term,  without 
any  words  of  relation,  and  binding;  "each 
surety  to  the  extent  of  ten  thuasand 
dollars,  and  no  further."  Suit  was 
brought  on  that  bond,  and  It  was  decided 
that  the  sureties  thereon  were  liable  for 
such  funds  as  their  principal  bad  in  his 
liaiids  when  the  bond  was  executed,  and 
auch  as  were  afterwards  received  by  him 
during  his  continuance  in  office,  the  liabil- 
ity not  to  exceed  $10,000  as  toeachaurety. 
Thn  sureties  were  held  not  to  De  liable  tor 
funds  received  by  the  treasurer  during  his 
term,  but  before  the  execution  of  the 
bond,  because  there  was  "nothing  in  the 
language  of  the  bond  of  a  retroHpeetiye 
character,  and  calling  the  attention  of  the 
sureties  to  the  fact  that  they  were  bind- 
ing themselves  for  the  past  as  well  as  the 
future  acts  of  their  principal.  "  id.  7,  8. 
That  case  was  in  no  sense  like  this  one. 
That  suit  was  on  an  original,  and  not  an 
additional,  bond;  hence  the  law  relating  to 
additional  bonds  was  not  applicable,  and 
was  not  applied.  There  was  no  other 
bond,  in  tb^t  case,  coveriug  the  entire 
official  term  to  which  the  statnte  or  the 
court  could  refer  the  bond  in  suit  tor  its 
scope  as  to  time  and  measure  of  liability. 
That  bond  mentioned  but  one  dute,  and 
that  was  the  date  of  its  execution.  It 
did  not  state  when  the  official  term  began 
nor  when  it  shall  end.  There  was  nothing 
in  its  language  "of  a  retrospective  charac- 
ter. "  In  this  case  there  are  original  bonds 
which,  in  terms,  cover  the  full  period  of 
six  years,  beginning  DecemberKi,  1882,  and 
there  are  also  additional  bonds  in  the 
same  penalty  and  condition,  naming  the 
same  period,  and,  by  the  statnte,  declared 
to  be  of  like  force  and  obligation,  and 
subject  to  the  same  penalties  and  reme- 
dies, as  the  original  bonds.  Benides  the 
statutory  relation  of  these  additional 
bonds,  they  contain  words  of  a  retro- 
spective character,  viz.:  "Whereas,  the 
above-bound  Will  H.  Fain  has  hereto- 
fore been  appointed  cleric  and  master 
•  •  »  for  the  term  of  six  years  from  the 
sixteenth  day  of  Decemtjer,  1882,"  etc. 
The  case  of  Brawley  v.  Wilds,  9  Lea,  074, 
is  no  more  an  adverse  authority.  It  Is 
true  that  the  surety  on  the  new  bond 
was  there  held  liable  only  fur  defaults  oc- 
curring after  its  execution ;  but  that  bond 
was  not  executed  for  the  same  purpose 
and  under  the  same  statute  as  wer>*  the 
additional  bonds  in  the  present  case.  In 
that  case  certain  sureties  on  the  first  offi- 
cial bond  had  been  discharged,  and  the 
bond  sued  on  was  given  in  lieu  under  the 
article  of  the  Code  embracing  sections  973 
to  984,  inclusive.  There  had  been  nn  re- 
port by  the  grand  jury  that  the  original 
bond  was  insufficient;  no  reijuisition  by 
the  chancellor  that  additional  bond  t>e 
given,  as  in  the  present  case.  The  origin- 
al bond  was  presumably  snfficient,  and 
the  creditors  of  the  office  up  to  that  time 
needed  no  further  indemnity  than  that  al- 
ready provider!.  Twoof  the  original  sure- 
ties were  permitted  to  withdraw  from  the 
position  of  liability  for  the  future  official 
oonduct  of  their  principal,  and  as  to  that 


tbe  new  aoMty  took  their  plaw;  ootbimr 
more. 

2.  The  chancellor  decreed  "that  tb8r»- 
ceiver's  bond  in  the  Case  of  Hoplcins  was 
cumulative,  and  that  tbe  sureties  oa 
Fain's  general  necaiver's  bond  are  equally 
liable  with  the  sureties  on  said  special  re- 
ceiver's bond  to  the  creditors  for  t^he 
funds  in  said  cause. "  It  baa  already  been 
stated  that  Fain  executed  a  special  com- 
missioner's bond,  under  Code,  S  370,^  at 
tiie  beginning  of  his  term,  and  that  he  aft- 
erwards executed  additional  bonds  for 
the  same  purpose.  All  these  bonds  tbe 
decree  properly  refers  to  (there  bviag  no 
difference  between  commissioner  and  re- 
ceiver, as  used  In  Code,  S  370)  as  "Fain's 
general  receiver's  bond,"  ascontradistio- 
gniahed  from  the  "special  receiver's  bond  " 
in  the  HoplilnB  Case.  Certain  sureties  un 
these  additional  bonds. and oneoftbesure- 
ties  on  this  nrlginal  bond,  assign  error  on 
that  portion  of  the  decree  inst  quote<l ; 
the  former  contending  that  they  are  not 
liable  for  the  funds  in  the  Hopliins  Cane: 
(1)  Beraiise  tbe  default  oecnrred  before 
tbe  execution  of  the  additional  bonilM; 
and  (2)  because  those  funda  were  covered 
by  the  special  receiver's  bond,  and  none 
other,  and  tbe  latter  Joining  in  tbe  con- 
tention tbit  those  funds  were  secured 
alone  by  the  special  receiver's  bond.  That 
the  special  receiver's  bond  In  the  Hopkins 
Case  was  executed,  and  the  funds  misap- 
propriated, before  the  execution  of  the  ad- 
ditional bonds,  can  make  no  difference  us 
to  the  liability  of  tbe  latter  bonds  to  tbe 
beneSdarlee  of  those  funds.  So  tar  as 
concerns  tbe  beneficiaries,  the  sureties  i>ii 
the  additional  bonds  stand  in  tliesnme 
attitude  before  the  law  as  do  the  sureties 
on  the  first  bond.  Tbe  reasons  for  this 
conclusion  have  been  given  in  a  former- 
part  of  this  opinion,  and  need  not  be  re- 
peated here.  What  that  attitude  is  re- 
mains to  be  considered.  The  chancellor 
held  It  to  be  tbe  same  as  that  of  tbe  sure- 
ties on  the  special  receiver's  bond  in  the 
Hopkins  Case.  This  is  an  erroneous  view. 
The  flrHt  bond  was  intended  "to  cover 
property  or  funds"  that  might  come  to 
Fain's  hands  as  special  commissioner  or 
receiver  in  any  case,  (Code,  §  370,^)  and 
the  additional  bonds  were  given  for  tbe 
same  purpose.  Tbe  special  receiver's  bond 
executed  in  the  Hopkins  Case  was  more 
limited  in  its  scope,  and  different  in  penal- 
ty and  condition.  It  was  intended  "to 
rover  property  or  funds"  iu  a  particular 
case,  did  not  relate  to  the  first  bond, 
and  cannot  properly  be  construed  as  an 
"additional  bond,  "In  the  statutory  sense. 
Code,  §  966  et  seq.  This  special  bond  was 
executed  under  a  different  provision,  ia 
these  words:  "The  court  may  also  re- 
quire special  bonds  to  meet  particular  ex- 
igencies, and  in  a  suitable  penalty,  when- 
ever, in  its  Judgment,  the  interest  of  suit- 
ors renders  It  necessary,  subject  to  tbe 


>  Section  870  providss:  "The  several  ooarts 
may  also  rnquire  their  clerks  to  give  bond,  wittk 
good  security,  in  such  sum  as  tlie  court  may  deem 
sufflclenc  to  cover  property  or  funds  wbich  may 
at  any  time  oome  to  tha  hands  of  such  clerics  a» 
special  oommi^sionera  or  receivers,  by  appoint- 
ment of  the  court  or  any  ]adK»~tbeceof.<l 
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proTttdon  of  ttae  last  preeodlng:  section. " 
Code.  §  S72.  Property  had  been  attached, 
and  was  tu  be  sold,  In  the  Hopkins  Case. 
To  make  safe  that  property  and  Its  pro- 
ceeds, a  special  bond.  In  the  penalty  of  <3,- 
OQO,  was  required  by  the  court.  "To  meet 
tbe  particular  exigencies"  of  that  case, 
the  special  bond  was  fclven.  Beyond  that 
case  the  snretles  on  that  bond  are  liable 
(or  DO  default  of  their  principal:  In  that 
cane  they  are  liable  primarily  for  every 
default  to  tbe  extent  of  $3,000.  The  other 
bonds  having  been  kIvod  to  cover  prop* 
erty  and  funds  In  every  case,  the  sareties 
tliereon  would  have  been  liable  for  tbe 
default  In  the  Hopkins  Case  If  the  special 
bund  bad  not  been  execnted.  The  special 
bond  did  not  discharge  the  other  bonds 
In  tiie  particular  case,  but  operated  sim- 
ply as  a  triiiiBfcr  of  primary  liability  to 
tbe  special  bondsmen.  After  the  exhaaa- 
tion  of  that  bond  tbe  other  bonds  are 
liable 

3.  Several  conveyances  by  certain  of 
Faln's  sureties  were  impeached  in  the  bill 
lor  fraud  and  were  set  aside  by  the  chan- 
cellor. Hit  action  in  this  behalf  is  by 
some  assigned  as  error.  We  have  exam- 
ined tb»i  proof  on  this  branch  of  the  case, 
and  are  content  to  simply  state  the  fact 
of  oar  concurrence  In  tbe  decree.  A  state- 
ment and  discussion  of  the  facts  would  be 
iin  profitable. 

4.  Decree  was  pnmounced  agalnpt  each 
of  the  check-men  for  tbe  amonut  of  his 
check,  with  interest.  They  have  axntgned 
several  errors,  none  of  which  are  well 
taken.  Without  setting  them  out  form- 
ally and  in  detail,  such  of  them  as  are  ma- 
terial will  be  considered.  These  checks 
were  fnmlshed  to  Fain  without. consider- 
ation, and,  after  they  had  served  their 
purpose  to  bis  satisfaction,  were  returned 
on  the  same  terms.  He  Sled  and  exhibit- 
ed them  two  or  three  times,  as  parts  of 
bis  ttnancial  reports  of  his  office,  in  lieu 
of  money ;  and  they  were  by  the  court, 
and  by  committees  appointed  under  Code, 
S  3N6.  treated  as  so  much  cash  on  hand. 
Bo  regarding  them,  tbe  reports  werefonnd 
to  be  correct  and  Fain  was  permitted  to 
continue  in  office  from  term  to  term.  He 
■aya  that  be  was  in  great  financial  em- 
barrassment, and  obtained  these  checks 
and  used  them  that  be  might  "bridge 
over"  bis  financial  reports  at  each  term  of 
the  court.  Bullock  and  John  M.  Fain 
signed  their  checks  in  blank,  and  permit- 
ted him  to  fill  them  up  for  any  amount  he 
might  need.  Barnes  filled  his  before  sign- 
ing. From  a  very  careful  consideration 
of  the  evidence,  which  is  conflicting  In  soma 
respects,  we  have  reached  the  conclusion 
tbat  these  check-men  knew  Faln's  object 
in  requesting  tbe  cliecks,  and  the  use  to 
which  he  In  fact  put  them.  Lnder  such  a 
state  of  facts,  we  hold,  wltbout  hesita- 
tion, that  each  of  the  check-men  became 
indebted  to  the  ottice  for  the  amount  rep- 
resented by  bis  cbec^k.  That  tbe  law 
(Code.  S  386)  did  not  authorixe  Fain  to  ex- 
hibit checks,  but  required  him  to  report 
tbe  amount  of  money  belonging  to  bis 
office,  is  an  immaterial  fact,  so  far  as  the 
liability  or  non-llabillty  of  tbe  check-men 
is  concerned.  They  will  not  be  allowed  to 
bide  themselves  behind  a  violation  of  law 


lo  which  tbey  participated.  It  does  not 
lie  In  their  mouths  to  say  that  Fain  im- 
posed upon  tbe  court  and  its  commlttses 
time  and  again  to  the  injury  of  suitors, 
and  tbat  tbey  who  enabled  bim  to  do 
these  things  must  be  excused  because  the 
strict  letter  of  tbe  law  was  not  pursued. 
If  he.  In  violation  of  law,  brought  these 
checks  into  court  instead  of  money,  those 
entitled  to  the  money  represented  became 
entitled  to  tbe  checks  representing  it,  and 
the  persons  furnishing  tbese  checks  be- 
came bound  to  tbe  office  for  their  pay- 
ment. That  tbe  checks  were  in  fact  never 
presented  for  payment,  and  that  tbe 
drawers  had  no  funds  In  the  banks  on 
which  they  were  drawn,  are  likewise  un- 
important circumstances  so  far  as  tbe 
check-men  are  concerned.  It  was  a  part 
of  the  scheme  of  imposition  and  deception 
tbat  the  checks  should  never  be  presented 
for  payment,  butshonld  be  returned  to  the 
drawers  when  tbey  bad  fully  served  tbeir 
pnrpose.  This  was  known  to  Fain  and 
the  nheck-men  ulone.  As  to  all  the  world 
besides,  the  transaction  seemed  to  be  booa 
ade. 

Of  no  more  advantage  to  tbe  check-men 
is  the  other  fact  that  the  checks  were 
drawn  in  favor  of  Will  H.  Fain  individu- 
ally, and  not  in  his  official  capacity. 
Tbey  were  drawn  with  the  understanding 
tbat  they  were  to  be  used  as  representing 
money,  In  connection  with  bis  financial 
reports  of  tbe  business  of  bis  ofilce,  and 
they  were  so  used  by  him,  and  accepted 
by  the  court  and  Its  financial  committees. 
Technically  speaking,  the  checks  did  not. 
In  the  first  Instance,'  belong  to  the  office 
or  represent  Its  funds;  but  having  l>een 
drawn,  used,  and  accepted  in  the  manner 
stated,  they  In  equity  became  the  proper- 
ty of  the  office,  and  the  drawers  became 
hound  to  make  tb.em  good  to  the  office. 
We  concede  that  tbe  uBe  of  these  checks 
by  Fain  indicates  tbat  be  had  already  mis- 
appropriated the  fundH  represenleid  by 
them ;  but  tbat  fact  gives  the  check-men 
no  protection,  for  they  by  their  checks 
voluntarily  bound  themselves  to  make 
good  the  default,  ami  they  cannot  now 
throw  off  the  responsibility  then  assumed. 
By  receiving  back  their  checks  without 
consideration,  and  after  final  default  for  a 
much  greater  sum,  the  check-men  made 
tbemnolves  debtors  to  the  office  to  tbe 
same  extent  as  If  they  bad  borrowed  so 
much  money  under  the  orders  of  theconrt. 
Therefore  they  are  each  primarily  liable 
for  the  amount  of  his  check,  with  Interest. 

5.  Home  of  the  sureties  on  Fain's  bonds 
assign  error  on  the  decree  as  to  the  check- 
men,  and  insist  that  tbey  should  be  held 
liable  for  more  than  the  amount  ofthdr 
respective  checks,  with  Interest,  on  the 
ground  that  more  damage  was  done  by 
the  use  of  the  checks.  There  are  sereral 
conclusive  answers  to  this  asslKument: 
(1)  It  does  not  appear  that  greater  dam- 
age was  done  by  the  use  of  the  checks, 
though  used  more  than  one  time.  (2) 
Complainants,  In  their  bill,  seek  to  charge 
the  check-men  only  with  the  amount  of 
their  checks  and  Interest.  Broader  relief 
than  tbat  granted  would  have  been  unau- 
tborixed  under  the  bill.  (S)  The  Murerles 
now  complaining  laid  no  grai^nd  for.  a 
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larger  recovery  by  crosa-blll  or  otherwise. 

6.  An  ejcception  was  filed  to  the  report 
of  the  clerk  and  master  made  In  this  caase, 
on  the  alleged  j^ouud  that  it  was  pre- 
pared by  N.  J.  Phillips,  a  party  to  the 
suit,  as  one  ot  the  sureties  on  the  special 
receiver's  bond  in  the  Hopkins  Case.  The 
ground  ol  this  exception  was  disclosed  by 
affidavit  filed  In  its  support.  The  chan- 
cellor nverruled  the  exception,  and  on  his 
action  in  so  doing  several  assignments  ot 
ernir  are  made.  His  action  was  right. 
The  record  shows  the  report  as  made  aud 
filed  to  have  been  the  report  of  A.  F.  Mar- 
tin, the  clerk  and  master  of  the  court.  If 
It  be  true  that  ho  employed  Phillips,  a 
party  to  tbesult,  as  his  amanuensis  in  the 
preparation  of  the  report,  that  is  a  mat- 
ter of  no  consequence  as  touching  the  va- 
lidity of  the  report.  No  Improper  conduct 
on  the  part  of  Phillips  isshown  or  claimed. 
Moreover,  this  exception,  being  upon  the 
validity  of  the  report  as  a  whole,  wus 
waived  by  a  failure  to  bring  it  to  the  at- 
tention of  the  chancellor  until  after  his 
"Judgment  had  been  invoked  on  all  other 
questions  and  exceptions,  and  after  the 
court  had  passed  upon  same." 

7.  The  other  assignments  of  error  are 
not  well  taken.  The  decree  will  be  modi- 
fle<l  as  herein  indicated,  and  otherwise  af- 
firmed. 


Durham  t.  Statb. 
(Sftpreme  Court  cf  Tenneiiee.    March  4, 1891.) 
Ckiminal  Law  —  Sbntbmcs  to  Wokk-House  — 
Uakd  Labob— Rbpbai.  or  Btatdtb— Tbiai.  bt 

JVKT. 

1.  Code,  (Mill,  ft  V.)  {  6SSB,  which  allows  a 
oourt  to  confine  a  person  In  the  work  hoase  as 
punishment  for  a  misdemeanor,  instead  of  in  the 
county  Jail,  allows  him  also  to  include  hard  lalwr 
as  part  of  the  sentence. 

2.  The  fact  that  said  section  6869  allows  the 
Imprisonment  of  a.  misdemeanant  at  hard  labor 
in  the  worlf-house  does  not  render  it  inconsist- 
ent with  the  act  of  1875,  declaring  that  such  a 
penioii,  arter  the  expiration  of  his  imprisonment, 
shall  be  confined  In  the  work-house  until  he 
work  out  his  fine  and  costs,  since  the  purpose  of 
the  later  act  is  not  to  prevent  bis  imprisonment 
for  punisbment,  but  only  to  prevent  his  release 
until  after  the  payment  of  bis  fine  and  costs. 

8.  Tbe  fact  that  said  section  6*^9  allows  the 
court  to  Impose  the  punishment  does  not  render 
it  obnoxious  to  Const  art.  1,  i  8,  which  declares 
that  DO  one  shall  be  "deprived  of  life,  liberty, 
or  property  but  by  tbe  ludgment  of  his  peers  or 
the  luw  of  the  land." 
B.NODOBASS  and  Halonb,  JJ.,  dissenting. 

Error  from  circuit  court,  Sumner  coun- 
ty: A.  H.  Mi'.NFOHn,  Judge. 

Indictment  against  Durham  for  mur- 
der. There  was  a  conviction  of  assault 
and  battery.  Defendant  brings  error. 
Affirmed. 

./.  J.  Turner,  for  plaintiff  In  error. 
Atty.  Gen.  Pickle,  for  the  State. 

LiTRTON,  J.  Durham,  under  an  indict- 
ment for  murder,  was  convicted  of  an  as- 
sault and  liattery.  Judgment  wus  there- 
upon entered  on  this  verdict  that  be  becon- 
fined  in  the  county  work-house  at  hard 
labor  for  three  months,  and  that  he  pay  a 
fine  of  J.V)  and  cost  of  prosecution.  The 
fine  and  costs  were  at  once  secured,  and 
execution  ordered  to  issue  for  same.      A 


transcript  of  tbe  record,  together  with  a 
petition  for  writ  of  error  and  nupeiaedeas, 
wus  presented  to  a  member  of  this  court, 
who  ordered  writs  to  issue  as  prayed  for. 
It  Is  now  Insisted  that  tbe  circuit  Judge 
bad  no  power  to  Impose  a  sentence  of  im- 
prisonment with  bard  labor  under  this 
verdict,  and  that,  having  secured  tlie  fine 
and  costs,  the  petitioner  is  entitled  to  be 
discharged.  Tbe  conviction  is  for  a  mis- 
demeanor at  common  law,  and  the  power 
of  tbe  circuit  judge  to  punhib  by  a  fine  not 
exceeding  f  50,  where  the  fine  is  not  fixed 
by  tbe  Jury,  and  by  imprisonment  In  tbe 
county  jail  not  exceeding  one  year,  is  not 
denied.  Wickbam  v.  State.  7  Cold.  526: 
AtchtHon  V.  State,  13  Lea,  27.5.  Bat  it  la 
very  earnestly  urged  that  bard  labor  can- 
not be  Imposed  as  a  part  of  such  sentence. 
By  section  G-J59,  Mill.  &  Y.  Code,  it  is 
enacted  that  "in  all  cases  where  a  person 
is,  by  law.  liable  to  be  imprisoned  in  tbe 
county  Jail  for  safe-keeping  or  punishment, 
couflnement  in  the  work-house,  if  one  be 
provided,  may.  In  the  discretion  of  tbe 
court  or  Justice,  be  sabstitnted. "  A  sen- 
tence to  tbe  work-house  is  a  sentence  to 
hard  labor,  whether  expressly  pronounced 
or  not.  It  is  conceded  that,  If  this  pro- 
vision of  the  Code  Is  a  valid  and  an  exist- 
ing law,  tbe  judgment  In  this  case  was 
valid. 

Tbe  first  contention  is  that  this  law 
has,  by  Implication,  been  repealed  by  an 
act  passed  in  1876,  and  entitled  "An  act  tu 
require  persons  convicted  of  misdemean- 
ors to  work  out  tbe  cost  of  conviction. " 
First,  it  is  said  that,  the  provision  of  the 
first  section,  providing  that  persons  con- 
victed of  a  misdemeanor  "shall  be  con- 
fined in  the  county  work-house  after  the 
term  of  bis  or  her  Imprisonment,  If  any, 
has  expired,  until  be  workout  his  fine  and 
costs,  "is  equivalent  to  saying  that  such 
person  is  not  to  be  so  conflne<l  therein  fur 
punisbment  or  during  his  term  of  Impris- 
onment, but  only  after  bis  term  has  ex- 
pired. This  coustructlon  is  too  narrow, 
and  leaves  out  of  view  the  general  scope 
and  purpose  ot  the  law  as  Indicated  by 
tht*  preceding  and  subsequent  parts  of  tbe 
same  section.  What  was  tbe  evil  to  be 
remedied?  By  sections  6271  and  5272,  and 
the  act  ot  1858-60  amending  those  sec- 
tions, a  person  convicted  of  a  misdemean- 
or, whose  term  of  Imprisonment  had  ex- 
pired, could  obtain  his  release,  though  he 
bad  not  paid  tbecostof  his  prosecution  or 
the  fine  imposed,  by  taking  an  oath  of  in- 
solvency. Now,  tbe  first  section  ot  this 
act  repeals  tbe  formerlegislatlon,  by  which 
such  misdemeanants  had  been  enabled  to 
avoid  the  payment  ot  fine  and  costs,  and 
in  tbe  same  sentence  enacts  that  be  shall 
be  confined  in  the  county  work-bouHe 
"after  the  term  of  his  or  berimprisonment, 
if  any,  has  expired,  until  he  work  out  bis 
fine  and  costs."  It  is  clear,  therefore, 
that  this  language  is  not  a  prohibition  up- 
on confioeinent  for  punishment,  but  a  pro- 
hibition upon  any  discharge,  although  tbe 
imprisonment  has  expired,  *' until  he  baa 
worked  out  his  One  and  costs."  Tbe  sec- 
tion giving  power  to  confine  for  punisb- 
ment in  the  work-house  In  lieuottbe  coun- 
ty jail  is  not  referred  to  In  this  section,  or 
any  other  of  tbe  act  of  1875,  and  the  sub- 
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Ject  of  confloement  for  pnotshment  Is  no- 
where Id  the  act  alluded  to.  The  whole 
acope  and  purpose  of  the  act  was  to  pre- 
vent the  release  and  discharge  of  misde- 
meanants ontll  they  had  paid  such  fine 
and  costs  as  had  been  imposed.  This  sub- 
lect  is  the  only  one  indicated  by  the  title, 
and  the  provisions  of  the  act  concerning 
the  establishment  and  regulation  of  worlt- 
bouses  are  germane  to  the  subject  indi- 
cated by  the  title. 

It  is  nexturged  that  this  section  is  a  pro- 
vision found  in  the  article  of  the  Code  of 
1R68  concerning  "houses  of  correction," 
and  that.lnasmoch  as  the  actoflSTS  deals 
with  the  same  subject  by  providing  for 
such  places  of  detention  and  for  the  regu- 
lation of  inmates,  therefore  the  later  legis- 
lation operates  to  repeal  by  Implication, 
not  only  the  provisions  of  the  old  law  con- 
cerning the  establishment  of  such  work- 
houses and  their  management,  but  also 
to  repeal  such  parts  of  the  old  statute  a^s 
defined  the  persona  who  should  be  sub- 
Jert  to  confinement  therein,  and  that  we 
must  look  alone  to  the  later  act  to  see 
nnder  what  circnmstances  and  for  what 
purposes  confinement  may  be  Imposed  in 
Bucb  institntlons.  We  hare  already  seen 
that  the  new  legislation  does  not,  in 
terms,  repeal  any  of  the  sections  consti- 
tnting  the  old  article  on  work-houses. 
Neither  does  It  profess  to  be  a  revision  of 
the  legislation  on  that  or  any  other  sub- 
Ject.  and  contains  no  clanse  repealing  leg- 
islation in  cunfllet. 

The  reasoning  upon  which  repeals  by 
implication  am  rested  is  well  stated  In  the 
very  late  work  of  Mr.  Sutherland  on  Statu- 
tory Constrnctlun,  Sh  follows:  "An  im- 
plied repeal  results  from  some  enactment 
the  terms  and  necessary  operation  of 
which  cannot  be  harmonised  with  the 
terms  and  necessary  effect  of  an  earlier 
act.  In  such  case  the  later  law  prevails 
na  the  last  expression  of  the  legislative 
wl!l ;  therefore  the  former  la  wis  construct- 
ively repealed,  since  It  cannot  be  sup- 
posed that  the  law-making  power  Intends 
to  enforce  laws  which  are  contradictions. 
The  repugnancy  being  ascertained,  the 
later  act  or  provision  in  date  or  position 
has  fall  force,  and  displaces  by  repeal 
whatever  in  the  precefleut  law  is  Incon- 
sistent with  it."  Section  18H,  Bnt,  by  a 
very  famlllHr  and  universal  rule,  repeals 
by  implication  are  not  favored.  There 
pugnancy  between  two  statutes  must  be 
very  plain  and  incapable  of  reconciliation. 
Fraxler  v.  Hallway  Co.,  88  Tenn.  140. 12  S. 
W.  Rep.  687.  How  far  Is  the  act  of  1876 
repugnant  to  or  inconsistent  with  the  pro- 
visions of  article  4  of  title  7,  relating  to 
the  safe-keeping  of  criminals?  A  compari- 
son of  the  two  acts  will  demonstrate  that 
the  later  act  does  not  cover  or  embrace 
all  of  the  provisions  covered  by  the  old 
Inw.  The  titles,  to  begin  with,  are  by  no 
means  identical.  Under  the  article  in  the 
Code,  several  subjects  are  embraced  which 
might  well  have  been  the  snbject  of  sepa- 
rate articles  or  acts:  first.  The  article 
empowers  connty  courts  and  municipal 
corporations  to  buy  lands  and  erect  bulld- 
ingM  thereon  pri>per  and  necessary  for  a 
work-houHe;  and  authority  is  given  to 
appoint   persons  to  manage  such  bouses. 


and  to  make  rales  for  the  government  of 
tfle  inma  tes.  Second.  Punishment  in  ex- 
cess of  hard  labor  is  expressly  forbidden. 
Third.  The  article  provides  that,  when  an 
Inmate  Is  rontined  for  safe-keeping  only, 
his  earnings  should  be  paid  over  to  him 
upon  his  discharge;  but  that,  if  confined 
for  punishment,  his  earnings  should  go 
to  the  county,  unless  he  have  wife  or  chil- 
dren, in  which  case  one-half  should  be  paid 
over  to  such  wife  or  children.  Up  to  this 
point  the  legislation  of  the  act  of  ISTn  may 
fairly  be  said  to  cover  and  embrace  the 
legislation  1 1  this  article.  The  article,  in 
some  particulars,  was  vague  and  defect- 
ive in  those  provisions  relating  to  the  as- 
certainmeat  of  tlie  inmate's  earnings 
when  he  had  a  wife  and  children,  and  in 
not  plainly  prescribing  who  was  to  pay 
one-half  of  the  earnings  of  such  an  inmate 
to  bis  wife  or  children.  This  detect  was, 
however,  probably  remedied  by  the  pro- 
vision authorizing  connty  courts  to  make 
regulations  concerning  the  management 
of  the  Inmates.  But  the  Code  did  not 
stop  with  providing  for  the  establishment 
and  regulation  of  such  work-houses.  It 
went  much  further,  and  defined  the  classes 
of  persons  who  might  be  confined  therein. 
These  provisions  were  tor  the  detention 
therein  II)  of  vagrants  required  to  find 
sureties  for  good  behavior:  (2)  of  persons 
liable  to  confinement  in  the  county  Jail  for 
safe-keeping  only;  (8)  of  pwrsons  liable  to 
be  confined  In  the  connty  Jail  for  punish- 
ment. The  act  of  1875  adds  to  these 
classes  persons  sentenced  to  pay  line  and 
costs,  such  confinement  to  last  until  fine 
and  costs  had  been  worked  out.  As  to 
the  confinement  of  the  three  classes  subject 
by  the  Code  article  to  detention  in  the 
work-house,  the  net  of  1875  Is  silent.  It 
did  not,  therefore,  cover  or  embrace  all  of 
the  provisions  of  the  old  law,  and,  nnder 
the  well-settled  rules  of  construction  con- 
cerning repeals  by  Implication,  the  provis- 
ions of  the  old  act  not  covererl  by  the  pro- 
visions of  the  later  act  are  unaffected  and 
still  in  force.  Although  there  mny  be  two 
acts  upon  the  same  subject,  yet  the  rule  is 
to  give  effect  to  both.  If  possible.  When, 
however,  the  later  act  covers  all  of  the 
provisions  of  the  older  act,  and  emiiraces 
new  provisions  plainly  showing  that  it 
was  intended  to  substitute  the  new  s.vs- 
tem  or  regulations  for  the  older,  then  It 
will  operate  as  a  repeal  of  the  former. 
This  Is  the  full  extent  of  the  doctrine  as 
stated  by  Judge  Field  In  the  case  of  U,  S. 
V.  Tynen,  11  Wall.  88.  The  rule  as  stated 
by  Mr  Sutherland  is:  "When  a  new  law 
covers  the  whole  subject-matter  of  an  old 
one,  adds  new  offenses,  and  prescribes 
different  penalties  for  those  enumerateil  in 
the  old  law,  then  such  former  law  is  re- 
pealed by  Implication,'"  To  this  he  adds 
that  "the  effect  would  probably  be  that 
of  revision  and  repeal,  though  no  new 
offenses  were  added ;  it  is  enough  that  the 
new  statute  embraces  all  the  provisions 
of  previous  statutes  on  the  same  snbject 
which  are  intended  to  have  force."  Sutb. 
St.  Const.  §  143. 

The  later  act  does  not  cover  all  of  the 
provisions  of  the  older  law,  and  the  very 
important  provisions  of  the  old   act  con- 
cerning the  persons  liable  to  conflnem^t 
Digitized  by  VjOOQ  IC 


76 


SOUTHWBSTEBN  BBPOBTBB,  Vol.  18. 


(Taoii. 


therpln  are  atlll  In  force  and  unaffected  by 
the  new  legislatiun.  As  an  iUnstration  bt 
the  cuDDervatiem  of  tbiH  court  IndeclarinK 
repeals  by  Implication,  the  case  of  (;ate  ▼. 
HtRte  iH  In  point.  It  also  U  an  Important 
liiatance  ot  the  survivalof  n  part  of  an  old 
act  notwlthetandlnK  subsequent  le{;lBla- 
tlon  upon  the  same  subject  largely  affect- 
Inff  and  chaiiglngr  parts  of  the  old  law. 
Tbei-e  a  Rtatate  fixed  a  tax  on  the  exercise 
of  a  certain  privllefTe,  and  a  penalty  for 
exerclHing  it  w<tbunt  a  liceaiie.  A  subse- 
quent act  cbansed  tbn  tax  and  provided  a 
summary  remedy  fur  Its  collection,  but 
wan  silent  as  to  tbe  penalty.  It  was  held 
that  both  acts  should  stand  together,  In 
so  far  as  the  penalty  was  concerned,  inas- 
mnch  as  there  was  no  necessary  repag- 
oancy  between  the  acts  with  reference  to 
this  feature.    S  Sneed,  120. 

An  effort  has  been  made  to  narrow  tbe 
■cope  of  the  Code  article  by  arguments 
addr(>RHe(l  to  tbe  constitutionality  of  the 
provisions  concerning  confinement  at  hard 
labor  of  persons  held  onlyforsafe-keepilig. 
Tbis  provision  is  certainly  subject  to 
grave  objections,  and.  when  a  case  arises 
where  one  detained  only  tor  safe-keeping 
bas  been  compelled  against  his  will  to  do 
hard  labor,  the  matter  will  have  that  de- 
gree of  cunnideration  which  the  gravity  ot 
the  cunatltutiunal  question  Involved  de- 
mands. It  is  enough  to  say  that  no  such 
qnestlun  is  now  before  as.  Neither  can 
we  aHsume  that  tbe  legislature  of  1876 
deemed  it  unnecessary  to  expressly  repeal 
the  provisions  involving  this  question  be- 
cauHe  uf  Its  supposed  unconstitationullty. 
If  those  provisions  were  ever  valid,  they 
were  unaffected  by  tbe  act  of  1H75.  So  the 
provisions  concerning  persons  held  tor 
punishment,  if  ever  valid,  were  not  re- 
pealed by  that  art.  That  this  section 
was  not  repealed  by  the  later  act  was  ex- 
pressly held  by  a  unanimous  court  in  the 
case  of  Katon  v.  (State,  reported  In  16  Lea, 
2U0.  Tbe  qiiesUouwas  directly  passed  up- 
on, and  a  work-bouse  sentence  approved 
and  affirmed.  The  decision,  we  think, 
was  sound,  and  the  case  ought  to  be  fol- 
lowed. 

Tbe  objection  that  this  provision  is  ob- 
noxious to  tbe  constitution  remnlns  to  be 
considered.  Tbe  provision  supposed  to 
prevent  such  legislation  ia  tbe  eighth  sec- 
tion of  the  bill  of  rights,  providing  that 
no  one  shall  be  "  deprived  nf  his  life,  liber- 
ty, or  property  but  by  the  Judgment  of  his 
peers  or  the  law  of  the  land. "  Where  the 
conviction  is  for  a  misdemeanor,  and  the 
punishment  is  not  prescribed  by  statute, 
the  trial  Judge  may  punish  by  a  fine  not 
exeeediDg  $50,  and  imprisonment  not  ex- 
ceeding one  year,  either  or  both,  in  his  dis- 
cretion. This  is  well  settled,  and  does  not 
violatean.vconatlttjtional privilege.  Atch- 
ison V.  State,  13  Lea,  275:  Wiekhara  v. 
State,  7  Cold.  526.  Thus  a  wide  discretion 
Is  reposed  in  the  magistrate,  and  he  is  en- 
abled to  graduate  punishment  with  some 
regard  to  the  circumstances  of  the  partic- 
ular case.  That  this  discretion  as  to  the 
nature  and  duration  of  punishment  may 
be  committed  to  a  Judge  without  viola- 
tion of  the  constitutional  proviso  above 
quoted  is  due  to  the  fact  that  at  the  com- 
mon law  tbe  kind  and  extent  of  punish- 


ment.  In  tbe  absence  ot  a  statute  prescrib. 
Ing  tbe  pnnishnient,  was  left  to  the  trial 
Judge.  So  tbeanclent  statutes preHcribing 
punishments  very  freqnentiy  fixed  a  limit, 
and  permitted  the  Judg^e.  within  such  lim- 
it, to  determine  the  punishment.  In  either 
case  thei-e  is  no  violation  of  the  rigbt  ot 
trial  by  jury.  The  guilt  of  the  defendant 
has  been  determined  by  a  jury,  and  the 
law  attachra  to  the  verdict  tbe  punish- 
ment prescribed  by  the  Judge  if  witbln  tbe 
limits  preacribed  by  law.  Statutes  pre- 
scribing imprisoDment  for  felony  not  to 
exceed  a  certain  number  of  years,  and 
with  or  witboQt  hard  labor,  in  tbe  discre- 
tion of  tbe  court,  are  by  no  means  unus- 
ual, and  we  have  been  unable  to  find  any 
authority  questioning  the  validity  of  snch 
statutes.  It  is  not  easy  to  underatand 
why  a  Judge  may,  in  bis  discretion,  inflict 
imprisonment  not  exceeding  one  year. and 
yet  may  not  be  empowered  to  add  labor 
as  a  part  of  the  sentence.  Hard  labor  is 
not  an  unusual  or  a  cruel  punishment. 
Pervear  v.  Com.,  6  Wall.  475.  Statutes  re- 
quiring  a  sentence  ot  bard  labor,  or  au- 
thorizing the  requirement  of  labor  as  a 
means  of  discipline  by  the  officers  of  iusti- 
tutinns  where  persons  are  confined  for 
punishment,  have  never  been  questioned. 
Tied.  LIm.  §35.  That  It  may  be  imposed 
by  a  Jury  is  not  now  challenged.  But  if, 
upon  a  verdict  ot  guilty,  the  law  attaches 
bard  labor  as  a  consequence  of  such  im- 
prisonment as  tbe  court  may  lawfully  im- 
pose, then  hard  labor  becomes  a  part  ot 
tbe  verdict,  and  is  an  incident.  That  it 
may  or  may  not  be  imposed  by  the  court, 
in  his  discretion,  cannot  be  any  more  ob- 
jectionable than  that  he  may  or  may  not 
Impose  imprisonment.  Under  nn  act  of 
eougress,  a  person  coavicted  ot  a  federal 
offense  may  be  imprisoned  in  any  state 
penitentiary  selected  by  tbe  court.  By 
another  act.  tbe  convict  so  imprisoned  in 
a  state  Institution  was  subjected  to  the 
state  authority,  and  to  all  tbe  rules  and 
regulations  governing  atateconvlcts.  Un- 
der an  act  ot  congress,  one  Kamtondick 
was  convicted  of  an  offense  punishable  by 
confinement  in  a  penitentiary.  He  was 
ordered  to  be  Incarcerated  in  the  peniten- 
tiary of  West  Virginia,  where  hard  labor 
was  required  ot  all  inmates  as  a  rule  of  the 
institution.  Upon  a  writnf  bubeaa  cor- 
pus the  supreme  court  of  the  United  States 
held  that  the  trial  court  might.  In  Its  dis- 
cretion, have  the  sentence  executed  in  a 
prison  where  such  labor  was  required,  al- 
though hard  labor  was  no  part  ot  the 
judgment  required  by  law  under  tbe  act 
upon  which  he  had  been  convicted.  With 
reference  to  this  discretion  resulting  from 
the  acts  of  congress  allowing  a  court  '•'o 
execute  its  sentence  in  any  of  many  pris- 
on-houses, tbe  chief  justice  snid:  "Thus  a 
wide  range  uf  punishment  Is  given,  and 
the  courts  are  left  at  liberty  to  graduate 
their  sentences  so  as  to  meet  the  ever- 
varying  circumstances  of  the  cases  which 
come  before  them."  Ex  parte  Karsten- 
dick,  »3  U.  S.  899.  This  doctrine  was  again 
approved  In  Re  Mills,  135  U.  S.  266,  10  Sup. 
Ct.  Rep.  762.  The  federal  constitution  con- 
tains the  same  provisions  with  respect  to 
the  protection  of  life,  liberty,  and  proper- 
ty, and  in  regard  to  rigbt^tf  trial  by  Jury 
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as  are  contained  In  otir  own  conatttntlun. 
The  inipueltion  ol  labor,  aa  a  means  at 
diisclpline  and  a  measnre  of  healtb,  Is  nei- 
ther rrnel  nor  nnustial.  It  opera  tOB,  when 
rightly  nKa\&te6,  as  a  mittgation,  rather 
than  an  axKravatlon,  of  the  pnnlsbment 
Involved  In  imprlBonment.  It  is  not  in  it- 
self dlsgracefnl  ur  deKrading.  bnt  benefi- 
cial and  honiane.  The  misdemeanant 
may  be  dlsgrraced  and  degraded  by  bis 
punishment,  bnt  be  cannot  ascribe  his  deg- 
radation to  his  labor.  To  a  certain  de- 
gre«  it  compels  crime  to  support  itself, 
and  In  many  ways  the  power  to  require 
convicts  to  labor  is  a  valaable  addition  to 
the  forces  of  law  and  order.  The  fact 
that  it  may  be  Imposed,  in  the  discretion 
of  th«  court,  operates  to  widen  the  power 
of  graduating  sentences  to  meet  the  merits 
of  particular  cases.  If  a  wider  discretion 
were  reposed  in  criminal  lodges,  in  regard 
to  the  kind  and  duration  of  punishment, 
it  might  not  be  the  worse  for  sticlety.  The 
writ  of  error  ana  supemedcHa  must  be  dis- 
missed, and  a  procedendo  Issued  requiring 
execution  ot  the  sentence  Imposed. 

Snodorabs,  J.,  (dlsaeotlng.)  Durham 
was  Indicted  in  the  circuit  court  of  8um- 
oer  county  at  the  June  term,  1886,  for  the 
murder  of  Joseph  Brown.  He  was  tried 
at  the  October  term,  1887,  and  found  guilty 
ot  assault  and  battery.  Ttaereopon  ii 
was  adjudged  by  the  court  that  he  be  con- 
fined in  the  county  worlc-bouae  at  bard 
labor  for  three  months,  and  paj  a  fine  of 
$60,  taxes  and  costs.  He  at  once  gave 
sureties  for  the  floe  and  costs,  includ- 
ing taxes,  and  Judgment  was  accordingly 
rendered  against  them  therefor,  and  exe- 
cution awarded.  The  defendant  filed  the 
record  for  error,  accompanied  by  petition 
alleging  that  th»  chairman  of  the  county 
'COurt  had  hired  him  out,  and  given  the 
aheritf  an  order  to  turn  him  over  to  the 
person  hiring  bim ;  bnt  the  sheriff  refuses 
tu  do  so,  and  keeps  him  confined  in  jail. 
He  avers  that  the  Judgment  is  in  excess  of 
the  authority  of  the  circuit  judge,  and  is 
void;  tbata work-house sentencecan  only 
be  imposed  for  failure  to  pay  or  secure 
fine  and  costs;  and  that,  having  secured 
these  to  the  satisfaction  ot  the  court,  be 
cannot  bo  sentenced  to  the  work-house, 
and  his  conflneiuent  in  Jail  under  such  sen- 
tence Is  unlawful.  Writ  of  error  and  saper- 
aedeas  issued,  and  the  case  was  heard  on 
its  merits  at  a  former  term,  and  during  the 
absence  of  the  chief  Justice,  whose  place 
was  then  filled  by  Thohab  H.Malonb, — 
an  explanation  necessary  to  account  for 
the  participation  of  Judge  Mat.onb,  and 
non-particlpatlon  ot  Judge  Tur.nky,  in 
this  opinion.  On  the  hearing  the  court  di- 
vided in  opinion.  Judge  Malome  and  the 
writer  deeming  the  judgment  without  au- 
thority of  law  and  void,  and  the  majority 
holding  It  valid.  Its  importance  required 
a  written  opinion,  and  the  case  was  car- 
ried over  for  that  purpose. 

For  the  state  it  is  insisted,  and  the  ma- 
jority so'  holds,  that  the  judgment  Is  au- 
thorised under  the  Code  of  1868  providing 
for  a  bouse  of  correction.  The  sections  or 
the  Code  treated  as  in  force  are  brought 
forward  in  the  editions  of  TbompHnn  & 
Sti«i!r  and  MlUlkM  &  yertreea.    la  the 


latter  they  are  included  as  aeetioDe  8266  to 
OiMS,  inclnslve,  asd  make  up  the  whole  of 
article  4  of  the  Code.  To  fully  understand 
them,  and  the  views  herein  presented  re- 
specting them.  It  is  necessary  to  quote  in 
full.  They  are  as  follows:  "Art.  4.  House 
of  Correction.  0269.  The  county  court  of 
anycouuty.and  theautborities  of  any  cor- 
porate town,  may  provide  such  lands, 
buildings,  and  articles  uf  any  kind  as  may 
be  necessary  for  a  work-house  or  house  ot 
correction  for  such  county  or  town;  and 
may  appoint  suitable  persons  for  the  mao- 
agement  thereof,  and  make  all  necessary 
by-laws  and  retrulations  for  the  govern- 
ment of  the  Inmates,  and  caase  the  same 
to  he  enforced.  6267.  In  no  casn  shall  the 
punishment  inflicted  in  said  work-bonse 
exceed  hard  labor.  6268.  Any  person  who 
may  be  required  to  find  sureties  for  bis 
good  behavior,  under  the  provisions  of 
the  chapter' on  vagrancy,  may,  for  want 
of  srch  sureties,  be  sent  by  the  magistrate 
before  whom  he  is  brought  to  the  work- 
house of  the  town  or  county  in  which  the 
offense  is  committed.  6269.  In  all  cases 
where  a  person  is  by  law  liable  to  be  Im- 
prisoned in  the  county  jail  tor  safe-keep- 
ing or  punishment,  confinement  in  the 
work-bouse,  if  one  be  provided,  may,  in 
tlie  discretion  of  the  court  or  justice,  be 
substituted.  6260.  If  he  be  confined  for 
safe-keeping,  his  earnings,  after  paying  for 
bis  board,  shall  be  paid  over  to  bim  on 
bis  discharge.  6261.  If  be  be  conflne<i  for 
failure  to  pay  a  fine  and  costs,  he  shall  be 
detained  until  he  shall  pay  the  fine  and 
costs  by  the  proceeds  of  his  labor,  and 
aball  not  be  allowed  to  discharge  himself 
by  the  act  of  Insolvency.  6262.  If  he  be 
eommitte«1  for  punishment  also,  the  pro- 
ceeds of  his  labor,  during  the  term  of  bis 
punishment,  shall  go  to  the  county  it 
be  have  no  wife  or  children;  but  If  behave, 
one-half  thereof  shall  be  paid  to  them. 
6268.  After  the  term  for  which  he  is  Impria- 
oned  has  expired,  he  shall  be  detained  un- 
til the  fine  and  costs  are  paid,  as  above 
provided. " 

If  this  Isa  valid  law,  and  la  notenpersed- 
ed  or  repealed  by  any  other,  it  justifies  the 
action  of  the  circuit  judge.  The  majority 
holds  it  Is.  for  reasons  assigned  in  their 
opinion,  which  are  to  be  considered  incon- 
nection  with  other  views  on  the  same  sub- 
ject to  be  hereinafter  stated.  I  am  of  opin- 
ion it  never  was  a  valid  law,  for  reasons 
ut>8olutely  conclusive  to  my  mind,  and 
which  I  think  are  suggested  by  the  sound- 
est constitutional  principles:  First.itwUl 
be  observed  that  the  "house  of  rorree- 
tion,"  with  hard  labor,  was  provided  tor 
all  persons  liable  to  imprisonment  for  safe- 
keeping or  punishment,  or  because  unable 
to  give  securityfor  vagrancy ;  that  it  was 
provided  as  well  for  persons  committed 
by  the  magistrate  as  for  those  convicted 
and  committed  for  punishment  by  any 
court  or  for  any  offense.  By  the  terms  o* 
this  act.  it  inclndeoall  persons  imprisoned, 
whether  for  safe-keeping,  contempt,  va- 
grancy, punishment  for  crime,  or  any  deten- 
tion authorised  by  lawforwhichoneis  lia- 
ble to  be  imprisoned.  Now.  it  cannot  be  In- 
sisted by  any  one  (and  the  reservation  of 
that  question  by  the  majority  was  unnec- 
essary,  because  the  court  could  not  be  as- 
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Slimed  to  bo  believe)  that  tbe  statute  is 
valid  so  tar  as  it  iiopoBea  bard  labor  on 
parsons  merely  held  in  custody,  and  not 
convicted  or  adjudged  by  anybody  to  be 
guilty  of  any  olTense.  That  the  man  who  Is 
committed  by  a  magistrate,  and  bound 
over  to  auHwer  for  a  crime,  or  arrested 
on  a  cHpJHB,  and  committed  to  Jail  to 
await  the  meeting  of  court  for  trial,  or 
committed  because  unable  to  give  security 
as  ball  of  vagrant,  witness,  or  otherwise, 
can  be  put  to  bard  labor  be<:ause  this  act 
says  so.  I  do  not  understand  anybody  to 
assert,  and  feel  sure  the  majority  would 
regret  to  be  understood  as  asserting;  but, 
if  it  were  asserted  by  anybody,  it  would 
find  no  one  to  believe  it,  and  so  need  not 
be  argued.  It  is,  then,  a  statute  of  no 
force  whatever.except  as  to  commitments 
tor  punishment,  embraced  in  about  three 
lines  only  of  tbe  entire  act.  This  elimina- 
tion of  all  the  act  save  these  lines  is  ac- 
complished by  striking  out  from  It  the  pro- 
▼Isions  for  working  any  Imprisoned  per- 
sons except  those  committed  for  punish- 
ment. As  to  those  confined  for  failure  to 
pay  fine  and  costs,  this  act  is  unquestion- 
ably superseded  by  the  act  of  1876,  which 
in  express  terms  makes  provision  for  tbe 
working  of  such  prisoners  In  the  work- 
house therein  created  and  provided  for. 
It,  then,  we  eliminate  from  the  house  of 
correction  statute  all  commitments  by  a 
magistrate  or  by  the  courts  merely  for 
safe-keeping  or  legal  detention,  and  it  is 
superseded  as  to  those  committed  fur  fail- 
ore  to  pay  fine  and  costs,  the  statnte  is 
alone  held  valid  and  In  force  tor  one  of  the 
many  purposes  for  which  it  was  passed. 
Hiet  us  now  look  to  the  question  in  this 
view,  and  see  what  provision,  it  any,  is 
made  tor  working  persons  committed  tor 
punishment.  Section  6262  provides  that, 
"if  a  person  be  committed  for  punishment, 
the  proceeds  of  his  labor,  during  the  term 
<yl  his  Imprisonment,  shall  go  to  tbe 
county  It  he  have  no  wife  or  children ;  but 
if  he  have,  one-half  thereof  shall  be  paid 
to  them ;"  and  section  6263  declares  that, 
"after  the  term  for  which  he  is  Imprisoned 
has  expired,  be  shall  be  detained  until  the 
fine  and  costs  are  paid,  as  above  provid- 
ed.** No  provision  was  made  for  whom 
or  how  he  should  work,  or  at  what  rate 
he  should  be  compensated,  and  therefore 
tbe  act  was  Invalid,  becauM  such  omis- 
sion made  it  an  impracticable  system, 
which  could  not  be  carried  into  operation. 
In  the  work-bouse  act  of  187.5,  as  we  shall 
presently  see,  this  obvious  detect,  which 
made  tbe  law  impossible  of  enforcement, 
was  remedied  ho  far  as  tbe  latter  act  un- 
dertook to  provide  for  working  out  line 
and  costs;  for  it  determines  how  the  con- 
victed delendant  shall  work,  and  what 
amount  bo  shall  be  paid  or  allowed  for 
his  work  as  a  credit  on  fine  and  costs. 
Tbe  former  act,  even  as  to  one  committed 
for  punishment,  we  repeat,  made  no  pro- 
vision as  to  the  person  who  should  work 
the  prisoner,  at  what  work,  or  at  what 
wages.  There  is  no  provision  fur  hiring 
him  out,  and  neither  state  nor  county  is 
required  to  pay  him,  and  yet,  In  general 
terms,  it  is  provided  that  be  shall  work, 
and  tor  a  compensation;  because  the  act 
says  that,  if  tie  bave  a  wile  or  children, 


one-halt  the  compensation  tor  bis  labor 
shall  go  to  them ;  if  he  have  none,  it  shall 
all  goto  the  county.  Go  from  whom? 
It  was  also  provided  that.  If  the  prisoner 
be  confined  for  safe-keeping,  bia  earnings, 
after  paying  his  board,  shall  be  paid  over 
to  him ;  so  that  It  is  clear  the  legislature 
had  a  general  vague  purpose  that  every 
prisoner  was  to  work  for  and  be  paid  by 
gome  one,  but  it  neglected  to  provide  for 
whom  or  at  what  compensation.  Nor 
was  this  plain  defect  in  tbe  law,  in  conse- 
quence of  whicb  It  was  wholly  Inefflcient 
and  inoperative,  cured  by  the  geueral  pro- 
vision of  section  62.56  that  the  county 
court  might  provide  lands,  buildinirs,  and 
articles  for  a  work-house  or  bouse  of  cor- 
rection, and  appoint  suitable  persons  for 
the  management  thereof,  and  make  all 
necessary  by-laws  and  regulations  for  the 
government  for  the  inmates,  and  cause 
the  same  to  be  enforced,  because  making 
by-laws  "for  the  government  of  the  in- 
mates" has  nothing  to 'do  with  fixing 
their  compensation,  and  no  authority 
whatever  is  given  to  hire  them  to  any- 
body who  will  pay  tor  their  labor. 

Now,  treating  tbe  act  as  intending  that 
the  prisoners  should  be  worked  for  the 
counties,— because  tbe  bouse  and  land 
and  articles  to  be  furnished  in  and  on  whicb 
they  were  to  work  were  to  be  turnisbed 
by  the  counties,  and  the  act  ban  no  pro- 
vision, and  authorizes  none  to  be  made, 
whereby  they  could  be  hired  out  or 
worked  elsewhere  than  in  the  propert.v  so 
furnished,— the  court  would  not  by  con- 
struction extend  the  power  given  in  such 
a  clause  "to  make  by-Iawa  and  regula- 
tions** to  include  the  right  to  fix  wages 
and  hire  out  convicts  atthe  unlimited  dis- 
cretion of  every  connty  court,  where  one 
could  fix  one  rate  and  another  a  different 
one.  and  the  compensation  of  prisoners 
depend,  and  the  duration  of  their  confine- 
ment depend,  on  such  uncertain,  variable, 
and  arbitrary  discretion.  Human  rights 
and  liberty  hnve  not  again  become  cheap 
enough  for  that  Id  this  country.  Suppose 
such  a  construction  was  given  tbe  act. 
what  would  have  been  the  result,  while 
the  provision  was  In  force  that  a  prisoner 
should  be  detained  until  fine  and  costs 
were  paid,  as  provided  in  §  Q263?  In  one 
county  10  cents  a  day  might  have  been 
fixed  as  compensation;  in  another  25; 
and  50,  75,  or  100  cents  In  others.  Tbe  de- 
tention would  depend  upon  the  different 
discretions  of  dilTerent  county  courts,  and 
be  longer  or  shorter  for  the  same  fine 
and  costs,  as  determined  by  the  connty  in 
which  the  commitment  was  made.  Such 
a  result  is  tbe  only  one  that  follows  a  con 
strnction  giving  county  courts  power  to 
fix  compensation.  It  is  inconsistent  with 
reason  and  Justice;  and  It  has  been  ex- 
pressly held  to  be  inconsistent  with  tbe 
constitutional  rights  of  an  imprisoned 
defendant  by  our  predecessors  in  a  case 
arising  under  the  work-house  act  of  1K76. 
That  act.  in  terms,  provided  tbnt  persons 
confined  in  the  work-house  for  failure  to 
pay  One  and  costs  should  not  be  dls- 
rbarged  until  the  cost  of  all  necessary 
clothing  provided  tor  them  had  been  fully 
paid ;  and  this  court,  speaking  through 
Judge  McFablano,  held  that  this  provls- 
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Ion  was  void,  because  it  required  iiupris- 
ounieDt  and  labor  continued  to  pay  an 
Indefinite  and  uncertain  amount,  left  to 
the  discretion  of  the  authorities  furnish- 
iuK  the  clotbing,  and  was  subject  to  great 
abuse,  and  to  the  objection  that  the  im- 
priBunment  might  be  indefinitely  pro- 
longed, and  was  nut  the  "law  of  the 
land,''  in  the  sense  of  the  constitution. 
Knox  V.  Ktate,  9  Baxt.  202. 

This  case  strongly  presents  the  view  we 
are  stating,  and  eHtabllshea  the  principle 
for  which  we  contend.  It  seems  to  me, 
however,  not  to  need  support  of  author- 
ity, but  to  be  obviously  apparent,  that  a 
law  providing  for  such  unascertained  com- 
pensation or  to  pay  for  unvalued  supplies 
is  void ;  and  yet  the  majority,  if  I  gather 
its  position  clearly,  from  the  rather  cau- 
tions manner  in  which  the  point  is  dealt 
with,  treats  the  law  under  consideration 
here  as  valid,  because,  while  fixing  no 
rate  of  compensation,  it  is  by  construc- 
tion left  to  the  coonty  authorities  into 
whose  hands  the  prisoner  falls  when  sent 
to  the  county  work-house.  It,  however, 
advanceH  another  view  to  sustain  the 
law;  and  that  is  that,  it  the  defect  sug- 
gested was  a  vital  objection  to  it,  the  act 
of  1875  now  amends  it  and  fixes  the  rate 
of  compensation.  But  this  assumes  the 
whole  question,  and,  without  Intending 
to  do  so,  admits  that  the  former  law  is 
void.  It  either  assumes  that  the  law 
could  have  been  in  existence  as  a  valid 
law  from  the  date  of  its  passage  to  1876, 
the  date  of  amendment,  although  incapa- 
ble of  execution  for  want  of  the  provlstun 
indicated,  which  cannot  be  true;  or  it  ad< 
mltB  that  the  law  needed  the  amendment 
to  be  valid,  and  therefore  has  been  always 
void.  In  either  event,  the  admission  of  the 
necessity  of  the  provision  destroys  the 
proposition  that  the  law  was  valid. 
Then,  if  it  was  not  valid  in  itself,  there 
was  nothing  to  amend,  and  the  act  of  1873 
did  not  amend  It.  It  will  have  been  no- 
ticed, too,  that  the  majority  does  not  as- 
snme  that  the  act  of  1875  intends  or  ex- 
pressly makes  this  amendment.  It  Is  only 
assnmed  that  there  Is  a  rate  proper  to  he 
fixed  now  as  compensation  lorp^-rsons  Im- 
prisoned under  the  loimer  act  for  punish- 
ment, because  the  latter  fixes  a  rate  to  be 
paid  to  one  who  is  imprisoned  to  work 
ont  fine  and  costs.  It  Is  not  held  toamend 
the  other  in  terms,  and  confessedly  does 
not  refer  to  the  special  oralsblon  of  the 
former,  bat  the  amendment  is  assnmed 
upon  RD  analogy.  Hence  we  have  a  for- 
mer law  not  only  amended,  bnt  a  void  law 
vitalised  by  a  subsequent  one,  which  is 
applied  on  an  analogous  principle.  We 
shall  hare  more  to  say  of  this  provision 
hereinafter,  bat  we  respectfully  Insist  that 
the  last  law  can  have  no  such  effect.  In 
this  connection  we  submit  an  inquiry: 
Suppose  the  wives  or  children  of  persons 
committed  for  punishment  before  1875  had 
sued  for  the  onn-balf  due  them,  could  they 
have  recovered,  and  what?  Suppose 
they  sne  now  tor  one-half  the  proceeds  of 
labor  of  such  persons  since  1875.  will  they 
he  entitled  to  recover  1^%  cents  per  day 
of  those  who  received  the  husband's  and 
father's  labor?  or,  when  such  question 
artaes,  wUI  tbe  dlspoBltion  now  made  ot 


it  bo  declared  non-material,  and  the  posi- 
tion be  abandoned,  and  the  law  be  held 
not  to  provide  for  such  compensation? 
In  this  connection,  we  also  call  attention 
to  the  fact  that  there  lias  never  been  any 
compliance  with  It  or  effort  to  enforce  it 
in  this  or  any  other  particular.  It  was 
not  only  wrong  in  all  its  policy,  bnt  was 
so  vague  and  Indefinite  and  Incapable  of 
enforcement  that  it  was  from  Its  Incep- 
tion a  dead  letter,  and  has  become  obso- 
lete. No  effort  has  been  made,  so  far  as 
the  records  of  thin  court  disclose,  or  tbe 
observation  of  the  writer  goes,  until  the 
presfiit,  with  one  exception,  to  apply  it. 
It  is  referred  to  and  recognif ed  as  valid  by 
our  predecessors  in  The  case  of  Eaton  v. 
8tate,  15  Lea,  200.  But  no  question  was 
made  upon  Its  validity  in  that  case,  and 
it  was  merely  treated  as  valid,  because 
not  qaestlone<I.  This,  of  course,  happens 
in  respect  to  many  statutes,  a  notable  In- 
stance being  that  In  which  it  was  pro- 
vided, when  this  court  was  composed  of 
six  members,  and  equally  divided  in  opin- 
ion as  to  affirmance  or  reversal,  the  judg- 
ment of  the  court  below  should  be  af- 
firmed. After  this  law  had  been  acted  up- 
on, and  several  judgments  affirmed  under 
it,  and  its  validity,  of  course,  thus  as- 
sumed, the  question  was  made  that  it  was 
unconstitutional,  and  the  court  so  held. 
Many  cases  have  occurred  illnstratiug  this 
position,  but  this  one  Is  selected,  because 
it  was  one  vitally  affecting  the  practice  of 
this  court,  and.  If  in  such  case  it  would 
overlook  such  a  question,  it  is  clear  that 
a  case  overlooking  a  more  remote  consti- 
tutional question  cannot  be  relied  on  as 
authority  affirmatively  adjudging  the  con- 
STltutionallty  ot  a  law  never  brought  di- 
rectly In  question.  I  feel  sure  that,  had 
the  questiiin  been  made,  the  learned  au- 
thor of  that  opinion  would  not  have  held 
tbe  law  valid. 

Let  us  now  Inquire  whether  this  law  be 
valid  under  the  constltntlon.  If  it  were 
neither  vague  nor  doubtful,  and  treating 
it  as  speclflcaiiy  providing  for  the  working 
at  bard  labor  of  only  persons  committed 
fur  pnnishment.  It  is  clear  that  the  legis- 
lature can  make  assault  and  battery  a 
crime,  and  it  is  not  denied  that  the  i^s- 
lature  could  have  made  It  punishable  by 
imprisonment  at  hard  labor.  But  it  Is 
not  pretended  that  it  has  done  so.  As- 
sault and  battery  is,  and  was  before  tbe 
statute  now  being  considered  was  passed, 
a  misdemeanor  at  common  law;  anil,  as 
such,  may  have  been  punished  by  fine,  or 
fine  and  imprisonment.  One  or  both  of 
these  punishments  may  have  been  always 
In  this  state  Imposed  by  the  clrcait  Judge 
opou  an  offender  found  guilty  by  a  jury. 
Wirkham  v.  State,  7  Cold.^525.  This  case 
states  thelaw  as  it  always  existed  in  Ten- 
nessee. The  qneistion  wn  are  cooHlderIng 
is  a  wholly  different  one.  It  Is  whether 
this  common-law  offense,  punishable  by 
this  common-law  pnnishment,  can  be, 
without  express  statute  so  providing, 
and  upon  the  verdict  of  a  jury  so  direct- 
ing, converted  by  a  circuit  Judge,  in  a 
sentence,  into  a  crime  punishable  by  hard 
labor,  and  whether  such  sentence  can  be 
authorised  under  itn  act  providing  that 
he  may,  In  bis  discretion,  so  direct  the 
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pnnlshment  of  all  peraoua  convicted  of  any 
otfeoBe  pnnlHhable  by  ImprUoninent  in 
the  county  ]ali.  I  deny  tbat  any  sucb 
power  to  add  bard  labor  to  the  imprison- 
ment  exiRts,  and  say  tbat  It  cannot  be  ex- 
erclfted,  nnlpaa  the  puniBhinent  la  ezpreiiHly 
Hxed  by  statnte.  Tb(>re  ie  notbln^;  in  the 
cases  cited  by  the  majority  from  R  Wall. 
475,  98  D.  8.  8U9,  and  135  0.  S.  266.  10  Sup. 
Ct.  Rep.  762,  in  antaeoniaai  to  tbia  po- 
sition. On  the  contrary,  they  are  In  har- 
mony with  it.  They  wereincouatractionof 
state  statutes  expressly  antborizinK  It,  (a 
power  conceded  herein,)  and  o(  (ederal 
statutes  expressly  held  to  extend  to  It  in 
equivalent  terms.  They  do  not  decide,  as 
assumed,  any  aoestion  as  to  the  punish- 
ment being  or  not  being  cruel  and  up- 
usual,  when  inflicted  by  a  Jndg«  exercising 
the  common-law  discretion.  Any  im- 
prisonment and  any  punishment  author- 
ised to  be  imposed  by  a  indge  alone,  when 
our  constltntloD  was  adopted,  is  still  au- 
thorised by  that  instrument.  No  other  la 
permitted,  because  the  constitutiou  de- 
clares that  "cruel  and  nnuaual  punish- 
ments shall  not  be  Inflicted. "  Article  1.  { 
16.  At  the  time  of  the  adoption  of  this 
cnnatltntlon,  and  of  the  others  preceding. 
It  was  lawful  for  a  circuit  Judge  to  im- 
pose imprisonment  on  a  defendant  con- 
victed of  assault  and  battery  or  otlier 
misdemeanor.  Atchison  v.  State,  13  Lea, 
276.  It  was  not  lawful  when  this  provis- 
ion was  first  adopted  for  him  to  impose 
bard  labor  as  an  additional  punishment. 
The  eighth  section  of  the  same  article 
added  "that  no  man  shall  be  taken  or  im- 
prisoned, or  disseised  ol  bis  freehold  libera 
ties  or  privileges,  or  outlawed  or  exiled, 
or  In  any  mannArdestroyed  or  deprived  of 
bis  life,  liberty,  or  property,  but  by  the 
Judgment  ol  bis  peers  or  the  law  of  the 
land."  The  effect  of  these  sections  is  to 
leave  in  the  hands  of  the  circuit  Judge  the 
same  power  he  then  bad  to  imprison,  and 
no  more  than  he  originally  had  before 
their  Drat  adoption.  He  could  not  impose 
hard  labor  when  tliey  were  adopted.  He 
cannot  do  it  now,  because  it  is  a  cruel  and 
unusual  punishment  by  him.  In  this  con- 
nection it  in  proper  to  note  the  assump- 
tion of  the  majority  that  the  labor  im- 
posed by  sentence  is  not  cruel,  unusual, 
or  degrrading;  that  it  Is  only  imprison- 
ment which  degrades,  while  the  labor  ex- 
alts and  beneUts.  It  is  true  that  labor 
p^T  ae  is  not  only  not  degrading,  but 
highly  honorable.  The  unconstrained 
labor  of  a  free  man  is  the  higheNt  exertion 
of  right  and  duty,  but  the  enforced  labor 
of  servitude  is,  for  the  same  reason  and 
by  common  consent,  the  m'ost  degrading 
act  which  can  be  compelled  by  law;  Just 
as  purity,  which  when  unsullied  is  the  loft- 
iest virtue,  evidences  the  lowest  debase- 
ment when  sullied.  Once  the  Imposition 
of  labor  to  Imprisonment  was  the  distin- 
guishing feature  between  the  punishment 
of  offemtps  and  Infamous  crimes.  By  com- 
mon consent  of  mankind,  imprisonment  Is 
not  always  degrading,  but  labor  added 
is.  Again,  the  right  to  a  man's  labor  is 
bis  property,  and  it  cannot  be  taicen  from 
him  under  the  eighth  section  quoted,  un- 
less done  by  a  Jury.  The  legislature  could 
pass  a  law  authorising  the  Jury  to  Inflict 


bard  labor  aa  a  part  of  the  punishment 
for  this  offense,  or  probably  malie  it  dis- 
cretionary, but  no  act  of  the  legislature 
not  expressly  raabing  hard  labor  the  pun- 
ishment will  authorize  a  circuit  Judge  to 
do  BO  in  his  dlHcretion.  It  could  com- 
mand bim  to  do  it  aa  the  necessary  result 
ol  a  verdict,  for  then  it  would  follow  be- 
cause of  the  verdict  ol  a  Jury;  but  it  can- 
not commit  it  to  the  discretion  of  the 
judge,  oecause  be  alone  then  determines  It. 
In  doing  so  be  takes  from  the  defendant 
the  property  which  he  has  ia  his  labor, 
without  the  Judgment  of  his  peers  or  the 
law  ol  the  land,  (in  this  connuctlon  mean- 
ing the  same  thing, — a  flxed  result,  uni- 
versally applicable,)  in  addition  to  the  in- 
fliction of  a  cruel  and  unusual  poulsb- 
meat. 

8u  far  we  have  been,  in  this  connection, 
considering  this  statute  as  an  existing 
one.  We  have  shown,  we  think,  that  it 
was  originally  invalid,  because  confessed- 
ly attempting  to  inflict  a  degrading  pun- 
ishment on  unconvicted  and  uutrled  per- 
sons,—upon  the  innocent  and  guilty  alike, 
— and  as  being  incapable  of  enforcement 
because  uf  its  vagueness  and  inherent  de- 
lects. Following  this,  we  have  endeav- 
ored to  eatablisb  that  the  act  was  uncon- 
stitutional, because  It  authoriised  indefl- 
nite  imprisonment;  and  was  not  the  law 
of  the  laud,  because  it  authorized  the  dep- 
rivation ot  the  right  of  property  In  bis 
labor,  which  even  an  imprisoned  man  has. 
without  the  Judgment  of  bis  peers,  and 
because  It  authorised  the  infliction  of  a 
cruel  and  unusual  punishment.  Now,  we 
propose  to  show  tbat  tlie  act  is  no  longer 
an  existing  statute,  because  it  has  been 
repealed  b.v  the  work-house  act  of  1875. 
This  act  ia  chapter  83  ol  that  year,  pages 
117-121.  It  originated  a  complete  work- 
bouse  system.  In  contradistinction  to  the 
"house  ol  correction"  leKlslation  of  the 
Code,  and  provided,  by  specific  and  elabo- 
rate details,  for  the  establishment  ol 
work-bouses,  management  of  them,  work- 
ing of  prisoners,  and  the  allowance  ot 
compeuHation  to  them,  to  be  credited  on 
the  fine  and  costs  adjudged  against  them. 
It  provided  for  the  woriting  out  of  costs 
by  persous  convicted  of  misdemeanors. 
This  was  its  object,  as  stated  in  the  cap- 
tion. The  caption  does  not,  in  terms, 
include  fines.  It  reuds:  "An  at^t  to  re- 
quire perttons  convicted  ol  misdemeanors 
to  work  out  the  costs  of  the  convic- 
tion." The  first  section  negativee  the 
idea  tbat  the  confinement  of  a  defend- 
ant imprisoned  for  puniehmeirt  mere- 
ly should  be  in  The  work-house,  because 
it  declares  "  that  hereafter  every  per- 
son convicted  of  a  mlademeanor  who  fails 
to  pay  or  satisfactorily  secure  the  fine  and 
costR  adjudged  against  him  or  hershail  be 
sentenceil  to  be  confined,  and  shall  be  con- 
fined, in  the  county  work-house,  after  the 
term  of  Ills  or  her  imprisonment,  if  any. 
has  expired,  until  he  work  out  bis  fine  and 
costs,  including  all  Jailer's  fees  accruing 
before  and  after  conviction,  and  down  to 
final  discharge."  This  system,  it  must  be 
noticed,  does  not  embrace  labor  lor  un- 
convicted persons  or  the  poor  and  unem- 
ployed who  may  be  committed  to  Jail;  it 
does  not  embrace  those  committed  by  a 
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msKiittrate  or  a  ladge  wittaoat  a  trial,  or 
fur  8afe-ke<>pinK  or  mere  detention,— all  of 
wbicb  defuctH  in  theother  aystedl  are  elim- 
inated by  common  consent.  It  doea  In- 
clude workinK  out  of  tines  and  costs  pro- 
vided for  in  tbe  "liouHe  of  correction"  Stat- 
ote,  and  the  only  thing  of  force  in  that 
statute  which  It  does  not  comprehend  is 
the  wor'tinK  at  bard  labor  of  a  person 
euinraltted  to  Jail  for  puniHhment.  This  is 
not  omitted  by  mistake, because  It  spei-ial- 
ly  refers  to  such  class  of  prisoners,  and 
provides  for  their  conliuement  and  labor 
in  the  work-house  only  to  secure  fine  and 
costs  after  their  impriHODroent  in  Jail  has 
expired.  Is  it  conceivable  that  we  have 
two  aystems  still  In  lorce  in  Tennessee,— 
two  vtrork-bouRe  HyRtems, — one  the  house 
of  correction  systpm  of  the  Code,  applica- 
ble alone  to  the  Imprisonment  of  a  de- 
fendant for  punishment,  who  can  be  made 
to  labor  under  that  law,  and  the  other 
applicable  to  persons  wlio  have  failed  to 
pay  or  secure  costs  and  flues? 

It  is  not  pretended  that  the  act  of  1875 
authorises  iinprlsonraent  at  hard  labor 
for  punishment;  it  is  not  pretended  that 
it  JuBtiflea  it;  bat  it  is  said  that,  altbough 
it  ia  a  system  in  itself,  and  does  not  pur- 
port to  amend  the  house  of  coriectiou 
law,  bat  is  legislation  upon  tlie  sameaub- 
|ect,  and"  so  elaborate  ns  to  make  a  perfect 
system,  free  from  the  various  defects 
pointed  out  in  the  act  establishing  the 
other  system,  it  is  not  a  repeal  of  the  other 
law,  because  the  working  of  a  convicted 
defendant  is  not  provided  for,  and  hence 
there  is  no  necessaryconflict.  Thisis  pred- 
icated upon  the  principle  that  Implied  re- 
peals are  not  favored,  and  that  one  stat- 
ute will  not  be  held  to  repeal  another,  un- 
less they  art-  plainly  incouHlstent,  and  the 
antbortties  cited  by  the  majority  are  only 
to  thia  point.  This  law  of  construction  is 
well  recognised,  but  not  properly  applied. 
It  ia  not  the  one  applicable  here,  nor  the 
only  one  applicable  In  construing  refieal- 
Ing  statutes.  It  Is  equally  well  settled 
that  where  one  system  is  superseded  by 
another  the  former  Is  repealed,  though 
the  latter  omits  provisions  of  tbe  former 
which  are  not  Inconsistent  with  any  pro- 
visions of  the  latter;  and,  II  a  subsequent 
statute  be  not  repugnant  in  all  its  pro- 
visions to  a  prior  one,  yet  It  the  latter 
statute  clearly  inten<1s  to  prescribe  the 
only  rule  (or  system)  it  repeals  the  former 
one.  State  v.  StoU,  17  Wall.  425;  Daviess 
V.  Falrbairn,  3  How.  686;  0.  8.  v.  Ciaflin, 
S7  D.  -S.  546;  Bank  v.  U.  S  ,  107  0.  S.  44.5,  2 
Sup.  Ct.  Kep.  561.1  a  statute  purporting 
(or  intended)  to  cover  an  entire  subject 
repeals  all  former  statutes  on  the  same 
nabJHCt.  either  with  or  without  a  repealing 
t-lnuse.  and  nutwithstandUig  It  may  omit 
material  provisions  of  the  earlier  statutes. 
Terrell  v.  State,  86  Tenn.  523,  8  S.  W.  Rep. 
212.  A  fortiori  would  tbe  adoption  of 
a  perfect  system  remedying  the  defects  of 
a  former  vague  and  uncertain  one,  and 
prescribing  general  rules  for  the  operation 
of  the  latter  embracing  all  the  legal  pro- 
t  IslouB  of  the  former,  except  one  of  doubt- 
ful construction,  and  that  omitted  b.y  ex- 

>  Ree,  to  same  effect.  District  of  Columbia  v.  But- 
ton, (U.  &  Supi  Ct  Oct  term,  1801.)  19  Sup.  Ct. 
Rep.  380,  and  oases  oitad. 
T.188.w.nal— fi 


press  exclusion,  take  tbe  place  of  tbe  for- 
mer and  repeal  it.  It  seems,  however,  su- 
perfluoas  to  argue  this  question.  The 
mere  suggestion  that  we  have  two  such 
paraliel  systeme  in  Tennessee  lor  different 
classes  of  Imprisoned  persons,  the  first  the 
bouse  of  correction  system  and  the  other 
the  work-bouse  system,  It  seems  to  me  Is 
its  refutation.  But  it  Is  insisted  that  the 
work-boase  act  of  1K75  amends  tb"  other, 
and  leaves  in  force  the  right  to  imprison 
at  hard  labor  for  punishment.  This  can 
t>e  conclusively  shown  to  be  untenable, 
because,  in  addition  to  the  exclusion  of 
such  an  imprisonment  from  the  latter  law, 
as  shown  in  section  1  of  the  act  of  1875,  it 
appears  that  no  provision  is  made  for  the 
compensation  of  8ueh  a  convict,  while  the 
Code  expressly  directs  that  one-hall  his 
compensation,  if  a  married  man,  be  paid 
to  his  family.  Paid  by  whom,  under  the 
act  ol  1875,  and  at  what  rate?  No  pro- 
vision respecting  payment  of  any  such 
compensation  is  made.  It  is  provided 
that  a  prlBouer,  working  out  fine  and 
costs,  shall  be  credited  at  the  rate  of  25 
cents  a  day,  but  no  compensation  to  be 
paid  any  one  is  fixed.  Can  we  properly 
sit  in  a  criminal  case  and  say.  as  a  court 
of  equity,  that  the  other  ought  to  have 
tbe  same,  and  that  some  undesignated 
party  shall  pay  hie  family  12K  cents  a 
day?  We  can  say  It  if  we  will;  there  is 
no  power  to  restrain  as;  bat  is  it  law,  or 
is  It  Justified  by  any  rule  of  right  or  rea- 
son? Where  does  this  court,  in  tbe  ab- 
sence of  express  statute,  get  the  power  to 
take  an  equitable  account  in  a  criminal 
case,  and  solemnly  adjudge  that  it  Is 
intended  by  this  statute— which  does  not 
say  BO,  but  instead  says  such  a  prisoner 
shall  only  be  confined  in  the  work-honse 
after  his  other  iipprlsonment  has  expired 
—that  such  prisoner's  wife  or  children 
shall  be  paid,  and  only  paid  12^  cents  a 
da.v.  But  if  we  do  not  hold  that,  what 
shall  we  bold?  They  are  to  be  paid  under 
the  former  statute,  and  by  whom,  under 
either? 

These  considerations  force  the  conclu- 
sion that  this  latter  act  is  not  an  amend- 
ment, but  a  repeal,  and  it  is  vain  to  avoid 
tbe  force  of  them  by  saying  that  no  ques- 
tion of  compensation  is  now  involved.  It 
Is  not  because  such  a  question  has  arisen 
that  it  is  referred  to,  but  it  is  to  show 
that  the  other  act— vague,  defective,  and 
incapable  of  enforcement — is  not  remedied 
by  this.  But,  to  iilnstrate  still  further, 
let  us  assume  that  tbe  last  act  is  an 
amendment.  What  is  the  result?  The 
work-house  law  of  1875  would  have  one  ad- 
ditional section,  reading  thus :  "  Notwith- 
Btaoding  the  provision  of  the  first  section 
of  this  act  that  one  committed  to  jail  for 
punishment  shall,  after  the  expiration  of 
such  term,  commence,  in  the  work-house 
herein  provided  for,  a  term  to  work  oat 
fine  and  costs,  nevertheless  it  is  declared 
that  such  convict  shall  serve  out  such 
original  term  herein ;  and,  if  he  be  a  mar- 
ried man,  one  half  the  proceeds  of  his  la- 
bor in  such  term  shall  be  paid  to  his  wife 
and  children,  II  he  have  wife  or  children; 
otherwise  to  tbe  coanty."  This  section 
would  omit,  itis  again  urged,  the  provision 
for  amount  and  payor.  It  needs- an other 
Jigitizcdby  VjOOQ  IC 
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BectioD  to  perfect  it.  Tbis  we  muBt  add  by 
Jadlcial  couBtructlon,  to  tbis  effect:  "And 
tbe  legislature  baving  umitted  toeay  wbo 
ebould  pay  aucb  coiupenHatlon,  and  what 
rate  ehoald  be  paid, and  it  appearing  tbai 
on  fine  and  coat  a  credit  of  twenty-five 
cents  per  day  is  allowed  a  prisoner  work- 
ing out  sucb  fine  and  cost,  and  tbat  this 
goes  to  the  county,  therefore  tbe  prisoner 
held  for  punisbment  is  entitled  to  tbat 
amount,  and  tbe  county  must  pay  bis 
family  twelve  and  one-balf  cents  per  day." 
Tills  might  be  eqnity,bar,as  an  account  of 
human  servitude  so  taken,  I  shall  never 
ceane  tu  regret  tbat  it  can  be  law.  I  con- 
clude tbat  the  bouse  of  correction  law  was 
void  on  its  face  for  vagueness,  was  uncon- 
stitutional when  passed,  disregarded  in 
practice,  obsolete  by  general  consent,  and 
repealed  by  tbe  act  of  1875,  and  tbat  tbe 
Midgment  directing  tbe  confinement  of  de- 
fendant in  the  work-bonse  was  void;  and 
tbat  be,  having  secured  tbe  fine  and  cost, 
and  thereby  complied  with  all  of  tbe  Judg- 
ment which  was  valid,  la  entitled  to  be 
discharged. 

Mai.onb,  J.,  concors  with  me  In  tbis 
opinion.  

OiNNocHio  T.  State. 

(Court  of  Appeals  of  Texat.    Deo.  93, 1891.) 

iKTozicATiNO  LiqnoBs  — MumoiPAi.  Bjtam^novt 
— Exclusive  Jubisdictiox  or  Citt  Coubt— 
C!oitsTiTnTioir^i.iTT  or  Chabtbb. 

1.  Section  60  of  the  charter  of  the  city  of  Ft. 
Worth,  (Sp.  liSws  1889,  p.  78.)  which  provides 
that  tbe  common  council  of  said  city  shall  have 
power  "to  close  drinking-hoases  •  >  •  and  all 
places  or  establishments  where  Intoxicating  or 
fermented  liquors  are  sold  an  Bnnday, "  does  not 
vest  in  the  oity  exclusive  power  by  ordinance  to 
regulate,  control,  and  prohibit  the  trafflo  in  liquor 
en  Sunday  within  the  corporate  limits  of  the 
etty,  so  as  to  supersede,  within  the  city  limits, 
the  operation  of  the  state  laws  against  such 
offense. 

2.  Section  26  of  the  amended  charter  of  tbe 
city  of  Fk  WorUi,  (Aot  April  8,  1891,)  which 
provides  that  the  oity  court  shall  have  exclusive, 
nirisdiction  over  violations  of  the  Sunday  laws 
Mtween  the  hours  of  13  o'clock  Saturday  night 
and  9«'clock  Sunday  morning,  and  l>etween  the 
hours  of  4  p.  M.  Sunday  and  12  o'clock  Sunday 
night,  in  so  far  as  it  is  intended  to  give  the  oity 
court  exclusive  jurisdiction  oversnoh  offenses,  the 
penalty  of  which,  fixed  by  the  state  law,  is  not 
more  than  1200,  is  in  ooufliot  with  Const  art.  6, 
i  19,  which  gives  to  Justices  of  the  peace  juris- 
diction In  all  criminal  cases  where  the  penalty  is 
not  more  than  tSOO. 

Appeal  from  Tarrant  county  court;  W 
O.  Harris,  Judge. 

Prosecution  against  A.  C.  Ginnocblo  for 
selling  intozicating  liquors  on  Sunday. 
.ludgment  of  conviction.  Defendant  ap- 
peals.   Reversed. 

CHpps  A  Cantey,  Felld  A  Davis,  J.  H. 
Jackson,  and  Bowlin  Jt  Bowlin,  for  ap- 
pellant. Richard  H.  Harrison,  Aeat.  A.tty. 
Gen.,  for  tbe  State. 

BRIEK  FOR  THE  BTATR. 

Appellant  was  convicted  in  Justice  pre. 
clnct  No.  1  of  Tarrant  county,  Tex.,  for 
selling  IntoxicatlDK  liquor  in  violation  of 
tbe  Sunday  laws  of  the  state.  Appellant 
sued  out  a  writ  of  habeas  corpus  before 
the  county  judge  of  said  county,  and 
asked  to  be  discharged  from  custody, 
upon  the  ground  that  the  Justice  court 
had  no  inrisdiction  to  bear  and  determine 


the  accusation  against  him,  and  therefore 
Its  Judgment  of  conviction  was  void.  Ap- 
pellant afleges  in  bis  application  for  tbe 
writ  that  tbe  offense  was  committed  on 
ouDday,  between  the  hours  of  4  o'clock  p. 
M.  and  12  p.  m.,  and  tbat  tbe  city  court 
of  tbe  city  of  Ft.  Worth,  by  virtue  of  tbe 
charter  of  said  city,  grunted  by  special 
act  of  tbe  legislature,  bad  exclusive  Juris- 
diction over  violations  of  the  Sunday 
laws  committed  between  said  hours.  Tbe 
city  of  Ft.  Worth  was  chartered  by  spe- 
cial act  of  the  leglslatun*,  approved  March 
20,  1889,  and  tbe  amendment  thereto, 
April  3. 1891.  By«ectlon  164a  of  said  char- 
ter, courts  of  tbe  state  a  re  required  to  take 
Judicial  notice  of  its  provisions.  Tbe  pro- 
visions of  the  charter  bearing  upon  the 
question  under  consideration  are  to  be 
found  in  section  66  of  the  charter  as  orig- 
inally granted,  and  section  26  of  tbe  char- 
ter as  amended.  By  section  56  of  the 
original  charter  ItlB  provided  tbat  tbe  city 
council  shall  have  power  "  to  close  drlnk- 
ing-houses,  saloons,  bar-rooms,  beer-sa- 
loons, and  all  places  or  establishments 
where  intoxicating  or  fermented  liquors 
are  sold  on  Sundays,  and  also  places  of 
amusement  and  business;**  and  by  section 
26  of  the  amended  charter  it  is  further 
provided :  "Tbe  Judicial  power  of  the  rity 
of  Ft.  Worth  shall  be,  and  the  same  is 
hereby,  vested  in  a  court  to  be  known  as 
the  '  Ft.  Worth  City  Court.'  to  lie  presided 
over  by  a  Judge  to  be  known  as 'City 
Jodge,'  which  court  is  hereby  created  and 
established  with  a  criminal  Jurisdiction 
as  follows:  first.  To  try  and  punish  all 
misdemeanors  over  which  the  recorder'6 
court  of  Ft.  Worth  now  has  Jurisdiction. 
Second.  To  try,  determine,  and  punish  all 
misdemeanors  arising  under  the  provis- 
ions of  this  charter;  to  have  concurrent 
Jurisdiction  with  tbe  state  courts  over 
all  misdemeanors  against  tbe  laws  of  tbe 
state,  committed  within  the  city  limits, 
except  theft,  swindling,  aggravated  as- 
sault, aggravated  assault  and  battery, 
keepers  or  exhibitors  of  such  games  os 
are  probiblted  by  law,  and  matters  in- 
volving ofiiclal  misconduct;  and  to  have 
exclusive  Jurisdiction  over  any  violation 
of  the  Sunday  laws  between  the  houni  of 
12  o'clock  Saturday  night  and  nine  o'clock 
Sunday  morning,  and  between  tbe  hours 
of  4  P.  M.  Sunday  and  12  o'clock  Sunday 
night."  Appellant's  contention  is,  In 
substance,  that  the  city  of  Ft.  Worth  and 
Its  court  have  exclusive  Jurisdiction  over 
offenses  against  the  Sunday  laws  commit- 
ted between  tbe  hours  named  in  appel- 
lant's application  for  the  writ.  The  cor- 
rectness of  this  proposition  depends  upon 
the  construction  and  effect  to  be  given  to 
the  above  sections  In  connection  with  tbe 
constitution  and  general  laws  of  thestate; 
and,  to  sustain  it.  It  Is  necessary  to  bold 
that  the  legislature  has  by  said  acts  of 
Incorporation  delegated  to  and  vested  In 
the  city  of  Ft.  Worth  exclusive  Jurisdic- 
tion, by  ordinance,  to  regulate,  control, 
and  prohibit  tbe  sale  of  Intoxicating  liq- 
uors on  Sunday,  and  tbe  exclusive  power 
to  prescribe  the  hours  of  sale,  and  vesting 
In  its  court  exclusive  Jurindiction  to  en- 
force observance  of  such  ordinances  passed 
In  pursuance  thereof.  It  in  a  familiar  rule 
of  construction,  applicable    alike    to  all 
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corporations,  municipal  or  private,  tliat 
their  charters  are  to  be  oonetrued  strictly 
af^ainRt  the  corporation,  and  that  they 
posaesa  only  sncb  powers  and  Jarladiction 
as  are  expressly  delegated  in  their  char- 
ter, and  Rocb  implied  powers  as  are  neces- 
sary to  the  proper  exercise  ot  those  ex- 
pressly delegated;  and  that,  whenever  a 
doubt  arises  as  to  whether  a  particular 
power  or' jurisdiction  has  beeen  granted, 
the  donbt  will  be  resolved  against  the 
grant  and  In  favor  of  the  grantor. 

The  inquiry  therefore  arises,  has  ex- 
clusive jurisdiction  been  conferred  upon 
the  city  in  the  premises?  As  above  ob- 
served, the  only  provisions  of  the  charter 
bearing  upon  tbla  subject  are  to  be  found 
in  sections  56  and  26,— the  former  relating 
to  the  legislative  powers  of  the  city,  and 
the  latter  to  the  judicial.  Considering  the 
legislative  first.  It  will  be  seen  that  the 
language  ot  section  66  Is  general  in  its 
terma,  and  cannot  posHlbly,  by  any  rule 
of  construction  known  tu  the  boobs,  be 
held  to  grant  exclusive  power  or  jurisdic- 
tion over  the  subject-matter  therein  treat- 
ed. In  the  cases  of  Bohmy  v.  State,  31 
Tex.  App.  697,  2  8.  Vf.  Rep.  886;  Flood  v. 
State,  IB  Tex.  App.  585:  and  Angerhotfer 
V.  State,  16  Tex.  App.  613,— this  court,  In 
paning  upon  charters  containing  similar 
provisions,  held  that  the  same  conferred 
no  exclusive  jurisdiction  or  power  upon 
the  city,  but  that  all  ordinances  passed 
by  the  city  in  pursuance  of  such  charter 
provisions  wore  subordinate  to  the  general 
laws  of  the  state  upon  the  same  subject, 
and,  when  in  conflict  therewith,  were  nu- 
gatory and  void.  Therefore  it  may  be 
considered  that  the  question  is  settled  In 
this  atate,  so  far  at  least  as  the  decisions 
of  this  court  are  concerned,  that  such 
charter  provisions  do  not  confer  exclusive 
jurisdiction  upon  the  cities  whose  charters 
contain  them.  The  Flood  Case  is  particu- 
larly strong  against  the  proposition  of  ex- 
clo^ve  jurisdiction.  There  the  charter 
provisions  under  consideration  not  only 
conferred  upon  the  city  tlie  power  of  clos- 
ing saloons  and  drlnking-houses  on  Sun- 
day, but  also  authorised  the  city  to  fix 
the  bonrs  for  closing  the  same;  and  yet 
the  court  held  this  vested  no  exclusive  ju- 
risdiction In  the  premises,  and  that  the  city 
eonld  fix  no  hours  for  dosing  in  deroga- 
tion of  the  general  law,  or  rather  short  of 
those  fixed  by  the  general  laws  of  tbestate, 
wblcb.  In  legal  effect,  were  from  12  o'clock 
Saturday  night  until  12  o'clock  Sunday 
nigbt.  In  the  provision  under  considera- 
tion, the  city  of  Ft.  Worth  is  simply  given 
the  power  to  close  drlnking-houses,  sa- 
loons, etc.,  on  Sunday.  The  conclusion, 
therefore,  muHt  be  that  the  charter  of  the 
city  of  Ft.  Worth  vests  in  it  no  exclusive 
power  or  jurisdiction  by  ordinance  to  reg- 
ulate, control,  and  prohibit  the  traffic  In 
li«iunr  on  Sunday  within  the  corporate 
limits  of  said  city,  so  as  to  supersede  or 
prevent  the  operation  and  enforcement  of 
the  state  laws  within  said  limits.  Hav- 
ing reached  this  conclusion  as  to  the  legis- 
lative power,  the  next  inquiry  which  pre- 
sents Itaelf  is,  does  the  charter  confer  up- 
on the  city  conrt  exclusive  jurisdiction  to 
try  and  determine  all  offenses  against  the 
Sunday  law  committed  within  the  limits 


of  said  city,  whether  arising  under  the 
state  law  or  municipal  ordinance;  and. 
if  so,  is  such  provision  constitutional  T 
The  language  of  the  charter  upon  this 
subject  is  not  at  all  clear  as  to  its  real 
meaning  and  Intent.  It  provides  that  said 
courtshall  haveexclnsivejurisdictlon;  but 
over  what,  it  does  not  clearly  appear. 
Assuming,  for  the  sake  of  argument,  that 
it  was  the  purpose  and  intention  to  con- 
fer exclusive  jurisdiction  upon  the  city 
court  over  offenses  committed  between 
said  hours,  whether  against  the  city  ordi- 
nance or  the  general  laws  of  the  state,  the 
question  still  recurs 'whether  the  legisla- 
ture can  divest  the  justice  of  the  peace  ot 
his  jurisdiction  in  the  premises,  and  confer 
the  same  upon  the  city  court.  The  con- 
stitution of  the  state,  so  far  as  the  power 
of  The  legislature  is  concerned.  Is  the  su- 
preme law  of  the  land,  and  no  act  of  the 
legislature  In  contravention  of  its  provis- 
ions can  be  upheld  or  enforced.  By  section 
19,  art.  6,  of  that  instrument,  justices  ot 
tbepeace  are  given  jurisdiction  in  all  crim- 
inal cases  where  the  penalty  or  flue  is  not 
more  than  f  300.  By  article  186of  the  Penal 
Code  the  penalty  for  a  violation  of  the 
Sunday  law  is  fixed  at  a  sum  not  less 
than  f 20  nor  more  than  f50.  Therefore  it 
may  be  seen  that  justices  of  the  peace 
have  jurisdiction  under  the  constitution 
to  try  offenses  against  the  Sunday  laws 
of  the  state,  and,  unless  the  legislature 
has  the  power  to  transfer  this  jurisdiction 
to  another  court,  and  thereby  prohibit  its 
exercise  by  the  justice  court,  these  provis- 
ions of  the  charter  must  tall  to  the  ground, 
as  being  in  contravention  of  the  section 
and  article  ot  the  constitntlon  above  cited. 
While  It  Is  true  the  legislature  has  all 
power  the  exercise  ot  which  Is  not  inhibit- 
ed to  It  by  the  constitution,  it  is  also 
equally  true  that  when  the  constitution 
creates  a  tribunal,  and  confers  upon  it 
certain  powers  and  jurisdiction,  the  legis- 
lature, in  the  absence  of  express  constitu- 
tional authority, has  no  power  to  limit  or 
abridge  the  powers  and  jurisdiction  so 
conferred.  And  with  respect  to  the  mas- 
ter under  consideration  it  has  been  held 
by  the  supreme  court  of  this  state  In  the 
case  of  Ex  parte  Towles,  48  Tex.  414,  (Chief 
Justice  BoBRRTS  delivering  the  opinion  of 
the  court,)  that  "It  was  the  object  of  the 
framers  of  the  constitution  to  mark  out  a 
complete  judicial  system,  defining  gener- 
ally the  province  ot  each  of  the  courts,  by 
reference  to  the  obj^te  confided  to  the  ac- 
tion of  each,  and  the  relation  of  each  to 
the  others.  Such  a  system  cannot  be 
changed  by  action  of  the  legislative  de- 
partment, except  when  the  power  to  make 
thecliaiige  is  conferred  by  the  constitution 
itself. "  This  decision  seems  to  be  decisive 
of  the  question  under  consideration,  and 
||8  as  applicable  to  the  provisions  of  the 
^constitution  prescribing  the  powers  and 
jurisdiction  of  the  justice  courts  as  it  Is  to 
those  relating  to  the  district  courts.  The 
case  ot  Corey  v.  State,  28  Tex.  App.  490, 13 
S.  W.  Rep.  778,  cited  In  appellant's  brief, 
has  no  application  to  the  question  here 
presented,  and  now  under  consideration; 
for,  with  respect  to  jurisdiction  of  county 
courts.  It  Is  expressly  provided  by  section 
22,  art.  5,  ot  the  constitution,  that  the  led  w 
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Islatare  shall  have  power  by  local  or  gen- 
eral law  to  increase,  dimlnlah,  or  ubange 
therivll  and  criminal  jurledlction  ot  coun- 
ty courts,  and  In  cases  of  each  cliange  to 
conform  the  jurisdiction  of  other  courts 
thereto.  No  Buuh  provision  is  found  rela- 
tive to  the  JnriBdiction  conferred  upon  lus- 
tlcecourts;  therefore  the  powers  and  juris- 
diction conferred  upon  them  are  surround- 
ed by  the  Bamesafe-Kuardsand  limitations 
upon  leglalatlve  control  or  interference  as 
are  thrown  around  the  jurisdiction  con- 
ferred upon  the  district  and  higher  courts 
of  the  state.  Again, considerinic  section  26 
as  a  whole,  it  was  evidently  the  intention 
of  the  legislature  to  create  a  kind  of  crim- 
inal court  whose  jurisdiction  should  be 
eo-eztonsive  with  the  limits  of  the  city, 
concurrent  in  some  respects,  while  in  oth- 
ers exclusive  as  to  offenses,  not  only 
against  the  city  ordinances,  but  also 
against  the  laws  of  the  state.  The  valid- 
ity of  this  provision  may  also  be  seriously 
questioned  under  another  provision  of  the 
constitution.  By  section  1,  art.  6,  the  con- 
stitution provides  the  mode  and  manner 
by  which  the  legislature  may  create 'crim- 
inal courts ;  and,  while  by  said  section  and 
article  It  Is  given  the  power  to  create  oth- 
er coarta,  it  cannot  be  held  that  this 
power,  couched  as  It  is  In  general  terms, 
would  authorise  the  legislature  to  create 
a  court  whose  jurisdiction  was  to  be  exer- 
cised at  the  expense  of  other  courts  creat- 
ed by  the  constltotion  itself,  or  to  create 
•  criminal  court  in  any  other  way  or  for 
any  other  purpose  than  that  named  in 
said  section. 

Davidson,  J.  Theaboveis  the  brief  of  the 
state,  prepared  for  us  by  the  Honorable  R. 
H.  Harrison,  our  assistant  attorney  gen- 
eral, and  we  adopt  it  as  the  opinion  of  the 
court  in  this  case  in  so  tar  as  the  same  is 
iierein  stated,  and  in  doing  so  will  add 
some  further  observations  bearing  upon 
the  questions  involved. 

Sention  1,  art.  6,  of  the  state  constitu- 
tion, ordains  that  "the  judicial  power  of 
this  state  shall  be  vested  in  one  supreme 
court,  in  one  court  of  appeals,  in  district 
courts,  in  county  and  commlssiuners' 
courts,  in  courts  of  justices  of  the  peace, 
and  in  such  other  courts  as  may  be  estab- 
lished by  law.  Theleglslature  may  estab- 
lish criminal  district  courts,  with  such  ju- 
risdiction as  it  may  prescribe;  but  no  such 
court  shall  be  established  unless  the  dis- 
trict includes  a  city  Containing  at  least 
thirty  thousand  inhabitants  as  ascer- 
taine'd  by  the  census  of  the  United  States 
or  other  otflcial  census:  provided,  such 
town  or  city  shall  support  said  criminal 
district  courts  when  established."  The 
effect  uf  this  provision  is  to  vest  In  these 
courts  the  whole  element  of  sovereignty 
linown  as  the  "judicial,"  prescribed  by  the^ 
constitution,  and  the  laws  enacted  under 
it,  except,  perhaps.  In  a  few  instances, 
where  powers  of  a  judical  nature  a're  ex- 
pressly and  specifically  lodged  elsewhere. 
Kllbourn  v.  Thompson,  103  C.  S.  168;  Peo- 

§le  V.  Keeler,  90  N.  Y.  483,  2  N.  K.  Rep.  615; 
tate  V.  Noble,  (Ind.  Sup.)  21  N.  E.  Rep. 
244  et  seq.  Section  19,  art.  6,  provides 
that  "justices  of  the  peace  shall  have  juris- 
41ctiou  in  criminal  matters  of  all  cases 


where  the  penalty  or  One  to  be  imposed 
by  law  may  not  be  more  than  $200, and  in 
civil  matters  of  all  cases  where  the  amount 
in  controversy  is  f;:00  or  less,  exclusive  of 
interest,  of  which  exclusive  original  juris- 
diction is  not  given  to  the  district  orcoun- 
ty  courts;  and  such  other  jurisdiction, 
criminal  and  civil,  as  may  be  provided  by 
law,  under  such  regulations  as  may  be 
prescribed  by  law.  •  •  •"  It  Will  be  ob- 
served from  the  reading  of  the  above  that 
the  words  employed  conveying  jurisdic- 
tion are  clear,  strong,  and  entirely  un- 
ambiguous. The  jurisdiction  ot  the  court 
Is  so  set  out  as  not  to  be  misunderstood, 
and  the  other  provisions  of  article  6  of  the 
constitution  do  not  abridge  or  qualify 
this  jurisdiction.  The  quoted  section  may 
be  held  to  authorise  the  conferring  of  ad- 
ditional jurisdiction  upon  the  courts  by 
virtue  of  the  expression,  "  and  such  other 
jurisdiction  as  may  be  provided  by  law, 
and  under  such  regulations  as  may  be  pre- 
scribed by  law,"  etc.;  but  there  la  no  aa- 
thority  in  the  constitution  authorising 
the  legislature  to  abridge  their  jurisdic- 
tion. This  view  is  in  strict  harmony  with 
the  prior  decisions  ot  this  court  holding 
that  the  county  courts  have  concurrent 
jurisdiction  with  such  justices'  courts. 
Nor  is  this  view  in  the  slightest  degree  an- 
tagonistic to  the  authority  Conferred  upon 
the  commissioners'  coarts  to  lay  olT  and 
prescribe  the  territorial  jurisdiction  of  said 
courts.  Section  19,  art.  5,  above  quoted, 
refers  to  the  jurisdiction  of  the  subject- 
matter  involved  In  controversy,  and  not 
to  extent  of  territory.  Nor  is  this  view 
affected  by  the  fact  that  the  legrislature 
may  enact  or  abrogate  laws  wherein  the 
penalty  involved  Is  within  the  Jurisdiction 
otsaid  court.  When  a  law  Is  in  force  un- 
der which  jurisdiction  would  attach  to 
the  court,  that  jurisdiction  necessarily  at- 
taches, and  when  that  law  is  repealed  the 
jurisdiction  necessarily  ceases,  becanse 
there  is  nothing  to  which  it  can  attach. 
But  as  long  as  the  law  exists,  the  jurisdic- 
tion is  Inherent  in  the  court,  and  cannot 
be  divested  by  legislative  enactment. 
Our  constitution  has  ordained  that  "the 
powers  of  the  government  of  the  state  of 
Texas  shall  be  divided  into  three  distinct 
departments,  each  of  which  shall  be  con- 
fided to  a  separate  body  of  magistracy, 
to-wit,  those  which  are  legislative  to  one, 
those  which  are  executive  to  another,  and 
those  which  are  judicial  to  another;  and 
no  person  or  collection  of  persons,  being 
one  of  these  departments,  shall  exercise 
any  power  properly  attached  to  either  of 
the  others,  except  in  the  instances  herein 
expressly  permitted."  Article  11,  Const. 
1876.  This  separation  of  the  powers  is 
not  merely  theoretical.  They  are  practi- 
cal and  imperative,  else  the  words  em- 
ployed are  powerless,  and  the  will  of  the 
people  of  the  great  sovereignty  of  Texas, 
expressed  in  their  written  constitution, 
is  but  an  empty  and  meaningless  fulmina- 
tlon.  The  provisions  quoted,  talcen  with 
those  not  quoted,  as  well  as  the  entire 
tone  and  spirit  otthe  constitution,  make 
it  too  plain  for  argument  that  the  courta 
enumerated  in  the  constitution  possess 
the  entire  body  of  the  intrinsic  judicial 
power  of  the  state,  and  that  the  othw  de- 
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partmentH  are  prohibited  from  dlmlnlata- 
mf,  cbangiDK.  (>r  alterInK  that  power,  ex- 
cept wherein  they  are  fipeclflcally  author- 
tted  BO  to  do  by  the  conBtitntlon  Itself. 
The  aathorlties  all  Mustaln  this  poettloo, 
aa  far  as  we  have  been  able  t«)  ascertain. 
Speaking  of  this  question,  Elliott,  C.  J., 
it  the  sapreme  court  of  Indiana,  aald: 
'The  people  have  a  rlf^ht  to  the  courtd  es- 
tabliahed  by  and  under  the  constitution, 
and  thlH  constitutional  rlKlit  theleglsla- 
tnre  can  neither  alter  nor  abridf^e.  The 
constitutional  trtbunalscannothecbanKed 
by  iesialation.  •  •  •  The  leKialnture 
may  eatabliab  courts,  but  it  cannot  de- 
stroy the  constitutional  courts,  the  cir- 
cuit conrtta,  and  the  supreme  court,  nor 
can  it  change  their  organization,  nor  dis- 
tribute their  powers,  tor  thene  courts  owe 
their  organization  to  the  constitution, 
and  as  the  constitution  has  ordained  that 
they  shall  be  organized,  so  shall  they  be. 
Jodicisl  power  distributed  by  the  consti- 
tution is  beyond  legislative  control." 
jtate  v.  Noble.  21  N.  E.  Rep.  244,  250.  (See 
this  case  for  an  able  and  exhaustive  dis- 
cussion of  the  questions  involved,  as  well 
as  antborlties  collated.)  In  New  Jersey. 
referring  to  constitutional  provisions  sim- 
llar  to  oar  own,  the  court  of  errors  said : 
'In  an  examination  of  these  sections,  the 
first  thing  which  attracts  attention  is 
this :  that  the  instrnment  itselt  establishes 
certain  courts.  It  does  nut  leave  that  all- 
important  work  to  other  hands.  An 
omission  In  this  respect  in  the  constitu- 
tion wooid  have  left  the  Judicial  system 
without  any  fixity  whatever.  In  such  a 
state  of  things,  the  powers  and  jurisdic- 
tions, and  even  the  very  existence,  of  the 
several  courts  would  have  been  placed  un- 
der the  control  of  the  legislatnre.  They 
conld  have  been  altered  or  abolished  by 
that  body  at  will.  But  tbeconeitltutlon 
bad  ni>  such  purpose  as  this,  and  they 
therefore  enumerated  the  superior  tribu- 
nals in  which  was  principally  to  reside  the 
Judicial  powers  of  the  government.  By 
that  enumeration  these  tribunals  became 
constitutional  courts;  that  is.fonrts  that 
could  not  be  altered  or  abolished  except 
by  an  alteration  of  the  inatrament  creat- 
ing thero.  The  peculiar  quality  of  acou- 
stitntional  court,  or  of  any  other  consti- 
tutional establishment,  is  this:  that  it  is 
notsDBceptibieof  change  in  its  fundament- 
al principles,  except  in  some  prescribed 
mode.  Thus,  for  example,  the  nature  of 
this  cuart.  or  the  nature  of  the  snpreme 
court,  cannot  be  altered  in  any  way  but 
one,— that  Is,  by  a  modlflcation  of  thecon- 
etitntion  itaelf.  It  is  presumed  that  no 
profetwlonal  gentleman  would  for  an  In- 
stant contend  that  the- legislature  conld 
deprive  the  decrees  and  judgments  of  this 
court  of  their  qoalit.v  of  being  conclusive, 
or  conld  take  from  the  supreme  court  any 
of  thoae  prerogatlTe  writs  by  which  Infe- 
rior jurisdictions  are  superiatended  and 
regoiated.  The  power  tu  do  this  would 
involve  the  power  to  modify  in  essential 
particulars  the  constitution  of  these 
courts,— a  power  not  to  be  distinguished 
fromanaothorlty  to  supersede  or  abolish. 
It  to  entirely  clear,  then,  that  the  legisla- 
tnre baa  not  the  competency  to  Impair  the 
eaaeatlal  natate  or  Jurisdiction  uf  any  of 


the  constitutional  courts.  Totbis  extent, 
it  seems  to  me,  the  question  is  too  plalu 
for  discussion. "  Harris  v.  Vanderveer,  21 
N.  J.  Eq.424;  State  T.  Noble.  (Ind.  Sup.) 
21  N.  E.  Rep.  244.  This  doctrine  is  sup- 
ported by  the  decisions  of  other  courts.  It 
Is  unnecessary  to  quote  from  them,  but 
we  cite  a  few  of  the  cases.  See  Hutkoff  v, 
Demorest,  103  N.  Y.  377,  8  N.  E.  Ren.  899; 
State  V.  Gannaway,  16  Lea,  124;  I.iand- 
ers  V.  Railrr>ad  Co.,  53  N.  Y.  450;  In  re  Ap- 
plication of  Senate,  10  Minn.  78,  (Oil.  66;) 
In  re  Senate  Bill  on  Irrigation,  9  Colo.  620, 
21  Pac.  Rep.  470. 

The  qnestlon  before  us  to  be  decided  is 
one  of  serious  import,  and  its  decision  is 
not  one  of  discretion,  but  of  most  Imper- 
ative duty.  The  duty  of  maintaining 
the  separation  and  identity  of  the  depart- 
ments of  government,  and  the  integrity 
and  com  piece  existence  of  each  department 
as  established  and  organised  by  the  con- 
stitution, Is  one  of  the  most  Important 
and  wholesome  that  the  judiciary  Is  called 
upon  to  perform,  whether  it  relates  to  its 
own  independence  and  co-ordinate  equali- 
ty, c»r  to  that  oi^ne  of  the  other  depart- 
ments. The  destruction  or  subordination 
of  either  would  be  equally  fraught  with 
danger  to  the  common  weal.  It  Is  the 
solemn  dnty  of  courts  to  uphold  the  con- 
stitution As  it  is  written,  permit  no  en- 
croHchments  by  one  department  upon  an- 
other, and  .vield  none  of  its  own  power 
and  anthoritj-  to  any  other  department, 
nor  assume  any  not  confided  to  It.  To 
this  end  the  courts  are  organized  and  con- 
stituted, and  tor  this  purpose  the  judges 
are  selected  and  qualified.  When  the  lim- 
itations of  the  constitution  are  violated 
and  set  at  naught,  free  government  can- 
not exist.  Assumption  by  one  depart' 
ment  of  powers  belonging  to  another  in- 
evitably leads  to  the  destruction  of  the 
eqnallty  of  the  co-ordinate  branches  of 
government.  If  one  department  of  the 
government  can  assume  and  exercise  the 
authority  of  another,  it  can  assume  every 
power  vested  In  that  department,  and  ex- 
ercise them  all.  If  one  department  could 
do  so,  then  each  department  could  do  so, 
and  each  conld  be  exercising  at  the  seme 
time  the  functions  confided  to  Itself,  as 
well  as  those  confided  to  the  others,  and 
endless  confusion  would  result  in  anarchy 
and  mln.  One  encroachment  would  justi- 
fy another,  and  one  by  one  every  barrier 
would  be  overthrown,  and  constitutional 
government  destroyed.  The  jdrlsdlctlon 
vested  in  the  courts  Is  inalienable  on  the 
part  of  the  courts  themselves;  nor  can  It 
be  divested  by  the  legislature,  except  in 
the  mode  and  under  such  exceptions  as 
ma.y  be  prescribed  by  the  constitution  it- 
self. Tills  view  of  such  jurisdiction  car- 
ries with  it  necessarily  the  corresponding 
duty  on  the  part  of  the  courts  to  exercise 
that  power  when  called  upon  to  do  so  in 
proper  form.  Alexander  v.  Bennett,  60  N. 
Y.  204;  State  v.  Noble,  (Ind.  Sup.)  21  N. 
E.  Rep.  244.  In  so  far  as  the  authority  of 
thelegislature to  divest  the  justices'  courts 
of  their  jurisdiction  Is  concerned,  it  may 
be  stated  that  It  has  no  more  authority 
for  this  purpose  than  it  has  to  aboliHh 
the  authority  of  this  court  or  that  of  the 
supreme  court,  and  divest  theiq  of  their 
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conBtltatlonal  powers  and  JoriBdlctlon. 
If  it  be  conceded  ttaat  the  leglBlaturecan 
withdraw  original  Jurisdiction  from  a 
constitutional  court  in  one  respect,  it 
must  also  be  conceded  that  it  can  direst 
the  same  court  of  ail  Jnrlsdlctlon.  If  tbe 
legialatnre  can  divest  a  justice's  court  of 
its  jurisdiction  in  one  respect  in  tlie  city 
of  Ft.  Worth,  then  it  can  abrogate  that 
jurisdiction  in  toto  In  that  city ;  and  if  in 
that  city,  then  in  every  city  in  tbe  state; 
and  if  in  tbe  cities  of  the  state,  then  with 
equal  propriety  and  authority  it  can  do 
BO  in  every  precinct  In  every  county  In 
the  Btate.  The  constitutional  jurisdic- 
tion conferred  upon  the  justice's  courts  is 
tbe  same  wherever  that  court  is  found  in 
this  state.  The  constitution  malteB  no 
distinction,  and  it  is  wholly  Immaterial 
what  may  be  tbe  territorial  limita  of  tbe 
court.  Tbe  conBtitution  governs  all  alike. 
That  court  is  the  creature  of  the  constitu- 
tion, and  is  of  equal  standing  with  the 
legislature,  as  to  its  origin  and  parent- 
age, and  in  its  peculiar  sphere  is  the  supe- 
rior of  that  body.  If  the  legislature  can 
curtail  the  jarlsdiction  *t  one  court.  It  can 
of  all.  If  that  authority  exists  as  to  one, 
it  does  as  to  all.  If  it  exists  as  to  one  dis- 
trict, county,  or  precinct,  it  exists  as  to 
all.  If  this  power  be  conceded  to  the  leg- 
islature, then  we  have  tbe  siitguiar  phe- 
nomenon of  a  legislative  court,  created 
either  by  general  law  or  a  series  of  spe- 
cial laws,  Buperseding  a  constitutional 
court,  without  abolishing  such  courts, 
or  the  power  to  do  so,  and  yet  leaving 
that  court  in  existence  deprived  of  tbe 
subject-matter  upon  which  to  act.  It  Is 
presumed  that  no  court  would  uphold 
such  a  conclusion  or  doctrine  or  rule  of 
construction.  Tbe  Mississippi  supreme 
court,  CooPKU,  J.,  delivering  the  opinion 
of  tbe  court,  said :  "  By  section  14  of  article 
6  of  the  constitution,  original  Jurisdictfon 
is  conferred  upon  the  circuit  courts  of  tbe 
state  In  all  criminal  matters,  nnd  suOb  ]u- 
risdlrtion  cannot  be  withdrawn  b.vtbe  leg- 
islative department  of  the  government. 
The  legislative,  tbe  executive,  and  tbe 
judicial  departments  are  each  protected 
by  tbe  constitution  against  encroach- 
ments by  the  others,  and  the  power  con- 
ferred upon  either  cannot  be  withdrawn 
or  abridged  by  either  or  both  of  the  co- 
ordinate branches.  If  tbe  legislature  may 
withdraw  from  tbe  constitutional  court 
jurisdiction  conferred  by  the  constitu- 
tion over  one  class  of  cases,  it  may  with- 
draw it  over  another  and  another,  until 
finally  there  would  be  no  subject  over 
which  it  might  beentortalned."  Montross 
V.  State.  61  Miss.  429,  432.  The  question 
of  anthority  on  the  part  of  the  legislature 
to  confer  jurisdiction  upon  municipal 
courts  concurrent  with  that  of  tbe  state 
courts  is  neither  discussed  nor  intended  to 
be  discussed  herein,  because  it  is  not  raised 
in  tbe  record,  nor  necessary  to  a  deter- 
mination of  tbe  question  involved  in  this 
appeal;  and  for  the  same  reason  the  fur- 
ther question  of  legislative  authority  to 
confer  upon  municipal  courts  jurisdiction 
to  hear  and  determine  causes  arising  un- 
der the  state  laws  is  pretermitted.  The 
only  question  intended  to  be  passed  on 
is  tbe  authority  of  the  legislature  to  cre- 


ate municipal  courts  with  power  to  exer- 
cise exclusive  jurlBdlction  over  infrac- 
tions of  Btate  laws,  to  the  exclusion  of  tbe 
courts  created  by  tbe  constitution,  and 
whose  jurUdiction  has  been  fixed  therein. 
We  are  of  opinion  that  so  much  of  said 
section  26  of  the  amended  charter  granted 
to  the  city  of  Ft.  Worth  as  attempts  to 
confer  upon  the  city  court  of  said  city  ex- 
clusive jurisdiction  of  offenses  committed 
against  the  Sunday  law  prohibited  by 
the  state,  is  In  contravention  of  the  con- 
stitution of  this  state,  and  therefore  void. 
Th»  Judgment  of  the  county  court  is  in  all 
things  afBrmed. 

Hurt,  J.,  gives  no  opinion  in  this  case 
at  this  time,  but  will,  if  necessary,  file  bis 
opinion  hereafter. 


Sands  v.  State. 

(Court  of  Appeals  of  Texas.    Dec.  98, 1801.) 

Rbobivino  Stolbn  Goods— Reooonizakcs—Va- 

BU.NOB— COMFHSIONS  —  INDICTMBNT^-AiXBOUIS 

VAI.UB  or  Pkopbbtt. 

1.  A  recofpiizance  which  recites  that  defend- 
ant stands  charged  with  receiving  "stolen"  prop- 
erty, instead  of  describing  the  offense  in  the  lan- 
guage of  Pen.  Code  art  743,  as  property  "ac- 
qaired  hy  another  iu  such  manner  as  that  the  ac- 
quisition comes  within  the  meaning  of  the  term 
'theft,'  "is  suUolent,  under  article  789,  which  pro- 
vides that  the  word  "stolen, "  when  used  in  the 
Code  in  reference  to  the  acoulsition  of  property. 
Includes  property  acquired  by  theft. 

8.  Defendant  was  Indicted  for  receiving 
stolen  pork.  The  evidence  showed  that  the  prop- 
erty, when  stolen,  was  not  pork,  bat  •  live  bog, 
which  was  idlled  and  out  up  by  the  thieves,  and 
that  defendant  received  and  helped  conceal  tbe 
pieces.  Held,  no  varlanoe  between  tbe  Indiot- 
meot  and  tbe  proof. 

8.  Confessions  of  one  accused  of  receiving 
stolen  goods,  altbougb  made  when  nnder  arrest 
without  being  csutiooed,  if  accompanied  by  a 
statement  of  facts  and  oircumstances  conducing 
to  support  his  guilt,  and  afterwards  found  to  be 
true,  and  which  led  to  the  finding  of  the  stolen 
TO^piarty,  are  admissible  in  evidence,  under  Code 
Crim.  Froc  art.  750,  whioh  expressly  excepts 
confessions  made  under  such  oirraimstances  from 
tlie  general  rule. 

4.  On  an  indictment  for  receiving  stolen 
goods,  if  the  value  of  the  goods  is  not  alleged  or 
proved,  a  conviction  must  oe  reversed. 

Appeal  from  Harrison  county  court ;  A. 
H.  CooPBR,  Judge. 

Indictment  against  Alex  Sands  for  re- 
ceiving stolen  goods.  Judgment  of  con- 
viction.   Defendant  appeals.    Reversed. 

Pope,  Wllsoa  <&  Lane,  for  aupellant. 
Richard  U.  H&niaoa,  Asst.  Atty.  Oen.,  for 
tbe  State. 

ON  MOTION  FOR  RRBEARINQ. 

Hurt,  J.  At  a  former  day  of  this  term 
the  appeal  was  dlBmlssed.  a  rehearing  is 
asked,  and,  after  a  careful  conelderation  of 
tbe  QutBtion  Involved,  we  are  of  the  opin- 
ion that  tbe  motion  ought  to  be  granted. 
Tbe  recognisance  recites  that  appellant 
stands  charged  in  tbe  county  court  "with 
the  oRenseof  receiving  and  concealing  sto- 
len property  of  the  value  of  ten  dollars, 
knowing  tbe  same  to  have  been  stolen, 
and  who  has  been  convicted  of  said 
offense, "  etc.  Tbe  offense  here  attempted 
to  be  described  Is  that  denounced  In  arti- 
cle 748  of  our  PenaiCode,  which  reads  as 
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tollows:  "If  any  person  shall  receive  or 
conceal  property  wblch  has  been  acquired 
by  another  In  such  manner  an  that  the  ac- 
qnlaition  corned  within  the  meaning  of  the 
term 'theft,'  knowing  the  same  to  have 
been  8o  acquired,  he  shall  be  pnnlabed," 
etc.  The  defect  eapposed  to  exist  in  the 
recoKnicance  is  that  the  word  "stolen"  is 
used  instead  of  the  statutory  words  re- 
quired, «»  •  ♦  in  such  manner  as  that 
the  acquisition  comes  within  the  meaninc 
of  the  term  'theft.'"  This  objection  is 
met  by  the  provision  of  article  739,  Pen. 
Code,  and  which  article  Is  embraced  In  the 
same  chapter  ol  the  Code  that  contains 
article  748,  which  relates  to  the  subject  of 
-theft  in  Keneral."  By  article  739  it  is 
provided  that  "the  word  'steal'  or 
'stolen.*  when  used  in  this  Code  in  refer- 
ence to  the  acquisition  of  property,  Id- 
clades  property  acquired  by  tbelt."  Thus 
we  have  a  fixed,  definite  meaning  to  the 
word  "stolen,"  and,  givinK  to  It  this 
meaning,  we  are  of  opinion  that  the  of- 
fense is  sufficiently  set  forth  and  described 
in  the  recognisance.  We  do  not  wish  to 
be  understood  as  holding  the  recitation  of 
the  offense  In  said  recogulcance  would  be 
a  Bufflcient  averment  of  the  offense  in  an 
indictment  charging  the  offense  of  acquir- 
ing and  concealing  stolen  property.  Mo- 
tion ior  rehearing  granted.  All  Judge* 
present  and  concurring. 

ON  THB   MERITS. 

Dattdbon,  J.  Appellant  was  indicted 
for  receiving  and  concealing  stolen  prop- 
erty, knowing  the  same  to  have  been  stol- 
en. The  property  alleged  to  have  been 
received  and  concealed  consisted  of  abuot 
100  pounds  of  pork,  cut  op  in  small  pieces, 
of  the  value  of  flO.  Apprllant  claims  that 
there  was  a  fatal  variance  between  the 
allegations  In  the  Indictment  and  the 
proof,  in  that  the  property  stolen  was 
not  pork,  hut  a  live  hog,  wblch  was  after- 
wards killed  by  parties  stealing  it.  We 
think  this  objection  is  not  well  taken. 
Appellant  is  not  shown  to  have  had  any- 
thing to  do  with  the  taking  of  the  live 
bog,  but  that  after  the  hog  was  stolen, 
and  had  been  cut  up,  he  did  receive  it  as 
alleged  in  the  indictment,  and  helped  to 
conceal  the  pork  into  which  the  hog  had 
been  converted  by  the  parties  who  had 
stolen  the  hog.  This,  we  think,  consti- 
tutes no  variance  between  the  evidence 
and  the  allegations,  in  so  far  as  the  de- 
fendant is  concerned.  It  was  «>b]ected 
That  the  confessions  of  defendant  were 
not  admissible,  he  being  under  arrest  at 
the  time,  and  not  having  been  warned 
that  bia  statements  would  be  uaed 
against  falra.  This  objection  is  answered 
by  the  fact  that  defendant,  notwith- 
standing he  was  under  arrest,  made  a 
statement  of  facts  and  circurastanceH 
with  regard  to  the  pork  which  were  found 
to  be  true,  which  conduced  to  support  bis 
guilt,  and  wblch  statement  made  by  him 
led  to  the  finding  of  the  secreted  or  stolen 
property  by  the  owner.  Confessions,  un- 
der such  circumstances,  are  by  our  stat- 
ute (Code  Crlm.  Proc.  art.  750)  expressly 
excepted  frptn  the  general  rule  that  con- 
fessions made  nnder  arrest,  and  where  the 
party  was  not  cautioned,  are  not  admis- 


sible evidence.  But,  in  our  opinion,  there 
is  a  fatal  objection  to  the  conviction,  for 
which  the  Judgment  must  necessarily  be 
reversed.  There  is  no  evidence  in  the  rec- 
ord showing  what  was  the  value  of  the 
alleged  stolen,  received,  and  concealed 
property,  nor  does  it  appear  that  any 
effort  was  made  to  prove  the  value  ol  this 
property.  "Property,  to  be  the  subject 
of  theft,  mast  have  some  specific  value. " 
Willson,  Crlm.  St.  §§  1257,  1205.  "  it  is  nec- 
essary to  allege  the  value  of  the  propert,v, 
and  where  It  is  necessary  to  allege  it  It  is 
necessary  to  prove  It."  Id. §1285.  Because 
the  proof  fails  to  show  any  value  of  the 
alleged  stolen  property,  the  Judgment  is 
reversed,  and  the  cause  remanded.  All 
judges  present  and  concur. 


Choatb  y.  Huff  et  al. 
(Court  of  Appeals  of  Texa».    Deo.  8S,  1891.) 

AOTIONB   AOAIKST    KXECtTTOKB — EtiDEKCB — DbFO- 
BITIOK — TRAKSAOTIONB  WITH  DECEDENTS. 

1.  A  deposition  As  to  the  execation  of  a  note 
by  a  person  since  deceased,  token  for  the  purpose 
01  province  ap  the  claim  before  the  executors, 
is  not  admissible  la  a  suit  subsequently  brought 
against  the  executors  upon  the  note,  as,  with  re- 
spect to  such  suit,  it  Is  res  inter  alios. 

2.  Rev.  m.  art.  2248,  providing  that  in  suits 
against  executors  or  administrators  no  party 
shall  testify  "to  any  transaction  with  or  state- 
ment by  the  testator  or  Intestate,  unless  called 
to  testify  thereto  by  the  opposite  party, "  does 
not  prevent  a  party  suing  executors  from  testify- 
ing that  he  had  lost  a  note  owned  by  him,  and 
purporting  to  lie  executed  by  the  deceased. 

Appeal  from  Kaufman  county  court; 
John  Vesry,  Judge. 

Action  by  J.  R.  Choate  against  W.  L. 
Huff  and  one  Cole,  as  executors  of  Fielding 
Hill,  upon  a  note.  Judgment  for  defend- 
ants    Plaintiff  appeals.    Reversed. 

Woods  A  Oasaett,  for  appellant.  W.  H. 
Allen,  J.  D.  Cunaiagbaw,  and  Clark  4 
Morrow,  tor  appellees. 

White,  P.  J.  Choate  brought  this  suit 
against  Huff  and  Cole  as  executors  of  one 
Fielding  Hill  to  recover  a  thousand  dol- 
lars alleged  to  be  due  him  on  a  note  exe- 
cuted by  said  Hill,  deceased,  on  Novem- 
ber 15, 1S88,  and  due  12  months  after  date, 
bearing  interest  at  10  per  cent.,  and  which 
note,  it  was  alleged  in  the  petition,  was 
lost.  At  the  trial  Judgment  was  rendered 
for  defendants,  executors,  and  from  that 
Judgment  this  appeal  Is  taken. 

The  first  error  complained  of  is  that  the 
court  excluded  the  deposition  of  one 
Knight,  a  witness  for  plaintiff,  whom  it 
is  alleged  would  have  proven  the  execu- 
tion of  said  lost  note,  and  its  delivery  to 
the  plalutifl  by  the  dt'teudant's  testator. 
We  do  not  think  the  court  erreii  in  this 
ruliug,  because  it  is  made  to  appear  that 
the  pretended  deposition  of  the  witness 
Knight  had  been  taken  before  this  salt 
was  filed,  and,  the  executors  being  inde- 
pendent executors  under  a  will  which  pro- 
vided that  no  further  action  should  be 
taken  in  the  prol>ate  court,  except  to  pro- 
bate the  will  and  the  appointment  of  said 
executors,  the  said  pretended  deposition 
could  not  be  held  to  be  a  legal  deposition, 
properly  taken  in  this  case,  to  prove  the 
said  lost  claim,  and  it  was  Inadmissible  for 
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nny  other  purpoBe  In  tbia  cnse.  Tbe  dep- 
osition had  been  taken  before  thlH  suit 
waH  brnogbt  for  the  purpmte  of  proving 
np  a  claim  aa  a  lost  inBtrument  to  be  pre^ 
Ben  ted  to  the  execiUorH  for  allowance,  and 
it  was  not  taken  in  support  of  tbe  issues 
involved  in  and  as  a  part  of  the  proceed- 
inKs  of  this  eaue.  It  was  rea inter alloa, 
when  considered  in  reference  to  this  case. 

Appellant  proposed  to  prove,  when 
upon  the  stand  as  a  witness,  that  he  bad 
lost  a  note  which  purported  to  have  been 
aliened  by  the  deceased,  and  g^lven  to  him, 
and  which  was  the  subject-matter  of  this 
suit.  This  testiroouy  was  objected  to,  be- 
cause it  would  necessarily  involve  the  fact 
that  the  deceased  had  fflven  the  appellant 
such  a  note;  and  to  have  admitted  such 
testimony  would  have  been  in  contraven- 
tion of  the  provisions  of  the  statute  (ar- 
ticle 2218,  Bev.  St. )  which  inhibits  a  party 
in  suits  aKainst  executors  from  testifying  as 
"to  any  transaction  with  or  statement  by 
the  testator  or  intestate,  aniens  called  to 
testify  thereto  by  the  opposite  party." 
We  are  of  opinion  that  the  statute  quoted 
is  not  intended  to  prohibit  a  party  from 
testifying  to  things  which  are  independ- 
ent of  tbe  act  or  transaction  on  the  part 
of  the  deceased ;  in  other  words,  if  this  ap- 
pellant could  testify  that  he  at  one  time 
bad  in  bis  posaession  a  note  which  pur- 
ported to  be  signed  by  the  deceased,  and 
which  note  had  subsequently  been  lost  by 
him,  such  fact  was  certainly  a  tact  inde- 
pendent of  any  act  on  the  part  of  or 
transaction  with  the  deceased.  It  would 
still  be  a  question,  and  which  fact  Is  the 
very  question  In  this  case,  as  to  whether 
or  not  the  deceased  had  executed  such  » 
note  a<4  the  one  sued  on.  While  such  tes- 
timony was  offered  for  the  purpose  of 
proving  the  Independent  fact  that  the 
plaintiff  had  had  in  his  possession  such  a 
note.  It  could  not  be  used  as  evidence  of 
the  fact  that  deceased  bad  executed  such 
note,  and  the  court  should,  under  the  clr- 
cumstanr-eH,  have  admitted  the  testi- 
mony, and  have  so  instructed  the  Jury. 
Id  fact.  It  was  a  matter  which,  after  the 
evidence  had  been  admitted,  should  have 
been  controlled  by  appropriate  instruc- 
tions on  the  part  of  the  court.  We  are 
clearly  of  opinion  that  the  court  erred  in 
not  admitting  the  testimony,  and  for  thia 
error  the  judgment  is  reveraed,  and  the 
cause  remanded.  All  Judges,  present  and 
concurring. 

GiBBS  y.  State. 

(Court  of  Appeals  of  Texas.    Dec.  33,  1891.) 

MOBDEB — Nbw  Tkial— Tbstiuont  or  AoquiTTBD 
Joint  DBrsNDAiiT. 

When  two  persons  are  jointly  tried  for 
murder,  and  one  is  acqnitted,  while  tbe  otber  is 
convicted,  a  new  trial  mast  be  granted  to  the  lat- 
ter in  order  to  obtain  the  testimony  of  the  former, 
when  tbe  former  makes  afBdavit  showing^  in  full 
what  his  testimony  will  be,  and  that  it  Is  mate- 
rial.   Rucker  v.  State,  ?  Tex.  App.  649,  followed. 

Appeal  from  district  court,  WUilnmson 
county;  W.  M.  Kby,  Judge. 

Indictment  for  murder.  A  motion  for  a 
new  trial  was  denied,  and  defendant  ap- 
peals.   Reversed. 


lUcbard  H.  Harrison,  Asst.  Atty.  Oen., 
for  the  State. 

White,  P.J.  Tbe  Indictment  inthiscase 
was  a  Joint  one  for  murder  against  J.  P. 
Olbbs,  John  Gibbs.  and  Andrew  Sattoo, 
and  the  parties  were  pat  upon  their  trial 
Jointly.  The  result  of  the  suit  was  that,  aft- 
er the  evidence  lor  tbe  state  had  been  sub- 
mitted, the  district  attorney  made  a  mo- 
tion, which  was  granted  by  the  court,  and 
the  prosecution,  in  so  far  as  defendant 
John  Qlbbs  was  concerned,  was  dlmisaed. 
As  to  defendant  Andrew  Sutton,  the  verdict 
of  tbe  Jury  was  that  he  was  not  guilty, 
and  he  was  discharged.  This  appellant 
was  convicted  of  murder  in  the  first  de- 
gree, and  his  punishment  assessed  at  a 
life-term  in  the  penitentiary.  In  his  mo- 
tion for  a  new  trial,  among  other  grounds 
stated  in  said  motion,  was  that  the  new 
trial  was  sought  in  order  that  defendant 
might  bbtaln  the  testimony  of  his  co-de- 
fendant Andrew  Sutton,  who  bad  been 
Jointly  tried  with  him,  and  who  had  been 
acquitted;  and  in  support  of  this  ground 
of  the  motion  he  sets  forth  the  affidavit 
of  said  Andrew  Sutton,  stating  in  tall 
what  his  testimony  would  be  upon  an- 
other trial  of  the  case.  This  testimony,  as 
set  forth  in  the  affidavit  of  Sutton,  Is  cer- 
tainly most  material  and  importapt  to 
defendant,  and  we  cannot  say  that  it 
would  or  should  bedlsregarded  on  account 
of  Sutton's  supposed  complicity  in  the 
commisnion  of  the  crime,  nor  that  it  will 
not  probably  change  tbe  result  of  the  case 
on  another  trial.  In  Rncker  t.  State.  7 
Tex.  App.  549,  it  is  said:  "There  can  be 
no  doubt  at  this  day  as  to  the  rule,  or  the 
correctness  of  the  rule.  In  proper  cases,  as 
now  established  in  this  state,  that  where 
two  are  jointly  indicted,  and  one  is  tried 
and  convicted,  and  subsequently  the  other 
la  tried  and  acquitted,  a  new  trial  will  be 
granted  the  former  to  obtain  the  testi- 
mony of  the  latter,  where  It  appears  that 
the  new  evidence  is  legal  and  competent 
and  material  to  his  defense;"  citing  Lyles 
V.  State,  41  Tex.  172;  Bich  v.  State,  1  Tex. 
App.  206;  Huebner  v.  State,  3  Tex.  App. 
468;  Williams  v.  State.  4  Tex.  App.  5; 
and  Brown  v.  State,  6  Tex.  App.  286.  See 
the  same  question  discussed  subsequently 
in  the  cases  of  Helm  v.  State,  20  Tex.  App. 
41 ;  Barron  v.  State.  23  Tex.  App.  462,  5  S. 
W.  Rep.  237 ;  Jones  v.  State,  28  Tex.  App. 
501,.5S.  W.  Rep.  13S;  Smith  v. State, 28  Tex. 
App.  309,  12  S.  W.  Rep.  1104.  Becanse.  in 
our  opinion,  the  court  should  have  grant- 
ed a  new  trial,  and  erred  in  refusing  same 
upon  the  ground  above  stated,  the  judg- 
ment is  reversed,  and  the  cause  remanded. 
All  judges  present  and  concurring. 


Vance  ▼.  Hartzblu 
{Cowrt  of  Avi>enU  of  Texaa.    Dea  33,  1891.) 

COMTRACTS — Pe  RFORM  AKOB. 

One  who  purohaaed  a  tombstone,  which  the 
seller  was  to  procure  in  Italy,  afterwards  asked 
to  be  released  from  his  contract.  But  the  seller 
had  alread;  ordered  the  atone,  and  It  was  agreed 
that  the  purchaser  should  accept  ft  apon  its  ar- 
rival, and  try  to  resell  it,  while  thn  seller  should 
set  It  ap  in  his  yard,  and  allow  it  to  remain  there 
nntil  sold.     EbeUL,  that  the  contiMtwas  «>•■ 
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«ated,  and  the  monqr  tieoMne  due  when  the  atone 
was  so  set  ap. 

Appeal  from  Navarro  county  coart; 
John  H.  Rice,  Judge. 

Action  by  J.  P.  Vance  against  D.  B, 
Hartzell  upon  a  contract.  Judgment  for 
defendHot.    Plaintiff  appeals.    Beveraed. 

Croft  A  Croft,  fur  appellant.  McClellaji 
4t  Piince,  lor  appellee. 

Davidson,  J.  This  wan  a  contract  en- 
tered into  between  ttie  parties  in  regard  to 
the  sale  and  purchase  of  a  tombstone; 
appellee  having  executed  his  note  for  the 
price  of  same,  and  the  same  hud  been  pur- 
chased and  trauHported  from  Italy,  and 
was  to  be  erected  in  a  certain  grave-yard 
named  in  the  contract.  After  appellant, 
in  parauance  of  the  contract,  had  ordered 
the  tombstone,  appellee  came  to  him, 
and  notified  him  that  bis  brother  had 
bought  another  tombstone,  and  wanted 
appellanir  to  release  him  from  the  con- 
tract. This  appellant  declined  to  do,  on 
the  ground  that  he  had  already  purchased 
the  monument,  and  all  that  was  left  to 
be  done  to  complete  the  contract  was 
to  letter  and  engrave  it  on  its  arrival. 
Tbe  parties  then  agreed  that  appellee 
would  take  tbe  tombstone  when  it  ar- 
rived, and  try  and  sell  it,  and  that  ap- 
pellant should  on  its  arrival  put  It  up 
In  his  marble-yard.  Instead  of  tbe  grave- 
yard, and  not  put  any  lettering  or  en- 
irraving  on  it,  but  hold  it  in  his  marble- 
yard  as  the  property  of  and  subject  to  the 
orders  and  sale  o'  appellee;  in  which 
event,  that  is,  upon  Its  being  brougHt 
nver  and  put  up  in  the  marble-yard,  ap- 
pellee was  to  be  liable  for  the  amount  due 
npun  the  original  contract.  The  monn- 
meut  arrived,  and  appellant  erected  it,  as 
he  obligated  he  would  do,  In  his  marble- 
yard.  Appellee  refused  to  pay  the  note, 
and  appellant  sued  htm  upon  It.  In  bis 
sapplemental  petition  appellant  set  up  all 
thefa<'ts  as  above  stated.  Appellee  ex- 
cepted to  the  sufficiency  of  the  amended 
petition,  upon  tbe  ground  that  it  shuwed 
an  executory  contract,  and  a  suit  upon 
an  executory  contract,  and  the  court  suo- 
tained  the  exception,  and  dismlMsed  the 
aopplemental  petition,  and  gave  Judgment 
In  favor  of  appellee.  ThiH  wan  error. 
The  contract  was  not  an  executory  con- 
tract, but  an  executed  «me,  wheneverlt  was 
shown  that  appellant,  as  was  alleged  In 
tbe  petltlnn.  had  complied  with  his  con- 
tract, and  that  nothing  else  remained  to 
be  done  by  him  to  complete  its  execution. 
Tbejodgment  is  reversed,  and  the  cause 
remanded.  All  Judges  pres3nt  and  concur- 
ring. 

Mn.LEB  et  al.  v.Oberxlbaf. 

(Court  of  Appeals  of  Texas.    Dec.  22,  1891.) 

6LU.B  —  Bbbagb  or  Warbantt— Etidsnce  —  Hjlm- 

A0E8. 

1.  A  carriage  was  sold  with  a  warranty  to 
IwlltBt  class,  and  the  purchaser  received  and 
used  it  for  two  years  without  complaint,  paying 
the  inatallmeDts  of  the  price  according  to  the 
contract.  In  an  action  to  recover  a  balance,  he 
testified  that  the  carriage  was  not  first  class  when 
received,  and  in  this  he  was  supported  by  the 
testimony  of  two  supposed  ezpcnrts,  who,  how- 
«rer,  did  not  aee  the  carriage  anUl  the  end  of  the 


two  years.  Three  persons  who  saw  It  at  the  time 
of  delivery  testified  that  It  was  then  first  class. 
Hetd,  that  the  evldenoe  was  Insofflolant  to  sap- 
pwt  a  verdict  for  defendant. 

2.  The  oourt  having  charged  that,  if  there 
was  a  warranty  which  failed,  the  damages  oc- 
casioned thereby  should  be  deducted  from  the  bal- 
ance of  the  purchase  price,  it  was  error  to  re- 
fuse a  further  charge  that  the  mea&ure  of  dam- 
ages was  the  difference  between  the  value  ot  the 
carriage  contracted  for  and  the  one  aotually  re- 
ceived. 

Appeal  from  Harrison  county  court;  A. 
H.  Cooper,  Judge. 

Action  by  E.  M.  Miller  &  Co.  against  L. 
Greenleaf  upon  two  promissory  notes  rep- 
resenting the  balance  due  for  tbe  purchase 
ot  a  carHage.  Verdict  and  Judgment  for 
defendant.     Flalntlffs  appeal.    Reversed. 

T.  P.  Young,  for  a  ppellants. 

White,  P.  J.  This  suit  was  brought  by 
ap[>ellants  to  recover  of  appellee  the 
amount  due  on  two  promiRSory  notes, 
each  for  deferred  payments  un  the  pur- 
chase price  of  and  the  foreclosure  of  a 
mortgage  given  by  appellee  on  a  vehicle 
called  a  "fonr-poBt  via  a  via"  of  the  value 
of  $450.  The  original  contract  ia  evi- 
denced by  the  following  order',  to-wit: 
"  Marshall,  December  7tb.  18S8.  E.  M.  Mill- 
er &  Co.,  Quincy,  111.:  Please  ship  to  me 
at  once,  1888,  or  as  soon  thereafter  as  prac- 
ticable, the  following  described  vehicle,  for 
which  I  agree  to  receive  and  pay  all 
freight  or  express  charges  on  same,  and 
settle  for  according  to  terms  and  condi- 
tions described  In  this  order.  N.  B.  Our 
responsibility  ceases  when  we  take  bill  ot 
lading  per  your  instructions.  Your  re- 
course for  losses,  damages,  and  delays  in 
delivery  is  upon  the  carrier.  We  do  not 
guaranty  rates  of  freight  unless  so  speci- 
fied in  order,  but  will  always  get  the 
cheapest  we  can  on  day  of  shipment;  nor 
will  we  recognize  any  verbal  agreement  or 
onderstanding  otherwise  than  exxiressed 
on  the  face  of  this  order.  All  orders  taken 
subject  to  the  approval  of  E.  M.  Miller  & 
Co.,  and  all  claims  for  damages  must  be 
made  within  Ave  days  after  the  receipt  of 
goods."  Appellee  received  the  carriage  in 
due  time,  and  used  same  for  more  than 
two  years  and  a  half,  never  making  any 
complaint  that  same  was  not  in  full  com- 
pliance with  the  contract,  or  expressing 
any  dissntisfaction  with  the  same.  He 
paid  up  the  instnllments  of  purchase 
money  as  they  fell  due.  Appellee,  In  his 
own  testimony,  stated  :  "I  paid  the  notes 
as  they  fell  due  until  I  thought  I  had  paid 
as  much  as  the  vehicle  was  worth,  and 
then  I  stopped. "  There  was  no  evidence 
as  to  the  value  of  the  carriage  when  he 
received  it,  nor  that  it  was  not  such  a  car- 
riage as  was' contracted  for.  Appellee 
bad  pleaded  a  general  denial  to  the  cause 
of  action,  and  also  that  the  carriage  was 
not  such  as  was  warranted,  and  he  placed 
his  damages  at  f  100.  At  the  trial  the  Jury 
found  a  verdlctforthedefendant,  and  Judg- 
ment was  rendered  accordingly  In  his 
fuvor  and  for  costs  of  the  suit.  In  Its 
charge  to  the  Jury  -the  court  failed  to  state 
the  rules  as  to  the  measure  ot  damages 
applicable  to  the  facts.  On  this  subject 
the  charge  of  the  court  was  as  follows: 
"  You  are  instructed  tbe  plaintiffs  are  en- 
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titled  to  recover  the  amonnt  of  tbe  notes 
with  interest  expressed  In  them,  unless 
there  was  a  warranty  which  has  failed; 
and  if  you  find  that  there  was  such  a  war- 
ranty, and  that  the  carriage  did  not  come 
up  to  said  warranty, you  will  deduct  from 
the  amount  of  plaintiffs' claim  the  dam- 
age that  defendant  has  sustained  by  rea- 
son of  such  failure.  "  Appellants  requested, 
and  the  co<irt  refused  to  give,  the  follow- 
ing instruction,  covering  the  court's  omis- 
sion as  to  the  measure  of  damages,  to- 
wlt:  "In  this  case  you  are  Instructed 
that  the  measure  of  damnges  as  to  the 
warranty,  if  you  find  there  was  one,  Is 
the  difference  between  the  value  of  the  car- 
riage which  the  defendant  actually  re- 
ceived and  tbe  one  which  was  contracted 
for;  and  in  estimating  any  damage  for  de- 
fendant you  will  begoverned  by  this  rule." 
It  is  clearly  error  to  refuse  this  Instrur- 
tiou.  The  evidence  upun  which  the  judg- 
ment appears  to  liarnbeen  rendered  in  the 
court  below  was  that  of  the  appellee  him- 
self, who  testiflud  that  it  was  warranted 
that  the  vehicle  which  he  bought  would 
be  first  class  in  every  particular,  and  that 
it  was  not  first  class  and  what  the  agents 
of  appellants  agreed  it  should  be;  and  also 
the  testimony  of  two  supposed  experts, 
who  did  nut  see  the  carriage  until  it  bad 
been  used  over  two  years  by  appellee,  and 
who  testified  that  In  their  opinion  It  was 
not  first  class  when  received.  To  say  the 
least  of  it,  such  testimony,  after  the  expi- 
ration of  over  two  years  from  the  date  at 
which  the  carriage  was  received,  and  after 
it  had  been  used  by  the  appellee  for  all 
that  period  of  time  without  any  com- 
plaint that  it  was  not  as  warranted.  Is, 
in  our  opinion,  most  unsatibfactory  and  in- 
conclusive as  to  the  tacts  to  which  these 
parties  deposed.  On  the  otherhand.plain- 
tiffs  proved  by  the  testimony  of  E.  T.  Mill- 
er, E.  H.  Todd,  and  Henry  Yakel,  parties 
who  knew  the  carriage  at  the  time  it  was 
made  and  received,  that  it  was  first  class, 
and  complete,  and  came  up  to  the  war- 
ranty. Because  the  court  erred  in  failing 
to  Instruct  the  Jury  as  to  the  proper  meas- 
nre  of  damages,  and  niso  in  failing  and  re- 
fusing to  give  plaintiffs'  special  requested 
instruction  embodying  tbe  law  upon  that 
subject,  and  because,  in  our  opinion,  the 
evidence  is  Insufficient  to  support  the  ver- 
dict and  judgment,  the  judgment  Is  re- 
versed, and  tbe  cause  remanded.  All 
Judges  present  and  concurring. 


Jenni.ngs  v.  State. 

(Court  0/  Appeals  of  Texas.    Dec.  6,  189L) 

CRiMiNiLL  Complaint— iMPOssiBLB  Date. 

A  complaint  charging  ananllcensed  sale  of 

liquors,  the  jurat  to  which  is  sworn  to  six  days 

prior  to  the  time  of  the  commission  of  tbe  offense 

as  alleged  therein,  Is  insufficient  to  support  an 

information. 

Appeal  from  Ellis  county  court;  B.  M. 
Daniel,  Judge. 

Information  against  W.  C.  Jennings  for 
selling  liquor  without  a  license.  Judg- 
ment of  conviction.  Defendant  appeals. 
Reversed. 

Tom  P.  Whipple,  for  appellant.  Rich- 
ard H.  Harrisoa,  Asst.  Atty.  Gen.,  for  the 
State. 


Whitb.  p.  J.  This  was  a  prosecation 
for  engaging  in  and  pursuing  the  occupa- 
tion of  retail  liquor  dealer  without  first 
having  obtained  a  license  therefor.  It  was 
Instituted  by  a  complaint  made  before  the 
county  attorney.  This  complaint  alleges 
that  the  offense  was  committed  on  the 
12th  day  of  November,  1890.  In  his  jurat 
to  the  affldavit  or  complaint  the  county 
attome.T  certifies  that  it  was  subscribed 
and  sworn  to  before  him  on  the  (Jth  day  of 
November,  1890;  that  is,  that  the  com- 
plaint was  madesix  days  before  the  offense 
is  alleged  to  have  been  committed.  Tbe 
jurat  of  the  officer  is  not  only  essential  to 
a  complaint,  (Scott  ▼.  State,  9  Tex.  App. 
434;  Robertson  v.  State.  %  Tex.  App.  529, 
s  S.  W.  Rep.  659;  Neiman  v.  State,  29  Tox. 
.■^pp.  3«0, 16  S.  W.  Rep.  253,)  but  niupt  also 
be  presumed  to  impart  verity  to  the  ex- 
tent of  its  declarations.  With  regard  to 
its  necessary  recitals.  If  there  is  a  conflict 
with  the  instrument  certified  it  piust  con- 
trol. Lanham  v.  State,  9  Tex.  App.  232, 
is  a  case  directly  in  point  with  the 
case  wn  are  considering.  The  complaint  la 
a  predicate  for  and  essential  as  a  basis  for 
the  information.  They  are  both  neces- 
sary parts  of  tbe  prosecution,  and  most 
be  filed  together.  Code  Crim.  Proc.  arts. 
85,  36,  431.  If  the  complaint  alli^^es  an  Im- 
possible date  It  will  not  support  an  infor- 
matiun,  but  the  latter  will  be  quashed. 
Collins  v.  State,  6  Tex.  App.  37:  Hefner  v. 
State,  16  Tex.  App.  673;  Huff  v.  State,  23 
Tex.  App.  291,  4  8.  W.  Rep.  890;  Brewer  v. 
State,  6  Tex.  App.  248.  Because  the  com- 
plaint  was  made  at  a  date  anterior  to  tbe 
offense  alleged,  it  Is  insufflcieut  and  invalid ; 
and  because  tbe  information  Is  not  based 
upon  and  supported  by  a  valid  complaint, 
the  judgment  Is  reversed,  and  the  pioseco- 
tlon  is  dismissed. 

HcRT,  J.,  absent.   DAviDS3N,J.,concunu. 


FiBHRR  ▼.  State. 

iCourt  0/  Appeals  of  Texas.    Dec.  8, 1801.) 

HoMibiDS — CoNTiirnAircs — IvaAm-n  as  a  Dbfbitsv 
— Nkw  Tkial — Burden  op  Pkoof. 

1.  Defendant,  on  trial  for  murder,  applied 
for  a  oontinuanco  on  account  of  the  absence  of 
five  witnesses,  of  whom  two  testified  at  the 
trial,  and  a  third  was  tendered  to  and  was  ex- 
cuaod  by  defendant.  A  fourth,  who  first  met  de- 
fendant In  jail  after  the  killing,  bad  been  dis- 
charged from  custody,  and  could  not  be  found. 
Tbe  facts  expected  to  be  proved  by  these  wit- 
nesiies  were  that  they  had  known  defendant  for 
some  time;  that  before  and  since  the  klUing  they 
had  often  seen  bim  get  up,  fight  at,  and  run 
from  some  imaginary  danger,  and  afterwards  be- 
come calm  and  at  times  morose.  The  evidence 
showed  that  defendant  was  a  somnambulist.  It 
was  established  that  somnambulism  was  not  an 
Indication  of  insanity.  The  fifth  witness  was  ex- 
pected to  testify  on  this  state  of  facts  that  she 
believed  defendant  to  be  insane.  Held,  that  tbe 
application  for  a  continuance  was  properly  over- 
ruled. 

2.  The  evidence  established  the  crime,  un- 
less defendant  was  insane.  The  wife  of  deceased 
testified  that  two  months  before  the  killing  de- 
fendant told  her  that  he  had  tried  to  have  im- 
proper relations  with  her  daughter,  who  was  not 
quite  10  years  old,  and  that  ber  husband  did  have 
impi-opor  relations  with  the  child;  that  she  never 
saw  anything  wrong  between  her  husband  and 
tlia  child:  that  defendant  continued   to  talk    fra- 
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aaently  to  witness  abont  It;  tliat  he  always  can- 
[oaed  her  to  keep  it  secret;  that  her  daughter 
told  her,  after  the  killing,  of  defendant's  at- 
tempted intimacy  with  her.  The  daughter  testi- 
fied that  after  the  killing,  and  before  sDe  knew 
of  it,  defendant  urged  her  to  say  that  her  father 
had  been  too  intimate  with  her.  Another  witness 
testified  that  while  in  jail  defendant  said  that 
some  other  parties  were  guilty  of  criminal  inter- 
course with  Uie  daughters  of  deceased.  Defend- 
ant on  another  occasion  asked  one  R.  what  he 
thought  of  a  man  who  would  have  Intercourse 
with  his  own  daughter,  and  said  he  knew  of  one 
or  two  who  did.  A  physician  testified  that  de- 
fendant asked  witness  to  treat  him  for  mastur- 
bation ;  that  defendant  bad  no  appearance  of  in- 
sanity, bat  seemed  confused  and  embarrassed; 
that  the  disposition  of  amsHturbatoris  harmless; 
that,  stripping  the  case  of  everything  but  the 
fact  that  defendant  had  killed  deceased  in  the 
unfounded  belief  that  he  was  too  intimate  with 
his  daughter,  witness  was  of  opinion  that  the 
killing  was  not  the  act  of  an  insane  man.  The 
father  of  defendant  testified  that  he  had  never 
regarded  him  as  right.  Another  witness  tes- 
tified that  the  father  admitted  on  the  day  of  the 
killing  that  he  bod  never  noticed  indications  of 
Insanity.  All  the  witnesses  regarded  defendant 
aa  sane.  After  the  killing  defendant  refused  to 
gire  up  the  pistol,  saying  that  they  might  try  to 
mob  him,  and  that  be  should  be  hung  for  the 
olme.  Held,  that  the  evidence  was  insuffloient 
to  support  the  defense  of  insanity. 

8.  Defendant  moved  for  a  new  trial  on  the 
ground  of  newly-discovered  evidence  of  Dr.  H., 
by  whom  It  was  expected  to  pruve^that  in  his 
opinion  defendiant  was  Insane.  H.  had  been 
present  during  a  large  part  of  the  trial,  to  the 
knowledge  of  defendant  and  his  counsel,  but  was 
not  examined.  Neither  defendant  nor  his  coun- 
sel made  affidavit  that  (he  evidence  was  newly 
discovered,  field,  that  the  motion  was  properly 
overruled. 

i.  Defendant  requested  an  instruction  which 
required  the  state  to  show  affirmatively  that  de- 
fendant was  sane  at  the  time  of  the  kill  lug,  pro- 
'^ded  there  was  no  AWdence  to  establish  insaa- 
I^.  field,  that  the  Instrnotion  was  properly 
ransed. 

Appeal  frum  district  court,  Delta  coun- 
ty;  E.  W.  Terhcne.  Jndffe. 

Indictment  of  Jim  Flstaer  for  murder. 
Verdict  and  jn^gment  of  conviction.  De- 
fendant appeals.     Affirmed. 

Howard  Templetoa  and  Richard H.  Har- 
rison, AsBt.  Atty.  Gen.,  for  tlie  State. 

Davidson,  J.  Appellant  was  convicted 
of  tbe  murder  of  Austin  Hardy  on  July  5, 
1891,  and  the  jury  aRsesBed  against  lilui 
tbe  deatiipt'nalty.  There  was  an  applica- 
tion for  a  continuance  made  by  appellant 
for  tbe  testimony  of  several  witnesses  wbo 
were  alleged  to  be  absent.  They  were 
five  in  number.  Two  of  these— Dr.  Bee- 
ton  and  Brownlow  Cos  ton— testified  on 
the  trial,  and  another,  Mrs.  Patterson, 
was  tendered  to  and  excused  by  appellant. 
The  remaining  two — Mrs.  Hollon  and 
Charles  Green — did  not  attend.  Green 
was  a  stranser  to  defendant,  and  never 
met  htm  until  during  the  month  of  Sep- 
tember subsequent  to  the  homicide;  was 
In  Jail  a  short  time  with  him :  was  dis- 
cbarKod  therefrom,  and  has  disappeared 
frum  theconntry.  It  may  be  further  stat- 
ed of  this  witness  that  he  was  a  stranger, 
transiently  in  the  county  uf  the  homicide, 
and  while  there  was  arrested  tor  felony, 
placed  in  jail  with  the  defendant,  and  was 
discharged  shortly  tliereafter,  and  upon 
bis  di8cbars«  from  custody  disappeared, 


and  the  officers  have  been  nnable  to  ascer* 
tain  his  whereabouts  since  that  time. 
The  facts  expected  to  be  proved  by  blm 
are  alleged  to  extend  over  a  space  of  time 
both  prior  and  subsequent  to  tbe  date  ot 
the  homicide.  It  is  clear  that  the  court 
did  not  err  in  overruling  the  application 
MS  to  this  witness.  By  all  of  these  wit- 
nesses except  Dr.  Becton  appellant  expect- 
ed to  prove "  that  they  have  known  de- 
fendant for  some  time,  and  that  before 
and  since  the  5th  day  ot  July,  ISdl,  they 
have  seen  defendant  act  and  talk  like  aa 
insane  person;  that  frequently  at  night 
and  in  day-time  deiendnut  did  in  tbe  pres- 
ence of  said  wituesseu  suddenly  get  up, 
fight  at,  and  run  from  some  imaginary 
danger,  and  afterwards  would  cool  down 
and  become  calm,  and  at  times  morose; 
that  said  witnesses  will  testify  that  de- 
fendant was  regarded  by  them,  from  said  . 
acts  and  declarations,  as  of  unsound 
mind."  The  evidence  shows  beyond  dis- 
pute, and  was  not  controverted  by  the 
state,  that  defendant  was  a  somnambu- 
list, and  would  make  noises  in  his  sleep, 
"  got  up, "  and  move  about  in  his  sleep,  and 
do  such  other  things  as  that  character  of 
persons  do  under  similar  circumstances. 
It  is  also  equally  established  thafsom* 
nanibulism  is  not  Insanity, "and  "it  is  not 
an  indication  of  insanity. "  It  was  upon 
tbis  state  of  case  that  Mrs.  Hollon  wa» 
expected  to  testify  that  she  believed  de- 
fendant to  be  insane.  Had  she  so  stated, 
it  is  not  probable  that  the  Jury  would 
have  believed  her  conclusion  and  opinion 
to  be  correct  In  the  face  of  the  other  te  ti- 
mony  to  the  effect  that  somnambulism  is 
not  a  symptom  or  evidence  of  Insanity. 
The  court  properly  overruled  the  applica- 
tion for  a  continuance. 

Appellant's  second  contention  is  the  in- 
BUflicieney  of  the  evidence  to  support  the 
verdict  of  the  jury.  Tbe  undisputed  evi- 
dence is  that  defendant  and  deceased  were 
brotbers-in-law ;  that  the  defendant  had 
lived  with  deceased  for  some  months  prior 
to  the  homicide,  at  least  moat  of  tbe  time 
during  said  months;  and  that  tbe  homi- 
cide occurred  on  July  5, 1S91,  on  the  prem* 
Ises  of  the  deceased,  in  a  corn-field.  The 
facts  show  a  cold-blooded  and  heartless 
killing,  and  these  facts  are  also  undisput- 
ed, unless  tbe  defendant  was  insane  at  the 
time  of  the  homicide.  Tbe  only  defense 
set  up  or  attempted  to  be  proved  on  the 
trial  was  an  effort  to  establish  the  insau- 
ity  of  the  defends nt.  This  was  really  the 
only  contested  issue  before  the  Jury.  No- 
evidence  offered  by  the  defendant  upon  the 
issue  was  excluded.  It  was  all  admitted 
as  offered.  The  theory  of  Insanity  was 
based  upon  tbe  statements  of  defendant, 
prior  and  subsequent  to  the  killing,  that 
the  deceased  bad  been  having  illicit  inter- 
course with  his  own  daughter,  a  child 
less  than  10  years  of  age,  and  who  was  a 
niece  of  the  defendant. 

A  recapitulation  of  tbe  salient  features 
of  this  evidence  should  be  stated  in  order 
to  understand  the  case.  About  two 
months  before  the  homicide  defendant 
went  to  Mrs.  Hardy,  and  desired  to  im- 
part to  her  a  secret.  She  declined  to  hear 
it,  and  informed  her  brother  that  she  was 
"  a  poor  hand  "  to  keep  secrets.    He  inslst- 
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ed,  however,  that  she  should  hear  it,  and 
should  promise  not  to  tell  it  to  any  one. 
Finally  she  agreed,  and  heard  his  story. 
KhcthuB  teotlfled:  "Re  told  me  that  he 
had  tried  to  have  improper  intercourse 
with  my  daughter,  and  cuuld  have  done 
so,  but  that  he  quit,  and  did  not.  That 
my  husband,  Mr.  Hardy,  had  been  Iceep- 
ing  her.  I  said  to  him, 'Jim, you  must  be 
crazy.'  He  replied  that  he  was  not  as 
cruzy  as  I  was,  and  could  prove  what  he 
bad  charged  to  me  if  I  would  give  him  a 
chance.  I  told  him  I  did  not  believe  It  was 
true,  BO  far  as  he  was  conceriipd,  and  I 
knew  it  was  not  true  so  far  as  Mr.  Hardy 
was  concerned.  He  told  me  Mr.  Hardy 
treated  Alma,  who  was  my  oldest  daugh- 
ter, better  than  the  other  children ;  and 
that  he  (defendant)  heard  strange  noise.'i 
at  night;  and  if  I  would  but  look  and  lis- 
ten I  ronid  hear  and  see  the  same  thing. 
From  these  things  he  knew  Mr.  Hardy 
was  criminally  intimate  with  Alma.  I 
knew  it  was  not  so,  and  did  not  tell  Mr. 
Hardy,  becanse  I  knew  he  would  not  take 
it,  and  it  would  cause  trouble  between 
bira  and  my  brother.  Defendant  men- 
tioned this  to  me  several  times  alter  that 
before  the  killing.  •  •  •  I  never  saw 
and  never  suspected  anything  wrong  be- 
tween Mr.  Hardy  and  the  child.  After 
that  defendant  talked  to  me  abont  this 
several  times ;  iu  fact,  every  time  be  found 
me  alone  away  from  the  bouse.  •  •  • 
One  day  defendant  came  to  me,  and  pre- 
tended to  be  terribly  hurt,  and  I  told  him 
I  would  hear  no  more  of  it;  and  he  got 
down  on  his  knees,  and  cried  a  little  about 
my  refusing  to  hear  him.  I  did  nut  believe 
there  was  any  truth  in  defendant's  state- 
ment. Alma  lacked  ten  days  of  being  ten 
years  old  tbe  day  Mr.  Hardy  was  killed. 
•  •  •  Every  time  defendant  talked  to 
me  abont  Mr.  Hardy  being  too  intimate 
with  Alma  he  cautioned  nie  to  Keep  It  se- 
cret. He  said  he  had  done  no  good  talk- 
ing to  me,  as  I  would  not  believe  it,  and 
fae~  was  liable  to  t)e  murdered.  He  told 
roe  this  after  he  had  mentioned  the  mat- 
ter to  me  several  times,  wh»»n  I  told  him 
I  was  tired  of  it;  I  did  not  want  to  bear 
any  more  about  It.  I  know  Alma  got  in- 
to defendant's  bed  by  finding  her  there 
next  morning.  She  complained  of  being 
cold,  and  said  she  went  to  his  bed  on  that 
account.  After  the  killing  she  told  me  of 
defendant's  attempted  Intimacy  with  her." 
Alma  Hardy  testified:  "I  was  ten 
years  old  July  16, 1891.  Defendant  is  my 
uncle,  and  lived  with  us  several  months 
before  he  killed  my  father.  •  •  •  1  nev- 
er told  defendant  nor  mother  that  my  fa- 
ther bad  been  too  intimate  with  me,  be- 
cause he  never  was.  •  •  •  Defendant 
never  said  anything  out  of  the  way  tome. 
Once  we  were  in  bed  together.  I  went  to 
his  bed.  He  was  not  aalepp.  He  always 
slept  In  the  same  room,  and  one  of  my 
little  sisters  slept  with  him,  and  a  little 
brother  with  me;  and  father  and  mother 
slept  in  an  adjoining  room.  The  night  in 
gucMtlon  my  little  brother  wbb  in  uncle 
Jim's  bed  also.  I  don'tknow  why  I  went 
to  his  bed.  I  remained  in  his  bed  all  night. 
I  never  told  mother  about  this  until  Just 
before  the  first  court  after  the  killing." 
Just  after  the  homicide,  and  before  this 


witness  knew  of  It.  tb«  defendant,  on 
leaving  tbe  place  of  tbe  killing,  met  her 
coming  from  a  neighbor's,  where  she  had 
been  for  milk,  on  ber  ratnrn  home,  in  com- 
pan.v  with  other  grirls,  and  asked  her  "  to 
go  down  in  the  woods  with  him.  He  nev- 
er said  anything  more  to  me  until  we  left 
the  other  girls.  He  then  asked  me  to  say 
that  my  father  had  been  too  Intimate 
with  me.  I  told  him  I  would  not  do  so. 
He  insisted  that  I  should  do  so,  but  I  re- 
fused. He  asked  me  if  I  had  not  been  too 
intimate  with  father, and  I  said  'No.'  He 
said  he  thought  father  had  been  too  inti- 
mate with  roe.  I  said  he  had  not.  He 
urged  upon  roe  to  admit  it,  but  I  refused, 
because  it  was  not  so.  I  don't  know 
whetherhe  was  awake  at  the  time  1  got  in- 
to bis  bed  or  not.  He  was  afterwards 
awake.  Defendant  pulled  up  my  clothing 
with  bis  hands,  and  put  his  hands  upou 
my  private  parts,  and  took  his  private 
organ,  and  put  it  on  me,  against  my  pri- 
vate parts,  and  pushed  a  little.  He  held  it 
there  a  short  time.  He  never  said  a 
word."  The  conversation  in  wblcb  de- 
fendant sought  to  induce  this  witness  to 
admit  her  father's  intimacy  with  her  oc- 
curred a  few  moments  after  the  killinfc. 

Coston  testified  that  while  they  were  in 
Jail  together  he  heard  defendant  say  "that 
some  other  parties,  men  and  boys,  were 
guilty  of  criminal  Intimacy  with  the  Har- 
dy girls;  and  if  be  could  get  out  he  could 
prove  it. " 

Defendant  rode  In  a  back  wltb  one 
Reeves,  and  asked  him  what  be  "thought 
should  be  done  wltb  a  man  who  woald 
have  intercourse  with  his  own  daughter? 
He  said  he  knew  of  one  or  two  men  who 
did  so,  and  seemed  bothered  about  it. 
*  *  *  fie  said  a  man  who  would  do  so 
ought  to  be  hung  or  killed."  He  was 
drinking  on  this  occasion.  Defendant  on 
another  occasion  went  to  see  Dr.  Becton. 
Tills  witness  said  defendant  "seemed  a  lit- 
tle confused,  and  asked  me  if  a  man  had 
anything  to  do  with  a  girl  9  or  10  years 
old  would  It  hurt  her.  I  told  him  a  man 
could  not  have  intercourse  with  a  girl  at 
that  age.  He  said  it  had  been  done  al- 
ready. I  said  II  it  had  been  done,  and  did 
n<it  hurt  ber  when  done,  it  would  not  hart 
her  now.  He  said  two  men  had  already 
done  so.  I  looked  him  In  tbe  eye,  and 
said, '  Have  yon  been  ruining  a  girl?'  He 
snid, 'No;' It  was  a  niece.  That  he  had 
offered  her  one  hundred  dollarstotell  him, 
and  she  admitted  it.  I  told  him  that  was 
not  what  be  came  to  see  me  for;  that  I 
was  busy ;  and  for  him  to  state  his  busi- 
ness. He  said,  'No,*  that  was  not  the  pur- 
pose of  his  visit.  He  then  said  when  he 
was  young  he  had  got  in  the  habit  of 
playing  with  himself,  and  he  wanted  me 
to  treat  him  for  it.  •  •  *  Defendant 
had  no  appearance  of  Insanity^bnt  seemed 
confused  or  embarrassed,  or  in  some  sort 
of  trouble."  Further  t^esHfyiug,  this  wit- 
ness as  an  expert  said :  "  It  is  impossible 
to  tell  what  a  man  Imagines  or  what  he 
thinks.  The  general  disposition  of  a  mas- 
turbator  is  harmless  and  Inoffensive. 
From  what  I  know  of  defendant  and  the 
evidence  In  the  case,  there  is  nothing  to 
Indicate  that  he  Is  not  sane  now.  As  an 
expert,  from  tbe  evidence.  I  would  aay  be 
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1b  sane.  He  is  nervoiM,  dyspeptic,  a  mas- 
turbator:  bat  not  Insane.  I  vronld  say 
be  is  unhappy  and  morose,  bnt  is  not  in- 
sane. Strip  the  case  of  everything  bnt 
tbe  Isolated  tact  that  he  Icilled  Hardy  no* 
der  tbe  unfounded  belief  that  Hardy  was 
too  intimate  with  bis  child,  and  from  that 
act  alone  I  would  say  the  killing  was  not 
the  act  of  an  insane  man. " 

Tbe  father  of  ddeudant  testified  that  bo 
bad  "never  rexarded  defendant  as  right. 
*  •  ♦  I  don't  believe  defendant  Is  riRlit 
exactly,  bnt  I  cannot  decide  whether  he 
knew  it  was  wrong  to  kill  a  man  or  not. 
I  don't  know  whether  be  was  insane  to 
that  extent  or  not."  All  tbe  remaininie 
witnesses  who  spoke  to  the  question  of 
Insanity  regarded  defendant  as  sane. 
Among  tbo^e  who  testifled  for  the  defense 
were  several  of  bis  relations.  Armstrong 
teatlfled  that  be  bad  known  tlie  defend- 
ant three  or  four  years,  and  never  saw 
anything  unnsual  about  his  conduct. 
This  witness  was  nut  related  to  defend- 
ant. Dingier  testified  that  the  father  of 
defendant,  on  tbe  day  of  the  homicide,  said 
to  him  that  defendant  was  not  insane.  He 
said  that  he  never  noticed  any  indications 
of  insanity  about  him.  "I  remarked,  'Uncle 
Georg<>,  Jim  must  surely  be  crazy.'  He 
said,  'No,'  he  seemed  to  be  as  rational  as 
be  ever  was. "  Defendant  was  at  a  picnic 
on  July  4th,  playing  poker,  and  there 
was  nothing  peculiar  about  him.  W.  D. 
Hollon,  a  brother-in-law,  testifled  for  the 
defendant  as  to  events  transpiring  ]ust 
Immediately  preceding  and  succeeding  the 
difiScnlty.  "My  wifoand  myself  were  atMr. 
Hardy's  at  the  time  of  the  killing.  I  first 
saw  the  defendant  after  he  came  through 
tbe  gate,on  tbe  way  to  the  field  where  Mr. 
Hardy  was.  After  ten  or  fifteen  minutes 
I  beard  two  shots,  and  wife  and  I  started 
ont  there.  *  *  *  I  tnrned  her  back  to 
tbe  bouse.  I  heard  Mrs.  Hardy  call  for 
water  and  camphor,  and  went  to  the 
house  and  got  it,  and  back  to  where  Har- 
dy was  shot.  On  the  way  I  met  defendant. 
He  had  no  arms  that  Isaw.  I  spoke,  and 
said  it  was  a  warm  evening.  He  said, 
'Yes.'  ami  passed  on  towards  tbe  Kate, 
going  out.  •  •  •  He  walked  tolerably 
fast  as  he  left.  Mrs.  Hardy  had  sent 
Alma  to  Mrs.  Moore's  after  milk.  ]  knew 
of  no  ill  will  between  defendant  and  Har- 
dy ontil  after  the  shooting."  This  wit- 
ness testifled  to  defendant's  sanity.  De- 
fendant secured  tbe  pistol  at  his  father's 
residence.  After  the  homicide  he  returned 
to  bis  father's  with  the  pistol  on  his  per- 
son, and  be  tried  to  induce  defendant  to 
glTe  it  to  him,  or  put  It  away.  This  he 
refused  to  do,  and  assigned  as  a  reason 
thnt  he  was  going  to  Cooper,  and  they 
might  try  to  mob  him.  He  also  stated  to 
his  father  that  be  would  be  bung  for  the 
crlran.  He  took  dinner- at  bis  father's  the 
day  of  tbe  kflling  and  subsequent  thereto, 
and  gave  so  Hcconnt  of  the  killing. 

The  court  charged  the  jury  fairly  and 
fully  the  la  w  of  this  phase  of  the  case.  In- 
sanity is  a  question  of  fact  to  be  passed 
on  by  the  jury  under  appropriate  instrnc- 
tions  from  the  court.  Is  the  verdict  con- 
trary to  the  evidence?  The  Insanity  theo- 
ry is  based  upon  tbe  unnatural  thought 
conceived  by  defendant  that  afather  could 


be  guilty  of  such  an  atrocity  as  au  Incestu- 
ons  intercourse  with  his  own  daughter, 
and  it  is  contended  that  tbe  idea  Is  ren- 
dered on  delusion,  because  of  the  utter  im- 
probability of  the  conjecture  and  belief' of 
the  defendant, Inasmuch  as  the  girl  was  of 
snch  extreme  youthful  age.  It  is  further 
urged  that  the  alleged  self-pollntlon  on 
his  part  was  an  additional  fact  strength- 
ening the  theory  of  Insanity.  On  tlieother 
hand,  the  prosecution  contends  the  evi- 
dence discloses  defendant  to  have  t>een  in 
the  full  poRseHslon  of  his  intellectual  fac- 
nlties,  and  that  he  acted  upon  a  well-laid, 
rational  plan  and  scheme  to  take  the  life 
of  deceased.  It  Is  also  contended  by  the 
state  he  feared  the  mistreatment  of  his 
little  niece  would  be  discovered,  and,  in 
consequence  thereof,  deceased  would  call 
him  to  account  for  his  conduct  towards 
and  treatment  of  her;  that  the  secret  im- 
parted to  Mrs.  Hardy  bydefendant  was  so 
imparted  for  the  ulterior  design  of  sepa- 
rating husband  and  wife:  and  that,  fail- 
ing in  this,  Mrs.  Hardy  would  inform  her 
husband  of  the  matter,  who  would  then 
kill  him;  and  that  be  killed  the  deceased 
on  account  of  these  matters;  and  that  In 
all  of  his  acts  and  statements  as  to  the  al- 
leged Illicit  intercourse  on  the  part  of  de- 
ceased with  his  daughterdefendantlooked 
to  and  embraced  the  homicide,  and  bis 
subsequent  defense  of  insanity.  We  are 
of  opinion  that  the  matters  were  fairly 
submitted  to  tbe  Jury,  and  we  would 
not  be  justlflpd  in  setting  aside  the  ver- 
dict. One  of  the  groands  for  a  new  trial 
urged  by  the  defendant  was  the  newly-dis- 
covered evidence  of  Dr.  Henry.  By  this 
witness  it  was  proposed  to  beshown  that 
in  his  opinion  the  defendant  was  Insane. 
It  is  shown  by  the  facts  adduced  on  the 
trial  of  this  motion  that  Dr.  Henry  and 
one  of  defendant's  counsel,  whlln  on  a  fish- 
ing excursion  prior  to  the  trial,  discussed 
tbe  Insanity  phase  -of  this  case  to  some 
extent.  This  witness  wan  present  dnring 
roost  of  the  time  this  case  was  being  tried, 
and  heard  the  witnesses  testify,  except 
when  the  state  was  examining  witnesses 
in  rebuttal,  and  while  Hr)llon  was  testify- 
ing for  defendant.  Defendantaud  his  coun- 
sel knew  of  bis  presence  in  the  court-room, 
and  defendant's  counsel  gave  him  n  seat 
"inside  the  bar, "  which  he  accepted.  The 
court,  in  conversation  with  the  same 
counsel,  called  his  attention  to  tbe  fact 
"that  Dr.  Henrj  was  a  physlcinu  of  ex- 
perience and  a  Campbellite  preacher,  and 
had  heard  all  the  evidence  in  the  case,  and, 
us  some  of  the  Jury  were  Campbelliten,  his 
testimony  would  doubtless  be  beneficial  to 
the  state  or  the  defendant,  whichever  «ide 
he  might  favor  in  his  opinion  as  an  ex- 
pert;" to  which  counsel  "replied  thnt  he 
knew  Dr.  Henry  was  a  physician,  and  had 
been  present, for  he  had  given  him  a  seat." 
It  was  further  shown  that  "said  counsel 
did  not  offer  h'm  the  seat  to  use  bim  as  a 
witness,  and  did  not  think  of  using  him 
until  after  the  cunviction.  It  was  further 
shown  that  defendant  had  six  physicians 
summoned  as  experts,  but  only  examined 
one, "etc.  It  is  made  apparent  by  this 
statementthat  theevidence  does  not  come 
within  any  rule  designed  for  obtaining  a 
new  trial  for  alleged  newly -d^overed  tes- 
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timony.  Neither  defendant  nor  bis  coun- 
sel mode  aflSdavIt  tbat  the  same  waa  new- 
ly dlscorered,  and  the  tacts  show  it  was 
not.  In  order  to  obtain  new  trials  on 
this  sronnd  it  is  incnmbent  on  tbe  defend- 
ant to  satlRfy  the  court  that  tbe  evidence 
has  come  to  bis  icnowledge  since  the  trial ; 
tbat  it  WBH  not  owinstoawant  of  dili- 
gence on  his  part  that  it  was  not  discov- 
ered sooner;  that  on  another  trial  it  must 
show  that  snch  evidenoe  wonld  probably 
produce  a  different  result;  andtbutitis 
competent,  material  to  the  Issue,  Koing  to 
the  merits,  not  merely cumniative,  corrob- 
orative, collateral,  or  to  impeach  a  wit- 
ness. If  the  applicatloo  is  defective  in  es- 
tabilshinR  any  of  these  essentials,  a  new 
trial  will  be  refosed.  Wlllson,  Crlm.  St. 
g  2544,  for  collated  authorities.  The  court 
did  not  err  in  overruling  the  motion  for  a 
new  trial.  The  charge  asked  by  the  de- 
fendant was  properly  refused.  The  sub- 
stance of  this  charge  was  to  require  the 
state  to  assume  the  burden  of  proof,  and 
show  affirmatively  that  defendant  was 
sane  at  the  time  of  the  homicide,  provided 
there  was  any  evidence  tending  to  establish 
insanity.  The  rule  upon  tbe  subject  in 
this  state  is  tbat  every  person  is  pre- 
sumed of  sane  mind  until  the  contrary 
Is  shown,  and  when  insanity  Is  relied  on 
as  a  defense  tbe  burden  Is  upon  the  defend- 
ant to  establish  such  defensb  by  a  prepon- 
derance of  evidence.  Id.  5  83.  After  a  care- 
ful revision  of  this  record  we  are  of  opin- 
ion that  defendant  has  bad  a  fair  and  Im- 
partial trial,  that  no  reversible  error  was 
committed,  and  the  Judgment  should  be 
affirmed.  All  Judges  present  and  concur- 
ring. 


MooDT  v.  Btatb. 
(Court  of  Appeal*  of  Taea*.    Deo.  9, 1891.) 

MUBUBR — iKBTBCOTIOir — fAO-URB  TO  DeFINB  MJlL- 

loi  AroasTBoaaBT. 

1.  In  a  trial  for  murder,  an  error  of  the  court 
in  failing  to  define  "malice  aforethought"  is  not 
oared  by  deflnitions  of  "express"  and  "implied" 
malice. 

2.  It  Is  error  in  the  court  in  a  criminal  case 
to  instruct  the  Jury  that  the  penalty  may  be 
either  fine  or  imprisonment,  where  the  statute 
provides  that  there  may  be  "both  such  fine  and 
imprisonment. " 

Appeal  from  district  court.  Rusk  coun- 
ty; A.  J.  Booty,  Judge. 

Seaton  Moody  was  convicted  of  assault 
with  intent  to  murder,  and  appeals.  Re- 
versed. 

R.  M.  Mays,  Ch&a.  L.  Brackfleld,  and  N. 
B.  Morris,  for  appellant.  Richard  B.  Har- 
rlson,    Asst.  Atty.  Oen.,  for  tbe  State. 

Write,  P.  J.  This  is  an  appeal  from  a 
Judgment  of  conviction  for  an  assault  with 
intent  to  murder.  Tbe  charge  of  the 
court,  while  it  properly  defines  "express" 
and  "Implied"  malice,  falls  to  deflne  "mal- 
ice aforethought. "  The  rule  is  well  settled 
that  a  charge  of  the  court  in  a  trial  fur 
murder,  or  an  assault  with  Intent  to  mur- 
der, which  omits  to  deflne  "malice"  or 
"malice  aforethought,"  tbe  essential  ele- 
nent  of  these  crimes,  Is  erroneous,  and 


Bucb  errorlsnotcured  by  the  deflnitions  of 
"express"  and  "Implied  "  malice.  Crook 
V.  State.  27  Tex.  A  pp.  200,  11  8.  W.  Rep. 
444;  Boyd  v.  State,  28  Tex.  App.  137, 12  8. 
W.  Rep.  737;  Callahan  v.  State,  17  S.  W. 
Rep.  257,  (decided  at  the  present  term,) 
and  authorities  therein  cited.  Another 
fatal  error  in  the  charge  of  the  court  is  as 
to  the  penalty  tor  aggravated  assault  and 
battery.  The  court  instructed  the  jury 
that  the  penalty  was  a  fine  of  "not  less 
than  |>2S,  nor  more  than  f  1,000,  or  at  Im- 
prisonment in  the  county  jail  at  any  time 
you  see  proper,  not  less  than  one  month 
nor  more  than  two  years. "  As  far  as  It 
goes,  the  charge  is  correct  as  to  the  penal- 
ty, but  our  statute  goes  further,  and  pro- 
vides that  there  may  be  "  both  aucta  fine 
and  imprisonment."  Pen.  Code,  art.  498; 
Graham  v.  State,  29  Tex.  App.  81,  IS  S. 
W.  Rep.  .1013.  For  these  errors  In  the 
charge  of  the  court  the  Judgment  Is  re- 
versed, and  the  cause  remanded.  AJU 
Judges  present  and  concurring. 


Enolisb  v.  Statb. 
(Court'  ef  Appeal*  ef  Texas.    Deo.  9,  isn.) 
FOBOBBT— laDionnirr— Vabiakos  a  Naio. 

1.  Where  an  indictment  charges  tbe  forgery 
ot  an  Instrument  purporting  to  be  the  aot  of  H. 
B.  h.,  and  seta  out  the  instrument,  which  la 
signed  "R.  M.  L., "  the  variance  is  fatal, although 
it  was  unnecessary  to  set  out  the  instrument,  nn- 
der  Code  Crim.  Proo.  art  428,  providing  that  in 
any  case  where  an  intent  to  defraud  is  required 
to  constitute  an  offense,  it  shall  be  sofllcient  to 
allege  the  intent  without  naming  the  person  to 
be  defrauded. 

3.  The  mle  that  middle  names  are  not  reoog- 
nized  in  law  does  not  apply  to  the  first  initial  ot 
a  name,  and  a  variance  therein  is  fatal  to  an  in. 
dictment. 

Appeal  from  district  court,  Harris  coun- 
ty ;  c.  L.  Cleveland,  Judge. 

Indictment  of  A.  English  for  forgery. 
Verdict  of  goilty,  and  Judgment  tbereon. 
Defendant  appeals.  Reversed  and  dis- 
missed. 

Jones  it  Gamett  and  O.  B.  Griggs,  for 
appellant.  Richard  H.  Hturrisou,  Asst. 
Atty.  Gen.,  for  the  State. 

Whitk,  p.  J.  This  prosecution  la  for 
forgery,  and  tbe  Indictment,  omitting  the 
formal  parts,  alleges  tbat  defendant 
"without  lawful  authority,  and  with  in- 
tent to  defraud,  did  wilirully  and  fraudu- 
lently make  a  false  instrument  in  writing, 
purporting  to  tie  the  act  of  another,  to- 
wlt,  the  act  of  M.  R.  Lewis,  which  said 
false  instrument  in  writing  is  in  the  tenor 
following:  'Galveston,  Tex.,  12,  16,  90. 
Mr.  Sweeney.  Pleaae  pay  to  W.  How- 
ard or  bearer  the  sum  of  thirty  dollars, 
(f 30.00,)  and  charge  tbe  same  to  me. 
Oblige,  yours,  reepectfully,  R.  M.  Lewis, 
Plasterer,' "  etc.  At  a  former  day  of  this 
term  we  affirmed  a  Judgment  of  convic- 
tion against  this  appellant  for  uttering 
or  passing  said  forged  instrument.!  Tbe 
Indictment  in  that  case  had  no  purport 
clause,  as  bus  the  one  now  before  as.     It 


*  No  opinion  filed. 
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will  be  noted  in  the  ca«e  in  band  that  tbo 
indictment  avers  that  the  act  purports  to 
be  the  act  ot  M.  R.  Lewie,  and  that  its 
tenor  clauee,  where  the  instrument  is  alao 
aetout  /d Ajec verba, shows thatltiB  signed 
**  R.M.Lewis  "and  not"  M.R.  Lewis."  Itis 
evident  that  there  is  a  variance  between 
the  purport  and  tenor  clauses  as  to  the 
name  alleged  to  have  been  forged.  While 
tbe  roie  Is  well  settled  that  middle  Initials 
are  never  taken  notice  ol  in  law,  that  rule 
does  not  apply  with  regard  to  Christian 
names  or  first  initials  representing  Chris- 
tian namex.  "When  a  party  or  third  per- 
son  is  designated  in  a  pleading,  warrant, 
or  indictment  by  a  surname  preceded  by 
one  ormorecapltai  letters  only,  tbe  court, 
in  theabsenceof  evidence,  will  not  presume 
that  h9  has  any  Christian  name  other 
than  such  letter  or  letters.*'  16Amer.  ft 
Eng.  Enc.  Law,  p.  116.  "The  common 
law  recognizes  but  one  Christian  name; 
hence  tbe  middle  name  or  names,  or  the 
middle  Initial  letter  or  letters  of  a  per- 
son's name,  are  not  material,  either  in 
civil  or  criminal  proceedings,  and  a  vari- 
ance between  the  pleading  and  proof  in 
respect  to  such  names  or  Inlllal  is,  accord- 
ing to  nearly  all  the  anthnritiea,  harmleas. 
Sncb  names  or  Initials  may  properly  be 
omitted  altogether."  Id.  114;  State  ▼. 
Manning.l4  Tex. 402;  Dodd  v.State,  2  Tex. 
App.  58;  Dixon  ▼.  State,  Id.  581 ;  Sullivan 
▼.  State,  6  Tex.  App.  819;  Delphino  y. 
State,  11  Tex.  App.  SO.  Tbe  purport  and 
tenor  clauses  of  tbe  indictment  in  tbls 
ease  show  a  manifest  variance  between 
the  first  Initials  used  instead  of  the  Chris- 
tian name,  ns  well  as  a  like  variance  be- 
tween tbe  middle  initials.  It  was  unnec- 
essary to  set  out  in  tbe  purport  clause  the 
name  ol  the  party  alleged  to  be  defraud- 
ed, becaose  the  statute  expressly  provides 
that  In  any  case  where  an  intent  to  de- 
fraud* is  required  to  constitute  an  offense 
It  shall  be  unfflcient  to  allege  tbe  Intent 
to  defraud,  without  naming  the  partlcn- 
lar  person  to  he  defrauded.  Code  Crim. 
Proc.  art.  423.  The  qnestlon  of  rariance 
and  repugnancy  between  tbe  purport  and 
tenor  clauses  in  an  indictment  lur  forgery 
was  discussed  In  Westbrook  v.  State,  23 
Tex.  App.  401,  6  S.  W.  Rep.  248,  and  it  was 
held  that  "It  is  not  essential  that  the  In- 
dictment for  forgery  shall  set  out  the 
forged  Instniment  botli  by  Its  purport 
and  tenor;  nor  is  it  necessarythat  It  shall 
setoot  tbe  name  of  the  person  Intended  to 
be  defranded,  the  allegation  of  the  Intent 
to  defraud  being  sutBcIent.  If,  however, 
the  indictment  sets  out  the  alleged  forged 
instrument  both  by  Its  purport  and  its 
tenor,  any  repugnancy  between  tbe  two 
Is  fatal  to  the  indictment."  Citing  Rob- 
erts v.  State,  2  Tex.  App.  4,  and  other  au- 
thorities. See  the  subject  alao  thorongn- 
ly  discussed  in  a  note  to  Wright  v.  Clem- 
ents, reported  in  2  Lead.  Crim.  Cas.  (2d 
Ed.)  pp.  100-102.  The  assistant  attorney 
general  confesses  error  upon  the  fatal  va- 
riance in  tbe  allegations  of  thelndlctment. 
Because  of  the  fatal  variance  between 
tbe  purport  and  tenor  clauses  of  the  in- 
dictment with  regard  to  the  name  of  the 
party  forged  the  Judgment  is  reversed, 
and  the  prosecution  dismissed.  All  Judges 
present  and  concnning. 


Musics  v.  State.* 
(Court  of  Appeals  cf  Texan.    March  90, 1886.) 

MUBDSB  —  ATTBMFT  TO    Kill.  A    THIRD    i:>BBaOH. 

Under  Fen.  Code  Tez.  art  606,  which  de- 
fines murder  In  the  first  degree  as  killing  with 
express  malice,  the  killing  of  one  person  in  the 
attempt  with  express  malTce  to  kill  another  is 
murder  in  the  second  degree,  since  to  constitute 
murder  in  the  first  degree  the  malice  must  l>e  di- 
rected against  the  person  killed. 

Appeal  from  district  court,  Cherokee 
county;  J.  I.  Perkins,  .ludge. 

R.  P.  Musick  was  convicted  ot  murder 
in  the  second  degree  in  killing  one  Philip 
B.  Owens,  and  be  appeals.     Affirmed. 

Decedent  was  shot  and  killed  while  trav. 
eling  along  the  road  at  night  in  compa- 
ny with  one  J.  O.  McElroy.  There  was 
evidence  that  the  shooting  was  done  by 
defendant  and  another  or  others, and  that 
It  was  their  intention  to  kill  McElroy, 
who  was  assisting  in  certain  prosecutions 
against  defendant  and  another  for  de- 
frauding a  railroad  company  by  placing 
worthless  animals  on  tbe  track  tor  tbe 
purpose  of  making  fictitious  damage 
claims  against  tbe  company. 

P.  F.  Edwards  and  O.  T.  Ingraham,  tor 
appellant.  J.  H.  bnrta,  Asat.  Atty.  Oen., 
for  the  State. 

White,  P.  .T.  It  wonld  seem  to  be  clear, 
from  the  evidence  In  this  case,  that  the 
parties  (one  of  whom  was  this  appellant) 
Implicated  in  tbe  murder  of  Owens,  tbe 
deceased,  intended  tokliloneMcElroy,  and 
not  Owens.  Tbe  law  applicable  to  this 
phase  of  the  case  was  fully  expounded  by 
tbe  trial  Judge  in  his  able  charge  to  the 
Jury.  The  rule  of  common  law  was  that, 
if  A.  shoots  at  B.,  with  express  malice, 
and  by  accident  or  mistake  kills  C,  tbe 
offense  would  bewhatwecallmurderln  tbe 
first  degree.  Under  our  Code,"  to  consti- 
tute murder  of  the  first  degree,  or,  rather, 
a  murder  upon  express  malice,  it  must  and 
can  only  be  a  malice  directed  towards  the 
particular  individual;  and,  if  another 
than  tbe  one  against  whom  this  malice  is 
conceived  and  entertained  be  the  mistak- 
en victim  of  such  malice,  the  crime  is  mur- 
der of  the  second  degree.  McCoy  v.  State, 
25  Tex.  88;  Ferrell  v.  State,  43  Tex.  503; 
McConneil  v.  State,  18  Tex.  App.  890; 
Clark  V.  State,  19  Tex.  App.  495. 

Supposed  defects  in  the  charge  of  tbe 
court  are  the  only  errors  pointed  out  or' 
complained  of  by  appellant  on  this  ap- 
peal. We  have  read  the  charge  carefully, 
and,  in  our  opinion.  It  is  all  the  law  de- 
mands upon  the  tacts  of  this  case.  There 
is  no  error  in  this  record,  and  40  years  In 
the  penitentiary  is  not  excessive  punish- 
ment when   tlie  facts  connected  with  the 

I  This  case,  filed  March  20,  1880,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Southwestern  Reporter  may  cover  all  cases  in 
volume  21,  Texas  Appeals  Reports. 

•Pen.  Code  Tex.  art  G06,  is  as  follows:  "All 
murder  committed  by  poison,  starving,  torture, 
or  with  express  malice,  or  committed  In  the  per- 
{letration  or  in  the  attempt  at  the  perpetration  of 
arson,  rape,  robl>ery,  or  burglary,  is  murder  in 
the  first  degree,  and  all  murder  not  of  the  first 
degree  is  murder  ot  the  second  d^c^  "        . 
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murder,  and  the  naotivea  which  Induced 
it,  are  properly  considered.  The  judgment 
is  in  all  things  affirmed. 


TciJNEK  V.  State.* 

(Court  0/  AppeaU  of  Texas.    April  iO,  1888.) 

Qdasbino  Informatiok  —  FiLiNO  N>w  bnroRM^- 

TION— RBARREST. 

Code  Crim.  Proo.  Tex.  art  SM,  provides 
that  when  the  motion  to  set  aside  an  indictment 
or  information  or  an  exception  to  the  same  is  sus- 
tained, the  defendant,  in  a  case  of  misdemeanor, 
shall  be  discharged,  but  mar  lie  again  prosecuted 
within  the  time  allowed  by  law.  Held,  that 
where,  on  a  trial  for  aggravated  assault,  after 
defendant  anooanoed  himself  ready  for  trial,  the 
information  was  qoashed,  at  the  instanoe  of  the 
county  attorney,  for  variance  between  it  and  the 
oomplaint  as  to  the  date  of  the  offense,  and  • 
new  information  was  filed  in«tanter,  defendant 
cannot  be  tried  under  the  new  information,  when 
he  objects,  and  is  not  rearrested. 

Appeal  from  Tarrant  county  enurl; 
Sam.  Fdrman,  Judge. 

Conviction  ol  Tobe  Tnrner  (or  aggra- 
vated assault.  Defendant  appeals.  R»- 
versed. 

J.  H.  Burta,  Asst.  Atty.  Cton.,  tor  the 
State. 

Whitk,  p.  J.  It  is  made  to  appear  by 
the  first,  second,  and  third  bills  of  excep- 
tions In  the  record  that,  after  the  parties 
bad  announced  ready  lor  trial,  the  county 
attomoy  moved  the  court  to  quash  the 
information  for  variance  as  to  the  date  of 
the  offense  bet  wean  the  complaint  and  in- 
formation. The  motion  being  granted, 
and  the  first  information  quashed,  a  new 
information  was  filed  iaatJiuter.  Defend- 
ant asked  leave  to  withdraw  his  an- 
nouncement of  ready  for  trial,  because  not 
ready  to  answer  the  new  information, 
which  request  was  refused  by  the  court, 
and  the  parties  ordered  to  proceed  with 
the  trial.  It  la  not  made  to  appear  that 
defendant  was  ever  arrested  upon  and 
held  to  answer  the  new  information  after 
it  bad  been  preferred  against  him.  In- 
stead of  waiving  any  of  bin  rights,  be  was 
prompt  in  protesting  Mfrainst  the  trial  at 
that  time.  The  information  on  which  he 
had  announced  tor  trial  having  been 
quashed,  biH  announcement  went  with  it, 
and  ceased  to  be  binding  any  further  upon 
bim.  In  such  cases  the  statute  provides 
the  practice  as  follows,  viz. :  "When  the 
motion  to  set  aside  an  indictment  or  In- 
formation or  an  exception  to  the  same  is 
sustained,  the  defendant.  In  a  case  of  mis- 
demeanor, shall  be  discharged,  but  may 
be  again  prosecuted  within  the  time  al- 
lowed by  law."  Code  Crlm.  Proc.  art.  544. 
He  cannot  be  held  as  in  case  of  a  felony, 
(Code  Crim.  Proc. art. 545, )  but,  in  the  lan- 
guuu;e  of  the  statute,  "he  shall  he  dis- 
charged." This  rule  applies  as  well  where 
the  indictment  or  Information  is  set  aside 
on  motion  of  the  state  as  on  motion  of 
defendant.  In  this  case  the  defendant 
should  have  been  disehnrged  when  the  In- 
formation was  quashed;  and  he  should 

'This  oase,  filed  April  23,  18S6,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Southwestern  Reporter  may  cover  all  oases  in 
volume  SI,  Texas  Appeals  Reports. 


not  have  been  held  to  answer  to  the  new 
trial  until  he  had  been  rearrested  under  it, 
nnless,  Indeed,  be  had  waived  process,  and 
consented  that  the  trial  sboold  proceed 
forthwith.  Until  the  new  information 
was  filed  there  was  no  case  in  the  court 
which  he  was  bound  or  required  to  an- 
swer, and  the  filing  of  the  new  informa- 
tion was  the  institution  of  a  new  case 
against  him.  Because  the  court  erred  in 
holding  defendant  bound  by  bis  announce- 
ment fur  trial  after  the  first  inturmalion 
was  quashed,  and  forcinK  him  to  trial 
when  he  had  not  been  arrested  nor  legally 
held  to  answer  the  second  information, 
the  judgment  is  reversed,  and  tlie  cause 
remanded. 


Oor.p,  0.  ft  S.  F.  Rt.  Cto.  ▼.  Rowland. 

(Supreme  Court  of  Texat.    Nov.  10, 1891.) 

btJURIBS  TO  PaSSBMOBRS— BVIDBMCB. 

1.  The  petition  alle^  that  plaintiff  was  in- 
jured, while  disembarking  at  his  station  from  de- 
fendant's train,  through  the  negligence  of  de- 
fendant's servants  in  moving  the  train  without 
stopping  a  suffloient  time.  The  answer  was  a 
general  denial  and  plea  of  oontributory  negli- 
gence. Defendant  introduced  testimony  that 
the  train  on  the  day  in  question  stopped  "as 
long"  or  "longer  than  usual. "  Held,  that  evi- 
dence was  admissible  in  rebuttal  to  show  how 
long  the  train  had  been  In  the  habit  of  stopping 
before  the  day  of  the  accident 

2.  Evidence  that  on  another  occasion  one  of 
defendant's  trains  started  while  another  pas- 
senger was  attempting  to  alight  is  irrelevant, 
and  it  cannot  be  assumed  that  its  admission 
was  harmless. 

Commis<3loner8'  decision.  Sectinn  A. 
Appeal  from  district  court,  Lampasas 
county:  W.  A.  Blackburn,  Judge. 

Action  to  recover  damages  for  personal 
injuries  by  J.  C.  Rowland  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 

Sany.    Verdict  and  judgment  for  plaintiff, 
•efendant  appeals.    Reversed. 
Matthews  &  Wood  and  J.  W.  Terry,  for 
appellant.     a.S.    Ftsber   and    John    C. 
Townea,  for  appellee. 

Mabr,  J.  Appellee's  coansel  agree  to  the 
statement  of  the  case  as  made  by  appel- 
lant, and  make  no  objections  to  bis  state- 
ments of  tbe  evidence.  The  following  is 
from  tbe  brief  of  coansel  for  the  appellant, 
vis.:  "This  suit  was  instituted  by  J.C. 
Rowland,  the  appellee,  against  appellant, 
the  Oulf,  rolorado  ft  Santa  Fe  Railway 
Company,  on  January  20, 1887.  to  recover 
for  injuries  alleged  to  have  been  sustained 
by  appellee  while  attempting  to  alight 
from  one  of  defendant'soars.  The  injuries 
are  alleged  to  have  been  sustained  on  or 
about  the  4tb  day  of  December,  1886.  The 
petition  alleges  that  on  that  day  he  was 
a  passenger  on  defendant's  cars.  Intend- 
ing to  disembark  at  Lometa ;  that  when 
the  train  of  oars  arrived  at  Lometa,  it 
then  being  night  and  very  dark,  notice 
was  then  given  by  the  conductor  of  the 
train  to  plaintiff  of  tbe  arrival  of  the 
train,  and  plaintiff  was  notified  by  him  to 
get  off;  that  immediately  thereafter  said 
train  stopped  at  said  station,  and  plain- 
tiff believinK  that  bewoold  have  snfllclent 
time  to  eafely  disembark   at  the  proper 
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place  from  said  train,  and  while  he  was 
(liBembarkiDg,  and  partly  on  nald  train 
aiid  partly  oR,  thii  defendant's  agents  and 
Hervant8  lu  charge  of  said  train,  without 
any  fanlt  or  negligence  on  the  part  of 
plalntifl.  negligently,  and  with  a  full 
knowledge  of  the  danger  to  plaintiff,  tind 
with  reckless  disregard,  etc.,  saddcnly 
moved  theirenglne  and  train  of  cars  with- 
out stopping  a  HUtticlent  length  of  time  to 
allow  plaintiff  to  disembark  safely,  there- 
by violently  throwing  hiv  against  the 
station  platform  and  house,  seriously  and 
permanently  injuring  him,  etc.:  wherefore 
plaintiff  prays  for  actual  damages  in  the 
sum  of  $20,000,  etc.  The  defendant's  an- 
swer consisted  of  general  exceptions,  gen- 
eral denial,  and  a  plea  of  contributory 
negligence,  alleging  that  plaintiff's  Injuries 
were  caused  by  his  negligently  and  un- 
necesHariiy  jumping  from  one  of  defend- 
ant's trains  when  it  was  in  motion.  The 
case  was  tried  on  November  24, 1888,  the 
trial  resulting  in  a  verdict  and  judgment 
for  $14,3S3  actual  damages.  (Note.  The 
judgment  recites  a  veidlct  for  f4,583,  but 
apppllant  concedes  that  to  be  error,  and 
admits  that  the  verdict  was  for  fl4,583, 
the  amount  for  which  the  judgment  was 
rendered.) 

We  have  carefully  considered  all  of  the 
assignments  of  error  presented  by  the  ap- 
pellant, t)ut,  in  the  view  which  we  take 
of  the  case.  It  will  uot  be  necessary  to  ad- 
vert to  each  of  them  in  this  opinion. 

The  twelfth  assignment  of  error  is  that 
tlie  court  erred  in  admitting  the  evidence 
of  the  witness  J.  F.  Brown,  overtheobjec- 
tlons  and  exceptions  of  the  defendant,  as 
stated  in  its  bill  of  exceptions  No.  1,  as 
follows:  'That  about  and  before  theSdof 
December,  1886,  the  defendant's  passenger 
trains  would  often  and  frequently  pass  Lo- 
meta  without  stopping  a  sufficient  length 
of  time  to  enable  passengers  to  leave  the 
train.  Sometimes  it  would'  barely  stop, 
and.  after  starting  again,  would  have  to 
move  back  for  the  passengers  to  disem- 
bark." The  evidence  shows  that  the  acts 
of  the  defendant's  servants,  of  which  the 
plaintiff  complains,  occurred  upon  the  3d 
day  of  i)eceniber,  1886.  We  might  have 
some  doubt  of  the  admissibility  of  the  ev- 
idence referred  to  in  the  above  assignment, 
as  an  original  proposition  under  the  facts 
and  issueb  in  this  particular  case;  but  as 
the  defendant  had  first  been  allowed  to 
go  into  this  subject,  and  had  introduced 
the  evidence  of  several  witnesses  that  the 
train  upon  the  day  In  question  stopped 
'as  long"  or  'longer  than  usual,"  we 
think  that  the  plaintiff  was  entitled  to 
show,  iu  rebuttal,  how  long  it  had  been 
in  the  habit  of  stopping  at  the  station, 
(Lometa.)  in  order  to  enable  the  jnry  to 
determine  the  weight  of  defendant's  evi- 
dence upon  thatsub]ect,and  perhaps, also, 
to  measure  the  duration  of  ttaestoppage  of 
the  train  upon  the  particular  occasion  at 
issae. 

The  thirteenth  assignment  of  error  pre- 
sents a  question  somewhat  analogous  to 
the  preceding,  but,  as  we  think,  very  differ- 
ent in  lact,  when  considered  In  its  legal 
bearing  under  the  iroues  of  this  contro- 
versy. It  is  as  follows:  " The  court  erred 
In  admitting,  over  the  objections  and  ex- 
T.188.v.nal — 7 


ceptlons  of  the  defendant,  as  stated  In  hla 
bill  of  exceptions  No.  2,  the  evidence  of  the 
witness  Wm.  Bahl,  to  the  effect  that  some 
short  time  before  and  about  the  Hd  of  De- 
cember, 1886,  a  lady  fell  on  the  platform  at 
Lometa  while  alighting  from  the  defend- 
ant's train  of  cars;  that  he  [witness]  did 
not  see  her  fall,  but  saw  her  gettingoff  the 
train,  but  heard  his  brother  say,  'Therel' 
and  looked  and  saw  her  getting  up  from 
the  platform,  and  the  train  moving  off; 
that  he  did  not  know  how  long  the  train 
stopped  at  that  time,  but  it  only  stopped 
a  veryshort  while.  Supposed  she  would 
not  have  fallen  If  the  train  bad  stopped 
long  enough  for  her  to  get  off. "  The  chief 
objection  to  the  admflssion  of  this  testi- 
mony, as  made  by  the  appellant.  Is  that 
it  was  wholly  Irrelevant  to  any  issue  then 
before  the  court.  The  claim  for  exem- 
plary damages  was 'abandoned,  and  not 
submitted  to  the  Jnry.  In  some  instances 
evidence  of  other  acts  of  negligence,  or  of 
distinct  traits  or  crides  committM  by 
the  same  party,  have  been  admitted  to 
show  the  sc/eoter  or  knowledge  or  intent 
of  the  wrong-4loer  In  doing  the  very  act 
which  is  the  subject  of  the  pending  con- 
troversy. Whart.  Ev.  §  30  et  seq.  Gen- 
erally, however,  in  criminal  cases,  they 
are  ccmSned  to  contemporaneous  acts  as 
developing  the  res  geata,  or,  if  resort  is 
had  to  former  acts,  then  for  the  purpose 
of  disclosing  the  nature,  etc.  AutUorltlee 
everywhere.  The  general  rule  is  practic- 
ally the  same  in  both  civil  and  criminal 
cases,  so  far  as  applicable.  It  has  been 
held  lu  this  state  that.  In  an  action  to 
recover  for  injuries  inflicted  upon  one 
child  on  account  of  the  defendant's  tnm- 
table  being  unfastened,  evidence  that  an- 
other child  was  Injured  upon  the  same 
day.  and  at  the  same  turn-table,  was  ad- 
missible to  show  knowledg;e  upon  the  part 
of  the  company  of  the  condition  of  the 
table,  and  of  their  duty  to  have  fastened  it 
thereafter,  to  prevent  other injorles.  Rail- 
way Co.  V.  £vanslch,63  Tex.S4.  See,  also. 
Railway  Co.  v.  Measles  (Tex.  Sup.)  17  S. 
W.  Rep.  124.  In  the  first  case  no  objection 
was  made  to  the  admission  of  the  evidence. 
Id.  66.  Somewhat  analogous  decisions 
have  l>een  made  In  reference  to  the  admis- 
sion of  eviilonce  of  the  general  bad  condi- 
tion of  the  railway  track,  and  as  to  the 
engines  of  the  company  being  defective, 
or  uot  provided  with  suitable  flre-arrest- 
ers,  in  actions  tor  the  burning  of  grass  on 
account  of  the  escape  of  sparks  and  Rln> 
dere,  etc.  Railway  Co.  v.  De  Milley,  80 
Tex.  194;  Railway  Co.  v.  Taylor,  79  Tex. 
104,  14  S.  W.  Rep.  918;  2C!lvIl  Cas.  Ct.  App. 
§§  681,  654.  But,  upon  the  other  hand.  It 
is  strongly  intimated  in  the  opinion  of 
the  supreme  court  that  the  Incompetency 
of  a  servant,  and  the  knowledge  thereof 
upon  the  part  of  the  master,  cannot  be 
shown  by  proof  of  specific  acts  of  negli- 
gence committed  by  the  servant,  bnt  the 
injury  should  be  directed  to  his  general 
reputation.  Railway  Co.  v.  Scott,  68  Tex. 
694,  5  S.  W.  Hep.  501.  In  the  present  case 
there  is  no  issne  raised  as  to  the  incom- 
petency of  any  of  appellant's  servants .  It 
would  seem,  also,  that  custom  or  the 
habitual  conduct  of  the  defendant  Is  uot 
admissible  to   show  the  existence  or  rib- 
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Bence  of  ne«;lleence  In  a  kIvad  case.  Ball- 
way  Co.  r.EvaoRlch.ei  Tex. 6;  Whart.Ev. 
§89.  Tnougb  not  necessary  to  the  dectRlon 
of  the  precise  point  determined  in  the  case 
last  cited,  still  It  seems  to  us  that.  In  theab- 
8«nee  of  questions  of  Icnowledg^  or  intent, 
JudgeSTAYTON  announced  the  correct  rale 
Intbe  opinion  tbeu  delivered,  when  he  said : 
"In  such  cases  it  would  occur  that  the 
question  whether  negligence  exists  marit 
be  determined  by  the  facts  In  the  very 
case  in  which  the  question  arises.  This 
appears  to  be  in  accord  with  the  comment 
of  the  authorities.  Railway  Co.  v.  Evan- 
sicb,  supra,  and  authorities  there  cited. 
As  a  general  rule,  it  is  inadmissible,  when 
the  issue  is  whether  A.  did  a  particular 
thing,  to  put  In  evidence  the  fact  that  ho 
did  a  similar  thing  at  some  other  time. 
To  admit  evidence  of  such  collateral  acts 
would  be  to  oppress  the  party  Implicated 
by  trying  him  on  a  case  as  to  which  he 
has  no  notice  to  prepare,  and  sometimes 
by  p^Jndiclng  the  jury  against  talm  by 
publishing  offenses  of  which,  even  If  guilty, 
he  may  bare  long  since  repented  or 
condoned.  Trials  would,  by  this  process, 
be  IniurlouBly  prolonged,  the  real  Issue 
obscured,  and  verdicts  taken  on  side  Is- 
sues. Ordinarily,  when  a  party  is  sued 
(or  damages  flowing  from  negilgence  Im- 
puted to  him,  It  Is  irrelevant,  for  reasons 
already  given,  to  prove  against  him 
other  disconnected,  though  similar,  negll- 

Smt  acts."  Whart.  Ev.  ;§  29,  40;  Coale  v. 
nilroad  Co.,  «0  Mo.  288.  In  the  case 
of  MagDlre  v.  Railroffd  Co.,  116  Mass. 
240,  the  sapreme  court  of  that  state.  In 
discussing  the  very  question  In  hand, 
upon  facts  essentially  Identical  as  to  the 
point  at  Issne,  among  other  things  say ; 
"The  qnestlon  for  the  Jnry,  supposing 
that  the  plaintiff  bad  satisfied  them  that 
he  was  In  the  exercise  of  due  care,  was  as 
to  the  exercise  of  the  like  degree  of  care 
on  part  of  the  defendant  at  the  time  of  the 
accident.  The  fact  that  the  same  driver 
bad  at  some  other  time  t>een  guilty  of 
careless  nr  unskllirnl  management  could 
have  no  legitimate  bearing  upon  the  ques- 
tion as  to  the  care  or  skill  exhibited  at 
the  time  in  controversy."  In  that  case 
the  plaintiff  claimed  that  he  had  been  in- 
jured on  account  uf  the  car  having  been 
stopped  too  suddenly,  and  offered  evi- 
dence that  on  former  occasions  the 
driver  bad  stopped  the  car  In  the  same 
manner,  evidently  for  the  purpose  of 
showing  negligence  at  the  time  be  was  In- 
jured. The  irourt  reversed  the  Judgment 
on  account  of  the  admission  of  the  testi- 
mony, though  plaintiff's  "counsel  yielded 
to  the  objection"  when  it  was  made,  and 
"did  not  further  pursue  the  Inquiry."  The 
court  say  :  "The  only  way  to  prevent  the 
Jnry  from  regarding  it  as  legal  and  ma- 
terial was  to  give  them  a  distinct  ruling 
that  it  was  not  so,  and  this  does  not  ap- 
pear to  have  been  done."  We  conclude 
that  the  evidence  of  the  witness  William 
Rahl,  above  recited, came  under  the  opera- 
tion of  the  general  rule,  and  not  under 
any  of  the  exceptions  thereto,  and  ought, 
therefore,  to  have  been  excluded  by  tl)e 
court  below,  as  Irrelevant,  from  the  con- 
sideration of  the  Jury.  If  the  pialntllf 
conld  prove  one  other  distiuct  act  of  neg- 


ligence, then  he  would  bare  the  same 
right  to  prove  a  hundred;  and,  upon  the 
other  hand,  the  defendant  would  nnques- 
tionably,  in  that  contingency,  be  entitled 
to  disprove  these  acts,  or  to  explain  and 
show  that  none  of  them  amounted  to 
culpable  negilgence,  etc.-  Thus  the  court 
and  Jury  would  be  forced  Into  an  Inter- 
minable trial  of  purely  collateral  issueii. 
Tbls  alone  ought  to  present  ordinarily  an 
insuperable  objection  to  the  admission  of 
evidence  of  this  character.  But  appellee's 
counsel  Insist  that  the  admission  nf  the 
testimony  was  harmless,  even  if  it  was 
erroneorus,  because  they  say  that  the  wit- 
ness, in  effect,  withdrew  his  statements  as 
to  the  Injury  of  the  woman.  We  cannot 
take  this  view  of  the  subject.  On  the  con- 
trary, we  think  that  the  appellant's  coun- 
sel has  correctly  stated  the  effect  of  this 
testimony.  But  we  will  insert  the  whole 
testimony  of  tbls  witness,  as  given  in  the 
brief  for  the  appellee.  Tbe  Italics  are  ased 
by  the  a])pellee's  counsel.  The  following 
is  the  entire  testimony  of  this  witness 
upon  this  subject:  "About  that  time  that 
I  saw  Rowland,  either  a  short  time  before 
or  after,  I  saw  a  woman  getting  up  off 
the  depot  platform,  and  train  was  moving 
away  from  station.  I  came  out  of  tbe  de- 
pot,and  heard  my  brother  cry  out'There!' 
and  looked  around  and  saw  a  woman 
getting  up  from  the  platform.  If  train 
bad  stopped  lonfc  enoagb  tor  ber  to  bare 
gotten  off,  1  don't  suppoae  sbe  woald  ha ve 
fallen,  bntJdon't  know  bow  long  tbe  train 
did  atop  on  tbat  oecaalon.  I  did  not 
notice  the  train  wben  It  came  in.  I  was 
in  the  depot.  All  I  know  is  that  I  saw 
a  woman  rising  from  tbe  platform,  and 
tbe  train  moving  oat.  It  was  somewhere 
near  the  same  time  that  Rowland  is  said 
to  have  fallen."  (The  witness  does  not 
mean  that  be  saw  the  woman  upon  tbe 
occasion  wben  tbe  pialntllf  was  Injured. 
It  Is  admitted  in  the  brief  of  appellee  that 
it  was  at  a  different  date.)  ft  is  evident 
that  the  witness  did  not  withdraw  the 
force  and  effect  of  his  statements.  If  he 
did  not  know  anything  about  the  facts, 
that  would  bean  additional  reason  for  ex- 
cluding his  testimony.  Appellant,  how- 
ever, did  not  object  upon  that  ground. 
The  witness  still  says  that  he  heard  the 
exclamation  of  his  (brother,  and  looked, 
and  saw  a  woman  getting  up  from  the 
platform,  and  the  train  moving  out.  'If 
tbe  train  had  stopped  Inng  enough,  he 
does  not  suppose  she  would  have  fallen,"* 
etc.  Admitted  over  the  objection  of  the 
defendant.  In  the  presence  of  the  jury,  and 
without  any  admonition  or  instruction 
from  tbe  court  to  disregard  It,  the  testi- 
mony. In  all  reasonable  probability, 
created  In  tbe  minds  of  the  Jurors  tbe 
very  views  entertained  by  the  witness  of 
the  occurrence.  Magnire  v.  Railroad  Co., 
supra.  We  can  well  understnnd  bow 
these  facts  could  be  pressed  upon  their 
consideration  by  counsel,  and  how  they 
were  very  apt,  upi>n  their  part,  to  conclude 
that.  If  the  servants  in  charge  of  the 
train  did  not  allow  the  woman  time  to 
alight  with  safety,  for  that  reason  the 
train  was  started  too  soon  upon  tbe  occa- 
slim  when  the  pialntllf  was  Injured.  In 
other  words.  If  tbe  servai^ts  of  the  defend. 
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ant  had  been  gnilty  of  aeKtigeaee  to- 
wards the  woman,  that  could  be  pruof  of 
neffllKence  towards  theplHintin.  At  least. 
the  Jury,  tor  auKbt  the  record  dlscloBea, 
may  hare  drawn  auch  inlerencea.  It 
could  have  been  offered  for  that  purpose 
only,  and  was  calcalated  to  prejudice  tbe 
minds  of  the  ]ary.  Especially,  too,  does 
tbe  admission  of  this  testimony  become 
important  when  we  consider  the  otate  of 
tbe  other  testimony  upon  the  questions  of 
neKligence  and  contributory  negligence, 
presented  by  other  asslicn men ts  of  error. 
We  are  not  required  to  and  do  not  hold 
that  the  evidence  Is  insulficient  to  support 
tbe  verdict  In  these  particulars.  We  deera 
ft  proper,  however,  to  call  attention  to 
tbe  fact  that  the  main  evidence  offered  to 
show  that  tbe  train  did  not  stop  for  a  rea- 
sonable time  on  the  Sd  of  December  Is 
that  of  the  plaintiff  himself.  Theaame 
may  be  said  of  contributory  nesllKence 
apon  his  part.  He  Iv  tbe  chief,  if  not  the 
■ule,  witness  who  vindicates  tbu  curetul- 
oess  of  his  conduct  on  that  occasion. 
Nnmeroaa  witnesses  testily  to  facts  tend- 
iuK  strongly  to  disprove  his  statements. 
Hence  tbe  importance  of  the  admission  of 
tbe  teRtimony  of  Rahl,  since  the  Jury  may 
have  regarded  it  as  corroborating  plain- 
tiff's version  of  the  accident.  II  there  are 
any  other  errors  in  the  record,  they  will 
not  probably  occur  npon  another  trial. 
We  coneinde  that,  on  accoant  uf  the  error 
before  indteated,  IJie  J odgment  should  be 
rerersed,  and  the  cause  remanded. 

Statton,  C.  J.  Reversed  and  remandad, 
as  per  opinion  of  the  commissloii  of  ap- 
peals. 

Btbpbkns  v.  IfOTL. 

(A(prem«  Court  cf  Texa».    Nov.  8, 188L) 
Sb  Judicata— Tkcspass  TO  Tbt  Titli— BviDaiioa. 

1.  R.  conveyed  land  to  plaintiff  with  a  res- 
ervation of  vendor's  lien.  Thereafter  R.  broaKht 
trespaas  to  try  title  to  the  land  against  one  U., 
which  resulted  In  a  ]ndgment  for  iL  In  trespass 
to  try  title  to  the  same  land  defendant  offered  In 
evidence  therecord  in  the  prior  suit.  £eid  that, 
notwithstanding  the  reservation  of  vendor's  Men, 
plaintiff,  and  not  R.,  was  entitled  to  possession 
of  the  laod  when  tbe  prior  salt  was  brought,  and 
was  the  proper  party  to  have  brought  it;  and 
that  the  lodgment  was  not  m/«tdtca(a  as  to  him, 
aod  tbat  the  record  was  properly  excluded. 

8.  In  trespass  to  try  title  the  controversy 
was  in  respect  to  the  location  of  the  boandarjr 
between  tbe  Stone  and  Woodford  leagues,  which 
was  the  north  boundary  of  the  land  in  suit  Bev- 
eral  leagues,  indoding  the  Stone  and  Woodford 
leagues,  were  located  contiguoos  to  eauh  other 
by  a  surveyor  in  1884;  and  Uke  evidence  showed 
that  thev  were  surveyed  on  a  common  base  line. 
In  mnnuig  ont  the  Duggins  league,  and  the  Hood 
and  Stone  leagues,  north  of  it,  the  north  bound- 
ary of  the  Duggins  was  clearly  established.  The 
tteld-ootes  of  the  Woodford  called  for  the  north- 
east corner  of  the  Duggins,  and  a  continuation 
of  (he  north  line  of  the  Duggins  was  intended 
to  be  the  north  line  of  the  Woodford.  Plaintiff 
daimed  "that  the  north-east  oomer  oX  the  Duggins, 
which  was  also  the  north-west  corner  of  the 
Woodford,  was  fixed  by  an  elm  atiout  186  yards 
oorth  of  the  base  line,  as  the  line  was  Indicated 
by  all  the  other  evidence.  The  cull  in  the  Dug- 
gins fleld-notes  was  "an  elm,  15  inches  in  diam- 
eter, bra.  ti.,  88*  B.,  81  vrs. ;  and  a  backberry,  10 
iatAm  in  diameter,  brs.  N. ,  86°  W. ,  88  vrs. "  The 
btiarina'  t^^^*"^  hy  nlainUS  was  "an  elm,  marked 


'H,*  in  a  small  prairie,"  whloh  was  described 
by  two  wimesses  as  a  tree  marked  by  tbem  as 
a  guide  to  tbe  comer.  There  was  in  fact  an  elm 
ISH  varas  south  of  the  comer,  as  claimed  by 
^aintiff,  marked  with  old  colony  marks.  Toe 
Woodford  league  was  a  square,  whose  sides  were 
6,000  varas;  and,  running  tbe  west  line  byooorM 
and  distance,  both  trees  were  near  the  continua- 
tion of  the  line,  but  the  distance  gave  out  before 
defendant's  elm  was  reached,  and  the  distance 
to  plaintiff's  elm  was  5,240  varas.  No  witness 
undertook  to  identify  the  comer  positively. 
There  was  even  more  doiibt  about  the  north-east 
oomer  of  the  Woodford.  Held,  that  plaintiff 
failed  to  sustain  the  line  as  claimed  by  him. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Bell  county; 
W.  A.  Blackburn,  Judge. 

Action  (i(  treHpasH  to  try  title  to  land 
by  Vincence  MotI  against  J.  H.  Stephens. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Harris  &  Sanadera.tor  appellant.  Uqa- 
tetth  <t  Furaian,  for  appellee. 

GAbrett,  p.  J.  The  controversy  In  this 
suit  arose  over  tbe  disputed  location  of 
the  north-west  corner  of  tbe  William 
Woodford  league.  Appellant  seeks  a  re- 
versal of  tbe  Judgment  uf  tbe  court  below 
opon  tbe  following  grounds,  which  have 
Iteen  assigned  as  error:  **(!)  Tbe  refusal 
of  the  court  to  admit  In  evidence  the  rec- 
ord of  a  suit  Involving  the  title  to  the 
land  in  controversy,  brought  by  P.  O. 
Rucker  against  J.  C.  W.  MIdklff.  (2)  The 
charge  of  tbe  court  with  reference  to  the 
circumstances  under  which  course  and  dis- 
tance should  be  resorted  to  in  establish- 
ing tbe  north  boundary  of  the  Woodford 
league,  and  in  the  submission  of  Issues  to 
tbe  Jury.  Also  in  failing  to  instruct  the 
Jury  as  to  tbe  settlement  between  the  par- 
ties in  tbe  suit  in  tbe  lastice  court.  (3) 
Tbat  the  verdict  is  contrary  to  tbe  law 
and  charge  of  tbe  court  In  failing  to  fix 
the  boundary;  and  that  It  decides  noth- 
ing, but  leaves  the  mutter  still  in  dispute, 
and  unsettled.  (4)  That  the  verdict  Is 
contrary  to  tbe  evidence,  in  tbat  the  line 
claimed  by  the  plaintiff  aa  the  north  line 
of  the  Woodford  league  was  marked  in 
1872,  and  is  not  the  true  line."  A  bill  of 
exceptions  was  saved  to  tbe  exclusion  of 
tbe  record  in  the  suit  of  Rucker  v.  MIdklff. 
It  seta  out  tbe  petition,  answer,  and  Judg- 
ment in  that  suit,  from  which  it  appears 
that  after  the  sale  by  the  Backers  to  ap- 
pellee, and  the  transfer  of  the  notes  by 
Ed.  T.  Rucker  to  P.  G.  Rucker,  the  latter 
brought  an  action  of  trespass  to  try  title 
against  MIdklff  for  the  land  sold  by  him 
to  Motl.  This  suit  was  Oled  November 
80, 1SS2,  and  was  finally  tried  December 
SI,  18fs.^,  and  resulted  In  a  Judgment  for 
Midkiff.  Itis  contended  tbat  by  this  Judg- 
ment the  claim  of  Motl  to  the  land  be- 
came reB  HdJudJcata,  because  Rucker  held 
tbe  superior  title  thereto,  from  the  fact 
that  tbe  purchase  money  had  not  been 
paid.  Notwithstanding  tbe  reservation  of 
the  vendor's  lien  In  the  deed,  Motl  had 
the  right  to  the  possession  of  tbe  land  un- 
der his  contract  of  purchase, and  title  was 
vested  in  him,  subject  only  to  be  defeated 
by  rescission  for  failure  to  pay  the  pur- 
chase money,  and  it  might  become  perfect 
on  payment  ol  tbe  notes.  He^waa  then 
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tbe  proper  party  to  briiiK  a  suit  for  the 
land.  Backer  did  not  have  tbe  right  ot 
posHeasion.  In  an  action  of  trespass  to 
try  title  the  petition  must  state  that  the 
plaintiff  was  in  possession  of  the  land 
when  tbe  riKbt  of  action  accrued,  or  when 
onsted,  or  that  he  was  entitled  to  such 
possession.  liev.  St.  art.  4786.  Although 
be  held  the  superior  title  as  tietween  him- 
self and  bis  vendee,  Rucker  stood  In  the 
relation  of  a  mortgagee  of  the  land  out  of 
poKsesslon,  and  not  entitled  to  possesHlnn 
until  default  on  part  of  the  vendee,  and  a 
rescission  by  hlin  of  tbe  contract,  or  a 
foreclosure.  We  refer  to  the  following 
cases  aH  bearing  upon  the  points:  Web- 
ster V.  Mann,  52  Tex.  416;  Lodge  v.  Lever- 
ton.  42Tei.  23;  FIsk  v.  Miller,  13  Tex.  224; 
EdringtoD  v.  Neivland,  67  Tex.  027;  also, 
Pratt  V.  Godwin,  61  Tex.  334.  The  case  of 
Kramer  v.  Breedlove,  (Tex.  Sup.)  3  8.  W. 
Rep.  561,  cited  by  appellant,  was  decided  on 
a  quite  different  state  of  facts.  In  thatcase 
there  was,  In  the  first  place,  an  agreement 
between  Wilkins,  tbe  vendor  of  the  land, 
Breedlove,  tbe  holder  of  the  notes,  and 
Kramer,  the  grantee  in  the  deed  and  the 
maker  of  tbo  notes,  that  Wilkins  should 
bring  the  suit  against  the  heirs  of  B.  D. 
Evans  In  bis  own  name  to  clear  up  tbe 
title.  Also,  it  appeared  that  R.  D.  Evans 
had  the  power  to  convey  the  land  to  Wil- 
kins. It  was  held  that  the  recovery  by 
Wilkins  inured  to  the  benefit  of  Kramer. 
Motl  was  not  concluded  by  tbe  Judgment 
in  the  suit  of  Rucker  v.  MidkitI,  and  tbera 
was  uo  error  in  excluding  the  record. 

Taken  as  a  whole,  the  charge  ot  the 
court  was  full,  clear,  and  explicit  as  to  the 
mles  of  law  which  should  control  the  Jury 
in  ascertaining  the  true  location  of  the 
north  boundary  line  of  the  Woodford 
league,  and  we  find  no  error  in  it  for  which 
tbe  case  should  be  reversed.  The  failure 
of  the  court  to  instruct  the  jury  with  ref- 
erence to  tbe  agreement  of  settlement  In 
the  Justice  court  should  have  been  correct- 
ed by  a  special  charge  at  the  request  of 
tbe  defendant,  and  vie  do  not  think  that  it 
was  error  on  the  part  of  the  court  for 
which  the  Judgment  should  be  reversed  to 
fall  to  so  instruct  the  Jury.  Was  the  ver- 
dict contrary  to  the  evidence?  From  an 
inspection  of  the  field-notes  as  set  out  in 
the  petition  and  carried  into  the  Judg- 
ment It  will  bo  seen  at  once  that  there  is  a. 
misrecltal  or  clerical  error  in  the  call  for 
the  beginning  corner.  Tbe  call  Is  "begin- 
ning S..  71°  E.,  «30  vrs.  from  original  N.  E. 
corner  ot  Woodford  league."  "N.  W." 
should  have  been  written  for  "N.  E. "  We 
think  the  mistake  may  be  treated  as  a 
mere  clerical  error,  and  that  the  amend- 
ment readily  suggests  itself.  The  land  In 
controversy  is  embraced  In  a  strip  extend- 
ing east  and  west  830  varas,  and  is  about 
148  varas  wide.  It  lies  between  a  line  on 
the  south,  claimed  by  Stephens  to  be  the 
line  between  the  Stone  and  Woodford 
leagues,  and  a  line  on  the  north,  which  is 
claimed  by  appellee,  MotI,  to  be  said 
league  line.  Several  leagues,  including  the 
Stone  and  Woodford,  were  located  con- 
tiguous to  each  other  by  Moses  Cummin, 
a  colonial  surveyor,  in  November,  1834, — 
the  time  extending  from  November  3d  to 
December  2d :  and  tbeevldence  shows  very 


eonclaslvely  that  they  were  rarreyed  on 
a  common  base  line,  some  lying  sontb  and 
others  north  of  the  line,  wliich  ran  in  a 
coursesoutfaiTl^eaat.  Tbe  Duggins league, 
or  "No.  1,"  as  It  was  called,  was  surveyed 
first;  and  its  south-west  comer  was  fixed 
by  a  call  of  "6.800  vrs.  N.,  19<»  E.,  from  tbe 
N.  E.  corner  of  the  Michael  Reed  league,' 
which  Is  easily  identified.  In  mnning  out 
tbe  Dnggilns  league,  and  the  Hood  and' 
Stone  north  Of  it,  the  north  boundary  line 
is  dearly  established.  Each  successive 
survey  calls  tor  tbe  other  In  such  a  man- 
ner as  to  leave  no  doubt  of  the  intention 
of  the  surveyor  to  make  a  continnous 
straight  base  line.  The  field-notes  of  tbe 
Woodford  call  for  tbe  north-east  corner  of 
the  Duggins,  and  a  continuation  of  tbe 
north  line  of  tiie  Duggins  was  Intended 
to  be  the  north  line  of  the  Woodford.  But 
some  of  tbe  witnesses  Identify  an  elm  tree 
about  136  yards  north  of  th«  course  of  the 
Duggins  and  north-west  corner  of  the 
Woodford.  If  a  line  should  be  run  from 
tbe  north-east  corner  of  tbe  Woodford, 
as  claimed  by  the  plaintiff,  to  tbe  south- 
west corner  of  the  Stone  on  tbe  Duggins 
north  line,  the  course  would  be  north,  74° 
west,  or  a  reverse  call  of  south,  74° 
east,  as  tbe  call  Is  for  the  north  line 
of  the  Woodford.  It  wo  adhere  to  the 
base  line  as  indicated  by  all  the  evidence, 
the  defendant's  claim  is  right.  In  order 
to  sustain  plaintiff's  contention  we  must 
leuveit  at  some  indefinite  point,  and  es- 
tablisb  tbe  north-east  comer  ot  tbe  Dug- 
gins, which  is  the  north-west  corner  of 
the  Woodford,  at  a  point  some  distance 
north  of  it.  Now,  as  to  these  two  cor- 
ners. The  call  in  the  Duggins  field-notes 
is  "an  elm,  16  inches  in  diameter,  brs.  S., 
SS°  E.,  21  vrs.:  and  a  backberry,  10  in.  in 
diameter,  brs.  N.,  HCf  W.,  28  vrs."  The 
bearing  claimed  by  plalntIO  is  "an  elm, 
marked  'H,'  in  a  small  prairie."  This  is 
described  by  the  witnesses  Lagrone  and 
Flint  as  a  tree  marked  by  them  as  a  guide  to 
the  corner.  All  agree  that  there  Is  an  elm 
185  varas  south  of  the  corner,  as  claimed  by 
tbe  plaintiff,  marked  with  old  colony 
marks.  Running  tbe  west  line  uf  the 
Woodford  by  course  and  distance,  both 
trees  are  near  the  continuation  of  the  line, 
'but  distance  gives  out  before  the  first  is 
reached;  and  the  latter  is  over  200  varas 
beyond,  the  surveys  being  squares  whose 
sides  are  5.000  varas ;  and  the  distance  to 
the  "elm  marked  'H,'"  etc.,  is  6,340  varas. 
No  witness  undertakes  to  Identify  this  cor- 
ner positively.  Thera  is  even  more  doubt 
about  the  north-east  corner  of  the  Wood- 
ford. Without  going  over  the  testimony 
of  the  several  witnesses  in  detail.  It  is  suffi- 
cient to  say  that  we  are  clearly  of  the 
opinion  that  tbe  plaintiff  failed  to  sustain 
the  line  as  claimed  by  him.  In  view  of  an- 
other trial  of  the  Case,  we  think  it  would 
be  proper  to  submit  to  tbe  Jury  tbe  ijoes- 
tion  of  an  agreed  boundary,  as  indicated 
in  the  settlement  of  the  forcible  entry  an'I 
detainer  suit.  The  description  of  the 
premises  in  thecomplaint  filed  by  Stephens 
calls  for  the  beginning  point  at  a  place 
"1,000  vrs.  east  of  the  S.  W.  comer  of  the 
Thornton  Stone  league,  and  on  tb«  south 
line  thereof,  runningthence,  "etc.  If  thlsde- 
scription  is  sbown  to  inc]tide  the  land  lb 
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coDtroveny,  and  thereiB  no  dlsputn  abont 
tbe  settlement,  the  plaintiff  miftlit  be  con- 
cluded thereby,  althrtngh  it  was  in  fact  bis 
bomeetead,  and  th«9  aKreement  of  settle- 
ment waa  not  signed  and  aclinowiedged 
by  hia  wife.  Levy  v.  Maddux,  (Tex. 
Sup.)  16  8.  W.  Rep.  877.  Since  the  case 
will  be  reven>ed  and  remanded,  we  do  not 
think  it  is  necpsaary  to  consider  whether 
or  not  the  verdict  was  sufficient  to  deter- 
mine tbe  issue  as  to  boundary.  Fur- 
ther error,  If  any,  ia  not  Illiely  to  occur  on 
another  trial.  We  are  of  tbe  opinion  that 
the  Judgment  of  the  court  below  should 
be  reversed,  and  the  cause  remanded  for 
another  trial. 

Stayton,  C.  J.  Reversed  and  remanded 
as  per  opinion  of  the  commission  of  ap- 
peals.   

BoREN  et  nl.  V.  Billinqton  et  al. 
ISuipreme  Cowrt  of  Texas.    Nov.  8, 1891.) 
Ambitdmbst  or  pLaAuiNo. 
Id  an  action  for  partition,  oefendants  an- 
swered, and  the  cause  was  continued,  and  at  tbe 
next  term  aeain  continued  by  consent,  and  at  the 
third  term  defendants  moved  to  dismiss  tbe  suit 
on  the  ground  that  the   petition  when  filed  was 
onsigned,  and  that  plaintiffs' attorneys  bad  there- 
after signed  It  in  vacation,  without  leave  of  court. 
Plaintiffs  asked  leave  to  amend  the  petition  by 
signing  it  nunc  pro  tunc    Beld,  that  the  re- 
fusal of  plalntifls'  request  to  amend  was  error. 

Appeal  from  district  court  Navarro 
county;  RcFua  Hardt,  Judge. 

Action  by  M.  W.  Boren  and  others 
against  J.  H.  Biliington  and  others  for  par- 
tition. The  citation  to  the  Houston  & 
Texas  Central  Railway  Company,  one  of 
defendants,  was  quashed.  Judgment  dis- 
missing  tbe  action  against  the  other  de- 
fendants, from  which  plaintiffs  appeal. 
Reversed. 

Simkiat,  &  Niblett,  for  appellants.  B. 
L.  Stoae  and  trost  &  Etberidge,  for  appel- 
lees. 

Gaines,  J.  This  action  was  brought  bv 
the  appellants  against  the  appellees  for 
tbe  partition  of  a  tract  of  land.  The  peti- 
tion was  signed  neither  by  tbe  plaintiffs 
nor  by  their  attorneys  at  the  time  it  was 
filed.  Tbe  attention  of  the  attorneys  hav- 
ing been  called  to  the  omission  "by  the 
clerk,  they  signed  it  In  vacation.  At  the 
first  term  of  the  court  the  citation  to  the 
defendant  the  Houston  &  Texas  Central 
Railway  Company  was  quashed  upon  its 
motion.  Tbe  other  defendants  answered, 
and  tbe  cause  was  continued.  At  tbe 
next  term  it  was  again  continued  by  con- 
sent. At  the  third  term  the  defendants 
filed  a  motion  to  dismiss  the  suit  upon  the 
ground  that  the  petition  had  been  filed 
withont  having  been  signed,  and  that  the 
signature  of  the  attorneys  bud  been  sub- 
sequently appended  thereto,  without  leave 
of  the  court.  The  plaintiffs  resisted  the 
motion,  and  asked  leave  of  the  court  to 
amend  tbe  petition  by  permitting  their  at- 
torneys to  sign  it  ouoc  pro  tunc.  Tbe 
court  refused  to  grant  tbe  leave,  and  sus- 
tained tbe  motion  to  dismiss.  These  facts 
api>ear  by  the  Judgment  entry  as  well  as 
by  a  bill  of  exceptions,  though  the  entry 
recites  also  that  tbe  suit  was  dismissed 


for  want  of  proseeatton.  A  motion  to  re- 
instate, with  an  offer  to  pay  all  costs  that 
had  then  accrued,  was  filed  by  the  plain- 
tiffs, and  was  overruled.  From  the  Judg- 
ment dismissing  the  cause  this  appeal  is 
taken.  Our  statute  in  regard  to  plead- 
ings in  the  district  and  county  conrts  pro- 
vides that  "the  pleadings  in  said  courts 
shall  be  in  writing,  and  signed  by  the 
party,  or  by  his  attorney,  and  filed  with 
the  clerk  of  tbe  court,"  (Rev.  St.  art. 
1186:)  and  it  may  be,  as  was  practically 
held  in  Hemming  v.  Zimmerscliltte,  4  Tex. 
159,  that  a  pleading  not  signed  should  not 
be  regarded  by  the  court.  But,  In  our 
opinion,  It  does  not  follow  that  such  a 
pleading  cannot  be  amended  upon  leave 
granted  by  the  court.  Article  1192,  Rer. 
St.,  provides  that  "the  pleadings  may  be 
amended  under  leave  of  the  court,  upon 
such  terms  as  the  court  may  prescribe, 
before  the  parties  announce  tliemseives 
ready  for  trial,  and  not  thereafter."  The 
provisions areconstrued  to  bemandatory, 
and  the  refusal  to  grant  leave  to  amend 
at  a  proper  time  has  been  held  a  ground 
for  the  reversal  of  the  Judgment.  Shelton 
V.  Berry,  19  Tex.  154.  We  know  of  no  case 
In  this  court  in  which  a  refusal  of  the 
court  to  gnint  leave  to  amend,  seasona- 
bly requested,  has  been  sustained.  It  has 
even  been  held  not  error  to  allow  an 
amendment  after  the  trial  hud  begun.  A 
petition,  however  defective  in  substance, 
la  certainly  capable  of  amendment;  and 
we  see  no  reason  why  tbe  right  should  be 
denied  when  tbe  detect  is  one  of  form. 
The  signature  to  a  pleading  is  u  formal 
requisite.  The  failure  to  comply  with  tbe 
requirement  Is  an  irregularity  that  may 
Buliject  the  pleading  to  be  stricken  out 
upon  motion,  or  to  be  treated  as  a  nullity 
by  the  court;  but  it  is  one  which  does  not 
operate  to  tbe  Injury  of  tbe  opposing  par- 
ty, and  therefom  its  amendment  cannot 
prejudice  bis  rights  upon  the  trial  of  the 
cause.  Tbe  Judgment  entry  recites  that 
the  case  was  dismissed  for  want  of  prose- 
cution. But  it  clearly  appears,  both  by 
other  recitals  and  by  the  bill  of  excep- 
tions, that  the  attorneys  of  plaintiffs,  at 
the  time  of  the  dismissal,  were  in  the 
court,  asking  leave  to  amend,  and  resist- 
ing a  dismissal  of  the  cause.  For  the  er- 
ror of  the  court  in  refusing  to  allow  the 
plaintiffs'  attorneys  to  amend  the  peti- 
tion by  aftlxing  their  signatures  thereto 
the  Judgment  is  reversed,  and  tbe  cause  re- 
manded. 


Rose:  et  at.  v.  Blanrrnbhip  et  al. 

(Supreme  Court  of  Texas.    Nov.  10, 1891.) 

TrBSFASS  to  TkT  TITLB— HoMBSTEAD — EvtDBXOB. 

1.  Defendant  and  wife  executed  a  deod  of 
trust  to  D.,  as  trustee  for  plaintifto,  to  secure  a 
debt  to  plaintiffs.  A  sale  under  the  trust  deed 
was  had,  andD.  executed  to  plaintiffs  a  deed  suffi- 
cient to  vest  title  in  them,  provided  the  land  was 
not  tbe  homestead  of  defendant  and  wife  at  tbe 
time  of.  the  execution  of  tbe  trust-deed.  In  tres- 
pass to  try  title  D.  testified  that  before  the  exe- 
cution of  the  trust-deed  defendant  told  him  that 
the  land  was  not  bome-stead.  Tbe  proof  showed 
that  plaintiff  knew  that  defendant  and  wife  were 
living  on  tbe  land  and  using  it  as  homestead  at 
and  long  prior  to  that  time.  Held,  that  the  ad- 
mission of  O.'s  testimony  was  error. 
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8.  The  land  was  oconpled  by  defendant  and  wlf  o 
«t  the  time  of  the  execution  of  the  trust-deed  aa 
Angrust  19, 1881,  to  seoare  a  debt  of  the  husband. 
They  bad  built  a  house  on  it,  and  moved  to  it  more 
than  a  year  before.  Defendant's  wife  owned  in  her 
own  right  a  tract  three  miles  distant,  on  which 
there  was  a  residence  and  tenant-houses,  and  on 
which  defendant  and  she  had  resided  for  16  years 
before  removineto  the  land  in  controversy;  but 
they  had  ceased  to  occupy  it  as  a  homestead  more 
than  3  years  before  the  execution  of  the  trust- 
deed.  In  January,  1885,  they  moved  off  the  land 
in  controversy,  and  defendant  paid  no  taxes  on 
it  thereafter.  They  then  lived  a  short  time  on 
another  tract  near  by,  and  finally  returned  to  the 
wife's  tract,  where  they  resided  till  1887,  when 
they  sold  it,  after  which  they  resided  at  differ- 
ent places  out  of  the  county.  Held,  that  at  the 
time  of  the  execution  of  the  trust-deed  the  land 
was  homestead ;  that  the  deed  was  void ;  and  that 
plaintiffs  acquired  no  title. 

CuninilBHloners' decision.  Section  B.  Ap- 
peal from  district  court,  Van  Zandt  coun- 
ty;  Felix  J.  McCobd,  Judge. 

Action  of  trespasB  to  try  title  for  the  re- 
covery of  land  by  Blankenship  &  Blake 
asralnst  Rose  &  Lybrand.  Verdict  and 
]ud{;n]ent  for  plalntllta.  Defendants  ap- 
peal.   Reversed. 

Barge  Jt  Yaates  and  S.  Allen,  for  appel- 
lants.   Kearly  A  Greer,  for  appellees. 

Oarrbtt,  p.  J.  Tills  Is  an  action  of  tres- 
pass to  try  title  for  the  recovery  of  10  acres 
of  land  in  the  village  of  Owlet  Ureen,  Van 
Zandt  county.  The  case  was  tried  by  a 
jury.and.following  the  verdict  of  the  jury, 
Judgment  was  rendered  by  the  conrt 
March  26, 1890,  for  the  recovery  of  the  land 
suedfor  andthOBum  of  flOOas  rentp.  Ap- 
pellees claim  title  from  the  appellant  D. 
H.  Rose  and  his  wife,  A.  P.  Rose,  who  is 
not  a  party  to  this  suit,  by  virtue  of  a 
deed  of  trust  executed  by  them  August  12, 
1884,  to  one  R.  A.  Dean,  as  trustre  lor  the 
appellees,  Blankenship  &  Blake,  to  secure 
a  debt  which  Rose  owed  them ;  sale  under 
said  deed  of  trust;  and  deed  from  the 
trustee.  Dean,  to  appellees,  dated  April  6, 
1886.  The  proceedings  under  the  deed  of 
trust  were  sutficlent  to  vest  title  in  the  ap- 
pellees, provided  the  laud  In  controversy 
was  not  the  homestead  of  Rose  and  bis 
wife  at  the  time  of  the  execution  thereof ; 
this  defense  having  been  properly  set  up 
In  the  pleadings,  and  presented  to  the 
conrt.  Appellants  have  assigned  as  error 
the  action  of  the  court  below  In  permit- 
ting the  trustee,  R.  A.  Dean,  to  testify  that 
before  the  execution  of  the  deed  of  trust  by 
Rose  and  his  wife  Ruse  told  hini  that  the 
land  was  not  the  homestead  of  the  said 
Bose  and  wife,  the  proof  showing  that  the 
plaintiffs  knewtbatRoseand  wife  were  liv- 
ing on  the  land,  and  using  it  as  a  home- 
stead at  and  for  a  long  time  prior  to  the 
execution  of  the  deed  of  trust.  When 
land  Is  In  actual  use  as  a  homestead, 
the  declaration  of  the  husband  to  tue  con- 
trary is  not  admissible  In  evidence.  Ja- 
cobs V.  Hawkins,  63  Tex.  2.  Hence  the 
court  erred  In  the  admission  of  the  tes- 
timony of  the  witness  Dean  complained 
of  and  assigned  as  error.  The  facts  of  the 
case  are  substantially  that  the  land  in 
controversy  was  used  and  occupied  as  a 
homestead  by  the  appellant  Bose  and  his 
wife  at  the  time  of  the  execution  of  the 
deed  of  trust.    They  had  built  a  residence 


thereon,  and  otherwise  improved  the 
same,  and  moTed  onto  the  place  more 
than  a  year  before  that  time.  Mrs.  Rose 
owned  In  he~  own  right  a  tract  of  land 
about  three  miles  north  of  the  village,  on 
which  she  and  her  husband  had  resided 
for  about  16  years  before  tbelr  removal  to 
the  land  In  controversy.  Rose  was  iner- 
chandlsing  In  the  village  of  Owlet  Green, 
and,  having  become  Indebted  to  the  ap- 
pellees, and  embarrassed  with  debt,  he 
and  his  wile  executed  the  deed  of  trust  to 
secure  his  Indebtedness  to  the  appellees. 
There  were  a  residence  and  tenant-houses 
on  the  land  belonging  to  Mrs.  Bose,  but 
she  and  her  husband  had  ceased  to  occupy 
It  as  a  homestead  for  nearly  two  years  be- 
fore the  deed  of  trust  was  given.  A  few 
monthH  after  the  execution  of  the  deed  of 
trust  Rose  and  his  wife  moved  off  the 
premises,  and  lived  a  short  time  on  anoth- 
er tract  near  the  village;  but  finally  re- 
turned to  Mrs.  Rose's  tract,  wbicb  they 
resided  on  nntll  1887,  when  tbey  sold  it. 
Since  that  time  tbey  have  resided  at  differ- 
ent places  out  of  Van  Zandt  county.  Rose 
paid  no  taxes  on  the  land  In  suit  after  he 
moved  off  about  January,  1886.  From  the 
facts  It  appears  that  the  premises  In  con- 
troversy were  the  homestead  of  Rose  and 
wife  at  the  time  of  the  execution  of  the 
deed  of  trust.  Appellants  have  raised  this 
question  by  their  second  assignment  of  er- 
ror, and  rely  upon  It  in  their  brief.  We 
conclude  that  the  deed  of  trust  was  void, 
and  that  Hppellees  acquired  no  title  to  the 
land.  It  is  not  necessary  to  notice  appel- 
lants' assignment  of  error  with  reference 
to  the  recovery  of  rents,  as  the  Judg- 
ment of  the  court  will  be  reversed  for  er- 
rors already  pointed  out.  We  report  the 
case  for  reversal. 

Statton, r.  J.  Beversed  and  remanded, 
as  per  opinion  of  the  commission  of  ap- 
peals. 

Stephens  r.  AnAiR. 
(SuprerJie  Covin  of  Texcu.    Nov.  10, 1S9L) 

FltATn>in.BlIT  CONVBTANOES — ACTION  FOR   PBIOB— 
RlOHTB  or  PCBCHASBB. 

Defendant  sold,  without  delivery,  certain 
sheep  to  S.,  in  consideration  of  a  conveyance  bv 
H.  of  certain  goods.  B.'s  title  to  the  sheep 
passed  to  plaintiff.  In  defense  of  plaintiff's  ac- 
tion for  the  sheep,  defendant  pleaded  the  fail- 
ure of  the  title  of  tlie  goods  because  the  convey- 
ance of  them  to  him  was  made  to  defraud 
creditors.  Held,  that  the  sale  to  S.  was  valid  be- 
tween the  parties,  even  if  fraudulent  as  to  cred- 
itors, and  defendant,  who  bought  with  knowl- 
edge of  the  facts,  cannot  set  ud  failure  of  title. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court.  Bell  county; 
W.  A.  Blackburn,  Judge. 

Action  by  J.  J.  Stephens  against  J.  B. 
Adair.  Judgment  for  defendant.  Plain- 
tiff apneals.    Reversed. 

SlouMtb  &  Furiuan,  for  appellant. 
Harris  <&  Saunders,  for  appellee. 

Oarrbtt,  P.  J.  The  following  charge 
of  the  court  is  assigned  as  error, for  which 
the  appellant  seeks  to  reverse  the  JikIk- 
ment  against  him:  "If  P.  H.  Stephens 
was  Indebted  to  other  persons,  and,  for 
the    purpose    of  hindering,  delaying,  or 
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defraadlog  tbem  In  the  collection  of  their 
debts,  conveyed  the  hardware  and  wag- 
ons to  Adair,  and  if  said  Adair  Icnew  u( 
BDch  indebtedness  and  intent  to  binder 
and  delay  creditors  of  P.  H.  Stephens, 
or  if  by  the  exercise  ol  ordinary  care  and 
dUigence  in  tbe  matter  hecould  have  ascer- 
tained sucb  indebtedness  and  intention  of 
Stephens,  if  yon  find  he  had  sucb  inten- 
tions, tben  the  sale  woold  be  void  as  to 
Stephens'  creditors ;  and,  if  such  a  cred- 
itor, onder  snch  a  state  of  facts,  attaciied 
tbe  goods,  be  would  have  the  right  to 
■abject  thent  to  tbe  payment  of  his  debt, 
and  under  such  a  state  of  tacts  P.  H.  Ste- 
phens would  not  be  entitled  to  recover 
anytbing  against  defendant;  In  other 
words,  defendant's  plea  of  failure  of  con- 
sideration would  be  established  by  the 
proof  of  such  a  state  of  facts  so  far  as  P. 
H.  Stephens  is  concerned,  and,  If  J.  J.  Ste- 
phens knew  of  the  pxintence  of  such  facts 
as  those  above  enuiu.-rnted,  or  knew  such 
facts  as  would  put  a  man  of  ordinary 
prndenrenpon  inquiry  whether  or  not  said 
transaction  with  Adair  was  fraudulent, 
then  in  law  he  would  occupy  no  better  po- 
sition than  P.  H.  Stephens;  and  if  you  oe- 
Uevesncbto  be  tbe  facts,  you  must  find 
tor  tbe  defendants. "  This  is  the  only  as- 
signment of  error  relied  upon  by  the  ap- 
pellant, and  the  charge  la  simply  assigned 
as  wror,  without  pointing  out  in  what  re- 
upect  it  is  erroBe«>na.  Bnt  appellant  sub- 
mits three  propositions  thereunder,  which 
are  substantially:  (1)  That  by  said 
charge  tbe  Jnry  were  in  effect  erroneously 
hwtrocted  that  a '  transfer  of  tbe  goods 
by  Stephens  to  Adair  with  the  intent  on 
tbe  part  of  Stephens  to  hinder,  delay, 
and  defrand  bis  creditors  would  render 
tbe  transfer  void  as  between  the  parties 
themselves  under  all  rirenmstances.  C^i) 
Althoogh  Stephens  sold  bis  stock  of  goods 
to  Adair  with  the  intent  to  binder,  delay, 
and  defraud  bis  creditora,  and  Adair  knew 
of  soch  intent,  yet  the  title  to  the  goods 
was  vested  in  Adair;  and,  Stephens  hav- 
ing paid  off  the  claim  of  Olds  Wagon- 
Works,  before  there  was  any  Judgment 
against  him,  and  before  the  goods  were 
■old  by  order  of  the  court,  there  was  no 
failure  of  consideration ;  and  tbe  court 
erred  in  so  charging  tbe  Jury.  (3)  The  In- 
tent of  Stephens  to  hinder,  delay,  and 
defraud  his  creditora,  if  it  existed,  by  tbe 
conveyance  of  tbe  goods,  would  not  ren- 
der tbe  conveyance  void,  unleaa  such  was 
tbe  effect  of  It ;  and  that  tbe  court  should 
have  so  Instmcted  the  Jury  in  connection 
with  tbe  testimony  as  to  tbe  solvency  of 
Stephens. 

We  will  consider  the  flrat  and  second 
propositions  together.  A  fraudulent  con- 
veyance is  valid  and  binding  between  the 
parties  themselves,  and  can  only  be  set 
aside  by  creditora,  purebasere,  or  other 
persons  Intended  to  be  defrauded.  Al- 
though pronounced  void  by  the  statute, 
it  is  only  voidable,  because  it  \n  valid  ex- 
cept as  to  tbe  pereons  named.  Rev.  St. 
art.  8465;  Fowler  v.  Stoneam,  11  Tex.  600. 
Tbe  conveyance  by  Stephens  to  Adair  was 
valid  as  between  tbem,  although  it  may 
bare  t>een  successfully  attached  and  set 
aside  by  tbe  Olds  Wagon-Works  as  made 
with  tbe  Intent  to  defraud  them  of  their 


debt.  It  conid  have  been  set  aside  only  to 
tbe  extent  of  the  debt.  Adair  took  the 
title  subject  only  to  the  rights  of  the 
Olds  Wagon-Works,  and  such  other  cred- 
itora as  might  see  proper  to  attack  the 
conveyance.  Miller  v.  Koertge,  70  Tex.  168, 
7  8.  W.  Rep. 681.  Buttbedefendant,  Adnir, 
admitting  the  pnrebase  of  the  goods  by 
bim  from  Stephens,  and  the  conveyance  of 
the  sheep  to  Stephens  In  consldpratlon 
therefor,  pleaded  in  defense  of  plaintiff's 
action  for  the  sheep  the  Invalidity  of  his 
title,  alleging;,  iu  effect,  that  It  bad  failed 
for  the  reason  that  the  conveyance  was 
one  made  to  defraud  creditora,  and  there- 
fore liable  to  be  avoided  by  them,  and 
had,  in  fact,  been  attacked  by  a  creditor. 
There  is  an  Implied  warranty  of  the  title 
to  pereonal  property  when  it  Is  sold  by 
one  who  Is  In  possession  thereof.  The 
failure  of.conslderatlon  in  this  case  would 
arise  only  from  the  failure  nt  title  There 
was  no  failure  of  title.  After  the  goods 
had  been  attached,  Stephens  paid  the  debt 
and  dlncharged  the  lien,  which  Invested 
Adair  with  a  perfect  title.  It  must  also 
be  considered  that  Adair  bought  the  goods 
with  full  notice  not  only  oi  Stephens'  in- 
debtHdness,  but  of  the  fact  that  Richard- 
son, tbe  agent  of  the  Olds  Wagon-W<irk8, 
was  present,  and  pressing  Stephens  for  a 
settlement.  He  bought  with  full  notice  ol 
whatever  invalidity  there  was  In  the  title, 
and  cannot  set  np  the  defense  of  failure  of 
consideration,  when  in  fact  the  title  had 
never  failed.  We  are  of  the  opinion  that 
the  charge  of  the  court  in  tbla  respect  was 
error. 

Appellant's  third  proposition  does  not 
fairly  arise  from  his  assignment  of  error. 
But  we  are  of  tbe  opinion  that  the  testi- 
mony as  to  tbe  solvency  of  Stephens  went 
to  the  Jury,  along  with  other  evidence  to 
show  Intent;  and,  if  appellant  desired 
a  pertinent  instruction,  he  should  have  re- 
quested it.  The  authority  cited  by  appel- 
lant in  support  of  the  proposition  that 
not  the  intent,  bnt  the  elTuct,  should  have 
been  thecriteriuu,— Dixon  v.  Sanderaon,  72 
Tex.  359,  lOS.W.  Rep.  535,— refere  particular- 
ly to  article  2460,  Rev.  St..  with  respect  to 
voluntary  conveyances;  but  It  is  not  our 
purpose  here  to  draw  any  distinction  be- 
tween these  two  articles  of  the  Revised 
Statutes,— 2465  and  2466.  For  the  erroi 
pointed  out  in  the  charge  the  Judgment  oi 
the  court  below  will  have  to  be  revereed. 
and,  as  It  will  be  remanded  for  anothei 
trial,  we  deem  it  pertinent  to  remark  thai 
the  sale  of  the  goods  by  P.  H.  Stephent 
to  Adalr,  in  consideration  of  which  the 
sheep  were  conveyed  by  Adair  to  him, 
was  a  contract  executed  on  both  sides; 
that  the  title  to  the  sheep  became  vest- 
ed in  P.  H.  Stephens, and  passed  from  him 
to  tbe  appellant.  It  Is  where  the  con- 
tract remains  executory  In  the  case  of  ille- 
gal consideration  that  the  courts  will  re- 
fuse to  lend  their  aid  to  the  execution 
thereof;  but.  once  executed,  the  legal  title 
of  either  party  to  pmperty  obtained 
thereby  will  be  protected.  It  was  not 
necessary  that  sheep  should  be  delivered 
to  complete  the  sale.  Cleveland  v.  Will- 
iams. 29  Tex.  204;  Blanton  &  Nunnally  v, 
Langston  &  Co.,  60  Tex.  150;  Smith  v. 
Whitfield,  67  Tex.  125,  2  8.  W.   Rep.  822: 
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Boai  V.  Schneider.  69  Tex.  182,  6  S.  W.  Rep 
402;  HopkiDH  v.  Partridge,  71   Tex.  60S.  10 
8.   W.   Rep.   214.     Ttie    Jadffmpnt    of  the 
court  below  should  be  reversed,  an^  the 
cause  remanded. 

Stayton,  C.  J.  Reversed  and  remanded, 
as  per  opinion  of  tlie  commission  of  ap- 
peals. 

Kknuall  t.  Hackworth.i 

{Supreme  Court  ftf  Texat.    June  28, 1885.) 

Ahendmbnt  op  Plbadinos— Objsctions  to  Rkw- 

bree's  Report — Waiver. 

1.  Where  one  partner  sues  bis  copartner  for 
partition  of  partnership  land  lying  in  the  county 
where  the  suit  is  brought,  the  petition  may  aft- 
erwards be  amended  to  include  a  money  demand 
against  defendant,  though  he  is  a  resident  of  an- 
other county;  and,  where  the  venue  of  the  suit 
is  by  consent  changed  to  the  county  pf  defend- 
ant's residence,  defendant  cannot  object  that 
snch  amendment  was  allowed  while  the  suit  was 
pendingin  the  other  county. 

3.  Where  a  case  is  referred  to  an  auditor  to 
take  and  state  an  account,  and  defendant  Hies 
written  exceptions  and  objections  to  the  auditor's 
report,  he  may  at  the  triu  introduce  evidence  to 
sustain  the  ezceptioas,  though  he  does  not  pre- 
sent sucit  exceptions  as  pleadings  before  ttiecom- 
menvement  of  the  triaL 

S.  The  exceptions  to  the  auditor's  report 
form  no  part  of  defendant's  answer,  though  he 
reters  to  them  therein,  and  the  fact  that  defend- 
ant's second  amended  answer  malces  no  ireferenoe 
to  the  exceptions  does  not  constitute  a  waiver  of 
them. 

Commissioners'  decision.'  Appeal  from 
district  court,  Harriscounty;  James  Mas- 
TBRBON,  .ludge. 

8.  A.  Hackworth  sued  William  E.  Ken- 
dall in  the  district  court  of  Ft.  Bend  coun- 
ty for  an  accountlnK  and  settlement  of 
partnership,  and  for  the  partition  of  cer- 
tain laud  situated  in  Ft.  Bond  county,  al- 
leged to  bepartnerahip  property.  Defend- 
ant was  a  resident  ol  Harris  county,  and 
filed  a  plHa  iu  abatement  of  tbe  suit.  In  so 
tar  aaitmoughtan}-  other  relief  than  tbe  es- 
tablishment of  plaintiff's  Interest  in  tbe 
laud  situated  in  Ft.  Bend.  Tbe  suit  was 
not  abated,  but  an  auditor  was  appoint- 
ed to  take  and  state  the  account  between 
the  parties.  The  audltorreported  tbatde- 
fendant  had  f]2,4."j3.13  of  partnership 
monev  in  his  handH,  half  of  which  was  due 
plaintiH.  Defendant  Hied  certain  written 
exceptions  and  objections  to  this  report. 
Plaintiff  tben  amended  his  petition,  and 
prayed  for  a  money  JudRment  against  de- 
fendant for  such  sum  as  should  be  found 
due  on  the  accounting,  In  the  event  that  it 
should  befound  that  plaintiff  had  no  Inter- 
est In  the  land  in  Ft.  Bend.  Defendant 
filed  an  amended  answer,  to  which  his  ex- 
ceptions to  the  auditor's  report  were  at- 
tached and  made  a  part.  After  this  the 
venue  of  tbe  case  was  changed  to  Harris 
county,  where  it  was  tried.  After  the  case 
was  removed  to  Harris  count),  defendant 
filed  a  second  amended  answer,  which 
made  no  reference  to  the  exceptions  and 
objections  to  the  auditor's  report.  Judg- 
ment was  rendered  quieMng  defendant's  ti- 

>Thla  case,  filed  June  28, 1885,  is  now  published 
by  request,  with  others,  in  order  that  the  South- 
western Reporter  may  cover  all  case*  in  volume 
30,  Texas  Reports. 


tie  to  the  land  In  qneatlcm,  hot  against 
him  for  91,389.68.  Defendant  appeals.  Re- 
versed. 

Brady  A  Rtag,  for  apoellant.  Hatche- 
8on  A  CnrHngton,  for  appellee. 

Walker,  P.  J.  Tbe  salt  having  been 
brought  in  Ft.  Bend  county,  where  Jnris- 
dictlon  rightfully  belonged  under  tbe  case 
stated  in  plaintiff's  original  petition,  that 
conrt  would  retain  its  Jurisdiction  over 
tbe  case  in  respect  to  any  supplemental 
cause  of  action  subsequently  Ingrafted  on 
the  original  causeof  action  by  an  amended 
petition,  unless  such  amendment  set  up 
BDcb  additional  cause  of  action  tranda- 
lentiy  to  deprive  the  defendant  of  bis  per- 
sonal privilege  to  litigate  it  In  the  coauty 
of  his  residence.  To  hold  otherwise  would 
be  to  attach  a  condition  to  the  right  to 
amend  the  causeof  action,  as  originally 
declared  on,  incompatible  with  the  spirit 
of  the  law  regulatiog  amendments,  and 
which  the  statute  has  not  prescribed.  If 
a  party  has  been  properly  sued  in  a  coon- 
ty  other  than  that  of  hisdomlcile.the  sub- 
sequent proceedings  in  respect  to  the  mat- 
ters that  may  be  litigated  in  it  under 
amendments  varying  tbe  character  of  tbe 
issues  to  tie  tried,  and  what  subject-mat- 
ters may  be  added  by  way  of  amendment 
for  determination  in  that  suit,  are  to  t>e 
determined,  not  on  a  qneation  of  privilege 
as  to  where  such  matters  may  be  tried, 
but  according  to  the  rules  of  law,  which 
determine  what  may  be  added  by  way  of 
amendment  to  the  subject  of  litigation  as 
it  was  presented  in  the  original  petition. 
The  general  policy  of  the  law  is  to  avoid 
a  multiplicity  of  suits ;  and  it  fuvora  tbe 
adjnstmentof  tbe  rights  of  tbe  parties  in 
one  suit  If.it  can  be  done  consistently  with 
those  rules  of  law  which  for  their  own  rea- 
sons fix  a  limit  and  a  boundary  to  the  II t>- 
eral  rule  which  thns  encourages  the  settle- 
ment of  controversies  in  one  suit  where  it 
can  be  done,  so  as  not  to  drive  a  party  to 
another  suit,  and  before  another  toram, 
to  adjust  that  which  may  be  settled  In 
that  Jurisdiction  before  which  the  parties 
already  are.  The  right  given  by  tbe  stat- 
ute to  be  sued  In  certain  classes  of  actions 
in  tbe  county  of  his  residence  is  to  be  con- 
strued relatively  to  and  with  other  stat- 
utes and  rules  of  pleading  and  procedure, 
and  when  the  suit  is  brought  in  a  proper 
county,  although  it  be  not  in  that  of  the 
defendant's  residence,  in  the  absence  of 
fraud,  ordinarily,  tbe  suit  will  proceed 
subject  to  the  rules  of  law  common  to  all 
other  cases,  unaffected  by  a  question  of 
Venue.  This  cause  having  been,  by  con- 
sent of  parties,  removed,  by  change  of 
venue,  to  Harris  county,  where thedefend- 
ant  resides,  and,  his  plea  In  abatement  and 
exceptions  to  the  Jurisdiction  having  been 
filed  after  the  cause  was  pending  iu  the 
district  conrt  ot  Harris  county.  It  requires 
a  nice  discrimination,  we  think,  to  per- 
ceive the  merit  of  defendant's  objection. 
If  his  privilege  was  to  be  sued  In  Harris 
county,  the  change  of  venue  to  that  coun- 
t.v  had  the  effect,  to  accoi-d  to  him  all  the 
benetits  contemplated  by  the  privilege  the 
statute  accords  to  him;  and  in  such  case 
theiaw,  which  does  nothlnic  vninly,  would 
not,  while  the  cause  was  pending  in  Har- 
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rlB  connty,  dlamlsB  It,  to  order  that  it 
mlgbt  be  brought  anew  in  that  county. 
Thu  errur  asalgned.it  will  be  noticed,  does 
not  call  in  qu<«t)on  ttie  propriety  o(  ttie 
court's  allowing  the  plain tiO  to  set  op,  by 
way  of  amendment,  those  matters  con- 
cerning which  the  defendant  nnKes  he  was 
entitled  to  be  sued  In  the  county  of  his  resi- 
dence. We  are  of  opinion  that,  if  the  sub- 
|ect  was  otherwise  proper  as  an  amend- 
ment,  the  defendant  cannot  succcMsfully 
maintain  the  proposition  that  it  must  be 
rejected  from  the  suit  because  of  his  resi- 
dence elsewhere  than  in  Ft.  Bend  county; 
tliat  bis  prlvileRe  to  be  sued  in  the  county 
of  his  residence  has  no  proper  application 
to  the  case. 

We  thinlE  the  court  erred  In  refusing  to 
permit  defendant  to  Introduceevidence  for 
the  purpose  of  showlnR  the  mistakes  in 
the  report  of  the  auditor  that  were  des- 
ignated In  the  written  objections  and  ex- 
ceptions to  the  report  died  May  10,  1883. 
The  plitin  tiff's  erounds  of  objections — First, 
that  the  exceptions  and  objections  had 
not  been  properly  made  and  presented  to 
tiie  court;  Ba6,  second,  because  the  objec- 
tions and  exceptions  of  the  report  were 
not  presented  as  pleadings,  before  the  trial 
began— were  not  sofflctent.  No  special  rea- 
son seems  to  hare  been  offered  to  support 
the  first  ground,  nor  is  any  apparent; 
and,  as  to  the  second,  we  know  of  no  rale 
of  practice  or  principle  of  pleading  that  re- 
quires objections  and  exceptions  to  the 
correctness  of  items  of  an  auditor's  re- 
port to  be  treated  as  pleadings,  and  to  be 
read  as  such  on  the  presentation  of  the 
case  to  the  court  and  jury  on  the  trial. 
Where  the  objection  relates  to  the  form  of 
the  report  or  its  validity,  aa  a  compliance 
with  the  order  of  the  court  requiring  it  to 
be  made,  proper  practice  would,  perhaps, 
require  such  to  be  presented  to  the  court 
for  its  action  before  going  into  the  trial; 
bat  objections  to  the  report  which  relate 
tu  the  correctness  of  the  matters  con- 
tained in  It  serve  the  purpose  of  admitting 
«Tld«nc«  as  to  such  items  tocontradlctthe 
report  In  those  particulars.  Rev.  St.  art. 
1473;  Boggs  V.  State,  46  Tex.  10;  Pfelffer 
▼.  Maltby.  38  Tex.  623;  Mussina  v.  Shep- 
herd, 44  Tex.  628. 

The  report,  with  reference  to  matters 
not  properly  arising  nndnr  the  pleadings, 
•bonld.  on  exception,  be  excluded  from  the 
lory.  Barkley  y.  Tarrant.  Co.,  M  Tex.  261. 
The  court.  It  would  seem  from  the  bill  of 
excpptlons,  was  influenced  In  rejecting  the 
evidence  by  the  supposition  that  the  de- 
fendant had  abandoned  or  waived  his  writ.- 
t<>n  objections  and  exceptions  because  they 
had  been  referred  to  In  his  first  amended 
answer,  and  bad  been  made  a  part  of  it, 
and  be  had  not  In  his  second  amended  an- 
swer made  any  reference  to  them.  The 
bill  of  exceptions  recites  that  said  excep- 
tions and  objections  to  the  report  were 
filed  May  10,  lS88,lu  the  district  court  of  Ft. 
Bend  county,  and  were  Indorsed  with  a 
separate  flle-mnrk  on  that  day :  that  they 
bad  been  attached  to  and  made  a  part  of 
defendant's  flrat  amended  answer,  and 
were  attached  to  said  answer  when  It  was 
refiled  in  Harris  connty  after  the  venue 
was  changed;  but  that  they  had  never 
been  indorsed  with  any  separate  file-mark 


in  Harris  co  unty .  The  objections  to  the  re- 
port had  no  such  relation  to  the  plead- 
ings In  tiie  case  as  to  affect  that  paper 
with  the  rule  of  the  supreme  coort  for  the 
government  of  the  district  court,  nnder 
which  an  amendment  of  an  answer.subse- 
quently  made,  supersedes  the  antecedent 
pleading,  and  deems  matters  waived  that 
wei^  contained  in  the  previous  pleading. 
If  not  brought  Into  the  amendment  which 
takes  its  place.  Theobjections  and  excep- 
tions to  the  report  were  no  part  of  the  de- 
fendant'g  answer ;  it  was  a  separate  and 
independent  paper,  the  scope  and  purpose 
of  which  were  not  connected  with  the  an- 
swer In  the  sense  of  Its  constituting  a  part 
of  It  as  such.  No  inference  can  fairly  be 
drawn  from  the  defendant's  second  amend- 
ed answer  to  warrant  the  belli!f  that  the 
defendant  meant  to  relinquish  his  excep- 
tions and  objections  to  the  report.  The 
plaiutilf's  case  against  the  defendant,  as 
to  the  remedies  sought  nnder  the  amend- 
ments he  made  to  his  cause  of  action  as  it 
was  presented  in  the  original  petition, 
rendered  still  mora  Important  to  the  de- 
fendant a  reliance  on  the  objections  urged 
by  him  to  the  aoditor's  report,  and  it 
would  seem  to  require  something  more 
definite  and  affirmative  In  its  character 
than  any  of  the  matters  recited  In  the  bill 
of  exceptions  to  justify  the  court  In  con- 
struing his  action  as  a  waiver  of  such  ob- 
jections. For  this  error  we  think  the 
jadgment  ought  to  be  reversed. 

In  respect  to  the  fifth  error  assigned, 
the  tenor  and  effect  of  the  defendant's  an- 
swer, setting  up  partlcularsettlements  be- 
tween the  parties  of  certain  subjects  of 
their  partnership  affairs  during  the  prog- 
ress of  their  partnership,  was  to  eliminate 
them  from  the  partnership  account  re- 
maining yet  to  be  settled.  If  they  were 
once  fairly  settled  between  the  parties, 
and  the  lands  to  which  those  settlements 
referred  were,  as  to  the  unsold  balance  of 
the  respective  tracts,  divided  between 
them,  as  to  such  property  it  ceased  to  be 
partnership  assets,  and  was  thereby  effect- 
ually withdrawn  from  the  partnerablp 
business;  and  such  a  settlement.  If  fairly 
made,  in  the  absence  of  fraud  or  mistake, 
would  stand  until  reopened  or  set  aside  by 
appropriate  proceedings  for  that  purpose, 
which  Is  not  sought  to  be  doueoneitherof 
■those  grounds  under  the  pleadlng^s  of  the 
plaintiff.  Whether  such  settlements  were 
in  factmadewaslnlssue,  and  It  was  a  ques- 
tion as  to  the  weight  to  be  given  to  the 
evidence  pro  and  con  whether  they  were 
established  to  the  satisfaction  of  the 
conrt.  The  Instruments  In  writing  tend- 
ing to  support  the  defendant's  defense  of 
settlement  in  regard  to  the  lands  referred 
to  were  subject  to  he  construed  In  deter- 
mining their  legal  effect  and  the  weight  to 
be  given  them.  In  the  light  of  thefactH  sur- 
rounding the  parties  at  the  time  they  were 
executed,  and  parol  testimony  on  the  sub- 
ject was  before  the  court,  und  the  court 
was  not  bound  to  accept  as  conclusive  of 
the  iHsue  the  Instrumento  alone,  as  Iso- 
lated evidence  from  which  to  determine 
the  matter.  It  follows  from  this  view 
that,  if  the  court  had  been  satisfied  from 
all  the  evidence  that  such  settlements  had 
been  made,  the  report  of  the  auditor,  in  so 
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far  as  It  mllttated  with  aocii  eltiuinatlon 
of  tbe  account  In  respect  to  the  IrdcIh  ecu- 
cernlng  wblcta  tbe  settlement  was  made, 
would  of  necetisity  yield,  and  in  those  par- 
ticulars would  have  to  be  qoaltfled  so  aa 
to  conform  tu  tbe  very  truth  and  facta, 
and  it  would  not,  as  to  sncb  items,  afford 
a  basis  tor  escertalnini;  the  true  balance, 
if  any.  to  which  tbe  plaintiff  would  be  en- 
titled. 

In  respect  to  tbeappellant's  proposition 
that  tbe  court  erred  in  disregarding  his 
plea  of  the  statute  of  limitations,  and  of 
laches  and  delays  on  the  part  of  the  plain- 
tiff, and  the  evidence  in  support  of  It,  we 
are  not  able  to  determine  from  the  record 
what  views  of  the  law  ou  that  subject  tbe 
court  entertained  or  acted  upon.  If  the 
court  was  of  opinion,  from  the  whole  evi- 
dence, that  there  had  been  no  settlements 
made  between  the  parties  which  operated 
to  adjust  any  particular  item  or  items  or 
transactions,  relating  tu  their  partnership 
affairs,  but  that  their  accounts  had  been, 
in  effect,  kept  open  between  them,  the 
statute  of  limitations  could  not  have  ap- 
plied, because  four  years  would  not  have 
cdapsed  at  the  Institution  of  tbe  suit  since 
the  accrual  of  pialntitt's  tight  to  sue  for 
an  accounting.  Rev.  St.  art.  3205.  But 
if,  on  the  other  hand,  tbe  account  bet^veen 
tbe  parties,  in  respect  to  certain  of  tbeir 
dealings,  had  become  "stated,"  or  bad,  as 
alleged,  been  settled  and  adjusted,  as  to 
them,  the  rnles  of  law  In  respect  to  the 
running  of  the  statute,  and  the  equitable 
doctrine  of  stale  demand,  has  application. 
We  are  not  disposed,  nnnecessarily,  to  an- 
ticipate the  questions  that  might  be  dis- 
cussed in  this  connection  under  an  assign- 
ment of  error  so  general  and  indeflnlte  as 
applied  to  the  record  before  us.  We  deem 
It  sufficient,  In  support  of  the  suggestions 
we  have  made,  to  refer  to  the  elementary 
writers  nn  the  subject  In  a  very  general 
way.  See  1  Wood's  Colly.  Partn.  456-462. 
618,  f  S  297,  298,  398.  We  do  not  regard  it 
essential  to  further  discuss  tbe  errors  as- 
slgrned.as  those  which  wo  have  considered 
reach,  we  thinh,  suflBciently  the  merits  of 
this  appeal.  We  are  of  opinion  that  the 
judgment  must  be  reversed,  and  the  cause 
remanded. 

Adopted  by  supreme  court  June  23. 1885. 


State  v.  Snyder  et  hIA 
(Swpreme  Court  of  Texas.    April  5. 1886.) 
Flb^  IK  Abatement — Jurisdiotiok— Amendmbnt 
o»  P1.BADIN0— Balb  of  Statb  Lauds— CancbI/- 
LATiosi  roK  Pbaub— Tender— Pakties. 
1.  Act  April  14,   1888,  (Gen.  Laws   1888,  p. 
108,)  provides  that  where  the  state  seeks  to  re- 
cover more  than  25  sections  of  school  lands  from 
a  fraudulent  purchaser   thereof  the  suit  shall  be 
brought  in  Travis  county  within  12  months  after 
the  passaKe  of  the  act.    Two   days  before  the  ex- 
piration of  the  period  limited   the  state  sued  de- 
fendants in  Mitchell  county  to   cancel   the  sales 
of  80  sections  of  land  alleged  to  have  been  fraud- 
ulently   purchased.    One  defendant  pleaded   to 
tbe  jurisdiction  on  the  ground  that  the  suit  should 

•This  case,  filed  April  6, 1886,  is  now  published 
by  request,  with  others,  in  order  that  the  Soutb- 
weatem  Reporter  may  cover  all  cases  In  volume 
oi^  T«awBeparta. 


have  been  broogbt  ia  Ihmvls  ooDBty.  After  od» 
year  from  April  14,  1888,  the  state  amended  by 
dismissing  as  to  six  sections.    Const  srt.  6,  {  a, 

Srovides  that  the  district  courts  shall  have  juria- 
iction  of  all  suits  "for  the  trial  of  title  to  land.* 
Held,  that  tbe  district  court  of  the  ooanty  where 
the  suit  was  brought  had  jurisdiction  of  the  sub- 
ject-mattar,  and  that,  a*  the  plea  to  the  juris- 
diction  was  not  urg;ea  till  after  the  state  had 
amended  so  as  to  bring  the  suit  within  the  terms 
of  tbe  statute,  the  suit  should  not  have  been  dis- 
missed. 

3.  It  Is  not  necessary  for  tbe  state  to  tender 
book  tbe  money  paid  for  its  lands  before  it  can 
maintain  a  suit  to  cancel  the  sales  on  the  ground 
that  they  were  fraudulently  procured  by  the 
purchasers. 

3.  Under  the  act  of  April  14,  1888,  providing 
that  suit  shall  be  brought  "against  all  persons 
who  have  made  such  illegal  or  fraudulent  pur- 
chases, and  their  vendee  or  vendees  who  may 
have  bought  with  notice  of  the  illegality  or 
fraud,"  all  persons  who  have  made  applications 
and  puroboses  for  the  benefit  of  one  person  are 
neaessary  parties  to  the  suit,  except  those  who 
have  conveyed  to  that  one  prior  to  the  institution 
of  the  suit. 

Appeal  from  district  court,  Mitchell  coun- 
ty; WiLUAM  Kennedy,  Judge. 

Action  by  the  state  of  Texas,  under  the 
act  of  April  14, 1883,  entitled  "An  act  to 
Investigate  alleged  land  frauds,"  against 
D.  H.  Snyder  and  others,  to  cancel  the 
sales  by  the  state  ol  30  sections  of  school 
lands.  The  suit  was  brought  In  Mitchell 
county.  Defendant  Sn>der  was  a  resident 
of  Williamson  county,  and  moved  to  dis- 
miss the  suit  on  that  ground.  The  state 
afterwards  amended  by  dismissing  as  to 
six  sections.  Defendant  egaJu  pleaded  to 
the  jurisdiction,  and  filed  special  excep- 
tions to  the  petition.  Tbe  suit  was  dis- 
missed, and  the  state  appeals.    Reversed. 

John  D.  Templeton,  Atty.  Oen.,  for  the 
State.    A.  W.  Terrell,  tor  appellees. 

Stayton,  J.  This  action  was  brought 
April  12.  1884,  to  recover  80  sections  of 
school  land.  D.  H.  Snyder  answered  on 
October  15, 1884,  and,  witb  other  defenses, 
pleaded  to  the  jurisdiction  of  the  court, 
the  fact  appearing  in  the  petition  that  tbe 
suit  was  brought  to  recover  DO  sections 
ofland,and  that  under  tbe  law  the  district 
court  ol  Travis  county  had  jurlsdii;tlon. 
On  December  80, 1884,  the  state  ai.tended 
Its  petition,  and  reduced  Its  claim  to  24 
sections,  which  we  understand  to  be  a 
part  of  the  same  land  claimed  in  the  orig- 
inal petition.  On  January  5, 1886,  the  de- 
fendants other  than  D.  H.  Snyder  an- 
swered, adopting  fully  all  the  pleadings 
theretofore  filed  tiy  him ;  and  all  of  thede- 
fendants,  on  the  same  day,  under  leare 
granted  toD.  H.  Snyder  to  amend,  adopt- 
ed the  plea  to  thejorlsdiction  filed  by  him, 
ami  with  him  answered  fully  to  tlie  mat- 
ters going  to  tbe  jurisdiction  of  tbe  court 
and  to  the  merits.  So  much  of  the  amend- 
ed plea  to  the  jurisdiction  of  the  court  aa 
is  material  is  as  follows:  "And  all  of 
those  defendants  say  that  said  suit  was 
brought;  and  from  the  date  of  filing  the 
petition  tlierein,  to-wlt,  April  12, 1884,  to 
December  30, 1884,  remained  a  suit  over 
which  this  court  had  and  now  has  no  Ju- 
risdiction, and  which,  under  the  law.  In 
view  of  the  amount  of  land  sought  to  be 
recovered,  could  be  only  brought  In  the 
district  court  of  Travis  county,  Texas; 
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frberefora  defendants  renew  the!r  prayer 
that  BHid  snlt  be  dlsinlMed  for  the  want 
of  Jartediction  in  tbls  honorable  court  to 
bear  and  determine  the  same."  The  coort 
did  not  act  upon  the  plea  to  thejnrladlc- 
tion  nntll  January  7, 1S85,  at  which  time 
It  wau  Bustalned.  It  Is  iirRed  here,  as  it 
dunbtlesB  was  in  the  court  below,  that 
the  act  of  April  14, 1883,  alone  gave  Juris- 
diction to  the  district  court  to  bear  and 
determine  this  class  of  rases.  If  this  were 
true.  It  is  evident  that  the  district  court 
for  Mitchell  county  had  no  Jurisdiction  of 
this  cause  at  the  time  this  action  whs  in- 
stitntod,  fur  the  act  declares  "that  in  all 
cases  where  twenty-five  sections  or  more 
of  land  in  excess  of  the  seven  sections  au- 
thorised by  law  to  be  purcbascd  by  or  for 
tbe  benefit  of  any  one  jiersou  or  corpora- 
tion have  been  purchased  by  or  for  the 
benefit  of  any  one  person  or  corporation, 
snits  for  the  recovery  thereof  shall  be 
brought  in  the  district  court  of  Travis 
county.  Gen.  Laws  1883,  p.  108.  The  act 
required  such  suits  to  be  brought  withiu 
12  months  after  it  took  effect,  and,  unless 
tbe  court  had  power  to  bear  and  deter- 
mine tbe  case  at  some  time  within  the  12 
months  within  which  such  suits  were  re- 
quired to  be  brought,  it  could  not  be  said 
that  tbe  state  bad  brought  a  suit;  tor  tbe 
filing  of  a  petition  in  a  court  having  no 
]ariadictlon  is  not,  witbin  tbe  meaning  of 
tbe  act,  tbe  bringing  of  a  suit;  and  tbe 
amendment,  madp  after  the  expiration  of 
12  months,  could  not  confer  ]urlsdictiou. 

This  is  practically  an  action  in  which 
tbe  state  seeks  to  try  title  to  land  de- 
scribed In  tbe  petition,  in  which  tbe  fouu- 
datiun  of  the  defendants'  claims  are  set 
out.  The  petition,  in  addition  to  assert- 
ing title  and  seeking  adjudication  thereof 
and  possession,  may  set  up  such  facts  as 
are  necessary  to  such  relief  as  could  be 
given  only  by  a  court  of  equity,  without 
In  tbe  least  depriving  the  action  of  its 
tbaracter  of  an  action  to  try  title  to  land. 
Dangerfleld  v.  Pascbal,90Tex.  586;  Magee 
T.  CbadoIn,44  Tex. 488;  Allen  v.Stephaaes, 
18  Tex.  669;  Grimes  v.  Hobson.  46  Tex. 
419.  If  such  were  not  the  character  of  the 
actfon,  the  amounts  as  to  value  of  tbe 
property  sought  to  be  recovered,  and  as 
to  the  value  of  tbe  rents  and  damages 
sought,  are  such  as  would  give  juiisdic- 
tion  to  a  district  court  in  anyoidinary 
action  between  individuals,  we  think  It 
Is  a  mistake  to  assume  that  the  jurisdic- 
tion of  thedlstrict  court  lor  Mitchell  coun- 
ty over  the  subject-matter  of  litigation  is 
dependent  on  tbe  act  of  April  14, 1883.  The 
eoustitntion  confers  upon  the  district 
courts  Jurisdiction  **of  all  suits  for  the 
trial  of  titleto  land, "and  of  all  suits, com- 
plaints, or  pleas  whatever,  without  regard 
to  any  distinction  between  law  and  equity, 
when  tbe  matter  In  controversy  shall  be 
valued  at  or  amount  to  foOO,  exclusive  of 
interest.  Article  5,  §  8,  Const.  The  btate, 
as  a  plaintiff,  has  tbe  same  right  as  other 
plaiotilfs  to  institute  and  maiuteUn  ac- 
tions in  tbe  district  courts  upon  any  cause 
of  action  of  wblcb,  under  the  terms  of  the 
constitution,  such  courts  have  jurisdic- 
tion, and  so  by  force  of  tbe  Jurisdiction 
conferred  on  such  courts  by  the  constitu- 
tion, and  witbuot  reference  to  any  statu- 


tory antboriiatlon.  "It  Is  an  Incident  of 
sovereignty,  not  dependent  upon  any 
statute. "  8tate  v.  Delesdenier,  7  Tex.  9S. 
The  sixth  section  of  the  act  of  April  14, 
1883,  determiaes  the  venue  of  actions  to  be 
instituted  under  it.  but  does  not  confer 
Jurisdiction  over  tbe  subject-matter;  and 
under  it,  II  no  objection  be  made  In  proper 
time  and  manner  by  a  defendant,  a  suit 
might  be  instituted  and  maintained  by  the 
state  In  Mitchell  or  any  other  county  in 
the  state  for  more  than  %  sections  of  land. 
District  courts,  under  the  constitution, 
having  jurisdiction  over  tbe  subject-mat- 
ter of  such  an  action,  the  state,  as  might 
any  other  plaintiff,  might  maintain  sucb 
an  action  In  any  county  in  the  state  in  so 
far  as  the  jurisdiction  over  tbe  subject- 
matter  Is  concerned.  The  venue  to  actions 
Involving  title  to  25  or  more  sections  of 
land  was.  by  the  act  under  which  this  ac- 
tion was  Instituted,  placed  in  Travis  coun- 
ty,— a  provision  no  duubt  inserted  for  th» 
benefit  of  tbe  state,  upon  which,  however, 
a  defendant  might  insist;  but  the  right  to^ 
not  have  the  suit  brought  elsewhere  wa» 
one  that  a  defendant  might  waive.  Burnley 
V.  Cook,  13  Tex.  591 ;  Campbell  v.  Wilson, 
6  Tex.  892;  Masterson  v.  A8bcom,64  Tex. 
327;  Peveler  v.  Peveler,  Id.  50;  Morris  v. 
Rnnnells,  12  Tex.  177;  Railway  Co.  t. 
Graves,  60  Tex.  201.  If  no  objection  to  tbe 
venue,  in  such  a  case,  be  urged,  tbe  court 
would  certainly  have  Jurisdiction  of  tbe 
subject-matter  of  the  suit  and  of  the  per- 
sons of  snch  defendants  as  were  served 
with  process  or  appeared.  If,  however^ 
the  jurI<idlction  of  the  court  over  the  sub- 
ject-matter were  dependent  upon  the  stat- 
ute, then  it  would  be  necessary  to  follow 
strictly  its  provisions,  or  the  Jurisdiction 
would  not  attach  in  tbe  given  case.  We 
bave  considered  these  matters  in  view  of 
tbe  fact  that  it  Is  Insisted  that  the  district 
court  of  Mitchell  connty  bad  no  jurisdic- 
tion while  tbe  action  stood  for  80  sectiona 
of  land,  and  that,  therefore,  the  subse- 
quent amendment,  made  after  the  expira- 
tion of  the  12  months  within  which  the  ac- 
tion was  required  to  be  brongbt,  did  not 
cure  the  matter  of  venue.  Tbe  court  bad 
Jurisdiction  of  tbe  subject-matter  of  the 
action' from  the  time  it  was  instituted, 
and  never  lost  it,  except  as  to  the  sections, 
claim  to  which  was  abandoned  by  tbe 
amended  petition;  and  any  amendment 
filed  with  leave  of  the  court,  which  cured 
a  defect  pointed  out  by  pleading  of  the 
adverse  party,  was  proper,  even  though 
the  defect  thus  obviated  was  one  relating 
to  the  venue  of  the  case  and  affecting  tbe 
question  of  Jurisdiction  over  the  person. 
If,  while  the  action  stood  for  30  sections 
of  land,  a  plea  to  the  Jurisdiction  bad  been 
urged,  it  should  have  been  Hustained,  not 
because  the  court  had  not  Jnrisdlctiuii  of 
the  subject-matter,  but  because  the  de- 
fendants, under  the  act,  were  entitled  to 
be  sued  in  Travis  county.  When  the  plea 
to  the  Jurisdiction  was  presented,  the 
cause  of  action  set  up  in  tbe  pleadings  re- 
lied upon  was  such  as  could,  under  tbe 
statute,  be  properly  tried  in  Mitchell  coun- 
ty, with  or  without  tbe  consent  of  the  de- 
fendants. The  amendment  did  not  set 
up  a  new  cause  of  action,  unless  it  em- 
braced land  not  embraced  in  the  original 
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petition,  bat  merely  abandoned  a  part  of 
tbe  cause  of  action  set  up  in  the  original 
petition ;  nor  can  it  be  said  to  t>e  a  (raud- 
ulent  attempt  to  confer  Jurlgdiotlon  on  a 
court  to  which  It  did  not  properly  belong. 
The  court,  after  suBtalnlng  the  plea  to 
tbe  jurisdiction,  acted  upon  the  demurreni 
filed  by  the  delendantB,  and  Bustalned 
them.  We  will,  therefore,  aa  tbe  court 
had  jurlHdiction,c<inBider  the  action  of  the 
court  upon  tbe  demurrers.  It  was  urged 
that  the  petition  wau  defective  on  the  fol- 
lowing grounds:  (1)  Because  It  showed 
that  the  state  received  purchase  money 
for  the  land  through  its  constituted  tribu- 
nals, and  asked  a  cancellation  of  the  sale 
with  DO  offer  to  return  tbe  money  re- 
ceived: (2)  because  the  law  under  which 
tbe  purchases  were  made  did  not  require 
that  they  should  be  made  for  the  benefit 
of  tbe  purchaser;  (3)  because  tbe  charges 
of  fraud  In  the  petition  were  vague,  un- 
certain, and  Indefinite;  (4)  because  tbe  pe- 
tition did  not  charge  that  tbosn  who  par^ 
chased  the  lands  sued  for  w  re  other  than 
real  persons,  entitled  under  the  laws  to  ac- 
qnire  school  lands,  or  that  tbe  co-defend- 
ants of  D.  H.  Snyder  had  ever  transferred 
or  offered  to  transfer  to  blm  thelands  pur- 
chased in  their  names,  or  done  or  offered 
to  do  any  other  act  in  violation  of  law, 
injorious  to  the  state  or  fraudulent  lu  its 
character;  (6)  becauseof  its  misjoinder  and 
wan  t  of  proper  parties  defendant.  It  is  In- 
sisted that  tbe  state,under  the  averments  of 
the  petition,  is  not  entitled  to  recover  unless 
it  repay  or  tender  tbe  purchase  money 
paid  bv  the  defendants.  In  so  far  as  tbe 
state  is  seelclng  only  such  relief  as  may  be 
given  by  a  court  of  law, — I.  e.,  to  be  ad- 
judged the  owner  of  the  land,  to  recover 
rents,  and  to  have  its  writ  of  possession, 
— tbere  can  be  no  claim  that  be/ore  such 
relief  can  be  granted  the  state  must  com- 
ply with  any  rule  enforced  lu  courts  of 
equity ;  for  the  state  so  far  asks  for  no 
eqnitable  relief.  It  alleges  that  the  con- 
tracts were  made  through  tbe  fraud  of 
tbe  vendees,  and  by  bringing  this  action  in 
effect  elects  not  to  be  bound  by  tbe  con- 
tracts. If  fraud,  which  vitiates  all  con- 
tracts, in  fact  exlRted,  the  vendor  has  tbe 
right  to  rescind  It;  and,  if  he  reacquires 
the  possession  of  the  property  in  a  court 
of  law,  may  defend  both  bis  title  and  pos- 
seasloD  upon  the  ground  that  he  has  re- 
scinded the  contract  to  sell  by  his  own  act 
and  volition.  The  question  of  bis  right 
to  do  this  will  depend  upon  whether  or 
not  fraud  existed,  and  this  may  be  ascer- 
tained as  well  in  a  court  of  law  as  in  a 
court  of  equity.  If  he  has  not  reacquired 
the  possession,  but  has  elected  to  rescind 
the  contract  to  sell  or  of  sale,  why  may 
he  not  enforce  his  title  and  right  to  pos- 
session in  a  court  of  law,  which  in  as  com- 
petent as  a  court  of  equity,  to  ascertain 
whether  the  ground  upon  which  rescis- 
sion is  mode  existed?  Rescission  for 
fraud  depends  on  the  volition  of  the  party 
-defrauded.  He  may  waive  his  right,  and 
the  contract  becomes  effective;  or  he  may 
assert  It,  and  it  becomes  null.  If  It  be 
found  that  the  right  to  rescind  existed, 
why  may  not  effect  be  given  to  the  deter- 
mination of  the  party  defrauded  no  longer 
to  be  bound  by  tbe  contract  in  a  court  of 


law  as  well  as  in  a  court  of  equity?  The 
only  question  for  a  court  to  determine  in 
such  case  is,  was  tbe  contract  procured  by 
fraud?  If  found  so  to  have  been,  a  court 
of  law  can  give  effect  to  the  defrauded  per- 
son's volition,  on  discovering  the  fraud, 
not  to  be  bound  by  the  contract,  as  fully 
as  could  a  court  of  equ'ty. 

A  judgment  determining  that  whatever 
title  would  have  passed  to  a  fraudulent 
vendee  had  tbeeontract  not  been  procured 
by  fraud  remains  In  the  defrauded  vendor; 
that  he  Is  entitled  to  rentH,  If  the  case  Jus- 
tified it;  and  that  gives  to  such  a  vendor 
big  writ  of  posaession, — practically  secures 
to  him  everything  which  could  be  given 
by  a  court  of  equity  in  cases  like  the  pres- 
ent, in  which  tbe  vendee  holds  under  an 
executory  contract  toconveythelegnl  title 
remaining  in  tbe  vendor.  A  distingniRhed 
elementary  writer, speaking  upon  the  sub- 
ject considered,  says:  "A  court  of  law  en- 
tertains an  action  for  tbe  recovery  of  pos- 
session of  chattels,  or,  under  some  cir- 
cumstances, for  the  recovery  of  land,  or 
for  the  recovery  of  damages;  and,  al- 
though nothing  is  said  concerning  it,  ei- 
ther in  tbe  pleadings  or  in  tbe  judgment,  a 
contract  or  conveyance,  as  tbe  case  may 
be,  is  virtually  rescinded.  The  recovery 
's  based  upon  the  fact  of  such  rescission, 
and  could  not  have  been  granted  unless 
tbe  rescission  had  taken  place.  Here  the 
remedy  of  cancellation  is  not  expressly 
asked  for,  nor  granted  by  the  court  of 
law,  but  all  its  effects  are  indirectly  ol>- 
tained  In  tbe  legal  action."  Pom.  Eq. 
Jur.  §  110.  Then> clearly,  as  to  so  much  of 
tbe  action  as  sought  no  otiier  relief  than 
such  as  a  court  of  law  can  give,  the  court 
below  erred  In  sustaining  demurrers  based 
on  the  fact  that  the  state  did  not  tender 
so  much  of  the  purchase  money  as  may 
have  been  paid.  The  state,  however,  asks 
a  decree  declaring  tbe  contracts  to  sell 
void,  and  that  the  defendants  be  restrained 
from  asserting  claim  under  tbem.  Tbe  re- 
lief thus  sought  is  equitable  relief;  and 
can  it  be  given  to  the  state  without  re- 
turn or  offer  to  return  tbe  purchase  mon- 
ey paid?  The  rule,  at  least  as  to  litiga- 
tion between  man  and  man.  which  gov- 
erns in  courts  of  equity,  is  perhaps  no- 
where more  fully  and  correctly  stated 
than  by  Mr.  Pomeroy,  who  says:  "It 
may  be  regarded  as  a  universal  rule  gov- 
erning the  court  of  equity  in  the  adminis- 
tration of  its  remedies  that,  whatever  may 
be  the  nature  of  the  relief  sought  by  the 
plain  tiff, the  equitable  rights  of  the  defend- 
ant growing  out  of  or  intimately  connect- 
ed with  tbe  subject  of  tbe  controversy  In 
question  will  be  protected;  aud  for  this 
purpose  the  plaintiff  will  be  required,  as  a 
condition  to  his  obtaining  the  relief  which 
he  asks,  to  acknowledge,  admit,  provide 
for,  secure,  or  allow  whatever  equitable 
rights,  If  any,  the  defendant  may  have, 
and  to  that  end  the  court  will,  by  its  af- 
firmative decree,  award  to  the  defendant 
whatever  reliefs  may  be  necessary  In  or- 
der to  protect  and  enforce  those  rights." 
Pom.  Kq.  Jur.  §  388.  Tbe  rule  which  re- 
quires a  vendor  to  return  the  purchase, 
money  paid  when  he  asks  rescission  at  the* 
hands  of  a  court  of  eqnlty  has  foundation 
in  tiie  desire  of  courts  of  equity  to  pro- 
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tect  all  parties;  and  vhen  Ub  eoforcement 
is  not  called  for  by  the  case  presented,  or 
where  the  eutorceinent  of  the  rule  is  not 
Decesanry  to  the  protection  of  the  person 
BRainst  whom  equitable  relief  is  sought, 
then  It  is  not  enlorced.  Cases  arise  in 
which  the  ose  and  occnpation  of  land  sold 
under  clrcuinHtances  which  justify  rescis- 
sion will  equal  in  value  the  sum  paid  by 
the  vendee,  and  In  such  cases  it  would  not 
Im  necessary  to  tender  or  repay  the  purr 
chase  money  so  paid,  and  a  court  of  equi- 
ty would  adjust  the  equities  of  the  respect- 
ive partis.  Terrlll  v.  De  WlU,  20  Tex.  260 ; 
McCarty  v.  Moorer,  50  Tex.  287;  Clay  v. 
Hart,  49  Tex.  436.  The  petition  nllpfres 
the  annual  rental  value  of  the  land,  and 
claims  other  damuKes,  all  of  which  the 
plaintiff,  so  far  as  the  pleadings  show,  Is 
Httemptinx  to  recover.  It  also  allef^es 
that  the  defendants  have  paid  to  tlie  state 
certain  money,  but  it  does  not  appear 
that  the  sums  claimed  by  the  state  are 
less  than  the  sum  of  the  moueys  paid  by 
the  defendants.  In  view  of  this  state  of 
the  pleadings,  it  does  not  appear  that  a 
case  exists  in  which  It  would  be  necessary 
for  the  state,  if  the  general  rule  stated  be 
applicable  to  it,  to  offer  to  repay  any  part 
of  the  purchase  money  paid  by  the  defend- 
ants, and  the  demurrer  should  have  been 
overruled.  The  defendants,  by  their  an- 
BW3r,  might  have  set  up  their  equities,  if 
any  tbey  have,  grrowing  out  of  the  trans- 
action, with  a  view  to  the  adjustment  of 
the  eqnities  between  the  parties.  We  do 
not  wish,  however,  to  put  the  decision  of 
this  qaestion  solely  upon  this  ground. 

If  it  be  conceded  that  the  defendants 
have  paid  money  into  the  stale  treasury 
under  the  circumstances  stated  in  the  pe- 
tition: tbat  it  was  paid  to  the  state,  and 
is  subject  to  its  control;  and  waiving  a 
consideration  of  the  question  whether  one 
who  has  contracted  for  land  under  the  cir- 
cumstances alleged  in  the  petition  could 
ordinarily  avail  himself  of  the  equitable 
rule  invoked,  as  to  which  there  is  much 
controversy, — the  question  whether  this 
rule  can  be  invoiced  against  the  state  still 
'  remains.  As  before  said,  the  purpose  of 
the  mie  is  protection  and  security  to  the 
person  wlio  is  entitled  to  call  it  to  his  aid, 
and  in  any  case  in  which  that  is  seen  to  be 
unnecessary  there  is  no  reason  why  it 
should  be  enforced.  It  is  to  be  conclusive- 
ly presumed.  In  the  absence  of  a  statute 
authorizing  suit  against  the  state  in  refer- 
ence to  a  given  matter,  that  it  fully  recog- 
olces  every  Just  claim  the  citlien  has 
Gguinst  it,  that  in  its  own  way  it  will  do 
JuHtice  in  reference  thereto,  and  that  it  has 
ability  to  do  so :  and  this  is  one  of  the  rea- 
sons why  no  suit  can  be  brought  against 
the  state  without  its  consent.  Against 
such  a  piuintitr  the  reasons  for  enforcing 
the  equitable  rule  do  not  exist  as  do  they 
Id  a  suit  by  an  individual.  We  must  lootc 
also  to  the  legialation  by  which  this  suit 
was  directed  to  be  brought,  in  order  to 
determine  whether  it  was  intended  that 
such  suits  should  be  governed  by  the  same 
rules  in  every  respect  as  are  suits  between 
Individuals;  for,  if  not,  no  rule  of  equity 
can  override  the  will  of  the  legislature,  and 
make  it  necessary  for  the  state  to  do 
•verytbbiflr  that  might  be  required  of  an 


individual  as  a  condition  upon  which  it 
will  be  permitted  to  maintain  an  action 
or  suit  which  the  constitution  gives  the 
court  Jurisdiction  to  try  and  the  legisla- 
ture has  directed  to  be  brought.  It  is  not 
for  courts  to  place  terms,  upon  compliance 
with  which  only  will  tbey  hear  a  cause  di- 
rected by  the  legislature  to  be  brought  on 
behalf  of  the  state,  unless  the  legislation 
be  such  as  to  justify  the  belief  that  it  was 
so  intended. 

The  appellees  claim  that  the  state  re- 
ceived the  money  which  they  paid  into  its 
treasury,  and  that  it  became  the  money 
of  the  state,  and  ceased  to  be  their  money 
in  the  hands  of  the  person  who  is  the 
treasurer  of  the  state.  The  constitution 
provides  that  "no  money  shall  be  drawn 
from  the  treasury  but  in  pursuance  of 
specific  appropriation  made  bylaw."  As 
was  said  in  Treasurer  v.  Wygall,  46  Tex. 
465:  "The  key  tliatunlockstliestatetreas- 
ury  is  an  act  of  the  legislature,  directing 
the  thing  to  be  done  which  is  demanded, 
and  not  the  Judgment  of  a  court,  founded 
on  equitable  consideration,  reaching  be- 
yond and  changing  the  terms  of  the  law 
in  the  disposition  of  property. "  Of  these 
laws  the  members  of  the  legislature  had 
knowledge  at  the  time  the  act  requiring 
suits  of  thecharacter  of  this  to  be  brought 
was  passed.  ThHt  act  required  suit  to  be 
brought  within  12  months  from  the  time 
the  act  took  effect;  but  it  made  no  pro- 
vision for  withdrawing  from  the  treasury 
any  sum  to  enable  the  officers  charged 
with  the  duty  of  executing  its  commands 
to  comply  with  the  rulenow  Insisted  upon, 
and  in  this  respect  a  subsequent  legislature 
took  no  action.  The  legislature  evidently 
intended  that  the  suits  directed  to  be 
brought  should  not  only  be  instituted, 
but  that  they  should  be  heard  and  deter- 
mined; and  the  fact  tliat  no  appropria- 
tion was  made  to  enable  officers  charged 
with  the  execution  of  the  command  to 
comply  with  the  rule  now  insisted  upon  is 
strongly  indicative  of  the  intention  of  the 
legislature  that  such  suits  should  be  heard 
and  determined  without  the  return  or 
offer  to  return  such  sums  as  parties  against 
whom  suits  might  be  brought  bad  paid 
into  the  treasury  of  the  state;  otherwise 
it  certainly  would  have  furnished  to  the 
officers  charged  with  the  enforcement  of 
the  law  such  sums  of  money  as  might  be 
necessary  to  pay  or  tender  to  defendants 
in  order  to  satisfy  the  rule  now  Insisted 
upon,  and  to  entitle  the  state  to  a  hear- 
ing. To  hold  otherwise  would  be  t"  hold 
either  that  the  legislature  was  Ignorant 
of  the  law,  if  it  be  tbat  such  repayment  or 
tender  can  be  required  of  the  state,  or  that 
it  intentionally  passed  a  law  which  it 
knew  could  not  be  enforced  with  the  means 
provided.  Neither  of  these  presumptions 
can  be  indulged.  There  are  niany  author- 
ities to  the  effect  tbat  a  state  or  other 
sovereignty,  when  it  becomes  a  litigant  In 
its  own  courts,  miist  have  its  rights  de- 
termined by  the  same  principles  applicable 
to  other  litigants.  That  such  Is  the  cor- 
rect rule  there  can  be  no  doubt;  in  fact, 
no  other  rnle  could  be  established.  Its 
application  is  Illustrated  by  the  following 
cases  decided  by  the  supreme  court  of  the 
United  States:    V.  S.  v.  MacDMiel.  7  Pet. 
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1;  Brent  t.  Bonk,  10  Pet.  615;  U.  S.  v. 
Barker,  12  Wheat.  659;  The  Floyd  Accept- 
ances, 7  Wall.  675;  The  Siren,  Id.  159:  D. 
8.  V.  Smith, 94  D.  8.217;  D.  8.  r-.BoBtwick. 
Id.  66.  It  baa  been  recognised  In  this  state 
aB  clearly  as  elMewbere.  8tate  v.  Kroner, 
2  Tex.  492:  State  r.  Pnrcell,  16  Tex.  305: 
GoTemor  v.  Allbrlgbt,  21  Teix.  758.  In  no 
country  governed  by  law  coald  the  right 
of  the  RovereigD  and  the  subject  be  deter- 
mined by  diverse  principles;  but  it  doea 
not  follow  from  this  that  the  same  reme- 
dy, procedare,  or  relief  will  be  given  by 
the  courts  tu  the  one  as  to  the  other. 
Tbla  rraulta  from  reasons  which  have  been 
in  part  stated,  and  from  others  which 
readily  anggest  themselves.  The  rule  in 
equity  invoked  la  one  through  which  liti- 
gants are,  in  effect,  coerced  into  doing  eq- 
uity; but  we  know  of  no  rule  by  which  a 
coort  of  a  state,  withont  its  consent, 
may  enforce  ancb  a  rule  against  It.  To 
deny  to  tbe  state  the  relief  sought,  if  it 
show  such  facts  as  entitle  it  to  such  relief, 
unless  it  first  compiles  with  the  role  in- 
voked, is  to  coerce  tbe  state  into  a  com- 
pliance with  this  rule.  If  for  any  reason 
other  than  rescission  the  appellees  could 
become  entitled  to  have  repaid  such  sums 
as  were  paid  to  the  state  on  the  land,  they 
conld  not  maintain  an  action  to  recover 
it,  unless  authorized  to  do  bo  by  statute. 
If  not,  whence  springs  the  right  or  power 
of  the  court  practically  to  give  sncb  relieft 
or  ollierwise  to  deny  to  the  state  tbe  rigbt 
to  maintain  an  action  which  the  legisla- 
ture has  directed  to  be  brought? 

The  tacts  through  wblch  the  rigbt  to 
have  the  money  repaid  occurs  cannot  af- 
fect tbe  question  of  tbe  power  of  thecourt, 
nor  of  tbe  propriety  or  Impropriety  of 
its  exercise.  Borden  v.  Houston,  2  Tex. 
611;  Bates  ▼.  Bepublic,  Id.  619.  These 
cases  in  volved  tbe  right  of  a  debtor  to  the 
government  to  offset,  but  much  of  the 
reasoning  of  tbe  court  is  applicable  to 
this  case.  In  case  last  cited  it  was  said: 
"The  courts  cannot  adopt  coercive  nieas- 
ares  to  enforce  by  direct  action  payment 
for  such  services ;  nor  can  they  suffer  It  to 
be  done  indirectly,  by  permitting  the 
claimant  to  retain  public  money  in  satis- 
faction of  tauch  claims,  unless  tbe  subject 
has  been  placed  by  law  within  Judicial 
cognisance  and  control,  for  it  is  a  well-es. 
tabllsbed  principle  that  courts  have  no 
authority  to  pnforce  claims  against  the 
government,  in  whatever  form  of  action 
they  may  be  urged,  unless  the  institution 
of  such  action  or  the  recognition  of  such 
claim  has  been  expressly  sanctioned  by 
law.  In  fact,  the  proposltinn  that  the 
government  is  above  the  reach  of  Judicial 
authority  by  direct  action,  but  within  its 
control  and  coercive  power  by  indirect 
suit.  Is  a  solecism  and  absurdity  in  Its  very 
terms."  We  do  not  wish  to  be  understood 
as  holding  (hat  in  a  suit  brought  by  the 
state  a  court  has  np  power  to  adjust 
equities  growing  out  of  the  subject-mat- 
terol  the  suit,  but  as  holding  that  the  rule 
in  equity  in  this  case  is  not  applicable  to 
and  cannot  be  enforced  against  the  state 
in  an  action  or  suit  brought  by  it.  It  Is 
true  that  the  lavv  under  which  the  appel- 
lees purchased  did  uot,  in  express  terms, 
require  that  thepnruhases  staonld  be  made 


tor  tbe  benefit  of  tbe  purchaser;  but  it  did 
provide  "that  no  person  or  corpora tioo 
shall  be  allowed  to  purchase  more  than 
one  section  of  six  bnndred  and  forty  acres 
of  said  land  when  tbe  same  is  classed  as 
arable  land  suitable  for  farming  purposes; 
but  when  the  land  is  classed  as  suitable 
for  grazing  purposes  it  shall  be  sold  in 
quantities  to  suit  the  purchaser,  hut  no 
person  shall  be  permitted  to  purchase  less 
than  one  hundred  and  sixty  acres  nor  more 
than  three  sections  of  six  hundred  and 
forty  acres  within  five  miles  of  tba  geo- 
graphical center  of  any  county,  or  upon 
any  water  front,  nor  more  than  seven  sec- 
tions at  any  other  place. "  Tbia  law  for- 
bids the  original  acqnisltloa  of  more  than 
seven  sections  of  these  lands,  tb  rough-par- 
chase  from  the  state,  by  any  one  person; 
and  a  purchase  made  for  a  person  who 
bad  acquired  ail  the  land  be  was  entitled 
to  acquire  under  tbe  law  by  another,  or 
rather  in  the  name  of  another,  bat  for 
him,  and  lu  fact  for  bis  benefit,  would  be 
clearly  an  evasion  of  tbe  law,  and  prac^ 
tlcaily  a  purchase  by  one  person  of  more 
than  tbe  law  permits.  To  avoid  eva- 
sions Rocb  as  are  alleged  In  the  peti- 
tion, tbe  statute  provides  that  "all  appli- 
cations tor  the  purchase  of  said  lands 
shall  be  made  in  the  real  name  of  the  per- 
son Intended  to  be  the  actual  purchaser 
thereof. "  If,  in  tact,  the  lands  were  pur- 
chased by  the  persons  in  whose  names  the 
purchases  were  made,  with  intention  that 
tbe  lands  shoald  become  the  property  of 
tbe  applicants.  It  Is  a  matter  of  no  impor- 
tance that  the  applications  may  have  beea 
made  by  D.  H.  Snyder  acting  for  them; 
nor  is  it  Important  that  the  purchasers 
may  have  been  minors,  women  under  cov- 
erture, or  iM^rsons  related  to  D.  H.  Snyder 
In  any  degree  whatever.  Nor  would  It 
matter  that  the  money  paid  or  to  be  paid 
was  advanced  or  to  be  advanced  fur  the 
purchasers  by  some  other  person,  for  in 
these  questions  tbe  state  has  no  Interest. 
Tlie  question  Is  :  Who  was  in  fact  and  la 
law  the  purchaser?  Was  it  a  real  trans- 
action, as  it  appeared  to  be,  or  one  simu- 
lated, and  made  for  tbe  parpuse  of  evad- ' 
log  tbe  law,  with  Intent,  at  tbe  time  of 
purchase,  between  the  apparent  purchaser 
and  some  other  person,  that  such  other 
person  should  be  the  beneficial  and  real 
owner?  II  the  former,  the  purchases  were 
valid;  it  tbe  latter,  they  were  voidable, 
and  the  state  may  assert  their  invalidity 
in  this  action.  The  applicants  may  have 
been  real  and  not  fictitious  persons,  may 
have  been  entitled  under  the  law  to  ac- 
quire school  lands  by  purchase,  and  may 
not  have  transferred  or  offered  to  transfer 
to  D.  H.  Snyder  the  lands  of  which  they 
appear  to  be  the  purchasers,  and  still  their 
purchases  be  invalid.  If  made,  not  with  in- 
tent to  acquire  the  lands  for  themselves, 
but  for  another,  who  had  exhausted  his 
right  to  buy  such  lands.  The  purpose  of 
the  statute  in  placing  a  limit  un  the  quan- 
tity of  land  one  person  could  buy  was  evi- 
dently to  enable  the  many  who  might  de- 
sire to  buy  such  lund  to  do  so,  and  there- 
by secure  homes;  but  this  purpose  would 
be  thwarted  if  one  person  could,  through 
others,  purchase  more  land  than  the  law 
permits.    When  this  opTOrtnnltx  to  the 
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many  la  Ktven,  and  bona  Me  pnrebases 
made,  the  law  no  loDK^r  Interferes  witb 
the  right  of  the  porchaaer  to  sell  or  of  any 
one  to  buy  as  mnch  land  as  he  may  de- 
sire; for  the  statute  expressly  recognizes 
the  right  of  thepnrcbaaer  to  sell  after  he 
has  made  the  first  payment.  All  the  per- 
sons  who  appear  as  purchasers,  except 
snch  as  are  Rlleged  to  have  conreyed  to 
D.  H.  Snyder  prior  to  the  institution  of 
this  suit,  are  made  parties  defendant,  and, 
It  seems  to  ns,  properly  so.  If  It  be  Insist- 
ed that  those  persons  who  appear  as  pur- 
chasers, bat  bad  sold  to  D.  H.  Snyder 
prior  to  the  institution  of  this  suit,  shonld 
have  been  made  parties,  then  it  seems  to 
D8  That  the  statute  itself  set* les  that  ques- 
tion. It  provides  that  suit  shall  be 
broufi^t  "against  all  persons  who  have 
made  socb  illegal  or  fraudulent  pnrcbaseB, 
and  tbeir  vendee  or  vendees,  woo  may 
have  bought  with  notice  of  the  illegality 
or  fraud  in  the  purchase  under  the  ticts 
before  mentioned. "  The  preceding  part  of 
the  section  In  effect  declares  who  are  the  per- 
sons tbafbavemadesuch  Illegal  or  frand- 
ulent  purchases, "  and  one  class  consists  of 
■ach  persons  "as  bave  acquired,  or  by  ap- 
plication attempted  to  acqolre,  illegally, 
more  land  than  they  were  permitted  by 
law  to  purchase,  by  the  nse  of  the  names 
of  other  persons. "  Oun.  Laws  1888,  p.  107. 
This  reaches  those  who  have  taken  and 
those  who  have  not  taken  transfers  from 
the  persons  whose  names  were  used  in 
making  the  purchases:  bat  the  statute 
does  not  require  those  whose  names  were 
aaed  to  be  made  parties,  yet  It  Is  evident 
that  they  are  proper  parties,  and,  It  would 
seem  to  as,  necesMiry  parties,  in  all  cases 
to  which  they  have  not  made  transfers. 
For  the  errors  mentioned  the  )udgm<>nt 
will  be  revened,  and  the  cause  remanded. 


CoBN  V.  Tillman  et  alA 

{Supreme  Court  cf  Texat.    April  SO,  1838.) 

OAxnaHniTF— Pbookdcbb— Failubb  to  Dookst 

— JCDGMBKT. 

1.  Where  there  are  several  garnishees  in  ■ 
rait,  the  failnrti  to  docket  the  gamisbment  against 
each  of  them,  though  an  irregalarlty,  does  not  lu- 
ralldate  the  lodgment  in  the  gamisbee  proceed- 
ings. 

S.  Wliere  a  garnishee  Is  a  resident  of  another 
county  than  the  one  whore  the  suit  is  instituted, 
Judgment  by  default  cannot  be  rendered  against 
him  on  bis  failure  to  answer  to  the  writ.  Plain- 
tiff mast  sue  out  a  commission,  as  provided  by 
Rer.  St.  art.  195,  to  get  the  acsners  of  the  gar- 
nishee in  the  county  of  his  residenoe. 

Error  from  district  court,  Dallas  coun- 
ty; GEORQfE  N.  Aldridqe,  Judge. 

Action  by  E.  M.  Tillman  against  J.  Sim- 
mons &  Co.  and  A.  Cohn,  garnishee.  Judg- 
ment by  default  against  A.  Cohn,  gamisb- 
ee, and  he  brings  error.    Reversed. 

Wrigbt,  Wiiffbt  A  Eckford,  for  plaintiff 
in  error.  A.  8.  Latbrop,  for  defendants  in 
error. 

WiLLiK,  C.  J.  The  failure  to  docket  the 
garnishment  proceedings  against  each  of 
the  garnishees  was  an  irregularity,  but 

■This  CSM,  iUed  April  20,  1886,  is  now  pub- 
liilied  by  request,  wlui  others,  in  order  that  the 
Southwestern  Reporter  may  cover  all  oases  in 
Ttdorne  flO.  Texas  Beports. 


not  one  that  would  affect  the  validity  of 
thejndgment.Uthe  proceedings  wereother- 
wisa  regular.  Insurance  Co.  r.  Seellgson, 
59  Tex.  3.  But  It  was  error  to  render  Judg- 
ment by  default  flnal  against  Cohn,  in- 
stead of  pursuing  the  course  pointed  out 
by  statute  for  obtaining  judgment  against 
garnishees  not  resident  iu  tbe  county 
where  the  proceedings  were  commenced. 
Cohn  was  alleged  to  he  a  resident  of  Ellis 
county,  and  the  writ  of  garnishment  was 
directed  to  the  sheriff  of  that  county,  and 
was  served  by  him.  When,  therefore,  he 
failed  to  put  in  an  answer  to  the  writ,  it 
was  the  duty  of  the  plalntllt  to  sue  out  a 
commission  under  article  195of  tbe  Kevised 
Statutes,  if  he  wished  to  obtain  tbe  an- 
swersof  thegarnlshee.  Tbisbefailed  todo, 
and  Cohn  might  well  have  concluded  that 
tbe  plaintiff  had  abandoned  tbe  writ  as 
against  him.  Tbe  writ  did  not  notify  hiin 
that,  unless  he  appeared  at  the  proper 
time,  and  filed  bis  answer,  a  judgment 
would  be  taken  against  him,  but  that  a 
commission  would  issue  to  take  bis  an- 
swers as  to  bis  indebtedness  to  the  defend- 
ants In  the  original  suit,  and  his  hav- 
ing effects  of  theirs  In  his  hands.  It  was  not, 
therefore,  his  duty  to  answer  to  the  writ 
in  order  to  prevent  a  Judgment  by  default. 
The  term  of  court  to  which  the  writ  was 
returnable  passed,  and  no  judgment  by  de- 
fault was  taken ;  nor  was  the  one  from 
which  this  appeal  is  taken  rendered  till  a 
year  thereafter.  If,  in  the  mean  time,  the 
garnishee  moved  into  Dallas  county,  the 

C roper  course  would  have  been  to  have 
rougbt  this  fact  to  the  attention  of  tbe 
court,  and  to  have  sued  out  process  which 
would  have  notified  the  garnishee  that 
his  answer  to  tbe  writ,  and  not  to  inters 
rogatories,  would  be  demanded.  Bat,  if 
be  were  bound  to  take  notice  of  this  with- 
out the  service  of  additional  process, 
there  should  be  some  showing  In  the  record 
that  he  had  removed  into  Dallas  county 
within  such  period  before  tbe  rendition  of 
the  judgment  as  afforded  him  a  reason- 
able time  for  making  his  defense.  Here 
there  is  no  evidence  upon  this  subject,  nor 
that  he  ever  did  remove  to  Dallas  coun- 
ty, except  a  mere  recital  in  the  Judgment 
that  he  was,  on  tbe  date  of  its  rendition, 
"ol  Dallas  county."  This  may  be  conclu- 
sive as  to  that  question,  but  not  as  to  the 
time  when  be  became  a  resident  of  that 
county.  Tbe  previous  proceedings  fix  bis 
domicile  in  Ellis  county,  and  leave  It  there. 
Tbe  recitals  of  the  judgment  show  a  resi- 
dence at  Its  date  iu  Dallas  county.  This 
recital  would  be  true,  if  be  had  fixed  bis 
residence  there  on  the  very  day  tbe  Judg- 
ment was  entered  np.  It  would  obvious- 
ly violate  the  spirit  and  meaning  of  the 
statute  to  allow  a  plaintiff  to  garnish  a 
non-resident,  take  no  steps  to  obtain  his 
answers  to  interrogatories,  but,  after  the 
lapse  of  more  than  a  year,  and  the  passing 
by  of  two  terms  uf  court,  to  take  a  Judg- 
ment by  default  against  bira  at  tbe  third 
term,  without  notice,  and  upon  the  very 
day  of  his  removal  into  the  county  where 
the  proceedings  were  pending.  We  think 
the  court  erred  in  rendering  judgment 
agalnBttheai)pei1ant, and  thejudgment  as 
to  him  will  be  reversed,  and  tbe  cause  re- 
manded. 
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McMillan  y.  Jones  et  alA 
(Supreme  Court  of  Teaea*.  April  20, 1880.) 
VasiDOB's  LiaN— CiORSTBOOTiON  or  BriroLATioir. 
Where,  in  a  suit  to  foreclose  a  vendor's 
lien  on  a  portion  of  an  entire  tract,  it  appears 
that  a  third  person  claims  title,  and  plaintlii,  de- 
fendant, and  this  third  person,  as  intervener, 
agree  tbat  the  suit  shall  be  continned  to  another 
term,  and  at  that  term  intervener  shall  sue,  set- 
ting up  her  claim  to  the  land,  or  have  judgment 
rendered  ;:gainst  her  by  default,  a  Judgment  by 
default  rendered  at  the  next  term  against  inter- 
vener, declaring  her  claim  to  the  entire  tract  to 
be  a  cloud  on  plaintiff's  title,  and  such  title  to 
be  in  plaintiff,  is  not  warranted  by  the  agree- 
ment, ^hich  related  only  to  that  portion  on  which 
plaintitr  claimed  a  lien. 

Error  from  district  court,  Montagoe 
county :  F.  E.  Pinkr.  JodKO* 

William  JonsR  sued  J.  E.  .Secrest  on  two 
proiniasory  notes  for  |160  each,  and  to 
foreclose  a  vendor's  lien  on  lOO  acres  of 
land  out  of  a  tract  known  as  the  "Mills 
Survey."  Secrest  answered,  alleKinK  that 
the  title  to  the  land  tor  which  the  notes 
were  Riven  bad  failed,  it  beinK  in  Mrs.  M. 
J.  McMillan,  whom  he  prayed  shonld  be 
cited  to  intervene  to  protect  her  rights. 
Mrs.  McMillan  appeared,  and  itwasagreed 
that  at  the  following  term  she  should 
bring  suit  setting  up  herclnlm  to  the  land, 
and  that,  it  she  failed  to  do  so.  Judgment 
by  default  should  be  rendered  against  her 
as  intervener  In  the  snit  of  Jones  against 
Secrest.  At  the  next  term  Jones  amended 
bis  petition,  asserting  title  to  the  entire 
Mills  survey,  «zcept  a  small  portion,  and 

£  raying  that  bis  title  be  quieted  as  against 
Ire.  McMillan,  who  was  not  notified  of 
the  amendment,  and  did  not  appear.  Judg- 
ment was  rendered  against  Secrest  for 
tbe  notes,  and  foreclosing  pl/iintitf's  lien 
on  the  100  acres,  and  also  against  Mrs.  Mc- 
Millan as  to  her  claim  to  any  part  of  the 
Mills  survey.  Mrs.  McMillan  sues  out  a 
writ  of  error.    Keveraed. 

Ragely  A  Buff,  for  plaintiff  in  error. 
Sparks  &  Smith  and  StepbenB,  Matlock  Jk 
Herbert,  for  defendants  in  error. 

Statton,  J.  At  tbe  time  tbe  agreement 
between  Mrs.  McMillan  and  the  plaintiff 
and  defendant  was  made,  through  which 
It  was  agreed,  in  tbe  event  that  Mre.  Mc- 
Millan did  not  institute  salt  against  all 

"This  case,  filed  April  SO,  1880,  !■  now  pub- 
lished by  request,  with  others,  in  order  that  tbe 
Sonthwestem  Reporter  may  cover  all  casea  in 
volame  00,  Texas  Heporu. 


tbe  parties  claiming  the  entire  Milla  snr- 
vey  at  the  next  term  of  tbe  court,  that 
Judgment  should  go  against  ber  for  the 
matter  in  controversy,  there  was  no  cnn- 
troveray  except  as  to  the  validity  of  tbe 
title  of  Jones  to  tbe  100  acres  which  be  had 
sold  to  Secrest,  and  there  were  no  parties 
to  the  action  other  than  tbe  parties  to 
that  agreement.  The  utmost  limit  of  tbe 
right  of  Jones  orSecrest  under  that  agree- 
ment, on  failure  of  Mrs.  McMillan  to  insti- 
tute the  contemplated  suit,  was  to  have 
an  adjudication  in  favor  of  Jones  against 
Secrest  for  tbe  money  due,  witb  forecloe. 
ure  of  the  liens  claimed  by  bimon  tbe  land. 
Such  a  Judgment  would  have  been  con- 
clusive against  Mrs.  McMillan  of  the  va- 
lidity of  the  title  conveyed  by  Jones  to  Se- 
crest. Instead,  however,  of  pursuing  tbe 
course  which  the  agreement  autborlied, 
Jones  amended  his  petition,  and  asserted 
title  to  the  whole  survey,  except  some 
parts  thereof  which  he  alleged  belonged  to 
other  persons  who  came  into  the  case. 
Mis.  McMillan  was  not  present,  nor  was 
she  in  any  way  notified  ot  tbe  new  claim 
set  up  by  Jones  or  any  other  party  to  the 
suit.  Yet,  after  rendering  Judgment 
against  Secrest  for  tbe  sum  due  by  him  to 
Jones,  and  foreclosing  the  lien  claimed  by 
the  latter  on  100  acres  of  tbe  survey,  a 
Judgment  was  rendered,  upon  tbe  strength 
of  the  agreement,  which  authorised  no 
such  thing,  whereby  it  was  declare*!  that 
Mrs.  McMillan  had  no  title  to  any  part  of 
the  survey,  and  It  was  adjudged  to  be  tbe 
property  of  Jones,  and  his  title  thereto 
quieted,  and  so,  notwithstanding  his  own 

£  leadings,  alleged  title  in  others.  That 
Era.  McMillan  was  entitled  to  her  day  in 
court  before  her  rights  in  tbe  matter  net 
up  by  the  amended  pleadings,  filed  by 
Jones  on  the  first  day  of  the  December 
term,  1888,  could  be  acted  upon,  is  too 
clear.  That  amendment  set  up  an  entire- 
ly new  cause  of  action,  and  it  could  not  be 
heard  until  she  was  duly  notified  to  ap- 
pear and  answer  to  it,  nnless  she  volun- 
tarily appeared  for  that  purpose.  This 
the  record  shows  she  did  not  do.  ¥et, 
within  a  few  days  after  the  amendment 
was  filed,  early  in  the  same  term  during 
which  it  was  filed,  the  court  proceeded  to 
declare  that  she  had  no  title  to  any  part 
of  the  survey ;  that  it  belonged  to  the 
plaintiff,  Jones.  This  was  error.  The 
Judgment  will  be  affirmed  in  so  far  as  It 
went  in  favor  of  Jones  against  Secrest, 
but  In  all  otirar  respects  It  will  be  reversed, 
and  the  cause  remanded.   It  la  so  ordered. 
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DAVI8  et  at.  V.  Oabbbtt  et  al. 

{Supreme  Court  of  Tennessee.   Jan.  31, 1S98.) 
DcBo  OF  Oin— Dblivekt  to  Mixob— Aoobftancs 

— AX>yi.XCEMBNT. 

1.  In  *  proceeding  to  charge  a  daughter  with 
tbe  ralue  of  a  slave  as  an  advancement,  it  ap 
peared  that  in  1859,  when  she  was  seven  years  of 
a^  her  father  made  to  her  a  deed  of  gift  to  a 
slave  girl  nine  years  old;  that  the  daughter  lived 
with  her  father  until  her  marriage,  ten  years 
thereafter,  that  the  slave  lived  in  his  hopsehold 
until  she  voluntarily  left,  after  the  close  of  the 
civil  war.  that  the  deed  was  signed  by  the  father, 
and  attested  by  three  witnesses,  and  a  few  days 
thereafter  personally  acknowledged  by  him  and 
cauaed  tn  be  registered ;  that  the  daughter  had 
oo  trustee  or  guardian  other  than  her  father. 
Held,  tliat  this  constituted  a  delivery  of  the  slave 
to  the  daughter. 

2.  Where  the  father  directed  the  registration 
of  the  deed,  this  would  amount  to  a  prima  fade 
delivery  of  it. 

3.  V  was  immaterial  that  the  deed  was  al- 
lowed to  remain  in  the  register's  office,  and  was 
not  delivered  to  the  daughter,  where  she  was  in- 
»pable  or  understanding  the  transaction.  Mason 
V.  Holman,  10  Lea,  315,  distinguished. 

4.  The  conveyance  being  clearly  beneficial, 
and  the  daughter  incapable  of  exercising  any  dis- 
cretion in  the  matter,  the  law  presumed  ber  ao- 
eeptanee. 

5.  The  subsequent  emancipation  of  the  slave 
does  not  affect  the  gift  as  an  advancement  to  the 
daughter. 

Appeal  from  Marahall  coanty  court; 
W.  J.  Leonard,  Judge. 

Cowdea  &  Turaey.  (or  Mm.  Daniel.  P. 
C.  SmitbaoB,  for  Mrs.  Bryant. 

LuRTON.  J.  TliiB  case  la  here  alone 
upon  the  appeal  ol  Mrs.  Cordelia  Bryant 
trom  a  decree  ol  the  county  court  cbarg- 
ing  ber  with  the  value  ol  a  negro  slave  au 
an  ailvaucemeut.  In  1859,  Mrs.  Bryant's 
father  made  to  her  a  deed  ol  gilt  to  a 
slave  grirl  nine  years  of  age.  The  donee  at 
date  of  this  deed  was  but  about  seven 
years  of  age,  and  residing  with  her  father, 
where  she  continued  to  resldo  uuttl  ber 
marriage,  morethan  ten  years  afterwards. 
The  subject  of  the  gift  was  then  and  con- 
tinned  upon  the  premises  of  the  donor 
until  she  voluntarily  left,  after  the  close  of 
the  civil  war  and  her  emancipation.  This 
deed  was  signed  by  the  father  and  at- 
tested by  three  witnesses.  A  few  days 
after  ita  date  the  donor  pprsonall.v  ac- 
i(no%vledged  its  execution  before  the  clerk 
of  the  county  court,  and  within  a  few 
days  thereafter  be  caused  it  to  be  regis- 
teivd.  After  registration  the  original  deed 
was  left  In  the  register's  office,  where  it 
was  found  pending  the  trial  of  the  ques- 
tions arising  upon  an  account  of  advance- 
ments. The  objections  urged  to  the  de- 
cree charging  tbia  gift  as  an  advance- 
ment are: 

1.  That  the  slave  was  never  delivered 
into  the  possession  of  the  donee.  Posses- 
sion must  be  according  to  the  nature  of 
the  thing  given,  and  the  circumstances 
and  situation  of  the  parties  and  subject. 
Here  the  donor  was  the  father.  The 
donee  was  his  own  child,  of  tender  years 
and  residing  with  him.  The  subject  of  the 
gift  was  a  young  female  slave,  a  member 
of  his  own  household.  The  child  had  no 
trustee  or  gnardian,  other  than  her  nat- 
oral  guardian,  her  father.  Under  sucta 
T.18s.w.no.2— 8 


circumstances,  no  actual,  manual  delivery 
was  possible.  He  could  only  make  the 
gift  by  executing  such  legal  instruiiient  as 
was  uecesflary  under  the  law  to  pa.ss  the 
title.  The  gift  of  a  chattel  or  a  slave  by 
deed  duly  executed  and  delivered  is  valid 
at  the  common  law,  thouxh  there  be  no 
actual  delivery  of  the  thing  given.  This 
has  long  been  regarded  as  settled  by  our 
decisions.  Cnines  v.  Marley.  2  Yerg.  582; 
McEwea  v.  Troost,  1  Sneed,  186.  In  the 
case  last  cited  the  facts  were  that  Dr. 
Troost  executed  a  deed  of  gift  to  his  two 
children,  conveying  a  valuable  geological 
cabinet  and  library,  and  caused  the  deed 
to  be  registered.  He  remained  In  posses- 
sion until  his  death.  In  a  contest  over 
the  title  between  tlie  donees  and  the  ad- 
ministrator of  the  father,  that  of  the 
donees  prevailed. 

2.  It  Is  next  argued  that  the  deed  wa» 
never  delivered.  This  deed  was  either  reg- 
istered by  direction  of  the  donor,  or  by  di- 
rection of  some  one  to  whom  he  had  deliv- 
ered the  deed.  One  of  those  propositioue 
muiit  be  presumed  from  the  unexplained 
fact  of  actual  registration.  Assuming 
the  registration  to  have  been  the  act  of 
the  donor  as  the  most  probable,  it  is  urged 
that  this  is  not  delivery.  Delivery  of  a 
deed  is  undoubtedly  essential  to  Its  due 
execution  as  a  deed.  But  it  has  been  re- 
peatedly held  that  this  delivery  need  not 
be  formal  or  Into  the  hands  of  the  grantee, 
or  some  one  for  him,  if  the  clrcumstancee 
are  such  as  to  make  it  clearly  appear  that 
the  intention  of  the  maker  was  that  the 
deed  should  take  effect  without  such  de- 
livery. Martin  V.  Ramsev,  6  Humph.  3S0, 
Oorley  v.  Corl6y,  2  Cold.  524.  Whether  the 
mere  execution  of  a  deed  and  delivery  to 
the  register  wonld  amount  to  a  dell  very 
was  stated  to  be  a  question  of  doubt  br 
•fudge  Caiu'thehs  in  Thompson  v.  Jones. 
1  Head,  576.  This  doubt  seems  to  hav» 
deepened  by  the  intimation  of  Judge  Coop- 
er in  Tompkins  v.  Bamberger,  8  Lea,  576 
It  may  be  assumed,  from  onr  cases,  that 
the  mere  leaving  a  deed  In  the  office  for 
registration,  withontother  circumstances, 
would  he  Insufficient  evidence  of  a  delivery 
to  the  grantee;  yet,  it  it  appear  that  th« 
grantor  directed  it  to  be  recorded,  "we 
should  consider  that  equivalent  to  actual 
delivery  and  acceptance,  "said  Judge  Tot- 
TiCN  In  McEwen  v.  Troost.  In  the  subse- 
quent case  of  Thompson  v.  Jones  this  lan- 
guage was  considered  by  the  court,  and 
the  conclusion  reached  that  "the  execution 
of  the  deed,  and  procuring  its  registration, 
would  not  be  conclusive  of  delivery ;  but  it 
would  devolve  upon  the  other  side  the  ne- 
cessity of  proving  that  she  did  not  Intend 
It  as  a  final  delivery,  but  that  It  was  her 
purpose  still  to  hold  it  in  her  power,  and 
that  it  should  not  take  effect  while  she 
lived,  or  only  upon  some  condition  or  con- 
tingency." I  Head,  576.  The  case  of  Ma- 
son V.  Holman,  10  Lea,  315,  has  been 
strongly  relied  upon  by  counsel  for  appel- 
lants, as  holding  that  registration  of  a 
deed  of  gift  by  the  grantor  is  not  sufficient 
evidence  of  delivery.  That  case  goes  to 
the  verge  of  the  law,  and  should  be  limit- 
ed to  its  facts.  The  opinion  does  not  over- 
rule the  two  cases  we  have  Just  cited,  nor 
refer  to  them.    There,  thong b  ^e  donor 
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did  reglBtm  the  deeds,  yet  it  is  shown  that 
after  ref^stratiun  lie  recovered  the  orig- 
inal deeds,  and  held  them  in  hie  poBsession 
until  his  death.  The  case  is  to  be  further 
dlstlnKuished  in  that  there  was  evidence 
of  a  prior  parol  gift  upon  terms  differing 
from  those  contained  In  the  deeds.  The 
donees  were  married  women,  and  are 
shown  to  hare  known  nothing  of  the 
deedR.  Here  thn  deed  was  suffered,  after 
regUtration,  to  remain  in  the  register's 
offlee.  The  donee  was  incapable  of  under- 
standing the  transaction,  and  a  formal 
delivery  of  the  deed  to  her  would  have 
been  so  extremely  formal  as  to  have  been 
farcical.  The  latest  case  un  the  subject  is 
that  of  Swiney  y.  Swiney,  14  Lea,  816. 
There  the  court  reaffirm  the  doctrine  of 
McEwen  v.  Troost  and  Thompson  v. 
Jones,  and  hold  that,  where  the  grantor 
causes  the  actual  registration  of  the  deed, 
It  constitutes  a  prima  facie  ease  of  deliv- 
ery. The  act  of  registration,  upon  direc- 
tion of  the  grantor,  is  highly  algnlflcant 
of  his  purpose  to  give  effect  to  his  deed, 
^e  has  thereby  put  it  beyond  his  power 
to  recall  the  Instrument  from  the  public 
records,  and  gives  creditors  and  purchas- 
ers notice  of  the  state  of  the  title.  It 
ought  to  require  strong  circumstances  to 
rebut  the  presumption  of  delivery  arising 
from  such  conduct. 

If  the  deed  contained  any  bnrdensome 
or  unusual  provisions,  a  question  might 
arise  as  to  acceptance  by  the  donee.  But 
when  the  donee  Is  Incapable  of  exercising 
«ny  discretion  In  the  matter,  and  the  con- 
veyance Is  clearly  beneficial,  the  law  will 
presume  an  acceptance.  Were  it  other- 
wise, an  infant,  for  want  of  power,  would 
he  incapable  of  receiving  a  benefit  con- 
ferred by  deed.  Under  the  facts  of  this 
case,  and  looking  at  this  transaction  as  it 
stood  at  the  date  of  this  gift.  It  was  man- 
ifestly to  the  interest  of  the  donee  that 
thl9  gift  should  be  accepted. 

The  subsequent  emancipation  of  the 
slave  cannotaffectthejudgment  of  the  law 
upon  the  facts  as  they  were  at  the  time 
the  deed  became  operative.  Affirm  the  de- 
cree, with  costs  of  appeal. 


Statb  ▼.  Hawkins  et  al. 
(Supreme  Covrt  of  Tennessee.    Jaa.  16, 1892.) 

Apfsal  in  CBANCSBr  —  Biix  or  BIzcaPTiom — 
Rbookd. 
In  an  appeal  from  a  chancery  decree  under 
Code,  (Mill.  &  V.)  §  3878,  which  provides  that, 
where  "issues  of  fact  In  chancery  •  •  •  are 
tried  by  Jury  according  to  the  forms  of  a  court 
of  law,  *  *  •  errors  in  the  proceedings  therein 
can  only  be  corrected  as  errors  are  corrected  in 
actions  at  law, "  a  bill  of  exceptions,  not  signed 
as  such  by  the  judge,  cannot  be  treated  as  a  part 
of  the  record,  though  the  record  recites  that  one 
was  signed  and  made  a  part  thereof. 

Appeal  from  chancery  court.  Cannon 
county;  B.  M.  Webb,  Chancellor. 

Suits  In  equity  by  the  state  of  Tennessee 
against  J.  B.  Hawkins  and  others  to  set 
aside  on  the  ground  of  fraud  an  allowance 
of  pension.  The  actions  were  cousolidat- 
ed.  Defendants  bad  a  decree  on  the  verdict 
of  a  jury,  and  the  state  appeals.  Af- 
firmed. 

Murray    Jl    Spurlock,    for    the    State. 


Joaea  <S  Bouatou  aud  Jaa.  ti.  Cummlas, 
for  appellees. 

IjDrton,  J.  The  cases  of  State  v.  J.  B. 
Hawkins  and  William  McMahan,  and 
Statev.  .T.  B.  Hawkins  and  J.B.Smith. 
were  consolidated  and  ordered  to  be 
heard  together.  A  decree  of  the  Septem- 
ber term,  1890,  recites  that  the  attorneys 
for  the  state  demanded  a  jury  to  try  the 
issues  of  fact  to  be  submitted,  and  that 
a  jury  was  duly  Impaneled  and  sworn  to 
try  the  Issues  tendered  and  a  true  verdict 
render.  The  bills  of  the  state  alleged  in 
substance:  (1)  That  an  application  was 
made  to  the  comptroller  for  pensions  un- 
der the  act  of  1887  by  the  defendants  J.  B. 
Smith  and  William  McMahan.  That  J.  B. 
Smith  represented  in  his  application  and 
affidavits  accompanying  the  same  that  he 
had  lost  the  use  of  both  of  his  legs  while 
engaged  in  actual  service  of  the  Confeder- 
ate government,  and  had  continued  with- 
out the  use  of  bis  legs  ever  since;  that  de- 
fendant McMahan,  In  hie  said  application 
and  accompanying  affidavits,  alleged  that 
he  had  lost  both  of  his  eyes  while  engaged 
in  the  same  service,  and  had  remained 
blind  since.  (2)  That  the  representations 
in  said  applications  were  In  fact  wholly 
false  and  untrue,  and  that  the  said  Smith 
had  not  in  fact  lost  the  use  of  his  legrs, 
nor  the  said  McMahan  the  use  of  his  eyes. 
(3)  The  bills  further  charged  that  the  de- 
fendant Hawkins,  as  chairman  of  the 
county  court  of  Cannon  county,  did  in- 
dorse upon  said  applications  and  certify 
to  the  comptroller  that  he  bad  examined 
said  applicants  for  pensions,  and  also 
the  witnesses  making  the  affidavits  in 
support  of  the  applications,  and  from 
his  said  examination  the  applicants  came 
withiu  the  provisions  of  the  act,  and  were 
entitled  to  the  pensions  as  provided  by 
law;  that  at  the  time  of  making  this  cer- 
tificate the  said  Hawkins  knew  the  same 
was  false,  and  that  Smith  still  had  the 
use  of  his  legs  and  McMahan  the  use  of  his 
eyes.  (4)  That,  In  addition  to  these  false 
certiflcates,  said  Hawkins  personally  pre- 
sented said  applications  aud  affidavits  to 
the  comptroller,  and  represented  to  that 
officer  that  of  his  own  knowledge  he  knew 
the  facts  stated  In  the  application  and  affl- 
davltsto  betrue.  (5)  The  bills  allegetbat 
by  reason  of  these  false  and  fraudulent  ap- 
plications, certificates.  Indorsements,  and 
representations  a  pension  had  been 
granted  to  each  of  the  applicants,  and 
9^25  had  been  thus  fraudulently  obtained 
from  the  state  by  defendant  Smith,  and 
91,325  by  defendant  McMahan.  (6)  That 
said  Hawkins  had  been  Induced  to  aid 
said  fraudulent  applications,  and  to  malce 
false  certificates  and  representations,  up- 
on an  agreement  and  understanding  that 
he  was  to  receive  a  pecuniary  compensa- 
tion out  of  the  fund  to  be  derived  thereby. 
Tlie  bills  sought  decrees  against  Smith  and 
Hawkins  and  McMahan  and  Hawkins  for 
the  sums  thus  obtained.  The  issues  of 
fact  submitted  to  the  jury  involved  the 
truth  or  falsity  of  every  question  of  fact 
preHented  hy  the  Issues  made  in  the  plead- 
ings. Upon  evidence  submitted  the  jury 
found  that  the  applications  and  accom- 
panying   affidavits  were^troe;  that  tbe 
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certificate  made  by  defendant  Hawkins 
was  true;  that  the  affidavits  presented 
by  said  Bawltins  to  the  comptroller  were 
troe,  and  not  false,  as  charged.  Tbey  al- 
so fuand  that  said  Hawkins  had  received 
gothing  to  Influence  him  to  sign  the  cer- 
tificates or  procnre  the  pensious.  A  de- 
cree in  the  cause  recites  in  full  the  flndinga 
of  fact  by  the  Jury,  and  then  proceeds  as 
folio  we:  "Tiie  court  is  of  opinion  that 
the  findings  of  the  Jury  upon  the  facts  are 
correct.  The  court  is  of  further  opin- 
ion that  the  allegations  of  the  bill  are  met 
and  denied  by  the  answer,  and  not  sus- 
tained by  the  proof."  The  bills  in  the  two 
cases  were  therefore  dismissed.  From 
this  decree  the  relator  baa,  for  the  state, 
prayed  and  obtained  an  appeal. 

From  what  we  have  stated  it  must  be 
manifest  that,  anless  the  evidence  heard 
by  the  jury  and  the  charge  of  thecourt  are 
properly  parts  of  the  transcript,  this  ap- 
peal most  prove  ineffectual.  Section  3872, 
Mill.  &  V.  Code,  provides  fur  a  broad  ap- 
peal "from  the  Jndgment  or  decree  of  the 
circuit  orchancery  courtin  a  matter  of  e«i- 
nlty  tried  according  to  the  forms  of  the 
chancery  court, "and  that  in  such  case  the 
appellant  shall  "have  a  re-examination" 
In  this  court  of  "the  whole  matter  of  law 
and  fact  appearing  In  tite  record."  By  the 
next  section  the  following  provision  is 
made:  "Issues  of  fact  in  chancery,  made 
upon  demand  of  either  party, and  tried  by 
)ory  according  to  the  forms  of  a  coort  of 
law,  arenotembraced  in  the  foregoing  sec- 
tion, and  errors  In  the  proceedings  therein 
can  only  be  corrected  as  errors  are  correct- 
ed In  actions  at  law."  This  provision  has 
been  constrned  as  requiring  that  the  ver- 
dict of  a  Jury  on  iHsues  of  fact  submitted 
to  them  in  chancery  shall  be  given  the 
same  weight  as  in  a  court  of  law,  and  that 
until  set  aside  it  is  equally  conclusive.  It 
has  also  been  constrned  as  requiring  the 
dissatisfied  party  who  seeks  a  correction 
of  errors,  either  in  the  admission  or  exclu- 
sion of  evidence,  or  in  thecharge,  or  in  the 
refusal  of  a  new  trial,  to  make  up  a  bill  of 
exceptions  as  at  law.  James  v.  Brooks,  6 
Heisk.LoO;  Bank  v.  Oldham, 6 Lea, 729.  Nei- 
ther the  evidence  nor  the  charge  nor  tiie 
rniings  on  evidence  have  been  made  a  part 
of  the  record  by  bill  of  exceptions.  The 
decree  granting  appeal  does  recite  that 
the  appellant  tendered  his  bill  of  excep- 
tions, which  was  ordered  to  be  made  a 
part  of  the  record.  Thlts  is  the  uHual  judg- 
ment entry,  but  in  fact  no  bill  of  excep- 
tions appears  to  have  been  signed  by  the 
chancellor.  An  eaormous  mass  of  evidence, 
consisting  in  part  of  depositions  and  in 
part  of  what  purports  to  have  been  oral 
evidence,  is  embraced  within  the  tran- 
script. On  page  49,  preceding  this  evi- 
dence, is  such  a  recital  as  usually  precedes 
a  bill  of  exceptions,  being  a  recital  that, 
"on  the  trial  of  the  issues  uubmltted  to 
the  Jury  in  this  cause,  the  following  Issues 
of  fact  and  oral  proof  were  introduced 
by  the  complainant. "  Then  follow  indls- 
i-rimlnately  depositions.  Interlocutory  rul- 
ings, nffidavits,  and  oral  evidence.  On 
page  307  this  evidence  concludes  without 
any  statement  that  this  was  the  whole  of 
the  evidence  submitted  to  the  Jury,  or  any 
signing  of  t&e  same  as  a  bill  of  exceptions. 


or  statement  that  It  is  Intended  as  such. 
This  Is  immediately  followed  by  thecaption 
of  the  court,  and  then  by  a  decree  setting 
the  causes  for  trial  on  a  particular  day  of 
the  term.  This  Is  followed  by  a  decree  or- 
dering an  attachment  to  issue  for  a  dere- 
lict witness,  and  this  by  an  affidavit  of 
counsel  aaklngforan  attachment,  and  this 
by  the  writ  of  attachment  and  return 
thereon.  Next  comes  a  paper  styled 
"Charge  of  the  Court."  This  charge  is 
signed  "B.  M.  Webb,  Chancellor,"  but 
nothing  here  purports  to  make  It,  nor  the 
evidence  preceding,  a  part  of  a  bill  of  ex- 
ceptions. We  are  therefore  constrained 
to  bold  that  neither  the  evidence,  nor  the 
charge,  nor  the  action  of  the  court  upon 
the  motion  to  discharge  a  Juror  is  prop- 
erly a  part  of  the  record.  Merely  copying 
a  charge  into  a  transcript  has  been  repeat- 
edly held  as  not  making  it  a  part  of  the 
record.  It  must  be  made  so  by  bill  uf  ex- 
ceptions. Baiiroad  Co.  v.  Foster, 88  Tenn. 
671, 13  S.  W.  Rep.  694,  and  14  S.  W.  Rep.  428, 
and  cases  cited.  We  have  no  authentica- 
tion by  the  Judge  of  what  the  clerk  has 
Inserted  as  evidence  heard  by  the  Jury.  A 
bill  of  exceptions,  not  signed  by  the  Judge 
as  a  bill  of  exceptions,  cannot  be  treated 
as  a  part  of  the  record,  though  there  be 
record  recital  that  one  was  signed  and 
made  a  part  of  the  record.  Garrett  7. 
Rogers,  1  Helsk.  821;  Wynne  ▼.  Edwards, 
7  Humph.  419.  Decree  affirmed.  State 
will  pay  all  costs  of  cause. 


Second  Nat.  Bank  of  CoLtniBiA  t.  Cou- 

ifiNos  et  al. 

(Swpreme  Court  of  Termeaaee.    Feb.  10, 1891.) 

Barks  and  Bakkiko  —  Dravtb  —  Collkotionb— 

NBOLIOBKCB  —  BUBBSNDSB  Or  BiLLS  OW  LiADINfl 

—Liability  ot  TBANSMiTTiiie  Bank. 

1.  Defendants  left  with  the  plainUiT  bank 
time  drafts  on  a  person  in  another  city,  entering 
them  on  a  depout  ticket  as  a  cash  Item,  and 
stamping  on  tnem  the  indorsement,  "For  deposit 
only  to  credit  ot"  defendants.  The  drafts  were 
not  discounted  by  plaintiff,  nor  credited  to  do 
fendants,  but  were  entered  as  having  lieen  re- 
ceived for  collection  only.  There  tras  evidence 
that  prior  to  this  transaction  plaintiff,  to  seonre 
defendants'  baslness,  agreed  to  receive  checks 
and  sight  drafts,  and  credit  them  as  cash,  but  the 
agreement  did  not  extend  to  time  paper,  and 
there  was  no  proof  that  such  paper  was  ever 
credited  except  as  collected.  Held,  that  the\ 
drafts,  when  received  by  plaintiff,  did  not  In- 
come its  property,  bnt  were  taken  for  coUeotioBr' 
only. 

9.  Where  time  drafts  were  left  with  a  bank 
tor  collection,  with  bills  of  lading  attached,  the 
burden  is  on  the  drawer  to  show  that  the  bank 
was  instructed  to  bold  the  bills  of  lading  until 
the  drafts  should  be  paid. 

8.  Where  bills  of  lading  attached  to  time 
drafts  left  with  a  bank  for  collection  are  taken 
to  the  order  of  the  vendor  and  drawer,  instead 
of  the  vendee  and  drawee,  such  fact  is,  when  not 
rebutted  by  evidence  to  the  ooAtrary,  almost  oon- 
elusive  to  show  that  the  bills  were  not  to  be  sur- 
rendered to  the  vendee  until  the  drafts  should 
bo  paid,  and  is  sufficient  to  require  the  bank  to 
hold  the  bills  until  such  payment. 

4.  A  bank  to  whioh  are  sent  by  another  bank, 
for  collection,  time  drafts,  with  bills  of  lading 
attached,  which  bills  are  taken  to  the  order  of 
the  vendor  and  drawer,  instead  of  the  drawee 
and  vendee,  is  a  special  agent  of  the  transmitting 
bank,  authorized  to  deliver  the  bills  of  ladins 
only  upon  piQrment  of  the  drafia,  and  cannot  bind 
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the  transmitting  bank  by  a  delivery  of  the  bills 
without  such  payment. 

6.  In  such  case,  wben  the  bills  of  lading  are 
without  authority  delivered  to  the  drawee  and 
vendee  Before  payment,  and  the  drafts  are  not 
paid,  he  acquires  no  title  to  the  goods  as  against 
ihe  drawer  and  vendor,  and  bona  fide  purchasers 
tcom  him.  In  the  regular  course  of  business,  are 
chargeable  with  constructive  notice,  and  ac- 
quire no  better  title  than  he  has. 

e.  Defendants  left  with  the  plaintitt  bank 
(or  collection  time  drafts  on  T.  at  the  city  of  A., 
Co  which  were  attached  bills  of  lading  taken 
CO  defendants'  instead  of  T.  's  order,  and  indorsed 
by  defendants  to  the  order  of  plaintiff.  Defend- 
ants themselves  designated  a  bank  at  A.,  through 
which  the  drafts  should  be  collected,  but  gave  no 
farther  Instructions.  Plaintiff  sent  the  drafts  to 
the  bank  at  A.,  without  special  directions,  and 
that  bank,  instead  of  holding  the  bills  of  lading 
antil  the  drafts  should  be  paid,  surrendered  them 
lA  acceptance  of  the  drafts  by  T.,  who  got  the 
merchandise  from  the  carrier,  and,  becoming  iu- 
•olvent,  failed  to  pay  the  drafts.  Plaintiff  did 
not  assiern  the  bills  of  lading  to  the  bank  at  A. 

/Held  that,  though  the  bank  at  A.  was  negligent 
In  surrendering    the  bills,  it  was    defendant's 

vagent,  as  well  as  plaintiff's,  and  that  plaintiff 
was  not  liable  for  such  negligence:  defendants' 
remedy  being  against  the  bank  at  A.,  or  by  suit 
to  recover  the  merchandise  if  it  could  be  traced, 
or  by  an  action  against  the  carrier  for  aelivering 
the  merchandise  to  T.,  when  the  bills  of  lading 
showed  tne  title  to  be  in  plaintiff,  to  whose  order 
defendants  bad  indorsed  the  bills  as  their  agent. 

7.  Where  a  bank  to  which  drafts  aire  deliv- 
ered for  collection  receives  In  payment  the 
drawee's  check  on  another  bank,  and  credits  It 
to  the  account  of  the  drawer,  and  does  not  sur- 
render the  drafts,  but  sends  them  with  the  check 
to  the  bank  on  which  the  check  is  drawn,  to  be 
delivered  on  payment  of  the  check,  and  the  check 
la  not  paid,  nor  the  drafts  delivered,  the  bank 
is  not  responsible  to  the  drawer  for  the  amount 
oredlted  bis  account,  but  may  charge  the  check 
back  to  him. 

Crons-appeala  from  chanRerr  court,  Lin- 
eoln  connty;  W.  S.  Brarden,  Chancellor. 

Suit  by  tbe  Second  National  Bank  of 
Columbia  aKntnHtCnmminKB  &  Bleduoe  on 
eertain  draltn  indorsed  to  plaintitt  for  col- 
lection, from  a  decree  diamissing  defend- 
ants' croBB-biU  they  appeal.    Afflrmed. 

J.  H.  Holwan  and  Afr.  Carter,  for  ap- 
pellants. Lamb  <&  Tillm&a  and  Padgett 
A  Figures,  for  appellee. 

LvRTON,  J.  The  qnestiona  for  decision 
ariae  upon  the  crosa-bill  of  Cnmmlngs  & 
Bledsoe  a^ainat  tlie  complainant  in  the 
oriKlnai  bill.  Tbe  firm  of  Cumminga  & 
BledHoe  were  dealers  In  grain  and  produce 
at  Petersburg.  Tenn.,  and  did  their  bank- 
Injr  with  the  Second  National  Bank  of 
Columbia,  Tenn.  Between  July  26,  1SS7, 
and  August  4,  1887,  they  shipped  by  rail 
Qve car-loads  of  wheat  to  Atlanta,. Ga  , 
being  part  of  a  larger  quantity  contracted 
to  be  sold  to  tbe  Tollison  Commission 
Company,  of  that  city.  Five  separate  bills 
of  lading  were  taken,  one  for  each  sepa- 
rate car,  "to  the  order  of  Cummings  & 
Bledsoe  or  HHsIgns,"  with  directions  there- 
on to  "notify  Tollison  CommiBHlf)n  Com- 
pany."  Against  each  shipment  a  draft 
was  drawn  liy  the  consignors  upon  tbe 
Tollison  Commission  Company,  and  paya- 
ble to  Cummtngs  &  Bledsoe  or  order. 
These  five  drafts,  with  the  bills  of  lading 
pinned  thereto,  were  left  with  theColuiu- 
Dia  bank,  entered  upon  R  deposit  ticket  as 
It  for  deposit  as  a  cash  Item.    Tbe  drafts 


were  stamped  with  tbe  Indorsement,  "  For 
deposit  ouly  to  credit  ofOnmmings  &  Bled- 
soe."  The  bills  of  lading  were  indorsed, 
"  Pay  to  order  of  Geo.  Childress. "  No  spe- 
cial instructions  accompanied  these  drafts 
when  left  in  tbe  Columbia  bank,  other 
than  a  direction  on  tbe  margin  oteacli 
draft  in  these  words:  "By  request  of  par- 
ties, draw  through  Gate  City  Natlunal 
Bunk,  Atlanta,  Ga."  These  drafts  were 
not  discounted  by  tbe  bank,  nor  was  credit 
given  for  them  upon  the  deposit  account 
ot  Cumroings  &  Bledsoe.  They  were  en- 
tered as  having  been  received  for  collec- 
tion, and  at  once  transmitted,  according 
to  tbe  written  Instructions  on  tbem,  to 
tbe  Gate  City  National  Bank,  Atlanta,  tor 
collection,  each  draft  being  stamped  with 
the  indorsement,  "Account  of  Second  Na- 
tional Bank,  Columbia,  Tenn."  George 
Childress,  to  whom  tbe  bills  of  lading  had 
Jbeen  indorsed  by  Cummings  &  Bledsoe, 
was  the  cashier  of  the  transmitting  bank. 
Without  any  indorsement  by  Childress, 
these  bills  of  lading  were  transmitted, 
pinned  to  the  drafts,  and  no  direction  was 
given  as  to  whether  the  bills  were  to  be 
surrendered  upon  acceptance  by  the  draw- 
ees ot  the  drafts,  or  held  as  a  security  tor 
the  payment  of  the  drafts.  The  drafts 
were  all  time  drafts,  being  payable  three 
days  after  sight.  The  drafts  were,  upon 
receipt  by  the  Atlanta  bank,  presented  to 
the  Tollison  Commission  Company  tor  ac- 
ceptance, and  upon  acceptance  the  unin- 
dorsed bills  ot  lading  were  surrendered  to 
the  acceptors.  The  wheat  was  delivered 
by  the  carrier  to  the  Tollison  Company. 
None  ot  the  drafts  were  paid  at  maturity, 
and,  after  protest,  were  returned  to  the 
Columbia  bank  as  worthless,  the  wheat 
having  been  disposed  of  and  the  drawee 
being  insolvent.  Cummings  &  Bledsoe,  by 
their  cross-bin,  seek  to  hold  the  bank  at 
Columbia  responsible  tor  the  amount  of 
these  five  drafts. 

The  first  ground  upon  which  liability  is 
sought   to   be   fljied    is  based    upon  the 
charge  that  these  drafts  were  deposited  as  \ 
cash  items,  and  credited  to  their  account ; 
as  BQch,  and  thereby  became  the  property/ 
of  the  bank ;  that  the  drafts  were  well  se- 
cured by  bills  ot  lading  Indorsed  to  order 
ot  its  cashier,   and,   the  secnrity   having 
been  surrendered  by  negligence  ot  its  agent, 
acquits   them   ot  all  responsibility  as  in- 
dorsers  of  the  drafts.    The  fa'cts  do  not 
support  this  contention.    The  drafts  were] 
not  discounted  by  the  bank,  and  were  not/ 
entered    to    the    credit    ot    the    drawers^ 
There  is  evidence  that  some  years  before 
this  transaction  the  cashier  ot  this  hank, 
in  order  to  secure  their  business,  agreed 
to  receive  and  collect  checks  and  sight- 
drafts  without  charge,  and  credit  tbem  as 
cash.    This  agreement  did   not  extend  to 
time  paper,  such  as  this  was,  and   there  Is 
no  proof  that  such   paper  was  ever  credit- 1 
ed  except   as   collected.    Certainly    these  *| 
drafts   were  only  received  tor  collection, 
and  so  entered  on  the  books  of  tbe  bank. 

It  is  nest  contended  that  the  transmit- 
ting bank  was  instructed  to  hold  the  bills 
ot  lading  until  payment  of  drafts  attached, 
and  that  the  failure  to  give  similar  in- 
structions when  transmitted  is  such  negli- 
gence as  makes  it  re8P9a«ible.    It  Is  not 
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pretend(;d  that  any  ench  InBtrnctlonH  were 
given  concernlDg  tbese  partlculardraftaat 
the  time  they  were  left  for  collection.  The 
contention  of  complainants  in  thecross- 
blll  la  that,  theretofore,  they  had  glveu 
«ach  directions  concerning  ail  their  drafts 
with  billH  of  lading  attached.  The  weight 
of  proof  does  not  Huppurt*thia  InsiBtence. 
The  conversations  testified  to  by  Mr. 
Curaiiilngs  do  not,  as  stated  by  himself, 
necesHarily  imply  any  snch  instruction. 
The  bank's  officers  most  positively  deny 
any  such  directions,  either  orally  or  by 
letter.  The  burden  of  proof  is  upon  Cnm- 
mings  &  Bledsoe,  and  we  agree  with  the 
chancellor  In  holding  that  they  have  not 
satisfactorily  shown  any  such  general  In- 
struction. 

This  brings  as  to  the  qoestion  as  to 
whether,  in  the  absence  of  instnictiona, 
the- bunk  at  Atlanta  was  anthorized  to  sur- 
render the  bills  of  ladlnK  npun  acceptance 
of  the  drafts,  or  whether  the  facts  of  the 
transaction,  as  indicated  by  the  indorse- 
nipnts  on  drafts  and  bills, Indicated  the  in- 
tent of  the  consignors  to  hold  the  bills  as 
a  security  for  the  payment  of  the  drafts. 
It  is  well  settled  that,  when  a  sight-draft 
Is  attached  to  n  bill  of  lading  for  the  mer- 
chandise against  which  the  draft  Is  drawn, 
the  bill  of  lading  is  not  to  be  delivered  un- 
til payment.  It  Is,  however,  equally  as 
/well  setted  that,  if  the  bill  of  lading  be  at- 
'tachcd  to  a  time  draft,  the  transaction 
imports  a  sale  upon  credit,  and  that  the 
bill  of  lading  Is  only  retained  to  secure  ac- 
ceptance of  thedi'aft,  and  is  to  bedell vered 
upon  acceptance,  unless  there  be  instruc- 
tlonH  to  hold  until  payment,  or  circam- 
stances  indicating  that  the  bill  Is  to  be 
held  to  secure  both  acceptance  and  pay- 
ment. National  Bank  v.  Merchants'  Bank, 
9in^_SiJii.2  Daniel,  Neg.  Inst.  §5  1734rt. 

But  it  is  insisted  that  the  tact  that  the 
bills  of  lading  were  taken  to  the  order  of 
the  consignors,  and  Indorsed  by  them  to 
the  canliler  of  the  bank  through  which 
they  were  to  betransmltted  for  i^ollection, 
rebuts  any  implication  arising  from  the 
fact  that  they  were  time  drafts,  and  there- 
fore sales  on  a  credit,  and  conclusively 
shows  ail  Intent  to  hold  the  title  as  secu- 
rity for  payment  of  the  drafts  drawn 
aKalnst  the  shipment.  Mr.  Benjanlin, 
after  a  thorough  consideration  of  the 
qneRtion  in  the  light  of  the  English  decis- 
ions, concludes  that  "the  fact  of  making 
the  bill  of  lading  deliverable  to  the  order 
of  the  vendor  Is,  when  not  rebutted  by  ev- 
idence to  the  contrary,  almoHt  decisive  to 
show  his  Intention  to  renerve  the  Jus  dls- 
ponendi,  and  to  prevent  the  property  from 

gassing  to  the  vendee."  Benj.  Sales,  (Cor- 
In's  Ed.)  S  ^'>.  The  same  question  was 
before  the  supreme  court  of  the  United 
States  in  a  case  where  the  bills  of  lading 
bad  been  taken  to  the  order  of  the  cash- 
ier of  the  bank  discounting  the  drafts 
drawn  against  the  shipment,  and  Mr.  Jus- 
tice Stronu,  in  delivering  the  opinion  of 
the  court,  said :  **  These  bills  of  lading,  un- 
explained, are  almost  conclusive  evidence 
of  an  intention  to  reserve  to  the  shipper 
the  Jus  dltiponendi,  and  prevent  the  prop- 
erty in  the  wheat  from  passing  to  the 
'drawee*  ol  tbe  drafts."    Dows  v.  Bank, 


91  n.  S.  681.  In  the  case  of  Bank  t.  Lutt- 
gen,  decided  by  the  supreme  court  of  Min- 
nesota, the  defendant,  Luttgen,  shipped 
flour  to  Baltimore  to  fill  an  order,  taking 
bills  of  lading  to  their  own  order.  Draft 
at  80  days  after  sight  was  drawn  against 
the  shipment.  This  draft  was  discounted 
by  the  plaintiff,  and  the  bill  of  lading  In- 
dorsed in  blank  and  delivered  with  the 
draft  to  the  bank.  The  draft  and  bill  of 
lading  attached  were  sent  by  tbe  bank  to 
its  correspondent  for  acceptance.  Upon 
acceptance  the  bill  of  lading  was  surren- 
dered to  the  drawees,  who,  becoming  in- 
solvent, failed  to  pay  tbe  drafts.  The  dis- 
counting bank  thereupon  sought  to  hold 
the  drawer  liable  to  it  upon  his  indorse- 
ment. There  was  proof  of  an  agreement 
that  the  bills  of  lading  should  not  be  de- 
livered to  the  drawees  until  payment,  but 
thecourt  said  that  "the  transaction  itself, 
independent  of  the  parol  agreement,  con- 
sidered as  a  matter  for  merely  legal  inter- 
pretation, did  notezprcssor  import  asale 
upon  credit,  or  determine  that  thedrawees 
were  entitled  to  the  bills  of  lading  upon 
acceptance.  The  taking  of  bills  of  lading 
making  the  goods  deliverable  to  the  order 
of  the  shipper,  rather  than  to  the  person 
for  whom  they  are  ultimately  intended, 
has  been  considered  almost  conclusive 
proof  of  an  intention  on  the  part  of  the 
consignor  to  retain  the  Jus  disponendl,  al- 
though subject  to  be  rebutted."  29  Minn. 
86(i,  18  N.  W.  Rep.  151.  Upon  these  au- 
thorities, we  conclude  that  the  bank  at  At-  , 
lanta  had  no  authority  to  surrender  thesey 
bills  of  lading  upon  acceptance.  Though 
it  had  no  instructions, yet  the  transaction 
on  its  face,  as  a  mere  matter  of  legal  con- 
struction, bore  an  implication  that  the  in- 
tent of  the  consignor  was  to  retain  the  Jus 
dispouendl  as  a  secarlty  for  the  payment 
of  the  drafts.  Unless,  however,  the  wheat 
could  not  be  traced  after  delivery  by  the 
carrier,  it  was  recoverable  by  the  con- 
signors. 

A  special  agent,  anthorized  to  deliver  a 
bill  of  lading  only  upon   payment  of   the 
bill  of  exchange  drawn  against  the  goods 
and  attached  to  the  bill  of  lading,  cannot 
bind   his   principal   by  a  delivery  withont 
such  payment.    The  person  thus  acqulr-   \ 
ing  a  bill  Indorsed  In  blank  has  been  held    ; 
not  to  acquire  any  title  to  the  goods  as   | 
against   the   principal.     Stollenwerck    v. 
Thacher,   115   Mass.  224.    Ami  third  per^ 
sons  dealing  with  property  thus  shipped, 
though   acting  in  good  faith,  in  the  regu- 
lar course   of  business,  and  paying  value, 
are  chargeable  with   constructive  notice,, 
and    acquire     no   better   title    than    the/ 
drawee.    Bank  v.  Logan,  74  N.  Y.  568; 
Hieskeli    v.  Bank,  89  Pa.  St.  155;  Dows  v. 
Bank,  91   U.  S.   631.    It  Is  also  questiona- 
ble wherher  a  delivery  by  thccarrler  upon 
a  bill  of  lading  to  the  order  of  the  con- 
signor, and  indorsed  to  order  of  the  cash- 
ier of  the  transmitting  bank,  was  a  good 
delivery;    the   cashier   never   having   In- 
dorsed the  bills  to  Tollison  &  Co.  or  any 
one  else.    A  carrier  must  deliver  alone  to 
the  person  named  as  consignee  in  the  bill 
of  lading  or  to  his  order.    This  was  not 
done.    The  Thames,  14  Wall.  98.    That  tbe 
assignment  of  tbe  bill  of  lading  to  the/ 
cashier  of  tbe  Columbia  bankjtlaced  tbe ' 
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title  of  tbe  wheat  In  him  ia  clear.  This, 
bowerer,  would  nut  have  prevented  suit 
tor  the  wheat,  or  an  action  aKalnst  tbe 
1  carrier.  ChildreHa,  In  whom  wan  the  title, 
(  was  bat  the  agent  of  tbe  vendors,  and,  be- 
•ides,  the  bank  offered  to  take  any  legal 
step  deemed  advisable  by  tbe  vendors. 
None  was  taken,  either  to  recover  tbe 
wheat  or  its  value,  or  to  bold  tbe  carrier 
liable,  although  one  of  the  vendors  went 
to  Atlanta  and  consulted  counsel.  Tbe 
question  remains,  is  the  bank  at  Columbia 
responsible  for  the  negligence  of  the  bank 
at  Atlanta  in  surrendering  these  bills  of 
lading  upon  acceptance,  and  enabling  the 
drawees  to  obtain  and  muke  way  with 
tbe  security?  By  tbe  great  weight  of  au- 
thority, the  bank  receiving  a  bill  for  collec- 
tion, payuhle  at  a  distant  point,  Is  im- 
jPliedly  Instructed  to  send  such  bill  to  a 
suitable  agent,  for  collection  at  tbe  place 
'of   payment;    and  such    agent,  when  so 

Iiaelected,  becomes  tbe  agent  of  the  owner 
jof  the  bill,  and  Is  not  the  agent  of  tbe 
jtransmltting  bank.  Bank  of  Luulsvllle  v. 
Bank  of  Knoxville,  S  Baxt.  lUl.  If  tbe 
debt  be  lost  by  the  negligence  of  tbe  agent 
so  selected,  the  right  of  action  is  in  the 
/  owner  of  the  paper,  and  not  In  tbe  bank 
lorwardlng  the  paper.  Id.  The  liability 
of  the  transmitting  bank  is  only  for  itsown 
negligence.  There  can  be  no  question  of 
negligence  in  the  transmission  of  this  pa- 
per to  the  Gate  City  National  Bank,  for 
this  bank  was  designated  by  the  drawers 
themselves.  Having  received  no  special 
Instructions  as  to  holding  the  bills  of  lad- 
ing as  security  for  payment  of  the  drafts, 
they  are  not  liable  fur  neglect.  If  the 
transaction  on  its  face  Imported  an  intent 
that  the  title  of  the  wheat  should  be  m- 
talned  until  payment  of  tbe  drafts,  and 
that  this  retention  of  tbe  Jos  disponeodi 
Implied  the  Impropriety  of  delivering  the 
bills  of  lading,  then  the  agent  selected  at 
Atlanta  was  as  fully  advised  as  to  the 
legal 'construction  Inferable  from  the  bills 
of  lading  as  was  the  bank  at  Columbia. 
The  duty  of  special  Instructions  rested  as 
Strongly  upon  Cummlngs  &  Bledsoe  as  it 
did  npon  the  agent  for  transmission.  If 
the  Columbia  bank  should  have  explained 
tbe  legHl  Inferences  deduclble  from  the 
state  of  the  title  to  the  bank  at  Atlanta, 
then  the  drawers  should  have  given  such 
explanation  to  the  transmitting  bank  In 
tbe  first  Instance. 

One  other  question  remains.  The  day 
after  two  of  these  drafts  bad  been  re- 
turned to  the  bank  at  Columbia  unpaid,  a 
check  drawn  by  Tollison  Commission  Com- 
pany against  theGate  City  National  Bank 
was  received  by  the  bank  at  Columbia  in 
a  letter  written  by  the  Tollison  Commis- 
sion Company's  president, explaining  that 
the  drafts  had  been  returned  through  mis- 
take, and  authorizing  the  ('olumbia  bank 
to  All  up  the  blank  in  check  for  amount  of 
the  returned  drafts.  Ttils  was  done,  and 
the  drafts  stamped  as  paid,  and  trans- 
mitted to  the  Gate  City  bank  with  the 
check  of  theTolliHon  Company,  with  direc- 
tions to  deliver  the^ drifts  to  the  Tollison 
Company  upon  pa'.^'r.ient  of  its  check. 
The  check  was  dishonored,  and  it,  wltb 
tbe  drafts,  returned  to  tbe  bank  at  Colum- 
bia.   When   this  check  was  received,  it 


was  regarded  aBgood,andatoncecredited 
to  the  account  of  Cummlngs&  Bledsoe,  and 
notice  given  them.  When  it  was  dishon- 
ored. It  WMH  charged  back  to  Cummlngs  & 
Bledsoe.  The  contention  is  that  this  was 
without  authority :  that,  having  received 
the  check  In  payment  of  the  draft,  tbe 
bank  is  bound  to  make  the  check  good. 
Tbe  authority  for  this  position  is  Morse 
onBanklng,  who  says:  "If  the  bank  takes 
tbe  check  of  tbe  party  who  is  bound  to 
pay  tbe  paper,  and  thereupon  surrenders 
the  paper  up  to  blm,  it  assumes  the  re- 
sponslblllty  for  tbe  check  proving  good." 
This  Is  not  applicable  to  tbe  facts  of  this 
case.  The  drafts  wereneversurrendered  to 
the  party  bound  to  pay  tliem.  Tbe 
ground  of  the  proposition  stated  by  Mr. 
Morse  is  that  an  agent  for  collection— as  a  * 
bank — can  receive  nothing  but  money  in 
dlschargp  of  paper  held  for  collection.  If 
a  check  is  taken,  and  injury  results,  as  by 
the  discharge  of  a  drawer  or  Indorser,  or 
tbe  bank  is  unable  to  return  the  paper  by 
reason  of  such  unautboriied  surrender, 
then  tbe  bank,  having  exceeded  its  au- 
thority. Is  liable  for  all  consequences. 
Daniel,  Neg.  Inst.  (Corbln's  £d.)  S  634. 
Here  tbe  drafts  were  sent  with  check,  to 
be  delivered  only  on  payment  of  check, 
and  were  at  onoe  returned  npon  dishonor 
of  check.  No  injury  whatever  resulted, 
and  there  can  be  no  doubt  that  the  course 
of  business  between  the  bank  and  Cnm- 
mings  &  Bledsoe  Justified  charging  this 
check  back  to  them,lthavlng  been  by  mis- 
take pasEBil  to  their  credit.  Decree  dis- 
missing cross-bill  affirmed,  with  costs. 


LomsviLLK  ft  N.  R.  Co.  t.  Pitt. 

(Supreme  Court  cf  Tennessee.    Jan.  7, 1893.) 

IlMDBT  TO   BmPLOTI — CONTRIBnTORT   NeQMOSHCB 

— DiATH  BT  WsoNorin.  Act — Fleadino. 

1.  In  an  action  of  damage  for  tbe  death  of 
plaintiff's  decedent,  a  laborer  on  defendant  rail- 
road, it  appeared  tbat  decedeit  was  killed  by 
alighting  from  a  moving  train.  There  was  testi- 
mony, though  conflicting,  tliat  the  supervisor  of 
the  work  ordered  tbe  men  to  get  off  where  H. 
was  at  work  "if  tbe  train  sbould  be  going  slow 
enough ; "  if  not,  to  go  to  the  next  station,  and 
return  on  the  gravel  train.  Thedeoeased  jumped 
off,  and  was  killed.  Defendant  requested  that 
the  court  charge:  "If  you  shall  find  •  •  • 
that  tbe  supervisor  said  to  tbe  bands,  '  If  the 
train  is  going  slow  enough,  get  off  where '  H.  '  i> 
at  work;  if  not,  go  on  to  'F.,  '  and  come  back  on 
the  gravel  train,  •  *  *•  and  a  discretion  was 
left  the  bands  whether  they  would  jump  off  or 
not,  then  the  plaintiff  cuanot  recover  on  account 
of  the  supervisor's  order  or  direction. "  Held, 
that  the  refusal  to  so  charge  was  error. 

2.  To  maintain  an  action  under  Uill.  &  V. 
Code,  i  8130,  which  provides  an  action  for  the 
widow,  child,  or  personal  representatives  of  one 
whose  life  was  lost  by  the  wrongful  act  or  omis- 
sion of  another,  tbe  declaration  must  allege  not 
only  the  wrongful  act  of  defendant,  but  Uie  ex- 
istence of  some  beneficiary  for  whom  therecovety 
is  sought. 

Turner,  C.  J.,  and  IiIA,  J.,  dissenting. 

Appeal  from  circuit  court,  Montgomery 
county;  A.  H.  Munforu,  Jndge. 

Action  by  O.  L.  Pitt,  administrator, 
against  the  Louisville  &  Nashville  Rail- 
road Company,  to  recover  damage  for  tbe 
death  of  Newton  Sullivan.    PlalntlS  bad 
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faigmtnt,  and  defendant    appeals.     Re- 
▼eraed. 

Leeeb  A  S»rage  and  O.  L.  Pitt,  for  ap- 
pelant.   Weat  <l  Bamejr,  for  appelleo. 

Calowcll,  J.  ThlB  ia  an  action  by  O. 
L.  Pitt,  adrainifitrator,  against  the  Louls- 
▼Ule  St  NaahTiUe  Railroad  Couipany,  for 
having  negligently  and  wronglully  caused 
the  death  of  his  Intestate,  New  tun  Sulli- 
van, by  requiring  him  to  allghi  from  a 
moving  train.  The  defendant  pleaded 
"not  guilty.*  On  the  issnesumade  the 
ease  was  tried,  renultlng  in  vercliut  and 
Jadgrnent  for  $4,UU0  in  favor  of  the  plain- 
tiff. Motions  for  new  trial  and  in  arrest 
ot  Judgment  having  been  succeasi  vely  m  ade 
and  overruled,  the  defendant  appealed  in 
error.  The  UeceasPd  was  an  employe  of 
the  defendant,  engaged  with  numerous 
other  hands  In  "raising  "the  road-bed  near 
the  Tennesiiee  river,  at  a  point  between 
Danville  and  Faxon.  On  the  day  of  the 
accident,  he  aad  others,  in  charge  of  the 
defendant's  supervisor,  took  passage  on 
a  regular  passenger  train  to  Danville, 
where  it  was  supposed  they  would  find 
"the  gravel  train,"  which  would  carry 
tbem  thence  to  their  work.  On  reaching 
Danville  it  was  ascertained  that  "the 
gravel  train"  was  not  there,  but  at  Fax- 
on, the  nest  station  south,  whereupon  a 
conference  was  held  between  the  supervis- 
or and  the  conductor  of  the  passenger 
train  about  the  further  passage  of  the 
bands  on  the  tatter's  train.  After  this 
conference  the  supervisor  made  some  state- 
ment to  the  hands,  and  they  remained 
aboard  until  the  train  reached  the  place 
at  which  they  were  to  perform  their  labor. 
Here  they  disembarked  while  the  train 
was  moving  slowly.  In  alighting,  New- 
ton Rnlllvan,  plaintiff's  intestate,  fell,  was 
thrown  under  the  wheels,  and  was  so  iu- 
Inred  that  he  died  in  less  than  an  hour. 
The  supervisor  was  not  present  at  this 
time,  having  gotten  off  the  train,  as  he 
told  the  hands  be  would,  about  one  mile 
hack.  The  principal  controversy  in  the 
court  below  was  whether  the  accident 
was  the  result  of  Sullivan's  indiscretion 
or  of  bis  obedience  to  an  order  of  the  super- 
visor. Some  of  the  witnesses  testified  that 
the  supervisor,  after  his  conference  ^th 
the  condactor, entered  the  coach,  and  said 
to  the  hands,  ** Boys,  the  train  will  slow 
up  at  the  work,  and  you  will  get  oft  and 
go  to  work  where  Mr.  Hussey  Is  at 
work;"  while  others  testified  that  the  su- 
pervisor's order  wasthatthehandsshould 
get  oH  where  Hussey  was  at  work  if  the 
train  should  be  going  slow  enough;  If 
not,  that  they  should  go  on  to  Faxon,  and 
return  on  the  gravel  train.  The  latter 
was  the  defendant's  theory  of  the  facts, 
and  upon  that  theory  defendant's  counsel 
requested  the  court  to  Instruct  the  jury  as 
follows:  "If  you  shall  find  from  the  pruuf 
that  the  supervisor  siiid  to  the  hands,  'if 
the  train  is  going  slow  enough,  get  off 
where  Hussey  is  at  work;  if  not,  go  on 
over  to  Faxon,  and  come  back  on  the 
gravel  train,'  and  the  hands  so  spoken  to 
were  accustomed  to  getting  off  and  on 
moving  trains,  and  a  discretion  was  left 
the  hands  whether  they  would  Jump  off  or 
not,  then  the  plaintiff  cannot  recover  on 


account  ot  the  supervisor's  order  or  di. 
rectlon."  Clearly  this  was  a  proper  In- 
struction upon  a  material  question  in  the 
case,  and  it  should  have  been  given,  unless 
embraced  in  the  general  charge.  On  this 
point  the  court  told  the  Jury  that,  "If  the 
instructions  left  it  to  the  discretion  of  the 
deceased  and  other  hands  whether  they 
should  get  off  or  not,  and  the  deceased 
negligently  exercised  this  discretion  in  at- 
tempting to  get  off  at  the  time  he  did,  or 
in  act  of  getting  off,  and  the  negligence  ot 
the  deceased  was  the  direct  cause  of  bis  in- 
Jury,  then  he  cannot  recover,  end  you 
should  so  find."  This  direction  of  the  court 
manifestly  does  not  embrace  the  proposi- 
tion contained  in  the  instruction  request- 
ed. Instead  of  telling  the  Jury, as  request- 
ed, that  defendant  would  not  be  liable  it 
the  supervisor's  order  left  the  deceased  to 
decide  forhiniself  whether  or  not  he  would 
alight  at  the  particular  time  and  place, 
the  court  told  them  the  plalntitt  could  not 
recover  If  the  order  allowed  the  deceased 
such  discretion,  and  his  negligent  exercise 
of  that  discretion  directly  caused  his  In- 
jury. The  instruction  requested  exonerat- 
ed the  defendant  It  It  should  be  found  that 
the  dec-eased  was  left  to  act  upon  his  own 
discretion:  while  the  charge  given  made 
non-liability  depend,  not  upon  the  allow- 
ance of  that  discrcoion,  but  upon  the  negli- 
gent exercise  of  It.  The  charge  virtually 
put  the  character  of  the  supervisor's  or- 
der ont  of  the  case,  by  making  non-llabill- 
ty  depend  upon  negligence  on  the  part  of 
the  deceased;  for,  of  course,  the  plaintlfl 
could  have  no  recovery  it  the  negligence  ot 
deceased  was  the  direct  cause  of  his  death. 
In  such  case  it  would  be  entirely  Immate- 
rial whether  the  order  was  discretionary 
or  mandatory.  It  was  error,  for  which  a 
new  trial  must  be  awarded,  to  refuse  the 
Instruction  requested. 

The  motion  In  arrest  of  Judgment  was 
based  upon  the  failure  ot  plaintiff,  who 
sued  as  administrator,  to  aver  that  his 
Intestate  left  a  widow,  child,  or  next  of 
kin  to  take  the  benefit  ot  the  recovery 
sought.  Pending  this  motion,  plaintlfl 
was  allowed  to  amend  his  declaration  by 
adding  an  averment  that  the  deceased  left 
a  widow,  for  whose  use  and  benefit  the 
suit  was  brought,  and  then  the  motion 
was  overruled.  This  actloo  ot  the  court 
Is  assigned  as  error.  If  the  averment  was 
necessary  to  plaintiff's  right  to  maintain 
his  action,  the  amendment  came  too  late, 
and  should  not  have  been  allowed.  Only 
detects  "in  matters  of  form  may  be  rec- 
tified and  amended  "  after  Judgment.  Mill. 
&  v.  Code,  §  3383;  Cannon  v.  Phillips,  3 
Sneed,  186.  Was  the  added  averment  a 
necessary  one,  without  which  the  plain tlO 
could  not  legally  have  a  recovery?  The 
right  to  maintain  an  action  against  ona 
person  for  wrongfuiiy  causing  the  death 
of  another  is  purely  statutory,  given  toi 
the  benefit  ot  the  widow,  children,  or  next 
of  kin  of  the  deceased.  The  suit  may  be 
brought  by  the  beneficiaries  In  their  own 
right,  or  by  the  personal  representative 
for  their  use  and  benefit.  Mill.  &  V.  Code, 
§§3130-ai32;  Webb  v.  Railway  Co.,88  Tenn. 
119, 12S.  W.  Rep.42S;  Greenlee  v.  Railroad, 
5  Lea,  418;  Tratford  v.  Express  Co.,  8  Lea, 
100.    If  there  be  no  widow, child,  or  nextot 
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kin,  tbe  salt  cannot  be  maintained  at  all; 
(or,  in  Bucb  event,  tbe  case  is  without  the 
Btatnte,and  tbe  liKbt  of  action  dies  with  the 
Injured  person,  as  at  the  common  law.  In 
a  recent  case,  no  deciding,  thin  court  said : 
"It  is  only  where  there  is  a  widow,  child, 
or  next  of  kin  to  receive  the  benefit  that 
the  rule  of  tbe  common  law  is  abrogatod. 
Where  there  are  no  such  kindred  to  be- 
come bpneflciarles,  the  statute  does  not 
apply;  and  tbe  right  of  action  abates 
now,  as  formerly,  with  the  death  of  the  in- 
lured  person."  Railway  Co.  v.  Lilly,  90 
Tenn.  — ,  18  S.  W.  Rep.  248.  The  first  rule 
of  good  pleading  requires  the  piaintitf  to 
aver  such  facts  as  will,  under  the  law,  en- 
title him  to  recover,  if  the  averments  be 
established  by  proof.  This  requirement 
is  imperative,  since  tbe  Code  as  well  as 
by  the  commim  law.  Evans  r.  Thomp- 
son, 12  Helsk.  530.  To  authorize  a  recov- 
ery under  tbe  statute  before  us  two  Tacts 
are  essential  in  every  case :  First,  a  wrong- 
ful act  by  the  defendant,  causing  death; 
secondly,  tbe  existence  of  a  widow,  child, 
or  next  of  kin  of  the  deceased  to  take  the 
recovery.  If  either  of  these  facts  be  want- 
ing, the  plaintiH  must  inevitably  fail  in 
his  action.  One  fact  Is  as  Important  as 
the  other,  and  both  must  be  shown  before 
a  recovery  can  be  had.  Though  there  be 
widow,  child,  or  next  of  kin  surviving, 
ths  plaintiff  must  fall  If  the  Injury,  result- 
ing lu  death,  was  not  caused  by  the  wrong- 
ful act  of  the  defendant;  for,  in  that  case, 
the  deceased  himself  bad  no  "right  of  ac- 
tion. "  Or,  If  the  death  resulted  from  the 
wrongful  act  of  tbe  defendant,  and  tbe 
deceased  left  no  widow,  child,  or  next  of 
kin,  the  piaintitf  must  as  certainly  be  de- 
feated, because  that  case  would  not  come 
within  the  statute,  but  would  tie  governed 
by  that  rule  of  the  common  law  by  which 
tbe  right  of  action  dies  with  the  injured 
person.  The  action  being  maintainable 
alone  under  the  statute,  there  can  be  no 
recovery  unlsss  both  the  wrongful  act  and 
the  existence  of  some  beneficiary,  contem- 
plated by  tbe  statute,  be  proved;  and,  to 
be  allowable  in  proof,  such  facta  must  first 
be  averred.  The  averment  of  the  former 
will  not  Justify  proof  of  both.  The  aver- 
ment of  the  wrongful  act  alone  does  not 
present  a  case  which,  if  establislied  by 
proof,  will  anthorlze  a  Judgment  in  favor 
of  the  plaintiff.  It  does  not  disclose  a 
prima  fade  right  of  recovery.  Therefore 
tbe  original  declaration  in  this  case  was 
bad.  The  addltlunal  averment  that  tbe 
deceased  left  a  widow,  child,  or  next  of 
kin  was  essential  to  plaintiff's  right  to 
maintain  the  action.  Whenever  the  ques- 
tion has  arisen  upon  statutes  similar  to 
our  own,  the  courts  have  held  with  una- 
nimity that  the  declaration  is  fa  tally  defect- 
ive unless  It  avers  that  the  deceased  left 
a  widow,  child,  or  next  ol  kin  surviving 
bim.  Such,  at  least,  is  tbe  uniform  hold- 
ing of  all  the  cases  we  have  been  able  to 
find.  It  is  the  prevailing  doctrine  in  New 
York,  Indiana,  Illinois.  Minnesota,  Ver- 
mont, South  Carolina,  Kansas,  and  Wis- 
consin, as  will  appear  from  the  following 
cases:  Saffurd  v.  Drew, 3  Duer,  C27;  Lucas 
V.  Railroad  Co.,  21  Barb.  245;  Railroad 
Co.  v.Keely's  Adm'r,  23  Ind.  133;  Stewart 
y.  Railroad  Co.,  1U3  Ind.  44,  2  N.  E.  Rep. 


206;  Railroad  Co.  ▼.  Morria,  »  HI.  400; 
Conant  v.  Grtflln,  48  111.  411;  Holton  v. 
Daly,  106  111.  131;  Schwars  v.  Judd,  28 
Minu.  371,  10  N.  W.  Rep.  208;  Westcott  v. 
Railroad  Co.,  61  Vt.  438, 17  Atl.  Rep.  746; 
Oeroux's  Adm'r  v.  Graves,  (Vt.)  19  Atl. 
Rep.  987;  Lilly  v.  Railroad  Co.,  (S.  C.)  10 
S.  E.  Rep.  032;  Railway  Co.  v.  Barber, 
(Kan.)  24  Pac.  Rep.  969;  Woodward  v. 
Railway  Co..  23  Wis.  400.  The  same  hold- 
ing was  made  by  United  States  circuit 
court  upon  construction  of  statute  of 
Montana.  Serensen  v.  Railroad  Co.,  4.i 
Fed.  Rep.  407.  The  Missouri  cases  an- 
nounce the  same  principle, — that  is,  that  a 
person  suing  under  the  statute  roust  aver 
and  prove  all  the  (acts  necessary  to  bring 
himself  within  its  terms.  Barker  v.  Rail- 
road Co.,  91  Mo.  86,  l-f  S.  W.  Rep.  280;  Mc- 
intosh v.  Railway  Co.,  (Mo.  Sup.)  15  S. 
W.  Rep.  80;  Dulaney  v.  Railway  Co.,  21 
Mo.  App.  697.  The  logic  of  the  Kentucky 
cases,  which  decide  that  the  personal  rep- 
resentative cannot  maintain  his  action  if 
the  deceased  left  neither  widow  nor  heir, 
(the  statutory  beneficiaries  of  the  action,) 
would  seem  to  lead  to  tbe  same  result. 
Henderson's  Adm'r  v.  Railway  Co.,  (Ky.) 
5  S.  W.  Rep.  875;  Koening's  Adm'r  v.  Cov- 
ington, iKy.)  12  8.  W.  Rep.  128;  Railway 
t;o.  V.  Adam's  Adm'r,  (Ky.)  13  S.  W.  Rep. 
428.  As  applied  to  statutes  like  ours,  the 
supreme  court  of  Virginia  recogniies  and 
approves  the  same  requirement  in  plead- 
ing; but  because  the  statute  of  that  state 
gives  the  personal  representative  a  right 
of  actii>u  generally, — First,  for  the  family, 
and,  aecomlly,  for  the  estate  of  the  de- 
ceased,— it  is  held  not  to  be  necessary  that 
he  should  state  In  his  declaration  whether 
be  prosecutes  the  salt  lor  the  one  or  tbe 
other.  If  for  either,  it  is  snfflcient.  Rail- 
road Co.  V.  Wightman's  Adm'r,  29  Orat. 
431:  Matthews  v.  Warner's  Adm'r,  Id.  570. 
In  North  Carolina  the  personal  represent- 
ative is  properly  not  required  to  aver 
that  the  deceased  left  a  widow,  child,  or 
next  of  kin,  "because  the  statute  [of  that 
state]  gives  tbe  action,  and  authoriies  the 
recovery  of  damages  in  any  event,"  if  the 
wrongful  act  of  the  defendant  be  estab- 
lished ;  the  recovery  to  go  to  tbe  relatives 
of  the  deceased,  if  any,  and,  it  none,  then 
teethe  university  of  the  state,  under  tbe 
general  statute.  Warner  v.  Railroad  Co., 
94  N.  C.  250.  Tbe  same  rule  would  prevail 
here  as  In  Virginia  and  North  Carolina,  it, 
under  our  statute,  as  under  theirs,  tbe 
light  of  the  personal  representative  to 
maintain  his  action  were  dependent  alone 
upon  the  wrongful  act  of  the  defendant, 
and  not  also  upon  the  further  fact  that 
the  deceased  left  a  widow,  child,  or  next 
of  kin.  The  difference  Is  that  the  abroga- 
tion of  the  common-law  rule  as  to  the  ex- 
tinguishment of  such  a  right  of  action  by 
death  is  entire  In  those  states,  while  It  is 
only  partial  in  this  one.  There  the  plain- 
tiff brings  himself  within  the  statute  by  a 
simple  averment  of  the  death  of  his  Intes- 
tate by  the  wrongful  net  of  the  defendant. 
To  have  that  effect  here,  he  must  aver,  in 
adilition,  the  survivorship  of  some  person 
within  the  statutory  designation.  As  the 
defendant  isentitU'd  toa  reversal  and  new 
trial  on  account  of  the  error  in  the  charge, 
we  do  not  decide  whether  tbe  defect  in  the 
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declaratloii  waB  cured  by  the  verdict  or 
nut.  Though  not  averred,  the  deceased  was 
sbown  to  have  left  a  widow.  Not  only  did 
the  defendant  fall  to  object  to  the  evi- 
dence, bat  It  Introduced  the  widow  herself 
as  a  witness,  and  proved  the  fact  by  ber. 
Reverse  and  remand. 

TuBNBT,  C.  J.,  and  Lba,  J.,  dissent. 


Equitable  Fire  Jks.  Co.  t.  Tkustbes  C. 

P.  Chuhch  at  Fostertille. 

(Supreme  Court  cf  Tennessee.    Jan.  16, 1892.) 

TiuAi< — Wbittsh  Instkuctions — App&u.— ASSIOK- 

MEKT  OF  ErKOBS. 

1.  Code  188i,  $  36T2,  provides  that  on  tbe  trial 
of  civil  cases  it  sball  be  the  duty  of  the  Judge, 
on  the  reqaest  of  either  party,  to  redace  every 
word  in  his  charge  to  writing  before  delivering 
it  to  the  Jury,  and  all  subsequent  instructions  shall 
in  like  manner  be  reduced  to  writing  before  be- 
iop;  delivered.  Held,  that  this  statute  is  imper- 
ative, and  applies  to  oral  statements  by  tbe  Judge 
to  the  Jury,  before  delivering  his  written  clMrge, 
as  to  their  duty  to  try  the  cause  on  the  sworn 
testimony. 

a.  Where  the  entry  on  tbe  minutes  simply  re- 
cited that  a  motion  for  a  new  trial  was  made  and 
overruled,  and  no  reasons  for  the  new  trial  were 
set  forth  in  the  entry  or  in  the  bill  of  ezoeptions, 
the  plaintiff  in  error  may  assign  any  reason  in 
the  supreme  court  appearing  on  the  record. 

Error  to  circuit  court,  Rutherford  coun- 
ty: Robert  Cantrbix,  Judije. 

Action  by  the  trustees  of  the  C.  P.  Church 
of  FoBtervllle  against  the  Equitable  Fire 
Insurance  Company  of  Nashville,  Tenn. 
Judgmenttor  plaintiffs.  Defendant  brings 
error.    Beverued. 

C.  A.  Shenfe  and  Stokea  &  Stokes,  for 
plaintiff  In  error.  McLemore  A  Richard- 
son  and  H.E.  PaImer,tor  defendants  in  er- 
ror. 

Lea,  J.  Upon  tbe  trial  of  this  cause, 
before  any  evidence  was  submitted  to  the 
jury,  tbe  plaintiff  In  error  requested  the 
court  to  deliver  blH  charge  to  the  Jury  In 
writing.  Alter  the  argument  of  the  case 
had  closed,  tbe  Judge  said  orally  as  fol- 
lows: "Gentlemen  of  the  Jury,  yon  are 
to  try  this  case  upon  the  sworn  testimony 
of  the  witnesses  who  have  been  intro- 
duced. If  yon  know  anything  about  the 
matter  In  controversy  between  tbe  par- 
ties, or  anything  in  relation  to  any  mat- 
ters about  which  any  witness  has  testl- 
fled,  yon  will  not  communicate  any  such 
matter  to  any  of  your  fellow -Jurors,  nor 
will  yon  allr»w  anything  which  you  may 
know  about  the  mHtter  of  your  own 
knowledge  to  Influence  your  verdict  in 
tbe  case,  you  must  try  the  case  alone  up- 
on tbe  sworn  testimony  of  the  witnesses, 
and  other  proof  introduced  before  you, 
and  tbe  charge  of  the  court,  which  I  will 
give  you  in  writing;  and  you  are  not  to 
suffer  any  one  to  talk  to  j'ou  about  the 
cause."  He  then  proceeded  to  give  his 
written  charge  to   the  Jury. 

The  request  for  a  written  charge  was 
made  ander  tbe  act  of  1875.  (Mill.  &  V. 
Code,  S  3672,)  which  is  as  follows:  "On 
tbe  trial  of  civil  cases  in  tbe  courts  of 
this  state,  it  shall  be  the  duty  of  tbe 
lodge  t>«fore  whom  the  same  is  tried,  at 
the  request  of  either  party,  plaintiff  or  de- 


fendant, to  reduce  every  word  in  his 
charge  to  writing  before  It  Is  delivered  to 
the  Jury;  and  all  subsequent  Instructions 
which  may  be  asked  lor  by  the  Jury,  or 
which  may  be  given  by  the  Jury,  shall  in 
like  manner  be  reduced  to  writing,  before 
being  delivered  to  the  Jury."  This  sec- 
tion is  nearly  tbe  same  as  section  6(i52  of 
tbe  Code,  (Mill.  &  V.,)  In  regard  to  felony 
cases,  only  In  all  felony  cases  It  Is  made 
the  duty  of  the  court  to  reduce  every 
word  of  the  charge  to  writing,  while  this 
section  imposes  the  same  dui'y  upon  tbe 
Judge  when  the  charge  is  requested  In 
writing.  This  court  In  several  cases  has 
passed  upon  the  felony  statute,  and  baa 
declared  that  It  was  imperative  that  tbe 
charge  must  be  given  in  writing,  and,  up- 
on failure,  this  court  would  reverye,  and 
that  we  could  not  even  Inquire  if  tbe 
party  was  In  any  manner  Injured  thereby. 
This  statute,  when  a  plaintiff  or  defend- 
ant requests  tbat  thecharge  be  in  writing, 
is  as  imperative  as  the  felony  statute.  It 
provides  tbat,  when  a  written  charge  is 
requested,  the  Judge  is  "to  reduce  every 
word  of  his  charge  to  writing  before  It  Is  de- 
livered to  tbe  Jury."  But  It  Is  insisted  that 
what  was  said  orally  were  directions  and 
cautionary  instructions  to  the  Jury,  and 
not  a  charge;  that  a  "charge,"  as  defined 
by  Bouvler,  is  "the  exposition  by  the 
court  to  the  Jury  of  those  principles  of 
the  law  which  tbe  latter  are  bound  to  ap- 
ply in  order  to  render  such  a  verdict  as 
will,  in  the  state  of  facts  proved  at  the 
trial  to  exist,  establish  the  rights  of  the 
parties  to  the  suit."  To  tell  tbe  Jury  that 
they  must  try  the  case  upon  the  sworn 
evidence  of  witnesses,  Independent  of  their 
own  knowledge  of  facts  known  to  them, 
but  not  proven,  and  such  knowledge  was 
not  to  influence  them,  was  an  exposition 
of  the  law  not  only  applicable  to  thla 
case,  but  every  other  case;  and,  when  the 
court  undertakes  to  charge  this  general 
principle,  It  must  do  so  as  the  statute  di- 
rects. Suppose  the  Jury,  after  the  charge, 
had  asked  this  instruction,  or  counsel  bad 
requested  the  court  to  charge  the  oral 
statements  made  to  the  Jury,  can  it  be 
pretended  that  It  would  not  have  been 
error  In  the  Judge  not  to  have  reduced  it 
to  writing?  the  statute  requiring  him 
"to  reduce  every  word  of  his  charge  to 
writing  before  it  is  delivered  to  the  Jury, 
and  all  subsequent  Instructions  which 
may  be  asked  for  by  the  Jury,  or  which 
may  be  given  by  the  Judge,  shall  in  like 
manner  be  reduced  to  writing  before  being 
delivered  to  the  jury."  If  this  be  true, 
why  is  it  not  error  Just  preceding  his  writ- 
ten charge?  The  very  object  of  the  stat- 
ute, to  prevent  any  oral  Instructions  to 
the  Jury  by  the  Judge,  would  bo  defeated 
by  postponing  the  formality  of  the  read- 
ing of  his  written  charge  until  be  is 
through  with  his  oral  instructlous.  The 
reason  of  the  law  was  that  all  t'^at  was 
said  to  the  jury  In  regard  to  the  case* 
might  appear  before  the  appellate  court 
Just  as  It  occurred  in  the  trial  court.  It 
results,  therefore,  that  the  oral  instruc- 
tion or  statement  given  should  have  been 
embodied  in  the  written  charge. 

But  it  Is  insisted  that  the  action  of  tbe 
court  was  not  excepted  to  at  the  time. 
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and  a  new  trial  was  not  asked  for  each  er- 
ror on  tbe  part  o(  tbe  court,  and  on  ac- 
count of  this  failure  no  exceptions  can  be 
taken  here.  The  entry  upon  the  minutes 
simply  recites  that  tbe  motion  for  a  new 
trial  was  overruled,  and  no  reasons  for 
the  new  trial  were  set  forth  either  in  the 
entry  or  in  the  bill  of  exceptions.  The 
plaintiff  In  error  may  assiKn  any  reason, 
in  this  court,  appearins  in  the  record  as  a 
frround  of  error,  when  the  record  simply 
shows  the  motion  for  a  new  trial  was 
made  and  overruled.  The  JudRment,  for 
this  error,  will  be  reversed,  and  case  re- 
manded for  a  new  trial,  and  defendants  in 
error  will  pay  tbe  cost. 


Bkrqman  et  al.  v.  Commekcial  Union 
AssuR.  Co. 

Samb  v.  Phcenix  Ins.  Co. 
(Court  of  AppecUs  of  KentuOcy.    Jan.  81,  1893.) 

iMsuiuNoa  Patablb  to  Mortoaobb— Abbitka- 

TioK  of  Loss. 

Where  a  flre  insaranoe  company,  by  tbe 

direction  of  the  insured,  indorses  on  his  policy 

an  agreement  that  it  will  pay  the  loss,  if  any,  to 

the  mortgagee  of  the  property,  and  the   policy 

ftrovides  that  at  the  request  of  .either  party  the 
088  shall  beflzed  by  arbitrators,  and  the  amount 
so  fixed  shall  be  binding  on  the  parties,  the  mort- 
gagee is  not  bound  by  the  result  of  an  arbitration 
entered  Into  between  the  insured  and  the  com- 
pany. 

Appeals  from  Louisville  chancery  court. 

"To  be  officially  reported." 

Action  by  G.  T.  Bergman  and  R.  T.  Col- 
ston, trustee,  against  tbe  Commercial  Un- 
ion Assurance  Company,  to  recover  on  a 
policy  of  flre  insurance.  Defendant  plead- 
ed an  arbitration,  and  tendered  thesuni 
awarded.  Judf^ment  for  plaintiffs  for  tbe 
sum  awarded.  Plaintiffs  appeal.  Re- 
versed. Same  plaintiffs  against  the  Pboe- 
niz  Insurance  Company.  Similar  facts 
and  similar  judgment.    Plaintiffs  appeal. 

1*'.  O.  Harris  and  R.  T.  Colston,  for  ap- 
pellants.   B.  F.  livckaer,  for  appellees. 

BENNETT,  J.  These  two  cases  are  to  be 
heard  together.  It  seems  that  the  appel- 
lant Bergman  took  out  a  flre  policy  on  his 
residence  house  situated  on  his  farm  in 
Jefferson  county,  in  each  of  the  appellee 
companies,  for  $2,5U0  each.  The  appellees 
indorsed  on  each  policy,  by  the  direction 
of  the  appellant  Bergman,  that  the  loss 
on  the  policy,  if  any  accrued,  should  be 
paid  to  the  appellant  R.  T.  Colston,  trus- 
tee, he  holding  a  mortgage  lien  on  said 
property  to  secure  a  larger  sum  than  the 
aggregate  sum  of  both  policies,  which 
policies  were  delivered  to  the  mortgagee. 
The  property  was  totally  destroyed  by 
flre.  Each  policy  provides,  In  subHtance, 
that  in  case  of  loss,  upon  tbe  request  of 
either  party,  the  loss  shall  be  ascertained 
by  arbitration,  which  arbitration  shall  be 
»a  precedent  condition  to  the  right  to  sue 
for  the  loss,  and  the  value  of  the  proper- 
ty ns  fixed  by  the  arbitrators  shall  becon- 
eluslve  upon  the  parties.  For  the  reasons 
hereinafter  appearing,  it  is  unnecessary 
to  decide  wbetlier  the  contract  to  arbi- 
trate is  a  valid  precedent  condition  to  the 
rl&bt  of  the  Insured  to  sue  for  the  amount 


of  the  lom,  or  as  to  whether  the  amonnt 
fixed  by  the  arbitrators  Is  conclusive  upon 
the  parties.  The  appellees  called  upon 
the  Insured,  Bergman,  to  arbitrate  said 
loss,  to  which  he  agreed;  and  the  loss 
was  arbitrated,  wliich  was  found  to  be 
about  13,800,  not,  as  is  contended,  and, 
as  we  think,  is  shown  by  the  proof,  much 
more  than  half  the  value  of  the  property. 
To  the  suit  by  the  appellants,  Bergman 
and  Colston,  to  recover  the  value  of  the 
house,  the  appellees  pleaded  said  arbitra- 
tion, and  tendered  the  sum  awarded.  To 
this  plea  the  appellants  replied  that  tbe 
arbitration  made  with  Bergman  was  not 
binding  upon  either  of  the  appellants; 
because,  ( 1 )  as  Colston  was  tbe  payee  of 
tbe  loss,  Bergman  was  not  the  proper  per- 
son to  arbitrate  said  loss;  and  (2)  as  Col- 
ston was  the  proper  person  to  arbitrate, 
and  as  it  was  made  with  Bergman  with- 
out the  knowledge  or  consent  of  Colston, 
the  same  was  not  binding.  On  the  other 
band,  the  appellees  contend  that,  under 
said  contracts,  the  persons  entitled  to  ar- 
bitrate were  the  insured  and  the  appellees, 
and  not  Colston  and  the  appellees.  Con- 
sequently the  arbitration  was  valid  and 
binding  on  the  appellants.  The  lower 
court  concurred  In  that  view,  and  found 
for  the  appellants  tbe  sum  awarded  by 
the  arbitration.  If  that  isene  Isdecideil  in 
favor  of  tbe  appellants,  the  case,  without 
reference  to  the  other  issues,  mnst  be  re- 
versed. There  Is  no  doubt  that  tbe  appel- 
lant Colston,  as  mortgagee  without  an  as- 
signment of  the  policies,  could  compel  the 
appellees  to  pay  to  him  such  portion  of  the 
insurance  money,  In  case  of  loss,  as  would 
be  necessary  to  satisfy  the  mortgage 
debt;  and,  if  they  paid  it  to  the  insured 
without  the  consent  of  Colston,  the  mort- 
gagee, they,  notwithstanding  auch  pay- 
ment, would  be  held  liable  to  Colston  to 
the  extent  that  his  mortgage  security  had 
been  diminished  by  reason  of  such  pay- 
ment. They  would  be  thus  liable  upon 
the  principle  of  the  conversion  of  the  fund 
to  which  the  mortgagee  was  entitled  for 
tbe  payment  of  the  mortgage  debt.  And 
tbe  mortgagee  would  be  entitled  to  the 
value  of  the  property  destroyed,  without 
reference  to  the  amount  that  the  mort- 
gagor and  the  company  had,  after  loss, 
agreed  that  it  was  worth.  Such  agreed 
value  would  not  be  binding  upon  the 
mortgagee,  because  bis  mortgage  covered 
the  real  value  of  the  property,  and  not 
the  ex  parte  value  placed  upon  It  by  tbe 
mortgagor  and  the  company.  The  mort- 
gagee, conceding  their  honesty,  would 
have  the  right  to  his  suy  in  Hxing  the 
value  of  the  property  mortgaged  to  ae- 
cure  bis  debt;  and  tlie  company  would  be 
as  much  bound  to  answer  to  bim  for  Its 
real  value,  notwithstanding  it  had  paid 
its  value  agreed  on  after  loss,  to  the  mort- 
gagor, as  it  would  be  bound  to  pay  the 
mortgagee  the  value  of  a  horse  mort- 
gaged to  him,  notwithstanding  It  had 
paid  to  the  mortgagor  an  agreed  price 
of  the  horse.  Now,  if  it  were  true  that 
the  terms  of  the  policies  required  that  the 
insured  alonn  should  arbitrate  with  the 
appellees,  tbe  mortgagee,  Colston,  would 
not  be  bound  by  that  agreement,  nnlesa 
he  made  himself  bound  by  it  by  accepting 
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its  terms;  because,  as  he  already  held  a 
lien  on  the  property,* and  as  be  wonld  be 
entitled  to  the  iosurance  money  in  cane  of 
loss,  he  woald  not  be  bound  by  any  agree- 
ment as  to  the  manner  of  ascertaining 
that  loss,  anleaa  he  was  a  party  to  the 
agreement.  Therefore  be  could  claim  the 
value  of  the  property  without  regard  to 
such  an  agreement,  and  unmeaHurcd  by 
Its  terms.  If  it  be  said,  to  allow  this,  the 
company  would  be  held  for  the  value  of 
the  property  by  a  rule  different  from  the 
one  that  it  made  with  the  insured.  It  may 
be  answered  that  to  compel  the  mortga- 
gee to  be  controlled  by  the  rule  agreed 
on  by  the  mortgagor  ami  company  would 
compel  bim  to  be  controlled  by  a  rule  that 
be  did  not  make.  So,  as  the  company  had 
legal  notice  of  his  right,  and  that  he 
would  be  entitled  to  the  loss,  its  contract 
with  the  mortgagor,  aa  between  the 
mortgagee  and  it,  must  succumb  to  the 
right  of  the  mortgagee.  But  the  indorse- 
ment of  the  policy  by  appellees  for  the 
benefit  of  the  appellant  Colnton,  and  his 
acceptance  of  the  Indorsement,  bound 
hluj  to  the  terms  of  the  policies  Id  refer- 
ence to  the  arbitration,  as  well  as  to 
other  things;  and,  if  It  be  true  that  the 
policies  require  that  the  insured  alone 
shall  arbitrate  with  the  appellees,  then 
the  appellant  Colston  is  bound  by  its 
terms  in  that  regard.  But  the  policies  do 
not  confine  that  matter  to  the  insured 
and  the  appellees.  The  policies  say  "  the 
parties;"  which  term,  in  our  opinion, 
means  the  parties  in  Interest.  And  that 
party  In  a  case  lllce  this,  in  our  opinion, 
is  the  mortgagee  to  whom  the  loss  is 
made  payable,  and  not  the  insured.  The 
loss  was  made  payable  to  him,  the  mort- 
gagee, by  the  act  and  consent  of  the  com- 
panies and  the  Insured.  Tbe  act  was 
equivalent  to  an  assignment  of  the  losses 
to  bim,  which  placed  him  In  as  favor- 
able a  position  as  assignees  generally, 
where  tbe  obligor  has  notice  of  tbe  assign- 
ment. And  It  is  well  settled  In  such  cases 
that  the  obligor  and  obligee  can  do  noth- 
ing, without  the  consent  of  the  assignee, 
that  will  affect  the  interest  assigned.  As 
long  as  the  mortgage  debt  that  tbe  as- 
signment of  the  loss  was  intended  to  ad- 
ditionally secure  remains  unpaid,  the 
mortgagee's  right  to  the  full  and  fair  val- 
ue of  the  property  destroyed  cannot  be 
controlled  by  any  act  of  valuation  by  the 
Insured  and  the  company,  made  without 
tbe  mortgagee's  consent.  Tho  arbitra- 
tion made  by  them  without  the  mortga- 
gee's consent  was  a  valuation  of  the 
property  and  the  disposition  of  the  mort- 
gagee's right  without  his  consent.  Nat- 
ural Jostice  forbids  that  the  mortgagee's 
rights  shall  be  arbitrarily  disposed  of  in 
that  way.  But  has  not  the  insured,  the 
mortgagor,  an  interest  in  the  value  of  the 
property  also?  Tes;  bnt  he  has  invested 
the  mortgagee  with  a  legal  right  to  that 
interest  by  tbe  assignment  of  the  loss,  it 
Is  true.  In  trust  for  the  payment  of  the 
mortgage  debt,  and  when  the  mortgage 
debt  Is  satisfled  tbe  mortgagor  is  entitled 
to  the  balance,  if  any;  but  nevertheless 
the  mortgagor  has  invested  the  mortga- 
gee with  the  legal  right  to  tbe  loss  tor 
said  purpose ;  and,  as  said, natural  Justice 


would  require  that  the  mortgagor's  right 
tu  fix  the  value  in  case  of  a  conflict  of 
right  be  postponed  to  tbe  right  of  tbe 
mortgagee,  and  that  mortgagee  be  per- 
mitted to  fix  the  value  of  the  property 
destroyed,  in  order  that  the  object  of  the 
transfer  may  be  fully  and  fairly  realised, 
he  being  responsible  to  the  mortgagor  for 
any  abuse  of  the  trust.  See  Brown  r. 
Insurance  Co.,  6  K.  I.  398 ;  Harrington  v. 
Insurance  Co.,  124  Mass.  181;  Wood.  Ins.  i 
870.    The  Judgment  Is  reversed. 


McBratbb  y.  COHBN. 

(Court  of  Appealt  of  Kentuidhu.    Jam.  14, 1893. ) 

Btatutb  op  Fbauds— Dahaobb  roR  Bbsach  op 
Contract — Auction  Sals. 

1.  An  auctioneer  at  public  auction,  immedi- 
ately after  selling  land  to  defendant,  signed  the 
following:  "866  acres,  at  920  per  acre,  to  Capt. 
MoBrayer.  I  certify  the  above  is  correct  Oct. 
10,  ISSS.  T.  D.  ExousH. "  Held  a  saiBcient 
memorandum  in  writing  to  support  a  suit  against 
defendant,  under  Qen.  St  c.  23,  {  I,  providing 
that  no  action  will  lie  tor  the  sale  of  real  estate, 
unless  the  contraot,  or  some  memorandum  there- 
of in  writing,  be  signed  by  the  person  charged, 
or  his  authorized  agent 

8.  Where  a  purchaser  of  land  at  public  auc- 
tion repudiates  his  bid,  and  necjessltates  a  resale, 
the  measure  of  damages  In  a  suit  against  him  by 
the  vendor  Is  the  excess  of  his  bid  over  the  price 
at  which  the  land  sold,  together  with  the  expense 
of  the  resale. 

Appeal  from  circuit  court,  Anderson 
county. 

"To  be  officially  reported." 

Action  by  J.  A.  Cohen  against  John  H. 
McBrayer.  Judgment  tor  plalntttf.  De- 
fendant appeals.    Affirmed. 

William  Lladaaj,  tor  appellant.  C.  W. 
Bardln  and  D.  W.  Lindaey,  tor  appellee. 

Lewis,  J.  Cohen  brought  this  action 
against  McBrayer  to  recover  the  differ- 
ence between  the  amount  for  wbich  plain- 
tiff's tract  of  land  was  first  publicly  sold, 
when,  ns  alleged,  it  was  by  the  auctioneer 
knoctsed  off  to  the  defendant  at  his,  tbe 
highest,  bid,  of  920  per  acre,  and  amount 
Fit  f  17.50  per  acre  It  was  sold  for  at  the 
second  public  sale,  which,  as  alleged,  was 
made  in  consequence  of  defendant's  re- 
fusal to  comply  with  the  terms  of  his  bid, 
and  also  compensation  for  expense  and 
trouble  Incurred  by  reason  of  tbe  second 
sale.  Though  the  defendant  denied  In  his 
answer  he  did,  as  stated  in  tbe  petition, 
bid  for  the  land,  we  think  the  evidence 
satisfactorily  shows  he  not  only  bid  the 
price  mentioned,  but  the  land  was  in  his 
hearing  and  by  bis  consent  knoclscd  oft  to 
bim  by  the  auctioneer.  Besides,  that 
issue  of  fact  was  distinctly  submitted  to 
and  determined  by  tbe  Jury  in  favor  of  the 
plaintiff.  The  main  question,  then.  Is 
whether  the  contract  set  out  and  i-elied 
on  in  the  petition  Is  under  section  1,  c.  22, 
Gen.  St.,  mutually  binding  on  tbe  parties 
and  enforceable  by  either.  That  part  of 
the  section  applicable  to  this  case  Is  as 
follows:  No  action  shall  be  brought  to 
charge  any  person  upon  any  contract  for 
tbe  sale  of  real  estate  unless  the  contract, 
or  some  memorandum  or  note  thereof  be 
In  writing,  and  slxned  by  the  party  to  be 
charged  therewith,  or  by  his  aothorlsed 
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agent.  Though  the  contract  In  question 
waa  not  formally  reduced  to  writing  and 
signed  by  the  respective  parties  In  per- 
son, it  appears  that  immediately  after 
the  land  was  knocked  off  to  defendant 
the  auctioneer  signed  the  following  raem- 
orandoro:  "865  acres,  at  $20  per  acre, 
to  Capt.  McBrayer.  I  certify  the  above  is 
correct.  Oct.  10,  1888.  T.  D.  Enqush;" 
whicli  mnsit  he  regarded  sufficient  n-rit- 
ten  memorial  of  the  contract  to  bind  the 
purchaser,  and  likewise  seller;  for  it  has 
been  decided  by  this  court  that  the  auc- 
tioneer is  to  be  ordinarily  treated  as 
agent  of  both  seller  and  purchaser  of 
real,  as  well  as  personal,  property  sold  by 
him.    Gill  V.  Hewett,  7  nuah,  10. 

But  It  is  argued  by  counsel  the  contract 
Is  not  enforceable  for  the  following  rea- 
sons: First,  that  the  land  is  notsuffiL-ieiit- 
ly  described  in  order  to  identify  it.  With- 
out stopping  to  consider  wlietlier  the  de- 
scription contained  in  the  ruemorandum 
would  be  alone  such  as  to  Justify  enforce- 
ment of  the  contract,  there  can  be  no 
doubt  of  the  identity  of  the  laud  having 
been  rendered  certain  by  reference  to  the 
printed  advertisement  of  the  sale  previ- 
ously  made,  which,  as  held  In  Oill  v. 
Hewett,  may  be  considered  In  connection 
with  and  In  aid  of  the  auctioneer's  memo- 
randum in  identifying  the  land  sold. 
ThouKh  it  was  stated  in  the  petition  one 
of  the  printed  hand-bills  of  the  sale  was 
flicd  as  an  exhibit,  it  does  not  appear  in 
the  transcript  before  vs.  But  that  orais- 
sioa,  whether  fault  of  the  plaintiff  or 
«lerk,  is  not  material;  Tor  the  contents  of 
the  advertisement  were  set  oat  in  the  pe- 
tition and  verified  by  the  proof. 

The  second  objection  to  the  validity  and 
«fScacyof  the  memorandum  is  that  it  was 
made  in  a  blank-book  belonging  to  the 
plaintiff,  and  left  in  his  possession.  It 
does  not,  however,  seem  to  us  that  posi- 
tion is  tenable,  becauNe  possession  of  the 
seller  of  written  evidence  of  such  contract 
does  not  have  the  effect  to  relieve  him 
from  his  obligation  thereby  Imposed  npon 
bim.nor  deprive  the  purchuser  of  bis  right 
to  have  It  enforced.  In  this  case  no  at- 
tempt was  made  by  Cohen  to  deny  or 
avoid  the  contract;  besides,  the  auc- 
tioneer made  and  took  away  with  him  a 
duplicate  of  the  memorandum  which  he 
held  for  the  benefit  and  subject  to  demand 
of  McBrayer,  the  purchaser.  The  court 
Instructed  the  Jury  substantially  as  fol- 
lows: That  if  the  land  of  the  plaintiff 
was  on  October  10,  18S8,  knocked  off  to  de- 
fendant at  the  price  of  S20  per  acre,  and 
he  was  the  last  and  highest  bidder,  and 
Immediately  afterwards  the  auctioneer 
signed  a  memorandum  in  writing  of  said 
sale,  and  then  plaintiff  was  ready,  able, 
and  willing  to  make  defendant  a  good, 
sufficient,  and  unincumbered  title  to  the 
land,  and  offered  to  do  so,  and  defendant 
refused  to  accept  the  land  when  thus 
offered,  and  plaintiff  was  by  reason  of 
said  refusal  compelled  to  readvertlse  and 
resell  said  land  at  public  outcry  to  the 
highest  bidder,  and  at  eaid  Bul)sequent 
sale  the  land  brought  less  than  the  last 
bid  of  defendant  at  the  former  sale,  then 
the  plaintiff  was  entitled  to  recover  the 
difference  between  the  first    and   second 


sale  and  necessary  expense  of  the  last  sale. 
It  is  made  in  argument  an  objection  to 
that  instruction  that  it  left  the  jury  the 
right  to  determine  what  constituted  in 
meaning  ol  the  statnte  a  memorandum  In 
writing.  That  position,  we  think,  is  In- 
correct, because,  fairly  construed,  the  In- 
struction submitted  to  the  Jury  the  simple 
question  of  fact  whether  the  particular 
memorandum  set  out  in  the  petition  and 
attempted  to  be  proved  was  Immediately 
after  the  sale  signed  by  the  auctioneer,  and 
the  Jury  could  not  have  reasonably  under- 
stood they  were  instrncted  to  determine 
whether  such  memorandum  was  a  suffi- 
cient memorial  of  the  con  tract.  Defendant 
asked,  but  was  refused,  an  instruction  to 
the  effect  that  it  wasnot  Incumbent  on  him 
to  comply  with  the  terms  of  the  purchase, 
unless  plaintiff  had  a  good  fee-simple  un- 
incumbered title  to  the  land,  and  produced 
a  deed  therefor  duly  executed  and  ac- 
knowledged; and,  further,  that,  before 
plaintiff  could  require  of  defendant  com- 
pltancH  with  the  terms  of  the  purchase,  it 
was  his  duty  to  cause  a  release  of  the 
mortgages,  with  which  it  appears  the 
laud  was  incumbered.  Theevidenceshows 
that  immediately  after  the  sale  defendant 
left  the  place,  and  went  to  his  home  in 
Lawrenceburg,  without  either  applying 
for  a  memorandum  of  the  sale,  or  afford- 
ing plaintiff  an  opportunity  of  tendering 
a  deed,  even  if  he  had  been  then  ready  to 
do  so,  which,  of  course,  was  not  contem- 
plated nor  Indispensable:  thatpl>iintlff  un 
the  next  day  went  to  the  place  of  defend- 
ant's residence,  and  offered  to  make  a 
good  title  to  the  land  according  to  the 
terms  of  purchase,  freed  from  all  Incum- 
brances; but  defendant  then  denied  that 
he  had  bid  for  the  land,  and  ignored  the 
contract  entirely.  We  therefore  think 
that,  in  view  of  plaintiff's  offer  to  make  a 
good  and  unincumbered  title,  and  defend- 
ant's refusal  to  comply  or  accept  compli. 
ance  with  the  terms  of  the  contract,  or  to 
even  recognize  existence  of  it,  it  was  not  a 
material  inquiry  whether  the  land  was 
incumbered  with  mortgages  or  not,  nor 
was  it  necessary  for  plaintiff  to  execute 
and  tender  a  deed  in  ordjrto  maintain 
the  action. 

Defendant  also  asked  the  court  to  In- 
struct the  jury  that  the  measure  of  dam- 
ages Is  the  difference  In  the  value  of  the 
land,  October  8, 1888,  date  of  first,  and 
November  18, 1888,  date  of  second,  sale, 
together  with  cost  of  advertising  and 
making  second  sale,  which  instruction  the 
court  likewise  refused  to  give.  Of  course, 
the  difference  in  the  actual  value  of  the 
land  at  these  two  dates  was  not  applica- 
ble, and  consequently  the  effect  of  that  in- 
struction would  have  been  to  withhold 
from  the  plaintiff  all  benefit  and  advan- 
tage of  his  contract  with  defendant,  and 
without  reason  exempt  the  latter  to  a 
great  extent  from  liability  for  breach  of  It. 
It  seems  to  us  the  true,  in  fact,  only  prac- 
ticable, criterion  of  recovery  in  this  case 
is,  in  addition  to  the  cost  and  ex[)enBe  of 
the  second  sale,  the  difference  between  the 
amount  which  defenclant  bid  at  the  first 
sale,  and  became  legally  bound  to  pay  lor 
the  land,  and  tbe  highest  bid  obtnlnr^d  at 
the  second  sale,  which  shoald  and  appears 
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to  have  been  made  pabllcly,  with  reason- 
able  care  and  dllijEeDce,  Id  good  faith  and 
after  beinK  duly  adrertlsed.  It  is  not  to 
be  assarned  that  the  land  brought  at  the 
first  sale  more  than  Its  Rctunl  value,  or 
at  tho  second  less  than  its  value.  On  the 
contrary,  lor  obvious  reasons,  the  first 
public  sale  ul  land,  when  lully  advertised, 
is  generally  made  nnder  more  favorable 
circumstances  than  subsequent  ones;  and 
in  this  case  the  first  sale,  by  reason  of  per- 
sonal property  being  offered  at  the  same 
time,  was  calculated  to  attract  a  greater 
number  of  bidders  than  attended  the  sec- 
ond. But,  be  that  as  it  may,  neither  the 
contract  right  of  the  plaintiff  nor  liability 
of  defendant  is  at  ail  affected  by  this  qnea- 
tion.  The  actual  loss  incurred  by  plain- 
tiff, witliout  hia  fault,  on  account  of 
breach  of  the  contract  by  the  defendant,  is 
the  measure  of  damages  in  this  case,  and, 
as  the  Jury  was  we  think  properly  in- 
atmcted  as  to  the  mode  of  fixing  the 
amount,  the  judgment  is  affirmed. 


Legoett  t.  Sutton. 
ISujpreme  Court  af  Atkan»a».    Jaa.  9, 1808.) 

BBSDI.TIHe  TBUSTB— PURCHASK  OF  ItAlTD  VOB  AN- 
OTHEB— RVIDKXCB. 

PlaintiS  sought  to  establish  a  resulting 
trust,  claiming  that  he  bad  employed  defendant 
at  a  per  diem  to  purchase  land  for  him ;  that  de- 
fendant had  talten  the  title  in  his  own  name; 
and  that  wlien  tie  had  objected  to  this  defendant 
liromlsed  to  transfer  it  on  demand.  Afterwards, 
when  reqoested,  defendant  refused.  FialntlS 
toolc  possession  of  the  land  soon  after  its  pur- 
chase, made  valuable  improvements,  and  paid 
for  it  with  his  ovra  money.  Several  witnesses 
testified  that  they  had  bought  lots  of  plaintifT, 
and  that  defendant  had  admitted  to  them  that 
plaintiff  had  paid  liim  for  his  services  in  mailing 
the  purcbaae,  and  that  the  land  lielonged  to  him. 
Defendant  contended  that  he  purcliaaed  the  land 
for  himself,  and  denied  malting  such  admissions. 
■niere  was  evidence  that  plaintiiT  had  said  that 
the  land  belonged  to  defendant:  and,  when  asked 
the  price  of  lota,  he  had  referred  them  to  the  de- 
fendant. Beld,  that  the  evidence  failed  to  ee- 
Ublish  the  said  tmst. 

Appeal  from  White  chancery  conrt ;  Da- 
vid VV.  Carroll,  Chancellor. 

This  was  a  bill  by  Q.  W.  Leggett  against 
A.  B.  Sutton  to  establish  a  resulting  trust 
in  laud,  it  Is  admitted  that  a  mercantile 
business  conducted  by  the  plaintiff  was 
carried  on  from  lfl82  to  1887  In  the  name  of 
the  defendant  in  a  store-house  upon  the 
land ;  that  from  1887  to  the  present  it  was 
carried  on  by  the  plaintiff  in  his  own 
name:  and  that  plaintiff,  since  1882,  has 
resided  on  the  land.  The  only  question  is, 
did  Dluintin  employ  the  defendant  to  pur- 
chase the  land,  and  pay  him  for  it,  or  did 
the  defendant  purchase  it  for  himself? 
Plaini if  "s  testimony  was  that  he  employed 
the  detendant  at  so  much  per  day  to  pur- 
chase the  land  for  him;  that  defendant 
took  the  title  in  his  own  name;  and  that, 
when  plaintiff  objected  to  this,  be  prom- 
ised to  transfer  it  at  any  time  that  might 
be  desired.  Subsequently,  when  plaintiff 
requested  the  transfer,  he  refused.  Plaiu- 
tilf  went  into  possession  of  the  land  soon 
after  its  i  nr.-tinse,  made  valuable  improve- 
ments, and  paid  for  it  with  his  own 
mon«y.   The  witness  Protbo  testified  that 


he  had  known  the  land  and  parties  for 
tour  or  five  years,  and  had  purchased  a  lot 
out  of  it  from  the  plaintiff,  who  was  in 
possession  and  conlroi.  Defendant  told 
him  that  plaintiff  had  been  after  him  to 
make  a  deed,  hut  that  plaintiff's  wife  bad 
been  talking  about  him,  and  he  did  not 
know  whether  he  would  make  him  a  deed 
or  not.  Afterwards,  defendant  having  ad- 
mitted that  the  land  belonged  to  the 
plaintiff,  witness  persuaded  bira  to  make 
the  deed.  Witness  had  never  heard  the 
defendant  make  any  claim  to-the  land  un- 
til after  the  institution  of  this  suit.  Three 
other  witnesses  testified  to  having  bought 
lots  of  the  plaintiff.  The  witness  Kerby 
testified  that  he  went  to  the  detendant  to 
get  him  to  make  a  deed  to  a  certain  lot, 
and  that  the  latter  refused  to  make  it,  but 
admitted  that  the  land  belonged  to  the 
plaintiff.  He  further  testified  that  he 
again  went  to  the  defendant, — this  time 
with  the  plaintiff, — and  that  in  the  con- 
versation which  followed  in  regard  to  the 
deed  the  defendant  set  up  no  claim  to  the 
land,  but  acknowledged  that  plaintiff  had 
paid  him  for  his  services  in  making  the 
purchase.  Defendant,  on  the  other  hand, 
contended  that  lie  purchased  the  land, not 
for  the  plaintiff,  but  for  himself,  and  de- 
nied that  he  had  ever  made  any  of  the 
statements  or  admissions  attributed  to 
him.  He  then  produced  a  witness  who 
testified  that  she  had  heard  the  plalntiti 
say  the  land  belonged  to  the  defendant. 
She  testified  also  that  the  reason  she 
Bwore  on  a  former  occasion  that  the  land 
was  the  defendant's  was  because  the  de- 
fendant told  her  to  so  swear,  and  to  stick 
to  it.  She  had  no  otner  knowledge  of  the 
ownership  of  the  land  than  what  the 
plaintiff  had  said  to  her  about  it,  and 
what  the  defendant  had  told  her.  The 
defendant  Introduced  also  three  other  wit- 
nesses, who  testified  that  they  had  always 
considered  that  the  land  belonged  to  the 
defendant,  and  that  when  they  hud  asked 
the  plaintiff  the  prire  of  lots  he  had  direct- 
ed them  to  the  defendant.  There  was  a 
decree  dismissing  the  bill,  and  plaintiff  ap- 
peals.   Affirmed. 

McRae  A  Rives  and  Cypert  A  Cypert,  tor 
api>ellant.    House  &  Cantnll,  for  appellee. 

CocKRiij.,  C.  J.  The  resulting  trust 
sought  to  be  established  by  the  appellant 
Is  not  clearly  established  by  the  evidence. 
The  decree  dismissing  the  bill  is  therefore 
aflSrmed. 


Johnson  ▼.  Goooen. 
(Supreme  Court  of  Arltansas.    Jan.  9, 1898. ) 
Appsal — Tims  of  FssFBCTiNa. 
Where  it  appears  on  the  face  of  the  record 
that  the  order  from  which  an  appeal  perfected  in 
1890  was  taken  was  made  in  1879,   the  appeal 
must  be  dismissed ;  Hansf.  Dig.  %  1276,  providing 
that  an  appeal  "shall  not  l>e  granted  except  with- 
in three  years  next  after  the  rendition  of  the 
judement  or  order. " 

Appeal  from  circuit  court,  Arkansas 
county;  John  A.  Williams,  Judge. 

Action  by  C.  C.  Oodden,  administrator, 
against  E.  L.  Johnson  to  enforce  a  Hen. 
Judgment  tor  plaintiff,  which,  on  appeal, 
was   reversed.    Pending   the   appeal  the 
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commlBBloner  of  the  court  below  sold  the 
land.  From  the  order  of  the  court  below 
overrullDR  hla  ezceptlone  to  the  coramls- 
Bloner'8  report  JobnBoo  appeals.  Appeal 
dlBmlBsed. 

P.  C.  Dooley,  for  appellant.  Hallebar- 
ton  A  Park,  for  appellee. 

Pek  Curiam.  The  order  from  which  this 
appeal  was  prosecuted  was  made  in  1879. 
Tbe  appeal  was  perfected  in  ISM).  But 
three  yt>ars  is  the  limit  upon  the  right  to 
prosecute  an  appeal.^  Tbe  facta  appear 
upuu  the  face  of  tbe  record  and  the  appel- 
lant's abstract.  They  are  Jurisdlctioual, 
and  we  cannot  overlook  the  point  they 
raise.  The  appeal  must  therefore  t>e  dis- 
missed. 


Ellbnbookn  v.  Griffbt. 

(Supreme  Cowrt  of  Arhcmta*.    Jan.  8, 1893.) 

Ububt  —  Sals  o>  FBBSOirAi.TT  —  Mobtoiob  oir 

RlALTT  AS  BbODRITT  FOB  PBICS— PoWSK  OV  SaLS 
IN  MOBTOAQI  —  POBOHASB  BT  MOBTOAOBB — AP- 
PBAIBAL. 

1.  A  transaction  whereby  a  pnrcliaser  of 
personal  property  gives  a  mortgage  on  land  to 
secore  the  price,  payable  in  one  year,  with  the 
mazimus  rate  of  interest,  and  screes  to  pay  fees 
for  examining  tbe  title  to  the  land  and  for  pre- 
paring and  recording  the  mortgage,  will  be  ad- 
judged a  bona  >lde  sale,  and  not  a  cloak  for  a 
lunrious  loan,  when  it  does  not  appear  that  the 
pertiee  oonsidered  it  a  loan,  or  that  the  pur- 
chaser ever  applied  for  a  loan. 

2.  The  mortgagee  of  a  mortgage  containing 
a  power  of  sale  may  pnrchase  at  a  sale  thereun- 
der, when  authorized  by  the  mortftage. 

8.  Under  Mansf.  Dig.  {{  47S9-470I,  which 
proride  that  real  property  shall  not  be  sold  un- 
der niortgages  for  lees  than  two  thirds  of  the 
appraised  value  thereof  and  tliat  the  appraisers 
shall  "view  and  appraise"  the  property  and  make 
rei>ort  in  writing,  tbe  appraisers  have  no  authority 
to  deduct  incumorances  from  the  appraised  value, 
and  a  sale  under  a  power  for  less  than  two-thirds 
of  the  appraised  value  is  void. 

Appeal  from  Palaskl  chancery  court; 
David  W.  Carroll,  Chancellor. 

Action  by  Martha  Griffey  a^^ainst  Ellas 
EUenbogen  to  set  aside  a  mortgaKe  and 
mortgase  sale.  Decree  for  plaintiff.  De- 
fendant appeals.    Reversed. 

Wm.  G.  Whipple,  for  appellant.  S.  8. 
Wassell  and  Caruth  A  Erb,  for  appellee. 

Heminqwat,  J.  Into  a  ibooA  Ode  sale  of 
land  or  chattels  usury  cannot  enter,  tor 
tbe  element  of  leDdiug  and  borrowing  is 
absent;  but  if  the  sale  is  a  mere  device  to 
cover  a  loan,  and  exact  excessive  interest, 
it  will  not  be  protected  by  its  false  cover. 
Davis  V.  Gare,  55  Amer.  Dec.  387,  and  note, 
393,  and  caseH cited  ;  Utruthers  v.  Urezel,  122 
U.  S.  487,  7  Sup.  Ct.  Rep.  1296.  In  the  cases 
in  this  court  relied  upon  by  appellee  the 
transactions  were  found  to  be,  lu  fact,  loans 
of  money.but  In  the  form  of  sales  to  evade 
the  statutes  against  usury ;  and  the  court 
held  that  they  were  usurious  loans,  and 
that  the  false  color  given  them  cuuld  not 
defent  the  statute.  Ford  v.  Hancock,  36 
Ark  248;  Griderv.Driver,46Ark.50;  Tillar 
V.  Cleveland,  47  Ark.  291, 1  S.  W.  Rep.  516. 

>  Mansf.  Dig.  $  1378,  provides  that  an  appeal 
"shall  not  be  granted  except  within  tbree  years 
next  after  the  rendition  of  the  ludgment  or  or- 
der." 


In  a  later  case,  where  It  was  fonnd  that 
there  was  a  bona  Ode  sale,  we  suBtained  a 
recovery  for  the  price,  although  it  appeared 
that  the  purchaser  agreed  to  pay  for  a 
chattel  a  proHt  of  20  per  cent,  npon  its 
cost  to  the  seller.  Brakefield  v.  Halpem, 
(Ark.)  15  S.  W.  Rep.  190.  In  the  case  ai 
bar  It  does  not  appear  that  Robbins  ever 
applied  to  Elleiibugen  for  a  loan  of  mon- 
ey, or  that  the  former  desired  to  borrow, 
or  the  latter  to  lend,  money.  EUenbogen 
was  the  owner  of  store  fixtures  and  a 
stock  of  liquors,  and  Robbins  wished  to 
purchase  them.  The  terms  of  a  sale  were 
agreed  upon  between  them,  whereby  Bob- 
bins promised  to  pay  for  the  pro[)erty  %\,- 
600  one  year  after  date,  and  interest  at  10 
per  cent,  per  annum,  to  be  secured  by 
mortgage  on  land,  and  the  fees  for  exam- 
ining the  title  to  the  land,  and  preparing 
and  recording  tbe  mortgage.  This  was 
not  in  form  a  loan  of  money,  and  there  Is 
nothing  to  show  that  it  was  intended  by 
the  parties  as  a  loan,  or  that  it  was  such 
In  fact.  It  was  therefore,  In  substance 
and  In  law,  a  sale.  Tyler,  Usury,  800; 
Lowev.  Waller,  2  Dong.  786.  As  there  was 
no  loan,  there  could  be  no  agreement  to 
pay  excesHive  interest  tor  a  loan.  Bat  It 
Is  argued  that  there  was  a  forbearance  of 
money  owing,  and  in  consideration  there- 
of an  agreement  to  pay  tbe  highest  lawful 
rate  of  Interest,  and  in  addition  thereto 
tees  for  examining  tbe  title  and  preparing 
and  recording  the  mortgage.  There  was 
no  debt  in  existence  prior  to  tbe  latter 
agreement.  There  was  but  one  contract, 
and  that  embraced  as  well  the  agreement 
to  pay  tbe  attorney's  and  recorder's  fees 
as  that  to  pay  fl,600,  and  the  one  was  as 
much  a  part  of  the  consideration  for  tbe 
sale  as  tbe  other.  By  the  terms  of  the 
contract,  the  price  to  be  paid  for  the  for- 
bearance of  money  was  fixed  at  10  per 
cent.,  and  there  Is  nothing  tu  show  that 
this  was  an  evasion  of  tbe  statute  or  a 
cover  for  a  different  or  greater  charge.  As 
we  find  that  the  transaction  was  in  reali- 
ty a  sale,  and  that  the  agreement  was  not 
made  in^consideration  of  the  loan  or  for- 
bearance of  money,  we  hold  that  the 
charge  of  usury  is  not  sustained.  This 
announcement  does  not  Imply  that  a  differ- 
ent conclusion  would  have  tuUovved  a  dif. 
ferent  finding  as  to  the  character  of  the 
transaction.  Such  a  rule  has  been  an- 
nounced in  no  decision  of  this  court;  on 
the  contrary,  wt  enforced  an  agreement 
to  pay  full  10  percent,  for  money  where 
the  borrower  had  paid,  in  pursuance  of 
his  previous  undertaking,  the  fee  for  re- 
cording his  mortgage.  Baird  v.  Millwood, 
51  Ark.  548,  11  S.  W.  Rep.  881.  Whether  the 
undertaking  of  one  desiring  to  burrow 
money,  to  pay  the  reasonable  and  proper 
charge  for  service  to  be  rendered  In  exam- 
ining hfs  title  and  drafting  his  Becnrltiea, 
would  constitute  usury,  is  a.  question  we 
have  not  considered.  An  affirmative  an- 
swer cannot  he  found  in  the  decisions  of 
this  court.  Vahlberg  v.  Keaton,  61  Ark. 
534, 11  S.  W.  Rep.  878;  Banks  v.  Flint.  54 
Ark.  40. 14  S.  W.  Rep.  T69,  and  16  S.  W. 
Rep.  477.  They  follow  the  decisions  of 
the  New  York  courts  upon  statutes  simi- 
lar to  our  own,  and  we  may  remark  that 
tbe  courts  of  that  8tate-4n  determining 
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the  question  stated  have  not  gone  to  tbe 
extent  now  contended  for.  Thurston  v. 
Cornell.  38  N.  Y.  281;  Harger  v.  McCol- 
lough,  2  Dento,  119;  Eaton  v.  Alger,  *4\  N. 
Y.  41 ;  Palmer  v.  Baker,  1  Maale  &,  S.  56. 
This  case  does  not  call  for  a  determination 
of  that  question  by  us,  and  we  indicate 
no  opinion  upon  it.  From  the  vlowa  ex- 
preRsed,  it  follows  that  the  mortgage  was 
valid,  and  that  the  court  erred  in  decree- 
ing that  It  be  cancelPd. 

This  conclusion  brings  us  to  the  consid- 
eration of  the  matters  alleged  against 
the  validity  of  the  sale  under  tbe  power  of 
the  mortgage,  tbe  first  of  which  is  that 
tbe  mortgagee  became  tbe  part-baser  at 
bis  own  sale.  Tbe  rule  in  equity  is  that 
tbe  bolder  of  a  mortgage  containing  a 
power  of  sale  cannot  become  a  purchaser 
at  a  sale  thereunder,  unless  the  terms  of 
tbe  mortgage  expressly  authorise  it;  but, 
where  the  mortgage  expressly  authorizes 
such  a  purchase,  it  is  valid  anJ  binding, 
provided  the  sale  was  in  all  respects  fairly 
and  faithfully  conducted.  Boone,  Murtg. 
§  221.  This  question  came  before  tbe  su- 
preme court  of  Massachnsetts  In  tbe  case 
of  Hall  T.  Bliss,  118  Mass.  664,  and  was 
ruled  as  we  have  stated.  It  was  contend- 
ed there,  as  it  Is  here,  that  such  a  sale 
would  be  void,  because.  In  order  to  con- 
summate it,  tbe  mortgagee  would  be  re- 
quired to  make  a  deed  to  himself;  but  tbe 
court  held  that  the  contention  rested  upon 
a  misapprehension  of  the  legal  nature  of 
tbe  power  In  tbe  mortgage,  and  of  a  deed 
made  under  it,  and  that  tbe  purchaser 
took,  as  the  person  namudin  tbe  execution 
of  tbepotrer,  OS  the  grantee  of  the  mort- 
gagor, and  not  of  tbe  mortgagee.  This 
seems  to  us  the  proper  view  of  the  mat- 
ter, and  we  so  bold. 

Tbe  validity  of  tbe  sale  is  questioned  for 
tbe  farther  reason  that  tbe  bid  accepted 
was  less  than  two-thirds  of  tbe  appraised 
rolne  of  the  land.  Tbe  determination  of 
this  point  depends  upon  tbe  construction 
tbat  should  be  given  the  statute  regulat- 
ing sales  under  mortgages.  Mansf.  Dig. 
SS  4759-47ftl.i  If  it  be  couHtrued  as  requir- 
ing tbe  appraisers  to  dednct  the  amount 
of  prior  liens  from  tbe  estimated  value  of 
tbe  lands,  this  objection  falls;  otherwise 
it  mast  be  sustained.  The  statute  is  not 
explicit  upon  this  point.  It  provides  that 
tbe  appraisers  shall  take  and  subscribe 
on  oath  "tbat  they  will  well  and  truly 
view  and  appraise  the  property  tbat  may 
be  shown  them,"  and  directs  simply  that 
they  view  and  appraise  it.  No  other 
basis  of  appraisement  is  indicated  than  a 
view  of  tbe  property,  and  both  tbe  oath 
and  statutory  direction  are  silent  as  to 
search  or  Inqalryfor  prior  liens.  The  stat- 
ute not  only  fails  to  prescribe  a  search 

'Hansf.  DiR.  {  4759,  provides:  "At  all  sales  of 
personal  or  real  property  under  mortgages  and 
deeds  of  trust  in  this  state,  such  property  shall 
Qot  sell  for  less  than  two-thirds  of  the  appraised 
value  thereof. "  Section  4760  provides  that,  on 
application  by  the  person  authorized  to  make  tbe 
sale  to  a  Jostice  of  the  peace,  tbe  latter  should 
appoint  three  appraisers,  eto.  Section  47RI  pro- 
naes:  "Such  appraisers  shall  proceed  to  view 
and  appraise  sucn  property,  and  they,  or  two  of 
tnem,  shall  make  s  report  of  their  appraisement 
B  writing, "  eta 


for,  or  ascertainment  of,  prior  liens,  ar 
a  duty,  but  also  fails  to  provide  any 
means  for  such  ascertainment,  or  rule  for 
fixing  the  value  after  the  liens  are  ascer- 
tained. It  is  clear  that  the  market  value 
of  lands  belonging  to  a  debtor,  solvent 
without  taking  it  Into  account,  is  not 
always  reduced  to  the  extent  of  the  Hen 
upon  It.  He  may  be  entirely  good  fur  the 
amount  of  the  debt  without  any  lien,  or 
the  Hen  may  cover  enough  other  property 
to  satisfy  It,  and  release  the  particular 
piece  from  its  operation.  But,  if  tbe  stat- 
ute contemplates  that  the  appraisement 
shall  represent  the  difference  between  tbe 
value  of  the  property  and  prior  liens, 
tbe  circumstance  of  solvency  referred  to 
would  make  no  difference.  If  such  were 
tbe  rule,  a  purchaser  at  a  sale  under  a 
Junior  mortgage  should  not  only  hold  tbe 
property  subject  to  the  prior  Hen,  but  by 
bis  purchase  should  become  bound  to  pay 
it  oft,  and  hold  the  mortgagor  harmless. 
The  statute  contains  no  such  provision, 
and  must  have  contemplated  no  case  to 
make  it  necessary.  It  was  intended  to 
prevent  a  sacrifice  where  the  condition  of 
the  property  was  sucb  as  prevented  a  sale 
at  a  fair  price,  and  tbe  construction  con- 
tended for  would  entirely  defeat  its  pur- 
pose In  this  class  of  cases.  To  test  this 
construction,  let  us  inquire  what  the  ap- 
praisers would  do  in  this  state  of  case: 
They  are  appointed  to  appraise  lot  1, 
worth  f  2,000,  with  tbe  view  to  a  sale  un- 
der a  mortgage  to  secure  f  1,000.  They 
find  a  prior  mortgage  ou  said  lot  1,  which 
also  covers  lots  2,  8,  4,  and  6,  to  secure 
95,000;  and  they  find  tbat  the  last  lots 
are  ample  security  for  theprior  mortgage. 
Cpon  inquiry,  they  are  told  by  the  mort- 
gagor tbat  be  has  paid  half  of  the  prior 
mortgage  debt,  and,  moreover,  that  it 
is  void  for  usury;  but  tbe  mortgagee 
denies  that  there  has  been  any  payment, 
or  that  tbe  mortgage  Is  tainted  with 
usury.  Now.  should  tbe  appraisers  try 
these  disputed  questions  as  to  the  prior 
Hen,  and  upon  their  finding  make  an  ap- 
praisement? And,  if  they  find  tbe  debt 
unpaid  and  valid,  shall  they  deduct  the 
entire  debt,  or  apportion  it  to  tbe  differ- 
ent lots  subject  to  it,  and  deduct  from  the 
value  of  lot  1  only  its  portion?  If  such  ap- 
portionment is  to  be  made,  shall  It  be  ac- 
cording to  tbe  value  of  each  or  equally  to 
each?  Upon  all  these  questions  the  stat- 
utes furnish  no  light  to  tbe  appraisers, 
and  it  must  be  concluded  that  tbey  do 
not  arh^e  within  the  scope  of  the  apprais- 
ers' duty.  In  the  case  supposed.  If  the  en- 
tire first  mortgage  Is  to  be  deducted  from 
lot  1  by  the  appraisers,  a  sale  may  be 
made  for  a  dollar,— a  result  which  tbe 
statute  was  Intended  to  prevent.  The 
statute  explicitly  directs  them  to  view  the 
property,  and  this,  with  the  knowledge 
of  values  which  tbey  are  supposed  to 
have,  enables  them,  without  further  in- 
quiry, to  value  the  particular  property 
viewed ;  but  thi*y  are  not  in  a  position  to 
do  more,  and  the  statute  requires  them 
to  do  nn  more.  In  the  sale  attacked  the 
appraisers  reported  that  the  property 
was  worth  f5,S0O,  but  made  deductions 
on  account  of  a  prior  mortgage.  The 
value  of  the  property  fixed  tM  appraise- 
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ment,  and,  as  the  bid  accepted  was  leu 
than  two-thirds  of  that  Bum,  It  follows 
tbut  the  sale  was  Invalid.  The  decree  be- 
low will  be  reversed,  and  a  decree  entered 
here.  The  mortgage  will  be  sustained 
against  the  charge  of  usury,  and  the  sale 
under  the  mortgage  declared  void,  for  the 
reason  stated  in  the  opinion. 


Statk  y.  Habmon. 

(Sumreme  Court  of  MUsowri,  DMtton  No.  t. 
Not.  16, 1891.) 

Orimixal  Law —  C!ovviction  undkb  Indiotmbst 
roR  Larcent  on  Pkoof  of  Ehbezzlshrnt  — 

CONSTITUTIONAI.  LAW — VkKDICT. 

1.  Rev.  tJt.  1889,  I  8947,  which  provides  that, 
ya  trial  of  a  person  indicted  for  embezzlement, 
If  the  proof  is  of  larceny,  the  jury  may  And  him 
guilty  of  larceny,  and  thereupon  he  shall  be  lia- 
ble to  be  punished  as  if  convicted  on  an  indict- 
ment for  larceny;  and  also  provides  in  like  man- 
tier  for  conviction  and  punishment  for  embezzle- 
ment under  an  indictment  for  larceny, — does  not 
authorize  a  conviction  of  larceny  under  an  indict- 
ment charging  only  larceny,  upon  evidence  of 
embezzlement  merely. 

2.  Larceny  and  embezzlement  being  different 
offenses,  Rev.  St.  1889,  J  3947,  allowing  a  defend- 
ant in  an  indictment  for  either  of  said  offenses 
to  be  convicted  of  the  other  upon  proof  thereof, 
is  in  conflict  with  the  provisions  of  the  bill  of 
rights,  i  12,  that  a  felony  must  be  prosecuted 
by  indictment,  and  section  20,  that  one  accused 
of  crimes  sbail  have  the  right  to  demand  the 
nature  and  cause  of  the  accusation.  Per  Oantt, 
J.    IState  V.  Broderick,  70  Mo.  622,  distinguished. 

8.  In  a  verdict  of  guilty  on  an  indictment  for 
larceny,  containing  several  counts,  the  lury  must 
specify  the  count  under  which  they  And  defend- 
ant guilty. 

Appeal  from  circuit  court,  Moniteau 
county;  E.  L.  Edwards,  Judge. 

Indictment  against  William  P.  Harmon, 
charging,  in  its  first  count,  embeulement, 
and  larceny  in  several  folio  wing  counts. 
At  the  trial  a  aoUe  was  entered  as  to  the 
first  count,  and  the  Jury  found  defendant 
guilty  of  petit  larceny.  Defendant  ap- 
peals.   Reversed. 

The  other  facts  folly  appear  in  the  fol- 
lowing statement  by  Gantt,  P.  J.: 

The  defendant  was  indicted  in  the  cir- 
cuit court  of  Moniteau  county  at  the  Sep- 
tember term,  1889,  for  embezzlement  and 
grand  larceny.  The  indictment  contains 
15  counts.  The  first  was  for  embezzle- 
ment, the  remaining  14  were  for  grand  lar- 
ceny. The  evidence  showed  that  the  de- 
fendant was  the  clerk  and  employe  of  a 
mercantile  Arm— Cavers  &  Thomas— In  Cal- 
ifornia, Mo.  The  evidenceon  thepartot  the 
state  tended  to  show  that  the  other  clerks 
watched  the  defendant,  and  discovered 
many  iiTegularities  in  the  talcing  of  gro- 
ceries and  fniling  to  charge  them  to  him- 
self, and  in  tal<ing  money  from  the  draw- 
er. There  was  evidence  of  admissions 
also,  but  they  were  qualified  to  such  an 
extent  that  it  was  wholly  a  question  of 
fact  to  be  determined  by  the  Jury  how  far 
defendant  admitted  any  guilt.  The  Jury 
found  defendant  guilty  of  petit  larceny. 
At  the  close  of  the  evidence,  the  state  en- 
tered a  nolle  as  to  the  first  count, — the 
only  one  for  embezzietnent.  The  court  In- 
structed the  Jury  as  follows: 

"(1)  The  jury  are  Instructed  that.by  the 
second,  third,  fourth,  fifth,  sixth,  seventh. 


eighth,   ninth,   tenth,   elerentb,   twelfth, 

thirteenth,  and  fourteenth  counts  In  the 
Indictment  defendant  is  charged  with 
grand  larceny,  and  the  jury  may  convict 
the  defendant  upon  either  or  all  of  said 
counts,  either  of  larceny  or  embesslement. 
It  the  jury  believe  and  find  from  the  evi- 
dence that  the  delendant,  at  the  county  of 
Moniteau  and  state  of  Missouri,  at  any 
time  within  three  years  before  the  finding 
of  the  indictment,  feloniously  took,  stole, 
and  carried  away  any  of  the  'money  or 
property  of  Cavers  &  Thomas,  described 
in  either  of  said  counts,  of  the  value  of 
thirty  dollars  or  more,  they  will  find  the 
defendantguiltyas  charged  in  such  counts, 
and  assess  bis  punishment  at  imprison- 
ment in  the  penitentiary  for  a  period  not 
less  than  two  years  nor  more  than  fine 
years ;  and.  It  the  jury  find  that  the  de- 
fendant stole  said  property,  as  aforesaid, 
within  one  year  before  the  finding  of  the 
indictment,  and  that  It  was  of  less  value 
than  thirty  dollars,  they  will  find  the  de- 
fendant guilty,  under  said  count,  of  petit 
larceny,  and  asaesH  his  punishment  at  Im- 
prisonment In  the  county  jail  not  exceed- 
ing one  year,  or  by  fine  not  exceeding  one 
hundred  dollars,  or  by  both  such  fine  and 
Imprisonnient. 

"  ( 2)  If  the  Jury  believe  and  find  from  the 
evidence  that  within  three  years  prior  to 
the  finding  of  the  indictment  the  defend- 
ant was  a  clerk  in  the  copartnership  firm 
of  Cavers  &  Thomas,  at  Moniteau  county, 
Missouri,  and  that  defendant  was  at  the 
time  not  under  the  age  of  sixteen  years, 
and  at  said  county,  and  within  said  time, 
defendant  did.  without  the  assent  ot  said 
Cavers  &  Thomas,  convert  to  his  own  oae 
or  eiuhessle  any  of  the  money  or  property 
ot  said  Cavers  &  Thomas,  as  described  in 
either  ot  the  said  counts  In  the  indictment, 
of  the  value  of  thirty  dollars  or  mon*, 
that  came  under  bis  care  or  into  his  posseM- 
sion  by  virtue  ot  such  employment,  they 
will  find  the  defendant  guilty  as  chargnd 
in  such  count  of  emb»zzlement,  and  assess 
his  punishment  at  imprisonment  in  the 
penitentiary  tor  a  period  of  not  less  than 
two  years,  nor  more  than  five  years.  But 
if  the  Jury  shall  find  that  said  property  or 
money,  so  converted  orembessled,  whs  of 
less  value  than  thirty  dollars,  and  that 
the  same  was  taken  and  embezzled  by  the 
defendant  as  aforesaid,  within  one  year 
before  the  finding  of  the  indictment,  they 
will  find  the  defendant  guilty  as  charged 
In  such  count,  and  assess  bis  punishment 
at  imprisonment  in  the  county  Jail  for  a 
period  not  exceeding  one  year,  or  by  fine 
not  exceeding  one  hundred  dollars,  or  by 
both  such  fine  and  imprisonment;  audit 
the  jury  find  that  the  defendant  is  not 
guilty  of  any  offense,  they  will  so  state  In 
their  verdict. 

"(3)  The  jury  are  instructed  that  it  is 
not  necessary  lu  this  case,  in  order  to  au- 
thorize the  Jury  to  find  the  defendnnt 
guilty  ot  grand  larceny  or  of  embezzlement 
of  thirty  dollars  or  more,  tor  the  state  to 
prove  that  the  amount  of  thirty  dollars 
was  taken  at  the  same  time  or  on  the 
same  day.  But  if  the  Jury  believe  and  find 
from  the  evidence  that  the  defendant 
formed  a  design  to  embezzle,  or  to  steal, 
take,  and  carry  away,  the  property  ot  Ca- 
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vem  &  Thomas,  and  that  In  pursuance  ot 
aauh  foriued  deHifcn  he  did,  within  three 
yeara  before  the  findinK  ol  the  indictment, 
take,  steal,  carry  away,  or  embeBxIe  the 
pruperty  of  aaid  Cavers  &  Thomas,  de- 
eerilieii  in  either  ol  the  counts  ut  the  indict- 
ment, ot  the  value  of  thirty  dollars,  that 
Is  sutUcient. 

"(4)  If  the  }nry  believe  and  find  from 
the  evidence  that  within  three  years t>e- 
tore  the  fiudiiiK  of  the  indictment  the  de- 
fendant waH  a  clerk  of  George  Cavers  and 
Albert  E.  Thomas,  and  that  he  had  au- 
thority to  receive  money  for  the  sale  of 
Koods,  and  put  the  same  In  the  money- 
drawer  of  said  Carers  &  Thomas,  and 
take  chanfEe  therefrom,  and  that  be  did 
receive  such  money  for  the  sale  ot  the 
({oods  of  said  Cavers  &  Thomas,  and  put 
the  Hame  into  the  money-drawer  afore- 
said, and  feloniously  take  from  said  mon- 
ey-drawer  other  money  belonging  to  the 
said  Cavers  &  Thomas,  as  described  in  ei- 
ther tiie  second,  third,  fourth,  fifth,  sixth, 
seventh,  eighth,  ninth,  tenth,  eleventh, 
twelfth,  thirtpeuth,  or  fourteenth  counts 
of  the  iD'dii'tment,  In  amounts  of  five  dol- 
lars at  a  time,  until  the  whole  sum  so  tak- 
en amounted  to  thirty  dollars  or  more, 
with  intent  to  convert  the  same  to  his 
own  use,  they  will  find  the  defendant 
guilty  ol  grand  larceny,  as  charged  in  such 
count. 

"(S)  The  jury  are  instructed  that  they 
are  the  solejudKe^  of  the  credibility  ot  the 
witneiises  and  the  weight  of  their  evidence. 
But  In  this  connection  the  jury  are  fur- 
ther instructed  that,  while  under  the  laws 
of  this  state  the  defendant  is  a  competent 
witness  in  his  own  behalf,  in  determining 
the  weight  and  credibility  of  his  evidence 
the  Jury  should  take  into  consideration 
the  fact  that  be  is  the  person  on  trial,  and 
the  interest  he  has  in  Its  result.  If  the 
jury  bave  a  reasonable  doubt  ol  defcud- 
ant's  guilt,  they  will  acquit  him;  but  a 
doubt  to  authorise  an  acquittal  should 
be  H  aubstantial  doubt,  arising  from  the 
evidence,  and  not  a  mere  possibility  of  de- 
fendant's innocence." 

Defendant  objected  to  all  said  Instruc- 
tions except  the  last,  but  the  court  over- 
roled  the  objections,  and  gave  all  said  In- 
structions, at  which  action  of  the  court 
the  defendant  duly  excepted. 

The  defendant  offered  instructions  as' 
follows: 

"(l)  The  jury  are  instructed  that  the 
flndiug  of  the  Indictment  against  defend- 
ant la  no  evidence  of  bis  guilt;  that  he 
standu.  In  the  eyes  of  the  law,  clothed 
with  the  presumption  of  Innocence,  and 
tbat  presumption  attends  him  In  every 
stage  nt  the  trial;  tbat  whilK,  In  civil 
cases.  It  Is  the  duty  of  a  jury  to  find  a  ver- 
dict upon  a  preuouderance  of  the  evidence, 
the  rule  of  law  is  not  so  in  criminal  cases; 
that  before  you  can  find  defendant  guilty 
you  must  be  satisfied  from  the  evidence  in 
the  case  that  the  defendant  Is  guilty  in 
manner  and  form  as  charged  In  the  indict- 
ment beyond  a  reasonable  doubt.  A  '  rea- 
sonable doubt 'means  a  substantial  doubt 
touching  the  defendant's  guilt,  and  not 
a  mere  possibility  of  his  Innocence. 

"(2)  It  devolves  upon  the  state  to  prove 
to  your  satisfaction  by  competent    eyl- 
T.18&w.no.2— 9 


dence  tbat  the  defendant,  while  in  the  em- 
ployment ot  the  firm  of  Cavers  &  Thom- 
as, us  a  clerk  in  their  store,  did  either  fe- 
loniously or  unlawfully  take  and  convert 
to  his  owd  use,  with  the  fraud nlent  In- 
tent to  deprive  the  owners  of  the  same 
without  paying  therefor,  either  some  spe- 
cific sum  or  sums  ot  money  or  some  spe- 
cific article  or  articles  of  merchandise  be- 
longing t<i  said  firm,  and  specified  in  the 
indictment,  and  you  cannot  find  him  guilty 
unless  such  proof  has  been  made.  Facts 
alone,  and  not  mere  conjecture  or  suspi- 
cion, must  be  your  guide  In  arriving  at  a 
verdict. 

"(3)  The  jury  are  instructed  that  it  la 
not  snflicient,  in  order  to  warrant  the 
conviction  ot  the  defendant,  for  thestateto 
prove  a  general  course  of  dealing  or  acting 
by  defendant  with  reference  to  the  money 
or  property  of  the  firm  of  Cavers  &  Thom- 
as; but  the  state  must  show  by  evidence, 
to  the  satisfaction  ot  the  jury,  l>eyond  a 
reasonable  doubt,  as  defined  in  these  Id- 
structions,  that  the  defendant  wrongfully 
and  fraudulently  appropriated  to  his  own 
use  certain  specific  property  or  certain 
specific  sums  of  money  belonging  to  said 
Cavers  &  Thomas,  and  must  also  prove 
the  specific  sum  or  sums  of  money  or  the 
specific  property  taken;  and,  unless  this 
proof  has  been  made,  tbey  must  find  the 
defendant  not  guilty. 

"(4)  Before  the  jury  can  conyict  the  de- 
fendant of  any  grade  of  embenlement 
tbey  must  be  satisHed  from  the  evidence 
beyond  a  reasonable  doubt  that  the  de- 
fendant did  knowingly  and  intentionally, 
while  in  the  employ  of  Cavers  &  Thomas 
as  clerk  in  their  store,  take  and  convert 
to  his  own  use  money,  goods,  or  mer- 
chandise of  some  value  or  amount,  with- 
out either  paying  or  accounting  for  the 
same. 

"  (S;  The  jnry  are  Instructed  that  they 
sbonld  consider  with  care  and  caution  the 
evidence  of  verbal  statements  and  admis- 
sions alleged  to  have  been  made  by  the  de- 
fendant, taking  into  consideration  the  lia- 
bility of  witnesses  to  misunderstand,  or 
to  misquote,  or  to  fail  to  remember  the 
words  used. 

"  (6)  The  jury  are  Instructed  that  In  con- 
sidering the  defendant's  guilt  or  Innocence 
ot  the  offense  charged  in  the  indictment 
tbey  will  take  into  consideration  all  the 
facts  and  circumstances  detailed  In  evi- 
dence, including  the  evidence  of  defend- 
ant's previous  good  character,  and  if,  aft- 
er giving  all  the  evidence  In  the  case  due 
weight  and  consideration,  they  have  a 
reasonable  doubtof  defendant's  guilt,  they 
must  give  him  the  benefit  of  such  doubt, 
and  acquit  him.  A  'reasonable  doubt,' 
as  defined  in  these  Instructions,  means  a 
substantial  doubt  of  his  guilt,  and  not  a 
mere  posRibillty  ot  bis  Innocence. 

"  (7)  There  Is  no  evidence  in  this  case 
that  the  defendant  Is  guilty  of  any  grade 
of  larceny  as  charged  in  the  last  fourteen 
counts  of  the  Indictment. 

"  (S)  Before  the  jury  can  find  the  defend- 
ant guilty  ot  embezzlement  amounting  to 
the  grade  ot  a  felony  as  charged  in  the 
first  count  of  the  indictment  they  must  be 
satisfied  from  the  evidence  beyond  a  rea- 
sonable doabb  that  said  defendant  did. 
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whileln  tb e employment  of  Ca vera  ATbom- 
88  aa  clerk  In  their  ature,  telonioualy  take 
and  convert  to  bla  own  nae,  without  pay- 
ing or  accounting  for  tlie  same,  money, 
goods,  and  merchandise  of  the  value  of 
thirty  dollars  or  more;  and  this  proof 
cannot  be  made  upon  any  alleged  state- 
ments of  defendant  alone,  but  must  be  cor- 
roborated by  other  evidence  In  the  case. 

"(9)  The  jury  are  Instructed  that  there 
is  no  evidence  In  this  case  tending  to 
show  that  the  defendant  at  any  one  time 
fraudulently  took  and  appropriated  to 
bis  own  use  either  money  or  property  of 
the  value  of  thirty  dollars,  nor  that  he 
fraudulently  took  and  appropriated 
money  or  property  in  the  aggregate 
amounting  to  thirty  dollars,  belonging 
to  Cavers  &  Thomas." 

The  prosecuting  attorney  objected  to  de- 
fendant's instructions  numbered  1,  8,  7,  8, 
and  9,  and  the  court  sustained  such  objec- 
tions as  to  Instructions  Nos.  7,  8,  and  9, 
and  refused  the  same,  and  to  the  action 
of  the  coort  in  refusing  said  InstrnctiODS 
the  defendant  at  the  time  pxcepted.  The 
case  was  thereupon  submitted  to  the 
Jury,  wbo  i-etnrned  into  court  a  verdict 
in  the  following  form,  to-wit:  "We,  the 
Jury,  find  the  defendant  guilty  of  petit 
larceny,  as  charged  in  the  indictment,  and 
assess  his  punisliment  at  imprisonment  in 
the  county  Jail  for  tbe  term  of  one  year, 
and  a  fine  of  one  hundred  dollars."  The 
defendant,  within  four  days,  filed  a  mo- 
tion for  a  new  trial,  which  contains  tbe 
ordinary  reasons  as  to  the  admission  of 
Illegal  and  tbe  exclusion  of  legal  evidence, 
tbe  giving  and  refusing  of  idstructions 
speciflcaily  calling  attention  to  the  erro- 
neous instructions  given  for  the  state,  and 
to  the  instructions  of  defendant  refused 
by  the  court;  and,  in  addition  thereto, 
the  following:  "  (7)  Because  the  verdict  of 
tbe  Jury  Is  a  general  one,  and  there  is  no 
finding  upon  any  one  count  of  the  Indict- 
ment, notwithstanding  the  Indictment 
contains  thirteen  counts,  and  each  count 
charges  a  separate  orfense.  (8)  Because 
the  verdict  fails  to  specify  tne  count  in  the 
Indictment  upon  which  the  defendant  is 
found  guilty.  (9>  Because  tbe  connts  in 
the  Indictment  npou  wbich  the  defendant 
was  tried  charged  him  with  the  crime  of 
larceny,  and  the  court  erred  in  instructing 
the  jury  that  the  defendant  could  be  found 
guilty  under  these  counts  If  the  evidence 
showed  that  he  was  guilty  of  the  crime  of 
enibezilement;  that  the  court  erred  In 
holding  and  Instructing  the  Jury  that  un- 
der an  indictment  charging  the  defendant 
with  the  crime  of  larceny  he  could  be 
found  guilty  if  the  evidence  showed  him 
to  be  Kullty  of  emheezlement ;  and  that 
the  statute  of  this  Btatu,  authorizing  such 
flndinjT,  and  by  which  the  court  was  gov- 
erned in  giving  said  instructions,  is  in  vio- 
lation of  tbe  rights  guarantied  to  the  de- 
fendant by  section  22,  art.  2,  and  section 
12,  art.  2,  of  the  constitution  of  this 
state,  and  the  action  of  the  court  in  so 
instructing  the  jury,  and  the  statute  upon 
which  said  action  of  the  court  was  based, 
Is  in  conflict  with  the  above  provisions  of 
the  constitution  of  this  state.  (10)  Be- 
cause the  verdict  of  the  jury  Is  against  the 
evidence,  and  because  there  was  no  evi- 


dence tbat  defendant  was  guilty  of  tbe 
crime  of  petit  larceny, of  which  the  verdict 
of  tbe  jury  found  bim  guilty. "  The  mo- 
tion for  a  new  trial  being  by  consent 
taken  up  tbe  same  day,  the  same  was  by 
tbe  court  overruled,  and  to  the  action  of 
the  court  in  overruling  said  motion  tbe 
defendant  at  the  time  excepted.  Defend- 
ant filed  thereupon  a  motion  in  arrest  of 
Judgment,  giving  the  reasons  following: 
"(1)  Because  the  indictment  is  insufficient 
In  law;  (2)  because  the  indictment  doef. 
not  sufficiently  set  out  and  charge  the 
matters  that  defendant  was  called  npou 
to  meet;  (8)  because  the  charges  in  the  in- 
dictment are  vague,  uncertain,  and  indeS- 
nlte,  and  did  not  notify  defendant  of  what 
he  had  to  meet  on  tbe  trial;  (4)  because 
the  verdict  of  the  jury  Is  a  general  one 
upon  14  different  counts,  and  no  judgment 
can  be  entered  on  any  specific  count  of 
tbe  Indictment;  (5)  because  the  indict- 
ment contains  14  different  counts,  and  the 
verdict  returned  by  the  jury  does  not  spec- 
ify the  count  or  counts  on  which  the  de- 
fendant was  found  guilty.*  Thiq  motion 
was  also  overruled,  and  defendant  ten- 
dered his  exceptions  and  appeal  tn  this 
court  for  tbe  reason  that  a  constitutional 
question  was  involved  in  the  ninth  ground 
of  motion  for  new  trial. 

C.  M.  Gordon,  Moore  dt  WtUiama,  and 
DrafflD  <fi  WilU&ma,  for  appellant.  JobB 
M.  Wood,  Atty.  Oen.,  for  the  State. 

Oantt,  p.  J.,  («ttter  atating  tbe  flicte.) 
Three  main  propositions  are  urged  upon 
the  part  of  defendant  for  a  reversal:  First 
Tbat  the  court  erred  In  Instructing  the 
Jury  that  If  tbey  found  from  tbe  evidence 
that  defendant  was  the  clerk  of  Cm  vera  & 
Thomas,  and  was  at  the  time  16  years  of 
agfe,  and  without  the  assent  of  said  firm 
converted  and  embezzled  to  bis  own  use 
any  of  the  money  or  property  of  said  firm 
as  described  In  the  various  counts  of  said 
Indictment,  of  less  value  than  $30,  within 
one  year  before  tbe  finding  of  the  indict- 
ment, they  would  find  him  guilty  us 
charged  in  said  counts, — that  is  to  say. 
of  larceny,— and  assess  tbe  statutory  pun- 
ishment for  petit  larceny.  Second.  That 
the  general  verdict  of  guilty  of  petit  lar- 
ceny was  not  responsive  to  either  count 
upon  which  be  was  tried,  and  was  insuffi- 
cient to  sn^taln  the  judgment  or  sentence 
of  the  court.  Third.  That  the  conPicHon 
of  defendant  of  larceny  under  an  instruc- 
tion for  embezzlement,  and  under  evi- 
dence tending  to  prove  embezzlement,  was 
In  defiance  of  tberights  guarantied  defend- 
ant by  sections  12  and  22  of  the  bill  ot 
rights  In  the  constitution  of  Missouri  of 
1875. 

As  before  stated,  the  indictment  Is  for 
grand  larceny  in  the  ordinary  and  usual 
form,  charging  that  defendant  did  take, 
steal,  and  carr.v  away  the  goods  and 
moneys  of  Cavers  &  Thomas.  The  14 
counts  all  allege  different  and  distinct  lar- 
cenies. That  the  court  by  its  second  In- 
strnction  authorized  the  jury  to  find  the 
defendant  guilty  of  petit  larceny,  if  tht  ev- 
idence showed  bim  guilty  of  embezxling 
money  or  goods  of  his  employers  under 
tbe  value  of  $30,  Is  apparent  from  tbe  In- 
struction.   Under  tbe  practice  in  criminal 
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cages  at  common  law  and  in  thin  state 
prior  to  1856DO  sucbqaestion  aB  tbiacould 
have  arisen.  It  was  elemental  law  that 
the  defendant  could  only  be  tried  fur  the 
otfenne  with  wbich  be  was  charged  in  the 
indictment.  It  mattered  not  U  he  was 
guilty  ot  all  other  crimes  in  the  category, 
unless  be  was  found  guilty  beyond  a  rea- 
sonable doubt  of  the  one  preferred  against 
bim.  the  jury  was  bound  to  acquit  him. 
In  1851,  tbe  British  parliament  passed  an 
act  of  which  section  8947  of  the  Revised 
iitatates  of  1889  is  a  substantial  copy.  In 
1855  this  section  appears  upon  tbe  statute- 
buoka  of  tbis  state  fur  the  first  time.  Said 
section  reads  as  follows:  "Conviction 
lawful  for  another  offense,  when.  II  upon 
tbe  trial  ut  any  person  indicted  fur  em- 
bexzlement  It  shall  be  proved  that  be  took 
tbe  property  In  question  in  any  such  man- 
ner as  amounts  in  law  to  larceny,  he  shall 
not,  by  reason  thereof,  be  entitled  to  be 
acqaitted,  bat  tbe  Jury  shall  return  as 
their  verdict  that  sucb  person  is  not  gUllty 
of  embexxlement,  but  is  guilty  of  larceny, 
and  thereupon  such  person  shall  be  liable 
to  be  punished  In  the  same  manner  as  If 
be  bad  been  convicted  upon  an  indictment 
for  anch  larceny;  and  It  npon  the  trial  of 
any  person  Indicted  for  larceny  it  shall  be 
proved  that  he  took  the  property  in  qnes- 
tlon  in  any  such  manner  as  to  amount  in 
law  to  embecclement,  he  shall  by  reason 
thereof  be  entitled  to  be  acquitted,  but  the 
jury  Btaall  return  as  their  verdict  that  such 
person  is  not  guilty  of  larceny,  but  is 
goilty  of  embeczleinent,  and  thereupon 
aocb  person  shall  be  liable  to  be  punished 
in  tbe  same  manner  as  If  he  bad  been  con- 
victed opon  an  indictment  for  sucb  embei- 
slement,  and  no  person  so  tried  for  embes- 
slenient  or  larceny  as  aforesaid  shall  be 
liable  to  be  afterwards  prosecuted  for  lar- 
ceny or  embesslement  upon  the  same 
facts."  Tbis  section  came  before  the  court 
of  criminal  appeal  in  England,  composed 
of  Cbief  Baron  Polluck,  Judges  Wight- 
man  and  (Trrsswel.!.,  and  Barons  Martin 
and  Watsom,  in  1867,  for  the  first  time,  in 
Regina  v.  Oorbntt,  1  Dears.  &  B.  Cr.  Cas. 
106.  The  prisoner  was  indicted  as  a  serv- 
ant for  stealing  £800,  tbe  property  uf  his 
master.  The  evidence  tended  to  show  em- 
besslement alone,  and  nut  larceny.  Tbe 
Jnry  toand  a  general  verdict  of  guilty.  He 
appealed.  The  court  of  appeal  reversed 
tbe  conviction,  and  aald :  "  Now,  we  think 
there  is  abundant  evidence  of  embeczle- 
ment,  bnt  not  evidence  of  stealing,  and,  al- 
though under  tbe  clause  in  the  recent  act 
of  parliament  a  prisoner  indicted  forsteai- 
Ing  may  he  convicted  of  embezzlement, yet 
be  cannot  be  convicted  of  stealing  if  there 
is  only  evidence  of  embetzlement;  there- 
fore we  tliink  the  verdict  was  not  war- 
ranted by  the  evidence,  and  the  conviction 
must  be  reversed."  Tested  by  this  con- 
struction of  this  statute  wbere  Ic  origi- 
nated, the  second  instruction  given  for  the 
state  is  erroneous.  Baker  v.  State,  6  Tex. 
A  pp.  347.  Tbe  indictment  in  its  14  counts 
charged  larceny  alune.  Now.  the  court 
did  not  tell  the  Jury  in  the  second  instruc- 
tion for  tbe  state  that  if  they  found  the 
defendant  guilty  of  embezzlement  as  there- 
in defined  tbey  would  return  he  was  not 
guilty  uf  larceny,  bat  guilty  of  embezzle- 


ment; bnt  in  the  teeth  of  tbe  statute  told 
them  that.  If  they  found  him  guilty  of  em- 
bezzlement, they  would  return  a  verdict  of 
guilty  of  larceny.  Tbe  legislature,  while 
ignoring  the  provision  of  theconstitution, 
requiring  that  before  one  could  beoonvict- 
ed  of  a  felony  he  must  be  Indicted  by  a 
grand  jury  for  that  particular  felony,  and 
not  another  and  distinct  offense,  were  at 
least  consistent  enough  to  require  the  de- 
fendant to  be  convicted  of  the  offense  of 
which  theevidence  showed  bim  guilty,  but 
this  Instruction  permitted  the  jury  to  try 
this  man  for  an  offense  not  charged  in  the 
indictment,  on  evidence  not  supporting 
the  indictment,  and  yet  find  bim  guilty  of 
the  charge  in  the  indictment.  Without 
such  a  statute  as  section  3947,  under  an  in- 
dictment for  larceny  tbe  defendant  conid 
be  convicted  of  larceny  ur  nothing;  bnt 
our  statute  Interposes  here,  and  says  that, 
although  Innocent  of  the  charge  in  tbe  in- 
dictment, tbe  defendant  may  be  convicted 
of  a  different  crime,  that  he  may  have  com- 
mitted, hut  not  charged  against  him. 
The  prosecuting  attorney  and  court  were 
evidently  attempting  to  get  within  tbe  pur- 
view of  this  statute,  but  that  they  failed 
to  do  so,  we  think,  is  plain.  Neither  tbe 
common  law  nor  statute  authorized,  or 
could  in  tbe  natnre  of  things  authorise,  a 
conviction  of  any  crime;  not  proven  be- 
yond H  reasonable  doubt. 

2.  But  let  us  grant  that  the  Jnry  bad 
been  instructed  to  find  tbe  d^endant 
guilty  of  embezzlement  under  tbe  evidence, 
tbe  indictment  being  for  larceny  only, 
could  the  conviction  stand?  We  have 
seen  that  tbis  court  in  State  v.  Brod- 
erick,  70  Mo.  622.  has  said  it  could.  It  la 
with  great  diffidence  we  venture  to  differ 
with  an  opinion  rendered  by  tbe  fall  court 
prior  to  the  present  division  of  its  labors, 
and  we  are  equally  loth  to  declare  a 
solemn  enactment  of  the  legislature  void 
and  aneonstltutional,  but  we  know  no 
way  to  escape  a  duty  enjoined  upon  tbe 
oSice  we  hold.  We  give  wbat  appears  to 
us  sufficient  reason  fur  not  following  tbe 
Broderick  Case.  And  first,  the  question 
was  not  raised  in  tbe  Broderick  Case,  and 
the  able  and  distinguished  Judge  who 
wrote  that  opinion  was  not  asked  to 
measure  sectiuii  8947  by  the  constitution. 
We  are  invited  tu  do  so  in  a  must  serious 
and  earnest  manner.  Nor  can  we  be 
charged  with  any  want  of  respect  for  tbe 
court  in  not  following  that  case,  when  the 
learned  judge  who  wrote  the  opinion  In 
that  case,  in  tbe  more  recent  case  of  State 
V.Gabriel,  88  Mo.  631,  approved  tbe  iden- 
tical principle  for  which  we  are  contend- 
ing here.  In  paragraph  4,  page  641.  he 
saya:  "The  third  instruction  given  at  the 
instance  of  the  state  was  erroneous  for 
several  reasons.  The  indictment  is  In 
common  form  for  grand  larceny,  and  it 
has  been  ruled  in  such  case  that  an  in- 
struction is  improper  which,  based  on  sec- 
tion 1315,  authorizes  a  conviction  for  that 
offense  if  tbe  property  was  lost,  etc.,  and 
defendant  ".onverted  the  same  to  his  own 
UHe  with  felonious  intent,  etc. ;  and  that 
this  was  true  nutwithntauding  the  evi- 
dence would  have  sustaind  a  conviction 
under  section  1316 ;  Nobton,  J.,  remarking: 
'  Tbe  indictment  in  tbe  case  at  torctaartoM 
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tbe  defendant  with  a  fdonloas  taklnCi 
Htealing,  and  carrying  away  of  tbe  watcb, 
and  thiH  waR  all  be  was  called  upon  ur 
required  to  defend.  We  think  that  tbe  in> 
atructlun  complained  of  authorized  a  con- 
yictionfor  theotTensecreated  by  section  45, 
supra,  and,  as  the  indictment  on  which  the 
defendant  was  arraigned  and  tried  failed 
to  allege  the  facta  uecesHory  to  conatitiite 
an  offense  under  that  section,  that  tbe 
court  erred  in  giving  tbe  instraotion.  If 
it  was  Intended  to  bold  defendant  liable 
under  that  section,  a  proper  Indictment 
should  have  been  preferred  for  that  pur- 
pose, so  Mint  defendant  would  have  been 
notified  of  what  he  would  be  required  to 
defend.'  State  v.  Arter,  65  Mo.  653.  Tbe 
rule  ix  that,  where  the  Indictment  is  based 
upon  a  statute  creating  the  offense  an 
offense  unknown  to  the  common  law,  tbe 
indictment  must  set  forth  all  the  constit- 
uent facts  and  circumstances  necessary  to 
bring  tbe  accused  perfectly  within  the 
statutory  provisions.  People  v.  Allen,  K 
Denio,  76;  1  Archb.  Crlm.  Pr.  68,  note  1 ; 
Hall  V.  State,  S  Cold.  125;  Blsb.  St.  Crimes, 
418,421,  422.  And,  Indeed,  tbe  constitu- 
tion of  our  state  requires  that  the  accused 
be  informed  of  the  nature  and  cause  of 
tbe  accusation  against  him.  Article  2, 
S  22.  This  command  would  not  be  com- 
plied wltb  were  it  permitted  to  indict  a 
man  for  tbe  larceny  of  an  animal,  and  then 
convict  bim  on  evidence,  not  that  he  stole 
tbe  animal,  but  that  he  branded  or  killed 
it  with  intent  to  steal  it  asset  forth  in  sec> 
tionlSll.  *  •  •  Tbe  very  case  this  record 
presents  was  anticipated  in  State  v.  Htone, 
68  Mo.  101,  where  Judge  Norton,  after  al- 
luding to  the  constitutional  provision  I 
have  referred  to,  and  to  the  necessity  of 
Indictments  based  npon  purely  statutory 
provisions  being  so  drawn  as  to  charge 
the  offense  as  in  the  statute  defined,  re- 
marks: 'It  might  as  well  be  contended 
that  a  person  indicted  under  section  25, 
supra,  for  stealing  a  hog,  could  be  con- 
victed nnder  section  30,  which  makes  It 
larceny  for  any  person  to  alter  tbe  mark 
or  brand  of  a  bog  with  intent  to  steal  or 
convert  it  to  his  own-  use,'"  etc.  If  tbis 
court  would  not  tolerate  the  Indictment 
in  Gabriel's  Case,  when  tbe  offense  was 
defined  by  the  legislature  to  be  larceny, 
and  not  a  "different  offense,"  as  they  de- 
fined embezzlement,  a  fortiori  we  reason 
they  too  would  have  said  that  it  would 
not  be  permitted  to  charge  a  man  for  lar- 
ceny and  convict  him  of  embezzlement; 
and  we  think  Gabriel's  Case  alone  will  re- 
lieve us  of  the  charge  of  a  want  of  proper 
respect  for  the  prior  decisions  of  this  court 
in  holding  that  we  will  not  follow  State 
V.  Broderick,  70  Mo. 

That  nil  felony  can  be  prosecuted  save 
by  indictment  the  constitution  itself  de- 
clares. Section  12,  art.  2,  Bill  of  Rights. 
That  an  indictment,  to  meet  the  require- 
ment of  tbe  constitution,  must  inform  the 
defendant  of  the  "nature  and  cause  of 
the  accusation,"  Is  pluin  by  section  22  of 
the  bill  of  rights.  That  it  Is  competent  for 
tbe  legislature  to  define  the  elements  of  a 
crime  we  all  concede,  but  when  the  legls- 
latni-e  defines  one  course  of  conduct  lar- 
ceny, and  another  and  essentially  dlffer- 
eat   course  embeszlament,  we    deny  the 


right  of  the  legislature  to  say  that  a  de> 
feudant  t-harged  with  conduct  which  It 
bus  deflued  to  be  only  larceny  can  be  con- 
victed of  the  crim«  It  bas  defined  to  be  em- 
becslement.  If  tbe  legislature  can  do  that, 
then  it  can  indirectly  do  what  the  consti- 
tution expressly  prohibits  the  courts  from 
doing,  namely,  trying  a  defendant  with- 
out an  Indictment;  for  no  candid  man  will 
claim  that  an  {ndictmentfor  an  offense  not 
intended  to  be  proved,  and  which  io  fart 
is  not  sustained  by  tbe  evidence,  amounts 
to  a  legal  charge.  Unman  life  and  human 
liberty  are  too  sacred  to  be  trifled  with  in 
this  manner.  The  British  parliament 
may  have  surh  power,  but  we  feel  assured 
our  legislature,  under  the  constitution  of 
this  state,  has  not;  and,  being  profoundly 
impressed  with  tbe  importance  of  tbe 
question,  I  have  felt  it  my  duty  to  express 
these  views. 

Are  tbe  two  offenses  different?  We  an- 
swer, they  are,  by  the  almost  unanimous 
conaenaua  of  the  courts,  text-writers,  and 
bar.  In  the  American  and  English  Ency- 
clopedia of  La  w  ( vfllume6,  p.  451 )  it  Is  said : 
"  Birbezzlenient  is  a  crime  unknown  to 
the  common  law,  but  depends  entirely  np- 
on statutory  enactments,— la  a  sort  of 
statutory  larceny.  Though  kindred  to 
theft,  embezzlement  is  a  separate  and  dis- 
tinct offense.  Theft  Involves  the  idea  of 
unlawful  acquisition,  whereas  embezzle- 
ment Is  a  fraudulent  conversion  of  person- 
al property  after  its  possession  has  been 
lawfully  acquired.  *  Again,  at  page  465  of 
the  same  work.  It  Issaid :  "  Embeulement, 
as  contradistinguished  from  larceny,  1» 
purely  a  statutory  offense,  and  should 
never  be  made  to  overlap  common-law 
larceny."  "Anything  which  Is  Indictable 
at  common  law  as  larceny  should  never 
be  indictable  nnder  tbe  statute  providing 
a  punishment  for  embeszlement,  and  vit-» 
versa. "  Fulton  v. State,  13  Ark.  168 ;  Kibs 
V.  People,  81  111.  599;  1  Whart.  Crim.  Law, 
§  1009;  People  v.  Salorse,  62  Cat.  139.  But 
why  go  further  than  section  3947?  Its 
very  title  in  heavily  leaded  type  announces 
that  it  proposes  to  make  "a  conviction 
lawful  loranotber  offense;"  tbatistosay, 
this  section  only  proposes  ex  vl  termini  to 
deal  with  a  case  where  a  defendant  is  to 
be  convicted  of  an  offense  other  than  that 
described  in  the  indictment;  and  in  th» 
Broderick  Case  this  section  was  applied, 
not  because  one  of  these  offenses  Incluiled 
all  the  essentials  of  the  other,  and  was 
recoernized  as  a  graded  offense,  but  It  was 
applied  as  covering  a  different  offense.  As 
to  graded  offenses,  and  offenses  included 
in  tbe  allegations  of  the  indictment,  there 
is  no  Infraction  of  the  constitution.  The 
Inferior  crime  Is  Included  In  the  greater, 
and  the  indictment,  if  a  valid  one,  most 
necessarily  charge  the  facts  constituting 
the  iDferiorin  alleging  the  superior.  State 
V.  Frank,  15  S.  W.  Uep.  830,  103  Mo.  120. 
But  where  by  all  the  tests  the  crimes  are 
different,  we  hold  the  indictment  for  one 
cannot  be  deemed  sufficient  to  bold  the 
prisoner  on  the  other.  To  do  ao,  In  our 
opinion,  we  would  strike  down  one  of  the 
safeguards  ol  liberty  of  the  cltlsen.  It  Is 
wholly  unnecessary  to  resort  to  such  a 
statute.  Our  statute  permits  tbe  joining 
of  larceny  and  embeszlement  In  the  same 
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Indictment, and  thin  practice  has  been  ana- 
tained  by  this  court  since  State  v.  Porter, 
ac  Mo.  201.  When  the  defendant  is  con- 
troDted  with  two  counts,— oneforlarceny, 
and  another  tor  embeczleineDt, — it  is  his 
duty  to  prepare  to  meet  both.  He  can- 
not complain  that  he  is  acquitted  of  one  If 
be  be  found  guilty  of  only  one.  Nor,  In 
such  cases,  is  the  state  required  to  elect. 
It  is  often  a  question  uf  fact  as  to  the  in- 
tention with  which  the  defendant  acquires 
the  iiossession  of  property.  If  he  intend- 
ed to  steal  when  he  acquired  the  posses- 
sion—as, when  a  man  hires  n  horse  he  has 
already  formed  in  bis  mind  the  desiffn  and 
intent  to  steal  at  the  time  of  hiring— he 
may  be  guilty  of  larceny;  not,  however,  if 
be  conceiyeM  the  intent  to  steal  the  horse 
after  having  acquired  the  possession  law- 
fully. State  V.  Hoffman,  18  Mo.  329;  State 
V.  Sbernier.  55  Mo.  83;  State  v.  Stone,  A8 
Mo.  )01.  In  such  a  case  it  is  the  duty  of 
the  court  to  define  the  offense,  and  let  the 
jury  ascertaiu  the  fact  or  intent,  and 
measure  the  Hefendant's  guilt  accordingly. 
So  In  this  case,  while  the  great  preponder- 
ance of  the  evidence  on  the  part  of  the 
state  tended  to  prove  embezzlement,  yet 
there  was  evidence  from  which  a  Jury,  un- 
der proper  instructions,  might  have  found 
defendant  guilty  of  larceny  if  they  believed 
it,  and  they  should  bave  been  told  what 
the  essentials  of  larceny  were,  and,  if  be- 
yond a  reasonable  doubt  they  found  de- 
fendant guilty  of  either  grand  or  petit  lar- 
ceny, to  convict  him,  otherwise  acquit 
him,  as  be  was  no  longer  on  trial  for  em- 
bezzlement after  the  ooyfe  was  entered. 
As  the  instruction  No.  2  for  the  state  au- 
thorised them  to  find  defendant  guilty  of 
larceny  on  the  proof  of  either  larceny  or 
embezzlement,  and  there  was  evMence  to 
support  either,  we  cannot  tell  whether 
the  Jury  found  him  guilty  of  larceny  on 
the  proof  of  embezzlement  or  not.  This 
be  was  entitled  to  know,  and  so  Is  this 
court. 

We  have  come  to  this  conclusion  after 
the  most  careful  deliberation.  We  feel 
that  a  solemn  act  of  the  legislature  ought 
not  to  be  declared  nnconstitutionnl,  un- 
less It  is  clearly  in  conflict  with  the  organ- 
ic law;  and,  as  we  have  said.  It  is  with 
the  greatest  reluctance  that  we  feel  com- 
pelled to  differ  with  an  opinion  rendered 
by  this  court  prior  to  its  division.  On  the 
other  band,  when  a  citizen  is  on  trial  for  his 
liberty  or  his  life,  we  think  be  has  a  right 
to  demand  of  us  to  see  that  he  is  not  held 
in  violation  of  a  plain,  constitutional  pro- 
vision. As  theconstitutlonallty  of  section 
3M7  was  not  mooted  in  State  v.  Broderlck, 
70  Mi>.  622,  it  cannot  be  fairly  said  to  have 
been  approved.  If  we  require  precedent 
for  examining  into  the  constitutionality 
of  this  section  after  It  had  once  passed  re- 
view without  being  challenged  in  this  re- 
gard, we  nee<l  only  refer  to  section  1886, 
Rev.  St.  1879.  After  the  constitutionality 
of  that  section  had  been  challenged  in  State 
V.  Hickman,  7Ei  Mo.  41N,  and  State  v.  Jen- 
nings, 81  Mo.  185,  it  was  held  constitution- 
al: bot  in  State  v.  Berkley,  92  Mo.  41,  4 
8.  W.  Rep.  24,  the  section  was  again  be- 
fore thiscoart,  and  all  tlirea  of  the  Judges 
who  beld  it  nnconstltutlonal  are  now 
inembeni  of  this  court.    In  holding  that 


section  void.  Judge  Sherwoou  quotes 
witb  approval  Judge  Coolet's  remark 
that  "the  securities  of  individual  rights 
cannot  be  too  frequently  declared,  nor  in 
too  many  forms  of  words,  nor  is  it  possi- 
ble to  guard  too  vigilantly  against  the  en- 
croachments of  power,  nor  to  watch  wttb 
too  lively  a  suspicion  the  propensity  of  per- 
sons in  authority  to  break  through  the 
'cobweb  chains  of  paper  constitutions.'" 
2  Story,  Const.  §  1938. 

Keeping  in  mind,  then,  the  constitution- 
al provision  "that  tlie  defendant  has  a 
right  to  demand  the  nature  and  cause  of 
the  accusation, "  does  a  simple  charge  of 
larceny  meet  the  requirement  of  the  con- 
stitution? To  do  so  the  two  crimes  must 
be  essentially  the  same,  or  one  included  In 
the  other.  Compare  them.  First.  Lar- 
ceny can  be  committed  by  any  person  ca- 
pable of  committing  a  crime.  Embezzle- 
ment, under  this  instruction,  and  the  sec- 
tion 3549  It  was  designed  to  construe, 
conid  only  be  committed  by  a  person  16 
years  of  age;  and,  this  exception  as  to 
age  being  included  In  the  same  clause  cre- 
ating the  offense,  the  indictment  must 
show  negatively  that  defendant  does  not 
come  within  this  exception.  Section 
3549,  Rev.  St.  Mo.  1889;  6  Amer.  &  Eng. 
Enc.  Law,  496;  State  v.  Lanier,  88  N.  C. 
658.  Second.  Larceny  was  an  offense  at 
common  law.  Embezzlement  Is  purely  a 
statutory  crime,  and  everything  must  be 
averred  which  is  necessary  to  bring  the 
case  within  the  statute.  State  v.  Qabrlel, 
88  Mo.  631;  People  v.  Allen,  5  Denlo,  76; 
1  ''hit.  Crim.  Law.  (1841,)  281-283;  Archb. 
Crim.  Pi.  (Ed.  1846)  50,  8  Chit.  Crim.  Law, 
962;  6  Amer.  &  Eng.  Enc.  Law,  495,  notes 
4  and  5;  Hamuel  v.  State,  5  Mo.  260; 
State  V.  Mohr,  68  Mo.  803;  State  v.  Flint, 
62  Mo.  393.  Tb/ri^.  In  charging  larceny  no 
allegation  of  any  fiduciary  relation  exist- 
ing between  the  thief  and  the  owner  of 
the  goods  is  necessary.  In  embezzle- 
ment.  no  indictment  is  good  without  such 
an  allegation.  Washington  v.  State,  72 
Ala.  272;  Com.  V.  Butterick,  100  Mass.  1; 
Gaddy  v.  State,  8  Tux.  App.  127;  Wise  v. 
State,  41  Tex.  139.  It  is  the  brench  of 
this  fiduciary  relation  that  constitutes  the 
gist  of  the  offense.  State  v.  Johnson,  21 
Tex.  776.  If  an  indictment  for  embezzle- 
ment would  be  InsutHcient  which  attempt- 
ed to  charge  It  and  failed  by  reason  of 
omitting  the  necessary  averments  to 
make  It  a  good  pleading  of  a  statutory 
offense,  bow  much  more  reason  there  is 
for  refusing  to  hold  a  defendant  for  em- 
bezzlement when  no  attempt  or  pretense 
is  made  of  trying  to  inform  him  that  the 
state  expects  to  prove  an  embezzlement, 
but  simply  charges  him  with  a  larceny. 
State  V.  Arter,  65  Mo.  653:  State  v.  Stone, 
68  Mo.  101.  Fourth.  In  larceny  the  thief 
obtains  possession  of  the  goods  by 
stealth,  and  without  holding  any  relation 
of  trust  to  the  owner.  In  embezzlement, 
under  this  section,  he  must  obtain  posses- 
sion of  the  money  or  goods  by  virtue  of 
bis  employment.  Fifth.  There  can  be  no 
larceny  without  a  trespass  or  felonious 
caption.  There  can  be  no  embezzlement 
unless  the  defendant  is  in  the  lawful  pos- 
session of  the  property  of  his  employer. 
Indeed,  it  is  clear  that  if  one  is>  guilty  pf 
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larceny  be  Is  not  gnUty  of  embe»lement, 
and,  If  gnilty  of  embeszlement,  be  cannot 
be  Rullty  of  larceny.  Fulton  v.  State,  13 
Ark.  168;  Com.  v.  Siinp8on,9  Metir.  (Masa.) 
138. 

How,  then,  ean  we  say  that  an  indict- 
ment for  one  will  be  aHufficlent  notice  to  a 
defendant  that  be  will  be  tried  for  the 
other?  la  it  right — not  la  thia  the  tecti- 
nical  rule,  bat,  aa  between  man  and  man, 
the  state  and  the  citlien,  is  it  lust — to  at- 
tempt to  deprive  him  of  his  liberty,  with- 
out giving  him  a  fair  and  clear  statement 
of  the  facts  upon  which  his  guilt  rests? 
We  think  not.  It  is  immaterial  what  an 
offense  is  named :  the  conotltution  means 
the  defendant  shall  have  a  right  to  linow 
of  what  he  is  accused.  Not  the  evidence, 
but  a  clear  statement  of  such  facts  as 
constitute  the  statutory  otiense.  (in  this 
case,)  so  that  he  may  know  how  and  what 
be  must  meet.  Huntsman  v.  State,  12 
Tex.  App.  619;  Baker  v.State,  6  Tex.  App. 
847.  Indeed,  the  writer  regards  the  argu- 
ment of  Judge  HiTRT  in  Huntsman  v. 
State,  as  unanswerable,  and  would  be  per- 
fectly willing  to  decide  this  case  upon  that 
authority  alone.  So  we  conclude  that 
these  two  offenses  as  to  the  sections  we 
ba  ve  considered  are  so  materially  different 
and  distinct  that  the  legislature,  having 
dedned  each,  cannot  permit  a  defendant 
to  be  put  upon  trial  for  either  without  an 
Indictment  that  would  advise  him  of  the 
nature  and  cause  of  the  accusation;  and 
we  hold  that,  as  the  section  now  stands, 
a  mere  general  charge  of  larceny  will  not 
besufBcient  to  sustain  a  charge  of  em- 
beulement.  In  other  words,  no  one  caa 
be  prosecuted  for  a  felony  except  upon  an 
indictment  fur  that  felony.  To  say  that  a 
man  can  be  indicted  for  one  crime  and 
convicted  of  a  different  one  is  a  denial  of 
the  right  to  demand  the  nature  and  cause 
of  the  accusation.  If  the  legislature  de- 
sires to  make  larceny  and  embezzlement 
one,  they  can  do  so  by  providing  they 
shall  have  the  same  ingredients;  but  so 
long  as  by  the  legislative  declaration 
they  are  committed  by  different  classes  of 
persons,  by  persons  bearing  different  rela- 
tions to  each  other,  and  under  different 
circumstances,  they  are  distinct  crimes, 
and,  under  the  constitution,  each  crime 
must  be  described  in  the  indictment;  and 
it  follows  a  description  of  one  will  not  fit 
the  other,  and  It  is  not  competent  for  the 
leglHlature  to  dispense  with  a  material 
averment  of  a  crime  that  it  has  defined. 
So  we  can  answer  that  the  instruction 
would  not  have  lieen  good  if  it  had  au- 
thorized the  jury  to  find  defendant  guilty 
of  embezzlement. 

8.  The  Jury,  in  its  verdict,  did  not  specify 
the  count  under  which  they  found  defend- 
ant guilty  of  putit  larceny.  The  court 
ought  not  to  have  received  such  a  verdict. 
The  defendant  wasentltled,  on  the  clearest 
principles  of  law  and  right,  to  know  under 
which  count  they  claimed  he  was  guilty, 
and  he  was  entitled,  of  course,  to  know 
on  which  he  was  acquitted.  As  it  is.  no 
one  can  know  of  which  he  Is  guilty  and  of 
which  he  is  innocent.  We  are  cited  by  the 
attorney  general  to  State  v.  Pitts,  68  Mo. 
656,  as  sustaining  a  general  verdict  where 
then*  are  several  counts  in  the  Indictment; 


bat  that  case  Is  not  applicable  bare.  In 
that  case  the  several  counts  all  related  to 
the  same  transaction, — one  felonloas  as- 
sault. That  case  simply  followeti  State  v. 
Jennings,  18  Mo.  485,  and  State  v. Bean,  21 
Mo.  267,  and  State  v.  McCae,  80  Mo.  112. 
In  every  case  the  Jury  should  respond  to 
the  whole  case,— if  a  civil  case,  to  the 
whole  petition;  if  a  criminal  case,  to 
every  count  in  the  Indictment.  They 
should  either  acquit  or  convict  on  each 
count.  Wilson  v.  State,  20  Ohio.  26; 
Williams  V.  State,  6  Neb.  884;  Casey  v. 
State,  20  Neb.  188,  29  N.  W.  Rep.  264; 
Bricker  v.  Railway  Co.,  83  Mo.  891 ;  State 
V.  Bedell,  85  Mo.  App.  561.  For  these  rea- 
sons the  Judgment  is  reversed,  and  re- 
manded for  a  new  trial  in  accordance 
with  this  opinion.  As  it  goes  back,  wn 
may  as  well  say  that  the  court  cannot  be 
too  careful  in  confining  witnesses  to  what 
they  know,  and  in  excluding  their  guesses 
and  surmises. 

'  Macfarlank,  J.,  concnrs  In  paragraphs 
1  and  8.  and  expresses  no  opinion  as  to 
paragraph  2.  Thomas,  J.,  concurs  in  par- 
agraphs 1  and  8,  and  -will  express  his 
views  as  to  the  point  involved  in  para- 
graph 2  in  a  separate  opinion. 
Judgment  reversed,  and  cause  remanded. 

Thomas,  J.  I  do  not  concor  In  para- 
graph 2  of  the  foregoing  opinion.  I  do 
not  believe  that  section  8947,  Rev.  St.  1889, 
Is  In  conflict  with  section  22  of  our  bill  of 
rights,  which  provides  that  a  party  ac- 
cused of  crime  shall  have  the  right  "to  de- 
mand the  nature  and  cause  of  the  accusa- 
tion." The  word  "embezzlement, "as  used 
in  section  3947,  supra,  I  construe  to  mean 
that  technical  embezzlement  which  differs 
from  larceny  only  in  this :  that  the  latter 
implies  a  wrongful  taking,  while 'the  for- 
mer does  not.  "Larceny"  is  defined  to  be 
the  taking  and  removing  by  trespass  of 
personal  property,  which  the  ■  trespasser 
knows  to  belong,  either  generally  or  spe- 
cially, to  Another,  with  the  intent  to  de- 
prive the  owner  of  his  ownership  therein 
absolutely.  If  the  words  "by  trespass" 
be  eliminated  from  this  definition  of  "lar- 
ceny," we  will  have  a  definition  of  "embes- 
zlemeut"  as  that  word  is  used  in  this  sec- 
tion. A  party  can  be  convicted  of  embes- 
zlement  under  an  indictment  for  larceny 
and  for  larceny  under  an  indictment  for 
embezzlement  only  when  the  wrong-doer 
takes  money  or  propert.v  of  another  with 
the  intent  todeprlvethe  owner  of  his  own- 
ership therein  absolutely.  The  gravamen 
of  the  charge  in  either  case  is  the  larce- 
nous intent,  the  animus  turandi,  of  the 
wrong-doer.  The  relation  the  wrong-doer 
sustains  to  the  owner  of  the  property  tak- 
en either  In  larceny  or  eAihezziement  is  not 
an  essential  element  of  crime,  and  the  leg- 
islature can  therefore  dispense  with  ao 
averment  of  it.  This  view  is  supported 
by  the  cases  of  State  v.  Porter,  2»  Mo.  201, 
and  State  v.  Broderick,  70  Mo.  622.  The 
cases  of  State  v.  Arter,  65  Mo.  VSR,  and 
State  V.  Gabriel,  SS  Mo.  632,  are  not  In  con- 
flict with  the  Porter  and  Broderick  Cases, 
supra,  because  in  each  of  those  cases  the 
accused  was  Indicted  for  a  common-law 
larceny,  and  it  was  held^be  could  not  be 
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vonnete<1  on  evidence  abowlng  a  statu- 
tory Inrceny.  There  is  no  statute  author- 
ixing  soch  a  conviction  in  such  a  case. 
But  as  to  larceny  aud  cmbezslement  we 
have  an  express  statute  autborislog  the 
conviction  of  the  accuued  ul  one  upon  an 
indictment  tor  the  other,  but  no  such  con- 
viction onjcht  to  stand  unless  the  larce- 
nuns  Intent  be  proved,  and  found  by  the 
Jury  to  exist.  In  the  case  at  bar  the  court, 
in  its  deflnitlon  of  an  embezzlement  tor 
whlcb  the  defendant  might  be  fouud  guilty 
under  an  Indictment  for  larceny,  wholly 
omitted  the  element  of  the  HDliuua  ttirandl, 
and  tbua  committed  reversible  error. 


Campbell  et  al.  y.  Nicholson. 

(Court  cf  AppeaU  of  Texas.    Jan.  20,  1893.) 

Joiin>aB  OP  Actions — Note  and  Chattsl  IIobt- 

GAO>. 

Defendant  ezecated  contemporaneoaily  a 
note  containicg  a  mortgage  lien  on  certain  chat- 
tels, and  a  cbattel  mortgage  on  the  same  proper- 
ty, both  to  secnre  the  same  indebtedness.  The 
note  was  silent  abont  Intertist,  bnt  the  mortgage 
fixed  the  rate  at  12  per  cent.  PlalnUfl  sued  on 
the  note  and  to  foreclose  the  mortgage.  Held, 
that  the  note  and  mortgage  were  one;  and  plain- 
tiff was  entitled  to  judgment  on  the  note,  with  12 
per  cent,  interest,  and  a  decree  foreclosing  the 
mortgage. 

Appeal  from  Washington  county  court ; 
Lafayettr  Kirk,  Judge. 

Action  by  J.  B.  Campbell  &  Co.  against 
Bill  Nicholson.  Judgment  for  plalntilf  in 
part.  Plaintiff  appeals.  Reformed  and 
rendered. 

Eddlns  &  Ewlng,  for  appellant.  Searcjr 
Jt  GHirett,  tor  appellee. 

Davidson,  J.  This  suit  was  brought  by 
J.  B.  Campbell,  a  merchant  doing  business 
under  the  style  of  "J.  B.  Campbell  &  Co. " 
in  Washington  county,  Tex.,  on  the  11th 
day  of  October,  1890,  upon  a  promissory 
note  for  the  sum  of  fS7.94,  executed  by 
said  Nicholson  to  said  Campbell  &  Co. 
Said  note  contained  a  mortgage  Hen  upon 
two  bay  mares,  and,  in  addition  tbei-eto, 
appellant  sought  to  foreclose  a  chattel 
mortgage  upon  said  two  mares,  which 
had  been  executed  by  said  Nicholson  to 
said  Campbell  &  Co.  to  secure  said  indebt- 
edness. Appellant  sued  out  a  writ  of  se- 
questration, and  had  the  same  levied  up- 
on the  two  mares,  which  were  alleged  to 
be  worth  $60  each,  or  $120  together.  On 
October 21, 1890,  appellant  recovered  a  Judg- 
ment in  the  justice's  court  against  appel- 
lee for  f87.94,  with  interest  from  that  day 
at  8  per  cent.,  together  with  a  forecloenre 
of  the  mortgage  lien  upon  said  two 
mare*.  Appellee  appealed  to  the  county 
coort,  and  there  the  appellant,  on  March 
20. 1891,  recovered  a  Jadgmeot  for  $96.44, 
with  Interest  from  that  date  at  8  per  cent., 
from  which  Campbell  appeals;  this  being 
a  jndgpment  on  the  note  alone,  and  with- 
out foreclosure  of  his  lien  on  the  mares. 
The  court  confined  the  plaintiff's  recovery 
to  the  amount  of  the  note  sued  on,  with 
interest,  and  excluded  fn>in  the  considera- 
tion of  the  Jury  the  plaintiff's  right  to  fore- 
close the  mortgage  nmliudied  lu  the  note 
sued  on,  and  also  his  chattel  mortgage, 
and  the  court  charged  the  Jury  that  appel- 


lant could  only  recover  the  amount  of  the 
note,  with  8  per  cent,  interest  thereon 
from  its  maturity.  It  was  shown  by  the 
testimony  in  the  case  that  the  note  and 
mortgage  were  executed  on  the  24tb  of 
November,  18S9,  at  the  same  time,  and 
constituted  one  and  the  same  contract. 
The  note  did  not  stipulate  for  any  amount 
or  Interest,  but  In  the  mortgage  the  appel- 
lee agrees  to  pay  12  per  cent.  Interest,  and 
because  of  this  seeming  variance  between 
the  mortgage  and  the  note  the  court  re- 
fused to  permit  the  mortgage  to  be  intro- 
duced in  evidence.  This  ruling  of  the  court 
was  clearly  erroneous.  The  two  instru- 
ments were  one  and  the  same  instrument, 
each  a  part  of  the  other,  having  been  exe- 
cuted contemporaneously.  "It  Is  a  well- 
established  rule  that  two  deeds  or  writ- 
ings executed  at  the  same  time  and  be- 
tween the  same  parties,  and  In  reference 
to  the  same  subject-matter,  are  to  be 
taken  as  parts  of  the  same  contract,  and 
as  forming  one  entire  agreement."  How- 
ards V.  Davis,  6  Tex.  174.  The  court  erred 
In  excluding  the  chattel  mortgage  execut- 
ed by  appellee  to  secure  the  pnyment  of 
the  note.  2  Civil  Cas.  Ct.  App.  531 ;  Mc- 
Kelvain  v.  Allen,  68  Tex.  887;  Homo  v. 
l''hatham,e4Tex.  41:  James  v.  Adams,  Id. 
198.  Because  the  court  erred  in  not  giving 
the  appellant,  Campbell  &  Co.,  a  decree 
foreclosing  his  mortgagee,  the  judgment  Is 
here  reformed,  and  is  rendered  in  favor  of 
appellant  against  the  appellee  for  the  sum 
of  f87.94,— the  amount  of  the  promis- 
sory note  sued  on,— together  with  12  per 
cent.  Interest  upon  the  same  from  the  ma- 
turity thereof,  to-wit,  the  Ist  day  of  Janu- 
ary, 1890,  and  a  foreclosure  of  his  mortgage 
Hen  upon  thetwo  mares  branded  HOLT, 
described  In  his  note  and  chattel  mort- 
gage, aud  all  costs  in  this  behalf  expended, 
for  which  execution  may  issue.  Reformed 
and  rendered.  All  Judges  present  and  con- 
curring. 

Gulp,  C.  &  S.  F.  Rt.  Co.  v.  Sumrow.» 

(Court  of  Appeals  of  Texas.    Dec.  14, 1887.) 
Damaobb— Opinion  Evidkncb— Costs  on  Apfbai« 

1.  In  arriving  at  the  damage  in  an  action  for 
a  partial  destruction  of  a  matured,  but  ungath- 
ei^,  crop  of  cotton,  evidence  that  the  estimated 
amount  destroyed  was  three  bales,  worth  tiO 
each,  and  the  cost  of  gathering,  ginning,  and 
baling  would  have  been  $10  per  bale,  was  com- 
petent and  properly  admitted. 

3.  Where,  on  appeal  from  Justice  court,  trial 
de  novo  in  the  county  court  reduced  the  Justice 
court  Judgment,  In  the  absence  of  good  causa 
stated  in  the  record  to  the  contrary,  the  appel- 
lant should  recover  costs  of  the  county  court 

Appeal  from  Hunt,  county  court:  J.  S. 
Sharbill,  Judge. 

Action  by  H.  F.  Sumrow  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany for  damage  in  the  destruction  of  a 
crop  of  cotton.  Plaintiff  had  Judgment, 
and  defendant  appeals.  Judgment  re- 
formed. 

Alexander  dt  Clark,  tor  appellant. 

WiLLSoN,  J.  It  was  not  error  to  admit 
the  evidence  objected  to  by  appellant,  as 

>  This  case  is  published  by  request,  never  hav- 
ing been  published  In  the  State  Reports. 
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to  the  daa  nge  done  to  appellee's  crop. 
It  is  evident  from  uppellee'ti  claim  that  It 
was  foi  daiiiaKes  fur  the  partial  deHtrue- 
tiun  of  his  matured,  but  angathered,  cot> 
ton  crop.  In  arriving  at  an  estiniate  of 
such  damage  It  was  competent  for  him 
to  prove  that  the  cocton  deatroyed  would 
have  made,  when  gathered,  ginned,  and 
baled,  three  average  bales,  and  that  the 
market  value  of  said  three  baleo  would 
have  been  f40  each,  less  the  expenses  of 
gathering,  ginning,  and  baling,  which 
would  have  been  f  10  per  bale.  Kuch  evi- 
dence with  reasonable  certainty  fixed  the 
market  value  of  the  nngathered  cotton 
which  had  been  destroyed.  II  the  cotton 
destroyed  had  not  been  matured  at  the 
time  of  its  destruction  a  conjectural  esti- 
mate of  what  the  crop  would  have  pro- 
dnced  would  not  have  been  sufBeient  or 
admissible  evidence  to  prove  market  value. 
White  &  W.  Cond.  Civil  Cas.  5§4«2-1139;  2 
White  &  W.  Cond.  Civil  Cas.  §  288.  The 
court  charged  correctly  the  measure  of 
damage  as  to  the  crop  destroyed,  and  the 
evidence  supports  the  finding  of  the  Jury. 
There  is  sufficient  evidence,  we  think,  to 
support  the  finding  of  the  Jury  awarding 
appellee  damages  for  afailure  of  appellant 
to  construct  necessary  farm  crossings, 
and  the  charge  of  the  court  with  reference 
to  this  issue  is,  we  think,  not  erroneous. 

There  is  an  error  In  the  judgment  in  so 
far  as  it  adjudges  all  the  costs  agaiust  ap- 
pellant. This  suit  originated  in  the  jus- 
tice court,  ill  which  court  a  judgment  for 
$150  was  rendered  against  appellant.  On 
appeal  to  the  county  court,  and  upon  a 
trial  de  novo,  the  Justice's  judgment  was 
reduced  to  the  sum  of  $llH.S.<i}i.  This  Enti- 
tled appellant  to  recover  the  costs  of  the 
county  court,  unless  for  good  cause  stat- 
ed in  the  record  the  county  court  should 
adjudge  otherwise,  and  no  cause  fs  stated 
in  the  record  in  this  case  for  adjudging  all 
the  costs  against  appellant.  Kev.St.  arts. 
1432-1434:  2  White  &  W.  Cond.  Civil  Cas.  § 
9  624.  The  judgment  is  here  reversed,  and 
reformed  so  as  to  adjudge  the  costs  of  the 
county  court  against  appellee,  and  the 
costs  of  this  appeal  are  also  adjudged 
against  appellee.  ' 


Bbnsinqrr  Self-Adding  Cash  Rgqisteb 
Co.  V.  Cain. 

(Court  of  Appeals  of  Texat.    Jan.  83,  1892.) 

CioiniiTioxAi.  Balb  —  Elkctiom  of  Rbmedibs  bt 
Sellbb. 
Where  plsiotift  sells  and  delivers  chattels 
under  a  contract  providing  that  the  title  shall 
not  p^iss  until  the  af;ree<i  price  is  paid,  and  that 
he  may  reclaim  possegslon  in  default  of  payment, 
he  may,  on  the  pui-chaser's  failure  to  pay,  elect 
to  reclaim  possession  or  enforce  payment  of  ttie 
price. 

Appeal  front  Dallas  county  court;  E.  Q. 
BowEK,  Judge. 

Action  by  the  Bensinger  Self-Adding  Cash 
Reglnter  Company  against  F.  F.  Cain. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Reversed. 

liassett,  Seay  A  Mume,  for  appellant. 

White,  P.  J.  Aj>pellant,  the  Bensinger 
Self-Adding   Cash  Register  Company,  aa 


plaintiff,  sued  to  recover  of  the  appellee,  F. 
F.Cain,  as  defendant,  the  snm  of  9245,  with 
interest  and  attorney's  fees,  due  upon 
certain  promissory  notes  and  contracts 
made  by  the  defendant  for  two  certain 
cash  registers  sold  and  delivered  to  him 
by  plaintiff  at  his  special  Instance  and  re- 
quest, and  to  foreclose  a  Hen  thereon.  The 
charging  part  of  the  (letltion  alleged  that, 
on  February  10, 1890.  and  on  April  12,1890, 
respectively,  plaintiff  sold  and  delivered 
to  defendant  two  certain  cash  registers, 
each  tor  the  sum  of  $145,  the  said  purchase 
money  for  each  being  due  and  payable  at 
Dallas,  Tex.,  in  five  monthly  payments  of 
$20  each,  from  the  dates  of  said  respective 
purchases,  as  evidenced  by  defendant's 
written  contracts  of  purchase,  which  con- 
tracts of  purchase  were  set  out  at  length 
In  the  petition.  The  petition  further  al- 
leged that  defendant,  in  compliance  with 
his  obligation  of  February  10,  1890,  and  as 
an  evidence  of  the  balance  of  the  pnrchase 
money  then  due  plaintiff  on  the  registers 
then  purchased  and  received  by  bim.  exe- 
cuted and  delivered  to  the  plaintiff  his  five 
promissory  notes  of  date  February  10, 
1890,  each  for  the  sum  of  $20,  and  payable 
1,  2,  3,  4,  and  5  months  after  date,  respect- 
ively, to  the  order  of  plaintiff,  witn  8  per 
cent.  Interest  from  maturity,  and  attor- 
ney's fees;  that  the  defendant  hasfalled  and 
refused  to  execute  the  said  notes,  as  agreed 
in  said  obligation  of  the  12th  of  April,  1890; 
that,  by  reason  of  the  premises,  plaintiff 
has  a  lien  upon  the  said  registers,  and  the 
defendant  became  liable,  etc.,  to  pay  the 
plaintiff  the  sum  of  $245,  with  interest,  as 
therein  specified,  and  attorney's  fees, 
which  are  the  reasonable  sum  of  $50; 
that,  also,  the  said  registers  were  sold 
and  delivered  at  the  special  request  of  the 
defendant,  and  by  him  long  since  had  and 
received ;  and,  although  the  said  install- 
ments are  long  sincedae,and  the  payment 
thereof  often  requested,  the  defendant  has 
heretofore  failed  and  still  falls  and  refuses 
to  pay  the  same  or  any  part  thereof. 
Prayer  for  judgment  for  the  debt.  Interest, 
and  attorney's  fees,  with  a  foreclosure  of 
the  lien,  for  costs,  and  equitable  relief. 
The  defendant  answered  with  a  general 
demurrer  to  the  petition,  which  waa  by 
the  court  sustained,  and  the  suit  dis- 
missed, and  from  the  judgment  dismiss- 
ing the  suit  tills  appeal  is  prosecuted. 

The  court  erred  in  sustaining  the  gener- 
al demurrer,  and  dismissing  tlie  petition. 
In  Bank  v.  Thomas,  09  Tex.  2.37,  6  S.  W. 
Rep.  56.5,  it  is  held  that,  when  the  owner 
of  personal  property  transfers  its  posses- 
sion to  one  who  executes  his  notes  to  pay 
for  it  an  agreed  price,  ata  stipulated  time, 
under  a  contemporaneous  contract,  by  the 
terms  of  which  the  title  Is  to  remain  with 
the  vendor  until  the  price  is  paid,  with  the 
right  to  reclaim  possession  if  the  price  is 
not  paid  at  the  time  agreed  on,  the  orig- 
inal owner,  in  default  of  payment,  may 
elect  either  to  enforce  payment  of  the 
notes  or  to  reclaim  possession.  The  asser- 
tion of  either  right  Is  the  abandonment 
of  the  other.  To  resume  pussesslon  can- 
cels the  right  to  enforce  payment  of  the 
obligation  to  pay,  and  au  effort  to  enforce 
payment  is  equivalent  to  an  admission  of 
title  in  the  purchaser.    Becaoae  at  the  er^ 
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ror  Indicated  above,  the  Jndgment  is  re- 
versed, and  tbecanap  remanded.  AIl]xidge8 
present  and  concurrins. 


Scott  y.  Mexican  Nat.  R.  Co. 
(Court  o/  Appeai*  cf  Texas.    Jan.  90, 18B3.) 

COCKTBR  -CLAllf— PLBADIHO— DaMAOBS  — JuXISDIO- 
TIOKAL  AMOCNT — WaIVBS. 

1.  Where  plaintiff  sues  a  railroad  company 
for  services  as  an  en^neer,  defendant  can  plead 
«  counter-claim  for  damages  resulting  from 
plaintiff's  negligence  in  runniag  defendant's 
train,  under  Rev.  Bt.  art.  660,  allowing  a  counter- 
claim to  tie  pleaded  where  it  is  founded  on  a 
cause  of  action  arising  ont  of,  Incident  to,  or 
connected  with  plaintiff's  cause  of  action. 

a.  Where  defendant's  counter-claim  exceeds 
the  court's  Jurisdiction,  he  may  waive  the  ez- 
s,  and  bring  himself  within  its  Jurisdiction. 


Appeal  from  Webb  coDnty  court ;  J.  M. 
Rodriguez,  Judge. 

Action  by  W.  W.  Scott  against  the  Mex- 
ican National  Railroad  Company.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirmed. 

Atlfe  Jt  Earnest,  tor  appellant.  Nlebol- 
aoD,  Dodd  A  Mallally,  for  appellee. 

Whitk,  p.  J.  The  court  did  not  err  In 
refusing  to  strike  out  appellee's  plea  In  re- 
convention. The  statute  (article  660,  Rev. 
St.  1)  allows  set-off  or  counterclaims  to 
be  pleaded  where  founded  on  a  cause  of 
action  arising  out  of  or  Incident  to  or  con- 
nected with  the  plaintitt's  cause  of  action. 
Plaintiff's  claim  was  for  services  au  engi- 
neer of  the  railroad.  Defendant  pleaded. 
In  reconvention,  damages  on  account  of 
the  neerllgent  act  of  plaintiff,  as  engineer, 
in  ranning  his  train  out  of  proper  time, 
whereby  It  came  In  collision  with  anntlier 
train  running  on  proppr  time,  whereby  de- 
fendant was  damaged  In  the  sum  of  $1,- 
200,  asking  that  f 200  of  this  fl,2ilO  be  al- 
lowed as  a  set-off  to  plalntltf'sclaim,  waiv- 
ing the  excess  over  the  $200  pleaded.  The 
matter  pleaded  In  reconvention  grew  ont 
of  tlie  employ  luent  of  plaintiff  as  engineer 
by  defendant  company,  and  was  incident 
to  and  connected  with  plaintiff's  cause  of 
action  as  such  engineer.  The  case  of  Rail- 
way Co.  V.  Hnrless.  1  Civil  Cas.  Ct.  App.  5 
582,  is  a  case  directly  In  point,  and  to  the 
effect  that  tbt;  railroad  company  may  re- 
cover for  damages  caused  by  the  negli- 
gence of  its  employe,  in  the  performance 
of  bis  dnty,  in  a  suit  by  the  latter  for 
wages  earned.  It  Is  no  objection  to  the 
plea  that  the  amount  pleaded  was  in  ex- 
cess of  the  Jurisdiction  of  the  Justice  court. 
Inasmuch  as  the  defendant  only  asked  for 
a  Judgment  for  $200,  which  wos  anamoant 
within  tbe  Jurisdiction  of  said  court; 
waiving,  at  the  same  time,  the  excess 
over  and  above  the  said  $200.  1  Civil  Cas. 
Ct.  App.  S  102;  Dalby  v.  Murphy,  25  Tex. 
354. 

Affirmed.  All  Judges  present  and  eon- 
cnrrinK. 

>Bev.  St.  art.  6B0:  "Nothing  in  the  preceding 
article  shall  be  so  construed  as  to  prohibit  the 
defendant  from  pleading  in  set-off  any  counter- 
claim founded  on  a  cause  of  action  arising  out  of 
or  incident  to  or  connected  with  the  plaintiff's 
canie  of  action. " 


MoRRiB  et  ah  V.  Statb. 

(Court  of  AfypeaXs  of  Textu.    Jan.  28, 1893.) 

Jdsisdiotion  or  Cwnmr  Court— Aotiokvob  Fbii- 

ALTT. 

The  oonnty  court  has  no  jurisdiction  to  try 
a  case  brougbt  in  behalf  of  the  state  to  recover  a 
penalty  for  the  breach  of  a  liquor  dealer's  bond, 
since  such  suit  mast,  under  the  provisions  of  the 
constitution,  be  brought  in  the  district  court. 
State  V.  Btoutsenberger,  (Tex.  App.)  16  S.  W. 
Rep.  801,  and  State  v.  figgerman,  (Tex.  Sup.)  Id. 
1067,  followed. 

Appeal  from  Robertson  county  court; 
Q.R.  Dunn,  Judge. 

Action  in  the  name  of  tbe  state  for  the 
use  of  Robertson  county  against  H.  Mor- 
ris and  others  to  recover  a  penalty. 
Judgmentfor  plain  tiff.  Defendants  appeal. 
Reversed. 

Scott,  Field  A  W.  I.  Pardan,  for  appel- 
lant. W.  L.  Davidson,  Asst.  Atty.  Gen., 
for  the  State. 

Hurt,  J.  This  was  a  suit  instituted  in 
the  county  court  by  the  county  attorney 
in  the  name  of  the  state  to  recover  for 
the  use  and  benefit  of  tbe  county  a  pen- 
alty for  a  breach  of  a  consideration  of  a 
liquor  dealer's  bond ;  the  breach  alleged 
being  that  the  principal  in  tbe  bond  per- 
mitted lewd  women  to  enter  and  remain 
in  his  place  of  business.  'That  tiie  county 
court  has  no  jurisdiction  to  try  such 
cases  was  decided  by  this  court  in  the 
case  of  State  v.  Btoutsenberger,  (Tex. 
App.)  16  S.  W.  Rep.  304.  It  is  a  suit  In 
behalf  of  the  state  to  recover  a  penalty, 
and  buch  suits  must,  under  the  provisions 
of  tbe  constitution,  l>e  brought  in  tbe  dis- 
trict court.  It  was  so  held  by  our  su- 
preme court  in  State  V.  Eggerman,  (Tex. 
Sup.)  16  S.  W.  Rep.  1067.  Because  the 
county  court  had  no  jurisdiction  of  the 
subject-matter  of  the  suit,  the  Judgment 
is  reversed,  and  the  suit  dismissed. 

White.  P.  J.,  concurs.  Davidson,  J., 
disqualified,  and  did  not  sit. 


EOQLBSTON  V.  OCLF,  C.  &  S.  F.  Rt.  Co.  «t  «/. 

(Court  of  Appeals  of  Texas.  Jan.  98, 1892.) 
Inadbquatb  Dakaoxs. 
Plaintiff,  in  a  suit  against  a  common  car- 
rier, proved  positively  by  four  witnesses  that  his 
horses  were  materially  damaged  by  defendant  In 
transportation,  and  defendant  produced  only  one 
witness  In  contradiction,  wbo  swore  that  he  did 
not  notice  any  damage  to  plaintiff's  stock,  but 
that  he  could  not  "In  fact  say  whether  any  of 
them  were  injured  in  shipping  or  not. "  Plaintiff 
recovered  Judgment  for  t2.1i2>^.  if  eld,  thatUie 
Judgment  was  against  the  evidence. 

Appeal  from  Tarrant  county  court;  W. 
D.  Harris,  Judge. 

Action  by  G.Eggleston  against  tbeOulf, 
Colorado  &  Santa  Fe  and  the  Atchison, 
Topeka  &  Santa  Fe  Railroad  Companies. 
Nominal  Judgment  for  plaintiff.  Plaintiff 
appeals.     Reversed. 

W.  R.  McLaary.loT  appellant. 

White,  P.J.  This  wusasuitbroughtby 
appellant  agalust  appellees  In  the  justice 
court  ot  precinct  No.  1  of  Tarrant  county, 
for  alleged  damage  to  plaintiff  by  reason 
of  defendants' negligence  as  common  car- 
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rlera,  whereby  certain  horaea,  the  prop- 
erty of  plaintitr,  were  Injured  while  being 
carried  by  aald  railroad  companies  from 
Kanaas  City.  Mo.,  to  Ft.  Worth,  Tex.  The 
amount  of  the  alleged  damage  was  fl87. 
luthejnatice  court  appellant  recovered  a 
judgment  for  $187  dollara.  Appellees  ap- 
pealed to  the  county  court,  where  appel- 
lant recovered  a  judgment  for  f  2.12JJ.  Ap- 
pellant moved  for  a  new  trial,  which  was 
overruled,  and  be  now  prosecutes  his  ap- 
peal to  this  court.  We  are  of  opinion  that 
the  judgment  la  against  the  evidence  as 
adduced  on  the  trial.  Plaintiff  proved 
poHitlrely  by  four  witucssea  that  bis 
boraea  were  damaged,  and  by  one  or  more 
witnesHes  tliat  some  of  the  injjiries  were 
of  a  perinanentcharacter;  thedamages  be- 
ing asaeeaed  at  from  SIO  to  f  75  each  on  6 
horsea.  The  evidence  on  behalf  of  the  de- 
fenae  that  the  horsea  were  not  injured  waa 
merely  the  testimony  of  the  witneaa  Polk, 
and  bla  teatimony  was  of  a  very  inconcln- 
flive  character.  This  witneaa  teatifled,  on 
diivct  examination;  "I  was  present  when 
plaintiff  unloaded  the  horses.  They  were 
unloaded  in  our  pens.  I  did  not  notice 
that  any  of  them  were  much  bruised  or 
hurt.  They  were  in  about  aacb  condition 
as  horaes  generally  are  after  being  shipped 
such  a  long  distance."  Un  cross-exami- 
nation he  said :  "  I  cannot  describe  the  ap- 
pearance of  any  of  plaiutiff's  boraea  at  the 
time  they  were  being  unloaded  from  the 
cars  Into  our  pens,  nor  afterwards.  I  did 
not  look  them  over  nor  examine  them  as 
to  their  Injnriea.  I  only  saw  tbem  casual- 
ly as  they  were  unloaded  I  did  not  notice 
that  some  of  them  were  rubbed.  I  cannot 
in  fact  say  whether  any  of  them  were  in- 
jured In  abipplng  or  not. "  We  are  clearly 
of  opinion  that  the  Judgment  is  against 
the  evidence  and  the  preponderance  of  the 
evidence;  wherefore  it  is  reversed,  and  the 
cause  remanded.  Ail  judges  present  and 
concurring. 

Thomas  v.  Nbbl 
(Court  0/  Appeals  of  Texas.    Jan.  88, 1892.) 
SsTTiNO  Aside  Dbfault— When  Ohanted. 
TTnder  Rev.  Bt.  art  1872,  providing  that  a 
motion  to  set  aside  a  judgment  shall    be   deter- 
mined at  the  term  or  court  at  which  such  motion 
is  made,  whore  a  Judgment  by  default  is  entered, 
and  at  the  same  term  a  motion,  on  which  no  ac- 
tion is  taken  by  the  court,  is  entered  to  set  aside 
the  default,  and  to  reinstate  the  case  for  trial  on 
Its  merits,   the  court  cannot,  at  a  subsequent 
term,  set  aside  the  default. 

Appeal  from  Dallas  county  court;  E.  O. 
Bower,  Judge. 

Motion  by  W.  H.  Thomas  to  strike  from 
tbe  docket  an  order  setting  aalde  a  judg- 
ment entered  by  default  in  bla  favor  and 
against  T.  W.  Neel.  The  motion  was 
overruled.  W.  H.  Thomas  appeals.  Re- 
versed. 

J.  W.  Moore,  for  appellant. 

Davidson,  J.  This  suit  was  originally 
for  the  trial  of  the  right  of  property  in  the 
county  court  of  Dallas  county.  The 
claimant's  oath  and  bond  to  the  property 
were  filed  in  tbe  month  of  April.  On  the 
12tb  day  of  May  the  case  was  regularly 
reached  and  called  for  trial.    Tbe  claim- 


ant having  failed  to  pat  in  bis  appear- 
ance and  prosecute  tbe  suit,  a  Judgment 
by  default  was  rendered  in  tbe  ease.  On 
the  13tb  day  of  May,  the  day  following 
the  judgment  by  default,  the  claimant 
made  hia  motion  to  set  aaide  aald  Judg- 
ment by  default,  and  reinstate  tbe  case 
tor  a  trial  upon  ita  merita.  Tbia  motion 
waa  not  acted  upon  by  the  court  at  its 
May  term.  At  the  subsequent  June  term, 
the  court  did  act  upon  the  motion  grant- 
ing the  same,  setting  aside  the  Judgment 
rendered  at  the  May  term,  and  reinstated 
the  case  for  trial.  No  further  action  waa 
taken  by  the  court  in  tbe  case  nntil  the 
29tb  day  of  August,  wben  the  plaintiff 
filed  his  motion  to  strike  tbe  case  fri>n> 
the  docket  and  issue  execution,  upon  the 
ground  that  the  previous  judgment  of  tbe 
court  at  the  June  term,  setting  aside  the 
judgment  by  default  and  reinstating  the 
case,  waa  without  authority  of  law  and 
void.  On  the  24tb  of  October  the  defend- 
ant filed  hia  answer  to  the  motion  to 
strike  the  case  from  the  docket  made  by 
the  plaintiff  at  the  August  term,  where- 
upon the  court  overruled  the  motion  to 
strike  the  case  from  the  docket  and 
award  execution,  and  on  the  28tb  day  of 
October  rendered  Judgment  for  the  defend- 
ant, from  which  Judgment  plaintiff  ap- 
peals to  this  court.  The  question  to  be 
determined  la  whether  or  not  the  court 
had  authority  to  set  aaide  the  Judgment 
by  default,  and  reinatate  the  caae  for  trial 
at  a  term  subsequent  to  tbe  termatwbicb 
the  motion  was  entered.  Our  statute 
says:  "All  niotiona  for  new  trials  in  ar- 
rest of  Judgmeut,  or  to  set  aside  the  Judg- 
ment, shall  be  determined  at  tbe  term  of 
the  court  at  which  said  motion  shall  be 
made."  Rev.  St.  art.  1372.  In  McKean  v. 
Ziller,  9  Tex.  oS,  which  is  a  case  directly 
In  point,  it  was  held  that  "a  motion  for  a 
new  trial  must  be  determined  during  the 
term  at  wblch  It  is  made,  or  it  will  be 
discharged  by  operation  of  law.  After 
the  adjournment  of  the  term,  a  judgment 
can  l)e  set  aside  or  vacated  only  by  an 
original  proceeding  Instituted  for  that 
purpose,  setting  forth  equitable  grounds 
sufiiuient  to  entitle  the  party  to  a  reheai<- 
iug."  "  Where  there  Is  no  entry  disposing 
of  the  motion  for  a  new  trial  the  presump- 
tion Is  that  the  motion  was  abandoned," 
(Laird  v.  State,  16  Tex.  317,)  "and  such 
motion  la  discharged  by  an  adjournment 
of  the  court. "  Because  of  the  error  in  set- 
ting aalde  the  previous  judgment  entered 
by  it  at  a  previous  term  of  the  court  upon 
a  motion  for  a  new  trial,  said  judgment 
being  without  authority  of  law  and  void, 
the  judgment  is  reversed,  and  the  cause 
remanded.  All  Judges  present  and  con- 
curring. ' 

Crockkt  et  ah  y.  Maxbt  et  at. 

(Comt  of  Appeals  tjf  Texas.    Jan.  28,  ISSii.) 

SioUBiTT  FOB  Costs — Suit  ik  Forui.  Faupbbib — 
Affidavit. 
Under  Rev.  tit.  art.  1438,  which  provides 
that  a  party  who  is  required  to  give  security  for 
costs  may  file  with  tho  cleric  an  afOdavit  of  pov- 
erty, and  the  clerk  shall  issue  process  and  per- 
form all  other  services  as  if  security  had  been 
given,  a   husband  who  joloa^  a  suit  with  hia 
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wUa  for  the  purpoae  of  proseontlng  her  rights  Ik 
the  proper  party  to  ezecnte  the  bond  for  costs, 
and  an  atBdavIt  in  forma  pauperis,  made  hj  the 
wife  alone,  is  insomoient. 

Appeal  from  Waahlnstoo  eoonty  coart; 
Lafayette  Kirk,  Judge. 

Action  by  Add  Maxey  and  husband 
afcalnst  W.  D.  Cro<:ket  and  others  for  an 
alleged  nnlawlul  seizure  of  property. 
Judgment  for  plaintiffs.  Defendants  ap- 
peal.   Reversed. 

Campbell  A  Pennington,  for  appellants. 
Searcy  A  Garrett,  for  appellees. 

Datidson,  J.  This  was  a  suit  brought 
by  Ann  Maxey  and  her  husband,  Louis 
Maxey,  to  recover  of  the  cnnstable  and  ills 
sureties  on  his  official  bond  damages  for 
the  seizure  and  sale  of  two  mulps,  levied 
upon  by  said  conutable  by  virtue  of  an  ex- 
ecution and  order  of  sale  issued  upon  a 
iudgment  in  favor  of  M.  A.  Perkins  &  Sou 
and  J.  W.  Scurry  against  the  husband, 
Louis  Maxey.  M.  A.  Perkins,  U.  P.  Per- 
kins, and  J.  W.  Scurry  were  also  made 
parties  defendant  in  this  suit  by  plaiu- 
tilte.  It  was  claimed  that  the  mules  thus 
seised  and  sold  were  the  separate  proper- 
ty of  the  wife,  Ann  Maxey,  and  that  they 
were  not  subject  to  seizure  and  sale  under 
the  laws.  Defendants  entered  a  motion 
that  a  rule  for  costs  be  entered  against 
the  plaintiffs  in  the  suit,  and,  in  answer 
to  the  rule  for  costs,  Ann  Maxey,  the  wife, 
made  affidavit  in  forma  pauperis  in  lien 
of  the  cost  bond.  The  husband  did  not 
unite  or  Join  with  her  in  this  affidavit, 
and  the  court  admitted  the  affidavit  in 
lieu  of  the  cost  bond  over  objection  of  de- 
fendants. We  are  of  opinion  that  the  affi- 
davit, under  the  circumstances  shown  In 
the  record,  was  not  a  sufficient  compliance 
with  the  rule  in  law  to  entitle  the  parties 
to  prosecute  their  suit.  A  married  wo- 
man, except  in  certain  cases  of  abandon- 
ment, or  refusal  by  her  husband  to  unite 
with  her  In  a  suit  for  the  recpvery  of  her 
Separate  property,  etc.,  cannot  instituta 
and  prosecute  suits  in  her  own  name 
without  joining  her  husband  with  her. 
Where  the  husband  is  joined  in  a  suit  for 
the  purpose  of  prosecuting  her  rights,  he 
is  the  proper  party  to  execute  the  bond 
for  costs  when  ruled  thereto,  or,  in  lieu 
thereof,  he  is  the  proper  party  to  file  the 
affidavit  in  forma  pauperis.  The  hus- 
band in  this  instance  was  a  party  to  the 
suit.  The  affidavit  of  the  wife  does  not 
preclude  the  idea  that  her  husband,  the 
necessary  party  to  the  suit,  war  unable 
tu  pay  the  costs,  or  to  give  security  there- 
for. We  are  of  opinion  that  article  1438^ 
of  the  Revised  Statutes,  with  regard  to 
the  pauper  affidavit  In  lieu  of  the  cost 
bond,  contemplates  that  the  affidavit  of 
Inalillity  to  give  bond  must  be  made  by 
the  necessary  parties  plaintiff  to  the  suit. 
Because  the  affidavit  in  forma  pauperis 

■Rev.  St.  art.  1438,  provides  that  "a  party 
who  is  required  to  ^ve  security  for  coses  may 
file  with  the  clerk  an  affidavit  that  he  is  too  poor 
to  pay  the  costs  of  court,  and  is  unable  to  give 
secan^  therefor,  and  it  shall  thereupon  be  the 
doty  of  the  derk  to  issue  process  and  to  perform 
all  other  services  required  of  him  In  the  same 
m^nn^w  as  if  the  aeourity  had  Iteen  given :  pro- 
vided,* eto. 


made  by  the  wife,  not  being  Joined  bj  her 
husband,  was  insufficient  In  law,  the  Jodg- 
meut  is  reversed,  and  the  cause  remanded. 
All  judges  present  and  concurring. 


Ellis  v.  State. 
(Court  «/  AppecLU  atf  Texag.    Jan.  20, 1893.) 

HOMICIDS — COirriHUAirCB — iKSTSDOnONB —  liALIOB 

— ^Paoor  OF  NoN^OB. 

1.  Defendant,  in  atrial  for  murder,  asked  for 
a  continuance  on  account  of  absent  witnesses,  by 
whom  he  proposed  to  show  threats,  made  by  de- 
ceased the  day  before  the  killing  against  defend- 
ant's life,  tod  that  these  threats  were  oommuni- 
cated  to  defendant  before  the  killing.  No  testi- 
mony was  offered  to  show  that  deceased  mani- 
fested any  intention  to  execute  his  threats  at  Uw 
time  of  the  homicide.  Held,  under  Pen.  Code, 
art.  608,  providing  that  evidence  of  threats  shall 
not  be  regarded  unless  it  be  shown  that  at  the 
time  of  the  homicide  the  person  killed,  by  some 
act  then  done,  manifested  an  intention  to  execute 
the  threats,  that  the  court  did  not  err  in  disal- 
lowing a  continuance. 

2.  The  court,  in  a  murder  trial,  charged  that 
"the  term  'malice,'  as  used  in  its  legal  sense, 
means  the  willful  and  intentional  doing  of  » 
wrongful  act  without  legal  justification  or  excuse, 
and  is  a  state  or  condition  of  the  mind  which 
shows  a  heart  regardless  of  social  duty,  and  fa- 
tally bent  on  misohlef,  the  existenoe  of  which  Is 
inferred  from  acts  committed  or  words  spoken. " 
Held  a  sufficient  deflnitlon  of  "malice. " 

8.  Under  Fen.  Code,  art.  51,  providing  that 
after  proof  of  the  facts  constituting  an  offense 
the  burden  is  on  defendant  to  prove  the  fact  he 
relies  on  for  excuse  or  justltlcation,  defendant 
must  prove  nonage  where  he  relies  on  It  to  ex- 
empt him  from  capital  punishment. 

4.  Under  Code  Civil  Proc.  art.  705,  requirlna 
a  verdict  to  be  in  writing,  a  verdict  written  wlw 
a  lead-pencil  is  sufficient. 

Appeal  from  district  court,  Kaufman 
county;  Anson  Rainet,  Judge. 

Lindxey  Ellis  was  convicted  of  murder 
and  appeals.    Affirmed. 

Diliard  A  Stroud,  for  appeJlant.  Rich- 
ard H.  Hartiaon,  Asst.  Atty.  Qen.,  for  the 
State. 

Davidson,  J.  Appellant  was  convicted 
of  murder  In  the  tirst  degree,  and  the 
death  penalty  assessed,  upon  an  indict- 
ment charging  him  with  the  killing  of  one 
Major  Shaw.  Defendant  made  an  appli- 
cation for  a  continuance  for  the  testimony 
of  several  witnesses,  two  of  whom  ap- 
peared and  testified  at  the  trial.  By  two 
of  the  absent  witnesses,  to- wit,  John 
Hardgrave  and  Emily  Hardgrave,  he  pro- 
posed to  prove  that  he  Is  and  always  has 
been  a  peaceable  and  quiet  citizen:  by  the 
absent  witness,  Charles  Tolbert,  that  he 
(the  witness)  had  heard  the  deceased,  on 
the  day  before  the  killing,  say  that  he  (the 
deceased)  expected  to  find  Lindsay  Ellis, 
(appellant,)  and  bring  bim  in  dead  or 
alive;  and,  further,  that  this  threat  of  de- 
ceased was  communicated  by  Tolbert  to 
him  before  the  alleged  killing;  and  fur- 
ther, that  the  deceased  came  to  the  house 
of  Tolbert's  father  on  the  day  previous  to 
the  killing,  and  searched  said  house  for 
the  defendant,  and  at  the  time  of  said 
search  he  repeated  the  above-named 
threat,  and  said  that,  If  he  (the  deceased) 
should  Bnd  the  defendant,  he  would  take 
him,  dead  or  alive;  and  th^e^facts  vrer» 
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commnnlcatedby  Tolberttuthe  defendant 
beforetbe  killing.  HealsoBtated  inhlBap- 
pllcatlon  foracuntinaancethatbehad  jD8t 
learned  that  he  could  prove  by  one  Nerva 
Gibson,  who  had  not  been  aubpoeoaed  as  a 
wItneHB,  that  uu  the  day  before  the  killing 
the  deoeai-ed  had  come  to  her  father's  house, 
and  searclied  again  for  the  defendant;  that 
•he  BBked  of  her,  in  an  angry  and  threaten- 
ing manner,  where  the  defendant  was; 
and  thiH  was  communicated  to  thedefend- 
ant  before  the  killing.  The  court  did  not 
err  in  overruling  the  application  for  a  con- 
tinuance. If  such  threats  were  made  ae 
Were  proposed  to  be  proven  by  the  ab- 
sent witnesses,  they  could  not  have 
availed  thn  defendant  uny thing  upon  the 
triol  of  this  case,  because  the  testinraony 
adduced  on  the  trial  shows  that  the  de- 
ceased was  doing  nothing  which  Indicated 
any  effort  npon  his  part  to  execute  any 
threats  that  he  might  have  made  at  the 
time  the  defendant  sought  and  killed  him. 
In  order  to  justify  under  threats,  it  must 
be  shown  that  the  deceased,  at  the  time  of 
the  killing,  by  some  act  then  done,  indi- 
cated a  present  purpose  to  execute  the 
threats  so  niade.i  Pen.  Code,  art.  808; 
Wlilson,  Crim.  St.  §  1053.  The  rule  is  well 
settled  that  this  court  will  not  revise  the 
action  of  the  trial  court  in  refusing  u  new 
trial  because  of  its  previous  refusal  ol  a 
continuance,  unless  it  be  made  to  appear, 
not  merely  that  the  accused  might  prob- 
ably have  been  prejudiced  by  such  ruling, 
but  that  It  is  reanonablj- probable  that,  had 
the  absent  testimony  been  before  the]ury,a 
verdict  more  favorable  to  the  defendant 
would  have  resulted.  Browning  t.  8tate, 
2«  Tex.  A  pp.  43i\  9  S.  W.  Rep.  770.  See, 
also,  Pruitt  v.  State,  (decided  at  the  Aus- 
tin term,  Jane  26, 1891,)  reported  in  16  8. 
\V.  Rep.  773.  In  our  opinion,  even  should 
the  proposed  absent  testimony  have  been 
adduced  on  the  trial,  It  could  nut  and 
should  not  ha  veatfectted  the  result,  but,  on 
the  contrary,  would  rather  liave  tended 
to  have  iDtensiUed  the  motive,  anlmua, 
and  malice  of  the  defendant  In  killing  the 
deceased  under  the  circumstances  attend- 
ant upon  the  killing. 

Defendant's  second  bill  ot  exceptions 
complains  of  the  charge  of  the  court  in 
that  it  failed  to  deBne  "malice  afore- 
thought." With  reference  to  the  defini- 
tion of  the  term  •*  malice, "  the  fourth  sub- 
division of  the  Court's  charge  is  as  fol- 
lows: "The  term 'malice' as  used  in  its 
legal  sense,  means  the  willful  and  inten- 
tional doing  ot  a  wrongful  act  without 
legal  justification  or  excuse,  and  is  a  state 
or  condition  of  the  mind  which  shows  a 
heart  regardless  of  social  duty,  and  fatal- 
ly bent  on  mliiichief,  the  existence  of  which 
is  inferred  from  acts  committed  or  words 
spoken."  This  definition  of  "malice "is  in 
strict  conformity  with  approved  prece- 
dents.   See    Oallaher  v.  State,    28    Tex. 

'Pen.  Code,  art  608:  "When  a  defendant  ac- 
cused of  murder  seeks  to  justify  himself  on  the 
fround  of  threats  against  his  own  life,  he  may 
be  permitted  to  introduce  evidence  of  the  threats 
made:  but  the  same  shall  not  be  regarded  as 
affording  a  justification  for  the  offense  unless  it 
be  shown  tbat  at  the  time  of  the  homicide  the 
person  killed,  by  some  act  then  done,  manifested 
«ii  Intention  to  execute  the  ttireat  so  made. " 


App.  247, 12  S.  W.  Rep.  10S7,  and  WillMon. 
Crim.  Forms,  Nos.  708,  709,  p.  332. 

Defendant's  third  bill  of  exceptions  at- 
tacks the  eleventh  and  thiiteenth  para- 
graphs of  the  charge  of  the  court  because 
in  the  connection  In  which  said  iustruc- 
tioas  were  given  the  eleventh  paragapb 
limited  the  reasonable  doubt  to  all  the 
phases  ot  the  case,  excluding  defendant's 
nonage,  and  that,  as  to  the  nonage  of  the 
defendant,  the  thirteenth  paragraph  of  the 
charge  Imposed  the  burden  of  proof  to  es- 
tablish uunagenponthe  defendant.  These 
objections  to  the  charge  are  not  well  tak- 
en. The  principle  that  the  burden  of  proof 
in  criminal  cases  is  always  on  the  state 
has  relation  to  the  establishment  of  the 
corpus  delicti  and  the  defendant's  complic- 
ity ;  but  when  the  defense  relies  upon  dis- 
tinct substantive  matter  for  exemption  or 
,lmmunity,  such  as  nonage, — that  Is,  that 
the  defendant  is  under  17 years  of  age,  and 
cannot  be  capitally  punished, — the  burden 
of  proving  such  matter  Is  on  the  defend- 
ant; and  the  court  did  not  err  in  so  in- 
structing the  Jury.  Ake  v.  State,  6  Tex. 
App.  899;  Pen.  Code,  art.  61  ;a  Willaon, 
Crim.  St.  §S  112-114.  We  are  of  opinion 
that  the  charge  of  the  court  sufficiently  in- 
structed the  jury  with  regard  to  tiie  r«>a- 
sonable  doubt,  as  applicable  to  the  facts 
in  the  case.  If  defendant  desired  a  more 
explicit  presentation  of  the  law  with  re- 
gard to  its  applicability  to  the  question 
of  nonage,  he  should  have  specially  re- 
qnested  such  an  instruction;  and  having 
failed  to  do  so,  in  the  light  ot  the  testimo- 
ny as  adduced  in  the  record  before  us,  we 
cannot  say  that  there  was  any  likelihood 
the  defendant's  rights  could  In  any  man- 
ner have  been  prejudiced  or  injured  by  the 
charge  as  given. 

Defendant's  fourth  bill  of  exceptions 
complains  of  the  snfilciency  and  legality 
of  the  verdict  ot  the  jury  in  this:  that  the 
verdict  was  written  with  a  lead-pencil, 
and  not  with  pen  and  Ink.  Our  statute 
(Code  Crim.  Proc.art.  705«)  defining  a  ver- 
dict provides  that  it  must  be  in  writing, 
but  It  nowhere  requires  that  it  shall  be 
written  with  pen  and  ink.  With  regard 
to  an  indictment,  Mr.  Bishop  says  it  is 
usually  written  with  ink,  and  practically 
it  ought  to  be,  but  a  lead-pencIl  would 
seem  to  fulfill  the  strict  requirements  of 
the  law,  though,  it  an  indictment  were 
wholly  written  in  this  way,  there  Is  grave 
reason  to  believe  that  the  court  ought  to 
quash  It.  1  Bisb.  Crim.  Proc.  §  337.  We 
are  of  opinion  that  it  is  no  valid  objection 
to  a  verdict  which  is  otherwise  good  that 
it  was  written  in  pencil.  In  the  case  of 
Clason  V.  Bailey,  14  Johns.  484,  the  ques- 
tion as  to  the  validity  ot  an  iustrument 
written  with  a  lead-pencil  Is  discussed  at 
length :  and  the  court  there  held  the  writ- 

•Pen.  Code,  art  61:  "On  the  trial  of  any  crim- 
inal action,  when  the  facts  have  been  proved 
which  constitDte  the  offense,  it  devolves  upon  the 
accused  to  establish  the  facts  or  circumstanoes 
on  which  he  relies  to  excuse  or  justify  the  pro- 
hibited act  or  omission. " 

•Code  Crim.  Proc.  art.  706:  "A  verdict  Is  a 
declaration  by  a  jury  of  tbelr  decision  of  ttae  is- 
sue submitted  to  them  in  the  oase;  and  It  must 
be  in  writing,  and  ooucuned  In  by  each  member 
of  the  jury." 
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iosT  to  be  anffideDt  and  valid.  We  are  of 
opinion  that  tbe  objection  to  tlie  verdict 
tljat  it  waa  written  with  lead-pencil  was 
not  aufficient  to  aOect  Ita  validity,  and 
not  well  taken  uur  maintainable  in  law. 
A  verdict  In  lead-pencil  is  a  verdict  In  writ- 
\ntc-,  under  our  statute. 

The  charge  of  the  court  sufiBciently  pre- 
aented  the  law  applicable  to  tbe  facts  in 
evidience,  and  we  have  found  no  reversible 
error  In  the  judgment;  therefore,  It  is  af- 
firmed.   All  iudges  present  and  concurring. 


RiLET  V.  McNamara. 
(Supreme  Court  of  Texas.    Jan.  16, 1891) 
SmmjificPbbformascb— IjAches— Statotbof  Lim- 
itations—Tknokk. 

1.  In  an  action  for  speclflo  performance  of  a 
contract  to  sell  land,  where  defendaDt  neittaar 
pleaded  nor  attempted  to  prove  a  demand  for  tbe 
pnrctaase  money,  and  did  not  allege  that  the  con- 
tract had  been  rescinded,  a  demurrer  to  a  plea 
setting  up  laches  on  part  of  plaintiff  for  a  shorter 
period  than  that  presoribed  by  Hey.  St.  art.  8309, 
as  a  bar  to  the  action,  and  the  increased  value  of 
the  land,  was  properly  sustained. 

2.  Where  a  tender  of  money  is  made  and  con- 
tinued, interest  does  not  run  after  the  date  of 
tike  tender. 

Appeal  from  district  coort,  De  Witt 
county. 

Action  by  William  McNamara  against 
John  Riley.  Judgment  for  plaintiH.  De- 
fendant appeals.    Affirmed. 

Oain,  Kleberg  &  GiimeB  and  Hume  A 
Kleherg,  tor  appellant.  Luue  A  MayOeld, 
for  appellee. 

Stayton,  C.  J.  This  salt  was  brought 
on  January  3, 1890,  by  appellee  to  enforce 
specific  perforiuance  of  a  contract  exe- 
cuted on  May  20,  1878,  by  appellant, 
whereby  be  bound  himself  to  convey  to 
appellee  the  land  in  controversy  upon  tbe 
payment  of  two  noteu  executed  at  the 
same  time.  One  of  tbesH  notes  became 
due  in  twelve  months  after  Its  execution, 
and  tbe  other  In  two  years;  and  the  writ- 
ten contract  to  convey  recited  that,  as 
an  additional  conHlderntlon  for  the  land, 
appellee  paid,  at  tbe  time  the  bond  for 
title  was  executed,  one-third  of  the  pur- 
chase money  iu  cash.  The  sum  due  on 
the  two  notes  not  having  been  paid,  ap- 
pellee, on  December  27, 1889,  tendered  to 
appellant  all  sums  due  thereon,  including 
interest  to  that  date,  and  demanded  a 
deed ;  but  appellant  refused  to  receive  the 
money  orto  make  the  conveyance.  Where- 
upon this  suit  was  brought,  and  tbe 
money  necessary  to  pay  the  principal  and 
interest  on  the  notes  until  time  of  tender 
was  offered  in  court.  It  appears  that, 
on  the  same  day  the  title-bond  in  ques- 
tion was  executed,  T.  M.  Harwood,  who 
was  then  tbe  owner  of  the  land,  executed 
to  ai>pellant  a  bond  to  make  title  to  him 
to  the  entire  tract  of  land,  of  which  that 
In  controversy  is  an  undivided  one-half. 
In  consideration  of  it  cash  payment  then 
made,  and  of  other  payments  to  be  made 
in  one  and  two  years  from  that  date. 
The  cash  payment  thus  made,  as  well  as 
each  of  thu  notes  executed  by  appellant  to 
Harwood,  were  for  Just  double  the  sum 
paid  and  to  be  paid  by  appellee  to  apoel- 


lant;  and  appellee's  evidence  all  tends  to 
show  that  tbore  was  originally  between 
them  an  agreement  for  tbe  Joint  acquisi- 
tion of  the  land.  On  December  21, 1881. 
Harwood  conveyed  tbe  land  to  appellant, 
and  there  Is  no  evidence  showing  that 
appellant  did  any  act  showing  an  inten- 
tion to  refuse  to  carry  out  the  contract 
of  tbe  ground  that  appellee  did  not  pay 
the  notes  when  they  became  due,  and  his 
defense  was  a  claim  that  he  never  did  exe- 
cute the  bond  for  title;  but  upon  this  issue 
tbe  Jury  found  againpt  him  on  evidence 
amply  suiflclent  to  sustain  the  finding. 
Appellant  also  pleaded  state  claim,  and 
the  statutes  of  limitation  of  three,  five, 
and  ten  years,  and  the  court  sustained  a 
demurrer  to  the  plea,  asserting  laches, 
and  seeking  to  set  up  the  Increased  value 
of  the  land  and  other  like  matters  in  bar 
of  the  suit,  and  on  the  trial  refused  to 
hear  any  evidence,  under  the  pleas  of  lim- 
itation, other  than  such  as  bad  bearing  on 
the  statutory  bar  for  specific  perform- 
ance. Appellant  neither  pleaded  nor  at- 
tempted to  prove  a  demand  for  the  pur- 
chnse  money,  nor  did  he  allege  that  the 
contract  bad  been  in  any  manner  re- 
scinded ;  and.  under  this  statn  of  facts, 
there  was  no  error  In  tbe  ruling  of  tbe 
court  referred  to.  If  appellant  desired  to 
rescind  the  contract  on  account  of  tbe 
failure  of  appellee  promptly  to  pay  the 
purchase  money  when  It  became  due,  he 
should  have  taken  steps  looking  to  that 
end;  and,  not  having  done  so,  he  could 
not,  by  lapse  of  time  short  of  that  pre- 
scribed by  tbe  statute  as  a  bar  to  such 
actions,  defeat  appellee's  right  to  have 
the  contract  specifically  performed.  The 
statute  provides  that  actions  for  specific 
performance  of  contracts  to  convey  real 
estate  shall  be  barred  In  10  years,  (Rev. 
St.  art. 3209,)  and  tbn  defenseof  stale  claim 
is  no  longer  applicable  to  such  contracts 
as  come  within  the  meaning  of  the  stat* 
ute;  but,  were  this  otherwise,  such  a  plea 
could  not  be  sustained,  under  the  facta 
of  this  case,  for,  under  tbe  former  rules, 
the  claim  would  not  be  stale  short  of  the 

Fierlod  now  fixed  for  tbe  statutory  bar. 
t  we  find  when  the  last  maturing  of  the 
notes  executed  by  appellee  becaiun  due, 
or  the  date  when  Harwood  conveyed  to 
appellant  be  considered  the  date  from 
which  limitation  would  run,  then.  In 
either  case,  10  years  had  not  elapsed  after 
the  cause  of  action  accrued  before  this 
suit  was  commenced.  It  iu  too  clear,  in 
view  of  the  relation  of  the  parties  created 
by  the  contract,  that  limitation  based  on 
three  and  five  years  had  no  application  to 
tbe  case. 

It  seems  to  be  contended  that  the  stat- 
utory bar  to  actions  for  specific  perform- 
ance of  contracts  to  convey  real  estate 
has  no  application  to  cases  in  which  tbe 
land  was  not  paid  for  strictly  In  compli- 
ance with  the  contract,  but  there  is  notb- 
Ing  in  the  statute  which  would  Justify 
such  a  construction.  A  vendor  may  com- 
pel the  payment  of  the  purc-hase  money 
whenever  It  becomes  due,  or  otherwise 
bave  the  contract  rescinded  upon  equi- 
table terms;  but  he  cannot  make  his  fail- 
ure to  do  either  of  these  things,  or  tbe 
failure  of  tbe  vendee  to  pay  at  maturity. 
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a  ground  tor  taking  tbe  case  out  of  the 
statute,  or  lur  making  any  other  Mtatnte 
applicable  to  the  caoe. 

That  the  purchase  money  was  tendered 
was  a  fact  conceded,  and  the  court  did 
nut  err,  as  the  tender  was  continued.  In 
ruling  that  interest  did  not  run  after  ten- 
der was  made.  The  case  was  tried  as 
upon  an  ordinary  contract  to  conrey 
land,  and  it  is  unnecessary  to  consider 
what  would  be  the  rights  of  the  parties  it 
the  land  was  acquired  by  appellant  under 
an  agreement  between  talm  and  appellee 
tor  the  Joint  acquisition  of  the  land.  We 
find  no  error,  and  the  Judgment  will  be 
afQrmed. 


Texas  ft  P  Rt.  Co.  ▼.  Ovkralu 

(Suiprtme  Court  of  Texaa.    Not.  13, 1891.) 

INJURISS  TO  Pamsnoib  —  Nbouobnob  —  BmtDSN 
or  Psoor. 

1.  A  passenger  on  a  railroad  train,  which 
had  stopped  at  a  station,  placed  his  hand  on  tbe 
lamb  of  the  car  door.  It  was  injured  by  the  com- 
pany's brakeman  entering  the  oar  and  closing 
the  door.  Held,  in  an  action  for  sucb  injury, 
that  tbe  passenger's  negligence  precluded  his 
recovery. 

3.  The  burden  was  on  plaintiff  to  show  negli- 
frenoe  on  the  part  of  such  brakeman,  and,  failing 
to  show  this,  the  evidence  would  not  support  a 
Terdict  for  him. 

8.  Where  it  was  not  the  brakeman's  duty  to 
see  that  the  passenger  was  taking  proper  care  of 
himself,  tbe  faot  that  tbe  brakeman  coald  have 
discovered  the  passenger's  danger  was  immate- 
rial. 

Appeal  from  district  court,  Marion  coun- 
ty ;  B.  W.  Tebhdnb,  Judge. 

Action  byE.  E.  Overall  against  tbe  Tex- 
as &  Pacific  Railway  Company  to  recover 
for  personal  Injuries.  JudKment  for  plaln- 
tiltforf200.  Defendant  appeals.   Reversed. 

F.  H.  PrendergHst,  tor  appellant.  W. 
F.  Armtstead  and  J.  A.  Armlste&d,  tor 
appellee. 

Oaineb,  J.  The  appellee  was  a  passenger 
on  tbe  train  of  the  appellant  railroad 
company.  Tbe  train  having  stopped  at 
a  station,  and  the  door  of  the  car  in 
which  he  had  been  riding  being  opened 
and  fastened,  be  took  position  on  tbe  plat- 
form with  his  hand  resting  upon  the  Jamb 
upon  which  the  door  was  swung,  and 
with  his  little  finger  inside  the  cleat 
against  whicb  the  door  fitted  when 
closed.  As  he  testified,  while  standing 
in  that  position,  a  brakeman  entered  the 
car.  and  suddenly  closed  the  door.  Tbe 
end  of  his  finger  wns  caught  between  the 
door  and  cleat,  and  was  injured.  Tbe 
brakeman  denied  thatheshut  the  door,  and 
testified  that  It  was  closed  by  a  woman, 
who  did  it  in  order  to  enter  the  water- 
closet.  The  appellee  also  testified  "the 
man  who  shut  the  door  could  see  me,  and 
see  where  my  band  was  when  be  shut  tbe 
door."  The  appellee  having  obtained  a 
verdict  and  judgment  upon  the  facts  as 
stated,  the  appellant  made  a  motion  for 
a  new  trial,  which  was  averruled.  One 
ground  of  the  motion  was  that  the  plain- 
tiff was  negligent,  and  his  nepiligence  con- 
tributed to  the  Injury;  another  was  that 
the  evidence  did  not  show  negligence  on 
part    ot  tbe  company.    Tbese  questions 


are  now  presented  to  ns  by  proper  assign- 
ments. 

It  seems  to  us  that  the  act  ot  tbe  de- 
fendant in  placing  his  hand  in  sucb  a  po- 
sition upon  the  Jamb  of  the  door  that  it 
would  certainly  be  Injured  by  any  one 
closing  the  door  was  an  act  of  at^ligence. 
The  door,  though  securely  fastened,  was 
capable  t>t  being  suddenly  closed,  and 
was  likely  to  be  closed  by  cither  passen- 
gers or  employes  of  the  company,  and  es- 
pecially by  persons  who  desired  to  enter 
the  water-closet  of  the  car. 

But,  sbonld  it  be  conceded  that  the 
plaintiff  was  not  negligent,  the  verdict  is 
still  without  sufliclent  evidence  to  support 
it.  The  evidence  authorized  the  jury  to 
find  that  tbe  brakeman  was  the  person 
who  closed  the  door;  but  there  was  noth- 
ing to  show  that  in  doing  so  he  was 
guilty  of  negligence.  If  In  tact  be  bad 
seen  tbe  position  ot  tbe  plalntitt'a  finger, 
and  had  then  closed  the  door  regardless 
of  the  consequences,  even  the  negligence 
ot  the  plaintiff  would  not  have  exonerated 
the  company  from  liability  for  the  injury. 
Where  one  negligently  places  himself  in  a 
dangerous  situation,  and  another  discov- 
ers bis  danger  In  time  to  avoid  the  injury, 
it  becomes  the  duty  of  tbe  latter  to  exer- 
cise due  care  to  avoid  it.  But  tbe  tact 
that  the  .brakeman  could  bave  seen  tbe 
dangerous  position  ottbe  plaintiff's  fin- 
ger does  not  prove  that  he  aid  see  it.  II 
we  are  to  resort  to  presumptions,  the  pre- 
sumption Is  In  favor  ot  his  Innocence. 
The  tact  being  essential  to  tbe  plain tltTs 
recovery,  the  burden  was  upon  him  to  es- 
tablish it. 

If  it  bad  been  tbe  duty  ot  thA  bra knman 
to  see  that  tbe  .plaintiff  was  taking  prop- 
er care  ot  himself,  tbe  fact  that  he  could 
have  discovered  tbe  danger  would  bave 
been  material.  But  such  was  not  the 
brakeman's  duty.  He  had  tbe  right  to 
presume  that  the  plaintiff  was  conduct- 
ing himself  with  prudence,  and  it  was  not 
his  duty  to  see  that  such  was  the  tact. 
For  the  refusal  of  the  court  to  grant  a 
new  trial  the  judgment  is  reversed,  and 
the  cause  remanded. 


LuM  et  al.  V.  City  or  Bowib  et  at. 
{Supreme  Court  qf  Texaa.    Nov.  17, 1891.) 

Cities — Method  or  Reincokpokatiok  —  Extbitd- 
iire  Limits— iLLBOij.  Taxbs— iNfUHCTioH. 
1.  Sayles'  Civil  St.  Ut.  17,  o.  11,  art.  606  et 
seq.,  provides  that  when  a  town  or  village  may 
contain  more  than  200,  and  less  than  10,000,  in- 
habitants, it  may  be  incorporated  as  a  town  or 
Tillage  by  an  election  by  the  qaalified  electors, 
ordered  by  the  county  judge  on  applioatloa  by  20 
residents  thereof.  Title  17,  c.  1,  art  840,  pro- 
Tiaes  that  any  city  containing  1,000  inhabitants  or 
over  may  accept  the  provisions  of  the  title  in 
lieu  of  any  existing  charter  "  by  a  two-thirds 
vote  of  the  city  council. "  It  further  provides 
that  any  city  containing  1,000  inhabitants  or  over 
may  be  incorporated  as  such  city  in  the  manner 
prescribed  in  chapter  11,  provided  the  applica- 
tion is  signed  by  at  least  60  residents  thereof. 
Held,  that  a  city,  incorporated  under  tiUe  17,  c 
11,  can  adopt  the  provisioni  of  title  17,  o.  1,  in 
lieu  of  its  present  charter,  only  by  a  two-thirds 
Tote  ot  its  city  council,  and  the  adoption  thereof 
by  TOte  of  the  electors  is  void. 

ii.  Sayles'  Civil  St  art  843,  enacts  that  the 
limits  of  a  city  accepting  title  17  shall  remain  as 
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And  by  tka  aot  of  Ineotporatlon,  Anept  that 
tbej  may  be  extended  by  additional  territory 
wheneTerttan  majority  Of  the  qnalifled  electors  ol 
said  territory  shall  indicate  a  desire  to  be  in- 
cluded witbin  the  limits  of  the  corporation. 
Held,  that  the  limits  cf  a  city  cannot  be  extended 
by  vote  of  the  electors  thereof,  nlthout  the  con- 
sent of  the  voters  of  the  territory  to  be  annexed. 
8.  Where  a  city  has  voted  to  extend  its  limits, 
without  the  oonsont  of  the  electors  of  the  terri- 
tory sooffht  to  be  annexed,  an  injunction  will  lie 
to  restrain  taxes  levied  by  the  city  on  such  terri- 
tory. Brennan  v.  Bradshaw,  88  Tex.  S30,  and 
Graham  v.  Citjr  of  OreenrlUe,  2  8.  W.  Bap.  742, 
S7  Tex.  63,  distinguished. 

Commimlonera'  decision.  Section  A. 
Appeal  from  district  coart,  Montague 
connty;  F.  E.  Pinbk,  Jndce. 

Salt  by  W.  K.  Lam  andotbera  against 
the  city  of  Buwle  and  another  to  restrain 
the  collection  of  certain  taxes.  Bill  dis- 
missed.   Plaintiffs  appeal.    Revetted. 

Stephens  Jt  Herbert,  for  appellants.    - 

Hobby, F.J.  Tblslsasoitbyinlanctlon, 
brongbt  by  the  appellants,  W.  R.  Lam 
and  otbers,  against  the  city  of  Bowie,  in 
If ontagne  coonty,  and  the  officers  thereof, 
to  restrain  the  collection  of  certain  taxes 
alleged  to  have  been  nnlawtully  levied  by 
said  city  on  the  lands  of  tbecomplalnants. 
It  appears  from  the  petition  that  on  the 
29th  day  of  October,  1888,  the  town  of 
Bowie  was  incorporated,  under  the  gen- 
eral law,  as  a  town  of  more  than  'MO,  and 
less  than  1,U00,  inhabitants,  the  limits  of 
said  corporation  being  then  well  defined. 
It  Is  further  shown  that  in  the  year  1884, 
apou  the  application  of  69  residents  and 
voters  of  said  town  to  the  ccmnty  Judge 
of  the  county,  an  election  was  held  there- 
in to  determine  wbethpr  it  should  be  In- 
eori>orated  as  a  city  of  1,000  iahabitants 
or  over,  the  application  setting  forth  the 
(act  that  it  contained  such  number  of  in- 
habitants, and  describing  the  boundary 
lines  of  the  city,  so  as  to  enlarge  the  same, 
and  embraced  territory  not  previously 
within  the  city  limits.  The  election  was 
lield  in  l^.retarnsthereol  were  made,  and 
the  commissionerB'  court  of  the  county  de- 
clared the  result  to  be  that  the  town  of 
Bowie  was  dni.v  incorporated  as  a  town 
of  1,000  inhabitants  or  over,  with  its 
boundaries  as  fixed  in  the  said  applica- 
tion, thus  including  complainants'  land. 
It  was  averred  that  at  said  election  a  ma- 
jority of  the  voters  of  the  town  of  Bowie 
voted  in  favor  of  its  incorporation  as  a 
town  of  1,000  Inhabitants  or  over,  and  In 
favor  uf  embracing  complainants'  lund. 
That  after  the  election  the  town  assumed 
to  be  a  city  of  the  clas«  last  mentioned, 
and  the  taxes  were  levied,  as  alleged,  on 
complainants'  land,  situated  within  the 
corporate  limits  o(  said  city.  The  amount 
of  taxes  sought  to  be  collected  from  eucb 
complainant,  as  stated,  aggregate*!  the 
nam  of  f  102.49.  It  was  averred  that  the 
city  ofncer8.are  Hndeavoringtocoliect  said 
amonnts  of  money  from  complainants, 
and  are  threatening  to  adrertiae  and  sell 
the  lands  of  complainants  for  amount  of 
said  taxes  assumed  to  be  due  to  said  pre- 
tended city  of  Bowie.  Complainants 
prayed  fur  writ  of  injunction  to  restrain 
■aid  town  of  Bowie  and  Its  ofhcers  from 
collecting  such  taxes,  for  cost  of  suit,  etc. 


The  petition  was  excepted  to  on  the 
grounds  that  it  disclosed  no  equity  in  favor 
of  appellants,  and  showed  upon  it(>  face 
that  they  had  an  adequate  'egal  remedy; 
and  also  because  said  city  was  exercising 
its  functions  by  reason  of  an  election  held 
to  determine  whether  such  territory 
should  be  Incorporated  as  a  municipal  cor- 
poration of  1,000  Inhabitants  or  over,  as 
provided  by  the  statutes;  that,  as  such 
Incorporation,  It  assessed  said  land,  and 
plaintiffs  cannot,  by  injunction,  call  in 
question  the  fact  whether  ornotitis  legal- 
ly exercising  such  functions.  These  excep- 
tions were  sustained,  the  Injunction  dls- 
Bolved,  and  the  cause  dismissed. 

The  case  thus  made  by  the  pleadings  re- 
quired the  decision  of  two  questions: 
Were  the  proceedings  In  October,  1884,  of 
the  dtleens  of  the  town  of  Bowie,  without 
the  authority  of  law,  and  void,  by  which 
it  was  attempted,  through  a  vote  of  its 
electors,  to  incorporate  said  town  as  a  city 
of  1,000  inhabitants  or  over,  (It  having 
been  previously  incorporated,  in  1888,  as  a 
town  of  between  SOOanri  l,0001nhabltants.) 
and  to  extend  at  the  same  time  its  terri- 
torial limits,  so  as  to  embrace  complain- 
ants' land  ?  If  so,  thequestlon  then  arises, 
is  an  injunction  a  proper  remedy  on  the 
part  of  the  complainants,  whose  land 
was  sought  to  be  added  to  said  town,  to 
restrain  the  collection  of  taxes  levied  by 
said  corporation  thereon? 

The  town  of  Bowie,  having  been,  as 
we  have  seen,- incorporated  in  July,  188A, 
under  the  general  laws  of  the  state,  as  a 
town  of  between  200 and  1,000  inhabitants, 
the  only  manner  In  which  its  charter  or 
original  incorporation  could  have  been 
superseded  was  by  a  vote  of  its  city  coun- 
cil, as  provided  in  article  840,  Rev.  St.,  and 
the  further  compliance  with  all  of  its  re- 
quirements. That  article  did  not  anthor- 
ise  the  incorporation  of  cities  and  towns 
of  1,000  inhabirants  or  over,  by  the  elect- 
ors of  such  towns,  as  was  provided  by 
chapter  11,  tit.  17,  art.  506  et  seq.,i  in  the 
case  of  towns  and  villages  having  be- 
tween 200  and  1,000  inhabitants.  But  ar- 
ticle S40,a  (Sayles'  St.,)  added  to  chapter 
1  of  the  title  relating  to  clttea  and  towns, 
by  the  article  of  1881,  (17th  Leg.  63,)  made 
provision  fnr  the  Incorporntion  of  cities 
and  towns  of  the  class  first  named,  not 
previously  incorporated,  by  complying 
with  chapter  11  of  the  same  title,  applica- 
ble to  towns  and  villaKes.  No  law,  how- 
ever, authorises  existing  corporations  to 
incorporate  under  the  general  law,  and 
dissolve  the  former  incorporation,  in  any 

'Sayles'  Civil  St  tit  17,  c.  U,  art  SOe  et  seq., 
provides  that  when  a  town  or  village  may  con- 
tain more  than  200,  and  less  than  1,000,  Inhabit- 
ants, it  may  be  Incorporated  as  a  town  or  village 
by  an  election  by  the  qualified  electors  ordered 
by  tbe  county  judge,  on  application  by  80  resi- 
dents thereof. 

•  Sayles'  Civil  St  tit  17,  c.  1,  art  840,  provides 
that  any  city,  containing  1,000  inhabitants  or 
over,  may  accept  the  provisions  of  this  title  In 
lieu  of  any  existing  charter  "by  a  two-thirds 
vote  of  the  city  council  of  such  city, "  and  that 
any  city  containing  1,000  inhabitants  or  over  may 
be  incorporated  as  such  city  in  the  manner  pre- 
scribed in  chapter  11,  provided  the  application 
Is  signed  by  at  least  50  residents  thereof. 
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other  moi1«  tban,  as  before  stated,  by  a 
coinpllaDce  with  the  requirements  ol  ar- 
ticle :WU,  Hev.  St.  Largen  v.  State,  7fi  Tex. 
32;',  13  S.  W.  Kep.  161.  Not  having  pursued 
this  Diode,  the  originil  incorporatioa  of 
the  town  ol  Buwie  in  1883  remained  as  it 
WH8,  and  necessarily  its  territorial  limits 
existed  as  previoasly  defined.  Article  343, 
Rev. St. 

Had  the  proceedingfi  been  in  all  respects 
regular,  and  authorised  bj*  law, — a  tull 
compliance  with  the  method  pointed  out 
Id  article  340, supra, — and  had  the  incorpo- 
ration of  the  town  of  Bowie  as  a  city  ot 
1,000  inhabitants  or  over  been  valid,  still 
its  original  boundaries  would  have  re- 
mained unchanged,  unless  the  contlttuons 
territory  was  added  thereto,  with  the 
consent  of  a  majority  of  the  qualified  elect- 
ors ol  such  territory.  Article  34.S,i  supra. 
It  is  alleged  that  at  the  election  in  1884 
the  voters  within  the  town  of  Bowie  vot- 
ed. As  we  have  seen,  their  votes  could  not 
have  had  the  effect  to  supersede  the  origi- 
nal incorporation,  and  to  incorporate  it 
as  a  town  of  1,000  inhabitants  or  over. 
Neither  could  they  have  operated  to  ex- 
tend the  limits  of  said  town,  and  embrace 
the  complainants'  land.  We  conclude, 
therefore,  that  the  acts  by  which  this  was 
sought  to  be  accompliRhed  were  without 
aotbority  of  law,  and  void,  and  that  the 
levy  of  the  taxes  on  said  land  by  said  cor- 
poration was  without  the  sanction  of  law. 

The  remaining  question  to  be  deter- 
mined Is  whether,  under  the  facts  la  this 
record,  the  collection  of  the  above  tax 
may  be  restrained  by  Injnnction,  or  Is  the 
only  remedy  in  the  case  on  information 
In  the  nature  of  qao  varranto?  The  case 
of  Brennan  v.  Bradshaw,  63  Tex.  330,  was 
a  suit  by  injunction  instituted  by  Bren- 
nan and  others,  citizens  of  the  city  of 
Weatherford,  Tex.,  against  Bradshaw,  its 
assessor  and  collector  of  tuxes,  to  re- 
strain the  collection  of  taxes  levied  by 
•aid  city  on  petitioners,  and  to  "perpetual- 
ly restrain  sold  city  from  performing  any 
other  corporate  act  under  Its  illegal  char- 
ter, '  as  alleged  In  the  petition.  The  town 
of  Weathei-ford,  intending  to  avail  Itself  of 
the  provisions  of  the  general  Incorpora- 
tion law  then  in  toi-ce,  (1878.)  proceeded 
to  accept  the  same,  uuder  the  name  of  the 
city  ol  Weatherford,  in  the  manner  point- 
ed out  by  the  law,  which  was  substan- 
tially the  same  as  now  provided,  in  article 
340;  that  is  to  say,  by  a  vote  of  its  city 
counsel  at  a  regular  meeting,  and  entered 
on  the  Journal  of  their  proceedings,  and 
by  filing  and  recording  a  copy  of  tlie  same, 
in  the  proper  office,  signed  by  tlie  mayor, 
and  attested  by  the  nlerk  under  the  cor- 
porate seal.  It  appears  that  this  wan  not 
done  under  the  corporate  seal.  The  plain- 
tiff's proposition  in  that  case  was  that 

>  Sayles'  Civil  8t  art  843,  relating  to  cities  of 
1,000  inhabitants  or  over,  provides:  "The  bounds 
and  limits  of  said  city  shall  be  and  remain  the 
sameas  fixed  and  defined  by  the  provisions  of  the 
act  of  Inoorporation  substituted  by  the  provisions 
of  this  title:  provided,  that  said  limits  of  said 
oorporaUon  maybe  hereafter  extended  by  adding 
additional  territory  to  the  same,  whenever  the 
majority  of  the  qualified  electors  of  said  territory 
•ball  indicate  a  desire  to  be  included  within  the 
Umita  of  said  oorpoiotion. " 


the  corporate  seal  was  aa  ewanfa'  pre- 
requisite to  give  vitality  to  the  new  cor- 
poration. It  was  held  that  the  injunction 
was  properly  dismissed ;  that  it  could  not 
be  resorted  to  for  the  purpose  of  qnestion- 
Ing  the  legality  of  the  existence  of  the  in- 
corporation ;  that  this  conid  be  done  only 
by  information  In  the  nature  of  a  quo 
warraato,  under  our  statute.  In  the  lat- 
ter  case  of  Orahara  v. City  of  Oreenyillc.  67 
Tex.  63,  2  8.  W.  Rep.  742,  It  appears  that 
the  city  had  extended  its  corporate  Umita 
and  embraced  additional  territory.  An 
ordinance  of  the  city  levied  a  tax  on  the 
property  of  the  appellant  in  that  case,  the 
collection  of  which,  it  Is  to  be  inferred 
from  the  statement  of  the  case,  was 
sought  to  be  prevented  by  Injunction. 
The  principal  contention  of  appellant, 
judging  from  the  opinion,  was  that  the 
manner  the  will  of  the  lubabitants  of  the 
territory  proposed  to  be  annexed  was  ex- 
preRsed  was  not  legally  ascertained ; 
hence  the  tax  was  unlawful.  A  tull  discus- 
sion of  the  question  raised  resulted  in  the 
conclusion  that  any  method  of  voting  on 
the  question  of  annexation  by  the  electoni 
In  the  contiguous  territory,  satisfactory 
to  them  and  to  the  city  council,  was  valid; 
and,  when  i  t  was  made  to  a  ppear  by  proper 
affidavit  -that  a  majority  had  favored 
such  annexation,  the  city  council  was  au- 
thorised to  receive  the  territory,  and  that 
the  mode  adopted  in  the  case  cited  was 
valid.  It  was  argued  in  the  opinion  that. 
If  the  vote  had  been  taken  in  a  manner 
unauthorised  by  law,  this  would  have 
been  but  an  irregularity,  not  rendering 
the  city  council's  action  void,  and  not  In- 
validating the  ordinances  affecting  the 
annexed  territory.  If  a  municipality,  it 
wns  said,  be  illegally  constituted,  the 
state  alone  can  take  advantage  of  the 
fact,  in  a  proper  proceeding  instituted  to 
test  the  validity  of  its  charter.  The  char- 
ter, it  was  also  held, could  not  be  collater- 
ally assniled  in  the  suit  by  Injunction. 
The  cases  above  cited  are  obviously  far 
from  analogoua  to  the  case  before  us. 
Tlie  features  distinguishing  them  from 
this  case  are  prominent.  A  direct  attack 
was  made  in  the  first  caae  on  the  incorpo- 
ration, its  invalidity  was  sought  to  be  es- 
tablished, and  there  was  n  prayer  that  It 
be  restrained  from  the  performance  of  any 
corporate  act.  The  grounds  on  which  11 
was  claimed  in  each  case  that  the  Incor 
poration  was  illegal  were  held  to  be  men 
irregularities,  which  the  state  only  could 
take  advantage  of  by  900  warranto.  In 
the  present  case  there  is  no  attack  on  the 
original  incorporation  of  the  town  oi 
Bowie.  Its  existence  Is  not  questioned, 
nor  Is  the  performance  of  any  corporate 
act  of  that  town,  bo  Incoprorated,  sought 
to  be  restrained.  The  proceedings  by 
means  of  which  It  was  attempted  to  an- 
nex the  land  of  appellants  were,  we  think, 
void,  and  not  mere  irregularities,  and  th« 
rule  is  familiar  that  void  acts  may  be 
questioned  collaterally.  The  remedy  by 
quo  warranto  cannot  be  said  to  be  an  ad- 
equate legal  remedy,  because  It  Is  not  one 
which  theappellants  could institutealone; 
it  requires  the  assent  and  concurrence  of 
another,  and  is  not  a  remedy  wholly  with- 
in their  control.    That  our  statute  of  quo 
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wHrrmoto  is  not  intended  to  be  the  only 
reniptly  in  a  case  of  tbia  character  Is  indi- 
cated by  article  4098,  Rev.  St.,  which  pro- 
rides  that  it  shall  be  cumalatlTe  uf  any 
remedy  then  In  existence.  Why  should  an 
injunction  not  lie  to  restrain  the  c(>llection 
ot  a  tax  levied  without  the  authority  ol 
taw  upon  the  cltisen's  property?  If  a  tax 
bad  been  levied,  and  was  attempted  to  be 
collected  by  a  municipal  corporation,  an 
injunction  would  be  a  proper  remedy; 
bat  i{  the  corporation  be  absolutely  void, 
having  DO  authority  to  levy  the  tax,  it 
eeems.  under  the  cases  cited,  it  would  not 
lie.  This  is  the  result  to  which  the  due* 
trine  leads. — that  it  cannot  be  resorted  to 
tor  thin  purpose,  and  that  quo  warranto 
is  the  only  remetly.  It  is  not,  however, 
Decessary  in  this  case  to  question  the 
soundnesM  of  the  rule  broadly  stated  In 
the  two  cases  referred  to,  becrause  in  those 
cases,  as  before  explained,  the  validity  of 
the  existinfc  corporations  was  disputed. 
In  the  present  case  this  is  not  done,  but 
the  suit  is  by  injunction,  to  Restrain  a 
municipal  corporation  from  collecting  an 
unlawful  tax  on  complainants'  property, 
and  this,  we  believe,  may.  under  the  facts 
alleged,  be  properly  done.  We  think  the 
Judgment  ought  to  be  reversed,  and  the 
cause  remanded. 

Stayton,  C.  J.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


FoRDYCB  et  al.  v.  Wolfb. 

(flfupreme  Court  cf  Texas.     Nov.  18, 18SL) 

Bmanrr  Domain—  Frocedurs— Covpbotatiok— 

RlOHTt  OF  PCKCHASERS. 

A  railroad  company  tiegan  proceedings  to 
condemn  a  rlffbt  of  way  over  plaintiff's  land. 
A  few  months  afterwards  '  plainUlt  sold  the  land 
by  an  absolute  deed.  Sulneqnently  the  cundem- 
natloD  proceedings  were  dismissed.  Plaintiff 
then  brought  suit  for  damaee  for  the  construc- 
tion of  the  road  across  this  land,  plaintiff's  ven- 
dee twioK  made  a  party  defendant.  The  company 
flled  a  j>lea  asking  for  a  condemnatlbn  of  the 
land.  Held,  that  plaintiff  was  entitled  to  com- 
pensatiOD  for  the  injory  to  the  land  resulting 
from  the  constmction  of  the  road  and  for  the  use 
of  the  land  oooupied  by  the  company  from  the 
time  of  its  entry  to  the  date  of  the  lale  by  plain- 
tiff, and  that  plaintiff's  vendee  was  enutled  to 
recover  for  the  value  of  the  land  taken,  and  for 
any  such  decrease  in  value  of  the  remaining  land 
as  might  have  resulted  from  the  acquisition  by 
the  company  of  a  permanent  right  of  way. 

Appeal  from  district  court.  Hunt  conn- 
ty;  Fra.nk  Temp letok.  Special  Judge. 

Action  by  D.  O.  Wolfe  against  Fordyce 
and  Swanson,  receivers,  and  others. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.    Reversed. 

Perkiaa,  Gilbert  A  Perkins,  for  appel- 
lants tbe  receivers.  R.  D.  Tbompsoa,  for 
appellant  Measles.  R.  L.  Porter  and 
Grubbti  A  Hefaer,  for  appellee. 

Oainbs,  J.  This  suit  was  brought  by 
api>ellee  to  recover  of  appellants  Fordyce 
and  Swanson,  as  receivers  of  the  St.  Louis, 
Artcansas  A,  Texas  Railway  Company, 
damages  for  the  construction  of  a  railway 
by  tbe  railroad  company  across  a  tract 
of  land.  He  sought  compensation  for  tbe 
land  appropriated  for  tbe  right  of^ay, 
v.l8s.w.no.2 — 10 


and  also  for  damagea  to  the  remainder  ot 
the  tract.  The  plaintiff  was  tbe  owner  dt 
the  land  at  tbe  time  tbe  railroad  was  con- 
structed, but  bad  sold  it  to  appellant 
Measles  befure  tbe  bringing  of  this  salt. 
He  made  Measles  a  party  defendant,  alleg- 
ing that  when  he  sold  and  conveyed  tbe 
land  to  the  latter  he  reserved  bis  claim  for 
damages  against  the  railroad  company. 
The  receivers  prayed  for  a  condemnation  of 
the  land  for  railroad  purposes,  and  asked 
that  the  damages  should  be  assessed  in 
the  action.  The  defendant  Measles  plead- 
ed, alleging  his  purcliaseof  tbe  land  before 
the  bringing  ot  the  suit,  and  prayed  for  a 
Judgment  in  his  favor  for  all  the  damages 
resulting  both  for  the  trespass  and  con- 
demnation. Tbe  Judgment  of  the  court, 
however,  was  that  the  plaintiff  should 
recover  of  the  receivers,  not  only  the  dam- 
ages to  the  tract  for  the  construction  of 
the  road,  but  also  compensation  for  the 
land  condemned,  and  that  defendant 
Measles  should  take  nothing  by  reason  of 
his  plea  in  reconvention.  Both  the  recelv- 
ers  and  Measles  appeal  from  the  Judgment. 
Tbe  receivers  complain  only  that  tbe  dam- 
ages allowed  are  excessive;  but,  since  the 
Judgment  will  be  reversed  upon  another 
ground,  it  is  unnecessary,  if  not  improper, 
to  pass  upon  that  queation.  Appellant 
Measles  insists  that  tbe  court  erred  In  not 
rendering  Judgment  in  his  favor  for  tbe 
damages  not  only  for  the  land  taken,  bat 
also  for  the  damages  resulting  to  the  re- 
mainder of  the  tract  from  the  construc- 
tion of  the  railroad.  The  facts  bearing 
upon  this  question  are  that  the  railroad 
company  constructed  their  road  across 
tbe  land  in  question  some  time  in  the 
spring  or  summer  of  1887:  and  in  June  or 
July  of  that  year  Instituted  proceedings 
to  condemn  the  right  of  way  over  it.  In 
November  of  the  same  year  appellee  sold 
and  conveyed  the  entire  tract  to  appel- 
lant Measles  by  a  general  warranty  deed, 
which  described  it  by  metes  and  bounds, 
and  which  contained  no  exception  or  res- 
ervation whatever.  In  January,  I8S8.  the 
condemnation  proceedings  were  dismissed. 
In  July,  1S89,  the  present  suit  was 
brouelit.  Section  17  of  article  1  of  our 
constitution  provides,  in  effect,  that  no 
person's  property  shall  be  taken  for  a 
public  use  without  adequate  compensa- 
tion being  made;  and  it  follows,  there- 
fore, that  the  title  to  property  which  is 
attempted  to  be  appropriated  tor  such 
purpose  does  not  pass  until  the  compen- 
sation has  been  paid  or  secured.  If  pro- 
ceedings instituted  against  the  appellee  for 
the  condemnation  of  tbe  land  bad  resulted 
in  a  final  decree  assessing  the  damages, 
and  the  damages  had  been  paid,  the  ap- 
pellant Measles,  as  a  purchaser  peadi*nte 
lite,  would,  as  to  the  railroad  company 
at  least,  have  been  concluded  thereby. 
But,  this  proceeding  having  been  dismissed, 
we  are  of  opinion  that  the  rights  of  the 
parties  to  this  suit  were  in  no  manner 
affected  by  it;  and  that  this  case  Is  to  be 
treated  as  if  no  such  action  had  ever  been 
instituted.  At  the  time,  therefore,  when 
appellee  conveyed  the  land  to  Measles, 
the  railroad  company  was  a  mere  tres- 
passer, and  appellee's  title  was  unim- 
paired by  its  entry  upon  and  use  of  ita 
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rlffbt  ot  way.  He  bad,  however,  right  o( 
action  axalnst  It  for  aoch  datnaKea  as  re- 
sulted from  its  tre«para.  It  ia  clear,  we 
thinit,  that  liy  hU  warranty  deed  all  hia 
title  to  thnland  passed  to  Moaslea;  and 
It  la  equally  clear  that  his  right  of  action 
to  recover  thn  daraaKes  for  the  mere  trea- 
paMS  did  not  pass.  For  the  latter  he  bad 
a  right  of  action,  and  it  was  not  affected 
by  hlH  conveyance  to  hia  vendee.  The 
roeaiiare  of  his  daningee  was  the  injury  to 
the  land  which  resulted  from  the  mere 
couHtruction  of  the  railroad,  and  compen- 
sation for  the  use  of  so  much  of  the  land 
as  was  occapied  by  the  company  from  the 
time  of  the  entry  until  the  date  of  his  con- 
veyance to  Measles.  In  the  case  of  Hall- 
way Co.  V.  Ruby,  (Tex.  Sup.)  15  8.  W. 
Rep.  1040,  this  court  held  that  iq  a  pro- 
ceeding lor  the  condemnation  of  land  for 
a  railroad  the  time  of  the  "taking,"  with- 
in the  meaning  of  the  conatltution  was 
the  time  of  the  trial.  Having  then  ac- 
quired an  absolute  title  to  the  entire  tract 
of  land,  free  from  any  easement  or  incum- 
brance by  reason  of  the  trespass  of  the 
railroad  company.  Measles-,  when  the  ap- 
pellant receivers  Aled  their  plea  in  recon- 
vention tor  the  condemnation  of  its  right 
ol  way,  became  entitled  to  recover  all 
the  damages  Incident  to  that  proceed- 
ing. Theee  do  not  embrace  the  injury 
which  had  resulted  to  the  land  from  the 
eonstructioa  of  the  railroad  at  the  time 
it  was  conveyed  to  him,  bat  do  include 
the  value  of  the  land  taken,  as  well  as 
any  such  deterioration  in  the  value  ol  the 
remainder  of  the  tract  as  may  have  re- 
sulted from  the  fact  that  the  railway 
company  had  acquired  the  right  to  per- 
manently hold  the  right  of  way,  and  to 
use  it  for  the  purposes  of  operating  a  rail- 
road. However,  he  Ih  not  entitled  to  re- 
cover for  any  damage  done  to  the  land 
before  lie  bought  it,  and  therefore  his 
damages  should  beaRsessed  with  reference 
to  the  condition  of  the  property  at  the 
time  of  his  purchase.  He  ie  not  entitled 
to  recover  for  changes  in  the  surface  of 
the  land,  resulting  from  the  construction 
Of  the  road,  but  is  entitled  to  recover  for 
any  depreciation  in  Its  value  that  may 
have  resulted  from  the  right  acquired  by 
the  condemnation  to  permanently  main- 
tain the  road  across  the  tract.  Appcll<>e 
and  appellant  Measles  are  entitled  to  re- 
cover sums  which,  added  together,  will 
equal  the  amount  the  appellee  would  have 
been  entitled  to  recover  had  he  never  con- 
veyed, and  no  more;  and  care  should  be 
taken  that  the  recel  vers  be  not  subjected 
to  a  double  recovery.  There  was  error 
in  adjudging  that  the  appellee  should  re- 
cover the  entire  da  mages  and  that  Measles 
should  take  nothing,  and  therefore  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 


Clapp  y.  Enolrdow  et  at. 
(Supreme  Court  of  Texat.    Nov.  17, 1891.) 

WiFS's  Sbparatb  Estatb  —  Admissions  bt  Hus- 
BAJTD— Pkoof  o»  Lost  Deed. 
1.  In  an  action  to  establish  a  lost  deed  con- 


veylni 

plaint  _    _  

been  exeovted  a*  alleKcd.    In  rebuttal  defend- 


reying  certain  property  to  plaintiff's  grantor, 
plaintiff  introduced  evidence  that  a  deed  had 


ants  offered  a  letter  from  the  hnaband  of  plain- 
tiff's grantor  to  one  of  defendants.  Tue  letter 
was.  In  substance,  an  admission  by  the  writer 
of  the  addressee's  interest  in  the  property,  field 
inadmissible,  as  no  admission  of  tbe  husband  can 
affect  the  wife's  separate  estate. 

2.  In  an  action  to  establish  a  lost  deed,  four 
witnesses  testified  to  the  signing  of  the  deed; 
two  of  them  also  testifying  that  the  grantor 
wished  to  convey  all  her  property;  and  two  also 
teatifying  that  the  deed  was  delivered,  field, 
that  the  evidence  showed  the  existence  of  the 
deed. 

Commlssionera'  decision.  Section  B. 
Appeal  from  district  court.  Van  Zandt 
county ;  Felix  J.  MoCord,  Judge. 

Action  by  Harah  F. Clapp  against Roliert 
Engledow  and  others.  Judgment  tor  de- 
fendants.   Pialutltr  appeals.    Reversed. 

F.  B.  Sextun,  for  appellant.  C,  B.  KB- 
gore  and  AJex.  Barge,  tor  appellees. 

Oarrett,  p.  J.  Sarah  F.  Clapp  bruaght 
this  suit  against  Robert  Engledow  and 
other  beirs  ot  Amanda  Johnson  to  estab- 
lish a  lost  deed,  alleged  to  have  been  made 
and  delivered  by  Amanda  Johnson  to  An- 
gelina M.  Barrett,  the  wife  of  L.  T.  Bar- 
rett. Plaiutitf  claims  title  by  mesne  con- 
veyances from  Angelina  M.  Barrett  to  a 
certain  tract  of  land  alleged  to  have  been 
incluUed  in  the  deed,  which  is  sought  to 
be  established  by  this  snit.  Dofendaota 
answered  as  follows :  (1)  General  demur- 
rer; (2)  special  exception  ot  the  statute  of 
10  years' limitation;  (8)8taledemand;  (4) 
general  denial;  and  (5)  special  answer, 
set  ting  up  that  L.  T.Barrett  and  his  wife, 
Augelina  M.  Barrett,  who  are  remote  ven- 
dors of  plaintiff,  in  August,  1874,  in  the 
probate  court  of  Nacogdoches  county,  ad- 
ministered on  the  estate  ot  Amanda  John- 
son, and  returned  to  said  court  an  in- 
ventory ot  the  property  of  Mrs.  Johnson, 
on  which  Inventory  was  placed  the  land 
claimed  by  plaintiff  and  described  in  plain- 
tiff's petition.  Said  answer  avers  that 
said  administrators  "undertKiuk  to  pro- 
cure, and  did  fraudulently  procure,  from 
the  probate  court  ot  Nacogdoches  county, 
a  decree  vesting  title  to  ail  the  real  prop- 
erty ol  said  estate  [Mrs.  Johnson's]  in 
said  administrators,"  and  thatsaid  decree 
was  void  and  ot  no  effect.  The  same  an- 
swer alleges  fraud  and  combination  be- 
tween Barrett  and  wife  and  their  son, 
Ralph  A.  Barrett,  (who  is  one  of  plain- 
tiff's vendors,)  to  defraud  dntendauts, 
(Mrs.  Johnson's  heirs;)  and  that  by  rea- 
son of  said  fraud,  as  charged,  the  said  L. 
T.  and  Angelina  Barrett,  and  their  ven- 
dors, immediate  and  remote,  are  forever 
estopped,  and  cannot  now  set  np  claim  to 
said  land  against  the  acts  and  declara- 
tions of  said  Barrett  and  wife;"  also  the 
statute  of  limitations  ot  10  years,  and  that 
thedefendant  Robert  Engledow  had  signed 
a  receipt  to  L.  T.  Barrett  while  said  Bar- 
rett was  acting  as  administrator  of  Mrs. 
Johnson,  purporting  to  be  tor  bis  share 
ot  said  estate;  out  that  the  receipt  was 
fraudulently  procured,  etc.  Plaintiff  de- 
murred to  the  special  answer,  setting  up 
the  proceedings  in  the  probate  court  of 
Nacogdoches  county,  and  pleading  the  es- 
toppel by  reason  of  the  adminlRtratlon 
and  Inventory.  Her  demurrer  was  over- 
ruled, and  the  action  ot  the  court  in  this 
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respect  !■  aaslKned  as  error.  There  waa  a 
trial  before  a  Jory,  and  Judgment  was  ren- 
dered io  favor  of  defendants,  October  23, 
l&'O,  rrum  which  the  plaintiff  basappealed. 

Thl8  case  has  been  before  the  supreme 
court  once  before,  on  appeal  also  by  the 
platotlff.  Clapp  r.  Eugledow,  72  Tex.  25^, 
lU  S.  W.  Rep.  462.  As  held  on  the  former 
hearing  of  this  case,  although  the  admin- 
istrators weru  not  estoppeil  by  the  luven- 
^ory  tiled  by  them  in  the  administration 
of  Mrs.  Johnson's  estate,  atill*'it  wascom- 
petent,  as  .declarations  against  interest 
by  the  party  in  possession,  as  a  circum- 
stance following  and  attending  the  trans- 
action." 72  Tex.  255,  10  S.  W,  Rep.  463. 
The  evidence  was  also  properly  limited  by 
the  court  in  its  charge  to  the  Jury.  No 
evidence  was  introduced  by  the  defend- 
ants in  support  of  the  pleading  as  to  the 
decree  of  theprobatecourtof  Nacogdochee 
county,  but  the  record  of  the  pleadingand 
dftcree  in  said  court  in  the  estate  of  Aman- 
da Johnson  was  introduced  by  the  plain- 
tiff. There  was  consequently  no  error  in 
overruling  the  demurrer  to  the  answer  of 
which  the  appellant  can  complain.  On 
the  tiial  the  purpose  of  the  plaintiff  waa 
to  establish  a  deed  from  Mrs.  Amanda 
Johnson  to  Mrs.  Angelina  M.  Barrett  for 
all  her  property,  real  and  personal,  and 
there  was  direct  testimony,  as  well  as  cir- 
cumstantial evidence,  to  show  that  such 
deed  had  been  executed  as  alleged.  De- 
fendants, Id  rebuttal,  offered  in  evidence 
a  letter  written  by  L.  T.  Barrett,  the  hus- 
band of  Angelina  M.  Barrett,  to  the  de- 
fendant Robert  Engledow,  as  follows: 
"Melrose,  July  13th.  1877.  Mr.  Robert  En- 
gledow— Bi»b:  I  have  just  received  your 
letter  of  Sth  inst.  I  am  obliged  to  you  for 
tile  information  concerning  the  trespass 
CD  my  timber,  and  this  authorl'ces  you  to 
a«8ess,  or  have  assesoed,  the  amount  ot 
damage  to  my  land  or  timber,  aud  collect 
the  money  by  suit  or  otherwise.  Relative 
to  your  Interest  in  Mrs.  Johnson's  estate, 
I  must  say  that  I  am  not  In  a  condition 
inst  now  to  roalie  you  an  ofler  for  It. 
However,  come  down  as  soon  as  it  may 
suit  your  convenience  todoso,  and  I  think 
we  can  make  disposition  of  your  interest 
in  the  estate  so  as  to  benefit  yon.  Years, 
truly,  L.  T.  Babkktt.  " 

Plaintiff  objected  to  the  admission  of 
this  letter,  because:  (1)  It  was  Immate- 
rial and  Irrelevant  to  the  matter  incoutro- 
versy  in  thU  suit.  (2)  If  it  was  offered  to 
affect  Barrett's  credit,  it  was  not  admissi. 
hie,  because  he  had  not  been  examined  in 
ri^card  to  or  given  an  opportunity  to  ex- 
plain it.  (3)  Nothing  said  by  Barrett  In 
the  letter  could  affect  his  wife's  title  to  the 
property  she  acquired  by  the  deed  of  gift 
in  question  In  this  proceeding.  There 
was  also  objection  to  evidence  of  certain 
conversations  testified  to  by  Engledow. 
Plaintiff  excepted  to  the  ruling  of  the 
court,  and  has  assigned  it  as  error. 

No  admission  of  the  husband  can  affect 
the  wife's  separate  estate,  and  the  letter 
from  Barrett  to  Engledow  wns  clearly  in- 
admissible. Statements  of  the  witness  En- 
gledow, as  to  conversations  between  him- 
self and  Barrett  and  wile,  were  admissible, 
Id  so  fares  it  was  shown  that  Mrs.  Barrett 
was  present  and  in  a  position  to  bear 


them.  Whether  or  not  the  Jodgment  of 
the  court  below  should  be  reversed  for  the 
error  in  the  admission  of  the  letter  will 
depend  upon  the  suf9clency  of  plaintiff's 
evidence  to  show  the  execution  of  tba 
deed ;  for  If  It  should  appear  that,  not- 
withstanding the  admission  of  tbe  erro- 
neous evidence,  the  plaintiff's  evidence  is 
insafflclent  to  show  the  existence  of  such 
a  deed,  then  the  error  might  be  immate- 
rial. Appellant,  by  her  7th,  Sth,  9th,  lOtb, 
11th,  and  12tb  assignments  of  error,  con- 
tends that  the  verdict  of  the  Jury  la 
against  tbe  preponderance  of  the  testi- 
mony, and  should,  on  the  law  and  facts 
of  tbe  case,  have  been  in  her  favor.  We 
will  consider  these  questions  together.  If 
Mrs.  Amanda  Johnson  executed  a  deed  to 
Mrs.  Angelina  M.Barrett  conveying  to  her 
all  her  property,  both  real  and  personal, 
the  plaintiff  ought  to  prevail  in  her  suit. 
It  waa  shown  that  a  deed  was  executed 
by  Mrs.  Johnson  to  Mrs.  Barrett  for  all 
her  property  in  Nacogdoches  county,  and 
that  the  same  was  duly  acknowledged 
and  recorded.  This  deed  was  exe<:uted 
January  2,  1878,andisreferred  to  in  the  evi- 
dence as  the  first  deed.  The  deed,  the  ex- 
ecution of  which  is  in  controversy,  is  called 
tbe  second  deed.  Amanda  Johnson  was 
a  widow,  and  died  chlldleas,  March  12, 
1873.  Tbe  defendants  are  her  collateral 
heirs.  Angelina  M.  Barrett,  tbe  wife  of 
L.  T.  Barrett,  was  her  niece.  Sirs.  Bar> 
rett's  mother  died  when  she  was  quite 
young,  and  Mrs.  Johnson  took  charge  of 
and  reared  her.  At  the  time  of  Mrs.  John- 
eon's  death,  and  the  execution  of  the  first 
deed,  and  the  alleged  execution  of  the  sec- 
ond deed,  she  was  residing  with  Mrs.  Bar- 
rett. 

In  support  of  the  execution  of  tbe  sec- 
ond deed,  four  witnesses  testified,  all  of 
them  by  deposition.  They  were  L.  "T. 
Barrett,  James B.Hamlett,  Victor  J.Simp- 
son, and  A.  J.  Simpson.  L.  T.  Barrett 
testified  substantially  that  Mrs.  Johnson 
execnted  two  deeds  to  Mrs.  A.  M.  Barrett. 
Thefirst  was  execnted  January  2, 1N73,  and 
conveyed  to  Mrs.  Barrett  and  her  children 
(naming them)  all  of  Mrs.  Johnson's  prop- 
erty, real  and  personal,  then  in  Nacog- 
doches county.  On  the  3d  of  February, 
1873,  she  executed  the  second  deed.  Wit- 
ness appended  the  original  draft  of  the 
second  deed  to  his  deposition,  with  ex- 
planation that  he  had  made  it  on  the  day 
of  or  day  hpfore  the  execution  of  the  deed, 
and  that  It  was  copied  by  James  B.  Ham- 
lett  for  Mrs.  Johnson  to  sign.  His  son 
found  the  original  draft  among  bis  papers 
on  the  day  that  his  deposition  was  taken, 
March  29,  1886.  Mrs.  Johnson  signed  or 
had  her  name  signed  to  tbe  copy  made  by 
Hamlett,  and  it  was  witneased  by  him, 
(James  B.  Hamlett,)  and  witness  thought 
two  other  witnesses.  Immediately  after 
the  execution  of  the  deed  Mrs.  Johnson 
placed  it  In  his  possession.  That  the  deed 
was  lost.  That  he  had  searched  in  all 
places,  where  it  would  likely  be  found,  for 
the  deed,  but  bad  not  been  able  to  find  it. 
That  his  wife  and  son  had  aided  him  in 
the  search.  He  stated  that  Mrs.  Johnson 
said,  with  reference  to  the  execution  of  the 
dee<l:  "I  have  given  or  sold  to  Angelina 
all  of  my  property.    I  have  placed  her  in 
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pomeaslnn  of  It,  and  I  want  tt  fixed  now 
wbile  I  am  able  to  attend  to  It,  bo  aa  to 
prevent  my  other  relatires  from  Interfer- 
ing with  or  giving  her  trooble. "  The  orig- 
inal draft  testified  to  by  Barrett,  and  at- 
tached to  bis  deposition,  recites  "that  I, 
Amanda  Johnson,  •  •  •  did,  when  I 
executed  the  deed  of  conveyance  on  the 
2d  day  of  Jaunary  last  to  my  niece,  Mrs. 
Angelina  M.  Barrett  and  her  children,  de- 
sire to  transfer  and  convey  to  lier  all  my 
property,  both  real  and  persoiial,  and  I 
do  now,  by  these  presents,  for  the  consid- 
eration expressed  in  the  aforesaid  deed, 
and  for  th<>  paramount  consideration  of 
the  love  and  afiection  always  manifested 
by  my  said  niece  for  me,  and  especially  for 
the  kind  and  affectionate  care '  and  atten- 
tion given  tu  me  by  my  said  niece,  and  her 
husband  and  children.  In  my  late  Illness, 
In  the  ahsi^nee  of  all  my  other  relatives, 
while  I  was  In  a  helpless  condition,  give, 
grant,  sell,  transfer,  and  convey  unto  the 
said  A.  M.  Barrett,  for  her  own  use  and 
benefit,  and  fur  the  use  and  benefit  of  ber 
children,  all  of  my  property, both  real  and 
personal. "  James  B.  Uaralett  testified  that 
Mrs.  Johnson,  when  told  by  the  Justice  of 
the  peace  who  took  her  acknowledgment 
to  the  first  deed  that  It  did  not  Include  all 
ber  property,  requested  that  another  deed 
be  drawn  em  brad  ng  all  ber  property, 
both  real  and  personal,  not  only  In  Nac- 
ogdoches county,  but  all  of  whatever  nat- 
ure and  wherever  located.  A  second  deed 
was  drafted  by  Capt.  Barrett,  and  copied 
by  the  witness,  including  all  of  the  prop- 
erty. Witness  read  this  deed  to  Mrs. 
Johnson,  at  Capt.  Barrett's  request,  and 
asked  her  it  she  wished  him  to  sign  It  as  a 
witness,  and  she  answered,  "Yes."  He 
asked  her  if  it  fully  embodied  her  wishes, 
and  she  said  it  did.  He  then  wnlked 
across  the  street  to  the  store,  and  signed 
It.  Witness  did  not  recollect  who  the 
other  wItneHses  were,  but  was  certain 
that  they  resided  in  and  around  Melrose, 
the  village  where  Mrs.  Johnson  then  lived. 
He  could  not  remember  the  date  of  the 
deed,  but  thought  It^as  the  summer  or 
tall  prior  to  Mrs.  Johnson's  death.  Wit- 
ness was  a  partner  of  L.  T.  Barrett  In 
business,  and  married  his  niece.  Victor 
J.Klmpson  testified  that  he  saw  two  U^^ds 
from  Amanda  Johnson  to  Angelina  M. 
Banvtt,  In  Melrose,  after  Mrs.  Johnson's 
death.  He  did  not  remember  thp  dates  of 
the  deeds,  nor  how  long  It  was  after  ber 
death.  He  remembered  that  the  datps 
were  previous  to  her  death.  They  were 
witnessed  by  two  persons.  It  was  his 
Impression  that  the  witnesses  were  James 
McKnight  and  James  Hamlett.  Thedeeds 
were  in  the  possession  of  L.  T.  Barrett, 
and  bore  different  dates.  The  oldest  con- 
veyed all  Mrs.  Johnson's  property  in  Nac- 
ogdoclies  county,  nnd  the  other  conveyed 
ail  her  property  without  regard  to  loca- 
tion. It  was  signed  by  Mrs.  Johnson  and 
witnessed.  Witness  could  not  state  that 
be  was  acquainted  with  Mrs.  Johnson's 
8lgnatnre,nor  that  the  signature  was  gen- 
uine. A.  J.  Simpson  testified  that  he  was 
tbe  officer  who  took  Mrs.  Johnson's  ac- 
knowledgment to  the  first  deed.  After  ex- 
plaining his  official  position  and  his  uc- 
qnalntance  with  Mrs.  Johnson,  he  stated 


that  he  read  tbe  deed  to  ber,  and  she  re- 
marked: "It  does  not  convey  everything 
to  Angelina."  That  he  told  ber  "No,"  it 
only  conveyed  the  property  in  Nacog- 
doches county ;  and  she  replied  that  she 
intended  to  convey  all  her  property  to  An- 
gelina, no  matter  where  situated.  It  was 
shown  on  the  part  of  the  defendants  that 
Angelina  M.  Barrett  and  her  husband,  L. 
T  Barrett,  administered  on  the  estate  of 
Mrs.  Johnson  lying  outside  of  Nacog- 
doches county,  filed  a  bond  in  the  sum  of 
tS.OOO,  and  inventoried  tbe  property  In 
controversy  as  the  property  of  the  estate 
of  Amanda  Johnson,  deceased.  Adminis- 
tration was  open  from  September,  1874.  to 
September,  1N82.  It  was  not  shown  that 
tiie  administrators  sold  any  of  the  prop- 
erty on  the  inventory,  and  it  appeared, 
when  some  of  the  defendants  In  this  case 
filed  an  application  for  partition,  that  Mrs. 
Barrett  then  clnlmed  all  of  the  property 
under  the  alleged  lost  deed,  and  it  was  set 
apart  to  her  by  the  court.  Robert  Engle- 
dow,  one  of  the  defendants,  testined  that 
Bnrrett  and  his  wife  told  him  that  they 
did  not  claim  any  of  the  property  outside 
of  Nacogdoches  county.  Mrs.  Barrett 
suld,  in  reply  to  a  suggestion  of  his  that 
the  estate  ought  to  beclosed  and  tbe  prop- 
erty divided  among  the  heirs,  "Yes;  and 
we  ought  to  pay  Cncle  Robert  his  part  afc 
soon  as  possible."  Some  time  In  January, 
IS78,  Barrett  paid  witness  f  150  as  part  of 
his  Interest  In  said  estate.  Witness  had 
never  heard  of  the  deed  until  Informed  of 
it  by  J.  F.  Starr,  acting  atrent  for  tbe 
plaintiff.  The  receipt  of  witness  showa 
that  the  money  was  paid  in  entire  settle- 
ment, but  that  it  is  not  true  that  witness 
was  Imposed  upon  by  Barrett.  At  com- 
mon law  it  was  not  necessary  that  a  deed 
should  be  attested  bysubscribing  witness- 
es. 1  Devi.  I>ee«l8,  §  %5.  When  tbe  deed 
sought  to  be  estahlishefl  was  said  to  bare 
been  executed,  the  act  of  February  6,  1840, 
concerning  conveyances,  was  In  forre.  Ac- 
cordtns  tolt,  noestate  of  inheritance  or 
freehold,  or  for  a  term  of  more  than  five 
years,  in  lands  and  tenements,  could  be 
conveyed  from  one  to  another,  unless  the 
conveyance  were'  declared  by  writing, 
sealed  and  delivered.  Pasch.  Dig.  art. 997. 
Seals  were  abolished  by  the  act  of  Feb- 
ruary 2. 1«58.  Id.  art.  5(W7.  A  deed,  then, 
is  a  writing  signed  and  delivered.  Victor 
i^lmpson  testified  that  the  writing  in  ques- 
tion was  signed  by  Mrs.  Johnson,  and 
purported  to  convey  all  her  propt^rty. 
James  Hamlett  testified  that  hesigned  tbe 
writing  as  a  witness  at  the  request  of  .Mrs. 
Johnson.  L.  T  Barrett  said  that  Mrs. 
Johnson  executed  the  deed;  that  she 
signed  it, — had  her  name  signed.  A.  J. 
Simpson  testified  that  Mrs.  Johnson  told 
him  of  her  wish  to  convey  all  her  property 
to  Mrs.  Barrett.  As  to  delivery.  Victor 
Simpson  saw  the  deed  in  the  possession  of 
L.  T.  Barrett.  Barrett  said, "  Immediately 
after  the  execution  of  said  last-men  tioni^d 
deed,  it  was  placed  in  my  possession  by 
Mrs.  Johnson."  Acknowledgment  of  a 
deed  by  tbe  grantor,  or  the  proof  thereof 
by  one  of  two  witnesses,  is  necessary  only 
for  the  purpose  of  registration.  As  be- 
tween the  parties,  no  acknowledgment  Is 
necessary.  Proof  of  tfaa  deed  cansbe  made 
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either  by  the  grantor  that  he  elgmed  it,  or 
by  any  other  peraon  who  saw  it  sigmed, 
or  by  proof  of  the  eignatore  of  the  gran- 
tor. 1  Devi.  Deeds.  §  4«5.  It  1h  true  that 
there  ia  no  direct  testimony  that  any  odr 
saw  Mrs.  Johnson  sign  the  deed,  or  that 
she  aelcnowledged  her  aiguatnre  to  any 
one.ortbat  the  aignatore  appended  to  the 
deed  was  her  genoine  signature;  bnt  a 
deed  may  be  proved  bydrcnmstantiai  evi- 
dence, and  the  circnmatances  in  this  case 
Indicate  that  Mrs.  Johnson  must  have 
signed  the  deed.  Grain  v.  Huntington, 
(Tex.  Sap.)  17  8.  W.  Rep.  348;  Bounds  v. 
Little,  75  Tex.  816.  13  8.  W.  Rep.  1109. 
There  was  not  only  safflcient  temtimnny 
to  support  a  Terdict  in  favor  of  the  exist- 
ence of  the  deed  in  this  ease,  had  tt  been- in 
favor  of  the  plalntirr,  bnt  we  thinlt,  from 
a  careful  examination  of  the  record,  there 
was  also  a  preponderance  of  testimony  In 
■upport  of  its  existence.  Both  for  the  er- 
ror of  the  court  in  admitting  in  evidence 
the  letter  from  L.  T.  Barrett  to  Robert 
Engledow,  and  because  the  verdict  of  the 
lory  waa  against  the  preponderance  of  the 
testimony,  we  thinli  the  Judgment  of  the 
court  lielow  shonld  be  reversed.  We  de- 
sire to  call  the  attention  of  the  parties  to 
the  record  lu  this  case.  Original  and 
amended  pleadings  are  all  copied  in  the 
record.  According  to  the  mles,  the  amend- 
ed pleading  abould  stand  In  lien  of  the 
original.  Rule  for  district  court  IS.  Tlie 
statement  of  facta  contains  the  deeds  in 
plaintitTs  title  copied  at  length,  with  cer- 
tlflcates  of  acknowledgment  and  record , 
the  depositions  of  witnesses  are  written 
out  at  length,  soraetimiM  including  the 
qoentlon  as  well  as  answer,  and  the  full 
proceedings  of  the  probate  conrt  of  Nac- 
ogdoches county  are  copied  at  length. 
This  Is  in  direct  Tlolatinn  of  the  rules.  Id. 
71.  A  compart,  though  fall,  record,  with 
us  tittle  useless  matter  as  possible,  is  in- 
tended by  the  rules,  and  such  a  record 
greatly  facilitates  the  work  of  this  court. 
In  view  of  another  trial,  the  parties  shonld 
replead.  It  is  not  necessary  to  notice  ap- 
pellant's othor  assignments  of  error.  We 
report  the  case  for  roversal. 

8TAYTON,  C.  J    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 
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1.  In  action  of  slander  plaintiff's  counsel 
stated  in  hia  remarks  to  the  lory  that  "plaintiff 
wanted  a  large  verdict,  not  because  be  thouKht 
he  could  get  it,  a*  defendants  were  inaolvent," 
but  aa  a  vindication;  that  plaintiff  was  delayed 
in  getting  a  trial  "by  the  machinations  of  defend- 
ants;" and  that  "defendants  had  tried  tosuppre'^s 
testimony  material  to  plaintilPs  case."  Ttie 
court  charged  the  Jury  to  disregard  all  remarks 
of  coanael  not  ixtrtaining  to  the  facts.  Under  a 
prayer  for  tS.OOO  exemplary  damages,  a  verdict 
of  W,000  exemplary  damages  was  awarded,  to- 
gether with  tiM,OUO  actual  damages.  All  the  ex- 
emplary damages,  and  $14,000  of  the  actual  dam- 
tigca,  were  remitted.  Held,  that  the  Jury  were 
actuated  by  Improper  motives,  and  the  verdict 
would  be  set  aside  as  excessive. 

8.  In  an  action  for  slander  an  excessive  ver- 
dict will  be  set  aside,  tliougb  remitted  in  part, 


where  the  excess  Is  oonsldeTable,  and  is  not  as- 
certainable by  any  rules  of  law. 

CommlEsioners'  decision.  Section  A. 
Appeal  from  district  court.  Rusk  county ; 
JoH.N  R.  Ar.nold,  Special  Judge. 

Action  for  slander  by  Edward  Taliaferro 
against  C.  L.  Nunuaily  and  others.  Ver- 
dict and  Judgment  for  plaintiff.  Defend- 
ants appeal.     Reversed. 

J.  H.  Wood  and  W.  J.  Qrabam,  for  ap- 
I>ellant8. 

HoBBT,  P.  J.  The  appellee,  Edward 
Taliaferro,  brought  this  action  of  slander 
and  libel  against  C.  S.  Nunnally,  Benjamin 
Blanton,  L.  (!.  Cunningham,  and  N.  R. 
Bagley.  The  three  first  mentioned,  it  was 
alleged,  constituted  a  mercantile  firm  In 
the  town  of  Henderson,  Tex  ,  known  as 
Blanton  ft  Nunnally,  and  of  which  firm 
Bagley  was  an  employe.  The  petition 
states  substantially  that  appellee  had 
been  employed  by  said  firm  as  Its  book- 
keeper, in  which  capacity  he  served  for 
abont  two  yea»;  that  defendants,  con- 
spiring together  for  that  purpose,  uttered 
and  published  charges  against  bim  to  the 
effect  that  he  hud  embeczled  and  stolen 
the  money  of  said  firm.  For  Injury  to  his 
reputation  as  a  business  man,  and  loss  of 
time  in  being  compelled  to  leave  bis  home 
in  Florida  and  return  to  Henderson  to  an- 
swer this  charge,  and  expenses  (or  trans- 
portation therefor,  he  claims  damages  In 
the  sum  of  f80,000.  For  the  huniillatlon 
and  mental  agony  arising  from  the  accusa- 
tion made  by  defendants  he  claims  1^,000; 
and  he  also  asks  for  exemplary  damages 
in  the  sum  of  $16,000  for  the  alleged  nta- 
llcions  publishing  of  said  slander.  There 
were  numerous  special  exceptions  to  the 
original  petition,  which  It  is  not  impor- 
tant to  notice.  Defendant  Cunningham 
denied  under  oath  that  he  was  a  member 
of  the  firm.  The  other  defmdants  denied 
having  uttered  and  published  the  alleged 
slanderous  language,  and  that,  if  they 
did.  they  had  reasonable  grounds  for  be- 
lieving them  to  be  true.  The  trial  resntt- 
ed  in  a  verdict  for  the  appellee  against  the 
appellants  C.  L.  Nunnally  and  N.  R.  Bag- 
ley  for  the  sum  of  $24,000  actual  damages 
and  $8,000  exemplary  damages.  The  Jury 
found  also  in  favor  of  the  defendants  Ben- 
jamin Blanton  and  Cnunlngham.  Appel- 
lee's counsel  In  the  court  below  remitted 
all  of  the  exemplary  damages  and  $14,000 
of  the  actual  damages.  Judgment  was 
thereupon  entered  up  against  the  defend- 
ants Nunnally  and  Bagley  and  in  favor 
of  plaintiff  for  the  sum  of  $10,000.  This 
Judgment  Is  appealed  from. 

There  was  evidence  substantially  as  fol- 
lows: That  appellee,  from  about  April, 
1N82,  until  December,  1885,  was  the  trusted 
book-keeper  of  the  Arm  of  Blantoi^ft 
Nunnally,  In  Henderson,  Tex.  He  stood 
well,  was  popular  in  the  community,  and 
possessed  the  confidence  in  a  great  degree 
of  the  defendant  Nunnally,  who  appears 
to  have  been  the  active  managing  member 
of  the  firm.  Appellee  represented  his 
father-in-law,  who  resided  in  Virginia,  to 
be  quite  wealthy,  and  that  he  was  in  easy 
circumstances.  In  December,  1885,  he,  to 
the  regret  of  his  employers,  moved  to 
Florida  for  the  purpose  of  establlshlne  a 
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home  there,  stating  that  be  expected  to 
locate  at  Ucean  City.  He  located,  how- 
ever, at  Duland,  in  west  Florida.  It  ap- 
pears from  the  evidence  that  tihurtly  after 
Ills  departure  Ironi  Henderson  defendants 
Nunnally  and  N.  R.  Bagley,  an  employe  of 
the  firm,  discovered,  as  they  claimed,  from 
entries  made  by  plaintiff  in  the  books  of 
the  firm,  that  he  was  a  defaulter  in  large 
amounts.  These  entries,  they  claimed, 
could  only  be  accounted  for  upon  the  the- 
ory that  plalntItT  embezzled  large  sums  of 
money  belonging  to  said  firm.  At  any 
race,  these  entries  formed  the  basis  for  the 
charges  made  by  them  against  plaintiff. 
Letters  written  by  the  defendants  named 
to  plaintiff's  wife  and  his  latber-in-law  set 
forth  in  detail  the  alleged  defalcation  of 
plaintiff,  established,  as  they  insisted,  by 
the  entries  in  the  books  of  the  firm  kept 
by  him.  There  was  evidence  that  they 
bad  stated  publicly  that  he  bad  embessled 
the  money  of  his  employers.  Criminal 
proceedings  were  instituted  against  plain- 
tiff, and  Bagley  was  sent  by  Nonnally  to 
Florida  for  the  purpose  of  arresting  plain- 
tiff, or  of  inducing  him  to  return  without 
arrest,  and  explain  the  condition  of  tlie 
books  satisractoriiy.  It  was  shown  that 
Nuniiaily  offered  plaintiff  f  1,000  if  he 
would  voluntarily  rctam  and  do  so. 
Plaintiff  started  to  return  to  Hendersou 
with  nagley,  with  the  understanding  that 
the  latter  should  defray  bis  expenses. 
They  separated  on  the  way  back,  plaintiff 
claiming  that  Bagley  got  lost  from  him  In 
tliecro^ird;  and  he  had  to  work  for  money 
to  defray  his  expenses.  Bagley  testifies 
that  plaintiff  eluded  htm  at  New  Orleans. 
Some  weeks  after,  plaintiff  appeared  In 
Henderson.  He  surrendered  to  the  offi- 
cers,  sharing  the  reward  received  by  the  lat- 
ter for  his  arrest.  He  knew  be  had  been 
offered  $1,000  to  return  voluntarily.  A 
committee  selected  by  the  parties  com- 
menced an  examination  of  the  books  for- 
merly kept  by  plaintiff.  It  is  difficult  to 
understand  from  the  array  of  figures  con- 
tained In  the  60  pages  of  the  testimony  of 
this  committee  all  of  the  lacTs  they  estab- 
lish relevant  to  this  action;  but  it  does 
not  appear  that  they  agreed  to  report  that 
there  was  or  was  not  any  defalcation. 
But  there  were  many  inaccuracies,  it  ap- 
pears, that  no  explanation  was  made  of 
by  appellee,  although  he  had  the  oppor- 
tunity. We  find  no  testimony  of  any 
character  authorizing  a  Judgment  against 
Blanton  and  Cunningham.  Several  an- 
flignments  of  error  assail  the  verdict  of  the 
Jury,  on  the  ground  that  it  was  Influenced 
by  passion,  prejudice,  or  other  improper 
motive  on  the  part  of  the  Jury,  and  is  ex- 
cessive in  amount;  and  that  the  court 
erred  in  allowing  the  appsliee'n  counsel  to 
enter  a  remittitur,  and  permitting  the 
Judgment  for  the  sum  of  $10,000.  The 
well-settled  rule  upon  the  subject  of  a 
remittitur  Is  substan  tlally  that,  where  the 
measure  of  damages  is  regulated  by  recog- 
nized principles  of  law  by  which  it  may  be 
detPi  mined  to  what  extent  the  verdict  is 
excessive,  as  in  actions  on  contracts,  and 
for  torts  done  to  property,  the  value  of 
which  may  be  ascertained  by  proof,  a 
remittitur  of  the  excess  may  be  allowed; 
but  where  this  vxcess  la  not  ascertainable 


by  any  rules  of  law,  and  "  the  excess  la  an- 
eertain  and  considerable,"  It  ahonid  not 
be  permitted.  Thomas  v.  Womack,  13 
Tex.  ft84.  In  a  case  like  this  the  discretlou 
of  the  Jury,  and  their  sense  of  right  and 
Justice,  as  applied  to  the  facts,  is  the  only 
guide  the  law  fuminfaes  for  the  measure  of 
damages.  This  discretion,  whether  legal- 
ly and  wisely  exercised  or  abused.  Is  ascer- 
tained from  their  verdict  alone.  If.  then, 
a  remittitur  be  allowed,  and  Judgment  la 
entered,  not  predicated  on  that  verdict, 
but  for  a  different  sum,  can  It  be  said  that 
the  Judgment  for  damages  is  that  ascer- 
tained and  leached  by  the  discretion  of 
the  Jury,  and  their  sense  of  right  and  Jus- 
tice under  the  facts?  Unquestionably  not. 
Concede  that  tbe  evidence  authorised  a 
verdict  for  plaintiff  for  damages.  How 
was  tbe  court  to  determine  the  amount  of 
such  damages,  after  deciding  that  the  ver- 
dict was  excessive,  and  allowing  tbe  r«- 
mittltur?  It  could  only  be  determined  by 
the  court's  own  construction  of  tbe  testi- 
mony; or.  In  other  words,  tbe  amount 
permitted  to  remain  would  be  that  which 
the  court's  discretion  and  sense  of  right 
and  Justice,  under  the  facts,  recognised 
as  being  tbe  proper  measure  of  damage. 
This  woulil  manifestly  be  tbe  substitution 
of  the  court's  opinion  for  that  of  the  Jury, 
and  neceHsarlly  a  trial  of  the  cause  exclu- 
sively by  tb«  court.  Thomas  v.  Womack, 
13  Tex.  585:  Railway  v.  Coon,  69  Tex.  730. 
7  S.  W.  Rep.  492. 

There  are  disclosures  made  by  the  rec- 
ord sustaining  the  charge  that  the  verdict 
was  Influenced  by  passion  and  prejudice, 
or  other  Improper  motive.  It  will  be  no- 
ticed that  the  prayer  of  plaintiff  was  for 
only  $5,000  exemplary  damages,  ami  yet 
tbe  Jury  assess  It  at  $8,000,  ($3,000  In  ex- 
cess- of  the  amount  asked.)  It  appears 
also  that  counsel  for  appellee  stated  in 
bis  remarks  to  the  Jury  "that  plaintiff 
wanted  a  large  verdict,  not  because  they 
though  they  could  get  it,  as  defendants 
were  insolvent,  but  because  be  wanted  It 
to  stand  on  the  record  of  tbe  court  us  a 
vindication;  that  plaintiff  had  always 
wanted  a  trial ;  that  for  four  years  he  had 
been  trying  to  get  oue,  but  was  delayed 
by  the  marhlnatlons  of  defendants;  •  •  • 
and  that  defendants  had  tried  to  suppress 
testlmoiiy  material  to  pinlntifl's  case."  A 
bill  of  exception  was  reserved  to  these  re- 
marks, on  the  ground  that  there  was  no 
evidence  authoriiing  It.  The  court,  it  is 
true,  instructed  the  Jury  orally  and  in 
writing  to  disregard  all  remarks  of  coun- 
sel, madn  during  the  trial,  not  pertaining 
to  the  facts.  It  la  made  to  appear,  also, 
that  tbe  Jury  returned  into  court  after  a 
brief  deliberation,  and  propounded  to  the 
court  the  inquiry  "whether,"  If  they 
"found  a  conspiracy  existed  to  slander 
plaintiff  of  two  out  of  four,  could  they  find 
against  the  third  separately. "  These  cir^ 
cumstancee,  taken  in  connection  with  the 
extraordinary  amount  of  the  verdict  itself, 
($.82,000,)  and  the  unusually  large  sum  re- 
mitted, ($22,000,)  show  that  it  was  so 
flagrantly  excessive  that  it  must  be  as- 
cribed to  some  undue  infiuence,  passion, 
or  prejudice  which  perverted  the  Judgment 
and  discretion  of  the  Jury.  Thomas  v. 
Womack,  supra.    Such  be^ig  tbe  ctaarac- 
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ter  of  tbe  verdict  of  the  Jury,  under  tbe 
well-recofcniaed  rules  it  cannot  Btand  ua 
originally  rendered.  Again,  it  cannot 
Rtand,  as  the  ludgment  was  entered  lor 
liO.lHW  alter  the  remittitur,  because  it 
would  not  be  the  rerdlct  ot  tbe  jury.  We 
think  the  judgment  should  be  reversed, 
and  tbe  cause  remanded. 

Statton,  G.  J.  Reversed  and  remanded, 
as  per  opinion  ol  commission ol  appeals. 


Mexican  Csnt.  Rt.  Cu.  ▼.  Shean  et  a/. 
(Supreme  Court  of  Teocat.    ITot.  24, 1891.) 

ISJUBT  TO  EMTLOTS— ASSDVPTIOK  OF  BiSK— DaN- 
OBROVS  APPLIANCIS. 

1.  Where  an  experienced  switchman,  having 
eharga  of  the  engine  and  its  movements,  under- 
took, without  ot^eotiOD,  to  oouple  a  fiat-car,  with 
It*  load  projeotuig  over  the  end,  to  a  box-car, 
knowing  tbe  dangerous  way  in  which  it  waa 
loaded,  he  assumed  the  risk  ot  the  undertaking. 

2.  Where  a  railroad  company  receives  loaded 
cars  from  another  company,  it  is  not  liable  for  a 
failure  to  inspect  such  oars,  and  have  them  prop- 
erly loaded. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  £1  Fasu  coun- 
ty;  T.  A.  Falvky,  JudKe. 

Action  by  Nora  Shenn  et  al.  against  the 
Mexican  Central  Railway  Company  for 
tbedeatb  of  WllltamShean  whileemplojed 
by  defendant.  Plaintiffs  had  judgment, 
and   defendant  appeals.    Reversed. 

HafcueA  Harnhnrt,  lor  appellant.  3J. 
W.  atautoa  and  Brack  A  Mill,  for  appel- 
lee*. 

Garrktt.  F.  J.  Appellant's  second  and 
fourth  assignments  ot  error  present  the 
controlling  question  in  this  case,  which  Is 
that  of  contributory  negligence  on  the 
pnrt  ol  Wllllnm  Shean,  the  deceased,  in  at- 
tempting to  couple  tbe  cars  under  the  cir- 
cumstances. The  charge  i-omplalned  ot  in 
tbe  second  anslgnment  Is  as  follows: 
"•  •  •  II  yon  believe  •  •  •  that  one 
ol  said  cars  was  loaded  so  that  the  load 
projected  over  the  ends  of  the  car,  and 
that  In  coupling  It  to  another  car  William 
Shean  was  caught  between  said  project- 
ing load  and  the  other  car,  and  thereby 
killed :  that  said  load  projected  over  the 
end  ot  said  car,  and  subjected  said  Shean, 
as  a  switchman,  to  extraordinary  or  un- 
usual danger,  risk,  or  hazard  not  Incident 
to  the  duties  of  such  switchman;  that  In 
coupling  said  cars  said  Shean  used  such 
care  as  a  person  of  ordinary  prudence  and 
skill  yrould  usually  exercise,  under  tbe 
same  or  similar  circumstances,  to  prevent 
said  Injury,  •  •  ■  you  will  find  lor 
plaintiffs. "  Tn  thelourtb  assignment  ol  er- 
ror tbe  verdict  Is  assigned  as  contrary  to 
the  evidence,  bccau.se:  (1)  The  evidence 
•bowed  that  William  Shean,  deceased,  was 
an  old  switchman,  of  many  yeara'  expe- 
rience in  bandllngandcoupllug  cars,  when 
be  accepted  employment  ot  defendant,  and 
as  sucb  be  bad  full  knowledgeothisdutlus. 
and  tbe  danger  Incident  thereto.  (2)  That 
the  evidence  showed  conclusively  that 
ever  since  and  prior  to  the  time  of  the  en- 
try of  William  Shean,  deceased.  Into  the 
service  ol  tbe  Mexican  Central  Hallway 
Company,  It  waa   asual   and  customary. 


In  tbe  operation  ot  said  detendant's  nil- 
road,  that  the  flat-cars  transported  over 
the  said  road  should  be  so  loaded  as  to 
have  the  ends  ol  the  materials  transport- 
ed project  over  the  ends  of  such  flat-cars, 
and  that  tbe  AeLBgn  arising  from  such 
manner  ol  loading  was  incident  to  the  oc- 
cupation ol  switchmen  in  the  service  of 
defendant.  (3)  The  evidence  conclusively 
showed  that  said  Sbeun,  deceased,  prior 
to  tbe  occasion  ot  bis  death,  saw  the  flat- 
car  which  occasioned  his  death,  and  the 
manner  in  which  it  was  loaded,  and  had 
prior  thereto  coupled  said  car  to  a  box- 
car; that  he  waa  lurther  inlormed  that  it 
was  dangerously  loaded,  and  haiardoua 
tor  bim  to  attempt  to  effect  a  coupling  ot 
such  car  to  a  box-car;  and,  well  knowing 
that  said  flat-car  was  so  loaded  that  tbe 
ends  ol  the  boxed  street-cars  loaded 
thereon  projected  over  the  ends  ol  sucb 
car,  and  thereby  rendered  any  attempt  to 
couple  the  same  to  a  box^car  dnngeroua 
and  hasardous,  he  voluntarily  attempted 
to  make  such  coupling,  and  in  such  at- 
tempt lost  his  lite,  by  reason  of  tbe  dan- 
ger and  hazard  aloresald.  Deceased  waa 
instructed  to  go  to  the  export  tracks,  and 
take  out  and  transfer  to  tbe  Mexican  side 
ol  the  river  certain  cars,  ol  which  he  had 
a  Hat,  which  had  been  lurnisbed  to  him  by 
the  yard-master.  He  had  charge 'ol  tbe 
engineer,  and  controlled  the  movements 
ol  the  engine  and  cars.  At  the  time  he  at- 
tempted to  make  tbe  coupling  which  re- 
sulted In  his  death  be  was  not  acting  un- 
der tbe  immediate  order  ot  any  person; 
but  the  car  was  moving  under  hia  direc- 
tion, and  If  It  came  too  fast  to  be  sale  he 
could  stand  aside,  and  try  it  over,  until 
It  came  slowly  enough.  He  was  aware 
also,  by  long  experience  and  knowledge 
ol  the  tact,  that  the  flat-car  was  loaded 
in  sucb  a  manner  as  to  render  tbe  at- 
tempt to  couple  it  to  the  box-car  extreme- 
ly hazardous.  Tbe  danger  was  open  and 
apparent  to  bim,  and  be  voluntarily  as- 
sumed the  risk.  As  applicable  to  tbe  case 
before  tbe  court,  tbe  case  ol  Railway  Co. 
V.  Lempe  may  be  considered.  In  that 
case  the  doctrine  Is  announced  that,  when 
a  servant  coniracts  to  work  lor  bis  em- 
ployer, be  assumes  all  tbe  risks  ordinarily 
incident  to  the  business;  and,  where  he 
baa  equal  knowledge  with  bis  master  ot 
the  dangerattending  the  work,  be  assumes 
the  risks  of  the  danger  if  be  continues  in 
the  employment.  59  Tex.  19.  Judge  Willis 
exaihined  the  cases  relied  upon  by  counsel 
tor  appellee  in  that  case,  and  drew  tbe 
distinction  between  them  and  the  case 
then  belor?  the  court,  and  showed  the  dll- 
terence  to  be  between  going  Into  the  serv- 
ice or  continuing  In  it  knowing  that  tbe 
instrumentalities  employed  are  unsafe  and 
dangerous,  and  knowing  that  d  lects  ex- 
ist, but  not  that  they  necessarily  render 
the  employment  ot  a  perilous  character. 
This  case  does  not  come  within  tbe  excep- 
tion, lor  the  deceased  knew  at  the  time, 
and  had  known  belore,  ot  the  dangerous 
condition  ol  the  flat-car,  and  that  It  waa 
so  loaded  as  to  render  necessarily  dangei^ 
ous  the  attempt  to  couple  It  to  the  box- 
car. See,  alHo,  Railway  Co.  v.  Conrad,  ti2 
Tex. 628;  Railway  Co.  v.  McCarthy,  64  Tex. 
686;  Rogers  v.  Railway  Co..  T&^Tex.  604, 18 
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8.  W.  Rep.  540;  Eiigllah  y.  Railroad  Co.,  24 
Fed.  Rep.  900;  Brice  v.  Railroad  Co..(Ky.) 
9  S.  W  Rep.  288.  There  was  error  in  tlie 
charge  coraplulned  of,  because  the  ]ary 
waB,  in  effect,  Inatrncted  that  the  plaiii- 
tiff'R  intestate  could  'voluntarily  aiisuine 
the  risk  of  ma  king  a  conplinK  which  he 
knew  to  be  extremely  hasardoaa.  The  evi- 
dence also  snows  that  the  deceased  was 
folly  aware  of  the  danger;  that  he  knew 
that  the  car  was  dangerously  loaded,  and 
that  faeconid  attempt  tu  make  the  coup- 
ling only  at  the  risk  of  his  life.  Appellant's 
motion  for  a  new  trial  should  hare  been 
granted. 

With  regard  to  the  other  assignments 
ut  error,  the  evidence  clearly  shows  that 
the  defendant  company  had  received  the 
cars.  Thny  were  placed  on  the  export 
tracks  for  the  defttndant  by  the  Atchison, 
Topeka  &  Santa  Fe  Railway  Company  in 
accordance  with  an  agreement  between 
them  to  that  effect,  and  it  had  been  the 
costom  so  to  do.  But  It  does  not  follow 
that  theappellant  should  beheld  liable  for 
a  failure  to  Inspect  the  cars  and  hare  them 
properly  loaded.  Its  duty  to  furnish  safe 
appliances  and  machinery,  including  cars, 
does  not  extend  so  far.  Railway  Co.  ▼. 
Farmer.  73  Tex.  86,  11  S.  W.  Rep.  156.  We 
recommend  that  the  Judgment  of  the  court 
below  be  reversed,  and  the  cause  remand- 
ed. 

Stayton,  C.  J.  Reversed  and  remand- 
ed, as  peropinton  of  thecommlssion  of  ap- 
peals. 

SiNOBR  Manuf'o  Co.  v.  Po.vdbr  et  al. 

(Supreme  Court  <ff  Texa».    Dec.  33, 1891.) 

AonoH  OS  Bonds — Parties— Evidbxcb  of  Lia- 

BILITT. 

1.  Defendant  V.  executed  a  bond,  with  snre- 
Uea,  to  plsintifl,  for  the  faithfal  performance  of 
bis  duties  aa  bis  agent,  guarantying  the  payment 
of  all  moneys  which  might  come  into  his  hands 
under  ^ne  present  or  any  future  contract  Ue 
left  plaintiff's  employ,  and  later  entered  it  again, 
when  be  executed  another  similar  bond,  with 
other  sureties.  In  a  suit  on  both  bonds,  plaintiff 
joined  all  sureties,  and  alleged  that  the  second 
bond  was  t^en  as  "additional  security, "  and 
that  P.  bad  failed  toaoconnt  for  moneys  collected 
by  him  as  agent  after  the  exeoution  of  the  sec- 
ond bond.  The  surety  on  the  first  bond  demurred 
on  the  ground  of  mMolnder  of  parties,  because 
there  was  no  privity  between  them  and  the  sure- 
ties on  the  second  bond.  Held,  that  there  was 
no  misjoinder,  but  a  common  liability  existed  on 
the  part  of  all  the  sureties,  relating  to  the  same 
subject-matter. 

3.  Plaintiff's  evidence  consisted  of  an  itemized 
account  ot  machines  delivered  to  P.  to  sell,  his 
disposition  of  the  same,  and  showed  a  balance 
due  plaintiff.  P.  admitted  his  empluymeni,  but 
denied  that  be  owed  anything,  or  that  he  had 
ever  so  admitted  to  plaintiff,  or  that  he  had  writ- 
ten a  letter  promising  to  pay  any  sum.  On  cross- 
eacaminatlon  be  admitted  that  be  liad  written  a 
letter,  wblch  was  introduced.  In  which  be  ad- 
mitted that  he  owed  plaintiff,  and  promised  to 
pay  the  same.  Held,  that  a  verdict  for  defend- 
ants was  not  authorized  by  the  evidence. 

Comralasloners'  decision.  Section  A. 
Appeal  from  district  court.  Smith  county; 
F.  .1.  MoC'«)KD.  Judge. 

Suit  by  the  Singer  Manufacturing  Com- 
pany against  J.  M.  Ponder,  as  principal 
on  two  bonds,  and  against  C.  C.  Hughes, 


H.  T.  Ellis,  Sr.,  and  H.  T.  Ellis,  Jr..  as 
sureties  on  one  M  said  bonds,  and  against 
Eliia  Ponder  and  F.  D  Fitzgerald,  as 
sureties  on  the  other.  Defendants  tlnghes, 
Ellis,  Sr.,  and  Ellis,  Jr.,  demurred  on  the 
ground  of  misjuinder  of  parties.  Demorrer 
sustained.  Verdict  and  Judgment  in  favor 
of  the  other  defendants.  Plaintiff  appeals. 
Reversed. 
Sam.  A.  Llndsey,  tor  appellant. 

Hobby,  P.  J.  The  appellant  brought 
suit  against  J.  M.  Ponder,  C.  C.  Hughes, 
and  H.  T.  Bills.  8r,  and  Jr.,  on  a  bond 
executed  by  them  on  the  27tb  September, 
1H84.  to  appellant,  for  the  faithful  per- 
formance by  J.  M.  Ponder  of  Ills  duties  aa 
agent  for  appellant,  and  guarant.vlng  the 
payment  by  blm  of  all  moneys,  etc., 
"  which  may  come  Into  bis  hands  by  virtue 
of  bia  employment  under  the  present  or 
any  fut-re  contract, "  etc.  It  was  alleged 
that,  after  remaining  In  the  service  of  ap- 
pellant tor  a  while.  Ponder  quit  the  same 
for  a  time,  and  remained  out  until  about 
8th  November,  1886,  when  he  again  entered 
the  service  of  appellant,  who  required  ad- 
ditional security  to  that  It  then  had,  and 
he  executed  a  similar  bond,  as  above  de- 
scribed, with  Ellxa  Ponder  and  F.  D.  Fits- 
gerald  as  sureties  thereon.  Both  bond* 
were  sued  on.  A  breach  of  the  bond  by 
Ponder  was  alleged.  In  the  failure  and  re- 
fusal by  him  to  pay  over  and  account  for 
the  sum  of  about  f  228.08  collected  by  him 
as  the  agent  of  appellant.  An  exhibit  was 
attached  to  the  petition  setting  forth  the 
form  of  an  itemixed  account,  the  number 
of  machines  lurnlshed  to  Ponder,  and  the 
dinposition  made  of  them  by  him.  This 
exhibit  shows  that  the  transactiuna  out 
of  which  the  alleged  shortage  grew,  ot 
$828.68,  occurred  alter  the  execution  of  the 
second  bond,  on  November  8,  ISSO.  The 
d^endants  C.  C.  Hughes,  H.  T.  EilU,  Sr., 
and  H.  T.  Ellis,  Jr.,  excepted  to  the  peti- 
tion on  the  ground  that  there  was  a  mis- 
joinder of  parties  defendant:  that  they 
were  sued  on  an  instrument  of  a  certain 
date  in  connection  with  other  defendants, 
who  executed  one  of  another  date;  and 
that  there  was  no  privlt.v  between  them. 
The  court  sustained  the  demurrer  to  the 
petition  In  so  f^r  as  it  sought  a  recovery 
against  the  bondsmen  first  named. — 
Hughes.  Ellis,  Sr.,  and  Ellis,  Jr.  A  trial 
was  had  before  a  Jury,  which  resulted  in 
a  verdict  in  favor  of  the  defendants  Pon- 
der, and  Ellxa  Ponder  and  F.  D.  Fitsger- 
nld,  the  sureties  on  the  bond  executed  Id 
November,  ISSfl.  . 

Tne  action  of  the  court  in  sustaining  the 
exception  to  the  petition  on  the  ground  of 
a  mlHJolnder  of  parties  defendant,  because 
there  was  no  privity  between  the  defend- 
ants and  the  sureties  on  the  bond  execut- 
ed In  September,  18K4,  and  the  dismissal 
of  the  suit  as  to  the  latter  sureties,  is 
made  the  basis  of  the  first  assignment  of 
error.  If  the  allegations  In  the  petition 
show  that  the  right  to  recover  against 
one  set  or  class  of  bondsmen  In  this  case 
would  preclude  a  recovery  against  the 
other,  there  would  then  be  no  necessary 
relation  between  them,  nor  any  principle 
of  liability  as  to  all ;  and  if  there  was  no 
such  privity  of  relation  or  eommanlty  ol 
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intemt,  by  means  of  whlcb  the  common 
Ilnblllty  u(  all  of  them  conid  be  maln- 
tniued,  there  was  a  misjoinder  of  par- 
ties, and  the  exception  was  rightly  sus- 
tained Williams  V.  Robinson,  63  Tex.  682. 
But  the  plendinsR  of  tbo  plaintiff,  Includ- 
inK  the  exhibit,  show  that  whatever  de- 
falcation or  shortage,  on  the  part  of  Pon- 
der, existed,' occarred  and  grew  out  of  bis 
transactions  aa  appellant's  agent  In  the 
year  1888,  and  that  by  the  terms  of  the 
bond  executed  by  the  first  set  of  sureties  In 
8eptember,  1884,  they  were  bound  for  any 
defalcation  of  Ponder  occurring  under  his 
then  "present  or  any  future  employment" 
by  the  appellant;  and  that  a  similar  bond 
was  entered  Into  by  the  second  obligors. 
There  Is  nothing  whatever  indicating  that 
the  bond  executed  in  1886  was  intended  as 
a  release  of  the  sureties  on,  or  a  substitute 
for.  the  first  bond,  or  tbat  it  was  in  any 
sense  a  novation :  on  the  contrary,  it  is 
distinctly  averred  that  the  second  bond 
was  taken  as  "additional  security, "  and 
that  both  bonds  were  equally  relied  on. 
If  takHD  then  as  "additional  security,  "up- 
on the  saiue  principle  that  the  taking  of 
encb  security  evidences  a  purpose  not  to 
waive  or  release  the  vendor's  lien,  but  is 
Indicative,  rather,  of  a  reliance  on  it,  so, 
too,  in  this  case  would  it  show  that  there 
was  no  Intention  to  release  the  security 
afforded  by  the  first  bond,  in  fortifying  it 
witli  additional  strength.  As  the  record 
stands,  the  sureties  on  the  bond  executed 
in  September,  18^<4,  are  liable,  unless  the 
second  bond  was  executed  as  a  substitute 
for,  and  In  lien  of,  the  first  bond ;  iind  the 
sureties  on  the  bond  executed  in  Novem- 
ber, 1886,  are  also  liable,  unless  the  defal- 
cation or  shortage  of  Ponder  occurred 
prior  to  the  date  of  their  bond.  Neither 
of  these  facts  appear;  but.  on  the  contra- 
ry, it  Is  distinctly  stated  that  the  second 
bond  was  executed  as  "additional  securi- 
ty," and  it  does  appear  that  the  shortage 
or  defalcatiim  transpired  subsequent  to 
the  execution  of  the  second  bond.  These 
conditions  present  a  case  of  a  common  lia- 
bility on  the  part  of  allot  the  sure  tics,  relat- 
ing to  the  same  subject-matter,  and  where 
the  light  of  recovery  existed  aa  against 
all  of  them,  becanse  the  contract  entered 
into  by  all  of  the  sureties  was  tor  the 
same  purpose,  and  had  reference  to  the 
same  matter,  but  was  merely  entered  into 
at  different  times.  Under  the  averments 
of  tbe  petition,  the  suit  could  have  been 
maintained  separately  against  thesureties 
on  these  bonds  tor  tbe  same  defalcation, 
and.  If  so,  no  reason  is  perceived  why,  up- 
on the  principle  of  avoiding  many  suits, 
this  conld  not  be  maintained.  Love  v. 
Keowne.  68  Tex.  200,  66  Tex.  167.  We 
tbink  tbe  exception  was  Improperly  sus- 
tained. 

It  Ifl  also  assigned  as  error  tbat  the  ver- 
dict la  not  supported  by  the  evidence,  be- 
canae  tbe  evidence  shows  tbattbere  was  a 
breach  of  the  bond  as  alleged.  The  plain- 
tlB's  testimony  consisted,  first,  of  the 
bond  sued  on,  and  an  itemised,  statement 
or  aecoont  showing  the  number  of  ma- 
chines dellTered  by  tbe  appellant  to  Pon- 
der to  sell,  the  disposition  made  of  tbe 
aanne,  as  also  the  amonnts  due  thereon  to 
tbe  appellant  by  Ponder,  showing  a  bal- 


ance due  tbe  former  of  $2it8.68,  during  the 
year  1888,  when  be  was  acting  as  tbe 
agent  of  appellant.  The  correctness  of  tbe 
statement  was  testified  to  by  plaintiff's 
witnesses,  and  receipts  executed  by  Pon- 
der lor  the  machines  in  July,  1887,  were  al- 
so in  evidence.  The  defendant  J .  M.  Pon- 
der admitted  bis  employment  by  the  com- 
pany as  agent  at  the  time  stated.  But 
he  denied  that  he  owed  any  sum  what- 
ever to  appellant.  He  further  denied  that 
be  had  at  any  time  ever  admitted  tbat  be 
was  Indebted  to  the  company.  He  denied 
that  he  had  ever  written  a  letter  to  tbe 
appellant  promising  to  pay  any  sum. 
Upon  cross-examination,  however,  he  ad- 
mitted that  a  letter  prodncei]  by  appel- 
lant was  written  by  him.  This  letter  was 
Introduced  in  evidence.  It  was  dated  De- 
cember 18,  1888,  and  expressly  admitted 
that  he  owed  appellant,  and  promised 
to  pay  the  same  if  allowed  a  abort  time 
tor  that  purpose.  The  proper  and  reason- 
able constroctlon  of  the  above  testimony 
is  that  tbe  plaintiff  testifies  to  facts 
whlcb  support  the  allegations  in  bis  pe- 
tition that  the  defendant  Is  indebted  to 
him  in  the  sum  stated,  and  that  the  de- 
fendant J.  M.  Ponder  admits  the  fact  of 
indebtedness,  if  not  the  amount.  Under 
such  state  of  proof  a  verdict  for  tbe  de- 
fendant is  wholly  unauthorlstHl.  We 
think,  for  tbe  reasons  given,  the  Judg- 
ment should  be  reversed,  and  tbe  cause 
rtmanded. 

Stayton,C.  J.    Reversed  and  remanded, 
as  per  opinion  of  comoiission  of  appeals. 


Thompson  v.  Andekson. 

(Supreme  Court  of  TexoB.    Nov.  13,  1891.) 

Brboh,  Wbit  oi^WasH  Lim— Afpial— Dn- 

lUHSAI. 

1.  A  motion  to  dismiss  a  writ  of  error  on  the 
ground  that  the  citation  does  not  show  when  the 
petition  (or  tbe  writ  was  filed,  or  give  the  de- 
Boription  of  the  judgment  therein  contained,  as 
required  by  Rev.  St  art.  18M,  cannot  be  sus- 
tained further  than  to  strike  Uie  cause  from  the 
docket  for  want  of  proper  citation,  and  this  will 
not  defeat  tbe  right  of  tbo  plaintiff  in  error  to 
have  proper  citation  thereafter  issued. 

2.  Under  Key.  Bt.  art.  1380,  which  provides 
that  a  writ  of  error  may  be  sued  out  at  any  time 
within  two  years  after  tbe  rendition  of  final  Judg- 
ment, the  perfecting  of  an  appeal,  whioh  is  never 
prosecuted,  does  not  deprive  a  party  of  his  right 
to  a  writ  of  error,  especially  where  defendant  in 
error,  although  entitled  to  an  alBrmanoe  of  the 
Judgment,  fails  to  ask  for  It  during  the  term  to 
which  the  appeal  is  returnable,  and  the  appeal 
itself  in  no  way  obstructed  his  enforcement  of 
the  Judgment. 

Error  from  district  eonrt.  Delta  coun- 
ty ;  B.  W.  Terhune,  Judge. 

Stms  &  Wrlgbt.tor  plaintiff  in  error.  J. 
A.  B.  Putaaa,  for  defendant  In  error. 

Btavton.  C.  J.  The  motion  to  dismiss 
the  writ  of  error,  on  the  ground  that  tbe 
citation  does  not  show  when  the  peti- 
tion for  writ  of  error  was  filed,  and  on 
tbe  ground  that  it  does  not  give  the  de- 
scription of  the  Judgment  contained  in 
the  petition  for  writ  of  error,  cannot  be 
sustained,  further  than  to  strike  tbe  cause 
from  tbe  docket  for  want  of  proper  cita- 
tion in  error;  but  this  will  no|  defeat  the 
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rigbt  of  plaintiff  in  error  to  liave  proper 
citation  hereafter  iBsued  and  served,  if  he 
has  not  otberwiBe  lost  that  right.  The 
statute  (Rev.  St.  art.  1394)  prescribes 
what  the  citation  In  error  shall  contain, 
and  the  courts  have  no  power  to  disre- 
gard its  provisions  when  a  defendant  in 
error  does  uot  waive  them,  but,  in  proper 
time  and  manner,  insists  npon  their  en- 
forcement. It  appears  that  the  Jndgrment 
which  plaintiff  iu  error  seeks  to  have  re- 
vised was  rendered  on  December  16, 1889, 
and  from  that  judgment  an  appeal  was 
perfected  in  time  to  be  returnable  to  the 
term  of  this  coort  which  beitan  on  the 
first.  Monday  In  October  of  that  year. 
That  appeal  was  perfected  by  gIvloK  a 
cost-bond  only,  and  was  never  further 
prosecuted.  Petition  for  writ  of  error, 
with  bond  forcosts,  was  tiled  on  November 
8, 1890,  and  after  service  of  citation,  before 
referred  to,  the  transcript  was  filed  in  this 
court  within  the  time  in  which  transcripts 
from  Delta  county  on  writs  of  error  per- 
fected to  this  term  were  required  to  be; 
and  motion  is  now  made  to  dismiss  the 
writ  of  error  on  the  ground  that  the  per- 
fecting of  an  appeal,  although  not  fur- 
ther prosecuted,  bars  a  writ,  of  error. 
The  statute  permits  a  writ  of  error  to 
be  sued  out  at  any  time  within  two  years 
after  the  rendition  of  the  final  Judgment, 
and  does  not,  in  terms,  place  any  limit- 
ation on  that  right,  (Rev.  St.  art.  1889.) 
though  it  has  been  repeatedly  decided  that 
failure  to  use  diligence  to  have  citation 
served  after  the  right  to  It  is  perfected 
will  be  ground  for  dismissing  the  writ. 
It  has  been  further  held  that  a  failure  of 
a  plaintiff  In  error  to  use  diligence  to  have 
citation  served  and  transcript  returned 
to  the  proper  term  of  this  court  will  not 
defeat  the  right  of  a  defendant  In  error  to 
accept  service,  and  bring  up  the  record  to 
a  succeeding  term,  and  have  an  affirmance 
on  certificate.  Wilson  v.  Adams,  60  Tex. 
&.  In  Peres  v.  Garza,  52  Tex.  571,  it  was 
held  that  a  person  who  had  perfected  an 
appeal  under  a  auperaedeaa  bond  could 
not  abandon  his  appeal,  and  sue  out  a 
writ  of  error,  with  a  lilce  bond,  returnable 
to  a  term  subsequent  to  that  to  which 
the  appeal  was  returnable,  and  thus  de- 
feat the  right  of  appellee  to  afflrmance  of 
the  Judgment  on  certificate.  The  right  to 
4tn  afflrmance  on  certificate,  when  the 
facts  exist  which  authorize  It,  Is  exprefs- 
ly  given  by  statute,  and  defendant  In  er- 
ror would  have  been  entitled  to  an  affirm- 
ance of  the  Judgment  in  this  case  had  he 
asked  it  during  the  term  to  which  the  ap- 
peal was  returnable;  but  he  did  not  ask 
this;  aud  the  question  now  is  whether  the 
fact  that  an  appeal  was  perfected  return- 
Able  to  the  term  of  this  court  In  1889  de- 
prives plaintiff  in  eiTor  of  his  right  to 
have  the  Judgment  revised  on  writ  of  error 
sued  out  within  two  years  after  the  Judg- 
ment was  rendered.  If  the  appeal  had 
suspended  the  right  of  defendant  in  error 
to  enforce  his  Judgment,  there  would  be 
much  reason  for  holding  that  a  writ  of 
error  ought  not  to  be  allowed  returnable 
to  a  term  subsequent  to  that  to  which 
the  appeal  was  returnable;  but  it  Is  not 
necessary  In  this  case  to  determine 
whether,  in  such  case,  the  writ  of  error 


should  be  dismissed.  The  atatnte  pre- 
scribes the  time  within  which  the  writ 
of  error  must  bo  sued  out,  and  the  eases 
in  which  it  has  been  held  that  the  writ 
would  be  dismissed  for  want  of  proper 
diligence  in  Issning  and  having  service  of 
citation  are  based  on  the  statnte  regulat- 
ing that  matter,  as  well  as  npon  equi- 
table consideration.  In  this  case  the  ap- 
peal in  no  way  obstructed  the  right  of  de- 
fendant in  error  to'  enforce  his  Judgment, 
and  he  is  in  no  worse  condition  than 
would  he  have  been  had  no  appeal  ever 
been  perfected.  He  might  have  enforced 
his  Judgment,  or  had  it  alBrmed  on  cer- 
tificate, and,  in  the  face  of  the  plain  pro- 
vision of  the  statute  which  (;!ive  to  plain- 
tiff in  error  two  years  to  .  .j  out  bis  writ 
of  error,  we  see  no  equitable  or  statutory 
ground  on  which  his  right  to  pmaecute 
the  writ  of  error  can  be  denied.  The  mo- 
tion to  dismiss  the  writ  of  error  will  be 
overruled,  but,  as  the  motion  also  asks 
that  the  citation  be  quashed,  the  cause 
will  be  stricken  from  the  docket  tor  want 
of  proper  citation.    It  Is  so  ordered. 


PA80BAT.L  T.  PENBT. 

(Supreme  Court  cf  Texai.  Jon.  18, 1898.) 
Pbacticb  —  Cancbllatios  or  Btipulatioh. 
Wbere  defeadant,  in  an  action  on  a  note, 
airreed  to  a  judgment  for  plaintiff,  and  on  the 
same  day  applied  to  have  the  agreement  wt  aside, 
and  be  allowed  to  answer,  tendering  a  valid  de- 
fense sapported  by  affldsvit,  and  alleged  that  the 
agreement  was  made  ander  a  mistake  in  fact,  be 
believing  at  the  time  it  was  made  that  plsintUf 
was  an  innocent  holder  of  the  note,  the  refusal 
to  entertain  such  application  was  error. 

Commissioners'  decision.  Section  B. 
Error  from  district  court,  Kaufman  coun- 
ty. 

Action  on  a  note,  by  N.S.Penry  against 
W.  A.  Pascbaii.  Judgment  was  entered 
for  plaintiff  by  agreement.  Afterwards 
defendant  made*  application  to  have  the 
agret- ment  and  Judgment  set  aside,  and  be 
allowed  to  answer.  The  application  was 
overruled,  and  defendant  appeals.  Re- 
versed. 

J.  D.  CunnlDtcham,  for  plaintiff  In  error. 
Word  St  Charlton,  for  defendant  in  error. 

Fisher,  J.  This  is  a  snit  by  defendant 
in  error  against  plaintiff  In  error,  on  a 
promissory  note  executed  and  delivered  by 
plaintiff  in  error  to  Frances  Ann  Hormun. 
The  note  is  for  f  800,  and  was  given  as  a 
part  of  the  purchase  price  of  a  certain 
tract  of  land  purchased  by  plaintiff  in 
error  from  Frances  Ann  Hornson  and  S. 
L.  Hormon.  Defendant  alleges  that  be 
became  the  owner  and  purchaser  uf  tbe 
note  for  value,  and  asks  for  Judgment  for 
the  amount  of  the  note,  principal  and  in- 
terest, aud  for  foreclosure  of  vendor's  lien 
on  the  land.  Tbe  snit  was  filed  December 
7, 1889.  May  30, 1890,  plaintiff  and  defend- 
ant, by  tbeir  attorneys,  entered  into  a 
written  agreement,  wherein  it  was  agreed 
that  Judgment  be  rendered  in  plaintiff's 
favor  for  the  amount  sued  for,  and  fore- 
closure of  the  vendor's  lieu,  and  that  no 
order  of  sale  should  issue  before  January 
1,  1891.  The  same  day  the  agreement 
was  made  plaintiff  In  error  presented  to 
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the  court  bia  application  In  writing,  anp- 
ftorted  by  his  affidavit  as  to  the  troth 
Tb.-reot,  aslclng;  that  the  written  agree- 
luent  BO  executed  by  the  parties  be  set 
a8i<le,  and  he  be  permitted  to  present  his 
answer  to  the  merits  ot  plaintin's  de- 
mand. As  a  part  of  his  application,  be 
pleaded  tbe  facts  that  constituted  his  de- 
fense to  the  plaintiff's  cause.  It  appears 
from  the  averments  ot  tbe  application 
that,  at  the  time  of  the  purchase  of  tbe 
land  by  plaintilt  In  error  from  tbe  Uor- 
mons,  they  falsely  and  fraudulently  rep- 
resented to  plaintiff  In  error  that  they 
were  tbe  owners  of  tbe  land  mentioned 
and  described  In  tbe  note  sued  on,  and 
that  they  had  a  perfect  title  thereto :  and 
that  plaintiff  in  error  purchased  the  land 
and  executed  tbe  note,  relying  upon  tbe 
truth  of  such  statements.  A  warranty 
deed  was  executed  and  delivered  by  the 
Hurroons  to  plaintiff  In  error,  conveying 
-68  acres  of  land.  The  consideration  paid 
therefor  by  plain  lift  in  error  was  9200, 
cash,  and  two  notes  tor  f,SOO  each ;  that 
the  title  to  80  acres  of  the  land  has  tailed, 
and  that  the  same,  at  the  time  of  the 
representations  so  made  by  the  Hormons, 
and  the  time  ot  tlie  execution  and  deliv- 
ery of  the  deed,  and  before,-  was  owned 
by  tbe  heirs  of  A.  Cannings,  who  are 
threatening  to  bring  salt:  therefore  the 
value  of  tbe  30  acres  Is  alleged  to  be  $850. 
Jt  is  farther  alleged  that  plaintiff  In  error 
was  Ignorant  of  tbe  existence  of  tbe  su- 
perior title  of  the  CnnnlnKs  heirs  at  the 
time  of  bis  purchase,  and,  further,  that 
tbe  Hnrmiins  are  insolvent.  It  is  further 
alleged  that  defendant  In  error  Is  not  the 
true  owner  and  bolder  of  the  note,  but 
that  he  Is  simply  a  nominal  plaintiff,  who 
suFS  for  tbe  use  ot  Frances  Hormon,  wlio 
Im  tbe  true  owner  and  holder  of  tbe  note. 
The  application  asks  that  the  Hormons  be 
brought  Into  the  suit,  and  for  citation  for 
itncb  purpose,  and  for  judgment  against 
them  for  the  value  of  the  30  acres  of  land. 
The  application  further  states  the  plain- 
tiff in  error  executed  tbe  agreement  that 
defendant  In  error  should  hare  Judgment 
under  a  mistalce  of  facta.  In  this:  That 
tbe  petition  filed  by  defendant  in  errpr  al- 
leges that  be  became  the  owner  and 
holder  of  said  note  for  value,  before  ma- 
turity, and  that,  by  reason  of  such  alle- 
gations, he  was  induced  to  believe  that 
defendant  in  error  was  an  Innocent  pur- 
chaser of  the  notet  and  theraby  he  could 
not  urge  against  blm  In  this  suit  his  de- 
fense as  set  out  In  bis  application,  and,  so 
believing,  he  executed  tbe  agreement; 
that  after  the  agreement  was  made  be  dis- 
covered that  defendant  in  error  was  not 
tbe  true  owner  and  bolder  ot  the  note,  but 
that  It  WHS  the  property  of  Frances  Hor- 
mon. This  motion  and  application  to 
withdraw  tbe  agreement,  and  to  permit 
platntilf  lb  error  to  interpose  his  defense, 
was  filed  May  30, 1890,  and  was,  by  the 
court,  overruled  by  order  to  that  effect 
entered  Jane  5,  1800.  On  June  23,  1890, 
judgment  was  rendered  in  behalf  ot  de- 
fendant In  error,  in  accord  with  the  terms 
ot  tbe  agreement  and  tbe  prayer  for  relief 
in  plaintifTs  petition. 

Tbe  refusal  of  the  court  to  set  aside  the 
agreement,  and  to  permit  pialntltt  in  error 


to  interpose  his  defense,  as  set  up  In  hia 
application,  la  the  sole  qnestion  for  our 
consideration.  No  evidence  appears  In 
tbe  record  offered  by  plain  titi  in  error  in 
support  of  the  averments  ot  bis  applica- 
tion; but  he  seems  to  have  relied  solely 
opon  his  affidavit  ot  tbe  truth  of  the  facts 
therein  alleged,  as  sufflcieat  proof  thereof. 
Appellee  insists  that  tbe  failure  to  offer 
evidence  in  proof  of  the  averments  of  tbe 
application  alone,  Jostifled  the  court  in 
overruling  the  motion,  and  that  the  ex 
parte  affidavit  of  plaintiff  in  error  could 
not  have  the  effect  to  dispense  with  evi- 
dence proving  the  averments  of  tbe  appli- 
cation. No  counter-affidavit  was  filed  by 
defendant  in  error  controverting  the  facts 
alleged  in  the  application,  and  It  seems  no 
motion  or  demurrer  was  presented  in  tbe 
court  below,  raising  this  question.  We 
think  that  application,  supported  by  the 
ez  purte  affidavit  of  the  party,  sufficient 
to  warrant  the  court  in  acting  upon  them 
when  be  seelcs  to  question  agreements 
made  by  counsel  duriuR  tlie  progress  of  a 
cause.  If  count'er-affidavlts  are  tiled  con- 
troverting tlie  facts  alleged  In  the  applica- 
tion, then  evidence  would  be  required  from 
the  actor  to  prove  the  averments  of  his 
application.  This  question  was  virtual- 
ly pased  upon  In  the  case  of  Porter  v.  Holt, 
73  Tex.  449. 11  S.  W.  Rep.  404,  thooKh  the 
point  here  dlRcussed  was  not  In  that  case 
directly  raised.  But  tbe  court,  in  tbe  ab- 
sence of  a  controverting  affidavit,  enter- 
tained the  application 'of  the  party,  sup- 
ported alone  by  his  affidavit.  Agree- 
ments of  parties  made  durlngthe  progress 
of  a  cause  with  reference  thereto  are  not 
governed  by  tbe  rules  of  law  that  ordina- 
rily apply  to  contracts  when  entered 
into,  and  relief  should  be  often  granted  In 
setting  aside  and  modifying  such  agree- 
ments, as  the  court,  in  its  discretion,  may 
deem  proper  in  order  that  an  improper 
advantage  may  not  be  taken,  and  that 
Justice  may  be  reached  in  the  final  result. 
73  Tex.  449,  11  S.  W.  Kep.  494.  The  allega- 
tions contained  in  the  petition  may  not 
have  had  tbe  effect  of  inducing  plaintiff  in 
error  to  believe  that  defendant  in  error 
was  a  purchaser  of  the  note  before  matu- 
rity, as  the  only  averment  upon  this  sub- 
ject is  that  the  platntilf  "  was  a  purchaser 
for  value,"  but  tbe  effect  of  the  allegation 
is  to  place theownerahip  of  the  note  in  tbe 
defendant  in  error. 

If  we  were  governed  by  the  rules  ot  eq- 
uity that  relate  to  the  cancellation  and 
rescission  of  contracts  made  through  mis- 
take, we  would  bold  that  the  facts  In  this 
case  out  of  which  theallegedmlatakearose 
are  notsufficient  to  en  title  plaintiff  In  error 
to  relief ;  bu  t,tested  by  the  rulcthatwebave 
announced  governing  agreements  made 
during  the  progress  of  causes,  coming  as 
promptly  as  the  application  did  in  this 
case,  asking  for  relief  upon  the  day  of  the 
discovery  that  tbe  defendant  in  error  was 
not  the  owner  of  the  note,  we  think  it 
should  have  been  granted,  aud  the  agree- 
ment set  aside,  provided  the  facts  alleged 
In  the  application  constitute  a  defense  to 
recovery  on  the  note.  Tbe  averments  ot 
tbe  application  make  a  case  wherein  plain- 
tiff in  error  was,  by  reason  of  false  and 
fraud  nlent  representations  tmto  tbe  ovfn- 
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ernhlp  of  certatn  land,  Indoced  to  por- 
chaae  tb«  land,  and  execute  the  note  sued 
on.  It  appears  these  representatlous  as 
to  otvnerahlp  are  talse,  and  that  plaintiff 
in  error  relied  upon  the  tratli  thereof  when 
be  purchaMeil  the  land;  that  30  acres  of 
the  5X  purchased  are  owned  by  other  par- 
ties, whose  title  plaintiff  In  error  was  Ig- 
norant ol  when  be  purchased.  If  Frances 
Hormon,  tlie  vendor  In  the  sale  of  the 
lands.  Is  the  true  owner  of  the  note  sued 
on,  plalntin  Id  error  can  charig^e  ber  in  a 
suit  seeking  recovery  on  the  note,  and 
foreclosure  of  the  vendor's  Hen,  with  the 
amount  of  damages  he  has  suffered  by  rea- 
son of  the  loss  of  the  quantity  of  land  he 
WHS  Induced  to  purchase  by  reason  of  such 
false  representations.  Wheeler  v.  Boyd, 
69  Tex.  293,6  S.  W.  Rep.  614;  Moore  v. 
Haselwood,  67  Tex.  625,  4  8.  W.  Rep.  215; 
Doyle  V.  Hord,  67  Tex.  628,  4  8.  W.  Rep. 
241 :  Du  BolB  V.  Rooney,  (Tex.  Sup.)  17  8. 
W.  Kep.  529.  We  tliinic  the  court  should 
have  set  aside  the  agreement,  and  permit- 
ted plaintiff  Id  error  to  Interpose  his  de- 
fense.   We  report  the  case  for  reversal. 

Statton,  C.  J.  Reversed  and  cause  re- 
mandf'd,  aa  per  opinion  of  commiaaion  ut 
appeals. 

BoTD  et  al.  V.  Hatnib. 
(Suprema  Covin  qf  Texas.    Jan.  IS,  1893.) 
Absionubnt  *or  BiKBrrr  or  Cbbditob»— Vaud- 
ITT— Fkifihsncbs. 
Under  Sayles'  Civil  St.  arts.  66a,  66c  65a. 
providing  for  assignment  for  the  benefit  of  credit- 
ors, an  instrument  of  conveyance,  without  defea- 
sance, by  an  insolvent  of  all  hisproperty  subject  to 
forced  sale  for  the    beneilt  of  bis  creditors,  but 
preferring  some,  and  exacting  releases  of  certain 
others,  is  void   as  to  the  preferred  creditors  and 
those  from  whom   releases  were  exacted,  but  in 
other  respects  is  valid,  and  the  assignee  aoquired 
title  under  its  provisions,  to  be  distributed  pur- 
suant to  said  statute. 

Appeal  from  district  court,  WasbluKton 
county;  C.  C.  Garrett,  Judge. 

Action  by  W.  K.  Haynie  against  C.  O. 
Boyd  and  others  to  recover  for  certain 
property  seized  and  sold  on  attnchment 
agahiHt  plaintiff's  assignor.  Plaintiff  had 
judgment,  and  defendants  appeal.  Af- 
firmed. 

McLemore  A  Campbell,  for  appellants. 
Basaett,  Seay  A  Muse  and  Ben.  S,  Rogers, 
for  appellee. 

OAt.vES,  J.  On  the  25th  day  of  October, 
1890,  R.  P.  Buckingham  conveyed  to  ap- 
pellee a  certain  stock  of  merchandise  tor 
the  benefit  of  bis  creditors.  Certain  of  the 
creditors  brought  suit  against  Bucking- 
ham, and  caused  attachments  to  Issue,  and 
the  goods  to  be  selzi^d  and  sold  thereun- 
der. Appellee  brought  this  suit  against  the 
constable  who  levied  the  writ,  and  the 
anreties  on  his  official  bond,  as  well  as 
against  the  creditors  who  caused  the  at- 
tachments to  issue,  to  recover  damages 
for  the  seizure  and  sale  of  the  property. 
The  plain  tiO  having  recovered  a  Judgment, 
the  defendants  appeal. 

The  sole  question  in  the  case  Is  whether 
or  not  the  conveyance  of  the  property 
should  be  upheld  as  a  statutory  assign- 
ment.   It  was  proved  on  the  trial   that 


Buckingham  was  InsolvMnt.  That  It  i» 
an  assignment,  and  not  a  mortgage,  we 
have  no  doubt.  Johnson  ▼.  Robiusun.  6H 
Tex.  399,  4  8.  W.  Rep.  625.  It  contains, 
neither  expressly  nor  impliedly,  any  con- 
dition of  defeasance,  and  was  evidently  In- 
tended to  pass  the  entire  title  to  the  prop- 
erty to  Haynie,  tor  the  purpose  of  convert- 
ing It  Into  money,  and  of  dlstribntlng  the 
proceeds  among  the  creditors  of  the 
maker  of  the  Instrument.  It  was  not  In- 
tended to  give  a  mere  lien.  But,  altbongb 
an  assignmeat,  it  Is  not  strictly  sucb  as 
is  required  by  the  statute  of  March  34, 
1879,  which  regulates  assignments  b.v  in- 
solvent debtors  In  this  state,  and  tbe  sob- 
sequentaetsamendatorythereof.  1  Sayles' 
Civil  8t.  art.  86m  et  seq.  It  was  properly 
acknowledged;  but  it  gave  a  preference  to 
certain  of  the  assignor's  creditors  by 
name,  and  as  to  the  postponed  creditors 
exacted  releases  as  a  condition  of  their 
taking  under  it.  No  inventory  accom- 
panied the  Instrument,  bat,  altbongb  the 
statute  directs  that  the  debtor  shall  an- 
nex an  inventory  to  the  conveyance.  It 
also  expressly  declares  that  tbe  lailareto 
do  so  shall  not  avoid  the  assignment.  Id. 
arts.  65^>,  95k. 

We  come,  then,  to  tbe  qnestion  whether 
the  provisions  of  the  instroment  whk;b 
prefer  certain  creditors  and  exact  releases 
of  those  wbo  are  postponed  avoid  the  as- 
sigrjment,or  whether  the  statute  provides 
for  tbe  case,  and  merely  annuls  these  ob- 
noxious provisions,  and  makes  tbe  con- 
veyance otherwise  valid.  The  first  sec- 
tion ol  the  act  declares.  In  substance,  that 
"every  assignment  by  an  Insolvent  debtor 
for  tbe  benefit  of  his  creditors  shall  pro- 
vide for  a  distribotlon  of  all  his  real  and 
personal  estate  not  exempt  from  forced 
sale  among  all  his  creditors,  and  how- 
ever made  or  expressed,  shall  have  the 
effect  aforesaid."  Id.  art.  6.'>a.  The  last 
section  provides  that  "any  attempted 
preference  of  any  creditor  or  creditors  of 
such  assignor  shall  be  deemed  fraudulent, 
and  without  effect."  Id.  art.  658.  The 
provision  In  the  conveyance  in  qnestiuD 
which  attempts  to  provide  that  certain 
creditors  shall  be  first  paid  presents  do 
difficulty.  It  in  clearly  a  preference  within 
the  meaning  of  the  act.  It  is  void,  but 
does  not  make  void  the  assignment.  Tbe 
statute  was  cloarly  intended  to  operate 
upon  an  assignment  containing  each  a 
provision,  and  to  uphold  it  as  a  statatory 
conveyance  of  the  debtor's  property  for 
the  benefit  of  his  creditors,  and  for  a  diiC 
tributlon  of  Its  proceeds  among  all  of 
them  in  proportion  to  their  respective  de- 
mands. A  direct  declaration  to  that 
effect  would  not  have  made  the  parpose 
more  evident.  But  that  provision  of  the 
instrument  which  exacts  releases  of  the 
cre<lltors  who  are  attempted  to  be  post- 
poned presents  a  question  of  inore  diffi- 
culty. The  third  section  ol  tbe  act  de- 
clares that  "any  debtor  desiring  to  do  so 
may  make  an  assignment  for  the  benefit 
of  sucb  of  his  creditors  only  as  will  con- 
sent to  accept  their  proportionate  share  of 
his  estate,  and  discharge  him  from  their 
respective  claims,"  etc.,  (1  Sayles*  rivll 
8t.  art.  65c;)  but  the  spirit  of  the  act  re- 
pels tbe  presumption  ttaat,l|  was  intended 
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that  he  Bhonld  be  permitted  to  exact  re- 
leaaflR  uf  some,  and  not  of  all.  It  was 
clearly  the  parpoae  of  tbe  legislature  to 
place  all  tttecreditoni  of  tbe  asHignornpon 
the  same  footing.  We  think,  therefore, 
that,  wbiie  the  third  section  of  tbe  act 
glveH  the  assignor  tbe  right  to  exact  ra- 
leasea  uf  all  his  creditors  alike  as  a  condi- 
tion tor  participating  in  the  proceeds  of 
tb<t  assigned  estate,  it  does  not  permit 
bim  to  require  a  discbarge  of  some  and  to 
exempt  others  from  that  condition.  So 
much  of  the  deed  of  assignment,  therefore, 
as  stipulates  that  certain  of  tbe  creditors 
shall  take  under  tbe  assignment  only  on 
condition  that  they  shall  assent  to  take 
their  proportionate  share  of  tbe  estate, 
and  discharge  the  assignor  from  tbeir  re- 
spective claims,  cannot  be  g^iven  effect; 
and,  nnlBHs  sucb  provision  is  made  void 
by  tbe  statute,  we  are  of  the  opinion  that 
the  asHlgnmeDt  should  be  declared  void. 
If  tbe  provision  under  consideration  be  a 
preference  within  tbe  meaning  of  tbe  last 
section  of  the  act,  then  it  is  of  no  effect. 
As  we  have  already  said,  that  provision 
which  attempts  to  secure  the  pa.vment  of 
certain  debts  in  full  before  tbe  other  crad* 
itors  shall  be  allowed  to  participate  in 
the  proceeds  of  tbe  assigned  estate  Is 
void,  and  the  conveyance  stands  Just  as 
It  would  have  stood  if  that  provision  had 
not  been  Inserted.  Wu  are,  tbeii,  to  con- 
strue tbe  instrument  as  if  it  were  in  all  re- 
spects valid,  except  that  It  contains  a 
Btipolatlon  that  some  of  the  creditors 
may  take  unconditionally,  wbileuthere  are 
required  to  discharge  the  assignor  as  a 
condition  of  their  taking  their  share  of 
tbe  estate.  It  imposes  an  onerous  condi- 
tion upon  the  latter,  from  which  the  for- 
mer are  relieved;  and  we  are  of  opinion 
that  it  is  a  preference  of  the  flrHt  class  ot 
credltoni  within  the  meaning  of  tbe  stat- 
■te.  It  may  be  that  tbe  word  "prefer- 
ence" Is  usually  applied  to  cases  where  au 
insolvent  debtor  has  paid  or  uncondition- 
ally provided  for  the  payment  of  one  or 
more  creditors  and  fur  the  postponement 
ot  others;  but  it  does  not  follow  that  this 
is  the  only  mode  by  which  credlture  may 
be  preferred.  Mr.  JBurrlU  says:  "Again, 
preference  may  be  given  absolutely,  as  by 
directing  certain  named  creditors  to  be 
Orst  paid  at  all  events;  nr  upon  consider- 
ation, as  by  preferring  such  creditors  as 
shall  comply  with  certain  requisitions 
named  In  tbe  aesignmeut. "  Burr,  As- 
signm.  142.  Where,  in  an  assignment, 
some  ot  tbe  creditors  are  required  to  i«- 
leasetbedebtorandotheraarenot,  the  lat- 
ter are  preferred  not  only  to  such  of  the 
former  as  may  decline  to  accept,  but  are 
also  given  an  advantage  over  such  of 
tbe  former  as  do  accept.  The  one  class  nf 
credltoni  is  to  receive  their  respective 
shnrea  ot  tbe  estate,  and  still  hold  a  valid 
obligation  against  the  debtor  for  any  bal- 
ance that  may  remain  due  npon  their  r». 
Hpective  claims;  the  others,  it  is  true,  it 
they  accept,  get  their  equitable  share  of 
the  estate,  bnt  lo4e  tbe  balance  of  their 
respective  demands.  The  former  have 
rlearly  the  advantage  in  the  transaction, 
nnd.  In  our  opinion,  that  advantage  is  to 
be  deemed  a  preference.  It  follows  that. 
In  uor  opiDlon,  not  only  that  provisioa 


In  the  deed  ot  assignment  which  stipu- 
lates that  certain  ot  tbe  credltora  shall  be 
firat  paid,  but  also  that  which  exactf^  re- 
leases of  the  others,  are  made  void  by  the 
statute,  and  should  be  treated  as  of  no 
effect.  The  Instrument,  being  unquestion- 
ably valid  in  other  respects,  is,  as  we 
think,  a  good  statutory  anslgnraent,  and 
passed  the  legal  title  to  tbe  pn^perty  to 
the  plaintiff  in  the  court  below.  What 
we  have  said  applies  only  to  asDlgnments 
made  by  Insolvent  debtors  or  those  con- 
templating InRulvency;  but  it  was  indis- 
putably proved  on  the  trial  in  this  case 
that  the  assignor  was  Insolvent,  that  tbe 
property  conveyed  was  all  tbe  property 
owned  by  bIm  not  exempt  from  forced 
sale,  and  that  tbe  deed  named  all  the  cred- 
itors of  the  asHlgnor.  Therefore,  upon  tlie 
written  evidence  and  the  uncontro verted 
teAtiraouy,  the  plaintiff  wau  entitled  to  a 
verdict,  and  tbe  court  did  not  err  In  so 
charging  the  Jury.  There  are  several  as- 
signments of  error,  bat  they  prest'nt  no 
other  question  which  we  deem  It  necen- 
sary  to  consider.  We  think  it  proper  to 
add  that  the  effect  ot  onr  ruling  is  to  hold 
that  the  afmignment  In  qnestion  is  snbject 
to  the  provisions  ot  the  statute  which  reg- 
ulates assignments  by  insolvent  debtors; 
that  the  assigned  estate  should  be  admin- 
istered  under  these  provisions,  and  Its  pro- 
ceeds distributed  ratably  among  all  tbe 
creditors  who  comply  with  tbe  re<|aire- 
ments  of  the  act.  We  And  no  error  In  tiM 
Judgment,  and  it  is  affirmed. 


Habdt  et  a,l.  v.  Kansas  MAituF'o  Co. 

(i^prnne  Court  of  Texoa.    Deo.  1, 189L) 

Brkacb  or  Ck>xTBAOT  —  Plkadiso  —  Contract 
FKADDUi.BirTi,T  Pbocuxbd— Evioixcs— Sum- 
otBJtcr. 

1.  A  complaint  allefred  that  defendants  acreed 
to  sell  on  commission  "all  the  wagons  ordered 
nnder  the  contract"  within  a  year,  and  in  default 
thereof  to  settle  for  tbe  balance  remaining  un- 
sold, by  either  purchasing  them  on  stated  terms, 
or  storing  them  free  of  charge,  at  plaiotifT* 
option;  that  plainttlt  delivered  the  wagons,  etc, 
and  that  defendants  refused  to  perform  any  part 
of  the  contract.  Held,  that  tbe  oomplaint  was 
not  insufficient,  because  it  failed  to  show  where- 
in defendants  did  not  perform,  or  that  their  fail- 
are  was  not  due  to  plaintiff's  negligeDce,  or  how 
many  wagons  remained  unsold,  or  whether  notes 
had  been  sent  to  plaintiff,  as  agreed,  or  whether 
plaintUt  notified  defendant  of  his  election  con- 
cerning the  disposal  of  the  wagons,  sinoe  such 
facts  were  matters  of  defense. 

2.  Failure  to  allege  that  plaintiff  elected  to 
sell  the  wagons  to  defendants  was  immaterial 
where  the  complaint  alleged  a  demand  at  the  end 
of  the  year  for  a  sum  due. 

8.  Though  defendants  agreed  to  sell  only  the 
wagons  "ordered"  under  the  oontraot,  yet  failure 
to  aver  that  any  were  "ordered"  was  immaterial 
where  the  contract  stated  that  it  was  understood 
"that  the  wagons  are  the  wagons  now  in  S.,  onoe 
shipped  to"  another  person. 

4.  There  was  evidence  that  H.,  one  of  the  de- 
fendants, refused  to  accept  the  contract  unless 
the  clause  reserving  an  option  in  plaintiff  shonld 
be  stricken  out;  that  plaintiff's  agent  aRree<)  to 
erase  it;  that  H.  absented  himself  from  the  room, 
and  left  the  agent  in  the  apparent  act  of  erasing 
it;  that,  during  H.'s  absence,  the  agent  went  to 
H.'s  partner,  T.,  and  stated  that  the  contract  em- 
bodied the  terms  agreed  npon  byH. ;  and  that  T. 
signed  it  without  reading  it.  Defendants  testi- 
fied Uiat  on  learning  of  the  esiatenoe  of  the  oi>- 
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tion  clause  they  notifled  plalntlfl  that  they  reon 
diated  the  contract.    All  this  eridenoe  was  de 
nied  by  the  agent.    Held,  that  It  was  error  to 
Instruct  the  Jury  that  the  evidence  was  "legally 
Insufflcient"  to  show  fraud,  and  that  the  contract 
was  binding. 

n.  Whether  T.  was  negligent  In  failing  to 
read  the  contract  before  signing  it,  or  in  failing 
to  inquire  of  H.  as  to  its  terms,  was  a  question 
for  the  jury. 

CommisBioners'  dMlslon.  Appeal  from 
district  court,  Hays  county;  H.  Teicr- 
MUiti.LKK,  Judfje. 

Artion  for  breach  ol  contract  by  the 
Kannas  \fatiDfacturlng  Company  againaC 
H.  Hardy  &  Co.  Verdict  and  ludgment 
for  plaintiff.  Defendants  appeal.  Re- 
versed . 

EiJ.  R.  Koae  and  O.  T.  Brown,  for  appel- 
lants.   J<ord  <£  Nel/fhbors,  for  appellee. 

Tarlton,  J.  This  suit  was  brooRht  by 
the  Kansas  MannfacturinK  Company,  a 
corporation,  aKainttt  appellants,  defend- 
ants  below,  a  mercantile  tirm,  to  recover 
the  sum  uf  9990  and  interest.  The  action 
Is  founded  upon  an  instrument  in  writing, 
or  a  contract,  alleged  to  have  been  ex- 
ecuted by  the  plaintiff  and  defendants  Sep- 
tember 24, 1KK6.  By  the  terms  of  this  in- 
strument, atttiched  as  an  exhibit  to  plain- 
tlff'H  petition,  plaintiff  undert<iolc  to  man- 
ufacture ana  ship  to  defendant  17  wagons, 
described,  to  be  sold  and  accounted  tor 
by  defendants  to  the  plaintiff,  in  cash  or 
purchaser's  notes,  at  stated  prices,  it  be- 
ing understood  "  that  the  wagons  are  the 
wagons  now  In  San  Marcos,  once  shipped 
to  James  Taylor  and  Bro.,  of 'San  Mar- 
cos." After  providing  for  the  character 
of  notes  to  be  taken  In  the  sale  of  the 
wagons,  for  the  comniission  to  be  paid 
to  the  sellers,  and  for  the  manner  In  which 
the  proceeds  shall  be  remitted,  etc.,  the 
contract  contains  the  following  stipula- 
tion: "The  said  party  of  the  second  part 
agrees  to  sell  all  the  wagons  ordered  un- 
der the  contract  within  12  months  from 

the  of  their  Rbipment,  and.  in  case 

of  any  failure  or  neglect  to  do  so,  agrees 
to  settle  for  those  remaining  unnold  at 
the  prices  hereinbefore  stated  in  the  fol- 
lowing manner,  to-wit:  At  the  option 
of  the  Kansas  Manufacturing  Co.,  to  ei- 
ther give  their  note,  due  in  three  months, 
with  10  percent,  interest,  to  said  Kansas 
Manufacturing  Co.  or  order,  or  to  pay 
cash  for  them  at  the  end  of  three  months, 
or  to  store  said  wagons  in  good  ordei*, 
free  of  charge,  subject  to  the  order  of  the 
said  Kansas  Manufacturing  Co."  It  is  al- 
leged in  the  petition  that  plaintiff  has.  In 
every  particular,  performed  its  part  of  the 
contract;  that  the  wagons  were  delivered 
to  the  defendants  in  accordance  with  the 
contract,  within  the  time,  and  at  the 
pince,  of  the  kind,  and  In  the  number, 
and  at  the  prices,  stipulated  lu  the  coo- 
tract.and  tliat  defendnnts  have  failed  and 
refused  to  perform  the  whole  or  any  part 
of  the  contract.  Defendants'  answer  is  as 
follpws:  (1)  General  demurrer.  (2)  Spet- 
cial  exceptions.  (3)  Oeneral  denial.  (4) 
Special  pleadings,  in  effect:  First.  That 
their  signature  to  the  contract,  and  its 
delivery  by  them,  had  been  obtained  by 
the  artifice,  fraud,  and  deceit  of  one 
Woody,  as  agent  of  plaintiff ;  urging  that. 


because  of  such  fraud,  they  are  not  bonnA 
by  the  instrument,  and  setting  out  in  de- 
tail the  circumstances  constituting  the  al- 
leged fraud,  artifice,  and  deceit.  Second. 
Want  of  consideration,  supported  by  affi- 
davit. Thinl.  Tender  to  plaintiff  of  th» 
wagons,  which  defendants  say  they  bold 
subject  to  plaintiff's  order.  The  court, 
having  overruled  all  the  exceptions,  in- 
structed the  iury,  alter  hearing  the  evi- 
dence, that  the  evidence  was  "  legally  In- 
sufficient to  support  the  allegations  of 
fraud,  and  that  the  same  should  not  be 
considered,  bnt  tliat  the  contract  in  evi- 
dence is  valid,  and  binding  upon  the  par- 
ties."  The  Jury  accordingly  returned  a 
verdict  in  favor  of  plaintiff  for  f 990.  and 
from  the  Judgment  thereon  entered  defend- 
ants appeal. 

In  their  first  assignment  ot  error  appel- 
lants urge  that  the  court  erroneously 
overruled  their  general  demurrer  to  plain- 
tiff's petition.  It  is  contended  that  the 
ngnjement  of  defendants  was,  as  shown 
by  the  Language  of  the  contract,  to  pay 
for  wagous  "ordered,"  and,  as  there  la 
no  avermtnt  that  any  wugons  were  or- 
dered, no  obligation  to  pay  is  shown.  It 
is  plain  from  the  averments  of  the  petition 
that  the  wagons  here  referred  to  as  "or- 
dered "  were  the  wagons  previously  shipped 
to  James  Taylor  &  Bro.,  which  were  at 
San  Marcos  when  the  contract  was  ex- 
ecuted, and  to  which  it  specially  referred^ 
The  petition  alleges  substantially  that 
these  wagons  were  delivered  to  defendant* 
under  the  terms  of  the  contract.  This  as- 
signment is  without  merit. 

Appellants  next  rely  upon  several  as- 
signments of  error  complaining  of  the 
overruling  by  the  court  of  their  several 
special  exceptions  to  plaintiff's  petition. 
These  exceptions  urge  the  insufficiency  of 
the  petition,  because  "it  does  not  appear 
therefrom  whether  defendants  did  or  did 
not  fall  to  sell  the  wagons;  nur  whether 
such  failure  was  or  was  not  owing  to  the 
negligence  of  the  defendants;  nor,  if  so, 
in  what  the  negligence  consisted;  nor 
does  it  appear  whether  or  not  any,  or,  if 
so,  how  many,  of  the  wagons  remained 
unsold  at  the  eud  of  12  months;  nor 
whether  or  not  the  notes  had  been,  ac- 
cording to  the  terms  of  the  instrument, 
sent  on  to  plaintiff;  nor  whether  or  not 
plaintiff  had  collected  any.  or,  If  any,  how 
much,  money  on  such  notes;  nor  does  it 
appear  whether  or  not  plaintiff,  at  the 
end  of  12  months,  notified  defendants  as 
to  what  plaintiff  elected  to  require  of  de- 
fendants concerning  the  wagons.  Plaintiff 
alleges  In  Its  petition  that  defendants  had 
wholly  failed  and  refused  to  perform  their 
part  of  the  contract,  though  the  wagons 
had  been  delivered  to  them  by  the  plain- 
tiff in  all  respects  according  to  the  stipu- 
lation of  the  contract  which  was  set  out. 
We  areoT  opinion  that  theseverai  matters 
involved  in  the  exceptions  with  reference 
to  the  wagons  sold  or  unsold,  to  the  neg- 
ligence of  defendants  in  disposing  of  tliem, 
and  to  the  collection  of  the  notes  by  plain- 
tiff  are  matters  of  defense,  to  be  alleged 
by  defendants.  It  does  not  devolve  upon 
a  plalntlfl  to  aver  that  a  contingency 
named  In  a  contract  sued  on,  whereby  a 
defendant  would  be  diacbarged  from  11a- 
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UHty,  had  not  happened.  It  socb  a  con- 
tingency has  happened,  it  becomes  the 
dtfendant  to  aver  and  prove  tbat  (act. 
Wootere  V.  BaUroad  Co.,  54  Tex.  294.  In 
regard  to  the  notice  referred  to  in  the 
last  special  exception,  accordiiiK  to  the 
'  terms  of  the  contract  as  alleged  it  was 
within  the  option  of  plaintiff,  at  the  end 
ol  12  monthfi,  to  demand  payment  in  cash 
for  thewaKona  unsold.  The  petition  arera 
a  demand  after  the  lapse  of  that  period 
tor  the  snm  of  money,  f 900,  alleged  to  be 
doe,  and  a  rerasal  to  pay  it.  The  special 
exceptions  were  properly  overrated. 

Appellants  next  complain  of  the  charge 
of  the  court,  whei-ein  the  Jury  are  inatrnct- 
ed  that  the  evidence  offered  In  Hopport  of 
the  allegatlonB  of  fraud  is  "legally  insnffl- 
cient;"  that  It  would  not  be  considered 
by  the  ]ur.y ;  but  that  the  contract  was 
bioding.  This  charge  is  objected  to  as 
directly  asauming  to  pass  upon  the  weight 
of  the  evidence  and  the  credibility  of  tiie 
wltneRHcs.  We  think  that  the  charge  la 
Justly  subject  to  the  criticism,  and  that  It 
was  erroneously  given.  The  issue  of 
fraud  was  presented  both  by  the  pleading 
and  the  evidence  of  the  defendants.  The 
answer  alleges  that  the  entire  t-laoae  re- 
serving an  option  in  plaintiff  (heretofore 
set  out  In  btec  verba)  was  fraudulently 
left  In  the  contract  by  one  W(»ody,  the 
agent  ol  the  plaintiff,  after  an  agre«'ment 
by  the  agent  thatitshonid  be  erased,  on 
•n  exaction  by  the  defendant  Hardy  to 
that  effect.  This  clauHe  is  material,  for 
without  It  plaintiff  could  have  no  cause  of 
action  against  def«>ndants  tor  the  wagons. 
It  could  demand  no  money  of  defendants 
lor  the  wagons  unsold,  and  subject  to  its 
order  as  ita  property.  Defendants  Intro- 
duced evidence  in  support  of  the  aver- 
ments charging  fraud.  There  was  evi- 
dence to  the  effect  that  defendant  Hardy 
bad  refused  to  undertalce  the  sale  of  the 
wagons  for  plaintiff  unless  t'he  clause 
Rhould  be  strlclcen  out;  that  the  agent. 
Woody,  thereupon  agreed  to  erase  It; 
that  defendant  Hardy,  (his  partner, 
Thomas,  not  being  present,)  relying  np<m 
the  promise  o(  the  agent  that  he  would 
erase  the  clause,  absented  himself  from  the 
room,  and  left  the  agent  with  pen  and  ink 
io  the  apparent  act  of  complying  with  his 
promise;  that  daring  the  absence  of 
Hardy  the  agent  went  to  the  partner, 
Thomas,  presented  the  contract  for  the 
signature  of  the  Arm,  with  the  false  repre- 
sentation that  the  contract  embodied  the 
terms  agreed  up  m  between  the  agent  and 
Hardy.  The  defendant  Thomas  testified 
that  he  did  not  read  the  contract  before 
signing  It,  because  he  was  informed  by  the 
agent  that  the  contract  was  as  agreed 
upcm  between  himself  and  Hardy.  De- 
fendants further  testifled  that  thty  did 
not,  for  months  aft«r  the  wagons  were 
left  wltb  tbem,  know  of  the  existence  of 
the  clause,  and  that,  as  soon  as  thoy 
learned  It,  they  notified  plaintiff  that  thpy 
Were  not  bound  by  it,  and  tendered  the 
wagons  to  plaintiff.  If  this  evidence  be 
true,  it  pmsente.  In  our  opinion,  a  defense 
to  plaintiff's  action.  It  wan  contradicted, 
it  is  true,  by  the  agent.  Woody,  hut  its 
credibility  should  have  been  left  to  the 
determlDaMon    of    the    Jury.      Whether 


Thomas  wbm,  under  the  circumstances, 
guilty  of  negligence  in  failing  to  read  the 
contract  before  signing,  or  in  falling  to  In- 
quire of  Hardy  as  to  the  precise  charac- 
ter of  its  terms,  was  also  a  question  of 
fact  for  the  Jury,  under  proper  instruc- 
tions. Chatham  v.  Jones,  69  Tex.  747,  7  S. 
W.  Rep.  600. 

Appellants,  In  their  succeeding  assign- 
ment of  error,  complain  that  the  court 
erred  in  refusing  to  submit  to  the  jury  a 
special  charge-  asked  on  the  issue  of  want 
of  consideration.  Appellants  suggest  this 
charge  ns  appropriate,  for  the  reason  that 
the  stipulations  of  the  contract  have  ref- 
erence to  wagons  "ordered,"  while  the 
wagons  in  question  were  not  ordered. 
Our  remarks  under  appellants'  first  as- 
signment we  consider  pertinent  here.  The 
special  charge  was  properly  refused.  It 
is  not  necessary  to  dlMCUss  the  last  assign- 
ment of  error,  with  reference  to  the  court's 
action  in  reftising  a  new  trial.  For  the 
error  pointed  out  the  Judgment  should  be 
reversed,  and  the  cause  remanded. 

Statton,  G.  J.  Reversed  and  remanded, 
as  per  opinion  of  the  commission  ol  ap- 
peals. 

BI.AIB  et  ah  r,  Sanborn. 

(Suiprtme  Court  cf  Texas.    Jan.  15, 1S93L) 

AppBi.ii-Boin>— DncHABoa  or  Brnwrr. 

Where  a  Judgment  from  which  an  apnesl 

is  taken  is  reversed  as  to  a  part  of  the  appellees, 

the  surety  on  the  appeal-bond  is  dischwged. 

Appeal  from  district  court,  Orayson 
county. 

Action  by  H.B.  Sanborn  against  George 
W.  Blair  and  others  for  injunction.  Judg- 
ment for  plaintiff.  Defendants  appeal. 
Affirmed. 

Hare,  Edmnndson  A  Han,  for  appel- 
lants.   O.  T.  Holt,  for  appellee. 

Stayton,  C.  J.  This  Is  an  agreed  case, 
In  which  it  appears  that  Margaret  Boone 
and  others  prosecuted  an  appeal  to  this 
court  on  a  coat  bond  to  which  appellee 
was  a  surety.  Margaret  Boone  and  oth- 
ers were  plaintiffs,  and  the  judgment  ap- 
pealed from  was  reformed  and  affirmed  as 
to  some  of  defendaots,  and  reversed  and 
remanded  as  to  others,  against  whom 
costs  were  adjudged  by  this  court.  9  S. 
W.  Rep.  631.  After  the  cause  returned  to 
the  district  court.  It  was  dismissed  for 
want  of  prosecution,  with  a  jndgmeot 
that  defendants  recover  of  plaintiffs  all 
costs  of  suit,  "for  which  execution  may 
issue  against  said  plaintiffs  and  H.  B. 
Sanborn  and  others,  their  sureties  on  ap- 
peal-bond." Execution  Issued  under  this 
Judgment  against  Sanborn  for  balance  of 
costs,  amounting  to  $550.84,  but  this  did 
not  include  any  costs  incurred  in  this 
court,  nor  costs  accruing  subsequently  to 
the  appeal,  and  this  execution  was  levied 
on  personal  property  belonging  to  San- 
born, when  this  suit  was  brought  by  him 
to  enjoin  the  sale  of  his  property  then  ad- 
vertised for  sale,  and  on  hearing  the  in- 
junction was  perpetuated.  Under  the 
agreed  statement  there  can  be  no  pretense 
that  Sanborn  was  before  the  court  when 
the  jndgment  was  rendered  nnder  which 


Digitized  by 


Google 


lao 


60UTHWE8TEBN  BEFOBTEB.  Yoi.  18. 


(Tax. 


tbe  execatloB  IsBoed,  anlvas  the  bond  gly- 
«n  on  appeal  gave  the  court  Juriadlctiun 
over  him,  and  anthorlBed  a  snmmary  or 
statutory  Judgment  against  him,  and  we 
are  of  opinion  tluit  the  latter  proposition 
cannot  be  maintained,  and  especially  so  In 
view  of  the  Judgment  rendered  by  this 
court  on  appeal.  On  all^rmance  of  a  Judg- 
ment, this  i-ourt  has  power  tu  enter  a 
Judgment  against  the  sureties  on  an  ap- 
peal-bond, and  under  such  a  Judgment 
execution  would  properly  issue  from  tbe 
district  court  against  all  persons  made 
liable  by  the  Judgment,  but  this  is  by  rea- 
son of  thestatute,  (Rev.  St.  arts.  104S),  1419.) 
Many  other  instances  might  lie  referred  to 
in  which  by  the  execution  of  a  bond  in  a 
pending  case  parties  liecome  liable  to 
judgmeats  against  them,  as  sureties,  with- 
out their  being  made  parties  to  the  action 
otherwise  than  by  the  execution  of  a 
bond,  bat  these  cases  are  provided  for  by 
statute.  As  said  in  Burck  v.  Burroughs, 
64  Tex.  447:  "In  cases  where,  upon  the 
face  of  the  record,  a  Judgment  may  be  ren- 
dered against  the  sureties  upon  tbe  appeal 
or  writ  of  error  bond,  such  Judgment  must 
lie  renderetl  by  tbe  appellate  court,  and 
not  by  the  court  a  qao.  If  In  catirs  where 
tbe  appellee  Is  entitled  to  redress  for  dam- 
ages by  reason  of  a  breach  of  the  condi- 
tion of  tbe  bund,  and  bis  remedy  cannot 
be  enforced  by  the  appellate  court,  he 
needM  must  seek  bis  remedy  by  suit  upon 
the  bond  in  some  appropriate  form  of  ac- 
tion." That  such  suits  may  be  broaght  Is 
not  an  open  question  in  this  court.  Trent 
V.  Rbomberg,  66  Tex.  251.  That  the  exe- 
cution iRSued  was  not  iHsiied  under  a  Judg- 
ment rendered  in  an  action  on  the  bond 
executed  by  iSanborn  and  others  after  ci- 
tation is  evident.  It  is  evident,  however, 
that  this  court  on  tbe  appeal  by  Marga- 
ret Boone  and  others  rendered  u  judgment 
which  upon  the  question  of  costs  was  con- 
clnr<lve  on  all  parties  to  the  appeal.  Ap- 
Itellees  In  that  case  bad  obtained  a  judg- 
ment to  which  tbey  were  not  en  titled,  and, 
to  have  this  corrected.  Mrs.  Boone  and 
others  were  driven  to  an  appeal  to  thia 
court,  where  the  Judgment  was  reformed 
and  nfilrmed  as  to  some  of  appellees,  and 
reversed  as  to  them  against  whom  costs 
were  adjudged.  The  former  Judgment 
was  set  aside,  and  reli^  granted  to  appel- 
lants from  its  operution  In  part,  and  we 
are  o(  opinion  that,  within  tbe  meaning 
of  the  law.  Mrs.  Boone  and  her  co-plain- 
tiffs  prosecuted  tbeir  appeal  with  effect: 
and.  If  this  was  done,  the  sareties  on  their 
ap|ieal-boud  were  not  liable  for  the  costs 
of  this  court,  or  of  the  district  court;  for, 
as  HHid  in  Robinson  v.  Brinson,  20  Tex. 
430.  "the  appellant  cannot  prusecnte  hia 
appeal  with  effect,  and  at  the  same  time 
perform  the  sentence,  judgment,  or  decree 
In  rase  the  decision  of  the  court  shall  be 
against  him."  His  obliga tion  is  alterna- 
tive to  do  one  or  tbe  other.  Therefore,  al- 
though the  statute  uses  tbe  word  "and" 
in  connection  with  the  two  altemntive 
obligations,  tbe  meaning  Is  mure  appro- 
priately expressed  by  the  word  "or."  The 
same  is  true  of  the  conditions  contained 
in  an  appeal-bond  given  only  ti>  secure 
costs.  We  think  that  an  appeal  can  be 
said  to  have  been  "  prosecuted  with  effect" 


only  when  it  resolts  sacceasfaliy  as  to 
p«rt  at  least  of  the  Judgment  appealed 
from,  which  was  tbe  case  on  the  api>eal 
proaeeated  by  Mrs.  Boone  and  others  un- 
der tbe  bond  on  which  Sanborn  was  a 
surety.  It  certainly  never  was  intended 
that  a  person  appealing  from  a  Judicmeut  * 
against  him  or  tbe  sureties  on  bis  appeal- 
bond  should  be  liable  for  costs  when  on 
appeal  it  was  adjudged  that  tbe  Judgment 
appealed  from  was  erroneous,  for  it  Is  not 
tbe  policy  ol  the  state  thus,  in  effect,  to 
place  a  penalty  on  the  proper  assertion  *i 
a  right.  In  the  case  of  Trent  v.  Rbom- 
berg, 66  Tex.  240,  an  appeal  was  dismissed 
for  want  of  prosecution,  and  costs  were 
adjudged  agalust  appellant  and  thesar^ 
ties  on  his  appeal-bond,  which  operated  a 
aapersede/is;  and,  in  an  action  on  that 
bond  to  recover  the  sum  dae  on  the  Judg- 
ment, It  was  contended  that  payment  by 
appellont  of  tbe  costs  adjudged  against 
him  by  this  court  waa  a  satisfaction  of 
his  bond.  But  this  was  held  not  to  be 
true,  and  that  nothing  would  satisfy  the 
bond  short  of  a  sucnesaful  prosecution  of 
the  appeal,  or  the  payment  of  the  Judg- 
ment rendered  by  tbe  district  court.  This 
waa  manifestly  just,  for  appellant  and  bis 
sareties  had  contracted  to  prosecute  the 
appeal  with  effect,  which  Involved  a  pres- 
entation of  the  case  to  this  court  tor  ad- 
judication on  its  merits,  as  well  as  the  re- 
sult of  that  adjudication ;  and  a  failure  to 
present  the  case  for  adjudication  was  such 
a  breach  of  tbe  condition  to  prosecute  the 
appeal  with  effect  as  would  have  been  an 
adjudication  on  the  merits  against  appel- 
lant. When  one  has  thus  taken  the  first 
condition  in  an  appeal-bond,  he  cannot  be 
heard  to  say  thai  he  has  satisfied  the  oth- 
er condition  by  paying  a  Judgment  for 
costs  rendered  by  this  court,  when  that 
condition  makes  It  obligatory  on  him  and 
sureties  to  pay  snch  a  Judgnient  as  this 
eourt  may  render  against  them  on  an  ad- 
judication of  the  case  appealed  upon  Its 
merits.  Tbe  case  before  us  now  is  not  one 
in  ivhich  appellants  tailed  to  prosecute 
their  appeal  with  effect,  nor  was  the  judg- 
ment sought  to  be  enjoined  rendered  In  an 
action  on  an  appeal-bond  after  citation  to 
tbe  parties  to  it,  which,  even  If  erroneons, 
would  he  empowered  so  long  as  permit- 
ted to  stand.  We  find  no  error,  and  the 
Judgment  will  be  affirmed. 


Atxrn  ▼.  Whitakee, 

(Supreme  Court  of  Texaa.    Jan.  12,  1893.) 

bxbmptiox  of  hombstbas  —  urban  rbbisasob— 
Obtachbd  Lands. 

1.  A  resldeaoe  on  a  lot  of  about  seven  acres, 
half  a  mile  within  the  city  limits,  and  cut  up 
into  oity  lots  which  were  for  sale,  is  aa  urban 
residence. 

2.  The  fact  that  one  pastured  his  cow  on  land 
detached  from  his  residence  lot  in  a  city,  and 
used  vegetables  grown  thereon  by  his  tenants, 
having  a  garden  and  an  orchard  on  his  residence 
lot,  does  not  exempt  such  land  from  sale  on  ex- 
ecution as  a  homestead. 

CommisRioners'  decision.  Section  B. 
Cross-appeals  from  district  conrt,  Smith 
county. 

Action  in  trespass  to  try  title  by  J.  T. 
Whitaker  against  O.  L.  Allen.  PlalnttB 
had  Judgment  tor  a  part  of  the  land  In 
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Butt,  and  butb  partlM  appeal.    Berersed. 

C.  D.  MimB,  for  O.  L.  Allen.    Johu  M. 

Duncfu  and  1.  J.  Bice,  for  J.  T.  Wbltaker. 

G  4RRETT,  P.  J.  Appellant  complains  ot 
tbecbarfEeof  tbe  court,  because:  (1)  The 
Jury  were  instructed  tbat  the  land  in  con- 
troversy, to  be  exempt  from  forced  sale, 
must  bave  contributed  to  the  necessary 
comfort  of  the  family  in  the  use  of  the  resi- 
dence lot,  and  tbat  the  exemption  would 
be  conQned  to  tbat  portion  of  the  land 
necessarily  used  as  a  part  of  the  home- 
stead. (2)  The  court  assumed  In  the 
change  to  the  jury  that  the  residence  lot 
possessed  the  character  of  city  property, 
and  made  the  cori)orate  limits  of  the  city 
the  test  of  the  character  of  the  homestead, 
whether  urban  or  rural. 

From  the  facts  it  appears  very  conclu- 
sively that  the  seven  acres  upon  which 
the  re^idenceot  the  appellant  was  situated 
was  urban  In  character.  It  was  about 
one-balf  of  a  mile  within  the  corporate 
limits  ot  the  city,  and  some  of  the  streets 
extended  out  to  It.  The  defendant  hud 
also  cut  it  up  into  quarter  and  half  acrelots 
for  sale,  and  some  of  them  had  already 
been  sold  before  the  levy  of  the  plaintiff's 
execution  upon  the  land  in  controversy. 
Not  only  are  the  extraordinary  circum- 
stances which  caused  the  decision  in  Tay- 
lor V.  Bonlware,  17  Tex.  74,  entirely  want- 
luK.  but  the  location  of  the  residence  lot. 
Its  use  by  the  defendant,  and  the  subdivis- 
ion thereof,  and  the  sale  of  lots  by  blm, 
make  its  character  mnnifeatly  Inconsistent 
with  tbat  of  rural  property.  Bucb  being 
the  case,  the  cbai^e  of  the  court  In  assum- 
ing that  the  residence  lot  was  urban  was 
not  a  charge  upon  tbe  weight  of  the  evi- 
dence. 

If  tbe  homestead  was  urban,  and  we 
think  it  was,  the  defendant  cannot  com- 
plain because  thechart^ellmitedthe  exemp- 
tion of  the  47-acre  tract  to  use  for  the 
necessary  comfort  of  the  family  occupying 
tbe  residence  lot,  and  not  to  actual  use  In 
connection  therewith,  contributinfi  to  the 
convenience  and  comfort  of  the  family; 
for,  since  the  jury  found  in  favor  of  the 
defendant  for  all  of  the  land  within  the 
corporate  limits  of  the  city,  no  injury 
could  bave  resulted  from  the  errt)r,  the 
court  having  Instructed  them  "that.  If 
any  portion  of  the  laud  lay  ontslde  of  the 
corporate  limits  of  the  city,  they  shuuld 
Klvo  It  by  their  verdict  to  tbe  plaintiff. " 
It  is  apparent  tbat  the  injury  to  the  de- 
fendant, if  any,  resulted  from  this  last  In- 
struction, which  is  assigned  as  error,  "  be- 
cause tbe  corporation  line  is  not  tbe  test 
as  to  tbe  character  of  tbe  property."  It 
being  our  opinion  that  the  residence  lot 
was  an  urban  homestead,  the  land  in  con- 
troversy. If  exempt  at  all  under  the  facts 
ot  the  case,  would  only  be  exempt  to  the 
extent  that  It  was  used  for  the  purposes 
of  a  home,  and  for  such  part  only  as  was 
so  used.  Altbougb  it  should  be  conceded 
that  tbe  corporation  line  would  not  be 
tbe  test  as  to  whether  the  homestead  was 
rural  or  urban,  still  no  such  use  of  any  por- 
tion of  tbe  land  outside  of  tbe  corporate 
limit*  was  shown  as  would  protect  it 
from  forced  sale  as  a  part  of  the  home- 
stead. Bnt  the  corporation  line  should 
▼.188.w.na3— 11 


be  tbe  usual  test,  especially  where  tbe  land 
bas  been  acquired  after  the  line  has  been 
eHtabllshed,  as  in  this  case.  When  tbe  de- 
fendant bought  the  seven-acre  trace  in  tbe 
year  1880,  the  line  bad  already  been  estat)- 
lisbed,  and  be  made  bis  homestead  a  hull 
ot  a  mile  witbiu  tbe  corporate  limits. 
Afterwards  he  bought  the  land  In  contro- 
versy, which  lies  partly  within  and  partly 
without  the  boundary  line.  There  bas 
been  no  change  in  tbe  boundary  since  bis 
first  purchase.  There  was  no  error  in  the 
charge;  but  it  should  be  conceded  tbat,  it 
there  was,  it  was  only  abstract  error, 
from  which  no  injury  could  result,  as  no 
use  of  the  land  outside  of  the  corporate 
limits  tor  the  purposes  of  a  home  was 
shown. 

in  view  of  the  disposition  we  shall  make 
of  tbe  case,  it  Is  not  necessary  to  notice 
the  appellant's  remaining  assignments  ot 
error,  that  the  verdict  is  not  responsive 
to  the  issues,  and  that  the  judgment  is  not 
authorized  by  tbe  verdict,  as  tbey  affect 
questions  which  are  not  likely  to  arise 
npon  another  trial. 

Upon  his  cross-appeal,  Ibe  appellee  con- 
tends that  no  part  of  the  land  in  contro- 
versy was  exempt  from  forced  sale,  and 
bas  assigned  errors  with  respect  to  the 
charge  of  the  court  and  tbe  admission  ot 
evidence,  and  that  tbe  verdict  is  contrary 
to  the  law  and  tbe  evidence.  We  sbali 
conQne  onr  inquiry  as  to  whether  or  not 
the  evidence  sustains  the  finding  ot  tbe 
jury  tbat  tbe  land-  within  the  corporate 
limits  was  exempt  from  forced  sale,  either 
as  to  tbe  whole  or  a  part  thereof.  It  was 
shown  by  the  evidence  that  tbe  land  was 
nearly  a  ball  of  a  mile  distant  from  tbe  de- 
lendant's  residence;  that  a  little  more 
than  a  third  of  it  lay  without  the  corpo- 
rate limits  of  the  city;  and  that  all  of  it 
was  beyond  the  city  proper.  It  was  used 
as  a  farm,  and  not  adjacent  to  any  streets. 
Defendant's  residence  lot  consisted  of 
seven  acres,  less  two  or  three  small  lots 
which  had  been  sold  off  by  him,  and  had 
a  garden,  stables,  outhouses,  several  in- 
closed lots,  and  other  ordinary  appendagee 
of  a  homestead,  situated  entirely  within 
the  corporate  limits,  and  to  which  the 
streets  extended.  As  to  the  use  of  tbe 
land  in  controversy,  the  appellanttestlfled 
that  he  had  a  pasture  of  16  acres  on  it, 
on  tbe  east  end,  which  he  used  as  a  past- 
ure for  bis  cows.  Tbat  the  balance  of 
the  laud  was  cultivated  in  trees  and  farm 
products,  such  as  corn,  potatoes,  pease, 
and  an  orchard  and  some  young  trees. 
He  stated  that  he  bought  It  for  the  pur- 
pose of  extending  his  nursery  and  for 
farming.  He  never  pretended  to  raise 
much  of  a  nursery,  and  was  just  growing 
a  few  trees  for  sale  and  canning  purposes, 
and  to  have  an  orchard  in  connection 
with  his  home.  His  brother  and  a  negro 
cultivated  nearly  all  of  the  tract  in  1SH7. 
Defendant  furnished  tbe  tools  and  teams, 
and  they  were  to  cultivate  the  crops,  and 
give  defendant  one-half.  That  be  had  an- 
other negro  to  cultivate  a  part  of  It  one 
or  two  years.  Defendant  was  in  the  nurs- 
ery business,  and  was  partly  in  engaged 
in  farming  and  ingrowing  fruit-trees.  He 
bought  the  tract  to  enlarge  his  nursery 
business,  l)ecause  be  did  not  have  ground 
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enoagh  on  the  Kven-acre  place,  and  for 
a  cow  and  borae  paatnre,  and  for  an 
orchard,  and  for  anything  else  he  might 
aee  fit  to  nee  It  for.  His  npeclal  view 
when  be  bought  it  was  for  a  narsery  and 
a  trait  farm.  That  the  nursery  was  only 
a  part  of  hia  business.  He  had  ii  farm, 
and  It  was  making  his  living  In  connec- 
tion with  the  fruit.  The  farm  was  rented 
on  halven.  He  used  thf>  pasture  of  16 
acres,  which  was  set  in  Bermuda  grass, 
for  his  horses  and  cows.  He  let  his  dry 
cows  stay  over  there,  and  would  drive 
the  others  there  in  the  morning,  and  bring 
them  back  at  night.  The  remainder  was 
in  com,  pease,  and  potatoes,  which  he 
used  for  his  family  at  home.  It  appeared 
from  all  the  testimony  that  tiie  land  was 
usually  rented  out  from  year  to  year  as  a 
farm,  and  that  the  tenants  turned  the 
borsee  used  by  them  into  the  pasture  at 
night.  That  there  was  very  little,  it  any, 
nursery  stock  on  the  place.  The  pasture 
was  rented  tor  a  while  to  a  butcher  by 
the  name  of  L.owery,  who  slaughtered 
beeves  there.  The  fact  that  the  land  was 
made  by  the  defendant  to  contribute  to 
the  support  of  his  family,  either  by  culti- 
vating it  himself  ur  ranting  it  to  others, 
did  not  constitute  It  a  part  of  the  home- 
stead. It  must  have  been  used  for  t*ie 
purposes  of  a  home.  Evans  v.  Womack. 
48  Tex.  281.  Defendant  had  a  garden  and 
lots  upon  his  residence  place,  and  grew 
vegetables  thereon,  and  the  mere  fact 
that  he  used  com,  pease,  and  potatoes 
grown  by  tenants  upon  the  land  in  con- 
troversy tor  hlH  family  when  he  had  a 
garden  at  home  cannot  cause  it  to  be  ex- 
empt for  that  purpose.  Nor  could  the 
pasture,  we  think,  be  exempt  as  a  place 
to  keep  the  defendant's  cattle  other  than 
milch  cows:  but,  as  a  place  tu  drive  the 
latter,  it  might  be  considered  a  beneficial 
enjoyment  of  the  home.  There  are,  how- 
ever, several  facts  to  be  considered  In 
connection  with  this  use  of  the  pastun* 
by  the  defendant.  He  was  cutting  up  his 
residence  lot,  and  selling  off  city  lots  there- 
from. The  use  uf  the  pasture  was  given 
to  bis  tenants  as  a  place  In  which  to  turn 
the  horses  used  In  the  cultivation  of  the 
farm,  and  it  was  also  rented  out  to  a 
butcher  for  the  purpose  of  penning  and 
slaughtering  cattle  therein.  Its  principal 
nsB  was  for  purposes  other  than  that  of 
a  home.  These  facts,  taken  in  connection 
with  the  very  limited  use  of  the  pasture 
for  homestead  purposes.  Its  rural  char- 
acter, and  its  great  distance  from  the  de- 
fendant's residence,  lead  us  to  the  con- 
clusion that  no  part  of  the  land  In  con- 
troversy was  exempt  from  sale  by  virtue 
of  the  plaintiff's  execution.  We  are  of  the 
opinion  that  the  judgment  of  the  court 
below  should  be  reversed,  and  the  cause 
remanded  tor  another  trial,  and  we  so 
report. 

Stayton,  C.  .T.  Reversed  and  remanded, 
as  per  opinion  of  commission    of  appeals. 

Sewell  v.  Srwbi.l  et  aU 

(Court  of  Appeals  of  Kentvcky.    Jan.  21, 1893.) 

Infamot— Removal  of  Disabiutt — Estoppel. 

1.  A  proviso   In  a  deed  that  "nothing  ia  to 

i,revent  her  [the  t^anteel  selllns  aaid  land  if  she 

'  Rehearing  granted. 


■0  dealre,  and  by  her  hnalMUta  nnltliig  with  her, " 
does  not  lelieva  the  grantee  from  toe  disability 
of  infancy,   for  the  purpose  of  conveying  the 

land. 

2.  Where  a  married  woman,  who  Joined  her 
hnsband  in  a  deed  of  her  land,  was  a  mother, 
and  appeared  of  full  age,  and  the  grantee  be- 
lieved she  was  of  full  age  when  he  purobased, 
she  is  not  estopped  from  showing  her  Infancy, 
where  she  made  no  representations  as  to  her  ajje. 

Appeal  from  circuit  court,  Breathitt 
county. 

"To  be  officially  reported." 

Petition  by  Mary  E.  Sewell  against 
Thomas  8ewell  and  others.  Judgment 
for  defendants.  Plaintiff  appeals.  Re- 
versed. 

William  If/odsAj', for  appellant.  Robert 
Riddell  and  J.  B.  White,  for  appellees. 

Prtob,  J.  In  October  of  the  year  1881, 
Thomas  Sewell,  who  was  the  grandfather 
of  Thiimas  Bewell,  Jr.,  the  latter  being 
the  husband  of  the  appellant,  conveyed  to 
the  appellant  a  large  tract  of  laud  lying 
in  the  county  of  Breathitt.  The  consider- 
ation was  f  300  paid,  and  that  of  love  and 
affection.  It  was  provided  by  the  deed 
that  in  the  event  the  appellant,  the  wife, 
did  not  dispose  of  the  land,  it  was  to  pass 
or  descend  to  her  husband  at  her  death; 
with  theturther  proviso,  "but  nothing  is 
to  prevent  hersellingsaid  land  if  she  so  de- 
sire, and  by  her  husband  uniting  with 
her."  On  the  24th  of  February,  1882, 
about  five  months  after  the  land  had  been 
conveyed  to  the  appellant,  the  wife  of 
Tbomus  Sewell,  Jr.,  her  husband  sold  It 
to  Willlani  Day  for  fl,901.  Five  hundred 
dollars  was  paid  in  cash,  and  notes  exe- 
cuted to  the  husband  for  the  balance;  and' 
those  notes  be  sold,  and  appropriated  the 
proceeds  to  his  own  use.  The  husband  oi 
the  appellant  was  a  lawless  man,  and  bad 
been  convicted  of  manslaughter,  and  his 
confinement  fixed  in  the  state-prison  for 
10  years.  The  grantee  in  the  deed  was 
the  surety  of  the  hasband  of  the  appellant 
on  his  bail-bond.  The  verdict  of  man- 
slaughter was  set  aside,  and  the  hnsband 
left  to  convert  the  property  of  the  wife  to 
bis  own  use,  and  this  he  seems  tu  have 
done.  It  appears  that  the  wife  received 
but  little,  if  any,  benefit  from  the  proceeds 
of  sale.  It  is  evident  that  the  reckless 
character  of  the  husband  of  appellant  in- 
duced the  grandfather  to  make  this  con- 
veyance to  the  wife,  in  order  that  she 
might  have  a  support  for  herself  and  chil- 
dren. The  condition  of  the  husband  and 
the  circumstances  surrounding  the  family 
was  a  sufficient  inducement  to  tbe  grand- 
father to  secure  something  to  this  appel- 
lant and  her  children.  She  swears  that 
she  was  compelled  by  her  husband  to  exe- 
cute the  deed  to  Day,  and,  while  this  does 
not  affect  the  question  involved,  there  is 
but  little  doubt  that  such  was  the  cetse. 
This  petition  was  filed  agaiost  the  heira 
of  Day,  who  are  appellees  here,  alleging 
this  fraudulent  conduct  on  the  part  of  the 
husband,  and  that  at  the  date  of  the  deed 
to  Day  she  was  only  19  years  of  age,  and 
therefore  incapacitated  from  executing  the 
conveyance.  Her  petition  was  di^nilsRed. 
There  Is  no  question  as  to  the  infancy  of 
Mrs.  Sewell  when  she  signed  the  convey- 
ance, and  the  only  auestiun  presented  is. 
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tiaH  she  the  right  to  rely  on  her  infaacy  as 
aground  for eancelingr  the  deed?  Of  this 
we  hare  no  doubt.  She  made  no  repre- 
sentation as  to  her  age.  but  when  In  the 
coercive  power  of  her  husband  was  com- 
pelled to  execute  it.  It,  however,  she  vol- 
nntarily  signed  the  conTeyance,  still  her 
infancy  authorised  the  chancellor  to  can- 
eel  it.  She  was  at  the  time  a  fbme  covert, 
with  two  children,  and  her  marital  rela- 
tion and  condition  might  hare  authorised 
the  ancestor  of  the  appellees  to  believe 
that  she  was  ot  full  age;  but,  it  such  a 
defense  is  availing,  the  plea  ot  infancy 
coold  scarcely  be  interpused  as  a  defense. 
She  Itf  not  estopped  by  the  fact  that  she 
appeared  of  toll  age,  and  the  grantee  la- 
bored under  this  belief  when  he  purchased 
the  land.  It  was  held  In  Buchanan  v. 
Hnbbard,  96  Ind.  1,  that  a  married 
woman,  laboring  under  the  disabilities  of 
both  Infancy  and  coverture,  might  at  any 
time  during  coverture  disafflrm  the  deed 
made  when  an  infant,  and  thathercovert- 
are,  with  her  appearance  indicating  that 
she  had  arrived  at  majority,  constituted 
no  defense.  But  it  is  said  the  clause  in 
the  deed  giving  the  wife  the  right  to  sell, 
by  the  husband  uniting  with  her,  con- 
Itorred  on  the  wife  the  power  to  conve.r, 
altbongb  an  infant,  and  in  the  exercise  of 
this  power  the  deed  was  signed  by  the 
wife  and  delivered.  That  an  Infant  may 
have  the  power  conferred  on  him  by  a 
grant  to  convey  will  not  be  doubted,  but, 
where  the  infant  is  invested  with  the  title 
by  a  plain  deed,  the  power  to  sell,  it  en- 
forced, Implies  only  the  right  to  sell  when 
the  law  enables  him  to  make  title,  and 
that  con  be  done  when  the  disability  is  re- 
moved. We  know  of  no  mle  ot  law  where 
an  absolute  eonveyence  to  the  infant  of 
tne  estate  and  the  title  will  authorise  the 
grantor  to  remove  the  disability  ot  in- 
rancy,  and  authoriise  the  infant  to  trade 
as  an  adult.  In  this  case  the  conveyance 
is  to  a  married  woman,  but  It  provides 
that  nothing  shall  prevent  her  from  selling 
by  the  husband  uniting  with  her.  This 
proTisiun  does  not  remove  the  disability 
of  either  infancy  or  coverture,  and  she 
eonld  convey  only  In  the  same  maimer  as 
if  that  provision  In  the  deed  had  been 
omitted.  We  have  a  statute  authorising 
and  deslgnatlngthe  manner  In  which  mar- 
ried women  shall  convey  land,  but  It  will 
not  be  insisted  that  the  disability  ot  In- 
fancy la  removed  because  the  grantor  was 
a  married  woman,  and  the  statute  au- 
thorised married  women  to  convey.  This 
elanse  in  the  deed  by  the  grandfather  was 
not  intended  to  enlarge  the  capacity  of 
the  wife  to  convey,  but  left  her  as  the 
deed  found  her,  laboring  under  the  disa- 
bility of  Infancy,  and  any  conveyance 
made  by  her  while  an  infant  she  can  dis- 
affirm. The  conveyance  should  therefore 
be  set  aside  on  equitable  grounds,  in  so 
far  as  it  affects  the  appellant:  but  as  to 
the  husband,  who  Is  a  defendant  to  the 
action,  his  title,  although  contingent 
upon  his  snrvtring  bis  wife,  passes  by  the 
conveyance.  It  Is  not  the  question  of  the 
alleged  fraud  on  the  part  of  the  grantee 
that  induces  the  chancellor  to  grant  the 
relief,  bat  it  arises  from  the  inability  of 
tt.e  married  woman,  who  was  an  infant,  to 


dispose  of  ber  estate.  It  appears  that  the 
appellant  received  bnt  little,  if  any,  bene- 
fit from  the  sale  of  the  land.  Her  plead- 
ings In  the  first  Instance  admitted  fSOO, 
and  this  she  should  beheld  to  account  for, 
with  the  interest.  The  appellees  or  their 
ancestor  have  made  valuable  improve- 
ments on  this  land,  but  not  exceeding  the 
value  of  the  rent,  and,  if  they  did,  the 
chan'tellor  would  not  make  the  appellant 
account  exceeding  the  rental  value  of  the 
land.  This,  we  think.  Is  the  equity  bf  this 
case.  The  land  is  liable  (or  the  #500,  with 
the  Interest  from  the  date  of  the  deed, 
but  for  no  more.  There  will  be  no  ac- 
count taken  of  rents  and  Improvements, 
but  a  judgment  entered  restoring  to  the 
appellant  the  possession,  leaving  the  ap- 
pellees, as  heirs  at  law  ot  Day,  the  title 
that  the  husband  ot  appellant  has.  If  he 
survives  the  wife,  they  get  the  land,  as 
his  riKht  Is  purely  contingent.  Judgment 
reversed,  and  remanded  for  proceeding's 
consistent  with  this  opinion. 


McRPBT  V.  Commonwealth. 

(Court  of  AppetUa  of  Kentudcy.    Jan.  10,  IWL.) 

BOWIOIDB— IXBINITT— Ck>KTiRnAiros. 

1.  Defendant  in  an  Indictment  forklllinff  his 
father  moved  for  s  contlnaanoe  on  an  affidavit 
showing  that  he  oonld.  If  given  an  opportunity, 
prove  hia  mother,  grandfather,  and  three  oonains 
insane,  and  that  he  was  in  bad  health  at  the 
time  01  the  killing,  and  in  prison  ever  since,  and 
without  means  to  procure  evidence  or  counsel. 
On  the  prosecution  agreeing  to  admit  the  facts 
disclosed  in  theaflSdavlt  suojeut  to  its  being  com- 
petent, the  motion  was  overruled.  Un  the  triat 
the  conrt  ruled  out  the  affidavit  as  ineompetent. 
No  motive  or  inoentive  was  shown  for  the  kill- 
ing. Held,  that  the  oonrt  erred  in  refusing  a 
continuance,  and  in  not  allowing  the  affidavit  to 
be  read  as  evidence. 

3.  The  testimony  of  a  physiolan  that  he  ex- 
amined defendant  on  trial  for  murder  a  day  or 
two  after  tbu  killing,  and  fonnd  him  mentally 
deranged,  is  competent  to  be  considered  in  con- 
nection with  sots  before  or  at  the  time  of  the 
killing,  which  tend  to  establish  insanity. 

Appeal  from  circuit  court,  Magoffin 
county. 

"To  be  officially  reported." 

Logan  Murphy  was  convicted  ot  murder, 
and  appeals.    Reversed. 

IV.  W.  MoGuire  and  Willtam  Lindsay. 
for  appellant.  .  W.  .7.  Headiick,  for  appel- 
lee. 

Lbwib,  J.  Appellant,  Logan  Murphy, 
about  19  years  old,  has  been  convicted 
and  sentenced  to  be  hanged  tor  murder 
of  his  lather,  Isaac  Murphy,  at  whose 
house  he,  though  married  about  six  weeks 
previously,  was  at  the  time  living.  Ac- 
cording to  the  evidence,  of  which  there  Is 
no  contrariety,  about  dark  of  the  day  of 
the  homicide,  appellant,  accompanied  by 
his  brother-in-law,  returned  home,  having 
a  turkey  that  he  had  killed  while  away, 
and  which  be  asked  to  be  conked.  In  the 
language  of  witnesses  he  and  his  father 
had  "some  words,"  and  he  then  went  out 
of  the  bouse  and  satdown,  where  he  stayed 
about  a  half  hour,  and  then  came  to  the 
door  of  the  house,  when  his  step-mother 
told  him  to  come  Into  the  house  and  act 
like  a  man,  to  which  he  replied  he  was 
waiting  for  his  father  to  ask  ,hjm  in;  and, 
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apon  the  decesBed  responding  be  conld 
do  as  be  pleased,  come  in  or  stay  out, 
appellant  presented  a  pistol,  and  fired 
tbe  shot,  wbich  caused  death  In  a  few  mo- 
ments.  What  were  tbe  words  deceased 
and  appellant  used  dues  not  appear;  nor 
does  it  clearly  appear  what  was  the  sub- 
ject or  occasion  of  them:  bat  It  maybe 
Inferred  from  the  conduct  of  appellant  In 
leaving  the  bouse  be  was  offended  at  bis 
taMier.  There  is  no  evidence  whatever 
that  tbe  d«>ceased  made  any  demonstra- 
tion or  thrent  of  violence  to  appellant. 
On  tbe  contrary,  when  shot,  he  was  sit- 
ting in  a  chair,  bis  arm  being  at  the  back 
of  It,  and  bis  head  resting  on  his  arm,  and 
was  not  even  looliiug  towards  appellant. 
As  the  record  stands,  the  killing  appears 
to  have  been  done  deliberately,  without 
provocation,  excuse,  or  even  warning,  and 
must  be  regarded  an  act  comprising  all 
tbe  elements  of  murder,  and  punishable 
as  such,  unless  appellant  was  at  the  time 
a  lunatic ;  and  the  only  ground  relied  on 
for  reversal  is  assumed  error  of  the  lower 
conrt  in  refusing  a  continuance  to  enable 
appellant  to  obtain  attendance  of  wlt- 
noHses  to  establish  that  fact,  and  In  sus- 
taining objection  to  evidence  offered  on 
tbe  trial  fur  that  pnrpose.  It  appears  that 
tbe  killing  occurred  about  thelstof  iSep- 
terober,  1S91,  and  the  indictment  was 
found  and  tbe  case  called  for  trial  at  Oc- 
tober term  of  the  conrt,  when  motion 
was  made  for  a  continuance,  based  on 
an  affidavit  in  which  was  made,  in  snli- 
stance,  the  following  statement:  That 
from  the  day  of  bis  arrest  until  indicted 
appellant  had  been  confined  in  the  Jail  uf 
another  county,  and  unable  to  prepare 
for  bis  defense;  that  he  is  unable  to  read 
or  write,  and  entirely  witbont  funds  to 
aid  or  property  or  money  with  which  to 
employ  counsel  to  defend  him,  the  attor- 
ney who  Is  doing  so  being  a  volunteer 
from  another  county,  and  a  stranger  In 
tbe  county  where  the  trial  was  being  bad ; 
that.  If  an  opportunity  is  afforded,  he  can 
prove  his  mother  bc^  for  15  years  been 
Confined  in  a  lunatic  asylum,  and  at  times 
Is  very  violent;  bis  grandfather  was  par- 
tially deranged  and  violent;  a  cousin  was 
also  insane  nhd  violent  for  20  years,  and 
is  now  in  a  lunatic  asylum;  and  two  oth- 
er cuunins,  whose  names  are  given,  are  In- 
sane. He  further  stated  that  at  tbe  rime 
of  the  killing  he  was  in  bad  health,  and 
does  not  now  remember  the  circumstanc- 
es under  wbich  tbe  homicide  occurred, 
and  did  not,  until  Informed  by  hiscounsel, 
know  the  necessity  of  tbe  testimony  men- 
tioned, and,  being  confined  in  Jail,  could 
not  have  produced  it  upon  tbe  trial.  It 
appears  that  when  the  motion  for  contin- 
uance was  made  the  court  announced  the 
case  would  be  continued  unless  tbe  attor- 
ney for  tbe  commonwealth  agreed  to  ad- 
mit the  facts  disclosed  in  the  affidavit, 
subject  to  being  relevant  and  competent, 
which  be  did ;  and  thereupon  tbe  motion 
for  continuance  was  overruled.  But  for 
reasons  we  do  not  understand,  the  objec- 
tions of  tbe  attorney  for  tbe  common- 
wealth tu  the  affidavit  when  offered  on 
tbe  trial  were  sustained,  and  no  part  of  it 
was  permitted  to  be  read  to  tbe  Jury.  It 
further  appears  that  appellant  Introduced 


as  tato  only  wltneoa  a  physician  of  40 
years'  practice,  who,  it  was  in  writing 
avowed,  would  testify  be  bad  seen,  exam- 
ined, and  conversed  with  appellant  one  or 
two  days  after  the  killing,  while  ha  was 
under  arrest,  and  that,  in  tbe  opinion  ot 
the  witness,  be  was  mentally  deranged, 
but  that  evidence  was  also  excluded.  Al- 
though it  is  manifest  appellant  wa» 
forced  into  trial  without  having  reasona- 
ble time  and  opportunity  to  prepare  for 
hie  defense,  still,  unless  the  facts  which  be 
stated  in  bis  affidavit  he  conld  establish 
by  absent  witnesses  are  relevant  and 
competent,  and  tend  to  support  his  de- 
fense uf  insanity, — the  only  une,  as  the 
record  now  appears,  he  could  have  had, — 
there  was  no  error  in  refusing  to  continue 
tbe  case. 

It  seems  to  be  a  settled  role  tbat,  in  or- 
der to  make  competent  and  relevant  evi- 
dence o(  the  Insanity  of  parents  of  one  on 
trial  for  a  homicide,  there  must  be  other 
independent  testimon.v  tending  to  show 
be  was  himself  Insane  at  the  time  of  tbe 
killing.  No  evidence  was  Introduced  in 
this  case  for  the  purpose  of  showing  that 
appellant  was  at  the  time  be  shot  bi» 
father  insane,  which  omission  may  or  not 
have  resulted  from  bis  Inability  and  want 
of  opportunity,  of  himself,  or  any  one  for 
him,  to  prepare  his  defense.  But,  how- 
ever that  may  be,  the  simple  qnestion  be- 
fore us  Is  whether  tbe  manner  and  cirrum- 
stances  under  which  tbe  act  was  done  are 
of  a  character  authorizing  a  reasonable 
inference  that  the  homicide  was  commit- 
ted under  the  Influence  of  insanity.  No 
motive  (or  tbe  unnatural  act  appears  in 
tbe  record,  for  there  Is  a  total  absence  of 
proof  of  previous  ill  feeling  beween  father 
and  son,  and  of  any  incentive  or  reason 
tbat  would  influence  a  sane  person  to 
commit  such  a  deed.  While,  therefore, 
hereditary  insanity  is  notot  itself  sufficient 
to  show  Insanity  of  a  particular  member 
of  a  family,  or  should  be  regarded  as  con- 
clusive, or  even  persuasive,  of  a  criminal 
act  having  been  committed  nnderlnfluence 
of  fnsanit.r  that  may  be  conHlstent  with 
sanity,  still,  as  said  by  Chief  Justice  Gib- 
son In  the  Arrowsmith  Case.  (Snitb  v. 
Kramer,  1  Amer.  Law  Reg.  353,1  "there  is 
nothing  unreasonable  in  referring  wild, 
furious,  and  unnatural  actions  not  other- 
wise accouuted  for  to  the  aberrations  of 
a  mind  tbe  reflex  of  that  of  the  parent." 
See  People  v.  Smith,  31  Cal.  466;  Whart. 
&  a.  Med.  Jnr.  §  373.  It  seems  to  us  that, 
as  the  homicide  in  this  case  is  without 
any  apparent  motive,  and  at  the  same 
time  unnatural  and  extraordinary,  tbe  Jury 
might  as  reasonably  Infer  insanity  tliei-e- 
from  as  from  any  other  net  or  speech 
which  may  be  referred  to  tbat  cause,  and 
therefore  evidence  of  insanity  of  appellant's 
parents  was  competent  and  relevant,  and 
the  lower  court  erred,  lu  tbe  flrst  place,  in 
refusing  a  continuance  to  give  appellant 
an  opportunity  to  produce  such  evidence; 
and,  secondly,  in  refusing  to  permit  the 
affidavit  read  as  evidence  after  having 
overruled  the  motion  for  continuance. 
We  think  the  court  also  erred  in  sustain- 
ing objection  to  the  evidence  of  the  physi- 
cian, for,  while  proof  of  Independent  acts  or 
con  versa  tion  occurring  subiaeqaeut  to  the 
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«onim]88loii  of  a  crime  woald  not  be  «oin- 
petent  to  ahnw  insanity  at  the  time,  yet 
such  evidence  may  be  heard  and  consld. 
ered  in  connection  with  acts  before  or  at 
the  Mme  of  the  crime  which  tend  to  estab- 
llBb  the  fact,  and  especially  is  the  opinion 
of  an  expert,  formed  under  the  circum- 
atancee,  stated  by  the  physician  In  this 
caae.  Judgment  rererHed  for  a  new  trial 
consistent  with  this  opinion. 


Richardson  t.  Mtttual  Life  Ins.  Co.  of 

KENTrCKY. 

<Court  qf  AppeaU  of  KentuOey.    Jan.  SI,  \S9i. ) 

IdFB  IXBURAKCI— NoN-PaTMBNT  Of  FBBIUiniS— 

Waitir — ^ICbbatbs. 

1.  Under  an  Insarance  policy  providing  that, 
"in  case  of  dafaalt  of  the  payment  of  any  annual 
premium  on  the  day  it  falls  due,  the  policy  shall 
become  void, "  the  prompt  payment  of  premiums 
is  a  condition  precedent  to  the  continuance  of  a 
rislc,  which  is  not  waived  by  a  cnstom  of  the 
company  to  accept  premiums  within  80  days 
after  they  become  due. 

3.  A  life  insurance  policy  provided  tliat,  aft- 
er the  payment  of  two  premiums,  the  insured 
could  use  the  rebate  on  the  third  premium  either 
as  a  credit  on  it,  or  as  eztendinp;  the  policy  for  a 
definite  length  of  time.  The  company  offered  a 
tebate  on  the 'second  premium  to  the  insured, 
bat  with  notice  that  if  the  premium  was  not  paid 
when  due  the  policy  would  terminate.  Held, 
that  failure  to  pay  the  premium  when  due  ter- 
minated the  policy,  as  the  insured  was  not  enti- 
tled to  have  the  rebate  applied  on  the  second 
premium  until  the  balance  due  on  such  second 
premiDiD  liad  l>een  paid. 

Appeal  from  LouiaTille  law  and  equity 
court. 

"  Not  to  be  officially  reported. " 

Actlun  by  Settle  M.  Richardson  against 
tb«  Matnal  T>ife  Insurance  Company  of 
Keiitncky  on  a  policy  of  insurance.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirmed. 

W.  C.  AadersoD,  Simrall  <f  Bodley,  and 
Wm.  lilBdauy,  for  appellant.  WUU»m  Mix 
and  Uvmpbrey  &  Davie,  for  appellee. 

Pryob,  J.  The  appellee  Issued  an  1n- 
anrance  policy  on  the  life  of  E.  T.  Bichnrd- 
flon  for  the  benefit  of  the  appellant,  wbo 
was  Ills  wife.  The  premlnm  to  be  paid 
each  year,  on  or  before  the  22d  of  Feriru- 
ary,  was  941-3.  One  of  the  premiums  (the 
first)  was  paid,  and  a  short  time  after  the 
Second  premium  became  due  Richardson 
died.  He  bad  been  nutltied  that  the  sec- 
ond premium  would  fall  due,  and  that 
be  was  entitled  to  a  credit  on  It  by  reason 
of  a  dividend  of  f42.10.  He  died  nn  the 
29th  of  February,  several  days  after  the 
second  premium  should  have  been  paid. 
Be  attempted  to  borrow  the  money  tn 
meet  the  payment,  but  failed.  His  policy 
was  canceled  on  the  books  of  the  company 
by  reason  of  the  non-payment,  and  the 
ben^ciary  of  the  policy  having  tendereo 
the  premium  to  the  company  alter  her 
husband's  dealb,  and  the  company  declin- 
ing to  pay  the  policy,  this  action  was 
broDght  to  recover  the  amount  of  the  in- 
surance. The  ground  ol  recovery  is  that 
it  was  the  custom  of  the  company  to 
watTe  the  prompt  payment  of  premiums, 
and  to  accept  them  within  80  days  after 
they  became  doe, — a  fact  known  to  the  in- 


sured. Further,  that  the  company  bad 
elected  not  to  cancel  the  policy,  and  was 
applying  to  the  premium  due  the  f 42  of 
pruflts  that  had  been  set  apart  for  that 
purpose.  That  the  company  had  indnlged 
its  patrons  by  accepting  the  payment  of 
the  premiums  long  after  they  had  become 
due,  affords  no  argument  in  favor  of  the 
recovery  in  a  case  like  this.  Doubtless, 
if  the  insured  bad  been  a  well  man  or  In 
good  health  at  any  time  within  a  reason- 
able period  after  the  premium  matured, 
the  company  would  have  received  tbe 
money  and  restored  the  policy;  but  the 
mere  indulgence  to  those  insured  ought 
not  to  affect  the  written  contract,  or  re- 
quire the  company  to  accept  the  premium 
after  its  maturity,  when  the  insured  is  In 
bad  health,  and  perhaps  in  a  dying  condi- 
tion. The  Insured  was  in  bed,  sick,  when 
the  application  for  Indulgence  was  made 
by  bis  agent,  Anderson,  and  died  in  a  few 
days  after.  The  fact  of  his  illness  was  un- 
known at  that  time  to  both  Anderson 
and  the  company,  but  it  is  apparent,  if 
Anderson  had  tendered  the  money  on  that 
day.  It  would  have  been  received,  or  the 
policy  would  have  been  restored  if  the  In- 
sured had  recovered  his  health,  and  made 
an  offer  to  pay  within  a  reasonable  time. 
Such  indulgence,  it  seems  to  us.  should 
not  prejudice  the  company  or  relieve  the 
insured  from  the  necessity  of  complying 
with  his  contract.  What  is  this  contract? 
It  reads:  "In  consideration  of  the  sum  of 
four  hundred  and    thirteen    dollars   and 

cents,  and  of  the  like  sum  tn  be  paid 

one  or  before  the  22d  of  February  In  every 
year  during  the  continuance  of  this  con- 
tract, do  insure  the  life  of  E.  T.  Richard- 
son in  the  sum  of  ten  thousand  dollars  for 
the  term  of  bis  natural  life,"  etc. ;  "  but,  in 
case  of  default  of  the  payment  of  any  an- 
nual premium  on  the  day  it  falls  due,  the 
policy  shall  become  void,  and  insurance 
shall  cease."  This  contract  was  to  last 
during  the  lite  of  the  Insured,  but  was  sub- 
ject to  be  defeated  by  a  failure  to  comply 
with  its  terms.  This  court  has,  in  effect, 
In  the  cases  of  Insurance  Co.  v.  Grlgsby,  10 
B-ush,  310,  and  Montgomery  v.  Insurance 
Co.,  14  Bush,  51,  hold  that  the  payment 
of  the  premiums  was  a  condition  preced- 
ent to  the  continuance  of  the  risk:  and 
while  some  of  the  cases  referred  to  by 
counsel  determine  that  the  payment  Is  a 
condition  subsequent,  the  non-perform- 
ance of  which  may  Incur  a  forfeiture,  or 
may  not,  according  to  circumstances,  we 
are  not  dlRuosed  to  follow  thera,  and  for 
the  reason  that  the  contract  of  insurance 
by  its  plain  terms  ends  the  liability  on  the 
part  of  the  company  upon  the  failure  to 
pay.  It  Is  true  this  provision  of  the  policy 
in  regard  to  non-payment  may  be  waived 
by  the  company,  but  there  is  nothing  in 
this  case  showing  a  waiver,  but  an  effort 
on  the  part  of  the  company  to  enable  the 
Insured  to  restore  his  lost  rights,  if  within 
his  power.  Again,  It  Is  provided  by  this 
policy  that,  after  the  payment  of  two 
premiums,  the  assured  can  use  the  rebate 
on  th»  third  premium  either  as  a  credit 
upon  it,  or  as  extending  the  policy  for  a 
definite  length  of  time.  The  insured  had 
not  paid  the  second  premium,  and  was 
not  entitled  to  the  rebate;  still  the  com- 
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pany  offered  to  f^ve  him  the  rebate  on  the 
second  premlnui,  and  wrote  the  insured 
to  that  effect,  with  the  notice  that,  "it  the 
premium  was  not  paid  on  or  before  the 
day  It  matured,  the  policy  would  termi- 
nate, except  as  provided  in  the  by-laws, 
after  twoannual  premiumsbaye  been  paid 
in  cash,  and  can  be  revived  only  by  the 
consent  of  the  company. **  No  payment 
was  made,  and  tbe  policy  was  canceled  on 
the  books  of  the  company.  Munweilin  tes- 
tifies that  the  policy  was  canceled  on  the 
28d  of  February,  1888;  and  this  was  not  a 
mere  opinion  of  his  "that  tbe  failure  to 
pay  amounted  to  a  cancellation,"  but  be 
states  the  policy  was  canceled  on  the 
boolcs  of  the  company.  It  seems  to  us  to 
adjudge  the  appellee  to  have  been  a  mem- 
ber of  the  company  at  bis  death,  from  the 
facts  before  us.  would  be  to  dispense  with 
the  necessity  of  paying  premiums  as  they 
beciime  due,  and  require  the  company  to 
pay  the  insurance  money,  in  tbe  face  of  an 
express  stipulation  to  the  contrary.  The 
Judgment  below  is  affirmed. 


Wills  et  ah  v.  Tanner  eit  nl. 
(Court  of  Appeals  of  Kentucky.    Jan.  81,  1893.) 
Wills— Probatb  add  Contest— iNSTBtjcnoKS. 

1.  Under  Gen.  St.  o.  118,  i  86,  providiner  for 
a  ]ury  "to  try  whether  or  how  much  of  any  tea- 
tajinentary  paper  produced  is  or  is  not  the  last 
will  of  the  testator, "  It  is  error  to  refuse  to 
charge  such  a  ]ury  that,  "if  they  find  from  the 
preponderance  of  the  evidence  that  any  clause  of 
the  paper  •  •  •  was  procured  by  the  undue 
influence  of  the  person  or  persons  taking  under 
said  claase,  •  •  •  they  should  find  that  suob 
clause  of  said  paper  was  not  the  true  will"  of  the 
testator,  as  such  refusal  oonstralns  the  jury  to 
sustain  the  will  as  an  entirety  in  order  to  uphold 
the  valid  portions. 

2.  Where  an  instruction,  proper  and  neces- 
sary to  the  trial,  is  overlooked  by  counsel  until 
an  arKoment  on  each  side  has  been  made  to  the 
Jury,  it  should  not  be  refused,  unless  giving  it 
at  that  time  will  unduly  prejudice  the  opposite 
party. 

3.  The  contestants  of  a  will,  in  order  to  get 
before  the  jury  the  wish  of  the  testator's  father 
that  the  estate  devised  by  the  father  to  the  tes- 
tator should  pass  to  the  contestants  in  case  of 
the  testator's  death  without  children,  introduced 
in  evidence  the  record  of  a  litigation,  the  decis- 
ion in  which  vested  in  the  testator  the  absolute 
title  to  said  estate.  Held,  that  the  instruction 
that  the  testator  "had  a  right  under  the  law  to 
dispose  of  by  will  the  estate  he  derived  through 
the  will  of  his  father"  was  argumentative. 

Appeal  from  circoit  court,  Clark  county. 

"Not  to  be  officially  reported." 

Proceeding  by  Nancy  E.  RamBe,v,  John 
E.  Ramsey,  and  tbe  heirs  at  law  of  Sarah 
E.  WIIIh  fur  the  probate  of  the  will  of  J. 
O.  Wills,  deceased.  Ben  £.  Wills  and  oth- 
ers, contestants.  Judgment  forpropound- 
«•«.    Contestants  appeal.    Reversed. 

lliifiKurd  A  Benton  and  C.  J.  Itronston, 
for  appellants.  W.  M.  Beckner,  fur  appel- 
lees. 

Lewis,  J.  J.  G.  Wills,  who  died  in  1884, 
by  will  dated  1878  devised  to  his  wife,  Sa- 
rah E.  Wills,  a  tract  of  land  containing  98 
acres,  being  his  homo  place,  and  all  hia 
personal  property  '  every  kind.  To  Nan- 
cy E.  Ramsey  and  .j  uhn  B.  Ramsey,  brother 
and  sister,  and  children  of  his  double  cous- 


in, be  devised  another  tract  of  18U  acres. 
The  testator  left  no  children  or  parents, 
and  the  contest  about  eHtabllHbing  bis 
will  Is  l>etween  the  heirs  at  law  of  Sarah 
E.  Wills,  who  died  shortly  after  ber  hus- 
band, and  Nancy  and  JuhnBamse.T  nuited 
with  them  as  propounders,  and  now  ap- 
pellees, and  brothers  and  sisters  of  tbe  tes- 
tator, who  were  contestants,  and  now  ap- 
pellants. A  very  large  nnmber  of  wit- 
nesses were  ezamiued,  and  the  evidence  of 
those — abont40in  number — introduced  by 
the  propounders  conduces  to  show  the 
testator  had  mental  capacity  to  execute 
the  paper,  and  also,  except  that  of  a  few 
of  them,  to  negative  the  belief  undue  Influ- 
ence was  usod  upon  him  to  procure  its  ex- 
ecution. But  there  Is  evidence  on  the  oth- 
er side  tending  strongly  to  show  that  he 
was  under  dominion  of  his  wife  and  her 
relatives,  who,  she  being  dead,  are  bene- 
ficiaries,and  parties  to  this  litigation, and 
that  their  influence  was  improperly  and 
effectually  used  to  prevent  any  devise  to 
his  own  kindred.  It  appears  that  the  oth- 
er two  devisees,  John  and  Nancy  Ramsey, 
were  both  infants  at  the  date  of  the  will, 
and  are  not  shown  to  have  influenced  or 
attempted  to  Influence  the  testator  to 
make  provision  in  his  will  for  them,  or 
that  either  of  them  even  knew,  before  his 
death,  It  had  been  done.  And  as  they  had 
been  for  some  time  before,  and  continued 
after  date  of  tbe  will  to  his  death,  members 
of  bis  household,  the  devise  to  them  can- 
not be  regarded  as  evidence  of  either  lack 
of  mental  capacity  or  of  undue  Influence. 
Consequently,  as  to  them,  there  is  present- 
ed by  tbe  record  no  ground  for  reversing 
tbe  Judgment.  But  it  is  provided  by  sec- 
tion 86.  c.  118,  Oen.  St.,  that  "upon  the 
demand  of  any  of  the  parties  a  Jury  shall 
be  impaneled  to  try  whether  or  how 
much  of  any  testamentary  paper  produced 
is  or  is  not  tbe  last  will  of  tbe  tentator." 
And  the  principal  ground  for  reversal  ot 
the  Judgment  In  this  case  is  refusal  of  the 
lower  court  to  give  the  following  instruc- 
tions: "The  Jury  are  instructed  that  it 
they  find  from  the  preponderance  of  the 
evidence  that  any  clause  of  the  paper  pur- 
porting to  be  tbe  last  will  of  John  O.  Wills 
was  procured  by  the  nndne  Influence,  as 
explained  in  the  second  instruction,  of  the 
person  or  persons  taking  under  said 
clause,  or  others  acting  in  concert  with 
such  person  or  persons,  they  should  find 
that  such  clause  of  said  paper  is  not  tho 
true  lastvvlll  of  John  O.  Wills."  As  the 
court  refused  to  instruct  the  Jury  to  that 
effect,  it  is  to  be  presumed  they  did  not  un- 
dertake to  inquire  or  tind,  as  authorised 
by  statute,  how  much  of  the  paper  was 
the  last  will  of  the  testator,  but,  as  in 
terms  required  by  the  Instruction  given 
on  the  subject  of  undue  influence.  Inquired 
and  determined  as  to  the  whole  will. 
Consequently,  however  decided  may  have 
been  their  belief  from  the  evidence  that 
the  devise  to  testator's  wife  was  procured 
by  undue  influence,  they  were  constrained 
to  find  the  paper,  as  an  entirety,  his  last 
will,  because  the  evidence  required  them 
to  so  find  as  respects  tbe  devise  to  Nancy 
and  John  Ramsey,  and  they  could  not, 
without  a  disregard  of  the  evidence,  find 
against   that   part  of  It.    Therefore,  al 
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tliongh  a  reTenial  of  tbe  Judgment  would 
affect  the  RamdeyB,  In  whose  favor  no  er- 
ror ot  \aw  appears  to  have  been  commit- 
ted, as  well  as  those  nolv  claiming  under 
the  devise  to  the  testator's  wife,  still.  If 
satisfied  there  was  error  to  prejudice  of 
tbe  rights  of  appellants,  we  have  no  alter- 
native but  to  reverse  for  a  new  trial.  We 
do  not  think  it  necessary  to  rpfer  in  detail  to 
evidence  showing  undue  influence,  nor  to 
decide  whether  it  was  of  surh  character  aa 
would  have  certainly  constrained  thejury, 
properly  instructed,  to  find  against  the 
devise  to  the  testa  tor's  wife.  IciseufHcient 
that,  in  our  opinion,,  there  was  affirma- 
tive evidence  and  circumstances  proved  to 
exist  that  tended  so  decidedly  to  show 
tbe  testator  was  unduly  Influenced  to  ig- 
nore his  own  blood  relations,  and  make 
the  devise  to  his  wife  for  tbe  ultimate  ben- 
efit of  ber  kin,  that  the  ]ury  might  have 
reasonably  and  fairly  bo  concluded  and 
found.  And  we  do  not  nndemtand  the 
refosal  of  the  Instruction  in  question  was 
on  account  ot  lack  of  evidence  to  support 
it,  bat  because  it  was  not  presented  in  due 
time.  It  appears  that  the  instruction 
was  not  asked  until  after  two— one  on 
each  side— ot  the  four  arguments  had  been 
made  to  tbe  Jury.  But« according  to  tbe 
statement  made  by  counsel  at  tbe  time  of 
presenting  the  instruction, they  had,  upon 
eonsnltation,  determined  at  the  outset  to 
ask  it,  but  by  reason  of  confusion,  caused 
by  entry  ot  tbe  grand  Jury  into  tbe  court- 
room while  instructions  written  by  the 
Judge  himself  were  being  considered,  over- 
looked tbe  one  in  question,  and  did  not 
discover  the  omission  until  an  argument 
on  each  side  bad  been  made  to  tlie  jury. 
While,  as  to  matters  relating  to  the 
prompt  and  regular  conduct  of  its  busi- 
ness, the  court  must  have  and  exercise 
reasonable  discretion,  yet  when  an  In- 
atrnction  is  offered  that  is  proper  and 
necessary  to  trial  by  Jury  according  to 
law  It  should  not  be  refused  unless  tbe 
opposite  side  will  be  unduly  prejudiced 
thereby,  which  certainly  would  not  have 
been  the  case  in  this  instance. 

Another  ground  for  reversal  relied  on  is 
action  of  the  court  in  .giving  the  following 
Instrnction:  "The  court  further  instructs 
thejury  that  J.  6.  Wills  had  a  right  under 
tbe  law  to  dispose  ot  by  will  tbe  estate 
he  derived  through  tbe  will  of  John  P. 
Wills,  his  father."  It  appears  there  was 
a  qnestlon  raised  whether,  according  to 
tbe  will  of  testator's  father,  he  acquired 
an  absolote  estate  In  the  land  devised  to 
him,— tbe  same  he  undertook  to  pass  by 
the  will  In  contest ;  and  litigation  took 
place  between  his  brothers  and  sisters  on 
the  one  side  and  himself  and  vendee  of  a 
small  portion  of  the  land  on  the  other, 
which  finally  resulted  In  an  appeal  to  this 
court,  when  it  was  decided  he  had  under 
that  will  the  fee-simple  title,  and  the  right 
to  sell  and  convey  absolutely  the  estate 
devised  to  him.  Appellants  produced  in 
evidence  on  the  trial  of  this  nase  a  record 
ot  that  litigation,  presumably  for  tbe  pur 
pose  of  getting  before  the  Jury  the  wish 
and  injunction  of  testator's  father  that  in 
ease  of  death  without  children  of  any  one 
of  his  devisees  tbe  estate  devised  should 
go  to  hla  surviving  brother  and  sisters. 


But  as  tbe  result  of  that  suit  was  a  decis- 
ion that  tbe  testator  had  the  absolute 
title,  and  bis  right  to  dispose  of  his  estate 
by  win  was  not.  nor  could  be,  controvert- 
ed.  the  instruction  under  consideration 
was,  it  seems  to  us,  not  merely  unneces- 
sary, but  prejudicial,  because  in  Its  char- 
acter and  effect  argumentative.  There 
was  evidence  of  statements  or  declara- 
tions made  by  the  testator  at  different 
times  which  tended  to  show  tliat  certain 
members  of  his  wife's  family  assumed  do- 
minion and  control  of  him  and  his  con- 
duct, and  bearing  on  that  evidence  the 
court  instructed  the  jury  such  declara- 
tions were  to  be  considered  by  them  solely 
in  ascertuinlng  the  mental  condition  of 
the  testator  at  the  time  nf  executing  the 
paper,  and  his  susceptibility  to  the  in- 
fluence by  which  he  was  surrounded  at 
the  time  he  executed  it.  Though  that  in- 
struction was,  perhaps,  under  the  circum- 
stances ot  this  case,  not  essential  to  an  in- 
telligent finding  of  thejury,  we  do  not  see 
how  appellants  were  prejudiced  by  it, 
nnless  that  the  Jury  should  not  have  been 
restricted  to  the  question  of  mere  suscepti- 
bility of  the  testator  to  influence,  but 
should  have  been  permitted  to  determine 
therefrom  whether  he  was  In  fact  influ- 
enced. For  the  errors  mentioned  the  judg- 
ment is  reversed  for  a  new  trial  consistent 
with  this  opinion. 


TXTBMAN  V.  FORREBTER  et  h1. 

(Sapreme  Court  of  Arkaruas.    Jan.  16, 1893.) 

MOBT0AeS  —  FORBOLOBUIta  —  NOTB  —  E  VTDBNCa  — 
COKVBTAMCB  BT  MoBTeAOBS— AOOODITriNO. 

1.  Where  a  debtor  gives  a  note  and  mort- 
gage to  seonre  one  who  promises  to  pay  all  his 
debts,  the  amount  of  which  has  not  been  definitely 
ascertained,  tbe  note  is  not  presumptive  evidence 
of  the  mortgage  debt,  but  the  mortgagee,  In  a 
suit  to  foreclose,  must  prove  the  amount  of  the 
mortgagor's  debts  paid  by  him. 

2.  Where  the  grantee  in  a  doed,  which  Is  in 
fact  a  mortgage,  mortgages  part  of  the  land  con- 
veyed, and  suoh  mortf^ge  is  foreclosed  in  a  suit 
in  wbich  both  grantor  and  grantee  are  made 
parties,  tbe  grantor  should  have  credit  on  tbe 
debt  secured  by  the  deed  for  tbe  amoant  real- 
ized upon  such  foreclosure. 

8.  Where  a  mortgagee  under  a  deed  absolute 
in  form  executes  a  deed  of  the  property  at  the 
request  of  the  mortgagor,  and  receives  the  notes 
given  for  the  purcbase  money,  he  is  not  charge- 
able with  the  amount  of  suoh  notes  in  a  subse- 
quent accounting  between  him  and  the  mort- 
gagor, where  the  notes,  without  fault  of  his, 
prove  to  bn  worthless. 

Appeal  from  circuit  coort,  Scott  county ; 
John  S.  Littlk,  Judge. 

Suit  by  J.T.Forrester, as  administrator 
ot  the  estate  ot  J.  C.  Gilbreath,  deceased, 
and  T.  M.  Duncan,  against  W.  B.  Turinan 
uponanoteglven  byTurmanto  Gilbreath, 
and  to  foreclose  an  equitable  mortgage 
crctited  by  an  absolute  deed  from  Turman 
to  Gilbreath,  and  a  title-bond  for  the  same 
land  given  by  Gilbreath  hack  to  Turman. 
Gilbreath  mortgaged  part  of  the  land  to 
tbe  National  Bank  of  Western  Arkansas. 
The  court  decreed  a  foreclosure,  bnt  did 
not  allow  all  of  the  plalntiffs'clalm.  Both 
parties  appeal.     Reversed. 

Clendeainif,  Rend  -A  Youmaaa,  for  plain- 
tiffs. Sanders  &  Watkiaa  and  T.  P.  Wla- 
cheater,  tor  defendant. 
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Hrminowat,  J.  Tnrmaii  contends  that 
tbe  court  erred  in  its  flnding  that  his  note 
referred  to  in  the  bond  for  title  fixed  the 
iiiuount  of  hiB  mortgaK?  debt ;  and  that 
it  erred,  further,  in  applying  as  a  credit 
upoii  Bald  note  a  sum  on  account  of  that 
part  of  the  mortgaged  property  Bubse- 
fjuently  mortg;a>;ed  by  Gilbrpatb  to  the 
bank;  while  Uiibreath's  administrator 
contends  that  tbe  court  erred  In  crediting 
upon  said  debt  the  sum  for  which  a  mill- 
site  and  mill,  being  a  part  of  the  mort- 
gagrid  property,  was  sold,  tbe  same  being 
unpaid  and  the  purchaser  being  Innolvent. 
Both  parties  have  appealed,  and  tbe 
court's  action  with  reference  to  the  mat- 
ters stated  is  before  us  for  determination. 
In  order  to  more  easily  determine  those 
questions,  it  would  be  well  to  define  the 
character  of  the  transactions  between 
Tnrman  and  Gllbreatb,  of  tbe  10th  of  Au- 
gust and  10th  of  September,  18H4.  In  tbe 
light  of  Turnian's  evidence,  which  Is  con- 
ceded by  counsel  to  be  properly  before  us, 
we  think  it  manifest  that  an  absolutis  con- 
veyance from  Turman  to  Gilbreatb  was 
never  contemplated  by  them.  Tnrman 
bad  no  money,  but  large  property,  and 
was  being  pressed  by  his  creditors,  who 
had  to  a  large  extent  reduced  thetr  claimd 
tn  Judgments.  Gilbreath  had  agreed  with 
him  to  pay  his  debts  and  navR  hts  prop- 
erty from  sale,  and  in  consideration  of  this 
promiHe,and  Inordertosecure  to  Gilbreath 
the  repayment  of  such  sums  as  he  should 
thus  pay,  and  to  indemnify  him  against  a 
iiabllity  as  a  surety  upon  an  appeal-bond, 
the  deed  was  executed;  and  for  tbe  same 
purpose,  and  at  about  the  Bame  time,  Tur- 
man executed  to  Gllhreath  a  bill  of  sale  of 
his  personalty.  When  tbe  note  was  made 
there  was  no  indebtedness  from  Turman 
to  Gilbreath,  and  it  was  executed  for  B:)me 
reason  of  fancied  convenience,  not  clearly 
disclosed  by  the  record.  Gilbreath  sub- 
sequently paid  Turman's  debts,  but  at 
that  time  he  had  paid  nothing  upon  them, 
and  hts  liability  upon  one  of  them  tor  a 
coDRidorable  sum  was  then  being  contest- 
ed upon  an  appeal  to  thiH  court.  The  bond 
for  title  was  executed  as  an  evidence  of 
Turman's  equities;  why  the  note  was 
given  is  not  explained.  Turman  says  that 
the  amount  which  Gilbreath  was  to  pa.v 
was  uncertain,  and  this,  In  tbe  nature  of 
things,  must  oo  true,  for  blB  liability  on 
one  debt  fot  a  large  sum  was  then  being 
contested,  and  until  it  was  determined 
the  amount  of  his  debts  could  not  be 
known.  He  furtiier  says  that  the  amount 
of  tbe  note  was  fixed  at  the  estimated  ag- 
gregate value  of  all  his  property,  that  sum 
tieing  sufficient,  in  any  event,  to  meet  the 
prospective  liability.  His  testimony  is 
reasonable  and  uncontradicted,  and  there 
are  circdmstanceB,  such  as  his  continued 
poRseRsiun  of  all  the  property,  tending  to 
corroboiate  U.  We  muse  therefore  take 
it  as  true,  and,  so  treating  it,  we  conclude 
that  the  transactions  were  in  law  a  mort- 
gage, intended  to  secure  to  Gilbreath  the 
repayment  of  such  sums  as  he  should 
thereafter  advance  In  paying  Turmiin's 
debts,  and  to  indemnify  him  against  loss 
as  a  surety  on  the  appeal-bond.  There 
was  no  proof  that  Gilbreath  had  paid  the 
amount  of  the  note  on  Turman'a  debts. 


except  such  as  the  note  itself  furnishes; 
while  Turman  testified  that  the  amount 
paid  was  much  less,  though  it  may  be  con- 
ceded that  his  evidence  in  that  regard  is 
very  Indeflnlte  and  unsatisfactory. 

It  is  contended  on  behalf  of  tbe  admin- 
istrator that  the  note  is  prims /Jncfe  evi- 
dence of  the  amount  due,  and  that,  if 
Turman  contends  that  It  is  excessive,  he 
must  prove  It  by  definite  and  satisfactory 
testimony.  If  the  note  had  been  given  in 
settlement  of  an  old  Indebtedness  or  upon 
contracting  a  new  one,  as  an  evidence  of 
the  debt,  we  think  the  contention  would 
be  tenable;  but  neither  was  the  case,  and 
we  cannot  think  that  the  same  rule  gov- 
erns. The  note  was  not  taken  as  the  evi- 
dence of  a  present  debt,  and  as  such  is  a 
mere  Action.  Wiien  Turman  shows  this, 
it  ceases  to  have  any  evidentiary  force, 
and  tbe  burden  is  cast  upon  the  mort- 
gagee to  prove  the  amount  secured  by 
the  mortgage.  Until  something  was  ad- 
vanced, he  bad  no  right  to  a  foreclosure, 
and,  when  anything  was  advanced,  tbe 
amount  of  It  determined  tbe  amount  fot 
which  a  foreclosure  could  l>e  bad.  Tur* 
man  has  shown  that  tbe  note,  as  an  evi- 
dence of  debt,  was  a  fiction,  and  that 
nothing  was  due  when  it  was  given,  and, 
if  anything  afterwards  became  due  whicb 
entitled  the  mortgagee  to  a  foreclosure, 
the  burden  is  on  htm  to  show  it.  Mr. 
Jones  says:  "  When  theobjectls  simply  to 
Indemnify  the  mortgagee  for  a  liability  lie 
has  Incurred,  or  may  incur,  the  amount 
of  the  mortgagre,  or  of  tbe  mortgage  note, 
serves  merely  to  limit  the  extent  of  the 
uecurity.  Upon  tbe  foreclosure  of  sucb  a 
mortgage,  tbe  amount  for  which  the  Judg- 
ment is  to  be  rendered  Is  the  amount  the 
mortgagee  has  been  compelled  to  pay 
under  the  liability  for  which  he  was  so- 
cured,  with  interest  from  the  date  of  pay- 
ment. The  amount  and  date  of  tbe  mort- 
gage note  are  wholly  disregarded  in  asc<>r- 
tainlng  thlB  sum."  1  Jones,  Mortg.  §  384; 
Moses  V.  Hatfield.  (S.  C.)  S  S.  R.  Kep.  538; 
Vogan  V.  Camlnettl,  65  Cal.  438,  4  Pac. 
Rep.  43.').  We  do  not  think  the  proof  war- 
ranted the  finding  that  the  debt  secured 
was  the  face  of  the  note,  and,  inasmucb 
as  tbe  court  took  the  note  as  evidence  of 
that  ta(!t,  and  tbe  proof  outside  is  Indefi- 
nite and  unsatisfactory,  we  are  of  opinion 
that  Justice  demands  the  taking  of  further 
proof  upon  that  issue.  Although  (Gil- 
breath held  but  a  mortgage  upon  the 
land,  his  mortgage  of  but  a  part  of  it 
would  be  effectual  to  convey  bis  interest 
therein;  and,  as  the  bank  is  proceeding  to 
foreclose  said  mortgage  in  a  suit  to  which 
ail  the  parties  herein  are  parties, it  is  plain 
that  Turman  should  have  a  credit  in 
this  suit  for  the  amount  realised  by  a  sale 
of  his  land  In  that  proceeding.  But  until 
that  suit  is  finally  determined,  and  a  Rale 
of  the  land  in  it  made,  it  Is  impossible  to 
fix  the  amount  of  such  credit.  If  it  has 
been  finally  determined  when  this  case 
goes  back,  the  amount  of  the  credit  may 
t)e  easily  ascertained ;  if  it  is  undeter- 
mined, the  suits  should  be  consolidated, 
or  this  should  await  the  determination 
of  that.  If  the  sale  of  the  mill  was  really 
made  by  the  mortgagee  under  his  power 
as  such,  he  should  be  changed   wJtta  the 
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price  for  which  It  waB  sold,  whether  be 
collected  it  or  not;  but  it  the  sale  was 
made  by  the  mortgugor,  and  the  deed  ex- 
ecuted b,v  the'  morttia^ee  at  his  request 
in  order  to  convey  legal  title  free  from  the 
mortgai^e,  he  should  nut  be  charged  with 
the  purchase  price,  though  he  took  and 
held  the  notes  for  the  purchase  money, 
anlesB  bis  failure  to  collect  them  was  due 
to  his  culpable  neglect.  In  the  latter  case, 
the  mortgagee,  in  effect,  only  consents 
to  release  one  security  upon  a  substitu- 
tion of  another,  and,  If  the  latter  proves 
valaeless  without  fault  of  his,  he  is  not 
chareenble  therefor.  We  think  the  sale  of 
the  mill  was  a  sale  by  the  mortgagor, 
and  comes  within  the  latter  class,  and 
that  the  court  erred  in  charging  the  price 
of  it  to  the  mortgagee,  there  being  no 
proof  that  his  failure  to  collect  it  arose 
from  his  culpable  neglect.  For  the  errors 
indicated  the  Judgment  is  reversed,  and 
the  cause  is  remanded.  For  the  purpose 
of  ascertaining  the  amount  of  the  mort- 
gage debt  to  Giibreath,  and  the  amount 
that  should  be  credited  thereon  on  ac- 
coant  of  the  mortgage  to  the  bank,  far- 
ther proof  may  be  taken,  and  such  find- 
ings made  as  the  proof  warrants.  In 
other  respects  a  decree  will  be  entered  in 
accordance  with  this  opinion,  but  in  that 
regard  the  decree  will  follow  the  findings 
tu  be  made. 


McCboskt  ▼.  Waleeb. 

(Supreme  Court  of  Arkansas.    Jan.  10,  1893.) 

H0MK8TIAt>— SXTKN-T  OF  KlOBT. 

UDder  Const  1874,  art.  9,  «  8,  4,  which 
provide  that  a  "homestead  outside  of  a  citj, 
town,  or  Tillage,  owned  and  occupied  as  a  resi- 
dence, shall  consist  of  not  exceeding  160  acres  of 
land,  with  the  impcovements  thereon,  to  be  se- 
lected by  the  owner, "  one  who  owns  and  resides 
on  a  113-acre  tract  of  land  cannot  claim  as  part 
of  his  homestead  a  tract  of  4U  acres  of  toa-con- 
tiicaoua  land,  lying. a  mile  away  from  his  resi- 
dence, althougn  the  last-mentioned  tract  is  used 
to  supply  wood  for  lise  In  the  owner's  bouse. 

Appeal  from  'circuit  court,  Jackson 
county:  Jamgs  W.  Buti.er,  Judge. 

Petition  by  Ellsha  H.  McCrosky  for  an 
order  compelling  JuApph  J.  Walker,  clerk 
of  the  Jackson  circuit  court,  to  iHsue  a  bu- 
persedfaa  restrutning  the  execution  sale 
of  certain  land  \^hlcb  petitioner  claimed 
as  a  rural  homestead.  The  petition  was 
denied.    Petitioner  appeals.    Affirmed. 

Robert  Neill  and  Frankllo  Doswell,  for 
appellant. 

CocKRiLL,  C.  J.  The  appellant  is  the 
owner  of  an  undivided  tialf  of  a  113-aire 
farm,  npon  which  he  has  established  a 
homestead.  He  18  also  owner  pf  an  undi- 
vided half  of  a  tract  of  timbered  land, con- 
taining 40  acres,  distant  one  mile  from 
the  farm.  Tbe  court  found  from  the  evi- 
dence that  the  laat-mentloned  tract  had 
loBR  been  In  use  In  connection  with  the 
homestead,  to  supply  fuel  for  Its  use.  but 
declared  that  such  use  did  not  constitute 
it  a  part  of  tbe  homestead,  and  for  that 
rtason  declined  to  direct  tbe  clerk  to  issue 
a  sapenedeas  to  withhold  it  from  sale  on 
execution. 

The  only  qnestlon  presented  by  tbe  ap- 
peal ia  whether  a  bomestead  can  embrace 


land  a  mile  away  from  that  upon  which 
tbe  dwelling  Is  sltoiited,  when  used  in  con- 
nection with  the  homestead.  The  courts 
divide  in  their  answers  to  this  query.  In 
Thonip.  Horaest.&Ex.p.  145,  the  cases  up- 
on the  twosldesarecollected,anditi8there 
said  that  "the  weight  of  authority  is  that 
the  detached  tracts  of  land,  although  used 
and  cultivated  as  a  part  of  the  farm,  form 
no  part  of  the  statutory  homestead. "  It 
is  difficult  to  determine  how  the  question 
stands  on  the  adjudicated  cases.  Some  of 
the  decisions  on  the  qnestlon  are  of  no  val- 
ue In  determining  the  legal  meaning  of  the 
term  "homestead,"  because  they  are  con- 
trolled by  the  phraseology  of  the  written 
law,  which  they  construe.  Thereis  no  ex- 
press ruling  upon  the  point  by  this  court, 
but  the  question  has  been  several  times 
most  pertinently  adverted  to.  In  the 
first  decision  upon  tbe  question  of  the 
homestead  exemption  In  this  state,  Chief 
Justice  Enoi.ish  defined  a  homestead  as 
"the  place  of  a  home  or  house;  that 
part  of  a  man's  landed  property  which  ia 
about  and  contiguous  to  his  dwelling- 
house."  Tumllnson  v.  Swinney,  22  Ark. 
408.  In  McKenele  v.  Murphy,  24  Ark.  158, 
Judge  FAiRCHii.D.in  delivering  the  opinion 
of  the  court,  speaks  of  the  homestead  "as 
tlieland,  or  town  orclty  lot.upon  which  the 
family  residence  Is  situated. "  In  Williams 
V.  Dorrls,  81  Ark.  468,  Chief  Justice  En- 
OMSK  treats  the  definition  given  in  Tum- 
llnson V.  Swinney  as  applicable  to  the  pro- 
visions of  the  ccnstltntlonof  1868.  As  late 
as  1886,  Judge  Smith,  In  announcing  the 
judgment  of  the  court  in  McCloy  v.  Arnett, 
47  Ark.  453,  2  S.  W.  Bep.  71,  repeated  the 
same  definition  In  a  case  governed  by  the 
constitution  of  1868,  and  said  that  that 
was  "  the  defined  legal  sense  of  the  term. " 
There  was  nothing  In  the  phraseology  of 
the  act  first  referred  to,  or  In  the  constitu- 
tion of  1868,  to  restrict  the  meaning  of  tbe 
term  "homestead."  The  definition  thus 
frequently  sanctioned  by  tbe  judges  (^f  this 
court  Is  PubMtantially  that  given  by  Web- 
ster, Worcester,  and  the  Imperial  Diction- 
ary, as  well  as  l)y  BurriU,  Bouvier,  and 
Anderson.  In  neither  of  the  cases  cited 
was  there  a  claim  of  a  non-contingnous 
tract  of  the  land  ns  n  part  of  the  homestead, 
and,  while  the  cases  may  be  said  not  to  be 
strictly  controlling  as  authority,  they  are 
entitled  to  great  respect,  as  the  opinions 
of  some  of  the  first  jurists  of  our  bench, 
to  the  effect  thnt  the  common  acceptation 
of  the  term  as  given  by  the  lexicographers 
is  also  its  legal  meaning. 

We  find  nothing  In  the  constitution  of 
1874,  the  provisions  of  which  govern  this 
cause.  Indicating  that  the  framers  of  that 
instrument  Intended  to  enlarge  the  com- 
monly-accepted meaning  of  the  term.  It 
prescribes  that  the  homestead  of  any  resi- 
dent of  the  state  who  ia  mariied,  or  the 
head  of  a  family,  ehall  not  be  subject  to 
Hen  or  sale,  with  certain  exceptions,  and 
that  "the  homestead  outside  of  a  city, 
town,  or  village,  owned  and  occupied  as 
a  residence,  shall  consist  of  not  exceeding 
160  acres  of  land,  with  the  improvements 
thereon,  to  be  selected  bv  the  owner." 
Article  9,  §§  8,  4.  The  privilege  of  selection 
cannot  be  considered  an  enlargement  of 
tbe  homestead  privilege.    It  Is  ratber  <i 
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restriction,  tor  the  selection  is  limited  to 
lands  upon  which  the  homestead  has  been 
already  impressed,  and  Is  intended  as  a 
means  ol  carving  a  part  out  of  the  whole 
when  the  homestead  exceeds  the  area  lim- 
ited by  the  constitntlon.  Even  virbere  it 
is  held  that  the  homestead  may  conoist  of 
non-contiguous  tracts,  a  capricious  and 
unreasonable  selection  of  non-contigaous 
tracts  within  the  homestead  area  is  not 
permitted.  Jeffrey  v.  McGongh,  88  Ala. 
648,  7  South.  Rep.  333.  By  the  terms  ol 
the  constitution,  the  lands  claimed  as  a 
homestead  must  be  "occupied  as  a  resi- 
dence," and  it  is  limited  to  a  given  area, 
"with  the  improvements  thereon."  As 
the  improvements  must  comprise  a  dwell- 
ing-house, and  must  be  upon  the  lands 
claimed  as  a  liomesteaa,  it  would  Heem  to 
follow  that  the  constitution  contemplates 
that  the  homestead  should  i>e  the  land  np- 
on  tvhich  the  dwelling  is  situated;  and 
that  goes  to  confirm  the  view  that  the 
term  is  used  throughout  in  its  commonly- 
defliied  sense.  We  cuneur,  therefore,  with 
the  circuit  court  in  the  ruling  that  it  was 
not  Intended  that  the  homestead  might  in- 
clude a  tract  of  non-contiguous  land  lying  a 
mile  away  from  that  upon  which  the  resi- 
dence is  situated.  From  a  number  of 
cases.  Bunlcer  v.  Loclce.  15  Wis.  G35;  Ran- 
dal V.  Elder,  12  Kan.  260;  Kresln  v.  Mau, 
15  Minn.  116,  (Gil.  87,)— may  be  selected  as 
stating  the  reason  for  the  rule.  Judg- 
ment afflrmed. 


State  ex  ret.  Bubrows  y.  Cross  et  at. 

(Supreme  Cowrt  of  Arkansas.    Jan.  3, 1892.) 

Convicts  —  Contracts  for  Safe-Ksbfiko  —  Va- 
lidity— COU.ATERAL  Attack. 

Hanst.  Dig.  {  1226,  aathorlzes  tbe  couniy 
court  to  contract  tor  thesate-lieepingot  persons 
committed  to  the  county  Jail.  Section  1245  pro- 
vides that,  "in  case  the  county  court  is  unable  to 
make  a  contract  with  any  person  in  the  county, 
the  court  may  contract  for  the  work  of  its  pris- 
oners with  the  contractor  of  any  other  county,  " 
Relator  was  convicted  and  committed  to  jail  in  C. 
county,  and,  notice  having  been  given,  and  no 
proposal  having  l>een  made,  the  court  made  a 
contract  with  respondent,  bis  proposal  alleging 
and  tbe  order  approving  the  contract  reciting  that 
be  was  the  contractor  of  8t.  F.  county.  Respond- 
ent was  not  contractor  of  St.  F.  county,  or  of  any 
county.  Under  the  contract  relator  was  delivered 
to  respondent  in  P.  county.  Held,  on  habeas 
corpus,  that  the  act  intended  that  the  contractor 
should  Iceep  his  prisoners  in  the  county  where 
they  had  been  convicted,  except  only  that  under 
section  1246,  in  case  the  court  was  unable  to 
make  a  contract  with  any  person  in  the  county, 
the  court  might  contract  with  the  contractor  of 
any  other  county;  that  tbe  court  had  no  author- 
ity to  make  a  contract  with  respondent,  for  the 
reason  that  he  was  not  the  contractor  of  St.  F. 
county;  but  that,  the  fact  that  he  was  such  con- 
tractor having  l>een  determined,  though  errone- 
ously, by  the  county  court,  its  judgment  could 
not  be  attacked  collateraliy,  and  that  relator  was 
entitled  to  no  relief  upon  his  petition. 

Appeal  from  Pulaski  chancery  court; 
David  W.  Carholl,  Chancellor. 

Petition  by  the  state  on  relation  ot  A. 
V.  Burrows  against  J.  C.  Cross  and  others 
lor  writ  of  liHbeas  corpus.  Judgment  re- 
manding relator  tocustodyof  respondent. 
Relator  appeals.    Afflrmed. 


Koleaon  &  Lamb,  for  appMant.  Jolia 
M.  Moore,  for  appellee  Cross.  J.  W.  House, 
for  appellee  Craighead  county. 

Ma.nsfield,  J.    The  relator,  A.  V.  Bur- 
rows,  was  convicted  of  a  misdemeanor 
before  a  justiite  of  the  peace  of  Craighead 
county,  and.  having  failed  to  pay  the  fine 
and  costs  adjudged  against  him,  be  was 
committed  to  the  ] ail  of  that  county  pur- 
suant to  a  provison  of  the  Criminal  Code. 
(Mansf.  Dig  5  2318.)    Thereafter  an  order 
was  made  by  the  Craighead  county  court 
under  sections  1226  and  1227  of  the  Digest, 
directing   that    the   county  prisoners    be 
hired  out,  and  directing  the  publication  ol 
an  advertisement  for  proposals  to  keep  and 
work  them.    In  the  same  court  an  order 
was  subsequentlyentered.recitingthat  the 
advertisement  had  been   duly  publiPhed, 
and  that  no  proposals  had  been  received 
in  response  to  it;  that  the  court  had  been 
unable  to  make  a  contract  with   any  per- 
son in  tbe  county  tor  keeping  tbe  prison- 
ers; and  that  it  was  "  to  tbe  best  Interest 
of  the  county  to  make  a  contract  for  that 
purpose  with  a  contractor  of  some  other 
county."    The  order  then  proceeds  with 
an  additional  recital  in  the  following  lan- 
guage: "And  J.  C.  Cross,  the  connty  con- 
tractor of  St.  Francis,  comes  here  In  open 
court,  and  proposes  to  en  tier  in  to  such  con- 
tract, which  Is  in  words  and  figures  as  fol- 
lows."   Foilowlngthlslastrecital,the  rec- 
ord sets  out  In  full  a  contract  purporting 
to  be  made  "  between  the  county  court  of 
Craigliead    county,    •    ♦    »     of  the  first 
part,  and  James  C.  Cross,  a  county  con- 
tractor of  St.  Francis  county.    •    •    ♦    of 
the  second  part,"  and  containing  tne  stip- 
ulations required   by  the  statute  in   con- 
tracts tor    the  keeping  and   working   of 
county  prisoners.    The  contract  is  signed 
by  the  county  Judge,  and  by  Cross  as  con- 
tractor, and  Is  lollowed  by  an  order  of 
the  court  approving  It.    Cnder  this  con- 
tract, and   by  tbe  court's   direction,  the 
sheriff  of  Craighead  coupty  carried  Bur- 
rows, as  one  of  the  count.v  prisoners,  to 
the  city  of  Little  Rock,  and  there  delivered 
him  Into  the  custody  of  Ci'oss,  who  it  Is 
admitted  resides  In  PulaikI  county.    Bur- 
rows afterwards  filed  in  the  Pulaski  chan- 
cery court  his  petition  fOr  habeas  corpus, 
alleging  that  he  was  Illegally  restrained 
and  confined  by  Cross  under  the  contract 
referred  to,  and  that  Cross  was  not  at  the 
time  the  contract  was  made  the  county 
contractor  or  leasee  of  the  county  prison- 
ers ot  St.  Francis  county,  or  of  any  other 
county  ol  this  state.    The  .writ   was  is- 
sued, and  Cross  tiled   a  response  thereto, 
stating  that  he  held  and  detained   Bur- 
rows l>y  virtue  of  the  <;ommItmeut  of  the 
Justice  before  whom  Barrows  was  tried, 
and  under  his  contract  with  the  county. 
He  also  stated  that,  at  the  time  that  con- 
tract was  executed,  he  was  working  the 
convicts  of  St.   Francis  county   under  a 
contract  between  himself  and  the  judge  of 
the  county,  which  thecounty  court  thereof 
had  since  approved  and  ratified.   The  con- 
tract with  iSt.  Francis  county,  and  the  or- 
der ratifying  it,  are  made  part  of  the   re- 
sponse.   The  cause  was  heard  on  the  peti- 
tion, response,  and  exhibits,  and  this  ap- 
peal is  prosecuted   from    a  Judgment  re- 
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manding  the  relator  to  tbe  cnstody  of  the 
rcfipondeot. 

The  appellant  contends  that  the  con- 
tract under  which  be  Ir  held  was  void,  and 
that  be  is  therefore  entitled  to  be  released 
from  the  rDBtody  of  tbe  respondent.  Tbe 
erroond  un  which  the  Invalidity  of  the  con- 
tract Is  Insisted  upon  is  that  the  appellee 
Cross  was  not  capable  of  becoming  the  les- 
see of  the  prisoners  of  Craighead  county,  for 
the  reason  that  be  was  neither  a  resident 
of  that  coonty,  nor  the  contractor  for 
keeping  the  prisoners  of  any  other  county. 
Section  1220  of  the  Digest  is  as  follows: 
"The  county  court  Is  hereby  authorized 
and  empowered  to  make  a  contract  with 
some  responsible  person  or  personsfor  the 
maintenance,  sare-keeplnt;,  and  working 
of  persons  committed  to  the  county  ]all, 
and  for  the  purpose  of  making  such  c<m- 
tract  and  for  carrying  out  tbe  provisions 
of  this  act  said  county  court  shall  have 
full  and  plenary  powers."  Section  1227 
provides  that  when  it  shall  be  deemed  ad- 
vlsable  to  enter  Into  such  contract  a  no- 
tice that  proposals  for  keeping  the  pris- 
oners will  be  received  shall  be  given  by 
advertisement  in  some  newspaper  printed 
In  tbe  county,  and.  If  no  such  paper  is 
pabllshed  there,  then  by  posting  notices 
at  10  public  places  in  tbe  county  for  30 
days.  The  same  section  directs  that  a 
contract  shall  be  closed  with  the  person 
who  shall  undertake  the  duties  Imposed 
by  tbe  statute  on  terms  most  advan- 
tageoQB  to  the  county,  and  requires  such 
person  to  enter  into  a  bond  to  the  state, 
conditioned  that  be  will  faithfully  com- 
ply with  the  terms  of  his  contract;  but 
it  expressly  provides  that  the  county 
fudge  may  reject  all  proposals  thus  re- 
ceived. By  section  1238  It  Is  made  the 
duty  of  the  sherilf  to  examine  Into  tbe 
condition  ut  prisoners  In  the  custody  of 
the  contractor,  and  to  see  that  they  are 
treated  with  humanity,  and  furnished 
with  sufficient  clothing  and  wholesome 
food,  and  that  they  receive  proper  medical 
attention.  And  if  be  believes  there  Is  a  de- 
fault in  this  respecthels  required  to  flic  writ- 
ten charges  against  tbe  contractor  lii  the 
county  clerk's  office,  on  which  a  summons 
is  to  be  issned,  warning  the  contractor  to 
appear  and  show  cause  why  the  con- 
tract should  not  be  canceled.  Hectlon  1239 
provides  that  tbe  court  shall  Investigate 
SQcb  charges,  and  may  render  Judgment 
canceling  the  contract,  or  make  such  fur- 
ther order  for  securing  proper  treatment 
as  may  seem  to  be  proper.  And  section 
1242  empowers  the  county  Judge  to  Insti- 
tute like  proceedings  against  thecontract- 
or  apon  his  own  knowledge  or  tbe  Infor- 
mation of  others.  Section  1245  contains 
tbe  following  provision:  "In  case  the 
county  court  is  unable  to  make  a  con- 
tract with  any  person  in  the  county,  as 
provided  In  section  1226,  the  court  may 
contract  for  tbe  work  of  its  prisoners 
with  the  contractor  of  any  other  county, 
according  to  tbe  provisions  of  this  act. " 
These  sections  are  all  provisions  of  tbe 
same  act,  and  are  to  be  construed  togeth- 
er In  arrlTlng  at  the  intention  ol  the  legis- 
lature, if.  indeed,  tbe  language  of  either 
of  them  can  be  said  to  be  ambiguous. 
Van  Horoe  t.  State,  5  Ark.  S49;  Hughes 


V.  State,  6  Ark.  181;  Wilson  v.  Biacoe,  11 
Ark.  44;  Kelly's  Heirs  v.  McGuire,  15  Ark. 
655;  Scott  V.  State,  22  Ark.  369.  By  trans- 
posing some  of  the  terms  employed  In  the 
first  clause  of  section  1246,  it  may  be 
m.-ide  to  read  as  follows:  "In  case  the 
county  court  Is  unable  to  make  a  con- 
tract, as  provided  In  section  1226,  with 
any  person  In  tbe  county,  the  court  may 
contract  for  tbe  work  of  Its  prisoners  with 
the  contractor  of  any  other  county,  ac- 
cording to  the  provision  of  this  ace." 
This  reading  of  section  1245  is,  we  think, 
ronnistent  with  its  meaning,  and  as  thus 
read  the  words  "as  provided  in  section 
1226"  do  not  relate  to  tbe  person  to  be 
contracted  with,  but  merely  Indicate 
that  a  contract  made  under  that  section 
Is  to  be  of  the  nature  provided  for  In  sec- 
tion 1226.  We  cannot  see  that  the  statute 
Intends  to  make  a  previous  residence  in 
the  county  an  Indispensable  quallQcntlon 
for  becoming  a  contractor;  but  our  opin- 
ion is  that  It  does  intend  that  tbe  contract- 
or shall  keep  and  work  tbe  prisoners  in 
the  county  where  they  have  been  convict- 
ed, except  in  tbe  contingency  provided  for 
in  section  1245.  This  Interpretation  Is, 
we  think,  warranted  not  only  by  tbe  lan- 
guage ol  section  1245,  but  also  by  the  pro- 
visions contained  In  sections  123S-1242. 
These  show  that  the  legislature  contem- 
plated an  inspection  by  tbesherltl.  such  as 
that  officer  conid  not  be  expected  to  make 
unless  the  prisoners  are  kept  In  his  own 
county.  Nor  could  It  bavb  been  reasona- 
bly supposed  that  the  county  judge  would 
ordinarily  have  su<:h  personal  knowledge 
of  tbe  condition  of  convicts  kept  In  an- 
other, and  perhaps  remote,  county,  aa 
would  enable  him  to  take  upon  bis  own 
motion  the  action  provided  for  in  section 
1242.  Both  ol  the  officers  mentioned  are 
charged  with  such  duties,  looking  to  the 
protection  of  tbe  prisoners  against  Ul 
treatment,  as  indicate  au  intention  to 
have  them  kept  In  tbe  county  where  they 
are  convicted,  when  a  Just  and 'proper 
contract  for  that  purpose  can  be  made. 

The  record  shows  that  the  county  court 
of  Craighead  county  was  unable  to  make 
a  contract  (or  keeping  and  working  the 
prisoners  of  that  county  within  its  own 
borders;  and  tbe  appellee  does  not  con- 
tend that  the  statute  permitted  any  other 
contract  except  such  as  was  authorized 
by  section  1245.  But  the  appellant  con- 
tends that,  although  the  contract  under 
which  his  restraint  is  justifled  was  entered 
into  under  that  section,  tbe  appellee  was 
not  a  person  with  whom  tlie  Craighead 
county  court  could  lawfully  contract,  for 
the  reason  that  he  was  not  then  the  legal 
contrnctor  for  keeping  the  prisoners  of 
St.  Francis  county,  and  does  not  claim  to 
have  been  the  lessee  of  any  other  county. 
The  appellee's  contract  with  tbe  St.  Fran- 
cis county  court  recites  that  be  was  a  res- 
ident of  Pulaski  county ;  and  If,  as  may 
be  inferred  from  one  of  the  stipulatlona 
of  that  contract,  the  prisoners  received 
under  it  were  to  be  kept  In  thelattercoun- 
ty,  it  was  In  that  respect  unauthorised 
by  tne  statute.  Whether  it  was  for  this 
reason  void  It  Is  not  necessary  to  Inquire. 
Tbe  original  contract  was  made  with  tbe 
county  Judge  in  vacation,  and  not  witb 
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the  court,  and  that  fact  was  sufSdent  to 
avoid  It,  accordiDf;  to  the  ruling  of  thla 
court  in  Greer  v.  Oriti,  53  Arij.  247. 13  S. 
W.  Rep.  704.  But  whether  the  appellee 
W8B  the  contractor  of  St.  Francle  county 
«t  the  time  be  entered  Into  the  contract 
under  which  the  appellant  is  held  was  a 
question  necessarily  submitted  to  the 
Oraighead  county  court  by  Cross'  propos- 
al to  become  its  le8)<ee.  The  recitals  con- 
tained in  the  record  of  that  court  show 
that  it  round  and  adjudged  that  Cross 
was  such  contractor,  and  the  correctness 
of  its  Judgijient  cannot  be  questioned  col- 
laterally. It  la  apparent  that  the  judg- 
ment by  which  Cross  became  tbecontractor 
«f  Craighead  county  was  erroneous;  but  It 
was  rendered  in  the  exercise  of  a  jurisdic- 
tion that  is  not  questioned,  and  while  it 
remains  In  force  it  is  as  bludlns  and  con- 
clusive as  it  would  be  If  it  were  without 
error.  Holmes  v. Railroad  Co., 9  Fed.  Bep. 
229,  and  cases  cited.  The  appellant  was 
not,  it  is  true,  a  party  to  the  proceedings 
in  the  connty  court,  and  could  not  have 
become  a  party.  But  the  action  there  had 
was  BO  far  In  the  nature  of  a  proceeding  tn 
rem  that  the  appellant  is  concluded  by  It 
to  the  same  extent  as  If  be  had  been  a 
party.  Whether  the  law  affords  him  a 
remedy  by  a  direct  proceeding  to  vacate  or 
avoid  the  judgment  on  which  the  contract 
with  the  appellee  rests  we.  do  not  decide. 
The  judgmentlB  valid  on  its  face,  and  while 
it  stands  the  restraint  of  the  appellant  un- 
der the  contract  Is  not  unlawful.  He  can 
havenoreliefagainsta  violation  of  the  con- 
tract on  habeas  corpus.  The  order  ot  the 
-chancellor  remanding  him  to  the  custody 
of  the  appellee  must  therefore  be  ai- 
Armed.  Ex  parte  Jackson,  45  Ark.  168; 
Ex  parte  Brandon,  49  Ark.  143,  4  S.  W. 
Rep.  452;  Ex  parte  Barnett,  51  Ark.  215, 
10  8.  W.  Rep.  492;  Mansf.  Dig.  §§  3570-3578. 
By  the  proceedings  of  the  St.  Francis 
county  court,  exhibited  with  the  appel- 
lee's response,  he  has  now  probably  be> 
come  the  lawful  contractor  of  that  coun- 
ty: and  If  the  appellant  is  aggrieved  by 
being  kept  in  Pulaski  and  not  in  St. 
Francis  county,  we  suggest  lor  the  consid- 
-eratlou  of  his  counsel  whether  redress  as 
to  such  grievance  may  not  be  obtained 
on  complaint  made  to  the  connty  court 
of  Craighead  county. 


Little  Rock  &  Ft.  S.  Ry.  Co.  v.  Voss. 

(Supretne  Court  of  Arkansas.    Jan.  2, 1S92. ) 
JIaster  asd  Servant  — Neolioencb  —  DErECTivB 

Railroad —  Land-Si.ide  —  Evidence— Inbtkuc- 

TiONs — Death  by  Wrongful  Act— Damaoes. 
1.  In  sn  action  against  a  ralbroad  company 
for  the  death  of  one  of  its  locomotive  engineers 
tn  a  wreck  of  his  engine  caused  by  an  obstrac- 
tioQ  on  the  track,  it  appeared  that  the  obstruc- 
tion was  due  to  a  land-slide  caused  by  the  fall- 
ing of  a  large  rock  from  the  mountain  along  and 
near  which  the  railroad  ran.  Part  of  the  rock, 
which  rested  on  the  mountain  side  ai  an  angleof 
4fi  deg.,  and  only  50  fe<>t  from  the  track,  was  ex- 
posed to  view,  the  other  end  being  imbedded  a 
few  feet  in  the  ground.  PlaintiH's  witnesses  tea 
tilled  that  it  had  beeo  observed  for  a  lone  time 
by  them,  and  regarded  as  dangerous,  ana  that 
the  rain  running  down  the  mountain  washed  the 
«arth  from  under  it,  and  caused  it  to  fall ;  that 
defendant's  section  foreman  stated  to  a  witness 
on  th«  morning  of  the  accident  that  be  bad  ob- 


■erved  the  dangerous  position  of  the  rock  before 
the  accident,  and  ealled  the  road-master's  attea- 
tlon  to  it,  suggesting  that  the  stones  along  the 
mountain  were  dangerous.  There  was  evidence 
for  defendant  that  some  years  before  the  acci- 
dent it  bad  the  mountain  side  carefully  exam- 
ined, and  removed  all  stones  that  appeanad  dan- 
gerous :  that  the  rock  in  question  had  l>een  ob- 
served by  its  employes,  and  was  not  regaided 
as  dangerous;  and  that  it  nad  exeroised  reasona- 
ble diligence  to  prevent  accidents  from  land- 
slides, fietd,  the  jury  were  warranted  in  find- 
ing that  defendant  was  negligent. 

2.  In  such  action,  as  to  the  contributory  neg- 
ligence of  deceased,  the  evidence  showed  that 
the  engine,  to  which  was  attached  a  freight 
train,  was  at  the  time  of  the  accident  running  at 
from  9  to  17  miles  a  hour;  that  the  wreck  oc- 
curred about  6  o'clock  on  a  dark  and  rainy  winter 
morning;  that  the  engine  was  a  powerful  one.  in 
good  condition,  and  carried  a  head-light  that 
shone  on  the  track  about  100  yards  in  front  and 
over  the  right  of  way ;  that  deceased  from  his 
engine  might  have  seen  the  rock,  and  ascertained 
its  position  by  examining  it;  that  he  ought  to 
have  Iniown  that  the  place  was  liable  to  be  ob- 
structed by  land-slides;  that  on  the  night  of  the 
wreck,  and  shortly  t>efore  it,  he  bad  been  cau- 
tioned by  the  conductor  to  look  out  for  obstruo- 
tions,  and  run  slow;  that  an  obstruction  where 
the  wreck  occurred  could  be  seen  at  a  distance  of 
from  80  to  400  yards,  and,  if  deceased  had  kept  a 
steady  lookout,  he  could  nave  seen  the  obstruc- 
tion in  time  to  prevent  the  accident.  The  track 
was  not  obstructed  between  two  and  three  hours 
before  the  wreck,  and  there  was  nothing  to  show 
that  Uie  land-slide  occurred  before  the  engine 
was  almost  at  the  spot.  The  brakeman  heard 
the  whistle  for  brakes  only  a  moment  before  the 
accident,  and  the  conductor  did  not  hear  it  at 
all.  Held,  that  a  flnding  that  deceased  was  not 
guilty  of  contributory  negligence  should  not  be 
disturbed. 

8.  In  an  action  against  a  railroad  company 
for  the  death  of  a  locomotive  engineer,  resulting 
from  an  obstruction  on  the  track  caused  by  the 
falling  of  a  rook  hanging  near  the  road-way, 
defendant  requested  an  Instruction  that  If  the 
road-way  had  been  in  such  acondition  for  a  long 
time,  and  deceased  could  by  ordinary  care  have 
known  thereof,  and  continued  in  defendant's 
employ  without  objection,  or  notioe  to  remove 
the  rock,  he  assumed  all  risk,  and  plaintiff  coald 
not  recover  for  any  accident  to  dTeceased  while 
running  trains  past  such  point  after  ho  knew 
[orougnt  to  have  linownl  of  its  condition.  Hetd, 
that  It  was  not  error,  before  giving  the  Instruo- 
tion,  to  modify  it  as  shown  by  the  Brackets. 

4.  Kor  was  it  error  to  modify,  as  shown  by 
the  brackets,  an  instruction  askea  by  defendant, 
that,  if  the  falling  of  the  rock  was  caused  by  the 
rain  washing  and  saturating  the  earth  around  it, 
the  risk  was  one  of  the  hazards  assumed  by  de- 
ceased, for  which  defendant  would  not  be  liable, 
[unless  defendant  was  guilty  of  negligence  or 
carelessness  in  regard  to  the  rock.  J 

5.  Nor  was  it  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  to  instrut^ 
that,  if  the  track  was  straight  for  a  certain  dis- 
tance before  reaching  the  obstruction,  and  the 
obstruction  could  nave  been  seen  at  that  dis- 
tance, and  the  train  checked  in  time  to  avoid  the 
accident,  and  deceased  [from  negligence]  failed 
to  discover  the  obstruction,  or  [having  discov- 
ered it  failed  to]  resort  to  the  necessary  precau- 
tion to  stop  the  train,  plaintiff  could  not  recover. 

6.  Nor  was  it  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  toitistruct  that 
deceased  was  guilty  of  contributory  negligence 
if,  by  reason  of  the  wet  weather,  it  was  danger- 
ous for  trains  to  pass  the  place  of  the  accident, 
on  account  of  the  liability  of  land-slides,  and  if 
he  knew  [or  ought  reasonably  to  have  known] 
of  that  fact,  and  if  he  had  been  cautioned  to  use 
extra  care,  and  failed  to  do  sa 

7.  Nor  was  it  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  to  instruct 
that,  if  the  obstruction  could  have  been  discov- 
ered a  certain  distance  ahead  of  the  eDgine,  and 
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If  tbe  train  conld  hare  been  checked  by  the  um 
of  certain  precautions,  which  it  was  usual  to 
report  to  under  such  circumstances,  the  failure 
of  deceased  [to  disoorer  the  obstruction,  or,  if 
he  saw  the  obstruction  in  time,]  to  take  such 
precautions,  would  prevent  plalntiS  from  re- 
covei-inK. 

8.  Nor  was  it  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  to  Instruct 
that,  if  the  place  of  the  accident  was  dangerous 
in  wet  weather,  and  deceased  knew  [or  ought 
to  have  knownj  the  dani^r,  and  had  been  cau- 
tioned to  run  with  care,  and  might,  by  tbe  use 
of  proper  care,  have  seen  the  obstruction,  and 
taken  steps  to  avoid  the  danger,  and  if  he  did  not 
(keep  aoch  careful  lookout,  or,  having  seen  tbe 
obstruction,  did  not]  make  any  effort  to  check 
tho  train,  the  burden  was  on  plaintiff  to  explain 
or  excuse  the  apparent  negligence  of  deceased. 

S.  Nor  was  It  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  to  instruct 
that,  if  the  night  was  wet  and  stormy,  and  de- 
ceased was  cautioned  to  run  with  care,  and  knew 
or  had  suflBcient  means  of  knowing  [and  ought 
to  have  knownj  the  danger  on  that  part  of  the 
road,  it  was  his  duty  to  run  at  such  speed  as 
would  enable  him  to  stop  tbe  train  in  case  of  an 
obstruction,  and,  if  he  could  have  done  so  and 
failed,  plaintiff  could  not  recover. 

la  Kor  was  it  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  to  instruct  that 
if  the  rock  did  not  fall  on  the  track,  but  the  en- 
gine was  thrown  therefrom  by  loose  earth  oast 
upon  it  by  a  land-slide  [irrespective  of  the  rock] 
caused  by  the  recent  rains,  and  not  from  any 
fault  of  defendant,  plaintiff  could  not  recover. 

11.  At  plaintifl^s  request,  the  court  instruct- 
ed the  Jury  that,  if  defendant  employed  deceased 
as  engineer,  it  assumed  a  duty  to  him  to  con- 
stmct  and  maintain  its  road- way  "in  a  reason- 
ably safe  condition, "  and,  further  on  in  the  in- 
struction,  that  it,  without  contributory  negli- 

§ence,  the  death  of  deceased  "was  caused  by  the 
efective  condition  of  defendant's  road-bed  or 
road  way,  and  if  such  defective  condition  was 
Itnown,  or  by  the  exercise  of  reasonable  care  or 
diligence  on  its  part  conld  have  been  known,  to 
defendant,"  the  Jury  shonid  find  for  plaintiff. 
Held,  that  the  instruction,  when  taken  altogether, 
was  not  open  to  the  objection  that  it  made  de- 
fendant an  insurer  of  the  safe  condition  of  the 
road-wav. 

12.  The  court,  at  plaintiff's  request,  charged 
that  wben  a  servant  of  a  railroad  company  had 
knowledge  of  defects  in  the  road-bed,  and  vol- 
untarily incurred  the  risk,  he  could  not  recover 
for  injuries  sustained  toereby,  but  that  he  was 
not  required  to  inspect  the  road-bed,  but  only  to 
notice  obvious  defects;  that  the  fact  that  he 
ought  to  have  known  of  the  defects,  if  he  had  ex- 
amined, or  had  means  of  knowing  of  them,  would 
not  preclude  his  recovery,  unless  he  did  know, 
or  by  the  exercise  of  reasonable  care  ougbi  to 
have  known,  of  them,  field,  that  the  instruc- 
tion was  not  erroneous,  when  construed  in  con- 
nection with  lostructions  given  for  defendant,  to 
the  effect  that  defendant  did  not  warrant  to  its 
servants  tbe  safe  condition  of  its  track,  but  only 
that  it  would  use  reasonable  care  in  oonstmcting 
and  repairing  it,  and  that,  if  it  used  such  care, 
it  would  not  be  liable. 

13.  Nor,  when  construed  in  oonnection  with 
sach  Instructions  for  defendant,  was  there  error 
in  an  instruction  for  plaintiff  that  a  master, 
though  not  to  be  held  as  guarantying  the  absolute 
safety  of  the  apparatus  provided  for  his  servants, 
is  bound  to  observe  all  tbe  care  which  the  exi- 
gencies of  the  occasion  reasonably  require,  in 
furnishing  instrumentalities  reasonably  safe  for 
use. 

14.  On  cross-examination,  plaintiff  asked  de- 
fendant's witness  whether,  on  the  morning  and 
at  the  place  of  the  wreck,  he  told  one  A.  that 
be  had  called  the  attention  of  the  road-master 
to  the  dangerous  position  of  the  fallen  rock,  to 
which  tbe  witness  replied,  "No. "  A.  was  then 
recalled,  and  asked  whether  the  witness  had  not 
•o  stated  tohlm,  and  replied  that  he  had.    Held, 


that  the  questions  and  answers  were  admissible 
to  show  that  the  witness  had  made  a  different 
statement,  though  such  statement  was  no  part  of 
the  res  gestce. 

15.  In  an  action  for  a  death  by  wrongful  act, 
brought  for  the  benefit  of  deceased's  mother,  as 
his  next  of  kin,  the  evidence  showed  that  de- 
ceased contributed  to  the  support  of  his  mother 
and  her  invalid  daughter  130  to  S50  a  month, 
and  gave  his  sister  (5  to  fSO  a  month  when  neces- 
sary: that  he  was  healthy,  and  that  his  expect- 
ancy of  life  was  S2>{  years;  that  his  mother  was 
59  years  old,  and  her  expectancy  was  14^  years; 
tbat  his  sister  was  19  years  o'd,  and  her  expect- 
ancy 42  years:  that  he  earned  tlOO  to  1X60  a 
month.  Beld,  that  a  verdlot  for  10,600  was  not 
excessive. 

Appeal  from  circuit  roart,  Crawford 
cotiiity;  Hugh  F.  Thcimabon,  Jndfce. 

Action  by  Henry  Voaa.as  administrator 
of  the  eutate  ot  William  Vosa,  deceased, 
against  the  Little  Kock  &  Ft.  Smith  Rail- 
way Company,  to  recover  damases  sos. 
tained  by  the  next  ot  kin  o(  deceased  oo 
account  of  his  death.  Vt-rdict  and  judg- 
ment for  plaintiff  for  f6,500.  Defendant 
ap|)ealB.    Affirmed. 

Dodgo  A  Johnano,  for  appellant.  A.  S. 
McKennoB  and  W.  L.  Terry,  for  appellee. 

HuoHKS,  J.  This  Is  an  action  by  the  ap- 
pellee, Henry  Voss,  as  administrator  ol 
tbe  estate  ot  hin  brother,  William  Voss, 
deceased,  to  recover  of  tbe  appellant  dam- 
ages  sustained  by  the  next  ot  kin  ot  tbe 
deceased,  on  ncconnt  of  bis  death,  which 
was  cauHed  by  tbe  derailment  of  a  freight- 
engine  drawing  at  the  time  a  freight  train 
of  14  loaded  and  8  empty  cars  upon 
the  track  of  appellant,  and  ot  which  en- 
gine the  said  William  Voss  wasat  the  time 
in  charge,  as  a. locomotive  engineer  lu  the 
employment  of  the  appellant.  The  acci- 
dent occurred  at  about  6  o'clock  and  16 
minutes  a.  m..  on  the  15th  day  of  January, 
1889,  about  one  mile  and  a  halt  west  ot 
Osark,  In  Franklin  county,  and  about  IMM 
yards  west  of  a  deep  cut,  where  the  track 
of  the  railway  runs  around  tbe  side  of  tbe 
Oaark  mountain,  and  between  the  moun- 
tain and  tbe  Arkansas  river.  The  train 
was  going  west  at  tbe  time,  running  from 
9  to  17  miles  an  hour.  The  night  waa 
dark  and  rainy.  The  engine  was  a  pow- 
erful Mogul,  in  good  condition,  easily 
bandied,  and  carried  a  head-light  that 
shone  on  the  track  about  1(10  yards  In 
front,  and  across  the  entire  right  of  way 
of  the  road,  which  extended  for  50  feet 
from  the  center  of  the  track  on  each  side 
of  it.  The  Immediate  cause  of  the  derail- 
ment of  tbe  engine  was  an  obstruction 
upon  the  track  consisting  of  earth  and 
shale,  which  was  brought  down  the  side 
of  the  mountain  by  the  sliding  of  a  large 
rock,  which  had  slid  down  the  aide  of  the 
mountain,  and  was  lying  within  two  or 
three  feet  ot  the  track  early  on  tbe  morn- 
ing of  the  wreck.  The  engine  ran  Into  the 
obstruction,  left  tbe  track,  and  rolled 
down  the  inclination  towards  the  river, 
and  crushed  and  killed  the  engineer.  The 
complaint  alleges,  substantially,  that, 
tor  a  long  time  prior  to  this  occurrence, 
the  defendant's  track  and  road-way  at 
the  place  Indicated  had  been,  and  was  at 
the  time,  In  an  unsafe  condition,  on  account 
of  tbe  dangerous  position  and  proximity 
thereto  ot  tbe  said  rock,  which  was  ao  ln> 
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aecare  as  to  Jeopardiie  the  safety  of  said 
road-way  and  track ;  and  that  this  could 
have  been  discovered  and  known  by  the 
defendant  by  the  exercise  by  It  of  ordi- 
nary care  and  diligence,  and  was  in  fact 
known  to  It  at  the  time.  -The  answer  of 
the  appellant  denied  the  material  allefca- 
tions  of  the  complaint,  and  averred  that 
the  deceased  carelessly  ran  his  enR<nK  Into 
the  obstruction  on  the  track,  and  that  his 
death  was  caused  by  his  contributory  neg- 
ligence; and  denied  that  the  obstruction 
was  caused  by  the  sliding  of  the  rock,  but 
averred  that  It  was  caused  by  the  wet  con- 
dition of  the  earth. 

There  wasevldencefortbe plaintiff  which 
tended  to  show  that  this  large  stone, 
which  slid  down  the  mountain  side,  onto 
the  railway  of  the  appellant,  brought 
down  with  it  the  earth  and  shale  that 
formed  the  obstruction  that  caused  the 
derailment  of  the  engine;  that  it  was  6  or 
8  feet  wide,  10  or  12  feet  long,  and  from  IH 
to  8  feet  thick ;  that  before  It  rame  down 
it  was  situated  on  the  side  of  the  moun- 
tain about  50  feet  from  the  track  of  the 
road,  and  that  It  rested  at  an  angle  of 
about  45  deg. ;  that  one  end  of  it  was  im- 
bedded in  the  earth  several  feet,  the  end 
towards  the  railway  being  uncovered  and 
exposed ;  that  it  rested  on  a  bed  of  rotten, 
crumbling  shale  and  earth;  that  its  posi- 
tion bad  been  observed  by  and  was  known 
to  some  of  the  witnesses  for  a  long  time 
before  the  catastrophe,  and  that  they  re- 
garded it  as  dangerous;  when  it  rained, 
the  water,  running  down  the  mountain 
side,  washed  the  rotten  shale  from  under 
it;  that  when  this  was  gone  there  was 
nothing  to  prevent  It  from  sliding  dow^n 
the  mountain  side  on  the  road-way  of  ap- 
pellant. There  was  evidence  also  tending 
to  show  that  Kyle,  the  foreman  of  section 
18  on  the  appellant's  road,  within  which 
was  the  place  of  the  wreck,  stated  to  one 
of  plaintiff's  witnesses,  on  the  morning  of 
the  wreck,  that  be  had  observed  the  dan- 
gerous position  of  the  stone  on  the  side  of 
the  mountain  before  the  wreck,  and  called 
the  attention  of  the  road-master  of  appel- 
lant to  the  same,  and  suggested  that  the 
stones  along  the  mountain  side  were  dan- 
gerous, and  ought  to  be  removed.  There 
was  testimony  for  the  appellant  which 
tended  to  show  that,  some  years  before  the 
wreck.  It  had  had  the  mountain  side  above 
the  point  of  the  accident  carefully  Inspect- 
ed, and  had  had  removed  all  stones  that 
appeared  to  be  dangerous;  that  the  large 
ruck  referred  to  had  been  observed  by  the 
employes  of  the  road,  and  that  they  did 
not  regnrd  Its  position  as  dangerous;  that 
It  had  exercised  reasonable  diligence  to 
prevent  accidents  on  the  road  from  land- 
slides; that  the  engineer  could  see  this 
stone  when  on  the  mountain  side,  from 
his  train  on  the  road,  and  might  have 
known  of  its  situation  by  making  exami- 
nation of  it;  that  he  ought  to  have  known 
the  road  at  that  place  was  liable  to  be 
obstructed  by  land-slides;  that  a  few  miles 
east  of  the  place  where  the  wreck  occurred 
the  conductor  ol  the  train  on  that  night 
cautioned  the  engineer  to  run  slow,  and 
keep  a  close  lookout  for  obstructions  on  the 
track,  on  accountof  the  fact  that  theniglit 
was  dark  and  rainy.    The  testimony  for 


appellant  tended  to  prove,  also,  that,  go- 
ing west,  an  obstrnvtlou  on  the  track 
where  the  wreck  occurred  could  be  seen 
from  a  distance  from  80  yards  to  1,265  feet 
before  reaching  It;  that.  If  the  engineer 
had  been  keeping  a  steady  lookout,  be 
could  have  seen  the  obstruction  in  time 
to  have  "slowed  np"  his  train,  and  pre- 
vented the  derailment  of  the  engine:  that 
the  usual  speed  of  frelglit  trains  was 
about  17  miles  per  hoar;  that  at  the  time 
of  the  wreck  the  train  was  running  about 
10  miles  an  hour;  that  on  such  a  night, 
and  at  such  a  place  as  that  part  of  the 
road  where  the  derailment  occurred,  the 
speed  of  10  miles  an  hour  was  imprudent, 
and  that  it  should  not  have  been  over  6 
or  8  miles  an  hour;  that  running  from  9 
to  11  miles  an  hour,  with  the  engine  under 
control  of  William  Voss,  the  engineer,  and 
the  ordinary  appliances  for  stopping  a 
train  that  were  in  use  on  that  road,  if  the 
engineer  had  been  keeping  a  close  lookout, 
would  have  been  able  to  have  slowed  up 
the  train  In  time  to  have  prevented  the  en- 
gine from  being  thrown  from  the  track; 
that  the  track-walker  had  patrolled  that 
part  of  the  road  that  morning,  and  re- 
turned between  2  aud  S  o'clock  a.  if.  past 
the  place  of  the  wreck,  and  that  there  was 
then  no  ubstrnction  there  upon  the  track ; 
that  "the  distance  in  which  a  freight  train 
can  be  stopped  depends  on  the  grade,  the 
condition  of  the  track,  heft  of  the  train, 
and  a  great  many  things;"  thatthe  brake- 
man  heard  the  whistle  only  a  moment  be- 
fore the  engine  left  the  track;  thatthe  con- 
ductor heard  no  whistle  for  brakes;  that 
no  record  of  the  speed  of  the  train  was 
kept ;  that  the  engine  was  in  the  forward 
movement  aud  the  throttle  was  open  after 
the  wreck. 

The  court  gave  the  following  prayers 
asked  by  the  plaintiff,  over  the  defendant's 
separate  objections:  "(1)  The  coart  in- 
structs the  Jury  that  if  they  believe  from 
the  evidence  in  this  rase  that  the  defend- 
ant railway  company  eniployed  the  plain- 
tiff's intestate,  William  voss,  as  engineer 
upon  its  line  of  railway.  It  assumed  a 
duty  to  him  to  construct  and  maintain 
its  road-bed  and  road-way  in  a  reason- 
ably safe  condition,  so  as  not  to  unneces- 
sarily enhance  the  dangers  attending  upon 
the  employment;  that  said  William  Voss, 
In  entering  such  service,  assumed  the  nat- 
ural risks  of  this  employment,  bnt  did  not 
asHume  that  character  of  risk  that  might 
arise  from  the  negligence  of  the  railway 
company,  if  there  was  any,  in  construct- 
ing or  maintaining  a  defective  road-bed ; 
and.  if  the  Jury  believe  from  the  evidence 
in  this  case  that  the  plaintiff's  intestate 
was,  without  any  fault  or  contributory 
negligence  on  his  part,  killed  at  the  time 
and  in  the  manner  charged  in  the  plain- 
tiff's complaint,  and  that  said  death  was 
caused  by  the  defective  condition  of  de- 
fendant's road-bed  or  road-way,  and  that 
such  defective  condition  was  known,  or  by 
the  exercise  of  reasonable  care  and  dili- 
gence on  Its  part  could  have  been  known, 
to  defendant,  the  jury  should  find  for  the 
plaintiff.  {'2)  Tbe  court  instructs  the  Jury 
that  when  a  servant  of  a  railway  com- 
pany has  knowledge  of  the  dangerous 
character  and  defects  of  the  road-bed  or 
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road-way  where  be  is  required  to  ran,  and 
rolnntarliy  Incnrs  the  risks  of  perform- 
tngtbe  labors  of  bis  employment  therein, 
he  cannot  recover  on  account  of  any  In- 
jDrieH  thereby  Ba»tained;  but  a  servant  Is 
not  required  to  Inupect  his  employer's 
road-bed  or  road-way  to  see  whether  or 
not  there  are  latent  defects  to  render  Its 
use  more  than  ordinarily  basardous,  but 
la  only  required  to  take  notice  of  such 
defects  or  hazards  as  are  obvious  to  the 
senses.  The  fact  that  he  ought  to  have 
known  of  the  defects,  if  be  had  examined, 
or  that  be  had  the  means  and  opportu- 
nity of  knowingof  tbem,  will  not  preclude 
him  from  a  recovery,  unless  he  did  In  fact 
know  of  them,  or  in  the  exercise  of  ordi- 
nary rare  ought  to  have  known  of  them. 
(3)  The  court  instructs  the  Jury  that  tbe 
master,  althongb  not  to  be  held  as  guar- 
antying tbe  absolute  safety  or  perfection 
of  the  machinery  or  other  apparatus  pro- 
vided for  his  servants,  is  bound  to  observe 
all  the  care  wblcb  the  exigencies  of  the 
sitaation  reasonably  require  in  furnishing 
InstrnmenlalitieH  reasonably  safe  for  use. 
<4)  The  court  inutructs  the  Jury  that  con- 
tributory negligence  is  a  matterof  defense. 
It  is  not  presumed,  but  must  be  proved; 
and  the  bunlen  of  proving  it  rests  upon 
the  defendant,  unless  it  sufficiently  ap- 
pears from  the  evidence  on  the  part  of  the 
plalntlir.  (6)  Ton  are  the  Judges  of  the 
weight  and  sufficiency  of  the  evidence, 
and  of  tbe  credibility  of  tbe  witnesses, 
and.  in  determining  the  weight  to  be 
given  to  the  testiniuny  of  any  witness, 
yoo  may  consider  hla  intelligence,  his 
means  of  knowledge,  his  manner  of  testi- 
fying, ana  the  intentst,  if  any,  he  has 
manifested  for  or  against  tbe  plaintiff  or 
defendant;  and  if  you  believe  that  any 
witness,  either  for  plaintiff  or  defendant, 
has  willfully  sworn  falsely  as  to  any  ma- 
terial fact,  you  are  at  liberty  to  disregard 
bis  whole  teHtimony.  (6)  The  court  in- 
stmcts  tbe  Jury  that,  if  they  sboulil  And 
for  the  plaintiff,  they  should  assess  the 
damages  at  whatever  sum  they  believe 
from  the  evidence  would  compensate  the 
next  of  kin  of  William  Voss,  deceased,  for 
tbe  pecuniary  loss  they  sustained  by  bis 
death ;  tbat  the  law  prescribes  no  rule  for 
the  measurement  of  the  damages,  except 
that  tbe  Jury  should  give  such  damages 
as  they  should  deem  a  lair  and  Just  com- 
pensation with  reference  to  the  pecuniary 
injury  resulting  from  the  death  of  said 
William  VoBR  to  his  next  of  kin." 

On  the  part  of  defendant,  tbecourt  gave 
tbe  following  Instructions:  "(1)  Vou  are 
Instructed  tbat  the  railroad  company's 
liability  to  the  plaintiff's  intestate,  Will- 
lam  vosn,  with  regard  to  the  track,"  etc., 
"la  not  so  great  as  to  warrant  to  its  serv- 
antM  tbe  safe  condition  of  Its  track  and 
line.  They  only  guaranty  that  reason- 
able cai«  shall  be  used  in  constructing 
nnd  In  keeping  It  in  repair  and  in  operat- 
Initrit.  If.  therefore,  you  believe  from  the 
erldence  that  the  defendant  used  reason- 
able care  In  keeping  in  repair  and  in  oper- 
ating its  line,  and  caused  its  track  to  be 
carefully  examined  and  inspected  by  a 
competent  track-walker  within  a  reason- 
able time  before  the  accident  happened, 
and  that  the  track  and  line  was  found  to 


be  clear  of  obatractlons  and  in  ,a  safe  con- 
dition,you  areinstructed  that  it  complied 
with  all  the  duty  It  owed  to  William 
Voss,  deceased,  and,  for  any  accident  re> 
HUltlng  from  a  derailment  of  the  engine  by 
reason  of  a  land-slide  upon  the  track,  the 
defendant  would  not  bcTliable,  it  being  an 
accident  Incident  to  his  employment,  and 
a  risk  which  he  assumed,  and  the  plalntiH 
cannot  recover  anything  in  this  action." 
"•(6)  You  are  Instructed  that  it  lathe  duty 
of  an  engineer  on  a  railroad  train  to  keep 
a  careful  watch  out  ahead  to  see  if  the 
track  is  clear  and  safe  as  far  as  the  head- 
light of  the  engine  will  shine  and  permit 
It;  and  if  you  believe  from  the  evidence 
that  the  deceased  could  hare  seen  tiie  ob- 
struction on  the  track  tor  a  distance  far 
enough  ahead  of  the  train  to  have  checked 
and  slowed  down  his  train  so  as  to  have 
gotten  off  in  safety,  and  prevented  being 
killed,  you  are  instructed  tbat  it  was  his 
duty  to  do  so;  and  for  a  failure  on  the 
part  of  the  deceased  to  take  the  aforesaid 
precaution,  and  give  warning,  and  to 
use  all  means  within  his  power  to  prevent 
the  accident,  the  defendant  would  not  be 
liable  for  an  injury  resulting  therefrom." 
"  (8)  It  yon  believe  from  the  evidence  that 
the  defendant  kept  a  careful  and  compe- 
tent man  in  charge  of  the  section  of  its 
track  where  the  accident  occurred ;  tbat 
said  section  foreman,  from  time  to  time, 
examined  and  inspected  the  track,  and 
all  rocks  and  projections  along  the  slope 
of  the  mountain  above  the  track,  and  re- 
moved all  that  upon  examination  ap- 
peared dangerous, — you  are  instructed 
tbat  the  defendant  complied  with  all  tbe 
duty  it  owed  the  deceased  in  tbat  respect. 
And  If  you  further  believe  the  defendant 
kept  a  careful  and  competent  track- walker 
to  pass  back  and  forth  over  saiil  section, 
with  a  lantern  at  night,  to  look  out  for 
falling  rocka,  land-slides,  and  such  like, 
and  to  warn  aporoacblng  trains  of  any 
danger;  and  that  the  defendant  had  such 
a  track  walker  on  duty  the  night  of  the 
accident;  and  that  be  passed  over  the 
apot  where  the  accident  occurred  only  a 
short  time  before,  and  found  no  obstruc- 
tion, and.  passed  on  down  the  track  in  the 
further  discharge  of  his  duty,— you  are 
instructed  that  the  defendant  complied 
with  its  duty  to  plaintlff't)  Intestate  in 
that  respect,  also,  and  for  any  accident, 
arising  therefrom  the  defendant  would 
not  be  liable."  "(11)  Although  you  may 
believe  from  the  evidence  that  Just  prior 
to  the  time  of  the  accident  there  were 
projecting  rocks  along  tbe  mountain  side 
above  the  defendant's  track,  and  which 
would  appear  dangerous  to  a  persoq 
walking  along  the  trai^k,  still,  if  you  find 
from  the  evidence  tbat  a  careful  and  com- 
petent section  foreman  had  taken  a  force 
of  men  with  an  engine,  chains,  and  ropes, 
and  gone  all  over  and  along  said  moun- 
tain side,  and  removed  and  pulled  down 
all  rocks  that  were  found  on  examina- 
tion to  be  dangerous  or  threatening,  and 
reasonably  believed  those  to  be  safe  and 
secure  which  were  left  after  such  an  ex- 
amination, .vou  are  instructed  that  this 
was  a  compliance  with  the  measure  of 
diligence  which  the  law  Imposed  upon  the 
defendant;  and  if  you  find  tbat  there  was 
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n  Iand-Blli1ecan«ied  by  recent  rains  which 
aaturated  the  earth,  and  caased  it  tr>  Klve 
way,  tbuH  reraoving  the  support  of  the 
rock,  and  cautiiiig  It  to  slitle  down  the 
mountain  aide,  and  carrying  a  lot  of  rnb- 
biHh  and  earth  alonK  witli  it,  and  ob- 
strnctinK  the  tracl»,  and  not  on  account 
of  the  iDsecure  position  of  the  rocic,  and 
that  tliere  was  no  more  reason  to  appre- 
hend that  it  would  slide  and  fall  npon  the 
track  than  many  other  similar  rocks 
along  the  same  mountain,  and  which  had 
been  examined  by  the  defendant's  section 
foreman,  and  fuunil  to  be  In  a  sate  condi- 
tion, you  are  instructed  that  the  defend- 
ant would  not  be  llaltle  for  Injury  result- 
luK  from  such  an  accldont.  (12)  If  the 
Jury  believe  from  thu  evidence  that  the 
track  of  the  railroad  was  located  at  tiie 
toot  of  a  steep  mountain  slope,  that  the 
side  of  the  mountain  was  full  ot  broken 
stone  to  such  an  extent  that  It  would 
have  been  impracticable  to  have  removed 
them  so  far  as  to  have  prevented  exposure 
of  otiier  rocks,  which  would  have  become 
equally  as  dangerous  and  as  liable  to 
wash  and  slide  down  upon  the  track  and 
cause  obstructions  as  those  removed, 
you  are  instructed  that  a  failure  on  the 
part  of  the  defendant  to  do  so  would  not, 
ot  itself,  be  negligence."  "(14)  If  the  Jury 
believe  from  the  evidence  that  the  defend- 
ant's  employes  endeavored  to  remove  all 
rocks  on  the  hill-Bide  that  were  dangerous 
to  the  track,  and  were  compelled  to  re- 
sort to  blasting  for  the  purpose  of  dis- 
placing and  removing  them,  and  they 
found  that  the  effect  of  blasting  was  to 
loosen  other  rock,  and  reasonably  be- 
lieved, in  the  exercise  ot  their  judgment, 
that  the  further  effort  to  remove  the  same 
by  blastiug  would  increase  the  risk  and 
hazard,  and  on  that  account  desisted 
therefrom,  and  if  the  rock  mentioned  in 
the  complaint  was  so  firmly  imbedded  In 
the  earth  that  it  could  only  be  removed 
by  blasting,  the  defendant  was  not  negli- 
gent in  not  removing  the  same."  "(IS) 
If  the  jury  And  for  the  plaintiff,  they 
will,  In  assessing  the  damages,  confine 
themBelves  to  the  pecuniary  Injury  sus- 
tained by  the  next  of  kin;  they  should 
not  take  Into  consideration  or  be  in- 
fluenced by  an  Injury  to  the  affections  of 
any  of  the  parties  for  whose  beiieflt  the 
action  Is  brought." 

•  The  court  then  refused  to  give  the  fol- 
lowing instructions  asked  for  by  appel- 
lant, without  modlflcation,  to  which  the 
appellant  excepted.  The  court  modified 
the  instructions,  and  gave  them,  the  mod- 
ifications being  included  In  brackets.  The 
Instructions,  with  the  modifications,  are 
as  follows:  "(2)  If  yon  find  from  the  evi- 
dence that  the  defendant's  track  at  the 
point  where  William  Voss  was  killed  had 
been  In  the  condition  it  was  at  the  time  of 
the  accident  for  a  long  time  prior  to  the 
accident,  and  that  said  William  Voss  had 
been  In  the  defendant's  employ  as  an  en- 
gine-driver for  a  longtime, and  had  passed 
along  and  over  this  particular  part  of  the 
defendant's  track  every  day  or  two  during 
all  of  said  employment,  and  had  oppor- 
tunity to  know,  and  could  by  the  exercise 
ot  ordinary  care  have  known,  the  condi- 
tion of  the  cut  and  track,  and  the  likeli- 


hood ot  danger  at  said  point,  and  con- 
tinued in  theemploymentot  thedetendant. 
passing  over  said  track,  and  around  said 
mountain  side,  withort  making  any  objec- 
tion thereto,  or  without  requesting  or  no- 
tifying defendant  to  remove  the  danger, 
you  are  instructed  that  the  said  Voss 
thereby  assumed  all  the  risk  and  hasard  ot 
ac<:ident  resulting  from  his  continuation 
in  defendant's  employ,  and  for  any  acci- 
dent occurring  to  the  deceased  while  rnn- 
ning  trains  under  and  past  said  point 
after  he  knew,  or  [ought  to]  have  known, 
of  its  cond'tlon  aforesaid,  theplaintlfl  can- 
not recover,  and  your  verdict  will  be  tor 
the  defendant.  (3)  If  you  believe  from  the 
evidence  that  the  defendant's  track  runs 
around  a  mountain  side,  and  along  the 
bank  of  the  Arkansas  river,  and  that  prior 
to  the  accident  for  which  the  plaintiff  saes 
it  bad  been  raining,  and  by  reason  tiiereot 
the  earth  became  saturated  with  water, 
and  ttie  rock  and  ground  became  slippery 
and  soft,  the  earth  giving  way,  and  caus- 
ing a  land-slide,  In  which  a  large  rock,  to- 
gether with  earth  and  rubbish,  slid  down 
the  mountain  side,  and  across  the  defend- 
ant's track,  and  obstructed  it,  and  the  en- 
gine on  which  the  deceased  was  riding 
plunged  into  the  pile  of  earth  and  rock, 
and  was  derailed,  killlug  the  said  William 
Vosa,  you  are  instructed  that  such  a  risk 
is  one  of  the  hazards  assumed  by  the  de- 
ceased, for  which  the  defendant  wonid  not 
be  liable,  and  your  verdict  will  be  for  the 
defendant,  [unless  you  also  find  from  tlie 
evidence  that  the  defendant  railway  com- 
pan.v  was  guilty  of  negligence  or  careless- 
ness in  regard  to  said  rock.]  (4)  If  ycm 
believe  from  the  evidence  that  the  defend- 
ant's track  is  straight  for  a  distance  ot  2£> 
feet  just  east  of  the  point  where  the  ob- 
struction fell  upon  the  track  In  the  direc- 
tion from  which  the  train  approached  said 
obstruction ;  that  there  was  a  head-light 
on  the  engine,  and  that  an  object  like  said 
obstruction  could  have  been  seen  at  that 
distance  and  distinguished  by  the  light  re- 
flected from  the  bead-light;  and  in  that 
distance,  and  at  the  rate  of  speed  the 
train  was  running,  It  could  have  beea 
checked  in  time  for  the  deceased  to  have 
escaped  or  avoided  the  accident,  but  that 
the  deceased  [from  negligence]  failed  to 
discover  the  obstruction,  [or,  having  dis- 
covered it,  failed  to]  resort  to  the  neces- 
sary precaution  to  stop  the  train  and  pre- 
vent the  injury  until  the  engine  was  with- 
in a  few  feet  ot  the  obstructloni  when  it 
was  too  late  to  prevent  it,  and  the  engine 
was  thrown  from  the  track,  killing  the  de- 
ceased, you  are  Instructed  that  the  plain- 
tiff cannot  recover  anything  in  this  action, 
and  your  verdict  will  be  for  the  defend- 
ant." "(6)  If  you  believe  from  the  evi- 
dence that  the  defendant's  track  at  the 
point  where  the  accident  occurred  Is  along 
the  bank  of  the  Arkansas  river,  and  at 
the  base  of  a  mountain  side,  where,  in 
wet,  rainy  weather,  it  is  more  dangerous 
for  trains  to  pass  than  other  portions  ot 
defendant's  road,  on  account  of  liability 
to  land-slides,  and  that  the  defendant 
knew  [or  onght  reasonably  to  have 
knownT  ot  that,  and  that  on  the  partic- 
ular trip,  on  account  ot  the  rain,  he  had 
been  warned  to  use  extra  care  and   pre- 
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itlon.  It  was  hlB  doty  to  UHe  eztraor- 
dionry  care  In  rannlDK  tbe  train,  and  In 
tooklns  out  for  obBtroctions  on  the  track ; 
«Dd  It  h«  failed  to  use  snch  care  as  a  pm- 
4lent  person.  In  the  exercise  of  tbe  hiKhest 
dcBTeeofcare  and  diligence,  wonld  have 
done,  and  such  failure  contributed  to  tbe 
accident  and  the  death  of  the  deceased,  tbe 

filaintitt  cannot  recover  in  this  action.  (7) 
f  you  believe  from  the  evidence  that 
the  obBtractiun  could,  in  tlie  exercise  of 
doe  diilKenoe,  bave  been  discovered  200  feet 
or  mure  ahead  of  the  engine  on  the  night 
of  tbe  accident,  and  at  the  rate  of  spe.id 
the  train  was  running  at  tbe  time  of  the 
accident  the  train  could  have  been  slowed 
down  and  snfHcientlycheclced  to  have  pre- 
vented any  accident,  by  sounding  the 
vrhistle  for  brnlcea,  reversing  the  engine, 
and  working  steam  in  tbe  backward  mo- 
tion, and  that  each  means  to  stop  the 
train  and  pi-event  tbe  accident  are  those 
nsnuliy  resorted  to  liy  engineers  and  train- 
men uudur  similar  circnmstances,  you  are 
InKtriicted  that  It  was  the  duty  of  the  de- 
ceased to  do  so,  and  the  failure  on  his 
part  [to  discover  such  obstruction,  or,  if 
he  HDw  the  obstruction  in  time,]  to  take 
audi  precaution,  will  prevent  tbe  plainf  ff 
from  recovering  anything  from  the  defend- 
ant in  this  action.  And,  in  arriving  at 
the  precautions  taken  liy  the  deceased  to 
prevent  the  accident,  you  may  take  into 
consideration  the  position  of  the  lever  of 
tlie  engine  after  the  accident  occurred,  and 
whether  It  was  in  forward  or  backward 
motion;  also  as  to  wliether  the  danger 
«lgnal  was  given,  and  thew  bistle  for 
brakes  was  sounded ;  and  also  tbe  length 
of  tin>«  that  elapsed,  and  the  distance 
tile  train  moved,  from  the  moroest  the 
engineer  resorted  to  any  of  the  afore- 
said precautlonsuntil  the  engine  struck  the 
obstruction  and  the  accident  occurred." 
"{9)  If  the  Jury  believe  from  the  evi- 
dence that  tbe  track  was  dangerous  at 
tbe  point  where  tbe  accident  occurred  in 
wet  and  stormy  wentber,  and  that  de- 
ceased knew  [or  ought  to  have  known] 
tbe  danger,  and  had  been  cautioned  by 
the  con  Juctor  to  run  with  care  and  keep 
a  lookout,  and  might,  by  the  exercise  of 
•ach  a  degree  of  cai-e  as  a  prudent  man  in 
bis  position,  and  with  a  knowledge  of  the 
danger,  would  have  taken,  have  seen  the 
obstruction,  and  taken  steps  to  avoid  the 
accident,  and  that  be  did  not  [keep  such 
careful  lookout,  or,  having  seen  the  ol>- 
•tnK'tion,  did  not]  make  any  effort  to 
check  the  speed  of  the  train  or  to  avoid 
the  ficvident,  the  burden  of  proof  is  on  the 
plaintiff  to  explain  and  excuse  the  appar- 
ent negligence  on  the  part  of  the  deceased, 
and.  In  tbe  absence  of  evidence  explaining 
and  ezcnsing  the  failure  to  take  such  pre- 
cautions, the  Jury  will  find  for  the  defend- 
ant. (lU)  If  the  Jury  And  that  the  night 
was  wet -and  stormy;  that  tbe  deceased 
was  cantioned  on  that  night  by  tbe  con- 
ductor of  the  train  to  run  with  care;  and 
if  they  iM^ieve  he  knew,  or  had  sufficient 
means  of  knowing,  [and  ought  tu  have 
known,]  tbe  danger  -incident  to  that  part 
of  tbe  road  at  which  the  accident  occurred, 
ta  wet  and  atormy  weather,— It  was  his 
dqty  to  keep  his  engine  under  control,  and 
to  ran  at  snob  a  rate  of  speed  as  would 
T.18&w.no.S— 12 


have  enabled  him,  in  case  there  sbcnild  be 
an  obstruction  on  the  track,  to  stop  the 
train ;  and  if  he  could  have  done  this,  and 
failed  to  do  it,  this  administrator  cannot 
recover  In  this  action.^  "(18)  If  the  Jury 
find  that  the  rock  mentioned  in  the  com- 
plaint in  this  action  was  dangerous,  and 
that  the  defendant  was  neeilKent  in  not 
removing  it,  ttiat  is  not  sufficient  to 
charge  the  defendant  with  liability  for  the 
death  of  William  Voas,  unless  the  Jury  far- 
ther find  that  his  death  resulted  there- 
from. If,  therefore,  the  jury  believe  from 
the  evidence  that-  the  track  was  located 
at  the  foot  of  a  steep  mountain  side  or 
slope;  that  said  rock  did  not  fall  upon 
the  track,  but  that  the  eni^inewas  thrown 
therefrom  by  loose  earth  and  broken  stone 
or  slate  which  was  cast  npon  the  track  in 
M  land-slide  [irrespective  of  the  rock] 
caused  by  recent  rains  and  tbe  wet  and 
saturated  condlton  of  tbe  earth,  and  not 
from  any  fault  or  neglect  of  the  defendant, 
— they  will  and  for  the  defendant. " 

The  jury,  after  being  out,  brought  In  a 
verdict  for  the  plaintiff  for  96,600;  where- 
upon a  motion  for  a  new  trial  was  filed, 
overruled,  and,  exceptions  being  saved, 
the  defendant  appealed. 

Errors  assigned:  (1)  The  verdict  was 
not  sustained  by  sufficient  evidence,  and 
was  contrary  to  the  evidence.  «2)  The 
verdict  was  contrary  to  law.  (3)  Error 
in  declaring  the  law  as  set  out  in  inslrnc- 
tlons  1,  2,  3.  4,  and  5,  as  asked  by  plain- 
tiff, over  defendant's  objections.  (4)  The 
error  of  tbe  court  In  refusing  to  give 
prayers  2,  8,  4,  S,  6,  7, 9, 10, 13,  and  15,  as 
asked  by  the  defendant.  (6)  Error  of  the 
court  ill  modifying  prayers  2,  3,  4,  A,  7,  9, 
10,  und  IS,  and  in  giving  the  same  in  the 
modiHed  form,  over  defendant's  objections. 
(U>  Error  of  tbe  court  in  permitting  witr 
nesses  T.  C.  Moore  and  A.  H.  Tread  way 
to  detail  certain  conversations  between 
them  and  W.  W.  Adams  and  others,  which 
occurred  before  the  accident.  (7)  Error  of 
the  court  in  permitting  the  plaintiff,  on 
the  cross-examination  of  M.  N.  Kyle,  to 
ask  said  witness  if  he  had  had  certain  con- 
versations ^Ith  the  employes  of  the  road 
about  this  rock,  which  said  testimony 
was  incompetent.  Irrelevant,  and  wholly 
inadmlMBible.  (8)  Error  of  the  court  in 
permitting  witness  W.  W.  Adams  to  detail 
certain  conversations  claimed  to  have  been, 
had  with  others  after  the'  accident,  which' 
were  incompetent  and  inadmissible.  (9) 
Because  the  verdict  is  excessive,  and  ap- 
pears to  have  been  given  under  the  influ- 
ence of  passion  or  prejudice. 

It  is  evident  from  the  statement  of  this 
cane  that  tbe  questions  Involved  in  it  are 
mainly  questions  of  fact,  dependent  for 
their  solution  npon  the  preponderance  of 
the  testimony  determined  by  the  verdict 
of  the  jury.  In  considering  the  evidence 
to  support  the  verdict,  this  court  consid- 
ers only  whether  there  is  any  evidence  to 
support  It.  It  has  been  long  the  rule  in 
this  court  that  it  will  not  disturb  the  ver- 
dict of  the  Jury  where  there  is  evidence  to 
support  it,  although  the  court  might  be 
Inclined  to  think  the  weight  of  the  evi- 
dence Is  against  the  verdict.  Sparks  v. 
Beavers,  11  Ark.  030;  Oliver  v.  State,  84 
Ark.  682;  Railroad  Co.  v  Barrecf,  SI  Ark. 
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306;  and  ArkantiaBdeclBJoDspaaBiin.  There 
iu  not  H  total  want  ot  evidcncn  tu  support 
the  coucluBlon  at  which  the  Jury  must  have 
arrived,  that  tbedeatb  o(  Wiliiam  Vosa  was 
cauBPd  by  the  negligence  of  the  railroad 
company. 

As  to  the  defense  of  contributory  negli- 
gence, the  harden  of  propf  was  on  the  ap- 
pellant. Considering  all  the  facts  and  cir- 
cumstances in  the  case,  and  the  province 
of  the  Jury  to  construe  the  testlinuny,  to 
determine  its  weight,  to  mal<e  such  infer- 
ences from  It  an  were  reasonable,  and,  In 
case  of  Irreconcilable  conflict,  to  believe  or 
disbelieve  the  witnesses  on  either  side,  tlila 
court  is  not  at  liberty  to  reverse  the  judg- 
ment on  the  ground  that  the  defense  of 
contributory  negligence  was  fully  estab- 
llshed  by  the  appellant,  even  if  this  court 
believed  that  it  was  proven  by  the  pre- 
ponderance ot  the  evidence.  The  jury  were 
at  liberty  to  consider  all  the  circumstanceB 
in  the  case.  They  might  have  considered 
whether,  at  the  time  of  the  derailment  of 
the  engine,  the  railroad  track  along  the 
aide  of  tbe  mountain,  at  and  near  the 
place  where  it  occurred,  was  probably  ob- 
scured by  mist  and  fog;  whether  the  rock 
which  brought  down  the  earth  and  shale 
that  covered  the  track  of  the  railway  slid 
down  the  Bide  of  the  mountain  bo  short  a 
time  before  the  approaching  train  reached 
the  point  of  the  wreck  as  to  afford  no  time 
or  opportunity  for  tbe  enginjeer  to  reverse 
bis  engine,  call  (or  brakes,  and  sand  the 
track,  or  to  prevent,  liy  any  possible  exer- 
cise of  care  and  prudence,  the  derailment 
ot  hia  engine.  This  rock  came  down  the 
mountain  side  after  about  it  and  before 
6:15  o'clock  a.  m.  No  one  knows  the  mo- 
ment it  fell.  It  may  be  thut  had  It  fallen 
a  minute  earlier  or  a  minute  later  than  it 
did  tbe  train  would  have  been  stopped  he- 
tore  reaching  it,  or  would  have  passed  the 
spot  before  it  tell.  "Contributory  negll- 
genceis  a  matter  of  defense,  and  tbe  burden 
of  proving  It  rests  on  the  defendant.  It  Is 
not  presumed."  Railroad  v.  Leverett,  48 
Ark.  348,  3  S.  W.  Rep.  50.  The  love  of  life 
and  the  lustinct  ot  preservation,  being  the 
strongest  motive  that  could  Impel  a  rea- 
sonable being  to  the  exercise  otcare  to 
grevent  an  occurrence  that  would  proba- 
ly  deprive  him  of  existence,  will  stand  for 
proof  of  care  until  the  contrary  appears, 
and  the  mere  fact  of  injury  will  not  over- 
come it.  Railroad  Co.  v.  Rowan, 68  Pa.  St. 
899;  Allen  v.\VilllHrd,fi7  Pa.St.380;  Flynn 
V.  Railroad  Co.,  lH  Mo.  212. 

In  conBiderlng  the  instructions,  it  is  nei- 
ther necesHary  nor  proper  that  they  should 
be  here  all  discussed.  Ah  to  the  instruc- 
tions asked  by  the  appellant,  and  refused 
by  tbe  court  without  modlfloation,  and 
which  were  modiHed  and  given  by  the 
eourt  as  modified,  let  it  suffice  to  say  that 
we  think  they  were  quite  as  favorable  to 
the  appellant  as  they  should  have  been, 
and  they  were  not  injured  by  the  modifica- 
tions, all  ot  which  seem  either  proper  or 
harmless.  Tbe  words  "from  negligence" 
need  not  hare  been  added  in  the  fourth  of 
•aid  instructions,  but  they  In  no  way 
changed  its  meaning. 

As  we  understand  from  tbe  brief  ot  tbe 
api>ellant's  counBel,  it  does  not  insist  np- 
«B  objections  to  any  of  tbe  Instrnctiona 


given  tor  the  appellee  save  Nos.  1,  2,  and 
3.  Counsel  for  tbe  appellant  contend  that 
prayer  No.  1,  given  tor  appellee,  makes  the 
railroad  company  an  ^nsurerotthesatety  ot 
the  hili-side  under  which  the  accident  oc- 
curred, and  that  it  is  obnoxlousto  the  ol>- 
Jection  to  prayer  No.  2,  in  the  case  ot  Rail- 
road V.  Dutfey,  86  Ark.  607.  While  the  in- 
struction No.  1  In  the  case  at  bar  is  not  hap- 
pily expressed,  wedo  not  think  It  obnoxious 
to  the  objection  urged  against  It.  In  the 
first  sentence  ot  this  instruction  tbe  court 
told  the  jury  that  the  railroad  company. 
It  it  employed  William  Vohb  as  engineer 
upon  Its  line  of  railway,  assumed  a  duty 
to  him  to  construct  and  maintain  its  road- 
bed and  road-way  in  a  reasonably  Rate 
condition,  etc.  In  tbe  latter  part  ot  the 
necoud  sentence  ot  this  Instruction,  the 
court  told  the  jury  that  it  it  believed  from 
the  evidence  that  "the  plaintiff's  intestate 
was,  without  any  fault  or  contribntory 
negligence  on  his  part,  killed  at  tbe  time 
and  In  the  manner  charged  in  the  plain- 
tiff's complaint,  and  that  said  death  was 
caused  by  tbe  defective  condition  of  de- 
fendant's road-bed  or  road-way,  and  that 
such  detective  condition  was  known,  ur 
by  the  exercise  ot  reasonable  care  and  dili- 
gence on  ItH  part  could  have  been  known, 
to  defendant,  the  jury  should  find  for  the 
plaintiff. "  Taken  literally  and  alone,  tbia 
would  seem  to  make  the  railroad  com- 
pany an  absolute  insurer  against  all  pus- 
Bible  detects  in  their  road-bed  or  road- 
way, which  is  not  tbe  law ;  tor,  as  was 
said  In  Rnlli'oad  v.  Dutfey,  35  Ark.  607, 
"the  law  makes  no  unreasonable  demands. 
It  does  not  require  from  any  man  super- 
human wisdom  or  foresight.  Therefore 
no  one  is  guilty  of  culpable  negligence  by 
reason  of  tailing  to  take  precautions  which 
no  other  man  would  be  likely  to  take  un- 
der the  Bame  cirrumstances.  **  But  we 
think  it  evident  from  the  preceding  first 
clause  of  the  instruction  that  this  was 
not  intended  nor  was  understood  to  be 
tile  meaning  conveyed  by  this  part  of  the 
Instruction.  We  think  it  sufficiently  claar 
that  by  the  words,  "defective  condition  of 
defendant's  road-bed  or  road-way,'*  as 
used  in  the  instruction,  was  meant  and 
intended  a  condition  ot  the  road-bed  or 
road-way  n«>t  reasonably  safe. 

We  are  borne  out  In  this  by  the  eleventh 
instruction  given  for  the  appellant,  in 
which  the  court  told  the  Jury,  in  substance, 
that  if  tbe  company  had  examined  the 
mountain  side,  and  pulled  down  all  rocks 
that  were  found,  on  examination  by  a  care- 
ful and  competent  section  foreman,  to  be 
dangerous  and  threatening,  and  reasona- 
bly believed  those  to  be  sate  and  secure 
which  were  left  after  sncb  examination, 
this  was  a  compliance  with  the  measure  of 
diligence  which  tbe  law  imposed  upon  the 
defendant.  And  In  tbe  flrat  instruction 
given  tor  tbe  appellant  the  jury  were  told 
that:  "(1;  You  are  instructed  that  the 
railroad  company's  liability  to  tbe  plain- 
tiff's intestate,  William  Voss,  witb  regard 
to  tbe  track, "etc.,  "is  not  so  great  as  to 
warrant  to  its  servants  the  safe  condition 
ot  its  track  and  line.  The  only  guaranty 
is  that  reasonable  care  shall  be  naed  in 
constructing  and  in  keeping  it  in  repair 
and  in  operating  it.    II.  therefore,  jroa  be- 
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Ii«ve  Irom  tbe  evidence  that  the  defendant 
OHed  reasonable  rare  In  keeping  In  repair 
and  in  operating  Its  line,  and  caused  its 
track  to  be  carefully  examined  and  In- 
Bpected  by  acompeteot  track-walker,  with- 
in a  reaRonable  time  before  the  accident 
happened,  and  that  the  track  and  line 
was  found  to  ba  clear  of  obstructions  and 
In  a  safe  condition,  yoo  are  instructed 
that  It  complied  with  all  the  daty  it  owed 
to  William  Voss,  deceased  ;  and,  for  any 
accident  resulting  from  a  derailment  of  the 
en^ne  by  reason  nl  a  land-slide  npun  the 
track,  tbe  defendant  would  not  be  liable, 
it  being  an  accident  incident  to  bis  em- 
ployment, and  a  risk  which  be  assumed, 
and  the  plaintiff  cannot  recover  anything 
in  this  action." 

With  this  understanding,  we  think  the 
first,  second,  and  third  instroctions  for 
the  plaintiff  below,  rnnstraed  In  connec- 
tion with  the  flrst  and  eleventh  givea  for 
tbe  defendant,  come  within  the  principle 
laid  down  by  this  court  in  Railroad  v. 
Leverett,48Ark.  345,8  S.  W.  Rep.  60,  where 
tbe  court  said :  "  The  negligence  of  the  ap- 

geilant  [in  tailingj  tn  supply  a  safe  road- 
e<I  or  place  and  tools  for  the  deceased, 
wuH  not  a  hacard  and  risk  usually  or  nec- 
essarily attendant  upon  ur  incident  to  tbe 
performance  of  his  contract;  nur  was  it 
one  which  the  deceaned,  in  legal  cuntem- 
platlon,  is  presumed  to  have  assumed,  for 
the  obvious  reason  that  be  was  to  use 
Ruch  road-bed,  place,  and  tools  as  were  to 
be  provided  by  the  appellant,  and  had 
and  was  to  hare  nothing  to  do  with  con- 
structing the  road-bed  and  pluce  and  pur- 
cbasiDK  the  tools,  or  with  the  preserva- 
tiuo  and  maintenance  of  such  road-bed 
and  tools  In  suitable  condition  after  they 
were  supplied.  This  risk  is  not  within  tbe 
contrHct  of  service.  If  It  was,  appellant 
would  have  been  relieved  of  all  pecuniary 
reapoiiHlbillty  tor  failure  to  perform  tbe 
obligation  be  had  assumed.  Sneh  a  doc- 
trine is  destructive  of  all  just  ideas  of  the 
obliiiation  arising  out  of  such  contracts 
of  service,  and  would  withdraw  all  pro- 
tection from  such  employes.  A  doctrine 
that  leads  to  such  results  is  contrary  to 
reason,  and  unworthy  the  sanction  of  any 
court."  Again,  on  page  347,  48  Ark.,  and 
page  55,  8  ij.W.  Rep.,  the  court  said :  "  He 
[the  servant]  is  not  bound  to  make  an  ex- 
amination to  and  defects.  There  is  no 
siicb  legal  obligation  Imposed  upon  him. 
That  Is  the  duty  of  the  master.  Tbe  serv- 
ant is  not  bound  to  search  for  dangers,  ex. 
cept  tbose  risks  that  are  patent  to  ordi- 
nary observation.  He  has  a  right  to  rely 
a|>on  tbe  Judgment  and  discretion  of  his 
master,  and  that  he  will  fully  perform  his 
dnty  towards  him."  We  find  no  substan- 
tial error  in  the  Instructions. 

On  tbe  trial,  on  cross-examination  of 
appellant's  witness  Kyle,  plaintiff's  coun- 
sel, over  defendant's  objection,  was  per- 
mitted bytbe  court  to  ask  Kyle :  "  Did  yon 
on  tbe  morning  of  the  wreck,  at  the  place 
of  tbe  wreck  where  Voss  was  killed,  tell 
W.  W.  Adams  that  you  bad  two  or  three 
or  tonr  times  called  the  attention  of  the 
road-master  to  that  particular  rock  which 
bad  fallen,  and  its  dangerous  position?" 
Tbe  appellant's  counsel  contends  that  this 
waa  Incompetent,  because  not  a  part  of 


the  res  gestae.  The  court  permitted  tbe 
question,  and  the  witness  answered,  "I  did 
not."  Thereupon  W.  W.Adams  was  re- 
called, and  asked :  "Did  you  not  see  M.  N. 
Kyle  at  the  wreck  on  the  morning  of  the 
same,  and  did  he  not  then  and  there  say 
to  you  that  be  bad  three  or  four  times 
called  the  attention  of  the  road-master  to 
the  rock  which  had  fallen,  and  about 
which  you  testified  here?"  Witness  an- 
swered :  "The  following  morning  we  were 
standing  talking  about  it,  and  he  did  tell 
me  so."  The  answer  was  objected  to, 
but  tbe  objection  was  overruled.  While 
this  was  no  part  of  tbe  res  gestae,  the 
questions  and  answers  were  admissible  to 
show  that  Kyle  had  made  a  statement 
different  from  and  contradictory  to  that 
which  he  made  in  court.  Mausf,  Dig.  § 
2902.  Tbe  proper  foundation  was  laid  for 
introducing  other  evidence  to  contradict 
Kyle,  by  asking  him  if  he  had  not  mads 
the  statement  at  a  certain  time  and  place. 
Was  there  any  evidence  to  warrant 
damages  to  the  amount  given  by  the  ver- 
dict,—$6,500?  The  evidence  showed  that 
William  Voss  in  his  life-time  contributed 
regularly  every  month  to  the  support  of 
his  mother  and  her  Invalid  daughter,  by 
giving  the  mother  from  $30  to  $40,  and 
sometimes  $50,  per  month;  and  that  be 
gave  his  sister,  who  was  part  of  the 
mother's  family,  $5,  $10,  $15,  and  $20  per 
month,  when  necessary;  that  William 
Voss  was  a  healthy,  stout  man  whose  ex- 
pectancy of  life  was  about  32J^  years ;  that 
Mrs.  Voss,  his  mother,  was  59  years  of 
agu,  and  that  her  expectancy  was  about 
14^ years;  and  that  the  daughter  was  19 
years  old,  and  that  her  expectancy  was 
about  42  years;  that  Voss  earned  from 
$100  to  $150  per  month,  as  a  locomotive 
engineer.  The  jnry  were  at  liberty  to  con- 
sider that,  in  aiding  and  supporting  the 
daughter,  (a  part  of  the  mother's  family 
and  an  invalid,)  William  Voss  was  there- 
by contributing  to  the  support  of  tbe 
mother,  who  was  his  next  of  kin.  Put- 
ting the  amounts  which  he  monthly  con- 
tributed to  aid  la  his  mother's  support 
at  $40  per  montb,  and  her  life  expectancy 
at  14^  years,  and  we  have  as  tbe  amount 
he  would  have  contributed  toher  support, 
at  that  rate,  had  he  lived  out  his  expect- 
ancy, and  continued  the  contributions, 
the  sum  of  $7,080,  not  considering  what 
he  regularly  gave  his  invalid  sister.  The 
question  of  damages  was  properly  sub- 
mitted to  the  jury,  and  tbe  verdict  is  not 
without  evidence  to  support  It.  The  judg- 
ment is  afBrmed. 

CocKRiLL,  C.  J.,  did  not  participate  in 
tbe  decision  of  tbls  case. 


Stottb  v.  BROOKFIKU). 
{.Sapreme  Court  of  Arkcmsas.    Jan.  IS,  IMS.) 

ExKCDTioN  Bale— TiTLK  of  Pusohabbb — Rxflbv 
IN— Cutting  Tikbbb  froii  Lajtd. 
1.  A  decree  awarded  to  the  plaintiff  a  spe- 
cific sum  of  money,  declared  the  amount  a  lien 
on  certain  land,  and  directed  that  the  land  be 
sold  in  satisfaction  thereof.  A  sale  was  made 
by  a  commissioner,  in  accordance  with  the  de- 
cree, bat  the  sale  was  never  oooflrmed.  H«Id, 
that  the  laud  might  be  sold  nnder  a  general  azo- 
ctttion  issaed  oo  such  decree^ 
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8.  A  purchaser  at  execution  sale,  made  dur- 
ing the  ezistence  of  the  Jndgment  Hen,  tahss  a 
title  superior  to  that  acquired  by  a  deed  from 
the  Jadgment  debtor,  made  after  tne  rendition  of 
the  JudKment,  where  it  is  not  shown  that  such 
purchaser  was  apprised  of  any  irregularity  In 
the  Judgment  or  execution. 

8.  Where  one  enters  upon  land  in  the  con- 
structive possession  of  another,  knowing  the 
latter's  claim  of  ownership,  and  cuts  timber, 
which  he  afterwards  converts  into  oross-ties,  such 
conversion  does  not  so  destroy  the  timber's  iden- 
tity as  to  prevent  the  owner  from  reooveriiig  it 
by  an  action  of  replevin. 

Appeal  from  circuit  coart,  Poinsett 
county;  J.  E.  Riddick,  JndKe. 

Replevin  by  Jamea  C.  Bruokfleld  against 
James  M.  Stotts  for  4,000  cross-ties. 
Plaintiff  introduced  In  evidence  a  deed 
from  the  sherltf  of  Poinsett  county  tobim, 
bearinK  date  Augnst  1,  1888,  from  which 
It  appears  that  iJemuel  McOnlre  recovered 
a  Judgment  in  the  Poinsett  circuit  court 
on  the  2d  day  of  October,  1885,  against  W. 
L.  Uuglies  tor  f242,  and  that  on  the  22d 
day  uf  February,  1887,  an  execution  was 
issued  thereon,  and  that  the  land  upon 
which  the  timber  was  cut  was  sold  on  the 
18tb  day  of  April  by  the  sheriff  to  the 
plaintiff.  Defendant  introduced  in  evi> 
dence  a  deed  to  himself  from  W.  L.  Hughes, 
dated  January  29,  1887,  conveying  the 
land  in  question.  Plaintiff  obtained  judg- 
ment, and  defendant  appeals.    Affirmed. 

J.  C.  Hnwtborae,  for  appellant.  Sun- 
ders A  Wa£iSr/aM,  for  appellee. 

CocKRiLL,  C.  J.  The  appellant  assigns 
two  errors  for  the  reversal  of  the  Judg- 
ment, and  suggests  no  other  question: 
First,  that  the  plaintiff  has  shown  no  title 
to  the  land  from  which  the  erosH-tles  In 
suit  were  cnt;  secone/,  that  in  no  event 
should  the  recovery  be  for  anything  ex- 
cept the  stump  value  of  the  tlmlier. 

1.  As  to  the  title.  The  decree  In  the  case 
of  McGuire  v.  HngheH,  which  was  put  In 
evidence,  awards  tu  the  plaintiff  a  specific 
sum  of  money,  to  be  recovered  of  the  ap- 
pellant, declares  the  amount  u  lien  on  the 
land  in  dispute,  and  directs  that  It  be 
sold  by  a  comralBsloner  to  pay  off  the 
charge  adjudged  airalnst  it.  Tlie  commi-i- 
alonersold  the  land  to  McGuire,  in  accord- 
ance with  the  order,  in  part  satlafactiun 
of  the  decree,  but  the  sale  was  never  con- 
firmed. Tlie  title  to  tlie  land  remained, 
therefore,  in  Hughes.  Apel  v.  Keisey,  47 
Ark.  413,  2  S.  W.  Rep.  102.  Being  the 
property  of  the  judgment  defendant,  It 
was  bound  by  the  general  lien  of  the  judg- 
ment from  the  date  of  Its  rendition. 
When  a  judgment  in  persofl/tm  in  a  fore- 
closure suit  is  only  for  the  deficiency  that 
may  exist  after  the  sale  of  the  condemned 
property,  the  rule  seems  to  be  that  it  car- 
ries no  general  iien  until  after  a  deflciency 
Is  ascertained.  Bell  v.  Gilmore,  25  N.  J. 
Eq.  104.  But  the  Judgment  against  Hughes 
Is  for  a  definite  sum,  and  contains  all  the 
necessary  elements  of  a  judgment  at  law 
for  the  recovery  of  money.  The  statute, 
therefore,  nKikes  it  a  lien  on  the  lands  of 
the  defendant.  Price  v.  Bank,  14  Ark.  53. 
A  general  execution  may  iseiue  on  such  a 
judgment  without  an  order  of  court. 
Whether  the  plaintiff  may  be  required  to 
exhaust  the  specific  remedy  given  by  the 


decree  before  resorting  to  a  general  exe- 
cution is  a  question  that  can  be  raised 
only  by  the  defendant  in  the  execution  be- 
fore the  sale,  or,  at  furthest,  before  the 
deed  is  executed.  The  principle  to  be  de- 
duced from  the  authorities,  tu  which  this 
court  has  steadily  adhered.  Is  that  tbe 
title  of  a  purchaser  at  execution  sale  who 
Is  not  proved  to  be  at  fanlt  cannot  b^  im- 
paired by  showing  a  mere  Irregularity  la 
tbe  issuance  of  the  process.  Adarason  ▼. 
Cummins,  10  Ark.  543;  Meredith  v.  Scailion, 
61  Ark.  861,  11  S.  W.  Rep.  516;  Garden  ▼. 
Lane,  48  Ark.  216.  2  S.  W.  Rep.  709.  Tiie 
appellee  in  this  case  purchased  the  land  at 
a  sale  under  a  general  execution  iscned 
apon  the  judgment  above  mentioned,  and 
It  Is  not  shown  that  he  was  apprised  of 
any  Irregularity.  As  the  lien  upon  the 
Judgment  had  not  expired  when  the  sale 
was  made,  the  title  of  the  appellee,  who 
was  the  purchaser,  was  superior  to  tbat 
of  tbe  appellant,  who  held  by  conveyance 
from  the  execution  defendant,  mnde  after 
the  rendition  of  the  jndgment.  It  follows 
that  the  plaintiff  was  tbe  owner  of  tbe 
land,  and  therefore  of  the  trees  cut  from 
It.  Stewart  v.  Scott,  14  Ark.  431.  Tbe 
facts  in  reference  to  tbe  title  were  undis- 
puted. It  was  the  province  of  tbe  court 
to  draw  the  legal  deduction  from  the  un- 
disputed facts,  and  it  would  not  have 
prejudiced  the  appellant  if  tbe  jury  had 
been  charged  that  the  title  was  in  the  ap- 
pellee. 

2.  The  appellant  conceded  the  appellee's 
right  to  recover  Jndgment  if  his  title  to  tbe 
land  is  established,  but  he  insists  that  It 
shall  not  be  for  the  return  or  value  nf  the 
property  in  Its  enhanced  state.  The  ques- 
tion is  raised  only  by  the  court's  charg«), 
as  set  out  below, and  byits  refusal  to  eive 
theconvertie  thereof ,  v'«. :  "If  tbe  jury  find 
from  the  evidence  that  plaintiff  was  tlie 
owner  of  certain  wild  .Hnd  unoccupied 
lands,  and  that  the  defendant,  knowing 
that  plaintiff  claimed  to  be  the  owner  of 
said  lands,  without  right,  and  without 
authority  or  consent  of  plaintiff,  entered 
upon  said  land,  and  cut  tlierefrom  Mml>er. 
and  made  the  same  Into  the  tiee  In  quen- 
tlon  In  this  suit,  th'ey  will  find  for  the 
plalntIR,  and  assess  the  value  of  the  ties 
at  their  fair  market  value.  •  •  •  l^he 
defendant  cannot  In  this  suit  recover  any- 
thing for  the  work  and  labor  pertortned 
by  him  on  said  ties,  even  if  said  labor  vras 
performed  in  good  faith,  under  the  belief 
that  he  had  title  to  said  land." 

While  It  is  difficult  tn  draw  from  Mie  au- 
thorities a  rule  by  which  we  may  deter- 
mine with  certainty  what  change  In  the 
original  property  converted  will  destroy 
its  identity,  so  that  replevin  wfli  not  lie 
for  Its  recovery,  It  is  settled  that  tbe  coo- 
version  of  timber  into  cross-ties  Is  not 
sncb  a  change,  whether  the  change  has 
been  wrought  by  a  willful  or  an  innocent 
wrong-doer.  McKlnnis  v.  Railway,  44 
Ark.  210.  It  may  be  that  one  who  is  in 
the  quiet  possession  of  land,  claiming  it 
against  the  true  owner  under  the  honest 
belief  that  It  is  his  own, cannot  be  subject- 
ed to  a  trial  of  his  title  in  an  action  of  re- 
plevin for  timber  cat  npon  the  land.  Beat- 
ty  V,  Brown, 85  Ala.  i'09,  4  South.  Rep.  e09. 
But  that  Is  not  the  theory  upon  wblcb  the 
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appellant  baa  prenented  hte  case,  either  in 
taiR  abstract  of  tbe  lacta  or  In  bio  argu- 
ment. The  charge  of  tbe  coart  Koes  upon 
tbe  hypothesis  that  tbe  appelant  entered 
opon  tbe  conatmcttve  puBMeealon  of  the 
appellee,  who  waa  tbe  owner,  and  cnt  the 
ties,  knowing  tbe  appellee's  claim  of  own- 
ership. Tbe  appellant  baa  not  soggested 
that  the  evidence  does  not  support  tbat 
hypothesis,  or  that  there  is  any  evidence 
to  contradict  it.  The  established  practice 
does  not  require  us  to  search  the  record, 
to  ascertain  it  the  court  baa  committed  an 
NTor  of  which  the  appellant  makes  no 
complaint.  In  such  rase  the  presumption 
is  that  no  error  exists.  Taking  tbe  hy- 
pothesis upon  which  the  charge  is  based 
as  tbe  true  state  of  tacts,  the  conclusion 
coincides  with  tbe  Judgment  In  McKlnnis 
T.  Railway,  44  Ark.  210.  The  Judgment 
must  be  affirmed. 


Chandler  y,  Lazarus  et  ml. 

(Supreme  Court  cf  ATkantag.    Jan.  18,  18W.) 
Tkespass— Practicb— Fii.inoDbmdkkkk— Wajvsb 

— CoUXTER  CLAnf  —  ISBTRUCTIONS  — RSVIBW  OH 

ArrsAL— New  Tkiai,— Nbwlt-Dibcotexkd  Evi- 

DBRCB. 

1.  An  action  for  tresoaas  to  realty,  brought 
OB  tbe  chuncery  side  of  the  court,  may  properly 
be  tnmatorred  to  tbe  law  dooket. 

'i.  Where  a  demarrer  is  filed' after  the  Jury  is 
Impaneled,  with  tbe  consent  of  the  opposite  party, 
he  cannot  complain,  on  appeal,  of  the  time  at 
-nrhich  the  demurrer  was  interposed. 

3.  Under  a  statute  that  provides  that  a  coun- 
ter-claim must  be  a  cause  of  action  arising  out 
of  the  contract  or  transactions  set  forth  in  the 
complaint,  or  connected  vrith  the  subject  of  tbe 
action,  it  is  not  allowable,  in  an  action  for  dam- 
age to  plaintiffs'  buildin;;  from  water  dripping 
from  defendHnt's  roof,  to  set  up  as  a  counter- 
claim that  the  water  from  plaintiffs'  building 
had  Injured  defendant's  foundations,  since  the 
two  causes  of  action  are  entinjly  independent 

4.  In  an  action  for  damage  to  the  wall  of  a 
bnildinir  caused  by  water  dripping  from  the  loof 
of  an  adjoining  buUding,  the  defendant  requested 
the  judge  to  charge  that,  "if  the  jury  believe 
from  the  evidenoe  that  the  inside  wails  of  the 
bouse  uf  the  plaintiffs  wore  injured  from  leaks 
In  their  own  roof,  then  they  will  find  for  the  de- 
fendant. "  Held  proper  to  amend  the  instmotion 
by  inserting  after  the  word  "roof  the  words 
"and  not  from  defendant's  roof, "  since  plaintiffs 
wonld  have  a  cause  of  action  whether  defendant 
was  responsible  for  all  or  only  a  part  of  the  in- 
jury. 

5.  In  such  case  It  is  not  reversible  error  to 
omit  to  tell  the  jury  that,  if  plaiotiffs'  damage 
was  caused  by  leaks  from  both  roofs,  they  should 
return  a  verdict  for  plaintiffs  for  only  so  muuh 
of  the  damage  aawas  oaused  by  defendant's  neg- 
lect, where  no  request  for  suoh  an  inatructlon  is 


&  Where  there  is  evidence  to  sustain  s  ver- 
dict, it  will  not  be  disturbed  on  appeal. 

7.  A  new  trial  will  not  be  granted  on  account 
of  newly-discovered  evidence,  where  the  moving 
perty  does  not  show  when  he  discovered  the  ev- 
bence,  or  that  he  used  any  diligence  to  find  11 

Appeal  from  circuit  court,  Ouachita 
county;  Chables  W.  Smitb,  Judge. 

Action  by  Laiarus  &  Levy  against  D. 
W,  Chandler  to  recover  damages  tor  In- 
Jury  to  plalntillB*  wall  by  reason  of  defend- 
ant's negligencR.  Piaintitrs  obtained  Judg- 
ment, and  defendant  appeals.    Affirmed. 

Ben  Wf.  Johnson,  tor  appellant.  Buna  A 
Gnugban,  for  appeUuea. 


Battlk,  J.  LaaaruB  ft  Levy  brought 
this  action  against  Chandler  in  the  Oua- 
chita circuit  court,  on  tbe  chancery  side 
thereof.  They  alleged  In  their  complaint 
that  they  were  tbe  owners  of  lot  15,  In 
block  8,  in  tbe  city  ol  Camden,  and  a  brick 
bnilding  thereon  which  covered  the  entire 
lot:  tbat  the  defendant  owned  the  lot  ad- 
joining thelrlot  on  the  west  and  the  frame 
bnilding  thereon ;  that  the  last-mentioned 
building  had  a  shingle  roof,  which  sloped 
east  and  west,  so  that  the  eaves  thereof 
were  several  feet  lower  than  plaintiffs' 
eastern  wall  and  the  "comb  "  of  the  defend- 
ant's house;  that  on  tbe  east  side  next  to 
their  wall  the  defendant's  root  had  no 
gutter  for  catching  and  carrying  oft  tbe 
rain  or  water  falling  upon  bis  building; 
and  that  all  the  water  falllag  on  tbe  east- 
ern half  of  his  roof  was  discharged  and 
thrown  against  and  upon  the  west  wall 
of  the  plalntlSti'  building,  and  thereby  in- 
jured it,  (the  wall,)  to  the  damage  uf  the 
plaintiffs  in  the  sum  of  $2,000,  tor  which 
tbey  asked  Judgment. 

The  defendant  answered  the  complaint 
of  plaintitts,  and  denied  tbat  his  house 
was  so  constructed  as  to  throw  water  up- 
on or  against  the  wall  of  plaintiffs,  or 
that  he  injured  them  in  tbe  nianneralleged 
in  their  complaint.  He  alleged  that  tbe 
damaged  condition  of  the  plaintiffs'  wall 
was  owing  to  a  defective  roof  on  their 
own  building;  and,  by  way  of  counter- 
claim, alleged  that  a  water-spout  at- 
tached to  plaintiffs'  wall  conveyed  a  part 
of  tbe  water  falling  on  pialntins'  ruof  un- 
der his  house,  and  thereby  endangered  tbe 
foandation  of  his  building,  and  flooded  bis 
cellar,  tu  his  damage  of  f  10<). 

The  iilalntltfB  replied,  and  denied  defend- 
ant's counter-claim,  and  asked  tbat  the 
action  be  transferred  tu  the  law  side  of  tbe 
court;  and  it  was  so  transferred. 

Upon  the  trial,  and  alter  a  Jury  was  Im- 
paneled, the  plaintilTs,  by  leave  of  the 
court  and  tbe  consent  of  the  defendant, 
demurred  to  the  counter-claim.  The  de- 
murrer was  sustained  by  the  court,  and 
tbe  defeudont  excepted. 

There  was  no  controversy  about  the  de- 
fective condition  ol  plaintiffs'  wall;  that 
was  conceded.  Evidence  was  adduced 
tending  to  prove  that  the  wall  was  dam- 
aged by  water  discharged  against  it  by 
the  defendant's  roof,  and  that  this  water 
was  thrown  upon  It  through  the  falluraof 
the  defendant  to  place  good  and  sufficient 
gutters  under  the  eaves  ot  bis  root.  On 
the  part  of  tbe  defendant,  evidence  was 
adduced  tending  to  prove  that  tbe  water 
from  his  ruof  was  not  discharged  upon 
plaintiff's  wall,  and  that  Its  damaged  con* 
ditlon  was  owing  entirely  to  the  defective 
rout  or  constraction  of  their  building. 
No  witness  testified  tbat  the  damage  was 
produced  by  both  causes. 

The  defendant  asked  the  court  to  In- 
struct the  Jury  as  follows:  "It  the  jury  be> 
lieve  from  the  evidence  that  the  inside 
walls  ot  thebuuse  ot  plaintiffs  wereinjured 
from  leaks  in  their  own  roof,  then  they 
will  find  for  the  defendant."  And  the 
court  amended  it  by  Inserting,  after  the 
words  "their  own  roof,"  the  words  "and 
not  from  tbe  defendant's  roof,"  and  gave 
it  as  amended.    Another  instruction  was 

le 


Digitized  by  VjOOQI 


182 


SOUTHWESTERN  REPORTER.  You  18. 


(Ark. 


Hsked,  and  was  amended  in  the  same  man- 
ner; but,  an  this  amendment  presents  tbe 
same  qnestion  as  the  former,  tt  is  not  nec- 
essary to  set  it  oat. 

The  result  o(  tbe  trial  was  a  verdict  and 
JndKment  in  favor  ot  plaintiHs  against 
the  defendant  for  9150. 

Tbe  defendant  moved  for  a  new  trial 
(1)  because  the  circuit  court  transferred 
the  action  to  the  law  docltet;  ^2)  becamw 
tbe  plaintiffs  were  permitted  to  demur  to 
the  counter-claim  after  tbe  commencement 
of  the  trial,  and  because  thedemurrer  was 
sustained;  (3)  because  tbe  court  erred  in 
amending  instructiuns;  (4)  because  the 
verdict  was  contrary  to  the  law  and  evi- 
dence; (6)  because  of  newly-discovered  ev- 
idence. 

The  newly-discovered  evidence  was  the 
testimony  of  one  Jake  Simmons.  Defend- 
ant said  he  could  prove  by  SlmmonH  that 
he  (Simmons)  was  "a  roofer  and  tinner," 
and  that  the  gutter  of  the  roof  ot  plain- 
tiffs' building  "was  always  too  small  for 
the  purpose  of  conveying  oil  the  roof  wa- 
ter in  times  of  a  heavy  rain ; "  that  it  has 
''l>een  out  of  repair,  and  leaked,  and  leaks 
now,  and  will  continue  to  overflow  until 
enlarged :  and  that  all  the  damage  to  the 
wall  of  plaintiffs  Is  from  leaks  in  their  own 
roof."  The  defendant  did  not  show  that 
Ite  had  used  any  diligence  to  find  this  evi- 
dence, or  when  It  was  discovered. 

The  motion  was  denied,  and  tbe  defend- 
ant appealed. 

1.  The  action  was  properly  transferred 
to  the  law  docket.  The  issues  In  it  were 
law  Issues,  and  should  have  been  tried  as 
such  issues  are  tried  in  proceedings  at 
law.  Organ  v.  Railroad  Co.,  61  Ark.  235, 
11  8.  VV.  Rep.  96. 

2.  Appellees  demurred  to  the  defendant's 
counter-claim  by  bis  consent.  He  there- 
tore  cannot  complain  ot  tbe  time  in  which 
tbe  demurrer  was  Interposed. 

The  demnrrer  was  properly  sustained. 
Tbe  statute  says  that  a  counter-claim  set 
up  in  an  answer  of  a  defendant  "mnst  be 
a  cause  of  action  In  favor  of  the  defend- 
ants, or  some  of  them,  against  the  plaln- 
tltfH,  or  some  of  them,  arising  out  of  the 
contract  or  transactions  set  forth  In  the 
complaint,  as  tbe  foundation  of  the  plain- 
tiffs' riaini.  or  connecte<l  with  the  subject 
of  the  action."  The  canHe  of  action  set 
up  as  a  counter-claim  in  this  case  did  not 
arise  out  of  the  transaction  set  forth  In 
the  complaint  aa  the  foundation  uf  the 
plaiutitfs'  claim,  and  was  not  connectod 
with  the  subject  ot  the  action.  Tbe  wrong 
complained  of  by  the  defendant  was  en- 
tirely distinct  from  and  independent  of 
that  set  tortb  in  the  complaint  ot  the 
plaintiffs,  and  the  rights  violated  by  tbe 
two  wrongs  were  equally  distinct  and  in- 
dependent. Ward  V.  Blackwood,  48  Ark. 
S9(i,  3  S.  W.  Rep.  624. 

8.  The  instruction  asked  tor  by  the  de- 
fendant was  properl}'  amended.  As  amend- 
ed. It  declared,  In  effect,  that  though  the 
roof  ot  the  appellees  was  defective,  and 
tbeir  wall  was  injured  by  water  falling 
through  leaks  in  the  same,  the  defendant 
bad  no  right  to  add  tn  the  damage  by  a 
defective  roof.  Tbe  leaks  In  the  plaintiffs' 
roof,  if  any,  did  not  relieve  the  defendant 
from  liability  for  damages  caused  by  his 


own  wrong.  Tbe  plalntllTs  had  tbe  right 
to  nse  tbeir  building  in  tbe  condition  in 
which  it  was,  so  long  as  by  so  doing  they 
did  not  endanger  or  injure  any  one  else. 
The  defendant  was  bound  to  put  proper 
eaves-troughs  or  gutters  upon  his  build- 
ing, and  to  keep  them  in  proper  order.  If 
tbe  neglect  to  do  so  would  have  injurvd 
the  plaintiffs,  and  in  such  case  was  liable 
for  the  damages  caused  by  his  failare  to 
do  so.  If  by  Such  failure  he  had  caosed 
only  a  part  of  the  damage  sustained  by 
the  plaintiffs,  tbeir  rigbt  of  action  against 
him  would  have  been  as  complete  as  it 
would  have  been  had  he  been  the  cause  of 
the  entire  Injury;  the  difference  being  the 
damage  recoverable  in  one  easels  less  than 
in  the  other.  Underwood  v.  Waldron,  33 
Mich.  282.  237,  2)i»;  Haxeltine  v.  Edgraand, 
85  Kan.  202,  10  Pac.  Rep.  544;  Shipley  v. 
Fifty  Associates,  106  Muss.  i94. 

If,  then,  the  instruction  as  amended 
properly  declared  the  law,  how  did  the 
court  err  In  amending  it?  Was  it  reversi- 
ble error  for  the  court  to  omit  to  tell  the 
Jury  that.  If  they  found  that  the  damage 
to  plaintiffs'  wall  was  Jointly  caused  by 
leaks  in  their  own  roof  and  the  failure  of 
defendant  to  put  the  proper  gutters  upon 
his  building  and  keep  them  in  repair,  they 
should  return  a  verdict  in  favor  of  plain- 
tiffs for  so  much  damage  aa  was  caused 
b.v  such  failure,  and  no  more?  We  think 
not.  This  court  has  repeatedly  held  that 
while  it  may  be  the  duty  of  the  court  "to 
give  instructions  to  tbe  jnry,  covering  the 
entire  law  of  the  case,  as  respects  all  tbe 
facts  pi  (I  ved  or  claimed  b.v  the  respective 
counsel  to  be  proved,  still,  if  he  omits 
something,  and  Is  not  asked  to  supply  the 
defect,  the  party  who  remained  voluntari- 
ly silent  cannot  complain."  Benton  v. 
State,  30  Ark.  335;  Carroll  v.State.  45 Ark. 
548;  Holt  T.  State,  47  Ark.  li«,  I  8.  W. 
Rep.  61. 

But  In  this  case,  it  seems,  there  was  no 
contention  that  the  damage  to  the  wall 
was  tbe  effect  of  the  two  causes  men- 
tioned. No  witness  so  testified.  Tbe 
theory  of  both  parties  was  that  It  was  en- 
tirely tbe  result  ol  one  of  tbe  two  causes, 
and  the  defendant  (lid  not  ask  for  a  new 
trial  on  the  ground  tbat  the  court  failed 
to  instruct  the  Jury  an  to  their  duty  in  the 
event  they  found  that  the  damage  sus- 
tained by  the  plaintiffs  was  tbe  effect  of 
the  two  causes.  He  did  not  complain  of 
that;  he  did  not  ask  for  It. 

There  was  nothing  in  the  Instruction  in 
question  as  amended  which  intimated 
that  the  defendant  would  be  liable  for  the 
whole  damage  to  the  plaintiffs'  wall  In 
case  his  roof  was  the  canse  of  only  a  part 
of  it.  iSuch  a  coustruction  is  wholly  un- 
warranted, and  it  Is  not  reasonable  to 
suppose  that  the  Jury  so  understood  it. 
When  the  contentions  of  the  parties  and 
the  evidence  adduced  are  considered,  'we 
cannot  see  bow  the  amendment  to  the  in- 
struction, or  the  giving  it  as  amended, 
could  have  prejudiced  the  appellant. 

4.  There  was  evidence  to  sustain  tbe 
verdict,  and  we  have  no  right  to  dis- 
turb It. 

5.  Appellant  was  not  entitled  to  a  new 
trial  (m  account  of  newly-discovered  evi- 
dence.   He  did  not  show  In^ls  motion  and 
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accumpanylDK  affidavit  that  tie  had  dis- 
corerod  any.  or.  il  be  had,  that  "be  could 
Dot,  with  reaaonable  diligence,  have  dis- 
covered  and  produced"  it  at  the  trial. 
UaiwI.  Dig.  §  5161. 

1'he  motion  tor  a  new  trial  was  prop- 
erly denied. 

Judgment  affirmed. 


Hudspeth  v.  State. 
(Supreme  Court  of  Arhaniat.    Jan.  16, 1899.) 
Cbucikai.  Law— Nbw  Tbial— Conim-BBAT— 

COUBT-UODSB — JUXISDICTIOH. 

L  The  discovery  of  new  evldeuoe  impeacli- 
lag  theprosecaUng'wltneas  oonatitutea  no  ground 
for  a  new  trial. 

8.  By  a  lawful  election,  it  waa  decided  to  re- 
move a  connty-aeat  to  the  town  of  P.,  and  a  deed 
for  certain  land  therein  for  a  court-house  was 
delivered  to  the  county,  and  P.  waa  thereupon 
declared  to  bethe  permaneutcounty-seat  Beld, 
that  the  county  court  had  Jurisdiction  to  order 
court  to  be  held  in  another  place  in  the  town  of 
P.  until  aooort-houae  aboula  be  built  on  the  land 
conveyed. 

Apiieal  from  clrvuit  court,  Clay  county; 
J.  E.  KiDDiCK,  JndKC. 

Iiiflictment  SKainst  Jamee  Hudspeth  for 
an  aRHDUIt  with  intent  to  1<II1.  Defendant 
wae  funnd  Kuilty,  and  appeals.    Affirmed. 

/•'.  «.  THj'Inr  and  J.  C.  Hh  wthorae,  for 
appellant.  W.  E.  Atkinson,  Atty.  Gen., 
and  Chus.  T.  Coleman,  for  the  State. 

Hkminowat.  J.  The  (crunnda  relied  up- 
on fur  a  reversal  am:  FIrat,  newly-dlscov- 
eretl  evidence;  and, topomc/,  that  the  court, 
at  which  the  defendant  was  convicted, 
was  not  held  at  the  place  provided  by  law 
fur  holdinfc  court  in  the  eaMtern  district  uf 
Clay  county. 

The  evidence  relied  upon  to  snataln  the 
flriit  sronnd  conid  be  material  only  fur  the 
pnrpuHe  of  impeaching  the  pruseeutinK 
witneHS,  and  It  has  been  repeatedly  held  by 
thin  court  that  the  (ilHcovery  of  such  evi- 
dence constitutes noKi'oundfora  new  trial. 
Re<linan  v.  State.  40  Ark.  445. 

TliB  connty-Hcat  of  the  eastern  district 
of  Clay  county  had  been  at  Boydsvilie. 
and  a  lawful  election  had  been  held  upon 
thequestlun  of  its  removal,  which  resulted 
in  a  vote  in  favorof  arenioval  to  the  town 
of  PifCKott.  A  deed  conveying  block  5  In 
Throckmorton's  second  addition  to  the 
town  of  Piggott,  for  a  court  house,  was 
exepoted  and  delivered  to  thecounty,  with 
an  abstract  showing  title  in  the  grantor. 
The  county  court,  after  reciting  these 
facts,  ordered  that  Piggott  be  the  perma- 
nent county-seat,  and  that  all  courts  in 
and  for  the  district  be  held  at  Piggott, 
and  that  the  bouse  on  lot  .S,  in  block  4,  ot 
said  addition,  be  the  court-house,  in  which 
all  courts  should  be  held  until  a  peruia- 
nmt  court-house  should  be  built  on  block 
6.  In  pursuance  of  this  ordpr,  the  puiilic 
offices  and  records  of  the  county  were  re- 
moved to  Piggott,  and  the  circuit  court 
held  in  the  bouse  therein  designated ;  it 
being  about  16U  feet  distant  from  the 
block  conveyed  for  a  court-house,  and  a 
part  of  the  same  town.  It  is  contended 
that  the  order  for  the  removal  could  not 
t)e  made  by  the  county  court  until  a  house 
was  erected  on  the  lot  conveyed  for  it, 
and  that  no  place  not  In  the  block  con- 


veyed coald  be  designated  for  the  holding 
of  court.  It  must  be  borne  In  mind  that 
these  questions  go  to  the  Jurisdiction  of 
the  court,  and  not  to  the  regularity  of  its 
exercise;  for,  if  it  had  power  to  make  the 
order,  an  irregular  or  improper  exercise  of 
such  power  can  avail  nothing  In  this  case. 
It  may  be  conceded  that  the  court  has  no 
power  to  order  the  change  of  a  county- 
seat  except  in  pnranance  of  the  vote  of  the 
electors  upon  that  question;  but,  when 
such  vote  has  been  cast  in  favor  of  remov- 
al to  a  designated  place,  the  court  baii  Ju- 
risdiction to  order  the  change,  and  if  it 
proceeds  Improperly  its  orders  are,  like  all 
other  erroneous  orders  made  by  courts 
within  the  scope  of  their  powers,  valid 
against  collateral  attack.  The  provisions 
of  MansOeld's  TMgest  (sections  1161,  1162) 
weradesigned  to  guide  the  courts  in  tbeex- 
erclse  ot  their  Jurisdiction,  as  calculated  to 
secure  an  orderly  andfrugal  conduct  of  pub- 
lic affairs,  as  well  as  the  safe-keeping  of 
public  records  and  papere.  But,  if  they  were 
held  to  be  Jurisdictional,  It  would  impair 
confidence  in  Judicial  determinations,  and 
occasion  uncertainty  and  confusion  in  the 
most  important  atfaira  of  life.  No  official 
or  individual  could  rely  upon  a  Judgment, 
lest  at  some  time  It  should  he  shown  to  be 
void  by  reason  ot  some  error  which  entered 
into  a  court's  order  flxlng  the  county- 
seat.  For  instance  section  1161  provides 
that  no  removal  shall  be  made  until  a 
good  and  sutticient  deed  is  executed,  con- 
veying to  the  county  the  land  sold  or  do- 
nated. Suupose  thecounty  court  should 
accept  a  deed  held  by  It  to  be  good  and 
sufficient,  and  to  convey  title,  but  which 
was  in  fact  bad  and  deficient,  and  con- 
veyed nothing,  and  should  order  a  re- 
moval, in  pursuance  of  which  the  place  ot 
holding  court  was  changed,  cireuit  court 
held,  and  a  defendant  tried,  convicted, 
and  executed  for  murder.  Could  it  t>e 
shown,  against  the  sheritt  who  executed 
the  death-warrant,  that  tiie  Judgment 
was  void  because  the  county  court  or- 
dered a  removal  of  the  county-seat  upon 
the  receipt  of  an  insufficient  deed?  The 
most  important  Interests  depend  upon 
the  Judgments  of  courts;  and  their  cou- 
clusivenesa  ns  to  all  mattera  adjudged, 
coming  within  the  scope  of  the  court's 
powers,  is  essential  to  the  welfare  and 
happiness  ot  society.  Questions  ot  life, 
libert} ,  reputation,  property,  the  mar- 
riage relation,  the  legitimacy  or  bastardy 
ot  offspring,  are  all  determined  by  the 
Judgments  ot  courts:  and  it  was  never  in- 
tended that  those  judgments  should  de- 
pend upon  a  proper  exereise  ot  the  powera 
of  a  court  in  ordering  the  removal  of  a 
county-seat.  We  think  that  the  town  of 
Piggott  is  the  county-seat,  and  that  It 
was  within  the  power  of  the  county  court 
to  provide  some  other  place  than  block  6 
within  that  town  to  hold  court  until  the 
court-house  should  be  built,  just  as  it 
might  do  in  case  the  permanent  court- 
huuse  should  be  built,  and  afterwards  be- 
come unfit  for  use.  How  far  the  order  of 
the  county  court  was  premature  and  er- 
roneous, if  at  ail,  we  need  not  determine. 
It  was  not  void,  and  authorises  the  hold- 
ing of  ctmrts  in  purananceot  Its  provisions. 
Affirm. 
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Stalliwgs  et  al.  ▼.  Thouab. 

{Supreme  Court  of  Arkansas.     Jan.  18, 1898.) 
Trdst-Debd — Salb  under  Fowbb — ISDBSTITinriOIl 
OB  TBUSTBK  —  MOBTOAOEB  IN  FOSBESSIOR  —  RB- 
DEMPTION. 

1.  Where  a  deed  of  truat  authorizes  the  trustee 
to  sell  In  case  of  default,  and  provides  that  the 
benellciary  may  substitute  another  trustee  in 
case  the  trustee  named  la  the  deed  fulls  or  re- 
fuses to  execute  it,  a  sale  made  br  a  substituted 
trustee,  where  the  original  trustee  has  never 
been  asked  to  make  the  sale,  is  invalid,  since  the 
trustee  could  not  be  said  to  "fail"  to  aot  until  he 
had  beenrequeRtedtOBct  and  had  omitted  to  do  so. 

2.  Where  the  beneflciary  in  a  trusi-deed  buys 
the  property  at  an  invalid  trustee's  sale,  and 
goes  into  possession,  his  rights  are  merely  those 
of  a  mortgagee  in  possession  after  condition 
broken. 

8.  In  snit  to  redeem  from  such  trust-deed, 
tbe  grantor  should  pay  the  debt  and  interest, 
with  taxes  paid  and  necessary  repairs  made  by 
the  beneflciarr,  and  the  cost  of  improvements 
authorized  by  him,  and  is  entitled  to  credit  for 
the  reasonable  rents  and  proUts  of  the  land.  H« 
is  not  chMTgeable  with  the  cost  of  the  invalid 
sale. 

Appeal  from  circuit  court,  Prairie  coun- 
ty;  Matbew  T.  Sanders,  Jud^e. 

Suit  by  Jamea  Thomas  againat  Stall- 
ing, Matthewir  &  Co.  to  set  aside  a  sale 
made  under  a  power  1u  a  deed  of  trust, 
and  to  redeein  from  the  trust-deed.  The 
court  held  the  sale  valid,  but  alluwed  the 
plaintiff  to  redeem.  Defendants  appeal. 
Reversed. 

J.  E.  Gatewond.tor  appellants.  George 
Slbly,  for  appellee. 

Hemingway,  J.  The  right  to  foreclose 
a  mortgage  at  private  sale  is  derived  from 
the  power  conferred  by  the  mortgage,  and 
independent  ot  It  doew  not  exist.  The  in- 
strument creating  such  a  power  deter- 
mines its  extent,  as  well  as  the  manner 
and  conditions  of  Its  exercise,  and  those 
relying  upon  such  a  sale  must  show  that 
It  was  made  In  obedience  to  the  power. 
The  power  relied  npon  as  authority  for 
the  sale  in  this  caso  was  contained  in  the 
mortgage.  It  authorized  George  O.  Llt- 
tlejohn,  the  party  therein  named  as  trus- 
tee, to  sell  in  case  of  default,  and  also 
provided  thatthebenficiary  therein  named 
might  subHtltute  another  to  execute  the 
power  In  case  Littlejohn  should  die,  be 
absent  from  the  count.v,  or  (ail  or  refuse 
to  exei'Ute  it.  By  the  terms  of  the  power, 
Littlejohn,  and  no  other,  could  execute  it, 
except  in  the  contingency  stated,  when  the 
beneticiary  therein  named  was  given  the 
power  to  substitute  another.  But  the 
right  of  substitution  never  existed  in  this 
case,  tor  the  contingency  never  arose  up- 
on which  it  depended.  Littlejohn  was 
alive  and  In  the  county  at  the  time  of  the 
sale;  he  was  not  requested  to  execute  the 
power,  and  did  not  refuse  or  fall  to  do  it, 
unless  fluub  fallnre  is  Implied  by  his  non-ac- 
tion. But  the  word  "fall"  implies  delin- 
quency as  well  as  uon-action,  and  this 
could  not  be  ascribed  to  him  unless  he 
ought  to  have  acted.  The  parties  never 
contemplated  that  be  would  act  without 
a  request  to  do  it,  and  the  terms  of  the 
provision  did  not  make  It  his  duty.  He 
did  not  fail,  within  the  meaning  of  the  in- 
strument, to  sell,  unless  he  ought  to  have 
sold,  and  it  cannot  be  said  that  he  ought 


to  have  sold  intess  he  nas  asked  to  do  It, 
and  after  a  reasonable  time  had  not  don» 
It. 

Havlngr  concluded  that  the  substitutioi^ 
was  unauthorized,  we  hold  that  the  sal» 
was  void.  This  makes  It  unnecessary  to 
determine  whether  the  right  of  substitu- 
tion passed  by  assignment  from  the  benefi- 
ciariea  named  In  tlie  mortgage,  or  existed 
only  In  them.  As  the  beneficiary  who 
made  the  substitution  purchased  at  the  « 
sale,  we  are  not  called  to  decide  bow  far 
It  was  the  duty  ol  the  mortgagor  to  give 
notice  of  the  iutirmity  in  the  authority  of 
the  person  assuming  to  sell.  Tlie  pur- 
chaser knew  the  factH  as  well  as  the  mort- 
gagor, and  was  not  misled  by  bis  Inac- 
tion to  believe  that  the  contingency  bad 
arisen  to  Justify  a  substitution. 

The  sale  being  void,  the  attitude  of  the- 
mortgugees  towards  the  property  was  la 
law  nnciiunged.  They  went  into  posses- 
sion, but  It  was  after  default,  when  they 
were  entitled  to  possession  as  mortgagees- 
Those  entering  under  them  were  In  law 
their  tenants,  and  the  fact  that  they  held 
by  another  Is  immaterial.  The  rights  ol 
the  parties  are  therefore  to  be  determined 
by  the  law  regulating  the  rights  and  du- 
ties of  a  mortgagee  In  possession.  Tb» 
mortgagor  must  pay  the  debt  and  lnt<>r- 
est,  with  taxes  paid  by  the  mortgagees, 
and  the  cost  of  necessary  repairs  made  by 
them ;  and  In  this  case  be  must  pay  for 
improvements  made  in  1886,  for  be  ex- 
pressly authorised  them.  Tho  murt- 
gagees  must  account  for  the  reasonable' 
value  of  the  rents  and  profits  of  the  land. 
As  the  sale  by  the  substituted  trustee  wa» 
void,  the  mortgagor  should  be  required 
to  pay  nothing  for  the  cost  of  It.  Accord- 
ingly, we  think  the  mortgagor  should  b» 
charged,  on  account  of  the  debt  secured 
by  the  mortgage,  with  9176,  with  Interest 
from  the  1st  of  March,  1S83,  at  10  per  i*ent. 
per  annum,  and  with  $75.69,  and  Interest 
from  December  81, 1888,  at  6  per  cent,  per 
annum.  He  should  be  charged  with  $d(K 
for  improvements  made  In  1S86,  to  bear 
6  per  cent,  interest  from  December  81st  itf 
that  year.  Forrent,  we  think  Ibeevldence- 
fairly  shows  that  be  Is  entitled  to  collect, 
tor  ]>%6,  f  3  per  acre  on  22  acres  of  land, 
or  $(i6.  He  should  also  have  credit  for 
whatever  the  mortgagee  received  on  ac- 
count of  wood,  timber,  or  ties  sold  trnio 
the  land,  and  the  value  of  wood  therefron» 
used  by  the  mortgagee  in  running  an  en- 
gine on  another  place.  The  evidence' 
shows  such  sales  and  use  of  wood,  but 
does  not  show  the  amount  received  there- 
for or  the  value  of  the  wood  used.  Oik 
this  point  we  make  no  finding,  and  direct 
that  further  evidence  be  received.  For 
each  of  theyears  I8S7, 1 888,  and  1889,  we  flud 
that  there  were  82  acres  of  tillable  land 
reasonably  worth  f8  per  acre,  and  for  thi» 
the  mortgagees  must  account.  All  rents 
should  be  credited  as  of  December  81st  ul 
the  year  tor  which  they  are  charged.  The 
mortgagees  should  have  credit  for  taxes 
paid  to  date,  and  should  be  charged  with 
rents  for  each  year  after  1H89;  and  as  to 
these  matters  further  evidence  may  be  re- 
ceived. The  court  erred  in  holding  that 
the  sale  was  valid,  and  In  certain  particu- 
lars in  the  statement  of  ttia  acoouot.    Th* 
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]nd);iii^t  Ib  reveraecl,  and  tb«  cause  r»> 
manded.  Fartber  proof  may  be  taken  aa 
to  the  three  matters  Indicated  in  tbe  opin- 
ion, und  Bucb  fludlnK  made  as  tbeeTldence 
wnrrantu;  bat  npun  otlier  mattera  the 
flndlnga  herein  are  to  be  accepted.  The 
court  will  enter  a  decree  permitting  tlie 
appellants  to  redeom  npon  the  payment  of 
■neb  sum  as  may  appear  to  be  dne  upon 
a  statement  of  the  account  In  accordance 
wltb  this  opinion,  and,  if  the  balance 
shall  be  in  tbeir  favor,  they  are  entitled  to 
a  Judgment  against  the  appellee  lor  It. 


JosBT  ▼.  DAvm'  Ahm'b  et  al. 
(Supreme  Court  of  ArJcanaiu.    Jan.  10,1888.) 
DsuBT — Action  to  Reoovbr  Back — X>mmd  ab 

HOKTO  AOI— NOTIC  B — ESTOFPIL. 

1.  One  wbo  purobasea  land  from  one  who 
hold:  tbe  legral  title  merely  as  security  for  a  usu- 
rious loan,  while  tbe  equitable  owner  Is  In  pos- 
session, acquirer  no  better  title  than  hia  grantor 
had. 

2.  Where  one  who  has  oonroyed  his  land  as 
security  for  a  usurious  debt  takes  from  the  fnran- 
tee  s  bond  for  title  containing  a  covenant  to  pay 
rent  to  such  grantee  until  a  deed  should  be  made 
according  to  the  bond,  it  does  not  thereby  estop 
himself  from  asserting  that  the  conveyance  was 
not  an  absolute  deed,  since  a  party  cannot  bind 
himself  by  an  estoppel  where  his  express  agree- 
nent  would  not  be  binding  beoanse  contrary  to 
law. 

8.  Tbe  fact  that  a  debt  la  usurious  does  not 
entitle  the  debtor  to  recover  payments  made  bv 
him  on  account  of  it,  where  the  aggregate  of  such 
payments  does  not  exceed  the  principal  of  the 
debt  with  legal  interest. 

Appeal  from  circuit  court,  Hempstead 
eoDnty;  Palti.  Ju.nkb,  KpecialJudKe.' 

Action  of  unlawful  detainer  brought  by 
John  H.  Davis  against  W.  E.  Kendall. 
Pending  tbe  suit  both  parties  died,  and 
their  personal  representatives  were  sub- 
stituted. Judgmeut  fur  plaintiff.  D^end- 
ant  apiiealH.    Beversed. 

^.  i>.  Con  way  and  Daa  W.  Jonea,  tor 
appellant. 

HBiflNGWAT,  J.  Tbe  court  found.  In 
accordance  with  tbe  evidence,  that  the 
«qnitable  title  to  tbe  land  was  in  Kendall, 
anit  that  Davis'  grantor  held  tbe  legal 
title  as  security  for  a  usurions  loan.  But 
It  found  that  Davis  was  induced  by  Ken- 
dall to  make  the  purchase,  and  we  And 
no  evidence  to  support  this  finding.  The 
contrary  is  distinctly  stated  by  Davis, 
who  in  bis  deposition  says  that  be  never 
spolce  to  Kendall  on  that  subject  until 
after  he  made  the  purchase.  He  nowhere 
Indicates  that  he  made  the  purchase  in 
reliance  upon  anything  done  or  said 
by  Kendall,  and  the  evidence  is  conclu- 
sive that  he  did  not.  As  he  purchased 
from  one  who  did  not  own  tbe  land,  and 
held  the  legal  title  only  as  security  for  a 
debt,  he  acquired  no  more  than  his  gran- 
tor had,  unless  there  is  something  in  tbe 
conduct  of  the  appellant  to  enlarge  his 
acquisition.  To  this  end  two  matters 
are  relied  npon.  Kendall  caused  the  legal 
title  to  be  conveyed  to  Davis'  grantor, 
and,  as  it  may  be  argued,  clothed  him 
'*itb  the  indicia  of  absolute  ownership, 
tn  tbe  faith  of  wblch  Davis  was  warranted 
hi  pnrebaainB  from  him.    Without  consid- 


ering any  other  answer  that  might  be 
made  to  this,  it  Is  sufficient  to  say  that, 
when  Davis'  grantor  was  invested  with 
the  legal  title,  Kendall  was  occupying  tbe 
land  as  his  homestead,  and  that  be  con- 
tinued so  to  occupy  it  for  a  long  while — 
a  year  at  least— after  Davis  purchased. 
This longcontinuing  possession  was  notice 
to  the  world  of  his  rights,  and  persons 
dealing  with  the  holder  of  the  legal  title, 
without  inquiring  of  him,  did  so  at  their 
peril.  Turman  v.  Bell,  64  Ark.  273, 16  S. 
W.  Bep.  8K6.  After  tbe  conveyance  to  Da- 
vis, Kendall  made  payments  to  him  as 
rents  for  tbe  land,  and  at  last  took  an  in- 
strument from  him,  in  form  a  bond  for 
title,  containing  a  covenant  to  pay  rant 
until  a  deed  should  be  made  to  him  as 
therein  provided,  and  this  is  tbe  other 
matter  relied  npon  to  enlarge  Davis' ac- 
quisition. It  is  sufficient  to  say  of  it  that 
it  was  an  agreement  between  tbe  parties, 
growing  out  of  and  dependent  npon  tbe 
usurious  transaction,  and  that  no  rights 
can  be  predicated  upon  it.  Tyler,  Usury, 
p.  402.  On  a  similar  state  of  case  we  thus 
ruled  in  BrakeAeld  v.  Halpem.  63  Ark.  346, 
13  8.  W.  Rep.  1102,  and  to  hold  otherwise 
would  be  to  say  that  a  party  may  bind 
himself  by  an  estoppel  where  bis  express 
agreement  would  be  ineffectual,  because 
prohibited  by  law. 

Tbe  appellant  claims  that  be  is  entitled 
to  recover  all  sums  paid  by  him  on  the 
usurious  debt.  The  rule  at  common  law 
was  that  a  party  who  paid  pxcesslve  in- 
terest might  recover  the  exress  In  an  ac- 
tion for  money  had  and  received,  but  that 
sums  paid  on  the  principal  and  lawful 
interest  were  not  recoverable.  Tyler, 
Usury,  p.  421  et  seq.  The  distinction  is 
ascribed  to  the  rule  that  the  law  will  aid 
a  party  to  recover  money  paid  by  him, 
where  tbe  payment  was  obtained  by  coer- 
cion or  undue  advantage,  but  not  where 
it  was  made  voluntarily;  for  the  law  pre- 
sumes that  payments  forbidden  by  laW 
for  the  protection  of  the  payer  were  ob- 
tained by  coercion  and  undue  advantage, 
but  where  they  were  made  upon  a  debt 
Justly  duo.  though  not  legally  enforceable, 
tbe  presumption  Is  that  tliey  were  vol- 
untary, and  made  in  tbe  discharge  of  a 
moral  obligation.  Tyler,  Usury,  p.  423et 
seq.:  16  Alb.  T.iaw  J.  462.  Tbe  common 
law  prohibited  the  collecting  of  only  ex- 
cessive interest,  and  contained  no  rnle 
against  the  collecting  of  the  principal  and 
lawful  Interest,  even  upon  a  usurious  con- 
tract; on  the  contrary.  It  recognized  the 
existence  of  the  moral  obligation  resting 
upon  the  debtor,  and  courts  of  equity, 
in  view  of  such  obligation,  refused  relief 
against  the  usurious  contract,  except 
npon  the  condition  that  the  principal  and 
lawful  interest  be  paid.  Tbe  appellant 
does  not  show  tbe  dates  or  amounts  of 
payments  made  by  bim,  and  we  cannot 
And  that  they  exceeded  the  principal  and 
lawful  Interest;  he  therefore  fails  to  bring 
himself  within  tbe  rule  stated,  if  it  pre- 
vails in  this  state, — a  question  which  we 
need  not  determine.  The  statutes  of  the 
state  contain  no  express  provision  with 
reference  to  the  recovery  of  money  paid 
on  usurious  contracts;  and  we  see  noth- 
ing in  them  to  enlarge  tbe  conupun-la^ 
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rale  as  above  stated,  It  it  is  premrred. 
Tbey  prohibit  the  talcing  of  excessive  in- 
tereot,  and,  while  they  provide  that  all 
contracts  (or  excesRive  interest  shall  be 
entirety  void  and  not  enforceable  in  the 
courts,  they  nowhere  prohibit  the  collec- 
tion of  the  principal  and  lawtal  interest, 
und  neither  the  party  paying,  nor  the  par- 
ty receiving,  the  same,  violates  the  letter 
or  spirit  of  any  law.  8uch  payment  is 
not  only  not  prohibited  by  the  statutes 
of  thin  state,  but  has  been  Hince  their  en- 
actment recognized  as  a  moral  duty;  for 
the  courts  of  eqoity,  prior  to  the  act  of 
1HM7,  following  the  role  in  England,  de- 
clined to  grant  afflrmatire  relief  against 
them,  except  upon  the  payment  of  the 
principal  and  lawful  Interest.  As  there  is 
nothing  In  the  statutes  to  prohibit  such 
payments,  we  think  they  should  he  treat- 
ed as  voluntary,  and  held  not  to  be  re- 
coverable. Thee  was  no  error  in  the 
court's  judgment  in  this  regard,  but  the 
court  did  err  in  finding  that  the  appellant 
was  estopped  to  assert  his  equitable  right 
to  the  land,  or  to  demand  that  the  legal 
title  be  vested  In  him.  The  judgment  will 
be  reversed,  and  the  cause  remanded, 
with  directions  to  enter  a  decree  in  ac- 
cordance with  this  opinion. 


BL.A8B  et  «/.  V.  Lbs. 

(Supreme  Court  of  Arkanea*.   Jan.  10, 1899.) 
Wiiosarta  Attaohmbnt—  Osounds— Rhvibw  on 

APPBAI/— DikMAOIiS. 

1.  A  creditor  seed  out  an  attachment  on  the 
ground  that  the  debtor  nras  about  to  dispose  of 
bis  property  with  fraudulent  intent  to  cheat  his 
creditoi-s.  A  few  hours  after  the  attachment  was 
issued,  the  debtor  confessed  judgment  in  favor  of 
some  of  her  creditors.  The  judfra  decided  that 
the  cause  stated  for  the  attachment  was  not 
proved,  and  dissolved  the  attacbment.  Held, 
that  the  llnding,  having  some  evidence  to  support 
it,  should  not  be  set  aside,  although  the  fraudu- 
lent disposition  of  the  debtor's  property  would 
have  been  sutQoient  to  sustain  the  attachment 
had  the  attaching  creditor  amended  his  aflldavit 
■o  aa  to  charge  that  the  defendant  had  dispMed 
of  her  property  with  fraudulent  intent.  Cock- 
rill.,  C.  J.,  dissenting. 

i.  v^here  a  stocli  of  goods  seized  on  attach 
ment  is  sold  by  the  sheriff,  and  the  attachment 
is  afterwards  dissolved,  the  measure  of  damages 
for  the  wrongful  attachment  is  the  value  at  the 
goods  when  seized,  with  interest  thereon  to  the 
date  of  trial,  less  the  sum  for  which  they  were 
sold,  and  less  the  debt  on  which  the  attacbment 
was  issued,  regardless  of  the  probable  profits 
thut  the  owner  might  have  derived  from  the  sale 
of  the  goods  in  the  osusi  course  of  trade. 

Appeal  from  circuit  court,  Conway  coun- 
ty; JoRDA.N  E.  Cravens,  Judge. 

Action  for  debt  by  Ous  Blass  &  Co. 
SKainst  Mrs.  A.  Lee.  Plaintiffs  attached 
and  sold  defendant's  stock  of  merchan- 
dlHe.  The  sheriff  realised  91.183  at  the 
sale.  The  goods  inventoried  $2,199.75. 
On  the  same  day  defendant  confessed 
judgment  before  the  clerk,  in  vacation,  in 
favor  of  other  creditors.  On.  hearing,  the 
attiichraent  was  dissolved,  the  proceeds  of 
the  Mheriff's  sale  were  handed  over  to  the 
defendant,  and  a  jury  assessed  her  dam- 
ages at  $1,200,  from  which  the  court  al- 
lowed the  pi  a  In  tirfs  to  have  deducted  the 
amount  of  the  notes  on  which  suit  was 
brought,   $525.13,  and  judgment  for  the 


remainder  was  entered  in  favor  of  defend- 
ant.   Plaintiffs  appeal.    Reversed. 

€»ruth  &  Erb,   for   appellants.    E.  B. 
Henry  and  W,  S.  McCain,  for  appellee. 

Mansfield,  J.  ].  The  issue  formed  by 
the  connter-afBdavit  of  the  defendant,  de- 
nying the  existence  of  the  ground  on 
which  the  attachment  was  obtained,  pre- 
sented for  decision  bat  one  question,  and 
that  was  whether  the  d^endant,  at  the 
time  the  attachment  issued,  was  "about 
to  sell,  convey,  or  otherwise  dispose  of 
her  property  with  the  frandnient  intent 
to  cheat,  hinder,  or  delay  "  her  creditors, 
as  stated  in  the  affidavit  of  the  plaintiffs. 
In  trying  this  Issue  no  declaration  of  law 
was  made  or  refused,  and  the  court  is  there- 
fore presumed  to  have  acted  upon  correct 
views  of  the  legal  principles  applicable  to 
thefacts.  The  finding  of  thetrial  judgelsas 
conclusive  as  if  it  were  the  verdict  of  a 
jury,  and  there  is  no  such  lack  of  evidence 
to  support  it  as  would  justify  us  in  set- 
ting it  aside.  Wolf  v.  tiray,  53  Ark.  75, 13 
S.  W.  Sep.  512;  Hanks  v.  Andrews,  53  Ark. 
827,18  8.  W.  Rep.  1102;  RIggan  v.  Wolf, 
53  Ark.  537, 14  S.  W.  Rep.  922;  Robson  v. 
Tomlinson,  54  Ark.  229, 15  S.  W.  Rep.  4S6. 
It  is  argued  that  the  finding  was  neces- 
sarily and  grossly  erroneous,  because  the 
act  of  the  defendant  in  confessing  Judg- 
ments t>etore  the  clerk,  in  vacation,  in  fa- 
vor of  some  of  her  creditors,  was  a  fraud 
in  law  against  the  others.  Including  the 
plaintiffs;  but  the  court  made  no  Hading, 
and  properly  conid  have  made  none,  ex- 
cept as  to  the  specific  ground  of  attach- 
ment .stated  in  the  plaintiff's  affidavit. 
Thr  coifesslons  of  judgment,  having  been 
mdde  within  a  few  hours  after  the  time 
when  the  attachment  was  sued  oat, 
tended  to  show  that,  at  the  time  it  was 
issued,  the  defendant  was,  as  charged, 
about  to  dispone  of  her  property  with  in- 
tent to  defraud  lier  creditors;  but  of  this 
fact  they  were  not  conclusive  evidence, 
and  there  is  no  contention  that  they 
were  relied  upon  at  the  trial  to  prove  any 
other.  The  judgments  were  not  valid; 
and,  as  the  disposition  the  defendant  un- 
dertook to  make  of  her  property  under 
them  would  necessarily  have  delayed  and 
hindered  her  creditors,  it  was  construct- 
ively fraudulent.  Bump,  Fraud.  Oonv. 
22.  Proof  of  the  confession  of  these  judg- 
ments, and  the  seizure  of  defendant's  prop- 
erty under  them,  at  her  instance,  would 
therefore  have  warranted  a  finding  that 
the  defendant  bad  disposed  of  her  prop- 
erty with  the  fraudulent  intent  to  delay 
or  hinder  her  creditors.  This  was,  itself,  a 
ground  of  attachment  under  the  statute, 
( iVf ansf.  Dig.  §309 ;)  but  it  wassepara  te  and 
distinct  from  that  stated  in  the  plaintiffs' 
affidavit,  and  did  not  authorize  the  court 
to  sustain  the  attachment,  unless  the  affi- 
davit had  been  amended  so  as  to  embrace 
it.  The  statute  expressly  provides  that 
the  affidavit  may  be  amended  so  ns  to 
embrace  any  grounds  that  exist  up  to 
the  final  judgment  upon  the  attach- 
ment; but  it  also  provides  that,  "if  the 
amendment  embrace  nrw  grounds  not 
existing  at  the  time  of  sning  out  the 
original  attachment,  and  the  attach 
ment   shall   bo  sustained   on  such   new 
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<ronndB  oDiy.  the  lien  shall  exist  on  the 
propertj  levied  upon  from  the  flitns  of  the 
same."  Id.  §315.  This  lanxuage  seenm  to 
indicate  that  the  statute  does  not  author- 
ise the  court  to  sorttain  an  attachment 
upon  any  eronnd  not  prL'sented  by  the 
uriKlnal  affidavit,  or  by  an  amendment 
thereof.  In  this  case  there  was  no  offer  to 
amend,  and  it  cannot  be  said  that  the 
court  erred  In  not  directing  the  amend- 
ment upon  its  own  motion.  It  is  not  con- 
tended that  the  original  ground  of  attach- 
ment was  treated  as  amended  on  the  trial, 
and  to  so  regard  It  here  would  be  to  de- 
termine the  appeal  on  an  isBue  not  made 
in  the  court  below.  It  follows  that  the 
Judgment  discharging  the  attbcbment 
should  be  affirmed. 

2.  The  Jury  impaneled  to  assess  the  dam- 
ages sustained  by  reason  of  the  attach- 
ment were  instrocted.  against  the  plain- 
tltrs  objection,  to  allow  the  defendant 
"the  difference  between  the  value  of  the 
goods  at  the  time  they  were  seized  and 
taken  from  her,  and  the  price  for  which 
tbey  were  sold  by  the  sheriff,"  and  to  al- 
low her,  also,  "the  probable  profits  she 
might  have  derived  from  the  sale  of  the 
goods,  in  the  usual  course  of  trade,  from 
the  time  of  the  seizure,"  to  the  time  of  the 
trial.  It  is  contended  for  the  appellee  that 
theallcwnnce  of  probable  profits  which 
the  Jary  were  thus  directed  to  make  Is  In 
accordance  with  the  rule  laid  down  by 
this  court  in  Holllday  v.  Cohen,  34  Ark. 
707.  This,  as  suggested  by  counsel,  was 
probably  the  view  of  the  learned  judge 
who  presided  at  the  trial.  In  the  case  re- 
ferred to  the  merchandise  attached  was  re- 
leased within  three  or  four  days  after  it 
was  seised,  and  it  does  not  appear  that 
any  damage  was  claimed  for  the  loss  of 
pniflts  during  that  time;  but  the  circuit 
court  admitted  evidence  to  show  the  loss 
of  prospective  profits  resulting  from  in- 
jury to  the  defendant's  credit;  and  this 
was  held  to  be  eiTor,  on  the  ground  that 
such  losses  were  too  remote  and  specula- 
tive. It  does  not  appear,  from  the  report 
of  the  case,  that  any  proof  was  offered  to 
show  that  there  was  an  actual  kms  of 
profits  during  the  short  time  the  store- 
liunse  and  goods  were  in  the  possession 
of  the  officer;  and  there  was  certainly  no 
express  ruling  that  the  "probable  profits" 
of  the  defendant  during  the  time  his  busi- 
ness was  closed  could  be  ascertained  by 
merely  showing  the  percentage  at  which 
the  goods  might  have  been  sold  above 
their  original  cost.  But  if  it  be  conceded 
that  tlie  opinion  of  the  Judge  goes  to  this 
extent,  the  rule  It  announces  was  intend- 
ed to  have  no  application  to  cases  where 
the  property  Is  never  restored  to  the  de- 
fendant. This  Is  clearly  shown  by  the 
sobsequent  case  of  Boatwrigbt  v.  Stew- 
art, 37  Ark.  614.  In  the  latter  case  the 
court,  in  effect,  approves  the  rule  given  by 
Mr.  Drake  and  other  text-writers,  that, 
where  property  is  entirely  lost  by  a 
wrongful  attachment,  its  value  at  the 
time  it  was  seized,  with  Interest  to  the 
date  of  the  trial,  will  constitute  the  meas- 
ure of  damages.  Drake,  Attachm. S  179;  3 
Seflg.  Dam.  J  665.  This  rule,  which  seems 
to  us  more  likely  to  accomplish  justice  in 
the  cases  to  which  it  Is  applicable  than 


any  other,  is  not  inconsistent  with  the 
defendant's  right  to  recover  the  actual 
loss  from  being  deprived  of  the  use  of  the 
property  when  It  is  restored  to  him ;  since, 
in  recovering  its  value,  where  it  cannot  be 
restored,  he  Is  compensated  for  the  loss  of 
its  use  by  the  allowance  of  interest.  Reld- 
har  V.  Bergcr,  8  B.  Mon.  160.  Under  the 
rule  stated  above  the  appellee  (If  her  right 
to  damages  was  not  affected  by  the  levy 
of  the  executions)  was  entitled  to  recover 
the  value  of  the  goods  at  the  time  they 
were  seised,  with  6  per  cent,  interest 
thereon  from  that  time  to  the  date  of  trial, 
less  the  sum  for  which  the  property  was 
sold  by  the  sheriff,  and  deducting  the 
amount  of  the  plaintiff's  debt.  The  court's 
charge  permitted  the  jury  to  make  a  larg- 
er assessment,  and  was,  to  that  extent.  In- 
correct. While  It  is  apparent  that  tb« 
verdict  was  excessive,  the  evidence  is  not 
such  as  would  furnish  a  safe  guide  In  di- 
recting a  remittitur.  The  Judgment  for 
damages  will  therefore  be  reversed,  and 
the  cause  remanded  for  a  new  trial.  It  is- 
urged  by  counsel  for  the  appellants  that. 
Inasmuch  as  the  defendant  caused  the 
goods  to  be  levied  on  under  executions  ts- 
Hued  on  the  Judgments  confessed,  she  had 
no  claim  for  damages;  but  as  no  question 
on  this  feature  of  the  case  was  made  In  the 
court  below,  it  has  not  been  considered 
here- 

CocKRiLL,  C.  J.,  (dlftsentlng.)  On  the 
conceded  facts  before  the  court  on  the  at- 
tachment Issue,  the  trial  Judge  could  have 
legally  reached  but  one  conclusion,— that 
is,  that  Mrs.  Lee  had  committed  a  fraud 
which  would  have  justified  a  creditor  In 
sningout  an  attachment  against  her.  I 
understand  that  to  tie  the  declRlon  of  the 
court  iu  this  case.  But  Blass  was  a  cred- 
itor, and  had  sued  out  an  attachment. 
The  reason  aAsIgned  for  dissolving  his  at- 
tachment is  that  he  tailed  to  ask  leave  to 
make  an  amendment  which  the  court  bad 
no  discretion,  under  the  circumstances,  to 
recuse.  The  granting  of  the  leave  must 
have  gone  for  the  asking.  The  duty  of  the 
court,  then,  was  merely  perfunctory.  To 
set  the  performance  of  such  a  duty-above 
the  merits  of  a  controversy  is  to  set  form 
above  substance, — to  make  tlie  manner  of 
performance  more  material  than  perform- 
ance itself.  The  aflidavit  for  attachment 
had  served  its  office  In  laying  the  founda- 
tion for  the  Issue  of  the  writ.  After  that 
It  was  only  a  pleading,— the  complaint  In 
the  case  on  the  issue  dissolving  the  at- 
tachment. It  was  the  subject  of  amend- 
ment like  any  other  complaint.  It  ought 
then,  according  to  familiar  practice  in  this 
court,  to  be  treated  as  amended  to  con- 
form to  the  proof,  if  that  were  necessary. 
The  statute  requires  a  complaint  In  an  or- 
dinary action  to  be  sworn  to,  as  well  as  a 
complaint  in  attachment;  but  that  has 
never  been  held  to  prevent  amendments 
by  implication.  If  the  plaintiff  had  amend- 
ed his  afiidavit  at  the  trial  by  substitut- 
ing, for  the  words  "is  about  to  defraud," 
the  words  "has  defranded,"  thejudgment 
here  would  have  been  different,  without 
another  line  of  proof;  but  the  failure  to 
make  In  writing  this  substitution  must 
cause  the  plaintiff  to  lose  the  s^urlty  lie 
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had  obtaloed  fur  bla  debt,  and  to  b«  pan> 
lahed,  by  a  jadgment  lor  damages,  for  do- 
ing that  wblch  the  proof  showa  wasIuMtl- 
&ed.  He  snlfera  thus,  not  becaune  he  failed 
to  eBtabllHh  biB  cause  beyond  all  contro- 
verity,  but  because  be  neslected  what  was 
of  uo  mure  practical  utility  than  an  obei- 
sance to  tite  trial  court.    1  dissent. 


Aloobn  t.  Cbicaoo  ft  A.  B.  Go. 

(Supreme  Court  of  MUsouri.    Dea  23,  1891.) 

UaSTBB  ^KD  BbBVANT — NEOUaSMOB  or  UilSTBSr— 

Fkbcautions  ArrsB  Acciobnt — Rulbb  or  Rui/- 

WAT  COUFANT — EviDBKOa — EbBOB  SOT  PbBJUDI- 
CIAI/— Neoliobncb. 

1.  In  an  action  against  a  railway  company 
for  personal  injuries  to  a  switchman,  while  on- 
oonpling  moving  cars,  caused  by  his  foot  being 
caught  between  switch-rails  at  t^  place  where  the 
UoclE  between  them  was  worn  away  by  use,  tes- 
timony that,  within  M  hours  after  the  accident, 
the  defective  block  was  replaced  by  a  new  cue, 
la  Inadmissible  to  originate  an  inference  or  im- 

Rlled  admission  of  negligence,  and  its  admission 
I  ground  for  reversal  of  a  judgment  for  plain- 
tiff Bkacb  and  Black,  J  J.,  dissenting,  on  the 
ground  that  tho  error  was  not  preladiciai. 

2.  A  general  objection  to  such  testimoinr  as 
"Incompetent,  irrelevant,  and  immaterial"  is 
snfBoient  to  azclude  it  where,  upon  the  pleadings 
and  the  other  evidence  in  the  case,  It  is  wholly 
Inadmissible  and  misleading. 

S.  In  such  action  a  rule  of  the  defendant  com- 
pany forbidding  employes  from  getting  between 
cars  while  in  motion  to  uncouple  them,  is  admis- 
sible in  evidence,  although  not  pleaded  by  the 
company,  under  Rev.  Bt.  1839,  |  2056,  providing 
that  only  substantive  facts  shall  be  pleaded,  ana 
section  SOtiO,  that  evidence  need  not  be  stated  in 
a  pleading, 

4.  The  facts  that  copies  of  such  rule  were 
extensively  distributed  among  defendant's  em- 
ployes, and  posted  in  ooosplcuous  places  in  the 
depots,  switch-houses,  and  elsewheres  and  that 
plaintifr  had  been  for  several  years  in  defend- 
ant's employ,  and  had  ample  opportunities  of 
becoming  acquainted  with  it,  are  sufflclect  to 
raise  anlnference  of  his  knowledge  of  it,  and  to 
render  it  admissible  in  evidence  against  him. 
Per  SnsKWOOD,  C.  J.,  and  Gantt  and  Hacpab- 
LANK,  JJ. 

5.  But  where  it  appears  that  snob  rule  had 
been  praotioally  abandoned  by  defendant,  and 
that  the  exclusion  of  evidence  of  the  rule  could 
not  have  injuriously  affected  defendant's  sub- 
stantial rights,  such  exclusion  is  not  ground  for 
reversal  of  a  Juigment  for  plaiutiff.  rer  Bab- 
OLAT,  Thomas,  Bbacb,  and  Black,  J  J. 

6.  A  railway  switchman,  while  uncoupling 
moving  cars,  at  night,  was  injured  by  reason  of 
his  foot  being  caught  between  switch-rails  insuf- 
Sclently  blocked.  Ha  was  familiar  with  the 
yard  and  tracss  where  the  accident  happened, 
and  with  the  methods  pursued  by  the  railway 
company  in  blocking  its  tracks,  but  had  no  actual 
knowledge  of  the  defective  block.  Held,  that 
the  question  of  his  negligence,  under  the  circum- 
stances, was  for  the  Jury.  Bhbbwood,  C.  J., 
contra. 

In  bane.  Appeal  from  circuit  court, 
Jactcnon  county:  Turner  A.  Gii.L,  Judge. 

Action  by  Alcorn  against  the  Chicago  St 
Alton  Railroad  Company  for  personal  ln> 
furies  from  defendant's  negligence.  Judg- 
ment for  plaintiff.  Defenriant  appeals. 
Reversed.  For  previous  reports,  see  14  S. 
W.  Rep.  943,  and  16  S.  W.  Rep.  229. 

Liithrop,  Smith  A  Morrntv,  for  appel- 
lant.  Beebe,  Randolph  A  Watson,  for  re- 
spondent. 

jbHKKWooD,  C.  J.  This  cause  has  been 
tbrice  argued,  and  will  be  found  reported 


Id  14  S.  W.  Rep.  948.  and  16  S.  W.  Rep.  229. 
When  argued  the  second  time,  tlie  follow- 
ing statement  of  tbe  case  and  opinion 
were  filed: 

"STATEMBNT. 

"This  case  has  been  reargued.  It  Is  an 
action  for  damages  laid  attbe  sum  of  f  15,- 
000.  The  main  ground  upon  which  plain- 
tiff relied  for  recovery  was  tbe  InsufHcicnt 
blocking  of  the  tracks  of  tbe  defendant, 
which  was  claimed  to  be  the  proximate 
cause  of  the  iajury,  and  that  tbe  accident 
In  question  occurred  while  a  train  of  de- 
fendnnt's  cars  was  in  motion,  and  while 
defendant  was  in  the  act  of  uncoupling 
one  of  thecarsof  such  train:  his  foot  being 
caught  between  the  rails,  on  the  track,  by 
reason  of  an  ineufflclent  block  between 
the  rails,  and  in  consequence  being  knocked 
down  by  that  train.  The  answer  was  a 
geberal  denial,  as  well  as  a  plea  of  con- 
tributory uegllgeuce,  alleging  that  plain- 
tiff was  familiar  with  the  locality  in  ques- 
tion; knew  the  condition  of  the  tracks, 
being  employed  in  the  yards  for  several 
months  prior  to  the  ac<'ideat,  and  failed 
to  complain;  and  tbe  answer  further  set 
forth  that  tbe  defendant  got  in  between 
the  cars  while  iu  motion,  in  violation  of 
the  rules  and  regulations  of  the  defendant 
company  in  that  behalf  made  and  provid- 
ed, etc.  The  rule  to  which  reference  was 
made  in  the  answer  is  the  following:  'Rule 
55.  Great  cnre  must  be  exercised  by  all 
persons  when  coupling  cars.  Inasmuch 
as  tbe  coupling  apparatus  of  cars  and  en- 
gines cannot  be  uniform  In  style,  sixe,  or 
strength,  and  is  liable  to  be  broken,  and, 
from  various  causes,  to  render  it  aanger- 
ous  to  expose  the  hands,  arms,  or  persons 
of  those  engaged  in  coupling  between 
them,  all  employes  are  enjoined,  before 
coupling  cars  or  engines,  to  examine  so  as 
to  know  the  kind  and  condition  of  the 
draw-head,  draw-bar,  link,  and*  coupling 
apparatus,  and  are  prohibited  from  plac- 
ing iu  the  trains  any  car  with  a  defective 
coupling  until  they  have  first  reported  Its 
derective  condition  to  the  yard-master  or 
conductor.  Sufficient  time  is  allowed  and 
may  be  taken  by  employes.  In  all  cases,  to 
make  the  examination  required.  Coup- 
ling by  hand  is  strictly  prohibited  in  all 
cases  where  a  stick  can  be  used  to  guide 
the  link  or  shackle,  and  each  yard-master, 
Bwitchnian,  brakeman,  or  other  emphiye 
who  may  be  expected  to  couple  cars  is 
required  to  provide  himself  at  all  times 
with  a  stick  for  that  purpose.  Every  em- 
ploye Is  required  to  exercise  the  utmost 
caution  to  avoid  injury  to  himself  or  tn 
his  fellows, and  especially  in  tbe  switching 
of  cars,  and  in  all  movements  of  trains; 
in  doing  which  work  each  employe  must 
look  after  and  be  responsible  for  his  own 
safety.  Jumping  nn  or  off  trains  or  en- 
gines in  motion,  getting  between  cars  in 
motion,  or  to  uncouple  them,  and  all  sim- 
ilar imprudences,  are  dangerous,  and  in 
violation  of  duty.  All  employes  are 
warned  that,  if  they  commit  them,  it  will 
be  at  their  own  peril  and  risk.  Every 
employe  is  hereby  warned  that  before  ex- 
posing himself  in  working  or  in  being  on 
tbe  tracks  or  grounds  of  the  company,  or 
In  working  with  or  being  in  any  manner 
on  or  with  its  cars,  enginea,  machinery. 

Digitized  by  VjOOQ  IC 


Mu.) 


ALOOBN  0.  CHICAGO  <fc  A.  B.  CO. 


189 


or  tools,  he  man*,  examine  tor  bis  own 
safety  tlie  condition  of  all  machinery, 
toola.  trtickB,  engines,  cars,  or  ^vhatever 
be  may  nndertalte  to  work  upon  or  vritb, 
before  he  makes  use  or  exposes  blmseU  on 
or  with  the  same,  so  as  to  ascertain,  so 
tar  as  he  reasonably  can.  their  condition 
and  soaudness;  and  be  isreqoired  prompt- 
ly to  report  either  to  the  division  superin- 
tendent, or  to  the  agent  who  may  be  bis 
lmme<liate  superior  in  office,  any  defect  in 
any  track,  machinery,  tools,  or  property 
of  the  company  affecting  tbe  safety  of  any 
one  in  nsing  or  operating  upon  or  with 
tbe  same.  The  object  of  this  rule  Is  to 
protect  employes  from  suffering  personal 
injury  from  any  cause.  While  tbe  com- 
pany will  be  responsible  to  each  one  for 
the  discharge  of  all  Its  duties  and  obliga- 
tions to  bim  for  any  fault  or  neglect  of  its 
own,  or  of  Its  board  of  directors  or  gen- 
eral officers,  which  are  the  approximate 
cause  of  injury,  yet  It  will  not  be  responsi- 
ble to  him  for  the  consequences  of  his  own 
fault  or  neglect,  or  of  that  of  any  other 
employe  of  the  company,  whether  they  or 
either  of  them  are  superior  to  him  in  au- 
thority, as  conductor,  foreman,  or  other- 
wise, or  not;  It  being  the  right  and  duty 
of  everv  employe,  under  all  clrcamstances, 
to  take  sufficient  time,  before  exposing 
lilmHelf,  to  make'  such  examination  as  Is 
tiere  required,  and  refuse  to  obey  any  or- 
-der  which  would  expose  him  to  danger. 
No  person  who  Is  careless  of  others  or 
of  himself  should  be  continued  In  the  serv- 
ice of  this  company.  Every  case  of  per- 
sonal Injury  miist  be  promptly  reported 
in  writing  to  the  division  BU|>erlntendent, 
stating  the  names  and  residences  of  all 
witnesses,  and  all  the  particulars  of  tbe 
occurrence.' 

"opinion  ok  the  coort. 

"(1)  The  first  point  for  discussion  is 
wbetbortbe  testimony  of  Lamoreaux  was 
admissible,  as  to  having  seen  thenext  day 
a  new  block  between  tbe  rails  at  the  point 
of  the  accident,  which  block  so  filled  the 
upace  between  the  rails  as  to  render  an- 
other like  accident  Impossible.  That  tes- 
timony of  subsequently  occurring  events, 
like  the  substitution  of  a  new  for  tbe  old 
block,  is  inadmissible  for  the  purpose  of 
originaiing  an  Inference  or  Implied  admis- 
sion of  negligence  because  of  failure  to 
make  the  substitution  at  an  earlierperiod. 
Is  supported  by  abundant  authority,  as 
shown  by  tbe  briefs  of  defendant's  coun- 
Hel.  and  this cnnrt  has  announced  the  same 
doctrine.  Hipsley  v.  Railroad  Co.,  88  Mo. 
34ii :  Brennan  v.  St.  Louis,  92  Mo.  482,  2  H. 
W.Bep.481.  A  different  view  from  the  one 
hereaxserted  obtainsln  some  jurisdictions, 
but  obviously  such  a  theory  of  the  law 
places  a  virtual  interdict  upon  a  corpora- 
tion or  individual  promptly  making  need- 
ful Imprnvements  or  repairs  when  an  acci- 
dent occurs,  for  fear  such  repairs  or  im- 
provements will  be  construed  into  a  tacit 
admission  of  prior  negligence  In  falling  to 
make  them  before,  aud  thus  to  have  pre- 
vented the  litigated  Injury. 

"  ( 2)  Bu  t  It  is  objected  that,  in  any  event, 
the  t<ntiroony  in  question  was  admissible 
(or  another  purpose,  to-wlt,  to  establish 
the  protective  character  of  proper  block- 
ing, and  therefore  that  a  general  objection 


to  such  testimony,  of  its  being  'Incompe- 
tent, Irrelevant,  and  immaterial,'  was  in- 
sufficient; that  the  objection  should  have 
been  special.  There  are  several  answers 
to  this  contention.  In  the  Brat  place,  there 
was  no  such  issue  raised  by  the  pleadings; 
In  the  second  place,  not  a  particle  of  testi- 
mony was  offered  to  show  who  substi- 
tuted tbe  new  for  the  old  block,  the  neces- 
sity for  which  preliminary  testimony  is 
virtually  recogrnised  In  Brennan  v,  St. 
Louis,  supra;  t/i/rrf,othertestiraony could 
readily  have  been  Introduced  to  show  the 
necessity  for  a  proper  block,  and  tbe  evi- 
dent aud  only  object  of  the  controverted 
testimony  was  to  convict  tbe  defendant 
company  of  a  confession  of  negligence  be- 
cause of  maklAg  repairs;  and,  fourth,  tbe 
testimony,  for  these  reasons,  being  wholly 
inadmlssibe  as  well  as  misleading,  a  gen- 
eral objection  was  sufficient.  State  ▼. 
Meyers,  99  Mo.  loc.  clt.  120, 12  8.  W.  Rep. 
616.  As  Is  aptly  said  in  Nalley  v.  Carpet 
Co.,  51  Conn.  loc.  clt.  632:  'If  the  subse- 
quent act  Is  made  to  reflect  back  upon  the 
prior  one,  although  it  Is  done  upon  the 
theory  that  it  Is  a  mere  admission,  yet  it 
rirtnally  introduces  into  the  transaction 
a  new  element  and  test  of  negligence, 
which  has  no  business  there,  not  being  In 
existence  at  the  time.'  Touching  similar 
evidence,  it  was  said  in  a  recent  case  in 
this  court:  'This  evidence  was  not  ad- 
missible to  show  negligence  on  the  part  of 
tbe  city,  for  that  must  be  made  out  by 
proof  of  the  condition  of  the  street  and 
knowledge  thereof  by  the  city  at  the  time 
the  Injury  occurred.'  Brennan  v.  St. 
Louis,  supra. 

"  (8)  It  Is  contended  that  the  trial  court 
properly  refused  to  admit  In  evidence  rule 
56  of  the  defendant  company,  because  the 
same  had  not  been  pleaded.  This  conten- 
tion is  grounded  In  error.  That  portion 
of  the  answer  in  reference  to  tbe  rule  is  as 
follows:  'Defendant,  for  farther  answer, 
says  that  plaintiff  received  the  injury  com- 
plained of  In  his  petition  in  consequence  ot 
getting  between  tbe  cars  while  in  motion, 
for  tbe  purpose  of  uncoupling  them,  in 
violation  of  his  duty,  and  of  the  rules  and 
regulations  of  the  defendant  In  that  be- 
half made  and  provided.'  There  was  no 
manner  of  necessity  of  setting  forth  at 
length  the  rule  referred  to.  This  fact 
stands  forth  conspicuouslr  when  two  sec- 
tions of  our  Code  of  Civil  Procedure  are 
considered,— one  provldlngthat'only  sub- 
stantive facts  necessary  to  constitute  tbe 
cause  of  action  or  defense  shall  be  stated,' 
(section  2055,  Rev.  St.  1889;)  the  other, 
that  'no  party  shall  be  required  to  state 
evidence  in  bis  pleading,  or  to  disclose 
therein  the  means  by  which  he  intends  to 
prove  his  case,'  (Id.  §  2060.)  Our  rulings 
upon  this  statute  have  been  uniform.  See 
v.  Cox,  16  Mo.  166;  Leasing  v.  Sulsbacher, 
35  Mo.  446;  Gates  v.  Watson,  64  Mo.  686; 
Sanders  v.  Anderson,  21  Mo.  402;  Alex- 
ander ▼.  Campbell,  74  Mo.  142. 

"(4)  But, in  order  to  the  Introdnction  of 
the  rules  or  regulations  of  tbe  company  in 
evidence,  It  was  by  no  me^ns  necessary  to 
have  even  so  much  as  referred  to  them  la 
the  answer.  Logan  v.  Railroad  Co.,  77 
Mo.  66.3,  and  cases  cited.  On  this  point  It 
is  said  by  the  supreme  conrt^f  a  sister 
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Btste:  'It  la  proper  to  nay  here,  in  view  of 
a  new  trial,  that  the  claim  made  by  conn- 
eel  (or  defendant  that  it  is  necessary  to 
plead  rules  of  the  company  or  any  usage 
UK  to  the  manner  of  the  performance  of 
duty,  in  order  to  authorize  their  introduc- 
tion in  evidence,  cannot  be  sustained. 
These  rules  and  usages,  are  mere  evidence 
bearing  upon  the  question  of  negligence 
uf  the  defendant  or  Its  employes  and  the 
care  and  dilifcence  of  the  plaintiff.'  Henry 
V.  Railway  Co.,  66  Iowa,  52,  23  N.  W,  Rep. 
260. 

"(6)  Another  gronnd  of  objection  suc- 
cessfully urged  to  the  introduction  of  rule 
65ineTidence  was:  'BecauBe  no  knowledge 
of  the  existence  of  the  rule  had  been 
brought  home  to  the  defendant.'  But  the 
evidence  showed  that  the  rule  had  been  in 
existence  for  years  on  the  railroad  of  the 
defendant,  and  that  plaintiff,  in  conse- 
quence of  serving  the  defendant  company 
tor  several  yearsiudlHerentcapacitieB,bad 
ample  opportunities  of  becoming  ac- 
quainted with  it.  The  evidence  in  this 
cause  tends  to  show  that  the  rule  was  ex- 
tenslvely  distributed  among  the  defend- 
ant's employes,  extensively  posted  in  the 
defendant's  depots  and  switch-houseB  as 
a  separate  placard,  and  special  attention 
called  thereto,  on  the  face  of  the  time- 
cards.  Upon  such  a  basis  of  facts,  the  in- 
ferencecould  have  been  legitimately  drawn 
by  the  Jury,  bad  the  rule  been  admitted  in 
evidence,  that  the  defendant  bad  become 
acquainted  with  the  rule.  The  long-con- 
tinued existence  of  a  custom  ur  rule  may  be 
shown  In  ordertoform  an  Inferential  basis 
that  an  employe  was  not  ignorant  of  It. 
Pennsylvania  Co.  v.  Stoelke.  104  III.  201; 
Seese  v.  Railroad  Co.,  39  ITed.  Rep.  487 ;  .Rail- 
road Co.  v.  itosenzweig,  (Pa.  Sup.)  6  Atl. 
Rep.  545.  Now.  if  it  be  true  that  it  is  the 
duty  of  a  railroad  company  to  make  regu- 
lations for  the  prf)per  conducting  of  its 
business,  as  asserted  in  Reagan  v.  Railway 
Co.,  98  Mo.  348,  6  S.  W.  Rep.  871,  then  it 
would  seem  incumbent  on  the  employes  of 
such  company  to  acquaint  themselves 
with  the  rules  thus  of  necessity  estab- 
lished. Indeed,  it  would  be  impossible  for 
employes  properly  to  discbarge  their  du- 
ties without  becoming  conversant  wltb 
the  rules  relating  to  their  obligations  of 
service  to  the  company.  In  numerous  in- 
stances it  has  been  held  that  passengers 
must  equip  themselves  with  a  sufflclent 
knowledge  of  the  regulations  of  the  com- 
mon carrier  which  transports  them  from 
place  to  place.  (6  Atl.  Rep.  545;)  and 
sound  reasoning  would  seem  to  lay  an 
employe  under  a  greater  stress  of  neces- 
sity and  of  duty  of  becoming  acquainted 
with  rules  the  observance  of  which  would 
promote,  not  only  his  own  safety,  bnt  as 
well  those  with  whom  be  Jointly  labors, 
and  that,  having  sufficient  opportunity 
therefor,  the  Inference  should  be  drawn 
that  he  did  not  remain  ignorant  of  that 
which  the  highest  promptings  of  duty  and 
self-interest  demanded  he  should  know; 
and  so  the  point  has  been  ruled.  Thus  in 
Parker  v.  Railway  Co.,  83  Ga.  539. 10  S.  E. 
Rep.  238,  it  is  said :  'There  was  sufflclent 
evidence  that  the  rule-book  admitted  in 
evidence  contained  the  rules  in  force  when 
the  plaintiff  was  injured,  and  whether  be 


had  knowledge  of  them  or  not  was  a  ques- 
tion not  going  to  the  admissibility  ot  the 
rules,  but  to  their  binding  effect  upon  bis 
conduct.*  So,  also,  in  Railway  Co.  v. 
Askew,  (Ala.)  7  Kouth.  Rep.  823,  where  a 
plaintiff  was  charged  with  contributory 
negligence  In  not  using  coupling-sticks,  a» 
required  by  a  rule  of  the  company,  and 
be  denied  all  knowledge  of  such  rale,  it 
was  held  competent  to  Introduce  the  rule 
on  that  subject.  In  Railroad  Co.  v.  Luca- 
do's  Adm'r,  (Va.)  10  8.  E.  Rep.  422.  the 
court,  after  quoting  rule  107  of  the  'Train 
Rules,'  says,  on  page  423:  'These  rules 
were  in  force,  and  had  been  for  several 
years,  when  the  accident  occurred,  al- 
though they  had  not  been  formally  pro- 
mnlgated  by  the  receiver  after  his  appoint- 
ment.' They  had  been  printed,  and  copies 
of  tbem  bad  been  duly  furnished  to  section 
foremen,  Jennings  among  the  number,  for 
the  galdance  ot  themselves  and  the  men 
under  their  charge.  The  deceased  had 
be(>n  in  the  employ  of  the  company  as  a 
section  band  for  many  months  prior  to 
the  accident,  and  the  presumption  is  that 
he  was  acquainted  with  the  rule  above 
quoted.  At  ail  events,  the  fair  inference 
from  the  record  is  that  he  had  reasonable 
opportunity  to  become  acquainted  with 
it,  which,  fur  the  purposes  of  the  present 
case,  is  equivalent  to  actual  knowledge.* 
In  Alexander  v.  Railroad  Co.,  83  Ky.  589. 
the  court  say,  on  page  698:  'That  appel- 
lant was  not  furnished  with  a  copy  ot  the 
printed  rules,  and  was  ignorant  of  their 
existence,  did  not  constitute  aufflcient  rea- 
son for  rejecting  them  as  evidence  in  this 
case,  and  they  were  properly  admitted ; 
for  it  was  his  duty  to  acquaint  himself 
with  thoserules,  which  manifestly  be  might 
bave  done  by  the  nee  of  ordinary  dili- 
gence.' 

"(6)  Nor  can  It  be  urged  in  this  court 
for  the  first  time  that  the  rule  in  question 
was  properlyexcluded,  because  of  its  aban- 
donment by  defendant  prior  to  the  acci- 
dent. Becaose  the  reply  of  plaintiff  was  a 
general  denial  of  the  allegations  of  the  an- 
swer, this  method  of  pleading  only  pat  in 
issne  the  violation  of  rule  5.5.  If  plaintiff 
desired  to  put  in  issue  the  point  whether 
the  rule  had  been  waived  or  abandoned, 
he  should  have  so  pleaded  it  in  his  reply. 
Kersey  v.  Oarton,  77  Mo.  loc.  cit.  647,  and 
cases  cited;  Lanltc  v.  King,  03  Mo.  513,  6' 
8.  W.  Rep.  268.  The  result  is  that,  as  at 
first  ordered,  we  reverse  the  Judgment  and 
remand  the  cause." 

We  adhere  to  the  conclusions  renched 
as  announced  in  the  foregoing  opinion; 
but  inasmuch  as  this  causehas  been  trans- 
ferred to  the  court  in  bane,  and  ably  ar- 
irued  here,  it  has  been  thought  appropriate 
to  add  some  additional  ebservations,  es- 
pecially as  It  has  been  very  strenuously- 
insisted  that  the  defendant's  demurrer  to 
the  evidence  should  have  been  granted. 

That  the  plaintiff  was  perfectly  familiar 
with  the  yards  where  he  was  engaged  in 
working,  the  tracks  and  all  their  sur- 
roundings, living,  as  he  did,  in  their  im- 
mediate vicinity,  and  familiar  with  the 
manner  in  which  the  defendant  compaoy 
blocked  its  tracks,  and  especially  familiar 
with  the  "movable  switch"  that  con- 
nected with  all  the  tracks  muninft  nortlt 
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and  south,  at  which  locnllty  the  accMent 
occnrred,  is  abundantly  eBtabliiibed  by 
the  testimony.  He  had  been  engaged  lu 
vaiiouB  railroad  empioyraenta  and  cnpai-- 
ltie«  fur  aome  two  years;  bad  worlced 
as  Oayawltchmaii  and  night  Rwitchman  in 
those  yards  aoroe  six  or  eight  months, 
and  for  some  six  weeks  prior  tn  the  acci- 
dent hod  worlced  there  as  night  switch- 
man. Hf>  was  perfectly  familiar  with  the 
methods  the  defendant  company  pnrsaed 
In  blocking  its  tracks,  and  he  knew  that 
the  blocks  thus  used  suffered  rapid  deteri- 
oration In  consequence  of  much  use,  the 
flanges  of  the  car-wheels  cutting  into  and 
wearing  away  the  blocks;  and  this  wear- 
Ing-away  process  was  g^reater  by  far  at 
the  point  of  the  accident  than  elsewhere, 
aH  the  bulk  of  the  switching  occurred 
there,  and  the  bulk  of  his  work,  both  when 
working  as  a  day  switchman  and  as  a 
night  switchman,  was  done  there;  yet  in 
circumstances  such  as  these,  at  a  danger- 
ous locality  that  he  was  accustomed 
to  go  over  from  10  to  100  times  a  day 
or  night,  without  directions  from  any  one 
so  tu  do,  he  goes  in  between  moving 
cars  and  makes  threefntile  attempts  to  un- 
couple them,  when  by  a  single  swing  of 
bis  lantern,  as  he  states  Iiimself,  he  might 
hare  caosed  the  engineer,  who  was  under 
his  control,  to  have  stopped  the  tiain 
within  three  car-lengths.  But  hedoes  not 
cause  the  cars  to  be  stopped,  though  he 
knew  the  danger,  and  he  gives  as  a  rea- 
son for  not  signaling  the  engineer  that 
be  "did  not  want  bim  to  stop;"  that  "he 
could  have  gotten  the  link  out  in  half  the 
time  it  would  have  taken  to  have  signaled 
bim  to  stop."  With  his  lantern  in  his 
band,  one  glance  would  have  shown  him 
where  he  was,  and  guided  his  footsteps 
aright:  but  he  failed  to  look  when  by 
looking  he  might  have  averted  the  dan- 
ger, but,  instead  of  that,  be  went  blun- 
dering on;  and.  In  answer  to  the  ques- 
tion why  he  did  not  step  outside  from 
between  the  rails  on  the  ends  of  the  cross- 
tien  when  he  got  to  the  point  where  they 
came  so  close  together,  he  says:  "I 
thought  I  was  stepping  on  the  outside  of 
the  rails  on  the  cniss-ties,  but  I  found  I 
was  mistaken." 

Coupled  with  such  knowledge  or  means 
of  kiiowledge  on  the  part  of  the  plaintiff 
as  la  disclosed  by  this  record,  there  is  not 
a  particle  of  evidence  showing  actual  no- 
tice to  the  defendant  of  the  defective  con- 
dition of  the  block  between  the  ralla  where 
the  plaintiff  was  injured,  nor  was  there 
any  evidence  as  to  the  length  of  time  the 
blocks  bad  been  In  a  bad  condition,  so  as 
to  raise  a  presumption  of  notice  of  such 
defective  condition  from  lapse  of  time. 
From  these  circttnstancee,  standing  forth 
on  this  record  undisputed,  tbe  evidences 
of  contributory  negligence  on  the  part  of 
the  plaintiff,  or,  what  is  tantamount 
thereto,  of  waiver,  are  such  that  but  one 
lei^al  conclusion  can  be  drawn  from  them, 
and  tbat  conclusion  Is  fatal  to  platntin's 
case. 

Quite  recently  in  this  court  tbe  familiar 
prlndplM  baa  been  annonnced  that  a  serv- 
ant assumes  all  risks  incident  to  tbe  busi- 
ness in  which  be  engages  and  tbe  duties 
be  engages  to  perform.    Jackson  v.  Rail- 


way Co.,  104  Mo.  448,  16  S.  W.  Rep.  4IS. 
But  the  principle  there  announced  is  of 
a  more  compruliensive  character;  for  It 
embraces  within  its  scope  not  only  such 
risks  as  are  incident,  etc.,  but  such  risks 
as  should  become  apparent  to  tbe  em- 
ploye by  ordinary  observation,  or  are 
readily  discernible  by  a  person  of  his  ag^e 
and  capacity,  in  the  exercise  of  ordinary 
care,  or  where  bla  means  of  knowledge 
are  equally  as  great  as  those  of  his  em- 
ployer, or  if  be  discovers  tbe  unusual 
risks,  and  makes  no  complaint.  In  such 
circumstances,  even  extraordinary  risks 
may  assume  In  legal  effect  tbe  shape  nnd 
proportions  of  only  ordinary  and  inci- 
dental perils,  adding  nothing  to  the  lia- 
bility of  the  master,  and  affording  the 
servant  no  additional  grounds  for  recov- 
ery in  the  event  of  injuries  received.  These 
positions,  it  is  scarcely  necesRary  to  say, 
are  sustained  by  an  abundant  array  of 
authorities,  both  in  England  and  In  this 
country.  Shear,  ft  R.  Neg.  (4th  Ed.)  ( 
185;  Haydenv.  Manufacturing  Co.  ,29Conn. 
548;  Gibson  t.  Railway  Co.,  63  N.  Y.  449; 
Wood,  Mast,  ft  Serv.  758  et  seq. ;  2Thomp. 
Neg.  1008;  Hewitt  v.  Railroad  Co.,  (Mich. 1 
34  N.  W.  Rep.  65»;  Moulton  v.  Gage,  138 
Mass.  390;  Ladd  v.  Railroad  Co.,  119  Mass. 
412;  Lovejoy  v. Railway  Co.,  125  Mass.  79; 
Hulett  V.  Rnllroad  Co..  67  Mo.  289;  Smith 
V.  Railroad  Co., 69  Mo.32;  Kean  v.  Rolllng- 
Mllls,  66  Mich.  277,  33  N.  W.  Rep.  395;  Mc- 
OlnnlBv.  Bridge  Co.,  49  Mich  460.  13  N. 
W.  Rep.  819;  Hathaway  v.  Railroad  Co., 
61  Mich.  253, 16  N.  W.  Rep.  684;  Railroad 
Co.  V.  Glldersleeve,  33Mich.  138;  Davis  v. 
Railroad  Co. ,20  Mich.  105;  Railroad  Co.  v. 
Love,  10  Tnd.  5.54;  Railroad  Co.  v.  McCor- 
mick,  74Ind.440;  Whit.  Smith,  Neg.  131, 
133;  Darracntts  v.  Railroad  Co.,  (Va.)  3 
S.  E.  Rep.  511 ;  Beach,  Contrlb.  Neg.  SS 
1.S8,  139;  Lockwood  v.  Railway  Co.,  55 
Wis.  50,  12  N.  W.  Rep.  401 ;  Hutchinson  v. 
Railway  Co., 5  Bxch.!i43:  Skipp  v.  Railway 
Co.,  9  Exch.  223;  Assop  v.  Yates,  2  Hurl, 
ft  N.  768;  Williams  v.  Clough,  8  Hurl,  ft  N. 
258;  Gaffney  v.  Railroad  Co.,  16  R.  I.  456, 
7  Atl.  Rep.  284. 

Judge  Thompson,  as  cited  above,  states 
thedominantruleln  this  class  ofcases  thus: 
"If  the  servant,  before  he  enters  the  serv- 
ice, knows,  or  if  he  afterwards  diseovera, 
or  if,  by  the  exercise  of  ordinary  ob- 
servation or  reasonable  skill  and  diligence 
lu  bis  department  of  service,  be  may  dis- 
cover, tbat  the  building,  premises,  ma- 
chine, appliance,  or  fellow-servant  In  con- 
nection with  which  or  With  whom  be  is 
to  labor  Is  unsafe  or  nnOt  in  any  particu- 
lar, and  if,  notwithstanding  sucb  knowl- 
edge, or  means  of  knowledge,  be  volun- 
tarily enters  Into  or  continues  In  the 
employment  without  objection  or  com- 
plaint, he  is  deemed  to  assume  the  risk  of 
the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  for  damages 
against  the  master  in  case  it  shall  result 
in  Injury  to  him."  Much  of  tbe  work  of 
tbe  country  is  done  without  tbe  employ- 
ment of  tbe  best  machinery  or  tbe  most 
competent  men,  and  it  would  be  disas- 
trous II  those  prosecuting  It  were  held  to 
insure  tbe  safety  of  ail  who  enter  their 
service.  If  persona  are  induced  to  engage, 
in  ignorance  of  sncb  neglect^n4  areln- 


Digitized  by  VjOOQ  IC 


192 


SOUTHWESTERN  BEFOBTEB,  Toi..  1& 


(Mo. 


Jnred  In  coneeqaeiiL-e,  thev  Bhould  be  enti- 
tled to  e<>ni|>enHation;  tint,  if  advised  of 
It,  they  a  HSU  me  the  risk.  They  Ron  tract 
with  rflereuve  to  things  as  they  are 
known  to  be,  and  no  contract  ie  violated 
and  no  wrong  is  donn  it  they  sutler  from 
a  neglect  whose  risk  tbey  assumed.  Vo- 
teati  aoa  St  injariu. 

It  may  be  stated,  as  a  general  proposi- 
tion, that  the  master  Is  under  no  higher 
duty  to  provide  for  the  safety  of  the  serv- 
ant tiian  the  servant  is  to  provide  tor  bis 
own  safety.  It  follows  tliat  It  the  knowl- 
edge or  the  ignorance  of  the  master  and 
that  of  the  servant  in  respect  of  the  char- 
acter of  the  machine  are  equal,  so  that 
both  are  eltber  withunt  fault  or  in  equal 
fault,  the  servant  cannot  recover  damages 
of  the  master.  But  this  rnle  can  only  be 
predicated  of  cases  where  the  servant  and 
the  master  hnve  equal  means  of  knowl- 
edge; for,  though  the  servant  and  the 
master  be  equally  ignorant,  yet  if  the 
servant  be  Ignorant  without  fault,  and 
the  master  be  negligently  Ignorant,  the 
servant  will  have  a  causeot  action  against 
the  master.  In  Darracutts  v.  Railroad 
Co.,  supra,  after  speaking  of  the  duties  of 
a  railroad  company  towards  Its  em- 
ployes, Lewis,  P.,  proceeds  to  say: 
"There  are  also  certain  correlative  duties 
on  the  part  of  the  employe  to  the  com- 
pany. Of  these,  one  in  the  duty  of  the  em- 
ploye to  be  reasonably  observant  of  the 
machinery  be  operates,  and  to  report  any 
detects  be  may  discover  therein  to  the 
company.  Another  Is  to  use  ordinary 
care  to  avoid  injuries  to  himself;  for  the 
company  is  under  no  greater  obligation 
to  care  for  his  safety  than  be  himself  is. 
He  must  always  obey  the  rules  of  tbe 
company  prescribed  tor  his  saf^y.  and 
which  are  brought  to  bis  knowledge. 
And  he  must  inform  blrasplf,  as  far  as  he 
reasonably  can,  respecting  the  dangers  as 
well  as  the  duties  incident  to  tbe  service 
upon  which  he  enters.  "* 

Tested  by  the  authorities  cited,  and  by 
the  rules  which  they  announce,  the  evi- 
dence preserved  In  this  record  shows  that 
plaintiff's  injuries  are  the  resnltof  his  own 
imprudent  uftgligence,  and  auch  want  ot 
that  measure  of  care  of  his  own  interests 
and  personal  safety  as  the  law  demands 
at  his  hands.  For  these  reasons  the  Judg- 
ment should  be  reversed. 

Oantt  and  Macfarlanb,  JJ.,  concur  in 
all  the  paragraphs  except  paragraph  7. 
Thomas,  J.,  concurs  only  in  those  para- 
graphs relating  to  tbe  block.  Black  and 
Brack.  J  J.,  dissent ;  and  Barclay,  J.,  ex- 
presses his  views  in  a  separate  opinion. 

The  Judgment  is  therefore  reversed,  and 
the  cause  remanded. 

Barclat,  J.,  {concurring in  part.)  The 
plaintiff  claims,  generally,  that  his  injuries 
resulted  from  defendant's  negligence  in 
failing  to  provide  a  reasonably  safe  place 
in  which  to  perform  his  duties.  It  does 
not  seem  necessary  to  state  the  pleading^. 
The  tendency  of  plaintiff's  evidence  is  to 
show  that  he  was  at  work  in  defendant's 
yard  at  Kansas  City,  Mo.,  on  the  night  of 
September  23,  ISS.*).  It  became  necessary 
(or  him  to    uncouple  tbe   rear  car  of  a 


freight-train  moved  by  an  engine,  for  tbe 
purpose  of  "shunting"  or  switching  the 
car  Into  Its  proper  place,  as  directed  by 
the  defendant's  repreaentative  on  the 
ground.  While  engaged  in  an  effort  to  do 
BO,  atter  several  ineffectual  attempts  to 
draw  tbe  coupling-pin  as  he  walked  along- 
side tbe  car,  while  tbe  train  was  ranning 
slowly,  (about  three  miles  an  hour,) 
plaintiff's  foot  was  caught,  and  became 
fastened  between  the  fixed  rails  of  a 
■witch,  (connecting  the  track  on  which 
the  train  was  moving  with  another  track, ) 
In  consequence  of  which  he  was  thrown 
down,  and  tbe  wheel  ot  the  car  rau  over 
his  left  .arm,  and  mashed  one  ot  his  feet. 
In  the  railroad  yard  where  the  accident 
took  place,  the  spaces  near  the  Junction 
of,  and  between  the  fixed  rails  of,  switches 
were  generally  filled  with  large  wooden 
blocks  to  prevent  such  accidents  aa  that  in 
question;  but,  at  the  particular  point 
where  plaintiff  was  hurt,  the  block  had 
been  so  worn  away  by  use  as  to  be  prac- 
tically worthless  for  that  purpose.  It  was 
"slivered  to  pieces,"  and  consisted  only  ot 
some  long,  loose  fragments  that  coald  be 
lifted  out  with  the  fingers.  Plaintifi  was 
previously  unaware  of  such  defect.  Hia 
injury  happened  about  half  past  7  p.  u., 
when  it  was  too  dark  to  admit  ot  bis 
readily  observing  the  actual  condition  ot 
the  block  while  endeavoring  to  nnconple 
tbe  car.  His  employment  required  liim  to 
move  switches,  to  couple  and  uncouple 
cars,  and  generally  to  aaetst  in  tbe  mak- 
ing np  of  trains,  as  directed  by  hia  supe- 
rior. His  own  account  ot  tbe  incidents  ot 
his  injury  is  as  follows:  "He  set  the 
switch  and  went  In  and  set  the  pin,  along 
In  here,  and  that  he  beard  it  tall  back  as 
he  was  going  along;  that  he  was  walking 
on  the  outside  of  the  rails ;  that  the  cars 
were  i>n  the  two  main  rails;  that  the  two 
rails  came  together,  and  be  was  on  the 
outside  of  the  rail  the  car  was  on  ;  that 
he  came  down  to  this  point,  and  reset  tbe 
pin,  and  It  fell  again ;  that  be  set  it  again, 
or  went  to  do  it,  and  stepped  on  this  bad 
block,  and  got  his  foot  caught  between 
these  two  rails,  and  the  cars  came  back 
and  threw  him  down  and  ran  over  bis 
arm;  that  the  train  was  running  about 
three  miles  an  hour;  that  he  had  no 
trouble  in  pulling  the  pin ;  that  it  was  so 
worn  it  would  not  set;  that  he  had  to  pull 
It  the  second  and  third  times;  that  when 
he  set  it  the  first  time  it  fell  back ;  that  be 
had  to  go  for  It  aga'n;  that  he  wanted  to 
get  this  car  off,  and  it  tell  again,  and  he 
stepped  in  between  these  rails,  where  it 
wtts  not  properly  blocked,  and  grot  bis 
footcaugbt;  that  he  had  not  been  in  be- 
tween the  rails  on  which  tbe  car  was  run- 
ning at  all;  that  walking  along  un  the 
outside  of  tbe  rail,  and  pulling  the  pin  in 
the  manner  he  described,  was  the  way  he 
always  pulled  a  pin ;  he  thought  it  was 
the  safest  way;  that  he  considei-ed  It 
safer  to  walk  on  the  outside  than  to  go  in 
between  the  cam,  or  on  the  brake-beam 
either. "  The  foregoing  is  a  sufficient  out- 
line  of  the  substance  ot  plaintiff's  teatl- 
mony  for  the  purposes  ot  tbis  appeal. 

Twiceduring  the  trial  the  court,  against 
the  objectiou   ot  defendant,  admitted  evi- 
dence that.,  on  the  evenlQj;  ol  tbe  day  lot- 
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lowinic  the  accident,  tlw  block  In  qoestlon 
was  lound  to  have  been  replaced  by  a  new 
one.  The  flnit  admission  of  such  testimo- 
ny occarrerl  duriug  tbe  examination  uf 
plaintiff's  witness  Liamoreux,  in  tbls 
manner,  vii.:  "Question.  What  was  tbe 
condition  of  that  place  you  have  de- 
scriiied,  where  tbe  plalntitf  got  hart,  tbe 
next  evening?  (Objected  to  by  defendant 
as  incompetent,  Irrelevant,  and  immateri- 
al. Ubjectton  overruled.  Defenuaat  ex- 
cepted.) 2.  Wbnt wastheconditionof that 
place  the  next  evening?  (Objection  over- 
ruled and  exception  as  before.)  Anscver. 
There  was  a  new  block  there.  Q.  What 
kind  of  M  block  was  in  there  the  next  even- 
ing? (Objection  and  exception  as  before.) 
A.  I  do  not  know  wliat  kind  of  wood  it 
was  made  of.  I  know  It  wus  a  new  block. 
Q.  With  reference  to  tbe  appearance  of 
the  block,  did  It  look  like  it  would  flll  up 
the  space  between  the  rails?  (Olijection 
and  exception  as  before.)  A.  Yes,  sir. 
Q.  Mr.  Lamoreux,  state  if  it  would  be 
possible  for  the  foot  of  a  switchman,  in 
walking  along  there  uncoupling  cars,  to 
have  been  caught  between  the  rails  on 
said  block  if  it  liad  been  in  tbe  condition 
you  saw  it,  when  you  came  down  there 
tbe  next  erenlng?  (Objection  and  6xre[>- 
tion  as  before,  but  no  objection  was  tak- 
en to  the  competency  of  the  witness  to  ex- 
press an  opiuinn.)  A.  I  do  not  think  it 
would.  Q.  You  do  not  think  It  would  be 
possible?  (Objection  and  exception  as 
before.)  A.  No,  sir."  Another  Instance 
of  the  admission  of  evidence  on  that  sub- 
ject was  during  the  cross-examination  of 
defendant's  witness  Kennedy,  vis. :  "  (iues- 
tion.  Now,  what  was  the  condition  of 
this  spot,  where  Alcorn  got  his  foot 
caught,  the  next  day,  when  yon  came  to 
work  in  the  evening?  (Objected  to  by 
defendant  aj<  incompetent,  irrelevant,  and 
Immaterial.  Objection  overruled.  De- 
fendant excepted.)  Answer.  There  was 
anot'ier  block  there.  Q.  There  was  a 
new  i>lock  put  in  there?  (Same  objection, 
ruling,  and  exception  as  befoi-e. )  A. 
Yep  sir  "  During  the  trial  deleudant 
offered  in  evidence  rule  65,  the  terms  of 
which  bai'e  been  already  mentioned  ;  but 
the  court,  upon  objection,  excluded  it. 
Defendant  had  previously  given  testimony 
terding  to  show  that  the  rule  had  been  in 
force  on  its  line  some  five  or  six  years  be 
fore  this  accident;  that  it  was  printed 
nitb  other  rules,  on  tbe  back  of  tlm» 
tables  distributed  to  employes;  that  a 
special  cop.v  was  printed  on  a  large  pla- 
card, and  posted  In  all  particularly  public 
places  along  the  road,  in  roundhouses, 
depots,  etc.  The  verdict  was  fur  plaintiff, 
as  has  been  stated,  and  defendant  ap- 
pealed. 

1.  The  first  inquiry  is  whether  or  not 
the  trial  court  erred  in  submitting  the 
cause  to  the  jury.  Tbe  defendant  has  in- 
s'sted,  throughout  the  hearing  in  this 
court,  that  it  did  err  by  refusing  to  give 
an  instruction  in  tbe  nature  of  a  demur- 
rer to  the' evidence.  It  appears  necessary 
now  to  enter  into  the  merits  of  that  point 
more  fully  than  has  heretofore  been  done. 
Tbe  leading  facts  on  which  plain  tin  relies 
have  Just  been  stated.  Their  substance 
Is  presented  as  given  by  plaintiff's  wit- 
v.ISs.w.no.S— 13 


nemes,  and  us  favorably  to  bioi  as  tbe 
testimony  permits.  It  Is  familiar  law 
that,  in  ruling  upon  such  a  point  as  that 
before  us,  the  plaintiff  is  entitled  to  have 
his  case  so  viewed,  and  to  enjoy  tbe  bene- 
fit of  every  reasonable  Inference  in  his  fa- 
vor which  tbe  facts  will  bear.  His  evi- 
dence, we  think,  fairly  tends  to  establish 
that  tbe  absence  of  a  block,  or  tbe  worn 
condition  ol  it,  at  the  juncture  of  tbe  raito 
that  caught  his  foot,  was  such  a  defect  in 
the  plant  and  appliances  necessary  to  his 
work  as  ordinary  care  on  dAdndant'spart 
would  have  discovered  and  rectified.  The 
master's  duty  to  tbe  servant  requires  of 
the  former  ordinary  care  to  supply  and 
maintain  reasonably  safe  and  sutflcient 
appilanies;  among  them.  In  this  Instance, 
a  reasonably  safe  track  on  and  abont 
which  plaintiff's  work  had  to  be  done.  We 
consider  that  the  evidence  so  plainly  tends 
to  show  a  want  of  such  care  that  we  shall 
not  pause  to  do  more  thanthusstate  that 
conclusion. 

But  we  then  encounter  the  defendant's 
contention  that, on  the  facts  shown,  plain- 
tiff should  be  Held  to  have  voluntarily  as- 
sumed tbe  risks  created  by  the  condition 
of  the  track  described.  That  contention 
rests,  mainly,  on  plaintiff's  admissions. 
Ho  was  generally  familiar  with  that  3'ard, 
and  had  some  years' experience  In  railroad 
work.  Oe  had  been  a  switchman  on  the 
day  force  for  several  months,  and  for  six 
weeks  prior  to  the  accident  had  been  on 
duty  as  night  switcbmnn  there.  He  knew 
tlie  mode  of  blocking  used  by  defendant, 
and  that  the  blocks  rapidly  deteriorated. 
Inconsequence  of  the  destructive  action 
of  tbe  flanges  of  car-wheels  upon  them. 
He  knew  that  the  place  of  the  accident 
was  in  almost  constant  use  for  switching 
cars, — a  sort  of  converging  point  of  all  the 
tracks  In  the  yard.  He  frequently  passed 
It  In  the  line  of  his  duty.  All  these  mat- 
ters he  admits,  but  be  adds  that  he  did 
not. know,  before  his  foot  was  injured, 
that  there  was  a  defective  block  at  that 
place,  or  what  the  condition  of  the  block 
there  was.  Considering  his  surroundings 
at  the  time  of  the  accident,  we  do  not 
think  It  can  be  Jnstly  declared  as  a  conclu- 
sion of  law  that  he  was  aware  of  the  de- 
fective condition  of  the  block  or  of  tbe 
danger  it  produced.  Whether  or  not  he  is 
chargeable  with  a  want  of  ordinar.v  care 
In  having  failed  to  discover  Its  condition 
we  will  discuss  along  with  the  question 
whether  his  conduct  in  the  circumstances 
was  negligent  generally.  There  is  a  clear 
and  logical  distinction  between  a  defense 
resting  upon  tbe  assumption  of  risks,  and 
that  predicated  upon  contributory  negli- 
gence. Even  If  a  servant  encounters  in  the 
service  perils  which  are  hold  unusual  and 
extraordinary,  he  is  nevertheless  bound  to 
use  ordinary  care  to  avoid  injury  there- 
by. Knowledge  of  a  danger,  possessed  by 
a  given  person  whose  conduct  comes  into 
question,  forms  a  very  important  element 
to  consider  in  ascertaining  whether  bis 
action  in  Its  presence  was  careful  or  the 
reverse,  but  it  Is  not  always  conclusive  of 
that  issue.  The  complete  facts  of  each 
case  must  be  noted  to  determine  what 
weight  and  significance  such  knf)wledge 
should  bave.    In  the  case  at  bar  the  work 
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In  which  plafntIB  was  pngaged  reqnlred 
close  atteatluo  and  waa  biKhly  danKerouB 
In  character.  It  was  night,  and  plaintiff's 
only  light  was  from  a  lantern  he  carried. 
In  uncoupling  the  car,  be  had  to  direct  his 
eyea  towards  the  coupling  machinery, 
and,  as  he  himself  said,  "he  could  not 
watch  his  hand  and  at  the  same  time  his 
feet;  that  a  man  has  srot  to  look  what  he 
is  doing  when  he  uncouples  cars ;  that  he 
supposes  everything  is  all  right  on  the 
track."  Itmustalso  behorneln  mind  that 
the  care  of  the  road-bed  devolved  on  an 
entirely  different  force  or  department  from 
that  with  which  plaintiff  was  acting. 
There  were  some  16  or  'M  different  block- 
ing points  In  the  yard.  The  repeated  re- 
newals of  worn  or  broken  blocks,  espe- 
cially at  such  a  spot  as  that  where  he  was 
hurt,  would  make  changes  there  In  the 
condition  of  the  blocking  frequent, so  that 
a  switchman  could  not  safely  rely  on  his 
last  observation  of  that  condition.  Ue 
was  ne'.-essariiy  bound  to  act  in  a  great 
measure  on  the  assumption  that  the  track 
was  in  a  reasonably  sale  conditionfor  use. 
In  the  absence  of  knowledge  to  the  contrn- 
ry.hehad  a  right  to  suppose  that  tbeduty 
of  maintaining  the  track  In  that  condition 
bad  been  performed.  The  head  switchman, 
with  whom  plaintiff  waa  working,  and 
who  was  yet  In  defendant's  employ  at  the 
time  of  the  trial,  testified  that  be  (witness) 
'had  worked  In  the  yards,  prior  to  the. 
time  plaintiff  got  injured,  about  a  year; 
that  be  had  not  noticed  that  there  was  a 
defective  block  in  this  place  before. "  This 
corroborates  plaintiff,  and  shows  how 
naturally  these  men,  whose  dangerous  du- 
ties were  performed  by  night,  could  over- 
look a  close  observance  of  the  track,  abont 
which  their  work  went  on.  Plaintiff  ac- 
counts for  that  In  thiswise:  "That  the 
tracks  and  blocks  and  guard-rails  and 
blocking  In  that  locality  are  hidden  away 
after  the  cars  are  running  over  them,"  as 
well  as  by  the  circumstances  of  darkness, 
and  the  close  attention  required  to  be 
given  to  the  coupling  apparatus  of  the 
cars.  (Compare  Hendrlcken  v.  Meadows, 
(Mass.)  28  N.  E.  Rep.  1054.  Taking  plaln- 
tlff's  evidence  In  its  entirety,  we  think  It 
cannot  properly  be  declared  as  a  matter 
of  law  that  he  was  negligent  in  any  re- 
spect. The  trial  court,  therefore,  did  not 
err  in  refusing  to  sustain  the  demurrer  to 
the  evidence.  All  the  members  of  the 
court,  except  Chief  Justice  Shbrwood, 
concur  In  the  foregoing,  but  what  follows 
Is  an  expression  of  my  individaqi  views. 

2.  The  next  question  relates  to  the  cor- 
rectness of  the  court's  ruling  admitting, 
over  defendant  s  objection  and  exception, 
testimony  for  plnintlffto  the  effect  that, 
within  24  hours  after  the  accident,  the 
block  (to  whose  defective  condition  the 
injury  is  ascribed)  between  the  fixed  rails 
of  the  switch  was  replaced  by  a  new  and 
perfect  one.  Whether  evidence  of  subse- 
quent acts  o(  a  defendant  (in  relation  to 
the  subject  matter  of  a  charge  of  negli- 
sence)  is  admissible  in  any  given  case 
must  depend  largely  on  circumstances. 
Such  testimony  is  relevant  when  It 
amounts  to  an  admission  of  the  negli- 
gence alleged,  or  otherwise  tends  to  prove 
•ay  actual  issoe  in  the  cause.    But  the 


mere  fact  that  the  condltton  of  the  plant 
or  appliances  (about  the  spot  where  such 
an  accident  happened)  Is  thereafter  Im- 
proved by  the  owner  does  not,  of  Itself, 
Justify  an  Inference  that  the  previoas 
condition  was  negligent  or  defective.  It 
Is  but  natural,  and  in  accordance  with  the 
promptings  of  humanity,  to  takesteps  to- 
wards avoiding  a  recurrence  of  such  mis- 
haps as  this  case  presents.  Steps  so 
taken  may  furnish  greater  safeguards 
against  danger  than  the  legal  duties  of 
the  owner  of  the  property  require,  and 
should  ni>t  be  regarded  as  establishing 
the  standard  of  care  by  which  his  liabili- 
ty (for  the  prevlonsly  existing  condition) 
is  measured.  There  are  precedents  In 
which  evidence  of  subsequent  acts,  as  well 
as  of  declarations  of  a  party  in  Interest, 
has  been  given  and  approved,  as  bearing 
legitimately  on  some  of  the  issues  in- 
Toived,— for  example,  Readman  v.  Con- 
way, (1879,)  12B  Mass.  374.  and  HoytT. 
Railroad  Co.,  (1890,)  118  N.  Y,  899,  23  N. 
E.  Rep.  666;  but  no  satisfactory  reasons 
have  been  presented  to  Justify  the  admis- 
sion of  such  testimony  here.  It  hew  been 
suggested  that  that  ruling  of  the  trial 
court  may  be  sustained  on  the  ground 
that  it  was  proper  to  show,  by  inferences 
from  experiments  with  the  new  block, 
that  blocking  was  generally  beneficial,  and 
conduced  to  the  safety  of  the  workmen. 
The  manner  In  which  that  sort  of  testi- 
mony first  appeared  at  the  trial,  during 
the  examination  of  witness  Lamoreux, 
gives  some  apparent  support  to  that  sug- 
gestion of  lis  purpose;  but  there  Is  no 
such  peculiarity  about  its  admission  at 
a  later  stage,  during  the  cross-examina- 
tion of  Kennedy.  There  its  drift  is  un- 
mistakable. It  was  evidently  offered  to 
establish  an  Implied  admlusion  by  defend- 
ant of  Its  negligence  towards  plaintiff,  as 
alleged  by  him.  There  was  no  dispute 
over  the  condition  of  the  block.  The  real 
Issue  concerning  It  was  whether  or  not 
blocking  rendered  the  track  safer  to  those 
required  to  work  about  it.  The  defend- 
ant offered  evidence  which  tended  to  show 
that  the  risks  of  switchmen  were  not  less- 
ened by  blocking;  that,  with  the  blocks 
(generally  used  and  there  in  use)  in  posi- 
tion, a  man  was  quite  as  likely  to  stum- 
ble, on  striking  the  end  of  the  wood,  as  he 
was  to  carch  his  foot  in  the  Joint  with- 
out a  block.  The  substantial  question 
between  the  parties  was  whether  or  not 
there  was  any  want  of  care  in  leaving  the 
switch  unblocked,  or,  in  other  words, 
whether  or  not  defendant  was  negligent 
In  permitting  It  to  remain  so.  The  ques- 
tion whether  blocking  was  conducive  to 
greater  safety  of  the  men  was,  in  sub- 
stauce,  nothing  other  than  the  question 
whether  defendant  was  negligent  in  leav- 
ing the  switch  unblocked.  To  endeavor 
to  prove  the  affirmative  of  It  by  experi- 
ments with  a  new  block,  introduced  at 
the  place  of  the  accident  on  the  following 
day,  was  tantamount  to  using  the  im- 
provement as  a  confession  of  the  need 
thereof,  and  that  the  previous  want  of 
it  was  negligence  on  defendant's  part. 
As  such,  It  seems  to  me  that  it  should 
have  been  excluded,  for  the  reasons  indi- 
cated herein,  as  well  as  in  maur  other  re- 
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oeiit  oplnlona  on  thin  topic.  Stainnera  r. 
Proprietoni,  (Mass.  1881,)  28  N.  K.  Rep.  10; 
Railway  Co.  ▼.  Jones,  (Tex.  Sop.,  1890.) 
14  S.  VV.  Rep.  809;  Getty  v.  Town  of  Ham - 
Hn.  (N.  ST.  App.,  1891,)  27  N.  E.  Rep.  899; 
Hodfces  ▼.  Perclral,  (1890,)  182  111.  63, 
S3  N.  E.  R<>p.  428;  Board  v.  Pearson,  (Ind. 
Sop.)  28  N.  E.  Hep.  1120,  and  the  cases 
cited  to  this  point  at  the  first  hearing  of 
this  case,  (14  8.  W.  Rep.  944.)  As  the  evi- 
dence mentioned  wan  erroneously  received, 
the  Judgment  should  be  reversed,  unless 
the  Bobatantial  rights  o{  defendant  upon 
the  merits  were  not  prejudiced  thereby. 
II  the  error  was  harmless,  the  Judgment 
should  be  affirmed  notwithstanding  It. 
But,  in  my  opinion,  the  natural  tendency 
of  snch  evidence  is  to  sufiCRest  to  the  Jury 
a  dIBerent  criterion  by  which  to  estimate 
the  proper  degree  of  care  (required  of  de- 
fendant at  the  time  when  the  Injury  oe* 
carred)  than  that  Oxod  by  the  rules  of  law. 
Its  effect  is  to  contrast  defendant's  prior 
conduct  with  Its  after-action,  In  the  light 
of  the  experience  which  the  accident  itself 
affortla.  Such  comparison  could  not  be 
harmless  to  defendant  in  the  present  case. 
The  better  the  precautions  which  it  bad 
talceo  to  avert  a  second  calamity,  the 
moiv  injurious  to  its  interests  would  be 
the  admission  of  such  evidence.  For  this 
error  a  new  trial  must  be  had,  it  seems  to 
me. 

8.  Defendant  complains  also  of  the  refus- 
al of  the  trial  conrt  to  admit  in  evidence 
role  B5;  but,  as  the  Judgment  is  to  b»  re- 
versed lor  a  different  reason,  it  is  not  nec- 
essary to  go  further  into  that  subject 
now  than  to  say  that,  although  the  facts 
offered  by  defendant  tended  to  show  that 
plaintiff  was  chargeable  with  Icnowledge 
of  the  existence  of  the  rule,  yet,  in  view  of 
all  the  evidence,  and  especially  of  the  testi- 
mony on  defendant's  part,  mentioned  in 
the  opinion  of  Black,  J.,  In  this  cause  In 
division  No.  1, — Alcorn  v.  Railroad  Co., 
^Mo.  Unp.,  1891.)  16  8.  W.  Rep.  232,— the 
error,  if  any  there  was,  in  excluding  it 
was  not,  in  my  opinion,  prejudicial  to  the 
substantial  rights  of  the  defendant  upon 
the  merits,  and  consequently  constitutes 
no  ground  for  a  reversal.  Rev.  St.  1889,  J 
2100.  For  the  reasons  Indicated  in  the 
second  paragraph  of  this  opinion  the 
judgment  should  bo  reversed,  and  the 
cause  remanded  lor  a  new  trial. 

Thomas.  J.,  desires  to  be  recorded  as 
concnrring  on  all  points  in  the  foregoing 
optmlon. 

Brack,  J.,  {dlsaeittiag.)  After  a  careful 
reconsideration  of  the  whole  record  in  this 
esse,  I  am  constrained  to  dissent  from 
the  opinion  of  the  majority  of  the  court, 
for  the  reason  that  while,  strietissiwe 
Jure,  It  may  tie  said  the  court  erred  in  re- 
fusing to  permit  the  rules  of  the  company 
to  be  read  In  evidence,  and  in  oveiTulIng 
the  objections  to  the  evidence  in  regard 
to  the  new  block  put  in  after  the  acci- 
dent, yet  the  evidence  discloses  a  merito- 
riuus  cause  of  action  in  the  plaintiff  for 
damages  for  the  injuries  he  received;  and 
I  cannot  see  that  these  errors.  In  thiscase, 
could  liave  injurionsiy  affected  the  defense 
OB  tlie  merits;   and  under  section  8775, 


Rev.  St.  1879,  the  Jndgmeut  ongbt  not  to 
be  reversed. 

Black,  J.,  is  of  the  same  opinion. 


RiCBARDSON,  Sheriff,  et  al.  v.  ANDBRSoir. 
(Court  of  Appeals  of  Texas.    Jan.  30,  1892.) 

QABmBMBNT— MONSTS  IN  FOSSBSSIOV  OF  SBEBITr. 

Honeys  in  the  possession  of  the  sberllT, 
ta^en  by  him  fTom  a  prisoner  for  safe-keeping, 
are  not  subject  to  garnisbment. 

Appeal  from  Tarrant  county  court;  W. 
D.  Harris,  Judge. 

Writ  of  garnishment  by  A.  J.  Anderson 
against  J.  C.  Richardson,  garnishee. 
Knox  intervened  as  claimant,  and  before 
the  trial,  with  sureties,  replevied  the  prop- 
erty in  the  hands  of  the  garnishee.  Judg- 
ment for  plaintiff.  Knox,  sureties,  and 
garnishee  appeal.    Reversed. 

Bowlin  &  BuwUn,  for  appellants.  F. 
M.  Braatly,  for  appellee. 

Whitb,  p.  J.  One  Knox,  who  is  one  of 
the  appellants  in  this  case,  was  arrented 
by  Richardson,  another  of  the  appellants, 
who  was  sheriff  of  Tarrant  county,  for 
carrying  a  pistol.  According  to  the  Jail 
regulations  In  that  county.  Richardson, 
th«  sheriff,  took  from  the  possesHion  of 
Knox,  when  he  put  him  In  Jail,  f930,  and 
other  sums  of  money,  and  certain  war> 
rants  and  checks,  tor  safe-keeping  during 
his  incarceration.  While  the  sheriff  bad 
said  money  and  effects  in  bis  possession, 
belonging  to  Knox  Anderson,  the  appellee 
sued  out  a  writ  of  garnishment,  and  had 
the  same  served  upon  the  sheriff.  The 
sheriff,  as  garnishee,  in  his  answer  set  up 
substantially  the  facts  aa  above  stated. 
Knox  filed  an  intervention  in  the  garnish- 
ment suit,  and  claimed— J'/rat,  that  the 
money  was  taken  from  hira  by  the  sheriff 
without  his  consent,  and  was  in  the  sher- 
iff's possession  euatodia  legta,  and,  being 
In  euatodia  legia,  was  not  subject  to  gar- 
nishment; aecoBdly,  that  the  money  and 
property  taken  from  him  l>y  the  sheriff  at 
the  time  and  place  mentioned  was  taken 
nnlawfaily,  violently,  and  by  force,  and 
against  the  will  of  the  intervener,  and 
that  the  sheriff  was  a  trespasser,  and  that 
said  money  and  property  were  taken  by 
trespaHs,  and,  while  It  was  thus  unlawful- 
ly in  the  hands  of  the  sheriff,  the  writ  of 
garnishment  was  served  upon  him;  third, 
his  arrest,  and  the  taking  and  detention 
of  his  property  by  the  sheriff,  was  the  re- 
sult of  a  conspiracy  between  the  sheriff 
and  the  intervener's  creditors  to  have  him 
arrested,  and  bis  money  and  other  valua- 
bles taken  off  his  person,  and  detained  un- 
til the  writof  garnlshmentcould  be  served 
upon  the  sheriff  by  said  creditors.  To 
said  answer  of  said  garnishee  and  plea  of 
intervention,  appellee,  Anderson,  filed  a 
general  exception  and  answer  controvert- 
ing the  same.  The  court  sustained  the 
general  exceptions  to  the  first  and  second 
subdivisions  of  the  Intervener's  pleas,  to 
which  the  intervener  excepted ;  and  over- 
ruled the  general  and  special  exceptions 
to  intervener's  third  plea.  Before  the 
trial,  appellant  Knox,  with8nr«tie«,TepleT- 
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led  Raid  money  and  property  ont  of  the 
handa  uf  the  Bherifl.  The  cuse  was  tried 
before  the  court  without  a  Jury,  and  Judi;- 
ment  waa  rendered  against  all  the  appel- 
lants,— that  Is,  Knox  and  bis  sureties  up- 
on hiB  replevin  bond,  and  Richardson,  the 
Hherid,  (or  the  sum  of  f  223.10,  the  balance 
proved  to  be  due  tronrKnox  to  Andertion 
ou  a  JudKment,  and  for  costs  of  suit, — 
and  that  appellant  Knox  take  nothing  by 
reason  of  his  intervention.  From  this 
Judgment  this 'appeal  la  prosecuted. 

In  Face  v.  Smith,  67  Tex.  556,  It  Is  said: 
"The  general  rule  that  property  in  the 
custody  of  the  law  is  not  subject  to  gar- 
nishment is  too  well  settled  upon  authori- 
ty to  be  questioned.  Draiie,  Attachm.  c. 
22:  Freera.  Ex'us,  §§  l-S-ias.— both  refer- 
ring to  nuineruua  authorities;  Taylor  r. 
Giiloan.  23  Tex.  508;  Edwards  V.Norton, 
66  Tex.  405.  This,  besides  other  offlcera, 
Includes  receivers,  assignees  in  bankrupt- 
cy, disbumiiig  oRlcers,  sheriffs,  clerks,  ex- 
ecutors, adminlHtrators,  and  euardlans. 
The  Keneral  principle  underlying  this  doc- 
trine is  that  'no  person  deriving  bis  au- 
thority from  the  law,  and  obliged  to  ex- 
ecute It  according  to  the  rules  of  law,  can 
be  holden  by  proceHsoI  this  kind.'  Drooks 
y.  Cook,  8  Mass.  US."  lu  Sweetser  v. 
Claflin,  74  Tex.  667,  12  S.  W.  Rep.  895,  It 
was  held  "that  a  service  of  a  writ  of  gar- 
nishment opon  n  district  clerk  gives  uo 
lien  upon  funds  deposited  by  the  sberlO 
with  the  clerk  to  await  the  further  action 
uf  the  court;"  and  to  the  same  effect  Is 
OurtiH  V.  Ford,  78  Tex.  262,  14  8.  W.  Rep, 
614,  "that,  so  long  as  the  money  Is  In  the 
custody  of  the  law, — that  is  to  say.  In  the 
bands  of  the  ottiocr  who  Is  intrusted  with 
Its  keeping,— it  is  not  subject  to  writs  of 

famishment."  In  Robinson  v.  Howard, 
Cnsh.  257,  one  Pierce,  a  constable,  ar- 
rested Howard  on  a  charge  ur  larceny 
preferred  against  him  by  appellant  Kobin- 
Bon.  Pierce,  against  Howardls  protest, 
shortly  after  the  arrest  took  from  Howard 
$175  In  money,  and  certain  small  articles 
of  the  value  of  $1(1,  and  gave  Howard  a 
receipt  therefor.  Pierce  became  satlBfled 
that  uo  larceny  had  been  committed,  and 
was  proceeding  to  the  Jail  to  return  the 
mone;  and  articles  to  Howard,  when 
plaintiff  served  him  with  trustee  process. 
The  court  held  that  the  officer  was  not 
liable  on  the  process, and  the  receipt  given 
by  him  made  no  difference.  Chief  Justice 
Sbaw  says:  "  Were  the  role  diffirent.  such 
process  might  be  used  to  search  the  per< 
son,  or  otherwise,  under  the  color  of  law- 
fnl  authority,  to  get  possesnion  of  the 
property  of  a  debtor  in  order  to  place  it 
in  the  hands  of  an  offlcer,  and  thus  make 
it  attachalile  by  trustee  process."  In 
Morris  v.  Penniman,  14  Gray,  220,  rely- 
ing upon  Robinson  t.  Howard,  supra,  It 
was  held:  "An  attachment  cannot  be  lev- 
ied on  property  delivered  to  oQicers  by 
persons  arrested  for  larceny,  or  other 
property,  while  It  remains  in  the  offlrer'a 
bands."  This  latter  case  is  directly  In 
polAt  witb  tbe  case  at  bar.  See,  also,  an- 
nouncing the  same  general  doctrine, 
Freem.  Ex'ns,  §  255.  Again,  in  Despatch 
Line  V.  Bellamay  Manuf'g  Co.,  12  N.  H. 
906,  thedoctrine  announced  is  that  a  party 
who  obtains  tbe  possession  of  goods  by  a 


trespass  cannot  be  charged  aa  tmatee  of 
tbe  owner,  to  whom  no  wrong  Is  done. 

We  are  of  opinion  that  tbe  court  erred 
In  sustaining  the  exception  to  tbe  flrat 
and  second  pleas  Interposed  by  tbe  inter- 
vener, Knox;  and,  further, the  court  erred 
in  rendering  Judgment  in  favor  of  Ander- 
son, appellee,  subjecting  tbe  money  In  bis 
bands  to  tbe  payment  of  Anderson's 
debts.  Whereiore  the  Judgment  Is  here 
reversed,  and  now  rendered  that  tbe  ap- 
pellee, Anderson,  plaintiff  In  tbe  court  be- 
low, take  nothing  by  his  snlt;  that  ap- 
pellants, Richardson,  sherift,  Knox,  inter- 
vener, and  Trigg  and  KImbrough,  snre- 
ties  upon  said  Knox's  replevin  bond,  all 
go  hence  without  day;  and  that  they 
have  and  recover  of  and  from  said  appel- 
lee, Anderson,  all  costs  In  this  behalf  In- 
curred, for  which  execntiou  may  Issue. 
Reversed  and  rendered.  All  Judges  pres- 
ent and  concurring. 


Oaltbston,  H.  ft  8.  a.  Rt.  Co.  y.  Gabtbb. 

(Cowrt  of  Avpealt  of  Texaa.    Jan.  30,  188a.) 

Prioticx  ok  Appbal— Remittitub— Estibino 
judoubnt. 
Where  defendant  appealed  from  a  ]ndg- 
ment  allowing  pislntifl  damages  for  stock  injured 
by  defendant,  with  interest  on  the  value  of  tne 
animals,  npon  tbe  gronnd  tbat  interest  was  er- 
roneously allowed,  and  plaintiff  filed  his  remit- 
titur ol  the  interest,  the  proper  Judgment  will  be 
rendered  for  the  appellee. 

Appeal  from  Fayette  county  court ;  W. 
S.  RoBHON,  Judge. 

Suit  by  J.  H.  Carter  against  the  Onlvea- 
ton,  Harrisburg  &  Ban  Antonio  Railway 
Company  for  damages  to  stock.  Judgment 
for  plaintiff.  Defendant  appeals.  Judg- 
ment reformed. 

Bro  wn,  iMoe  A  Jmekaon,  for  appellant. 
Pbelpn  <S  Wlllueb,  for  appellee. 

White,  P.  J.  This  was  a  suit  instituted 
by  Carter  against  tbe  railway  company 
for  damages  done  to  two  mules,  one  of 
which  was  killed,  and  the  other  rendered 
totally  worthless,  by  being  struck  by  a 
train  of  cars  on  said  railroad.  Tbe  case 
was  tried  by  the  court  without  a  Jury.  It 
is  inslHted  by  the  apiiellant  that  there  are 
two  errors  apparent  of  record  in  the  case: 
first,  that  the  court  erred  in  its  second 
conclusion  of  law  in  fiuding  tbat  plaintiff 
was  entitled  to  recovers  per  cent,  inter- 
est on  faoo,  the  value  of  tbe  animals  al- 
leged to  have  been  killed  and  injured, 
from  tbe  14th  day  of  May,  1891 ;  and,  sec. 
ontlly,  that  the  Judgment  was  erroneous 
because  it  gave  the  plaintiff  interest  at  the 
rate  of  6  per  cent,  per  annum  from  May 
14,  1891,  on  the  sum  of  fSOO,  and  tbat  said 
Judgment  was  excessive  as  to  tbe  interest. 
The  contention  is  that  it  was  error  to  al- 
low interest  on  tbe  value  ol  the  animals. 
This  Judgment  was  entered  on  the  30th 
day  of  July,  1891.  To  correct  these  errors 
the  appellee  flies  here  bis  ntulttltur  of  tbe 
interest  awarded  him  In  the  Judgment  of 
tbe  court  below  from  May  14. 18ul,  to  tbe 
date  of  the  Judgment,  July  80, 1M91.  Rucb 
I>e{ng  tbe  case,  this  court  raformstbe  Judg- 
ment In  this  respect,  and  Judgment  wilt 
here  be  rendered  tbat  appellee,  J.  U.  Car- 
ter, do  bare  and  neovar  of  and  tron  the 
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OalTeston,  Harrlfibarg  ft  San  Antonio 
Raiiway  Company  and  Ita  snretleB  upon 
ita  appeal- bond  the  sum  of  f  300,  tOKetber 
\ritb  interest  thereon  at  the  rate  of  6  per 
cent,  per  annum  from  tbeSOthday  of  Jaly, 
1891,  until  paiil,  and  for  all  ronta  of  suit, 
for  wbicb  <>xecut1on  may  iMue.  Reformed 
and  rendered*  All  Judges  present  and  con- 
curring. 

MiLLBR  T.  Static. 
(Court  qf  AppetUi  of  Texas.  Jan.  20, 1893. ) 
CsmiNAi.  It^w— In«tbdotioms— BpxcinoOFFaiMi. 
On  an  Information  charging  defendant 
with  carrying  a  pistol,  the  Judge  in  his  charge 
gave  article  S18  of  the  Fenal  Code,  whioh  relates 
also  to  carrying  a  dagger,  dirk,  slung-sbot,  eto. 
Held,  that  the  charge  should  have  been  oonfined 
<o  the  specilic  weapon  charged  in  the  informa- 
*ion. 

Ap|M>aI  'rum  Goliad  county  coort;  Jon- 
&TiiA.\  Pay-nk,  .ludKe. 

Information  fur  unlawfully  carrying  a 
plHtol  Verdii-t  and  judgment  of  convic- 
tion.    Defendaut  appeals.    Ueverxed. 

Urawiie  <S  fiiirnn,  fiirappellant.  Rteb&rd 
II.  Harrison,  Asut.  Atty.  Gen.,  tor  tbe 
«tate. 

DArit>8o.v,  J  Appellant  was  charged 
by  information  with  unlawlully  carrying 
on  and  about  his  person  a  pistol.  In  his 
charge  to  the  jury  the  learned  trial  judge 
jrave  In  char>;e  article  31S  of  the  Penal 
Code,  at  amended  by  the  act  of  1SX9,  llter- 
nlly  and  entirely,  which  not  only  relates 
to  unlawfully  carrying  a  pistol,  but  also 
tlie  nnlawtui  carrying  of  a  dagger,  dirk, 
8lniig-8hot,  sword-cane,  spear,  knuckles, 
etc.  Defendan*'  promptly  excepted  to  tbe 
charge  of  the  court,  because  as  to  all 
wenpons,  nave  as  to  the  pistol.  It  was  un- 
wan-anted  by  the  pleadings  and  tbe  of- 
fenHe  cbar^ed,  and  was  not  the  law  ap- 
plicable to  the  case.  The  charge  should 
nave  been  confined  to  tbe  specific  facts, — 
the  specific  weapon  charged  in  the  Infor- 
mation, and  to  which  the  evidence  related. 
Tbe  error  having  been  excepted  to,  the 
judgment  must  be  reversed.  Tbe  charge 
also  embrnced  literally  and  In  its  entirety 
article  319  of  the  Penal  Code,  which  is  not 
the  law  appllcab.e  to  the  evidence  in  the 
case,  and  such  charge  should  not  have 
been  given.  Tracy  v.  State,  27  Tex.  App. 
m,  11  S.  W.  Rep.  4K4.  Because  of  the  er- 
ror In  tbe  charge  of  the  court,  excepted  to 
as  above  stated,  the  judgment  Is  reversed, 
and  the  cause  remanded.  All  judges  pres- 
ent and  concurring. 


Browder  v.  Statk. 

(Cowt  of  AppeeUs  of  Texas.    Jan.  SO,  1898.) 

GuMiXAL  liAw— Trial— Omils  to  Provb — Ctux- 

ACrSK — ISSTBVCnOHS — HALiaOCB  MiSOHIBP. 

1.  Defendant,  after  introducing  four  wit- 
nesses in  bis  behalf,  was  refused  parmisslon  to 
introduce  several  others,  and  thereupon  request- 
ed leave  to  state  what  facts  be  expected  to  prove 
bj  them,  so  that  such  statement  might  t>e  Incor- 
forated  In  the  bill  of  exceptions,  which  request 
WIS  ref naed.    Held,  that  sach  lefasal  was  error. 

1  Tbe  court  also  refused  to  allow  defendant 
to  intiodooe  said  witnesses  as  character  wlt- 
•esses  in  bis  behalf,  and  also  to  impeach  tbe 
•tate's  principal  witness.    Held,  that  defendant 


had  a  right  to  prove  bis  reputation  for  honesty 
and  truth,  and  that  tbe  fact  that  he  had  already 
successfully  attacked  the  character  of  the  state's 
witness  for  truth  and  veracity  would  not  pra* 
dude  him  from  introducing  cumulative  testi- 
mony; and  that  sucb  ref  anal*  were  error. 

8.  On  an  indictment  for  willfully  and  wan- 
tonly wounding  a  oow,  it  is  error  for  the  oonrt 
to  refuse  to  give  special  Instniotions  reqaested 
by  defendant,  defining  tbe  terms  "wUlf  ally  "and 
"wantonly. " 

Appeal  from  Dallas  county  court:  E.  Q. 
BowKR,  Judge. 

Indictment  of  J.  M.  Browder.  Verdict 
and  judgment  of  conviction.  Datendant 
appeals.    Reversed. 

Biissett,  Seny  A  Uase,  for  appellant. 
Richard  H.  Harrison,  Asst.  Atty.  Gen., 
for  the  State. 

White,  P.  J.  Appellant's  bills  of  excep- 
tion show  that  tbe  court  refused  to  per- 
mit tbe  defendant  to  introduce  more  than 
four  witnesses  In  his  behalf,  and  that, 
after  said  witnesses  had  been  Introduced 
by  bim,  be  asked  to  be  permitted  to  intro- 
duce several  other  witnesses,  and,  upon 
the  court's  refusing  to  do  so,  he  asked  tbe 
court  to  permit  him  to  state  the  facts  be 
expected  to  prove  and  could  prove  by  said 
wltnesses.so  that  what  wasexpected  to  be 
proved  by  said  witnesses  might  be  incorpo- 
rated In  bin  hill  of  exceptions.  The  court  re- 
fused to  allow  him  tostatethefacts  expect- 
ed to  be  proved  by  said  witnesses,  and 
stated  that  he  would  not  allow  such  stat^ 
ment  to  be  Incorporated  in  the  bUls  of  ex- 
ception. Thereupon  the  defendant  asked 
to  be  allowed  to  introduce  said  witnesses 
as  character  witnesses  in  bis  own  behalf, 
and,  further,  to  impeach  the  principal 
witness,  Arnold ;  but  tbe  oourt  refused  to 
allow  the  witnesses  to  be  introduced  for 
such  purpose,  to  which  action  of  the  court 
the  defendant  excepted.  "It  is  a  general 
rule,  which  seems  to  be  well  established, 
that  the  defendant  has  tbe  right  to  prove 
a  material  fact  by  any  number  of  wit- 
nesses within  the  bounds  of  reason.* 
Wilson  V.  State,  18  Tex.  App.  676;  Adams 
v.  State,  19  Tex.  App.  1.  The  mode  of  con- 
ducting the  examination  of  witnesses  on 
a  trial  Is,  and  must  necessarily  be,  left  in 
a  great  measure  in  tbe  discretion  of  the 
Judge  presiding.  His  action  will  be  pre- 
sumed to  be  correct  in  the  absence  of  a 
contrary  showing.  Yanes  v.  State,  6  Tex. 
App.  429;  Willson,  Grim.  St.  §  2510.  So  a 
reasonable  limitation  of  the  number  of 
witnesses  who  shall  testify  toapartlcnlar 
fact  is  within  the  discretion  of  the  trial 
court,  and  It  has  been  held  that  a  limita- 
tion of  tbe  number  to  seven  is  not  an 
abnse  of  the  discretion  In  a  criminal  pros- 
ecution for  a  nuisance,  where  the  court 
gives  notice  in  advance  of  the  limitation. 
Mergentbeini  v.  State,  107  Ind.  667,  8  N.  E. 
Rep.  fm;  1  Thomp.  Trials,  S  353. 

We  are  of  opinion  that  tbe  court  erred 
In  Its  ruling,  as  shown  by  said  bill  of  excep- 
tion's :  First,  the  defendant  had  a  right  to 
prove  bis  own  reputation  for  honesty  and 
truth :  and,  secondly,  the  fact  that  be  had 
already  successfully  attacked  tbe  credibil- 
ity of  the  state's  witness  Arnold  for 
truth  and  veracity  would  not  preclude 
blm  from  tbe  Introduction  of  additional 
testimony  as  to  that  matteisi  uji<>n 
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iCrniin«t  that  snch  testimony  was  cumula- 
tive in  cliaracter.  But,  in  our  opinion, 
tlie  main  objection  to  tlie  action  of  the 
court  la  tlie  reluaal  to  permit  ttie  defend- 
ant to  Incorporate  into  tlie  bill  of  excep- 
tions wbat  he  proposed  to  prove  by  said 
witneases.  Tiiifl,  we  ttilnk,  he  moat  clear- 
ly had  the  risht  to  demand  ot  the  court, 
in  order  that  tbia  court,  upon  the  appeal, 
might  be  able  to  Judge  intellisently  of  the 
character  of  theinjury  orprejudice  Buffered 
by  him  on  account  of  the  ruling  of  the 
court  in  excluding  his  witnessed. 

Defendant  was  indicted  for  wlUfnlly  and 
wantonly  wonndlng  a  cow.  In  bis  charge 
to  the  jury  the  conrt  failed  to  define  the 
terms  "willfully"  and  "wantonly."  This 
omission  In  the  charge  of  the  conrt  was 
attempted  to  be  cared  by  appellant,  wbo 
aslied  special  requested  lostruvtious  rte- 
flniiig  these  terms,  which  special  requested 
Instructions  were  refused  by  the  conrt, 
and  the  defendant  reserved  bis  bill  of  excep- 
tions to  the  refusal.  It  was  error  to  re- 
fuse the  special  tnatruct'ons  of  defendant 
defining  the  terms  "  willfully "  and  "wan. 
tonly."  "Where  the  word  '  wlllfnl'  Is  made 
to  characterise  the  offense.  Its  legal  im- 
port should  be  explained  in  a  charge  as 
given,  and  we  are  of  opinion  that  it  was 
error  to  refuse  it. 'Ordinarily,  when  a 
penal  statute  requires  that  the  forbidden 
act  should  be 'willfully'  done,  the  charge 
of  the  court  should  explain  to  the  Jury, 
the  legal  meaning  of  the  term  '  wiilfnlly.'" 
Thomas  v.  State,  14  Tex.  A  pp.  200: 
Wheeler  v.  State,  23  Tex.  App.  698,  6 
S.  W.  Rep.  IdO.  The  failure  of  the  trial 
court  to  deiine  the  word  "willful"  was 
error,  but  not  reversible  error,  inas- 
much as  the  offense  was  a  misdemeanor. 
It,  however,  became  reversible  error  when 
the  defendant,  by  his  special  Instruction, 
sought  to  supply  the  omission,  and  re- 
served his  exception,  both  to  the  omission 
of  the  court's  charge,  and  to  the  refusal  to 
give  his  special  InHtruction.  Hark  v. 
State.  23  Tex.  App.  200,  5  8.  W.  Eep.  115. 
The  assistant  attorney  genernl  confesses 
error  in  the  action  of  the  court  In  this 
respect,  and  the  Judgment  Is  reversed,  and 
the  cause  remanded.  .All  Judges  present 
and  concurring. 


CoYi^B  V.  McNabb. 

(Court  tf  Appeals  of  Texas.    3 tea.  20,  ISM.) 

CSoNSTiTurroNAj.  Law— Due  Fxocbsb  or  Law— Im- 

POn.VDINO  A2riMAI.8— TBIAI/— I.VSTSnCTIONS. 

1.  An  ordinance  providing  for  the  impound- 
ing  and  sale  of  animals  running  at  large  in  a  city, 
under  tha  authority  given  by  Kev.  Bt.  art.  400,  Is 
not  nncunstitutional,  as  depriving  the  owner  of 
the  animal  of  his  property  without  due  process 
of  law. 

2.  In  an  action  to  recover  possession  of  an 
animal  impounded  and  sold  UDder  a  city  ordi- 
nance, wheru  both  parties  requested  the  court  to 
instruct  the  jury  in  writing  as  to  the  effect  of  the 
ordinance,  the  case  should  have  been  submitted 
to  the  Jury  under  proper  instraoUons  on  that 
qneation. 

Appeal  from  Dallas  county  court ;  E.  G. 
BowKK,  Judge. 

Action  by  M.  T.  McNabb  against  W.  J. 
Coyle  to  recover  possession  of  a  horse. 
Verdict  and  Judgment  tor  plaintiff.  De- 
fendant appeals.    Reversed. 


GWfiaple  A  Capers,  for  appellant.    Mo- 
Donald  A  Parka,  for  appellee. 

Datidson,  J.    This  was  a  snlt  originally 
brought  by  McNabb  in  the  Justice's  conrt 
to  recover  ot  the  defendant.  W.  J.  Coyle, 
possession  of  a    borse.    In   the   Jtistlce's 
court  Judgment  was  rendered  for  the  de^ 
fendant,  Coyle.    The  case  was  appealed 
by  McNabb  to  the  county  court,  where  It 
was  tried  twice.    The  last  time  the  case 
was  tried  upon  an  agr.°«d  statement  01 
facts,  the  object  being  simply,  under  prop- 
er Instructions,  to  have  the  case  present- 
ed to  the  Jury.    The  learned  trial  Judge  rs- 
fnsed,  however,  to  give  any  instructions 
whatever  to  the  Jury,  either  verbally  or  In 
writing,  notwithstanding  he  was  roquest- 
ed  by  both  defendant's  and  plaintiff's  attor- 
neys to  instruct  the  Jury  in  writing.  When 
the  court  reused  to  give  the  Jury  any  In- 
structions,   the  defendant's    counsel    re- 
quested that  his  instructions  be  given  to 
the  Jury,  but  they  were  refused    by    the 
court,  and  the  Jury  was  allowed  to  retire, 
and  arrive  at  a  verdict  as  best  they  could, 
without   any   Instructions    whatever  to 
govern  them.    On   this  last  trial  McNabb 
recovered  a  Judgment  for  the  horse,  or,  in 
the  alternative,  for  its  value,  in  the  sum  of 
f  170.83;  from  which  judgment  Coyle  ap- 
peals to  this  court,  and  assigns  as  error 
two  propositions:    fVrat,  that   the  court 
erred  in  not  charging  the  Jury;  and,  sec- 
oad,  the  court  erred  in  refusing  to  give 
defendant's  special  requested  Instructions 
In  charge  to  the  Jury.     We  do  not  under- 
stand that  the  low  requires  a  Judge  to 
charge  the  Jury  unless  requested  by  one  of 
the  parties.    The  statute  provides:  "Aft- 
er the  argument  of  a  case,  the  Judge  may 
In  open  court  deliver  a  charge  to  the  Jury 
on  the  law  ot  the  case,  subject  to  the  re- 
strictions hereinafter  provided. "    Rev.  St 
art.  1316.    We  further  understand  that.  If 
he  does  charge  the  Jury  at  all,  it  should  be 
in  writing.     Berry  v.  Hallway  Co.,  72  Tex. 
620. 10  S.  W.  Rep.  720.    The  case  Just  cited 
Is  the  latest  expression  of  our  supreme 
court  upon  the  subject,  though  the  decis- 
ions ara  not  free  from  conflict  upon  this 
subject.    See  1  Petic.  Dig.,  and  notes,  p. 
269r,  for  a  collation  ot  authorities.    By  the 
agreed  statement  of  facts,  it  appears  that 
McNabb's  horse  was  placed   by  him  in  a 
pasture  several  miles  outside  ot  the  city 
limits  ot  Dallas,  and   by  some  means  un- 
known he  got  out  of  said  pasture, strayed 
down  into  the  city  of  Dallas,  wbere  he 
was  taken  up  by  the  officers  of  the  city, 
and  under  the  ordinance  ot  the  city  Im- 
pounded, sold,  and  Anally  came  into  the 
possession    of   appellant,  Coyle.    Defend- 
ant's counsel  asked  a  special  Instruction 
to  the  effect  that  If  the  horse  bad  strayed 
or  was  running  In   the  city  ot  Dallas,  and 
under  and  by  virtue  ot  the  ordinance  ot 
said  city  was  Impounded,  advertised,  and 
publicly  sold,  and  that  Campbell  in  this 
manner  obtained  his  title  to  and  posses- 
sion of  the  borse,  then  the  Jury  would  find 
for  the  defendant.    The  conrt  Indorsed  up- 
on  this  instruction  as  follows:  "Refused 
because  the  court  believes  that  no  citisen 
can  be  deprived  of  his  property  except  by 
due  course  ot  law,  and  that  the  city  had 
no  power  to  take  citltens'  property,  and 
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tlele;:ate  to  tho  city  marshal  tbe  power  to 
twli  tlie  same  and  pass  tlie  title  thereto; 
the  Runie  being  conSscation,  wltbunt  any 
lawful  procesH. "  It  is  onnecessary  to  no- 
tti-e  the  other  special  requested  Instruction 
which  was  refused  by  the  court.  Inas- 
much as  the  above  quota  tion  tully  ex- 
presses the  views  ol  the  lower  court  upon 
tbe  subject,  and,  it  these  Tiews  be  correct, 
tlieo  there  can  be  no  question  as  to  tbe 
correctness  of  tbe  Judgment  which  was 
rendered,  because  said  ordinnnce  would 
be  unconstitutional  and  void,  we  will  not 
discuss  any  other  question.  A  valuable 
article  on  the  impounding  of  animals  will 
be  found  in  10  Amer.  &  Eng.  £nc.  Law, 
1S7  et  seq. :  "Under  the  police  power  of 
the  state,  it  is  within  the  province  of  tbe 
legislature  to  enact  laws  to  prohibit  the 
running  at  large  of  stoclc,  to  provide  for 
the  impounding  of  tbe  same,  and  sale 
thereof  to  pay  the  expenses  of  impound- 
ing. It  has  been  held  that  laws  author- 
ising tbe  impounding  and  sale  of  stoclc 
withont  notice  or  Judicial  investigation 
are  unconstitutional,  as  a  sale  ot  private 
property  without  'due  process  of  law.' 
Thid,  however,  has  been  denied  In  some 
recent  cases,  in  which  it  Is  held  that  such 
laws  are  valid,  as  coming  within  the  po- 
lice power  of  the  state,  whether  enacted 
by  municipal  corporations  or  state  legis- 
latures. •  •  •  Statutes  providing  for 
the  establishment  and  maintenance  ol 
pounds,  tbe  confinement  of  anImalH  there- 
in, the  disposition  to  he  made  of  such  ani- 
mals, and  the  means  of  redress  to  be  exer- 
cised by  persons  whose  animals  are  un- 
lawfully impounded,  usually  apply  to  the 
impounding  of  animals  under  the  authori- 
ty of  by-laws  of  towns,  as  well  as  im- 
pounding under  the  general  statute. 
Town  ordinances  antborlcing  the  Im- 
pounding of  stock  must  be  strictly  pnr- 
sneil,  or  the  proceeding  will  be  void.  Ani- 
mals cannot  he  impounded  unless  the 
owner  suffers  them  4o  '  run  at  large,'  with- 
in the  strict  construction  of  the  statute  in 
such  cases  made  and  provided:  and  it 
has  been  held  that  tbey  can  be  taken  up 
when  at  large,  whether  they  are  there 
with  or  without  the  knowledge  of  tbe 
owner.  •  •  •  When  the  statute  has 
not  been  literally  cumplled  with,  tbe  im- 
pounding Is  illegal,  and  the  animals  can 
be  recovered  by  an  action  of  replevin,  or 
their  value  by  an  action  of  trover.  When 
tbey  are  legally  Impounded,  however,  tbe 
owner  must  pay  the  costs  imposed,  or  be 
will  not  be  entitled  to  receive  them.  •  •  • 
Almost  all  statutes  provide  that  some 
kind  of  notice  shall  be  given  before  the 
impounded  animals  can  be  sold.  •  •  • 
It  Is  incambent  on  tbe  party  claiming  title 
to  said  animal  under  a  pound-master's 
sale  to  bIiow  that  it  was  liable  to  be  im- 
pounded, and  that  the  proceedings  are 
authorised  by  law.  In  order  to  diveHttbe 
owner's  title. "  And  to  the  same  effect  is 
tbe  doctrine  announced  In  1  Dill.  Mun. 
Corp.  {{  848-850.  Article  400,  Rev.  St.,  pro- 
vides that  tbe  city  councils  of  cities  and 
towns  bave  authority  to  establish  and 
regulate  public  pounds;  and  to  regulate, 
restrain,  and  prohibit  the  running  at  large 
of  horses,  mules,  cattle,  sheep,  swine, 
goats;  and  to  authorise  the  dlBtraining, 


imponnding,  and  sale  ot  the  same  forth* 
costs  of  the  proceedings  and  the  penalty 
incurred;  and  to  order  their  destruction 
when  they  cannot  be  sold;  and  to  Im- 
pose penalties  on  tbe  owner<i  thereof  tor  a 
violation  of  any  ordinance.  The  ordi- 
nances ot  the  city  of  Uallas  in  question, 
under  which  the  horse  was  sold,  wera 
passed  in  conformity  with  the  provisiona 
of  this  statute.  Similar  ordinances  have 
been  held  valid  by  the  courts  of  this  state. 
See  Moore  v.  Krenshaw,  1  Civil  Cas.  Ct. 
App.  §  274,  and  authorities  there  cited,  and 
Waco  V.  Powell,  32  Tex.  258.  Because  the 
rights  of  tbe  parties  were  not  submitted 
to  the  Jury  under  the  ordinances  of  the 
city  of  Dallas,  the  Judgment  Is  reversed, 
that  the  cause  may  be  tried  again  in  con- 
formity ivith  tbe  principles  of  law  as 
above  stated.  Judgment  reversed  and 
cause  remanded.  All  Judges  present  and 
concurring. 

Ex  parte  McCabk. 
(Court  0/  Appeals  cf  Texcu.    Jan.  20, 1803.) 

Appeal  from  district  court,  Nueces  conn- 
ty :  J.  C.  RissBi.L.,  Judge. 

Indictment  of  H.  T.  McCabe  for  conspir- 
acy. Judgment  fixing  ball-bond  at$4,U00. 
Defendant  appeals.    Modified. 

UichHrd  U.  Harrison,  Asst.  Atty.  Oen., 
tor  the  State. 

Davidson,  J.  In  this  case  a  motion  was 
made  by  appellan  t  to  have  his  bail  reduced ; 
he  having  been  indicted  for  conspiracy, 
and  bisbail-bond  originally  fixed  at  $6,5()0. 
At  a  hearing  in- the  lower  court  the  court 
reduced  the  bond  to  $4,000,  which  sum,  it 
is  shown  by  the  record,  appellant  is  un- 
able to  give.  Under  the  facts  as  they  are 
made  to  appear  to  us.  we  are  of  opinion 
that  the  bond  Isexcessive,  and  therefore  re- 
verse tbe  Judgment  ot  the  lower  court  fix- 
ing the  bail-bond,  and  hereassess  thesame 
at  $2,000;  upou  the  giving  ot  which  bond 
in  the  said  sum  of  $2,000,  with  good  and 
sufficient  sureties,  conditioned  as  tbe  law 
requires,  the  sheriff  of  Nueces  county  will 
release  the  said  H.  T.  McCabe  from  prison. 
Judgment  reversed,  ond  applicant  admit- 
ted to  bail  in  tbe  sum  of  $2,000.  Ordered 
accordingly.  All  Judges  present  and  con- 
curring. 

Tbxab  Trunk  R.  Co.  v.  Statr  ex  reh 
Hogg,  Attorney  General. 

(Supreme  Court  of  Texas.    Jan.  IB,  1883.) 
DisaoLnTiON  of   Ra.ilbo.u>   Cobpob^tion  —  Ap- 

POINTHSNT  or  ReCEIVBB  — FSDIBAI.  AKD  BtATB 
C0CRT8. 

1.  Bayles'  Civil  St.  art  4088i,  {  1,  provides 
that,  when  any  corporation  shall  do  any  aot 
which  amounts  to  a  forfeiture  of  its  franchise, 
the  attorney  general  may  bring  a  action  of  quo 
warranto  against  it  in  tbe  name  of  the  state. 
Article  40961,  §{  5,  6,  provide  that,  in  case  the 
corporation  shall  be  aajadged  guilty,  tbe  court 
shaal  give  Judgment  of  ousterfrom  its  franchise, 
and  for  costs,  and  tliat  the  remedy  hereby  pre- 
scribed shall  be  oonstrned  to  be  oumulattve  of 
any  now  existing.  Rev.  St.  art.  600,  provides 
tliat,  unless  a  receiver  is  appointed  upon  the 
dissolution  of  the  corporation,  the  president  and 
directors  or  managers  of  the  corporation  sliall  l>e 
trustees  of  the  creditors  and  stockholders.  Qen. 
Laws  188S,  p.  60,  requiring  the  attorney  general 
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to  instltnts  snito  to  restnin  railway  and  other 
corporaUona  from  doing  buslneaa  in  vlolatioii  of 
Const.  Tex.  art  10,  |i  A,  S,  provides  tliat  the 
court  trying  the  cause  shall  enter  such  a  decree 
as  will  perpetually  enjoin  such  violation,  and 
that  to  this  end  it  may  appoint  a  receiver.  Oen. 
Laws  18ti7,  p.  119,  declares  that  a  receiver  may 
be  appointed  In  coses  where  a  corporation  has 
been  disflolved.  or  has  forfeited  Ita  corporate 
rights.  Held  that,  as  the  public  are  interested 
in  the  proper  management  of  the  property  of  a 
dissolved  railroad  company,  the  court  may,  In 
adjudging  the  forfeiture  of  the  franchise  of 
soch  a  company  at  the  suit  of  the  state,  appoint 
a  receiver  or  malce  any  other  order  that  may 
be  necessary  to  the  enforcement  of  its  judgment, 
although  the  state  may  not  be  a  creditor  of  the 
eompany. 

S.  On  appeal  from  an  order  of  a  state  court 
appointing  a  receiver,  where  it  appears  that  the 
feaei-al  court  had  alreudv  appointed  a  receiver, 
but  it  does  not  appear  wnen  the  suit  in  which 
he  was  appointed  was  instituted,  the  order  of  the 
•tate  court  will  net  be  disturbed. 

Appeal  from  district  court,  Ellis  coanty. 

This  Is  a  quo  warraDto  proceediuij;  by 
the  state,  upon  the  relation  of  the  attor- 
ney general,  seeking  a  torteitore  of  the 
francbtse*  of  the  Texas  Trunk  Railroad 
Company,  upon  the  grounds  that  It  had 
failed  to  completely  construct  the  railroad 
tor  which  it  was  chartered,  that  the  com- 
pany was  insolvent,  and  that  its  road 
WHS  so  badly  worn  and  out  of  repair  that 
its  operation  was  irreK'ilar.  uncertain,  and 
dangerous  to  passengers  and  operatives. 
There  was  a  Judgment  granting  the  relief 
asked.   The  respondent  appeals.    AHlrmed. 

Lafayette  Htzbu/th  and  Wntta  A  Ald- 
red/re,  for  appellant.  C.  A.Culberson,  Atty. 
Qen.,  and  W.  J.  J.  Smith,  for  the  State. 

Statton,  C.  J.  As  early  as  September 
26,18K9,  the  state,  by  the  attorney  general, 
filed  an  inlormation  In  the  nature  of  quo 
warranto  for  the  purpose  of  having  de- 
clared forfeited  the  [ranchi^e  conferred  by 
appellant's  charter,  granted  by  thelavrs 
of  this  state,  with  prayer  for  the  appoint- 
ment of  a  receiver,  and  a  receiver  was  ap- 
pointed, but  on  November  25,  18S9,  the  or- 
der by  which  this  was  dune  was  vacated 
on  application  of  appellant.  The  cause 
still  pending,  on  July  28, 1891,  the  state, 
in  vpcatlon,  renewed  its  application  for 
the  appointment  of  a  receiver  pending  a 
bearing  of  the  cause,  and  this  application, 
being  heard  in  vacation,  was  retused,  on 
the  ground  that  the  court  was  without 
authority  to  appolnta  receiver  before  final 
bearing  of  the  cause  on  ita  merits,  but  on 
September  14, 1K91.  the  cause  was  finally 
beard  on  Its  merits,  when  a  Judgment  was 
rendered  declaring  a  forfeiture  of  appel- 
lant's charter,  dissolving  the  corporation, 
and  appointing  a  receiver,  and  from  that 
Judgmcat  this  appeal  Is  proseriuted. 

No  question  la  raised  on  this  appeal  as 
to  the  sufficiency  of  the  averments  of  the 
information,  or  as  to  the  sufficiency  of  the 
evidence  to  sustain  thejndgment  declaring 
the  dissolution  of  the  corporation  and  tbe 
forfeiture  of  Its  franchise,  but  it  Is  claimed 
that  the  court  had  no  power  to  appoint  a 
receiver  at  the  suit  of  the  state,  which  Is 
not  shown  to  be  a  creditor  of  tbe  com- 
pany, and  the  assignments  which  present 
this  question  are  as  follows:  "F/rst.  The 
court  erred  In  tbe  Judgment  rendered,  lor 


that,  this  being  strictly  a  ease  at  law 
against  said  Texas  Trauk  Railway  Com- 
pany for  ouster  of  Its  franehiM  and  for- 
feiture otits  charter  asa  railroad  corpora- 
tion, there  waa  no  authority  in  law  for  the 
appointment  of  a  receiver  by  tbln  coort 
fur  the  railroad  and  other  property  of  said 
Texas  Trunk  Railroad  Company.  Second. 
The  court  erred  in  appointing  John  U. 
Oaston  receiver  for  the  railroad  and  other 

Sroperty  of  said  Texas  Trunk  Railroad 
ompany,  for  that  there  are  no  pleadings 
In  the  case  which  woald  aotburiseor  war- 
rant tbe  court  In  appointing  a  receiver  for 
the  railroad  and  other  property  of  said 
company.  Third.  Tbe  court  erred  In  ap- 
pointing a  receiver  fur  said  railroad  and 
other  property  of  said  ci>mpan7,  for  the 
statute  prescribes  the  Judgment  to  be  ren- 
dered, to- wit:  Onster  from  franchise,  line, 
and  costs,  and  no  other  or  further  Judg- 
ment coold  be  rendered  In  tbecase.  Fourth. 
The  court  erred  In  appointing  a  receiver 
for  said  railroad  and  other  property  of 
said  company,  for  that  the  record  showed 
that  Charles  Dillingham  had  previously 
been  duly  appointed  receiver  for  the  rail- 
road and  other  property  of  said  Texas 
Trunk  Railroad  Company  by  tbe  cirvnit 
court  of  the  United  States  tor  tbe  fifth  cir- 
cuit. In  a  certain  canse  pending  In  said 
court  for  the  northern  district  of  Texas,at 
Dallas,  and  that  be  bad  dnly  qualified  as 
such  receiver." 

It  Is  claimed  that,  as  this  is  a  proceed- 
ing under  the  statute  regulating  proceed- 
ings in  quo  warranto,  it  Is  a  proceeding 
strictly  at  law,  and  that  lor  this  reason 
the  court  had  no  power  to  appoint  a  re- 
ceiver, but  was  restricted  to  tbe  Judgment 
which  that  statute  declares  shall  be  en- 
tered in  ail  cases  in  which  It  Is  found  that 
a  corporation  has  been  guilty  of  acts 
which  require  a  forfeiture  of  its  privileges 
as  a  corporation.  That  statute  requires 
that  a  Judgment  of  ouster  from  the  fran- 
chises shall  be  entered,  and  that  costs 
shall  be  adjudged.  Sayles'  Civil  8t.  art. 
4098/.  S 1 :  Id.  S  8.^  Tbis  statute  does  not 
deprive  a  court  of  the  power  to  enter  any 
Judgment  necessary  to  give  effect  to  tbe 
general  Judgment  which  it  Is  made  the 
duty  of  the  court  to  enter  In  such  cases, 
and  the  fact  that  a  court  of  law  may  not 
ha\'e  power  to  appoint  a  receiver  in  the 
absence  of  statutory  autboriaatlon  can 
have  no  force  In  this  state,  when  the  dis- 
trict courts  have  the  Jurisdiction  pos- 
sessed by  courts  of  cha  ncery  as  well  as  by 
courts  of  law;  but  were  this  not  so.  In 
orderto  determine  tbe  power  of  the  court 
to  appoint  a  receiver  In  this  case,  we  are 
not  to  contine  ourselves  to  tbe  particular 
statute  under  which  this  action  was 
brought,  but  must  look  to  other  statutes 
having  a  bearing  on  tbe  same  question; 

>  Sayles'  CIril  St.  art  40961, 1 1,  provldea  that, 
when  any  corporation  shall  do  any  act  which 
amounts  to  a  forfeiture  of  its  franciiiae,  the  at- 
torney general  may  bring  an  action  of  quo  toar- 
remio  against  It  in  the  name  of  the  state.  Sec- 
tion 6  provides  that,  in  case  the  corporation  shall 
be  adjudged  guilty,  the  court  sball  give  judg- 
ment of  ouster  from  its  franchise,  and  for  costs. 
Section  6  provides  that  the  remedy  hereby  pro- 
scribed shall  be  construed  to  be  oomulative  at 
any  now  existing. 


Digitized  by 


Google 


Tex.) 


OUNTEB  «.  LANIU8. 


aoi 


for.  It  there  are  other  atatotee  wbirb  rec> 
ugnlse  the  power  of  a  district  court  to 
appuiut  a  receiver  in  a  cane,  lilce  tliia,  it 
Ih  unimportant  that  it  is  nut  provided  to 
the  statute  prorldiDK  for  the  Institution 
and  maintenance  of  actions  such  as  this. 
Article  K06,  Rev.  St.,  provides  tiiat  "upon 
the  disaolatiun  of  any  corporation  al- 
ready created  by  and  under  the  laws  of 
this  vtate,  unlees  a  receiver  is  appointed 
by  aoine  court  of  competent  authority, 
the  president  and  directors  or  managers 
of  the  affairs  of  the  corporation  at  the 
time  of  Its  dis8oi|)tion,  by  whatever  name 
they  may  be  known,  shaJl  be  triisteet)  of 
the  creditors  and  stoctiholdersot  snch  cor- 
poration," etc.  The  further  section  of  the 
act.  requiring  the  attorney  general  to  in- 
stitute snits  to  restrain  railway  and  other 
corporations  from  doing  business  in  viola- 
tion of  sections  5  and  6  of  article  10  of  the 
constitution,  provides  that  the  court  try- 
ing the  en  uae  shall  enter  such  decree  as  will 
perpetnally  enjoin  snch  violation,  "and  to 
the  end  of  carrying  into  effect  such  con- 
stitutional provision  may  appoint  a  re- 
ceiver to  take  charge  of  the  affairs  of  the 
corporation,"  etc.  Oen.  Laws  1HS5,  p.  66. 
The  act  of  April  2,  \f«l,  (Gen.  Laws,  p. 
119.)  declares  "that  a  receiver  may  be  ap- 
pointed by  any  Judge  of  a  court  of  com- 
pt'tent  JurlHdictiou  in  this  state,  in  the 
following  cases:  *  *  *  (3)  In  cases 
wberea  corf  oration  has  been  dinsolved.or 
Is  inoolvent,  or  in  Imminent  danger  of  in- 
H<)lv?ncy,  or  has  forfeited  Us  corporate 
rights."  The  former  sections  of  this  act 
mnile  provlHlons  for  the  appointment  of 
receivers,  when  necessary  for  the  protec- 
tion of  creditors,  and.  they  determine 
when  active  receivers  shall  be  appointed, 
while  the  nectltm  above  quoted  does  not. 
The  statute  first  above  referred  to  has  ap- 
plication to  private  corporations  general- 
ly, and,  while  it  may  not  have  direct  ap- 
plication to  railway  corporations,  it  rec- 
ognises the  power  of  the  courts  to  appoint 
receivers  in  all  eases  in  which  corpora- 
tions are  dissolved.  The  second  statute 
from  wbicb  quotation  is  above  made  ap- 
plies to  railway  corporations,  and  con- 
templates that  receivers  may  be  appointed 
when  the  directory  of  a  corporation  have 
userl  the  franchise  in  violation  of  the  pro- 
visions of  the  constitution ;  and  the  last 
statute  from  which  quotation  is  made  has 
application  to  corporations  of  every  char- 
acter, and  the  fact  that  it  does  not  limit 
the  power  to  appoint,  as  do  the  former 
sections  of  the  act,  to  cases  in  which  this 
is  asked  by  creditors  or  others  having  a 
direct  pecuniary  Interest  in  tlie  suhjef^t- 
niatt(>r  to  which  the  receivership  will  re- 
la  te.e%-ldences  an  Intention  to  confer  upon 
the  fonrtR  the  power  to  appoint  receivers 
in  all  raseM  to  which  the  law  applies,  when- 
ever the  Interest  of  individuals  or  public 
Interest  may  require  this  to  be  done.  The 
power  of  the  court,  adjudging  the  forfeit- 
are  of  a  corporate  franchise  and  the  dis- 
solution of  the  corporation,  to  appoint  a 
receiver  Is  too  clear,  and  although  the 
state  may  not  be  a  creditor  the  public  has 
Bot-h  an  interest  In  the  proper  manage- 
ment of  the  property  of  a  dissolved  rall- 
wny  company  as  makes  it  proper  that  a 
receiver  should  be  appointed  to  manage 


and  control  tta  propwrtjr,  to  tbe  end  that 
it  shall  he  faithfully  applied  to  the  public 
purpose  for  which  the  corporation  was 
originally  created,  snd  that  this  should 
be  done  Is  the  more  apparent  when  the 
mismanagement  or  disregard  of  duty  on 
the  part  of  tbe  governing  body  of  a  rail- 
way corporation  has  been  snch  as  to  re> 
qnire  its  dissolution.  The  question  of  tb» 
power  of  a  court  to  appoint  a  receiver  in 
an  action  brought  by  the  state  to  forfrit 
the  franchise  of  a  railway  corporation 
was  considered  in  Railway  Co.  v.  State, 
76  Tex.  4:M,  12  S.  W.  Rep.  690,  and  we  do 
not  think  that  tbe  grounds  on  which  thia 
relief  may  be  asked  and  gn'anted  in  any 
way  affects  tbe  power  of  the  court. 

We  have  before  stated  tbe  time  wben 
this  action  was  Instituted,  seelcing  anions 
other  things  the  appointment  of  a  re- 
ceiver, as  well  as  tbe  time  wben  the  sev- 
eral steps  looking  to  that  end  were  taken, 
and  it  is  now  urged  that  tbe  eourt  erred 
In  appointing  a  receiver,  because  at  the 
time  the  appointment  was  made  tbe  cir- 
cuit court  of  the  United  States  for  this 
circuit  had  appointed  a  receiver,  who 
had  qoallfled.  All  that  appears  In  the 
record  in  relation  to  the  appointment  of 
a  receiver  by  the  circuit  court  of  tbe 
Dnited  States  Is  that  on  September  4, 
1891,  tbe  Judge  of  that  court,  in  chambers, 
but  in  a  case  pending  In  that  court,  ap- 
pointed Charles  Dillingham  receiver  for 
railniad  and  other  property  belonging  to 
appellant;  that  this  order  was  entered  on 
the  minutes  of  that  court  on  the7th  of  the 
same  month,  and  that  on  the  12th  of  the 
mouth  Dillingham  qualified  by  giving  the 
bond  prescribed  by  the  order  and  taking 
the  necessary  oath.  It  does  not  appear 
when  the  suit  in  which  Dillingham  was 
appointed  was  instituted,  and  under  this 
state  of  the  record  we  cannot  hold  that  it 
was  error  for  the  court  to  appoint  a  re- 
ceiver, because  the  circuit  eourt  of  the 
United  States  bad  appointed  one,  nor 
would  It  be  proper  for  this  court,  witb 
the  parties  now  before  it,  to  determine 
which  of  the  receivers  was  entitled  to  the 
possession  and  control  of  tbe  property. 
We  And  no  error,  and  tbe  Judgment  will 
be  affirmed. 


HuNTBR  et  a/,  y.  Lanicb  et  ml. 

{Supreme  Court  of  Texcu.    Jan.  13, 1893.) 

Aciio:>  ox  NoTB— CojcsiDsaiTioN — EviDBXas— 
Ck>STENT8  or  Lost  Lbttbb  —  Instbuotioiib  — 

C1.AIMS  AOAINST  DSOSOSKTS  —  TiMB  OF  FltBSBN- 
TATION. 

1.  In  oompatlng  the  time  within  which  tbe 
owner  of  a  rejected  claim  asainst  a  decedent  may 
sue  the  admin istrator,  tbe  day  of  the  rejection  1» 
exclude  1,  under  Bsyles'  Civil  St.  art  3038,  allow- 
ing suU  to  be  brought  "within  90  days  after  such 
rejection,  and  not  thereafter. " 

3.  Where,  in  an  action  on  a  note  for  CalS, 
the  maker  claims  that  the  note  was  given  in  lleo 
uf  a  note  for  t5,000,  which  was  without  consid- 
eration, parol  evidence  that  a  letter  from  the 
payee  to  the  maker,  the  loss  of  which  la  saUs- 
lactorily  proved,  stated  that  the  payee  merely 
wished  to  raise  money  on  the  t6,0U0  note,  ana 
would  not  hold  tbe  maker  responsible,  la  admis- 
Bible. 

8.  Where  the  maker  swore  that  tbe  letter 
bad  existed,  that  he  gave  it  to  a  third  person. 
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who  navee  returned  it,  and  that  he  and  the  third 
person  had  searched  in  all  places  where  the  let- 
ter would  probably  be  found,  and  the  third  part^ 
corroborated  him  as  to  the  search,  this  was  suf- 
ficient to  prove  the  loss  of  the  letter. 

4.  Testimony  that  the  evidence  given  by  the 
maker  of  a  note  as  to  the  circumstances  of  its 
execution  Is  the  same  as  on  a  former  trial  Is 
hearsay,  and  inadmissible  where  no  impeach- 
ment has  been  attempted. 

ft.  Secondary  evidence  of  the  contents  of  a 
letter  ia  the  possession  of  the  opposite  party  is 
Inadmissible,  where  such  party  has  not  been  no- 
tified to  produce  it;  and  the  fact  that  the  evidence 
was  admitted  without  obleoUon  on  a  former  trial 
is  immaterial. 

6.  The  evidence  showed  that,  after  plalntUt 
began  suit  on  the  $5,000  note,  defendant  com- 
promised with  plalntilt's  attorneys  by  executing 
the  note  for  |H,815;  that  plaintiff's  attorneys 
agreed  to  enter  a  credit  thereon  of  t%U,  claimed 
by  defendant,  if  plaintiff  consented;  and  that  the 
suit  was  dismissed,  tbe  claim  of  tiiOO  being  left 
open  to  f  utnre  adjustment.  Held,  in  an  action 
on  the  second  note,  that  an  instruction  that,  if 
tbe  parties  agreed  that  defendant  was  indebted 
to  plaintiil  in  a  oertaln  sum,  and  if  tbe  com- 
promise was  a  "final  settlement"  of  the  contro- 
versy, and  the  note  sued  on  was  given  in  settle- 
ment, then  the  note  was  valid,  did  not  conform 
to  the  evidence,  and  was  misleading. 

7.  Where  a  suit  brought  upon  a  note  was 
dismissed  in  consideration  of  another  note  of 
less  amount  given  in  lieu  thereof,  and  in  an  ac- 
tion on  the  latter  note  the  evidence  is  conflicting 
whether  there  was  any  consideration  for  the  orig- 
inal note,  the  payee  was  entitled  to  an  instruo- 
tion  tbat,  if  he  brought  the  original  suit  in  good 
faith,  his  dismissal  thereof  was  a  good  consider- 
ation for  the  second  note. 

ConimlssioDRra'  decision.  Section  B. 
Appeal  Irom  district  coart.  Clay  county. 

Action  on  a  promissory  note  by  Hunter, 
Evans  &  Co.  aiBralnst  Phil  Lanina  and  oth- 
ers. Verdictand  Jndgment  for  defendants. 
Plaintiffs  appeal.    Reversed. 

Hatlewoofi  &  Templetoo,  for  appellants. 
Barrett  <C  Stioe,  for  appellees. 

TARI.TON,  J.  This  suit  was  InNtltnted 
August  26, 1880,  by  Hunter,  Evans  &  Co. 
against  Pbil  LhdIub,  Powell  Cole,  J.  B. 
Morgan,  and  A.  V.  Winter.  Appellants 
soa>;bt  to  recover  the  principal  sum  of 
f2,$tl&.06,  alleged  to  be  dne  on  a  promis- 
sory note  for  tbat  sum  executed  by  defend- 
ants to  the  order  of  plaintiffs,  dated  De- 
cember 26,  1885.  and  payable  August  1, 
1886.  The  defendant  Powell  Cole  having 
died  Intestate  February  22, 1886,  the  suit 
was  at  tbe  October  term  of  the  court  dis- 
rolHsed  as  to  him.  October  16, 1886.  appel- 
lants properly  presented  to  B.  T.  Hewett, 
one  of  the  appelleeH,  who  had,  in  tbe  mean 
time,  been  appointed  administrator  of 
Cole's  estate,  tbe  note  in  suit,  as  a  claim 
against  that  estate.  Hewett  rejected  the 
claim,  and  on  January  14, 1887,  appellants 
instituted  suit  against  him  as  admintatra- 
tor.  The  suit  so  brbugbt  was  ut  the 
March  term,  1887,  consolidated  witb  this 
action.  The  defense  mainly  relied  upon 
Is  tbat  Lanlus,  as  appellants  knew,  was 
the  principal,  and  the  remaining  defend- 
ants were  sureties,  on  the  note  sued  on : 
that  the  note  was  executed  in  lieu  of,  and 
as  a  substitute  for,  a  certain  note  for  f  5,- 
000  previously  executed,  on  May  18,  1885, 
to  the  order  of  plaintiffs,  by  Phil  Lanlus, 
with  Cyrus  Eakman  and  J.  D.  Orton  as 
mireties;  tbat  the  note  rorf6,000  was  mer« 


accommodation  paper,  and  was  without 
consideration,  and  that  tbe  note  sued  on, 
subject  to  like  Infirmities,  was  also  wholly 
without  consideration.  Appellants,  in 
reply  to  the  plea  of  failure  of  considera- 
tion, allege  that  appellees  are  estopped 
from  urging  such  plea,  because  of  the  fol- 
lowing facts :  On  September  1, 1886,  being 
the  owners  of  tbe  f6,000  note,  appellants 
brought  suit  thereon  against  Lanlus, 
Eakman,  and  Orton,  suing  out  an  attach- 
ment, which  they  caused  to  be  levied  on  cer- 
tain lands  ofdefendants.  During  tbe  pend- 
ency of  this  suit,  Lunlnvcame  to  the  at- 
torneys of  plaintiffs,  representing  that  he 
was  tbe  principal  on  the  note  forf5,000; 
that  on  the  note  there  was  yet  due  the 
sum  of  f 2,815.06,  but  no  mure;  that  if 
plaintiffs  would  dismiss  their  suit  on  tbe 
fS.OOO  note  he  would  execute  a  note,  witli 
other  solvent  obligors,  for  f2,816.06,  in  fa- 
vor of  plaintiffs.  Hunter,  Evans  &  V-o.  ac- 
cepted this  proposition.  Lanias  accord- 
ingly executed  with  bis  co-obligators  tbe 
note  sued  on  in  this  case,  and  plaintiffs 
dismissed  their  attachment  suit,  paying 
all  costs.  October  8. 1888,  the  jury  ren- 
dered a  verd'ct  for  the  defendants,  and 
from  the  Judgment  thereon  entered  plain- 
tiffs prosecute  this  appeal.  The  appellee 
Hewett,  administrator,  in  addition  to  the 
defense  urged  by  bis  co-defendants,  claims 
that  suit  was  not  brought  against  bim 
wlthib  90  days  after  tbe  rejection  of  the 
claim,  and  that  appellants  cannot,  there- 
fore, maintain  their  action  against  him. 
We  shall  first  dispose  of  this  contention. 
On  the  16th  of  October,  1S86.  at  12  M..  ap- 
pellants presented  the  claim  to  the  admin- 
iatrator,  when  it  was  rejected  by  bim. 
January  14,1887,  suit  was  filed  against  tbe 
administrator.  Tbe  question  is  whether, 
in  computing  the  number  of  days,  the  day 
of  the  presentation  shall  be  included  or  ex- 
cluded. In  the  former  event,  the  salt  was 
brought  on  the  ninety-first  day;  in  tbe 
latter,  it  was  brought  on  tbe  ninetieth 
day.  and  was  in  time.  Our  statute'  pro- 
vides that  the  owner  of  a  rejected  claim 
"may  within  ninety  days  after  such  rejec- 
tion, and  not  thereafter,  bring  a  suit' 
against  the  administrator  for  its  estab- 
lishment. It  has  been  held  tbat  tbe  pru- 
visions  of  this  statute  witli  reference  to 
the  time  within  which  the  suit  is  to  be  in- 
stituted are  analogous  to  those  providing 
for  new  trials,  appeals,  and  writs  of  error. 
If  the  claim,  when  presented  to  the  admin- 
istrator, be  granted,  it  becomes  a  judg- 
ment against  the  estate;  if  it  be  rejected, 
the  fuHher  rpmedy  by  suit  is  In  the  nature 
of  an  appeal  from  the  action  of  the  admin- 
istrator, to  be  prosecuted  within  00  days 
after  tbe  rejection.  Cotton  v.  Jones,  87 
Tex.  .34.  In  the  case  of  Burr  v.  Lewi^,  6 
Tex.  81,  under  a  statute  requiring  that  an 
appellant  must,  within  20  days  after  the 
term,  give  bond  for  the  prosecution  of  an 
appeal,  our  supreme  court  stated  the  rule 
to  be,  "respecting  the  computation  of 
time,  that,  where  it  is  to  be  computed 
from  or  after  a  certain  day  from  an  act 
done,  the  day  on  which  the  act  is  done  is 
to  be  excluded,  unless  It  appears  that  a 
different  computation  was  intended."  It 

'Saylea'  Civil  St  art.  9088. 
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^oes  not  appear  to  as,  with  reference  to 
the  statute,  that  a  diflerent  compotatlou 
was  Intended.  The  time  should  be  reck- 
oned, excluding  the  da.r  of  the  rejection  of 
the  claim. 

As  disclosed  by  the  record,  the  first  ref- 
erence to  a  note  for  f  5,000  similar  lu  de- 
scription to  the  one  charged  by  appellees 
to  have  been  mere  accommodation  paper 
is  found  in  a  letter  from  Hunter,  Evans  & 
Co.  to  Lanius,  bearing  date  May  9, 1885, 
as  follows,  vis. :  **  We  have  concluded  that 
you  would  probably  need  some  money  to 
make  advances  on  small  buuches  of  cattle 
In  small  amounts  to  control  that  class  of 
shippers.  We  Inclose  you  note  for  f  5,000, 
^  days,  payable  here.  If  yon  will  make 
aame  with  two  securities,  O.  K.,  we  can 
use  it;  place  the  money  to  your  ci-edlt, 
and  you  can  draw  it  out  in  sums  to  suit 
jriiur  convenience  in  controlling  small  ship- 
pers. Use  it  to  the  best  posatble  advan- 
tage for  the  most  businesa, "  etc.  On  May 
13,  18K5,  Lanius,  who  testified  that  it  took 
about  three  days  for  a  letter  tocome  from 
Chicago  to  Henrietta,  wrote  to  appellants 
«H  follows:  "Henrietta,  Texas,  May  18, 
IKSS.  Messrs.  Hunter,  Evans  &  Co.,  Chi- 
cago—Dear Sirs:  I  am  in  receipt  of  yours, 
and  I  will  sign  the  note,  and  have  two 
good  men  to  sign  It  with  me,  and  Hend  it 
back  to  yon  in  a  day  or  so. "  Lanius  on 
the  trial  testitieU  that  be  did  not  like  the 
tone  of  the  letter  of  May  9th.  That  it  in- 
dicated, as  be  thought,  an  intention  by 
apiiellants  to  bold  hlni  responsible  on  the 
note.  That  he  thereupon  at  once  wrote 
apijeilnnts  that  he  would  not  sign  the 
note,  and  that  a  short  time  thereafter,  be- 
tween the  loth  and  15th  of  May,  he  re- 
ceived from  appellants,  in'^losing the  95,000 
note,  a  letter  of  the  folio wingM^nrport: 
**  We  herewith  inclose  you  a  note  for  f  5,- 
OOU.  Please  sign  it,  and  have  two  good 
men  to  sign  it  with  you,  and  return  It  to 
QH,  so  we  can  indorse  it  and  put  it  up  in 
the  bank,  and  get  money  on  It  for  you  to 
advance  to  small  shippers.  We  want  the 
note  to  raise  money  on,  and  yon  will  not 
be  responsible  on  i  t. "  That  on  receipt  of 
this  letter  he,  with  his  sureties,  signed  the 
^'i,0()0  note,  and  returned  it  to  appellants. 
Lanius  further  testified  that  this  letter 
was  lost;  that  he  gave  It  to  one  Eakman, 
who  never  returned  It  to  him ;  that,  with 
the  help  of  Eakman.  he  had  searched 
through  his  own  an<l  Eakman's  desks, 
and  through  bis  and  Eakman's  papers, 
and  in  all  places  where  the  letter  could 
likely  be  found.  With  reference  to  the 
«eareb  made,Lanio8  was  corroborated  by 
Eakman.  Objection  was  interposed  to 
the  lotrodnctlon  of  this  testimony,  on 
the  grounds  that  the  absence  of  the  letter 
was  ncit  sufficiently  accounted  for:  that 
its  existence  had  not  been  sufficiently 
proven  ;  that  the  testimony  was  not  ad- 
niisslble  to  Impeach  the  consideration  of 
the  note  sued  on;  and  that  it  was  sought 
thereby  to  establish  a  prior  agreement  at 
variance  with  a  written  contract.  We 
MOBtain  the  action  of  the  court,  assigned 
as  error,  in  overruling  the  objection  urged. 
The  testimony  as  to  the  existence  and 
luss  of  the  letter,  and  of  the  search  for  it, 
was,  we  think,  sufficient  to  authorize  the 
Introduction  of  secondary  evidence  of  its 


contents.  Its  existence  was  sworn  to, 
and  inquiry  and  search  from  the  proper 
persons  and  in  the  proper  places  had  been 
shown.  Vandergritf  v.  Piercy,  59  Tex.  871. 
The  testimony  in  attacking  the  considera- 
tion of  the  f  5,000  note  tended  to  impeach  tb«f 
consideration  of  the  note  sued  on,  executed 
in  lieu  of  the  former.  The  agreement  that 
the  note  should  be  mere  accommodatloo 
paper  entered,  if  true,  into  the  considera- 
tion for  its  execution,  and,  while  it  varied 
the  terms  of  the  written  instrument,  such 
variance  is  usually,  if  not  necessarily,  the 
effect  of  evidence  supporting  a  plea  of  faii- 
oreorwantof  consideration.  The  testi- 
mony was  admissible,  and  though,  in  the 
mind  of  the  court,  the  statement  might 
have  appeared  unreasonable,  its  truth 
was  yet  a  question  for  the  determination 
of  the  Jury.  If  the  finding  by  the  Jury  be 
against  the  weight  of  the  evidence  on  a 
material  issue,  the  remedy  lies  with  the 
court  on  a  motion  for  a  new  trial,  and  the 
court  should  not  henitate  to  apply  it. 

A  witness  for  appellees,  A.  K.  Swan, 
was  permitted,  over  appellants'  objection, 
to  testify  that  be  was  present  at  a  former 
trial  of  this  cause,  and  heard  the  testi- 
mony of  the  defendant  Laniud  as  to  when, 
where,  and  how  the  note  sued  on  was  exe- 
cuted;  and  that  the  testimony  of  Lanius 
as  to  the  execntion  of  the  note  was  the 
same  on  that  trial  as  on  this.  The 
grounds  of  the  objection  to  this  testimony 
were  that  the  evidence  was  hearsay,  and 
that  Lanius  should  not  be  permitted  to 
strengthen  his  stnteraent  by  deelarationa 
made  In  his  own  behalf  on  a  previous  oc- 
casion. The  objection,  in  our  opinion, 
should  have  been  sustained.  No  attempt 
bad  been  made  by  appellants  to  prove 
that  Lanius  had,  on  the  previoas  trial, 
made  statements  contrary  to  the  purport 
of  his  testimony  on  this  trial.  The  testi- 
mony of  the  witness  iSwan  should  have 
been  excluded  as  mere  hearsay.  A  party 
should  not  be  permitted  to  duplicate  his 
testimony,  as  was  done  in  this  instance 
by  Lanius.  We  think  that  the  action  of 
the  court  in  overruling  the  objection  was 
erroneous,  and  probably  most  hurtful  to 
appellants'  rights. 

Appellonts  were  merchants  in  St.  Lonte 
and  Chicago,  engaged  in  the  business  of 
selling  cattle  on  commission.  In  previoas 
years  they  had  an  arrangement  with  ap- 
IMliee  Lanius,  by  virtue  of  which  he  se- 
cured cattle  from  owners  in  Clay  county 
to  be  shipped  to  Hunter,  Evans  &  Co.,  to 
be  sold  by  them  on  commission,  the  com- 
mission to  be  divided  between  plaintiffs 
and  Lanius.  In  order  to  procure  ship- 
ments of  cattle,  appellants  had  been  in 
the  habit  of  making  advances  to  Lanius, 
to  be  applied  by  him  to  owners  for  future 
delivery  of  stock  to  be  shipped,  and,  in 
order  to  secure  the  sums  advanced,  ap- 
pellants were  also  In  the  habit  of  tak- 
ing, through  Lanius,  from  the  owners, 
their  notes  with  security  for  the  sums  ad- 
vanced, to  be  paid  out  of  the  proceeds  of 
the  cattle  when  shipped  and  sold.  Appel- 
lants, as  additional  security,  had  also  ex- 
acted of  Lanius  his  bond  in  the  sum  of 
S20,000  to  indemnify  themselves  against 
loRses  for  money  advanced  by  them 
through  him,  in  cases  where  the  owners 
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had  failed  to  make  ahlpmeDts  according 
to  their  OKreements.  In  the  year  in  queB- 
tion, — 1886,— appellants  began  neKutia- 
tluns  for  a  aimllar  bualneHH  relation  with 
I^aniua  and  one  C.  W.  Kasley.  About  two 
weeks  atter  the  inception  of  the  negotia- 
tions, Easley  declined  to  enter  into  any 
arrangement  with  appellants,  and  nego- 
tiations were  continnert  and  finally  co,n 
aummated  with  Lanlns  alone.  Pending 
the  neKOtlations  with  Laulns  and  Easley, 
appellants,  on  April  8,  1886,  wrote  to 
Lanlus  a  letter  containing  the  following 
lani;uage:  "Cnder  the  circumstances  we 
will  have  to  ask  yon  to  give  us  a  bond 
for  f 20,000,  with  two  good  securities,  to 
protect  us  against  overdrafta,  etc.  One 
similar  to  the  one  you  executed  two  years 
ago  will  bt  satisfactory  to  us."  No  bond 
waa  executed,  but  subsequently  to  the  re- 
tirement of  Easley  the  f5,000  note  was 
signed  by  Lanias  and  his  sureties.  Appel- 
lants contend  that  the  purpose  and  con- 
sideration of  this  note  was  to  secure 
them  for  advanccH  to  be  made  to  Lanlus 
during  the  year  1886,  and  Lanlua  coHo 
tends  that  the  note  was  mere  accommo- 
dation paper,  to  be  used  by  appellants  in 
obtaining  the  money  to  be  advanced. 
Tnder  these  circnmatances,  the  witness 
Easley  testified  that  in  April,  1885,  witness 
or  Lanlus,  in  reply  to  the  letter  above  re- 
ferred to,  wrote  to  Hunter,  Evans  &  Co., 
refusing  to  execute  the  920,000  bond,  and 
8ta^lng  that  they,  Lanlus  and  Easley, 
would  make  advances  for  plaintiffs  to 
parties  who  had  cattle  to  ship,  and 
would  use  their  best  judgment  in  making 
such  advances,  but  that  they  would  not 
be  responsible  tor  the  repayment  thereof. 
Appellants  objected  to  this  tefitiinony  on 
the  grounds  that  the  letter  bad  no  refer- 
ence to  the  fo.lHIO  note,  and  It  was  hence 
immaterial  and  irrelevant,  and  that  evi- 
dence of  the  contents  of  the  letter  was  in- 
admissible, unless  its  absence  was  ac- 
counted lor,  and  notice  given  to  appel- 
lants to  produce  it.  An  Issue  In  this  case 
was  the  original  liability  of  Lanlus  on 
the  fo.OOO  note.  The  solution  of  this  in- 
sue  depended  upon  whether  Lanlus  exe- 
cuted the  note  solely  for  accommodation 
purposes,  to  enable  appellants  to  raise 
money,  or  whether  It  was  executed  to  se- 
cure appellants  for  money  advanced.  The 
Bubject-matter  of  the  inquiry  was'  the 
liability  of  Lanlus  in  the  securing,  in  this 
way,  of  appellaiita.  The  fact  that  he  had 
refused,  a  short  time  previous  to  the  exe- 
cution of  the  note,  to  assume  liability  on 
the  bond,  would  tend  to  show  his  refusal 
to  assume  liability  on  the  note.  Though 
the  evidence  bore  remotely  upon  the  Issue, 
it  was  sutDclently  pertinent  to  render  it 
admissible,  it  Is  not  nrcc-ssary  that  the 
(act  sought  to  be  proved  should  have  Im- 
mediate reference  to  the  ISHue;  it  Is  suffi- 
cient if.  the  evidence  refer  to  a  fact  rele- 
vant to  a  fact  In  issue.  Horton  v.  Rey- 
nolds, 8  Tex.  284;  Day  v.  Stone,  59  Tex. 
612.  It  appears,  however,  that  notice  to 
produce  the  letter  was  not  given  to  ap- 
pellants, who  were  charged  by  the  wit- 
ness with  its  possession.  The  objection 
on  this  ground  should  hence,  upon  ele- 
mentary principles,  have  been  suntained. 
The  tacts  mentioned  by  the  court  In  ex- 


planation of  the  bill  ot  exceptions,  vis., 
that  plaintiffs  had  Introduced  numerous 
letters  from  Lanlus,  and  that  the  evidence 
had  been  ou  previous  trials  Introduced 
without  objection,  and  that  defendants' 
attorneys  stated  it  was  their  understand- 
ing that  notice  had  been  given,  such  no- 
tice, however,  being  denied  by  plaintiffs' 
attorneys,  would  not  dispense  with  the 
rule  requiring  notice. 

Appellants  in  their  fourth  assignment  of 
error  complain  that  the  court  erred  in  ad- 
mitting testimony  relating  to  agreements 
between  the  parties  prior  to  the  execu- 
tion of  the  note  sued  on,  and  relating  to 
the  proposition  of  plaintiffs  to  require  of 
Lanlus  and  Easley  the  f  20.OU0  b(md.  The 
position  of  appellants  neems  to  be  that 
such  evidence  Is  inadmlBslble  for  the  sole 
reason  that  the  agreements  were  prior  to 
the  execution  of  the  note,  and  varied  Its 
terms.  For  reasons  stated  in  preceding 
remarks,  the  bare  fact  that  the  agree- 
ments were  had  before  the  execution  of 
the  note  would  not  render  them  inadmia- 
slble.  If  they  tended  to  show,  even  slightly 
and  remotely,  the  Intent  of  the  parties  In 
the  execution  and  acceptance  of  the  note, 
and  that  the  consideration  mentioned  in 
the  note  was  not  the  true  consideration, 
or  that  It  was  without  consideration. 

Appellants  aHsIgn  as  error  the  follow- 
ing paragraph  of  the  court's  charge:  "If 
the  plaintiffs  had  brought  suit  on  suld  fS,- 
009  note,  and  If  there  was  a  dispute  be- 
tween plaintiffs  and  defendant  Lanlua, 
and  if  there  was  an  agreement  of  com- 
promise by  which  snid  dispute  was  to  be 
settled,  and  If  they  agreed  that  said  La- 
nlus was  Indebted  to  plaintiffs  in  a  certain 
sum  of  money,  and  if  said  agreement  of 
compromise  was  made  as  a  tinal  settle- 
ment of  the  whole  controversy,  and  If  the 
note  described  In  plaintiffs'  petition  wa» 
given  for  the  amount  so  agreed  upon 
in  pursuance  of  said  agreement  ot  com- 
promise, then  said  note  so  given  was 
a  valid  and  binding  obligation,  and 
you  will  find  for  plaintiffs. "  This  In- 
struction was  predicated  upon  the  f«>l- 
lowlug  evidence:  Plaintiffs  had  brought 
suit  on  the  f  6,000  note.  Lanlus  thereaf1>- 
er  sought  plaintiffs'  attorneys  with  a  view 
to  a  compromise  of  their  differences.  It 
was  finally  agreed  that  appellants'  attor- 
neyfl  would  accept  a  note  for  f  2,315.06  In 
settlement  of  the  95,000  claim,  and  that 
plaintiffs  would  disralsx  the  suit,  and  pay 
the  costs.  Lanlus,  however,  claimed  that 
he  was  entitled  to  an  additional  credit  of 
$200,  and  the  attorneys  agreed  that  If 
their  clients.  Hunter,  Evans  &  Co.,  should 
be  willing  to  allow  this  credit,  It  should 
be  entered  on  the  note  as  of  its  date.  The 
note  for  f  2,315.06  was  accordingly  execut- 
ed, and  the  suit  dismissed,  bnt  the  credit 
claimed  of  9200  was  left  open  tor  future 
adjustment,  to  be  granted  or  refused  at 
the  will  of  Hnnter,  Evans  &  Co.  We  agree 
with  appellants  that  this  instruction  does 
not  conform  to  the  evidence,  and  was 
hence  misleading  and  erroneous.  It  was 
not  necessary,  in  our  opinion,  that  the 
whole  controversy  should  have  been  set- 
tled by  the  agreement  of  coniproniise.  If 
the  note  was  given  In  settlement  of  any 
part  of  the  differences  between  the  parties, 
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It  woold  be  rapportad  b/  a  valid  consid- 
eration. 

Appellants  next  assiffn  as  error  tlie  re- 
fusal of  the  court  to  grant  tbn  tollowing 
special  insCractlons:  First.  "IT  you  be- 
lieve and  And  from  tbeavidence  that  Pbtl 
Lanius,  detendant  herein,  tOKether  with 
CjrruB  Eakman  and  J.  D.  Orton,  in  1885 
•xei'Uted  and  dfliverod  to  Hunter,  Evans 
ft  Co.  the  f  5,000  note  introduced  in  evi- 
dence, and  that  plaintiffs  had  brought 
suit  on  said  note  in  the  district  court  of 
Clay  county,  Texas,  and  bad  In  such  suit 
attached  certain  property  ol  said  defend- 
ants, or  either  of  them,  and  that  Phil 
Lanius.  after  the  institution  of  said  suit, 
and  while  the  same  was  still  pendiog  and 
undisposed  of,  agreed  with  plaintiffs  on 
the  amount  that  was  still  due  on  said 
note  for  f  5,000,  and  that  In  order  to  and 
tor  the  purpose  of  procuring  the  dismissal 
of  the  suit  then  pending,  and  a  release 
^om  the  attachment  of  property  which 
bad  been  levied  on,  or  in  order  to  and  for 
tbe  purpose  of  procuring  an  extension  of 
the  time  of  payment  of  the  amount  still 
claimed  to  be  due  by  plaintiffs  on  said  f  5,- 
000  note,  agreed  with  plaintiffs  or  with 
th<4r  attorneys  on  a  settlement  of  tbe  dif- 
ferences existing  between  them  as  to  the 
amount  still  due  on  said  note,  and  in  pur- 
suance of  said  agreement  the  defendants 
lo  this  suit  executed  and  delivered  to  the 
plaintiffs  tbe  note  herein  sued  on,  and  the 
plaintirfs  thereupon  In  couHlderation  of 
tbe  execution  of  said  note  did  lu  fact  dis- 
miss  their  suit  on  said  f  5,00U  note,  and  re- 
lease the  property  which  had  been  levied 
on  in  that  case,  and  accepted  In  lieu  ol  said 
note  tbe  note  herein  sued  on,  then  you  are 
instructed  that  said  agreement,  and  the 
subsequent  compliance  therewith  hy  the 
parties  thereto,  is  a  eufflcleiit  considera- 
tion tor  tbe  note  sued  on,  and  yon  will  find 
for  plaintiffs. "  Seeoad.  "You  areinstruct- 
ed  that  the  abandonment  and  discontin- 
nanceof  a  snltoraction  broughttoenforce 
a  doubtful  right  or  claim  Is  a  sufHclent 
cooslderatinn  for  a  promise,  and  so  is  the 
rompromlse  of  a  disputed  claim  made 
booH  Sde,  even  though  it  ultimately  ap- 
pears that  the  claim  compromised  was 
wholly  unfounded.  If,  therefore,  you 
shunld  believe  and  And  from  the  evidence 
that  the  note  sued  on  in  this  case  was 
given  in  consideration  of  a  compromise 
of  the  suit  instituted  by  plaintiffs  on  the 
^.000  note,  and  that  said  suit  was  dis- 
missed by  plaintiffs,  and  that  said  agree- 
ment of  cumpromiue  was  carried  out  by 
the  parties  thereto,  then  you  are  iustruct- 
ed  tbat  said  agreen  ent  forms  a  sufficient 
consideration  for  the  note  sued  on." 
Where  one  executes  an  obligation  in  re- 
newal of  a  note  claimed  by  tbe  bolder  to 
be  valid,  but  known  to  the  maker  to  be 
frundnient  ur  without  consideratlou,  tbe 
latter  will  be  deemed  to  have  freed  the 
transaction  of  the  fraud,  and  to  have 
waived  the  want  of  consideration,  and 
will  not  be  permitted  to  plead  it.  So,  a 
note  is  supported  by  a  sufficient  consider- 
ation, if  executed  to  secure  tbe  abandon- 
ment of  a  suit  brought  to  enforce  a  doubt- 
ful right,  or  In  compromise  of  a  disputed 
claim  made  In  good  faltb,  tbongh  It  ulti- 
mately appears  tbat  the  claim  was  with- 


out merit.  Keefe  t.  Vogle,  S6  Iowa,  87; 
Babcock  V.  Hawkins,  iB  Vt.  561;  1  Dsniel, 
Neg.  Inst.  §  2u5;  1  Add.  Cont.  {  14.  There 
was  evidence  tending  to  show  that  tbe 
note  sued  on  was  executed  in  considera- 
tion of  the  abandonment  and  compromise 
of  a  suit  brought  by  appellants  on  the  f 6,- 
000  note,  t>elieved  by  them  to  be  a  Just  de- 
mand, and  in  adjustment  of  a  controversy 
as  to  tbe  amount  thereon  due.  The  ap- 
pellants were  entitled  to  the  benefit  of  the 
foregoing  propositions,  which  were  incor- 
porated In  thespecial  instructions  request- 
ed, which  we  think  should  have  been 
granted.  Appellants  contend  tbat  the 
verdict  Is  unsupported  by  the  evidence. 
In  view  of  another  trial  of  tlie  cause,  how- 
ever, we  abstain  from  comment  on  this 
question. 

We  deem  it  unnecessary  to  considei 
tbe  remaining  assignments.  The  Judg- 
ment siMiuld  be  revarsed,  and  tbe  cause  re- 
manded. 

Stavton,  C.  J.  Reversed,  and  cause  re- 
manded, as  per  opinion  of  commission  of 
appeals. 

First  Nat.  Bank  of  arLPHXjH  Bprikgb  v. 
Willis  et  hI. 

(Supreme  Court  of  Texas.    Nov.  0, 189L) 

ColfTIIICAMCB  —  OARinSHICBirT  —  FUNDS  HSLD  AS 

£xscuTHix— EviDSMoa— DiATH  or  Plaintiti — 

JUDOMENT. 

1.  Flaintifb  gamlahed  sbank  to  reach  mooev 
deposited  bydnfendant,  aJudgmeDt  debtor,  which 
she  had  received  on  a  life  policy  issued  to  ber 
son,  and  as  hla  executrix  deposited  the  same. 
Tbe  bank  denied  indebtedness  to  her  in  ber  Indl- 
vidaal  oapaclty.  Defendant  was  made  a  party, 
and  to  plaintiffs'  plea  to  the  answer  of  the  banit 
she  excepted,  and  moved  to  qoasli.  The  motion 
was  granted,  but  plalntilTs  were  allowed  to 
amend,  raising  no  new  issue  of  fact  On  filing 
their  amended  plea,  applloation  for  a  coniinu- 
ance  was  filed  for  defendant  on  the  grounds  that 
her  evidence  was  material,  and  that,  relying  on 
her  exceptions  being  sustained,  she  was  absent 
from  oonrt.  Held,  that  the  continuance  was 
properly  denied. 

8.  A  witness  testified  that  such  policy  of  in- 
surance was  payable  to  defendant  as  beneficiary; 
that  on  such  policy  the  supreme  lodge  of  the  or- 
der in  which  deceased  was  insured  sent  to  the 
local  lodge  a  draft  for  the  amount  payable  to  de- 
fendant as  beneficiary;  that  the  local  lodge 
called  a  meeting,  at  which  defendant  receipted 
the  policy,  aad  surrendered  it  and  received  the 
draft,  the  policy  being  sent  to  the  supreme  lodge 
in  Jfassai'husettB,  where  it  was  kept,  and  by  the 
laws  of  the  order  could  not  be  taken  away ;  that 
a  record  of  those  proceedings  was  kept  by  the 
local  lodge,  as  required  by  the  lain  of  such  or- 
der. The  records  of  such  lodge  were  produced, 
identified,  and  offered  in  evidence,  and  showed 
tbat  defendant  was  treated  as  tbe  beneficiary  in 
the  policy,  and  received  the  money,  and  that  the 
laws  of  such  order  were  as  testified  to  oe  by  such 
witness.  Held,  that  the  record  waa  properly  ad- 
mitted in  evidence. 

8.  Where  the  policy  was  beyond  the  jurisdic- 
tion of  the  court,  it  was  not  error  to  allow  such 
witness  to  testify  as  to  its  contents. 

4.  Where  there  was  no  evidence  to  the  con- 
trary, and  such  records  showed  that  defendant 
received  the  money  as  beneficiary,  this  was  aulfi- 
ctent,  without  regard  to  the  contents  of  the 
policy. 

5.  On  s  motion  for  a  new  trial,  on  the  ground 
that  at  the  time  the  Jadgment  in  garnishment 
was  rendered  oneof  the  plslntlflCs  in  the  original 
Judgment  was  deed,  the  only  evldenoe  of  that 
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fact  wms  the  affldavlt  of  one  of  defendant's  attor- 
neys that  he  was  reliably  informed  and  believed 
such  to  be  the  fact.  The  alleged  dead  plaintiff 
was  named  in  the  judgment  appealed  from  as 
one  of  the  plaintiffs  recovering  it  Held,  that 
the  motion  was  properly  denied. 

Appeal  trou  district  court,  Hopkins 
county ;  E.  W.  Terhu.nk,  JudKe> 

Action  by  P.  J.  Willis  &  Bro.  osalnst 
ttiv  First  Nationai  Banic  of  Sulphur 
Springs  as  Karnialiee  of  Mrs.  E.  J.  Mc- 
Bride,  Judgment  debtor  of  plaintitfR. 
J  ud^raent  for  plaintiffs.  Mrs.  McBride  be- 
ine  nriHde  a  party  defendant,  stie  appeals. 
Afllrnied. 

B.  W.  Foster,  B.  B.  HendersoB,  and  B. 
B.  Perkins,  for  appellant.  Mllao  A  AUea, 
for  appellee. 

Hbnkt,  J.  Mrs.  B.  J.  McBrlde,  who 
was  a  Judgment  debtor  of  P.  J.  WilllH  & 
Bro.,  Is  the  appellant  in  tilts  ease.  Her 
son  Ben  MoBrlde  held  a  policy  of  lite  in- 
surance In  the  Legion  of  Honor  for  fo.OOO. 
He  died  testate,  and  Ills  mother  qualified 
as  the  ex«>cutrix  of  his  will,  and  collected 
the  insurance  money,  which  sbedepositnd 
In  her  representative  character  in  the 
First  National  Bank  of  Sulphur  Springs. 
r.  .1.  Willid  &  Bro.  sued  out  upon  their 
Judgment  a  writ  of  garnlHbment  against 
the  blink.  The  bank  answered  that  it 
held  the  money  as  the  property  of  the 
estate  of  Ben  McBride,  and  denied  being 
Indebted  to  Mrs.  McBride,  but  prayed 
tha  t  she  should  be  made  a  party,  and  that 
the  right  to  the  m'^ney  be  tried  between 
her  and  the  plaintiffs.  The  bank  brought 
the  money  into  court.  The  plaintiffs  con- 
tested the  answer  by  a  verifled  plea.  Mrs. 
McBride  appeared,  and  excepted  to  and 
moved  to  quash  this  plea  The  court 
sustained  the  motion,  hut  gave  plaintiffs 
leave  to  amend,  which  they  did.  The 
issue  made  hy  the  pleadlugs  was  whether 
the  money  held  by  the  bnok  belonged  to 
Mrs.  McBride  as  an  individual  or  In  iier 
representative  character.  The  cause  was 
tried  without  a  jury,  and  a  JudKment  was 
rendered  In  tavur  of  the  plnlntiftH. 

Upon  the  tiling  of  plalntirfs'  amended 
pleading  an  application  fur  a  continuance 
was  filed  for  Mrs.  McBride,  substantialiy 
upon  the  grounds  that  her  evidence  was 
material,  and  that,  relying  upon  the  belief 
that  exceptions  would  be  sustained  to 
plaintiffs'  pleading  contesting  the  answer 
of  the  garnishee,  she  was  absent  from 
the  court.  It  is  not  contended  that  there 
was  raised  by  the  amendment  an.v  Issue 
of  fact  not  made  by  thepleadtnv  amended. 
Both  pleudlngs  were  essentially  the  same, 
so  far  as  they  related  to  the  facts.  There 
was  no  ernir  committed,  either  in  permit- 
ting the  umendment,  or  in  overruling  the 
application  for  a  continuance. 

A  witness  was  permitted  to  testify  on 
the  trial  that  "Ben  McBride  took  out  a 
policy  of  five  thousand  dollars'  Insurance 
on  his  life,  payaltie  to  his  mother,  E.  J. 
McBride,  as  beneficiary,  in  the  Legion  of 
Honor;  and,  proof  of  his  death  having 
been  made  out  and  forwarded  to  the  su- 
preme officers  of  the  Legion  of  Honor  at 
Boston,  Mass.,  said  officers  sent  to  the 
local  lodge  at  Carroll's  Prairie  a  draft  of 
five  thousand  dollars,  payable  to  Mrs.  E. 


J.  McBride  personally,  as  beneficiary  of 
said  insurance.  The  draft  was  on  the 
treasurers  of  said  order  at  Boston,  Mass., 
and  when  it  was  received  by  the  local 
lodge  a  meeting  of  the  lodge  was  called, 
and  Mrs.  McBride  there  in  open  lodge  re- 
ceipted her  t>aid  policy  of  Insurance,  and 
surrendered  it  to  the  lodge,  and  the  lodge 
delivered  to  her  the  draft  for  five  thou- 
sand dollars,  and  the  policy  was  sent  to 
the  officers  of  the  supreme  lodge  at  Bos- 
ton, Ma4s.,  where  It  is  still  kept  as  an 
archive,  and  cannot  be  taken  away,  all  in 
accordance  with  the  laws  of  snid  order. 
A  record  of  these  proceedings  was  kept 
by  the  lodgfe,  as  required  by  the  laws  of 
the  order."  The  records  of  the  lodge 
were  produced  in  court,  identified,  aud 
offered  in  evidence,  and  the  record  before 
us  contains  extracts  from  them  showing 
that  Mrs.  McBride  was  treated  by  the 
lodge  as  the  beneficiary  named  in  the 
policy,  and  that  the  money  was  paid  to 
her  and  received  by  her  in  that  character 
in  open  lodge,  and  also  showing  that  the 
laws  and  asag^es  of  the  order  were  sub- 
stantially such  as  they  were  testified  to  be 
by  the  witnecs.  The  records  were  fuil.v 
Identified,  and  properly  admitted  in  evi- 
dence. 

It  is  contended  that  it  was  wrong  to 
permit  n  witness  to  testify  with  regard 
to  the  contents  of  the  policy  of  insurance 
when  objected  to  upon  the  ground  that 
the  writing  itself  was  better  evidence. 
The  written  evidence  was  shown  to  be  l)e- 
y<ind  the  Jurisdiction  of  the  court,  and 
not  within  the  control  of  plaintiffs;  and, 
besides,  the  records  read  In  evidence 
showed  that  the  money  was  paid  to  Mrs. 
McBrlde  as  the  lieueficlary  named  in  the 
policy.  As  there  whs  no  evidence  what- 
ever to  the  contrary,  the  fact  that  she 
was  the  beneficiary  was  suiflcientiy  sup- 
ported by  proof  to  require  us  to  sustain 
the  finding  of  the  court,  even  if  we  should 
disregaril  the  whole  evidence  with  regard 
to  the  contents  of  tne  policy. 

One  of  the  grounds  of  a  motion  for  a 
new  trial  made  by  the  appellant  was  that, 
at  the  time  the  Judgment  In  this  cauHs 
was  rendered,  R.  S.  Willis,  one  of  the 
plaintiffs  In  the  original  Jndgment,  wan 
dead.  The  said  R.  S.  Willis  Is  named  In 
the  Judgment  appealed  from  as  one  of  the 
plaintiffs  recovering  it,  and  as  a  member 
of  the  firm  of  P.  J.  Willis  &  Bro.  The 
only  support  given  the  motion  In  this 
respect  was  the  affidavit  of  one  of  appel- 
lant's attorneys  attached  to  It,  that  "be 
is  reliably  informed  and  believes  that  the 
facts  set  forth  In  subdivision  number  10  are 
true."  It  is  unnecessary  for  ustosaymore 
upon  this  Issue  than  that  the  court  prop- 
erly refused  to  disturb  the  Judgment  upon 
such  a  statement.  We  find  no  error  In 
the  proceedings,  and  the  Judgment  is  af- 
firmed. 


Ft.  Worth  ft  N.  O.  Rt.  Co.  t.  WiLtUMS. 
(Supremt  Court  of  Texaa.    Deo.  IB,  1B91.) 

CoKnuoTs— PiRroRMAKca — Coxstrootiox  or 
Railroad. 
Defendant,  with  other  citlsena  of  W.,  en- 
tered into  a  oontrsot  with  plaintiff  rallwav  com- 
pany, wherel^  plalntlll  otdin^ed  ItseU  to  con- 
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struct  and  operate  a  railway  from  Ft.  W.  in  and 
to  the  city  of  W.,  intersecting  the  C.  T.  AN. 
W.  Ry.  at  W.,  and  to  establish  and  maintain  in 
W.  a  depot,  the  railway  and  depot  to  be  complex 
ed  In  and  to  the  oity  of  W.  and  said  intersection 
by  June  I,  liititS;  and  whereby  the  citizens  agreed 
to  donate  Ci5,000  in  aid  of  the  construction,  said 
sum  to  be  placed  in  notes,  payable  in  install- 
menta  as  the  work  progressed,  and  to  be  held  by 
trustees,  the  last  Installment  to  be  collectible 
when  the  road  should  be  completed  to  W.,  and 
the  intersection  and  depot  completed.  Plaintiff 
entered  into  a  bond  in  the  sum  of  926,000,  paya- 
ble to  the  citizens,  conditioned  that  plaintifl 
should  perform  its  contract  up  to  and  including 
the  intersection  at  W.  on  or  before  August  1, 
188A,  the  9*35,000  to  be  construed  in  case  of  breach 
as  liquidated  damages.  The  contract,  notes, 
and  bond  wen  to  be  construed  together.  In  a 
suit  on  one  of  said  notes,  of  which  two  install- 
ments  bad  been  paid,  defendant  brought  in  the 
sureties  on  the  bond,  and  alleged  as  breaches  of 
the  contract  that  no  intersection  with  the  C.  T. 
ft  N.  W.  Ry.  had  ever  been  made  at  W. ;  that 
plaintiff  had  abandoned  its  line  and  depot  in 
w.,  and  used  that  of  the  C.  T.  &  N.  W.  Ry. 
Co.,  and  in  reconvention  against  defendant  and 
the  sureties  for  the  sums  paid  on  the  note,  and 
other  damages.  The  eridenoe  showed  that  the 
line  and  depot  had  bnen  constructed  by  plaintiff, 
but  that  the  intersection  was  about  100  yards 
outside  the  corporate  limits  of  W. ;  and  that!  aft- 
er operating  and  maintaining  the  line  and  depot 
in  W.  for  a  f^w  months,  the  C.  T.  &  N.  W.  Ry. 
Co.  oonstruoted  a  line  from  its  depot  in  W.  to 
an  Intarsection  with  plaintiff's  railway  about  300 
yards  ontside  the  limits  of  W..  and  that  thereaft- 
er plaintiir  used  tlie  latter  line  and  depot,  and 
abandoned  Its  own  in  the  oity.  Held,  that  the 
intersection  within  100  yards  of  the  city  was  a 
substantial  oompllanoe  with  the  contract  for  an 
Intersaction  at  W. ;  that  the  failure  of  plaintiff 
to  operate  ita  line  through,  and  to  maintain  its 
depot  in,  the  city  did  not  entitle  defendant  to  re- 
oover  baick  the  sums  paid  on  the  note,  or  consti- 
tute a  detense  as  to  the  unpaid  Installments,  or 
give  defendant  any  right  to  recover  on  the  bond. 

CommlBRlonerB'  decision.  Section  A. 
Cnxw-appeala  from  Bllis  cuanty  coort; 
JosRPB  w.  Bhown,  Special  .TadgH. 

iSalt  by  the  Fort  Worth  &  New  Or- 
leans Railway  Company  afcalnst  John  O. 
Wllllama  upon  a  promlsfiory  note.  De- 
fendant bruuKlit  In  certain  other  parties, 
snretlea  on  a  bond  gri^en  by  plaintiff,  and 
alleged  In  reconVKntion  afcaiDSt  plaintiff 
and  said  saretlee  for  damaKes  claimed  un- 
der the  bond.  Jadfrment  In  favor  of  de- 
tendant  afcalnst  plaintiff,  and  in  farorof 
theMoretles  aKainst  defendant.  Plaintiff 
and  defendant  appeal.    Reversed. 

Grnre  Jk  Teiaphton,  tor  plaintiff.  A.  A. 
Kemble,  tor  defendant. 

Ma  BR,  J.  The  Ft.  Worth  &  New  Orleans 
Railway  Company  Instituted  suit  in  the 
county  conrt  of  Ellis  county  against  Jobn 
O.  Williams  Jone  2S,  1887,  to  recover  on  a 
Dttte  fur  fHOO,  payable  in  four  Instull- 
menta,  at  stated  times,  of  f  200  each,  two 
of  which  Installraents  had  bren  paid.  The 
note  sued  on  was  one  of  many  going  to 
make  up  the  sum  of  f'iS.OOO  contributed 
by  the  citisens  of  Waxahacliie,  Tex.,  and 
vJtrinlty,  In  aid  of  the  confltrnctlon  of  the 
railway  of  the  Ft.  Worth  ft  New  Orleans 
Railway  (k>ropany  from  Ft.  Worth,  Tjex., 
to  Waxahacble,  and  to  an  Intersection 
with  the  Central  Texas  &  Northwestern 
Railway  at  Waxabachie,  under  a  written 
contract  between  the  railway  company, 
Mtlng  by  ita   president,  and   such  con- 


tributing cltliens,  acting  through  a  com* 
mittee.    By   this  contract    the    railway 
company  obligated  itself  "to  construct, 
equip,  operate,  and  maintain  a  standard- 
gauge  railway  from  the  city  of  Ft.  Worth, 
Tex.,  hi  and  to  the  city  of  Waxabachie, 
Tex.,  Interiiecting   the   Central  Texas   A 
Northwestern    Railway    at  Waxabachie, 
and   to  establish  and  maintain  In  Waxa- 
bachie. Tex.,  a  suitable  freight  and   pas- 
senger depot,"  binding  Itself  to  complete 
certain  portions  of  the  work  within  specl- 
fled  dates,  "the  said  railway  and   neces- 
sary depot  to  be  fnlly  completed  in  and 
to  said  city  of  Waxabachie  and  said  inter- 
section  by  June  1st,  lK8tt."    Said  citisens 
agreed  to  donate  926.IM0  in  aid  of  the  con- 
struction of  said  railway;  also  right  of 
way  and  depot  grounds  in  Waxabachie, 
at  one  of  the  three  places ;  the  sum  donat- 
ed to   be  placed  in  notes,  itayable  in  In- 
staliments  as  the  work  progressed,  which 
notes  were  to  be  heUl  by  trustees,  and  col- 
lected tor  the  benefit  of  the  company  in 
installments,  as  each  speclHed  portion  of 
the  work  was.completed ;  the  last  install- 
ments of  each  note  being  collectible  "  when 
said  road  shall  have  been  completed  to 
Waxabachie,  and    said  intersection    and 
said    depot  constructed."    The    railway 
company  also  entered  Into  a  bond,  of  con- 
temporaneous date  with  above  contract 
and  note.  In  the  sum  of  f  25,ooo,  payable  to 
the  citisens' committee,  conditioned  that 
said  company  should  "fully  and  faithfully 
perform  the  matters  and   things  by  the 
contract  above  spoken  of  stipulated  to  be 
performed,  up  to  and  Including  the  Inter- 
section al   Waxabachie  in  said  contract 
stipulated  for,  on  or  by  the  1st  day  of  Au- 
gust.  18»<e;"   the  sum    named   in  which 
bond.  In  case  of  a  breach,  was  to  be  con- 
strued, not  as  a  penalty,  but  as  liquidated 
damages.    This  bond,  the  contract  above 
mentioned,  and  all  notes  given  thereunder 
were,  by  express  agreement,  to  l>e  consid- 
ered and  construed  together,  as  showing 
the   contract    between  the  parties.    The 
defendant    below  pleaded    the   foregoing 
facts  and  contracts,  and  that  the  note 
sued    on   was   executed    thereunder,  and 
brought  In  the  sureties  on  said  bond,  and 
alleged    as     breaches    of    the    contract: 
"Fiist.  That  'at,'  as  used  In  said  con- 
tracts In  respect  to  the  Intersection  men- 
tioned, meant 'in,*  and  that  no  intersec- 
tion with  the  Central  Texas  &  Northwest- 
ern Railway  had  ever  been  made  in  Waxa- 
bachie.   Second.  That  while  the  plaintiff 
did  construct  Its  line  through  Waxabachie. 
und  erect  a  depot  In  said  city,  and  for  a 
while  used  both,  yet  within  a  few  months 
It  abandoned  Its  linn  in  the  city  and  Its 
depot,  as  to  any  g:eneral  public  use,  and 
has  since  used   the  line  and  depot  of  the 
Central  Texas  &   Northwestern   Railway 
Company  through  the  city.    Third.  Own- 
ership of  property  by  the   defendant  In 
Waxabachie,  and  purchase  of  other  prop- 
erty upon  faith  of  the  location  of  the  de- 
pot, and    depreciation   lu  value  of  sucb 
property  by  reason  of  the  abandonment. 
Fourth.  In  reconvention  against  the  com- 
pany and  the  sureties  on  Its  bond  tor  the 
sums  paid  on  the  note  sued  on,  and  other 
damages  claimed,  the  whole  not  to  exceed 
f 800.00."    Exceptions  were  soalalned  jto 
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ao  miich  <A  defendant's  answer  as  claimed 
damaKea  for  depreciation  of  his  property 
by  reaflon  of  the  abandonments  pleaded, 
to  wbich  rallns  exceptions  were  reserved, 
but  tlie  same  dO'  not  appear  to  be  relied 
on  In  defendant's  cross-appeal.  The  canse 
came  on  for  trial  before  Hon.  Joseph  W. 
Brown,  special  Jndge,  March  14,  1890, 
when  the  following  facts  were  proved,  and 
found  as  facts  by  said  trial  Judi^e:  First. 
The  facts  hereinbefore  stated.  Second. 
That  the  railway  company  performed  its 
contract  In  boildlnff  and  equipping  Its 
railway,  including  the  erection  and  con- 
struction of  its  depot  in  the  city  of  Waxa> 
badile  and  an  intersectiun  with  the  Cen- 
tral Texas  &  North  western  Railway,  with- 
in the  time  and  as  stipulated  in  its  con- 
tract, but  said  intersection  was  about  lUO 
yards  ontslde  tlie  corporate  limits  of 
Waxahtcbte,  and  before  the  said  InterHeo- 
tlon  was  «n  made  the  defendant  gave  the 
company  notice  that  be  would  consider  It 
not  a  compliance  with  the  contract.  As 
to  the  meaning  of  the  word  "at"  in  re- 
spect to  the  intersection  no  testimony 
was  Introduced,  except  the  written  con- 
tracts. Third.  That  the  company  operat- 
ed and  maintained  its  entire  railway,  as 
well  as  its  depot,  in  Waxahachle,  for  a 
few  months  after  constrnction,  when  the 
Central  Texas  &  Northwestern  Railway 
Company  constructed  a  line  from  its  de- 
pot, then  Its  terminus  in  Waxahacbie,  to 
an  intemeetlon  with  the  rail  way  of  the  Ft. 
Worth  &  New  Orleans  Railway  Company, 
about  one-halt  mile  west  of  such  depot  o( 
the  Central  Texas  &  Northwestern  Rail- 
way, and  about  200  yards  west  of  the  cor- 
porate limits  of  Waxahachle,  since  which 
time  the  two  roads  have  been  operated  as 
a  continuous  line  from  Ft.  Worth  to  Gar- 
rett, Tex.,— the  same  trains  using  both 
lines  and  UHlng  the  depot  of  the  Central 
Texas  &  Northwestern  Railway  Compa- 
ny, which  Is  located  nearest  the  business 
portion  and  center  of  population  of  Wax- 
ahachle, and  within  the  corporate  limits 
of  the  city.— the  line  of  the  Central  Texas 
ft  Northwestern  Railway  running  through 
the  city;  and  since  this  arrangement  has 
been  in  force  the  line  of  the  Ft.  Worth  & 
New  Orleans  Railway  Company  through 
the  city,  and  Its  depot,  have  been  prac- 
tically abandoned  as  to  any  general,  pub- 
lic use  of  the  same,  the  line  being  some- 
times used  HS  a  side  track,  and  occasion- 
ally for  passing  trains,  while  the  depot 
has  lieen  converted  into  a  residence  for  an 
officer  of  the  road.  From  these  facts  the 
trial  judge  concluded,  as  matters  of  law: 
"First.  That  the  Intersection  as  originally 
made  was  in  compliance  with  the  con- 
tracts between  the  parlies,  hut  lailure  to 
operate  the  line  through  the  city  worked 
a  forfeiture  of  right  of  recovery  on  the 
note  sued  on.  Second.  That  such  failure 
did  not  entitle  defendant  to  recover  back 
the  sums  paid  on  the  note.  Hence,  judg- 
ment generally  In  favor  of  defendant 
against  the  plaintiff,  and  judgment  in  fa- 
vor of  the  sureties  of  the  railway  com- 
pany against  the  defendant,  Williams." 
From  this  Judgment  both  plaintiff  and  de- 
fendant below  hare  appealed,  and  now 
bring  the  case  bofure  this  court  fur  re- 
vision. 


On  behalf  of  the  Ft.  Worth  ft  Mew  Or- 
leans Railway  Company  the  following  er- 
rors are  assigned :  "F/rs^.  The  trial  judge 
erred  in  concludiag,  as  matters  of  law, 
that  the  failure  of  plaintiff  to  maintain 
it.s  depot  within  the  city  of  Waxahachle 
as  originally  located,  and  Its  abandon- 
ment of  the  same,  and  its  failure  to  main- 
tain and  operate  its  line  of  railway 
through  the  city,  worked  a  forfeiture  of 
Its  right  to  recover  on  the  note  sued  on. 
Second.  Under  the  facts  found,  the  trial 
court  erred  In  failing  to  render  judgment 
in  favor  of  plaintiff  agaiust  defendant, 
Williams,  for  the  balance  due  on  the  note 
sued  on,  with  costs,  and  in  rendering  a 
general  judgment  In  favor  of  said  defend- 
ant, with  costs,  against  plaintiff." 

There  Is  no  dispute  about  the  tacts  of 
the  case.    The  following  assignments  of 
error,    as   made   by  appellant  Williams, 
will  show  the  points  for  which  he  con- 
tends, vis.:    "The  court  erred  in  finding, 
as  a  conclusion  of  law  from  the    facts, 
that  the  intersection  of  plaintiff's  line  of 
railway  with  the  Central  Texas  ft  North- 
western Railway,  as  originally  made,  was 
a  compliance  with  plaintiff's  contract  In 
that  particular."      "The  court  erred    la 
finding  that  such  an  intersection  as  was 
thus  made  ontslde,  and  failure  to  make 
the  same  Inside,  tbe  corporate  limits  of 
the  city  was  not  a  breach  of   plalntifTs 
contract."    "The  court  erred  in  the  third 
conclusion  of  law,  to-wit:    That  the  fail- 
ure of  plaintltt  to  maintain  its  depot  with- 
in the  city  vt  Waxahachle  as  originally 
located,  and  its  abandonment  of  tbesaroe, 
and  its  failure  to  maintain  and  operate 
its  line  of  railway  through   the  city,  does 
not  entitle  the  defendant  to  recover  of 
plaintiff   by  reason    of   payments    made 
and  credits  on  the  note  sued  on. "    We  will 
notice  these  assignments  In  tbe  iirst  place. 
It  may  be  that,  according  to  the   terms 
of  the  note  sued  upon,  and  the  contract 
between  the  parties,  the  making  of  "the 
intersection"  by  tbe  railway  company  as 
specified  In  the  contract  is  madn  a  condi- 
tion precedent  to  the  payment  of  the  last 
InBtHllraent  of  the  note:  hence  it  becomes 
necesHary  to  decide  whether  "tbe  Intersec- 
tion," as    made  In  fact,   was  a  compli- 
ance with  the  contract,  as  held   by  the 
court  be<ow.    It  cannot  be  denied   that 
the  word  "at,"  when  used  In  reference  to 
place,  frequently  means  "in"  or  "  witbin," 
but  not   always.    It  sometimes  denotes 
"nearness"    or    "proximity."      Winfleld, 
Adj.  Words  &  P.  p.  62.    That  is  its  prima- 
ry significance,  and  It  Is  less  definite  than 
"In  "or  "on."   "At  the  house"  may  be  "In 
or  near  the   house."     Webst.  Diet.  "  At." 
Its  significance  would  generally  be  con- 
trolled by  tbe  context  and  attending  cir- 
cumstances, if  any,  denoting  the  precise 
sense  in  which  it  is  used.    But  In  the  pres- 
ent instance  there  was  no  proof  offered  to 
Illustrate  the  meaning  which  the  parlies 
to  the  contract'  intended  should    be  at- 
tached to  the  term,  nor  is  any  extraneous 
reason    shown    why  "tbe    intersection" 
sbonid  have  been  made  "  within  "  the  cor- 
porate limits  of  the  city  of  Waxahachle 
instead  of  "near"  to  that  city.     We  con- 
clude that  the  contract   boand   tbe  rail- 
way company  to  malie  the  IntersectloD 
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"near"  to  the  city  of  Waxahactal»,  but  not 
necemarily  within  its  corporate  limits, 
and  tbat  thn  exact  locality  of  the  inter- 
aectlon  (Bubject  to  the  above  qualifica- 
tion) was  left  to  "tbe  reanooable  discre- 
tion "  ot  the  company,  as  was  satd  by  the 
napreme  court  of  New  Jersey  upon  an 
analoKouE  question.  Vide  State  r.  City  oT 
Camden.  38  N.  J.  Law,  299,  Ray  v.  State, 
50  Ala.  172.  This  view  is  strengthened  by 
the  fact  that  the  contract  expressly  ro- 
qulren  the  depot  to  be  ctitablished  "in "the 
city  of  Waxahachie,  whilp  there  is  no  such 
expresi)  reqairement  In  reference  to  tbe 
point  of  interuection.  The  court  below 
did  not,  therefore,  err  in  holding  that  the 
location  of  "  the  intersection"  by  the  com- 
pany at  a  point  within  "one  hundred 
yardn"  of  the  city  of  Waxahachie  was  a 
substantial  complianne  witli  the  terms  ot 
the  contract  In  this  particular.  We  are 
atao  of  the  opinion  that  the  court  did  not 
err  In  refusing  to  allow  appellant,  Will- 
iams, to  recover  back  the  two  sums  of 
money  which  he  bad  paid  on  the  note 
saed  npon,  as  these  installments  fell  due 
under  the  contract.  He  aoUKbt  to  recov- 
er thewe  sums  by  r<»aBon,  as  he  claims,  of  a 
breach  ot  the  conditions  of  the  bond  In 
couHequence  of  the  company's  failure  "to 
maintain  its  depot  within  the  city  of 
Waxahachie  as  originally  located,"  etc.. 
as  we  have  already  explained.  Upon  this 
appeal  he  only  seelis  to  recover  upon  the 
bond  bis  pro  rata,  of  the  subscriptions 
already  paid  as  the  liquidated  daroaKes 
contemplated  by  the  parties,  but  the 
bond  does  not  embrace  these  acts  of  the 
company.  It  only  extends  to  and  Includes 
the  performance  ot  tbe  contract  up  to  the 
making  ot  the  Intersection  as  apecifled  iu 
the  contract,  but  does  not  bind  the  com- 
pany, like  tlie  contract,  "to  maintain  Its 
depot  In  Waxahachie  and  its  line  of  rail- 
road through  the  city."  There  may  be 
a  L-lear  breach  of  the  contract  in  this  par- 
ticular, (which  is  not  necessary  todecide,) 
but  not  of  the  bond,  and  this  spems  to 
be  conceded  by  WlUiama'  counsel;  hence 
hlH  puflition  in  reference  to  the  place  of  in- 
terKP<'tloii,  of  which  we  have  already  dis- 
posed. Besides,  we  think  that  the  appel- 
lant Williams  could  not  recover  on  the 
bond  In  this  case,  even  if  there  vrere  a 
brvacb  thereof,  and  if  we  should  hold 
that  the  damages  are  liquidated.  Neither 
the  trustees  to  whom  the  bond  Is  made 
payable  nor  any  other  ot  the  beneficiaries 
therein  than  himself,  are  parties  to  this 
suit.  Tbe  bond  is  a  Joint,  not  a  several, 
obligation,  and  clearly  appellant  Will- 
iams cannot  sue  alone  and  recover  upon 
the  bond,  without  at  least  showing  the 
refusal  ot  tbe  trustees  to  Join  in  the  ac- 
tion: and  even  In  that  case  the  parties  at 
Interest  should  be  brought  into  court. 
The  amount  would  have  l)een  beyond  the 
fiirisdiction  ot  the  county  court.  If  Will- 
iams slinuld  be  allowed  to  sue  alone  upon 
the  bond  for  his  proportion  ot  the  dam- 
ages, then  ail  of  the  other  beneficiaries 
could  do  likewise,  and  thus  the  defendant 
would  t>e  subjected  to  the  expense  and 
harassment  of  as  many  suits  as  therct  are 
beneficiaries.  Stachley  v.  Peirce,  28  Tex. 
«»:  1  Pars.  Cont.  pp.  18, 14. 
What  we  have  said  disposes  uf  Wllllama' 
v.l8s.w.no.3— 14 


appeal.  We  recur  to  the  assignments 
made  by  the  railway  company.  Wears 
of  the  opinion  tbat  they  are  well  taken. 
As  we  have  said,  the  note  which  is  the 
basis  ot  this  action,  like  all  ot  the  other 
notes,  and  according  to  the  terms  of  the 
contract,  Is  payable  In  installments  as 
the  work  progressed,  and  tbe  malnteuanoe 
by  the  company  of  Its  depot,  as  originally 
located,  and  its  line  of  railway  through 
the  city  ot  Waxahachie,  is  not  made,  by 
either  the  terms  of  the  note  or  the  con- 
tract, a  condition  precedent  to  tbe  pay- 
ment or  recovery  ot  any  one  of  tbe  install- 
ments ot  the  note,  and  the  courts  will  not 
in  such  case  Ingraft  socb  a  condition 
upon  the  contract  in  contravention  ot 
the  expressed  intention  of  tbe  parties. 
Tbe  courts  should  enforce  the  contract  as 
made,  and  not  attempt  to  make  a  ditfer- 
entonetor  the  parties.  It  may  be  re- 
marked that  the  leading  purpose  of  the 
contract  and  the  subsidy  was  to  secure 
railway  facilities  between  tbe  cities  of  Ft. 
Worth  and  Waxahachie,  and  this  tlie  citl- 
sens  ot  tbe  latter  city  obtained  and  now 
enjoy  through  the  appellant  the  Ft. 
Worth  &  New  Orleans  Railway  Company, 
as  found  by  the  court  below,  though  it  is 
now  using  tbe  depot  and  a  portion  of  the 
Hoe  of  another  railway  company,  but  still 
within  the  city  limits.  In  the  very  nat- 
ure of  things,  under  the  circumstances, 
the  maintenance  In  the  future  of  the  de- 
pot and  railroad  as  originally  located 
could  not  have  been  made  conditions  pre- 
cedent to  the  payment  ot  the  notes  given 
tor  the  subscriptions.  That  cannot  be  a 
condition  precedent  which  may  not  oc- 
cur, if  at  all,  until  long  after  the  note  by 
Its  terms  would  fully  mature,  and  become 
unconditionally  payable.  We  think  that 
thecourt  erred  in  holding  tliatthefailure  of 
the  railway  company  to  maintain  its  de- 
pot as  originally  located,  etc.,  "worked  a 
forfeiture  ot  theright  ot  i-ecovery  upon  the 
note  sued  upon."  Vide  Railroad  Co.  v. 
Butler,  50  Cal.  574;  Railway  Co.  v.  Stock- 
ton, 51  Cal.  328;  Seley  v.  Railway  Co.,  2 
Wlllson's  Civil  Cas.  Ct,  App.  §  87,  and  au- 
thorities cited;  Williams  v.Rogan.59Tes. 
438;  Jackson  v.  Stockbridge,  29  Tex.  394. 
The  remedy  ot  the  appellant  Williams  tor 
such  a  breach  ot  the  contract  by  the  rail- 
road company,  (it  any  breach  is  thus 
shown,)  occurring  subsequent  tothema. 
turity  of  the  note,  is  not  upon  the  bond, 
which  was  not  thereby  broken,  but  for 
such  damages  as  he  has  sustained  by  rea- 
son ot  this  breach  of  the  contract,  II  he 
has  sustained  any  that  the  law  will  rec- 
ognize. True,  such  damages,  if  proven, 
could  be  offset  to  the  action  upon  the 
note,  (authorities,  supra;)  but  in  this 
case,  while  he  pleaded  such  claim  tor  dam- 
ages resulting  from  the  depreciation  of  the 
value  of  bis  property  in  consequence  ot 
the  abandonment  of  the  depot  as  orig- 
inally located  under  the  contract,  as  we 
have  seen,  still  tbe  court  sustained  ex- 
ceptions to  this  plea,  and  he  has  not  as- 
signed this  action  of  the  court  as  error. 
Undorsuch  circumstances  the  proper  prac- 
tice is  to  reverse,  and  render  the  judg- 
ment in  favor  of  the  company  for  the  re- 
maining installments  due  upon  the  note. 
We  do  uot,  tfaer^ore.  decide  whether  the 


Digitized  by 


Google 


210 


SOUTHWESTERN  REPOBTEB,  YOL.  18. 


(Tex. 


(allure  uf  the  compflny  to  maintain  tbe 
depot  as  oriKlnally  located  constltuteB  a 
breach  uf  the  contract  In  tbU  particular 
or  not,  as  that  question  need  nut  notv  be 
determined  in  rlew  uf  tbe  failure  of  Will- 
iams to  assign  as  error  the  action  of  the 
court  in  dismissing  his  claim  for  damages 
on  account  of  this  alleged  breach  of  the 
contract.  We  have  decided,  however,  and 
do  decide,  that  this  matter  gave  no  right 
to  recover  on  the  bond,  and  does  not  pre- 
vent a  recovery  upon  the  note.  We  con- 
clude that  the  judgment  should  be  re- 
versed, and  here  rendered  in  favor  of  the 
appellant  railway  eomoany  against  the 
defendant  below,  John  O.  Williams,  for 
#200,  with  interest  thereon  from  tbe  10th 
day  of  May,  l!j)s6,  at  8  per  cent,  per  an- 
nnm,  and  for  the  further  sum  of  9200, 
with  the  like  rate  of  interest  frum  tbe  1st 
day  of  June,  1886.  and  for  all  costs  in  this 
behalf  incurred  in  any  of  the  courts. 

Stayton,  C.  J.  Reversed  and  rendered, 
as  per  opinion  of  the  commission  of  ap- 
peals. 

Smith  v.  Ecrford. 
(Supreme  Court  cf  Texas.    Deo.  1,  1891.) 
BviDSNCB   or  TansT  —  PBRroBM akob   ov  Condi- 
tions BT  BsaBHCUBT— ACOOUNTINO— PLBlDISe 
AKD  PbOOP— BVIDBNGB— SHBBIFr'B  DbBD— HSAB- 
MT— IMSTRDCTIONS. 

1.  In  an  action  U>  recover  an  abstract  of  the 
land  Utles  of  a  coanty,  purchased  by  plalntitt  for 
tSOO  at  a  sheriff's  sale  against  defendant,  the  lat- 
ter testified  that  plaintiff  previously  agreed  to 
hold  it  in  trust  for  him,  and  reconvuy  It  at  bis 
request;  that  A.,  the  owner  of  a  half  Interest  in 
the  abstract,  sold  it  to  defendant  in  considera- 
tion of  S900  paid  her  by  plaintiff  on  defendant's 
behair,  and  lands  worth  tSOO  conveyed  to  her  by 
derendant,  plaintiff  to  take  title  thereto,  at  the 
sheriff's  sale,  in  trust  for  defendant;  and  that, 
to  reimburse  plaintiff  for  this  and  otber  debts, 
defendant  assigned  to  plaintiff  a  land  contract 
worth  tl,455.  Defendant  was  corroborated  by  A. 
and  her  attorney,  who  both  testified  that  plain- 
tiff took  her  interest  under  an  agreement  to  hold 
It  In  trust  for  defendant  This  evidence  was  all 
denied  by  plaintiff.  There  was  evidence  that  the 
abstracts  were  worth  120,000,  but  plaintiff  made 
DO  effort  to  recover  them,  or  rent  therefor,  until 
nearly  three  years  alter  tbe  sheriff's  sale.  Held 
■ufflcient  to  warrant  a  finding  tbat  plaintiff  pur- 
chased the  abstract  for  defendant's  benefit. 

3.  Plaintiff  testi^ed  tbat  he  purchased  the 
land  contract  unconditionally  for  (200.  but  there 
was  evidence  that  he  realized  from  it  about  C4,- 
600  Inside  of  two  years,  that  defendant  assignod 
the  contract  to  plaintiff  only  as  security,  and  tbat 
the  sums  realized  by  plaintiff  theretinder  liqui- 
dated their  account.  Held  sulBclent  to  warrant 
a  finding  that  defendant  performed  the  condi- 
tions of  the  trust.  • 

.S.  Since  defendant  testified,  and  his  dead- 
ings  averred,  that  he  assigned  the  contract  to 
plaintiff  only  as  security,  evidence  of  the  sums 
realized  by  plaintiff  thereunder  was  admissible 
in  determining  their  account. 

4.  It  was  competent  to  show  by  parol  that 
third  parties,  at  defendant's  Instance,  conveyed 
the  land  contract  to  plaintiff,  where  neither  the 
making  of  the  deeds  nor  their  contents  were  dis- 
pated,  and  the  sole  object  was  to  show  the  value 
of  the  contract,  and  the  sums  realized  thereander. 

5.  Testimony  by  A.  and  her  attorney  that  on 
the  morning  of  the  sale  she  agreed  with  plaintiff 
that  be  should  buy  the  abstract,  and  hold  her  in- 
terest in  trust  tor  her,  was  relevant,  where  the 
answer  averred  that  defendant,  before  the  male- 
tag  of  tlu  sheriff's  deed,  pandUMedA.*s  interest. 


0.  It  is  competent,  without  alleging  frand  or 
mistake,  to  show  by  parol  evidence  that  a  sher- 
iff's deed,  absolute  on  its  face,  was  taken  by  the 
grautes  under  an  agreement  to  hold  the  property 
in  trust  for  a  third  party. 

7.  Where  the  evidence  showed  that  plaintiff, 
after  bidding  In  the  transcript,  demanded  that 
the  deed  should  be  made  to  him,  and  the  sheriff, 
on  the  objection  of  A.  'a  attorney,  refused  to  make 
any  deed  till  the  matter  was  settled,  testimony 
by  A.  that  her  attorney  said  in  Uie  presence  of 

Slaintiff  that  plaintiff  would  give  her  t9uO,  and 
efendant  would  deed  her  certain  land,  and  that 
she  "understood"  that  the  sale  to  plaintiff  was 
for  the  benefit  of  defendant,  was  competent, 
though  it  was  not  proved  that  plaintiff  heard  the 
statements. 

8.  The  exclusion  of  an  account  offered  by 
plaintiff,  which  was  made  for  him  by  defendant's 
clerk  under  defendant's  instructions,  and  showed 
the  amounts  due  from  defendant  to  plaintitC,  was 
not  reversible  error,  where  the  account  was 
shown  to  defendant  as  a  witnees,  and  plaintiff 
questioned  him  as  to  each  item,  and  the  contro- 
versy was  not  as  to  the  ezistenoe  of  the  items, 
but  only  as  to  whether  they  had  been  paid. 

9.  Defendant  testified  that  "the  deed  convey- 
ing the  abstract  to  plaintiff  was  not  executed  by 
the  sheriff  on  tbe  day  of  tbe  sale,  on  account  of  a 
misunderstanding  between  plaintiff  and  Mra.  A. 
It  seems  that  there  had  been  an  understanding 
that  she  should  own  an  interest  in  the  abstract 
wben  bought  in  by  plaintiff. "  Held  that,  the 
facta  upon  which  defendant's  ooncluaion  was  based 
l>elng  proved  by  several  witnesses,  the  evidence, 
if  inadmissible,  was  harmless. 

10.  The  court  instructed  the  jury  that  the 
sherifTsdeed  to  plaintiff  was  conclusive  as  to 
the  ownership  of  the  property,  unless  the  title 
was  acquired  on  "some  condition  or  agreement* 
with  defendant,  in  whicb  ease,  if  defendant  had 
complied  with  the  oonditions,  he  was  entitled  to 
a  verdict;  but,  if  he  had  not  compiled  with  the 
"courlitions  stated  in  defendant's  answer,  "plain- 
tiff was  entitled  to  a  verdict;  and,  if  plaintiff 
bought  the  land  without  condition,  he  was  en- 
titled to  a  verdict  Held  that  since  these  in- 
structions presented  the  issue  of  a  trust  fully 
and  fairly,  it  was  proper  to  refuse  to  charge  that, 
if  plaintiff  bought  the  property  in  trust  for  de- 
fendant on  condition  that  defendant  should  pay 
certain  sums  to  plaintiff,  and  if  the  sums  were 
not  paid,  then  plaintiff  was  entitled  to  a  verdict 

11.  Tbe  phrase,  "coodltiona  stated  in  defend- 
ant's answer, "  safflciently  restricted  the  jury  to  a 
consideration  of  the  conditions  and  piayments 
pleaded  by  defendant. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Bexar  coun- 
ty: (jEouaic  H.  NooNAN,  Judge. 

Action  to  recover  personal  property,  by 
Joiih  D.  Smith  against  John  Ek;kford. 
Verdict  and  judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

iVnj.i4i]ibrej'.  for  appellant.  L.N.  Wal- 
thall, J.  M.  Eckford.  and  S.  M.  Bllla.  for 
appellee. 

• 

Mark,  J.  On  tbe  I5th  day  of  November, 
18S4,  appellant  Instituted  this  suit  to  re- 
cover uf  appellee  certain  personal  proper- 
ty, consisting  of  an  abstract  of  land  titles 
of  Bexar  county,  Tex.,  with  its  apparte- 
nances.  of  which  be  alleged  the  appellee 
wrongfully  withheld  tbe  possession.  He 
also  prayed  for  tbe  reasonable  rental  value 
of  tbe  same.  Defendant  in  bis  answer,  filed 
December  15, 1885,  pleaded  in  defense  that 
on  or  abont  November  21, 1881,  the  appel- 
lant, by  special  agreement  with  appellee, 
bought  the  property  sued  for  at  the  sber- 
tff's  sale,  made  by  virtue  of  a  writ  of  reo- 
ditlonl  ezpoaaa  issued  against  appellee. 
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fur  tbe  nominal  nam  of  $300,  and  took  a 
conveyance  in  hia  own  narae  and  In  trust 
for  appellee,  tbe  appellant  asreeiiiK  witb 
appellee  to  reconyey  the  property  tu  him 
whenever  n^qoeated  by  appellee  so  to 
do:  alfio,  that  one  Mrs.  Adams,  at  the 
time  aald  sale  occurred,  had  an  Interest  In 
the  property,  and  that,  to  procure  a  con- 
veyance of  said  Interest,  appellant  paid  to 
her  $9U0.  and  appellee  conveyed  to  her 
lands  valued  at  $500;  also,  that  appellee 
had  never  rented  the  property  from  ap- 
pellant, or  axreed  to  pay  him  any  rent  for 
the  use  of  the  same,  and  that  from  the 
2l8t  day  of  November,  1881,  up  to  tbe  fll- 
InK  of  the  answer,  appellant  had  held  the 
title  to  the  property  In  truHt  for  appellee; 
also,  that  in  order  to  reimburse  appellant 
tor  the  several  sums  of  mone.v  advanced 
by  appellant  to  appellee  In  connection 
with  the  property,  and  in  full  payment  of 
other  sums  owed  at  the  time  by  appellee 
til  appellant,  appellee  caused  D.  &  A.  Op- 
penhetmer,  of  San  Antonio,  Tex.,  to  exe- 
cute aud  deliver  to  appellant  deeds  dated, 
respectively,  AuKOBt  18, 1883,  and  Decem- 
ber 1,  1883,  conveying  to  appellant  there- 
by a  one-half  Interest  in  4,455  acres  bf 
land,  and  that  these  lands  were,  at  tbe 
dates  of  said  conveyances,  reasonably 
worth  $2  per  acre,  making  $4,455,  "  which 
appellant  owes  appellee  for  his  said  intpr- 
r«t  in  said  lands:"  also, that  be  (appellee) 
held  and  claimed  tbe  property  under  the 
statute  of  limitation  of  two  ypars;  also, 
that  he  (appellee)  had  and  claimed  a  num- 
ber of  offsets  aitalnst  appellant's  claim 
torrents,  araonntln);  to$7,>i:iO;  also,  that 
said  order  of  sale  isHued  in  a  suit  In  the 
district  conrt  of  Bexar  county.  In  which 
appellant  was  plnintlff,  and  appellee  de- 
fendant. Appellee  prayed  tor  the  cancella- 
tion of  the  sheriff's  deed  in  question,  and 
for  JudKment  over  on  bis  counter-claim. 
Appellant  by  his  supplemental  petition, 
filed  Novembers.  18K6,  denied  the  existence 
of  the  trust  alleged,  and  averred  that,  if 
such  trust  ever  existed.  tbeconditiouH  upon 
which  the  same  rested  had  never  been 
compiled  with  by  appellee.-  .\ppellee  by  a 
trial  amendment,  filed  April  9, 1888.  alleged 
that  he  bad  paid  to  appellant,  through 
said  D.  A  A.  Oppenhelmer,  on  the  20th  day 
of  July.  1x88,  $995.43.  and  prayed  for  a 
Judfcnient  tor  same. "  Appellee  also  plead- 
ed (and  tbe  facta  are  shown  by  the  proof) 
that  Mm.  Adams  is  the  surviving  wife  and 
executrix  of  W.  C.  Adams,  deceased;  that 
the  firm  of  John  Ecktord  ftCo.  waacom- 
poeed  of  the  appellee  and  said  W.  C. 
Adams,  In  his  life-time;  that  one  James 
If.  Eelcford  also  held  a  mortgage  npon 
tbe  property  in  qoestion  for  the  amount 
of  $837.06,  and  that  he  intervened  in  the 
Boit  by  tbe  appellant  against  John  Eck- 
tord A  Co..  (in  which  the  venditioni  ex- 
ponaa  above  mentioned  was  losued.)  and 
set  op  his  claim  and  mortgage;  and  that 
in  that  suit  Judgment  was  rendered  In  his 
favor  for  that  amount,  and  (or  a  toreclos- 
are  of  the  mortgage,  and  in  favor  of  ap- 
pellant 'for  $185.49  In  open  account, "  aud 
'tor  $600.  the  amount  of  the  Hardesty 
note."  and  tor  a  foreclosure  of  the  mort- 
gage on  the  property  in  dispute,  given  to 
aeeore  these  sums;  and  that  Mrs.  Adams 
bad  duly  pnrchaMd  and  acquired  the  in- 


terest of  James  M.  Ecktord  In  said  ludg- 
ment,  (In  addition  to  her  interest  in  the 
property  derived  from  her  deceased  hus- 
band,) before  the  appellant  purchased  said 
property  as  aforesaid  at  the  sale  under 
tbe  venditioni  exponas;  and  that  in  order 
to  secure  to  the  appellee  this  Interest  of 
Mrs.  Adams  in  tbe  property,  and  by  agree- 
ment witb  appellant,  the  appellee,  before 
the  deed  was  made  to  the  appellant, 
"compromised  matters"  with  her;  and 
that  he  and  appellant  made  tbe  payments 
aforesaid  tor  that  purpose;  and,  in  effect, 
that  thus  he  (appellee)  acquired  lier  inter- 
est for  his  own  benefit,  subject,  however, 
to  tbe  reimbursement  of  the  appellant. 
Upon  tbe  12th  day  of  April,  1888,  the  case 
was  tried  before  a  Jury,  and  resulted  in  a 
verdict  and  judgment  in  favor  of  tbe  de- 
fendant, Eckford,  aud  that  he  be  dis- 
missed with  his  coats,  and  that  the  plain- 
tiff take  nothing  by  the  suit.  The  latter, 
John  D.  Smith,  has  appealed, and  presents 
23  elaborate  assignments  of  error,  ail  of 
which  we  are  required  to  notice,  as  the 
Judgment,  In  our  opinion,  must  beafRrnied. 
The  appellant  objected,  in  the  court  be- 
low, to  the  admission  of  abont  all  of  the 
testimony  of  Mrs.  Adams  and  of  W.  L. 
Thompson  on  the  same  subject,  by  objec- 
tions urged  to  Eepa  rate  portions  thereof, 
and  practically  upon  the  same  grounds. 
As  this  testimony  Is  set  out  in  the  vari- 
ous assignments,  and  Is  important  In  its 
bearing  upon  one  of  the  main  Issues  In 
the  caxe,  we  will  Insert  the  assignments 
as  made  by  the  appellant,  and  In  bis  own 
order.  Asnlgnments  Nos.  1,  7,  8,  9,  and  10 
are  as  follows:  "(1)  The  court  erred  in 
admitting,  over  tbe  objection  of  plaintiff, 
the  following  testimony  of  Mrs.  Mary  A. 
Adams,  to-wit:  'On  the  same  morning 
of  the  sale,  and  before  the  said  sale  took 
place,  there  was  an  agreement  between 
me  and  the  said  John  D.Smith  about  buy- 
ing at  said  sale  the  said  abntract  of  land 
titles.  On  tlie  morning  of  the  said  sale  of 
the  abstract  of  land  titles,  the  said  John 
D.  Smith  agreed  with  me  that  he  would 
buy  In  the  said  abstract  of  land  titles  at 
the  said  sheriff's  sale,  and  that  be  would 
not  run  up  the  bids  on  the  same  more 
than  $1,800.  He  agreed  witb  me  that 
when  he  should  buy  in  tbe  said  abstract 
at  said  sale,  that  he  would  do  so  for  him- 
self and  myself  Jointly,  and  that  I  should 
be  an  equal  Joint  owner  with  himself  of 
the  said  abstract  of  land  titlesof  said  John 
Eckford  &  Co.  so  bought  In  by  him  at  said 
sberitt's  sale.  Tbe  said  agreement  made 
by  John  D.  Smith  with  me  was  made  on 
Commerce  street,  in  the  city  of  San  An- 
tonio.'" -(7)  The  court  erred  in  admit- 
ting, over  the  objection  of  plaintiff,  the 
following  testimony  of  the  witness  W.  L. 
Thompson :  'As  the  attorney  of  Mrs.  M. 
A.  Adams,  I  made  an  agreement  with 
John  D.  Smith  to  buy  in  the  property  for 
himself  and  Mrs.  M.  4.  Adams.  Tbey 
were  to  bid  in  tbe  property,  each  paying 
one-half  of  the  purchase  money,  and  each 
should  own  an  undivided  one-half  Inter- 
est in  the  property.'"  No.  8:  "The court 
erred  in  admitting,  over  the  objection  of 
plaintiff,  the  testimony  of  the  witness 
Thompson,  as  follows:  'I  had  several 
conversations  with  John  D.  Smith  in  ra- 
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<rard  to  the  purr^haae  of  the  property  for 
the  joint  benefit  of  himself  and  Mrs.  M.  A. 
AdumH.  At  one  time  the  agreement  was 
tallied  liver  and  agreed  upon  in  the  pres- 
ence of  Mrs.  M.  A.  Adams  at  the  steps 
leading  up  to  ray  office  on  Commerce 
street.  It  was  agreed  that  Smith  should 
hid  in  the  property  at  the  sale  for  the 
joint  benefit  of  both  parties;  Mrs.  Adams 
agreeing  to  this  at  the  time.  I  was  pres- 
ent at  the  time  of  sale.  John  1).  Smith 
bid  in  the  property,  and  the  depiity-sher- 
10  aHked  who  should  be  deed  tlie  prop- 
erty to.  Mr.  James,  the  attorney  tor 
8mith,  told  him  to  make  the  deed  to 
John  D.  Smith,  when  I  interposed,  and 
said  that  the  bid  wan  for  the  joint  benefit 
of  John  D.  Smith  and  Mrs.  M.  A.  Adams; 
that  that  was  the  agreement,' — because 
there  was  no  allegation  to  support  the 
said  testimony ;  because  the  same  was 
immaterial,  and  an  attempt  to  vary  by 
parol  the  sheriff's  deed  to  Smith  for  the 
property  sued  for."  AsBlgnraent  No.  9: 
"The  court  erred  in  admitting,  over  the 
objection  of  the  plaintiff,  that  portion  of 
the  testimony  of  W.  L.  Thompson  read- 
ing as  loUows:  '  I  had  repeated  conversa- 
tions vt'ith  John  D.  Smith  prior  to  the 
sale,  and,  as  I  stated  before,  there  was  a 
distinct  and  positive  agreement  between 
as  that  he  would  bid  In  the  property  for 
the  Joint  benefit  of  himRelf  and  Mrs.  Mary 
A.  Adams;  that,  when  he  wanted  the  deed 
made  to  himself,  I  protested  on  behalf  of 
Mrs.  Adams,  and  the  sheriff  refused  to 
make  the  deed  until  John  D.  Smith  made 
fiatisfactory  arrangement  with  Mrs. 
Adams,  by  buying  out  her  interest.  John 
Eckfordcame  tome  with  a  proposition 
of  settlement,  and,  after  consultation 
with  Mrs.  Adams,  I  accepted  the  offer 
made.  John  D.  Smith  paid  9900.  and  John 
Eckford  made  a  deed  to  Mrs.  Adams  for 
his  interest  In  1,280  acres  in  Tom  Green 
counti'  as  the  purchawe  of  her  interest  in 
the  abstract  ofllce.""  Assignment  No.  10: 
"Thecourt  erred  in  admitting,  over  the  ob- 
jection of  the  plaintiff,  that  portion  of  the 
testimony  of  the  witness  Mrs.  Adams  as 
follows:  '  When  John  D.  Smith  made  the 
agreement  with  me  that  he  would  buy 
in  the  abstract  for  himself  and  myself,  it 
was  known  to  bira  that  I  bad  bought  out 
the  Interest  in  the  judgment  of  James  M. 
Eckford.  At  the  said  sherifr's  sale  the 
agreement  made  by  John  D.  Smith  was 
not  carried  out,  in  that  the  Maid  John  D. 
Smith  did  not  buy  in  the  absi  -ct  for  me 
and  himself,  and  Instead  thereof  he 
claimed  the  bid  for  himself  alone,  and 
wanted  the  bill  of  sale  made  to  himself. 
The  said  agreement  was  not  carried  out, 
because  the  said  John  D.  Smith  Insisted  on 
having  the  bill  of  sale  made  to  him  alone, 
and  not  to  him  and  myself.  I  do  not  re- 
member that  I  heard  John  D.  Smith  say 
anything  on  the  subject,'— because  said 
testimony  Is  irrelevant  and  immaterial, 
without  allegation  to  support  tbe  same, 
and  is  evidently  hearsay." 

This  last  objection,  as  we  have  said,  ap- 
plies to  tbe  admission  of  every  part  of 
the  testimony  of  these  two  witnesses,  and 
tn  our  opinion  the  court  correctly  over- 
ruled the  objections,  and  admitted  the  evi- 
dence.   The  testimony,  as  we  think,  was 


clearly  relerant  and  material  to  tbe  Is- 
Bnefl,and  tended  to  show  tbe  extent  of  the 
Interest  of  tbe  appellee  in  tbe  property 
acquired  by  reason  of  tbe  compromise 
with  Mrs.  Adams,  as  pleaded  and  proved 
by  him,  as  well  as  tbe  mutual  ondei-stand- 
ing  of  tbe  appellant  and  tbe  appellee  in 
reference  to  the  purchase  of  the  property, 
uot  only  from  her,  bat  at  tbe  aherilt's 
sale.  Tbla  version  of  tbe  transaction  Is 
distinctly  averred  by  the  appellee  in  bis 
answer,  as  well  as  tbe  terms  or  condi- 
tions (substantially)  upon  wbicb  appel- 
lant purchased  tbe  property,  and  that 
this  was  (lone  In  trust  for  appellee's  ben- 
efit. The  evidence  was  admissible,  tiiere- 
fore,  under  the  allegations  of  tbe  answer, 
construed  altogether. 

We  <ilBo  deem  it  almost  a  legal  axiom, 
recognized  In  repeated  decisions  in  this 
state,  that  a  conveyance  of  property, 
though  evidenced  by  a  deed  absolute  on 
its  face,  as  is  the  bill  of  sale  from  tbe  sher^ 
iff  in  this  case,  may  be  shown  by  parol  to 
be.  In  tact,  only  a  conveyance  in  trust  or 
upon  conditions,  and  that  the  real  ben- 
efl.clary,  or  owner  of  at  least  tbe  equi- 
table title,  may  bi  thus  disclosed,  and  bis 
Interest  protected,  under  such  circum- 
stances as  this  case  presents.  The  real 
consideration  of  the  transfer,  and  the  in- 
tention of  the  parties,  may  be  developed 
outside  of  the  terms  of  tbe  written  instru- 
ment, upon  allegations  of  the  true  inten- 
tion and  consideration,  without,  as  we 
think,  the  necessity  of  alleging,  in  cases 
like  the  present,  (as  contended  by  appel- 
lant's counsel  must  be  done,)  either  fraud 
or  mistake  in  procuring  the  conve.yance 
in  tbe  first  instance.  Mead  v.  Kandolph, 
8  Tex.  192.  The  fraud  arises  from  the 
subsequent  perversion  of  the  trust. 

This  leaves  but  one  bf  the  objections  to 
the  above  evidence  nndlsposed  of,  and 
that  Is  that  the  statements  of  Mrs.  Adams 
RR  set  out  in  tbe  tenth  assignment  are 
hearsay.  That  this  position  Is  incorrect, 
and  that  the  witness  was  detailing  facts 
occuriing  in  appellant's  presence  or  hear- 
ing.— not  merely  her  opinion,  or  matters 
derived  from  third  parties, — will  clearly 
appear  from  the  perusal  of  her  testimony 
already  given,  (In  connection  with  thatof 
W.  L.  Thompson,)  and  that  which  ap- 
pears in  the  next  succeeding  assignment, 
which  we  will  now  consider. 

Assignment  No.  2:  "The  court  erred  In 
admitting  the  answer  of  said  witness, 
Mrs.  Adams,  to  direct  interrogatory  six, 
reading  as  follows:  'I  suppose  the  delay 
was  caused  by  Smith  Insisting  on  taking 
the  bill  of  sale  in  his  own  name,  instead  of 
in  my  name;  and  when  I  executed  a  bill  of 
sale  to  Smith  for  the  benefit  of  Smitb  and 
John  Eckford,  then  the  sheriff  made  a  bill 
of  sale  to  Smith.  Tbe  sheriff  understood 
that  Smith  was  not  willingfor  me  tohave 
my  half,  and  he  would  not  execute  a  bill 
of  sale  until  that  matter  was  settled.  It 
was  settled  when  John  D.  Smith  paid  me 
f900,  and  John  Ek;ktord  agreed  to  make  me 
a  title  to  land  in  Tom  Green  county.  I 
then  executed  a  bill  of  sale  to  John  D. 
Smith  for  bin  benefit  and  that  of  John 
Eckford,  as  I  understood  It,  at  tbe  time  of 
making  the  bill  of  sale."*  No.  8:  "The 
court  erred  In  admitting,  over  the  objeo- 
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tlon  ot  plaintift,  that  portion  of  tbe  an- 
swer of  tin.  Adams  to  eruss-interrog^- 
tory  tliree,  readlnK  aatulIowB:  'My  attor- 
ney. Col.  W.  Lb  TtaompaoD,  acted  for  me 
111  making  the  aettlemvnt  or  trade  with 
Soiitb,  and  he  (Thompson)  said,  In  the 
preeence  of  John  D.  Smith,  that  Smith 
would  pay  me  f900,  and  that  John  Eck- 
ford  wonld  deed  me  a  piece  of  land,  and 
that  the  Hale  was  for  the  benefit  of  Smith 
and  John  Eckford.  and  so  I  nnderatood  It 
when  I  signed  the  bill  of  sale  to  John  D. 
Smith,  and  that  John  Eckford  was  Joint 
owner  of  my  interest  conveyed  to  John  D. 
Smith  in  bis  name  alone,'— because  the 
said  testimony  is  not  responsive,  is  the 
opinion  of  the  witnexs,  is  Immaterial,  and 
the  allefi^^d  statement  of  Thompson  was 
not  shown  to  have  been  heard  by  Smith, 
or  that  it  might  have  been  heard  by  him, 
and  was  an  attempt  by  parol  to  vary  a 
written  Instrnment."  Assignment  No.  4: 
"The  conrt  erred  in  admitting,  over  the 
}b]cctlon  ol  plaintiff,  the  followinc  tei«tl- 
mony  uf  Mrs.  Adams:  'John  Eckford 
asked  in  wboRe  name  he  should  make  the 
deed  to  tbeland  that  hewasKlvinsfur  my 
interest  in  the  abstract,  and  I  told  him 
til  make  It  in  the  name  of  my  daoKhter, 
Sarah  D.  Adams.  He  ^ave  me  the  land  in 
Tom  Green  county,  Texas,  in  considera- 
tion of  my  slKninK  the  bill  of  sale  to  my 
interest  In  the  abstract  to  John  D.  Smith, 
and  I  bad  him  to  make  the  deed  10  my 
daD^htPr,  as  I  Intended  tbeland  as  a  pres- 
ent or  fcift  to  my  said  daufihter,'— because 
tbe  testimony  wasimmaterial.  without  al- 
legation to  support  It,  and  attempt  to 
vary  by  parol  a  written  InHtroment." 
ARHJKnment  N0.6:  "The  conrt  erred  In  ad- 
mit ting,  over  the  objection  of  plaintiff,  tbe 
following  teHtlinony  of  the  witness  Mrs. 
Adams:  'I  considered  that  John  Eckford 
was  buying  from  me  a  part  interest  in  my 
intereift  in  the  abstract  which  I  conveyed 
to  John  D.  Smith  in  his  name  alone,  when 
John  Eckford  deeded  the  said  piece  of  land 
In  Tom  Green  county  to  my  daughter.  I 
hHd  no  communication  direct  with  John 
Eckford  about  the  matter.  Col.  Thomp- 
son acted  for  me.  I  heard  John  D.  Smith 
and  John  EkrkFord  talk  about  the  transac- 
tion to  my  attorney  in  my  presence;  nnri 
I  anderstoud  from  what  I  heard,  and  was 
told  to  do,  that  John  Eckford  was  buying 
from  me  an  interest  In  the  abstract,  al- 
though the  hill  of  sale  was  mad?  by  me  to 
John  D.  Smith  alone.  The  land  deeded  to 
my  daughter  was  so  deeded  as  a  part  of 
the  consideration  of  the  bill  of  sale  to  tbe 
said  abstract  which  I  executed  to  John  D. 
Smith,' — because  the  testimony  embodies 
the  opinion  of  the  witness,  is  without  al- 
legation to  support  it,  is  Immaterial,  and 
Is  an  attempt  to  vary  by  parol  written 
iDstruments.  to-wit,  the  sheriff's  deed  to 
Smith,  and  the  deed  from  Mrs.  Adams,  for 
tbe  property  sued  for."  Assignment  No. 6: 
"The  court  erred  in  admitting,  over  the 
objection  of  plaintiff,  tbe  following  testi- 
mony of  the  witness  Mrs.  Adams:  'I 
heard  Col.  Thompson  say, In  Smith's  pres- 
ence, that  John  Eckford  was  buying  from 
mt  tbe  abstract,  with  John  D.  Smith,  and 
heard  John  D.  Smith  say  that  he  had 
turned  overthe  abstract  to  John  Eckford, 
as  b»  (Smith)  bad  no  ase  tor  it;  and  in 


that  way  I  nndentood  that  John  D.  Smith 
was  buylns  tbe  abstract  partly  for  tbe 
benefit  of  >Tohn  Eckford,' — because  the 
same  embodies  the  condosion  of  tbe  wit- 
ness ;  Is  without  allegation  to  support  It ; 
that  statement  of  Thompson  not  stated 
to  have  been  beard,  or  that  it  might  have 
been  beard,  by  Smith ;  and  Is  an  attempt 
to  vary  by  parol  tbe  sheriff's  deed  to 
Smith,  and  Mrs.  Adams'  deed  to  Smith, 
for  the  property  sued  for."  Assignment 
No.  12:  "The  court  erred  in  admitting, 
oyer  the  objection  of  plaintiff,  that  por- 
tion of  tbe  testimony  uf  witness  Mrs. 
Adams  which  reads  as  follows:  'When 
John  0.  Smith  came  to  Col.  Thompson's 
office  to  get  me  to  give  a  bill  ot  sale  to  my 
interest  in  the  abstract,  and  to  pay  me  for 
bis  part.  Col.  Thompson  said,  in  Smith's 
presence, that  tbe  abstract  was  bought  at 
said  sheriff's  sale  for  the  benefit  of  John 
Eckford  and  John  D.  Smith,  and  that 
Eckford  would  pay  for  his  part  in  land. 
The  sheriff's  bill  of  sale  was  made  to  Smith 
alone,' — because  said  testimony  is  imma- 
terial, there  is  no  allegation  to  sustain  the 
same,  is  an  attempt  to  contradict  by 
parol  the  written  sherirf's  deed  and  deed 
from  Mrs.  Adams  to  Smith,  and  bepauseit 
is  not  shown  that  Smith  had  beard  the 
statement  of  Thompson,  or  could  have 
beard  it."  The  witness  Adams  testified 
that  Thompson  stated,  "in  tbe  presence 
of  John  D.  Smith,  that  Smith  wonld  pay 
witness  9900,  and  that  Eckford  would 
deed  witness  a  piece  of  land,  and  that  the 
sale  was  for  tbe  benefit  ot  Smith  and 
John  Eckford;"  and  again:  "I  beard  Col. 
Thompson  say,  in  Smith's  presence,  that 
John  Eckford  was  buying  from  me  an  in- 
tereHt  lu  this  abstract." 

The  evidence  shows  that  the  property  in 
controversy  was  sold  by  the  sheriff  under 
the  order  of  sale  on  the  1st  day  of  Novem- 
ber, 1881,  but  that  tbe  officer,  understand- 
ing that  the  purchase  bad  been  made  by 
Smith  for  the  benefit  of  Mrs.  Adams  as 
well  himself,  refused  to  make  appellant 
a  transfer  In  his  own  name  alone.  After 
tbe  matter  had  been  "compromised,"  as 
before  stated)  with  her  by  appellant  and 
appellee,  the  sheriff,  on  tbe  21st  day  ot  No- 
vember, ls>4l,  executed  and  delivered  to 
John  D.  Smith  a  bill  ot  sale  in  his  name 
to  the  property.  We  are  of  the  opinion 
that  the  court  did  not  err  in  admitting 
any  part  of  the  testimony  of  Mrs.  Adams. 
Most  of  the  objections  we  have  already 
disposed  of;  and  we  need  only  add  that, 
as  to  those  statements  which  she  says 
were  made  in  the  presence  of  appellant, 
we  think  that  it  Is  but  fair  to  infer  that 
be  beard  tbe  statements,  as  he  was  decid- 
edly interested  in  the  matter.  If  he  did 
not  in  fact,  then  he  should  have  made  this 
to  appear  by  cross-examination,  or  other- 
wise. 

The  thirteenth  assignment  of  error  is  as 
follows:  "The  court  erred  In  refusing  to 
admit  in  evidence,  when  offered  by  plain- 
tiff, the  certain  account  marked  *  Exhibit 
A,'  shown  to  have  been  made  for  plalntitt 
by  a  clerk  of  defendant  under  Instructions 
from  defendant,  and  exhibiting  the  amount 
of  money  with  tne  Items  thereof  due  by 
defendant  to  plaintiff,  July  1.  1883;  the 
said  account  being  material  to  the  issue. 
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afi  showing  that  the  satd  defendant,  at  a 
time  when  he  clatmed  to  be  the  equitable 
owner  ot  thepropertyBuedfor,  by  a  preced- 
ent dlBvfaarKe  of  the  trust  which  he  al- 
leged tu  have  Incumbered  It,  acknowl- 
edged that  the  debt,  constituting  the  basis 
ot  the  alleged  trust,  was  still  due  and  un- 
paid; because  said  account  was  compe- 
tent evidence  of  the  amount  acknowl- 
edged to  be  due  by  defendant  to  plaintiff, 
and  necessary  to  be  paid  by  defendant  be- 
fore he  could  claim  thu  property  sued  for 
as  his  own.  This  assignment  Is  submit- 
ted as  a  proposition."  The  Items  of  this 
account,  as  given  in  the  bill  of  exceptions, 
foot  up  about  f  2,007  against  the  appellee. 
In  the  statement  of  facts  other  items  are 
added,  and  the  account  there  amounts  to 
f3,4!i9.66,  with  interest.  The  account  was 
exhibited  to  him  when  be  was  on  the  wit- 
ness stand,  (as  it  appears  in  the  state- 
ments of  facts,)  and  appellant's  counsel 
was  permitted  to  interroRnte  hira  con- 
cerning the  correctness  of  every  item.  He 
admitted  that  the  Items  were,  nr  had 
been,  Just  charges  against  him  In  favor  of 
the  appellant,  but  claimed  that  all  ot  them 
had  been  paid  oil  and  discharged  by  the 
transfer  from  himself  to  appellant  ot  his 
interest  In  the  Oppenbelmer  contract  for 
the  location  ul  lands.  He  also  stated  that 
the  account  was  made  in  such  form  as  to 
Indlcute  only  the  debits  without  the  cred- 
its. An  inspection  of  the  account  vindi- 
cates this  estimate,  for  it  is  entirely  uni- 
lateral. It  does  not  appear  that  the 
amounts  realized  under  the  Uppeiiheinier 
contract  were  fully  known  when  the  ac- 
counts were  prepared.  The  appellant  tes- 
tified that  one  of  the  items  (vis.,  "Amount 
piiiil  tu  W.  D.  Parnisb,"  $200)  had  been 
satisQed,  and  some  of  the  others  must 
have  been,  by  his  bid  at  the  sheriff's  sale, 
from  hie  own  stand-point.  While  we  do 
nt»t  doubt  that  ordinarily  the  account 
would  have  been  admissible  as  original 
evidence,  still,  under  tbe  circumstances, 
the  ruling  of  thn  court  becomes  Immate- 
rial and  harmless  to  the  appellant,  an  he 
was  allowed  to  inquire  about  all  of  the 
items  contained  in  tbe  account,  and  none 
of  them  were  disputed  by  the  appellee. 
The  controversy  was  merely  as  to  their 
payment  or  not.  No  reversible  error  is 
therefore  shown  In  the  action  of  the  court 
in  merely  excluding  this  paper  itself  from 
the  jury. 

The  fourteenth  and  fifteenth  assignments 
relate  to  the  same  subject,  and  are  as  fol- 
lows: "The  court  erred  In  admitting  the 
testimony  of  defendant  to  the  effect  as  fol- 
lows: 'The  deed  conveying  the  abstract 
to  plaintiff  was  not  executed  by  tbe  Hherllf 
on  the  day  of  the  sale,  on  account  of  a 
misunderstanding  between  plaintiff  and 
Mrs.  Adams.  It  seems  that  there  had 
been  an  understanding  that  she  should 
own  an  interest  in  the  abstract  when 
bought  in  by  plaintiff;'  and  in  permitting 
defendant  to  further  testify,  over  plain- 
tiff's objections, '  that  he  did  not  sign  the 
bill  of  sale  convoying  Mrs.  Adams'  interest 
in  the  property  sued  for  to  plalntitf,  be- 
cause he  (defendant)  did  not  consider  that 
he  was  obligated  to  the  signers  of  said 
deed,  but  they  to  him,'— the  said  testi- 
mony being  Irrelevant  and  immaterial,  be- 


ing the  conclusion  ot  tbe  witness,  and  an 
attempt  by  parol  to  vary  said  written  tn- 
Btrument."  The  witness  having  stated 
all  ot  tbe  facts,  and  they  being  proved  by 
other  witnesses  also,  upon  which  bis  con- 
clusion, if  it  be  such,  was  predicated,  tbe 
admission  of  tbe  evidence  becomes  imma- 
terial and  barmless.  The  assignments  do 
not  state  the  evidence  fully,  but  only  in 
the  form  of  conclusions.  When  read  as  It 
appears  in  the  statement  of  tacts,  and 
considered  altogether.  It  does  not  c°em 
to  be  objectionable.  It  its  admission  was 
erroneous,  the  ruling  is  harmless,  and  the 
error  not  a  reversible  one. 

Assignment  No.  16  is  that  "the  court 
erred  in  permitting  tbe  witness  Oppen- 
beimer  to  testily,  over  objection  of  the 
plaintiff,  that  he  conveyed  to  plaintiff  sev- 
en sections  of  land  in  1883;  the  better  evi- 
dence being  tbe  deeds  of  conveyances. 
'Submitted  as  a  proposition."  There  is 
no  statement  under  this  assignment  to 
illustrate  the  rulings  o(  tbe  court  as  tbey 
actually  occurred.  Counsel  simply  says, 
"Bill  ot  exceptions  No.  16;"  giving  the 
page  ot  the  transcript.  Tbe  assignment, 
for  this  reason, might  properly  be  ignored, 
nnder  the  rules  ot  the  supreme  court.  But 
we  are  of  the  opinion  that  no  error  is 
made  to  appear  in  this  action  of  the 
court.  There  was  no  controversy  about 
the  tact  that  tbe  Oppenbelmers  did  make 
the  deeds  to  the  appellant  under  the  con- 
tract he  had  obtained  from  the  defendant; 
nor  was  there  any  Issue  as  to  the  con- 
tents ot  tbese  instruments.  The  tact  that 
the  deeds  were  made  cnuld  be  pro  veil  by 
parol,  under  the  circumstances.  The  ob- 
ject of  the  defendant  in  offering  the  proof 
was  to  show  the  value  of  the  contract, 
and  the  amount  which  the  appellant  had 
in  tact  realised  therefrom;  the  appellee 
having.  In  effect,  alleged  and  testified  that 
this  contract  was  assigned  to  the  plain- 
tiff to  enable  him  to  reimburse  himself  for 
the  debts  due  from  appellee,  and  for  the 
advances  which  he  had  made  to  the  de- 
fendant. 

The  seventeenth  assignment  of  error  is 
that  "the  court  erred  In  refusing  to  give 
special  charge  No.  I,  asked  by  plaintiff, " 
etc.  The  requested  Instruction  is  as  fol- 
lows: "It  is  a  familiar  principle  ot  the 
law  of  Texas  that  he  who  asks  equity 
must  do  equity.  It,  therefore,  you  find 
from  the  evidence  that  it  was  agreed  by 
and  between  plaintiff  and  defendant  that 
the  property  in  controversy  In  this  suit 
should  be  bought  at  sheriff's  sale  by  plain- 
tiff for  and  in  trust  tor  defendant,  and 
that  plaintiff  should  bold  the  same  until 
defendant  should  pay  plaintiff  divers  sums 
of  money  due  by  said  defendant  to  plain- 
tiff, you  will  then  inquire  If  said  defendant 
has  paid  tbe  plalntitf  the  said  sums  of 
money ;  and  if  you  find  that  such  sums  of 
money,  or  any  of  them,  wnre  not  paid  in 
accordance  with  such  stipulations,  then 
the  title  to  said  property  remains  In  the 
plaintiff,  and  you  will  so  find."  Upon 
this  subject,  and  the  main  issue  in  tbe 
case,  the  court  below  Instructed  the  Jury 
to  the  following  effect:  "The  sheriff's 
deed  (In  evidence)  to  the  plaint'fT  of  the 
property  therein  described,  conveys  to 
tbe  plaintiS  tbe  legal  title  to  said  proper- 
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ty,  and  Said  title  is  conclusive  aa  to  the 
ownprahip  of  aaid  property,  uulesa  there 
i8  proof  Batitdactory  to  yon  that  said  title 
and  said  property  were  acquired  upon 
Home  condition  or  agreement  with  the 
defendant.  In  such  a  continKency  you 
will  inquire  furiher  into  the  cane  aa  pre- 
8<«nted,  in  order  to  ascertain  it  the  plain- 
tiff and  tlie  defendant  had  any  agreeiuent 
or  understanding  regardinK  the  purchase 
of  Hnid  al>8tract  of  titles,  etc.,  at  said 
slieriff 's  sale :  and  if  you  believe,  from  all 
the  facts  and  r  I  re  ura  stances  In  evidence  in 
this  case,  that  the  plaintiff  bought  the 
property  sued  lor,  and  was  to  hold  and 
retain  the  same  for  the  use  and  benefit  of 
defendant,  and  until  said  defendant  was 
to  make  certain  payments  to  plain tilT,  and 
if  you  believe  further,  from  the  evidence, 
thiit  the  defendant  has  complied  with  all 
of  said  condit'ons,  then  in  such  ca^e  you 
«vill  find  tor  the  defendant."  "Ifyoube- 
lli-ve,  fn«m  all  the  facts  and  circumstances 
in  evidence  in  this  case,  tliat  the  plaintiff 
biiiiKbt  tlie  property  sued  for,  and  was  to 
hold  and  retain  the  same  for  the  UnC  and 
l>enettt  of  defendant,  and  until  said  de- 
fendant was  to  make  certain  payments  to 
plaintiff,  and  if  yoo  believe  further,  from 
the  evidence,  that  the  defendant  has  com- 
plieil  with  all  of  said  conditions,  then  in 
such  case  you  will  find  tor  the  defendant." 
'If.  however,  yuu  believe  that  said  prop- 
erty was  bought  by  the  plaintiff  without 
any  agreement  or  condition  to  and  with 
defendant,  as  stated  in  defendant's  an- 
swer, you  will  find  for  the  plaintiff.  So, 
llkewlHe,  you  will  find  tor  the  plaintiff  if, 
from  the  evid<>ncc,  you  believe  that  the 
plaintiff  acquired  said  property  under  the 
agreement  and  conditicms  stated  In  de- 
fendant's answer,  but  that  the  defendant 
has  failed  and  refused  to  perform  said 
a«;reement  and  conditions  made  In  relation 
thereto."  These  directions  to  the  jury, 
contained  in  the  general  charge  of  the 
conrt,  flubinitted  the  issue  fully,  fuirly, 
and  clearly;  and  there  was  therefore  no 
error  in  refusing  the  above  charge  rei^uest- 
ed  l>y  the  plaintiff.  Tucker  v.  Hamlin,  60 
Tex.  171. 

But,  by  the  IRth,  19tb,  20th.  and  21st 
assignments  of  error,  appellant's  counsel 
complains  of  the  foregoing  instructions  as 
given  by  the  court,  upon  the  grounds,  in 
effect,  that  these  instructions  did  not  re- 
strict the  Jury  to 'the  conditions  pleaded 
by  the  defendant,"  but  permitted  them  to 
inquire  into  other  conditions  or  payments 
than  those  stated  in  the  answer.  It  is 
also  objected  that  these  charges  deflue  a 
different  character  of  trust  from  that  al- 
leged by  the  defendant,— in  other  words, 
that  the  defendant  alleged  that  the  plain- 
tiff agreed  to  buy,  and  did  buy,  the  prop- 
erty in  trust  for  the  appellee,  and  "that 
he  would  reconvey  the  property  to  appel- 
lee whenever  requested  by  bim  so  to  do;" 
wliereas  the  proof  only  shows  the  pur- 
chase of  the  property  in  trust  for  appellee, 
but  does  not  disclose  an  agreement  upon 
the  part  uf  the  appellant  to  reconvey  as 
alleged.  This  last  point  Is  also  presented 
by  the  twenty-third  assignment  of  error, 
upon  the  sufficiency  of  the  evidence;  and 
what  we  shall  any  in  this  connection  will 
also  dispose  of  that  assignment.    In  re- 


gard to  the  Bret  objections  to  the  Instroc- 
tions,  as  above  noted,  it  Is  apparent  that 
they  are  not  subject  to  the  criticism.  The 
proof  related  entirely  to  the  matters 
pleaded,  (and  pleaded,  as  we  think,  sufS- 
ciently,  as  the  question  is  presented ;)  and 
the  court  did  expressly  confine  the  jury,  in 
the  last  paragraph  above  quoted,  to  "the 
agreement  and  conditions  stated  in  the 
defendant's  answer." 

The  other  point  presented  is  an  exceed- 
ingly fine  one, — almost  invisible  to  onr 
mental  vision,  under  the  Issues  in  this 
case.  We  think  that  the  answer  of  the 
defendant,  when  construed  altogether, 
sets  up  a  trust  upon  conditions,  and  hence 
there  is  no  variance  between  the  allega- 
tions and  the  proof.  It,  in  fact,  (as  found 
by  th.ejury,)  the  property  was  purchased 
by  the  appellant  In  trust  for  the  benefit  of 
the  appellee,  then,  if  necessary,  the  law 
would  imply  from  the  proof  of  such  state 
of  the  case  a  promise  upon  the  part  of  the 
appellant  to  reconvey  the  property  to  ap- 
pellee, without  the  necessity  of  proving 
an  express  agreement  to  that  effect.  The 
trust  alleged  was  substantially  the  same, 
tlierefore,  as  that  proved,  though  we  free- 
ly confess  that  the  allegations  of  the  an- 
swer would  hardly  be  accepted  as  a  model 
of  good  pleading.  There  is,  however,  no 
assignment  as  to  the  action  of  the  court 
upon  the  demurrers.  Mere  formal  defects 
or  general  statements  In  the  pleading  are 
therefore  waived. 

The  twenty-second  assignment  of  error 
challenges  the  snfliclency  of  the  evidence 
to  support  the  verdict  In  favor  of  the  de- 
fendant, upon  the  following  gronuds, 
(among  others  which  wehavealready  dis- 
posed of.)  vis.:  "(8)  Theverdictisagalnst 
the  eridenc-e,  because  the  great  prepon- 
derance o(ev1dcnce,consiHtirfgfur  the  most 
part  of  written  documents,  all  of  which, 
and  particularly  those  prepared  by  the  de- 
fendant himself, corroborate  plaintiff's  tes- 
timony is  to  the  etf,;Rt  that  the  ownership 
of  the  property  sued  tor  was  and  is  abso- 
lute and  unqualified,  without  condition 
or  trust  annexed  to  it,  and  falsifies  the 
theory  of  the  defense..  (4)  The  verdict  is 
against  the  evidence,  because  them  was 
no  evidence  before  the  Jury  that  the  con- 
veyances of  1S83,  referred  to  in  the  amend- 
ed original  answer  of  defendant,  were,  as 
in  said  pleading  alleged,  made  to  pay.  and 
did  pay,  in  full,  the  several  sums  of  money 
advanced  by  plaintiff  in  this  suit,  and  of 
other  snms  of  money  owed  at  tbe  time  by 
defendant  to  plaintiff."  Roth  time  and 
space  forbid  us  to  attempt  to  follow  the 
learned  counsel  for  the  appellant  through 
the  many  phases  and  mases  of  the  evi- 
dence as  presented  by  him  in  an  ingenious 
(tboug^,  we  must  say,  rather  labored) 
argnment  in  support  of  the  above  proposi- 
tions. This  opinion  has  already  been  pro- 
tracted mucix  beyond  our  desire  by  tlie 
multitude  and  volume  of  the  assignments. 
We  have,  however,  carefully  considersd 
every  point  made  by  bim,  but  we  cannot 
view  the  evidence  altogether  in  the  same 
light  as  counsel.  We  cull  from  tbe  print- 
ed argument  of  one  of  the  attorneys  for 
the  appellee  the  following  summary  of  the 
testimony  upon  the  most  material  pointfl 
in  dispute:  "Only  two  queationa  are  iO' 
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volved  in  thia  cause,  and  both  of  them  are 
QUPHtiona  of  fact  for  the  iury :  First.  Did 
Smith  buy  the  abstracta  at  thn  sberiO's 
Bale  on  November  1,  18S],  tor  the  benefit  ot 
Ediford  ?  The  Jury,  by  their  ▼erdlct,  have 
aaawerad  that  In  the  afflrmatiTC.  On 
what  evidence  ia  that  part  of  their  verdict 
based,  and  is  the  evidence  aiifflcientto  war- 
rant  the  jury  in  so  finding?  The  appel- 
lant swears  In  the  most  positive  manner 
that  he  did  not  make  any  agreement  with 
Ecktord  to  buy  the  abstracts  for  him. 
and  that  he  did  not  so  buy  them;  but  he 
is  flatly  contradicted  by  the  witnesses 
Eeklord,  Stephenson,  Adams,  and  Thomp- 
son. Be  briuKS  nothing  to  corroborate 
bis  testimony,  save  the  Hberiff's  deed.  If 
tliat  can  be  called  a  'corroboration,'  un- 
der the  peculiar  circumstances  of  the  cose, 
whom  should  the  jury  have  believed, — the 
appellant,  without  corroboration,  or  the 
appellee,  suatained  as  he  is  by  the  evidence 
of  Thompson,  Adams,  and  Stephenson,  all 
of  them  disinterested  witnesses,  and  all  of 
whom  are  as  positive  in  tbelr  testimony 
as  the  appellant?  Appellant,  in  hia  mo- 
tion for  a  new  trial  in  the  lower  court, 
brands  appellee's  witnesses  as  being 'for 
the  moat  part  interested;'  and  we  would 
respectfullly  submit  that  there  is  no  evi- 
dence in  the  cane  to  show  that  any  of  the 
witnesMes,  except  Ecktord  and  the  appel- 
lant himself,  are  in  any  manner  interested 
in  the  result  of  this  suit.  If  the  testi- 
mony of  the  appellant  in  regard  to  the 
consideration  for  the  transfer  by  Eckford 
of  the  Oppenhelmer  contract  is  true,  is  it 
not  somewhat  extraordinary  that  this 
Oppenhelmer  contract  should  have  been 
reduced  to  writing,  and  given  by  Oppen- 
helmer to  Eckford  on  the  very  day  the 
sheriff  w»n  to  sell  the  abstracts',  and  on 
the  day  tlie  appellant  bought  them  in  at 
the  sum  which,  if  hia  own  witness  O'Neal 
is  to  be  believed,  was  only  one  and  one- 
half  percent,  of  their  real  value?  Again, 
if  appellant's  story  is  correct,  why  was 
not  the  sherifl's  deed  made  to  him  at  once? 
If  there  was  no  agreement  between  Mrs. 
Adams  and  the  appellant,  why  sbouldCoi. 
Thompson  promptly  say  to  the  sheriff 
that  the  bid  was  for  the  joint  benefit  of 
appellant  and  Mrs.  Adams?  If  there  had 
been  no  such  an  understanding.  Is  it  rea- 
sonable to  suppose  that  appellant  would 
have  paid  Mrs.  Adums  on  November  17, 
18H1,80  large  a  sum  as  f90U,  simply  be- 
cause, as  he  says,  he  thongiit  she  was 
'badly  treated?'  If  appellant's  story  Is 
true,  why  should  John  Eckford  make  a 
deed  to  Mrs.  Adams,  of  480  acres  of  land  on 
the  same  day,  at  the  same  hour, and  same 
pifice  that  appellant  pays  Mrs.  Adams 
fSIUO?  There  is  nothing  in  the  evidence  to 
show  that  Ecktord  owed  Mrs.  ^dams, 
either  individually  or  as  executrix  of  W.C. 
Adams,  one  cent.  Besides  this,  Mrs. 
Adams  is  positive  that  the  consideration 
for  the  land  was  an  Interest  in  the  ab- 
stracts, and  In  this  she  is  corroborated  by 
Ecktord  and  Thompson.  Was  the  con- 
duct ot  appellant  such  as  to  corroborate 
Ills  story,  or,  on  the  other  band,  wos  not 
bis  conduct  such,  all  the  wa.v  through,  as 
to  satisfy  the  jury  that  this  suit  was  an 
after-thought.  He  keeps  his  sheriff's  deed 
in  Ills  poekat  nearly  ttai-ee  years  after  be 


got  it ;  leaves  the  property  in  Eckford's 
hands ;  makes  no  effort  ta collect  rent  for 
It  until  just  before  the  suit;  waits  until 
he  has  realised  from  the  Oppenhelmer  con- 
tract in  money  and  land  an  amount  more 
than  three  times  the  amount  paid  Mrs. 
Adams,  and  the  amount  due  him  on  the 
judgment  against  Eckford  &  Co.  Appel- 
lant would  have  us  believe  that  be  paid 
only  9200  for  the  Oppenhelmer  contract, 
and  that  was  all  it  was  worth.'  lo  the 
light  of  what  he  afterWards  realized  from 
that  contract  in  less  than  two  years,  is 
that  story  reasonable?  He  says  bo 
bought  simply  an  interest  In  some  certifi- 
cates. Eckford  says,  and  so  does  Op- 
penhelmer, that  the  certiflcatea  were  lo- 
catel  before  the  contract  was  reduced  to 
writing.  Eckford  was  in  the  land  busi- 
ness. He  knew  the  valueof  that  contract, 
and  that  its  value  was  eqnal  to.  If  not 
arreater  than,  any  sum  he  owed  Smith. 
As  Smith  got  f995  at  one  time,  and  91.600 
or  il,7U0  again,  or.  In  all,  f  2,S00  or  >2,700, 
and  five  or  six  sections  of  land  also,  or  3,- 
200  or  8,810  acres  of  land,  which  at  the 
lowest  estimate  put  on  It  by  any  witness 
was  worth  at  least  f 2,000,  we  see  that  the 
appellant  realised  at  least  94,600  In  two 
years,  or  less,  on  a  contract  which  he  says 
he  hestirated  to  pay  9200  for."  "What 
was  the  amount  due  from  Eckford  to 
Smith  ?  By  the  account  contained  in  the 
appellant's  bill  of  exceptions  and  state- 
ments ot  facts,  the  amount  would  be  $3.- 
459.66.  Appellee  swears  that  he  never  did 
owe  the  appellant  as  much  as  92,^t00  at 
anyone  time;  but  taking  as  a  ba«l8  the 
'  halt  account '  set  oat  above,  which.  It  is 
conceded,  only  shows  one  side  of  the  ac- 
count, we  have  the  most  favorable  view 
of  the  case  for  the  appellant  that  can  be 
taken  under  the  evidence.  We  have,  then, 
a  debt  due  from  Eckford  to  .Smith  of  $3,- 
459.66.  Has  Ecktord  paid  Smith  this 
sum?  Smith  received  from  Oppenhelmer, 
for  account  of  Eckford,  July  20,  l>iS3,  the 
sum  of  9995.43;  later  be  got  fiom  the 
same  source  the  sum  of  $1,61)0  or  91.70n.— 
or  a  total  ot  92,600  or  92,700  that  Smith 
got  in  money  from  Oppenhelmer  on  ac- 
count of  Ecktord :  and  in  addition  there- 
to, by  his  own  testimony,  he  got  five  or  six 
sections  of  land,  or  at  last  8,200  acres.  In 
other  words,  after  getting  92,600  In  cash, 
he  got  8,200  acres  ot  land  to  pay  a  balance 
due  him  of  9^39.00,  the  land  costing  him 
not  over  26cts.  an  acre,  according  to  his 
own  showing;  hut  this  is  only  his  side, 
and  too  favorable,  under  the  evidence," 
etc.  "The  second  qneHtion  is  this:  Smith 
having  bought  the  abstracts  for  Eckford, 
what  were  theconditlons  of  such  purchase, 
and  has  Eckford  complied  with  them? 
Appellee  swears  that  the  condition  was 
that  he  would  pay  to  appellant  what  be 
owed.  Whether  this  amount  was  under- 
stood to  be  the  judgment  debt  of  9500  and 
9185.  the  9900  paid  Mrs.  Adams,  and  $R0 
paid  otficera'  costs,  or  a  total  of  91,665,  or 
whether  It  was  the  total  Indebtedness  of 
appellee  to  appellant,  it  is  evident  that 
appellee  understood  be  was  to  pay  the  to- 
tal amount  due  to  Smith  from  him:  and 
his  conduct  and  actions,  we  submit,  have 
been  consistent  with  this  nnderstandlng. 
As  to  what  that  amount  was,  apjpellant 
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■eeoiB  to  be  as  densely  Ignorant  of  as  he 
la  ul  tbe  reawin  why  Eckford  made  the 
deed  tu  Mm.  Adame  (or  tbe  480  acres  of 
land  on  NoTember  17, 1881, — tbe  sameday, 
the  Name  hour,  and  same  place  Mrs. 
Adams  made  deed  to  Smith  for  the  ab- 
stracts. " 

In  oar  opinion,  the  evidence  contained 
in  tbe  record  admits  of  the  Interpreta- 
tiona  pat  upon  it  by  appellee's  counsel. 
We  do  not  mean  to  say  that  the  above 
is  tbe  only  and  true  state  of  the  case  aria- 
inR  from  Ihe  testimony;  but  we  do  hold 
that  anch  Inferences  as  are  deduced  by 
counsel  could  have  been  legitimately 
drawn  by  the  inry  from  the  evidence,  and 
It  was  entirely  their  province  to  deter- 
mine the  weiicht  of  the  testimony,  which 
was  conflicting,  as  well  as  the  credibility 
of  the  witnesses. 

The  property  in  question  consisted  of 
31  larse  volumes,  (with  a  great  number 
of  index  volomes,  etc)  containing  a  com- 
plete abstract  of  land  titles  of  Bexarcoun- 
ty  and  of  tbe  Bexar  land-district,  and  a 
Spanlab  record-book,  etc.;  altogether  rep- 
resenting a  mojf  t  stupendous  aud  valua- 
ble work.  The  witness  O'Neal,  who  qual- 
ified as  ao  expert  in  such  matters,  and 
whose  testimony  is  not  disputed,  testified 
that  tbe  property.  M'lthout  the  furniture. 
etc.,  was  worth  $20,0U0,  and  that  its  an- 
nnal  rental  value  would  be  $1,U00.  The 
appellee's  interest  in  the  property  was 
on<>-taalf  before  he  acquii-ed  that  uf  Mrs. 
Adams  in  the  manner  before  stated.  As 
a  farther  conniderution  to  Mrs.  Adams. 
appellee  alMo  testified  that  he  assumed  all 
of  tbe  debts  of  the  Inte  firm  of  John  Eck- 
ford A  Co.  According  to  the  appellant's 
version  of  the  transactions  l>etween  htm 
and  appellee,  he  obtained  unconditionally 
the  appellee's  one-haif  interest  in  the  val- 
uable contract  between  the  latter  and 
the  Uppeubeimers  for  the  location  of  tbe 
land  rertillcRtes  (which  had  already  been 
located  at  the  time  of  the  assignment  to 
appellant)  for  the  small  Hum  of  f  200.  ad- 
vanred.to.appellee  to  pay  the  debt  to  Par- 
nisb.  isnd  also  all  of  the  appellee's  inter- 
CMt  in  the  abstract  of  titles  by  reason  of 
his  bid  of  f300  at  the  sheriff's  sale.  It  is 
tocontieivable  that  Eckford  would  have 
consented  to  or  permitted  any  such  dis- 
position of  his  rights,  in  the  light  uf  the 
record  before  us. 

Counsel  for  appellant  insistn  that  the 
Jury  had  no  right  to  look  to  the  amounts 
of  money  realised  by  bis  client  under  the 
Oppenheimer  contract,  because,  he  says,  if 
there  bad  been  a  loss,  it  would  have  fallen 
npon  the  appellant.  •  As  the  lands  had 
been  located  before  the  contract  was  as- 
signed to  appellant,  its  future  vtUne,  as 
well  as  the  then  exinting  value,  could 
have  been  almost  definitely  determined, 
and  a  loss  could  scarcely  have  tieen  con- 
template<l  at  that  time  by  the  parties  un- 
der tbe  circumstances.  But  the  testimony 
for  the  appellee,  as  well  as  his  pleadings, 
go  to  show  that  the  contract  was  only 
assigned  by  him  as  a  security  to  the  ap- 
pellant. It  was  proper,  therefore,  for  the 
jury  tu  take  Into  consideration  the  neat 
soma  realised  by  appellant  under  the  con- 
tract. In  atattog  tbe  accounts  t>etween  tbe 
partlea.    Tkey  were  the  exclusive  Judges 


of  the  facts  proved,  and  of  the  credibility 
of  the  witnesses,  as  before  stated;  and 
there  is  safflclent  evidence  to  support 
their  verdict.  We  have  found  no  revers- 
ible error  in  tbe  record,  and  conclude  thai 
the  judgment  of  the  district  court  ought 
to  be  affirmed. 

Stayton,  C.  J.    AfBrmed.asper  opinloo 
of  the  commission  of  appeals. 


Smith  et  aJ.  v.  Walton  et  al. 

(Supreme  Court  of  Texas.    Dec.  U,  1881.) 

Public  Lands— Bouktiu—Estopfsl—Ru  Judi- 
cata. 

1.  Act  Feb.  9,  1860,  snthorlzed  the  sd]atant 
general  to  Moertain  the  niuneB  of  those  who  were 
EUled  In  certain  battles,  and  to  Issue  to  the  heirs 
of  each  bead  of  a  family  certificates  for  head- 
rights  of  a  league  and  labor,  and  to  the  belrs  of 
each  single  man  one-third  of  a  league.  Plaintiffs 
obtained  a  certificate  of  one  who  was  so  killed, 
asserting  that  he  was  a  single  man,  and  they  were 
his  heirs.  Afterwards  a  woman  claiming  to  be 
the  decedent's  vrlle  obtained  a  certificate  for  the 
decedent's  rights  as  the  bead  of  a  family. 
Plaintiffs  claimed  this  land,  asserting  that  the 
womao  had  not  been  lawfully  married  to  the 
decedent.  Held  that,  as  plaintiffs  asserted  that 
the  decedent  was  a  sinitle  man,  and  had  obtained 
all  that  they  were  entitled  to  on  that  theory,  ther 
were  estopped  from  claiming  title  to  the  land 
which  was  granted  on  the  theory  that  the  dece- 
dent was  the  head  of  a  family. 

3.  Where  the  adlntsnt  general,  in  granting 
certificates  under  said  act,  decides  that  a  certain 
decedent  was  tbe  head  of  a  family,  that  decision 
cannot  be  questioned  collaterally. 

Commisslonem'  decision.  Section  A. 
Appeal  from  district  court,  Travis  county ; 
A.  S.  Walkrr,  Judge. 

Trespass  to  try  title,  bn>agbt  by  J.  P. 
Smith  and  others  against  W.  M.  Walton 
and  others.  Judgment  for  defendants. 
Plaintiffs  appeal.    AfSrmed. 

Brown,  Ganter  A  BUhb,  for  appellants. 
Rector,  Ihompson  A  Rector  and  Maxey  & 
Fisher,  for  appellees. 

HoBBT,  P.  J.  This  Is  an  action  of  tres- 
pass to  try  title  to  two-thirds  of  a  leagna 
and  one  labor  of  land  situated  in  Haskell 
county.  Tbe  venue  was  changed  to  Tra- 
vis county,  and.  at  the  December  term, 
18S7,  the  ease  was  tried  by  the  court  with- 
out a  Jury,  and  judgment  rendered  for  de- 
fendants. Tbe  agreed  statement  of  facts 
shows  that  Peter  Allen,  a  free  man  of  col- 
or, removed  from  the  state  of  Pennsylva- 
nia to  the  state  of  Alabama,  and,  in  the 
year  1885,  enlisted  in  a  volunteer  company 
which  became  a  part  of  the  army  of  the 
republic  of  Texas,  and  that  he  fell  with 
Fannin,  at  Goliad, in  1836.  He  left  surviv- 
ing him  no  child  or  children,  but  his  fa- 
ther, Richard  Allen,  a  brother,  John  Allen, 
and  two  sisters,  Sarah  Wllkiua  and  Mary 
Adams.  The  appellants,  who  were  plain- 
tiffs below,  own  their  title,  as  heirs  of 
Peter  Allen,  to  the  two-thirds  of  a  league 
and  labor  of  land  in  controversy,  located 
by  virtue  of  a  certificate  Issued  to  the  heirs 
of  said  Ppter  Allen.  The  appellants  ad- 
mit that  Mary  Allen  was  the  wife  of  Peter 
Allen,  as  far  as  this  relation  could  be  cre- 
ated, she  being  a  slave.  In  1S»4  or  1x35,  by 
the  performance  of  the  marriage  ceremo 
ny.  under  a  regular  license,  by  a  minister. 
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and  followed  and  conBunimated  bycohah- 
ttation.  This  relation  existed  at  the  time 
111  the  massacre  of  Allen  with  Kannin. 
There  was  Issued  to  the  heirs  of  said  Peter 
Allen  a  beadrlRht  for  1,476  acreH,  dated 
May  21,  1»51,  a  bounty  fur  1,920  acres,  and 
a  donation  for640 acres,  as  one  of  Fannin's 
men,  all  of  which  plaintiffs'  vendors  re- 
ceived; Mary  Allen  recelvlngnopartthere- 
of.  These  certiflcates  were  Issued  upon 
th«*  theory  that  Allen  was  an  unmarried 
man.  Subsequently,  Mary  Allen  applied 
to  the  proper  department  of  the  govern- 
ment,and  ohtalued  the  certificate  furtwo- 
tblrds  nt  a  league  and  labor,  alleginK  and 
eBtHblishinK  the  facts  of  her  marriage,  as 
above  explained,  with  Peter  Allen,  by  vir- 
tue of  which  facts  the  certificate  i«  as  is- 
sued on  which  the  land  in  iitig;ation  was 
patented.  The  patent  was  obtained  by 
Mary  Allen,  through  her  attorney,  under 
contract.  The  appellees,  defendants  be- 
low, own  all  her  title.  She  is  still  living, 
and  was  a  slave  from  1884  until  her  eman- 
cipation, In  18Ai>,by  the  government.  The 
plaintiffs'  vendors  were  bom  free  negroes, 
and  have  always  resided  in  the  state  of 
Pennsylvania.  Under  the  foregoing  facts, 
the  court  below  held, "as  a  matter  of  law, 
that  plaintiffs  do  not  show  title  to  the 
land.  Judgment  being  en  tei-ed  Inaccord- 
ance  with  such  conclusion,  they  appealed. 
The  first  assignment  of  error  Is  that 
"the evidence  shows  thattlie  certificate  by 
virtue  of  which  the  land  was  located,  and 
the  patent  issued  by  the  state,  were  both 
Issued  1o  the  heirs  of  Peter  .Mien;  that  the 
parties  under  whom  the  plaintiffs  claim 
were  the  heiraof  Peter  Allen;  and  that  the 

JdaintiffH  had  all  their  title  In  the  land  sued 
or,  which  constitutes  title  in  plaintiffs. " 
Appellant's  contention  Is  that,  as  Mary 
Allen  WHS  a  slave  in  1834-36,  there  could 
have  been  no  lawful  marriage  relation  ex- 
isting ijetween  her  and  Peter  Allen, in  Ala- 
bama: and  that  the  "grant  of  the  certifi- 
cate te)  the  heirs  of  Peter  Allen  referred  to 
such  persons  as,  at  the  date  of  his  death, 
conid  Inherit:  and  that. as  they. the  plain- 
tiffs' vendors,  were  those  persons,  the  title 
vested  in  them.  The  land  in  controversy 
is  two-thirds  of  aleagneand  labor.claimed 
by  appellants  to  have  lieen  located  and 
patented  under  the  act  of  February  9, 
l^Wl,  (  Pasch.  Dig.  4158-4161,)  by  virtue  ofa 
certificate  issued  thereunder.  This  act 
WHS  (or  the  relief  of  the  heirs  of  those  who 
fell  with  Fannin,  Ward,  Travis,  etc.  The 
first  and  second  sections  of  this  law  au- 
thorized and  directed  the  adjutant  general 
to  ascertain  from  his  records,  etc.,  the 
names  of  those  who  fell  with  Fannin, 
Ward,  Johnson,  and  Grant,  and  at  the 
Alamo,  during  the  war  in  1836,  and  to  is- 
sue TO  their  heirs,  etc., certificates  for  head- 
rights  of  a  league  and  labor,  In  cases  of 
heads  of  families,  and  one  third  of  a  league 
wiiere  the  deceased  were  single  men.  The 
fourth  section  of  the  act  extended  its 
terms  only  to  those  In  whose  right  no 
certificates  for  headright  had  been  pre- 
viouNiy  issued.  It  is  admitted  that  Mary 
Allen  applied  to  the  proper  department  of 
the  government  for  the  certificate,  alleged 
and  proved  the  facts  necessary  to  pro- 
cure, and  which  did  obtain,  its  issuance, 
on  November  26, 1862.  by  I.  S.  Gillett,  the 


adjutant  general.  These  facts,  that  she 
was  the  surviving  wife  of  Peter  Allen,  who 
fell  with  Fannin  on  March  27,  1836,  and 
had  previously  received  no  headright  cer^ 
tiflcate,  in  her  right  as  sacb  wife,  cuosti- 
tuted  the  essential  predicate  on  which 
alone  the  certificate  could  issue.  The  dis- 
cretion and  power  under  the  law  to  deter- 
mine the  quallHcations  of  those  who  ap- 
plied lor  certiflcates,  under  that  ai:t,  were 
lodged  In  the  oiHcer  named  therein,  the 
adjutant  general.  It  has  been  repeatedly 
decided  in  this  state  that  the  decision  of 
the  officer,  commissioner,  or  tribunal  au- 
thorised  to  issue  titles  was  conclusive  of 
the  tacts  necessary  to  sastain  the  grant. 
In  Styles  v.  Oray,  10  Tex.  &U6,  6(16,  where 
defendant  proposed  to  prove  that  "Ann 
Oray,  the  grantee  under  the  state,  and 
under  whom  pialntltf  claimed  as  heir,  was 
never  a  married  woman,  widow,  or  bead 
of  a  family,"  the  court  held  that  the  naked 
fact  that  she  "never  had  tbeqnaliflcation" 
entitling  her  to  the  grant,  unconnected 
with  fraud,  was  not  a  defense  against  her, 
and  did  not  affect  her  title.  Conceding  in 
that  case  that  she  was  without  the  essen- 
tial qualifications  on  which  alone  the 
grant  could  Issue,  it  was  said,  in  effect, 
that  the  commissioners,  whose  duty  it 
was  to  pass  upon  that  fact,  had  decided 
otherwise,  and  it  could  not  be  disputed 
now.  Upon  the  same  principle  it  was  de- 
cided in  Johnston  t.  Smith,  21  Tex.  72U, 
that  the  fact  that  the  grantee  had  ob- 
tained a  grant  as  the  head  of  a  family 
could  not  be  controverted,  or  bis  title  im- 
peached, by  showing  otherwise.  This  line 
of  cases  extends  unbroken  from  the  first 
to  the  latest  of  our  Reports,  and  is  too 
familiar  to  the  profession  to  require  fur- 
ther citation.  'The  evidence  in  the  case  be- 
fore us  shows  that  the  facts  were  estab- 
lished before  the  proper  officer,  by  Mary 
Allen,  which  authorised  him  to  issue  the 
certificate,  np(m  the  theory  that  Peter  Al- 
len was  a  married  man  or  the  head  of  a 
family.  These  are  the  facts  which  gave 
existence  and  life  to  the  certiflaate.  The 
grounds  on  which  its  issuance  was  au- 
thorized—the facts  on  which  it  was  predi- 
cated—are not  now  to  be  inquired  into 
or  disputed  for  the  purpose  of  impeaching 
the  title,  or  in  any  manner  affecting  the 
grant  to  the  land.  The  facts  before  tiie 
officer  were  sufflc-ient  to  satisfy  him  that 
Peter  Allen  was  the  head  of  a  family,  and 
his  d>^lslon  upon  this  question  is  conclu- 
sive tor  the  purpose  of  upholding  the  title 
Issued  on  that  ground. 

But  we  do  not  mean  to  bold  that  it  Is 
conclusive  upon  the  question  of  who,  or 
what  members,  composed  the  family :  nor 
do  we  in  tend  to  hold  that  his  decision  of 
the  question  that  Peter  Allen  was  a  mar- 
ried man  would  be  conclusive  as  to  the 
iact  that  Mary  Allen  was  his  wife.  It  is 
not  recited  in  the  certificate  that  she  was 
his  wife.  The  plaintiffs'  vendors  cannot 
claim  title  to  the  land  on  the  ground  that 
Peter  Allen  was  a  single  man,  because  they 
have  received  all  that  ho  was  entitled  to 
(4,000  acres)  as  such  single  man.  They 
cannot  claim  title  in  this  suit  upon  the 
theory  that  he  was  a  married  man,  or  the 
head  ofa  family,  because  these  are  facts 
the  existence  of  which  they  deny.    They 
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rannot  claim  title  under  a  grant  wblcb  is 
Issued  apon  and  has  Itfi  foandatlon  in  a 
state  of  facts  which  they  controvert.  The 
certificate  necessarily  issued,  under  the  act 
of  1850,  to  "the  heirs"  of  the  deceased. 
Such  was  the  language  of  the  law.  AU 
thooKh  so  Issued,  that  recital  would  be 
controlled  by  the  law  which  fixed  the 
riitbtsot  the  parties.  These  rights  are  not 
impaired  by  the  fact  that  the  certificate 
issued  to  the  heirs,  the  widow,  or  the  ad> 
ministrator.  Babb  t.  Carroll.  21  Tex.  768. 
The  case  Is  not  one,  we  think,  in  which  we 
are  called  opon  to  determine  the  character 
or  solHciency  of  the  appellees'  title.  The 
grunnds  on  which  the  appellants  seek  to 
recover  are  not  of  that  character  which 
gife  them  title,  or  authorise  a  recovery  on 
the  strength  of  their  own  title.  If  no  cer- 
tiflcate  could  issue  to  Mary  Allen,  tor  the 
reasons  assigned  by  appellants,  it  adds 
nothing  to  their  title.  They  cannot  claim 
It  because  be  was  a  single  man,  for  they 
bad  received  all  that  he  was,  as  such,  en- 
titled to.  They  deny  that  the  certificate 
was  properly  issued  to  him  as  the  head  of 
a  family.  It  this  be  so,  there  is  nothing 
which  would  authorise  them  to  recover. 
We  think  the  Judgment  should  Ite  afSrmed. 

Statton,  C.  J.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Iktbb.\'ationai.  &  O.  N.  B.  Co.  t.  Btan. 

(Sttpreme  Court  of  Texas.    Deo.  U,  1891.) 

Xastbk  and  Servant  —  Neouobkce  or  Fellov- 
Bbrvant — Rbvibit  ox  Appeal. 

1.  A  railroad  employe  working  in  a  bridira 
gang  is  a  fellow-servant  with  worluneii  in  the 
tt«nsportat!on  department,  althoagh  tney  have 
no  duties  in  common,  and  are  under  the  direction 
of  independent  superintendents. 

3.  Such  an  employe,  who  worked  by  the  day, 
and  lived  in  a  car  provided  by  his  employers, 
was  injured  in  a  collision  after  his  day's  work 
wus  done,  and  while  in  his  car,  engaged  with 
bis  own  affairs.  Held,  that  be  was  in  the  em- 
ployment of  the  company  at  the  time  of  the  acci- 
dent. 

S.  The  question  of  the  sufficieccy  of  the  evi- 
dence toaupport  the  judgment willnot  be  consid- 
ered on  appeal  unless  it  was  raised  in  the  mo- 
tion for  a  new  trial. 

Commissioners'  decision.  Section  A. 
ApiM^al  frum  district  court,  Frio  county ; 
D.  F.  Mark,  Judiie. 

Action  by  John  Ryan  against  the  Inter- 
national A  Great  Northern  Railroad  Com- 
pany to  recover  damages  for  personal  In- 
inriefl.  Plaintiff  obtained  Judgment,  and 
defendant  appeals.    Be  versed. 

liHraanl  A  Greea,  for  appellant. 

HoBBT.  P.  J.  The  appellee,  who  was 
plaintiff  in  the  district  court,  brought  this 
snlt  against  the  appellant  to  recover 
damages  for  injuries  to  his  person,  luflict- 
eri  by  reason  of  the  negligence  of  appel- 
lant's servants.  The  original  petition 
was  tiled  on  August  9.  18«8.  On  the  2Uth 
Octob<>r.  IMS,  tbe  cause  of  action  was 
more  folly  stated  by  amendment:  a  trial 
was  had.  resulting  in  a  verdict  and  Judg- 
ment tor  the  plain  tiff  for  the  sum  of  $5,000. 
Tbe  defendant  has  appealed  from  this 
judgment,  and  assignt-d  errors,  tbe  most 
Important  of  which   will    be  considered. 


without  regard  to  the  form  in  which  they 
are  presented.  The  question  raised  on 
this  appeal  will  be  better  understood 
when  considered  In  tbe  light  of  the  facts 
establlHhed  by  the  plaintiff's  evidence, 
from  which  we  quote  as  follows:  "On  the 
night  of  tbe  Ifith  of  August  I  was  sitting 
at  the  table  in  the  sleeping-car  used  by 
tbe  bridge  gang  No.  76,  to  which  I  be- 
longed on  that  day,andforabunt  thirteen 
or  fourteen  months  prior  thereto,  off  and 
on.  I  was  In  the  employ  of  tbe  Interna- 
tional &  Great  Northern  Bailroad  Com- 
pany as  a  carpenter.  I  was  employed  by 
the  day,  at  $2.25.  Mr.  Sumpf  was  the 
foreman  of  tbe  gang.  We  had  been  doing 
some  work  at  Tuna  station,  and  were  on 
our  way  to  Palestine  to  do  some  work  for 
the  defendant.  We  bad  orders  to  stop  at 
the  San  Antonio  yard  for  the  purpose  of 
dolngsome  work  In  raising  one  of  tbe  plat* 
forms  of  the  railroad  company.  I  had 
been  down  town  during  the  evening  of 
that  day,  and  bad  returned  to  tbe  bridge 
gang  car,  and  was  writing  a  letter  at  the 
table  In  the  said  car  at  about  9:80  on  the 
night  of  the  16tb  August,  1887.  Our  cars 
were  on  the  side  track  at  San  Antonio,  to 
which  place  we  had  come,  by  direction  of 
M<-.  Bowers,  at  about  6  o'clock  that  even- 
ing. The  switch  engine  was  moving  up 
and  down  the  main  track  by  tbe  side  ot 
us.  While  sitting  atthe  table  thecolllslon 
occurred.  [The  plaintiff  here  gave  an  ac- 
count of  the  manner  In  which  he  received 
the  injuries.]  I  went  to  the  Irospital  the 
next  morning.  Stayed  there  18  days,  was 
discharged,  and  immediately  rejoined  the 
bridge  gang  No.  76,  then  working  at 
Troupe.  [The  plaintiff  here  described  tbe 
painful  effects  of  his  attempts  to  work  as 
before,  caused  by  tbe  Injuries.]  Before  I 
was  injured,  under  my  employment  my 
hours  of  work  were  from  seven  until 
twelve,  and  from  one  till  six.  Tbe  day's 
work  consisted  of  ten  hours  ot  labor.  My 
time  was  ifiy  own  after  6  o'clock  p.  m. 
every  day.  and  I  paid  for  my  board  at  the 
rate  of  6^%  cents  per  day.  I  was  paid  only 
for  the  number  of  days  and  hours  that  I 
had  worked  during  the  month.  I  hail  no 
contract  to  work  any  particular  length  of 
time  tor  the  railroad.  My  work  for  the 
day  was  done  at  the  time  I  was  struck.  I 
could  have  quit  the  employment  of  the 
railroad  at  6  o'clock  that  evening.  The 
cars  that  struck  ours  on  that  night  were 
box -care,  which  we  never  did  use  or  have 
any  connpctlun  with ;  we  used  flat-cars  in 
our  work.  Mr.  Hume  never  had  the  con- 
trol ot  our  gang:  they  were  under  Mr.  A. 
L.  Bowers,  who  was  the  superintendent  of 
bridges  and  building.  Mr.  Hume  had 
sometimes  furnished  us  with  cars  by  order 
of  Mr.  A.  L.  Bowers,  but  Mr.  Hume  and 
Mr.  Bowers  were  Independent  of  each 
other  in  the  control  of  their  departments. 
Mr.  Hume  was  general  superintendent  ot 
transportation.  Tbe  man  in  charge  ot 
the  cars  that  collided  with  the  ears  on 
which  I  was,  belon;;ed  to  Mr.  Hume's  de- 
partment, and  weto  thedepartment  under 
Mr.  Bowers.  There  were  no  duties  in 
common  between  the  employes  of  the  two 
departments.  Their  work  was  sepnrate 
and  apart."  On  cross-examluation  he 
testified:  "At tbe  time  I  was  injured  Ir 
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the  International  yard  I  had  been  em- 
ployed off  and  on  lor  about  thirteen  or 
fourteen  moDthn  by  the  company,  and  bad 
been  with  Mr.Sumpt'B  bridge  gang  during 
the  time  tliat  I  was  so  employed.  We  rx> 
pected  to  go  to  woric  in  the  International 
&  Great  Northern    Railroad  Company'a 

rard  the  next  morning,  raising  a  platform, 
t  was  the  duty  of  the  bridge  gang  under 
Mr.  A.  L..  Bowpra,  who  waa  superintend- 
ent of  this  department  of  the  ruad,  to 
move  up  and  down  the  road,  repairing 
bridges,  depots,  platforms,  tarn-tables, 
etc.,  whenever  it  was  necessary.  As  long 
as  I  belonged  to  tbe  bridge  gang  I  slept 
and  lived  in  tbe  cars  proylded  and  far- 
Dlshed  by.the  railroad  company  for  our 
use  and  occupation.  This  was  my  only 
home.  I  was  entitled  to  sleep  In  car  at 
the  end  of  each  day's  work.  When  I 
Joined  the  bridge  gang  I  knew  I  would 
bare  to  sleep  In  thnse  cars,  and  to  await 
the  orders  of  Mr.  A.  L.  Bowers,  the  super- 
intendent. The  orders  were  given  by  Mr. 
Bowers  to  Mr.  Sumpf.  I  expected  to  go 
to  work  the  next  day  as  usual  with  the 

fang,  and  notwithstanding  the  fact  that 
was  hurt  on  tbe  next  morning,  to-wit, 
Angust  17,  18S7,  I  went  to  the  place  where 
tbe  gang  was  at  work  for  the  purpose  of 
Joining  them  in  their  work.  •  •  »  My 
day's  work  had  been  done  on  August  16th 
when  I  was  bort,  but  I  bad  not  quit  the 
employment  of  the  railroad  company,  nor 
bad  they  discharged  mefrom  their  service, 
bat  my  time  was  my  ewn  after  6  o'clock 
that  evening,  and  was  my  own  when  I 
WHS  strock.  When  I  wan  injured  my  time 
was  my  own,  and  I  was  attending  to  my 
own  affairs,  engaged  In  writing  a  letter. 
I  was  not  then  working  for  the  company. 
I  considered  my  time  ended  that  evening 
at  6  o'clock.  I  was  not  bound  to  work 
longer,  or  the  company  to  keep  me. "  The 
plaintiff  tentifled,  further,  that  the  men 
who  caused  the  accident  were  employed 
In  the  transportation  department  by  Mr. 
Hume,  the  master  of  transportation,  bnt 
were  in  tbe  employment  of  the  same  com> 
pany,  and  paid  monthly ;  they  were  paid 
only  in  that  manner.  He  also  testified 
that  when  he  entered  into  the  company's 
service  he  knew  he  would  be  frequently 
placed  on  the  side  track  at  different  sta- 
tionH.  Had  been  so  placed  many  times 
prior  to  this  accident,  and  other  cars  had 
collided  with  the  car  which  he  was  in  pre- 
viously, bnt  never  so  hard  as  on  this  oc- 
casion. He  knew  there  was  a  ptissibility 
of  such  an  accident,  but  knew  also  that 
it  would  not  occur  once  in  a  thousand 
times,  etc.  It  Is  unnecessary  to  recite  the 
testimony  as  to  the  character  of  the  inju- 
ries sustained  by  appellee.  The  master  of 
trannportation,  Hume,  testified  that  H.  O. 
Stanberry  was  worklni;  in  the  ISan  Anto- 
nio yards  on  tbe  night  of  the  16th  Au- 
gust, 1K87,  as  switchman,  and  was  em- 
ployed In  that  capacity  by  him.  It  was 
proved  that  the  collisios  was  tbe  result 
of  bis  negligence. 

Un<ler  these  facts  the  court  charged 
the  jury,  in  substance,  that  if  they  believed 
that  the  plaintiff,  at  the  time  he  received 
the  Injuries  complained  of,  was  not  in  the 
eniploymentot  thecompany.or  thathisem- 
ployment  had  terminated,  he  would  not 


be  a  fellow-servant  with  other  parties  en- 
gaged in  moving  and  switching  cars  for 
tbe  defendant  company.  This  was  given 
at  plaintiff's  request.  The  Jury  were  in- 
structed that  an  employe  assumed  the 
risk,  incidental  to  the  employment,  of  in- 
Jury  by  tbe  negligence,  etc.,  of  hia  fellow- 
servants  in  the  same  general  employment, 
as  long  as  tbe  relation  continues.  The 
court  properly  instructed  tbe  Jury  as  to 
who  were  fellow-servants,  under  the  laws 
of  this  state,  and  that  those  engagred  in 
different  departments  of  the  service  of  the 
company  would  be  also  leiiow-servants. 
But  this  was  accompanied  with  tbe  fol- 
lowing qnallflcatlon :  "  Provided,  there  is 
a  natural  or  necessary  connection  be- 
tween tbe  different  classes  of  service,  aucb 
as  necessarily  brings  the  servants  in  con- 
tact with  each  ether  in  the  prosecution  of 
their  work,  however  dtssiraiiar  their  uccn- 
pation  may  be. "  Applying  tbe  principles 
of  law  announced  In  tbe  charge  to  tbe 
case,  the  jury  were  instructed  that  "if  they 
believed  the  plaintitt  was  Injured  by  the 
negligence  of  the  servants,  etc.,  of  tbe  de- 
fendant employed  in  the  same  general  busi- 
ness, or  to  secure  a  common  result  for  the 
defendant,— that  Is,  the  operation  of  de- 
fendant's road,  or  keeping  its  property  in 
repair  for  such  operation,— although  en- 
gaged in  different  departments  of  such 
service,  and  of  different  ranks  or  occupa- 
tions, yet  If  there  was  a  natural  or  nec- 
essary connection  between  tbe  work  or 
duties  of  plaintiff,  or  those  with  wbom  be 
worked,  and  that  of  such  other  servants 
or  employes  causing  the  injury,  such  as 
necessarily  or  ordinarily  brought  them  in 
contact  with  each  otiier  in  tbe  prosecu- 
tion of  their  respective  work  or  duties, 
then  plaintiff  would  bo  a  fellow-servaot 
with  such  other  employes;  otherwise  he 
would  not. "  In  this  connection  the  de- 
fendant requested  the  following  charge: 
"If  you  believe  from  the  evidence  that 
John  Byun  entered  into  the  employment 
of  the  defendant  before  the  injury  alleged 
in  his  petition,  then  I  chargre  you  that  in 
so  entering  the  employment  of  the  defend- 
ant the  said  Ryan  assumed  the  risks  at- 
tendant upon  said  employment.  And  if 
you  further  believe  from  the  evidence  that 
the  plaintiff  was  injured  by  the  negligence 
of  the  switchman  Stanberry.  or  any  other 
of  the  employes  of  the  defeudant  company 
operating  the  cars  tliat  struck  the  one  in 
which  plaintiff  was  at  the  time  of  the  in- 
Jury,  then  I  charge  you  that  tbe  plaintiff 
cannot  recover  in  [this]  case;  and  it  mat- 
ters not  whether  Kyan  was  injured  by  a 
servant  of  tbe  company  of  one  grade  or 
the  other.  If  you  believe  the  facts  above 
spoken  of,  you  will  find  a  verdict  for  the 
defendant."  Dnder  several  assignments, 
the  question  is  properly  presented  wheth- 
er the  facts  In  the  case  anthoriaed  the  anb- 
mlssion  of  the  Issue  to  tbe  Jury  whether 
the  appellee  was  In  the  employment  of  tbe 
company  at  the  time  of  the  collision; 
and  again,  whether  the  qualiflcation  of 
tbe  definition  of  a  fellow-servant,  above 
quoted,  announced  the  correct  rule;  and 
was  there  error  in  refusing  the  special  in- 
struction requested  by  tbe  appellant? 

Prior  to  the  passage  of  the  act  defining 
feliow-eervants  by  the  32d  legislatare,  ap- 
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proved  March  10, 1891,  (see  page  25,  Gen. 
Laws  1891.)  the  role  in  this  state  on  tbis 
subject,  announced  In  Boblnson  v.  Rail- 
way  Co.,  46  Tex.  650,  and  in  Dallas  v.  Rail- 
way Co.,  61  Tex.  202,  and  reluctantly  ad- 
hered to  In  Railway  Co.  v.  Welch.  72  Tex. 
29S,  10  S.  W.  Rep.  620,  Ib  "that  the  negli- 
gence ot  a  servant  of  one  grade  Is  as 
much  one  of  the  risks  ot  the  bnsiness  as 
the  negligence  of  another,  and  it  seems 
ImpoBBlble,  therefore,  to  hold  that  the 
servant  contracts  to  mn  the  risks  of 
the  negligent  acts  or  omissions  on  the 
part  u(  one  class  of  servants,  and  not 
those  of  another  class."  Discussing  the 
principle  npon  which  it  Is  asserted  that 
the  rule  is  founded, — that  It  is  calculated 
to  make  servants  In  a  general  ur  common 
employment  watchful  of  each  other,  and 
to  promote  carefulness  in  the  performance 
of  their  duties,— it  is  well  suggested  In 
this  connection,  by  the  court  in  that  case, 
that,  if  this  principle  be  sound,  it  would 
seem  toapply  only  to  those  servants  whose 
duties  bring  them  Into  "Juxtaposition," 
to  alTurd  an  opportunity  lor  the  exercise 
of  that  watchfulness  which  it  Is  the  pol- 
icy of  the  rule  to  encourage.  We  think  it 
may  be  inferred  that  it  was  the  recogni- 
tion of  this  principle  that  influenced  the 
court's  charge  In  confining  the  doctrine  of 
fellow-servants  to  those  different  classes 
or  departments  of  the  same  service  be- 
tween which  there  was  such  a  connection 
as  brought  the  servants  in  contact  or 
"Juxtaposition ;"  and,  while  the  charge  in 
tbis  respect  is  sustained  by  the  leading 
principle  or  reason  of  the  rule  itself,  It  is 
still  not  in  accordance  with  the  rule  de- 
clared in  our  state.  It  was  said  in  the 
rase  last  cited  that, '"however  unsatis- 
factory may  be  the  reasons  assigned  for 
tlie  doctrine,  it  is  too  well  established,  and 
its  limits.  In  so  far  as  the  question  before 
us  is  concerned,  too  well  defined,  to  permit 
OS  to  intrench  upon  it."  As  the  court  felt 
in  that  case  "constrained  by  former  opin- 
ions of  the  court,  and  the  weight  of  au- 
thority elsewhere,"  to  adhere  to  the  rule 
annonncefl  In  the  cases  cited,  so,  too.  do 
we  feel  that  In  this  case  it  should  be  held 
that  those  operating  the  irain  which 
caused  the  injury  to  appellee  were  bis  fel- 
low-servants, and  that  the  rule  ought  not 
to  have  been  limited  by  the  charge  to 
those  cases  where  there  is  a  connection 
lietween  the  different  grades  of  employ- 
ment, bricging  the  servants  in  contact 
with  each  other.  It  is  proper,  we  think, 
in  this  connection,  to  remark  that  the 
case  of  Railway  Co.  v.  Welch,  supra, 
which  removed  any  uncertainty  which 
may  have  previously  existed  on  this  vexed 
question,  had  not  been  decided  at  the  time 
uf  the  trial  of  this  case  below.  We  con- 
clude that  there  was  error  in  the  general 
charge,  as  above  indicated.  We  think, 
forther,  tiiat  the  special  instruction  given 
at  the  appellee's  request  should  not  have 
iieen  given,  and  that  asked  by  the  appel- 
lant ought  to  have  been  given. 

There  Is  another  feature  of  the  case  ot 
Railway  Co.  v.  Welch,  supra,  antilogous 
to  tlie  qnestlon  growing  oat  of  the  charge 
submitting  the  Issue  to  the  Jury  whether 
appellee  wiw  at  the  time  of  bis  injury  in  the 
employment   of   the  company,     in  that 


case  the  plaintiff  was  foreman  of  a  bridge 
gang,  whose  duty  It  was  to  construct  and 
repair  bridges,  etc.  He  was  sleeping  In  a 
car  provided  by  the  company  for  that 
purpose,  which  was  on  a  side  track,  and 
was  injured  through  the  negligence  of  an- 
other employe  of  the  same  company  oper- 
ating a  freight  train,  which  collided  with 
the  car  In  which  he  was  sleeping.  It  was 
held  that  he  was  liable,  although  not  then 
at  work  for  the  company,  to  be  called 
upon  at  any  time  to  go  out  with  his  gang 
un  duty  on  the  road.  Upon  these  tacts  it 
was  decided  that  he  must  bo  held  to  have 
been  on  duty  at  the  time  he  was  injured, 
etc.  In  this  case  ive  think  it  is  evident 
from  the  tacts  testlHed  to  by  the  appellee 
that  he  was.  In  contemplation  ot  law,  in 
the  employment  ot  the  company  at  the 
time  of  the  collision.  His  presence  in  the 
car  on  the  side  track  at  the  time  of  the 
collision  can  be  explained  in  no  other  way, 
under  the  proof.  It  was  only  by  reason  ot 
the  fact  that  he  was  an  employe  of  tha 
company  that  be  was  in  the  car  on  the 
side  truck  at  the  thne  he  was  injured.  We 
do  not  wish  to  be  understood  as  holding 
that,  if  the  fact  was  established  that  bis 
employment  had  terminated,  he  could  not 
recover  In  a  proper  case:  but  we  mean  to 
say  that  we  do  not  think  that,  under  the 
facts  in  this  case,  his  employment  hnd 
ceased,  or  that  he  was  not,  in  conteiuDla- 
tion  of  law,  at  the  time  ofthe  Injury,  In  the 
aerrlce  nf  his  employer.  We  think  that  he 
was  In  such  employment. 

A  supplemental  assignment  raises  the 
question  of  the  sufflclency  of  the  evidence 
to  support  the  judgment,  on  the  ground 
that  the  evidence  shows  that  the  Interna- 
tional ft  Great  Northern  Railroad  was  op- 
erated at  the  time  of  the  Injury  under  a 
lease  by  the  Missouri  Pacific  Railway 
Company,  and  the  appellee  was,  when  in- 
jured, in  the  service  of  the  latter  company, 
and  Injured  by  the  servants  of  said  com- 
pany. This  question  is  not  raised  by  the 
motion  for  a  new  trial.  Under  the  au- 
thority of  Barrel!  v.  Cattle  Co.,  78 Tex.  616, 
11  S.  W.  Rep.  H6S,  ft  was  held  that  an  as- 
signment based  on  grounds  of  the  above 
character  would  not  be  considered  unless 
specified  in  the  motion  for  a  new  trial. 
We  do  not  find  that  this  ground  is  set  up 
In  the  motion  contained  In  the  record. 
For  the  reasons  given  we  think  the  Judg- 
ment should  be  reversed,  and  the  cause 
remanded. 

Mark.  .7.,  did  not  sit  in  this  case. 

Statton,  C.  J.  Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


GcLF,  C.  &  S.  F.  Ry.  Co.  et  aJ.  ▼.  Loonib. 
.   (Supreme  Court  of  Texas.    Nov.  8i,  1891.) 

TSLIGBAFH  OOMPAHiaS— FaILUBB  TO  DbUVBB  MBS- 
SAOB— DaMAOM. 

1.  In  sn  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  where  it  ap- 
peared that  plaintiff,  who  was  ooostructing  a 
buildlnff,  went  to  C.  for  materials,  leaving  the 
plans  with  his  workmen;  that  afterwards  he  tel- 
egraphed that  the  plans  be  sent  to  C,  but  the 
message  was  not  delivered;  that  while  at  C. 
be  agreed  on  the  materials  and  pric<9S,  but  could 
not  conclude  eontracts  for  the  material,  in  the  ab- 
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sence  of  the  plans;  that  afterwards  tbe  prioe  of 
the  material  advanced, — an  instruction  that 
plaintifF's  measure  of  damage  was  "the  amount 
be  paid  for  the  message,  the  value  of  plaintiff's 
time  lost,  and  the  difference  he  bad  to  pa^  by  rea- 
son of  the  advance  In  tbe  prioe  of  material*'  waa 
property  given. 

2.  The  refusal  to  inatmot  the  jury  tbat  it 
was  plaintiff's  duty  to  use  reasonable  efforts  to 
avoid  or  lessen  bis  damage,  and  if  a  reasonably 
prudent  business  man  would  have  sent  sLother 
telegram  for  the  plans,  and  if  such  telegram  had 
been  sent  the  plans  would  have  reached  plaintiff 
in  time  to  have  consummated  his  contract,  then 
plaintiff  is  only  entitled  to  compensation  for  tbe 
value  of  his  time  and  expense  daring  the  extra 
time  be  would  have  been  kept  at  C.  on  account  of 
tbe  delay,  was  error. 

3.  Defendant  is  not  relieved  from  liability 
for  special  damage  resulting  from  such  delay,  by 
tbe  face  that  at  the  time  tbe  message  was  sent  it 
bad  no  notice  of  tbecontraots  plaintiff  was  about 
to  enter  into,  or  the  damages  liable  to  arise  from 
such  delay. 

ComiDifssionera'declRlon.  Section  B.  Ap- 
peal from  district  court,  Bosque  county ; 
J.  M.  Hai.l,  Judge. 

Action  by  P.  J.  Loonie  againat  tbe  Gulf, 
Colorado  &  Santa  Fe  Railway  Company 
and  the  Western  Union  Telegraph  Com- 
pany for  dumagt?  for  delay  in  the  delivery 
of  a  message.  Trial  was  bad  to  a  ]ury, 
and  reunited  In  a  diMmiBsal  as  to  tbe  West- 
ern Pnion  Telegraph  Company,  and  a 
Judgment  for  plaintiff  against  the  other 
defendant,  from  which  it  appeals.  Re- 
versed. 

'  J.  W.  Terry,  tor  appellant.  S.  H.  Luwp- 
kln,  for  appellee. 

Qabhett,  p.  J.  P.  J.  Lnonlb  brought 
this  Biilt  against  tbe  Gulf,  Colorado  & 
Santa  Fe  Railway  Company  and  Western 
Union  Telegraph  Company  to  recover 
damages  for  negllicent  delay  In  tbe  delivery 
of  a  telegram.  The  case  was  tried  by  a 
Jury,  and,  after  dismissal  as  to  tbe  West- 
ern Union  Telegraph  Company,  a  verdict 
was  rendered  in  favor  of  tbe  plaintlH,  as 
follows:  "We,  the  Jnry,  find  for  plaintiff 
against  the  Galf,  Colorado  and  Santa  Fe 
Railway  Company  the  following  amount, 
to-wit: 

Amount  paid  for  telegram t       75 

Number  of  days  lost,  seven,  atfSSO  per  day  140  00 
Anionnt  of  expenses  and  railroad  fare. . .  56  00 
E^tra  costs  paid  for  material 860  00 

Total tS45  75" 

—Upon  which  verdict  Judgment  was  en- 
tere<l.  Defendant  moved  for  a  new  trial, 
and  motion  was  overruled,  and  case  has 
been  properly  appealed. 

Plaintiff  was  at  the  time  the  cause  of 
action  arose  contractor  for  the  building 
of  the  Hosque  county  court-house,  in  ac- 
cordance with  certain  plans  and  specifica- 
tions. About  .luly  1. 1886,  he  started  to 
Chicago  to  contract  tor  certain  material 
to  be  used  in  the  constrnction  of  said 
court-bouse.  At  tbe  time  he  had  a  num- 
ber of  men  in  his  employment,  and  the 
bouse  was  In  tbe  course  of  construction. 
He  left  his  brother  James  Loonie  in  charge 
of  the  bnllding,  but  before  he  left  for  Chi- 
cago be  told  W.  D.  Ma  this,  the  local  agent 
and  telegraph  operator  In  defendant's 
office  at  Meridian,  that  he  was  going 
north  to  get  the  material  to  finish  the 


court-house;  tbat  he  had  left  his  brother 
James  Loonie  in  charge  of  the  worlc  and 
the  plans  and  specifleations  of  the  court- 
house: that  he  would  need  tbe  plans  and 
specifications  for  the  manufacturers  to 
see,  in  order  that  they  could  make  the  re- 
quired material;  that  he  would  telegraph 
bacic  to  bis  brother  James  Loonie  for 
them;  and  that  be  (Matbis)  must  deliver 
all  telegrams  to  James  Loonie,  In  plain- 
tiff's absence.  Plaintiff  telegraphed  ea 
roate  as  follows:  "  Kirk  wood.  Mo.,  Jaly 
3. 1886.  To  Jas.  Loonie,  Meridian,  Bosqae 
Co.,  Texas:  Send  me  by  express  to  Palm- 
er House,  Chicago,  front  elevation,  plans, 
and  entire  specifleations.  All  well.  P.  J. 
Looms."  This  telegram  was  delivered  to 
the  operator  in  charge  of  tbe  Westera 
Union  Telegraph  Office  at  Kirk  wood.  Mo., 
and  73  cents  waa  paid  by  plaintiff  for  its 
transmission.  He  told  tbe  operator  tliat 
the  telegram  was  important,  and  to  posb 
it  through.  Plaintiff  then  accompanied 
his  wife,  who  was  with  him,  to  Elmira, 
N.  Y..  where  be  left  her,  and  went  to  Chi- 
cago. He  got  to  the  Palmer  House  about 
July  7tb.  The  plans  and  specifleations 
had  not  arrived,  and  he  waited  tor  tbem 
tour  days.  In  another  connection  he  stat- 
ed that  be  was  tiieretrom  about  tlie  7tb 
to  the  1.3th  of  July.  In  the  mean  time, 
plaintiff,  who  had  with  htm  a  partial  de- 
scrlptjcin  of  the  house,  and.  from  study  of 
tbe  plans  and  specifications,  aboat  knew 
tbem,  saw  the  Dc  Borne  Manufacturing 
Company,  and  explained  to  them  the  iron 
stairs,  and  the  sice  and  dimensions  there- 
of, and  they  agreed  to  make  them  for 
bim,  but  said  they  woald  not  enter  into  a 
written  contract  until  they  could  see  the 
plans,  elevations,  and  specifications  of  the 
court-house.  He  saw  Palmer,  Fuller  A 
Co.,  manufacturers,  and  made  a  trade 
with  them  to  furnish  the  doors,  sash,  and 
blinds  for  tbe  building;  but  tbey  also  re- 
fused to  begin  work  until  tbey  conld  i;et 
tbe  plans,  elevations,  and  specifications. 
He  saw  also  and  contracted  with  Zei^ler 
Bros.,  hardware  men,  for  the  iron  and 
hardware,  and  explained  to  them  the 
plans  and  specifications,  an«l  tbey  agreed 
at  a  certain  price  to  furnish  the  hardware. 
After  plaintiff  saw  tbat  tbe  manufacturers 
would  not  commence  work  until  tbey 
could  get  the  plans  and  specifications  of 
the  conrt-house,  he  returned  to  Meridian, 
Tex.,  and  arrived  there  on  July  18''h.  Be 
found  that  the  telegram  had  not  been  de- 
livered, and  Immediately  commenced  to 
trace  It.  It  was  ascertained  that  the  tele- 
gram had  been  sent  at  (,nce  by  tbe  Wcist- 
ern  Union  Company  from  Kirkwood,  Mo., 
to  Ft.  Worth,  Tex.,  and  immediately 
transferred  to  Meridian  to  said  W.  D. 
Ma  this,  local  operator  for  tbe  defendant. 
Tbe  investigation  resulted  in  the  delivery 
of  the  telegram  to  James  Loonie  by  W.  D. 
Mathls  on  July  19th.  Plaintiff  testified 
tbat,  on  account  of  the  failure  to  receive 
tbe  plans  and  specifications  while  In  Chi- 
cago, be  was  prevented  from  carrying  oat 
bis  contracts  for  the  manufacture  of  tbe 
material  which  he  needed;  and  that  when 
he  returned  to  Chicago,  and  contracted 
for  tbe  material  in  the  latter  part  of  A u- 
gust,  the  persons  with  whom  be  had  pre- 
viously contracted  sprung  on  their  prices. 
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and  forced  biin  to  p  ly.  tn  addition  to  bia 
fli-Ht  DKi'««niPnt,  «.tiu  (or  tlie  duora,  sasti, 
and  blinds,  $150  for  tb«  hardware  and 
iron-work,  and  $300  for  tite  stairways, 
«hicli  lie  would  not  iiave  liad  to  pay  if  lie 
be'l  received  tlie  plans  aud  speclficationB 
in  time,  as  the  prices  had  advanced;  that 
he  had  paid  out  in  cash  for  railroad  fare, 
in  returniug  to  Meridian  and  baclc  aj^ain. 
$70;  and  that  be  had  lust  10  days' time, 
which  was  wortb  to  hina  $50  a  day.  Omit- 
tinj;  that  portion  of  the  cbarite  to  which 
the  verdict  does  not  respond,  the  court  In- 
strncted  the  ]ury  tta  to  the  measure  of 
damages,  as  follows:  "(1)  Tlie  amount 
he  paid  to  have  said  messase  sent  to  Jas. 
Loonie,  at  Meridian, Bosque  county, Tex. ; 
(2)  the  valne  of  the  services  of  plaintiff  for 
auy  time  he  may  have  been  compelled  to 
lose  by  reason  of  snch  negligent  failare,  if 
any,  to  deliver  said  telegram;  (3)  if  you 
find  that  the  plaintiff  was  engaged  tn  con- 
structing the  conrt-house  in  said  Bosque 
county,  as  be  alleges  in  his  petition,  end 
that  It  was  necessary  for  him  to  purchase 
certain  material  tor  the  completion  of  said 
building,  as  charged  in  the  petition,  and 
Rhail  further  find  that  he  was  compelled 
to  pay  more  for  said  material  on  account 
of  tlie  failure  to  deliver  said  telegram  in 
doe  time,  as  plaintiff  alleges,  then  you 
will  And  fur  plaintiff  as  damages  the  differ- 
ence between  the  price  at  which  plaintiff 
could  have  purchased  said  material,  if  said 
teleKrani  had  been  delivered  in  reasonable 
time,  and  the  price,  'if  any,  plaintiff  was 
forced  to  pay  fur  said  raaturlal  by  reason 
of  the  negligent  failure,  if  any,  to  deliver 
said  telegram  in  a  reasonable  time."  Ap- 
pellant reqneeted  the  following  special 
charge,  which  was  refused:  "You  are 
charged  that,  there  being  no  evidence  that 
during  the  pendAnoy  of  the  transaction 
concerning  the  telegram,  the  defendant 
company  had  [no]  notice  of  the  contracts 
which  the  |>IaiRtiff  testlfled  he  made  in 
diicago  for  the  sash,  doors,  and  blinds, 
galvaniaed  Iron-worl(,and  stairways,  you 
should  not  allow  damages  on  account 
of  the  failure  of  the  plaintiff,  by  the  delay 
in  the  telegram,  to  secure  the  performance 
of  such  contracts,  and  cunsequently  hav- 
ing to  pay  more  than  such  contract  prices 
for  the  material  or  work  contracted  for. " 
The  testimony  of  the  plaintiff  with  refer- 
ence to  bia  provisional  contracts  in  Chi- 
ca«eo  for  the  material  was  objected  to  by 
the  defendant  on  the  ground  thafdefend- 
ant.  at  no  time  during  the  pendency  of  the 
transaction  concerning  the  telegram,  the 
alleged  delay  in  the  delivery  of  which  is 
the  basis  of  this  «ult,  had  notice  of  the 
making  of  the  above-mentioned  contracts 
by  tlie  plaintiff,  and  hence  the  same  were 
not  a  proper  basis  for  damages  in  this 
snit;  and,  farther,  that  the  damages 
clnimed  on  account  of  said  contracts  are 
remote,  speculative,  and  uncertain."  A 
bill  of  exception  was  saved  to  its  admis- 
sion, all  of  which  has  been  assigned  as  er- 
ror by  the  appellant,  who  submits  this 
proposition :  "To  authorize  a  recovery  of 
special  damages  for  the  delay  in  the  deliv- 
ery of  a  n'essage,  the  telegraph  company 
must  have  had  notice,  either  from  the 
face  of  the  message  or  otherwise,  at  the 
time  of  nxrelvlng  it,  of  the  circumstances 


out  of  which  the  special  damages  might 
arise.  In  other  words,  the  fact  that  sucb 
special  damages  might  follow  must  have 
been  in  the  reasonable  contemplation  of 
the  telegraph  company  at  the  time  of  re- 
ceiving the  message." 

We  think  ther«  was  no  error  here.  The 
charge  of  the  court,  as  above  quoted,  sub 
mits  the  correct  general  rale  for  the  ascer 
talnment  of  the  damages  sustained  by  thf 
plaintiff.  They  are  sueh  as  naturally  arise 
from  the  breach  of  the  contract,  or  such 
as  may  reasonably  be  supposed  to  have 
been  in  contemplation  of  both  parties  at 
the  time  they  made  the  contract,  as  to  the 
probable  result  of  the  breach  of  It.  Dnnlel 
V.  Tele)|raph  Co.,  61  Tex.  456.  It  Is  shown 
by  tiie  evidence  that  Mathls,  the  defend- 
ant's operator  at  Meridian,  knew  of  the 
importance  of  the  telegram,  and  under- 
stood Its  nature  and  purpose,  and  he 
should  have  reasonably  anticipated  that 
the  plaintiff  would  be  waiting  in  Chicago 
for  the  plans  and  specifications,  if  be 
should  fail  to  deliver  the  telegram,  and 
that  his  delay  would  be  attended  with  tbe 
loss  of  time,  and  a  probable  advance  in 
the  prices  of  the  material,  which  the  oper- 
ator knew  plaintiff  had  gone  to  purchase. 
Plaintiff  having  gone  to  Chicago  for  the 
purpose  of  procuring  the  material,  and 
having  so  informed  Mathls,  defendant's 
operator,  it  was  not  error  to  admit  evi- 
dence that  plaintiff  had  contracted  condi- 
tionally for  the  material  at  a  stipulated 
price,  although  subsequent  to  the  notice 
to  the  defendant,  because  such  contracts 
mighthave  reasonably  been  anticipated, In 
the  nature  of  the  case.  1  Sedg.  Dam.  (7th 
Ed.)  p.  230.  Hence  it  was  not  error,  also, 
to  refuse  the  special  charge  asked  by  the 
defendant. 

But  the  appellant  requested  a  special 
charge  as  to  the  duty  of  the  plaintiff  to 
exercise  rare  and  diligence  to  avoid  loss, 
which  was  refused  by  the  court,  and  is 
made  the  basis  of  an  assignment  of  error. 
It  was  as  follows:  "Where  a  party  has 
been  damaged  by  the  wrong  of  another, 
it  is  the  duty  of  such  party  to  use  reason- 
able efforts  and  reasonable  diligence;  that 
Is,  such  diligence  as  a  reasonably  prudent 
man  would  use  under  similar  circum- 
stances to  avoid  or  lessen  his  damages; 
and,  if  you  believe  from  the  evidence  that 
after  Loonie  bad  telegraphed  for  the  plans 
and  specincattonB  at  Klrkwood,  July  3, 
1886,  he  reached  Chicago  on  .July  7th,  and 
that  by  tbat  time,  in  the  usual  conrse  of 
business,  the  plans  and  specifications  called 
fur  by  tbe  telegram  ought  to  have  reached 
Chicago,  and  tbat  they  had  not  then 
reached  Chicago ;  and  yon  further  believe, 
under  those  circumstances,  a  hnsiness  man 
of  reasonable  prudence  and  caution  wonid 
have  aent  another  telegram  to  his  agent 
Ht  Meridian  for  the  plans  and  specifica- 
tions, and,  if  such  telegram  bed  been  sent 
by  Loonie  to  his  agent  at  Meridian,  that, 
in  answer  thereto,  the  plans  and  specifica- 
tions would  have  reached  plaintiff  before 
he  left  Chicago  in  time  for  plaintiff  to  have 
consummated  bis  transactions  in  respect 
thereto,— then  you  arecharged  that,  if  you 
find  for  plaintiff  at  all,  you  can  only  allow 
bim  compensation  for  the  value  of  his  time 
and  expenses  during  the  ex^   time  be 
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would  have  been  Kept  in  Cbicasro  on  ac- 
count of  the  delay. "  Thin  instruction  lim- 
ited the  plaintiff's  right  ot  recovery  to 
conipenuatton  for  the  value  of  his  time  and 
expenaes  during  the  extra  time  lie  would 
have  been  kept  In  Chicago  on  account  of 
the  delaj.and  ignored  hla  right  to  recover 
for  the  difference  in  the  price  of  material 
reuniting  from  such  delay.  But  It  waa  In- 
cumbent upon  the  plaintiff  to  Bhow  that 
be  had  sustained  damages  by  reason  of  an 
advance  In  the  price  of  material  within 
such  a  time  as.  by  the  use  of  reasonable 
diligence,  he  could  have  had  the  plann  and 
apeclflcatlons  forwarded  to  him.  This  be 
failed  to  do.  It  was  the  latter  part  of 
August  before  be  finally  contracted  for  the 
material,  and,  although  plaintiff  testified 
in  general  terms  that  he  had  sustained 
damages  in  certain  sums  which  be  named, 
by  reason  of  the  failure  of  the  defendant 
to  deliver  the  telegram,  it  in  not  shown  by 
any  evidence  that  any  loss  would  have 
been  sustained  had  the  plaintiff  tele- 
graphed again  for  the  plans  and  specifi- 
cations, and  awaited  in  Chicago  for  their 
arrival,  or  that  there  was  an.v  advance  in 
price  of  material  until  more  than  a  month 
after  he  could  have  had  the  plans  and 
apeciflcations  by  the  use  of  reasonable 
diligence.  There  having  been  no  testi- 
mony showing  loss  within  such  reason- 
able time,  the  special  instruction  i-equested 
by  the  defendant  was  pertinent,  and 
ahnnid  have  been  given,  and  for  the  error 
of  the  court  In  refusing  It  the  judgment 
shbuld  be  reversed.  The  evidence  in  the 
case  was  sufficient  to  warrant  the  finding 
that  the  defendant  undertook  to  send  the 
mesHaKe  In  question,  and  the  refusal  of 
defendant's  request  for  a  special  instruc- 
tion to  the  contrary  was  not  error.  We 
think  that  the  points  involved  In  appel- 
lant's twelfth  assignment  of  error  have 
already  been  practically  disposed  of,  and 
do  not  mqnire  any  further  notice.  The 
Judgment  ot  th<>  court  below  should  be  re- 
versed, and  the  cause  remanded  for  an* 
other  trial,  and  we  so  report. 

Stayton,0.  J.  Reversed  and  remanded, 
as  per  opinion  of  the  commission  of  ap- 
peals. 

Plokks  v.  Smith  et  alA 
(Supreme  Comt  of  Texas.    April  20,  1886.) 
Pliadino  and  FKOor — ^Vabiakcx. 
Wbere,  In   an  action  for  breach  of  con- 
tract to  deliver  a  lot  of  mares,  the  petition  avers 
that  plaintiff  bought  ail  of  defendant's  mares  to 
be  delivered  at  a  certain  day,  and   plaintiff  tes- 
tifies that  he  boui^ht  all  of   the  mares  except  the 
old  and  crippled  ones,  there  is  a  fatal  variance 
between  the  allegation  and  the  proof. 

Appeal  from  district  court,  Bexar  coun- 
ty: O.  H.  Noo.NAN,  Judge. 

Action  by  Smith  &  Kedmond  against 
JoHe  Flores  for  breach  of  contract.  The 
petition  alleged  that  defendant  contract^ 
ed  to  deliver  all  the  mares  on  his  ranchos 
to  plaintiffs  on  a  certain  day,  at  the  price 
of  ilO  per  head.    Pliilntllf  Smith  testified 

'This  case,  filed  April  30,  188n,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
tiouthwestem  Reporter  may  cover  all  oases  in 
volume'  06,  Texas  Keportk 


that  plalntiBa  had  contracted  tor  all  the 
mares  on  defendant's  rancbus,  except  the 
old  and  crippled  one*.  There  was  no 
other  evidence  in  relation  to  tbe  contract. 
Judgment  for  plaintiffs  for  f860.  Re- 
versed. 

Breaemutt  A  Bergatrom,  for  appellant. 
\VUHa,m  Aubrey  and  Htirrison  A  Harriaon, 
for  appellees. 

Robertson,  J .  By  tbe  contract  averred 
the  plaintiffs  were  bound  to  talce,  at  the 
price  of  f  10 per  bead,  all  ot  the  defendant's 
mares.  By  tbe  contract  proven  they 
were  bound  to  take  those  only  which  were 
neltber  aged  nor  crippled.  The  number 
of  animals  embraced  in  tbe  two  contracts 
would  be  different,  and  the  aggregate  sum 
to  be  paid  would  be  greater,  In  tbe  one 
trade  than  in  the  other.  The  two  con- 
tracts are  not  the  same  in  substance. 
For  the  breach  ot  tbf  one  declared  upon 
no  damage  was  staown,  because  tbere  was 
no  proof  of  the  nomber  of  aged  or  crip- 
pled animals  in  defendant's  stock,  nor  of 
their  value.  The  plaintiffs  have  recovered 
upon  a  different  contract  from  that  put  in 
suit  by  them.  The  addition  made  by  tbe 
proof  to  tbe  pleaded  contract  cannot  be 
considered  as  mere  redundancy.  It  makes 
the  controversy  between  the  parties 
essentially  different  from  that  presented 
In  the  petition.  The  Judgment  recovered 
maybe  a  Just  result  of  thecontract  proved, 
but  to  be  sustained  it  must  be  tbe  ad- 
judication of  one  controversy  presented, 
not  by  tbe  proof  or  tbe  pleading,  but  by 
both  the  proof  and  the  pleading.  Greeni. 
£v.  §§  66,  67.  The  testimony  of  the  plaln- 
trn  Smith — tbe  only  evidence  produced  ot 
any  contract  for  the  breach  of  which  a  re- 
covery could  be  had— -ought  to  have  been 
excluded.  The  error  committed  in  ad- 
mitting it  over  tbe  defendant's  objection 
requires  a  reversal  ot  the  Judgment.  It  la 
accordingly  ordered  that  the  Judgment  be 
reversed  and  tbe  cause  remanded. 


Tbzas  &  Pac.  Ry.  Co.  V.  Be8T.> 

(Supreme  Court  of  Texas.    April  28, 188ft  ) 

Railroad  Companibs  —  Defkctive  Statioh  Ao- 
commodatioks — liabilities. 

1.  A  person  who  (roes  to  a  railway  station  to 
meet  a  friend  expected  on  the  train,  and  to  get 
on  the  train  In  case  his  friend  Is  aboard,  is  not  a 
trespasser,  but  is  entitled  to  receive  the  proieo- 
tlon  of  ordinary  oare  from  the  railway  company. 

2.  Where  such  person  is  injured  by  a  defect- 
ive platform  it  Is  error  to  charge  that,  if  plain- 
tiff knew  that  the  platform  was  defective,  out  it 
was  "necessary"  for  him  to  use  the  defective 
part,  he  can  recover,  when  the  evidence  merely 
shows  that  plaintiff  was  proceeding  in  that  di- 
rection in  answer  to  a  supposed  call  from  some 
one. 

Appeal  from  district  court,  Fannin  coun- 
ty; D.  H.  Scott,  Judge. 

Robert  T.  Best  sued  the  Texas  &  Pacific 
Railway  Company  for  personal  injuries. 
The  accident  occurred  at  a  station  on  de- 
fendant's road,  wbere  plaintiff  bad  gone 
to  meet  a  friend  be  expected  on  the  train. 

<This  case,  filed  April  23.  1886,  is  now  pub- 
lished by  request,  witn  others,  in  order  that  tbe 
Southwestern  Reporter  may  cover  all  cases  ia 
volnme  60,  Texas  Reports. 
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rialntiff  testified :  "On  the  evpning  of  th« 
Ufcideut  I  went  to  tb«  depot  to  meet  bim; 
and.  If  be  was  on  tbe  train,  intended  to 
talte  pamaRe  on  tne  train  as  tar  as  Sher- 
uibn,  ur  f  urtber,  if  neceaaary.  Did  not  see 
iiim  on  tbe  train.  I  heard  aome  one  call 
furtber  went,  and  I  thouKht  be  called  my 
name,  and  I  started  to  ro  there.  There 
were  so  many  people  on  the  platform  thai 
I  irot  off  tbe  platform  onto  the  side  track. 
When  I  walked  down  for  some  distance, 
I  attempted  to  go  across  the  platform  to 
tbe  coaches,  and,  in  dolnR  so.  I  stepped 
into  a  hole  between  tbe  rail  of  the  track 
and  plank  of  tbe  platform.  My  left  foot 
bnnf;  under  the  edge  of  tbe  platfurm,  and 
I  fell  CD  tbe  platform.  My  left  baud  was 
on  tbe  rail  of  the  main  trar-k  Just  at  the 
time  the  train  started,  and  the  wheel  ran 
over  it.  manKllng  my  llnKers  so  that  they 
had  to  be  amputated."  Jurigment  for 
plaintill  for  $2,500.  Defendant  appeals. 
Reversed. 

T.  J.  Brown  and  Evans  A  Eva.ua,  for 
appellant.  Taylor  A  Gallawajr  and  Hale 
Jt  Baldwin,  for  appdlee. 

BoBEBTSON,  J.  The  principle  which  Im- 
poeea  npon  a  railway  company  tbe  duty 
of  keeping?  in  safe  condition  its  premises 
for  tbe  use  of  a  friend  of  a  paasenKer,  ald- 
Idk  liim  to  enter  or  leave  the  train,  now 
well  established  by  adjudicated  eases, 
(Hamiltun  v.  Hallway  Co.,  04  Tex.  251, 
and  caaes  cited,)  caA  have  no  definition 
not  fairly  embracing  tbe  plaintiff's  case. 
The  plaintiff  was  not  a  trespasser  or  an 
idle  wanderer.  He  was  there  by  appoint- 
ment with  one  supposed  to  be  on  defend- 
ant's train,  with  a  view  of  becoming  hlni- 
■elf  a  pasflenirer  if  the  appointment  was 
met.  If  bis  friend  had  been  on  the  train, 
and  the  plaintiff  bad  taken  passage,  he 
woald  then  have  entered  tbe  premls-s  by 
right.  It  cannot  be  that  the  character 
of  bis  entry  Is  held  lu  abeyance  to  be 
wrongful  ab  initio  in  one  event,  and,  from 
the  beclnnlng,  rightful  in  another.  Ue 
was  there  to  become  a  passenger  in  a 
stated  contingency,  ascertainable  no- 
where else.  If  he  acted  in  good  faith, 
and  not  upon  a  mere  pretense,  be  had  tbe 
right  to  be  upon  the  platform,  and  there 
receive  the  protection  of  ordinary  care. 
The  charge  requested  by  the  defendant, 
presenting  the  plaintiff  as  a  trespasser  or 
vagrant  as  to  defendant,  was  properly 
refuKed. 

Tbe  court  instructed  the  Jury  that,  if  tbe 
plaintiff  knew  the  platform  was  defective, 
but  it  was  necessary  for  him  to  use  the 
defective  part,  he  would  be  entitled  to 
recover.  It  is  obvious  that  the  word 
"neceasaTy"  was  not  used  by  the  court  or 
underatood  by  the  Jury  in  its  proper  and 
osua)  aigniflcatlon.  It  was  not  necessary 
for  tbe  plaintiff  tn  seek  tbe  voice  he  had 
beard.  It  does  not  appear  that  it  was 
neceiwary  for  him  to  use  the  route  he  fol- 
lowed. It  tbe  word  was  nsed  in  its  cor- 
rect sense,  tbe  verdict  is  nosupported  by 
tlie  evidence.    In  its  truesigrniflratlon  the 

f>laintifT  was  deprived  of  the  benefit  of  the 
aw  applicable  to  the  case.  A  severer  rule 
was  Impoeed  upon  biro  then  could  be  re- 
quired by  law,  and  a  stricter  one  than 
his  facts  conid  fnlflll.  The  correct  teat  of 
T.18s.w.no.4 — 15 


tbe  liability  of  tbe  plaintiff  to  the  charge 
of  contributory  negligence  was  whether 
a  prudent  person,  in  the  same  situation, 
and  with  the  knowledse  possessed  by  tlie 
plaintiff,  woul'l  have  done  what  he  did. 
•See  authorities  below.  He  might  have 
the  right  to  do  what  was  done,  whether 
It  was  necessary  or  not.  If  the  word  was 
used  in  the  sense  of  "important,"  then  be 
might  be  guilty  of  contributory  negligence 
in  going  over  that  part  of  the  platform, 
whether  necessary  (In  the  sense  of  Impor* 
tant)  or  not.  In  tbe  real  meaning  of  the 
word  the  testimony  does  not  sustain  the 
verdict  under  the  charge.  In  any  other 
meaning  tbe  charge  does  not  present  to 
tbe  Jury  at  all  the  law  of  the  case.  In 
either  view,  tbe  Judgment  cannot  be  sus- 
tained. Railway  Co.  v.  Murphy,  46  Tex. 
856;  Beach,  Contrib.  Neg.  258;  note  to 
City  of  Erie  v.  Magill.  47  Amer.  Rep.  744. 
In  the  brief  of  counsel  for  appellant 
the  numerous  questions  necessarily  dis- 
posed of  adversely  by  the  verdict,  but  gen- 
erally uselessly  presented  for  review  to 
this  court,  are  properly  omitted,  while 
only  the  points  of  law  really  open  for  re- 
vision are  clearly  presented  in  accordance 
with  the  rules.  This  practice  secures  to 
the  pyrtles  the  full  benefit  of  the  appeal, 
and  at  the  same  time  causes  no  waste  of 
the  time  of  this  court.  The  Judgment  la 
reversed,  and  the  cause  remanded. 


Tbbadwat  et  Hi.  V.  Pbarib'  Adm'r. 
{Court  of  Appeals  of  Kentucky.    Feb.  4,  1893.) 

SUBBOOATION— AaSiaNMENT  OV  JUDOMBNT— Rb- 
VtVAlu 

1.  Where  a  husband,  wishing  to  save  bis 
wife's  land  from  being  sold  to  satis^  certain 
Jodgments,  applied  to  his  tather-in-law  (or  aid, 
who  Indorsed  the  husband's  note  for  an  amount 
sufHcient  to  pay  the  judgments,  with  the  distinct 
understanding  that  the  money  was  to  be  used  for 
no  other  purpose,  and  that  the  Judgments  were 
to  be  assigned  to  him  as  security  for  nis  liability 
on  the  paper,  and  the  father-in-law  afterwards 
paid  the  notes,  bis  administrator  afte*  his  death 
Is  entitled  to  be  subrogated  to  the  rights  of  Uie 
original  creditors,  and  to  havn  the  land  sold  to 
satisfy  the  judgments,  the  wife's  consent  and 
knowledge  of  the  husband's  action  being  Imma- 
terial. 

8.  The  cause  of  action  having  been  reduced 
to  a  judgment,  a  motion  to  strike  the  antion  from 
the  docitet  because  no  revivor  has  been  had  with- 
in a  year  from  the  qaallflcation  of  the  adminis- 
trator, or  from  the  time  the  action  ooiild  have 
been  revived,  will  be  denied. 

Appeal  from  circuit  court,  Montgomery 
county. 

"Not  to  be  officially  reported. " 

Action  by  W.  M.  Pharis'  administrator 
against  Siamuel  P.  Treadway  and  others. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Affirmed. 

H.  M.  Woodford,  J.  H.  llaseMfiK,  and 
W.  M.  lieckaer,  for  appellants.  Lefland 
Hathaway  and  A.  B.  White,  for  appellee. 

Prtou,  J.  The  testimony  in  this  case 
leaves  no  doubt  as  to  the  propriety  of  tbe 
Judgment  below.  Prior  to  the  month  of 
July,  1886,  tbe  Exchange  Bank  of  Mt 
Sterling  and  Louisa  Faul,  by  separate 
actions  instituted  In  the  Montgomery  cir- 
cuit court,  subjected  a  tract  of  66  acres  ot 
land  belonging  to  Amanda  M.  Treadway 
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to  the  payment  of  two  purchase-money 
notes  uf  $875  each.  The  judgment  waa  by 
default,  and  the  land  ordered  to  be  sold. 
After  thiB  judgment,  W.  M.  Pharls,  the 
father  of  Mrs.  Treadway.  paid  off  the 
Judgment  in  favor  of  the  Exchange  Banit, 
and  had  the  same  assigned  to  him.  He 
also  paid  off  the  judgment  In  favor  of  O. 
W.  and  L.  B.  Faul,  and  had  the  same  as- 
signed forhlB  henefit.  After  these  judg- 
ments had  been  rendered  and  aRsignment3 
made.  Martha  Ann  Tread  way  recovered 
a  judgment  that  was  adjudged  a  lien  for 
f  1,000.  This  judgment  was  rendered  in 
1886.  It  seems  that  the  land  was  sold  by 
the  commissioner  to  satisfy  the  two  judg- 
ments that  had  been  assigned  to  Pharis, 
and  without  regard  to  the  lien  of  Mrs. 
Treadway,  as  It  seems  she  had  not  made 
the  Judgment  lienhulders  parties  to  her 
action.  The  sale  made,  however,  was  net 
aside,  and  in  July,  18S6,  the  action  of  Mrs. 
Treadway  In  which  she  had  recovered  her 
judgment  was  consolidated  with  the  other 
two  actions  in  which  judgments  had  been 
rendered,  and  an  order  made  directing  a 
sain  of  the  land  to  satisfy  all  three  of  the 
judgments.  Twoor  moresnlesotthlHland 
were  made  under  this  Judgment,  embrac- 
ing the  three  liens,  but  each  sale  was  set 
aside,  and  the  land  ordered  to  be  rented 
out.  On  the  25th  of  March,  1887,  Pharis, 
the  assignee  of  the  two  judgments  as- 
signed him  by  the  bank  and  Faul,  died. 
In  December,  18H8,  the  Montgomery  circuit 
court  belngthen  In  session,  the  administra- 
tors of  W.  M.  Pharis  filed  their  petition  lu 
the  consolidated  cases,  alleging  the  death 
of  Pharis,  their  qualification  as  adminis- 
trators, their  right  to  the  judgments  by 
reason  of  the  assign  ment.thenou  payment, 
etc.  They  were  substituted  to  the  rights 
of  the  original  judgment  creditors,  and  a 
Judgment  finally  rendered  directing  the 
land  sold  to  pay  the  two  Judgments. 
When  the  administrators  (lied  their  peti- 
tion, theappeliante.and  especially  Amanda 
Treadway,  filed  an  answer,  in  which  she 
alleges  that  the  two  judgments  in  favor 
of  the  bank  and  Paul  that  hud  been  as- 
signed to  her  father  were  aarlsfled  by  the 
money  of  her  husband,  and,  the  Men  hav- 
ing been  released  in  this  manner,  her  hus- 
band had  no  right  to  consent  to  or  au- 
thorize the  assignment  to  her  father  In 
on.v  manner  so  as  to  affect  herri.«:hts; 
and.  If  this  defense  is  sustained  by  the  tes- 
timony, the  lien  was  extinguished.  It  is 
evident  from  the  proof  in  the  case  that  the 
husband  had  but  little,  if  any,  credit,  and 
was  endeavoring  to  save  his  wife's  home 
by  soliciting  aid  from  others;  that  he  did 
solicit  Ills  fnther-in-law  to  go  upon  his  pa- 
perforf2,000,apd,  by  reason  of  the  latter's 
credit,  the  money  was  obtained  irom  one 
of  the  banks  at  Winchester.  The  husband 
first  signed  the  note,  and  then  Pharis,  but 
with  the  distinct  understanding  that  the 
money  was  to  be  applied  to  the  payment 
of  the  two  Judgments,  and  Pharis  was  to 
have  them  assigned  to  him  to  secure  him 
tn  his  liability  on  this  paper.  The  check 
from  the  Winchester  bank  was  made  pay- 
able to  Pharis  for  the  amount,  and  tliat 
check  deposited  in  the  bank  at  Mt.  Ster- 
ling to  the  credit  of  Pharis,  and,  when 
the  assignments  were  made,  the  checks 


were  given '  by  Pharis  to  the  Judgment 
creditors.  Pbarls,  his  son,  and  the  hus- 
band, Samuel  P.  Treadway,  were  In  Mt. 
Sterling  on  the  day  of  the  assignment,  and 
for  the  purpose,  as  the  evidenc3  plainly 
shows,  of  carrying  out  to  the  letter  the 
agreement  between  them ;  and  this  tbey 
did,  and  for  the  reason,  as  the  sequel  dis- 
closes, Pharis  would  have  the  money  to 
pay  that  had  been  borrowed  from  the 
bank.  He  paid  a  part  of  It  before  he 
died,  and  bis  ndmiaistrators  have  paid 
the  balance  since.  It  is  contended  that  all 
this  was  done  without  the  knowledge  or 
consent  of  the  wife,  and  therefore  the  pay- 
ment of  the  judgment  released  the  lien. 
We  think  it  immaterial  whether  the  wife 
consented  or  not.  The  husband  had  the 
right  to  act  for  her  In  the  effort  to  relieve 
this  land  of  the  burden  upon  it.  It  had  to 
be  removed  or  the  land  sold ;  and  while  he 
had  ao  power  to  increase  tlie  burden,  hav- 
ing obtained  this  money,  as  the  proof 
shows  he  did,  with  the  understanding 
that  Pharis,  her  father,  was  to  have  the 
judgments  assigned  him,  she  must  abide 
by  the  result.  All  she  is  required  to  do  is 
to  pny  the  judgments,  and  that  such  was 
the  agreempnt  there  is  no  doubt;  and,  be- 
sides, the  proof  conduces  to  show  that  the 
wife  knew  of  the  arrungement.  Her 
knowledge,  however,  is  Immaterial.  The 
fact  that  the  money  was  obtained  on  her 
father's  credit,  with  the  agreement  already 
stated,  and  his  payment  of  the  borrowed 
money,  entitles  his  personal  representa- 
tives to  the  relief  given. 

There  was  a  motion  to  strike  the  action 
from  the  docket  because  no  revivor  had 
been  had  within  a  year  from  the  qualifica- 
tion of  the  administrator,  or  from  the 
time  the  action  could  have  been  revived, 
and  lengthy  briefs  filed  on  the  subject. 
There  was  no  action  to  revive.  The  cause 
of  action  had  been  reduced  to  a  judgment, 
and  all  the  personal  represent  a  tives  of 
Pharis  bad  to  do  was  to  have  the  record 
show  that  the  judgment  was  tor  their 
benefit.  The  plaintiffs  in  the  judgment  are 
all  alive.  The  defendants  seem  to  be  liv- 
ing, and  we  find  nothing  in  the  record 
from  which  this  discussion  of  revivor 
springs.  The  appellees  (the  personal  rep- 
resentatives of  Pharis)  filed  a  petition  ex- 
plaining the  manner  in  which  their  intes- 
tate became  entitled  to  these  Judgments 
after  they  had  been  rendered,  and  this 
gave  the  appellants  the  opportunity  of 
showing  that  the  money  was  paid  by  the 
husband,  and  not  by  the  father;  and,  this 
branch  of  the  case  having  already  been 
discussed.  It  only  remains  to  affirm  the 
judgment. 

Judge  Holt  not  sitting. 


Ferrili..  t.  Coombs. 
(Court  0/  Appeals  cf  Kentucky.   Jan.  14,  tBKL) 
Rbscissiok  of  Dsks. 
In  an  action  to  foreclose  a  vendor's  lien  for 
a  portion   of  the  purcbtise  money,  wbere  defend- 
ant pleads  that  platntifl  misrepresented  the  land 
as  one  connucted  piece,  and   it  appears  that  de- 
fendant held  tbe  laud  for  three  yews,  and  knew 
that  there  were  two  separate  tracts    when  he 
I  purchased  it,  tbe  deed  will  ngt  be  canceled. 
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Appeal  from  court  ot  common  pleas. 
Christian  county. 

"Not  to  be  officially  reported." 

Action  by  William  Ferrill  a^ainBt  .Tohn 
Coombb  to  enforce  a  vendor's  lleo  tor 
part  of  the  parchase  mpney  of  land  sold 
defendant.  Defendant  answered  that  the 
deed  was  only  a  temporary  contract,  to 
be  held  until  a  more  perfect  description 
could  be  had,  and  tbat  plaintiff,  by  fraud 
or  mistake,  had  represented  tbat  the  land 
teas  one  connected  piece,  whereas  it  was 
two  separate  tracts,  and  prayed  for  a  re- 
scission of  tbe  contract,  and  a  lien  on 
the  land  tor  the  money  already  paid. 
Judgment  for  defendant.  Plaintiff  ap> 
peals.     Reversed. 

Joe  McCarroll,  tor  appellant.  H.  R. 
lAtteJl,  for  appellee. 

Prtor,  J.  The  court  below  should  not 
have  rescinded  this  contract,  or  canceled 
the  deed.  The  preponderance  of  the  tes- 
timony is  with  the  plaintiff  on  the  main 
issue  presented  by  the  appellee.  It  Is 
manifest  that  the  appellee  knew  the  two 
parrels  of  land  did  not  adjoin,  and  bouKht 
them  with  bis  eyes  open;  and  if  be  did 
not  It  aRords  no  reason  for  a  rescission. 
He  dues  not  show  tbat  he  has  been  In- 
jured in  any  way,  and  his  acceptance  of 
tbe  deed,  and  possession  under  It  for  near 
three  years  after  the  sale,  shows  tbat  he 
had  snstnined  no  scrions  injury  until  he 
found  the  purchase-money  lien  was  about 
to  be  enforced.  Tbe  testimony  does  in- 
dicate that  there  was  to  be  a  survey, and, 
as  there  is  a  small  deficit  in  the  number  of 
acres,  the  chancellor  should  deduct  the 
price  per  acre,  which  wonid  be  f  7.50,  so 
as  to  account  for  the  deficit,  from  the  pur- 
chase-money notes,  and  also  the  costs  ot 
the  surrey  made  by  defendant,  and  render 
JndKment  for  the  balance.  Reversed,  and 
remanded  for  proceedings  consistent  with 
ttata  opinion. 

TuoMAssoN  y.  Hanna.  et  al. 
{Court  cf  AppeaZg  of  Kentucky.    Jan.  16, 1892.) 

DSBD — BOUNDABIBS— CiONSTBCOTIOM. 

A  deed  to  defendant  described  the  lot  oon- 
veyed  us  beKinninK  at  tbe  comer  of  B.,  and  run- 
ning west  96  feet:  thence  north  to  tbe  land  of  W. ; 
thence  east,  "with  the  line  of  W.,"95  feet,  to 
the  lot  of  H. ;  and  with  the  line  of  S.  to  the  be- 
ginning. The  land  of  W.  on  the  north  of  the  lot 
ooo veyed  did  not  extend  all  the  way  to  tbe  lot  uf 
8.,  bat  tbe  west  and  east  lines  of  the  lot  conveyed 
were  described  as  parallel,  and  it  had  always 
been  understood  that  the  north  and  soath  lines 
were  each  95  feet.  Beld.  that  the  95  feet  on  the 
north  were  not  to  be  measured  all  the  way  on 
W.'s  line,  thns  making  more  than  95  feet  to  the 
oomer  of  S.,  bat  to  be  measored  95  feet  alto- 
getber  to  the  comer  of  8. 

Appeal  from  circuit  court,  Scott  county. 

"Not  to  be  officially  reported. 

Suit  by  Elizabeth  Hauua  and  another 
against  J.  C.  Thomasson  tor  an  injunc- 
tiun.  Decree  for  complainants.  Defend- 
ant appeals.    Affirmed. 

Georf^  E.  Prewiti.  for  appellant.  Jaa. 
E.  Cautrell,  for  appellees. 

Bknnktt.  J.  The  appellees  and  the  ap- 
pellant being  the  owners  of  adjoining 
town  lota   in  tbe  town    of  Georgetown, 


the  appellees  enjoined  the  appellant  from 
building  a  fence  on  their  lond.  The  appel- 
lant claims  that  tbe  said  fence  was  on  the 
dlvlBlon  line  l>et  ween  bim  and  the  appellees. 
Is  said  fence  on  the  division  line  or  on  the 
land  of  the  appellees?  Tbe  appellant  iiur- 
cbased  from  Mrs.  Hilhard  tbe  following 
boundary  of  land  situated  in  said  town 
of  Ueorgetown :  "Beginning  on  the  north 
side  of  Main  street,  and  corner  to  the  lot 
ot  Mrs.  Hiram  Sullivan,  and  thence  run 
west,  ninety-five  feet,  to  a  stone  corner  to 
KlirabPth  and  Margaret  Haona's  lot,  and 
parallel  to  the  west  line  ot  Mrs.  Hiram 
Sullivan's  lot,  a  distance  of  five  hundred 
and  fifty-one  feet,  more  or  less,  to  the  lot 
ot  Mrs.  Warren,  (formerly  Mrs.  Miller;) 
thence  run  east  with  the  line  of  Mrs.  War. 
ren  the  distance  of  ninety-five  feet,  to  a 
stone  and  corner  with  said  Sullivan; 
thence  south  with  Mrs.  Hiram  Sullivan's 
line  to  tlie  beginning."  Tbe  boundaries 
of  a  deed  from  the  appellees  to  tbe  apiiel- 
lont  are  as  follows:  "Beginning  at  a 
stake  and  corner  to  the  lot  of  Mrs.  Hll- 
bard  on  the  north  side  of  Main  street,  and 
run  west  with  Main  street  a  distance  of 
two  feet  to  the  alley  fence  of  said  Elisa- 
beth and  Margaret  Hanna;  thence  run 
nort.h,  parallel  to  and  two  feet  from  the 
west  line  of  said  Hilbard's  lot,  to  tbe  line 
ot  Mrs.  Warren;  thence  east  with  said 
Warren's  line  two  feet  to  a  stone  and  cor- 
ner to  Mrs.  Hilbard's  lot;  thence, "  etc. 
Tbe  Hilbard  deed  to  tbe  appellant  makes 
the  corner  ot  tbe  Sullivan  lot  the  begin- 
ning corner  of  the  Hilbard  lot,  and  it 
makes  the  west  line  of  the  Sullivan  lot, 
running  back,  the  east  line  ot  the  Hilbard 
lot,  and  it  makes  tbe  rear  west  corner  of 
the  Sullivan  lot  tbe  rear  east  corner  of  the 
Hilbard  lot.  And  there  is  no  dispute 
about  the  west  line  and  the  front  and  rear 
west  comers  of  the  Sullivan  lot  being  the 
true  line  and  corners,  as  contended  for  by 
the  appellees.  It  also  appears  from  tbe 
Hilbard  deed  that  the  west  line,  running 
back,  of  the  Hilbard  lot  is  parallel  with 
the  said  west  line  ot  the  Sullivan  lot,  and 
that  the  front  and  rear  distances  are  95 
feet  each.  But  it  is  said  tbat  tbe  rear  line 
of  95  feet  distance  means  that  distance  on 
Mrs.  Wafren's  line  which  would  make  the 
Hilbard  west  line,  adding  the  two  feet 
sold  to  appellant  by  appellees,  at  tbe  place 
contended  for  by  the  appellant.  But  it 
seems  to  us  that  this  contention  is  not 
correct,  for  it  is  espllcitly  stated  In  the 
deed  that  tbe  west  lines  of  the  Sullivan 
and  Hilbard  lots  run  parallel  to  each 
other,  and  the  front  and  reur  lines  are  95 
feet  each;  but  the  contention  of  the  appel- 
lant would  make  the  rear  lines  more  than 
95  feet  long  by  several  feet,  whereas  the 
deed  says  "run  east  with  tbe  line  of  Mrs. 
Warren  the  distance  of  95  feet,  to  a  stone 
and  comer  with  said  Sullivan. "  This  lan- 
guage does  not  mean  the  distance  of  95 
feet  with  Mrs.  Warren's  line,  thence  to  Sul- 
livan's corner,  but  it  means  to  run  with 
the  Warren  line  and  to  Sullivan's  comer  a 
distance  ot  95  feet;  and,  when  it  is  consid- 
ered that  the  two  lines  running  back  are 
parallel,  and  the  weight  of  the  evidence  is 
that  tbe  lot  was  understood  to  be  equal 
distance  front  and  rear,  there  can  be  no 
doubt  that  tbe  95  feet  meant  to  tbe  SulU- 


Digitized  by 


Google 


V8 


SOUTHWEBTBRN  BEPOBTEB.  Yol.  18. 


(Ky. 


▼an  comer.  Bat  tbe  appellant  contends 
that  tbe  appellera  represented  to  him, 
when  he  applied  to  them  as  the  agent  of 
Mrs.  Hilbard  to  pnrchase  said  lot,  that 
tbe  Hilbard  lot  Included  all  the  ground 
east  ol  their  alloy  fence,  and  rnnulng  with 
said  fence  aboot  a  tbird  tbe  distance  of 
tbe  deptb  of  tbe  lot  wbere  the  fence 
cesHed.  and  then  running  In  the  same  di- 
rection to  the  Warren  line, and  then  along 
tbe  Warren  line  and  the  Sullivan  line  to 
tbe  beginning.  On  tbe  other  band,  tbe 
appellees  deny  that  the  line  was  to  run 
with  the  alley  fence,  and  extended,  etc., 
and  OoT.  Cantrell  corroborates  their  rec- 
ollertion  of  that  matter.  Tbey  say,  in 
substance,  that,  when  the  appellant  ap- 
plied to  them  as  agent  to  buy  the  lot, 
they  told  him  that  tbe  lot  fronted  on 
Main  sti-eet  95  feet,  and  cornered  at  a  gate 
post;  that  the  appellant  then  caused  the 
lot  to  be  surveyed  and  it  fronted  97  feet  to 
tbe  gatepost,  and  98  feet  to  the  center  of 
said  post;  that  they  said  Mrs.  Hilbard 
was  entitled  to  go  to  said  poHt  97  feet ; 
that  a  deed  was  diawn  up  calling  for  97 
feet  front,  and  tbe  same  dlstamie  in  the 
rear,  and  it  was  sent  to  Mrs.  Hilbard  to 
sign,  but  she  declined  to  sign  it,  because 
it  called  for  2  feet  toomucb;  that  after 
some  contention  tbe  appellees  agreed  to 
deliver  tbe  appellant  Mm.  Hilbard's  deed 
tor  96  feet  of  ground  front  and  rear,  and 
their  own  deed  for  2  feet  mure,  making 
the  97  feet  front  and  rear,  which  he  accept- 
ed. The  weight  of  the  testimony,  which 
is  corroborated  by  tbe  deeds,  sustains  this 
view.  Also,  it  is  evident  that  the  cuurHes 
and  distances  as  given  in  tbe  deed  were 
Intended  to  embrace  tbe  land  conveyed, 
not  controlled  by  mutual  or  visible  ob 
Jects,  except,  perhaps,  the  alley  fence  men- 
tioned in  giving  the  front  call;  but  there 
is  no  dispute  about  that  tratter,  as  the  97 
feet  reached  to  the  fence  at  that  place. 
Tbe  Judgment  Is  affirmed. 


Wbavbr  ▼.  Wkavfb's  Ex'b  et  al. 
(Court  of  Appeal*  of  Kentudey.   Jan.  16,  1893. ) 

WiLM— CJOSSTRUCTtOK — LiFS-ESTATS. 

A  will,  after  providiog  for  tlie  payment  of 
testator's  debts,  directed  theezecator  to  "deliver 
tbe  remainder  to  mv  wife,  •  •  •  who  is  re- 
quested and  expected  to  manag«same  to  the  best 
advantage  in  caring  for  and  educating  the  chil- 
dren and  supporting  herself. "  Held,  that  such 
will  vested  only  a  life-estate  in  the  widow. 
Frank  v.  Unz,  (Ky. )  16  B.  W.  Rep.  713,  followed. 

Appeal  from  circuit  court.  Nelson  county. 

"To  be  officially  reported." 

Action  by  J.  W.  Shields,  as  executor  of 
W.  T.  Weaver,  deceased,  and  Mary  Eliia 
Weaver,  widow  of  testator,  against  Rob- 
ert Weaver  and  Lillian  P.  Weaver,  chil- 
dren of  testator,  for  the  construction  of 
the  will.  Decree  for  defendants.  Plaintiff 
Mary  E.  Weaver  appeals.    Reversed. 

Oeorge  S,  Fulton,  for  apjiellant.  N&t  W. 
Halstetid,  for  appellees. 

Lewis,  J.  The  only  question  in  this 
case  Is  whether,  under  tbe  will  of  William 
T.  Weaver,  bis  widow  la  entitled  to  an  es- 
tate (or  life  in  the  real  and  personal  prop- 
erty devised,  remainder  to  his  two  cblU 


dren,  or,  as  adjudged  by  the  chancellor, 
each  of  the  three  persons  takes  absolutely 
one-third  thereof.    The  will  is  as  follow^s: 
"I  desire  that  John  W.  Shields  take  pos- 
session of  ail  my  estate,  both  real  and  per- 
sonal, including  -a  policy  of  insurance  oa 
my  life  of  three  thousand  dollars,  (fS.OOU,) 
as  executor  of  this,  my  last  will  and  testa- 
ment, and  manage  and  dispose  of  same  to 
tbe  best  possible  advantage;  that  is,  so 
moeb   thereof  as  may  be  necessary  tu  pay 
all   my  just  debts  and   funeral  expenseis, 
and  deliver  tbe  remainder   to    my   wife, 
Mary  EUsa  Wearer,  who  la  requested  and 
expected  to  manage  same  to  the  best  ad- 
vantage In  caring  for  and  educating  tbe 
children  and  supporting  herself."  It  seems 
to  us  tbe  language  of  the  testator  makes 
bis  Intention  to  give  to  his  widow  a  like 
estate  in  all  tbe  property  left  after  pa.viug 
debts  so  plain  that  there  is  no  need  of  re- 
sorting to  rules  of  construction.    He  di- 
rects the  executor  to  deliver  to  her,  nut  a 
part,  but  all,  tbe  remainder  of  bis  estate, 
the  possession,  use,  and  control  of  which 
be  manifestly  intended  she  should   have 
during  her  life.    No  provision  is  made  for 
either  division  of  the  real   or  distribution 
of  personal  property,  which  would    ha  ve 
to  take  place  if  she  and  the  two  children 
are  each  entitled  absolutely  and  presently 
to  one-third.    Nor  can  It  be  inferred  from 
the  language  nsed,  or  any  existing  con- 
dition, that  he  Intended  her  to  be  restrict- 
ed to  the  possession  and  use  of  less  titan 
the  whole  estate  after  payment  of  debts, 
and  delivered  to  her  by  the  executor.     In 
the  case  of  Frank  v.  Dnz,   16  8.  W.  Rep. 
712,  (decided  by  this  court  June  18.  1h»1,) 
the  language  of  the  will  was:  "Thereat 
and  residue  of  my  estate,  real,  personal, 
and  mixed,  I  give  to  my  dear  wife,  Ann 
Maria   Frank,  for  her  own   use,  and    tlie 
benefit  of  onr  children,  forever.  "*    He  also 
appointed  bis  wife  executrix  and  guardian 
of  the  minor  children,  and   requested   she 
be  allowed  to  qualify  without  security.     In 
that  case,  after  examining  and  referring; 
to  numerous  cases,  tbe  opinion  was  ren- 
dered that  the  widow  took  under  the  will 
a  life-estate,  remainder  to   the  children ; 
this  language  being  used:  "It  may  be  re- 
garded  as  settled   law  In  cases  where  the 
devise  is  by  the  husband  directly  to    hig 
wife  and  children   that   the  wife  taken  a 
Ufe-CHtute  only,  unless  there  Is  something; 
else  In  the  will  showing  a  contrary  inten- 
tion."   That  case  we  regard  as  decinive 
ot  the  question  here  presented.    Indeed, 
the  intention  of  the  testator  to  give  ti»  hia 
widow  a  life-estate  is  more  clearly  Indicat- 
ed In  this  than  in  that  case;  for  here,  an- 
llke  that,  the  estate  does  not  go  Into  pos- 
session  of  the  widow   as  executrix,    but 
what  is  left  after  paying  debts  by  an  exec- 
utor appointed  for  the  purpose  is  directed 
to  be  delivered  to  her.    Nor  is  any  provis- 
ion made  for  a  guardian  of  the  infants  to 
take  possession   of  their  share  of  tbe   es- 
tate.   It  seems  to  us  both  tbe  langnac;e  of 
tbe  testator  in   this  case  and  the  settled 
rules  of  constrnctlon  applicable  to  it    re- 
quire the  will  to  be  construed  as  giving  to 
tbe  widow  a  life-estate  in  all  the  prop- 
erty, real  and  personal,  and  therefore  the 
judgment  is  reversed  for  proceedings  con- 
sistent with  this  opinion.  ^  i 
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Wptt  ▼.  JcrrcRBON  et  ai. 
(CVmrt  ef  Avpeal*  of  Kentucky.  Jan.  28, 1899.) 
Easbhbrt— UsB  or  Well. 
A  person  wbo  O'wned  and  lived  on  certain 
land  sold  otber  land,  with  the  reservation  that  a 
one-haU  interest  in  the  well  thereon  should  be 
excepted,  and  that  he  should  hare  the  privilege 
ot  a  right  ot  way  to  and  from  the  said  well.  Aft- 
erward* he  sold  the  land  on  which  tie  lived, 
conveying  in  express  terms  his  interest  also  in 
the  well  and  right  of  way.  Held,  that  the  said 
Interest  was  not  a  mere  personal  right  reserved 
to  the  grantor  alone,  but  an  easement  appurte- 
nant to  the  land,  and  the  fact  that  the  domi- 
nant and  serrient  estates  were  not  in  contiguity 
with  each  other  was  not  indispensable  thereto. 

Appeal  from  court  of  common  pleas, 
Whitley  county. 

"  Not  to  be  officially  reported. " 

This  wns  an  action  by  Mary  A.  Witt 
aKHinst  William  Jerrerson  and  others  to 
enjoin  ttae  defendantn  from  interfering 
with  ttte  plaintin'8  rl^ht  to  use  a  certain 
well.  There  was  a  judftment  dismissing 
the  action,  and  plaintitf  appeals.  Re- 
versed. 

AJDore  Ji  Adkins,  for  appellant.  Craw- 
turd  A  Mason,  tor  appellees. 

Lewis,  J.  January  11,  1887,  J.  L.  Me- 
Clarty  and  wife  sold  and  conveyed  to  ap- 
pellee a  lot  of  land  containing  one-quarter 
of  an  acre,  the  deed  cfintaining  the  fol- 
lowing reservation:  "It  is  especially 
agreed  and  understood  by  the  parties 
hereto  that  one- half  of  the  well  is  except- 
ed, with  the  privilege  ot  the  right  of  way 
over  Haid  lot  to  and  from  said  well  by 
the  parties  of  the  first  part."  October  II, 
IUSH,  McClarty  and  wile  sold  and  conveyed 
to  appellant  a  lot  rtmtalnlog  a  half  acre, 
the  deed  containing  this  clause:  "Also  I 
hereby  grant,  bargain,  sell, and  convey  to 
said  party  of  the  second  part,  her  heirs 
and  assigns,  a  one-half  interest  In  tbR 
well  on  Wm.  Jefferson's  land,  together 
with  a  right  ot  way  to  and  from  same, 
as  is  shown  in  the  deed  from  the  party  of 
the  first  part  to  said  JeffeiBon,  to  have," 
etc.  Appellant  brought  this  action, claim- 
ing the  rightnnder  her  deed  to  use  thn  well, 
and  the  way  over  appellee's  lot  to'  and 
from  It, and  asking  an  lutunction  restrain- 
ing him  from  Interfering  to  prevent  the 
exerciHe  and  use  ot  that  tight,  which  she 
alleges  be  has  hitherto  done.  The  two 
lots  do  not  adjoin,  being  separated  by  a 
public  highway;  but  McClarty,  the  orig- 
inal owner  of  both,  lived  on  the  one  now 
belonging  to  appellant,  and  continued,  up 
to  the  time  ebe  purchased  and  took  pa»- 
ftesslon  of  it,  to  use  the  well  and  the  way  to 
it,  which  he  bad  a  right  to  do  after  his 
sale  and  conveyance  to  appellee,  only  in 
virtoe  of  the  reservation  in  the  deed. 
Antl  looking  to  the  condition  and  relative 
position  of  the  tots,  being  In  proximity, 
one  having  water  tor  domestic  purposes, 
the  other  not,  and  the  eipllcit  language 
used,  it  seems  to  uh  manifest  the  interest 
Intended  and  understood  by  the  parties 
to  be  excepted  from  the  conveyance  to  ap- 
pellee was  not  a  mere  personal  right  or 
McensA  reserved  for  the  grantor  alone, 
bnt  an  easement  appnrtenant  to  the  lot 
b«  then  lived  on,  and  afterwards  sold  to 
appellant ;  and,  raefa  being  the  case,  we 


do  not  see  why  the  same  easement  did 
not  pass  by  the  deed  to  appellant,  being 
in  express  terms  granted, for Itlsnotindls- 
pensable  to  the  existence  and  enjoyment  ot 
an  easement  that  the  dominant  and  serv- 
ient estates  should  be  In  contiguity  witb 
each  other.  Washb.  Easem.p.  8.  Where- 
fore the  judgment  dismissing  the  action 
is  reversed  for  proceedings  consistent  with 
this  opinion. 

DUMBSML  V.  DDMESNIL  Ot  OX. 

(Court  of  Appealt  «f  Kentudcu.    Jan.  38,  1889.) 

Validitt  or  Powait— Public  Polict— Sraonno 
Pbrvokmamos— Pabtibs. 

1.  In  an  action  by  a  bnsband  and  wife  to  com- 
pel the  specific  perlonnanoe  of  a  contract  of  sale 
wherein  the  validity  of  their  title  was  denied, 
it  appeared  that  the  land  was  conveyed  to  the 
wife  for  her  separate  use  for  life,  then  to  her 
children  by  her  then  husband,  and,  if  she  left 
none,  to  him  for  life,  and,  if  the  survivor  of  the 
marriage  left  no  issue  of  the  marriage  living, 
then  the  property  was  to  pass  to  tbe  heirs  of  the 
hnsband.  The  deed  provided  that  "the  power  is 
hereby  granted  to  and  vested  in  him  [husband] 
to  set  aside  and  annul  the  uses  hereinbefore  de- 
clared, or  any  of  them,  and  to  appoint  the  said 
property  to  such  other  uses,  to  spring  or  shift, 
as  he  may  declare  by  deed  or  will. "  Held,  thai 
the  power  given  to  the  husband  was  valid,  al- 
though under  it  he  mignt  select  appointees  of  the 
use  who  were  unknown  to  tbe  grantor. 

3.  Such  a  power  is  not  void  as  against  public 
policy,  on  the  ground  that  it  would  enable  one 
to  enjoy  an  estate  without  its  being  subject  to 
his  debts,  sinue  if  the  consideration  is  paid  by 
the  donee  of  the  power  his  creditors  can  take  the 
property,  and  after  the  exercise  of  the  power 
they  can  still  reach  it  in  the  hands  of  the  ap- 
pointee, unless  he  is  a  boTM  flde  puruhaser. 

S.  Where  by  virtue  of  the  power  vested  in 
the  husband  he  executes  a  deed  poll  annulling 
the  uses  declared,  and  appoints  the  property  to 
his  wife  for  life,  with  remainder  to  bis  own  use, 
and,  if  he  and  his  wife  should  sell  it,  then  to  the 
use  of  the  vendee  in  fee-simple,  and  tbe  wife 
unites  in  this  deed  and  agrees  to  hold  under  it, 
and  afterwards  they  sell  the  property  to  defend- 
ant by  contract,  In  an  action  to  enforce  the  sale, 
if  the  power  of  appointment  In  tbe  father  ia 
valid,  the  children  are  not  necessary  parties  to 
the  suit. 

Appeal  from  chancery  court,  Loaisvtile 
county. 

"To  bo  officially  reported." 

Action  by  Antoine  Uuraesnil  and  wife 
against  H.  Duniesnll  to  enforce  a  con- 
tract ot  sale.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

ChHS.  S.  Grubba,  tor  appellant.  W.  P. 
HilUmaa  and  C.  B.  Seiytnoar,  for  ap- 
pellees. 

Holt,  C.  J.  March  1,  1886,  Henrietta 
Ormsby  conveyed  a  lot  to  the  appellee 
Julia  H.  Dumesnil,  as  the  party  of  the  sec- 
ond part  in  the  deed,  tor  her  separate  use 
for  life,  and  then  to  her  children  by  her 
then  hnsband,  Antoine  Dumesnil;  if  she 
left  none,  then  to  him,  as  party  of  the 
third  part,  for  life;  and.  If  tbe  Durvlvor  of 
tbe  second  and  third  parties  left  no  issue 
of  their  marriage  surviving,  then  the  prop- 
erty to  pass  forever  to  tbe  heirs  of  the  par- 
ty of  the  third  part.  The  deed,  however, 
provided:  "Subject,  nevertheless,  to  tbe 
power  In  the  said  party  of  the  third 
part,  and  the  power  is  hereby  granted  to 
and  vested  in  him,  to  set  a^de  «nd  an- 
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nul  the  aaea  hereinbefore  declared,  or  any 
o{  tliem,  and  to  appoinc  the  said  property 
to  aucb  other  xKen,  to  spring  ur  shift,  as 
he  may  declare  by  deed  or  will,  as  he  may 
at  any  time  see  fit ;  bnt  the  power  so  vest- 
ed In  the  said  party  of  the  third  part  is 
hereby  made  subordinate  to,  and  shall 
not  be  construed  or  exercised  to  disturb 
or  interfere  in  any  way  with,  an  unsatls- 
fled  mortgage  on  the  said  property  eze- 
cated  In  pursuance  of  the  power  hereinaft- 
er granted;  and,  as  it  is  intended  to  im- 
prove the  said  property,  this  deed  Is  fur- 
ther made  subject  to  the  powerin  the  said 
parties  of  tlie  second  and  third  parts,  and 
the  power  is  hereby  granted  to  and  vest- 
ed In  them,  to  convey  by  their  Joint  deed, 
duly  acJinowledged  and  recorded,  the  said 
property  In  mortgage  in  fee-simple  to  raise 
funds  for  that  purpose;  and  in  such  event 
the  mortgagee  shall  not  be  bound  to  look 
tot  be  applies  tionuf  the  moneys  so  raised." 
Subsequently  the  appellee  Antulne  Dumes- 
dII,  in  the  exercise  of  the  power  claimed 
by  him  under  theOrmsby  deed,  executed  a 
deed  poll  annulllDg  the  uses  declared  in 
the  Orrasby  deed,  and  appointed  the  prop- 
erty tu  his  wife  tor  life,  with  remainder  to 
bis  own  use,  and,  if  he  and  his  wife  should 
sell  It,  then  to  the  use  in  fee-simple  of  t.he 
vendee.  The  wife  united  in  this  deed,  and 
agreed  to  hold  upon  the  use  declared  in  It. 
After  this  they  sold  the  property  to  the 
appellant,  U.  Dumesnll,  by  contract;  and, 
he  having  refused  to  accept  a  deed  from 
them  upon  tne  ground  that  they  could 
not  make  a  good  title,  this  action  was 
brought  by  them  to  compel  a  specitic  per- 
formance. The  lower  court  so  ordered. 
It  Is  said,  as  the  petition  shows  the  appel- 
lees have  children,  there  was  a  defect  of 
parties.  If,  however,  the  power  of  ap- 
pointment in  the  father  was  valid,  then, 
owing  to  its  exercise,  they  had  no  inter- 
est, and  were  therefore  not  necessary  par- 
ties. It  Is  urged  tJiat  the  Interest  of  the 
wife  was  her  separate  estate,  and  that  it 
cannot  by  law  be  mortgaged  for  the  hus- 
band's debt.  The  purpose  of  giving  the 
mortgage  was  to  improve  the  property. 
The  wife  was  a  party  to  the  entire  trans- 
action, and  It  was  no  more  the  debtof  the 
husband  than  her  own.  Moreover,  it  was 
authorized  by  the  conveyance  under  which 
she  acquired  the  estate.  She  took  subject 
to  it.  Counsel  for  the  appellant  say.  If  a 
power  like  the  one  now  in  question  be  up- 
held, it  will  enable  one  to  enjoy  an  estate 
without  its  being  subject  to  his  debts,  and 
therefore  it  should  be  held  invalid  as  con- 
trary to  public  policy.  This  alarm  is  un- 
founded. It,  upon  the  making  of  the  deed 
creating  the  power,  the  consideration 
should  be  paid  by  the  donee  of  the  power, 
his  creditor  could  subject  the  property; 
and,  after  the  exercise  of  the  power,  they 
could  still  reach  it  In  the  hands  of  the  ap- 
pointee, unless  be  were  a  boaa  tide  pur- 
chaser. 

Having  noticed  these  minor  questions, 
we  now  turn  to  the  main  one.  Was 
the  power  given  In  the  Ormsby  deed  to 
the  husband  to  annul  the  uses  therein 
named  and  create  others  a  valid  one?  It 
is  said  that  it  was  not,  because  the  ap- 
pointees of  the  use  whom  he  might  select 
were  unknown,  and,  being  so,  were  necea- 


snrily  not  within  the  consideration  fortbe 
Ormsby  deed.  It  was  one  of  bargain  and 
sale;  the  power  was  a  general  one,  and 
those  who  might  take  from  its  exercise 
were  unknown,  and  it  is  said  no  part  of 
the  consideration  could  therefore  be  con- 
sidered aa  moving  from  them.  Although 
the  poll  deed  named  them  and  made  them 
certain,  yet  if  the  power  to  annul  the  uses 
named  in  the  Ormsby  deed  and  name  new 
ones  was  Invalid,  then  the  change  was 
void  ab  Initio.  What  were  to  be  the  new 
uses  in  case  of  an  exercise  of  the  power 
was  not  declared  in  the  Ormsby  deed.  It 
created  what  under  the  law  of  uses  might 
be  termed  an  estate  to  commence/a  futuro, 
in  the  nature  of  a  Rhif  ting  use.  Both  the 
uses  and  beneficiaries  were  uncertain. 
Was  the  poll  deed  therefore  void?  The 
English  doctrine  of  nseB,8nd  as  introduced 
into  this  country,  is  very  complicated, 
and  many  of  its  rules  exceedingly  tech- 
nical. We  shall  not  attempt  to  review 
them,  although  the  counsel  for  the  appel- 
lant have  done  so  in  an  interesting  brief, 
showing  great  research  and  leamtug. 
The  law  upon  this  subject  has  been  great- 
ly simplified  in  this  state  by  decision  and 
statutory  provision.  For  the  most  part 
the  refined  distinctions  of  the  ancient 
law  as  to  conveyances  of  different  descrip- 
tions have  been  swept  Hway,  and  the 
technical  rules  relating  to  them  are  no 
longer  in  force.  Thus,  the  (ieneral  Stat- 
utes (chapter  24,  §  3)  provide:  "All  deeds 
of  bargain  and  sale,  deeds  to  stand  seised 
to  use,  deeds  of  release,  and  deeds  ot  trust 
shall  be  held  to  vest  the  possession  ot  the 
grantor  in  the  grantee  to  the  extent  ot  the 
estate  intended  to  be  conveyed."  This 
statute  swept  away  all  the  ancient  and 
technical  distinctions  between  these  differ- 
ent kinds  ot  conveyances  as  to  the  trans- 
mutation of  possession.  It  is  said  a  use 
cannot  be  raised  without  a  consideration. 
It  does  not  appear  whether  in  this  in- 
stance it  came  from  the  buaband  or  wife; 
but  it  does  not  matter  under  our  law, 
however,  from  whom  it  moves  to  the 
bargainor.  Our  statute  provides  that  no 
trust  shall  result  to  the  party  paying  the 
consideration  when  the  conveyance  is 
made  to  another.  The  deed  in  question 
conveys  certain  interests  to  certain  par- 
ties, but  gives  the  power  to  one  ot  the 
grantees  to  make  other  disposition  ot  the 
property.  This  is  all  of  It.  The  other 
grantees  take  subject  to  the  exercise  of 
thispower.  OnrOeneralStatutes (chapter 
63,  art.  1,  §  6)  provide:  "Any  intereot  In, 
or  claim  to,  real  estate  may  be  disposed  of 
by  deed  or  will  in  writing.  Any  estate 
may  be  made  to  commence  fji  fataro  by 
deed  in  II  Ke  manner  as  by  will,  and  any  es- 
tate which  would  be  good  as  any  execntory 
devise  or  bequest  shall  be  good  if  created 
by  deed."  Ii  property  be  given  by  will, 
with  a  power  to  one  of  the  devisees  to 
dispose  of  It  or  change  the  uses, the  power 
would  be  valid.  The  other  parties  take 
whatever  Interest  is  named  for  them,  sub- 
ject to  the  exercise  of  the  power.  While 
according  to  the  law  of  uses,  unmodiQed 
by  our  law,  an  estate  could  not  be  creat- 
ed by  a  geueral  power  of  appointment  in 
a  covenant  "to  stand  aelaed "  to  uses,  or 
in  a  deed  of  bargain  and^jMle,  liecaase  no 
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consideniHon  eoold  beeoneldered  as  mor- 
iiiK  from  an  unknown  appointee,  yet  such 
to  not  now  tbe  law  In  thto  state.  If,  for 
Instance,  a  conveyance  be  made  by  a  hus- 
band tor  tbe  use  of  the  wife  for  life  to  a 
third  party,  with  power  in  the  wife  to  dis- 
pose of  the  property  by  deed  or  will  to 
whomsoever  she  pleases,  but  in  default  of 
sucb  appointment  to  pass  to  her  heirs, 
tbe  exorcise  of  this  power  by  her  would  be 
valid,  although  the  conveyance  creating 
tbe  power  is  altogether  silent  as  to  the 
appointees,  and  theyareuuknown.  John- 
son T.  Yates,  V  Dana,  491.  If  a  considera- 
tion moves  to  the  grantor.  It  matters  not 
from  whom.  It  is  sufScient  to  give  full 
operation  to  the  deed.  It  supports  all  tbe 
UHes  named  in  it,  and  any  power  given  to 
appoint  them.  In  our  opinion  the  appel- 
IcMi  have  a  good  title  to  the  property. 
Tbe  Judgment  is  therefore  affirmed. 


Obeoobt  v.  Oatks. 
(Court  of  Appeals  of  Kentuchy.   Jan.  80,  1892.) 

Hakribd  Womak— Validitt  of  Wiu.— Bffbot  ov 

Fbobatb — Abakdoniunt  or  Homestead. 

1.  Under  Oen.  8t  o.  B8,  art.  a,  |  6,  which 
provides  that  certain  courts  may,  on  the  loinl  pe- 
tition of  a  bustwnd  and  wife,  empower  the  wife 
to  dispose  of  her  property  oy  will:  and  andor 
Gen.  St.  a  118^  {  5,  which  provides  that  no  will. 
Dot  wholly  written  by  ttie  testator,  shall  be  valid 
noiess  subacril>ed  and  acknowledged  in  the  pres- 
ence of  two  credible  witnesses,  who  shall  sub- 
scribe their  name*  to  tbe  will  In  the  presence  of 
the  testator, — a  paper  executed  by  a  married  wo- 
man as  awill,  but  not  wholly  written  by  her,  and 
made  befure  she  is  empowered  by  a  competent 
court  to  dispose  of  her  estate,  is  not  valid  unless 
subsequently  reacknowledKed  and  attested  after 
her  disability  is  removed. 

a.  An  order  of  the  county  court  probating 
and  admitting  the  paper  to  record  does  not  oper- 
ate to  make  it  a  ralid  will. 

8.  Where  a  husband  and  wife  occupy  land  as 
a  homestead,  and  at  her  death  the  husliand  re- 
moves from  it,  bat  still  boids  possession  by  a 
tenant,  and  intends  to  return  unless  he  succeeds 
In  seliinfT  it,  and  does  actually  return  and  reoc- 
cupy  it,  the  fact  tbat  he  offered  the  land  for  sale 
is  not  inconsistent  with  his  homestead  right. 

Appeal  from  court  of  common  pleas, 
Jefferson  county. 

"To  lie  offlclnlly  reported." 

Action  by  Elizabeth  Gates  against  B.  F. 
Gregory  to  recover  a  lot  of  land  claimed 
by  plaintiff  as  mother  and  heir  at  law  of 
Ada  Oregory,  deceased.  Judgment  fur 
plalntltl.    Defendant  appeals.     Reversed. 

Kohn,  Btdnl  &  Speckert.ior  appellant. 
Barton  Vance  and  Wm.  L.  Allen,  for  ap- 
pellee. 

Lb  WW,  J.  Elizabeth  Gates,  appellee, 
brongbt  this  action  to  recover  of  B.  F. 
Oregory,  appellant,  a  lot  of  land  claimed 
by  her  as  mother  and  heir  at  law  of  Ada 
Gregory,  who  died  childless,  June  9, 1890, 
owner  of  It.  Appellant,  who  Is  surviving 
husband.  In  bis  answer  set  up  title  and 
right  of  possession  nnder  her  will,  dated 
September  28, 1889,  and  probated  and  es- 
tablished by  order  of  the  Jefferson  county 
court,  made  June  16,  1890.  He  further 
stated  tbat.  December  16, 18S9,  tbe  Louts- 
vUle  chancery  court,  upon  tbe  joint  peti- 
tion of  himself  and  wife,  Ada  UrcKory,  ren- 
dered a  Judgment,  in  pursuance  of  section 


8,  c.  62,  art.  2,  Gen^  St.,  empowering  her, 
besides  other  acts,  to  dispose  of  her  prop- 
erty, as  a  single  woman,  by  will  or  deed, 
and  that  the  paper  in  question  was,  be- 
tween the  date  of  tbat  Judgment  and  her 
death,  repeatedly  and  deliberately  adopt- 
ed, recognised,  and  declared  to  be  ber  last 
will.  To  that  answer  a  general  demurrer 
was  sustained ;  whereupon  appellant  filed 
an  amended  answer,  in  which  be  stated 
he  and  bis  wife  were  bona  ttde  house-keep- 
ers, occupying  the  lot,  and  prayed  tbe 
court  to  adjudge  the  right  to  occupy  and 
use  it  as  his  homestead,  as  provided  by 
section  16,  art.  13,  c.  38,  Gen.  St.  But  tiie 
Issue  made  by  the  amended  answer,  and 
reply  to  it,  having  Mea  submitted  to  the 
court  for  trial  upon  an  agreed  statement 
of  facts,  appellant  wns  adjudged  not  enti- 
tled to  hold  and  occupy  the  lot  in  dispute 
as  a  homestead ;  but  the  final  JudRment 
was  for  recovery  of  it  by  the  plain tlCf,  and 
a  writ  of  possession  awarded.  Tbe  deed 
of  date  May  14, 1889,  clearly  did  not  oper- 
ate to  secure  the  lot  to  tbe  separate  use  of 
Ada  Gregory,  with  power  to  dispose  of  it 
by  will,  in  meaning  of  section  4,  c.  113, 
Gen.  8t.,  nor  do  we  understand  counsel 
to  so  contend;  but  there  was  acquired 
thereby  merely  a  general  estate  therein. 
Consequently  she  had,  at  date  of  the  will 
under  which  be  claims,  no  power  to  de- 
vise it  to  her  husband,  and  her  attempt 
to  do  so  was  wholly  inetfectnal.  Nor  do 
we  think  tbe  judgment  of  the  Louisville 
chancery  court,  subsequently  rendered, 
had  effect  to  vitalize,  or  at  all  related  to, 
it.  It  was  Intended  and  operated  only  to 
empower  her  to  thereafter  dispose  of  her 
estate  by  will. 

It  does  not  appear  that  she,  after  that 
Judgment,  either  executed  another  will, 
or,  in  the  manner  required  by  law,  reac- 
knowledged  the  original  paper  as  her  last  * 
will.  It  is,  however,  as  already  men- 
tioned, oilpged  In  the  answer  that  she  did, 
after  that  judgment  was  rendered,  delib- 
erately recognize  and  declare  tbe  paper  In 
question  to  be  ber  last  will,  and  left  it  as 
sucb ;  and  it  is  argued  that  her  acts,  thus 
described,  were  sutflctent  to  make  It  a 
valid  and  complete  last  will.  Section  5,  c. 
118,  on  wills,  expressly  provides  no  will, 
not  wholly  written  by  the  testator,  shall 
be  valid  unless  his  subscription  to  it  shall 
be  made  or  the  will  acknowledged  by  him 
In  the  presence  of  at  least  two  credible 
witnesses,  who  shall  subscribe  the  will 
with  their  names  In  tbe  presence  of  the 
testator.  The  paper  in  question, executed 
or  attempted  to  be  executed  by  Ada  Greg- 
ory while  a  married  woman,  and  before 
she  was  empowered  by  the  Judgment  men- 
tioned to  BO  dispose  of  ber  estate,  was  a 
nullity,  and  therefore,  not  having  been 
wholly  written  by  her,  could  not  be  ren- 
dered valid  tor  any  purpose  without  a  re- 
acknowledgment  by  her  In  tlie  presence 
of  two  credible  witnesses,  subscribing 
their  names  In  her  presence.  In  the  case 
of  Porter  v.  Ford,  82  Ky.  191,  the  will  was 
wholly  written  by  tbe  testatrix,  and  hav- 
ing, after  death  of  her  husband,  been  rec- 
ognized and  adopted  by  her  as  her  last  will, 
not  merely  by  declarations  to  that  effect, 
but  by  changes  made  in  it  from  time  to 
time,  and  by  directions  as  to  the  place  In 
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Ttrhlch  It  was  eaivftilly  |}re«erved  and  conid 
be  fuund  after  her  death,  waa  held  to  be 
▼alld  and  effectual  bb  her  last  will.  But 
the  decUion  waa  placed  on  the  ground 
that,  being  a  holograph  will,  the  statute 
did  not  require  it  to  be  acknowledged  by 
her  in  the  presence  of  attenting  wltnenafe. 
And  a  distinction  was  there  made  between 
It  and  the  will  of  a  married  woman  not 
wholly  written  by  herself;  which  latter. 
It  was  held,  could  not  be  rendered  valid 
without  reacknowledgmentand  reattesta- 
tlon  of  witnesses.  Therefore,  assuming, 
as  we  think  may  be  done,  that  a  Judg- 
ment to  that  effect  as  fully  empowers  a 
married  woman  to  djapose  of  her  estate 
by  will  as  she  would  be  after  death  of  her 
bnsband,  when  she  had  become,  In  fact, 
a  single  woman,  still,  in  order  to  render 
effectual  for  disposing  of  her  general  es- 
tate a  paper  executed  for  her  will  before 
removal  of  the  disability  In  either  mode 
mentioned,  it  must  appear.  If  not  wholly 
written  by  her,  to  have  been,  at  the  time 
she  was  empowered  to  make  it,  acknowl- 
edged and  attested  as  In  exprt^ss  terms 
prescribed  by  the  statute:  and,  as  such 
requirement  was  not  complied  with,  the 
paper  nnder  consideration  cannot  be  re- 
garded as  a  valid  will  for  any  purpose. 

Nor  does  It  seem  to  us  the  order  of  the 
countv  court  probating  and  admitting 
the  paper  to  record  operated,  as  arcrned, 
to  make  It  a  valid  will ;  for  as  Ada  Greg- 
ory was  not,  at  the  date  it  was  executed, 
empowered  by  law  to  dispose  of  her  gen- 
eral estate  by  will,  no  legal  effect  can  be 
given  to  her  attempt  to  do  so.  but  the  In- 
strunipnt  must  be  treated  as  a  nullity, 
notwithstanding  the  order  of  the  county 
court, showing  it  was  at  its  date  executed 
and  acknowledged  In  presence  of  attest- 
ing witnesses. 

But  we  think  that,  according  to  the 
agreed  statement  of  facts,  appellant  was 
entitled  to  the  land  as  a  homestead.  At 
death  of  his  wife  they  were  so  occupying 
It;  and  though  he,  after  that  event,  re- 
moved from  it,  he  still  held  possession  by 
a  tenant,  and  Intended  to  return  to  it,  un- 
less successful  in  selling  it,  which  he  was 
attempting  to  do,  believing  he  owned  it 
nnder  his  wife's  will.  In  fact,  he  did, 
about  the  middle  of  February,  1891,  re- 
turn to  and  reoccnpy  It,  and  was  in  pos- 
ftession  when  the  Judgment  appealed  from 
was  rendered.  His  attempt  and  offer. to 
sell  the  lot  cannot  be  regarded  as  at  all 
Inconsistent  with  his  homestead  right,  be- 
cause the  owner  of  a  homestead  may  sell 
It,  and  reinvest  the  proceeds  in  another 
homestead,  without  let  or  hindrance  of 
his  creditors.  For  the  error  indicated  the 
Judgment  is  reversed  for  further  proceed- 
ings consistent  with  this  opinion. 


CtiRBAN  ▼.  Taylok  et  at. 
(Court  of  Appeaia  of  Kentuchy.    Jan.  80, 1893.) 

BbIBIRT  at  EUCOTIONS — FaLSB  iMPKISOimiNT. 

1.  Gen.  St.  c.  88,  art.  12,  |J  11,  IS,  relating 
to  elections,  provide  that  whoever  shall  bribe 
aaotber  shall  be  fined  and  imprisoned,  and  be 
exdaded  from  snSrage  for  five  years.  Bection 
1,  art.  1,  provides  that  whenever  In  this  cbapter, 
or  In  any  statute  hereafter  passed,  it  Is  said  that 
an  election  shall  be  held,  or  an  equivalent  ezprea- 


slon  Is  nsed  In  reference  to  a  state,  district,  or 
county  election,  it  shall  be  deemed  to  mean  an 
election  by  the  qualified  voters,  to  be  held  at 
the  voting  place  or  precincts  whose  voters  have 
a  right  to  vote  in  the  "election  of  the  officers 
designated."  Held,  that  this  statute  as  to  brib- 
ery does  not  apply  to  the  buying  of  a  vote  at  an 
election  to  take  toe  sense  of  the  voters  of  a  coun- 
ty as  to  making  a  county  subscription  to  stock  of 
a  railroad. 

3.  Such  bril>er;oonstltated  an  offense  at  com- 
mon law. 

8.  At  such  election  plaintiff  was  arrested  for 
huying  a  vote  in  the  presence  of  defendants, 
who  were  peace-officers.  Held,  in  an  action  for 
false  arrest  and  imprisonment,  that  it  was  tbeir 
duty  to  make  the  arrest. 

Appeal  from  circuit  court,  Warren  coun- 
ty. 

"To  be  ofHcially  reported." 

Action  by  T.  P.  Cnrran  against  Silas 
Taylor  and  W.B.Baker  tor  false  arrc«t 
and  Irapriaonment.  Verdict  and  Judg- 
ment for  defendants.  Plaintiff  appeals. 
Athrmed. 

Diiianey  Jt  Mitchell,  for  appellant. 
Rodes  A  Settle,  for  appellees. 

Holt,  C.  J.  The  apitellee  Silas  Taylor, 
a  peace-officer,  together  with  his  sum- 
moned assistant,  the  appellee  W.B.Baker, 
arrested  the  appellant,  T.  P.  Curran,  for 
buying  a  vote  in  the  officers'  presence  in 
an  election  to  take  the  sense  of  the  voters 
of  Warren  county  as  to  making  a  county 
subscription  to  the  stock  of  the  Hender- 
son State  Line  Kailroad.  He  sued  them 
tor  false  arrest  and  imprlsoDment.  The 
answer  is  a  plea  of  confession  and  avoid- 
ance. It  admits  the  arrest,  but  Justifies 
upon  the  ground  that  the  appellant  bad 
committed  the  offense  of  bribery.  A  trial 
was  had,  resulting  in  a  verdict  fur  the 
appellees. 

There  is  no  bill  of  exceptions,  and  there- 
fore the  only  inquiry  in  this  court  Is,  do 
the  pleadings  support  the  verdict?  There 
is  no  provision  In  the  act  of  the  legislature 
under  which  the  vote  was  taken  for  the 
punishment  of  the  buying  or  the  selling 
ot  votes.  It  is  urged  that,  as  our  statu- 
tory provision  tor  the  punishment  of 
those  doing  so  is  embraced  in  the  chapter 
of  the  General  Statutes  on  "Elections,"  a 
case  like  this  one  is  not  embraced  by  the 
law,  because  that  chapter  only  relates  to 
elections  for  officers.  In  other  word*, 
that  this  was  not  an  election,  within  the 
meaning  of  that  chapter,  and  therefora 
the  appellant  by  buying  the  vote  commit- 
ted no  offense.  If  this  conclusion  be  cor- 
rect, then  the  judgment  against  him  upon 
the  verdict  for  the  costs  of  the  action 
was  erroneous  upon  the  pleadings,  and 
must  be  reversed.  Our  statute  provides: 
"'Bribe'  or 'bribery '  means  any  reward, 
benefit,  or  advantage,  present  or  future, 
to  the  party  influenced,  or  intended  to  be 
influenced,  or  to  another  at  his  Instance, 
or  the  promise  ot  snch  reward,  benefit,  or 
advantage.  •  •  •  Whoever  shall  bribe 
another  shall,  on  conviction,  be  fined 
from  fifty  to  one  hundred  dollars,  and  im- 
prisoned from  ten  to  ninety  days,  or  both 
so  fined  and  imprisoned,  and  be  excluded 
from  office  and  suffrage  tor  live  years." 
Gen.  St.,  c.  SS,  art.  12,  SJ 11,  12.  These 
provisions,  being  in  the  chapter  upon 
"Elections,"   apply,   ot  coorae,  only    to 
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those  of  the  character  to  which  It  relates. 
Section  1  ot  the  first  article  soya:  "When- 
ever in  this  rbapter,  or  In  any  statute 
hereafti>r '  passed,  it  is  said  an  election 
shall  be  held,  or  an  equivalent  expression 
Is  used  In  refervnce  to  a  state,  district,  or 
county  election,  It  shall  bt*  deemed  to 
meun  an  election  by  the  qnallfled  voters, 
to  be  held  at  the  places  ot  Totlng  in  the 
various  precincts  or  Justices'  districts 
whose  voters  have  a  right  to  vote  in  the 
election  of  the  officers  designated. "  From 
this  it  appears  that  the  statute  relates 
only  to  elections  for  governmental  oi9- 
cers,  and  that  there  Is  none  relative  to 
one  nice  this,  which,  Kenerally  speaking,  is 
termed  an  "election."  The  statutory 
penalty  for  bribery  in  elections  relates, 
therefore,  only  to  those  for  the  election  of 
officers.  While  we  speak  of  a  vote  of  the 
people  whether,  for  instance,  a  local  op- 
tion law  shall  become  operative,  or 
whether  a  subscription  to  the  stock  ot  a 
railroad  shall  be  made  by  a  county  or 
district,  as  an  election,  yet.  striptly  speak- 
ing, it  is  not  one.  In  Marshall  v.  Dono- 
van. 10  Bush,  681,  it  was  held  that  a  vote 
as  to  a  proposed  school  tax  was  the  as- 
certainment of  the  will  of  the  people  as  an 
agency  merely,  SHlected  by  the  legislature 
to  determine  whether  a  conditional  stat- 
ote  should  become  opternttvn  in  the  par- 
ticular district,  and  was  not  an  election ; 
and  this  case  was  cited  with  approval  in 
Hall  V.  Marshall,  80  Ky.  652.  where  the 
vote  as  to  the  removal  of  a  county-seat 
was  being  considered.  The  late  consti- 
tutional convention,  recognising  what 
should  perhaps  be  regarded  as  a  detect  in 
our  statute,  declared  that  the  word  "elec- 
tions" should  include  the  derisions  ot 
queHtluns  submitted  to  the  voters  as  well 
as  the  choice  of  officers. 

Bat  conceding,  as  we  must,  that  the  ap- 
pellant did  not  incur  the  statutory  penal- 
ty, because  it  was  not  an  election,  within 
the  terms  ot  the  statute,  yet  does  it  fol- 
low that  by  the  buying  of  the  vote  be 
committed  no  offense?  We  think  not. 
It  any  oSense  was  committed  I9y  him, 
then  the  Judgment  below  must  be  af- 
firmed. It  strikes  one  at  the  outset  as 
singular,  and  exceedingly  debasing,  if  a 
person  can  thus  override  the  tree  will  ot 
the  people,  and  by  corrupting  influences 
fasten  upon  them  burdens  which  may 
prove  minous  to  them,  and  yet  be  tree 
from  all  punishment.  Such  a  state  ot 
attain  woold  sap  and  destroy  the  exist- 
oice  of  good  government.  If  it  be  cor- 
mpting  to  bribe  a  voter  to  vote  tor  a  par- 
ticular candidate  for  office,  It  is  certainly 
none  the  less  so  to  bribe  him  to  vote  for  or 
against  proposed  taxation.  A  free  vote 
is  as  Important  in  the  one  case  as  the 
other.  Indeed,  a  commnnity  will  be  more 
likely  to  rid  themselves  quickly  and  easily 
of  an  Incompetent  officer  the  not  a  burden- 
some tax.  Bribery  is  obnoxious  to  the 
common  law.  It  recognises  that  a  fair 
expression  of  the  people  is  Just  to  those 
who  bear  the  burdens  of  government, 
and  that  the  integrity  and  Independence 
of  the  voter  should  b«  carefnlly  preserved. 
It  has  been  thus  defined  at  common  law : 
"The  crime  ot  ottering  any  undue  reward 
or  remoneratlon  to  any  public  officer,  or 


other  person  Intrastnd  wltb  a  pablle  duty, 
with  a  view  to  influence  his  behavior  iutbe 
discharge  ot  his  duty."  3  Amer.  *  Eag. 
£uc.  Law,  p.  630.  It  was  a  misdemeanor 
at  common  law,  visited  by  flue  or  impris- 
onment or  both.  An  attempt  to  corrupt 
Jurymen  or  arbitrators  or  a  Judge,  or  to 
bribe  an  officer  in  the  summoning  ot  Jury- 
men, or  not  to  execute  a  process,  or  to  let 
a  prisoner  escape,  or  witnesRes  to  keep 
them  from  attending  court,  and  other  in- 
stances too  numerous  to  mention,  consti- 
tute bribery  at  common  law.  It  did  not 
permit  the  corruption  ot  one  engaged  in 
the  discharge  of  a  public  duty.  It  recog- 
nized the  evil  ot  allowing  it.  In  this  in- 
stance the  voter  was  corrupted  when  in 
the  discharge  of  a  public  duty.  He  was 
by  his  vote  helping  to  determine  whether 
a  public  burden  should  be  imposed  upon 
the  people.  It  was  substantially  held  In 
Railroad  Co.  v.  Shea,  67  Iov?o,  728,  26  N. 
W.  Kep.  901,  that  a  promise  made  to  vot- 
ers in  an  election  as  to  a  railroad  aid  tax, 
that  those  who  voted  for  it  would  be  paid 
60  cents  on  tlie  dollar  for  their  certitlcates 
of  taxes  paid  by  them,  was  bribery.  The 
act  of  the  appellant,  while  not  bribery 
within  our  statute  relative  to  elections, 
was  bribery  at  common  law;  and  was 
therefore  apublic  otfense,  which,  commit- 
ted, as  it  was,  in  the  presence  ot  the  offi- 
cer, gave  him  the  right,  and  it  was  bis 
duty,  to  make  the  arrest.  Judgment  af- 
firmed. 


LocKC  ▼.  LocKR.i 
(Court  of  AppeaU  of  KenhJuHey.  Jan.  80,  1893.) 
Absoluts  Divokcb — Obocnds. 
The  mere  fact  that  a  husband  was  at  one 
time  in  a  house  of  ill  fame,  the  proof  showing 
notbine  more,  Is  not  sufBcient  ground  for  an  al>- 
solute  divorce. 

Appeal  from  circuit  court,  Fayette 
county. 

"  Not  to  be  officially  reported. " 

Action  by  Farincy  Locke  against  E.  W. 
Locke  for  an  absolute  divorce.  From  a 
Judgment  for  a  divorce  a  luensa  et  tboro 
plaintiff  appeals.    Affirmed. 

Z.  Gibbons,  for  appellant.  George  Denny, 
tor  appellee. 

Phyor,  J.  These  young  people  married, 
and  lived  happily  together  until  the  wife 
heard  of  some  improper  conduct  on  the 
part  fit  the  husband  that  caused  her  to 
doubt  his  loyalty  to  the  marriage  vow. 
From  the  moment  the  wife  beard  ot  his 
having  been  at  one  time  in  a  house  ot  111 
fame  the  family  troubles  began,  that  fi- 
nally resulted  in  a  separation.  That  the 
wife  had  cause  to  complain  will  not  be 
questioned,  but  this  one  act,  however 
wrong  in  Itself,  the  proof  showing  his  pres- 
ence only  in  the  bouse  and  nothing  more, 
ought  not  to  be  held  sufficient  cause  to 
sever  the  marital  relation,  and  compel  the 
husband  to  surrender  all  claim  to  both 
wife  and  child.  The  home  quarrels  and 
separatum  must  be  attributed  as  much  to 
the  one  as  the  other;  and,  the  chancellor 
having  rendered  a  judgment  for  a  divorce 
a  meaaa  et  tboro,  it  is  to  be  hoped  the  fut- 
ure conduct  of  the  husband  will  besuch  as 
to  Justify  the  wife  in  giving  him  once  more 

'  Rehearing  granted. 


Digitized  by 


Google 


284 


SOUT^WESTEBN  BEPOBTEB,  VOL.  18. 


(K7 


a  pliice  in  her  affections,  and  restore  both 
to  tbe  peace  andhappineuof  domestic Ute. 
Judgment  afflriued. 


PAL.MBB  et  a1.  v.  Mt.  Stkbuno  Nat. 
Bank  et  hI. 

{Court  of  Appeals  oj  KtrOwsku.    Fab.  4,  1892. ) 

Sals — WAKRAirrr — Etidbmcb — Ihsibuotioxs  — 

HOLDBB    OF   NOTB    AS    COU.ATaBAL  —  RlflBTI  TO 

Sub. 

1.  In  an  action  on  a  note  glTra  for  tbe  price 
of  a  cow,  defendants  alleged  that  the  owner  had 
warranted  the  cow  to  breed,  and  that  she  would 
not  breod,  and  was  worthless.  The  evidence 
showed  that  the  cow  had  been  bonght  at  auction, 
and  in  the  catalogue  of  the  cattle  to  be  sold  It 
was  expressly  stated  that  none  of  the  oattle 
would  be  warranted,  exoept  as  to  title  and  pedi- 
gree. Defendants  alleged  that,  while  tbe  sale 
was  going  on,  tbe  owner  had  warranted  the 
cow  to  breed ;  but  he  was  not  corroborated  as  to 
this,  and  it  was  expressly  denied  by  tbe  owner 
and  another  witness.  HelA,  that  tbe  evidence 
showed  no  warranty. 

8.  There  was  no  error  in  the  charge  that.  If 
the  cow  was  represented  and  warranted  to  be  a 
breeder,  the  Jury  must  find  tor  defendants. 

8.  Wbere  the  answer  alleged  that  the  cow 
was  owned  Jointly  or  in  partnership,  there  was 
DO  error  in  charging  that  if  tbe  oow  was  part- 
nership property,  and  if  there  was  a  warranty 
by  one  of  tbe  partners,  the  Jury  must  find  for  de- 
fendants. 

4.  Where  defendants  on  their  motion  f«r  a 
new  trial  produced  an  aflBdavit  of  an  employe  of 
the  owner  of  the  cow  tending  to  show  that  tbe 
owner  knew  certain  facts  which  were  likely  to 
render  tbe  cow  worthless  for  breeding  purposes, 
such  evidence  was  merely  cumulative,  and  would 
not  affect  the  result,  when  there  waa  no  war- 
ranty of  the  cow  as  a  breeder. 

5.  In  an  action  on  a  note  piainttft  alleged 
that  it  had  discounted  the  paper  before  maturity, 
and  had  it  indorsed  by  the  holder.  Defendants 
claimed  that  plaintiff  hud  no  interest  therein. 
Plaintiff  amended  the  petition,  stating  that  it 
was  not  the  owner  of  tbe  note,  but  that  It  held  it 
as  collateral,  and  making  the  administrator  of 
the  payee  a  co-plaintiff.  Held,  thttt  plaintiff's 
right  to  sne  was  sufficiently  established. 

Appeal  from  circalt  court,  Montgomery 
county. 

"  Not  to  be  offlcially  reported. " 

Action  by  tbe  Mt.  Sterling  National  Bank 
and  otbers  against  Palmer  &  Bowman. 
Judgment  tor  plaintiffs.  Deteodants  ap- 
peal.   Affirmed. 

W.  A.  Suddeth.  White  «S  Brooks,  Tur- 
ner &  Son,  and  Peteta  &  Tyler,  tor  appel- 
lants. H.  L.  Stone  and  Lewis  Appemoo, 
for  appellees. 

Pbyor,  J.  Palmer  &  Bowman  pur- 
chased at  an  auction  sale  of  blooded  cat- 
tle belonging  to  tbe  Uamiltona  a  cow  for 
which  they  agreed  to  pay  f6,200.  In  VZ 
months.  Tbe  sum  was  divided  Into  two 
notes,  of  f8,100  each,  one  of  the  notes 
made  payable  to  tbe  administrator  of 
James  C.  Hamilton,  who  owned  a  one-half 
interest.  The  appellants  refuHed  to  pay 
tbe  note,  because,  as  they  alleged,  tbe  cow 
was  barren  and  worthless  to  them,  ex- 
cept for  beef.  The  Mt.  Sterling  National 
Bank  Instituted  this  action  on  the  paper, 
alleging  that  it  bad  discounted  the  paper 
before  maturity,  and  bad  the  note  in- 
dorsed by  tbe  bolder.    Tbe   defense   was 


that  tbe  bank  bad  no  Interrat  wbateror 
in  tbe  paper,  with  tbe  further  defense,  in 
which  it  is  alleged  that  tbe  owner  repre- 
sented and  warranted  the  cow  to  breed, 
and  then  in  calf,  by  a  noted  ball;  that  she 
wonld  not  breed,  and  was  not  in  calf,  as 
represented,  but  was  worthless,  etc.  The 
bank  amended  its  petition,  in  which  it  is 
srated  that  it  was  not  in  fact  the  o^ner 
of  the  paper,  but  the  same,  being  nego- 
tiable, was  taken  and  held  by  it  as  a  col- 
lateral to  Indemnify  tbe  bank  for  a  debt 
owing  it  by  the  intestate;  that  tbe  pnper 
had  been  indorsed  in  the  regular  course  of 
business,  and  held  as  an  in«iemnity,  etc. 
The  administrator  of  Hamilton  is  also 
united  as  a  party  plaintiff  in  tbe  action. 
The  case  went  to  triiil  on  the  Issue  as  to 
the  warranty  of  soundness,  with  a  yerdict 
and  Judgment  for  the  pialDtitfs.  The  tes- 
timony for  the  defense  conduces  to  abow 
the  cow  to  be  worthless,  except  for  beef; 
and  Bowman,  one  of  the  obligors,  eetali- 
llshed  the  warranty  alleged.  It  appears 
that  the  Hamiltons  had  a  large  sale  of 
this  blooded  stuck,  and  in  the  catalogue 
of  the  cattle  to  be  sold  it  waa  ezpresaly 
stated  tbat  the  administrator  wonld  not 
warrant  any  of  tbe  cattle  sold,  except 
as  to  title  and  pedigree.  This  fact  was 
known,  and  so  proclaimed  by  the  auc- 
tioneer. Bowman  says,  however,  that 
while  the  cow  was  being  sold  A.  L.  Ham- 
ilton, a  Joint  owner,  said  to  him  that  if 
be  would  buy  her  he  wonld  warrant  tbe 
cow  to  breed ;  that  she  was  then  in  calf, 
etc.  This  Hamilton  denies,  and  says  no 
warranty  whatever  was  made.  In  this 
Hamilton  is  corroborated  by  Harding, 
who  says  he  was  clerk  of  the  sale,  and 
heard  the  conversation  between  Bowman 
and  Hamilton,  in  which  Hamilton  agreed 
to  give  longer  time,  but  refused  to  war- 
rant the  cow  to  be  in  calf  or  a  breeder. 
Bowman  Is  not  corroborated  in  any  man- 
ner, except  by  Anderson,  who  says  that 
he  saw  Bowman  approach  Hamilton, 
(who  was  on  tbe  stand,  doing  the  bid- 
ding.) and  a  conversation  took  place  t>e- 
tween  them,  but  what  was  stated  by 
either  he  did  not  hear.  So  the  preponder- 
ance of  the  testimony  on  the  issue  of  the 
alleged  warranty  is  with  the  plaintiff. 
In  the  first  place,  tbe  bills  gave  notice 
that  no  warranty  would  be  made.  Ham- 
ilton and  Harding  both  swear  that,  at 
the  time  spoken  of  by  Bowman,  Hamil- 
ton refused  to  warrant  the  cow;  and  tie- 
sides,  Bowman  gave  this  negotiable  pa- 
per, and  obtained  no  evidence  whatever  of 
any  warranty  in  the  form  of  a  writin:;, 
tbat,  as  he  says,  formed  a  part  of  tbe  con- 
tract of  so  much  importance  to  tbe  par- 
ties. Tbe  testimony  further  shows  that 
the  cow  bad  two  calves  prior  to  the  sale 
made  to  the  appellants. 

It  Is  argued,  however,  that  tbe  Instmc- 
tloB  given  to  the  effect  that,  if  tbe  Jury  t>e 
lleved  the  cow  was  represented  and  war- 
ranted to  be  a  breeder,  they  must  find  for 
the  defendants,  etc.,  was  misleading,  be- 
cause the  Jury  might  have  supposed  that 
before  they  could  find  for  the  defendants 
they  must  believe  there  waa  both  a  rep- 
resentation and  a  warranty,  when  It  Ih 
claimed  there  was  only  a  warranty.  We 
think  a  Jury  of  any  intelligence  could  not 
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■have  been  mtaled  by  the  Instruction. 
The  Bole  qaefltion  was  whether,  when 
liowman  approached  Hamilton  on  the 
-stand  of  the  auctioneer,  there  was  a  war- 
ranty made  by  Hamilton.  The  jury  un- 
derstood the  issue,  and  the  Instruction 
■cannot  be  held  erroneous. 

It  Is  allqted  in  the  answer  that  the  cow 
was  owned  Jointly  or  in  partnership  by 
•James  C.  and  A.  L.  Hamilton,  and  the 
Jury  was  told  that.  It  they  believed  the 
cow  was  the  partnership  property  of  the 
two  Hamiltons,  and  there  was  a  war- 
ranty by  the  senior  on  the  day  of  sale, 
etc.,  they  must  find  for  the  defendants  on 
their  counter-claim.  It  is  said  that.  If  the 
cow  was  owned  jointly,  the  warranty  of 
A.  L.  Hamilton  is  as  much  hindlnfc  as  it 
partnemhip  property,  and  therefore  the 
instruction  led  the  Jury  to  believe,  if  the 
cow  was  owned  Jointly  and  not  as  part- 
ners, the  defense  could  not  avail.  We  per- 
ceive nothing  in  the  objection.  It  was 
conceded  that  the  cow  belonged  to  the 
two  Hamiltons,  and  the  Jury  could  have 
made  no  distinction  between  a  Joint  In- 
terest and  an  interest  as  partners,  the 
«olc  question  being,  did  A.  L.  Hamilton 
warrant  the  cow  to  breed? 

On  the  motion  for  a  new  trial  the  appel- 
lants produced  tlie  affidavit  of  one  Mar- 
shall Johnson,  who  states  that  he  worked 
tor  the  Hamiltons  fur  six  years.  That  he 
knew  the  cuw.  She  had  one  calf  In  June, 
^SH±  After  that  she  was  sent  to  Alexan- 
der's to  be  bred,  and  after  she  was 
brouKht  homo  be  saw  the  cow  straining 
as  it  she  was  about  to  lose  her  ealf,  and 
called  Hamilton's  attention  to  the  cow's 
condition  :  and  he  remarked,  "It  was  too 
bad. "  Tlin  cow  never  dropped  a  ca!{  after 
that  time  on  Hamilton's  place.  This  evi- 
dence was,  at  bext,  cumulative,  and  could 
nut  have  changed  the  result  on  the  isaue 
as  to  the  warranty,  as  it  Is  manifest  from 
the  proof  that  no  warranty  was  made. 

Another  reason  for  reversal  is  urged. 
It  is  raid  there  is  no  evidence  that  the 
bank  held  the  paper  as  collateral,  and 
having  no  Interest  in  the  cause  of  action, 
and  no  right  to  Institute  the  proceeding, 
could  not  by  an  amendment  make  the  real 
party  In  Interest  a  co-plulntitr,  and  then 
proceed  to  a  trial  or  Judgment.  This 
question  is  tenable  where  there  is  nothing 
showing  any  right  or  interest  in  the  orig- 
inal DtalntifT;  but  here  th<*  bank  exhibits 
the  note  with  the  Indorsement  of  the 
owner,  and  alleges  that  it  was  held  as  a 
collatei;pl.  The  real  owner  is  then  united 
as  plaintiff  In  the  same  amendment  where 
the  right  of  the  original  plaintiff  to  sue  is 
set  forth.  The  possession  of  the  note  is 
evidence  ot  the  right,  and.  while  there  is 
no  proof  as  to  the  paper  being  held  as  col- 
lateral, the  defense  has  been  heard  on  the 
issue  made  by  the  answer,  and  the  pos- 
session of  the  note  in  the  first  place  by 
the  bank,  with  the  averment  ot  the  inter- 
cat  of  the  bank  in  the  amended  pleading 
In  which  Hamilton's  administrator  is 
made  a  co-plalntllf.  Is  sufficient  to  estab- 
lish the  bank's  right  to  sue  in  the  first  In- 
stance, but,  not  having  a  perfect  title, 
shonld  have  made  Hamilton's  admlnis- 
tratora  party  plalntlH  or  defendant;  and, 


this  having  been  done  by  the  ainended 
pleading,  we  perceive  no  error  on  that 
ground.    Judgment  affirmed. 

Hoi.T,  Ci  J.,  not  sitting. . 


Thompson  ▼.  Elmorc  et  al. 
(Coturt  <tf  Aj>pecUi  etf  KentueHq/-   Jan.  14,  189S.) 
Vktoob's  Lien— Exfobcsmbnt  aftsb  Bdbbbhdbb 

or  NOTB — TKiLNSITOBT  ACTION. 

1.  Plaintiff  transferred  to  defendant  oertslB 
land,  taking  the  note  of  defendant  and  her  hus- 
band for  the  purchase  monOT,  and  retaining  in 
the  deed  a  lien  therefor.  Defendant's  husband 
induced  plaintiff  to  surrender  to  him  the  note  as 

?iayment  for  other  land,  which  he,  by  false  and 
raudulent  mpresentations,  sold  and  aneed  to 
convey  to  plaintiff.  Held,  that  plaintiff  could, 
in  equity,  recover  the  purchase  money  due  on 
his  note,  and  could  enforce  the  lien  therefor 
against  the  land  conveyed  by  him  to  detendant 
3.  An  action  to  rescind  a  oontraot  for  the 
sale  of  land  is  a  transitory  aotion,  and  is  not 
made  local  by  Civil  Code,  |  62,  providing  that 
actions  for  the  recovery,  partition,  sale  under 
mortgage,  or  injury  to  real  property  must  he 
brought  in  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  ia  situated. 

Appeal  from  court  of  common  pleas, 
Fayette  county. 

"Not  to  be  ofBcially  reported." 

Petition  by  S.  V.  Thompson  against 
Kitty  B.  Elmnre  and  another.  Judgment 
tor  defendants.  PlaintlO  appeals.  Be- 
versed  and  remanded. 

J.  D.  Hunt  und  Morton  A  Parker,  for 
appellant.  Bnckenrldge  &  Shelby,  for  ap- 
pellees. 

Holt.  C.  J.  In  1871  the  appellant,  8.  F. 
Thompson, sold  a  tract  of  land  In  Fayette 
county  to  the  appellee  Kitty  B.  Elmore 
and  her  husband,  J.  J.  Elmore,  taking 
their  notes  for  the  unpaid  purchase  mon- 
ey, for  which  the  deeu,  which  was  made 
to  the  wife,  retained  a  lien.  In  187U  the 
huHband  sold  to  Thompson,  by  written 
contract,a  tract  of  about216  acres  of  land 
In  Jessamine  county,  and  as  a  part  of  the 
first  payment  of  the  purchase  money  the 
latter  surrendered  to  Elmore  the  note  tor 
the  balance  then  owing  for  the  Fayette 
land,  and  which  then  amounted  to  about 
S2,o00.  Elmore  assigned  to  Thompson  the 
note  of  the  tenant  for  1879,  and  the  latter 
went  into  powession  in  March,  1880.  El- 
more had  previously  conveyed  106  acres 
of  the  land  to  one  Lnndy,  but  the  pur- 
chase money  was  unpaid,  and  the  title  in 
Lundy's  heirs,  he  having  died.  The  con- 
tract between  Thompson  and  Elmore  pro- 
vided that  the  latter  was  "to  take  steps 
to  enforce  his  Hen  on  said  land,  and  pro- 
cure the  title  to  himself.  So  soon  as  he 
can  accomplish  this  the  said  Elmore  Is  to 
make  the  deed  to  the  said  Thompson." 
The  notes  for  this  unpaid  purchase  money 
were  then  held  by  one  Hanna,  Elmore 
having  assigned  them  to  him  to  secure  a 
debt.  The  balance  ot  the  land  was  under 
mortgage  to  one  Patterson  for  $3,000. 
The  appellant,  Thompson,  claims  Elmore 
represented  to  him  that  he  held  the  Lun- 
dy  notes,  and,  saving  them,  that  there 
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was  nottalDS  atmiiMt  nny  of  the  land; 
thus  trandalently  indDclng  blm  to  make 
the  purchase.  It  is  said  thifi  claim  is  un- 
Bustained,  becautie,  while  Thumpaon  ao 
teHtlflcs,  Elmore  contradlcta  him.  There 
are  other  clrcunititunceB,  however,  wliich 
Buatain  Thonipson.  The  con  tract  between 
them  does  not  mention  the  Patteraon 
mortgage,  nor  spealc  of  Hanua  beinK  the 
holder  of  the  Liindy  notes.  In  fact,  re- 
ferrinK  to  Elmore,  it  Rpeaks  of  them  as 
"his  lien."  Moreover,  the  appellant,  count- 
ins;  the  balance  owing  upon  bis  Fayette 
land  note,  paid  to  Elmore  over  $3,000, 
leaTlDg  him  owing  but  about  96,600, 
when  the  liens  on  the  land  amounted  to 
over  $8,300.  This  we  can  hardly  prPBume 
be  would  have  done  if  he  had  known  of 
their  existence,  and  that  they  were  held 
by  third  parties.  The  appellant,  diare- 
garding  the  pnrchaBe  by  him  of  Elmore, 
sued  to  recover  the  balance  that  waB 
owing  to  him  tor  the  Fayette  land  when 
be  purchasud  the  Jessamine  land,  and  to 
enforce  a  lien  therefor. 

The  petition  Btates  that  tbe  note  bad 
been  obtained  by  tbe  Bimores  by  frand. 
Before  an  answer  was  flled  the  appellant 
filed  an  amended  petition,  fully  setting 
forth  tbe  purchase  by  bira  of  Elmore,  the 
false  reprpsentations  by  bim  as  to  tbe 
land,  his  inability  to  make  title,  the  liens 
against  the  land,  tbe  insolvency  of  El- 
more, and  asking  a  rescisHion  of  the  con- 
tract upon  equitable  principles, he  offering 
to  account  for  the  reasonable  use  or  rent 
of  tbe  land  while  held  by  him.  This  plead- 
ing was  Improperly  stricken  from  the  flies. 
Its  '<b]ect  was  to  annul  the  tranHactlon 
through  which  the  appellant's  note  was 
obtained  by  tbe  Elmores.  They  then 
pleaded  payment.  An  agreed  state  of 
facta  waB  flled,  evidence  taken,  and  on 
April  10, 1H83,  the  court  entered  a  Judg- 
ment giving  the  appellant  a  lien  upon  the 
Fayette  land  for  tbe  balance  unpaid  upon 
blB  note  when  it  was  surrendered  to  the 
Elmorw  at  tbe  time  of  his  pnrchase  of  the 
JeBsamlne  land,  and  referred  the  case  to  a 
commissioner  under  proper  directions  to 
ascertain  how  much  he  was  owing,  if 
anything,  by  reason  of  tbe  use  or  rents  of 
it.  The  Judgment  further  provided  that 
whatever  might  be  found  due  upon  this 
account  should  beflrHtnpplled  In  discharge 
of  a  written  agreement  by  J.  J.  Elmore  to 
pay  extra  interest  for  indulgence  upon  the 
Indebtedness  to  the  appellant,  and  that 
the  balance,  if  any,  should  go  as  a  credit 
upon  the  principal.  The  commissioner 
acted;  made  a  report;  exceptions  were 
flled  to  it  by  the  appellees:  are-reference 
to  bim  ordered ;  and  then  tbe  court  en- 
tered a  Judgment,  setting  aside  that  of 
April  10, 1883,  and  dismissed  the  petition. 
Tlie  appellant  complains  of  this,  and  it  is 
difiBcultto  see  upon  what  ground  thecourt 
acted,  unless  it  be  that,  until  the  contract 
vras  rescinded  nifder  which  theappellant's 
note  was  surrendered,  he  could  not  main- 
tain an  action  upon  it;  and,  as  that  con- 
tract related  to  the  purchase  of  land  in 
3  essamine  connty,  a  rescission  could  only 
be  had  in  its  court.  A  suit  tor  a  rescisBion 
of  a  contract  for  tbe  purchase  of  land  Is, 
however,  a  transitory  action.    It  is  not 


made  local  by  section  <i2of  the  Civil  Code.* 
Page  V.  McKee,  8  Bush,  185;  McQnerry  v. 
Gllliland,89  Ky. — ,12  8.  W.  Rep.  1087; 
MaBsie  V.  Watts,  0  Crancb,  148.  Tbe  re- 
scission of  the  contract  Is  not,  however, 
the  subBtantive  relief  sought  by  tbe  appel- 
lant. His  action  Is  to  recover  a  balance 
of  purchase  money  for  the  Fayette  land, 
and  to  enforce  a  lien  therefor  against  it. 
It  is  local  to  the  courts  of  Fayette  county. 
As  an  incident  to  the  claim,  however,  and 
by  way  of  affording  complete  relief  to  the 
parties,  and  preventing  a  multiplicity  of 
suits,  it  was  proper  to  rescind  the  con- 
tract as  to  the  Jessamine  county  land, 
and  charge  the  appellant  with  whatever 
profit  he  had  derived  from  it.  Tt  is  the 
peculiar  province  of  a  court  of  equity  to 
give  complete  relief;  and  whether  theap- 
pellant's Hen  note  has  been  paid,  and 
whether  the  contract  for  the  JesHamine 
land  Bhall  stand,  are  questions  which  the 
conduct  of  the  parties  hud  so  blended  that 
it  was  proper  to  determine  them  in  this 
action.  The  amended  petition  did  not, 
therefore,  constitute  a  departure  from  the 
cause  of  action  set  forth  in  the  petition. 

Aside  from  tbe  representations  of  El- 
more as  to  the  JesHamine  land,  he  cov- 
enanted "to  convey  with  deed  of  general 
warranty."  This  bound  him  to  make  a 
perfect  title.  The  contract  was  executory. 
No  deed  was  ever  made  to  and  accepted 
by  the  appellant.  Before  this  action  was 
brought  Hanna  bad  sued  upon  the  Lundy 
notes  to  enforce  his  Hen,  and  the  106  acres 
covered  by  it  had  been  taken  from  the 
possession  of  the  appellant,  and  placed  in 
a  receiver's  hands.  This  action  whs  not, 
therefore,  prematurely  brought.  Tbe  rec- 
ord also  discloses  that  since  this  suit  was 
brought  the  land  has  been  sold  under  de- 
cree, and  purchased  by  and  conveyed  to 
Hanna.  It  la  true  Elmore  testlfles  he  has 
arranged  with  Hanna  to  convey  the  land 
when  the  apnellant  pays  what  be  agreed 
to;  but  no  deed  was  presented,  although 
this  suit  was  pending ;  nor  is  It  proven 
that  there  is  any  binding  agreement  with 
Hanna  to  thiB  effect.  It  also  appears 
that  since  this  suit  was  brought  a  decree 
hns  been  rendered  to  sell  the  balance  of 
the  land  for  the  Patterson  mortgage.  We 
have,  therefore,  not  only  a  case  of  falae 
representation,  but  inability  to  convey, 
either  of  which  authorises  a  reBcission  of 
an  executory  contract.  No  such  conduct 
ordelay  upon  the  appellant's  part  in  seek- 
ing relief  is  shown  as  to  prevent  him  from 
now  being  heard  in  equity.  He  offers  to 
account  for  all  the  benefit  he  received  from 
the  purchase  of  the  Jessamine  land.  If  it 
be  Bald  that  tbe  wife  was  not  a  party  to 
the  contract  for  its  purchase,  and  is  not 
therefore  to  be  affected  by  it,  yet  she  is 

■  Civil  Code.  I  83:   "Concerning  real  property. 

Actions  must  be  brought  In  the  coanty  in  which 
the  sut>]ect  of  tbe  action,  or  some  part  thereof, 
is  situated,  (1)  for  the  recoTery  of  real  property, 
or  of  an  estate  or  interest  tberein;  (8)  for  the 
partition  of  real  property,  ezoept  as  Is  provided 
in  section  66;  (8)  for  the  sale  of  real  property 
under  title  10,  chap.  14,  or  under  a  mortgase, 
lien,  or  otber  incumbrance  or  obarge,  except  for 
debts  of  a  decedent;  (4)  for  an  injur;  to  real  pro^ 
er^v." 
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b«  t  tbe  Toloatarr  beneflclair  ol  It.  Wbea 
Tbompson  surrendered  bis  note  noconaid- 
^ration  passed  Irum  ber.  She  can  suffer 
no  loas  by  a  resclsfdon  of  tbe  contract, 
save  an  nnjust  and  Inequltabie  advantase 
lor  wbicta  sbe  fcare  nothing  whatever. 
Tbe  benefit  to  ber  was  a  erataitous  one, 
and.  wliUe  she  should  not  be  prejudiced  by 
the  bushaud's  misconduct,  or  bis  inability 
to  comply  with  bis  contract,  sbe  cannot 
be  allowed  to  profit  by  it.  These  parties 
staonld  be  placed  ta  atata  qau.  Tbe  judg- 
ment  of  April  10, 1883.  was  a  proper  one  In 
tbls  direction;  and  tbe  one  appealed  from 
la  reversed,  and  the  cause  remanded  for 
fartber  proper  proceedlnss. 


FiBCBBL  V.  Mills,  Sheriff. 

VSuvreme  Court  vf  Arkanatu.    Jan.  88,  ISBS.) 

Fixaa — Brvacr  or  Pahdon— RBcnvBRT. 

1.  Where  a  penalty  paid  for  the  nse  of  tbe 

aonn^  by  one  oonviotM  of  a  crime  was  retained 

by  the  aheriir  until  after  pardon,   the  penalty 

stiould  be  ref  ooded,  as  not  navlng  vested  in  the 

county. 

a.  The  executive  power,  under  Const  art.  6, 
1 18,  to  remit  a  penalty  by  pardon,  is  not  abro- 
Ksted  by  Mansf.  Dig.  }  6MU,  whicb  directs  that 
Snaa  abatl  be  used  for  coanty  purposes. 

Appeal  from  circuit  court,  Pulaski  coun- 
ty: Joseph  W.  Mabtin,  Judge. 

Petition  of  T.  O.  Flschel  for  a  rule  upon 
Anderson  Mills,  sheriff,  to  return  the 
amoont  of  a  certain  penalty  paid  on  con- 
viction of  carrying  concealed  weapons. 
Tbe  case  was  submitted  to  the  court, 
sittinR  as  a  Jury,  upon  the  following 
agreed  statement  of  facts:  "It  is  agreed 
by  the  parties  hereto  that  T.  G.  Flschel 
was  convicted  in  Pulaski  county,  state 
of  Arkansas,  of  the  oBense  of  carrying 
concealed  weapons;  that  be  was  fined 
thei'efor  one  hundred  dollars  Hnd  costs; 
that  said  T.  O.  Flschel  paid  A.  Mills,  shur- 
Iff  of  Pulaski  county,  the  one  hundred  dol- 
lars fine  and  the  costs  of  said  prosecution ; 
that  soon  thereafter  the  governor  of  Ar- 
kansas pardoned  the  said  T.  U.  Flschel 
for  the  said  offeuse  of  carrying  concealed 
weapons;  that  the  said  A.  Mills,  sheriff, 
when  said  pardon  was  granted  by  the 
governor,  had  not  paid  said  one  hundred 
dollars  fine  Into  the  coanty  treasury  of 
Pulofkl  county,  but  still  had  It  in  his 
bands,  and  that  he  has  never  yet  paid  It 
over  to  the  county,  but  holds  It  awaiting 
the  order  of  this  court  in  regard  thereto; 
and  that  said  Flschel  was  released  by 
said  Mills  from  custody  upon  tbe  pay- 
ment of  said  fine,  which  was  paid  to  the 
sheriff  nucondltionally. "  Upfendant  had 
jadgment,  and  petitioner  appeals.  Re- 
versed, and  Judgment  declai-ed  agreeably 
to  the  petition. 

Cb/trlea  P.  Roberta  and  James  A.  Gray, 
for  appellant.  Cbaiiea  P.  Harnwell,  tor 
appellee. 

CocKRiLL,  C.  J.  The  power  of  the  gov- 
ernor to  remit  a  fine  by  pardon  after  con- 
viction is  fixed  by  Const,  art.  6,  §  18.  Tbe 
IMt  that  tbe  statute^  directs  that  the  fine 

■  Manaf.  Dig.  |  6880,  provides  that  "ail  fines, 
penalties,  and  forfeitures  imposed  by  any  court 
or  board  at  offlcer*  attaXl  be  paid  into  the  county 
tieaaiuy  for  oooaty  porpoaes. " 


■bail  go  to  the  county  or  into  tbe  eoantf 
treasury  for  the  use  of  tbe  school  fund 
does  not  interfere  with  the  power  of  the 
executive  to  remit  it.  Baldwin  v.  Scog- 
giu,  15  Ark.  427.  The  only  question  in 
this  case  not  previously  determined  by 
this  court  is  whether  the  fund  has  passed 
tieyond  recall  while  It  is  In  the  hands  of 
tbe  sberlO  by  virtue  of  payment  made  In 
pursuance  of  the  Jnrlgroent  ol  conviction 
before  pardon.  The  Judgment  establishes 
tbe  county's  right  to  the  tine  If  it  remains 
in  force  until  the  county  can  enjny  its 
frnlts.  but  it  may  be  deprived  of  the  fruits 
by  executive  clemency.  That  is  a  condi- 
tion upon  which  tbe  Judgment  Is  rendered. 
In  collecting  the  amount  due  on  tbe  Judg- 
ment, the  sheriff  acts  as  the  arm  of  the 
court  in  whicb  the  conviction  was  had, 
and  not  as  tbe  fiscal  agent  of  tbe  connty. 
Until  be  has  paid  the  amount  Into  the 
county  treasury,  or  at  least  until  the 
connty  court  has  charged  him  with  it  in 
auditing  his  accounts,  and  has  thereby 
appropriated  It  to  the  use  of  the  connty 
by  its  Judgments,  the  county's  right  to 
the  fund  is  no  more  vested  than  it  was 
upon  the  rendition  of  the  Judgment.  But 
the  role  established  by  tbe  authorities  is 
that,  until  a  vested  right  intervenes,  the 
power  of  the  governor  to  remit  the  flne 
remains.  Baldwin  v.  Scoggin,  15  Ark. 
427;  Railway  Co.  v.  Bos  worth.  133  U.  S. 
92, 10  Sup.  Ct.  Rep.  231.  Say  the  supreme 
court  of  the  United  States  in  Knote  v.  U. 
S..  95  U.S.  149:  "The  property  [that  is, 
property  condemned  by  tbe  conrt  In  a  con- 
fiscation proceeding]  and  tbe  proceeds 
are  not  considered  as  so  absolutely  vest- 
ing in  third  parties,  or  in  the  United  States, 
as  to  be  unaffected  by  tbe  pardon,  until 
they  have  passed  out  of  the  Jurisdiction 
of  the  officer  or  tribunal.  The  proceeds 
have  thus  passed  when  paid  over  to  the 
iDdivlduai  entitled  to  them.  In  the  one  case, 
or  are  covered  into  the  treasury,  in  the 
other."  That  is  a  saccinct  statement  of 
tbe  law  governing  this  class  of  cases. 
It  Is  applicable  to  the  case  In  hand,  and 
decisive  of  it  in  appellant's  favor.  A  case 
in  point  Is  Com.  ▼.  Denniston,  9  Watts, 
142,  as  is  also  tbe  opinion  of  Attorney 
General  Cashing,  which  Is  stated  and  cited 
with  approval  by  the  court  in  Knote  v. 
U.  S.,  95  U.  S.  149.  See,  too.  Com.  v. 
Shlck,  61  Pa.  St.  495;  Cope  v.  Com.,  28 
Pa.  St.  297;  Brown  v.  U.  S.,.MrCahon.229: 
In  re  Floumoy,  1  Kelly,  606;  Railway  Co.  v. 
Boswortb,  supra.  Reverse  the  Jadgment, 
and  enter  Judgment  here  for  the  appellant 
In  accordance  with  the  agreed  statement 
of  facts  and  tbe  prater  of  the  complaint. 


Smith  v.  State. 
(Supreme  Court  of  Arhcmtcu.    Deo.  10, 1891.) 

HoMioina— iMSAKirr  xa  a  Dbvbxsb— Evidbxob— 
Instroctions. 
t.  On  a  trial  for  murder,  where  tbe  defense 
Is  temporary  insanity,  tbe  state  may  giTe  in 
evidence  statements  by  defendant  that  he  had 
once  before  killed  a  man,  set  up  insanity  as 
a  defense,  and  been  acquitted,  as  bearing  on 
the  question  whether  the  homicide  was  com- 
mitted under  influence  of  an  existing  or  of 
a  feigned  delusion;  and  evidence  by  defend- 
ant that  he  bad  killed  a  man,  and  was  dis- 
charged, and  did  not  interpose  the  defense  of 
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insanity,  Is  InadmSasible  in  rebntUl,  in  tiie  ab- 
sence of  anything  to  connect  the  two  cases. 

3.  On  a  trial  for  murder,  where  the  defense 
was  temporary  Insanity,  there  weis  no  evidence 
that  defendant  could  discriminate  between  right 
and  wrong,  but  from  mental  disorder  could  not 
control  bis  actions.  A  witness  was  asked  by 
the  defense:  "From  all  you  saw  and  observed 
while  be  was  confined,  do  yon  believe  he  bad 
sufliclent  mind  to  discriminate  between  right  and 
wrong  in  reference  to  bis  act  of  shooting  8.,  [de- 
ueased ;]  or,  II  he  could  so  discriminate  between 
right  and  wrong,  do  you  believe  that  he  had 
sufficient  mental  power  to  control  his  actions! " 
Held,  that  the  witness  should  have  been  permit- 
ted to  answer  the  first  part  of  the  question,  but 
not  the  latter,  as  overmastering  anger  and  re- 
venge is  not  an  excuse. 

8.  The  court,  in  a  capital  oase,  charged  the 
jury  as  follows:  "The  court  charges  you  that 
the  Jury  has  no  right  to  pardon  any  one,  for  any 
offense  whatever,  and,  if  you  are  satisfied,  be- 
yond a  reasonable  doubt,  that  the  defendant  is 
guilty  in  manner  and  torm  as  charged  in  the  in- 
dictment, then  it  would  be  a  gross  violation  of 
your  duty  as  sworn  Jurors  to  acquit  him  through 
sympathy  or  a  spirit  of  condonation  of  his  c^ense: 
nor  have  you  any  right  to  disregard  any  testimony 
tending  to  establish  any  fact  in  controversy  in 
this  case,  it  being  your  duty  to  consider  all  the 
evidence,  fairly  and  impartially,  with  the  view 
of  ascertaining  the  real  truth. "  Held,  that  the 
instruction  was  misleading  and  erroneous. 

4.  On  a  trial  for  murder,  where  the  defense 
was  temporary  insanity,  the  defense  asked  the 
following  instruction :  "It  the  Jury  find  from  the 
evidence  that  the  defendant,  at  the  time  he  fired 
the  fatal  shot,  was  acting  under  a  delusion,  al- 
though able  to  distinguish  Ijetween  right  and 
wrong,  and  believed  that  the  deceased  and  others 
had  formed  a  plot  to  take  away  his  life,  or  do 
him  some  great  bodily  injury,  and  that  the  de- 
cea!>ed  hud  an  immediate  design  to  so  do,  and  that 
It  was  necessary  for  him  to  fire  the  shot  to  pro- 
tect his  life  or  prevent  his  receiving  great  bodily 
injury,  they  must  acquit. "  field,  there  being 
evidence  in  the  case  on  which  to  found  such  in- 
struction, that  the  refusal  to  give  it  was  error, 
and  that  It  was  not  covered  by  an  instruction 
that  "an  insane  delusion  relieves  a  person  from 
responsibility  when,  and  only  when,  the  facts  or 
state  of  facts  believed  io,  under  the  insane  de- 
lusion, would,  if  actually  existing,  have  Justified 
the  act. " 

Appeal  from  circuit  conrt,  Franlclio 
eonnty;  Huou  F.  Tro.via8o:<,  Judge. 

Indictment  uf  Sebe  Smitli  for  murder. 
Defendant  appeals  from  a  judgment  ot 
conviction.    Keveraed. 

Tlte  twentietli  InMtructlun  given  for  the 
state  was  at)  follows:  "The  court  cbargea 
yon  tliat  the  Jury  has  no  right  to  pardon 
any  one,  for  any  offense  whatever;  and, 
if  you  are  aatistled,  beyond  a  reasonable 
doubt,  that  the  defendant  is  guilty  in 
manner  and  form  as  charged  in  the  indict- 
ment, then  it  would  be  a  gross  violation 
of  your  duty  as  swofn  jurors  to  acquit 
bim  through  sympathy  or  a  spirit  of  con- 
donation of  his  offense;  nor  have  you  any 
right  to  disregard  any  testimony  tending 
to  establish  any  fact  in  controveray  In 
this  case,  it  being  your  duty  to  consider 
all  the  evidence  fairly  and  impartially, 
with  the  view  ot  ascertaining  the  real 
truth." 

Geo.  A.  Mansfield,  for  appellant.  W.  E. 
Atkinson,  Atty.  Gen.,  and  Charles  T.  Cole- 
niHu,  for  the  State. 

Hrmi.ngwat,  J.  The  defendant  was  In- 
dicted for  murder  In  the  first  degree,  and 
sought  to  excuse  the  homicide  npon  the 


ground  ot  his  insanity  at  ttaa  tlma  of  Its 
commission.  There  was  evidence  tending 
to  prove  that,  at  the  time  of  the  homicide, 
and  tor  several  years  before,  he  was  snb- 
ject  to  delusions,  under  the  influence  of 
wlilch  he  believed  that  a  conspiracy  bad 
been  formed  to  kill  him;  that  on  the  morn- 
lug  of  the  homicide  he  was  In  a  state  of 
great  alarm,  and  summoned  the  sheritf  to 
protect  him  against  an  apprehended  at- 
tack; that  he  believed  the  deceased  to  be 
a  party  to  the  conspiracy,  and  that  h« 
had  arrived  in  advance  of  his  associates 
to  accomplish  their  pnrpose.  The  undis- 
puted fact  was  that,  at  the  time  of  th» 
homicide,  the  deceased  was  seated  quietly 
at  the  house  of  the  defendant,  making  no 
demonstration  of  violence,  and  that  there 
had  never  been  any  difficulty  between 
them ;  but  the  evidence  tended  to  prove  that 
the  defendant  believed  that  the  deceased 
wasabottttoklll  him,and  that  he  acted  un- 
der the  belief  that  It  was  necessary  to  klH 
the  deceased  to  save  his  own  lite.  We 
only  state  that  there  was  evidence  of  the 
facts  above  set  out,  which  ma<ie  a  charge 
upon  that  state  of  case  proper.  The 
weight  of  such  evidence  is  a  matter  for  a 
jury,  and  the  statement  above  Indicates 
no  opinion  in  reference  thereto.  The  state 
introduced,  against  defendant*8  objection, 
statements  made  by  him  to  the  effect  that 
he  had  once  before  killed  a  man,  set  up  In- 
sanity as  a  defense,  and  been  acquitted, 
and  excluded  evidence  offered  by  the  de- 
fense to  show  that  be  had  killed  a  man, 
and  been  dischaiged,  and  that  he  did  not 
interpose  the  dffenae  of  insanity.  We 
think  tiie  proof  admitted  was  relevant  to 
the  Issue,  and  proper  to  be  considered  by 
the  jury  In  determining  whether  the  homi- 
cide was  committed  under  the  Influence  of 
an  existing  or  of  a  feigned  delusion,  tf 
the  testimony  offered  by  the  defendant  re- 
lated to  the  killing  spoken  ot  In  the  state- 
ment proved,  wo  think  it  should  have  lieeo 
admitted ;  but.  In  the  absence  of  anything 
to  connect  them,  we  think  the  testimony 
offered  was  Irrelevant,  and  properly  ex- 
cluded. 

The  defense  propounded  to  a  witness 
the  following  question:  "From  a'l  you 
saw  and  observed  while  he  [defeiidant] 
was  confined,  do  you  believe  that  he  had 
sufficient  mind  to  discriminate  between 
right  and  wrong  in  reference  to  his  act  of 
shooting  Stevens;  or.  If  he  ccnlil  so  dis- 
criminate between  rlghtand  wrong.du  you 
believe  that  hehad  sutticieiit  mental  power 
to  control  his  actions?"  The  witness  had 
detailed  what  he  had  seen  and  observed 
in  the  conduct  ot  the  defendant  as  the 
basis  of  the  opinion  be  was  asked  to  ex- 
press. Sheshould,  therefore,  havebeen  per- 
mitted to  answer  so  much  of  the  question 
as  related  tn  the  mental  competency  of 
the  defendant  to  distinguish  between  right 
and  wrong  in  reference  to  the  homicide. 
There  was  no  evidence  tending  to  show 
that  the  defendant  could  discriminate  be- 
tween right  and  wrong,  but,  from  men- 
tal disorder,  could  not  control  his  actions; 
and  the  fact  that  he  was  controlled  by 
overmastering  anger  or  revenge  would 
not  have  excused  bim.  We  think,  there- 
fore, that  the  latter  part  of  the  que8tloi> 
should  not  have  been  answered.    Boiling 
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V.  State.  54  Ark.  688,  16  S.  W.  Kep.  668.  It 
would  serve  no  useful  purpose  for  us  to 
cumnient  npon  the  manyand  cruel  out- 
rafret  upon  justice  tbat  have  been  perpe- 
trated 111  tbe  name  of  emotional  Insanity. 
The  tact  Is  within  th«  observation  of  all, 
and  Its  eOects  have  prejudiced  none  more 
than  the  untortunate  members  of  society 
who  are  in  fact  bereft  of  reason.  It  bus 
no  place  as  a  defense  In  the  laws  of  this 
state.  The  coort  Is  constrained  to  ezpi-ess 
Us  disapproval  of  the  twentieth  Instruc- 
tion given  on  behalf  of  the  state,  without 
expressing  an  opiiilun  as  to  tbe  extent  or 
effect  of  the  error  In  giviuK  it.  Instruc- 
tions are  intended  to  enllKbten  the  Jury, 
and  fl;uide  them  to  correct  le^al  conrlu- 
sions  upon  the  facts  they  shall  find.  Them 
is  no  popular  belief  that  a  Jury  has  tbe 

gardoniuK  power,  and  the  Jury  could  not 
are  believed  that  the  law  {cave  it  such 
power,  or  that  Its  usurpation  would  not 
be  a  gross  violation  of  duty.  To  declare 
such  priDciples  was  wholly  unnecessary, 
and  an  instmction  couched  in  the  Ian- 
Koafce  of  this  one  is  liable  to  be  miscon- 
strued, and  improperly  Influence  the  Jury. 
The  court,  at  tbe  request  of  the  state, 
chanced  tbe  Jury  as  follows:  "An  Insane 
delusion  relieves  a  person  from  respouai- 
bllity  when,  and  only  when,  the  fact  or 
state  of  tacts  believed  In,  under  the  Insane 
delusion,  would,  it  actually  exIstiiiK,  hare 
Jastifled  the  act."  This  correctly  an- 
nouncea  a  le^cal  principle,  but  was  incom- 
plete, in  not  announcing  what  facts,  It 
real,  would  have  Jastifled  the  act.  Bol- 
ting V.  State,  54  Ark.  68K.  1«  8.  W.  Rep.  (Kfg. 
The  defense,  desiring  that  a  complete  in- 
struction covering  this  phase  of  the  case 
be  given,  asked  the  court  to  charge  as  fol- 
low): "If  tbe  Jury  And,  from  the  evidence, 
that  tbe  defendant,  at  the  time  he  fired 
tbe  fatal  shot,  was  acting  nnder  a  delu- 
sion, although  able  to  distinguish  between 
right  and  wrong,  and  believed  that  the 
deceased  and  others  had  formed  a  plot  to 
take  a  way  his  life  or  do  htm  some  great 
bodily  injury,  and  that  tbe  deceased  had 
an  immediate  design  to  so  do,  and  that  it 
was  necessary  tor  blm  to  flre  the  shot  to 
protect  his  life  or  prevent  his  receiving 
great  bodily  Injury,  they  must  acquit." 
The  court  declined  to  give-thls  Instruction, 
and  gave  none  to  cover  it  except  the  one 
above.  The  legal  principle  announced  in 
this  instruction  is  the  same  as  that  in 
the  one  i^iven ;  but  the  one  given  does  not 
cover  the  one  refused,  because  It  is  general, 
while  tbe  latter  states  the  applies  tion  of 
the  principle  to  this  case.  The  state  ex- 
plains tbn  court's  action,  first,  npon  the 
ground  tbat  the  Instrnctlon  refers  to  a  de- 
lusion generally,  and  does  not  restrict  its 
application  to  an  insane  delusion.  Tbe 
court  bad,  by  a  former  Instruction,  de- 
fined an  insane  delusion,  and  it  was  per- 
fectly obvious  that  no  other  was  intend- 
ed in  tbis  instruction.  It  is  next  insisted 
tbat  the  instrnctlon  Is  erroneous  because 
it  does  not  declare  that  a  defendant  can 
Justify  a  killing  on  the  ground  of  self- 
defense  only  when  the  deceased  was  in  the 
act  of  killing  him,  or  doing  him  some 
great  bodily  Injury,  and  reliance  is  placed 
upon  a  clause  from  the  opinion  in  Boiling's 
Case.    Bnt  tbis  clanse  was  notlntended  to 


state  a  rule,  but  to  illustrate  one  already 
stated.  We  said  that  a  defendant  could 
excuse  a  homicide  committed  when  the 
deceased  was  In  the  act  of  taking  bis  life, 
but  did  not  say  that  it  could  be  excused 
under  no  other  clrouni stances.  We  also 
stated,  by  way  of  Illustration,  a  case  in 
which  the  homicide  would  not  be  excused, 
but  did  not  Indicate  that  In  all  other  cases 
It  would  be  excused.  The  statute  does 
not  use  the  language  contended  for,  but, 
where  the  circumstances  otherwise  exist, 
it  provides  that  a  homicide  may  be  Justi- 
fied where  it  Is  necessary  to  save  one 
against  urgent  and  pressing  danger. 
Mansf.  Dig.  9  1.553.  By  the  instruction 
asked  It  was  declared  tbat  the  right  to 
kill  In  self-defense  would  have  exlHted  "If 
the  deceased  and  others  had  formed  a 
plot  to  take  away  bis  [the  defendant's] 
life,  and  the  deceased  had  an  Immediate 
design  to  do  so,  and  It  was  necessary  for 
him  [the  defendant]  to  flre  the  shot  to 
protect  his  lite."  It  Is  clearly  stated  that 
the  right  would  not  exist  unless  the  homi- 
cide was  necessary  to  protect  the  defend- 
ant's life,  and  It  further  appears  tbat  il 
must  have  been  against  one  who  had  a 
design  to  take  his  life.  It  does  not  say 
that  the  danger  of  executing  the  design 
should  hsve  been  argent  and  pressing. but 
does  say  that  the  design  must  be  immedi- 
ate. This  must  be  taken  as  meaning  that 
tbe  design  must  be  immediately  to  kill, 
otherwise  the  word  "Immediate"  would 
have  no  meaning.  If  there  was  a  fixed 
design  to  kill  immediately,  and  this  made 
the  homicide  necessary  In  order  to  pro- 
tect life  against  Impending  danger, — and 
those  requirements  enter  Into  the  instruc- 
tion,—then  tbe  danger  was  urgent  and 
pressing,  and  warranted  immediate  re- 
sistance. The  instruction  ought  to  have 
followed  the  statute,  and  in  departing 
from  it  discloses  verbal  inaccuracies;  bnt, 
as  intended  and  understood,  it  properly 
declared  tbe  law  applicable  to  this  case, 
and  the  court  should  have  corrected  the 
verbal  Inaccuracies  and  given  It. 

Objection  is  made  to  other  Instructions 
given  for  the  state,  but  we  find  In  theui  no 
substantial  error;  and  it  the  court  bad 
given  the  instruction  last  considered  its 
charge  would  have  covered  the  law  of  the 
case.  In  view  of  the  number  and  extent 
of  the  instructions  asked,  we  wonder  that 
the  court's  action  was  so  nearly  correct; 
but  for  the  error  In  refusing  the  Instruc- 
tion we  have  considered  the  judgment 
must  be  reversed,  and  tbe  cause  remande<1. 


Hatdbn  y.  State. 
(Supreme  Cawrt  of  Arkansas.    Jan.  23, 18Q3.) 
CsiMi«xL  Law — Appbal— Rbvebsiblb  Ebkob. 
Under  Mansf.  Dig.  |  2454,  which   provides 
tbat  a  coovictioD  of  a  felony  "shall  be  reversed 
only  for  an  error  to  defendant's  prejudice  appear- 
ing; on  the  record, "  it  is  no  ^ound  for  reversal 
that  the  record  fails  to  show  that  a  plea  was  en- 
tered  by  defendant,  where   the  trial  was    had, 
without  objection,  as  under  a  plea  of  not  eruilty. 
Uooro  V.  Sute,  10  B.  W.  Rep.  32,  61  Ark.   180, 
followed. 

Error  to  circuit  court,  Sebastian  coun- 
ty; Edgar  E.  Bryant,  Judge. 
John,  alias  Thomas,  Hayden  was  con- 
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▼Icted  of  larceny,  and  asBlgns  error.  At- 
firmed. 

John  Uaydea,  pro  se.  Jam&t  B.  McDoa- 
oufrh.  Proa.  Atty.,  and  W.  E,  Atkinson, 
Atty.  Gen.,  lor  the  State. 

CocKBiLi.,  C.  J.    In  the  case  of  Ranaom 

7.  State,  49  Ark.  176,  4  S.  W.  Uep.  658,  It 
was  ruled  that  a  plea  of  not  guilty 
waived  arraignment  where  that  form  had 
been  omitted.  Following  op  that  lead,  it 
wax  held  In  Moore  r.  State,  51  Ark.  130,  10 

8.  W.  Kep.  22,  that  the  formal  entry  of  a 

glea,  an  well  as  arraignment,  was  waived 
y  a  defendant  who  voluntarily  went  to 
trial  as  upon  a  plea  of  not  guilty.  That 
Is  to  say,  we  treated  as  dnne  what  the 
court  and  parties  at  the  trial  had  regord- 
ed  as  done.  But  that  case  was  a  miude- 
meanor,  and  it  is  argued  that  it  should 
not  rule  in  this,  whicli  Is  a  conviction  for 
a  felony.  The  reasons  which  obtained  in 
the  former  case  apply  as  well  in  this.  The 
record  sbow^s  that  the  appellant  was  rep- 
resented -by  competent  counHel,  that  be 
voluntarily  announced  himself  ready  tor 
trial,  and  tbe  cause  was  treated  as  at 
issue  as  upon  the  plea  of  not  guilty,  and 
that  the  defendant  was  araorded  every 
right  that  be  could  have  availed  biraselt 
of  under  the  most  loriiial  record  entry  of 
bis  plea.  The  only  object  of  the  plea  was 
to  make  an  Issue.  But  tbe  whole  record 
attests  that  an  iHSue  was  made.  To  dis- 
regard the  trial,  then,  and  say  there  was 
nothing  to  try  because  without  a  plea 
there  was  no  Isoue,  and  without  an  issue 
there  could  be  no  trial,  wonld  be  to  sacri- 
fice the  truth  for  a  system  of  casuistry 
which  was  oriflrinally  resorted  to  by  tbe 
courts  only  to  avoid  the  bloody  conse 
quences  ol  the  enforcement  uf  the  Criminal 
Code  of  a  prior  century.  The  uecefesity  for 
such  niceties  baa  pasHed  away.  The  stat- 
ute, moreover,  prescribes  that  a  Judgment 
of  conviction  tor  a  felony  shall  be  reversed 
only  for  on  error  to  tbe  defendant's  preju- 
dice appearing  upon  the  record.  Mansf. 
Dig.  §  2454.  See,  tuo,  I'ilne  t.  State.  61 
Ark.  145.  10  S.  W.  Kep.  225.  The  defenOant 
bus  made  no  suggestion  of  any  prejudice 
resulting  from  the  rallure  to  make  a  record 
entry  of  his  plea,  none  appears  upon  the 
record,  and  we  are  unable  to  conceive 
that  any  exists.  Knowing,  doubtless,  of 
the  formal  defect  in  tbe  record,  he  has  tak- 
en the  chance  of  an  acquittal  which  would 
have  barred  further  prosecution.  The 
conviction  will  have  tbe  same  effect.  The 
industry  of  tbe  attorney  general,  and  of 
tbe  prosecuting  attorney  who  appears 
with  bim  in  tbe  cause,  has  furnished  sev- 
eral cases  from  other  courts  in  point  on 
tbe  question  at  iRxue,  in  line  with  Moore 
V.  State,  supra.  The  rule  anuoanced  in 
that  case  is  applicable  In  this.  No  other 
question  is  raised  In  the  case.  Let  the 
Judgment  be  atlirmed. 


Hawkins  et  al.  v.  State. 
(5uprem«  Court  of  Arkanttu.    Jan.  28, 189iS.) 
Indiotmbnt — OwNBRsaiP  or  Propbbti. 
Under  Hansf.  Dis.  1 1858,  inflicting  a  pen- 
alty on  any  one  who  shall  'malluioualy  sever 
from  the  freehold  any  produce  thereof, "  an   io- 
divtmeat  ducgias  that  defendants  "malleioarty 


did  sever  from  the  frediold  flva  watarmSIons,  cS 
the  value  of  twenty  cents  each,  of  tbe  property 
of  U, "  sufBclently  alleges  tbe  ownerslUp. 

Appeal  from  circuit  court,  Marlon  coon- 
ty;  B.  HuDoiNS,  Jodge. 

John  Hawkins  and  others  were  convict- 
ed of  maliciously  severing  wateroielons 
from  a  freehold,  and  appeal.    Afllrmed. 

Jobtt  Uawkina,  Thomas  Bawklan,  and 
Jerry  Laogtiton,ia  pro.  per.  W.  E.  Atkin- 
aou,  Alty.  Uen.,  and  Cbarlea  T.  Colemuu, 
for  tbe  State. 

Hbminowat,  J.  Under  the  atstate^ 
which  provides  that  every  person  who 
shall  "maliciously  sever  from  tbe  freehold 
any  produce  thereof,  or  anything  attached 
thereto,  shall,  upon  conviction,  be  ad- 
Judged  guilty  of  a  misdemeanor,"  an  in- 
dictment which  charges  that  tbe  defend- 
ants "  maiiciousiy  did  sever  from  the  free- 
hold five  watermelons,  of  the  value  of 
twenty  cents  each,  of  the  property  of 
Smith  Madewells,"  contains  a  anflicient 
allegation  of  ownership  to  describe  and 
identify  the  offense,  and  to  sustain  a  Judg- 
ment of  conviction.  The  sufficiency  of  the 
indictment  in  this  respect  being  tbe  only 
matter  urged  for  a  reversal,  the  Judgment 
is  affirmed. 


Jenkins  v.  Shinn  et  ah 
{Swpreme  Court  of  Arkcm$a»,    Jan.  2S,  1S83.) 

BSTOFPSL — ASSIOHMBXT  Or  NOTB — PAMOIs  BVI- 

DBNOS. 

1.  Where  tbe  maJcer  of  a  note,  believing  that 
the  payee  Is  the  holder  thei«of,  pays  the  latter 
without  requiring  the  surrender  of  the  note  or 
inquiring  whether  it  had  been  negotiated,  and 
there  is  no  eridence  that  the  bolder  caused  such 
belief,  tbe  holder  is  not  estopped  from  showing 
that  the  payee  was  not  authorized  to  receive  pay- 
ment of  tbe  note. 

8.  Where  plaintiff,  on  indorsement  of  the 
note  to  him,  agrees  in  writing  that  it  was  as- 
signed to  him  as  collateral,  it  is  error  for  the 
court  to  admit  evidence  that  there  was  a  parol 
agreement  that  plaintiff  was  only  to  hold  tbe 
note,  and  was  to  have  no  authority  to  collect  it. 

8.  where  defendant,  in  an  action  on  a  note 
assigned  to  plaintiff  by  the  payee,  alleges  that 
he  paid  the  mone^  due  thereon  to  the  payee,  it 
is  competent  for  faim  to  show  that  plaintiff  au- 
thorized the  payee  to  collect  tbe  note. 

Appeal  from  circuit  court.  Pope  connty ; 
JoHDAN  E.  Cravrns,  Judge. 

Action  by  S.  P.  Jenkins  against  J.  I.. 
Shinn  and  others  on  a  note.  Judgment 
for  defendants.  Plaintiff  appeals.  Re- 
versed. 

S.  R.  A  Ilea  and  C.  C.  Waters,  for  appel- 
lant. Daa  B.  Gran/^r  and  O.  W.  Sbiua, 
tor  appellees. 

CocKRiLi.,  C.  J.  The  only  legitimate  is- 
sue in  this  case  was  whether  Jenkins,  the 
indorsee  and  holder  of  tbe  negotiable  note, 
had  authorised  Dickerman,  the  payee,  to 
collect  It  for  liim  from  Shinn,  tbe  maker. 
Sliinn  thought  Dickerman  was  the  holder 
of  the  note,  and  paid  him  without  requir- 
ing Its  surrender  or  inquiring  whether  it 
had  been  negotiated.  There  is  no  evidence 
in  the  record  from  which  the  Jury  eouid 
have  inferred  that  Jenkins  had  anything 
to  do   with  bringing  about  that  belief. 

•Mansf.  Dig.  11668. 
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The  doctrine  of  eatoppel  bad  no  placs, 
tliererore,  in  the  case.  It  was  alinplja 
quefltion  ol  a^^ncy  or  no  agency.  If  Dick- 
ermao  was  anthorised  to  receive  the  mon- 
ey Irom  Shlun,  aa  JenlcInB'  agent,  without 
a  aurreofler  of  the  note,  then  Jenliino  must 
be  defeated,  because  he  has  already  re- 
ceived payment  through  his  agent;  but,  If 
Diekerman  was  not  bia  agent  in  fact  to  re- 
ceive payment,  there  la  uothlUK  In  the  rec- 
ord to  eatop  bimfrora  aBRertlng  and  prov- 
ing the  fact.  All  the  conrt's  Inatrnctiona 
apon  the  doctrine  of  estoppel  were  there- 
fore erroneous.  In  this  category,  also,  is 
that  part  of  tbe  charge  which  tells  the 
Jury  tbat.it  Jenkins  "lino «rlngly  permit- 
ted Diekerman  to  negotiate  a  discount  of 
tbe  note  with  8hlnn,"hels  bound  by  Dlck- 
erman's  action,  and  cannot  recover. 
Diekerman  was  Indebted  to  Jenkins  In  an 
amount  less  than  tbe  face  of  Shinn's  note, 
which  Jenkins  held  as  collateral  security. 
If  Diekerman  could  induce  Khlnn  to  pay 
bis  (Dickerman's)  debt  to  Jenkins  before 
the  Sbinn  note  was  due,  upon  terms  that 
were  advantageous  to  ShInn.  It  was  not 
the  duty  or  the  right  of  Jenkins  to  iuter- 
ferp,  for  he  was  bound  to  surrender  tbe 
collateral  when  the  debt  due  him  was  paid. 
He  could  leave  Ulckerman  and  Sbinn,  there- 
fore, to  their  negotiation  without  imperil- 
ing his  own  rights,  so  long  as  he  did  noth- 
ing to  lead  Shinn  to  believe  tbat  he  could 
discbarge  his  note  by  payment  to  Dicker- 
man,  ishinn  makes  no  claim  that  he  was 
misled  by  Jenkins.  He  paid  tbe  money  to 
Diekerman,  therefore,  at  his  peril,  and 
must  stand  the  loss,  unless  be  can  show 
that  Diekerman  was  in  fact  authorised  to 
receive  the  money  for  Jenkins  In  discbarge 
of  the  note.  When  tbe  note  was  indorsed 
to  Jenkins  by  Diekerman,  Jenkins  execut- 
ed a  writing  to  Diekerman  attesting  that 
the  note  was  assigned  to  bini  as  collateral 
security.  tSbiun  offered  to  prove  by  Diek- 
erman tbat,  at  the  time  this  writing  was 
executed.  It  was  understood  between  bim 
and  Jenkins  that  the  latter  was  only  to 
hold  tbe  note,  and  was  to  have  no  au- 
thority to  collect  it.  Tbe  court  admitted 
the  testimony ;  tbat  was  error.  The  legal 
Import  of  the  contract  was  to  confer  upon 
Jenkins  authority  to  collect  tbe  note. 
But  tbe  rule  which  prohibits  a  party  from 
contradicting  the  terms  of  a  written  con- 
tract hy  parol  evidence  of  a  different  un- 
derstanding or  intent  entertained  at  tbe 
time  the  writing  was  executed,  precludes 
the  varying  of  Its  legal  import  by  the  like 
evidence.  Kichie  v.  Fraser.  60  Ark.  393,  8 
S.  W.  Rep.  143.  In  a  suit  between  Jenkins 
and  Diekerman,  the  parol  evidence  offered 
would  have  been  incompetent.  But 
Shiun's  right  to  discharge  the  note  by 
payment  to  Diekerman  is  dependent  upon 
Uirkerman's  right  to  receive  payment, 
and  that,  on  this  phase  of  the  case,  is  con- 
trolled by  tbe  terms  of  bis  assignment  of 
tbe  note.  Shlnn,  then,  in  effect  claims 
nnder  Diekerman,  and  derives  bis  right 
from  Dickerman's  contract  of  assignment. 
He  is  therefore  bound  by  its  terms,  just 
as  Diekerman  Is.  Langdon  v.  Langdon,  4 
Gray,  180.  It  was  then  incompetent  for 
SbloD  to  prove  by  parol  that  tbe  written 
contract  did  not  mean  what  the  law  im- 
plies from  its  terms.  But  it  was  corape- 
v.l8&w.no.4— -16 


tent  for  Hbina  to  show  that  Jenkins  tad  Iti 
fact  constituted  Diekerman  bis  agent  to 
collect  tbe  note  for  bIm,  even  by  a  parol 
agreement  con  temporaneouM  with  tbe  writ- 
ten contract  of  assignment,  for  tbe  fact  of 
agency  is  collateral  to,  and  not  a  contra- 
diction of,  the  terms  of  tbe  writlDg.  Evi- 
dence to  that  effect  would  not  affect  tbe 
writing  as  a  contract,  but  would  only 
show  tbat  Jnnkins  bad  appointed  another 
to  do  for  bim  what  tbe  contract  author- 
ised bini  to  do.  As  the  appointment  of 
the  agent  carried  no  Interest  with  It,  It 
was  revocable  at  will.  But  Dickerman's 
contention  as  to  the  understanding  be- 
tween him  and  Jenkins  would.  If  It  pre- 
vailed, abrogate  the  contract  of  assign- 
ment, for  it  would  lead  to  this:  Jenkins, 
not  being  authorized  to  collect  the  note, 
uould  not  prosecute  the  present  suit  if  the 
note  were  unpaid,  because  tbe  object  of 
the  suit  is  collection.  For  the  errors  indi- 
cated, the  judgment  must  be  reversed,  and 
tbe  cause  remanded  for  a  new  trial.  It  is 
BO  ordered. 


WooDALL  et  Hi.  V.  Foster  et  al. 
{Supreme  Court  of  Teimeseee.    Feb.  4, 1809. ) 

RXAL-JSSTATC  AOBXTS— COMMIsaiONS. 

A  real  estate  agent,  who  procures  a  pnr- 
chaser  ready,  able,  and  willing  to  purchase  at 
the  prloe  and  on  the  terms  directed  by  the  own- 
ers, U  entitled  to  bis  commission,  though  the 
land  baa  been  sold  by  tbe  owner  several  days  be- 
fore, but  withoat  aotioe  thereof  to  ttie  agent. 

Error  to  circuit  court,  Davidson  coun- 
ty; W.  K.  McAlubteb,  Judge. 

E.  A.  Price,  for  plaintiffs  in  error.  W. 
D.  Vovlngtoa  and  C.  C.  Slaughter,  for  de- 
fendants in  error. 

Caldwell,  J.  The  plaintiffs  are  real- 
estate  agents,  and  as  such  tbey  brought 
this  action  to  recover  the  sum  of  f94.50, 
claimed  to  be  due  them,  as  commissions, 
from  the  defendants.  Tbe  circuit  judge 
tried  tbe  case  wltnout  a  Jury,  and  ren- 
dered judgment  for  defendants.  Plaintiffs 
liave  appealed  in  error. 

On  tbe  6tb  of  September,  1890,  defend- 
ants empluj'ed  plaintiffs  to  sell  certain 
lots  of  ground,  situated  on  Addison  ave- 
nue, In  West  Nashville,  at  f  14  per  front 
foot.  Being  advised  by  defendants  that 
they  were  in  need  of  money,  and  desired 
an  early  sale,  plain  tiffs  promptly  adver- 
tised the  property,  and  put  forth  "a  vig- 
orous and  special  effort  "to  effect  a  speedy 
sale.  Three  or  four  days  after  their  em- 
ployment they  procured  a  person  who 
was  ready,  able,  and  willing  to  purchase 
the  property  at  the  price  and  on  the  terms 
directed  by  tbe  defendants.  On  report- 
ing tbis  fact  to-  the  defendants,  and  re- 
questing tbat  all  necessary  papers  be  pre- 
pared and  tbe  sale  completed,  plaintiffs 
wera  Informed,  tor  tbe  flrst  time,  tbat  de- 
fendants themselves  sold  tbe  property  at 
$12.60  per  front  foot  nn  the  same  day  they 
listed  it  with  plaintiffs.  These  facts, 
which  are  undisputed,  make  a  clear  case 
of  liability  on  tbe  part  of  defendants. 
Plaintiffs  complied  fully  with  tbeir  part  of 
tbe  contract.  They  did  everything  tbey 
undertook  to  do,  and  petformed^every  act 
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derolved  apon  them  by  law ;  bence  tbey 
were  entitled  to  compensation  for  tbuir 
labor,  tbe  same  aa  if  tbe  trade  negotiated 
by  tbem  bad  been  nitlmately  eonsammat- 
ed.  Its  conButnmatioD  was  defeated  by 
no  default  on  tbelr  part,  hat  alone  by  tbe 
voluntary  act  of  defendauts.  It  is  true 
tbe  defendauts  bad  the  right  to  sell  tbe 
property  tbemselTes.  as  they  did,  and 
that  the  sale,  rightfully  made  by  tiiem, 
necessarily  prevented  the  completion  of 
the  subsequent  sale,  put  on  foot  by  plain- 
tiffs; but  It  by  no  means  follows  that 
plain  tiffs  were  thereby  deprived  of  their 
right  to  compeusatiou.  When  defendants 
sold  the  property  it  became  their  duty  to 
notify  plaintiffs  of  that  fact,  and  until 
that  was  done  tbe  contract  relation  be- 
tween them  continued.  After  defendants 
sold  their  property,  they  remained  silent 
as  to  tbe  fact  of  sale,  at  their  peril,  so  far 
as  the  plaintiffs  wereconcerned.  It  would 
be  unjust  to  i>ermit  the  agent  to  go  on 
in  the  work  of  his  principal  until  be  has 
accomplished  all  he  was  employed  to  do, 
and  then  tell  him,  when  the  labor  was 
done  and  expense  Incurred,  that  he  should 
receive  no  compensation,  because  the  prin- 
cipal, though  without  notice  to  htm,  had 
by  other  means  attained  the  desired  end. 
In  Cheatham  v.  Yarbrough,90Tenn. — ,  15 
S.  W.  Bep.  1076,  this  court  sold:  "The 
Just  and  well-settled  rule  of  law  requires 
tbat  the  agent  shall  be  paid  bis  compen- 
sation when  he  procures  a  purchaser  who 
is  ui-ceptable  to  the  principal,  and  who  is 
ready,  able,  and  willing  to  buy  on  the 
agreed  terms,  though,  in  fact,  tbe  sale 
be  not  consummated;  provided  its  con- 
summation is  prevented  by  the  fault,  re- 
fusal, or  defective  title  of  the  principal." 
Tbe  doctrine  of  that  case,  which  is  sus- 
tained by  tbe  authorities,  controls  this 
one.  In  tbat  case,  as  in  this  one,  the 
agent  did  all  that  was  incnmbent  upon 
him  to  do,  and  the  sale  vvas  defeated 
without  any  fault  on  bis  part.  There  It 
failed  on  account  ut  a  defect  in  the  princi- 
pal's title,  of  which  the  agent  had  no 
knowledge;  here  it  failed  because  the 
principal  voluntarily  conveyed  his  title  to 
another  person,  pending  the  agency  and 
without  any  notice  to  the  agent.  Of  tbe 
two  cases,  if  there  is  any  material  differ- 
ence between  them,  this  is  the  stronger 
one  for  the  agent;  for  in  this  case  the 
principal  divested  himself  of  a  good  title 
after  employing  the  agent,  while  in  that 
one  tbe  principal  was  simply  unfortunate 
In  not  having  such  title  as  tbe  proposed 
purchasers  would  accept  or  could  be  re- 
quired to  take. 

Plaintiffs  contended  below  and  Insist 
here  that  defendants  gave  them  tbe  ex- 
clusive right,  for  the  period  of  eight  days, 
to  sell  the  lots.  Defendants  disputed 
that  proposition,  and  evidence  pro  and 
con  was  introduced.  The  trial  Judge 
found  tbat  no  exclusive  right  of  sale,  for 
any  length  of  time,  was  given  to  plain- 
tiffs. That  finding,  upon  a  diBi)uted  ques- 
tion of  fact,  is  conclusive  in  this  court, 
being  of  the  same  weight  as  the  verdict 
of  a  jury,  and  having  material  evidence 
to  support  it.  EUer  v.  Richardson,  89 
Tenn.  576, 15  S.  W.  Rep.  650.  Taking  the 
facts  to  be  as  found   by  tbe  trial  Judge, 


we  are  of  opinion  that  ho  erroneously  ap- 
plied the  law.  Reverse,  and  enter  Judg- 
ment here  for  tbe  plaintifbi. 


Rbrteb  v.  He.vderson  et  at. 

(Supreme  Court  of  Tennessee.   Sept.  Term,  1S91. ) 

Appbal  vrom  JusTica— Mbohxhio's  Libv— Rso- 
ORD— DoTioB  or  Claim. 

1.  Under  Code,  (MiU  &  V.)  |  4058,  aUowing 
ameDdmeuta  in  oases  appealed  from  a  JusUoe 
of  the  |)eace,  in  a  salt  oy  suboontractors  to  en- 
force a  mechanic's  lien,  where  the  warrant  em- 
braced, aa  subject-matter  of  litigation,  both  the 
debt  and  the  lien,  an  amendment,  on  appeal  to 
the  circuit  court,  for  the  purpose  of  more  parUc- 
nlarly  describing  tbe  property,  is  proper. 

8.  Acts  1888,  o.  103,  |  1,  provides  (1)  for  liens 
by  joumermen,  subcontractors,  etc.,  and  that 
notice  shall  be  given  the  owner  that  the  lien  is 
claimed;  (2)  that  the  same  shall  have  precedence 
over  all  other  liens,  provided  a  statement  of  the 
amount  due  shall  be  filed  witn  tbe  county  reg- 
ister, etc.  .Held,  that  registration  is  not  neces- 
sary, as  between  the  owner  and  snbcontractar 
or  material-man.  As  to  them,  notice  to  the  own- 
er is  all  that  is  necessary  to  oreate  a  Uen. 

8.  A  notice  of  claim  of  lien  by  subcontractors 
to  the  owner  "that  we  will  proceed  to  take  a  me- 
chanic's lien  on  your  bouse  and  lot  in  Jobnson 
Ulty,  Tenn.,  for  work  and  materials  furnished 
in  erecting  your  house,  unless  said  claim  Is  paid, " 
is  suSloienL  although  not  to  be  commended. 

4.  Tbe  faot  that  the  owner  owed  the  principal 
contractor  nothing  wben  the  notice  was  given  is 
no  defense  to  the  subcontractor's  claim. 

Error  to  circuit  court,  Washington 
county;  A.  S.  Dkadkkick,  Special  Judge. 

Action  by  A.  P.  Henderson  &  Co. 
against  W.  R.  Reeves  to  enforce  a  me- 
chanic's lien.  Judgment  for  plaintiffs. 
Defendant  appeals  in  error.    Affirmed. 

Reevea  &  Baxter,  for  plaintiff  in  error. 
Isaac  Harr,  for  defendant  in  error. 


Caldwbi.l,  J.  This  is  a  suit  by  subcon- 
tractors and  material-men  under  chapter 
103,  Acts  1889.  In  September,  1890,  Conoil 
&  Co.,  contractors  and  builders,  under- 
took by  special  contract  with  W.  R. 
Reeves,  the  plaintiff  in  error,  to  construct 
a  bouse  on  a  lot  owned  by  taim  and  an- 
other in  Johnson  City,  Tenn.  Hendercion 
&  Co.  the  defendants  In  error,  by  contract 
with  Conoli  &  Co.,  and  without  contract 
with  Reeves,  furnished  tbe  materials  and 
did  the  tin-work  on  the  house.  Complet- 
ing their  work  on  tbe  19tb  of  Norembpr, 
1N90,  Henderson  &  Co.,  on  tbe  21st  of  the 
same  month,  gave  Reeves  written  notice 
of  their  Intention  to  claim  a  lieu  on  tbe 
bouse  and  lot  tor  the  work  done  and  ma- 
terials furnished.  Reeves  owed  Conoli  ft 
Co.  nothing  when  this  notice  was  priven. 
having  already  paid  tbem  for  all  materi- 
als fumlebed  and  labor  performed  up  to 
that  time;  nor  did  he  owe  them  anything 
when  this  suit  was  brought.  On  the  7rh 
of  January,  1891,  Henderson  &  Co.  insti- 
tuted this  action,  before  a  Justice  of  the 
peace,  against  both  Corioll  &  Vio.  and 
Reeves,  to  enforce  the  collection  of  their 
account  for  materials  furnished  and  labor 
done  b.y  them  as  aforesaid.  Tbe  Justice  ol 
the  peace  rendered  Judgment  in  favor  of 
Henderson  &  Co.  for  $145.78,  tbe  amount 
of  their  demand,  and  adjudged  thesanieto 
be  a  iien  on  tbe  house  and  lot.    On  appeal 
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to  tta*  rlrcnlt  coort.  tbe  case  was  then 
tried  by  the  circuit  Judge,  without  the  In- 
terventiuD  of  a  Jury,  and  Judgement  woa 
aKain  pronunnced  in  favor  ol  Hendemoo 
<k  Ck>.  Pendins  tbe  appeal  in  the  circuit 
court.  Hendersun  &  Co., on  tbe  22d  of  Jan- 
nary,  1891,  filed  a  statement  of  tbelr  de- 
mand with  tbe  register  of  the  county,  and 
caused  tbe  same  to  be  recorded  In  tbe 
trust-book.  Reeves  prosecutes  an  appeai 
in  the  nature  ot  a  writ  of  error  to  this 
etinrt. 

Three  grounds  (or  reversal  have  been 
urged  In  tbeargument  ol  counsel  (or  appel- 
lant. 

1.  It  is  contended  tbat  the  warrant,  as 
originally  Issned  by  tbe  Justice  of  tbe 
peaee,  was  lor  debt  only,  and  tbat  tbe  cir- 
cuit Judge  erroneously  permitted  an 
amendment  In  his  court  so  as  to  include 
the  matter  of  lieu  on  the  bouse  and  lot. 
Though  there  is  some  confusion  in  the  rec- 
ord CO  tbe  point,  it  satlBfactorlly  appears 
that  the  original  warrant  embraced,  as 
subject-matter  of  the  litigation,  both  tbe 
debt  and  tbe  lien;  and  that  the  amend- 
ment was  made  alone  for  tbe  purpose  of 
more  particularly  describing  the  property, 
aud  not  with  a  view  of  introducing  a  new 
cause  o(  action.  Such  an  amendment 
was  clearly  allowable,  under  section  4052, 
Code,  (Mil]&  V.) 

2.  It  is  urged  tbat  registration  o(  tbe 
account  was  necessary  to  the  perfection 
of  tbe  lien  claimed,  and  tbat  tbis  suit  can- 
not be  maintained  because  commenced 
before  tbe  account  was  registered.  This 
position  is  not  tenable.  Registration  is 
not  requisite  to  the  creation  and  maturity 
o(  tbe  lien,  as  between  tbe  owner  of  tbe 
property  and  the  subcontractor  or  ma- 
terial man.  As  to  them,  due  notice  to  tbe 
owner  is  all  that  is  necessary  to  fasten 
tbe  lien  upon  tbe  property.  It  is  only 
when  a  particular  lienor  seeks  to  give  his 
lien  precedence  over  the  lien  of  other  per- 
sona tbat  registration  is  required.  The 
correctness  of  these  propositions  Is  mani- 
fest from  the  language  of  the  first  section 
of  tbe  act.  This  section  provides  for  a 
simple  lien,  and  also  for  a  lien  that  shall 
have  precedence  over  other  Hens.  Each  of 
them  depends  upon  a  proviso.— tbeformer 
upon  due  notice  merely,  and  the  other 
upon  registration  alter  such  notice.  The 
provlHion  is  (1)  that  "every  Journeyman 

*  *  *  snail  have  this  lien  for  his  work 
or  material:  provided,  tbat  wttbin  thirty 
days  •  •  •  he  or  they  shall  notify, 
in    •writing,   the   owner  of  the  property 

*  *  *  that  said  lien  is  claimed,  and  said 
lien  shall  continue  for  the  space  of  nine- 
ty  days  from  tbe  date   of   said    notice; 

*  *  *  (2)  and  the  same  shall  have  pre- 
cedence over  all  other  liens  for  such  time: 
provided,  a  statement  ot  the  araoant  due 
for  such  work,  labor,  or  materials  shall 
be  filed  witb  tbe  county  register,  who 
•ball  note  the  same  for  registration,  and 
pat  it  on  record  in  the  trust-book  in  his 
olBce,  •  *  *  and  tbis  registration  shall 
be  notice  to  all  persons  of  the  existence  of 
i>ncb  lien. "  Acts  1889,  c.  103,  S  1-  So  tbat 
registration  was  wholly  unnecessary  for 
tbe  purposes  of  tbis  action. 

S.  It  is  insisted  that  the  notice  given  by 
Henderson  A  Co.  was  bad  both  In  form 


and  In  substance.  It  was  in  these  words : 
"Mr.  Wm.  Reeves:  You  are  hereby  noti- 
fied that  we  will  proceed  to  take  a  me- 
chanic's lien  on  yonr  house  and  lot  in 
Johnson  City,  Tennessee,  for  woric  and 
materials  furnished  in  erecting  your 
bouse,  unless  said  claim  Is  paid.  Tbis 
Nov.  21st,  1890.  [Signed]  A.  P.  Uendbb- 
soN&Co."  Though  barely  so,  this  notice 
is  sufficient  to  mnet  tbe  requirements  of 
the  statute.  It  informs  Reeves  of  an  in- 
tention on  the  part  ot  Henderson  &  Co. 
to  claim  a  lien  on  bis  house  and  lot  for 
materials  furnished  and  labor  dune  by 
them  in  the  erection  of  tbe  house.  Tbat 
is  the  purpose  of  tbe  notification.  So 
meager  a  notice,  however,  is  not  to  be 
commended.  It  would  have  been  in  bet- 
ter form  bad  it,  in  addition,  stated  the 
amount  claimed,  the  nature  of  the  ma- 
terials furnished  and  labor  performed, 
aud  that  the  claimants  furnished  such 
materials  and  performed  such  labor  at 
the  instance  of  tbe  original  contractor. 
It  would  have  been  well,  also,  to  more 
particularly  describe  the  property  on 
wbich  tbe  Hen  was  to  be  made. 

Finally,  tbat  Reeves  bad  no  contract 
with  Henderson  and  Co.,  and  that  be 
owed  Conolt  &  Co.,  the  persons  with 
whom  be  did  contract,  nothing,  when  the 
notice  was  given,  and  when  this  action 
was  commenced,  are  facts  entirely  imma- 
terial to  tbe  decision  of  this  case.  They 
constitute  no  defense  whatever  to  the 
demand  ot  Henderson  A- Co.  Reeves  Is  con- 
clusively presumed  to  have  made  bis  con- 
tract with  Couoll  &  Co.  witb  reference  to 
tbe  statute,  which  gives  all  subcontract- 
ors and  material-men  the  right  of  lien 
now  asserted  by  Henderson  &  Co.  Man- 
ufacturing Co.  T.  Falls,  00  Tenn.  — ,  16  S. 
W.  Kep.  1045.  Let  tbe  Judgment  be  af- 
firmed, witb  costs. 


East  Tbnnkssek.V.  &  G.  Rt.  Co. ▼.Lilly. 

(Supreme  Court  of  Tennettee.   Sept.  Term,  1891. ) 
DiATH  BT  Wbonoful  Aot— Aba.tbi(bmt  Ot  Ao- 

TION. 

Act  1851,  0.  17,  as  amended  by  Act  1871,  o. 
78,  (UiU.  &  V.  Code,  f  8180,)  provides  that  tbe 
right  ot  action  whloh  a  person  who  dies  from  in- 
juries reoelved  would  have  had  against  tbe  wrong- 
doer in  case  death  had  not  ensned,  shall  not  abate 
by  his  death,  "but  shall  pass  to  his  widow,  and, 
in  case  there  is  no  widow,  to  his  children,  or  to 
his  personal  representatives,  for  the  benefit  of 
his  widow  or  next  of  kin,  tree  from  tbe  claims 
of  creditors. "  Held  that,  where  deoeased  leaves 
no  widow,  child,  or  next  of  kin  the  right  of  ao- 
tion  abates,  and  it  does  not  lie  for  benefit  of  cred- 
itors, or,  in  absence  thereof,  for  the  benefit  of  the 
state. 

Error  to  circuit  court,  Hamblen  county ; 
W.  R.  Hicks,  Judge. 

Action  by  Tbomas  B.  Lilly,  administra- 
tor, against  the  East  Tennessee,  Virginia, 
&  Georgia  Railroad  Company  for  tbe 
killing  of  plaintiff's  intestate  Judgment 
for  plaintiff.    Defendant  brings  error.    Re- 

VOFBOd 

W.  S.  DickaoB  and  J.  K.  Sbeilda,  for 
plaintiff  In  error.  O.  C.  Kin/c  and  J.  F. 
Lutbrty,  for  defendant  in  error. 

Caldwell,  J.  Tbomas  B.  Lilly,  as  ad- 
ministrator, brought  tbis  action  against 
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the  Eant  Tenncnra,  Virginia  A  Georgia 
Railroad  Company  to  recover  damngra  for 
the  alleged  wrongfnl  killing  of  bis  intes- 
tate, Liitlier  Lilly,  deceased.  Trial  before 
court  and  lury  resulted  In  yerdlct  and  Judg- 
ment for  91,500  in  favor  of  the  plaintiff, 
and  defendant  appealed  in  error. 

The  only  question  for  the  consideration 
of  thia  court  arises  on  the  pleadings  and 
the  action  of  the  trial  Judge  thereon.  To 
tbe  plaintiff's  declaration,  which  was 
good  both  in  form  and  substance,  tbe  de- 
fendant filed  a  plea,  wherein  it  was 
averred  that  Lntber  Lilly,  plaintiti's  intes- 
tate, Jeft  suryivlng  him  no  widow,  child, 
or  next  of  kin  to  take  tbe  recovery  sought, 
and  that,  therefore,  tbe  action  would  not 
lie.  Plaintiff  replied  that,  though  there 
were  no  widow,  child,  or  next  of  kin,  tbe 
action  would  lie  for  thebenetitof  creditors 
of  the  deceased,  and,  iu  tbe  absence  of 
creditors,  for  tbe  benefit  of  tbe  state. 
The  defendant  demurred  to  this  replica- 
tion as  presenting  an  unsound  proposi- 
tion of  lawi  The  action  of  the  court  in 
overmling  that  demurrer  is  assigned  as 
error.  The  artificial  rule  of  the  common 
law,  that  every  right  of  action  for  persona  I 
injury  died  with  the  person  injured,  pre- 
vailMl  in  tbe  state  until  changed  by  the 
act  of  1R51,  c.  17.  Trafford  v.  ExpreHS  Co., 
8  Lea,  97,  98.  That  act,  as  amended  by 
the  art  of  1871,  c.  78.  provides  that  "the 
right  of  action  which  a  person  who  dies 
from  Injuries  received  from  another,  or 
whose  death  is  caused  by  the  wrongful 
act,  omission,  or  killing  by  another,  would 
have  bad  against  the  tvrong-doer  incuse 
death  had  nut  ensued,  shall  not  abate  or 
be  extinguished  by  his  death,  but  shall 
pass  to  his  widow,  and,  in  case  there  is  no 
widow,  to  bis  children,  or  to  bis  personal 
representative,  for  the  benefit  of  his  wid- 
ow or  next  of  kin.  tree  from  tbe  claims  of 
creditors."  Mill.  &  V.  Code,  J  3130.  This 
statute  is  largely  a  count^erpart  of  the 
first  and  second  sections  of  what  Is  fa- 
miliarly known  as  "LordCampbeH's  Act," 
passed  bv  the  British  parliament  in  the 
year  1846,  (St.  9  &  10  Vict.  c.  9.S,  «§  1,  2,> 
and  Is  very  similar  to  statutes  siibsequen  tly 
enacted  by  many  of  the  American  states. 
It  manifestly  abrogates  the  common-law 
rnlejnst  mentioned,  and  keeps  alive  the 
deceased  person's  right  of  action  in  every 
Instance  in  which  he  leaves  surviving  a 
widow  or  child  or  next  of  kin.  Whether 
it  goes  beyond  that,  and  fntludes  every 
case  of  wrongful  killing  without  refei'ence 
to  the  existence  of  kinrired,  is  tbe  contro- 
verted question.  The  statnte  virtually 
creates  a  liability  In  favor  of  the  widow 
or  next  of  kin  which  did  not  exist  at  com- 
mon law ;  hence  the  courts  will  not  extend 
or  enlarge  that  liability  by  liberality  of 
construction,  but  will  confine  it  to  cases 
clearly  within  the  provisions  of  the  act. 
No  right  of  action  will  be  inferred,  no 
remedy  will  be  given  in  favor  of  any  per- 
sons, except  those  distinctly  contemplated 
as  beneficiaries.  Tbe  very  comprehensive 
language,  "the  right  of  action  •  •  •  shall 
Dot  abate  or  be  extinguished,"  standing 
by  itself  would  undonbtodly  embrace  every 
case  of  wrongful  killing.    That  which  fol- 


lows, however,  quallflea  tbe  preceding 
words,  and  restricts  the  provision  tu 
eases  in  which  there  is  a  widow  or  next  of 
kin  to  be  benefited.  The  right  of  action 
that  shall  not  abate  or  be  extinguished 
by  the  death  of  the  injured  person  Is  tbe 
one  which  "shall  pass  to  his  widow,  and, 
in  ease  there  is  no  widow,  to  his  children, 
or  to  his  personal  representative,  for  the 
benefit  of  his  widow  or  bis  next  of  kin." 
It  follows  that  any  right  of  action  which 
cannot  so  pass  for  lack  of  widow  or  next 
of  kin  to  take  the  benefit  of  the  recovery 
is  not  within  tbe  provision  of  tbe  statnte, 
but  must  abate  or  be  extinguished  an  at 
common  law.  The  object  of  the  act  was 
to  confer  a  benefit  upon  the  widow  and 
next  of  kin  of  the  deceased,  to  give  them  a 
right  of  action  which  otherwise  they 
would  not  have  bad.  The  provision  is 
not  in  favor  of  tbe  estate  proper  of  tbe 
deceased  person.  By  express  declaratlun 
of  the  statute  the  proceeds  of  the  recovery 
are  to  tie"  free  from  the  claims  of  credit- 
ors."  No  morels  the  provision  ip  favor 
of  the  state,  as  averred  in  the  replication. 
Not  only  is  there  nu  reference  to  the  state 
in  the  statute,  but  It  can  hardly  be  con- 
ceived that  the  legislature  would  have  ex- 
empted snch  a  fund  from  the  creditors  of 
a  deceased  cltlsen,  Intending  that  it  should 
escheat  to  the  state.  It  is  only  where  there 
Is  a  widow  or  next  of  kin  to  receive  the 
benefit  that  the  rule  of  the  common  law 
Is  abrogated.  Where  there  are  no  aocta 
kindred  to  become  beneficiaries,  the  stat- 
ute does  not  apply,  and  tbe  right  of  action 
abates,  now  as  formerly,  with  the  death 
of  the  injured  person.  The  orrecrnoss  of 
this  construction  is  rendered  the  more 
manifest  by  reference  to  the  act  of  1883,  c. 
186,  wherein  it  is  enacted  that  the  recovery 
shall  be  not  only  for  the  damages  sus- 
tained by  the  deceased,  but  shall  tnclade 
"also  the  damages  reaultlngto  tbe  parties 
for  whose  use  and  benefit  the  right  of  ac- 
tion survives."  Mill.  &  V.  Code,  S  3184. 
Thereby  is  It  shown  that  "the  parties' 
contemplated  as  beneficiaries  were  those 
sustaining  sucli  a  relation  to  tbe  deceased 
as  to  suffer  personal  damage  by  his  death, 
as  do  his  widow  and  next  of  kin.  and  as 
do  not  his  creditors  or  the  statq.  The 
person  whose  right  of  action  shall  not 
abate  or  be  extinguished  by  death  may  be 
an  infant  in  its  mother's  arms,  (Railway 
Co.  V.  Connor,  9  flelsk.  19,)  or  a  married 
wnman,  (Beam  v.  Brown.  6  Cold.  in8;) 
and  In  the  latter  case  tbe  husband,  if  liv- 
ing, is  entitled  to  the  recovery,  upon  the 
gronnd  that  the  word  "  widow, "  as  nsed 
in  the  statute.  Includes  both  the  feminine 
and  tbe  masculine  gender,  and  means 
either  widow  or  widower,  as  the  case  may 
he,  (Trafford  v.  Express  Co.,  8  Lea,  i>6.) 
We  Infer  snch  to  have  been  the  ground  of 
the  last  decision,  (as  it  might  well  have 
been  under  section  50  of  tbe  Code,)  though 
it  is  not  precisely  stated  in  the  opinion 
upon  what  gronnd  tiie  majority  of  the 
court  concurred  in  the  ruling.  Id.  112. 
The  circuit  Judge  erred  In  overruling  tbe 
demurrer  to  tbe  replication.  For  tbat  er- 
ror tbe  Judgment  la  reversed,  and  the  case 
remanded  for  further  proceedings. 
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BlOHTBBL.t.  «t  UX.  ▼.  HALB. 

{SuvroM  Court  (if  Tnmetue.  Bept.  Term,  1810.) 
BABXiatllT  BT  Implioation. 
Where  a  land-owaer  had  for  more  than  SO 

CITS  so  used  one  parcel  of  bis  land  as  to  have 
tened  upon  it  an  easement  of  way  if  it  had 
belonged  to  a  different  person,  and  snch  way  was 
reasonably  necessary  to  the  enjoyment  of  the 
other  parcel,  and  after  severanoe  of  the  parcels, 
and  tor  nearly  90  years,  the  way  had  been  used, 
and  waa  known  to  have  existed  for  18  years  by 
the  person  who  bought  the  servient  parcel,  an 
easement  by  impllcatloa  will  be  deemed  to  exist, 
and  the  purchaser  will  be  deemed  to  have  bought 
with  notice  thereof. 

Appeal  from  chancery  court,  Hamblen 
county :  John  P.  Smith,  Chancellor. 

Bill  by  Blghtsell  and  wife  to  Ret  np  an 
easement  of  way,  and  to  prevent  an  ob- 
■traction  tbereuf.  Decree  for  defendant, 
and  complainants  appeal.    Reversed. 

Wm.  AfcfMr/tfoi/,  for  appellants.  James 
O.  Bose.  for  respondent. 

Lii'RTON,  J.  Complainant  and  defend- 
ant own  adjoining  parcels  of  land.  A  nar- 
row strip  ot  defendant's  land  lies  between 
that  uf  the  complainant  and  an  old  coun- 
ty road, known  as  the''Dandrldge  Road." 
This  narrow  strip  has  lain  open  and  un- 
fenced  down  to  a  very  recent  date.  Com- 
plainant files  this  bill  to  set  np  an  ease- 
ment uf  way  from  bis  own  land  across 
that  of  the  respondent  to  this  old  county 
road,  and  to  prevent  the  erection  of  a 
fence  In  snch  a  way  as  to  obstroct  this 
easement.  The  evidence  shows  that  the 
way  claimed  has  been  continually  used  by 
the  owners  and  occupants  of  the  parcel 
now  owned  by  complainant  for  a  period  ot 
over  50  years,  and  that  this  way  is  the  only 
open  way  from  the  residence  o(  roroplain- 
ant  to  any  pnblic  road.  These  two  tracts 
were  orlKinally  owned  by  Daniel  Witt, 
and  both  were  parts  of  a  larger  estate. 
The  honse  now  occupied  by  complainant 
waa  daring  Daniel  Witt's  ownership  occu- 
pied by  bis  tenants,  and  for  a  part  of  the 
time  by  bis  son  W.  C.  Witt.  During  this 
occupancy  this  disputed  way  was  the 
only  way  out  from  tills  place  to  any  pub- 
lic road,  and  daring  Daniel  Witt's  owner- 
ship It  was  continuously  used  as  a  way  of 
exit.  In  1866  or  1866  these  two  places  were 
severed  from  the  remainder  of  the  estate, 
and  conveyed  tu  W.  C  Witt  as  one  parcel. 
Witt  lived  wher«i  complainant  now  lives, 
and  tais  way  out  continued  to  be  the  one 
DOW  sought  to  be  set  np.  In  l(i71  W.  C. 
Witt  divided  thetract  into  two  parts,  and 
by  parol  gave  the  part  now  owned  by 
complainants  to  his  daughter  Mrs.  Bight- 
■ell,  one  of  the  complainants.  The  part 
now  owned  by  defendant  be  gave  to  his 
■on  W.  T.  Witt.  He  placed  each  In  pos- 
session at  date  of  this  division.  In  1879, 
W.  T.  Witt  having  sold  his  part,  he  united 
blm  in  a  deed  ot  conveyance  to  Wilson 
Smitb  and  others.  In  1R79  be  made  a  deed 
to  Mn.  Rlgbtsell  for  her  part.  In  lcf88 
tbe  Smiths  conveyed  the  D.  T.  Witt  part 
to  respondent.  From  the  date  of  thlsdl- 
tMod,,  Id  1871,  down  to  IftW,  complainant 
asserted  and  contlnnonsly  need  a  way 
over  the  land  now  owned  by  the  respond- 
eoc  This  claim  and  use  was  acquiesced 
tai  by  W.  T.  Witt  and  his  vendees,  tbe 


Smiths.  Respondent  Insists  tbat  while 
the  two  tracts  were  owned  by  the  same 
person  no  easements  could  be  fastened  up- 
on the  one  In  favok  of  the  other,  and  that 
the  user  since  the  severance  of  the  estate 
has  not  been  tor  the  time  requisite  to  pre- 
sume a  grant  from  himself  for  those  nnder 
whom  he  claims. 

When  an  easement  depends  solely  upon 
adverse  uoe,  20  years  has  been  held  as  tbe 
time  necessary  to  presume  a  ground. 
Ferrell  v.  Ferrell,  1  Baxt.  329.  11  com- 
plainant's case  depends  npou  user  since 
severance  of  the  servient  from  the  dom- 
inant estate,  It  has  not  been  made  out. 
Neither  can  the  case  of  complainant  be 
rested  upon  the  ground  that  the  way  Is 
one  of  strict  necessity,  and  therefore  re- 
served by  Implication  when  the  heritage 
was  severed.  The  evidence  shows  that 
prior  to  such  severance,  whetberit  beflxed 
as  in  1871,  the  date  of  the  parol  gltt,  or  in 
1876,  the  date  when  the  servient  estate 
was  conveyed  by  deed  to  the  vendors  of 
respondent,  a  public  road  had  been 
opened  upon  the  eastern  side  of  the  dom- 
inant estate;  and  It  was  possible  to  have 
opened  up  a  way  across  that  estate,  from 
the  residential  parts,  to  this  public  road. 
■The  mere  fact  that  a  way  across  tbe  sev- 
ered part  would  be  more  convenient  than 
the  possible  way  open  to  tbe  owner  of  tbe 
estate,  asserting  a  way  of  necessity,  is 
not  enough.  A  man  cannot  ordinarily  ac- 
quire an  easement  in  his  own  lands.  Bat 
there  are  cases  where  two  estates  have 
been  so  used  in  relation  to  eacbotherthat, 
when  the  owner  parts  with  one  ol  them, 
he  impliedly  parts  or  reserves  an  easement 
in  one  in  favor  of  the  other.  Complainant 
insists  that  this  is  such  n  case.  For  per- 
haps 30  years  before  any  severance  of  these 
two  parrels  they  had  been  parts ota  larger 
estate.  During  all  this  time  this  way  had 
been  the  only  open  or  used  way  from  the 
upper  tract.  Indeed,  until  shortly  before 
the  severance,  the  Morristown  road,  on 
the  eastern  side  of  the  dominant  parcel, 
bad  not  been  opened,  and  there  was  no 
way  of  exit  from  the  npper  part  bnt  by 
way  of  this  lower  tract.  After  it  was 
opened  it  was  of  no  practical  value  to  the 
upper  estate,  because  of  its  distance  from 
the  houses,  and  the  expense  of  opening  a 
way  out  to  it.  The  occupants  of  the  dom- 
inant parcel  continued  to  exclusively  use 
the  way  In  dispute.  At  the  time  of  the 
severance,  iu  1871,  this  way  was  open,  and 
tbe  only  apparent  way  out  to  a  public 
road,  and  tbe  owner  ot  tbe  npper  or  dom- 
inant part  continued  to  claim  and  use  the 
way  over  the  lower  or  subservient  por- 
tion. This  continued  for  about  19  years 
alter  severauce,  when  the  lower  estate 
was  bought  by  respondent.  Hale.  He  ad- 
mits that  when  be  bought  he  had  known 
of  this  way,  and  its  use  by  complainant 
for  about  18  years.  It  is  true  that  none 
ot  tbe  deeds  conveying  either  parcel  con-. 
tain  any  reservation  of  this  easement. 
But  do  not  tbe  facts  ImpLra  reservation 
of  this  easement  when  W.  C.  Witt  con- 
veyed  the  lower  parcel  in  1876  to  the  van.- 
dors  of  respondent?  The  rule  concerning 
such  Implied  reservation  is  thus  stated: 
"  II  there  be  a  severance  ot  a  heritage  into 
two  or  more  parts,  In  respect  to  which 
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tbere  baa  been  a  contiDnoas  and  apparent 
casement  used  by  tbe  owner, Bucb  an  ease- 
ment will  pass  by  implication  with  the 
dominant  estate,  althoDKb,  technically.  It 
conld  not  hare  been  enjoyed  as  an  easement 
hytheowneroltheentireestate. "  SWashb. 
Real  Prop.  bk.  2,  side  p.  28et  seq.  "This 
usually  results,"  says  tbe  same  learned 
author,  "when  the  mode  of  using  one  part 
by  the  owner  would,  if  continued  tbe  req- 
uisite length  of  time,  have  created  an  ease- 
ment in  the  other.  If  they  bad  belonged  to 
ditterent  persons."  He  suggests,  and  in 
this  we  agree,  that  tbls  doctrine  should 
be  limited  to  cases  where  tbe  easement  is 
reasonably  necessary  to  the  enjoyment  of 
tbe  dominant  estate.  But  it  will  be 
enough  if  it  would  require  an  unreasonable 
expenditure  to  render  tbe  other  possible 
way  convenient,  baying  regard  to  the 
value  of  the  land  to  be  accommodated. 
This  is  substantially  the  rule  in  cases  of 
ways  purely  of  necessity.  Id.  side  p.  81. 
This  doctrine  concerning  easements  by  im- 
plication has  been  approved  by  this  court 
In  Brown  v.  Berry,  6Cold.  98,— a  case  whicb 
seems  to  have  been  well  considered.  In 
that  case  it  was  said,  concerning  the  re- 
vival of  an  easement  of  way  extinguished 
by  tbe  union  of  title  in  one  owner,  "that 
the  way  must  be  apparent,  and  the  use 
continuous,  and  tbe  way  necessary, 
though  not  strictly  so,  to  the  enjoyment 
of  the  estate  granted."  In  this  case  every 
element  exists  necessary  to  make  the  way 
in  question  an  easement  appurtenant  to 
the  land  of  complainant.  The  owners  of 
the  united  estates  had  for  more  than  20 
years  so  used  the  parcel  used  by  defendant 
as  to  have  fastened  upon  it  an  easement 
of  way,  if  it  had  belonged  to  a  different 
person.  The  way  was  reasonably  neces- 
sary to  tbe  enjoyment  of  tbe  reserved  por- 
tion. While  it  was  possible  to  make  an- 
other way  out.  yet  to  make  such  other 
way  at  all  convenient  would  Involve  an 
expenditure  altogether  disproportionate 
to  the  value  of  the  estate  to  be  benefited. 
The  easement  was,  at  date  of  severance, 
an  apparent  one  to  the  most  casual  ob- 
server. The  same  facts  existed  when  re- 
spondent bought.  He  hnd  known  this 
land  for  IR  years;  yet  he  admits  when  he 
bought  he  knew  that  this  road  existed, 
and  had  been  used  by  complainant  as  this 
way  of  exit  lor  many  years.  The  ease- 
ment being  an  approved  one,  be  must  be 
taken  to  hold  subject  thereto,  and  to  have 
bought  with  notice.  Reverse  the  decree, 
and  let  the  defendant  be  enjoined  from  bo 
erecting  bis  fences  as  to  prevent  complain- 
ant from  going  over  tbe  land  of  defendant 
in  a  due  south  course  from  point  where 
tbe  way  enters  upon  defendant's  land.  It 
necessary,  case  may  be  remanded,  and  tbe 
road  laid  off  by  clerk  and  master,  with 
tbe  aid  of  the  county  surveyor.  Defend- 
ant will  pay  all  costs. 


KiRKUP  et  a/.  V.  Crandall. 
(Supreme  Court  of  Tennessee.  Sept.  Term,  1891. ) 
Ghamobbt  JUHisnionoif — Nbougbhob  of  Agbht. 
1.  Under  Aot  1877,  c.  07,  (Code,  Mill,  ft  V.  | 
SIMS,)  oonterringon  tbe  ohanoeryoonrtoonourrent 
Inriadiotion  with  the  olrcait  court  of  sU  aotlons 
except  thuae  involving  anliquidated  damages  for 


injnry  to  person,  property,  or  oharactar,  the 
chancery  court  baa  Jarisdirtion  of  an  action  by  s 
principal  against  his  agent  to  recover  a  sum  al-' 
leged  CO  have  been  lost  to  oompialnsnt  by  the 
negligent  aot  of  the  agent  in  taking  an  invalid 
aooeptanoe  of  a  draft  for  that  amount,  after  hav- 
ing been  speoially  intmated  with  the  duty  of  pro- 
curing tbe  acceptance.  Glenn  v.  Moore,  11  Lea, 
356;  Williams  v.  Burg,  »  Lea,  456;  State  v.  Kel- 
ler, 11  Lea,  401,  followed. 

2.  Plaintis  sold  goods  to  a  corporation,  and 
sent  a  draft  for  the  price  to  defendant,  to  procure 
tbe  corporation's  acceptance.  Defendant  pro- 
cured the  secretary's  acceptance,  and  retomed 
tbe  draft  to  plaintiff,  wbo  supposed  such  acoept- 
ance  was  authorized.  Afterwards  plaintiff 
learned  that  it  was  not  authorized;  tbat  the  goods 
had  been  purotiased  by  the  secretary  for  hla  own 
use,  in  the  name  of  the  corporation;  and  tbat  the 
goods  had  been  used  In  his  own  business,  on 
which  be  bad  given  a  deed  of  trust,  thus  putting 
it  beyond  plaintiff's  power  to  reclaim  the  Koods. 
Defendant  knew  tbe  secretary  was  not  authoriied 
to  bind  tbe  corporation  by  his  acceptance.  Held, 
that  tbe  agent  was  liable  to  the  principal  for  the 
amount  of  the  draft. 

Appeal  from  chancsry  court,  Waablng- 
ton  county ;  John  P.  Smith.  (Hiancellor. 

Bill  by  William  Klrkup  &  Son  against 
J.  E.  Crnndail  to  recover  ^1,043.52  alleged 
to  have  been  lust  to  complainants  by  de- 
fendant's procuring  an  inyalld  accept- 
ance of  a  draft.  Decree  (or  complainants. 
Defendant  appeals.    Affirmed. 

if arr  t6  Fa  w,  for  appellant.  HohtsTt  Bur- 
row, for  appellees. 

Caldwblu  J.  This  Is  a  bill  In  chancery 
by  a  principal  against  his  agent  to  re- 
cover 91.043.52,  alleged  to  have  been  lost 
to  the  principal  by  the  wrongful  and  neg- 
ligent act  of  tbe  agent  In  taking  an  in- 
valid acceptance  of  a  draft  for  that 
amount,  when  especially  intrusted  with 
the  duty  of  procnrlng  tbe  drawee  to  ac- 
cept tbe  draft.  There  Is  an  appeal  from 
the  decree  of  tbe  chancellor  granting  tbe 
relief  sought. 

The  first  question  for  consideration  arises 
on  tbe  demurrer  of  tbe  defendant,  in  which 
the  J  urisdictlon  of  tbe  court  is  questioned  on 
the  ground  thatthe  action  is  for  unliquidat- 
ed damages.  Tbe  act  of  1S77,c.  97,  conferred 
upon  tbe  chancery  court  concurrent  Juris- 
diction with  the  circuit  Court  in  all  civil 
actions  except  those  InTolving  unliqui- 
dated damages  for  injury  to  person,  prop- 
erty, or  character.  Code,  (Mill.  A  V.)  ( 
5048.  Unless  derived  from  tbat  enact- 
ment, tbe  chancery  court  has  no  Jurisdic- 
tion to  determine  the  question  presented 
(or  adjudication  by  this  bill.  Strictly 
speaking,  "unliquidati'd  damages"  are 
such  damages  as  bavenot  been  ascertained 
or  fixed  by  contract.  In  tbat  sense  tbe 
words  of  tbe  statute  were  interpreted  and 
applied  In  tbe  case  of  Ramsey  v.  Temple,  3 
Lea,  258,  tbe  decision  being  tbat  tbe  chan- 
cery court  bad  no  Jurisdiction  of  a  bill  to 
recover  damages  of  an  attorney  tor 
wrongfully  suspending  an  execution,  and 
thereby  causing  bis  client  to  lose  tbe 
amount  of  the  Judgment.  Though  the 
cases  were  distinguished,  tbe  decision 
was  characterised  as  having  gone  "to 
the  utmost  verge  of  legitimate  Judicial 
construction  "In  the  case  of  Glenn  ▼.  Moore. 
11  Lea,  356,  where  it  was  decided  that  a 
clerk  was  liable  on  bis  oflScial  bond,  and 
sabject  to  suit  In  cbancery^oart,  for  baf^ 
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io(c  taken  an Inauffident  aapenedeaahonA, 
in  consequence  of  which  the  property  ler- 
•  led  upon  wan  released,  and  lost  to  the 
creditor.  In  the  former  of  these  cases  the 
act  complained  of  was  held  to  be  an  in* 
Jury  to  property,  involving  unliquidated 
damages;  while  In  the  latter  the  act  com- 
plained of  was  held  not  to  be  an  Injury  to 
prouerty,  and  not  to  involve  unliquidated 
damages.  In  Williams  v.  Burg,  9  Lea, 
456,  it  was  decided  that  the  chancery 
court  had  jurisdiction,  under  the  statute 
in  qnestlon,  of  a  bill  to  recover  damages 
for  a  breach  of  a  covenant  ol  warranty  of 
title  to  land.  A  similar  ruling  was  made 
in  the  case  of  State  y.  Keller,  11  Lea,  401. 
wbei-e  a  bill  was  filed  against  a  county 
surveyor  to  recover  damages  for  a  failure 
to  properly  survey  land.  Under  the  last 
three  cases  cited  it  is  clear  that  the  chan- 
cery court  had  jurisdiction  of  the  present 
action,  and  that  the  demurrer  was  prop- 
erly overruled.  The  wrong  complained  of 
was  not  an  Injury  to  the  person,  char- 
acter, or  property  of  complainants,  with- 
in the  meaning  of  the  act  of  1877. 

The  next  question  is  on  the  merits.  Aft- 
er bis  demurrer  was  overruled,  the  defend- 
ant answered  the  bill, denying  bis  liability 
upon  various  grounds.  The  cause  was 
afterwards  heard  by  the  clinncellor  on 
pleadlnirs  and  proof,  with  the  result  al- 
ready stated.  The  complainants,  William 
Kirlcnp  &  Son,  were  founders  and  machiu- 
iNts  In  Cincinnati.  Ohio.  They  shipped  a 
bill  of  pipes,  meters,  and  other  water- 
works fixtures  and  materials  to  the  John- 
son City  Foundry  &  Machine-Works,  at 
Johnson  City,  Tenn.,  on  the  order  of  C.  K. 
McC'allnm,  secretary  and  treasurer  of  that 
corporation.  Afterwards  they  drew  a  90- 
days  draft  in  their  own  favor  on  the 
Johnscin  ('ity  Foundry  &  Machine-Works 
for  91,043.52.  the  price  of  said  bill  of  goods, 
and  sent  the  same  to  the  Johnson  City 
Uank,  at  Johnson  City,  for  presentment 
to  the  drawee,  and  acceptance  by  it.  The 
hank  undertook  the  agency,  proi-ured  the 
draft  to  be  accepted  by  C.  K.  McCalliim, 
secretary  and  treasurer  of  the  drawee, 
and,  with  his  acceptance  Indorsed  upon 
the  draft,  returned  it  to  complainants, 
who.  believing  the  draft  to  have  been  ac- 
cepted by  one  aatborized  .  to  bind  the 
drawee,  gave  the  matter  no  further  con- 
cern for  the  time  being.  About  one  month 
later  complainants  learned  for  tlie  first 
time,  from  the  president  ol  the  drawee  cor- 
poration, that  the  acceptance  by  McCal- 
lam  was  wholly  unauthorized,  and  that 
bis  act  in  that  behalf,  as  well  as  in  the 
purchase  of  the  goods,  was  repudiated  by 
the  corporation.  The  truth  then  turned 
out  to  be  that  McCallum  bought  the 
goods  (or  bis  own  use,  though  in  the  name 
of  the  Johnson  City  Foundry  &  Machine- 
Works,  without  its  knowledge  or  author- 
ity; and  that  in  the  mean  time  he  had  put 
them  into  water-works  owned  by  himself, 
and  bad  executed  a  deed  of  trust  on  the 
same  to  secure  a  debt  to  said  bank,  there- 
by placing  it  beyond  the  power  of  com- 
plainants to  reclaim  tbelr  goods,  or  collect 
their  debt  from  McCallum,  who  was  and 
Is  insolvent.  The  defendant,  J.  F..  Cran- 
dall,  was  the  president  and  owner  of  tlie 
Juhaaon  City  Bank,  and  acted  for  it  and 


for  himself  in  the  matter  herein  mentioned, 
especially  in  procuring  the  acceptance  of 
the  draft  in  question.  When  he  procured 
the  acceptance  and  returned  the  draft  to 
complainants  he  well  knew  that  McCal- 
lum was  not  authorised  to  bind  the  John- 
son City  Foundry  A  Machine-Works,  hav- 
ing been  previously  informed  by  the  presi- 
dent of  that  corporation,  and  knowing 
from  its  course  of  business  that  McCal- 
lum, though  Its  secretary  and  treasurer, 
had  no  authority  to  bind  it  by  any  con- 
tract or  instrument,  and  that  the  only 
means  of  binding  the  corporation  was 
through  the  concurring  assent  and  offi- 
cial signatures  of  both  its  president  and 
its  secretary  and  treasurer.  Had  tlie  de- 
fendant obtained  both  signatures  to  the 
acceptance,  or,  being  unable  to  do  so,  la- 
formed  the  complainants  of  the  lack  of  au- 
thority on  the  part  of  McCallum  to  bind 
the  corporation,  they  would  have  saved 
their  debt;  for  in  one  case  they  would 
hare  received  a  draft  on  a  solvent  corpo- 
ration, and  in  the  other  they  would  have 
recovered  the  property  sold,  by  legal  pro- 
ceedings against  McCallum.  Havingfalled 
to  do  either,  and  as  a  consequence  of  that 
failure  and  the  taking  of  an  insufficient 
acceptance,  the  defendant  has  brought  a 
loss  upon  complainants  that  is  irrepara- 
ble, unless  be  be  compelled  to  make  It 
good  himself.  Though  there  is  sharp  con- 
flict in  the  testimony  on  some  material 
points,  the  foregoino:  conclusions  of  fact 
are  satisfactorily  establlBbed  by  the  rec- 
ord. It  is  eutiroly  manifest  that  the  de- 
fendant became  the  special  agent  of  the 
complainants;  that  In  the  doing  of  the 
particular  thing  Intrusted  to  him  he  was 
grossly  negligent;  and  that,  as  the  im- 
mediate consequence  of  that  negligence, 
they  were  compelled  to  sustain  a  loss  of 
91,043.52.  Under  a  familiar  rule  of  law  the 
agent  Is  responsible  for  the  loss,  and 
bound  to  make  full  indemnity.  Mr.  Story 
sayH:  "Whenever  an  agent  violates  his 
duties  or  ohiigations  to  his  principal, 
whether  it  be  by  exceeding  his  authority, 
or  by  positive  misconduct,  or  by  mere 
negligence  or  omission  in  the  proper  func- 
tions of  his  agency,  or  In  any  other  man- 
ner, and  any  loss  or  damage  thereby  falls 
on  the  principal,  he  is  responsible  therefor, 
and  must  make  full  Indemnity. "  Story, 
Ag.  8  2I7c.  See  to  same  effect,  Mechem, 
Ag.  88  474.  606.  This  principle  is  very 
broad  In  the  scope  of  its  application. 
That  it  is  BO  Is  illustrated  by  numerous 
cases,  only  three  of  which  we  cite.  In 
Walker  v.  Walker,  6  Heisk.  425,  the  agent, 
In  violation  of  instructions  to  remit  money 
by  express,  remitted  instead  a  check  on 
parties  of  good  standing  and  credit.  Be- 
fore the  principal  could  have  the  check 
cashed  the  drawees  became  Insolvent. 
The  agent  was  required  to  make  good  the 
loss  by  payment  of  the  amount  called  tor 
by  the  check.  In  Railroad  v.  Qreer.  87 
Tenn.  698, 11  S.  W.  Bep.  931,  the  conductor 
of  a  railway  freight-train,  against  the  or- 
ders of  his  employers,  permitted  a  gentle- 
man to  take  passage  on  his  train.  That 
gentleman  was  Injured,  and  the  employers 
made  liable  in  damages  through  the  im- 
mediate negligence  of  other  employes. 
The  conductor  was  held  to  be  responsible 
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to  bffl  employers  for  tbe  damases  to  the 
pasBenger.  In  Walker  v.  Bank,  9  N.  Y.  582, 
the  point  decided  Is  atuted  in  the  head- 
note  as  follows:  "Where  the  holder  of  a 
bill  of  exchange  transmits  it  to  hlR  agent 
for  preHentationto  the  drawee, such  agent 
has  no  right  to  receive  anything  short  ot 
an  explicit  and  unequivocal  acceptance, 
without  giving  notice  to  the  holder,  as  in 
case  ot  non-acceptance;  and  he  will  be 
liable  for  any  loss  the  holder  may  sustain 
Id  coDsequeuce  ot  his  neglect  to  do  so. " 
The  last  case,  which  is  very  similar  to  the 
one  before  us  in  its  important  features,  is 
substantially  Incorporated  in  the  text  of 
Morse  on  Banks  &  Banking,  (Sd  Ed.)  S  252. 
Let  the  decree  be  affirmed,  with  costs. 


SurrH  ▼.  State. 

(Supreme  Court  of  Tennestee.    Sept  Term.  1891. ) 

HimNO — Wbiqhiko  Coal— Fai.8b  WnoHn— 

EVIDBNCB. 

Defendant  •  weighraau  Id  a  coal  mine, 
was  Indicted  under  Act  March  %,  1887.  provid- 
ing far  tbe  weighing  of  coal  mined,  and  making 
wUlfully  taking  more  poonds  for  a  ton  of  coal 
than  Is  provided  by  law  a  misdemeanor.  The 
proof  showed  that  a  car-load  of  coal  was  sent  out 
of  the  mine  by  a  miner,  and,  it  appearing  by  the 
scale  that  it  weighed  more  than  2,500  pounds,  ii 
was  not  weiRhed,  and  the  miner  was  credited 
with  3,600  pounds  only.  Defendant  claimed  that 
by  contract  with  the  miners,  made  in  1888,  the 
coal  was  "to  be  weighed  in  the  same  manner"  as 
*now  established;"  and  by  that  custom  a  car 
containing  more  than  2,600  pounds  was  credited 
to  the  miner  as  2,500  pounds.  Held,  such  cus- 
tttm  and  contract  were  no  defense. 

Appeal  from  circuit  court,  Andersoa 
county;  W.  R.  Hicks,  Judge. 

John  Smith  was  convicted  of  returning 
false  weights  for  coal  mined,  and  api)eals. 
Affirmed. 

W.  A.  Henderson,  for  appellant.  Atlar. 
Gen.  Pickle  and  Sam  E.  Young,  for  the 
State. 

Lka,  J.  .Tohn  Smith  was  a  welghman 
at  the  Shamrock  mines  tor  tbe  purpose  ot 
weighing  coal  for  the  Coal  Creek  Mining 
Company,  and  the  Indictment  charges 
that  he  knowingly,  willfully,  and  unlaw- 
fully took  more  pounds  for  a  bushel  and 
more  pounds  for  a  ton  of  coul  than  is  now 
provided  by  law.  He  was  convicted,  and 
has  appealed  to  this  court.  This  case  iu- 
Tolves  the  construction  of  the  act  of  the 
legislature,  chapter  200,  passed  and  ap- 
proved March  26, 1887.  The  purpose  and 
object  of  the  act  la  expressed  in  its 
title,  which  is  "An  act  to  protect  miners 
In  the  coal  and  mineral  regions  of  this 
state."  Section  1  provides  "that  at  every 
coal  or  other  mine  in  this  state,  where 
coal  or  other  minerals  are  mined  by 
weight  or  measure, "tbe  miners  shall  have 
the  right  to  employ  a  check  welghman  or 
check  measurer,  to  be  presen  tat  the  weigh- 
ing ot  coal,  and  makes  it  a  misdemeanor 
for  any  person  to  Intimidate  or  In  any 
manner  to  interfere  with  him.  Sections 
provides  the  duties  ot  a  check  welghman, 
and  tor  settlement  ot  difference  between 
him  and  mine-owners  or  their  agents. 
The  third  section,  and  tbe  one  under  which 
Smith  was  indicted,  is  as  follows:  "That, 
■hoald  any  welghman,  a^nt,  or  check 


maaanrer,  whether  employed  by  opera- 
tors or  miners,  knowingly  or  willingly 
adopt  or  take  more  or  less  pounds  for  • 
a  bushel  or  ton  than  Is  now  provided  for 
by  law,  or  willlully  neglect  the  balancing 
or  examining  of  tbe  scales  or  cars,  or 
knowingly  or  willfully  weigh  coal  with  an 
incorrect  scale,  be  shall  be  gnllty  ol  a  mis- 
demeanor, and,  upon  conviction  thereut, 
shall  be  imprisoned  in  the  county  ]all  for 
not  iPsa  than  three  months."  Tbe  proof 
■hows  that  Smith  was  a  welghman,  ap- 
pointed by  the  owners  ut  the  mines;  that 
tbe  cars,  as  they  came  out  ol  the  mines, 
were  run  upon  the  scales,  and,  if  they 
were  under  2,500  pounds,  they  were 
weighed;  if  over  that  amount,  they  were 
not  weighed,  but  sent  forward,  and 
dumped  into  the  cam  npon  tbe  railroad 
track;  and  the  person  digging  tbe  coal  is 
credited  with  only  2,500  pounds.  It  the 
coal  weighed  say  1,961  pounds,  tbe  miner 
is  given  credit  for  2,000  pounds;  lfl,»40, 
he  Is  given  credit  for  1,900  pounds.  Tbe 
witness  proved  that  there  were  a  great 
many  cars  weighed  over  2,600ponnds,  some 
probably  as  much  as  8,000  pounds;  that, as 
soon  as  the  beam  of  thescales"  kicked  up," 
to  use  the  languagre  ottbe  witness,  the  ear 
wasnot  weighed,  but  run  oft  tbe  scales;  it 
the  beam  did  not  "kick  up,"  then  It  was 
weighed.  Cpon  motion  ot  the  defendants, 
and  upon  order  ot  the  court,  the  state 
elected  to  rely  upon  the  failure  to  correct- 
ly weigh  the  car  of  one  Lumpklns.  The 
proof  showed  that  a  car-load  ot  coal  waa 
mined  by  him,  and  sent  out,  and,  being 
drawn  up  on  the  scales,  it  appearing  from 
tbe  action  of  the  beam  of  tbe  scales  that 
there  wtts  more  than  2,500  pounds  there- 
on, it  wns  not  weighed,  and  be  was  given 
credit  for  2,500  pounds  only.  Lumpklns 
was  digging  coal  at  the  rate  of  50  cents 
per  con.  It  is  insisted  for  defendant  that 
there  was  a  contract  entered  into  in  IKHX. 
between  the  miners  and  the  Coal  Creek 
Mining  Company,  which  Is  exhibited  in  tlie 
record.  In  that  contract,  after  stating 
the  price  per  pound  tu  be  paid  for  mining 
coal,  and  stating  how  the  coal  shall  be 
loaded  so  as  to  be  free  from  any  fine  coal, 
dirt,  slate, etc.,  it  proceeds,  "the  standard 
and  quality  of  coal  above  mentioned  to 
remain  the  same  as  that  now  established, 
and  to  be  weighed  In  the  same  manner." 
It  proved  by  the  defense  that  this  manner 
ot  weighing  was  in  force  when  the  con- 
tract was  signed,  and  had  been  for  a  num- 
ber of  years  previously;  and,  while  Lomp- 
klus  did  not  sign  the  contract,  yet  he 
must  have  known  tbe  manner  of  weigh- 
ing, though  there  was  no  positive  evidence 
ot  his  knowledge.  It  is  fnrtber  Insisted 
that  tbe  miners  may  agree  that  If  a  car 
contains  over  2,500  pounds  It  shall  not  b» 
weighed ;  that  they  may  give  away  their 
Foal  it  they  wish ;  and  therefore  the  de- 
fendant is  not  guilty.  In  answer  to  these- 
propositiouB  it  is  sufficient  to  say  that 
the  statute  provides  for  the  weighing  of 
the  coal  at  every  coal  mine  in  this  state. 
The  miners  are  within  the  mountain,  or 
beneath  the  surface,  and  they  have  the 
right  to  know  what  amount  ot  coal  they 
have  mined  during  the  day,  and  espedally 
is  this  BO  where  the  miners  are  to  be  paid 
by  tbe  bushel  or  ton,  as  in  tbe  ease  ol 
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Lumpkim.  After  tint  coal  is  w«lsbe<l,ai)d 
the  true  amount  is  aaeertalned,  it  the 
-  Bilaers  desire  to  fdve  away  a  portion  or 
all  to  ttie  mine-owner,  there  is  no  law 
to  prvTent,  but  It  Is  sofflclent  to  say  that 
LAiaplcluB  made  no  socb  agreeuient.  The 
evidcDce  austalns  the  verdict.  But  it  is 
liMiBted  there  Is  error  in  this :  "  The  coun- 
aal  tor  the  state,  in  cIosIdk  the  case,  In  his 
arcnixient  stated  to  the  Jury  that  the  de- 
frndant  did  not  open  bin  mouth,  which 
argrument  was  improper,  and  contrary  to 
law,  and  the  defendant  excepts. "  It  does 
not  appear  that  the  reference  was  to  de- 
fendant's talluce  to  testify,  or  that  excep- 
tion was  taken  at  the  time,  or  the  action 
of  the  court  Invoked.  There  is  no  error 
in  the  judgment,  and  it  will  be  afflrned, 
and  the  defendant  will  pay  the  costs. 

TuRSET,  C.  J.,  and  Lurton,  J.  We 
agree  to  the  conclosion  in  this  case,  be- 
canae  it  does  not  appear  that  Lumpkins 
ever  a^rreed  to  the  system  of  weighing  and 
paying  in  force  by  this  company. 


State  v.  Jenkins. 
(Supreme  Court  of  Tennessee.  Sept.  Term,  1891. ) 
MiTiBS — Cbbck  Wbigrmait— Intimidation. 
A  president  of  a  mining  company,  who  no- 
ttfiea  the  miners  that  he  will  shut  aown  the  mine 
nnleM  tlie  miners  discharge  the  oheok  weigh- 
man  hired  by  them,  does  not  violate  Act  Harcb, 
ISSt,  piroviding  for  the  appointment  of  a  check 
neigbman  by  miners,  and  that  he  shall  not  be 
■interfered  with  or  Intimidated  by"  the  agent, 
owner,  eto.    Lea,  J.,  dissenting. 

Appeal  from  circuit  court,  Anderson 
county;  W.  R.  HiCRs,  Judge. 

B.  A.  Jenkins,  an  owner  of  a  coal  mine, 
was  indicted  for  interfering  with  and  In- 
timidating a  check  weigbiuan  at  the  mine. 
On  motion  the  Indictment  was  quashed, 
and  the  state  appeals.    Affirmed. 

G.  W.  Pkkia,  Atty.  Oen.,  and  Sam  B. 
Yoangt  for  the  State.  Henderson  <ft  Jon- 
rolman,  for  appellee. 

TtiiiNBT,  C.  J.  The  material  parts  of 
the  statute  of  March,  1887,  under  which 
this  indictment  is  drawn,  read  thus: 
"That  at  every  coal  or  other  mine  in  this 
state,  where  coal  or  other  minerals  are 
mined,  by  weight  or  measure,  the  miners, 
or  a  majority  o(  tboce  present  at  a  meet- 
ing called  for  that  purpose,  shall  have  tlie 
right  to  employ  a  competent  person  as 
elierk  welgbman  or  check  measurer,  as  the 
case  may  require,  who  shall  be  permittsd 
at  all  times  to  be  present  at  the  weighing 
or  measuring  of  coal;  also  have  power  to 
weigh  or  measure  the  same;  •  •  •  and 
be  iihall  not  be  considered  a  trespasser 
during  working  hours,  while  attending  to 
the  interest  of  his  employers;  and  in  no 
manner  shall  he  be  Interfered  with  or  In- 
timidated by  any  person,  agent,  owner, 
or  miner;  and  an.v  person  violating  these 
proTlsions  shall  be  held  and  deemed  guilty 
of  a  misdemeanor,  and  upon  conviction 
thereof  he  shall  be  punished  by  a  fine  of 
not  leas  than  twenty  dollars  and  not  ex- 
ceeding one  hundred  dollars,  or  imprisoned, 
at  the  discretion  of  the  court. "  This  In- 
dictment avers  "that  B.  A.  Jenkins  did, 
on  the  1Mb  day  of  Jannary,  1890,  in  the 
state  and    county  aforesaid,  unlawfully 


and  willfDlIy  Intsrtere  with  and  Intimidate 
Hendricks  Bradly,  who  had  been  and  was 
employed  by  the  miners,  at  a  meeting 
called  for  that  purpose,  as  check  welgb- 
man  for  them  at  the  Tenneaaee  mines  of 
Tennessee  Coal  Company,  in  the  ISth  civil 
district  of  said  county  and  state,  by  un- 
lawfully threatening  the  said  miners  that. 
If  they  did  not  discbarge  said  Hendricks 
Bradly,  that  the  said  B.  A.  Jenkins,  who 
was  then  president  of  the  said  mining 
company,  and  had  the  control  of  the  same, 
would  close  down  and  shut  the  same;  and 
by  such  threats  and  Interference  he,  the 
said  B.  A.  Jenkins,  did  intimidate  said 
miners,  and  caused  and  forced  them  until 
they  did  discharge  the  said  Hendricks 
Bradly  from  the  place  of  check  welghman, 
although  he  was  doing  his  duty  accord- 
ing to  law,  against  tbe  peace  and  dignity 
of  tbe  state. "  It  is  apparent  tbe  language 
of  tbe  statute  does  not  makelt  obligatory 
on  the  miners  to  employ  a  check  welghman, 
nor  upon  the  owners  of  mines  to  operate 
them  If  a  check  welghman  is  employed. 
Sach  party  has  its  election.  If  a  check 
welghman  Is  selected  as  allowed  by  law, 
the  mine-owner  is  guilty  of  no  violation  of 
the  statute  in  refusing  to  continue  to 
work  the  mines.  To  say  to  tbe  miners 
"  that  if  they  did  not  discharge  Hendricks 
Bradly  be  [B.  A.  Jenkins]  would  shut 
down  and  close  the  mines"  was  but  a  dec- 
laration of  wbat,  under  the  law,  be  had 
the  right  to  do.  If  a  throat,  it  was  one 
made  not  in  contravention  of  the  rights  of 
the  miners.  There  is  no  averment  of  a 
fraudulent  purpose  on  the  part  of  Jenkins, 
and  we  cannot  assume  It  on  a  motion  to 
quash.  The  property  in  or  control  of  thn 
mines  being  in  Jenkins,  be  had  tbe  right 
to  stop  the  work  at  any  time,  and  to  dis- 
pose of  the  property  In  any  way  he  saw 
proper.  If  the  miners  yielded  to  his 
threats  to  "close  down  and  shut  the 
mines, "  and  discharged  their  check  welgh- 
man, it  cannot,  in  legal  cuutemplatlon,  be 
attributed  to  un  interference  with  or  in- 
timidation of  the  check  welghman.  To 
have  the  advantage  of  the  statute,  tbe 
miners  should  have  adhered  to  their  selec- 
tion of  a  check  welghman  until  Jenkins 
should  have  done  some  act  Interfering 
with  or  intimidating  blm  in  the  duties  of 
his  position.  By  acceding  to  tbe  an- 
nounced purpose  of  Jenkins,  the  miners 
waived  their  rights  under  the  statute. 
There  Is  nothing  In  tbe  law  to  prevent 
miners  and  mine-owners  from  contracting 
to  work  without  enforcing  tbe  right  (an 
optional  one)  of  the  miners  to  employ  a 
competent  person  as  check  welghman,  nor 
to  prevent  tbe  mine-owner  to  decline  to 
operate  bis  mine  by  such  employers  as  de- 
mand such  welghman,  or  to  refuse  to 
operate  it  at  all.  Kzcept  in  violation  of 
contract,  the  owner  may  cease  to  operate 
a  mine  at  will.  Judgment  sustaining  tbe 
motion  to  quash  Is  affirmed. 

Lea,  J.,  (dissentinft.)  I  cannot  agree 
with  the  conclusion  reached  by  a  majority 
of  tbe  court.  I  admit  that  the  defend- 
ant bad  tbe  right  to  close  his  mine  at 
any  time,  and  to  quit  work  and  discharge 
his  miners,  but  the  law  prevents  his  Inter- 
ference In    any  manner  with    the  check 
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welKhman ;  and  the  threat  to  close  down' 
the  mine  anletis  the  miners  discharged  the 
weighman,  while  not  a  threat  madp  direct- 
ly to  the  weighman,  was  made  for  the 
purpose  of  interferlnewith  him,  and  it  bad 
that  effect,  and  he  was  thereby  discharged. 
His  object  and  parposi*  was  to  discharge 
the  weighman,  and  thus  render  nugatory 
the  statute.  The  law  loves  honesty  and 
(air  dealing,  and  constrnes  liberally  stat- 
utes to  prevent  fraud  and  secure  fair  deal- 
ings.   1  Bish.  Crim.  Law,  (dd  Gd.)  228. 


LOBBNBTEIN   Ct  &!.  V.  UYMBON. 

<SwprCTn«  CoMrt  of  Tennesnee.   Sept.  Term,  1891. ) 

'Wbonovdl  Attaohmbitt— M1T101.T10K  or  Dam- 
AOB8. 

1.  It  Is  no  defense  to  an  action  on  an  attach- 
ment bond,  where  the  attachment  was  dismissed 
because  the  affidavit  waa  defective,  that  defend- 
ants had  good  grounds  for  suing  oat  the  attach- 
ment. 

3.  Where  the  recoveijr  sought  in  such  action 
was  confined  to  the  injury  done  to  the  goods  at- 
tached, the  existence  of  a  legal  right  to  attach 
will  not  mitigate  the  damafires. 

Appeal  from  circuit  court,  Knox  county; 
S.  T.  LouAN,  Judge. 

Action  by  Max  Hymson  against  A. 
Lobenstein  and  others  for  wronirful  at- 
tachment. Judgment  tor  plaintiff.  De- 
tendants  appeal.    Affirmed. 

Cawood  &  Welcker,  (or appellants.  Hen 
derson  &  Jourolmao,  Mr.  Rosier,  and  J.  E. 
Jubttson,  (or  appellee. 

TUKNRY,  C.  J.  On  June  27,  1889,  plain- 
tiff In  error  sued  out  an  original  attach- 
ment from  the  office  of  a]u8tli:eof  thepeace 
returnable  to  the  circuit  court.  The  at- 
tachment was  levied  on  the  goods  of  Hym- 
son. The  attachment  was  discharged  be- 
cause the  affidavit  was  defective.  A  new 
suit  by  attachment  was  commenced,  the 
same  goods  levied  upon,  and  the  suit  suc- 
'Cesafully  presented.  The  present  suit  is 
to  recover  on  the  tlrst  bond  damages  for 
wrongfully  suing  out  the  attachment. 
There  was  Judgment  (or  Hymsun,  and  ap- 
peal to  this  court.  The  error  assigned  Is 
said  to  be  In  the  failure  of  the  court  tu 
charge,  as  requested,  "that  the  plaintiff 
would  not  be  entitled  to  recover  If  the  de- 
(endants,  in  suing  out  the  original  attach- 
ment, had  reason  to  believe,  and  did  up- 
on sufficient  ground  believe,  that  the  de- 
fendant therein  had  committed,  or  was 
about  to  commit,  a  violation  o(  the 
grounds  of  the  attachment  underthe  stat- 
ute, and  ground  for  the  attachment  did 
exist  at  the  time  the  same  was  sued  out. 
In  other  words,  the  plaintiff  could  nut  re- 
cover if  Seasongood,  Menderson  &  Co.  had 
grounds  to  swear  out  the  oaid  attach- 
ment, notwithstanding  the  fact  that  said 
affidavit  was  improperly  worded  by  the 
draughtsman."  The  refusal  was  proper. 
The  fact  that  there  may  have  been  suffi- 
cient grounds  tor  theattachment  does  not 
do  away  with  the  duty  to  state  them, 
that  the  court  may  have  jurisdiction.  A 
right  to  sue  in  a  given  form  of  action  does 
not  confer  a  right  to  trespass  upon  or 
convert  the  property  of  a  debtor  by  seiz- 
ure, by  force,  or  otherwise.  A  creditor 
has  no  authority  to  collect  a  debt  by 
(orce,  nor  to  impound  property  to  secure 


Its  collection  without  due  procem  of  law. 
As  the  recovery  sought  and  had  in  this 
case  waa  merely  compensatory,  and  con- 
fined to  the  injury  done  to  the  goods,  or 
their  value,  the  existence  of  a  legal  right 
to  attach,  unemployed,  cannot  be  looked 
to  in  mitigation  of  damage.  It  was  not 
error  to  say  to  the  )ur}':  "The  plaintifl 
must  show,  by  a  preponderance  of  proof, 
such  as  Is  satisfactory  to  your  minds." 
etc.  The  effect  of  the  charge  is  that  there 
must  be  preponderance  in  the  plaintiff's 
favor,  and  it  follows,  ot  course,  that  such 
preponderance  must  satisfy,  else  the  case 
Is  left  In  equipoise,  and  the  verdict  should 
be  for  defendants.  If  this  charge  was  er- 
roneous. It  Is  not  (or  appellants  to  com- 
plain, as  it  was  in  their  interest,  and 
against  the  defendant  in  error.    Affirmed. 


Robinson  v.  Codlteb. 
(Supreme  Court  of  Tennessee.    Sept  Term,  UOl. ) 

CONVBTANQB  BT  MiNOR — CO:rSIDBBATIOir. 

A  conveyance  ot  laud  by  a  minor  without 
consideration  is  void. 

Appeal  from  chancery  court,  Hamilton 
county;  P.  B.  MAvriSLD,  Special  Chan- 
cellor. 

Action  by  Jesse  C.  Robinson  against  J. 
J.  Coulter  10  recover  for  breach  of  cove- 
nant. Judgment  (or  plaintiff.  De{endant 
appeals.    Affirmed. 

J.  H.  Barr,  (or  appellant.  Lewis  Shep- 
herd and  Frank  Sparlock,  (or  appellee. 

Snodguabs,  J.  Complainant  sold  the 
defendant  a  tract  of  land  containing  640 
acres  at  the  price  of  $10,000,  taking  in  pay- 
ment therefor  property  at  an  agreed  val- 
uation. Among  -the  property  so  taken 
was  a  lot  In  Chattanooga,  on  Magazine 
street,  valued  at  $4,000.  The  defendant 
executed  to  complainant  a  warranty  deed 
(or  this  lot,  covenanting  that  he  was 
seised  in  fee  thereof,  and  had  a  good  right 
to  convey  it.  The  deed  was  executed  on 
February  23, 1888.  This  suit  is  to  recover 
damages  to  amount  of  the  value  of  the 
lot  on  account  of  breach  of  covenant  o( 
seizure.  The  chancellor  decreed  In  favor 
o(  complainant,  and  delendant  appealed. 

The  error  assigned  material  to  be  no- 
ticed Is  that  respecting  this  covenant. 
It  Is  insisted  that  It  was  not  brnlcen.  The 
facts  on  this  point  are  these:  Coulter's 
title  was  derived  through  one  Cady,  wbo 
had  purchased  the  lot  ot  Mrs.  Julia  Bradt 
im  1882.  At  the  time  of  this  purchase  by 
Cady  and  conveyance  by  Mrs.  Bradt  the 
legal  title  was  in  her  children,  by  descent 
from  Morriss  Bradt,  her  deceased  husband. 
There  were  six  of  these  children,  nil  mi- 
nors. On  the  I6th  ot  December,  1887, 
these  children  Joined  their  mother  In  an- 
other deed  to  Cady.  In  this  thoy  recite 
the  former  deed  of  Mrs.  Bradt,  that  it 
was  a  warranty  deed,  and  that  her  ven- 
dee bad  conveyed,  and  that  they  were  de- 
sirous of  protecting  their  mother,  and 
add  that  In  consideration  ot  the  premises 
and  of  one  dollar  paid  they  quitclaim  the 
property  to  Cady.  Five  of  the  children 
Joining  in  this  deed  were  minors.  One  u( 
these  has  Rince,  on  coming  ot  age,  con- 
veyed to  Coulter.  The  other  tour  have 
made  no  other  conveyance,  and,  unless 


Digitized  by  VjOOQ  IC 


Tenn.) 


KBY  DL  SNOW. 


251 


the  deod  of  December  16,  1887,  conveyed 
their  Intereat,  tbey  atil!  own  tour-elkths 
of  the  lot  io  coDtrnTeray.  The  material 
'QaeBtioo,  therefore,  Is  the  legal  effect  of 
thiR  deed.  If  It  la  a  voidable  deed,  merely, 
-as  inalBted  by  defendant, — one  which  no 
one  has  a  right  to  avoid  bat  the  minors, 
after  arrival  at  age,— it  vested  their  Inter- 
■est  In  their  vendee,  Cady,  and  that  inter- 
«flt  subsequently  passed  to  the  defendant. 
In  this  event  the  covenant  of  seizure  was 
not  broken  when  made,  because  a  voida- 
ble deed  Is  one  which  passes  the  title  of 
the  vendor,  and,  while  it  remains  in  force, 
l3  a  valid  conveyance,  and  vests  In  the 
vendee  a  title  in  tee,— the  character  of  es- 
tate of  which  be  covenants  that  he  is 
seised.  Pollard  v.  DwiKht,  4  Cranch.  4.S1 ; 
White  V.  Flora,  2  Overt.  431.  If  the  deed 
was  void,  it  passed  no  title,  and  therelure, 
as  to  two-thirds  of  the  land,  the  defend- 
ant was  never  seised  in  fee,  and  the  cove- 
nant was  breached  as  soon  as  made.  The 
question  in  this  state  is  settled.  The  rule 
XovemInK  the  cotitracts  of  minors,  long 
established.  Is  that  they  ara  either  void, 
voidable,  or  valid,  according  as  they 
shall  appear  prejudicial,  uncertain,  or  beu- 
eflcial.  If  to  his  benefit,  as  for  necessaries, 
they  are  valid;  if  of  an  uncertain  char- 
acter as  to  benefit  or  prejudice,  they  are 
voidable  only,  at  his  election  after  com- 
ing of  age.  Langford  v.  Frey,  8  Humph. 
44(1:  Wheatnn  v.  Bast,  5  Yerg.  41 ;  McMinn 
V.  Richmonds,  6  Yerg.  9;  McOan  v.  Mar- 
shall. 7  Humph.  121;  Scott  v.  Buchanan, 
11  Humph.  467.  The  cases  above  referred 
t<i  in  6  Yerg.,  7  Hnmpb.,  and  11  Humph., 
were  cases  of  conveyance  of  land  absolute- 
ly and  in  mortgage  for  a  valuable  consid- 
eration, and  these  and  all  such  deeds  held 
to  be  voidable  only  at  the  minor's  elec- 
tion after  arrival  at  age.  To  the  same 
effect  is  Barker  v.  Wilson,  4  Heisk.  268.  In 
the  11th  Humph,  case.  It  was  shovrn  that 
this  was  the  rule  ns  to  the  minor's  cun- 
vAyance  of  land,  bnt  that  a  different  rule 
prevailed  as  to  his  voidable  conveyance  of 
personalty,  which  he  might  avoid  during 
infancy.  Page  473.  And  in  the  case  in  7 
Humph,  it  was  said  that  the  courtcannot 
look  outside  the  face  of  the  deed  to  deter- 
mine whether  the  deed  was  void  or  void- 
able, but  the  question  must  be  settled  as 
it  there  appeared.  Pages  125,  126.  These 
were  instances  where  a  valuable  (consider- 
ation appeared  to  have  passed,  and  the 
<leedB  were  held  voidable  only.  The  ques- 
tion came  collaterally  in  issue  In  the  8 
Humph,  case.  There  a  witness  had  re- 
leased bis  interest  in  an  estate  in  order 
to  remove  objection  to  bis  competency. 
In  the  testimony  it  was  disclosed  that  he 
was  a  minor,  and  the  court  held  the  re- 
lease absolutely  void,  and  the  witness 
was  held  to  be  incompetent.  Finally, 
the  direct  question  arose  on  a  void  deed, 
and  the  court  held  that  a  deed,  where  mi- 
nors, wlthont  consideration,  quitclaimed 
tbeir  interest  In  the  land  of  a  deceased 
sister  to  ber  surviving  husband,  who  had 
paid  for  the  land  and  filven  it  to  her,  was 
absolutely  void,  and  they  were  permitted 
to  recover  it  during  infancy,— a  right 
wblcb  would  have  been  denied  them  had 
tbe  d«ed  been  mereb*  voidable.  Swafford 
4r.  Ferguson,  3  Lea,  293.    This   case  was 


cited  and  approved  and  tbe  rule  again  as- 
serted in  Scobey  v.  Waters,  10  Lea,  557.  It 
was  therefore  settled  by  a  long  Hue  of  de- 
cisions in  this  state  that  such  a  deed  as 
we  are  now  considering, — a '  minor's  re- 
lease and  quitclaim  without  considera- 
tion,— Is  absolutely  void.  It  follows,  of 
course,  their  deed  being  void,  that  their 
title  to  four-sixths  of  this  land  had  not 
been  conveyed  to  Cady,  and  never  passed 
to  defendant  in  subsequent  conveyance. 
The  complainant  had  the  right  to  elect  to 
treat  this  as  an  entire  failure  of  title, 
and  is  entitled  to  recover  the  full  value 
of  the  lot,  the  event  of  such  decree  revest- 
ing title  in  the  defendant,  who  will  also 
be  entitled  to  restoration  of  posFession 
and  reconveyance.  KIncaid  v.  Brittlan, 
6  Sneed.  121-125.  The  decree  is  afilrmed, 
with  costs.  

Kbt  et  ah  V.  S*)OW  et  al. 

(Supreme  Court  of  Tennesiee.  Sept.  Term,  1891. ) 
Wife's  Bbpakatb  Estatb  —  Aotiok  bt  Wife  to 

RbOOVBR—AO VERSE  POSSESSION  —  CEAXPBBTT— 

Maintbnaxoe. 

1.  Under  Code,  {  8481,  providing  that  s  hus- 
band and  wife  shall  not  be  dispossessed  of  the 
real  estate  of  the  wife  by  any  Judgment  against 
the  bosband,  where  a  stranger  haa  taken  pos- 
session of  the  land  of  tbe  Wife,  and  a  Joint  ac- 
tion by  the  husband  and  wife  is  barred  by  lim- 
itation, the  wife  can  sue  in  her  own  name,  and 
need  not  wait  until  the  death  of  ber  husband  t« 
enforce  her  right 

'i.  Where  a  conveyance  is  void  for  champerty, 
the  title  remains  in  tbe  vendor,  and  in  ejectment 
by  him  such  void  deed  cannot  be  set  up  by  a 
third  person  to  defeat  his  title. 

8.  A  vendee  of  land  under  a  deed  void  for 
champerty  has  such  an  interest  as  to  prevent  his 
maintaining  an  ejectment  bill  in  the  name  of  his 
vendor,  being  witbio  the  statnte  of  maintenance. 

Appeal  from  chancery  court,  Morgan 
county;  Hjbnby  K.  Qibbon,  Chancellor. 

Ejectment  bill  by  LIsile  M.  Key  and 
others  against  Abijah  Snow  and  others. 
Judgment  for  defendants.  Plaintiffs  ap- 
peal.   Reversed. 

Wttabbam  <t  Tewpletoa,  for  appellants. 
Prttebett,  SlMor  A  Thomas  and  H'ligbt  A 
Yonag,  for  appellees. 

LcRTOK,  J.  This  is  an  ejectment  bill,  by 
which  complainants  seek  to  secure  nn  un- 
divided five-elgbtbs  Interest  in  two  tracts 
of  land  of  5,000  acres  each,  granted  In  1883. 
The  complainants  are  all  tbmea  covert, 
who  sue  by  next  friend,  their  husbands 
being  the  defendants.  The  other  defend- 
ants are  persons  who  bold  grants  Junior 
to  those  under  which  complainants  claim, 
but  have  been  in  tbe  actual  adverse  pos- 
session of  the  lands  now  In  controversy  for 
a  period  of  more  than  seven  .vears.  This 
adverse  possession  began  during  the  cov- 
erture of  complainants,  and  any  Joint 
right  ot  action  in  favor  of  complainants 
and  their  husbands  has  been  barred. 
Complainants  now  Insist  that  their  sepa- 
rate right  o\  action  has  not  been  barred, 
and  that  they  are  not  compelled  to  await 
the  death  of  tbelr  husbands  before  bring- 
ing suit  to  recover  possession,  bat  may, 
by  next  friend,  Institute  suit  in  equity. 
Prior  to  the  passage  ot  the  act  ot  1849-50, 
carried  into  the  Code  of  1858  at  section 
2481,  seven  years'  adverse   possession   ot 
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tbe  lanila  of  a  married  womnn  operated 
HB  a  bar  to  the  recovery  ol  the  Joint  es- 
tate of  husband  and  wife,  and  the  wife 
could  only  sue  to  recover  her  estate  after 
tbe  death  of  ber  bnsband.  The  time 
within  which  she  mlgbt  sue  In  case  of  a 
Joint  d'sselsln,  as  when  tbe  possession 
WHS  adverse  to  both  husband  and  wife, 
was  three  years.  It,  however,  tbe  pos- 
session was  under  a  deed  of  tbe  husband, 
which  operated  to  carry  his  estate  In  the 
lands  of  his  wife,  then  ttie  possession  was 
not  adverse  to  the  wife  duriuia:  the  con- 
tinuance of  the  husband's  estate,  and  she 
inlKbt,  after  the  death  ol  her  husband, 
bring  salt  within  seven  years.  This  dis- 
tinction between  the  effect  of  a  Joint  dis- 
seisin and  a  possession  ander  a  deed  oper- 
ative as  to  tbe  estate  of  husband  is  well 
stated  by  Chief  Justice  Dbadehick  in  King 
V.  Nutall,  7  Baxt.  221.  This  act  of  184!^ 
60,  as  carried  Into  the  Code,  read  thus: 
"The  Interest  of  the  hnsband  In  the  real 
estate  of  his  wife,  acquired  by  her  either 
before  or  after  marriage,  by  gift,  devise, 
descent,  or  in  any  other  mode,  shall  not 
be  sold  or  disposed  of  by  virtue  of  any  Judg- 
ment, decree,  or  execution  against  him; 
nor  shall  the  hnsbund  or  wife  be  ejected 
from  or  dispossessed  of  such  real  estate 
of  the  wife  by  virtue  of  any  suit.  Judg- 
ment, sentence,  or  decree,  nor  shall  the 
bnsband  soli  his  wife's  real  estate  during 
ber  life  without  her  Joining  in  the  convey- 
ance in  tbe  manner  prescribed  by  law  In 
which  married  women  shall  convey  land." 
Section  2481.  In  Coleman  v.  Satterfleld 
this  court  said:  "Dy  the  necessary  con- 
struction of  this  act  the  wife  cannot  be 
deprived  either  of  the  title  or  possession 
of  her  land  except  by  her  own  voluntary 
act.  And  if  a  conveyance  has  been  pro- 
cured from  ber  by  fraud  or  other  Imposi- 
tion, whether  by  tbe  husband  or  by  a 
stranger,  she  may  maintain  a  bill  to  bave 
It  set  aside,  and  to  ha  ve  the  possession  r»- 
stored  to  ber,  making  the  husband  or 
party  defendant.  Tbe  object  of  the  act  is 
tbe  protection  of  tbe  rights  of  tbe  wife, 
rather  than  the  husband's,  and  to  deny 
her  the  right  to  sue  separately  In  equity, 
In  a  case  like  the  present,  would  be  to  de- 
feat Ihe  obvious  intention  of  the  statute." 
2  Head,  264,  365.  Since  that  case,  tbe 
right  of  the  wife  to  sue  separately  iu  eq- 
uity has  not  been  debatable.  But  Is  this 
right  of  separate  suit  pending  coverture 
oiie  against  which  tbe  statute  of  seven 
years  operates?  Confesseiiiy,  she  Is  not 
barrud  unless  she  delay  ber  suit  for  more 
than  three  or  seven  years  after  the  death 
of  ber  husband.  Is  she  compelled  to 
await  the  death  of  her  husband  to  re- 
cover possession  of  ber  lands,  If  ber  hus- 
band negligently  or  willfully  permit  the 
seven-years  statute  to  bar  the  Joint  ac- 
tion? It  would  seem  that.  If  tbe  husband 
cannot  deprive  her  of  her  right  to  the  pos- 
session by  bis  deed,8be  ought  not  to  be  de- 
feated by  any  negligence  of  his  In  falllog 
to  sue  with  hera  stranger  who  has  wrong- 
fully disseised  her.  It  this  be  not  so,  then 
we  bave  the  strange  anomaly  that,  while 
the  husband  cannot  defeat  her  right  ot 
possession,  yet  he  may.  by  his  negligence, 
deprive  her,  daring  her  life,  of  the  very 
estate  the  statute  Intended  should  be  pro- 


tected against  bis  act,  or  the  act  of  hi* 
creditor.  The  question  is  not,  however, 
an  open  one,  as  we  nnderstand  the  decis- 
ion of  this  court. 

In  the  case  of  McOallnm  v.  Pettigrew 
tbe  defendant  bad  held  more  than  seven 
years  under  the  deed  of  the  hnsband,  and 
pleaded  and  relied  npon  the  statute  of 
seven  years  as  a  defense  to  tbe  separate 
suit  of  the  wife  in  equity,  her  husband  be- 
ing her  defendant.  Tbe  language  of  Judge 
McFaki.and  on  tbe  point  ander  considera- 
tion was  this:  "But  we  think,  by  a  fair 
construction  of  tbe  act  of  1849-60,  ami  by 
giving  effect  to  its  spirit  and  Intent,  which 
is  that  tbe  wife  sball  not,  by  the  act  of  her 
husband,  be  deprived  of  tbe  possession 
of  her  laud,  it  secures  to  her,  when  neces- 
sary, the  right  to  prosecute  by  next  friend 
a  separate  actio!)  to  recover  ber  posses- 
sions. The  argument  for  the  defendant — 
one  that  has  great  force— is  that  tbe  only 
effect  of  tbe  act  of  1849-50  is  to  render  In- 
operative n  deed  of  the  husband  daring 
tbe  life  of  the  wife,  bat  without  In  any 
manner  affecting  the  statute  of  limita- 
tions; thus  leaving  tbe  party  entering 
under  the  husband's  deed  as  a  naked  dis- 
selsor,  as  if  no  deed  were  executed,  and  aa 
a  consequence,  under  the  authorities  be- 
fore referred  to,  the  Joint  right  of  autiott 
of  the  husband  an-d  wife  would  be  barred 
iu  seven  years.  But  we  think  the  object 
of  the  act  ot  1S49-50  was  to  protect  tbe 
possession  of  the  wife  against  Che  acts  ot 
her  husband,  and  whenever  he  has  exe- 
cuted bis  deed  for  the  land,  whether  be 
would  be  estopped  by  It  from  Joining  in 
tbe  prosecution  of  an  action  or  not,  this 
act  gives  to  the  wife  a  right,  independent 
of  and  against  tbe  act  of  her  hnsband,  to 
be  restored  to  the  possession  ot  her  land. 
Agaiust  this  separate  right  of  action  the 
statute  does  not  run.  Before  this  act  she 
could  not  prosecute  an  action  without 
her  husband  Joining.  Against  this  Joint 
action  the  statute  did  run,  and  the  wife 
was  compelled  to  wait  until  she  coald 
bring  her  separate  action,  which  was 
after  discoverture ;  but  now  she  may 
prosecute  this  separate  action  without 
waiting  until  discoverture.  The  act  of 
1S49-50  was  Intended  to  secure  to  the  wife 
the  use  and  enjoyment  ot  the  estate  dur- 
ing ber  life.  She  may  prosecute  ber  right 
without  her  husband  Joining  as  plaintiff. 
8he,  It  is  clear,  has  the  right,  within  three 
years  after  discoverture,  to  bring  her  salt. 
This  must  be  upon  the  ground  that  her 
right  Is  not  extinguished  by  the  adverse 
possession.  But,  the  Joint  action  being 
barred,  she  could  only  have  the  saving  of 
the  statute  within  which  to  sue.  It  ber 
right  is  not  extinguished,  and  she  can 
proHecnte  a  separate  suit  to  recover  her 
property,  we  do  not  see  that  she  should 
be  postponed  until  the  death  of  ber  bus- 
band,  although  tbe  result  Is  to  restore  the 
hnsband,  as  well  as  the  wife,  to  the  pos- 
session. We  think,  therefore,  that  the  ac- 
tion is  not  barred.  The  case  of  Mnrdock 
V.  Johnson  7  Cold.  605,  is  in  apparent  con- 
flict with  this,  but  the  effect  of  the  act  of 
1849-60  was  not  discussed  in  that  case." 
10  Helsk.  308,  8.19.  This  rase  was  followed 
In  Moore  v.  Walker,  (opinion  by  Judge 
CooPKB,)  tbe  court  holding  that,  "as  to 
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this  separate  liictat  of  action,  tbe  atatnte 
of  limitations  does  not  ran  dnrlDK  coTert- 
ure.  and  tbe  wile  may  ene  at  any  time, 
wltbout  waiting  fortbehusband'adeatb." 
8  L«a,  <B7. 

The  next  point  to  be  considered  is  the 
defense  of  champerty.  The  defendants  by 
answer  plead,  and  in  evidence  «buw,  that 
tbe  complainants,  prior  tu  the  bringlnK 
of  this  salt,  by  deedH  In  wblch  tbeir  hus- 
bands  Joined,  conveyed  all  their  title  and 
Interest  to  tbe  Crab  Orchard  Coal  Com> 
pany.  They  allege  and  show  that  at  tbe 
date  of  this  deed  they  were  in  the  adverse 
poHsesslon  of  the  lands  now  In  contro- 
versy. The  facts  concerning  this  cbara- 
pertous  sale  are  fully  set  ont  in  the  case  of 
Lenoir  v.  Mining  Co.,  reported  in  88  Tenn. 
I6H.  14  8.  W.  Rep.  878.  Tbat  case  was  a 
auit  brought  by  their  complainants  and 
tbe  Crab  Orchard  Coal  Company  against 
tbe  defendants  now  sued,  and  for  the  re- 
covery of  tbe  same  lands.  For  the  reason 
■tated  in  that  opinion,  the  bill  was  denied. 
Tbe  difference  between  that  suit  and  the 
present  one  is:  (1)  The  husbands  of  com- 
plainants were  joint  complainants  with 
tbeir  wives;  (2)  the  champertous  vendee 
was  then  a  co-complalnant;  (3)  tbe  bill 
on  its  face  set  out  the  champertous  char- 
acter of  tbe  sale,  while  in  this  bill  the 
champerty  only  appears  as  a  defense.  The 
decision  in  tbat  case  does  not  govern  this. 
Tbat  case  only  decided  that  where  tbe 
fact  of  champerty  appeared  on  the  tare  of 
the  bill,  and  where  such  vendor  and  ven- 
dee Join  as  complainants,  a  court  of 
equity  would  not  maintain  the  suit.  The 
principle  governing  courts  of  law  where 
there  has  been  a  chamerptous  sale  is  well 
settled.  In  Fowler  v.  Nixon  the  court 
held  that  "when  tbe  conveyance  is  void 
for  champerty  the  title  remaiDs  in  the 
grantor,  so  as  to  enable  him  to  maintain 
an  action  upon  It,  and  the  void  deed  can- 
not be  set  by  a  third  person  to  the  preju- 
dice of  his  title."  7  Helelt.  729;  Wheeler  v. 
Nance,  11  Humph.  190.  This  principle  is 
as  applicable  to  a  defense  of  this  kind  as 
to  a  bill  of  ejectment  in  equity,  since  tbe 
statutory  enlargement  of  chancery  juris- 
diction, as  it  was  and  Is  in  courts  of  law. 

It  is  next  urged  tbat  this  case  should  be 
dlsniii>8ed  for  mainteiiauce,  in  that  tlie 
Crab  Orchard  Coal  Company,  vendee  un- 
der the  void  deed,  Is  In  fact  prosecuting  it 
for  its  own  benefit,  using  tbe  names  of 
complainants  as  plaintlfft^  We  do  not 
think  this  suit  Is  being  prosecuted  by 
virtue  of  the  terms  of  the  so-called  "op- 
tion contract*  set  ont  in  Lenoir  v.  Mining 
Co.  The  proof  Is  that  the  Crab  Orchard 
Coal  Company  applied  to  complainants, 
after  dismissal  of  former  suit,  for  peruiis- 
slou  to  file  a  bill  in  their  names,  and  this 
permission  wasgranted.  Itis  clear  thata 
vendee  who  had  failed  to  obtain  the  legal 
title  by  reason  of  an  adverse  possession 
at  date  of  his  deed  might  at  law,  with  the 
consent  of  his  vendor,  bring  an  action  In 
the  name  of  bis  vendor  to  recover  lands 
conve.ved  under  a  deed  affected  by  the 
statute  against  champerty.  The  prac- 
tice at  law  was  to  insert  in  the  declara- 
tion a  count  in  the  name  of  the  vendor. 
Tbe  privity  between  vendor  and  vendee  In 
a  cbampertona  conveyance  is  such  as  to 


make  an  amendment  necessary,  inserting  a 
count  in  name  of  vendor,  relating  to  date  of 
original  suit.  Nance  v.  Thompson,  ISneed, 
821.  We  see  no  reason  why  this  may  not 
be  done  in  equity,  especially  when  a  suit 
at  law  would  not  He  by  reason  of  the  bar 
of  the  joint  estate  of  bnsband  and  wife. 
iSach  a  vendee  is  not  in  the  attitude  of 
maintaining  a  suit  in  which  he  has  no  in- 
terest. By  the  conveyance  the  Crab  Or- 
chard Coal  Company  acquired  a  rightto  the 
land,  notwithstanding  the  legal  InsufH- 
clenc.v  of  the  deed  to  prove  the  legal  title. 
Id.  328,  32U.  This  right  furnishes  an  in- 
terest sufficient  to  prevent  his  malnte- 
nan<H»  of  such  n  suit  In  name  of  his  vendor 
being  considered  as  within  the  statute 
against  maintenance.  The  decree  of  the 
cbanrellor  must  be  reversed,  and  decree 
rendered  for  complainants,  with  costs. 


Statk  ▼.  Shblton. 

(Supreme  Court  of  Tennessee.  Sept.  Term,  1891.1 
Labcbnt — Ikdictmbnt. 

1.  An  indictment  charging  that  defendant 
"unlawfully  broke  and  entered"  a  store-hoaa«k 
and,  "with  intent  to  steal,"  took  and  oarrted 
away  the  "dry  goods,  grooeriea,  and  money  of 
said  L.  &  Co.  of  tbe  value  of  tlW, "  etc. ,  cannot 
be  quashed  on  the  ground  that  it  does  not  define 
the  lelony  tntendeo  to  be  committed. 

8.  Such  an  indictment  need  not  8i>eoify  sep- 
arately the  value  of  the  different  articles  stolen. 

Appeal  from  circuit  'court,  Grainger 
county;  W.  R.  Hicks,  Judge. 

Prosecution  for  larceny.  The  indictment 
wns  quashed,  and  the  state  appeals. 
Judgment  reversed. 

The  Attorney  General, for  tlie  State.  D. 
D.  Anderson,  for  appellee. 

Snodoba88,J.  Indictment  charging  that 
defendant  "unlawfully  broke  and  entered 
tlie  sture-hunse  ot  Lamden  &  Co.  with  In- 
tent to  steal, take, and  carryaway  tbe  dry 
goods,  groceries,  and  money  of  said  Lam- 
den &  Co.  of  the  value  of  f  100,  against  tbe 
peace  and  dignity  of  the  state,"  quashed 
on  motion  because  it  did  not  set  out  and 
define  the  felony  intended  to  be  commit- 
ted, and  aggregated  the  valne  of  tbe  prop- 
erty sitecified  in  the  Indictment  as  tbat 
which  defendant  intended  to  steal.  Tbe 
indictment  must  set  out  tbe  felony.  It  is 
not  snfflclent  to  say  merely  tbat  a  felony 
was  Intended,  oi  to  name  it  us  larceny  or 
any  other  offense.  State  v.  Williamson,  9 
Heisk.  488:  Pardue  v.  State,  4  Baxt.  10. 
But  it  need  not  describe  articles  Intended 
to  be  stolen  or  tbeir  valne,  nor  that  it  was 
done  with  intent  to  deprive  the  trne  own- 
er thereof,  and  appropriate  property  to 
use  of  taker  without  the  consent  of  tbe 
owner.  An  indictment  omitting  all  these 
elements  was  held  good  in  Womack  y. 
State,  6  Lea.  146.  In  that  case  the  differ- 
ence of  iangnage  on  this  point  with  the 
present  case  consisted  in  the  use  of  the 
term  "feloniously."  The  intent  there 
averred  was  "to  feloniously  tak*;,  steal, 
and  carry  away  the  goods  and  chattels  of 
Toules  &  Brother. "  This  is  not  an  aver- 
ment of  all  particulars  necessary  to  a  per- 
fect charge  of  larceny  or  intent  to  commit. 
It  was  an  averment  of  substantial  partic- 
ulars sufficient  to  designate  the  offense 
meant.    Bo  In  tbe  present.    Tbe  averment 
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that  the  intent  waa  to  steal  Is  not 
Btrengthened  by  saying  to  feioniously 
steal,  for  tiiere  la  no  MtealinK  wliicli  is  not 
(elonloas,  aniess  it  be  ol  aonietiiins  which 
has  no  valae.  In  this  case  a  value  is 
averred,  and  such  difference  obviated. 
The  Indictment  is  good.  Judgment  re- 
versed, and  case  remanded. 


Davis  t.  Ma  yob.  Etc.,  or  Cin  or  K.nox- 

VII.LK. 

{Supreme  Covrt  tfTenneggee.  Sept.  Term,  1891.) 

HuNioiPAi.  Corporations— LiABiuTT  fob  Nxo- 
uoBNCE  or  Urricaits. 
Where  one  is  confined  In  a  city  ]all  on  a 
crimlnsl  charK«,  and  Is  assaalted  by  other  pris- 
oners oonllDea  in  the  same  room,  he  cannot  hold 
the  city  liable  tor  such  assault,  on  the  ground  of 
the  negligence  of  its  officers  In  not  taking  proper 
measures  to  protect  him. 

Error  to  circuit  court,  Knox  county;  S. 
T.  Logan,  Judge. 

Action  by  une  Davis  against  tbp  mayor 
and  aldermen  of  Knoxville.  Judgment 
for  defendant,  and  {liaintitf  brings  error. 
Affirmed. 

E.  F.  Myaatt  and  D.  A.  Giiut,  for  plaln- 
tm  in  error.  J.  W.  CnldweU, lor  defendant 
in  error. 

LiDRTON,  J.  Appellant,  Davis,  sued  the 
city  of  Knoxville  to  recover  damages  for 
an  assault  made  on  him  while  confined  in 
the  city  calaboose,  on  a  charge  otdrunicen- 
ness,  by  prisoners  confined  with  him  in 
the  same  room.  The  caue  was  submitted 
to  a  jury,  who,  under  a  very  perspicuous 
charge  by  Special  Judge  Howe,  returned 
a  verdict  for  the  defendant.  The  negli- 
gence charged  may  be  summariteU  as  fol- 
lows: (1)  That  the  city  calaboose  waa 
not  suiflciently  commodious  to  permit  a 
separation  of  prisoners,  with  some  regard 
to  character  of  inmates  and  grade  of  of- 
fense. (2)  That  there  were  three  rooms 
in  the  calaboose,  two  of  which  were  unoc- 
cupied, and  that  under  thesecircnmHtances 
it  waa  negligence  to  confine  bim  with  other 
prisoners,  some  of  whom  were  known  to 
the  officers  locking  blm  ap  to  be  turbulent 
characters.  (3)  That  it  was  negligence 
not  to  prescribe  and  enforce  the  separa- 
tion of  prisoners  known  to  be  violent  and 
quarrelHome  from  others  of  a  different 
character.  (4)  That  the  city  watchman 
in  charge  of  this  place  of  detention  was 
negligent  in  not  being  where  he  could  hear 
the  outcry  of  plaintiff  when  assaulted,  and 
that  he  did  not  come  to  his  relief.  (5) 
That  it  was  negligence  not  to  so  locateits 
watchman  that  he  might  readily  hear  a 
disturbance  among  the  prisoners  confined, 
and  promptly  command  the  peace.  The 
learned  clrcDit  Judge  charged  the  Jury,  in 
BubHtance,  that  the  city  would  not  Sell- 
able for  the  negligence  of  its  public  officers, 
nor  that  of  Irs  watchman  at  the  cala- 
boose. He  refused  to  charge  several  prop- 
ositions holding  the  defendant  liable  for 
the  acts  of  negligence  we  hare  endeavored 
to  summarize.  Municipal  corporations, 
such  as  counties,  citleH,  and  towns,  are 
arms  of  the  state,  to  whom  has  been  dele- 
gated, for  purposes  of  local  government, 
a  portion  of  the  sovereign  power  of  the 
state.    Bach   corporations  can  only   act 


through  agents,  and,  as  they  arebut  ami» 
of  sovereignty,  the  principle  of  respondeat 
soper/or does  not  apply.  But  when  8uei> 
corporation  exists  by  virtue  of  a  charter, 
g^eneral  or  special,  limiting  its  powers  and 
prescribing  duties,  it  implicitly  contracts 
to  carry  out  the  prescribed  purposes  of  Its 
creation ;  and  if  its  agents  or  servants  are- 
guilty  of  negligence  while  in  the  discharge 
of  corporate  duti3S  which  are  for  the  pe- 
culiar benefit  of  the  corporation,  in  its- 
local  or  special  interest,  an  action  will  lie 
against  the  municipality,  the  maxim  ol 
responiieat  superior  applying.  Mayor  v. 
Lasser,  9  Humph.  757;  Mayor  v.  Brown,  •• 
Heisk.6;  Meraphisv.  Klnibrough,12Heisk. 
183.  But  in  so  far  as  pui-ely  government- 
al powers  are  concerned,  and  in  respect 
to  the  general  administration  of  the  gen- 
eral law  of  the  state,  and  in  respect  to  all 
duties  which  are  essentially  public,  and 
not  local  and  special,  they  are  deemed  to 
be  agencies  of  the  sovereign  power,  and 
not  subject  to  besued  for  the  torts  of  their 
agents  or  officers,  unless  by  statute  bd 
action  is  given.  This  is  the  principle  on 
which  the  case  of  Pesterfleld  v.  Yickers 
rests,  wherein  it  was  held  that  the  city  of 
Knoxville  was  not  liable  tor  the  wrongful 
and  tortious  conduct  of  one  of  its  public 
offlcers.  8  Cold.  2U5;  2  Dili.  Mun.  Oorp.  SS 
772,  773;  Pollock  v.  Louisville,  26  Amer. 
Bep.  360:  Trammell  v.  RuKHeliville,  34  Ark. 
105;  McElroy  v.  Albany, 65 Ga. 887;  Dargan 
V.  Mobile,  31  Ala.  46»;  Richmond  v.  Long, 
17  Orat.  375.  However  difficult  It  may  b» 
in  some  cases  to  determine  whether  a  par- 
ticular act  or  duty  falls  within  tne  general 
governmental  or  public  powers  of  the  cor- 
poration, or  pertains  to  its  purely  local 
and  special  side,  yet,  in  the  case  under  con- 
sideration, there  can  he  no  doubt  but  that 
the  acts  complained  of  fail  within  the  gen- 
eral or  public  functions  of  the  city  of  Knox- 
ville. The  preservation  of  order,  the  main- 
tenance of  sobriety,  the  arrest  and  deten- 
tion of  violators  of  the  general  law  of  the 
state,  is  notforthe  local  and  private  bene- 
fit of  the  corporation.  It  draws  no  pri- 
vateemoliimentfroni  the  enforcement  of  an 
ordinance  carrying  out  the  general  policy 
of  the  state,  and.  In  the  exercise  of  the 
powers  incident  to  all  these  matters,  it  is 
but  an  agency  of  the  state  and  its  officers ; 
in  effect,  offlcers  of  the  state.  Its  discre- 
tion as  to  the  character  of  Its  Jail  cannot 
be  controlled  by  Judgments  holding  it 
liable  for  negligence,  if,  in  the  opinion  of  a 
Jury,  it  is  not  sufflclently  commodious  or 
properly  arrangetl.  Neither  is  it  liable  for 
the  neligence  of  Its  Jailer  in  detention  of 
Its  prisoners,  or  the  torts  of  Its  officers  in 
making  arrests.  For  such  negligence  the 
injured  party  must  look  to  the  wrong- 
doer, and  to  an  intelligent  public  senti- 
ment, to  remedy  the  evils  n  hich  too  often 
characterize  the  average  city  government. 
There  was  no  error  in  the  action  of  the  cir- 
cuit Judge  of  which  plaintiff  can  com- 
plain.   Judgment  affirmed. 


Union  Codntt  t.  Knox  County. 
(Supreme  Court  vf  Ttnneaaee.    Sept.  Term,  1881.> 

COUNTISS— OSOAinSATIOir— VXHVX. 

1.  Const,  art.  10,  S  4,  provides  that  the  line 
of  any  new  county  fonnea  shall  not  spproadi  the 
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conrt-hoosa  of  mn  old  eoanty,  from  which  It  majr 
be  taken,  nearer  than  11  nules.  At  the  time  m 
the  passage  of  the  act  approved  April  4, 1889,  which 
undertook  to  take  certain  territory  from  M.  coun- 
ty and  add  it  to  K.  county,  the  line  between  the 
two  coanties  ran  within  less  than  8  miles  of  the 
ooort-house  of  H.  county,  and,  by  the  annexation 
of  laid  territory  to  K.  county,  (he  line  was  made 
to  ron  within  leaa  than  6  miles  of  such  oourt- 
bonss.    Held,  that  the  act  was  void. 

2.  In  such  case,  a  bill  filed  by  M.  county  to 
have  the  act  declared  void  was  properly  filed  in 
the  chancery  court  of  M.  county. 

Appeal  from  chancery  coart,  Unlpn 
eoonty;  Hbniit  R.  Oibson,  Chancellor. 

Action  by  Union  county  aRSIUHt  Knox 
coonty  to  have  an  act  taking  certain  ter- 
ritory from  the  former  coonty,  and  an- 
nexing it  to  the  latter,  declared  void. 
Judgment  for  plaintiff,  and  defendant  ap* 
pealB.    Afilrmed. 

Washburn  *  Templeton,  for  appeliiint. 
John  P.  Rodgers,  for  appellee. 

SNODORA88,  J.  By  an  act  appn>Ted 
April  4, 1889,  tlie  legislature  undertook  to 
change  the  county  line  between  the  coun- 
ties of  Knoz  and  Union.  The  act  passed 
the  let  of  April,  1889,  and  found  on  page 
1184  of  published  acta  of  that  sesslun.  Is  in 
the  following  words:  "Be  It  enacted  by 
the  general  assembly  of  the  state  of  Ten- 
nesnee  that  the  lines  between  Knox  and 
Union  counties  be  so  changed  as  to  include 
the  lands  of  Charles  H.  Smith,  B.  H.  Har- 
liss.A.K.  Mynatt,  L.  D.  Bates,  and  Joseph 
Bates,  in  Knox  county."  The  points  in 
the  change  of  the  line  were  not  indicated 
otherwise  or  further  than  might  be  devel- 
o|x>d  according  to  the  location  of  lands 
belonjEing  to  the  snveral  pnrties  named, 
which,  of  course,  gave  no  information  to 
the  body  of  the  legislature  as  to  where  or 
iiow  they  were  changing  the  line,  or  how 
or  where  it  would  thereafter  run.  In  fact, 
it  at  the  designated  lands  already  ran  in 
less  than  eight  miles  of  the  county-seat  of 
UoioD  county,  and  by  this  change  was 
made  to  run  within  about  six  miles  of  said 
coonty-eeat  and  the  court-house  situated 
therein.  The  bill  In  this  cause,  alleging 
that  the  act  was  unconstitutional  and 
void,  was  filed  in  the  chancery  court  of 
Union  county  to  haveltdeclared  so.  Pro- 
cess Issued  and  was  executed  upon  Knox 
county.  It  appeared  by  attorney,  and 
pleaded  In  abatement  to  the  jurisdiction 
of  the  court.  The  plea  was  set  down  for 
argunaent,  and  was  held  back,  and  re- 
spondent ordered  to  be  sworn.  On  its  ap- 
plication, 80  days  were  allowed  for  Its 
defense.  A  part  of  the  record  in  the  cause 
is  lost,  and  is  supplied  by  agreement. 
But  neither  that  before  ns  nor  the  agree- 
ment shows  any  further  defense  made, 
tboDKh  it  is  argued  by  counsel  that  a  de- 
murrer was  filed,  and  the  bill  was  taken 
as  confessed,  and  final  decree  entered 
against  defendant.  It  appealed  in  error. 
The  brief  assigning  errors  and  argument 
of  counsel  is  alone  on  the  question  of  ]u- 
risdictloo. 

If  there  was  any  question  as  to  the  Juris- 
diction, it  was  waived  by  appearance 
either  to  demur  or  to  ask  time  to  answer 
after  the  plea  was  held  insufflclent.  Wilson 
V. Scruggs. 7  Lea, 635;  Simpson  t.  Railway 
Co.,  89  Tenn.  804,  16  8.  W.  Rep.  785.    The 


last  case,  while  it  In  express  reference  ap- 
proves the  first  cited,  is  assumed  by  coun- 
sel for  defendant  to  modify  it,  because  it 
was  then  held  that,  where  such  plea  was 
held  insuflacieut,  the  deieudtint  had  the 
right  to  plead  over.  But  no  such  appli- 
cation follows.  The  point  decided  was 
that  he  had  the  right  to  plead  over,  if  be 
elected  to  do  so,  and,  if  he  so  elected,  com- 
plainant was  not  entitled  to  a  final  judg- 
ment. The  question  being  whether  or  not 
defendant  could  plead  over,  if  be  elected. 
It  was  lield  that  he  could,  just  as  held  in 
the  7  Lea,  case,  but  not  upon  other  or  dif- 
ferent terms  titan  tliereiu  declared.  Then 
it  was  held  that,  if  he  elected  to  plead 
over,  he  waived  the  benefit  of  bis  plea  to 
Ihe  jurisdiction.  In  the  subsequent  case 
it  was  held  that,  if  he  elected  to  plead 
over,  while  he  waived  such  advantage,  be 
defeated  complainant's  right  to  a  final 
judgment.  The  qaestlon  determined  is  an 
entirely  different  one  from  that  settled  in 
the  first  case.— one  case  dealing  with  one 
question,  and  the  other  with  another,  nei- 
ther having  any  necessary  relation  to  the 
other,  and  certainly  no  inconsistent  rela- 
tionship. 

But,  passing  this  question,  the  plea  was 
bad.  If  the  act  of  the  legislature  was 
void,  the  section  of  Union  county  cut  off 
remained  there,  notwithstanding  the  form 
of  legislative  enactment  declaring  the  con- 
trary. The  territory  continued  to  be  that 
of  Union  county,  and  when  Knox  county 
entered  upon  It,  and  assumed  Jurisdiction 
of  it,  that  county  was  a  trespasser,  with- 
in the  boundary  of  the  other,  and  suit 
was  properly  brought  In  the  latter,  prov- 
ing the  invalidity  of  the  act.  Whether  the 
act  not  defining  any  territory  taken  off  or 
added;  not  pointing  out  any  points  or 
objects  on  the  line  changed;  giving  no 
boundaries  other  than  might  he  formed 
by  surveying  all  lauds  of  the  pnrties 
named  in  it,  wherever  they  might  lie,  or 
by  whatever  title  held, — would  be  valid 
on  its  face,  it  is  not  necessary  to  say  that, 
iuusmuch  as,  it  valid  in  form.  It  is  void  in 
fact,  because  It  brings  the  line  of  Union 
county  nearer  that  it  was  to  the  court- 
house of  the  county,  although  when  the 
act  was  passed  It  was  already  within  11 
miles  thereof.  The  fourth  '  section  of  arti- 
cle 10  of  the  constitution  forbids  such  en- 
croachments in  the  formation  of  new  coun- 
ties, and  we  hold  it  applies  to  the  addi- 
tion of  new  territory  to  old  counties;  and 
that  new  counties  cannot  be  formed,  in 
whole  or  in  part,  out  of  fractions  of  old 
ones,  if  to  do  so  it  is  necessary  to  remove 
the  lines  of  the  old  nearer  than  11  miles  of 
the  court-house  of  the  county,  or  nearer 
when  they  are  already  established  within 
11  miles.  The  decree  was  therefore  cor- 
rect, and  is  affirmed,  with  costs. 


K.fox  T.  Pioneer  Coal  Co. 
(Supreme  Court  of  Tennessee.  Sept.  Term,  1891. ) 
INJUBT  TO  Emflots — Neoliobsob  ot  Hastbb. 
Plaintiff,  employed  in  defendant's  coal 
mine,  at  the  request  of  another  servant,  left  the 
place  where  he  was  at  work  to  assist  tbe  fellow- 
servant  in  propping  the  mine,  and  while  so  en- 
gaged was  injurea  by  falling  slate.  It  was  not 
plaintiiTs  duty  to  prop  the  mine,  andjiia  fellow- 
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•errant  had  no  authority  ormt  him.    Held,  that 
he  could  not  recover  for  sucb  in]  Dries. 

Appeal  from  circuit  court,  Campbell 
county;  W.  R.  Hicks.  Judge. 

Action  by  John  Knux  against  Fioneer 
Ooal  Cumpany  to  recorer  (or  personal  In- 
juries. Judgment  was  giren  tor  detend> 
ant,  and  plaintiff  appeals.    Affirmed. 

Uendenton  A  Joarotamn,  for  appellant. 
J.  B.  JuboHtoa,  for  appellee. 

Bnodqbabb,  J.  Plaintid  was  injured, 
Willie  aiding  Sbannon,  anotberemploye  of 
the  defendant  company,  to  prop  au  entry 
in  defendant's  mine,  where  plaintiff  was 
digging  coal.  It  was  not  his  business  to 
prop  the  mine.  While  Sbannon,  whose 
duty  it  was  to  prop  it,  was  thus  engaged, 
fae  asked  plaintiff  to  help  him.  Plaintiff 
left  the  place  where  he  was  at  work,  and 
went  to  do  so.  A  large  piece  of  slate  fell 
on  his  thumb,  and  mashed  it,  while  be 
was  so  aiding  Sbannon.  He  sued  fur 
$1,000,  lost,  and  appealed.  If  it  was  his 
duty  to  do  this  repairing,  he  cannot  m- 
corer,  because  the  danger  of  It  would  be 
the  object  for  which  be  was  employed,  and 
was  one  assumed.  If  it  was  not  his  duty, 
and  he  was  ordered  to  du  it  by  one  not  au- 
thorised to  command  bim,  the  company 
would  not  be  liable.  Railroad  Co.  v.  Me> 
Daniel,  12!  Lea,  3H6.  Kee,  also,  Bradley  r. 
Railroad  Co.,  14  Lea,it74.  Accepting  tbelo- 
ritatlon  orubeying  the  order  of  one  not  au- 
tborlaedto  command  him, and  voluntarily 
placing  himself  in  the  dangerous  position 
where  he  was  hurt,  gave  him  no  right  of  ac- 
tion against  the  company.  The  company 
had  been  negligent  in  suffering  the  mine  tu 
get  in  a  dangerous  condition,  and  allow- 
ing It  to  remain  so,  and,  had  plaintiff's  In- 
jury been  occasioned  by  that  -negligence 
while  be  was  in  the  line  of  hisdutyin  pass- 
ing under  the  loose  slate,  the  company 
would  hove  been  liable;  but  it  is  not  so 
when  such  negligence  did  not  proximately 
cause  the  injury,  but  the  stime  was  caused 
by  the  voluntary  ant  of  plaintiff  in  placing 
himself  under  it.  to  aid  another  servant  of 
the  company  at  his  request.  Let  the  judg 
nent  be  affirmed,  with  costs. 


Thooron  et  a/.  V.  East  Trnnkssbb,  V.  & 

G.  R.  Co. 
(Supreme  Covurt  of  TennaiMee.    SepL  Term,  1891. ) 
Clerk  or  CocitT — IIakiho  Bo:n>  roB  Fjlbtt — Da- 
posiT  or  Coua.TBiui.  Sbcckitt— Riobt  to  In- 

TBKBST. 

Where  the  clerk  of  a  court  conseata  to 
make  a  bond  for  a  party  to  a  suit,  upon  condition 
that  the  latter  will  deposit  with  bim  a  like  sum 
as  collateral  security,  and  there  Is  no  order  of 
court  that  the  clerk  shall  receive  and  hold  the 
same,  it  cannot  be  said  to  have  been  in  the  hands 
of  the  clerk  in  such  a  sense  as  would  have  an- 
tborized  the  court  to  declare  It  a  fund  under  Its 
control ,  and  the  fact  that  the  person  with  whom 
it  is  deposited  happens  to  be  clerk  does  not 
impose  upon  him  any  further  obllKation  than 
to  nave  it  forthcoming  at  tbe  termination  of  tlie 
•nit,  or  preclude  him  from  depositing  it  in  bank, 
•ad  receiving  the  interest  thereof  to  nisown  use. 

Appeal  from  chancery  court,  Knox  coun- 
ty; Henbt  R.  Gibson,  Chancellor. 

This  was  a  motion  by  Nicholas  Thoaron 
and  others  against  the  clerk  and  master 


of  the  lower  court  for  Intemt  necmed 
on  a  fund  depoMted  with  the  latter  in 
an  action  wherein  the  said  Nicholaik 
Thouron  and  others  were  complainants 
and  the  East  Tennessee,  Virginia  ft  Geor- 
gia Railroad  Company  was  defendant. 
There  was  a  decree  for  complainants,  and 
d<4endnnt  appeals.    Reversed. 

James  Comfort,  O.  W.  Pickle,  and  T.  R. 
Comick,  Jr.,  for  appellant.  IngenoB  A 
Peyton,  tor  appellee  Thouron. 

TuRNRT,  C.  J.  In  November,  1888,  com- 
plainants procured  from  Chancellor  Gib- 
bon a  flat  fur  injunction  on  execution  of 
bond  in  the  sum  of  $60,000,  to  be  executed 
on  or  before  the  18th  of  December.  On  tbe 
latter  day  one  of  the  solicitors  of  com- 
plainants presented  his  affidavit,  asking 
that  "the  time  be  extended  to  the  evening 
of  the  2l8t  of  December,  or  until  a  draft 
for  fifty  thousand  dollars  can  come  by 
mall  from  New  ¥ork  to  tbe  clerk  and  mas- 
ter of  this  court."  Tbe  court  ordered: 
"Tbe  court  is  pleased  to  grant  said  nio- 
flon,  and  to  extend  the  time  until  12 
o'clock  M.,  Tuesday,  December  21st,  IRHS, 
tor  complainant  to  file  said  bond;  and,  it 
not  filed  at  that  date,  the  fiat  for  injunc- 
tion to  become  void. "  When  tbe  time  ar- 
rived the  bond  was  still  unmade,  and,  in 
tbe  language  of  the  special  commissioner. 
Tillman,  in  his  report:  "The  counsel  ol 
complainant  was  upon  tbe  ground,  much 
exercised  and  agitated  by  reason  of  the 
difficulties  be  found  in  his  way,  and  tbe 
importance  of  sustaining  the  order  for  In- 
junction, and  eumestly  requested  the 
clerk  and  master  to  aid  bim.  The  clerk 
agreed  to  make  the  bond,  or  to  have  it 
made,  and  issue  tbe  injunction.  If  the  com. 
plainant  would  deposit  with  him  fifty 
thousand  ditllars  as  collateral  or  addi- 
tional security.  This  was  agreed  upon, 
and  tbe  fifty  thousand  dollars  were  tele- 
graphed to  the  Third  National  Bank  oC 
Knoxvllle  to  the  credit  of  W.  L.  Trent,  C. 
ft  M.,  and  thereupon  Mr.  Trent  procured 
two  bondsmen  as  sureties  for  complain- 
ant, (the  sureties  being  men  of  small 
means.)  and  accepted  and  filed  the  bond." 
On  the  face  of  the  bond,  to  the  lelt  of  the 
names  of  the  makers,  is  this  indoi-sement : 
"I  accept  this  bond,  and  have  collateral 
making  It  sutficlent.  W.  A.  G^i.uraitr, 
D.  C.  ft  M. "  On  tbe  rule  docket  is  this  en- 
try: "1888,  Dec.  21.  Inj.  Bond,  »50,000.00, 
J.  A.  ft  T.  W.Galbraltb, security  Hied:  and 
also  $50,000.00  left  with  C.  ft  M.  as  addi- 
tional security."  There  was  no  order  of 
court  that  Trent  receive  and  hold  tbe  $oO,- 
OOO.  On  the  minutes  of  November  29,  l.SM, 
is  a  recital  "  that  a  deposit  o(  that  sum 
has  been  made  under  order  of  court  as  a 
fund  for  security  of  prosecution  of  the  in- 
junction Issued  In  this  cause. "  This  min- 
ute was  marie  on  the  day  o(  tbe  order  to 
refund  the  $60,000,  and  after  a  settlement 
of  the  suit  by  agreement  between  the  par- 
ties, and  cannot  be  looked  to  to  supply 
any  matter  absent  from  tbe  record  during 
the  pendency  of  the  cause.  This,  being  a 
motion  against  the  clerk  and  master  tor 
Interest  accruing  on  the  fund  deposited, 
mast  be  determined  by  the  tacts  under 
which  the  deposit  was  made,  and  which 
have  been  recited.    The  fund  was  never  in 
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the  banda  of  the  clerk  and  master  In  a 
aenae  xbat  wonld  have  antboriied  the 
court  to  declare  It  a  land  under  the  con- 
trol at  the  coorl.  It  waa  a  depoalt  with 
blm  on  the  laitb  of  ble  integrity  to  bold  It 
aa  a  security,  and  the  accident  of  being 
clerk  and  master  did  not  Impose  upon  him 
any  forther  trust  than  to  have  it  forth- 
coming; In  the  orlf^lnal  amount  at  the  ter- 
mination of  the  suit,  tu  be  applied  to  the 
■atlafactlon  of  anch  decree  as  may  be  ren- 
dered, which  be  did  by  returnlne  It  to  the 
depoeltors.  So  lonR  as  the  suit  remained 
In  court  the  depositors  could  not  have 
compelled  blm  to  return  the  money,  or 
otherwise  have  interfered  with  his  posses- 
■ion,  except  by  proceedinss  based  on  bad 
faith  or  Insolvency.  The  bondsmen  and 
tbr  defeDdaots  were  the  parties  mainly  in- 
ter(>8ted  In  the  matter,  knew  the  condition, 
and  made  no  complaint;  and,  now  that 
their  ends  ba  re  been  reached,  complainants 
can  make  none.  They  have  received  all 
they  bargained  tor.  Their  money  has 
been  retnmed  In  full.  If  the  clerk  and  mas- 
ter has  violated  any  role  of  hlff  court, 
or  any  statute,  that  violation  has  not 
been  tn  the  injury  of  complainants,  and 
this  motion  is  nottbe  mode  by  which  such 
Tiulation  can  be  punished.  It  the  stake- 
holder bad  been  any  other  than  clerk  and 
master,  we  auppose  this  motion  would 
not  have  been  made.  If  another,  discon- 
oerted  with  the  court,  could  have  been 
aelected  by  the  parties  to  bold  the  fund, 
with  the  sinKie  obligation  to  return  it  in 
kind  at  the  end  of  the  litiKatlon,  why  may 
sot  the  cleric,  who  is  more  convenient  to 
all  concerned,  be  selected  for  the  duty? 
Mr.  Trmt,  beluK  responsible  for  the  fund, 
conid  bave  kept  It  lacked  in  his  safe  with- 
out proflt  to  any  one,  or  he  could,  with- 
out deraandlng  interest,  have  deposited  tt 
in  bank,  where  it  would  have  yielded  a 
proflt  to  the  bank.  Then,  with  the  risk 
of  refliM>nfliblllty  resting  upon  blm,  if  he 
might  bave  done  these  things,  in  what 
way  haT«  complainants  been  injured  by 
bla  act  In  depositing  In  a  good  going 
bank,  and  recovering  for  himself  a  part  ot 
the  proflt  legitimately  made  by  the  bank? 
Decree  reversed,  and  motion  discharged, 
at  complainants*  coat. 


Btatk  ez  nl.  Warren  t.  Jack. 

iSupremeCourt  vfTennetiee.   Sept  Term,  1891.) 

Ijhasb  or  FlMnnKTiAXT— Braxcb  Pbisos— Ha- 

BIAS  COttPUS. 

Under  Act  1889,  o.  204,  which  authorizes 
branch  prisons,  and  permits  the  lessees  of  the 
penitraitiary,  with  certain  exceptions,  to  work 
the  convicts  st  any  place  in  Tennessee,  subject 
to  the  mlea  preacribad  by  the  act,  a  convict  who 
Is  regularly  sentenced  to  imprisonment  and  labor 
lo  tlie  penitentiary,  and  who  Is  worked  in  a  coal 
mine  by  a  lessee,  uid  confined  in  a  branch  pris- 
on, under  the  control  of  an  assistant  or  deputy 
warden,  as  provided  by  the  act,  is  not  Illegally 
ooDfined,  and  cannot  be  discharged  on  habeas 
oorpua. 

Apiieal  from  criminal  court,  Knox  coun- 
ty :  Jom.  W.  Bnbbd,  Judge. 

Petition  by  William  Warren  against  S. 
W.  Jack  tcv  writ  of  babeaa  eorpua.  Writ 
T.188.w.na4— 17 


granted,    and    defendant    appeala.     Re- 
versed. 

ColyerA  Webb  and  Attjr.Oen.  Pickle, tor 
appellant.  Jerome  Templeton  and  J.  C.  J, 
Wtlllama,  for  appellee. 

T(;K^BT,  0.  J.  On  June  12, 1891,  Warren 
was  sentenced  to  the  penitentiary  of  the 
state  for  two  years  for  manslaughter. 
The  penitentiary  was  then,  and  is  now, 
leased  to  the  Tennessee  Coal,  Iron  A 
Railroad  Company.  That  company  sub- 
let the  labor  of  a  part  of  the  convicts,  and 
its  lessee  again  sublet  a  part  of  the  labor 
It  had  leased.  Dnder  the  latter  lease  War- 
ren was  being  worked  in  a  conl  mine  at 
Hrlcevllle,  Tenn.  He  petitions  for  writ  of 
habeas  corpus,  alleging  "that  he  Is  Ille- 
gally detained  In  aald  branch  prison.' 
The  act  of  1889,  c.  2U4,  authorising  a 
lease,  provides,  (section  8:)  "Convicts  are 
to  be  governed,  controlled,  and  disciplined 
by  the  warden  and  assistant  warden," 
according  to  the  by-law  adopted  by  the 
board  of  Inspectors.  Petitioner  was  In 
the  custody  of  an  assistant  warden  at 
the  branch  prison  at  Bricevllle,whicb  was 
built  by  the  direction  of  the  superintend- 
ent of  prisons,  and  under  his  supervision. 
Branch  prisons  are  authorised  by  the  act 
referred  to,  and  the  control,  manage- 
ment, and  custody  of  convicts  are  im- 
posed on  the  superintendent,  warden,  etc. 
Section  9  provides  "that  the  lessee  or 
lessees  will  be  permitted,  except  as  pro- 
vided in  sections  11  and  12,  to  work  the 
convicts  at  any  place  or  places  in  Tennes- 
see, subject  to  the  rules  and  regulations 
provided  In  this  act,  •  •  •  and  they 
shall  have  lull  L-ontroI  nf  the  place  or 
places,  character  and  kind  of  work  or 
labor,  in  which  the  convicts  shall  be  em- 
ployed," etc.  Section  12  enacts  "that, 
should  said  lessee  or  leasees,  or  any  agent 
of  his  or  theirs,  knowingly  and  willingly 
treat  the  convicts  cruelly  or  Inhumanly, 
or  keep  conflned  within  the  walls  of  the- 
main  prison  at  Nashville  exceeding  four 
hundred  convicts,  •  •  •  then  the  gov- 
ernor and  board  of  inspectors  may  declare 
said  leaae  at  an  end,  •  •  •  and  aald 
governor  and  board  ot  inspectors  may  re- 
enter and  take  possession,  •  •  •  and 
take  the  custody  and  control  of  the  con- 
victs. "  The  record  shows,  the  petitioner 
was  regularly  sentenced  to  Imprisonment 
and  labor  in  the  penitentiary;  that  a 
branch  nf  the  penitentiary  had,  by  law, 
been  established  at  Bricevllle,  in  which  be 
was  conflned:  that  he  was  under  the 
control  of  an  assistant  or  deputy  warden. 
This  prison  is  as  much,  under  our  statute, 
a  part  of  the  penitentiary,  as  are  any  of 
the  several  cells  or  worknahops  in  the 
main  prison  building  in  the  city  of  Nash- 
ville. Its  inmates  are  as  directly  in  the 
control  and  custody  of  the  officers  of  the 
law.  The  prisoner  Is  not.  therefore,  in 
any  sense  illegally  restrained  of  liberty.  It 
is  not  for  him  to  select  the  one  prison  or 
the  other.  So  long  as  he  remains  in  the 
custody  of  a  warden,  acting  under  the 
supervision  ot  the  board  of  inspectors, 
there  is  no  illegality  in  his  conflneraent  in 
a  branch  prison.  A  remedy  for  the  evila 
complained  of  in  the  proof  and  argument 
la  provided  in  dear  terms  by  the  statute. 
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Hut  tbe  case  before  ua  does  not  present  a 
question  making  Its  discusBlon  necessary. 
Judgment  reversed,  petitinn  dismissed, 
and  prisoner  remanded. 


Sbields  t.  Riverside  Imp.  Co.  et  &I. 
(Supreme  Court  of  Tetineasee.  Bept  Term,  1891. ) 
Adtbksk  Possession— Aoainst  Masricd  Woman. 
Code,  (Thomp.  &  S.)  |  2758,  provides  that 
Motion  2757,  relating  to  the  time  of  bringing  ac- 
tions where  parties  are  under  disability  of  cov- 
erture, etc.,  sball  not  apply  to  cases  provided 
for  In  section  8787.  The  latter  section  provides 
that  adverse  possession  under  conveyance  from 
husband  and  wife,  executed  without  fraud  on  the 
wife,  and  registered  mora  than  20  years  before 
suit,  shall  be  an  absolute  bar  to  any  suit  by  hus- 
band and  wife,  or  either  of  them,  ''whether  said 
wife  was  privily  examined  or  not."  Held,  that 
adverse  possession  under  a  registered  deed  of  a 
married  woman  is,  with  or  without  privy  ex- 
amination, and  disregarding  Infancy  or  coverture, 
s  bar  to  any  suit  by  the  wife,  or  those  olaiming 
through  her. 

Appeal  from  chancery  court,  Knox  coun- 
ty; Henry  R.  Oibbo.n,  Chancellor. 

Action  by  Marftarct  A.  Shields,  by  next 
friend,  against  the  Riversidt;  Improvement 
Company  and  her  husband,  to  set  aside 
a  deed.  Decree  for  defendants.  Plaintiff 
appeals.    Affirmed. 

Oreen  A  JUblelda,  Webb  &  McClang,  and 
Sbields  Ji  Hhields,  for  appellant.  J.  W. 
Toe  and  Watfbburn  A  Teiupieton,  for  ap- 
pellees. 

TuRNBY,  C.  J.  The  complainaut  ts  tbe 
wife  of  John  H.  Shields,  and  Hies  this  bill, 
by  her  next  friend,  Alexander  Shields, 
against  the  Riverside  Improvement  Com- 
pany, the  defendant  that  has  tbe  lands  in 
posseHsion,  and  her  husband.  The  com- 
plainant was  born  on  December  10, 1832. 
8h«  was  the  daughter  of  Andrew  McMil- 
lan, who  died  in  1S88,  learing  four  chil- 
dren, and  a  large  landed  estate,  among 
bis  lands  being  a  tract  of  377)^  acres,  lying 
near  Knoxville,  Just  west  of  the  university 
of  Tennessee.  In  18.50,  by  proper  judicial 
proceedings,  this  tract  was  partitioned 
among  the  tour  heirs.  It  was  divided 
into  eight  lots,  two  of  which,  Nos.  2  and 
7,  were  assigned  to  tbe  complainant,  as 
ber  portion.  L.ot2contalneLl  30  acres;  lot 
7,61acre8.  In  January,  1852,  the  complain- 
ant married  the  defendant,  who  is  still 
ber  husband.  In  January,  18,53,  while  un- 
der 21  years  of  age,  complainant  Joined 
with  her  husband  In  a  deed  to  one  John  8. 
Moffett,  for  the  land  In  controversy.  The 
Improvement  company  claims  under  this 
deed  through  mesne  conveyances,  and  It 
Is  this  deed  to  Moffett  which  complainant 
now  seeks  to  set  aside. 

This  statement  of  the  tacts  brings  as  to 
tbe  main  question  presented,  which  is: 
Tbe  complainant  haying  been  an  Infant, 
and  a  married  woman,  when  she  executed 
the  deed.  In  1853,  and  her  disability  of  cov- 
erture still  continuing  to  this  day,  can  she 
now  disaffirm  her  said  deed,  and  set  It 
aside?  Section  2757,  Thomp.  &  B.  Code,  a 
codification  of  acts  of  1715, 1797, 1819,  and 
1828,  provides :  "  If  the  person  entitled  to 
commence  an  action  Is,  at  the  time  the 
eanse  of  action  accrued,  either  (1)  within 


the  age  of  twenty -one  years,  or  (2)  of  an- 
sound  mind,  or  (8)  a  married  woman,  or 
(4)  beyond  the  limits  of  the  United  States 
and  the  territories  thereof,  such  persons, 
or  the  representatives  and  privies,  as  tbe 
case  may  be,  may  commence  the  action,  aft- 
er tbe  removal  of  such  disability,  within  the 
time  of  limitation  for  the  particular  cause 
of  action,  unless  It  exceed  three  years  from 
the  removal  of  such  disability. "  By  sec- 
tion 2758  of  same  Code  it  is  enacted :  "  The 
provision  of  the  foregoing  section  shall 
not  apply  to  actions  on  a  statute  tor  a 
penalty  or  forfeitnre.or  to  actions  against 
the  estates  of  deceased  persons,  brought 
more  than  seven  years  from  tbe  deatli  of 
the  deceased  and  the  time  the  cause  of  ac- 
tion accraed,  nor  to  cases  provided  for  in 
section  2767,  as  follows:  'A  continuous 
adverse  posseHsion  of  twenty  years  or 
more  of  land  held  under  a  conveyance 
from  husband  and  wife,  executed  upon 
valuable  consideration,  wllboot  fraud 
upon  the  wife,  and  registered  more  than 
twenty  years  before  any  suit  commenced, 
shall  be  an  absolute  bar  to  any  suit  by 
husband  and  wife,  or  either  of  theip,  or 
an.v  person  claluilue  title  by  or  through 
either  of  them,  whether  said  wife  was 
privily  examined  or  not.'"  The  facts  of 
this  case  bring  it  within  tba  rule  of  the 
statutes  eonstraed  together.  No  signifi- 
cance for  complainant's  claim  can  be  given 
to  the  latter  clause  of  the  last  statute, 
passed  In  1851,  vli.,  "whether  said  wife 
was  privily  examined  ornot."  This  term 
broadens  the  coniprehensiveuesH  of  the 
act  by  doing  away  with  the  otherwise  in- 
dispensable prerequisite  to  the  vtilldity  of 
a  married  woman's  deed.  The  later  stat- 
ute was  passed  after  a  careful  investiga- 
tion of  tbe  state  of  the  law  of  limitations 
by  time,  as  evidenced  by  reference  to  tbe 
former,  and  a  careful  carrying  out  of  ex- 
ceptions. Two  of  these  exceptions  aru  in- 
fants and  loarried  women,  both  of  which 
occur  In  this  case  in  the  person  of  com- 
plainant. Tbe  statute  ol  20 years.'  adverue 
possession  makes  no  exception  whatever, 
and  a  subsequent  legislature  refers  to  and 
emphasizes  It  in  language  of  direct  ap- 
proval and  afflruiation.  Our  conclusion 
la  the  law  now  Is,  and  has  been  since  the 
act  of  1S51-.52,  that  a  continuous  adverse 
possession  under  a  registered  deed  of  a 
married  woman  Is,  with  or  without  privy 
examination,  and  disregarding  infancy, 
coverture,  or  unsoundness  of  mind,  an 
abaolnte  bar  to  any  suit  by  the  wife,  or 
those  claiming  by  or  tbrougb  ber.  Decree 
affirmed. 


MoRRLOCK  T.  State. 

(Supreme  Court  of  Tennessee.    Sept  Term,  18B1. ) 

DTISO  DaOL&BATIONg— Coktbadiotobt  Rtxt»- 
MSNTS. 

Statements  made  by  deceased,  oontradlot- 
ing  his  dying  declarations,  may  Im  shown  by  de- 
fendant, although  they  were  not  made  in  eztr*- 
mis.  McFherson's  Case,  9  Terg.  280,  dlsUn- 
gaished. 

Appeal  from  circuit  court,  Hawkins 
county;  A.  J.  Browk,  Jadg). 

Indictment  of  Morelock  tor  morder. 
From  a  conviction  of  murder  in  tbe  second 
degree  defendant  appeals.    Beversed. 
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H.  A.  Jarvia  and  A.  J.  Tyler,  for  apiiel- 
laot.    The  Attoraey General,  tor  the  State. 

Burton,  J.  The  appellant  has  been  con- 
victed of  murder  Id  the  second  decree. 
The  dy!n;t  declarations  of  the  deceased 
were  admitted  in  evidence  against  the 
defendant.  These  declarations,  together 
with  alleged  admissiuns  of  the  defendant, 
constitute  the  material  proof  Implicating 
detendoQt.  The  defendant,  iif  ter  the  state 
had  closed,  offered  to  prove  certain  state- 
ments made  by  the  deceased  very  shortly 
after  he  had  received  the  wound  from 
which  h3 died,  contradicting  his  dying  dec- 
larations, and  exculpatinK  the  defendant. 
Upon  objection  by  the  state  these  state- 
ments were  rejected,  as  not  bavins  been 
made  in  extremta.  This  was  error.  The 
question  has  not  been  directly  decided  in 
the  state,  in  McPherson's  Case  the  dying 
declarations  admitted  in  evidence  were 
contradictory.  The  Jury  were  Instructed 
that  contradictory  statements  in  dying 
declaratiuns  were  not  governed  by  the 
rales  of  evidence  affecting  contradictory 
statements  by  a  witness.  This  was  held 
erroneous,  and  the  same  rules  of  evidence 
applicable  to  contradictory  statements 
of  a  witness  examined  under  oath  held  to 
giivern  in  the  case  o(  contradictory  dyliig 
declarations.  9  Yerg.  280.  But  In  that 
case  all  the  statements  were  made  in 
extrewia,  and  were  clearly  admissible  as 
dying  declarations.  Here  it  was  sought 
to  affect  the  evidential  valae  of  dying  dec- 
laratiooH  by  statemeota  not  made  In  ex- 
trenila,  and  not  offered  as  dylnK  declara- 
tions. The  objecttun  urtced  is  that  ground 
bas  not  been  laid  for  tneadmlssion  of  con- 
tradictory statements,  as  Is  required  In 
the  case  of  a  witness  under  oath,  who 
muKt  first  have  his  attention  called  to  the 
time  and  circumstances  that  he  may  have 
opportunity  to  explain.  This  opportuni- 
ty can  seldom  arise  where  dying  declara- 
tions are  offered  in  evidence,  tor  such  dec- 
larations are  usually  made  to  the  friends 
of  the  declarant,  and  in  the  absence  of  the 
party  against  whom  they  are  directed; 
and  no  opportunity  is  therefore  presented 
tor  cross-ezamlnntion,  or  for  calling  at- 
tention to  any  alleged  contradictory  state- 
ment. Dying  declarations  are  a  species 
of  evidence  admitted  from  the  necessity  of 
the  case,  and  to  be  received  with  caution. 
Aa  observed  by  Judge  Fibld  In  the  case 
of  People  y.  Lawrence,  21  Cal.  372: 
"Though  thecundition  of  the  person  malt- 
ing the  declaration  in  the  last  hours  of  his 
Ufe,  under  a  sense  of  impending  dissolu- 
tion,  may  compensate  tor  the  want  of  an 
oath,  it  can  never  make  up  for  the  want 
of  a  crote-examination.  There  would  be 
oo  Justice,  therefore.  Id  any  rule  of  law 
which  would  deprive  the  accused,  under 
sacb  circnmstances,  of  the  right  to  im- 
fieach  the  credit  of  the  dftcensed  by  proof 
of  having  made  contradictory  statements 
as  to  the  homicide  and  its  cause."  The 
case  at  bar  Is  an  illustration  of  the  Justice 
of  admitting  such  evidence.  Though  the 
homicide  <K-curred  In  the  midst  of  a  crowd 
of  persona,  yet  from  Inattention  or  other 
raose  no  one  was  able  to  say  who  had 
Bred  the  fatal  shot.  While  It  was  shown 
that  the  defendant  was  present,  and  bad 


during  the  day  quarreled  with  the  de- 
ceased, yet  it  Is  also  shown  that  the  de- 
ceased was  drinking  and  boisterous,  and 
had  had  a  quarrel  with  another  person  like- 
wise on  the  ground  where  the  shooting 
occurred.  The  declarations  of  the  de- 
ceased made  ia  extremia  were  brief,  and 
wholly  without  details,  consisting  merely 
in  the  statemeut  that  he  bad  been  shot  by 
the  defendant.  Whether  this  was  mere 
conjecture  or  the  statement  of  a  conscious 
fact  could  only  be  shown  by  cross-exam- 
inatiou.  Under  such  circumstances,  to  de- 
prive the  defendant  of  the  only  posalble 
method  of  impeachlug  the  credit  or  mem- 
ory of  the  declarant  by  proof  of  contra- 
dictory statements  would  be  a  gross  in- 
justice. The  rule,  as  established  by  the 
decided  weight  of  reason  and  authority, 
is  that  statements  by  the 'declarant  con- 
tradictory of  his  dying  declarations  may 
be  shown  to  detract  from  their  weight 
with  thejury.  People  v.  Lawrence,  21  Cal. 
368;  Pish.  Crim.  Proc.  8  1209;  Felder  t. 
State,  23  Tex.  App.  477,  6  8.  W.  Rep.  146. 
The  only  case  holding  otherwise  is  that  of 
Wroe  V.  State,  20  Uhio  St.  460.  This  case 
has  never  beon  followed, so  far  as  we  have 
been  able  to  discover,  and  Its  reasoning  is 
narrow  and  unsatlMfactory.  For  this  er- 
ror the  caHe  is  reversed,  and  remanded  tor 
a  new  trial. 


Ballard  et  al.  t.  Scruoub  et  a/. 

(Supreme  Court  of  TenneMee.    Hept.  Term,  1891. ) 

BxBCUTioK  Sale— BquiTT  Jurisdiction  on  Bet- 

TiNO  Aside    Limitations. 

I.  Where  a  Joint  Judgment  Is  rendered 
agalpst  two  tenants  in  common  of  land  the  inter- 
est of  each  should  be  sold  separately  at  the  exe- 
cution sale,  so  that  each  may  redeem  his  own  in- 
terest without  redeeming  that  of  the  other;  and 
a  sale  ot  the  two  undivided  Interests  together  la 
void. 

8.  A  court  of  eaulty,  on  declaring  aacb  an 
execution  sale  void,  has  Jarisdiction  to  set  aside 
the  satisfaction  of  the  Judgment,  and  to  enloroa 
the  lien  of  the  Judgment  creditor  by  decree. 

S.  An  ejectment  bill  for  land  purchased 
by  oomplainancs  at  execution  sale,  which  prays, 
in  the  event  that  the  execution  sale  be  declared 
void,  that  the  satisfaction  of  the  Judgment  be  set 
aside,  and  complainants'  lien  enforced  by  decree, 
is  an  action  on  the  Judgment,  so  far  as  any  relief 
is  sought  by  reason  thereof;  and  hence  the  action 
falls  within  Mill.  &  V.  Code,  |  8473,  which  pro- 
vides that  actions  on  Judgments  and  decreea  are 
Imrred  in  10  years. 

4.  Buch  a  suit,  brought  more  than  10  yeara 
after  the  levy  of  the  execution,  also  falls  with- 
in that  clause  of  the  above  section  providing 
that  the  10-years  limitation  shall  extend  to  "all 
other  cases  not  expressly  provided  for. " 

Appeal  from  chancery  court,  Sevier 
coonty:  Henry  R.  Qibsun,  Chancellor. 

Ejectment  bill  by  E.  E.  Ballard  and 
others  against  T.  and  E.  B.  Scruggs.  Bill 
dismissed,  and  complainants  appeal.  At- 
firme<i. 

J.  W.  Caldwell  and  Robt.  M.  McKejr,  foi 
appellants.  Pickle,  Turner  dl  UcMaluui, 
lur  appellees. 

LuRTON.  J.  This  is  an  ejectment  bill 
to  recover  possession  of  two  undivided 
one-ninth  Interests  In  a  tract  of  600  acres 
of  land.  Complainants  claim  to  have  ac- 
quired the  title  of  the  defendants  by  vlr- 
toe  ol  Judgments,  levy,  and  sale,  and  ex* 
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hiblt  a  aherlfTa  deed  for  the  Interests  they 
seek  to  recover.  Many  objections  have 
been  nrged  to  the  proceedings  odder 
which  cumplatnants  claim,  only  one  of 
which  need  be  determined.  T.  and  E.  B. 
ScragKB  owned  each  a  one-ninth  interest 
in  the  lands  in  controversy.  Judgments 
were  rendered  against  them,  and  execu- 
tions levied  upon  the  interest  of  each  as 
tenants  in  common.  These  two  undivid- 
ed interests  were  sold  together,  and  pur- 
chased in  by  the  Judgment  creditors,  under 
whom  complainants  hold.  This  sale  was 
void.  Each  Interest  should  have  been 
sold  separately,  otherwise  one  could  not 
redeem  his  own  interest  without  redeem- 
ing that  of  the  other.  It  makes  no  dlffer- 
nncH  that  each  was  bonnd  for  the  whole 
debt  bid  on  .the  two  Interests.  One 
might  have  been  able  to  have  redeemed 
bis  Interest  by  paying  off  that  portion 
of  the  Joint  debt  placed  ou  his  share.  The 
other  might  have  been  wilting  to  have 
let  bis  interest  go  In  discharge  of  the  rest 
of  the  debt.  Another  result  was  to  cut 
oft  the  creditors  of  each  from  redeeming 
H  such  creditor  was  a  separate  creditor. 
The  case  falls  within  the  principle  fre- 
quently decided  that,  where  an  execution 
is  levied  upon  two  or  more  parcels  of  land 
belonging  to  the  same  debtor,  each  par- 
cel must  be  separately  sold,  In  order  that 
the  debtor  or  his  creditors  may  redeem 
one  without  being  obliged  to  redeem  all. 
Cooke  V.  Walters,  2  Lea,  116.  Before  final 
decree,  coniplulnants  amended  their  bill 
BO  as  to  pray  that.  In  event  the  execution 
■ale  shnnld  be  held  void,  satisfaction  of 
the  Judgments  against  defendants  might 
be  set  aside,  and  the  lien  of  their  levies 
enforced  by  decree.  Equity  has  Jurisdic- 
tion to  set  aside  satisfuction  of  a  Judg- 
ment at  law  where  the  sale  under  execu- 
tion was  void.  Henry  v.  Keys,  5  Sneed, 
487:  Smith  v.  Hinson,  4  Heisk.250.  In  the 
last  case,  under  a  bill  to  clear  title 
claimed  under  sheriff's  deed,  it  was  held 
that  complainants  had  obtained  no  title, 
because  the  debtor's  Interest  was  not  a 
legal  title;  but  under  an  amended  bill  the 
chancery  court  set  aside  satisfaction,  and 
decreed  a  sale  of  the  property  Involved  for 
the  satisfaction  of  the  complainants' 
Judgment.  In  Shannon  v.  Erwin,  11 
Helsk.  337,  the  case  was  this:  The  com- 
plainants filed  a  bill  tu  clear  title  to  prop- 
erty claimed  under  sheriff's  deed.  The 
court  held  that  complainants'  title  was 
void  for  want  of  notice  of  sale  of  Judg- 
ment debtor.  It  appearing,  however,  lu 
the  pleadings  thatcomplainantahad  made 
a  valid  levy,  satisfaction  was  net  aside, 
and  the  lien  of  the  levy  enforced  by  decree 
under  prayer  for  general  relief.  See,  also. 
Christian  v.  Clark,  10  Lea,  6.S6.  To  this 
relief  defendants  Interpose  the  statute  of 
limitations  of  10  years.  The  Judgment 
and  levies  under  which  complainants'  title 
depended  were  more  than  10  years  old 
when  this  bill  was  filed.  By  section  8473, 
mil.  &  V.  Code,  "actions  on  Judgments 
and  decrees  of  courts  of  record  of  this  or 
any  other  state  or  government"  are 
barred  in  10  years.  If  this  be  treated  as 
an  action  on  a  judgment,— ns  It  undoubt- 
edly is,  so  far  as  any  relief  is  sought  by 
reason  of  such  Judgment,— then  it  cannot 


be  maintained.  McGrew  ▼.  Seasons,  S 
Lea,  485;  Cannon  r.  Laman,  T  Lea,  613. 
Aside  from  this  It  Is  a  suit  to  enforce  the 
lien  of  a  levy  made  more  than  lOyears  be- 
fore such  relief  was  sought.  It  falls  with- 
in that  clause  of  section  3473  provldint? 
that  the  bar  of  that  section  shall  extend 
to  "all  other  cases  not  expressly  provided 
for,"  Alvis  V.  Ogiesby,  87  Tenn.  172,  10  S. 
W.  Rep.  813;  Hughes  t.  Brown,  88  Tenn. 
578, 13  8.  W.  Rep.  286.  Affirm  the  decree 
dismissing  bill. 

James  et  al.  y.  Insdrancb  Co.  of  Nobth 

America. 
(SuprtmeCawrt  qfTetmetue.  Sept.  Term,  1891.) 

IMSITBANOB— FaLSS   WaRKXNTIBS— RBCOVSBT   OV 

FBBiiniMS  Paid. 
Where  an  insoraDce  policy  on  lumber  ooa- 
tains  a  warranty  that  a  continnotts  clear  apaoe  of 
150  feet  ahoold  be  maintained  between  the  lum- 
ber and  the  saw-mill,  and  such  warranty  Is  un- 
true when  made,  and  when  tbe  property  is  de 
stroyed  by  Are  commanicated  from  the  saw-mill 
within  the  npace  prorlded  for,  no  risk  ever  at- 
tached on  the  polloy,  and,  in  the  absence  of  any 
Intentional  fraud  b.v  the  insured,  heia  entitled  to 
m  letom  of  the  premiums  paid. 

Appeal  from  chancery  court,  Knox  coun- 
ty; H.  R.  Gibson,  Chancellor. 

Action  by  James  A  Abbott  against  the 
Insuraace  Company  of  North  America  to 
recover  premiums  paid  on  a  policy  Issaed 
by  defendant.  Judgment  for  defendant, 
and  plaiutllTs  appbal.    Reversed. 

Webb  & McClang,  for  appellants.  Wash- 
bum  &  Tempifiton,  for  appellee. 

LuRTON,  J.  The  flre  policy  Issued  by 
the  defendant  company  on  lumber  own(?d 
by  the  complainants  contained  in  its 
written  part  a  warranty  that  a  continn- 
ous  clear  space  of  150  feet  should  be  main- 
tained between  the  lumber  insured  and 
The  saw-mill,  dry  kiln,  or  any  wood-work- 
ing or  manufacturing  establishment,  and 
that  said  space  should  not  be  used  for  the 
handling  or  piling  of  lumber  thereon. 
This  warranty  was  untrue  when  made, 
and  untrue  when  the  Insured  property- 
was  burned  by  flre  communicated  from  a 
saw-mill  within  the  space  provided  for. 
The  contract  of  insurance  is  a  conditional 
one.  If  no  risk  attaches,  no  premium,  in 
the  absence  of  fraud,  Is  earned.  When  the 
risk  never  attached,  and  no  risk  was  ever 
run,  the  premium  is  to  be  returned  in  eaae 
it  has  been  paid,  and  the  assured  wae 
guilty  of  no  fraud.  May,  Ins.  §  4.  The 
language  of  Lord  Mavbfikli»  In  Tyrie  v. 
Fletcher,  Cowp.  668,  was  that,  when  the 
risk  had  not  been  run,  whether  Its  not 
having  been  run  was  owing  to  tfie  fault, 
pleasure,  or  will  of  the  Insured,  or  to  any- 
other  cause,  the  premium  shall  be  re- 
turned. The  facts  of  this  case  show  no 
Intentional  frau(l  on  the  part  of  the  as- 
sured, and  bis  premiums,  never  having: 
been  earned,  must  be  returned.  Other 
points  in  this  case  were  disposed  of  orally. 


Qat  v.  Statk. 
{Supreme  Court  of  Tenne»8«e.    Sept.  Term,  1891.  ) 

NCISASOB— OWSSSIVS  SVKLLS. 

On   a  prosecution  for  maintaining  s  nui- 
sance in  keeping  a  hog-pen  in  a  iUlhy  conditltm. 

Digitized  by  VjOOQ  IC 


I6nn.) 


GLASGOW  «.  TURNEB. 


9S1 


tt  ia  error  to  charge  tbit  defendant  Is  gnntT  ^ 
the  smell  created  by  bis  pen,  Uiougb  Insofflolent 
of  itself  to  constitute  a  nuisance,  oontribnted, 
with  other  pens  in  ttie  neighborhood,  to  form 
jne,  since  defendant  Is  liable  only  for  the  conse- 
quences which  his  own  acts  produced. 

Error  to  criminal  «ourt,  Knox  county. 

Indictnient  ot  Abe  Gay  lor  maintaininK 
a  nq  tea  nee.  Defendant  wasconvicted,  and 
appeals  in  error.    Kevereed. 

»•.  C.  Kain  and  Jtibn  W.  Hargo,  for 
plaintitr  in  emn*.  Q.  W.  Plekle,  Atty.  Gen., 
tur  the  Statfi. 

L.BA,  J.  The  plaiotIB  In  error  was  in- 
dicted and  convicted  of  a  nuisance  in  keep- 
iuK  and  maintainlnx  a  hog-pen  in  a  filthy 
condition.  There  -mere  several  witnesses 
who  proved  it  was  a  nuisance.  There  were 
Mveral  who  proved  that  the  pen  wo^  kept 
remarkably  clean,  and  was  no  nuisance, 
and  Meveral  proved  that,  It  there  mas  a 
nuisance,  it  was  caused  by  a  number  ot 
hoii-peus  in  the  nelKhborhood.  His  hon- 
or, among  other  things,  charged  the  Jury: 
'  If  the  Jury  find  that  the  smell  created  by 
the  defendant's  pen  was  not  sufficient 
within  itself  to  constitute  a  nuisance,  yet 
It  contributed,  with  other  pens  in  the 
nelgUborbood,  to  form  a  nuisance,  the 
defendant  would  be  guilty."  This  was  er- 
ror. The  defendant  can  only  be  held  lia- 
ble tor  the  consequences  which  bis  act  pro- 
duced. The  nuisance  complained  ot  must 
be  the  natural  and  direct  cause  ot  bis  own 
act. 

GuASOow  T.  TfimsR,  Sberltl. 

(^prenM  Court  af  Tennessee.    Jan.  S6, 1S9S.) 

EixjtcBTiojr— Pbopkbtt  Bc&iaoT  to  Livt— Fbaub- 

UI.KNT  COSVSTaKCES. 

An  at^reement  by  a  son  to  cnltivate  bis 
father's  farm  and  support  the  family,  in  consid- 
eration of  the  residue  of  the  crops  after  leeding 
the  stock,  is  vslid,  in  the  absence  of  extrinsic 
efvidence  of  fraud;  and  such  residne  of  a  crop, 
raised  by  the  son  with  the  help  ot  s  hired  hand, 
and  the  volnntary  aatistance  of  the  father,  can- 
not be  subjected  to  the  payment  of  the  father's 
debts. 

Error  to  circait  eonrt,  Stewart  county ; 
A.  H.  MONPORD,  Judge. 

Keplevin  by  C.  A.  Olafcgow  against  A.  C. 
Turner,  sberlR.  From  a  Judgment  for  de. 
fendant,  pialnlift  brings  error.    Reversed. 

J.  W.  Rice,  for  piaintitf  in  error.  J.  W. 
Stoat  and  S.  C.  Lewis,  for  defendant  In 
error. 

Caldwell,  J.  This  is  aa  action  of  re- 
plevin involving  the  right  to  the  posses- 
sion of  50  barrels  ot  corn.  The  circuit 
Judge,  trying  the  case  without  a  Jury,  ren- 
dered judgment  in  favor  of  the  defendant, 
and  plaintiff  appealed  in  error.  John 
Glasgow  uwnedasmaii farm, some  horsis, 
cattle,  and  bogs,  in  Stewart  county. 
Being  old,  and  having  a  large  family  de- 
pendent upon  bliB,  be  placed  the  farm 
and  live-stock  in  ctaarge  uf  his  son  C.  A. 
Glasgow,  in  the  spriag  ot  It^.  under  a 
verbal  agreement,  whereby  the  son  bound 
bimself  to  cnltivate  the  farm  and  support 
bis  father's  family,  and  feed  the  Ktock 
out  ot  the  crop  rained,  taking  the  residue 
as  compensation  for  his  labor.  The  son 
was  a  yoiing  man,  living  in  his  father's 


family  upon  the  farm.  In  pomaanee  «t 
tbe  contract,  the  son,  by  his  own  labor 
and  that  ot  a  hired  hand,  with  some  littia 
volnntary  assistance  from  histatberand 
younger  brother,  cnltivated  a  crop  ot 
corn,  which  yielded  about  100  barrela, 
worth  f  200.  Much  is  the  substance  ot  tba 
material  tacts,  as  detailed  by  the  plala- 
titt,  who  was  the  only  witness  in  the  case. 
A  part  ot  the  com  is  the  subject-matter  ot 
this  litigation.  Having  been  seised  un- 
der execution  against  the  father,  the  son 
brought  this  action,  claiming  the  corn  ss 
bis  own.  The  trial  judge  was  ot  opinion 
that  the  contract  was  fraudulent  in  face 
and  in  law.  and,  as  a  consequence,  ad- 
Judged  the  com  to  be  the  property  of  the 
father,  and  subject  to  his  debts. 

In  that  view  we  cannot  concur  upon 
either  ground.  There  is  no  evidence,  not 
even  an  intimation  or  indication,  direct 
or  remote,  ot  an  intention  to  hinder,  de- 
lay, or  detrand  creditors:  hence  the  con- 
tract cannot  properly  be  held  to  have 
been  fraudulmt  in  tact.  It  Is  true,  as 
contended  by  counsel  of  appellee,  that 
the  finding  ot  the  trial  Judge  upon  the 
tacts  of  the  case  is  entitled  to  the  same 
weight  as  the  verdict  ot  a  Jury;  but 
neither  is  binding  upon  this  court,  unless 
there  be  soTiie  material  evidence  to  sup- 
port it.  Elier  V.  Richardson,  89  Tenn.SrO, 
15  S.  W.Rep.  650  As  we  have  already  seen, 
there  is  no  evidence  ot  a  traudnlent  Intent 
in  this  case;  therefore  the  finding  of  fraud 
in  fact  Is  without  support,  and  cunnot 
control  the  decision  here  to  be  made. 

The  other  ground  ot  the  trial  Judge's  ac- 
tion involves  a  question  ot  law ;  and  upon 
that,  as  upon  the  facts,  wecannotassent  to 
his  conclusion.  Tbe  contract  did  not  con- 
travene any  rule  of  law  or  public  policy; 
consequently  it  could  not  have  been  traud- 
nlent in  law.  In  our  Judgment,  a  more 
natural,  fair,  and  honest  arrangement 
could  nut  have  been  made  by  parties  sit- 
uated as  these  were.  John  Glasgow  was 
nnder  obligation,  both  legal  and  moral, 
to  provide  a  support  tor  his  family,  yet 
he  was  unable  to  do  so  by  his  own  labor. 
It  was  allowable  for  him  to  make  any 
boBH  SUe  use  or  disposition  of  his  prop- 
erty for  that  purpose.  He  might  law- 
fully have  sold  a  sufflcleucy  of  his  prop- 
erty, and  lived  upon  Its  proceeds;  but, 
instead  ot  that,  he  let  tbe  temporary  use 
ot  bis  farm  and  stock  to  his  son,  and 
thereby  gained  a  support  tor  bimself  and 
family  without  any  appreciable  diminu- 
tion of  his  estate.  In  that  way  be  pre- 
served Tbe  corpus  ot  his  estate,  which 
otherwise  must  have  been  encroached 
upon;  and,  by  an  honest  arrangement, 
actually  benefited.  Instead  of  injuring, 
the  creditor.  It  is  apparent  from  the 
crops  produced  that  tbe  plaintiff  was 
shown  no  great  favor  by  tbe  contract. 
Indeed,  It  is  to  be  doubted  that  one  occu- 
pying a  different  relation  would  have  en- 
tered Into  an  arrangement  with  so  little 
promise  of  compensation  for  the  labor 
to  be  performed.  Left  in  idleness,  the 
farm  could  have  yielded  nothing.  Tbe 
old  gentleman  was  not  able  to  cnltivate 
It  himself,  and  thereby  save  the  small 
surplus  of  the  crops  tor  his  estate.  Had 
ba  been  able,  bnt  unwiUlng^tbat  wopM 
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kave  fumisbed  no  ground  for  legal  com- 

filaint;  (or  a  debtor  cannot,  onder  onr 
aw,  he  coerced  to  work  (or  the  benefit  o( 
biB  creditors. 

Again,  no  property  of  tbe  debtor  was 
Incumbered,  covered  up,  or  placed  beyond 
the  reach  o(  the  creditor  by  this  contract. 
No  title  to  anything  except  the  crops  to 
be  raised  was-atteinpted  to  be  passed  to 
the  plaintiff.  Snch  of  the  land  and  llve- 
stock,  if  any,  as  may  have  been  subject  to 
the  claim  of  creditors,  when  the  contract 
was  made,  remained  In  the  same  attitude 
after  It  was  made.  Good  morals,  law,  and 
public  policy  alike  commend  such  con- 
tracts, under  such  circumstances.  A  farm- 
ing contract  between  father  and  son,  very 
much  like  the  one  before  us,  was  upheld 
and  enforced  by  this  court  in  tbe  case  of 
Leslie  V.  Joyner,  2  Head,  615.  All  the 
com  beloHKed  to  the  plaintiff  charKcd 
Tvith  the  support  of  the  family  of  his 
lather.  It  was  in  no  sense  subject  to  levy 
tor  the  father's  debt.  The  case  having 
been  tried  by  the  circuit  Judge  without 
the  intervention  of  a  Jury,  this  court  upon 
rereranl  directs  such  Judgment  as  he 
should  have  rendered.  Smith  v.  Hub- 
bard, 85  Tenn  «IK$,  2  S.  W.  Rep.  569:  Sin- 
gleton V.  Wilson,  Sft  Tenn.  347,  'i  8.  W. 
Rep.  801:  Hettle  v.  Marlow,  12  Lea,  474. 
Reverse,  and  enter  Judgment  for  plaintiff. 


Tb.vnessee  Mancf'o  Co.  ▼.  Jamks. 

(Supreme  Court  cf  Tennessee.    Jan.  90, 1893.) 

fiMnX>YMEMT  OF  MlNOB  —  EmaNOIPATIOM  —  FOK- 

rsiTUKK  OF  Wages. 

1.  A  cODtraot  employing  a  minor,  which  ia 
■iKned  by  both  the  minor  and  her  father,  by 
mhlch  the  father  authorizes  the  minor  to  receive 
the  wages  due  her,  and  which  contains  a  stipu- 
lation as  to  forfeiture  of  wages  in  case  the  minor 
should  leave  without  giving  two  weeks*  notice,  is 
a  partial  emancipation  of  the  child;  and  the  lat- 
ter, after  leaving  her  employment  without  the 
stipulated  notice,  cannot  repudiate  the  contract 
OD  account  of  her  infancy,  and  recover  on  • 
quantum  meniU. 

i.  A  stipulation  in  a  contract  entered  into  by 
a  ootton-mill  and  one  of  Its  operatives,  earning 
between  60  cents  and  tl  per  day,  forfeiting;  tlU 
of  her  wages  if  she  should  leave  without  ^vlng 
two  weeks'  notice,  is  a  stipulation  for  liquidated 
damages,  and  not  for  a  penalty,  and  is  neither 
unreasonable  nor  oppressive;  it  being  certain 
that  the  cotton-mlU  will  suffer  damages  from  the 
unexpected  quitting  of  its  operatives,  and  there 
being  no  certain  standard  by  which  the  actual 
damages  can  be  ascertained. 

S.  The  fact  that  the  operative  returned  the 
day  after  quitting,  anj  offered  to  work  out  the 
stipulated  two  weeks,  did  not  obligate  her  em- 
ployer to  restore  ber,  and  does  not  enable  her  to 
recover  the  forfeited  waces. 

Error  to  circuit  court,  Davidson  coun- 
ty; W.  K.  McAj.libtek,  Judge. 

Action  by  Miunie  James,  a  minor,  by 
her  next  friend,  against  the  Tennessee 
Manufactnsing  Company,  to  recover  on  a 
quantum  meruit  for  work  and  labor  per- 
formed bjoher  for  defendant.  Judgment 
for  plaintiff,  and  defendant  brings  error. 
Reversed. 

E.  -I,  WkkwAre,  Tor  plniotitf  in  error. 
DiektnaoD  A  Fra*er,tor  defendant  fn error. 

LuRTON,  J.  Minnie  James,  a  minor,  was 
an  employe  ot  tbv  appellant,  a  corpora- 


tlon  engaged  in  the  nianafactnre  of  cottoa 
goods.  The  contract  o(  employment  was 
in  writing,  and  was  with  tbe  minor  and 
her  father.  By  one  of  tbe  provisions  of  the 
contract  it  was  stipulated  that  tbe  em- 
ploye should  give  two  weeks'  notice  of  ber 
intention  to  quit.  It  is  further  provided 
that,  in  casesheshonid  leave  without  giv- 
ing two  weeks'  notice,  "or  tail  or  refuse 
to  faithfully  work  during  a  period  of  two 
weeks  after  giving  notice  of  an  intentioB 
to  leave,  •  •  •  then  it  is  hereby  agreed 
that  the  amount  stated  below  for  tbe 
class  to  which  I  may  belong  is  agreed 
upon  as  liquidated  damages  due  said  Ten- 
nessee Manufacturing  Company  at  the 
time  of  my  failure  to  comply  wltb  the 
terms  of  this  contract,  to  compensate  it 
for  all  damages,  both  actual  and  exem- 
plary, and  all  loss,  arising  from  my  tailiA« 
to>carry  out  the  terms  of  this  agreement: 
and  It  is  further  agreed  upon  that  said 
amount,  applicable  to  the  class  ot  em- 
ployes to  which  I  may  belong,  shall  be  de- 
ducted from  any  sum  which  may  be  due 
me  by  said  company,  whether  on 'account 
of  services  rendered  or  otherwise."  The 
class  to  which  appellee  belonged  was  that 
of  those  receiving  50  cents  per  day  and  un- 
der f1.  The  dnuiages  stipulated  for  this 
class  was  $10.  ^t  tbe  foot  of  thin  agree- 
ment, which  was  signed  by  appellee,  was 
this  further  agreement  signed  by  her  fa- 
ther: "The  foregoing  agreedient  has  been 
read  by  me,  and,  fully  understanding  the 
same.  It  is  also  agreed  toby  me,  as  binding 
both  me  and  my  daughter,  Minnie  James, 
who  is  legally  disqualified  from  making 
this  contract,  to  all  ita  terms  and  con- 
ditions. I  agree,  further,  that  said  Minnie 
James  Is  hereby  authorized  to  receive  tbe 
wages  of  siiid  work,  and  that  all  sums 
paid  to  said  employe  are  to  be  accepted 
as  fully  dlBcbarging  all  liability,  to  the  full 
amoiMit  HO  paid;  and  said  wages  are  to 
be  subject  to  all  the  conditions  otthis  con- 
tract, as  though  said  employe  was  legally 
empowered  to  act  in  person."  Appellee 
gave  notice  nf  her  Intention  to  lenva,  and 
thereafter  worked  10  days,  but  at  the  end 
of  that  time  quit  without  any  excuse.  At 
tlie  time  she  quit  there  was  doe  her  20 
days'  wages.  Including  the  10  days  after 
ber  notice.  If  the  stipulation  as  to  dam- 
ages is  invalid,  then  the  company  is  dae 
her  f  10;  if  valid,  then  nothing  is  due  her. 
Upon  quitting  she  brought  suit,  by  ber 
father  as  next  friend,  upon  a  quantum 
meniH.  The  contract  has  been  set  up  as 
a  defense  to  iier  suit. 

Tbe  circuit  Judge  being  ot  opinion  that 
the  contract  was  invalid,  as  being  one 
with  a  minor  who  had  a  legal  right  to 
repudiate  same,  gave  Judgment  tor  tbe 
plaintitT.  In  this  we  think  his  honor  erred. 
If  the  contract  had  been  alone  with  the 
minor,  she  might  undoubtedly  repudiate 
it,  and  recover  upon  a  quantum  meruit. 
The  law  would  give  tbe  Infant  tbe  privi- 
lege of  Judging  whether  such  a  contract 
was  heneUclal  or  not,  and  of  avoiding  it 
if  she  elected  to  do  so,  and  recovering  tbe 
value  ot  her  services  as  if  she  worked 
without  any  cimtract.  10  Amer.  ft  Eng. 
Enc. Law, tit. "Infant."  But  thiscontract 
was  In  law  with  the  father,  who  agreed 
that  the  wages  in  law  doe  to  hint  might 
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be  paid  over  tobto  rbild,  "subject  to  all 
tbe  conditions  o(  tbls  contract."  Tbe 
wagra  of  a  minor,  peculiar  circumstances 
out  of  tbe  way.  are  due  to  the  tatber. 
This  sprioKB  from  bis  legal  duty  to  sup- 
port and  educate  bis  cbild.  He  may  per- 
mit tbe  minor  to  take  and  use  bis  own 
earnings.  Tbls  Is  called  "emancipation," 
and  emancipation  will  be  a  defense  to  tbe 
father's  suit  for  tbe  minor's  wages.  It 
may  be  express  or  implied ;  entire  or  par- 
tial. It  may  be  conditional.  It  muy  be 
in  writing  or  oral;  for  tbewbole  minority 
or  for  a  shorter  term ;  as  to  a  part  of  the 
chilli's  wages  or  as  to  tbe  whole.  Eman- 
cipation will  not  enlarge  tbe  minor's  ca- 
pacity to  rontract;  it  simply  precludes 
the  father  from  asserting  his  claim  to  tbe 
Images  of  his  child.  Blab.  Cent.  9  898.  If 
one  employ  a  minor  with  notice  of  tbe 
non-emancipation  of  the  infant,  It  will  be 
no  ddense  to  the  father's  suit  for  the 
wages  that  the  cbild  has  received  them. 
On  tbe  other  band,  payment  to  the  lather 
will  be  no  defense  to  the  minor's  suit.  If 
the  employer  knew  of  tbe  fact  of  emanci- 
pation. Them  principles  of  the  common 
law  are  well  settled,  and  have  not  been 
affected  by  statute.  Cloud  v.  Hamilton, 
11  Humph.  106.  Tbe  cases  In  America  are 
rollected  in  a  note  to  Wilson  v.  McMillan, 
85  Amer.  Kep.  117. 

In  view  of  these  principles,  we  must  con> 
Btroe  tbe  contract  of  tbe  father  as  an 
emancipation,  subject  to  the  conditions  as 
to  damages  in  cane  his  child  shall  quit 
without  cause  and  without  tbe  stipulated 
notice.  It  is  as  much  as  if  lie  had  said: 
"Mychildisa  minor.  As  such,  I  am  en- 
titled to  her  wages.  I  am  willing  that  she 
shall  work  in  your  mill,  and  that  tbe 
waees  she  may  earn  shall  be  paid  to  her. 
1  aicree  that  she  shall  comply  with  this 
contract,  and,  if  f>he  does  not,  then  tiie 
wages  legally  due  me  shall  be  detained  by 
yon  to  tbe  extent  provided  in  the  contract 
I  make  for  tier,  and  only  Rucb  wages  paid 
to  her  as  1  would  be  entitled  to  receive  it 
the  contract  were  exclusively  with  me." 
This  was  a  conditional  emancipation,  un- 
der a  special  contract  made  by  and  with 
the  father  for  himself  and  bis  cbild.  Her 
emancipation  was  partial.  The  father, 
having  a  legal  right  to  her  entire  wages, 
has  stipulated  that  none  shall  be  paid  her 
beyonil  tbe  sum  due  under  this  agreement 
vrith  him.  If  this  contract  is  binding  on 
htm.  tbe  minor  cannot  recover  beyond  its 
limits.  II  tbe  contract  is  invalid  as  to 
bim,  as  stipulating  for  a  penalty,  then  it 
will  not  be  in  tbe  way  of  plaintiff's  suit. 
We  agree  with  the  circuit  Jndge  In  holding 
that  this  contract  does  not  fall  within  the 
case  of  Scbrimpf  v.  Manufacturing  Co.,  SB 
Teiin.  219,  6  U.  W.  Kep.  131.  That  case 
concerned  a  contract  construed  as  stipu- 
lating for  a  penalty  In  case  of  a  breach.  It 
was  held  not  to  be  an  agreement  for  liqul> 
dated  damages,  because  the  forfeiture  cot- 
ered  all  tbe  wages  due  at  time  of  breach, 
regardless  of  amount  due,  and  reguidless 
as  to  whether  the  arrearages  were  tbe 
eoBse^iaence  of  tbe  default  of  tbeconipany. 
It  was  a  contract  hard  and  unennsdon- 
able.  It  preserved  no  proportion  between 
tbesom  forfeited  and  tbe  actoni  daniagea, 
and  pot  all  employes  upon  same  looting, 


whether  much  or  little  was  earned,  mocta 
or  little  doe,  when  breach  occurred.  Tbe 
damages  were  to  he  all  that  was  due,  in 
any  case.  To  one,  this  might  bare  been 
the  wages  of  months;  to  another,  tbe 
earnings  of  but  a  day.  But  in  that  case 
Chief  Justice  Turnby  quoted  and  Indorsed 
the  language  of  Campbell,  J.,  in  Richard, 
son  v.  Woenler,  26  Mich.  90,  where  he  said : 
"  We  have  no  difliculty  in  bolding  that  the 
Inlnry  caused  by  the  sudden  breaking  oil 
of  a  contract  of  service  by  either  party  in- 
rnlves  such  ditticuities  cuncerning  tlie  act- 
ual loss  as  to  render  a  reasonable  agree- 
ment for  stipulated  damages  appropriate. 
If  a  fixed  sum,  or  a  maximum  witbio 
which  wages  unpaid  and  accruing  since 
tbe  last  pay-day  might  tie  forfeited,  should 
be  agreed  on.  and  sliall  not  be  unreason- 
able oranoppressiveexactlon,  there  would 
seem  to  be  no  legal  objection  to  the  stip- 
ulation. If  both  parties  are  equally  and 
Justly  protected."  Applying  these  prin- 
cipleti  to  the  case  for  Judgment,  we  liav* 
uo  difficulty  in  bolding  that  the  sllpula- 
tion  here  is  for  liquidated  damagps,  and 
not  for  a  penalty,  and  that  thecontract  is 
neither  unreasonable  nor  oppressive. 
"The  tendency  and  preference  of  tbe  law  ia 
to  regard  stated  sums  as  a  penalty,  be- 
cause actual  damages  can  then  be  lecoT- 
ered,  and  therecovery limited  tosucbdam- 
ages.  Tbls  tendency  and  preference,  how- 
ever, does  not  exist  when  the  actual  dam- 
ages cannot  be  ascertained  by  any  stand- 
ard. A  Btlpolation  to  liquidate  damages 
In  such  cases  is  considered  favorably. "  1 
Sutb.  Dam.  490.  This  contract  of  employ- 
ment on  its  face  affords  no  duta  by  which 
the  actual  damages  likely  to  result  from 
its  non-observance  can  with  any  certainty 
be  ascertained.  Such  a  circumstance  has 
been  regarde'l  as  Justifying  the  courts  in 
holding  tbe  sum  stipulated  as  liquidated 
damages. 

Tbe  plaintiff  in  error  was  a  cotton-mill, 
having  in  Its  employment  hundreds  of 
bands.  Tbe  work  is  divided  into  many 
departments.  The  same  material  is 
bandied  by  one  set  of  hands,  and  put  In 
condition  for  another,  and  tbe  second  de- 
partment Ptill  further  advances  its  manu- 
facture; and  so  on,  through  successive 
stages  of  progress.  The  evidence  shows 
that  each  department  is  dependent  upon 
that  Immediately  below  It.  Now,  if  tbe 
operatives  of  opedepartmentquit,  or  their 
work  is  delayed,  its  effect  Is  felt  in  all  to  a 
greater  or  less  degree.  It  is  also  shown 
that  it  Is  not  always  easy  to  replace  an 
operative  at  once, and  thattheuuexpecied 
quitting  of  even  one  hand  will  to  some  ex- 
tent affect  Che  results  tbrougbouttbo  mill. 
Yet  the  evidence  shows  that  it  would  be 
impossible  to  calculate  with  any  certainty 
tbe  precise,  actual  loss  due  to  an  unex- 
pected breach  of  an  employe's  engage 
ment;  though  it  is  shown  that  there  are 
some  departments  of  work  where  tbeqnit. 
ting  of  a  small  number  of  bands,  without 
notice,  would  stop  the  entire  mill,  aud 
throw  other  hundreds  out  of  employment. 
In  this  day  of  great  fiictorles,  and  the 
consequent  division  of  labor  into  separate 
depart  ments,  a  degree  of  Interdependence 
among  employes  exists,  which  they  ought 
and  do  recognise,  and  which  jaoakea 
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obllsation  of  each  to  the  whole,  and  to 
the  common  employer,  all  the  more  im- 
portant.  The  case  ie  one,  then,  where  the 
certainty  of  some  damage,  and  the  uncer- 
tainty o>  means  and  atandanla  by  which 
the  actual  damage  can  be  ascertained,  re- 
qnires  the  courts  to  uphold  the  contract 
as  one  for  liquidated  damages,  and  not  as 
providing  for  a  penalty.  The  snra  fixed  Is 
certain.  It  is  proportioned  to  the  earning 
capacity  ut  theemploye,  and  bence presum- 
ably with  regard  to  the  particular  results 
of  a  breach  in  each  department.  There  la 
no  hardHhip  In  the  agreement  requiring 
2  weeks'  notice,  if  the  operative  leaves 
for  good  cause,  the  contract  would  not 
apply,  ir  able  to  worii,  the  pay  continues 
until  notice  has  been  worlsed  out. 

That  she  returned  the  next  day  after 
quitting,  and  offered  to  work  out  her  no- 
tice. Is  uo  compliance.  The  mlschler  had 
been  done.  Khe  hud  voluntarily,  and  with- 
out pretense  of  exi-nse,  or  asking  to  be  re- 
leaued,  gone  oft,  and  left  her  work  stand- 
ing, iind  endeavored  to  get  others  to  go 
With  her.  TbedamagCH  had  accrued,  and, 
onder  the  facts  of  this  case,  appeliaiit  was 
not  bound  to  restore  her.  Reverse.  Judg- 
ment here  for  plaintiff  in  error. 


MoNTAODB  et  ah  v.  Thomason  et  ah 

(Supreme  Court  of  Tennessee.    Jan.  28,  1392.) 

WiTNlUS— TKANBACTIOMS  WITB  DSCBOBNTS. 

1.  In  an  actloD  against  the  makers  ot  a  note, 
found  among  tbe  valuable  {papers  of  the  deoeasad 
pavee,  one  ol  the  makers  is  incompetent  to  tes- 
tify that  be  received  a  letter,  which  be  had  lost, 
from  the  payee,  in  tbe  latter's  lile-time,  author- 
izing a  renewal  of  the  note  sued  on,  and  prom- 
ising to  return  such  note  as  satisfied,  on  receipt 
of  tbe  renewal  note;  that  the  renewal  note  was 
executed  and  delivered  to  the  payee:  and  that 
be  failed  to  return  tbe  note  in  suit,  as  prom- 
ised, —  since  such  testimony  includes  both  a 
"transaction  with"  and  a  "statement  by"  the 
deceased,  within  Code,  (Mill.  &  V.)  j|  4565,  which 
prchibits  a  party  sued  by  the  personal  represent- 
ative of  a  decedent  from  testifying  as  to  any 
'transaction  with  or  statement  by  deceased. " 

t.  The  fact  that  the  exchange  or  novation  of 
the  notes  wus  accomplished  by  written  corre- 
spondence between  the  parties  does  not  render 
the  testimony  competent,  since  the  statute  makes 
no  distinction  between  written  and  verbal  trans- 
actions or  statements. 

8.  Since  the  prohibition  of  the  statute  extends 
only  to  parties  to  the  litig-ation,  a  son  of  one  of 
the  makers  Is  competent  to  testify  as  to  the  con- 
tents of  such  letter,  which  he  had  seen  in  his 
father's  possession,  and  also  that,  in  a  personal 
interview  with  the  deceased  payee,  tbe  latter 
agreed  to'  a  renewal  of  the  note  in  suit,  and  to 
return  such  note  on  receipt  of  the  renewal  note, 
thouf^h  the  son  was  acting  as  agent  for  the  mak- 
ers in  procuring  the  renewal. 

4.  In  an  action  tried  by  the  court  witbont  a 
Jury  Its  judgment  will  not  be  reversed  because 
of  the  admissions  of  lucompetaut  evidence,  where 
the  competent  evidence  found  in  the  record  sus- 
tains the  judgment 

Error  to  circuit  court,  Wayne  county; 
E.  D.  Patterson,  Judge. 

Action  by  John  F.  Montague  and  C. 
Buchanan,  executors,  etc.,  of  A.  T.  Has- 
•sll,  against  F.  M.  Thoninsoa  and  oth- 
ers, on  a  promissory  note.  Judgment 
for  plaintiffs,  and  defendants  appeal  in 
error.    Affirmed. 

R.  A.  Haggard,  for  plalntlffa  in  error. 


John  F.  Montajtna  and  Pitta  A  Meeka,  for 
defendants  In  error. 

Caldwell,  J.  This  is  an  action  on  a 
promissory  note.  The  circuit  Judge  tried 
the  case  without  a  ]nry,  and  rendered  a 
Judgment  for  defendants.  Plaintiffs  ap- 
pealed In  error.  The  note  sued  on  is  as 
follows:  "9158.00.  On  or  before  the  25th 
day  of  December  next,  we,  or  either  of  us, 
promise  to  pay  to  the  order  of  A.  T.  Haa- 
sell  one  hundred  and  fifty-eight  dollars, 
for  value  received.  This  Jany.  24th,  18!A. 
S.  J.  Thomason.  R.  T.  Cbappbll.  F.  M. 
TuoMABON.  W.  L.  Brll,  Uor."  A.  T. 
Hasaell,  the  payee,  died  testate,  and  his 
executors,  Montague  and  Buchanan,  find- 
ing the  note  among  the  valuable  papers 
of  their  testator,  brought  this  snit 
against  tbe  makers  to  enforce  collection. 
Defendants  admit  the  execution  of  the 
note,  but  insist  that  It  wan  paid  to  tbe 
testator  by  the  execution  of  another  note 
in  renewal  thereof.  The  alleged  renewal 
note  is  in  these  words  and  figures: 
"f  158.00.  Waynesboro,  Tennessee,  Oec'r 
25tb,  1889.  Twelve  months  after  data 
we  promise  to  pay  to  the  order  of  A.  T. 
Hassell  one  hundred  and  fifty-eight  dol- 
lars. Value  received.  S.  J.  Tromabon. 
F.  M.  Thomason.  B.  T.  Chappell.  W. 
L.  Bell.  "  This  note  also  came  to  the 
hands  ol  the  plaintiffs  as  an  asset  of  their 
testator,  and  was  by  them  collected  from 
the  defendants  before  tbe  commencement 
of  this  suit. 

Tbe  evidence  Introduced  by  defendants, 
if  competent,  clearly  established  their  con- 
tention, and  Justified  tbe  Judgment  of  tbe 
trial  Judge.  Plaintiffs  insist,  however, 
that  all  the  evidence  tending  to  show  pay- 
ment by  renewal  was  Incompetent,  and 
that  Its  'admission,  over  their  objection. 
was  improper  and  erroneous.  Defendant 
F.  M.  Thomason  went  on  tbe  stand  in 
his  own  behalf,  and  testified,  over  obfec- 
tion,  that  he  received  a  letter  ( which  be 
had  lost)  from  A.  T.  Hassell,  authorising 
a  renewal  of  the  note  soed  on  by  pre-pay- 
meut  of  Interest  and  execution  of  anoth- 
er note  for  same  amount  and  signed  by 
same  persons,  and  promising  to  send 
him,  as  satiBfled,  the  note  sued  on.  when 
the  rrnewai  note  should  be  delivered; 
that  ho,  Thomason,  in  pursuance  of  that 
letter,  caused  the  second  note  above  set 
out  to  be  executed  in  payment  and  re- 
newal of  the  note  sued  on,  and  sent  it, 
with  the  interest,  to  Hassell  by  mail; 
that  for  some  reason  unknown  to  him 
Hassell  failed  to  send  him  the  renewed 
and  satisfied  note  as  promised  in  the  let- 
ter. Though  Thomason  was  not  disqual- 
ified to  speak  as  a  witness  by  the  mere 
fact  of  being  a  party  to  tbe  suit,  (Mill.  A 
V.  Code,  §  4568;  Key  v.  Hailoway,  7  Baxt. 
679:  Hill  V.  McLean,  10  Lea,  115;  Jonea  v. 
Waddell,  13  Heink.  838,)  he  was  Incompe- 
tent to  testily  "as  to  any  transaction 
with  or  statement  by "  Hassell,  testator 
of  plaintiffs.  The  language  of  the  statute 
is  as  follows :  "In  actions  or  proceedings 
by  or  against  executors,  administrators, 
or  guardians,  in  which  Judgments  may 
he  rendered  for  or  against  them,  neither 
party  shall  be  allowed  to  testify  against 
tbe  other  as  to  any  tran«aetioB  nritli  or 
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Ktatement  by  tbe  testator.  Intestate,  or 
ward,  nnl<>B«  called  to  testify  thereto  by 
thf  opposite  paity."  Mill  &  V.  Code,  S 
t5C5.  ObTloasly  the  disqaallflcatloo  ex- 
tends to  and  embraces  every  tranuaction 
with  or  statement  by  the  deceased,  what- 
STer  be  Its  natare.  and  whether  oral  or  in 
writiojc:  the  prime  ob]ect  being  to  put  lit- 
igant parties  lipon  eqaal  fouting  in  tbe 
coorts,  and  prevent  the  livinK  from  testify- 
InR  aicainst  the  dead.  Tbe  testimony  of 
Thumnson  includes  both  a  transaction 
with  and  a  statement  by  tbe  deceased, 
and,  conpeqnently.  Is  doubly  incompetent, 
—within  the  prohibition  of  tbe  statute  in  a 
twofold  sense.  He  testifies  to  theeztln- 
guishment  of  tbe  note  seed  on  by  theeze- 
cntlon  and  delivery  of  another  note  in  its 
stead.  If  that  was  not  a  transaction,  it 
woald.  Indeed,  be  impossible  to  state  what 
wonld  eonstitnte  a  transaction  between 
tbe  maker  and  payee  of  a  note.  Having 
been  partlclpatiKl  in  by  both  of  ttiem  as 
parties  in  Interest,  it  was  manifestly  a 
transaction  by  the  witness  with  che  de- 
ceased, and  Wee  rersa.  As  an  important 
link  Id  the  transaction.  Thomason  details 
tbe  proposition  made  by  Hassell,  the  con- 
tents of  bis  letter,  which,  of  necessity,  was 
a  statement  by  the  deceased.  If  written  or 
authorised  by  him.  That  the  exchange 
or  novation  of  notes  was  accotnplUbed 
by  means  of  written  correspondence  be- 
tween the  parties  signifies  nothing  In  de- 
termlnhtK  tbe  competency  or  Incompeten- 
cy of  Thomason's  testimony.  A  written 
transaction  with  or  statement  by  a  de- 
ceased person  is  no  more  a  matter  about 
wblcta  the  adverse  party  may  testify  than 
a  verbal  transaction  or  statement.  The 
statute  makes  no  distinction.  Its  probi- 
hitloB,  on  the  contrary,  Is  general;  not 
limited  to  transactions  and  statements  of 
one  kind  or  tbe  other,  but  comprehending 
tKith.  No  transaction  with  or  statement 
by  a  deceased  person  is  excepted,  but  all 
sncb  are  included;  hence  the  only  way  to 
reach  a  construction  different  from  that 
herein  announced  would  be  through  the 
unwarranted  assumption  that  tlie  words 
"statement"  and  "transaction"  in  their 
proper  use  relate  alone  to  things  said  and 
done  verbally.  Webster  defines  a  "  trans- 
action "as  "the  doing  or  performing  of 
any  business;  the  management  of  an 
affair."  Effecting  the  novation  of  notes, 
whether  by  word  of  mouth  or  through 
written  correspondence,  la,  nngnestluna- 
bly,  tbe  doing  or  performing  of  a  matter 
of  business, — the  management  of  an  af- 
fair. Therefore  It  is  a  transaction,  wheth- 
er accomplished  by  the  one  mode  or  the 
other.  Tbe  same  author  defines  "state- 
ment" thus:  "Tbe  act  of  stating,  recit- 
ing, or  presenting  verbally  tw  on  paper." 
To  limit  the  disqualtflcation  to  verbal 
trunMactions  and  statements  would  do  tbe 
greatest  violence  to  both  the  letter  and 
spirit  of  the  statute,  and  place  the  estates 
of  dead  persons,  which  It  was  denigued  to 
protect,  at  the  mercy  of  corrupt  parties. 
Even  doubtful  language  would  be  so  cim- 
Btmed  as  to  avoid  such  a  result.  Pre- 
liminary to  tbe  introduction  of  other 
proof.  It  was  competent  for  Thomason  to 
state,  as  independent  facts,  that  he  at  a 
partleolar  tlOM  poaaessed  a  written. in- 


strument or  letter,  and  that  It  had  been 
unintentionally  lust,  (see  intimation  to 
this  effect  In  Mason  v.  Bpurlock,  4  Baxt. 
6K3;)  bat,  if  claimed  to  bare  been  writ- 
ten by  Hassell,  deceased,  he  was  not  com> 
petent  to  testify  as  to  its  contents,  or  to 
prove  by  bis  own  oatb  what  be  did  In  re- 
sponse thereto. 

B.  T.  Cbappell,  another  defendant,  tes- 
tified in  general  terras  that  tbe  note  In  suit 
was  paid.  In  the  life-time  of  Hassell,  by 
the  execution  of  the  second  note  herein  de- 
scribed, in  renewal  thereof.  This  evidence 
should  have  been  rejected.  Tbe  novation 
stated  by  tbe  witness  was  so  clearly  a 
transaction  with  the  deceased,  and  tbe 
testimony  so  plainly  within  tbe  prohibi- 
tion of  the  statute,  as  not  to  admit  of  dis- 
cussion or  elaboration. 

Will  Thomason,  a  son  of  defendant  F. 
M.  Thomason.  was  also  introduced  by  tbe 
defendants.  He  testified  that  be  went  to 
see  Mr.  Hassell,  at  the  instance  of  defend- 
ants, and  inquired  if  he  was  willing  for 
them  to  renew  tbe  note  sued  on;  that  Mr. 
Hassell  said  be  was  willing  for  tbe  desired 
renewal,  and  would  wait  on  the  defend- 
ants one  year  lunger  for  the  final  pay- 
ment of  the  debt.  It  they  would  prepay  the 
interest  and  put  tbe  same  parties  on  tbe 
new  note;  that  he  told  witness  at  tbe 
same  time  that  be  would  send  the  new 
note  to  F.  M.  Thomason  by  mall,  to  be 
properly  signed,  and  returned,  after  which 
he,  Mr.  Hassell,  would  sui render  tbe  old 
note.  Though  objected  to,  this  evidence 
was  properly  received,  being  both  compe- 
tent and  relevant.  The  contention  that 
It  was  incompetent,  because  the  Interview 
occurred  while  tbe  witness  was  acting  as 
agent  of  tbe  defendants,  is  unsound.  Tbe 
statute  applies  alone  to  parties  to  the  liti- 
gation. Even  persons  directly  interested 
in  the  result  of  the  suit  (as  this  witness 
was  not)  are  not  precluded  from  testlly- 
ing  If  not  parties.  McBrien  v.  Martin,  87 
Tenn.  18,  9  S.  W.  Rep.  201 ;  Fuqua  v.  Din- 
widdle. 6  Lea,  645;  lUelly  v.  English.  9 
Lea,  19;  Kelton  v.  Jacobs,  6  Bast.  674; 
Hudglns  V.  Fanning.  4  Baxt.  678.  Tbe 
assumption  that  tbe  agent  is  disqualified 
whenever  his  principal.  If  repi-esenting 
hlniBelf,  would  have  been  within  the  pro- 
hibition of  the  statute,  is  not  Justified  by 
tbe  case  of  Cottreli  v.  Woodson,  11  Heisk. 
681.  it  is  true  that  the  court  Iiold  in  that 
case  that  a  contract  with  the  son,  as 
agent  of  bis  father,  was  a  transaction 
with  the  father,  and  therefore  that  tbe 
other  party  to  the  contract  could  not 
give  testimony  with  respect  to  It  in  a  suit 
between  himself  and  the  personal  repre- 
sentative of  the  father;  but  the  rejected 
witness  was  a  party  to  the  litigation. 
Had  he  not  been  so,  he  could  not  properly 
have  been  denied  the  privilege  of  testify- 
ing. Two  things  must  concur  to  bring  a 
case  within  the  operation  of  the  statute 
and  authoiite  the  rejection  of  the  evi- 
dence: (1)  The  proposed  witness  must 
be  a  party  to  the  suit  in  such  way  that 
Judgment  may  be  rendered  for  or  against 
bim ;  and  (2)  the  subject-matter  of  his  tes- 
timony must  be  some  "  transaction  with 
or  statement  by  the  testator,  intestate, 
or  ward."  The  witness  Will  Thomason 
testified  further  that  be  saw«  In  hls.ta- 
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tber'a  posseBBlon,  a  letter  froni  Mr.  Has- 
sell,  which  stated  In  substance  the  same 
thing  be,  Mr.  Uamiell,  bad  previously  told 
witness  about  the  proposed  excbanf;e  of 
notes.  Objection  to  this  evidence  was 
properly  overruled:  First,  because  It  was 
allowable  to  prove  tbe  contents  of  the  let- 
ter by  one  not  a  party  to  tbe  litigation, 
after  its  Iosh  had  been  shown;  and,  «ec- 
oadljr,  because  tbe  objection  whs  general. 
The  note  produced  by  defendants,  and 
shown  to  have  been  paid  by  them  to  the 
plaintiffs  as  executors  of  Hassell,  is  pre- 
cisely such  a  note  as  this  witness  says 
HaKsell  requested  iu  renewal  of  the  note 
sued  on  in  this  cose;  being  for  tbe  same 
amount,  signed  by  tbe  same  persons,  due 
in  12  munttas,  and  dated  as  of  tbe  day 
the  other  note  matured.  There  is  some 
other  circumstantial  evidence  on  both 
sides  of  tbe  issue,  bnt  nothing  else  so  po- 
tent as  facts  and  circumstances  already 
mentioned.  Considering  only  the  compe- 
tent evidence  found  In  the  record,  and  dis- 
regarding that  which  is  incompetent,  as 
is  the  practice  of  this  court  when  the  case 
has  been  tried  below  without  a  Jury, 
(Wheeler  v.  State,  9  Helsk.  898;  Fogg  v. 
Olblis,  SBaxt.  469;  «lmith  v.  Hubbard,  85 
Tenn.  306.  2  H.  W.  Rep.  66»,)  we  reach  the 
same  conclusion  tbe  honorable  trial  Judge 
did,  and  affirm  his  Judgment,  wltb  coats. 


LOUISTILLB  &  N.  R.  Co.  T.  DiKS. 

(Supreme  Cawrt  cf  TennegBtc    Jan.  80,  1893.) 
Litb-Stook  Bbipmektb  — Limitikq  Liabiutt — 

PA1.ACB   H0R8E-CaKS. 

1.  A  contract  for  the  shipment  of  livestock, 
wherein  the  shipper  stipulates  that  he  has  exam- 
ined the  car,  and  accepts  It  as  suitable  and  suffi- 
cient, does  not  estop  Um  from  recovering  for  In- 
juries tu  an  animal  caused  by  a  defect  In  the 
car,  since  a  currier  cannot  limit  Its  common-law 
liability  so  as  to  exempt  Itself  from  the  conse- 
quences of  its  own  neKiigence  In  fumUhing  an 
unsafe  vehicle. 

2.  Tbe  fact  that  the  animal  was  shipped  in  a 
palaoe  horse  car,  owned  by  an  Independent  com- 
pany, which  nas  paid  for  Its  use  by  the  shipper, 
will  not  exempt  the  railroad  company  which  ran 
tbe  car,  and  with  which  the  contract  of  shipment 
was  made,  from  liability  for  injuries  sustained 
from  a  defect  in  th$  car,  as  a  carrier  cannot 
escape  responsibility  by  carrying  its  freight  in 
cars  furnished  or  owned  by  another  company. 

Error  to  circuit  court,  Davidson  coun- 
ty; W.  K.  McAlmbtick,  Judge. 

Action  by  W.  W.  Dies  against  the  Louis- 
ville St  Nashville  Railroad  Company  for 
Injuries  snstaiued  by  plaintiff's  live-stock 
during  transportation.  Verdict  and  Judg- 
ment for  plaintiff.  Defendant  brings  er- 
ror.   Affirmed. 

Stnkea  &  Stakes,  for  plaintiff  In  error. 
Baxter  Smith,  for  defendant  in  error. 

Li'KTO.N,  J.  Mr.  Dies  shipped  from 
Nashville  a  car-load  of  live-stock  destined 
to  iSan  Antonio,  Tex.  The  shipment  was 
upon  special  terms,  contained  In  a  printed 
live-stock  contract.  One  nf  the  stipula- 
tions In  this  contract  was  in  these  words: 
"And  it  is  further  understood  and  agreed 
that  Hald  r>arry  of  the  second  port  has 
exaniined  and  found  in  good  order  tlie  car 
or  cars  provided  by  the  said  party  of  the 
first  part  for  tbe  transportation  of  said 


animals,  and  hereby  accepts  tbe  same, 
and  agrees  that  they  are,  as  thus  provide 
ed,  suitable  and  su£Bclent  (or  said  pniv 
pose."  There  was  evidence  tending  to 
show  that  a  stallion  shipped  under  this 
contract  sustained  injuries  due  to  a  dei- 
fect  in  the  car,  from  which  it  died.  There 
was  a  Jury  trial,  and  verdict  for  plaintiff. 

Tbe  court  was  anked  to  charge.  In  ref- 
erence to  the  provision  above  quoted, 
"that  the  live-stock  contract  that  was 
read  in  evidence,  having  been  signpd  and 
held  by  plaintiff,  and  he  having  acted  un- 
der It,  and  that  by  one  of  the  terms  of  it 
the  plaintiff  acknowledges  that  the  car  in 
which  the  stock  was  shipped  was  safe  and 
suWcient.  helsnow  estopped  from  alleging 
that  it  was  unsafe  and  unsuitable."  This 
was  refused.  This  was  not  error.  Rail- 
way companies  are  common  carriers  ol 
live-stock,  and  incur  tbe  same  liabilities 
as  carriers  of  other  property,  subject  only 
to  the  limitation  that  they  are  excused  it 
tbe  loss  is  attributable  to  the  intrinsic 
qualities  or  nature  of  the  animals.  But  It 
Is  equally  as  well  settled  that  they  may 
limit  this  common-law  liability  as  Insur- 
ers by  a  special  contract,  on  sufficient  con- 
sideration, provided  such  exemptions 
shall  not  operate  to  exempt  them  from 
the  consequences  of  their  own  uegliKenoe. 
The  duty  of  a  common  carrier  of  freight  is 
to  furnish  cars  suitable  and  safe.  Any 
failure  In  this  regard  which  could  have 
been  avoided  by  due  care  Is  negligence.  It 
this  agreement  to  accept  this.car  as  aafe 
and  suitable  is  to  be  construed  as  estop- 
ping the  shipper  from  relying  upon  the 
fact  that  it  was  not  safe  or  in  repair,  tlien 
the  effect  of  the  contract  would  be  to  re- 
lease the  carrier  from  the  consequences  of 
its  own  negligence  In  furnisbing  an  uuHufe 
vehicle.  If  a  shipper  can  conclude  himself 
by  his  agreement  as  to  the  car  in  which  his 
freight  was  shipped,  he  could  for  tbe  same 
reason  agree  as  to  the  suitableness  and 
safety  of  the  road-way,  engine,  etc.  ^$uch 
a  contract  would  be  invalid  as  operating 
to  cost  upon  the  shipper  the  duty  of  In- 
specting and  determining  the  safety  and 
sufficiency  of  the  nieaun  the  carrier  has 
provided  for  the  discharge  of  his  public 
duties.  Its  nec!^8tlary  trffect  would  be  to 
relieve  It  from  liability  for  Its  own  n«*gli- 
gence  in  fuiliug  to  provide  safe  and  suit- 
able vehicles.  The  effect  of  this  agreement 
as  evidence  of  the  condition  of  the  car — 
the  defect  relied  on  being  quite  an  obvious 
one,  If  It  existed  at  all — was  fully  covered 
by  the  charge  as  delivered,  and  the  charge. 
In  this  aspect,  is  not  objected  to. 

The  court  was  further  requested  to 
charge  "that,  it  the  proof  shows  that  the 
plaintiff  was  unwilling  to  accept  an  or- 
dinary freight-car,  such  as  the  defendant 
could  furnish  to  ship  his  stock  in,  and  that 
he  had  Mr.  Camp  to  procure  a  palace 
borse-car  for  that  purpose  from  a  diflerent 
company,  he,  plaintiff,  paying  that  com- 
pany for  the  use  of  its  car,  that  then,  and 
in  that  case,  It  was  the  duty  of  tbe  plain- 
tiff, or  of  the  company  from  which  he  ob- 
tained the  car,  to  Inspect  it,  and  see  that  it 
was  safe  and  sufficient  for  tbe  purpose  of 
shipping  his  stock  In,  and  it  was  no  pan 
of  defendant's  duty  to  do  so."  This  was 
refused.    The   evidence   stai^wa    that    Mr. 
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Dies  did  procure  the  agent  of  the  railway 
rompany  to  Ret  tor  his  use  a  car  known 
as  an  "  Amf s  Palace  Uoree-Car. "  This  car 
was  owned  by  an  Independent  company, 
who  were  paid  for  it  by  Mr.  Dies.  It  was 
brought  to  Naebvllle,  and  there  loaded 
with  this  etock,  and  then  put  in  the  train 
of  tbeLouiarilieft  NaahTilieCompany,  who 
bad  contracted  for  the  carriage  of  this 
atock.  The  place  of  anch  cam  in  modem 
transportation  le  well  described  by  Mr. 
Camp,  the  agent  of  the  rnilway  company, 
through  whom  Mr.  Dies  contracted  fur 
Its  use.  He  says:  "It  Is  quite  an  advan- 
tage to  defendant  to  use  the  said  palace* 
cars,  and  a  great  deal  of  stock  is  shipped 
that  way;  the  defendant  railway  com- 
pany procnring  for  the  shipper  such  cars. 
The  palace  stock-cars  occupy  to  tlie  ship- 
ment of  stock  the  same  place  that  palace 
sleeping-cars  do  to  passengers  traveling 
over  our  road."  The  carrier  cannot  es- 
cape responsibility  by  carrying  Its  freight 
in  cars  furnlsbeU  by  or  owned  by  another 
company.  It  was  a  common  carrier  with 
respect  to  this  shipment,  and  it  was  a 
matter  of  no  Importance  who  owned  or 
fDrniahed  or  paid  tor  the  particular  car 
Into  which  this  stock  had  been  loaded. 
This  has  been  thoroughly  well  settled 
with  respect  to  its  liability  to  passengers. 
In  the  case  of  Pennsylvania  Co.  v.  Roy,  the 
passenger  was  Injured  by  reason  of  a  de- 
fect in  a  Pullman  palace-car  in  which  he 
was  riding.  Although  tbecar  belonged  to 
the  Pnllman  Company,  and  was  In  the 
immediate  control  of  Its  own  agents  and 
employes,  yet  the  supreme  court  of  the 
UDlted  States  was  unanimously  of  the 
opinion  that  this  car  being  a  part  of  the 
train  under  the  control  of  the  rallwa.v 
company  made  the  latter  liable  for  any 
defect  In  the  car  whereby  one  of  its  pas- 
HenKcrs  was  Injured.  1U2  U.  S.  452.  Ho  in 
the  rase  of  Railroad  Co.  v.  Katienberger, 
16  Lea.  3S0, 1  8.  W.  Rep.  44,  the  railway 
rr>mpany  was  held  liable  for  the  loss  by  a 
imHsenger  of  his  hand  baggage  while  rid- 
ing in  a  sleeping.car  under  the  special  care 
of  the  servants  of  an  independent  sleep- 
ing-car company.  That  the  car  made  a 
pun  of  the  train  of  the  railway  company, 
flxed  Its  rpspunslbillty  as  a  carrier.  The 
rale  applicable  to  the  carriage  of  [lassen- 
ters  In  the  case  of  an  independent  com- 
pany applies  with  full  force  to  the  cnr- 
riaKe  of  stock  in  special  cars,  owned  by 
an  independent  company.  There  was  no 
error  In  refusing  to  charge  as  requested. 
The  other  errors  assigned  have  been  ex- 
amined. None  of  them  are  well  taken. 
Judgment  affirmed. 


TmBD  Nat.  Bank  of  Chattanoooa  ▼. 
Foster. 

{Supreme  Court  (^fTennetaee.   Sept  Term,  1801. ) 

Flku  ih  Abatbmbmt— RspuiUTioir— Waivxb. 

1.  Where  defendant  in  attachment,  •  non- 
ratideot,  flies  a  plea  In  abatement,  and  ansuvers 
to  the  merits,  it  is  error  to  strike  out  the  plea 
in  aliatement  because  plaintiff  filed  no  replica- 
Uoa  tbeteto. 

8.  The  filing  of  an  answer  did  not  waive  the 
plea  la  aliatement 


Appeal  and  error  to  chancery  court. 
Hamilton  county;  T.  M.  McConnbl-l. 
Chancellor. 

Attachment  by  the  Third  National 
Bank  of  Chattanooga  against  F.  H.  Foa- 
ter.  From  the  Judgment  defendant  ap> 
pealed,  and  plalntifl  brought  error,  fiie- 
versed  in  part. 

Clark  <t  Browa,  for  Third  National 
Bank.  Spurloek  A  Latimore,  for  F.  H. 
Foster. 

Snodorabs,  J.  Complainant  filed  an  at- 
tachment bill  against  Foster  on  ttw 
ground  that  he  was  a  non-resident.  At« 
tachment  Issued  and  was  levied  on  cer- 
tain property  found  in  his  rooms  in  the 
hotel  in  Chattanooga  where  he  was  resid- 
ing. Foster  filed  a  plea  in  abatement, 
properly  verified,  denying  that  he  was  a 
non-resident.  Afterwards  he  entered  hia 
appearance,  obtained  time  to  answer, 
and  did  answer.  The  answer  was  devot- 
ed to  defenses,  not  material  to  be  no^ 
mentioned,  and  made  no  reference  to.tht 
question  of  residence.  Evidence  was  taken 
on  issues  presented  in  plea  and  answer, 
and  the  cause  came  on  for  hearing.  The 
final  decree  recites  that  the  "cause  came 
on  this  day  to  be  heard  by  the  chancellor, 
and  complainant  moved  the  court  to 
strike  out  the  plea  in  abatement,  because 
defendant  entered  his  appearance,  filed 
an  answer  to  the  merits,  and  thereby 
waived  bis  plea,  and  because  no  issue  has 
been  taken  on  the  plea."  The  court  sus- 
tained the  motion,  struck  out  the  plea,  and 
proceeded  with  the  hearing.  He  found 
for  defendant  on  his  defense  of  res  adjudl- 
cafa  as  to  one  of  complainant's  demands, 
and  for  complainant  as  to  the  other.  De- 
fendant appealed,  and  complainant  sued 
out  writ  of  error,  and  both  assigned  er- 
rors. The  decree  of  the  chancellor  is  erro- 
neous. The  plea  filed  was  a  negative  plea, 
and  made  an  issne.  It  la  not  essential 
that  complainant  accept  the  issue  thus 
tendered  by  any  formal  acceptance  or 
replication.  It  was  decided  iu  tlie  case  of 
Cheatham  v.  Pearce,  SU  Tenn.  (168,  IS  S. 
W.  Rpp.  1080,  that  he  might  do  so.  but  It 
was  not  necessary.  Pages  695,  6SM,  89 
Tenn.,  and  pages  1086, 1087, 1.5 8.  W.  Rep.  It 
was  not  necessary  to  accept  such  issue 
formally  in  any  way;  but  complainant 
had.  in  fact,  accepted  it  by  making  no  re- 
ply, and  treating  It  to  final  bearing,  as 
mskinK  an  issue,  and  proof  had  been 
taken  <in  it.  It  was  tlien  too  late  to  ob- 
ject to  it  for  this  reason.  Seifre<l  v.  Bank, 
1  Baxt.  203.  Nor  was  the  plea  overruled 
by  answer  since.  The  entry  of  the  defend- 
ant's appearance  and  filing  of  the  answer 
waived  Jurisdiction  as  to  his  person,  but 
he  was  not  tlierel>y  concluded  as  to  at- 
tachment of  his  property.  The  attach- 
ment served  a  twofold  purpose,— it  is 
levied  as  one  of  the  steps  to  compel  the 
personal  appearance  of  defendant,  and 
also  to  secure  property  for  appropriation 
on  the  recovery  In  case  he  doew  or  does  not 
appear.  Walker  v.  Cottrell,  6Baxt.2S7.  If 
he  appears  o*'berwlse  than  to  plead  an 
abatement,  the  first  object  is  accom- 
plished, and  the  attachment  then  serves 
merely  the  purpose  of  an  ancillary  attach- 
ment. Bivlns  V.  Mathews,  7  Baxt.266.  Da. 
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teudnnt  liaHriffhttn  plead  in  abatement  to 
an  auriilary attachment,  and  ataame  time 
to  the  nieritH  of  the  suit  in  which  itiHaaed. 
Robb  V.  farlter.4  Heielt.  68;  Price  v.B(>ecb- 
er,  12  Heisk.  ST2.  The  error  tor  the  cban* 
cellor'H  rnlinK  BeematobebaBed  on  the  idea 
of  a  piea  in  chancery  beinK  overruled  by 
annoHwerto  the  game  matter.  But  this  is 
a  mlaconception.  Bere  the  plea  and  an- 
swer are  not  the  same  matter.  One  ie  to 
]nrlBd)Ptlun  of  the  court  to  appropriate 
defendant's  property;  the  other  Ih  per- 
sonal defense  to  the  merits  of  the  suit. 
Neitlier  refer  tn  the  other,  nor  affect  the 
other.  Formerly  when  equity  juriHdictlon 
depended  on  some  special  bead  of  equity 
cognisance  as  to  fraud,  surprise,  etc.,  an 
allefi^atloD  of  sarh  cauHe  was  necessary  to 
give  the  coort  jurisdiction  of  the  subject' 
matter.  If,  In  such  a  case,  there  was  an 
objection,  by  plea,  that  there  was  do 
fraud  or  fraudulent  act  averred,  such  plea 
most  be  adhered  to,  or  the  qneMtion  raised 
by  it  would  be  waived.  So,  when  such 
averments  as  are  necessary  to  give  the 
conrt  jurisdiction  are  made  and  met  by 
plea,  if  the  plea  is  accompanied  by  an  an- 
swer, or  !ollowed  by  one  to  the  same 
question,  the  plea  Is  waived.  In  such 
cases  the  answer  did  not  ovprrule  the 
plea  when  it  was  required  by  way  of 
denial  of  facts  charged  as  evidence  of 
plaintiff's  right.  8eifn>d  v.  Bank.  1  Baxt. 
204;  Cheatham  v.  Pearce,  89  Tenn.  (5 
Pick.)  e79,  15  S.  W.  Rep.  1082;  Plgue  v. 
Younar.  85  Tenn.  (1  Pick.)  263,  1  S.  W. 
Rep.  8H9.  In  each  of  these  cases  there  was 
a  general  discussion  of  the  well-under- 
stood rule  of  equity  pleading,  already 
stated.  The  last  case  referred  to  decided 
that  a  plea  in  abatement  to  an  attach- 
ment bill,  alleging  franaulent  conveyance 
as  a  ground  of  attachment,  was  not 
waived  by  an  answer  even  under  the  rule 
couMldered  as  of  application,  when  fraud 
wtis  a  requisite  of  equity  jnrisdictloo  In 
such  case.  But  the  question  as  to  effect 
of  one  statute  giving  the  chancery  court 
jurisdiction  of  the  action  for  the  debt, 
without  regard  to  the  fraud,  was  not 
considered  or  adverted  to.  In  the  1  Baxt. 
case  decree  for  the  debt  wae  denied,  when 
the  plea  to  the  jurisdiction  on  the  allega- 
tion of  fraud  was  sustained.  Such  a  re- 
sult could  not  now  follow  under  the  act 
since  passed,  eulars;ing  the  jurisdiction  of 
the  chancery  court.  This  is  mentioned 
merely  to  show  that  this  and  the  other 
cases  cited  were  all  passed  on  the  old  rule, 
and  were  In  reference  io  their  old  jurisdic- 
tion, limited,  as  before  shown.  In  one  of 
them  it  was  held  upon  the  facts  that  the 
plea  need  not  be  accompanied  by  an  an- 
swer, and  in  the  other  two  that  answers 
did  not  overrule  the  pleas  filed,  being 
BKHin  predicated  on  the  peculiar  facta.  It 
wasnot,  therefore,  necessary  to  go  further, 
and  decide,  though  it  might  well  have 
been  done  in  the  Pickle  case,  that  the  alle- 
gation of  fraudulent  conveyance  not  be- 
ing essential  to  jurisdiction  under  act  of 
1877,  the  answer  would  not  overrule  the 
plea  anyway,  because  the  plea  but  sought 
the  protection  of  the  property  by  denying 
existence  of  statutory  grounds  for  the  at- 
tachment, and  the  answer  contested  the 
merits  of  tiie  case,  attachment  being  then 


but  an  incident  thereof.  Hence  there  ia  no 
question  of  fraud  or  as  to  the  Jurisdic- 
tion of  the  chancery  court  to  decree  ontbe 
merita.  The  defendant  makeb  no  ques- 
tion of  jurisdiction  of  bis  person.  This  he 
waives  by  entering  his  appearance.  He 
stands,  then,  before  the  court,  aayin^?: 
"I  am  a  resident.  I  enter  my  appearance, 
and  seek  to  contest,  by  plea  in  abate- 
ment, the  right  to  attach  my  property, 
as  any  other  resident  may."  It  would  l>e 
a  perversion  of  law  to  say  that  he  could 
nut  do  this,  and.  formulated  into  a  rule, 
be  no  more  than  the  proposition  that  a 
defendant  must  always  submit  to  an  at- 
tacnment  when  he  la  alleged  to  be  a  non- 
resident, or  contest  the  right  to  thus  ap- 
propriate his  property  only  at  tbe  ex- 
pense of  making  no  defense  on  the  merits. 
The  decree  on  this  point  ia  reversed,  and 
attachment  discharged. 


Bast  Tbn.vebskb,  V.  &  G.  Ky.  Co.  ▼. 
Leb  et  ox. 

{Supreme  Court  oS  Tennessee.   Bept.  Term,  1891. } 

INJUBIES  TO  PaSSENSEB — InSTB^OTIONB — COXSTRDO- 
TION  OF  FlEADINOS — PUSITIVB  DaJIAOBS  —  HbW 
TUIAL — PRX8DMPTION8  ON  APPEAI.. 

1.  Where  the  record  fails  to  show  tbe  rea- 
sons why  a  trial  court  granted  a  new  trial,  and 
no  request  was  made  for  him  to  state  his  reasons, 
tlie  supreme  court  will  presume  tliAt  he  properly 
exercised  his  discretion. 

9.  Bince  it  is  for  the  court  alone  to  determine 
what  issues  are  raised  by  the  pleadings,  it  is  er- 
ror, in  an  action  for  personal  injuries,  to  charge 
tbe  Jury  that  the  "injuries  complained  of  are  set 
out  in  plaintiff's  declaration,  which  you  will 
have  out  with  yon,  and  which  you  will  read. 
In  the  defendant's  plea,  •  •  •  whichyoa  -will 
read,  these  wrongs  are  denied.  •  •  •  Tbese 
pleadings  form  the  issue  wliich  yoo  •  •  • 
were  sworn  to  wall  and  truly  try. " 

8.  An  instruction  that  plaintiff  in  an  actiim 
against  a  railroad  company  for  personal  injuries 
was  entitled  to  punitive  damages  if  her  injuries 
were  the  result  of  "gross  negligence, "  and  that 
punitive  damages  are  allowed  only  in  punish- 
ment, and  not  simply  to  make  greater  the  recov- 
ery, is  erroneous,  because  it  fails  to  explain  un- 
der what  oiroumstances  pnnitire  damages  are  al- 
lowed. 

1.  Any  instraotlon  as  to  punitive  damages  is 
erroneous,  where  there  ia  no  evidence  of  gross 
negligence. 

Appeal  from  circuit  court,  Hamblen 
county;  W.  R.  HirKS,  Judge. 

Action  for  personal  infuries  by  James 
Lee  and  Mary  Tiee  against  the  Kust 
Tennessee.  Virginia  &  Georgia  Railway 
Company.  Verdict  and  judgment  for 
plaintiffs.    Defendant  appeals.    Reversed. 

Dickson  &  Shields,  for  appellant.  O.  C 
Kin/f  and  J.  F.  Lnfferty,  for  appellees. 

Lra,  J.  This  Is  an  action  for  damage 
for  injuriPB  sustained  by  Mrs.  Lee  while 
alighting  from  the  railroad  company's 
train  at  Mossy  Creek.  There  were  two 
trials.  Upon  the  first  there  was  a  verdict 
for  the  plaintiffs.  A  new  trial  was  granted 
upon  motion  of  the  railroad  company,  to 
which  action  of  the  conrt  a  bill  of  excep- 
tions was  taken  and  filed.  Upon  a  second 
trial  there  was  a  verdict  and  judgment  for 
plaintiffs,  but  for  a  less  sum  than  the  first 
trial.  New  trial  being  refused,  the  com- 
pany  has   appealed.    Bot}i   recorda    are 
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here.  It  is  Insisted  (or  plaintiffs  that  there 
was  DO  error  in  the  charge  of  the  court 
upon  the  first  trial,  and  that  the  evidence 
BORtalned  the  verdict,  and  it  should  not 
have  been  set  aside  and  a  new  trial  grant- 
ed. The  plaintiff  Id  error  assisus  errors  In 
the  cbars^  of  the  coart  in  both  trials. 
The  second  fails  to  show  upon  what 
frronnd  the  trial  Judge  set  aside  the  ver- 
dict, or  that  be  was  requested  by  counsel 
to  state  his  reasons  therefor.  The  court 
has  repeatedly  held  that,  if  the  record 
(ails  to  show  the  reasons  for  his  action, 
and  no  request  Is  made  to  state'  his 
reasons,  we  will  presume  that  he  ezer> 
cised  a  discretion  given  him  by  law  to 
grant  anew  trial  when  he  Is  dissatisfied 
with  the  verdict  upon  the  facts.  In  the 
absence  of  the  reasons  Kiven,  we  will 
affirm  the  action  of  the  court  below  In 
granting  anew  trial  upon  tbe first  trial  of 
tbfo  ease. 

There  were  errors  In  tbe  charge  of  tbe 
court  upon  the  first  trial,  and,  because  re> 
pea  ted  In  bis  charge  upon  the  second  trial, 
the  Judgment  in  this  case  must  he  re- 
versed, and  a  new  trial  granted.  Among 
other  things,  tbe>trial  Judge  charged :  "  In 
this  case  the  plaintiffs  sun  the  defendant 
to  recover  damages  which  they  alleged 
accrued  to  the  female  plaintiff  because  of 
certain  alleged  injuries,  which  they  allege 
revolted  to  ber  by  reason  of  the  wrongs  of 
tbe  defendant,  or  servants,  agents,  or  em- 
ployes. These  wrongs  and  Injuries  are 
set  out  in  plaintiffs*  declaration,  whirh 
yon  will  have  out  with  you,  and  which 
yno  will  read.  In  the  defendant's  plea, 
which  yon  will  have  out  with  yon,  and 
which  you  will  read,  these  wrongs  and 
Injuries  are  denied,  and  the  recovery  re- 
sisted. These  pleadings  form  tbe  Issue 
which  you  ought  to  rememlier  you  were 
sworn  to  wpli  and  truly  try,  and  a  true 
verdirt  render  upon  thelaw  and  evidence. " 
It  -was  the  duty  of  the  court  to  specifically 
state  to  tbe  Jury  what  Issues  were  raised 
by  the  pleadings,  not  to  refer  them  to  the 
pleadings  to  ascertain  for  themselves 
what  the  Issues  were.  The  construction 
of  the  pleadings  and  the  Issues  raised 
thereby  are  questions  for  the  court  alone 
tu  determine,  and  not  for  the  Jury.  In 
this  action  of  the  court  there  was  error. 
Again.  In  regard  to  compeusatlou,  he 
charged:  "This  compensation  would  he 
only  RDcb  as  would  reasonably  compen- 
sate the  said  plaintiff  fur  her  mental  and 
physical  suffering,  for  the  hiss  of  time  and 
such  necessary  expenses  as  the  proof  shows 
to  have  resulted  to  her  from  such  Injuries 
as  she  received,  unless  you  should  find  the 
Injuries  were  the  result  of  gross  negligence 
on  tbe  part  of  defendant's  agents. 
Should  yon  find  such  gross  negligence  or 
carelessness,  jou  may  add  to  It  such  a 
sum  as  maybe  prop3r  in  your  Judgment 
as  punitive  damages.  This,  however.  Is 
only  allowed  in  punishment,  and  not  slm* 
ply  to  make  greater  tbe  recovery,  and  is 
nut  then  allowed  unless  the  negligence  is 
griMS."  Exemplary  damages  are  only  a1> 
lowed  where  a  wrongful  act  Is  done  with 
a  bad  motive,  or  so  recklessly  as  to  imply 
a  disregard  of  social  obligations,  or  where 
there  is  negligence  so  gross  as  to  amount 
to  positive  misconduct.    Railroad  Co.  v. 


Quinan.ll  Lea,  108.  There  must  have  been 
some  willful  mlscondact,  or  that  entire 
want  of  care  which  would  raise  the  pre- 
sumption of  a  conscious  indifference  to  con- 
sequences. Batlroad  Co.  v.  Arms,  91  U.  B. 
495.  The  charge,  therefore.  In  regard  to 
punitive  damages  was  erroneous,  because 
he  did  not  explain  to  tbe  Jury  under  what 
circumstances  punitive  damnges  would  be 
allowed.  The  charge,  If  correct,  should  not 
have  been  given,  becausethere  are  no  facti 
In  this  case  authoricing  the  giving  of  such 
a  charge.  The  court  should  only  charge 
the  law  upon  facts  developed  iu  the  case. 
liVhlle,ir  wecould  clearly  see  thatno  injury 
resulted  from  the  chargre,  we  might  not 
rAverse,  yetlt  is  erroneous  for  the  judge  to 
g^ve  any  charge  upon  any  subject  not  ap- 
plicable to  the  facts  of  the  case.  There 
are  other  errors  In  the  charge  which  coun- 
sel for  plaintiffs  and  defendant  in  argu- 
ment admit  are  sufildent  to  reverse  this 
Judgment.  Tbe  cause  will  be  remanded, 
and  defendants  in  error  will  pay  the  cost. 


Uannvm  t.  State. 

{Supreme  Court  ofTermettee.    Sept.  Term,  1891.) 

Criminal  Law  —  Bukkoni!<o  Jurt  —  Misoonduot 
or  Jurors — 'Sjsw  Tbial — Ixstructiosb. 

1.  *rhe  error  of  the  Judge  who  orders  a  spa- 
oisl  panel  to  be  summoned  In  the  absence  of  ao- 
onsed  and  his  attorneys  Is  oared  by  the  action  of 
the  Judge's  saocessor,  who,  on  the  day  set  for 
trial,  grants  a  oontinuanoe  to  a  certain  day,  and 
orders  the  same  panel  to  return  on  that  day. 

2.  The  affidavits  of  defendant  and  the  ofBoer 
in  charge  of  him  stated  that,  as  tbe  jurors  were 
entertng  the  court-room,  one  of  them,  whom 
affiants  could  not  identify,  was  seen  talking  with 
a  by-stander.  The  officer  In  charge  of  the  jniy 
swore  that  uo  one  approached  them,  and  eaon  of 
the  Inroors  swore  that  no  one  spoke  to  them. 
Held,  that  it  was  not  error  to  refuse  a  new  trial 
for  misconduct  of  tbe  jury. 

5.  It  is  not  error  to  refuse  a  new  trial  be- 
cause the  jurors  recommended  defendant  to  tbe 
mercy  of  the  court,  thus  showing  that  they  had 
donbta  as  to  defendant's  guilt. 

4.  On  motion  for  new  trial  on  snob  gronnd, 
the  uourt  allowed  all  the  jurors  to  be  examined 
as  to  whether  or  not  they  followed  the  oharae  of 
the  court,  and  if  they  had  a  reasonable  doubt  of 
defendant's  guilt,  and  on  what  they  based  their 
verdict  fiadlDg  mitigating  circumstances  and 
recommending  defendant  to  mercy.  Held,  that 
allowing  such  examination  was  error,  but  not 
one  of  which  defendant  could  complain. 

6.  Improper  argument  of  tbe  prosecuting 
attorney,  not  alluded  to  by  the  court,  nor  men- 
tioned In  the  bill  of  exceptions,  and  only  proved 
by  the  affidavit  of  defendant,  is  not  ground  for 
new  trial. 

6.  A  charge  of  the  court  telling  the  jury 
that  they  are  the  judges  of  the  law  as  well  as  at 
the  evidence,  and  that  they  have  the  legal  right 
to  disregard  the  instniotlons  of  the  court,  is  er- 
roneous, but  is  In  defendant's  favor,  of  whicii 
he  cannot  complain. 

Appeal  from  criminal  court,  Knox 
county;  J.  W.  Snked,  Judge. 

J.  C.  J.  WUHHmsani  Hood,  Cate,  Brown 
dt  Coulton,  for  appellant.  Attorney  Gen- 
er»I  Pickle  and  Rowen  &  Weleker,  for  tbe 
State. 

Lea,  J.  The  plaintiff  in  error  appeals 
from  tbe  Judgment  in  this  cause  against 
him,  whereby  he  was  sentenced  to  life  im- 
prisonment, and  tbe  following  erronfor 
reversal  are  relied  on: 
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1,  There  vraa  a  cbsnseof  venae  in  this 
ease  from  Blount  to  Knox  county.  After 
the  papers  were  filed  in  the  rriminal  court 
of  Knux  <!Ounty,  Judge  Looan,  the  presid- 
ing jndKe,  In  B'ebruary,  1891,  ordered  a  spe- 
cial panel  to  be  summoned  in  this  case,  to 
be  present  un  the  6th  day  of  May.  This 
order  was  made,  as  alleged  in  affidavit  of 
defendant  for  a  new  trial,  during  the  ab- 
sence ot  defendant  and  his  attorneys. 
On  the  5th  day  of  May,  Judge  Snred,  who 
had  succeeded  Judge  Looan  as  criminal 
judge,  granted  a  continuance  until  May 
14tb,  and.  In  the  presence  of  defendant  and 
his  attorneys,  informed  the  special  panel 
that  they  must  be  present  at  that  time. 
The  jary  was  selected  from  the  panel  with- 
out objection,  and  before  exhaustion  of 
challenges.  There  is  no  pretense  of  any 
prejudice  on  the  part  of  the  officer  sum- 
moning the  Jury,  or  that  defendant  was  in 
any  way  prejudiced  by  the  action.  If  any 
reason  existed  why  he  should  likely  be 
prejudiced  by  such  a  course,  be  should 
have  brought  it  to  the  attention  of  the 
court,  and  stated  his  reasons,  and  asked 
tor  a  discharge  of  the  panel.  It  there  was 
any  error  in  ordering  the  panel  in  the  first 
instance  by  Judge  Loga.n,  in  the  absence 
ot  the  defendant.  It  was  cured  by  Judge 
Snerd,  who,  after  the  contlnuanoe,  or- 
dered the  same  panel  to  return  on  the  14th 
of  May,  the  day  fixed  for  trial;  and  the 
Judxe  may  name  the  special  jurors  to 
be  summoned.  Clingan  v.  Railroad  Co.,  2 
Lea,  726;  Mayor,  etc.,  v.  Sheperd,  8  Baxt. 
373. 

2.  The  conduct  ot  one  ot  the  jurors  is  re- 
lied on  as  reversible  error.  The  defend- 
ant, in  bis  affidavit  for  new  trial,  says 
that,  as  the  jururs  were  entering  the  court- 
room, at  the  door,  he  saw  some  one  talk- 
ing to  a  Juror;  that  the  person  talking,  as 
well  as  tlie  juror,  was  a  stranger,  and  un- 
known to  hlra  ;  and  the  officer  in  charge 
of  the  defendant  states,  in  an  affidavit, 
that  he  saw  the  same  thing;  that  the 
Juror  was  just  going  In  the  door  of  the 
court-room,  kept  walking,  and  only 
leaned  lits  head;  heard  nothing  that  was 
said,  and  the  person  was  a  stranger  to 
bim.  The  officer  in  charge  of  the  Jury 
Bwears  that  no  one  approached  the  Jury; 
that  he  stood  In  the  door,  as  the  Jury 
entered  the  room,  and  be  saw  no  one  at- 
tempt to  talk  to  the  jnry ;  and  each  ot  the 
Jurors  swear  that  no  rne  spoke  to  them 
as  they  were  entering  the  door  ot  the 
coort-room.  Neither  the  officer  nor  the 
defendant  said  who  the  juror  was.  Con- 
ceding the  entire  good  faith  of  defendant 
and  the  officer,  we  think  they  have  simply 
been  mistaken.  In  a  case  creating  so 
much  interest  and  cariosity  as  we  can 
see  this  case  created,  wliere  attended  by 
crowed  court-rooms  and  approaches, 
other  men  thronging  about  the  Jury  to  get 
into  court  may  be  very  easily  and  no 
doubt  were  mistaken  for  a  juryman  and 
another  talking;  and,  in  view  ot  the 
sworn  statement  of  the  officer  in  charge 
of  the  jury,  and  of  each  of  the  jurors,  that 
it  did  not  occur,  we  hold  that  there  was 
no  error  in  refusing  a  new  trial  upon  this 
ground. 

9.  It  Is  insisted  that  a  new  trial  should 
have  been  granted   because  the  Jurors  bad 


doubts  as  to  the  guilt  ot  the  prisoner,  else: 
they  would  not  have  recommended  him  to 
the  mercy  of  the  court;  and  an  affidavit 
of  some  of  the  jurors  was  presented,  sta1>- 
ing  the  reasons  why  they  were  in  favor  of 
finding  mitigating  circnmstauces,  and  rec- 
ommending the  defendant  to  the  mercy 
ot  the  court.  Thereatcer  each  and  every 
one  ot  the  Jurors  was  introduced,  and,  at 
great  length,  examined  and  cross-exam- 
ined upon  the  questions  if  they  followed 
the  charge  of  the  court,  and  if  they  had  a 
reasonable  doubt,  then  or  at  the  time  ot 
their'verdict,  of  the  guilt  of  the  defendant, 
and  upon  what  they  based  their  verdict 
finding  mitigating  circumstances,  and 
recommending  him  to  the  mercy  of  the 
court.  The  jurors  ail  swear  that  tbejr 
took  the  law  as  given  by  the  court,  and, 
applying  it  to  the  facts,  bad  no  doubt  as 
to  tlie  defendant's  guilt,  but  differed  as  to 
the  ground  upon  which  they  recommend- 
ed him  to  the  mercy  ot  the  court.  This 
should  not  have  been  allowed  by  the 
court.  Counsel  should  not  have  been  al- 
lowed to  inturrogete  the  jury  as  to  tbe 
reasons  of  their  verdict,  or  the  mitigating 
circumstances  they  formed  in  the  case. 
The  counsel  had  the  right  to  have  tlie  jury 
polled  when  they  rendered  their  verdict., 
to  see  it  all  agreed  to  it,  but  have  no  right 
to  interrogate  them  at  the  time  of  tbe  ren- 
dition ot  the  verdict,  or  atterwai-ds,  upon 
motion  for  a  new  trial,  as  to  their  reasona 
tor  their  verdict.  This  was  no  error  ol 
which  the  defendant  could  complain. 

4.  It  appears  In  the  affidavit  of  the  de- 
fendant for  a  new  trial  that  one  of  the 
counsel  for  the  state,  in  his  closing  argu- 
ment, said  that  the  reason  Bud  West,  a 
state  witness,  had  not  been  introduced, 
was  that  Nan  West  had  not  been  intro- 
duced by  defendant,  and  that,  had  she 
been  introduced,  said  Bud  West  would 
have  proved  that  Nan  West,  on  the  even- 
ing ot  tbe  killing  ot  Wilson,  bad  declared 
that  defendant  had  threatened  to  kill 
both  her  and  Wilson;  and  also  said  that 
the  witnesses  for  the  state  were  not  will- 
ing witnesses  against  defendant,  for  they 
all  knew  it  defendant  got  out  blood  would 
follow  in  defendant's  tracks,  and  that  he 
would  make  the  witness  smoke,  and  the 
jury  would  be  responsible  therefor,  and 
this  is  relied  on  as  error  for  whicb  a  new 
trial  should  l>e  granted.  This  action  of 
connsel  is  not  alluded  to  hy  the  court,  and 
In  no  way  mentioned  in  the  bill  ot  excep- 
tions, either  by  the  court  or  by  affidavit 
of  counsel,  but  alone  in  the  affidavit  of  tbe 
defendant  tor  a  new  trial.  In  the  case  ot 
Turner  v.  State,  4  Lea.  209,  Judge  McFar- 
i.AND  said :  "  This  being  a  matter  occurring 
in  open  court,  theproper  mode  to  pnt  it  in 
the  record  would  have  been  tu  request  the 
Judge  to  insert  it,  over  his  own  signature, 
in  the  bill  of  exceptions. "  While  we  might 
reverse  if  we  could  see  that  the  rights  of 
the  prisoner  had  been  affected  thereby, 
yet  the  proper  practice  should  be  adhered 
to,  and  the  matter  complained  of  Inserted 
in  the  record,  or,  at  least,  as  In  the  Turner 
Case,  proved  by  affidavits  of  attorneys, 
not  alone  In  the  affidavit  of  the  convicted 
defendant.  The  duty  of  the  court  Is  not 
to  permit  Impropei' arguments  to  be  made. 
Counsel,  sometimes,  in  tbe  beat  of  ai^u- 
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nient.make  Improper  remarks,  but  ehoold 
at  once  berhecked  by  the  court.  The  de- 
fendiiDt  should  only  be  tried  upon  the 
swum  stutenients  of  'witnesses  examined 
In  court;  but,  unless  we  can  see  that  the 
defendant  has  been  prejudiced  thereby, 
we  will  not  reverse,  when  no  action  of  the 
court  is  Invoked  or  bad  thereon,  no  objec- 
tion Interposed,  and  it  only  appears  from 
affidavit  of  tho  defendant,  uncorroborated 
by  anytbiuKln  the  bill  of  exceptions.  This 
court  has  decided  tbat  It  will  not  reverse 
npoD  defendant's  nnsuppnrted  affidavit, 
(Brown  v.  State, R5  Tenn.  4»9,  2  S.  W.  Rep. 
895,)  and  there  was  no  error  for  refusing  a 
new  trlol  on  this  txruund. 

5.  Error  Is  predicated  of  the  charge  of 
the  court,  tbat  he  told  the  jury  they  were 
the  jndRes  of  the  law.  as  well  as  of  the 
evidence,  and  "have  a  legal  right  to  disre- 
gard the  instruction  of  the  court,  provid- 
ed you,  upon  your  oaths,  can  saj'  that 
yon  believe  tbat  you  kni>w  the  law  better 
than  the  court;  and,  before  attempting 
the  exercise  of  such  a  delicate  right,  you 
ahoold  proceed  cautiously,  and  know  that, 
If  the  court  shall  commit  an  error,  it  is 
one  that  can  be  corrected  In  the  mode 
pointed  oat  by  law,  while  any  tbat  yon 
commit  will  be  Irreparable;  and,  before 
doing  that,  it  Is  your  duty  to  rHflect 
whether,  from  your  study  and  experience, 
you  are  better  qualified  to  Judge  of  the 
law  than  the  court."  This  charge  wan 
confessedly  lucorrect.  The  Jury  are  not 
the  judges  of  the  law,  bat  must  take  the 
law  as  charged  by  the  court.  In  criminal 
as  well  as  in  civil  cases.  That  part  uf  the 
charge  quoted  was  intended  merely  to  Im- 
press tbe  jury  clmt  it  was  dangerous  to 
assume  tbe  province  and  prerogative,  and 
eonid  have  had  noinjurionseffecton  thede- 
fendant;  and  tbe  court  held,  in  Harris  v. 
State.  7  Lea,  M3,  that  the  error  was  in  fa- 
v<ir  of  the  defendant,  and,  if  tbe  case  was 
otherwise  proi)erIy  decided,  a  new  trial 
would  not  be  granted.  There  were  some 
other  minor  objections  tu  the  charge,  and 
to  the  ndmlasiun  and  rejection  of  evidence, 
but,  opon  bxamluation,  we  Und  no  error. 
The  charge  is  a  full,  fair,  and  correct  ex- 
position of  the  law,  as  applicable  to  the 
proven  facts,  except  as  above  Indicated. 

Upon  the  facts  of  the  case,  we  will  only 
say  that,  after  a  full  and  careful  exaniina- 
tliin,  we  are  satisUed  they  sustain  and 
warrant  the  verdict  of  tbe  jury,  and  the 
judgment  Is  affirmed. 


Cantwbi>l  v.  Knoxtillb.C.  G.ft  L.  R.Co. 

(Swprtme  Court  cf  Tmnessee.  Sept  Term,  1801. ) 

Natioabui  Btbsam— Obstkuotion— Btidihob. 

1.  Where  a  railroad  company  obtains  from 
tbe  state  a  charter  to  baild  a  particular  line  of 
road,  which  crosses  a  navifuble  stream,  tbe  ob- 
stroction  of  tbat  stream  while  balldinft  a  bridge 
over  it  is  not  in  violation  of  Code,  (Mill.  Sc  V.) 
i  \Si7,  prohibiting  the  obstruction  of  a  navigable 
ttream,  where  such  obstraction  extended  over  no 
more  of  tbe  stream  at  any  one  time,  and  waa 
continued  for  no  longer  period,  than  was  abso- 
lutely required. 

i.  Where  tbe  fact  of  the  obstruction  was 
sliown  by  plaintiff,  the  burden  of  proof  was  on 
defendant  to  show  that  it  was  not  unlawful. 

8.  Whether  the  extent  and  duration  of  the 
obstraction  rendered  it  unlawful  was  for  the 
Jury. 


Error  to  circuit  court,  Knox  eoanty; 
S.  T.  LooAN,  Judge. 

Nelson  A  Rofrers,  for  plaintiff  in  error. 
Washburn  &  Templeton,  for  defendant  in 
error. 

Caldwrlt.,  J.  This  is  an  action  to  re- 
cover damages  for  the  alleged  nnlawfol 
obstruction  of  navigation.  Verdict  and 
Judgment  being  rendered  in  favor  of  de- 
fendant, plaintiff  appealed  In  error. 

Only  a  short  statement  of  facts  need  be 
made  to  raise  the  questions  of  law  which 
must  control  t^ie  case  In  this  court.  By 
its  charter,  the  defendant,  the  Knox vllle, 
Cumberland  Gap  &  LoulavlUo  Railroad 
Company,  was  authorised  to  build  and 
operate  a  line  of  railway  from  Knuxville 
to  Cumberland  Map.  In  passing  from 
one  of  the  terminal  points  tu  tbe  other  it 
was  necessary  to  cross  Clinch  river,  a 
navigable  stream,  on  the  line  between 
Claiborne  and  Granger  counties;  and  to 
the  accomplishment  of  tbat  end  a  bridge 
was  Indispensable.  Tbe  conteutlon  Is, 
and  tbe  proof  tends  to  show,  that  the  d& 
iendant,  while  engaged  in  the  construc- 
tion of  such  bridge,  by  the  use  of  tempo- 
rary trestles  and  other  structures,  for  a 
time  entirely  obstructed  and  prevented 
tbe  navigation  of  the  stream,  to  the  dam- 
age of  tbe  plaintiff  as  a  navigator.  The 
state's  grant  of  authority  to  construct 
and  operate  the  particular  lineof  railway, 
carried  with  It  by  neitessary  Impllratiun 
a  right  to  build  a  suitable  bridge  over  the 
stream  in  question.  In  the  exercise  of 
tliat  right  it  was  allowable  for  the  defend- 
ant to  put  into  the  stream  all  necessary 
structures  absolutely  necessary  Inthecon- 
structlon  of  such  bridge,  and  withoat 
which  It  could  not  be  erected;  and  the  ob- 
struction thus  caused  was  not  unlawful 
If  it  extended  over  no  more  of  tbe  stream 
at  any  time,  and  was  continued  for  no 
longer  period,  than  the  necessity  of  the 
case,  under  skillful  management  and  dili- 
gent exertion  of  adequate  force  of  men 
and  machinery,  imperatively  demanded 
and  required.  This  view  of  the  law  is  not 
in  conflict  with  tbe  case  of  Railroad  Co.  t. 
Hicks,  6  Sneed,  427,  when  the  language 
there  used  Is  correctly  understood.  On 
the  first  page  of  the  report  of  that  case 
this  court,  speaking  through  Jadge  Car- 
UTHGRs,  who  delivered  tbe  opinion,  aaid: 
"Theonstruction  of  this  bridge  wa6  au- 
tborined  by  the  charter  of  the  plaintiff,  but 
with  the  proviso, '  that  the  navigation  of 
such  water^sonrse  sbonld  nut  thereby  be 
obstructed.'  It  Is  argued  that  this  has 
reference  only  to  a  permanent  obstruction 
by  tbe  bridge  when  completed,  but  not  to 
any  temporary  obstructions,  which  be- 
come necessary  or  convenient  In  the  pro- 
cess of  erection.  If  these  were  absolutely 
necessary,  and  the  work  could  not  be 
done  without  them,  and  tbey  were  only 
constructed  for  a  reasonable  time,  the 
position  might  be  maintained:  bnt  It  the 
work  could  be  done  without  tbe  disturb- 
ance of  the  conflicting  right  of  naviga- 
tion, or  If  a  way  to  pass  could  have  been 
kept  open,  and  was  not,  then  It  would  be 
unauthorized,  and  a  public  nuisance." 
That  hypothetical  statement  in  tbe  opin- 
ion la  in  exact  accord  with  the  rale  an- 
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noDnced  therein.  But  the  court  turther 
Bald:  "The  construction  contended  tor 
would  require  us  to  Iiold  that  the  legifi- 
latiire  lateoded  to  suapcnd  the  riRht  of 
navigation  for  the  leoKth  ol  time  that 
might  be  necessary  to  build  the  bridti;e, 
aod  then,  when  finished,  if  it  should  not 
iiupedR  navigation,  it  would  fall  under 
the  sanction  of  law.  VTe  are  not  of  the 
opinion  that  the  conflicting  right  of  nav> 
Igatiun  was  to  be  suspended  at  all,  not 
even  during  the  erection.  Whut  the  facts 
of  that  case  were  do  not  fully  appear, 
but  it  is  fair  to  assume  that  the  tempo- 
rary structures  shown  to  have  been  used 
In  the  erection  of  the  authorized  bridge 
were  not  such  as  contemplated  In  our 
0mt  quotation  from  the  opinion,  and  that, 
therefore,  the  only  decision  Justified  by  the 
record  was  that  stated  in  the  second 
quotation.  This  interpretation  explains 
the  seeming  inconsistency  of  the  lan- 
guage of  the  court,  and  uustains  the  opin- 
ion as  a  whole;  one  part  declaring  the 
law  applicable  to  one  state  of  facts,  hy- 
potbetlcally  stated,  and  the  other  part 
announcing  a  different  rule,  to  be  applied 
to  different  facts,  disclosed  In  the  case 
then  before  th«  court.  To  interpret  the 
case  otherwise  would  be  to  establish  an 
antagonism  between  the  two  parts  of  the 
opinion,  and  to  place  the  court  in  the  In- 
consistent attitude  of  saying  in  one  sen- 
tence that  a  temporary  obstruction  of  a 
certain  character  might  be  lawful,  and 
then  deciding,  in  another  sentence,  that 
the  same  obstruction  was  not  lawful. 
Such  a  result  will  he  avoided,  when  it  can 
be  done  by  so  fair  and  reasonable  a  con- 
struction as  the  one  we  suggest. 

Our  statute  against  the  obstruction  of 
navigation  is  as  follows:  "Mo  mill-dam, 
flsh-trap,  bridge,  or  other  improvement 
will  be  allowed  so  as  to  Interrupt  or  In 
any  way  injure  or  impair  the  navigation 
of  any  navigable  water-course  In  the 
Btate."  Uode,  (Mill.  &  V.)  $  1527.  These 
wonls  do  not  authorize  the  contention 
that  the  legislature  meant  thereby  t«>  for- 
bid all  obstructions  to  na  vign  tion,  whether 
temporary  or  permanent.  No  such  Inten- 
tion is  actually  expressed,  nor  does  it  arise 
from  a  fair  and  natural  construction  of 
the  language  employed.  The  prohibition, 
In  terms,  i-efers  to  obstructions  ol  a  per- 
manent character;  but  no  reference,  is 
made  to  temporary  obstructions,  such*as 
we  have  said  are  allowable  from  necessity 
in  particular  cases.  It  is  the  bridge,  or 
other  improvement  Itself,  and  not  the  tem- 
pornry  structure,  that  shall  not  be  al- 
lowed, so  as  to  injure.  Interrupt, or  Impair 
oa  vigil  tion.  A  different  Interpretation  of 
the  statute  would  effectually  prevent  the 
building  and  operation  of  railways  in 
many  parts  of  the  state  where  they  are 
most  needed,  thereby  causing-  greater  in- 
Jury  to  public  and  private  Interests  than 
can  possibly  result  from  such  temporary 
obstructions  to  navigation  as  may  be 
necessary  In  theerectlon  of  railway  bridges 
across  navigable  streams.  In  the  absence 
of  an  express  provision  to  that  effect,  the 
courts  cannot  assume  that  such  was  the 
intention  of  the  legislature. 

His  honor,  the  trial  Judge,  In  bis  charge 
to  the  Jury,  construed  the  statute  and  laid 


down  ths  la  w  as  to  the  necessary  otmtroe- 
tlons  with  approximate  accuracy:  but, 
after  doing  so.  be  erroneously  Instracted 
them,  in  substance,  that  the  harden  of 
showing  that  the  obstructions  complained 
of  In  this  case  were  not  lawful  rested  upon 
the  plaintiff.  Having  done  that,  he  com- 
mitted the  further  error  of  telling  the  Jury 
that  the  plaintiff  bad  introduced  no  such 
proof,  and  that  they  should,  therefore,  re- 
turn a  verdict  for  the  defendant.  The 
general  rule  is  that  a  party  may  not  la  w- 
fally  obstruct  navigation.  To  bring  itself 
within  an  exception  to  that  rule  the  bur- 
den was  upon  the  defendant  to  establish 
all  the  tacts  necessary  to  constitute  an 
exception.  The  fact  of  obstruction  hav- 
ing been  shown  by  plalniiB,  the  presump- 
tion was  that  it  was  unlawful,  and  to  es- 
cape liability  for  damages  it  was  incum- 
bent on  the  defendant  to  show  that  it  bad 
done  only  what  the  law  permitted  in  the 
particular  case.  1  Greenl.  £v.  §  74;  Rail- 
road Co.  V.  Wynn,  88  Tenn.  »«,  14  S.  W. 
Rep.  .til.  There  was  proof  to  the  extent 
and  duration  of  the  obstruction,  and  also 
with  respect  to  the  necessi ty  f or  it.  The 
Jury  should  have  been  lett  to  Judge  of  this 
for  themselves  upon  a  proper  charge  as  to 
the  law  applicable  to  the  facts.  The  di- 
rection that  a  verdict  should  be  returned 
for  the  defendant  was  an  invasion  of  the 
exclusive  province  of  the  Jury  by  the  trial 
Judge.  Const,  art.  6,  §  9;  Robinson  v. 
Railroad  Co.,  2  Lea,  694;  Gregory  v.  Un- 
derhlll.  6  Lea,  211;  Delhi  v.  Ottenville,  14 
Lea,  191 .  For  the  errors  in  the  charge  the 
Judgment  Is  reversed,  and  the  case  remand- 
ed for  another  trial. 


ORAH1.U  V.  McRETN'OIiM. 

(Sujrreme  Court  of  Tennessee.  Sept  Term,  1891.) 
SBDUOTros— What  CoMSTiTUTEa — Civil  Action — 

BZAMINATION  nt  COCHT — WITNS88 — CkEDIBIUTT 

—Deposition— EviDBKW—IireTBVOiioiTB—lliiv- 

VSKANOS— APPBAI. 

1.  In  an  action  for  sedaction  and  breach  of 
promise  of  marriage,  an  instruction  that  there 
must  t>e  some  "overpersuaslon  by  the  man,  fol- 
lowed by  sexual  interconrse  as  the  result  of  such 
*  *  *  overpersuasion,  to  oonstitote  the  offense 
of  seduction, "  does  not  mean  that  mere  persua- 
sion, followed  by  illicit  intercourse,  constitutes 
the  offense,  where  in  the  same  instruction  the 
words  "inducements, ""promise,"  "artifice, "and 
"deception"  are  used  as  equivalents  of  "overper- 
suasion,"  and  the  phrase  "false  or  fraudulent 
persuasion  "is  osed  as  the  equivalent  of  "false  or 
fraudulent  acts,  promises,  or  inducements. " 

2.  Mere  perauasion  of  a  previously  chaste 
woman,  if  followed  by  illicit  intercoaise  as  the 
result  thereof,  constitutes  seduotion.  IjBa,  J., 
dissenting. 

8.  In  reply  to  defendant's  request,  the  coort 
ruled  out  the  attempts  of  a  witness  to  explain 
certain  testimony,  but  said:  "The  ooort  has  al- 
ready ruled  on  that  question.  1  take  it  that"  wit- 
ness "is  doing  the  best  she  can  in  the  matter." 
Held  error,  slnoe  this  language  might  be  construed 
by  the  jury  to  be  an  indorsement  of  the  credibil- 
ity of  the  witness. 

i.  Where,  in  reply  to  defendant's  request,  the 
court  ordered  that  the  answers  of  the  witness  be 
conflned  to  certain  questions  and  personal  ex- 
planations, failure  to  recite  in  terms  the  teat* 
mony  to  be  excluded  was  not  error,  da  sooh  ra- 
queat  having  l>eea  mads^ 
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6.  A  wltaeM  who,  OB  nrow  iwiwntii*tlon.  ad- 
mits having  made  statements  Impeaching  her 
direct  testimony,  may  explain  why,  bow,  and 
utder  what  circumstances  she  made  them. 

0.  Plaintiff's  step-mother  testified  that  she 
allowed  plaintiit  to  go  to  defendant's  house  after 
the  knew  of  the  improper  relations  between 
them,  and  that  plaintiS  was  21  years  old  when 
her  child  was  bom.  In  reply  to  a  qnestion 
.whether  a  previous  statement  of  witnesx  that 
plaiatift  was  a  child  was  not  Incorrect,  witoess 
stated  that  "she  was  a  child  in  ways  and  man> 
ners,  and  as  innocent  as  a  child:"  defendant  "al- 
most raised  her,  and  I  taagbt  her  to  love  and 
reiipect  him. "  Held  admissible  to  explain  why 
witness  allowed  plaintiit  to  go  to  defendant's 
house,  the  snflioiency  of  the  explanation  being  a 
qnesiion  for  the  jury. 

7.  Testimony  by  the  witness  that  she  went 
back  to  live  with  her  husband  because  she 
thought  it  her  duty  to  do  so,  though  immaterial, 
was  harmless. 

8.  Testimony  not  excepted  to  will  not  be  re- 
viewed on  appeal. 

0.  Where  plaintiff  testified  that  defendant 
took  her  into  the  woods,  and  that  she  was  there 
examined  by  a  doctor,  and,  on  cross-examination, 
replied  that  she  saw  somebody  on  the  trip,  but 
did  not  remember  who  it  was,  a  question  by  the 
court,  "Did  you  see  anybody  as  you  went  down 
in  the  woodst*  was  not  error,  as  assuming  as 
matter  of  fact  that  she  went  into  the  woods. 

10.  The  admission  of  testimony  by  plaintiff,  on 
re-examination,  as  to  acts  of  sexual  intercourse 
with  defendant  subsequent  to  those  testified  to 
on  original  examination,  was  not  an  abuse  of 
dlscreuon,  where  the  sole  objection  was  that  the 
testimonv  was  original  matter. 

11.  Where  plaintiff's  testimony  that  defendant 
was  the  father  of  her  child  was  impeached  by 
ker  attendant,  who  testified  that,  on  the  morn- 
ing following  the  nlriitwhen  the  child  was  bom, 

Slaintiff  told  her  Uiat  the  child's  father  was 
ead,  evidence  that  plaintiff  told  her  physician 
on  the  same  morning  that  defendant  was  the 
child's  father  was  admissible. 

12.  Where  plaintiff's  attendant,  an  Illiterate 
colored  woman,  testified  that  plaintiff  told  her 
that  the  child's  father  was  dead,  and  her  depost- 
tioa,  taken  by  defendant  a  year  before  the  trial, 
bat  Introduced  by  plaintiff,  contained  the  words, 
"One's  dady  done  It, "  in  answer  to  a  question  as 
to  who  the  child's  fatherwas,  it  was  competent  to 
ihow  by  defendant's  counsel,  who  was  present, 
that  she  replied,  "The  one's  dead  that  done  It, " 
and  that  the  mistake  was  clerical. 

IS.  Where  defendant  introduced  letters  flrom 

Elaintiff  to  defendant's  brother  to  show  that  she 
ived  him,  and  not  defendant,  as  she  testified, 
the  letters  of  the  brother  to  plaintiff  were  admissi- 
ble to  explain  them. 

14.  Under  Code,  (Mill.  &  V.)  S  8502,  allowing 
a  father  to  sue  for  the  seduction  of  .his  daughter, 
though  there  has  been  no  loss  of  service,  it  is 
not  maintenance  for  a  daughter,  living  with  her 
father,  to  prosecute,  with  funds  furnished  by 
him,  a  suit  for  seduction  and  breach  of  promise 
of  marriage. 

Error  to  circuit  coart,  Marlon  county. 

Action  by  Locretla  McBeynolds,  now 
Vano,  against  John  Qraham,  for  seduc- 
tton  and  breach  ot  promifie  to  marry. 
Verdict  and  Judgment  for  plaintiff.  De- 
fendant brinm  error.  Reversed.  This  is 
the  second  appeal.  For  prior  report,  see 
12  S.  W.  Rep.  647. 

Ex-Gor.  Miu-ka,  Geo.  W.  Pickle,  and  Bon- 
Mldson,  Eakia  <f  Mnrc.hba.nka,  for  plaintiff 
in  error.  CUft.  Sbepberd,  IngenoU,  Speura, 
Brown  Jt  Pope,  tor  defendant  in  error. 

Wkbb,  Special  Jad)^.     This  suit  was 

brought  b.v  the  defendant  in  error  against 

the  plaintiff  In  error,  in  ,the  circuit  court 

of  Marion  county,  to  recover  damages  for 

v.l8s.w.no.4— 18 


an  alleged  aednctlon  and  breach  tA  mar* 
rlage  promise.  The  case  \»as  tried  in  the 
coart  t>elow  In  July,  lb91,  upon  proper 
pleadings,  when  there  vrere  verdict  and 
Judgment  for  the  plaintiff,  and  her  dam- 
ages assessed  at  915,000.  The  defendant's 
motion  for  a  new  trial  was  overruled,  and 
he  has  appealed  in  error  to  this  court. 
The  case  was  before  us  at  the  Septemtier 
tenn,  1889,  upon  the  appeal  of  plaintiff  in 
error  from  a  verdict  for  a  larger  sum  than 
f  15,000,  and  was  reversed  for  errors  of 
law,  and  remanded  for  a  new  trial,  ao 
that  we  now  have  It  before  us  (or  the  sec- 
ond time. 

Error  is  assigned  to  the  charge  of  the 
trial  Judge  In  one  particular  only.  That 
portion  o(  the  charge  complained  ot  is  as 
follows:  "The  tact  that  a  man  and  * 
woman,  previously  virtuous,  engage  in 
acts  of  illicit  sexual  InteECourse,  does  not, 
ot  itself,  constitute  seduction,  but  there 
must  be  some  previous  Inducement,  prom- 
ise or  artifice,  deception,  or  overpersua* 
slon  by  the  mon,  followed  by  sexual  lnter> 
coorse  as  the  result  ot  such  promise,  in- 
dncement.  or  overpersuaalon,  to  consti- 
tute the  offense  of  seduction.  The  willing- 
ness ot  the  woman  to  yield  her  virtue, 
and  the  willingness  of  the  man  to  despoil 
her  of  it,  does  not,  ot  itselt,  constitute  the 
offense;  but,  if  the  woman  Is  made  will- 
ing to  part  with  her  virtue  by  the  false  or 
trandulent  acts,  promises,  inducements, 
or  persuasion  ot  the  man,  then  he  Isgullty 
ot  seduction. "  The  error  assigned  Is  that 
this  portion  ot  the  charge  means  that 
mere  persuasion  can  constitute  seduction, 
if  followed  by  illicit  sexual  intercourse  asa 
result  of  such  persuasion.  The  charge  is 
not  susceptible  of  this  construction.  His 
honor  twice  uses  the  term  "overpersua- 
sion"  an  an  equivalent  ot  "inducement," 
"promises,"  "artifice,"  or  "deception;" 
and  then,  in  the  last  clause  above  quoted, 
be  uses  the  term  "false  or  fraudulent  per* 
suasion"  as  an  equivalent  ot  "false  or 
fraudulent  acts,  promises,  or  induce- 
ments.** He  nowhere  uses  the  term  "per- 
suasion" as  an  unqualified  term,  but  says 
"  o  verpersuaslon, "  or  "false  or  fraudulent 
persuasion, "  and  we  bold  that  the  terms 
used  are,  at  least,  equivalent  to  the  terms 
"Inducement,"  "promise,"  "artifice,"  or 
"deception."  But,  even  it  his  honor  had 
used  the  word  "persuasion"  without 
qualifying  it,  he  would  not  have  been  in 
error.  In  the  case  ot  Reed  v.  Wlllinms,  S 
Sneed,  581,  the  charge  of  the  court  below 
was:  "That  it  was  not  necessary  for  the 
plaintiff  to  show  that  the  defendant  had 
used  (lattery  or  made  false  promises  to 
his  daughter:  that  it  would  be  sufficient 
if  the  seduction  resulted  from  the  soliclta- 
cion  and  importunity  ot  the  defendant  to 
the  daughter  t<i  indulge  in  criminal  Inter- 
conrse,  in  consequence  ot  which  she  con- 
sented." Judge  McKiKNBT,  delivering  the 
opinion  ot  the  court,  held :  "There  Is  no 
error  In  thU  instruction.  Itcunnotbeat 
all  important  by  what  means,  or  by 
which  of  the  multifarious  devices  of  the 
seducer,  he  may  have  prevailed  in  the  ac- 
compllshmentof  his  purpose.  It  is  enough 
that,  by  any  means  or  arts,  he  tempted 
or  persuaded  his  victim  to  the  surrender 
of  her  chastity. "  This  holding  is  quoted 
with  approval  by  Judge  Frimman  la 
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yrankllii  t.  McCorkle,  16  Lea,  628;  and  In 
the  same  case  Judge  Frebman  defines  tbe 
wurd  ''sedactiun "  to  mean  "the  offense  of 
a  man  who  Induces  a  woman  to  surren- 
der her  chastity." 

The  next  error  asalgned  is  t<i  the  action 
ot  the  court  In  relation  to  tbe  testimony 
of  Martha  J.  McKeynolds,  a  witness  for 
plaintiff  below.  This  witness  is  a  sister 
of  tbe  defendant,  John  Graham,  and  is  the 
step-mother  of  the  plaintiff,  being  the  sec- 
ond wife  of  James  W.  McKeynolds,  tbe 
father  of  plulntitf.  Plaintifi  gave  birth  to 
an  illegltlniate  child  about  November  26, 
1886,  and  claims  that  the  defendnnt  is  the 
Child's  father.  On  her  directexaniination, 
Mrs.  McKeynolds  testified  that  In  the 
spring  of  18H6  she  became  saspiclons  that 
'  something  was  wrong  with  the  plaintiff, 
and  accused  her  brother  John  of  being  the 
author  uf  it;  that  John  admitted  his 
guilt;  agreed  to  have  plaintiff  examined 
by  a  physician,  and  also  agreed  to  marry 
ber;  and  nrged  the  witness  not  to  disclose 

glaintlff's  condition  to  her  (witness')  bus- 
and,  or  to  bis  (defendant's)  parents; 
that  defendant  afterwards  toolc  plaintiff 
down  to  his  father's  house,  and  had  ber 
examined  by  Dr.  Cotnam,  and  then  re- 
ported to  the  witness  that  thedoctor  said 
it  was  a  false  alarm,  as  plaintiff  only  bad 
a  bad  cold.  The  tendency  of  her  direct  ex- 
amination was  to  fix  the  guilt  on  her  broth- 
er by  his  own  admissions.  She  also  testi- 
fied to  the  antecedent  purity  o!  her  step- 
daughter, the  plaintiff.  Oiicros8.examlna- 
tion  the  credibility  of  this  witness  was 
vigorously  at<salled  by  tbe  defendant's 
counsel,  (1)  with  the  view  of  showing  by 
ber  that  she  had  previously  made  state- 
ments contradictory  of  tbe  statements 
made  in  b<>r  direct  examination,  or,  if  she 
denied  making  such  previous  statements, 
then  to  contradict  her  by  the  testimony  of 
other  witnesses  showing  that  she  had 
made  such  previous  statements;  and  (2) 
with  the  view  of  showing  by  her  that  the 
statements  in  her  direct  examination  were 
made  under  the  threats  and  duress  of  her 
husband,  (plaintiff's  father,)  James  W.  Mc- 
Keynolds, or  laying  grounds  for  impeach- 
ing her  by  other  witnesses,  In  case  she  de- 
nied such  threats  and  duress.  In  order 
to  correctly  understand  the  question  to 
be  considered,  it  eboald  be  stated  that, 
about  the  time  of  the  death  of  Mrs.  Gra- 
ham, tbe  mother  ot  tlie  witness  and  of  de- 
fendant, wlilch  occurred  in  the  last  part 
of  May,  1K88,  the  witness  left  her  husband, 
and  went  to  ber  mother's  home,  about  2^ 
miles  distant,  which  was  also  tbe  home  of 
tbe  defendant,  John  Graham.  Early  in 
June,  1H88,  she  filed  a  divorce  bill  against 
ber  husband,  J.  W.  McKeynolds.  in  which 
she  made  many  charges  of  threats  and 
violence  indulged  In  by  him  against  her; 
and  also  chargCH  which  tended  to  show 
that  her  husband  was  much  dissatisfied 
with  tbe  will  of  her  father,  Hope  Graham, 
Sr.,  and  was  animated  by  great  hati-ed  of 
tbe  Graham  family.  Mrs.  McKeynolds 
dismissed  this  bill,  and  returned  to  ber 
husband  about  July  11, 1888.  During  the 
short  life  of  this  divorce  suit  she  remained 
at  her  mother's  home  with  the  defendant, 
and  while  there  tbe  alleged  statements 
were  made  wblcb  are  claimed  to  be  con- 


tradlctory  of  her  direct  examination.  De- 
fendant's counsel  were  endeavoring  to  im- 
peach the  witness  on  cross-examination, 
by  drawing  from  her  admissions  or  de- 
nials of  said  statements  and  the  allega- 
tions of  said  divorce  bill.  With  this  view, 
a  number  of  questions  were  propounded 
to  the  witness,  reciting  statements  alleged 
to  have  been  made  by  her  contradictory, 
of  her  statements  made  on  her  direct  ex- 
amination, and  fixing  time  and  place,  and 
asking  the  witness  if  she  had  made  such 
statements.  The  witness  admitted  that 
she  had  made  tbe  impeaching  statements, 
but  in  every  case  undertook  to  explain 
that  the  statements  were  not  trne.  and 
were  made  through  the  persuasion  and 
Influence  of  her  brother  John  and  his 
friends.  Finally  the  following  qnestions 
were  asked  and  answers  given:  "Ques- 
tion. Didn't  you  say  there,  and  also 
charge  in  yonr  bill,  that  Mr.  McKeynolds 
drew  his  pistol  and  presented  it  at  yuu, 
and  said  he  intended  to  kill  tbe  whole 
damn  set  of  Grahams?  Answer.  He  had 
his  pistol,  and  from  that  time  on  be  was 
drinking.  Q.  1  want  to  know  whether 
you  said  that.  A.  Yes,  sir.  Q.  Didn't 
you  say,  in  the  presence  of  Judge  Turney 
and  Capt.  Donaldson,  and  put  It  in  your 
bill,  that  he  put  his  pistol  in  his  pocket, 
and  took  up  bis  stick  and  shook  It  a 
number  of  times  over  your  head,  cursing 
you  and  your  family?  A.  I  did  say  a 
number  of  times  he  did  not  know  what  he 
was  doing.  That  nothing  else  would  have 
been  in  the  bill,  if  it  had  not  been  for  the 
other  trouble."  At  this  point  tbe  counsel 
for  defendant  objected  to  tbe  conduct  of 
the  witness,  and  asked  the  court  to  In- 
struct the  witness  to  confine  herself  to  the 
questions  and  answers  to  them,  without 
these  remarks.  The  reply  of  the  court 
was:  "The  court  has  already  ruled  on 
that  question.  1  take  It  that  Mrs.  McKeyn- 
olds Is  doing  the  best  she  can  in  tbe  mat- 
ter." Counsel  then  said:  "I  want  to 
make  the  point  that  she  must  be  confined 
to  tbe  questions  presented  to  her,  and  that 
every  statement  volunteered  with  refer- 
ence to  thoseother matters isincompetent, 
and  should  be  excluded.  I  ask  yonr  honor 
to  exclude  everything  that  has  been  said 
about  her  husband's  character.  By  the 
Court:  Her  explanations  ought  to  be 
confined  to'  her  own  case.  The  objection 
is  very  well  taken.  Let  all  testimony 
be  excluded,  except  answers  to  the  direct 
questions  and  personal  explanations." 

The  ruling  of  bis  honor  that  the  wit- 
ness, while  admitting  that  she  bad  made 
the  impeaching  statements,  was  entitled 
to  explain  why,  how,  and  under  what  cir- 
cumstances they  were  made,  was  unques- 
tionabl.v  correct.  Her  credibility  as  a  wit- 
ness was  being  tested,  and  was  the  very 
thing  in  issue.  If  she  admitted  that  she 
had  made  the  impeaching  statements, 
without  more,  her  credibility  was  de- 
stroyed ;  whereas,  she  might  be  able.  U  al- 
lowed, to  make  such  explanations  as 
would  save  her  credibility.  It  is  the  prac- 
tice in  this  state  to  allow  snch  explana- 
tions and  to  Rustaln  by  tbe  autborltlea. 
1  Greenl.  Ev.  (14tb  Ed.)  S  462,  and  note  1, 
with  cases  cited.  But  It  is  insisted  that 
tbe  court  erred  In  not  instructing  tbe  wit- 
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iMSB,  npon  the  request  of  coansel,  to  con- 
flne  "henieU  to  the  questions  and  an- 
8Wf>}8  to  tbero,  witbout  these  remarks. " 
This  reqnest  of  conneel  was  made  Just 
alter  the  answer  ol  the  witness  in  which 
she  attempted  to  excuse  the  conduct  of 
her  huiiband ;  and  the  court  promptly  ex- 
cluded all  her  testimony  on  this  point, 
and  instructed  the  witness  that  her  expla- 
nations oDxht  to  be  confined  to  her  own 
ease.  We  find  also  that,  in  a  previous 
part  of  the  cruss-examlnatlon,  when  the 
witness  admitted  hayint;  made  an^  tm- 
peaclilDg  statement,  and  said,  "  But  I  will 
lell  you  why;  I  would  not  have  said  It 
witboot  cause,  "—counsel  for  defendant 
objected  "to  everything  except  an  an- 
swer to  nor  question;"  and  the  court 
said:  "Answer  any  question  Gov.  Marks 
asks  you,  and  then,  II  you  desire  to  ex- 
plain in  reference  to  the  matter,  you  may 
do  that."  This  occurred  before  the  wit- 
ness bad  attempted  to  make  any  explana- 
tion tor  ber  husband,  but  was  endeavor- 
ioK  to  explain  her  own  statements.  As 
before  shown,  when  she  afterwards  at- 
tempted to  explain  for  ber  husband,  the 
court  ruled  Itont  and  excluded  it.  But 
connMel  farther  insisted  that  the  court 
shoDld  have  recited  in  as  many  words 
tbe  excluded  testimony,  and  then  exclud- 
ed It.  The  answer  to  this  Is  that  no  such 
reqnest  was  made  to  the  court.  The  re- 
qn<>st  of  counsel  was  "to  exclude  every- 
tblnfc  that  bas  been  said  about  her  hus- 
band's character."  The  response  of  the 
court  was:  "Her  explanation  ought  to 
be  ronflned  to  her  own  case.  The  objec- 
tion Is  very  well  taken.  Let  all  testimony 
be  excluded,  except  answers  to  direct 
questions  and  personal  explanations." 
This  all  occurred  in  the  presence  of  the 
Jury  and  the  witness,  and  there  could  have 
been  no  misunderstanding  of  what  was 
meant.  If  tbe  counsel  desired  the  court 
to  incorporate  in  bis  ruling  the  exact 
lanKoage  of  tbe  witness  to  be  excluded, 
be  should  have  so  requested.  Without 
snrb  specific  request  from  counsel,  the  rul- 
ing of  the  court  was  correct  as  made. 

Tbe  next  contention  of  counsel  on  tbiB 
branch  of  the  case  is  that  the  cunrt  erred 
In  using  the  language:  "I  take  It  that 
Mrs.  McReynolds  Is  doing  the  best  she  can 
in  tbe  matter."  This  occurred  immediate- 
ly after  tbe  objection  by  counsel  to  the 
witness'  attempt  to  explain  and  excuse 
tbe  conduct  of  ber  husband.  In  this  same 
colloquy  between  court  and  counsel  the 
eonrt  expressly  excluded  this  testimony  of 
the  witness,  so  that  the  language  used 
could  Qot  have  been  construed  into  an  ap- 
proval by  the  court  of  tbe  objectionable 
testimony.  BntiKmnsel  urged  that  this 
langoage  of  tbe  court  bad  a  very  injuri- 
ons  effect  upon  tbe  rights  of  tbe  defend- 
ant in  another  aspect.  The  purpose  of  the 
cross-examination  at  this  point  was  to 
test  tbe  credibility  of  the  witness,  and  the 
contention  is  that  the  language  of  the 
court,  "I  take  It  that  Mrs.  McReynolds  is 
doing  tbe  best  she  can  in  the  matter," 
was  an  indorsement  by  the  court  of  her 
credibility;  that  it  was  an  expression  by 
the  circuit  judge  of  his  opinion  that  Mrs. 
McReynolds  was  a  credible  witness ;  that 
K  was  eqalvalent  to  telling  the  jury  that, 


In  the  opinion  of  tbe  court,  the  witness 
was  truthful  and  reliable.  If  this  lan- 
guage of  tbe  trial  judge  means  what  coun- 
ttel  contends  that  it  means.— and  we  can 
see  that  it  might  have  affected  tbe  finding 
of  the  Jury,— It  Is  our  duty  to  reverse  the 
case.  The  trial  Judge  should  always  be 
extremely  careful  not  to  express  or  inti- 
mate any  opinion  on  any  facta  to  be 
passed  upon  by  the  Jury.  It  haK  been  said 
by  the  court.  "It  is  material  that  Jurors 
should  be  anxtouH  to  know  the  mind  of 
the  court,  and  follow  It;  therelore  the 
court  cannot  be  too  cautious  In  his  In- 
quiries." McDonald  v.  State,  R9Tenn.  164, 
14  S.  W.  Rep.  487.  It  becomes  very  Im- 
portant, then,  for  ns  to  consider  the  mean- 
ing of  the  language  used  by  the  trial 
Judge,  and  the  possible  effect  upon  the 
jury.  -Plaintiff's  counsel  say  that  said 
language  was  not  an  Indorsement  of  tbe 
credibility  of  the  witness,  bat  that  defend- 
ant's counsel  was  pressing  her  most  in- 
geniously and  pointedly  on  ber  impeach- 
ing statements,  while  she  was  admitting 
the  statements  and  giving  explanations 
of  them;  end  that  the  language  of  the 
court  referred  rather  to  the  intellectual 
efforts  of  the  witness  to  parry  the  thrusts 
of  the  counsel  than  to  her  good  faith.  It 
does  not  appear  affirmatively  from  the 
language  used  by  the  trial  Judge  that  he 
Intended  remarks  to  refer  to  tbe  intellect^ 
ual  efforts  of  the  witness,  and  the  Jury 
should  not  be  required  to  enter  Into  refine- 
ments of  construction  In  order  to  give  his 
language  a  bidden  meaning.  This  wit- 
ness had  given  very  damaging  testimony 
against  the  defendant,  and  much  ol  it  was 
In  direct  contradiction  of  statements 
which  she  admitted  that  she  had  previ- 
ously made  out  of  court.  Defendant's 
cross-examination  of  her  was  being  direct- 
ed solely  for  the  impeachment  ol  her  cred- 
ibility. The  direct  question  then  In  issne 
before  the  Jury  was,  "Is  the  witness  tell- 
ing the  truth?"  At  this  critical  Juncture 
the  trial  judge  said.  In  the  presence  of  the 
jury:  "I  take  it  that  Mrs.  McReynolds 
is  doing  the  best  she  can  In  tbe  matter. " 
'^Vhutever  purpose  his  honor  may  have 
had  in  his  own  mind,  we  think  that  this 
declaration,  made  at  this  time  and  In  this 
connection,  naturally  imported  a  sugges- 
tlim  to  the  Jury  that  the  court  was  ol  the 
opinion  that  the  witness  was  testifying  In 
good  faith,  and  the  jury  could  not  reason- 
ably place  any  other  construction  upon  It. 
We  are  constrained  to  hold  that  his  honor 
was  in  error. 

From  this  point  the  cross-examination 
of  Mm.  McReynolds  proceeded  at  great 
length.  She  was  asked  if  she  had  not 
stated  that  her  husband  was  continually 
after  tbe  plaintiff  to  swear  the  child  to  de- 
fendant, and  "had  threatened  to  blow  her 
to  hell  If  she  didn't."  She  started  to  an- 
swer by  giving  the  reason  why  her  bus- 
band  had  said  It.  Coansel  stopped  her, 
and  the  court  again  told  her  that  she 
could  make  any  personal  explanation  she 
wished,  but  conld  not  make  any  for  ber 
husband.  She  was  then  asked  if  she  had 
not  allowed  plaintiff  to  go  over  to  her  fa- 
ther's, where  John  lived,  after  she  knew 
of  the  Improper  relations  between  plaintiff 
and  John.   She  replied  that  she  bad.    She 
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was  then  asked  the  difference  between 
plaintiff's  age  and  John's.  Her  answer 
showed  that  plaintiff  was  bom  in  1866, 
and  was  21  years  old  when  her  child  was 
born,  in  1886.  The  witness  had  previously 
spoken  o(  plaintiff  as  a  child.  Then  fol- 
lowed these  questions  and  answers: 
"Question.  You  say  she  was  a  child,  and 
I  want  tu  see  if  you  are  mistaken.  An- 
swer. She  was  a  child  in  ways  and  man- 
ners, and  as  innocent  as  a  child;  John  al- 
moMt  raised  her,  and  I  tani^ht  her  to  love 
and  respect  him."  Defendant's  counsel 
had  naked  "the  court  to  Instruct  the  wit- 
uess  to  answer  any  questions,  and  volun- 
teer no  information  outside."  Tliere  was 
no  responne  from  the  court.  This  is  as- 
signed as  error.  This  answer  was  a  per- 
sonal explauatinn,  which  the  court  had 
already  ruled  that  she  had  a  right  to 
make.  The  questions  were  Intended  to 
throw  discredit  on  the  witness,  by  show- 
ing that  she  had  allowed  plaintiff  to  go  to 
John's  home  after  she  was  a  full-grown 
woman,  and  after  she  (the  witness)  knew 
of  their  improper  relations.  Having  an- 
swered that  she  did  allow  her  to  go,  it 
was  not  improper  for  her  to  state  any 
fact  in  explanation  of  hercondnct.  Wheth- 
er the  explanation  was  Bufficlent  to  excuse 
her  conduct  was  a  question  for  the  jury. 
After  the  cross-examination  of  Mrs.  Mc- 
Reynolds  had  been  fluished,  plaintiff's 
counsel  asked  her  this  question:  "After 
this  suit  was  brought,  state  whether  or 
not  there  were  any  efforts  made  to  Indnce 
the  plaintiff  tu  swear  that  the  child  was 
not  the  child  of  John  Ora ham.  "  Defend- 
ant's counsel  objected,  on  the  ground  that 
it  was  original  matter,  and  no  ground 
bad  been  laid  for  Its  introduction  then. 
The  court  overruled  the  objection,  and  al- 
lowed the  witness  to  answer  the  question. 
The  answer  to  the  question  was:  "Capt. 
Donaldson  said  if  we  could  get  her  to  an- 
swer that  it  was  not  his,  that  he  would 
get  George  Alley  to  go  over,  and  go  back 
of  the  garden,  and  swear  her  that  it  was 
not  John's,  and  that  he  would  keep  It  un- 
til court,  and  then  read  it."  The  action 
of  the  court  in  allowing  this  question  to 
be  asked  and  answered,  over  the  objection 
of  the  defendant's  counsel,  is  assigned  as 
error.  It  will  he  observed  that  this  ques- 
tion is  general  in  its  terms,  and  calls  for 
"any  efforts,"  no  matter  by  whom  made. 
If  the  question  had  called  for  efiorts  made 
by  the  defendant,  or  any  person  author- 
ized by  him,  to  Induce  the  plaintiff  not  to 
swear  the  child  to  him,  it  would  have 
called  for  proof  of  great  importance  to 
both  parties.  The  objection  of  the  de- 
fendant to  the  question  was  npon  tne 
ground  that  It  was  original  matter,  and 
that  no  ground  had  been  laid  for  its  intro- 
duction. This  ground  is  not  tenable;  it  is 
within  the  discretion  of  the  court  to  al- 
low original  matter  of  the  proper  charac- 
ter on  re-examination.  Railroad  Co.  v. 
Mitchell,  11  Helnk.  408.  It  is  argued  before 
U9  now  with  great  force  that  the  question 
was  incompetent,  because  It  did  not  call 
for  efforts  made  by  the  defendant,  and  did 
not.  In  any  way,  connect  htm  with  such 
efforts,  and  was  an  attempt  to  bind  him 
by  the  action  of  outside  persons,  who 
were  not  authorized  to  bind  him.    But  no 


objection  was  made  to  the  qnestloti  on 
this  ground  in  tbeconrtbelon-.and  it  can- 
not be  made  here. 

One  other  error  la  ansigned  to  the  action 
ot  the  conrt  below  in  relation  to  the  testi- 
mony of  this  witness.  Plaintiff's  coonsel 
asked  her:  "What  induced  you  to  go 
back  to  yonrbusbaDd?"  This  was  object- 
ed to  by  defendant's  counsel.  The  objec- 
tion was  overruled,  and  the  witness  an- 
swered: "I  thought  it  was  my  duty  to  go 
back  to  blm  and  her,  and  do  my  duty  by 
them*."  The  objection  to  this  question 
stated  no  ground,  but  was  general.  The 
questiim  and  answer  were  Immaterial, 
but  we  cannot  see  that  the  defendant  has 
been  or  could  be  prejudiced  by  it.  Much 
more  ot  Mrs.  McReynold's  testimony  is 
quoted  In  the  brief  t>f  appellant's  counsel, 
and  errors  are  assigned  upon  it;  but  no 
objection  was  made  to  it  in  the  court  tie- 
low,  and  we  do  not  notice  it  here. 

Errors  have  been  assigned  to  the  action 
of  the  court  upon  the  testimony  ot  the 
plaintiff.  On  her  croes-examlnatton  cer- 
tain notes  were  handed  to  her  by  defend- 
ant's counsel,  which  she  identified  as  the 
notes  she  had  written  to  her  step-mother, 
Mrs.  McReynolds,  during  the  time  that 
Mrs.  McReynolds  and  her  husband  were 
separated.  The  plaintiff  claimed  the  word 
"ertb''had  been  scratched  out  after  the 
notes  were  sen  t  by  her.  Defendant's  coun- 
sel was  endeavoring  to  show  by  the  wit- 
ness that  she  herself  had  erased  the  word 
"erth"  because  she  had  spelled  it  wrong. 
The  court  Interposed,  and  said:  "It 
strikes  me  this  is  immaterial."  It  is 
claimed  that  this  was  error.  An  exam- 
ination of  the  note  shows  that  the  word 
was  written  twice.  Once  it  was  spelled 
"erth  "and  once  "earth,"  and  they  were 
both  written  adjoining  each  other.  The 
"erth"  was  scratched  by  running  a  pen 
through  it.  We  agree  with  the  court  that 
it  was  immaterial  to  show  by  whom  this 
scratching  was  done,  as  the  scratching 
did  not  change  the  meaning  of  the  note, 
and  could  not  have  been  done  In  bad 
faith  by  any  person. 

Again,  the  plaintiff  testified  that  she 
had  a.  second  meeting  with  Dr.  Cotnam; 
that  the  defendant  took  her  down  to  the 
Crutcbfleld  place,  about  three  miles  from 
his  home,  and  left  her  in  the  woods  while 
be  went  for  Dr.  Cotnam ;  that  he  brought 
Dr.  Cotnam  to  where  she  was  in  the  road, 
and  he  examined  her  again.  Defendant's 
counsel  aeked.  the  witness:  "Didyunsee 
anybody  on  that  trip?"  She  answered 
that  she  thought  she  did,  but  could  not  rec- 
ollect who  it  was.  The  next  question  was: 
"Where  did  you  see  them  at?"  Then  fol- 
lowed a  number  of  questions  as  to  whether 
she  saw  the  person  as  she  was  going  or 
coming  back.  Finally  the  court  asked. 
"Did  you  see  anybody  as  you  went  down 
In  the  woods?"  Theerror assigned  is  that 
the  conrt,  by  this  question,  assumed  as 
the  tact  before  the  jury  that  the  plaintiff 
had  gone  down  Into  the  woods;  whereas, 
the  contention  of  the  defendant  was  that 
this  entire  story  of  her  going  to  the 
woods  and  ot  her  second  examination  by 
Dr.  Cotnam  was  a  fabrication.  We  are 
referred  to  the  case  of  McDonald  V:  State, 
89  Tens.  164, 14  8.  W.  Rep.  487,  in  anpport 
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of  thia  aaaltcnaiant  of  arror.  That  warn  a 
crimiaai  case,  and  ttw  deiendant  tcatlfled 
in  hia  own  bebaU  "  that  deceased  drew  hia 
band  from  hit  pocket,  and  that  faa  [d»- 
Ipndant]  thoasbt  be  bad  a  weapon." 
The  conrt  ask^:  "Did  you  find  any 
weapon  io  hia  band  or  abont  blm?"  It 
dnes  not  appear  fr«»m  tbe  report  of  that 
caae  that  tbe  qiieetlon  whether  tbe  de- 
ceased actnally  bad  a  weapon  bad  been 
raised  or  Buggested  until  the  court  put  the 
question.  Ttais  court  commented  with 
disapproTal  upon  tlie  action  of  tbe  court 
in  asking  the  question,  bat  declined  to 
bold  that  it  waa  error.  The  Kround  of  a 
diaapproYal  was  that  the  question  aug- 
geated  to  the  Jury  that  it  w  as  necessary 
to  sliow  the  possession  by  tlie  deceased  of 
a  weapon,  in  order  to  make  out  self-defense ; 
whereas,  seltdefense,  under  tbe  law,  was 
made  out  by  showing  thattbe  accused  hon- 
estly believed,  upon  reasonable  groanda, 
that  be  was  in  danger  of  death  or  great  bod- 
Uybarm.  Tbe  questioB  before  ns  presents  a 
different  state  of  facts.  Defendant's  coun- 
sel bad  asked  the  witness  wbetber  she  bad 
seen  anybody  on  the  entire  trip,  and  at 
what  point  on  tbe  trip  she  had  seen  them. 
The  defendant  was  endeavoring  to  make 
tbe  witnessHsy  wtaetliersbe  bad  seen  any- 
body on  tbe  trip.  Tbe  question  of  tbe 
court  was  in  aid  of  defendant's  endeavor, 
and  did  not  enggest  to  tbe  Jury  that  the 
court  deemed  it  iaiportant  whether  the 
witness  met  the  person  in  the  road  or  as 
she  went  to  tbe  woods.  But,  counsel  in- 
sisted that  the  question  assumad  as  a  fact 
that  the  witness  went  to  the  woods,  and 
was  equivalent  to  saying  to  tbe  Jury  that 
she  did  go  to  tbe  woods.  °  We  do  not  so 
understand  it.  Tbe  witness  ha^  Jost  tes- 
tified that  she  did  go  to  tbe  woods,  and 
at  that  time  there  bad  been  no  counter- 
vailing proof.  Tbe  qnesti<in  was  based 
apon  the  proof  as  it  tbea  stood,  but  did 
not  asKume  that  it  was  true  or  false.  De- 
fendant's counsel  himself  had  Just  previ- 
ously asked  tbe  witness  bow  long  she  re- 
mained in  tbe  woods,  but  this  was  no  as- 
sumption or  admission  of  tbe  fact  that 
she  had  been  in  tbe  woods,  and  tbe  ques- 
tion put  by  tbe  court  was  no  assumption 
of  such  fact.  It  basbeen  held  by  tbiscourt 
that  the  trial  Judge  "is  not  a  mere  flgnre. 
bead,"  and  "ma.T  property  ask  questions 
of  the  witnesses.''  Bill  v.  State,  5  Lea, 
731:  Butler  v.  Boyles,  10  Humph.  166. 
But  tbe  question  shoald  be  asked  so  as 
not  to  elicit  illegal  oriacomplete  evidence, 
(Sharp  V.  Treece,  1  Heisk.  448:)  and  so  as 
not  to  Indicate  to  tbe  Jnry  any  impression 
of  tbe  weight  or  Importance  his  mind  at- 
taches to  the  testimony  inquired  about, 
(McDonald  v.  State,  88  Tenn.  164,  14  8.  W. 
Bep.  487.) 

It  is  now  assigned  as  error  that  tbe 
court,  over  tbe  objection  of  the  defendant, 
allowed  plaintiff  to  testify,  on  her  re- 
examination, to  acts  of  sexual  intercourse 
with  tbe  defendant  after  she  went  to 
Winchester.  The  ground  of  the  objection 
was  that  the  sexual  intercourse  after  she 
went  to  Winchester  had  not  been  inquired 
about  on  cross-examination,  and  that  the 
testimony  offered  on  the  re-exuminatlon 
waa  original  matter.  It  Is  not  claimed  tba  t 
any  Ineompeteot  testimony  waa  let  in  by 


this  action  of  the  court,  bat  tbe  objection 
is  solely  apoo  the  ground  that  tbe  testi- 
mony was  original  matter.  It  was  with- 
in tbe  discretion  of  tbe  conrt  to  admit  this 
testimony,  and  we  will  not  disturb  bis 
ruling. 

Again,  it  Is  assigned  as  error  that  tba 
court  permitted  the  witness  Dr.  Alike  Gri^ 
bam  to  testify,  on  cross-examination, 
over  tbe  objection  of  tbe  defendant,  tbat 
plaintiff  told  him,  on  the  morning  after 
her  child  was  bom,  that  the  defendant 
was  its  father.  The  child  was  bom  at  tba 
bonse  of  the  witness  in  Stevenson,  Ala., 
and  was  bora  during  the  night.  Tbe  con- 
versation of  tbe  witness  with  the  plaintiff 
occurred  early  tbe  next  morning.  Defend- 
ant's contention  is  tbat  this  was  the  dec 
laratlon  of  the  plaintiff  in  ber  own  far 
vor.  made  after  ber  cause  of  action  ac- 
crued, and  not  in  defendant's  presence, 
and  that  defendantcannotbe  bound  by  it. 
Tbe  general  rule  con  tended  for  by  defend- 
ant is  unqnestlonabiy  correct,  but  does  it 
apply  here?  The  plaintiff  had  teatifled  be- 
fore the  Jnry  that  driendant  was  the  fa- 
ther of  tne  child.  For  the  purpose  of  im- 
peaching plainUff  on  this  point,  tbe  de- 
fendant had  introduced  a  neg^  woman, 
Caiarlotte  (Jook,  who  attended  tbe  plain- 
tiff during  her  confinement,  and  she  testi- 
fied that,  on  thesame  morning  testified  to 
by  Dr.  Graham,  the  plalntin  bad  told  her 
that  tbe  father  of  tiie  child  was  dead, 
thus  indicating  tbat  defendant  was  not 
its  father,  as  be  was  still  living.  Tbe 
statement  of  the  plaintiff  Just  testified  to 
by  this  witness  directly  contradicted  tbe 
statement  of  the  plaintiff  made  on  the  wit- 
ness stand,  and  impeached  the  credilHllty 
of  tbe  plaintiff  as  a  witness.  Tt  was  to 
meet  this  impeaching  testimony,  and  to 
confirm  plaintiff's  statement  on  the  stand, 
tbat  Dr.  Graham  was  asked  to  state 
whether  plaintiff  had  told  him  on  tbat 
morning  that  defendant  was  the  father  of 
the  child.  Whether  It  was  error  for  the 
court  to  admit  this  confirmatory  state- 
ment is  tbe  question  which  we  are  to  con- 
sider. There  Is  great  confilct  of  authority 
on  the  question.  In  Story  t.  Saunders, 
8  Humph.  666,  Judge  McKinnky  stated 
tbat  the  rule  Is  as  follows :  "  It  seems  to 
be  the  better  opinion  that  a  witness  can- 
not be  confirmed  by  proof  that  be  baa 
given  the  same  account  before,  even  al- 
though it  has  been  proved  that  he  has 
given  a  different  account  in  order  tu  Im- 
peach his  veracity,  for  bis  mere  declara- 
tion of  tbe  fact  is  not  evidence;"  and  be 
quoted  this  rule  from  1  Starkle,  Ev.  He 
then  proceeds:  "And  although,  under 
special  cirrumstances,  exception  to  this 
rule  bare  been  admitted,  the  case  under 
consideration  does  not  form  one."  Tbe 
question  again  came  before  this  court  in 
Dossett  V.  Miller,  8  Sneed,  76,  where  error 
was  assigned  to  the  ruling  of  the  court  be- 
low, which  ruling  was  as  follows:  "Where 
the  credit  of  a  witness  is  attacked  upon 
the  ground  that  he  had  made  statements 
inconsistent  with  the  statements  be  bad 
made  in  court,  tbat  testimony  might  be 
heard  to  show  that,  at  other  tiroes  and 
on  other  occasions,  the  witness  had  made 
statements  consistent  with  bis  testimony 
given  in  conrt. "    It  will  be  observed  that 
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this  ta  s  broad  statement  of  the  role,  and 
Is  in  conflict  with  the  rule  stated  t>y  Jndge 
McKiNNBT  In  8  Huinpb.,  anlees  the  facts 
of  the  case  brought  it  within  theezcep- 
tlou  of  special  circumstancea  stated  by 
Judge  McKinnet;  bat  the  facts  are  not 
glTpn,  and  we  cannot  see  whether  the 
"special  circumstances"  existed.  In  pass- 
ing upon  this  rule  of  the  circuit  Judge, 
Judge CAnoTBRRs  said:  "Upon  this  ques- 
tion there  is  very  great  conflict  in  the  au- 
thorities. In  1  Greenl.  £r.  {  469,  such  evi- 
dence is  declared  to  be  Inadmissible  unless 
where  a  deoign  to  misrepresent  Is  charged 
upon  the  witness,  in  consequence  of  bis  re- 
lation to  the  party  or  to  the  cause,  in 
which  case,  it  seems,  it  may  be  proper  to 
show  that  he  made  a  similar  statement 
before  that  relation  existed."  This  Is  a 
statement  of  the  "special  circumstances" 
which  will  take  the  case  out  of  the  general 
rule,  as  stated  by  Judge  McKinnet  In  tbe 
8  Humph,  case.  Continuing,  the  court 
said:  "We  think  tbe  case  put  by  Mr. 
Greenleaf  above  Is  a  proper  one  for  the 
admission  of  previous  consistent  confirm- 
atory statements,  but  would  also  allow 
it  in  all  cases  where  the  evidence  given  in 
court  Is  Impeached  by  proving  former  con- 
tradictory statements."  He.  then  holds 
that  there  was  no  error  In  the  ruling  of 
the  court  below.  In  Queener  v.  Morrow, 
1  Cold.  134,  Judge  McKinnry, after  stating 
the  rule  as  Klveu  by  Greenleaf,  says :  "Tbe 
case  of  Dossett  v.  Miller  sanctions  tbe 
principle  that  evidence  of  pi-evlous  con- 
sistent Btntements  is  admissiblein  all  cases 
where  the  testimony  of  the  witness  given 
In  court  is  Buuzht  to  be  Impeached  by 
proof  of  contradictory  statements."  He 
then  nays:  "The  abntract  principle  an- 
nuunced  we  are  not  disposed  to  disturb;" 
and  proceeds  to  dispose  of  the  case  on 
that  basis,  but  limits  the  consistent 
statements  to  those  made  antecedent  to 
the  impeaching  statements  which  they 
were  intended  to  meet.  In  Bank  v.  Rob- 
inson, 1  Bazt.  484,  Judge  McFARLANn 
quotes  from  and  approves  the  cases  of 
Dossett  ▼.  Miller  and  Queener  ▼.  Morrow, 
and  approves  the  act  of  the  court  below 
in  admitting  proof  of  the  consistent  state- 
ments of  the  witness,  although  the  facts 
did  not  bring  the  proof  within  the  excep- 
tion of  "spetMal  circumstances."  Jo  Hays 
V.  Cheatham,  6  Lea,  10.  Jndge  Coopbr  re- 
fers to  tbe  cases  of  it  Sneed,  1  Cold.,  and  1 
Baxt.,  and  sa3's  tbe  rule  Is  "that,  where  It 
Is  sought  to  destroy  credit  of  the  witness 
by  proof  of  counteracting  representations, 
evidence  of  his  having  given  the  same  ac- 
count of  the  matters,  at  a  time  when  no 
motive  existed  to  misrepresent  the  facts, 
ought  to  be  received,  because  it  naturally 
tends  to  inspire  confidence  in  the  sworn 
statements."  The  facts  of  the  case 
brought  it  clearly  within  the  exception  of 
"special  circumstances."  In  Glass  v.  Ben- 
nett, 89  Tenn.  481, 14  S.  W.  Rep.  1085,  Chief 
Justice  TuRNET  quoted  the  rule  as  stated 
in  the  6  Lea  case,  and  held  that  proof  of 
consistent  statements  were  properly  ad- 
mitted. It  did  not  nppear  In  that  case 
that  the  facts  brought  It  within  the  excep- 
tion of  "special  circumstances. "  but -it 
came  within  the  broad  rnle  laid  down  in 
Dossett  V.  Miller,  and  reaffirmed  in  Queen- 


er T.  Morrow  and  Bank  t.  Robinson.  Oor 
conclusion  is  that  whatever  may  be  the 
rule  in  other  states,  and  whatever  might 
be  our  view  of  the  question  as  an  original 
question,  the  rnle  in  this  state  is  that  pre- 
vious consistent  confirmatory  statements 
made  before  the  Impeaching  statement  are 
admissible  in  all  cases  where  the  evidence 
given  in  court  is  impeached  by  proving 
former  contradictory  statements.  In  this 
case  It  does  not  clearly  and  definitely  ap- 
pear whether  the  statement  made  by  tbe 
plaintiff  to  Dr.  Graham  preceded  that 
made  to  the  witness  Charlotte  Cook,  but 
it  does  appear  that  both  statements  were 
made  on  the  same  day,  early  in  the  morn- 
ing, and  we  think  It  Is  fairly  improbable 
from  the  proof  that  this  statement  to  Dr. 
Graham  was  made  first.  The  result  Is 
that  it  was  not  error  to  allow  Dr.  Gra- 
ham to  state  what  the  plaintiff  told  him 
in  relation  to  the  paternity  ot  her  child. 

Error  is  assigned  to  the  action  ot  the 
court  in  relation  to  the  testimony  of  Char- 
lotte Cook,  as  before  stated.  This  witness 
was  examined  before  tbe  Jury,  and  testi- 
fied to  a  conversation  she  had  with  plain- 
tiff the  morning  after  her  child  was  born. 
She  states  that  she  asked  plaintiff  who 
was  the  father  of  the  child,  and  plaintiff 
replied:  "Tbe  one  that  done  It  Is  dead ; 
yon  seen  him  right  here  at  Uncle  Mike's. " 
The  deposition  of  this  witness  had  been 
taken  by  defendant  in  April,  1K90,  more 
than  a  year  before  the  trial,  bnt  was  not 
offered  or  read  by  him  on  the  trial.  On 
her  cross-examination  before  the  Jury  the 
plaintiff's  counsel  produced  her  deposi- 
tion, and  had  her  to  Identify  It,  and  proved 
by  her  that  It  Was  rend  over  to  her  at  the 
time  it  was  taken,  and  again  about  two 
weeks  before  the  trial ;  hut  neither  party 
asked  her  any  questions  about  the  con- 
tents of  the  deposition,  or  whether  there 
was  any  mistake  in  it.  The  deposition 
was  ex  parte,  and  is  in  substantial  accord 
with  her  oral  testimony,  except  in  one 
very  important  particular.  The  deposi- 
tion shows  that  the  witness  asked  the 
plaintiff  who  wa^  the  father  of  the  child, 
and  that  plaintiff's  reply  was,  "One's  dady 
done  It,"  instead  ol  "The  one  that  done  It 
is  dead,"  as  stated  in  her  oral  examina- 
tion. Defendant  then  called  Col.  W.  L. 
Eakln,  and  proved  by  him  that  he  was 
the  counsel  that  took  the  deposition,  and 
offered  to  prove  by  him  that  the  state- 
ment of  the  witness  to  the  Justice  of  the 
peace  before  whom  her  deposition  was 
taken  was  identical  with  her  statement 
before  the  jury.  Plaintiff's  counsel  object- 
ed, and  the  witness  was  not  allowed  to 
testify.  This  is  assigned  as  error.  The 
witness  was  ignorant  and  Illiterate,  and 
had  been  a  slave,  and  signed  her  deposi- 
tion with  her  mark.  The  certificate  of  the 
officer  shows  that  he  reduced  heranswera 
to  writing.  The  statement  of  the  deposi- 
tion was  rend  to  contradict  her  statement 
made  on  the  witness  stand,  and  tbe  par- 
pose  of  Col.  Eakln's  testimony  was  to 
meet  this  contradiction  by  showing  that 
the  witness  did  not  make  the  impeaching 
statement  shown  in  the  deposition,  bnt 
that  her  statement  then  was  the  same  she 
had  made  before  the  Jury,  and  that  there 
was  a  mistake  made  by  the  officer  In  trans- 
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ferring  her  anawera  to  the  paper.  We 
have  already  aliown  that,  where  the  Im- 
peaching or  contradictory  statement  la 
not  on  oath,  the  witnem  may  tw  sostained 
by  proving  preTions  confirinatory  atate- 
menta;  and  mach  more  may  the  witneea  be 
Boatained  by  proving  that  the  Impeaching 
statement  was  never  made  at  all;  and,  U 
this  pmot  ca  n  l>e  made  by  some  other  peraon 
than  thewltneea  himself,  it  will  be  somnch 
the  moresatlBlactury.  But  the  impeacb- 
inK  Btatemeat  we  now  have  tn  deal  with 
is  a  statement  ander  oath,  and  in  a  depo- 
sition, though  not  written  by  the  witnetm. 
Will  the  same  rule  apply  in  thia  caae?  In 
Boonds  V.  Hchwab,  6  Hneed,  694,  the  Im- 
peaching statement  was  made  under  oath 
in  an  oral  examination  In  another  case, 
bat  in  reference  to  the  same  trausactlon. 
Afterwards  the  deposition  of  the  witness 
was  taken,  and  his  testimony  did  not 
agree  with  his  previons  testimony  In  the 
other  case:  but  his  attention  wus  not 
called  to  his  previous  testimony,  so  as  to 
give  him  an  opportunity  to  explain  It.  It 
was  then  sought  to  impeach  hlH  deposi- 
tion by  proving  bis  previous  contradictory 
tevtlmony.  It  was  held  that  this  could 
not  be  done,  because  his  attention  bad  not 
been  called  to  the  previous  testimony,  so 
as  tu  give  him  an  opportunity  to  explain 
it.  In  Nelson  v.  State.  -J  Swan,  25»,  the 
ImpeachingHtatement  wascontained  in  the 
testimony  of  the  witness  given  before  the 
committing  magistrate,  and  reduced  to 
writing  l>y  the  magistrate,  and  signed  by 
the  witness.  It  whs  held  that  this  im- 
peaching statement  was  not  admissible  co 
contradict  the  witness,  unless  his  atten- 
tion bad  been  culled  to  it,  and  opportu- 
nity given  him  to  explain  it.  In  Hammond 
V.  Dilie,  42  Mipn.  27S,  14  N.  W.  Rep.  61,  the 
impeaching  statement  was  contained  in  a 
deposition,  and  the  same  rule  was  applied 
as  in  the  Tennessee  canes.  In  the  case  at 
bar,  as  before  stated,  the  nttention  of  the 
witness  was  not  called  to  the  Impeaching 
statement  contained  in  her  deposition,  as 
It  shoDid  have  been,  and  she  was  given  uo 
opportonity,  while  on  the  stand,  to  ex- 
plain it.  Bot  defendant'sconnsel  made  no 
objection  to  the  admissibility  of  said  depo- 
sition, and  have  assig^ned  uo  error  here, 
HO  we  must  treat  the  deposition  aa  In  evi- 
dence. Tbe  deposition  having  thus  been 
admitted,  without  giving  the  witness  an 
opportunity  to  explain  the  impeaching 
statement,  the  question  then  is,  was  the 
testimony  of  other  persons,  who  knew  the 
facts,  admissible  to  make  theexplauathm, 
which  she  had  no  opportunity  to  make? 
If  so,  then  what  better  explanation  could 
be  made  than  to  show  that  the  impeach- 
ing statement  had  not  been  made  at  all? 
If  tbe  witness  bad  been  given  an  oppor- 
tunity to  explain,  and  had  explained  by 
denying  that  she  made  the  Impeaching 
statement,  it  is  clear  that  this  denial 
might  have  been  supported  and  corrobo- 
rated by  the  testimony  of  other  persons 
who  knew  the  facts:  and  there  Is  no  rea- 
son why  this  outside,  unbiased  testimony 
should  not  be  allowed,  when  no  such  op- 
portunity was  given  her.  Un  the  con- 
trary, both  reaf  on  and  justice  demand  It. 
We  are  confirmed  in  tbiw  view  by  the  fact 
that  the  language  of  the  deposition,  "One's 


dadydone  It,"  is  wlthont  meaning,  and 
bears  on  its  face  evidence  of  mistake. 
Moreover,  defendant's  counsel  was  pres- 
ent at  the  taking  of  the  deposition,  and 
we  cannot  assume  that  he  would  receive 
such  a  meaningless  answer  from  a  witness 
without  requiring  some  explanation;  be- 
cause it  is  evident  that  his  only  purpose 
In  taking  tbe  deposition  was  to  prove 
some  admission  of  the  plaintiff  as  to  the 
paternity  of  her  child  which  would  excul- 
pate his  client.  Moreover,  the  language 
used  before  the  jury  was,  "The  one  that 
done  it  is  dead."  She  might  have  ex- 
pressed this  same  meaning  before  the  mag- 
iRtrate  by  saying  the  "one's  dead  that 
done  it. "  This  wonid  have  sounded  very 
much  like,  "One's  dadydone  it," — the  lan- 
guage used  In  the  deposition.  The  simi- 
larity in  tbe  sound  of  the  two  expressions 
mignt  well  have  caused  the  magistrate  to 
make  a  mistake  in  writing  down  the  an- 
swer, and  might  well  account  for  the  fail- 
ure of  the  witness  and  the  counsel  to  no- 
tice the  mistake  when  the  magistrate  read 
the  deposition  over  to  the  witness.  We 
think  the  trial  Judge  should  have  admit- 
ted the  testimony  of  Col.  Eakin. 

Error  is  assigned  to  the  action  of  the 
court  in  allowing  the  plaintlO  to  put  In 
evidence  a  number  of  letters  written  to 
her  by  Hope  Graham,  Jr.  These  letters 
are  part  ol  a  correspundence  carried  on 
between  Hope  Graham,  Jr., and  the  plain- 
tiff, while  she  was  at  school  In  Winches- 
ter. The  defendant  had  introduced  and 
read  the  letters  from  the  plaintiff  to  Hope 
Grsham,  Jr.,  to  show  that  plaintiff  loved 
him,  and  not  John  Orabam,  as  she  bad 
sworn  in  her  testimony.  Tns  court  ad- 
mitted the  letters  of  Hope  Graham,  Jr., 
for  the  purpose  of  explaining  her  letters 
to  him,  and  expressly  limited  them  to  that 
purpose  alone.  Tbis  was  certainly  no  er- 
ror against  the  defendant. 

It  Is  assigned  as  error  that  the  court 
overruled  the  defendant's  motion  to  dis- 
miss the  suit  for  maintenance.  We  think 
there  was  no  error  in  tbls  action  of  the 
court.  At  the  time  the  suit  was  brought 
plaintiff  was  an  unmarried  woman  living 
with  her  father.  Defendant  claimed,  and 
there  was  proof  tending  to  show,  that  her 
father  Instigated  the  suit,  and  urged  her 
to  bring  It,  and  was  maintaining  it  for 
her.  This  he  bad  a  legal  right  to  do.  He 
was  her  father  and  protector,  and  she 
was  a  member  of  his  family.  Mill.  &  V. 
Code,  §  2451,  exempts  from  the  operation 
of  our  champerty  and  maintenance  laws 
the  exception  contained  in  theancient  law. 
The  ancient  exception  is:  "A  man  may 
maintain  thesultof  his  near  kinsman,  serv- 
ant, or  poor  neighbor  out  of  charity  and 
compassion."  4Bl.Comm.  *135.  Durstat- 
utes  go  further,  and  expressly  authorise 
the  father  to  bring  a  sultfor  tbe  seduction 
ol  his  daughter,  even  where  there  has  been 
no  loss  of  service.  Mill.  &  V.  Code,  §  ii502. 
A  number  of  other  errors  are  assigned,  all 
ol  which  we  have  carpfully  examlued,  but 
we  do  not  consider  it  necessary  to  pass 
upon  them  In  this  opinion.  We  have 
passed  upon  thequestiuos  which  we  have 
deemed  Important,  and  those  which  are 
likely  to  be  Involved  in>  another  trial  of 
tbe  case.    For   tbe  errors  indicated    the 
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Indgmcnt  of  the  clrcvlt  court  is  ravened, 
aii<1  the  case  ramanded  tor  a  new  trial. 

Lea,  J.,  (cf/saAotio^.)  I  agree  with  the 
result  reached  and  announced  by  the  court 
to  this  case,  but  I  do  not  asree  to  the 
proposition  announced  In  the  opinion 
that  a  man  is  gnlltj  ol  seduction  If  he 
persuades  a  woman  to  sexual  Intercourse. 
There  must  be  some  device,  artifice,  or 
false  or  fraudulent  promise.  Mere  persua- 
sion, which  may  be  by  asking  her  to 
yield.  Is  not  seduction. 


Simmons  et  td.  v.  Lronaud  et  ah 

(Supreme  Court  tff  Tetmestee.    Feb.  2,  ISBS.) 

Wilis — A'TTESTATIOS — COKPUTENOT  OF  WITMBS8 — 
— SiGNATUXB  BT  THIRD  FeBSON. 

1.  It  Is  not  necessary  tbat  an  attesting  wlti 
ness  should  see  testatrix  sign  the  paper,  nor  that 
he  should  subscribe  it  in  the  presence  of  the 
other  witness. 

2.  Where  the  signature  of  a  witness  to  a 
will,  who  is  unable  to  see  to  write,  is  written  by 
a  third  person  at  the'  request  of  witness,  but  Is 
not  accompanied  by  some  marlt  or  sign  indicat- 
ing his  adoption  oi  the  writer's  act,  the  subscrip- 
tion is  InsulBclent. 

8.  Such  ■nbocriptlon  la  wholly  inefteotnal 
where  the  person  who  wrote  the  signature  was 
the  principal  devisee,  and  inoomputent  as  a  wit- 
ness in  bis  own  name. 

4.  The  attesting  witness  did  nob  inspect  the 
Instrument  to  which  be  requested  the  derisue  to 
sign  his  name,  nor  did  he  put  any  marli  or  sign 
on  It  to  render  subsequent  recognition  assured. 
He  did  not  linow  any  of  its  contents,  and  he  was 
not  aslced  to  identify  it,  when  his  deposition  was 
taJten.    Heid,  that  the  subscription  was  invalid. 

6.  Witness  testified  tbat  he  did  .  not  know 
Whether  testatrix  had  signed  the  paper  or  not 
before  he  witnessed  it.  He  did  nut  see  her  sig- 
nature, and  no  one  told  him  it  was  on  the  paper. 
Testatrix  told  witness  that  she  desired  hfm  'to 
sign  a  will"  for  her.  Afterwards  a  paper  was 
prsduced  from  her  bureau  by  a  third  person,  and 
presented  by  the  latter  to  witness  for  signature. 
Beld,  that  it  did  not  suiHciently  appear  that  the 
paper  had  been  signed  by  testamz  when  wit- 
ness subscribed  it. 

6.  Under  the  statute  requiring  two  witnesses 
to  a  devise  of  land,  where  a  will  Is  attested  by 
one  competent  witness  and  by  another  who  was 
not  competent,  the  findiogof  the  judge  admitting 
the  will  to  probate  will  be  reversed. 

Error  to  circuit  court,  Marshall  county; 
Robert  Cantkell,  Judge. 

Bill  by  D.  P.  iSimmons  and  others 
aguinst  John  M.  Leonard  and  others,  ex- 
ecutors under  the  will  of  Margaret  Slm- 
moDB,  deceased,  to  set  aside  the  will  and 
for  an  aci-ountiug.  From  a  decree  In  favor 
of  defendants,  complainants  bring  error. 
Reversed. 

W.  W.  Walker, P.  C.SmltbsoB,  and  W.N. 
Cowc^en, forplalntltfsln  error.  Jones.Ew- 
In/f  &  Mvrmy,  W.  J.  Leonard,  and  J.  H. 
Lewis,  for  defendants  In  error. 

Caldwei.i.,  J.  This  is  a  contested  will 
case.  In  February,  1877,  Miss  Margaret 
Simmons,  who  was  both  old  and  Illiter- 
ate, died  at  her  residence  In  Marshall  coun- 
ty, leaving  a  valuable  tract  of  land  and 
some  (tersonalty.  In  March  following  a 
certain  paper  writing,  alleged  to  be  her 
last  will  and  testament,  and  making  dis- 
position of  her  entlreestate,  was  admitted 
to  probate,  In  common  form.  In  the  coun- 
ty court  of  tbat  county.    Dr.  John   M. 


Leonard,  the  principal  devisee,  was  Quall- 
fled  as  nzecntor,  at  the  same  time.  In 
July,  1887,  D.  P.  Simmons, a  brother  uf  de- 
ceased, and  other  relatives,  Hied  a  bill  in 
the  chancery  court,  allef^ng  that  th«8aid 
Instruraeut  was  not  her  last  will  and  tes- 
tament, and  seeking  an  aoconnt  with  the 
executor.  Tn  pursuance  of  the  direction 
of  the  chancellor  in  interlocutory  order, 
complainants  sought  to  make  up  and  try 
an  Issue  of  dertaarit  rel  aoa  in  the  elrcait 
court;  but  the  circuit  Judge  refused  to 
take  jurisdiction  because  of  the  pendency 
of  the  suit  In  the  chancery  court.  On  ap- 
peal In  error  this  court  decided  (89  Tenn. 
622,  15  S.  W.  Rep.  444)  that  the  circuit 
court  alone  had  jurisdiction  to  try  an  is- 
sue of  devlsHvIt  vel  non,  and  thereupon  re- 
manded the  case.  The  honorable  circuit 
Judge  thereafter  tried  the  Issue  without  a 
Jury,  nnd  pronounced  Ju<lgment  In  favor 
of  the  will.  Contestants  have  appealed  in 
error. 

Our  first  inquiry  shall  be  whether  or  not 
Eleasar  Cochran  and  W.  F.  McDaniel, 
whose  names  appear  on  the  propoanded 
Instrument  as  those  of  subscribing  wit- 
nesses, make  ont  a  case  of  due  and  formal 
execution  under  the  statute.  How  tbat 
Is  can  be  determined  only  by  a  careful  con- 
sideration of  what  they  say  occurred  at 
the  time,  the  certificate  to  which  their 
names  are  attached  being  in  proper  form, 
and  reciting  all  necessary  facts.  McDaniel 
testified  that  he  was  notified  by  Dr.  John 
M.  Leonard  that  Margaret  Simmons 
wanted  him  to  witness  her  will;  that  he 
afterwards  went  by  Leonard's  house,  and 
they  went  together  to  her  house,  tbat  she 
brought  a  paper  out  on  tbe  porch  and 
told  him  she  desired  hlra  to  witness  her 
will,  whereupon  he  then  and  there,  in  her 
presence,  and  at  her  request,  signed  his 
name  to  the  paper  as  a  subscribing  wit- 
ness; that  he,  at  that  time,  saw  the 
na  mes  of  Margaret  Sim  mons,  tbe  testatrix, 
and  Eleacar  Cochran,  the  other  subscrib- 
ing witness,  upon  the  paper;  that  no  one 
was  then  present  except  the  testatrix,  Dr 
Leonard,  a  small  negro,  nnd  witness: 
and,  finally,  the  paper  In  contest  being 
produced,  the  witness  said  It  was  tbe 
same  to  which  he  subscribed  his  name  at 
the  time  and  under  the  c I rrum stances  al- 
ready detailed.  This  witness  shows  him- 
self to  have  been  competent,  and  by  his 
testimony  makes  a  case  of  due  execntion, 
so  far  as  one  subscribing  witness  can 
make  It.  It  was  not  at  all  necessary  that 
he  should  see  the  testatrix  sign  the  paiier, 
nor  that  heshould  subscribe  it  In  the  pres- 
ence of  tbe  other  witness.  Logne  v.  Stan- 
ton, 5  Sneed,  98;  Rose  v.  Allen,  1  Cold.  24; 
Bartee  v.  Thompson,  8  Baxt.  613;  Beadles 
V.  Alexander,  9  Baxt.  606:  2  Qreeni.  Ev.  S 
676;  1  Jarm.  Wills,  (Rand.  A  T.  Ed.)  312, 
218;  Dewey  v.  Dewey,  1  Mete.  (Mass.)  349; 
Janncey  v.  Thome,  2  Barb.  Ch.  40;  Bur- 
well  V.  Corbin,  10  Amer.  Dec.  494;  Eia  v. 
Edwards,  16  Qray,  92;  Tllden  y.  Tllden.  13 
Gray,  110;  Ellis  v.  Smith,  1  Ves.  Jr.  16; 
Eelbeck  v.  Granberry,  2  Amer.  Dec.  884; 
Johnson  v.  Jolinson,  (Ind.  Sup.)  7  N.  E. 
Rep.  2Ul;  4  Kent,  Comm.  *616;  Rosser  v. 
B'ranklin,6Grat.l.  Cochran,  the  other  sub- 
scribing witness,  died  before  the  trial,  and 
therefore  could  not  be  examined  in  the 


Digitized  by 


Google 


Tena.) 


SUdUOKS  «.  LBOXABD. 


281 


presence  of  the  court;  bat  his  deposftton, 
wlitcb  had  been  taken  In  the  rhaneery 
canne,  was  used  as  evidence  in  this  case. 
He  deposed  that  he  waR  a  nelfrhbor  of 
ilarftaret  Simmons,  deceased;  that  Dr. 
John  M.  Leonard  called  on  him  twice,  and 
told  him  she  wanted  him  to  witness  her 
will;  that   a   neKTO    man,  living   on  her 

Elaee,  was  subsequently  sent  for  him,  and 
e  then  went  to  her  house;  that  he  found 
her  Mione,  and  when  he  first  got  there  she 
told  him  she  wanted  bim  "to  sign  a  will" 
for  her,  though  she  did  not  tben  prodnce 
it,  or  say  more  about  It;  that  Dr.  Leon- 
ard afterwardscameand"got  the  will  out 
of  the  barean,  or  off  the  top  ul  it,"  and 
tben,  at  the  request  of  witness,  Hiifned  the 
name  of  witness  to  it;  that  this  request 
was  made  by  witness  because  he  was  so 
nearly  blind  that  he  could  not  see  well 
enough  to  sign  his  own  name;  that  he 
(witness)  did  not  have  the  will  In  his  own 
hands,  or  see  the  -testatrix  have  it  in  her 
bands,  at  any  time;  that  she  did  not  sign 
it  in  his  presence,  and  he  did  not  know 
whether  site  signed  it  before  he  went  to 
berhuose  or  after  he  left,  if  at  all;  that 
be  did  not  hear  the  will  read,  or  learn  its 
contents.  His  name,  without  more,  is 
attached  to  the  certlflcate.  It  U'Elra- 
XAR   CocHBAX,"  simply,  and  not  "Eira- 

bla 

KAB    X   COCHRAN, "  as  is  hbusI  when  a  per- 

mark. 

■OQ,  onable  to  write,  has  another  sign  his 
name  for  him.  There  is  no  mark  or  sign 
to  Indicate  that  Cochran  did  not  sign 
his  own  name,  though  the  fact  is,  as  he 
states  himself,  that  it  was  written  by  Dr. 
Leonard,  at  his  request  Clearly  Cochran 
was  not  a  proper  Hubscriliing  witness. 
He  was  competent  in  the  sense  of  being 
disinterested,  but  the  part  he  took  in  the 
ezecntion  of  the  alleged  will  did  not  give 
bin)  the  full  character  and  functions  essen- 
tial to  a  subscribing  witness.  His  evi- 
dence does  not  establish  such  a  subscrip- 
tion as  the  law  requires.  To  conRtltnte  a 
valid  will  of  real  estate  the  instrument 
must  be'subscrlbed  by  two  witnesses,  nt 
least,  neither  of  whom  is  interested  in  the 
devise.  Code,  (Mill  &  Y.)  9  3008;  Maxwell 
v.  Hill,  89  Tenn.  688.16  S.  W.  Rep.  268; 
Guthrie  v.  Owen,  2  Uomph.  202;  Davis  v. 
Da  vis.  6  Lea,  643.  The  attempted  subscrip- 
tion by  Cochran  Is  Incomplete,  because 
bis  name,  being  signed  by  another  person, 
is  not  accompanied  by  some  mark  or  sigrn 
indicating  his  adoption  of  that  other  per- 
son's act.  This  court  has  gone  no  further 
in  liberal  eonstrnctiun  of  the  word  "sub- 
scribe" than  to  hold  that  a  person  whose 
same  is  written  by  another,  and  who 
makes  his  mark  thereto,  is  a  good  attest- 
ing witness  to  a  will.  Ford  v.  Ford,  7 
Hnmph.  M,  97.  Though  a  mark  so  made, 
is  held  to  be  a  snOlcient  subscription,  It  is 
never  advisable,  where  it  ran  be  avoided, 
to  employ  marksmen  as  witnesses.  1 
Jarm.  WiUs,  218.  It  seems  to  have  been 
deemed  sufficient,  not  only  because  the 
name  of  the  witness  Is  written  by  his  au- 
thority, bat  also  because,  in  making  bis 
mark,  he  has  a  share  In  the  writing;  as 
when  another  person  guides  his  hand  and 
he  makes  bis  own  signature.  Chase  v. 
Kittredgc   87   Amer.    Dec.   694;  Jesse  v. 


Pariier,  62  Amer.  Dec.  102;  Montgomery 
V.  Perkins,  74  Amer.  Dec.  419.  By  statute 
the  word  " '  signature '  or '  snbscription '  In- 
cludes  a  mark,  the  name  being  written  near 
the  mark,  and  witnessed. "  Code,  (Mill.  A 
V.)  §  48.  There  is  eren  a  greater objertion, 
if  possible,  to  Cochran  as  a  subscribing  wit- 
ness, though  not  interested  in  the  devise 
himself.  Dr.  Leonard,  who  wrote  bis  name 
(or him,  was  theprinclpal  devisee  anderthe 
will.  This  made  the  snbscriptiou  utterly 
ineffectual.  Cochran,  though  legally  com- 
petent to  become  a  subscribing  witness, 
could  not  effectively  perform  the  act  of 
snbscription  through  another  person,  who 
was  legally  incompetent  to  become  such 
witness  in  his  own  name  and  right.  To 
permit  the  devisee  to  write  the  nameot 
the  subscribing  witness  would  expose  the 
will  to  little  less  danger  of  wrongful  alter- 
ation and  substitution  than  would  exist  it 
the  devisee  himself  were  allowed  to  be- 
come the  witness.  The  same  evil  conse- 
quences would  follow  In  the  one  case  as  in 
the  other.  If  he  may  sign  the  name  of  one 
subscribing  witness,  he  may  sign  the  names 
of  both,  and  In  that  way  become  a  more 
potent  factor  In  theexecutlon  and  probate 
of  the  will  than  If  be  were  allowed  to  bo- 
come  a  subscribing  witness  himself. 

He  may  not  lawfully  take  the  matter  so 
largely  into  bis  own  hands.  A  proper 
construction  of  the  statute  excludes  the 
devisee  from  thedoing  of  any  act,  even  for 
the  subscribing  witness,  which  is  essen- 
tial to  a  valid  subscription.  Again, 
though  identification  has  always  been  the 
main  reason  (or  requiring  subscribing 
witnesses  in  the  execution  of  wills,  Coch- 
ran was  not  asked  to  Identify  the  r>aper 
propounded  in  this  case  as  the  one  he 
claims  to  have  witnessed  for  Margaret 
Simmons.  Presumably  he  could  not  have 
done  so  if  asked.  Indeed,  he  shows 
affirmatively  that  he  could  not.  Be  made 
no  inspection  of  the  Instrument,  to  which 
he  requested  Dr.  Leonard  to  sign  his 
name;  did  not  have  sufficient  eye-sight  to 
inspect  It;  hence  he  could  not  afterwards 
recognize  It  by  Its  physical  appearance. 
No  name,  mark,  or  sign  did  he  Impress 
upon  It,  that  subsequent  recognition 
might  be  assured,  or  even  rendered  possi- 
ble. Nor  was  he  Informed  of  its  contents, 
so  that  he  might  thereby  preserve  its  Iden- 
tity In  his  memory.  Of  conrse,  it  was  not 
essential  that  the  witness  should  be  In- 
formed of  the  provisions  of  the  will,  (Hig- 
don's  Will,  6  J.  J.  Marsh.  444:  Jnuncey  v. 
Thorne,  2  Barb.  Ch.  4U;  Kla  v.  Edwards,^ 
16  Gray,  92;  Tllden  v.Tllden,  18  Gray,  110; 
1  Jarm.  Wills,  231 ;)  yet,  if  the  Information 
bad  been  imparted.  It  might  have  served 
bIm  as  one  means  of  future  Identification. 
It  was  nccessaryi  liowever,  that  some- 
thing should  occur,  and  that  he  should  do 
some  act,  (and  that  according  to  law,) 
which.  If  remembered,  would  thereafter 
enable  him  to  swear  to  the  identity  of  the 
paper.  If  no  such  thing  occnrred,  and  no 
such  act  was  done,  then  there  was  no 
valid  Bubsrlptlon.  We  do  not  hold  that 
the  fact  of  doe  snbscription  can  be  shown 
alone  by  the  subscribing  witness ;  on  the 
contrary.  It  Is  well  settled  that  such  fact 
may  be  establiehed  by  other  persons, 
though  his  recollection  fall  bim,  or  be  be- 
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come  openly  hostile  to  the  will.  Bom  v. 
Allen,  1  Cold.  28;  Jones  v.  Arterburn,  11 
Humph.  VH;  Alexander  v.  Beadle,  7  Cold. 
128:  Dewey  v.  Dewey,  1  Mete.  (Mara.)  849; 
Janncey  v.  Tborne,  2  Harb.  Ch.  40.  But 
the  proof  of  other  persons  will  not  suffice, 
unless  It  In  truth  shows  that  all  formali- 
ties requisite  to  a  valid  subscription  were 
obHerved.  There  is  oosuch  proof  of  other 
persons  in  this  case.  Cochran  states  the 
whole  transaction,  so  far  as  he  had  part 
in  it,  without  lapse  of  memory  or  an- 
friendliness  to  thecauseof  proponent;  and 
no  one  discloses  any  additional  fact  oc- 
carrinK  at  the  time  be  is  said  to  have  sub- 
scribed the  will.  Whether  the  paper  pro- 
pounded Is  the  same  he  attempted  to  sub- 
scribe or  a  different  one  cannot  posMlbly 
be  determined  from  thecompletest  narra. 
tlon  of  all  that  was  there  said  and  done. 
Speaking  alone  from  the  part  he  took  in 
the  matter.  Dr.  Leonard  says  it  is  the 
same.  He  recoiarnlces  his  own  handwrit- 
ing in  the  name  of  the  witnene,  and  in 
that  way,  by  somethiuR  he  did  himself, 
and  not  by  anything  the  witness  did.  is 
enabled  to  make  the  statement.  The  ne- 
C(>Hslty  and  use  of  his  evidence  for  so  Im- 
portant a  purpose  furnish  a  striking  illus- 
trntlon  of  the  correctness  of  our  conclu- 
sion that  Cochran's  attempted  subscrip- 
tion was  inoperative  In  law,  because  his 
name  was  written  by  a  devisee  under  the 
will. 

Aside  from  the  questions  already  dls- 
cuHsed,  it  is  by  no  means  clear  that  the 
paper  referred  to  by  Cochran  was  ready 
for  HubHcrlption  when  he  v  as  called  upon 
to  witness  it.  He  does  not  know  whether 
the  testatrix  had  signed  It  or  not.  He 
did  not  see  her  signature,  and  no  one  told 
hliu  It  was  on  the  paper.  HInce  It  Is  the 
signature  of  the  testator  that  subscrib- 
ing wltnesHes  are  to  attest,  there  can  be 
no  valid  attestation  or  subscription  on- 
lesH  It  be  s  fact  that  the  testator  has  act- 
ually signed  his  name,  or  caused  it  to  be 
signed,  before  they  subscribed  their 
names.  There  Is  no  will  to  witness  until 
It  has  been  signed  by  the  testator.  (?hase 
T.  KIttredge,  11  Allen,  49.  See,  also.  Reed 
T.  Watson.  27  Ind.  448;  1  Jarm.  Wills,  2-58, 
254;  Shaw. V.  Neville,  38  Eng.  Law  &  Eq. 
ein;  Lewis  v.  Lewis,  11  N,  Y.  220;  Rag- 
land  V.  Huntingdon,  1  Ired.  565;  Cox's 
Will,  1  JoDHs,  (N.  C.)  324.  It  is  nut  essen- 
tial that  the  testator  sign  his  name  in 
the  presence  of  the  subscribing  witnesses, 
nor  that  they  actually  see  his  signature 
at  all.  Kills  y.  Smith,  1  Ves.  Jr.  11;  1 
Jarm.  Wills,  (Rand.  &  T.  Ed.)  212,  213; 
Dewey  V.  Dewey,  35Amer.  Dec.  367;  Ela  T. 
Edwards,  16  Gray,  92:  Tllden  v.  Tilden, 
13  Gray,  110.  The  production  of  the  will 
with  his  name  signed  to  It,  and  in  such  a 
way  that  his  signature  may  be  seen  by 
the  wItnesHea,  accompanied  by  a  request 
of  the  testator  that  they  witness  It  as  his 
will.  Is  a  snfflclent  arkuowledgment  of 
the  signature  to  render  the  will  valid. 
Id. ;  Jnuncey  v.  Thome,  45  Amer.  Dec.  432; 
1  Jarm.  Wills,  254.  In  Tllden  v.  Tllden.  18 
Gray.  110,  the  last  of  three  subscribing 
witnesses  neither  saw  the  testator's  sig- 
nature, nor  heard  h'm  make  any  allusion 
to  It.  Yet  in  that  case  it  was  held  that 
the  words,  "I  wish  you  to  witness  this." 


coBBtltuted  a  anfflcient  acknowledgment, 
when  considered  in  connection  with  the 
fact  that  the  testator,  who  need  the  ex- 
pression, at  the  same  time  presented  to 
the  witness,  for  attestation,  a  paper, 
which  he  had  already  signed  as  his  will, 
and  to  which  he  had  procured  the  names 
of  two  other  witnesses,  who  did  see  his 
name  before  they  signed  their  own  names. 
Giving  the  facts  disclosed  in  this  record 
the  most  favorable  construction  of  which 
they  are  fairly  susceptible,  it  may  well  he 
gravely  doabted  that  the  name  of  the  al- 
leged testatrix  had  been  signed  to  the 
particular  paper  propounded  at  the  time 
Cochran  attempted  to  become  a  witaeaa. 
It  is  troe,  she  is  shown  to  have  said  to 
the  witness  that  she  desired  him  "to  sign 
a  will  "for  her;  but  she  did  not  say  tiny- 
thing  about  having  already  signed  it 
herself,  nor  did  she  produce  it  then  or 
afterwards.  After  she  made  that  request 
she  seoniH  to  have  done  nothing,  except 
acquiesce  in  the  production  of  some  paper 
from  her  bureau,  by  another  person,  and 
its  presentment  by  him  to  the  witness  for 
the  tatter's  name,— that  other  person  be- 
ing the  principal  beneficiary,  and  the  aap- 
poseil  testatrix  being  old  and  Illiterate. 
Though  allowed  the  same  weight  in  thia 
court  as  the  verdict  of  a  Jury,  (Eller  t. 
Richardson,  S9  Tenn.  576.  15  S.  W.  Rep. 
650,)  the  finding  of  the  trial  Judge  on  the 
main  question  in  this  case  is  without 
legal  support.  That  the  contested  paper 
was  duly  executed  as  the  will  of  Margaret 
Simmons  is  not  established  by  sufficient 
competent  proof.  Ordinarily  the  testi- 
mony of  one  witness  is  entirely  safflcient 
to  sustain  the  finding  of  the  court  or  ver- 
dict of  a  Jury  upon  an  Issue  of  fact;  but 
that  rule  is  not  controlling  in  a  case  like 
this,  where  the  la  w  requires  two  witnesses 
to  make  out  the  matter  In  Issue.  Thestat- 
ute  requires  two  competent  subscribing 
witnessesin  every  devise  of  land,  and  noth- 
ing less  than  that  willjnstify  a  Judgment  In 
favor  of  the  will.  The  law  prescribes  the 
quantum  of  proof  requisite  In  such  a  case; 
and  neither  the  Jury,  nor  court  sitting  as  a 
Jury,  Is  allowed  to  find  In  favor  of  the  will 
on  less  evidence  than,  that  prescribed. 
There  is  no  dispute  as  to  the  facts  with 
reference  to  Cochran's  attempted  sub- 
scription. Whether  under  these  facts  be 
was  a  competent  subscribing  witness  Is  a 
question  of  law.  We  think  he  clearly  was 
not.  Then.  In  legal  contemplation,  there 
was  but  one  subscribing  witness,  and  the 
judgment  In  favor  of  the  will  was  neces- 
sarily erroneous.  Reverse  and  enter  Judg- 
ment here. 


McGciKR  V.  Allrn. 

(Supreme  Court  of  ari««ourt.    Dea  8S,  1801.) 

WiVB's  Bbparats  Estatb — Oim  to  Husbakb— 
Checks  Indobsbd  ik  Blank. 
Rev.  St.  1879,  i  8386,  In  providing  that  s 
wife  shall  have  a  separate  estate  in  oerteln  per- 
sonal property,  inoluding  choses  in  aotlon,  de- 
clares tbat  "the  title  of  any  huslMnd  to  any  per- 
sonal property  reduced  to  his  possession  with  the 
express  assent  of  the  wife"  shall  not  be  affected 
thereby,  "provided  that  sQoh  personal  property 
sball  not  be  deemed  to  have  been  reduced  to  poM- 
seasion  by  the  honband  by  his  use,  oooopanoy, 
oare,  or  protection  thereof,  but  the  same  shall 


Digitized  by  VjOOQ  IC 


Mo.) 


MoOUIBB  0.  ALLEN. 


remalB  heraepante  propertr,  onleaa  tythe  terma 
of  aaidaiiieot  In  writing  fnU  authority  sball  hare 
been  Ktren  bj  the  wile  to  the  husband  to  sell, 
Incnmber,  or  otherwise  dispose  of  the  same  for 
his  oae  and  benefit. "  field,  that  a  wife  cannot 
make  a  parol  gift  of  such  property  to  her  hus- 
band, and  her  dellTery  to  him  without  consider- 
ation of  a  check  indorsed  In  blank  gives  him  no 
right  to  its  proceeds,  although  she  verbally  r«- 
onested  him  to  deposit  and  use  them  as  his  own. 
Barclay,  J.,  dissentinff. 

In  bane.  Appeal  from  drcait  coart, 
Jackaon  connty;  J.  H.  Slotkb,  Jadfte- 

Action  by  William  McQaIre,  admtnls- 
tratur  of  Susan  M.  Allen,  against  William 
Allen,  to  recover  money  alleged  to  be  due 
aald  estate.  From  a  Jodftment  for  plain- 
tiff, defendant  appeals.    Alflrmed. 

John  C.  Wallace.  W&sh  Adams,  and  iV. 
J.  Ward,  for  appellant.  John  N.  South- 
era  and  Gates  A  Wallace,  for  respondent. 

Thomas,  J.  Black,  J.,  delivered  the 
opinion  on  behalf  of  the  majority  of  the 
indges  of  division  No.  1  in  this  case,  as 
follows: 

"William  McGoIre,  as  the  administra- 
tor of  the  Pfltnte  of  Mrs.  Susan  Allen, 
brought  this  action  against  William  Al- 
len, the  husband  of  the  deceased,  to  ro- 
cnver  the  proceeds  of  a  check.  The  facts 
are  these:  Mrs.  Allen  was  a  daughter  of 
Robert  Daniels,  who  died  in  1888,  and  his 
belra  constituted  Mr.  Anderson  a  trustee 
to  settle  the  estate.  On  the  28th  August, 
1883,  the  trustee  paid  Mrs.  Allen  $4,556  on 
account  of  her  distributive  share  of  her 
father's  eatatp,  by  a  check  payable  to  her 
order.  The  trustee  handed  this  check  to 
ber  husband,  the  defendant,  and  he  took 
it  borne,  and  gave  It  to  her.  She  signed 
ber  nameontbebackofthecbeck.and  then 
gave  it  back  to  him.  He  deposited  the 
eame  in  his  own  name,  and  used  the  pro- 
cp<>d8.  She  died  In  1S86.  The  evidence 
ahuws  thnt  Mrs.  Allen,  at  the  time  she 
handed  the  check  to  her  husband,  told 
bim  to  deposit  it  in  his  own  name,  so  Mc- 
<>uire  and  the  Parker  heirs  could  not  get 
the  money.  McOuIre,  who  is  the  admin- 
istrator suing,  was  her  son  by  a  former 
marriage,  and  the  Parker  heirs  were  chil- 
dren of  her  deceased  daughter  by  such 
former  marriage.  There  Is  much  other 
«vidPiice  to  the  effect-that  Mrs.  Allen  stat- 
ed un  several  occasions  that  she  had  given 
the  check  or  money  to  the  defendant; 
that  be  had  been  a  good  husband  to  ber; 
thnt  the  money  belonged  to  hiro,  and  he 
rould  do  with  It  as  he  pleased ;  that  Mc- 
4>nire  bad  not  treated  her  right,  and  she 
did  not  want  him  to  have  any  of  it. 
Some  of  these  statements  were  made  at 
a  time  when  the  defendant  was  using 
part  of  the  money  in  building  a  house 
apon  bis  own  land,  as  we  undei-stand  the 
evidence.  Hection  8296.  Rev.  St.  1^79.  first 
dtflares  that  any  personal  property.  In- 
cluding rights  in  action,  which  may  bave 
come  to  a  married  woman  during  the 
coverture  by  bequest,  gift,  inheritance, 
etc..  shall  be  and  remain  her  separate  prop- 
«-rty.  under  her  sole  control,  «tc.,  and  then 
provides:  'This  section  shall  not  affect 
the  title  of  any  husband  to  any  personal 
prfiperty  reduced  to  his  possession  with 
the  express  assent  of  his  wife:  provided, 
tbat  aucb  personal  property  shall  not  be 


deemed  to  have  been  reduced  topoaaeasion 
by  the  husband  by  his  use,  occupancy, 
cure,  or  protection  thereof,  bat  the  same 
shall  remain  her  separate  property,  un- 
less by  the  terms  of  said  assent  in  writing 
full  authority  shall  have  been  given  by 
the  wife  to  the  hnsband  to  sell,  incumber, 
or  otherwise  dispose  of  the  same  tor  bia 
own  use  and  benefit.' 

"1.  This  section  of  the  statute,  as  baa 
been  often  said,  produced  a  radical  change 
in  the  law  In  respect  of  the  right  of  the 
husband  to  his  wife's  personal  property. 
It  secured  to  her  her  personal  property 
and  choses  In  action  free  from  any  claim 
of  the  husband,  and  free  from  process  of 
law  for  bis  debts,  except  for  his  debts 
created  for  necessaries  for  the  wife  and 
family.  As  to  all  her  personal  property 
and  choses  In  action  she  Is  in  effect  a  Ame 
sole,  and  the  commnn-law  right  of  the 
husband  to  reduce  her  property  to  bis 
possession  is  restricted  to  the  method 
pointed  out  in  the  statute.  As  said  by 
this  court  in  the  case  of  Rodgers  v.  Bank, 
e9Mo.56U:  'To put  an  end  to  ail  investiga- 
tions, the  law  plainly  requires  the  assent 
of  the  wife  to  be  In  writing;'  and,  when 
speaking  of  this  legislation,  it  is  again 
said  In  that  case:  'It  is  the  obvious  In- 
tent of  our  recent  legislation  to  restrict 
within  the  narrowest  limits  the  power  of 
the  husband  over  his  wife's  personalty. 
Such  legislation  may  lead  to  hardships,  as 
it  does,  apparently,  in  the  present  case; 
but  tbe  judiciary  bare  no  concern  with 
the  policy  or  impolicy  of  legislative  enact- 
ments. The  legislature  have  required  the 
written  assent  of  the  wife  to  the  hus- 
band's reductions  of  ber  personal  prop- 
erty to  his  possession.'  Following  this 
early  ruling  and  tbe  plain  letter  of  tbe 
atatnte,  it  has  been  often  held  the  hus- 
band can  reduce  his  wife's  personalty  to 
his  possession  in  one  way  only,  namely, 
by  procuring  her  writteu  assent.  Brough- 
ton  V.  Brand.  94  Mo.  169.  7  S.  W.  Rep.  119; 
Gilllland  v.  GilUland,  96  Mo.  622.  10  S.  W. 
Bep.  139;  Hart  v.  Leete,  (Mo.  Sup.)  15  8. 
W.  Rep.  976. 

"2.  But  it  is  Insisted  the  blank  indorse- 
ment of  this  check  is  a  good  and  suffi- 
cient written  assent  on  the  part  of  tbe 
wife,  and  this  because  the  indorsemenl  of 
commercial  paper  in  blank  constltuteo  a 
complete  and  perfect  transfer  of  all  the 
Interest  of  the  Indorser,  and  invests  In  tbe 
indorsee  full  ownership  of  the  Dili.  A 
blank  indorsement  of  a  bill  for  value  does 
Import  all  this,  and  more;  the  same  as  If 
tbe  undertakings  were  written  out  in 
full.  These  Implied  agreements  are  a  part 
of  the  contract  created  by  the  blank  in- 
dorsement. But,  as  between  the  indorser 
and  Indorsee,  it  may  be  shown  that  the 
indorsement  was  upon  trust  for  some 
special  i>nrpose,— as  from  a  principal  to 
an  agent,— to  enable  him  to  use  the  In- 
strument or  money  In  a  particular  way; 
or  for  collection  merely.  1  Daniel,  Neg. 
Inst.  (3d  Ed.)  S  721.  The  indorsement  In 
this  case  was  without  consideration,  and 
was  Just  such  an  Indorsement  as  would 
have  been  proper  had  the  check  been 
banded  to  the  husband  for  tbe  purpose  of 
collecting  the  mone.r  for  the  wife.  The 
mere  indorsement  of  the  check  bjr  the  wife. 
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and  dflHr«i7  tberaot  to  tbe  husband,  is 
not  an  exprem  araent  that  be  may  collect 
tbe  muney  lor  bis  own  nae  and  benefit. 
Franc  v.  Nonllinger,  41  Oblo  St.  2»8.  Oar 
statute  still  allows  tbe  busband  to  reduce 
bis  wife's  personal  property  to  bis  pos- 
session, but  tbls  only  witb  ber  express  as- 
sent. Tbe  word  'express'  Is  used  in  Its 
ordinary  legal  slKuiflcatlon  in  contradis- 
tinction to  '  implied ; '  as,  *  express '  war- 
ranty, an  'express'  contract.  But  tbe 
statute  goes  farther,  and  says  tbe  terms 
of  tbis  express  assent  must  be  in  writing, 
and  give  tbe  husband  full  authority  to 
sell,  incumber,  or  otherwise  dispose  of  tbe 
property  for  his  own  use  and  benefit.  It 
is  therefore  clear  that  implied  agreements, 
whether  arisinK  from  a  blank  Indorsement 
or  otherwise,  do  not  satisfy  the  demands 
of  this  statute.  Tbe  terms  of  the  assent 
must  be  set  forth  In  the  writing  giving  tbe 
consent,  and  that  was  not  done  in  tbls 
case. 

"3.  An  instractlon  was  twked  by  the  de- 
fendant, based  upon  the  theory  that  Mrs. 
Allen  could  and  did  make  a  parol  grift  of 
the  check  to  her  husband,  which  Instruc- 
tion was  refused.  There  was  evidence  to 
support  the  instruction,  so  the  question  is 
whether  a  parol  gilt  by  her  conferred 
npon  him  a  full  and  complete  title  to  tbe 
check  and  the  money  it  represented.  It 
seems  to  be  well-settled  law  that  a  mar- 
ried woman  may  bestow  her  separate 
property  in  equity,  by  appointment  or 
otherwise,  npou  ber  husband,  as  well  as 
npim  a  stranger.  2  Story,  £q.  §  1S95. 
But  courts  of  equity  always  examined 
such  a  transaction  with  great  care  and 
caution,  to  see  tbat  tbe  wife  acted  from 
ber  own  will  and  wish,  and  not  frum  any 
undue  influence.  Says  Schonler:  'While 
instances  of  gifts  or  voluntary  convey- 
ances from  husband  to  wife  are  most 
commonly  considered,  gifts  from  wife  to 
husband  are  by  no  means  r»re.  But  in 
the  latter  instance  fraud  or  undue  Influ- 
ence may  be  reasonably  suspected,  and 
transactions  of  this  sort  are  scrutinised 
by  the  courts  with  great  care.  Before  the 
wife's  separate  use  was  established  in 
chancery,  little  or  no  occasion  could  arise 
for  the  wife  to  bestow  her  personal  prop- 
erty upon  her  husband,  for  tbe  law  suffi- 
ciently bestowed  it  without  ber  aid.' 
Schouler,  Hnsb.  &  W.  §  890.  Our  statute, 
before  quoted,  secures  tn  the  wife  her 
cboses  In  a!:tlou  and  personal  property, 
and  declares  that  tbe  same  shall  remain 
her  separate  property,  and  under  ber  sole 
control.  This  statute,  however,  accord- 
ing to  Its  own  terms,  does  not  affect  the 
title  of  the  husband  to  any  of  the  wife's 
personal  property  reduced  to  his  posses- 
sion witb  ber  express  written  assent. 
The  question,  then,  is  whether  tbe  hus- 
band can  acquire  bis  wife's  separate  stat- 
utory property  by  a  parol  gift,  and  we 
conclude  he  cannot,  and  for  these  rea- 
sons :  He  cannot  acquire  it  by  reducing  it 
to  his  possession  with  her  parol  consent. 
Now,  it  Is  difficult  to  draw  any  distinc- 
tion between  a  parol  gift  of  personal 
property  by  the  wife  to  the  husband  and 
a  reduction  of  the  same  property  to  his 
possession  with  her  parol  assent.  The 
one  being  prohibited  by  tbe  atatate,  the 


other  moat  be  prohibited ;  tor  there  is  no 
real  or  substantial  dilferenee  between  the 
two  transactions.  In  construing  and  ap- 
plying tbls  statute  we  must  look  to  thesub- 
stance  of  tbe  particular  transaction,  and 
not  simply  to  the  name  by  which  it  may 
be  called.  To  attempt  to  build  op  any 
distinction  between  a  parol  gift  by  the 
wife  to  her  husband,  and  a  reduction  of 
her  property  to  bis  possession  witb  her 
parol  assent,  is  to  break  down  and  de- 
stroy tbe  statute.  The  statute  may.  and 
in  this  case  appears  to,  work  out  a  bard- 
ship,  but  the  remedy  is  with  the  legis- 
lature. As  to  whether  the  wife  may,  for 
a  valuable  consideration,  sell  and  transfer 
ber  statutory  separate  property  to  her 
husband  in  tbe  manner  and  by  the  means 
that  she  may  sell  and  tranler  it  to  a  third 
person,  we  express  no  opinion,  for  that  is 
not  the  case  In  band.  The  Judgment  must 
be,  and  Is,  therefore,  affirmed. " 

Full  argument  was  had  before  the  court 
in  banc,  and  after  careful  examination  of 
the  questions  involved  we  adhere  to  tlie 
result  reached  in  division  No.  1,  as  well  as 
the  reasoning  upon  which  the  result  was 
reached.  Tbe  most  perplexing  problems 
the  courts  have  to  deal  with  grow  out  of 
the  property  rights  of  husband  and  wife, 
owing  to  their  close,  confidential,  and 
business  relations.  Tbe  possession  of  per- 
sonal property  by  one  is  usually  the  pos- 
session by  the  other,  so  far  as  appearances 
go.  Judicial  history  teaches  tbat  bos- 
band  and  wife  can,  with  great  facility 
and  plausibility,  impress  transactions  be- 
tween themselves  with  that  legal  effect 
which  their  interest  or  caprice  may  dic- 
tate; and  It  was  no  donbt  this  considera- 
tion that  impelled  tbe  legislature  to  enact 
the  statute  referred  to  in  Judge  Black's 
opinion  herein.  Very  able  and  exhaustive 
arguments  have  been  presented  to  show 
that  the  Indorsement  in  blank  of  a  bill, 
bond,  or  note  by  a  wife,  and  delivery  thereof 
to  ber  hnsband,  meets  the  requirements  of 
the  statute.  We  do  notthlnk'so.  Without 
attempting  to  state  what  the  writing  re- 
quired by  the  statute  mast  be  in  form  and 
substauce  In  all  cases,  we  will  say  that  it 
must  unequivocally  transfer  the  title  to 
tbe  property  to  tbe  husband.  And  it  Is 
evident  a  blank  indorsement  of  negotiable 
paper,  giving  it  the  fall  effect  the  law  at- 
taches to  it,  is  not  such  a  writing,  for  it 
is  conceded  that  the  contract  created  by 
a  blank  indorsement  is  an  implied  one. 
and  may  be  explained  by  parol.  If  it 
should  be  held  that  an  indorsement  and 
deliveiT  of  negotiable  paper  was  a  writ- 
ing, within  the  meaning  of  the  statute, 
tbe  very  evils  the  legislatore  intended 
to  remove  would  still  remain.  If  it  was 
found  to  be  to  the  interest  of  the  parties 
to  say  it  was  an  absolute  transfer  of  tbe 
title,  tbe.v  could  say  tbat;  if  it  was  to 
their  interest  to  say  tbat  the  indorsement 
and  delivery  to  the  husband  was  merely 
to  anthoriie  him  to  collect  tbe  money  for 
tbe  wife,  they  could  say  that;  and  in 
either  case  It  would  be  a  difficult  matter 
to  contradict  them.  The  best  interests  of 
busbaud  and  wife  and  their  creditors  and 
others  dealing  witb  them  require  some 
fixed  rale  by  which  their  rights  can  be  as- 
certained and  adjndicated.   Tike  Jadgment 
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is  affirmed.    All  concar,  except  Barclay, 
J.,  wbo  dlsaenta. 

Barclat.  J.,  {dlaaentiag.)  This  cotie  baa 
considerable  impo'rtaDce.  It  directly  in- 
volves (among  other  Issaea  of  law)  the 
proper  interpretation  of  a  large  clans  of  in- 
dorucments  of  commercial  paper. 

I.  Vie wlngr  It,  first,  from  the  stand-point 
talcen  in  the  foregoing  opinions,  is  the  con- 
tract ot  indorsement  an  express  or  an  Im- 
plied one?  It  is  held  therein  to  be  implied 
unly.and  the  resaltls  madeto  turn  on  that 
distinction.  It  is  held  that  a  wife's  In- 
dorsement to  her  hasband  ot  a  check 
-drawn  to  her  order  (and  which,  admitted- 
ly, represented  her  separate  property)  is 
not  an  "express  assent"  by  her  "in  writ- 
ing, "conferring  "fall  authority"  "to  sell, 
incumber,  or  otherwise  dispose  of  the 
Bame  torhis  own  use  and  benefit."  It  is 
stated  that  a  blank  Indorsement  "for 
▼alue  does  Import  all  this,  and  more;" 
but  that  Import  is  said  to  be  "Implied," 
and,  because  not  "express,"  the  Indorse- 
ment is  held  Inoperative  to  pass  title  to 
the  indorsee  In  this  Instance.  An  Indorse- 
ment In  blank  has  always  seemed  to  me 
an  expresscontract.  To  adopt  the  words 
of  another:  "It  is  a  commercial  contract, 
and  is  not  in  any  proper  sense  a  contract 
implied  by  the  law.  much  less  an  Inchoate 
or  imperfect  contract.  It  is  an  express 
-contract,  and  is  In  writing,  some  of  the 
terms  uf  which,  according  to  the  custom 
of  merchants  and  for  the  convenience  of 
-commerce,  are  usually  omitted,  but  not  the 
less  ou  that  account  perfectly  understood. 
All  its  terms  are  certain,  fixed,  and  defi- 
nite, and,  when  necessary,  supplied  by 
that  commou  knnwledge,  based  on  uni- 
versal custom,  which  has  made  it  both 
«afe  and  convenient  to  rest  the  rights  and 
obligations  of  parties  to  such  instraments 
tipon  an  abbreviation.  Su  that  the  mere 
name  of  the  indorser,  signed  hpon  the 
back  ot  a  negotiable  Instrument,  coove.vs 
and  expresses  his  meaning  and  intention 
as  fally  and  completely  as  if  he  had  writ- 
ten out  the  customary  obligation  of  his 
■contract  in  full."  Martin  v.  Cole.  (1881. n04 
U.  S.  30.  The  language  Just  quoted  was 
applied  to  a  case  where  the  point  ot  de- 
cision was  whether  or  not  the  contract 
(created  b.y  an  Indorsement)  was  a  con- 
tract "In  writing."  It  was  held  that  it  was 
In  all  Its  parts.  That  case  has  since  been 
rited  approvingly  and  followed  In  Falk  v. 
Moelis.  (1888,)  127  U.  S.  597,  8  Sup.  Ct.  Rep. 
1319.  and  De  Witt  v.  Berry,  (1890,)  134  D. 
8.  3U6. 10  Sup.  Ct.  Rep.  536.  The  principle 
underlying  Martin  v.  Cole  has  been  recug- 
Dlsed  in  Missouri  in  the  cases  excluding  ev- 
idence of  contemporaneous  verbal  agree- 
ments varying  the  contract  of  indorse- 
ment. Such  evidence  has  been  rejected, 
because  that  contract  has  been  treated  as 
It  written  out  at  large.  Rodney  v.  Wilson, 
(1&H7.)  07  Mo.  123;  Beeler  v.  Frost,  (1879.) 
70  Mo.  185;  Lewis  v.  Danlap,  (1880,)  72 
Mo.  174;  Gardner  y.  Matthews,  (1884.)  81 
Mo.  627.  In  those  Jurisdictions  where  such 
evidence  bos  been  admitted,  a  reason  as- 
signed therefor  has  been  that  the  contract 
of  Indorsement  was  merely  an  Implied 
one,  and  hence  that  a  different  verbal 
agreement  by  the  parties  in  any  particu- 


lar case  might  be  shown  without  thereby 
contradicting  a  writing.  Ross  v.  Espy, 
(1870.)  66  Pa.  St.  481,  and  Johnson  v.  Mar- 
tlnus.  (1827.)  9  N.  J.  Law,  144,  am  types 
ot  rulings  to  that  effect.  The  latter  has 
beeu  overruled  by  Chaddock  v.  Vanness, 
(1871,)  36  N.J.  Law,  617.  But  that  idea 
has  not  been  received  favorably  in  this 
state,  as  the  group  of  our  home  decisions 
above  cited  will  show.  Those  cases  in- 
dicate that  thia  court  then  regarded  an 
Indorsement  as  fully  expressing  the  entire 
agreement  It  is  admitted  to  "import." 
Compare  Halford  v.  Railway  Co.,  (18.51,) 
16  Adol.  &  B.  (.N.  S.)  442.  The  adjective 
"express"  Is  defined  by  Worcester  to  mean 
"given  in  direct  terms;"  "definite;"  "ex- 
plicit;" "plain;"  "manifest;"  and,  as  an 
illustration  of  these  meaninga,  he  cites 
this  quotation :  "  By  formal  express  con- 
sent. Hooker."  Webater  givea,  among 
others,  these  deflnitions:  "Directly 
stated;"  "clear;  plain;  as.  express  con- 
seut. "  (The  Italics  are  in  the  originals.) 
Does  the  full  effect  or  "Import"  of  an  in- 
dorsement In  blank  fall  witbiu  the  range 
of  these  definitions?  It  seems  to  me  it 
does.  Such,  at  least,  is  the  significance 
such  indorsement  has  in  the  law-mer- 
cbant,  though  it  seems  not,  at  present,  in 
the  law  of  husband  and  wife. 

2.  A  logical  and  necessary  dednction 
from  the  conclusion  reached  by  my  breth- 
ren is  that  an  ordinary  indorsement,  in 
blank,  of  commercial  paper  by  a  wife  to 
her  husband  (at  least  where  their  rela- 
tionship is  exhibited  on  the  paper,  oris 
known  to  the  taker)  does  not  subject  her 
(with  respect  to  her  separate  statutory 
estate)  to  the  liability  of  an  Indorser  to 
subsequent  indorsees.  The  facts  here  are 
that  the  check  was  paid  by  the  bunking 
company  on  which  it  was  drawn,  in  ac- 
cordance with  the  supposed  indorsement 
by  the  payee.  The  check  was  produced  at 
the  trial  from  the  custody  of  a  third  party 
to  ic,  and  then  appeared  duly  indorsed,  as 
has  been  stated.  The  inference  from  such 
a  state  of  facts,  unexplained.  It  seems  to 
me.  Is  that  the  indorsement  was  for  value; 
hence  the  holder  was  entitled  to  recover 
upon  the  check  according  to  its  terms. 
But  the  consideration  of  the  transfer  is 
open  to  Inquiry  between  immediate  par- 
ties; and,  if  resort  be  had  to  the  extrinsic 
evidence  to  that  point  In  this  case,  it  dis- 
closes, without  contradiction,  that  the 
wife  Intended  the  transaction  as  a  gift  ot 
the  fund  in  question  to  her  husband;  and 
that  she  likewise  Inteuded  to  prevent  ita 
reaching  the  bands  of  those  to  whom  it 
will  now  go  under  the  final  rulings  here- 
in. That  evidence  affirmatively  shows 
that  the  title  to  the  check  and  fund  was 
Intended  to  pass  to  the  husband  absolute- 
ly, as,  prim*  faeie,  it  did  pass  by  the  in- 
dorsement. The  facts  in  question  occurred 
in  August,  1888.  alter  the  act  of  that  year, 
(Sees.  Acts  1888,  p.  118.)  relating  to  mar- 
ried women,  took  effect.  The  latter  added 
to  section  8296  ot  the  Revision  of  1870,  as 
quoted  in  the  first  opinion  above,  the  fol- 
lowing language,  viz.:  "And  any  such 
married  woman  may,  in  her  own  name,  and 
without  Joining  her  husband  as  a  party 
plalntitf,  institute  and  maintain  any  ac- 
tion, in  any  ot  the  courts  ot  thi^  state  bav- 
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Ins  JarlsdlctloB,  tor  the  recovery  ot  any 
Buch  personal  property,  including  rlKbte 
in  action,  as  aforesaid,  with  tlie  same 
force  and  effect  as  it  eocli  married  woman 
wan  a  feme  sole.  Any  ludgment  for  costs 
in  any  sucli  proceeding  rendered  against 
any  sucb  married  woman  may  bo  satisfied 
out  ot  any  sepnrate  property  of  sucli  mar- 
ried woman,  subject  to  execution. "  View- 
ing the  section  in  its  entirety,  what  is  its 
true  uieaning^with  reterence  to  the  point 
of  present  difference?  "Reduction  to  pos- 
sosRlon"  is  a  pbruse  well  Itnown  to  the 
law.  A  husband,  under  the  common  law. 
might  bare  reduced  sucb  a  piece  of  com- 
mercial paper  to  bis  possession,  by  himself 
indorsing  his  wife's  name  thereon,  and 
negotiating  it,  as  well  as  by  other  acts  of 
bis  own  towards  it.  The  statute  was  in- 
tended to  prevent  the  acqulslti'm,  by 
any  act  uf  the  husband  alone,  of  title  to 
the  wife's  statutory  separate  property, 
and  to  exclude  the  inference  of  any  trans- 
fer of  such  title  to  him  by  reason  ot  any 
act  ot  his  (of  which  specltlc  Illustrations 
are  mentioned,  namely,  **  by  his  use,  occu- 
pancy, care,  or  protection  thereof")  with- 
out her  "express  written  assent"  thereto; 
bnt  it  seems  to  me  tt  wns  never  intended 
to  deprive  her  ot  the  full  enjoyment  of  sucta 
personal  property  by  interfering  with  its 
transfer  by  her  own  act,  it  talcun  in  good 
faith  and  ot  her  own  tree  will.  The  opin- 
ions of  my  brethren  admit  that  she  might 
thus  diiipose  of  her  equitable  sole  and  sep- 
arate estate  of  this  nature,  even  to  her 
husband ;  yet  tbey  declare  she  cannot  do 
the  like  with  such  separate  property  as 
this  statute  rests  in  h^r.  The  reason  for 
such  a  distinction,  as  well  as  the  distinc- 
tlun  itself,  is  too  delicate  for  me  to  discern, 
notwithstanding  the  able  efforts  to  point 
it  nut.  The  first  part  of  thesectionshonld 
not  l>e  lost  slglit  ot  entirely  in  so  close  a 
scrutiny  of  the  proviso.  The  prime  object 
of  the  former  is  to  Invest  the  wife  with  the 
title  to  sucb  property,  and  with  Its  "sole 
control."  The  right  to  dispose  of  it  by 
honest  gift  or  otherwise,  as  she  may  see 
fit,  is  one  ot  the  most  Important  and  val- 
uable incidents  ot  complete  title  and  con- 
trol. She  has  the  right  to  sue  tor  it  alone, 
and  should  be  conceded  the  enjoyment  ot 
all  the  benefits  of  legal  ownership.  All 
parts  of  the  section  should  be  given  full 
force,  if  possible.  Limitations  upon  her 
rights  as  owner  should  not  be  extended 
by  construction  beyond  the  plain  words 
of  the  law.  In  Ueorgia,  under  a  statute 
prohibiting  a  sale  by  the  wife  to  her  hus- 
band, without  nn  approval  by  order  of 
court.  It  was  held  that  a  gift  by  her  to 
him  was  not  within  the  inhibition.  Cain 
V.  Ligun,  (1883.)  71  Ga.  692.  That  decision 
well  applies  tlie  principle  Just  stated.  The 
transfer  ot  commercial  paper  to  the  hus- 
band, in  this  case,  by  the  wife's  regular  in- 
dorsement In  blank,  does  not  seem  to  me 
a  reduction  to  possession  by  him,  within 
the  meaning  ot  our  statute.  The  act 
which  gave  the  transaction  life  and  legal 
vigor  was  her  act,  not  bis.  As  to  such 
separate  estate,  her  indorsement  of  a  ne>' 
gotlable  instrument  should  have  the  same 
force,  and  be  attended  with  like  conse- 
quences, as  if  she  were  single.  The  effect 
of  the  ruling  ot  my  learned  associates  ap- 


pears to  me  to  limit  both  ber  rights  and 
liabilities,  respecting  such  property,  to  a 
compass  too  narrow  to  embrace  the  full 
intent  and  meaniog  ot  the  law  on  the  sub- 
ject. These  are,  briefly,  some  of  the  rea- 
sons that  have  le<1  me  to  enter  tblsro- 
spectful  dissent  from  the  conclusion  an- 
nounced by  them. 


Wilson  v.  St.  L.ouib  &  S.  F.  Rt.  Co.  et  «/. 

(Supreme  Court  of  Missouri,  Division,  No.  1. 
Dea22, 1881.) 

JCDGMENT     AOAtNST     CORPOKATIOX  —  EiZECCTZOir 

A0A1M8T  Non-Rbsident  Stockboldbh — Frocbd- 
UKB— Fbrsoxai,  Bbrvicb  or  NOTICB — RiOBTS  or 

PUKOHABBB. 

1.  Under  Rev.  St.  1879,  a  81,  J  786,  authoris- 
ing execution  on  a  jadgrment  against  a  corxiora- 
tlon  to  be  issoed  asainBt  a  stockholder,  to  the 
amount  of  the  unpaid  balance  of  his  stoclc,  upoa 
order  of  coart,  made  "after  ■ufBoient  notiue  ia 
writing  to  the  person  sought  to  be  charged, "  but 
not  prescribing  any  method  ot  service  uf  such  no- 
tice, personal  service  thereof  on  a  stockholder 
without  the  state  Is  a  nullity,  and  eveiy  subse- 
quent step  dependent  thereon  Is  void.  The  pro- 
vision of  section  761  of  the  same  chapter,  that  alt 
notices,  etc.,  "required  In  the  progress  of  any 
cause,  shall  be  served  in  like  manner  as  In  other 
civil  causes, "  refers  to  interlocotory  notices,  not 
to  those  by  which  the  action  Is  begun ;  and  sec- 
tions asOS,  8506,  providing  that  notioes  may  be 
served  "by  delivering  to  the  party  or  his  attor- 
ney a  copy,"  etc,  and  that,  if  the  "adverse 
party"  does  not  reside  in  the  state,  the  notice 
"may  l>e  put  up  In  the  olllce  of  the  oierk  of  the 
court  wherein  the  suit  is  pending  or  the  proceed- 
ings are  intended  to  be  had, "  contemplate  a  suit 
pending  in  a  court  which  has  already  acquired 
jurisdiction  of  the  party  to  be  served  with  the 
notice. 

3.  In  such  case  the  remedy  of  plaintiff  is  by 
motion  in  the  nature  of  an  action  at  law,  m 
which  defendants,  being  non-residents,  are  to  be 
proceeded  against  in  the  usual  manner. 

8.  In  such  a  proceeding,  whether  iMgnn  by 
writ  or  notice,  the  means  employed  to  obtain  Ju- 
risdiction qf  defendants  is  properly  denominated 
"process, "  and  must  ccnform  to  the  law  in  re 
spect  to  the  service  of  process  against  non-resi- 
dents. 

i.  A  non-resident  stockholder  Is  in  no  sense 
a  party  to  an  action  against  the  corporation  to 
whicb  he  belongs,  so  as  to  obviate  the  necessity 
of  proceeding  against  him  as  a  non-resident,  out 
an  application  for  execution  a^nst  him  on  s. 
judgment  against  the  corporation,  under  Rsv.  St. 
187tt,  {  786. 

fi.  Process  by  notice  against  a  stockholder, 
in  such  case,  is,  in  sabstanoe  and  effect,  a  pro- 
cess  of  garnishment,  and  therefore  an  original 
proceeding,  independent  of  the  judgment  against 
the  corporation,  so  that  such  notice  must  he 
served  on  a  non-resident  in  the  same  manner  a>. 
ordinary  process  of  garnishment 

6.  Certain  stock  belonging  to  non-resident 
stockholders  residing  in  the  city  of  New  Tork 
was  sold  Tuder  exeoution  issued  in  Hlssoori  od  %. 
judgment  there  obtained  against  the  corporation. 
Rewi,  in  an  action  by  the  purchaser  to  compel 
the  corporation  to  place  his  name  on  its  transfer 
books,  that  the  failure  of  the  non-resident  stock- 
holders to  appear  and  testify  as  to  a  transfer  of 
the  stock  made  by  them  prior  to  the  levy  of  the 
execution  should  not  operate  to  their  preiudioe, 
they  being  unfamiliar  with  the  details  of  snob 
transfer,  which  was  made  by  their  subordinates 
In  Hlssonrl. 

7.  A  by-law  of  a  corporation  forhiddlng  s 
transfer  of  stock  by  transfer  of  the  stock  oertifl- 
cate  only,  in  place  of  transfer  on  the  books  of 
the  oomnany,  cannot,  in  the  absence  of  statntocr 
prohlbitiOD,  render  such  transfer  Invalid. 

8.  Such  transfer  is  good  agslnst  aa  sKScotioa 
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eraditor  of  the  stockholder,  who  had  no  notice  of 
the  transfer  when  the  ezecntion  was  levied  on 
the  stock,  but  was  notified  thereof  before  he  pur- 
chased the  stock  at  a  sale  under  the  execution. 

Error  to  St.  Loula  circuit  court;  Alios 
M.  Tbatkr,  Judge. 

Action  by  W.  C.  Wlloon  against  the  St. 
LoqIb  &  San  Francisco  Itailway  Company 
RDd  J.  &  W.  Seligiuan  &  Co.  to  compel 
defendant  railway  company  to  place 
plalntiir's  name  on  its  transfer  stock- 
bookH  as  uwiipr  of  certain  shares  of  its 
Btuck  pnrchaHed  by  plalntirt  on  execution 
iasned  against  defendants  Seligman  &  Co. 
as  stock bolilers,  on  a  Jndgment  against 
tbe  company's  predecessnr,  tlie  Memphis, 
Carthage  ft  Northwestern  Railway  Com- 
pany. Jndgment  for  defendants.  Plain- 
tiff  appeals.    AQIrmed. 

Botstord  A  WllUams,  for  plaintiff  in 
error. 

There  are  three  qnestlons  in  this  case: 
F/rfit,  whether  the  court  had  Jurisdiction 
In  tbe  suit  by  plaintiff  against  the  Mem- 
phis. Carthage  ft  Northwestern  Railroad 
Couipany,  on  the  notices  given  and  served, 
to  render  a  Judgment  and  award  o(  execu- 
tion against  the  defendants  Heligmau,  as 
stockholders  In  said  company;  aecoud, 
whether  plaintiff,  having  pun:based  at  ex- 
ecution sale  the  stock  Id  defendant  corpo- 
ration standing  on  its  stock-book  in  the 
Sellgmans' name,  vvithout  notice,  at  the 
time  of  the  levy  of  execution,  that  the 
stuck  certificate  had  t)een  sold  and  trans- 
ferred by  Sellgmans  to  other  parties  prior 
to  tbe  levy,  acquired  any  right  to  such 
stock  by  bis  purchase;  third,  whether  if 
snch  award  of  execution  was  valid,  and 
such  purchase  by  plaintiff  conferred  on 
him  a  superior  right  to  such  stock,  the 
pendency  of  Sellgman's  suit  against  plain- 
tiff and  the  railway  company,  in  the  Unit- 
ed States  circuit  court,  to  set  aside  and 
cancel  the  execution  and  sale,  is  a  bar  to 
the  prosecution  of  this  suit. 

(1)  The  affidavit  of  Jesse  Seligman,  filed 
in  the  probate  conrt,  was  admissible  to 
prove  tbe  partnership  of  the  Sellgmans. 
Rev.  St.  1H79,  9  2315.  Tbe  failure  of  a  par- 
ty to  a  suit  to  testify  to  facts  within  his 
knowledge,  and  put  in  issue  by  him,  raises 
a  presumption  against  him.  Baldwin  v. 
Whitcomb,  71  Mo.  658:  Goldsby  v.  John- 
son, 82  Mo.  605;  2  Whart.  Ev.  §  J266. 
Where  a  party  gives  a  reason  for  his  con- 
duct and  decision,  touching  anything  in- 
volved in  a  controversy,  he  cannot,  after 
litigation  has  begun,  change  his  ground, 
and  put  his  conduct  upon  another  and  m 
dllTerent  consideration.  Railway  Co.  ▼. 
McCarthy,  90  U.  S.  267.  Where  an  execu- 
tion plaintiff  claims  the  property  against 
thr  execution  defendant,  such  defendant 
ctinnot  defeat  the  plaintiff's  recovery  by 
setting  op  an  ontstanding  title.  Laugh- 
lin  V.  Stone,  6  Mo.  48;  Boyd  v.  Jones,  40 
Mo.  202;  Matney  V.  Graham.  69  Mo.  190; 
Jackson  v.  Bash,  10  Johns.  228.  The  con- 
stitution and  laws  of  Missouri  contem- 
plate that,  as  against  Judgment  creditors 
of  stockholders,  the  title  to  such  stock 
4ball  be  determined  and  pass  only  by  a 
transfer  on  the  books  of  the  corporation. 
I'oDst.  art.  12,  S  15;  Rev.  St.  1879,  p.  86. 
Tbe  provisions  regulating  transfers  of 
stock,  determining  who  are  stockholders, 


and  defining  their  rights  andllablHties  ar» 
as  follows:  Rev.  St.  1879,  c.  21,  S5  706, 
714,  716,  720,  736,  787,  739.  841;  and,  as 
to  the  statutory  provisions  governing  the 
levy  and  sale  of  corporate  stock  under 
execution,  see  Rev.  St.  1879,  c.  82,  §§  2364, 
236B,  2364,  2870,  2801.  The  holder  of  the 
certificate  Is  not  the  owner  of  the  stock. 
Pullman  v.  Upton,  96  U.  S.  328;  Bank  v. 
Case,  99  U.  S.  681 ;  Railway  Co.  v.  Moss. 
14  Beav.  64;  Adderly  v.  Sturm,  0  Hill,  624; 
Wbeelock  v.  Kust,  77  HI.  296;  Miller  v. 
Insurance  Co.,  50  Mo.  65;  Mcdaren  r. 
Franciscus,  43  Mo.  468;  Erskiue  v.  Lo wen- 
stein,  82  Mo.  301 ;  Fowler  v.  Ludwlg,84  Me. 
465;  Thorap.  Stockh.  c.  13.  pp.  246-807. 
As  to  rights  of  a  purchaser  of  stock  under 
execution  sale,  see  Kahn  v.  Bank,  70  Mo. 
262.  A  transfer  of  stock  in  a  corporation, 
if  not  entered  upon  tbe  stock-books,  is 
not  good  against  a  Judgment  creditor  ac- 
quiring a  lien  by  virtue  of  an  execution, 
and  purchase  at  execution  sale,  witbunt 
notice  of  the  transfer  before  or  at  the  time 
of  the  levy.  Fisher  v.  Bank,  5  Gray,  378; 
Bank  V.  Willlston,  188  Mass.  244;  Bank  t. 
Oridley,  91  111.  467,  citing  PInkerton  v. 
Railroad  Co.,  42  N.  H.  446.  See  Shipman 
V.  Insurance  Co.,  29  Conn.  246,  citing  Dut- 
ton  V.  Bank,  18  Conn.  408 ;  also  Colt  v. 
Ives,  81  Conn.  25;  Scripture  v.  Soapstone 
Co.,  60  N.  H.  671.  No  transfer  of  a  certifi- 
cate of  capital  stock  will  secure  tbe  share 
of  stock  from  attachment,  against  tbe  as- 
signor, until  tbe  transfer  is  entered  upon 
tbe  stock-book  of  tbe  corporation.  Bank 
V.  Cutler,  49  Me.  815,  52  Me.  609;  FIske  v. 
<:arr,  20  Me.  3U1 ;  Bank  v.  Burr,  24  Me.  256; 
Sabin  v.  Bank,  21  Vt.  353;  Cheever  v. 
Meyer.  62  Vt.  66;  Bank  ot  Commerce's  Ap- 
peal, 78  Pa.  St.  59;  Oeyer  v.  Insurance  Co., 
8  Pitts  B.  41 ;  Railroad  Co.  v.  Griffith,  76 
Va.  918;  State  v.  Bank,  89  Ind.  802;  Jones 
V.  Latham,  70  Ala.  164,  citing  Daniel  v. 
Sorreils,  9  Ala.  436;  Jordan  v.  Mead,  13 
Ala.  247;  Governor  v.  Davis,  20  Ala.  366; 
Devendell  v.  Hamilton,  27  Ala.  156;  Pres- 
ton V.  McMillan,  68  Ala.  84.  See  Weston 
V.  Mining  Co.,  6  Cal.  186,  6  Cat.  425;  Naglee 
V.  Wharf  Co.,  20  Cnl.  633;  People  v.  El- 
more, 85  Cal.  665;  Brewster  t.  Sime,  43 
Cal.  189;  Thompson  v. Toland.  48  Cal.  113; 
Winter  v.  Mining  Co. ,68  Gal. 428:  Ex  parte 
Murphy,  51  Wis.  519,8  N.  W.  Rep.419.  The 
precise  question  in  the  case  at  bar  has 
never  been  before  the  United  States  su- 
preme court  for  adjudication;  but  see 
Bank  V.  Laird,  2  Wheat.  890;  Black  t. 
Zaciiarie,  SHow.  483;  Bank  v.  Lanier,  11 
Wail.  869;  Johnston  v.  Lafiin,  103  U.  8. 
800;  Iron  Co.  v.  Lissberger,  116  U.  8.  8,  6 
Sup.  Ct.  Rep.  241.  There  is  a  class  ot 
cases  frequently  cited  as  holding  that  laws 
providing  tor  the  transfer  of  shares  upon 
the  books  of  the  corporation  are  to  ena- 
ble the  company  to  know  who  should 
have  dividends  and  who  should  vote,  and 
not  intended  for  the  benefltof  thecreditors 
of  the  individual  shareholders.  Strange 
T.  Railroad  Co.,  68 Tex.  162.  Thesecasesare 
collected  In  Continental  Nat.  Bank  ▼.  Eliot 
Nat.  Bank,  7  Fed.  Rep.  872,  878.  but  they 
dn  not  support  the  doctrine  announced  in 
that  case;  and  see  Van  Norman  t.  CIrcolt 
Judge,  45  Mich.,  204,  7  N.  W.  Rep.  706;  Na- 
bring  V.  Bank,  58  Ala.  204;  National  Bank 
of  New  London  V.  LakeShoreft  M.  S.  R.  Co.; 
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S10blo8t.831.  Prior  to  the  conatttutloiial 
provision  tlie  public  tiad  no  access  to 
r^stries  ot  traDSfera  of  stoclc.  1  Was.  St. 
p.  299,  §  6;  Oriswold  t.  Seligmao,  72  Mo. 
119.  Books  Icept  under  the  constitutional 
provision  are  public  regristries,  bnt  ttiere 
has  been  no  decision  on  tbe  question  by 
the  supreme  court.  See  Insurance  Co.  v. 
Uoodfellow,  9  Mo.  149;  Sprlnc  Co.  v.  Uar. 
rls,  20  Mo.  882;  White  r.  Salisbury,  33 
Mo.  160;  Trust  Co.  v.  Abie,  48  Mo.  186; 
Kaha  v.  Banit,  70  Mo.  262;  Bank  v.  Ulch- 
ards.  74  Mo.  77,  afflrining  6  Mo.  App.  454; 
Robinson  v.  Bank.  95  N.  Y.  6:i7-644.  The 
equities  of  the  holders  of  the  certiflcatns 
should  not  override  tbe  leKal  rights  of 
plaintiff.  A  Judgment  permitting  a  reg- 
ister of  the  stock  in  plaintiff's  name  would 
protect  the  company  against  a  claim  as- 
serted by  the  holders.  Williams  v.  Bank, 
6  Blatchf.  59;  Spragne  v.  Manufacturing 
Co.,  ]U  Blatrbt.176;  Friedlander  v.Slaugh- 
ter-House  Co.,  »1  La.  Ann.  523.  The  hold- 
ers could  and  should  have  had  tbe  stuck 
transferred  on  the  company's  books  prior 
to  the  levy.  Webster  v.  Upton,  91  U.  S.  71. 
(2)  The  personal  service  of  notice  in  the 
dty  of  New  York,  and  thn  posting  ot  tbe 
notice  In  the  clerk's  office,  gave  the  circuit 
court  Jurisdiction  against  the  iiieligmans. 
Tbe  stock  held  by  the  Bellgmans  In  the 
Carthage  corporation  is  subject  to  taxu- 
tlon  at  its  domicile  in  this  state,  (2  Rev. St. 
187»,  §§  6692-6694;  Curtis  v.  Ward,  58  Mo. 
295;  Tappan  v.  Bank,  19  Wall.  490;)  and 
cuuld  only  he  transferred  by  them  on  the 
bdoks  of  the  company,  ( Mor.  Prlv.  Corp.  gj 
821-^25;  State  v.  Railroad  Co.,  45  Wis.  579; 
Story,  Confl.  Laws,  §  S8S.)  Stock  in  a  cor- 
poration is  bona  uotabilia,  In  the  event  ot 
the  owner's  death  where  the  company  has 
its  chief  oflice,  and  not  where  the  owner 
resided.  2  Lindl.  Partn.  675;  Attorney 
tieneral  v.Hisgln8.2  Uurl.&  N.  839;  1  Rev. 
St.  1879,  §§  236:1-2366.  The  capital  stock  is 
a  trust  fund  held  by  the  corporation  as 
trustee  for  the  creditors.  Thomp.  Liab. 
Stockh.  §  10.  Hnpaid  stock  of  «  corpora, 
tlon  is  its  property,  and  the  object  of  sec- 
tion 736,  Rev.  St.  1879,  is  to  enable  a  Judg- 
ment creditor  of  an  Insolvent  corporation 
tocollect  his  debtout  of  any  unpaid  stock, 
as  the  assets  and  property  of  the  corpora- 
tion. Buford  V.  Scrother,  8  McCrary,  256, 
10  Fed.  Rep.  406;  Mor.  Prlv.  Corp.  g  575. 
See  Webber  v.  Humphreys,  5  Dill.  223. 
Stockholders  are  conclusively  presumed  to 
be  citisens  of  the  state  under  whose  laws 
the  corporation  was  created.  Muller  v. 
Dows,  94  U.  S.  444;  Payson  v.  Withers,  6 
Biss.  278;  Thomp.  Stockh.  §  80.  The  gen- 
eral corporation  law  (sections 736, 737)  au- 
thorize this  motion,  and  there  is  nothing 
in  the  law  which  distinguishes  between 
resident  and  uon-resident  stockholders. 
S(>e  sections  712-714,  732,  788,  735,  736,  788. 
The  motion  Is  a  part  of  the  suit  in  which 
it  is  filed,  as  a  means  of  enforcing  the  Judg* 
ment  therein.  See  Webber  v.  Humphreys, 
6  Dill.  223,  227.  The  statute  does  not  Con- 
templatn  that  an  answer  should  be  filed 
to  the  motion.  Bray  v.  Sellgmau,  75  Mo. 
40.  The  motion  is  not  triable  by  the  Jury, 
but  by  tbe  court.  Schaeffer  v.  Brewery 
Co.,  4  Mo.  App.  115, 119.  If  the  notice  Is 
process  ot  summons,  tbe  circuit  court 
could   only  take  Jurisdiction   over  such 


BtookholdeM  as  live  in  St.  Loaf*.  Ber.St. 
1879,  S  S481.  The  notice  is  neither  process 
nor  tbe  substitute  for  process.  See  Gen. 
Corp.  Law  1855,  gg  13, 14.  The  statute  la 
changed  by  Gen.  St.l8«5,  so  as  to  allow 
the  stockholder  to  show  whether  he  was 
a  stockholder  or  not.  See  Skrainka  t.  Al- 
len, 76  Mo.  384.  Statutes  like  that  of  1855 
arenot  in  violation  of  tho  constitutional 
prohibition  against  taking  private  prop- 
erty without  process  of  law.  Thomp. 
Liab.  Stockh.  §g  826,  827;  Mor.  Priv.  Corp. 
g  618.  A  suit  against  a  corporation  is  a 
suit  against  all  its  members.  Thomp. 
Liab.  Stockh.  g  326;  Stanley  v.  Stanley.  28 
Me.  191;  McClaren  v.Francisrn8,43Mo.465. 
A  Judgment  against  a  corporation  is  bind- 
ing and  conclusive  on  the  stockholders. 
Corse  V.  Sanford,14  Iowa,  235;  Milliken  ▼. 
Whitebouse,  49  Me.  527;  Wilson  ▼.  Coal 
Co.,  43  Pa.  St.  424;  State  v.  Ralney,74  Mo. 
229;  Mor.  Prlv.  Corp.  g  619;  Thomp.  Liab. 
Stockh.  g  829.  The  stockholder  is  not 
bound  by  reason  of  privity  between  him- 
self and  the  corporation, — Bigelow,  Estop. 
(8d  Ed.)  94,— but  as  a  member  ot  tbe  cor- 
poration. A  judgment  against  a  manicipal 
corporation  may  be  enforced  by  Issuing  a 
mand&mua,  as  process  ol  execution,  to 
compel  the  tax-payers  to  pay  the  Judg- 
ment. State  V.  Ralney,  74  Mo.  229 ;  and 
see  Empire  City  Bank  Case,  18  N.  T.  199; 
also,  Dlven  ▼.  Duncan,  41  Barb.  620.  Citi- 
■eus  of  other  states  are  not  entitled  to 
greater  immunities  than  our  own  citisens. 
Paul  V.  Virginia.  8  Wall.  168.  When  a 
non-resident  becomes  a  stockholder  in  a 
Missouri  corporation,  he  acquires  a  local 
domicile  with  the  corporation  ot  which  he 
voluntarily  becomes  a  member.  Muller  v. 
Dows,  94  n.  S.  444;  and  see  Valiee  ▼.  Du< 
mergue,  4  Ezch.  289 ;  Copln  v.  Adamson, 
L.  R.  9  Exch.  345.  10  Moak,  Eng.  R.  492, 
citing  Bank  v.  Harding,  9  C.  B.  661.  and 
Same  v.  Nias,16Q.B.717;  Pennoyer  v.  Neff, 
95  n.  S.  735.  Personal  itervlce  is  always 
more  favored  b.v  the  courts  than  construct- 
ive service.  Bronson  v.  Keokuk,  2  Dill. 
49H.  As  to  the  exceptions  to  the  general 
rule  that  Jurisdiction  cannot  be  taken  over 
a  non-resident,  see  Pennoyer  v.  Neff,  95  D. 
S.  785.  citing  Vailee  v.  Dumergue,  4  Exch. 
290;  also.  Insurance  Co.  v.  French,  18  How. 
404;  Gillespie  v.  Insurance  Co.,  12  Gray, 
201;  Copin  v.  Adamsun,  L.  R.  9  Exch.  345; 
Freem.  .Tudgm.  §  590;  Railway  Co.  v.  Geb- 
hard,  109  U.  S.  527,  536,  8  Sup.  Ct.  Rep.  363; 
Randolph  v.  Keller,  21  Mo.  657.  The  Juris- 
diction exercised  overforeign  corporations 
rests  upon  the  principle  of  consent  by  non- 
resident corporations  coming  Into  our 
state  to  submit  to  our  jurisdiction.  Me- 
Nichol  V.  Agency,  74  Mo.  457.  Garnish- 
ment dues  not  lie  against  a  stockholder, 
except  he  is  in  default  to  the  corporation 
for  installments  of  stocks  or  for  calls 
made  by  tbe  directors.  Hannah  v.  Bank, 
67  Mo.  686;  Simpson  V.Reynolds,  71  Mo. 
594.  It  is  competent  for  the  iegislatare  to 
give  this  remedy  as  a  summary  one,  deny- 
ing the  right  of  trial  by  Jury,  as  if  the  pro- 
ceeding were  by  bill  in  chancery.  In  re 
Empire  aty  Bank,  18  N.  Y.  200.  Sections 
786  and  738  should  be  constmed  as  parts 
ot  oneentire  system.  See  Mills  v.  Stewart, 
41  N.  Y.384.  The  court,  in  making  thecal!, 
and  issuing  execution  against  the  stock- 
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kolder,  exercisai  tlie  Bame  Jaiiiidtctiun  as 
«  coort  of  chancery  in  winding  np  the 
aflaira  of  a  torelfni  corporatlun.  See  Sco- 
▼Ul  ».  Thayer,  105  U.  S.  144,  ]45;156;  Glenn 
T.  WiUtamH,  60  Md.  93.  Similar  to  this  1b 
the  power  given  to  the  comptroller  of  the 
currency  to  make  asMBsmenta  as  Jodg- 
ments  againat  the  atoekholdera  of  an  In- 
solvent national  bank.  Kennedy  v.  Gib- 
son, 8  Wall.  498;  Casey  ▼.  Oalli,  94  U.  S. 
673;  U.  S.  V.  Knox,  1U2  U.  S.  422.  The  pro- 
vision of  the  corporation  law  is  substan- 
tially that  the  stockholder  shall  have  suffl- 
ctent  notice  in  writing  of  themotlon  which 
la  to  be  made  against  him  for  the  execn- 
tion. 

(3)  The  pendency  of  a  Buit  between  the 
same  parties,  for  the  Bamecaose  of  action, 
and  seeking  the  same  relief  in  the  state 
court,  cannot  be  pleaded  in  abatement  of 
a  like  snlt  between  the  same  parties  in  the 
federal  court.  Stanton  v.  Kmbry,  93  U.  8. 
548:  Gordon  v.  Oilfoil,  99  D.S.  168;  Lorlng 
v.  Marsh.  2  Cliff.  811 ;  Wadlelgh  v.  Veaile, 
8  Sumn.  1^;  Hughes  v.  BIsher, 5  Fed.  Kep. 
263:  Latham  v.  Chafee,  7  Fed.  Rep.  620. 

JuTues  O.  Broadhead,  for  defendants  in 
error  SeligmanB. 

Stoek  of  a  corporation  rreated  under 
the  aathorityof  a  state  is,  like  every  other 
attribute  of  a  corporation,  to  be  governed 
by  the  local  law  u(  that  state.  The  only 
evidence  of  legal  ownership  of  Btock,  ac- 
cording to  nniveraal  custom,  is  a  stock 
certificate  given  by  the  proper  ofllcers  of  a 
corporation.  The  defeudantcompany was 
organised  under  the  general  railrood  corpo- 
ration law  of  Missouri, and,  in  the  abaence 
of  a  provision  reqnlrlngthe  owner  o(  stock 
todlveat  himsoK  of  <n  nership  In  a  particu- 
lar way,  the  corporation  has  DO  authority 
to  pat  any  restraint  upon  the  common 
right  which  every  ownerof  property  has  to 
alienor  transferit.  This  would  be  against 
common  right  and  public  policy.  In  Mis- 
sonri  there  is  no  such  law.  Const,  art.  12, 
S  15,  providing  that  railway  companies 
•ball  maintain  a  public  office  in  the  state 
for  the  trauBfer  of  stork,  and  providing 
the  manner  in  which  the  same  shall  be 
done,  does  nut  pretend  to  tell  the  stock- 
holder what  he  shall  do,  nor  how  his 
rights  will  be  affected  by  the  fnilure  of  the 
corporation  to  follow  the  constitutional 
provision;  nor  does  the  statute  law  of 
Mifwuarl  provide  that  every  shareholder 
•hall  register  his  stock,  or  have  it  trauB- 
ferred  on  the  books  of  the  corporation, 
unleHs  he  cbooseu  tc  do  so :  neitiier  do  the 
by-laws  of  the  company  bo  provide.  The 
shareholder  is  simply  told  that  he  cannot 
vole  unless  he  appears  as  &  stockholder 
on  the  books  of  the  corporation,  ana  that 
oo  transfer  of  stock  will  be  allowed  uu- 
leMi  made  In  person,  or  by  a  properly  con- 
*  stitnted  attorney.  The  transfer  of  a  cer- 
tltifate  of  stock  not  only  passes  the  equl- 
tabloownersbipoftheBtork,but  the  trans- 
fer Is  good  as  to  all  persons  who  have 
notice  of  the  transfer;  and  regulations  in 
by-laws,  to  the  effect  that  no  transfer 
shall  be  valid  until  made  on  the  books  of 
the  company,  are  designed  for  the  security 
of  the  company  Itself.and  of  third  persons 
taking  transfera  of  stock  without  notice 
of  any  equitable  trnnsfer.  Black  v.  Zach- 
arle,  3  Uuw.  488,  followed  bjr  the  supreaie 
▼.188.WJiOu4— 19 


court  of  MlBBonrl.  Such  a  regulation  re- 
lates to  the  transfer  of  the  legal  ti  tie,  and 
not  or  any  equitable  interest  in  the  stock 
subordinate  to  that  title.  Id.;  and  see 
Bank  v.  Laird,  U  Wheat.  890.  "An  assign- 
ment •  •  •  of  a  stock  certificate  •  •  • 
gives  an  equity,  and  the  assignee  of  a  cer- 
tificate can  complete  the  transfer  upon 
the  books,  except  as  against  a  bona  fide 
purchaser,  who  has  acquired  a  title  by 
such  transfer,  aud  thereby  acquired  the 
legal  title. »  Trust  Co.  v.  Able,  48  Mo.  180. 
"The  right  of  a  shareholder  of  a  solvent 
corporation  to  makea  sale  of  his  shares  is 
not  in  any  way  subject  to  the  control  of 
the  corporation,  and,  where  he  has  made 
a  sale,  he  may  compel  a  tmnsfer  upon  the 
books  ol  the  corporation  to  the  vendee. 
In  case  of  a  sale,  the  transaction  is  com- 
plete on  the  dell  very  of  the  certlOcate  with 
power  to  transferand  payment  of  the  pur- 
chase money,  aud  where  these  things  are 
done  both  the  vendor  and  the  vendee  have 
the  legal  right  to  have  the  transfer  regis- 
tered in  the  books  of  the  company. "  The 
stock  certificates  have  a  g'uas/ negotiable 
character,  and  the  custom  has  been  held 
to  be  good,  and  the  certificates  negotiable, 
by  repeated  decisions  In  rases  most  care- 
fully considered.  Bank  v.  Richards,  6  Mo. 
App. -161,  reviewing  authorities  on  the  sub- 
jei-t;  affirmed,  74  Mo.  77.  The  purpose  of 
requiring  a  transfer  of  stock  upon  books 
of  a  company  is  that  the  company  may 
know  who  are  its  shareholders,  entitled 
to  vote  and  receive  dividends.  Id.  The 
same  doctrine  held  in  Johnston  v.  Laflln, 
103  U.  S.  !S00,  and  in  Sargent  v.  Railway 
Co.,  9  Pick.  2m.  8ucb  certificates,  although 
neither  in  character  nor  form  negotiable 
paper,  approximate  to  It  as  nearly  as 
practicable.  Where  a  certificate  of  shares 
of  stock,  and  an  Irrevocable  power  of  at- 
torney from  the  owner  to  transfer  them, 
with  a  blank  for  the  name  of  the  attorney, 
are  In  the  hands  of  a  third  pennon,  the 
holder  of  the  securities  is  presumptively 
the  equitable  owner  of  the  shares,  and  if  a 
holder  for  value,  without  notice,  bis  title 
as  owner  cannot  be  impeached,  and  the 
power  of  attorney  inures  to  the  benefit  of 
Bubeequent  bona  tide  holders,  until  execu- 
tion of  the  power  by  an  actual  transfer  of 
the  shares  to  which  it  relates.  Leavitt  v. 
Fisher,  4  Duer,  20.  See,  also,  Fatman  v. 
Lobach,  1  Duer,  854;  People  v.  Elmore,  1 
Amer.  Corp.  Cas.  229;  Bank  v.  Kortright, 
22  Wend.  848.  A  provision  In  a  statute 
under  which  a  corporation  is  orgnniised, 
or  In  Its  by-laws,  requiring  transfers  of 
stock  to  be  made  upon  Its  books,  is  for 
the  benefit  of  the  corporation.  Bank  v. 
Kortright,  supra;  Insurance  Co.  v.  Good- 
lellow,  9  Mo.  150;  Spring  Oo.  v.  Harris,  20 
Mo.  382;  and  to  the  same  effect,  Robinson 
V.  Bank,  95  N.  Y.  637.  A  transfer  of  stock, 
whether  recorded  or  not,  conveys  the  in- 
terest of  tbe  holder,  and  1b  valid,  except 
as  against  persons  hnving  equities.  A 
statutory  provision  that  transfers  of 
stock  shall  not  be  valid,  except  as  between 
the  parties  thereto,  until  duly  entered 
upon  the  books  of  tbe  corporation, is  fortbe 
protection  of  the  parties  having  equities, 
(Newberry  v.  Manufacturing  Co.,  17  Mich. 
141;)  and  a  certificate  nf  stocks,  accom- 
panied by  an  Irrevocable  pitwer  of  attor- 
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ney,  either  filled  up  or  in  hlanlc,  is,  in  tlie 
huniin  of  a.  third  party.  preHuruptlvu  ovl- 
<leiicp  uf  ownership  in  the  holder,  (Prall  v. 
Tilt,  28  N.  J.  Eq.  483.)  Where  the  charter 
or  by-laws  of  a  corporation  provide  that 
the  stock  shall  be  tiaiiaferred  only  on  its 
books,  the  weight  of  authority  is  Id  support 
of  the  posUlon  that  a  bona  Bde  itmnnler 
by  delivery  of  th«  certificate  is  neverthe- 
less valid  as  between  vendor  and  vendee. 
Bank  v.  Mr.£lratb,  13  N.  J.  Eq.  24;  Rogers 
V.  Insurance  Co..  8  N.J.  Eq.  167:  Turnpike 
Co.  V.  Ferree,  17  N.  J.  Eq.  117;  and  see 
Blouln  v.LiquidatorB,etc.,30  La.  Ann. 714; 
Smith  V.  CoHl  Co.,  7  Lans.  817:  Liee  v. 
Bank,  2  Cin.  R.  298;  also  Clarlc  v.  Bank, 
61  Miss.  611;  Seelii{S(iu  v.  Brown,  61  Tex. 
114;  McNeil  t.  Bank,  46  N.  7.  331.  In  the 
cases  cited  by  plaintiff,  the  law  Itself, 
either  In  the  charter  of  the  corporation  or 
by  some  other  provision  of  the  statute, 
made  provision  for  the  mode  in  which 
transfers  should  be  made. 

(2)  Tlie  judgment  upon  the  authority  of 
which  the  execution  was  issued  was  void, 
because  there  was  no  ieKal  service  upon 
defendants,  and  the  court,  acquired  no  Ju- 
risdiction over  them.  Wilson  v.  SeliKman, 
86  Fed.  Rep.  154.  The  debt  is  originally 
the  debt  of  the  corporation,  and  not  the 
debt  of  the  stockholder.  ;See  McClaren 
V.  FranclscuB,  43  Mo.  46.'>.  It  only  bo- 
comes  bis  debt  upon  a  return  of  the  exe- 
cution Dii//a  boon,  and  not  then,  until  It 
appears  he  is  indebted  to  the  corporation 
by  reason  of  an  unpaid  subscription  on 
his  stock.  See  section  736,  Rev.  St.  1879. 
The  service  of  notice  by  posting  in  the 
clerk's  office  wherein  the  suit  is  pending, 
provided  for  by  section  8506,  Rev.  St. 
1879,  refers  clearly  to  suits  In  rem,  provid- 
ed tor  by  section  3494.  Thestatutory  pro- 
vision in  regard  to  executions  against 
atockbolders  is  from  8  &  9  Vict.  c.  10,  §  86. 
See  8krainka  v.  Allen.  76  Mo.  888.  Notice 
must  be  given. so  that  the  persons  against 
whom  the  proceedings  are  taken  may 
have  an  opportunity  of  showing  they 
were  not  stockholders  at  the  time  of  the 
return  of  nullu  bona.  Nixon  y.  Green, 
11  Exch.  .'>49.  Before  execution  can  iveue 
there  must  be  an  ordei-  of  court  to  that 
effect.  Skralnka  v.  Allen,  supra.  To 
make  an  order  for  execution,  to  Inquire  as 
to  the  stockholders'  liability,  the  court 
must  have  Jurisdiction  of  the  person. 
Jurisdiction  can  only  be  acquired  In  the 
manner  prescribed  by  law,  or  by  consent  of 
the  party.  Huff  t.  Shepard.  58  Mo.  246. 
Our  statute  is  word  for  word  from  8  &  9 
Vict.  c.  16,  $  30,  and  Hbould  be  given  here 
the  same  construction  as  by  the  English 
decisiun«.  Skralnka  v.  Allen,  76  Mo.  3X9. 
The  service  of  notice  must  be  personal. 
Edwards  v.  Railroad  Co.,  1  C.  B.  (N.  S.) 
409.  The  EngllMh  practice  under  the  stat- 
ute is:  The  affidavit  as  to  the  Judg- 
ment; execution  against  the  corporation; 
the  return,  nuHa  bona,  that  the  party  is 
a  stockholder,  and  this  stock,  or  a  portion 
thereof,  la  unpaid;  and  asking  for  a  rule 
ote/fortbn  issue  of  a  writ  of  scire  facias. 
Upon  return  to  the  rule,  which  must  be 
served  personally,  the  stockholder  roust 
■how  cause  why  execution  should  not  Is- 
Boe.  See  Lee  v.  Railroad  Co.,  19  Wkly. 
Beo.  966;  also,  Edwards  r.  Railroad  C!o.. 


14 C.  B.  (N.  S.)  626;  Matber  t.  Association, 
Id.  676;  Hltchlns  v.  Railroad  Co..  16  C.  B. 
459;  Nixon  v.  Brownlow,  1  Hurl.  &.  N. 
405;  Slirhnpton  t.  Railroad  Co.,  L.  R.  3 
C.  P.  80.    And  so  OR  to  the  banking  act, 

7  Geo.  IV.  c.  46,  S  13,  which  la  similar  to 

8  &  9  Vict.,  except  It  applies  to  banking 
corporations.  See  Bartlett  ▼.  Peutlaud,  1 
Barn,  ft  Adol.  704;  Bosanqnet  v.  Rans- 
ford,  11  Adoi.  ft  £.628;  Cross  v.  Law,  6 
Mccs.  ft  W.  217. 

The  stockholder  is  not  a  party  to  the 
suit  until  he  Is  properly  brought  Into  it  as 
a  parfy  by  due  process  of  law.  Pennoyer 
T.  Neff.95  U.  S.  714.  does  not  apply  in  its  en- 
tirety to  this  case.  See  Burgess  v.  Selig- 
man,  107  U.S.  30,3  Sup. Ct.Kep.  10.  "Since 
the  adoption  of  the  fourteenth  aniend- 
ment,  the  yalidlty  of  such  Judgments 
(against  non-rexidentB)  may  be  directly 
questioned,  and  their  enforcement  in  the 
state  reHisted,  on  thngroundthat  proeeed- 
inga  in  a  court  of  Justice  to  determine  the 
personal  rights  and  obligations  of  parties 
over  whom  that  court  has  no  Jurisdiction 
do  not  constitute  due  process  of  law." 
Pennoyer  v.  Neff,  95  U.  S.  733.  See.  also, 
page  722,  referring  to  Story,  Coufl.  Laws, 
c.  2;  Wheat.  Int.  Law,  p.  2,  c.  2.  Nations 
T.  Johnson,  24  How.  203,  has  no  applica- 
tion to  this  case.  A  general  Judgment  in 
persuoam  cannot  be  rendered  where  the 
service  is  by  publication.  Eiliaon  v.  Mar- 
tin, »;)  Mo.  678.  In  a  suit  upon  a  fort'ign 
Judgment,  it  may  be  shown  thattbe  court 
acquired  no  Jniisdlction  over  the  party. 
Barlow  V.  Steel,  66  Mo.  611:  Latlnier  v. 
Railroad  Co., 43  Mo.  109;  Eppright  v.  Nlck- 
erson,  78  Mo.  487,  490;  Howell  v.  Mangles- 
dorf,  33  Kan.  194,  o  Pac.  Rep.  759.  Tbe  Se- 
llgmans  were  not  stockholders.  See  As- 
sociation V.  Sellgman,  92  Mo.  635, 15  S.  VV. 
Rep.  630;  Burgess  v.  Sellgman,  107  U.  S. 
20,  2  Sup.  Ct.  Kep.  10.  Tbe  practice  of  the 
courts  of  Missouri,  In  proceedings  against 
a  stockholder  for  unpaid  subscriptions  uf 
stock,  where  there  has  been  a  Judgment 
agalnat  the  corporation,  and  an  execu- 
tion Issued  and  returned  nulla  boua,  baa 
beeu  to  treat  the  proceedings  an  a  sepa- 
rate suit.  Ersklne  v.  Lowenstein,  82  Mo. 
304  A  stockholder  is  no  party  to  a  suit 
against  the  corporation,  and.  U  a  pro- 
ceeding is  brought  liiTolring  his  personal 
liability,  he  can  only  be  brought  within 
the  Jurisdiction  by  a  personal  service  with- 
in the  territorial  limits  of  the  Jurisdiction 
of  the  court,  or  by  voluntary  nptiearance. 

E.  U.  Kenna,  for  defendant  in  error  tbe 
St.  Louis  ft  San  Francisco  Railway  Com- 
pany. 

(1)  Did  tbe  court  have  Jurisdiction  over 
the  Sellgmane  to  render  the  Judgment  of 
December  3, 1883?  A  personal  Judgment 
rendered  against  a  non-resident,  who  has 
not  been  served  within  tbe  state,  is  void.  • 
Freem.Jud.  Sales.  {8;  Howell  y.  Mangles- 
dorf,  83  Ken.  198,6  Pac.  Sep.  759;  Pen- 
noyer y.  Neff,  96  U.  8.  714;  Story.  Confl. 
Laws,  c.  2;  Ror.  Int.  St.  Law,  c.  22; 
Wheat.  Int.  Law,  p.  2,  c.  2;  Smith  v.  Me- 
CutcheoD,  88  Mo.  415;  Potter'a  Dwar.  St. 
361 ;  Denny  y.  Ashley,  12  Colo.  165,  20  Pac. 
Rep.  831 ;  Cooley,  Const.  Llm.  (5th  Ed.) 
499, 500.  ThefollowlnKauthoritleB:  Pay- 
son  V.  Withers,  6  Bisa.  278;  Tbomp. 
Stockh.  S  826;  Mnller  y.  Dowb,  94  U.  S 
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444;  Copin  T.  AdamBon.  L.  R.  9  Exch.  845; 
Vallea  v.  Daiuergue,  4  Exch.  2)3 :  Bnilroad 
Co.  V.  Gebbard.  i:)»  U.  S.  530,  3  Sup.  Ct. 
Rep.  863;  Raudulph  v.  Kriler,  21  Mu.  557; 
McNlcbol  V.  Mercantile  Agency,  74  Mo.  457; 
Bul<>rd  V.  Strother,  »  McUrary,  256,  10  Fed. 
Rep'.  406;  Mor.  Prlv.  Corp.  675;  and  Web- 
ber  T.  HnraphrejB,  5  Dill.  223,-cltod  by 
plalntltla  in  support  <>(  the  theory  that 
the  SeliKnaana,  belns  ownera  of  stock  in  a 
Miiisourl  corporation,  mast,  by  a  fiction 
ol  luw,  be  deemed  residents  of  that  state, 
du  not  Rustaln  the  counsel's  position; 
and  (Jurtis  ▼.  Ward,  58  Mo.  295,  Mnd  Tap- 
pan  V.  Bunk,  10  Wall.  490,  have  no  appli- 
c»tion.  The  Missouri  statute  was  copied 
from  8  &  0  Vict.  c.  16,  §  36.  The  English 
declHions  under  this  statute  require  the 
stockholder  tu  be  bruuKht  into  court  by  a 
common-law  writ.  Edwards  y.  Railroad 
Co..  1  C.  B.  (N.  S.)  409, 14  C.  B.  (N.  !S.)  526; 
HitcblDST. Railroad  Co.,15C.B.459;  Leev. 
Railroad  Co..  L.  R.  6C.  P.  57U.  The  construc- 
tion by  the  EuKlieh  courts  has  been  fol- 
lowed In  Skrainka  v.  Allen,  76  Mo.  3M8.  A 
motion  to  enforce  a  stockholder's  obliga- 
tion for  unpaid  stock  "takes  the  place,  un- 
der the  statutory  provision,  of  the  suit  in 
equity  atcuiunion  law  toreticha8»etB,"etc. 
Entkine  v.  Lowenstein,  82  Mo.  305.  The 
proceeding  is  one  to  collect  a  deht.  Ep- 
prlRht  V.  Nickerson.  The  notice  must  be 
treated  as  process,  and  service  thereof  can 
only  be  made  within  the  boundaries  of 
the  state.  Uowell  v.  ManKlesdorf,  33 
Kan.  Iffl,  5  Pac.  Rep.  750.  Shareholders 
are  nut  parties  to  suits  brought  against 
corporations  of  which  they  are  stock- 
buldera.     Hard  wick  v.  Jones,  65  Mo.  54. 

(2)  Did  the  plaintiff  acquire  title  to  the 
stock  in  controversy?  Purchasers  ofcer- 
tlHcates  for  shares  acquire,  not  merely  an 
equitable  claim  against  tlie  company,  but 
also  a  legal  right.  Mor.  Prir.  Corp.  j  105. 
See  Wood.  R.  R.  (1st  Ed.)  2a»:  Tayl.  Priv. 
Corp.  (2d  Ed.)  706;  Beach,  Ry.  Luw.  §  268 
et  seq.  Although  stock  istruuRferableonly 
on  the  books  of  the  company,  yet  a  bona 
if/ie  sale,  accompanied  with  delivery  of  the 
certificates,  is  valid  against  all  the  world, 
but  Hubseqaent  purchasers  in  good  faith. 
Smith  V.  Coal  Co.,  7  Lans.  317;  Comeau  v. 
Oil  Co.,  3  Daly.  218;  Bank  v.  Kortright, 
22  Wend.  .S62;  Leavitt  v.  Kisher.  4  Duer, 
20:  Beck  with  t.  Burroogh,  13  R.  T.  204; 
Bank  v.  McElratta.lS  N.  J.Eq.24:  Hunter- 
don Co.  Bank  ▼.  Nassau  Bank,  17  N. 
J.  £q.  496;  Rogers  v.  Insurance  Co.,  8  N. 
J.  Eq.  167;  Eby  v.  Guest,  94  Pa.  St.  160; 
Finney's  Appeal,  59  Fa.  St.  398;  U.S.  r. 
Vaoghao.  8  Blnn.  304;  Eraser  v.  Charles- 
ton. 11  S.  C.  4X6;  Fitot  r.  Johnnon,  33  La. 
Ann.  1286;  Smith  v.  Slanghter-HouseCo., 
SO  La.  AuB.  1378;  People  v.  EIroore,  :i5Cal. 
653;  Thnrber  v.  Crump.  86  Ky.  408.  6  S.  W. 
Rep.  145:  Seeligsott  v.  Brown,  61  Tex.  114: 
Strange  v.  Railroad  Co.,  53  Tex.  1o2;  Cor- 
nfck  V.  Richards.  8  Lea,  1 ;  Black  v.  Zuch- 
arle,  8  How.  483;  Scott  v.  Bank,  16  Fed. 
Rep.  494;  and  see  Bunk  v.  Richards,  6  Mo. 
App.  454,  affirmed,  74  Mo.  77;  and  see  In- 
aorance  Co.  t.  Ooodfellow,  9  Mo.  150; 
Sprius  Co.  V.  Harris.  20  Mo.  883;  Moore  v. 
Bank.  52  Mo.  879.  The  decision  in  Bank 
T.  Riebards,  sopra,  must  be  accepted  aa 
the  law  of  thla  case.  It  la  therein  said : 
"la  caae  of  a  sale,  the  tramsaction  is  com- 


plete on  dellTeiy  of  the  certlfleate  witk 
power  to  transfer." 

Shrrwood.  C.  J.  On  the  2d  day  of  April, 
18.S3,  in  the  circuit  court  of  the  city  of  St. 
Luuls,  the  plaintiff  recovered  Judgment 
against  the  Memphis,  Carthage  ft  Nurtli- 
westera  Railroad  Company  for  $72,799.:{8; 
and,  execution  on  such  Judgment  having 
beeu  returned  unsatisfied,  that  court  on 
December  3, 1883,  on  motion  made  for  that 
purpose,  ordered  and  adjudged  that  exe- 
cution issue  against  the  defendants  Selig- 
man  on  the  date  last  mentioned.  There 
was  no  appearance  to  this  motion  on  the 
part  of  the  defendants  Seligman,  and  it  is 
a  conceded  fact  that  they  never  have  been 
resident  in  this  state,  but  have  been,  and 
still  are,  resident  in  the  city  ol  New  York. 
Written  notice  of  the  intended  application 
for  execution  and  copies  of  the  motion 
were  served  upon  said  defendants  at  their 
said  renideuce.  Under  the  general  execu- 
tion thus  issued,  certain  shares  of  stock, 
preferred  and  otherwise,  standing  in  the 
names  of  J.  &  W.  Seligman  ft  Co.  on  the 
stock-books  of  the  defendant  railway  com- 
pany, were  levied  on  and  sold  on  the  18tb 
day  of  December,  1883,  as  the  property  of 
the  defendants  Seligman,  plaintiff  becom- 
ing the  purchaser  on  that  day;  and  he 
tliereupon  instituted  the  present  proceed- 
ing, which  has  for  its  object  the  entry  of  a 
Judgment  und  decree  ol  that  court  com- 
pelliiig  the  defendant  railway  company  to 
pluce  plaintiff's  name  on  Its  transfer  stock- 
books  as  the  owner  of  the  shares  of  stock 
described  in  the  petition,  and  to  permit 
him  to  exercine  the  usual  rights  incident 
to  such  ownership,  and  to  huve  the  right 
and  title  of  the  dnrendants  Seligman  de- 
creed to  be  in  plaintiff  by  reason  of  his 
purchase  aforesaid, etc.  The  circuit  court, 
oq  the  evidence  adduced  at  the  hearing, 
dismiesed  the  petition,  and  the  plaintiff 
comes  here  on  writ  of  error.  Other  facts 
necessary  and  sufhcient  to  an  understand- 
ing of  the  cause  will  be  noticed  hereafter, 
as  required. 

1.  It  Is  claimed  in  support  of  the  validi- 
ty of  the  execution  sale  that  the  service  of 
the  notice  and  motion,  though  made  In 
the  state  of  New  York,  and  upon  persons 
there  resident,  and  never  resident  In  this 
state,  was  legal,  and  gave  the  circuit 
court  Jurtsdictlon  to  award  the  execu- 
tion. Section  786,  Rev.  St.  1N70,  provides: 
"If  any  execution  shall  have  been  issued 
against  any  corporation,  and  there  can- 
not be  .found  any  property  or  effects 
whereon  to  levy  the  same,  then  such  exe- 
cution may  be  Issued  against  any  of  the 
stockholders  to  the  extent  of  the  amount 
of  tlie  unpaid  balance  of  such  stock  by  him 
or  her  owned :  provided,  always,  that  no 
execution  shall  Issue  against  any  stock- 
holder oxceptupon  an  order  of  the  court  in 
which  the  action,  suit,  or  other  proceed- 
ings shall  have  l>een  brought  or  Institut- 
ed, made  upon  motion  in  npen  court,  after 
sufficient  notice  In  writing  to  the  person 
sought  to  be  charged ;  and  upon  sucb  mo- 
tion such  court  may  order  execution  to  Is- 
sue accordingly:  and  provided,  further, 
that  no  stockholder  shall  be  Individually 
liable  la  any  amount  over  and  above  tha 
amount  of  stock  owned."    It  la  Inaistsd 
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that  RTich  service  may  be  had  as  provided 
in  Hection  3505,  Rev.  St.  1879,  which  reads 
thi8  way:  "Notices  shall  be  In  writing, 
and  shall  be  served  on  the  party  or  his  at- 
torney. In  the  manner  prescribed  In  this 
article,  unless  otherwise  provided  by  In  w. 
The  service  ma.v  be  made  by  dellvprlng 
to  the  party  or  his  attorney  a  copy  of 
such  notice,  or  by  leavlnt^  a  copy  at  the 
nsaal  place  of  abode  of  the  party  or  his 
attorney,  with  some  person  over  the  aj^e 
of  fifteen  years,  or  with  the  clerk  of  the 
party  or  his  attorney."  Thenext  succeed* 
Ing  section  (3.5u6)  provides:  "If  neither 
the  adverse  party  nor  bis  attorney  reside 
In  this  state,  such  notice  may  be  put  up  In 
the  office  of  the  clerk  of  the  court  wherein 
the  suit  is  pending  or  the  proceedings  are 
intended  to  be  had. " 

It  is  plain  from  these  statutory  provis- 
ions that  they  refer,  as  their  terms  would 
naturally  Import,  to  a  suit  then  pending 
In  a  court  which  has  already  acquired  ju- 
risdiction of  the  party  to  be  served  with 
the  notice;  for  the  party  thus  Intended 
to  be  served  Is  spoken  of  In  section  3o<i6 
as  "the  adverse  party,"  and  as  having  an 
"attorney,"  m<^anlnff  an  attorney  of  rec- 
ord. This  language  would  obviously  be 
without  meaning  where  as  yet  there  is 
neither  litigation  nor  adverse  parties,  and 
consequently  no  attorneys  of  record,  on 
whom  notice  could  be  served.  Thusit  will 
readily  be  Meenthat  iftheplHlntirf'sconten- 
tlon  be  correct,  that  this  statute  applies 
to  the  service  of  a  notice  In  an  Instance 
like  the  present,  then  a  service  of  such  a 
notice  would  be  equally  good,  as  to  non- 
residents, were  It  simply  posted  up  In  the 
clerk's  office,  as  provided  In  section  35015. 
In  fact.  In  case  of  a  non-resident  party 
with  a  non-resident  attorney,  this  would 
be  the  only  method.  In  the  same  chapter 
(21)  where  section  73B  Is  found,  section  751 
occurs,  which  provides  that  "all  notices, 
orders,  and  rules  required  In  the  progress 
of  any  cause  shall  be  servnd  In  like  man- 
ner as  In  other  civil  cases."  This  section 
evidently  refers  also  to  interlocutory  no- 
tices, etc.,— those  "required  In  the  prog- 
ress of  any  cause," — and  not  to  those 
notices,  etc.,  by  which  the  action  Is  begun. 
The  statute  In  question  really  makes  no 
provision  tor  the  method  of  the  service  of 
notice;  It  merely  requires  "sufficient  no- 
tice in  writing  to  the  person  sought  to  he 
charged. "  The  evident  object  of  the  stat- 
ute was  to  provide  that  the  motion 
should  be  In  the  nature  of  an  action  at 
law,  and  governed  by  the  usual  incidents 
pertnlnlug  thereto;  and,  where  the  stat- 
ute requires  notii'e  without  any  qualifica- 
tion, personal  notice  most  be  given.  "The 
doctrine  of  constructive  notice  Is  alto- 
gether the  creature  of  statutory  enact- 
ment, and  has  no  existence  until  It  re- 
ceives legislative  recognition."  Leach  v. 
Carglil,  60  Mo.  310.  But  the  personal 
notice  In  this  case,  having  been  served 
outside  of  the  state,  has  not  been  served 
according  to  law,  for  the  statute  nowhere 
permits  ur  directs  this  sort  of  service,  and 
therefore  the  notice  in  question  was  a 
nullity;  because,  wherever  sorvlce  Is  had 
or  notice  given  with  the  view  of  subse- 
quent adjudication,  such  service  or  notice 
must    comply    with    statutory    reaulre- 


msnts,  In  order  to  poBsess  any  legal  effi- 
cacy. Allen  V.  Manufacturing  Co.,  72  Mo. 
826,  and  cases  cited.  Merenotioeor  service, 
not  according  to  law,  brings  no  one  Into 
court,  nor  does  mere  knowledge  on  the 
part  of  the  party  notified  of  the  pending 
proceedings  have  any  more  valid  effect. 
Potwine's  Appeal,  31  Uonn.  3S1;  Smith, 
Merc.  Law,  822.  Wherever  proceedings 
are  Intended  to  resnlt  In  an  adjndlcation, 
and  such  proceedings  differ  from  the 
conrseofthe  common  law,  a  strict  com- 
pliance with  all  material  directions  of  the 
statute  Is  esseutial.  Freem.  Jndgm.  (3d 
Ed.)  §  127,  and  cases  cited.  No  such  com- 
pliance with  the  statute  can  be  claimed 
here. 

2.  It  will  not  be  intended  that  the  stat- 
ute authorizes  such  a  method  of  service  as 
that  on  which  plaintiff  relies;  but  If  the 
statute  did,  In  terms,  require  the  personal 
service  of  such  a  notice  outside  i>f  the  state 
on  a  non-resident  In  order  to  the  rendi- 
tion of  a  personal  judgment, or  its  equiva- 
lent, on  a  money  demand,  such  statute 
would  be  wholly  void  as  to  such  extra- 
territorial service.  It  scarcely  requires  to 
be  stated  that  this  position  is  sustained 
by  abundant  authority;  Indeed,  it  seems 
to  be  questioned  by  none.  On  this  point 
Jugde  Cooley,  after  speaking  of  the  va- 
lidity of  substituted  service  by  publica- 
tion, etc.,  says:  "Bnt  such  notice  Is  re- 
strictefl  in  Its  legal  effect,  and  cannot  be 
made  available  for  all  purnoses.  It  will 
enable  the  court  to  give  effect  to  the  pro- 
ceeding so  tar  as  It  is  one  ia  rem,  but 
when  the  res  Is  disposed  of  the  authority 
of  the  court  ceases.  The  stature  may  give 
It  effect  so  far  as  the  subject-matter  of  the 
proceeding  is  within  the  limits,  and  there- 
fore under  the  control,  of  the  state;  but 
the  notice  cannot  be  made  to  stand  lo  the 
place  of  process,  so  as  to  snbject  the  de- 
fendant to  a  valid  judgment  against  bim 
personally.  In  attachnient  proceedings 
the  publlHlied  notice  may  be  sutflcient  to 
enable  the  plaintiff  to  obtain  a  judgment 
which  he  can  enforce  by  sale  of  the  prop- 
erty attached,  but  for  any  other  purpose 
such  judgment  would  be  tnetfectuai.  The 
defendant  could  not  be  followed  Into  an- 
other state  or  country,  and  there  have  re- 
covery against  him  upon  the  Judgment  as 
an  establislied  demand.  The  tact  that 
process  was  not  personally  served  Is  a 
conclusive  objection  to  the  judgment  as 
a  personal  claim,  unless  the  defendant 
caused  his  appearance  to  be  entered  in  the 
attachment  proceedings.  Where  a  party 
has  property  in  a  state,  and  resides  else- 
where, his  property  is  justly  subject  to  all 
valid  claims  that  may  exist  against  hiro 
there;  but,  beyond  this,  due  process  of 
law  Would  require  appearance  or  personal 
service  before  the  defendant  conld  be  per- 
sonally bound  by  any  Judgment  ren- 
dered." Cooley,  Const.  Llm.  (6th  Bd.) 
500,  501,  and  cases  cited.  See,  also,  Town 
of  Pana  t.  Bowler,  12  Amer.  &  Eng.  R. 
Cas.  576;  Brooklyn  v.  Insurance  Co.,  99  C. 
S.  862;  Pennoyer  v.  Neff,  95  D.  S.  714;  Sim 
V.  Frank,  25  III.  135;  Story,  Contl.  Law,  § 
546  et  seq.  "The  tribunals  of  one  state 
have  no  jurisdiction  over  the  persons  of 
other  states,  unless  found  within  their  ter- 
ritorial limits;  they  caauot  extend  tbelr 
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proceaa  Into  other  gtates;  and  any  at- 
tempt ot  tbe  kind  would  be  treated  In 
every  other  forum  as  an  act  of  niiurpa- 
tlon.  without  any  bindlDK  cfUcacy.  'The 
authority  uf  every  judicial  tribanal,  and 
tbe  obilKatlon  to  obey  It,'  sayB  Barge  In 
bia  Commentaries, 'are  circamticribed  by 
tbe  Hmita  of  the  territory  in  which  It  la 
established."*  Oulpln  v.  Page,  18  Wall, 
loc.  cit.  867.  Jud>^  Story  says:  "Con- 
aidered  in  an  international  point  of  view, 
juriadictlon,  to  be  rightfully  exercised. 
must  b  founded  either  upon  the  person 
belnf;  within  the  territory,  or  upon  the 
thing  being  wltbin  the  territory;  for 
otherwise  there  can  be  no  sovereignty  ex- 
erted, upon  the  known  maxim, extra  terri- 
torium  Jua  dJceati  impuoe  aoD  paretur, 
•  •  "  On  the  other  hand,  no  sovereignty 
can  extend  its  process  l>eyond  Its  own  ter- 
ritorial limits  to  subject  either  persons  or 
property  to  Its  Judicial  decisions.  Every 
exertion  of  authority  ol  this  sort  beyond 
this  limit  is  a  mere  nullity,  and  incapable 
of  binding  sneb  persons  or  property  in 
any  other  tribunals.  This  subject,  how- 
ever, deserves  a  more  exact  consldara- 
tion."  Ktory,  Confl.  Laws,  S  538.  Drake 
says:  "  But  where  no  process  is  served  on 
the  defendant,  uor  property  attached,  nor 
garnishee  charged,  nor  appearance  en- 
tered, a  Judgment  against  tlie  defendant, 
based  on  a  publlcntton  of  tbe  pendency  of 
tbe  suit,  will  be  void,  and  may  be  Im- 
peached collaterally  or  otherwise,  and 
forms  no  bar  to  a  recovery  sought  in  op- 
position to  it,  nor  a'ny  foundation  for  a 
title  claimed  under  it;  notwithstanding 
the  statute  law  of  the  state  expressly  au- 
thorises a  judgment  to  be  rendered 
atrainst  a  defendant  under  suph  clrcum- 
Btaoces.  In  cases  of  this  description, 
while  a  levy  on  property  would  justify 
tbe  exercise  of  Jurisdiction,  and  tbe  gar- 
nishment of  one  indebted  to  the  defendant 
would  be  regarded,  pro  bnc  vice,  as 
equivalent  to  a  levy,  yet  the  indebtedness 
of  the  garnishee  must  be  shown;  and  a 
Judgment  rendered  against  n  garnishee 
who  does  not  appear  and  answer,  and 
against  whom,  in  sucb  case,  the  statute 
authorises  Judgment  to  be  rendered  for 
the  wbole  amount  ot  the  Judgment 
against  the  defendant,  without  proof  of 
bis  indebtedness  to  the  defendant,  will 
not  sustain  the  jurisdiction."  Drake,  At- 
tachm.  (fith  Ed.)  §  44».  "Even  If  a  state 
has  passed  a  statute  authorising  Its 
courts  to  take  jurisdiction  ot  personal  ac- 
tions against  debtors  or  others  who  ra  nno  t 
tie  reached  by  process,  or  of  property  ac- 
tions, when  tbe  property  cannot  be  seized, 
artually  or  constructively,  and  it  tbe 
courts  proceed  accordingly,  and  render 
Judgments,  such  Judgments  are  not  to  be 
regarded  by  tbe  courts  of  other  states,  nor 
by  federal  courts  sitting  wltbin  the  state, 
nor  by  courts  of  the  state  itself,  for  the 
reason  that  no  state  can  exercise  power 
l>eynnd  its  bounds,  nor  conclude  persons 
or  property  beyond  them.  Such  statutes 
have  been  passed,  such  power  has  been 
asMtimed  and  exercised,  in  more  than  one 
state,  though  very  rarely.  Courts  have 
tieen  thus  nominally  anthorized  to  take 
cognisance  of  persoDal  actions  against 
non-residents,  after  publication  ot  notice. 


without  personal  Bummons,  personal  ap- 
pearances, or  attachment  ot  property; 
but  tbe  supreme  court  ot  tbe  United 
States  has  decided  such  proceedings  under- 
such  a  statute  to  bejurlsdictionless,  nnll, 
and  void."  Wap.  Attachm.  339.  In  Smith- 
V.  McCutcheon,  38  Mo.  416,  a  judgment  io- 
personam  for  a  debt  was  rendered  upon  a 
mere  order  ot  publication,  and  such  Judg- 
ment was  held  absolutely  void,  and  that 
a  party  summoned  as  garnishee  upon  such 
Judgment  could  defend  and  show  tbe  in- 
validity of  such  Judgment  by  reason  ot 
want  of  jurisdiction  in  the  court  to  render 
it,  To  the  same  effect,  see,  also,  Latimer 
V.  Railroad  Co., 43  Mo.  105,  and  nnroerous 
other  authorities  cited  by  defendants. 

8.  And  it  is  entirely  Immaterial  what  is 
the  means  or  method  pointed  out  by  tbe 
statute,  or  used  In  this  instance,  to  ac- 
quire Jurisdiction  ot  tbe  defendants  Selig- 
man,— whether  by  writ  or  notice,  it  is 
properly  denominated  "  process. "  6  Com. 
Dig.  p.  80;  And.  Law  Diet.  tit.  "Process;" 
Dwight  V.  Merritt,  18  Blatcbf.  306,  4  Fed. 
Rep.  614;  Middleton  Paper  Co.  v.  Rock 
River  Paper  Co.,  19  Fed.  Rep.  252.  If  pro- 
cess, then  tbe  necessity  lor  such  process  Ite- 
Ing  served  in  tbe  method  prescribed  by 
law,  and  that  such  law  and  that  such 
method  does  not  attempt  to  extend  juris- 
diction beyond  the  proper  territorial 
limits,  is  ob^ions.  See  18  Blatcbf.,  4  Fed. 
Rep.,  and  19  Fed.  Rep.,  supra,  as  well  as 
former  authorities.  The  process  in  this 
cause,  being  unknown  to  the  law,  as  to  its 
method  of  service,  and  as  to  its  extra  ter- 
ritorial operation,  if  that  method  were 
otberwiHe  legal,  must  be  held  as  no  pro- 
cess at  all.  Id.  Every  subsequent  step 
dependent  thereon  mnst  therefore  be 
deemed  void.  In  concluding  this  para- 
graph It  may  be  remarked  that  section  736 
requires  "sufficient  notice  in  writing  to  the 
person  sought  to  be  charged."  In  Eng- 
land, from  whence  that  section  was  de- 
rived, it  was  held,  prior  to  our  statute  being- 
amended  so  as  to  be  a  copy  of  the  EnKllsh 
law,  that  such  notice  must  be  personal. 
Ilfraconibe  Ry.  Co.  v.  Devon,  etc.,  Ry.. 
Co.,  L.  R.  2  C.  P.  15;  Edwards  v.  Railway 
Co.,  1  C.  B.  IN.  S.)  109.  Under  tbe  opera- 
tion of  a  familiar  principle,  this  constmc- 
tion  of  tbe  statute  followed  and  attended 
Its  adoption  In  this  state.  Skralnka  v. 
Alien,  76  Mo.  384 ;  Skouten  v.  Woods, 57  Mo. 
380.  But,  for  reasons  already  given,  such- 
service,  though  personal,  was  valueless, 
because  made  outside  of  onr  jurlsdiclion. 

4.  Nor  Is  this  case  unfavorably  altered 
for  tbe  defendants  Seligman,  because  they 
are  charged  with  being  stockholders  In- 
the  corporation  against  which  the  plain- 
tiff recovered  judgment.  A  stockholder  is 
not  in  any  sense  a  party  to  the  judgment 
rendered  against  a  corporation  to  which- 
be  may  belong,  nor  does  such  Judgment 
bind  bis  property.  Hard  wick  v.  Jones, 
65  Mo.  64;  Hannah  v.  Bank,  67  Mo.  678; 
Barclay  v.  Insurance  Co.,  26  Mo.  490; 
Whitman  v. Cox,  26  Me.  336;  Bank  v.  Cook, 
4  Pick.  405;  Adams  v.  Bank,  1  Greeni.  S61. 
In  Blackman  v.  Railroad,  it  was  ruled 
that,  upon  a  corporation  being  sued,  a 
stockholder  is  not  a  party  to  tbe  action, 
and  not  before  the  court.  580a.  189.  And 
in   Bnglaod,  in  Hltcblngs  v.  Railway  Co., 
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fin  re  Emery,)  30  Law  J.  C.  P.  SI.  where 
the  proceeding  was  on  tbe  Engll8h  stat- 
ute already  referred  to,  bymotlouforjadi;- 
ment  aKOlnHt  a  debtor  of  the  corporation, 
Maui.e,  J..  Bays,  in  referring  to  a  former 
case:  "In  that  case  It  was  held  that  tbe 
facta  mast  be  suggested  upon  tbe  record. 
This  Ih  nn  attempt  to  charge  a  person  on 
execution  who  Is  not  a  party  on  record." 
The  principle  In  this  decision  Is  this:  that 
the  party  should  have  some  opportunity 
tor  having  the  matter  tried  by  Jury,  and 
bringing  a  writ  of  error.  If  necessary ;  and, 
although  the  act  says  that  execution  shall 
issue.  It  means  after  tbe  proper  steps  have 
been  taken  to  roalce  tbe  person  entitled  to 
be  charged  a  party  to  the  record.  This 
ruling  was  made  In  18!J0.  Accepting  these 
authorities  as  the  correct  guide,  any  pro- 
ceeding against  the  stockholders  subse- 
quent to  the  Judgment  rendered  against 
the  corporation  must  be  regarded  as  an 
original  and  Independent  proceeding,  as 
much  BO  as  la  gamisbment  process 
agMlnst  a  mere  stranger  to  the  record. 
But  unless  the  service  upon  the  garnishee 
be  valid  in  form,  and  be  served  within  the 
inrlsdiction  rendering  the  ludgroent,  such 
Judgment,  when  rendered,  will  not  bind 
him.  Norvell  v.  Porter.  62  Mo.  SOU;  Drake, 
Attacbm.  («th  Ed.)  $  451d;  Thomp.  Llab. 
Stockh.  S§  ^x')?.  S59.  And,  in  order  to  bind 
a  stockhoUier  In  a  corporation  who  Is  the 
debtor  of  such  corporation,  he  must  be 
Bobject  to  the  process  of  the  court  by  be- 
ing found  and  served  within  Its  Jurisdic- 
tion, and  there  sued  Just  as  a  garnishee 
by  hufing  thegarnlshment  procestH  served 
upon  him.  Garnishment  process  is  held 
to  be  a  suit.  Drake,  Attacbm.  {  402; 
Melnts  v.  Mill  Co.,  89  III  4M. 

Tlie  process  ngnlniit  the  defendants  Se- 
llginan  was.  in  subetance  and  effect,  a  pro- 
cess of  garnishment,  since  It  sought  to  ap- 
proprlute  to  the  demand  of  the  plaintiff 
whatever  debt  they  might  owe  to  the 
Judgment  debtor,  the  corporation.  t>rHke, 
Attachm.  S  462;  Wap.  Attacbm.  343-S45. 
There  are.  Indeed,  strongly  resemblnnt 
features  between  (irocess  which  summons 
for  judgment  a  stocKholder  and  process 
which  pummons  for  a  like  purpose  an  or- 
dinary party  as  garnishee.  In  either  case, 
notwithstanding  the  proceedin;;  Is  some- 
times said  to  be  auxiliary  to  the  main 
one,  yet  in  both  the  movement  against  the 
stockholder  as  well  as  the  garnishee  Is 
an  Independent  and  original  action,  and 
so  this  court  has  treated  It,  In  regaru  to 
stockholders.  Brsklne  v.  Lowenstein,  82 
Mo.  SOI ;  State  v.  Court,  87  Mo.  S74.  In 
which  latter  case  it  whs  ruled  that  a'mo- 
tion  for  execution  against  a  stockholder 
should  be  treated  as  a  part  of  tlie  record 
without  being  copied  Into  the  hill  of  ex- 
ceptions." This  ruling  Is  alone  conslHt- 
ent  with  the  theory  that  such  motions  oc- 
cupy a  different  plane  from  those  motions 
which  are  Interlocutory  In  their  nature, 
and  can  only  become  a  part  of  the  record 
by  being  presumed  in  the  bill  of  excep- 
tions. In  the  former  case  It  was  held  that 
a  motion  for  execntion  was  In  the  nature 
of  a  suit  In  equity  at  common  law,  to  reach 
assets  In  the  hands  of  the  stockholder. 

Any  process,  whether  notice,  writ,  or 
motion,  which  when  served  npon  a  party 


win  have  tbe  effect  to  authorize  an  order 
or  Judgment'  /n  personam  against  htm,  np- 
on the  condition  of  which  a  general  exe- 
cutloii  may  issue  leviable  on  all  the  prop- 
erty in  the  state  of  which  he  may  be  pos- 
sessed, cannot  be  regarded  In  any  other 
light,  so  far  as  that  party  Is  concerned, 
than  as  an  Independent  prijceedlng.  Were 
such  a  party  sued  In  another  form  of  ac- 
tion, no  doubt  could  be  entertained  of  the 
neceHsity  for  notice  proper  In  form  and 
substance,  and  served  within  the  proper 
Jurisdiction,  in  order  to  Its  validity.  But. 
In  a  snmroary  proceeding  under  the  stat- 
ute, there  are  the  same  personal  issues  to 
try,  to-nit,  whether  the  person  sought  to 
be  charged  Is  indeed  a  stockholder,  and  if 
he  Is  Indeed  Indebted  to  the  Insolvent  cor- 
poration, and  the  same  necessity  for  the 
observance  of  all  the  eBBentinls  necessary 
to  the  arrival  at  a  correct  conclusion,  and 
lu  the  end  there  Is  the  sam;^  personal  Judg- 
ment to  be  entered.  If  the  pniceedings  ara 
successful.  No  substantial dlstin'*tlon  can 
therefore  be  taken  between  the  ineldeuta 
which  naturally  accompany  service  of 
process  In  the  two  cases.  Whatever  cause 
tvouid  invalidate  the  service  of  process  in 
one  Instance  would  do  so  In  the  other.  In 
either  case,  the  proi>er  service  of  the  pro- 
cess, in  all  respects,  IsesHenttal  to  the  Juris- 
diction of  the  court,  and  essential,  alxo.  In 
that  It  must  meet  the  constitutional  man- 
date respecting  due  process  of  law.  The  law 
regnrds  the  snbstance  of  things,  not  their 
shadows.  This  U  the  view  taken  In  Kan- 
sas on  a  statute  which  Is  virtndily  a  copy  of 
section  7SU,  and  there  it  was  held  that  such 
a  motion  partakes  of  the  nature  of  origi- 
nal process,  and  that.  If  served  on  a  stm-k- 
holder  In  Chicago,  such  service  is  Invalid, 
and  the  party  defendant  may  appear  8in»- 
clally,  and  have  the  ivsultunt  order  va- 
cated. Howell  V.  Manglesdori.SS  Kan.  193, 
5  Pnc.  Rep.  759.  In  that  case  tbe  follow- 
ing apt  quotation  Is  approvingly  ma<lc: 
"  Where  the  object  of  the  action  Is  to  ob- 
tain a  Judgment  agslnst  the  defendant 
upon  which  an  execution  may  Issue.  ti»  be 
levied  generally  of  his  goods  and  chattels, 
or  of  his  property,  personal,  real,  and 
mixed,  It  Is  necessary  at  common  law  that 
there  should  be  a  personal  notice,  cita- 
tion, summons,  or  subp'ena,  or  that  tbe  de- 
fendant should  voluntarily  appear  to  the 
action.  In  a  case  of  this  charactpf',  auch 
notice  or  appearance  Is  Indispensable  to 
the  jurisillctlon  of  the  court."  Wade,  No- 
tice, S  11S7. 

Various  citations,  which  either  directly 
or  by  necessary  Implication  support  the 
conclusion  announced  In  the  case  Just  cit- 
ed, will  be  found  collated  by  the  Industry 
of  counsel  for  defendants.  Being  well  aar- 
Isfled  of  the  Invalidity  of  the  service  of 
process  In  this  case  on  the  different 
grounds,  constitutional  and  otherwise,  al- 
ready stated.  It  Is  deemed  unnecessary  to 
dIacnsB  In  detail  the  authorities  cited  In 
opposition  to  these  views.  None  of  them, 
however,  ft  Is  thought,  will  be  found,  on 
careful  examination,  to  announce  a  doc- 
trine mateiially  at  variance  with  what 
has  already  been  advanced,  and,  if  they 
did,  we  should  not  be  Inclined  to  follow 
tbem.  Bnt  It  may  be  said,  In  concluding 
the  discnsBlon  on  this  point,  that  If,  aa  al- 
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ready  sera  from  tbe  autborltleB  cited.  It  Ih 
beyond  the  power  of  the  legislature  of  a 
litHte  to  extend, even  by  ezpresH  Rtatatory 
eniietment.  the  jurisdiction  of  its  conrts, 
or  to  lenK'hen  the  reach  of  their  process, 
then  moat  ct;rtainly  it  would  be  wliolly 
beyond  the  power  ol  parties,  by  any  cou- 
trart  made  by  tliem,  to  have  a  similar 
jurisdictional  effect;  an  effect  entirely  be- 
yond tbe  power  of  tbe  legiKlature  to  au- 
thorize; an  effect  which,  once  admitted, 
would  iirmpdiately  wipe  out,  not  only 
Rtnte  boundaries  and  conHtitutional  pro- 
viKions.  but  be  ilmited  alone  by  the  bonnd- 
aries  of  the  habitable  Klot>e.— for  thus  lar, 
upon  such  a  tbeory,  would  Jurisdiction  ex- 
tend and  process  run.  The  base  for  such 
n  theory  of  the  law,  it  must  beconleBHcd, 
q-ould  be  quite  simple:  (1)  Oiven,  a  con- 
tract made  in  any  atate,  by  a  non-resident 
thereof;  (i!)  iniply  a  contract,  based  upon 
the  lormer,  ol  submiKsion  to  any  jurisdic- 
tion the  state  where  the  contract  is  made 
may.chooae  to  have  her  courts  assume 
over  aocb  rontractins:  party,  or  which 
eu<-h  courts  may  assume;  and  tbe  Jurls- 
dii-tionul  fornuila  is  coniplele. 

5.  JudKe  Tbaykk,  before  whom  this 
cause  was  heard,  found  from  the  evidence 
that  the  defendants  SeliKuian  were  not 
the  owners  of  the  stock  in  controversy  at 
the  time  of  the  levy  thereon,  but  the  same 
bnd  IteeD  transferred  prior  thereto.  After 
rcndiufr  tbe  evidence  preserved  In  the  rec- 
ord, we  have  rencht^d  tlie  same  conclusion, 
and  it  would  serve  no  useful  purtjose  to 
Bel  out  the  evidence  in  detail.  On  this 
point  It  seeuin  uncontradicted.  It  is  said, 
Iiiiwever,  that  the  fact  that  the  individual 
delendanta  to  this  proceedlnc  (ailed  to 
ciiiiie  upon  the  witness  stand  and  testify 
H»  til  the  transfer  of  the  stock  in  question 
Is  liri'jndlclal  to  this  cause;  and  Italdwin 
T.  Whitcomb.  71  Mo.  «r>8,  ami  Uoldsby  v. 
JohnHon.  82  Mo.  6W5,  are  cited  as  show-ins 
that  from  auch  failure  uiiravornbte  pre- 
Ruiiiptlona  would  be  Indulged  aKainst 
them.  Rut  in  this  case  there  Is  no  founda- 
tion laid  for  Hurh  presumptions,  because 
it  clenriyappeara  that  thebuslness  of  such 
dctcndants  was  transacted  throUKb  their 
Buhordinates,  with  the  details  of  which 
buxiiieHs  they  e\'idently  were  entirely  un- 
fHiniliur. 

G.  Thenext  polntfor  discussion  is  wheth- 
er the  plaintiff  acquired  any  title  to  the 
stock  In  qoeatlon  by  reason  ol  his  pur- 
chase at  the  executhin  sale.  It  is  insisted 
on  his  bebalt  that  he  acquired  a  good  title 
by  reason  of  Ills  punrhaee,  and  in  this  con- 
npctlon  certain  coustltutional  and  statu* 
tury  provisions  are  relied  upon,  as  well 
ascertain  by-laws  of  the  defendant  cori><>- 
ration. 

Tiie  constitutional  provision  (article  12, 
(15)  la  the  following:  " Every  railroad  or 
other  corporation  organized  or  doing 
bDMinPHs  in  this  state,  nnder  the  laws  of 
this  state  or  authority  thereof,  shall  have 
and  maintain  a  public  office  or  place  of 
bOHiness  in  thla  state  for  the  transactioA 
ol  bosinem.  where  transfers  of  stock  shall 
be  made, and  where  shall  be  kept,  for  pub- 
lic lns|jection,  books  in  which  shall  be  re- 
curded  tbe  amount  of  capital  stock  sub- 
Bcrtbed;  tbe  names  of  the  owners  of  the 
Btock    the  amounts  owned  by  them,  re- 


spectlTely ;  the  amoant  of  stock  paid,  and 
by  whom;  tbe  transfer  of  said  stock,  witli 
the  date  of  the  transfer;  the  amount  of 
its  assets  and  liabilities;  and  the  names 
and    places    of   residence   of   Its    officers. 

•  •  »•>  The  statutory  provisions,  ex- 
cept as  already  quoted,  are  these,  (chapter 
21.  Rev.  St.  1879:)  "Sec.  706.  Every  corpo- 
ration, as  such,  shall  have  powers:  •  •  • 
iS'/xfA,  to  make  by-laws  not  inconsistent 
with  existing  law,  •  •  •  for  the  trans- 
fer of  Its  stock.  •  •  •  Sec.  714.  ••  • 
In  all  cases  where  the  right  to  vote  upon 
any  Hhar«  or  shares  of  the  stock  of  any  In- 
corporated company  shall  be  questioned, 
It  shall  be  the  duty  of  the  Inspectors  to 
require  the  transfer  books  of  such  corpo- 
ration as  evidence  o(  stock  held  In  said 
corporation,  and  all  shares  that  may  ap- 
pear standing  thereon  in  the  name  of  any 
person  or  persons  shall  be  voted  upon  by 
such  person  or  persons  directly  by  them- 
selves or  by  proxy."  " iSec.  716.  At  every 
election  of  directors  the  transfer  books  of 
the  corporation  shall  be  produced  to  test 
the  qunlihcations  of  voters;  and  no  per- 
son shall  be  aduiltted  to  vote,  directly  or 
by  proxy,  except  those  in  whose  names 
the  shares  of  stock  of  the  corporation 
shall  stand  on  such  books,  and  shall  have 
so  stood  for  at  least  thirty  days  previous 
to  the  election."  "Sec.  720.  Every  such 
corporation  shall  keep  a  book  In  which 
the  transfer  of  shares  of  its  stock  shall  be 
registered,  and  another  book  containing 
the  names  of  Its  stockholders,  which  book 
shall  at  all  times,  during  tbe  usual  hours 
of  business,  for  thirty  days  previous  to  an 
election  of  directors,  be  open  to  the  exam- 
ination of  the  stockholnors. "  "Sec.  737. 
The  clerk  or  other  officer  having  charge  of 
the  books  of  any  corporation,  on  demand 
of  any  officer  holding  an  execution  against 
the  same,  shall  fnrnlsb  the  officer  with  the 
nn  mes,  places  of  residence,  so  far  as  to 
him  known,  and  the  amount  of  liability 
of  every  person  liable  as  aforesaid. "  "  Sec. 
739.  The  stock  of  every  company  formed  un- 
der thisact  shall  bedeemedpersonalestate, 
and  shall  be  transferable  in  the  manner 
prescribed  by  the  by-laws  of  the  com- 
pany: but  no  shares  shall  be  transferred 
until  all  previous  calls  thereon  shall  have 
been  fully  paid."  "Sec.  841.  Every  rail- 
road company,  Incorporated  or  doing 
business    In    this   state,     »    •     •     shall 

•  •  •  annually,  on  or  before  the  first 
day  of  August,  transmit  to  the  office  of 
the  railroad  commissioners  a  lull  and  true 
statement,  under  oath  of  the  proper  ofH- 
cers  of  the  corporation,  of  the  affairs  of 
the  corporation,  as  the  same  existed  on 
the  flrMt  day  of  the  preceding  July,  specify- 
ing— /^rst,  the  amount  of  the  capital  stuck 
subscribed,  tbe  number  of  shares,  and  the 
par  value  thereof;  second,  the  names  of 
the  owners  of  the  stock,  tbe  amount 
owned  by  them,  respectively,  and  the  resi- 
dence of  each  stockholder,  so  far  as 
known."  Chapter32,  Rev.St.  1879.  "Sec. 
23.54.  The  following  property  shall  be  lia- 
ble to  be  seized  and  sold  upon  attachment 
and  execution  Issned  from  any  court  of 
record:  •  •  •  Seeoad,  all  rights  and 
shares  in  tbe  stock  of  any  bank,  insur- 
ance  company,    or    other   corporation." 

'  "Sec.  2863.  When  any  execution  shall  be 
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luoed  against  any  person,  belag  the  own- 
er of  any  shares  ot  stock  in  any  bank,  in- 
Buraiiue  company,  or  other  corporation, 
it  shall  be  tlie  duty  ol  the  cauhier,  secre- 
tary, or  chief  clerk  of  such  bank,  innurHnce 
company,  or  other  corporation,  upon  the 
request  of  the  officer  having  snch  execa- 
tion,  to  furnish  him  with  a  certificate,  un- 
der his  hand,  stating  the  number  of  rights 
or  shares  the  defendant  holds  in  the  stock 
ot  such  bank,  InHurance  company,  or  cor- 
poration, with  the  incumbrance  thereon. 
Sec.  2364.  The  officer,  upon  obtaining  such 
information,  or  in  any  other  manner,  may 
make  a  levy  ot  snob  ezeeotion  on  each 
rights  or  dbarea  by  leaving  a  true  copy  of 
such  writ  with  the  cashier,  secretary,  or 
chief  clerk,  and.  If  there  be  no  such  officer, 
then  with  some  other  officer  of  such  bank, 
company,  or  corporation,  with  an  attest- 
ed certificate  by  the  officer  making  the 
levy  that  he  levies  upon  and  takes  Bucli 
rights  and  shares  to  satisfy  such  execu- 
tion." "Sec.  2370.  Ten  days'  notice  of 
time,  terms,  and  place  ot  sale  are  to  be 
given  by  the  officer  holding  the  execu- 
tion." "Sec,  2391.  When  any  rights  or 
sbarf>8  of  any  bank,  company,  or  corpora- 
tion shall  be  sold,  the  officer  making  such 
sale  shall  execute  an  instrument  In  writ- 
ing, reciting  the  sale  and  payment  of  the 
consid'>ration,  and  conveying  to  the  por- 
chaKcr  such  rights  or  shares;  and  shall 
also  leave  with  the  casliler,  secretary, 
chief  clerk,  or,  if  there  be  none,  with  any 
other  officer  ot  such  bank,  company,  or 
corporation,  a  copy  ot  the  execution,  and 
bis  return  theraon;  and  th**  purchaser 
shall  thereupon  be  entitled  to  ail  divi- 
dends and  stock,  and  to  the  same  privi- 
leges, as  members  ot  such  compan.v  or 
corporation,  as  such  debtor  was  entitled 
to." 

The  by-laws  of  defendant  corporation, 
relating  to  the  transfer  of  itscapital  stock, 
in  force  at  the  time  of  the  levy  and  sale 
of  the  stock  in  controver8.y,  are  as  fol- 
lows: Articles,  §6:  "At  every  election  of 
directors  the  transfer  books  of  the  cor- 
poration shall  be  prod  need  to  test  the  qual- 
ifications of  the  voters;  and  no  person 
shall  be  admitted  to  vote,  directl.v  or  by 
proxy,  except  those  In  whose  names  the 
shares  of  the  stock  of  the  corporation 
shall  stand  on  such  books,  and  shall  have 
so  stood  for  at  least  thirty  days  previous 
to  the  election."  Article  12.  §  2:  "No 
transfer  ot  stock  shall  be  allowed,  except 
by  stockholders  in  person,  or  by  a  prop- 
erly constituted  attorney,  whose  power 
shall  be  duly  executed  and  filed  with  the 
company.  Sec.  3.  At  the  time  of  the 
transfer  of  any  stock,  the  old  certificates 
shall  he  surrendered  and  canceled  before 
new  certificates  are  Issued  therefor." 

L'nder  these  provisions,  piaintitt  claims 
that,  the  stock-books  of  the  defendant 
corporation  showing  the  defendaats  Sellg- 
man  to  be  the  owners  ot  the  stock  in  ques- 
tion at  the  time  ot  the  levy  of  execution 
on  such  shares,  such  ownership  was  to 
be  determined  alone  by  such  books,  and 
that  in  consequence  the  plaintiff  acquired 
a  good  title  by  his  purchase.  It  is  evi- 
dent that  the  constitution  makes  no  in- 
hibition on  the  transfer  of  the  stock  ot  a 
corporation  in   other   modes    than   the 


formal  one  upon  Its  books,  nor  does  the 
statute  prohibit  the  usual  method  of 
transfer,  to-wit,  by  the  transfer  of  the 
cerTlflnate.  The  by-laws,  it  seems,  in  this 
instance,  make  such  prohibition ;  but  the 
general  current  of  authority  admits  the 
validity  of  transfers  made  outside  of  the 
books  of  the  corporation,  some  adjudica- 
tions holding  that  such  transfer,  though 
not  recorded  on  the  books,  passes  the 
legal  title;  and  it  Is  generally  held  that 
such  regnlutlouB  made  in  the  by-laws  are 
made  for  the  benefit,  protection,  and  con- 
venience of  the  corporation,  and  not  tor 
third  parties;  and  that  they  do  not  in- 
capacitate the  stockholder  from  parting 
with  his  interest,  and  that  bis  aasigrn- 
ment,  though  not  on  the  books,  pasMes 
his  entire  title  to  the  stock.  This  ruling 
appears  to  be  In  accordance  with  a  cus- 
tom generally,  if  not  uni  veroally,  prevalent 
in  the  commercial  world, — a  custom  which 
should  not  be  lightly  disturbed  by  the 
courts.  There  is  much  authority,  also, 
tor  saying  that  aurh  transfers  are  good, 
even  as  against  attaching  or  execution 
creditors,  such  creditors  being  held  to  ob- 
tnin  only  such  title  as  the  debtor  had  at 
the  time  of  the  levy.  In  Bank  v.  Rich- 
ards, 6  Mo.  App.454,  afterwards  approved 
by  this  court,  (74  Mo. 77,)  it  was  held  that 
an  attaching  creditor  cannot  prevail 
against  a  prior  ItonaMe  purchaser  whose 
purchase  has  not  been  entered  on  the 
books,  although  such  transfer  was  un- 
known to  the  creditor  at  the  time  the  at- 
tachment was  levied,  though  the  attach- 
ing creditor  at  the  time  of  his  purchase  be- 
came aware  of  the  transfer;  and  It  was 
ruled  in  that  case  that  the  unregistered 
purchaser  had  the  superior  equity,  and 
several  cases  in  this  court  were  approv- 
ingly cited.  Insurance  Co.  v.  Ooodfellow, 
9  Mo.  150;  Spring  Co.  v.  Harris,  20  Mo. 
3S2;  Insurance  Co.  v.  Able,  48  Mo.  136; 
Moore  v.  Bank,  52  Mo.  879.  Numerous 
authorities  cited  by  counsel  tor  thedcfend- 
ants  support  the  6ame  conclusion.  That 
ruling  U  also  well  supported  by  analogous 
rulings  respecting  a  levy  on  real  estate, 
where  there  is  an  unrecorded  deed,  but 
which  is  put  to  record  prior  to  the  exe- 
cution sale,  and  where  it  is  held  that  such 
deed  will  prevail  over  any  supposed  title 
acquired  at  such  sale.  Davis  v.  Ownsby, 
14  Mo.  170;  Black  v.  Long,  60  Mo.  181; 
Crow  V.  Drace,  61  Mo.  225. 

Here,  though  it  be  granted  that  the 
plaintiff  had  no  notice  at  the  time  the  ex- 
ecution was  levied,  yet  this  was  not  th* 
case  at  the  time  of  his  purchase,  when  he 
was  duly  notified.  In  these  circumstances 
he  cannot  Justly  lay  claim  to  being  a  boaa. 
Sde  purchaser  as  against  the  unregistered 
shareholders  who  hold  the  outstanding 
certificates;  and  such  outstanding  certifi- 
cates being  in  the  hands  ot  prior  pur- 
chasers, who  also  bold  powers  of  attoiv 
neytrom  the  registered  shareholders  to  ex- 
ecute written  transfers  on  the  books  ot  the 
defendant  corporation,  constituted  a 
valid  gronnd  for  that  corporation  to  de- 
tend  th'is  action;  for  otherwise  that  cor- 
poration might  incur  a  double  liability. 
The  considerations  aforesaid  lead  to  an 
nmrmance  of  the  Judgment,  and  It  is  so 
ordered. 
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Black  and  Bkacb,  JJ.,  eoaeorln  all  that 
ban  betni  said.  Bakplay,  J.,  concara  In 
paruKrapha  5  and  6, and  expreaaeano opin- 
ion on  tb«  otlier  p<iiota. 

Craio  v.  State. 

(Court  aj  Appecda  oS  Texas.    Feb.  8,  1893.) 

HOMICIDB — DaOUlBATIOHS  AXS  Abmibsiohs  —  Rcs 

QaaiM. 

1.  Where  tbree  oitizens,  fa&Ting  a  gun,  ride 
up  to  defendant  on  the  moroing  after  a  homicide, 
and  iipeali  to  Idm,  but  say  or  do  nolbing  to  indi- 
cate their  intention  not  to  allow  bim  to  escape, 
or  to  make  him  believe  he  is  under  arrest,  his 
voluntary  statements  as  to  the  killing  are  admls- 
•ible  usainst  him. 

•i.  Where  the  fatal  afCray  occurred  at  11 
o'clock  at  DiKht,  and  defendant  immediately  roda 
rapidly  to  bis  home,  about  a  mile  away,  and,  on 
arriving,  within  10  minutes,  at  his  mother's  room, 
was  weak  and  sick,  and  covered  with  blood,  still 

Erofusely  Sowing  from  a  wound  on  the  side  of 
is  head,  his  declarations  as  to  the  killing,  made 
to  bis  mother  while  she  was  dressing  bis  wound, 
were  admissible,  as  part  of  the  res  geatce,  to  oor- 
toborate  bis  testimony. 

8.  The  statements  made  to  the  citizens  be- 
ing full  aad  complete,  defendant's  declarations  to 
his  mother  were  inadmissible  to  explain  thorn. 

Appeal  from  district  coart.  Hood  conn- 
tjr;  C.  K.  Bell,  Judge. 

Jim  Ci-alg  waa  convicted  of  manalaagh- 
ter,  and  app4>al8.    Reversed. 

Rassell,  Cooper  A  Lemmoa,  for  appeK 
lant.  Richaid  H.  Harrboa,  Asst.  Atty. 
Geo.,  for  tbe  State. 

HcRT.  J.  This  la  a  conviction  for  man- 
slaughter,  with  the  penalty  fixed  at  three 
yeara  in  tbe  penitentiary.  Over  objec- 
tion, tbe  atate  Introduced  in  evidence  the 
cunlctwlona  of  defendant  made  to  Sue, 
Sawyer,  and  Page.  The  statement  or 
confeaalou  was  made  to  these  parties  next 
morning  atter  the  cutting  wblcb  resulted 
in  the  death  of  Manuel  Cavasas.  The  ob- 
jection nrged  waa  that  defendant  was  In 
arreat,  and  had  nut  been  cautioned  aa  tbe 
la w  reqairoB.  Tbe  appellant  was  not  cau- 
tiunetl.  Waa  be  In  arrest,  within  tbe 
meaning  of  tbe  statute?  The  facts  are  as 
follows:  Sne  states  tbat  Sawyer  and  Jim 
Page  left  home  early  that  morning  to 
bnnt  defendant.  They  went  to  another 
neighborhood,  where  another  party,  lo 
charge  of  a  constable,  were  also  to  go  in 
eearch  of  defendant.  Arriving  at  said 
place,  tbey  learned  tbat  the  poase  hud 
gooo  on  a  alrollar  mission  tu  tbeira. 
Tbey  went  towards  defendant's  father's 
tauoaefor  tbe  purpose  of  tlndinR  defend- 
ant. Tbey  were  on  horse-back,  and  had 
one  gun  witb  them.  Id  about  200  yards 
of  defendnnt's  house  tbey  saw  bim  going 
along  tbe  cross-road  leading  to  Smith's 
place.  Tliey  rode  up  to  him,  and  apoke 
to  bim.  The  defendaDt  stopped.  They 
did  not  make  any  arrest  or  tell  defendant 
that  he  was  under  arrest,  but  their  pni^ 
ptHte  was  to  take  him  to  Ft.  Spunky  to 
the  JoHtice.  If  thedefendant  had  attempt- 
ed to  leave  tliero.  they  would  nothave per- 
mitted him  to  do  so.  Do  these  facts  show 
tbat  defendant  believed  taimself  In  arreat? 
Wei«  tbey  calculated  to  Induce  such  be- 
lief? If  defendant  had  reaaonablegrounds 
tu  believe,  and  did  believe,  himself  in  arrest, 
then  bis  confeaaion  was  inadmissible.    Un 


the  other  band,  if  be  did  not  so  t>dievie,  bla 
conression  was  admlaslble,  tbongb  Sue, 
Sawyer,  and  Page  intended  an  arrest,  and 
would  not  have  permitted  bim  to  escape. 
Did  he  believe  bImHelf  in  arrest?  Uecertain- 
ly  did  not,  because  there  was  nothing  said 
or  dune  which  was  at  all  calculated  to 
produce  such  belief.  We  must  infer,  he 
being  a  man  of  ordinary  intelligence,  that 
he  had  no  such  l)elief.  In  support  of  the 
proposition  tbat  the  facts  show  an  arrest, 
counsel  cites  Nolen  v.  State,  8  Tex.  App. 
696,  0  Tex.  App.  425,  and  Grosse's  Case,  11 
Tex.  App.  9M.  When  the  facts  in  these 
caaea  are  examined  they  will  be  found 
quite  different  to  tbe  tacts  In  this  cuse. 
There  was  no  error  In  admitting  the 
sta  tements. 

The  cutting  occurred  about  11  o'clock  at 
night.  Appellant  mounted  a  horse  imme- 
diately, and  rode  rapidly  to  taia  father's 
house,  about  a  mile  away.  He  arrived 
there  "about  11  o'clock,  or  between  11 
and  13."  Be  came  Into  bis  mother's  room 
all  covered  with  l>lood  which  came  from 
a  severe  wound  on  the  left  side  of  his 
head,  it  was  atlll  bleeding  profusely. 
His  face  and  front  were  bloody,  and  be 
was  weak,  sick,  and  nauseous,  and  com* 
plained  of  bis  head.  His  mother  com- 
menced dressing  the  wound.  These  facts 
being  shown,  tbe  defendant  then  pro-  1 
posed  to  show  by  hie  mother  his  version  I 
of  the  difDculty.  Tbe  state  objected,  he-  ' 
cause,  we  presume,  that  appellant's  state- 
ments to  his  mother  constituted  no  part 
of  the  res  gestie.  The  ground  is  not  stat- 
ed In  the  hill.  Tbe  objection  was  sos- 
tained.  Was  the  statement  made  to  bla 
mother,  under  the  above  circumstances, 
admissible  as  original  evidence?  If  not, 
was  it  admissible  to  explain  tbe  state- 
ment made  by  defendant  to  Sue,  Sawyer, 
and  Page?  Was  it  admissible,  under  tbe 
facts  of  this  case,  for  the  purpose  of  cor- 
roborating defendant's  evidence  on  tbe 
trial?  Was  the  statement  original  evi- 
dence? Just  when  a  fact  or  statement  is 
or  Is  not  a  part  of  tbe  resgeatse  is  one  or 
the  most  difficult  questions  to  solve 
known  to  the  writer.  The  old  rule  waa 
tbat,  to  be  part  of  tbe  rea  geats,  tbe  fact 
or  statement  should  be  contemporaneous 
witb  tbe  transaction,  and  this  rule  is  ap- 
proved by  many  courts  of  the  first  ability. 
On  the  other  band,  the  rule  has  been  con- 
strued so  as  to  admit  acts  and  declara- 
tions occnriing,  not  contemporaneously 
with  tbe  transaction,  but  which  precede 
or  follow  It.  "And  when  they  are  to  be 
admitted  or  rejected.  If  not  coincident 
witb  tbe  act  or  transaction  In  question, 
is  a  question  of  Judicial  discretion  of  em- 
buiTassing  nicety.  If  tbe  declarations 
appear  to  spring  out  of  the  transaction ; 
If  tbey  elucidate;  if  they  are  voluntary 
and  spontaneous,  and  made  at  a  time  so 
near  to  it  as  reasonably  to  preclude  the 
idea  of  design,— then  they  are  to  be  re-' 
garded  as  contemporaneous.  Mitcbam 
V.  Srate,nGa.616.  This  role  is  supported 
by  the  following  authorities:  State  v. 
Wagner,  61  Me.  178 ;  Comfort  v.  People,  64 
III.  404:  Denton  r.  State,  1  Swan.  270; 
Crookharo  y.  State.  6  W.  Va.  613;  Handy 
V.Johnson.  6  Md.4S0;  Ooodwln  t.  Hai^ 
rlson,  1  Boot.  80. 
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The  rale  we  may  anderstand,  bot  in  its 
application  the  ditUcnltiea  arise.  It  sp- 
peilant  continued  the  gait  In  which  he 
started  from  the  place  of  the  cuttlnK.  he 
must  have  reached  home  within  10  min- 
utes. When  he  reached  liume  he  was  cor- 
«red  with  hlood  from  a  wound  on  the 
left  Hide  of  his  head,  still  bleedinK  profuse- 
ly. He  was  weak,  sick,  and  complained 
of  his  head.  These  are  the  surrdunding 
facts  when  bemads  a  statement  i-egard- 
InK  the  transaction  to  Ids  mother.  We 
are  of  opinion  that  the  declarations  to 
his  mother  spring  out  of  the  transaction. 
They  certainly  were  calculated  toelucidate 
it.  Do  they  appear  to  have  heen  sponta- 
neous, and  not  fabricated?  They  were 
made  while  he  was  bleeding  profusely. 
Ue  was  sick  and  nauseated  from  the 
wound.  The  statement  was  made  within 
10  minutes  of  the  cutting.  Under  these  cir- 
cumstances, do  they  appear  to  have  been 
niadeHpontaneousiy?  We  think  so.  In  the 
IdeFike  C'ase,3  Cush.l81,tbe  defendant  ran 
from  iter  room,  in  the  night,  up-stairs, 
bleeding,  and  crying,  " Murder!"  The 
woman  to  whose  room  she  fled  went  fur 
a  physician.  Another  person  who  heard 
her  cries  went  for  a  wacuhman,  and,  re- 
turning, went  to  her  rsom,  and  found  her 
bleeding  upon  the  door.  She  toid  him  the 
defendant  had  stabbed  her.  This  stativ 
ment  was  permitted  to  go  to  the  jury, 
over  objections  ot  defendant.  It  will  be 
observed  that  the  declarations  were  not 
conteniporaueons,  but  a  considerable  time 
must  buve  elapsed  between  the  time  when 
the  act  was  committed  and  tiiat  when  tiie 
declarations  were  made;  but  the  screams 
of  the  injure*!  woman,  her  running  into 
another  room,  her  being  found  bleeding 
upon  the  return  of  the  persfin  who  wen  t 
for  the  watchman,  all  formed  coonectlng 
IlnkH.and  rendered  the  declarations  equal- 
ly as  Hutisfactory  as  If  tliey  had  been  made 
at  the  time  the  wound  was  given.  Uar* 
rininn  v.  Hto^«'e.57  Mo.  US.  In  this  case  we 
bave  the  application  ut  the  rule  to  a  cer- 
tain state  of  facts,  and  when  the  tacts  in 
the  rase  before  us,  bearing  upon  and  sur- 
ronmllng  tlie  defendant  when  he  related 
tlio  trani^actlon  to  his  mother,  are  com- 
pared to  tiiose  in  the  McPike  Case,  they 
will  be  found  In  the  main  to  correspond, 
and  to  bring  the  case  within  the  rule. 
That  tiie  declarations  need  not  be  con- 
temporaneous with  the  transaction  is  set- 
tled, not  only  by  this  court,  bat  by  oar 
supreme  court.  Were  the  statements 
made  to  his  mother  admissible  to  explain 
the  statements  made  to  Sue,  Sawyer,  and 
Page?  We  tnink  they  were  not.  Why? 
Because  the  statements  to  Sue  and  the 
others  were  full  and  complete.  Th»re  was 
nothing  left  to  doubt;  hence  there  was 
nothing  to  be  explained.  We  have  very 
carefully  compared  the  statements  to  Hue 
and  the  others  with  the  facts  bearing 
upon  the  subject  contained  in  the  cases 
cited  by  appellant,  and  are  clearly  of  the 
opinion  that  they  are  dissimilar,  and  do 
not  bring  the  statements  within  tbepro- 
viHions  of  the  statute. 

Was  the  statement  to  his  mother  ad- 
missible, under  the  facta  ot  this  case,  for 
the  purpose  of  corroborating  the  defend- 
ant's own  testimony  on  the  trial?    Ttie 


rule  upon  this  subject  hi  that  where  the 
opposing  case  is  that  the  witness  (appel- 
lant in  this  case)  testified  under  corrupt  , 
motives,  or  when  the  impeaching  evidence  ! 
(in  this  case  that  of  Sue  and  otbem)  goes 
to  charge  the  witness  (appellant)  with 
fabrication  of  his  evidence,  it  is  but  proper 
that  such  evidence  sbonld  be  rebutted;  ' 
and  hence  statements  made  by  the  wit- 
ness corroborating  his  testimony  on  the 
trial,  uttered  soon  after  the  transaction, 
and  at  a  time  when  the  witness  could  not 
have  been  subject  to  any  disturbing  Influ- 
ences, are  competent  when  proof  has  been 
offered  to  impeach  him.  What  is  the 
state's  case  on  this  question?  Evidently 
that  appellant's  testimony  on  the  trial 
was  fabricated,  and  this  attempted  to  be 
shown  by  proof  of  quite  a  different  state- 
ment made  by  appellant  next  morning 
after  the  diflicuity  to  Sue,  Sawyer,  and 
Page.  To  refute  this,  should  not  appel- 
lant have  been  permitted  to  prove  that, 
within  15  minutes  after  the  cutting,  he 
made  a  statement  to  his  mother  similar 
to  that  be  related  on  the  stand?  We 
think  so.  Again,  how  natural  for  the 
jury  to  give  to  his  evidence  very  slight 
weight,  and  to  discredit  It  altogetlier 
when  Impeached,  as  was  done  in  this  case. 
Would  It  not  be  reasonable  tor  the  Jury  to 
view  bis  testimony  more  favorably  if 
they  knew  that  he  gave  the  same  account 
of  the  transaction  soon  after  It  occurred? 
Ot  this  we  entertain  no  doubt,  and  hence 
are  ot  opinion  that  this  statement  to  his 
mother,  under  the  circumstances  ot  this 
case,  was  admissible  for  the  purpose  of 
corroborating  his  testimony  given  at  the 
trial.  The  judgment  is  reversed,  and  the 
cause  remanded. 


White,    P.  J.,  concurs. 
abs<>n  t. 


Daviuson,  J., 


MbSpatton  v.  Statu. 

(Court  df  Apptalt  vf  Texas.    Jan.  80,  189S.) 

Assault  with  Intent  to  Kill— SsLr-DsrsKss— 

I.V8TRUCT10M8. 

Defendant,  on  trial  for  assault  with  intent 
to  murder  one  M.,  asked  the  court  to  instruct  the 
jury  "that,  if  the  defendsnt  went  to  M. 's  house 
to  commit  say  offense  sgaiast  the  law,  bat  atmn- 
doned  such  intention,  and  attempted  to  avoid  • 
difBculty  with  his  adversary  (H.,)  and  was  then 

gursued,  his  riRht  of  self-defense  revived,  and  he 
ad  the  right  to  kill  his  adversaiyto  prevent  be- 
ing killed  or  any  serious  bodily  injury  to  himself; 
and,  If  the  jury  so  find,  they  will  acquit  the  de- 
tendaut. "  Mad,  that  it  was  error  to  refuse  the 
InstrvctioD. 

Appeal  from  district  court,  Washington 
county;  W.  W.  Srarct,  Judge. 

Lawson  McSpatton  was  convicted  ot 
assault  with  intent  to  murder,  and  sx- 
cepts.    Reversed. 

C/impbell  <£  Pennington,  for  appellant. 
Richard  H.  Harrison.  Asst.  Atty.  Gten., 
for  the  State. 

Daviubo.v,  J.  It  appears  from  theevl- 
dence  in  this  case  that  one  Miller  had  be- 
come very  jealons  of  the  attentions  ap- 
pellant had  been  paying  to  his  wife,  Mrs. 
Miller,  and  bud  notified  appellant  on 
several  occasions  to  cease  his  attentions 
to  his  wife,  and  had  ordered  him  not  to 
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come  abont  fats  home  wnd  premiHes.  On 
the  (late  ol  the  occasion  wblch  led  to  thiH 
pnNiecutlon,  Miller,  wbo  was  engaged  In 
watering  tbe  streets  of  tbe  city  of  Bren- 
bam,  while  upon  hU  cart,  attending  to  his 
duties,  saw  tbe  appellant  passing  down 
tbe  street  rapidly  in  the  direction  o(  bis 
(Miller's)  bome.  He  determined  to  inter- 
cept and  prevent  appellant  from  visiting 
his  wife  and  domicile  In  violation  of  bis 
demands  and  injunctions.  He  seised  an 
iron  rod,  and  started  olT  in  a  hurry  to 
overtalce  defendant  and  chastise  bim  for 
TlRlting  bis  house  and  wife,  contrary  to 
his  wishes  and  against  his  express  de- 
mands. When  Miller  was  150  or  2U0  yards 
from  his  bouse  be  saw  appellant  getting 
over  his  haclc  fence,  and  pursued  bim. 
The  defendant  seeing  tbe  irate  husband 
approach,  and  fearing  tbe  consequences, 
fled.  The  husband,  after  chasing  bim 
around  several  squares  In  the  town,  Anal- 
ly met  appellant  two  or  three  blocks  from 
his  (Miller's)  bouse,  and  said  to  bim,  "I 
thought  I  told  you  to  stay  away  from 
my  house;"  whereupon  tbe  defendant, 
ninuing  bacicwardM.  snatched  his  pistol 
out,  and  said,  "I  will  blow  your  brains 
out  If  yon  run  on  me,"  and  snapped  bis 
pistol  at  Miller  two  or  three  times.  Miller 
knoclced  the  pistol  out  of  defendant's 
hands,  and  strncli  bim  several  times  with 
the  Iron  bar.  Under  tbis  state  of  facts 
the  defendant  was  Indicted  for  an  assault 
with  Intent  to  murder  Miller.  At  tbe 
trial  the  learned  special  Judge  Instructed 
the  jury,  among  other  things,  as  follows: 
"You  are  further  instructed  that  a  homi- 
cide is  lawful  and  Justifiable  when  com- 
mitted by  the  husband  upon  tbe  person 
<if  any  one  talten  in  the  act  of  ailnltery 
with  the  wife,  provided  that  tiie  killing 
take  place  before  the  parties  to  tlie  act 
of  adultery  have  separated;  that  Is, 
n-hile  they  are  still  in  each  other's  com- 
pany after  the  act  of  adultery.  And, 
Hiirh  being  the  case.  If  the  husband  should 
make  an  assault  upon  such  person,  and 
siK-h  person  should  in  bis  defense  kill  tbe 
husband,  then  be  would  not  have  a  per- 
fect right  uf  self-defense,  but  such  right 
Would  be  limited  to  a  reduction  of  the 
offense.  And  If  you  believe  from  the  evi- 
dence tbnt  the  said  Sam  Miller  took  the 
snid  defendant,  McSpatton,  and  his,  Mil- 
ler's, wife  in  the  act  of  adultery,  and 
then  and  there  pursued  and  attempted  to 
kill  Riiid  McSpatton,  or  do  bim  serious 
bodily  Injury,  and  that  in  defense  of  him- 
self against  such  attack.  If  any,  or  some 
act  then  done  by  Miller,  manifesting  an 
immediate  Intention  to  then  and  there  as- 
siinlt  the  defendant,  the  said  defendant 
then  assaulted  Miller,  and  attempted  to 
kill  him,  tlie  defendant  would  be  guilty  of 
an  aggravated  assanit,  which  is  pun- 
ished by  fine  not  less  than  twenty-five 
dollars  nor  more  than  one  thousand  dol- 
lars, or  by  confinement  in  the  county  Jail 
lor  nut  less  than  one  month*  nor  more 
than  two  years,  or  by  both  such  fine  and 
InprlRonment. "  Tbis  portion  of  tbe 
elmrge  was  specially  excepted  to  by  the 
defendant  as  being  wholly  irrelevant  and 
anwarranted  by  any  evidence  In  the  case. 
Defendant  was  convicted  of  aggravated 
assault,  and  bis  punishment  assessed  at 


a  Hne  of  $26.  We  are  of  opinion  that  tbe 
charge  Is  objectionable  for  the  reasons 
stated  In  the  bill  of  exceptions.  However 
strong  and  warranted  Miller's  siispiclon 
iiiight  have  been  that  tbe  defendant  bad 
previously  been  guilty  of  adultery  with  bla 
wife,  the  evidence  In  tbis  case  falls  to 
show  that  the  defendant  had  had  carnal 
intercourse  with  or  had  even  seen  Miller's 
wife  on  tills  occasion,  much  lees  that  the.v 
bnd  been  taken  in  adultery;  and,  instead 
of  the  parties  being  taken  In  tbe  act  of 
adultery,  and  not  having  separated  as 
stated  above,  tbe  evidence  shows  that  de- 
fendant was  two  squares  from  Miller's 
housu  at  the  time  of  tbe  difflcnity,  and 
there  Is  no  fact  going  to  show  that  Mil- 
ler's wife  Was  nearer  to  tbe  parties  than 
two  squart^  at  that  particular  time,  and 
the  nearest  point  ol  contact  between  Mil- 
ler's wife  and  appellant  was  Miller's  back 
fence,  so  far  as  the  record  disclnnes,  pro- 
vided she  was  at  home  at  the  time.  In 
order  to  meet  this  charge  of  tbe  court, 
tbe  defendant  asked  a  special  instruction 
in  the  following  language,  to-wit:  "The 
Jury  aie  Instructed  that  if  tbe  defendant 
went  to  Sam  Miller's  bouse  to  commit 
any  otfense  against  the  law,  but  aban- 
doned such  Intention,  and  attempted  to 
avoid  a  difHcuIty  with  bis  adversary,  and 
was  then  pursued,  bis  right  of  self-defense 
revived,  and  be  had  tbe  right  to  kill  bis 
adversary  to  prevent  being  killed  or  any 
serious  bodily  injury  to  bimself;  and.  If 
the  jury  so  find,  they  will  acquit  tlie  de- 
fendant, "—which  requested  instruction 
was  refused  by  the  court,  and  a  bill  of 
exceptions  reserved  to  tbe  refusal.  This 
special  instruction,  while  not  technically 
correct,  was  substantially  so,  and  should 
have  been  given  as  a  part  of  the  law  of 
the  case,  and  it  was  error  to  refuse  same. 
For  the  errors  Indicated  tbe  judgment 
Is  reversed,  and  the  cause  remanded.  All 
Judges  present  and  concorrlng. 


Massbt  v.  Statb. 
(Court  of  AppecUa  of  Texat.    Feb.  8,  1893.) 

Criicihax.  Law— BtLx.or  Kxobptions — Tims  o* 
HiaNiNO — Rbtiew  on  Appeal. 
A  bill  of  exoopUoDa,  which  is  not  present- 
ed for  the  approval  of  the  trial  judge  within  10 
days  after  the  motion  for  new  trial  Is  overruled, 
yrill  not  be  considered  on  appeal. 

Appeal  from  district  court,  Parker  coun- 
ty; J.  W.  Pattkrbon,  Judge. 

Sam  Massey  was  convicted  of  tbeft,  and 
appeals.    Affirmed. 

lUchurd  H.  Uanison,  Asst.  Atty.  Gen., 
for  tbe  State. 

Hurt,  J.  Conviction  for  theft  of.  cattle. 
There  are  qnlte  a  number  of  bills  of  excep- 
tion in  tbe  record,  none  of  which  can  be 
considered,  because  not  presented  to  tbe 
trial  Judge  for  his  approval  within  10  daya 
after  the  motion  for  new  trial  was  over- 
ruled. Harrison  v.  State,  16  Tex.  App. 
325:  Morris  v.  State,  17  Tex.  App.  6iiU; 
Shubert  v.  State,  2U  Tex.  App.  320.  But  if 
the  bills  could  be  considered.  It  is  not  clear 
that  they,  or  either  of  tbem,  present  er- 
ror. When  consldererl  without  tbe  bills, 
the  record  presents  no  sucb  error  as  was 
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calralated  to  Injare  the  rtglita  of  appel* 
laut.  The  char}?e  of  the  court  applied  die 
law  to  appeliant's  defense  clearly  and  fa- 
vorably. The  rematniug  queation  is,  was 
the  evidence  sufficient  to  support  the  ver- 
dict? When  considered  Id  connection  with 
the  etatemeutB.and  especially  the  conduct, 
of  appellant,  we  tblnkitls.  The  Jadgment 
la  affirmed. 

White,  P.  J.,  concara.    Davidson,  J., 
absent. 


Welhacsen  v.  State. 
(CotMt  of  AppeaXt  0/  1«ca».    Feb.  8,  1803.) 
IimiCTHBNT — Joinder   ov   Ofvbkses  —  Cbiminai. 
Law — EvioKNci  —  RbiiEyuict — Witness  — Mis- 

OOMSCCT  or  OrFICBB. 

1.  A  ootint  charging  the  theft  o{  a  oertaln 
yearUag,  aad  one  chaxging  the  illegal  branding 
of  the  same  animal,  may  be  joined  In  the  same 
indictment. 

2.  On  trial  for  the  theft  and  illegal  branding 
of  an  animal  it  is  error  to  admit  evidence  of 
other  thefts  and  brandings  whloh  fails  to  show 
that  they  were  done  at  the  same  time  as  the 
oflenses  of  which  defendant  is  accused. 

3.  Bucb  error  is  not  rendered  harmless  Oy 
Withdrawing  from  the  Jury  the  oousideration  of 
such  evidence. 

4.  Where,  on  trial  for  the  theft  and  illegal 
branding  of  an  animal,  all  the  witnosses  were 
pluced  in  custody  of  an  otUeer,  and  two  of  the 
witnesses  for  tbe'  state,  whose  testimony  estab- 
lished the  Identity  of  the  animal,  on  tbelr  cross- 
examination  disclose  that  they  had  been  tallied 
to  alx>ut  the  case  by  the  chief  deputy-sheria,  and 
the  animal  pointed  out  to  them,  it  was  error  for 
the  court  not  to  exclude  their  testimony. 

Appeal  from  district  court,  Webb  coun- 
ty; A.  L.  McLanb,  Judf;c. 

O.  A.  Welhausen  was  convicted  of  the 
theft  and  Illegal  branding  and  marking  of 
a  certain  yearling,  and  appeals.  Re- 
versed. 

Btthel  Oooi* wood,  tor  appellant.  Rteb- 
ard  H.  Uurrtaon,  Asst.  Atty.  Gen.,  for  tbe 
State. 

Hurt,  J.  Appellant  and  one  King  were 
Jointly  Indicted  for  tbe  theft  of  a  certain 
yearling  alleged  to  be  the  property  of  Dniiio 
Sanchey.  The  Indictment  also  contained 
a  count  for  illegal  branding  and  marking 
a  certain  head  of  cattle,  the  property  of 
snld  Sanchey.  There  was  severance,  and 
appellant  was  placed  on  trial  and  cuu- 
victed  of  illegal  branding  and  marking. 
Wnen  tbe  trial  began,  counsel  for  appel- 
lant moved  the  court  to  require  the  state 
to  elect  which  of  the  two  offenses  the 
prosecution  would  proceed  upon.  This 
was  refused,  and  exeeptlonaduly  reserved. 
When  the  state  had  Introduced  all  of  Its 
evidence,  tbe  motion  was  renewed,  and 
was  again  overruled,  and  exceptions 
taken.  In  support  of  tbeHe  motions  we 
have  an  arguoieat  from  Mr.  Bethel  Uoop- 
wood,  which  cannot  be  excelled  for  re- 
search and  cogency.  We  believe,  how- 
ever, that  tbe  same  question  might  have 
been  raised  by  a  motion  to  quaab.  Then, 
if  the  indictment  would  not  be  bad  on  a 
motion  toquaab,  tbe  ruling  of  the  court 
upon  the  motions  that  were  made  would 
be  correct.  We  have  held  that,  it  tbe 
same  transaction  is  referred  to,  a  count 
for  tbeft  and  one  toK  lliegal  branding  and 


marking  conld  properly  be  Inserted  in  the 
same  bill,  though  these  two  offenses  be 
not  tbe  same;  or  that  the  principles  an- 
nounced in  tbe  other  cases  would  sustain 
such  a  holding.  We  have  not  the  time  to 
elaborate  the  proposition,  bnt  It  is  be- 
lieved to  be  sound.  It  is  not  at  all  free 
from  doubt. 

Ttaera  was  evidence  introduced  tending 
to  prove  other  thefts  and  illegal  brand- 
ings, and  to  this  obiection  was  urged,  and 
bills  reserved.  We  have  very  carefully  ex- 
amined tbe  statement  of  facts,  and  cannot 
perceive  upon  what  ground  this  evidence 
was  received  under  the  facts  of  this  case. 
It  did  not  tend  to  Identify  tbe  transac- 
tion, nor  to  prove  the  identity  of  tbe  year- 
ling branded  and  marked,  nor  to  prove 
the  intent  of  appellant.  The  appellant 
did  not  claim  tbe  yearling  of  Sanchey, 
nor  did  he  claim  that  tbei-e  was  any  lulu- 
take  in  the  transaction.  If  such  had  been 
his  claim,  still  the  evidence  relating  to  tbe 
othercattlefails  to  show  that, if  taken, they 
were  taken  at  the  same  time,  or  branded 
at  tbe  same  time.  This  being  so,  we  can- 
not comprehend  how  or  for  what  purpose 
the  evidence  was  admitted.  It  may  be 
contended  thattbecourt  rendered  it  harm- 
less by  instructing  the  Jury  to  disregard 
it.  The  lance  may  bare  been  withdrawn, 
but  tbe  wound  remained  nevertheless. 
Such  evidence  Is  admissible  for  certain 
known  and  legitimate  purposes,  to-wit, 
to  develop  tbe  transaction,  to  Identify  un- 
der certain  circumstances  the  animal  in 
question,  to  Hhow  fraudulent  Intent;  bnt 
to  serve  any  purpose  the  proof  most  show 
that  the  other  animals  or  property  were 
taken  at  least  about  the  same  time,  and 
from  tbe  same  place,  or  so  near  thereto 
as  to  constitute  the  same  transaction. 
When,  under  these  circumstances,  such 
proof  is  received,  the  appellant  cannotcom- 
plain  because  other  crimes  are  shown. 
Let  it  be  supposed,  however,  that  proof 
of  other  crimes,  contemporaneous  with 
and  a  part  of  tbe  same  transaction,  be 
offered.  This  evidence  of  other  crimes 
would  still  not  be  proper  evidence  nnless 
required  for  the  purpoHcs  above  stated. 
If  the  different  offenses  be  so  closely  con- 
nectod  tbat  proof  of  one  necessarily  dis- 
closes the  other,  the  state  would  have 
the  right  to  disclose  both  to  tbe  extent 
of  their  necessary  connection. 

Not  infrequently  records  coming  before 
this  court  Impress  the  writer  witb  the 
belief  that  some  trial  judges  are  of  opin- 
ion that,  though  such  evidence  of  distinct 
separate  crimes  may  not  serve  the  apec- 
ified  purposes,  still  it  will  be  harmless  If 
reutricted  by  the  charge  to  the  Jury.  If, 
in  fact.  It  is  connected  with  tbe  transac- 
tion under  investigation,  and  tends  to 
serve  one  of  the  purposes  roentioneil 
above,  it  should  be  received;  but  if  it  is 
not  so  connected,  or,  if  connected,  does 
not  tend  to  serveone  of  tbe  purposes  men- 
tioned, then  it  is  not  competent  evidence, 
and  it  will  be  error  to  receive  it,  though 
i-estricted  or  withdrawn  from  the  Jnry, 
for  It  Is  known  to  the  profession  and  this 
court,  from  the  results  shown  in  hnndreda 
of  cases  brought  here,  that,  if  there  be 
strong  suspicion  against  tbe  accused, 
though  tbe  evidence  be  not  sufficient  to 
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aathorlse  conrictlOD,  and  then  there  to 
evidence  of  other  offeuses  before  the  Jury, 
conviction  will  follow,  notwithstanding 
Bocb  evidence,  when  admissible,  is  properly 
and  carefnlly  limited  by  the  charge,  or, 
when  inadmisalble,  be  entirely  withdrawn 
from  the  ]ury.  At  the  state's  instance  all 
witiieftHee  were  sworn  and  placed  under 
the  rule  and  in  custody  of  an  officer,  ex- 
cept Victor  Morel  and  Capt.  Brooks,  who 
were  officers  of  the  court.  During  the 
time  the  utate  was  introducing  its  evi- 
dence In  chief,  the  state  called  Celso  Tri- 
vloio,  who  bad  been  under  the  rule.  After 
testifying  as  fet  forth  in  the  Rtatement  of 
facta,  ho  stated  on  cross-examination:  "I 
saw  the  brown  calf  in  question  after  we 
went  to  dinner  to-day.  [This  was  after 
be  was  sworn  and  placed  under  the  rule.] 
Victor  Morel  asked  mu  if  I  knew  the  calf. 
He  told  me  it  was  the  calf  about  which 
the  trial  was  being  had.  and  that  It  was 
the  calf  in  question  In  this  caae.  He  asked 
me  If  I  knew  It,  and  told  me  to  tell  what 
Iknew  abootit  In  court.  Nobody  told 
me  to  say  annntrnth."  Counsel  for  ap- 
pellant moved  to  exclude  the  testimony  of 
tills  witness  from  the  Jury.  This  was  re- 
fused, and  a  bill  of  exceptions  reserved. 
It  further  appears  that  Morel  was  depnty- 
eberiff,  and  that  he  knew  the  witness  Tri- 
vinio  had  been  sworn  and  placed  underthe 
rale.  It  alsoappears  thatanotherwitness, 
Oarza,  who  bad  been  placed  under  the 
rule,  had  been  talked  to  about  the  case, 
and  had  the  calf  shown  to  bim  by  the  chief 
deputy-sheriff  Morel.  All  these  facts  being 
shown,  coniisel  for  defendant  moved  to 
strike  out  the  teetimon.v  of  Trivinio  and 
Oarca.  This  was  denied,  and  a  bill  re- 
served. Article  662,  Code  Cri m .  Proc . ,  p ro- 
vides:  "At  the  request  of  either  party  the 
witnesses  on  both  sides  may  be  sworn 
and  placed  In  the  custody  of  an  officer, 
and  removed  out  of  the  court-room  to 
flonie  place  where  they  cannot  hear  the 
tpRtlmony  as  delivered  by  any  other  wit- 
neRses  in  the  case. "  Article  666  requires 
that  the  witnesses  be  attended  by  an 
officer,  and  in  no  case  shall  they  be  al- 
lowed to  hear  the  testimony  in  the  caae, 
or  any  part  thereof.  Article  666:  "Wlt>- 
neKWR,  when  placed  under  the  rule,  shall 
he  instructed  by  the  court  that  they  are 
not  to  converse  with  each  other,  or  with 
Any  other  person  about  the  case,  except 
by  permission  of  the  court,  and  that  they 
are  not  to  read  any  report  of,  or  comment 
np-m.  the  testimony  in  the  case  while  un- 
der the  rule,  and  the  officer  who  attends 
the  witness  shall  report  to  the  court  at 
once  any  violation  of  its  Instructions, 
and  the  party  violating  the  same  shall  be 
punished  for  contempt  of  cojirt."  That 
these  provlalons  of  the  law  were  most  fla- 
grantly violated  cannot  be  questioned; 
and  violated  not  only  by  the  witnesses, 
but  by  the  chief  deputy-sheriff.  While  it 
ifi  true  that  the  trial  Judge  is  Invested 
with  a  wide  discretion  in  all  matters  re- 
lating to  this  procedure,  and  that  such 
diwretlon  will  not  be  revised  on  appeal 
nnless  it  has  been  abused,  the  right  to 
have  the  witnesses  under  the  rule  should 
not  be  denied  or  substantially  abridged 
at  the  arbitrary  discretion  of  the  Judge. 
UeMUIan  t.  Stat*,  7  Tax.  App.  148.    Did  the 


court  err  in  refusing  to  strike  out  the  tea- 
tlmony  of  the  witness  Trivinio,  and  was 
such  error  iirejudicial  to  defendant?  This 
depends  largel.v  upon  the  character  of  the 
testimony  of  the  wltneHS.and  whether  the 
conduct  of  the  deputy-sheriff  was  calcu- 
lated to  induce  the  witness  to  swear  as  he 
did.  In  the  light  of  thestntement  of  facte, 
the  testimony  of  Trivinio  was  the  most 
important  and  hurtful  to  defendant. 
When  the  case  is  relieved  of  his  testimony 
and  that  of  Oarsa,  we  are  impressed 
with  the  belief  that  Morel  saw  and  under- 
stood the  weak  point  In  the  state's  case, 
and  that  he  Intended  to  and  may  ha<re 
rendered  Impregnable  this  point  by  the 
testimony  of  these  witnesses.  This  weak 
point  in  the  case  was  as  to  the  identity  of 
the  animal  branded  by  defendant.  We 
are  of  opinion  that  the  testimony  of  the 
witnesses,  considered  In  connection  with 
the  fact  of  the  flagrant  and  unexolalned 
violation  of  the  rule,  shonld  have  been  ex- 
eluded  from  the  Jory.  Keveraed  and  ra- 
manded. 

Wbitb,  p.  J.,  eonenrt.     DAvroeoir,  J., 
absent. 


OvERAND  V.  Mknczeb  et  a/. 

(Supreme  Count  of  Texaa.    Jan.  96,  ISSa.) 

TxasPASs  TO  Tbt  Titlb  — Btidbitos— Dasn— Dn- 

aORIFTIOlC — ADVBBSa  FOSBBMION. 

1.  In  an  action  of  trespass  to  trytltle  to  land 
admitted  to  have  been  the  separate  property  off 
plaintifl's  grantor,  defendants  claimed  through 
a  sheriff's  deed,  and  through  a  deed  alleged  to 
be  lost,  and  charged  to  have  been  executed  to  one 
H.  by  plaintiff's  grantor  and  her  husband.  It 
appeared  that  the  nusband  conveyed  the  land  to 
H.,  who,  in  consideration  therefor,  executed  four 
notes,  to  secure  which  he  transferred  the  land  to 
a  trustee,  to  be  sold  in  default  of  payment  ot 
the  notes.  The  notes  remaining  unpaid,  the  boa- 
band  began  suit  to  foreclose,  which  was  prose- 
cuted to  judgment,  and  the  land  sold  by  the 
sheriff  to  defendant's  intestate.  From  the  rec- 
ord of  that  proceeding  It  did  not  appear  that 
plaintiff's  grantor  was  a  party  tbereto.  There 
was  no  eviaence  that  she  haa  joined  her  husband 
inthedeedtoH.  ii  eld,  that  the  record  of  the  fore- 
closure proceedings  was  Inadmissible  as  evidoioe 
against  a  person  claiming  through  the  wife. 

2.  A  deed  purporting  to  convey  a  piece  of 
land  one  acre  square,  beginning  at  a  specified 
corner  of  an  eleven-acre  tract  described  in  a  deed 
from  P.  to  O.,  recorded  on  a  specified  page  of  a 
specified  puhlio  record,  to  agree  with  the  metes 
and  bounds  made  by  one  C,  suffloiently  IdenU- 
lles  the  land. 

8.  Where  defendants  in  trespass  to  try  title 
claimed  under  a  sheriff's  deed  which  Includes  a 
portion  of  the  land  sued  for,  such  deed,  to  the 
extent  of  this  inclusion,  is  admissible  as  a  basis 
for  a  plea  of  possession  under  the  statute  of  lim- 
itation. 

4.  Defendante  set  np  the  flve-vean  statute  of 
limitation.  A  witness  testified  tnat  defendant's 
int<9state  had  been  in  possession  for  nine  years  be- 
fore the  action,  but  as  to  whether  the  tenant  oo- 
cupying  the  land  paid  rent,  or  how  long  he  staid 
there,  or  whether  there  were  other  tenants  there, 
the  witness  did  not  know.  After  the  death  of 
defendant's  intestate,  the  witness,  as  adminia- 
trator,  took  charge  ot  the  property,  at  which 
time  there  was  a  tenant  there  who  paid  no  rent, 
but  how  long  he  staid,  or  how  many  there  were 
atter  that,  or  whether  the  laud  was  always  oa- 
cupied,  the  witness  could  not  state.  Held  insulB- 
olent  to  establish  a  continuous  possession  under 
the  statute  pleaded. 

Sk  Defendant*  est  vp  a  lost  deed  alleced  to 
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Bare  been  exeonted  by  plaintiff's  grantor.    Mo 

one  testified  to  having  ever  seen  tne  deed.  It 
was  shown  that  the  land  bad  not  for  a  long  time 
been  rendered  for  taxes  by  plaintilf's  grantor. 
Held  insufficient  to  prove  the  execution  of  such  a 
deed. 

CominiBHionera'  decision.  SectiuD  B. 
Appeal  Irom  district  conrt,  Dallas  county. 

Action  by  E.  T.  Overs nd  against  J.  Menc- 
s«r  and  others.  Judgment  for  defend- 
auts.     Plalntlfl  appeals.    Reversed. 

J.  M.  Huyet,,  McConaick  Jt  Spence,  and 
Walton,  Hill  &  Wa/ton,  for  appellant.  IV. 
T.  Utruiiffe,  for  appellee  Jacob  Menczer. 
Thos.  T,HoUoway,for  appellee  Mrs.  Julia 
Menczer,  and  guardian  ad  litem  (or  appel- 
lee Jessie  Mencser. 

Tarlton,  J.  Tbis  action  ot  trespass 
to  try  title  was  brought  May  10,  18x8,  in 
the  district  court  of  Dallas  county,  by  ap- 
pellant, £d.  T.  Overand,  as  plaintiff, 
against  the  appellee  Jac.  Mencier,  execur 
tor  of  Joseph  Menczer,  deceased,  and  Mrs. 
Julia  Menczer  and  Jessie  Menczer,  widow 
and  minor  child  of  Joseph  Menczer,  defend- 
ants. Tbe  land  involved  in  the  suit  was  a 
lot  in  the  cit.v  of  Dallas,  ot  wblch,  on  ac- 
count of  a  question  arising  in  the  case, 
it  is  deemed  best  to  insert  tbe  descrlj)- 
tinn.  as  follows:  •••  •  •  Lying  about  1 
mile  N.,  13°  E.,  from  Dallas  county  court- 
bouse,  conveyed  by  M.  W.  Packer  and 
wife,  S.  M.  Packer,  to  W.  Overand  and 
wife,  Agnes  Overand,  by  deed  recorded  in 
Book  N,  p.  14S),  of  Record  of  Deeds  of 
Dallas  county,  Tex.  Beginning  at  the 
east  corner  of  said  ll-acre  tract;  thence 
with  N.  E.  line  of  suid  ll-acre  tract  N., 
45°  W..  100  It.;  thence  S.,  51°  10"  W., 
84as  ft.,  to  S.  W.  line  ot  said  1 1-acre  tract : 
thence  with  said  ts.  W.  line  S.,  45°  E.,  137 
teet,  to  south  corner  of  said  tract:  thence 
N.,  45°  E.,  with  the  S.  E.  line  of  said  tract, 
»17  22-100  ft.,  (125  varas.)  to  the  beginning, 
— and  containing  41,145)4  square  feet  ot 
land."  The  defenses  relied  upon  are  gen- 
eral denial,  plea  of  not  guilty,  and  the 
statutes  of  limitation  ot  three,  five,  and 
ten  years.  On  June,  4, 18U0, a  trial  by  Jury 
was  had,  resulting  in  a  verdict  and  Judg- 
ment for  the  defendants,  from  which  thlis 
appeal  is  prosecuted. 

It  is  admitted  that  the  property  in  coa- 
troverny  was  formerly  of  the  separate  ss- 
tate  of  Mrs.  Agnes  Overand,  wife,  and 
subsequently  widow,  of  Wesley  Overtind, 
and  step-motberot  plaintifl.  Plaintiff  and 
appellant  claims  through  a  deed  executed 
to  him  by  Mrs.  Agnes  Overand  after  tbe 
death  of  her  husband,  July  22, 18S6,  and 
including  the  land  In  controversy.  Aside 
from  their  plea  of  limitation,  defendants 
and  appellees  Mrs.  Julia  Menczer  aud  Jes- 
sie Menczer  claim  as  heirs  ot  Joseph  Menc- 
zer, deceased,  (1)  through  a  deed  alleged 
to  be  lost,  and  charged  to  have  been  exe- 
cuted by  Wesley  Overand  and  his  wife, 
Agnes  Overand.  to  one  James  Harkness; 
and  (2)  through  a  sheriff's  deed  to  Jo- 
seph Menczer,  us  purchaser  at  a  sale 
bad  under  foreclosure  proceedings  in  a 
suit.  No.  8,982, styled  "Wesley  Overand  vs. 
James  Harkness  and  Joseph  Menczer, "the 
character  of  which  will  be  hereafter  more 
fully  disclosed.  Appellant  assigns  as  error 
tlie  aetton  of  the  court  In  admitting  in  ev- 


idence, over  his  objection,  (1)  the  plead- 
ings in  tbe  cause  No.  3,982;  (2)  a  certain 
tru«it-deed  executed  by  James  Harkness 
to  N.  B.  Laughlin  to  secure  the  payment 
ot  the  tour  promissory  notes  executed  by 
Harkness  to  Wesley  Overand,  and  set  out 
in  tbe  petition  in  tbe  suit  No.  8,982;  (3> 
the  sheriff's  det'd  to  Josepb  Menczer,  al- 
ready referred  to.  Tbe  ground  of  the  ob- 
jection was  in  effect  that  Mrs.  Agnes  Over- 
and. appellant's  vendor,  was  not  a  party 
to  the  cause  No.  8,982,  and .  that  conse- 
quently, with  reference  to  her  separate 
property,  she  could  not  be  affected  by  the 
proceedings  in  said  cause,  or  by  the  trust- 
deed  or  sheriff's  deed  connected  therewith. 
The  pleadings  in  the  cause  No.  8,982  con- 
sisted of  a  petition  by  Wesley  Overand,  and 
of  an  answer  by  Joseph  Menczer.  No  an- 
swer appears  to  have  been  filed  by  James 
Uarknesa.  The  plaintiff,  Wesley  Overand, 
alleged  that  "on  April  18, 1878,  one  James 
Harkness  executed  and  delivered  to  plain- 
tiff his  four  promissory  notes;  •  *  * 
that  tbe  consideration  ot  the  notes  was  a 
tract  of  land  sold  and  conveyed  by  plain- 
tiff to  suid  Harkness  April  18,  1S78,  in  Dai- 
las  county,  about  1  mile  N.  £.  from  the 
court-house  of  said  county ;  •  *  *  that 
the  notes  represent  tlie  purchase  money 
lor  the  land,  and  are  a  vendor's  lien  on  the 
same;  that  defendant  Josepb  Menczer 
claims  to  own  three  ot  the  notes  by  trans- 
ter  to  him  by  plaintiff,  and  also  claims  an 
interest  In  the  land;  that  Harkness  tailed 
and  refused  to  pay  the  remaining  note 
owned  by  plaintiff, "  who  prayed  that  be 
have  Judgment  for  his  debt,  torforeclosnre 
ot  bis  vendor's  lieu,  aud  that  defendant 
Joseph  Menczer  be  made  to  show  bis  in- 
terest In  the  land,  etc.  Joseph  Menczxr, 
in  his  answer,  alleged  that  on  tbe  18th 
of  April,  1878,  the  plaintiff,  Wesley  Over- 
and, Joined  by  his  wife,  made,  executed, 
and  delivered  to  James  Harkness  a  deed 
for  the  tract  or  parcel  ot  land  described 
in  plaintiff's  petition;  that  said  Hark- 
ness executed  for  the  payment  of  said 
land,  and  tor  the  purchasemoney,  his  tour 
promissory  notes,  and  to  secure  same  the 
said  Harkness  executed  and  delivered,  at 
the  request  and  special  instance  of  said 
Wesley  Overand  and  wife,  to  one  N.  B. 
Luugblin,  as  trustee,  their  certain  deed 
of  trust,  whereby  said  land  was  trans- 
ferred to  said  Laughlin,  trustee,  to  he 
sold  in  default  ot  payment  of  said 
notes,  which  deed  of  trust  was  at- 
tached as  an  exhibit,  etc.;  that  before 
their  maturity  Wesley  Overand  indoraed 
and  transferred  three  ot  said  notes  to 
defendant  Menczer;  that,  on  default 
made  In  the  payment  ot  the  three  notes 
transferred,  Laughlin,  trustee,  advertised 
and  sold  the  property  under  the  terms  ot 
tbe  deed  ot  trust,  Joseph  Menczer  becom- 
ing the  purchaser  tor  f  SO,  and  took  deed 
from  the  trustee,  who  placed  him  in  pos- 
session of  the  laud,  etc.  He  averred  that 
Wesley  Overand's  claim  was,  therefore, 
lost  and  barred.  Tbe  Judgment  in  this 
cause  decreed  a  foreclosure  ot  tbe  tour 
promissory  notes  executed  by  James  Hark- 
ness to  Wesley  Overand,  adjudged  the 
amount  due,  and  ordered  a  sale,  with  di 
rections  to  apply  the  proceeds  pro  ratA  to 
the  note  owned  by  Wesley  Overand  and 
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to  the  three  owned  by  Menceer,  nnd  an- 
nulled the  deed  executed  by  LauKhlin.trntt- 
tee.  At  the  xale  under  the  Judgment,  Jo- 
m>ph  Meuczer  becnnie  the  purchUHer,  and 
took  deed  from  the  sheritt,  Meptember  8, 
ISSt).  We  are  of  the  opinion  that  the  ob- 
jection of  appellant  should  have  been  aua- 
tained.  One  cannot  be  bound  by  the  pro- 
ceeding^ in  a  BUit,  unless  he  be  actually  or 
constructively  a  party  thereto.  Read  v. 
Allen,  5C  Tex.  108.  It  does  not  appear 
that  Mrs.  Affnea  Overand  was  in  any  sense 
a  party  to  this  cause  No.  3,982.  No  evi- 
dence was  Introduced  tending  to  show 
that  she  had  Joined  her  husband,  Wesley 
Ovprand,  in  the  execution  of  a  deed  to 
James  Harknens.  The  petition  does  not 
allciBce  the  execution  of  such  a  deed,  but 
declarea  upon  four  prnniissory  notes 
drawn  by  James  Harkuess  in  favor  of 
Wesley  Overand,  in  consideration  ofacon- 
veyance  executed  by  Wesley  Overand  to 
James  Harknesx.  It  is  true,  as  contende<] 
by  appellees,  that  a  husband  can  sue  alone 
to  recover  the  separate  property  of  his 
wife.  Article  1204,  Rev.  8t.  This  doctrine, 
however,  does  not  authorize  us  to  assume 
that  a  Hult  broueht  by  tlie  husband  is  to 
recover  the  separate  property  of  the  wife, 
when  it  does  not  even  purport  to  hove 
been  instituted  for  that  purpose.  The  al- 
legntlous  In  the  answer  of  the  defendant 
Joseph  Menczer.  that  the  notes  were  exe- 
cuted in  consideration  of  a  conveyance 
made  by  Wesley  Overand  and  his  wife, 
Agnea  Overand, could  in  nu  way  affect  the 
latter.  They  are  but  declarations  of  a 
third  party,  and  are  hearsay.  AdmlSNiona 
or  statements  In  pleadings,  in  order  to 
Fffpct  a  party,  must  be  made  by  the  party 
btmselt,  or  by  one  by  him  authorized. 
Buzard  v.  McAnuUy,  77  Tex.  44.'j,  14  S.  W. 
Rep.  1?S.  The  trust-deed  and  the  sheriff's 
deed  are  incident  to  the  proceedings  criti- 
cised, and,  as  evidence  of  title  in  defend- 
ants, were  alike  Inadmissible. 

TbesherifTH  deed,  however,  was  offered 
not  only  as  evidence  of  title,  but  also  as  a 
basiafurapijellees'plea  of  five  years'  limita- 
tion. As  evidence  lor  this  purpose,  objec- 
tion— upon  the  soundness  of  which  wn  are 
reqaired  to  pass — was  in  terposed  on  the 
icniands  (1)  that  the  deed  Is  void  for  un- 
certainty of  description;  or  that,  12)  if 
snRlcient  to  convey  any  land  whatever.  It 
does  not  describe  the  land  Involved  in  this 
suit.  The  description  as  contained  In  the 
sheriff's  deed  is  as  follows:  "Situate  in  the 
state  of  Texas,  county  of  Dallas,  about 
one  mile  north  east  from  the  court-house 
of  said  county,  being  one  acre  square  out 
of  the  eleven-acre  tract  deeded  to  Wesley 
Overand  by  W.  M.  and  8.  M.  Packer. 
Beginning  at  the  S.  K  corner  of  said  11 
arres.  and  to  agree  with  the  metes  and 
bounds  made  by  J.  N.  Coles.  Said  deed 
referred  to  as  made  by  Packer  Is  recorded 
in  Book  C,  pp.  140,  150,  of  Dallas  County 
Record  of  Deeds,  "*  etc.  The  deed  to  Wes- 
ley Overand  by  W.  M.  and  S.  M.  Packer  is 
referred  to  in  several  Instruments  else- 
where in  the  record  as  recorded  In  Book 
N,  p.  149.  We  therefore  apprehend  that 
the  letter  "D"  In  the  foregoing  desjcrlptlon 
is  due  to  a  clerical  error,  and  was  Intend- 
ed lor  "N."  Subsequent  to  the  introduc- 
tion of  tiw  sberlfl's  deed,  J.  H.  Cole,  a  wit- 


for  tbe  appellees,  testified,  In  effect, 
that,  ten  or  twelve  years  before  the  trial, 
he,  as  a  surveyor,  made  a  survey  for  Wes- 
ley Overand  of  about  one  acre  of  land,  be- 
ginning at  the  east  corner  of  the  eleven- 
acre  tract  In  question;  that,  as  well  as  he 
could  recollect,  the  land  surveyed  by  him 
is  the  land  In  controversy  In  this  suit; 
that  tbe  land  Involved  Is  not  an  acre 
square.  The  question  under  considera- 
tion presents  itself  thus  to  us:  Isthe  deed 
upon  Its  face  void  tor  want  of  sufficient 
description?  The  land  which  Is  purport- 
ed to  be  conveyed  is  one  acre  square,  a 
definite  quantity,  beginning  at  the  south- 
eaHt  corner  of  a  tract  of  eleven  acres,  de- 
scribed in  a  deed  from  Packer  to  Overand, 
reconled  In  a  specified  public  record,  and  on 
a  specified  page.  "If  from  the  description 
contained  in  the  sheriff's  deed,  or  deeds  or 
instruments  therein  referred  to,  the  land 
can  be  found  and  identified  with  reasona- 
ble certainty,  then  tbe  conveyance  will  be 
sustained."  Brown  v.  Chambers,  63  Tex. 
1;<5;  Norrls  v.  Hunt,  61  Tex.  610.  By 
means  of  the  description  contained  In  the 
d?ed,  and  the  conveyance  from  Packer 
therein  referred  to,  tbe  one-acre  square 
-could  be  easily  Identified.  The  recital,  "to 
agree  with  the  metes  and  bounds  made 
by  J.  N.  Coles,"  read  In  the  light  of  J.  H. 
Cole's  tpstimony,  and  taking  J.  H.  Cole 
and  J.  N.  Coles  to  be  the  same  person, 
would  Inject  into  the  description  an  ele- 
ment of  uncertainty  and  contradiction. 
We  are  of  opinion,  however,  that  if  the  re- 
citals in  the  instrument  do  not  on  its  face 
beget  uncertainty  In  the  description,  and 
the  latter  reasonably  affords  the  means  of 
Identifying  the  land,  It  should  be  deemed 
sufficient  to  render  the  deed  admissible  In 
evidence.  Tbe  deed  would  not  be  void  for 
want  or  uncertainty  of  description.  Con- 
struing from  the  face  of  the  deed  In  ques- 
tion the  recital,  "to  agree  with  the  metes 
and  bounds  made  by  J.  N.  Coles."  it 
would  naturally  be  interpreted  to  mean 
that  the  one-acre  square  was  set  out  in 
the  metes  and  bounds  made  by  Cole,  not 
that  the  metes  and  bounds  included  land 
of  different  quantity  or  different  shape 
from  that  of  the  acre  square.  Tbe  recital 
would,  therefore,  reasonably  be  viewed  as 
surplnsage.  The  first  objection  was  prop- 
erly overruled. 

With  reference  to  the  second  objection, 
viz.,  that  tbe  deed  does  not  describe  the 
land  Involved  in  this  suit.  It  will  be  noted 
from  the  description  heretofore  set  out  of 
tbe  land  In  controversy  that  It  Is  not  one 
acre  square.  It  begins  at  the  east  corner 
of  tbe  U-arre  tract  referred  to,  and  runn 
thenco  N.,  45°  W.,  100  feet;  thence  S.,  SI" 
10'.  349K  feet,  to  S.  W.  line  of  said  11-acre 
tract;  thence  with  said  S.  W.  line  S.,  45o 
E.,  137  feet,  to  south  corner  of  said  tract; 
thence  N.,  46°  E.,  with  the  S.  E.  line  of 
said  tract,  847  22-100  feet,  to  tbe  beginning. 
An  acre  square  Is  a  piece  of  land  with  four 
equal  sides,  each  side  about  209  feet  in 
length.  It  Is  equally  apparent,  however, 
from  the  description  of  tbe  two  parcels, 
that  the  one-acre  square  described  In  the 
sheriff's  deed  includes  a  portion  of  the  land 
sued  for.  To  tlie  extent  of  this  inclosion 
tbe  sheritTs  deed  was  admissible  as  a  basis 
for  the  plea  of  five  years'  limitatioa. 
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Appellant,  by  proper  aaMtgnineot,  ang- 
gPBtB  tbat  there  was  no  Batlefactory  or 
aufflclent  evidence  ol  posseaeion  by  defend- 
ants of  the  land  In  cootroverHy  to  aup- 
Durt  the  Hve^years  statute  of  limitation. 
We  are  thus  require*!  to  briefly  review  the 
facta  bearing  apon  this  question.  The  de- 
fendant Jac.  Mencser  alone  testified  on  the 
eubject.  In  hie  direct  examination  he  stat- 
ed that  his  "  brother  bought  the  land  in 
February,  1879,  and  took  poBseKiiion  then, 
and  had  tenants  on  it  up  to  the  time  he 
left  Dallas,  Bome  time  in  the  month  of  An- 
l^iiet,  la^.  There  vras  a  small  log  house 
on  the  land  in  1880,  when  witness  went 
with  bia  brother  to  look  at  the  place.  Jo- 
aeph  Mencser  left  Dallas  and  went  to  Cali- 
fornia some  time  in  the  month  of  Auguat, 
1883.  In  1884  be  went  to  Europe  by  way 
of  New  York,  and  died  in  Europe  in  1887. 
Wltneaa  transacted  all  his  brother's  busi- 
ness after  his  brother  left  Dallas,  in  Au- 
gust, 1883.  Witness  has  had  posseHsion  of 
the  laud  io  this  auit  ever  since  hia  brother 
left  Dallas,  in  AuKast,  1883,  aa  the  aRent 
of  hia  brother  up  to  the  time  of  hia  death, 
and,  after  that,  as  his  executor  and  aa  the 
agent  of  hia  widow  and  child.  Witness 
bad  posaeaaion  by  tenants.  He  did  nut 
live  on  the  land.  The  house  is  there  yet, 
thouKh  in  a  dilapidated  condition  now. " 
On  cross-examination  the  witness  stated 
that  hia  "brother  never  lived  on  the  laud. 
He  only  had  teuanta  on  it.  About  1880, 
he  went  with  his  brother  to  the  land. 
•  •  •  There  was  a  white  man  living 
there,  whose  name  wltneas  doea  not 
know.  Witneaa  doean't  know  whether 
the  man  paid  rent  to  his  brother  or  not, 
nor  doea  he  know  anything  about  any 
contract  betweeen  the  man  and  hia  broth- 
er. Witness  thinks  there  was  a  rail  fence 
cutting  off  the  land  from  the  balance  of 
the  Il-ucr«  tract.  He  thinks  the  laud  was 
UH«d  by  the  tenant  for  a  garden.  There 
were  indications  of  a  garden  there  long 
afterwards.  He  doeen't  know  what  oth- 
er tenaota  bia  brother  had  on  the  land. 
There  waa  a  tenant  there,  a  negro,  when 
witneaa  took  charge  of  the  place,  in  Au- 
gust, 1888,  when  his  brother  left  Dallas. 
The  place  may  have  been  empty  from  time 
to  time  before  witness  took  charge  of  it; 
he  doesn't  know.  There  was  a  negro  there 
when  witness  took  charge  after  his  broth- 
er left  Dallas,  in  August,  1883.  Witness 
made  no  contract  with  him,  and  collected 
no  rent  from  him.  Witneas  doesn't  know 
whether  he  had  a  contract  with  his  broth- 
er or  not.  There  were  other  tenants  who 
lived  thereafter  that,  before  this  suit  was 
brought.  Witness  can't  remember  their 
names.  They  weie  negroes.  He  could 
not  collect  any  rent  from  them.  They 
would  ask  his  permiselon  to  live  there, 
and  he  would  let  them  doao.  •  •  •  W'lt- 
nesa  doesn't  know  exactly  how  long  the 
place  waa  vacant  between  the  different 
teuanta.  He  can't  aay  bow  many  tenants 
there  were  after  he  took  charge.  He 
doesn't  remember  whether  thei*  was  any- 
body there  when  this  auit  waa  brought. 
He  can't  tell  the  time  when  the  last  ten- 
ant moved  away.  He  thinks  it  waa  in 
18X8."  According  to  this  teatlniony,  the 
witneaa   Jac.   Mencier    aasumed  control 


over  the  prumiaea  In  August,  18S3.  This 
auit  waa  Instituted  May  lU,  1888.  There 
was  not  a  apace  of  fire  yeara  between 
these  datea.  It  becomes  neceasary,  there- 
fore, to  show  a  euf&clent  possesalon  by 
Joseph  Mencser  prior  to  Auguat,  1883,  to 
cooatitote,  with  the  holding  subsequent 
thereto,  a  contiuuuuB  poaaesalon  for  the 
period  of  five  years.  With  reference  to 
the  occupancy  previous  to  Auguat,  1SS3, 
the  evidence  ia  that  "the  place  may  have 
been  empty  from  time  to  time. "  This 
statement  will  bear  but  one  interpreta- 
tion,—that  the  wltoeea  doea  not  know 
whether  or  not  tbe  poaaeaaion  of  the 
premlsea  waa  contlnuoua.  It  tbe  premises 
were  vacant, for  what  length  of  time  were 
they  vacant?  For  an  Indefinite  period, 
perhaps;  possibly  for  months.  A  aiiuilar 
uncertainty  seems  to  prevail  in  the  mind 
of  the  witness  with  reference  to  the  poa- 
aesaion  aubsequent  to  August,  1883.  Wit- 
neaa "doesn't  know  exactly  how  long  the 
place  waa  vacant  between  the  different 
tennnta.  He  doean't  remember  whether 
there  waa  anybody  there  when  this  suit 
was  brought. "  It  devolves  upon  the  par- 
ty rulylng  upon  the  defense  of  limitation 
to  prove  tbe  existence  of  the  condltiona 
under  whlcb  the  atatnte  operatea.  One  of 
these  condltiona  is  contlnuoua  possession. 
It  ia  true  that  intervals,  not  unreasona- 
ble, between  the  exit  of  one  tenant  and 
the  entrance  of  another,  will  not  break 
the  continuity ;  but  where,  as  In  this  case, 
the  evidence  ehowa  the  lapse  to  be  of  un- 
certain frequency  and  of  uncertain  dura- 
tion, doubt  as  to  the  continuity  of  tbe 
pns8<>esion  naturally  arises.  It  doea  not 
aufliclently  appear  that  the  poaaeaaion 
waa  contlnuoua,  to  meet  tbe  requlremeuta 
of  the  law. 

Finally,  appellant,  by  proper  aaalgn- 
ment,  charges  that  there  was  not  aufil- 
clent  evidence  to  prove  the  execution  of 
the  deed  relied  upon  by  appellees  from 
Wesley  Overand,  Joined  by  his  wife,  Agnes 
Overand,  to  James  Harknerts.  It  is  con- 
tended that  the  deed  in  question  was  lost. 
It  is,  nevertbelees,  necessary  to  introduce 
evidence  of  its  propar  execution,  and  that 
it  once  existed  tis  a  valid  instrument  of 
conveyance.  1  Greenl.  Ev.  §§  349,  558. 
This  evidence  may  be  of  direct  or  drcum- 
staatial  character,  but  it  must  t>e  offered. 
Bounds  V.  Little,  76  Tex.  320, 12  S.  W.  Rep. 
1109.  In  this  case  no  one  claims  to  have 
ever  seen  a  deed  purporting  to  have  been 
executed  by  Mrs.  Agnes  Overand.  In  the 
entire  record  there  Is  no  hint  even  that 
Buch  a  deed  was  ever  in  existence,  except 
in  the  statement  already  condemned  aa 
hearsay,  to  be  found  In  the  answer  of  Jo- 
seph Mencser  in  the  cauBe  No.  3,982.  The 
iaolnted  fact  relied  upon  by  appellees,  tbi.t 
the  laud  was  not  for  a  series  of  yeara  ren- 
dered for  taxes  by  Mrs.  Overand,  ia  want- 
ing In  proba  tive  force,  in  the  abaence  of 
other  evidence  tending  to  ahow  tbe  execa- 
thm  or  tbe  exiatence  of  the  deed.  Appel- 
lant'a  assignment  la  well  founded.  Tbe 
judgment  ahonld  be  reversed,  and  tbo 
cause  remanded. 

Per  Cubiam.  Reversed  and  remanded, 
as  per  opinion  of  commlaalon  of  appeals. 
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MiBsoiriu  Pac.  Rt.  Ck>.  t.  Kaibbb. 

(Supreme  Court  cf  Texas.    Nov.  6,  1891.) 

Cabribb*— SiscTtoir  or  Fabsbmobb— Mintal  Bvt- 

FBRIHO. 

In  an  action  atmiust  a  railroad  company 
for  damages  for  ejecting  plaintiff,  a  passenger, 
from  the  train  at  a  small  station  before  reaching 
faer  destination,  the  evidence  showed  tliat  plain- 
tiff waa  a  girl  of  16,  unaocustomed  to  travel,  and 
that  she,  with  a  yoang  girl  companion,  was  eject- 
ed by  defendant  at  a  siuall  town,  where  she  was 
a  stranger,  and  where  she  remained  an  hour  be- 
fore slie  was  discovered  by  friends.  Held  that, 
as  the  cimumstancea  were  calculated  to  aroase 
in  plaintiff's  mind  feelings  of  insecurity  and  dan- 
ger, an  instraction  that  she  could  not  reoover  for 
mental  suffering  arising  from  any  "sappoaed  or 
■oticipated"  danger  was  properly  refused. 

Appeal  from  district  court,  Tarrant 
county;  R.  E.  Bbckham,  Jad^e. 

Actiun  by  Estelle  Kaiser  agalDBt  the 
MiiwourlPaclflcRailwayCompany.  JudR- 
ment  tor  plaintlB.  Delendaat  appeala. 
Affirmed. 

Friech  A  Thompson,  for  appellant. 
Bull,  Wynne  A  McCart,  for  appellee. 

Hbnry,  J.  This  suit  was  brought  by 
appellee  to  recover  damages  reuniting 
from  tbe  failure  of  appellant  to  transport 
her  as  n  ptuMienger  according  to  its  agree- 
ment. The  petition  charged  that  when 
appellee  was  about  16  years  of  age,  resid- 
ing with  her  parents  at  Ft.  Worth,  Tex., 
ber  father,  having  made  arrRngements 
vrltb  the  principal  of  a  school  taught  at 
Lexington,  Mo.,  to  send  her  there,  and  al- 
so that  tbe  f^rlnclpal  would  meet  her  on 
her  arrival  at  Kansas  City,  Mo.,  and  take 
charja^e  of  her  there,  and  conduct  her  to 
Lexington,  purchased  a  ticket  for  her 
from  appellant's  agent  at  Ft.  Worth,  by 
the  way  of  Kansas  City,  to  Lexington, 
and  placed  her  on  appellant's  train,  to 
be  so  transported;  that  Instead  of  carry- 
ing y)laintlfl  to  Kansas  City  she  was  put 
off  the  train  at  Independence,  and  liefore 
reaching  Kansas  City:  that  plaintiff  was 
inexperienced,  and  wholly  unprotected, 
and  snffered  greatly  from  frieht  and  oth- 
er mental  hurts  and  discomforts.  The 
plaintiff  Introduced  evidence  tending  to 
establish  said  allegations;  that  when  her 
father  placed  her  upon  a  sleeping-car  at 
Ft.  Worth,  on  which  she  could  go  through 
to  Kansas  City  without  the  necessity  of 
making  a  change,  he  telegraphed  to  the 
principal  of  the  school  to  meet  her  there, 
and  there  was  evidence  that  the  principal 
made  arrangements  to  have  ber  met  there 
and  cared  for  by  a  proper  person ;  that 
the  only  company  of  the  plaintiff  was  an- 
other girl,  of  about  ber  own  age,  who  was 
going  to  tbe  same  school,  under  the  same 
circnmstanceo ;  that  both  of  the  girls  were 
strangers  in  the  small  town  where  they 
were  put  off,  and  strongly  objected  to  be- 
ing left  there;  and  that  they  were  greatly 
frightened  and  distressed,  on  account  of 
their  unexpected  and  unprotected  situa- 
tion. The  evidence  shows  that,  if  plain- 
tiff bad  gone  to  Kansas  City,  It  would 
have  been  necessary  for  her  to  return 
l9ter  in  the  day,  over  the  same  road,  to 
Independence,  and  from  there  travel  on 
another  rond  to  Lexington  on  a  train 
leaving  there  several  hours  after  she  was 
put  off  at  that  place.  Tbe  evidence  waa 
T.188.w.no.4— 20 


tbat  plaintiff  was  about  16  and  her  female 
companion  about  18  years  old.  After 
plaintiff  and  her  companion  had  remained 
about  an  hour  at  Independence,  a  stran- 
ger, who  was  acquainted  with  tbe  princi- 
pal of  the  school,  discovered  their  destina- 
tion, and  made  himself  known  to  them; 
and  through  his  Instrumentality  the  fact 
of  their  being  there  was  made  known 
about  that  time  to  the  principal  of  the 
school,  who  was  passing  Independence  on 
another  train,  going  to  Kansas  City, 
which  train  was  stopped,  and  the  plain- 
tiff and  her  companion  were  taken  charge 
of  by  the  principal,  and  conducted  to 
their  destination  without  further  Incon- 
venience. Upon  the  verdict  of  a  jury. 
Judgment  for  9300  was  rendered  tor  tbe 
plaintiff. 

The  evidence  upon  the  Issue  as  to  wheth- 
er the  railrond  company  contracted  to 
take  the  plaintiff  to  Kansas  City  was 
cordlctlng.  If  It  did  not  preponderate  In 
favor  of  the  plaintiff,  It  was  still  unques- 
tionably sufUctent  to  sustain  tbe  verdict. 
The  evidence  of  plaintiff's  forcible  ejection 
from  the  train  was  sufficient,  under  the 
circumstances,  to  support  her  complaint, 
even  If  no  actual  physical  force  was  used 
against  her. 

It  is  contended  (hat  the  court  erred  In 
refuHing  a  special  charge  asked  by  the  de- 
tendant  to  the  effect  that  plaintiff  could 
not  recover  for  mental  suffering  arising 
from  any  supposed  or  anticipated  dan- 
ger, because  there  was  no  agKravatlon 
attending  her  leaving  the  train,  nor  In  the 
action  of  the  conductor,  and,  such  being 
the  case,  she  could  only  recover  for  incon- 
venience, loss  of  time,  labor,  and  expense 
of  reaching  ber  destination.  We  do  not 
think  that  this  charge  should  hare  been 
given.  We  do  not  think  that  the  mental 
condition  of  the  plaintiff  can  be  properly 
considered  as  arising  "from  a  supposed  or 
anticipated  danger."  The  circumstances 
of  two  inexperienced  girls,  unaccustomed 
to  traveling,  suddenly  ejected  from  a  train 
at  a  small  railroad  station,  where  they 
were  entire  strangers,  and  contrary  to 
provisions  made  for  their  safety  by  their 
careful  parents,  were  well  calculated  to 
arouse  In  their  mind  feelings  of  Insecurity 
and  danger  that  would  not  have  been 
properly  characterized  by  referring  to 
them  In  a  charge  as  merely  "supposed  or 
anticipated."    The  Judgment  Is  affirmed. 


Bonner  et  al.  v.  Matvibu*. 

(SuTpreme  Court  of  Texas.     Nov.  18, 1801.) 

RECEIVEBS  of  RAn.K0AD8 — AOTJOK  FOB  InJDBT  to 
BmPLOTE— DbTBCTIVB  TBACK— EVIDBNCB. 

1.  In  an  action  accainst  tbe  receivers  of  a  rail- 
road company  for  injuries  to  an  employe  result- 
ing from  the  defective  condition  of  the  tracic, 
where  it  is  not  sought  to  charge  the  receivers 
personally,  it  is  no  defense  tbat  the  defect  ex- 
isted when  the  receivers  tooic  possession,  and 
that  they  had  not  been  in  chaise  a  suffldent 
time  to  enable  them  to  repair  it.  Railway  Ca 
V.  OeiMT,  IB  8.  W.  Hep.  814, 79  Tex.  18,  followed. 

9.  In  an  action  for  injuries  resulting  from  a 
defective  culvert  used  by  a  railroad  company,  a 
witness  who  has  had  20  years'  ezperienoe  in  the 
oonstmction  of  railways  mav  tesufy,  wtter  stat- 
Ing  tiie  manner  in  which  the  cnlvwt  was  caa- 
Btmcted,  that  It  was  not  proper. 
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a.  In  an  aotlonamiost  the  teoeirenof  ■  rail- 
road rvmpany  tor  injuries  resulting  from  a  de- 
feotire  culvert,  defendants'  road-master,  intro- 
duced as  a  witneses  by  them,  witb  a  view  of  im- 
peaching his  testimony,  was  asked  if,  two  days 
after  the  injury,  he  did  not  state,  in  the  presence 
of  a  certain  person,  that  the  culvert  was  built 
with  dry  masonry,  and  was  not  worth  "a  damn, " 
and  he  replied  that  be  had  not.  Held,  that  i>roof 
that  he  did  make  the  statement  was  admissible. 

4.  In  an  action  against  a  railroad  company 
for  injuries  resulting  from  a  washout  at  a  cul- 
vert, tbe  fact  that  the  culvert  would  not  have 
given  way  but  for  the  breaking  of  a  dam  on  ad- 
joining property  over  whlcb  the  company  had  no 
oontrol  will  not  prevent  recovery  It  the  negli- 
gent manner  in  which  the  culvert  was  con- 
structed contributed  to  the  injury.  Bonner  ▼. 
Wingate,  14  S.  W.  Rep.  790,  78  Tex.  833,  followed. 

Appeal  trom  district  coort,  Anderson 
eounty;  F.  A.  Williamr,  .ludge. 
.Action  by  Seymour  May  Held  BKainst  T. 
R.  Bonner  nnd  J.  M.  Eddy,  as  rereivers  ul 
a  railway  company,  for  personal  Injuries. 
JndKoieot  for  plalutiff.  Defendants  ap- 
peal.    Attlrmed. 

Gofild  A  Camp,  for  appellants.  Oregg  <K 
Rt^ves,  tor  appellee. 

Statton.C.J.  Appellee,  while  in  the  em- 
ployment of  api>eliants,  whs  iujared 
tbrouKli  a  defect  in  a  culvert  croused  by 
tbe  railway  then  under  the  control  of  ap- 

gellants,  as  receirera,  and  tills  action  was 
rought  to  recover  dauiSKes  tor  such  lu- 

Juiy. 

The  evidence  of  the  road-master  and 
others  shows  clearly  that  the  culvert  was 
not  properly  constructed,  and  that  the  In- 
jury resulted  trom  that  fact;  and  it  fur- 
ther shows  that  thoso  in  charge  of  the 
road  could  not  have  been  Ignnraut  of  the 
detect.  It  is  urRed  that  the  receivers  were 
not  liable  for  injury  resultinK  from  defects 
In  the  road  exlstintc  when  the  road  went 
into  their  hands,  and  especially  so  unless 
they  were  shown  to  have  been  In  charge 
of  the  road  long  enough  to  have  known 
and  remedied  the  delect.  Plaintiff  does 
not  seek,  In  this  case,  to  fix  any  personal 
liability  on  the  receivers,  and  It  is  unim- 
portant whether  the  detect  existed  when 
the  rnllway  came  Into  their  hands,  and  If 
so  whether  they  had  been  In  charge  of  the 
road  a  sufficient  time  to  enable  them  to 
repair  it.  Hallway  (lo.  t.  Gelger,  79  Tex. 
13,  15  8.  W.  Rep.  214. 

A  wituess  who  bad  20  years  experience 
In  tbe  construction  of  railways  was  per- 
mitted to  state,  after  stating  thtr  manner 
in  which  the  culvert  was  constructed,  in 
effect,  that  the  construction  was  not  prop- 
er, and  It  is  claimed  that  this  evidence 
should  have  been  excluded  because  the 
witness  had  not  Khown  himself  qualified 
TO  testify  as  an  expert.  We  see  nu  reason 
to  doubt  the  coiTectness  of  the  ruling  ad- 
mitting the  testimony.  Cronin.  the  road- 
master  for  appellants,  was  put  on  the 
stand  as  a  witnesH  by  them,  and,  with  a 
view  to  Impeaching  his  evidence,  he  was 
asked  if,  two  days  after  the  accident,  at 
the  place  and  In  the  presence  of  a  person 
named,  he  did  not  say  "the  culvert  was 
built  with  dry  masonry,  nnd  was  not 
worth  a  damn,"  and.  In  reply,  he  denied 
the  use  of  that  or  equivalent  language. 
It  was  afterwards  proved  that  he  did  use 
auch  language,  and  it  is  now  Insisted  that 


proof  of  his  statement  sbould  not  bav* 
been  received.  For  the  purpose  for  which 
admitted  It  was  proper  to  receive  tbe  evi- 
dence. 

It  Is  urged  that  the  court  erred  in  charg- 
ing the  jury  that  defendants  were  negli- 
gent If  the  culvert  was  too  small  to  carry 
off  tbe  water  that  accumulated  at  the 
time  of  the  washout,  but  we  do  not  find 
any  such  chargein  therecord.  Tbecharge 
given  fully  und  clearly  Instructed  the  jury 
us  to  the  duty  of  appellants,  and  left  tbe 
question  of  negligence  tu  the  determina- 
tion of  the  jury.  In  view  of  all  the  evidence. 
It  is  urged  that  the  court  erred  in  failing 
to  Instruct  the  jury  that  If  they  believed, 
from  tbe  evidence,  the  culvert  gave  way  by 
reason  of  the  breaking  of  a  water-tank 
above  the  culvert  they  would  find  for  tbe 
defendants.  No  such  charge  was  asked, 
but,  if  it  had  been,  it  should  have  heeu  re- 
fused, for  the  reasons  given  in  the  case  of 
Bonner  v.  Wingate,  78  Tex.  833,  14  8.  W. 
Kep.  790,  which  grew  out  of  tbe  same  a«xl- 
dent  from  which  tbe  injury  now  com- 
plained of  resulted. 

The  evidence  was  amply  sufficient  tu 
sustain  the  verdict  in  every  particular, 
and  the  court  did  not  err  In  overruling  a 
motion  for  new  trial,  based  on  the  prupo- 
sitiou  that  there  was  not  sufficient  evi- 
dence. The  action  was  brought  against 
tbe  receivers,  and  against  the  railway 
company  of  whose  property  they  had  con- 
trol, and  the  court  instructed  the  Jury  to 
find  In  favor  of  the  railway  company, 
which  they  did,  and  judgment  was  ren- 
dered In  accordiince  with  the  verdict. 
We  do  not  underHtand  the  judgment  to  do 
more  than  to  fix  tbe  liability  and  its 
amount  on  the  receivers  in  their  official 
capacity,  and  to  remit  this  for  settlement 
to  the  court  having  charge  of  the  receiver- 
ship, which  must  apply  the  law  applicable 
to  such  cases  in  Its  settlement.  If  the 
court,  by  the  judgment,  had  attempted 
to  fix  liability  or  lien  on  the  property  of 
the  company,  which,  under  tbe  general 
rules  applicable  to  such  cases,  nnd  under 
the  statute,  would  not  be  so  liable,  then 
the  Judgmeut  would  have  been  In  so  far 
erroneous;  but  we  do  not  understand 
that  tbe  court  did  or  Intended  to  do  this. 
There  is  no  error  in  the  proceedings,  and 
tbe  judgment  will  be  affirmed. 


Matki.v  v.  Sufrrmb  Looqe  Kmqhts  or 

HO.NOB. 

(Supreme  Court  cf  Temu.    Kov.  17, 1891.) 

HcTCAi.  Bbsefit  iNsuHANCB—MxHBSBsair— In- 
itiation. 
1.  Deceased  applied  for  membership  in  a  sub- 
ordinate lodge  of  the  KnIgbcs  of  Honor,  bis 
proposition  fee  being  paid.  The  medical  exam- 
iner recommended  him  for  membership.  All 
forms  were  complied  with,  and  he  was  elected  a 
member  by  the  lodge,  but  diad  two  days  later, 
without  having  been  initiated.  The  laws  of  the 
order  required  an  applicant,  within  a  certain 
time  aftet  his  election,  to  present  himself  for 
initiation,  or  forfeit  his  election,  and  the  benefit 
certificate  from  the  supreme  lodge  was  to  be  is- 
sued only  on  application  from  the  subordinats 
lodge,  after  tbe  applicant  had  received  his  de- 
gree. Tbe  application  contained  an  agreement 
that  the  payment  of  the  proposition  fee  or  tbe  en- 
tertaining of  the  application,  unless  the  appll 
cant  should  be  duly  elected  "and    IniUated,* 
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ihoold  not  constitute  momberablp,  or  giro  any 
rights  of  a  member.  It  was  only  on  the  death  of 
a  "member  vrho  has  obtained  the  degree  of  the 
■abordinate  lodge"  that  the  supreme  lodse  coald 
order  payment  to  the  Dcneflciary.  Held,  that 
deceased  was  not  a  memuer  of  ihe  lodge. 

•i  The  constitntion  and  oy-laws  of  me  Knights 
«f  Bouor,  requiring  \a  applioant  for  membership 
to  be  initiated  in  a&ditlau  to  paying  his  proposi- 
tion fee  and  being  elected,  before  acquiring  any 
rlgnta  as  a  member,  are  reasonable,  and  not  con- 
trary to  law,  notwithstanding  the  ceremony  of 
initiation  is  seoret 

Cummiasioners'  decisloo.  Section  A. 
Appeal  (rom  dlBtiict  court,  Buslt  county; 
A.  J.  Booty,  Judjce. 

Action  by  Lucile  Matkln  againat  the 
Supreme  Lodge  of  the  KnlKbts  of  Honor. 
Judgment  tor  defendant.  Praintllt  ap- 
peals.   Afllrined. 

fhaa  C.  Lerentt,  for  appellant. 

CoLLARD,  J.  Tills  suit  was  brought  by 
Lucile  Matkin.  widow  of  W.  T.  Matkin, 
against  tbe  Supreme  Lodge  of  the 
Knights  of  Honor  for  f2,00U  Insurance. 
It  if  claimed  by  appellant  that  \V.  T. 
Matkin.  at  the  time  of  his  death,  was  a 
lull-rate  member  of  the  BelUlew  subordi- 
nate lodge.  No.  1,051,  and  that  ab  such  his 
wife  is  entitled  as  his  beneficiary  to  the 
amount  sued  for;  the  constitution  of  the 
order  providing  that  upon  tbe  death  of 
every  full-rate  member  the  supreme  lodge 
■hall  pay  to  the  beneUclary  f2.000.  De- 
fendant claims  that  Matkin  was  not  a 
member  of  tbe  order,  having  died  before 
he  was  Initiated.  He  made  bis  applica- 
tion lor  membership  in  the  Bellview  sub- 
ordinate lodge  on  April  19,  18N8.  On  May 
10th,  in  accordance  with  the  regulations 
of  tbe  order,  he  was  examined  by  tbe 
lodge  medical  examiner,  and  recommend- 
ed tu  membership;  and  on  May  i4th  the 
state  medical  examiner  approved  tbe  ex- 
amination. The  lodge  donated  him  the 
proposition  tee,  or  fee  required  to  be  paid 
lor  entertaining  bis  application.  The  lee 
was  tbe  property  of  the  subordinate 
Io<lRe,  and  they  could  donateit.  All  forms 
were  complied  with,  and  on  June  7tli  he 
was  duly  balloted  for  and  elected  by  tbe 
lodge  to  membership.  After  such  election 
tbe  laws  require  tbe  reporter  of  tbe  lodge, 
witbin  seven  days  thereafter,  to  notify 
tbe  applicant  of  bis  election,  and,  should 
tbe  applicant  fall  to  present  himself  for 
Initiation  within  four  stated  meetings  of 
the  lodge  after  notiflcatiou,  (unleso  by 
sickness  or  other  unavoidable  occurrence) 
tbe  applicant  forfeits  his  proposition  fee 
and  election.  Matkin  was  sick  when  elect- 
ed, and  died  on  tbe  9th  of  June,  1888,  two 
days  after  bis  election.  He  never  present- 
ed himself  for  initiation.  He  had  offered 
to  pay  the  one  dollnr  fee  for  his  benefit 
certificate  from  tbe  supreme  lodge,  but 
tbe  certificate,  under  tbe  constitution, 
WHS  to  be  Issued  on  application  of  tbe 
•abordinate  lodge  to  the  supreme  lodge, 
after  tbe  applicant  had  received  the  de- 
gree. The  application  for  membership  to 
tbe  anbordinate  lodge,  as  made  by  Matkin, 
among  other  stlpulutions  binds  the  ap- 
plicant to  obey  and  comply  with  the 
constitution  ard  laws  of  the  order.  It 
also  contains  the  following  clause:  "I 
lorttaer  bkno  and  contract  that  the  pay- 


ment of  the  proposition  fee,  or  the  enter- 
taining of  this  application,  unless  I  am 
duly  elected  and  initiated  according  to 
ritual  and  laws  of  tbe  order,  does  not  and 
shall  not  constitute  membership,  oi^  give 
me  any  of  the  rights  of  a  member."  The. 
court  below,  trying  the  case  without  a 
Jury,  decided  that,  as  deceased  was  never 
Initiated,  he  was  not  a  member  of  tbe  or- 
der; and  tbat,  without  having  obtained 
membership,  his  widow,  designated  as  his 
beneficiary,  could  not  recover;  and  Judg- 
ment was  entered  accordingly.  Hbe  has 
appealed,  and  asks  that  the  Judgment  be 
reversed  because  the  evidence  shows  that 
tbe  contract  was  complete;  that  deceased 
was,  in  legal  contemplation,  a  member 
of  the  order;  tbat  it  was  not  shown  that 
Initiation  was  a  reasonable  requirement 
and  a  necessary  part  of  the  contract; 
tbat  tbe  right  to  membership  was  not 
shown  to  depend  upon  a  ceremony  of  in- 
itiation; and  because  the  court  erred  in 
the  conclusion  of  law,  because  the  terms 
of  the  contract  had  been  fully  agreed  up- 
on, independent '  ol  the  act  ol  Initiation, 
tbe  deceased  having  been  duly  elected  a 
member  ol  the  lodge. 

There  is  really  but  one  question  in  the 
case, — was  Matkin  an  Insured  member  of 
tbe  order?  Or,  stated  diRerentiy,  was 
the  contract  of  Insurance  complete,  and 
binding  on  tbe  defendant?  Appellant's 
briel  cites  us  to  several  cases  as  lavorlng 
the  affirmation  ol  these  propositions,  as  lol- 
lows:  Insurance  Co.  v.  Jenks,  6  Ind.  fl6, 
where  tb^re  was  an  application  for  life 
insurance,  accepted  by  tbe  company,  and 
policy  issued  October  2, 1860,  which  was 
sent  to  the  agent  and  received  by  him  (Jc 
tober  5, 18o(t.  The  insured  had  taken  sick 
on  tbe  28th  ol  September,  and  lingered 
until  October  4th,  when  he  died.  Tbe 
agent  returned  the  policy  to  the  company. 
The  company  had  accepted  first  premium 
in  advertising  In  applicant's  newspaper 
for  six  months.  It  was  held  that  the  con- 
tract was  complete  at  least  on  October 
2d,  when  It  was  approved,  and  tbe  policy 
mailed  to  the  agent.  In  another  case 
cited  It  was  held  that,  where  tbe  terms  of 
fire  insurance  are  accepted,  but  tbe  policy 
Is  not  issued  as  it  should  have  been,  be- 
cause the  day  on  which  it  was  to  issue 
was  a  legal  holiday,  the  agreement  to 
issue  the  policy  was  binding.  Commercial 
M.  M.  Ins.  Co.  V.  Union  M.  Ins.  Co.,  19 
How.  818.  Wliere  the  terms  of  insurance 
against  loss  by  fire  were  made  known  by 
letter  ol  tbe  company,  and  accepted  by 
the  insured,  it  was  beld  that  the  contract 
was  complete  when  he  placed  the  letter  ol 
acceptance  in  the  post-office;  the  house 
having  burned  down  while  the  letter  was 
in  progress  by  mall.  Tayloe  v.  Insurance 
Co.,  9  How.  S90.  The  transmission  of  a 
check  by  mall  wa«  held  to  be  sutficieut  pay- 
ment, tbe  agent  having  so  instructed  the 
applicant.  Where  the  premium  was  sent 
with  a  proposal  tor  insurance  with  an 
nnderatandlng  that,  II  tbe  company  re- 
fused to  accept,  the  premium  was  to  be 
returned,  and  the  proposal  was  accepted, 
and  policy  sent  to  the  agent,  to  be  exe- 
cuted by  him,  which  he  did,  hnt  relused  to 
deliver,  the  insured  being  sick  at  tbe  time, 
and  dying  soon  alter,  the  refusal  was  based 
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apon  private  iniitruetloDB  trom  the  com- 
pany:, It  was  held  that  the  contract  and 
acceptance  were  unqualified,  and  could  not 
be  Itpilted  by  fiucb  liiatmetlone.  Fried  ▼. 
Insurance  Co.,  60  N.  Y.  2'IS.  Them  casen 
>  eetabliah  afamillarontllne,  and  many  more 
mlgrht  be  cited  in  aupport  of  it,  but  they 
are  nut  applicable  to  the  facta  of  the  case 
before  ue.  Appellant  refers  us  to  the  case 
of  Schunck  v  Widows,'  etc..  Fund,  44  Wis. 
S70.  The  deceaaed  meinber  of  a  subordi- 
nate lodge  had  paid  all  dues  to  the  same, 
and  upoc  his  death  the  supreme  lodge  re- 
fused topay  tbelnsnrance.becauRetbe  sub- 
ordinate lodge  had  failed  to  forward  the 
same  to  the  supreme  lodge,  as  required. 
It  was  held  that  there  was  no  forfeiture, 
the  deceased  being  In  good  standing  with 
the  lodge  at  the  time  of  his  death. 

In  the  case  before  ua  we  have  to  deal 
with  entirely  different  questions.  We  do 
not  think  Matkin  had  acquired  anyrlghts 
of  membership  in  the  lodge  to  which  he 
applied,  because  be  bad  never  become  a 
member.  He  had  nothing  to  forfeit.  He 
had  only  acquired  the  right  to  become  a 
member  by  initiation.  It  is  clear  trom  the 
constitution  and  by-laws  of  the  order  of 
the  Kulgbts  of  Honor,  offered  In  evidence, 
that  initiation  wuk  indispensable  to  mem- 
bership, and  without  it  be  had  no  con- 
' tract  lilndlug  the  defendant  to  allow  him 
to  participate  in  its  benefit  fund,  or  to  ex- 
«rcl8e  other  privllegeri  of  a  member.  His 
election  to  membership  did  not  confer 
iipon  him  such  rights.  He  was  required  by 
-flection  6,  art.  6,  of  the  by-lawa,  to  present 
tilmself  to  receive  the  degree  within  six 
weeks  from  the  time  of  hit)  election,  and 
npon  failure  tu  do  so,  upon  otijections  be- 
ing made  to  his  subsequent  initiation,  a 
new  ballot  was  to  l>e  ordered.  By  section 
1,  art.  7,  of  the  by-laws,  tiie  payment  of 
dues  are  made  to  cummeuce  with  tlie  date 
of  receiving  the  degree.  It  was  only  upon 
the  death  of  "a  member  who  has  obtained 
the  degree  of  the  subordinate  lodge"  that 
the  supreme  lodge  could  order  payment 
to  the  beneficiary.  This  is  shown  by  the 
conHtltutliin,  (article  7,  §  7,  and  article  3, 
$4.)  The  objects  of  this  order,  as  stated 
in  the  constitution,  are  not  merely  to  es- 
tablish a  fund  for  purposes  of  Insurance  of 
members  "who  have  complied  with  all  Its 
lawful  requirements,"  as  stated  in  article 
1,  §  4,  of  the  constitution,  but,  as  alAo  de- 
clared In  the  same  article  and  section,  "to 
unite  fraternally  all  acceptable  white  men 
of  every  profession,  business,  and  occupa- 
tion,"  and  "to  give  all  possible  moral  and 
material  aid  In  Its  power  to  its  members, 
and  (hose  depending  on  its  meinbbrs,  by 
holding  n-oral,  Instructive,  and  scientific 
lectures,  by  enc.->uraglng  each  other  in 
business,  and  by  assisting  each  other 
in  obtaining  employment. "  With  these 
and  other  beneticlal  objects  in  view,  it  is 
not  dlfflcDit  to  see  why  there  should  be 
a  regular  Initiation  into  the  order,  and 
why  members  only  can  participate  in  Its 
benefits.  That  the  ceremony  of  initiation 
is  secret  does  not  affect  it ;  it  is  doubtless 
Intended  to  bind  the  members  to  a  per- 
formance of  their  duties  In  respect  to  the 
objects  to  be  accomplished.  We  could  not 
say  that  it  is  a  useless  and  unreasonable 
requirement.    The  affiliation  is  close  and 


confidential,  for  good  purposes,  so  far  aa 
can  be  seen  from  the  testimony.  Were  the 
ceremonies  open,  they  could  not  be  said 
to  l)e  unreasonable;  because  they  are  se- 
cret, does  not  make  them  so.  The  entire 
system,  fts  existence  and  objects,  are  based 
upon  initiation.  We  think  there  can  t>e 
no  membership  without  it,  and  no  benefit, 
pnconlary  or  otherwise,  without  it.  Mnt- 
kin  specially  contracted  in  his  application 
for  membership,  with  reference  to  initia- 
tion, that  the  payment  of  the  "  proposi- 
tion tee"  should  not  entitle  bim  to  any 
benefit,  or  constitute  him  a  member,  un- 
less he  was  duly  "Initiated  according  to 
the  ritual  and  laws  of  the  order."  We 
have  not  ^been  cited  tu  any  case  like  the 
one  before* 08,  and  we  have  not  been  able 
to  find  any.  There  are  many  cases  where 
the  courts  have  interfered  with  the  rulings 
of  such  urganizatloos,  declaring  what  was 
a  reasonable  or  unreasonable  regulation, 
but  none  tliat  we  are  aware  ot  directly  in 
point.  For  instance,  where  an  aasocia- 
tion  enforced  a  by-law  makingitanottense 
for  one  member  to  "  vilify"  another, expel- 
ling the  member,  "the  court  reinstated  the 
member  upon  the  ground  that  such  a  law 
was  not  necessary  for  the  good  govern- 
ment and  support  of  the  corporation." 
Com.  V.  iSoclety,  2  Bin.  448.  A  by-law  im- 
pusiiig  excessive  dues  was  held  to  be  in- 
valid. Pulford  V.  Detroit,  SI  Mich.  45S,  and 
Hibernia  FlreEngineCo.  v. Com., 93  Pa.  St. 
284.  Inthelaatcase  cited  it  Is  held  that  the 
court  will  not  interfere  unless  the  unreason- 
ableness should  be  clearly  shown.  See  tiie 
above  and  other  ca^Res  in  2  Amer.  &  Eng. 
Enc.  Tiaw,  p.  173,  and  note  3.  The  stipula- 
tion in  Matkln'B  contract  and  in  the  laws 
of  the  order  making  initiation  necessary 
to  membership,  and  the  enjoyment  of  the 
benefits  attaching  thereto,  is  not  against 
law  or  public  policy,  unreasonable,  nor 
oppoMed  to  the  good  government  and  ot>- 
Jecta  of  the  society.  On  the  contrary.  It  is 
reasonable,  and  calculated  to  promote  the 
objects  and  welfare  of  the  order.  We  con- 
clude that  there  was  no  error  in  the  con- 
clusions and  Judgment  of  the  lower  court 
In  BO  holding,  and  that  the  Judgment 
should  be  affirmed. 

Statton,  C.  J.    Aflnrmed,  as  per  opinion 
of  commisaion  of  appeals. 


ORR  ft  LflNDBLET  SROB  Co.  Ot  8/.  T.  HARRIS 

et  a  I. 
(Supreme  Court  of  Textu.    Nov.  17. 1881.) 

ATrACHMBHT— OBOCHOa— DI8SOLUTIOIT. 

1.  An  attachment  will  not  be  aet  aside  aa 
against  subsequent  attaching  creditors,  who  in- 
tervene, because  the  grounds  stated  in  the  afil- 
davit  for  the  prior  attachment  were  false,  if  the 
prior  attaching  creditor  believed  them  to  be  true, 
and  had  probable  ground  for  the  belief. 

3.  The  fact  that  a  member  of  a  Brm,  on  being 
refused  a  loan  l>v  a  bank  to  which  it  was  already 
indebted,  and  when  asked  to  secure  such  deb^ 
stated  to  the  cashier  that  the  firm  had  a  certain 
amount  In  notes  and  aooounts,  and  would  put  the 
balance  of  the  accounts  into  notes,  and  put  tbem 
all  into  their  pockets,  and  that  the  cashier  re- 
ported the  statement  to  a  creditor  of  the  firm,  is 
sufficient  evidence  to  warrant  a  finding  that  the 
creditor  bad  reasonable  ground  to  attach  the 
proper^  of  the  firm  on  the  ground  that  It  was 
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about  to  dispose  of  It*  property  with  intent  to 
defraud  creditors. 

CummlBSIonerB'deGlalon.  Section  B.  Ap- 
peal from  dlBtrlct  cnort,  Kaufman  county; 
A.vKUN  Rainby,  Judge. 

•Separate  enits  by  attncbment  by  Jim 
Harris  and  B.  M.  Lyon  nKuinst  J.  E. 
Bonds  and  W.  H.  Lyon,  partners  as 
Bonds  ft  Lyon.  Subsequently  the  Urr  & 
Lindsley  Shoe  Co.  and  others  brought  at- 
tachment suits  against  the  same  defend- 
antH,  and  intervened.  Judgment  for 
plaintiffs.    Interveners  appeal.    AfHrmed. 

i>  m.  U.  Allen,  for  appellants.  J.  O.  Ter- 
nil,  for  appellees. 

Tari^ton,  J  January  80, 1889,  the  appel- 
lees, Jim  Harris  and  B.  M.  Lyon,  brought 
separate  suits  by  nttachment.  In  the  dis- 
trict court  of  Kaufman  county,  against 
Bonds  &  Lyon,  a  firm  composed  of  J.  E. 
Bonds  ft  W.  H.  Lyon.  Harris  sought  to 
rt-cover  a  debt  of  f  8,000,  the  amount  of  a 
note  diited  January  16, 1889,  and  matnr- 
inic  30  days  after  date;  Lyon,  to  recover  a 
debt  of  f8,424.30,  the  aggregate  amonnt 
of  three  promissory  notes.  The  affidavit 
for  attachment  made  by  each  of  these 
pluintlffs  set  out  as  a  ground  for  the  writ 
"that  the  defendants  were  about  to  dis- 
pose of  their  property  with  intent  to  de- 
fraud theircredltors. "  Hubseqnentto these 
two  attachments,  the  appellants  herein, 
the  Orr  ft  Lindsley  Shoe  Co.,  the  Kly  ft 
Walker  Dry-Goods  Co.,  and  the  Schwab 
Clothing  Co.,  oach  brought  a  suit  by  at- 
tachment against  the  same  defendants, 
and  on  the  same  ground  tor  the  writ  as 
that  above  set  out.  The  writs  were  all 
levied  un  the  same  property,  the  stock  of 
goods  of  Bonds  ft  Lyon,  invoiced  at  the 
value  of  $9,0fl0,  and  not  sufilcient  to  meet 
the  demands  of  all  the  attaching  credit- 
ors. The  above-named  subsequent  at- 
taching creditors  intervened  In  the  suit  of 
Jim  Harris  against  Bonds  ft  Lyon.  They 
allesed  that  the  attachments  of  Jim  Har- 
ris and  B.  M.  Lyon  were  fraudulent  and 
void,  for  the  reason  (among  others  not 
necessary  to  be  here  stated)  that  the 
ground  for  attachment,  vis.,  "that  the 
defendants  are  about  to  dispose  of  their 
property  with  intent  to  defraud  their 
creditors, "  was  false, and  theaffiants knew 
it  to  be  falfie  wh<!n  the  affidavits  were 
made.  The  interveners  sought,  therefore, 
to  have  the  attachments  of  Harris  and 
Lyon  act  aside  as  to  tbem.  B.  M.  Lyon 
Intervened,  setting  up  his  levy  and  lien, 
denying  the  fraud  charged,  and  prnyiug 
that  his  lien  be  declared  superiortothellen 
of  appellants.  January  3, 1800.  the  court, 
trying  the  case  without  a  ]ury,  rendered 
Judgment  for  the  appellees  against  Bonds 
ft  Lyon,  and  against  the  appellants  on 
their  plea  of  Interveation.  From  this  Judg- 
ment, the  appellants  appeal. 

it  Is  not  necessary  tosetouf/n  extenno' 
Bor  to  discuss  all  of  appellants'assignments 
of  error.  In  effect,  they  present  thefollow- 
log  contention:  That  the  ground  of  at- 
tachment, above  stated,  and  relied  on  by 
appelleea.in  their  soits  against  Bonds  ft 
Lyon,  was  false  and  was  by  them  known 
to  be  false  when  the  writs  were  sued  out; 
and  that,  on  the  prayer  of  appellants,  in- 
tsrvcolDg  as  rabseqnent  attaching  credit- 


ors, the  court  should,  as  to  tbem,  have  set 
aside  as  fraudulent  the  writs  of  appellees. 
We  readily  agree  with  appellants  that  if 
the  ground  of  attachment  sworn  to  by  ap- 
pellees was  false,  and  if  they  knew  it  ti* 
be  false,  the  process  should  be  denounced 
as  fraudulent,  and  any  benefit  to  be  de- 
rived from  it  should  be  subordinated  to 
the  lien  of  the  subsequent  attaching  cred- 
itors intervening.  Bateman  v.  Ramsey,  74 
Tex.  689, 12  8.  W.  Kep.  235.  On  the  othei 
hand,  however,  if  appellees  were  actuated 
by  fair  and  honest  motives  in  securlug  the 
writ, — If  they  believed  the  ground  statedi 
by  them  to  be  true,— It  probable  ground 
existed  for  suing  out  the  writ,  it  would 
not  be  fraudulent.  Conscious  falsehood, 
with  reference  to  the  grouud  here  relied 
upon,  would  be  required  to  taint  the  pro- 
cess. We  must,  therefore,  resort  to  the 
facts,  inquiring  whether  they  show  that 
the  ground  relied  npoo  by  app^^llees  was 
true,  or  whether  they  had  reason  to  be- 
lieve it  to  be  true.  The  record  contain* 
no  concluBlons  of  law  and  fact  by  the  triat 
Judge.  The  Judgment,  however,  necessa- 
rily involves  a  finding  by  him  that  the 
ground  set  out  in  the  affidavit  of  appel- 
lees was  true, or  that  the  affiants  had  rea- 
son to  believe  it  to  be  true.  If  there  be  ev- 
idence  to  support  this  finding  it  shonid  be 
upheld  by  us.  The  appellee  Jim  Harris 
was  the  proprietor  of  the  Harris  Bank. 
John  B.  Harris,  cashier  of  the  bank,  and 
son  of  the  appellee,  testified  that,  on  Jan- 
uary 30, 18S9,  W.  H.  Lyon,  of  the  firm  of 
Bonds  ft  Lyon,  came  to  the  bank  with 
thp  statement  that  they  were  pressed  on 
a  debt  of  f2,iKX);  that  the  claim  was  in  the 
hands  of  an  attorney. for  collection,  and 
that  they  desired  to  borrow  the  money 
from  the  bank,  with  which  to  meet  the 
debt.  The  cashier  declined  to  lend  the 
money,  hut  Insiated  that  the  bank  should 
have  security  for  the  payment  of  its  note, 
the  one  In  suit,  and  which  was  wholly  un- 
secured. Instead  of  furnishing  the  secu- 
rity, Lyon  remarked  to  witness,  with  great 
emphasis,  that  the  firm  bad  abont  flo,- 
000  in  notes  and  accounts,  and  that  they 
would  put  the  balance  of  the  accounts  in- 
to notes  due  the  next  fall,  and  put  tbem 
all  into  their  pockets.  Witness  thereupon 
instructed  his  attorney,  Mr.  Terrell,  who 
was  present,  and  who  had  heard  the  con- 
versation, to  pr<>pare  attacbm4>nt  papers; 
he  also  sought  his  father,  to  whom  he  re- 
ported the  conversatiou.  Jim  Harris,  on 
being  thus  inforuied,  made  the  aflBdnvit, 
for  the  purpose,  as  he  testified,  of  saving 
bis  debt,  and  because  of  the  declaration  m 
Lyon  rhat  the  firm  intended  to  put  the 
larger  part  of  their  assets  into  their  pock- 
ets. The  appellee  B.H.Lyon  testified,  in 
effect,  that  when  he  heard  of  the  declared 
Intention  of  the  debtor  firm  to  put  their 
assets  into  their  pockets,  he  felt  uneasy 
about  bis  debt  and  made  the  aBldavlt. 
The  statement  thus  made  was  certainly 
of  a  nature  to  beget  a  reasonable  appre- 
bensioo  In  the  minds  of  appellees  that  the 
parties  were  abont  to  dispose  of  their 
property  with  intent  to  defraud  theircred- 
ltors. A  conversion  by  the  debtors  of 
their  accounts  into  promissory  notes,  pre- 
sumably or  probflbly  negotiable,  would 
Indicate  an  Intention  to  tranter  ttie  nptes 
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to  third  parties,  and  ivoald  be  an  effective 
method  uf  putting  their  aHsets  beyond  the 
reach  of  any  process  to  which  appellees 
might  resort.  We  conctade  that  there 
was  testimony  JustKylni;  the  evident  find- 
ing  of  the  coort.  The  Judgment  shonld 
be  affirmed. 

Statton,  C.  J.   Afflriued,  as  per  opinion 
of  the  commission  of  ap[>eals. 


Tk.vnrnt,  Stribling  &  Ely  Bhob  Co.  v. 

Davis,  (Partridoe  et  fil..  Interveners.) 

(Supreme  Court  qf  Texas.    Nov.  24, 1891.) 

Vracddlbut  CoNyErA.N0B8— FRsrEiiBiNe  Ckedi^ 

OUa — EviDENCB. 

1.  A  creditor  who  holds  a  note  due  his  In- 
solvent debtor  as  security  for  his  debt,  and  who 
sorrenders  it  at  the  debtor's  request  to  another 
bonn  fide  creditor  of  the  debtor,  does  nut  thereby 
commit  a  fraud  on  other  creditors  that  will  per 
M  render  void  a  subsequent  tuminit  over  of  prop- 
erty by  the  debtor  to  him  In  payment  of  his  debt 
if  the  note  was  not  surrendered  in  oontemplation 
of  the  property  tjeing  tamed  over  to  him. 

2.  A  creditor  of  an  insolvent  debtor,  who 
leceives  in  payment  of  his  debt  goods  of  a  value 
in  excess  of  his  debt,  and  under  the  aRreement 
pays  such  excess  to  the  debtor's  son  on  a  debt 
claimed  by  the  debtor  and  the  son  to  be  due  from 
the  former  to  the  latter,  is  not  responsible  for 
fraud  against  creditors  by  the  deb|or  and  his  son, 
if  be  did  not  Imow  of  it,  and  was  not  put  upon 
Inquiry. 

8.  where  a  creditor  receives  from  his  Insolv- 
ent debtor  property  in  payment  of  his  debt  under 
an  agreement  to  apply  the  excess  of  its  value 
over  nis  debt  tu  the  payment  of  a  note  held  by  a 
third  person  against  the  debtor,  the  fact  that  he 
gives  nis  own  note  to  such  third  person,  and 
takes  up  and  holds  the  debtor's  note,  does  not 
show  collusion  betwenhim  and  the  debtor  to  de- 
fraud other  creditors. 

Commissioners' decision.  Section  A.  Ap- 
peal from  district  court,  Camp  county; 
JoR.N  Li.  Shepparu.  Judge. 

Action  iiy  Tennent.  Stribling  &  Ely 
Shoe  Co.  against  L.  G.  Davis,  in  which 
an  attachment  was  Issued  ami  levied. 
One  John  T.  Partridge  claimed  the  prop- 
erty, and  Issues  were  Joined.  Senter  &  Co. 
Intervened,  claiming  under  a  second  at- 
tachment.  Judgment  lor  claimant,  Par- 
tridge. Piuintifl  and  interveners  appeal. 
Affirmed. 

M.  L.  Morris  and  W.  R.  Heaf.b,  tor  ap- 
pellants.   E.  A.  KinfC,  for  appellee. 

C01.1.ARD,  J.  This  is  a  suit  of  trial  of 
right  ol  property.  Attachment  suit  was 
originally  brought  by  Tennent,  Si  ribllng 
&,  Ely  Shoe  Co.  against  L.  Q.  Davis, 
and  the  writ  levied  upon  curtain  merchan- 
dise, besides  certain  lands,  as  the  property 
of  L.  O.  Davis,  l^artridge,  the  appellee, 
claimed  the  personal  property  In  the  usual 
form  under  the  statute  by  oath  and  bond. 
Issues  were  tendered  and  Joined,  plaintiff 
alleging  that  tiie  property  was  subject  to 
the  levy,  and  fraud  between  Partridge 
and  Davis,  and  that  the  sale  to  Partridge 
was  to  hinder,  delay,  and  defraud  credit- 
ors uf  Davis;  Partridge  denying  generally, 
and  alleging  that  his  purchase  was  In 
good  faith,  in  payment  of  a  valid  debt  due 
by  Davis  to  him,  and  that  he  agreed  to 
pay,  and  did  pay,  the  excess  in  price  of  the 
goods  at  a  fair  valuation  to  other  6011a 


Me  creditors  of  Davte.  Sentor  ft  Co.  In 
tervened,  and  tendered  Issues  claiming 
that  they  bad  levied  a  second  attachment 
on  the  same  property.  Their  Intervention 
was  without  leave  of  the  court.  May  13, 
lft80,  there  was  verdict  and  Judgment  for 
claimant.  Partridge,  from  which  plaintIR 
and  interveners  have  appealed. 

Partridge,  by  allegations  and  proof, 
contended  that  he  paid  for  the  goods  $1,- 
403.H0.— that  Is,  Ills  own  note,  $886.30; 
Frank  Newberry's  note.  $174.82;  debt  due 
N.  A.  Davis.  $278..S2;  and  the  tuxes  due, 
$65.09.  His  proof  i<hows  that  he  held  a 
note  on  Davis,  which  on  the  30th  of  Octo- 
ber, 1889,  amounted  to  $1,411,  and  on  that 
day  Davis  sold  him  a  store-house  and  lot 
In  Pittsburgh  for  $250,  and  47  acres  of  land 
adjoining  and  north  of  PIttsbnrgh  fnr 
$275,  making  In  all  $526,  which,  being  cred- 
ited on  the  note,  left  n  balance  due  of  $K88. 
On  November  4th  following,  Davis  let  bira 
have  the  goods,  to  pay  the  balance  due  on 
the  note.  They  thought  the  goods  were 
not  worth  over  $1,000.  but  when  they 
were  invoiced  they  summed  up  to  $1,871.7$ 
at  St.  LodIs  cost,  not  including  carriage. 
This  amount  was  dlscfiunted  at  25  per 
cent.,  or  $467.83  taken  off,  leaving  balanca 
of  $1,403.80,  which  was  proved  by  defend- 
ants' evidence  to  be  a  fair  cash  valuation, 
but  by  plaintiff's  evidence  to  be  less  than 
valne.  This  amount  exceeded  the  del)t  of 
Partridge,  and  he  agreed  to  pay  debt  of 
L.  O.  Davis,  of  $27K..32,  to  N.  A.  Davis; 
also  $174.82,  due  to  F.  M.  Newberry;  and 
the  taxes  dne,  $65.09,  as  alleged.  He  did 
not  pay  N.  A.  Davis  in  money,  but,  the 
latter  owing  him  for  borrowed  money, 
the  amount  was  credited  on  the  note. 
Nor  did  be  pay  Newberry  In  money,  but 
gave  hini  his  note,  and  took  ufi  .\ftwberry'8 
note  against  L.  O.  Davis,  which  be  pro 
duced  in  court.  He  said  be  was  holdinglt 
for  protection,  as  something  might  come 
up  In  Davis'  affairs.  Davis  was  Insolvent, 
owing  some  $18,000  or  $20,(X)0,  and  made 
these  arrangements  to  secure  his  home 
creditors.  Partridge  knew  of  his  condi- 
tion at  the  time  he  bought  the  goods. 
Partridge's  debt  against  Davis  was  a 
valid  debt  for  borrowed  money  three  or 
four  .vears  past,  and  he  had  been  assured 
by  Davis  that  be  would  be  protected. 
Plaintiff's  writ  was  levied  on  the  7th  day 
of  November,  1889,  and  It  was  levied  on 
some  real  estate  as  well  as  the  goods.  Aft- 
er Partridge  bought  the  goods  be  com- 
menced selling  by  retail,  and  employed  G. 
W.  Davis,  brother  of  L.  O.  Davis,  to  clerk 
for  blm,  and  continued  to  sell  two  or  three 
months,  and  sold  what  they  could,  and 
closed  the  house,  leaving  some  of  the 
goods  on  band.  He  has  not  yet,  he  says, 
"renllzed  the  amount  of  his  debt  owing 
to  him  by  Davis."  There  is  no  brief  on 
file  for  Senter  ft  Co.,  though  they  assigned 
errors. 

The  first  error  assigned  by  appellant 
Tennent,  Stribling  ft  Ely  Shoe  Co.,  ap- 
pearing In  its  brief,  Is  that  the  court 
erred  in  refusing  to  submit  to  the  lory  a 
special  charge  asked,  that,  if  the  consider- 
ation, or  any  part  of  It,  In  the  sale  from 
L.O.  Davis  to  .1.  T.  Partridge  was  franda- 
lent,  it  would  vitiate  the  entire  transac- 
tion.   This  charge  is  the  law  ezpreaaed  ta 
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a  general  way,  but  it  seema  tbat  the 
chance  of  the  court  Included  the  principle, 
and  was  more  applicable  to  the  rafie. 
Black  V.  Vaughan,  70  Tex.  49,  7  8.  W.  Rpp. 
4104.  The  court's  charge  on  this  subject 
was:  "It  you  believe  from  the  evidence 
tbat  Partridge  was,  on  or  before  the  4th 
day  of  November,  1880,  a  bona  tide  credit- 
or of  L.  G.  Davig;  tbat  on  or  before  said 
date  Davla  had  become  insolvpnt,  and 
that  he  and  Partridge  agreed  with  each 
other  tbat  the  latter  should  take  potsses- 
stoD  of  the  goods  Involved  In  this  co'ntro- 
vemy  for  the  purpose  of  placing  the  same 
beyond  the  reach  of  Davis'  creditors,  with 
a  frandnlent  intent  to  binder  and  delay 
such  creditors  in  the  collection  of  their 
debts,— yon  will  find  for  plain  tiffs;  or.  If 
yon  believe  that  at  said  time  and  place  L. 
0.  Davis  was  Insolvent,  and  that  Par- 
tridge was  a  creditor  of  Davis,  and  that 
Partridire  purchased  the  goods  involved 
in  this  suit  io  good  faith  for  the  purpose 
of  collecting  his  debt,  aud  that  he  paid  a 
reasonable  cash  market  price  therefor,  and 
if  you  believe  that  the  goods  were  of  some 
casta  value  in  excess  ol  the  debt  of  Par- 
tridge, and  that  such  excess  was  not  paid 
to  the  bona  Ode  creditors  of  Davis,  but 
tbat  such  excess,  or  a  part  thereof,  was 
paid  to  a  ijersun  or  persons  holding  fietl- 
tioasclaims  or  fictitious  debts  against  L.  O. 
Davis,  you  will  find  for  th"  plaiutlffH;  or  if 
you  believe  that  the  goods  were  of  a  cash 
market  value.  In  bulk,  on  the  market,  at  the 
time  and  place  when  they  were  purchased, 
more  than  Partridge  paid  for  them,  you 
will  And  for  plaintiffs.  In  the  first  part  of 
(he  cbanie  the  court  fully  instructed  the 
Jory  as  to  the  law  that  would  subject  the 
goodH  to  tbe  levy;  that,  U  Davis  was  in- 
Hulrent,  and  Partridge  knew  the  fact,  and 
purcliased  tbe  goods  with  such  knowl- 
edge, the  goods  would  be  subject  to  the 
levy,  and  the  verdict  should  be  for  plain- 
tiff, unless  Partridge  paid  a  fair  .price  for 
tliem,  with  a  valid  debt  due  bim  by  Davis, 
and  other  valid  debts,  etc.  The  court's 
vbarpe  was  comprehensive  and  definite, 
and  embraced  every  issue  Involved.  There 
was  no  error  in  refusing  tbe  requested 
charge. 

Appellants  coniplala  of  the  verdict  upon 
tbe  ground  that  the  evidence  showed  that 
Partridg?  held  a  valid  note  of  Dupree  to 
Davis  for  f  l.fiOO,  secured  by  vendor's  lien 
on  307  acres  of  land,  as  collateral  ample  se- 
curity for  his  debt,  which  he  surrendered, 
and  took  instead  tbe  store-house,  the  47 
acrrs  of  land,  and  tbe  goods,  thereby  ena- 
bling Davis,  who  was  insolvent,  and 
known  to  be  so  by  Partridge,  to  hinder, 
delay,  and  defraud  bis  creditors,  and  to 
place  bis  property  subject  to  execution  b(^ 
yond  tbe  reach  of  his  creditors.  The  facts 
about  the  note  are:  It  was  turned  over 
to  Partridge  as  collateral  by  Davis  in  the 
spring  of  1889,  and  Partridge  kept  it  until 
about  a  week  before  he  bought  the  goods. 
Tbe  note  was  worth  the  amount  it  called 
for.  About  a  week  before  the  purchase  of 
the  goods,  and  before  the  purchase  by 
Partridge  of  tbe  store-house  and  the  47 
acres  of  land,  E.  A.  King,  one  of  tbe  law 
firm  of  King  &  Eddins,  went  out  to  Par 
tridge's  bouse,  some  seven  miles  from 
Pittsburgh,  Id  a  buggy,   with  an  order 


from  L.  G.  Davis  for  the  Dupree  note,  and 
Partridge  then  gave  It  to  him,  and  he 
(King)  has  kept  it  in  his  oflSce  ever  since. 
Davis  was  indebted  to  King  &  Eddins  for 
services  In  1889,  and  up  to  the  time  of  bla 
failure,  about  $1,200,  and  he  turned  over 
the  note  to  them  to  secure  their  debt.  It 
does  not  appear  positively  that  Partridge 
knew  the  condition  ol  Davis'  affairs  at  the 
time  he  surrendered  the  note,  but  it  may 
be  Inferred  from  the  testimony  that  ha 
did.  He  says  he  knew  it  when  he  bought 
the  store-house,  the  land,  and  the  goods. 
He  also  says  he  did  not  fear  to  surrender 
the  note  to  Davis,  as  the  latter  had  as- 
sured him  he  should  not  lose  anything, 
and  that  he  was  willing  to  trust  him.  He 
asked  no  questions  when  he  surrendered 
the  note,  and  gave  it  up  willingly.  It  was 
decided  in  Sellgson  v.  Brown,  61  Tex.  183, 
that  a  purchaser  would  not  be  allowed  to 
enable  an  Insolvent  debtor  to  evade  his 
creditors  by  paying  for  his  property  sub- 
jert  to  execution  In  money  or  negotiable 
notes  which  could  not  be  reached  by  legal 
process, even  though  tbe  debtor  may  have 
intended  at  the  time  to  use  the  same  in 
payment  of  debts,  there  toeing  no  guaran- 
ty to  creditors  that  socb  Intention  would 
he  carried  out.  Tbe  principle  In  that  case 
is  not  thesame  as  in  tbe  case  at  bar.  Par- 
tridge surrendered  a  valuable  secnrtty, 
and  took  tbe  risk  of  being  protected  In 
some  other  way,  with  no  understanding 
or  agreement  as  to  how  It  was  to  be  done. 
Thirt  was  not  in  consideration  of  the  sale 
nf  the  goods  or  the  real  estate,  and  not  in 
contemplation  of  It.  He  expected  to  be 
paid,  but  he  had  no  guaranty  of  it,  and 
asked  for  none.  He  trusted  Davis,  and 
was  left  without  any  security.  The  act 
was  to  be  judged  of  by  tbe  jury  as  of  its 
date,  and  it  was  for  them  to  say  whether 
it  was  done  with  a  fraudulent  intent.  All 
tbe  circuntHtunueM  were  before  the  jury  for 
theirconsideration;  and  itisnot  the  prov- 
ince of  the  court  to  say  the  verdict  was 
wrong,  It  not  being  a  fraud  per  sp.  The 
question  does  not.  arise  upon  a  charge  re- 
fused or  asked,  as  in  the  case  of  SellgHon 
V.Brown,  but  upon  an  issue  of  fact,  fraud- 
ulent intent  or  not.  The  surrender  of  the 
security  was  not  shown  or  pretended  to 
be  a  bonus  for  the  subsequent  sale,  any  In- 
ducement for  It,  or  in  any  wise  connected 
with  it,— at  least  the  verdict  so  declares. 
Nor  is  It  shown  that  it  was  done  or  in- 
tended to  enable  Duvis  to  evade  his  cred- 
itors. On  the  contrary,  the  note  was  at 
once  turned  over  to  Kiug  &  Kddlus  to  se- 
cure their  debt,  in  which  we  are  not  pre- 
pared to  say  there  was  any  fraud.  Op- 
peoheimer  v.  Hallf,  6S  Tex.  412,  4  S.  W. 
Bep.  662.  This  was  all  done  before  tbe 
settlement  with  tiie  debtor  and  creditor. 
We  do  not  say  that  the  verdict  might 
have  been  different,  but  tbat  tbe  verdict 
settles  the  question. 

Appellants  contend  that  there  was  er- 
ror In  the  verdict,  in  that  the  evidence 
showed  tbat  Partridge  paid  part  of  the 
excess  of  the  price  of  the  merchandise  over 
and  above  his  debt  to  N.  A.  Davis,  a  son 
of  L.  O.  Davis,  who  was  not  a  bona  Sde 
creditor  of  L.  O.  Davis,  and  be  knew  or 
might  have  known  that  tact.  N.  A.  Davis 
la   shown  to  be  a  man  of  considerable 
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means.  He  wns  security  tor  his  father  on 
two  notes,  which  he  paid;  and  he  bor- 
rowed some  money  for  him,  his  (atner  be- 
coming his  surety,  which  money  he  let  bla 
father  have,  the  whole  sum  so  due  him 
amounting  to  f  2,236.  This  was  In  part 
paid  in  property  delivered  to  N.  A.  Davis 
October  BO,  1889,  leaving  a  balance  stlli  due 
of  $278.8'^.  During  these  transactions  and 
settlements  N.  A.  Davis  owed  bis  father 
$500,— bis  store  account,— which  he  paid 
In  money  on  November  4, 1889.  During  the 
month  of  October,  1889,  L.  G.  Davis  de- 
posited In  banlc  In  his  son's  name  consid- 
erable money,  not  as  much  as  f4.000.  He 
WHS  authorized  to  use  bis  son's  name,  had 
olteii  borrowed  money  from  the  banlc.and 
signed  his  name  to  the  note  for  the  same. 
Oh  November  4,  1889,  N.  A.  Davis  went  to 
the  bank  and  drew  out  the  money,  and 
paid  bis  father  bis  part  of  it,— f  2,250,— and 
his  store  account, — $500.  The  rest  of  the 
money  belonged  to  N.  A.  Davis.  When  he 
todic  the  money  from  the  bank  he  paid 
some  claims  against  L.  G.  Davis  that  the 
banic  had  traded  for.  The  balance  due  N. 
A.  Davis  of  $278.32  was  not  settled  be- 
tween them,  bt^  remained  as  it  was  be- 
fore. This  is  toe  debt  assumed  by  Par- 
tridge, and  by  him  paid  by  giving  N.  A. 
Davis' note  to  him  credit  tor  that  amount. 
It  is  not  shown  that  Partridge  Itnew  of 
the  transactions  between  N.  A.  Davis  and 
bis  father,  nor  bow  the  debt  came  to  be 
due.  He  testified  in  reference  to  this :  "I 
agreed  to  pay  and  did  pay  N.A.Davis  out 
of  said  proceeds  f  278.32.  1  was  instructed 
to  pay  said  sum  to  N.  A.  Davln  by  L.  Q. 
Davis,  who  said  he  owed  N.  A.  Davis.  I 
did  not  pay  the  money  to  N.  A.  Dnvis, 
but,  as  he  owed  me  burrowed  money,  I 
gave  his  note  credit  for  that  Hum.  L.  G. 
Davis  and  N.  A.  Davis  both  said  that  L. 
G.  Davis  owed  N  A.  Davis  more  than 
the  $278.32  that  I  fre«ilted  on  N.  A.  Davis' 
note,  before  I  placed  the  credit  on  the  note. 
I  made  no  other  inquiry  about  it."  Our 
conclusion  from  the  testimony  as  above 
stated  is  that  the  debt  of  $278.32  was  not 
paid  by  Davis  to  his  son,  and  that  It  was 
eubHisting.  as  between  them,  at  the  time 
Partridge  agreed  to  pay  it  and  did  pay  it 
by  credit  on  N.  A.  Davis'  note.  It  was 
not  a  tictlttous  debt.  As  between  father 
and  son,  it  may  be  said  there  ^v as  fraud 
as  hgalust  tlte  creditors  of  L.  G  Davis  In 
paying  the  store  account  in  full  when  the 
$278.32  was  due  the  son.  Yet  the  debt 
existed  between  Davis  and  son,  and  was 
not  a  fictitious  debt.  Partridge  would 
not  be  responsible  for  the  fraud  by  Davis 
and  his  son  against  creditors  if  he  did  not 
iiuow  it,  and  was  not  pnt  upon  Inquiry 
concerning  it.  To  hold  otherwise  would 
be  to  countenance  a  fraud  upon  Partridge 
by  Davis  and  son  provided  be  acted  in 
good  faith,  as  the  Jury  by  their  verdict 
said  he  did. 

We  cannot  say,  as  asked  by  the  fourth 
assignment  of  error,  that  the  evidence 
showed  there  was  not  so  much  a  desire  on 
the  part  of  Davis  to  pay  defendant,  or  on 
the  part  of  defendant  to  collect  his  debt, 
as  there  was  to  place  the  property  of  I*. 
G.  Davis  beyond  the  reach  of  his  creditors. 

Nor  can  we  set  aside  the  verdict,  as  re- 
quested in  the  fifth  assignment,  upon  the 


alleged  ground  that  the  price  paid  for  the 
store-house,  the  land,  and  the  merchandise 
was  not  fair  and  reasonable,  but  was 
much  below  its  market  cash  value.  The 
evidence  adduced  by  defendant  supported 
the  verdict.  The  evidence  adduced  by 
plaintiff  showed  that  the  property  was 
worth  more  than  was  paid  tor  it.  We 
cannot  reconcile  the  conflict  of  evldrnce  in 
this  court. 

We  have  assumed  In  the  review  made  of 
the  case  that  Partridge  knew  Davis'  in- 
solvent condition  at  the  time  he  received 
the  goods,  and  hence  It  is  not  necessary  to 
comment  on  the  point  raised  in  the  sixth 
assignment, — that  hewould  be  chargeable 
with  the  knowledge  his  attorneys  had  of 
the  fraud.  We  do  not  think  we  should  set 
aside  the  verdict  on  the  alleged  ground 
that  there  was  collusion  on  the  part  of 
Partridge  with  Davis  in  settling  what  the 
latter  owed  Newberry.  Appellants'  as- 
signment on  this  point  says  that  there 
wus  such  collusion:  "that  the  evidence 
shows  that  defendant  had  not  paid  olt  the 
Newberry  note,  but  still  held  it  (having 
taken  a  transfer  from  Newberry)  against 
Davis,  and  to  this  extent  failed  to  pay  the 
excess  of  merchandise  bought  to  a  Oon» 
tide  creditor  of  Da  vis. "  The  only  evidence 
upon  this  issue  is  that  of  Partridge.  He 
says:  "I  did  not  pay  Newberry  the  mon- 
ey, but  gave  him  my  note  for  his  debt, 
and  took  up  Newberry's  note  against  Da- 
vis, and  still  hold  it."  He  drew  It  from  his 
pocket-book,  and  exhibited  it,  and  stated 
that  "  he  thought  something  might  come 
up  in  Davis'  affairs,  and  he  was  holding  it 
for  protection."  There  is  no  Intimation 
In  this  evidence  of  collusion  with  Davis. 
The  evidence  does  not  show  that  the  note 
was  transferred  to  Partridge,  but  it  doeii 
show  that  it  was  pa*d  and  taken  up  by 
him.  The  only  remaining  assignment  of 
error  is  a  recapitulation  and  summing  up 
of  particular  assignments  before  noticed, 
and  need  not  be  again  considered.  Find- 
ing no  error  in  the  judgment,  we  coucloda 
It  ought  to  be  affirmed. 

Statton,  C.  J.  Affirmed,  as  per  oplnlOK 
of  commissloQ  of  appeals. 


Texas  &  P.  Rt.  Co.  ▼.  Watts. 

(Supreme  Court  of  Texas.    Dec.  1, 189L) 

Railroad  Companies— Rbobi  vers— IniOBT  to  Fas- 

BBMOCHS — iilABILITT    Ot    COUFANT  —  RiOHT    TO 

Sub. 

1.  An  order  by  the  United  States  clrcait  court, 
wblcb  appointed  a  receiver  for  a  railroad  com- 
pany, discharging  bitn,  and  returning  the  prop- 
erty to  tbe  company,  and  providing  that  the  prop- 
erty shall  be  relieved  from  any  liability  on 
claims  not  established  by  Intervention  in  tbe  auit 
in  wbich  tbe  receiver  was  appointed,  cannot 
affect  tbe  company's  liability  for  injuries  to  a 
passenger  while  tbe  road  97as  in  the  receiver's 
bbnds,  the  receiver  having  used  in  improvement* 
snlfloient  earnings  to  pay  the  claim,  nor  prevent 
snch  passenger  from  enforcing  his  claim  against 
the  company  by  suit  in  tbe  state  court.  Railway 
Co.  V.  Johnson,  IS  B.  W.  Rap.  468,  7S  Tex.  4S1, 
followed. 

2.  Nor  can  such  order  destroy  the  right  of 
persons  holding  such  a  claim  to  sue  and  establlali 
it  la  any  court  having  jurisdiction,  witboat  leave 
previously  given  by  the  oourt  whioh  appointed 
the  receiver. 
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S.  Nor  bas  the  court  which  appolntod  th*  re- 
ceiver powbv  to  require,  in  tbe  decree  dischanr- 
Ing  him,  and  returning  the  property  to  tbe  rail- 
road company,  that  claims  must  be  established 
by  intervention  within  a  given  time,  where  that 
period  is  not  long  enough  to  constitute  an  equi- 
table bar,  since  such  an  order  is  an  infrinirement 
of  the  power  to  Bz  the  limitation  oi  actions, 
which  IS  vested  solely  in  the  legislative  branch 
ot  ibe  Bovemment.  Railway  Co.  v.  Johnson,  18 
a  W.  Rep.  46»,  76  Tex.  421,  followed. 

4.  Where  a  jury  has  found  only  actual  dam- 
ages in  an  action  for  personal  injuries,  defendant 
cannot  complain  of  the  refusal  of  the  court  to 
give  a  requested  Instruction  on  the  subject  of  ex- 
emplary damatrea 

CommiBsloners'  decision.  Section  A. 
Ap|>eal  from  district  court,  Harrison 
coonty  ;  A.  J.  Booty,  Judge. 

Action  by  Lent  8.  Watts  against  tbe 
T«>xaa  ft  Pacific  Railway  Company  for 
personal  Injuries.  JudKment  for  plaintiff 
for  $2,500.    Defendant  appeals.    Atllrmed. 

F  H.  PreBderguHt,  for  appellant. 
James  Turaer,  tor  appellee. 

Mark,  J.  "  Lem  S.  Watts  was  a  pasaeu- 
fcer  on  the  train,  and  was  Injured  by  the 
train  leaving  tbe  track  and  tomlnK  over, 
near  Bis  Springs, Tex., on  August  17,  1S88. 
On  December  14,  188S,  plaintiff,  being  a 
minor.  sue<l  by  bis  next  friend,  L.  8. 
Watts,  In  district  court,  Harrison  county, 
amended  his  petition  August  14,  INSU,  and 
nifd  a  supplement  September  2,  1K89.  De- 
fendant tiled  general  denial,  and  also  that 
the  roud  was  operated  by  John  C.  Brown, 
as  receiver,  when  plaintiff  was  Injured, 
and  un  October  31, 1888,  Ibe  receiver  was 
discharged,  and  the  property  delivered  to 
tbe  Texas  &  Paclilc  Rnllwa.v  Company, 
charged  with  the  payment  of  only  such 
Judgments  as  may  be  rendered  In  favor  ot 
perHuns  ^Ybo  may  intervene  In  the  cause 
where  the  receiver  was  appointed,  and 
that  tbe  plaintiff  had  nut  intervened.  On 
March  21.  1K90,  judgment  was  rendered  for 
plaintiff  for  $2,500.     Defendant  appealed.  " 

The  first  error  asHigned  is  that  "the 
court  erred  In  relnsing  special  charge  No. 
1,  asked  by  the  defendant,  to  the  effect 
that  plaintiff  could  not  recover  If,  at  tbe 
time  plaintiff  was  injured,  tbe  Texas  ft 
Pacific  Railway  was  operated  by  John  C. 
Bmwn,  as  receiver,  appointed  by  the 
United  States  court."  The  second  as- 
8ign<>d  error  Is  that  "tbe  court  erred  In 
charging  tbe  Jury  to  find  against  the 
Texas  ft  Pacific  Railway  Company  If  they 
tonnd  that  the  receiver  used  the  earninvs 
to  improve  the  road,  and  delivered  the 
road  to  the  defendant  company  much  Im- 
proved. This  was  error,  liecanse,  under 
tbe  order  of  the  United  States  circuit 
conrt  discharging  the  receiver,  all  persons 
baring  claims  such  as  plaintiff  were  com- 
pelled to  Intervene  in  the  cause  where  the 
receiver  was  appointed. "  The  determina- 
tion of  the  points  here  presented  Is  con- 
trolled by  the  decision  of  our  supreme 
court  in  the  case  of  Railway  Co.  v.  John- 
son. 7«  Tex.  421,  13  S.  W.  Rep.  463.  The 
Identical  questions,  upon  the  same  state  of 
tbe  case,  which  are  now  insisted  upon  by 
the  appellant's  counsel  In  the  present  con- 
troversy, were  decided  by  the  supreme 
cuort.  in  tbe  former  case,  adversely  to 
appellant's  contentions,  as  indicated   in 


tbe  foregoing  assignment  of  errom.  It 
was  then  beld,  and  we  again  hold,  that 
the  "order  of  tbe  United  States  clrcalt 
court  In  the  eastern  district  of  LoDlstana 
in  the  receivership  proceedings  affecting 
the  Texas  ft  Pacific  Railway,  to  which  tbe 
plaintiff  was  not  a  party,  prescribing  that 
all  persons  wbo  bad  claims  with  which 
the  property  may  be  charged  should  pre- 
sent their  claims  by  intervention  in  that 
court,  was  without  authority  of  law,  and 
not  binding  upon  the  plaintiff  as  affecting 
his  right  to  enforce  by  suit  bis  claim," 
etc. :  and  that  so  much  of  said  order  as 
attempts  to  prescribe  a  statute  of  limita- 
tion, lndei)endent  of  the  law-making 
power.  Is  a  nullity;  and  equally  futile  is 
the  attempt  of  said  court,  by  said  order, 
to  destroy  "the  rights  of  persons  holding 
claims  against  the  receiver  to  sne  and 
establish  them  In  an,y  court  having  Juris- 
diction, without  leave  previously  given  by 
the  court  appointing  the  receiver,"  as 
i;uarantle<]  In  tbe  act  of  congress  of 
March  3.  1x87;  and  that  "a  snit  In  tbe 
state  courts  for  damages  for  personal  In- 
juries caused  by  the  negligent  operation 
of  the  Texas  ft  Pacific  Railway  while  In 
the  hands  of  the  receiver  can  be  main- 
tained against  the  railway  company  after 
its  property  was  restored  to  it,  the  cur- 
rent earnings  having  been  used  by  the  i-e- 
cetver  upon  tbe  road  in  improving  it," 
etc.  Appellant's  counsel  does  not  deny 
that  the  law  Is  tbns  settlefl  In  this  stat«>, 
but,  with  commendable  candor,  declares 
In  bis  brief  that  be"preeent8  tbe  foregoing 
assignments  of  error  altogether,  as  pre- 
senting the  same  question,  but  does  not 
desire  to  argrue  them.  He  saves  tbe 
point,  however,  that  he  may  take  a  writ 
of  error  it  so  advised."  The  fourth  as- 
signment of  error  relates  to  the  refusal  of 
the  court  below  to  allow  a  requested  In- 
struction of  the  defendant  upon  the  sub- 
ject of  exemplary  damages.  As  tbe  Jury 
found  only  actual  damages,  tbe  ruling 
complained  of  becomes  wholly  Immaterial. 
We  think  that  the  Judgment  onght  to  be 
affirmed. 

Statton.  C.  J.    Affirmed,  as  per  opinion 
ot  tbe  commission  of  appeals. 


Trioo  v.  Tbioo. 

(Supreme  Court  of  Texas.    Deo.  8, 1801.) 

Divohcb—Rkobiminatios— Division  or  Fsopebtt 
—Master's  Repokt. 

1.  In  a  snit  for  divorce  on  the  ground  of  cruel 
treatment,  where  plaiutiff  sets  forth  specifically 
various  acts  on  the  part  of  defendant^  and  the 
latter,  under  a  plea  of  recrimination,  sets  out 
various  acts  on  the  part  tA  plaintiff  as  a  bar  to 
her  recovery,  it  is  not  error  for  the  court  to  se- 
lect certain  allegations  as  material,  and  submit 
them  to  the  jury  for  a  finding  as  to  their  truth 
or  falsity,  instead  of  submitting  eaoh  allegation 
for  sucb  a  finding. 

3.  Recrltniuatinn,  as  a  valid  defense  to  a 
snit  for  a  divorce,  must  arise  out  of  the  fact  that 
the  acts  or  conduct  for  which  plaintilf  seeks  a 
divorce  were  induced  by  or  in  retaliation  of 
plaintiff's  conduct. 

8.  Whoro  a  matter  is  referred  to  a  master  in 
chancery  for  his  investigation  it  is  his  duty  to 
report  only  his  conclusions,  and  it  would  he  im- 
proper to  report  the  anthority  and  prooeedinga 
onoer  which  tbe  report  was  r    *~ 
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4.  In  a  autt  for  divoroe,  wbere  the  deoree  is 
(ranted,  the  homestead,  like  any  other  commu- 
nity property,  Is  Bubjeot  to  division  between  the 
parties. 

Commissiooers'  decision.  Section  A. 
Appeal  from  district  court.  Bell  coooty; 
W.  A.  Blackburn,  Jndf^e. 

Suit  by  Anna  F.  Trigg  against  Charles 
L.  Trigg  for  a  divorce.  Decree  for  plaia- 
tiff.    Dpfendnnt  appeals.    Affirmed. 

S/ii/ndem  <(i>urrett,  for  appellant.  Mon- 
teith  &  Furman,  for  appellee. 

Hobby,  P.  J.  This  Is  an  action  for  di- 
vorce, brought  by  the  appellee,  Mrs.  Anna 
F.  Trigg,  against  the'  appellant,  her  hus- 
band, Charles  L.  Trigg,  on  the  ground  of 
cruel  treatment,  ezcesses,  and  outrages  of 
such  character  as  renders  the  marriage 
tie  insupportable.  She  sought  to  recover 
the  possession  of  her  child,  and  her  sepa- 
rate real  and  personal  property,  and  her 
portion  of  the  community.  On  the  13th 
<]ay  of  December,  1H88,  defendant  Bled  bis 
first  amended  answer,  setting  up  thefol. 
lowing  delense:  (1)  A  general  denial; 
<2)  a  plea  of  recrimination  in  hor  of  plain- 
tiff's suit,  alleging  cruelty  on  the  part  of 
plaintiff  towards  himself ;  (3)  that  the 
personal  property  and  a  portion  of  the 
real  property  In  controversy  was  the  com- 
funnity  property  of  himself  and  plaintiff; 
and  (4)  that  he  bad  spent  a  large  amount 
of  the  community  funds,  to-wlt,  912,00(>.in 
improving  the  separate  property  of  plain- 
tiff. A  trial  before  a  Jury,  had  at  the  De- 
cember, 1888,  term  of  the  court,  resulted  in 
a  verdict  finding  the  material  allegations 
In  plaintiff's  petition  true,  and  the  mate- 
rial allegationsindefendant'scross-blll  un- 
true, and  in  finding  four  acres  of  land  in 
Coryell  county  and  the  homestead  in  Bel- 
ton  the  community  property  of  the  par- 
ties, and  the  balance  of  the  property  de- 
scribed In  plaintiff's  petition  the  separate 
property  of  plaintiff,  upon  which  verdict 
the  court  rendered  a  decree  granting  a 
ilivorce  and  the  custody  of  the  child  to 
plaintiff,  and  decreeing  all  ber  separate 
property  to  her,  and  that  the  community 
property  be  divided  equally  between  the 
parties,  and  referring  certain  matters  In 
•controversy  between  plBlniiff  and  defend- 
ant to  the  special  master  In  chancery  for 
investigation.  On  the  22d  day  of  Janu: 
ary,  1889,  the  master  In  chancery  filed  his 
report,  and  on  the  23d  day  of  January  de- 
fendant filed  exceptions  thereto,  which 
were  overruled,  and  the  master's  report 
was  accepted,  and  a  final  decree,  as  above 
stated,  entered.  On  the  24th  day  of  Jan- 
uary defendant  filed  a  motion  for  rehear- 
ing and  review,  which  was  overruled,  and 
be  appealed  to  this  court. 

We  do  not  believe  it  is  necessary  to  con- 
sider all  of  the  errors  assigned.  They  are 
numerous,  but  may  be  properly  divided 
Into  two  classes  generally,  presenting  but 
two  Important  questions:  First,  whether 
the  defense  of  recrimination  relied  on  to 
prevent  a  recovery  by  plaintiff  was  suffi- 
cient for  that  purpose;  and,  secone/,  was 
there  any  error  In  the  disposition  of  the 
property  to  the  prejudice  of  appellant  In 
the  decree?  The  first  three  errors  assigned 
relate  to  the  charge  of  the  court.  They 
'sre,  substantially,  that  tbe  court  erred  in 


charging  the  Jury  to  find  whether  or  not 
the  material  allegations  in  tbe  petition 
were  true,  and  in  falling  to  submit  tbe 
truth  of  each  of  the  allegations  in  the  peti- 
tion and  the  answer.  The  cruel  treat- 
ment of  which  plaintiff  complained  con- 
sisted of  an  alleged  series  of  outrages  per- 
petrated by  the  defendant  upon  ber  feelings 
and  person.  These  were  set  forth  spe- 
cltlcally,  giving  also  the  dates  and  places, 
and  tbe  names  of  those  in  whose  pres- 
ence they  were  committed.  Many  of 
them  consisted  of  the  repeated  application 
to  plaintiff  by  defendant  of  tbe  coarsest 
character  of  abusive  and  vile  epithets,  re- 
flecting upon  her  purity  and  fidelity. 
Among  other  acts  of  cruelty  and  excessea 
it  was  charged  that  she  was  violently 
driven  from  her  home  by  him,  and  assaalt- 
ed  with  a  buggy-whip  at  another  time. 
About  seven  or  eight  of  the  specifications 
of  the  general  charge  of  cruel  treatment 
were  submitted  by  the  court  in  tbe  in- 
structions to  the  jury  as  comprising  the 
"material  allegations"  of  plalntllT's  peti- 
tion, which  tbe  Jury  should  determine  tbe 
truth  or  falsity  of  under  the  proof.  Tbe 
answer  or  cross-bill  set  up  recrimination 
as  a  bar  to  the  recovery  by  plaintiff,  alleg- 
ing in  detail  the  recriminatory  acts. 
About  eight  or  nine  of  theseparate  allega- 
tions In  theanswer  were  submitted  by  tiie 
court  as  the  material  averments  of  de- 
fendant, which  the  jury  would  likewise 
determine  the  truth  of  under  the  evidence. 
The  substance  of  theappellant's  complaint 
is  that  the  Jury  should  not  have  been  re- 
quired to  pass  on  tbe  allegations  as  a 
whole,  but  that  they  should  have  been  di- 
rected to  find  the  truth  or  falsity  of  each . 
one  submitted  by  tbe  court,  because  there 
was  evidence  In  support  of  some  of  the  al- 
legations of  each  party;  and  that  tbe 
court  should  have  then  determined  from 
the  finding  of  tbe  Jury  tbe  snfficiency  of 
those  found  to  be  true  as  a  matter  of  law. 
The  charge  of  the  court  was  full.  It  sub- 
mitted, as  elaborately  as  the  law  re- 
quired, the  Issues  made  by  the  pleadings 
and  testimony.  If  it  was  believed  to  be 
defective  in  tbe  method  of  presenting  these 
issues,  or  it  special  findings  as  to  the  truth 
or  falsity  of  the  respective  allegationM  of 
the  parties  were  deemed  essential,  they 
should  have  been,  but  were  not,  reqnested 
by  appellant  In  appropriate  inatructions 
looking  to  that  end.  The  court's  charge, 
after  enumerating  eight  distinct  specifica- 
tions of  the  cruel  treatment  alleged  by  the 
plaintiff.  Instructed  the  Jury  to'determlne 
from  all  the  facts,"  etc.,  "in  evidence 
whether  or  not  these  material  allegations 
[enumerated]  have  been  proved  to  your 
satisfaction.^  This  required  the  Jury  to 
believe  that  all  of  the  acts  complained  of 
were  established  by  testimony.  It  im- 
posed a  duty  on  appellee  which  the  law 
did  not  exact.  If  the  lacts  showed  that 
the  averments  were  established  that  in  De- 
cember, 1886,  appellant  assaulted  his  wife, 
and  drove  her  from  her  home,  etc.,  it 
would  have  authorieed  a  decree.  Hallker 
V.  Hnilker,  64  Tex.  1.  So,  too.  If  they  es- 
tablished the  averment  that  appellant  im- 
peached the  chastity  and  honor  of  bta 
wife,  a  decree  should  have  been  granted. 
Bahn    v.  Bahn.  62   Tex.  518.    Yet    these 
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were  gronped  tojcether  with  other  acts, 
«ill  of  wlilcii,  under  the  charge,  the  Jary 
were  required  to  believe  as  the  "material 
allesiitlons  "  submitted  by  the  court.  The 
charge  affords  no  grounds  lor  complaint 
on  the  part  of  the  appellant.  We  do  not 
(relieve  that  It  was  necptisary  for  the  court 
to  submit  the  question  of  the  truth  or 
falsity  of  each  allegation  to  be  decided  by 
the  jnry,  and  then  to  determine,  as  a  mat- 
ter ot  law,  the  suthciencyof  the  facts  so 
foond.  In  this  case  the  legal  sufficiency  of 
thefactn  stated  In  the  petition,  (as  cause 
4>f  action.)  as  also  those  set  forth  in  the 
answer,  (as  a  ground  of  defense,)  to  accom- 
plish the  ends  respectively  sought  by  t'heae 
pleadings,  if  established  by  the  proof,  was 
necessarily  determined  by  the  court  in  sob- 
inittlng  them  as  the  "material  allega- 
tions'* to  the  Jury,  as  before  explained. 
Again,  the  legal  snfflciency  of  the  case 
made  by  the  plaintiff  to  entitle  her  to  the 
relief  sought  the  court  necessarily  deter- 
mined in  entering  the  judgment  dissolving 
the  matrimonial  relations  between  the 
parties.  We  do  not  think  that  the  court 
«rred  in  the  matter  complained  of. 

As  we  have  stated,  tbe  defense  pleaded 
was  recrimination.  On  this  subject  the 
court  luitructed  tbe  Jury  that  "if,  from 
tbe  evidence,  yon  believe  that  plaintiff 
was  gnilty  ot  the  acts  and  conduct  im- 
puted to  her  In  this  cross-bill,  and  that 
•iK-h  acts  and  conduct  were  Induced  or  oc- 
caKiuned  by  the  acts  or  conduct  of  defend- 
ant towards  her.  and  were  in  retaliation 
for  It,  then  you  could  not  And  that  such 
sllegations  were  true,  unless  you  further 
find  that  such  retaliation  was  so  grossly 
in  excess  of  the  provoration  that  yon  can- 
not say  it  was  occasioned  by  it;  and  tbe 
same  rule  applies  to  your  flnrllngs  in  re- 
gard to  plaintiff's  allegations  in  regard 
tn  defendant's  conduct  towards  her,  and 
if  the  evidence  shows  that  plaintiff's  con- 
<)nrt  was  such  as  to  cause  defendant's 
conduct  of  wblch  she  complains,  then  you 
should  find  her  allegations  untrue,  unless 
the  evidence  further  shows  that  bis  con- 
duct was  so  grossly  In  excess  of  the  prov- 
oration that  you  cannot  say  it  was 
canseil  by  it. "  It  will  only  he  necessary 
to  consider  those  objections  to  the  fore- 
going ciiarge  not  disposed  of  hy  what  we 
have  already  said.  These  objections, 
which  constitute  the  seventeenth  asMlgn- 
ment  of  error,  are  as  follows:  "Because 
it  restricts  the  doctrine  of  recrimination 
to  a  case  in  which  the  ill  treatment  com- 
plained of  is  directly  and  Immediately  pro- 
voked by  the  conduct  of  the  complaining 
party,  and  Is  in  retaliation  for  such  con- 
duct, and  entirely  excludes  tbe  defense  ot 
rerrimlnution  where  tbe  recriminatory 
acts  are  ot  a  like  character  with  the  acts 
for  which  the  divorce  Is  sought,  except 
when  such  nets  are  directly  and  Immedi- 
ately provoked  by  such  recriminatory 
acts.  Because  the  said  cljarge  requires 
tlie  defendant,  in  order  to  sustain  his  plea 
of  recrimination,  to  show  that  plaintiff 
was  a  great  deal  more  to  blame  in  the 
troubles  which  occurred  between  them 
than  was  defendant,  when  defendant 
ahonld  only  have  been  required  to  show 
that  plaintiff  was  equally  to  blame  with 
bimself  in  their  quarrels  and  troubles.    Be- 


cause the  latter  part  of  said  charge  as- 
sumes tbe  conduct  on  the  part  of  defend- 
ant, complained  uf  by  plaintiff,  to  t>e  a 
fact,  and  is  calculated  to  mislead  tbe  Jnry 
to  tbe  prejudice  of  defendant."  It  is  now 
a  generally  recognised  rule  that  recrimi- 
nation is  a  valid  defense,  although  the 
divorce  may  be  sought  on  other  grounds 
than  adultery.  It  is  said  to  be  "especial- 
ly so  where  the  recriminatory  acts  are  of 
a  similar  character  to  those  complained 
of,  or  where  the  acts  for  which  thedivoree 
is  sought  were  provoked  or  occasioned  by 
the  plaintiff's  conduct,  and  were  in  retali- 
ation of  it,"  unless  the  mattera  com- 
plained of  were  so  much  in  excess  of  the 
provocation  that  it  cannot  be  said  to  be 
ascribed  to  It.  Browne.  Dlv.  p.  134;  Hale 
V.  Hale,  47  Tex.  3i2.  To  what  extent  the 
appellant  is  entitled  to  invoke  the  law  as 
to  recrimination,  and  apply  it  to  this 
case,  depends  upon  the  facts,  which  will 
be  referred  to  as  briefly  as  Is  consistent 
with  tlie  consideration  and  proper  disposi- 
tion of  this  question.  The  appellant  and 
appellee  were  married  in  1878.  The  record 
discloses  the  face  that  the  appellee  was  a 
lady  of  reflnemeut,  moving  in  the  best  cir- 
cles of  society,  accustomed  to  all  ot  the 
luxuries  incident  to  her  station  in  life, 
and  fully  able,  financially,  to  gratify  any 
desire  for  them.  Tbe  Inference  is  author- 
ized from  the  testimony  that  she  was  gen- 
erally In  delicate  health,  If  not  an  Invalid, 
and  that  she  merited  all  of  the  care  and 
attention  which  the  tender  solicitude  of  a 
husband  could  suggest  and  be8to\<r.  In- 
stead, however,  of  re'.-elvlng  this  at  his 
hands,  the  testimony.  In  detail,  of  the 
witnesses  reveals  a  course  ol  Intolerable 
conduct  on  bis  part  towards  the  appellee, 
amounting  to  such  outrages  and  cruel 
treatment  as  would  render  her  living  with 
him  insupportable.  It  was  shown  that 
on  more  than  one  ocasion  be  was  guilty 
of  personal  violence  towards  her.  She 
was  driven  from  her  home  by  him  in  the 
niRht,-tla)e,  and  appeared  at  a  neighbor's 
house,— Mre.  P 1;  her  person  then  show- 
ing the  bruises  or  marks  of  his  violence. 
There  was  evidence  authorizing  the  Jury 
to  believe  that  be  committed' an  assault 
upon  her  with  a  buggy-whip.  On  differ- 
ent occasions,  and  in  the  presence  of  otb- 
era,— her  grandmother  on  one  occasion, — 
with  the  coarsest  epithets,  and  In  the  vil- 
est terms,  he  impeached  her  chastity  as  a 
woman  and  her  loyalty  as  a  wife,  and 
charged  her  with  theft.  It  would  be  un- 
pleasant and  unnecessary  to  recite  the 
language  and  describe  the  conduct  ot  the 
appellant  testified  to  bj  several  witnesses 
as  occurring  on  many  occasions  towards 
his  wife.  It  Is  sufficient  to  say  of  It  that 
It  consisted  of  a  series  of  outrages  repeat- 
edly perpetrated  by  him  upon  her  feeHiigs 
and  peraon,  of  such  a  character  as  entitled 
her  to  the  decree.  Jones  v.  Jones,  60  Tex. 
451;  Babn  v.  Bahn,  62  Tex.  518;  Miller  v. 
Miller.  72  Tex.  230,  12  S.  W.  Bep.  187; 
Hullker  v.  Hullker,  04  Tex.  1.  The  testi- 
mony does  show  that  appellee  gave  un- 
mistakable ebullition  ot  anger  towards 
the  appellant,  and  that  in  several  in- 
stances she  manifested  her  indignation  at 
and  resentment  of  his  conduct.  They 
had  many  quarrels,  but   these   disputes 
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were  almost  invariably   broufftat  aboat 
by    appellant    when     be    was    drioking' 
Whatever  may  bave  been  the  character  of 
the  acts  of  appellee  which  are  complained 
ot  as  recriminatory,  It  Is  evldentthut  they 
were  committed   only  when   directly  pro- 
voked by    detendant's  coDduet.    The  rec- 
ord does  not  Rhow  that  she  was  guilty  ot 
any  reprehensible  deportment  In  any  de- 
gree towards  appellaot,  except  as  imme- 
diately induced  by  bis  act«.    It  not  ap- 
pearing, then,  that  bis  conduct,  tor  which 
the  divorce  is  sought,  was  caused  by  her 
acts,  there  was  no  error  In  the  charge  to 
the  prejudice  of  appellant,  In  so  far  as  it 
presented  to  the  jury  the  defense  ot  re- 
erimlnatlun.    The  tacts  in  thlsoaw  do  not 
make  it  one  to  which  the  doctrine  ot  re- 
crimination properly  applies.    There  were 
no  acts  ot  a  like  character  with  those  tor 
which  the  divorce  whs  sought  shown  to 
have  been  committed  by  pialntlft.      The 
tact  that  her  conduct  may  not  have  been 
blameless  is  not  suflicient  to  preclude  her 
from  a  recovery.    It  does  not  appear  that 
all    ot    the    acts    oT   plaintiff  testified  to 
woald  have  anthorised  a  divorce  in  favor 
ot  the  appellant.    There  is  high  authori- 
ty tor  the  rule  that  the  true  test  ot  recrim- 
ination as  a  valid  defense  is  that  the  re- 
criminatory conduct  itself  jUHClUea  a  de- 
cree.   Browne,   DIv.  p.  84.    Whether  this 
be  correct  or  not  It  Is  unimportant  to  de- 
cide in  this  case.    But  it  is  the  important 
and  the  recognised    rule   that  recrimina- 
tion, as  a  valid  defense,  must  arise  out  ot 
the   fact   that   the   acta  or  condoet   for 
which  the  plaintiff  seeks  a  divorce  were 
induced  by  or  in  retaliation  of  plalntltt's 
conduct.    There  being,  then,  no  evidence 
that  the  assaults  on   the  plaintiff  by  de- 
fendant, and  the  repeated  abuse  of  her, 
as  described,  was  occasioned  by  or  in  re- 
taliation of  her  conduct,  we  fall  tu  see 
the  applicability  of   the  doctrine  to  this 
case.    The  doctrine  is  founded  on  the  well- 
known  rule  that  a  person  ought   not,   or- 
dinarily, to  recover  for  the  wrongful  act 
ot  another,  ot  which   he   is  also  guilty. 
But  this  does  not  mean  that  in  cases  of 
this  character  the  plaintiff  must  be  fault- 
less in   deportment.    "Some  nllowauce  is 
to  be  made  for  hnman  frailty,  tor  it  would 
be  unreasonable  to  require  the  matrimo- 
nial conduct  ot  the  plaintiff  to  be  without 
blemish  as  a  condition  on  which  relief  will 
be  granted. "    Hale  r.  Hale,  47  Tex.  supra. 
To  expect  this  is  to  presuppose  human 
lierfection.    Had    she    violated    the  mar- 
riage contract  in  a   similar  manner,  or 
had  the  difference  in  the  degree  of  their 
guilt  been  but  slight,  the  courts  would  not 
interfere.    But  such  is   not  the  state  ot 
the  case  before  ns.    We  do  not  think  the 
objection  to  the  charge  well   taken,  on 
the  ground   that  it  assumed  defendant's 
conduct  to  be  as  testified  to  by  the  wit- 
nesses.   He  does  not  controvert  that  fact 
by  any  evidence;  but  he  relied  upcm   re- 
crimination as  his  defense. 

The  other  assignments  relate  generally 
to  the  disposition  made  otthe  property  by 
the  decree  ot  the  court,  and  complain  of 
the  report  of  the  master  In  chancery,  to 
whom  certain  matters  were  referred,  in- 
volving the  property  rights  of  the  parties. 
It  la  objected   that   the  proceedings  in 


chancery  do  not  ascertain  the  value  of  the 
permanent   and    valuable  improvements 
placed  by  defendant  on  plaintiff's  separata 
property,  and  paid  for  by  him  out  of  the 
community  funds.    We  find  no  evidence 
In  the  csHe  of  permanent  and  valuable  im- 
provements erected  by   the  defendant  on 
the  separate  property  of  the  plaintiff,  and 
paid   tor  out  of    die   community   estate. 
And,  in  order  that  several  asstgumeats  of 
error  attacking  in  detail  separate  items 
and  amounts  charged  to  defendant  may 
be  disposed   of,  It  may  be  appropriately 
here  said  that  n  fair  construction   of   the 
whole  testimony  warrants  the  conclusion 
that  appellant  is  not  justly  entitled  tu  a 
decree  tor  any  other  amounts   or  prop- 
erty than  was  awarded  him.    Leaving  the 
report  ot  the  master  in  chancery  out  of 
the  case,  and  looking  only  to  the  evidence 
adduced  on  the  trial  before  thejury,lt  was 
entirely  sufficient    to    sustain    the   judg- 
ment as  to  the  disposition  made  of  the 
property,  and  the  amount  chargeable  to 
appellant  ont  of  his  interest  In  the  com- 
munity.   The  parties  to    this   suit    were 
married  in  June,  1K78<    One  witness  tettti- 
fles  that  the  defendant's  financial  stand- 
ing  was  not  good  at  that  tirae,^nd  hood 
afterwards  he  failed  In   business,  and  lie- 
came  insolvent.    He  had   nothing  of  his 
own  except  his    homestead,   which   was 
subsequently  sold  by  him.  The  plaintiff  at 
the  time  of  the  marriage  owned  a  large 
amount  of  property,  real  and  personal. 
Her  guardian  paid  her  $5,537   in  money 
after  her  marriage,  which  she  inherited 
from  her  father.     It   appears   from   the 
testimony  of  the  witnesses  to  whom  de- 
fendant was  indebted,  and  who  held  claims 
against  him,  that  many, If  notall,  of  these 
wei-e  settled  by  hlra;  he  "paying  a  small 
per  cent,  of  their  face,"  stating  that  he 
"was  using  his  wife's  money"  tor  that 
purpose.     It  Is  also  proved    that  defend- 
ant used  the  separate  property  end  tnnds 
of  his  wife,  and  a  small  amount   ot    his 
own,  to  purchase  and  build  their  i-esldeuce 
and    store     in    Belton.    The    Armstrong 
land,  comprising  about  250  acres,  in  Bell 
county,  was,  the  defendant  states,    pur- 
chased with  her  separate  funds,  and   the 
deed  made  to  her.    It  Is  true  that  he  testi- 
fies that  some  money  ot  his  own,  proceeds 
ot  the  business  in  Belton,  was  applied  to 
the  purchase  and  improvement  of  the  Bel. 
ton  property,  and  that  about  $8:20  arising 
from  the  rent  of  his  wife's  separate  realty 
was  invested  in  the  purchase  of  the  Arm- 
strong tract  ot  land  In  Bell  county.    But 
we  find  abundant  prool  of  record  establish- 
ing the  tact  that  no  funds  or  property  of 
the  appellant  were  In  any    manner  used 
by  him  for  the  benefit  of  her  estate.    The 
evidence  shows  beyond  controversy   that 
appellant    was  an    unsuccessful   business 
man,  and  wholly  InHolvent.    The  appellee 
owned  separate   property,  consisting    ot 
about  849  acres  of  land  In  Robertson  coun- 
ty,800  acres  In  Coryell  and  254  acres  lu  Bell 
counties,  and    other   tracts  aggregating 
about  8,000  acres.    She  owned  a  consider- 
able amount  of   personal  property,  and 
received   the  sum    from   her  guardian,  as 
stated  previously.    Other  sums  were  re- 
ceived by  her  from   mortgages  executed 
on  some  of  tbki  land  ander  defendant's 
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arlvtce.  Tbere  to  evidence  tending  to  show 
that  he  controlled  this  money,  and  ex- 
pended macb  of  it.  It  ia  claimed,  for  the 
benefit  of  her  separate  estate;  yet  the 
lands  in  Coryell  and  Robertson  counties 
appear  to  be  still  incumbered  with  mort- 
gaees  aKgreRatlng  95.000.  There  is  evi- 
dence, too,  that  appellant  appropriated 
more  than  his  share  of  the  pergonal  prop- 
erty. It  follows  from  what  we  liaye  said 
that.  If  the  evidence  authorised  tbecon- 
cluHton  that  appellee's  separate  funds  were 
i»ed  by  appellant  in  the  improvement  of 
her  separate  real  estate,  and  excluded  the 
theur)-  that  he  Invested  any  of  the  commu- 
nity funds  for  that  purpose,  there  was  no 
error  in  the  judgment  of  the  court  in  fail- 
ins  to  allow  appellant  or  credit  him  with 
any  of  the  several  sums  which  he  claims 
the  testimony  shows  were  community 
funds,  and  were  Invested  for  the  improve- 
ment of  her  realty  by  him.  It  also  results 
from  this  that  there  could  have  been  no 
error,  as  Is  claimed  In  the  report  of  the 
master  in  chancery,  in  that  said  report 
omitted  to  ascertain  the  value  of  perma- 
nent improvements  made  by  bim. 

The  assignments  of  error  complaining 
that  the  report  of  the  master  in  chancery 
does  not  show  the  authority  and  proceed- 
Inics  under  which  the  report  Is  made  are 
not  well  taken.  When  a  matter  is  re- 
ferred by  the  court  to  a  master  in  chan- 
cery for  bis  investigation,  it  is  his  duty 
to  report  only  his  conclusions;  audit  Is 
Irregular  and  improper,  unless  specially 
directed,  for  him  to  report  any  other  mat- 
ters. In  re  Hemlup.S  Paige,  S07.  It  is  not 
claimed  under  any  of  the  assignments  of 
error  that  the  report  of  the  master  iu 
chancery  was  in  fart  without  authority, 
or  his  conclusions  were  unsupported  by 
evidence. 

The  tbirtietb  assignuient  of  error  com- 
plains that  certain  sums,  to-wlt,  $171.78 
and  $347.50.  were  paid  by  the  receiver  for 
the  purpose  of  Iceeping  up  farms  on  the 
separate  land  of  appellee,  and  that  they 
were  charged  against  his  community  In- 
terest In  the  rents  and  profits  arlRlng 
therefrom.  This  assignment  is  not  sus- 
tained by  the  record.  These  sums  are 
charged  against  and  deducted  from  the 
community  interest  of  both  appellant  and 
appellee  In  the  rents  and  profits  arising 
from  the  cultivation  of  appellee's  separate 
estate  in  the  settlement  with  the  receiver. 
The  rents  and  profits  accrued  during  the 
marriage  in  18M8,  and  the  benetits  thereof 
were  enjoyed  by  appellant  and  appellee 
mntnally. 

It  is  urged  that  the  pleadings  of  plaintiff 
do  not  authorise  the  judgment.  The  al- 
legations, we  think,  were  snfflcient  for  this 
purpose.  It  was  alleged  that  he  had  ap- 
propriated about  fS.OOU  of  the  community 
and  separate  estate  of  appellee.  There 
was  evidence  that  be  appropriated  to  bis 
own  use  out  of  the  community  and  appel- 
lee's separate  funds  largely  In  excess  of  his 
«hare  or  interest  •in  the  community. 
There  was.  a  prayer  for  a  full  account  and 
settlement,  and  for  such  relief  as  law  and 
equity  could  afford.  The  judgment  found 
no  more  against  the  appellant  than  the 
evidence  authorised.  Such  being  the  case, 
the  court  coald  protect  the  rights  of  ap- 


pellee  by  declaring  a  Hen  on  Ms  interest 
in  the  community. for  the  amount;  but 
this  lien  would  apply  only  to  bis  interest 
In  the  four  acres  of  land  in  Coryell,  and 
not  to  bis  interest  in  what  was  the  home- 
stead. 

It  is  assigned  as  error  that  the  judg- 
ment decrees  the  sale  of  the  former  home- 
stead or  the  parties.  This  property— a  lot 
and  residence  in  Belton,  Tex.,  and  four 
acres  of  land  In  Coryell  county— was  found 
to  be  community  estate.  No  homestead 
rights  of  any  character  were  set  up  by 
the  defendant.  We  see  no  reason  why, 
In  a  divoi'ce  suit,  where  the  decree  ia 
granted,  the  homestead,  like  any  other 
commnnity  property,  is  not  subject  to 
division  between  the  parties  who  are 
alone  Interested  in  it.  Article  2»<64,  Rev. 
St.  The  decree  recites  that  It  cannot  be 
fairly  partitioned. 

The  sixteenth  assignment  Is  to  the  effect 
that  the  court  erred  In  instructing  the 
jury  that  the  deed  from  Thomas  F..  Arm- 
strong to  Mrs.  A.  F.  Trigg,  the  appellee, 
vested  the  title  In  her  as  her  separate 
property.  Where  there  Is  any  contro- 
versy as  to  whether  it  was  community 
or  her  separate  property  ari»ing  out  of 
the  evidence,  the  question  should  be  sub- 
mitted tothejnry,  notwithstanding  the  re- 
citals in  the  deed  thatlt  was  hers.  Where, 
however,  the  circumstances  and  facts  in 
evidence,  in  connection  with  the  deed,  are 
of  such  a  character  that  the  law  will  hold 
the  recitals  In  the  deed  conrluslve  as  to 
the  husband,  such  a  charge  may  be  given. 
In  this  case  the  great  weight  of  the  tes- 
timony, indeiiendently  of  the  deed  itself, 
showed  It  to  be  her  separate  property. 
This  was  disputed  only  by  the  defendant's 
evidence  on  the  trial.  Still  this  would 
have  entitled  him  to  have  the  issue  sub- 
mitted, but  for  the  fact  that  he  testified 
that  he  had  the  deed  executed  to  his 
wife,  because  he  was  in  failing  circum- 
stances financially,  and  there  were  claims 
outstanding  against  him.  His  evidence 
showing  that  the  purpose  on  his  part 
was  to  place  the  property  beyond  the 
reach  of  his  creditors,  he  ought  to  be  taeld 
bound  by  the  conveyance.  Under  this 
view  of  the  question,  there  was  no  error 
in  the  charge.  Our  conclusion  is  that  the 
judgment  should  be  aflSrmed. 

Statton,  C.  J.  Affirmed  as  per  opinion 
of  coftimisslon  of  appeals. 


KuECHLSR  V.  Wilson  ae  ml. 

(Supreme  Court  of  Texat.    Deo.  28, 1891.) 

TsESPitss  TO  Try  Title— Findinos  —  Bounda.xis8 

— SCRTBTS — F.VIDKNCB— ISSTRnCTIONS. 

1.  The  certificates  of  surveyors  attached  to  a 
duly-certified  copy  of  a  map  from  the  archives 
of  the  land  office  are  Inadmissible  to  prove  any 
disputed  fact. 

i.  It  is  not  error  to  admit  in  evidence  the 
answer  to  an  interrogatory  in  a  deposition  that 
witness  did  not  understand  the  first  part  of  the 
iaterrogatoiy. 

8.  Where  ol>]ects,  natural  or  artificial,  are 
called  for  in  the  field-notes  of  ofBcial  surveyors, 
the  presumption  is  ttiat  such  objects  actually  mc* 

4.  Where  the  boandaries  of  a  survey  oannot 
be  looated  by  its  own  oalls  and  flald-notes,  they 
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mfty  be  MtsbUahed  by  the  fleld-nota*  of  adjacent 
•nrreys. 

5.  It  is  not  error  to  refuse  a  special  oharga 
Already  covered  by  the  instructions  given. 

6.  Where  a  Junior  survey  was  not  made  on 
the  ground,  and  the  calls  are  for  the  surrounding 
surveys,  the  lines  of  such  surveys  will  be  the 
lines  of  the  junior  survey. 

7.  Where,  in  trespass  to  try  title,  one  defend- 
ant pleads  in  reconvention  to  be  quieted  in  hi* 
title,  and  the  court  charges  the  jury  to  find  on 
this  issue,  but  their  verdict  is  a  gendral  verdict 
for  defendants,  it  was,  in  effect,  a  finding  that 
both  parties  failed  to  establish  title. 

CoinmiBsioners'  decisloD.  Section  B. 
Appeal  from  distiict  court,  Falls  coantjr; 
J.  K.  DiCKiNBUN,  Jadge. 

TreHpsHH  to  try  title  by  Jacob  Kaecliler 
aKiilnHtW.M.  6.  WilHon  and  others.  Judg- 
ment for  delendanta.  Plain titt  appcalti. 
Aftirnied. 

Tiiu  following  Is  the  Be venth  paragraph 
O'*  the  charge  o(  tlie  court :  "  If  you  do  not 
find  the  west  line  of  the  Wailcer  survey 
and  the  west  and  the  north  lines  of  the 
Alexander  survey  marked  upon  the  ground, 
you  will  Inquire  whether  any  of  their  linen 
or  coniprs  are  marked;  and  if  you  find 
such  marks  or  corners,  or  if  you  find  such 
marked  lines  or  comers  once  existed,  and 
that  they  are  effared,  but  their  locality 
on  the  ground  Is  identified,  then,  in  eitlier 
case,  you  will  begin  on  such  known  line  or 
corner,  and  pstabiish  the  we»t  lines  of  the 
Walker  and  Alexander,  and  the  north  line 
of  the  Alexander,  by  iuiiuing  the  course 
and  distance  called  tor  in  the  grants  from 
any  comer  that  is  IdeiitiHed.  If  does  not 
matter  at  which  corner  of  a  survey  you 
begin  in  locating  its  lines,  if  it  be  a  true 
corner;  and,  if  more  than  one  corner  Is 
found,  both  are  to  be  respected,  and  the 
course  and  distance  should  be  made  to 
conform  to  known  corners  and  lines." 

J.  A.  Martin,  lor  appellant.  Goodrich 
A  Clarkaoa,  for  appellees. 

Garrett,  P.  J.  Appellant's  first  assign- 
ment of  error  relates  to  the  exclusion  of 
the  certiflcntes  of  James  Howlett  and  O. 
B.  Erath,  attached  to  the  sketch  of  sur- 
veys from  the  land-ofiice,  offered  in  evi- 
dence b;  him,  and  admitted,  excppt  as  to 
the  certificates,  which  were  excluded  on 
objection  by  the  defendants  that  they 
were  not  competent  evidence.  The  certifi- 
cate of  the  commissioner  of  the  land-office 
attached  to  the  sketch  was  "that  the 
above  is  acorrect  copyof  sketch  flIe'No.  7, 
Bell  county, now  on  tile  In  thisofiice,''  and 
was  ndmltted  with  the  sketch.  Those  ex- 
cluded were:  "I  certify  the  above  repre- 
sentations to  be  correct  and  the  connec- 
tions to  be  as  represented.  Caldwell,  6 
Anjtust,  IfSO.  [Signed]  O.  B.  Erath;" 
and:  "State  of  Texas,  district  of  Milam. 
1  do  certify  the  above  sketch  is  a  correct 
representation  of  the  survey  returned  to 
this  office  by  W.  W.  Oxsheer,  dep.  surveyor 
for  said  district.  Given  at  Caldwell,  this 
6tb  day  of  August,  1K60.  [Signed]  James 
HowLETT,  District  Surveyor."  The  map 
or  sketch  includes  the  Smith  and  the 
Walker  surveys,  and  the  vacant  land 
north  of  theSmith;  and  the  configuration 
of  the  surveys  tends  to  sustain  plaintiff's 
contention  as  to  the  true  position  oi  the 
north-west  corner  of  the  Smith.    As  an 


archive  of  tbe  geoeral  land-olllce,  the  copy 
of  the  map,  duly  certified  by  the  eomaiia- 
aloner,  was  proper  evidence;  but  the  cer- 
tificates of  tbe  snrveyora  attached  thereto 
were  inadmissible  to  prove  any  disputed 
fact,  and  were  properly  excluded  by  tbe 
court.  1  Whart.  Ev.  §  120.  Tbat  the  rep- 
resentations on  the  map  were  correct  was 
the  <ipInion  of  the  surveyor. 

The  second  assignment  of  error  fa:  "The 
court  erred  in  permitting  the  defendants 
to  read  in  evidence  to  the  Jury,  over  plain- 
tiff's objection,  the  following  words,  to- 
wit,  'Witness  did  not  understand  the  first 
part  of  intgy.  10,  N.  P.,'  occurring  in  tbe 
answer  of  the  wltntsss  D:  O.  Nelson  to 
tenth  interrogatory  propounded  by  de- 
fendants, more  fully  set  out  and  explained 
in  plaintiff's  bill  of  exceptions. "  'This  oc- 
curred in  taking  the  deposition  of  the  wit- 
ness Nelson,  and  was  in  reply  to  an  inter- 
rogatory, it  must  be  presumed,  as  none 
appears  in  the  bill  of  exceptions,  as  to 
where,  from  general  reputation  in  the 
nelghl>orhood,  tbe  Alexander  and  Walker 
lines  ran.  Ills  answer,  as  written  by  the 
notary  public,  was:  'To  the  tenth  direct 
interrogatory  witness  answers:  'There 
was  uo  general  reputation  In  tbe  neigh- 
borhood, while  1  resided  there,  as  to  tbe 
WFst  line  of  the  W.  D.  Walker  and  Alex- 
ander surveys,'  (witness  did  not  and^r- 
stand  the  first  part  of  interrogatory  10, 
N.  P.)  He  now  says  that  it  was  generally 
understood  in  the  neighborhood  that  the 
west  line  of  said  Walker  and  Alexander 
surveys  was  where  the  line  now  runs," 
etc.  The  witness  signed  the  depositioD, 
and  the  officer  certified  that  he  subscribed 
and  swore  to  tbe  same, — the  statement 
contained  In  the  answer  in  tbe  sworn 
deposition  of  the  witness, — and  we  do  not 
think  it  was  error  to  admit  it  In  evidenre. 

Appellant's  refused  charges,  which  are 
the  huHls  of  tbe  third  and  fifth  errors  as- 
signed, are  us  follows:  (1}  "If  they  [the 
Jury]  believe  from  the  evidence  in  this  case 
that  the  south-west  corner  *  •  •  or 
the  south  line  of  the  Ryan  (or  Atkinson) 
survey  is  a  marked  corner  or  line,  and 
have  been  found  and  identified  un  tlie 
ground,  and  that  the  north  line  of  the 
James  Smith  one-third  league  is  Identical 
or  coincident  with  the  south  line  of  said 
Byan  or  Atkinson  survey,  then  the  call  in 
the  Esther  Clark  patent  from  the  north- 
east corner  of  the  Ryan  survey  S..  30°  E., 
to  the  S.  W.  corner  of  the  same  in  the 
north  line  of  the  James  Smith  one-third 
league  survey,  will  control  the  length  of 
said  line  as  given  in  the  patent,  aud  the 
said  Clark  will  extend  south  to  the  north 
line  of  said  Smith,  In  the  absence  of  any 
other  call  or  fact  Indlcatingto  your  minds 
with  more  certain ty  tlie  true  position  of 
the  south  line  of  the (^ark  survey."  (S) 
"That  if  they  [the  Jury]  believe  from  the 
evidence  in  this  case  that  tlie  patent  or 
original  field-notes  of  the  Jas.  Smith  one- 
third  league  survey  called  for  a  bearing 
tree  at  the  N.  E.  comer  of  the  same,  and 
that  at  the  time  said  survey  was  origi- 
nally made  such  tree  actually  existed  and 
could  be  found  and  Identified  on  tbe 
ground,  then,  in  contemolatlon  of  law, 
the  north  line  of  said  Smltli  survey  was  a 
marked  line,  and   tbe  call  In  tbe  Esther 
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Clark  patent  for  aaid  north  line  and  north- 
east corner  would  control  the  distance 
flven  in  Raid  Clark  patent,  and  said  north 
line  ul  the  Smith  would  be  the  south  line 
of  the  Clnrk,  in  the  absence  of  any  other 
call  ur  fact  raore  certainly  indicn ting  to 
yunr  minds  the  true  position  of  said  Clark 
south  line;  and  In  this  connection  you  are 
charged  that  when  objocts,  natural  or 
artiflclal,  are  called  for  in  the  field-notes 
of  official  surveyors,  the  law  presumes 
that  8Dch  ofncera  report  their  work  truth- 
folly  and  correctly ;  that  such  objects  act- 
nally  existed  on  the  Kroand  as  called  for; 
and  this  presumption  continues  ontil  the 
contrary  is  proven." 

There  was  no  call  in  the  fleld-notea  of 
the  Ryan  survey  for  the  Smith  survey  at 
all,  and  it  was  made  about  11  years  later; 
nor  was  there  eviitence  of  any  marked  line 
or  corner  nn  the  line  of  the  Smith  survey, 
as  claimed  by  the  plaintiff.  The  court  In 
ita  charse  to  the  jury  Instructed  them 
that  there  was  no  testIroon.T  tending  to 
show  that  the  lines  of  the  Esther  Clark 
survey  were  marked  upon  the  ground, 
and.  in  the  absence  of  such  testimony, 
they  wonid,  as  to  the  Walker  and  Alex- 
ander surveys,  find  the  true  position  of 
their  lines  where  the  Clark  abntted  upon 
them,  and  that  these  would  be  the  true 
boundaries;  and,  as  to  the  James  Smith 
sorrey.they  should  And  whether  its  north 
line  was  rua,  or  when  plaintiff's  location 
WOK  made  it  waa  an  established  or 
mnrke<l  line;  that  in  either  event,  and  the 
locality  of  tite  line  could  be  established, 
then  it  would  he  tlio  proper  boundary,  as 
between  the  iSmltb  and  Clark  ;  and  that, 
altbooKh  the  original  marks  had  been 
effaced.  The  Jury  were  also  told  that,  if 
no  lines  or  corni'rs  of  the  surveys  conld  be 
fonnd  or  identified  on  the  ground  they 
should  look  to  the  field-notes  o(  adjacent 
surveys  In  evidence  before  them,  and,  if 
they  conld  be  identified,  they  should  begin 
on  them,  and  locate  the  lines  of  the  sur- 
veys In  question  by  running  course  and 
dlHtance:  but  that  this  shonld  only  be 
done  when  the  boundaries  of  a  survey 
could  not  be  satisfactorily  ascertained  by 
its  own  calls  and  field-notes.  The  charge 
of  the  court  was  full  and  dear  dn  the 
proposition  that  the  Clark  survey  would 
extend  to  the  north  line  of  the  Smith  sur- 
vey, and  there  was  no  error  in  refusing 
the  special  charges  numbered  1  and  3,  if, 
indeed,  they  were  not  objectionable  as 
being  argnmentative  and  not  called  for 
by  t  he  facts. 

There  was  no  error  In  the  refusal  of  the 
second  sjieclal  instrnctlon  requested  by 
the  plaintirt,  "  to  the  effect  that  if  the  jury 
believe  from  the  evidence  that  the  south 
line  of  the  Atkinson  (or  Ryan)  survey 
was  H  marked  line,  and  that  the  north 
line  of  the  Smith  one-third  league  was 
identical  with  the  same,  then  the  south 
iin<>  of  the  Clark  survey  would  be  coinci- 
dent with  the  north  line  of  said  Smith 
surrey,"  for  the  same  reason  that  It  was 
proper  to  refuse  the  first  special  instruction 
requested;  and  it  would  also  tend  to  con- 
fuse and  mislead  the  jury,  by  giving  un- 
due Importance  to  the  south  line  of  the 
Ryan  survey.  The  fact  that  the  south 
line  of  the  Ryan  survey  w  as  a  defined  and 


marked  line,  and  that  it  was  coincident 
with  a  line  which  the  surveyors  in  1S30, 11 
years  after  the  survey  of  the  Smith  one- 
third  league  was  made,  may  have  sup- 
posed to  be  the  north  line  of  the  Smitii 
survey,  although  the  field-notes  do  not 
call  for  theSmith survey,  wasbntaclrcum- 
stance  In  evidence' to  aid  in  identifying  the 
north  line  of  the  Smith,  and  it  should  not 
be  given  undue  prominence  In  the  charge. 

Sixth  assignment  of  error:  "The  court 
erred  In  refusing  to  give  the  special  charge 
No.  4  HHked  by  plajritiff,  to  the  effect  that, 
if  they  believed  from  the  evidence  that  it 
was  the  Intention  of  the  state  by  its  pat- 
ent to  Esther  Clark  to  grant  to  her  all  the 
unappropriated  land  between  the  sur- 
rounding or  abutting  surveys  named  in 
the  patent,  then  the  lines  of  such  surveys 
would  be  the  lines  of  the  Clark."  There 
wasnoeiTorln  refusing  this  charge,  be- 
cause it  was  fully  covered  by  the  charge 
of  the  court  already  given.  The  jury  were 
fully  instructed  that  the  unappropriated 
land  between  the  surrounding  surveys 
was  included  in  the  patent  to  Esther 
Clark,  and  that  it  was  their  duty  to  de- 
termine the  boundaries  of  the  Smith, 
Walker,  and  Alexander  surveys  as  the 
boundaries  of  the  Clark  survey. 

Special  Instructions  numberpd  6  and  6, 
requested  by  the  plaintiff,  were  as  fol- 
lows: (5)  "If,  when  a  survey  was  origi- 
nally made.  Its  lines  and  corners  were  act- 
ually run  and  marked  upon  the  ground, 
and  fixed  by  objects,  natural  or  artificial, 
so  that,  a  short  time  after  such  survey 
was  first  made.  Its  lines  and  corners  could 
be  traced  and  identified  by  the  objects 
called  for  in  the  field-notes,  then,  in  con- 
templation of  law,  such  lines  and  ct)rn<>rs 
are  marked  lines  and  corners  for  all  time 
to  come;  and  the  fact  that,  after  many 
years,  the  objects  called  for  decay  and  be- 
come obliterated,  and  can  no  longer  be 
found,  dues  not  change  the  rule."  (6)  "If 
they  [the  Jury]  believe  from  all  the  evi- 
dence in  this  case  that  the  lines  and 
corners  of  the  W.  D.  Walker  and  Geo. 
Alexander  surveys  were  actually  run  and 
marked  upon  the  ground  by  the  original 
surveys,  then  it  is  their  duty,  first,  to  de- 
termine, it  possible,  from  all  the  evidence 
before  them,  where  on  thegronnd  the  west 
lines  and  corners  of  said  surveys  were  run 
and  established  by  said  original  surveys, 
and,  if  they  can  ascertain  this  fact,  to  es- 
tablisn  said  lines  and  corners  as  they  were 
first  established.  If  they  cannot  find  any 
tracer  of  the  orliriual  survey  along  the 
west  lines  of  said  Walker  and  Alexander, 
and  on  the  north  line  of  said  Alexander, 
then  they  will  establish  said  wcHt  lines 
and  north  line  by  course  and  distance 
from  some  known  or  identified  object 
called  for  In  the  fleld-notee  of  said  sur- 
veys." These  are  made  the  basis  of  the 
seventh  assignment  of  error.  Theconrthad 
already  Instructed  the  Jury,  In  etTect,  that 
they  were  to  find  whether  the  lines  of  these 
surveys  were  ever  established  or  marked 
linen,  and  If  they  were,  and  could  be  iden- 
tified, they  would  be  the  proper  bound- 
aries of  the  Clark  snrvey,  although  the 
original  marks  had  been  effaced.  Because 
the  jury  had  already  licen  fully  instructed 
as  to  the  points  embraced  in  these  re- 
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quested  Instroctions,  there  waa  no  error 
In  refusing  them. 

Ninth  aBBigninent  of  error:  "The court 
'Wred  In  the  fifth  paragraph  of  its  charjce, 
wherein  the  Jury  are  instructed  that  If  the 
north  line  ot  the  Smith  surrey  is  an  open 
line,  or  it  its  location  on  the  ground  can- 
not now  be  shown,  the'  south  linn  ot  the 
Clark  survey  muHt  be  fixed  by  the  other 
calls  In  the  Clark  grant;  because  the  Jury 
should  have  been  Instructed,  under  the 
circumstances  of  this  case,  that  the  Honth 
line  ot  the  CInrk  must  be  identical  with 
the  north  line  of  the  Smith  wherever  they 
might  fix  that,  under  proper  instruc- 
tiona."  That  portion  of  the  charge  com- 
plained ot  Is  as  follows :  "  As  to  the  Smith 
survey,  you  will  find  whether  when  its 
north  line  was  run,  or  when  plaintiff's 
locution  was  made,  it  was  an  established 
or  marked  ilne;  and  If  you  find  either  to 
be  I'be  case,  and  the  locality  ot  the  linn 
can  now  be  Identlfled,  such  line  will  be  the 
proper  boundary  as  between  the  Clark 
and  Smith  surveys,  and  that,  too,  al- 
though the  original  marks  have  been 
effaced.  Hut  if  the  north  line  ot  the  Smith 
Is  an  open  line,  that  Is,  a  Ilne  through 
the  prairie  with  no  marks  upon  It,  or  If  it 
was  once  a  marked  Ilne,  but  Its  location 
on  the  ground  cannot  be  shown,  the 
proper  south  line  of  this  part  of  the  Clark 
survey  must  be  fixed  by  the  other  calls  in 
the  grant,— that  of  the  Clark."  When 
the  Junior  survey  has  not  been  made  upon 
the  ground,  and  the  calls  are  for  the  sur- 
rounding surveys,  the  lines  ot  such  sur- 
veys will  be  the  lines  ot  the  Junior  survey. 
But  the  Jury  bad  been  fully  instructed  as 
to  every  method  to  which  they  might  re- 
sort in  order  to  fix  the  north  boundary 
line  of  the  Smith  survey;  and,  having  ex- 
huUHted  every  method  to  ascertain  the 
boundary  without  being  able  to  Identify 
it,  we  think  tliat,  In  the  absence  of  proof 
that  the  Clark  survey  had  not  been  act- 
ually surveyed  on  the  ground,  the  pre- 
sumption should  obtain  that  it  bad  been 
so  surveyed,  und  Its  calls  for  course  and 
dlHtance  should  be  finally  resorted  to. 
There  in  no  proof  In  the  record  that  the 
Clark  survey  was  not  actually  run  out  on 
the  ground,  and  there  is  some,  such  as  a 
discrepance  between  the  length  of  some  of 
the  lines  of  the  Clark  and  those  of  the  con- 
tiguous surveys,  which  would  indicate 
that  some  of  the  linns,  at  least,  bad  been 
run.  The  as^uniption  by  the  court  in  Its 
charge  tba^'  the  Clark  survey  had  not  been 
actually  made  upon  the  ground  was 
made,  no  doubt,  from  the  fact  that  all  the 
vacancy  between  the  older  surveys  seemed 
to  have  been  appropriated  by  it.  The 
surveyor  Green,  vtho  made  the  Clark  sur- 
vey, and  who  was  present  and  aided  in 
making  the  original  surveys  afterwards, 
pointed  out  as  the  north-west  corner  of 
the  Smith  survey  the  corner  claimed  by 
the  defendant  Wilson,  and  the  distance 
from  the  north-east  corner  of  the  Byan 
survey  to  the  north  line  of  the  Smith,  as 
claimed  by  the  defendant,  is  387  varas, 
while  the  distance  called  for  in  the  Clark 
field-notes  is  361  varas.  We  think  that  in 
consideration  of  the  fact  that  the  Jury 
bad  been  instructed  by  the  court,  in  effect, 
to  identify,  it  possible,  the  north  bound- 


ary line  of  the  Smith  sarrey  as  tiie  sooth 
boundary  of  the  Clark,  and  fully  instructed 
as  to  how  they  should  do  so,  and  ot  the 
further  tact  that  there  Is  evidence  tending 
to  show  that  some  ot  the  lines  ot  the 
Clark  survey  bad  been  made  on  the 
ground,  and  especially  the  one  in  ques- 
tion, the  charge  of  the  court  complained 
ot  was  not  erroneous,  or,  it  error.  Imma- 
terial. 

Tenth  assignment  ot  error:  "The  court 
erred  In  the  seventh  paragraph  ot  its 
charge,  concerning  the  lines  and  corners 
ot  the  Walker  and  Alexander  surveys,  in 
not  limiting  the  Jury,  in  their  search  tor 
the  marked  lines  and  comers,  to  sach 
marks  as  were  made  In  the  original  sur- 
vey, and  the  identlficatloa  of  lines  and 
corners  to  such  as  were  made  in  the  origi- 
nal survey."  Dpon  an  examination  ot 
this  paragraph  ot  the  charge,  we  think 
the  objection  is  not  well  taken ;  tor,  while 
the  paragraph  itself  may  not  limit  the 
Jury  in  their  search  to  the  original  lines 
and  corners,  still  that  Is  the  effect  of  it, 
and  especially  when  taken  in  ronnectioo 
with  the  other  paragraphs  of  the  charge. 

The  twelfth  paragraph  ot  the  charge, 
complained  of  under  the  twelfth  assign- 
ment of  error,  was  correct.  It  was  as  fol- 
lows: "With  reference  to  this  brunch  ot 
the  case  [the  Issue  between  plaintiff  and 
defendant  Wilson]  yon  are  further  in- 
structed that,  if  the  locality  of  the  .Smith 
north  line  canuot  now  be  Identified  by 
marks  on  the  ground,  but  you  find  that  it 
was  once  a  marked  and  established  line, 
and  that  it  can  still  be  Identified  by  other 
calls  in  the  grant, or  by  calls  or  field-notes 
ot  adjacent  surveys  made  about  the  same 
time  with  It,  this  would  be  suflJeient  to 
show  where  the  north  line  ot  the  Smith  is, 
as  that  expression  is  meaot  to  be  used  in 
the  paragraph  of  the  charge  marked  '.5." 
The  objection  is  that  it  was  upon  the 
weight  ot  evidence,  and  virtually  excluded 
from  the  Jury  the  evidence  introduced  as 
to  the  locality  ot  the  Kyan  survey,  made 
11  years  later.  It  gave  the  correct  rule  for 
ascertaining  the  line,  in  the  absence  of 
marks  on  the  ground,  and  the  only  pur- 
pose ot  the  introduction  in  evidence  of  the 
fleld-notesot  the  Ryan  survey  would  be  to 
corroborate  any  marks  or  indications 
found  on  the  ground  tending  to  show  that 
the  Smith  Ilne  was  Identical  with  it.  But, 
It  no  marks  whatever  were  found,  it  would 
only  be  proper  to  resort  to  the  calls  of  the 
Smith  survey,  or  those  of  adjacent  sur- 
veys made  about  the  same  time;  certainly 
not  to  a  survey  made  11  years  later,  and 
whose  calls  made  no  reference  whatever 
to  the  Smith  survey.  The  whole  trouble 
may  have  grown  oat  of  a  mistake  In  the 
Byan  survey. 

It  is  contended  that  the  verdict  was  not 
responsive  to,  and  does  not  dispose  of,  all 
the  Issues  made  by  the  pleadiugsof  the  par- 
ties, and  submitted  by  the  charge  of  the 
court.  The  defendant  Wilson  had  pleaded 
in  reconvention  tobeqnieted  as  to  his  title 
to  the  land  claimed  by  him,  and  the  court 
charged  the  Jury  to  find  with  reference  to 
this  issue,  but  the  verdict  was  a  general 
verdict  in  bebnlf  of  the  defendnnts.  When 
appellant's  motion  for  a  uew  trial  was 
presented,  the  court  nermltted  the  d^end- 
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ant  WflBon  to  withdraw  his  plea  in  recon- 
vention, and  overraled  the  motion.  We 
are  ot  the  opinion  that  the  trial  court 
Bhonid  not  permit  a  pleading  to  be  with- 
drawn alter -verdict,  bnt  do  not  think  the 
error  was  such  as  the  plaintlB  could  com- 
plain ot  in  thlH  case,  as  there  could  be  no 
possible  Injury  to  him.  It  has  been  held 
Id  Johnson  v.  Newman,  Sb  Tex.  16H,  that 
a  failure  to  find  on  such  an  issue,  and 
where  there  was  a  jceneral  verdict  **lor 
the  defendants,"  was  a  liudln?  merely 
that  both  parties  had  failed  to  make  out 
their  titles,  and  that  a  general  Judgment 
that  the  plaintiffs  take  nothing  whs  the 
Judgment  that  should  have  been  rendered. 
Such  was  the  Judgment  rendered  in  this 
ease. 

The  fifteenth  and  sixteenth  asslgnmenta 
of  error,  that  "the  court  erred  io  overrul- 
ing plaintiff's  motion  for  a  new  trial," 
and  "the  verdict  is  contrary  to  the  law 
and  the  evidence,"  are  too  general  to  re- 
quire notice  by  us.  We  are  of  the  opinion 
that  the  record  does  not  disclose  any  error 
for  which  the  judgment  of  the  court  below 
shooid  be  reversed,  and  report  the  case 
for  affirmance. 

Statton,  C.  J.  Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Abkam  v.  Qvvr,  C.  ft  8.  F.  Rt.  Co. 

(Supreme  Court  oj  Texas.    Jan.  19, 1892.) 

Caxbixbs — Carbiass  or  Fassixoibs— Conditions 
or  TicKiT. 

1.  In  consideration  ot  issuing  a  round-trip 
ticket  at  a  reduced  rate,  the  carrier  may  insert 
as  a  condition  of  the  ticket  tliat  it  shall  not  be 
good  for  a  return  passage  unless  the  ticket  holder 
shall  identif;  himself  as  the  original  purchaser 
to  the  satisfaction  of  the  carrier's  agent  at  the 
point  of  destination,  and  unless  the  ticket  is 
«igned  and  stamped  by  said  agent. 

2.  Where  such  a  uondition  is  contained  in  the 
body  of  such  ticket,  and  no  fraud  or  unfair  means 
of  deception  have  been  resorted  to  by  the  carrier, 
the  assent  of  the  ticket  holder  to  the  condition 
will  be  conclosively  presumed,  although  he  may 
oot  have  signed  the  ticket  The  ticket  holder 
may  he  ejected  from  a  train  for  failure  to  comply 
with  such  a  condition,  though  he  may  offer  proof 
of  Identification  to  the  conductor. 

Commissioners'  decision.  Section  A. 
Appeal  from  dislrlct  court,  Harris  county. 

Action  by  8.  Abram  against  the  Oult, 
Colorado  ft  Santa  Fe  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.    Affirmed. 

K.  J.  Mnntootb  and  Hateheson. Caning^ 
ton  A  Sean,  for  appellant.  J.  W.  Terry, 
(or  appellee. 

CoLLARD,  J.  This  statement  of  the  nat- 
ure and  result  of  the  suit,  as  made  In  ap- 
pellant's brief  and  accepted  by  appellee.  Is 
as  follows:  This  Is  an  action  fordam- 
.ages  for  the  forcible  and  wrongful  ejection 
of  the  plaintiff,  Abram,  from  the  defend- 
ant's train,  on  tbe  26tb  of  March,  1889. 
Defendant  pleaded  tbe  general  issue,  but 
tbe  defense  u  that  plaintiff  tendered  to  the 
conductor  a  round-trip  or  excursion  ticket 
from  Lafktn  (Angelina  county)  to  Oalves- 
ton  and  return.  Issued  by  tbe  Hnuston, 
Bast  &  West  Texaj)  Railway  Company 
over  its  own  line  and  that  ot  the  de^end- 
T.188.W.no.4— 21 


ant,  which  ticket  contained  the  contract 
or  condition  that  it  should  not  be  good 
fur  return  passage  unless  the  holder  iden- 
tified himself  as  the  original  purchaser  to 
the  satlBfactiun  of  tbe  authorised  agent 
of  tbe  Gulf,  Colorado  &  Santa  Fe  Railway 
Company  at  Galveston,  the  said  agent  to 
then  and  there  officially  sign  and  date  and 
stamp  tbe  ticket  ou  the  back.  The  plain- 
tiff claimed  that  he  made  no  such  con* 
tract.  There  was  a  trial,  and  the  verdict 
of  tbe  Jury  was  for  the  defendant  com- 
pany. Appellant's  motion  for  a  new  trial 
was  overruled,  and  the  case  comes  here 
by  appeal. 

The  assignments  of  error  are  as  follows: 
"(1)  The  court  erred  in  cliarglng  the  Jury 
that  the  plaintiff,  by  taking  the  ticket  In 
evidence,  accepted  the  same  subject  to  all 
of  the  terms  and  conditions  set  out  in  It. 
This  charge  was  not  the  law;  and,  if  ab- 
stractly correct,  was  wholly  inapplicable 
to  the  facts  of  this  case,  and  was  not 
warranted  or  called  for  by  the  evidence. 
(2)  The  court  erred  in  its  general  charge. 
In  setting  out  specific  portions  of  the 
ticket  held  by  plaintiff,  and  in  instructing 
tbe  Jury  that,  if  the  defendant's  conduct- 
or put  the  plaintiff  off  the  train  because 
the  ticket  bad  not  been  signed  and 
stamped  by  the  agent  ot  the  company  at 
Galveston,  that  their  verdict  should  b« 
tor  the  defendant  company.  The  evidence 
did  not  warrant  such  a  charge,  and  tbe 
charge  withdrew  the  attention  of  the  Jury 
from  the  actual  and  material  point  in> 
volved  In  tbe  case,  vix.,  whether  or  not 
that  ticket,  or  whether  or  not  the  condi- 
tions of  that  ticket,  bad  ever  been  agreed 
to  by  the  plaintiff.  18)  The  court  erred 
in  refuHlng  charge  No.  1,  asked  by  the 
plaintiff,  to  the  effect  that,  it  the  Jury 
found  that  the  ticket  was  issued  and  sold 
to  the  plaintiff,  without  any  contract  on 
his  part  that  he  was  to  be  bound  by  the 
conditions  printed  on  It,  then  he  was 
not  bound  to  perform  such  conditions, 
and  tbe  ticket  was  a  good  one,  and  enti- 
tled him  to  be  carried  over  defendant's 
road.  (4)  The  verdict  and  Judgment  of 
the  court  are  contrary  to  tbe  law  and  the 
evidence  In  this  case,  In  that  the  Jury  was 
misled,  by  tbe  charge  of  the  court.  Into 
finding  that  tbe  ejection  of  the  plaintiS 
from  the  defendant's  train  was  Justifiable 
and  lawful." 

Plaintiff's  suit  Is  predicated  on  an  ex- 
cursion ticket.  The  petition  sets  up  the 
facts  upon  which  a  recovery  is  sought  sub- 
stantially as  follows:  That  on  the  24th 
day  of  March,  1889,  he  purchased  at  Lut- 
kln,  from  the  Houston,  East  &  West  Tex- 
as Railway,  a  ticket  from  Lufkin  to  Gal- 
veston and  return  over  the  line  of  the 
Houston,  East  &  West  Texas  Railway 
Company,  and  from  Houston  over  defend- 
ant's line  to  and  from  Houston  to  Galves- 
ton, and  paid  therefor  tbe  amountcharged 
by  tbe  agent;  that  the  ticket  wasunllmlt- 
ed  in  point  of  time  except  as  to  the  year 
1889;  that  he  used  the  ticket,  and  it  was 
recognised  by  defendant'sconductor,  as  his 
passage  to  Galveston,  and  no  question 
was  made  about  It  on  either  road;  that 
on  the  26tli  of  March,  18M9,  he  boarded  de- 
fendant's passenger  train  at  Galvestori  to 
return  to  Houston,  never  having  been  no- 
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tlfled  of  the  necesstty  of  another  ticket  or 
the  neceHHity  of  any  signature  ur  stamp 
on  hlH  ticket  to  entitle  liim  to  return,  and 
believiniE  he  was  entitled  to  carriage  by 
defendant  to  Houston  onthatticlcet;  that 
defendant's  conductor  caiae  through  the 
train  and  called  for  his  ticliet,  which  plain- 
tlBsbowed  him,  and  the  conductor  refused 
to  recoKuize  it,  althnngb  plbintiff  assured 
him  that  he  was  the  owner  of  the  ticket, 
and  ottered  to  identity  hitnsell  as  such, 
and  made  every  reasonable  effort  in  his 
power  to  identify  himself  and  to  convince 
the  conductor  tnat  he  was  entitled  to  be 
carried  on  the  ticket;  that  he  was  ejected 
by  violence  from  the  train,  etc.  On  the 
trial  plaintiff  offered  in  evidence  so  much 
of  the  ticket  issued  by  the  HouHton,  East 
ft  West  Texas  Railway  Company  as  enti- 
tled tbeowner.un conditions  named  there- 
in, to  one  first-class  passage  from  Lufkin 
to  Galveston  and  return,  as  alleged  and 
eatablished  by  other  evidence  his  case  as 
alleged.  Defendant  read  in  evidence  the 
whole  ticket,  wherein  tliere  were  certain 
Btipulations  or  conditions  to  he  agreed  to 
by  tbe  passenger  in  consideration  of  the 
reduced  rate  at  which  the  ticket  was  sold, 
among  which  was  the  following:  "(6) 
Tiiat  it  is  not  good  for  return  passage  un- 
less tbn  holder  identifies  hiniselt  us  the 
originul  purchaser  to  the  satlHfactlon  of 
the  authorized  agent  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  at  Galves- 
ton on  or  before ,1X80;  and,  whenoSi- 

eially  signed  and  dated  in  ink  and  duly 
Btaraped  by  said  agent,  shall  then  be  good 
only  3  dayn  after  such  date.  (U)  That  I, 
the  original  purchaser,  hereby  agree  to 
•ign  my  name  and  otherwise  identify  my- 
self as  such  whenever  called  on  to  do  so 
by  any  conductor  or  agent  of  the  line  or 
lines  over  which  this  ticket  reads,  and,  on 
my  failure  or  refusal,  that  this  ticket  shall 
thereon  become  void."  All  these  coudi- 
tions,  it  seems,  were  intended  to  have  been 
aigoed  by  the  purchaser  at  the  time  of  pur- 
chase. They  begin,  "In  consideration," 
etc.,  "I,  the  undersigned,  agree,"  etc. 
This  ticket  was  not  signed  by  plaintiff. 
On  the  same  Is  a  notice  to  the  purchaser 
to  read  the  contract,  and  to  notice  that 
"the  return  part  of  this  contract  must  be 
stamped,  and  your  signature  witnessed  in 
tbe  manner  prescribed,  before  it  will  be 
honored  for  passage. "  Plaintiff  testified 
that  at  tbe  time  be  purchased  the  ticket  it 
was  folded  up  and  banded  to  him  by  the 
agent,  without  any  request  that  he  was 
to  sign  the  same,  or  notiflcation  that 
there  was  any  necessity  tor  so  doing,  or 
that  there  was  any  condition  upon  or  con- 
cerning the  same  with  which  he  was  ex- 
pected to  comply;  thatheaske<l  the  agent 
how  long  it  was  good  tor,  and  was 
told  by  him  that  it  was  good  for  12 
months,  and  during  tbe  year  1880;  that 
the  agent  told  him  it  was  tlie  same  as  an 
ordinary  ticket;  that  he  would  not  be  re- 
quired to  sign  it  in  Galveston,  but  simply 
to  ride  on  it  from  Lufkin  to  Houston,  and 
from  Houston  to  Galveston,  thence  back 
to  Lufkin,  without  any  formality.  The 
plaintiff  did  not  comply  with  the  condi- 
tions named,  and  tbe  ticket  was  not 
stamped  by  the  defendant's  agent  at  Gnl- 
veston,  or  signed.    When  the  conductor 


called  on  plaintiff  for  his  ticket  on  tbe  re^ 
turn  trip,  between  Galveston  and  Virginia 
Point,  it  was  handed  to  him,  and  he  ro- 
fused  to  recognize  it  as  good,  because  it 
had  not  been  signed  by  plaintiff  and 
stamped  by  tlie  agent  at  Galveston,  as 
required  therein.  Theconductor  informed 
plaintiff  that  he  would  have  to  pay  his 
fare  or  get  off  the  train.  Plnintitt  refused 
to  get  oft  the  train,  claiming  that  bis  tick- 
et was  good,  and  offered  to  Identify  bim- 
self  then  and  there  tu  tbe  conductor  by 
persons  present,  and  also  offered  to  get 
oft  at  Virginia  Point,  tbe  next  station,  and 
there  sign  the  ticket,  and  havo  it  stamped 
there  by  tbe  defendant's  agent.  Plaiutltr 
also  testified  that  theconductor  said  nei- 
ther of  these  things  was  allowable,  and  he 
didnot  get  off  at  Virginia  Point.  Alter  the 
train  left  this  station  theconductor  called 
on  him  as  before,  refused  to  accept  tbe 
ticket,  and  plaintlR,  upon  refusing  to  pay 
his  fare,  was  ejected  from  tbe  train.  He 
says  he  stated  to  the  conductor  that  be 
had  no  money  with  which  to  pay  his  fare. 
There  is  no  doubt  such  a  contract  as  the 
one  relied  on  by  delendant  may  he  legally 
made  between  the  carrier  and  the  paaseu- 
ger,  and,  upon  failure  of  compliance  with 
it  by  the  passenger,  the  conductor  rould 
legally  eject  bim  from  the  train.  A  rule  or 
regulation  requiring  an  original  purchaser 
of  an  excursion  ticket  to  have  himself 
identified  by  the  company's  agent  at  the 
point  of  destination  before  the  holder  of 
the  ticket  could  demand  return  passage  la 
a  reasonable  rule.  "The  caiTler,  issuing 
such  ticket  ata  reduced  rate,  has  the  right 
to  limit  the  privilege  of  its  age  to  the  pur- 
chaser. To  secure  this  right,  and  prevent 
imposition,  ideniiflcation  of  the  purchaser 
becomes  necessary.  There  are  many  au- 
thorities upholding  tbe  doctrine  tbat  the 
manner  ot  identiHcation  may  be  tbe  sub- 
ject of  contract.  If  the  passenger  accept 
an  excursion  ticket  containing  a  condition 
tbat  it  cannot  be  used  on  return  passage 
unless  the  manner  ot  identification  speci- 
fied has  been  complied  with,  and  bas  op- 
portunity to  know  its  conditions,  uses  It, 
and  the  carrier  has  resorted  to  no  ootair 
means  ot  deception,  his  assent  to  the 
same  will  be  conclusivei.v  presumed.  To 
bind  the  purchaser,  it  is  not  Indispensable 
that  he  sign  the  contract  where  it  bimis 
the  company.  Railway  Co  v.McGown,  65 
Tex.  643;  Downs  v.  Railway  Co.,  36  Conn. 
287;  Mosher  v.  Railway  Co.,  127  0.  S.  300. 
8  Sup.  Ct.  Rep.  1324.  A  ticket  which  Is  a 
mere  token,  containing  no  such  contract, 
does  not  come  under  the  rule;  and  a  mere 
notice  on  tbe  back  of  the  ticket  has  been 
held  not  to  be  a  contract,  but  where  the 
stipulation  in  in  tbe  body  ot  the  ticket  It 
liecomes  a  part  of  the  contract.  Wheel. 
Carr.  144,  164.  264;  Hutch.  Carr.  §§  668,580; 
Quinby  v.  Vanderbllt,  17. N.  Y.  806.  We 
see  no  reason  why  such  a  contract  in  writ- 
ing, expressing  the  respective  rights  of  tbe 
parties,  should  not  come  under  the  ordi- 
nary rule  as  to  parol  evidence.  Tbe  con- 
tract being  legal,  and  In  writing,  contem- 
poraneous parol  agreements  changing  or 
varying  Its  terms  would  not  be  allowed, 
unless  tbe  carrier  bas  committed  some 
fraud  tbat  would  render  the  writing  In- 
valid, or  resorted  to  some  antair  means 
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of  deception."  Ryan  w.  Railway  Co.,  66 
Tex.  19:  Untch  Carr.  §S  5SU.  681;  Pennlog- 
ton  V.  Railroad  Co.,  62  Md.  95:  Johnaon 
Y.  Same,  63  Md.  107.  In  the  case  before. as 
the  Jury  may  bave  concluded,  under  prop- 
er Inatrurtions,  tbat  plalntiS  was  mlBled 
by  the  nftanrance  on  the  part  ot  the  agent 
who  sold  him  tbe  ticket  tbat  it  would  not 
have  to  be  atamped  and  signed  at  Qal- 
Teaton,  in  wblcb  case,  ii  he  was  deceived 
thereby,  and  was  in  fact  ignorant  of  the 
conditions  in  the  ticlcet,  bis  ejectiun  from 
tbe  train  wonld  be  wrongful,  and  thecum- 
pany  would  l>e  liable.  This  avoidance  ot 
the  failure  to  comply  with  the  require- 
ments of  tbe  ticket  was  not  pleaded  by 
plaintiff,  as  it  sboald  have  been,  and  there- 
fore It  was  not  error  in  the  court  to  ex- 
clude it  from  the  conHlderatlun  ol  the  jury 
in  his  charge  and  refuse  the  charge  asked, 
notwithstanding  the  evidence  was  ad- 
mitted without  objection.  As  before 
stated,  the  indentiflcation  of  the  holder  of 
tbe  ticket  as  the  original  purchaser  is  tbe 
foundation  of  defendant's  right  to  con- 
tract to  carry  him  only  because  the  car- 
rier would  t)e  under  no  obligation  to  car- 
ry another  person  on  such  ticket.  From 
this  it  may  be  contended  thattlie  plaintiff 
would  have  tbe  right  to  ideutify  himself 
to  the  conductor  at  the  time  of  bis  ex- 
pulsion from  tlie  tr<iln,  as  be  testifies  be 
offered  to  do.  On  this  question  tbe  safer 
rule  is  to  abidt)  by  the  contract  as  to  the 
time  and  manner  of  Identification,  and 
not  to  open  the  door  for  other  methods. 
Tiie  parties,  having  bound  themselves  by 
a  reasonable  and  convenient  method  ot 
Identification  and  evidence  ol  it,  should 
be  held  to  tbat  metliod.  Conductors 
should  not,  in  such  cshc,  be  required  to 
furtlier  investigate  the  matter  or  recog- 
nize other  proof  of  the  fact.  We  think 
they  should  be  relieved  of  the  responsi- 
bility of  determining  the  fact  where  the 
contract  is  specific  and  definite.  Their  i-e- 
sponsibiiities  would  be  greatly  increased, 
and  the  law  would  be  rendered  more  un- 
certain, under  a  different  rule.  The  mode 
prescribed  in  the  contract  for  identifica- 
tion is  reasonable,  and  it  should  beconclu- 
Bive.  We  conclude  that  tbe  Judgment  ot 
tbe  lower  court  should  be  affirmed. 

Per  Curiam.    Affirmed,  as  per  opinion 
of  coDimlssion  of  appeals. 


Caven  et  al.  w.  Hill. 

(Supreme  Court  of  Texcu.    Jan.  19, 1893.) 
Vxsna  iH  Crvii,  Casbs  —  Plbasiko — ^Abatement. 

1.  Plaintiffs  alleged  that  defendant  entered 
into  a  written  contract  to  convey  real  estate  to 
them,  a  breach  of  the  contract,  and  the  ability 
•Dd  wllliogness  of  plaintiffs  to  perform  their 
part  of  the  contract  Tbie  petition  further  uon- 
taioed  tlie  ordinary  and  general  allegations  of 
a  petition  in  trespass  to  try  title,  alleging  tbat, 
eu  the  day  following  tbe  date  of  the  above  con- 
tract, plaintifls  were  in  possession  of  the  land  in 
dispute,  "holding  the  same  in  fee-simple. "  Then 
followed  allegations  again  setting  up  the  above 
contract.  Tbe  prayer  was  for  a  Jadgment  for  the 
possession  of  the  land,  and  for  the  speolflo  per- 
lormsnoe  of  the  contract.  Held  that,  for  the 
purpose  of  determining  the  venue  of  the  suit,  tbe 
sole  object  of  the  action  must  be  regarded  as  one 
tar  the  apeciflo  performance  of  the  contract. 


3.  In  an  action  for  specific  performance  of  a 
contract  to  convey  land,  a  plea  to  the  Jorisdio- 
tion,  on  the  ground  that  the  action  was  not 
brought  In  the  county  of  defendant's  residence, 
which  does  not  negative  the  statutory  exceptions 
to  the  rule  that  an  action  most  be  brought  in 
such  uount;,  is  tMd. 

Commissioners' decision.  Section  A.  Ap- 
peal from  district  court,  Dallas  county. 

Action  by  W.  J.  Caven  and  O.  M.  D. 
Grigsby  against  W.  T.  Hill.  A  plea  to  tbe 
jurisdictinn  was  sustained,  and  plaintiffs 
appeal.    Reversed. 

C.  A.  CalberaoB,  for  appellants. 

Marb,.T,  The  appellants' connsel  makes 
tbe  following  statement  of  tbecase:  "This 
Is  a  suit  instituted  by  tbe  appellants 
against  tbe  appellee,  in  the  district  court 
of  Dallas  county.  Tbe  suit  Is  twofold  in 
character,  being  an  action  of  trespass  to  try 
title  to  real  property  situated  in  tbe  city 
of  Dallas,  and  also  to  enforce  specific  per- 
formance of  a  written  contract,  alleged  to 
have  been  entered  into  by  appellee  with 
appellants,  to  convey  said  real  property 
to  appellants.  Tlie  petition  states  a  good 
cai^e  upon  each  theory,  and  alleges  that 
appellants  reside  In  Dallas  county,  and  tbe 
appellee  In  Eastland  county,  Tex.  Tbe 
appellee  pleaded  to  tbe  Jurisdiction  ot  the 
court  by  sworn  plea  in  abatement,  in 
which  be  alleged  tbat  be  resided  In  East- 
land county,  and  not  in  Dallas  county; 
and  that  the  allegations  in  tbe  petition  by 
which  appellants  sought  to  recover  by 
trespass  to  try  title  were  untrue,  and,  ap- 
pellee believed,  were  fraudulently  made  to 
confer  Jurisdiction  upon  tbe  court.  'This 
plea  did  not  deny  that  tbe  written  con- 
tract sued  upon  was  to  be  performed  In 
Dallas  county,  nor  did  it  negative  any  of 
tbe  exceptions  to  the  general  rule  that  ap- 
pellee could  only  be  sued  in  the  county  of 
his  residence."  etc.  Tbe  appellee's  counsel 
also  filed  a  special  exception  to  tbe  venue 
of  the  suit,  claiming  that  tbe  petition  did 
not  state  any  facts  that  would  authorize 
the  suit  against  the  appellee,  without  his 
consent.  In  a  county  other  than  tbat  ot 
bis  residence;  but  it  does  not  appear  tbat 
this  exception  was  called  to  the  attention 
of  thecourt, — atleast  the  court  dldnotact 
upon  it  in  any  way,  so  far  as  the  record 
discloses.  The  appellants  demurred  gen- 
erally, and  specially  to  tbe  plea  in  abate- 
ment, upon  the  following  grounds.  In 
effect:  "(1)  Because  the  same  was  waived 
on  account  of  no  action  thereon  during 
the  term  ot  the  court  at  which  the  same 
was  filed.  (2)  The  plea  fails  to  negative 
all  facts  which,  if  alleged  by  the  plaintiffs, 
would  give  Jurisdiction. "  The  court  over- 
ruled these  exceptions,  and,  having  heard 
tbe  evidence  upon  tbe  plea  in  abatement, 
sustained  tbe  sa me,  and  dismltssed  tbe  suit, 
at  tbe  costs  of  the  appellants.  Had  tbe 
special  exception  of  tbe  appellee,  above 
noted,  been  presented  to  the  court  and 
sustained,  then  we  think  that  the  rollng 
would  bave  been  correct,  tor  tbe  reason 
tbat  the  petition  does  not  allege  tbat  tbe 
defendant  agreed  to  perform  tbe  contract 
in  Dallas  county,  and  for  other  reasons 
which  will  hereinafter  appear.  As  tbe 
case  is  presented  in  tbe  record,  however, 
we  can  only  inquire  into  tbe  coccectnesa. 
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ol  tbe  coart's  action  npon  the  plea  In 
abatement.  It  does  appear  that  this  plea 
was  nut  acted  upon  during  the  term  at 
which  it  was  filed,  and  tbe  defendant, 
therefnre,  would  be  dpemed  to  have  waived 
the  question,  unless  "the  business  of  tbe 
court"  caused  the  delay,  or  unless  tbe 
matter 'was  passed  by  aKreement  of  the 
parties,"  etc.  Bev.  St.  art.  1269;  Rule 
24  tor  Dlst.  Ct.  Whether  either  of  these 
exceptions  to  tbe  general  rale  exists  in  the 
present  instance  we  are  not  informed  by 
tbe  record,  and  therefore  we  pretermit  the 
question  of  waiver  or  abandonment  of  the 
exception  and  plea  to  the  Jurisdiction  as 
Interposed  by  the  defendant. 

The  appellants'  counsel  contends  that 
the  court  erred  in  dismissing:  the  suit,  not 
only  tor  the  reason  that  the  plea  in 
abatement  was  fatally  defective,  but  be- 
cause, also,  as  he  claims,  the  suit  is  one  of 
trespass  to  try  title  to  land,  as  well  as  for 
specific  performance,  and  therefore  the 
court  had.  unquestionably.  Jurisdiction  of 
that  branch  of  the  case.  We  cannot  agree 
with  counsel  that  thesult  is  ofa"  twofold" 
or  dual  character,  in  legal  contemplation, 
or  that  "the  petition  states  a  good  case 
upon  each  theory."  Tested  by  tbe  aver- 
ments of  the  petition,  we  thlnlc  that  the 
sole  and  manifest  purpose  of  the  suit  is  to 
compel  the  defendant  to  specifically  per- 
form a  written  contract  for  the  sale  of 
certain  land  to  the  plaintiffs.  Such  a  suit 
should  be  brought  In  tbe  county  of  the 
defendant's  residence,  (Hearst  r.  Kuy- 
kendall,  16  Tex.  827;  Mixan  ▼.  Orove,  59 
Tex. 673,)  unless  he  hasagreed  in  writing  to 
perform  thecontract  Insome  other  county, 
(Durst  V.  Swift,  U  Tex.  273:  Rev.  St.  art. 
1198,  par.  5.)  In  the  first  part  of  the  peti- 
tion the  plaintiffs  allegethatthe  defendant 
entered  Into  a  written  contract  with  them 
for  the  sale  of  certain  real  estate  In  the 
city  of  Dallas,  whereby  the  defendant 
bound  himself  upon  certain  terms,  which 
are  speclBed,  to  convey  the  land  to  tlie 
plaintiffs,  etc.  A  breach  of  the  contract 
upon  the  part  of  the  defendant  is  also  al- 
leged, as  well  as  the  ability  and  willing- 
ness of  the  plaintiffs  to  perform  all  of 
their  obligations  under  the  contract.  In 
the  next  place,  the  petition  contains  the 
ordinnry  and  general  allegations  of  a  pe- 
tition in  trespass  to  try  title,  claiming 
that,  on  tbe  day  following  the  date  of  the 
contract,  the  plaintiffs  were  in  tbe  posses- 
sion of  the  land  in  dispute,  "holding  the 
same  In  ree-Hluiple,''etc.  Then  follow  al- 
legations which  set  up  the  same  contract 
(or  the  purchase  of  theland  as  is  previous- 
ly described  in  the  petition,  except  that, 
in  this  place,  it  is  alleged  that  tbe  plain- 
tiffs made  thecontract  with  certain  agents 
of  tbe  defendant.  Instead  of  with  him  i>er- 
eonally,  etc.  The  prayer  is  for  a  Judg- 
ment for  the  possession  of  the  land,  and 
for  a  specific  performance  of  the  contract 
before  described.  It  is  an  elementary  rule 
of  pleading  that  specific  allegations  will 
control  those  of  a  general  character.  It 
is  also  well  settled  that,  if  the  other  par- 
ty pleads,  even  when  not  bound  to  do  so, 
bis  right  or  title  specially,  he  will  be 
bound  thereby,  and  must  t>e  confined  to 
the  proof  of  the  facts  thus  specifically  al- 
leged, (or  the  reason  that  be  baa  thus  no- 


tified bis  adversary  of  the  exact  nature 
and  extent  of  bis  claim.  It  is  iiliewlBe  tbe 
established  doctrine  in  this  state  that,  on- 
der  the  general  averments  of  a  petition  In 
trespass  to  try  title,  the  plaintiff  cannot 
have  special,  equitable  relief,  such  as  tbe 
reformation  of  deed  on  tbe  ground  of  mis- 
take, etc.,  witbont  distinctly  alleging  tbe 
facts  upon  which  be  relies.  In  addition  to 
the  usual  averments  In  a  Judgment.  See, 
on  this  whole  subject,  Watts  v.  Howard, 
77  Tes.  71,  13  S.  W.  Rep.  S>«6;  Nye  v.  Orib- 
ble,  70  Tex.  45H.  8  S.  W.  Rep.  608;  Mann  v. 
Falcon,  25  Tex.  277;  Keller  v.  HollinRS- 
worth,  78  Tex.  «o3,  16  S.  W.  Rep.  110; 
Shields  v.  Hunt,  45  Tex.  424.  It  is  appar- 
ent from  the  petition  Itself,  as  we  have 
already  intimated,  that  the  only  right  or 
title  to  the  land  In  questlcm  which  the 
plaintiffs  claim  is  such.  If  any,  as  they  de- 
rived through  tbe  contract  of  sale  which 
is  made  the  basis  of  this  action,  and  tbnt 
to  establish  and  have  performed  that 
contract  is  tbe  real  and  sole  purpose  of 
the  suit.  We  regard  the  allegations  of 
plaintiffs'  selsure  and  title  otherwise, 
and  of  the  trespass  by  tbe  defendant  as 
mere  surplusage.  Tbe  character  of  the 
suit  Is  determined  as  a  matter  of  law  by 
the  (acts  stated  in  the  petition,  and  not 
by  the  indorsement  thereon.  Any  other 
view  of  this  petition  would  place  the 
plaintiffs  in  inronsistent  and  untenable 
positions,  (or,  if  they  already  own  the 
land  in  fee-simple,  the  defendant  could  not 
be  compelled  in  equity  to  specifically  per- 
form the  contract  for  the  conve3'ance  of 
the  land.  We  are  therefore  of  the  opin- 
ion that  the  Jurisdiction  of  tbe  court  can- 
not be  maintained  upon  the  ground  that 
the  suit  is  one  "for  the  recovery  of  land." 
We  think,  however,  that  the  court  be- 
low erred  In  not  sustaining  the  appellants' 
special  exception  to  the  plea  in  abatement. 
The  plea  is  fatally  defective,  because  it 
does  not  negative  the  existence  of  any  of 
the  statutory  exceptions  which  might  be 
applicable,  and,  if  alleged,  would  have 
conferred  Jurisdiction.  It  does  not  even 
aver  that  the  contract  was  not  to  be  pep- 
formed  in  Dallas  county.  We  have  here- 
tofore held  that  a  plea  of  this  character 
must  be  tested  by  Its  own  averments,  and 
cannot  be  aided  by  other  parts  of  tbe  rec- 
ord. We  made  that  decision  in  deference 
to  multiplied  authorities,  and  regard  the 
question  as  no  longer  an  open  one. 
Burchard  v.  Record,  (Tex.  Sup.)  17  S.  W. 
Rep.  240,  and  ca«es  cited. 

It  is  also  assigned  as  error  that  the 
court  erred  in  permitting  the  defendant, 
npon  the  trial  of  tlie  plea  in  abatement, 
to  prove  that  the  plaintiffs  had  never  l>een 
in  the  possession  of  the  land,  but  that  it 
bad  been  continuously  in  bis  own  posses- 
sion, through  tenants,  all  the  time.  We 
think  that  this  evidence  was  admissible 
upon  the  issue  then  l)efore  court,  as  tbe 
court  must  have  considered  tbe  petition 
as  being  in  part  for  the  recovery  of  land. 
The  evidence  tended  to  support  the  de- 
fendant's plea  that  tbe  allegations  of  tres- 
pass to  try  title  bad  been  made  solely  (or 
tbe  purpose  of  giving  Jurisdiction,  and 
without  any  legal  foundation  or  reason- 
able grounds  for  tbn  same.  If  the  plea  in 
abatement  were  salBcIenJ;  nndecthelaw. 
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we  would  not  be  Jaatlfled  in  disturblos 
the  finding  ot  tbe  coort,  under  the  e^i- 
denee  offered  In  sopport  tliereof,  bnt,  as 
the  plea  la  clearly  bad  on  demurrer,  we 
thinli  tbat,  on  acconntot  tbe  action  of  the 
court  in  overruling  the  ezceptlona  there- 
to, tbe  JudKineiit  ahoold  be  reveraed,  and 
tbe  cauae  remanded. 

Per  Cubiam.    Reversed  and  remanded, 
as  per  opinion  of  commlHaionot  appeaia. 


Texas  W.  Rt.  Co.  t.  Wilsow. 

(Supreme  Court  of  Texae.    Jta.  9S,  18B3.) 

Adtxbsb  Possbssion— Acquisitiok  or  Railroad 
RioBT  or  Wat. 

1.  A  railroad  company  which  enters  on  mi- 
other's  land  as  a  trespasser,  and  constnicts  and 
operates  Its  road  thereon,  cannot  acquire  title  to 
the  fee  by  advwao  possession,  since  its  possession 
and  claim  is  only  ot  an  easement  for  ita  right  of 
waj. 

2.  In  an  action  to  recover  land  used  by  a 
railroad  company  as  a  right  ol  way,  evidence 
that  more  than  10  years  oefore  the  suit  was 
brought  the  company  entered  on  the  land,  con- 
structed its  railroad,  and  began  to  operate  its 
trains,  is  insnfflcieut  to  show  a  prescriptive  right 
in  the  railroad  company  to  the  easement,  since 
such  evidonoe  does  notshow  a  continuous  exercise 
and  enloyment  of  the  right  of  way  during  the  10 
years. 

8.  Testimony  by  one  of  the  directors  of  the 
road  that  the  company  entered  on  the  land  ex- 
pecting to  pay  for  tbe  right  of  way  when  called 
on  by  the  owner  is  insuUcient  to  show  an  in- 
tent  to  prescribe  for  an  easement  under  a  claim 
of  right  in  the  company,  independent  of  and  an- 
tagonistic to  the  owner  of  the  land ;  and  a  finding 
by  the  court  below  that  tbe  company  bad  failed 
to  acquire  an  easement  by  prescription  will  not 
he  disturbed. 

CumiDiaslonera'  derision.  Section  A. 
Appeal  from  diatrlct  court,  Harris  county. 

Trespass  to  try  title  by  R.  E.  C.  Wilson 
against  tbe  Texas  Western  Railway  Com- 
pany-. Judgment  for  plaintiff,  and  defend* 
ant  appeals.    AffirnneU. 

Geo.  U.  Breaker,  for  appellant.  Wot.  B, 
Crank,  for  appellee. 

Mabr,  J.  Tbis  suit  was  brought  upon 
the  2d  day  of  September.  1886,  In  trespass 
to  try  title  to  recover  of  the  defendant  the 
possession  of  a  10-acre  lot  of  land  In  tbe 
city  of  Houston,  and  the  apprllee,  as 
plaintiff  below,  recovered  that  character 
of  judgment  In  tbe  district  court.  The 
appellant,  amung  other  defenses,  pleaded 
the  statute  of  limitation  ol  10  years,  and 
also  an  easement  acquii-ed  by  prescription 
to  so  mncn  of  the  land  in  controversy  as 
constituted  its  right  of  way.  To  tbe  re- 
mainder ot  tbe  land  it  entered  a  formal 
disclaimer.  There  is  but  one  assignment 
of  error  In  the  brief  of  the  appellant,  and 
that  is  to  tbe  effect  that  the  court  erred  In 
rendering  Judgment  for  the  plaintiff  for 
tbe  possession  ot  the  entire  tract  of  land 
without  establishing  its  right  ot  way 
through  tbe  land.  The  appellant  was  a 
naked  trespasser  upon  the  land.  It  never 
songbt  tu  cimdemn  tbe  land  In  any  of  tbe 
modes  prescribed  by  law  In  order  to  ob- 
tain tbe  right  of  way,  though  it  might 
have  done  this  by  a  cross-bill  at  the  trial 
below,  under  tbe  act  ot  1889.  Act  2l8t  Leg. 
p.  18.     It  baa  at  no  time  made  any  com« 


pensation  to  the  owner,  as  required  by 
the  constitution  and  laws  In  sucb  cases, 
it  must  be  held,  therefore,  tbat  tbe  appel- 
Ian  t  baa  acquired  no  right  or  title  to  tbe 
land  in  dispute,  and,  as  a  consequence,  to 
a  right  of  way  therein,  under  tbe  statute 
of  limitation  of  10  years;  the  possession 
and  claim  not  being  ot  that  character  as 
will  perfect  title  to  tbe  land.  Tbis  view 
ot  the  law  wan  expressly  announced  by 
the  supreme  court  upon  a  similar  state  ol 
tacts  In  the  case  of  Hays  v.  Railway  Co., 
62  Tex.  397,  and  we  need  only  to  refer  to 
tbat  decision  asconcluslveof  the  question. 
In  that  case  the  correct  practice  In  suits 
ot  tbe  character  of  the  present  action  was 
Indicated  in  the  following  language:  "A 
party  in  possession  of  another's  land, 
claiming  an  easement,  Is  a  trespasser  It 
bis  claim  Is  without  foundation.  If,  In  a 
suit  by  tbe  owner  of  the  soil,  the  plaintiff 
shows  title  to  tbe  land,  and  the  defendant 
to  tbe  easement,  the  plaintiff  recovera, 
subject  to  tbe  right  of  tbe  defendant  to 
enjoy  the  easement.  It  the  defendant 
shows  no  title  ot  this  character,  tbe  own- 
erof  theland  disposseeses him  altogether." 
it  remains  to  decide  whether  the  appel- 
lant has  acquired  au  easement  in  the  land 
by  prescription,  or  whether  its  "claim  Is 
without  foundation."  Tbis  Is  tbe  eon- 
trolling  question  In  tbe  case,  and  is  really 
tbe  only  one  prasented  by  the  assignment 
ot  error,  strictly  construed.  As  there  are 
no  conclusions  of  law  and  fact  in  tbe  rec- 
ord, we  are  not  advised  of  tbe  reasons  up- 
on which  tbe  district  court  predicated  Its 
decision.  If,  however.  Its  judgment  can 
be  sustained  npnn  any  reasonable  view  of 
tbe  case  as  presented  in  tbe  record,  it  is 
our  duty  to  do  so,  and  put  an  end  to  the 
litigation.  Tbe  evidence  is  Indefinite,  and 
not  very  satisfactory,  as  to  the  exact  time 
wben  the  appellant  entered  upon  the 
premises  In  controversy  and  constructed 
its  road-bed;  and  In  this  particular  the 
appellant  is  possessed  of  "  the  narrowest 
ot  margins."  It  may  be  tbat  the  court 
below  for  this  reason  held  tbat  tbe  entry 
was  not  shown  to  have  been  made  10- 
years  before  the  institution  of  tbe  suit. 
But  for  the  purpose  of  this  case,  and  in 
tbe  view  we  take  of  tbe  effect  of  the  erl- 
denco,  we  will  conclude  that  tbe  proof  is 
sufflcient  taestablisb  tbat  fact.  We  may 
concede,  also,  tbat  a  railway  company,, 
as  a  mere  trespasser,  may,  under  the  law, 
acquire  an  easement  or  right  of  way  by 
prescription,  though  we  are  not  required, 
under  our  estimate  of  tbe  facts  In  evi- 
dence, to  make  an  authoritative  ruling 
upon  that  point  In  tbe  present  instance. 
There  are  authorities  to  that  effect.  Ar- 
gan  V.  Rallioad  Co.,  (Ark.)  11  S.  W.  Rep. 
108;  Sherlock  v.  Railway  Co..  (Ind.  Sup.V 
17  N.  E.  Rep.  171.  The  doctrine  is  well  es- 
tablished tbat  tbe  burden  of  proof  is  npon 
tbe  party  claiming  an  easement  in  tbe 
land  of  another,  without  any  contract  or 
express  grant  thereto,  to  establish  all  of 
the  necessary  tacts  from  which  tbe  right 
may  be  presumed  in  his  favor.  He  must 
clearly  show  open  and  peaceable  posses- 
sion tor  the  full  period  required  under  the 
statute  to  preclude  a  recovery  of  land 
against  one  having  no  otber  title,  and 
with  at  least  tbe  implied  acquiescence  ot 
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tbe  owner,  and  that  doring  all  of  anch 
time  the  use  and  enjoyment  of  tbe  riKht 
has  been  exctoBlve,  nnintemipted,  and 
continuous,  and  under  a  claim  of  rlKht 
adversely  to  the  owner  of  the  fee.  If  there 
l8  a  failare  to  eetabllah  any  of  these  esfsen- 
tial  elements  by  a  preponderance  of  evi- 
dence, the  claim  to  the  easement  cannot 
be  maintained.  Hnas  v.  Cbuusurd,  17 
Tex.  589;  Rhodes  v.  Whitehead,  27  Tex. 
311:  Ballwuy  Co.  v.  Smith.  (Ind.  Sup.)  25 
N.  E.  Rep.  154;  Watihb.  Real  Prop.  pp. 
318,321.326.  |§  17,  20.  28:  Washb.  Easeni. 
pp.  131-142;  3  Kent,  Comm.  p.  444;  Ward 
V.  Warren,  S2  N.  Y.  269. 

In  this  case  we  cannot  bold  that  tbe 
Judgment  of  tbe  court  below  Is  without 
evidence  to  support  It,  (as  roust  be  done 
to  authorize  a  reversal,)  or  Is  Klven 
against  the  preponderance  of  the  testimo- 
ny. It  was  shown,  as  we  have  conceded, 
that  some  time  during  the  j'ear  lK7b  or 
1876  the  appellant  entered  upon  the  land 
In  dispute,  and  constructed  its  road-bed 
and  railway  track,  and  that  "In  tbe  year 
1876  the  tirat  10  miles  of  the  road  were 
built  and  in  operation,  *'a8  testified  to  by 
one  of  the  witnesses.  The  railway  is  a 
narrow-gauge  road,  and  its  track  and 
road-bed  is  about  1U  feet  wide.  The 
right  of  way  was,  as  is  clulmed,  50  feet  in 
width,  but  has  never  been  fenced  nor  oc- 
cupied, except  to  the  extent  of  the  road- 
bed. It  was  admitted  that  "the  defend- 
ant was  at  the  time  of  the  filing  of  this 
suit,  and  is  now,  in  the  possession  of  the 
premises  sued  for."  The  premises  sued 
fur  are  the  entire  10  acres  of  land.  The 
petition  alleges  the  entry  in  tbe  year  18K4. 
It  was  also  proved  by  tbe  defendant  be- 
low that  "no  change  was  ever  made  in 
the  line  of  the  road-bed  as  now  laid ;  that 
the  road  has  continued  in  its  present  place 
nntil  the  predent  time,  and  that  the  track 
bas  never  been  removed  since  it  was  laid.  * 
This  is  tbe  full  extent  of  the  evidence  as 
to  the  user,  and  we  tliink  that  it  Is  clearly 
InHufflclent,  conHiderinu  "the  nature  of  the 
easement,"  to  show  a  continuous  exercise 
and  enjoyment  of  tbe  right  claimed  for 
the  requlxite  period  of  time.  Mere  posses- 
sion of  the  land  at  certain  times  does  not 
show  an  assertion  and  enjoyment  of  the 
easement.  For  aught  that  appears,  no 
trains  may  have  been  run  over  tlie  road, 
or  any  other  use  made  of  the  track  or 
right  of  way,  by  tbe  appellant  after  the 
year  1><76.  Wecannot  presume  these  facts, 
but,  as  we  have  already  stated,  it  de- 
volved upon  the  defendant  to  prove  these 
by  a  preponderance  of  the  testimony. 
Cooper  V.  Smith.  9  Serg.  &  R.  33;  Bmry  v. 
Railroad  Co.,  (N.  C.)  9  8.  E.  Rep.  189; 
Washb.  Easem.  p.  142,  §  39. 

We  will  next  In  order  inquire  whether 
the  claim  to  and  tbe  exercise  of  the  right 
(conceding  it  to  have  been  exercised)  was 
adverse  Ut  tbe  owner  of  the  land.  The 
testimony  of  John  T.  Brady,  one  of  the 
directors,  affords  tbe  only  proof  bearing 
Immediately  upon  tbe  point.  That  part  of 
his  evidence  to  which  we  refer  Is  as  fol- 
lows: That  John  Koops  (the  owner  of 
tbe  land)  at  the  time  "lived  in  Houston, 
but  was  away  from  tbe  city,"  be  thinks, 
"wlien  tbe  road  was  built.  We  went  on 
the  land,  and   have  never  paid  for  the 


right  of  way.  We  expected  and  intended 
to  pay  for  it  when  called  upon  at  any 
time  by  the  owner. "  There  Is  no  proof  of 
any  demand  tor  possession  or  compensa- 
tion, or  a  refusal  thereof  by  the  defendant, 
prior  to  the  institution  of  this  suit.  We 
think  that  these  facts  do  not  show  an 
intent  to  prescribe  for  a  use  and  enjoy- 
ment of  tbe  easement  under  a  claim  of 
right  In  the  defendant.  Independent  of  any 
antagouistlc  to  the  owner  of  the  land. 
The  inference  might  be  drawn  by  the  court 
below  that  tbe  inception  and  user  of  tbe 
right  of  way  was  in  subordination  to  the 
owner,  and  In  recognition  of  his  superior 
rights  in  the  premises,  and.  If  so,  we  can- 
not bold,  under  well-settled  rules  of  law, 
that  the  conclusion  was  unwarranted  by 
the  facts  proved.  A  single  act  of  ac- 
knowle<lgment  by  tbe  defendant  of  tbe 
owner's  title  Is  fatal  to  therlKht.  Washb. 
Real  Prop.  p.  822;  Washb.  Easem.  p.  1:^3, 
§§  27.  28;  Colvln  v.  Burnet,  17  Wencf.  8«4; 
Chance  v.  Branch.  58  Tex.  490;  Thurmond 
v.  Trammel!,  28  Tex.  380,  881;  Mlioon  v. 
Cain, 77 Tex.  816, 14  S.  W.  Rep. 24, and  cases 
cited.  In  view  of  what  we  have  said  upon 
the  whole  case,  we  have,  in  fine,  reached 
the  conclusion  that  tbe  evidence  Is  not  of 
that  satisfactory  character  which  would 
have  Justified,  much  less  required,  the  court 
to  presume  tbe  grant  from  the  owner  of 
the  soil  of  the  right  of  way.  Taylor  v. 
Watklns,  26  Tex.  6«8.  Without  aucb  pre- 
sumption,  an  easement  dependent  entire- 
ly upon  prescription  cannot  exist,  and, 
consequently,  we  think  that  tbe  Judgment 
ongbt  to  be  atflrmed. 

Prr  CnniAM.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


NicuoLsoN  et  al.  ▼.  Sbowaltkr. 

(Suprenw  Court  vf  Texas.    Jan.  8S,  liiliS.) 

jDDas— DisqcAuncATiox. 

1.  The  o)>]ectloo  that  a  Judge  Is  disqnalifled 
to  try  an  action  to  enforce  a  claim  against  an 
alleged  insolvent  corporation,  because  be  is  also 
a  creditor  of  defendants,  ia  groundless,  where, 
before  Judgment,  the  debt  onrtng  by  defendants 
to  the  Judge  is  paid  or  transferred  without  re- 
course. 

2.  Prior  to  an  action  for  debt  against  an  al- 
leged insolvent  corporation,  tbe  trial  Jadge  had 
held  shares  of  the  corporation,  but  had  trans- 
ferred them  in  good  faith  and  with  tbe  consent 
of  defendants.  There  was  evidence  that  at  the 
time  of  the  transfer  of  tbe  stock  one  of  tbe  as- 
signees was  insolvent,  and  tbe  oorporutlon  was  in 
embarrassed  circumstances.  Held,  that  the 
Judge  was  not  disqualified  by  the  above  facts. 

Appeal  from  district  court,  Webb  conn- 
ty. 

Action  by  W.  Sbowalter  against  B.  F. 
Nicholson  and  Charles  F.  Yeager,  as  re- 
ceivers of  tbe  Laredo  Improvement  C.ura- 
pany.  Judgment  for  plaintitf.and  defend- 
ants  appeal.    Affirmed. 

Nir.bolson,  Dodd  <f  Mnllaly.  for  appel- 
lants. Atlee  A  Ear  Deal  and  If.  Sbowat- 
ter,  lor  appellee. 

Henrt.  J.  This  was  a  suit  for  debt 
brought  by  the  appellee  against  tbe  Lare- 
do Improvement  Company,  a  private  ror- 
poratlon.  ailexed  to  be  Insolvent.  Dpoa 
tbe  application  of  tbe  piaintiH,  receivera 
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of  the  propertim  of  the  corporation  were 
appointed.  Subsequently  tlie  receivers 
made  theniaelves  parties  defendant  to  tbe 
caose,  and  filed  an  answer  as  aach.  A 
ludj^nient  for  bis  debt  was  rendeiwd  In  fa- 
vor of  the  plaintiff  against  the  corpora- 
tiuD,  to  reverae  wbicb  the  receivers  prose- 
cntH  this  appeal. 

It  ia  contended  that  tbe  judgment  is  void 
on  account  of  tbe  disquallflcatlon  of  the 
prcKldinK  judKe.  As  both  parties  agree 
that  this  Is  the  only  Issue  presented  for 
our  decision,  we  will  conforro  this  opinion 
to  that  question,  without  considering 
otheifi  Ruprgested  by  the  record. 

The  first  ubjectlon  Ih  that  the  presidInK 
jDd;ie  was  disqualified  on  account  of  in- 
tercMtas  a  creditor  of  the  Laredo  Improve- 
n>ent  Company.  Tlie  substance  of  the  ev- 
idence on  that  point  was  that-said  corpo- 
ration was  insolvent,  and  that  after  It 
bau  become  so  it  was  indebted  to  a  pri- 
vate banking  convern  of  which  the  judKe 
WNM  a  mcmlter,  and  also  to  a  private  cor- 
poration in  which  he  was  a  stockholder. 
The  debt  due  to  the  corporation  bad  been 
paid  when  the  JudKment  in  this  cause  was 
rendered,  and  before  that  time  the  debt 
to  th<>  bankinjr'firm  hod  been  sold  and 
triinMterred.  without  recourse,  to  a  third 
pHrty.  If  it  could  be  adtnltted  that  a 
JudKe  cannot  sit  in  a  suit  of  another  per- 
son for  debt  afcainst  a  debtor  who  at  the 
same  time  owes  the  JudKe,  such  disqualifl- 
eailon  most  unquestionably  cease  to  exist 
when  the  debt  to  tbe  JudKe  has  been  pHld 
or  trunsferrvd  withimt  recourse.  The 
fact  that  the  payment  or  transfer  was 
mnde  for  the  purpose  of  removInK  the  dis- 
ability would  not  affect  the  result.  It 
dues  nut  come  within  the  rule  that  Jnrla- 
diciion  cannot  be  conferred  by  consent. 
We  du  not  intend  to  intimate  that  tbe 
mere  fact  that  the  judRe  la  a  creditor  of 
one  of  the  parties  to  a  suit  aKalnst  whom 
a  Judtrment  is  souKht  that  may  affect  bis 
pecnniary  ability  is  a  disquailUcutlon. 

The  other  objection  is  stated  in  the  foi- 
lowinKasslKnraent  of  error:  "Becnnse  the 
Hon.  A.  L.  McLane,  having  once  been  a 
shareholder  In  the  defendant,  the  Laredo 
Improvement  Company,  and  one  of  its 
otflcera  and  directors,  when  transactions 
were  antborlzed  ultru  v/res.  and  by  which 
he,  aa  said  officer  and  direc-tor,  t)ecame 
Uable  to  respond  In  damaKes  for  such  II- 
legal  act.  Is  add  was  incompetent  and  In- 
capacitated to  sit  In  the  above  cause, 
wherein  all  anch  questions  may  arise  for 
adjndlcation. "  AfHiiavits  were  made  In 
snp|>ort  uf  the  objection.  The  presidinK 
Judge  tiled  tbe  followinK  affidavit:  "No. 
§05.  Nicholson  ft  YenKer,  Kecetvers,  vs. 
Tbe  Rio  Grande  National  Bank  et  al.  A. 
L.  McLane,  being  duly  sworn,  says  that 
be  is  tbe  same  person  who  lii  district 
Jadgeof  tbe  49th  Judicial  district.  Tbat 
his  connection  aa  a  stockholder  in,  and 
officer  and  director  of,  tbe  Laredo  Im- 
pruvement  Company  is,  in  substance,  as 
follows:  Tbe  company  was  organlced 
some  time  In  tbe  year  lf*SS.  with  an  au- 
tboriaed  capital  of  S100,(MM),  nil  of  which  be 
believes  was  aobscribed  tor,  and  ten  per 
rootom  paid  into  tbe  treasury.  He  sub- 
scribed for  600  shares,  and  paid  in  $uOO  in 
rasli,  and  received  one  certificate  ol  stock 


for  the  said  500  shares  on  the  8th  day  of 
November,  1888,  being  certificate  num- 
bered 1.  On  tbe  80th  day  of  November, 
1888,  be  transferred  said  certificate  in  writ- 
ing, by  indorsement  thereon,  to  J.  M. 
Hamilton,  in  good  faith,  and  for  the  snm 
of  $K25.  In  casb  paid  to  him  by  the  bank 
where  the  purchase  was  made  for  Hamil- 
ton. This  certificate  of  stock  is  pasted  to 
its  stub  in  the  certificate  book  of  tbe  com- 
pany, and  marked  on  Its  face 'Canceled.' 
In  March,  1889,  the  capital  stock  of  the 
company  was  Increased  to  $1,200,000.  and 
on  the  Isth  of  April,  1889,  be  bought  from 
the  company  6,706  sbjirea  of  stock,  paying 
fOOS  therefor  in  real  estate  in  Laredo,  and 
received  one  certificate  of  stock  for  tbe 
said  666  shares.  That  on  tbe  18th  day  of 
June,  188U,  he  transferred  said  certificate, 
by  indorsement  in  writing,  to  Wm. Oliver, 
in  good  faith,  and  for  the  sum  of  f  764.75  In 
cnsb  paid  by  said  Oliver.  That  said  cer- 
tificate is  numbered  106,  and  is  pasted  to 
ita  stub  on  tbe  certificate  book  of  the 
company,  and  marked  on  its  face  in  red 
Ink,  as  follows:  '6-24-89.  Canceled,  and 
265  and  266  issued.'  Tbat  he  was  elected 
and  acted  as  treasurer  of  the  improve- 
ment company  from  August,  1888,  to 
ab*>ut.]une  1, 1889.  Tbat  be  was  elected 
and  acted  as  vice-president  from  .iuly  12, 
1880,  to  August  11,  1889,  after  which  time 
he  was  in  New  York  city  until  November 
21,  1S89,  and  had  no  further  ronnection 
with  tbe  company,  save  as  hereinafter 
stated.  That  in  August,  1889,  the  atock> 
holders  of  said  company  elected  a  new 
board  of  directors.  That  tbe  two  certifl< 
cates  of  stock  above  referred  to  represent 
all  of  the  stock  of  tbe  company  for  which 
he  in  any  manner  subscribed  or  became 
tbe  owner  of  or  had  any  interest  iu,  from 
tbe  time  of  the  organisation  of  the  com- 
pany up  to  the  present  time,  save  as  here- 
after stated.  Tbat  said  Hamilton  was  at 
the  time  of  transfer  considered  a  man  of 
means,  and  his  credit  at  the  bank  was 
good.  That  he  does  not  know  anything 
about  tbe  financial  standing  of  Wm.  Oli- 
ver at  the  time  he  bought  tbe  665  shares. 
That  on  the  80th  day  of  July.  18S9,  be  exe- 
cuted two  notes,  as  vice-president  of  the 
company,  for  $500  each,  payable  to  S.  M. 
Jarvis,  for  lots  bought  from  Jarvia  by  tbe 
Improvement  company.  That  said  notes 
were  paid  at  maturity,  and  are  now  in 
possession  of  the  receivers.  That  tbe  cer- 
tificates of  stock  issued  to  him,  to-wit, 
numbered  1  and  106,  were  transferred  on 
the  books  of  the  company  shortly  after  be 
sold  them,  and  other  certificates  issued  by 
tbe  company  in  li^u  thereof  to  the  pur- 
chasers or  their  assigns.  Tbat  during  the 
time  he  was  connected  with  the  improve* 
ment  company  Its  credit  was  good,  and 
tbe  shares  of  the  company  were  in  great 
demand  among  the  public  and  the  stock* 
holders,  and  that  tbe  shares  were  readily 
sold  at  a  premium.  Tbat  be  believes  all 
of  the  shares  were  subscribed  lor.  That 
some  time  during  tbe  year  1890,  an  assess* 
ment  was  levied  of  $1  per  share,  and  a 
call  made  on  tbe  stockholders  to  pay  tbe 
same;  this  being  the  second  assessment 
and  call.  That  on  the  8tb  day  of  Keptem- 
ber,  1890,  the  directors  ata meeting  forfeit- 
ed a  large  amount  of  tbe  stock  to  tbe  usk 
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of  the  company,  inclodiog  the  amount  al- 
ready paid  In  on  anch  stock.  That  he  la 
inlurmed  that  the  stock  issued  to  his  as- 
slguees  In  lieu  of  the  shares  conveyed  by 
hlni  was  also  (orfeited  to  the  company, 
and  atterwardd  ottered  for  sale  by  the 
company.  That  on  July  13, 1889,  he  exe- 
cuted two  notes  (or  the  improrement 
company  as  its  ylce-president  lor  the  sum 
of  $5,0UU  each,  payalile  ninety  days  after 
date  to  the  San  Antonio  National  Bank. 
That  the  said  notes  have  been  paid,  and 
are  now  In  the  possesHlon  of  the  receivers. 
Thai  the  notes  given  in  renewal  are  also 
in  the  possession  of,  the  receivers,  bear- 
InK  on  their  face  the  stamp  of  the  8an 
Antonio  National  Bank,  and  the  word 
Taid"  in  red  ink.  That  up  to  the  time  he 
ceubed  to  be  connected  with  the  company 
Its  credit  was  good,  its  property  and 
market  value  was  greatly  In  excess  of  its 
cost  to  the  company,  and  a  large  number 
of  its  stockholders,  holding  large  blocks 
of  stock,  were  men  of  wealth,  and  able  to 
pay  the  full  value  thereof;  and  he  believes 
the  company  was  solvent,  and  able  to  pay 
all  o(it8  indebtedness  then  existing  un  the 
11th  day  of  August,  18S9.  That  ahuut 
the  month  of  June,  189U,  the  improvement 
;ompaiiy  had  passed  into  the  hands  and 
jontrol  of  Thos.  W.  Dodd,  J.  U.  Nichoi- 
ion,  and  J.  F.  Mullaly,  who  are  the  attor- 
neys in  this  cause,  and  of  C.  F.  Yeager, 
one  or  these  receivers,  and  J.  U.  Hamilton 
and  lien ry  Fisher  and- others,  as  direct- 
ors of  said  ciimpany.  That  some  time 
durlnK  the  month  ot  November,  1X90,  the 
said  improvement  company,  being  unable 
to  pay  its  debts,  and  not  having  funds 
sufHclent  to  pay  Its  running  expenses, 
suits  having  been  filed  In  the  courts  to 
compel  payment  of  its  debts  and  to  fore- 
cloKC  liens,  the  said  parties  having  control 
of  the  company,  acting  with  other  large 
stockholders,  verbally  solicited  atHant  to 
assist  them  in  reorganizing  the  aHaIrs  of 
the  company,  representing  that  the  stock- 
bolders  had  agreed  to  pay  up  80  per  cent, 
on  their  stock  if  affiant  would  subscribe 
to  stock,  and  take  the  otUce  of  vice-presi- 
dent and  manager,  and  that  they  could 
secure  subHcrlptlons  to  the  forfeited  stuck 
of  the  company  to  the  amount  of  950,000, 
to  be  taken  by  the  clti2sens  of  Laredo. 
That  be  agreed  verbally,  and  not  In  wiit- 
Inp.  to  accept  the  office  of  vice-president, 
and  to  subscribe  for  IflO  shares  of  the 
stock,  on  condition  that  the  then  stock- 
holders paid  Into  the  treasury  of  the  com- 
pany the  tiiirty  percent.,  and  onctmditlon 
that  the  $50,000  of  stock  was  subscribed 
for  by  the  citixens  of  Laredo;  whereupon, 
ou  the  7th  day  of  November,  1890,  he  was 
elected  a  director  of  said  company,  and  a 
member  of  the  executive  committee,  and 
vice-president.  That  the  next  meeting 
held  after  the  7th  day  of  November  was 
November  the  21, 1890.  That  he  was  then 
informed  of  the  intention  of  the  directors 
to  levy  an  assessment  to  compel  the 
stockholders  to  pay  Into  the  treasury  the 
3(1  per  cent,  which  he  had  before  then  been 
informed  was  to  have  been  paid  In  volun- 
tarily by  the  stockholders  on  condition  of 
his  becoming  a  director,  etc.  That  only 
1.500  shares  had  been  subscribed  for  by 
the  citizens  of  Laredo,  and  such  subscrip- 


tlons  were  only  on  condition  ttiat  the 
holders  of  seventy-flve  per  centom  of  the 
outstanding  stock  would  agree  In  writing 
to  pay  immediately  the  amount  in  which 
they  were  In  arrears  to  the  company  on 
the  second  call  for  10  per  cent,  on  their 
stock,  which  waa  due  and  payable  Sep- 
tember 6th  past,  and  also  to  pay  20  per 
cent,  additional  on  or  before  January  1, 
1800.  That  he  was  then  asked  to  sub- 
scribe to  the  100  shares  which  be  bad 
agreed  to  take,  so  that  he  could  qualify 
as  a  director,  and  vote.  That  be  declined 
to  do  so,  or  to  have  anything  further  to 
do  with  the  company;  whereupon  bis  res- 
ignation was  tendered  and  accepted,  to 
take  effect  im  media  tely.  That  he  did  not  ac- 
cept or  receive  the  certificate  for  100  shares, 
norpayanysum  thereon.  Thatit  appears 
from  the  book  that  the  certificate  has 
not  been  detached  from  Its  stub,  but  the 
same  is  marked  in  red  ink  across  the  face 
thereof,  'Void;  not  Issued;  not  taken.' 
That  the  company  received  no  credit  from 
any  one  on  account  of  his  connection  with 
the  company  from  November  7  to  Novem- 
ber 21, 1800,  and  no  one  has  been  injured 
by  reason  thereof,  and  that  a  few  weeks 
thereafter  the  property  of  the  company 
was  placed  In  the  hands  of  receivers. 
A.  L.  MoLanb.  " 

Among  other  things,  the  affidavits  filed 
by  the  receivers  state  "that  the  said  J.  M. 
Hamilton  and  the  said  J.  P.  Flynn,  to 
whom  the  said  A  L.  McLane,  Judge  of  this 
court,  transferred  bia  said  stock  in  the 
capital  of  the  said  Laredo  Improvement 
Company,  are  now  notoriously  insolvent 
and  wholly  irresponsible;  and  that  the 
said  Flynn,  at  least,  was  insolvent  and  ir- 
responsible when  said  stock  or  shares 
were  traasferred  to  him  by  said  A.  L.  Mc- 
Lane, Judge  of  this  court. "  And  "that  the 
total  indebtedness  of  the  said  Laredo  im- 
provement Company  on  the  24tb  day  of 
June,  1889,  the  day  when  the  »aid  A.  L. 
McLiane,  Judge  of  this  court,  transferred 
415  shares  to  J.  M.  Hamilton,  and  250 
shares  to  J.  P.  Flynn,  was  about  one  hun- 
dred and  ten  thousand  dollars,  as  ap- 
pears from  an  examination  of  said  bonks 
and  pa  Iters  of  the  said  Laredo  Improve- 
ment Company ;  and  that,  as  it  appears 
from  the  books  and  papers  of  said  im- 
provement company,  it  was,  at  the  time 
of  said  transfer  of  stock.  In  an  embarrassed 
condition.  If  not  wholly  Insolvent,  and  un- 
able to  pay  its  debts:  and  which  debts 
then  existing,  when  paid,  were  paid  with 
borrowed  money,  and  which  borrowed 
mone.v  constitutes  and  forms  part  of  the 
present  liabilities  ot  the  Laredo  Improve- 
ment Company,  as  these  receivers  believe, 
and  here  charge  to  be  true."  The  affi- 
davits read  by  the  receivers  also  contain 
some  statements  of  some  specific  transac- 
tions of  the  Laredo  Improvement  Com- 
pany which  occurred  while  Judge  McLane 
was  present  and  acting  as  a  director  ot 
the  corporation,  but  which  do  not  dis- 
close any  facts  showing  the  existence  ot 
a  personal  responsibility  against  McLane. 
The  Judge,  in  consideration  of  all  of  the  evi- 
dence offered,  decided  that  he  was  not  dis- 
qualitled,  and  that  It  was  his  duty  to  take 
Jurisdiction  of  the  cause. 

The  American  rule  iu  regard  to  the  sale 


Digitized  by 


Google 


Tex.) 


CIT\'  OF  EAST  DALLAS  n.  BABKSDALB. 


of  shares  of  stock  Is  stated  as  follows  by 
Thuaipson  In  bis  work  on  tbe  Liability  of 
Storkboldera :  "A  transfer  of  shares  in  a 
failinfc  corporation,  made  by  tbe  transfer- 
rerwitb  the  purpose  of  escaping  bis  liabili- 
ty as  a  sbamholder,  to  a  person  who,  from 
any  cause,  is  Incapable  of  responding  In 
respect  of  such  liability.  Is  void  as  to  cred- 
itors of  tbe  company,  and  as  to  other 
shareholders,  althouKb.  as  between  the 
transferrer  and  tbe  transferee,  the  transfer 
may  hare  been  out  and  out."  Hfctlon  15. 
We  can  see  no  good  reason  why  trans- 
fers of  unpaid  stock,  made  in  good  faith 
and  with  the  consent  pi  the  corporation, 
should  not  be  upheld ;  and  we  think  that, 
in  regard  to  tbe  transactions  referred  to 
In  the  record  before  us.  It  will  be  time 
enoogb  for  the  Indne  to  bold  himself  dis- 
qualified when  a  salt  Is  brongbt  against 
him  to  recover  a  personal  lodgment  on  ac- 
count of  sacb  transactions.  The  Judgment 
is  afltrmed. 


CITT  OK  East  Dallas  ▼.  Barksdalb. 
(Supreme  Court  cf  Texa*.    Jan.  26, 1892.) 

OXADTBOBISVD  ArPROPRIATIOM  OP   LAND  BT  CiTT 

— COKTINUANCS. 

1.  In  an  action  agraiast  a  city  for  tbe  value 
of  a  stzipof  land  taken  for  the  purpose  of  widen- 
ing an  alley,  plaintiff  proved  that  she  was  in  the 
actnal  possession  of  the  land,  as  part  of  her 
homestead ;  that  it  bad  never  been  a  part  of  the 
alley;  that  the  city  conncil  passed  an  ordinance 
for  "widening  the  alley:"  and  that  the  city  mar- 
shal tore  down  her  fence,  moved  it  back  into  her 
yard,  and  entirely  dispossessed  her  of  the  strip 
ol  land  in  controversy,  witnout  any  offer  of  com- 
pensation, field,  that  tbe  evidence  was  suS 
cient  to  sustain  a  finding  that  it  was  the  purpose 
of  tbe  city  to  condemn  or  appropriate  the  land  as 
a  part  of  the  alley-way;  and  that,  plaintiff  hav- 
ing elected  to  ratify  sacb  appropriation  by  bring- 
ing an  action  for  the  value  of  the  land,  it  was 
proper  for  the  court  to  vest  tbe  title  in  the  city 
on  the  satisfaction  of  the  judgment  for  damages. 

2.  Since  the  city  was  a  mere  trespasser  in 
entering  on  the  land  without  first  offering  to 
make  compensation,  plaintiff's  actual  and  ex- 
clusive poasession  of  the  property  is  suflScIent 
prtma  /acie  evidence  of  ownership  to  Justify  a 
recovery  tor  the  value  of  the  land. 

3.  The  mere  fact  that  a  city  may  have  the 
\r-^aX  title  to  a  strip  of  land  adjoining  on  an  alley 
will  not  Justify  it  in  entering  thereon  and  dis- 
torbing  an  abutting  owner's  actual  possession 
and  inclosure,  without  a  resort  to  any  legal  meth- 
ods for  obtaining  poasession  of  the  land. 

4.  Tbe  denial  of  a  motion  for  a  continuanoe 
on  acoouut  of  the  absence  of  a  witness  cannot  be 
reviewed  on  appeal  where  the  bill  of  exceptions 
doea  not  disclose  how  many  continuances  had 
already  been  granted  to  the  applicant. 

Commissioners*  decision.  Section  A. 
ApT>eal  from  district  court.  Dallas  county. 

Action  by  Nannie  Barksdale  against 
the  city  of  East  Dallas.  Judgment  for 
plaintiff,  and  defendantappeuls.    Affirmed. 

VnoinbPi*  &  Uuno,  for  appellant.  Geu. 
H.  Piownmn,  for  appellee. 

MABh,  J.  The  appellee  institnted  this 
snit  on  the  18tb  day  of  May,  1R87.  There 
arp  two  counts  In  her  petition.  In  one  of 
them  she  seeks  to  recover  a  strip  of  land 
2U0  feet  long,  and  7  feet  wide  at  one  end, 
and  3  feet  at  tbe  other  end :  and  damages 
for  tbe  unlawful  entry  upon  the  land  and 
the  oiMter  of  herself  therefri>m  by  the  de- 
fendant.   In  tbe  other  count  she  claims 


damages  for  thn  value  of  the  land  taken 
by  the  defendant,  and  sucb  other  damages 
as  resulted  from  the  acts  of  tbe  defendant 
in  their  effect  upon  tbe  remainder  of  her 
homestead,  etc.  She  charges.  In  sab- 
stance,  that  the  defendant,  in  an  attempt 
to  exercise  the  right  of  eminpnt  domain, 
and  for  the  purpose  ol  widening  a  certain 
alley  in  the  city  of  East  Dallas,  and  upon 
which  piaintilt's  homestead  abutted,  un- 
lawfully entered  upon  and  took  possession 
ofthesald'stripof  land, and  toredown, re- 
moved, and  injured  her  fence,  and  appro- 
priated tbe  land  fortbepurpcseaforesaid, 
but  without  complying  with  the  law  in 
that  particular,  or  making  her  any  com- 
pensation whatever."  We  may  as  well 
observe,  in  this  connection,  that  the  very 
great  preponderance  of  tbe  evidence  sns- 
tained  these  allegations.  The  ease  was 
tried  without  a  Jnr.r,  and  the  court  gave 
Judgmentfor  $613.33^  in  favor  of  the  plain- 
tiff as  her  damages ;  and  further  decreed 
that  the  title  to  the  strip  of  land  in  con- 
troversy should  be  "  vested  In  the  defend- 
ant, the  city  of  East  Dallas."  The  defend- 
ant has  appealed. 

The  first  error  assigned  Is  to  the  effect 
that  the  court  erred  In  overruling  the  ap- 
plication for  a  continuance,  made  by  the 
defendant,  on  account  of  an  absent  wit- 
ness. The  bill  of  exception  does  not  dis- 
irlose  how  many  continuances  had  already 
been  granted  to  the  defendant  in  the  case. 
The  number  of  tbe  application  is  not 
stated.  The  ruling  of  the  court  cannot  be 
revised  astbe  question  is  presented.  Cole- 
man v.BeardHlee,  (Tex.  Snp.)16i!l.  W.  Rep. 
1011.  We  may  remark,  however,  that 
there  was  a  fatal  absence  of  diligence. 
The  cause  had  been  pending  mor^than 
two  years  before  any  process  was  ob- 
tained for  the  witness,  and  was  then  sued 
out  only  a  few  days  before  tbe  trial. 

The  appellant's  counsel  also  make  the 
following  ansignments  of  error,  wbicb  are 
grouped  in  the  brief,  and  practicall.v  re- 
late to  the  same  question,  vis. :  "Second 
assignment  of  error:  Tbe  court  erred  in 
rendering  judgment  for  the  value  of  the 
land,  and  the  damage  done  by  catting  It 
off  from  tbe  remainder,  after  decreeing 
that  tbe  plaintiff  owned  It.  Third  assign- 
ment of  error:  The  court  erred  in  vesting 
the  title  to  the  land  in  the  defendant 
against  its  will,  and  making  it  pay  there- 
for, after  decreeing  that  the  plaintiff 
owned  it.  Fourth  assignment  of  error: 
Tbe  court  erred  in  condcniiiing  the  land 
In  controversy  to  public  uses,  and  render- 
ing a  moneyed  Judgment  against  the  de- 
fendant, since  tbe  defendant  nevpr  songht 
any  condemnation  of  tbe  property,  and 
tbe  facts  showed  only  a  bonu  tide  contro- 
versy as  to  title. "  "Bixtb  assignment  of 
error:  The  judgment  of  the  court  is  con- 
trary to  and  violates  the  law,  since  the 
evidence  showed  tbat  this  was  a  contro- 
versy In  good  faith  over  tbe  title  to  the 
property,  and  tbe  judgment  deprived  the 
defendant  of  the  right  to  test  title  to  the 
property  without  being  compelled  to  con- 
demn against  its  will  the  land  it  claimed." 

The  solution  of  tbe  questions  here  pre- 
sented requires  a  summary  of  the  evidence 
adduced  upon  the  issue.  It  will  be  seen 
tbat  tbe  claim  of  the  appellant  Is  that  it 
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was  not  the  parpoBe  or  Intention  of  the 
dty  antburitiea  tu  condemn  the  laud  in 
dispute,  but  that  they  took  the  same  un- 
der a  claim  ot  right  or  title  previously  ex- 
isting, which  still  existed  at  the  time  of 
the  taKing.  In  other  words,  aa  appears 
from  the  evidence  offered  by  the  city  upon 
the  subject,  the  appellant  claimed  In  the 
court  below,  under  u  plea  of  "not  guilty," 
that  the  land  in  dlHpute  did  not  beloug  to 
the  plalutin,  but  was  In  fact  already  a 
part  of  the  alley  long  since  established  by 
the  proper  authority,  and  in  the  proper 
manner:  and,  consequently,  that  this  Is 
the  extent  of  the  assertion  of  any  right  or 
claim  to  the  land  by  the  city.— from  whlcb 
it  is  insisted  that  the  court  below  mulcted 
the  defendant  in  duniagea,  and  forced  the 
condemnation  of  the  land  upon  the  city, 
without  Its  consent,  aud  contrary  to  its 
intention,  as  expressed  by  acts  or  declara- 
tions. It  might  be  held  that  the  plea  of 
"not  guilty  '  admitted  the  plaintiff's  title 
or  right  of  posKesslon  In  the  locus  in  quo, 
as  the  action  was  reduced  at  the  trial  be- 
low to  one  ot  trespass  and  for  damages 
only;  and  that  defendant  cannot  justify 
its  acts  by  proving  paramount  title  In  it- 
self without  pleading  the  same.  Carter  v. 
Wallace,  2  Tex.  206.  We  prefer,  however, 
not  to  rest  our  decision  upon  tbatground, 
as  there  might  be  some  doubt  of  the  exact 
applicability  of  that  principle  to  tne  issues 
in  this  cuHe.  The  claim  of  the  defendant 
to  the  land,  however,  If  sustuined  by  the 
proof,  could  not  amount  to  a  complete 
juHtiflcation  of  the  trespass  upon  aud  dis- 
turlianceof  the  plalntlff'ii  a'-tual  posses- 
Bion  and  inclosnre,  committed  without  a 
resort  to  any  legal  methods  for  obtaining 
the  potiHession  of  Mie  land.  As  there  are 
no  com-luRioHH  of  the  court  below  in  the 
reconl,  it  may  be  that  court  allowed  the 
damnges  only  tor  the  trespass,  and  not 
for  the  value  of  the  land  ;  and,  as  there  la 
evidence  to  sapport  such  a  finding,  it  dues 
not  appear,  therefore,  in  this  view  of  the 
cuHe,  that  the  judgment  for  the  damages 
Is  erroneoOH.  Possibly  the  city  may  haT«« 
been  awarded  more  and  the  plaintiff  leas 
than  she  was  entitled  to  under  the  law. 

We  recur  now  to  the  other  vieiv  ot  the 
case  as  presented  in  tlie  foregoing  as- 
signments. Wrs  It  the  purpose  of  the  city 
to  take  the  land  lor  public  purposes? 
The  plaintiff  proved  that  she  waa  in  the 
actual  poHsesHlon  of  the  land,  and  that  it 
was  a  part  of  her  homestead,  and  that 
the  strip  "  had  never  been  a  part  of  the 
public  alley.  It  was  within  her  inclosure. 
Khe  and  her  huaband.  Judge  Barksdale, 
had  occuplerl  it  for  years  before  his  death, 
and  she  occupied  It  thereafter.  She  is  the 
sole  devisee  of  her  husband  under  his 
will."  etc.  She  introduced  deeds  down 
from  one  who  was  proved  verbally  (with- 
out objection)  to  have  been  the  owner  of 
the  land  to  her  husband.  She  also  proved 
the  following  facta:  That  the  city  of 
East  Dallas  had  passed,  through  Its  com- 
mon council,  an  ordinance  for  "  widening 
the  alley  "in  question,  and  that  the  city 
marshal,  acting  under  tlie  orders  of  the 
mayor  of  the  city,  and  in  the  preaence  of 
the  chairman  of  the  atreet  committee,  act- 
ually widened  the  alley  to  the  extent 
claimed  by  the  plaintifl;    tore   down  her 


fence,  and  "moved  it  back  into  hei  yard," 
and  entirely  dlsposaeased  her  of  the  "atrip 
of  land  in  dispute, "  over  her  earnest  pro- 
test, and  without  any  offer  of  compenaa- 
tion  to  her,  or  any  efforts  for  the  assess- 
ment of,  or  any  agreement  upon,  the 
amount  of  damages  upon  the  part  of  the 
city  anthorities.  In  short,  a  higb-handed 
outrage  upon  the  rights  of  property,  as 
guarantied  in  the  bill  ot  rights,  waa  com- 
mitted by  the  city  authorities.  If  the  plain- 
tlR's  evidence  states  the  real  facts  occar- 
ring  at  the  time  when  she  waa  diapoa- 
sessed.  She  testified,  concerning  the  man- 
ner In  whlcb  her  protest  agalnat  the  tear- 
ing down  of  her  fence,  etc.,  was  received, 
tothefollowingettect:  That  "she  was  sick 
in  bed  on  the  day  they  took  the  land.  Slie 
went  and  told  them  that,  If  her  husband 
was  alive,  they  would  not  do  It.  •  '  • 
That  they  told  her  to  tend  toberown  bns- 
Ineas,  or  something  like  that;  and  that,  II 
she  did  not  go  in  the  honse.  and  shut  her 
month,  they  would  come  and  take  her 
hoaae."  Tet  the  court  only  allowed  a 
sum  as  damages  which  is  lei«s  than  the 
value  of  the  land  actually  taken  according 
to  the  only  testimony  on  that  point. 
The  plaintiff  testified  that  the  value  of  the 
strip  of  land  was  f  1,000.  None  ot  the  wit- 
nesses placed  the  amount  of  damagres  at 
less  than  $1,U00,  taking  into  considera- 
tion the  value  ot  the  land  appropriated, 
and  the  effect  of  the  act  upon  the  balance 
ot  the  homestead,  etc.  VLo\.  St.  art.  41li3. 
We  state  these  facts  because  they  bear 
upon  questions  preuented  by  the  remain- 
ing assignments,  and  constitute  an  an- 
swer thereto.  Joe  Breman,  who  was  city 
marshal  at  the  time  ot  the  trespaas.  teati- 
fled  to  the  removal  of  plaintiff's  fence, 
and  the  "widening"  of  the  alley,  and  that 
"the  city  conncil  had  passed  an  ordinance 
re«|ulrlng  this  to  be  done;  that  he  waa 
notified  by  order  of  the  city  couacll  to  go 
there  and  remove  the  fence  back."  The 
defendant  introduced  one  witness,  who 
gave  evidence  to  the  effect  that  the  fence 
ot  the  plalntllf  was  in  the  alley,  as  estab- 
lished by  the  city  engineer,  and  that  "it 
was  moved  back,  and  put  upon  theline  as 
fixed  by  the  engineer,  and  that  no  dam- 
age or  Injury  was  done  the  fence  in  their 
removal."  There  was  no  other  proof  of 
defendant's  right  tu  the  strip  of  land,  or 
that  It  had  ever  been  previously  consid- 
ered or  dedicated  aa  a  part  of  the  alley. 
We  are  of  the  opinion  that  thei-e  is  abun- 
dant evidence  tu  support  the  conclusion 
that  it  waa  the  purpose  of  the  city  tu  con- 
demn, or  at  least  appropriate,  the  land  in 
dispute  to  public  purposes,  and  make  It  a 
pare  of  the  alley  In  question,  and  not 
merely  to  assert  a  right  to  an  easement, 
which  It  had  already  acquired  in  the  land, 
and  In  accordance  with  the  law.  That 
the  defendant  did  thus  take  and  appro- 
priate the  property  there  can  be  no  quea- 
tlon.  Eqnally  plain  la  it  also  that  the 
city  did  appropriate  the  property  without 
any  pretense  ot  making  compensation 
to  the  owner,  or  of  taking  any  atepa  to 
agree  with  the  owner  upon  the  amount  ot 
damages,  or  to  have  them  assessed  in  the 
mode  provided  by  law.  Gen.  Laws.  IRth 
Leg.  86;  Acta  1889,  pp.  S,  4.  No  eapeclat 
formality  is  required  by  law  to  manifest 
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the  Intention  to  apply  the  property  to 
public  ase,  though  certain  formalities  are 
Indispensable  to  a  legal  condemnation. 
The  intention  may  be  presumed  Irom  the 
fact  that  the  city  authorities,  claiming 
to  exercise  the  right,  did  actually  take 
and  appropriate  the  property  to  public 
use,  ivlthout  disclaiming  that  such  was 
their  purpose.  The  defendant  entered  no 
disclaimer  at  the  trial  below,  and  nowhere 
In  Its  pleadings  did  it  otter  to  restore  the 
land  to  the  plalntitt,  or  abandon  all 
claim  thereto,  except  as  it  might  show 
ooder  a  paramount  right,  had  this  been 
pleaded.  The  appropriation  to  public 
use  by  the  defendant  was  complete,  and 
was  done  with  that  intent,  an  we  think, 
bat  in  violation  of  the  mode  prescribed 
bylaw.  The  prescribed  formalities  must 
be  strictly  observed  in  order  to  divest  the 
owner  of  his  property  by  the  exercise  of 
the  right  of  condemnation  tor  public  ben* 
eflt;  and  in  this  case  the  defendHnt  had  no 
right  to  actually  take  the  property,  as  It 
did  do,  before  the  compensation  had  been 
agreed  upon,  or  the  damages  aosessed  by 
the  proi>er  tribunal,  and  actually  paid  to 
the  owner,  or  "secured  by  a  deposit  of 
money, "as  required  by  the  constitution. 
Rill  of  Rights,  §  17.  It  was  the  duty  of 
thecity  to  have  taken  the  initiative  in  these 
respects,  for  the  making  of  compensation 
was  ao  indispensable  condition  precedent 
to  the  taking  or  the  appropriation  of  the 
land,  unless  the  owner  had  given  consent. 
This  much  Is  plainly  dedncible,  not  only 
from  the  emphatic  language  of  the  constl- 
tDtiun,  but  from  the  decisious  of  our 
courts  in  analagous  cases.  Railway  Co. 
V.  Oonahoo,  59  Tex.  133;  Railway  Co.  v. 
Ortiz,  75  Tex.  606,  12  S.  W.  Kep.  1129;  Rail- 
road Co.  V.  Ferris,  26  Tex.  588;  Ackerman 
V.  Huff.  71  Tex.  .S17.  9  8.  W.  Rep.  236.  We 
ronrlnde  that  In  taking  and  appropriat- 
ing the  plaintltt's  land  to  public  use  the 
defendant  was  a  mere  trespasser,  and 
thHt,  in  such  case.  It  was  uptlonnl  with 
the  plalntitt  to  sue  for  the  land,  and  for 
damages  for  the  trespass,  or  for  dam- 
ages alone,  as  the  consequence  of  the  on- 
lawful  appropriation  uf  her  profierty.  in- 
rludlng  the  value  of  the  same.  Authori- 
ties saprn;  and  Hays  v.  Railway  Co.,  62 
Tex.  400:  Railway  Co.  v.  Benltos,  59  Tex: 
32G:  Railway  Co.  v.  Polndexter,  70  Tex. 
103.  7  S.  W.  Rep.  816;  Railway  Co.  v. 
Adams.  68  Tex.  200.  The  plaintiff  having 
sued  and  obtained  Jndgment  for  the  value 
of  tbeland.or  at  least  of  the  easement, 
(as  may  be  luferre<I  from  the  nature  of  the 
lodgment,)  and  thus  elected  to  ratify  its 
appropriation,  it  was  not  improper  for 
the  court  to  vest  the  title  In  the  defendant 
npon  the  satisfaction  of  the  Judgment  for 
damages.  The  court  did  more  than  this, 
and  in  fact  vested  the  title  In  the  defend- 
ant without  flret  requiring  the  payment 
of  the  damages  awarded ;  but  of  this  the 
appellant  cannot  complain.  The  appeal- 
bond  will  perhaps  afford  security  to  the 
Slnintin.  Railwn.v  Co.  v.  Donahoo,  supra ; 
:aflwAy  Co.  ▼.  McKinsey,  78  Tex.  298,  14 
8.  W.  Rep.  645:  Railway  Co.  v.  Benltos,  59 
Tex.  820;  7  Lawson,  Rights,  Rem.  &  Pr. 
3«7K. 

The    remaining    BMSlgnments    of     error 
present    practically    the  same   questions 


which  we  have  already  disposed  of.  except 
that  it  is  further  claimed  that  the  plain- 
tiff proved  no  sncb  title  as  authorised  the 
recovery  of  damages.  Actual  and  exclusive 
poaseHslon  of  the  property,  to  say  noth- 
ing of  the  other  proof  of  title,  was  suffl- 
dent  prima  fncle  evidence  of  ownership 
to  Jnstify  a  full  recovery,  including  the 
value  of  the  land,  as  against  a  mere  tres- 
passer.  Railway  Co.  v.  Callers,  (Tex. 
Snp.)  17  S.  W.  Rep.  19;  Holman  v.  Her- 
scber,  (Tex.  Sup.)  16  8.  W.  Rep.  984,  and 
cases  cited.  We  think  that  the  judgment 
should  be  aiSrmed. 

Prb  Curiam.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


St.  Louis,  A.  &  T.  Rt.  Co.  v.  Lrmon. 

{Supreme  Coui-t  of  Texas.    Jan.  26,  1898. ) 

Mastbb  axd  Sibtaxt  — Risks  of  fiMFiontaKT— 
VicB- Principals. 

1.  A  railroad  laborer,  riding  od  a  hand-oar 
with  three  others,  who  injures  his  hand  while 
assisting  the  others  in  lifting  the  car  off  the 
track  to  get  it  out  of  the  way  of  ao  approaching 
train,  cannot  recover  on  the  ground  that  the 
railroad  company  failed  to  furnish  a  sufficient 
Dumber  of  men  to  handle  the  car,  if  its  weight 
and  the  number  of  men  necessary  to  handle  It 
were  matters  open  and  patent  to  common  obser- 
vation, since,  In  such  a  case,  he  assumed  the 
risk  as  an  incident  of  his  employment. 

2.  In  an  aotion  by  a  railroad  laborer  for  in- 
juries sustained  by  the  negligence  of  a  temporary 
foreman  who  was  left  in  charge  during  the  at>- 
senoe  of  the  regular  foreman,  where  the  evidence 
is  conflicting  as  to  the  powers  of  the  temporary 
foreman,  the  court  should  clearly  and  specifio- 
ally  charge  that,  to  Justifya  finding  for  plaintiff, 
the  evidence  must  show  that  the  temporary  fore- 
man had  full  control  of  the  work,  with  power  to 
employ  and  discharge  the  men. 

Commissioners' decision.  Section  A.  Ap- 
peal from  district  court.  Dallas  county. 

Action  by  E.  J.  Lemon  against  the  St. 
Louis,  Arkansas  &  Texas  Hallway  Com- 
pany, for  personal  Injuiies.  Verdict  and 
Judgment  tor  plaintiff.  Defendant  appeals. 
Reversed. 

Perkins,  Gilbert  ^Perkliw,  for  appellant. 
Robt.  H,  West,  for  appellee. 

CoLLARD,  J.  This  snit  was  instituted 
by  appellee  in  the  diKtrict  court  of  Dallas 
county,  on  November  23, 1888.  tor  personal 
injuries  alleged  to  have  been  received  by 
him  on  July  7,  1888,  while  engaged  in  the 
service  of  the  company  as  a  niember  of  a 
bridge  gang.  Appellee  alleges  that  Chris 
Stevens  was  foreman  In  charge  of  the 
bridge  gang.  "  with  full  power  to  employ 
and  to  dimchurge  the  members  of  said 
gang,  and  had  full  control  of  the  same  by 
the  Instructions  and  with  consent  of  de- 
fendant; that  said  Stevens  ordered  appel- 
lee and  three  other  men  of  the  gang  to 
take  one  of  appellant's  band-cars,  and  go 
to  a  well  about  one  and  one-half  miles  dis- 
tant after  water;  that,  in  obedience  to 
said  order,  appellee  and  three  other  mem- 
bers of  the  gang  took  a  hand-car,  and 
went  for  the  water;  that  about  the  time 
they  reached  their  destination  they  saw  a 
train  rapidly  approaching  around  a  curve; 
that  the  lour  men  lilted  the  band-car  from 
the  track,  and  that,  in  doing  so,  appellee's 
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hand  waa  bmlned  and  sprained,  ou  ac- 
count of  which  he  was  confined  to  bis 
room  for  three  months,  and  suffered  Kreat 
physical  pain,  and  his  hand,  by  reason  of 
said  bruise,  Ih  permanently  ininred;  that 
such  Injury  was  caused  by  reason  of  an  In- 
sufficient number  of  men  beiuK  sent  to 
Handle  siild  hand-car;  that  four  men  were 
not  suflicient  to  ta'ke  it  from  the  traclc  in 
case  of  meeting  trains:  that  defendant 
knew,  or,  by  the  use  of  ordinary  diligence, 
ought  to  bare  known,  that  four  men  were 
not  sufficient  to  handle  the  car  and  lift  It 
off  the  track;  that  defendant  knew,  or 
ouKht  to  have  known,  that  the  train 
would  paas,  and  that  the  men  on  the 
hand-car  would  have  to  lift  the  same  off 
the  track,  which  facts  were  unknown  to 
plaintiff,  and  that  he  was  Kuilty  of  no 
contributory  ncKllKence, "  etc.  Appellant 
answered  by  general  and  special  ezcep- 
tioDB,  general  dental,  and  specially  an- 
swered that.  If  any -injury  was  done  to 
appellee  through  the  negligence  of  any 
one,  it  was  that  of  a  fellow-servant;  and 
also  specially  pleaded  contributory  negli- 
gence on  the  part  of  appellee.  Appellee 
recovered  judgment  for  f500.  Appellant 
pronecutes  this  appearand  assigns  errors. 
The  record  shows  no  action  of  the  court 
upon  the  demurrer,  or  the  exceptions  to 
the  petition.  Plaintiff's  evidence  support- 
ed the  facts  alleged  In  bis  petition :  That 
Stevens  was  in  charge  of  the  bridge  gang 
as  boss,  had  authority  to  employ  and  dis- 
cliHPge  men  working  In  the  gang  under 
him.  and  ordered  plaintiff  and  three  other 
men  to  go  after  water  on  the  band-car,  as 
alleged,  which  they  did ;  that,  upon  the 
approach  of  a  train,  the  men  lifted  the 
hand-car  oft  the  track  In  a  horry,  as  they 
had  to  do,  and.  In  doing  so,  plaintiff  testi- 
fied "It  bruised  my  left  hand  so  badly  that 
it  caused  a  rising  on  it. "  etc..  which  ren- 
dered it  nselesa.  He  said  (our  men  were 
not  sufficient  to  lift  the  car  from  the  track 
with  safety,  when  a  train  wan  approach- 
ing. The  plaintiff  testified,  on  cross-ex- 
examination,  that  "there  was  nothing 
hidden  about  the  construction  of  the 
hand -car.  Its  structure,  machinery,  and 
weight  were  opentothecommon  observa- 
tion of  every  one.  I  bad  as  favorable 
opportunity  to  Judge  of  Its  weight  and 
the  number  of  men  necessary  to  lift  it  from 
the  track  ns  any  one  could  have.  I  never 
picked  it  np  and  lifted  it  off  the  track  he- 
fore.  I  had  been  using  it  several  days." 
The  eompan.T  had  two  hand-cars  for  the 
ni«e  of  the  gang,  one  red  and  one  blue. 
This  one  was  red,  and  was  smaller  than 
the  other.  The  plaintiff  further  says  In 
bis  croHs-examination:  "I  know  that 
trains  had  a  right  to  the  track,  and  that 
section  and  bridge  gangs  were  expected 
and  required  to  give  It  to  them.  All  trains 
had  the  right  to  an  open  track.  In  prefer- 
ence to  bridge  gangs,  and  It  was  the  duty 
of  the  bands  to  be  always  on  the  look-out 
lor  them.  Extra  and  special  trains  are 
liable  to  come  at  any  time.  Trains  are 
run  by  telegraph  orders,  and  bridge  and 
section  men  are  required  to  take  their 
hand-cars  from  the  track.  I  knew  about 
the  sixe.  but  not  the  heft,  of  the  two  band- 
rars.  There  was  nothing  to  prevent  my 
making  an  examination  of  the  cars  before 


I  was  hurt.  Any  man  in  the  employ  of 
the  company  in  that  capacity  could  make 
an  examination  of  the  cars."  Plaintiff 
had  been  engaged  in  railroading  in  differ- 
ent capacities  for  a  number  of  years,  io 
the  construction  of  works.  The  evidence 
adduced  for  him  showed  that  the  rvd  and 
blue  cars  were  about  the  same  in  weight, 
about  1,000  pounds,  but  the  bine  car  was 
the  larger;  that  they  were  larger  and 
heavier  than  hand-cars  usually  are,  and 
that  It  would  require  six  men  to  lift  the 
red  car  off  the  track  in  safety  to  avoid 
a  collision  with  an  approaching  train. 
Light  cars  used  by  railways  are  as u ally 
handled  by  four  men.  but  these  were  heav- 
ier. It  was  proved  that  one  Wilaoo  was 
foreman  of  this  bridge  gang  at  the  time 
plaintiff  was  injured ;  that  he  was  absent, 
and  had  left  Chris  Stevens  in  charge  of  the 
gang  and  the  work  during  his  absence.  It 
was  in  proof  by  defendant  that  a  foreman 
absenting  himself  from  his  work,nnd  leav- 
ing one  of  the  men  in  c-barge,  does  not 
delegate  bis  author4ty  to  employ  and 
discharge  the  hands.  Wilson,  the  regn 
lar  foreman,  testified  that  the  man  in 
charge  in  his  absence  was  required  to  re- 
port to  him  on  his  return  any  member  of 
the  gang  who  had  not  done  bis  work 
properly.  Plaintiff,  on  the  other  hand, 
testlHed  directly  that  Stevens  was  ao  an- 
thorlced  to  employ  and  discharge  the 
hands  at  the  time  be,  plaintiff,  was  or- 
dered to  take  the  car  and  go  with  the 
three  men  after  water.  Defendant's  evi- 
dence tended  to  show  that  these  cars  were 
not  of  unusual  slse  or  heft,  weighed  only 
about  500  pounds,  and  could  be  handled 
by  four  ordinary  hands,  and  were  so 
handled.  Tbe  court  failed  to  Instruct  the 
Jury  and  refused  a  charge  requested  by  de- 
fendant to  the  effect  that.  If  the  weight  of 
the  red  car,  and  the  number  of  men  neces- 
sary to  handle  It,  was  a  matter  open  and 
patent  to  common  observation  plaintiff 
could  not  recover. 

An  assignment  of  error  presents  tbe 
question  of  the  correctness  or  incurrectness 
of  the  court's  ruling.  The  principle  In  the 
requested  charge  is  the  law,  and  aboold 
have  been  given  to  thejury.  The  evidence 
demanded  it.  This  principle  Is  at  fuouda- 
tlon  of  plaintiff's  right  to  recover.  If  It  were 
true,  and  he  knew  that  four  men  were  not 
sufficient  to  remove  tbe  band -car  (rum  the 
track  to  prevent  a  collision  with  a  train, 
or  if  the  fact  was  open  to  common  obser- 
vation, and  he  could  have  known  It  by 
the  use  of  ordinary  care,  he  as8umc»d  the 
risk  as  incident  to  his  employment,  and 
cannot  recover.  It  Is  useless  to  discuss 
this  question.  It  has  been  often  decided 
in  this  state.  Bogera  v.  Railway  Co..  76 
Tex.  602,18  S  W.  Rep.  640:  Railway  Co. 
V.  Hester,  72  Tex.  40.  II  S.  W.  R«  p.  1041 ; 
Railway  Co.  v.  Brentford,  79Tex.  «19, 15  S. 
W.  Rep.  661, .and  authorities  cited.  The 
court  should  also  have  Instructed  tbe  Jnr.r 
that,  to  Justify  a  finding  for  plaintiff,  the 
evidence  must  show  that  Stevens  had*  con- 
trol of  the  work  the  men  were  doiUK,  tbat 
they  were  subject  to  his  direction,  and 
that  he  had  the  power  to  employ  and  dis- 
charge the  men, in  the  absence  of  the  regu- 
lar foreman.  In  general,  affirmative  terms 
the  court's  charge  submitted  these  an«a- 
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tions.  It  might  taavB  been  more  explicit 
by  Kiving  the  converse  view  of  the  case, 
specially  as  to  the  absence  of  the  reKular 
foreman;  the  question  belnK  directly  In 
isane  by  the  evidence.  Railway  Co.  v. 
Smith.  76  Tex.  61K,  619, 13  S.  W.  Bep.  662; 
Railway  Co.  v.  Williams,  75  Tex.  4, 12S. 
W.  Rep.  836.  Becaase  of  the  error  pointed 
oat  In  the  first  part  of  this  opinion  the 
judgment  of  the  court  below  should  be  re- 
vereed,  and  cause  remanded. 

Per  Cubiam.    Beversed  and  ^remanded, 
as  per  opinion  of  commission  of  appeals. 


Kendall  et  ax.  v.  Paos. 

(8upreni«  Court  of  Texas.    Jan.  a^  1899.) 

Rb^OTIABLB  InSTKUMBNTS— Actioks  oit— Plbas- 
IHO. 

A  putition  in  an  action  on  a  piromissory 
oote,  wbich  admits  part  payment,  and  then  al- 
leges that  the  note  was  placed  In  the  hands  of 
attorneys  for  collection,  whereby  10  per  cent 
attorney's  fees  on  the  face  of  the  note  became 
-doe  and  payable,  as  stipulated  for  therein.  Is 
broad  enough  to  admit  evidence  that  the  part  pay- 
ment was  made  after  the  notes  were  placed  in 
the  attorneys'  hands ;  and  a  ]adgment  for  an  at- 
torney's fee  computed  on  the  entiure  amount  of  the 
note  will  not  be  distortied  on  appeal,  in  the  ab- 
sence of  a  statement  of  facts,  since  thepresump- 
tioa  is  that  erery  fact  provable  under  the  plead- 
ings, and  necessary  to  sustain  the  judgment,  was 
proved. 

Commissioners'  decision.  Section  A. 
Error  from  district  court,  Dallas  county. 

Action  by  B.  M.  Page  against  T.  6.  T. 
Kendall  and  Wife  on  a  promissory  note. 
Judgment  for  plaintiff,  and  defendants  ap- 
peal.   Berersed 

RobertHQB  A  Citke,toT  plaintiffs  in  error. 
W.  L.  Williams,  A.  M.  Jnckaon,  Jr.,  and 
N.  P.  Jackaoa,  for  defendants  in  error. 

Collard,  J.  B.  M.  Page  sued  T.  Q.  T. 
Kendall  and  wife  on  a  promissory  note 
described  as  follows:  "fl.OOO.UO.  Uullas, 
Texan,  April  1,  18S0.  On  April  1,  IWW. 
I  promise  to  pay  to  the  order  of  R.  Page, 
at  Dallas,  Texas,  the  sum  of  one  thousand 
JuUars,  with  interest  from  date  at  the 
rate  r>(  ten  per  cent,  per  annum,  and  ten 
per  cent,  attorney's  fees  if  collected  by  an 
attorney.  This  note  is  given  for  land," 
etc.  It  la  Binned  by"T.  G.  T.  Kendall.  •* 
The  trial  resulted  in  a  judgment  for  plain- 
tiff for  f  319.45,  and  foreclosure  of  vendor's 
ilea.  Kendall  aud  wife  have  brought  the 
case  to  tiie  supreme  court  by  writ  of  er- 
ror, and  assign  error  as  follows:  "At 
the  date  of  rendition  of  Judgment  herein, 
the  total  sum  due  plaintiff,  principal,  in- 
terest, and  attorney's  fees,  was  f  120.34,  as 
shown  by  plalntitt's  petition  and  the  rec- 
ord in  said  cause;  wherean  Judgment  is 
rendered  in  said  plaintlft's  favor  for  f  319.- 
45,  wbich  la  9199.11  more  than  was  due. 
The  petition  sets  out  the  note  sued  upon, 
and  the  credit;  and  the  balance,  as  above 
stated,  is  shown  by  calculation."  There 
is  no  statement  of  facts  In  the  record.  The 
Knit  was  tiled  May  8,  1888;  Judgment  was 
rendered  November  14, 1888.  The  petition  is 
ill  good  form,  and  acknowledges  a  pay- 
ment on  the  note  of  f  I.OIS  on  April  7, 1888. 
After  the  uaual  allegations  setting  out  the 
auU»,tlie  petUioQ  contains  the  following: 


'Whereby  said  T.  G.T.Kendall  became 
liable  and  promised  to  pay  to  plaintiff  the 
sum  of  one  thousand  dollars,  with  inter- 
est thereon  ut  the  rate  of  ten  per  cent,  per 
annum  from  the  Ist  day  of  April,  1888,  ac- 
cording to  the  terms,  tenor,  and  effect  of 
said  note,  together  with  the  sum  of  tea 
per  cent,  attorney's  fees,  as  provided  for  la 
said  note;  that  on  the  7tb  day  of  April, 
1888,  the  said  T.  G.  T.  Kendall  paid  upon 
said  note  the  sum  of  one  thousand  and 
eighteen  dollars:  that  the  ten  per  cent, 
attorney's  fees,  as  provided  for  in  said 
note,  is  due  to  plaintiff,  the  same  having 
been  placed  In  the  hands  of  W.  L.  Williams 
and  Reeves  and  Chamfng,  attorneyH,  for 
collection,  which  ten  per  cent,  is  one  hun- 
dred dollars,  with  interest  thereon  at'  the 
rate  of  ten  per  cent,  per  annum  from  the 
1st  day  of  April,  1886.  "  Then  follow  alle- 
gations setting  out  the  lien,  and  prayerfor 
"Judgment  for  the  full  amount  of  the  bal- 
ance due  on  said  note,  together  with  inter- 
est thereon,  attorney's  tees, all  costs, "and 
foreclosure  of  lieo,  and  for  general  relief. 
Plaintiff  in  error  makes  no  point  on  the 
evident  clerical  error  in  the  record  which 
makes  the  petition  state  that  Interest  Is 
due  on  the  note  "from  the  1st  day  of  April, 
1888,"  instead  of  1886,  as  stated  in  the  note 
copied  in  the  petition,  but,  on  the  con- 
trary, the  brief  computes  the  interest  from 
April  1,  1886.  The  contention  of  appellant 
Is  that  the  attorney's  fees  could  only  be  al- 
lowed on  the  balance  due  on  the  note  at  the 
time  of  Judgment,  according  to  the  allega- 
tions of  the  petition.  Inasmuch  lis  the 
time  when  the  note  was  placed  in  the 
hands  of  attomeys  for  collection  is  not 
stated.  BO  as  to  show  that  attorney's  fees 
were  to  be  allowed  on  the  payment  of  91.- 
018.  In  the  absence  of  a  statement  of 
facts.  It  will  be  presumed  that  every  fact 
provable  under  the  pleadings,  and  neces- 
sary to  sustain  the  Judgment,  was  proved. 
Cotulla  v.  Goggan,  77  Tex.  3'2,  13  S.  W. 
Bep.  742.  We  think  the  allegations  In  ref- 
erence to  attorney'sfees  are  broad  enough 
to  admit  proof  that  the  payment  of  91.018 
was  made  after  the  note  was  placed  in  the 
bands  of  attorneys  for  collection.  8uch 
evidence  would  sustain  the  amount  of  the 
Judgment.  We  conclude  It  should  be  af- 
firmed 

Pi£R  Curiam.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


BUSHBB  V.  CiTT  OF  DALLAS. 

{Supreme  Covrt  oj  Texaa.    Jan.  26,  189S.) 

ItLBSAI.  ABRBST  BT  POLICBVAK— LIABILITY  OF 
ClTT— BBSFOirDBA*  BurBBIOB. 

A  complaint  in  a  suit  aerainst  a  city  wUoh 
alleges  that  a  policemim  of  the  oity  arrested 
plaintiff  for  a  supposed  violation  of  a  city  ordl- 
nanoe,  without  a  warrant,  and  without  afBdavIt 
made  as  required  by  law;  that  plaintiff  had  not 
violated  the  ordinance;  and  that  the  policeman 
was  incompetent,  to  the  Imowledge  of  the  city, — 
states  no  cause  of  action. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Dallas  county. 

A.  S.  Latbrop  and  S'.  H.  Ru88eH,  for  ap- 
pellant. A.  P.  WoMoncra/t  and  M.  Trloe^ 
for  appellee. 
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CoL.iJkRD,  J.  Salt  by  appellant,  Henry 
Rusher,  agalnat  appellee,  tbp  city  of  Dnl- 
las,  for  daraagHB  alleged  to  have  been 
cauned  by  the  Illegal  arrest  of  plaintiff  by 
Ed.  Desmond,  a  police  ofHcer  uf  the  city, 
aHsault  by  the  ofHcer,  and  other  mistreat- 
ment of  plaintiff  while  in  arrest.  The 
court  below  sustained  a  general  demurrer 
to  the  petition,  and,  plaintiff  declining  to 
amend,  the  suit  was  dismissed.  Plaintiff 
has  appealed. 

The  only  assignment  of  error  !s  as  fol- 
lows: "The  court  erred  in  sustaining  the 
demurrer  uf  defendant,  the  city  of  Dallas, 
to  plaintiff's  petition,  holding  thatsaid  pe- 
tition (lid  not  state  any  cauwe  of  action 
f<ir  which  the  defendant  was  liable,  be- 
cause plaintiff  says  that  the  original  pe- 
tition tiled  in  this  case  nn  May  11, 1S89, 
sets  forth  a  good  cause  of  action  against 
the  defendant,  the  city  of  Dallas."  This 
assignment  does  not  point  out  wherein 
the  court  erred  in  Rustaining  the  demui^ 
rer.  The  propoaltioa  made  under  the  as- 
signment also  fails  to  state  what  the  er- 
ror Is.  It  is  as  follows:  There  are  some 
cases  In  which  municipal  govemmpnts 
(cities)  may  be  held  liable  in  damages 
tor  the  wrongful  acts  of  their  olficera; 
and  the  facts  set  out  in  said  plaintiff's  pe- 
tition show  such  a  case.  In  the  state- 
ment made  in  appellant's  brief,  under  his 
proposition,  we  are  referred  to  the  record 
fur  the  petition,  in  which  we  are  told  the 
cause  of  action  relied  on  is  stated.  The 
petition  is  quite  lengthy,  covering  a  num- 
ber of  pages  of  printed  matter.  We  have, 
therefore,  to  examine  it  for  ourselves,  to 
ascertain  what  error,  if  any,  the  court 
has  committed  to  which  the  assignment 
may  apjily.  Neither  the  assignment  of 
error  nor  the  brief  complies  with  the  stat- 
ute or  tbe  rules.  Rev.  iSt.  art.  1037;  Rules 
24,23. 

We  are  not  required  to  consider  the  case 
farther,  but  may  do  so  according  to  our 
nnderstanding  of  it.  Looking  to  the  pe- 
tition, we  find  that  the  policeman,  Ed. 
Desmond,  arrested  plaintiff  witboat  war- 
rant, and  without  affidavit  being  made 
as  required  by  law,  upon  the  assumption 
that  he  had  violate<1  a  city  ordinance  of 
tbe  city  of  Dallas,  providing  for.  the  con- 
viction and  punishment  "of  persons  who 
permitted  disorderly  conduct"  in  their 
place  of  business,  and  that  the  officer  used 
unnecessary  violence  in  tlie  arrest;  that 
plaintiff  had  not  violated  the  ordinance; 
that  the  arrest  was  unauthorixed;  that 
the  officer  was  incompetent,  which  was 
known,  or  ought  to  have  been  Icnown,  to 
the  city,  and  that,  because  of  such  In- 
competency, tbe  Injury  was  done  to  plain- 
tiff. It  is  also  alleged  that  the  city  was  a 
municipal  corporation,  acting  under  a 
special  charter  granted  by  tbe  legislature, 
but  its  special  corporate  powers  by  tbn 
charter,  if  any,  are  not  set  out.  We  do 
not  think  the  doctrine  of  respondeat 
superior  is  ajrplicable  to  the  case  made  in 
the  petttlos.^It  was  said  in  Harrison  v. 
Colnmbus,  44  Tex.  420,  that  "If  there  was 
DO  authority  in  the  mayor  and  marshal, 
under  the  ordinance,  to  arrest  appellant, 
they  were  tresparisers,  andcoul^have  been 
held  personally  liable  for  false  imprlaon- 
jnent,  or   assault   and   battery;  but  tor 


tlieir  act  in  arresting  appellant  under  the 
city  ordinance  the  city  could  not  be  held 
liable. "  Thedoctrinelaid  down  by  Dillon  (i 
Dill.  Mun.  Corp.  980) Is  tbat"police  officers 
appointed  by  the  city  are  not  its  agents  or 
servants  so  as  to  render  It  responsible  for 
their  unlawful  and  negligent  acts  in  the 
dischargeof theirduties;  and, accordingly, 
a  city  Is  not  liable  for  an  assault  and  bat- 
tery committed  by  its  police  officers, 
though  done  in  the  attempt  to  enforce  an 
oriliiiunce  of  tbe  city,  nor  for  an  arrest 
made  l)y  tbun  which  Is  illegal  fur  want  of 
a  warrant^  A  distinction  is  made  wber» 
the  act  is  done  in  promotion  of  the  interest 
uf  the  city  in  its  special  corporate  rights, 
and  when  done  in  the  interest  of  the  pub- 
lic. Where  a  city  has  special  power» 
granted  by  charter  other  than  those  con- 
cerning the  public  good  and  government 
of  its  citizens,  so  that  Its  officers'  acts 
thereunder  are  the  acts  of  agents,  and  not 
of  public  officers,  tbe  city  may  become  lia- 
ble; but  not  where  the  act  is  that  of  an 
officer  in  enforcing  ordinances  of  social 
government,  or  a  general  law  of  the  land. 
2  Dill,  supra,  note  2,  and  authorities  cited. 
This  doctrine  is  currect,  and  has  been  i-ec- 
ognized  in  this  state.  City  ol  GalvestoD 
V.  Posnainsky,  62  Tex.  132;  City  of  Gal- 
veston V.  Hemmis,  72  Tex.  559, 11  S.  W. 
Rep.  29.  The  allegation  In  plaintiff's  peti- 
tion that  the  policeman  was  unfit  and 
incompetent,  that  tbe  city  knew  it.  and 
still  retained  him  in  its  service,  and  tba  t 
tbe  injury  was  caused  by  such  onfltnesa, 
does  not  take  the  case  out  of  the  rule. 
This  is  thH  doctrine  of  respondeat  aapertor 
where  the  relation  of  master  and  servant 
exists,  but  it  does  not  apply  where  the- 
act  is  that  of  a  public  officer,  .as  making 
an  arrest  for  a  violation  of  an  ordinance- 
of  social  government.  The  allegation 
thHt  Desmond  was  tbe  agent  of  tbe  city 
cannot  give  character  to  a  suit,  when  tbe 
acts  themselves  show  that  he  was  not 
such  agent.  We  are  of  opinion  that  th» 
demurrer  to  the  petition  was  properly 
sustained,  and  that  the  judgment  ot  tbe- 
lower  court  should  be  affirmed. 

Prr  Curiam.    Affirmed,  as  per  opinion 
of  commission  ot  appeals. 


Cooper  v.  Co.vertt  et  al. 
(Supreme  Court  qf  Texas.    Jan.  36, 18B3.) 

Taxation— Cancellation  or  Tax-Dbbo— Tbkdbk 
— Jddomsnt. 
In  an  sotlon  against  a  city  and  one  C.  to 
cancel  a  tax-deed  executed  by  the  tax  collector  of 
the  dty  to  C,  plaintiff  alleged  that  the  tax  and 
sale  tbereunder  were  void ;  that  he  had  offered 
tbe  amouDt  nf  the  tax  tn  due  season  to  the  tax 
collector,  and  tendered  the  amount  to  the  court 
for  the  city  in  paymeni  of  the  tax.  C.  inter- 
pleaded, and  prayed.  If  the  tax  was  Invalid,  for 
judgment  aeftlnst  the  ci^  for  the  amount  paid  by 
bim  at  the  tax-sale.  The  court  dismissed  th» 
suit  as  to  tbe  city,  canceled  the  deed,  and  or- 
dered the  sum  tendered  to  be  paid  to  C.  BeUt 
that,  as  there  was  no  tender  made  by  plaintUT 
to  C.,  and  no  prayer  by  C.  for  relief  against 
plaintiff,  the  judgment  would  be  reversed. 

Commissioners' decision.  Sections.  Ap- 
peal from  district  court,  Dallas  county. 

Action  by  D.  Cooper  against  P.  F.  Con- 
erty  and  the  city  ot  Dallas  to  cancel  a 
tax-deed.    From  a  Judgment  dlsmlaslns 
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the  action  as  to  the  city,  plalntiB  appeals. 
Reverned. 

6e«>.  H.  Plowinfin,  for  plaintiff  in  error. 
U.  F.  Short,  for  defendants  In  error. 

Tarltun,  J.  This  suit  was  brought 
September  14, 1888,  in  the  district  court  of 
Dallas  county,  by  D.  Cooper,  plaintiff  in 
error,  avainat  P.  F.  (>oDerty  and  the  city 
of  Dallas,  defendants  in  error,  to  cancel 
a  certain  tax-deed,  executed  by  the  tax 
collector  of  the  city  of  Dallas,  purporting 
to  convey  to  Conerty  certain  property  of 
plaintirr.  The  petittfin,  after  averring  the 
ownership  In  plaintiff  of  the  property  in 
questltMi.  consisting  of  three  lots  in  the 
city  of  Dallas,  charged  that  the  city  under 
a  void  ordinance  had  levied  a  pavement 
tax  uf  f  6.«2  per  foot  front  on  the  property 
of  plaintiff  and  other  owners;  that  after 
the  levy  plaintiff  and  others  prayed  for  a 
redaction  by  the  city  of  the  tax  to  $4.08 
per  foot  front;  that  the  petition  was 
granted  on  the  condition  that  the  peti- 
tioners would  within  SO  days  from  March 
2S,  1886.  pay  the  tax  at  the  reduced  rate, 
arooautiuK  to  $102  against  each  lot;  that 
plaintiff,  April  2. 18S6,  paid  to  J.  C.  Bogel, 
city  collector,  $102,  the  sum  due  on  one  of 
the  lots,  and  that,  within  the  SO  days  men- 
tioned, he  tendered  the  balance  of  the  de- 
mand, $204,  to  J.  P.  Honne,  the  collector 
succeeding  Bogel;  that  House  refused  to 
accept  the  amount  tendered,  and  proceed- 
ed, November  IS,  1886,  to  advertise,  and 
thereafter  to  sell  at  tax-sale  two  of  the 
lots  to  defendant  Conerty,  and  to  execute 
to  bim  the  deed  of  conveyance  sought  to 
be  canceled:  that  the  ordinance  under 
which  the. levy  was  made,  the  sale,  and 
the  de<><l  are  void.  Plaintiff  praye<l  for 
Judgment  canceling  the  deed  executed  by 
Hou8e,  tax  collector.  He  tendered  into 
court  the  sum  of  $204,  to  be  paid  to  the 
city  of  Dalliis,  and  prayed  that  the  city 
Im  compelled  to  accept  it  iu  fall  satisfac- 
tion of  the  pavement  tax  due.  The  city 
answered  by  general  demurrer,  general 
denial,  and  plea  of  not  guilty.  Defendant 
Conerty  answered,  alleging  the  validity  of 
the  sale  under  which  he  purchase*!,  and 
that  he  paid  for  the  two  iota  bought  by 
him  the  sum  of  $376.  He,  by  cross-bill. 
Impleaded  the  city,  alleging  that  if  pay- 
ment, as  averred  by  plaintiff,  was  made 
to  the  collector  Bogel,  defendant  had  no 
knowledge  of  It,  and  that  the  city  con- 
cealed the  fact  from  him.  He  prayed  that 
if  the  deed  should  be  held  invalid  he  have 
Judgment  against  the  city  for  the  amount 
paid  by  him.  The  city  demurred  to  the 
cross-bill  of  defendant  Conerty,  and  filed 
a  general  denial  thereto.  The  court  on 
Jane  10, 1890,  rendered  Judgment  sustain- 
ing all  the  exceptions  of  the  city,  holding 
that  It  was  improperly  Joined  in  the  suit, 
dismissing  the  suit  as  to  the  city,  and  de- 
creeing that  plaintiff  and  defendant  take 
nothing  against  the  city,  and  that  It  go 
hence  without  day,  and  recover  Its  costs. 
The  court  further  adjudged  that  the  deed 
to  Conerty  becancefed  and  annulled, 'Quiet- 
ing tbe  title  of  the  plaintiff.  Cooper,  with 
all  costs  against  Conerty  in  tavorof  Coop- 
er. It  also  ordered  "  that  the  sum  of  $204, 
deposited  and  tendered  Into  court  by 
olaiutiff,  D.  Cooper,  to  defendant   P.  F. 


Conerty,  be  paid  said  defendant  P.  F.Coj. 
erty  in  discharge  and  full  satisfaction  of 
the  claim  of  P.  F.  Conerty.  and  the  pav- 
ing tax  heretofore  existing  against  said 
lots."  From  this  Judgment,  this  writ  of 
error  is  prosecuted.  Before,  however, 
suing  out  this  process,  plaintiff  in  error 
on  December  7, 1890,  several  months  after 
the  rendition  of  tbe  JudKment,  and  evi- 
dently after  the  adjournment  of  the  court 
for  the  term  at  which  the  Judgment  was 
rendered ,  filed  his  motion,  which  was 
overruled,  complaining  of  the  action  of 
the  court  in  ordering  the  $204  in  questloa 
to  be  paid  to  Conerty,  alleging  that  Con- 
erty had  presented  to  the  council  of  the 
city  of  Dallas  his  claim  for  tbe  money 
expended  by  him  at  the  tax  sale,  and 
that  the  council  had  approved  the  claim, 
and  ordered  it  to  be  paid.  The  mothm 
concluded  with  a  prayer  that  the  clerk  of 
the  district  court  of  Dallas  county  be  or- 
dered to  pay  to  plaintiff  in  error  the  mon- 
ey on  deposit. 

Several  assignments  of  error  are  pre- 
sented; but  of  these  we  deem  it  necessa- 
ry or  useful  to  consider  only  one.  In 
this,  it  is  urged  that  the  court  erred  in  or- 
dering "that  the  sum  of  $204,  deposited 
and  tendered  into  court  by  plaintiff,  D. 
Cooper,  to  defendant  P.  F.  Conerty,  be 
paid  to  said  defendant  P.  F.  Conerty  in 
discbarge  and  full  satisfaction  of  the  al- 
leged claim  of  P.  F.  Conerty,  and  the  pav- 
ing tax  heretofore  existing  against  said 
lots."  It  win  be  noted  that  this  recital  In 
the  Judgment  of  the  fact  that  the  money 
in  question  was  tendered  by  the  plaintiff, 
Cooper,  to  the  defendant  Conerty,  to  be 
paid  to  the  latter,  is  not  home  out  by  the 
record,  but  contradicts  the  purport  and 
terms  of  the  petition,  in  which  tbe  tender 
of  payment  was  restrirted  to  the  city  of 
Dallas.  The  demurrer  of  the  city  to  the 
petition  containing  this  tender  had  been 
sustained  by  the  court;  the  plaintiff  ad- 
mitted no  liability  to  the  defendant  Con- 
erty ;  none  was  alleged  by  the  latter  tu 
exist  against  tbe  plaintiff;  and  no  prayer 
whatever  for  any  relief  on  a  demand  for 
money  presented  by  Conerty  against 
Cooper.  The  demurrer  had  been  sustained 
to  the  complaint  made  by  Conerty 
against  tbe  city  on  account  of  the  money 
by  him  expended  at  the  tax-sale.  The 
Judgment,  in  the  respect  complained  of, 
was  not  authorised.  It  was  violative  of 
the  fundamental  principle  that  the  Judg- 
ment must  conform  to  the  pleadings. 
Mlras  V.  Mitchell,  1  Tex.  443;  Hall  v.  .lack- 
son,  S  Tex.  805;  Menard  v.  8ydnor,  29 
Tex.  257;  Walker  v.  Lewis,  49  Tex.  123; 
Utephenson  r.  Bassett,  61  Tex.  644; 
Throckmorton  v.  Davenport,  56  Tex.  236; 
Frasler  v.  Woodward.  61  Tex.  449;  Mld- 
dlebrook  v.  Zapp,  73  Tex.  81,  10  8.  W.  Rep. 
732.  We  therefore  recommend  that  the 
Judgment  be  reversed,  and  here  reformed 
and  rendered,  ordering  tbe  payment  of 
the  money  deposited  in  the  registry  of  the 
district  court  of  Dallas  county,  to  the 
plaintiff  in  error.  Cooper;  tbe  Judgment  In 
all  other  respects  to  remain  onchanged. 

PRB  CuRiAU.  Reversed,  reformed,  and 
rendered,  as  per  opinion  of  commiasioD 
of  appeals.  .  ^ 
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BAiS  V.  Jambb. 

(Supreme  Court  of  Texa*.    Jan.  98, 189S.> 

APPm4i/-Boin>— Validitt— AcnoN  fob  Dbobiv— 
Limitations. 

1.  Where  an  appeal- bond  is  dated  January 
SB,  1891,  and  indorsed  as  filed  February  4,  1891. 
the  fact  that  by  a  clerical  error  it  was  indorsed 
■IS  approved  January  4,  1891,  does  not  invalidate 
the  bund. 

3.  An  action  for  deceit  in  misrepresenting 
tbe  number  of  acres  in  certain  land  sold  to  plain- 
tiff is  barred  in  two  vears,  though  plaintiff  al- 
leges that  he  did  not  know  of  such  deceit  until 
after  that  time,  but  he  bad  taken  no  stef-s  to  as- 
certain the  quantity  of  land  conveyed,  and  de- 
fendant, in  the  mean  time,  had  made  no  addi- 
tional representations  as  to  such  quantity. 

CommiriBionera'  decialon.  Section  B. 
Api>eal  from  district  court.  Camp  county. 

D.  R.  Bans  sued  D.R.  Jamen  before  a  jua- 
tice  to  recover  for  deceit  in  a  sale  of  land. 
From  a  JudKnieut  in  the  district  court  re- 
versing a  Jiidgiiient  in  favor  of  plain tilf  in 
tbe  Justice  court,  plaintiff  appeals.  Af. 
firmed. 

E.  A.  King,  for  appellant.  Morria  A 
Crow  and  V/.  R.  Hentb,  for  appellee. 

FiSHEB,  J.  November  14, 1890,  appellant 
Boed  appellee  in  the  Justice  court  for  the 
sum  ol  fl2G.90,  the  alleged  value  of  14.1 
acres  of  land.  Appellants'  cause  of  action 
flows  from  what  be  terms  a  "  deficit "  in  tbe 
quantity  of  land  sold  by  appellee  to  ap- 
pellant. Appellee,  for  answer.  Hied  a  gen- 
eral denial,  and  plea  of  two  years'  limita- 
tion. In  Justice  court.  Judgment  was  ren- 
dered In  favor  of  appellant  against  appellee 
for  tbe  sum  of  9U8.70.  The  case  was  ap- 
pealed by  appellee  to  tbe  district  court, 
where  Judgment  was  rendered  in  favor  of 
apfiellee.  It  appears  that  appellee,  by 
deed  with  general  covenants  of  warranty, 
sold  a  certain  tract  of  land  to  appellant. 
This  was  in  October,  1S87.  At  tbe  time  of 
sale,  appellee  represented  to  appellant 
that  the  tract  of  land  contained  1B5  acres. 
Appellant  relied  npon  the  truth  of  these 
repreapntations,  and  was  thereby  induced 
to  purchase  the  laud.  It  was  subsnquent- 
ly  discovered  by  appellant  that  thene  rep 
resentatlons  werefalse.inthis:  the  tract  of 
land  only  contained  about  121  acres.  This 
discovery  was  made  In  Oct«jber,  1890. 
These,  in  substance,  are  the  findings  of  fact 
by  tbe  court  below.  On  these  farts  the 
court  concluded,  as  matter  of  law,  that 
appellant's  cause  of  action  was  barred  by 
the  two-years  statute  of  limitation. 

A  motion  was  filed  in  the  court  below, 
asking  that  the  appeal  from  the  justice 
court  be  dismissed  because  of  defective  ap- 
peal-bond. Tbe  record  does  not  show 
that  this  motion  was  called  to  the  atten- 
tion of  the  court  below,  and  was  passed 
upon  there.  Further,  we  do  not  think  tlie 
objections  to  the  appeal-bond  rntsed  in 
the  motion  tenable.  Tbe  grounds  of  the 
motion  are  that  the  justice  of  the  peace 
approved  the  appeal-bond  January 4,1801, 
when  It  appears  that  tbe  rase  was  tried 
January  26,  1N9i.  The  appeal-bund  is  dat- 
ed January  29,  1891,  and  is  Indorsed  by  the 
Justice  of  the  peace  filed  February  4,  1891. 
It  is  apparent  from  this  that  dating  the 
approval  January  4tb  ts  clearly  a  mis- 
take and  clerical  error,  wblcb  is  corrected 


by  tbe  date  of  tbe  Judgment,  and  the  date 
of  tbe  bond  and  indorsements  thereon. 

Tbe  finding  of  the  court  that  appellant 
was  barred  in  his  remedy  is  tbe  qaestiun 
in  tbe  case.  This  is  not  an  action  upon 
the  covenants  of  warranty  for  the  value 
of  tbe  land  lost,  but  Is  oue  of  deceit  grow- 
ing out  of  tbe  false  representations  as  to 
the  quantity  of  land  contained  in  the 
tract  sold;  hence  the  statute  thai  creates 
the  bar  in  two  years  applies.  It  is  con- 
tended by  appellant  that  this  suit,  being 
brought  less  than  two  years  from  tba 
time  be  actually  discovered  tbe  representa- 
tions of  appellee  were  fal>te  and  fraudu- 
lent, is  in  time,  as  limitation  commences 
to  run  from  such  discovery.  The  law  Is 
that  limitation  will  begin  to  run,  in  eases 
of  fraud,  frotn  the  time  when,  by  the  use 
of  reasonable  diligence,  it  could  have  been 
discovered.  Alton  v.  Richardson,  61  Tex. 
6;  Kuhlman  v.  Baker,  60  Tex.  (536:  Smith 
V.  Fly,  24  Tex  850. 

Appellant  relies  upon  bis  former  confi- 
dence in  the  integrity  and  veracity  of  ap- 
pellee as  an  excuse  in  falling  to  resort  to 
the  usual  method  to  ascertain  tbe  quanti- 
ty of  land  be  was  buying.  He  says  be 
bad  no  reason  to  doubt  that  such  repre- 
sentations as  to  quantity  were  true,  and 
he  only  ascertained  that  they  were  false  ' 
when  he  had  a  survey  made  in  Octol>er, 
1890,  In  order  to  ascertain  tbe  extent  of 
tbo  right  of  way  of  tbe  St.  Louis  &  Arkan- 
sas &  Texas  Railway.  More  than  three 
years  elapsed  from  tbe  time  of  making  tbe 
representations,  in  October,  1887,  to  tbe  fil- 
ing of  suit,  in  November,  1890.  It  does  not 
appear  from  the  evidence  that  dnriiig  this 
Interval  appellee  made  any  representations 
or  did  anything  that  was  calculated  to 
keep  alive  the  effect  produced  by  tbe  rep- 
resentations made  when  he  sold  tbe  land, 
or  that  was  calculated  to  induce  appellant 
not  to  use  reasonable  diiiKenceto  discover 
and  ascertain  the  quantity  of  land  con- 
tained in  the  calls  of  his  deed.  As  said  by 
the  court  In  Kuhlman  v.  Baker,  60  Tex. 
63(i:  "If  tbe  alleged  fraud  constituted  a 
sufficient  reason  why  appellant  did  not, 
at  tbe  time  the  sale  was  made,  discover 
that  the  quantity  was  not  as  represented, 
bis  subsequent  failure  to  inform  himKeit  of 
such  an  Important  mutter  as  the  quantity 
of  land  contained  In  tbe  tract  purchased 
was  attributable  to  bis  neglect  and  want 
of  ordinary  precaution."  It  does  not  ap- 
pear that  after  the  sale  any  intervening 
representations  were  made  by  appellee,  as 
to  the  quantity  ol  land,  that  would  induce 
appellant  to  relax  the  diligence  reijulred  of 
bim,  as  an  ordinarily  prudent  man,  to  as- 
certain tbe  quantity  of  land  be  actually 
purchased,  if  tbe  existence  of  confidence 
in  the  integrity  and  veracity  of  the  vendor 
Is  a  autficient  excuse  to  relieve  the  vendee 
from  the  uhc  of  ordinary  diligence  to  dis- 
cover so  important  a  matter  as  the  quan- 
tity of  land  sold,  then  this  excuse  would 
be  effective  so  long  as  the  confidence  con- 
tinued, and  limitation  would  commence 
to  run,  not  from  the  time  that  the  quanti- 
ty of  land  could  have  been  discovered  by 
the  exercise  of  ordinary  diligence,  but  from 
the  time  tbe  confidence  ceased  to  exidt. 
We  do  not  believe  it  is  the  policy  of  the 
law    that  the  operation  of   tbe   statute 
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«hould  d^)end  opoa  such  an  uncertain 
cuntinsencjr,  the  happening  of  wbicb  Ib  de- 
fieudentnpou  a  chapter  o(  accideotB.  The 
fireeuiuptJon  U  that  if  tb«  party  affected 
tiy  the  fraudulent  trauHaction  miKht,  with 
ordinary  care,  have  eeaRonably  detected 
4t,  be  neaeunably  had  actuai  knowiedRe  of 
it.  If,  three  years  after  the  transactiun, 
<he  appellant,  by  metbods  then  used,  ruc- 
■ceaHfally  detected  the  fraud,  we  see  nu  rea- 
«on  why  a  resort  to  sDch  nictbode  before 
then  coaM  not  have  accurapliabed  the 
«an)e  purpose.  We  tbini(  the  court  riRbt- 
fiilly  held  the  action  barred.  We  report 
tbe  case  for  aflSrmance. 

Per  Curiam.    AflBrmeU,  as  per  opinion 
«f  comuiissioD  of  appeals. 


Hamburo-Brkmem  Firk  Inh.  Co.  t.  Oab> 

LIXOTON.l 

{Supreme  Court  ctf  Texag.    April  ao,  18S8.) 
FiR>  lN8intA:TCB — Total  Loss. 

1.  Where  a  building  i«  ao  injured  by  fire  as 
to  lose  its  speciflo  character  as  a  building,  it  Is 
•  total  loss,  within  the  terms  of  an  insurance 
foWcy,  notwithstanding  the  fact  tiiat  aome  of 
Che  walls  are  standing  and  soine  of  the  material 
ia  not  destroyed. 

i.  Where  a  city  ordinance  forbids  the  repair 
«r  reboUdiiig  of  any  wooden  building  within 
tbe  flre  limita,  destroyed  by  Are  to  tlie  extent  of 
«De  third  of  its  value,  a  building  within  the  fire 
liiaiu  injured  to  that  extent  Is  a  total  loss,  with- 
1a  the  terms  of  an  insurance  policy. 

Appeal  from  district  court,  Dallas  coun- 
ty;  Ukorge  N.  AuouiDOE,  Judge. 

Action  by  M.  D.  Uarlinfcton  asalnst  the 
SambunBT-Brenaen  Fire  InsuranceCompany 
on  a  policy  of  Insarance  fur  f  l.OOU.  Tbe 
policy  was  Issued  January  23,  1S84,  on  a 
"two-Htory  frame  building  occupied  as  a 
boarding-house"  in  the  city  of  Dallas.  On 
the  next  day  the  building  was  destroyed  by 
<ire.  The  building  had  been  damaged  by 
tire  un  January  4, 1884,  and  had  not  been 
repaired  when  It  was  insured,  on  January 
2{d.  After  the  fire  of  January  24tb,  plain- 
tiff appllrd  to  the  city  autborities  for  per- 
mitudon  to  repair  the  building,  tut  was 
refUMcd  permission,  because  it  was  within 
the  fire  limits  of  the  city,  and  the  building 
WBH  ordered  to  be  taken  down.  Judg- 
ment for  plaintiff.  Dtfendant  appeals. 
Affirmed. 

Cruvrfnrd  A  Crawford,  for  appellant. 
Ixake  A  Hearjr,  for  appellee. 

iSTAYTON,  J.  The  rights  of  the  parties 
muHt  depend  on  the  character  of  the  loss 
<iU8talned  while  the  policy  issaed  on  Jann. 
ary  23d  was  In  force.  The  thing  insured 
was  a  two-story  frame  "building"  on 
Main  street,  in  the  city  of  Dallas.  By  tbe 
terni  "baUding."  used  in  the  finding  of 
facts,  we  understand  to  be  meant  a 
"house,"  wbicb  it  Is  shown  bad  Inien  used 
as  an  " hotel. "  It  was  destroyed  by  fire; 
and  if  the  loss  was  total,  by  reason  of  the 
fact  that  the  building  insnred  was  thus  so 
destroyed, — thatltceased  to  be,  within  the 

'This  case,  filed  April  90,  1886,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Southwestern  Reporter  may  cover  all  caaea  ia 
volume  flS,  Texas  Reports. 
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meaning  of  the  law,  a  building,— <thea.  an- 
der  tbe  laws  of  this  state,  the  policy  evi- 
dences a  liquidated  demand  against  tbe 
appellant  tor  the  full  sum  for  which  the  poU 
icy  waa  Issued.  Uev.  St.  art.  2971 ;  Queen 
Ins.  Co.  T.  Jefferson  Ice  Co.,  64  Tex.  678. 
Tbe  court  below  found  that  the  effect  of 
the  fire  wbicb  occurred  the  day  after  tbe 
policy  was  issued,  was  to  reduce  the  build- 
ing to  a  condition  as  follows:  "The  east 
well  of  Ic  was  entirely  destroyed.  The 
roof  was  destroyed.  Almost  one-half  of 
the  Interior  of  it  (ex  ten  ding  from  tbe  foot 
of  the  east  wall  to  tbe  top  of  the  west 
wall)  was  destroyed.  The  front  of  it  wa« 
partly  lying  on  the  street,  and  partly  hang- 
ing, liable  to  fall  at  any  time.  Thus  it 
had  lost  Its  specific  character  as  a  build- 
ing, and  was  unfit  for  useasanhotelorfor 
other  purposes,  and  was  a  total  loss ;  this 
loss  being  the  combined  result  of  the  two 
fires."  It  Is  unimportant  to  what  extent 
tbe  building  may  have  been  injured  by  the 
former  fire,  which  occurred  on  January  4, 
1K84,  while  the  property  was  covered  by 
other  policies;  for  settlement  had  been 
made  in  reference  thereto,  and  those  poli- 
cies canceled,  and  such  injury  can  have  no 
bearing  on  the  question  of  liability  under 
policies  subsequently  issued.  When  the 
policy  sued  upon  was  issued,  the  property 
may  have  been  seriously  injured  by  the 
Are  which  occurred  before  that  time;  but 
such  was  the  condition  of  the  property 
when  the  policy  sued  upon  issued  that  the 
appellant  insured  it  as  a  building,  and 
such,  in  the  absence  of  averment  and 
proof  of  fraud  In  procuring  tbe  policy,  it 
must  be  held  to  have  been  at  tbe  time  the 
policy  issued.  Tbe  question,  then,  is,  did 
fire  ao  change  tbe  character  of  the  thing 
Insured,  after  tbe  policy  sued  upon  was 
iMRued.asto  make  a  tntai  loss  of  tbe  build- 
ing, within  tbe  meaning  of  the  contract  of 
the  parties?  Tbe  court  below  found  that 
the  building  was  a. total  loss,  and  we  are 
of  the  opinion  that  the  facts  stated  in  the 
finding  Justified  tliat  conclusion.  It  was 
the  building  that  was  insured, — a  specific 
thing,  and  not  merely  tbe  material  of 
which  it  was  constructed.  In  the  case  of 
Williams  V.  Insurance  Co.,  54  Cal.  450,  the 
following  charge  was  affirmed:  "A  total 
loss  does  not  mean  ah  absolute  extinc- 
tion. Tbe  quention  is  not  whether  ail  tbe 
parts  and  materials  composing  tbe  build- 
ing are  absolutely  orpbyslcally  destroyed, 
but  whetlier,  after  the  fire,  the  thing  in- 
sured still  exists  as  a  building.  Although 
you  may  find  the  fact  that  after  tbe  fire  a 
large  portion  of  the  four  walls  were  left 
standing,  and  some  of  tbe  iron-work  still 
attached  thereto,  still.  If  yon  find  that  the 
fact  is  that  the  building  has  lost  its  Iden- 
tity and  specific  character  as  a  building, 
you  may  find  that  tbe  property  was  total- 
ly destroyed,  within  the  meaning  of  tbe 
policy."  This  we  understand  to  be  tlie 
true  rule.  Nave  v.  Insurance  Co.,  87  Mo. 
430;  Judab  v.  Randal,  2  Caines' (Jas.  324; 
Uuck  V.  Insurance  Co.,  127  Mass.  809;  In- 
surance Co.  V.  Fogarty,  19  Wall.  640;  May, 
Ins.  421a;  Brady  v.  Insurance  Co.,  11  Mich. 
440. 

Tbe  fact  that  tbe  court  found  that  the 
total  loss  resulted  from  both  fires  cannot 
affect  tbe  liability  of  tbe  makemot  the  pot- 
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Icy  In  force  at  the  time  the  total  loss  oc- 
curred. Tbe  fire  which  conBommated  the 
total  lOBH  did  not  occur  until  afterthe  pol- 
icy Bued  apun  was  issued :  and  the  defect- 
ive conditloD  of  the  butldlDg,  brought 
about  and  eslHtinfc  through  the  former 
flre,  can  no  more  be  talcen  into  the  esti- 
mate In  determining  the  cause  of  the  total 
I0B8  than  cuuld  any  nther  character  of  de- 
tect in  tbe  building  existing  at  the  time 
the  last  policy  Issued,  and  not  of  a  nature 
to  defeat  tbe  policy,  but  calculnted,  from 
its  character,  to  make  total  loss  from  flre 
thereafter  more  easily  accomplished.  The 
maker  of  the  policy  cannot  call  to  its  aid 
the  injury  done  by  tbe  former  flre  to  make 
a  loss  subsequently  resulting  from  tire 
only  partial,  which,  in  fact,  through  tbe 
latter  flre  only,  became  total.  The  loss 
insured  against  was  the  loss  to  the  build- 
ing as  it  was  at  the  time  the  policy  sned 
upon  Issued,  or  as  the  building  might  be 
eulisequently  bettered,  and  Its  former  con- 
dition could  not  be  looked  to  for  tbe  pur- 
pose of  determining  the  character  of  tbe 
losR,  and  the  court  might  wf  11  have  rested 
Its  holding  that  the  building  was  a  total 
loss  from  the  1ai>t  flre  upon  the  speciflc 
facts  found  to  be  true.  Tbe  court,  liow- 
ever,  as  will  be  seen  from  the  conclusions 
of  fact  and  law,  based  the  total  loss  on 
both  Area  and  the  ordinance  of  the  city 
which  prohibited  the  rebuilding  or  repair- 
ing of  wooden  houses,  within  the  flre  lim- 
its, which  might  be  damaged  to  the  ex- 
tent of  oue-tliird  of  their  value  by  flre. 
The  flfteenth  conclusion  of  fact  was: 
"That,  Considered  with  reference  to  con- 
dttlou  of  the  building  at  tbe  time  the  sec- 
ond Insurance  was  effected,  the  loss  In  this 
casewasnota  total  one,  althongb  tiie  loss, 
occasioned  by  both  flres.  and,  under  tbe 
ordinances  of  the  city  preventing  repairs  to 
a  building  that  has  been  damaged  thirty- 
three  and  one-third  per  cent,  of  Its  val- 
ue, was  a  total  loss."  Upon  this  conclu- 
sion of  fact  the  court  adjudged,  in  effect, 
that  the  loss  renalting  from  the  second 
flre,  and  the  operation  of  the  city  ordi- 
nance which  forbade  the'repair  or  rebuild- 
ing of  the  insured  building,  was  a  total 
loss  the  natural  and  proximate  result  of 
the  second  flre,  had  in  contemplation  by 
the  parties  at  the  time  insurance  was  ef- 
fected, and  on  this  ground  gave  judgment 
as  for  a  total  loss.  If,  rendering  a  judg- 
ment on  the  theory  of  total  loss,  tbe  judg- 
ment, as  it  seems,  was  rendered  for  a  less 
Bom  than  it  should  have  been  under  tbe 
policy,  this  is  a  matter  of  which  the  ap- 
pellant cannot  complHln. 

After  the  second  flre,  application  was 
made  to  the  city  authorities  to  repair  the 
bnilding,  and  such  permission  was  refused 
on  accountof  an  existing  ordinance  which 
forbade  the  repair  or  rebuilding  of  any 
wooden  building,  within  the  flre  limits, 
destroyed  to  the  extent  of  one-ihird  of  its 
value  by  flre.  No  question  is  made  as  to 
the  validity  of  such  an  ordinance.  The 
case  of  Brady  v.  Insurance  Co.,  11  Mich, 
445,  in  its  facts  was  almost  identical  with 
this;  and  In  tbat  case  it  was  held  that, 
the  parties  having  contracted  in  view  of 
the  city  ordinance  which  prohibited  the 
reconstruction  or  repair  of  a  wooden 
building,  situated   within  tbe  flre  limits, 


unless  by  leave  of  tbe  common  council, 
which  had  been  refused,  tbe  flre  must  be 
deemed  the  proximate  cause  of  the  loss, 
and  the  loss  total.  We  see  no  reason  to 
doubt  the  correctness  of  this  conclusion. 
Tbe  case  of  Brown  v.  Insurance  Co.,  1  El. 
&  £1,  853,  is  substantially  to  the  same 
effect.  From  these  views  It  is  unimpor- 
tant that  the  court  below  based  its  judg. 
ment  on  the  ground  last  stated,  and.  In 
effect,  held  that  the  loss  was  not  total  ex- 
cept as  considered  in  reference  to  the  in- 
ability to  repalE  or  rebuild,  in  consequence 
of  the  extent  of  Injury  done  by  the  second 
flre.  which,  of  itself,  under  tbe  speciflc 
facts  found  to  be  true,  we  bold  caused  a 
total  loss,  without  reference  to  the  fact 
that  thebullding,  under  the  city  ordinance 
could  not  be  repaired  or  reconstructed. 
In  any  event  tbe  judgment  was  right,  and 
must  be  afflrmed. 


OiLLBBPIK  V.  ReMINSTON.I 

(Supreme  Court  of  Texcu.    April  90, 1886.) 

HiCHASICS'    LiBN  —  PSTITION  —  DbSCRIFTIOZI    OF 

Fbofbbtt— Sbbvicb  or  Biu,  or  fAXTioui^aa. 

1.  Under  tbe  mechanics'  lien  law,  it  la  not 
necessary  to  the  validity  of  the  lien  tbat  the  date 
of  the  agreement  for  Inmishlng  the  lumber  and 
material  be  set  oot  in  the  petition  in  the  salt  to 
enforce  tae  lien.  It  is  sulScient  to  set  oat  the 
date  when  the  debt  for  the  material  became  due 

2.  A  deeorlption  of  the  premises  soDght  to  be 
charged  nrith  tbe  lien  as  "  House  No.  888,  occupied 
by  sa<d  nien  debtor]  as  his  residence,  and  be- 
ing on  a  lot  or  tract  of  land  bounded  by"  certain 
described  premises  and  streets  in  a  certain  city 
and  county,  is  snfflolent. 

8.  Under  Rev.  St  art  8166,  providing  that  a 
duplicate  of  the  bill  of  particulars  of  the  lien 
debt  must  be  recorded  within  six  months  from 
tbe  maturity  of  tbe  debt,  and  that  a  copy  must 
be  served  on  "the  party  owing  the  debt, "  withoul 
specifying  within  wbat  time  such  copy  shall  be 
served,  tbe  failure  to  serve  such  party  with  a 
copy  of  tbe  bill  of  partioulars  within  six  months 
after  the  maturity  of  the  debt  does  not  prevent 
the  lien. 

4.  Where  the  petition  In  a  suit  to  recover 
for  lumber  and  material  furnished,  and  to  en- 
force a  lien  tberefor,  alleges  the  facts  constituting 
tbe  lien,  and  prays  a  foreclosure  thereof,  and  the 
registered  affidavit  attached  to  the  petition  states 
tbat  it  Is  filed  to  "fix  and  secure"  plaintifr's  lien, 
tbe  lien  is  sufficiently  asserted. 

5.  Under  the  mechanics'  lien  law,  it  is  not 
necessary  that  the  bill  of  pardculars,  setting  oat 
the  items  of  the  debt  and  describing  the  prop- 
erty to  be  charged  with  a  lien,  should  allege 
tbat  defendant  owns  the  property,  or  has  any  in- 
terest in  it 

Appeal  from  district  court,  Tarrant 
county ;  R.  E.  Brckham.  Judge. 

Action  by  G.  W.  Gillespie  against  W.  F. 
Remington  on  apromlSHory  note  for  $134.- 
77,  given  for  lamber and  material  furnished 
by  plaintiff  to  defendant  to  build  a  bouse, 
and  to  enforce  the  statutory  lien  against 
the  house  and  lot.  Hut  t  dismissed  on  de- 
murrer and  exceptions  to  the  complaint. 
Plaintiff  appeals.    Reversed. 

Uoyklu  A  Fincb,  for  appellant.  JaM.  C 
Scott,  for  appellee. 

'This  case,  filed  April  20,  1888,  la  now  pub- 
lished by  request,  with  others,  in  order  that  tbe 
Southwestern  Reporter  may  cover  aU'oaaes  in 
volume  W,  Texas  Reports. 
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RoBEBTBON,  J.  The  defeudant'8  general 
and  seven  upeclal  exceptions  to  the  plain- 
tiff's  petition  were  sustained  by  the  court 
below.  The  general  demurrer  was  that 
the  amount  sued  fur— about  913n — was 
not  within  the  jurisdiction  nl  the  district 
court.  This  was  correct,  and  the  peti- 
tion was  properly  dismissed,  unless,  on  the 
face  of  the  pleading,  a  valid  lien  was  as- 
aertecl  on  realty,  and  sunght  to  be  lore- 
cloned.  The  special  exceptions  question 
tiie  Rufficiency  of  the  averments  to  show 
Bucb  lien.  The  first  exception  Is  that  the 
date  of  the  contract  is  not  given.  The 
date  uf  the  contract  sued  upon,  a  note  for 
the  demand,  1b  given:  bnt  the  date  of  the 
original  agreement,  under  which  the  mate- 
rial was  fnruisbed,  is  not  stated.  Weare  of 
opinion  that  this  date  was  not  indispen- 
sable. The  statute  makes  the  lixlngotthe 
Hen  have  reference  to  the  time  of  matur- 
ing, and  not  the  time  of  mailing  the  con- 
tract. Under  the  law  it  is  wholly  Imma- 
terial when  the  agreement  was  made. 
The  aecund  and  third  exceptions  are  that 
there  is  no  proper  description  of  the  lot 
and  improvements  sought  to  be  charged. 
TIte  premises  are  described  as  "  House  Ho. 
323,  occupied  by  said  Remington  as  his 
residence,  and  being  on  a  lot  or  tract  of 
hind  bounded  on  the  north  by  the  resi- 
dence of  Kev.  J.  S.  Oillespie,  and  on  the 
south  by  the  residence  of  Henry  W.  Nye, 
and  fronting  on  St.  LiOuls  avenue,  and  be- 
tween Broadway  and  Peter  Smith's 
street,  in  the  city  of  Ft.  Worth,  county  of 
Tarrant,  and  state  aroreHaid."  The  reg- 
iafered  affidavit  made  part  of  the  petition 
contains  the  additional  descriptive  state- 
ment: "•  •  •  The  said  lot  or  tract  of 
land  being  the  same  now  occupied  and  in- 
closm)  by  said  Remington."  It  would  be 
difficult  to  conceive  of  any  improvement 
opon  this  description.  The  house  is  No. 
8:3,  on  a  lot,  the  location  and  bonuds  uf 
which  are  distinctly  stated.  The  fourth 
exception  Is  that  the  petition  shows  that 
the  defendant  wasserved  with  a  duplicate 
of  the  bin  of  particulars  more  than  six 
months  after  the  maturity  of  the  demand. 
The  statute  requires  a  duplicate  of  the  bill 
of  particulars,  if  the  contract  is  not  In 
writing,  to  be  recorded  within  six  months 
from  the  maturity  of  the  debt,  and  that  a 
copy  shall  also  be  served  upon  the  defend- 
ant withontspeciflcatiunof  the  time  with- 
in which  this  must  be  done.  "  When  such 
contract  or  account  is  filed  and  recorded, 
it  shall  be  deemed  sufficient  diligence  to  se- 
cure the  lien  herein  provided. "  Rev.  St. 
art.  3168.  The  failure  to  deliver  within 
six  months  the  duplicate  "to  be  furnished 
to  the  party  owing  the  debt"  does  not 
prevent  the  Hen.  The  fifth  point  is  that 
neither  the  petition  nor  the  exhibit  asserts 
the  Hen  sought  to  beforeclosied.  The  peti- 
tion dues  not  atisert  in  terms  that  the 
plaintiff's  object  in  complying  with  the 
terms  uf  the  statute  was  to  secure  its  bene- 
fit: but  in  the  registered  afiidavithestates 
that  he  "files  this  instrument  for  the  pur- 
pose of  having  it  recorded,  and  to  fix  and 
secure  bis  Hen, "  etc  In  the  petition  he  al- 
leges the  facts  from  which  the  law  evolves 
the  lien,  and  prays  fur  a  decree  foreclosing 
the  Hen.  The  sixth  exception  specifies  no 
detect,  and  the  seventh  Is  that  the  bill  of 


particulars  does  not  allege  that  the  de- 
fendant owned  the  land  or  Improvements, 
or  who  does  own  them.  To  require  the 
petition  to  show  an  Interest  In  the  party 
with  whom  the  contract  is  made  Is  the  re- 
sult of  theconstruction  generally  placed  on 
these  statutes.  PhU.  Mech.  Uens,  S  408. 
Ourstatute  requires  the  registered  account 
to  be  accompanied  by  a  description  of  the 
Incumbered  property,  but  there  is  no  pro- 
vision for  the  statement  of  the  interest  or 
title  of  the  debtor.  The  lieu  asserted  up- 
on the  register  is  upon  "  the  hereinafter  de- 
scribed property  of  W.  F.  Remington." 
£vcn  this  was  unnecessary.  On  the  face 
of  the  petition,  a  valid  lien  upon  the  house 
and  lot  described  was  fairly  exhibited. 
None  of  the  special  exceptions  were  well 
taken,  and  they  and  the  general  demurrer 
ought  to  have  been  overruled.  Tbe  judg- 
ment dismissing  the  petition  was  errone- 
ous, and  Is  reversed,  and  the  cause  re- 
manded. 


Haralson  v.  Lanoford  et  a/.i 
(SuprefM  Court  cf  Taccu.    April  SO,  1886.) 
VKIOOB'S  LIBK— EHrOROSMSNT— Dbpensbs. 

1.  Where,  in  a  salt  to  forecloM  a  vendor's 
lien  on  land,  defendant  answers  alleging  failure 
of  title,  bat  not  sbowing  that  he  haa  been  evict- 
ed or  threatened  with  eviction,  nor  that  the  al- 
leged oatstandins  title  has  not  passed  to  the  ven- 
dor, the  defense  Is  insufficient. 

2.  Where,  in  sach  case,  defendant  Is  in  pos- 
session, but  falls  to  set  forth  In  his  answer  the 
value  of  the  improvements  made  by  him,  and  of 
tne  rents  and  profits,  and  offer  to  do  equity,  he 
cannot  resist  tne  salt  for  the  porohaae  money  and 
the  foreclosure  of  the  vendor's  lien. 

Appeal  from  district  court,  Montague 
county;  F.  E.  Pinkr,  Judge. 

Suit  by  Barney  Langford  and  others 
against  J.  C.  Haralson  to  foreclose  a  ven- 
dor's lien  on  certain  land  sold  by  plaintiffs 
tn  defendant.  nef<indant  answered,  al- 
leging failure  of  title,  and  that  the  title 
was  outstanding  In  third  parties.  On 
exception,  the  answer  was  stricken  out. 
Defendant  appeals.    Affirmed. 

Rugely  A  HutT,  for  appellant.  Jame- 
son <tt  Chambers,  for  appellees. 

Wii.MB,  C.  J.  It  Is  not  directly  averred 
In  the  pleadings  that  Langford  warranted 
the  title  to  the  land  he  sold  to  Haralson, 
bnt  both  parties  treat  the  deed  as  con- 
taining a  clause  of  warranty.  Being  an 
executed  contract,  Haralson  could  not 
remain  In  piissession  of  the  land,  and  suc- 
cessfully defend  against  a  suit  for  the  pur- 
chase money,  wlthoutestabiishlng,  beyond 
doubt,  that  the  title  was  a  failure  in 
whole  or  in  part;  that  there  was  danger 
of  eviction ;  and  also  such  clrenmstances 
as  would,  prima  fncie,  repel  the  presump- 
tion that  at  the  time  of  the  purchase  be 
knew  and  intended  to  rnn  the  risk  of  the 
defect.  Cooper  v.  Singleton,  19  Tex.  260; 
Brock  T.  South  wick,  10  Tex.  65;  Johnson 
T.  Long,  27  Tex.  21.  So  far  as  the  previous 
sale  of  the  land  by  Langford  to  W.  F. 
and  W.  W.  Williams  Is  concerned,  the  al- 

■ 
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leKattona  of  the  answer  show  concloHlvely 
tbat  whatuver  title  bad  been  reBte<)  in  the 
latter  by  the  deed  from  Langrford  nas 
afterwarda  relnrested  in  Lanfcford  by 
m»>uD8  of  the  agreement  between  the  par- 
ties to  rescind  the  sale.  Although  the 
property  waa  not  reconveyed  by  deed,  yet 
proof  of  the  facts  set  forth  in  the  answer 
as  to  a  rescisHion  uf  the  sale  would  Have 
defeated  a  suit  by  the  Williainses  for  its 
recovery.  Moreover,  the  answer  shows 
tbat  at  the  time  the  appellant  bought  the 
land  be  was  w^ell  uware  of  the  transac- 
tion between  Langford  and  the  Wllllains- 
ea,  and  took  advice  as  to  ItH  effect  upon 
the  title,  and  acted  upon  tbat  advice,  and 
not  solely  upon  the  representation  of  bis 
vendor.  Haralson  does  not  allege  that  the 
appellee  represented  tbat  his  deed  from 
the  IrligKins  faelrs  had  been  acknowledged 
by  then]  all.  His  allegation  Is  that  the 
appellee  repreaented  tbat  he  had  a  good 
title,  and  this  he  might  have  had,  though 
all  the  grantees  In  that  deed  bad  not  ac- 
knowledged it,  or  no  witness  hud  proved 
its  execution.  It  is  not  expressly  averred 
that  Mrs.  Aldrldge  had  not  acknowl- 
e<tged  It,  and,  if  it  bad  been  so  averred, 
the  defect  was  In  the  line  o(  the  written 
title  for  which  Haralson  was  bargaiolng, 
and  be  was  chargeable  with  notice  of  It, 
there  being  no  allegation  that  It  was 
concealed  from  hlni  by  his  vendor.  Wood- 
ward V.  Rodgers,  20  Tex.  176.  To  entitle 
a  purchaser  in  pusaesslon  under  warranty 
deed  tn  defend  against  a  suit  for  the  pur< 
Chase  money,  he  must  allege  and  prove 
that  the  vice  in  the  title  upon  which  he 
relies  was  one  of  which  he  had  no  notice. 
Price  V.  Blount,  41  Tex.  472.  Besides,  he 
takes  the  burdeu  of  showing  that  the  title 
la  M failure.  Thisis  not  concluiilvcly  shown 
by  proving  that  in  the  line  of  that  title 
there  is  a  deed  from  a  married  woman 
which  has  not  attached  to  it  a  certificate 
of  her  privy  exaniinatliin.  There  are  cir- 
cuiiistances  which  would  prevent  a  mar- 
ried woman  from  setting  up  her  coverture 
in  avoidance  of  such  a  deed,  and  the  exiat- 
ence  of  these  sboulil  be  negatived  in  order 
to  show  a  complete  failure  of  the  title. 
Tooke  V.  Ronds,  20  Tex.  420;  Demaret  v. 
Bennett,  Id.  268.  The  answer  does  not 
allege  positively  that  a  title  to  a  portion 
of  the  land  still  existed  In  the  idiot  sister 
of  the  two  heirs  of  Higgins,  who  con- 
veyed to  Langtord,  but  merely  that  the 
appellant  had  Ilea rd  that  there  waa  such 
an  heir  since  he  had  purchased  the  land. 
His  information  may  not  have  been  cor- 
rect. The  right  of  the  vendor  to  his  pur- 
chase money  cannot  be  defeated  or  de- 
layed by  a  mere  rumor  as  to  defects  in  the 
title  which  have  reached  the  earn  of  the 
vendee.  Danger  of  eviction  doen  not  exist 
when  there  la  no  certainty  that  the  title 
has  wholly  or  partly  failed.  Besides,  this 
heir  being  an  idiot,  her  deed  would  not 
have  passed  her  interest  or  strengthened 
Haralson's  title.  It  could  have  been  di- 
vested only  by  an  order  of  the  proper 
court  and  a  deed  from  tlie  guardian  in 
charge,  of  the  Idiot's  estate.  It  is  not  al- 
leged that  such  an  order  was  not  made 
and  such  a  deed  executed.  The  decisions 
of  this  coart  are  to  the  effect  tbat  the 
vendee  in  possession  under  an  executed 


contract  must,  In  case  of  an  alleged  ont- 
standlng  title,  sbow  that  it  has  not  passed 
to  his  vendor.  It  la  not  sufQcieut  to 
show  that  at  one  time  It  existed  in  a  tbird 
party.  See  authorities  cited  above.  But 
If  the  law  was  with  the  appellant  on  all 
these  questions,  his  plea  Is  still  defective 
in  a  respect  which  is  fatal  to  it.  It  does 
not  set  forth  the  value  of  the  improve- 
ments, nor  of  the  rents  and  profits,  and 
ask  an  adjustment  of  the  equities  between 
the  plaintiffs  and  defendant.  It  is  an 
equitable  defense,  if  anything,  and  yet  It 
makes  no  offer  to  do  such  equity  as  the 
plalntiria  are  entitled  to  demand  under  the 
circumstances.  See  Cooper  v.  Singleton, 
supra.  We  think  the  court  did  not  err  in 
Buntnlnlng  exceptions  to  the  plea,  and  the 
Judgment  is  affirmed. 


Sntdrr  v.  NnMN.^ 
(Supreme  Court  of  Texas.    May  18, 1886.) 

ThESPABS  to  TRT  TrrLB  — PLBiDlNO— TlTU  D»- 
RIVBD  FUOM  BtATB. 

1.  Waere,  la  trespass  to  try  title,  plaintiff 
alleges  generally  liis  ownership  of  the  land,  ^ut 
proceeds  to  set  out  the  (acts  oonstitutlng  his  ti- 
tle, a  general  demurrer  to  the  petition  should  be 
sustained  If  the  taots  set  out  do  not  constitute 
a  good  title. 

2.  In  trespass  to  try  title  it  appeared  that  the 
land  in  question  was  a  school  section ;  that  plain- 
tiff went  on  It  prior  to  April  6,  1881,  and  made 
Improvements;  that  on  Aprils,  1882,  he  applied  to 
the  surveyor  of  the  dlstriot  to  purchase  it,  but 
oould  not,  because  the  appraisement  had  not  been 
approved  by  the  general  land-offlce.  On  August 
8,  lias,  he  applied  to  the  commissioner  of  the  gen- 
eral laud-omoe  to  purctiase  the  lana,  and  Bled 
afBdarits  that  prior  to  April  1,  1881,  he  hud  made 
permanent  improvements  on  the  land.  He  also 
paid  one  year's  interest,  and  the  first  installment 
due  on  the  land.  The  appraisement  of  the  land 
had  still  never  been  approved  by  the  general  land- 
offlce.  Act  April  6, 1881,  relating  to  school  lands, 
provides  tbat  they  sball  be  appraised  by  the  offl 
oers  named  in  the  act  and  approved  by  the  general 
land  office  before  they  can  be  sold.  He^  that 
plaintiff  had  acquired  no  title,  and  oould  not  re- 
cover. 

Appeal  from  district  court,  Mitchell 
county;  William  Kknnedt,  Judge. 

Trespass  to  try  title  by  W.  H.  Snyder, 
plaintiff,  against  T.  M.  Nunn,  defendant. 
Judgment  for  d^endant.  rialntift  ap- 
peals.   Affirmed. 

C.  C.  McGtanis,  for  appellant.  Fowlkea 
Jt  Looney,  for  appellee. 

WiLLiB,  C.  J.  This  suit  was  brongbt  by 
Snyder  against  Nuun  to  recover  pose8sif)n 
of  640  acres  of  land.  It  being  section  154,  In 
block  number  8,  surveyed  (or  the  common 
school  fund  by  the  Houxton  &  Great 
Northern  Railroad  Company,  in  the  county 
ol  Scurry,  and  to  annul  the  claim  of  Nuun 
as  a  cloud  upon  the  plainr.itl's  title.  The 
petition  alleges  that  Snyder  is  the  equita- 
ble owner  of  the  land,  and  was  in  posses- 
sion of  tbe  same  on  January  1, 1884,  and 
tbat  the  defendant  at  that  time  entered 
upon  it,  and  still  withholds  tbe  land  from 
the  plaiutiff,  to  bis  damage  95,000.  It 
further,  after  reiterating  the   ownersbip 

>Thls  case,  filed  May  18, 1886,  Is  now  published 
by  request,  with  others,  in  order  that  the  South- 
western Reporter  may  cover  all  cases  in  voloma 
60,  Texas  Reports. 
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of  plaintiff,  alleges  tbat  the  defendant  seta 
op  a  pretended  title  to  the  land,  thereby 
casting  a  cloud  upon  the  plaintiff's  right 
thereto,  to  his  damnge  f  5,000,  and  prays 
that  this  cloud  be  removed,  and  fur  possee- 
siun  and  general  relief.  The  petition  then 
proceeds  to  set  forth  the  title  under  which 
the  plaintiff  claims  the  land,  and  renews 
ita  allegation  of  damages  and  prayer  fur 
relief.  The  title  of  the  plaintiff  is  alleged 
to  be  as  follows:  He  went  upon  the  land 
prior  to  April  6, 1881,  with  tbw  intention 
of  purchasing  it  so  soon  as  it  could  he 

g laced  upon  the  market:  With  that  view, 
e  i)Qilt  a  house  upon  It  at  a  costoff  1,000. 
In  pursuance  of  this  purpose,  on  April  6, 
18S2,  bo  made  application  to  the  surveyor 
of  Palo  Pinto  land-district,  where  the  land 
lay,  to  pnrcbaHe  the  land,  but  could  not, 
becaase  the  appraisement  had  not  been 
approved  by  the  general  land^office.  Un 
Augnst  8,  IKH,  he  applied  to  the  coramis- 
sluner  of  the  general  land-ofBce  to  pur- 
chase the  land,  filing  therewith  his  own 
and  the  afHdavlts  of  two  other  persons 
tbat  prior  to  April  U,  1^1,  be  had  made 
permanent  and  valuable  Improvempnts 
apon  the  land.  He  paid  one  year's  Inter- 
est and  the  first  installment  due  upon  the 
land.  But  the  appraisement  bad  never 
been  approT<^  by  the  general  Inud-offlce. 
To  this  petition  the  defendant  filed  a  gen- 
eral demurrer  and  special  exceptions,  only 
three  of  which  it  will  be  necessary  for  us 
to  state.  The  first  spe<:ial  exception  is  to 
the  effect  that  the  petition  wholly  falls  to 
sbow  that  the  plaintiff  made  application 
tu  tbe  surveyor  fur  the  purchase  of  the 
land,  and  bad  the  same  recorded,  and  that 
be  paid  one-twentieth  of  the  appraised 
value,  or  tendered  U  to  the  state  treasurer. 
The  second  is  to  the  effect  tbat  tbe  peti- 
tion shows  that  at  thu  time  tbe  applica- 
ton  to  purchase  was  made  tbe  land  was 
not  In  tbe  market,  and  the  district  sur- 
veyor had  no  right  tu  receive  and  file  ap- 
plications to  purchase.  The  third  is  to  tbe 
effect  tbat  tbe  petition  for  purchase,  made 
tu  thecummissloner  of  the  general  land- 
oflSce  on  AuKUSt  K,188a,  is  defective  In  (hat 
tbe  aflJdavits  of  the  plaintiff  and  his  two 
wltneHses  do  not  state  that  b<>  was  an  act- 
ual settler  in  good  faith  on  the  Itind  on 
January  1,18S3;  and  the  petition  does  nut 
state  that  fact,  nor  that  he  ever  was  such 
good  faith  settler  at  any  time.  The  court 
beluw  sustained  both  the  general  demur- 
rer and  the  special  exceptions,  and,  the 
plaiotiO  declining  tu  amend,  the  cause  was 
dismissed.  From  tbe  Judgment  dismUslng 
tbe  cause  an  appeal  is  taken  tu  this  court. 
It  Is  urged  by  the  appellant  that  the  gpn- 
eral  demurrer  shuuld  not  have  been  sus- 
tained, because  tbe  first  and  second  counts 
of  bis  petition  set  forth  a  good  case  of  ac- 
tion, and  that  tbe  suit  should  not  have 
been  dismissed  after  the  special  exceptions 
were' sustained,  because  they  applied  to 
tbe  third  count  only;  and,  even  If  that 
was  stricken  out,  a  good  cause  of  action, 
as  set  forth  in  the  first  and  second  counts, 
still  remained.  It  is  true  that  a  general 
allegation  of  ownership  in  the  plaintiff  is 
BofBclent  in  a  petition  for  the  recovery  of 
land:  but. if  the  plaintiff  goes  further,  and 
•eta  up  hla  title,  and  his  allegations  sbow 
tbat  it  Is  not  a  good  one,  a  general  de- 


murrer to  the  petition  should  be  sustained. 
Hughes  V.  Lane,  6  Tex.  294.  The  plaintiff, 
in  making  out  his  case,  is  confined  to  tbe 
facts  alleged,  and,  if  they  give  him  no  right 
to  the  land,  it  is  useless  to  sustain  tbem 
by  evirtence.  Hobby,  Land  Law, §  46.  In 
this  case  the  only  interpretation  to  be 
placed  upon  the  petition  is  that  the  title 
claimed  by  plalutiff  in  his  two  so-called 
"first  counts"  Is  described  and  morefully 
set  forth  in  the  latter  clause  of  the  peti- 
tion. This  is  clearly  shown  by  tbe  lan- 
guage of  Its  closing  paragraph.  After 
closing  all  his  allegations  as  to  title,  and, 
if  we  may  so  term  tbem,  all  tbe  counts  of 
his  petition,  he  says''tbat,  by  reason  of  the 
improvements  made  in  good  faith  by  tbe 
plaintiff,  and  by  reason  of  all  the  facts  be- 
fore stated,  tbe  plaintiff  is  the  equitable 
owner  of  said  section  of  land."  This  is 
equivalent  to  saying  tbat  "  tbe  title  I  rely 
on  to  sustain  this  action  rests  wholly 
upon  tbefacts  just  recited. "  It  is  tbe  same 
thiug  as  if  he  had  set  forth  these  facts  in 
the  beginning  of  his  petition,  and  had  fol- 
lowed them  with  an  averment  that  by 
reason  of  these  facts  he  became  the  eqnl- 
tableowneroftheland,  and  then  proceeded 
to  allege  tbe  claim  and  trespass  of  the  de- 
fendant. The  meaning  and  intention  of 
the  concluding  claim  is  not  altered  by  the 
position  It  occnples  in  tbe  pleading. 

We  think,  tberefore,  that  the  petition 
sets  forth  the  title  upon  which- the  plain- 
tiff sought  to  recover,  ond,  unless  that  ti- 
tle is  good  against  the  demurrer  and  ex- 
ceptions urged  to  it,  the  plaintiff's  suit 
was  properly  dismissed.  The  law  of  April 
6, 1881,  was  In  force  when  the  plaintiff  ap- 
plied for  a  purchase  of  the  land.  This  ap- 
plication was  made  to  the  district  sur- 
veyor, but  at  tbe  Time  the  land  was  not 
subject  to  purchase,  because  the  appraise- 
ment had  not  been  approved  by  the  gen- 
eral land-otllce.  Tbe  petition  does  not  In- 
form us  who  made  the  appraisement,  nor 
give  us  any  facts  by  which  we  can  tell 
whether  or  not  It  bad  been  made  by  the 
proper  officers.  In  Ramsey  v.  Medlin,  66 
Tex.  248,  It  was  held  absolutely  necessary 
that  an  appraisement  should  have  been 
made  by  the  officers  named  in  tbe  law  to 
entitle  a  purchaser  of  schoul  land  to  re- 
cover. No  presumptions  would  be  in- 
dulged that  It  was  correctly  made  from 
tlie  fact  that  tbe  state  treasurer  accepted 
the  obligations,  and  certain  uf  the  pay- 
ments tu  be  made  by  the  applicant.  That 
was  under  the  law  of  1874,  but  it  Is  no 
more  rigid  in  its  i-equlrements  as  to  an  ap- 
praisement than  tbe  law  of  1881.  But  in 
this  case  there  was  not  even  a  payment, 
or  tender  of  payment,  under  the  act  of 
1881.  Under  tbat  act,  application  for  pur> 
chase  could  not  be  made  antii  after  an  ap- 
praisement, approTed  by  the  general  land- 
office.  The  application  of  Snyder,  tbere- 
fore, was  premature.  No  Inchoate  right 
to  tbe  land  was  vested  in  htm  by  reason 
of  tbe  steps  taken  under  the  act  to  which 
we  have  alluded.  Tbe  act  of  April  12, 1883, 
superseded  and  repealed  the  act  of  18S1, 
but  saved  the  rights  of  settlers  in  good 
faith  under  the  latter  act  upon  lands 
which  had  been  appraised  by  the  proper 
surveyor,  when  the  commissioners'  court 
bad  approved  the  appraisement,  and.  It 
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had  been  filed  in  the  Reneral  land'-offlce, 
but  the  lands  had  not  been  placed  on  the 
market  under  the  appralsemeat.  These 
aettlPi-B,  however,  could  out  reap  the  ben- 
efit of  the  law  unlet^a  tbey  complied  with 
certain  conditions  imposed  by  it.  In  the 
first  place,  they  were  tn  pay  for  the  land 
the  price  per  acre  fixed  by  the  appraise- 
ment, with  8  per  cent,  interest,  as  pre- 
scribed by  the  act  of  1881.  We  have  no  al- 
legations  as  to  what  was  the  amount  of 
the  appraisement,  nor  by  whom  it  was 
made,  nor  that  It  was  made  at  all.  It 
was  (nrtlier  required  that  the  settler 
should,  within  six  months  from  the  time 
the  act  took  effect,  file  In  the  general  land- 
office  his  application  to  purchase  theland, 
and  on  payment  of  one-thirtieth  of  the 
purchase  money  and  one  year's  interest, 
and  forwarding  his  affidavit  stating  that 
he  is  and  was  on  January  1,  ISSS,  an  act- 
ual settler  in  good  faith  upon  the  land, 
and  that  he  settled  on  it  with  a  view  to 
purchasn  It,  together  with  the  affidavits 
of  at  least  two  credible  citisens  of  his 
county,  showing  that  such  applicant  is 
and  was  a  settler  in  good  faith  upon  said 
land,  he  could  be  allowed  to  make  the 
purchase.  These  were  essentials  to  be 
compliod  with  before  any  title  whatsoever 
could  be  obtained  by  settlers  under  the 
act  of  1881.  They  are  statutory,  and  can- 
not be  dispensed  with.  The  very  founda- 
tion of  the  applicant's  right  to  the  laud 
was  that  he  waf>  a  good-faith  settler  un- 
der the  act  of  1881.  and  that  this  settle- 
ment, as  well  as  its  good  faith,  existed  un 
January  1, 1883,  and  at  the  time  of  mak- 
ing the  application.  What  he  had  dunn 
previous  to  that  time  was  of  no  impor- 
tance if  he  had  removed  from  the  land 
Erior  to  that  date,  or  since  that  time  and 
efore  making  the  application.  The  peti- 
tion In  this  case  is  fatally  defective  in  its 
averments  upon  this  subject.  The  affida- 
vits of  the  applicant  ami  of  his  witnesHes 
do  not  show  that  he  was  a  settler  In  good 
faith  on  January  1, 188.S,  or  at  the  time  of 
making  the  application.  They  merely 
show  that  prior  to  April  6, 1S81.  he  bad 
made  permanent  and  valuable  improve- 
ments upon  the  land.  He  may  have  gone 
on  theland  and  Improved  it  before  April, 
1881,  and  yet  never  have  settled  upon  It 
at  all.  He  may  have  improved  it  and  set- 
tled upon  it,  and  afterwards,  and  before 
January  1, 18S.S,  abandoned  the  land  alto- 
gether. And  It  may  be  added  that  In  the 
whole  petition  there  is  nothing  to  show 
that  he  bus  not  done  so.  The  statute  has 
prescribed  certain  facts  which  must  exist 
before  the  applicant  shall  be  entitled  to 
theland.  It  has  also  prescribed  the  precise 
and  only  proof  that  will  be  received  of 
these  facts,  and  the  time  and  mode  In 
which  this  proof  must  be  made.  Without 
a  compliance  with  these  prerequisites,  the 
applicant  has  laid  no  foundation  tor  a  title, 
and  cannot  demand  one  of  the  state,  nor 
recover  against  an  occupant  of  tbe  land. 
We  thlnh  the  allegations  of  the  petition 
showed  that  the  steps  the  appellant  bad 
taken  to  secure  the  land  were  unauthor- 
ised by  law,  and  that  he  was  in  the  same 
position  as  If  be  had  made  no  application 
at  all.  The  special  exceptions  pointed  out 
the  delects  in  bis  pleadings,  and  hla  lailare 


to  amend  was  a  eonfeeslon  tbat  be  could 
make  out  no  better  title  to  the  land,  and 
bis  petition  was  properly  dismissed.  There 
is  no  error  in  tbe  judgment,  and  It  is 
affirmed. 


Broad  et  ah  v.  Cirr  or  Parib.^ 

(SupreTM  Court  of  Texcu.    April  33, 1896.) 

CiTT  TtXA»vaMBa—Bom>a — TiTjbit.itdb  or  Sma- 

TIXS. 

1.  Under  Rev.  St  c.  8,  tit  78,  art.  8791,  iHrorid- 
ing  tbat  treasuren  of  cities  having'  managenient 
of  schools  shall  have  the  same  powers  and  per- 
form the  same  duties  as  coun^  treasurers,  and 
article  8728,  providing  tbat  county  treasuren 
shall  exeoute  special  bonds  as  scbool  treasuren, 
the  sureties  on  tbe  general  bond  of  a  city  trqas- 
nrer  ore  not  liable  for  bis  defalcatlona  omt  of  the 
sobool  fund. 

8.  The  treasurer's  reports  are  only  prima 
fade  evldenoe  as  against  nis  sureties. 

Cross-appeals  from  districtcourt,  Lamar 
county;  R.  R.  Oainrs,  Judge. 

Action  by  the  city  of  Parts  against  T. 
Broad  and  others,  as  suretlos  on  the  offi- 
cial bond  of  J.  E.  Roberts,  treasurer  ot  the 
city,  alleged  to  have  defaulted  in  tbe  sum 
of  $2,757.28.  Defendants  pleaded  that  the 
defalcation  was  out  of  the  school  fund,  for 
which  the  sureties  on  tbe  greneral  bond 
were  not  liable.  Judgment  for  plaintiff 
for  $747.06.  Both  parties  appeal.  Re- 
rersed. 

MHxey,  liinhtfoot  <ft  Dentno,  tor  plain- 
tiff. V.  W.  Hale  and  JoeBalUnfnr,  tor  de- 
fendants. 

Robertson,  J.  The  bond  insnit  is  condi- 
tioned as  prescribed  b.y  law  tor  tbe  secori- 
ty  of  the  general  revenues  of  the  city.  Ar- 
ticle R65,  Rev.  St.  Its  terms  are  broad 
enough  to  rover  the  treasurer's  defalca- 
tion as  custodian  of  the  school  fund.  It  is 
claimed,  however,  that  its  scope  is  limited 
by  the  statute,  which  anthorices  tbe  city 
to  assume  control  of  the  free  schools. 
The  law  conferring  this  authority  Is  con- 
tained in  chapter  H,  tit.  78,  Rev.  St.  It  Is 
there  provided  that  tbe  treasurers  of  cities 
having  the  managenieut  of  the  schools 
shall  have  the  same  powers  and  perform 
the  same  duties  as  are  herein  prescribed 
for  county  treasurers,  so  far  as  tbe  same 
are  applicable.  Article  8791.  A  subdivis- 
ion uf  the  same  chapter  (articles  3725-3732, 
inclusive)  la  entitled  "Duties  of  tbe  coun- 
ty treasurer  pertaining  to  tbe  scboul 
fund."  Instead  ot  repeating  so  mueb  of 
this  subdivision  as  could  be  applied  to 
city  treasurers,  these  articles,  as  far  as  ap- 
plicable, are  referred  to  as  defining  the 
powers  and  duties  of  city  treasurers.  The 
only  one  of  these  articles  prescribing  a 
duty,  eo  nomine.  Is  8728,  in  this  language: 
"Within  twenty  days  after  the  receipt  ot 
his  certificate  of  election,  it  shall  be  the 
duty  of  the  county  treasurer  to  execute  a 
bond,  with  two  or  more  good  and  suffi- 
cient sureties,  for  the  faithful  performance 
of  his  duties  under  this  chapter."  The 
next  article  prescribes  the  conditions  and 
the  means  of  fixing  the  amount  ot  the 

■This  case,  filed  April  28,  1886,  is  now  pab- 
lisbed  by  request,  with  otbers.  Id  order  that  Um 
Southwestern  Reporter  may  coverall  oases  la  vol- 
ome  06,  Texas  Reports. 
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bond.  There  can  be  no  dliBcuUy  in  npply- 
liiK  these  directions  to  the  city  treaiturer. 
The  bond  required  Is  In  addition  to  the 
Keneral  oHIclal  bond,  and  It  ia  the  apecial 
secarity  required  tor  the  cuHtody  and  dl»- 
burranient  of  the  special  fund  intrusted  to 
the  treasurer  by  this  chapter.  It  is  con- 
tended that  Kiring  this  bond  is  not  a 
"dnty,"  within  the  meaning  of  the  word 
as  Dsed  in  article  8701.  The  usual  scope  of 
the  term  would  probably  not  embrace  this 
act:  but,  in  this  law,  gfiving  the  bond  is 
prescribed  under  the  head  of  "  duties, "  etc., 
and  is  prescribe<l  asaduty.  Thetie  provls- 
loBs,  in  effect,  define  the  v'ord  as  used  by 
the  legislature  in  this  chapter.  These  con- 
siderations lead  unavoidably  to  the  con- 
clusion that  It  was  Intended  that  the  safe- 
keepiog  and  disbursement  of  the  school 
fund.  In  cities  having  charge  of  the  public 
schools  should  be  secured  by  a  special 
bond.  The  ofHcer  is  not  trusted  upon  the 
faith  or  responsibility  of  the  general  bond. 
Construlngtogetber  the  laws  requiring  the 
two  lionds.lt  seems  to  us  clear  that  the  sure- 
ties on  the  general  bond  cannot  be  made 
liable  for  a  defalcation  in  the  special  fund. 
Hendernon  v.  Coover,  4  Nev.  429;  State  y. 
Bradshaw.lOIred.  229;  Brandt.Bur.  5  47S. 
The  view  taken  by  the  court  below  that 
the  reports  of  the  officer  were  prima  teeie, 
and  not  conclusive,  evidence  agnlnst  the 
sureties,  is  sustained  by  the  weight  of  au- 
thority, and  Is  believed  to  be  supported 
by  the  better  reason.  Bee  note  to  Boone 
Co.  V.  Jones,  (Iowa,)  37  Amer.  Kep.  234,  2  N. 
W.  Rep.  987,  and  7  N.  W.  Rep.  156,  where 
cases  are  collated;  'Whart.  £v.  g  22.  The 
ease  was  tried  below  without  a  jury,  but 
the  findings  of  fact  do  not  dlHtlnguiuh  the 
funds  in  the  deflclt,  and  are  not  adapted 
to  a  final  dlnpusltion  of  the  case  on  thin 
appeal  on  the  defendants'  liability  as  held 
In  this  opinion.  The  Judgment  Is  reversed, 
and  the  cause  remanded. 


Douglass  v.  DnNCAN.i 

(SuprenM  Court  of  Texa*.    April  28, 1886.) 

Triai.  bt  Ooukt  — Ibrelbvant  Testimoht  — Ap- 
piALr— AasiasMBMT  OF  Ekkoks. 

L  Where  totally  Irrelevant  evidenoe  is  ad- 
mitted In  a  case  tned  by  the  Indge  without  a 
Jury,  the  judgment  will  not  be  reversed  U  it  I* 
not  shown  that  the  Judgment  was  based  on  the 
inadmissible  evidence. 

2.  A  general  assignment  of  error  that  the 
Indge  erred  In  rendering  the  Judgment  will  nut 
be  considered  on  appeal. 

Appeal  from  district  court,  Denton 
county  ;  F.  V^.  Pinbr,  Judge. 

Trespass  to  try  title  by  T.  J.  Douglass 
against  J.  B.  Duncan,  In  May,  1884.  the 
lot  In  question  was  sold  under  execution 
issued  on  a  Judgment  asRinst  Duncan, 
and  was  boueht  by  M.  Fulton,  who  re- 
ceived a  sheriff's  deed.  In  1SN5,  Douglass 
recovered  a  Judgment  against  Fulton, 
levied  on  the  lot,  and  bought  It  in  at  the 
sale.  At  the  trial  Duncan  testified  that 
Fulton  had  bought  the  lot  in  trust  tor 
him,  and  Introduced  In  evidence  a  Judg- 
ment rendered  In  1886  decreeing  the  title 

>Thi8  case,  filed  April  28,  1886,  is  noiv  pnb- 
lished  by  request,  with  others,  in  order  that  the 
Southwestern  Reporter  may  cover  all  cases  In 
volume  66^  Texas  Reperta. 


of  the  lot  to  be  in  him.    Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 
Ferguson  A  Davidson,  for  appellant. 

Willie,  C.  J.  It  is  apparent  from  ap- 
pellant's own  statement  of  this  case  that 
the  admission  in  evidence  of  the  Judg- 
ment obtained  by  Duncan  against  Fulton 
could  not  huve  affected  the  decision  below, 
for  the  rights  of  all  parties  to  this  suit  in 
the  land  were  fixed  and  determined  long 
previous  to  the  rendition  of  that  Judg- 
ment. This  Judgment  could  not  possibly 
have  divested  title  out  of  Douglass  ana 
vested  it  in  Duncan;  and,  unless  it  la 
made  apparent  to  this  court  that  the 
court  below  so  held,  we  will  not  presume 
that  it  based  Its  decision  upon  any  such 
untenable  ground.  As  It  Is  not  shown 
that  the  adndssion  of  the  evidence  has 
prejudiced  the  appellant's  cause,  we  do  not 
feel  authorised,  because  of  Its  admission, 
to  reverse  a  judgment  rendered  In  a  case 
submitted  to  the  Judge  alone  without  the 
Intervention  of  a  jury.  The  appellant  did 
not  request  the  district  judge  to  put  in 
writing  bis  separate  conclusions  of  law 
and  fact,  nor  lias  he  made  an  assignment 
of  error  which  points  out  the  particulars 
In  which  the  court  below  has  miscon- 
strued the  law  or  misinterpreted  the  facts. 
It  Is  always  better  to  have  the  written 
ctmclUHlona  of  law  and  fact  placed  upon 
record,  so  that.  If  wrong,  error  can  be 
the  better  assigned  upon  them.  The  very 
error  romniitted  will  then  be  apparent. 
It  is  at  least  necessary,  though  these  con- 
clusions be  not  reduced  to  writing,  that 
the  assignments  point  out  specifically  the 
error  Into  which  the  district  Judge  has 
fallen  In  rendering  Judgment  for  his  ad- 
versary. Here  this  is  not  done.  The  as- 
signment is  that  the  court  erred  in  ren- 
dering Judgment  for  the  defeudant.  "To 
t  jd  out  whether  or  not  this  assignment, 
was  well  taken,  we  should  have  to  seareb' 
through  the  entire  testimony,  and  per- 
haps apply  the  law  to  it  In  Its  every 
phase,  to  see  If,  in  some  possible  aspect 
of  the  case,  the  court  below  did  not  err 
in  rendering  Judgment  against  the  appel- 
lant. We  have  heretofore  declined  to  do 
so  under  such  a  general  assignment,  and 
puraue  the  same  course  in  the  present  case. 
Hardin  v.  Abbey,  67  Tex.  5S2.  Seeing  no 
fundamental  error  In  the  proceedings  be- 
low, the  Judgment  is  affirmed. 


Logan's  Heirs  v.  Fikrce  et  tU.' 
{Supreme  Covrt  of  Texaa.    April  28, 1886.) 

TbBSPASS  to  TbT  TiTLB — DEFENSBS — PBBBtTMPTIOir 

— Lacbbs. 
Where,  in  trespass  to  try  title,  it  appears^ 
that  defendants  claim  under   an  execution  sale" 
more  tban  40  years  before;  tbat  plaintiffs  claim 
as  heirs  of  the  execution  debtor  on  the  ground 
that  the  sheriff's  deed  insufBciently  described  the 
land, — a  Judgment  for  defendants  Is  proper,  not- 
witbstandlne  the  InsulBcieucy  of  the  description, 
when  It  Is  shown  that  the  Judgment  and  execu- 
tion were  valid;  that  the  execution  debtor  and  his 
heiis  recognized  .he  sale  and  aoquiesced  in   it, 

■This  case,  filed  April  28,  1880,  is  now  pub- 
lished by  request,  with  others,  in  order  that  tha 
Bonthwestem  Reporter  mqyoorer  all  oases  in  vol- 
ume 66,  Texas  Reports, 
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treating  the  land  as  belongingr  to  tbe  pmctaaaen 
under  the  ezeontlon  sale  for  40  yean. 

Appeal  from  district  court,  Lamar  conn- 
ty;  D.  H.  Scott,  Judge. 

Action  tor  land  by  the  heirs  of  B.  T. 
Logan  against  Mannle  K.  Pierce  and  oth- 
ers. Judgment  for  defendants.  Plaln- 
tUfp  appeal.    AfBrmed. 

B.  F.  Fuller,  for  appellants.  MUxey, 
Ltgbtfoot  A  Denton,  for  appellees. 

Stayton,  J.  The  Inna  In  controversy 
was  granted  to  B.  T.  Logan,  through 
whom  appellants  claim  by  inheritance, 
and  tbpy  are  entitled  to  recover,  unless 
title  to'the  land  passed  to  those  through 
whom  tbe  appellees  claim  by  the  sale 
madt;  by  the  sheriff  In  tbe  year  1845,  un- 
der a  valid  Jarlgmeat  and  execution 
against  the  original  grantee.  There  Is  no 
controversy  as  to  the  validity  of  tbe  Judg- 
ment and  execution  againiit  B.  T.  Logan, 
nor  Is  there  any  controversy  as  to  tbe 
payment  of  the  purchaae  money  bid  at 
the  sheriff's  sale.  It  is  contended  now,  as 
ft  was  held  on  the  former  appeal  by  tbe 
commissioners  of  appeals,  that  the  de- 
scription of  the  land  Bold,  which  Iscon* 
tained  in  the  sheriff's  deed,  is  InsafHclent 
to  identify  the  land.  In  adopting  the 
opinion  of  the  commissioners  of  appeals 
on  a  former  appeal,  it  was  held,  as  the 
case  wnH  preseuted,  that  the  Qescrlption 
in  the  deed  was  iDSufHcIent;  but  that 
with  a  knowledge  o(  the  coutlgaration  of 
the  entire  grant,  ol  whch  the  land  sold 
Tras  a  part.  It  might  appear  that  the  de- 
scription WHS  sufHcient.  On  the  last  trial 
the  court  below  found  that  this  so  ap- 
peart-d,  but,  as  the  case  now  comes  befoi-e 
us,  It  is  not  neceBBary  for  us  to  pass  upon 
this  ijneBtlon.  There  Is  uiuch  evidence  in 
the  record  now  before  us  which  was  not 
contained  in  the  recoi-d  on  the  former  ap- 
Cenl,  and  from  that  tbe  court  below,  in 
effect,  found  that  the  execution  was  levied 
on  the  land  claimed  by  tiie  appellees,  and 
that  this  land  was  sold  by  the  sheriff.  If 
there  be  evidence  to  support  this  finding, 
thejndKment  must  be  affirmed,  whether 
the  deed  correctly  describee  the  land  lev- 
te<l  upon  and  sold  or  not;  for  there  is  no 
controversy  as  to  the  payment  of  the  pur- 
chare  money,  or  as  to  the  validity  of  the 
Judgment  or  execution.  Donnebaum  v. 
Tlnwley,  54  Tex.  8«5;  Flemming  v.  Powell, 
2  Tex.  231 ;  Baker  v.  Clepper,  26  Tex.  635. 
The  execution  under  which  the  sale  was 
made  has  been  lost,  as  has  been  the  exe- 
cution docket  In  use  at  the  time  the  nale 
was  made;  hence  we  cannot  ascertain 
from  this  source  what  tbe  return  on  the 
execution  actually  showed  as  to  the  levy 
and  sale.  The  matter  out  of  which  this 
controversy  arises  transpired  more  than 
40  years  ago,  and  every  permissible  pre- 
sumption ought  to  be  indulged  In  support 
of  the  claim  of  those  who,  during  all  this 
period,  have  openly  claimed  title  to  the 
particular  land  in  controversy  through 
that  sale;  and  especially  so  when,  until 
about  tbe  time  this  action  was  com- 
menced, tbe  appellants,  and  those  through 
whom  they  claim,  never  asserted  adverse 
right.  Tbe  court  below  found  as  follows: 
'I  find  that  plain  tiffs,  and  those  under 
ivhom  they  claim,  have  paid  taxes  on  tbe 


land  set  out  in  their  (rieadinss  ever  sine* 
1846,  and  have  openly  claimed  the  same, 
and  that  defeudants'  ancestor,  and  other 
form«>  heirs  of  B.  T.  Logan,  by  repeated 
conveyances  and  other  acts,  have  recog- 
nised plaintiffs'  title  and  the  title  of  those 
under  whom  they  claim,  and  the  identity 
'of  the  land  set  out  In  tfaelr  pleadings  nuA 
platted  above,  from  the  date  of  the  sher- 
IB'»deed  up  to  a  recent  date,  and  that  de- 
fendants set  up  uo  claim  to  tbe  land  anti> 
within  the  last  two  years. "  Tbe  evidence 
folly  Justiftes  this  finding.  It  appear* 
that  at  the  sale  tbe  sberitt  sold  five  hun- 
dred acres  of  land,  which  be,  at  the  time,, 
declared  had  been  designated  by  B.  T. 
Logan  for  sale  under  tbe  execution.  Lo- 
gan knew  of  the  sale  and  purchase,  and 
was  content  that  tbe  purchaaers  sboald 
have  the  land;  knew  of  their  claim,. and 
never  asserteii  adverse  rights,  but,  on  tb& 
contrary,  regarded  It  as  tbe  property  of 
the  purchasers:  and  refused  to  redeem  It 
when  opportunity  was  given  to  him  by 
the  purchasers.  The  evidence  showing 
that  the  heirs  of  B.  T.  Logan  for  a  long 
period  of  time  have  recognised  that  the 
land  sold  by  tbe  sheriff  was  the  identical 
land  claimed  by  tbe  appellees,  and  tbat 
they  have  often  acted  upon  this  recogni- 
tion in  dealing  with  others  in  reference  t» 
other  parts  of  tbe  grant.  Is  overwhelming; 
and  we  are  of  the  opinion  that  the  fact» 
proved  were  sniBcient,  after  so  great  a 
lapse  of  time,  to  have  jnatlfied  the  court 
below  in  finding  that  tbe  land  claimed  by 
the  appellees  is  the  identical  land  levied 
on  and  sold  by  the  sheriff  in  the  year  1846. 
The  appellants,  and  those  through  whom 
they  claim,  evidently  so  believe.  This  be- 
lief must  be  presumed  to  have  been  found- 
ed on  knowledge  of  facts  which,  if  be- 
lieved by  those  interested  in  not  so  believ- 
ing, must  be  held  to  have  been,  in  their 
nature,  though  not  here  developed,  sncb 
as  to  justify  such  a  ballet.  There  is  no  er- 
ror in  the  Judgment,  and  it  will  be  affirmed. 


Stroud  et  al.  ▼.  Palmrb  et  a/.i 
(Supreme  Court  of  Teau.    Aisril  8S,  1888.)- 
RsviBw  ON  Apfbait— ImorncisNT  Rsoobd. 
Where  an  assimioent  of  error  ia  based  oi» 
the  failure  of  the  veraiot  to  find  upon  a  given  is- 
sue, but  the  evidence  bearing  on  this  issue  is  not 
briefed  in  appellant's  statement,  the  error  will 
not  be  considered,  as  the  supreme  court  will  not 
loolc  through  the  entire  record  for  suoh  evidence. 

Appeal  from  district  court,  Travis  coon. 
ty;  A.  S.  Walkrr,  Judge. 

Action  by  Francis  Palmer  and  otbeta 
against  John  S.  Stroud  and  otbera. 
Judgment  for  plaintiffs.  Defeniants  ap- 
peal.   Affirmed. 

John  R.  Peel,  for  appellants.  B.  B,. 
Barobart,  for  appellees. 

WILI.IB,  C.  J.  At  tbe  last  term  of  tbi» 
court,  upon  motion  of  the  appellees,  ev- 
ery assignment  relied  on  by  the  appel- 
lants, with  one  exception,  was  stricken 
from  tbe  record.    Tbe  case  Is  now  before 


>  This  case,  filed  April  88,  1889,  is  now  pnl»- 
llshed  by  request,  wltb  others,  In  order  that  tbe 
Southwestern  Reporter  may  cover  all  oases  ba. 
volume  60,  Texas  Reports.        ,^  . 
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uti  OB  tb«  idzth  asslsnmeiit  aloae.  The 
complaint  under  tliia  assiKyineDt  1b,  in 
•fleet,  tbat  the  verdict  should  have  found 
the  rental  vaiueof  the  lots  In  controversy, 
as  also  of  the  Stroud  farm,  and  the  valne 
of  the  permanent  Improvementa  made  by 
appellantfl,  and  the  damagea  by  appellees 
by  waste  or  neKHsrence  upon  the  istroud 
farm.  The  dlatriet  Judge  charKed  the 
Jaryithat  if  they  found  tor  the  plalntllTs 
they  would  find :  (1)  The  rental  falue  of 
the  iota  in  anit  from  June  21, 1x81,  to  date; 
(2)  rental  value  of  the  Stroud  place  or 
farm  for  same  period ;  (3)  give  value  of 
permanent  imprnvementg,  if  any,  made 
by  Stroud  upon  the  Palmer  lota  sued  for; 
(4)  what  amount,  if  any,  of  damafcea  by 
Palmer  by  waste  or  neglect  to  the  Stroud 
farm  from  his  tukin;;  poHsesslon  of  it  to 
filinx  of  this  suit.  The  Jury  found  for  the 
plaintiffs,  and  that  the  damaKes  to  the  de- 
fendants' property  did  not  exceed  the  ben- 
eflts  received  In  extra  rental. 

The  evident  meanlaK  of  the  verdict  la 
that  the  excesM  of  the  rental  value  of  the 
plaintiffs'  lots,  durlDK  the  time  the  defend- 
ants occupied  them,  over  the  rental  value 
of  the  Stroud  place  during  the  same 
time,  was  at  least  equal  to  the  amount  in 
whicb  appellees  had  damaved  the  Stroud 
farm  while  they  occupied  it.  The  Jury, 
therefore,  did  And  according  to  the  re- 
qaireroentfl  of  the  charge  as  to  everything 
except  the  value  of  thp  iuiprorements  put 
by  tb»  apiiellants  upoD  the  land  sued  for. 
The  charge  of  the  court  requires  the  Jury 
to  find  as  tu  these  Improvements  only  in 
the  event  they  should  believe  that  such 
improvements  had  been  made  b.v  the  ap- 
pellants, thereby  intimating  a  doubt  as 
to  this  fact,  and  lea  vine  the  Jury  to  solve 
It.  The  failure  of  the  Jury,  to  find  the 
value  of  thelniprovemfntsmaybavearisen 
from  a  belief  on  their  part  that  the  pre- 
ponderance of  evidence  did  not  show  that 
any  Improvements  of  value  bad  been 
made  by  the  appellants  upon  the  land 
sued  for.  Hence,  to  sustain  the  assign- 
ment in  this  ivspect,  it  should  hare  been 
made  to  appear,  by  the  statement  from 
the  record,  that  the  uncontroverted  evi- 
dence showed  that  valuable  improve- 
ments had  been  made,orthat  the  Jury  had 
willfully  disregarded  the  great  prepon- 
derance of  evidence  to  that  effect.  In- 
stead of  doing  this,  there  is  no  statement 
made  under  the  assignment  of  theevldence 
bearing  upon  the  point.  The  only  re- 
mark as  to  the  proof  upon  the  subject  is 
tbat  "evidence  was  introduced  thereon." 
The  mere  fact  that  evidence  was  tntro- 
doced,  and  that  the  court  charged  upon 
the  snbject,  does  not  show  that  the  Jury 
erred  In  not  finding  that  valuable  Im- 
provements had  been  made.  "The  evi- 
dence thereon "  might  have  shown  to  the 
contrary.  To  determine  whether  it  did 
or  did  not,  we  shonld  have  to  toil 
through  82  pages  of  a  statement  of  facts, 
and  this  Is  to  do  a  thing  which  the  rules 
•ay  the  parties  briefing  a  case  must  do  for 
na.  It  to  to  save  the  court  the  labor  of 
such  investigations  tbat  counsel  are  re- 
quired to  make  a  brief  statement  from  the 
record  of  the  matters  bearing  upon  the 
propoaltlona  made  In  their  briefs.  Tbis 
baa  not  been  done  hi  the  present  case,  and 


had  the  motion  heretofore  auatalned  in- 
cluded an  application  to  strike  out  the 
statement  under  this  assignment, it  woald 
have  prevailed  in  tills  aain  other  reapecta. 
As  we  are  pointed  to  nothing  In  tbe  rec- 
ord stpportlng  the  assignment,  we  must 
regard  it  as  not  well  taken.  There  is  no 
error  In  the  Judgment,  and  it  la  affirmed. 


Tbxa.8  &  Pao.  Ry.  Co.  V.  MORIM.I 

(Supreme  Court  of  Tenw.    April  27, 1886.) 

Railboad  Compavieb— Injust  to  Child  on  Tbaox 
— Measdkb  or  Damaoks — ^Vbboict. 

1.  In  an  action  by  the  father  against  a  rail- 
way company  for  lujnries  to  his  2X-year-oId  child 
that  strayed  on  the  trsok  and  was  run  over,  Ue- 
fendsnt  pleaded  that  the  injury  resulted  from 
plointUf's  DsgUgenoe  In  allowiag  the  child  to  be 
on  tbe  track,  and  the  court  charged  that,  in  or- 
der to  establish  a  cause  of  action  or  defense 
founded  on  a  charge  of  negligence,  negligence 
must  be  proven,  and,  if  the  child  was  too  young 
to  appreciate  danger,  then  plaintiff  most  show 
tbat  he  and  his  wile  were  not  guilty  of  ordinary 
negligence  in  allowing  the  child  to  get  on  tb* 
track,  or  that  defendant,  after  dlsooverliig  the 
child,  inflicted  tbe  injuries  recklessly,  etc. 
Held,  that  the  charge  was  not  erroneous. 

2.  Where  the  child  is  cri  poled  for  life,  the 
value  of  the  services  of  the  child  during  its  mi- 
nority, less  the  expense  of  feeding  and  clothing 
It,  is  not  tbe  true  measure  of  damages,  as  the 
expense  of  the  care  of  the  ehildin  soch  case  may 
be  greatly  increased. 

8.  Tbe  fact  that  the  child,  in  another  aotion, 
has  recovered  damages  for  its  reduced  capacity 
to  earn  money  during' its  minority,  is  no  reason 
why  the  parent  should  not  recover  for  the  same 
incapacity,  since  tbe  Judgment  in  the  other  case 
was  an  improper  one. 

4.  Where  the  Jury  return  a  verdict  for  larger 
damages  than  plaintiff  alleged  or  proved,  it 
should  be  set  aside. 

Appeal  from  district  court,  Tarrant 
county,  A.  J.  Hood,  Judge. 

Action  by  Dam  use  Morin  against  the 
Texas  &  Pacific  Railway  Company  for  In- 
juries to  plalnllff's  minor  child,  Charles 
Morin,  80  months  old.  Defendant  de- 
murred, and  pleaded  specially  "that.  It 
plaintiff's  son  was  injured  by  defendant's 
train  of  cars,  the  same  resulted  from  tbe 
negligence  of  plaintiff  and  his  wife  In  al- 
lowing their  son  to  be  on  defendant's  rail- 
road track."  Tlie  court  charged  as  fol- 
lows: "If,  In  this  case,  there  was  negli- 
gence on  tbe  part  of  defendant's  agents, 
as  charged  by  the  plaintiff,  or  [if  there 
was  negligence  on  the  part  of  plaintiff  and 
his  wife,  as  charged  by  the  defendant,  sucb 
negligence  cannot  be  presumed,  but  must 
be  shown  by  facts  and  circumstances;  or, 
In  other  words,  in  order  to  establish  a 
cause  of  action  or  a  defense  founded  on  a 
charge  of  negligence,  negligence  must  be 
shown  or  proven.]  Negligence  or  no  neg- 
ligence are  questions  of  fact  which  you  are 
to  determlnefrom  all  the  facts  and  circum- 
stances of  this  case  In  evidence  before  you. 
If  it  be  true,  as  alleged  by  plaintiff,  that 
he  has  been  wronged  by  the  defendant 
through  the  negligence  of  its  agents,  with- 
out any  fault  on  the  part  of  plaintiff  and 
his  wife,  then  tbelawls  theplalntlD should 

'This  case,  filed  April 37,  1886,  is  nowpnblished 
by  request,  with  others,  in  order  that  the  BoutB^ 
western  Reporter  may  cover  all  eases  in  volnme 
66,  Texas  Reports. 
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recover;  bat  the  law  farther  is  that,  If 
the  child  was  too  young  to  appreciate 
danKer,  and  was  under  the  care  and  man- 
agement  of  plaintlfr  and  his  wife,  etc., 
then  it  devolves  on  plaintiff  to  show  and 
satisfy  your  rolnds  by  testimony  either 
that  he  and  his  wife  were  not  gailty  of 
ordinary  n^llRence  in  allowing  the  child 
to  get  on  the  railroad  track,  or  that  de- 
fendant's agents,  after  discovering  the 
child  on  the  tracic,  inflicted  injuries  on  the 
child  recklessly  and  wantonly,  and  with- 
out  ordinary  care  and  diligence, "etc.  De- 
fendant excepted  to  that  part  of  the 
charge  indicated  ,by  brackets.  Jadguaent 
for  plaintiff  for  $7,860.  Defendant  appeals. 
Reversed. 

DhvIs,  Beall  A  Rogers,  for  appellant. 
Templeton,  Wynne  A  Carter  and  Farman 
A  atedtnan,  for  appellees. 

Statton,  J.  The  charge  complained  of 
in  the  first  assignment,  taken  In  connection 
with  the  whole  paragraph  of  which  it  is 
a  part,  is  not  subject  tn  the  objections 
urged.  Upon  the  burden  of  proof  tbe 
charge  was  fair,  and  not  calculated  to  mis- 
lead a  jury.  It  Is  urged  tn  the  second  as- 
Kignmentthatthetruemeasure  of  damages 
in  an  action  by  a  parent  for  an  injury  to  a 
minor  child  is  "  the  value  of  the  services  of 
the  child  during  its  minority,  less  tb^  ex- 
I)ense  of  feedingand clothing  it."  This  has 
been  held  to  be  tbe  true  measure  in  actions 
for  injuries  to  minors,  resulting  in  death, 
brought  under  the  statutes  authorizing 
actions  for  such  injuries  to  be  maintained 
by  parents;  but  no  such  measure  of  dam- 
ages can  be  applied  in  cases  like  this,  for 
the  simple  reason  that  theexpensesof  feed- 
ing and  clothing  the  minor  during  itti  mi- 
nority devolve  upon  the  parent,  and  are 
In  no  way  diminished  by  the  fact  that 
the  minor,  from  tbe  injury,  becomes  a 
cripple.  The  expense  in  such  case  may  be 
greatly  Increased.  It  is  further  urged, 
under  this  assignment,  that  the  court 
ought  not  to  have  permitted  the  appellee 
to  recover  for  the  reduced  capacity  of  the 
child  to  earn  money  during  its  minority, 
for  tbe  reason  that  the  minor  had  recov- 
ered a  judgment  in  its  own  favor  in  an- 
other action,  on  this  same  ground,  for 
damages.  There  is  notbing  in  the  record 
before  us  to  show  that  the  father  had 
emancipated  the  child,  and  that,  there- 
fore, such  a  recovery  by  the  child  was 
ftroper,— a  matter  almost,  if  not  quite, 
mpossible  In  tbe  case  of  a  child  only 
30  months  old  If  au  Improper  judg- 
ment has  been  rendered  in  another  case, 
that  is  no  reason  why  the  judgment 
in  this  should  be  reversed.  The  appellant 
would  have  Its  remedy  In  the  case  In 
wfalcli  the  error  was  committed. 

The  Oftb  assignment  is  based  on  the 
action  of  the  court  in  overruling  the 
motion  for  a  new  trial,  baaed  on  tbe 
ground  of  tbe  insuHiciency  of  the  evi- 
dence to  show  negligence  on  the  part 
of  the  servants  of  the  appellant,  and  upon 
the  snfflclencyof  the  evidence  to  show  con- 
tributory negligence  on  the  part  of  tbe 
father.  Tbe  question  of  negligence  was  for 
tbe  jury,  and  it  requires  a  clear  case  of  in- 
sufficiency In  the  evidence  to  authorise 
this  court  to  set  aside  a  verdict  upon  this 


issue.  In  view  of  the  dispoaitlon  which 
will  have  to  J3e  made  of  the  case  on  an- 
other point,  the  evidence  bearing  on  the 
question  of  negligence  will  not  lie  consid- 
ered. 

The  sixth  assignment  urges  that  the 
court  erred  in  overruling  tbe  motion  for  a 
new  trial,  based  on  the  grronnd  that  the 
damages  given  were  excessive.  The  spe- 
cific damages  alleged  to  have  been  sus- 
tained by  the  appellee  were  as  follows: 
Lobs  of  services  during  child's  minority. . .  ..$3,800 

Medical  attenUoD 1,500 

Medicines 1,800 

Bervioes  of  self  and  wife 1,000 

97,sao 

The  court  Instructed  the  Jury  as  follows: 
"If  you  find  any  damages  for  the  plaintiff, 
you  may,  if  tbe  proof  warrants,  allow 
bim  a  Just  and  reasonable  compensation 
tor  expenses  incurred  Ity  him  for  necessary 
medicines,  medical  and  surgical  attentions 
In  tbe  coring  of  the  child,  and  also  Just 
eompeosatioo  for  necessary  nursing  and 
attention  to  tbe  chlid  until  it  was  cured; 
and  also  reasonable.  Just,  and  proper 
compensation  for  such  services  of  the 
child,  if  any,  as  the  plaintiH  will  probably 
be  deprived  of  by  reason  of  tbe  rbild's  in- 
ability, if  any,  to  labor  for  him,  and  to  do 
his  bidding,  before  it  reaches  tbe  age  of 
twenty-one  years. "  Tbe  proof  as  to  tbe 
value  of  the  services  of  tbe  child  during  its 
minority  does  not  show  that  they  would 
be  of  as  great  value  as  claimed  }n  the  peti- 
tion. The  proof  as  to  medical  bills  was 
that  the  bills  would  reasonably  amoant 
to  $750,  and  that  medicines  cost  about 
$25.  There  was  no  definite  proof  as  to 
the  value  of  tbe  services  of  the  plaintifl 
and  his  wife  during  the  timetbey  were  nec- 
essarily in  attendance  on  the  child  during 
bis  Illness, resulting  from  the  wounds;  nor 
was  the  evidence  introdned  upon  this 
point  such  as  to  justify  the  belief  that  tbeir 
services  during  that  time  were  of  value 
equal  to  the  sum  claimed  in  the  petition  for 
the  services.  Under  this  evidence,  a  verdict 
and  Judgment  were  rendered  in  favor  of 
the  plaintiff  for$7,950.  This  verdict  seems 
to  UH  excessive,  and  could  not  have  been 
reached  by  the  jury  from  the  evidence  be- 
fore them  If  they  considered  only  sncb 
elements  of  damages  as  the  charge  of  the 
court  authorised  them  to  consider.  It  is 
the  duty  of  a  jury  to  be  governed  by  the 
charge  of  the  court  as  to  what  matters 
may  be  considered  in  assessing  damages. 
It  was  not  necessary  for  tbe  plaintiff  to 
itemlie  hi«  claim  for  damages;  but  he  did 
so,  and  we  see  that  the  verdict  exceeds  his 
own  estlmateof  the  aggregate  of  damag^es 
on  the  enumerated  items,  all  of  which  the 
court  informed  the  Jury  they  might  von- 
aider:  while  his  own  evidence — that  most 
favorable  to  him — does  not  place  the  dam- 
ages so  high  as  the  estimate  alleged  in  his 
pleading.  These  things  but  evidence  the 
factthat  thejury  must  have  been  infiuenced 
by  some  consideration  other  than  a  calm 
and  fair  consideration  of  the  evidence  un- 
der the  charge  of  the  court.  They  must 
have  disregarded  tbe  evidence,  or  consid- 
ered grounds  for  damages  which  the 
charge  of  the  court  did  not  authorise  them 
to  consider.    Tbe  entire  damages   were 
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laid  at  f  10,000,  but  as  gronnds  tberetor 
Moine  matters  were  alleged  which  would 
lie  ground  for  damages  lo  favor  of  the  In- 
jured child,  but  not  for  damages  In  favor 
of  the  father,  without  theaverment  of  fiicts 
other  than  such  as  were  alleged.  How 
far  the  Jury  may  have  taken  such  wholly 
irrelevant  matters  Into  consideration  In 
making  up  their  verdict  we  cannot  know. 
There  may  have  been  some  things  which 
might  he  considered  in  cases  of  this  kind 
which  the  charge  did  not  authorize  the 
Jury  to  consider.  Whether  considered,  we 
Cannot  ascertain.  Becogntcing  the  im- 
possibility of  making  such  exact  proof  of 
dn  mages  in  this  class  of  cases  as  in  some 
other  classes  of  cases  may  be  made,  yet.  In 
view  of  the  plaintiff's  own  estimate  of 
Uamages  sustained  by  him  on  the  grounds 
aobmltted  to  the  Jury,  and  in  view  of  the 
fact  that  bis  own  evidence  does  not  show 
damages  equal  to  those  alleged,  we  are 
constrained  to  hold  that  the  court  erred 
In  refusing  to  grant  a  new  trial  on  the 
ground  that  the  damages  were  excessive. 
The  Judgment  will  therefore  be  reversed, 
-and   tbe  cause  remanded. 

RoBKRTBOM,  J.,  did  not  sit  In  this  case. 


Allen,  Sheriff,  et  a1.  r.  Carpenteb.^ 
{Supreme  Court  oj  TeeoM.    April  27,  ISM.) 

rRAUDOLHHT  COHTSTAHCaS— KNOWLXDOS  OV  PDB- 

cHASBit— Opinion  KyiDxxoa. 

1.  A  sale  by  am  insolvent  debtor  of  a  larger 
amonnt  of  eoods  to  one  creditor  than  is  necessary 
to  pay  the  debt  ia  valid  If  the  creditor  does  not 
know,  and  has  no  good  reason  to  suppose,  that 
the  sale  is  made  with  intent  to  hinder  and  de- 
fraud other  creditors. 

8.  When  there  is  a  question  as  to  the  value 
of  a  stock  of  saloon  goods  levied  on  bytbe  sheriff 
and  claimed  by  a  third  person,  a  witness  who 
hus  been  in  the  saloon  business  for  seven  years 
in  the  town  where  the  levy  was  made,  and  who 
states  that  he  knows  the  value  of  such  goods,  is 
oouipetent  to  testify  as  to  their  value. 

Appeal  from  discrictcourt.  Wise  county; 
F.  E.  I'iNER,  Judge. 

Action  by  J.  C.  Carpenter  against  R.  T. 
Allen,  sheriff,  and  Our  Lewy  &  Co.,  execu- 
tion creditors,  tor  tbe  value  of  a  stock  of 
goods  levied  on  by  Allen  under  an  attach- 
ment in  favor  of  Lewy  &  Co.,  against  T. 
H.  rummins.  Carpenter  claimed  to  have 
bought  the  goods  from  Cummins.  Over 
defenda  nts'  objection,  a  witness,  oneCham- 
bltsa,  having  testified  that  he  had  been  in 
tbe  saloon  business  for  seven  years,  and 
knew  tbe  valne  of  saloon  goodn,  was  per- 
mitted to  testify  as  to  tbe  value  of  the 
goods  levied  on,  an  Inventory  of  them  be- 
ing shown  him.  Judgment  for  plaintiff 
for  fK40.15.    Defendants  appeal.    Affirmed. 

Crane,  Sparkmnn  A  Treuebard,  for  ap- 
pellantB.  LoY^oy,  Pattenoa  A  Omham, 
for  appellee. 

Wii.UB,  C.  J.  No  assignment  of  error 
Insisted  on  in  this  court  qnestiona  tbe 
sufficiency  of  tbe  evidence  to  show  that 
Carpenter  bonght  the  goods  In  question 

"This  case,  filed  April  37,  1886,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Sonthwestem  Reporter  may  cover  all  cases  in 
volume  W,  Texas  Reports. 


from  Cummins  witdout  knowledge  of  any 
intent  on  tbe  part  of  tbe  latter  to  defraud 
his  creditors,  or  of  facta  that  would  have 
put  him  upon  inquiry  as  to  such  inten- 
tion. Indeed,  it  is  not  even  assigned  that 
the  proof  shows  any  intent  on  Cummins' 
part  to  defraud  bis  other  creditors  by 
making  the  sale  to  Carpenter.  The  objec- 
tion is  that  the  court,  by  Its  own  charge, 
and  by  refusing  charges  asked  by  the 
appellants,  held  that  a  creditor  might  re- 
ceive from  an  insolvent  debtor,  in  pay- 
ment of  a  debt,  an  amount  of  property 
worth  much  more  than  the  debt  due  to 
him  when  he  made  the  purchase.  It  is 
settled  law  in  this  state  that  a  debtor  in 
falliog  circumstances  may  prefer  a  cred- 
itor, and  transfer  to  him  property  In  pay- 
ment of  bis  debt;  and  that  the  transfer 
will  be  good,  though  the  preferred  cred- 
itor knows  that  It  necessarily  binders  and 
delays  other  creditors,  provided  the  value 
of  tbe  goods  conveyed  be  reasonabl.v  pro- 
portionate to  the  amount  of  the  debt  ex- 
tinguished by  tbe  conveyance.  Lewy  ▼. 
Fischl,  63  Tex.  311 ;  Ellis  v.  Valentine,  Td. 
532.  But  It  has  never  been  held  that  a 
sale  to  a  creditor  of  a  larger  amount  of 
goods  than  was  necessary  to  pay  his  debt 
would,  from  that  fact  alone,  and  under  all 
circumstances,  be  fraudulent  and  void. 
While  such  a  transaction  cannot  be  sus- 
tained when  the  creditor  knows  the  ven- 
dor to  be  Insolvent,  and  that  tbe  sale  Is 
made  for  the  purpose  of  defeating  and  de- 
frauding other  creditors,  there  Is  no  rea- 
fou  why  It  should  not  be  upheld  if  theven> 
dee  does  not  know  and  is  not  In  posses- 
sion uf  facts  whlcb  would  arouse  the  sus- 
picion of  an  ordinarily  prudent  man,  and 
put  him  upon  inquiry  as  to  the  fraudulent 
intentions  of  tbe  seller.  In  other  words, 
there  is  no  reason  why  he  should  not  be 
placed  upon  tbe  same  plane  with  other 
purchasers,  merely  because  he  has  paid  a 
part  of  the  purchase  money  In  canceling 
a  debt  due  him  from  the  vendor.  If  the  sale 
be  in  all  respects  fair  aud  honest.  It  Is 
true  that  a  sale  ont  of  the  usual  course  of 
trade  must  generally  be  regarded  with 
suspicion,  but  this  circumstance,  like  any 
other,  Is  open  to  explanation.  H«re  it 
was  shown  that  the  sale  was  made  by  a 
man  in  III  health,  in  fact  upon  the  verge  of 
the  grave,  and  who  could  not,  If  he  would, 
have  continued  or  carried  on  any  business 
whatever.  Whether  this  be  a  sufficient 
explanation  or  not  is  not  Important  In 
this  case,  for  It  Is  not  contended  tbat  tbe 
facts  show  In  Carpenter  any  notice  of  a 
design  on  tbe  part  of  Cummins  to  defraud 
his  creditors,  such  as  would  vitiate  a  sale 
to  an  ordinary  purchaser;  but  that,  no 
matter  how  honest  his  Intentions  might 
have  been,  be  could  not  have  made  a  valid 
purchase  of  the  goods  to  a  greater  amount 
than  was  reasonably  proportionate  to 
tbe  slie  of  bis  debt  against  bis  vendor. 
We  cannot  concur  in  this  view  of  tbe  law. 
From  what  we  have  said,  our  views  are 
that  a  sale  to  a  creditor  who  takes  prop- 
erty of  value  reasonably  proportionate  to 
his  debt  will  be  upheld,  tbough  he  knew  of 
tbe  Insolvency  of  bis  debtor,  and  of  bis  In- 
tent to  binder  and  delay  other  creditors. 
This  arises  from  that  principle  of  our  law 
which  allows  a  falling  debtorto  prefer  one 
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creditor  over  another.  But,  If  a  creditor 
purchaHea  enoofcb  property  to  pay  hie 
debt,  and  more  besides,  tlioaRh  be  pay  a 
consideration  fur  the  remainder,  the  sale 
will  not  be  upheld  iiiilesH  It  was  made  un- 
der SDch  cirrumBtances  as  would  validate 
it  it  made  to  any  other  purchaser.  The 
charge  of  the  court  below  proceeded  upon 
this  view  of  the  law,  and  we  cannot  see 
that  It  is  incorrect.  It  distinctly  Instrncl- 
ed  the  Jury  that  the  sale  to  Carpenter  was 
not  valid  If  he  knew  or  was  put  upon  In- 
quiry as  tu  any  intent  of  Cummins  In  mak- 
ing the  sale  to  hinder,  delay,  or  defraud 
bis  creditors.    It  treated  Carpenter  as  a 

Enrchaser  from  Cummins,  and  subjected 
im  to  the  rigid  rules  applied  to  purchas- 
ers from  parties  who  have  parted   with 
their  property  for  the  purpose  of  defraud- 
ing their  creditors.    To  entitle  Carpenter 
to  be  so  treated  as  such  It  was  only  neces- 
sary that  be  should  have  paid  a  valuable 
coDslderatioo  for  the  goods,  and   not  a 
price  greatly  less  than  their  reasonable 
worth.    He  gave  up  a  debt  of  some  $320 
due  Cummins,  and  his  note  for  941 2  besides. 
These  two  sums  make  upan  amount  near- 
ly  equal   to  the  appraised  value  of  the 
goods.    It  is  not  contended  that  the  man- 
ner in  which  the  consideration  was  paid 
cast  any  suspicion  upon  the  transaction, 
but  that  a  creditor  Is  absolutely  debarred 
from  making  a  purchase  of  the  goods  of 
his  debtor,  e  cept  in  an  amount  about 
equal  to  the  amount  of  bis  debt.    This 
was  the  theo  y  of  the  flrat  special  charge 
esked  by  the  t  ppellants,  and  It  was  right- 
ly refused.    TUe  judge  below,  in  refusing 
it,  properly  suid  that  the  facts  of  this  case 
were   not  the  same  as   in    Qreenleve   v. 
Blum,  59  lex.  124,  from   the   opinion    in 
which  the  language  of  the   charge  was 
taken.    Ifrery  charge  must  be  tested  by 
the   factb  to   which  it  is   to    be  applied. 
The  language   of    the  supreme  court  in 
passing  upon  cue  case  cannot  be  used  in 
every  other  case   presenting  some  facts  in 
common  with  those  the  court  was  then 
considering,   without   sometimes  lending 
the  Jury  into  error,  and  deciding  upon  the 
weight    of    testimony.    The  present  case 
fumisluMH  a  good  Illustration.    In  Green- 
leve  V.  Blum  the  purchase  was  made  by 
creditors,    tbey    taking   a     much    larger 
amount  oi  goods  than  was  necessary  t« 
pay  their  aebts,  and  agreeing  with  the 
debtor  to  gl/e  him   the  beiieflt  of  the  sur- 
plus that  mi(<ht  remnin   alter  their  debts 
were   satisfied.    In  so  far  there  may  be 
some  analogy  between  that  case  and  tills. 
But  It  there  also  appeared,  as  it  does  not 
here,  that  those  creditors  had  every  rea- 
son to  know  that  their  debtor  was  selling 
tn  them,  and  getting  this  advantage  as 
to  the  surplus  o^er  and  above  their  debts 
for  himself,  in   order  to  defraud  his  other 
creditors.    The  court  here,  in  its  general 
charge,  told  the  Jury,  in  effect,  that  the 
law,  as  given  by  this  court  in  the  case  cit- 
ed, was  to  govern  them  in  the  event  notice 
of  Oummius' fraudulent  design  was  charge- 
able upon  Carpenter.    This   was  in  strict 
pursuance  of  the  doctrine  of  that  decis- 
ion.   To  have  charged  it  In  the  language 
of  the  special  Instruction   would  have  tn- 
torned  the  Jury  that  it  applied,  no  matter 
whether  any  facts  with  reference  to  notice 


to  Carpenter  were  proved  or  not.  Thi» 
was  not  warranted  by  the  opinion,  and 
could  nut  have  been  given.  It  would  have 
been  glarlnglj' wrong  to  have  given  sucb 
a  charge  In  this  case,  when  It  Is  not  con- 
tended,  upon  appeal,  that  there  is  any  ev- 
idence tending  to  show  a  guilty  participa- 
tion by  the  purchaser  in  the  fraud  of  the 
seller,  if.  Indeed,  there  be  any  fraud  what- 
ever proved.  The  law  of  the  case  was- 
fully  given  in  the  general  charge,  and  butb 
special  charges  were  rightly  refused. 

There  was  Hufflclent  proof  of  the  valne 
of  the  goods  seized.  Carpenter,  after  ex- 
amining the  Inventory  of  the  goods,  as 
returned  by  the  sheriff,  stated  that  they 
were  the  same  bought  by  him  from  Cum- 
mins, and  he  knew  that  the  kind,  value, 
and  amount,  as  stated  in  the  return,  were 
correct.  The  jury's  finding  whs  less  thHn 
the  value  or  amount  sworn  to  by  him. 
Allen's  and  Chambllss'  testimony  was 
admissible  as  corroborative  of  Carpenter's 
on  this  subject.  It  showed  that  he  had 
not  overestimated  the  value  of  the  goods. 
The  objections  to  the  latter  are  untenable. 
The  whole  circarastances  surrounding  the 
transaction.  Including  the  possession  of 
the  guilds  held  by  D.  W.  Cummins  fur  his 
brother, and  the  fact  that  the  latter  is  nut 
shown  to  have  had  any  other  property 
in  Decatur,  were  enungh  to  Identify  the 
goods  sold  as  those  alluded  to  In  the  let- 
ter. There  is  no  error  in  the  Judgment, 
and  it  is  aflBrmed. 


Nbwton  et  al.  v.  Eubrbon  et  alA 
(Supreme  Court  oj  Texas.    April  87, 1888.) 
Unsiombd  Dbsd— Validitt. 
Under  the  law  in  foroe  in  Texas  in  1871 
not  requiring  a  deed  to  be  subscribed  at  tbe  end 
by  tbe  grantor,   a  deed  wholly  written  by   an- 
other at  the  grantor's  request,  and  not  subscribed 
by  the   grantor,  his  name  only  appearing  in  the 
granting  clause,  but  which  is  acknowledged  by 
him  before  the  proper  oiBcer  as  his  deed,  and  is 
tben  flied  for  record,  is  valid  and  operatirai 

Appeal  from  district  court.  Dallas  roun- 
ty ;  Gborgb  N.  Aldridgr,  Judge. 

Trespass  to  try  title  by  Charles  S.  New- 
ton and  others,  as  the  heirs  nf  C'hsries  O. 
Newton,  against  Emerson,  Talcott  St  Co. 
and  others,  claiming  by  conveyance  from 
CharlesG.  Newton.  Plaintiffs  are  descend- 
ants of  Charles  O.  Newton  by  his  first 
wl'e.  After  the  death  of  bis  first  wife, 
Charles  (}.  Newton  married  again,  and  ac- 
quired the  land  in  controversy.  This  land 
Charles  Q.  Newton  conveyed  to  his  second 
wife,  by  deed  dated  June  12,  1871.  This 
deed  was  wholly  written  by  another  per- 
son, at  Newton's  request.  It  was  not 
subscribed  by  Newton,  bnt  was  acknowl- 
edged by  him  before  a  proper  officer,  and 
was  filed  for  record.  Tbe  petition  showed 
these  facts,  and  a  demurrer  to  It  was  sus- 
taluud.    Plaintiffs  appeal.    Affirmed. 

Leuke  &  Henry  and  Chaa.  F.  Taeker^ 
for  appellants.  SIrapktnB  A  Smith,  W.  B. 
A  G.  O.  Wrtffht,  John  Bookboat,»ud  U.Q. 
Robertson,  for  appellees. 


'This  case,  filed  April  87,  1888,  is  now  pub- 
lished by  request,  with  others,  In  order  that  tbe 
Southwestern  Reporter  mav  cover  all 
volume  66,  Texas  Reports. 
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Statton,  J.  Th«  petition  seta  op  the 
facta  under  wliicb  all  parties  to  the  action 
<!latm  title  to  tlie  property  in  controveray. 
and  tbe  only  qoeatlon  wbicb  arlnee  ia  aa 
to  tbe  Bofficiency  of  tboae  facta  to  ahotr 
title  in  tbe  plaintiffs,  or  such  of  the  de- 
tendaota  aa  claim  title  only  through  in- 
heritance from  Charles  O.  Newton.  If  tbe 
inatrnnient  acknowledged  by  him  on  June 
19. 1871,  and  bearing  date  the  12th  of  that 
month,  operated  a  transfer  of  his  Intereat 
in  tbe  property,  then  no  one  claiming  by 
inheritance  throogb  him  can  have  title 
If  that  instrument  had  been  subscribed  by 
him,  there  Is  no  contention  that  it  would 
not  have  passed  to  bia  wife  all  tbe  inter- 
est he  held  In  the  property.  It  is  contend- 
ed, however,  aa  tbe  inatrntnent  waa  not 
mibscril>ed  by  him  and  not  written  by 
him,  that  It  Is  therefore  lnoperati«re.  The 
admitted  fact  Is  that  be  produced  the  in- 
stmment  before  an  otHcer  authorized  to 
take  acknowledgments  of  deeds,  fur  The 
purpose  of  making  the  proper  acknowl- 
edgment, and  that  before  that  officer  he 
declared  and  naked  bim  to  certify,  as  the 
officer  did,  "that  he  aigned,  executed,  and 
delivered  tbe  foregoing  deed  to  be  bis  act 
fur  the  porooaea  and  considerationa  there- 
in stated. "^  Under  this  atate  of  facta  It 
is  unimportant  that  the  entire  inatra- 
ment.  including  the  name  of  Charlea  O. 
Newton,  was  written  by  another  at  hla 
rt^inest;  nor  ia  it  Important  whether  he 
«ra" preaent when  it  waa  written;  font 
ia  well  settled  that  by  bis  acknowledg- 
ment before  the  officer  be  adopte<l,  and 
made  bis  own,  every  word,  Inclodlng  his 
own  name,  then  upon  the  inMtrnraent. 
By  that  act  and  the  delivery  of  the  instru- 
ment  be  declared  and  made  bis  name  or 
sign,  then  on  the  paper,  the  evidence  of 
bis  intention  In  reference  to  giving  It  va- 
lidity and  effect,  as  fully  as  though  the 
name  had  been  written  by  himHelf.  Bart- 
lett  V.  Drake,  100  Mass.  175;  Clougb  v. 
Clough,  73  Me.  4(»;  Nye  v.  Lowry,  S2 
Ind.  S20;  Wlills  v.  Lewis,  28  Tex.  ISO: 
Adams  v.  Field,  21  Vt.  2H7;  Armstrong 
V.  Stnvali,  20  Miss.  282;  Pike  v.  Bacon,  21 
Me.  287;  Bird  v.  Decker,  64  Me.  552.  It  Is 
to  be  regarded,  then,  as  though  entirely 
written  by  himself,  for  he  declared  that, 
as  an  entirety,  It  was  his  act;  that  be 
bad  signed  and  executed  It.  This  declara- 
tion must  l>e  received  as  true,  unless  it 
appears  that  he  was  mistaken ;  that  la, 
aniens  It  be  trne  that  what  appeared  upon 
tbe  paper  at  that  time.  It  wholly  written 
by  ilie  person  named  as  maker,  cannot 
in  law  constitute  a  signing.  Conceding, 
then,  that  under  the  law  In  force  at  that 
time  it  was  necessary  to  tbe  validity  of 
tbe  Instrument  that  It  be  "signed  by  the 
party  to  be  charged  therewith, "  the  cjoes- 
tlon  arises  whether  the  instrument,  with- 
in tbe  meaning  of  the  law,  under  the  ad- 
mitted facts,  was  signed  by  Charles  U.  New- 
ton. Thelnxtrumentcommences:  "Know 
all  men  by  these  presents,  that  I,  Charles 
G.  Newton,  of  tbe  county  of  Dallas,  in  tbe 
state  of  Texas,  •  •  •  have  sold,  and 
by  these  presents  do  sell,  transfer,  and 
convey  nnto  Adeline  L.  Newton,"  etc.; 
and  it  conclodes:  "To  have  and  to  hold 
onto  tbe  said  A.  L.  Newton,  her  heirs  and 
assigiM,  forercr,  tree  from  the  claim  of  any 


and  all  persona.  Given  under  my  band  icls 
twelfth  day  of  June,  1871."  Theinatru- 
ment,  however,  was  not  subscribed,  nor 
did  the  statute  then  In  force  require  it  to 
be,  as  does  the  law  now  In  force.  A  deed 
or  other  Instrument  may  be  said  to  be 
signed  whenever  tbe  name  of  its  maker 
Is  so  written  upon  it  as  to  evidence  his  in- 
tention to  give  authenticity  to  it.  At 
common  law  the  seal  was  the  sign,  and 
a  sealing  was  regarded  as  a  signing, — aa 
tbe  act  evidencing  tbe  Intention  of  the 
maker  to  grlve  vitality,  to  the  InHtrument ; 
so,  under  tbe  laws  of  those  states  In 
which  sealing  has  been  dispensed  with 
and  sulMScriptiou  is  not  required.  It  has 
been  very  generally  held  that  the  writing 
of  tbe  name  of  the  maker  in  the  body  of 
the  instrument,  in  such  connection  as  to 
evidence  bla  Intention  to  give  effect,  vital- 
ity, or  aathentlcity  to  tbe  entire  writing 
as  one  completed  Instrument,  is  to  be 
deemed  a  signing,  within  the  meaning  ot 
the  law.  Folshear  v.  Bandon.  18  Tex. 
277;  Penniman  v.  Uartsborn,  18  Mass.  87; 
Johnson  v.  Dodgaon,  2  Mees.  &  W.  659; 
McConnell  t.  Brillburt,  17  111.  861;  Cod 
dlngton  V.  Goddard,  16  Gray,  444;  Haw> 
kins  V.  Chase,  19  Pick.  504;  IngoUlsby  v. 
Jnan,  12  Oal.  564;  People  v.  Murray,  6 
Hill,  470;  Smith  v.  Howell,  11  N.  J.  Eq. 
84»;  Adams  v.  Field,  21  Vt.  266;  Knight 
v.t;rockford,l  Esp.  190;  I  Chit.  Cont.  97;  8 
Pars.  Cont.  6;  3  Wasbb.  Real  Prop.  24.'t; 
Hil.  Vend.  Ill;  Add.  Cont.  214;  Fry,  Spec. 
Perl.  847:  1  Ben].  Sales.  269-264:  Saunders 
V.  Hackney,  10  Lea,  194. 

The  Instrument  does  not,  on  its  face, 
appear  to  be  necessarily  Imperfect.  There 
is  no  language  used  Id  the  final  clause 
wlilch  may  not  refer  as  well  to  tbe  name 
of  the  maker.  Inserted  in  tbe  beginning  of 
tbe  instrument,  as  would  it  to  bis  uame 
If  subscribed.  It  wes  presented  by  tbe 
person  whose  name  appears  In  It  aa  mak- 
er to  a  proper  officer,  for  the  purpose  of 
making,  before  him,  a  statement  of  his 
own  uDderstauding  aa  to  his  own  acts 
therein  accompl1sbe<I,  as  well  as  to  declare 
bis  Intention  In  regard  to  tbe  purpose 
which,  through  such  acts,  he  believed  to 
be  secured.  His  object  in  this  waa  to 
have  tbeae  thlnga  certified  in  the  most  sol- 
emn form,  that  In  future  time  there  might 
be  the  evidence  which  the  law  required  of 
his  act  aa  well  as  Intention.  After  being 
acknowledged  and  certified,  the  paper 
waa  deposited  with  the  proper  officer, 
that  he  might  place  It  upon  the  public  rec- 
ord, which  of  itself  baa  often  been  held  to 
operate  a  constructive  delivery,  which  la 
the  final  act  In  transmlRslon  of  title  by 
deed.  Holllday  v.  White,  33  Tex.  460; 
Cooper  V.  Jackson,  4  Wis.  .')37;  Jackson 
V.  Cleveland,  15  Mich.  94;  Soniers  v. 
Pnmphrey,  24  Ind.  231 ;  Boody  v.  Davis,  20 
N.  H.  142.  The  evidence  shows  fully  what 
tbe  purpose  of  the  maker  in  delivering  tbe 
paper  to  the  officer  was;  for,  after  deliver- 
ing tbe  paper  to  the  officer  tor  record,  be 
at  once  informed  his  wife  that  he  bad 
done  so,  that  the  property  was  thereby 
made  hers,  and  such  be  declared  It  to  be  so 
long  as  he  lived.  She  asserted  claim  under 
it.  If  there  was  doubt,  from  an  Inspection 
of  tbe  Instrument,  whether  tbe  person 
named  in  It  as  maker  intended  to  adopt 
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bis  name  therein  written  by  another,— 
and  duabt  oertulniy  wuuld  exist  upon 
this  point  it  there  was  evidence  only  of 
the  (act  that  he  had  such  a  paper  in  his 
pusHession, — the  (act  of  adoption  of  that 
name  is  shown  by  the  aciiuowledgment, 
delivery  of  the  deed,  and  repeated  declara- 
tions subsequently  made,  all  of  which 
must  have  their  legitimate  bearing  upon 
this  question.  All  the  (acts  upon  which 
tt)e  plaintiffs  relied  to  show  that  the  title 
and  interest  of  Charles  Q.  Newton  did  not 
pass  to  hiH  wife  by.the  inetrnment  of  date 
June  12,  1871,  having  been  set  oat  in  plain- 
tiffs' petition,  the  parties  treated  the 
questions  involved  in  the  case  as  purely 
questions  of  law,  and  therefore  presented 
them  by  demurrer.  This  was  not  strictly 
correct,  for  some  of  the  questions  bearing 
on  the  validity  of  the  instrument  are 
questions  of  fact,  which  the  appellants 
were  entitled  to  have  paHsed  upon  in  the 
court  below,  if  they  so  desired.  It  is  prob- 
able, however,  that  all  parties  have  treat- 
ed  the  demurrer  as  going  to  the  evidence 
bearing  on  the  question  of  the  execution  of 
the  Instrument,  treating  the  statement  of 
tacts  bearing  on  tliat  question  fully  set 
out  In  the  petition  as  all  the  tacts.  If  so. 
It  would  subserve  no  useful  purpose,  even 
it  the  court  below  on  the  quentluns  purely 
of  law  erred  in  sustaining  the  demurrer 
to  reverse  the  Judgment  and  remand  the 
case,  unless,  upon  the  facts  stated  in  the 
plaintiffs'  pleadings,  a  Judgment  based  on 
the  theory  that  Charles  G.  Newton  did 
not  execute  the  deed  to  his  wile  could  be 
sustained.  We  are  of  the  opinion  that  a 
verdict  or  Hnding  by  the  court,  to  the 
effect  that  the  instrument  of  June  12, 1R71. 
was  not  executed  by  the  person  through 
whom  the  plaintiffs  claim,  could  not  be 
sustained  under  the  facts  pleaded,  and 
that  as  the  case  Is  presented  the  Judgment 
should  be  affirmed.  It  is  so  ordered. 
Affirmed. 


Thompson  v.  Gainesville  Nat.  Bank.i 
(Supreme  Ctrnn  of  Texas.    April  80,  1886.) 

Oabmibbmbnt  or  Patob  or  Nora— Efpbct  o* 
Fatmbnt. 
Where  the  maker  of  a  note  not  dne  is  gar- 
nished as  the  debtor  of  the  payee,  who  still 
holds  tbe  note,  whlob  matures  before  the  g'ar- 
nishee  files  his  answer,  tbe  plaintiff  in  garnish- 
ment can  recover  judgment  against  the  garnishee, 
notwithstanding  tbai  before  filing  his  answer, 
and  after  maturity  of  the  note,  the  garnishee  paid 
it  to  the  payee. 

Appeal  from  district  court,  Coolc  conn 
ty;  F.  E.  Finbu.  Judge. 

The  Oalnesvllle  National  Bank  gar- 
nished S.  M.  Thompson  on  a  Judgment 
recovered  by  it  against  one  A.  J.  Adding- 
ton.  From  a  Judgment  against  him  as 
garnishee  Thompson  appeals.    Affirmed. 

Potter  A  Smith,  for  appellant.  Stuart 
<f  Bailey,  for  appellee. 

WiLLiR,  C.  J.  The  Gainesville  National 
Bank  obtained  a  Judgment  against  A.  J. 
Addington,  and  on  June  :iO,  1885,  had  a 

>  This  case,  filed  April  80,  1886,  is  now  pub- 
lished by  request,  with  others,  in  oraer  that  the 
Southwestern  Reporter  may  cover  all  oases  in 
volume  66,  Texas  Reports. 


writ  of  garnishment  sned  out  thereon,  and 
served  upon  the  appellant,  Thompson. 
On  November  'Z,  1885,  Thompson  filed  his 
answer  denying  any  indebtedness  to  Ad- 
dington, or  having  any  effects  of  his  In 
possession,  either  at  the  date  of  serving 
the  writ  or  of  making  the  answer.  Thla 
answer  was  controverted  by  the  bank  on 
the  ground  that  on  July  12, 1884,  Thomp- 
son executed  a  note  to  Addington.  pay- 
able 12  months  after  date,  and  that  this 
note  at  the  time  the  writ  was  served  was 
held  as  collateral  by  one  Smith  to  secure 
a  debt  due  to  Smith  from  Addington.  The 
terms  of  the  note,  as  stated  in  the  con- 
testing affidavit,  showed  that  it  matni-ed 
previous  to  the  filing  of  the  answer, 
though  it  was  not  due  when  the  writ  of 
garnishment  was  served.  Tbe  proof  be- 
fore the  Judge  who  tried  the  cause,  with- 
out a  Jury,  was  conflicting  in  some  Im- 
portant respects  bearing  upon  the  liabil- 
ity of  the  note  to  tbe  garnishment  pro- 
ceeding. The  Judge  subjected  the  note  to 
the  garnishment.  In  passing  upon  his 
Judgment  we  must,  in  case  of  conflict  of 
evidence,  treat  as  true  the  testimony  to 
which  he  must  have  given  credence  io 
making  up  his  conclusions.  The  case  be- 
fore us.  tlierefore,  is  that  of  a  garnishee  In- 
debted to  tbe  Judgment  defendant  upon  a 
negotiable  note,  not  due  when  the  writ 
was  served,  but  maturing  before  answer 
filed,  and  paid  before  that  time,  but  after 
maturity,  to  tbo  Judgment  defendant,  he 
being  at  the  time  still  owner  of  tbe  note. 
The  law  Is  mell  settled  that  tbe  maker  ol 
an  overdue  note  can  be  garnished  for  a 
debt  due  the  owner.  The  note  cannot 
be  assigned  to  an  innocent  holder,  free 
from  such  delenses  as  the  maker  coald 
set  up  in  a  suit  against  him  by  the  as- 
signee. Garnishment  at  suit  of  the  as- 
signee's creditor  would  be  a  good  de- 
fense, and  hence  the  maker  is  fully  pro- 
tected when  compelled  by  Judgment  to 
pay  the  amount  of  the  note  to  the  plain- 
tiff in  garnishment.  It  seems  settled,  too, 
by  the  weight  of  authority,  that,  if  tho 
note  Is  due  and  owned  by  the  payee  at  the 
time  Judgment  in  garnishment  is  rendered, 
tbe  maker  is  liable  to  such  Judgment, 
though,  at  the  time  be  was  served,  the 
note  hud  not  matured.  Drake,  Attaclim. 
5§  687,  688.  The  authorities  recognize  the 
right  to  charge  the  maker  after  the  note 
matures,  provided  that,  at  the  date  of 
serving  the  writ,  the  note  was  the  profi- 
erty  of  the  payee.  Bassett  v.Garlhwaite, 
22  Tex.  280,  and  other  cases  cited  in  note 
to  section  623,  Sayles'  Treatise.  This  is, 
in  effect,  to  require  tbe  maker  to  answer 
as  to  his  indebtedness  upon  a  note  not 
due,  so  that  the  plaintiff  may  charge  him 
in  garnishment  by  showing  that  it  be- 
longed to  the  defendant  when  service  was 
made,  and  bad  since  matured,  and  was 
still  the  prof>erty  of  the  defendant.  The 
law  exempts  the  maker  from  a  Judgment 
in  garnishment  while  the  note  is  current, 
because  be  would  not  otherwise  be  pro- 
tected by  tbe  Judgment  from  his  liability 
to  the  holder.  Bat,  it  be  is  fully  protected 
by  the  Judgment,  there  is  no  reason  wby 
one  should  not  be  rendered  against  bim, 
though  the  note  was  not  doe  when  the 
writ  was  served.    Protection    bting   ■»> 
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eared  to  the  ranker,  the  reason  of  the  law 
tor  not  subjevtlDK  Iilm  to  frarntRhnieiit 
has  ceased,  and  the  plaintiff  should  beea- 
titled  tu  the  benefit  of  liia  Indebtedness  to 
the  defendant.  He  may  not  be  able  to  se- 
cure this  benefit  without  proceeding  be- 
fore the  note  became  due.  It  is  this  that 
lays  the  foundation  fur  a  Judgment  after 
the  maturity  of  the  note,  and  to  obtain 
this  Judgment  he  must  be  allowed  to  have 
an  annwer  as  to  the  condition  of  the  in- 
debteduera  at  the  date  of  the  service,  to 
prove,  it  be  can,  that  It  was  a  debt  upon 
a  note,  though  negotiable  and  current, 
and  that,  at  the  time  of  service,  the  note 
belonged  to  the  defendant.  This  does  not 
interfere  with  the  maker's  rights  In  the 
least;  for  lithe  note  thereafter,  and  before 
maturity,  has  been  awlgned,  the  Judg- 
ment cannot  be  rendered.  The  burden  of 
proof  is  on  the  plaintiff  to  show  that  the 
payee  has  not  transferred  the  note  before 
matority:  otherwise  the  garnishee  must 
be  dltwbarged.  As  to  what  effect  a  trans- 
fer after  maturity  would  have,  we  need 
not  now  determine.  But  the  protecti<m 
afforded  the  maker  of  the  note  Is  agalnet 
a  transfer  by  the  payee  to  other  parties. 
It  Is  only  in  this  event  that  be  can  be  en- 
danger^ by  a  Judgment  In  garnishment. 
No  other  disposition  of  the  Instrument  be- 
fore Jadgraent  subjects  him  to  a  suit  by 
any  other  person  tnan  the  payee,  and  to  a 
salt  by  him  the  Judgment  In  garnishment 
tea  foil  defense.  Against  themaker's  own 
colliMion  with  the  payee  to  defeat  the 
plaintifl's  right  to  the  Judgment  the  law 
docs  not  protect  him.  If,  as  in  this  case, 
while  the  note  is  still  owned  by  the  payee, 
and  overdue,  and  not  liable  to  pass  to  an 
innocent  holder,  the  maker  settles  It  with 
the  payee,  there  is  no  reason  why  he 
should  be  protected  agaln<)t  a  Judgment 
In  the  garnishment  proceedings.  He  has 
volantarlly  paid  a  debt  due  from  him  to 
the  defendant,  which  the  latter  could  not 
have  ivcovered.  After  Judgment  againRt 
the  garnishee  In  favor  of  the  plaintiff  in 
garnishment,  with  full  notice  that  the 
plaintiff  had  laid  the  foundation  for  sncb 
a  Judgment,  he  has  paid  the  note,  not  for 
bin  own  protection,  but  to  enable  the  de- 
fendant to  avoid  the  payment  of  a  debt, 
which  the  plaintiff  was  entitled  to  enforce 
against  him,  and  which  he  might  have  en- 
forced hut  for  this  collusion  between  the 
defendant  and  the  garnishee.  It  being 
perfectly  apparent  that  none  of  the  rea- 
sons wb.v  the  maker  of  negotiable  paper, 
current  at  the  date  of  serving  the  writ  of 
garnishment,  should  be  exempt  from  the 
proceedings,  are  applicable  to  the  present 
case,  and  that  neither  the  maker  nor  any 
innocent  bolder  of  the  paper  Is  in  the 
least  prejudiced  by  the  garnishment,  we 
are  of  opinion  that  the  case  pivsented  was 
a  proper  one  for  a  Judgment  against  the 
garnishee.  The  same  conclusions  have 
t>een  reached  in  the  courts  of  one  other 
state,  and  we  are  pointed  to  no  decisions 
to  the  contrary.  Leslie  ^.  Merrill,  68  Ala. 
322.  Whether  the  same  rale  would  hold  If 
the  note  had  been  paid  before  maturity  we 
are  not  called  upon  to  decide  in  the  pres- 
ent appeal.  We  are  of  opinion  that  the 
Judgment  brtow  !■  eorrect,  and  It  is  af- 
firmed. 


Stuabt  v.  West  urn  Union  Tbl.  Co.i 
(Supreme  Court  of  Texas.    Nov.  30,  188S.) 

Tblbgbaph  Comfakies— Failurb  to  Dslitxs 
Mkssaoe— Mextal  AMoniSH. 
Damafres  for  mental  anguish  may  l>e  re- 
covered against  a  telegraph  company  In  a  suit 
against  It  for  lallure  to  deliver  a  death  message, 
as  an  element  of  damage  growing  out  of  ^e 
breach  of  contract,  and,  though  not  capable  of 
exact  computation  in  dollars  and  oeuts,  yet  may 
be  approximately  estimated. 

Appeal  from  district  conrt,  Harrison 
county;  A.  J.  Booty,  Judge. 

Action  by  C.  B.  Stuart,  Jr.,  against 
the  Western  Union  Telegraph  Company  for 
the  non-dellvery  of  a  message.  Judgment 
fur  defendant.  Plaintiff  appeals.  Re- 
versed. 

John  T.  Pleive,  W.  H.  Pope,  and  T.  P. 
Young,  for  appellant.  Steinmoaa  A  Field, 
for  appellee. 

BoBBBTRON,  J.  The  appellant,  who  was 
the  pInintlfT  in  the  court  below,  sued  the 
appellee  for  daniagea,  and  recovered  a 
Judgment  for  f2,50().  The  appellee  made 
a  motion  for  a  new  trial,  which  was  over- 
ruled, and  the  court  below  then  of  Its 
own  motion  arrested  tbeappellant'sjudg- 
ment,  and  set  It  aside  on  the  ground  that 
the  petition  was  insufllclent  In  law  to  sus- 
tain a  Judgment.  From  this  Judgment 
the  appellant  appealed,  and  thf  only 
question  presented  is  upon  the  sufficiency 
of  the  plaintiff's  petlti<m. 

The  appellant  alleged  In  his  petition 
that  he  was  a  citizen  of  Harrison  county, 
and  appellee  was  a  body  politic,  duly  In- 
corporated, which  was  represented  In  said 
Harrison  county  by  J.  P.  Morrison,  its 
local  agent,  and  that  appellee  operated 
and  owued,  on  February  3,  1883,  a  tele- 
graph line  from  the  city  of  Marshall,  in 
said  county,  to  the  city  of  Waco,  in  Mc- 
Lennan county,  Tex.,  and,  for  hire,  trans- 
mitted telegrams  for  the  public  between 
said,  points.  Appellant  being  Informed 
In  Waco,  whei-e  be  then  resided,  that  John 
R.  Stnart.  his  brother,  who  lived  In  Mar- 
shall, was  there  sick,  he  instructed  G.  W. 
8tuart,  another  brother  of  his,  who  also 
resided  In  said  city,  to  Inform  him  by  tele- 
graph of  his  brother  John's  condition. 
That  said  O.  W.  Stuart,  as  appellant's 
agent,  on  February  3,  1883,  delivered  to 
the  agent  of  appellee  in  Marshall  a  tele- 
gram, as  follows:  "Marshall,  Texas,  Feb. 
3,  1883.  To  C,  B.  Stuart,  Jr.,  Waco, 
Texas,  care  of  Stuart  &  Harris,  attorneys: 
John  is  very  low.  Come  on  first  train. 
G.  W.  Stuakt."  That  at  the  time  of  de- 
livering to  the  agent  the  message  he  paid 
50  cents, — the  customary  charges  for 
transmitting  the  same, — and  Informed  the 
agent  of  the  circumstances  requiring  the 
speedy  transmission  and  delivery  thereof. 
That  the  message  was  correctly  transmit- 
ted, and  received  at  appellee's  office  in 
Waco,  by  its  agent,  at  3  o'clock  p.  u.  on 
February  8, 1888.  That,  being  in  a  state 
of  anxiety,  and  momentarily  expecting  a 
telegram  from  his  agent,  G.  W.  Stuart,  ap- 

>This  case,  tiled  November  20,  1886,  is  now 
published  by  request,  with  others,  in  order  that 
the  Southwustem  Reporter  may  cover  all  oases 
ia  voloms  66,  Texas  Reports. 
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peHant  in  person  called  at  the  office  of  ap- 
pellee In  Waco,  at  4  o'clock  p.  M.  on  Febru- 
ary 3, 1883,  and  a8ke<l  the  agent  of  appel- 
lee If  any  mesaage  bad  been  received  by 
him  for  appellant,  and  that  the  agent 
told  him  that  none  bad  been  received. 
That  he  then  Informed  the  agent  that  his 
brother  wna  eick  in  Marshall,  and  that  he 
was  expecting  a  telegram  from  there  in 
reference  to  his  condition,  and  that,  it  it 
should  come,  to  seud  it  to  bis  office,  in- 
forming him  at  the  time  where  hid  office 
■was.  Not  having  received  any  telegram, 
be  again,  about  9  o'clock  on  the  morning 
of  February  4,  1883,  called  at  appellee's 
office  in  Waco,  and  usked  If  any  message 
bad  been  received  for  him,  and  was  told 
by  the  agent  of  the  appellee  that  none  had 
come.  That  he  again  instructed  the  agent 
to  send  the  telegram,  if  it  should  come,  to 
his  office.  That  on  the  morning  of  Feb- 
ruary 5,  1883,  the  telegram  above  set  out 
was  delivered  to  bim,  and  that  be  imuie- 
diately  started  for  Marshall,  and  traveled 
as  speedily  as  be  possibly  could,  but 
when  be  arrived  bis  brother  John  had 
died,  and  was  buried.  That,  if  the  tele- 
gram had  been  delivered  to  him  when  he 
calli'd  for  it  on  February  3cl,  he  could  have 
reached  Marshall  in  time  to  have  seen  his 
brother  alive:  and  that.  If  he  had  received 
It  when  he  called  for  it  on  the  morning 
of  February  4th,  be  could  have  reached 
Marshall  in  time  to  have  attended  the  fu- 
neral services  of  his  brother;  and  in  conse- 
qnence  of  all  of  which  he  had  suffered 
great  dlsappoiotmeut,  grief,  and  mental 
anguish.  Appellant  also  alleged  that  be 
was  on  February  3d,  and  had  been  for 
some  time,  a  practicing  lawyer  in  Waco; 
that  bis  oi^ce  was  in  speaking  distance 
of  the  defendant's  office;  and  that  he  had 
his  card  in  the  Waco  Examiner,  a  paper 
having  a  wide  circulation  In  thatcity.and 
his  sign  as  surh  lawyer  was  suspended 
over  tne  pavement  In  frout  of  his  office, 
in  tnll  view  of  all  persons  passing;  and 
that  be  bad  repaid  to  O.  W.  Stuart  the 
amount  he  paid  appellee's  agent.  ' 

These  averments  disclose  a  contract 
between  the  appellant  and  the  appellee, 
by  the  terms  of  which  the  appellee,  for  a 
valuable 'consideratlou,  bound  itself  to  de- 
liver to  appellant  promptly  the  message 
described,  a  breach  of  this  contract  on  ap- 
pellee's part,  and  actual  damagesustaiiied 
by  the  appellant,  at  least  in  the  sum  paid 
to  appellee  as  the  consideration  for  trans- 
mitting the  message.  For  the  broach  of 
the  contract  the  appellee  was  liable  at  all 
events  for  nominal  damages.  Telegraph 
Co.  v.  Dryburg,  35  Pa.  St.  298.  But  the 
only  averments  in  tlie  petition  which  can 
at  ail  sustain  the  amount  of  the  judgment 
rendered  are  those  which  describe  the  har- 
rowing effects  upon  the  feelings  of  appel- 
lant as  the  result  of  the  negligence  of  the 
appellee.  Appellant's  agent  at  Marshall, 
when  he  delivered  the  message  for  trans- 
mission, fully  informed  the  appellee  of  the 
meunlDM  of  the  telegram  and  the  impor- 
tance of  promptly  delivering  It.  The 
poignant  distress  suffered  by  the  appel- 
lant was  therefore  proximately,  and,  in 
the  contemplation  of  appellee,  caused  by, 
and,  under  the  painful  circumstances  de- 
aeribed.  naturally  would  result  from,  the 


appellee's  negligence.  The  petition  does 
not  disclose  a  case  for  exemplary  dam- 
ages. The  rule,  as  stated  in  Telegraph 
Co.  V.  Frown,  68  Tex.  170,  perhaps  needs 
to  be  qualified,  but,  tested  by  the  rule  most 
liberally  interpreted  in  behalf  of  appellant, 
no  sucb  case  is  shown  as  would  justify 
the  coort  in  punishing  appellee  for  the 
wrongful  acts  of  its  agents.  Unless, 
tAerefore,  injory  to  feeling  is  a  proper  ele- 
ment of  actual  damage,  the  petition  does 
not  snetain  the  judgment.  It  was  deter- 
mined by  this  court  in  the  case  of  the 
youngrer  Levy  (69  Tex.  647)  that  we  have 
no  forms  of  action  or  technical  rules  w  hicta 
can  prevent  the  plaintiff,  upon  a  state- 
ment of  the  facts  of  his  cane  as  author- 
ized by  oar  system  of  pleading,  from  re- 
covering all  the  damages  shown  to  be 
sustained.  If  the  facts  stated  sbow  a 
breach  of  contract,  and  also  that  the 
breach  is  of  such  character  as  to  author- 
ise a  suit  as  for  a  tort,  all  the  damages 
recoverable  for  the  thing  done  or  commit- 
ted, either  in  an  a<;tion  ex  delicto  or  ex 
eoatractu,  may  be  recovered  in  the  one 
suit.  It  is  claimed  by  counsel  for  appellee 
that  injury  to  feelings  In  this  kind  of  suit 
Is  held  by  this  court  in  both  the  Levy 
Cases  (69  Tex.  543,  otiS)  to  be  exemplary 
damages.  We  do  not  so  understand  ei- 
ther of  those  authorities.  In  the  elder 
Levy  Case  it  was  lield  that  one  not  e  ■  ti- 
tled to  recover  nominal  damages,  aa  for 
a  breach  of  contract,  nor  sustaining  any 
damage  to  his  person,  name,  or  estate, 
could  have  no  recovery  for  mental  dis- 
tress alone.  In  that  case  the  telegraph 
company  had  no  contract  with  Levy, 
bad  broken  no  engagement  with  bim, 
nor  violated  any  contract  it  bad  made 
with  any  one  else  for  his  benefit.  It  owed 
him  no  duty,  and  violated  no  right  of 
his:  and,  though  its  cunduct  may  hsve 
outraged  hi-  sensibilities,  it  had  done 
him  no  legal  wrong.  In  the  other  Levy 
Case  the  petition  was  excepted  to  on  the 
ground  that  it  showed  no  facts  constitut- 
ing a  basis  of  damages.  The  exceptions 
were  overruled.  The  plaintiff  recovered, 
and  the  defendant,  appealing,  assigned 
as  error  the  action  of  the  court  in  over- 
ruling the  exceptions  to  the  petition.  The 
petition,  like  that  in  this  case,  was  a 
statement  of  the  facts  regardless  of  the 
forms  of  action.  "  Upon  the  whole  case, 
as  made  by  the  petition  and  evidence," 
this  court  held  "  that  the  appellee  was  en- 
titled to  recover  whatever  damages  the 
proof  nia.v  justify  over  and  above  sucb 
sum  as  he  paid  for  the  transmission  of  the 
message,  and  this  in  the  way  of  exempla- 
ry damages,  "if  a  case  for  sucb  damages 
is  made.  Whether  the  damage  arising 
from  mental  distress  was  actual  or  exem- 
plary was  not  discussed  or  decided,  but  It 
was  held  that  sucb  damage,  which  in  that 
case,  as  in  this,  was  mainly  the  basla  of 
the  suit,  could  be  recovered;  "otherwise, 
in  a  large  class  of  cases,  most  grievous 
wrongs  may  be  inflicted  in  matters  as  vi- 
tally affecting  the  welfare  of  individuals  as 
in  other  matters  to  which  a  pecnnlary 
value — a  market  price — can  be  fixed;  and 
this  in  disregard  of  a  duty  voluntarily  as- 
snmed  to  the  pnblic,  to  secure  the  due 
performance  ol  whicb  many  prlvilegei  not 
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by  persons  K<'nera11y  are  con- 
terred  by  the  state  upon  the  offending  par- 
ty." That  mental  sufferlnR  resultlnR 
from  an  indlgnit]  tu  the  person  Is  actual 
damage,  is  held  by  this  court  in  the  cane 
of  Hays  v.  Railroad  Co.,  46  Tex.  272. 
Pain  of  mind,  anxiety,  and  all  the  forms 
of  distress  peculiar  to  a  xentlent  being 
have  been  held  elements  uf  actual  dam- 
age in  salts  for  Injuries  to  the  person' 
thrungh  the  negligence  of  others.  Our 
own  heports  contain  mony  such  cases. 
But  it  is  claimed  that  In  those  cases  the 
mental  Is  an  incident  of  bodily  pain,  and 
that  without  the  latter  the  former  can- 
not be  considered  as  actual  damage.  In 
cases  of  bodily  injury  the  mental  suffering 
is  not  more  directly  and  naturally  the  re- 
sult of  the  wrongful  act  than  in  this  case; 
not  more  obviously  the  consequence  of  the 
wrong  done  than  In  this  ease.  Whatdlf-- 
ference  exists  to  malce  the  claimed  distinc- 
tion? That  it  is  caused  by  and  contem- 
Slated  in  the  doing  of  the  wrongful  net 
I  the  principle  of  the  liability.  The 
wrung-doer  knows  that  he  is  doing  this 
duniage  when  he  afflicts  the  mind  by 
withholding  the  message  of  mortal  illness, 
as  well  as  by  a  wound  to  the  person.  In 
cases  of  slander  and  libel  injury  to  the 
feelings  is  actual  damage,  (3  Sutfa.  Uam. 
645  et  seq. ;)  it  is  the  natural  result  of  the 
wrongful  act.  The  appellee  Icnew,  accord- 
ing to  the  averments  of  the  petition,  that 
in  delaying  the  delivery  of  the  message 
it  bad  undertalcen  to  transmit  it  was  de- 
nying appellant  the  opportunity  he  had 
contracted  with  appellee  to  afford  him, 
to  be  with  bis  dying  brother  in  his  last 
honra,  and  to  comfort,  by  his  presence, 
tbe  bereaved  mother.  No  press  of  busi- 
ncMH  nor  pecuniary  interest  could  excuse 
his  absence  on  snch  occasion.  In  the 
proper  t<>eling  of  all  men,  not  brutalized, 
the  call  upon  him  was  Buperlor  to  the  en- 
gagementa  that  usually  occupy  the  time 
and  absorb  the  minds  of  men.  Having 
fall  knowledge  of  tbe  situation,  the  duty 
of  appellee  to  deliver  promptly  the  mes- 
sage was  correspondingly  high.  Damage 
tor  tbe  breach  of  such  a  duty  Is  not  50 
cents.  For  so  small  a  snm  appellee,  with 
Its  great  fncillties,  procured  in  part  by  the 
state's  aid,  had  contracted  to  do  the 
appellant  a  great  service.  The  appellant 
loses  not  the  price,  but  the  thing  pnid  for, 
wbicb  was  estimated  In  tbe  judgment  be- 
low, and  on  tbe  pleadings,  not  excessively, 
at  $2,600. 

Id  the  So  Relle  Case,  65  Tex.  810,  it  was 
held  that  injury  to  tbe  feelings  was  act- 
ual damage,  which  could  be  T^pcovered 
tbongb  no  other  was  sustained.  That 
authority  was  overruled  In  the  elder  Levy 
Case  only  in  so  far  as  it  held  that  such 
damage  alone  would  sustain  an  action. 
Tbe  two  cases  conflict  In  but  this  one 
point.  We  find  no  case,  except  So  Relle, 
which  holds  that  a  party  may  come  into 
court  solely  to  redress  an  injury  to  bis 
feelings.  Such  Injury  is  not  to  the 
name,  person,  or  property ;  but  if  to  ei- 
ther of  these  an  actionable  Injury  is  done. 
the  complaining  party  may  then  recover, 
as  actual  damages,  compensation  for 
tbe  proximate  results  of  the  wrongful 
act.  When  injury  to  tbe  feeling  is  such 
T.18&w.no.&— 23 


result,  it  forms  an  element  of  tbe  actual 
damage.  Railway  Co.  v.  Randall,  60 
Tex.  281;  Field,  Dam.  76;  Cralier  v.  Rail- 
way Co.,  86  Wis.  657;  Smith  v.  Overby, 
80  Ga.  241 ;  Smith  v.  Railway  Co.,  23  Ohio 
St.  17;  Cooley,  Torts,  646;  1  Suth.  Dam. 
17, 18. 

The  petition  disclosed  a  good  cause  ol 
action;  sufficient,  it  tbe  facts  averred 
were  proved,  to  sustain  the  judgment 
rendered.  If  the  facts  were  not  proved, 
the  motion  for  new  trial  should  have 
tipen  granted.  If  tbe  action  of  tbe  court 
in  overruling  that  motion  was  not  satis- 
factory to  the  appellee,  be  ought  to  have 
excepted,  have  caused  a  statement  of  facts 
to  he  embraced  iu  the  record,  and  have 
assifined  error.  The  judgment  of  June 
26.  18S4,  arresting  that  of  May  2. 1S84,  was 
erroneous,  and  will  be  reversed,  and,  as 
that  of  May  2d  is  sustained  in  tlie  only  par- 
ticular In  which  it  Is  complained  of,  It  will 
be  reinstated,  (Brugh  v.  Shanks,  5  Leigh, 
598;  Hogglaud  v.  Cotliren,  25  Tex.  346;) 
and  these  orders  be  certified  below  for  ob- 
servance. It  is  so  ordered.  Reversed  and 
rendered. 

WiLUE,  C.  J.,  did  not  sit  in  this  case 

ON  RKHEARINQ. 

(Jnne  iffi,  1886.) 

Statton,  J.  This  action  was  brought 
to  recover  damages  for  a  breach  of  con- 
tract made  by  the  parties  to  this  action. 
The  contract  fixed  upon  the  appellee  the 
duty  to  perform  certain  services  for  tbe 
appellant, — services  public  in  their  nature 
by  reason  of  the  nature  of  the  employ- 
ment which  the  appellee  had  voluntarily 
as6umed;  and  for  a  violation  of  this  duty 
the  appellee  became  liable  to  the  appellant 
for  whatever  damages  necessarily  result- 
ed, or  which,  from  the  nature  of  the  con- 
tract, and  the  known  purpose  for  which 
the  service  was  sought,  were  likely  to  ac- 
crue, by  reason  of  its  breach.  Tbe  sole 
ground  on  which  a  rehearing  is  asked  is 
that  damages  compensatory  in  character 
are  not  given  by  the  law  for  an  injury  to 
the  feelings,  directly  resulting  from  a 
breach  of  contract  or  violation  of  duty; 
that  damages  resulting  from  snch  grounds 
are  only  recoverable  when  a  case  is  made 
authorizing  exemplary  damages;  that 
damages  for  injury  to  the  feelings  are  pu- 
nitory, and  never  compensatory.  Wehava 
no  disposition  to  enter  into  a  discussion 
of  the  vexed  question  whether  the  recog- 
nition of  a  rule  which  gives  to  an  individ- 
ual damages  for  punitory  or  exemplary 
purposes,  and  not  merely  as  compensa- 
tion for  an  injury  received,  \6  In  harmony 
with  a  rational  administration  of  tbelaws 
pertaining  to  the  adjustment  of  rights  be- 
tween man  and  man.  It  may  be,  and  is, 
most  likely,  true  that  the  whole  doctrine 
of  punitory  or  exemplary  damages  has  its 
foundation  in  a  failure  to  recognize  as  ele- 
ments upon  which  compensation  may  be 
given  many  things  which  ought  to  be 
classed  as  -injuries  entitling  the  injured 
person  to  compensation.  The  elements  of 
Injury  for  which  damages  compensatory 
may  be  given  vary  in  their  character.  To 
some  of  these  tbe  means  for  ascertaining 
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the  compensatloD  whlcb  onght  to  be  gly- 
en  la  such  tbut  it  may  be  fixed  ivlth  al- 
moRt  oiatbematical  certainty,  while  as  to 
otbers  tbla  degree  of  certainty  cannot  be 
reacbed.  At  some  periods  tbe  tendency 
was  to  restrict  tbe  recovery  of  damages 
conipensatiiry  to  such  matters  as  were 
snsceptihie  of  baving  attaclicd  to  them  an 
exact  peoanlary  value, — the  dollars  and 
cents  lust  as  tbe  result  of  a  breach  of  con- 
tract or  tort.  At  the  present  time,  how- 
ever, the  fact  that  it  maybe  found  dlflicalt 
to  ancertaln  the  exact  amount  of  compen- 
sation which  ought  tn  be  made  for  an  in- 
jury resulting  necessarily  from  the  act  of 
another  is  not  considered  as  any  sufficient 
reason  why  compensation  should  not  be 
given.  The  question,  in  any  case,  is,  has 
injury  necessarily  resulted  to  the  person, 
property,  or  reputation  of  one  person 
from  the  act  of  another,  violative  of  a 
right  secured  by  contract  or  the  general 
law  ut  tlie  land?  If  so,  the  act  violative 
of  right  being  the  proximate  cause  of  the 
injury,  the  person  who  thus  suffers  injury 
Is  entitled  to  damages  to  compensate  him 
tor  this,  whatever  may  be  the  elements 
which  malse  up  the  injury  and  form  the 
basis  for  damages.  If  one  person  be  un- 
lawfully wounded  by  another,  tbe  dam- 
ages he  may  recover  as  compensation  will 
not  be  restricted  to  eucb  sums  of  money 
as  may  be  equal  to  the  value  of  time  lost, 
money  necessarily  expended  in  treatment 
with  a  view  to  recovery,  and  other  lllce 
matters,  but  tbe  physical  pain  resulting 
from  the  wounding  enters  into  the  tfetl- 
mate  as  a  factor  calling  forcompensation, 
more  or  less,  as  tbe  pain  may  have  been 
Blight  or  severe,  or  of  abort  or  long  dora- 
tion.  If  sucb  a  wounded  person's  condi- 
tion, resulting  from  the  unlawful  act,  be 
sncb  as  to  cause  mental  sulTerlng,  this  Is 
also  to  be  taken  Into  estima  te.  W  hy  ?  la 
it  because  tbe  mental  Buffering  is  brought 
about  by  a  maimed  or  disabled  condiMon, 
for  which  of  itself  compensation  must  be 
made?  Certainly  not.  Physical  pain  ia 
no  more  real  than  is  mental  anguish.  It 
one  person  is  unlawfully  so  wounded  by 
another  that  he  loses  a  limb  in  conse- 
quence thereof,  and  this  is  attended  with 
physical  pain,  compensation  must  be  made 
forthelatterinjury, simply  becauseit  is  the 
necessary,  natural,  or  probable  result  of 
the  unlawful  act.  It,  in  addition  to  tbe 
physical  pain,  the  maimed  condition  of 
tbe  same  person,  or  the  circumstances  un- 
der which  he  ia  placed  by  the  wounding, 
bear  as  necessary,  natural,  or  probable 
fruit  mental  suffering,  this  is  also  matter 
for  which  compensation  must  be  given; 
but  the  right  to  compensation  tor  tbe  one 
injnry  has  not  its  foundation  in  the  exist- 
ence of  the  other.  Each  of  these  elements 
for  damages  goes  bacl<  to  a  common 
source  of  right  to  compensation, — tbe  act 
of  the  violator  of  a  right  secured  by  con- 
tract or  the  general  law  of  the  land  ;  and 
whnt8oever  necessarily  results  to  tbe  in- 
jured person  fr<im  the  act  so  violative  of 
his  right  must  givolegal  claim  for  compen- 
sation; and  bis  right  to  tbls'  cannot  be 
made  dependent  upon  the  motive  with 
which  the  unlawful  act  is  done,  nor  upon 
other  circumstances  which  are  ordinarily 
held  to  be  aafflclent  to  authorize  the  im- 


position of  damages  termed  "panltoty'Dr 
"exemplary." 

In  Hallway  To.  V.Isaac  Levy,59  Tex. 6M, 
It  was  held  that  one  who  had  not  fixed  upon 
a  telegraph  company,  by  contract,  theduty 
to  deliver  a  message,  could  not  maintain 
an  action  tor  damages  for  the  failure  to 
promptly  deliver  it,  upon  the  mere  aver- 
ment that  such  failure  bad  caused  him 
mental  distress.  In  that  case  authorities 
were  cited  illustrating  tbe  extent  to  which 
courts  and  elementary  writers  had  gone 
in  support  of  the  rule  that  mere  mental 
suffering  was  not  aufflclent  to  enable  one 
person  to  maintain  against  another  an 
action  based  on  negligence,  when  neither 
by  contract  nor  positive  law  was  a  dnt.r 
fixed  to  do  for  hjm  the  act  alleged  to  have 
been  negligently  performed.  It  was  not 
necessary  in  that  case  that  we  approve  or 
disapprove  of  all  that  was  asserted  to  be 
tbe  law  in  the  authorities  cited,  nor  were 
we  then  called  upon  to  declare  wbetber 
mental  suffering  resulting  from  the  negli- 
gent performance  of  a  duty  fixed  by  con- 
tract or  positive  law  was  an  element  en- 
titling tbe  injured  party  to  damages  com- 
pensatory. In  Railway  Co.  v.  I.  T.  Levy, 
59  Tex.  543,  which  was  somewhat  similar 
in  Its  facts  to  the  case  before  us,  it  was 
held  that  the  action  could  be  maintained, 
and  that  tbe  Injured  party  was  entitled  to 
recover  any  damages  which  tbe  proof 
might  justify,  besides  auch  sum  as  was 
paid  for  sending  the  message,  and  that  he 
might  recover  exemplary  damages  if  the 
negligence  of  the  telegraph  company  was 
willful  or  gross.  There  was,  however,  nu 
intimation  in  that  esse  that  damages 
auch  aa  are  termed  "exemplary ''  were  tbe 
only  damages  the  plaintiff  might  recover 
other  than  the  sum  paid  tor  the  tranamis- 
Blon  of  the  mesaage;  but  it  waa  suggeated 
that  it  woold  be  necessary  for  the  plain- 
tiff to  show  a  rnse  entitling  bim  tu  actual 
damages  to  entitle  him  to  recover  dam- 
ages exemplary.  The  case  last  referred  to 
was  before  this  court  a  second  time,  and 
there  ia  much  in  tbe  opinion  then  given 
which  we  deem  inconsistent  with  the 
rules  of  law  applicable  to  sncb  cases.  We 
see  no  reason  to  doubt  that  the  case  now 
before  as  was  correctly  disposed  of  by  tlie 
original  opinion,  which  more  fnlly  consid- 
ers all  The  questions  involved  in  tbe  case, 
and  tbe  motion  for  rehearing  will  be  over- 
ruled.   It  ia  so  ordered. 


DoNCAN  et  al.  v.  Griswold  et  ah 

(Court  of  Appeals  of  £entuck|/.    Feb.  4, 1883. ) 

Mauoious  Fbosicutiox  ov  Civn.  Acrioir — Pbob- 
ABLE  Cause — Blakdeb  of  Title. 

1.  In  an  action  for  the  malioioim  prosecDUoB 
of  ft  civil  proceeding,  whereby  a  cloud  is  cast  on 
plaintiS's  title  to  landa,  the  petition  most  con- 
tain an  averment  of  want  of  probable  caase. 

3.  A  third  person,  not  a  party  to  a  proceed- 
ing by  a  judgment  creditor  to  attach  lands  as  the 
propertv  of  the  judgment  debtor,  tbe  effect 
wbereoi  is  to  cast  a  cloud  on  the  title  of  such 
third  perbon  to  sacta  lands,  cannot  maintain  an 
action  against  the  creditor  for  malicious  prosecn- 
tlon  of  his  attachment. 

8.  Advice  by  a  judgment  creditor  to  third 
persons  not  to  buy  land  levied  on  by  him  nnder 
an  attachment  does  not  constitute  slander  of  the 
title  of  a  person  claiming  an  ownership  in  snek 
land  adverse  to  that  of  the  attachment  debtor. 
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Appeal  from  Loolsville  law  and  equity 
«ourt. 

"To  be  ofBcially  reported." 

Artioo  by  Blanton  Duncan  and  others 
ag^ninst  M.  M.  Griswold  and  otbers  for 
maliciuaB  prosecution  ol  a  civil  action. 
From  a  Judgment  for  defendants,  plain- 
tilfs  appeal.    Affirmed. 

(ySeal,  Jackson  <C-  Vbelpit  and  Blanton 
Duncan,  tor  appellants.  W.  O.  Harris,  lor 
app«lle««. 

Lrwis,  J.  Appellees,  M.  M.  Grlswold 
and  the  Cltliens'  National  Bank,  having 
«acta  recovered.  In  this  state,  judgment  for 
-debt  against  Blanton  Duncan,  instituted, 
October  9,  1887,  actions  in  the  circuit 
«oart  of  Clark  ':onnty,  state  of  Indiana, 
to  subject  for  satiHfnction  thereof  his  al- 
leged interest  in  certain  real  property  sit- 
uated therein,  and  obtained  judgment  in 
rem,  sustaining  attachments  that  had 
been  levied,  and  for  sale  of  said  Interest; 
but,  though  a  sale  was  advertised  by  the 
proper  officer,  it  does  not  appear  from  the 
record  before  us  to  have  been  made.  This 
actiun  was  Instltnted  November  80, 1889, 
by  Blanton  Doncan,  tmstee  under  the  will 
of  GamettDancan ;  Thomas  A.  Lewis,  trus- 
tee of  Kate  D.Lewis,  bis  wife;  and  Thomas 
D.and  KateD.LewiailD  propria  persona, — 
to  recover  of  appellees,  sued  Jointly,  dam- 
ages alleged  to  ba  ve  been  sustained  by  Ka  te 
D.  Lewis, owner  of  the  property  attached, 
tMcaose.  as  stated,  the  Jadgmeot  in  favor 
of  appellees,  and  advertisement  of  sale  un- 
der it  of  the  property,  as  belonging  to 
Blanton  Dnncan,  "were  calculated  to 
make,  and  in  fact  did  makp,  on  the  minds 
of  persona  residing  in  said  state  of  Indi- 
ana, and  familiar  with  the  law  thereof, 
the  impression  that  said  Blanton  Duncan 
individually  had  been  adjudged  and  de- 
clared by  said  court,  in  some  proper  and 
Ie«al  proceeding,  to  have  and  be  vested 
with  some  sort  of  title  to  the  whole  of 
«aid  land;"  and,  by  reason  of  the  cloud 
on  ber  title  thus  caused,  she  was  prevent- 
ed from  selling  the  property  a  t  a  price  she 
could  and  would  have  obtained,  and  com- 
pelled to  accept  less  than  its  value. 

It  Is  well  settled  that  a  party  may 
maintain  an  action  on  the  case,  and  re- 
cover damages,  as  well  on  account  of  a 
-cItU  action  as  of  a  criminal  proceeding 
prosecuted  against  him  maliciously,  and 
without  probable  cauKe.  But,  although 
it  is  allege<l  in  this  case  that  the  actions 
of  appellees  against  Blanton  Duncan  were 
instituted  and  prosecuted  in  the  Indiana 
court  maliciously,  the  petition  does  not 
contain  an  averment,  in  terms  or  sub- 
stance, of  the  want  of  probable  cauae, 
and  consequently  Is  defective;  for,  as  said 
in  Cox  V.  Taylor,  10  B.  Mon.  17,  the  want 
of  probable  cause  for  Instituting  an  ac- 
tion mnst  be  stated  in  some  form  of  sub- 
stantive averment,  or  at  least  be  shown 
clearly,  in  the  petition.  It  appears  from 
the  petition  and  exhibits  filed  that  the 
property  mentioned  was  devised  by  Qar- 
nett  Duncan  to  his  son  Blanton,  as  a 
trustee,  for  his  use  and  support  for  life, 
and  at  his  death  to  be  equally  divided 
among  his  children.  But  the  provlulons 
of  the  will  were  in  1875  renounced  by 
Blanton   Duncan,  which,  It  may  be  as- 


sumed,  had  effect  to  vest  the  pioperty  In 
his  two  surviving  daughters;  one  having 
previously  died.  Afterwards,  but  before 
appellees  commenced  the  actions  com- 
plained uf,  another  tme  of  them  died  child- 
less and  intestate.  Consequently,  accord- 
ing to  the  law  of  deseenta  In  this  state, 
Blanton  Duncan  became  owner  of  one- 
half,  and  his  daughter  Kate  D.  Lewis  tlie 
other  half,  of  the  property.  But  it  la 
stated  in  the  petition  that,  according  to 
the  law  of  Indiana,  Kate  D.  Lewis,  upon 
the  death  of  her  sister,  iunerited  the 
whole,  to  the  exclusion  of  ber  father. 
'Whether  such  is  the  actual  status  of  the 
title  to  the  property  under  the  Indiana 
statute  might  depend  upon  the  intention 
of  the  testator,  judicially  ascertained  and 
determined.  But,  even  if  we  were  au- 
thorized, in  the  absence  of  such  judicial 
decision,  to  accept  as  true  the  statement 
In  the  petition  as  to  the  construction  and 
effect  of  the  will  according  to  the  law  of 
that  state,  it  would  not  be  sufficient  to 
negative  probable  cause  for  the  actions  ot 
appellees,  especially  in  view  of  a  volun- 
tary conveyance  by  Blanton  to  Kate  D. 
Lewis,  made  a  few  days  after  those  ac- 
tions were  commenced,  evidently  with  a 
view  to  effectually  thwart  their  attempt 
to  subject  his  interest  to  payment  of  their 
debts. 

There  is  no  question  made  to  the  justice 
of  appellees'  debts;  nor  doee  Blanton, 
sole  defendant  of  the  actions  In  Indiana, 
state  wherein  he  was  wronged  or  injured 
thereb.v,  or  seek  recovery  In  his  own  be- 
half. But  damage  is  alleged  to  have  been 
done  to,  and  recovery  in  this  action  is  asked 
for  by,  Kate  D.  Lewis  only,  who  was  no 
party  to  the  actions  complained  of,  and 
could  not  thereby  have  been  put  to  any 
cost  or  expense,  or  deprived  of  any  right 
or  interest  in  the  property.  We  know  of 
no  principle  npon  'which  a  person  may 
maintain  an  action  for  malicious  prosecu- 
tion of  either  civil  or  criminal  proceeding^ 
to  which  he  was  no  party,  nor  have  we 
been  referi-ed  to  any  adjudged  case  where 
such  action  has  been  successfully  main- 
tained. It  would.  Indeed,  be  a  hard  rule 
to  expose  a  creditor,  seeking  to  subject 
the  supposed  Interest  of  his  debtor  in 
property,  to  an  action  for  malicious 
prosecution  instituted  by  every  adverse 
claimant,  though  not  a  party  to  the  pro- 
ceeding complained  of,  nnr  prejudiced  as 
to  any  legal  right  or  Interest  he  may  have. 
Wethink  thedemurrer  to  tt>e  original  peti- 
tion was,  therefore,  properly  sustained. 

But  an  amended  petition  was  tendered, 
and  the  second  question  presented  la 
whether  the  court  properly  overruled  the 
motion  to  file  it.  In  it  the  allegation  is 
made.  In  snbstance,  that  while  Kate  D. 
Lewis,  or  her  trustee  for  her,  were  en- 
gaged in  negotiations  for  sale  of  the  prop- 
erty in  question,  appellees  spoke  in  the 
hearing  of  persons  about  to  purchase  the 
words:  "Don't  buy  any  of  the  Duncan 
land.  An  attachment  and  order  of  sale 
bind  it  so  that  they  can't  make  a  good 
title  to  it;  and  In  a  little  while,  now,  we 
are  going  to  have  it  sold,  and  every  dol- 
lar that  yon  put  into  it  will  be  sunk." 
Assuming — as  must,  upon  motion  to  flle 
the  pleading,  be  done— tbf^  f]\if^^f rda 
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were  spoketi  as  set  out,  Btlll,  having  been 
made  In  vonnuction  with  the  actions  of 
appellees  then  pendInK  ngaluBt  Blaiiton 
Uanr^an,  and  the  judgment  in  their  lavur 
for  the  sale  of  the  same  yroperty,  they 
amonnted  to  no  more  than  an  asoertlon 
of  their  real  or  Bupposed  right  to  Bnt)Ject 
It,  or  hiH  intereBt  in  It,  to  pay  their  debts, 
and  are  consequently  not  to  be  regarded 
aH  Blander  of  Kate  D  Lewis' title,  (Odg- 
ers,  Sland.  &  L.  132;)  tor.  If  a  person 
ma3' set  up  a  claim  of  ownership  to  real 
property  in  opposttlun  to  that  of  an  ad- 
verse claimant  without  subjecting  himself 
to  an  action  for  Blander  of  the  title  of 
soch  adversary,  we  Bee  no  reason  why  a 
Judgment  creditor  may  not  with  the  Hanie 
impunity  assert  in  good  faltii  bis  right  to 
have  real  property,  or  his  debtor's  inter- 
est In  it,  sold  under  a  Judgment  rendered 
tor  that  purpose,  even  if  such  assertion  Is 
made  in  opposition  to  the  title  claimed  by 
another.  In  this  cane  the  purpose  of  ap- 
pellees, as  Bubstanttaliy  announced,  was 
to  secure  a  fair  sale,  under  judgment,  of 
their  debtors'  Interest  In  the  property, 
which  might  have  been  hindered  or  pre- 
vented by  an  absolute  sale  by  Kate  D. 
Lewis  to  third  persons  not  Informed  of 
the  pendency  of  their  action  for  that  pur- 
pose, which  was  entirely  legitimate.  On 
the  other  hand,  to  hold  that  Kate  D. 
Lewis  or  her  trustee  may  maintain  their 
action  for  slander  of  her  title  when  they 
might,  by  becoming  parties  to  the  actions 
of  appellees  or  by  another  action,  have 
obtained  a  Judicial  determination  of  their 
respective  rights,  it  seems  to  us,  would  be 
a  perversion  of  the  obtect  of  legal  remedies, 
and  expose  judgment  creditors  to  useless 
and  harassing  lltigntion.  We  think  no 
cause  o(  action  was  stated  in  either  the 
original  or  amended  petition,  and  the 
Judgment,  dismissing  the  action  la  af- 
firmed. 


Cook  v.  Commonwbalth. 
(Court  qT  Appeals  of  Kenkudky.    Jan.  81, 1898.) 
CnnfiNAL  Law— RsviKw  ok  Appeal — Kxoord. 

Wbere,  on  appeal,  neither  the  evidence 
nor  instructions  are  shown  in  the  record,  the 
only  question  before  the  court  Is  the  saffloiency 
of  the  indictment. 

Appeal  from  circuit  court,  Daviess  coun- 
ty. 

"Not  to  be  officially  reported." 

Indictment  against  Henry  Cook  tor 
bomlclde.  From  a  conviction  of  man- 
slaughter, defendant  appeals.    Affirmed. 

W.  T.  Owen,  tor  appellant.  C.  S.  Walk- 
er and  W.J.  Hendiick,  tor  the  Common- 
wealth. 

Holt.  C.  J.  The  jury  convicted  the  ap- 
pellant of  nianalaughter,  and  fixed  his 
punishment  at  21  years  In  the  peniten- 
tiary. There  is  no  brief  on  file  for  him, 
and,  as  the  record  stands,  we  do  not  see 
any  reason  that  could  be  given  for  a  re- 
versal. A  new  trial  was  aslted  upon  vari- 
ous grounds,  to- wit:  That  the  verdict 
was  unsustalned  by  the  evidence;  that 
the  court  gave  improper  and  refused 
propter  Instructions,  and  admitted  Illegal 
evidence.  There  is,  however,  no  bill  of 
•xceptlons.    The  testimony  ia  not  in  the 


record,  nor  are  the  Instructions  giren  and 
refused  shown  In  any  proper  way.  Id 
such  a  state  of  case,  we  can  only  inquire, 
is  the  indictment  sufficient  to  support  tbe 
verdict?  In  this  case  this  question  must 
be  answered  In  the  affirmative.  In  tbe 
absence  of  a  bill  of  exceptions,  the  actloa 
of  the  court  io  the  conduct  of  the  trial 
will  be  presumed  to.  have  been  correct, 
and  the  evidence  sufficient  to  support  the 
verdict.    Judgment  affirmed. 


Const AN8,  City  Treaaurer.T.CiTT  or  New> 

PORT. 

(Court  0/  Appeals  ttf  Kentuolty.    Jan.  88,  1898.) 

AoTioir  AOAiNBT  CtTT  Trbasuber — Reoovbrt  or 
Tax  Coi,LBOTioiis — ^Pleadikg — Answeh. 
A  complaint  against  a  city  treasurer  al- 
leged that  he  had  ooUeoted  taxes  for  the  year  1880 
amounting  to  tl35,26i.90,  but  did  not  specify  the 
particular  tax- bills  collected.  Defendant  an- 
swered, alleging  that  he  had  only  received  there- 
of the  sum  of  $il,^!l4.88,  and  that  the  excess  of 
that  amount  was  nrongly  charged  against  him. 
Beld,  that  it  devolved  on  the  city  to  show  that 
the  sum  of  (125,264.90  was  properly  charged  to 
defendant,  and  that  it  was  not  Incambent  on  him 
to  set  forth  In  his  answer  the  bills  he  had  col- 
lected, and  that  the  objection  that  the  answer 
should  have  been  more  specific  should  have 
been  overruled 

Appeal  from  circuit  court,  Campbell 
county. 

"Not  to  be  officinlly  reported." 

Action  by  the  city  of  Newport  against 
Louis  Constans,  city  treasurer.  From  a 
Judgment  for  plaintiff,  defendant  appeals. 
Be  versed. 

Nelson  A  Desha  and  Cbarles  J.  Helm,  for 
appellant.    Root  4  Root,  tor  appellee. 

Pryob,  J.  If  the  exhibit  filed  with  the 
petition  was  an  Itemised  account  of  tbe 
moneys  with  which  the  appellant  Is 
charged,  and  which  it  Is  alleged  be  re- 
ceived, bis  answer  should  have  been  more 
specific;  In  other  words,  he  should  have 
set  forth  the  tax-bills  be  bad  collected,  or 
those  he  failed  to  collect,  or,  if  collected, 
the  manner  in  whlcb  he,  as  treasurer,  had 
paid  the  money  out.  In  this  case,  bow- 
ever,  the  bill  of  particulars  charges  taim 
with  having  collected  tax-bills  for  the 
year  IKhO  amounting  to  9125,254.90,  with- 
out specifying  the  items;  and  there  ia  a 
denial  by  the  appellant  of  his  having  re- 
ceived more  than  $41,000  of  that  sum,  and 
its  application  to  the  payment  of  tbe 
debts  of  the  city.  The  defendant  la 
charged  with  collecting  in  all  during  his 
term  of  office  tbe  sum  of  $618,477.46,  and 
to  make  up  that  sum  be  is  charged  with 
the  item  of  f  125,251.90.  He  says  this  item 
Is  wrong;  that,  instead  of  collecting  and 
receiving  the  amount  of  that  item,  be  re- 
ceived only  $41,234.83.  This,  it  seems  to 
us,  waB  a  sufficient  defense,  and  It  de- 
volved on  the  city  to  show  that  this  large 
Item  on  tbe  account  was  properly  charged 
to  tbe  defendant.  Tbe  city  was  entitled 
to  have  tbe  books  of  tbe  treaeurer  in- 
'spected  for  that  purpose,  and,  if  the  books 
failed  to  show  his  liability,  then  to  estab- 
lish the  fact  of  bis  having  received  tbe 
money  in  some  ntber  way.  As  the  case  is 
presented,  tbe  answer  presented  a  defease. 
Judgment  reversed,  and  remanded  tor 
proceedings  consistent  wltb  this  opinion. 
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PowBBS  T.  Commonwealth. 
(Court  efAjrpeal*  ef  KentuOeu-   Jan-  8S,  1899.) 
VoBOBBT— Ai.Laoiiio  Faom  CiONiTiTUTiNa  Uttib- 

AXCB. 

An  indictment  which  Qhat^tes  defendant 
with  knowingly  attering  a  forged  oheclc,  with- 
out stating  the  particalar  acts  constituting  the 
uttering,  is  InsafBcient.  Com.  y.  Williama,  IS 
Bush,  aS7,  followed. 

Appeal  from  circoit  coart,  Mercor  coon- 
tjr. 

"Not  to  be  officially  reported." 

Indictment  afialnst  John  Powers  for 
forgery.  From  a  cooTiction,  defendant 
appeals.    Reversed. 

P.  B.  Thompaon,  for  appellant.  W,  J. 
Headiick,  for  the  Commonwealth. 

Lewis,  J.  Appellant  and  W.  H.  Bar- 
nett  were  jointly  Indicted  tor  the  offense 
of  uttering  a  torge<l  check,  knowing  it  to 
be  forged,  which  la  denounced  b>  section 
7,  art.  9,  c.  29,  Oen.  St.  The  statement  of 
the  acts  constltnting  the  offense  are  sub- 
stantially thataccased  conspired  together 
to  utter,  and  did  utter,  a  check  drawn  on 
the  Mercer  National  Bank,  which  was 
a  forged  check,  and  known  to  be  so  by 
them;  that  It  was  uttered  with  the  feloni- 
ous Intent  to  defraud  the  said  bank  out  uf 
the  said  sum  of  money.  In  Common- 
wesltb  V.  Williams,  13  Bush,  267,  It  was 
held  that  It  Is  not  sufficient  to  state  In  an 
indictment  simply  that  the  accused  did 
utter  a  forged  check  or  other  writing,  but 
the  particular  acts  constituting  the  utter- 
ing should  be  stated.  As  the  indictment 
inthlscanedoes  not  comenp  totherequlre- 
inent  of  the  statute,  as  held  in  that  case, 
the  demurrer  ought  to  have  been  sus- 
tained, and  for  the  error  in  the  lowercourt 
-overruling  it  the  Judgment  is  reversed  for 
further  proceedings  consistent  with  this 
opinion. 

BEUI.ET  T.  CORTIB. 

(Court  eifAppeaU  of  Kentucky.    Jaa  38, 1893.) 

CcmtSO  DSTBCTITB  ACKHOWLBDOMBHT— ADMISSIOH 
Kf  PtXADIKOS— (30RTBTAXCB  BT  CbSTUI  QuB 
Thdst — Noa-JoiHDBB  or  TRtrSTBB. 

1.  A  deputy-clerk  made  out  the  oertiflcate  of 
acknowledgment  of  a  married  woman  in  his  own 
name,  that  of  his  principal  nowhere  appearing 
in  the  instrument.  Held,  the  deed  having  been 
recorded,  that  the  insufficiency  of  the  certificate 
was  cured  by  the  subsequent  averment  of  the 
married  woman,  in  a  suit  brought  by  her  when 
discovert  and  aui  Juris,  that  sne  united  in  the 
eonvevanoe,  and  acknowledged  it  before  the  reg- 
ular depoty,  who  was  authorized  to  take  her  ao- 
knowledgment. 

3.  A  devise  of  real  estate  in  trust  for  the  sole 
use  of  a  married  woman  did  not  forbid  a  subse- 
quent conveyance  of  the  property,  and,  the  trus- 
tee being  dead,  the  husband  and  wife  joined  in 
a  conveyance  of  the  same  to  defendant's  prede- 
cessor in  title,  the  law  then  permitting  a  convey- 
ance if  the  husband  and  trustee  joined.  Beld, 
that  the  conveyance  by  the  wife  conveyed  her 
-equitable  right,  and  she  has  no  standing  to  re- 
cover the  same  in  equity  because  the  trustee  did 
not  ]<rin  therein. 

Appeal  from  circuit  court,  MasoB  county. 

"To  be  olllcially  reported." 

Action  by  Mary  Ann  Beuley  against 
Hannah  A.  (^rtis.  From  a  Judgment  for 
-defendant,  pinintirr  appeals.    Affirmed. 

Cocbran  A  Sob  and  Edward  W.  Mines,  for 


appellant.  M.O,  Hutebiaa,  Wadawortb  Jt 
Soa,  Wall  A  vroraUagtoa,aDi  T.  C.  Camp- 
bell, for  appellee. 

Holt,  C.  J.  In  1864,  Jopepb  F.  Broder- 
ick  conveyed  a  lot  of  ground  Jointly  to 
the  appellant,  Mary  Ann  Beuley,  and  her 
sister,  Margaret  Prior.  The  will  of  the 
latter,  executed  in  1857,  recites  ownership 
of  it,  and  devises  it  to  the  appellant,  a 
trustee, being  named  for  her,  who,  as  the 
will  says,  la  "to  take  and  hold  said  proper- 
ty to  and  for  the  use  of  any  sister,  and  to 
see  that  the  same  is  kept  and  appropriat- 
ed to  her  use  and  benefit."  In  1874,  and 
when  there  was  no  trustee,  be  having 
died,  the  appellant  and  her  husband,  who 
died  in  188H,  conveyed  the  property  to 
George  W.  Sulser,  and  he  subsequently  to 
the  appellee,  Hannah  A.  Curtis.  In  1889 
the  appellant  brought  this  suit  to  recov- 
er it — First,  upon  the  ground  that  by  the 
will  of  her  sister  it  wastbeseparateestate 
of  the  appellant,  or  held  in  trust  for  her: 
and  that,  while  her  husband  united  in  the 
deed  to  iSulser,  yet  no  trustee  did  so,  nor 
did  the  heirs  of  the  deceased  one;  aBd,see- 
ootf.thatthecertiflcate  of  acknowledgment 
to  the  deed  Is  not  sufficient  to  pass  her 
right.  If  the  first  ground  be  valid,  but 
the  second  one  not  so,  then  it  is  manifest 
the  appellant  could  only  disregard  her 
deed  as  to  the  half  of  the  property  con- 
veyed to  Mrs.  Prior  by  the  Broderick  deed. 
The  petition  shows  the  latter  regarded 
the  entire  lot  as  belonging  to  her,  and 
that  she  had  the  right  to  devise  It,  merely 
because  she  had  paid  all  the  purchase 
money.  The  first  inquiry,  then,  is  as  to 
the  validity  of  the  acknowledgment.  If 
the  deed  made  by  the  appellant  betnvalid, 
then  the  appellee  has  no  title.  If,  howev- 
er, it  is  to  be  regarded  as  sufficient  in 
form,  then  the  second  inquiry  is  whether, 
inasmuch  as  neither  the  heirs  of  the  dead 
trustee  nor  any  new  trustee  appointed  by 
a  court  unitud  In  It,  it  Is  sufficient  to  bar 
a  recovery  by  the  appellant  of  the  half  of 
the  property  owned  by  Mrs.  Prior,  and 
which  the  appellant  took  under  her  will. 
The  name  of  the  county  court  clerk  does 
not  appear  lu  the  acknowledgment.  It 
reads  thus:  "State  of  Kentucky,  county 
of  Mason— set. :  I.  W.  W.  Ball,  deputy- 
clerk  of  the  county  cburt  for  the  county 
and  state  aforesaid,  do  certify  that  the 
foregoing  deed  of  conveyance  from  Mary 
Ann  Beuley  to  Qeo.  W.  Sulser  was  on  tbe 
8tb  day  of  January,  1874,  produced  to  me 
In  said  county,  and  acknowledged  by  said 
Mary  Ann  Beuley  and  Alfred  Beuley,  her 
husband,  parties  thereto,  to  be  their  act 
and  deed,  and  this  day  lodged  for  record, 
whereupon  tbe  same,  together  with  this 
certificate,  bath  been  duly  recorded  in 
my  office.  Given  under  my  band  this  9tb 
day  of  January.  1874.  W.  W.  Ball,  Dep- 
uty .Clerk  Mason  County  Court."  Un- 
doubtedly the  proper  cause  for  a  deputy 
is  to  act  in  tbe  name  of  bis  principal.  He 
should  always  do  so.  It  has  been  said 
ttaat  a  deputy  "is  but  the  officer's  shadow, 
and  doth  all  things  in  the  name  of  theoffl- 
cer  himself,  and  nothing  In  his  own  name, 
aud  his  grantor  shall  answer  for  him. " 
Any  official  act  done  by  him  should  be 
done  in  the  name  of  bis  priuclpal.    In  cer- 
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tifying  the  acknowledgment  or  recording 
of  a  doed  It  sbonid  be  in  the  name  of  tbe 
clerk,  by  him  ae  tbe  deputy.  Tbe  anthor- 
Ity  given  by  law  to  a  minieterial  officer  la 
to  the  Incumbent  of  tbe  office.  It  Is  not 
to  tbe  deputy,  but  to  the  principal,  and 
is  exercised  by  tbe  latter  by  bimBell  or  dep- 
uty. The  appellant,  however,  Ib  now  dis- 
covert; Rhe  l8  8u/ yur/s;  and  abe  admits, 
by  in  substance  averring  In  ber  pleading, 
that  she  united  in  the  conveyance  and  ac- 
knowledged it  before  the  regular,  deputy, 
who  was  authorised  to  take  ber  ackuowl- 
edgraent.  The  copy  shows  that  it  was 
made  a  recorded  instrument;  and  to  hold, 
under  these  circumstances,  that  b<H;ausn 
tbe  deputy,  although  actlngfor  and  in  tbe 
name  of  bis  principal,  (ailed  to  use  tbe 
name  of  bis  principal  in  making  out  tbe 
certificate,  but  certified  itin  hisownname, 
but  as  deputy  of  the  Mason  county 
court  clerk,  would  be  a  sacrifice  of  right 
and  Justice  to  mere  form ;  and,  while  the 
deed  of  a  married  woman  to  bind  her 
must  be  executed  strictly  in  contormity  to 
law,  yet  this  rale  sboald  not  be  so  far  ex- 
tended as  to  observe  the  form,  rather 
than  the  substance.  Properly  the  deputy- 
clerk  should  have  made  out  the  certificate 
In  tbe  name  of  bis  principal  by  him  ;  but 
the  petition  admits  Id  substance  that  he 
was  the  deputy ;  that,  acting  for  bis  prin- 
cipal, be  took  tbe  acknowledgment,  and 
it  shows  that  as  such  deputy  he  certlfie<l 
It.  When  the  deed  was  made,  there  was 
no  trustee.  Tbe  statute  now  provides 
that  an  estate  devised  in  trust  tor  a  mar- 
ried woman  may  be  sold  and  conveyed  as 
It  It  had  been  conveyed  absolutely  to  her, 
provided  It  be  not  forbidden  by  the  terms 
of  tbe  devise,  and  II  her  husband,  and 
the  trustee.  It  there  be  one,  unite  In  the 
conveyance.  The  proviso,  "if  there  be 
one,"  was  not,  however,  contained  in 
the  law  in  force  when  the  deed  was  made 
by  tbe  appellant  in  1874.  The  law  then 
provided  that  the  conveyance  might  be 
made  It  the  husband  and  trustee  united  in 
it.  The  amendment  was  enacted  on  April 
27,  1880.  Tbe  appellant,  was,  however, 
the  sole  beneficiary  of  the  trust.  She  was 
the  only  cestui  qnetruat.  The  devise  whs 
for  her  use  and  benefit  alone.  No  oneelse, 
either  with  or  beyond  her,  was  provided 
tor  by  its  terms.  The  conveyance  by  her 
and  ber  hunband  passed  her  equitable 
right.  She  is  nuw  asking  in  an  equitable 
forum  that  it  be  disregarded,  and  that 
she  recover  the  property,  which  she  In 
solemn  form  conveyed,  because  no  trustee 
united  with  ber  in  the  conveyance.  The 
devise  did  not  torbid  tbe  conveyance, 
and,  as  the  deed  passed  her  equitable 
right,  she  cannot  recover  upon  the 
ground  that  no  trustee  united  In  it.  Tbe 
demurrer  to  the  petition  was  properly 
sustained,  and  the  Judgment  is  affirmed. 


Commonwealth  v.  Schwartz.! 
(Court  of  Appeals  of  Kentuchu-    Jan.  28,  1892.) 

Obtajnino  Monet  undbb  Falsx  Fbbtsnucs— In- 
tent TO  Repay. 
A  banker  viho,  for  the  purpose  of  securing 
a  deposit,  falsely  pretends  that  his  bank  is  solv- 
ent when  be  knows  or  has  reason  to  believe 
that  it  was  not,  and  who  represents  to  the  depos- 

'Por  extended  opinion,  see  18  S.  W.  Rep.  775. 


iter  that  he  has  a  safe  plaoa  to  invest  the  i 
80  as  to  enable  him  to  pay  the  depoaltar  6  per 
cent,  interest  thereon,  is  guilty  of  obtaintnc 
monejr  under  false  pretenses,  though  he  intended 
to  repay  the  money,  within  Qen.  Bt.  c.  99,  {  2, 
art.  18,  which  defines  that  offense  to  be  the  ob- 
taining of  money  or  property  from  another,  by 
means  of  any  false  pretense,  statement,  or  tokeo, 
with  intent  to  oommlt  a  fraud. 

Appeal  from  circuit  court,  Shelby  coanty. 

"To  be  officially  reported." 

Indictment  against  Theodore  Sctawartx, 
a  banker,  tor  obtaining  money  nnder  false 
pretenses.  From  an  order  sustaining  a 
demurrer  to  tbe  indictment,  and  from  a 
Judgment  of  acquittal,  tbe  commonwealth 
appeals.  The  Indictment  and  evidence 
wpre  both  held  sufficient  tn  antborizea 
submission  ot  tbe  case  to  the  Jury,  which 
decision  was  ordered  to  be  certified. 

W.  J.  Hendiick  and  JR.  Ketd  Roffers,  for 
the  Commonwealth.  Abbott  &  Sat  ledge 
and  O'Neul,  Phelps  &  Pcyor,  for  appellee. 

Bennett,  J.  On  tbe  trial  ot  tbe  appel- 
lee, under  an  indictment  tor  obtaining 
money  by  false  pretenses,  tbe  coart  in- 
strncted  the  Jury  absolutely  to  find  for 
him.  The  commonwealth  appeals  from 
the  Judgment  acquitting  tbe  appellee  un- 
der that  instruction.  Are  the  indictment 
and  the  evidence  sufficient  to  have  author- 
ized the  jury  to  pass  upon  the  quention  ot 
the  guilt  or  innocence  ol  the  appellee? 
The  indictment  charges  that  tbe  appellee 
obtained  by  false  pretenses,  and  with  tbe 
intention  to  defraud  Maria  Bachboltz, 
92,600;  that  be  was  a  banker,  and  bad  a 
safe  place  to  Invest  tbe  money;  that  his 
bank  was  solvent  and  safe,  and  able  to 
repay  her  money  at  any  time  npon  30 
days' notice;  that  the  laws  ot  the  state 
did  not  allow  him  tu  pay  her  but  4  per 
cent,  interest,  but  be  would  give  ber  6  per 
cent,  interest,  but  would  enter  only  4  per 
cent,  in  her  book  if  she  would  leave  her 
money  with  bim;  that  she  relied  upon 
said  representatlun,  and  let  him  have  the 
money;  but  his  said  representations  were 
false  and  fraudulent,  but  made  with  a  de- 
sign to  deceive  ber,  and  did  deceive  her, 
whereby  he  obtained  tbe  said  f  2,500,  and 
appropriated  the  same  to  his  own  use, 
and  she  was  permanently  deprived  ot  it, 
etc.  Tbe  testimony  of  said  Maria  Bucb- 
holtz  is,  in  substance,  that  on  the  24th 
day  ot  February,  1891,  she  took  a  note 
and  mortgage  which  she  held  on  some 
Chicago  parties  for  f 2,600  to  the  banking 
bouse  ot  the  appellee  in  the  city  of  Lonls- 
Tllle,  and  employed  bim,  at  the  price  of 
flO.to  take  charge  of  said  papers,  and  col- 
lect the  money.  He  agreed  to  do  so 
promptly,  and  to  notify  ber  when  the 
money  was  collected.  That,  not  bearing 
anything  from  the  appellee,  on  the  9tb  of 
March,  wblch  was  Monday,  she  again  vis- 
ited his  banklng-honae,  and  inquiretl  after 
the  collection.  That  the  appellee  told  her 
that  he  had  collected  tbe  money  on  Satur- 
day previous,  but  too  late  to  notify  her. 
She  then  expressed  a  desire  to  have  tbe 
money,  and  he  replied  that  if  she  did  not 
need  the  money  to  let  it  remain  there; 
that  he  had  a  solid,  safe  place  for  it;  that 
the  bank  was  good,  and  able  to  pay,  or  be 
was  able  to  pay,  and  hewouldpay  her4per 
cent,  for  the  money,  and  at  any  time  after 
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to  days'  notice  repay  the  money  Iteelf.   She 
declined  to  take  4  per  cent.    He  then,  alter 
conHoltlDg  with  one  of  blti  partners,  said 
that  be  wuu]d  give  taer  6  per  cent,  for  the 
use  of  the  money,  but  would  make  a  mem- 
orandum of  the  transaction  in  ber  book 
showing  only4  percent., as  ttaelawdldnot 
allow  htm,  or  that  he  was  not  allowed,  to 
pay  over  4  per  cent.  She  then  consented  to 
let  bim  have  the  money  upon  said  terms, 
saying  that  if  she  should  lose  It  she  would 
be  turned  into  the  street,  as  that  was  all 
she  bad,  and  no  one  to  help  her;  and  he 
replying,  "Oh,  we  are  able  to  pay."    The 
witness  being  a  German,  and  not  speaking 
or  anderstandlng  our  language  well,  there 
Is  some  confusion  and  apparent  contradic- 
tion in  ber  evidence:  but  the  foregoing  is  a 
fair  aynupels  of  It.    It  was  also  in  evi- 
dence that  at  the  time  mentioned  the  ap- 
pellee and  bis  bank  were  hopelessly  insolv- 
ent, amounting  to  about  $4i!0,0U0  net,  and 
the  Jury  would  have  been  authorised  to 
infer  that  the  appellee  knew  it.  -  Article 
13,  S  2,  c.  29,  Gen.  St.,  provides:  "If  any 
person,  by  false  pretense,  statement,  or 
token,  with  Intent  to  commit  a  fraud,  ob- 
tain from  another  money,  property,  or 
other  thing  which   may  be  the  subject  of 
larceny,"  etc.,  "he  shall  be  confined  in  the 
penitentiary,"  etc.    If    the   anpellee  was 
enabled  to  borrow  said   money  from  Mrs. 
Bnchbolts  by  falsely  pretending  that  his 
bank  was  solvent  when  be  knew,  or  had 
reason  to  believe,  that  it  was  aot,  Is  he 
guilty  of  the  crime  denounced  by  the  stat.- 
ote,  supra?    Upon  that  subject  the  rule  is 
well  settled  that, if  a  person  obtain  a  loan 
of  money  from  another  by  a  false  pretense 
of  an  existing  fact,  although  he  Intended 
to  repay  It,  he  is  guilty  of  '.be  crime  of  ob- 
taining money  by  false  pretenses.    See  7 
Amer.  &  Eng.  Enc.  Law,  pp.  752,  753,  and 
notes.    Also,  upon  the  subject  that  the 
false  pretense  must  be  of  nn  existing  tact, 
see  Glackan  v.  Com.,  3  Mete.  (Ky.)  232. 
The  false  pretense  of  an  existing  fact  in 
this  case.  If  any  false  pretense  there  was, 
oonslsts  in  tbe  false  i-epresentations  that 
the  appellee's  bank  was  solvent,  and  the 
loan  was  safe,  when  he  knew,  or  bad  rea- 
son to   believe,  that  it  was  insolvent  and 
unable  to  pay,  and  which  induced  her  to 
mnke  tbe  loan,  or  If  be  Induced  her  to 
leave  her  money  in  the  bank  by  the  false 
pretense  that  he  bad  a  safe  place  to  Invest 
It.npon  which  she  would  realize  6  per  cent.. 
Intending  at  the  time  to  appropriate  tbe 
money  to  bis  own  use,  /.  e.,  that  of  the 
bank,  knowing  or  having  reason  to  believe 
that  the  bank   was  insolvent,  although 
be  Intended  to  repay  her.    Such  false  pre- 
tenses, if  made  as  indicated,  were  sufficient 
to  authorize  the  case  to  go  to  the  jury. 
There  is  no  fatal  variance  between  the  al- 
legations of  the  indictment  and  the  proof. 
Tbe  case  is  certlQed. 


Kbeton  v.  Commonwealth,  (two  cases.) 
(Court  of  Appeals  of  Kentucky.  Jan.  !38, 1893.) 
Oktusm  TO  Commit  Cbimb — Intoxication— Ron- 

BSBT— tASSAULT — DISTINCT  OfFBNBEB. 

L  On  the  trial  ol  an  indictment  for  robbery, 
the  mental  condition  of  defendant,  from  theefteoi 
of  iDtoxicants,  is  for  the  jury  upon  the  question 
of  felonloos  intent. 


9.  If  a  person  commits  robbery  while  so  mnoh 
under  the  Influence  of  liquor  as  not  to  know 
wbat  he  is  doing,  he  will  not  be  deemed  to  have 
taken  the  property  with  felonious  Intent. 

8.  Presenting  a  pistol  at  two  persons  at  the 
same  time,  coupled  with  a  demand  of  their  prop- 
erty, and  compelling  a  surrender  thereof  by  both 
at  the  same  time,  constitates  distinct  offenses 


against  tbem, — an  assault  on  and  robbery  of  each. 

Appeals  from  circuit  court,  Bowan 
county. 

"To  be  offlclally  reported." 

Indictment  ol  John  P.  Keeton  for  as- 
sault and  robbery.  Defendant  appeals 
from  a  judgment  rendered  upon  a  verdict 
of  conviction.    Reversed. 

J.  L.  EllistoD, tor  appellant.  W.J.  Hen- 
drick,  for  tbe  Commonwealth. 

Pryor,  J.  The  appellant  was  tried  and 
convicted  under  two  indictments  for  rob- 
bery found  by  the  grand  jurj-  of  Bowan 
county,  and  bis  punisbraent  fixed  in  each 
case  by  confinement  in  tbe  state-prison  for 
the  period  of  two  years.  He  has  brought 
tbe  case  to  this  court  for  revision.  The 
facts  show  that  the  accused  in  July,  1889, 
and  when  in  an  intoxicated  condition,  as 
be  was  on  bis  way  home  from  a  picnic, 
met  or  overtook  JamesSalyersand  James 
Han,  in  the  public  road,  presented  his 
pistol  at  tbem,  and  demanded  tbat  they 
should  surrender  their  watches  and  mon- 
ey. This  they  did,  and  the  appellant,  tak- 
ing possession  of  them,  required  Han,  one 
of  the  parties  who  had  surrendered  his 
watch,  to  go  with  bim  to  the  home  of 
William  Powers,  a  few  miles  distant, 
where  Han  remained  until  night,  and  then 
left  for  home.  The  parties  lived  not  far 
from  each  other,  and,  so  far  as  this  record 
shows,  were  on  friendly  terms.  The  mo- 
tive on  the  part  of  tbe  appellant  was 
either  to  place  these  parties  In  fear  in  or- 
der to  deprive  them  of  their  property, 
and  convert  it  to  bis  own  use,  or  he 
was  so  much  under  the  influence  of  liquor 
as  not  to  know  what  be  was  doing  or  bad 
done;  and,  if  such  was  his  mental  and 
physical  condition,  he  could  not  have 
taken  the  property  of  Salyers  and  Han 
with  a  felonious  Intent.  He  made  no 
effort  to  conceal  the  property,  and  when 
he  regained  consciousness,  finding  tbat  be 
had  the  watches  and  money  in  his  posses- 
sion, Immediately  returned  them  to  their 
owners.  He  was  nnable  to  deliver  them 
in  person,  as  by  some  means  he  had  been 
wounded  in  the  thigh  by  a  pistol-shot,  tbe 
manner  of  its  infliction  being  unexplained 
by  this  record.  The  evidence  as  to  bis 
mental  and  physical  condition  at  the  time 
of  the  alleged  crime;  bis  return  of  the 
watch  and  money, — was  excluded  from 
the  jury  upon  the  idea  that  voluntary  in- 
toxication Is  no  excuse  for  crime;  and 
therefore  the  assault  on  Salyers  and  Han, 
resulting  In  their  delivery  to  the  accused 
of  the  property,  makes  him  guilty  of  rob- 
bery, although  the  assault  and  the  taking 
by  tbe  accused  was  without  any  felonious 
Intent.  In  other  words,  the  facts  upon 
which  the  accused  based  bis  defense.  In  or- 
der to  show  an  abs3nce  of  a  felonious  pur- 
pose, was  held  to  be  incompetent,  and  a 
conviction  necessarily  followed.  The  tes- 
timony offered  should  have  gone  to  the 
]nry,  so  that  they  might  determine  tbe 
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intent  ot  the  accused  when  he  made  the 
assault.  It  has  been  held  by  this  court  in 
more  than  one  case  that  drunkeuneas  is 
no  excuse  (or  crime,  and  constitutes  no  de- 
fense, even  in  a  cane  of  homicide,  when  the 
accused  was  unconscious  of  the  nature  of 
tlie  act,  If  that  condition  of  his  mind  was 
the  result  of  voluntary  intoxication,  wUh 
a  knowledge  of  the  effect  of  liquor  on  his 
passions;  still  It  has  been  adjudged  in 
those  same  caHes  that  the  physical  and 
mental  condition  of  the  accused  at  the 
time  or  the  homicide  is  competent  to  show 
an- absence  of  malice,  and  thus  reduce  the 
crime  from  that  of  murder  to  manslangb- 
ter.  Malice  being  one  of  the  essential  in- 
gredients of  murder,  it  the  accused  was  so 
unconscious  an  evidences  his  want  of  ca- 
pacity  to  entertain  malice,  then  his  offense 
is  manslaughter.  Sbannahan  7.  Com.,  8 
Bush,  463;  Buckhannon  v.  Com..  (Ky.)  6 
S.  W.  Rep.  358.  If,  therefore,  the  degree  of 
guilt  in  cases  of  homicide  is  to  be  deter- 
mined by  the  capacity  of  the  accused  to 
premeditate  the  crime,  that  is,  tu  kill  with 
malice.  It  roust  follow,  and  such  la  the 
well-recognized  doctrine  on  the  subject, 
that,  in  cases  where  the  intent  or  purpose 
of  the  party  is  a  necessary  element  to  con- 
stitute the  crime,  it  is  competent  to  show 
that  the  physical  and  mental  condition 
of  the  accused  was  6uch  as  shows  him  un- 
able to  entertain  or  form  a  felonious  in- 
tent. A  distinction  Is  plainly  drawn  be- 
tween cases  where  the  act  done  consti- 
tutes the  offense  and  cases  where  there 
must  be  combined  with  the  act  done  the 
Intent  of  the  accuHCd  in  order  to  consti- 
tute the  offense.  For  instance,  when  one 
kills  another  the  act  done  constltutea  the 
offense;  but  when  one  takes  the  property 
of  another,  to  make  it  larceny  a  felonious 
Intent  must  be  shown,  and,  while  this 
may  be  inferred  from  tiie  character  of  the 
taking,  the  defense  may  show  that  he  was 
unconaclouB  at  the  time,  or  too  drunk  to 
have  any  intent.  Roberts  v.  People,  19 
Mich.  401 :  People  v.  Walker,  38  Mich.  156; 
People  V.  Harris,  29  Cal.  678;  Wood  v. 
State, 34  Ark. 341.  His  drunkenness  would 
be  no  defense  to  an  Indictment  (or  an  as- 
sault, because  the  act  ot  presenting  the 
pistol  constitutes  the  offense,  and  the 
question  of  Intent  would  not  be  involved. 
The  evidence  offered  should  have  gone  to 
the  jury. 

The  appellant  further  insists  that  the 
act  ot  robbery,  if  committed,  was  but  one 
offense;  and  the  pistol  having  been  point- 
ed at  both  Salyers  and  Han  at  the  same 
time,  and  the  property  o(  each  surren- 
dered at  the  same  time,  the  verdict  and 
Judgment  in  the  one  case  was  properly 
pleaded  in  bar  to  the  other.  We  cannot 
concur  with  counsel  in  this  view  of  the 
law.  If  the  party  is  guilty,  it  is  robbery 
from  the  person  of  each  of  the  owners  of 
this  property,  as  much  so  aa  If  the  accused 
had  gone  to  the  one  and  taken  (rom  him 
his  property,  and  then  to  the  other;  and 
the  fact  that  the  pistol  was  drawn  on 
each  at  the  same  time,  and  the  property 
delivered  at  once,  does  not  make  the 
offense  a  unit.  It  was  an  assault  on  each, 
and  a  robbery  from  the  person,  for  which 
an  indictment  In  both  cases  can  be  main- 
tained.   The  only  question  presented  from 


the  facts  was  that  of  the  felonlouB  intent, 
and  this  the  Jury  must  pass  on.  For  the 
reasons  indicated  the  Judgment  in  each 
case  la  reversed,  and  remanded  for  pro* 
ceedings  consistent  with  this  opinion. 


Beach  y.  Commins'  Ex'z. 

BBAca's  Adm'r  t.  Saub. 

(Court  o/  Appecda  of  Kentucky.    Jan.  28,  1899.) 

COHPKTBXOY  OfWiTNESS— TbaNSAOTIOSSWITH  D»- 
CSASED  PeBSOS  —  TUUSTS  —  SVIDBNOB —  LlMITA* 
TI0N8. 

1.  The  Kentucky  statute,  providing  that  no 
person  shall  testify /or  "himself"  as  to  any  verbal 
statement  of  a  deceased  person,  will  not,  in  a 
suit  by  two  beneflciarles  against  the  ezecator  of 
their  deceased  trustee  to  establish  the  trust,  pre- 
vent each  from  testifying  in  favor  of  the  other  a* 
to  conversations  of  the  deceased  trastee  respect- 
ing the  trust. 

i.  In  an  action  by  beneflotaries  against  the 
executor  of  a  deceased  trustee  to  establish  a 
trust.  It  appeared  by  the  testimony  of  disinter- 
ested witnesses  that  the  trustee  had  admitted  the 
receipt  of  tlO,000  from  plaintiffs'  father,  in  trust 
to  be  paid  over  to  plaintitfa,  who  were  the  trus- 
tee's brothers-in-law,  whenever  they  should  have 
suiBciently  reformed  from  habits  of  dissipation 
to  take  care  of  the  same.  The  trustee  was  a  man 
of  large  means  and  strict  integrity;  the  beneilci- 
aries  were  weak-minded,  with  no  business  qual- 
ifications, and  relied  implicitly  on  the  trustee  to 
make  a  proper  disposition  of  the  fund.  Held, 
that  the  conduct  of  the  beneficiaries  in  seeking 
to  borrow  small  sums  of  money  from  the  trustee, 
and  failing  to  assert  their  rights  under  the  trust 
for  a  number  of  years,  and  of  one  of  them  In  ao- 
swerlng,  on  legal  process,  that  he  had  no  {wo^ 
erty  In  the  hands  of  others,  was  inauifioient  to 
show  the  non-existence  of  the  trust. 

3.  The  trustee  t>eiDg  liable  for  the  Interest  on 
the  fund,  the  same  constituted  an  express  con- 
tinuing trust,  and  was  therefore  without  the 
operation  of  the  statute  of  limitations. 

Appeals  from  LoaisvlUe  chancery  court. 

"Not  to  be  officially  reported." 

Action  by  H.  H.  Beach  against  the  exec- 
otrlxot  David  Cummins,  and  by  Saraoel 
L.  Beach's  administrator  against  the 
same  defendant.  From  a  judgment  for 
defendant  In  both  cases  plaintiffs  appeal. 
Reversed. 

Rodman  dk  Brown  and  Hargia  &  East- 
in,  for  appellants.  Helm  &  Bruce  and./. 
J^.  Eallitt  A  Son,  for  appellee. 

Holt,  C.  .T.  The  Orst  and  main  ques- 
tion in  this  case  is  whether  a  trust  fund 
was  ever  created;  and,  it  Its  existence 
has  been  shown,  then,  next,  whether  the 
claims  to  it  are  barred  by  limitation. 
The  appellant  H.  H.  Beach  brought  this 
action  un  November  14, 18S5,  a.i^alnst  the 
executrix  of  David  Cummins,  he  having 
died  on  April  14, 1883.  claiming  that  his 
father,  W.  D.  Beach,  who  died  October  3. 
1866,  and  who  was  also  the  (ather-ln-law 
of  Dr.  Cummins,  had  very  shortly  before 
his  death  placed  In  Cummins'  hands 
f  10,000  in  trust,  the  interest  to  be  paid  to 
the  father  during  bis  life,  and  the  fund 
then  to  be  held  by  Cummins  tor  H.  H. 
Beach,  and  his  brother,  Samuel  L.  Beacli, 
who  has  died  since  the  bringing  of  this  ao> 
tion ;  and  to  be  paid  over  the  one-halt  to 
each  of  them  whenever  they  ceased  to  be  dis- 
sipated, and  were  capable,  in  the  trustee's 
opinion,  of  taking  care  of  it.  November 24, 
1885,  Samuel  L.  Beach  brought  a  like  salt; 
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bat,  upon  motion  of  Cummins' executrix, 
H.  H.  Beach  was  compelled  to  and  did 
make  his  brother  a  defendant  to  his  ac- 
tion, and  Samuel  L.  Bench  then  set  up  bis 
claim  In  It  to  one-hall  the  alleged  trust 
fund.  This  action  of  the  court  was  upon 
the  Idea  that  the  existence  of  a  Joint  trust, 
or  but  one  subject-matter,  was  Involved, 
and  that  one  litigation  should  settle  it. 
After  this  had  been  dune,  the  court  dis- 
missed the  snit  of  Samuel  L.  Beach,  and 
whether  properly  so  we  need  not  stop  to 
inquire,  as  It  U  Imnjaterlal.  Upon  the 
final  bearing  the  lower  court  dismissed 
the  petition  of  H.  H.  Beach,  and  also  the 
cross- petition  of  Samuel  L.  Beach,  holding 
that  no  trust  was  ever  created;  aud,  if  it 
had  been,  time  would  have  barred  the 
claimants.  They  testified  for  each  other; 
and  it  is  nrged  there  was  such  unity  of  in- 
terest, such  a  common  source  of  claim,  as 
rendered  them  Incompetent  as  witnesses, 
the  one  for  the  other:  aud  that  to  permit 
It  would  be  in  violation  of  both  the  letter 
and  spirit  of  our  statute,  and  an  evasion 
of  it.  It  provides  that  no  person  shall 
testify  for  himself  as  to  any  verbal  state- 
ment of  or  transaction  with  or  act  done 
or  omitted  to  be  done  by  a  dead  person, 
save  in  certain  cases  not  embracing  this 
one.  The  lower  court  admitted  the  testi- 
mony, and  correctly  so,  we  are  Inclined  to 
think,  but  nut  without  some  duubt. 
Clearly  the  testimony  of  one  of  the  claim 
anta  as  to  the  conduct  and  conversation 
of  Dr.  Cummins  is  not  admissible  for  him- 
self, and  from  the  nature  of  the  case  it  is 
difflcuit  to  confine  it  in  effect  to  the  other 
claimant.  He  should  nut,  however,  be 
deprived  of  the  testimony;  and,  consid- 
eriuK  the  modern  tendency  to  enlarge  the 
dumain  of  competent  evidence,  and  that 
our  statute  upon  the  buhject  was  evident- 
ly enacted  in  this  spirit,  we  think  the 
claims  are  so  far  distinct  that  the  circum- 
stances attending  the  testimony  should 
bear  upon  its  credibility,  rather  than  bar 
its  admission.  W.  D.  Beach  left  but  three 
chTdren.-the  two  claimants  and  the  then 
Mrs.  Cummins,  who  became  such  in  1862, 
and  died,  leaving  no  children,  In  1S78. 
Her  bnsbnnd  married  again  in  1S79.  The 
fatbrr  carried  on  a  considerable  business, 
from  which  he  derived  an  Income  of  sev- 
eral thousand  dollars  a  year.  At  his 
death  he  left  an  estate  of  about  fSO.OOO, 
which,  by  his  will,  went  to  his  three  chil- 
dren in  about  equal  portions.  Bis  sun-In- 
law.  Dr.  Cummins,  was  a  man  of  fine  sense 
and  excellent  character,  who  rapidly  went 
to  the  front  in  bis  profession,  wealth  and 
influence  following  in  the  wake,  and  who 
was  in  all  respects  calculated  to  have,  as 
be  evidently  did,  the  entire  confidence  of 
bis  fatber-in-law.  The  two  sons  were 
wild  and  dissipated.  This  was  well 
known  to  their  father.  Their  patrimony 
wua  soon  gone  in  riotous  living.  A  short 
time  before  the  father's  death,  he.  when  at 
Dr.  Cummins',  and  in  his  presence,  as  well 
as  that  of  all  three  of  the  chilrden,  said 
that  he  was  going  to  invest  some  funds  he 
held  as  fiduciary  in  certain  bonds,  and, 
as  they  were  a  good  investment,  he  In- 
tended to  Invest  $10,000  of  his  own  means 
In  tbem.  At  bis  death  he  had  but  little 
money,  and  some  Inquiry  appears  to  have 


been  made  by  bla  cblldren  as  to  what  bed 
become  of  the  910,000  spoken  of  by  him, 
but  nothing  was  learned  of  it;  and  thus 
the  matter  stood  until  1870,  when  one  Pit- 
man, who  had  been  a  manager  In  business 
for  W.  D.  Beach,  and  who  bad  not  long  to 
live,  owing  to  having  an  Incurable  disease, 
informed  each  of  the  claimants  that  he 
was  present  when  W.  D.  Beach,  shortly 
before  bis  death,  gave  the  money  to  Dr. 
Cummins  in  trust,  as  above  stated,  and 
that  he  felt  it  his  duty,  knowing  be  could 
not  live  lung,  to  tell  them  of  it.  Pitman, 
who  appears  to  have  been  of  good  charac- 
ter, died  before  any  litigation  begun  over 
the  matter.  The  claimants  testify  that 
they  informed  Dr.  Cummins  of  what  they 
had  thus  learned,  but  he  declined  to  pay 
them  any  part  of  the  fund,  as  he  had  a 
discretion  in  the  matter,  and  he  did  not 
think  they  were  capable  of  taking  care  of 
it.  H.  H.  Beach  did  this  at  once,  but 
never  mentioned  the  matter  to  Dr.  Cum- 
mins again  fur  nine  years.  Samuel  Ii. 
Beuch  did  not  speak  to  Cummins  about  it 
for  five  years  after  he  learned  of  it  in  1870, 
and  not  again  for  about  eight  years.  In 
the  mean  time  hebad  sworn, in  substance. 
In  an  answer  to  a  creditor's  suit,  that  no 
one  held  any  money  tor  him,  and  had 
taken  the  bankrupt  law  with  giving  any 
such  claim  as  a  part  of  bis  assets.  In  18^ 
H.  H.  Beach  was  threatening  a  snit. 
Samuel  L.  Beach  was  also,  in  March,  1883, 
asking  of  Cummins  a  settlement.  He  had 
been  advised  by  others  to  get  it;  and  he 
testifies  that  In  that  month  Cummiua 
agreed  with  bim  to  pay  him  $75;  give 
him  three  notes  for  91,000  each,  payable 
at  certain  times;  and  to  pay  for  a  home 
for  him.  It  not  to  cost  more  than  the  bal- 
ance of  bis  one-half  of  the  trust  fund, 
counting  principal  and  interest;  directed 
bIm  to  draw  up  the  notes  and  a  contract, 
and  bring  them  to  bis  oflSce  another  day, 
and  they  wonid  close  the  matter;  that  on 
April  2, 1883,  he  did  so,  and  Cummins  let 
him  have  the  976  and  executed  to  him  the 
three  notes,  both  signing  the  contract. 
The  testimony  shows  this  was  the  last 
day  Cummins  was  ever  in  bis  office,  and 
that  he  was  then  sick.  Before  this  suit 
was  brought,  and  after  Cummins'  death, 
S.  L.  Beach  brought  suit  upon  one  or 
more  of  these  notes.  The  defense  was  no 
conslderatiun,  and  that  Cummins  never 
executed  them,  or  signed  the  contract. 
Three  trials  were  bad,  each  resulting  In 
a  bung  Jury.  S.  L.  Beach,  despairing,  as 
he  says,  of  ever  getting  a  verdict,  then 
dismissed  the  action,  and  the  suits  were 
then  brought  to  enforce  the  alleged  trust. 
These  notes  and  the  litigation  over  them 
are  now  brought  forward  to  cast  suspi- 
cion upon  the  trust  claim. 

If  the  notes  are  genuine,  then  there  can 
be  no  doubt  of  the  validity  of  the  trust 
claim.  Quite  a  number  of  witnesses  tes- 
tify that  the  signature  to  them  is.  In  their 
opinion,  that  of  Dr.  Cummins;  while  per- 
haps a  greater  number  of  persons  say 
otherwise.    The  former  are,  however,  sup- 

Eorted  by  evidence  aside  from  that  of  S. 
..  Beach,  tending  strongly  to  show  that 
the  transaction  took  place ;  and  It  is  un- 
questionably shown  there  was  opportu- 
nity for  it  to  have  taken  place  on  April  2, 
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1888,— tbe  day  when  the  noted  purport  to 
bave  been  gtven.  Beyond  doubt  S.  L. 
Beach  was  witb  Dr.  CummlriB  npun  that 
day  In  the  latter'n  office.  Une  wltneBS  (A. 
U.  Johnson)  Baj8  that  In  the  latter  part 
ot  March,  1^,  he  was  In  the  office,  and 
he  heard  CnmnilnB  and  Beach  ii>  the  back 
room,  talking  excitedly  upon  buBinesa; 
that  Beach  demanded  bis  portion  ol  the 
$10,000,  and  CnnimlnB  uaid  be  would  pay 
bim  at  the  proper  time;  but  that  before 
Beach  left,  Cunrnilns  told  bim  to  fill  up 
three  notes,  and  bring  them  to  bim,  and 
he  would  sign  them,  and  that  this  was 
the  best  be  would  do.  The  witness  says 
that  after  Beach  left  he  asked  Cummins 
what  kind  of  medicine  he  Kave  such  pa- 
tients, and  he  replied  that  he  was  not  a 
patient,  but  his  brother-in-law ;  that  he 
had  $10,000  in  trust  for  him ;  and  that,  it 
he  had  not  taken  charge  of  it,  Beach 
would  hare  run  through  It.  Another  wit- 
ness (Dr.  Stucky)  says  that  he  saw  them 
together  in  tbe  office  on  April  2.1883;  that 
they  were  there  when  he  entered ;  that 
Cummins  was  counting  out  some  money 
to  Beach,  and  that  tbe  latter  left  in  about 
five  minutes.  Before  Cummins'  death,  8. 
L.  Beach  showed  tbe  notes  to  one  wit- 
ness, and  another  says  that  be  saw  them 
either  Juat  before  or  just  after.  It  is 
shown  beyond  question  that  about  tbe 
time  of  the  alleged  transaction,  and  in 
Cummins'  life-time,  S.  L.  Beach  went  to 
look  at  neveral  residences  with  a  view  of 
getting  one  for  a  home,  and  at  that  time 
he  was  certainly  very  poor,  and,  so  far 
as  appears,  had  nothing  with  which  to 
buy  unless  tbe  means  came  through  Cum- 
mins. Upon  this  state  of  evidence,  the 
memory  of  B.  L.  Beach  should  not,  in  our 
opinion,  be  blackened  with  forgery,  or 
with  at  least  being  a  party  to  it.  Let  us, 
however,  leave  all  question  as  to  the  exe- 
.  cution  of  these  notes  out  of  the  case,  and 
consider  It  upon  the  other  evidence.  It  is 
proven  by  lour.  If  not  five,  witnesses,  be- 
sides the  claimants,  that  Dr.  Cummins  in 
substance  said  be  bod  this  trust  fund  for 
8.  L.  and  H.  H.  Beach.  Mrs.  Baggott, 
Dr.  Day,  J.  F.  Sheckler,  A.  H.  Johnson, 
and  perhaps  another  witness,  all  say  be 
told  them  so.  It  Is  said  that  what  they 
heard  him  say  might  have  referred  to 
what  Dr.  Cummins  had  received  through 
his  first  wife.  Undoubtedly,  after  her 
death  without  leaving  children,  her  broth- 
ers thought,  as  Dr.  Cummins  was  in  good 
circumstances  financially,  he  ought  to 
give  them  that  portion  of  his  estate;  but 
it  he  ever  bad  such  an  intention  it  Is  not 
probable  he  would  have  spoken  of  It  as  a 
fund  held  b.v  him  in  trust  for  them.  More 
over,  one  of  these  witnesses,  if  nut  two, 
fix  the  time  when  they  heard  him  mitke 
the  statement  prior  to  the  death  of  his 
first  wife.  It  is  said,  however,  that  the 
conduct  of  the  claimants  Is  inconsUtent 
with  their  claim.  It  Is  shown  that,  as  late 
as  1S82,  S.  L.  Beach  was  writing  to  Dr. 
Cummins,  and  trying  to  borrow  small 
sums  of  money  of  hini,  with  the  offer  of  a 
mortgage  to  him  of  personal  property, 
such  as  household  plunder,  to  s<-cure  him; 
and  it  Is  said,  why  these  claimants  were 
at  times  In  absolute  need?  And  why  did 
they  not  assert  their  right  to  this  fund? 


Why  did  they  remain  silent  for  years?' 
And  why  did  one  of  them  swear  that  dO' 
one  held  anything  In  trust  for  him,  and 
also  fall  to  list  It  In  his  bankrupt  sched- 
ules? It  is  evident  from  the  record  that 
for  years  after  their  father's  death,  and 
up  to  nearly  tbe  time  when  litigation 
began  between  them,  S.  L.  and  H.  H. 
Beach  had  unbounded  confidence  in  their 
brother-in-law;  that  his  word  was  law 
"to  them;  that  they  were  the  victims  of 
dissipation,  and  posBessed  of  little  busi- 
ness qualification.  They  accepted  the- 
statement  of  Dr.  Cummins  that  whether 
they  ever  came  Into  the  enjoyment  of  tbe 
trust  fund  depended  upon  bis  opinion  as 
to  whether  they  wuuld  keep  or  squandei 
It.  They  believed  their  right  to  It  de- 
pended upon  bis  will  and  opinion.  There- 
fore S.  Ij.  Beach  answered  to  the  creditor's 
bill  that  he  bad  nothing;  therefore  be  did 
not  give  It  in  as  a  part  of  his  assets  in 
bankruptcy;  therefore  he  was  trying  to 
borrow  money  of  the  doctor,  as  his  friend 
and  relation;  and  therefore  their  silence 
for  years.  Moreover,  they  were  assured 
by  friends  that  Cummins  would  do  what 
was  right,  and  this  they  doubtless  be- 
lieved. They  were  told  If  they  went  to 
law  they  would  stand  a  poor  Bbow,  owing 
to  the  influence  of  Cummins.  Consider- 
ing the  difference  In  the  men,  their  influ- 
ence and  businees  qualifications,  the  con- 
duct  of  the  claimants  Is,  at  most,  not  so- 
IncoDoistent  with  their  claim  as  to  over- 
come the  evidence  showing  the  existence 
of  this  trust  fund.  The  testimony  as  to  the 
statemeuts  of  Dr.  Cummins  is  of  a  satis- 
factory character.  The  witnesses  as  to 
them  are  dlsioteresteu,  and  not  of  kin  to 
the  claimants.  Some  of  them  do  not  even 
know  them.  An  attempt:  was  made  to 
Impeach  one  of  them,  but  the  record 
shows  It  was  not  successrul.  Moreover, 
the  accidental  manner  In  which  this  wit- 
ness was  discovered  by  the  claimants,  and 
which  is  shown  beyond  question,  goes  far 
to  repel  the  claim  that  no  reliance  should 
be  placed  upon  his  testimony.  The  .wit- 
nesses are  strangers  to  each  other. 
One  heard  Cummins  talk  of  the  trust  at 
one  time  and  place,  and  another  at  an- 
other time  and  place,  and  a  combination 
between  them  Is  hardly  supposable.  They 
cannot  all  be  mistaken,  and  no  motive  Is 
shown  for  perjury  upon  their  part.  These 
claimants  were  too  poor  to  bold  out  in- 
ducement, even  if  the  witneftses  were  of 
such  a  character  as  to  be  open  to  improper 
influence. 

It  Ib  said  the  assessment  and  Income 
lists  of  W.  D.  Beach  show  that  he  did  not 
have  the  $10,000  In  1866  to  give  to  Cum- 
mins In  trust  for  his  sons.  We  do  not  at- 
tach much  weight  to  this  character  of  evi- 
dence, and  it  is  perhaps  balanced  by  tbe 
fact  that,  the  year  after  it  Is  claimed  tbe 
truBt  was  created,  the  Increase  In  the  as- 
sesHment  list  of  Dr.  Cummins  was  much 
greater  than  it  had  been  In  former  years, 
and  soon  after  the  time  when  it  Is  claimed 
he  got  the  money  he  purchased  consider- 
able real  estate.  W.  D.  Beach  was  a  man 
of  means  and  credit.  He  undoubtedly 
could  have  commanded  themoney;  and  It 
Is  by  no  means  unreasonable  to  suppose 
that  he  desired   to  provide  for  bis  way- 
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ward  sons,  and  did  so  by  placing  the 
means  In  the  hands  of  a  prosperons  son-in- 
law.  In  whom  he  bad  onboonded  confi- 
dence. Trne.  his  will  provided  for  no 
trust,  bnt  it  was  executed  before  Cnin- 
mlna  married  bis  daagbter.  Grant  that 
he  was  a  carefol,  methodical  man  in  doing 
boslness,  yet,  accordinR  to  Pitman's  stats- 
ment,  be  tools  from  Cummins  a  receipt  or 
writing  when  be  gave  bim  the  muney^  bnt 
it  is  not  known  what  became  of  It.  Con- 
cede that  Mrs.  Cam  mine  was  his  favorite 
child,  yet  he  Icnewsbe  had  married  a  iiros- 
perous,  rising  man  in  his  profession  ;  that 
sbs  was  settled  and  well  provided  for  In 
life;  and  that  there  was  the  greater  need 
of  extra  provision  for  bis  dissipated  sons. 
Tbis  mayor  may  not  have  been  the  reason 
'Why  he  gave  them  more  than  ber.  In  uny 
event,  that  be  did  so,  by  placing  this  fund 
in  tmst,  is  established  by  tbn  testimony. 
This  conclusion  casts  no  reflection  upon 
the  memory  of  Dr.  Cummins.  He  doubt- 
lees  refrained  from  letting  his  brothers-in- 
law  know  of  the  trust,  becausn  their  dissi- 
pated habits  were  known  t«  him,  and  he 
knew  If  they  becameaware  of  its  existence 
bewnnld  doubtless  be  greatly  annoyed  by 
tbem  and  their  wants;  and  when  they  ac- 
cidentally learned  of  its  existence,  and 
afterwards,  lie  probably  believed  If  they 
obtained  the  fund  It  would  be  squandered, 
perbaps  In  dissipation,,  and  that  they 
were  therefore  better  off  without  it.  In- 
deed, If  the  alleged  settlement  of  April  2, 
18SS,  was  In  fact  made,  he  was  accounting 
to  the  cestui  que  trust  of  whom  he  evi- 
dently had  the  best  opinion,  but  a  few 
days  before  his  death.  We  have  read  this 
▼oluminous  record,  and  considered  the 
case  as  carefully  as  possible.  We  have  al- 
so taken  into  consideration  the  opinion  of 
the  chancellor,  which  is  entitled  to  great 
weight,  holding  that  no  trust  was  ever 
created.  It  seems  hardly  possible  to  us, 
however,  that  these  claimants  could  have 
manufactured  a  story  with  so  many  de- 
tails and  so  many  circumstances,  all 
pointing  to  the  existence  of  this  trust,  and 
wblcb  is  supported  by  so  many  witnesses 
wbo  have  no  motive  prompting  them  to 
swear  falsely.  If  Dr.  Cummins  did  not  oc- 
copy  the  relation  ol  trustee  to  these  claim- 
ants, then  we  have  been  misled  by  a  mul- 
titude of  circumstances,  his  own  declara- 
tions, and  the  positive  testimony  of  wlt- 
nesBee  wbo  have  no  motive  but  to  tell  the 
truth.  Itlssald, however,  tbatif  tbistrust 
existed,  then  by  its  terms  the  money  was 
tu  be  paid  to  the  cestuls  que  trustent  upon 
the  death  of  their  father,  or,  in  any  event, 
when  they  ceased  to  be  dissipated;  and 
that,  in  either  event,  the  claims  were 
barred  by  limitation  when  this  action 
was  brought.  If  this  be  so,  then  Dr.  Cum- 
mins was  endeavoring  to  keep  the  money 
when  he  bad  no  right  to  bold  it,  and  from 
tnose  who  were  In  poverty  and  great 
need  of  it.  He  was  knowingly  doing  a 
wrong  to  the  brothers  of  his  dead  wife. 
This  we  are  unwilling  to  suppose.  It  was 
an  express,  continning  ti'ust.  He  was  to 
account  for  interest  upon  the  fund.  The 
creator  of  the  tmst,  knowing  the  sons 
would  probably  squander  It,  gave  the  dis- 
cretion to  one  In  whose  Judgment  he  had 
implicit  confidence  to  turn  the  fund  over 


to  tbem  when,  In  his  opinion,  they  would 
not  waste  It.  Limitation  does  not  run 
against  the  beneficiary  in  such  a  case.  It 
was  a  continuing  and  sabslsting  trust. 
Uen.  St.  c.  71,  art.  4,  §  20.  The  Judgment 
Is  reversed,  with  directions  to  the  lower 
court  to  render  Judgment  for  each  appel- 
lant for  one-half  the  trust  fund,  subject  to 
any  proper  credits. 


MOORR  7.  Bakbr. 

(Court  of  Appeals  of  Ktntudhy.    Jan.  S8, 1893.) 

Crakpxstods  Dbkd — Lanh  Held  undeb  Died 

FROM  Infant— Pabtibs. 

1.  Where  a  grantee  is  In  possession  of  land 

onder  a  deed  from  an  infant,  the  grantor,  after 

attaining  bis  majority,  is  not  precluded  from  di»- 

afOrming  the  sale,  and  making  a  valid  conveyanoe- 

to  another  grantee,   nnder  Uen.   St.  c.  11,  {  8, 

providing  tliat  a  sale  of  land  of  which  another 

person  at   the  time  of  conveyanoe  has  advarae 

possession  Is  void. 

3.  In  an  action  by  the  second  grantee  to  re- 
cover possession,  the  grantor  is  not  a  necessary 
party  plaintiff. 

Appeal  from  court  of  common  pleas, 
Breathitt  county. 

"To  be  officially  reported." 

Action  by  Daniel  Moore  against  Williank 
Baker.  Judgment  for  defendant.  Plain* 
tiff  appeals.    Reversed. 

D.  B.  Red  wine,  J.  J.  C.  Bach,  W.  J. 
BeDdrlcIc,  and  R.  Reld  Rogers,  for  appel- 
lant.   John  W.  Rodman,  for  appellee. 

Lkwis,  J.  Appellant,  Daniel  Moore, 
brought  this  action  for  division  of  a  tract 
of  land,  and  allotment  toblmolone-lourtb- 
thereof,  claimed  under  sale  and  convey- 
ance by  James  Moore;  three-fourths  taaT> 
ing  been  purchased  from  the  other  Joint 
tenants  by  defendant  Baker,  now  appellee. 
By  an  amended  petition,  James  Moore- 
was  Joined  as  plaintiff  In  the  action;  and 
It  was  alleged  that  he,  wnlle  an  Infant, 
bad  attempted  to  sell  the  same  undivided 
fourth  of  the  land  to  the  defendant,  but 
got  nothing  therefor,  and  that  he  had,  aft- 
er arriving  at  the  age  of  21  years,  disaf- 
firmed the  contract,  of  which  defendant 
was  informed,  and  then  again  did  so.  A 
special  demurrer,  for  defect  of  pai-tles  plain- 
tiff, was  sustained,  and  the  action  dis- 
missed as  to  James  Mqore;  and  afterwards 
judgment  was  rendered  on  the  merits  for 
tbe  defendant. 

James  Moore  was  not  a  necessary  party 
for  the  determination  of  the  only  real  Is- 
sue In  the  case,  which  Is  whether  the  sale 
and  conveyance  by  him  to  appellant  was 
within  tbe  inhibition  of  section  2,  c.  11, 
Qen.  St.,  as  follows:  "All  sales  or  convey- 
ances *  *  *  of  any  land,  or  the  pre- 
tended right  or  title  to  the  same,  of  which 
any  other  person,  at  tbe  time  of  such  sale, 
contract,  or  conveyance,  has  adverse  pos- 
session, shall  be  null  and  void."  For,  if 
the  sale  was  champertous,  be,  no  more 
than  appellant, nor  united  with  bIm, could 
maintain  the  action;  it  being  well  settled 
by  this  court  that  evn  the  vendorof  land, 
in  such  case,  is  without  remedy,  unless 
and  until  tbe  champertous  contract  has. 
In  good  faith,  and  prior  to  commencement 
of  his  action,  been  rescinded.  We  there- 
fore think  the  special  demurrer  was  prop- 
erly sustained. 
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Hot  nntwltbstandlng  and  after  James 
Moore,  under  operation  of  that  demurrer, 
liad  ceaned  to  be  a  party,  tbe  poart  per> 
mitted  the  defendant  to  flle'a  new  answer 
In  place  of  one  prevIoaRly  filed,  but 
withdrawn  In  order  to  file  tbe  demnrrer. 
-and  to  allege  a  different  and  greater  sum 
as  having  been  paid  by  him  to  James 
Moore,  tbo  repayment  of  which  he  asked 
tbe  court  to  adjudge  as  condition  of  re- 
covery of  the  one-fourth  Interest  by  ap- 
pellant. As  has  been  held  by  this  court, 
41  party  may,  after  arriving  at  full  age, 
disaffirm  a  contract  made  during  Infancy 
for  sale  of  real  property,  whether  executed 
or  executor^',  by  merely  making  another 
-conveyance  of  the  same  property  to  a  third 
person;  and  It  is  not  uecetisary  for  him  to 
refnnd  to  tbe  first  purchaser  tbe  consider- 
ation received  In  order  to  render  either  tlie 
tllsafilrraance  or  such  second  conveyance 
valid  and  effectual.  VallandlnKhnra  v. 
Johnson,  85  Ky.  289,3  ».  W.  Bep.  173.  The 
decision  of  this  case,  connequently,  de- 
pends upon  the  simple  inquiry  whether  ap- 
pellee. Baker,  had,  at  the  time  of  tbe  sale 
and  conveyance  by  James  Moore  to  ap- 
pellant, adverse  possesstioa  of  tbe  one- 
fourth  interest  In  question,  in  meaning  of 
thesection quoted, — forif  behad,the  lower 
court  properly  dismissed  the  action ;  If  be 
had  not,  there  was  no  obstacle  in  tbe  way 
-of  granting  to  appellant  tbe  relief  prayed 
tor.  No  case  involving  tbe  preclne  ques- 
tion before  ua  taas  heretofore  been  directly 
submitted  to  or  decided  by  this  court;  but 
looking  to  tbe  purt)OBe  and  meaning  of 
tbe  champerty  statute,  as  we  have  uni- 
formly Interpreted  it, there  Is  but  one  way 
to  decide  the  question.  It  is  well  settled 
that  poMscsRion  may  be  adverse  under  the 
statutes  of  limitation  without  being  so 
under  the  champerty  statute.  See  IJar- 
ret  ▼.  Coburn,  3  Mete.  (Ky.)  610,  and 
authorities  there  cited.  Thus,  as  held  in 
Baley  v.  Deaklns,  6  B.  Mon.  161,  though 
15  years' adverse  possession  by  one  wbo 
«ntered  as  tenant  will  bar  tbe  lessor's 
right  of  entry,  a  valid  and  effectual  con- 
veyance may  nevertheless  be  made  of  the 
property  at  anytime  within  that  period 
without  being  at  all  affected  by  the  stat- 
ute against  champerty.  Tbe  reason  for 
tbat  difference  is  that  the  lessee  or  tenant 
cannot,  until  his  possession  has  continued 
long  enough  to  ripen  into  a  perfect  title, 
question  the  lessor's  right  of  entry.  And 
BO,  as  held  In  Jones  v.  Chiles,  2  Dana,  35, 
a  conveyance  of  land  by  a  vendor  wbo 
has  obtained  a  judgment  in  ejectment  is 
not  cbampertons  or  void  although  tbe 
land  remained  in  possession  of  tbe  defend- 
ant; the  writ  of  habere  fuctas  not  having 
been  executed.  The  same  reasou  applies 
to  a  purchaser  of  real  property  from  an 
Infant,  wbo  may,  as  soon  as  be  arrives  at 
full  age,  or  even  before,  at  the  suit  of  his 
guardian,  disaffirm  tbe  contract,  however 
solemnly  made,  and  enter  Into  possession. 
And  every  such  contract  Is  made  with  tbe 
presumed  knowledge  by  tbe  purchaser  of 
tbe  statute  giving  to  tbe  infant  seller  tbe 
right  to  disaffirm  tbe  contract,  and  he 
therefore  holds  the  possession.  In  tbe  la- 
terim,  not  adversely,  but  subject  to  the 
right  of  entry  by  the  Infantseller.  It  thus 
results  tbat  appellee  did    not  bave,  nor 


could,  according  to  the  meaning  and  pol- 
icy of  tbe  statute,  be  regarded  hh  having, 
adverse  possession  of  the  one-fourth  inter- 
est when  it  was  sold  to  appellant  by 
James  Moore;  and  the  Judgment  Is  re- 
versed, and  cause  remanded  for  proceed- 
ings consistent  wltb  this  opinion. 


Citizbnb'  Nat.  Bank  of  Winohebtbb  ▼. 

Rkmck  et  al. 

(Court  cf  AppecUs  of  KentucHey.    Jan.  98,  ISSa.) 

PBBPBRBNCBS— ASSIOmfBST  rOB  BKXBnT  ov 

Cbbditors. 
Where  a  debtor  owes  t40,OOO,  and  has  a>- 
seto  only  to  tbe  Talne  of  tlO.OOO,  the  payment  at 
one  of  his  creditors  Is  an  nnlawfnl  preferenoe, 
and  by  operation  of  law  passes  his  estate  to  His 
creditors. 

Appeal  from  circuit  court,  Clark  county. 
"Not  to  be  officlnlly  reported." 
IV.  M.  Beckaer,  for  appellant.    Haggard 
&  Benton,  for  appellees. 

Prior,  J.  At  the  time  Renlck  paid  tbe 
debt  to  the  appellant,  be  was  Insolvent, 
owing  near  $-10,000,  with  assets  of  about 
the  value  of  910,000.  It  was  held  by  the 
court  below  that  the  payment  brought 
the  case  within  tbe  statute  against  fraud- 
ulent preferences  by  debtors.  While  tbe 
debtor  may  not  have  known  the  condition 
of  bin  financial  affairs,  still  he  must  be  pre- 
sumed to  have  known,  not  only  of  bis  in- 
ability to  pay  bis  debts,  but  that  hn  was 
then  hopelessly  insolvent.  He  was  doubt- 
leas  struggling  to  maintain  his  credit,  and 
with  the  hope  that  be  could  relieve  blmseif 
from  pecuniary  embarrassment.  Still,  his 
e:rplanatIon  in  regard  to  the  payment  of 
this  debt  to  the  bank  is  not  sufficient  to 
repel  the  intention  to  prefer;  and,  look- 
ing to  the  many  adjudicated  cases  on 
that  subject,  it  will  be  found  that  this 
case  Is  clearly  within  tbe  statute,  and  the 
act  of  the  debtor,  by  operation  of  law, 
passed  his  estate  to  creditors.  Thompson 
V.  Heffner's  Ex'r,  11  Bush,  35.S;  King  v. 
Moody.  79  Ky .  63 ;  Grimes  v.  Grimes,  (Ky.) 
6  S.  W.  Bep.  833.    Judgment  affirmed. 


Williams  v.  Commonwealth. 

(Court  of  AppeaXt  tf  Kentucku.    Jan.  80,  189S.) 

HomciDB— Reasokablb  Doubt— Nbw  Tkiai/— 

CUHUI.ATIVB  EVIDENOB. 

1.  Though  the  guilt  of  one  charged  with  a 
homicide  must  be  proved  beyond  a  reasonable 
doubt,  yet  if  defendant  be  convicted  the  verdict 
mast  stand,  if  there  be  any  testimony  to  support 
it;  and  In  a  case  of  conflicting  evidence  the  ver- 
dict Is  conclusive. 

3.  On  a  motion  for  a  new  trial,  after  a  con- 
viction of  manslaughter,  on  the  ground  of  newly- 
discovered  evidence,  the  evidence  la  question 
proving  to  be  merely  onmnlative,  the  motiM 
was  properly  denied. 

Appeal  from  circuit  court,  Hardla  coan- 
ty. 

"  Not  to  be  officially  reported. " 

Indictment  against  Jacob  Williams  for 
homicide.  From  a  conviction  defendant 
appeals.    Affirmed. 

H.  H.  Smith,  S.  M.  Peyton,  W.  A.  Barry, 
and  W.  J.  Uendrick,  for  appellant.  R,  tt. 
Rogers,  for  tbe  Commonwealth. 
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Holt,  C  J.  Tbe  appellant,  Jacob  Will- 
iama.  was  Indicted  tor  the  killing  of  David 
Bethel,  tbe  charge  being  murder,  and  was 
conricted  of  manelaugbter;  bla  punish- 
ment being  fixed  at  two  years,  or  the 
lowest  term.  His  defense  -was  that  he 
acted  in  self-defense.  lie  asks  a  reversal, 
mainly,  upon  three  grounds:  first,  that 
tbe  verdict  is  against  tbe  evidence;  see- 
oari,  because  of  newly-discovered  evi- 
dence: r/>iref,  failure  to  grant  him  a  con- 
tinuance. 

The  evidence  shows  that,  some  time  pri- 
or tu  tbe  killing,  the  parties  bad  a  difference 
over  a  baslness  matter.  Afterwards  the 
deceased  treqnently  threatened  to  kill  the 
appellant,  and  looked  for  him  openly  and 
often,  avowing  such  purpose.  When  the 
killing  took  place  the  deceased  began  tbe 
conversation, —used  offensive  eitithets 
and  language  to  the  appellant;  and 
doobtlesB  the  jury  fixed  the  lowest  punish- 
ment allowed  by  law  because  of  tills  con- 
dact  of  tiiedecensed.  It  was  their  prov- 
ince, however,  to  determine  tbe  guilt  or 
Innocence  of  the  accused ;  and  there  is 
not  sacb  an  absence  of  evidence  to  sup- 
port the  verdict  as  authorizes  tbe  in- 
terference of  this  court.  While  in  the 
trial  conrt  the  guilt  of  one  accused-  nt 
rrime  most  be  shown  beyond  a  reasonable 
doobt,  yetif  a  Jury  find  him  guilty,  then 
this  court  will  not  reverse  the  finding,  if 
there  be  any  testimony  to  support  it.  If 
tbe  testimony  be  conflicting,  the  verdict 
must  stand.  In  this  case  the  evidence 
shows  that  both  men  drew  their  pistols 
and  presented  them  at  tbe  same  time, 
and  the  circumstances  proven  tend  to 
■bow  that  neither  was  at  tbe  time  averse 
to  a  conflict.  It  is  troe  there  is  testimony 
tending  to  show  that  npon  some  previ- 
oos  occasions  the  appellant  had  tried  to 
avoid  one;  hot  tbe  jury,  acting  nnderin- 
stroctions  which  were  neither  objected  nor 
excepted  to,  failed  to  find  that  be  was 
witboat  faolt,  or  that  be  acted  in  self-de- 
fense. 

Tbe  newly-discovered  evidence  seems  to 
have,  in  fact,  been  known  to  the  accused 
before  or  daring  the  trial.  A  witness  in 
bis  behalf  was  present  at  the  beginning  of 
it,  and  absented  himself,  supposing  he 
would  be  able  to  return  by  the  time  he 
wonld  be  called  as  a  witness.  He  did  not 
do  so,  however.  It  was  tbe  duty  of  the 
accnsed,  when  he  found  tbe  witness  was 
absent,  to  ask  a  delay,  or  else  the  with- 
drawal of  a  juror  and  a  continuance,  by 
reason  of  surprise.  Tbe  testimony  uf  this 
witness  would,  however,  as  his  afladavit 
shows,  have  t>een  merely  cumulative.  He 
would  have  proven  threats  of  tbe  de- 
ceased towards  the  accnsed;  but  that 
they  had  been  made,  and  that  tbe  de- 
ceased had  sought  tbe  appellant  upon 
other  occasions  with  the  avowed  purpose 
of  doing  him  barm,  was  not  only  abun- 
dantly proven,  but  virtually  admitted  by 
tbe  state,  by  the  absence  of  all  effort  to 
disprove  It.  For  this  reason  it  Is  also  un- 
necessary to  consider  the  constitutional 
qnestion  urged  by  tbe  appellant's  coun- 
sel, to- wit.  tbe  validity  of  tbe  act  of  1886, 
providing  that  after  the  term  of  conrt  at 
which  an  Indictment  is  found  the  state,  in 
Oder  to  obtaJn  a  trial,  need  not  admit 


the  truth  of  what  the  affidavit  of  the  ac- 
cused states  an  absent  witness  will  prove, 
nnless  the  court  is  of  the  opinion,  from  the 
nature  of  the  case,  that  the  ends  of  justice 
BO  require,  but  need  only  consent  that  tbe 
statement  mny  be  read  as  the  testimony 
of  the  absent  witness.  Crim.  Code,  $189.  No 
diligence  is  shovi  n  as  to  one  of  the  absent 
witnesses  on  account  of  whom  a  continu- 
ance was  asked.'  One  of  tbe  other  two 
would,  according  to  the  affidavit,  have 
proven  that  the  deceased  had  previous  to 
the  time  of  the  killing  threatened  the  ac- 
cused, and  looked  for  him  with  the 
avowed  purpose  of  executing  his  threats. 
The  other  would  have  testified  that  im- 
mediately after  the  killing  he  was  at  the 
place  where  it  occurred,  and  saw  there 
the  pistol  which  it  was  claimed  Bethel 
had;  but  all  this  was  fully  proven  by 
other  witnesses.  The  very  first  witness 
introduced  by  the  state  testlQed  that  the 
pistol  was  there,  and  on  the  counter  of 
the  saloon,  where  other  witnesses  say  the 
deceased  dropped  It  as  he  staggered  back 
in  a  dying  condition.  It  is  immaterial, 
therefore,  to  Inquire  whether  a  continu- 
ance should  have  benn  granted  because 
what  tbe  accused  stated  these  absent  wit- 
nesses would  prove  was  not  admitted  as 
true  by  the  state.  All  of  It  was  abundant- 
ly shown  by  other  witnesses,  and  the  ac- 
cused was  not,  therefore,  prejudiced  by 
their  absence.  Their  evidence  would,  not 
have  produced  a  different  verdict.  The 
accused  may  have  been  tried,  as  is  said, 
under  nnfavornbie  circumstances.  They 
are  not,  however,  shown, or,  at  most,  not 
in  socb  a  way  that  they  can  be  considered. 
Judgment  affirmed. 


TOWNSBND  T.  BoTO  et  at. 
(Court  cf  AppedU  tf  Keninjusky.  Jaa.  SO,  1893.) 
Aovassa  PoasBSsio:*— Evidiitcb. 
In  an  action  for  partition  of  lands  descend- 
ed, a  son-in-lawof  decedent  set  up  title  to  a  part 
of  the  lands  occapied  by  him  by  adverse  posses- 
■ion,  and  that  the  same  never  belonged  to  de- 
cedent. Held,  there  being  evidence  to  show  that 
the  son-in-law  was  Induced  by  decedent  to  move 
on  tbe  land  in  question  under  an  agreement  tbat 
his  wife  should  receive  tbe  same  on  division  of 
decedent's  estate,  tbat  a  verdict  against  the  son- 
in-law  should  not  be  disturbed. 

Appeal  from  court  of  common  pleas, 
Powell  county. 

"Not  to  be  officially  reported." 

Action  by  Jonathan  Boyd  and  others 
against  William  Townnend  for  partition. 
From  a  Judgment  for  plaintiffs,  defendant 
appeals.    Affirmed. 

J.  B.  Whitfi,  for  appellant.  Haggard  A 
Beutoa,  for  appellees. 

Prtor,  J.  This  action  was  Instituted 
to  settle  the  estate  of  Robert  Boyd,  de- 
ceased, and  to  divide  his  lands  between 
those  entitled  as  heirs  at  law.  Tbe  appel- 
lant, William  Townsend,  at  tbe  death  of 
Robert  Boyd,  lived  on  a  tract  of  400  acres 
of  land  that  the  heirs  of  Robert  Boyd 
claimed  belonged  to  their  father,  and 
should  be  included  in  the  division.  'Town- 
send  married  a  daughter  of  Boyd,  and  re- 
sisted the  claim  of  the  other  heirs  on  tbe 
ground  that  the  land  never  belonged  to 
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Boyd,  and  he  had  settled  upon  It  more 
than  15  years  prior  to  the  death  of  Boyd, 
made  valuable  improvemeiitB.and  claimed 
the  land  during  the  entire  period  as  his 
ovrn.  He  relied  on  the  want  ot  title  in 
Boyd,  and  adverse  pusaesslon  in  himself. 
It  seems  that  the  deeds  of  Boyd  for  this 
land  had  been  deetro3-ed  by  the  burning 
of  the  clerk's  office  of  the  county,  and 
tliere  Is  some  conflict  in  the  testimony  aa 
tu  the  boundary.  The  issue  as  to  Town- 
send 's  claim  was  tried  by  a  Jury ;  and  the 
proof  conduces  to  show  that  Townsend, 
the  son-in-law,  entered  upon  this  laud  un- 
der his  father-in-law,  Boyd;  that  the  ap- 
pellant lived  in  a  remote  county,  and 
Boyd  sent  for  him,  or  requested  him  to 
move  on  this  land,  and  that  at  his  death 
he  should  have  it  in  tbe  division  between 
the  children. 

It  is  evident  that  the  appellant  never 
paid  for  this  land,  and.  If  he  has  any  title, 
it  is  by  possession ;  nor  is  there  a  perfect 
title  made  out  by  the  appellees.  And  the 
only  question  really  in  this  case  is,  did  the 
appellant  enter  under  Boyd  with  the 
agreement  that  at  hie  death  this  part  of 
the  land  was  to  be  allotted  him,  ur  rather 
to  his  wife,  in  the  division  ?  This  issue 
was  directly  made  by  the  instructions  giv- 
en; and  the  jury  returned  a  verdict 
against  the  appellant,  under  which  this 
land^becomes  a  part  of  the  estate  to  be 
laid  off,  to  the  extent  of  the  wife's  interest 
In  the  estate,  under  the  agreement  made 
between  Boyd  and  Townsend.  We  are  sat- 
isfied the  appellant  obtained  the  posses- 
sion as  the  heirs  of  Boyd  allege,  and  that 
this  Judgment  should  be  affirmed. 


Kalj'db  ▼.  KALrns. 

(Court  oj  AppedU  qf  Kentwiku.    Feb.  2,  ISOS.) 

Action  at  Law  bt  Wirs  against  Husband— 

CONSTRDCTIOS  OF  StaTCTE— EviDENCB. 

1.  The  Zentucky  statute  empoweriDgr  courts 
ot  equity  to  authorize  married  women  to  manage 
their  own  estates,  contract  and  be  contracted 
with,  and  to  sue  and  be  sued,  as  It  they  were 
single,  does  not  enable  a  wife  so  empowered  to 
sue  at  law  on  a  note  for  money  loaned  her  hus- 
band. 

9.  A  hnsband  shortly  after  marriage  conveyed 
one-balf  of  his  estate  to  his  wife,  and  afterwiurds 
Joined  with  her  in  a  conveyance  of  that  property 
and  of  his  own  to  a  trustee  for  payment  of  their 
debts.  The  wife's  debts  exceeded  the  husband's, 
but  from  the  schedule  of  the  husband's  debts 
was  omitted  a  note  of  (350  to  the  wife.  Held, 
that  a  judgment  against  the  husband  In  favor  of 
the  wife,  afterwards  recovered  on  that  note, 
was  inequitable,  and  should  be  reversed. 

Appeal  from  court  of  common  pleas, 
Jefferson  county, 

"To  be  officially  reported." 

Action  by  C.  W.  Kalfus  against  J.  S. 
Kalfus.  From  a  Judgment  tor  plaintiB 
defendant  appeals  to  the  superior  court. 
The  Judgment  was  affirmed.  Defendant 
again  appeals.    Reversed. 

Roiel  Weisainger,  for  appellant.  J&mea 
R.  W.  Smith,  for  appellee. 

Pbtor,  J.  This  is  an  appeal  from  the 
superior  court,  and  involves  the  right  of 
the  husband  and  wife  to  contract  with 
each  other,  and  that  of  the  wife  to  sue 
the  husband  at  law  on  a  plain  note  exe- 


cuted during  coverture,  and  to  enforce  the 
lodgment  by  un  ordinary  execution.  It 
IB  claimed  this  may  be  done  under  thestat- 
ute  empoweriug  courts  of  equity  to  au- 
thorise married  women  to  manage  and 
control  their  own  estates,  to  contract 
and  be  contracted  with,  and  to  sue  and 
be  sued,  as  if  they  were  single.  The  plain- 
tiff in  this  case  bad  been  vested,  upon  tbe 
petition  of  herself  and  husband,  with  the 
right  to  trade  as  a  feme  sole;  and  as  such, 
it  is  said,  she  loaned  to  her  husband  tbe 
money  for  wblch  the  note  was  executed. 
Under  statutes  somewhat  similar  to  tbe 
statutes  of  this  state,  it  baa  been  held 
that  the  wife  and  husband  may  contract 
as  strangers,  with  all  the  remedies  given 
by  a  creditor  against  his  debtor,  while  tm- 
der  like  statutes  it  baa  been  adjudged 
that  the  disability  of  the  wife  is  repaoved 
only  as  to  third  persons,  leaving  tbe 
rights  of  the  husband  and  wife  to  be  de- 
termined as  if  no  such  statute  existed.  It 
seems  to  us  the  property  of  the  wife,  as 
between  herself  and  husband,  under  this 
statute,  should  be  treated  as  her  separate 
estate,  and  a  court  of  equity  appealed  to, 
in  order  to  enforce  tbe  claim  ot  tbe  wife 
when  tbe  husband,  by  contract  or  other- 
wise, gets  possession  of  her  statutory 
estate.  If  not,  the  wife  may  proceed  with 
her  Judgment  at  law  and  an  execution  to 
levy  on  the  household  property  that  the 
two  as  husband  and  wife  are  enjoying  in 
common.  She  could  maintain  her  «4ect- 
ment,and  require  him  to  abandon  tbe  pos- 
session ot  the  premises  in  which  they  lived, 
it  they  belonged  to  her;  conid  maintain  an 
.  action  ot  tort  tor  an  injury  to  tbe  prop- 
erty, or  an  action  for  slander  tor  an  in- 
Jury  to  bur  reputation,— thus  severing  tbe 
marital  rights  of  both,— when  it  is  plain, 
we  think,  that  sucb  could  not  have  been 
tbe  purpose  of  tbe  statute.  This  statute 
only  enlarges  tbe  powers  of  married 
women  as  to  others  than  the  husband, 
and  makes  property  the  separate  estate 
ot  tbe  wife  that  would  be  regarded  inde- 
pendently of  the  statute  as  her  general 
estate;  and  if  the  hnsband  undertakes  to 
control  it,  or  obtains  possession  of  it  un- 
der an  agreement  with  the  wife  to  re- 
store It,  a  court  of  equit.T  will  see  that  the 
wife  is  protected,  by  making  the  husband 
comply  with  bis  agreeement.  This  court, 
in  Matson  v.  Matson,  4  Mete.  (Ky.)  962,  in 
a  case  where  the  wife  sued  the  husband 
at  law  tor  her  separate  estate,  held  it 
could  not  be  done,  but  the  wife  must  re- 
sort to  a  court  of  equity,  with  a  statement 
of  facte  showing  that  the  relation  ot  hus- 
band and  wife  did  not  preclude  the  latter 
from  seeking  equitable  relief  against  him. 
The  wife,  under  this  statute,  has  the  right 
to  the  control  ond  care  of  the  property  to 
the  exclusion  ot  the  husband,  as  she  has 
under  a  deed  or  other  writing  creating  a 
separate  estate,  with  the  exception  that 
she  may  contract  and  dispose  ot  her  prop- 
erty under  the  statute  as  a  feme  sale.  The 
obligation  of  the  husband  to  support  the 
wile  still  remains,  with  the  reciprocal 
rights  and  duties  pertaining  to  the  mar- 
riage relation  existing,  as  it  no  statute 
had  been  enacted.  The  peace  and  quiet 
of  domestic  lite  would,  it  seems  to  us,  sug- 
gest at  once  the  necessity, of  restricting  the 
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practical  ore:'atloii  of  tbe  atatnte  to 
others  than  the  basband;  for,  if  the  latter 
l8  to  be  regarded  am  dealing  at  arma- 
lenKth  with  bla  wife  in  the  business  truns- 
actiuns  pertaining  to  borne  life,  it  is  tan- 
taoioant  to  severing  tbe  marital  relation, 
aud  these  conflicting  claims  adjusted  as 
if  no  such  relation  existed. 

If,  however,  tbe  husband  and  wife  were 
in  i  court  of  equity,  the  wife  is  not  enti- 
tled to  any  relief.  In  fact  the  defense  in 
this  caseiaeqaitable;  and,  treating  tbe  pe- 
tition of  tbe  wife  as  asking  the  cbaucellor 
to  compel  tbe.  husband  to  account  for 
this  separate  fund  of  the  wife  upon  bla 
agreement  to  repay  It.  the  defense  inter- 
posed must  prevail.  It  aeema  that  tbe 
hosbaud,  shortly  after  the  marriage,  con- 
veyed to  his  wife  one-half  of  bis  estate. 
She  was  alter  this  made  a  femt  sole  to  en- 
able b%r  to  contract  and  be  contracted 
witb,  to  sue  and  be  sued.  She  became 
involved  by  reason  of  her  business  trans- 
actions; and,  the  husband  being  also  in- 
debted, they  united  in  a  deed  conveying 
the  husband's  estate,  and  that  previously 
conveyed  by  bim  to  bis  wife,  to  a  trust 
-company,  for  the  payment  of  their  debts. 
Tbo  debts  ol  tbe  wife  exceeded  in  amount 
tbe  debts  of  the  husband,  yet  the  husband, 
having  given  her  in  the  first  place  one-half 
of  bis  estate,  conveyed  the  other  half, 
alfio,  to  pay  bis  wife's  debts;  and  she  la 
now  insisting  that  this  note  waa  not  in- 
clodcd  In  the  conveyance  to  the  trustee, 
aa  one  of  tbe  debts  owing  by  the  husband, 
and  therefore  a  court  of  equity  must  make 
him  accoont  to  ber  for  tbe  aracunt.  We 
see  no  equity  whatever  in  sncb  a  claim. 
Tbn  wife  ahould  have  been  aatiafied  when 
he  gave  her  one-half  of  bis  estate,  and 
after  involving  herself  in  debt,  and  look- 
ing to  tbe  husband  for  aid,  be  gives  up 
his  own  estate  to  pay  what  she  owes; 
and  to  urge  that  the  husband,  under  the 
circumstances,  still  owes  this  debt  to  the 
wife  of  $250,  evidenced  by  bis  notn,  is  not 
only  Inequitable,  bnt  unconscionable.  The 
Judgment  la  reversed,  witb  directions  to 
diamlsB  the  petition. 


FiNZRB  T.  Mevin  et  al. 

(Court  of  AppeaU  of  Kentucky.    Feb.  2,  1893.) 

Paktitios— IssAWB  DBVBinj  AST8— Sbrvicb  of  Pao- 
casa — Pboov  or  BI/ltibial  Aveuhents. 

L  Though  Civil  Code,  f  68,  provides  that, 
If  a  defendant  be  of  nnsotind  mlud,  summons 
-shall  l>e  served  on  him,  and  on  his  commit- 
tee if  residing  in  the  county,  yet  a  failure  to 
serve  a  summons  on  the  Innatio  defendant,  in  an 
action  of  partition  wherein  his  committee  an- 
swers, will  not  affect  the  validity  of  the  proceed- 
ings, in  view  of  section  490,  wbich  permits  the 
committee,  in  the  name  of  nimself  and  of  the 
loDatic,  to  sue  for  and  obtain  judgment  for  tbe 
sale  of  property  owned  Jointly  by  the  lunatic 
wivh  others. 

3.  In  an  action  for  partition  of  lands,  to 
which  a  lunatic  and  his  conimittee  were  defend- 
ants, the  averments  of  the  petition  as  to  the  own- 
ership of  the  lands  were  admitted  by  defendants, 
and  DO  proof  thereof 'was  offered,  as  required 
try  Civil  Code,  $  136,  which  provides  that  ma- 
terial averments,  slthouRb  not  denied,  cannot  be 
taten  as  trae  against  a  person  under  disability. 
Beld,  OUkt  tlw  defect,  it  any,  was,  as  to  the  pur- 
chaser of  the  lands,  cored  by  evidence  showing 
SDch  ownership,  afterwards  produced  in  court  on 
-exceptions  taken  bT  him  to  the  sale. 


Appeal  from  Lonlavllle  chanceiy  ooort. 

"Not  to  be  ofQcially  reported." 
Action  by  Kate  Nevin  and  Hannab 
Heheman  against  Emily  Meyera  and 
Eleanor  Willln,  lunatics,  and  their  com- 
mittee, for  partition  of  lands.  Nicholas 
Finzer,  the  purchaser  of  tbe  lands  at  a  eale 
made  in  the  cause,  appeals  from  an  or- 
der overruling  bis  exceptions  to  tbe  sale. 
Affirmed. 

Byron  Bhcoo  and  Eraeat  Macpberaon, 
for  appellant.  L.  C.  Woolfolk  and  Jamea 
C.  Klein,  for  appellees. 

Hoi.T,  C.  J.  The  appellees  Kate  NevIn 
and  Hannah  Heheman,  claiming  to  be 
tbe  owners  of  an  undivided  fourth  eacli 
of  two  lots,  brought  thla  action  against 
tbe  appellees  Emily  Meyers  and  Eleanor 
Willln,  who  are  lunatics,  as  the  owners  of 
the  other  two-fourths,  and  their  commit- 
tee, A.  G.  Taylor,  asking  a  sale  of  the 
property  upon  the  ground  that  It  could 
not  be  divided  without  a  material  impair- 
ment of  its  value.  Section  490  of  the  Civil 
Code  provides:  "A  vested  estate  In  real 
property.  Jointly  owned  by  two  or  more 
persons,  may  be  sold  by  order  of  a  conrt 
of  equity  in  an  action  brought  by  either 
of  them,  though  tbe  plaintiff  or  defendant 
be  of  unsound  mind  or  an  Infant,  (1)  It  tbo 
abare  of  each  owner  be  worth  less  than 
one  hundred  doUara;  (2)  if  the  estate  be 
in  possession,  and  tbe  property  cannot 
be  divided  without  materially  impairing 
Its  value,  or  tbe  value  ol  tbe  plaintitfa  In- 
terest therein."  The  petition  a  vera  the  Joint 
ownership  of,  and  theactual  poaaession  by, 
the  appelleea,  and  the  imposaibllity  of  a 
division  without  materially  impairing 
tbe  value  of  tbe  property.  The  aummona 
against  tbe  lunatics  and  their  committee 
waa  not  aerved;  but  the  latter  filed  an 
answer  for  all,  admitting  tbe  ownership 
and  posaesslou  as  alleged,  but  denying 
a  want  of  knowledge  or  information 
sufficient  to  form  a  belief  that  the  lota 
were  indivisible.  That  they  are  so,  bow- 
ever,  is  shown  by  tbe  evidence.  No  title 
papers  were  filed  or  posseesion  shown. 
Upon  tbia  atate  of  record  a  Judgment  of 
sale  was  entered,  and  at  the  sale  the  ap- 
pellant, Nicholas  Fincer,  became  the  pur- 
chaser of  one  of  tbe  lots.  Being  ruled  to 
show  cause  why  be  should  not  execute 
bond  for  tbe  purchase  money,  he  reapond- 
ed  that  the  appellees  were  not  the  owners 
of  all  the  lot;  that  no  title  papers  had 
been  filed  or  title  or  possession  sbown ; 
and  that  tbe  lunatics  bad  not  been 
brought  before  the  court.  Other  grounds 
were  stated,  but  these  are  the  only  ones 
reqniring  consideration.  The  chancellor 
made  the  rule  absolute;  but  befoi-e  doing 
so  the  appellees,  by  affidavit,  showed  a 
louK-continned  possession  b.v  them,  and 
also  filed  title  papers  showing  title  to  the 
entire  lot.  Our  CivH  Code,  §  53,  provides 
that,  if  a  defendant  be  of  unsound  mind, 
tbe  summons  shall  te  served  on  bim,  and 
on  bis  committee,  if  residing  in  the  coun- 
ty. Under  section  490,  however,  the  com- 
mittee may.  In  tbe  name  of  the  lunatic 
and  his  own,  sue  lor  and  obtain  a  Judg- 
ment for  tbe  sale  of  property  owned  Joint- 
ly by  tbe  lunatic  and  others,  il  It  be  indi- 
viaible;  and,  if  be  may  do  tbia,  we  fall  to 
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see  why,  In  an  action  broaght  by  a  Joint 
owner  againRt  the  lunatic  under  tfals  sec- 
tion ot  tbe  Code,  he  may  not  enter  the  ap- 
pearance of  tbclunattc  and  his  own  to  the 
action.  It  be  doeu  so,  why  the  need  of 
serTloK  the  samnions  npoh  tbe  lunatic? 
He  is  Incapacitated  from  defending  the  ac- 
tion. His  committee  mnst  do  so  for  him ; 
and,  where  thu  committee  answera  in  tbe 
name  of  ibe  lunatic  and  himself,  it  seems  to 
as  ii  wonid  be  needless  trouble  and  an  idle 
ceremony  to  still  require  tbe  service  of  a 
summons  upon  the  lunatic.  The  court  al- 
ready bas  jurisdiction,  not  only  of  the 
subject-matter  of  the  action,  bat  of  the 
necessary  parties  by  the  filing  of  the  an- 
swer. It  should  not  be  presumed  the  leg- 
islature Intended  to  require  the  doing  of 
an  idle  thing. 

In  tbe  case  of  Shelby  v.  Harrison,  84  Ky. 
144,  which  was  an  action  brought  against 
Infants  by  other  Joint  owners  of  real 
estate  for  Its  sale  nnder  this  section  of  the 
Code,  it  was  held  it  was  not  necessary  the 
infants  should  be  summoned,  as  the 
guardian  had  filed  an  answer  for  them. 
It  is  true  in  that  case  the  guardian  and 
tbe  infants  were  all  non-residents:  but 
yet  the  Code  provided  lor  a  cons  tractive 
service,  and  if  an  actnal service  of  tbe  sum- 
mons where  the  infants  are  residents  hud 
been  necessary,  although  the  guardian  an- 
swered tor  them,  the  constrnctiTe  service 
would  be  equally  necf-ssary  where  they 
are  non-residents.  It  is  said  that  in  that 
case  the  answer  by  the  guardian  adopted 
the  prayer  ot  the  petition,  and  also  asked 
the  sale  of  the  property.  We  fail  to  see 
that  this  fact  affects  tbe  qnestion  now  in 
band.  Tb«y  certainly  wore  not  plaintiffs 
in  that  case;  and  this  section  of  the  Code 
allows  a  forced  sale  of  property  jointly 
held,  although  tbe  defendant  may  be  an 
Infant  or  a  person  of  unsound  mind. 
Both  are  placed  upon  the  same  footing; 
and  tbe  obtaining  of  the  decree  Is  not 
made  to  depend  upon  whether  it  is  for  tbe 
Interest  of  the  infant  or  lunatic  defendant 
to  sell  the  property,  or  whether  he,  by  his 
guardian  or  committee,  asks  that  it  be 
done.  If  the  property  be  in  possession, 
owned  jointly,  and  will  not  admit  of  di- 
vision without  impairment  in  value,  tbe 
plaintiff  Is  entitled  to  a  decree  of  sale,  al- 
though an  infant  or  a  lunatic  be  a  defend- 
ant. It  Is  urged,  however,  that  tbe  Juris- 
dictional facts  of  ownership  and  posses- 
sion were  not  shown  before  the  decree  of 
sale  was  entered;  and  although  it  is  al- 
leged in  tbe  petition  that  the  two  plain- 
tiffs and  the  two  defendants  were  tbe 
owners  and  in  tbe  actual  possession  of  the 
property,  and  admitted  by  the  latter  in 
their  answer,  yet  even  in  a  contest  be- 
tween all  these  alleged  owners  upon  the 
one  side,  and  a  purchaser  upon  the  other, 
who  was  not  a  party  when  the  Judgment 
was  rendered,  these  matters  must  be 
proven;  because  section  126  of  the  Civil 
Code  provides  that  a  material  averment  of 
a  petition,  although  not  denied,  shall  not 
be  taken  as  true  against  one  under  any 
disability  save  that  of  coverture,  but 
must  be  proven.  This,  however.  Is  a  con- 
test between  the  parties  who  procured 
the  sale  and  a  purchaser.  It  arises  upon 
exceptions  taken  by  blm  to  tbe  sale.    It 


is  to  the  Interest  ot  the  Innatlcs  that  tbe 
averments  as  to  title  and  possession 
should  be  regnrdpd  as  true.  Tbe  Code 
provision  last  referred  to  is  for  the  pro- 
tection of  persouB  under  disability;  but 
waiving  this  fact  in  this  contest  raised  by 
the  purchaser,  and  upon  the  trial  of  bis 
exceptions,  it  is  shown  that  the  parties 
who  were  named  as  owners  In  the  peti- 
tion w<>re  such,  and  had  been  In  tbe  act- 
nal possession  ot  tbe  property  tor  many 
years.  This  cured  the  defect,  even  If  one 
existed,  as  to  the  purchaser,  because  It  then 
appeared  from  the  record  that  be  bad  a 
good  title.  It  was  apparent  no  barm 
could  come  to  him,  and  therefore  he  bad 
no  ground  of  complaint.  The  judgment 
was  not  void,  because  the  court  had  Juris- 
diction of  tbe  parties  and  the  subject-mat- 
ter, and,  even  if  it  was  erroneous  under 
the  state  ot  pleadings  to  render  judgment 
wlthont  the  ownership  and  possession 
being  first  proven,  yet,  so  far  as  the  pnr- 
cbaser  is  concerned,  tbe  record,  as  now 
made  up,  shows  he  can  suffer  no  injury  by 
reason  of  it,  and  hiscomplaint  is  therefore 
groundless.    Judgment  affirmed. 


Kentucky  Cent.  Rt.  Co.  ▼.  Comuon- 

WEALTB. 

(Court  of  Appeals  of  Kenltnuihu.     Feb.  4,  1893.) 

COKSTITDTIONAL  LaW — FXKTIAL  LeOISLATIOX — 
WkTCWUkX  AT  TURNPIKB  CbOSBINO. 

A  special  act  of  the  legislature  requiring 
a  partloolar  railroad  company  to  keep  a  watcb- 
man  at  a  oertain  turnpike  crossingr  does  not  con- 
stitute partial  legislation,  nor  unjustly  discrimi- 
nate against  the  company  -in  question. 

Appeal  from  clrcnit  court,  Fayette 
connty. 

"Not  to  be  oflScially  reported." 

Indictment  against  the  Kentucky  Cen- 
tral Railway  Company  for  failing  to  keep 
a  watchman  at  a  turnpike  crossing. 
From  a  conviction  defendant  appeals. 
Attlrmed. 

BreckeaHdge  A  Shelby,  for  appellant. 
Wm.  J.  Headrtck  and  12.  Reid  RogerB,  for 
the  Commonwealth. 

PuYOR,  J.  Tbe  legislature  passed  an  act 
imposing  a  penalty  on  tbe  appellant  in 
the  event  It  failed  to  keep  a  watchman 
where  its  track  crosses  the  Lexington  and 
Cyntbiana  turnpike;  tbe  act  also  requir- 
ing a  performance  ot  tills  duty.  The  com- 
pany neglected  or  refused  to  comply  with 
this  statute,  and  on  a  hearing,  when  the 
law  and  facts  were  submitted  to  tbecoart. 
(tbe  company  having  been  indicted,)  the 
penalty  wasentorced.  The  case  Is  brought 
here  by  the  company,  on  the  ground  that 
such  legislation  is  partial,  and  discrimi- 
nates against  its  road  and  in  favor  of  like 
roads  in  tbe  state.  There  Is  no  plainer 
proposition  than  the  power  of  the  feglsl«- 
tnre  to  regulate  corporations  such  as  that 
of  tbe  appellant,  in  order  to  provide  for 
the  public  safety.  Flagmen  may  be  re. 
quired  to  bestatloned  at  dangerous  placet 
or  crossings,  when  It  is  deemed  necessary 
to  the  secarity  of  those  traveling,  either 
upon  the  highway  where  tbe  railroad 
crosses  It  or  on  tbe  train.  It  Is  a  poltc» 
regulation  that  is  never  surrendered  by 
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tlie  Btata;  and  for  a  violation  ot  such  laws, 
enacted  for  the  benefit  of  the  public,  and 
to  Insure  safety  in  travpl,  the  company 
will  be  liable  both  in  civil  and  penal  pru- 
ceedinKB.  Cuoley,  Const.  Lim.  (3d  Ed.)  p. 
71<>.  The  legislat  are  cannot  be  said  to  be 
partial,  aa  the  danger  attending  travei  at 
the  particular  place  may  require  more 
care  and  watchfulness  than  ai  points  on 
the  same  or  on  other  roads.  It  ta  only 
where  the  danger  exists  that  such  regula- 
tions fur  the  pDhllc  security  may  be  exer- 
cised. It  is  said  that  the  regulation  is  un- 
reasonable.  This  may  be,  but,  if  so,  we 
find  no  evidence  in  the  record  showing 
such  a  state  of  case,  and,  in  the  absence 
of  such  testimony,  the  legislative  Judg- 
ment most  prevail.    Judgment  affirmed. 


.      OORlf  AN   V.  YOUNQ  Ct  Ol. 

(Court  of  Appeals  of  Kentucki/.    Feb.  4^  1809.) 

TkTDOB  AMD  VXNDBB— JaSaMBNT  VOB  PRICE— IM- 

jQKcnoN— Failurb  of  Title— Obkbrai.  Wah- 
RANTT — tloftiaa  OF  Defbots— PtBAOiyOS. 

1.  A  vendee  of  lands,  who  had  received  a 
conveyanoe  with  general  warranty,  and  bad  been 
pat  in  possesaioD,  broagbt  an  action  to  enjoin  tbe 
collection  ot  a  Jndgment  for  the  purchase  money 
on  the  KToand  tbat  bis  gfrantor,  since  deceased, 
had  DO  more  than  an  estate  by  the  curtesy  in  the 
premises,  and  that,  consequently,  the  title  bad 
failed.  Held,  there  being  no  special  ground  for 
equitable  Intervention,  and  no  evidence  of  fraud 
or  eviction  by  paramount  title,  that  plaintiff 
most  be  left  to  the  grantor's  coTenaot  of  general 
warranty  for  protection. 

a.  Flaintiff  was  not  entitled  to  relief  on  the 
further  groand  tbat  he  had  actnal  notice  of  the 
state  of  the  title  before  bis  purchase,  as  well  as 
being  cliargeable  therewith  from  the  public  rec- 
ords. 

S.  The  only  persons  entitled  to  avail  them- 
lelves  of  the  daect  in  question  were  the  chil- 
'Iren  of  the  grantor's  wife,  and  as  to  them  the 
taswer  averred  that  they  had  received  from  the 
trantor  adranoemeats  in  excess  of  their  interest 
fi  the  land,  to  which  plaintiff  replied  that  he 
'Jd  not  Icnow,  and  had  no  means  of  ascertaining, 
the  extent  of  such  advancements.  Held  an  insulU- 
Uent  dental,  under  Civil  Ctode,  (  118,  requiring  a 
denial,  in  such  case,  of  "sntBoient  linowledge  or 
information  to  form  a  belief. " 

Appeal  from  circuit  court,  Cumberland 
county. 

'Not  to  be  officially  reported. " 

Action  by  R.  L.  Gorman  against  George 
A.  Young  and  others  to  enjoin  the  collec- 
tion of  a  judgment  for  the purciiase money 
of  land.  From  a  judgment  for  defend- 
ants, plaintiff  appeajs.    Affirmed. 

Scott  Walker,  for  appellant.  Sandtdge 
A  Sandldge,  for  appellees. 

Hoi.T,  C.  J.  Elisa  Allen,  the  wife .  of  M. 
C.  Allen,  was  the  owner  of  a  small  tract 
of  land,  conveyed  to  her  by  one  Hillls. 
She  died,  leaving  several  children,  and  de- 
scendants of  deceased  ones.  Alter  her 
death,  ber  husband,  although  vested  with 
DO  right  in  the  land  save  an  estate  of  curt- 
esy, conveyed  it  In  fee-simple,  with  cove- 
nant of  general  warranty,  to  the  appel- 
lant, R.  L.  Gorman,  for  9700,  for  which 
the  latter  gave  bis  note,  and  was  put  in 
poKsession.  The  note  was  assigned  by 
Allen  to  the  appellee  George  A.  Young. 
Not  long  after  this  Allen  died,  and  in  a 
Ta8s.w.D0.6— 24 


short  time  Young  sued  Gorman  npon  ttie 
note.  The  latter  made  no  defense,  and  a 
Judgment  went  by  default.  Execution  is- 
sued upon  it,  which  was  levied  npon  the 
land,  and  it  sold.  Young  becoming  the 
purchaser  at  a  small  sum,  and  receiving  a 
deed  from  the  sheriff.  Gorman,  l>eing  still 
in  possession,  then  brought  this  action  to 
rescind  the  contract  with  Alien,  enjoin  the 
collection  of  the  Judgment  of  Young  upon 
the  note,  and  to  recover  damages  tor  al- 
leged frand  practiced  upon  him  in  his  pur- 
chase. The  heirs  and  administrator  of 
Alien  were  made  defendants,  but  the  ac- 
tion was  dismissed  as  to  the  latter  for  the 
want  of  a  demand  of  ctalra,  with  proof  of 
it,  before  the  bringing  of  the  suit.  There 
is  no  evidence  of  the  imputed  actual  fraud 
upon  the  part  of  Allen,  and  it  is  denied. 
The  lower  court  dismissed  the  action.  An 
affirmance  is  asked  upon  three  grounds: 
First,  because  Gorman  yet  holds  posses- 
sion under  a  deed  of  general  warranty, 
purporting  to  convey  the  absolute  title; 
aecond,  because  the  appellant  seeks  to  en- 
join a  judgment  at  law  upon  a  ground 
which  existed  and  was  known  to  him  be- 
fore its  rendition:  third,  because  Elisa  Al- 
len's heirs  can  never  recover  the  land, 
they  having  received  from  her  husband, 
M.  C.  Allen,  the  warrantor  ot  Gorman,  an 
estate  by  way  of  advancement  more  valu- 
able than  the  land. 

It  appears  all  the  heirs  ot  Blica  Allen, 
save  A.  W,  Kawls,  who  Is  an  infant,  have 
released  their  right  to  Gorman  by  a  quit- 
claim deed.  He,  however,  has  a  small  In- 
terest, and  therefore  the  title  has  not,  in 
this  way,  been  entirely  perfected.  Where 
a  purchaser  holds  under  a  general  war- 
ranty deed,  purporting  to  convey  the  ab- 
solute estate,  be  cannot,  in  the  absence  ot 
fraud,  and  l>efore  an  eviction  under  a  pai^ 
amount  title,  enjoin  the  collection  of  the 
purchase  money,  unless  some  spef-ial 
KFuund  for  equitable  intervention  exists. 
Bumpus  V.  Platner,  1  .Tohns.  Ch.  213 ;  Tay- 
lor V.  Lyon,  2  Dana,  27B.  The  vendee 
must, in  the  absence  of  a  special  reason  for 
equitable  protection,  rely  upon  the  con- 
tract of  Indemnity  contained  in  his  deed. 
The  petition  avers  the  Insolvency  of  M.  C. 
Allen's  estate,  but  this  Is  denied,  and  there 
is  no  evidence  relative  to  it.  The  deed 
from  Allen  to  the  appellant  described  the 
land  as  the  same  which  had  been  con- 
veyed to  Elixa  Allen.  Issue  was  Joined  In 
the  pleadings  whether  the  appellant  knew 
of  the  defect  in  the  title  before  Judgment 
wentfor  the  purchase  money,  but  bis  own 
te8timon.v  shows  he  had  actual  notice  of 
it,  aside  from  the  recital  of  his  deed,  which 
did  not,  perhaps,  necessarily  charge  him 
with  It;  but  an  examination  of  the  proper 
records  as  to  the  title  would  have  shown 
it.  A  hardship  may  exist  as  to  the  appel- 
lant, and  does,  likely.  In  view  of  the  land 
having  been  sold  for  but  a  small  portion 
of  the  purchase  money ;  but,  if  so,  it  is  the 
result  of  his  own  negligence. 

The  only  defect  In  the  title  set  up  by  the 
appellant  is  that  the  wife  owned  the  land 
In  fee,  and  not  the  husband.  This  is  true; 
but  her  deKcendants  are  the  only  persons 
who,  for  this  reason,  could  recover  It. 
The  answer  avers  they  received  from  thtt 
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husband  by  way  ol  adTaucement  mncfa 
more  than  thi?  value  of  tbia  land,  and  sets 
out  8p«cififally  the  amount  received  by 
each,  tncladlUK  A.  W.  KawlB.  The  reply 
of  the  appellant  la  that  "he  doen  not 
know,  and  haa  no  knowledge  uf  aacer- 
talnins,  how  mucb  money  M.  C.  Allen  ad- 
vanced. *  •  •  It  may  be  true  that  M. 
O.  Allen  may  have  advanced  hla  children 
enough  in  dollars  and  cents  to  make  up  In 
value  this  piece  of  land."  Tlila  la  not  a 
sntficient  denial.  By  section  118  ol  the 
Civil  Code  matters  not  presumptively 
within  the  knowledge  ul  the  party  must 
either  be  denied  flatly  by  him,  or  else  he 
must  deny  that  he  hna  sufticlent  knowl- 
edge or  information  to  form  a  belief  as  to 
them.  Under  our  statute,  a  deed  pur- 
porting to  pass  a  greater  intereat  than 
the  grantor  uwua  is  valid  as  to  his  actual 
interest,  whatever  It  may  be:  and  chapter 
63.  art.  1,  §  IS,  Geu.  St.,  provides:  "If  such 
deed  •  •  »  contain  a  general  warranty 
of  the  estate  It  purports  to  convey,  and 
there  shall  be  a  claimant  of  the  land  who 
has  received  any  estate,  real  or  personal, 
by  gift,  advancement,  descent,  devise,  or 
distribution  from  the  vendor,  anch  claim- 
ant shall  be  barred  of  recovery  to  the  ex- 
tent of  the  value  of  the  estate  so  deviaed." 
The  deed  from  M.C.  Allen  to  the  appellant 
contains  a  covenant  of  general  warranty. 
It  is  an  admitted  fact,  under  the  plead- 
ings, that  the  only  heir  of  Ellxa  Allen, 
who  has  not  relinquished  by  qiiitclnim 
deed  to  the  appellant,  has  received  more 
by  way  of  advancement  from  M.  C.  Allen 
than  the  value  of  his  small  interest  in  this 
land.  Indeed,  thia  la  admitted  aa  true  of 
all  the  heira.  They  were,  therefore,  under 
the  statute,  barred  ol  a  recovery.  There 
is  no  brief  on  file  for  the  appellant,  but  we 
perceive  no  ground  for  a  reversal. 
Judgment  affirmed. 


Glisabkthtown,  L.  &  B.  S.  R.  Co.  v.  Cab- 

TER   CorNTY. 

(Court  <tf  Appeal*  of  Kentucky.    Jan.  28, 1893.) 
Tazatiox  or  Railroad— CotrHTT  Aid— Pat- 

MBNT  OV  BOXDS. 

A  oonnty,  being  unable  to  pay  certain 
bonds  issued  by  it  in  aid  of  a  railroad,  procured 
a  legislative  enactment,  whereby  it  iras  able  to 
eompromise  with  the  bondholders,  and  secure  a 
reduction  of  the  Indebtedness.  The  act  antbor- 
izlng  the  compromise  also  authorized,  for  the 
payment  of  the  said  bonds,  a  regular  ad  valorem, 
tax,  to  be  levied  from  year  to  year,  "according 
to  the  assessment  lists  •  •  •  reported  by  ihe 
assessor. "  Held  that,  although  the  mode  of  as- 
oertainlnff  the  property  to  be  assessed  was  thus 
prescribed,  and  the  assessment  of  railroad  prop- 
erty was  not  by  an  assessor,  but  by  a  board  cre- 
ated for  that  purpose,  the  act  evidently  contem- 
plated that  the  property  of  the  railroad,  aa  well 
as  all  other  property  in  the  county  subject  to 
taxation,  should  be  assessed,  and  whether  or  not 
it  had  constituted  any  part  of  tne  basis  of  credit 
was  imnaterial. 

Appeal  from  circuit  court,  Cartereonnty. 

"Not  to  be  officially  reported." 

This  is  an  appeal  by  the  Elisabethtown, 

Lexington  &  Big  cSandy  Railroad  Company 

from  a  Judgment  of  the  county  court  of 

Carter  county  levying  a    tax    upon   the 


property   of    the   appellant.      Jadgment 
affirmed. 

Itreckenrtdge  Jk  Sbetby,  for  appellant. 
O'Hara  A  Bryan,  tor  appellee. 

Prtur,  J.  In  the  year  1852  the  county 
of  Carter,  by  a  vote  of  its  people  under  an 
act  of  the  legislature,  subscribed  stock 
to  the  amount  of  $73,000  to  the  Lexington 
Sc  Big  Sandy  Railroad  Company.  Bonds 
for  the  stock  were  issued  with  coupons 
attached,  and  these  bonds  passed  to  In- 
nocent holders.  The  county  failing  to  pay 
the  bonds  or  tbe  interest,  and,  the  bond- 
holders being  dealrons  of  avoiding  litiga- 
tion, in  the  year  187K  tbe  county  and  tbe 
holders  of  the  bonds,  by  virtue  of  a  leg- 
islative enactment,  compromised  their 
troubles,  and  a  large  reduction  was  made 
from  the  principal  debt.  Under  the  act 
authorizing  the  compromise,  as  well  as 
the  right  of  tbe  county  to  levy  and  collect 
a  tax  In  order  to  comply  with  its  terms, 
it  was  provided  that  at  the  regular  .lune 
tei-m,  1878,  a  regular  ad  valorem  tax 
should  be  levied,  according  to  the  assess- 
ment lists  as  shall  be  reported  by  tbe  as- 
sessor of  Carter  county  for  tbo  year  1S78. 
and  to  make  annual  levies,  bexinnlng  in 
January,  1879,  until  tbe  money  was  raised 
to  pay  the  bonds.  Tbe  county  court 
was  authorlced  to  appoint  a  collector, 
and  might,  under  the  provisions  of  the 
act,  appoint  tbe  sheriff  or  some  one  of  the 
members  of  tbe  conrt  of  claims.  It  seems 
that  these  compromise  bonds  have  never 
been  paid,  and  that  one  Sinton,  holding 
near  980.U00  of  the  bonds,  Instituted  bis 
action  in  the  United  States  circuit  court 
against  Carter  county,  ond  recovered  a 
Judgment  for  the  amount.  23  Fed.  Rep. 
535.  That  case  was  taken  to  tbe  supreme 
court  and  affirmed.  7  Sup.  Ct.  Rep.  650. 
After  Its  affirmance,  Carter  county  or  its 
Justices  were  ruled  against  to  show  cause 
why  they  failed  to  make  the  levy  to  pay 
thia  debt.  They  responded  that  tbe  sher- 
iff would  not  act  aa  collector,  and  the  jus- 
tices also  declined,  and  no  one  could  be 
found  who  would  collect  the  tax  Tbey 
further  answered  that,  after  the  litigation 
bad  commenced  with  Slnton,  tbe  legisla- 
ture had  enacted  a  law  taking  tbe  power 
to  make  this  levy  or  collect  tbe  tax  from 
tbe  county  court,  and  placing  it  In  the 
hands  of  the  commissioners,  who  alone 
could  exercise  tbe  power.  Tbe  court  held 
the  response  insufficient,  and  required  the 
county  court  to  make  tbe  levy  fortbwltb 
to  pay  these  bonds.  They  made  tbe  levy 
of  $1 .50,  and  In  tbe  list  ol  tax  debtors  the 
appellant,  tbe  railroad  company,  is  taxed 
upon  Its  property  within  the  taxing  dis- 
trict, so  as  to  make  It  pay  Its  sbare  of  tbe 
burden.  Tbe  railroad  company,  having 
been  made  liable,  appeals,  and  for  rever- 
sal insists  that  its  property  is  not  subject 
to  taxation,  because,  by  the  compromise 
act  of  1878,  only  such  property  as  was 
listed  and  reported  by  tbe  county  asaesaor 
of  the  county  of  Carter  was  made  the  aub- 
ject  of  taxation.  The  act  does  require,  in 
terms,  this  mode  of  ascertaining  tbe  prop- 
erty to  be  assessed ;  and  as  tbe  legislature 
In  1878  changed  the  mode  of  assessing  rail- 
road property,  by  creating  a  board  for 
that  purpose,  it  Is  urged  that,  although 
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owniDK  property  within  the  county,  it 
la  exempt  from  this  taxation.  It  was  evi- 
dentlj*  contemplated  by  the  original  act 
that  all  property  subject  to  taxation 
should  be  taxed  to  pay  this  debt,  and  a 
mere  enactment,  showing  the  manner  in 
which  the  assessment  was  to  be  made, — 
that  Is,  on  the  report  of  the  asfiemior,— 
should  not  release  the  appellant  from  its 
part  of  the  burden,  but,  on  the  contrary, 
any  amessment  made,  whether  by  the 
board  or  by  the  assessor,  (U  liable  gener- 
ally for  taxation,)  should  be  compelled  to 
■Id  In  paying  this  debt;  in  fact,  we  would 
doubt  the  power  of  the  legislature  to 
make  a  special  exemption  by  this  compro- 
mise act,  so  as  to  relieve  property  origi- 
nally liable  fur  this  tax,  or  such  property 
as  might  be  subsequently  acquired  by  a 
particular  person  or  corporation  within 
the  taxing  district.  It  is  immaterial 
whether  the  property  constituted  any 
part  of  the  basis  of  credit  or  not;  all 
property  should  be  liable  for  its  share  of 
this  burden,  unless  some  ralld  reason  ex- 
ists for  exempting  It. 

The  qoestion  made  by  counsel  as  to  the 
time  this  tux  Is  to  be  collected,  and  its 
manner  of  collection,  has  been  deter- 
mined by  the  tribunal  having  complete  ju- 
risdiction of  the  parties  and  the  subject- 
matter.  These  bonds  were  executed  in  the 
year  1878,  and  Htlll  remain  unpaid.  The 
county  court  has  failed  to  make  any  col- 
lection, and,  however  honeot  their  mo- 
tives or  reasonable  the  excuse  may  be 
for  this  delay,  the  court  did  right  Inorderr 
Ing  the  coun  ty  court  to  proceed  at  «nce 
In  the  collection  of  the  tax  to  meet  these 
bonds.  It  is  true  thecompromieeacttixed 
the  time  for  collection  in  the  yearl»7S, 
and  the  time  In  each  yeiir  when  the  levy 
should  be  made  and  the  tax  collected; 
but  this  statnte  ban  not  been  followed  by 
the  county  or  the  tax-payer,  and,  after 
the  lapse  of  10  or  16  years,  resulting  from 
the  indulgence  by  the  creditor  and  the 
laches  of  the  county  court  and  tlie  tax- 
payer, there  is  no  cause  for  complaint  of 
the  Judgment  of  the  United  States  court 
(it  we  had  any  power  over  It)  ordering 
tlie  tax  to  be  collected  forthwith.  We 
construe  this  to  mean  a  reasonable  time, 
and  this  seems  to  have  been  given.  It  is 
urged  that  the  county  court  has  no  power 
to  collect,  that  power  having  been  placed 
with  commissioners.  This  defense  was 
made  in  the  United  States  circuit  court, 
and  should  end  the  controversy.  The 
power  to  appoint  a  collector  Is  given  by 
the  act  of  l^$78,  and  the  right  to  do  so  Is 
noqneationed.  Nor  does  it  appear  that 
the  tax  is  for  more  than  sufficient  to 
pay  this  debt.  When  you  take  into  con- 
■Ideratlim  the  delinquent  lists,  the  failure 
te  collect,  the  large  amount  of  interest 
doe  ou  this  debt,  it  is  apparent  that  the 
appellant  will  not  be  required  to  pay  more 
than  its  share  of  the  burden.  As  to  the 
liability  of  the  railroad  property  for  coun- 
ty tax.  see  Bailroad  Co.  v.  Hopkins  Co., 
g7Ky.  605.  9  S.  W.  Rep.  497,  and  Clark 
CooBty  Court  t.  Elisabethtown,  etc.,  R. 
Co.,  (MS.  opinion.!)    Judgment  alUnned. 

'Before  (be  pabllcatlon  of  the  Bonthwestara 
Beportcr  was  ommnonoed. 


FoKnTOB  V.  McGants. 
Oupreme  Court  of  At1ian»a».    Jan.  81,  IML) 

Cabribhs— DsxTH  or  Passbmobbs— BxoMsrvs 
Davasbs. 
The  employer  of  a  passenger  who  was  killed 
on  defendant's  train  testified  that  deceased  first 
received  (35  and  afterwards  tSS  per  month  and 
board,  that  his  servlcea  were  oonstanUy  Increas- 
ing in  value,  that  his  living  expenses  were  about 
$1%  a  year,  and  that  the  balance  of  his  wages 
was  sent  to  his  parents.  It  was  also  shown  that 
deceased's  father  was  poor,  and  dependent  on 
his  relatives  lorsapport,  and  that  bis  expectancy 
of  life  was  about  17  years.  Held,  that  a  irtig- 
ment  of  (2, 891. 50,  recovered  for  the  benefit  of  de- 
ceased's father,  was  not  excessive. 

Appeal  from  circuit  court,  Phtlllps  coun- 
ty: Mattbkw  T.  Sa.ndkbs,  Judge. 

Action  by  H.  A.  McCants,  adminiHtra- 
tor,  against  S.  W.  Fordyce,  as  receiver  of 
the  Texas  &  St.  Louis  Railway  Company, 
for  the  death,  through  defendant's  negli- 
gence, of  plaintlff'a  lutestate,  while  a  pas- 
senger on  deteDilant'M  train.  A  Judgment 
for  plaintiff  was  reversed  on  appeal,  and 
the  cause  remanded  for  a  new  trial,  which 
also  resulted  In  a  Jadgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

J.  C.  Hawt/inrne  and  Sam  H.  West,  for 
appellant.  Palmer  ^  Nicholla,  for  appel- 
lee. 

CocKHiLL,  C.  J.  This  is  a  continuation 
of  the  case  reported  under  the  same  style 
in  51  Ark.  5()9, 11 S.  W.  Rep.  694.  The  second 
trial  resulted  in  a  judgment  for  92,391.50, 
which  was  recovered  by  the  appellee  for 
the  beueUt  of  the  father  of  the  deceased  as 
his  next  of  kin.  The  appellant's  only  con- 
tention is  that  the  judgment  Is  excessive. 
The  evidence  tended  to  show  that  the 
father  was  poor,  and  dependent  upon  rel- 
atives for  support;  that  his  sou,  on  ac- 
count of  whose  death  theaction  was  pros- 
ecuted, had  been  from  home  about  two 
years,  and  during  that  time  had  sent  to 
bis  father  and  mother  all  of  bis  earnings 
above  his  living  and  incidental  expenses. 
He  first  received  f25  and  afterwards  935  a 
month,  together  with  his  board,  as  a 
salesman.  In  a  general  merchandise  busi- 
ness. His  employer,  who  Is  the  appel- 
lee, Mc('ante,  testified  that  his  services 
were  ail  the  while  increasing  in  vsiuc,  and 
that  the  expenses  which  he  paid  out  of  the 
money  he  received  were  only  about  $125  a 
year.  The  mortuary  tables  put  In  evi- 
dence at  the  trial  tended  to  show  that  the 
father's  expectancy  of  life  at  the  time  of 
the  son's  death  was  about  17  years.  As 
the  father  was  poor  and  dependent,  the 
probability  was  great  that  be  would  re- 
quire the  assistance  of  his  son.  In  connec- 
tion, therefore,  with  testimony  that  the 
son  was  already  In  the  habit  of  aiding 
him,  the  jury  were  justified  in  drawing  the 
conclusion  that  he  would  continue  to  do 
so.  2  Sedg.  Dam.  p.  580;  Cooley,  Torts, 
272.  The  amount  awarded  by  them  Is  not 
beyond  reason,  upon  the  evidence  ad- 
duced. The  verdict  is  not,  therefore,  to  be 
disturbed. 

But  It  is  argued  that  the  testimony  as 
to  aid  to  the  father  is  of  a  character  which 
does  not  carry  conviction,  and  should  not 
t>e  regarded.  Our  answer  must  be  that 
the  jury  was  the  judge  of  that  fact.    Tb* 
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teatlraony  In  question  was  given  by  the 
plaintifl  in  this  suit  without  ubjmtlon. 
He  was  the  merchant,  also,  who  had  had 
the  son  in  hin  employ  from  the  time  he  left 
home  until  his  death.  The  young  man 
was  bis  relative,  and  an  inmate  of  his 
home.  He  professed  tu  know  bis  habits, 
and  to  ha  ve  general  information  as  to  bis 
expenditures.  He  did  not  state  how  often, 
at  what  time,  or  in  what  amunnts  the  de- 
ceased had  sent  aid  to  his  father;  but  he 
stated  positively  that  what  was  left  of  his 
earnings,  after  paying  aboot  9125  a  year 
In  expenses,  was  sent  to  his  father  aud 
mother.  The  defendant  did  not  attempt 
to  weaken  this  testimony  by  demanding 
apon  the  cross-examination  more  specific 
Information  as  to  the  witness'  means  of 
knowledge.  There  was  no  attempt  in  any 
form  to  impeach  It.  The  Jury  were  at  lib- 
erty therefore  to  believe  It.  The  amount 
of  the  aid  which  the  son  was  In  the  habit 
of  extending  to  his  father  was  a  material 
fact  to  guide  the  Jury  In  the  recovery  In 
the  tatter's  behalf.  The  fact,  it  would 
seem,  was  peculiarly  within  the  father's 
knowledge.  His  failure  to  testify  was 
therefore  a  circumstance  which  the  Jury 
might  have  looked  upon  with  saspic'on. 
Felton  V.  Leigh.  48  Ark.  498,  3  S.  W.  Bep. 
638;  Miller  v.  Jones,  32  Ark.  337.  But  It 
was  onl.Ya  circumstance.  There  is  no  rule 
of  law  which  bound  them  to  look  to  It  to 
the  exclusion  of, or  as  negativing,  the  pos- 
itive testimony  of  MeCants.  They  found 
the  truth,  as  their  verdict  asserts,  in  Me- 
Cants' statement;  and  if  his  statement  Is 
true  the  father  has  concealed  nothing. 
We  cannot  gainsay  the  Jury's  province  to 
reason  in  that  way.  The  verdict  is  sus- 
tained by  the  evidence.  The  Judgment 
mast  be  affirmed, 


EuBUT  V.  Lewis. 
tSuprtma  Court  of  Arhanta*.    Jan.  83,  VSBB.) 

FtRM  Ain>  PSIVATI  DCBTS — PRIOBmSS. 

1.  Defendant  purchased  certain  macblneryot 
J.,  who  retained  title  until  paid  fpr.  Defendant 
■old  a  half  interest  to  his  partner,  R.  The  debt 
to  J.  was  charged  on  the  books  as  it  partnership 
liability.  R.  mortgfaged  his  interest  in  the  firm 
to  plaintiff  to  secure  an  Individual  debt.  Held, 
that  the  firm  debt  to  J.  had  priority  over  the 
mortgure. 

2.  In  snch  case  it  appeared  that  R.  parchased 
certain  property  of  plaintiff,  and  put  ft  into  the 
firm  property,  promising  to  pay  for  the  same  from 
his  share  of  tbe  partnership  receipts;  that  sfter- 
irords  plaintiff  informed  defendant  of  R.  's  prom- 
ise, when  defendant  informed  plaintiff  that  R. 
could  not  use  any  receipts  from  the  business  un- 
til J.'s  claim  was  paid;  that,  at  defendant's  sutc- 

ffestlon,  plaintiff  then  took  a  mortgage  on  R.'s 
merest  on  the  firm  property  as  security.  Held, 
that  defendant  was  not  estopped  to  Insist  that 
J.'s  claim  nras  prior  to  plaintlll's  mortgage. 

Appeal  from  circuit  court.  Pope  county; 
Jordan  E.  Crave.ns,  Judge. 

Action  In  equity  by  Charles  Lewis 
against  A.  T.  Embry  to  enforce  a  mort- 
gage  Hen  on  partnership  property.  De- 
cree for  plaintiff,  and  defendant  appeals. 
Reversed,  and  bill  dismissed. 
.  A.  T.  Embry,  in  pro.  per.  J.  E.  Joyaer, 
for  appellee. 

Bbmikqwat,  J.    The  lien  of  a  partner 
•pnn  the  partnership  property  to  aecnre 


ttae  payment  of  debts  dne  by  ths  partner- 
ship  does  not  extend  to  an  indlvldoaldebt 
due  from  one  partner  to  the  other.  If  the 
facts  of  this  case  are  that  the  appellant 
purchased  the  property,  and  sold  a  half 
Interest  to  Ray  npon  credit,  and  withoat 
security,  and  each  of  them  thereafter  con- 
tribnted  his  half  interest  to  the  firm  as- 
sets, then  the  appellant  alone,  and  not  the 
firm,  was  bound  tor  the  debt  due  to  the 
Jones  Company,  and  be  held  only  tbe 
individual  obligation  of  Ray  to  pay  him 
tbe  agreed  price  for  bis  half  Interest.  In 
such  cuse  the  appellant  was  bound  by  his 
promise  to  tbe  Jonea  Company,  as  well  as 
by  the  warranty  of  title  Implied  in  his  sale 
to  Ray,  to  discharge  the  claim  of  the  Jonoa 
Company  npon  the  property,  and  he  could 
claim  no  lien  or  equity  as  a  partner  by 
reason  of  his  paying  it.  He  would,  as  to 
Ray,  occupy  tbe  ordinary  attitude  of  a 
creditor  towards  a  debtor,  and  could  as. 
sert  no  claim  npon  the  goods  sold  as 
against  one  who  had  taken  a  moi'tgase 
upon  them.  But  if  the  facts  are  that  the 
appellant  purchased  the  goods  of  the 
Jones  Company  upon  a  credit,  and  there- 
after delivered  them  as  assets  to  the  flrni, 
under  an  agreement  between  the  part'ners 
that  they  shonid  be  paid  for  by  the  firm, 
and  become  a  part  of  Its  assets,  then  tbe 
Jones  debt  was  a  partnership  llaldlity, 
and  the  several  partners  were  etitltled  in 
equity  to  charge  its  assets  with  the  pay- 
ment rhereut.  Upon  this  question  of  fact 
the  evidence  Is  to  some  extent  conflicting 
and  Indeflnlte.  The  contract  was  oral, 
and-when  tbe  parties  attempt  to  recite  It 
their  statements  disclose  InaccuracieH  and 
apparent  contradictions,  which  may  arise 
from  the  fact  that  they  attempt  to  state 
conclnslons  after  the  lapse  of  some  time, 
or  that  they  do  not  use  the  nptest  termsto 
express  their  meaning.  Cpon  tbe  evidence 
of  the  appellant  the  conclusion  would  be 
drawn  that  the  firm  assumed  the  debt; 
but  the  evidence  of  Ray  tends  to  the  con- 
trary conclusion.  Bnt  where  each  conflict 
arises  as  to  the  terms  of  an  oral  contract, 
what  the  partners  did  under  It  discloses 
the  construction  they  then  pot  npon  it,  and 
is  evidence  In  determining  tbe  issue..  Wben 
we  look  to  the  conduct  of  the  parties  In 
this  case  to  find  their  nnderstanding  of 
the  contract  recently  after  it  was  made, 
little  doubt  Is  left  as  to  whnt  they  really 
Intended  to  agree  upon.  The  Jones  ciom- 
pany  debt  was  charged  npon  the  partner- 
ship books  as  a  partnership  liability;  and 
when  the  Ore  had  destroyed  most  of  tbe 
firm  property,  and  the  partners  proceeded 
to  ascertain  its  condition,  they  Included 
the  Jones  debt  In  the  account  of  Its  liabili- 
ties. This  is  consistent  with  no  other 
theory  than  that  the  Jones  debt  was  as- 
sumed by  the  partnership,  and  snch  the- 
ory Is  corroborated  by  tbe  statement 
made  by  the  appellant  to  the  appellee,  be- 
fore the  latter  took  his  mortgagre,  that 
neither  of  the  partners  could  lise  any  of 
the  receipts  of  tite  partnership  in  payment 
of  bis  indlvldoal  d'^bts,  because  all  of  the 
receipts  were  to  be  paid  on  tbe  Jones  debt 
until  it  was  satisfied.  Opon  all  the  evi- 
dence, we  are  satisfied  that  this  lathe  true 
state  of  tbe  ease.  It  follows  that  tbe  ap- 
pellant Is  entitled  to  snbjeet  the  Urm  a» 
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Bets  to  tbe  payment  of  the  Jonett  Company 
debt,  or  of  Bums  advanced  by  him  In  pay- 
ment  'thereol,  anleas  be  Is  estopped,  by 
bis  acts  or  representations,  to  assert  bis 
right.  Tbe  tacts  relied  upon  lor  an  estup- 
pel  are  that  the  appellee  sold  on  credit  to 
Kay,  appellant's  partner,  a  lot  of  machin- 
ery, which  Bay  contributed  to  the  firm 
property;  and  it  \vas  delivered  and 
moved  from  the  appdlee's  plac«  upon 
Ray's  promise  to  pay  for  it  out  of  his 
share  in  tbe  partnembip  receipts.  After 
siicb  removal  tb«  appellee  informed  tbe 
ap|)ellant  of  Ray's  promise,  when  tbe  ap- 
pellant sifcnifie^  bla  dissent,  and  notified 
appellee  that  Ray  conid  not  use  any  of  the 
partnership  receipts  until  tbe  machinery 
was  paid  tor.  Tbe  appellant  at  the  same 
time  HUKKested  tbat  the  appellee  take  a 
mortKaKe  on  Ray's  Interest  In  the  firm 
property  to  secure  bis  debt,  and  the  mort* 
gafse  now  relied  upon  was  taken. 

Do  these  facts  disclose  a  case  for  tbe  ap- 
plication of  the  principle  invoked?  Tlie 
apiieilant's  sugKestlon  seems  to  have  been 
made  in  good  faith,  and  involves  nothing 
necessarily  inconsistent  with  tbe  right  be 
is  m>w  asserting.  Ray  had  contributed 
valuable  niacbinety  to  the  firm  property ; 
aad.  taking  into  account  the  outBtancling 
drbts,  it  was  reasonable  to  conclude  that 
bis  intereat  was  of  value  as  a  Hecuiity. 
But,  besides  this,  the  receipts  were  to  be 
applied  to  the  extinguishment  of  the  firm 
debts,  and  it  was  but  reasonable  for  tbe 
appellant  to  believe  that  tbe  value  of 
Ray's  Interest  would  increase.  There  was 
no  intimation  that  his  interest  was  free 
from  firm  debts;  on  tbe  contrary,  the  re- 
fusal to  permit  him  to  pay  appellee  oat  of 
the  re'-eipts  of  the  firm  was  placed  upon 
the  ground  that  they  were  to  be  applied 
in  payment  of  such  debts.  Under  the  law, 
o(  Khlrh  the  parties  were  presumptively 
cognlxant,  Rny's  interest  in  the  firm  prop- 
erty, which  appellant  snggested  as  tbe 
subject  to  be  mortgaged,  was  only  bla 
part  of  what  remained  after  paying  firm 
debts.  It  was  not  suggested  that  Ray's 
Interest  was  greater, or  that  the  appellant 
wuuld  postpone  any  right  he  bad  as  a 
partner.  The  circumatanceM  evinced  a  de. 
terniinatton  on  the  pert  of  the  api:>elinnt 
primarily  to  protect  the  firm  debts,  and 
secundnrily  to  aid  appellee  In  obtaining 
BtH>urity  for  hia  debt.  But  the  contention 
fails  upon  The  further  ground  that  It  does 
not  appear  that  the  appellee  was  Induced 
to  surrender  any  right  or  to  Incur  any  ex- 
pense or  prejudice  by  the  repreaentation 
made.  The  property  sold  to  Ray  had  been 
delivered,  removed,  and  contributed  to 
the  firm  aasets,  and  the  appellee  bad  no 
interest  in  it  to  surrender;  and  it  cannot 
be  said  that  he  surrendered  a  right  to  en- 
force Ray'a  promise  to  pay  him  out  of  tbe 
receipts  of  the  firm,  for  Hay  was  without 
power  to  pledge  or  divert  the  receipts  to 
such  nse.  One  or  the  other  of  tlie  parties 
sold  on  credit,  without  providing  security 
tor  his  debt,  and  must  sustain  a  loss.  As 
we  view  the  facts,  this  party  was  the  ap- 
pellee, while  the  appellant  retained  a  charge 
on  the  property  be  sold,  which  is  prior 
to  tbe  mortgage.  He  has  done  nothing 
to  estop  him  to  assert  his  right,  and  the 
coort  erred  In  giving  Judgment  against 


blm.  The  Judgment  most  be  reversed, 
and,  since  it  is  admitted  that  the  value  of 
tbe  firm  assets  was  lees  than  tbe  Jones 
Company  debt,  and  it  thus  appears  tbat 
no  part  of  the  mortgaged  property  woqid 
be  left  after  settling  tbe  firm  buslneBS,  tbe 
bill  will  be  dismissed. 


CoONBOn   V.  ANnRBSON. 

(Supreme  Court  of  Ariconaoe.  Jan.  JR,  18(&) 
Appsai/— Rboord— AoREin  STATsmHT  or  Faoih 
Where  an  action  at  law  is  tried  by  the 
ooort  upon  an  agreed  statement  of  facts,  sack 
statement,  though  filed  In  the  case  and  copied 
Into  the  transcript  on  appeal,  is  not  part  of  tiie 
record,  where  it  is  neither  preserved  by  bill  o< 
exceptions,  nor  specifically  referred  to  In  the 
judgment 

Appeal  from  circnit  court,  Lee  6oanty ; 
MA.TTBEW  T.  Sanucks,  Judge. 

Ejectment  by  Martha  J.  Coonrod  against 
De  Witt  Anderaon.  Defendants  obtained 
Judgment,  and  plaintiff  appeals.    AUirmed. 

H.  N.  UuttOB,  for  appellant.  J,  J.  A  S. 
C.  Hornor,  tor  appellee. 

Hughes,  J.  This  is  an  action  of  eject- 
ment to  recover  possession  of  land  claimed 
by  the  appellant.  Tbe  appellee,  in  his  an- 
swer, claimed  to  be  tbe  sole  owner  of  tbt 
land.  The  case  was  tried  by  the  court, 
sitting  as  a  Jury,  upon  an  agreed  state- 
ment of  facta.  There  was  judgment  (or 
tlie  appellee.  A  motion  for  anew  trial 
was  filed  and  overruled,  to  which  appel- 
ant excepted.  The  grounds  of  tbe  motion 
are  that  tbe  Judgment  was  contrary  to 
the  law  and  the  tacts.  No  bill  of  excep- 
tiona  appears  in  the  record,  and  none  was 
ever  filed.  There  is  a  paper  copied  into 
the  record,  marked  "Filed"  by  tbe  clerk, 
and  subscribed  by  counsel  for  the  parties, 
purporting  to  be  an  agreed  statement  of 
tacts  submitted  to  the  court.  Another 
paper  is  also  copied  into  the  record,  pur- 
porting to  be  "findings  of  facts  by  th» 
court"  and  "conclusions  of  law."  The 
record  shows  that  tbe  agreed  statement 
of  facts  was  filed.  The  following  recital 
is  made  in  the  Judgment  of  the  court: 
"This  cause  Is  by  Consent  tried  by  the- 
court  on  the  pleadings,  exhibits  thereto, 
and  agreed  statement  of  tacts. "  Neither 
of  thewe  papers  are  Incorporated  into  the 
Judgment,  in  bssc  verba  or  by  specific  in- 
ference, as  its  finding  of  tacts.  Can  tbla 
agreed  statement  be  considered  as  part  of 
the  record  7  According  to  many  decisions 
of  this  conrt,  it  is  uo  part  of  tbe  record. 
Lasson  ▼.  Hayden,  13  Ark.  216;  White  ▼. 
Prigmore,  28  Ark.  450;  NIsbett  v.  Brown, 
80  Ark.  585,— which  are  adhered  to iu  John- 
sou  V.  State,  43  Ark.  894,  iu  which  the 
rases  of  Farqubarson  v. Thompson, 35Ark. 
586,  and  Saunders  v.  Carroll,  38  Ark.  216, 
and  all  other  cases  decided  upon  the  same 
considerations,  were  overruled.  In  Far- 
qubarson V.Thompson  "the  record  entries 
showed  tbe  filing  and  denial  of  a  motion 
tor  a  new  trial,  which  was  copied  in  tbe 
transcript.  The  bill  of  exceptions  alM> 
stated  that  tbe  losing  party  had  filed  such 
a  motion,  that  it  was  denied,  and  that  he 
excepted,  but  It  did  not  set  out  tbe 
gronnds  nf  the  motion,  n'or  Identify  tbe 
one  to  which  it  referred  as  tbe^ne  tba ' 
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appeared  In  the  transcript.  The  conrt 
held  that  the  mntiun  fur  a  new  trial  waa 
not  a  part  of  the  record,  not  being  Incor- 
porated In  the  bill  of  ezceptlona,  or  re- 
ferred to  In  it  an  made  part  of  the  record. 
In  the  caBu  of  White  v.  Prigmore,  28  Ark. 
450,  the  court  ruled  that  "a  motion  for  a 
new  trial  does  not  become  a  part  of  the 
record  unless  it  Is  made  so  by  a  bill  of  ex- 
ceptions. "  This  case  Is  approveil  in  John- 
son V.  State,  because  there  was  no  bill  of 
exceptions  whatever  in  the  cane.  In  John- 
son r.  State  the  court  said :  "  We  will  con- 
elder  the  merits  wherever  it  appears  from 
the  record  proper  that  a  motion  fur  a  new 
trial  was  made  and  denied,  and  from  the 
bill  of  exceptions  thac  the  appellant  ex- 
cepted to  the  action  of  the  court  in  that 
respect,  provided  snch  a  motion  is  con- 
tained In  the  transcript.  In  other  words, 
we  will  presume  that  the  motion  sent  up 
by  the  clerk  In  bis  certiiled  transcript  Is 
the  same  motion  that  was  flled,  overruled, 
and  excepted  to  in  the  court  below."  The 
effect  of  this  rulinfc  is  that  where  a  motion 
for  a  new  trial  Is  filed,  but  not  inroriJO- 
rated  into  the  bill  of  exceptions,  but  the 
facts  that  a  motion  for  n  new  trial  was 
filed,  denied  by  the  conrt.  and  exceptions 
to  the  action  of  conrt  were  taken,  are 
stated  In  the  bill  of  exceptions,  this  makes 
the  motion  copied  in  the  transcript  a  part 
of  the  record,  and  identifies  It  as  the  mo- 
tion that  was  flled.  The  aitreed  state- 
ment or  facts  In  the  case  at  bar  is  neither 
preserved  by  the  hill  of  exceptions  nor  In- 
c()r[)orated,  in  hme  vttrba  or  by  specific 
ref(*rence'.  Into  thecunrt's  Judgiiient,  as  its 
finding?  of  facts  in  the  case.  The  aftreed 
statement  has  not  been  made  a  part  of 
the  iwrord  In  uny  way,  and  cannot,  there- 
fore, he  cunsMered.  Upon  this  state  of  the 
reciird,  the  law  presumes  that  the  ]ndK- 
ment  of  the  circuit  court  is  correct.  It  is 
therefore  affirmed. 


Hdxtbb  v.  Statb. 
(Su]»Fem«  Cmat  of  A'AwnMOM.    Jan.  28, 1890.) 

INTOXIOATINO  LiQOORS— IlLBOAL  SaLBS. 

Upon  trial  for  Mlllng  intoziosting  Honors 
without  license,  there  was  evidence  tlist  ifqaor 
was  shipped  C.  O.  D.  to  defendant,  who  gave  one 
C.  a  written  order  on  the  railroad  agent  fur  It, 
apon  which,  after  payment  of  the  charges,  C.  re- 
ceived the  liquor.  Defeadaot  testified  that  he 
advanced  the  money  to  pay  the  charges,  it  being 
agreed  that  they  should  orlnk  the  liquor  together, 
while  C.  testified  that  he  did  not  think  defend- 
aot  gave  him  the  money,  and  that  he  gave  none  of 
the  liquor  to  defendant  field,  that  the  evidence 
Justified  a  conviction. 

Appeal  from  circuit  conrt,  Pope  county ; 
J.  G.  Wai.lack,  Judge. 

Tndlctment  of  Mart  Hunter  fur  seliInK 
in  toxica  tInK  ilqunrn  without  license.  De- 
fendant was  convicted,  and  appeals.  Af- 
firmed. 

Man  Banter,  in  pro.  per.  W.  E.  Atkla- 
BOB,  Atty.  Qen..  and  CAaa.  T.  Coleman,  for 
the  State. 

HvoHRS,  3.  This  is  an  appeal  from  a 
lodsruieut  rendered  against  the  appellant 
npon  a  conviction  for  selling  Intoxicating 
liquor  without  license.  Thecanses  assigned 
In  the  motion  for  a  new  trial  ara:  ^rst,that 


the  verdict  of  the  Jury  was  eontridryto  the 
law;  aeeotid,  that  the  verdict  of  the  Jury 
was  contrary  to  and  not  supported  by 
the  evidence.  The  facts  are  about  as  fol- 
lows: A  Jug  of  liquor  had  been  shipped  C. 
O.  D.  from  Ft.  Smith  to  appellant  at 
Rnssellville,  the  charges  on  which  were 
f  1.60.  One  Collyer  obtained  a  written  or- 
der from  the  appellant  on  the  railroad 
agent  for  the  liquor,  which  he  presented; 
and,  npon  the  payment  of  the  charges  on 
the  same,  he  receved  the  liquor  and  car- 
ried It  home  with  him.  Appellant  testified 
that  Collyer  could  not  raise  the  money 
to  pay  the  charges;  that  h«  advanced  it; 
and  that  it  was  agreed  that  they  should 
drink  the  liquor  together.  Coll.yer  testi- 
fied that  he  could  not  be  positive,  but 
that  be  did  not  think  the  appellant  gave 
him  the  money  to  pay  the  charges;  that 
be  gave  none  of  it  to  the  appellant.  The 
conrt,  on  its  own  motion.  Instructed  the 
Jnry  as  follows:  "The  Indictment  in  Mils 
cause  charges  that  the  defendant.  Mart 
Hunter,  on  the  Ist  day  of  August,  1890,  in 
the  county  of  Pope  and  state  of  Arkansas, 
unlawfully  did  sell  one  gallon  of  Intoxicat- 
ing liquor,  when  the  county  conrt  of  said 
Pope  county  had  not  previously  made  an 
order  authorising  bim,  the  said  Mart 
Hunter,  or  any  other  person  for  him,  to 
make  said  sale.  The  law  of  this  case  Is 
that,  If  a  Jug  of  latozlcatlng  llqunr  was 
shipped  from  Ft.  Smith  to  the  order  of 
Mart  Hunter,  to  be  paid  for  on  delivery 
of  same  at  Russell vllle,  the  legal  effect  of 
that  transaction  was  to  pass  the  title  to 
the  liquor  from  the  seller  to  Mart  Hunter 
at  the  time  and  place  the  seller  delivered 
the  liquor  to  the  common  carrier  to  con- 
vey to  Mart  Hunter  at  Rnssellville;  and 
the  said  Mart  Hunter  could  not  sell  the 
same  at  RuHsellvllle  without  a  license 
from  theconnty  conrt  authorising  him  so 
to  do.  And  it  the  Jury  find  from  the  evi- 
dence, and  beyond  any  donbt,  that  Hun- 
ter gave  an  order  to  the  prosecuting  wit- 
ness, Tom  Collyer,  after  the  liquor  arrived 
at  Russell ville,  directing  the  agent  of  the 
common  carrier  at  RuKselivilie  to  deliver 
the  liquor  to  said  Collyer  upon  payment 
by  him  of  all  charges  on  said  jug,  and 
said  agent  did  so  deliver  the  liquor  to 
said  Collyer,  and  it  was  understood  at 
the  time  that  said  Collyer  should  take 
and  appropriate  the  same  as  his  own 
property,  they  will  find  the  defendant 
guilty,  and  assess  his  punishment  at  a 
fine  ut  not  less  than  9200,  and  not  more 
than  9500.  But  if  the  jury  believe  that 
it  was  not  the  Intention  of  the  said  Hun- 
ter that  the  witness  Collyer  should  ap- 
propriate the  liquor  as  his  own  property, 
but  that  he  instructed  the  said  Collyer  to 
present  the  order  for  him  aud  bring  and 
deliver  to  him  (Hunter)  the  whisky,  the 
Jury  will  find  the  defendant  not  guilty,  not- 
withstanding the  Jury  may  believe  Collyer 
appropriated  as  his  own  the  liquor." 

The  appellant  excepted  to  the  giving  of 
those  instructions,  but,  as  be  fails  to  as- 
sign the  giving  of  them  as  a  ground  for 
reversal  In  his  motion  for  a  new  trial,  he 
is  presumed  to  have  abandoned  his  excep- 
tions. At  all  events,  the  instructions 
were  proper.  The  title  to  the  Jug  of 
liquor  vested  in  the  appellant    when  it 

Digitized  by  VjOOQ  IC 


AA.) 


W1»N  0.  STATE. 


STB 


was  dDH^ered  C.  O.  D.  to  the  commun  car- 
rier at  Ft.  Smith,  roDBlRned  tu  lilin. 
State  V.  Carl,  43  Ark.  858.  Whether  there 
wad  a  sale  of  it  by  appellant  was  a  ques- 
tion of  (act  whirh  the  jury  has  determliieil. 
Their  verdict  is  not  withont  evidence  to 
support  it.  The  remarks  made  by  the 
pro8(«atin);  attorney  to  the  Jury  in  this 
case  in  the  close  ol  bis  argument,  and  to 
which  the  appellant  excepted,  seem  to 
bare  been  made  by  way  of  nrgumfnt, 
rather  than  as  a  statement  ol  tact,  and 
we  do  not  think  they  constitute  any 
ground  upon  which  the  cause  should  be 
reversed.    Judgment  afiBrmed. 


WiNM  V.  Statb. 

OSupreme  Court  of  Arhanga».    Jan.  8S,  1893.) 

FoBciBLc  HoLDiKo  OF  Lahd— iNvioTMasT— LsAas 

— COiTDITION  or  FORFIITURI— RC-BNTBT. 

1.  An  indictment  for  holding  land  by  force 
which  charges  "that  one  M.,  then  ana  there 
having  a  valid  and  existing  written  lease,  and 
being  entitled  to  the  possession,"  suflBciently 
charges  that  M.  bad  a  valid  written  lease,  and 
was  entitled  to  possession. 

9l  Btipalatlmis  in  a  lease  that  the  leaaees 
ahmud  make  certain  improvements  by  a  specified 
time,  "and,  in  case  thqr  fall  to  comply  with  any 
of  the  foregoing  stipulations,  they  agree  to  for- 
feit said  lease, "  are  conditions,  upon  breach  of 
which  the  lessor  may  re-enter. 

Appeal  from  circuit  court.  Pope  county ; 
J.  O.  Wallacb,  Judge. 

Indictment  of  C.  M.  Winn  for  unlaw- 
fully retaining  possession  of  certain  real 
estate  by  force.  Defendant  was  convicted, 
and  appeals.    Reversed. 

Wlisoo  A  GraofCBr,  fur  appellant.  W.  E. 
Atktoaon,  Atty.  Gen.,  and  Cbaa.  T.  Cole- 
mua,  fur  the  Utate. 

HcoRBS,  J.  This  Is  an  appeal  from  a 
)ndtrinent  ol  the  Pope  circuit  court  con- 
victing appellant  ol  a  violation  of  section 
IMUM  of  Mansfleld's  Digest,  which  is  as  fol- 
lows: "Every  person  who  shall  take  or 
keep  possession  of  any  real  estate  by  act- 
ual force  or  violeuce,  without  the  author^ 
ity  of  law,  or  who,  being  armed  with  a 
deadly  or  dangerous  weapon,  shall,  by 
violence  to  any  (lerson  entitled  to  the  pi>8- 
sesHlon,  or  by  putting  in  tear  o( immediate 
danger  to  bis  person,  obtain  or  keep  pos- 
seNsion  of  any  such  real  estate  or  prop- 
erty, without  legal  authority,  shall  on 
conviction  be  adjudged  guilty  of  a  mlsde- 
roeanur,  and  be  fined  not  lees  than  fifty 
dollars,  and  be  Imprisoned  not  exceeding 
one  year."  D.  F.  Moore  and  R.  L.  Davis 
held  possession  ol  the  real  estate  described 
iu  the  indictment  by  virtue  of  a  lease  exe- 
cuted by  the  appellant,  C.  M.  Winn.  The 
lease  was  read  in  evidence,  and  was  as  fol- 
lows: "This  Indenture,  made  this  27th 
day  of  December,  A.  D.  1887,  by  and  be- 
tween C.  M.  Winn  and  D.  F.  Moore  and  R. 
L.  Davis,  wltnessetb  that  the  said  C.  M. 
Winn  hereby  leases  unto  said  D.  K.  Moore 
and  R.  !•.  Davis  the  following  described 
piece  of  laud,  to-wit,  •  •  •  to  hold 
tor  tlie  term  of  six  years  from  date;  said 
tease  expiring  on  the  27th  day  ol  Decem- 
ber. A.  D.  IfSS.  And  the  said  D.  F.  Moore 
and  R.  L.  Davis,  for  themselves,  their  ex- 
ecutors  and   adinlnlstrators,  do   hereby 


covenant  to  and  with  the  said  C.  M.WInn, 
his  heirs  and  assigns,  that  they  will  dig  a 
ditch  the  entire  length  of  said  piece  of 
ground,  extending  along  Its  north  line,— 
said  ditch  to  be  eighteen  Inches  wide  at 
top,  twelve  Inches  wide  at  bottom,  and 
eighteen  inches  deep;  that  they  will  have 
said  land  cleared  and  ditch  dug  by  the 
middle  of  the  second  year  of  the  term  of 
lease;  that  they  will  build  a  lawful  fence 
aroand  said  land,  and  Iteep  the  said  fence 
in  good  repair  during  the  time  of  said 
lease;  and,  in  case  they  fall  to  comply 
with  any  of  the  foregoing  stipulations, 
they  agree  to  torteit  said  leane.  Said  C. 
M.  Winn  also  hereby  leases  unto  the  said 
D.  F.  Moore  and  R.  I..  Davis  the  follow- 
ing described  piece  of  land,  to-wit,  •  •  • 
to  hold  for  the  term  of  tour  years  from  this 
date;  said  lease  expiring  the  27th  day  of 
December.  A.  D.  \H9^.  And  the  said  D.  F. 
Moore  and  R.  L.  Davis,  tor  themselves, 
their  executors  and  administrators,  do  ' 
hereby  covenant  to  and  with  the  said  C. 
M.  Winn,  bis  heirs  and  assigns,  that  they 
win  inclose  said  piece  of  land  with  a  law- 
ful fence,  and  have  said  land  In  cultiva- 
tion, by  the  close  of  the  first  year  of  lease, 
and  that  they  will  keep  said  fence  in  good 
repair  until  the  close  or  expiration  of  said 
lease:  and,  it  they  tall  to  comply  with  any 
of  the  above  stipulations,  they  hereby 
agree  to  forfeit  said  lease.  In  testimony 
whereof,  we  have  hereunto  set  our  hands 
this  28th  day  of  December,  1887.  C.  M. 
Winn.  D.  F.  Moobb.  R.  L.  Davis.  Wit- 
ness: L.  Russell."  Moore  and  Davis 
entered  upon  the  land  under  the  above 
lease,  and  remained  In  posHCAsion  during 
the  years  1888  and  1880,  and  until  they 
weredispossessed  by  appellant.  On  the  5th 
day  of  February,  1890,  the>  were  served 
with  a  notice  from  appellant  declaring  the 
leane  forfeited,  and  prohibiting  their  going 
on  the  land  In  the  future.  A  month  after- 
wards appellant.  In  the  absence  of  his 
lessees,  re-entered  upon  tlie  land;  and 
ivhen  Moore  and  his  brother,  to  whom 
Davis  had  asRlgned  bis  interest  under  the 
lease,  attempted  to  come  upon  the  prem- 
ises, he  prevented  their  so  doing  by  threat- 
ening to  kill  them  with  a  gun  with  which 
he  had  armed  himself.  The  state  ottered 
testimony  to  show  that  the  covenants  in 
the  lease  had  been  pertoruied,  and  that 
therefore  there  was  no  forfeiture.  Appel- 
lant ottered  to  prove  that  the  covenants 
had  not  been  performed.  The  court  re- 
fused to  admit  this  testimony.  The  jury 
returned  a  special  verdict  finding  that  the 
defendant  held  the  land  by  force,  as 
charged  in  the  Indictment.  Motions  in 
arrest  and  tor  a  new  trial  were  filed  and 
overruled,  exceptions  saved,  and  appettl 
taken. 

There  was  a  demurrer  to  the  Indictment, 
which  It  Is  contended  should  have  been 
sustained,  because  It  is  said  that  it  does 
not  charge  directly  and  positively  that 
Moore,  the  tenant,  had  a  valid  written 
lease,  and  was  entitled  to  possession. 
The  statement  In  the  Indictment  is  as  fol- 
lows: "For  that  whereas  one  D.  F. 
Moore,  then  and  there  having  a  valid  and 
existing  written  lease,  and  being  entitled 
to  the  possession, "  etc.  This  atatement 
was  not  liable  to  be  misunderatood.  and 
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tb«  Indictment  charttes  the  nITenRe  with 
audi  a  degreo  of  certainty  as  to  enable  the 
conrt  to  pronounce  Joilgment  on  convio- 
tUtn  aecordlnKtotbe  right  of  tbeeaae.  Sec- 
tion 2106, Manaf.Dlff.  "A statement  of  the 
acts  conatltntlna;  the  offense.  In  ordinary 
and  concise  langnase,  and  in  sach  a  inan- 
nnr  aa  to  enable  a  pemon  o(  common  nn- 
deratandlug  to  know  what  la  intended," 
ia  Rufficlent.    Manaf.  Dig.  J  2121. 

Were  the  atipulationa  In  the  leaae  that 
Moore  waa  tu  make  Improvenicnta  aa 
therein  provided  by  a  speciiled  time,  condi- 
tions or  covenanta?  The  leiae  provides 
that  iftbelpsseea  "failed  to  comply  with 
any  of  Its  atipulationa  they  hereby  agree 
to  forfeit  aald  leaae."  This  we  under- 
stand and  conatme  to  mean  that,  if  the 
lessees  failed  to  comply  with  any  of  the 
stipulations  of  the  leane  within  the  time 
therein  provided,  then  tbelr  rights  there- 
under should  cease,  and  that  they  would 
'  surrender  poaaeaalon  of  the  preralsea  to 
the  api)ellBnt  ou  demand.  We  hold,  there- 
fore,  that  the  stipulations  were  condl- 
tioiia,  and  not  covenanta.  Upon  the 
breach  of  their  conditions,  did  a  right  of 
entry  accrue  to  the  appellant?  If  he  was 
the  owner  of  the  property,  he  had  a  right 
to  posnesalon  upon  breach  of  the  condi- 
tiona  of  the  lease  under  which  the  lesHees 
held.  Under  such  a  condition  be  was  cer- 
tainly entitled  to  reenter  for  condition 
broken,  though  not  to  use  force  to  effect 
there-entry.  Hn  used  no  force,  but  took 
poHseHoion  peaceably,  Id  the  abaence  of  the 
tenants  from  the  prHmlaea;  and,  if  he 
had  the  lawful  right  to  ponHesslon  peace- 
ably acquired,  he  had  the  right  to  protect 
his  posHssalon  by  force,  II  necessary,  aa 
well  against  hla  former  tenants  as  any 
one  else  proposing  to  take  possessiou 
without  right.  A  clearer  case  of  a  land- 
lord's right  to  use  force  can  scarcely  be 
atated  than  where  a  legal  poaaession  has 
been  gained,  and  force  is  only  employed 
to  defend  it.  This  is  an  undisputed  right, 
according  to  a  practically  unanimous 
opinion,  wherever  the  question  has  arisen. 
4  Anier.  Law  Rev.  439.  It  la  held:  "It 
one  having  a  right  to  enter  and  take  pos- 
aeaalon  of  premlaea  in  the  occupancy  of 
another,  bia  entry  will  be  legal,  and  not 
contrary  to  the  atatute  concerning  forci- 
ble entry  and  detHtner,  if  made  while  the 
other  party  ia  temporarily  absent  from 
the  preralsea,  lenvlng  no  one  there."  Mna- 
aey  v.  Scott,  82  Vt.  82.  It  folio wa  that 
the  teatimon.v  excluded  by  the  court  as  to 
the  performance  or  non-performance  by 
the  lesaeea  of  the  appellant  of  the  atipula- 
tiona in  the  lease  in  reference  to  lmproT»- 
meuta  waa  material,  and  neceaaary  to  en- 
able the  jury  to  determine  whether  appel- 
Innt'a  entry  waa  a  lawful  entry.  Thla 
queatlon  should  have  been  determined  by 
the  Jury  upon  evidence.  For  the  error 
committed  in  the  exclualon  of  thla  testi- 
mony the  cause  Is  remanded  for  a  new 
trial. 

Sanders  v.  State. 

(Suprenu  Court  qf  At1ean»<u.    Jan.  88, 1892.) 

Larobnt— HoBBi-BTaAUHo— PomsBimn. 

Under  Msnsf.  Dig.  {  ltS»,  which  declares 

that  "whoever  ahali  be  ooovioted  of  Btealing  any 


horse  ahall  be  Imprisoned  Is  the  panttentiarTDOt 
lens  than  5  nor  mora  than  16  years, "  one  who  is 
convicted  of  stealing  a  horse,  aaddls,  luid  bridla 
ia  punishable  as  specified,  regardless  of  thevalos 
of  the  property. 

Appeal  from  circuit  court.  Drew  eoanty; 
Carroll  D.  Wood,  Judge. 

Indictment  of  iaaae  Sanders  for  srand 
larceny.  Defendant  waa  convicted,  and 
be  appeals.    Affirmed. 

Jofin  G.  B.  Slmma,  for  appellant.  W.  B. 
AtkltiMjo,  Atty.  Hen.,  and  Cbaa.  T.  Coh' 
mtua,  for  the  State. 

Mansfield,  J.  The  appellant,  Sandera, 
\taa  tried  on  an  Indictment  which  charges 
him  with  the  crime  of  grand  larceny, 
committed  by  telonioualy  taking  'one 
black  horae,  saddle,  and  bridle,"  the  prop- 
erty of  J.  W.  Austin,  and  of  the  value  of 
9125.  The  verdict  of  the  jury  waa  as  fol- 
Iowa:  "We,  the  jury,  Bnd  the  defendant 
guilty  as  charged  in  the  Indictment,  and 
assess  bis  punishment  at  five  years'  Im- 
prisonment in  the  state  [>enlteutlary.' 
The  ouly  gouud  relied  upon  to  obtain  a 
reversal  of  the  Judgment  rendered  In  ac- 
cordance with  the  verdict  la  the  alleged  er- 
ror of  the  court  In  giving  an  InHtruction 
which  does  not  appear  in  the  bill  of  excep- 
tions otherwiae  than  by  the  following  re- 
cital: "The  defendant  filed  a  motion  for 
a  new  trial  on  the  ground  that  the  court 
•  •  •  inatructed  the  Jury  that,  it  tliey 
should  And  the  defendant  g^iHty  aa 
charged  .in  the  indictment,  to  aasefw  his 
punishment  at  Imprisonment  in  the  state 
penitentiary  for  a  period  of  not  less  than 
five  nor  more  than  fifteen  years,  which  in- 
struction was  objected  to  by  the  defend- 
ant. "  The  bill  of  exceptions  does  not  em- 
brace the  motion  for  a  new  trial,  but 
shows  that  It  was  overruled, and  that  the 
overrnllng  was  excepted  to.  The  motion 
Itsejl  la  copied  In  the  record  entry  of  the 
court's  action  upon  it,  and  thla  la  suffi- 
cient to  make  it  a  part  of  the  record,  un- 
der the  ruling  in  Jobnaou  v.  State,  43  Ark. 
391.  It  assigns  for  error  the  giving  of  an 
instruction  in  aubatance  the  aame  as  tbat 
mentioned  in  the  bill  of  exceptions.  If  the 
language  of  the  latter  be  taken  in  a  literal 
senae.  It  only  recites  that  the  application 
for  a  new  trial  wns  made  on  the  asaomed 
ground  that  such  an  Inatmction  waa  g^v- 
en.  But,  conceding  that  the  recital  em- 
bodies, as  the  circuit  Judge  probably  in- 
tended that  it  ahould,  the  Instruction  re- 
ferred to  in  the  motion,  we  cannot  aeethat 
the  defendant  was  prejudiced  by  the 
charge.  The  contention  of  hla  counael  la 
that  the  jury  ahould  have  been  directed  to 
assess  his  punishment  under  section  1R37 
of  the  Digest,  which  provides  tbat  the 
felonlona  larcenies  to  which  it  applies 
ahall  be  punished  by  imprisonment  in  the 
penitentiary  not  less  than  one  nor  more 
than  five  years.  The  argument  Is  that,  aa 
aectlon  1(>27  regulates  the  punlahment  to 
be  aasessed  under  it  by  tlie  value  of  tbe 
property  stolen,  and  as  this  indictm<mt 
alleges  a  value,  It  must  have  been  found 
under  tbat  section,  and  the  defendaat 
could  not  be  punished  otherwiae  than  as 
there  prescribed.  But  tbe  Indictment 
charges  the  larceny  of  a  horae;  and  aee* 
tloD  1629  declares  tbat  "whoever  ahaU  be 


Digitized  by 


Google 


Ark.) 


BEYNOLDS  o.  BEYX0LD8. 


877 


conrlcted  of  Bteallntj:  any  bone  •  •  • 
■ball  be  ImprlsouiMl  In  tbe  penitentiary 
not  lens  than  Bve  nor  more  than  fifteen 
years."  Thta  statnte  makes  tlie  oNenae  of 
hurse-atealluK  a  felony,  wltbont  regard  to 
tbe  value  of  the  animal.  Walker  v.  Htate, 
60  Ark.  633,  8  S.  W.  Rep.  »S9.  Tbe  raine 
betnK  imniaterial,  its  alleffation  in  tbe  in- 
dictment la  mere  sorpluaage.  wbicta,  as 
Mr.  Blahop  saya,  can  do  no  harm.  Bisb. 
St.  Otmea,  S  427.-  The  fact,  then,  tbat  the 
value  of  tbe  horse  was  alleged  in  this  in- 
dictment,  and  proved  at  tbe  trial,  did  not 
atfrat  thn  nature  of  the  prosecution.  If 
such  alleKation  and  proof  had  the  effect 
contended  for  by  cuunsel,  and  made  the 
offense  charged  punishable  nnder  section 
1627,  then  it  wonid  follow  that,  where  the 
valoe  of  the  animal  stolen  did  not  exceed 
tbe  sum  of  f  10,  the  offense  would  be  re- 
daced  to  tbe  grade  of  petit  larceny,  which 
tbat  section  punishes  as  a  misdemeanor. 
It  can  make  no  difference  that  in  this  case 
certain  inanimate  property  is  charged  to 
have  been  taken  with  tbe  horse.  If  that 
fact  mnde  tbe  offense  pnnlshable  under 
section  1627,  then  it  would  follow  that, 
while  the  separate  larceny  of  a  borse  not 
exceeding  f  10  in  value  might  be  punished 
by  imprlsoniueiit  in  tbe  penitentiary  for  a 
period  of  15  years,  tbe  stealing  of  an  ani- 
mal worth  flOO,  together  with  a  halter 
wortb  91,  if  charged  as  one  criminal  act, 
could  only  be  ponlshed  by  a  fine  and  by 
imprisonment  in  the  conuty  jail  not  ex- 
ceeiding  one  year.  Tbe  charge  against  the 
defendant  was  that  he  stole  a  hurse,  sad- 
dle, and  bridle,  the  same  being  the  prop- 
erty of  J.  M.  Anstin,  and  of  the  value  of 
f125.  The  allegation  of  the  Indictment 
covers  but  one  transaction,  and  tbe  evi- 
dence relates  to  but  one,  namely,  the  tak- 
ing and  carrying  u  way  of  tbe  horse  and 
tbe  saddle  and  bridle,  which  were  then 
apon  tbe  animal,  and  were  taken  with  it. 
Tbe  principal  act  was  tbe  taking  of  the 
horae.  That  otber  acts  were  committed 
at  the  time  which  might  have  been  made 
the  aobject  of  a  separate  prosecotlon  did 
not  prevent  the  state  from  treating  ail 
tbe  acts  as  one  tiensaetlon,  and  prosecut- 
ing the  defendant  for  the  highest  offense  it 
embraced.  .This,  as  tbe  record  shows,  is 
what  the  state  did,  and,  no  far  as  appears 
from  anything  before  us  on  this  appeal, 
tbe  judgment  against  the  defendant  would 
bar  a  second  prosecution  for  the  larceny  of 
any  part  of  tbe  property  mentioned  la  the 
indictment.  Wilson  v.  State.  46  Tex.  76. 
In  the  case  of  State  v.  WilllamB,  10 
Humph.  101,  tbe  defendant  was  charged 
with  stealing  "a  gelding,  one  saddle,  one 
blanket,  a  bridle,  and  martingale,"  tbe 
property  of  the  same  individual :  and  the 
court  said  tbe  crime  was  single,  and  tbat 
tbe  state  could  not  maintain  separate 
prosecutions.  Such  was  also  the  conclu- 
sion Yeacbed  In  Wilson  v.  State,  45  Tex. 
76,  altboagh  in  the  latter  case  the  nrticles 
taken  with  the  borse  belonged  to  different 
indivldnals.  If,  however,  it  be  conceded 
tbat  the  defendant  might  have  been  prose- 
rotetl  for  stealing  tbe  saddle  and  bridle  ns 
for  a  separate  offense,  and  thnt  the  Indict- 
ment, by  iBclndIng  those  articles,  charges 
two  offenses,  this  was  an  ob|ectlon  avail- 
able only  by  demurrer,  and  the  detect  was 


cured  by  tbe  verdict.  Mansf.  Dig.  |  SIM;  1 
Bisb.  Crlm.  Proc  §  448;  Coney  v.  State,  9 
Tex.  App.  62;  Whart.Crim.Law,(6th  Ed.) 
§359;  State V. Holmes, 38Conn. 230;  People 
V.  Burgess,  85  Cal.  115.  The  defendant  was 
distinctly  charged  with  a  felony, commit- 
ted by  stealing  a  borse;  and  there  is  no 
indication  that  be  was  tried  for  any  other 
crime.  1'he  Jury  foond  him  guilty  as 
charged,  and  assessed  the  lowest  punish- 
ment permitted  by  the  statute.  If  it  can 
be  said  that  the  verdict  also  convicted 
him  of  stealing  tbe  saddle  and  bridle,  it  is 
plain  that  no  punishment  was  inflicted 
for  the  larceny  of  those  articles;  and  we 
cannot  see  that  he  was  possibly  prejudiced 
by  the  fact  that  those  articles  were  em- 
braced In  the  Indictment.  It  was  proved 
that  their  value  was  such  as  to  make  the 
offense  of  stealing  them  also  a  felony; 
and  the  case,  in  this  respect,  is  similar  to 
one  mentioned  by  Mr.  Bishop,  where,  on 
conviction  for  stealing  a  mare,  saddle,  and 
bridle, it  was  held  that  the  statutory  pun- 
ishment attached  to  tbe  stealing  of  the 
mare  was  properly  Inflicted.  Bisb.  St. 
Crimes,  §  428.  Tbe  record  discloses  no  er- 
ror prejadiciai  to  the  appellant,  and  the 
Judgment  Is  affirmed.  Mansf.  Dig.  $  2468; 
Moors  V.  State,  51  Ark.  182,  10  S.  W. 
Hep.  22. 

Reynolds  v.  Rbtnoum. 
(Supreme  Court  o/  Arkanscu.    Jan.  88, 1809.) 

C!OMPSOMISH —  C!ON8IDSRATI0N —  LaNDLOBO     AND 

Tbn>a»t — Infants — Improvements. 

1.  An  agreement  to  receive  166  in  satisfao- 
tioa  of  an  uodisputed  arrears  of  rent  amountlD? 
to  tl,160,  less  tSOO  claimed  for  improvements,  1» 
no  bar  to  a  recovery  of  the  remainder. 

9.  Where  tbere  is  no  evidence  that  improre- 
ments  made  by  a  tenant  on  a  minor's  homestead 
have  enhanced  the  rental  vaiue  of  tbe  premises, 
the  tenant  cannot  recover  therefor. 

Cross-appeals  from  circnlt  court,  Ran- 
dolph county ;  Jamks  W.  Butler,  Judge. 

Action  by  Annie  B.  Reynolds  against 
Dennis  W.  Rey'nolds  tn  recover  certain 
lands.  Piaintitt  obtained  Judgment,  and 
both  parties  appeal.    Reversed. 

P.  H.  Crenshaw  ani  S.  A.  D.  Eaton,  for 
plaintiff.   J,  V.  Hawthorne,  for  defendant. 

HcoHRS,  J.  On  the  16th  day  of  May, 
18U0,  the  appellee  broaght  this  action  to 
recover  of  appellant  lands  described  In  her 
complaint.  The  appellant  admitted  tbat 
tbe  appellee  was  the  owner  of  the  lands, 
and  stated  tbat  the  appellee's  father  died 
in  1878,  leaving,  him  surviving,  bis  widow 
and  tbe  appellee;  that  no  dower  bad  been 
assigned  the  widow;  that  she  remained 
in  possession  of  tbe  land  until  18K0,  when 
she  placed  appellant  In  poHsesslon;  tbat 
on  80th  day  of  January,  189U,  tbe  appel- 
lant entered  Into  a  contract  with  tbe  ap- 
pellee, in  which  it  was  agreed  that  he 
should  use  and  cnltlvatethe  land,  and  pay 
a  certain  part  of  the  rent  therefor:  and 
cbat  tbe  appellant  paid  tbe  appellee  $66  in 
satisfaction  of  back  rents.  He  claimed 
$600  for  improvements,  $65  for  taxes,  and 
denied  that  the  appellee  had  sustalneil 
damages  by  reason  of  his  possession.  The 
evidence  showed  tbat  the  appellee's  father 
died  intejtate  In  1872.  occupying  the  lani 
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la  question  aa  a  bumeBtead,  leaving,  bim 
Burvlfing,  bis  widow,  America  Reynolds, 
ajid  tbe  appellee;  that  the  widow  atter- 
warda  married  B.  R  Hale.and  that  In  the 
year  1880  she  placed  the  appellant  in  pos- 
sesHion  of  the  land;  that  the  rents  on  the 
land  since  appellant  was  placed  in  posses- 
uion  and  the  Krora  receipts  of  rents  by 
appellant  were  ^1,160;  that  appellant  bad 
paid  taxes  on  land,  966,  and  f600  in  mak- 
ins;  neceHsary  repairs  and  impruvements 
ol  a  permanent  nature.  The  appellant 
then  identiflod  and  offered  to  read  in  evi- 
dence the  written  af^reement  referred  to  in 
bis  answer,  which  the  court  refoHed  toper- 
niit  to  be  read  as  evidence  in  tbe  case,  to 
which  appellant  excepted.  Tbe  agree- 
ment Is  as  follows:  "An  article  of  agree- 
ment made  and  entered  into  by  and  be- 
tween D.  W.  Reynolds,  of  the  county  of 
Randolph  and  state  of  Arkansas,  of  tbe 
flmt  part,  and  AnniefB.  Reynolds, of  Hood 
county,  Texas,  party  of  tbe  second  part, 
witnesseth  that  whereas,  the  said  parties 
bereto  have  an  Interest  earh  in  a  larm  in 
Cherokee  Bay,  described  as  follows:  Tbe 
south  half  of  the  north-west  quarter  of  sec- 
tion four,  township  19  north,  range  three 
east;  and  D.  W.  Reynolds  has  posaesslon 
of  and  all  beneOts  of  same,  made  all  im- 
provements, and  paid  all  taxes:  Now, 
the  said  Dt-nnls  Reynolds  agrees  that  the 
said  Annie  B.  Reynolds  shall  have  one-half 
of  all  rents  collected,  after  tbe  taxes  and 
repali-B  are  paid,  from  the  Ist  day  of  Jan- 
nary,  1890,  until  the  1st  day  of  January, 
1S9U,  this  contract  to  be  void  at  the  death 
of  Annie  B.  Reynolds'  mother.  And  the 
said  Annie  B.  Reynolds  agrees  to  nud  ac- 
cepts the  above  In  full  of  all  back  rents  np 
to  this  date.  Given  under  our  bands  and 
seals  on  this  80th  day  of  Janaary,  1890. 
D.  W,  Reynolds.  Annik  B.  Rbynoldr. 
Attest:  Geo.  W.  Seitz."  The  defendant 
then  oftered  to  prove  by  his  own  testimony 
that  be  paid  the  plaintiff  9<t5,  In  satisfac- 
tion of  the  back  rents  on  the  land  ;  that  he 
wonld  not  have  paid  the  samelf  the  plain- 
tiff had  not  signed  tbe  contract.  Tbe 
court  refused  to  allow  tbe  evidence  to  go 
to  tbe  Jury,  to  which  tbedefendant  except- 
ed. The  defendant  testified  that  the  plain- 
tiff was  a  female,  and  was  18  years  old 
12tb  of  October,  1SK9.  The  court  Instruct- 
ed tbe  Jury  aa  follows:  "The  conrt  In- 
structs the  Jury  that  the  plaintiff  is  en- 
titled to  recover  a  reasonable  rental  valne 
for  the  land  in  controversy  from  the  time 
tbe  defendant  entered  Into  the  possession 
thereof,  less  taxes  paid  by  bIm  and  the 
amount  expended  In  all  needful  repairs 
and  Improvements ;"  to  the  giving  of 
which  tbe  defendant  saved  exceptions. 
The  defendant  filed  a  motion  for  a  new 
trial,  and  assigned  as  errors:  The  refus- 
ing to  permit  tbe  defendant  to  read  as  ev- 
idence the  agreement  entered  into  between 
tbe  parties  on  the  30th  of  January,  1890,  In 
reference  to  tbe  rents, etc. ;  tbe  refusing  to 
permit  the  defendant  to  in  trod  nee  evidence 
to  tbe  effect  that  about  the  Slat  day  of 
January,  1890,  the  defendant  paid  plain- 
tiff S65  in  satisfaction  of  back  rents  due 
on  land  in  controversy:  and  tbe  giving  of 
tbe  first  Instruction.  The  motion  for  a 
new  trial  was  overruled,  the  defendant 
saved  exceptions,  and  prayed  an  appeal. 


which  was  granted.  The  ptaintitf  also 
excepted  to  the  giving  of  said  instrnc- 
tlon,  and  asked  the  court  to  give  to  tb« 
Jury  the  following  instruction,  which  was 
refused :  "  Tbe  land  In  controversy  being 
a  minor's  homestead,  the  defendant  is 
only  entitled  to  recover  on  bis  improve, 
ments  to  the  extent  that  they  have  en- 
hanced the  rental  value  of  tbe  premises;" 
and  the  plaintiff  at  the  time  saved  excep- 
tions to  the  ruling  of  thecourt  in  refusing 
to  give  said  instruction.  Plaintiff  also 
filed  a  motion  for  a  new  trial,  and  as- 
signed as  errors — FIntt,  the  coort's  allow- 
ing evidence  of  value  of  improvements 
made  on  a  minor's  homestead ;  necoud, 
tbe  giving  of  the  instruction  set  ont  and 
excepted  to  by  appellee;  third,  the  refusal 
of  tbe  court  to  Instruct  the  Jury  as  asked 
by  plaintiff;  fourth,  tbe  verdlctof  tbe  jury 
was  contrary  to  the  law  and  evidence. 
This  motion  for  a  new  trial  was  over- 
ruled, exceptions  saved  by  plaintiff,  and 
an  appeal  prayed  and  granted  In  her  be- 
half. 

There  was  no  error  in  the  court's  refusal 
to  allow  the  written  agreement  offervd  by 
appellant  to  go  to  tbe  jury  as  evidence,  as 
the  facts  in  the  case.  In  connectltm  with 
tbe  instrument  itself,  show  there  was  no 
consideration  for  tbe  agreement  moving 
from  the  appellant  to  the  appellee.  It 
was  no  compromise  of  a  disputed  Halm, 
because  appellant  had  no  claioi  against 
appellee;  he  paid  nothing,  and  did  noth- 
ing, except  that  he  claims  that  he  paid 
VQ5  In  full  satisfaction  of  91,160,  less  what 
he  was  entitled  to  for  improvemoits. 
The  agreement  upon  the  part  of  tbe  ap- 
pellant did  not  transcend  tbe  dignity  of 
conceding  to  appellee  rights  that  were  In- 
disputably hers  withouttheagreemeut.  If 
the  payment  of  $65  had  been  proven,  it 
could  not  have  satUfled  a  debt  8  or  10 
times  that  amount,  and  which  was  due 
from  appellant  to  appellee  at  tbe  tlme- 
Thls  payment,  If  proven,  could  have  gone 
only  as  a  payment  pro  tnnto,  and  not  as 
an  extinguishment  for  the  whole;  for,  be- 
yond the  payment,  there  conid  have  been 
no  consideration  for  such  a  claim.  There 
was  no  gift  to  appellant  of  the  balance 
dne,  and  it  was  not  so  considered  or  treat- 
ed. In  Fitch  V.  Sutton,  h  iiast,  2»0,  Lord 
Ei.LRNBOR0i'GH  Said:  "There  must  l>e 
some  consideration  for  the  rellnqnlsbuient 
of  tbe  residue :  sonietbing  collateral  to 
show  the  possibility  of  l>eneflt  to  the  par- 
ty rellnqnishlug  bis  further  claim;  other- 
wise the  rellnqnlshment  Is  nudum  ptie- 
tutu."  It  was  held  In  this  case  that  £17, 
lOs.  could  not  be  a  satiHfaction  for  a  debt 
of  £50.  Cavaness  v.  Ross,  38  Ark.  572; 
Gordon  v.  Moore.  44  Ark.  849;  Heaslet  v. 
Spratlln,  64  Ark.  185. 15  8.  W.  Rep.  461. 

Hhould  tbe  Instmctlon  given  by  the 
conrt  have  been  given,  and  the  one  asked 
tor  by  the  appellee,  and  refused  by  the 
conrt,  have  been  given?  One  is  substan- 
tially the  converse  of  tbe  other.  The  one 
refused  asserts:  "The land  in  controversy 
being  a  minor's  homestead,  the  defendant 
is  only  entitled  to  recover  on  his  Improve- 
ments to  tbe  extent  that  they  have  en- 
hanced the  rental  value  of  tbe  premises." 
In  the  case  at  bar  there  is  no  proof  that 
the   Improvements   enhanced   the  rental 
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Talne  of  the  land.  What  proof  tbere  in  on 
that  point  ratber  tenda  to  ataow  tbat  they 
did  not.  An  orcnpant  ia  alwaya  alluwed 
the  value  of  neceaaary  repaira.  In  McCloy 
T.  Arnett.  47  Ark.  456.  2  8.  W.  Rep.  71, 
Jndee  Smith  aaya:  "Minora  cannot  be 
improved  out  of  their  honieatead."  "The 
conatitntion  Kave  them  the  unqnalifled 
riKbt  out  of  bigb  conalderaHon  of  public 
poliny,  and  the  legrlHlatore  conld  not  an- 
nex cunditiona  to  Ita  enjoyment.  Other- 
wise any  dlaaelaor,  entering  under  aem- 
blance  of  title,  might  effectually  deprive 
them  of  their  estate,  by  placing  upon  the 
land  liuprovementa  of  greater  value  than 
tbeir  rents  could  amount  to  during  the 
term  of  their  occupancy."  "Tbedefendants 
are  entitled  to  set  oft  their  Improvements 
against  rents  only  to  the  extent  tbat,  by 
the  expenditure  of  their  labor  and  money, 
they  have  enhanced  tii<>  rental  value  of  the 
land.  In  other  words,  tbey  are  not  to  be 
charged  with  the  increased  rents,  which 
are  directly  traceable  to  their  own  repa- 
rations and  ameitorationH,  but  only  such 
rents  as  the  property  would  have  yielded 
without  the  improvementa. "  The  rule 
tbat  should  govern  In  such  cases  Is  very 
clearly  and  satisfactorily  staled  by 
Judge  Hkhi.vowat  In  Kobertson  v.  Read, 
&2  Ark.  381. 14  S.  W.  Rep.  Sifl,  which  is 
that  the  occupant  of  the  land  "is  charge- 
able with  such  sums  as  are  a  fair  rent  for 
the  premises;  butheshonlrfnnt  becharged 
an  increased  rent,  caused  by  Improve- 
ments upon  the  land  for  which  he  is  denied 
compensation,  .lustice  Is  done  by  charg- 
ing him  with  the  rents  which  the  land 
wonld  have  yielded  without  his  improve- 
ments. To  the  extent  tbat  the  rental 
valne  Is  increased  by  them  he  should  not 
l>e  held  to  accunnt. "  For  the  error  in 
rtsfuRiiig  the  instruction  asked  by  appellee, 
as  herein  set  out  and  referred  to.  the  Judg- 
ment is  reversed,  and  the  cause  is  remand- 
vd  for  a  new  trial. 


Glasscock  ▼.  Rosenorant. 
(Supreme  Court  cf  Artamtas.    Jan.  88, 1893.) 

VOLOXTART     Path  BNT  —  RbOOTERT  —  LiQDIDATBO 
T>AMAeES — VbRDIOT— ACOOUKT  BtATSD— LlMITA- 

Tioxs— Review  or  Appbau 

1.  It  Is  no  defense  to  an  aetion  to  recover 
back  money  paid  for  a  certain  amount  of  goods, 
•11  of  which  were  not  delivered,  that  the  pay- 
ment was  voluuiarlly  made. 

2.  A  contract  for  the  purchase  of  timber  pro- 
vided that,  before  the  vendee  snould  remove  the 
timber  from  certain  land,  he  vhoald  make  the 
vendor  "aecnre,  in  the  sum  of  tl.OOO,  for  the 
faithfal  oountlnit,  marking,  and  paying"  for  all 
the  timber  still  to  be  taken.  Held,  tbat  such 
provision  would  not  aJIeot  the  measure  of  the 
vendor's  damages  fur  failure  to  take  some  of  the 
timber. 

8.  Where  the  ]nty  specially  find  that  no  aot- 
nal  damage  was  cansied  oy  an  sdmltied  breach  of 
oontract,  tbeir  fallere  to  assess  nominal  damages 
forsncb   brea<di  does  not  constitute  reversible 


4.  Where  an  account  rendered  does  not  ap- 
pear to  have  been  intended  as  a  final  settlement 
of  the  transactions  l>etween  the  parties,  and 
toere  is  oo  express  agreement  so  to  treat  it,  the 
person  leceivmg  the  statement  cannot  insist  tbat 
his  fsilnre  to  oQect  to  it  renders  it  an  aoc-ount 
stated,  where  the  person  who  rendered  it  makes 
oo  such  claim. 

fc  The  statata  of  Umltatiooa  does  not  begin 


to  run  against  the  right  of  a  vendee  to  recover 
for  money  overpaid  un  the  sale  until  the  vendor 
lias  entirely  ceased  to  deliver  the  goods  sold. 

6.  Where  the  objection  that  the  verdict  is  ex- 
cessive Is  not  made  on  motion  for  new  trial,  It 
cannot  be  raised  on  appeal. 

Appea4  from  circuit  court,  Greene  coun- 
ty: J.  E.  RinoicK,  Judge. 

Action  by  U.  M.  Rosengrant  against  H. 
C.  Glasscock.  Plaintiff  obtained  judg- 
ment, and  defendant  appeals.    Affirmed. 

S.  &'.  Maek.tor  appellant.  J.C.HhW' 
tboroe,  for  appellee. 

Mansfield,  J.  1.  This  action  was 
brought  to  recover  back  the  sum  of 
f  1,7U8.27  which  the  complaint  alleges  was 
paid  to  the  defendant  in  excess  of  the 
amount  dne  to  bim  for  all  the  staves  and 
tlml)eni  received  by  the  plain  tifl  under  the 
written  contract  of  the  parties  entered  In- 
to on  the  4tb  day  of  February,  1884,  and 
exhibited  with  the  defendant's  answer. 
As  the  plaintiff  rested  his  right  to  recover 
upon  the  ground  tbat  the  sum  demanded 
was  paid  upon  a  consideration  tbat  had 
failed,  or  under  nn  agreement  canceled  by 
mutual  consent,  the  factthat  the  payment 
was  made  voluntarily  could  not  defeat 
bis  action.  The  seventh  instruction  re- 
quested by  the  defendant  was  therefore  In- 
applicable to  the  facts  of  the  case,  and 
was  properly  refused. 

2.  Nor  was  it  error  to  refuse  the  request 
of  the  defendant  to  charge  the  jnrj' that 
the  damages  recoverable  for  a  breach  of 
the  eighth  clause  of  the  contract  were  liq- 
uidated by  the  stipulation  embraced  In 
the  ninth  clause.  By  the  latter  it  was 
provided  that,  if  Rosengrant  should  re- 
move the  staves  or  timlier  from  any  of  the 
lands  mentioned  In  the  preceding  clause 
before  paying  for  the  timber  contrncted 
for  on  otherlands,  be  should  "  make  Glass- 
cock secure  in  the  snm  of  one  thoufiand 
dollars  for  the  faitliful  counting,  marking, 
and  paying''[ora]lthe  timber  which  would 
still  remain  to  be  taken  and  paid  for.  The 
terms  used  by  the  parties  in  tbls  provis- 
ion ol  the  agreement  import  an  Intention 
tbat  the  sum  stated  should  be  treated  as 
a  penalty,  and  not  as  fixing  a  measure  of 
damages;  and  the  disproportion  which 
would  exist  between  the  sums  mentioned 
and  the  injury  resulting  from  a  failure  to 
pay  for  any  except  u  large  quantity  of  the 
timber  Is  so  great  that  it  raises  a  strong 
presumption  against  theinterpretation  in- 
sisted upon  by  the  defendant.  2  8uth. 
Dam.  47K,  480-41)0.  The  obligation  directly 
created  by  the  ninth  cause  was  only  such 
as  would  hare  been  imposed  by  a  sepa- 
rate instrument.  execute<l  in  the  form  of  a 
bund,  and  conditioned  for  the  perform- 
ance of  the  agreement  to  which  it  refers. 
The  giving  of  the  security  there  provided 
for  was  a  condition  precedent  to  the  right 
of  the  plaiutirf  to  remove  the  tiuiberln 
township  17  before  paying  for  the  timber 
to  be  found  elsewhere.  But  a  performance 
of  this  condition  appears  to  have  been 
waived  by  permitting  the  removal  of  the 
tlnil)er  without  first  complying  with  its 
requlreroeuts,  and  it  cannot  be  resorted 
to  now  for  the  purpose  of  incivasing  the 
defendant's  damaKes.  The  jury  were  cor- 
rectly charged  that  the  mea8ji|«  of  dam- 
Digitized  by  VjOOQ  IC 


380 


SOUTHWESTERN  REPORTER.  Vol.  18. 


(Ark. 


ttK^a  rerorerablp  for  the  plaintlfl's  failure 
to  take  any  part  of  the  timber  was  the 
dirference  between  theaKreed  price  of  aach 
timber  and  ItB  market  value  at  tbe  time 
the  coutrart  wao  thus  broken. 

3.  It  was  admitted  tbat  tbn  plaintilf 
neither  took  nor  paid  for  any  timber  on 
2.000  acrea  of  land  embraced  In  the  ccm- 
traut,  and  to  which  the  defendant  had 
title;  and  thejory  were  InRtructed  thatfor 
this  breach  of  the  contract  the  defendant 
waa  entitled  to  recoverdaniagea.  Ab  they 
awarded  none  whatever,  it  is  argued  that 
the  verdict  cannot  be  snatalned.  Bat  the 
Jory  were  required  to  find  specially  wheth- 
er the  defendant  was  damaged  by  the 
plalntlff'a  failure  to  take  the  timber  re- 
ferred to.  Tbe  answer  returned  to  this 
qnestion  wap  that  noactnal  damag^es  had 
been  snatalned,  and  the  fallare  to  asseHs 
nominal  damages  Is  not  a  ground  on 
which  tbe  general  verdict  can  be  properly 
dlHturbed.  Bnckner  v.  Railway,  6.S  Ark. 
16,  18  S.  W.  Rep.  332. 

4.  One  of  the  assignments  in  the  motion 
for  a  new  trial  is  based  upon  tbe  court's 
refusal  to  charge  the  jury  to  tbe  effect 
that  unless  the  account  rendered  to  the  de- 
fendant on  the  let  day  of  January,  1885, 
waH  objHcted  to  within  a  reasonable  time, 
it  became  an  account  stated,  and  could 
not  afterwards  be  impeached  except  for 
fraud  or  mistake.  We  understand  tbe 
rule  to  be  that  a  sta'^ed  account  is  not 
binding  as  such  unleas  both  patties  either 
expresslv  or  Impliedly  assent  to  it  as  be- 
ing correct.  1  Wait,  Act.  &  Def.  p.  195, 
and  cases  cited.  The  account  rendered  in 
this  case  does  not  appear  to  have  been  In- 
tended as  a  final  adjustment  and  settle- 
ment of  the  transactions  to  which  it  re- 
lates, and  there  was  no  express  agreement 
that  It  should  be  so  regarded.  The  fail- 
ure, however,  of  tbe  defendant  to  make 
any  objection  to  it  before  the  Institution 
of  this  suit  was  safBcient  to  raise  an  im- 

gltcation  of  his  assent  to  it  as  correct, 
lut  the  plaintiff  has  insisted  upon  no  such 
implication,  and  on  tbe  trial  the  defend- 
ant did  not  treat  the  account  as  being 
conclusive  against  himself.  Tbe  Instruc- 
tion requested  was  therefore  properly  re- 
fused, and  the  charge  of  the  court  with  ref- 
erence to  the  account  rendered  was  sub- 
Btaiitlally  correct. 

5.  The  money  sued  tor  was  paid  or  ad- 
vanced iu  1884.  But  the  contract  allowed 
three  years  from  the  4th  of  February  In 
tbat  year  in  which  to  remove  tbe  timber 
on  the  purchase  of  which  the  payments 
were  made;  and  it  appears  from  the  evi- 
dence thit  neither  of  tbe  parties  finally 
abandoned  the  contract,  or  treated  it  as 
canceled,  until  the  fall  of  1880  or  the  spring 
of  1887,— the  last  item  on  the  set-off  of  the 
defendant  being  charged  in  the  latter 
year.  This  suit  was  begun  on  the  'J2d  day 
of  February,  1889.  So  long  as  the  plain- 
tiff continued  to  receive  timber  under  the 
contract,  or  had  the  opportunity  to  re- 
ceive timber  equal  In  value  to  the  amount 
of  money  advanced  to  the  defendant, 
there  was  no  failure  of  the  consideration 
on  wlilch  tbe  money  was  paid;  and  until 
such  failure  no  cause  of  action  accrued  to 
recover  hack  any  sum  as  an  overpay- 
ment.   Tli«  evidence  was  not,  therefore, 


sneh  as  would  have  warranted  a  finding 
In  favor  of  the  defendant  on  his  plea  of 
the  statute  of  limitations;  and  he  was 
not  prejudiced  by  the  court's  refusal  to 
give  an  Instruction  applicable  to  tbat  Is- 
sue. 

6.  The  Bom  allowed  the  defendant  by 
way  of  Bet-oH  was  as  large  as  tbe  evi- 
dence warranted  the  jury  In  finding  due 
to  him  fur  timber  received  by  the  plaintiff, 
and  not  credited  on  hid  account.  In  the 
motion  for  a  new  trial  it  was  not  object- 
ed that  the  verdict  obtained  by  the  plain- 
tlir  was  excessive;  and  no  complaint 
against  it  on  that  groond  can,  thervfore, 
be  made  here.  Johnson  v.  Barbour,  38 
Ark.  188;  Wilson  v.  State.  51  Ark.  212,  10 
S.  W.  Rep.  491.  The  evidence  was  aaffi- 
cient  to  sustain  it.    Judgment  attirmed. 


Fbarcb  ▼.  Statb. 

(Supreme  Court  of  Arkanta*.    Jan.  SO,  1882.) 
Costs—  B.i8TABDr  — Feis  ov    PBoascuTura   At- 

TOKSET. 

Mansf.  Dljr.  S{  24(ie-3471,  autborizes  tbe 
taxing  of  8  fee  oftSO  to  be  paid  tbe  prosecuting 
attorney  on  tbe  alllmiance  of  a  judgment  of  con- 
viction for  a  misdemeanor;  and  section  82S7  pro- 
vides that,  where  an  olBcer  is  required  to  pec^ 
form  a  auty  for  whiob  no  fees  are  allowed  by 
law,  be  is  entitled  to  "such  pay  as  would  be  al- 
lowed for  similar  services. "  field,  that  a  mo- 
tion to  tax  a  fee  of  tSO  for  tbe  benefit  of  a  prosa- 
cuting  attorney  wbo  has  successfully  condnoted 
prooeedinga  in  bastardy  in  Ibe  cin.-ult  and  sa- 
prume  courts  would  be  denied;  t>astardy  being 
a  civil  proceeding,  and  tbere  being  no  servioe 
in  tbe  supreme  court  similar  thereto  which  the 
prosecuting  attorney  is  required  to  perform. 

Appeal  from  circuit  court.  Independence 
county;  Jambs  W.  Butlbb,  Judge. 

Motion  by  prosecuting  attorney  in  tlie 
appeal  of  John  D.  Pearce,  convicted  of 
bastardy,  to  tax  a  fee  of  f  20.    Denied. 

Joseph  W.  Stayton,  Pros.  Atty.,  for 
petitioner. 

CocKRiLL,  C.  J.  The  question  now  pre- 
sented arises  upon  motion  to  tax  a  fee  of 
920  for  tbe  benefit  of  the  prosecuting  at- 
torney, who  nuccesslully  conducted  this 
proceeding  in  bastardy  for  tbe  state  Iu  the 
circuit  court  and  here.  The  statute  au- 
thorises the  taxing  of  such  a  fee  upon  the 
aiflrmance  of  a  judgment  of  conviction  for 
a  misdemeanor.  Mansf.  Dig.  §{  2489-2471. 
But  baHtardy  is  a  civil  proceeding,  and 
not  a  criminal  prosecution.  Chambers  v. 
IState,  45  Ark.  66.  "  Indemnity  and  protec- 
tion of  tbe  counties  against  the  burden  of 
supporting  the  child,  and  not  the  punish- 
ment of  the  father,  are  the  objects  con- 
templated by  the  statnte."  Id.  Section 
458  of  Mansfield's  Digest  provides  that 
"  the  judge  of  the  county  court  shall  be  al- 
lowed Hurh  fees  in  all  cases  of  bastardy  aa 
were  allowed  to  justices  of  the  peace  un- 
der the  law  when  justices  of  the  peace  had 
jurisdiction  of  bastardy  canea,  and  [tbat] 
the  other  offlcersshall  be  alloweti  such  feee 
as  are  allowed  to  sheriffs,  coroners,  con- 
Blables.andclerkslncrlmlnal  cases."  'This 
section  makes  no  provision  for  the  prose- 
cuting attorney.  It  may  have  been  an 
oversight,  but,  as  was  said  In  Fanning  v. 
State,  47  Ark.  442,  2  S.  W.  Rep.  70,  "tboae 
wbo  aerve  tbe  public  muatreet  eonteat 
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wttb  the  coinpenaatioti  provided  by  the 
plain  letter  of  tbe  law."  Another  flection 
reqnirea  the  proeecntinK  attorney  to  con- 
duct Bttch  proceedlnKB  in  the  circuit  court, 
(■ec-titiu  454;)  and  section  833S,  which  pro- 
Tldee  for  compensating  him  for  any  judfr- 
ment  obtained  there,  doabtleas  gIreHbim 
a  fee  tor  that  service.  State  v.  Jackson, 
46  Ark.  137.  But  this  Is  not  an  appllratlon 
to  retax  the  costs  allowed  in  the  circuit 
cnnrt,  but  only  to  tax  an  attorney's  fee 
for  services  rendered  here.  We  are  referred 
to  section  32S7,  Mansf.  Dlff.,  as  authority 
to  tax  the  fee.  It  Is  as  foriows:  "In  all 
castas  where  any  officer  or  other  person  is 
required  to  perform  any  duty  for  which 
ou  feeM  are  allowed  by  law,  he  shall  be  en- 
titled to  receive  such  pay  as  would  be  al- 
lowed for  similar  services. "  But  theprose- 
cntlnnr  attorney  Is  required  to  perform  no 
•iniilar  service  in  this  court;  uo  docket 
fee  i«  allowed  except  in  a  misdemeanor, 
and  this  case  does  not  belonffto  that  class. 
Chambers  v.  Ktate,  46  Ark.  S6.  Let  tbe 
motion  be  denied. 


Astaa  iRON-WoHKS  v.  Richardson  et  a/. 
Oiprtme  Court  of  Arkamat.    Jan.  80, 188S. ) 

COMDITIOXAIi  SxLK— RlGBT  TO  P08SBS8ION— WaIV- 

■R  BT  AoBsrr. 

1.  Ill  replevin  for  machinery  it  appeared  that 
plaintiff  conditionally  sold  the  property  to  F., 
and  reaervea  title  thereto  until  the  purchase 
price  iraa  paid;  that  notes  were  taken  for  such 
price,  bat  were  never  paid :  that  F.  mortgaged 
the  m-operty  to  defendants,  who  knew  at  the  time 
of  plaintiir's  claim:  and  that  Uiereafter  plaictiS 
took  possession  under  the  power  in  sucn  notes, 
and  resold  the  property  to  F.,  taking  new  notes 
with  the  same  provisions,  which  were  unpaid. 
Held,  that  plaintiff  was  entitled  to  possession. 

8.  The  fact  that  plaintiff's  agent  advised  de- 
fendants to  talce  such  mortgage  was  no  waiver 
tt  plaintiirs  right  where  the  agent  at  tbe  time 
claimed  all  that  was  due  on  tbe  property,  and  it 
was  not  pretended  that  be  had  led  defenaants  to 
believe  that  title  was  iu  F.,  or  that  plaintiff's 
right  to  its  lien  was  waived. 

Appeal  from  circuit  conrt,  Lawrence 
county;  Jambs  W.  Buti.eu,  Judge. 

Replevin     by     tbe    Ames     Iron-Works 
aKSinst    J.  V.    Rlchards'in    and    P.     W. 
Tucker  and  others  for  certain  machinery. 
Verdict    and    ]odffment  for   defendants. 
Plaintiff  appeals.    Reversed. 

The  other  facts  fully  appear  In  tbe  fol- 
owluK  statement  by  Battle,  J.: 

The  Ames  Iron- Works  brought  this  ac- 
tion against  Richardson  &  Co.  and  M.  E. 
Beavers  to  recover  possession  of  an  en- 
gine, boiler,  aaw-mlll,  a  pair  of  Jones 
acalea,  a  Pratt  gin  and  condenser,  and  a 
cotton-press.  Plaintiff  alleged  In  Its  com- 
plaint that  It  was  tbe  owner  and  entitled 
to  the  possession  of  the  property  sued  for, 
and  tbat  tbe  defendants  unlawfully  de- 
tained tbe  same.  Tbe  property  was  deliv- 
ered to  the  plaintiff,  except  the  gin,  con> 
denser,  and  scales,  which  were  delivered 
to  the  defendants  by  the  sheriff  upon  their 
giving  bond  to  retain  possession. 

RIcbardsou  &  Co.  answered  tbe  com- 
plaint, and  denied  tbat  plaintlfl  was  the 
owner  of  tbe  property  sued  for,  and  that 
they,  Riebardson  ft  Co.,  were  in  posses- 
elon   of   the  gin,  condenser,    press,    and 


scales;  and  averred  tbat  they  were  en- 
titled to  the  poHi>eHfilon  of  tbe  engine, 
boiler,  saw-mill,  and  belting  and  shaft- 
ing sued  for,  by  virtue  of  a  mortgage 
executed  to  them  by  J.  P.  Fanlks, 
who  was  at  the  time  the  owner  of  the 
same;  and  that  said  mortgage  was  exe- 
cuted by  Faulks  and  accepted  by  them  at 
the  Instance  and  request  of  an  agent  of 
plaintiff,  and  that  It  was  duly  and  leijally 
acknowledged  and  filed  for  record,  and 
was  In  full  force  and  effect. 

Tbe  detendants  Richardson  and  Beavers 
answered,  admitting  that  they  were  In 
poHsesBlon  of  the  gin,  press,  condenser,  and 
scales,  and  denying  that  tbe  plaintiff  to 
the  owner  thereof,  but  averred  tbat  they 
were  tbe  owners  of  tbe  same. 

Dpon  the  trial,  plalntilT,  to  maintain 
the  issues  on  its  part,  read  asevldence  two 
promissory  notes,  which  purported  to 
have  been  executed  by  J.  P.  Paulks,  in 
which  it  was  stated  that  they  were  given 
for  property  of  the  description  of  that 
sued  for,  and  In  which  it  was  stipulated 
that  tbe  title  to  tbe  property  mentioned 
therein  should  remain  In  plaintiff  until  the 
notes  were  paid  In  full.  Both  of  these 
notes  were  dated  the  19th  of  September, 
1888.  and  one  was  for  the  sum  of  $183.20, 
and  was  due  and  payable  on  the  loth  of 
November,  1888,  and  tbe  other  was  for  the 
sum  of  94Sfi,  and  was  doe  on  tbe  15tb  of 
December,  1888.  Resting  on  these  notes, 
without  any  evidence  of  tbe  execution 
thereof  by  Faulks,  or  that  the  property 
therein  described  was  the  property  in  con- 
trorersy,  nr  that  the  plaintiff  sold  the 
same  to  Faulks,  plaintiff  closed  his  evi- 
dence. 

J.  W.  Riebardson,  on  behalf  of  the  de- 
fendants,' testified  substantially  as  fol- 
lows: He  was  one  of  the  defendants,  and 
a  meml)er  of  the  firm  of  Richardson  &  Co. 
In  1887  Faulks  came,  with  J.  L.  Adair, 
and  "put  up  agin,"  and  bought  a  Pratt 
gin  and  condenser  and  scales  from  Sam 
Howell.  In  February  or  tbe  spring  of 
1888  be  (witness)  and  Beavers  bought  tbe 
Kin,  condenser,  press,  and  scales  from 
Faulks  and  one  Russell.  Russell  sold  out 
to  Faulks.  Adair,  acting  as  agent  for 
Thomas  W.  Bn|rd,  visited  bim. 

Adair  then  testified  substantially  as  fol- 
lows: He  was  acting  as  traveling  sales- 
man for  Thomas  W.  Baird,  who  soldma- 
chinery.  Baird  was  an  agent  of  plaintiff. 
Ue  (Adair)  took  these  notes.  It  was  a 
resale.  He  did  not  Mil  the  machinery  the 
first  time. 

Richardson,  then  resuming,  testified 
further:  "Russell  and  Faulks  owed  me 
9317.  I  wanted  my  money.  Adair  said 
Fanlks  had  paid  9100  on  the  machinery, 
and  advised  me  to  pay  Baird's  debt,  and 
take  a  mortgage  on  the  machinery ;  and 
said  that  Fanlks  was  not  owing  Baird 
very  much  on  it.  I  told  him  I  thought 
Fanlks  had  property  outside,  and  I 
thought  I  could  make  my  money  easier 
by  attachment.  He  stayed  all  night  with 
me,  and  the  next  morolng  I  started  to  go 
to  town  to  take  out  the  attachment.  He 
told  me  it  wonld  be  better  for  me  not  to 
do  it,  and  went  Into  bis  saddle-bags  and 
took  out  his  list  of  claims  to  satisfy  me 
about  the  amount  of  indebtedoees  on  the 
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macblncry.  My  recnllection  ta  it  was 
about  $282.  Faults  bad  paid  tlOO  the 
evenins  before.  Adair  did  not  hare  the 
noteH  nith  hira.  He  said  be  would  see 
Faulka,  and  make  him  secui-e  me.  I  agreed 
to  wait  until  becouldgoup  and  ueeFaulka. 
In  a  abort  time  FanlkH  came  down  with 
Adair.  Faulkfl  said  be  bad  decided  to 
give  me  the  mortgage,  and  Adair  asked 
nie  to  give  Faulka  as  much  time  as  I 
could  on  the  debt.  Adair  told  Faulka 
that  he  would  bold  upon  him  until  he 
cculd  pay  me,  antJ  he  should  go  ahead 
and  pay  me  as  soon  as  be  could.  We 
agreed  oo  the  time  of  the  payment,  and 
the  mortgage  was  executed.  In  the  mid- 
dle of  September  Adair  told  me  that 
Faulks  had  surrendered  the  machinery, 
and  wanted  to  buy  it  back ;  but  be  did 
not  know  what  Mr.  Baird  would  do 
aboutlt.  About  a  week  later  I  saw  Adair, 
and  he  said  he  bad  sold  the  machinery 
back  to  Faulks,  and  had  taken  noted 
therefor,  like  the  old  ones,  'except  that 
the  payments  were  made  easier.  My 
debt  against  Faulks  a Dd  Russell  was  for 
supplies  tor  the  mill.  The  boiler  and  en- 
gine have  been  taken  from  me.  They 
were  worth  $600  or  $600. " 

Beavers  testified:  "I  received  a  letter 
from  Mr.  BaIrd,  saying  Faulks  never 
owned  the  machinery,  and  It  was  his,  and 
for  sale  at  $S50i  I  bought  the  press,  gin, 
and  scales  from  Faulks,  and  he  bought 
them  from  Sam  Howell.  I  did  not  know 
the  machinery  was  not  paid  for.  I  offered 
to  buy  the  scales  from  Adair  after  I 
learned  he  had  a  claim  on  It.  He  did  not 
seem  to  claim  anything  but  the  scales." 

It  was  admitted  that  Richardson's 
mortgage  was  dated  June  14,  1888,  and 
duly  recorded,  and  that  plalntltf'a  notes 
were  dated  September  10, 1888. 

Adair,  in  l>ehalf  of  the  plaintiff,  then 
testified:  "I  told  Mr.  Richardson  that 
$230  was  all  my  note-sheet  showed  then, 
but  he  bad  better  write  to  the  house.  He 
told  me  afterwards  Mr.  BaIrd  claimed  $800 
or  $900.  I  saw  Faulks,  and  told  blm  that 
be  must  do  something  for  Richardson.  I 
asked  blm  why  he  did  not  fix  up  with 
Richardson,  and  he  said  Richardson 
wanted  a  mortgage  on  the  machinery, 
and  I  said  we  could  not  waive  any  rights. 
Faulks  gave  the  mortgage,  and  told 
Richardson  the  machinery  belonged  to 
Balrd  till  it  was  paid  for.  I  notified  Rich- 
ardson we  bad  a  claim  on  the  machinery, 
and  tried  to  get  him  to  take  It  np.  Faulks 
did  not  pay,  and  I  resold  the  machinery 
to  Faulks,  and  took  notes  similar  to  the 
old  ones.  We  took  possession  of  the  ma- 
chinery, and  resold  It  to  him.  We  never 
agreed  to  waive  our  title  to  It.  He  paid 
as  $100  before  the  mortgage  was  taken. 
I  took  the  machinery,  and  resold  It  to 
blm,  taking  new  notes,  payable  at  differ- 
ent times.  Notes  were  like  these.  These 
are  the  notes  I  took  at  the  resale. " 

The  result  of  the  trial  was  a  verdict  as 
follows:  "We,  the  Jury,  find  for  the  de- 
fendants, and  fix  the  value  of  said  mill 
and  attachments  and  other  mill  property 
at  $560.00."  A  Judgment  upon  this  ver- 
dict was  rendered  in  favor  of  Richardson 
&  Co.,  a  firm  composed  of  J.  Y.  Richard- 
son and  F.  W.  Tucker,  against  the  plain- 


tiff for  the  saw-mill  and  attacbmentx  and 
other  mill  property;  and  It  was  adjudged 
by  tbe  court  that,  it  tbis  property  was 
not  returned,  the  defendants  recover  of 
plalntlH  and  its  sureties  the  sum  of  $550. 
No  mention  is  made  in  the  judgment  of 
the  property  delivered  by  the  sheriff  to 
tbedefeudants;  none  was  rendered  in  favor 
of  Richardson  and  Beavers,  who  claimed 
it;  and  none  was  rendered  in  favor  of 
Richardson  &  Co.  therefor,  becaose  tbey 
did  not  claim  it. 

Plaintiff  moved  for  a  new  trial,  on  tbe 
ground  that  the  verdict  was  contrary  to 
the  evidence,  which  was  denied,  and  It  ap- 
pealed. 

■/.  M.  Rose,  tor  apijellant.  WHUama  Jk 
Sblon,  for  appellees. 

BattI/B,  J.,  (after  atating  tbe  ikete.} 
The  evidence  was  by  no  means  full,  explic- 
it, and  complete,  but  enough  was  shown 
to  make  It  appear  that  the  property 
claimed  and  recovered  by  Richardson  & 
Co.  In  this  action  was  conditioually  sold 
by  appellant  to  Faulks,  and  that  the  title 
to  the  same  was  reserved  by  the  vendor 
until  the  purchase  money  was  fully  paid: 
tiiat  notts  Were  taken  for  tbe  purchase 
money,  and  never  paid ;  that,  subsequent- 
ly, Richardson  &  ('o.  took  a  mortgage  on 
it,  to  secure  a  debt  that  Faulks  and  Rus- 
sell owed  to  them;  and  that,  after  this, 
appellant  took  possesHicn  of  the  property 
uuder  the  power  retained  in  the  notes  pre- 
viously given  for  tbe  same,  and  thereafter 
resold  it  to  Faulks,  and  took  the  notes 
which  were  read  as  evidence  for  the  pur- 
chase money,  and  retained  the  title  to  the 
property  in  itself  uutU  the  notes  were  ful- 
ly paid.  According  to  tbis  state  of  facts, 
appellant  became  entitled  to  th3  posses- 
sion of  the  property  when  Faulks  failed 
to  pay  the  notes  at  their  maturity.  But 
it  is  contended  that  appellant  walred  Its 
right  tn  the  property  when  .\dair  advised 
and  urg^d  Richardson  &  Co.  to  take  a 
mortgage  on  it  to  secure  them.  But  there 
is  no  evidence  of  a  waiver.  Richardson 
testified  that  when  the  propriety  of  tak- 
ing the  mortgage  was  dlscnssed  Adair 
took  from  his  saddle-bags  bis  note-sheet, 
and  showed  to  him  what  was  thendue  on 
the  machinery.  From  this  It  appears 
that  appellant  was  claiming  all  that  was 
due  It  on  tbe  property,  and  rellnqnished 
nothing.  Tbe  fact  that  Adalr  advised  the 
taking  of  the  mortgage  was  no  waiver. 
Faulks  had  an  Interest  he  conld  mortgage. 
Dedman  v.  Earle,  52  Ark.  164, 12  S.  W.  Rep. 
830.  There  was  nothing  In  tbe  taking  of 
the  mortgage  Inconsistent  with  the  rights 
of  the  appellant.  Both  could  co-exist. 
Richardson  &  Co.  do  not  pretend  to  say 
that  appellant  led  them  to  believe  that 
the  title  to  the  property  was  in  Faalks, 
or  that  it  waived  any  right  in  any  man- 
ner, except  by  advising  them  to  take  the 
mortgage.  This  was  tbe  only  fact,  it 
seems,  relied  on  by  tbero  to  defeat  a  re- 
covery by  tbe  appellant.  No  other  evi- 
dence was  adduced  to  show  a  waiver. 
This  being  tme,  there  was  no  evidence  to 
sustain  the  verdict. 

Tbe  Judgment  of  the  drenit  eoart  Is 
therefore  reversed,  and  tbe  eaaaa  to  re- 
manded tor  a  new  trial. 
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MuNDscBiBN  T.  State. 

{Suprtmit  Court  of  Arkamaa.    Jan.  80, 1893. ) 

liASTBB  AXn  Sbbtaxt— Enticixo  Awat  Bkktaxt 

— ISDICTMBST. 

1.  Hansf.  Dig.  {  4451,  makes  it  a  penal 
offense  to  nillfuUy  indace  a  laborer  or  a  renter 
to  leave  his  employer  or  the  place  rented.  Sec- 
tion 4442,  as  amended  by  Act  March  23.  1887, 
providea  that  contracts  for  labor  for  a  longer 
term  than  one  year  shall  be  void,  nnlees  in  writ- 
ing. HeiA  that,  where  defendant  was  charged 
with  iuducing  a  laborer  to  leave  his  employer, 
the  indictment  was  sufficient  which  alleged  that 
the  laborer  was  employed  for  a  year,  though  it 
did  not  allege  that  the  contract  was  in  writing. 

3.  A  charge  that  if  the  person  induced  to  leave 
rented  a  farm  from  the  agent  of  C,  and  was  to  make 
a  crop  and  have  full  control  of  the  farm,  he  would 
be  a  tenant,  but  if  be  was  to  occupy  the  farm  and 
cnlttvate  t£e  crop  under  the  management  of  the 
•gent  or  C,  and  receive  one-half  of  the  crop 
raised,  be  would  be  a  laborer,  correctly  stated 
the  rule  by  which  to  determine  whether  the  con- 
tract was  for  rent  or  for  labor. 

8.  From  the  evidenoe  It  appeared  that  the  per 
son  induced  to  leave  rented  the  farm  to  keep  nntt' 
be  bad  gathered  and  marketed  the  crop ;  tAat  he  was 
to  pay  one- half  of  all  he  made  as  rent ;  and  that  the 
agent  was  to  furnish  team,  tools,  and  feed,  but 
pay  nothing  for  making  the  crop.  Held,  that  the 
contract  was  for  rent,  and  that  the  evidence  did 
not  support  the  verdict  of  guilty. 

Error  to  circuit  court.  Perry  county ; 
RuFi'S  D.  Heakn,  JudKe. 

Indictment  against  D.  MondHCbien  for 
willfntly  inducing  Neal  Johnson  to  vinlate 
bis  contract  of  employment  with  one  J. 
Jacubaon,  as  the  agent  ot  Bertha  Cohn. 
Verdict  ot  gnilty,  and  Judgment  thereon. 
Motion  for  new  trial  denied.  Defendant 
appeaia.     Beversed.  • 

The  court  charged  as  follows:  "The 
Jnry  are  Instrncted  that  if  they  find 
from  the  evidence  in  the  case  that  Neal 
Johnson  rented  the  land  from  J.  Ja- 
eubson,  as  the  agent  of  Mrs.  Oobn,  and 
that  Neal  Johnson  was  to  make  a  crop 
on  said  land,  and  was  to  have  the  control 
and  management  of  the  farm,  and  was  to 
maua);e  and  control  the  farming  opera- 
tions on  said  land,  and  control  as  to  the 
manner  of  working  and  cultivating  said 
crop,  said  Neal  Johnson  wonid  then  be  a 
tenant,  and  not  a  laborer.  But  If  you  And 
from  the  evidence  that  said  Neal  Johnson 
was  to  occupy  the  place,  and  work  and 
cultivate  said  crop,  under  the  direction 
and  management  ot  Mrs.  Cohn,  or  her 
agent,  J.  Jacobson,  and  as  such  was  to 
receive  one-bitlf  of  tbe  crop  raised,  be 
would  then  be  a  laborer. " 

./  F.  Setlera,  for  appellant.  W.  E.  At- 
kinson, Atty.  Gbn.,  and  Cbas.  T.  Coleman, 
for  the  State. 

HeiaNOWAT,  J.  Tbe  statute  which  reg> 
nlates  tbe  liens  of  laborers  and  employers 
makes  It  a  misdemeanor  for  any  person  to 
wilirully  Interfere  with  nr  entire  away, 
or  knowingly  to  employ,  ur  induce  to 
leave  his  employer  or  tbe  place  rented, 
any  laborer  or  renter,  who  had  contract- 
ed ns  therein  provided,  before  the  expira- 
tion of  his  contract.  Mansf.  Dig.  §  4451. 
The  indictment  charges  that  the  defend- 
ant violated  tbis  statute  by  willfully  en- 
ticing away  and  knowingly  employing 
one  under  a  contract  to  labor  for  a  year, 
daring  the  term  of  the  contract.    A  de- 


murrer to  the  Indictment  was  Interposed 
upon  the  ground  Ihat  the  contract  of  em- 
ployment as  charged  was  for  a  year,  and 
it  was  nut  alleged  that  the  contract  was 
in  writing.  Tbe  original  act  provided 
that  contructs  for  labor  for  a  longer  term 
than  one  month  should  be  void,  unless 
made  in  writing,   (Id.  S  4442;)    but  this 

Srovislon  was  amended  by  the  act  of 
[arch  22, 18H7,  which  provided  that  such 
contracts  alone  as  should  be  made  for  a 
longer  term  than  one  year  need  be  in  writ- 
ing, (Acts  1S87,  p.  108;)  and, as  this  offense 
was  charged  to  have  been  committed  after 
the  amendment  became  operative,  this 
cause  Is  to  he  determined  according  to  the 
law  as  amended.  But  It  is  contended  that 
the  amendment  applies  only  to  the  section 
which  prescribes  bow  contracts  for  serv- 
Iceshall  be  made,  and  that,  as  It  makes  no 
reference  to  the  section  which  creates  the 
misdemeanor,  the  effect  of  fhe  latter  is 
unchanged.  This  reasoning  does  not  com- 
mand our  approval.  The  penal  clause, 
by  Its  express  terms,  extends  to  all  con- 
tracts made  In  tbe  manner  provided  by 
that  act.  The  amendatory  provision 
from  and  after  Its  passage  became  a  part 
of  the  act,  and,  in  Its  relation  to  the  other 
sections  of  the  act,  stood,  with  reference 
to  future  transactions,  as  though  tbe  act 
had  originally  been  enacted  In  the  amend- 
ed form.  Suth.  St.  Const,  p.  172.  By  its 
terms  a  contract  for  labor  or  service  for 
a  terra  ot  one  year  was  valid,  though  not 
In  writing,  and  all  contracts  valid  under 
the  act  are  within  the  protection  of  Its 
penal  provlMluns.  It  follows  that  it  was 
unnecessary  to  allege  In  the  indictment, 
or  to  prove  upon  tbe  trial,  that  the  con- 
tract was  In  writing. 

The  prayer  for  instruction  on  part  of  tbe 
defendants  was  violative  of  tbe  principle 
above  announced,  and  the  court  properly 
refused  It.  The  Instructions  given  upon 
that  point  correctly  declared  the  law,  and 
there  was  no  error  In  giving  them.  Tbe 
penal  provialons  of  the  statute  were  de- 
signed to  protect  alike  contracts  for  serv- 
ice and  for  rent  of  land;  but  tbe  indict- 
ment described  the  contract  in  thlscase  as 
a  contract  to  labor,  and  It  Is  a  familiar 
rule  that  crimes  must  be  proved  as 
charged,  and  It  was  therefore  necessary 
for  the  state  to  prove  In  this  case  that  tbe 
person  enticed  away  was  under  a  con-, 
tract  to  labor.  Proof  that  the  contract 
was  one  of  renting  would  not  follow  tbe 
allegation  or  Justify  a  conviction,  and 
the  court  correctly  charged  the  Jnry  to 
this  effect.  Tbe  charge  given  clearly  and 
correctly  stated  the  rule  by  which  to  de- 
termine whether  the  contract  proved  was 
a  contract  for  rent  or  for  labor,  and  the 
only  other  question  presented  Is  as  to  the 
sufficiency  of  the  proof  to  sustain  a  verdict 
of  guilty. 

The  prosecuting  witness  testified  that 
he  rented  the  place  to  the  party  enticed 
away,  to  keep  until  he  had  gathered  and 
marketed  the  crop;  that  the  former  was 
to  furnish  team,  tools,  and  feed,  and  the 
latter  was  to  pay  for  the  place,  team, 
tools,  and  feed  one-half  of  all  he  made  on 
tbe  place;  thattheformer  paid  nothing  for 
making  the  crop,  but  the  latter  paid  halt 
of  all  he  made  tor  tbe  rent  of  tbeJiind  am' 
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the  um  ut  the  team  and  toula.  There 
was  no  other  te«tlmony  as  to  the  terniH 
of  the  contract,  and  the  qaeattou  is 
whether,  upon  thin,  the  Jury  was  war- 
ranted in  finding  that  the  contract  was 
one  tor  Bervice,  or  coDld  havefoDud  only 
that  It  waa  a  contract  of  rental.  By  a 
contract  of  rental,  the  renter  acqairea  an 
IntorcHt  In  the  rented  place,  and  is  empow- 
ered to  control  it  as  well  as  the  labor  en- 
saxed  in  cultivating  it.  By  a  contract 
for  service,  the  laborer  acquires  no  inter- 
est  in  the  land,  and  cultivates  it  under 
the  orders  and  direction  of  hifi  employer. 
Tlnsley  v.  Craijce,  54  Ark.  346,15  S.  W.  Rep. 
8D7,  and  16  S.  W.  Rep.  670.  According  to 
the  evidence  of  the  prosecuting  wituess, 
the  premises  were  absolutely  enrrendered 
under  thecuntract,  and  be  retained  nucon- 
trol  over  them  or  the  service  of  the  other 
party.  The  contract  was  therefi»re  for 
rent,  and  not  for  service,  and  the  verdict  of 
the  ]nry  was  without  evidence  to  support 
it.  For  this  reason  the  court  should  have 
sustained  the  motion  tor  a  new  trial;  in 
other  respects  the  record  discloses  no  er^ 
ror.    Reverse  and  remand. 


Mob  RIB  ▼.  Cobs  et  td, 
{Buprtmt  Court  af  Arluiinjtat.  Jan.  80, 1893.) 
BSBACB  OT  Contract — Dauaobs. 
Plaintiffs  and  defendant  executed  a  oon- 
tract  by  which  tbe  latter  gave  his  note,  and  the 
former  agreed  within  six  weeks  to  sell  and  de- 
liver to  Dim  certain  cattle  at  spedflsd  prices, 
the  title  to  remain  in  plaintiffs  until  the  ooie 
should  be  paid.  Defendant  afterwards  notified 
plaintiffs  that  he  would  not  take  the  cattle;  and 
they,  without  any  actual  offer  to  deliver,  or  no- 
tice that  they  held  the  cattle  for  him,  sued  him 
for  the  contract  price,  and  money  expended  in 
feeding,  etc.  Held  that,  before  suing,  plaintiffs 
should  have  Informed  defendant  that  they  elected 
to  treat  the  contract  as  a  sale,  and  held  the  cat- 
tle subject  to  his  order;  not  having  done  which, 
their  rumedy  was,  not  for  the  contract  price  of 
the  c-ittle.  but  for  the  actual  damage  sustained 
by  defendant's  non-acceptance.  17  B.  W  Rep. 
848,  affirmed. 

On  rehearing. 

Mansfield,  J.  In  tbe  original  brief  of 
counsel  for  tlie  appellees  it  was  stated 
that  one  of  the  questions  presented  by  the 
record  of  this  case  was  whether  tbe  plain- 
till  could  sue  for  tbe  contract  price.  It  is 
'now  argued  in  support  of  the  motion  fur 
a  rehearing  that  the  opinion  formerly  de- 
livered reverses  the  judgment  below  lor  an 
error  not  assigned  in  the  motion  for  a 
new  trial.  The  court's  charge  to  tbe  jury 
consisted  of  (our  instructions,  and  tbe  rec- 
ord shows  that  the  giving  of  each  Instruc- 
tion wus  separately  stated  as  a  ground 
for  the  defendant's  application  for  a  new 
trial.  On  the  facts  recited  in  the  Ist.  2d, 
and  3d  instructions  the  jury  were  charged 
that  the  plaintiffs  werp  entitled  to  recover 
the  contract  price  of  the  cattle,  and  also 
the  cost  of  keeping  them,  from  tbe  date  of 
bringing  this  suit.  .  Our  ruling  was  that 
on  such  facts  the  recovery  of  the  plaintiffs 
should  be  limited  to  the  actual  damages 
sustained  by  tbe  defendant's  non-accept- 
ance of  the  cattle,  and  that  the  measure 
of  damages  fixed  by  tbe  court's  charge 
was  Incorrect    As    tbe    opinion    states 


that  the  reversal  was  because  of  the  error 
thus  indicated  in  the  court's  charge,  we 
thinlc  it  sudiclently  appears  that  our  decis- 
ion was  made  upon  a  question  properly 
presented  by  the  defendant's  appeal. 

In  the  argument  on  which  the  canse 
was  submitted  the  contention  of  the  ap- 
pellees was  thatthe  facts  of  this  case  war- 
ranted them  in  pursuing  either  one  ol  the 
three  remedies  stated,  as  loilows:  (1) 
They  could  retain  the  property  for  tbe 
vendee,  and  sue  him  for  the  price;  (2)  act- 
ing as  agent  for  the  vendee,  they  could  sell 
the  property,  aud  recover  the  difference  i>o- 
tween  the  price  received  (or  it  and  the 
price  agreed  to  be  paid;  (3)  they  could 
Iceep  the  property  as  their  own,  and  re- 
cover the  difference  between  the  marlcet 
price  tit  the  time  and  place  ol  delivery  and 
tbe  contract  price.  It  was  admitted, 
however,  that  tbe  decisions  are  not  in 
harmony  as  to  tbe  measure  of  damages  in 
actions  like  this,  and  that  some  of  the 
American  courts  have  followed  the  rule 
laid  down  Dy  Mr.  Benjauiin,  and  support- 
ed by  the  weight  ol  authority  in  England, 
that  for  tbe  vendee's  non-acceptunce  of 
goods  the  vendor  "can  only  recover  tbe 
damages  he  has  Bustaijied,  not  tbe  price 
of  the  goods."  2  Ben].  Sales,  117.  The 
doctrine  contended  for  by  the  appellees  is 
approved  by  Mr.  Parsons  in  his  work  on 
Contracts.  8  Pars.  Cont.  (7th  Ed.)  210. 
Mr.  Tiedeman,  in  his  treatise  on  Sales, 
also  says  that  the  prevailing  rule  in  Amer- 
ica seems  to  be  that  where  the  goods  have 
been  tendered  In  strict  conformity  to  the 
contract,  and  refused,  the  seller  may  con- 
sider them  the  property  of  the  buyer,  and 
recover  the  contract  price.  But,  after  re- 
ferring to  the  rnle  obtaining  in  the  En- 
glish courts,  he  adds  that  "  It  is  very  lilcely 
that  most  of  the  American  cases  are  really 
exceptions  to  the  general  rule,  which  are 
recognised  becauMe,  on  account  ot  the 
peculiar  circumstances  of  the  particular 
case,  a  judgment  for  the  difference  be- 
tween tbe  market  value  and  tbe  contract 
price  would  not  be  an  ample  remedy." 
Tied.  Sales,  §  38.3.  In  Walt's  Actions  ft 
Uefenses  the  general  rule  deduced  from  tbe 
decisions  is  that  where  tbe  seller  offers  to 
perform  the  contract,  but  the  property  in 
the  goods  still  remains  in  him,  bis  only 
'remedy  for  the  buyer's  non-acceptance  is 
to  sue  fur  the  actual  damages  thereby  sus- 
tained. Volume  5,  p.  60t>.  In  Harkness  ▼. 
Rnssell,  118U.  S.  663.7  Sup.  Gt.  Rep.  61, 
Mr.  Justice  Bradlbt,  speaking  of  execu- 
tory and  conditional  contracts  lor  the 
sale  ol  personal  proper tjF,  said:  "Upon 
an  agreement  to  sell,  it  the  purchaser  tails 
t4i  exe<:ute  his  contract,  the  true  measure 
oT  damages  for  its  breach  is  tbe  difference 
between  tbe  price  ol  the  goods  agreed  on 
and  their  value  at  the  time  of  the  breach 
or  trial.  •  ♦  ••»  Whether,  in  our  jadg^ 
ment,  such  is  the  rule  establisbnd  by  the 
authorities,  we  did  not  find  it  necessary 
to  say;  and  the  opinion  does  not  indicate, 
as  counsel  have  assumed,  an  approval  of 
the  rule  contended  for  by  tbe  appellees. 
With  reference  to  their  contention,  we 
said,  in  Bubstance.  that  if  it  wereconceded 
that  on  the  deleudant's  non-acceptance  of 
the  cattle  a  right  accrued  to  the  plaintiffs 
I  to  treat  the  contract  as  an  absolute  sale. 
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and  8ue  for  tbe  contract  price.  It  was  In- 
4-unibcDt  upon  them  to  inform  tbe  defend- 
ant of  their  election  to  pnrsuetbat  course. 
We  were  unable  to  find  in  the  record  any 
evidence  that  such  election  was  made  prior 
to  the  day  when  tbe  suit  was  commenced, 
and  we  held  that  it  was  then  too  late  to 
make  It.  But  we  did  not  rule,  as  counsel 
faave  stated  in  argument,  that  tbe  plain- 
tiffs niisht  have  recovered  tbe  contract 
price  if  tbe.v  had  given  a  formal  notice  of 
tbeir  pur^iose  to  hold  tbe  cattle  as  belong- 
tng  to  tbe  defendant.  Tbe  evideuce  doea 
bot  show  that  any  notice  whatever  of 
such  purpose  was  given,  nor  that  any> 
thing  was  done  which  could  be  treated  as 
aconstrnctivedelivery  of  the  cattle.  With- 
out sncb  delivery,  it  was  clear  to  ns  that 
no  title  had  vested  in  tbe  defendant  at  tbe 
time  tbe  suit  was  brought;  and,  as  he 
wae  not  then  In  the  posHesslon-  of  the 
property,  tbe  election  of  the  plaiatlllB 
to  treat  the  sale  as  absolute  conid  not, 
we  thought,  bave  the  effect  to  divest 
them  of  title.  But  the  acquisition  of  the 
title  to  the  cattle  was  the  consideration 
for  tbe  execution  uf  tbe  note  sued  on, 
and  the  right  tu  recover  the  amount  of 
tbe  note  as  a  debt  did  not  exist  unless  tbe 
sale  bad  become  absolute.  Harvester 
W'orka  v.  Hally,  27  Minn.  495.  8  N.  W. 
Bep.697;  Bank  v.Armstrong,  25  MInn.630; 
HIne  V.  Boberts,  ^  Conn.  271;  Bailey  v. 
Hervey.  135  Mass.  172;  McKea  v.Merrifleld, 
48  Ark.  160,  2  S.  W.  Bep.  780;  Bailey  ▼. 
Smith,  43  N.  H.  141. 

In  an  instroction  given  by  request  of  tbe 
plalntitf  tbe  ]nry  were  told  that.  U  tbeir 
verdict  was  against  tbe  deiendant,  it 
should  embrace  the  costs  of  keeping  tbe 
cattle  alter  the  day  on  wlilcb  tbe  suit 
was  brought.  It  thus  appears  that  in  tbe 
trial  court  there  was  no  contention  that 
the  cattle  became  tbe  property  of  the  de- 
fendant at  any  earlier  date.  But  we  un- 
derstand the  contention  now  to  be  that 
the  mere  offer  to  deliver  them  was  equiva- 
lent to  a  declaration  that  they  would  be 
held  for  the  defendant.  But  that  offer 
was  made  under  a  contract,  by  tbe  terms 
of  which  the  delivery  of  tbe  cattle  was  to 
be  only  conditional;  and  if  tbe  defendant 
had  accepted  them  the  title  would  have 
remained  in  tbe  plaintiffs,  who  had  ex- 
pressly reserved  It  until  the  payment  of 
the  purchase  money.  Herring  v.  Hoppock, 
15  S.  Y.  411. 

The  case  of  McBae  v.  Merrlfleld,  48  Ark. 
160.  2  S.  W.  Bep.  780,  is  cited  to  sustain 
the  ruling  of  the  circuit  court.  That  was 
an  action  of  replevin  brought  by  tbe  orig- 
inal vendor  against  a  pnrchaser  from  bis 
vendee  to  recover  property  delivered  un- 
der a  conditional  sale.  No  question  such 
as  arises  here  was  ruled  upon  there.  It 
was  said,  however,  by  Chief  Justice  Cock- 
KILL,,  who  delivered  the  opinion  of  tbe 
court,  that,  altbnngh  the  absolute  rela- 
tion of  debtor  and  creditor  Is  not  cre- 
ated bj  a  conditional  sale,  the  seller 
may,  when  the  condition  is  broken,  "elect 
to  reclaim  his  property,  or  treat  tbetraua- 
actlon  as  a  sale,  and  bring  an  action  for 
tbe  agreed  price."  That  such  is  the  law 
we  entertain  no  doubt.  But  it  was  not 
•aid  that  tbe  rnle  stated  by  the  chief  Jus- 
tice vran  applicable  to  cases  where  the  act- 
T.188.w.no.5— 25 


I  ual  possession  of  the  property  remains 
with  the  vendor.  Where  It  has  been  de- 
livered to  tbe  vendee  tbe  vendor  waives 
bis  rigbt  of  reclamation,  and  aifirma  the 
contract  as  an  absolute  sale  by  suing  for 
the  agreed  price.  Bailey  v.  Hervey,  186 
Mass.  172.  Tbe  vendee  having  the  poraea- 
sion  of  the  property,  and  tbe  title  being 
thus  passed  to  him  by  tbe  affirmance  of  the 
sale,  he  is  without  ground  on  which  to  re- 
sist a  recovery  of  tbe  price.  He  has  him- 
self affirmed  the  sale  by  enjoying  tbe  use 
of  the  property,  and  cannot  in  such  case 
complain  that  tbe  vendee's  election  to 
sue  for  the  price  has  not  been  made  sooner. 
But,  where  the  vendor  baa  never  parted 
with  the  possession  of  the  property,  he 
waives  no  right  to  reclaim  It  by  vuing  for 
tbe  price;  and  bis  suit  is  not,  therefore,  an 
affirmance  of  the  sale.  Without  such 
affirmance  tbe  promise  to  pay  the  price 
would  be  without  consideration  to  sup- 
port it,  and  the  price  could  uot  be  recov- 
ered as  a  debt.  We  might  then  have 
placed  our  ruling  upon  tbe  ground  that 
there  was  never  any  change  In  tbe  actual 
possession  of  the  cattle.  But  it  was 
thought  unnecessary  to  go  beyond  hold- 
ing that,  if  the  plaintiffs  bad  a  right  of 
election  to  treat  the  transaction  as  a  sale, 
it  was  waived  by  the  failure  to  exercise  It 
within  a  reasonable  time.  If,  as  their 
counsel  insist,  two  or  more  inconsistent 
courses  of  action  were  open  to  their  adop- 
tion, the  nature  of  the  property  required 
them  to  elect  without  unitecessary  delay 
which  they  would  pursue.  Bailey  v.  Her- 
vey, supra.  See,  also.  Fry  v.  Shehee,  66 
Oa.  209.  If,  without  notice  that  the  cat- 
tle were  held  at  tbe  defendant's  risk,  the 
plaintiffs  could  keep  them  for  over  four 
months  after  the  refusal  to  accept  them, 
and  sue  for  tbe  contract  price  after  more 
than  100  of  them  bad  died,  we  can  see  no 
obstacle  to  a  suit  for  the  price  at  tbe  end 
of  a  year,  and  after  the  loss  of  the  entire 
herd.  -The  motion  for  a  rehearing  is  over- 
ruled, and  the  Judgment  of  reversal  here- 
tofore set  aside  will  be  re-entered. 


Catholic  Kniqhtb  of  America  v.  Ktjbn 

et  ah 

(Supreme  Court  ef  Tenneteee.    7eb.  18, 1893.) 

Inbdbancb— MttTUAL  Benbfit  —  Cbanob  or  Bt- 

LaWS  — RlOHTB    or    BeKBFICIABT  — BSQDKST    TO 
CkEDITOR — IXBURABLB  InTBRBST. 

1.  Where  tbe  by-laws  of  a  mntaal  benefit  aa- 
soclatton  provide  that  the  assured  shall  not  aulv 
Btitute  a  new  beneficiary,  except  "with  the  con- 
sent of  the  beneficiary, "  but  the  oonstltution  de- 
clares all  by-laws  subject  to  amendment,  and 
subseqaently  said  by-law  is  amended  so  that  a 
new  beneficiary  may  be  substituted  without  tbe 
first  beneficiary's  consent,  tlie  l>eneficiary  of  a 
certificate  issuM  tiefore  tbe  amendment,  wbo  is 
not  a  party  to  the  contract  has  no  vested  rights 
therein,  and  oaonot  complain  if  the  assured,  with- 
out bis  consent,  select  a  new  beneficiary. 

9.  A  benefit  certificate,  payable  to  the  assured, 
is  subject  to  bequest  by  bim. 

S.  The  rule  that  a  benafioiary  oan  receive 
only  the  amount  ol  bis  insurable  interest  in  the 
insured  does  not  apply  to  a  bequest  of  insurance 
bv  a  debtor  to  a  creditor,  since  in  such  oases  the 
beneficiary  takes  by  tbe  will,  and  not  by  virtue 
of  any  insurable  interest 

Appeal  from  chancery  court,  Davidson 
county:  Andrgw  Alijson,  Chaqcellor. 
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BID  of  interpleader  by  the  Catbolie 
Knisbtn  of  America  against  C.  B.  Kubn 
and  'William  Huppert.  Judgment  for 
Kobn.    Hnppert  appeals.    Afflrmed. 

J.  W.  Boaner,  for  appellant,  Hnppert. 
Bryan  &  Cartwrlgbt,  for  appellee,  Kubn. 

Caldwrll,  J.  ThiR  In  a  bill  of  inter- 
pleader filed  by  the  Catbolln  Knights  of 
America,  a  mutual  benefit  araociation, 
against  C.  B.  Kubn  and  William  Huppert, 
to  have  the  court  determine  which  of  the 
two  defendants  Is  entitled  to  the  proceeds 
of  a  $2,000  benefit  certlficatelssued  by  com- 
plainant to  Peter  Huppert,  deceased,  up- 
on bis  life.  At  diBerPUt  times,  during  his 
membership  in  tbeasaoclatioD,  Peter  Hup- 
pert held  two  of  Its  benefit  certificates, — 
one  issued  April  18,  1882;  the  other,  Jane 
2S,  1887.  The  first  one  was  payable,  on  Its 
face,  to  defendant  William  Huppert,  a 
brother  of  the  assured ;  hut,  after  running 
about  Ave  years,  it  was  voluntarily  sur- 
rendered by  Peter  Hnppert,  and,  at  his 
instance,  the  second  one  was  issued,  in 
Its  stead,  payable  to  the  assured  himself, 
as  beneficiary.  This  second  certificate 
the  assured  bequeathed  to  the  other  de- 
fendant, C.  B.  Kuhn,  charged  with  certain 
debts  and  trusts  mentioned  In  bis  will. 
After  the  death  of  Peter  Huppert,  each  of 
the  defendants  claimed  the  $2,000.  There- 
apon  this  bill  was  filed,  and  the  defend- 
ants became  the  active  and  adverse  par- 
ties In  the  litigation.  William  Huppert, 
in  bis  answer,  averred  that  be  tuotE  a 
vested  Interest  in  the  first  certlflci>te,  of 
which  be  could  be  deprived  only  by  his 
consent, and  that  the  attempted  changeln 
the  beneficiary  was  illegal  and  void,  be- 
cause made  without  his  consent.  Kuhn, 
answering,  insisted  that  the  change  was 
authorized  by  the  law  of  tbe  order,  that 
it  was  regularly  made,  and  that  he  was 
entitled,  under  the  will,  to  receive  tbe 
fund.  Tbe  cba  ncellor's  decree  was  In  favor 
of  Kubn,  and  Huppert  appealed. 

The  constitution  and  by-laws  of  the 
order,  so  far  as  applicable,  entered  Into 
and  formed  parts  of  the  contract  with 
Peter  Huppert.  Those  laws,  in  connec- 
tion witb  the  words  of  the  certificate,  con- 
stituted tbe  contract  of  Insurance,  in  its 
proper  and  legal  sense.  Bac.  Ben.  Soc. 
SS  iei>  184, 185.  Though  not  stated  In  so 
many  words,  this  rule  of  construction  was 
recognized  and  applied  by  this  court  in 
Tennessee  Lodge  v.  Ladd,  5  Lea,  720,  721. 
Tlie  language  of  the  first  curtiflcate,  with 
reference  to  the  member's  right  to  change 
beneficiaries,  is  as  follows:  "Said  Peter 
Huppert  shall  have  the  right,  during  his 
membership  in  the  order,  to  surrender  this 
certificate  and  receive  a  new  one;  and 
may  substitute  another  benefic!ary  or 
beneficiaries  therein,  if  be  so  desires,  by 
complying  with  the  laws  of  the  order  up- 
on this  subject."  "The  laws  of  theorder" 
then  existing  prescribed  the  mode  of  sub- 
Btitution,  and  authorised  it  to  be  made 
only  "  with  the  consent  of  the  b<»neflclary 
indoi-sed"  on  the  certificate  surrendered. 
In  this  case  It  turns  out,  as  a  matter  of 
fact,  that  William  Huppert,  tbe  beneficia- 
ry in  the  first  certificate,  not  only  did  not 
consent  to  the  change  in  the  manner  pre- 
•crtbed.  but  be  had  no  notice  whatever 


that  a  change  was  contemplated,  and 
never,  in  any  way.  assented  to  tbe  issu- 
ance of  tbe  second  certificate.  Therefore 
It  would  seem,  nothing  else  appearing, 
that  he  was  not  bound  by  the  change; 
and  that  tbe  second  certificate  was  Illegal 
and  void,  because  Issued  without  tbe  req- 
uisite authority.  But  there  was  another 
law  of  the  order  which  likewise  formed 
an  important  part  of  tbe  contract;  and 
that  was  that  any  of  its  laws  might  "be 
amended  at  any  regular  meeting  of  the 
supreme  council."  That  provision,  as 
well  aa  the  one  allowing  a  change  only 
"with  the  consent  of  the  beneficiary,"  is 
to  be  considered  in  connection  with  the 
words  of  the  certificate;  it,   too,  was  a 

gart  of  the  contract,  in  which  William 
[uppert  was  named  as  beneficiary. 
From  this  It  follows,  necessarily,  that  be, 
as  beneficiary,  had  no  fixed  and  unaltera- 
ble rights;  and  none  that  be  could  make 
so  by  simply  failing  or  refusing  to  consent 
to  the  substitution  of  another  beneficia- 
ry In  his  stead.  All  bis  rights  were  sub- 
ject to  the  order's  reserved  power  of 
amendment. 

The  contract,  as  gathered  from  the 
terms  of  the  certificate  and  the  laws  of  the 
order  applicable  thereto,  was  (1)  that.  In 
case  Peter  Huppert,  tbe  assured,  should 
die  before  changing  the  beneficiary,  Will- 
iam Huppert   should    receive  ihe   $2,000; 

(2)  that  a  change  of  beneficiary,  as  the 
law  then  existed,  could  be  legally  effected 
ouly  by  and  with  the  consent  of  William 
Huppert,  Indorsed  on  tbe  certificate;  and 

(3)  that  tbe  existing  requisites  to  a  valid 
change  of  beneficiary  weru  subject  to 
amendment  by  action  of  tbe  supreme 
council  of  the  order  issuing  tbe  certificate. 
Subsequently,  in  May,  1886,  tbe  supreme 
council,  in  exercise  of  that  reserved  right, 
did  amend  the  law  relating  to  the  substi- 
tution of  one  certificate  for  another  une, 
so  as  to  authorise  a  change  of  beneficiary 
without  the  consent  of  the  beneficiary 
named  inthd  certificate  surrendered.  Two 
years  after  that  amendment,  and  in  strict 
conformity  to  tbe  requirements  of  the  law 
as  amended,  the  first  certificate  taken  out 
by  Peter  Huppert  was  surrendered,  and 
the  second  one  issued  in  Its  room  and 
stead.  Thus  the  first  certificate  ceased  to 
have  any  legal  existence,  and  tbe  second 
one  came  into  full  force  and  virtue.  By 
tbe  sijbstitution,  the  conditional  or  con- 
tingent right  of  William  Hnppert,  as  ben- 
eficiary, was  entirely  extinguished,  and 
the  order  became  bound  according  to  tbe 
terms  of  the  second  certificate,  which  was 
outstanding  and  in  tbe  hands  of  tbe  as- 
sured at  the  time  of  his  death.  This  con- 
clusion is  inevitable,  when  it  is  considered 
that  the  laws  of  the  order  are,  by  implica- 
tion, Imported  into  and  made  parts  of  tbe 
contract.  Byrne  v.  Casey,  (Tex.  Sup.)  8 
S.  W.  Rep.  S8,  is  a  case  precisely  in  point. 
There,  as  here,  the  question  was  upon  a 
substituted  certlficatelssued  by  the  Cath- 
olic Knights  of  America,  tbe  change  hav- 
ing been  made  without  tbe  consent  of 
tbe  beneficiary  named  in  tbe  first  certifi- 
cate, but  after  an  amendment  dispensing 
with  the  necessity  of  such  consent.  The 
substitution  was  held  to  be  legal,  and  to 
deprive  the  first-named  beneflciacv  oi  all 
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tight  of  participation  In  the  fund.  See, 
also,  to  BubHtautlally  the  same  effect, 
Richmond  v.  Jobnaon,  28  Minn.  449,  10  N. 
W.  Rep.  596 ;  Barton  v.  Association,  6S  N. 
H.  635.3  AU.  Rep.  627;  Bac.  Ben.  Soc.  9S 
3U5-307;  SchllUnger  t.  Boea,  (Ky.)  3  S.  W. 
Rep.  427. 

The  second  certificate  before  us,  being 
payable  on  its  face  to  Peter  Huppert,  the 
anaured,  was  a  part  of  his  property,  and, 
as  8Qch.  subject  to  dlHpositlon  by  will. 
Rison  V.  Willterson,  3  Rneed,  665;  Will, 
lama  r.  Corson,  2  Tenn.  Cb.  269;  Weil  v. 
Trafford,  8  Tenn.  Cb.  108:  Tennessee 
Lodge  r.  Ladd.  5  Lea,  72t.  Having  been 
bequeathed  to  defendant  Kohn.he  became 
the  lawful  owner  ol  It,  and  is  entitled  to 
receive  its  proceeds,  sahject  to  the  debts 
and  trnsts  mentioned  in  the  will. 

Applicants*  contention  that  Kuhn  can. 
at  most,  take  only  a  sofflcieocyof  the  fund 
to  pay  debts  dne  him,  on  the  ground  that 
such  sum  was  the  measure  of  his  insurable 
interest  in  the  deceased,  is  not  well  made. 
The  rule  of  law  invoked  has  no  place  in  a 
case  like  thici.  Kuhn  takes  the  fund,  not 
becaose  of  any  insurable  Interest  In  the 
life  of  Peter  Huppert,  but  alone  as  legatee 
or  beneficiary  under  his  will.    Affirm. 


Coal.  Cbrkk  Min.  Co.  t.  Davis. 
{Sujrreme  Court  ctf  Ttuvnutet.   Bept  Term,  1891. ) 
llAvna  AHD  Bbrvaxt — AsacMFTioir  or  Risks— 

MlXIVO— BnrrOCATIOX— FAI.t,OW.SBBVAIITB— Ap- 

FUOtsiuTT  or  Ikstkuctions. 
L  A  miner  who  had  diarge  of  the  ventlla> 
tlon  of  a  mine,  and  whose  duty  it  was  to  attend 
a  f  omaoe  inside,  and  to  guard  certain  wooden 
baildinga  at  the  entrance,  containing  the  engine 
and  machinery,  was  suliocaied  by  smoke  occa- 
sioned oy  the  homing  of  the  said  buildings. 
There  were  two  entrances  to  the  mine,  and  the 
other  miners,  when  they  olMerved  tlie  smoke, 
were  able  to  make  their  escape.  The  tamaoe, 
however,  which  the  deceased  was  attending,  was 
so  sitaaied  that  his  escape  was  cut  off.  The 
proof  showed  that  many  well -managed  companies 
Qsed  outside  baildlngs,  constructed  of  wooc,  and 
located  as  these  were  located ;  and  that  the  state 
inspector  of  mines  had  often  inspected  this  mine, 
and  made  no  complaint,  fieid,  that  the  deceased 
most  be  taken  to  have  assumed  the  rislcs  inci- 
dent to  these  buildings. 

2.  The  fact  that  t£reats,  which  had  not  been 
communicated  to  the  mine  owners,  had  been  made 
b;  a  disappointed  contractor,  did  not  require  the 
dn^  of  special  diligence  to  guard  against  fire. 

3.  The  deceased  and  the  engineer,  neither  of 
whom  had  any  control  over  the  other,  were  fel- 
low-servants,  and  the  mine  owners,  therefore, 
were  not  liable  for  injories  resulting  to  the  de- 
ceased from  the  negligence  of  the  engineer. 

4.  The  doctrine  that  where  employes  are  in 
dilferent  departments  of  service  the  fellow- 
servant  mle  does  not  apply,  has  no  application 
in  Uiis  state  except  as  to  railroad  companies. 

6.  In  an  acUon  by  a  servant  against  a  master 
(or  injnries,  where  there  is  no  evidence  that  the 
injury  was  occasioned  by  the  negligeDoe  of  a  su- 
perior, having  control  of  the  plaintiff,  the  trial 
Judge  should  not  charge  upon  the  effect  of  such 
negligence,  as  tba  charge  can  only  tend  to  con- 
fase,  and  will.  In  effect,  leave  the  Jury  to  deter- 
mine the  law  for  tbemselyes. 

A.  Aete  1831,  declaring  that  a  fnmaoe  shall 
not  be  naed  inside  a  mine  "where  the  coal- 
breaker  and  chute  buildings  are  built  directly 
over  and  covering  the  top  of  the  shaft  for  the 
por^loee  of  producing  a  hot  up-cast  of  air, "  ap- 
plies only  where  the  ooal  Is  taken  out  by  a  shaft, 


and  not  where  it  Is  removed  throngh  thorliontsl 
entry. 

Appeal  from  circuit  court,  Anderson 
county;  W.  R.  Hicks.  Judge. 

Action  by  Mary  Da  via  against  the  Coal 
Creek  MlDlng  Company  to  recover  for  the 
death  of  her  husband  while  in  the  employ 
of  the  defendant.  There  was  Judgment 
for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

HendenoD  A  Joarolman  and  Sawyers  Jt 
Toua/r,  for  appellant.  Fowler  A  Welcker, 
for  appellee. 

LuBTON,  J.  Mary  Davis  baa  recovered  a 
Judgment  against  the  Coal  Creek  Mining 
Company  for  the  death  of  her  husband, 
Evan  Davis,  through  alleged  negligence 
of  that  company.  In  whose  service  be  was 
at  the  time  of  death.  At  a  former  term 
a  recovery  in  her  favor  was  reversed. 
Judge  TcBNEY  delivering  the  opinion, * 
upon  the  ground  that  there  was  no  evi- 
dence of  negligence.  Deceased  met  his 
death  from  suffocation,  the  result  of  smoke 
being  carried  into  the  mine  where  he  was 
at  work.  In  support  of  appellee's  Judg- 
ment, very  full  and  earnest  argument  has 
been  made.  It  Is  Insisted  that  certain 
buildings  outside,  but  at  main  entrance, 
of  the  mine  were  negligently  located,  and 
Improperly  constructed.  The  mine  was 
worked  by  means  of  horisontal  entry  on 
the  side  of  the  mountain.  This  entry  was 
likewise  tbe  initiate  air^ way.  The  venti- 
lation of  the  mine  was  accomplished  by 
means  of  a  furnace  placed  at  terminus  of 
out-take  air  passage.  Above  this  furnace 
was  an  open  phaft,  throngh  which  an  up- 
blast  of  hot  air  was  continually  passing 
out.  The  draught  tbos  produced  caused 
a  current  of  fresh'air  to  flow  into  the  mine 
through  the  entry,  which  then  permeated 
all  the  passages  and  chambers,  thence  in- 
to  tbe  out-take  air  passage  to  the  point 
where  furnace  was  located,  and  oat 
through  open  shaft.  This  out-take  air- 
way  was  to  the  left  of  entry  of  mine, 
and  parallel  with  it.  At  tbe  terminus  the 
furnace  was  located,  and  this  air  passage 
was  connected  with  the  entry  by  a  side 
passage,  used  by  Evan  Davis  ai«  furnace- 
man.  This  was  kept  closed  by  doors, 
that  the  in-take  of  air  might  be  forced  en- 
tirely through  the  mine  before  passing  in- 
to tbe  out-take  air  passage.  By  way  of 
this  side  passage  it  was  only  about  160 
feet  from  Davis*  post  of  duty  at  tbe 
furnace  to  the  entrance  of  the  mine  at 
principal  entry.  To  keep  up  the  fire  In 
thin  furnace  was  the  principal  duty  of  de- 
ceased. This,  however,  consumed  but  lit- 
tle of  his  time,  and,  being  so  near  the 
mine  entry,  be  was  charged  with  tbe  duty 
of  watching  this  entry,  and  keeping  loi- 
terers away  from  the  bouses  Just  outside. 
Outside  this  mine,  and  connected  with  the 
entry,  were  tbe  oil-house,  engine-house, 
and  shed  over  mouth  of  entry.  By  the 
burning  of  these  buildings  smoke  was  car- 
ried into  the  mine,  which,  after  permeating 
the  mice,  at  last,  by  the  out-take  draft, 
reached  the  furnace,  and  suffocated  de- 
ceased. His  outlet,  as  before  stated,  was 
by  a  side  passage  Into  tbe  In-take  alr- 


>No  opinion  filed. 
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way;  bnt,  as  tbis  was  flrat  fllled  with 
Bmoke,  bU  escape  was  cot  oft  before  be 
was  aware  of  the  In-take  of  smoke. 

Tt  Is  or^ed  tbat  these  baildinura  were  ol 
wood,  and  they  should  not  have  been 
located  so  near  the  entry.  This  mine  had 
been  frequently  Inspected  by  the  state  In- 
spector of  mines,  and  by  him  passed  as 
properly  constructed.  It  is  true  that  be 
does  say,  as  is  most  apparent,  tbat,  if 
tbeybadbeeuofnon-corabnstlble  material, 
the  danger  of  fire  would  have  been  avoid- 
ed.  But  tbls  would  be  equally  true  as  to 
the  timbers  used  Inside  the  mine  as  sup- 
ports. The  burning  of  such  timbers 
would  have  probably  produced  the  same 
result,  yet,  if  wooden  supports  are  com- 
monly used  for  such  work  in  well-man- 
aged mtups,  the  law  would  not  predicate 
negligence  upon  failure  to  use  non.com- 
bustible  supports.  Wooden  buildings  for 
the  outside  machinery  of  such  mines  were 
used  by  well-managed  companies,  accord- 
ing to  the  proof.  If  these  buildings  bad 
been  further  from  the  entry  the  danger 
from  smoke  in  case  of  Are  would  have 
been  diminished.  But  this  danger  was 
minimum.  There  were  two  outlets  to 
this  mine,  and,  when  smoke  was  observed 
as  coming  in  from  main  outlet,  it  was 
▼ery  easy  for  the  miners  to  leave  the  mine 
by  an  independent  outlet.  This  was  nut 
so  as  to  Do  vis,  tor,  in  case  he  remained  at 
bis  furnace  until  the  smoke  reached  iiim 
there,  Ills  escape  would  be  cut  off,  as  b^ 
fore  stated.  But  one  man  of  all  the  great 
force  in  the  mine  was  to  any  extent  con- 
cerned as  to  where  these  buildings  were 
located,  and  his  duty  called  btm  outside 
frequently  enough  to  enable  him  to  ob- 
serre  what  was  going  on  at  these  build- 
lnt;s.  The  mine  Inspector  did  not  com- 
plain of  location  of  these  buildings,  and 
Rtates  that  many  well-located  mines  were 
located  as  here.  But,  aside  from  all  this, 
Davis  was  an  old  miner,  thoroughly  ac- 
quainted with  this  mine,  and  aware  of 
the  character  and  location  of  these  bnlld- 
Ings.  With  all  his  experience  and  knowl- 
edge be  must  be  taken  to  have  willingly 
engaged  in  the  service  of  this  company, 
and  have  taken  upon  himself  the  risks  in- 
cident to  these  buildings  Being  in  charge 
of  the  TeutUation  of  this  mine,  he  was 
peculiarly  aware  of  the  effect  of  an  in-take 
of  smoke,  reHultiug  from  the  barnlng  of 
these  buildings.  He  was  necessarily 
aware  that  this  smoke  would  only  reach 
him  after  permeating  and  fliling  all  the 
passages  and  chambers  of  the  mine,  and 
that  his  escape  would  then  be  cut  off. 
This  danger,  while  a  sligbt  one,  was,  in 
the  nature  of  things,  more  apparent  to 
him  than  to  any  other  servant  of  the 
company.  His  honor  properly  charged 
the  Jury  upon  the  effect  of  his  knowledge, 
and  we  must  assume  that  the  judgment 
is  not  predicated  upon  any  negligence  in 
this  regard. 

It  is  not  insisted  tbat  the  barnlng  of 
these  buildings  was  due  to  the  negligence 
of  tbe  eng:lneer  in  control  of  the  engine 
and  engine-house.  This  engineer  is  shown 
to  bave  been  a  prudent,  canrfal,  and  skill- 
ful man.  He  was  well  known  to  Davis. 
Tbeir  duties  brought  tbem  much  in  con- 
tact.   We  baye  searched   tbis  record  in 


vain  for  satisfactory  evidence  of  negllgenee 
upon  the  part  of  this  man.  But  if  it  be 
admitted  that  there  is  evidence  from 
which  different  minds  may  draw  different 
results  as  to  negligence  of  this  engineer  in 
management  of  his  furnace  flre.  then  we 
reach  tbe  question  as  to  whether  appel- 
lant Is  in  law  responsible  for  an  injury  re- 
sulting to  deceased  from  negligence  of  tbis 
engineer.  Were  the  deceased  and  the  en- 
gineer fellow-servants ?  When  oneengages 
in  the  employment  of  another  for  compen- 
sation, be  takes  upon  himself  the  risks  and 
perils  ordinarily  Incident  to  the  perform- 
ance of  such  service.  One  of  these  risks 
and  perils  so  assumed  is  tbat  resulting 
from  the  carelessness  and  negligence  of  the 
other  servants  In  the  same  employment. 
This  is  a  general  rule  of  tbe  common  law, 
and  the  common  law  Is  in  forcein  tbis  state, 
unless  changed  by  statute.  This  common- 
law  rule  has  been  limited  by  respectable 
authority  in  one  or  more  particulars, 
which  it  becomes  necensary  to  consider  iu 
order  to  determine  whether  this  case  is 
affected  by  tbem.  The  first  of  thesi*  lim- 
itations is  that,  if  tbe  servant  has  been  in- 
jured by  the  neglignnce  of  a  superior  serv- 
ant having  a  right  to  control,  and  while 
exvcuting  the  order  of  such  superior,  about 
a  matter  in  which  the  superior  had  a 
right  to  control,  then  such  superior  serv- 
ant is  to  the  inferior  a  vice-principal,  and 
his  negligence  is  tbat  of  the  master.  The 
mere  superiority  of  work  or  wages  does 
not  determine  the  liability  of  tbe  master 
for  the  negligence  of  sucb  superior  serv- 
ant. "In  order  to  charge  the  master,  tbe 
superior  servant  must  so  far  stand  In  tbe 
place  of  the  master  as  to  be  charged  in  the 
particular  matter  with  tbe  performance  of 
a  duty  towards  the  Inferior  servant, 
whk'b,  under  tbe  law,  tbe  master  owes  to 
sucb  servant."  Railroad  v.  Uandman,  13 
Lea,  425.  In  tbe  subsequent  case  uf  Rail- 
road Co.  V.  Labr.se  Tenn.  341,6  S.  W.  Rep. 
663,  it  Is  sugrgested  that  this  statement 
furnished  a  rule  which,  rightly  applied, 
would  harmonize  most  of  our  cases  on 
this  subject.  Where  there  is  proof  tending 
to  show  negligence  of  a  superior  servant 
whereby  an  inferior  servant  has  l>een  in- 
jured, the  jury  should  be  instructeti  that 
the  mere  superiority  of  grade  or  work  will 
not  determine  the  liability  of  tbe  common 
employer,  but  they  must  look  and  see 
whether  the  negligence  was  in  regard  to 
some  duty  to  the  Inferior,  interposeti  by 
law  upon  the  master,  and  by  the  master 
intrusted  to  the  negligent  superior  serv- 
ant. If  this  be  so,  then  the  rule  of  re- 
spondeat superior  applies,  for  such  a  supe- 
rior stands  in  the  shoes  of  the  master,  and 
is  a  vice  principal.'  In  this  case  the  evi- 
dence does  not  show  that  this  engineer 
was  tbe  superior  of  the  deceased,  or  tbat 
the  master  bad  Intrusted  the  dincbarge  of 
any  duty  to  this  engineer  with  respect  to 
the  deceased.  They  were  servants  of  a 
common  master,  and  neither  had  any 
control  over  tbe  other.  Tbls  made  tbem 
fellow-servants.  Where  there  is  no  evi- 
dence tending  to  show  injury  by  negli- 
gence of  a  superior  servant,  having  con- 
trol of  the  inferior,  a  trial  judge  sbould 
not  charge  upon  the  effect  of  sncli  negli- 
gence.   He  should  content  blms^  witk 
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the  atatement  of  the  general  rale,  for  a 
cbarge  upon  a  limitation  not  Involved 
tends  to  confinion,  and  leads  to  onjnst 
verdicts  In  many  cases.  The  charge  In 
this  case  oo  the  tinbject  of  fellow  •servants 
covers  SW  pages  or  more  of  the  transcript. 
It  la  confnsed  and  contradictory.  The 
many  decisions  of  this  court  in  rases  In- 
volving limitatiouH  of  the  general  com- 
mon-law doctrine  are  stated  to  the  Jury, 
and  this.  In  effect,  left  the  Jur.v  to  deter- 
mine for  themselves  the  law  of  the  case  on 
this  snblect.  This  was  error.  The  trial 
jodge,  subject  to  appeal,  Is  the  absolute 
Judgeot  tbelaw,  and  this  high  responsi- 
bility can  neither  be  divided  with  nor  im- 
posed on  the  Jury.  It  has  lieen  insisted 
that  deceased  and  this  engineer  were  In 
different  and  distinet  departments  of  serv- 
ice, and  that  for  his  reason  the  fellow- 
servant  rule  does  not  apply.  This  differ- 
ent department  llmltatlunhas  been  adopt- 
ed in  this  state,  and  exists  In  the  law  of 
some  two  or  three  others.  The  weight  of 
authority  Is  against  It,  as  admitted  by 
Judge  Freeman  in  the  opinion  adopting 
it  as  the  law  of  the  state  in  regard  to 
railway  corporations.  Railroad  Co.  v. 
Carroll,  6  Heisk.  847.  The  doctrine  rests 
upon  the  theory  that  the  vast  extent  of 
the  bnslness  of  railway  companies  has  led 
to  the  divlHlou  of  their  business  into  sepa- 
rate and  distinct  departments;  that,  by 
reason  of  this  division,  a  servant  In  one 
branch  or  department  has  no  sort  of  as- 
sociation or  connection  with  one  In  an- 
other department;  that  this  absence  of 
association  gives  each  servant  no  oppor- 
tunity of  observing  the  character  of  a 
servant  in  another  department  of  labor, 
and  nu  opportunity  to  guard  against  the 
negligence  of  each  servant.  The  want  of 
consociation  is  the  Idea  underlying  this 
limitation.  This  rule  has  not  been  ex- 
tended by  us  beyond  railway  corpora- 
tions, and  we  are  not  disposed  to  extend 
It  further  than  to  the  class  of  employ- 
ments to  which  it  has  been  heretofore  lim- 
ited. It  can  have  no  application  In  this 
case,  for  between  the  deceased  and  the  en- 
gineer there  was  the  closest  association; 
and,  the  reason  for  the  limitation  of  the 
general  rule  not  existing,  the  limitation 
has  no  application.  The  trial  Judge  should 
not  have  charged  upon  this  limitation,  It 
not  being  applicable  to  the  case  before 
him. 

There  was  nothing  in  the  facts  of  the 
case  requiring  a  charge  as  to  the  duty  of 
special  diligence  to  guard  against  fire. 
The  threats  made  by  a  disappointed  con- 
tractor had  not  been  cnnimunicated  to 
any  o£Bcer  of  the  corporation,  and  no  spe^ 
cial  doty  could,  therefore,  arise  by  reason 
of  such  threats.  The  deceased  was  him- 
self charged  with  the  general  duty  of  keep- 
ing  away  unanthorheed  persons  from  the 
buildings  adjacent  to  the  entry,  and  his 
duties  were  such  that  be  could  well  give 
the  greater  part  of  his  time  to  this  added 
duty.  It  was  not  negligence  to  use  a  fur- 
nace Inside  the  mine.  The  prohibition 
contained  in  act  of  1881  is :  "  Where  the 
coal-breaker  and  chute  buildings  are  built 
directly  over  end  covering  the  top  of  the 
shaft,  for  the  purpose  of  produrlng  a  hot 
op-castof  air."    xhere-wereno  bolldinga 


over  the  shaft  by  which  the  hot  air  es- 
caped.  The  act  was  Intended  to  apply  to 
a  case  where  the  coal  Is  taken  out  by  a 
shaft.  Heretbe  coal  was  removed  through 
an  entry,  and  not  a  shaft.  Aside  from 
this,  tlie  location  of  the  furnace  was  not 
the  proximate  cause  of  the  death  of  de- 
ceased, and  it  was,  therefore.  Irrelevant 
to  have  considered  this  question.  This 
mine  had  two  outlets.  The  one  through  the 
adjoining  mine,  known  as  the  "Tnewod" 
mine,  was  an  outlet,  within  the  express 
provision  of  the  act  of  1881.  There  Is  nu 
evidence  to  support  this  Judgment.  For 
this  reason,  and  tor  the  errors  in  charge, 
the  ease  must  be  reversed  and  remanded. 


Lookout  Bank  v.  ScsoKa  et  al. 
(Supreme  Cauirt  ofTetmesaee.   S^jjlt  Term,  1891.) 
BquiTT  Fkaotics  — Dkhusbek — Akxitdiuiit — Ba- 

VIBW  ON  AFFBAI. 

1.  Where  complainant  fails  to  stand  by  bis 
original  bill  after  demurrer  sustained  thereto, 
and  flies  an  amended  bill  free  from  objections 
raised  on  demorrer,  be  cannot  urge  the  insoffl- 
oiency  of  the  demurrer  on  appeal. 

2.  Where,  by  a  ruling  on  demurrer,  a  bill  is 
partially  dismissed  and  partially  retained,  the 
complainant  may  amend  at  any  time  before  final 
decree. 

Appeal  from  chaucery court,  Cocke  coun- 
ty :  John  P.  Smith.  Chancellor. 

Bill  by  the  Lookout  Bank  against  G. 
W.  SuBong  and  others  to  set  aside.a  con- 
veyance. From  a  decree  of  the  cbancdior 
both  parties  appeal.    Modified. 

J.  O.  Rose,  McSweeti  Auderaon,  and  H. 
H.  Jn^rreo/Aforcomplalnant.  Pickle,  Tur- 
ner d  Cnte,  for  defendants. 

CAI.DWELL,  J.  On  the  17tb  day  of  No- 
vember, 1888,  O.  W.  SuBong  sold  and  con- 
veyed his  farm  in  Cooke  county,  together 
with  live-stock  and  other  personal  prop- 
erty thereon,  for  the  sum  of  $28,000;  the 
deed  reciting  that  $15,000  of  the  considera- 
tion was  paid  in  cash,  and  that  tliree 
time-notes  were  given  for  the  balance,— 
one  [or  $S,000  anil  two  for  $4,000  each. 
Soon  thereafter  many  of  his  creditors 
filed  seven  B°parate  attachment  bills 
against  him  and  his  vendees,  impeaching 
the  transaction  for  fraud.  Specinc  allega- 
tions of  fraud  on  the  part  of  the  vendor 
against  his  creditors,  and  of  active  partic- 
ipation therein  by  his  vendees,  were 
made  in  all  the  bills;  and  the  prayer  in 
each  was:  F/rat,  that  the  conveyance  be 
set  aside,  and  the  property  therein  sub- 
jected ;  and,  secondly,  that,  in  the  event 
that  could  not  be  done,  the  purchase- 
money  notes  be  applied  in  payment  of  the 
vendor's  debt.  Attachments  were  issued 
and  levied,  after  which  the  defendants  de- 
murred to  the  bills  OD  the  ground  of  sup- 
posed Inconsistency  between  the  primary 
and  alternative  relief  sought.  At  the 
February  term,  1889,  these  demurrers  were 
sustained  and  the  bills  dismissed  as  to  the 
vendees;  but  the  bills  were  retained  for 
issue  as  to  the  debts  claimed,  and  per> 
Bonal  decrees  against  the  vendor  and 
debtor  for  such  of  them  as  might  be  estab- 
lished by  proof.  Thereupon,  at  the  same 
term,  tbe  complalnanta  la  toar-o(  the  Ulla 
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filed  amended  bills,  wherein  tbey  simply 
«oagbt  the  vacation  of  the  deed  and  sab- 
JKction  of  the  property  therein,  distiuctly 
abandoninK  the  alternative  prayer  of  the 
original  bills,  and  thereby  removing  the 
matter  of  demurrer.  The  complainants 
in  the  other  tnree-IMllB,  however,  appealed 
to  this  court  from  the  action  on  the  de- 
mnrrera;  and  their  appeals  were  severally 
dismissed  as  pre>natnre.  Pending  these 
appeals,  O.  W.  Su8on»(,  the  debtor,  died, 
and  bis  administrators  suggested  the  in- 
solvency of  his  estate.  Subsequently,  at 
the  February  term,  1890,  these  three  com- 
plainants followed  the  example  of  the 
other  four,  and  -  by  leave  of  the  chancellor 
filed  what  they  termed  "amended  and 
supplemental  bills, "  seelclng  only  the  pri- 
mary relief  sought  in  tiielr  first  bills.  De- 
murrers to  these  bills  being  overruled,  an- 
swers werd*  filed,  as  had  already  been 
done  in  the  other  four  causes,  denying  all 
allegations  of  bond,  etc.  The  seven  causes 
matured  tor  final  bearing  and  were  heard 
together,  resulting  in  decrees  in  favor  of 
the  several  complainants  for  their  debts, 
and  for  the  sale  of  the  land  and  personal 

groperty  attached  under  the  original 
ills.  Liens  were  declared  in  favor  of  the 
complainants,  who  filed  the  first  four 
amended  bills ;  hut  Hens  were  denied  the 
complainants  in  the  other  three  bills,  and 
they  were  adjndged  to  stand  upon  the 
same  footing  as  the  general  rrpditors  of 
the  estate.  The  defendants  appealed  gen- 
erally. In  all  the  causes,  and  the  complain- 
ants In  the  three  bills  last  named  appealed 
specially  from  so  much  of  the  decrees  as 
was  adverse  to  them. 

The  errors  assigned  by  defendants,  be- 
ing mainly  upon  questions  of  fact,  have 
been  disposed  of  orally,  and  for  that  rea- 
son need  not  be  referred  to  In  this  opinion, 
further  than  to  state  that  the  conveyance 
impeached  was  properly  set  aside  as  fraud- 
ulent, and  the  property  therein  Justly  con- 
demned to  Judicial  sale  for  the  benefit  of 
vendor's  creiditors.  The  appealing  com- 
plainants assign  two  errors  of  law  in  the 
action  of  the  chancellor:  (1)  In  sustain- 
ing the  demurrers  to  their  orlgrinal  bills; 
and  (2)  in  deoying  their  liens  on  the  prop- 
erty attached. 

1.  Though  in  the  record,  the  demurrers 
are  not  before  this  court  for  consideration, 
the  complainants  might  have  brought 
them  here,  and  asked  judgment  upon 
them,  had  thoy  stood  by  their  bills  as 
originally  formed,  and  prosecuted  appeals 
after  final  decree.  But  that  they  did  not 
do,  and  as  a  consequence  the  chancellor's 
action  on  the  demurrers  is  not  here  for 
review.  As  has  already  been  stated,  the 
demurrers  were  based  upon  a  supposed 
antagonism  between  the  primary  and  al- 
ternative relief  sought.  The  chancellor 
adjudged  the  demurrers  well  taken;  and 
these  complainants,  acquiesciug  in  his 
view  of  the  law,  (after  dismissal  of  their 
premature  appeals,}  voluntarily  filed 
other  bills,  free  from  the  objection  raised 
In  the  demurrers.  Thus  the  complain- 
ants, on  their  own  motion,  withdrew 
enough  oi  their  first  bills  to  remove  the 
ground  of  demurrer,  and  appeared  In 
court  with  a  single  object,— that  of  sub- 
jecting the  property  conveyed.    This  was 


tantamount  to  a  voluntary  dismlasal  of 
their  bills,  so  far  as  they  sought  to  subject 
the  purchase-money  notes,— the  matter 
of  alternative  relief.  Having  pursued  this 
coarse,  they  cannot  by  appeal  reinstate 
the  second  aspect  of  their  first  bills,  and 
urge  the  Insufiiciency  of  thedemurrers. 
.  2.  It  is  l>eyond  dispute  that  their  In- 
choate Hens  would  have  become  complete, 
as  of  the  day  of  filing,  if  these  complain- 
ants had  prosecuted  their  first  bills  snc- 
cessfully,  (Code,  Mill,  ft  V.  §  5031 :  Cowan 
V.  Dunn,  1  Ijea,  71 ;  Brooks  v.  Oibson,  7 
Lea,  271;  Smyth  v.  Barbee.  9  Lea,  173;) 
and  it  admits  of  as  little  doubt  that  they 
would  now  have  the  same  liens  had  tbey 
filed  their  second  bills  at  the  same  term  at 
which  their  first  ones  were  dismissed  on 
demurrer,  for  in  that  case  the  second  bills 
would  nnquestlonably  have  related  to, 
and  become  parts  of,  the  first  ones,  (Wil- 
son y.  Beadle,  2  Head,  611 ;  Morrow  v. 
Fossick,  3  Lea,  131.)  Whether  such  is 
their  proper  legal  effect,  though  filed  two 
terms  later.  Is  a  very  nice  and  intereating 
question.  The  fact  that  appeals  were 
prematurely  taken  is  of  no  importance  In 
the  decision  of  that  question.  The  com- 
plainants received  neither  prejudice  nor 
advantage  by  those  appeals,  but  bad  pre- 
cisely the  same  legal  attitude  in  the  chan- 
cery court  after  such  appeals  were  taken 
and  dismissed  that  they  had  before.  If 
the  second  bills  be  regarded  as  original 
bills,  it  is  clear  that  the  complainants 
have  no  liens,  and  that  the  chancellor's 
de<-r«>e  Is  right,  because  they  were  filed  aft- 
er the  death  of  the  debtor,  and  after  the 
Insolvency  of  bis  estate  had  been  dulj* 
suggested.  In  such  case  the  law  requires 
a  ratable  distribution  of  the  assets  among 
all  creditors,  not  having  previously  ac- 
quired definite  and  fixed  liens.  Code,  Mill,  ft 
y.  §§  8169,3170.3173,3234;  Ewing  v.Manry, 
3  Lea,  881;  Watson  v.  Watson,  1  Baxt. 
887.  Though  the  regular  chancellor  al- 
lowed the  bills  to  be  filed  as  amended 
and  supplemental  bills,  they  were  held  to 
be  original  bills  at  the  next  term  by  a 
special  chancellor,  who  overruled  demur- 
rers which  made  the  point  that  tbey  came 
too  late  for  amended  bills.  It  may  be 
that  in  making  bis  final  decrees  the  regu- 
lar chancellor  felt  bound  b.T  that  holding, 
and  for  that  reason  denied  these  com- 
plainants any  liens  on  the  property.  But 
how  that  was,  and  whether  the  special 
chancellor  gave  a  sound  reason  for  bis  de- 
crees, are  not  matters  of  controlling  im- 
portance now;  for,  though  a  chancellor 
gave  a  wrong  reason  for  a  decree,  it  will 
be  affirmed  on  appeal  If  right  for  any  rea- 
son, or,  if  Ills  decree  should  be  found  to  be 
erroneous  for  any  reason,  though  not  as- 
signed by  him,  it  will  be  reversed  in  this 
court.  The  complainants  certainly  did 
not  intend  these  second  bills  to  operate  as 
original  bills.  They  were  named,  framed, 
and  filed  as  amended  and  supplemental 
bills;  and  such  they  are  In  subject-mat- 
ter and  in  the  relief  sought.  They  lack  no 
quality  or  requisite  of  strict  amended 
bills,  unless  it  be  that  they  were  not 
brought  In  time.  Were  they  In  time  as 
amended  bills?  As  a  general  rule  a  bill 
may  be  amended  by  leave  of  the  court  at 
any  time  before  the  close  of  the  term  at 
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which  final  decree  la  pronoanced,  (Oib- 
•od'b  SuitR  In  Chancery,  S  641 ;)  and  II  the 
object  of  the  amendmeat  Is  to  obviate 
acme  detect  pointed  out  by  the  demurrer, 
aa  In  tbeae cauaea,  the  amendment  muat 
be  made  or  an  amended  bill  filed  before 
the  adjonmment  of  the  term  at  which  tbe 
demurrer  la  anatained.  The  original  bllla 
in  tbeae  cuuaee  were  dleraiaaed  at  the  Feb- 
ruary term,  1889,  and  tbe  three  amended 
billa  nnder  conalderatlon  were  not  filed 
until  the  February  term,  1890;  hence  they 
were  too  late  aa  amended  bllla,  unlea*  em- 
braced in  aome  exception  to  the  general 
rule.  Nu  precedent  fur  each  an  exception 
haa  been  brought  to  our  attention,  but  It 
la  Inalated  that  tbia  record  preiien  ta  a  caae 
in  whlcb  the  general  rule  doea  not  apply. 
To  the  correctneaa  of  that  Inaiatence  we 
agrtfe.  The  original  bllla  were  dlamlaaed 
In  part  only,  not  generally.  They  wero  ex- 
preaaly  retained  for  certain  relief  againat 
tbe  principal  defendant,  and  antil  final 
decree  aa  to  him  no  appeal  would  lie  from 
the  dlamlaoal  aa  to  the  other  defendanta. 
The  right  of  appeal  waa  poatpoued  until 
that  time,  and  then  it  could  beexerclaed, 
and  the  whole  record  brought  into  tbla 
court  for  revlaiun.  Morria  v.  Richardaon, 
11  Humph.  389;  Harrlaon  v.  Farna worth, 
1  Ueiak.  7.51 ;  Hume  v.  Bank,  1  Lea,  220; 
tirotenkemper  v.  Carver,  4  Lea,  383;  Ter- 
rell r.  IngeraoU,  10  Lea,  82;  Hunter  v. 
Gardenhire,  Id.  88;  Gibaon  v.  Wldeaer,  86 
Tenn.  IB,  1  8.  W.  Bep.  497.  Tn  tbe  mean 
time  tbe  complalnanta  were  in  court  for 
alt  purpoaes  of  appeal;  und,  being  there 
for  thuae  purpoaea.  It  la  but  Juat  and  fair 
to  hold  that  they  were  there  for  purpoaea 
of  amendment,  alao.  Thla  precise  quea- 
tion  waa  reaerved  In  Qrotenkemper  v. 
Carver,  4  Lea,  383.  becanae  not  neceaaarlly 
involved  in  that  caae.  Nevertheleas,  Judge 
CoopKR.  who  delivered  the  opinion  of  the 
conrt.  aaid:  "lam  inclined  to  think  that 
a  defendant  in  conrt  for  tbe  purpoaeof  ap- 
peal after  decree  of  dlamiaaal  la  equally  In 
conrt  lor  purpoaea  of  amendment."  Id. 
When  the  bill  la  partially  dlamlaaed  and 
partially  retained,  aa  in  theae  couaea,  the 
general  rule  above  atated  ia  not  applica- 
ble; but  the  complainant  may,  by  leave  of 
the  court,  eraae  the  defect  In  the  bill  by 
amendment  at  any  time  before  final  de- 
cree. The  intervening  death  of  the  debtor, 
and  auggeatlon  of  the  inaolvency  of  bla  eti- 
tate,  do  not  atand  In  tbe  way  of  anch  an 
amendment. 

It  followa  that  the  laat  three  billa  were 
in  time  for  amended  billa,  and  that  they 
abould  t>e  ao  treated.  Aa  amended  billa, 
they  relate  to  the  original  billa,  and  have 
the  force  and  effect  of  continuing  tbe  orig- 
inal snita.  WUaon  r.  Beadle.  2  Head,  511 ; 
Morrow  v.  Foaatck,  8  Lea,  LSI.  That  be- 
ing true,  the  complalnanta  therein  are  en- 
titled to  liena  aa  of  the  date  of  the  filing  of 
their  original  billa.  Tbeliena,  having  been 
fixed  in  the  life-time  of  the  inaolvent  debt- 
or, continue  after  hia  death,  and  give  com- 
plalnanta tbe  right  to  priority  of  aatiafac- 
tion  over  general  credltora.  Fielda  v. 
Wheatley,  1  Sneed,  861;  Kinaey  v.  Mc- 
Dearmon,  6  Cold.  899;  1  Leg.  Rep.  87,  821 ; 
McGutfey  v.  Johnaon,  9  Lea,  569.  Let  the 
decree  be  modified  accordingly,  and  other- 
wise affirmed. 


Enoxvillx,  C.  Q.  &  L.  R.  Go.  v.Bxbleb. 

{Supreme  Court  of  Tetmetsee.    Sept  Term,  1801. ) 

CoHSTBUOTioir  or  Dbbd— H^bmlsss  Bbro»— 
Waivbb  or  Objbotiohi  to  Etidbkcb. 

1.  The  owner  of  a  farm  of  800  screa.  In  which 
was  a  garden  100  feet  square.  Immediately  behbid 
his  hoose,  granted  a  railroaa  company  a  right  of 
way  aoruss  his  farm,  "ptorided  the  road  runs  at 
back  of  garden. "  This  clause  was  inserted  in 
the  deed  because  the  grantor  was  dissatisfied 
with  a  preliminary  survey  which  had  made  the 
line  of  tbe  road  run  through  the  garden.  Held, 
that  the  deed  gave  the  company  no  right  to  con- 
stract  its  road  through  the  garden. 

2.  Submitting  to  tbe  jury  the  construction  of 
a  deed  is  harmleaa  error,  where  the  Jury  construe 
the  deed  correctly. 

8.  Where,  in  an  action  involving  tbe  con- 
struction of  a  deed,  oral  evidence  is  admitted 
showing  the  character  and  situation  of  tbe  land 
and  the  acts  and  words  of  the  parties  at  the  time 
of  Its  execution,  a  general  objection  to  all  thia 
evidence,  and  a  motion  to  "strike  out  all  oral 
evidence  In  regard  to  the  deed, "  are  too  general 
to  sustain  assignments  of  error,  slnoa  some  of 
the  evidence  is  dearly  competent 

Appeal  from  circnit  court,  Grainger 
county;  W.  K.  HiCKa,  Judge. 

Action  by  B.  B.  Beeler  against  the 
Knoxville,  Cumberland  Gap  &  Louiavllle 
Railroad  Company  to  recover  damages 
for  treapasa.  Plaintiff  obtained  Judgment, 
and  defendant  appeals.    Affirmed. 

Wasbbiira  A  Templeton  and  O.  McHea- 
derson,  fur  appellant.  SbMds  A  Sbielda 
and  •/.  T.  Essorjr,  for  appellee. 

LcRTON,-J.  Action  against  the  Knox- 
ville, Cumberland  Gap  &  Louisville  Rail- 
road Company  to  recover  damages  for  a 
treapaas  by  entering  upon  tbe  premiaes 
of  Heeler,  and  conatructing  ita  line  of  rail- 
way acroaa  bla  farm,  without  having  pur- 
cbaaed  or  condemneid  the  right  of  way. 
The  company  contested  that  tbe  plaintiff, 
II  entitled  to  anything,  waa  damaged  to 
the  sum  of  $1,500.  There  waa  a  verdict 
and  Judgment  for  thla  aum,  from  which 
the  railway  company  has  appealed.  The 
company's  defense  waa  that  the  plaintiff, 
in  consideration  of  public  and  private 
benefits,  bod,  before  ita  entry  upon  his 
preralaea,  conveyed  to  it,  by  deed  duly  ex- 
ecuted and  delivered,  a  right  of  way 
across  hia  farm,  and  that  it,  had  entered 
under  and  in  pnrauance  of  aaid  deed,  and 
constructed  ita  line  of  road.  Thia  deed 
waa  upon  the  condition  that  "tnla  right 
is  given  provided  the  road  runs  at  back 
of  garden."  The  point  in  controversy 
waa  aa  to  the  meaning  of  this  provision. 
Plaintiff  insisted  that  the  road  bad  been 
constructed  tbrougb  and  within  bis  gar- 
den, and  tbat  the  right  of  way  conveyed 
depended  upon  the  construction  of  the 
road  without  and  back  of  bis  garden. 
Tbe  circuit  Judge,  deeming  tbe  terms  of 
this  provialon  ambiguous,  admitted  evi- 
dence, not  only  of  the  situation  of  the 
plaintiff's  premiaes,  location  of  this  gar- 
den with  reference  to  hia  bouae  and  other 
improvements,  but  proof  of  all  that  was 
said  and  done  by  the  parties  at  the  time 
of  tbe  execution  of  tbe  deed.  The  bill  of 
exceptions  shows  a  general  exception  to 
all  this  evidence.  The  exception  is  too 
general.  Some  of  this  evidence  was  clear- 
ly competent,  and  a  general  statement  in 
a  bill  of  exceptions  that  it  was  all  objected 
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to,  witbont  any  statement  of  gronnd  of 
such  exception,  ia  bad,  and  will  not  sap- 
port  an  aBslgnment  of  error. 

Appellant  asslsos  as  error  tbat  the 
court,  upon  motion,  failed  and  refused 
to  strike  out  this  evidence.  This  motion 
was  that  the  court  would  "strike  out  all 
oral  evidence  In  ref^ard  to  the  deed." 
This  was  too  general,  and  was  properly 
overruled.  A  motion  of  this  kind,  to  be 
available  on  appeal,  should  point  out  ex- 

Clicitly  the  particular  evidence  which  has 
C'n  improperly  admitted.  Tf  the  motion 
covers  competent  as  well  as  incompetent 
evidence,  It  will  not  be  error  to  overrule 
same 

Appellant  moved  the  court  to  construe 
the  deed  to  the  Jury,  and  to  Inslruct 
them  chat  the  words  "at  back  of  Karden" 
meant  In  or  near  the  back  part  of  the 
garden;  "and  a  location  of  tiie  railway 
at  the  back  fence  or  line  of  the  garden,  or 
obliquely  across  the  back  line  or  fence, 
partly  inside  and  partly  outside,  or  partly 
Inside  the  garden  but  near  the  back  line, 
would  be  a  compliance  with  the  proviso." 
This  was  refused,  and  the  Jury  Instructed 
that  these  words  were  ambiguous,  and 
they  must  look  to  the  extraneous  evi- 
dence admitted,  "and  to  all  tbat  was 
said  and  done  at  tbn  time  of  its  execu- 
tion, "and  from  this  determine  whether 
the  road  was  to  be  built  entirely  with- 
out and  back  of  the  garden,  or  within 
same,  but  at  or  near  its  back  line.  The 
refusal  of  the  court  to  construe  this  deed 
to  the  Jury,  and  Its  instructions  that  the 
Jury  might  look  to  all  that  was  said  and 
done  at  the  time  of  Its  execution  to  aid 
them  in  construing  it,  is  assigned  aserror. 
The  rule  undoubtedly  is  that  the  con- 
struction of  a  written  Instrument  intro- 
duced in  evidence  Is  iriatter  of  law  for  the 
court.  Bedford  v.  Flowers, 11  Humph.  24.'); 
Railroad  v.  McKenia.13  Lea,2S8.  Butthls 
court  will  not  reverse  for  failure  of  the  cir- 
cuit judge  to  Instruct  the  Jury  as  to  the  legal 
effect  of  a  contract  submitted  in  evidence, 
If  the  finding  manifestly  evinces  a  correct 
construction  by  the  Jury.  Roberts  V.Alex- 
ander, 6  Lea,  412.  So  it  will  not  reverse 
where  the  error  is  manifestly  erroneous, 
and  a  different  result  is  not  possible  under 
the  law.  Gregory  v,  nnderhill,  6  Lea, 
212.  While  parol  evidence  cannot  be  ad- 
mitted to  vary,  alter,  or  qualify  a  written 
Instrument,  yet  It  is  clearly  admissible  to 
show  the  circumstances  surrounding  the 
parties  at  the  time  of  the  execution  of  the 
Instrument,  in  order  that  thecourt  may  put 
Itself  In  the  place  of  the  contracting  par- 
ties, and  thus  see  bow  the  Instrument 
affects  the  property  or  subject-matter  of 
the  contract.  1  Qreenl.  Ev.  287;  Mumford 
V.  Railroad,  2  Lea,  S98.  If  we  exclude 
from  consideration  ail  the  evidence  admit- 
ted as  to  what  was  said  by  the  parties  as 
to  tbe  meaning  of  this  proviso  or  Its  pur- 
pose, and  look  alone  to  the  facts  concern- 
ing the  situation  of  the  premises  and  the 
attitude  of  the  plaintiff  towards  the  com- 
pany, we  have  these  surrounding  circum- 
stances: The  farm  of  Mr.  Beeler  con- 
tained over  800  acres.  His  garden  was 
immediately  In  the  roar  of  his  dwelling, 
and  was  a  little  over  100  feet  square.  He 
was  anxious  to  have  tbe  railway  near 


his  neighborhood,  and,  to  induce  It  to 
abandon  a  rival  line  some  distance  away, 
had  offered  to  give  the  right  of  way 
acroDS  bis  farm.  A  preliminary  line  bad 
been  surveyed  across  his  farm,  whereby 
the  road  was  located  across  this  small 
garden,  and  consequently  very  close  to 
his  residence.  He  was  dissatisfied  witb 
this  location,  and  refused  to  sign  tbe 
deed  conveying  the  right  of  way  unless 
It  should  provide  that  tbe  road  should 
run  at  the  back  of  the  garden.  These 
words  being  inserted  by  the  agent  of  the 
railway  company,  be  signed  and  acknowl- 
edged tbe  deed  now  set  up  as  a  defense  to 
bis  actions.  It  has  been  insisted  by 
learned  counsel  that  the  grammatical 
construction  of  thene  words  "at  back  of 
garden"  mean  within  and  near  the  back 
line  of  the  garden.  Tbe  preposition  "at" 
Is  used,  according  to  lexicographers,  to 
denote  near  approach ;  nearness  or  prox- 
imity. Its  primary  idea  may  be  conceded 
to  he  nearness.  So  we  may  admit  that  it 
more  generally  means  "within,"  than 
"  without,"  in  consequence  uf  this  idea  of 
nearness.  But  it  is  sometimes  used  to  de- 
note "exclusion, "rather  than  "inclusion." 
It  was  so  constroed  In  the  case  of  Canal 
Co.  V.  Key,  3  Crancb,  C.  C.  604,  where 
one  provision  of  the  charter  under  con- 
struction required  that  the  second  section 
of  the  canal  should  begin  "at"  the  termi- 
nation of  the  first.  Then  It  was  impossi- 
ble that  "at"  should  mean  "in."  So  from 
the  context,  or  from  tbe  circumstances 
surrounding  tbe  execution  of  the  paper 
In  which  it  is  contained,  its  meaning  may 
plal»l3'  imply  an  exclusion,  rather  than 
an  incluHlon,  of  the  place  referred  to. 
Again,  It  may  be  used  so  ambiguously  na 
to  require  explanation.  One, for  Instance, 
may  be  at  a  place,  and  yetnotinit,and  jet 
the  preposition  would  serve  In  either  event. 
It  was  held,  in  tbe  case  of  a  covenanttode- 
liver  tobacco  "at"  a  warehouse,  that  the 
obligee  was  not  bound  to  deliver  it  "In" 
the  warehouse.  Duckham  v.  Smith,  5  T.  B. 
Mon.  874.  The  conuection  in  which  tbe 
word  Is  used  furnishes  the  best  defiuitlon. 
This  is  well  Illustrated  in  numerous  cases 
cited  in  I  Amer.  &  Eng.  Enc.  Law,  pp.  89i>- 
898.  Tbe  proviso  is  not  tbat  the  road  is 
to  be  constructed  "at"  the  garden.  This, 
in  the  absence  of  everything  else,  might 
imply  that  it  was  to  be  constructed  with- 
in the  garden.  If  the  douse  had  read  tbat 
It  was  to  be  located  "back  of  the  gar- 
den," It  would  clearly  exclude  all  idea  of  a 
location  within  the  garden.  The  clause 
is  in  neither  of  these  terms,  but  is  a  ciim- 
bination  of  both.  It  Is  to  run  "at  back* 
of  garden.  This  may  mean  within  and 
at  back  line,  or  without  and  back  of,  ac- 
cording to  other  circumstances.  It  be- 
comes necessary  to  look  at  tbe  sltnatlon 
of  the  parties.  The  garden  was  in  close 
proximity  to  the  residence.  It  was  a 
small  square  of  100  feet.  The  preliminary 
location  run  tne  line  through  this  garden. 
Under  these  circumstances  Beeler  required 
that  the  words  "at  back  of  garden" 
should  be  inserted  before  he  would  sign. 
In  the  light  of  this  situation  it  is  Impossi- 
ble to  suppose  that  Beeler  intended  to 
make  it  a  condition  that  tbe  road  should 
be  within  tbe  garden.    This  parpoae  was 


Digitized  by 


Google 


Ten.) 


STATS  c  AOAM8. 


not  to  compel  location  at  a  particnlar 
place,  bat  to  prevent  ita  constmctlon  at 
a  [idrticulur  place.  Heaco  tbe  cleaf  mean- 
ing ta  that  the  road  ahali  not  run  within 
tbe  garden,  bot  baeb  of  the  garden,  and 
witboat  the  garden  altogether.  Thia 
meanlus  '■  that  placed  on  the  deed  by  the 
JDry.  and  It  would  be  nsel«S8  to  reverse 
for  a  new  trial,  that  the  Jury  uiight  be  ao 
instrncted.  The  error  in  permitting  the 
Jory  to  loolc  to  what  was  said  at  the 
time  of  tbe  execution,  as  to  tbe  meaning 
of  tlMse  wordH,  was  harmleae,  for,  as 
matter  of  law,  no  other  result  is  pusaible 
than  tbe  one  already  reached.  Tbe  que*- 
tlon  of  estoppel  was  submitted  to  tbe 
Jury  npon  proper  Instractlona,  and  tbe 
Indgmeat  most  be  affirmed. 


Statb  ex  rcL  v.  Adams,  (nine  cases.) 
(Supreme  Caurt  cf  Tennessee.    Sept  Term,  1801. ) 

OoxsTRVnoHAi.  Law— JnnicBs  or  laa  PSAOa 
— Appoimtmbst. 
Aot  1S75,  c.  8,  providing  that  every  city 
bsving  a  oert^n  population  "shall  be  entitled  to 
sad  have  two  Jostices  of  thu  peace  for  each  ward 
Into  which  such  city  may  be  subdivided, "  does 
sot  come  within  the  saving  of  Const  liSTD,  arL 
S,  I  IS,  providing  that  "the  leglslatare  shall  have 

Sower  to  proTlda  for  the  appointment  of  an  ad- 
itiooal  number  of  Justices  of  tbe  peace  in  incor- 
porated towns, "  since  such  an  sot  would  Involve 
tbe  power  by  the  municipality  to  increase  the 
Bumber  of  justices  indefinitely  by  merely  in- 
creasing  the  number  of  wards. 

Appeal  from  chancery  eoart,  Hamilton 
county ;  S.  A.  Kkt,  Chancellor. 

Action  of  quo  warranto  by  the  state  of 
Tennessee  against  Simon  M.  Adams.  On 
motion  the  bill  was  diemissed,  and  com- 
plainants appeal.    Bevened. 

De  Witt,  Thomas  A  De  Wltt.Btti  Pritch- 
ard,  Sl*»r  Jt  Tbomua,  for  the  State. 
Moon,  OarilelB  St  Garvin,  C.  B.  Evens,  and 
J.  W.  Tovng,  for  appellee. 

Hbndbrson,  Special  Judge,  'this  is  a 
900  warranto  proceeding,  and.  together 
with  eight  other  cases,  is  here  by  appeal 
from  the  chancery  court  at  Chattaoooga. 
These  nine  cases  involve  the  question  of 
the  right  of  the  several  defendants  to  hold 
and  exercise  tbe  ofHce  of  Justice  of  the 
peace  of  Hamilton  county.  ITpon  a  mo- 
tion made  by  the  defendant  the  chancellor 
dismissed  the  bill,  and  complainants  ap- 
pealed. 

Tbe  point  involved  Is  whether  an  act  of 
1875,  under  which  the  dtisens  of  Chat- 
tanooga asaanied  to  elect  additional  jus- 
tices of  the  peace,  was  obnoxious  to  the 
provisions  of  tbe  constitution  of  the  state. 
The  bill  alleges  that  tbe  defendant  unlaw- 
fully bolda  and  exercises  the  pnblic  office 
of  Justice  of  the  peace  of  Hamilton  coun- 
ty; tbat  the  corporate  limits  of  Chat- 
tanooga are  Identical  with  tbe  limits  of 
tbe  fourteenth  civil  district  of  Hald  county ; 
tbat  under  tbe  general  laws  tbe  said  city 
or  district  bas  four  Justices  of  the  peace, 
duly  eleeted,  and  now  exercising  tbe  func- 
tions of  their  offices;  and  tbat  tiie  defend- 
ant claims  to  bold  and  exercise  tbe  office 
aforesaid  by  virtue  of  hie  election  under 
the  provisions  of  the  said  act  of  the  legis- 
■atnre  of  1875,  c.  8,  which  Is  alleged  to  give 
Cbattjuiooga  two  Justices  of  tbe  peace 


for  each  ward  of  said  city.  Said  act  is  as 
follows:  "An  act  to  authorise  tbe  ap- 
pointment of  an  additional  number  of  Jus- 
tices of  the  peace  in  certain  Incorporated 
cities.  Section  1.  Be  it  enacted  by  tbe 
general  assembly  of  tbe  state  of  Tennes- 
see, that  each  Incorporated  city  in  this 
state  having  a  population,  by  the  last 
federal  census,  of  as  much  as  six  tbon- 
sand,  and  not  to  exceed  eight  thousand, 
shall  be  entitled  to  and  bave  two  Justices 
of  the  peace  for  each  ward  into  which 
such  city  may  be  sobdivlded,  who  shall 
bare  the  powers  and  discharge  the  duties 
of  the  Justice  of  tbe  peace  tor  tbe  civil  dis- 
trict In  which  such  city  Is  situated.  Sec. 
2.  Be  it  further  enacted,  that  it  shall  be, 
and  Is  hereby  made,  tbe  duty  of  tbe  coun- 
ty conrt  of  tbe  connty  in  which  such  in- 
corporated city  may  be  situated,  at  ita 
first  meeting  after  tbe  taking  effect  of  this 
act.  to  order  an  election  of  tbe  additional 
Justices  herein  provided  tor,  and  also  tor 
all  vacancies  in  said  city,  or  civil  district 
in  which  the  same  is  situated.  Sec.  8.  Be 
it  further  enacted,  tbat  this  act  talie  effect 
from  and  after  its  passage,  tbe  public  wel- 
fare requiring  It. "  The  bill  further  alleges 
tbat  until  the  legislative  session  of  1K88, 
Chattanooga  had  five  wards,  and  two 
Justices  had  been  elected  for  each  of  these, 
in  addition  to  tbe  four  Justices  otherwise 
provided  tor;  and  defendant  Is  one  of  the 
two  elected  for  tbe  First  ward;  and  tbat 
the  election  at  which  defendant  claims  to 
have  been  elected  was  In  August,  1888. 
Tbe  bill  further  alleges  that  Chattanooga 
was  the  only  city  in  the  state  which  fell 
within  the  provisions  of  this  act  of  1S75, 
and  insists  that  It  is  unconstitutional  and 
void,  because  it  is  by  the  terms  confined 
to  such  cities  only  as  had,  by  tbe  federal 
census  of  1870,  populatlcm  of  as  much  as 
6,000  and  not  more  than  8,000.  The  con- 
stitutionality has  been  vigorously  at- 
tacked before  ua  as  being  obnoxious  to 
the  eighth  section  of  article  11  of  the  con- 
stitution, which  is  as  follows:  "The  legla- 
latureahall  have  no  power  to  suspend  any 
general  law  for  thebeneiltotany  particular 
individual;  nor  to  pass  any  law  for  tbe 
benefit  of  individuals,  inconsistent  with 
the  general  laws  of  the  land ;  nor  to  pass 
any  law  granting  to  any  Individual  or  in- 
dividuals rights,  privileges,  immunities,  or 
exemptions  other  than  such  as  may  be,  by 
tbe  same  law.  extended  to  any  member  of 
the  cninmnnity  who  may  be  able  to  bring 
bimaelt  within  tbe  provision  of  sncb  law." 
It  Is  insisted  tbat,  as  against  this  sec- 
tion, the  act  is  special,  and  is  "class  legis- 
lation."  And  we  have  been  referred  to 
divers  well-considered  cases  In  our  own 
and  other  states,  and  to  divers  text- 
writers.  In  support  nf  such  contention.  On 
tbe  other  hand,  It  is  urged  that  tbe  act, 
which  might  be  otherwise  void,  as  a  spe- 
cial statute,  comes  wi  thin  the  purview,  and 
is  embraced  within  tbe  last  clause  of  sec- 
tion 16  of  article  6  of  tbe  constitution  of 
1870,  which  is  In  tbe  following  language: 
"The  legislature  shall  have  power  to  pro- 
vide for  the  appointment  of  an  additional 
number  of  Justices  of  the  peace  in  incor- 
porated towns."  This  court  is  unani- 
mously of  the  opinion  tbat  any  special 
act  of  the  legislature,  giving  to  any  incor- 
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porated  town  power  to  elect  any  definite 
number  of  Juatices  of  the  peace,  would  be 
within  the  saving  of  tills  last-mentioned 
clause,  because  it  would  be  a  aubjevt  upon 
which  the  ieg^islature  has  the  express 
right  to  pass  special  laws;  and  that, 
therefore.  Cases  of  Hatcher  and  Lea 
against  the  state,  12  Lea,  368;  Woodard 
V.  Brlen,  14  Lea,  520;  BurlcholtE  v.  State, 
16  I^a,71;  andotherscltodbyconusel,— do 
not  control  the  law  in  this  cane. 

The  oingle  question  remains  whether 
the  present  case  can  be  brought  within 
the  protection  of  the  clause  of  the  consti- 
tution  last  above  recited.  And  Srst,  it 
will  be  noticed  that  the  caption  of  this 
act  is  very  peculiar.  The  caption  of  an 
act  Is  a  necessary  and  material  part  of 
every  act  of  the  legislature.  It  should 
indicate  to  the  reader  the  nature  of  the 
one  subject-matter  embraced  in  the  law. 
It  is  argued  by  counsel  in  support  of  the 
act  that  doubtless  it  was  given  the  form 
of  a  general  act  because  of  the  widespread 
impression  among  the  bar  at  that  time 
that  an  enlargement  of  any  particular 
city's  powers  in  reference  to  justices  of  the 
peace  would  be  unconstitutional;  and  it 
is  stated  that  it  will  be  judicially  tcnowo 
by  this  court  that,  while  the  phraseology 
in  the  caption  might  refer  to  other  cities, 
yet  that  by  reference  to  another  book, 
to-wit.  The  C«n8U8  of  the  United  States  of 
America  for  the  Year  1870,  it  could  be 
learned  that  said  phraseology  was  merely 
a  word-painting  of  the  name  of  the  city  of 
Chattanooga.  This  is  a  very  serious  ob- 
jection to  tlie  act,  well  worthy  the  atten- 
tion of  the  bar  and  the  legislators.  But 
we  pass  to  the  next  and  more  serious  ob- 
jection to  the  bill. 

Second.  It  will  be  seen  that  it  was  pro- 
vided that  any  such  city  "shall  be  entitled 
to  and  have  two  Justices  of  the  peace  in 
«ach  ward  into  which  such  city  may  be 
subdivided."  At  the  date  of  this  act  the 
city  of  Chattanooga,  by  public  law,  was 
divided  into  five  wards,  the  number  of 
which  has  been  increased  by  an  amend- 
ment to  the  municipal  charter.  Within 
the  plain  scope  of  this  act  would  be  in- 
volved power  to  the  municipal  authorities 
of  the  city  of  Chattanooga,  by  an  increase 
of  the  number  of  the  wards  within  her  ter- 
ritory. Mi  Ithitum  tu  increase  the  number 
of  the  Justices  of  the  peace  for  Hamilton 
county  to  an  extent  not  warranted  by  the 
fundamental  law,  or  such  right  would 
incidentally  follow  the  subdivision  ol 
wards  of  that  city  by  legislative  enact- 
ment, while  such  results  have  not  been  In- 
tended, or  even  known,  by  the  legislator. 
The  relations  of  Justices  of  the  peace  to 
the  people  are  important  and  peculiar. 
They  are  the  primary  courts,  and  execu- 
tive officers  of  the  state  as  well.  They 
are  a  necessity  in  any  government,  but  by 
superabundance,  and  the  subsequent 
struggle  for  patronage  and  fees,  may  be- 
come an  oppression,  or  may  disturb  the 
healthful  balance  of  the  county  court. 
The  constitution,  which  must  beconstrued 
as  a  whole,  carefully  limits  their  number. 
A  country  district  shall  have  but  2.  and 
no  county  shall  have  more  than  25  dis- 
tricts. It  is  recognized  that  Incorporated 
towns  may  need  and  shall  have  more,  bat 


the  increase  shall  be  provided  for  only  by 
definite  legrlslative  action.  Such  a  law,  to 
be  valid,  when  once  in  effect,  must  not 
contain  any  provisions  under  which  any 
other  person,  natural  or  municipal,  can 
widen  or  restrict  Its  provisions.  The  leg- 
islative power  cannot  be  delegated  to  an- 
other. For  the  latter  reason  said  act  can- 
not stand  against  the  fondameotal  law 
of  the  land,  and  must  go  down.  It  fol- 
lows that  the  action  of  the  chancellor  in 
sustaining  the  motion  to  dismiss  was  er- 
roneous, and  is  reversed,  with  costs,  and 
the  cause  is  remanded  to  the  chancery 
court  at  Chattanooga  for  farther  proceed- 
ings. 


LURTON,  J. 

elusion. 


I  do  not  agree  to  thta  con- 


BTNim  V.  EwABT  et  al. 
{Supreme  Court  of  Teimesaee.  Sept.  Term,  1801. ) 
BQOiTr— Plbadino— Bill— RBPnoNANOT. 
A  bill  In  which  the  complaiaant  seeks  t* 
amend  and  foreclose  a  mortgage  given  by  a  mar- 
ried woman,  and,  as  alternative  relief,  prays 
tiiat,  if  foreclosure  is  denied,  the  mortgagor's 
title  may  be  decreed  to  be  held  in  fraud  of  her 
husband's  creditors,  and  the  land  subjected  t» 
sale  as  the  property  of  ner  husband  for  the  bene- 
fit of  oomplainaDt  as  one  of  tue  creditors,  is  de- 
murrable for  repugnancy. 

Appeal  from  chancery  court.  Morgan 
county;  Hbnrv  R.  Gibson,  Chancellor. 

BUI  by  Byuum  against  Ewart  and 
others.  Demurrer  was  overruled,  and  de- 
fendants appeal.    Bill  dismiaaed. 

Henderson  &  J onTx>lmau  and  Lucky,  San- 
ford  A  Easley,  for  appellants.  W&^bura, 
Tenipleton  &  Parkee,  for  appellee. 

L0RTON,  J.  This  bill  is  filed  in  a  doable 
aspei:t,  and  against  two  distinct  sets  uf 
defendants,  having  no  connection  with 
each  other.  Demurrers  for  repugnancy, 
multifariousness,  and  misjoinder  were 
overruled,  and  an  appeal  allowed  from  this 
action.  In  its  first  aspect  the  bill  is  filed 
to  set  up  and  foreclose  a  mortgage  exe- 
cuted by  a  married  woman  on  realty  not 
held  as  a  separate  estate.  This  mortage 
wan  executed  for  the  purpose  of  seearing 
money  loaned  Mrs.  Kavanangh  on  the 
joint  promise  of  herself  and  husband  to 
repay  same,  and  to  be  secured  by  a  mort- 
gage on  her  land.  The  cevtiflcate  of  ac- 
knowledgment is  defective  iu  not  showing 
a  privy  examination  of  the  wife.  On  in- 
formation, complainant  charges  that  in 
fact  a  privy  examination  was  held,  the 
certificate  by  oversight  falling  to  show 
the  fact.  In  aid  of  the  relief  sought  as  a 
mortgage,  tbe  complainant  alleges  that 
certain  persons,  claiming  under  wholly  in- 
dependent titles,  are  in  adverse  possession 
of  the  mortgaged  premises;  that  these  in- 
dependent titles  are  under  grants  junior 
to  that  under  whlcb  Mrs.  Kavanangh 
held,  and  that  by  adverse  possession  this 
Inferior  title  Is  about  to  ripen  into  the  bet- 
ter and  superior  title.  These  persons  are 
made  defendants.  Under  this  aspect  of 
tbe  bill  complainant  prays :  (1)  That  the 
certificate  of  acknowledgment  be  correct- 
ed according  to  the  fact;  (2)  that  tbe 
mortgage  thus  perfected  be  set  ap  and 
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(orMlused;  (S)  tbat  the  defandaota  in 
poaxeaaiun,  clalminK  under  independent 
adverse  titles,  be  elected,  and  tbelr  titles 
derlarad  Inferior  to  that  of  complainant 
under  bis  mortsage.  As  alternative  re- 
lief, under  this  aspect  of  the  blll.complain- 
-ant  prays  tbat,  if  by  lapse  of  time  he  la 
unable  to  prove  the  due  acknowledKniont 
uf  his  mortgage  by  Mrs.  Kavanaafcb,  the 
court  will,  in  that  event,  adjadge  a  lien  to 
exist  on  her  lands  by  reason  of  the  loan 
bavlng  been  made  upon  her  promise  and 
agreement  to  ezecnte  and  deliver  a  mort- 
gage. Upon  the  hypotbesis  that  he  may 
not  be  able  to  sustain  bis  claim  under 
Mrs.  Kavanaugb'a  title. complainant  then 
states  another  and  distinct  ground  for 
relief.  He  alleges  that  the  title  to  the 
lands  so  embraced  in  the  mortgagee  under 
which  be  claims  was  placed  in  Mrs.  Kava- 
nauKb  by  her  bnaband's  direction,  for  tbe 
fraudulent  purpose  of  hindering  and  de- 
laying his  creditors,  existing  and  subse- 
'quent:  that  the  purchase  money  was,  in 
fact,  paid  by  him ;  and,  being  indebted  to 
Insolvency  at  the  time,  he  concealed  bis 
Interest  under  cover  of  a  conveyance  to 
his  wife.  Under  this  aspect  of  hla  case,  be 
prays  that,  if  unable  to  set  up  and  enforce 
his  mortgage,  then  tbe  conveyance  to 
Mrs.  Kavanaugb  be  set  aside,  and  tbe 
lands  subjected  to  sale,  as  tbe  property  of 
the  defendant  E.  Kavanaugb,  the  hus- 
band of  the  mortgagor. 

Wben  a  complainantis  not  certain  as  to 
his  right  to  a  speclflc  relief,  he  may  so 
frame  bis  bill  tbat,  it  one  form  of  relief 
may  not  be  obtained,  another  may  be 
granted.  But  the  alternative  case  stated 
must  not  require  a  relief  repugnant  to 
that  first  sought.  This  is  a  well-recog- 
nised limitation  upon  bills  framed  with  a 
doable  aspect.  The  second  case  stated, 
«nd  the  alternative  relief  sought,  is  in  an- 
tagonism to  tbat  which  be  seeks  in  his 
character  as  a  mortgagee.  Mr.  Bynum's 
bill  may  bethussummarited:  "Mrs.  Kav- 
anaugb was  seised  and  possessed  of  the 
lands  conveyed  in  her  mortgage.  She  has 
erecnted  a  valid  mortgage  thereon,  and 
I  am  entitled,  claiming  thereunder,  to 
•jialntaln  ejectment  against  Joroulmon 
and  others,  who  are  In  adverse  possession 
to  my  title.  But  if  I  am  wrong  about  this, 
and  have  not  obtained  Mrs.  Kavanaugh's 
title,  then  I  wish  in  the  same  case,  and  in 
the  same  pleadings,  to  attack  ber  title, 
and  divest  title  out  of  her.  and  vest  it  in 
ber  husband,  to  tbe  end  tbat  I  may  sub- 
ject it  to  payment  of  my  claim  as  an  un- 
secured creditor  of  her  husband. "  It  is  an 
effort  to  claim  nnder  antagonlBtic  titles. 
He  cannot  claim  under  Mrs.  Kavanaugh's 
title,  and  at  tbe  same  time  repudiate  it, 
and  claim  a  right  to  subject  it  as  the  title 
of  another.  1  Daulell,  Ch.  Pr.  (4th  Ed.) 
3S6,  und  cases  cited  in  notes.  In  the  case 
of  Hhlelds  V.  Barrow,  17  How.  143,  144, 
tbe  complainant's  original  bill  sought  to 
set  aside  a  contract  for  Imposition  and 
other  canses.  By  an  amended  bill  he 
sought,  in  case  the  court  should  refnse 
to  set  aside  the  contract,  to  have  it  spe- 
clfleally  performed.  The  court  held  that 
tbe  bill  was  antagonistic,  and  sought  two 
diametrically  opposite  results.  As  to  such 
bills  tbe  conrt  said :  "A  bill  may  be  orig- 


inally framed  with  a  double  aspect,  or 
may  be  so  amended  as  to  be  of  tbat  char- 
acter. But  the  alternative  case  stated 
must  be  a  foundation  for  precisely  the 
same  relief,  and  it  would  cause  Inextrica- 
ble confusion  If  the  plaintiff  were  allowed 
to  do  what  Is  attempted  here."  The  case 
at  bar  is  much  like  tbat  of  Coleman  v. 
Pinkard,  2  Hnmph.  184.  Tbe  defendant, 
Plnkard,  bad  conveyed  certain  slaves  by 
deed  of  gift  to  his  three  children.  Two  of 
these  died  intestate,  leaving  tbe  father,  as 
distributee, entitled  to  their  interest  in  the 
slaves.  Coleman,  a  creditor  of  Pinkard, 
having  a  return  of  nulla  bona,  qualifled 
as  administrator  upon  the  estate  of  the 
children,  and,  in  his  character  as  adminis- 
trator, filed  bis  bill  to  recover  the  interest 
Of  his  intestates  In  these  slaves  under  the 
deed  of  gift,  and,  in  his  character  as  a 
creditor  of  Pinkard,  sought  to  subject  to 
thesatlsfactlon  of  his  Judgment  PInkard's 
interest  In  tbe  estate  of  his  intestates. 
He  Bubsequputly  amended  his  bill,  and  at- 
tacked tbe  deed  of  gift  as  void  for  fraud, 
and,  as  a  creditor  of  the  donor,  to  subject 
the  slaves  to  satisfaction  of  his  debt. 
Thisuonrtdeclded :  "The  two  claims  were 
directly  antagonistic  to  each  other.  Al- 
though both  parties  claim  the  same  prop- 
erty, they  claim  It  in  entirely  distinct 
rights;  and  the  one  can  only  succeed  by 
defeating  the  other.  That  the  same  Ind|. 
vldnal  is  both  administrator  and  creditor 
can  make  no  dlBerence;  the  question 
would  be  the  same  If  they  were  distinct 
individuals."  8o  it  is  here.  The  mort- 
gagee and  the  creditor  are  the  same.  But 
the  mortgagee  can  only  succeed  by  defeat- 
ing the  creditor's  effort  to  set  aside  the 
conveyance  under  which  tbe  mortgagor 
holds.  As  creditor,  he  can  only  succned 
by  defeating  the  mortgagee.  That  it 
would  be  manifest  misjoinder  to  unite 
two  plaintiffs  in  such  repugnant  relations 
needs  no  argument.  That  the  two  claims 
are  preferred  by  tbe  same  person,  and  pre- 
sented as  alternative  prayers,  cannot 
change  the  principle.  He  cannot  claim 
under  and  against  tbe  title  of  Mrs.  Kav- 
anaugb  In  the  same  pleading.  The  other 
questions  raised  by  demurrer  are  reserved. 
The  bill  will  be  dismissed  upon  tbe 
grounds  indicated.  Complainant  will  pay 
costs. 


American  Aoo.  Ins.  Co.  v.  Normbmt. 
(Supreme  Coturt  of  Tmneasee.   Sept  Term,  188L  ) 
Acoidsst  Ihsukano — CoNDiTioira  or  Pouor^ 

NOTIOB — Waiyhb. 

1.  In  an  action  on  an  accident  policy,  which 
provided  for  payment  for  death  only  when  tbe 
death  ocvnrred  90  days  after  the  accitleDt,  it  was 
shown  that  the  death  oocnrred  on  June  SOtb,  and 
tbe  aocident  oocnrred  either  on  March  2Sd  or  March 
80th.  Before  the  Insured's  death,  his  wife,  who 
was  the  beneflciary  under  the  policy,  had  written 
to  the  company  to  claim  indemnity  for  loss  of 
time.  In  this  letter  she  stated  that  the  accident 
occurred  on  March  38d.  Tbe  acoident  did  not  in- 
capaoitate  the  insured  from  labor  until  fully  a 
week  after  it  occurred,  field,  that  the  letter  did 
not  conclude  the  henefloisry  from  showing  that 
the  aooident  occurred  on  March  80th. 

a.  An  acoident  insoranoe  policy  provided 
that  a  failure  to  give  immediate  written  notioe  of 
an  accidental  inluty  or  death  to  the  company  at 
its  lumie  ofiloe  should  invalidate  the  polioy.    fha 
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benaOctair)'  went  to  tbe  offloe  of  the  locM  fftnt 
to  nott^  him,  and  left  word  with  his  olerk, 
whereupon  the  local  afljent  notifisd  the  home  office 
in  writiDK-  The  home  olBoe  thereupon  bad  tbe 
case  inveatiHated  by  its  offluers,  and  its  surgeon 
attended  tbe  poet  mortem  examination  of  the 
insured.  Tbe  notice  to  the  loual  af^ent  was  given 
in  May,  and,  although  the  accident  occurred  in 
March,  it  did  not  appear  to  be  serious  until 
April.  Held  proper  to  submit  to  the  jury  the 
question  whether  written  notioe  bad  been  giren 
within  a  reasonable  time,  and  whether  tbe  com- 
pany bad  waived  such  notice. 

8.  The  policy  provided  that  no  action  should 
be  brought  on  it  until  proofs  of  death  should  be 
received  at  the  home  ofSce  of  the  company.  The 
evidenoe  showed  that  the  beneficiary  had  written 
three  times  to  tbe  home  olBce,  requesting  blank 
forms  for  proof  of  death,  and  that  each  time  the 
company  had  refused  to  act  unless  the  beneficiary 
would  sign  an  agreement  admitting  that  she  had 
failed  to  give  immediate  notice  of  the  injury. 
Held  proper  to  submit  to  the  ]ury  the  question 
whether  the  company  had  waived  proof  of  death. 

Error  tn  circuit  court,  Uamiltun  county; 
John  A.  Moon,  Jud(;e. 

Action  by  Virginia  Norment  against  the 
American  Accident  Insurunce  Company  on 
a  policy  of  Insurance.  Plaintiff  obtained 
ludsment,  and  defendant  appeals  in  error. 
Aftirnied. 

Oeo.  T.  Fry,  for  plaintiff  in  error.  Shep- 
herd, W&tkina  A  Bates,  tor  detendant  in 
error. 

LnnTON,  J.  On  the  18th  March,  18D0, 
tbe  American  Accident  Insorance  Compa- 
ny Issued  to  W.  T.  Norment  an  accident 
policy  of  insurance  tor  $5,000.  This  policy 
was  Tor  the  term  ol  one  year,  and  Insured 
him  In  the  sum  of  S25  per  week  against 
loss  of  time,  not  exceeding  62  consecutive 
weeks, resnlting  from  bodily  Injuries  effect- 
ed during  the  term  of  this  Insurance, 
"through  external,  violent,  and  accidental 
means;"  "or,  if  death  shall  result  from 
such  injuries  alone  within  ninety  days, 
will  pay  tbe  sum  ot  five  thousand  dollars 
to  Vli^nla  F.  Norment.  his  wife. "  Nor- 
ment died  on  the  26t1i  June,  1890,  and  bis 
widow  sued,  alleging  that  his  death  oc- 
cnrred  as  tbe  result  o(  an  accidental  ex- 
ternal injury,  received  by  him  while  said 
policy  was  in  force.  There  was  a  trial  by 
Jury;  verdict  and  Judgment  in  favor  of  the 
plaintiff  below. 

The  first  errorasslgned  istbat  the  death 
did  not  occur  within  Mdays  after  sustain- 
ing an  accidental  Injury,  and  as  a  conse- 
quence of  such  Injury  alone.  There  was 
conflicting  evidence  as  to  the  cause  of  the 
death  of  tbe  insured.  There  was  evidence 
tending  to  show  that  deceased  had  fallen 
upon  a  slippery  sidewalk,  striking  the 
back  of  his  head,  and  that  his  death  re- 
sulted from  this  Injury.  There  was  like- 
wise evidence  tending  to  show  that  death 
was  caused  by  d'sease  having  no  direct 
connection  with  this  injury.  There  was  a 
post  fflorteoi  examination,  and  conflicting 
opinions  from  the  attending  medical  men 
as  to  tbe  cause  of  death.  The  question  as 
to  whether  death  resulted  alone  from  ac- 
cidental external  Injury  was  submitted  to 
the  Jury  under  a  correct  charge,  and,  un- 
der the  well-settled  rule  ol  this  court,  the 
finding  of  the  Jury,  being  supported  by 
material  evidence,  cannot  be  disturbed. 
There  was  evidence  that  this  accidental 


Injury  occurred  on  the  28d  Marab,  1890,  and 
there  was  evidence  that  tbe  date  when 
this  injury  was  received  was  March  80th. 
If  it  occurred  on  the  earlier  date,  then  the 
death  did  not  occur  until  art<>r  expira- 
tion of  90  days.  It  It  waa  sustained  on  the 
later  date,  then  Mr.  Norment  died  within 
00  days  thereafter,  and  within  the  terms 
of  the  policy.  Mrs.  Norment's  letter  to  the 
company,  notifying  it  of  the  Injury,  stated 
the  'JS6  ot  March  as  tbe  day  of  Injury. 
This  letter  was  written  before  her  hus- 
band's death,  and  with  a  view  of  claiming 
the  Indemnity  against  loss  of  time  result- 
ing from  the  injury.  We  do  not  think  this 
concluded  her  from  showing,  If  she  could, 
that  she  was  mistaken  In  this  date.  The 
date  was  not  then  material,  as  Mr.  Nor- 
ment was  not  disabled,  so  as  to  be  pre- 
vented from  attending  to  his  ordinary 
business,  tor  fully  a  week  after  sustaining 
the  injury,  and  no  indemnity  was  claimed 
orpald  for  any  disability  between  tbe  two 
dates.  The  weight  of  evidence  seems  to 
have  been  in  favor  of  tbe  date  originally 
stated  by  Mrs.  Norment,  but  there  was 
evidence,  if  credited  by  the  jury,  sufficient 
under  tbe  rule  to  support  a  finding  In  fa- 
vor of  the  latter  date.  The  first  and  third 
assignments,  being  substantially  the  same, 
are  overruled. 

'  The  fourth  condition  of  the  policy  was 
In  these  words:  "Immediate  written  no- 
tice of  an  accidental  injury  or  death  for 
which  claim  may  be  made  must  be  given 
to  the  company  at  Louisville,  Kentnrky, 
with  full  particulars  thereof,  when,  where, 
and  how  it  occurred,  with  full  names  and 
address  of  the  insured,  and  failure  to  give 
such  notice  shall  invalidate  all  claims  un- 
der this  insurance;  and  unless  afBrmatlve 
and  positive  proof  of  death,  or  loss  of 
limb  or  sight,  or  of  duration  of  disniilllty, 
is  BO  furnished  within  six  months  from 
date  ot  death,  or  wllhln  thirty  days  from 
date  of  the  termination  of  the  period  of 
total  disability,  then  all  claims  based 
thereon  shall  be  forfeited  to  the  company. 
No  legal  proceedings  for  recovery  hereun- 
der shall  be  brought  within  three  months 
after  receipt  of  such  proof  at  tbe  office  of 
the  company  In  Lonlsvllle,  Kentucky,  nor 
at  all,  unless  begun  within  one  year  from 
date  of  alleged  accident."  Plaintiff  in  er- 
ror insists  that  no  such  notice  was  given 
of  this  Injury  as  is  required  by  the  clause 
quoted,  and  that  no  proof  of  injury  or 
death  was  received  attbeofHceof  the  com- 
pany at  Louisville  before  institution  of 
this  suit.  There  was  evidence  that  plain- 
tiff went  to  the  office  of  the  local  aeent 
more  than  once  for  the  purpose  of  notify- 
ing bim  of  this  Injury  sustained  by  the  as- 
sured. Not  finding  the  agent  In,  she  noti- 
fied a  female  clerk  in  the  office,  and  asked 
her  to  see  that  the  agent  called  upon  Mr. 
Norment.  Of  this  the  local  agent  was  no- 
tified, who  thereupon  In  writing  notified 
the  office  at  Louisville  of  the  claim.  The 
home  oSlce  at  once  notified  the  local  agent 
to  investigate  the  matter.  At  the  request 
of  the  local  agent  the  physician  of  the  com- 
pany called  to  see  Mr.  Norment,  and  made 
an  examination.  This  was  on  the  Ist  of 
June.  Afterwards  the  general  agent  from 
Louisville,  together  with  the  company's 
surgeon,  called  upon  and  took  Btatement 


Digitized  by 


Google 


Tenn.) 


AMEBICA2I  AGC.  USB.  CO.  v.  NOKMENT. 


887 


of  plaintiff,  and  uzamined  the  aeaured. 
Tbia  K«neral  agent,  aa  testified  to  by  Mrs. 
Norment,  tbeii  said  to  her  that  by  ber  de- 
lay Mrs.  NuriDODt  had  forfeited  all  clulma 
ander  the  policy ;  but  that  the  company 
did  not  desire  to  take  any  technical  ad- 
vantage, and  that  the  case  should  be  In- 
Teatlgated  on  its  merits,  etc.  In  addition 
tn  all  this  actual  notice,  plaintiff  procured 
a  friend  to  write  to  the  home  office  as  to 
tbia  claim,  ^fter  the  death  of  Mr.  Nor- 
luent  the  company's  surgeon  participat«d 
in  a  post  mortem  examination,  held  foi 
the  purpose  of  ascertainingcanseof  death. 
Tbe  learned  circuit  judge  charged  the  jury 
that  It  must  appear  that  written  notice 
bad  been  given  within  a  reasonable  time 
after  tbe  Injury  was  sustained,  but  that 
written  notice  might  be  waived,  and  it 
woH  for  the  jury  to  look  to  all  the  clrcum> 
stances,  and  say  whether  written-  notice 
bad  been  given,  or,  if  not,  had  such  notice 
been  waived,  and  had  such  notice  been 
given  within  a  reasonable  time?  The  no- 
tice to  the  local  agent  was  given  some 
time  between  the  first  and  last  ol  May. 
Tbe  seriouHness  of  the  injury,  did  not  be- 
come apparent  until  early  In  April.  The 
notice  to  local  agent  was  nut  in  writing, 
nor  was  it  given  by  plaintiff  or  assured 
personally  to  the  Loaisville  office.  When 
a  policy  requires  notice  ol  an  Injury  or 
lusa  to  be  given  In  writing  to  the  home 
oflQce  it  la  not  always  necessary  that  it  be 
given  by  tbe  assured  himself.  It  Is  suffi- 
cient if  it  is  given  at  the  request  of  the  as- 
anred  by  the  agent  of  the  Insurer.  Here  the 
local  agent  was  requested  to  Investigate 
tbia  accident.  He  wrote  the  company 
under  tbls  notice  received  by  him.  Writ- 
ten notice  from  the  local  agent  of  the  in- 
surers has  been  held  sufficient  where  such 
notice  was  the  result  of  information  com- 
innnicated  by  tbe  assured.  2  Wood,  Ins. 
VXH,  939.  The  purpose  of  such  aotice  Is  to 
give  the  insurer  opportunity  to  investi- 
gate for  itself  tbe  cause  add  extent  of  the 
Injury.  This  actual  notice  whs  received 
by  tbe  company,  and  the  ease  In  fact  in- 
vestigated. Tbe  jury  might  well,  on  the 
facts  shown  as  to  this  investigation,  both 
before  and  after  death  of  assured,  find  that 
written  notice  had  been  waived,  and  that 
sctaal  notice  had  been  given  within  a  rea- 
sonable time. 

Tbe  very  able  counsel  for  the  company 
has  very  earnestly  argued  that,  even  If  all 
this  be  so,  tbls  suit  was  premature. 
That  It  was  brougbt  wltbin  less  than 
three  months  after  death  of  assured  and 
before  the  receipt  of  proofs  of  injury  and 
death  at  office  of  the  company  in  I^ouis- 
ville.  The  court  was,  on  this  point,  re- 
queated  to  charge  "that  no  legal  proceed- 
Inga  for  recovery  upon  the  policy  sued  on 
could  be  brougbt  until  after  the  expira- 
tion ut  three  months  after  receipt  of 
affirmative  and  positive  proof  of  death  of 
tbe  insured  at  Louisville;  and  if,  from  the 
evidence,  it  should  appear  that  this  ault 
was  brougbt  before  proof  of  the  death  of 
Mr.  Norment  was  received  by  thecompnny, 
or  before  tbe  expiration  of  three  months 
after  such  proof  was  received  by  the  com- 
pany at  Its  office  in  Louisville,  Kentucky. 
then  ymr  verdict  should  be  for  the  de- 
fendant."    Tbia  was  charged,  with   this 


modification:  'That  requeat  la  the  law, 
as  I  have  heretofore  charged  you.  If  yon 
find  from  the  proof  that  the  notice  waa 
waived,  and  suit  brought  within  three 
months  after  the  waiver  of  the  condition, 
then  the  plaintiff  cnn  recover."  Else- 
where tbe  jnry  had  been  charged  as  to 
what  facts  would  constitute  a  waiver  un- 
der the  policy.  Counsel  now  insist  "that 
there  la  no  evidence  In  the  record  to  justi- 
fy a  charge  that  tbe  provision  ol  this 
clause  of  tbe  policy  bad  been  waived."  It 
is  a  mistake  to  assume  that  the  jnry  were 
charged  that  this  provision  of  the  policy 
had  been  waived.  The  jury  were  In- 
structed that  it  might  be  waived,  but  the 
(act  of  waiver  was  left  to  their  determina- 
tion. We  have  already  recited  the  facts 
concerning  actual  notice  of  both  injury 
and  death,  and  of  tbe  investigation  act- 
ually made  by  the  insurer.  In  addition, 
we  may  add  that  plaintiff,  through  her 
agent,  did  in  writing  notify  the  company 
of  the  death  of  her  husband,  and  request 
blank  forms  for  proofs  of  injury  and 
death.  To  this  the  company  replied,  de» 
dining  to  make  an  investigation  until 
Mrs.  Norment  should  sign  and  return  the 
agreement  In  the  following  words:  "I 
hereby  agree  that,  in  the  event  of  the 
American  Accident  Company  making  an 
Investigation  of  ray  claim  against  them 
for  injuries  received  by  my  husband,  W.  T. 
Norment,  on  the  23d  Mch.,  1890,  they  shall 
not  be  considered  to  have  waived  the  fail- 
ure on  my  part  to  glvn  Immediate  notice 
of  the  Injury."    She  declined  to  sign  thia 

Saper,  being  unwilling  to  fix  the  23d  of 
larch  as  tbe  date  ol  injury,  thereby  cut- 
ting off  her  claim  that  tbe  death  of  her 
husband  hud  n^Hulted  from  an  injury  re- 
ceived within  90  days  prior  to  hia  death. 
She  again  requested  "Information  In  re- 
gard  to  proof  of  claim,"  etc.,  and  asked 
an  early  reply.  The  company  again  de- 
clined to  proceed  nnless  she  would  sign 
the  agreement  previously  sent.  A  third 
letter  wsub  written,  requesting  "instruc- 
tions and  blank  forms  fur  proofs  of 
death."  Again  the  company  refused  to 
aend  such  blanks  or  investigate  unless 
she  would  sign  an  agreement  identical 
with  the  first  sent  save  In  omission  of 
day  of  injury.  Upon  this  repeated  re- 
fusal to  give  instructiouB  or  send  blanka 
this  suit  was  brought. 

The  agreement  last  sent  was  prejudicial 
to  the  claim  of  plaintiff,  in  that  it  was  In 
efiect  an  admission  that  she  had  failed  to 
give  Immediate  notice  of  the  injur.v.  Tbia 
constrnction  was  posslble,and  indeed  prob- 
able, and  it  is  clear  that  to  have  signed  it 
would  have  put  her  case  in  peril.  This  she 
was  not  bound  to  do.  The  refusal  to  aid  her 
with  Instrnctlons  or  forms,  or  to  investi- 
gate, unless  she  would  prejudice  her  case 
by  signing  an  agreement  which  the  in- 
surer bad  no  right  to  require  her  to  sign, 
waa  evidence  upon  which  the  jury  could 
well  predicate  a verdlctot  waiver  of  proofa 
of  death.  Tbls,  together  with  the  fact 
that  the  company  had  in  fact  Investigated 
before  tbe  death  of  assured,  and  been 
represented  at  the  pofit  mortem  after  his 
death,  make  a  cleur  case  of  waiver  of  the 
technical  proofs  of  death  required  by  poli- 
cy.   Tbia  conduct  w<«8  equivalent  to  an 
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absolnte  refasal  to  consider  or  settle  tbe 
caue.  When  tbe  inanrer  waives  proofs  ol 
injaryor  death,  and  refuses  out  and  out  to 
treat  as  to  liability,  save  upon  prejudicial 
and  illpgal  conditions,  salt  may  be 
broaght  at  once,  notwithstanding  tbe 
clause  postponing  the  suit  until  90  days 
after  receipt  of  proofs  of  Injury.  A  pro- 
vision exempting  an  Insurer  from  salt  for 
a  definite  time  after  proofs  of  loss  have 
been  made  will  be  waived  where  there 
has  been  a  waiver  of  sneh  proofs  and  a 
refusal  to  pay.  Lawson,  Rights,  Rem.  & 
Pr.  §§  2(»84,  20N6,  and  cases  cited;  11  Amer. 
&  Eng.  Bnc.  Law,  349,  850, and  cases  clte<1. 
Tbe  result  is  that  we  find  no  error  in  the 
charge  or  refasal  to  charge.  Alflrm  tbe 
Jndgment. 

AnaiTR  T.  tjMITH. 

(Supreme  Court  of  Tmmetsee.  Sept.  Term,  1891.) 

Vbsdob  and  Vindcb— Fraud  in  Contbact— 
Damaoss. 
Plaintiff  (Old  to  defendant  property  valaed 
at  $7,000,  taking  In  part  payment  therefor  1,835 
acres  of  land,  at  13  per  acre.  Defendant  repre- 
sented that  this  land  was  fine  timbered  land, 
covered  with  a  virgin  forest,  and  worth  93  per 
acre.  In  fact  it  was  worth  not  more  than  60 
cents  per  acre,  the  timber  having  all  been  cat 
off.  Plaintiff  sued  defendant  for  the  difference 
Iietween  the  actual  and  represented  value  of  the 
land.  Held  that,  although  there  was  some  con- 
flict in  the  evidence  as  to  the  value  of  the  prop- 
erty sold  by  plaintiff,  he  was  entitled  to  recover 
said  dlflereuce,  unless  the  defendant  preferred 
to  take  back  his  land,  and  repay  to  plaintiff  the 
entire  amount  at  which  plaintift  bad  taken  it. 

Appeal  from  chancery  court,  Hamilton 
cosnty;  P.  B.  Matfikld,  Special  Chan- 
cellor. 

Bill  by  F.  A.  Angur  against  W.  O. 
Smith.  From  a  decree  of  the  chancellor 
the  complainant  appeals.    Reversed. 

L.  M.  Elder,  for  appellant.  L.  T.  Lup- 
ton,  for  appellee. 

S.NODORASB,  J.  Augur  exchanged  lands 
with  Smith.  He  let  Smith  have  8  lots  in 
Highland  Park  and  11  lots  on  Orchard 
Knob,  and  took  In  exchange  1.385  acres 
of  land  in  Mississippi.  Tbe  Mississiitpi 
land  was  taken  at  an  agreed  value  uf  f3 
per  acre.  Augur's  lots  were  valued  at  $7,- 
000.  Tbe  other  payments  made  and  as- 
sumed by  Smith  were  as  follows:  fl.ROO 
cash :  notes  due  on  Highland  Park  lots, 
$833.83;  two  notes,  aggregating  $666.  This 
bill  was  filed  18th  March,  1889,  by  Augur, 
averring  that  Smith  deceived  him  as  to 
the  condition  and  value  of  the  MlHsisslppi 
lands,  having  represented  that  the  land 
was  tine  timber  land,  well  located,  within 
eight  miles  of  Scranton ;  that  It  was  fine 
land,  high  and  level,  and  covered  wltb 
virgin  forest  of  pine,  and  worth  $8  per 
acre:  that  complainant  knew  nothing  of 
the  land,  and  relied  on  the  representation 
of  Smith  ;  that  he  has  since  learned  that 
the  timber  has  been  cut  off,  and  that  re- 
maining is  practically  valueless,  tbe  land 
being  worth  only  25  cents  per  acre,  and 
that  all  the  other  representations  wore 
false,  and  made  with  Intent  to  deceive 
him.  He  snes  to  recover  $3,606.25,  differ- 
ence in  represented  and  actual  valne  of 
Mlsslasippi  land.    To  all  this  he  testifies. 


and.  In  addition,  that  Smltb  represented 
to  him  that  tbe  timber  would  cat  16,000 
feet  to  the  acre.  Smith  denied  these  sev- 
eral allegations,  or  evaded  them,  and  in- 
sisted in  his  testimony  that  he  did  nut 
represent  that  tbe  land  was  virgin  forest 
land,  thongh  this  be  evaded  in  answer, 
or  worth  $3  per  acre,  but  so  priced  it  be- 
cause complainant's  lots  were  overvalued, 
and  says  complainant  was  not  deceived 
by  him  about  the  land.  Denies  represent- 
ing the  land  as  worth  $3  per  acre  cash, 
but  says  that  he  told  Augur  he  conld  not 
now  realise  $3  per  acre,  bat  possibly coald 
on  time.  Smith  testified  about  as  he  an- 
swered, except  that  he  represented  It  to 
be  pine  laud,  high  and  dry,  and  in  the 
neighborhood  of  12  miles  from  Scranton; 
and  that  he  did  not  remember  that  be 
made  any  particular  representation  as  to 
▼aloe,  except  that  there  were  some  similar 
lots  of  property  that  were  sold  or  selling 
at  $2  or  $3  per  acre.  He  denied  that  be 
represented  it  to  be  virgin  forest,  or  that 
It  would  cat  16,000  feet  to  the  acre.  The 
complainant  proved  by  Hope  and  Hoy- 
den, witnesses  introduced  by  him,  that 
Smith  did  represent  it  as  fine  timber 
land,  and  by  the  former  that  be  said  it 
was  Yirgln  forest.  He  also  proved  by  tbe 
latter  that  he  thought  Smith  represented 
the  land  as  worth  ahoat$8  per  acre;  that 
it  was  chiefly  valuable  for  timber,  and, 
after  the  timber  was  cat  off,  it  would  be 
valuable  for  farming  land,  and  8  to  12 
miles  from  8cranton.  These  witnesses 
prove  Augur's  lots  to  be  of  the  valne  fixed, 
and  show  that  Augur  was  asking  this 
much  for  them.  Augur  also  proved  by 
witness  Wallace  that  the  Highland  Park 
lots  were  worth  $2,200,  and  by  witness 
Payne  that  the  Orchard  Knob  lots  were 
worth  $400  to  $450  each.  On  the  con- 
trary, defendant  proved  by  several  wit- 
nesses that  the  Highland  Park  lots  were 
worth  from  $400  or  $450  to  $583,  and  the 
Orcliard  Knob  tots  from  $2,500  to  $2,750. 
Respecting  the  Mississippi  land,  he  proved 
that  it  was  worth  only  from  25  to  50 
cents  per  acre;  that  the  timber  of  value 
had  been  cut  and  removed;  and  that  some 
of  it  was  swampy:  and  that  It  lies  from 
13  to  18  miles  froni  Scranton. 

On  these  facts  the  question  is,  was  he 
entitled  to  recover?  The  chancellor  held 
that  It  was  a  case  of  preferring  and  over- 
valuation on  each  side,  and  refused  relief 
sought  by  the  bill,  except  that  In  conse- 
quence of  proof  of  loss  of  land  and  adverse 
claim,  not  heretofore  adverted  to,  because 
deemed  Immaterial,  defendant  not  having 
appealed,  he  gave  a  decree  against  defend- 
ant for  $300. 

We  are  constrained  to  hold  that  tbe 
chancellor  was  in  error.  The  weight  of 
the  evidence  is  that  Smith  represented  the 
land  as  fine  timbered  land,  and  as  virgin 
forest,  and  of  the  valae  of  $8  per  acre. 
The  clear  proof  is  that  it  is  of  little  vniue, 
with  timber  cut  off  many  years  ago,  that 
on  it  now  being  a  young  growth,  and  not 
vainable;  and  that  it  Is  not  worth  more 
than  50  cents  per  acre,  at  the  outside ;  and 
while  defendant's  evidence  shows  the  lots 
conveyed  by  Augnr  worth,  at  tbe  outside, 
$4,8.50,  yet  about  an  equal  weight  of  evi- 
dence  on   tbe  other  side  indicatea  they 
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were  worth  $7,000,  and  added  to  tbla  la 
the  fact  that  Augur  ao  testified,  and  that 
he  asked  this  miich  for  them,  and  thought 
he  was  receiving  It.  The  defendant,  there- 
fore, la  not  to  be  permitted  to  disappoint 
that  expectation  by  depreciating  thnm 
when  be  agreed  to  glre  that  amount.  We 
cannot  aay  the  weight  of  evidence  Is  In 
favor  of  a  Teas  value.  But,  If  It  were,  com- 
plainant could  not  be  compelled  to  take 
it,  under  the  facta  of  this  case.  Upon  the 
whole  evidence,  he  la  entitled  to  the  fnll 
value  for  which  he  Bold. 

He  seeks  an  abatement  and  recovery  of 
the  difference  In  actual  and  represented 
value  of  the  Mississippi  lands,  and  general 
relief.  We  think  the  case  made  Is  one 
which  requires  relief,  and  that  he  should 
recover  of  Smltb  the  dlBerence  between 
the  amount  for  which  the  lands  were 
taken,  $3  per  acre,  and  their  actual  value, 
GO  centa  per  acre,  for  the  entire  l,8!<o  acres. 
The  defendant,  Smith,  will  have  his  elec- 
tion, however,  to  retain  the  land  at  this 
price,  if  he  prefers, — equity  to  him  requir- 
ing It, — and.  In  that  event,  decree  will  be 
in  favor  of  complainant  for  the  full  value 
of  the  land  and  interest.  Noestlmate  will 
he  made  of  rents  or  taxes  paid.  The 
decree  of  the  chancellor  is  reversed,  and 
decree  here  entered  as  indicated,  letting  It 
therein  appear  whether  Bmith  elected  to 
keep  the  land.  In  that  event,  complain- 
ant will  be  required  to  reconvey  by  deed. 
The  coat  of  both  courts  will  be  paid  by 
defendant.  Smith,  except  that  incident  to 
the  attack  on  the  D«  Golla  deed. 


Hawobth  t.  Montoomrrt. 
(Supreme  Court  of  Tennessee.   Sept.  Term,  1801. ) 

Pbtsicixhs  and  Schqsons— Lioensb. 

A  physician  who  laiU  to  take  out  the  cer- 
tiflcata  required  by  Act  1889,  o.  178,  $  2,  and 
thereby  brings  herself  wltbin  the  prohibition  of 
lection  1  of  said  act,  which  provides  that  "uo 
person  shall  practice  medicine  within  this  state 
unless  such  person  possess  all  the  qualifications 
required  by  this  aot, "  cannot  recover  upon  an 
accoont  for  medical  services  rendered. 

Error  to  circuit  court,  Bhea  connty;  A. 
Tratnkr,  Judge. 

Action  by  Easie  Haworth  against  D. 
Montgomery  upon  an  accoont  for  services 
rendered.  Defendant  obtained  Judgment, 
and  plaintiff  brings  error.    Affirmed. 

S.  W.  Swaby,  for  plaintiff  In  error.  Bar- 
kett,  MansSeld  &  Miller,  for  defendant  in 
error. 

Ldbton.  J.  Plain  tilT  In  error,  claiming 
to  l>e  a  practitioner  of  medicine,  sued  the 
defendant  upon  an  account  tor  medical 
servicee  rendered  between  December  18, 
1889,  and  January  20, 1890.  There  was  a 
Judgment  for  the  defendant. 

By  the  first  section  of  chapter  178  of  the 
Acts  of  1889,  it  is  provided  that  "uo  per- 
son shall  practice  medicine  in  any  of  its 
departments,  except  dentistry,  within  this 
state,  unless  such  person  possess  all  the 
qnallflcatlons  required  by  this  act. "  The 
act  then  proceeds  to  prescribe  the  manner 
in  which  one  may  continue  or  enter  upon 
the  practice  of  the  medical  profession.  B.7 
aection  8  of  the  same  act  It  is  provided 


that  "all  persona  who  shall  be  In  the  act- 
ual practice  of  medicine  or  surgery  In  the 
state  at  the  time  of  the  passage  of  this 
act  shall,  within  six  months  after  this 
act  takes  effect,  be  required  to  make  sat- 
isfactory proof  of  this  fact  to  the  county 
court  clerk  of  the  county  In  which  he  re- 
sides, when  said  connty  court  shall  Issue 
a  certificate  in  accordance  with  the  facts, 
and  such  certificate  shall  entitle  the  Inw- 
ful  holder  thereof  to  all  the  privileges  con- 
templated In  the  act.  A  certified  copy  of 
this  certificate  shall  be  forwarded  to  the 
state  biiard  of  medical  examiners."  This 
act  was  passed  Aiirll  8,  1889,  and  tools 
effect  Junes,  1889,  60  days  after  its  pas- 
sage. Miss  Haworth  did  not  comply  with 
this  provision  within  the  six  months  pre- 
scribed by  the  act,  nor  obtain  a  certificate 
from  the  state  eiaratner,  as  otherwise 
provided  in  that  act.  At  the  time  the 
services  sued  for  were  rendered,  she  was 
not  a  person  authorized  to  practice  medi- 
cine in  this  state,  and  by  the  fourteenth 
section  of  the  act  was  liable  to  the  penalty 
of  f25  fur  practicing  without  license. 
Plaintiff,  In  her  evidence,  sta  ten  that  on 
the  25tb  February.  1891,  she  did  register 
beraelf  before  the  county  court  clerk,  and 
obtain  his  certificate.  This  was  after  the 
services  rendered  to  defendant,  and  waa 
done  by  virtue  of  the  provision  in  the  act 
of  1891,  c.  109,  amending  the  act  of  1889. 
By  this  amendment  the  time  within  which 
an  actual  practitioner  might  register  be- 
fore the  county  court  clerk,  and  obtain 
the  certificate  provided  by  the  second  sec- 
tion of  the  act  of  1889,  was  extended  to 
July  1, 1891.  This  cannot  help  plaintiff's 
case;  for  at  the  time  she  attended  defend- 
ant she  was  prohibited  from  practicing, 
and  her  subsequent  registration  and  com- 
pliance with  the  law  can  have  no  retro- 
spective effect. 

Plaintiff  says  that,  prior  to  this  compli- 
ance with  the  law,  she  had  obtained  what 
she  calls  a  "temporary  license, "  but  can- 
not say  that  she  bad  this  "temporary 
license"  at  the  time  she  attended  defend- 
ant. She  admits  that  this  "temporary 
license"  was  never  recorded  as  required 
by  section  9  of  the  act  of  1889.  This  sec- 
tion requires  that  "every  person  holding 
a  certificate  from  the  state  board  of  med- 
ical examiners  or  the  county  court  cl«»rk 
shall  have  It  recorded  in  the  office  of  the 
county  court  clerk  in  which  he  resides, 
and  the  date  of  record  shall  be  Indorsed 
thereon.  'Until  aucb  record  is  made,  the 
bolder  of  such  certificate  shall  not  ex- 
erelse  any  of  the  rights  or  privileges 
therein  conferred  to  practice  medicine." 
In  view,  therefore,  of  the  plain  provlHion 
of  this  section,  it  cannot  matter  what  the 
character  of  her  " temporary  license, "waa 
inasmuch  as  It  was  not  recorded.  The  con- 
tract sued  upon  was  one  expressly  prohib- 
ited by  the  statute.  Where  a  statutn  has 
for  its  manifest  purpose  the  promotion 
of  some  object  of  public  policy,  and  pro- 
hibits the  carrying  on  of  a  profession,  oc- 
cupation, trade,  or  business,  except  in 
compliance  with  the  statute,  a  contract 
made  in  violation  of  such  statute  cannot 
be  enforced.  This  is  familiar  law,  and  the 
Judgment  must  be  affirmed. 
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mniT  Mat.  Bakk  of  Tdllahoma  ▼.  Nobth 

Alabama  Lumbbb  &  Mandf's  Co.et  at. 
{Swprtme  Court  vf  Tennessee.  Sept.  Term,  189L  ) 
▲ttacbmbht — Insolvent  (Jorporaiioh — AssiOK- 
VBRT  roa  BBNBriT  or  Ckeditobs. 
Where  a  corporation,  thougb  lieaTily  In 
debt,  continues  doing  business,  creditors  wbo 
baye  attached  its  property  on  the  fnroii°d  of  its 
aon-resideace  are  not  deprived  of  their  rights 
nnd^r  the  attachmeats  by  a  sabsequent  asMgn- 
ment  Xor  the  benefit  ot  creditors. 

Appeal  from  chancery  court,  Marion 
county ;  T.  M.  McConnkll,  Chancellor. 

Bill  by  the  First  National  Bank  of  Tnl- 
laboma  aKainst  the  North  Alabama  LHim- 
ber  &  Manufacturing  Company  and  oth- 
ers.   Reverbed. 

W.  T.  Murray  and  Frank  Sparloek,  for 
complainant.  Urown  A  Spiers,  Andrews 
A  llartoa,  byroa  Pope,  and  J.  A.  Easley, 
lor  defendanta. 

TuuNET,  C.  J.  The  North  Alabama 
Lumber  &  Munafacturlnc  Company  was  a 
Corporation  dolnKbuBlnesMln  Alabama  and 
Tennessee,  Its  chief  office  being  at  Bridge- 
port. On  2d  September,  18!S9,  its  llablU- 
ties  were  $208,US7.  By  subuequent  sales 
there  were  realized  $24,898,  which  consti- 
tuted Us  entire  assets.  On 80th September, 
1SM9,  the  City  Savings  BanK  and  others 
attached  the  property  In  Tennessee.  On 
October  7th, First  National  Bankof  Tulla- 
honia,  filed  a  similar  bill.  Other  bills  wei-e 
Bubacquently  tiled,  agKregatlng  perhaps  a 
dozen.  The  defendant  company  was  la 
fall  operation,  transacting  Its  usual  busl- 
netJH,  in  posaesHlon  of  its  property,  and 
running  Its  plant  In  the  state  of  Alabama 
after  3d  October,  18S9.  when  Its  property 
was  ievted  upon  at  tbe  Instance  of  the 
C^ty  SavingH  Bank  by  attachment  Issued 
per  federal  court  at  HuntavlUe.  On  14th 
Cktuber,  18^9,  defendant  company  made  a 
general  assignment.  On  11th  October  tbe 
company  and  City  Savings  Bank  entered 
into  an  agreement, — tbe  company  to  con- 
fess Judgment  in  favor  ot  the  bank  in  tbe 
cause  at  Huntsville  for  917,191.78;  the 
property  attached  to  be  condemned  and 
Bolil  for  RatlHfactlon  of  the  amount  de- 
creed. That  the  company  should  make  a 
general  asRlgnment  of  all  its  property  ia 
both  states,  with  power  of  sale,  and  to 
satisfy  tlrst  out  of  the  Alabama  property 
the  Alabama  judgment.  That  the  com- 
pany should  confess  a  judgment  in  favor 
of  the  bank  for  f  3,500  In  the  proceedings 
in  Tennessee,  to  be  flrnt  paid  out  of  the 
TennesHee  property.  On  20th  August, 
1890,  First  National  Bank,  Tnllaboma. 
flled  a  bill  against  all  the  other  attaching 
creditors  and  the  lumber  and  manufactur- 
ing company,  charging  that  at  the  date 
of  the  attachments  It  was  Insolvent,  and 
that  the  attachments  did  not  secure  pri- 
ority of  payment,  and  the  property  must 
be  held  in  trust  for  the  payment  of  all 
credltoi-s.  "A  creditor  of  an  insolvent  cor- 
poration Is  entitled  to  pursue  the  ordi> 
nary  legal  and  equitable  remedies  for  the 
enforcement  of  his  claims  unless  he  is  re- 
strained from  doing  so  at  the  suit  of  the 
corporation  or  of  other  creditors.  Nei- 
ther the  corporation  nor  other  creditors 
would  be  able  to  prevent  him  from  pursu- 
ing the  ordinary  i-emedlea  given  to  credit- 
•^n,  except  by  institutlug  proceedings  for 


the  porpose  ot  seenrins  a  geaeral  distri- 
bution ot  tbe  company's  asmta,  etc.  3 
Mor.  Priv.  Corp.  864.  There  was  at  the 
time  of  the  filing  of  tbe  attachment  bill 
no  evidence  ot  Insolvency,  and  none 
cbarged.  The  grounds  charged  are  ooo- 
resldence  and  fraudulent  disposition,  and 
seeklngan  ordinary  remedy.  In  Moseby  ▼. 
Williamson,  6  Helsk.  278,  Nicholson.  C.  J., 
said:  "It  appears  in  proof  that  plaintifl 
became  creditor  of  the  savings  institution 
alter  it  dosed  and  suspended,  bat  before 
steps  were  taken  to  wind  it  up  as  an  in- 
solvent corporation.  It  is  provided  by 
tbe  bankrupt  law  tbat  It  a  bank  stops  or 
suHpeuds  fraudulently-  for  a  period  of  tour- 
teen  days  it  is  deemed  to  have  committed 
an  actot  bankruptcy,  but,  it  the  suspen- 
sion be  not  fraudulent,  it  is  not  an  abt  ot 
bankruptcy,  in  analogy  to  this  rule  aa 
to  bankruptcy,  we  cannot  see  upon 
what  ground  the  Insolvency  can  l>e  as- 
sumed from  the  simple  fact  ot  closing  Its 
doors  for  two  or  turee  days,  or  until 
some  such  step  as  filing  a  bill  to  bave  its 
insolvency  determined  has  been  taken." 
"There  must  be  some  positive  actot  in- 
solvency, sncb  as  the  filing  of  a  bill  to  ad- 
minister tbe  assets,  or  the  making  of  a 
general  assignment, or  a  permanent  cessa- 
tion to  do  business. "  Comfort  v.  McTeer, 
7  Lea,  600.  In  the  present  case  there  was 
no  step,  no  ■nspenslon  ot  business,  no 
closing  ot  doors.  On  tbe  contrary,  there 
was  no  lack  of  active  operation  on  the 
part  of  tbe  company,  and  Its  ofBcera  were 
hopeful  ot  success.  Tbe  assets  of  corpora- 
tions are  a  trust  fund  for  the  benefit  ot  a 
creditor  only  from  tbe  date  of  assumed 
insolvency.  And  a  creditor,  having  a 
right  to  sue  In  one  of  the  ordinary  ways 
at  law  or  in  equity,  not  suggesting  In- 
solvency, is  not  to  be  deprived  of  the 
trnlta  ot  his  action  because  insolvency  may 
thereby  be  brought  about  or  hastened. 
Decree  reversed,  and  decree  here  giving 
creditors  priority  in  the  order  ot  tbeir  sev- 
eral attachments. 


Rdohs  t.  Town  or  ATHR^m. 

{Swpreme  Court  of  Tennestee.  Sept.  Term,  1891.) 

HtoioipaIi  CoBPOKATiotrs— VALiDrrr  of  0%- 
OANiZATioN— Bonds. 

1.  A  town  originally  incorporated  nnder  Code^ 
1 1849  et  seq.,  and  afteo^ards  organised  as  a  ma- 
nicipal  corporation  under  Act  1869-70,  a  09,  1 89 
et  seq.,  is  deprived  of  luoh  organization  by  Act 
1879,  c.  255,  p.  390,  which  repealed  the  act  of 
1860-70,  and  did  not  revive  the  original  incorpo- 
ration under  the  Code.  Bark  v.  State,  5  Ijea, 
849,  followed. 

9.  An  attempted  organisation  ot  s  manlcipal 
corporation,  under  Act  1877.  o.  191,  Is  void,  where 
the  oertiflcate  of  the  sheriff  holding  the  election 
was  not  indorsed  on  the  application  for  charter 
sod  registered  with  It,  as  required  by  Aot  1877, 
c.  121,  I  8. 

8.  Such  a  body,  having  no  legal  existence. 
has  DO  legal  power  to  issue  bonds,  and  may  plead 
the  invalidity  of  its  organization  In  defense  to  a 
salt  brought  on  its  bonds. 

Appeal  from  chancery  court,  Knox  coun- 
ty; Ubnky  R.  Oibson,  Cbancdlor. 

Action  by  Joseph  Buohs  against  the 
town  of  Athens  upon  certain  bonds  Issued 
by  defendant.  Detendant'-obtained  •  d*- 
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true,     and     complainant    appeals.      Af- 
firmed. 

7>e  Witt,  Tbomaa  A  Pe  Witt,  Pritcbard, 
SiMcr  A  ThoiBHS,  and  Mr.  Harbisua,  for 
appellant.  P.  B.  MajfOeld,  Burkett  A 
AlaaseeId,»Ttd Tarlejr, Gnaton  ARoberson, 
tor  appellee. 

Snudorass,  J.  Complainant  brinRS  this 
suit  to  recover  of  defendant,  alleged  to 
be  an  Incorporated  town  of  this  state, 
the  amount  now  due  him  upon  certain  in- 
tereat-bearlng  bonds  Issued  by  defendant 
on  Ist  October,  1888.  There  were  22  of 
these  bonds,  of  the  denomination  of  f  1,000 
each,  payable  to  l)earer  October  1, 1908, 
with  interest  at  6  per  cent.,  payable  semi- 
annually,  evidenced  by  coupons  attached. 
They  were  issued  to  the  Nashville  &  Tel- 
Itco  Ballroad  Compuny,  in  consideration 
for  Btocic  subscribed  by  defendant.  Tbe 
bonda  were  purchased  by  complainant, 
who  is  a  bona  ttde  holder:  and  they  were 
reftularly  issued,  and  under  proper  leKis- 
lativeanthorlty,  and  are  valid  and  bind- 
ing obiijcations  of  detenOunt.  if  defendant 
is  a  lefcally  incorporated  city,  or  if,  as  be- 
tween itself  and  complainant,  it  cannot 
rely  on  the  defense  of  non-corporate  exist- 
ence now  interposed. 

At  the  time  of  the  issuance  of  said 
bonds,  and  for  some  years  prior  thereto.  It 
was  actiuK  as  a  corporation.  As  such  it 
issued  tbe  bonds  through  its  proper  offl - 
cers.  and  under  its  corporate  seal,  with 
such  recitations  as  were  proper,  and 
showed  tbe  legality  of  the  bonds  in  case 
they  were  issued  by  the  corporation,  duly 
orRanlced.  It  djjd  assume  a  legal  exist- 
ence as  a  municipal  corporation,  and  legal 
power  aa  snch  to  Issue  the  bonds.  Legis- 
lative power  thos  assumed  existed  to  Is- 
sue tbe  bonds,  if  it  were  a  corporation; 
and  tbe  first  question  is,  was  it  a  corpo- 
ration legally  as  well  as  in  fact  organ- 
ised? It  appears  that  the  town  of  Ath- 
ens was  originally  incorporated  by  the 
eounty  coort  of  McMinn  county.  In  the 
yearlSHO, nnderCode,  S1349etseq.,butthat 
that  organisation  of  the  corporation  was 
supt-rseded  by  the  organisation  of  tbe 
town  as  a  municipal  corporation,  under 
Act  1860-70,  c.  R9,  8  89  et  seq.,  p.  500  et  seq. ; 
that  tbe  act  of  1869-70  was  repealed  by 
tbe  act  of  1879,  c.  266,  p.  296,  and  said  i-epeal 
waa  accepted  and  acquiesced  in;  that  the 
town  was  without  municipal  organiza- 
tion or  government  nntil  June  or  July, 
18K1,  when  an  attempt  was  made  to  or^ 
ganise  said  town  into  a  municipal  corpo- 
ration, under  tbe  act  of  March  26,  1877, 
(Act  1877.  c.  121,  amending  Act  1875,  c.  92,) 
which  attempt  was  void,  because  the 
certificate  of  tbe  sberlH  holding  the  elec- 
tion was  not  indorsed  on  tbe  application, 
and  registered  with  it.  as  required  by  sec- 
tion 8  of  the  act  of  1877,  c.  121.  This  was 
tbe  defense  set  np  by  defendants  the  last 
board  of  mayor  and  aldermen  of  the 
town,  averring  in  consequence  that  all 
acts  under  stich  attempted  incorporation 
were  void,  together  with  further  plea  that 
they  bad  resigned,  and  their  resignations 
had  Iteen  accepted,  before  the  filing  of 
complainant's  bill.  We  state  the  above 
facts  respecting  the  incorporation  and 
repeals,  and  effort  to  reorganise  and  fail- 
are,  because,  without  elaborating  the 
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propositions  or  debating  the  qaesUonc  In- 
Tolved  In  the  statement,  we  bold  them  to 
be  settled,  as  stated,  and  time  forbids  that 
we  should  attempt  tbe  detailed  answer  to 
the  able  and  elaborate  arguments  of  com- 
plainant's counsel  to  the  contrary  which 
these  arguments  so  well  merit.  It  is  suffi- 
cient to  say  that  it  has  been  settled  that 
the  act  of  1879  repealed  the  charter  of 
1870,  and  this  did  not  revive  the  incor- 
poration of  1860.  Burk  V.  State.  6  Lea, 
S49.  It  is  said  this  case  should  not  be 
followed:  that  it  was  upon  an  agreed 
statement  of  facts:  and,  even  if  correct 
thereon,  Is  erroneous  on  the  real  facts.  It 
doeij  not  appear  to  be  an  agreed  state- 
ment of  facts,  and  we  cannot  loolc  ontside 
the  opinion  to  determine  that  question. 
What  appears  in  an  opinion  is  the  mat- 
ter submitted  to  the  court  and  agreed 
to  in  consultation,  and  not  that  which 
might  have  existed  and  not  been  submit- 
ted. The  court  concurred  in  an  opinion, 
as  it  appears,  and  is  bound  by  It,  and  not 
by  anything  outside  or  beyond  it.  The 
record  cannot  be  looked  to  to  correct  or 
change  it.  But,  besides,  the  opinion  deals 
with  the  qnestion  of  effect  of  repealing 
statutes  which  could  not  have  appeared 
differently  to  the  court  then  and  now.  In 
this  opinion  a  litigation,  fairly  involving 
the  very  questions  now  In  issue,  was  dis- 
cussed and  disposed  of.  It  is  conclusive, 
and  we  have  no  disposition  to  review  it. 
Hew  the  repealing  act  of  1879  was  held 
valid,  but  in  this  case  it  is  again  assailed 
as  void,  under  section  17  of  article  2  of  the 
constitution,  providing  that  "acts  which 
repeal,  revive,  or  amend  former  laws  shall 
recite  in  their  caption  or  otherwise  the  title 
or  substance  of  the  law  repealed,  revived, 
or  amended. "  The  act  Is  not  open  to  this 
objection.  It  does  In  its  caption  recite  the 
title  of  the  act  repealed. 

It  is  not  necessary  to  pursue  the  argu- 
ment of  complainant's  counsel  that  this 
repealing  act  is  an  exception  because  the 
title  of  tbe  act  repealed  conveyed  no  idea 
of  the  purpose  of  tbe  last  act.  The  act  by 
reference  to  that  repealed,  when  tbe  latter 
was  rend,  did  show  its  purpose.  It  would 
mislead  no  one  who  read  the  act  referred 
to.  The  town  of  Athens  was  therefore 
not  Incorporated  when  It  made  an  effort 
to  organize  under  the  act  of  1877.  That 
effort  failed  for  the  reason  that  the  certifi- 
cate of  the  sheriff  holding  the  election  was 
not  Indorsed' on  the  application  for  char- 
ter, and  reglHtered  with  it.  The  charter 
was  therefore  void  by  express  provision 
of  the  statute.  Acts  1877,  c.  121,  §  8,  p.  146. 
Hooper  v.  Rhea,  U.  S.,  Knox,  1885.1  It 
consequently  follows  that  the  town  of 
Athens  was  not  a  legally  incorporated 
town  when  it  Issued  thebonds  in  question. 

This  brings  us  to  the  roost  serious  ques- 
tion in  the  case,  whether  tbe  defendant 
can  now  rely  on  the  defense  of  no  corpo- 
rate existence,  having  acted  as  a  corpora- 
tion, and  issued  the  bonds  while  in  appar- 
ent exercise  of  legal  corporate  power. 
This  Is  a  question  of  much  difficulty. 
There  is  a  line  of  most  respectable  cases 
on  the  negative  of  the  proposition  stated, 
but  in  none  of  them  is  the  question  deter- 
mined that  a  corporation  attempting  to 
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organise  under  a  general  law,  which  de- 
clareH  that  the  charter  shall  be  void  for 
n>jn-coiDp)lanci)  with  Bpecial  provlalona 
tberaof,  shall  be  held,  by  estoppel  or  oth- 
erwise, to  be  a  corporation.  But,  what- 
ever may  be  the  rule  held  elsewhere,  it  is 
settled  here,  In  cases  most  maturely  con- 
sidered, that  a  body  or  corporation  hav- 
ing no  legal  existence  has  no  legal  power 
to  Issue  bonds  or  obligations  ot  a  binding 
character,  and  that  such  body  or  corpo- 
ration does  not  obtain  a  de  facto  atntas, 
8u  as  to  require  a  direct  proceeding  by  the 
state  to  avoid  its  existence  or  Its  acts.  In 
the  two  (ipinlnnii  in  Hooper  v.  Rhea,  al- 
ready referred  to,  the  last  proposition  is 
settled,  and  the  flrst  is  determinifd  In  cer- 
tain cases  In  this  state, cited  and  approved 
in  the  case  of  Norton  v,  Shelby  Co.,  118  D. 
8.  426,  «  Slip.  Ct.  Bep.  1121.  The  rule  here 
establlslicd,  and  which  met  the  approval 
of  that  court  in  that  case,  was  that  want 
of  power  to  issue  involved  want  of  legal 
creation  of  the  body  which  did  Issue  the 
bunds,  and  that,  if  there  was  no  de  Jure 
office  created  which  could  be  filled,  there 
coald  be  no  de  facto  officer  filling  it;  if 
there  was  no  dejvre  corporation,  it  could 
have  no  de  facto  representation.  This  is 
a  sound  view,  and  we  reassert  it  as  cor- 
rect. Such  a  rule  would  not,  of  course, 
apply  to  irregularly  organized  corpora- 
tions, or  those  which  obtained  such  valid- 
ity by  special  grant  of  the  state,  or  com- 
pliance with  general  la  ws,  as  to  be  merely 
voidable  organisations,  and  such  as  the 
state,  by  direct  proceeding,  coold  alone 
dissolve;  but  where  the  constitution  or 
the  statute  provides  that  acts  done  or 
omissions  occnrring  in  eSorts  to  organise  a 
municipal  corporation  shall  render  the  at- 
tempt to  organise  and  the  charter  invalid, 
and  of  no  force  whatever,  it  is  not  left  to 
the  court  to  disregard  this  statutory  or 
constitutional  prohibition  at  the  Instance 
of  a  creditor  deceived  by  the  appearance 
uf  an  organisation.  It  was  his  duty  to 
ascertain — Ftnt,  is  there  a  legal  corpora- 
tion? and,  «ecou(7,  has  it  power  to  issue 
the  bonds  proposed  to  be  sold?  He  must, 
at  his  peril,  determine  both  qnetttiuns  for 
himself.  The  decree  is  affirmed,  with  costs. 


Pearnb  T.Coal  Creek  Mi.m.&Manvf'oCo. 
(SuprenM  Court  cf  Tenneatee.    Sept  Term.  1801. ) 

DlBD— RlISBHVATlOIf— CLOCD  OK  TiTLE — WaT 
or  NbOBSSITT— EsTABUBRIflNT. 

1.  The  owner  of  land  conveyed  it,  reserv- 
tDg  "the  minerals  of  all  the  precious  kinds, " 
•ad  complainant  acquired  from  the  grantee  "one- 
half  of  the  coal  and  minerals"  In  said  land,  "ex- 
cept the  minerals  of  all  the  precious  kinds. "  By 
a  subsequent  deed  the  orIg:inal  owner  assumed  to 
convey  "the  minerals  on"  the  said  land,  and  the 
title  created  by  such  subsequent  deed  was  ac- 

Siired  by  defendant.  Beta,  that  defendant's 
aim  to  own  all  the  minerals  in  the  land  con- 
stituted a  cloud  on  complainant's  title,  slnoe 
the  second  deed  passed  title  only  to  the  precious 
minerals,  wlille  complainant's  deed  gave  him  ti- 
tle to  all  the  other  minerals. 

2.  A  grant  by  the  state  of  land  entirely  sur- 
rounded by  other  state  land  passes  to  the  grantee 
■0  right  of  way  over  such  surrounding  land. 

8.  A  deed  by  a  private  person  of  land  sur- 
rounded by  other  land  of  the  grantor  and  of 
strangers  passes  to  the  grantee  a  right  of  way 
ever  toe  surface  of  the  grantor's  adjoining  land. 


bat  not  a  right  of  way  nnder  the  sorfaoe,  even 
where  an  unaer-ground  way  would  be  much  mors 
convenient  for  the  grantee. 

4.  Where  the  right  to  a  way  of  necessity  ex- 
isla,  but  no  such  way  has  been  established,  the 
owner  of  the  dominant  estate  may  have  the  way 
established,  under  direction  of  the  ohanoellor,  In 
such  place  and  manner  as  may  be  necessary  for 
his  uae,  without  unreasonably  burdening  the 
servient  estate. 

Appeal  from  chancery  court,  Anderson 
county;  Henry  H.  Gibson,  Chancellor. 

Bill  by  Thomas  H.  Pearne  against  the 
Coal  Creek  Mining  &  Manufacturing  Com- 
pany to  remove  cloud  from  title.  From  a 
decree  of  the  cbanceUor  both  parties  ap- 
peal.   Modified. 

J'owler  A  Roberts,  for  complainant 
Sanford  A  Lucky,  for  defendant. 


Caldwell,  J.  This  to  a  bill  to  remove 
an  alleged  cloud  from  the  title  to  certain 
mineral  interests  in  land,  and  to  establish 
a  right  of  way  over  and  under  the  surface 
ot  adjacent  land  for  the  removal  of  the 
minerals.  Defendant,  by  answer,  denied 
that  complainant  was  entitled  to  any  re- 
lief at  all.  On  final  hearing  the  chancellor 
granted  the  prayer  of  the  bill  tu  part,  and 
refused  it  in  part.  Both  parties  appealed 
specially. 

In  1887  the  state  granted  to  Moore  & 
Spessard  a  tract  of  land  containing  2.000 
acres,  of  which  they  conveyed  200  acres  to 
Bullock,  and  subsequently  200  acres  to 
DIggs.  The  conveyance  to  Diggs  was 
made  In  1855.  It  excepted  and  reserved  tu 
the  grantors  "the  minerals  of  all  the  pre- 
cious kinds. "  In  1859  Diggs  conveyed  tu 
Vuwell  an  undivided  three-fourths  of  his 
200-arre  tract,  "and  one-half  of  the  stone- 
coat  of  the  whole  tract,"  with  Its  appur- 
tenances, "except  the  minerals  uf  all  the 
precious  kinds,"  which  the  grantor  re- 
served to  himself.  Thereafter,  In  18&S, 
Vowell  conveyed  to  Pearne.  the  complain- 
ant, "one-half  the  coal  and  minerals' in 
the  said  20U  acres,  "except  the  minerals  of 
all  the  precious  kinds.  Pearne  brought 
this  bill  to  assert,  protect,  and  make 
available  bis  right  and  title  under  the  last- 
named  deed.  The  conflicting  claim  of  the 
defendant  arises  in  a  manner  now  to  be 
stated.  Id  1859  Moore  &  Spessard  con- 
veyed to  Btrdseye  the  residue  of  their  2,000- 
ncre  grant,  and  by  the  same  deed  under- 
took to  convey  to  him,  also,"themineraU 
on  "  the  400  acres  previously  sold  to  Bul- 
lock and  Diggs.  Through  several  mesne 
conveyanceM  the  Coal  Creek  Mining  ft 
Manufacturing  Company,  the  defendant. 
In  1872,  acquired  Birdseye's  title,  by  virtue 
of  which  It  claims  to  own  all  the  minerals 
In  the  Diggs  200  acres.  Complainant  al- 
leged that  this  claim  was  a  cloud  upon  his 
title.  The  chnncellor  so  adjudged,  and  by 
bis  decree  canceled  the  deed  to  that  ex- 
tent. This  part  of  the  decree  defftndant 
assigns  as  error. 

The  cbancdlor  was  right.  The  deed  to 
Diggs  In  1865  passed  to  him  full  title  to 
the  land,  "except  the  minerals  of  all  the 
precious  hinds;"  and  the  later  deed  to 
Blrdseye,  though  purporting  and  Intend- 
ing to  pass  title  to  all  the  minerals,  was 
effective  only  as  to  "the  minerals  ot  all  the 
precious  kinds."    Moore   &  Spessard  iw- 
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aerred  nothing  else  In  their  deed  to  Dlprgti, 
and  conaeqiiently  could  pam  nothing  else 
tu  Blrdaeye,  a  eubeequent  vendee.  The 
recital  in  their  deed  to  BIrdHeye  that  they 
had  not  sold  or  conveyed  "the  mlnerala^ 
to  Digga  did  not  change  the  real  facta  of 
the  transaction,  and  will  not  be  consid- 
ered to  impair  the  title  of  Dlggs  and  those 
claiming  nnder  him.  A  vendor  may  not 
prejodice  the  title  of  bis  vendee  by  sabse- 
qnent  statements  against  it,  and  mach 
less  can  he  divest  an  interest  which  he  has 
conveyed  by  a  recital  In  a  subsequent  deed 
that  he  did  not  convey  it.  It  Is  troe,  as 
argued,  that  the  language  of  the  reserva- 
tion la  uunsual,  and  cannot  be  said  to 
have  a  technical  meaning,  yet  we  see  no 
r^Bsnn  in  that  tor  the  rejection  of  the 
word  "  preclooB, "  or  for  substituting  in  its 
place  tbe  word  "various."  so  as  to  de- 
stroy the  natural  Import  of  the  words 
need,  and  make  tbe  reservation  include  all 
minerals.  It  is  possible  that  the  regis- 
ter, in  transcribing  the  original  deed,  may 
have  written  the  word  "precious"  errone- 
ously for  the  word  "various,"  thereby 
changing  tbe  reservation  from  "  the  min- 
erals of  all  the  various  l(inds"to"the  min- 
erals uf  all  tlie  precious  Icinds;"  but  there 
Is  absolutely  no  protif  that  such  was  the 
fact.  Tbe  court  cannot  infer  that  such 
mistake  was  made.  The  loss  of  the  orig- 
inal deed  being  shown,  the  certified  copy 
is  presumed  to  l>e  strictly  correct,  in  the 
absence  of  proof  to  tbe  contrary. 

The  cbanceltor  adjudged  that  comphiin- 
aot's  deed  gave  htm  title  to  one-half  of  all 
tbe  mineralB  In  the  Dlggs  tract  of  land, 
except  those  of  "tbe  precious  kinds." 
The  defendant  assigrns  error  on  this  part 
of  the  decree,  and  Insists  that,  at  most, 
complainant  has  title  to  one-half  of  the 
stone-coal  only,  and  that  the  title  tn  all 
the  other  minerals,  not  "  of  the  precious 
kinds,"  is  outstanding.  The  solution  of 
this  question  depends  upon  a  construction 
of  certain  descriptive  language  in  the  con- 
veyances under  and  through  which  com- 
plainant asserts  title.  It  has  already 
been  seen  that  Dlggs  received  title  to  all 
the  minerals  except  those  of  the  "  precious 
.  kinds. "  He  conveyed  to  Voweli,  by 
metes  and  bounds, "  a  certain  tract  or  par- 
cel of  land  containing  200  acres,  more  or 
less,  three-fourths  of  tbe  laud,  and  one- 
half  of  the  stone-coal  of  the  wliole  tract, 
•  •  •  with  Its  appurtenances,  except 
tbe  minerals  of  all  the  precious  kinds." 
Manifestly,  this  deed  would  have  passed 
three-fourths  of  the  200  acres  of  land,  sur- 
face and  minerals,  but  for  tbe  limitation 
and  exception  as  to  tbe  latter.  Hence,  it 
will  be  beld  to  have  passed  everything  not 
excluded  by  such  limitation  and  excep- 
tion. Tbe  exception  was  of  tbe  minerals 
of  "tbe  precious  kinds"  only,  and  the 
■tone-coal  conveyed  was  limited  to  one- 
balf  tbat  contained  In  the  whole  tract. 
Nothing  was  said  about  the  other  min- 
erals. Consequently,  they  passed  with  the 
land,  aa  a  part  of  it.  This  would  not 
have  been  so,  but  tbe  result  would  have 
been  as  cpntended  by  the  defendant's 
counsel,  bad  tbe  conveyance  been  of  three- 
fourtbs  of  tbe  surface,  instead  of  three- 
fourths  of  the  land.  That  would  have  ex- 
cluded all  minerals  except  those  expressly 


included.  Vowell  conveyed  to  complain- 
ant "one-balf  tbe  coal  and  minerals "  In 
tbe  209  acres  of  land,  "except  tbe  minerals 
of  all  tbe  precious  kinds,"  which  were  re- 
served. This  deed  needs  no  construction. 
Its  terms  plainly  give  complainant  title, 
not  only  to  one-half  tbe  stone-coal,  but 
also  to  one-half  of  another  minerals  in  the 
land,  except  those  of "  tbe  precious  kinds. " 
The  decree  on  this  point  is  correct. 

Passing  from  defendant's  assignment  of 
errors,  complainant's  objections  to  other 
parts  of  the  decree  will  be  stated  and  con- 
sidered. 

In  1848  the  state  granted  to  Richmond 
6,000  acres  of  land,  and  to  Wiley  another 
6,000  acres.  The  two  tracts  adjoined  each 
other  on  one  side,  and  together  they  em- 
braced within  their  boundaries  tbe  whole 
of  the  2,000  acres  granted  to  Moore  &8pes- 
sard  11  years  before.  Tbe  Coal  Creek  Min- 
ing ft  Manufacturing  Company  acquired 
title  to  both  the  Richmond  and  tbe  Wiley 
tracts  at  or  about  the  same  time  it 
became  owner  of  Blrdxeye's  title  under 
Moore  A  Spesssrd.  Thus  the  defendant 
became  tiie  owner  of  lands  lying  on  three 
sides  of  the  Dlggs  tract,  and  imme- 
diately adjoining  it.  Bullock's  200  acres 
bounds  it  on  the  other  side.  The  relative 
positions  of  the  three  grants  and  of  the 
Bullock  and  Diggs  tracts  are  Indicated  by 
the  following  diagram : 
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Th«  Dlgga  tract  it  altiiated  near  the  top 
of  Butt  mountain,  a  spar  of  the  Camber^ 
land  moantaina.ln  Anderson  eonnty.  The 
coal  in  it  ts  about  6U0  feet  below  tiie  enr- 
lace,  witb  no  frontage  on  tbe  particular 
tract  throuKb  wbich  it  can  l>e  removed. 
For  this  reason,  and  because  his  coal  can- 
not at  present  beprofltably  rained  tbrouKh 
a  perpendicular  shaft,  complainant  insists 
that  he  la  entitled  to  a  way  of  necessity 
over  and  through  the  adjacent  lands  of 
the  defendant  for  the  purposes  both  of 
mining  and  uf  transportation;  and  be 
seeks  to  have  the  court  declare  bis  right 
to  such  a  way.  The  record  discloses  the 
fact  that  the  most  convenient  way  for 
complainant  to  remove  his  coal  would  be 
over  and  under  the  Wiley  tract.  That 
would  be  the  most  direct  route  to  a  rail- 
way on  defendant's  land,  and  the  least 
expensive  to  complainant.  In  fact  tbe  de- 
fendant has  opened  a  borlsontal  way  for 
its  own  mining  purposes  in  the  Wiley 
tract,  up  to  or  near  the  line  of  the  Diggs 
tract,  and  In  the  same  vein  of  coal  which, 
complainant  desires  to  work ;  and  tbe  in- 
sistance  Is  that  complainant  has  a  legal 
right  to  remove  his  minerals  througii  that 
wa.r.  Tbe  prayer  of  the  bill  is,  aubstan- 
tially,  that  complainant  be  given  the  most 
practicable  way,  wheth3r  over  and 
through  the  Birdseye  part  of  the  Moore  & 
Spessard  grant,  or  over  and  through  the 
Wiley  tract.  The  chancellor  held  him  en- 
titled to  a  reasonable  surface  way  in  the 
former,  and  denied  him  any  way  at  all  In 
tbe  latter.  Complainant  assigns  error  on 
the  refusal  to  grant  blm  a  reasonable 
way  over  and  through  the  Wiley  tract, 
and  the  contention  In  support  of  that  as- 
signment Is  that  the  state  Impliedly 
granted  such  a  way  to  Moore  &  Spessard, 
and  their  successors  in  title,  by  her  grant 
of  tbe  2,000  acres  of  land  to  them ;  nhe  at 
the  time  owning  all  the  surrounding 
lands.  This  contention  cannot  be  sus- 
tained. A  right  of  way  over  the  grantor's 
land  may  arise  in  several  aspects,  as  when 
one  man  sells  to  another  land  wholly  sur- 
rounded by  other  land  which  be  retains, 
or  when  the  parcel  sold  is  surrounded 
partly  by  that  retained  and  partly  by 
that  of  a  stranger,  over  which  there  is  no 
right  of  access.  The  way  In  such  cases  is 
a  necessary  incident  to  the  grant,  and 
without  It  the  grant  itself  would  bie  use- 
less. The  necessity  of  the  case  raises  an 
implication  that  the  parties  intended  that 
the  right  of  way  would  pass  with  tbe 
grant,  though  not  expressed  therein.  3 
Kent,  Comm.  "420, '421 ;  Wasbb.  Easem. 
(4th  Ed.)  258;  67  Amer.  Dec.  note.  p.  760; 
Brigham  v.  Smith,  64  Amer.  Dec.  76; 
Nichols  V.  Luce,  85  Amer.  Dec.  302;  Cooper 
V.  Maupln,  85  Amer.  Dec.  464,  note;  Right- 
sell  V.  Hale,  90  Tenn.  — ,  IH  S.W.  Rep.  245; 
Pettinglll  V.  Porter,  85  Amer.  Dec.  675, 
note;  Mitchell  v.  Selpel,  38  Amer.  Rep.  415- 
421.  This  is  a  doctrine  well  recognized  by 
all  the  courts,  but  it  has  no  application  to 
the  state,  in  the  grant  by  her  of  unsettled 
lauds.  By  public  statutes,  she  provides 
for  the  establishment  and  maintenance  of 

Subllc  roads  penetrating  every  nelgbbor- 
ood,  and  sufflciently  numerous  to  meet 
the  general  wants  of  her  citlsens.  Beyond 
this,  and  tbe  fall  protection  of  the  title 


oonl^rred,  «tae  owea  her  nanteea,  aa  aneb, 
no  duty  or  obligatloB.  It  woald  be  min- 
ons  to  establish  tbe  precedent  contended 
tor,  since  by  It  every  grantee,  from  the 
earliest  history  of  the  state,  and  those 
who  succeed  to  bla  title,  would  have  an 
Implied  right  of  way  over  all  surrounding 
and  adjacent  lands  held  under  Itinlor 
grants,  even  to  the  utmost  limits  of  the 
state.  The  cbaneeUor  was  clearly  right, 
therefore,  in  refusing  the  desired  way 
either  over  or  through  the  Wiley  tract. 

Complainant  further  assigns  error  on 
the  decree  beca use  he  was  not  allowed  a 
way  under  aa  well  as  over  tbe  surface  of 
the  other  tract.  Under  the  doctrine  just 
stated  the  deed  from  Moore  A  Spessard 
to  DIggs  carried  with  it,  by  Implication, 
a  right  of  way  over  the  residue  of  the 
original  tract  in  favor  of  Diggs, — be  hav- 
ing no  other  means  of  access;  and  that 
right  of  way  passed  to  those  succeeding 
to  his  title,  the  same  necessity  contlnn- 
lug.  and  the  right  not  being  expressly  cut 
off  by  any  subsequent  conveyance.  As  to 
that  right  of  way  tbe  Diggs  tract  is  stiii 
the  dominant,  and  the  Birdseye  tract  tbe 
servient,  estate,  notwithstanding  the  sev- 
eral deeds  Intervening  between  the  sever- 
ance of  tbe  heritage  and  the  present  time. 
This  right  of  way  is  raised  by  Implication 
from  the  contract  of  the  parties,  because 
necessary  to  the  use  and  enjoyment  of  the 
principal  thing  granted.  Therefore,  when 
that  thing  includes  both  the  surface  of  the 
land  and  the  minerala  contained  therein, 
the  way  must  be  for  tbe  use  and  enjoy- 
ment of  both  tbe  surface  and  the  minerals. 
It  does  not  foll(»w,  however,  that  there 
shall  be  two  ways,— one  on  the  surface 
and  the  other  under  the  surface  of  the  serv- 
ient estate.  On  the  contrary,  there  can 
be  but  one  way,  and  that  an  overland 
way.  In  some  cases,  as  in  the  one  before 
ue,  it  may  happen  that  the  minerals  ran 
be  more  conveniently  or  profitably  re- 
moved and  put  upon  the  market  by  an 
under-ground  than  by  an  overiaod  way, 
yet  that  fact  will  not  authoriie  the  impli- 
cation that  the  parties  intended  that  a 
right  to  the  under-ground  way  should 
pass  witb  the  deed,  which  Is  silent  on  the 
snbject.  The  question  is  not  one  of  con- 
venience, but  of  necessity.  If  tbe  necessity 
exist,  then  the  grantee  may  have  the  way 
over  the  grantor's  land;  and,  t)elng  thus 
entitled  to  the  way,  he  may  have  it  a  t  a 
place  convenient  for  him.  The  overland 
way  is  one  of  necessity.  The  under- 
ground way  is  not.  Hence  tbe  former  and 
not  the  latter  is  tbe  one  the  claimant  may 
have.  The  fact  that  the  party  who  seeks 
tbe  establishment  of  the  way  in  this  case 
owns  only  the  minerals  in  tbe  dominant 
estate  does  not  change  the  rule.  It  gives 
him  no  higher  or  other  rights  tban  he 
would  have  If  he  owned  both  surface  and 
minerals.  By  his  deed  he  has  an  express 
grant  of  all  mining  privileges  on  and 
through  the  surface;  and,  If  it  were  not  so 
expressed  In  his  deed,  the  grant  of  tbe 
minerals  would  carry  with  it,  by  implica- 
tion, a  right  to  tbe  reasonable.nse  and  en- 
joyment of  the  surface  for  nil  necessary 
mining  purposes.  Marvin  v.  Mining  Co., 
55  N.  T.  688;  15  Amer.  ft  Eng.  Ene.  Law, 
684,  588.    The  desired  way  under  tbe  ear- 
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taceot  tbe  Btrdaeye  tract  was  properly 
refoRecl. 

Finally,  the  decree  recites  tbat  tbe  way 
orer  the  Blrdaeye  tract,  to  which  com- 
plainant Ig  entitled,  shall  "  be  laid  ont  ia 
the  place  and  manner  most  convenient 
and  favorable  for  tbe  mIninR  and  removal 
of  his  said  coal  and  other  minerals  at  the 
time  the  same  abnll  be  dune."  The  de>- 
fendant  assigns  error  on  this  part  of  tbe 
decree,  for  various  reasons.  It  Is  Hhown 
in  the  proof  that  Dl/cgn  and  Vowell  to- 
gether have  resided  apon  this  200  acres  erf 
land  for  more  than  80  years.  Nothing  Is 
disclosed,  however,  as  to  tbe  route  or 
manner  of  their  Ingress  or  egresB.  If  they 
have  appropriated  a  way  over  the  Birds- 
eye  tract,  then  complainant's  way  for  the 
removal  of  his  mineral  should  be  along 
the  same  line;  and,  if  the  way  as  used  by 
them  is  not  reasonably  suffiL-ient  for  his 
purposes,  it  may  be  made  so  by  blm,  due 
regard  for  the  interests  of  the  defendant 
being  observed.  Ho  cannot  be  required  to 
accept  a  way  Insufficient  for  mining  puiv 
poses  merely  for  the  reason  that  the  way 
established  by  the  owners  ot  tbe  HurFace 
may  be  all  that  tbey  have  desired  or 
claimed.  Their  establistament  of  a  way 
does  not  conclude  him,  unless  it  will  an- 
swer his  purposes  reasonably.  Tbt  right 
to  the  way  is  implied  in  favor  of  the  land 
as  land,  iiicludtng  surface  and  minerals. 
Hence  the  way  should  he  sufficient  for  tlie 
reasonable  enjoy  luent  of  both.  If  it  should 
appear,  by  a  reference  to  the  master  or  by 
agreement  of  the  parties,  that  the  owners 
of  the  surface  have  In  fact  established  no 
v^ay  over  the  Birdseye  tract,  then  the 
complainant  may  establisb  one,  under  di- 
rection of  the  chancellor.In  such  place  and 
manner  as  may  be  necessary  for  the  trans- 
portation of  his  minerals,  and  as  may  not 
result  in  unreasonable  detriment  to  the 
servient  estate.  Had  tbe  deed  to  Dlggs 
defined  and  limited  the  way,  iu  tbat  case 
tbe  beneflclarles  would  be  bound  by  the 
terms  of  the  express  grant,  whether  such 
way  should  turn  out  to  be  sufficient  for 
their  purposes  or  not  Haskell  v.  Wright, 
23  N.  J.  Eq.  ItdO.  But  since  tbe  way  results 
by  implication,  from  tbe  necessity  of  the 
case.  It  may  be  made  to  conform  to  the 
reasonably  necessary  demands  ol  its  own- 
ers: dne  r^ard  being  bad  at  the  same 
time  for  tbe  rights  of  those  owning  the 
land  over  which  it  passes.  The  decree  will 
be  modified  as  here  Indicated, — otherwise 
affirmed. — and  the  cause  rrmauded  for  the 
location  and  establishment  ot  said  way, 
as  soon  as  practicable,  under  the  orders 
of  tbe  chancellor,  and  In  coaformlty  with 
this  opinion.  All  th&  costs  will  be  paid 
equally  by  complainant  and  defendant. 


State,  to  Use  of  Monbor  Countt,  v.  Hud- 
son.  Same  t.  Lkb.    Baue  v.  Warbbn. 

(Supreme  Court  qf  TtHnmtee.  Sept.  Term,  1891. ) 
CSomrrr  Tsvstb*— CovrsmATiOR — School  Taxbs. 
The  general  revenneact  of  1881,  (Acts  1881, 
e.  171,)  which  flxes  the  cenpensation  of  tbe  coun- 
tjr  trustee  for  the  ooUectioii  of  taxes,  does  Dot 
repeal  by  implieatioD  Aeto  18(79,  c.  120,  as  amend- 
ed by  Acts  18N1,  c.  106,  flziBg  the  oompensatioo 
of  tbe  trustee  for  school  tooney  collected  and 
paid  oat  by  him,  since  the  comj^nsatlon  maa- 


tlooed  In  the  general  nmrnut  sot  istet  SOly  to 

state  and  county  taxes. 

Appeal  from  chancery  conrt,  Monroe 
county ;  S.  A.  Key,  Chancellor. 

Actions  by  the  state  of  Tennessee  for  the 
use  of  Monroe  county  against  W.  F.  Hud- 
son, county  trustee,  J.  M.  Lee,  and  J.  C. 
Warren.  Judgment  for  plaintiB.  Defend- 
ants appeal.    Affirmed. 

MeCroakey  St  Hunt,  for  appellants.  W. 
B.  Stepbeaa  and  Youag  &  Young,  tor  ap- 
pellee. 

LuRTON,  J.  By  section  2.  Acts  1N79,  c. 
120,  it  was  provided  that  the  county  trus- 
tee should  be  allowed  5  per  cent,  on  all 
school  money  collected  by  him  from  th« 
tax-payers  of  this  county  and  paid  out  by 
bira  upon  orders  of  school  directors.  By 
chapter  106,  Acts  1881,  this  section  was  so 
amended  as  to  strike  out  6  and  insert  1% 
per  cent,  as  the  compensation.  By  tbe 
general  mvenue  act  of  1881,  being  chapter 
171,  Acts  1881,  tbe  compensation  of  tbe 
trustee  for  tbe  collection  ot  the  taxes  is 
fixed  at  sums  set  out  In  section  59.  By 
section  88  of  the  same  act  "all  acts  and 
parts  of  acts  upon  the  subject  of  asaess. 
ment  and  collection  ot  taxes  and  sale  of 
land  for  taxes  in  conflict  with  tbe  provis- 
ions of  this  act,  and  all  other  acts  in  con- 
flict with  the  provisions  of  this  act,  be, 
and  they  are  hereby,  repealed. "  It  Is  now 
Insisted  tha  t  this  latter  act  repeals  all  for- 
mer acts  fixing  compensation  ot  trustee 
for  collection  and  disbursements  of  the 
county  school  tax.  Repeals  by  implication 
are  not  favored.  If  two  acts  can  stand 
together,  they  will  be  so  construed.  The 
act  of  1N79,  which  first  fixed  a  special  com- 
pensation to  trustees  for  collection  of  tbe 
school  tax.  Is  entitled  "An  act  to  amend 
an  act  entitled  '  An  act  to  establish  and 
maintain  a  uniform  system  of  public 
schools,'"  etc.  This  act  regulates  not  on- 
ly the  compensation  of  trustee,  but  the- 
mode  in  which  the  school  fund  coming  to 
his  hands  should  be  disbursed.  The  act 
of  1881  amending  this  act  as  to  compensa- 
tion was  passed  April  5,  1881;  while  the 
act  which  it  is  Insisted  repealed  this 
amending  act,  as  well  as  the  act  of  1879.  so 
far  as  it  fixed  compensation  ot  the  trustee, 
was  passed  on  April  6th, — a  day  only  In- 
tervening. The  title  of  this  last  act  Is:. 
"An  act  to  provide  more  just  and  equtta* 
ble  laws  tor  the  nssessraent  and  collection 
of  revenue  for  state  and  county  purposes, 
and  to  repeal  all  laws  now  in  force  where- 
by revenue  is  collected  from  tbe  asscss- 
ment  of  real  estate,  personal  property, 
privileges,  and  polls."  Neither  of  the  acts 
supposed  to  be  affected  by  the  repealing 
clause  of  this  last  act  are  assessment  acts. 
The  compensation  of  the  trustee  forcolleo- 
tlon  of  school  tax  is  not  alluded  to  in  this 
assessment  act.  The  compensation  regu- 
lated has  reference  to  the  state  and  coun- 
ty tax,  and  not  to  the  school  tax.  Tha 
two  acts  are  not  necessarily  repugnant. 
We  think  the  act  ot  1879,  as  amended  by 
chapter  106,  Acts  1881.  was  not  affected  by 
the  repealing  clause  of  Acta  1881,  c.  171,  and 
tbat  the  trustee  was  only  entitled  to  tha 
compensation  fixed  by  Acts  1881,  c.106,  be> 
fng  1J^  per  cent.  The  decree  ul  tb«  ehan 
cellor  must  be  afilrmed. 
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The  two  caws  of  State,  tor  nee,  etc.,  tb. 
J.  M.  Lee,  and  same  ajralnst  J.  C.  Warren, 
involve  same  point,  and  mast  also  be 
affirmed. 


Bri>pori>  Stonb  Co.  y.  Board  op  Publi- 
cation OF  Odubbrland  Pbebbytbkian 
Church. 
(Supreme  Court  of  Tenneatee.    Feb.  9,  1893.) 

ICbchamics'  Liens— Wbo  Entitlbd  to— Pbbsons 

FuilNISBINO  IiATBKIAI.S  TO  BUBCONTBAOTORS. 

HIU.  &  V.  Code,  i  2789,  gives  a  lien  apon 
any  tract  of  land  on  which  a  house  has  been  bnilt 
ye  repaired,  "by  special  contract  with  the  owner, " 
in  favor  of  the  "mecbanio  or  undertaker,  founder 
or  machinist, "  who  does  work  or  f  nmiahes  ma- 
terials. By  section  8740  this  lien  is  extended  to 
"every  Journeyman  or  other  person  employed  by 
such  mechanic,  founder,  or  machinist"  to  work 
on  the  building,  or  furnish  materials  for  the 
same.  Held,  that  Act  ItiOO,  c.  114,  (Hill.  &  V. 
Code,  i  2740,)  amending  section  2789,  so  that  the 
benefits  thereof  shall  apply  to  "all  persons  doing 
any  pcrtion  of  the  work,  or  tarnishing  any  por- 
tion of  the  material  for  the  building  contemplat- 
ed in  said  section, "  in  no  way  affects  section 
8740,  and  gives  no  lien  to  persons  furnishing 
materials  to  a  subcontractor. 

Appeal  from  chancery  conrt,  Davideon 
county;  A.vdurw  Allison,  Chancellor, 

Action  by  the  Bedford  Stoue  Company 
against  tbe  Board  ut  Publication  <>r  Cum- 
berland Presbyterian  Church  to  enforce  a 
mechanic's  lien  for  materials.  Judicmnnt 
(or  defendant.  Plalntlfl  appeals.  Af- 
firmed. 

Frizxell,  ZarecorAColea,  for  appellant. 
John  M.GaDt,HHtnUtou  Parkea,».QA  Dick- 
eiisou  A  iTHMer,  (or  appellee. 

LuRTON,  J.  The  point  (or  declsfon  is  as 
to  whether  one  who  (nmisbes  materials 
to  a  sabcctn tractor  Is  within  thp  pro- 
visions o(  Code,  S  2739  et  seq.,  grtving  a  lieu 
to  contractors,  mechuntcs,  and  furnishers 
ot  materials.  Section  2789  gives  a  lien  "up- 
on any  lot  o(  ground  or  tract  of  land  up- 
on which  a  house  has  been  constructed, 
built,  or  repaired,  •  •  •  by  special 
contract  with  the  owner  or  his  agent,  in 
favor  ot  the  mechanic  or  undertaker, 
founder  or  machinist,  who  does  the  work, 
or  any  part  of  tbe  work,  or  furulsbes  the 
materlnls,  or  any  part  of  the  materials. 
•  •  •"  This  section  is  substantially  the 
first  section  of  the  act  o(  1S46,  c.  11M.  By 
section  2746,  this  Hen  is  extended  to 
"every  Journeyman  or  other  person  em- 
ployed liy  such  mechanic,  (onuder,  or  ma- 
chinist to  work  on  the  buildliiKS,  fixtures, 
machinery,  or  improvements,  or  to  furnish 
materials  (or  the  same.  •  •  •"  This 
section  is,  in  substance,  the  second  sec- 
tion of  the  act  o(  1846.  By  a  careful  read- 
ing o[  these  sections.  It  will  be  seen  that 
the  one  first  quoted  gives  the  Hen  only  to 
the  mechanic  or  undertaker,  founder  or 
machinist,  who,  by  special  contract  with 
tbe  owner  of  tbe  lot,  does  the  work  or 
furnishes  materials.  If  the  law  bad 
stopped  here,  none  but  original  contractors 
would  be  entitled  to  the  lien.  But  by 
the  next  section  quoted  the  benefits  ot 
this  lien  are  extended  to  all  persons  who 
shall  be  employed  "by  such  mechanic, 
founder,  or  machinist  to  work  on  the 
balidlngi,    *    *    *    or   to     furnish     ma- 


terials for  tbe  same."  Thus  subcontract- 
ors, upon  complying  with  tbe  other  pro- 
visions of  the  law,  were  brongbt  within 
tbe  meaning  ot  the  act.  Complainant  is 
not  a  contractor  who  has  furnished  ma- 
terials, and  It  is  therefore  not  within  sec- 
tion 27S9.  Neither  has  It  been  employed 
to  furnish  materials  by  a  contractor. 
Therefore  it  is  not  entitled  to  stand  upon 
the  section  relating  to  subcontractors. 
It  is,  however,  claimed  that  the  act  of 
1860,  c.  114,  so  extends  this  lien  as  to  em- 
brace the  case  ot  a  contractor  in  the  third 
degree.  This  act  reads  as  follows:  "That 
section  1981  of  the  Code  (being  section  2739 
ot  Compilation  ot  Milllken  and  Vertrees) 
be  BO  amended  that  the  benefits  ot  said 
section  shall  apply  to  all  pei-sons  doing 
any  portion  of  the  work,  or  furnishing 
any  portion  ot  the  material,  for  the  build- 
ing contemplated  in  said  section." 

Tu  understand  the  intent  of  tho  legis- 
latnre  by  this  amendment,  we  must  look 
to  the  history  of  this  mechanic's  lien  law. 
It  is  only  necessary  to  go  back  to  tbe  act 
of  1846.  This  act,  by  Its  first  si>ctton, 
gave  tbe  lien  to  any  mechanic  or  nuder- 
taker,  by  special  contract  with  the  owner. 
By  tbe  second  section  ot  this  act  this  lien 
was  extended  to  ths  "Journeyman  work- 
men o(  said  mechanic  or  undertaker,  or 
snch  other  person  or  persons  as  may  be 
employed  by  bim,  or  under  tairo,  to  do 
any  part  ot  the  work,  or  furnish  any  of 
the  said  materials."  This  act  has  been 
construed  as  giving  the  Hen  by  the  first 
section  only  to  one  who  was  a  "mechanic 
or  undertaker"  ot  the  contract.  The  sec- 
ond section  applied  only  to  such  persons 
as  were  employed  by  such  "mechanic  or 
undertaker"  to  do  work  orinmlsh  ma- 
terials. It  was  tbere(ore  held  that,  as  the 
owner  was  neither  a  mechanic  nor  un- 
dertaker, one  who  sold  bIm  luml>er  to  be 
used  in  bis  house  had  no  Hen.  Stevens  v. 
Wells.  4  Sneed,  8X9.  It  did  not  extend  to 
a  merchant  who  sold  the  owner  machin- 
ery to  put  up  in  a  fiourtng-mlll.  Green- 
wood y.  Manufacturing  Co.,  2  Swan,  130. 
Neither  did  it  extend  to  a  manufacturer 
who  furnished  and  put  np  machinery  in 
a  steam  tannery.  Munntactnclng  Co.  v. 
Bynura,  3  Sneed,  267.  The  act  was 
widened,  as  carried  Into  the  Code  of  lSij», 
so  as  to  add  to  the  "mechanic  or  nnder- 
taker"  the  "founder  or  machinist."  This 
amendment  met  the  difficulty  pointed  out 
by  the  Cases  of  Greenwood  and  Bynum, 
butdid  not  cover  thetronblepoln  ted  outby 
Stevens  v.  Wells,  4  Sneed,  389,  where  it  was 
held  that  one  who  furnished  materials  to 
tbe  owner  ot  the  house,  and  upon  con- 
tract with  him,  bad  no  lien,  because,  said 
Judge  Harris,  such  persons  " are  neither 
meclianlcs  who  have  worked  on  the 
house,  nor  are  they  undertakers  for  its 
construction,  nor  have  they  furnished  ma- 
terials TO  the  mechanic  or  undertaker." 
The  act  of  1860  amends  section  2739  in 
such  manner  as  to  meet  tbe  last  of  the 
series  of  decisions  mentioned.  But  this 
amendment  in  no  way  affects  section  2746. 
The  amended  section  relates  alone  to  a 
limited  class  of  persons  who  bave  special 
contracts  with  the  owner.  Section  2746 
relates  to  a  class  of  persons  who,  without 
any  contract  with  tbe^owner.  ntfu'  ac- 
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quire  a  lien.  The  section  amended  gave 
tbe  Hen  only  where  the  materials  were 
famished  by  a  mechanic  or  undertaker,  ur 
founder  or  machinist,  having  a  special 
contract  with  the  owner.  By  tbe  amend- 
ment the  lien  is  extended  to  "all  persons, " 
who  hare  a  special  contract  with  the 
owner,  who  do  any  part  ol  the  work  or 
(nmish  any  part  ot  tbe  materials.  The 
thing  eraential  to  tbe  lien  given  by  the 
amendment  is  that  tbe  person  claiming  It 
shall  have  a  special  contract  wiib  the 
owner  for  the  work  or  material,  if  It 
bad  been  intended  to  extend  the  lien  to  a 
contractor  in  the  third  or  fourth  degree 
rem<ived  from  the  owner,  or  to  any 
creditor  of  a  remote  subcontractor,  then 
section  2746,  which  relates  alone  to  per* 
Bonn  having  no  contract  with  the  owner, 
shiiuld  have  been  amended.  To  Justify  a 
conHtrnction  which  would  extend  this  lien 
to  remote  contractors,  or  creditors  of 
sabrontractors,  the  statute  should  be  so 
plain  as  to  admit  of  no  doubt.  Such  a 
constrnction  would  operate  with  great 
severity  npon  both  the  owner  and  con- 
tractor, upon  the  contractor.  In  the 
present  state  of  the  law,  such  a  lien  would 
be  most  oppressive.  His  own  contract 
might  be  a  prudent  one.  Uls  contracts 
with  subcontractors  might  be  such  as  to 
leave  him  a  margin  of  profit.  But  if  the 
contract  price  to  be  paid  by  the  owner  Is 
to  be  subjected  to  the  Improvident  agree- 
ments of  the  subcontractors,  over  whose 
contracts  he  bas  no  control,  be  is  left  with- 
out protection,  unless  be  requires  such 
bonds  as  most  small  contractors  would 
be  unable  to  give.  The  strong  tendency 
of  Judicial  opinion  bas  been  against  any 
construction  extending  these  liens  to  tbe 
creditors  nf  subcontractors.  Wood  t. 
Donaldson.  17  Wend. 5.50,  and  22  Wend. 89.5; 
Stppliens  V.  Railroad,  29  Uhlo  St.  227; 
Harland  t.  Rand,  27  Pa.  St.  511. 
Decree  affirmed. 


Roach  y.  Woopall  et  al. 
(Supreme  Court  aj  Tennesiee.    Feb.  11, 1898.) 
FxoMissoRT  Note— PoHGixo  Patbb'b  Hams— 

RlBBTS  or  IMHOCSNT  PCKCHAglB. 

Wliere  thelswfnl  custodian  of  a  note,  pay- 
able to  the  order  ol  a  particular  payee,  forges 
tbe  payee's  name,  and  transfers  the  note  to  an 
innocent  pnrchaaer  for  value,  tbe  latter  acquires 
no  title  as  against  the  payee.  Dolie  v.  Hall,  9 
Bazt.  ii89,  overmled. 

Appeal  from  chancery  court,  Davidson 
eonnty;  Andrew  Allison.  Chancellor. 

Action  by  S.  U.  Roach,  administrator, 
against  E.  M.  Woodall  and  W.  I.  Cherry, 
to  recover  possession  of  a  note,  and  to 
enforce  payment  thereof.  Judgment  for 
plaintiff.    Defendants  appeal.    Afflrmed. 

CbHOtplon,  Bead  A  Brown,  for  appel- 
lants. Matt  W.  Allea  and  Stokea  A 
Stokeg,  for  appellee. 

8NODORA88.  J.  Isaac  Whit  worth  sold 
to  J.  B.  and  William  Hartman  a  tract  of 
land,  taking  in  part  consideration  there- 
for the  following  note,  payable  to  his 
Ainnr  son:  "Jan.  21, 187K.  Thirteen  years 
after  date  we  promise  to  pay  to  tbe  order 
of  Milton  J.  Wbitworth  five  hundred  dol- 
iars,  being  fourth  payment  for  a  tract  of 


land.  Value  received.  John  B.  Habt- 
MAN.  William  Habtman.  "  The  note 
subsequently  came  Into  tbe  possession  ot 
defendant  Woodall,  as  guardian  of  the 
minor  payee.  Woodall  delivered  the  note 
to  defendant  W.  I.  Cherry  in  1889,  and  be- 
fore it  was  due,  as  collateral  security  for 
Cherry's  indorsement  nf  Woodall's  note 
in  bank  for  $600,  which  last  note  defend- 
ant Cherry  subsequently  paid  as  Indorser. 
At  tbe  time  the  note  in  controversy  was 
delivered  it  bad  indorsed  npon  it  tbe  name 
of  Milton  J.  Wbitworth,  the  payee. 
Cherry  did  not  know  Wbitworth,  or  that 
hH  was  a  minor  at  the  time,  or  that 
Woodall  was  bis  guardian.  Woodall  did 
not  transfer  as  guardian,  or  pretend  to 
do  so.  He  claimed  to  be  a  purchaser  of 
the  note  from  Wbitworth,  and  to  own  tbe 
note,  and  under  this  claim  delivered  it, 
thus  indorsed,  to  Cherry.  The  indorse 
ment  was  a  forgery,  and  after  tbe  death 
of  Milton  J.  Wbitworth,  who  died  before 
he  became  ot  age,  S.  H.  Roach  admin- 
istered npon  bis  estate,  and  flled  this  bill 
to  recover  of  defendant  Cherry  the  note, 
and  to  collect  it  of  the  defendants  Hart- 
man.  Cherry  defended  npon  the  ground 
that  he  was  an  innocent  purchaser  for 
valuable  consideration  and  without  no- 
tice. The  chancellor  decided  In  favor  ot 
complainant,  and  Cherry  appealed. 

Assuming  that  Cherry  took  tbe  note  as 
consideration  for  his  indorsement  of 
Woodall's  note  at  the  time  or  before  the 
delivery  of  the  Wbitworth  note  to  him, 
he  would  be  a  holder  for  value  and  In  duo 
course  of  trade.  Nlchoi  v.  Bate,  10  Yerg. 
429.  A  different  resnit  would  follow  if  re- 
ceived after  be  had  Incurred  the  liability, 
and  took  it  merely  as  security  for  a  pre-ex- 
isting debt.  Craighead  t.  Wells,  8  Baxt. 
Stt.  The  complainant  insists  that  the  tes- 
timony of  Mr.  Cherry  is  not  sufficiently 
speclHc  to  show  that  he  in  fact  received 
the  note  in  consideration  of  tbe  indorse- 
ment, but  that  ail  he  says  may  be  taken 
as  true,  and  yet  It  may  have  been  deliv- 
ered to  him  to  secure  bim,  after  he  had 
Incurred  this  liability.  Waiving  this  ques- 
tion, and,  for  the  purposes  of  this  opin- 
ion, treating  his  evidence  as  afflrmatlve 
that  the  indorsement  was  made  npon  this 
consideration,  we  consider  the  effect  of 
the  delivery  to  Cherry  of  this  note  with 
tbe  forged  indorsement  of  the  payee,  leav- 
ing for  tbe  time  out  of  view  the  tact  that 
the  supposed  indorser  was  a  minor.  Does 
such  a  holder  obtain  title  to  tbe  note,  and 
can  he  defeat  the  true  owner,— the  payee, 
— or  bis  representative,  who  seeks  to  re- 
cover It  from  him?  It  Is  assumed  in  argu- 
ment of  defendant'sconnseltbat  this  prop- 
osition was  decided  in  tbe  affirmative  by 
onr  predecessors  in  this  court  In  187B. 
Duke  V.  Hail,  9  Baxt.  282.  As  stated  in 
the  opinion  of  tbe  court  in  that  case,  the 
note  in  controversy  was  one  made  by  A. 
D.  Hnrt.  payable  to  Alien  Deberry,  and 
by  him  "indorsed  to  J.  W.  Glass. '^  This 
note,  without  indorsement  by  J.  W.  Glass, 
w«is  placed  by  him  in  the  sate  ot  J.  E. 
Glass.  Tbe  latter,  without  authority,  in- 
dorsed the  name  of  J.  W.  Glass  upon  It, 
and  transferred  it  to  an  innocent  pur- 
chaser or  holder  for  value.  This  holder 
transferred  to  another.  Tbe  suU  was  by 
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ttM  awsigBeeot  J.  W.  Glaw.tbe  real  owner, 
•vaii»t  the  last  parcbuser,  and  it  was 
held  tbat  be  was  not  entitled  to  recover. 
The  Btatement  in  tbe  opinion  1b  that  the 
note  was  "Indoraed  by  tbe  payee  to  J. 
W.  Glaee. "  Whether  it  la  meant  that  this 
indorsement  was  In  terms  to  bim,  or 
wliether  It  was  lndorBe<l  tu  blank  a>id  de- 
livered to  falm,  is  not  clear,  but,  treatlnj; 
the  language  quoted  as  showing  tbat  it 
was  not  indorsed  In  blank,  Itut  to  J.  W. 
Glass  by  name,  It  put  the  title  In  bim,  and 
required  bis  Indorsement  to  pass  it  out  of 
him  ;  and  this  Is  elsewhere  assumed  in  tbe 
opinion.  Still  It  Is  not  the  exact  case  pre- 
sented here,  because  there  the  note  was 
first  properly  indorsed  by  the  payee  to 
another;  while  here  there  never  was  any 
Indorsement  pat  upon  it  by  tbe  payee. 
But,  regardlnir  tbat  indorsement  as  to  J. 
W.  Glass  by  name,  as  it  parports  fairly 
to  have  been  in  tbe  language  of  tbe  opin- 
ion, there  is  no  difference  in  principle  in 
tbat  case  and  this,  because  there,  as  here, 
it  was  payable  to  a  particular  person,  or 
bis  order;  in  tbat  case,  by  indorsement; 
In  this,  oD  its  face:  and,  if  tbat  case  la  corw 
rectly  decided,  it  is  conclusive  of  this.  In 
tbat  case.  Judge  FHisicii£A.N,  delivering  the 
opinion,  quoted  from  Kent  tbe  principle 
assumed  to  anthorixe  it,  as  follows: 
"The  booa  Ode  bolder  can  recover  on  tbe 
paper,  and  gets  a  good  title  to  It,  though 
it  come  to  bim  from  a  party  who  bad 
stolen  or  robbed  it  from  tbe  true  owner, 
provided  he  tooic  it  innocently,  in  tbe  due 
course  of  trade,  for  a  valuable  considera- 
tion, not  overdue,  and  und<>r  circum- 
stances of  due  caution;  and  be  need  not 
account  for  his  possession  unless  suspi- 
cion is  raised."  3  Kent,  Com m.  78,  79. 
Tiie  quotation  was  a  very  clear  and  ac- 
curate statement  of  tbe  law  as  recognized 
generally  by  test-writersand courts  where 
tt  applies,  but  It  was  not  made  by  tbe  au- 
thor in  reference  to  paper  stolen  from  tbe 
payee  before  Indorsement  by  him,  or  to 
paper  which  required  indorsement  to  be 
made  before  title  could  be  passed,  and 
which  was  subsequently  forged;  but  re- 
lated to  negotiable  paper,  pavable  to 
bearer,  or  indorsed  in  blank  before  stolen, 
and  thus  made  payable  to  bearer,  in 
which  case  tbe  tlffef  bad  nothing  to  do 
but  deliver  tbe  paper,  with  or  without 
further  indorsement,  to  a  bona  fide  pur- 
chaser, as  the  preceding  part  of  the  para- 
graph, not  quoted  by  Judge  Frrbman, 
clearly «hows.  That  part  was  as  follows: 
"Possession  Is  prima  fade  evidence  of 
property  in  negotiable  paper,  payable  to 
bearer,  or  indorsed  in  blank;  and  the 
bearer,  though  a  mere  agent  or  the  orig- 
inal payee,  when  tbe  indorsement  is  in 
blank,  may  sue  on  it  in  his  own  name, 
without  showing  title,  unless  circum- 
stances appear  creating  suspicion." 
When  Mr.  Kent  adds,  "The  bona  fide 
bolder  can  recover  upon  the  paper,"  tbe 
reference  Is  to  such  paper, — that  Is,  to 
paper  transferable  by  delivery,  payable 
to  bearer,  or  having  upon  it  a  valid  in- 
dorsement in  blank  when  stolen;  and  it 
is  only  to  snch  paper  tbat  the  rule  applies 
under  all  the  antboritles.    The  distinction 


is  very  clear  between  the  transfer  tif  aaeli 
paper  and  tiie  attempt  to  transfer  paper 
stolen  or  obtained  without  antborlty. 
not  payable  to  bearer,  or  Indorsed  in 
blank  when  stolen  or  so  obtained.  In 
tbe  latter  case  no  title  can  be  passed  to  an 
indorsee  or  transferred  by  reason  of  a 
forged  indorsement  as  against  tbe  party 
whose  indorsement  is  forged.  Daniel, 
Neg.  Inst.  SS  677.  1854, 1469;  2  Pars.  Notes 
&B.  p.  284:  Story,  Prom.  Notes.  5$  .181- 
888.  Authorities  on  this  point  need  not 
be  multiplied  in  citation;  there  are  none 
to  the  contrary.  The  distinction  was 
overlooked  in  the  case  of  Duke  ▼.  Hall.— 
the  9  Baxt.  Case,— and  tlie  holding  on  this 
point  In  tbat  case  was  not  tbe  law,  and 
to  that  extent  it  is  overruled. 

Another  question  decided  by  tbe  chan- 
cellor was  that  the  Indorsement  might  be 
avoided  by  complainant,  and  the  note  re- 
covered, because  of  the  minority  of  the 
payee,  tbe  supposed  Indorser.  Under  the 
decisions  in  this  state  and  others  the  hi- 
dorrement  might  well  have  been  held  to 
be  void.  Mr.  Story. in  his  work  on  Prom- 
issory Notes,  SS  77-80,  puts  upon  the  same 
ground  the  minor's  Incapacity  to  Indorse 
and  make  a  promissory  note,  and  shows 
tbat  there  is  a  conflict  of  opinion  as  to 
whether  such  act  is  void  or  voidable. 
The  court  of  this  state  has  ranged  itself 
with  those  holding  tbe  making  of  a  nego- 
tiable note  by  a  minor,  even  tor  necpssi- 
tles,  a  void  act,  and  this,  after  full  discus- 
sion, upon  the  weight  of  autbority.  Mc- 
Minn  V.  Richmonds,  6  Torg.  9.  Mr.  Story 
thought  the  weight  of  authority  prepon- 
derated in  favor  of  holding  promissory 
notes  given  or  indorsed  by  an  infant  void- 
able only.  Section  78.  But,  treating  it 
from  this  stand-point,  he  dMilarea  tbe  law 
to  be  well  settled  that  not  only  may  the 
infant  avoid  it,  and  intercept  payment  to 
tbe  indorsee,  but,  by  griving  notice  to  tbe 
antecedent  parties  of  his  avoidance,  fnr- 
nisb  to  them  a  valid  defensn  against  tbe 
claim  of  the  indorsee.  Section  80.  It 
would  seem  clear,  then,  that,  whether 
such  indorsement  were  void  or  voidal>le, 
the  minor  or  his  representative  inigfat 
avoid  It,  and  recover  the  note  of  the  trans- 
feree, and  that  this  is  not  only  a  well  set- 
tled, but  a  ]ust,  rule  of  law;  for  a  trans- 
feree who  receives  by  delivery  merely  from 
bearer  a  note  with  the  name  of  another 
indorsed  upon  It,  ought  to  be  charged 
with  notice  wbo  that  Indorser  was,  and 
whether  a  person  wbo  conld  in  law  bind 
himself  by  an  indorsement.  It  bedoee  not 
in  fact  know  tbe  Indorser,  he  would  hard- 
ly predicate  anything  of  an  Indorsement, 
or  rely  on  it  without  Inquiry.  Such  in- 
quiry would  disclose  the  minority  of  the 
Indorser,  and,  consequently,  it  migbt  w^ 
be  holden  that  the  transferee  was  charge- 
able with  notice  of  tbe  invalidity  of  tbe  in- 
dorsement. But,  as  tbe  minor  did  not  in 
fact  indorse  tbe  note  In  controversy,  these 
questions  do  not  necessarily  artae  or  call 
for  decision,  and  we  therefore  rest  the  de- 
cision upon  the  ground  already  stated,— 
the  invalidity  of  the  transferee's  title  un- 
der tbe  forged  indorsement.  Tb*  decree  Is 
affirmed,  with  costs. 
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Gamfbu.!.  t.  State. 

{Cmtrt  of  AppeaU  ofTtxat.    Feb.  18, 189S.) 

HomciDB— EviDBSCE — Cballbnob  ov  Jubobs — 
Special  Vbnirb— Sebvicb  o»  Dkfe.vdant. 

1.  Wbere  defendant's  counsel  is  served  in  a 
capital  case  with  a  copjr  of  a  special  venire, 
while  the  defendant  is  on  bail,  and  the  next  daj 
defendant  is  committed  to  jail,  and  also  seirea 
with  a  oop7i  and  the  trial  is  not  antil  the  second 
day  therraiter,  an  oblection  that  defendant  was 
not  served  one  whole  day  before  the  trial,  as  re- 
quired by  Code  Crim.  I^oc.  art.  617,  is  not  well 
taken. 

2.  One  of  the  persons  who  had  been  sum- 
moned as  a  juror  having  been  inadvertently 
Mnitted  from  the  list  served  upon  the  defendant 
the  Uttterofaitectad  to  his  being  called.  The  court 
thereopon  ordered  talesmen  tobesammoned,  and, 
the  said  person  being  one  of  the  talesmen,  de- 
fendant asked  that  the  list  be  set  aside,  which 
the  court  refused  to  do.  On  his  ijoir  dire  the  said 
person '  stated  that  he  could  neither  read  nor 
write  EoKlish.  Held,  that  a  challenge  by  the 
state  was  properly  sustained. 

8.  The  prosecution,  on  an  indictment  for 
marder,  was  permitted  to  ask  the  brother  of  the 
deceased  why  he  held  up  the  defendant  and  two 
others,  and  wanted  to  Keep  the  drop  on  them 
when  he  met  them.  The  answer  was  that  the 
witness  believed  defendant  had  killed  his  brother, 
and  that  he  belonged  to  the  mob.  Reld,  that 
the  question  and  answer  were  both  improper,  and 
especially  the  answer,  because  it  gave  merely  the 
OfHnion  of  the  witness. 

4.  The  testimony  of  the  father  of  the  deceased, 
that  he  had  told  his  wife  on  the  night  of  the 
murder  that  defendant  had  killed  their  son,  was 
merely  the  opinion  of  the  witness,  and,  as  the 
defendant  was  not  present,  was  inadmissible. 

5.  The  declarations  and  advice  given  by  the 
Judge  and  the  district  attorney  to  the  deceased's 
father  in  regard  to  the  importance  of  his  testi- 
mony, and  the  necessitv  of  concealing  or  with- 
holding it  until  the  Una!  trial  of  the  defendant, 
was  irrelevant,  and  caU-ulated  to  prejudice  the 
defendant  in  the  minds  of  the  jury. 

0.  A  witness  in  a  criminal  prosecution,  hav- 
ing been  implicated  in  the  crime  bjr  another 
witness,  was  arrested,  and  placed  in  jail  After- 
wards, when  called  to  testify,  the  court  cau- 
tioned him  that  he  was  charged  with  the  same 
crime  as  the  defendant,  and  that  anything  he 
might  say  could  be  used  against  him.  Htftdtnat, 
as  the  witness  was  not  yet  indicted,  and  was 
therefore  competent,  under  Code  Crim.  Prnc.  art. 
731,  it  was  erroneous  to  caution  him  with  a  view 
to  his  trial  under  a  future  indictment,  and  espe- 
oially  so  in  the  presence  of  the  jury. 

Appeal  from  diatrict  court.  Mason  coon- 
ty;  W.  M.  AUJBON,  Judxe. 

Indictment  against  O.  W.  Campbell  for 
mnrder.  There  waa  Judgment  of  cunvlc- 
tioD,  and  defendant  appeals.    Reversal. 

Triplett  A  Lewis,  M.  Fulton,  and  E. 
Light,  for  appellant.  Rtcburd  B.  Hani- 
aoa,  Asat.  Atty.  Geo.,  and  Ijeigb  Burleaon, 
for  tbe  State. 

White.  P.  J.  Appellant  was  indicted  In 
tbe  district  court  of  San  Snba  county  for 
tberoorderof  one  Edward  R.  Hartman. 
Tbe  district  judge,  of  bis  own  motion,  ow- 
ing to  tbe  tact,  as  stated  by  him,  that  a 
trial  alike  fair  to  tbe  accused  as  well  as 
tbe  state  conid  not  be  had  in  either  the 
counties  of  San  Saba  or  Mills,  tbe  latter 
being  tbe  next  nearest  court-house  to  the 
court-hooM  of  San  Saba,  "owing  to  In- 
fluential combinations  wlilcb  would  deter 
wltneesea  from  testifying  fully  and  freely, " 
cbangMl  the  venue  of  the  case  to  Mason 
eunnty.    Oo  tbe  trial  In  tbe  district  court 


In  Mason  eoonty  sppdiant  waa  foimd 
guilty  of  murder  in  the  second  degree,  bia 
puniHbment  bdng  fixed  at  five  yearsln  tbe 
penitentiary. 

Defendant's  first  bill  of  exceptions  com- 
plains that  be  was  not  served  with  a  copy 
of  the  special  venire  one  whole  day  prior 
to  the  time  he  was  placed  upon  trial.  It 
appears  from  the  bill  that  at  the  time  tbe 
special  \enlre  was  returned  by  the  sherIB, 
on  tbe  morning  of  tbe  9th  day  of  March, 
tbe  defendant  was  on  ball,  and  notcon- 
HnM  in  ]all.  The  clerk  immediately  made 
out  a  list  of  the  names  uf  the  Jurors  sum- 
moned on  said  special  venire,  and  furnished 
tbe  same  to  the  counsel  for  defendant. 
Defendant,  not  being  In  ]all  at  tbe  time  bis 
counsel  were  fnmlHbed  with  this  list, 
could  not  claim  further  exemption  from 
liability  from  trial  for  longer  than  one 
day.  (lode  Crim.  Proc.  art.  617.  After  de- 
fendant's counsel  had  been  served  witb  a 
list  of  tbe  special  veaire,  defendant  waa 
rearrested  on  motion  of  tbe  district  attor- 
ney, because  his  ball  was  iusufflcient  In 
amount,  and  placed  In  Jail  on  tbe  evening 
of  the  nth  of  March.  It  Is  further  mtide  to 
appear  that  on  tbe  10th  day  of  March  tbe 
defendant,  after  be  was  placed  In  Jail,  was 
also  served  with  a  copy  of  tbe  special 
venire.  The  defendant  was  not  put  upon 
trial  until  March  12th.  The  objection  as 
to  the  service  of  the  copy  of  tbe  venire  is 
nut  well  taken.  But  it  Is  further  objected 
that  in  the  copy  served  upon  hiiu  the 
name  of  one  of  the  Jurors,  to-wit,  Henry 
Husse,  who  had  been  summoned  as  a  Ju- 
ror, was  omitted;  that  the  Juror  was 
present;  and  while  tbe  other  Jurors  were 
being  Impaneled  it  was  discovered  that 
tbe  name  of  Henry  Hasse  was  omitted  from 
the  list  served  upon  the  defendant  In  per- 
son. After  all  the  names  on  the  copy  of 
tbe  list  served  upon  the  defendant  had 
been  exhausted,  Henry  Hasse  was  called, 
and  was  tendered  for  examination  as  a 
Juror,  but  the  defendant  objected,  because 
his  name  was  not  on  the  list  served  npon 
blm;  whereupon  he  was  stood  aside  by 
tbe  court,  and  tbe  sheriff  instructed  to 
summon  15  talesmen  to  complete  the  Jury, 
which  having  been  done,  and  Henry  Hasse 
being  one  of  the  16  talesmen  summoned  by 
the  sheriff,  defendant  asked  that  tbe  list 
of  talesmen  be  set  aside,  because  Henry 
Basse  was  one  of  same,  which  was  re- 
fused by  the  court.  In  his  explanation  of 
this  bill  of  exceptions  tbe  learned  trial 
Judge  says  that  tbe  Juror  Henry  Hasse, 
on  his  voir  dire  examination  as  a  tales- 
man, stated  that  he  could  neither  read 
nor  write  tbe  English  language,  and  for 
this  cause  was  challenged  by  the  state, 
and  the  court  sustained  the  challenge,  to 
which  the  defendant  excepted.  We  see 
no  error  In  the  ruling  of  tbe  court  in  this 
matter. 

By  d^endant's  tbird  blU  of  exceptions  It 
Is  shown  that  on  redirect  examination  of 
Its  witness  Nat  Hartman  tbe  state  was 
permitted,  over  objection  of  tbe  defendant, 
to  ask  this  witness,  "What  was  the  rea« 
son  you  held  up  Campbell  and  tbe  other 
boys,  Trowbridge  and  Stovall,  and  want- 
ed to  keep  tbe  drop  on  them,  when  you 
met  them  in  tbe  pasture?"  The  objection 
to  tbis  question  was  that  the  matter  In- 
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qalred  of  was  irrelevant  and  Immaterial. 
Tbe  witness'  answer  was,  "Becaase  I  be- 
lieved Campbell  bad  killed  my  brother, 
and  belonged  to  the  mob."  Tbe  defend- 
ant objected  to  tbe  answer,  and  asked 
that  It  be  withdrawn  from  the  jury,  which 
was  refiised.  Wo  are  of  opinion  the  court 
erred  In  both  theae  rulings,  and  especially 
as  to  the  answer,  because  it  gave  "the 
opinion  "  merely  of  the  witness  that  Camp- 
bell killed  his  brother,  and  belonged  to  tbe 
mob.  Sucb  opinion  was  not  legitimate 
evidence. 

We  are  also  of  the  opinion  that  the  court 
erred  In  permitting  tbe  declarations,  Rtat»- 
ments,  and  advice  given  by  three  parties, 
to-wit,  bis  attorney,  the  district  Jn'ige, 
and  the  district  attorney,  to  the  state's 
witneHS  J.  R.  Hartman  In  regard  to  his 
testimony;  these  statemepts  and  advice 
being  wholly  Irrelevant,  and  not  pertinent 
to  the  Issues  in  the  case.  Such  evidence 
was  purely  hearsay,  and  calculated  to 
prejudice  the  defendant  in  the  minds  of 
the  Jury  by  Impressing  upon  them  the 
opinion  of  the  district  Judge  and  the  dis- 
trict attorney  as  to  tbe  Importance  of 
sucb  testimony,  and  tbe  necessity  that  It 
should  be  concealed  or  withheld  until  the 
Bnal  trial  of  the  defendant.  McCracken  v. 
State,  t»  Tex.  App.  507;  Chumley  v.  .State, 
20  Tex.  App.  547;  Maines  v.  State,  23  Tex. 
App.  568.  6  S.  W.  Rep.  123;  Nalley  v.  State, 
28  Tex.  App.  3«7, 13  S.  W.  Rep.  670. 

Defendant's  seventh  bill  of  exceptions 
shows  that;  the  state  was  permitted,  over 
his  objection,  to  prove  by  the  witness  J. 
R.  Hartman  wbat  he  told  his  wife  on  the 
night  his  son  was  killed,  as  follows:  "I 
told  her  to  bear  it  the  best  she  could. 
That  Campbell  and  the  boys  bad  killed 
Ed.,  but  was  afraid  to  carry  hlni  off,  and 
that  Campbell  would  send  word  next 
morning."  This  evidence  was  opinion 
evidence,  and  clearl.v  inadmissible;  tbe 
defendant  not  being  present.  See  author- 
ities above  cited.  The  court  should  have 
exoluded  this  evidence  la  conformity  with 
the  motion  of  defendant  to  that  effect. 

By  defendant's  twelfth  bill  of  exceptions 
It  Is  ahown  that  his  witness  M.  Campbell 
bad  been  attached,  had  been  sworn  and 
placed  under  the  rule  with  the  other  wit- 
nesses; that  after  the  trial  had  been  pro- 
ceeded with,  and  the  state's  witness  Mrs. 
Lofton  had  given  la  her  testimony,  in 
which  she  implicated  said  witness,  M. 
Campbell,  as  one  of  the  parties  engaged  in 
the  killing  of  deceaNed,  the  district  attor- 
ney procured  a  complaint  against  M. 
Campbell  for  the  murder  of  Ed.  Hartman. 
and  under  said  complaint  tbe  witness  was 
arretted,  and  placed  in  Jail.  When  the 
witness  was  brought  from  the  jail  to  tes- 
tify in  thecaae.and  placed  upon  the  stand, 
the  district  attorney  asked  the  court  to 
Inform  the  witness  that,  while  he  was  per- 
mitted to  testify,  still  anything  he  might 
say  could  hereafter  be  need  against  him. 
This  request  upon  tbe  part  of  the  distrlat 
attorney  was  made  In  the  presence  and 
bearing  of  the  Jury,  and  the  defendant  ex- 
cepted. Tbe  court  then  cautlone<I  the  wit- 
neas  that  be  **  was  charged  with  the  same 
crime  as  d^endant,  bis  father,  and  that 
he  might  testify,  but  that,  if  he  testified  to 
any  fact  In  any  way  criminating  himself. 


Itcoald  be  used  asalnst  him;  to  wbieh 
the  d^endant  objected  and  excepted  that 
the  same  was  Improper,  calculated  to  Im- 
pair the  weight  of  the  witness'  testimony, 
and  to  prejudice  the  Jury."  We  are  ol 
opinion  that  the  objection  was  well  taken. 
The  witness,  not  being  under  indictment, 
was  a  competent  wTtnees  in  the  case, 
(<;ode  Crim.  Proc.  art.  731,)  and  it  was  er- 
roneous to  caution  him  with  a  view  to  bla 
trial  under  an  Indictment  thereafter  to  be 
found  against  him,  and  especially  so  in 
the  presence  of  the  Jury.  It  certainly  was 
calculated  to  Impair  tbe  witness'  credibil- 
ity and  standing  before  tbe  Jury.  For  the 
errors  above  pointed  oat,  tbe  Judgment  to 
reversed,  and  the  cause  remanded. 

Hurt,  J.,  concnra.    Davidson,  J.,  being 
disqualifled,  did  not  sit  in  this  case. 


Sims  t.  State. 

(Court  of  Appeals  of  Tesca».    Jan.  80, 1898.) 

CaufiyAL  Law— Appeai.— Objections  and  Kxovp- 

TIO»8— COMPBTKNCT   OF  WlTKEaSRIt. 

1.  Where  defendant  reserve*  no  bill  of  ez- 
ceptionH  to  the  overruling  oX  his  application  for 
continuanoe,  the  action  of  the  trial  court  will  not 
be  reviewed. 

3.  Bills  of  exceptions,  IndeSnite  for  not  stat- 
ing the  grounas  or  reasons  for  the  objections 
urged,  will  not  be  uonsidered. 

8.  Objections  to  evidence,  which  fall  to 
state  tbe  reasons  therefor,  will  not  be  sustained, 
If  the  evidence  would  be  competent  as  tending  to 
prove  any  fact  put  in  issue  by  the  pleadings. 

4.  The  statute  prohibiting  husband  and  wife 
from  testifying  against  each  othnr  does  not  ex- 
clude tbe  testimony  of  a  defendant's  mistreas. 

Appeal  from  district  court,  McLennan 
county ;  L.  W.  Goodrich,  Judge. 

Indictment  of  King  Sims  for  murder. 
Judgment  of  conviction.  Defendant  ap- 
peals.   Affirmed. 

RIchd.  H.  Harrtsoo.Amt.  Atty.Gen.,  for 
the  State. 

Davidson,  J.  Appellant  was  convicted 
of  murder  In  the  first  degree,  and  tbe  Jury 
assessed  his  punishment  at  death..  When 
tbe  cause  was  called  for  trial  the  appel- 
lant moved  for  a  continuance,  which  was 
overruled  by  tbe  court,  and  thlsrnllagls 
assigned  as  error.  Defendant  reserved  no 
bill  of  exceptions  to  this  ruling;  therefore 
the  action  of  the  court  will  not  be  revised. 
Wlllson,  Crim.  St.  §  2368. 

Bills  of  exceptions  Nos.  1,  2,  5,  and  6  are 
reserved  to  the  ruling  of  the  court  permit- 
ting the  state's  attorney  to  ask  certain 
quea'lons,  and  admitting  answers  there- 
to. These  bills  of  exception  are  too  Indefi- 
nite to  be  considered.  The  grounds  or 
reasons  for  tbe  exceptions  urged  are  not 
stat<;d  in  any  of  the  bills  of  exception. 
Davis  V.  State,  14  Tex.  App.  645;  Jacobs 
V.  State,  28  Tex.  App.  79, 12  S.  W.  Rep.  408; 
Quintauo  v.  State,  29  Tex.  App.  401,  16  8. 
W.  Rep.  258;  Tweedlo  v.  State,  29  Tex. 
App.  586,  16  S.  W.  Bep.  544.  Objections  to 
evidence  admitted  on  the  trial,  when  no 
reason  for  tbe  objection  is  stated,  will  not 
be  sustained  If  the  evidence  would  be  com- 
petent  as  tending  to  prove  any  tact  pot  Ir 
issue  by  the  pleadings.  Summers  t.  State 
5  Tex.  App.  865;  Davis  v.  State,  14  Tex 
App.  646.    We    have  carefully  considered 
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these  blUs  of  exception,  becaaae  of  the  im- 
portaoroe  of  the  casA  and  the  aeverity  ul 
the  panlebroent,  and  do  not  believe  tbat 
anyvaild  objection  could  have  beenatated 
to  the  admitted  evidence  In  the  light  of 
the  record  and  the  relation  of  eaid  evi- 
dence to  the  other  facta  contained  in  the 
atatement  ut  facta.  We  thinlr  the  evidence 
was  admlaalble. 

L>inle  Wtlllame,  the  mlstreaa  of  appel- 
lant, waa  permitted  to  testify  fur  the  atate 
over  hla  objection.  It  ia  inaiated  by  the 
appellant  that  the  Intimate  relationa  be- 
tween himaell  and  the  witness  v^'aa  I'antn- 
mount  to  the  relation  of  husband  and 
wife.  Tbla  position  la  not  well  taken.  The 
statute  prohibiting  husband  and  wife 
from  testifying  against  each  other  does 
not  embrace  parties  who  are  not  legally 
married,  but  who  are  living  togetlierln 
adultery,  nor  parties  who  are  unmarried, 
bat  who  live  together  and  recognise  each 
other  as  husband  and  wife.  CodeCrim. 
Proc.  art.  734:  Mann  v.  State,  44  Tex.  642, 
and  antboritiea  there  rlted. 

The  evidence  proves  appellant  guilty  of 
mnrder  In  the  perpetration  of  robbery, 
beyond  any  qneatiun.  Hla  confession  al- 
so, both  as  to  the  murder  and  his  motive 
of  robbery,  malces  a  clearcase  of  murder  in 
the  first  degree.  Tbeevidence  proves  both 
the  murder  and  rubbery  of  deceased  by 
the  defendant,  independent  of  bis  confes- 
sions. While  the  extreme  penalty  of  the 
law  has  been  Inflicted,  there  Is  no  reason 
from  the  record  before  us  why  the  Judg- 
ment of  the  court  should  be  reversed,  and 
it  is  therefore  affirmed.  All  Judges  present 
and  concurring. 


MUELT  T.  STATB. 

(Court  cf  Appeal*  of  Texa$.    Jan.  80,  1893.) 

HOMICIDB  —  bfSTBDOTIOHa — TUTIXONT   OF   AO- 
OUSBD. 

1.  Error,  if  any,  in  giving  an  instruction  de- 
fining "mnrder  in  tne  ilrst  degree"  and  "express 
■nalico, "  wben  such  issues  were  not  in  the  esse, 
is  cured  by  an  express  statement  by  the  court 
that  def(^Bdant  hod  been  acquitted  of  mnrder  in 
the  first  degree,  and  an  application  of  the  law 
solely  to  murder  In  the  second  degree,  as  it 
mieht  be  evidenced  by  the  facts  adduced  at  the 
trial. 

2.  Refusal  to  give  an  instraction  reqaested 
is  not  error,  wheito  the  law  on  the  satqect  is 
fully  stated  in  the  charge  given. 

3.  At  the  trial  of  an  indictment  for  murder 
defendant  requested  an  instraction  that  the  Jury 
were  the  sole  Judges  of  the  credibility  of  his  tes- 
timony, and  that  they  should  Judge  and  weigh 
it  as  they  woold  that  of  other  witnesses;  which 
the  court  gave,  adding  that  the  Jury  should  also 
consider  defendant's  interest.  Held,  that  the 
addition  was  not  erroneous,  as  singling  out  and 
instructing  upon  the  evidence  of  a  particular 
witness. 

Appeal  from  district  court,  Travis 
county. 

Indictment  of  Alexander  Muely  for  mur- 
der. Judgment  of  conviction.  Defendant 
appeals.    Affirmed. 

G.  R.  Scott,  J.  O.  Nicholson,  W.  Scbowl- 
ter.  and  Walton,  BUI  A  Walton,  for  ap- 
pellant. Richard  H.  HaniaoB,  Aeat.Atty. 
Gen.,  for  the  State. 

Wbitx,  p.  J.  The  only  queatlona  rained 
on  appeal  In  this  caae  are  objections  urged 


to  auppoaed  defects  In  the  charge  of  tbs 
court  as  given  to  the  Jury.  It  is  objected 
tbat  the  charge  defined  "murder  in  the 
first  degree"  and  "express  malice,"  when 
this  iaane  was  not  in  the  case,  appellant 
having  been  previously  acquitted  of  mur- 
der in  the  first  degree.  If  any  error  was 
committed  In  this  direction, — which  we  do 
nut  concede, — it  waa  fully  cured  by  the 
court'a  e J pressly  stating  to  the  Jury  that 
the  defendant  had  been  acquitted  of  mur- 
der In  the  first  degree,  and  in  applying  the 
law  aolely  to  murder  in  the  second  degree, 
as  it  might  be  evidenced  by  the  facta  ad- 
duced on  the  trial. 

The  court  did  not  err  in  Instructing  the 
Jury  as  to  the  law  of  perfect  as  well  as  Im- 
perlect  self-defense.  In  our  opinion  the 
evidence  called  for  such  a  charge.  Meuly 
V.  State,  26  Tex.  App.  274,  9  S.  W.  Rep. 
663.  And  the  same  maybe  said  with  re- 
gard to  the  charge  relative  to  the  defend- 
ant's provolcing  the  difficulty.  Having 
given  the  law  fully  in  reference  to  this  lat- 
ter phase  of  tbe  case,  It  wtia  no  error  to 
refuse  to  give  In  charge  defendant's  re- 
quested Instruction.  Defendant  testified 
In  his  own  behalf  on  the  trial.  His  coun- 
sel asked  of  the  court  a  special  requested 
Instruction,  as  follows:  "Under  the  law, 
a  defendant  in  a  criminal  case  has  the 
right  to  testify  in  his  own  defense.  "The 
Jury  are  the  exclusive  Judges  ol  the  credi- 
bility of  his  testimony,  and  tbe  weight  to 
be  given  to  it.  As  a  witness,  tbe  defend* 
ant  Is  to  be  Judged  as  otber  witnesses  are 
Judged  and  weighed,  via.,  by  their  ap- 
pearance, demeanor  on  the  stand,  and  the 
facta  and  circumstHnces  surrounding 
them."  This  Instruction  was  given  by 
the  court,  with  the  following  words  add- 
ed there  by  the  Jndge:  "Qlven  with  the 
additional  statement  that.  In  determining 
the  credibility  of  the  defendant,  who  tes- 
tifies in  his  own  behalf,  his  interest  in 
the  issues  involved  Is  to  be  considered." 
It  is  urged  that  the  court  erred  in  making 
this  addition  to  the  special  Instruction  as 
asked  by  defendant.  Had  tbe  court  of  its 
own  motion  given  the  special  Instruction, 
without  being  requested  to  do  so,  we  per- 
haps would  hare  held  that  the  Instruc- 
tion was  erroneous,  because  It  Is  error 
to  single  out  and  instruct  upon  the  evi- 
dence of  any  particular  witness  In  a  case; 
but  the  defendant's  counsel  requested  the 
instruction,  and  in  making  the  addltiuual 
statement  the  court  did  not  render  the  in- 
struction aubject  to  the  objection  that  he 
waa  alngllng  out  a  particular  witness  in 
the  case,  and  consequently  such  objection 
Is  not  tenable.  What  the  court  added  to 
the  special  instruction  was  clearly  the 
law,  and.  If  he  Intended  giving  the  special 
instruction  at  all  enunclatory  of  the  prin- 
ciples of  law  pertaining  to  the  subject, 
then  hla  addition  to  it  only  tended  to 
make  it  more  complete  and  clear  to  the  jury, 
by  informing  tbem  what  their  whole  duty 
would  be  in  determining  the  credibility 
ol  the  defendant's  testimony.  Under  the 
circumstances  presented,  we  do  not  be- 
lieve tbat  the  supposed  error  In  adding  to 
the  special  instruction  Is  maintainable. 

We  have  given  this  case  our  mature 
conaiOeration,  In  the  light  of  the  able  brief 
filed  by  counsel  for  appellant,  and  our  con- 
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closton  is  that  the  charge  of  tiie  conrt  is  a 
tall,  tair,  complete,  and  ample  preseuta- 
tion  of  the  law  upon  all  the  leg;ltimate  le- 
Bues  raised  by  the  evidence  in  the  caae. 
We  have  been  unable  to  find  any  error  ot 
omleslun  or  commiBsion  in  the  condoct  ot 
the  trial  of  this  case  wbirh.  in  our  opin- 
ion, would  warrant  a  rcTersal  o(  the 
Judsment,  and  it  is  therefore  affirmed. 

HcRT,  J.,  eoncom.  Davidson,  J.,  enters 
diBQualificatlan,  and  did  not  sit  In  this 
case. 


Cook  v.  State. 

(Court  of  AppeaU  of  Texas.    Jan.  80, 1899.) 

HouiciDB— ArpsAi/— DiBORSTtoir  or  Tbiaj,  Coukt 

— Harhlbsb  Error. 

1,  At  a  trial  for  murder  defendant  invoked 
the  rule  ezclading  witnessee  from  the  court-room, 
bot  one  witness  unintentionally,  ana  without 
fault  of  the  state's  attome.y,  remained,  and  testi- 
fied as  to  matters  not  testified  to  by  any  other 
witness.  Held,  that  this  was  not  ground  tor  re- 
versal of  a  conviction,  where  no  abuse  of  discre- 
tion by  the  court  in  allowing  the  testimony  was 
shown,  and  it  did  not  appear  that  defendant's 
rights  were  in  any  way  prejudiced. 

3.  At  a  trial  for  murder  the  state's  attorney 
oommented  on  testimony  introduced  to  impeach 
a  witness  for  defendant  and  referred  to  it  as 
showing  a  reason  for  defendant's  presence  near 
the  scene  of  the  crime;  but,  upon  defendant  ex- 
cepting to  sach  reference,  he  stated  to  the  Jury 
that  be  called  attention  to  it  for  the  sole  purpose 
ot  impeaching  the  witness,  field,  on  appeal, 
that  such  reference  did  not  seriously  affeot  de- 
fondant's  rights. 

3.  At  a  trial  for  murder,  •  witness  for  de- 
fendant, having  been  aslied  whether  she  bad 
made  certain  statements  In  a  letter  to  defend- 
ant, denied  malcinK  them,  and  defendant  moved 
to  exclude  all  testimony  relating  to  the  letter, 
to  which  the  prosecution  objected.  Defendant 
afterwards  refused  an  offer  by  the  state's  attor- 
ney to  withdraw  the  objection  to  the  motion,  and 
the  testimony  was  retained.  Held  that,  as  It 
did  not  appear  that  defendant  was  injured  by  the 
witness'  answer,  and  as,  but  for  his  action,  the 
entire  evidence  might  have  been  excluded,  he 
could  not  complain. 

Appeal  from  district  conrt,  Bastrop 
county ;  H.  Tsicbmukllbb,  Judge. 

Indictment  against  Tol>e  Cook,  a/fas 
Henderson  Cook,  for  mnrder.  Judgment 
ot  conviction.  Defendant  appeals.  Af- 
firmed. 

Shhd.  H.  HHTTiaoD,  Asst.  Atty.  Qen., 
for  the  State. 

White,  P.  J.  Appellant  was  Indicted  for 
and  conrlcted  of  murder  in  the  first  degi-ee 
for  the  kllllnx  ot  one  Ida  Bell  Moore.  Ap- 
pellant was  a  negro  man ;  the  deceased  a 
young  white  girl,  about  10  years  ot  age. 
The  evidence  shows  that  the  mnrder  was 
committed  by  the  deceased  having  been 
choked  to  death,  and  also  shows  conclu- 
sively that  it  was  committed  In  the  perpe- 
tration, or  attempt  at  the  perpetration, 
ot  rape.  At  the  trial  appellant  was  found 
guilty  ot  murder  in  the  first  degree,  and 
his  punishment  asspssed  at  death.  The 
record  in  the  case  Is  very  volnminouB,  and 
the  evidence  entirely  circumstantial  in 
character;  but,  while  the  testimony  is  cir- 
cumstantial In  character,  a  most  mature 
consideration  of  it  in  its  various  phaRes 
baa  forced  upon  us  the  conviction  that  it 


la  conclusive,  and  establishes  tb*  defend- 
ant's guilt  ot  this  most  helnons  crime  be. 
yond  all  reasonable  doobt.  We  do  not 
deem  It  necessary  to  discnss  this  testimony, 
or  even  recapitulate  It,  In  Its  most  Impor- 
tant features.  Snfflce  It  to  say  that.  In  onr 
ludgment,  it  abundantly  sustains  the 
verdict,  and  fully  warrants  the  Judgment, 
which  inflicts  the  extreme  penalty  of  the 
law.  We  propose  only  to  notice  the  three 
bills  of  exception  reserved  by  the  defend- 
ant to  the  ruling  ot  the  court  during  the 
progress  of  the  trial. 

Defendant's  first  bill  complains  of  the 
action  of  the  court  In  perniittiag  the 
state's  witness  MeCaskill  to  testify.  At 
the  commencement  of  the  trial  the  defend- 
ant Invoked  ttie  rule  as  to  all  the  wit- 
nesses who  were  to  testify  in  the  case.  It 
appears  that  several  of  the  state's  most 
Important  witnesses  had  testified,  and 
that  witness  McCa<iklll,  who  had  not  been 
pat  under  the  rule,  was  present  in  the 
court-room,  and  beard  them  tPBtlfy.  When 
he  was  called  to  the  stand  the  defendant 
objected  to  him  as  a  witness  because  of 
this  fact,  but  the  court  permitted  him  to 
testify.  In  explaining  the  bill  ot  excep- 
tions reserved  to  this  action  the  learned 
trial  Judge  says:  "The  said McCaskill  was 
permitted  to  testify  in  the  discretion  ot 
the  court  because  it  appeared  that  the 
witness  was  not  intentionally  in  viola- 
tion of  the  rule,  and  that  the  state's  coun- 
sel were  not  to  blame  tor  it,  and  b>>cause 
the  tracks  concerning  which  this  witness 
testified  were  seen  by  him  at  a  dlOereut 
time  and  place  from  that  testified  to  by 
the  other  witnesses."  The  aclniissibllity 
of  witnesses  who  have  violated  the  mie, 
or  who  have  not  been  placed  under  the 
rule,  is  within  the  sound  discretion  of  the 
court,  and  such  discretion  will  be  pre- 
sumed to  be  correctly  exercised  an  til  the 
contrary  appears.  Sherwood  v.  State,  42 
Tex.  498.  The  trial  Judge  is  invested  nith 
a  wide  discretion  with  regurd  to  this  feat- 
ure, and  snch  discretion  will  not  be  re- 
vised on  appeal  unless  it  has  been  abused. 
Tlje  rule  is  provided  merely  to  preVent  the 
testimony  ot  one  witness  from  influemdng 
the  testimony  ot  another.  WiUsoo,  Crim. 
St.  S  2318.  In  this  instance  we  do  not  be- 
lieve the  trial  Judge  bets  abused  his  discre- 
tion, nor  that  the  defeniiont's  rights  have 
been  In  any  manner  prejudiced  by  the  ad- 
mission of  the  testimony  of  McCaskill. 
As  stated  above  by  the  learned  trial  Jndge, 
tbe  witness  McCasklU's  testimony  was 
with  regard  to  matter  not  testified  to  by 
any  other  witness  in  the  case,  and  it  Is  not 
shown  that  his  testimony  was  or  could 
in  any  manner  have  been  influenced  by  the 
other  witnesses  whose  testimony  he  had 
heard  before  giving  his  own. 

With  a  view  of  illustrating  the  defend- 
ant's second  bill  of  exceptions.  It  la  per- 
haps necessary  to  observe  that  the  state 
bad  impeached  the  testimony  of  theculored 
girl,  Martha  Fox,  who  was  a  witness  tor 
the  defendant,  by  showing  by  the  witness 
Kelly  that  he  had  seen  the  defendant  In 
tbe  field  with  the  two  Fox  girls  on  an  en- 
tire day  a  few  days  before  the  houiielde; 
and  also  by  the  Witnesses  Lee  and  Fortls 
that  Martha  Fox,  after  the  homicide, 
had  told  them  of  tacts  and^  drcuniatancea 
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tklilcfa  woald  Ko  to  Btaow  that  the  defend- 
ant. It  he  had  not  already  become  bu,  was 
endeavoring  to  become  criminally  inti- 
mate with  said  Martha  Fox.  It  la  farther 
shown  that  on  the  day  uf  the  homicide 
thei^e  two  Fox  giria  were  chopping;  cotton 
In  the  Held  nt  the  time  of  and  a  few  hun- 
dred yards  from  the  scene  of  the  homicide. 
This  evidence  was  manifestly  Introduced 
by  the  state  lor  the  purpose  of  showing 
the  probability  of  the  defendant's  being  at 
the  place  of  the  homicide,  and  the  motive 
which  induced  him  to  be  there.  With 
these  facts  In  evidence,  the  district  attor- 
ney. In  bia  closing  argument  to  the  Jury, 
used  the  following  language,  lo-wit: 
"The  state  doesnot  insist  that  the  defend- 
ant went  to  the  scene  of  the  murder  to 
take  the  life  of  Miss  Moore.  If  you  will 
take  Into  consideration  the  testimony  of 
Jim  Liee  and  Clint  Fortis,  in  connection 
with  the  testimony  of  Dan  Kelly,  who  saw 
the  defendant  when  he  siient  an  entire  day 
with  the  Fox  girls,  who  were^at  the  time 
of  the  murder  in  Sharp's  field,  you  wilt 
know  that  Oook  was  there,  and  what  he 
was  there  for."  The  bill  of  exueptlons 
recites  that  at  this  point  "counsel  fur  the 
defendant  called  the  attention  of  the  conrt 
to  the  language  used,  and  that  the  dls- 
xrict  attorney  was  using  testimony  that 
was  introduced  exclusively  to  impeach  the 
witnoBs  Martha  Fox  for  the  purpose  of 
showing  that  the  deceased  was  near  the 
scene  of  the  murder  at  the  time  of  the 
commission  of  the  offense,  and  excepted 
to  the  language  of  the  district  attorney, 
and  thereupon  the  district  attorney  said 
to  the  Jury :  "I  call  your  attention  to  the 
testimony  of  Jim  Lee  and  Ollnt  Fortis  ex- 
clusively for  the  purpose  of  impeaching 
the  witness .  Martha  Fox.  Proof  of  the 
prt^sence  of  the  defendant  at  the  scene  of 
the  murder  being  essential,  and  it  being 
proven  that  the  Fox  girls  were  hoeing  cot- 
ton In  the  Held  near  the  scene  of  the  mur- 
der." We  do  not  think  the  remarks  of  the 
dlHtriet  attorney  were  either  improper  or 
calculated  seriously  to  affect  the  rights  of 
defendant,  especially  In  view  of  the  fact 
that  he  qualified  his  first  remark  by  limit- 
ing it  entirely  to  the  testimony  as  im- 
Ijeachtng  testimony.  Wlllson,  Crim.  St.  { 
2321.  for  collated  authorities. 

Defen<lant*s  third  bill  of  exceptions 
shows  that  the  prosecution,  with  a  view 
to  impeaching  Ary  Cook,  wife  of  the  de- 
fendant, asked  her  if  she  had  not  written 
41  letter  while  her  husband  was  confined  in 
the  Jail  at  Austin  on  this  charge.  In  which 
she  told  t)im  "that  he  was  wrong  about 
being  at  home  on  Wednesday,  [the  day  of 
the  homicide,]  but  that  he  would-  have  to 
stick  to  it."  8he  replied  that  she  had  cor- 
responded with  her  husband,  but  had  not 
written  to  him  "that  he  was  wrong  abont 
beinir  at  home  on  Wednesday,  but  he 
wonid  have  to  stick  to  it. "  It  further  ap- 
pears by  the  bill  of  exceptions  that  at  this 
stage  there  were  several  motions  and 
counter-motions  made  by  each  party  pei^ 
tainlmc  to  this  letter  and  its  contents, 
which  finally  resulted  In  a  proposition  up- 
on the  part  of  the  state  to  withdraw  the 
objeetlooe  to  defendant's  motion  to  ex- 
clude all  the  testimony  relating  to  the 
letter,  wbicb  motion  waa  objected  to  by 


the  defendant,  and  the  evidence,  as  far  •• 
It  Is  above  shown,  was  retained  in  the 
ease.  This  being  the  condition  of  the 
matter  as  shown  by  the  bill  of  exceptiona, 
we  cannot  see  how  the  defendant  can  be 
heard  to  complain,  because,  bat  for  hla 
action,  the  entire  evidence  would  have 
been  excluded.  Moreover,  It  does  not  ap- 
pear to  us  how  he  could  possibly  have 
been  injured  by  the  question  asked  the 
witness  as  to  the  contents  of  the  letter, 
and  her  answer  that  nothing  of  the  kind 
was  stated  In  the  letter,  and  especially 
when  It  is  further  made  to  appear  that 
said  letter  was  in  the  possession  uf  defend- 
ant's Ronnsel,  who  could  have  produced 
and  read  it  if  they  bad  deemed  it  essential 
to  do  so,  in  order  to  meet  the  imputation 
that  such  a  statemeut  would  be  found  in 
it.  In  so  far  as  the  record  before  us  is 
concerned,  it  shows  a  most  fair  and  Im- 
partial trial,  in  which  all  the  rights  of  the 
defendant  were  accorded  him,  and  in 
which  no  action  is  shown  in  any  manner 
prejudicial  to  his  interests.  No  exception 
was  taken  to  the  charge  of  the  court  in 
its  presentation  of  the  law  with  regard  to 
the  various  phases  of  the  case,  and  no  ad- 
ditional instructions  were  asked.  Hav> 
ing  found  no  reversible  error,  and  believ- 
ing the  punishment  is  fully  justified  by  the 
heinousness  of  the  crime  which  the  de- 
fendant has  committed,  it  only  remains 
for  us  to  declare  that  the  judgment  Is  In 
all  things  affirmed.  All  Jadgee  present 
and  concarrlng. 


Oabb  v.  Statb. 
(Court  of  Appeal*  o/  Ttaca*.    Feb.  0, 1893.) 

PbBJCBT— BVIDBMOB. 

Upon  an  Indictment  for  perjury,  the  evi- 
dence showed  that  defendant  had  testified  that 
at  a  stated  time  be  did  not  play  cards  in  a  room 
In  the  rear  of  a  certain  saloon,  and  that  he  did 
in  fact  play  cards  at  sach  time  in  an  Inclosuie 
in  the  rear  of  said  saloon  used  as  a  cockpit,  and 
ooDslstiDK  of  a  space  inulosed  with  a  high  plank 
fence,  ana  having  a  covering  over  only  a  small 
part  uf  it.  field,  that  the  evidence  did  not  show 
that  defendant  was  guilty  of  perjury. 

Appeal  from  district  court,  Oregg  coun- 
ty; Fbijx  J.  McCoKD.  Judge. 

Indictment  of  George  Oa be  for  perjury. 
Defendant  was  convicted,  and  appeals. 
Reversed. 

W.  ^'.  DHvta  and  B.  S.  Terry,  for  appel- 
lant. Rlchnrd  B.  Barriaoa,  Asst.  Atty. 
Gen.,  for  the  State. 

White,  P.  J.  Appellant  was  convicted 
of  perjury.  The  perjury  was  assigned 
upon  the  testimony  given  by  appellant  In 
a  trial  bad  before  a  Justice  of  the  peace, 
wherein  appellant  had  been  charged  by 
complaint  with  playing  at  a  game  of 
cards  in  a  public  place,  to-wit,  in  a  room 
situated  at  Longvlew  Junction,  Gregg 
county,  Tex.,  and  In  the  rear  of  the  saloon 
known  as  the  "  White  Elephant, "  which 
room  was  used  as  a  common  resort  tor 
the  purpose  of  gaming.  The  indictment 
alleges,  in  substance,  that  on  said  trial 
appellant  was  sworn  as  a  witness:  and 
It  became  and  was  a  material  inqniry  at 
said  trial  whether  he,  the  said  George 
Qabe,  at  the  time  and  place  above  stated. 
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bad  played  at  a  game  of  cards  In  a  public 
place,  to-wlt,  la  a  room  situated  at  Long- 
view  Junction,  Gregg  county,  Tex.,  and 
In  the  rear  of  tbe  saloon  known  at)  tbe 
"White  Elepbant,"  Hatd  room  being  used 
AS  a  comuiun  resort  for  the  purpose  of 
gaming;  that  appellant  willfully  and 
deliberately  stated  and  tentified  tbut  he  did 
not  play  at  a  game  of  cards  at  tbe  time 
and  place  mentioned,  and  that  be  did  not 
see  anj  one  play  at  a  game  of  cards  at 
Lnn{>;vlew  Junction,  this  latter  statement 
not  being  assigned  as  material  or  as  per- 
jury. The  indictment  then  proceeds  tu 
negative  his  statements  thus  made,  and 
to  allege  that  they  wens  willfully  and  de- 
liberately false,  and  that  the  said  George 
Gabe  knevv  them  to  be  false  when  he  made 
them.  At  the  trial  of  this  case  for  per- 
jury. It  was  shown  by  the  testimony,  both 
for  tbe  state  and  tbe  defendant,  that  the 
place  In  which  he  played  cards  was  not  In 
tbe  room  In  tbe  rear  of  tbe  White  Ele- 
phant saloon,  but  was  in  an  Inclosure  in 
tbe  rear  of  the  White  Elepbant  saloon 
used  as  a  cock-pit.  Said  inclosure  Is  thus 
described  by  tbe  owner  and  other  wit- 
nesses: "The cock-pit  or  cock-main  bad 
no  root  or  covering  to  it,  was  inclosed 
with  a  bigta  plank  fence,  and  there  were 
some  plank  or  shed  on  one  side  of  it  only 
over  a  small  space.  These  planks  were 
simply  laid  on  top  of  tbe  fence. "  We  are  of 
opinion  that  this  evidence  wholly  falls  to 
sustain  the  allegations  iu  the  indictment 
that  appellant  played  in  a  room  In  the 
rear  of  the  White  Elephant  saloon,  and, 
because  the  verdict  and  judgment  are  un- 
supported by  the  evidence,  the  Judgment 
Is  reversed,  and  the  cause  remanded.  All 
Judges  present  and  concurring. 


Valdks  v.  State. 
{Oowrt  of  Ajrpeali  of  Texas.    Feb.  S,  1899.) 

C4KBTIN0  OAROBaOCS  WEAPON— EnDBHOB. 

Cpon  trial  for  carrying  a  dangerous  weap- 
on It  is  reversible  error  to  allow  a  witness  to 
testify  that  defendant  had  qnarreled  with  and 
threatened  to  kill  the  witness,  and  that  a  third 
person  had  said  that  defendant  was  a  bad  man. 

Appeal  from  district  court,  Val  Verde 
county;  W.  K.  Jones,  Judge. 

Indictment  of  Mauro  Valdes  for  carry- 
ing a  dangerous  weapon.  Defendant  was 
convicted,  and  appeals.    Reversed. 

Joseph  Jones,  for  appellant.  Richard 
H.  Harrison,  Asst.  Atty.  Gen.,  for  tbe 
State. 

White,  P.  J.  The  information  upon 
which  tbe  defendant  was  tried  and  con- 
victed in  the  court  below  charged  him 
with  carrying  on  or  about  bis  person  a 
pistol,  in  Val  Verde  conntv,  on  or  about 
the  10th  day  of  July,  1891.  At  tbe  trial 
the  state  Introduced, in  rebuttal  of  defend- 
ant's testimony,  one  Frank  Reagan,  and 
he  testified,  over  objection  of  the  defend- 
ant, as  follows:  "On  the  lOtb  day  of  July, 
1891, 1  was  here  in  Del  Rio.  I  bad  been 
here  some  time,  and  know  nothing  about 
the  defendant's  carrying  tbe  pistol.  I 
have  known  the  defendant  a  short  time. 
I  first  saw  him  at  Fiander'sStation,  when 
I  was  tending  bar  there.    His  reputation 


Is  bad  for  getting  drank  and  flgtatlng. 
Tbe  defendantcame  into  tbe  saloon  where 
1  was  working,  and  got  a  drink,  and  then 
refused  to  pay  for  it;  and  when  asked  for 
pay  the  defendant  dn^wa  knife  on  the  wit- 
ness, and  witness  then  bit  defendant  over 
the  head  with  a  gun,  thereby  bending  the 
barrel  of  the  gun.  That  when  defendant 
came  Into  tbe  saloon  be  bad  a  gun.  but  it 
was  taken  away  from  bim,  and  that  wit- 
ness had  heard  that  defendant  had  fre- 
quently threatened  to  kill  witness.  That 
witness  did  not  know  defendant's  general 
reputation  In  any  community  lor  being  a 
peaceable  and  law-abiding  man  or  other- 
wise, but  bad  heard  Ma].  Temple's  cook 
say  that  he  was  a  bad  man.  Witness  con- 
sidered defendant  a  dangerous  man;  his 
reputation  Is  bad."  Defendant  objected 
to  this  testimony  as  Irrelevant,  hearsay, 
and  wholly  disconnected  with  the  matter 
on  trial;  and  bis  objection  having  been 
overruled,  and  the  evidence  allowed  to  go 
to  the  Jury,  defendant  saved  bis  bill  of  ex- 
ceptions to  same.  It  was  material  error 
for  the  court  to  permit  this  testimony  to 
be  introduced  over  defendant's  objection. 
It  was  not  pertinent  to  any  issue  In  the 
case;  was  prejudicial  to  the  defendant's 
rights  and  Interests;  and  calculated  to  In- 
flame the  minds  of  the  Jury  against  him ; 
and,  in  so  far  as  to  what  MaJ.  Temple's 
cook  had  said  about  defendant's  repnta- 
tion,  it  wasDnqueationably  objectionable, 
because  it  was  hearsay.  For  tbe  errors 
indicated  the  Judgment  is  reversed,  and 
the  cause  remanded.  All  Judges  present 
and  concurring. 


Flock  ▼.  Stats. 
(Covnt  of  Appeala  of  Texaa.  Feb.A,1899L) 
Ihtozigatino  LiqnoB — Local  Oftion — Kxchaxoi. 
An  information  which  charges  the  ezchangs 
as  well  as  tbe  sale  of  intoziostlng  liqnors,  in  vi- 
olation of  tbe  local  option  law,  is  fatally  defect- 
ive, since  the  law  gives  no  authority  to  prohibit 
the  exchange  of  liquors.  Nlnengar  v.  State,  8  8. 
W.  Rep.  480,  26  Tex.  App.  449,  followed. 

Appeal  from  district  court,  Dallas  coun- 
ty; E.  O.  BowKR,  Judge. 

Indictment  of  Henry  Flock  for  unlaw- 
fully selling  Intoxicating  liquors.  Defend- 
ant was  convicted,  and  appeals.  Re- 
versed. 

RuBsell,  Cooper  A  Lemmon,  for  appel- 
lant. Richard  IJ.  Harrison,  Asst.  Atty. 
Gen.,  tor  tbe  State. 

White.  P.  J.  In  tbecharging  part  of  the 
Information  in  this  case  it  is  alleged  "  that 
Henry  Flock,  on  tbe  22d  day  of  Jane,  in 
tbe  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-one,  with  force  and 
arms,  in  tbe  county  and  state  aforesaid, 
and  in  Justice  precinct  No.  7,  of  Dallas 
county,  Tex.,  did  uuiawtully  sell  and  ex- 
change to  one  George  Patter  intoxicating 
liqnors,  after  tbe  qoalifled  voters  of  said 
precinct,  at  an  election  held  in  accondance 
with  tbe  laws  of  tbe  state,  voted  that  tbe 
sale  or  exchange  of  intoxicating  liqaora 
should  be  prohibited  in  said  Justice  pre- 
cinct No.  7,  and  the  commissioner's  court 
of  said  county  had  passed  an  order  to 
that  effect,  which  had  been  duly  published 
in  accordance  with  law,"  etc    Alter  hav- 
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tog  been  tried  and  convicted,  defendant 
made  a  motion  iu  arrest  of  Judgment. 

In  Nlneoger  v.  State,  25  Tex.  App.  449,  8 
S.  W.  Rep.  480,  vrfalch  Is  a  case  directly 
In  point,  it  ta  held  tbot  "if  an  election  on- 
der  the  local  option  law,  and  the  prohibi- 
tion declared  therennder,  embraced  the 
exchange,  as  well  as  the  sale,  of  intoxi- 
cating llqaors,  sach  election,  and  the  or- 
der declaring  prohibition,  were  without 
authority  of  law,  and  could  nut  have  the 
eftect  of  calling  the  local  option  law  into 
operation.  Information,  therefore,  which 
charges  that  the  eale  and  exchange  of  in- 
toxicating liquors  were  embraced  in  the 
election,  is  fatally  defective.  Its  obuox- 
ions  allegation  Is  descriptive  of  the  of- 
fense, and  therefore  cannot  be  eliminated 
aa  sarpinsage.  See,  also,  Croom  y.  State, 
35  Tex.  App.  556,  8  S.  W.  Rep.  661.  Be- 
cause the  information  in  this  case  is  fatally 
defective  the  Judgment  is  reversed,  and 
the  prosecution  dismissed.  All  Judges 
present  and  concurring. 


BWAHTZ  ▼.  Statb. 

(Court  Cff  Appeals  of  Texa».    Feb. «,  1892. ) 

CaixiXAi.  LiAW— RaviBW  osr  Appeal— Rbvobma- 

TION  or  JVDOHKVV. 

Under  Code  Crlm.  Froc.  art.  889,  wbich 
•Ilowa  the  court  of  appeals  to  reform  and  correct 
ludgmeots  in  criminal  oases,  a  judgment  declar- 
ing the  defendant  cnillty  of  both  burglar;  and 
theft,  wbeitt  the  evidence  sustains  the  charge  of 
borglary  bat  not  that  of  theft,  will  be  reformed 
on  appeal  so  a*  to  make  it  a  conviction  for 
buiguffy  alone. 

Appeal  from  district  court,  Mitchell 
county;  Wiluam  Krnnbdt,  Judge. 

Indictment  of  Will  tJwartifor  burglary. 
DWendant  was  convicted  and  appeals. 
Modified. 

Richard  H.  Barrtaon,  Asst.  Aity.  Geo., 
for  the  State. 

Wbttr,  p.  J.  In  this  case  appellant 
was  Indicted,  tried,  and  has  been  convict- 
ed of  burglary.  A.t  the  trial  the  verdict 
of  the  Jury  found  defendant  guilty  as 
charged  in  the  indictment,  and  assessed 
his  punishment  at  confinement  in  the  pen- 
itentiary for  a  term  of  two  years.  The 
Judgment  of  the  court  and  the  final  seil- 
tenceeach  declare  the  defendant  to  have 
l>een  guilty  of  both  burglary  and  theft, 
as  found  by  the  Jury,  and  proceeded  to  as- 
sem  the  punishment  in  accordance  with 
the  verdict,  The  Judgment  and  final  sen- 
tence, in  so  tar  as  they  adjudge  the  defend- 
ant to  be  guilty  of  theft,  are  erroneous, 
and  not  sustained  by  the  verdict  and  the 
charge  of  the  court,  which  latter  only  sub- 
mitted the  question  of  burglary.  Inas- 
mnch  as  the  record  makes  out  a  clear  case 
of  burglary,  and  there  Is  no  other  error 
apparent. save  the  one  above  pointed  nut, 
with  regard  to  the  Judgment  and  final 
•ent<;nce.  this  court,  under  authority  con- 
ferred upon  it  by  article  86U,  Code  Crlm. 
Proc.i  win  nut  reverse  and  remand  the 

>  Code  Crim.  Proc.  Tex.  art  809,  provides  that 
"tlie  coart  of  appeals  may  afBrm  Qie  Judgment  of 
the  ooort  below,  or  may  reverse  and  remand  for 
a  new  trial,  or  may  reverse  and  dismiss  the  case, 
or  may  reform  ana  oonect  the  Judgment,  as  the 
Uw  and  the  mrton  of  the  ease  nay  reqnira  " 


case  for  a  new  trial,  but  will  reform  and 
correct  the  Judgment  and  sentence  so  as 
to  make  them  correspond  with  the  verdict 
adjudging  the  defendant  guilty  of  bui^- 
lai7  alone,  and  assessing  his  punishment 
at  two  years  In  the  penitentiary  for  said 
offense  of  burglary,  oijd  not  for  burglary 
and  theft.  Reformed  and  rendered.  All 
Judges  present  and  concurring. 


Hakbdorf  v.  State. 
(Court  of  Appeals  of  Texa*.    Feb.  0, 1892.) 
EviDBNoa— VastTB— Thxpt. 
More  than  a  year  after  the  theft  of  a  horse 
it  was  again  seen  In  the  same  open  range  from 
which  It  was  taken,   with  defendant's   recent 
brand  on  it    Defendant  claimed  that  he  found 
this  horse  in  a  range  in  another  county,  with  his 
wife's  stock,  and  that  he  drove  it  to  his  home  in 
a  third  county,  and  branded  it;  and  this  state- 
ment was  oorrolx>rated.    There  was  no  evidence 
that  defendant  ever  had  the  horse  In  his  posses- 
sion in  the  conuty  obaived.    Beld,  that  the  evi- 
dence would  not  sustun  a  conviction  for  Uie 
theft  of  the  animal. 

Appeal  from  district  court,  Comal  coun- 
ty: T.  M.  PASCBAr.,  Judge. 

Indictment  of  Chrlstoph  Harsdorf  tor 
theft.  Defendant  was  convicted,  and  ap- 
peals.   Reversed. 

J.  D.  Gulna,  for  appellant.  Richard  H, 
Harrison,  Asst.  Atty.  Gen.,  for  the  State. 

Wbitk,  p.  J.  This  appeal  Is  from  a  con- 
viction for  the  theft  of  a  horse.  It  was  al- 
leged that  the  animal  was  stolen  by  ap- 
pellant In  Comal  county.  The  tetitlmony 
tails  to  show  that  defendant  ever  took 
said  animal  in  Comal  county,  or  had  it  In 
his  poBseHsion  in  said  county.  We  are  of 
opinion  that  the  evidence  does  not  sup- 
port the  verdict  and  Judgment,  which 
found  this  defendant  guilty  of  the  theft 
of  said  animal.  In  brief,  the  testimony 
is,  as  made  by  the  state,  that  the  animal 
In  question  was  thp  colt  of  a  mare  tte- 
longing  to  one  Bill  Boon,  which  run  In  an 
open  range  known  as  "Mustang  Hill 
Range,"  in  Comal  county,  near  the  lines 
of  Bexar  and  Kendall  counties.  That 
the  mare  bad  been  running  in  said  rangs 
from  the  time  she  had  the  eolt  until  it  was 
missing,  about  December,  18S8,  and  that 
the  cult  at  the  time  it  was  missing  was 
about  10  months  old,  which  would  make 
it  about  'i  years  old  on  the  let  of  Novem- 
ber, 1K89,— at  the  time  it  was  alleged  to 
have  been  stolen  by  defendant.  That 
Boon  was  the  real  owner,  but  Cravey, 
the  alleged  owner,  had  the  exclusive  pos- 
session, etc.,  of  said  animal.  That,  after 
it  was  missed  in  December,  1888,  it  was 
not  seen  again  by  the  state's  witness  for 
a  year  or  more  before  It  was  again  seen 
in  the  "Mustang  Uill  Range,"  when  it  bad 
defendant's  recent  brand  on  it.  That 
Cravey,  having  found  it,  drove  it  up  to 
his  home,  and  wrote  to  defendant,  who 
lived  some  distance  from  him  in  Kendall 
county,  to  come  and  see  him  about  the 
coit.  The  next  day,  the  defendant,  ac- 
comjpaoled  by  his  wife  and  step-son,  went 
to  <;ravey's,  and,  when  shown  the  colt, 
defendant  claimed  it  as  one-  of  bis  wife's 
colts,  which  he  had  branded  a  month  or 
two  before  in  the  "  Leon  Spring  Range, " 
in  Bexar  county,  with  bis    wife's  stock. 
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That  be  fand  driven  It  borne,  and  branded 
It;  and  that  his  wife  and  he  bad  given  it 
to  Wyley  Tajlur,  her  son.  Cravey  claimed 
it  tJt  the  property  of  Boon,  and  demanded 
of  defendant  that  be  counter-brand  it. 
This  the  defendant  positively  declined  and 
recused  to  Uo,  claiming  the  animal  to  be 
the  property  o(  his  wife.  Cravey  then 
threatened  that  be  would  prosecute  him 
If  he  did  not  counter-brand  the  animal. 
Defendant  told  Cravey  that  he  would  hold 
him  responRlble  if  he  did  not  give  up  the 
animal.  Other  evidence  in  the  case  cor- 
roborates the  defendant's  statement  that 
be  found  the  colt  In  the  "Leon  Spring 
Range, "  in  Bexar  eonnty,  with  bis  wife's 
horse  stoclc,  and  drove  it  homeand  brand- 
ed It.  On  the  day  after  the  defendant  had 
been  to  Cravey 's  and  refused  to  counter- 
brand  the  animal,  defendant's  wife  and 
step-son  went  back  to  Cravey's,  and  told 
him  that  they  did  not  want  any  trouble 
and  expense  about  the  colt,  and  that, 
rather  than  have  a  lawsuit  about  It,  they 
would  counter-brand  the  animal,  and 
did  BO.  Tbie  is,  in  brief,  the  sum  and  sub- 
stance of  the  whole  testimony  in  the  case. 
We  are  of  opinion  that  it  fails  to  estai}- 
llsb  the  guilt  of  the  defendant  of  tbe 
charge  of  theft  of  tbe  animnl,  and,  be- 
cause tbe  evidence  is  insufiiclent  to  sus- 
tain the  verdict  and  Judgment,  tbe  Judg- 
ment is  reversed,  and  the  cause  remanded. 
All  Judges  present  and  concurrlogr. 

AVRRHKAKT  T.  STATB. 

(Cotcrt  cf  Appeals  of  Texas.    Feb.  18, 1899.) 
OiMtva — "Monte"— Iirwormwr—VABiiifCTi. 
Where    an  indictment  charses  unlawful 

Slaying  at  a  game  of  cards  in  a  pubiio  place,  and 
lie  evidence  shows  that  the  game  played  was 
'munte, "  the  evidence  will  not  sustain  a  oonvio- 
tton  under  Fen.  Code,  arts.  SS8-868,  providing  dif- 
ferent penalties  for  "monte"  and  "playing  with 
cards. " 

Appeal  from  Freestone  county  court; 
A.  G.  ANDBK80N,  Judge. 

Ruben  Averheart  was  convicted  of  play- 
tag  at  a  game  of  cards  In  a  public  place, 
and  appeals.    Reversed. 

Gardner  &  Bell,  for  appellant.  Richard 
H.  HHrrlsoD,  Asst.  Atty.  Oen.,  and  J.  D. 
CblldB,  for  tbe  State. 

White,  P.  J.  Tbe  indictment  In  this 
case  charged  that  appellant  "did  unlaw- 
fully play  at  u  game  of  cards  in  a  public 
place,  to-wlt,  at,  in,  near,  and  witbin 
view  of  the  house  of  Clavin  Smith,  where 
people  commonly  resorted  for  tbe  purpose 
of  gaming  and  fighting. "  On  the  trial 
appellant  WHS  convicted,  and  bis  punish- 
ment assesBed  at  a  flue  of  f  10.  The  evi- 
dence discloses  that  ''the  defendant  and 
others,  on  Sunday,  near  the  bouse  of  Cla- 
Till  Kmlth,  about  75  or  100  yards  from  tbe 
bouMC,  under  some  trees  n'^ar  a  dug-out  in 
an  old  field,  congregated  and  engaged  In 
playing  at  a  game  of '  monte.'  They  bad 
frequently  met  at  or  near  this  place  beff>re 
for  tbe  same  purpose.  On  the  occasion 
spoken  of  by  the  witnesses,  some  of  the 
parties  played  at  monte,  while  the  others 
'shot  craps'  with  dice,  while  some  did 
not  take  any  part  in  the  game  at  all." 
All  ttae  teatlmooy  goes  to  abow  that  tbe 


playing  and  betting  was  done  at  tba 
banking  game  of  monte.  Monte,  nnder 
our  statutes,  is  known  as  and  denominated 
a  "banking  game, "  or  a  game  which  is 
played,  kept,  dealt,  orexhlblted.  Itia  one 
of  the  games  that  has  a  keeper,  dealer,  or 
exhibitor,  and  it  is  bp.sed  upon  tbe  prin- 
ciple of  the  one  against  the  many, — ^tbe 
keeper,  dealer,  or  exhibitor  against  tbe 
betters.  It  is  a  game  which  cannot  prop- 
erly be  said  to  be  played  witb  cards. 
(;ard  playing  is  contradlKtingaiabed  from 
gnniing  tables  or  banks,  and,  as  we  nn- 
derstand  it,  is  where  cards  are  played  by 
all  the  partiee  engaged  in  the  game 
against  each  other,  or  partners  against 
other  partners  in  the  same  game,  and  Is 
not  a  game  where  tbe  one — tiie  banker  or 
exhibitor— is  arrayed  against  all  tbe  rest, 
either  directly  or  indirectly.  Pen.  Code, 
arts.  358-968,  define  and  describe  games 
played  at  tables  or  banks,  and  in  article 
860  monte  Is  mentioned  as,  eo  nomine, 
one  of  the  games  Included  within  the 
meaning  of  tables  of  banking  games. 
The  evidence  in  this  case  having  estab- 
lished the  fact  that  tbe  parties  were  bet- 
ting at  a  game  of  monte,  and  were  not,  as 
alleged,  "playing  cards,"  it  falls  to  sas- 
tain  the  conviction  nnder  the  indictment; 
and  for  this  reason  the  Judgment  is  re- 
versed, and  the  cause  remanded.  All 
judges  present  and  concurring. 


Lyons  v.  Statb. 

(Court  <tf  Appeals  of  Texas.    Feb.  18,  1892.) 

Assault  with  TirrBirr  to  Kill— Evidbkob. 

On  an  indictment  for  an  assault  with  intent 

to  mnrder,  where  the  evidence  showed  that  the 

blow  complained  of  was  struck  during  a  sndden 

affray,  by  some  one  other  than  defendant,  in  the 

absence  of  a  conspiracy  to  commit  the  criine,  Uie 

coavictioii  will  be  set  aside. 

Appeal  from  district  court,  Bell  county; 
W.  A.  Blackburn,  Judge. 

George  Lyons  was  convicted  of  an  as- 
sault with  intent  to  mnrder,  and  appeals. 
Reverned. 

SauwIersJt  /)trrretf,  for  appellant.  Rleb- 
ard  B.  Harrison,  Asst.  Atty.  Gen.,  for  tbe 
State. 

*HuRT,  J.  This  is  a  conviction  for  an 
assault  with  intent  to  murder,  with  two 
years'  confinement  in  the  penitentiary  as 
the  punishment.  But  two  questions  are 
preHented  In  the  very  elaborate  brief  and 
arg^ument  for  appellant:  (1)  Tbe  safB- 
ciency  of  the  evidence  to  sustain  the  ver- 
dict. (2)  Was  there  error  In  tbe  charge  of 
the  court? 

We  have  carefully  examined  the  charge, 
and,  when  it  is  considered  with  reference 
to  tbe  facts,  we  believe  it  to  be  wltbont 
error. 

Does  tbe  evidence  support  the  verdict? 
Wetbink  not.  When  the  statement  of  facts 
is  examined,  tbe  conclusion  Is  Inevitable 
that  old  man  Scott  was  mistaken  when 
be  states  that  defendant  struck  him  with 
the  gun.  That  Hornbnrn,  and  not  de- 
fendant, struck  him  witb  tbe  gun  cannot 
be  qneHtioned.  Tbe  mistake  is  quite  rea- 
sonable. Tbe  old  man  was  over  71  years 
old,  was  In  very  bad  health,  and  bad  been 
tor  some  time.    He  had  never  seen  either 
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of  the  parties  before  the  difflcalty.    That 
Horuburn   struck   him.  If  strode  at  all,  la 
condaslvely  proven.    It   Is   also  equallj 
evlilent— absolutely  true,  If  evidence  can 
establish  any  fact— that,  when  Homburn 
struck  old  man  Scott,  defendant,  Lyons, 
was  engasred  In  preventing  Clarence  Scott 
truDi  using  bis  gan.    Under  such  a  state 
of  case,  in  the  absence  of  any  agreement 
or  conspiracy  to  kill  old  man  8cott,  could 
Lyons  be  held  responsive  for  the  intent  to 
kill  and  raorder,  if  Hornburn  entertained 
such     intent?    He   certainly    could    not? 
Was  there  an  agreement  to  kill  Mr.  Scott? 
There  was  not.    The  evirlence   not   only 
foils  to  show  such  agreement,  bat  moat 
elearly  shows  the  contrary.     Did   Hom- 
burn intend  to  kill  Mr.    Scott?    This    is 
doubtful.    But,  concede  that  be  did,  did 
Lyons  know  of  the  intent  ?    There  is  not 
the    slightest     clrcomstance  tending    to 
show  such  knowledge.    This  waa  a  sud- 
den affray,  harmless  in  Its  inception,  and 
so  rapid  In  Its  consammation   as  to  pre- 
clude all  possibility  that  It  was  precon- 
certed.   If  two  or  more  persons  agree  to 
commit  an  otifense,  and  from  the  nature  of 
such  offense,  and  the  manner  of  executing 
such  conspiracy.  It  Is  reasonably  probable 
that    death    would  result  to  the  ▼ictlm, 
and  death  does  result,  though  not  intend- 
ed, still  all   would  be  responsive  for   the 
bomlcldo;   but,  death   not  resulting,  the 
parties  would  be  held  reHponslble  for  the 
actual  results, — In    this  case,  for   aggra- 
vated assault  and  battery.    This  proposi- 
tion assumes  a  conspiracy  to  commit  an 
offense.     If   there   be   no   conspiracy    or 
agreement,  the  above   conclusion  would 
not  follow.    Bach  would  be  held  respon- 
slble  for  bis  own  acts.    Bnt,  though  thpre 
was  no  conspiracy  to  commit  an  offense, 
fftill   If  one  commits  an   offense,  and   the 
accused  was  present,  and  knew  the  Inten- 
tion   of  the  other,  and  aids  by   acts,  or 
encourages    by    words    or   gestures,    the 
person  engaged   In  the  commisfllon  of  the 
offense,  he  would   be  guilty  of  the  offense 
committed.    But  h«!  would   be  guilty  only 
to  the  extent  of  his  knowledge,  or  for  the 
nntaral    and   reasonable  consequences  of 
the  acts  aided  or  encouraged  by  him.    In 
thin  case  a  serious  bodily  Injury  was   in- 
flicted   upon    Scott.    If    defendant    knew 
that  Hornburn  was  engaged  In  the  inflic- 
tion of  this  injury,  and  aided  and  encour- 
aged liim  in   the   commission  thereof,  he 
woolcl   be  responsible  for  the  natural  and 
reasonable  consequences,  and  if  death  had 
ensued  would  be  guilty  of  tbe  homicide; 
but   if   Hornburn  intended  to  kill  Scott, 
but  this  intention  was  not  known   to  de- 
fendant, death  not   repulting,  but  serious 
bodily  injury,  the  latter  would  be  respon- 
sible, not  for  the  secret  intention  of  Bom- 
bnm,  but  for  the  reasonableconseqnences, 
vix.,    the  Infliction    of   serious  bodily  in- 
jury, and  hence  his  crime  would  be  aggra- 
vated   assault   and    battery.    Does    the 
proof     show  with    reasonable  certainty 
that  defendant  knew  that  Bornburn  In- 
tended to  kill  Scott?    It  does  not.    Does 
It  sho^v  that  be  saw  Hornburn  when  be 
fltmck  Scott  with  the  gan  ?    This  Is  doubt- 
ful.    Conceding  that  he  did  see  Hornburn 
strike,  or  in  the  act  of  striking,  is  there 
any  evidence  that  be  aided  or  encouraged 
v.l88.w.no.5— 27 


blm  to  strike  Scott  with  th*  gan?  Then 
is  none,  for  tbe  eyldence  renders  it  certain 
that  at  tbe  time  defendant  was  struggling 
with  Clarence  Scott  to  prevent  bim  from 
oslng  a  gun.  We  agree  with  counsel  for 
appellant  that  tbe  evidence  Is  Insufficient 
to  sustain  the  verdict  for  assault  with 
Intent  to  murder.  Reversed  and  ra- 
manded.  All  Judges  presenl:  and  concar< 
ring. 


Rambt  t.  Htatb. 
(Court  of  Appeals  of  TtacoM.    Feb.  18, 18B3.) 
0.ufixa — BviDSHoa. 
Where,  on  an  indictment  for  keeping  a 
gaming  table  known  as  "monte, "  none  of  tbe  wit- 
nesses who  were  present  knew  what  game  waa 
being  played,  or  testified  that  it  waa  monte,  tbs 
oonvlction  will  be  set  aside. 

Appeal  from  Bell  county  court;  W.  R. 
Hayks,  Judge. 

Bill  Raraey  was  convicted  of  keeping  a 
tablf  for  the  purpose  of  gambling  at 
monte,  and  appeals.    Reversed. 

jF.  J.  AjHier,  for  appellant.  Richard  H. 
BarrtaoB,  Asst.  Atty.  Oen.,  for  tbe  State. 

Daviuson,  J.  The  Indictment  in  this 
case  charged  appellant  with  unlawfully 
keeping  and  exhibiting,  for  the  purpose 
of  gaining,  a  gaming  table  and  bank, 
called  "monte."  Appellant  was  convict- 
ed, and  bis  punishment  assessed  at  %J6 
flue  and  10  days'  imprisonment  in  tbe 
county  Jail.  Tbe  state  having  alleged 
that  tbe  defendant  exhibited  a  gaming 
table  known  as^monte,  "it  was  necessary 
that  the  proof  should  correspond  with 
this  allegation.  It  is  unnecessary  to  re- 
capitulate the  testimony  here;  and  it  is 
sufllclent  to  say  that  none  of  the  eye-wit- 
nesses to  tbe  card-playing  tentlfied  to  by 
them  knew  what  game  was  being  played 
or  dealt,  and  none  of  them  testified  to  tbe 
fact  that  the  game  dealt  was  monte.  Be- 
cause of  the  faltureon  tbe  part  of  the  state 
to  prove  this  allegation  of  the  Indictment, 
this  case  roust  be  reversed,  and  the  cause 
remanded.  All  Judges  present  and  con- 
curring. • 

Rob  v.  Hor.BRBT. 
(Court  of  Appeals  of  Texas.  Feb.  18, 1892. ) 
AitSKDMBJCT  or  FI.SADIHO— Nbw  Causiov  Aotiok. 
Plaintiff  sued  in  a  Justice's  court  on  an 
open  account  for  rent.  Tbe  Justice  rendered 
judgment  for  defendant,  and  plaintiff  appealed 
to  the  county  court.  In  the  latter  court  plaintiff 
filed  an  amended  petition,  alleging  that  defend- 
ant had  given  a  note  In  liquidation  of  the  ac- 
count; that  tbe  note  had  been  lost  after  maturity, 
while  plaintiff  was  the  legal  owner  and  holder 
thereof;  that  the  balance  due  on  the  note  was 
tl25;  and  that  it  was  given  for  the  same  debt  as 
that  stated  in  the  account  on  which  the  suit  was 
originally  based.  Held,  that  the  amendment  did 
not  set  up  a  new  cause  of  action,  since  the  debt, 
tbe  amount,  and  tbe  transaction  were  the  same. 

Appeal  from  Dallaa  county  eonrt;  B. 
O.  BowBB,  Judge. 

Action  on  an  account  by  A.  J.  Roe 
against  P.  J.  Holbert.  Judgment  tor  de- 
fendant.   Plaintiff  appeals.   Heveraed. 

Morgan  A  Freewan  and  McDonald  4 
Stone,  tor  appellant.  MeCormkik  ASpmet 
and  Edw.  M,  Browder,  for  appellee. 
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Davidson,  J.  This  Rolt  waa  InRtltuted 
by  appellant  In  the  Justice's  court  upon  an 
open  account  for  rent.  Appellant  at  the 
same  time  Bued  oat  a  dUtress  warrant, 
and  filed  the  neceRsary  affidavit  and  bond. 
In  that  court  appellee  pleaded  an  offset  to 
the  account.  On  the  trial  In  said  court, 
appellee  i-ecovered  a  Judgment,  and  from 
this  Judgment  appellant  prosecuted  this 
appeal  to  the  county  court.  In  the  latter 
court  appellant  filed  his  amended  petition, 
setting  up  the  fact  that  a  promissory  note 
bad  been  given  by  appellee  in  llqaidatlon 
of  the  said  account;  that  said  note  had 
been  lost  after  maturity,  while  he  wan  the 
legal  owner  and  holder  thereof :  that  the 
balance  due  on  said  note  was  fl25;  and 
that  it  wa8  given  for  the  same  debt  as 
that  stated  In  the  account  upon  which  this 
suit  was  originally  bawed.  This  amend- 
ment was  promiitly  excepted  to  by  apfiel- 
lant,  which  exception  was  sustained  by  the 
court,  and  the  pleading  stricken  out.  The 
appellant  declihed  to  further  amend. 
Judgment  was  rendered  In  favor  of  a'ppel- 
lee  for  his  coHts,  and  from  thia  Judgment 
this  appeal  la  prosecuted.  The  exception 
wab  ba^ed  upon  the  ground  that  the 
amended  pleading  set  up  a  new  cause  of 
action  In  the  county  conrt. 

We  are  of  opinion  that  the  conrt  erred 
In  sustaining  the  exception.  The  amend- 
ment did  not  set  up  a  new  cause  of  action 
from  that  originally  aued  upon.  It  was 
the  same  debt,  the  same  transaction,  the 
•ame  cause  of  action,  and  for  the  same 
amount.  Blum  v.  Mays,  White  &  W.  Civil 
Cas.  S  476,  is  a  case  directly  In  point.  For 
the  error  Indicated,  the  Judgment  is  re- 
versed and  the  cause  remanded.  All 
judges  present  and  coucurrlug. 


Halsell,  v.  State. 
(Cottrt  of  Appeals  of  Texas.    June  21, 1890.) 

AOOKAVATBD  ASSXULT  AND  BaTTEBT — WHAT  CON- 
STITUTES—  Chakss  or  Vbnub  in  Misdembanob 
Cases. 

1.  In  the  absence  of  soy  law  aathorlzlne  a 
change  of  venue  in  misdemeanor  cases  an  appli- 
oatSon  therefor  will  be  denied. 

2.  On  a  trial  for  aggravated  assault  and  bat- 
tery the  person  assaulted  testified  that  defend- 
ant knocKed  him  down,  pressed  his  knees  on  his 
breast,  breaking  one  of  bis  ribs,  and  choked 
him  almost  to  Insensibility;  that  he  did  not 
discover  that  the  rib  was  broken  till  the  next 
day;  and  that  he  was  confined  to  his  room  six 
weeks.  A  physician  testified  that  the  fracture  of 
the  rib  was  not  a  serious  or  permanent  wound. 
Defendant  testified  that  he  intended  to  thrash 
the  assaulted  person,  but  not  to  kill  him,  or  do 
him  serious  injury,  field  insufficient  to  show  a 
"serious  bodily  injury,"  within  Pen.  Code,  art. 
496,  which  defines  an  aggravated  assault  and 
battery  as  the  infliction  of  a  "serious  bodily  in- 
jury." 

Appeal  from  Clay  county  court;  B.  F. 
TuKNKR,  Judge. 

U.  H.  Halsell  was  convicted  of  aggra- 
vated assault  and  battery  upon  the  per- 
son of  J.  X.  Fields,  and  appeals.  Be- 
versed. 

Fields  testified  that  defendant  knocked 
him  down,  pressed  his  knees  on  liis  breast, 
broke  one  of  his  ribs,  and  choked  him  till 
be  agreed  to  sign  a  certain  letter;  that, 
though  the  rib  pained  bim.  tae  did  not  dia- 


eover  that  It  was  broken  tin  tbe  next 
day;  and  that  he  was  confined  to  bis 
room  six  weeks.  Fields'  fatber-in-law 
swore  that  Fields  was  unable  to  work  for 
a  month.  Tbe  doctor  who  attended 
Fields  testifled  that  the  rib  was  broken 
from  the  ontslde,  but  that  the  tractum 
was  not  a  serious  or  permanent  wound. 
Defendant  testified  that  he  Intended  to 
give  Fields  a  thrashing,  but  not  to  kill 
bim  or  do  him  serious  Injary.and  ttaat  tbe 
fracture  of  the  rib  was  an  accident. 

K.  D.  Welborne,  for  appellant.  W.  L. 
Davidson,  Asst.  Atty.  Oen.,  fur  tbe  State. 

Wilson,  J.  This  conviction  la  for  an 
aggravated  assault  and  battery;  tbe 
ground  of  aggravation  alleged  being  that 
serious  bodily  Injury  was  inflicted  upon 
the  person  assaulted. 

Defendant  made  application  tor  a  change 
of  venue,  which  application  was  refused. 
There  is  no  provision  of  law  which  au- 
tborises  a  change  of  venue  in  a  misde- 
meanor case,  and  tbe  application  was 
properly  overruled. 

The  conviction  in  not  warranted  by  tbe 
evidence,  becauHe  the  evidence  shows  that 
the  Injury  inflicted  upon  the  assaulted 
person  was  not  serious,  within  tbe  meao- 
ing  of  that  word  as  used  In  the  statote.i 
George  v.  State,  21  Tex.  App.  816.  Tbe 
Judgment  is  reversed,  and  tbe  canse  is  re- 
manded. Judges  all  present  and  concop- 
ring.  

Faires  v.  Rose  et  al. 
(Supreme  Court  cf  Teeas.    Jan.  20,  1892.) 
Fabthebship— AnTBOBiTT  or  Pabtitbb— Non. 
A  member  of  a  firm  engaged  in   the  boct- 
ness  of  repairing  machinery,  and  selling  it  m 
commission,  gave  a  note  in  the  firm  name  in  pay- 
ment for  a  patent-right    Bis  copartners  did  nc^ 
know  of  tbe  giving  of  the  note,  and    never  rati- 
fied it.    HeuL  that  the  note  was  binding  only  on 
the  partner  who  signed  it. 

Appeal  from  district  court,  Fayette 
county. 

Action  by  R.  O.  Faires,  guardian  of  the 
minor  heirs  of  L.  O.  Robinson,  deceased, 
against  A.  Ross.  J.  A.  Smith,  and  T.J. 
Ivy.  Plaintiff  recoveredjudgment  against 
RoHS  only.    Philntltf  appeals.    Affirmed. 

W.  S.  Robaon  and  ./.  T.  Dnneaa,  for  ap- 
pellant. Brown,  Lane  A  Jackson,  tor  ap- 
pellees  J.  A.  Smith  and  T.  J.  Ivy. 

Gaines.  J.  This  suit  was  brongbt  by 
appellant,  as  guardian  of  the  minor  heire 
of  L.  U.  Robinson,  deceased,  to  recover  of 
A.  Ross,  J.  A.  Smith,  and  T.  J.  Ivy,  as 
I)artner8  composing  the  firm  of  Ross. 
Smith  &  Ivy,  the  amount  of  a  promissory 
note  executed  by  Ross  In  the  firm  name. 
The  plaintiff  recovered  against  Hoas,  but 
as  to  Smith  and  Ivy  waa  adjudged  to 
take  nothing.  Smith  and  Ivy  pleaded 
BOtt  est  factum  under  oath,  and  tbe  ques- 
tion was  whether  or  not  Ross  acted  with- 
in the  scope  of  the  partnership  busiuess  in 
executing  the  note.  It  was  given  for 
"a  patent-right  to  a  meat-box,  fur  Fay- 
ette  and    Lavaca   counties."    Tbe  teatl- 

>  Fen.  Code,  art.  496,  defines  an  aggravated  as- 
saalt  and  battery  aa  tbe  infliotion  A  m  'aerioM 
bodily  injury. " 
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mony  Bbnwed  that  the  partnerahip  of 
Row,  Smith  &  Ivy  waa  lormed  lor  the 
porpuse  (>t  repairing  machinery  and  tor 
selling  machinery  upon  commiasioD.  The 
only  evidence  tendingr  to  show  that  they 
ever  dealt  in  patented  inventions  waa  aa 
followa:  A  witneaa  teetlfied  that  at  one 
time  they  "handled  a  patent  harrow," 
but  that  be  did  not  know  "that  they 
owned  it."  He  thoogbt  "they  manufact- 
ored  it. "  Mr.  RuRa  expoaed  a  aaraple  tor 
eaie.  The  plaintiff  teatlfled  to  the  same 
effect.  Ivy,  for  the  defendant,  awure  that 
the  partnerahip  busineaa  waa  to  repair 
machinery,  and  to  aell  upon  comminalon, 
where  machinery  could  be  obtnined  for 
aale  in  that  manner;  that  he  boa^ht  the 
patent  harrow  apoken  of  liy  the  other 
witneaaea  for  himself,  and  not  for  the 
Arm;  that  he  had  the  Arm  to  make  one 
for  himself,  but  that  they  never  aold  any. 
He  alao  testified  that  the  partnership  waa 
not  formed  tor  the  purpose  of  buying  and 
■ellinK  patent-rights,  and  that  no  mem- 
ber of  the  Arm  had  authority  to  bind  It 
for  that  purpose.  He  niao  testified  that 
be  did  not  know  of  the  execution  of  the 
note  nntil  It  was  presented  tu  him  for 
payment  by  the  plaintiff;  thut  he  then 
refused  to  pay  it,  and  bad  never  ratified 
It.  Ross  was  the  general  manager  of  the 
partnership  buHiness.  The  note  was 
given  to  Lam  and  Abbett,  who  sold  it  to 
one  Thatcher,  who  transferred  it  to  L.  G. 
Robinson.  The  wards  of  plalntin  were 
the  heirs  of  Robinson,  who  died  before  the 
suit  was  brought.  The  plaintiff  intro- 
duced in  evidence  a  notice  published  in  a 
newspaper,  signed,  "Ross,  Smith  &  Ivy," 
warning  all  persona  against  trading  tor 
the  paper.  The  notice  mentioned  the  note 
as  one  "given  by  us,"  but  there  was  nu 
proof  that  Smith  or  Ivy  caused  the  notice 
to  be  inserted,  or  that  they  knew  anything 
of  it.  The  court  admitted  it  against 
Ross,  bat  not  against  them.  The  assign- 
ment of  error  calls  in  question  the  correct- 
ness of  the  ruling  of  the  court  in  holding 
that  »mith  and  Ivy  were  not  liable  upou 
the  note.  The  evidence,  we  think,  makes 
it  clear  that  the  transaction  waa  not 
within  the  scope  of  the  partnerahip  busi- 
ness, and  that  Ross  was  not  authorized 
to  sign  the  note  with  the  partnership 
name.  There  is  no  evidence  of  any  rat- 
ification of  his  act,  or  of  such  a  hold- 
ing oat  of  authority  in  Rosa  on' part  of 
Smith  or  Ivy  as  would  estop  either  of 
them  tu  deny  that  such  anthorlty  exist- 
ed. There  la  no  error  in  the  Judgment, 
and  It  Is  affirmed. 


Got  v.  Metcalf  et  al, 
{Supreme  Court  of  Texas.    Jan.  19, 1882.) 

APFXAI. — HiTWfl.TMB  EkrOK— AODIHa  FABnBS  — 
CONTINCTAIICE. 

1.  A  demurrer  to  a  petition,  upon  the  ground 
tbst  oertalii  minor  beneficiaries  were  necessary 
parties,  having  been  sustained,  plalntlfi  then 
Jotned  the  miuors  with  her  aa  plulDtiffs,  suiog 
aa  tlieir  next  friend.  Held,  that  tbe  Interest  ol 
tlie  mintws  being  adverse  to  defendant,  and  the 
conn  having  lurisdiotion  of  the  subjeil-matter, 
defendant  had  no  cause  of  complaint 

i.  An  application  for  •  continuance,  not  made 
upon  any  ground  authorized  by  atatute,  addresses 
itself  to  the  diacreUonof  the  court,  and  a  tefoaal 


will  not  be  reviewed,  in  the  absenoe  of  anytlilng 
showing  an  abuse  of  discretion. 

8.  m  an  action  by  minor  beneficiaries  against 
aa  administrator  for  distributive  shares  of  a  com- 
munity estate,  tbe  court,  after  all  the  testimony 
was  in,  adjourned  to  satisfy  itself  as  to  the  cor- 
rectness of  certain  charges  against  the  lalants. 
Defendant  waa  told  that  his  presence  was  not  ab- 
solutely-necessary, as  he  was  represented  by 
counsel,  but  that  he  could  use  bis  pleasure.  The 
vouchers  for  the  charges  bad  been  on  file  for  two 
days  before  the  trial.  On  the  adjourned  day  the 
court  examined  the  witnesses,  and  they  were 
cross-examined  by  counsel  for  defendant,  he  be- 
ing absent;  and,  as  a  result,  a  considerable  over- 
charge against  the  minora  was  shown.  Beld, 
that  such  examination  was  not  ex  parte,  nor  was 
the  court's  action  erroneous. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Hunt  county. 

Action  by  M.  C.  Metcalf,  Joined  by  her 
husband,  and  suing  for  herself,  and  as 
next  friend  for  Oscar  L.  and  C.  O.  Guy, 
against  Z.  H.  Guy,  administrator  of  tbe 
community  estate  of  his  deceased  wife, 
Amanda  Ouy,  for  distributive  shares  of 
community  estate  of  defendant's  intes- 
tate, .ludgmont  tor  plalntllta.'  Defend- 
ant appeals.    Afilrmed. 

R.  D.  Thompson,  lor  appellant.  Evana 
A  Hargrave,  l<ir  appellees. 

Hobby,  P.J.  M .  C.  Metcalf,  Joined  by  her 
husband,  brought  this  ault  for  Herself,  and 
as  next  friend  for  Oscar  L.  and  C.  O. 
Guy,  against  Z.  H.  Ouy,  and  the  suretiea 
on  hia  bond,  aa  admlniatrator  of  tbe  com- 
munity estate  of  bla  deceased  wife,  Aman- 
da Guy,  their  mother,  to  recover'thelr  In- 
tereet  in  her  estate,  alleged  to  be  about 
f2,812.  Defendant  filed  a  general  and 
special  denial,  and,  among  other  things, 
excepted  to  the  petition  on  the  ground 
that  the  minors  were  made  parties  pjain- 
tltr.  This  exception  was  overruled.  The 
cause  waa  tried  by  the  court  wlthont  a 
Jury,  and  a  Judgment  was  rendered  in  fa- 
vor of  M.  C.  Metcalf  and  C.  L.  Guy  for  {500 
each.  From  this  Judgment  the  defend- 
ant appeals. 

The  first  assignment  Is  that  the  court 
erred  In  overruling  defendant's  exception 
to  the  petition  on  the  ground  that  tbe 
Hurvlvora  were  made  parties  plaintiff.  It 
appears  from  the  record  that  this  ault 
was  originally  Instituted  b.v  Mrs.  Metcalf. 
one  of  the  appellees,  lor  her  Individual  in- 
terest or  share  in  her  mother's  estate. 
The  appellant  demurred  to  the  petition 
on  the  ground  that  the  minora  were  neces- 
sary parties.  This  exception  was  sus- 
tained by  the  court,  and  she  then  made 
the  minors  parties  plaintiff,  their  Interest 
being  adverae  to  the  defendant  Z.  H.  Guy. 
It  Is  evident  that  the  fact  that  the  minora 
O.  L.  and  C.  G.  Guy  were  made  parties  plain- 
tiff in  this  cause  was  the  result  of  the  ac- 
tion of  the  appellants  in  excepting  to  the 
petition  flrat  filed,  because  they  were  not 
therein  Joined  as  parties,  and  were  neces- 
sary parties.  Under  such  circumstances, 
the  appellants  ought  not  to  be  heard  to 
complain  of  a  ruling  of  the  court  Invoked 
by  their  own  demurrer.  Tbe  minora  were 
proper  parties  plaintiff.  Their  Interest 
was  adverae  to  the  defendant  Z,  H.  Guy. 
It  Is  shown  that  they  had  no  legal  guard- 
ian, and  tbey  could  only  appear  by  a 
guardian  ad  litem  or  next  Iriead.    Tbat 
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tbe  diatrlet  eourt  had  Jartodlctlon,  ander 
article  2183  ot  tbe  Revised  BtBtntes,  to  re- 
qalre  the  commanity  survivor  to  dltitrib- 
nte,  in  a  proper  case,  tbe  estate,  la  well 
settled,  (Huppnianv.iSchmlclt,  65  Tex.  585;) 
aud  under  this  statute  the  minors  are 
clearly  entitled  to  such  portion  of  the  de- 
eeased'a  shore  of  the  commnulty  estate  as 
was  properly  ascertained  by  the  decree  ot 
the  court  to  belonjc  to  them.  In  this  case 
the  Judgment  protected  the  minors'  inter- 
est by  directing  the  amount  tu  be  paid  in- 
to court  tor  the  minors,  and  not  to  be 
paid  to  the  next  triend.  Railway  Co.  v. 
Hewitt,  67  Tex.  473,  «  8.  W.  Rep.  705. 

The  next  tiBslgnment  is  that  the  coart 
eri-ed  lu  overruling  appellant's  applica- 
tion for  a  continuance.  The  grounds  un 
which  tiie  continuance  was  sought  were 
"that  new  parties  had  been  made,  and  de- 
fendants were  taken  by  surprise,  as  all 
ot  Amanda  Guy's  estate  was  sued  tor  in- 
stead of  one-third,  as  In  the  original  peti- 
tion, and  defendants  did  not  have  time  to 
prepare  their  answer  and  procure  testi- 
mony." Tbe  statement  made  by  the  dis- 
trict Judge,  in  explanation  of  bis  ruling 
on  the  motion,  is  to  the  effect  that  be  "in- 
formed appellant's  counsel  in  tbe  court 
below,  on  the  day  before  the  cauue  was 
tried,  that  he  would  overrule  it,  but  would 
give  him  time  to  plead  and  get  ready. 
He  asked  until  10  o'clock  the  next  morn- 
ing, June 25th,  which  was  given  him.  He 
did  leplead,  and  at  10  o'clock  requested 
farther  time,  which  was  nisi*  granted.  At 
11  o'clock  on  the  same  day  the  case  was 
called,  and  defendant  announced  that  he 
supposed  he  would  have  to  be  ready. 
Then  the  trial  began."  It  does  not  ap- 
pear that  when  the  cause  was  called  for 
trtalaon  the  following  day,  after  tbe  time 
re<]uested  had  been  given  to  write  defend- 
ant's answer,  that  nn  application  for  a 
continuance  was  made.  His  objection  on 
the  preceding  day  was  the  alleged  "sur- 
prise"  occasioned  by  making  the  minors 
parties  plaintiff,  necessitating  rewriting 
the  answer  and  the  production  of  other 
testimony.  This  objection  had  been  re- 
newed by  thecourt  granting  sufHclent  time 
for  that  purpose,  it  It  can  be  said  that  that 
character  of  surprise  which  would  author- 
ise a  continuance  could  grow  out  of  facts 
or  a  condition  brought  about  by  the  par- 
ty claiming  to  be  surprised.  It  thecontln- 
nance  wus  desired  to  procure  testimony, 
tbe  application  does  not  state  the  name 
or  residence  of  any  witness.  It  is  not 
claimed  that  the  application  Is  within  tbe 
statute.  It  is  therefore  one  addresning  it- 
self to  the  sound  dlHcretioii  of  tbe  court, 
which,  it  is  well  known,  will  not  be  re- 
vised. In  the  absence  of  something  to 
show  an  abuse  of  discretion.  There  was 
DO  error  in  overruling  It. 

The  fourth  assignment  Is  that  the  conrt 
erred  in  reopening  the  testimony  In  this 
cause.  Tbe  bill  of  exceptions  on  which 
this  assignment  is  predicated  recites  that, 
"after  the  evidence  had  closed  in  this  case, 
the  court,  of  his  own  motion,  proceeded 
on  the  following  monilDg,  Jane  28, 18U1, 
to  reopen  tbe  testimony,  and  examine  a 
onmber  of  witnesses  concerning  tbe  In- 
debtedBSBs  ot  defendant  Z.  H.  Ooy  to 
them  on  Angast  18, 1887. "    Tbe  ob]ectioiu 


to  this  action  on  the  part  of  tbe  court  are 
that  tbe  defendants'  eshlhits,  showing  the 
amounts  due  these  parties,  respectively, 
by  appellant  Guy,  on  August  18, 1W7,  bad 
been  on  file,  among  the  pleadings  In  tbe 
cause,  for  two  days  prior  to  tbe  trial; 
and  the  persons  called  upon  to  testify  r»> 
sided.  In  the  city  of  Qreenvllle,  where  the 
cause  was  tried,  and  could  have  been  pro- 
cured as  witnesses  on  tbe  trial.  The  fur- 
ther objection  urged  Is  that  defendant  Z. 
H.  Guy  had  returned  to  his  home  tbe 
preceding  evening,  about  10  miles  distant. 
The  substance  of  the  explanation  made 
by  the  presiding  Judge  is  that  he  an- 
nounced to  the  parties  on  tbe  afternoon 
of  June 25, 1K91,  that  he  was  not  satisfied 
with  the  defendants'  evidence  as  to  the 
items  set  out  in  Exhibits  A  and  B  in  his 
answer.  The  conrt  stated  that  apitel- 
lante  bad  produced  no  voucliers  at  all, 
and  tbe  items  were  so  large  that,  as  tar 
as  the  minors  were  concerned,  he  deemed 
It  his  duty  to  see  that  their  rights  were 
protected,  and  that  he  would  bear  tbe  tes- 
timony of  the  parties  to  whom  the  pay- 
ments were  chargi>d  to  have  been  made  in 
said  exhibits  the  next  morning,  but  stated 
that  he  would  consider  snch  testimony  as 
far  as  It  affected  Mrs.  Metcalf's  rights,  she 
being  an  adult.  The  defendant  (iuy  then 
asked  the  court  If  It  was  necessary  for 
him  to  return  the  next  morning,  and  was 
Informed  by  the  court  that  It  was  not  ab- 
solutely necessary,  as  he  was  represented 
by  counsel,  hut  that  be  could  use  his 
pleasure.  The  next  morning  tbe  court 
called  the  parties  before  him  to  whom  the 
payments  were  alleged  to  have  been  made, 
defendants'  counsel  being  present,  and 
fonnd  from  the  evidence  that  Z.  H.  Ouy  In 
Exhibits  A  and  B,  which  were  allowed 
against  Mrs.  Metcalf,  had  "overehirged 
the  minors  as  follows. "  This  is  followed 
by  the  names  of  the  parties  whom  defend- 
ant  Guy  testified  he  owed,  with  tbe 
amount  due  each,  an  testifled  to  by  them, 
showing  an  overcharge  against  said  mi- 
nors aggregating  the  sum  of  9639.50.  Tbe 
defen<lants'  counsel  cross-examined  tbe 
wItnesHRS.  The  appellants'  objections  to 
this  mode  of  procedure  on  the  part  of  the 
conrt  ivere,  briefly,  that  "his  vouchers 
bad  been  ou  flle  among  tbe  papers  of  the 
cause  two  days  before  trial,  and  the  ex- 
amination was  had  of  tbe  witnesses  In 
bis  absence,  and  was  ex  parte."  It  is 
qnite  obvious  from  the  foregoing  explana- 
tion that  the  complaint  that  tbe  examina- 
tion was  px  parte  ]n  without  foundation, 
as  the  defendants'  counsel  appears  to 
have  had,  and  did  avail  himself  of,  the  op- 
portunity to  cross-examine  each  witness. 
It  is  not  claimed  that  there  is  any  error  In 
the  facts  stated  by  the  witnesses,  or  that 
the  result  of  the  examination  wonld  have 
been  different  had  the  defendant  been 
present.  Nor  was  there  any  request  made 
for  further  time  or  opportunity  to  explain 
the  overcharge.  We  do  not  think  tbe  as- 
signment of  error  relating  to  tbe  court's 
action  In  this  respect  Is  well  taken.  We 
conclude  that  tbe  indgment  aboold  be  af- 
firmed. 

Pbb  Ccriam.    Affirmed,  aa  par  opinion 
of  commisaion  ot  appeals. 
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Clam  at  »L  t.  Dalljlb  Homebtbad  ft 
Loan  Abb'n. 

(Suprtme  Court  oS  Ttxcu.  Jan.  10, 1883.) 
Mecbxxicr'  Liens— Filimo  Contsaot— Fbiokitt. 
Under  the  requirement  of  the  statute  re- 
lating to  mechanics'  liens  that  a  contractor  shall 
file  his  contract  in  the  county  clerk's  office  "with- 
in four  months  after  the  indebtedness  shall  have 
accrued, "  in  order  to  iUt  the  lien,  the  contract 
may  be  filed  at  the  time  of  its  execution,  and  be- 
fore or  at  the  time  the  indebtedness  accrues ;  and 
such  filing  secures  a  lien  against  the  proposed 
building,  and  as  much  of  the  land  as  u  neces- 
sarily connected  therewith,  which  lien  is  supe- 
rior to  a  deed  of  trust  given  to  secure  a  note  for 
the  purchase  money  of  the  property. 

CommisaionerB'  decision.  Section  A. 
Appeal  from  district  court,  Dallas  county. 

Action  by  the  Dallas  Homestead  &Loan 
ABHoclatlon  against  Claes  &  Lebnbeuter 
and  J.  W. Thompson  to  loreclose  a  mechan- 
ic'!) lien.  Judgment  lor  plain tiO.  Defend- 
ants appeal.    Affirmed. 

Thorn itHon  Jt  Cliot,  for  appellants. 
LnwtberA  BoUoway,  for  appellee. 

CoLU*  RD,  J.  On  the  IStb  day  of  Octo- 
ber, 1886,  Frank  Morton  and  bis  wife, 
Catharine,  made  a  written  contract  with 
the  Dallas  Loan  &  Homestead  .\B80ciai- 
tlon,  by  which  the  association  was  to 
build  tor  them  a  dwelling-hoase  on  lots  6 
and  7  In  block  B  of  a  certain  addition  to 
the  city  of  Dallas,  and  by  which  Morton 
and  wife  8;ave  to  the  assoctatiou  a  me- 
chanic's Hen  on  the  building  and  tbe  lots. 
The  contract  Is  in  the  peculiar  and  com- 
plicated form  adopted  by  such  association, 
—Morton  first  executing  to  tbe  associa- 
tion bis  bond  acknowledging  his  Indehted- 
oees  to  tbe  same  in  the  sum  of  f  1,000; 
agreeing  to  pay  interest,  dues  as  a  mem- 
ber of  tbe  concern,  and  flues  In  certain 
canes;  granting  a  lien  on  his  shares  of 
stock  in  the  business,  and  a  lien  upon  the 
lots  above  mentioned;  he  and  bis  wifeez- 
ecnting  a  written  lien  to  the  association 
on  the  lots  and  building  to  be  erected,  rec- 
ogaiiing  tbe  bond  of  Morton. and  his  obli- 
gations therein.  The  real  terms  of  the 
transaction  are  obscured,  or  at  least  are 
not  stated  in  a  straightforward  manner. 
The  contract  seems  to  contemplate  a  loan 
of  money  to  Morton,  a  small  portion  of 
which  is  to  be  paid  at  once,  and  the  rest 
In  tbe  future;  bnt  it  may  be  inferred  from 
tbe  instrnment  that  the  house  was  to  be 
built  witb  tbe  money  furnished  by  the  as- 
•ociatiun,  or  thatit  was  to  furnish  all  tbe 
material  for  the  construction  and  com- 
pletion of  the  same,  and  to  have  all  tbe  la- 
bor done  at  its  individual  expense.  This 
contract  was  duly  signed  and  acknowl- 
edged by  all  tbe  parties, — by  Mrs.  Morton, 
in  the  manner  required  by  statute  of  a 
married  woman  in  conveying  the  boroe- 
stead, — and  was  duly  recorded  In  the 
proper  record  of  tbe  county  on  the  da.T  (A 
Its  execution,— tbe  IStb  day  of  October, 
1886.  The  building  of  tbe  bouse  was  on 
tbe  same  day  let  to  one  John  Paul,  who 
with  Morton  executed  a  bond  to  the  as- 
sorldtion  in  the  sura  of  $2,000,  conditioned 
thiit  Paul  will  build  the  house  according 
tu  rertaiii  specifications,  furnishing  all  the 
niHterial.  Morton  on  the  trial  testified 
thut  the  association  bad  compiled  in  all 


respects  with  Its  contract  by  the  erection 
of  the  house,  and  that  be  still  owed  it  for 
tbe  same.  It  was  proved  that  the  amount 
due  was  f794;  that  the  association  had 
advanced  $1,000  in  compliance  with  their 
agreement,  $200  nf  which  were  paid  on  the 
25tb  day  of  October,  1886,  and  $800  about 
tbe  middle  of  November,  1886.  The  evi- 
dence does  not  show  positively  whether 
tbe  money  was  paid  to  Morton  or  direct 
to  Paul.  Enough  was  shown  to  establish 
tbe  alleged  Hen  and  the  performance  of  the 
contract.  On  the  22d  day  of  October,  1886 
Morton  and  his  wife  executed  to  Claes  ft 
Lehnbenter,  the  appellants,  their  note  for 
$1,200,  due  in  6  years,  bearing  6  percent.  In- 
terest per  annum  from  date;  the  note  re- 
citing, "said  amount  "being  the  money  of 
Claes  &  Lehnbeuter,  nsea  in  the  purchase 
and  improvement  of  lots  6  &  7,  in  block 
B,"— tbe  same  lots  on  which  the  loan  as- 
sociation had  agreed  to  erect  thedwelllng. 
On  tbe  same  day  Morton  and  wife  execut- 
ed to  J.  W.  Thompson  a  deed  of  trust  on 
the  lots  to  secure  the  note  of  Claes  ft  Leho- 
benter,  witb  [lower  to  sell  the  lots  on  de- 
fault of  payment  of  the  note  at  maturity, 
etc.  The  deed  of  trust  makes  no  mention 
of  that  portion  of  the  note  quoted  above, 
or  on  what  account  the  money  was  due. 
It  was  duly  acknowledged  by  Morton  and 
wife,  and  on  the  26th  day  of  October,  18S6, 
was  recorded  In  the  proper  record.  This 
suit  was  brought  by  the  Dallas  Loan  ft 
Homestead  Ansoeiution,  In  due  form, 
against  Morton  and  wifo,  for  the  balance 
due  It,  setting  up  its  Hen  on  the  lots  and 
dwelling,  and  aHkIng  foreclosure  of  thf 
same.  Claes  ft  Lehnbenter  and  Thomp- 
son were  made  parties  defendant  upon 
an  averment  that  they  claimed  to  have 
some  interest  or  Hen  on  the  property. 
Thompson  answered,  setting  up  bis  trus- 
teeship, and  that  the  lien  created  by  the 
trust-deed  was  superior  to  that  of  plain- 
tltl.  His  answer  contained  no  prayer  of 
any  kind.  Claes  ft  Lehnbenter  answered, 
setting  up  the  note  executed  to  them,  the 
deed  of  trust  and  lien  thereby,  and  alleged 
that  such  lien  was  superior  to  that  of 
plaintiff.  'They  only  asked  that  their  lien 
be  adjudged  superior  to  that  of  plaintiff. 
Judgment  was  taken  by  default  in  favor 
of  plaintiff  against  .Morton  and  wife,  who 
made  no  defense;  and  afterwards,  upon 
the  evidence,  final  Judgment  was  rendered 
for  plaintiff  against  Morton  and  wife  for 
$794.30,  foreclosing  the  lien,  as  alleged  by 
plaintiff,  andad]udgingtheBame''superlor 
to  the  claim  of  defendants"  Claes  ft  Lehn- 
benter and  Thompson,  who  have  appealed. 
It  is  not  necessary  to  treat  separately 
each  assignment  of  error  insisting  upon 
a  reversal  of  the  judgment,  but  they  wiU 
all  be  conBidered  and  disposed  of  in  tbe 
following.  Wethink  the  jndgment  of  the 
court  below  was  correct.  The  statute  In 
relation  to  fixing  a  mechanic's  Hen  pru-v 
vides  that  it  shall  be  tbe  duty  of  the  con- 
tractor, "  within  four  months  after  the  In- 
debtedness shall  have  accrued,  to  file  bis 
contract  in  the  office  of  the  county  clerk." 
etc.  This  language  does  not  require  the 
contract  to  be  filed  after  the  Indebtedness 
accrues,  to  secura  the  lien,  hut  that  the  fil- 
ing of  It  later  than  four  months  after  that 
time  will  not  have  the  efiect  to  secure  the 
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Uen.  It  ta  not  Inconslsteot  with  the  atat- 
ntc  to  flie  the  contract  at  the  time  It  Is 
uiade.  tiucfaflling  will  ben conipllance  with 
tlie  Htatute.  Sayles'  Civil  St.  art.  3165. 
The  constitution  provides  for  these  liens 
upon  the  material  (urnisbed  and  improTe- 
ments  wade,  (Const,  art.  16,  $37;)  and 
the  statute  glvea  effect  to  the  proTtaion, 
extends  the  lien  to  the  lot  or  lots  neces- 
sarily connected  with  the  improvements 
made,  and  provides  the  manner  of  enforcing 
the  same.  Snylcs'  Civil  St.  arts.  8164,  3165. 
The  statute  was  observed  and  complied 
with  by  plaintiff,  by  having  his  contract 
filed  and  recorded  as  directed.  This  secured 
tu  plaintiff,  as  af^ainst  Morton  and  subse- 
quent llenholders,  the  liens  given  by  law 
opou  the  house  and  such  of  the  lots  as 
were  necesisnrity  connected  therewith,  and 
opon  the  material  and  building  itself,  as 
afterwards  furnished  and  constructed  by 
it,  even  against  prior  lienholders.  Id.  art. 
8171.  But,  leaving  out  of  view  the  pro- 
tectlon  of  lien  given  by  the  constitution 
and  the  statute,  plaintiff  had  a  valid  lieu 
upon  the  lots  and  the  building  by  the  ex- 
press written  contract.  This  was  prior 
to  the  deed  of  trust  set  up  by  Claes  & 
Lehnbenter,  and  was  recorded  before 
the  execution  of  the  deed  of  trust.  This 
contract  Hen  expressly  given  in  the  within 
obligation  of  Idorton  and  wife  would  be 
yalid  without  a  compliance  with  the  stat- 
ute, which  refers  to  mere  contracts  with- 
out lien.  There  is  no  homestead  question 
in  the  case,  either  by  the  pleadings  or  the 
evidence.  There  is  no  hint  that  the  dwell- 
ing was  a  homestead,  or  was  intended  to 
be.  Morton  and  wife  make  no  issue  upon 
the  suliject,  nor  do  the  other  defendants. 
Claes  &  Lehnbenter  had  no  Hen  upon  the 
property  until  their  dewJ  of  trust  was  exe- 
cuteil,  which  was  inferior  to  that  of  plain- 
tiff by  the  ex  press  contract.  The  language 
in  the  note,  "said  amount  being  the 
money  of  Claes  &  Lehnbenter,  used  in  the 

Curchnse  and  improvement  of  lots  6  &  7.  in 
luck  B,"  etc.,  does  nut  evidence  the  exist- 
ence of  any  definite  lien,  and  there  was  no 
evidence  besides  this  of  the  lien  claimed  by 
them,— no  explanation  of  the  laognage  or 
the  nature  of  the  transaction.  Defend- 
ants only  produced  on  the  trial  the  note 
(whir.b  bad  out  been  recorded)  and  the 
deed  of  trust,  which  on  its  face  made  no 
allusion  to  the  above-quoted  language, 
and  Indicated  only  a  lien  to  secure  the  In- 
debtedness as  shown  by  the  note.  The 
evidence  did  not  show  an  earlier  transac- 
tion creating  a  lien,  or  facts  from  which 
any  Hen  would  arise  by  implication.  Mor- 
ton was  on  the  stand;  and  there  was  no 
attempt  to  prove  by  him  any  such  prior 
trausactlun,  or  even  that  the  money  was 
ever  had  of  Claes  A  Lehnbenter,  as  stated 
in  the  note.  Nor  was  there  any  attempt 
to  define  the  lien,  or  the  particulars  relat- 
ing tu  It;  what  the  lots  cost;  what  im- 
provements were  erected  on  them,  and 
their  cost;  when  the  improrements  were 
.nade;  and  whether  It  had  been  fixed  and 
secured  as  required  by  law  to  give  it  pri- 
ority. None  of  these  facts  were  shown, 
to  enable  the  court  to  act  intelligently, 
^nd  render  judgment  defining  any  exact 
right  in  Claes  A  Lehnbenter  as  against 
the  plaintlfl.    It  will  be  noted  that  they 


asked  no  Judgment  of  Morton, — no  fore- 
closure,—but  only  that  their  lien  be  de- 
clared superior  to  that  of  plaintiff.  Plain- 
tiff established  his  statutory  lien  upon  the 
building  and  such  part  of  the  lots  as  was 
necessarily  connected  therewith,  and  a 
contract  lien  upon  all  the  pBop)erty  which 
was  prior  to  defendants'  deed  of  trust, 
and  superior  thereto.  We  conclude  that 
the  Judgment  of  the  court  bdow  is  cor- 
rect, and  should  be  aflSrmed. 

Per  Curiam.  .Affirmed,  as  per  opinion  of 
commission  of  appeals. 


Caueron  et  Hi.  V.  Morris. 

(Supreme  Court  of  Texas.    Jan.  19,  1899.) 

CoMMimiTT  Propbrtt— HomsTSAs—  RioBTS  or 

BVBVIVINe  WiFB— LlABtUTIBS  Or  AUUNUTBA- 
TOB8. 

1.  Under  Const,  art.  IS,  t  63,  providing  that 
on  the  death  of  the  husband  or  wife,  or  both, 
the  homestead  shall  descend  and  vest  in  the  heUs 
of  tbe  deceased,  as  other  real  property,  and  the 
statutory  provisions  relating  to  exemption  of 
homesteads  and  of  personal  property  upon  the 
death  of  an  Insolvent  husband  without  issue,  the 
homestead  and  exempt  personalty,  all  consisting 
of  community  property,  pass  to  the  wife  surviv- 
ing, free  from  debts  of  the  community;  and  upon 
her  decease  the  property  desoends  to  her  collat- 
eral heirs,  free  from  liability  for  such  debts. 
Zwemomann  v.  Von  Rosenberg,  18  H.  W.  Bep. 
485,76  Tex.  522,  and  Childers  v.  Henderson,  U 
8.  W.  Rep.  481,  76  Tex.  664,  followed. 

S.  Orders  of  the  probate  court,  allowing 
against  tbe  estate  of  a  deceased  married  woman, 
who  had  survived  her  husband,  debts  contracted 
by  the  husband  while  holding  property  in  com- 
munity with  the  wife,  although  erroneous,  are 
not  void;  and  the  admuistratorof  tliswlfe,  who^ 
in  good  faith,  has  paid  sach  claims,  snd  who  has 
been  discharged  upon  approval  of  his  final  aa- 
oount,  is  not  liable  in  an  action  against  him  by 
her  next  of  kin. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court.  Camp  county. 

Petition  by  O.  C.  Cameron,  Annie  Mel- 
ton, and  James  M.  Feagan  against  S.  8. 
Morris  for  conversion.  Judgment  fur  de- 
fendant on  demurrer  to  petition.  Plain- 
tiffs appeal.    Affirmed. 

E.  A.  King,  for  appellants,  it.  L.  Mor- 
ris, W.P.StcLeaa.ani  8.  S.  Morris,  for  ap- 
pellee. 

CoLLARD,  J.  This  suit  was  brought  in 
the  district  court  of  Camp  county  un  the 
11th  of  March,  1K89,  by  Q.  C.  Cameron  and 
her  sister,  Aunic  Melton,  against  8.  8. 
Morris.  On  the  3d  day  of  December,  1890, 
James  M.  Feagan,  a  brother  of  plaintiffs, 
Juined  them  in  the  snit,  when  they  all  filed 
an  amended  original  petition,  and  a  supple- 
mental petition  "  In  reply  to  defendant's 
original  answer. "  The  court  beluw  aus- 
taiued  defendant's  general  demurrer  to 
these  petitions,  and,  plaintiffs  decllniOK  to 
amend,  the  cause  was  dismissed,  and  plain- 
tiffs appealed.  Defendant's  original  answer 
is  not  found  in  the  record.  From  the  allega- 
tions of  the  amended  and  supplemental 
petitions  the  fnlluwing  statement  of  tbe 
case  as  therein  stated  may  be  made:  A. 
H.  Davenport  and  Mary  W.  Davenport 
were  husband  and  wife,  and  assnchbad 
acquired  a  homestead  in  tbe  town  of 
Pittsburg,  Tex.,  and  tor  many  yean  re- 
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sided  on  tbs  same,  baTing;  no  other.  They 
had  also  acquired  certain  perHonal  prop- 
erty, exempt,  under  tbe  law,  from  forced 
8ale.  to  tbe  head  ofatamlly.  All  tbe  prop- 
erty  wascommoDity  of  the  marriage.  An- 
troBt  22, 188.S,  A.  H.  Davenport  died,  with- 
out  iwoe,  hia  estate  being  insolvent,  be 
and  his  anrvivlng  wl'e  owning  at  tbe  time 
no  other  property  but  the  homeHtead  and 
the  exempt  personalty.  After  bis  death 
titere  was  no  administration  upon  his 
estate.  His  sarviving  wife  continued  to 
occupy  tbe  homestead,  and  to  use  the  ex- 
entpt  property,  until  her  death,  which  oc- 
curred on  the  16th  day  of  February,  1884, 
not  quite  six  months  after  tbe  death  of 
her  husband,  she  at  tbe  time  haying  no 
other  property.  Neither  of  them  had 
heirs  in  tbe  ascending  or  descending  line, 
and  platutilfM,  as  brother  and  sisters  ot 
Mrs.  Davenport,  are  her  only  heirs.  There 
were  community  debts  against  A.  H. 
Davenport  at  the  time  of  hiit  death,  which 
were  still  unpaid  at  the  death  of  Mrs.  Dav- 
enport. After  bis  death  sbe  had  contract- 
ed debts  to  tbe  amount  ot  9^U<  whinb 
were  unpaid  at  ber  death.  S.  S.  Morris, 
defendant  below,  administered  upon  the 
estate  of  Mrs.  Davenport  in  Camp  county, 
and  inventoried  tbe  aforesaid  property; 
allowed  as  claims  against  the  eutatethe 
cummunity  debts  exlnting  at  tbe  death  of 
A.  H.  Davenport,  as  well  as  tbe  debts  con- 
tracted by  Mrs.  Davenport  after  bis 
deatii:  sold  the  property,  real  and  per- 
sonal, under  orders  of  the  probate  court, 
to  pay  the  same,  and  to  pay  the  expenses 
of  administration,  and  so  consumed  all 
the  proiierty.  His  final  account  and  ex- 
hibit, showing  such  disposition  of  the  es- 
tate, was  nllowed,  and  approved  by  the 
probate  court,  and  he  was  regularly  dis- 
charged as  administrator.  Plaintiffs,  as 
tiie  heirs  of  Mary  W.  Davenport,  deceased, 
sue  the  administrator,  Morris,  to  recover 
of  iiim  tbe  value  of  the  estate  so  converted 
by  him  In  payment  of  the  debts  existing 
at  the  death  of  A.  H.  Davenport,  admit- 
ting that  tbe  payment  of  theS29u  on  debts 
contracted  by  Mrs.  Davenport  after  her 
husband's  death,  and  necessary  expenses 
of  admlnlHtration  in  that  behalf,  were 
ralid  claims  against  her  estate.  Plalu- 
titfH  allege  that  Morris  wrongfully  seized 
and  converted  the  property  to  his  own 
use,  but  other  allegations  show  that  this 
was  done  in  the  administration,  as  before 
stated,  and  by  virtue  thereof.  The  sup- 
plemental petition  contains  the  following: 
"Plaintiffs,  further  replying  to  defend- 
ant's answer,  say  that  tbe  defendant 
knowingly  and  with  intent  to  defraud 
these  plaintitTs  approved  a  large  amonnf  ot 
flctltlous  claims  and  accounts  in  favor  of 
divers  persons,  all  as  shown  in  tbe  papers 
and  orders  ot  said  administration  refer- 
red to  In  defendant's  answer,— said  notes, 
claims, and  accounts  against  A.  H.  Daven- 
port, deceased,  and  not  against  Mary  W., 
— and  did  during  thecourse  of  tbe  adminis- 
tration represent  to  the  county  court  sit- 
ting tor  probate  business  in  and  for  this 
cunnty,  and  did  so  swear,  before  the  ap- 
proval of  his  said  final  account  referred 
to  In  his  answer,  that  tbe  divers  claims, 
notes,  and  acconnta,  all  as  shown  by 
defendant's  final  exhibits  lu  tbe  papers  ot 


aald  administration  of  the  estate  of  Mary 
W.  Davenport,  numbered  on  the  docket  ot 
said  court  No.  94,  were  legal  claims 
against  the  said  decedent,  Mary  W.,  and 
her  property ;  and  that  tbe  said  court, 
believing  said  false  representations  of  de- 
fendant, acted  on  the  same,  believing  them 
to  be  true,  approved,  and  ordered' them 
paid,  believing  the  same  were  legal  and 
bona  Me  claims  against  said  Mary  W., 
when  In  fact  said  representations  were 
false  and  untrue,  and  defendant  It  new  or 
might  have  icnown  that  they  were  false 
at  tbe  time  be  made  them. "  It  is  also  al- 
leged that  the  probate  court  had  no 
power  to  order  payment  of  claims  due  by 
A.  t£.  Davenport.  Tbe  prayer  is  that  the 
court  declare  all  tbe  probate  orders  void, 
except  such  as  appertain  to  the  payment 
of  tbe  debts  contracted  by  Mrs.  Daven- 
port after  her  husband's  death,  her  tn- 
neral  expenses  and  expenses  of  adminis- 
tration, for  judgment  fof  the  property, 
or  its  value  unlawfully  converted.  It  is 
not  contended,  and  could  not  be  main- 
tained, that  the  property  was  not  all  sub- 
ject to  tbe  payment  of  Mrs.  Davenport's 
debts  at  her  death.  Givens  v.  Hudson,  64 
Tex.  471;  Lacy  v.  Liockett,  (Tex.  Sup.)  17 
S.  W.  Rep.  916,  (Tyler  term,  Nov.  ».  18»1.) 
The  assignments  ot  error  require  us  to 
decide  whether  tbe  homestead  or  exempt 
personal  property  became  subject  to  the 
debts  of  A.  H.  Davenport  upon  the  death 
of  Mrs.  Davenport.  It  Is  contended  by 
appellee  that,  though  the  property  was 
protected  from  such  debts  during  her  sur^ 
vivorship,  upon  ber  death  it  immediately 
became  liable,  there  then  being  no  surviv- 
ing constituent  of  the  family  entitled  to 
the  exemptions.  It  is  our  opinion  that 
this  qnestion  has  been  decided  adversely 
to  the  appellee  by  our  supreme  court  in 
two  cases,  vis. :  Zwernemann  v.  Von 
Rosenberg,  and  Chllders  v.  Henderson, 
both  reported  in  volume  7rt  of  the  State  Re- 
ports, pages  522,  (>A4,  and  13  8.  W.  Rep. 
pages  481,  48.5.  In  both  of  these  cases  the 
clause  of  the  conRtltutlon  (article  16,  {  62) 
which  provides  that  upon  tbe  death  of 
the  husband  or  wife,  or  both,  the  home- 
stead shall  descend  and  vest  in  tbe  hein 
of  deceased,  as  other  real  property,  is  dis- 
cussed and  construed,  and  it  is  held  that 
the  clause  referred  to  was  not  intended  to 
affect  or  change  other  provisions  of  the 
constitution  or  statutes  in  relation  to 
debts.  The  doctrine  of  these  rases  is  that, 
if  the  homstead  is  protected  from  the  pay- 
ment of  debts  because  ot  the  survivorship 
of  a  constituent  member  of  the  family,  it 
Is,  in  insolvent  estates,  unconditionally 
and  unalterably  so  protected,  and  can 
never  be  taken  for  any  of  tbe  debts  of  the 
ancestor,  except  certain  named  claims. 
In  the  case  of  Zwernemann  v.  Von  Rosen- 
berg there  was  no  order  of  court  setting 
aside  tbe  homestead,  and  could  not  have 
been.  In  the  case  of  Chllders  v.  Hender- 
son, supra,  the  question  arose  in  resist- 
ing administration,  Bupremecourt  holding 
that  no  administration  could  be  had,  as 
there  was  no  property  subject  to  adminis- 
tration. This  doctrine  depends  upon  ex- 
press provisions  of  the  statute,  which,  la 
respect  to  debts,  are  construed  to  be  in 
no  wise  In  conflict  with  the  constltation. 
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Bev.  St.  Arts.  1817,  2002,  3007.  The  same 
coDstrnctlon  gives  like  protection  to  ex- 
•nnpt  personal  property.  Id.  arts.  1993, 
]996-lS4)8.  As  touching  the  personal  prop- 
erty exempt  there  can  be  no  question  of 
the  constitutionality  at  article  2002, 
abore  referred  to,  even  In  casting  abso- 
lute title  opon  the  beuellciarlee,  as  the 
clause  of  the  constitotiun  quoted  only  re- 
fers to  the  homestead.  In  so  far  as  that 
article  undertakes  tu  cast  the  absolute 
title  upon  the  heneflciaries  of  the  home- 
stead, there  being  other  heira,  it  Is  and 
has  been  held  to  be  in  conflict  with  the 
conHtltntlon ;  but  not  so  in  regard  to 
debts,  the  constitution 'making  no  men- 
tion of  debts.  It  only  regulates  descent 
of  the  liomestead.  The  property,  real  and 
persona],  being  community,  upon  the 
death  of  A.  H.  Davenport  without  issue, 
pasried  .to  his  surviving  wife  as  the  only 
heir.  She  was  the  only  constituent  of  the 
family  surviving,  and  as  such  entitled  to 
the  homestead  and  exempt  personalty, 
and  consequently,  under  the  law  as  de- 
rided by  our  supreme  court  In  the  forego- 
ing cases,  took  the  title  tree  from  debts 
existing  at  hin  death,— a  title  that  would 
descend  to  her  heirs  at  her  death  as  other 
estate  belonging  to  her  In  her  separate 
right.  The  title  was  indefeasible  in  her, 
and  would  descend  to  her  heirs,  subject 
only  to  debts  tor  which  she  and  her  sepa- 
rate estate  would  tie  liable.  Upon  this 
question  the  demurrer  should  not  have 
been  sustained.  There  is  another  phase 
of  the  case  which  probably  controlled  the 
court  in  sustaining  the  demurrer,  and  in 
this  the  ruling  of  the  court  was  correct. 
The  orders  of  the  probate  court  in  the 
adminlMtration  of  the  estate  of  Mrs. 
Davenport  were  conclusive  against  her 
heirs.  It  was  alleged  by  plaintiffs  that 
Morris,  the  administrator,  allowed  ficti- 
tious claims  against  the  estate,  which 
were  approved  by  the  court,  and  for 
which  he  was  allowed  credit  in  his  final 
account;  that  these  claims  were  ap- 
proved by  the  court  opon  his  false  repre- 
sentatioHH  and  atlidatit  that  tbeywerejust 
claims  against  the  estate,  when  he  knew, 
or  ought  to  have  known,  that  it  was  not 
liable  for  them.  These  allegations,  when 
read  in  connection  with  all  other  facts  al- 
leged, simply  mean  that  he  had  allowed 
debts  contracted  by  A.  H.  Davenport, — 
community  debts,— and  represented  to 
the  court  that  they  were  valid  claims 
against  the  estate  of  Mrs.  Davenport,  not 
that  there  was  any  suppression  of  or  mis- 
representation of  the  facts,  but  only  of 
the  law  of  liability.  The  act  of  the  court 
upon  such  representations  was  error  of 
law,  or  mistake  of  law,  and  not  upon 
facts  fraudulently  alleged  by  the  admin- 
istrator to  be  true.  In  such  case  the 
orders  and  decrees  of  the  probate  court 
in  a  suit  like  this  could  not  be  declared 
void.  Though  they  may  not  be  correct, 
as  the  law  has  been  construed  and  de- 
clared, they  are  the  legally  adjudged  de- 
cisions and  judgments  of  the  court  of 
competent  jurisdiction,  and  cannot  be  set 
aside  or  reviewed  in  the  district  conrt  in 
this  proceeding.  Sabrinos  r.  Chamber- 
lain. 76  Tex.  624,  13  S.  W.  Rep.  684; 
Buchanan  ▼.  Bilger,  64  Tex.  680;   Fort- 


son  7.  Altord,  62  Tex.  978.  The  ordern  oi 
the  probate  conrt,  the  approval  ot  th» 
administrator's  final  account  and  his  dis- 
charge, there  being  no  actual  trand,  bat 
only  a  mistake  of  Judgment,  are  conclu- 
sive, and  would  protect  the  adminia- 
trator.  A  payment  of  the  claims  npon 
order  of  the  court  would  be  valid,  and  the 
administrator  would  have  been  protected 
in  a  contest  with  the  heirs  in  the  probate 
conrt  over  the  approval  of  bis  final  ac- 
count. Johnson  v.  Wilcox,  53  Tex.  413. 
There  being  no  fraud  alleged,  but  at  most 
only  error  ol  law  on  the  part  of  the  ad- 
ministrator and  the  court,  the  adminis- 
trator would  not  be  liable  for  a  conver- 
sion of  the  property  at  the  salt  of  tlie 
heirs.  We  conclude  that  the  demurrer 
was  properly  suFtained,  and  that  the 
judgment  of  the  lower  court  sboald  b* 
affirmed. 

Per  Curiam.  Affirmed,  as  per  oplnioD 
of  commission  of  appeals. 

Marb,  J.,  expresses  no  opinion  aa  to 
the  question  of  homestead  as  discoBsed 
above,  as  its  decision  is  not  necessary  to 
a  determination  of  the  law,  and  as  there 
was  no  order  of  the  probate  court  setting 
the  land  apart  to  Mrs.  Davenport  as  a 
homestead. 


Morrill  t.  Hott. 
(Supreme  Court  of  Texas.    Jan.  10, 1893.) 
Right  to  Coexs — SnpnLATioN  to  Fat  Attob- 
NET'B  Fibs. 
A  note  aeoured  bv  a  deed  of  tmst  provided 
that  10  per  cent,  should  be  added  as  attorney's 
fees  If  fuRal  proceedings  were  instituted   for  its 
collection.    The  maker  was  afterwards  adjudged 
to  be  of  unsound  mind,  and  a  guardian  was  ap- 
pointed for  him.    After  maturity  of  tbo  note  tiie 
payee  placed  it  in  tne  hands  of  an  attorney,  who 
properly  proved  it  up,  and  presented  It  t<Nr  pay- 
ment to  the  guardian,    field,  that  the  p^ree  was 
entitled  to  recover  the  additional  10  per  cenL 
Simmons  v.  Terrell,  128.  W.  Rep.  854,  75  Tex.  3To, 
followed. 

CommissioDers' decision.  Section  B.  Er- 
ror from  district  court,  Dallas  county. 

Action  by  M.  A.  Morrill  against  B.  A. 
Hoyt,  guardian  of  J.  H.  Davis,  to  fore- 
close a  trust-deed.  Plaintiff  appeals  from 
a  judgment  in  her  favor  imposing  coats  on 
her.    Reversed. 

Dickson  Jt  Moroney,tor  plaintiff  in  error. 

Tarlton.  J.  February  3, 1886.  one  J.  H. 
Davis  executed  anote  for  the  sum  of  $1,900 
payable  to  the  order  of  plain  tiff  in  error, 
secured  by  a  deed  in  tmst  on  certain  real 
eattite,  and  due  two  years  after  date,  with 
Interest  from  date  until  paid  at  the  rate  of 
12  per  cent,  per  annum.  The  interest-  was 
payable  annually,  and  the  note  stipulat- 
ed that  "  upon  default  in  the  payment  of 
the  interest  for  any  year  the  principal  of 
this  note  is  at  once  to  become  doe  and 
payable."  The  note  further  provided  for 
"10  per  centum  additional  as  attorney's 
tee  if  legal  proceedings  be  instituted  on 
this  note  to  collect  the  amount  due  by  it.* 
Default  was  made  in  the  payment  ot  the 
Interest  due  February  3,  1896;  and  there- 
after, on  March  30, 18)W,  J.  H.  Da  via  was 
adjudged  to  be  a  person  of  unsound  inlnd» 
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and  B.  A.  Hoyt,  defendant  in  error,  be- 
came the  leKally  appointml  and  qoalifled 
Kuardian  of  the  lunatic.  The  note  was 
placed  in  tliebanda  ol  attorneya  for  collec- 
tion, nnd  by  thetu  waa  on  December  5, 
18M9,  preaented  to  the  guardian,  properly 
proved  up  by  affidavit  made  by  one  of  the 
attom^^,  including  the  claim  lor  10  per 
cent,  attorney's  fees.  The  claim  was  on 
December  7, 1886,  approved  by  the  Kuard- 
ian,  except  as  to  the  demand  for  10  per 
cnt.  attorney's  ieee,  which  was  rejected. 
Mra.  M.  A.  Morrill,  therefore,  on  December 
8,  18K6,  instituted  this  suit  against  the 
guardian  to  recoTver  the  entire  amount  of 
the  note,— principal.  Interest,  and  attor- 
ney's feefi.  The  defendant  answered,  ad- 
mitting the  facts  stated,  bnt  denied  any 
obligation  for  attorney's  fees,  on  the 
ground  that  legal  proceedings  had  not 
been  instituted  for  the  collection  of  the 
L-lHim.  April  14,  1K87,  after  the  bringing 
of  this  suit,  the  guardian  paid  on  the  prin- 
cipal and  interest  of  the  note  the  sum  of 
$1,6-10,  duly  Indorsed  as  a  credit.  March 
It).  ls>0),  the  court  rendered  judgment  for 
thepiaintlfl  for  the  sum  of  $20.21,— the  bal- 
ance of  the  principal  and  Interest  due  on 
the  note,  after  deducting  the  payment 
made.  The  conrt  further  adjudged  that 
plaintiff  should  pay  the  conts,  holding 
that  tlie  proving  up  and  the  presenting 
of  the  plaintiff's  claim  by  her  attorneys 
did  not  conntitnte  tlie  iuHtitution  of  legal 
proce<><IinKH.  By  virtue  of  a  writ  of  error 
the  judgment  la  before  us  lor  revision. 

Before  the  presentation  of  the  claim,  de- 
fault had  been  made  in  the  payment  of  the 
annual  interest  due  February  2,  1880.  The 
Dottr  had  therefore,  according  to  its  terms, 
matured.  Machine-Worlcs  v.  Reigor,  64 
Tex.  89.  The  sole  question  for  oar  consid- 
eration Is.  did  the  steps  taken  by  the 
plalfltiff.  viz.,  the  putting  of  claim  past 
due  against  the  estate  of  the  lunatic  Into 
the  hands  of  an  attorney,  wlio  properly 
proved  It  up.  and  presented  It  for  allow- 
ance to  the  guardian  of  the  estate,  consti- 
tute the  institution  of  legal  proceedings 
for  the  collection  of  the  amount  due  on 
the  claim?  We  have  been  anticipated  by 
this  court,  in  the  decision  of  this  question, 
in  the  case  of  Sfiumons  V.  Terrell,  76  Tex. 
275,  12  S.  W.  Rep.  854.  It  was  there  held, 
in  a  case  quite  similar  to  the  present  in 
the  facts  presented,  that  the  presentation 
of  a  claim  of  like  character  to  an  adminis- 
trator, its  rejection  by  him  as  to  the  d«^ 
mand  for  attorney's  fees,  and  the  subse- 
quent iDstltution  of  a  suit  in  the  district 
court  on  the  entire  demand,  entitled  the 
cretlltor  to  the  recovery  of  the  10  per  cent, 
attorney's  fees  provided  for  In  the  note. 
It  had  been  previously  held.  In  effect,  that 
the  authenttcaMon  of  a  claim  against  the 
estate  of  a  deceased  person,  and  the  pres- 
entation thereof  for  allowance  and  ap- 
proval, constitute  tho  Institution  of  legal 
proeeedings  for  its  collection.  Cotton  v. 
Jones,  37  Tex.  36.  We  therefore  find  that 
the  Judgment  of  the  lower  court  Is  errone- 
ous. The  plaintiff  was  entitled  to  recover 
10  per  cent,  of  the  amount  (principal  and 
Interest)  dne  on  the  note  April  14,  1887,  the 
date  of  the  payment  of  $1,640,  and  in  ad- 
dition 10  per  cent,  of  the  balance  (princi- 
pal aad  ioterest)  due  at  the  date  of  the 


trial.  March  19,  1888,  after  dedasting  the 
payment;  the  entire  amoont  so  adjudged 
to  bear  interest  at  the  rate  of  12  per 
cent,  per  annum  from  March  19, 1888,  wltb 
foreclosure  as  prayed  for  in  the  petitioo. 
We  recommend  that  tho  Judgment  be  re- 
versed, and  here  rendered  in  accordance 
with  this  opinion. 

Per  Ccriam.    Reversed  and  rendered,  as 
per  opinion  of  commission  of  appeals. 


Kacppman  et  kl.  ▼.  Bbown  et  at. 

(SuprerM  Couit  o/  Texat.    Jan.  10,  1893.) 

Vbnqok  axd  Vshsbs— Titlb  or  Vbndob— Rxsou- 

Biov— Rbcovbbt  or  Land. 

1.  Tenants  In  oommon,  representing  an  undi- 
vided Interest  in  land,  stipulated  in  a  deed  there- 
of by  tbem  to  procure  tbe  outstanding  title  of 
minors,  as  tenants  of  the  remaining  interest,  to 
be  conveyed  to  the  vendee.  Held,  that  snob 
vendors  could  not  rescind  the  sale  and  recover 
the  entire  tract,  for  failure  to  pay  a  balance  Of 
purchase  money,  without  proof  of  a  tender  of 
the  miuors'  title  and  a  refusal  of  the  vendee  to 
accept  it,  and  that  a  simple  offer  by  one  of  tbe 
vendors,  without  proof  of  his  ability  or  authority 
to  BO  oonvey,  was  Insufflotent. 

8.  In  anaotlon  of  trespass  to  try  title  brought 
by  a  vendor  of  the  land  against  the  vendee  fMr 
failure  of  the  latter  to  pay  a  balance  of  purchase 
money,  the  vendee,  under  a  plea  of  not  guilty, 
m^  show  that  tbe  vendor  is  in  fault  by  reason 
of  failure  to  comply  with  a  stipulation  to  procure 
a  Ronveyance  to  Qte  vendee  of  an  outstanding 
tiUe. 

8.  It  the  vendor  is  onable  to  comply  with 
such  stipulation,  he  oannot  be  permitted  to  re- 
cover the  land  until  he  has  repaid  the  purchase 
moaey  received.  But  the  vendee  carnot  defeat 
such  recovery  without  paying  any  amount  that 
may  be  due  for  tbe  interest  conveyed. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Titus  county. 

Action  by  .Spill  Brown.  8.  F.  Brown. 
Sallle  L  Walker,  L.  M.  Walker,and  others 
against  Kauffman  &  Rnnge  and  W.  R. 
Edwards  to  try  title  to  land.  Judgment 
for  plaintiffs.  Defendants  Kauffmun  & 
Rungfl  appeal.  Reversed  as  to  plaintiffs 
Brown  and  others,  and  afBrmed  as  to 
plaintiffs  Walker. 

W.  H.  Baldwin,  S.  P.  Pounders,  and  W. 
P.  McLean,  for  appellants.  Todd  Jt  Hudg- 
Ina,  for  appellees. 

Fisher,  J.  This  Is  a  suit  by  appellees. 
Spill  Brown,  S.  F.  Brown,  George  P. 
Brown,  Sam  H.  Brown,  Lucy  Kloppe^, 
(Joined  by  her  husband,  C.  T.  Klopper,) 
N.  H.  Long,  (Joined  by  her  husband,  John 
J.  Long,)  Sallie  L.  Walker,  (Joined  by  her 
husband,  L.  M.  Walker,)  and  L.M.Walker 
for  himself,  against  apbellants,  Kauffman 
&  Rnnge  and  one  W.  R.  Edwards,  In  the 
ordinary  form  of  trespass  to  try  title. 
Kauffman  &  Runge,  for  answer,  plead  not 
guilty,  and  that  they  "claim  title  to  that 
part  only  of  tbe  land  described  In  plain- 
tiffs' petition  to  which  defendant  W.  B. 
Edwards  had  title  on  the  27th  day  of  Sep- 
tember, 1!^,  and  disclaim  as  to  that  part 
of  the  land  which  belonged  to  the  minor 
heirs  of  J.  T.  and  S.  A.  Brown  at  the  date 
of  tbe  deed  from  plaintiffs,  or  a  part  of 
them,  to  W.  R.  Edwards,  which  bears 
date  December  2,1879;  that  said  interest 
is  about  four-ninths  of  tbe  whole  of  tbe 
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land  Bncd  for,  the  same  being  an  nndivld- 
«d  Interest. "  No  answer  was  (lied  by  Ed- 
wards. Judgment  waa  rendered  In  the 
court  bolow  In  favor  of  appellees  against 
appellants  and  Edwards  for  the  land. 
Two  tracts  of  land  were  sued  for  and  re- 
covered. 

Appellees  introduced  the  following  as 
their  evidence  of  title:  (1)  Patents  from 
the  state  to  John  T.  Brown.  (2j  Deed 
from  appellees  Spill  Brown,  Geoi-ge  T. 
Brown,  S.  H.  Brown.  N.H.  Long,  John  J. 
Long,  S.  F.  Brown,  and  Lacy  Brown  to  W. 
R.  Edwards.  (3)  Note  executed  by  W.  R. 
Edwards  payable  to  Spin  Brown,  Oeorge 
P.  Brown,  Sam  H.  Brown,  S.  F.  Brown, 
Lucy  Brown,  John  J.  Long,  and  N.  H. 
Long,  In  the  sum  of  f  400,  datitd  December 
2, 1879,  with  interest  from  date  at  10  per 
cent,  per  annum;  tbe  consideration  being 
part  of  the  purchase  price  of  said  lands 
conveyed  to  Edwards  by  said  deed.  (4) 
Deed  from  Ludie  Brown,  as  one  of  the 
heirs  of  John  T.  Brown,  conveying  all  of 
ber  interest  in  tbe  lands  to  L.  M.  Walker. 
(5)  Deed  from  B.  L.  Brown  conveying  one- 
eighth  interest  in  said  lands  to  L.  M. 
Walker.  (6)  Tbe  evidence  of  Spill  Brown 
to  the  effect  that  be,  George  P.  Brown, 
Sam  H.  Brown,  Lucy  Klopper,  N.  H. 
Long,  Sallie  F.  Walker,  Lndle  Brown,  and 
R.  L.  Brown  are  tbe  children  of  John  T. 
Brown,  deceased.  S.  F.  Brown. one  uf  tbe 
plaintiffs  in  the  suit,  is  ttie  surviving  wife 
of  John  T.  Brown,  and  mother  of  all  said 
children  of  John  T.  Brown,  and  they  are 
the  sole  beirs  of  John  T.  Drown,  who  died 
prior  to  tbe  year  1S79.  The  land  was  ac- 
quired by  John  T.  Brown  beiorn  his  mar- 
riage. Three  of  tbe  cbildren  of  John  T. 
Brown,  to  wit,  Sallie  F.  Brown,  Ludle 
Brown,  and  R.  L.  Brown,  were  minors 
at  the  date  of  tbe  execution  of  tbe  deed 
by  Spill  Brown,  (ieorge  P.  Brown,  S.  H. 
Brown,  N.  H.  Long,  John  J.  Long,  S.  F. 
Brown,  and  Lucy  Brown  to  W.  R.  Ed- 
wards. Sallie  F.  Brown  married  L.  M. 
Walker,  one  of  the  plaintiffs.  Lucy 
Brown,  one  of  the  grantors  in  the  deed  to 
Edwards,  married  C.  T.  Klopper.  Tbe 
note  executed  by  Edwards  for  $400  has 
never  been  paid,  or  any  part  thereof.  The 
title  of  Kauffman  &  Runge  is  shown  by 
tbe  following  evidence  introduced  l>y 
them:  (1)  Mortgage  executed  by  W.  R. 
Edwards,  of  date  September  27. 1883,  on 
tbe  lauds  in  controversy,  with  otherlands, 
to  Block,  Oppenheimer  &  Co..  securing 
certain  notes  executed  by  Edwards  to 
Block,  Oppenheimer  &  Ck>.  (2)  Judgment 
in  favor  of  Kaulfman  &  Runge  against 
Edwards  on  the  indebtedness  secured  by 
said  mortgage,  and  also  a  Judgment  tore- 
olosing  the  mortgage,  and  ordering  tbe 
land  sold.  (3)  Order  of  sale  of  said  lands 
under  said  Judgment  of  foreclosure.  (4) 
Sheriff's  deed  to  Kauffman  &Rnnge  as  the 
purchasers  of  the  land  at  such  foreclosure 
sale  under  said  Judgment.  (5)  Deed  from 
the  Browns  to  Edwards,— the  same  deed 
introduced  In  evidence  by  appellees.  (6) 
Tbe  deeds  from  Ludie  Brown  and  R.  L. 
Brown  to  L.  M.  Walker. 

Tills  suit  was  instituted  March  22,  1888. 
The  deed  from  the  Browns  to  W.  R.  Ed- 
wards was  executed  December  2,  1870. 
The  cooslderatloQ  for  tbe  purchase  of  said 


lands,  as  stated  In  said  detfd,  la  9900;  $300 
of  this  was  paid  in  cash  by  Edwards,  and 
the  f  400  unpaid  is  represented  by  tbe  note 
executed  by  Edwards,  as  sbown  by  the 
note  offered  in  evidence  by  appellees.  Tbe 
note  was  due  and  payable  12  montbs 
after  date.  The  note  expressly  retained 
a  vendor's  lien  on  tbe  lands,  bat  none 
was  reserved  by  tbe  terms  of  tbe  deed. 
Tbe  deed  executed  by  the  Browns  to  W.  R. 
Edwards  contains  tbe  following  stipula- 
tion: "  We  further  bind  ourselves  tonee  that 
said  W.  R.  Edwards  obtains  title  to  the 
portion  of  said  tract  of  land  belonging  to 
the  minor  children  of  John  T.  and  8.  F. 
Brown  without  further  cost;  this  deed 
being  intended  to  cover  tbe  whole  of  said 
two  tracts  of  land."  Allot  the  appellees 
except  the  Walkers,  who  represent  and 
own  tbe  interest  of  the  three  minor  beirs 
of  John  T.  Brown,  rest  their  right  tore- 
cover  the  lands  upon  the  fact  that  W.  R. 
Edwards  and  appellants  tailed  to  pay  off 
and  discharge  the  $400  note  executed  by 
Edwards  as  a  part  of  the  consideration  of 
tbe  purchase  of  said  lands,  upon  tbe  the- 
ory that  the  note  retaining  an  express 
vendor's  lien  on  tbe  lands  constitnted  the 
sale  thereof  executory,  thereby  leaving  the 
legal  title  In  tbe  vendors.  Tbe  correct- 
ness of  this  as  a  legal  propcisltlon  is  not 
denied.  McKelvain  v.  Allen,  aS  Tex.  387; 
Lnndy  v.  Pierson,  «7Tex.  237,  2  8.  W.  Rep. 
787.  But  whether  or  not  this  principle  of 
law,  nnder  the  facts  of  this  case,  sbuuld 
here  be  enforced  and  applied,  is  the  sole 
question  that  wo  determine  in  this  opin- 
ion. It  is  contended  by  app3llants  that 
the  failure  of  tbe  Browns  to  comply  with 
the  terras  of  the  deed  sii  executed  by  them 
to  Edwards,  wherein  they  agreed  and  ob- 
ligated themselves  to  obtain  and  furnish 
Edwards,  free  of  further  cost  to  him,  a 
title  to  the  interest  of  the  minor  heirs  of 
John  T.  Brown  in  the  lands  sued  tor,  pre- 
cludes them  from  recovery  unless  they 
offered  to  do  equity  by  refunding  tbe  pur- 
chasemoney  that  they  bad  received.  Ap- 
pellees assail  thispositlim  by  contending — 
First.  That  this  is  pun>ly  a  legal  action, 
involving  no  element  of  tbe  equitable  pro. 
ceediiig  to  rescind  the  sale;  and,  as  appel- 
lees ask  for  no  such  relief,  they  are  not 
required  to  perform  any  equitable  condi- 
tions precedent.  Second.  This  being  treo- 
poss  to  try  title,  simple  and  pure,  appel- 
lants should  have  pleaded  their  equities, 
and  "cleaned  their  hands'*  by  first  ten- 
dering to  appellees  the  amount  dne  them 
under  the  contract;  and  that  tbe  right  of 
appellees  to  recover  tbe  land  could  only 
be  defeated  by  payment  of  the  amount 
due  as  the  purchase  money  of  tbe  land. 
Thirit.  That  the  condition  in  the  deed  to 
furnish  Edwards  tbe  title  of  the  minor 
heirs  was  complied  with  by  the  vendors 
of  Edwards  offering  to  comply  -with  the 
stipulation  before  suit  was  instituted. 
The  only  evidence  in  tbe  record  tending  to 
prove  an  otter  to  furnish  Edwards  the 
title  of  tbe  minor  children  of  John  T. 
Brown  and  S.  F.  Brown  is  tbe  testimony 
of  Spill  Brown,  to  tbe  effect  "that  before 
this  suit  was  brought  be  proposed  to  Ed- 
wards to  make  him  a  title  to  the  interest 
of  said  three  minor  heirs.  He  said  he  did 
not   wish   It  then.    This   was  after  the 
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ninrtgaice  had  been  made  by  Edwards, 
under  wblcb  Kautfman  &  Runge  claimed. " 
This  offer  or  tender,  as  It  may  be  termed, 
wan  nut  followed  by  any  turther  offer 
made  by  all  of  the  parties  wbo  executed 
the  deed  to  Edwards,  when  It  was  agreed 
that  they  would  farnlsb  bim  the  title  of 
the  minor  heirs  of  Brown,  but  was  made 
solely  by  Spill  Brown.  No  offer  was  made 
to  the  uppellants  in  this  case  to  comply 
with  the  asreement,  although  the  facts 
«how  that  the  mortgage  under  which 
they  claim  existed  prior  to  the  time  the 
offer  was  made  by  Spill  Brown  to  Ed- 
wards, and  fnrtber  show  that  appellants 
acgt>ired  their  title  to  the  lands  about 
two  years  prior  to  the  InHtltutlon  of  this 
rait,  which  fact  was  evidently  Icnown  to 
appellees,  as  the  deed  under  which  appel- 
lants claim  was  recorded  in  Titus  county, 
where  the  land  is  situated,  for  two  years 
prior  to  the  filing  of  this  suit.  The  evidence 
does  not  Inform  us  when  this  offer  or  ten- 
der was  made,  except  that  it  was  prl<»r 
to  the  filing  of  this  suit.  The  time  when 
•neb  tender  was  made  becomes  very  ma- 
terial In  determining  its  importance  as  a 
legal  offer  to  comply  with  the  stipulation 
in  the  contract  to  furnish  the  title  of  the 
minor  heirs  of  Brown.  The  burden  of 
proof  on  this  point  rested  npon  appellees. 
If  this  tender  was  made  after  Kauffman  & 
Riinge  had  ncqulred  title  to  the  laud  from 
Edwards,  and  such  fact  was  actually  or 
eonstmcttvely  within  the  knowledge  of 
the  vendors  of  Edwards,  a  tenrler  made 
to  Edwards,  and  a  refusal  by  him  to  ac- 
cept, would  not  prejudice  the  rights  uf 
Kauffman  ft  Rnnge.  Further,  if  the  tender 
was  made  after  the  minor  heirs  of  Brown 
had  conveyed  their  interest  to  api>ellee 
Walker  in  the  lands,  then  it  was  probably 
beyond  the  power  of  the  vendors  of  Ed- 
wards to  furnish  him  the  title  of  snld  ral- 
noni,  because  they  had  parted  wtl-h  what 
the  vendors  of  Edwards  agreed  to  furnish. 
It  appears  from  the  eviuence  that  the 
note  given  for  the  de(en-ed  payment  due 
on  the  land  matured  In  December,  1880. 
That  from  then,  when  appellees'  cause  of 
action  matured,  to  the  year  1888,  when 
this  suit  was  brought,  no  demand  was 
made  for  the  payment  of  the  note,  nor 
was  any  offer  or  tender  made  to  Edwards 
or  appellants  to  famish- the  title  of  the 
minor  heirs  of  Brown,  (except  that  al- 
ready noticed,)  tends  to  lessen  the  proba- 
tive effect  of  such  evidence.  On  the  whole, 
we  do  not  think  theevldencesattsfactorily 
establisbesBuch  an  offer  tocomply  with  the 
•tipnlAtlon  in  tlie  contract  to  furnish  the 
title  of  the  minor  heirs  as  would  Justify  us 
in  holding  it  legally  sufficient  for  such  pur- 
pose.    Hart  V.  Bnlilon,  48Tez.  279. 

If  the  Tendor  goes  Into  a  court  of  equity 
to  set  aside  a  sale  he  has  made,  he  mast 
tfflider  the  purchase  money  he  has  re- 
ceived, or  be  will  l>e  defeated  as  not  offer- 
ing to  do  equity.  The  vendee,  when  sued 
for  the  land  by  the  vendor,  may  tender 
the  unpaid  purchase  money;  and  this  will 
save  a  forfntare,  no  matter  how  long  he 
may  be  in  default.  The  right  to  rescind 
or  to  recover  the  land  does  not  exist  un- 
til the  vendee  is  in  default.  The  applica. 
tion  of  these  principles  of  law  and  equity, 
<t  is  cuntendM.  cannot  be  Invoked  in  this 


ease,  because  this  la  simply  an  action  of 
trespass  to  try  title,  and  is  only  met  with 
a  plea  of  not  guilty;  no  equities  of  either 
party  being  pleaded,  and  no  offer  on  be- 
half of  appellants  to  pay  the  unpaid  pur- 
chase money  due  on  the  land.  We  under- 
stand the  law  to  be  that  under  the  plea 
of  not  guilty  the  defendant  can  interpose 
any  legal  ur  equitable  defense  that  tends 
tu  defent  the  plaintiff's  right  to  recover. 
It  is  only  where  the  defendantseeks affirm- 
ative relief  upon  the  issues  he  desires  ad- 
judicated that  be  is  required  to  specially 
plead  his  equities.  If  the  plaintiff,  in  the 
pursuit  of  his  remedy  by  trespass  to  try 
title,  makes  a  case  which  shows  that  the 
vendee  is  not  in  default,  this  is  sufficient 
to  preclude  his  recovery,  as  the  right  tore- 
cover  does  nut  exist  until  the  vendee  is  in 
default,  and  the  duty  of  proving  this 
fact  rests  upon  the  vendors.  Huffman  v. 
Mulkey,  78  Tex.  656,  U  S.  W.  Rep.  1029. 
Further,  where  the  vendor  resorts  tu  the 
legal  action  of  trespass  to  try  title  to 
recover  from  the  vendee  tlie  land,  it  is 
permissible,  under  the  plea  of  not  guilty, 
to  show  that  the  vendee  Is  not  in  default, 
or  to  show  that  the  vendor  is  in  fault  by 
reason  of  failure  to  comply  with  the 
terms  of  the  contract  to  sell  in  some  ma- 
terial respect.  We  quote  with  approval 
what  is  said  by  the  court  in  Moore  v. 
Glesecke,  76  Tex.  550.13  S.  W.  Rep.  290: 
"  We  do  not  understand  that  it  was  in- 
tended to  decide,  in  the  cases  where  the 
vendor  brought  suit  simply  to  try  title, 
and  for  possession,  that  equities  in  favor 
of  the  vendee  of  a  nature  entitling  him  to 
relief  would  not  be  heard.  We  think, 
rather,  that  In  these  cases  it  was  intended 
to  decide  that  the  tacts  pleaded  by  the 
vendee  did  not  show  n  case  entitling  the 
part-y  to  affirmative,  equitable  relief.  We 
can  see  no  guod  reason  why  the  right  of 
the  vendee  to  equitable  relief,  when  he  is 
sued  fur  the  purchase  money,  or  for  the 
land  itself,  should  at  all  depend  upon  the 
character  or  the  form  of  the  plaintiff's 
suit.  Whether  or  not  he  is  entitled  to 
any  equitable  relief  will  be  a  proper  sub- 
ject of  inquiry  in  every  case.  When  the 
circumstances  of  the  tranHaction  shuw 
him  tu  deserve  it,  it  should  be  adminis- 
tered ;  and  when  they  do  not,  it  should  be 
denied."  We  see  no  good  reason  why, 
under  the  liberal  remedy  of  trespass  to 
try  title,  the  equities  and  rights  of  the 
vendor  and  vendee  should  not  be  settled, 
and  especially  as  the  plaintiff  la  permit- 
ted in  such  actions  to  establish  by  evi- 
dence either  a  legal  or  equitable  title  to 
the  land,  without  averring  the  facts  that 
constitute  his  equities.  We  have  dis- 
cussed what  may  be  done  under  a  plea  of 
not  guilty.  The  obligation  resting  apon 
the  vendors  of  Edwards  to  furnish  to  him 
the  title  of  the  minor  heira  of  John  T. 
Brown  was  a  duty  imposed  upon  them 
before  they  conld  demand  payment  of  the 
purchase  money  due  on  the  land,  or  re- 
cover the  land  for  failure  to  pay  same. 
They,  in  the  deed  that  they  executed  to 
Edwards,  agreed  to  furnish  him  with  a 
title  of  the  interest  of  the  minor  childrea 
of  John  T.  and  S.  F.  Brown.  Until  this 
was  done,  or  some  good  reason  given  for 
not  so  doing,  it  cannot  be  said  that  the 
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Tendee  la  In  defaolt,  beeaase  It  woald  be 
inequitable  to  compel  him  to  pay  the  re- 
maining parchaae  money  dne  before  he  had 
received  the  title  that  was  promised. 
Theatlpulatlnn  contained  in  the  deed  is 
that  the  vendoni  are  to  famish  Edwards 
the  title  of  the  minor  heirs  of  John  T.  and 
S.  F.  Bruwii  to  their  intercHt  in  the  lands 
without  further  cost  to  Edwards.  The 
deed  conveys  the  whole  of  the  two  tracts. 
We  infer  from  the  readinp:  of  the  deed  that 
the  Intention  of  the  parties,  as  gathered 
therefrom,  is  that  they  rexarded  the  In- 
terest of  the  minor  heirs  in  the  lands  as 
aboat  eqaal  to  the  amount  of  the  note 
given  for  the  deferred  payment,  and  that 
the  note  was  given  to  cover  snch  Interest. 
We  are  further  strenxthened  in  this  view 
by  reason  of  the  fact  that  no  demand  was 
ever  made  by  the  vendees  of  Edwards  tor 
payment  of  the  note,  and  no  effort  made 
to  collect  it.  We  regard  the  promise  to 
pay  the  note  by  Edwards,  and  the  agree- 
ment of  the  vendors  to  furnish  the  title  of 
the  minor  heirs,  as  dependent  conditions 
In  the  contract  of  sale.  To  bold  that 
snch  promises  are  independent  conditions 
would,  as  we  regard  the  contract,  do  vio- 
lence to  the  Intention  of  the  parties;  for  it 
would  permit  the  vendors  of  Edwards  to 
recover  the  entire  lands,  or  to  recover  oo 
the  note,  without  furnishing  the  title  it 
represented.  Gregg  v.  English,  88  Tex. 
140.  The  deed  from  the  Browns  to  ICd- 
wards  conveyed  whatever  interest  they 
had  in  the  lands,  with  the  legal  title  vest- 
ed In  them,  subject  to  be  defeated  by  the 
payment  of  the  amount.  If  any,  that 
may  be  due  them  for  their  Interest  so  con- 
veyed. As  shown  by  the  deed  and  the 
evidence  of  Spill  Brown,  they  hate  re- 
ceived f.500  of  the  §900  agreed  npon  as 
the  consideration  for  the  pur'-hase  of  the 
land.  Owing  tu  the  fact  that  the  deed  Is 
silent  as  to  the  numher  of  minor  children 
of  John  T.  and  S.  F.  Brown,  and  that 
the  terras  of  the  deed  do  not  settle  what 
interest  tlin  mother  of  the  Browns  is  en- 
titled to  In  the  consideration,  it  is  some- 
what doubtful  what  proportion  of  the 
entire  consideration  the  vendors  of  Ed- 
wards are  entitled  to.  If  npon  calcula- 
tion and  further  proof,  it  is  shown  tiiat 
the  fSOO  received  by  them  is  less  than  the 
fnll  amount  they  are  entitled  to  as  pay- 
ment tor  their  Interest  In  tho  lands,  then, 
before  nppellants  can  defi  at  a  recovery, 
the  amount  should  be  teiidercd  and  paid. 
We  do  not  believe  that  the  Judgment 
rendered  in  this  case  settles  the  equities  of 
the  parties;  and.  In  order  to  dispose  of 
the  case  as  we  conceive  It  should  be,  upon 
equitable  principles,  we  hold : 

1.  That  those  appellees  who  are  the 
vendors  of  Edwards  should  only  be  per- 
mitted to  recover  theentire  tract  ot  land 
opon  proof  ot  a  tender  ot  the  title  ot  the 
minor  lieirs' interests  In.  said  lands,  and 
refusal  upon  the  part  ot  Edwards  to  ac- 
cept,—or  ot  appellants.  It  the  tender  was 
made  after  they  acquired  title. 

2.  It  no  tender  or  offer  to  furnish  the  ti- 
tle ot  the  minor  heirsof  John  T.  Brown 
was  made  by  the  vendors  ot  Edwards, 
and  It  they  have  violated  their  agreement 
In  this  respect,  and  are  unable  to  comply 
tberewltli,  before  they  should  be  permit* 


ted  to  recover  the  land  they  ebonld  repay 
the  amount  of  purchase  money  they  have 
received. 

8.  If  the  evidence  should  show  that  any 
amount  Is  due  the  vendors  of  Edwards 
for  their  Interest  in  the  land  that  they 
conveyef]  to  Edwards,  then  such  amoant 
shoald  be  paid  b^ore  a  recovery  of  the 
lands  by  them  can  be  defeated. 

What  is  said  here  with  reference  to  the 
title  or  interest  of  the  Browns  does  not 
concern  the  rights  ot  appellees  Walker, 
who  own  and  represent  the  Interest  ot  tbe 
minor  heirs  In  said  lands,  for  they  are  en- 
titled to  recover  their  undivided  interest 
in  tbe  Innds.  Weconclude  the  case  should 
be  reversed  and  remanded  as  to  appellees 
Spill  Brown,  George  P.  Brown,  8.  H. 
Brown.  Lncy  Brown,  N.  H.  Lung,  J.  J. 
Long,  and  8.  F.  Brown,  and  should  be 
affirmed  as  to  tbe  Interest  of  the  Walkers 
in  the  land. 

Per  CtmiAM.  Reversed  and  remanded 
as  to  appellees  Spill  Brown,  George  P. 
Brown,  8.  H.  Brown,  Lucy  Brown,  N.  H. 
Long,  J.  J.  Long,  and  S.  F.  Brown,  anO 
affirmed  as  to  the  Walkers,  as  per  opinion 
ot  the  commission  of  appeals. 


Herman  et  aL  v.  Qunter. 

(Supreme  Court  of  Texcu.    Jan.  19, 189S.) 

Neootiablb  Initkumbnts  —  Boy&  Fids  Pukghas- 

BH8— BDSDBN  or  PSOOP— CoNTIKUANCB. 

1.  In  an  sotion  upon  a  note  by  a  remote  In- 
dorsee against  tbe  maner,  who  relies  upon  fail- 
ure of  consideration  of  the  note,  the  latter  must 
prove  such  failure,  and  that  such  indorsee  ao- 
qnired  the  note  with  notice  thereof,  and  without 
paying  a  valuable  consideration. 

2.  The  transfer  of  a  note  twfore  matarlty,  in 
payment  of  an  existing  debt,  without  notloe  of 
failure  of  consideration  of  the  note,  is  a  transfer 
for  value;  and  a  subsequent  bolder,  to  whom  the 
title  passes  from  such  transferee,  may  recover 
on  the  note,  whether  or  not  be  pays  value  or  has 
notice  of  such  failure  of  consideration. 

8.  An  application  by  defendant  for  aoontimr- 
ance  to  pitMure  testimony  of  plaintiff  which 
would  not  defeat  his  reoovetr,  made  over  tvn> 
years  after  suit  brought,  and  out  a  short  time 
before  trial,  and  after  continuaooe  had  been 
granted  for  other  reasons,  la  properly  denied. 

Commissioners* decision.  Section  A.  Er- 
ror from  district  court,  Dallas  county. 

Action  by  Nat  Gnuteragalnst  J.  L.  Her- 
man and  others  upon  a  promissory  note. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Affirmed. 

A.  8.  Lathrop,  for  plalntltta  In  error. 
W.  SpenceBTtd  Leake,  Sbepard  A  Miller,  tor 
defendant  In  error. 

Mark.  J.  Tbe  connsel  tor  plalntltTs  in 
error  makes  tbe  following  statement  ot 
the  nature  and  result  ot  the  suit:  "This 
snlt  was  broogbt  by  tbe  detiendanC  in  er- 
ror, plaintiff  below,  against  plaintiffs  in 
error,  on  January  12, 1887,  on  a  promis- 
sory note  dated  July  1, 1886,  signed  by  J. 
L.  Herman,  and  payable  to  his  order  six 
months  after  date,  and  indorsed  by  said 
Herman,  and  also  by  J.J.  Levy  and  E.  M. 
Tillman.  In  plalntitTB  petition  It  la  al- 
leged that  plaintiff  bought  said  note  from 
Belle  O.  Pierce,  and  that  the  same  was 
transferred  to  blm  lor  •  valaable  eonsid* 
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eration,  before  the  aaiue  became  doe.  On 
the  2d  day  of  May,  1887,  defeDdants  filed 
their  flratamended  original  aoRwer.plead- 
1ns  general  demnrrer,  general  denial,  and 
fallureof connlderatinn ;  statlngfully  there- 
in wherein  there  was  a  failure  utconsidera- 
tlon  In  said  note,  and  that  the  same  was 
procured  by  fraud  and  falue  repreeeuta- 
tlonu;  and  also  pleaded  that  the  defend- 
ant In  error  herein  had  actual,  as  well  as 
conal  ructi  re,  notice  of  the  failure  of  consid- 
eratlon  of  said  note  before  be  became  the 
possciisor  or  owner  of  same;  which  plea 
was  duly  sworn  to.  On  the  27th  day  of 
March,  iSV/d,  defendantn  filed  their  sworn 
application  fora  contlnuanceof  said  cause. 
The  application  was  overruled,  and  de- 
fendants forced  into  trial,  which  resulted 
in  A  verdict  and  Judgment  for  plaintiff. 
On  March  28, 1889,  plaintiffs  In  error  filed 
a  motion  for  a  new  trial,  which  on  May 
29,  18S9,  was  overruled,  to  which  defend- 
ants excepted,  and  gave  notice  nf  appeal 
In  o^n  court.  Plalntilfs  in  error  also 
took  a  bill  of  exceptions  to'the  order  of  the 
court  overruling  his  application  for  con- 
tinuance."  Subsequently,  and  in  due  time, 
the  defendants  below  perfected  the  writ  of 
error  to  the  supreme  court.  We  shall 
postpone  the  first  assignment  of  error  for 
the  present. 

The  second  assignmeuf  of  error  is  as  fol- 
lows, vie:  "The  court  erred  in  that  part 
nf  its  charge  wherein  It  says:  '  And  to  re- 
bnt  this  finding  it  is  necessary  for  the  de- 
fendants to  show,  first,  that  the  consider- 
ation for  which  the  note  was  given  has 
failed,  and  that  the  plaintiff  and  his  uh- 
signs  bad  knowledge  of  such  failure,'— for 
the  law  Is  that,  after  defendants  prove 
failure  of  consideration,  then  it  devolves 
on  plaintiff  to  show  that  be  got  the  note 
for  a  valuable  consideration,  without  no- 
tice of  failure  of  consideration. "  The  con- 
test in  this  case  Is  between  the  makers  of 
the  note  (which  Is  negotiable)  and  remote 
or  subnequenc  indorsees,  between  whom 
there  is  no  privity.  1  Daniel,  Neg.  lust.  § 
174.  In  the  same  paragraph  of  the  charge 
in  which  the  above  language,  by  way  of  a 
qualifl'-ation,  is  used,  the  court  correctly 
instructed  the  jury  to  the  eHect  that  the 
plalntilfs,  as  the  indorsee  and  bolder  of 
the  note,  "Is  presumed  to  have  acquired  It 
for  value,  before  maturity,  and  without 
notice  of  any  failure  of  consideration." 
Blum  v.  Loggins.  53  Tex.  121;  1  Daniel, 
Keg.  Inst.  S  812.  There  being  evidence 
tending  to  show  a  failure  of  the  considera- 
tion for  the  note  itself,  the  defendants  be- 
low contend  that,  after  they  had  offered 
such  testimony,  the  burden  of  proof  was 
shifted  to  the  platntllf,  and  that  it  then 
devolved  upon  him  to  prove  that  he  ob- 
tained the  note  without  notice  of  this  in* 
flrmity  and  for  value.  This  may  ))e  the 
role  between  the  maker  and  payee,  or  an 
indorsee  and  bis  immediate  Indorser,  but 
not  when  the  plaintiff  .is  a  remote  in- 
dorsee, and  sues  no  one  in  privity  with 
himself.  In  such  case  the  defendant  is  re- 
quired under  the  law  to  assume  the  double 
bnrden  of  eetablishing,  not  only  the  failure 
of  the  original  coosideration  for  the  note, 
but  also  that  the  plaiutitf  acquired  the 
same  with  notice,  without  paying  a  valu- 
a(bie  eonslderatlOQ.    In   the    present  \a- 


stance,  there  is  no  protrf  whether  plaintiff 
bad  notice  or  paid  value  or  not.  We  thinic 
that,  under  the  circumstances  of  this  case, 
there  was  no  error  In  the  charge  ot  the 
court  In  the  particular  here  complained 
of:  and  this  will  also  dispose  of  the  fourth 
assignment  of  error,  which  presents  the 
same  question  upon  the  action  of  thecourt 
In  refusing  to  allow  a  special  Instruction 
upon  the  burden  of  proof.  Id.  §§  165,  812, 
814,  et  seq. ;  Blum  v.  Loggins,  supra ;  Ore- 
neauxv.  Wheeler,  S  Tex  616;  Collins  v. Gil- 
bert. 94  n.  S.  768.  We  do  not  determine 
where  the  burden  of  proof  would  be  if  the 
note  originated  in  fraud  perpetrated  upon 
the  maker.  The  coort  did  not  charge 
upon  this  subjet-t  at  ail,  but  only  referred 
to  the  issue  of  fraudulent  representations, 
etc.,  as  affecting  the  right  of  defendants  to 
plead  the  failure  of  consideration  in  case 
no  deception  was  practiced  upon  the 
maker,  and  then  but  incidentally.  The  de- 
fendants requested  no  charge  upon  the 
subject,  and  have  not  presented  any  as- 
signment of  error  which  in  any  wise  raise 
the  question.  Blum  v.  Loggins,  supra ;  1 
Daniel,  Neg.  Inst.  §}  1«6,  816. 

Neither  this  question,  however,  nor 
those  already  considered,  could  scart-ely 
be  of  cuntrolUng  Importance,  or  would  af- 
fect the  correctness  of  the  Judgment  ren- 
dered l>elow,  as  will  ap|>ear  from  a  consid- 
eration of  the  third  assignment  of  error, 
which  is  as  follows:  "The  court  erred  In 
that  part  of  Its  charge  wherein  It  says: 
'If  the  notes  were  transferred  to  Mrs. 
Pierce  In  pa.yment  or  satisfaetlon  to  her 
for  money  procured  for  an  advancement 
to  Shumard,  and  she  had  no  notlceof  any 
failure  of  consideration  In  the  same,  (if 
any,)  then  the  plaintiff  would  be  entitled 
to  recover,'— because  the  same  is  not  the 
law  applicable  to  this  case."  It  is  not 
questioned  by  the  plaintiffs  in  error  that 
Mrs.  Belle  Pierce  (now  Shumard  )  did  in 
fact  acquire  the  note  without  notice  or 
knowledge  of  any  fraud  or  failure  of  con- 
sideration. She  thereafter  transferred  the 
note  to  the  plaintiff.  She  had  obtained 
title  to  the  note  through  M.  A.  Sh'imard, 
the  first  indorsee.  We  think  that  the 
above  instruction  of  the  court  was  cor- 
rect. It  is  the  settled  law  of  this  state 
tbat  one  who  acquires  a  negotiable  prom- 
issory note  In  payment  of  an  existing  debt 
Is  a  purchaser  tor  valne  and  In  the  usual 
conrse  of  trade.  Heffron  v.  Cunningham, 
7«Tex.  818, 13  8.  W.  Rep.  259,  and  author- 
ities cited:  Blum  v.  Loggins,  53  Tex.  137; 
Aistin  V.  Cundlff,  62  Tex.  453. 

We  also  bold  upon  equally  as  good  au- 
thority tbat,  as  Mrs.  Pierce  bad  thus  ac- 
quired title  to  the  note  in  good  faith  and 
for  value,  it  is  immaterial  whether  the 
plaintiff  paid  value,  or  had  notice  at  the 
time  when  she  transferred  the  note  to 
him.  If  in  fact  the  title  passed  to  htm  by 
the  transfer.  He  is  protected  by  renson 
of  her  perfect  title  to  the  instrument,  and, 
as  she  could  undoubtedly  have  recovered 
upon  the  note,  so  can  he  by  reason  of  pos- 
sessing her  indefeasible  rights  in  the  paper. 
This  view  ot  the  case  would  seem  to  nec- 
essarily lead  to  an  affirmance  ot  the  Judg- 
ment so  far  as  the  issues  ot  law  are  con- 
cerned. Fft/e  Watson  v.  Flanagan,  14  Tex. 
864;  McAlpln  y.  Finch,  18  Te:^  836;  Blum 
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▼.  JjOfcgfrtB,  supra;  Scotland  Co.  y.  Hill, 
132  U.  8. 107. 10  Sup.  Ct.  Rep.  26;  1  Daniel, 
Ne^.  Inst.  §  803  et  aeq. 

The  fifth  aBAlKnment  of  error  is  too  In- 
definite to  require  ooiiBideratlon.  It  la  to 
the  eff3ct  that  "  the  court  erred  In  refuaiug 
to  grant  a  new  trial  for  the  reasons  set 
tortb  in  the  motion  therefor. " 

We  recur  now  to  the  first  assignment  of 
error,  which  complains  of  the  refusal  of 
the  court  to  grant  the  application  for  a 
continuance.  It  was  the  third  appll- 
catlun.  Its  purpose  was  to  obtain  the 
testimony  of  the  plaintiff,  by  whom  de- 
fendants sny  that  they  expected  to  prove 
that  he  obtained  the  note  with  notice  of 
the  fraud  and  failure  of  consideration, 
and  without  paying  a  valuable  considera- 
tion. We  have  already  held  that  these 
facts,  if  established,  could  not  have  the 
effect  of  defeating  plnintlff's  right  of  re- 
covery derived  through  Mrs.  Pierce.  The 
refusal  of  the  continuance  worked  no  in- 
Jury,  therefore,  to  The  defendants.  But  the 
application  is  fatally  defentlve  In  diligence. 
The  defendants  watted  more  than  two 
years  after  suit  before  taking  any  action 
to  obtain  the  plaintiff's  testimony,  and 
then  obtained  a  subpoena  and  Hied  Inter- 
ruga  torles  only  a  short  time  before  the 
trial,  notwttlistandlng  the  fact  that  they 
had  already  been  granted  continuances  In 
the  case.  The  application  was  properly 
denied.  We  conclude  that  the  judgment 
ought  to  be  affirmed. 

Prr  Curiam.  Affirmed,  as  per  opinion  of 
commission  of  appeals. 


Norton  v.  Davis. 

(Suvreme  Court  of  Texas.    Jan.  19, 1893.) 

Makried  Womak's  Bbpabate  Estate— Acknowi/- 

BDOMBNT  OF  DeES  BT  MARRIED  WoMAN— LuilT- 

ATioN  OF  Action  to  Correct  Defect. 

1.  Wbere  a  husband  abandons  bis  wife,  and 
neglects  to  sue  for  her  separate  property,  she 
may  sue  alone,  without  Joining  him. 

2.  Id  a  certiflcate  of  acknoirledgment  of  a 
deed  by  s  married  woman,  an  omission  of  the 
words  of  the  prescribed  statutory  form,  stating 
that  "she  does  not  wish  to  retract  It, "  is  sup- 
plied by  the  use  of  the  equlralent  words  that 
"sha  still  voluntarily  asserts  thereto. " 

8.  The  failure  of  such  a  certiflcate  to  state 
that  a  "full  explanation"  of  the  deed  was  made 
by  the  officer  to  the  married  woman,  as  required 
by  the  statute,  imposes  upon  one  claiming  under 
such  deed  the  burden  ot  proving  that  such  ex- 
planation was  made. 

4.  An  explanation  that  such  Instrument  con- 
veyed a  life-estate  is  not  a  "full  explanation" 
of  Its  legal  effect,  when  on  its  face  it  conveys  an 
absolute  title  in  fee. 

6.  The  remedy  of  the  grantee  in  a  deed  to  cor- 
rect the  certiflcate  of  acknowledgment  thereof  is 
iMrred  by  the  four-years  statute  of  limitation, 
unless  action  is  brought  within  four  years  from 
the  time  of  delivery  of  the  deed  with  suoh  de- 
fective acknowledgment. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court.  Hunt  county. 

Action  by  Frances  A.  Davis  against  A. 
B.  Norton  and  others  for  partition  and 
trespass  to  title.  Judgment  for  plaintiff. 
Defendant  Norton  appeals.    Affirmed. 

Word  &  CbRrltoB  and  Matthews  <f 
Neyla  ad,  for  appellant.  Cobb  A  A  ruy,  for 
appellee. 


Fisher,  J.  This  suit  was  instituted 
February  27,  1S89,  by  appellee,  Frances 
A.  Davis,  against  A.  B.  Norton,  C.  L. 
Jones,  T.  D.  Isbell,  M.  C.  Isbell,  J.  A.  J. 
Franklin,  J.  N.  Mills,  R.  Floyed.  J.  J.  Holt, 
Thomas  Jordan,  Cherly  Wilson,  Norrts 
Wilson,  A.  W.  Fondren,  and  B.  L.  Man- 
ning. She  sued  for  an  undivided  one-half 
Interest  in  3,085  acres  of  the  Antonio 
Rodriguez  survey,  and  alleged  that  the 
other  undivided  interest  in  said  land  was 
owned  by  all  of  the  defendants  except 
Norton.  The  suit  was  only  a  partition 
suit  between  plaintiff  and  all  defendants 
except  Norton,  and  as  to  A.  B.  Norton 
it  was  atrespaEB  to  title  for  one-half  of 
said  land.  On  motion  of  Norton  the 
venue  was  charged  to  Hunt  county,  May 
6,  1890.  January  5,  1890,  Norton  filed 
amended  original  answer  for  himself,  and 
pleaded  that  plaintiff  ought  not  to  sue 
alone,  but  should  be  Joined  by  her  hus- 
band, Oeorge  L.  Davis;  and  a  general  de- 
nial. Also  pleaded  that  on  the  7th  day  of 
March,  1873,  Frances  A.  Davis,  who  Is  ap- 
pellee in  this  caupe,  made,  signed,  execut- 
ed, acknowledged,  and  delivered  a  deed  of 
conveyance  conveying  all  her  right,  title, 
and  interest  in  and  to  the  land  sued  for  to 
A.  B.  Norton,  who  is  the  appellant  in  this 
cause:  thnt  said  deed  was  also  signed 
and  acknowledged  by  Qeorge  L.  Davis, 
the  husband  of  said  Frances  A.  Davis; 
that  the  acknowledgment  ot  Frances  A. 
Davis  to  said  deed  was  taken  b^ore  8.  P. 
Sherrlll  in  LIncolnton,  N.  C;  that  she 
was  examined  privily  and  apart  from  her 
husband,  and  the  contents  of  said  deed 
were  fully  explained  to  her  by  said  offi- 
cer, and  that  she  made  all  acknowledg- 
ments and  declarations  required  by  the 
Texas  laws;  that  said  officer,  in  his  cer- 
tiflcate of  acknowledgment,  failed  through 
Inadvertence  to  recite  all  the  facts,  and 
did  not  evidence  fully  and  formall.v  all 
the  facts  and  declarations  as  required  by 
law.  Defendant  Norton  asked  that  that 
acknowledgment  made  by  S.  P.  Sherrlll 
be  corrected,  and  that  said  certiflcate  be 
adjudged  and  made  to  read  properly,  and 
In  accordance  with  law.  Just  as  it  watt 
really  made  and  taken  by  said  officer. 
Defendant  asked  that  he  have  Judgment 
perpetuating  the  testimony  that  said  sep- 
arate acknowledgment  of  Frances  A.  Da- 
vis was  properly  made  and  taken,  and 
prayed  for  special  and  eqnitnblerellcf,  and 
that  he  have  Judgment  for  the  undivided 
one-half  Interest  In  the  land  sued  for;  and. 
If  the  proofs  should  show  tnat  Mrs.  Da- 
vis' acknowledgment  was  taken,  and  the 
deed  explained  to  her  by  Sherrill,  so  as  to 
convey  a  life-estate  onl.v,  then  defendant 
asks  a  correction  of  the  certiflcate  and 
reformation  of  the  deed  as  to  said  life- 
estate.  Defendant  also  pleaded  three  and 
five  years'  statute  ot  limitations,  and  sug- 
gestions of  Improvements  in  good  faith. 
"The  deed  of  Davis  and  wife  and  certiflcate 
of  acknowledgment  sought  to  be  correct- 
ed were  referred  to  and  made  a  part  of 
said  plea.  Appellee,  by  supplemental  pe- 
tition, demurred  to  Norton's  answer,  and 
pleaded  a  general  denial,  and  that  the 
cross-action  of  Norton,  seeking  to  correct 
the  certiflcate  of  acknowledgment,  was 
barred  by  the  four-years  statute  ot  Umlta- 
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tion,  and  as  to  the  pleas  of  llmitatton 
pmented  by  Norton  she  pleaded  rovert- 
nre  to  defeat  the  operation  of  the  atatate. 
Jud4;ment  was  rendered  in  favor  of  ap- 
pellee against  Norton  for  1,642  acres  of  the 
land,  and  In  favor  ot  all  the  other  defend- 
ants against  appellee  for  1,442)^  acres  ot 
land.    Appellant  Norton  alone  appeals. 

There  are  several  assignments  of  error 
preHenting  qoestlons  for  our  revision, 
which  we  do  not  regard  as  errors  com- 
mitted by  the  trial  court,  and  we  will 
dispose  of  them  by  saying:  First.  The 
court  did  not  err  in  permitting  appellee 
to  sue  alone,  without  her  husband  being 
Joined  with  her,  as  the  evidence  shows  the 
landa  to  be  her  separate  property,  and 
that  the  husband  had  abandoned  the  wife, 
and  neglected  to  sue  tor  the  property. 
The  court  properly  granted  her  permis- 
sion to  sue  alone.  Second.  The  court  did 
not  err  in  refusing  to  permit  appellant  to 
read  Interrogatory  No.  83,  propounded 
to  appellee  by  appellant,  as  conressed.  ▲ 
reasunat>le  esplnnatlon  was  given  by  a 
appellee  why  she  did  not  fully  answer  the 
Interrogatory,  and  a  full  answer  thereto 
was  furnished  appellant  by  appellee.  We 
see  no  abuse  of  the  discretion  ot  the  court 
In  this  particular. 

The  importantqaestions  in  the  case  are: 
(1)  Did  the  court  err  in  instructing  the 
lory  to  return  a  verdict  in  favor  of  appellee 
against  Norton  tor  the  reason  that  he  bad 
tailed  to  prove  a  compliance  with  the  law 
In  taking  the  separate  acknowledgment 
ot  Mra.  Davis?  (2)  Is  Norton's  cross-ac- 
tion to  have  the  certificate  of  acknowl- 
edgment corrected  barred  by  the  statute 
of  limitation  of  four  years?  The  certifi- 
cate of  acknowledgment  to  the  deed  con- 
veying the  land  to  A.  B.  Norton,  and  exe- 
cuted by  appellee  and  husband,  is  as  fol- 
lows: "The  State  of  North  Carolina,  Lin- 
coln County.  March  7, 1873.  Before  me, 
S.  P.  ijherrill,  Judge  of  probate  for  Lincoln 
county,  in  the  state  ot  North  Carolina, 
personally  came  Frances  A.  Davis,  wife 
ot  Geo.  C  Davis,  and  acknowledged  the 
due  execution  of  the  foregoing  deed  for 
the  purposes  therein  specified,  and  there- 
upon the  said  Frances  A.  Davis,  being  by 
me  privily  examined,  separate  and  apart 
from  her  said  husband,  Oeo.  L.  Davis,  de- 
clares that  she  executed  the  same  freely, 
ot  her  own  will,  and  without  any  force, 
tear,  or  undue  influence  on  the  part  of  her 
naid  husband,  and  that  she  still  volun- 
tarily assents  thereto,  and  hereby  relin- 
quishes all  rights  of  dower  in  said  lands. 
Therefore  let  the  said  deed,  with  the  cer- 
tiflcate.  be  registered,  [l.  b.]  U.  F.  Ijhbk- 
BiuL,  Clk.  Sup'r  Court  and  Judge  of  Pro- 
bate." It  will  be  seen  that  the  certificate 
of  acknowledgment  tails  to  state  that  the 
officer  taking  the  acknowledgment  fully 
explained  to  Mrs.  Davis  the  instrument 
executed,  and  fails  to  use  the  words,  "she 
wishes  not  to  retract  same."  The  failure 
to  use  the  words,  "she  does  not  wish  to 
retract  it,"  is  supplied  by  the  use  of  words 
that  we  consider  of  equivalent  Import  and 
meaning.  The  words  used  in  the  certifi- 
cate are,'that  she  stUl  voluntarily  assents 
thereto."  The  deflnltlim  ot  the  word  "as- 
sent, "  as  given  by  Webster,  Is :  "To  admit 
•  tbing  as  true;  to  express  one's  agree- 


ment; acquiescence;  concnrrence  to  yield ; 
agree;  approved;  accord;  the  act  of  the 
mind  In  admitting  oragreeing  to  liny  thing; 
concurrence  with  approval;  consent." 
To  give  one's  approval  to  a  thing,  to  con- 
sent thereto,  to  agree  thereto,  to  concur 
therein,  certainly  aftirmB  the  Idea  that  the 
party  does  not  wish  to  retract  it.  It  is 
settled  law  that,  if  words  of  equivalent  im- 
port and  meaning  are  used  in  the  certiflcate 
of  acknowledgment  as  those  prescribed  by 
the  Htatute,  It  Is  sufiiclent.  1  Devi.  Deeds, 
S§  610,  522-OM;  Belcher  v.  Weaver,  46  Tex. 
298.  The  failure  ot  the  certificate  to  state 
that  the  instrument  was  explained  toMrs. 
Davis  imposed  the  burden  on  uppellant, 
under  his  cruss-actlon,  to  pruve  that  such 
explanation  was  made,  .lohnson  v.  Tay- 
lor, 60  Tex.  361.  The  purpose  of  the  law 
is  that  the  officer  taking  the  acknowl- 
edgment of  tlie  married  woman  shall  fully 
explain  to  ber  the  character  and  legal 
effect  of  the  instrument.  He  acts  In  this 
respect  as  her  advisor.  It  Is  this  certifi- 
cate of  acknowledgment,  when  perfectly 
made,  that  gives  character  to  the  Instru- 
ment. The  acknowledgment  required  by 
the  la  w  is  esBential  to  the  conveyance  of  a 
married  woman.  The  law  is  that  there 
must  be  a  "full  explanation"  by  the  offi- 
cer. Giving  full  effect  to  the  evidence  bear- 
ing on  the  qnestion,  we  do  not  think  it 
shows  a  full  explanation  was  made  ot  the 
instrument.  Mrs.  Davis  testifies  positive- 
ly that  no  explanathm  was  made.  The 
effect  of  the  evidence  of  Sherrill,  the  officer 
before  whom  the  acknowledgment  was 
made.  Is  to  negative  the  fact  that  an  ex- 
planation was  made.  Theevidence  of  Nor- 
ton when  he  testified  was  that  Mrs.  Davis 
said  to  him  "that she  acknowledged  the 
deed  conveying  the  land  before  S.  P.  Sher- 
rill. and  that  she  and  Sherrill  at  the  time 
talked  over  the  deed,  and  that  she  signed 
the  deed  as  it  was  explained  to  ber,  and 
that  she  understood  it  only  conveyed  her 
life-estate."  This  is  the  evidence  bearing 
upon  explanation.  The  deed  upon  Its  face 
conveys  the  absolute  fee  in  the  land,  and 
does  not  attempt  to  convey  a  less  Interest 
or  title.  Giving  full  effect  to  the  state- 
ment of  Mrs.  Davis  to  Norton  that  an  ex- 
planation was  made,  (which  Mrs.  Davis 
denies,)  it  shows  that  the  instrument 
was  explained  to  her  as  conveying  her  life- 
estate.  If  such  an  explanation  was  made, 
it  fell  far  short  of  explaining  to  her 
"fully"  the  InMrument;  for  an  explana- 
tion that  it  conveyed  simply  the  llfe-estute 
was  not  a  full  explanation  of  the  legal 
effect  of  the  Instrument,  because  it  con- 
veys the  absolute  title  to  the  land.  We  do 
not  think  the  court  erred  in  iuBtructIng 
the  Jury  to  find  for  appellee.  60  Tex.  861 ; 
Langton  v.  Marshall,  69  Tex.  297. 

Appellee's  plea  of  limitation  under  the 
tour-year  statute  we tliink  presents  a  com- 
plete bar  to  Norton's  remedy  to  correct 
the  certificate  of  acknowledgment  under 
hia  plea  seeking  such  relief.  The  certificate 
was  made  in  1878.  when,  at  such  time,  the 
deed  was  delivered  to  Norton.  He  at  the 
time  was  charged  with  a  knowledge  of 
the  fact  that  the  certificate  did  not  state 
the  essentials  of  the  statute  constituting 
a  perfect  acknowledgment.  He  should 
have  Invoked  bis  remedy  to  tafiT*  tbe£or- 
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ivetlon  made  before  bn  did  Id  this  case,  aa 
this  suit  was  filed  Frbraary  27, 1889.  Wa 
report  the  case  lor  affirmance. 

PerCobiam.    Affirmed,  as  per  opinion 
9t  commJsaion  of  appeals. 


Qur.p,  C.  &  S.  F.  By.  Co.  t.  Hrndkrbon. 
(Supreme  Covirt  of  Texas.    Jan.  19, 1893.) 
ExroBcuuHT  or  JmoMEST— Ikjuhotion— 

L40HSS. 

1.  The  foot  that  tbe  la*r  prohihlta  an  appeal 
by  reason  of  the  amount  Involved  doef  not  alone 
afford  grounds  for  enjoining  the  exeontion  of  a 
Judgment  by  a  court  having  power  to  issue  sucb 
writ  regardless  of  the  amount  in  controversy. 

3.  Allegations  that  a  Judgment  was  obtained 
by  fraud  and  deceit  of  appellee's  attorney,  who 
prooured  costs  of  appeal  to  which  he  was  not  en- 
titled to  be  laolnded  therein,  will  not  authorize 
relief  by  injunction  after  the  term  at  whicb  it 
was  entered,  where  there  is  no  allegation  tbat 
appellant  was  deceived  or  deprived  of  means  of 
■mowing  the  character  of  the  Judgment,  or  that 
tbe  court  was  imposed  upon,  or  the  Judgment 
was  beyond  its  power  to  render,  or  any  ezplaaa- 
tion  of  appellant's  delay. 

Commlttsloners'  decision.  Section  A. 
Appeal  from  district  court,  Fort  Bend 
county. 

Petition  by  Oulf,  Colorado  &  Santa  Fe 
Railway  Company  agalnHt  Tbumas  Hen- 
derson to  restrain  the  collection  of  a  Jndg- 
ment.  Petitioner  appeals  from  a  Judg- 
ment dlsmlBHing  tbe  petition.    Affirmed. 

./.  (V.  Terry,  for  appellant.  Mitchell  4k 
Mitchell,  for  appellee. 

Hobby,  P.  J.  The  appellee,  Ttaomas 
Henderson,  recovered  Judgment  in  a  Jus- 
tice court  of  Fort  Bend  county  against 
the  appellant  for  fluu  in  October.  1888, 
which,  on  appeal  to  the  county  court  of 
said  county  by  appellant,  was  reduced 
$25;  a  verdict  in  the  latter  tribunal  hav- 
ing b^en  rendeied  against  It  for  $75  abimt 
the  28th  February,  1889.  Tbe  Judgment  in 
the  county  court  was  rendered  against 
appellant  for  the  costs  of  both  courts, 
that  of  the  Justice  of  the  peace  being  $5.30, 
and  the  costs  in  the  county  court  lieing 
$37.43.  After  tbe  adjonrument  of  the  last- 
mentioned  court  appellant  applied  to  tbe 
county  Judge  to  correct  tbe  Judgment. 
This  being  overruled,  an  Injunction  was 
obtained  from  the  district  Judge  to  re- 
strain tbe  enforcement  of  the  Judgment,  in 
so  far  as  it  was  attempted  under  it  to  col- 
lect the  costs  of  the  county  court  adjudg^ed 
against  appellant.  On  September  27, 
18H!),  the  appellee's  exception  to  the  peti- 
tion lor  injunction  was  sustained  by  the 
court,  and, the  plaintiff  declining  toamend, 
tbe  cause  was  dismissed.  This  Judgment 
of  OiHmisBMl  Is  before  us  on  appeal,  the 
ruling  of  the  court  sustaining  the  excep- 
tion and  dismissing  the  petition  being  as- 
signeil  as  error.  It  Is  contended  that  the 
district  court  has  Jurisdiction,  without 
regard  to  the  amount  In  controversy,  to 
issue  writs  of  injunction;  that  the  Judg- 
ment should  have  been  rendered  in  the 
county  court  against  appelleefor  the  costs 
in  that  eourt;  and  that  a  party  ia  entitled 


to  rellet  against  a  Judgment  obtained  by 
fraud.  It  is  alleged  in  the  petition  that, 
"the  amount  in  controversy  not  exceed* 
Ing  tbe  sum  of  one  hundred  dollara,  exclo* 
Bive  of  Interest  and  costs,  no  appeal  or 
writ  of  error  will  He  to  tbe  eourt  of  ap- 
peals, and  petitioner  Is  without  remedy," 
etc.  It  is  unquestionably  true  that,  under 
well-establlMiied  rules,  the  district  court 
will  Issue  writs  of  injunction,  without  re- 
gard to  the  amount  in  controversy,  where 
such  grounds  are  alleged  as  are  recognised 
as  sufficient  to  call  for  tbe  exercise  of  tbe 
equitable  power  of  tbe  court.  But  this 
does  not  indicate  that  the  writ  of  injunc- 
tion will  lie,  and  can  be  made  to  operate 
as  an  appeal  in  cases  where  tbe  right  of 
appeal  Is  denied  by  tbe  law.  In  otber 
words,  the  fact  that  the  law  probibits  an 
appeal,  by  reason  nf  the  amount  Involved, 
does  not  alone  afford  grounds  for  tbe  Is- 
suance of  tbe  writ  of  Injunction  by  a  court 
having  power  to  Issue  such  writ,  re- 
gardless of  tbe  amount  in  controveray. 
The  allegations  In  support  of  appellant's 
claim  for  relief  againiit  a  fraudulent  Judg- 
ment are  that  the  same  was  obtained  by 
the  fraud  and  deceit  of  appellee's  attorney 
in  tbe  county  court,  who,  it  Is  alleged, 
knew  that  the  costs  only  of  the  Justice's 
court  should  have  been  assessed  against 
the  appellant;  but.  notwithstanding  tbat 
fact,  he  prepared  a  draft  of  tbe  Judgment, 
adjudging  all  costs  against  appellant, 
and  delivered  the  same  to  tbe  clerk,  who, 
relying  upon  the  Integrity,  etc.,  of  said  at- 
torney, entered  Itnpon  tbemlnutes.  Tbat 
an  injunction  is  tbe  appropriate  remedy, 
where  a  party  is  entitled  to  relief  against 
a  fraudulent  Judgment,  is  a  familiar  rule. 
But.  to  authorize  relief  from  a  Judgment 
of  that  character,  the  rule  is  woll  estab- 
lished tbat  it  must  appear  that  the  party 
against  whom  It  is  rendered  is  without 
fault,  omission,  or  neglect.  Freem. 
Judgm.486;  High,  InJ.  S  190.  Them  are 
no  averments  that  the  appellee's  attorney 
deceived  or  misled  the  appellant,  or  tbat 
the  latter  was  deprived  of  tbe  means  or 
opportunity  of  knowing  tbe  character  of 
the  deci-ee;  nor  does  it  appear  tbat  the 
court  was  imposed  upon,  or  tbat  it  was 
not  such  a  Judgment  as  the  court  might 
have  rendenxl  under  article  1434,  Rev.  St.; 
nor  is  there  any  explanation  of  t  be  failure 
or  neglect  of  appellant  to  set  aside  or  cor- 
rect the  Judgment  during  the  term.  The 
record  shows  tbat  the  appellant  bad 
brought  the  case  to  the  county  court  by 
appeal,  and  It  would  seem  to  have  been 
peculiarly  Its  duty  to  see  tbat  only  sucb 
Judgment  was  entered  as  was  proper,  or 
to  explain  why  this  was  not  done  by 
proper  allegations.  Tbe  Judgment  Is  not 
void.  Dnder  article  1434  of  the  Revised 
Statutes,  tbe  court  might  have  so  ren- 
dered the  decree.  We  think  the  allegations 
in  the  petition  do  not  entitle  the  appel- 
lant to  the  writ  of  injunction,  and  that 
the  court  did  not  err  in  dismlBsing  tbe 
cause,  and  we  conclude  that  tbe  Judgment 
should  be  affirmed. 

Pbr  Curiam.  Affirmed,  as  per  opinioa  of 
commission  of  appeals. 
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HALrai  T.WINKLBICAM  «t  «). 

(9upinem«  Court  ()/  Texas.    Jan.  10,  189S.) 

PLKADnca  AWD  Pboot — VABiiifc« — Nora  —  Pkb- 
■UMFTioK  or  PATmNT — Bona  Fisb  Pubchaikb. 

1.  A  DDrcbase-money  note,  as  set  out  In  tbe 
petition  in  an  aotion  thereon,  was  dated  "March 
W,  188S, '  and  recited  the  deed  as  "of  even  date 
hereiwlUi, "  and  as  being  recorded  in  Book  10,  at 
pages  "iVi,  430. "  The  note  offered  in  evidence 
recited  the  deed  as  recorded  in  Book  10,  at  pages 
"219,  230, "  and  the  deed  ofltired  in  evidence  bore 
date  "March  S7, 1888. '  Held,  no  material  variance. 

8.  While  poaaesslon  by  the  maker  of  an  over- 
due note  is  prenunptive  evidence  of  payment,  it 
is  not  conclusive,  and,  in  the  case  of  a  purchase- 
money  note  reciting  a  vendor's  lien,  snch  posses- 
sion will  not  |K«tect  a  mortgagee  or  purchaser 
from  the  maker,  coupled  with  hu  statement  that 
the  note  is  paid. 

Cfiiumiflsionera'  declRlon.  Section  B. 
Appeal  Ironi  district  court,  Caldwell  coun- 
ty. 

Action  by  John  O.  WInkleftian  and  Ida 
Winkleman  asainst  Auk- Volgt  and  Jacob 
Halfln  on  a  promiaBory  note.  Ualtln 
appeals  from  •  Jodginent  tor  plalntltlB. 
Affirmed. 

M.  R.  SMngihllow,  J.  F.  Cablll,  and  A. 
M.  Jackson,  Jr.,  tor  appellant.  Nix,  Stbrey 
A  Storey,  for  appdieea. 

FisHBK.  J.  This  is  a  suit  by  John  G. 
and  Ida  Winkleman  atralnst  Aug.  Voigt 
on  a  promlHSory  note  executed  by  Volgt 
to  John  Winkleman  for  tbe  sum  of  f400. 
Tlie  note  bears  date  March  29, 1883.  and  In 
doe  and  payable  January  1,  1885.  The 
note  was  Kiven  as  a  part  of  the  purchase 
money  of  129  acres  of  land  that  is  de- 
acrlbea  in  certain  deeds  referred  to  In  the 
note.  The  note  retains  a  vendor's  lien  on 
the  land.  The  petition  asks  for  Judgment 
against  Vnlgt  on  the  note,  and  that  the 
vendor's  lien  be  foreclosed  In  the  land. 
The  appellant,  Halfln,  Is  made  a  party  de- 
fendant for  the  reason,  as  alleged  in  tbe 
petition,  that  he  Is  asserting  some  pre- 
tended claim  or  title  in  tbe  land  described 
in  tbe  note.  The  appellant  answered  by 
a  general  denial,  and  that  he  became  the 
owner  of  tbe  land  under  purchase  at  a 
tmstee  sale  made  nndcr  a  deed  of  trust 
executed  by  Aug.  Volgt,  and  that  at  tbe 
time  of  tbe  execution  of  the  deed  of  trust 
ander  which  he  claims  title  the  note  had 
been  paid  off  by  Volgt.  He  further  alleges 
that  at  the  time  and  before  the  deed  of 
trust  was  executed  by  Volgt,  he,  and 
those  to  whom  the  deed  of  trust  was  exe- 
cuted, discovered  that  the  deed  executed 
by  appellees  to  Volgt  recited  tbe  exist- 
ence of  the  note  sued  on,  and  that  the 
deed  retained  a  vendor's  lien  on  the  land 
therein  described;  that  the  attention  of 
Tolgt  was  called  to  this  matter,  and  he 
then  and  there  produced  and  exhibited  to 
them  the  note,  and  then  stated  that  be 
bad  paid  the  same.  TTpun  the  faltb  of 
the  statement  of  Volgt  that  the  note  was 
paid,  accompanied  with  bis  possession  of 
tbe  same,  the  deed  of  trust  was  executed ; 
and  thereby  appellant  claims  the  deed  of 
trust  was  taken  on  tbe  lands  without  any 
notice  of  the  non-payment  of  the  note, 
and  for  this  reason  be  Is  an  innocent  pur- 
chaser of  tbe  land.  The  answer  further 
a:ief;eB  that,  if  tl>e  note  was  not  paid  off. 
It  was  placed  by  appellees  in  the  posses- 
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sion  of  Volgt  for  tbe  Intention  and  pur- 
pose of  enabling  Voigt  to  impose  upon 
those  to  whom  he  executed  the  deed  of 
trust  the  deception  that  tbe  note  was 
paid.  A  general  demurrer  was  snstnined 
CO  so  much  of  the  answer  as  sets  up  tbe 
innocent  purchase  of  the  land.  Judg- 
ment was  rendered  in  favor  of  appellee 
against  defendant  Volgt  for  the  amount 
nf  the  note,  and  against  Volgt  and  appel- 
lant, foreclosing  tbe  vendor's  lien  on  tbe 
land. 

Appellant  contends  that  tbe  court  erred 
in  admitting  the  note  In  evidence,  over 
his  objection,  because  there  is  a  variance 
between  tbe  note  described  in  the  petition 
and  that  Introduced  in  evidence.  Tbe 
note  offered  in  evidence,  In  referring  to 
certain  deeds  for  description  of  the  land, 
states  that  it  Is  recorded  In  Book  10, 
pag^  219  and  220.  The  note,  as  set  ont  in 
the  petition,  described  tbe  deed  as  being 
recorded  In  Book  10,  pages  419  and  420. 
And,  farther,  tbe  note  sued  on  bears  date 
March  29, 18S3,  and  recites  tbe  execution 
by  John  and  Ida  Winkleman  of  a  deed  to 
Volgt  of "  even  date  herewith,  "and  the  deed 
offered  in  evidence  bears  date  March  27, 
1883,  and  described  a  note  of  even  date. 
In  other  words,  tbe  note  refers  to  a  deed 
of  different  date  than  the  one  exhibited, 
and  the  deed  exhibited  describes  a  note  of 
different  date  than  the  one  sued  on.  The 
note  Is  set  out  In  the  petition  in  beec 
verba.  Tbe  note  introduced  in  evidence 
and  that  set  out  In  the  petition  corre- 
spond in  every  partlcniar,  with  the  ex- 
ception of  the  pages  of  the  record  where 
the  deed  Is  recorded.  Tbe  note  and  lands 
described  in  the  deed  referred  to  is  Iden- 
tical with  tbe  note  sued  on,  with  the  ex- 
ception that  tbe  deed  is  dated  March  27 
and  the  note  March  29, 1888.  Tbe  deed 
from  Winkleman  to  Voigt  only  recites  the 
existence  of  one  note,  and  tbe  one  sued 
on  corresponds  In  every  respect,  except 
the  difference  in  date.  It  is  reasonably 
certain  that  the  note  sued  on  Is  the  same 
as  that  described  In  the  deed  to  Volgt. 
The  reference  to  tbe  pages  of  the  record 
where  tbe  deed  describing  the  laud  is  re- 
corded is  evidently  a  mistake  so  apparent 
that  evidence  to  prove  It  Is  unnecessary. 
We  do  not  see  how  the  mistake  In  calling 
for  the  pages  of  record  or  the  difference 
In  the  date  of  the  note,  when  it  is  appar- 
ent that  only  one  was  executed,  can  l>e 
regarded  as  a  material  variance  that 
affects  the  admleslhlltty  of  the  note  In  evi- 
dence. Williams  V.  Ball,  &2Tex.  610;  Free- 
man V.  Brundage,  67  Tex.  254;  May  v.  Pol- 
lard, 28  Tex.  678;  Longley  v.  Carutbers,  64 
Tex.  288;  Pleasants  v.  Dunkin,  47Tex.  844; 
Trabne  r.  Stnnum,  20  Tex.  454;  Lasater  v. 
Van  Hook,  77  Tex.  855,  14  S.  W.  Rep.  270. 

The  appellant  insists  that  the  court 
erred  in  sustaining  tbe  demurrer  to  so 
much  of  the  answer  as  alleges  the  facts  re- 
lied on  to  establish  his  Innocent  pnrchase 
of  the  land,  and  insists  that  the  court 
erred  In  charging  tbe  Jury  that  the  pos* 
session  of  a  promissory  note  by  tbe  maker 
Is  not  presumptive  evidence  of  payment; 
and  erred  In  refusing  to  give  charges,  as 
requested  by  appellant,  submitting  the  con- 
verse of  this  proposition  as  the  law.  la 
considering  these  questions  ws^will  treat 
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them  as  one.  That  portion  of  the  answer 
that  asRprtci  an  Innocent  purchase  is  based 
opon  the  theory  that  the  possession  by 
the  maker  o(  an  overdue  promissory  note 
is  presumptive  evidence  of  Its  payment, 
and  that  a  mortgagee  or  purchaser  from 
the  maker  can  act  upon  this  presumption, 
coupled  with  the  statement  of  the  maker 
that  the  note  is  paid ;  and  so  actinK,  If  he 
be  otherwise  Innocent,  be  wilt  be  accorded 
the  protection  of  an  innocent  purchaser 
or  incumbrancer,  although  the  note  in  fact 
is  not  paid.  As  an  abstract  proposition 
oflaw,  we  think  the  possession  by  the  msk- 
er  of  an  overdue  pronilsaory  note  la  pre. 
sumptlve  evidence  of  payment.  But  in 
dealing  with  this  presumption  the  law 
does  not  give  it  any  conclusive  effect. 
It  is  subject  to  be  rebutted  and  over- 
thrown by  evidence ttaattends  to  disprove 
the  existence  of  tants  from  which  the  pre- 
sumption springs,  or  by  evidence  of  facts 
showing  that  payment  was  not  made. 
The  effect  of  appeliant'scontention  is  that 
this  presumption,  coupled  with  the  state- 
ment of  the  mailer  that  the  note  was  paid, 
should  be  given  a  conclusive  effect,  so  as 
to  protect  him  as  au  innocent  parubaser. 
We  do  not  think  the  statement  by  the 
maker  that  the  note  was  paid  adds  any 
force  to  the  presumption.  This  statement 
of  the  maker  of  the  paper  will  not,  as 
against  the  true  owner,  prove  payment 
when  none  exists.  Can  the  appellant.  In 
order  to  show  that  be  is  an  innocent  pur- 
rbaser,  and  that  he  is  in  the  position  to 
seek  protection  from  a  court  of  equity, 
stop  snort  in  his  inquiry  as  to  the  pay- 
ment of  this  note,  relying  solely  upon  the 
presumption  that  tbe  law  raises?  We 
think  not.  Here  there  was  no  receipt  of 
payment;  no  cancellation  of  the  note;  no 
erasure  of  slKnature;  no  release  of  the 
vendor's  lien.  The  legal  title  to  the  land, 
as  shown  by  tb«  terms  of  the  note  and 
tbe  deed,  by  reason  of  the  expressed  ven- 
dor's lien  retained,  was  still  In  the  appel- 
lees, ihe  vendors  of  Volgt.  The  appellant, 
when  he  found  the  note  in  the  possebslon 
of  Volgt,  the  maker,  knew  that  such  fact 
simply  raised  a  presumption  of  payment, 
that  coald  be  disproved  by  showing  that 
payment  was  not  made.  When  he  dealt 
with  Volgt,  relying  upon  this  presump- 
tion, he  did  so  In  peril  of  proof  of  facts 
that  might  defeat  the  presumption;  and 
be  took  tbe  chance  that  snch  proof  would 
be  made.  As  a  diligent  purchaser,  who 
should  only  be  entitled  to  the  protection 
extended  by  a  court  of  equity,  he  should 
have  pursued  bis  Inquiry furtlier, and  have 
ascertained,  from  those  who  were  In  posi- 
tion to  furnish  the  information,  the  fact 
whether  this  presumption  was  true  in 
fact,  stopping  where  he  did  In  his  in- 
quiry, relying  solely  upon  the  presumption, 
we  do  not  think  be  is  entitled  to  protec- 
tion as  an  innocent  purchaser.  The  facts 
show  that  the  note  has  never  been  paid. 
From  the  »videncein  the  record,  we  doubt 
If  tbe  facts  exist  from  which  the  presump- 
tion of  payment  springs.  The  evidence 
shows  that  another  note  wasexbibited  by 
Voigt  to  appellant,  and  not  the  one  sued 
on.  Sncb  is  the  effect  of  the  evidence  of 
witnesses  Cohell  and  Louis  Halfln,  wit- 
I  in  behalf  of  appellant.    As  a  mat- 


ter of  fact,  considered  Independently  of  tbe 
averments  of  so  much  of  the  answer  as 
sets  up  the  Innocent  purchase,  we  think 
the  evidence  In  the  record,  notwithstand- 
ing the  demurrer  to  such  portion  of  the 
answers  was  sustained,  shows  that  this 
note  sued  on  was  never  in  tbe  possession 
of  Voigt,  and  that  he  never  exhibited  it  to 
the  appellant,  or  those  under  whom  be 
claims.  The  note  was  left  with  tbe  firm 
of  Porter  &  Volgt  by  WInkleman,  as  col- 
lateral security  for  the  payment  of  a  mer- 
cantile account  due  them  by  WInkleman 
for  about  «250.  Porter  testified  that  this 
note  was  delivered  to  him  by  WInkleman, 
and  be  placed  it  In  an  envelope,  and  sealed 
It  up,  and  placed  it  In  the  safe  for  safe- 
keeping. And  he  finally,  after  a  dimoln- 
tion  of  the  firm  of  Porter  &  Voigt,  took 
tbe  envelope  out  of  the  safe,  and  handed 
the  note  back  to  WInkleman.  At  the  time 
he  took  the  note  out  of  the  safe  tbe  seal  of 
the  envelope  had  not  tieen  broken.  The 
charge  of  tbe  court  that  possesslun  by  the 
makflrof  a  noteis  not  presumptive  evidence 
of  payment  muy  have  been  error  in  tbe  ab- 
stract, but,  under  the  facts  of  this  case, 
resulted  In  no  Injury  to  appellant.  We 
have  considered  tbe  other  assignments  ot 
error,  but  do  not  regard  them  as  well 
taken.    We  report  tbe  case  for  a  sarmance. 

Pkr  Curiam.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Hamm  t.  Drbw  tt  al. 
(Supreme  Court  of  Texas.    Jan.  19,  1893.) 

COXVBilSION — E  VIDIVCa — CORPORATIOHB —  POWUS 
OF  OEiniKAL  MaNAQBB. 

1.  In  an  action  by  the  assignee  of  a  corpora- 
tion for  conversion  of  its  property,  under  an  an- 
swer alleging  that  defenoant  bought  the  prop- 
erty from  the  company,  defendant  may  show  a 
purubase  from  its  general  manager. 

8.  Eividenoe  of  transactions  relied  upon  to 
show  that  defendant's  vendor  was  the  general 
manager  ot  the  oorporation,  owner  of  the  prop- 
erty. Is  admissible,  though  defendant  had  no 
laiowledge  thereof  at  tbe  time  uf  the  sale. 

8.  A  person  elected  and  acting  as  general 
manager  of  a  corporation  formed  for  carrying  on 
business  "in  the  purchaue,  raising,  and  selling  of 
live-stock"  has  power  to  sell,  as  an  incident  to 
the  business,  stallions  kept  for  tbe  special  pur- 
Doae  of  service  to  mares,  althongb  the  oBice  of 
general  manager  is  not  provided  for  by  the  char- 
ter or  by-laws. 

4  The  authority  of  a  person  to  act  as  gvneral 
agent  or  manager  of  a  oorporation  may  be  shown 
by  parol. 

6.  A  petition  by  an  assignee  of  a  corpora- 
tion alleged  a  fraudnlent  conversion  by  defend- 
ant D.  ot  the  company's  property,  which  had 
been  intrusted  to  him  by  the  company  to  keep  and 
manage,  and  a  fraudulent  conveyanoetottie  other 
defendant,  and  included  a  grayer  for  general  re- 
lief. D.  answered,  and  disclaimed  any  right, 
title,  or  interest  in  the  property,  and  alleged  a 
bona  flde  sale  by  him  as  agent  of  the  company 
to  his  oo-defendant.  Held  a  mere  denial,  and 
not  a  disclaimer,  and  it  was  error  to  dismiss  D., 
he  being  personally  liable  under  the  allegations 
of  the  petition,  though  the  suit  against  his  co-de- 
fendant might  fsil  for  want  of  notice  ot  the 
fraud. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  connty. 

Suit  by  Frank  Hamm,  as  receiver  of  the 
J.  Stone  ft  Sons   Uve4)tock  Company. 
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agalntit  James  Drew  and  another.  Plain- 
tiff appeals  from  a  Judgment  lor  defend- 
ants.   Reversud. 

George  U.  Plowman,  for  appellant. 
Baatsett,  Seas  A  Muse,  for  appellees. 

Ga BRETT,  P.  J.  Suit  was  against  Drew 
and  Cockrell  tor  tfte  recovery  of  fire  stall- 
ions. Appellant  saed  as  the  receiver  of 
the  J.  Stone  &  Sons  Live-Stock  Company. 
Appellee  Drew,  who  bad  charge  of  the  stall- 
lonci  for  said  company,  sold  them  to  the 
appellee  Cockrell  a  short  time  beforu 
Ha  mm  was  appointed  receiver.  His  au- 
thority to  sell  was  denied.  The  petition, 
after  setting  out  that  Drew  wus  the  bailee 
of  tlie  stallions,  to  keep  and  manage  the 
same  for  said  company,  and  describing 
and  alleging  the  value  of  the  stallions, 
charged,  in  effect,  that  on  the  2lBt  day  of 
May,  1K86,  Drew  fraudulently  converted 
said  property  to  his  own  use  with  intent 
to  defraud  said  company,  and  fraudu- 
lently, unlawfully,  and  pretendingly  con- 
veyed said  property  to  Alex.  Cockrell,  to 
whuna  all  of  which  was  well  known,  and 
that  Bald  defendants  have  and  do  unlawful- 
ly detain  said  property,  and  ha  ve converted 
same  to  their  ownuHe.andrefasfto  deliver 
same  to  plaintiff;  and  prayed  judgment 
for  the  recovery  of  said  property,  costs 
of  suit, and  general  relief.  Drew  answered, 
and  disclaimed  any  right,  title,  or  Interest 
in  the  property ;  denied  that  he  had  pos- 
sesslun  thereof  at  the  comraenceinent  of 
the  suit,  and  that  he  set  tip  any  claim 
thereto.  He  denied  that  he  sold  said  prop- 
erty tn  bis  co-defendant,  Cockrell,  fur  the 
purpose  of  defrauding  the  J.  Stone  &  Sons 
Ltve-Stock  Company;  and  alleged  that 
the  sale  was  in  the  regular  line  of  busi- 
nesfl  as  agent  and  manager  for  said  com- 
pany, and  that  be  rettelved  a  full  compen- 
sation for  the  property.  He  denied  all 
the  allegations  In  the  petition  in  regard 
to  himself,  and  asked  to  be  allowed  to  go 
hence,  etc.  He  was  discharged  by  the 
cciirt  on  bis  disclaimer,  with  bis  costs. 
Defendant  Cockrell  denied  generally  all 
and  singular  the  allegations  In  plaintiff's 
petition,  and  answered  specially  that  be- 
fore the  commencement  of  the  suit  be  pur- 
chased the  property  In  controversy,  pay- 
ing a  full  and  valuable  compensation 
therefor,  having  purchased  the  same  from 
the  J.  Stone  &  Sons  Live-Stock  Company  ; 
and  that  he  was  then,  and  for  a  long  time 
before  thu  bringing  of  the  suit  liad  been, 
the  bona  Sde  owner  of  said  property. 
Trial  was  bad  before  the  court  withoot 
a  Jury,  and  Judgment  was  rendered  in 
favor  of  Cockrell.  Appellant  has  assigned 
as  error  the  action  of  the  court  In  dismiss- 
inic  Drew  on  his  disclaimer,  the  admission 
of  evidence,  and  the  conclusions  of  fact 
and  of  la  w. 

Several  witnesses  were  permitted  to 
testify  as  to  transactions  and  dealings 
with  Drew  as  the  representative  of  the  J. 
Stone  A  Sons  Live-Stock  Company  during 
tlieyear  1885  and  prior  thereto,  tending 
to  show  that  he  was  the  general  manager 
or  agent  of  the  company.  J.  Stone  & 
Sons  1  Jve-Stock  Company  was  Incorporat- 
ed under  the  general  incorporation  law  of 
Texas  in  March,  1882,  for  the  purpose  of 
'carrying  on   •  general  business  in  the 


pnrchase,  raising,  and  selling  of  live-stock 
of  any  and  all  kinds."  The  charter  pro- 
Yided  that  the  legal  domicile  of  the  com- 
pany should  beat  Dallas,  Tex.,  and  that 
the  business  of  the  company  should  be 
transacted  at  Dallas  and  such  other 
points  where  said  company  might  own  or 
carry  on  ranches,  etc.,  and  purchase  and 
sell  cattle  and  other  live-stock.  There 
was  a  board  of  five  directors,  and  the  by- 
laws provided  for  a  president,  vice-presi- 
dent, secretary,  and  treanurer.  No  gen- 
eral manager  was  provided  for  In  the 
charter  or  by-laws,  but  Drew  was  a  di- 
rector, and  bad  been  elected  general  man- 
ager, and  had  acted  as  general  manager 
of  the  company  for  a  long  time  prior  to 
the  sale  of  the  stallions  by  him  to  Cockrell. 
At  the  time  of  the  sale,  however,  be  had 
the  stallions  In  Dallas  and  adjoining  coun- 
ties, at  different  places,  for  the  special 
purpose  of  service  to  mares.  The  objec- 
tions to  the  evidence  of  the  witnesses  as 
to  the  transactions  and  acts  of  Drew 
tending  to  show  that  he  was  the  general 
manager  of  the  company  were  generally 
that  the  pleading  of  the  defendant  Cock- 
rell was  not  snt&clent  to  authorize  the 
admission  of  such  proof;  that  It  was  of 
transactions  occurring  In  1SS5,  and  before 
that  time,  generally  In  Van  Zandt  county, 
and  was  too  remote;  that  It  was  not 
shown  that  Cockrell  bad  notice  of  such 
acts,  or  relied  upon  the  same;  and  that 
it  was  of  acts  different  in  nature  from 
that  of  selling  stallions.  None  of  the  three 
objections  Is  tenable.  It  was  not  neces- 
sary that  Cockrell  should  have  bad  notice 
of  the  transactions  to  make  proof  of  them 
competent  evidence  to  show  that  Drew 
was  lu  fact  the  general  manager  of  the 
business  of  the  J.  Stone  &  Sons  Ltve-Stock 
Company.  Cockrell's  position  was,  and 
it  was  so  found  as  a  fact  by  the  court, 
that  Drew  was  the  general  manager  and 
only  acting  business  agent  of  the  com- 
pany, and  it  was  competent  to  prove  this 
by  evidence  of  transactions  showing  that 
he  acted  in  such  capacity.  If  Drew  was 
the  general  manager,  be  bad  authority 
to  sell  the  stallions,  for  that  was  a  part 
of  the  purpose  of  the  corporation.  It 
was  more  in  keeping  with  the  purposes 
than  breeding  them  to  mares  of  other  per- 
sons. Cockrell  pleaded  that  he  had 
bought  the  stallions  from  the  company, 
which  wassnflScientto  admitof  proof  that 
he  bought  them  from  the  managing  agent 
of  the  company,  for  a  corporation  must 
necessarily  act  through  agents.  The 
transactions  were  not  too  remote  In 
point  of  time  or  place. 

Further  objection  was  made  that  the 
evidence  of  Frank  Stone,  who  was  the 
secretary  of  the  company,  that  Drew  was 
elected  general  manager  at  a  meeting  held 
at  the  ranch  In  Van  Zandt  county,  was  In- 
admlaslble,  because  there  was  no  such  oflB- 
cer  known  to  the  constitution  or  by- 
laws; that  the  meeting  did  not  take  place 
at  the  legal  domicile  of  the  company,  by 
reason  of  which  the  election  was  void ; 
and  that  It  could  not  be  shown  by  parol 
evidence.  The  company  had  the  authori- 
ty to  appoint  such  agents  as  it  might 
deem  necessary,  although  such  authority 
was  not  expressly  conferred  In  the  charter. 
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Mechem,  Ag.  44.  Tbe  president  of  the 
company.  It  aeenis,  resided  ont  of  tbe 
state;  and  the  boslness of  tbe  corporation 
appeared  to  ha  ve  been  transacted,  8o  far 
as  general  management  was  concerned, 
almost  entirely  by  Drew.  This  was 
shown  by  other  testimony  as  well  as  that 
which  was  objected  to.  It  is  Immaterial, 
as  HKainst  strangers,  whether  the  person 
acting  as  managing  director  of  a  corpora- 
tion received  a  speclQc  appointment  to 
that  position  from  the  board  of  directors 
if  be  has  long  acted  in  that  capacity  witb- 
oot  objection,  and  if  bis  services  as  such 
have  been  Invariably  accepted.  1  Beach, 
Corp.  181.  If  Drew  was  de  facto  the  gren- 
eral  manager  of  the  company,  it  coald 
make  no  difference  in  this  case  whether 
his  election  was  legal  ornot.  His  author- 
ity as  general  manager  may  also  be  shown 
by  parol,  although  it  vran  confen-ed  at  a 
meeting  of  the  board  of  directors,  of  which 
minutes  were  kept  in  writing.  1  Beach, 
Corp.  181.  We  think  that  the  findings  of 
tbe  Judge  who  tried  tbe  case  that  Drew 
was  the  general  manager  of  the  J.  Stonts 
&  Hona  Live-stock  Company, and  that  the 
defendant  CockrcU  bought  thn  stallions  In 
good  faith,  are  fully  supported  by  the  evi- 
dence, and  do  not  think  It  necessary  to 
discuss  the  facts.  It  having  been  shown 
that  Cocltrell  bought  without  notice  of 
the  falling  and  insolvent  condition  of  the 
company  and  of  Drew's  purpose  In  mak- 
ing the  sale,  it  is  immaterial  whether  bis 
title  to  theptoperty  would  have  been  affect- 
ed by  such  notice  or  not,  in  case  he  had 
bad  notice;  this  being  a  suit  by  the  re- 
ceiver of  tbe  insolvent  company  to  avoid 
the  sale. 

Drew  should  not  have  been  dismissed  by 
the  court  on  his  pleading.  It  was  not  a 
disclaimer,  whatever  it  may  have  been 
called,  but  was.  In  effect,  a  denial  of  tbe 
plaintiff's  cause  of  action  against  him;  a 
special  defense  that  tne  sale  was  made  by 
blm  bona  Sde  as  the  agent  and  manager 
for  the  J.  Stone  &  Sons  Live-Stock  Com- 
pany ;  and  denial  that  It  was  for  the  pur- 
pose of  defrauding  the  said  company ;  and 
adisclalmerastothetitleat  thelnstltntlon 
of  the  suit.  A  disclaimer  should  be  abso- 
lute and  unqualified;  but  there  could  be 
no  disclaimer  in  this  rase.  But,  it  having 
been  concluded  that  there  was  no  cause  of 
action  against  Cockiell,  It  remains  to  de- 
termine whether  or  not  the  error  In  per- 
mitting Drew  to  be  dismissed  with  bis 
costs  was  material.  If  no  other  judgment 
could  have  been  rendered  against  him,  it 
would  be  immaterial.  There  could  be  no 
cause  of  action  against  Drew,  ordinarily, 
for  the  sale  of  the  horses  as  for  a  conver- 
sion, If  he  bad  the  right  to  sell  them ;  but 
the  plaintiff  alleged  that  he  was  the  bailee 
for  the  comi)any,  and  "that  said  James 
Drew  on,  to-wlt.  May  21, 1886,  wrongfully, 
unlawfully,  and  fraudulently  converted 
said  property  to  his  own  use,  and,  with 
intent  to  defraud  said  company,  wrong- 
fully, nnlawfully,  and  fraudulently,  and 
pretendingly,  conveyed  said  property  to 
said  defendant  Alex.  Cockrell,  to  whom 
alt  of  which  was  well  known;  and  that 
said  Drew  and  said  Cockrell  have  and  do 
nnlawfnlly  detain  possession  of  said  prop- 
erty, and  have  converted  same  to  their 


own  use,  and  relam  to  deIlT«r  huim  to 
plaintiff.  ^  The  value  of  each  of  the  stall- 
lons  was  alleged,  and  each  was  specifleal- 
ly  described.  As  the  bailee  of  the  stall- 
ions, and  a  director  of  the  company.  Drew 
was  a  trustee  of  tbe  property,  and,  in  the 
absence  of  special  exceptions,  we  think 
that  the  allegations  in  the  petition  are 
sufilcient  to  charge  blm,  as  trustee,  with 
a  fraudulent  conversion  of  the  horses  to 
his  own  ase;  and,  although  the  sale  to 
Cockrell  was  valid,  Drew  sboald  be  held 
to  an  account  to  the  plaintiff,  as  receiver 
of  the  company,  for  such  damages  as  it 
may  have  sustained  by  reason  of  bin  ac- 
tion in  the  sale  of  the  property  by  him,  it 
being  shown  that  he  had  converted  the 
proceeds  thereof  to  his  own  ase.  There  is 
a  prayer  for  general  relief  which  woold 
authorize  snch  judgment.  As  trustee  of 
the  property  for  the  company  and  its  cred- 
itors, be  shonld  be  held  to  account  for  tbe 
g'roperty,  and  whatever  defenses  he  niny 
ave  may  be  heard  on  another  trial.  We 
think  that  the  judgment  of  the  court  be- 
low should  t>fl  nfflrmed  as  totbe  defendant 
Cockrell;  but  as  to  the  defendant  Drew  it 
should  be  reversed,  and  the  cause  remand- 
ed for  another  trial. 

Pkr  Curiam.  Affirmed  as  to  defendant 
Cockrell.  and  reversed  as  to  defendant 
Drew,  and  remanded,  as  per  opinion  of 
commission  of  appeals. 


COCKRKI.L.  V.  UURllS. 

(Supreme  Court  qf  Texai.    Jan.  23, 1899.) 

HOMBSTKin — AnVBRSB  POSSBSSIOH — filOHTB  OT 

Widow. 

1.  Three  years'  adverse  possession  of  a  home- 
stead, by  one  holding  for  tbe  children  of  a  de- 
ceased intestate  owner,  will  not  bar  the  rig^ht  of 
the  widow  to  her  life-interest  of  one  third. 

2.  A  permanent  abandonment  bv  •  wife  of 
her  husband  prior  to  his  death,  without  Just 
cause,  is  a  good  defense  by  the  heirs  in  an  action 
by  her  to  recover  land  as  a  homestead. 

Error  from  district conrt,  Dallasconnty. 

Action  by  L.  J.  Cockrell  against  J.  H. 
Curtis  to  recover  possession  of  land. 
Plaintiff  brings  error  from  a  judgment  for 
defendant.    Reversed. 

W.  L.  McDonald,  for  plaintiff  In  error. 
Couiabes  A  &aao,  for  defendant  In  error. 

Henrv,  J.  This  salt  was  brought  by 
the  plaintiff  In  error  for  the  possession  of 
a  tract  of  land  in  Dallas  county  contain- 
ing 146  acres,  alleged  to  be  tbe  separate 
property  of  plaintiff's  deceased  husband 
and  her  homestead.  The  plaintiff  claimed 
tbe  whole  tract  as  a  homestead,  and  an 
Undivided  Interest  of  one-third  as  heir  of 
her  husband.  The  defendant  pleaded  tbe 
statute  of  limitations  of  three  years,  and 
also  that  he  held  possession  of  the  land 
for  children  of  the  deceased  husband  of 
plaintiff  by  a  former  marriage,  and  that 
the  plaintiff  did,  several  months  before 
the  death  of  her  husband,  without  cause 
and  contrary  to  his  will,  permanently 
abandon  and  live  apart  from  him,  and 
that  she  never  afterwards  discharged  her 
marital  duties  to .  him.  The  conrt  sus- 
tained an  exception  filed  by  plaintiff  to  this 
plea    of  abandonment.     Th*  cause 
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tried  by  tba  eoort  without  a  Jury,  and  the 
Judse  filed  tbe  tollowlnK  conclosions  ot 
fact:  "This  salt  waa  Inatitated  on  the  6tb 
day  of  May.  1880.  The  defendant  was  then 
in  actual,  peaceable,  and  adverse  posses- 
sion ot  tbe  land  in  controrersy,  boldiufr 
tbe  same  for  himself  and  tbe  other  cbildreu 
of  Wesley  Coekrell,  deceased,  as  heirs  of 
Wesley  Coekrell,  and  had  so  held  said 
land  fur  more  than  three  years  prior  to 
the  instltatlon  of  this  suit,  and  during 
all  of  said  time  plaintiff  had  actual  notice 
of  said  adverse  poHsession."  Tbe  con- 
clusion of  law  was  that  "plaintiff's  action 
was  barred  by  tbe  statute  of  limitation 
of  three  years."  Judgment  was  accord- 
ingly entered  for  tbe  defendant.  As  Wes- 
ley Coekrell  died  Intestate,  bis  surviring 
wile  (the  plaintiff)  inherited  a  Ilte-intprest 
of  one-third  In  bis  estate.  Tbe  defendant 
neither  bad  title,  nor  color  of  title,  to 
tliat  interest,  and  tbe  statute  of  limita- 
tions of  three  years  has  no  application 
whatevertothecase.  This  requires  the  re- 
versal of  the  Judgment  upon  the  plaintiff's 
appeal.  Tbe  defendant  In  error  assigns 
error  upon  tbe  Judgment  sustaining  plain- 
tiff's exception  to  his  plea  of  abandonment. 
We  think  that  theconrt  erred  In  sustaln- 
Ing  tile  exception.  From  the  record  be- 
fore us,  it  appears  that  the  plaintiff  is 
entitled  to  the  poBsesslon  and  one  ot  the 
entire  tract  as  a  homestead,  onlpss  she 
bad  forfeited  it  by  a  volDntary  and  unex- 
cueed  abandonment  of  her  husband  before 
bis  death.  In  the  opinion  or  thlR  cnart  In 
the  =asfl  of  Newland  v.  Holland,  45  Tex. 
589,  It  Is  said:  "That  a  wife  who  volun- 
tarily, and  without  any  Just  and  reason- 
able cause,  abandons  and  separates  her- 
self from  her  husband,  and  continues,  in 
wanton  disregard  of  her  duties  as  a  wife, 
to  lire  separate  and  apart  from  him  at  the 
time  of  bis  death.  Is  estopped  and  pre- 
cluded from  claiming  the  homeatead 
rights  given  by  the  constitution  and 
statutes  to  the  surviving  wife,  is  not  now 
an  open  question  in  this  court."  See 
Sears  ▼.  Sears,  45  Tex.  557.  The  Judgment 
is  reversed,  and  the  cause  Is  remanded. 


AoBTiN  ▼.  Cameuon  et  al. 

^Bupnm*  Court  iff  Texu.    J»a  88, 1899.) 
Vi:fCB — Dbath  bt  WsoNOFni.  Act. 

1.  An  action  to  recover  for  a  death  oansed  by 
tbe  negligent  omission  of  another  is  not  an  ac- 
tion for  a  "trespass,"  within  the  meaning  of 
Bev.  Ekt.  art.  1196,  subd.  8,  providing  that,**  where 
the  fonndation  of  tlte  action  is  some  crime, 
offenae,  or  trespass"  tor  which  a  civil  action  In 
damages  will  lie,  the  suit  may  be  brought  in  the 
connty  where  *ach  crime,  offense,  or  trespass 
was  "committed. "  Bicker  v.  Shoemaker,  (Tex. 
Bnp.)  lA  S.  W.  Rep.  616,  followed. 

a.  An  action  against  persons  operating  a 
ferry  for  a  death  caused  by  their  omissions  and 
groaa  nagHgenoe  in  not  provldlDg  sate  approaches 
and  fastenugs  for  their  ferry  cannot  be  sus- 
tained as  an  action  for  an  "offense, "  under  suoh 
statute,  unless  It  is  affirmatively  alleged  in  the 
petition  that  defendants  acted  in  person,  and 
not  by  agents. 

Appeal  from  district  court.  Mills  eoonty. 

Action  by  U.  P.  Austin  against  Will- 
lam  Cameron  ft  Co.  to  recover  for  a 
death  alleged  to  have  been  caused  by  de- 
tendanta'   nesUgence.     Plaintiff    appeals 


from  a  Judgment  dlsmissiag  tbe  action  tor 
want  of  Jurisdiction.    Affirmed. 

FlAher^  Ward  and  A7/fson  A  Rnetor,  for 
appellant.  Alexander  &  Winter,  for  ap- 
pelleea. 

Oainbs,  J.  This  suit  was  brought  by 
the  appellant,  in  behalf  ot  himself  and  of 
other  parties  having  an  interest,  to  recover 
of  appellees  damages  for  tbe  death  ot  bis 
wife  and  child.  The  defendants  were  al- 
iMfed  tu  be  partners  composing  the  Arm  of 
^Killiam  Cameron  &  Co.,  and  to  be  resi- 
dents of  McLennan  connty.  Tbe  suit  was 
Instituted  in  Mills  county.  The  defend- 
ants claimed  tbe  privilege  ot  being  sued  in 
the  county  of  their  residence  by  a  special 
exception  to  the  petition.  The  exception 
was  sustained,  and  the  suit  was  dismissed. 
The  plaintiff  excepted  to  the  action  of  the 
court,  and  now  assigns  tbe  ruling  as  er- 
ror. Tbe  facts  alleged  in  the  petition  as 
grounds  for  the  action,  briefly  stated,  are 
in  substance  as  follows :  That  ths  dolend- 
auts  were  operating  a  ferry  at  a  crossing 
upon  the  Lismpasas  river,  where  It  is  the 
dividing  line  between  Mills  and  San  Saba 
counties,  as  leasees  of  a  corporation  duly 
organiaed  and  authorized  to  maintain  a 
ferry  at  that  place;  that  the  plaintiff,  for 
the  purpose  of  crossing  the  stream,  ap- 
proached It  with  a  two-horse  wagon,  which 
contained  his  wife  and  children ;  that  at 
the  solicitation  and  request  ot  defendants 
he  drove  his  team  down  tbe  hank  tor  the 
purpose  of  entering  the  ferry-boat;  but 
that,  when  the  horses  had  got  upon  the 
boat,  the  rope  by  which  It  was  attached 
to  tbe  land  broke,  and  caused  the  wagon 
to  be  precipitated  into  the  river,  and  the 
wife  and  child  of  the  plaintiff  to  be 
drowned.  It  was  alleged  the  rope  became 
rotten  through  the  negligence  of  the  de- 
fendants; that  they  had  negligently  failed 
to  make  safe  approaches  and  seam  fasten- 
ings, so  that  the  passage  of  the  river  could 
be  effected  with  safety;  and  that,  notwith- 
standing that,  they  undertook  to  ferry  the 
wife,  children,  wagon,  and  horses  across 
the  stream,  and  thereby  caused  the  Injury 
for  which  the  plaintiff  auea.  The  negli- 
gence in  the  particulars  complained  of  is 
alleged  to  be  gross,  and  it  is  also  alleged 
that  the  death  of  tbe  wife  and  child  was 
caused  by  reason  of  the  evil  acts  and 
omissions  and  gross  negligence  of  the  de- 
fendants; but  no  wllltnl  acts  are  averred, 
except  the  request  to  cross  the  river,  and 
the  undertaking  on  part  of  defendants 
to  ferry  the  plaintiff,  with  his  wagon, 
team,  and  family,  over  the  stream.  The 
question  is:  Does  tbe  action  fall  wltbln 
the  eighth  exception  to  the  general  rule  ot 
the  statute,  which  provides  that  "no  per- 
son who  is  an  inhabitant  of  this  state 
shall  be  sued  out  of  tbe  count.v  in  which 
be  has  bis  domicile, "  except  in  certain  spe- 
cific cases?  Thatexeeptlon  provides  that, 
"where  tbe  fonndation  of  tbe  action  is 
some  crime,  offense,  or  trespass  for  which 
a  civil  action  in  damages  will  lie, "  the  suit 
may  be  brought  in  tbe  county  where  sncb 
crime.  o06nBe,or  trespass  was  committed. 
Appellant  contends  only  that  the  action 
set  op  In  the  petition  Is  a  "treepass," 
within  the  meaning  of  the  section.  Tbe 
brief  ot  tbe  appellees  is  In  answer  only  to 


Digitized  by 


Google 


438 


SOUTHWESTEBK  BEFOBTBB,  YoL.  18. 


(Tax. 


that  contention.  That  question  we  do 
not  regard  as  an  open  one  in  tbiii  coort. 
We  hare  recently  conaidered  the  queatlon 
in  two  caaee.  Hill  v.  Kimball,  76  Tex. 
210,  13  S.  W.  Rep.  59;  Bicker  t.  Shoe- 
maker. (Tex.  Sup.)  16  tS.  W.  Rep.  ff4S.  The 
former  case  save  na  much  trunble,  and 
waa  held  under  consideration  for  a  long 
time.  The  diSlculty,  however,  waa  not 
mainly  upon  the  question  of  venue.  But 
apon  that  question  we  held  that  the 
word  "  trespass, "  as  used  in  the  statute 
under  consideration,  was  notluTended  to 
be  taken  In  its  strictest  technical  sense, 
but  that  It  embraced  also  suits  which 
were  known  to  the  common  law  as  "ac- 
tions of  trespass  on  the  case. "  The  latter 
caHe  (Bicker  v.  Shoemaker)  more  nearly 
resembled  the  case  before  us.  In  that 
case,  as  In  this,  the  cause  nf  action  was 
founded  upon  an  omtssiun  to  do  a  duty, 
and  not  upon  an  act  committed,  and  we 
there  held  that  the  foundation  of  the  suit 
was  not  a  trespass,  as  that  word  la  used 
In  the  statute  under  consideration.  In 
the  opinion  then  delivered  we  deemed  It 
proper  to  define  the  meaning  of  the  word 
more  accurately  than  wasdonein  the  case 
first  cited,  and  to  qualify  some  expressions 
found  in  the  former  opinion.  We  see  no 
Kood  reason  for  departing  from  the  rule 
laid  down  In  RIcker  v.  Hboemaker,  and  It 
is  decisive  upon  the  proposition  that  the 
cause  of  action  set  forth  in  the  opinion 
before  us  is  not  a  trespass  in  the  sense  in 
which  that  word  Is  employed  in  that  ar- 
ticle of  the  Revised  Statutes  which  pre- 
scribes the  ven  ue  of  suits  against  an  in- 
habitant of  the  state  who  has  a  domicile 
In  a  particular  county.  The  court  below 
did  not  err  In  so  holding. 

It  has  occurred  to  us,  however,  the  facts 
alleged  In  the  petition  may  possibly  show 
an  offense  within  the  meaning  of  that 
word  as  used  In  the  exception  in  the  stat- 
ute. It  has  been  held  that  "offense,"  as 
there  used,  means  an  offense  punishable 
by  law.  If  the  defendants,  under  the 
facts  alleged,  conld  be  held  gnllty  of  any 
offense,  It  would  be  of  negligent  homicide. 
That  question  we  do  not  consider  It  nec- 
essary to  decide,  though  we  may  say  we 
have  very  grave  doubts  whether  the  facts 
alleged  constitute  that  offense,  as  deflned 
in  our  Penal  Code.  But,  however  that 
may  be,  It  does  not  appear  by  the  petition 
whether  the  defendants  did  the  acts  alleged 
by  themselves  in  person  or  by  agents.  It 
Is  true  that  it  is  averred  that  they  solicit- 
ed the  platntllT  to  cross  the  river,  and  un- 
dertook to  ferry  his  wagon  and  team, 
with  bis  family,  over  the  stream.  But 
under  these  averments  It  would  have  been 
competent  for  the  plaintiff  to  prove  upon 
the  trial  that  in  soliciting  the  plaintiff 
they  acted  through  agents.  Such  Is  the 
legal  effect  of  the  averments,  and  they  ad- 
mit of  the  constroction  either  that  the 
acts  complained  of  were  acts  performed 
by  the  defendants  In  person,  or  that 
they  were  performed  by  their  agents. 
Now,  there  can  be  no  accomplice  to  the 
offense  of  negligent  homicide,  (Pen.  (.'ode, 
art.  86;)  and  hence,  if  the  acts  complained 
of  were  the  acts  of  deteudants' ferryman 
or  other  agent,  they  are  not  gnilty  of  the 
oftenae,  even  abould  It  be  admitted  that 


the  petition  shows  an  oftenae  committed 
by  any  one.  A  party  cannot  be  deprived 
of  bis  right  to  be  sued  in  the  county  of 
domicile  by  a  petition  which  does  not 
bring  the  case  clearly  within  some  one  of 
the  exceptions  speciUed  in  the  atatnte. 
Upon  exception  to  a  pleading,  doabtful  al- 
legations are  construed  against  the  plead- 
er. If  the  plaintiff  had  d<>8lred  to  show 
that  the  defendants  had  committed  an 
offense,  with  a  view  to  giving  Jurisdiction 
to  the  district  court  of  Mills  county,  he 
should  have  averred  afflrmativeiy  that 
the  defendants  acted  In  person,  and  not 
by  agents.  It  may  be  that  the  evidence 
would  not  have  accorded  with  the  allega- 
tion. Counsel  for  appellant  iii  fact  have 
not  contended  that  the  venue  could  be 
sustained  upon  this  ground.  They  have 
filed  an  able  brief  and  argument  in  sup- 
port of  the  proposition  that  the  cause  of 
action  alleged  was  a  trespass  In  the  sense 
of  the  statute,  but  have  not  ralHcd  the 
point  that  the  allegation  of  the  petition 
showed  a  penal  offense.  There  wHa  no 
error  in  sustaining  the  exception  to  the 
petition,  and  the  judgment  is  therefore 
affirmed. 


Barber  v.  Citt  or  East  Dallas. 
(Supr«m«  Court  cS  Ttsuu.    Jan.  96,  ISM.) 
MnmoiFAL  Corporations  —  Coxsouo atioh  —  As- 
scMFTioN  or  "Dbbts"— Dahaobs  fob  Torts. 
Act  April  8,  1889,  repealing  the  obarter  of 
Bast  Dallas,  and  annexing  Its  territ<U7  to  the 
city  of  Dallas,  provides  (section  4)  that  the  Ut- 
ter shall  pay  all  the  latrful  debts  of  the  former, 
field,  that  the  word  "debts"  includes  a  liability 
for  damages  resulting  from  the  torUoas  acts  of 
the  municipal    offloers  in    removing  a   private 
dwelling  and  tearing  down  a  feuoe   preparatory 
to  taking  the  land  for  a  public  street. 

Commissioners*  decision.  Section  B.  Ap- 
j>eal  from  district  court,  Dallas  county. 

Action  by  C.  C.  Barber  against  the  city 
of  East  Dallas  for  damages  for  unlatvrnlly 
removing  a  dwelling-house  and  tearing 
down  bis  fence.  Heard  below  on  motion 
to  make  the  city  of  Dallas  a  party  defend- 
ant. The  motion  was  overruled,  and  the 
suit  was  abated.  PltUntiff  appeals.  Re- 
versed. 

Robt.  B.  Capera,  for  appellant.  A.  P. 
WoMeaerait  and  M.  Trice,  for  appellee. 

Oarrbtt,  p.  J.  When  this  case  was 
called  for  trial,  November  21, 1R90,  the  at- 
torney for  the  defendant,  the  city  nf  East 
Dalian,  suggested  that  since  the  institu- 
tion of  the  suit  the  charter  of  the  defend- 
ant had  been  repealed  by  the  legislature 
of  the  state  of  Texas,  and  that  Its  terri- 
tory had  been  annexed  to  the  city  of  Dal- 
las by  an  act  approved  April  3.  1SS9, 
which  took  effect  January  1, 1890;  that 
since  that  time  the  defendant  corporation 
had  not  existed,  but  had  wholly  ceased, 
and  all  of  its  territory  had  been  added  to 
the  city  of  Dallas;  that  by  the  terms  of 
said  act  of  the  legislature  all  the  property 
of  the  defendant  corporation  hod  been 
vested  in  the  city  of  Dallas,  and  since  said 
time  defendant  had  no  means  to  pay  any 
debt,  and  no  power  to  sue,  or  be  sued; 
and  that  the  cause  should  be  dismissed 
or  new  parties  compelled  to  be  made. 
Upon  tbla  snggestiou,  ttaa  plaintiff  moved 
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the  court  to  grant  htm  leave  to  make  the 
city  of  Dallas  party  defendant,  on  the 
KTunnd  that  the  territory  formerly  em- 
braced in  the  city  of  East  Dallas  had 
been  annexed  to  and  incorporated  Into 
the  city  of  Dallas,  and  that  the  act  of 
the  leKifllatare  repeallnK  the  cbartpr  of  the 
city  of  East  Dallas,  and  incorpurating  the 
territory  thereof  in  the  city  of  Dallas, 
made  the  latter  liable  for  the  lawful  debt 
of  the  city  ol  East  Dallns,  and  to  grant 
bim  a  continuance  tnr  the  purpose  of  male- 
InK  the  city  of  Dallas  party  defendant. 
Plaintiff's  cause  of  action,  as  shown  by 
hlH  petition,  was  for  damai;ee  occasioned 
by  the  acts  of  the  olttcprs  and  agents  of 
defendant  in  entering  upon  the  premises 
of  the  plaintiff,  and  moving  the  dwelling- 
house  thereon  sltnated  from  the  front  to 
the  rear  end  of  the  lot,  tearing  down  his 
fence,  and  seeking  to  take  a  portion  of  the 
front  of  the  lot  for  public  pnrposes. 
There  was  a  prayer  tor  injunction  to  re- 
strain the  delendant  and  its  agents  from 
further  molesting  said  property,  unless 
compensation  should  t>e  made;  and  an 
order  was  made  by  the  Judge  in  chambers 
temporarily  restraining  the  defendant, 
as  prayed.  The  damages  sought  to  be 
recovered  are  for  the  injuries  in  moving 
the  dwelling-house  and  tearing  down  the 
fence,  and  not  for  the  portion  of  the  lot 
Bonght  to  be  taken.  It  Is  disclosed  by 
the  answer  of  the  defendant  that  the 
property  was  sought  to  be  taken  for  the 
pnrposes  of  a  street.  The  act  of  the  leg- 
islature was  submitted  to  the  court  by 
both  parties,  and  agreed  to  be  considered 
as  a  part  of  the  record.  It  was  the  opin- 
ion of  tba  court  that  the  suit  should  be 
abated  as  to  the  city  of  East  Dallas,  and 
that  this  action,  beiug  for  damage  for 
ao  alleged  tort,  and  not  for  debt,  conid 
not  now  He  against  the  city  of  Dallas; 
and  the  court  refused  to  grant  plaintiff 
leave  to  make  the  city  of  Dallas  a  party 
defendant,  and  to  grant  a  contlnuonce  for 
that  purpose,  and  abated  the  suit;  to 
whicb  the  plaintiff  excepted,  and  gave  no- 
tice of  appeal,  and  has  brought  the  case 
bera  for  revision. 

No  assignment  of  error  bas  been  filed, 
but  the  error,  If  any,  is  apparent  upon  the 
face  of  the  record;  and  the  Judgment  as 
entered  by  the  court,  with  the  aid  of  the 
plaintitTs  petition  showing  the  tacts  con- 
stituting his  canse  of  action, fully  presents 
the  question,  which  is  the  liability  of  the 
city  ot  Dallas  tor  the  damage  to  plaintiff's 
property  done  by  the  city  of  East  Dallas. 
"No  person's  property  shall  be  taken,  dam- 
aged, or  destroyed  for  or  applied  to  public 
nse  without  adequate  compensation  being 
made,  unless  by  the  conseut  of  such  per- 
son." Const.  1876,  art.  1,  S  17.  By  the  act 
of  the  defendant  in  its  attempted  appro- 
priation ot  a  portion  of  the  plaintiff's 
property  lor  a  street,  which  was  a  public 
use.  plaintiff's  property  was  damaged, 
and  the  defendant,  by  the  terms  of  the 
constitution,  became  liable  for  whatever 
damage  the  property  may  have  sustained, 
and  this  liability  was  existing  at  the  time 
the  act  of  the  legislature  repealing  the  de- 
fendant's charter,  and  Incorporating  its 
territory  into  the  city  of  Dallas,  took 
effect.    H^  ssetiop  4  of  said  act  it  was  pro- 


vided "that  the  city  of  Dallas  shall  as- 
sume and  pay  all  ot  the  lawful  debts 
which  may  exist  against  the  city  ot  East 
Dallas  at  the  time  this  act  shall  go  into 
effect. "  The  power  of  the  legislature  to 
make  this  provision,  unless  restrained  by 
special  constitutional  provisions, — and 
there  is  no  such  restriction  in  the  consti- 
tution,—Is  clear  and  ample.  1  Dill.  Mnn. 
Corp.  173;  Id.  (  68,  note  2;  Id.  {}  185. 186. 
The  transaction  out  of  which  the  defend- 
ant's liability  grew  was  one  within  the 
general  power  of  the  city  to  open  streets, 
and  would  Imply  a  corporate  liability  If 
the  constitution  had  not  created  it  in 
special  terms.  Although  In  the  nature  of 
a  tort,  the  liability  is  a  fixed  one,  growing 
ont  of  the  exercise  ot  powers  conferred  up- 
on the  defendant  by  Inw,  and  although 
the  law  prescribed  the  manner  in  which 
property  may  be  condemned  and  taken 
for  the  nse  of  a  street.  The  failnre  of  the 
defendant  to  follow  the  method  pointed 
ont  by  law  does  not  change  its  liability 
tor  whatever  damage  the  plaintiff's  prop- 
erty may  have  Rustalnnd,  for  a  municipal 
corporation  becomes  liable  for  damages 
when  Its  agents  or  oflScers,  under  its  au- 
thority or  direction,  commit  a  trespass 
npon,  or  take  possession  ot,  private  prop- 
erty without  complying  with  Its  charter 
or  the  statute.  2  Dill.  Mun.  Corp.  {  il71. 
In  common  parlance  the  word  " debt "  is 
sometimes  nsed  to  denote  any  kind  of  a 
Just  demand,  and  has  been  differently  de- 
fined, owing  to  the  subject-matter  ot  the 
statutes  In  which  it  has  been  used ;  and 
while  ordinarily  it  imports  a  sum  ot  mon- 
ey arising  npon  a  contract,  express  or  im- 
plied. In  its  more  general  sense  it  means 
that  which  one  person  is  bound  to  pay  to  or 
perform  for  another.  6  Amer.  &  Eng.  Enc. 
Law.  "Debt,"  1257.  The  use  of  the  word 
In  the  act  repealing  the  charter  ot  East 
Dallas,  and  incorporating  its  territory  in- 
to the  city  of  Dallas,  Is  in  its  general 
sense;  and  Its  evident  meaning  Is  to  in- 
clude all  obligations  to  pay  money, 
whether  arising  from  contrart  or  implied 
by  law,  as  a  compensation  tor  damages 
tor  property  "taken,  damaged,  or  de- 
stroyed for  or  applied  to  public  nse,"  wi''h- 
in  the  meaning  ot  the  constltntlou.  We 
are  ot  the  opinion  that  the  liability  ot  the 
city  ot  East  Dallas  existing  on  .lannary  1, 
ISSH),  for  the  damages  to  the  property  of 
plaintiff,  was  such  a  liability  as  wonld  be 
within  the  meaning  of  the  word  "debt"  as 
used  in  the  act  ot  the  legislature,  and  that 
the  city  of  Dallas  became  answerable  to 
the  plaintiff.  Therefore  the  ct»urt  erred  in 
holding  otherwise.  The  Judgment  of  the 
court  below  should  be  reversed,  and  the 
cause  remanded  for  further  proceeding. 

PrrCdbiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  ot  appeals. 


ScoTTisu  Union  &  Nat.  Ins.  Co.  r.CLAKcmr. 

(Supreme  Count  qf  Textu.  Jan.  26, 1S93.) 
Fibs  Isiubangb — Fboofs  or  Loss — Waiyhb. 
The  fact  that  the  aj^eat  and  adjuster  of  s 
fire  insnrance  company  appear  upon  the  premises 
after  a  fire,  and  oommeDce  an  examination  as  to 
the  amount  of  the  damatce,  does  not  oonstltnte  a 
waiver  ot  the  strict  proofs  of  loss,  whnitbs  corn- 
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pany  conttnnonsly  insists  thereon,  and  npoo  hav- 
ln«;  an  appraisement  In  accordance  with  the 
terms  of  tne  policy. 

CoDiiuiaHlaneni'  declRion.  Section  A. 
Appeal  from  district  conrt.  Dallaa  county. 

Action  by  C.  H.  Clancey  aealnst  the 
Scottish  Union  &  National  Insurance  Com- 
pany upon  a  fire  Inaurance  pulley.  Ver- 
dict and  Judgment  for  plalntiD.  Defend- 
ant appeals.    Reversed. 

Cmitford  &  Crawford,  for  appellant. 
A.  E.  Cowart  and  Wm.  P.  ElUson,  for  ap- 
pellee. 

HoBBT,  P.  J.  The  appellant  Issued  to 
appellee  a  policy  of  insurance  on  March 
27,  1884,  for  $1,000,  on  certain  groods,  de- 
scribed theruin,  and  store  fixtures,  con- 
tained in  a  brick  store  in  the  city  of  Dal- 
las. On  May  12,  1884,  while  the  policy 
was  in  force,  the  property  insured  was  de- 
stroyed by  fire.  This  suit  was  broui^bt 
on  July  26, 1884.  The  answer  pleaded,  In 
substance,  that  the  suit  was  prematurely 
broufrbt;  that  the  loss  was  not  payable 
until  60  days  alter  proofs  of  loss  had  been 
furnlRhed  :  that  no  such  proofs  were  made; 
and,  further,  that  an  appraisement  of  the 
loss  was  demanded  by  tbe  appellant, 
which  tbe  policy  authorized,  and  which 
appellee  declined  to  comply  with.  Plain- 
tiff below  pleaded  that  the  defendant  had 
waived  proofs  of  Ions  and  appraisement 
of  the  damages  by  a  partial  adjustment  of 
tbe  damage  through  its  agent.  The  trial 
resulted  in  a  verdict  for  appellee  for  the 
sum  of  f  1,410.44.  Tbe  defendant  prose- 
cutes this  appeal,  and  assigns  error. 
.  The  question  which  is  decisive  of  tbe 
case  is  whether  the  compliance  with  tbe 
■tipulations  in  the  policy  relating  to  tbe 
proof  of  loss  by  tbe  assured,  and  the  de- 
mand for  an  appraisement  of  the  property 
destroyed,  were  waived  by  appellant. 
Tbe  policy  provided  that  "in  case  of  loss 
tbe  assured  shall  give  Immediate  notice 
thereof,  and  shall  render  to  the  company 
a  particular  account  of  said  loss,  under 
oath,  stating  the  time,  origin,  and  cir- 
cumstances of  the  Are;  the  occupancy  of 
tbe  building  insured,  or  containing  the 
property  Insured ;  other  insurance,  if  any, 
and  copleH  of  all  policies;  the  whole  value 
and  ownership  of  the  property,  aud  the 
amount  of  loss  or  damage,— and  shall 
produce  the  certificate,  under  seal,  of  a 
magistrate,  notary  public,  or  commis- 
sioner of  deeds  nearest  tbe  place  of  the 
fire,  and  not  concerned  In  the  loss  or  re- 
lated to  the  assured,  stating  that  be  has 
examined  the  circumstances  attending  the 
loss,  knows  tbe  character  and  clrcnm- 
stances  of  the  assured,  and  verily  believes 
that  tbe  assured  has,  without  fraud,  sus- 
tained loss  on  tbe  property  insured  to  the 
amount  claimed  by  the  assured."  The 
pollc.T  also  provided  that  "loss  or  dam- 
age to  property  partially  or  totally  de- 
stroyed, unless  tbe  amount  of  said  loss  or 
damage  is  agreed  upon  between  the  as- 
sured and  the  company,  shall  beappralsed 
by  disinterested  and  competent  persons, 
one  to  be  selected  by  this  company  and 
one  by  the  assured,"  etc.  The  report  of 
the  appraisers,  it  was  provided,  should 
be  in  writing  and  under  oath,  and  consti- 
tute a  part  of  tbe  proots  required,  and  un> 


til  such  proofs  were  produced  the  Iom  waa 
not  to  become  due  and  payable. 

That  tbe  parties  entering  into  a  con- 
tract containing  tbe  foregoing  stipula- 
tions are  bound  by  tbe  same  is  well  set- 
tled. Unless  fraud,  accident,  or  mistake  is 
shown,  the  agreement  to  ascertain  tbe 
amount  of  the  loss  in  tbe  manner  ex- 
pressed In  the  contract  has  been  repeated- 
ly held  to  be  valid  as  a  condition  preced- 
ent to  the  right  of  tbe  plaintiff  to  sue 
and  recover.  Insurance  Go.  v.  Clancy,  71 
Tex.  10.  8  S.  W.  Rep.  630,  and  cases  cited. 
The  proofs  of  loss  furnished  by  the  appel- 
lee to  the  company  consisted  of  a  paper 
with  the  followluK  caption:  "Inventory 
of  C.  H.  Clancey.  Stock  Taken  May  28th. 
1884. "  This  is  followed  by  three  pages  nf 
items  of  goods,  aggregating  about  f  3,125. 
Tills  is  sworn  to  before  a  notary  public  in 
Dallas  county:  the  affidavit  stating  that 
the  three  and  one-half  pages  contained  a 
full,  complete,  and  correi^t  list  of  the  sever- 
al articles  belonging  to  said  Clancey,  dam- 
aged and  destroyed  by  fire  in  the  store- 
room No.  612  Main  street,  Dallas,  on  May 
12,  1884.  Sworn  to  May  29, 1884.  Tbe  in- 
ventory furnished  by  tbe  plaintiff  to  tbe 
company  possessed  so  few  of  the  features 
of  the  proof  of  loss  required  by  the  policy, 
and  was  so  plainly  Inadequate  as  such, 
that  the  conrt  properly  instructed  tbe 
Jury  that  it  was  not  snfliclent  for  that 
purpose  unless  waived  by  the  company. 
Tbe  plaintiff,  therefore,  must  have  ob- 
tained the  verdict  on  tbe  ground  that  the 
defendant  waived  tbe  proof  of  loss  and  de- 
mand for  apprnlsement.  Hence,  as  we 
have  said,  the  only  qucHtlon  to  be  deter- 
mined Is  whether  there  was  such  a  waiver 
established  by  the  evidence.  Tbe  facts  re- 
lied on  as  showing  a  waiver  are  that  ap- 
pellant's agents  and  tbeir  adjuster,  Coch- 
ran, visited  the  store  of  appellee  after  tbe 
fire,  and,  in  the  language  of  appellee,  they 
"started  to  appraise  somethings, — made 
some  progress  with  the  appraisement," 
when  tbe  appellee  found  "It  was  not  go- 
ing satisfactory,  and  quit."  Cocbran.  the 
adjuster,  after  examining  some  of  the 
goods,  offered  appellee  $850.  Appellee 
states  that  they  had  assessed  the  damages 
on  about  $G00  worth  of  goods  at  $207. 
when  bpsnw  he  would  not  get  a  fair  ad- 
justment, and  quit.  There  Is  no  contro- 
versy as  to  the  fact  that  the  demand  was 
made  by  the  appellant  for  an  appraise- 
ment In  accordance  with  tbe  stipulation 
in  the  contract  on  the  goods  not  already 
agreed  on  as  amounting  to  $204.  Appel- 
lant and  appellee  selected  the  appraisers, 
and  the  agreement  for  appraisement  wa» 
prepared,  when  appellee  concluded  to  see 
his  attorney,  which  he  did,  and  upon  his 
return  declined  to  sign  tbe  agreement  or 
agree  to  It.  The  appellee  testifies  that, 
after  the  attempt  to  adjust  the  loss,  he  de- 
livered the  inventory  mentioned  to  Mr. 
Erving  as  proof  of  loss,  with  the  state- 
ment that,  If  appellant  failed  to  settle 
with  him,  he  would  sue.  It  was  in  evi- 
dence that  tbe  company  demanded  proof 
of  loss  in  accordance  with  tbe  require- 
ments of  tbe  policy,  and  appellee's  testi- 
mony shows  that  be  declined  and  refused 
to  accede  to  the  demand  for  an  appraise- 
ment.   It  is  a  well-koowa  principle  in  this 
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class  o(  cases  that  the  acta  relied  on  aa 
conatitutinK  a  waiver  should  be  aoch  an 
lire  reaHonably  calculated  to  make  the  as- 
sored  believe  that  a  coiupUance  nn  his 
part  with  the  stlpalatlons  provtdlnsr  the 
mode  of  proof  ot  loss,  and  regulating  the 
appraisement  of  the  damage  done,  Is  not 
desired,  and  that  it  would  be  of  no  effect 
if  observed  by  biin.  It  cannot  be  said,  in 
the  face  ot  the  proofsho  wing  that  proof  of 
Ions  -was  Insisted  on  by  the  company,  and 
that  it  was  endeavoring  to  ascertain  the 
amount  of  damages  done  by  the  fire  tu  the 
goods  of  the  appellee,  that  this  indicated 
an  intention  or  desire  to  dispense  with  the 
▼ery  requirements  Inserted  In  the  policy 
for  the  purpose  of  enabling  the  company 
to  arrive  at  this  loss.  The  facts  in  tbiscase 
show  ttaat  there  wan  no  waiver  ot  the 
stipnlatlonR  In  the  policy  relating  to  proof 
of  loss  and  appraisement  ot  the  property. 
They  show,  on  the  other  hand,  that  ap> 
pellants,  tbrougb  their  agents  and  adjust- 
er, were  endeavoring  to  ascertain  the 
amount  of  damage.  While  the  appellee 
declined  to  comply  with  the  conditions  In 
the  policy,  on  which  alone  his  right  tu  re- 
cover depends.  Vfe  think  both  nsalgn- 
mentfl  are  well  taken,  and  tbat  the  Judg- 
ment staoold  lie  reversed  and  the  cause  re- 
manded. 

PcB  Curiam.    Reversed  and  remanded, 
as  per  opinion  of  commlaslon  of  appealM. 


Golf,  C.  &  S.  F.  Ry.  Co.  v.  Hefner. 
(Sviprtme  Count  cf  Ttaat.    Jan.  96, 1893.) 

BVIDBHO— FLOWAGB  OV  LANni— DAMAOBt — CbBD- 
IBILITT  or  WiTXESSBS. 

1.  In  an  action  for  damages  tx>  lands  from 
the  overflotr  of  a  rlvar  it  was  error  to  admit  the 
opinicms  of  witnesses  that  the  overflow  was 
caused  by  a  raiiroad  embaokmeut,  when  It  ap- 
peared tbat  they  bad  little  familiarity  with  the 
river,  the  raio-falls,  and  previous  overflows,  and 
that  their  kaowledseof  the  embanlcment,  as  com- 
pared with  the  width,  fall,  and  volume  of  water 
in  the  rivar,  was  meager  and  indefinite. 

%.  Theembankment  having  been  rebnilt,  after 
the  flood,  with  additional  openings  for  the  pas- 
sage of  water,  and  no  overflow  having  since  oo- 
cnrred,  it  was  error,  in  the  absence  of  injury  to 
the  surface  of  the  soil,  to  allow  the  Jury  to  give 
damages  for  permanent  injury  merely  upon  the 
opinions  of  witnesses  that  the  additional  open- 
ing would  prove  inanlBcient  to  carry  off  the  water. 
Possible  future  injuries  sliould  have  been  left  to 
fnture  actions. 

a.  A  witness  having  testified  tbat  the  land 
was  practically  worthless  after  the  overflow,  it 
was  proper,  as  a  test  of  his  credibility,  to  inquire 
aa  to  the  price  of  certain  adjacent  lands,  sold  by 
him  about  two  years  after  the  overflow. 

4.  It  was  error  to  permit  a  witnesa  to  testlfv 
tliat  when  tlie  railroad  employes  were  reconstmet- 
Ing  the  embanlcment  and  trestle  after  the  ove^' 
flow  be  told  them  they  were  not  putting  them 
high  enongh,  and  tbat  they  would  probably  cause 
farma  to  be  overflowed.  Such  testimony  was  ir- 
relevant, and  tended  to  create  prejudice. 

Commissioners'  decision.  Hection  B. 
Appeal  from  district  court,  Dallas  county. 

Action  by  Roliert  Hepner  against  the 
Onlf,  Colorado  &  Banta  Fe  Railway  Com- 
pany to  recover  damages  tor  a  flowage  of 
lands.  Verdict  and  Judgment  for  plaia- 
tifl.    Defendant  appeals.    Reversed. 

Ziesire.  Sbepard  it  Miller,  for  appellant. 
CoumbM  Jt  Qmuo,  for  appellee. 


Garrrtt,  p.  J.  Robert  Hepner,-  a» 
plaintiff,  brought  this  suit  In  the  district 
court  of  Dallas  county  May  4,  1888, 
against  the  Gnlt,  Colorado  &  Santa  Fe- 
Railway  Company  as  defendant,  to  re- 
cover damages  for  the  overflow  of  a  tract 
of  six  acres  ot  land,  belonging  to  the 
plaiutllt,  situated  in  the  Trinity  River 
bottom,  about  one  mile  west  ot  the  city 
of  Dallas.  He  alleged  that  the  overflow 
was  caused  by  an  embankment  made  by 
the  defendant  across  the  bottom  land  ot 
the  river  below  plalntilt's  tract  in  the  con- 
struction of  Its  railway  across  the  river, 
which  embankmenthad  insufficient  outlet* 
for  the  flow  ot  the  water,  and  in  the 
apring  of  18S4  and  18i<5  caused  the  plain- 
tiff's land  to  be  overflowed,  resulting  in 
the  destruction  of  his  crops,  fruit  trees, 
etc..  and  in  permanent  Injury  to  the  value 
of  the  land.  The  case  was  tried  March  8, 
1888,  and  resulted  In  a  verdict  and  Judg- 
ment tor  the  plaintiff,  from  which  the  de- 
fendant has  appealed. 

Appellant  complains  of  error  in  the 
court  below  in  the  admlnsion  of  evidence, 
in  the  charge  of  the  court  as  to  the  meas- 
ure ot  damages,  and  the  refnsal  of  the 
conrt  to  give  the  special  instructions  re- 
quested by  defendant  as  to  the  proper 
measure  of  damages,  and  that  the  verdict 
is  contrary  to  the  pvldence  as  to  the  cause- 
ot  the  overflow.  Plaintiff's  tract  of  land 
is  about  one  mile  west  ot  the  city  of  Dal- 
las, across  the  Trinity  river  from  the  city, 
and  la  In  the  second  bottom  of  the  river, 
as  distinguished  from  the  first  or  low 
bottom,  which  Is  about  three-fourths  of 
a  mile  wide,  and  is  often  overflowed  by 
the  water  from  the  river;  but  plaintiff's 
land  was  not  snbjoct  to  overflow.  De- 
fendant constructed  its  railway  acrOsa 
the  river  about  three  miles  below  plain- 
tiff's tract  of  land,  and  In  doing  so  bnllt 
a  high  embankment  across  the  bottom. 
Dnring  the  overflow  of  1886  a  large  por- 
tion of  this  embankment  was  washed 
away  by  the  flood,  and  was  rebnilt  by 
the  company  with  much  larger  openings 
for  the  passage  of  the  water.  There  had 
been  no  overflow  of  the  land  since  1886 
up  to  the  time  of  the  trial. 

Witnesses  for  the  plain  tiff.  A.  P.  Lang- 
ston,  F.  Shuback,  P.  8.  Browder,  and 
himself,  were  permitted  to  testify,  over 
the  objection  ot  the  defendant,  that  in 
their  opinion  the  overflow  ot  the  land 
was  caused  by  the  embankment  of  defend- 
ant across  Trinity  river.  This  testimony 
was  objected  to,  because  the  witnesses 
were  not  shown  to  be  in  posseseion  ot 
such  facts  with  reference  to  the  width  of 
the  river,  the  depth  of  the  water,  the  flow 
therein,  the  height,  length,  and  general 
character  of  the  obstruction,  and  the 
number  and  aiae  of  the  outlets  for  the 
water  therein,  as  would  tumisb  snfflcient 
foundation  for  their  opinion.  Hepner 
showed  that  he  had  bought  his  land  in 
188.^.  He  testified  that  he  had  never  seen 
any  overflow  In  the  river  before  1884,  ex- 
cept from  the  east  side,  and  only  two  on 
the  west,— those  ot  1884  and  1886;  that  he 
was  pretty  well  acquainted  with  the  lo- 
cation of  the  country  between  his  land 
and  the  embankment  on  the  east  side  of 
the  river,  but  on  the  west  bad  examined 
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the  embankment  aboot  two  or  three 
we<>k8  before  the  trial,  and  looked  at  the 
oi>enlngB,  and  had  been  ap  and  down  the 
rlrer  occnalonally.  He  bad  passed  over 
the  embankment  once,  either  In  1882  or 
1H83,  but  bad  not  been  down  to  it  airaln 
until  Jnst  before  the  trlul.  The  embank- 
ment was.  In  bis  Judgment,  about  tbr«e- 
fourths  of  a  mile  long.  He  had  never 
measured  the  beigbt  of  t lie  embankment, 
and  did  not  measure  the  width  of  the 
bridge  and  trestle  openings.  Did  not 
know  bow  wide  the  river  was  at  the 
bank,  nor  across  where  his  land  was.  He 
was  not  at  the  croigsing  during  either 
overflow,  and  did  not  see  the  high-water 
mark  on  the  bank  or  at  the  bridge. 
Langston  had  never  seen  any  overflow, or 
noticed  the  ground  on  the  west  side,  until 
18H5,  and  had  never  seen  one  on  the  west 
side  except  one  of  1885,  but  had  seen  a  good 
many  overflows  from  the  east.  He  made 
no  investigation  at  the  time  of  the  over- 
flow as  to  Its  cause,  and  did  not  examine 
defendant's  embankment.  He  had  never 
seen  it  but  once,  which  whs  a  considerable 
time  afterwards.  Had  been  np  and  down 
the  river  bottom,  and  bad  known  the 
river  H  or  15 years,  but  had  been  acquaint- 
ed with  the  west  side  only  about  3  years 
at  the  time  of  the  trial.  I^appused  the 
embankment  was  about  three-quarters 
of  a  mile  in  length.  Thought  it  stood 
solid  on  the  webt  side  of  the  river,  with 
the  exception  of  one  small  opening,  about 
large  enough  for  a  wagon  to  pass 
through.  Supposed  that  on  the  east  side 
the  company  bad  left  considerably  more 
space  than  there  was  at  the  time  of  the 
overflow.  The  space  was  originally  sev- 
eral hundred  yards  on  that  side.  He  did 
not  know  how  far  It  was  down  to  the 
bridge..  Did  not  examine  high- water 
marks  below  the  bridge.  Did  not  take 
into  consideration  the  width  of  the  bot- 
tom in  estimating  what  caused  the  over- 
flow, and  did  not  know  its  width  at  the 
bridge.  Could  not  say  how  far  a  five-foot 
dam  would  back  the  water  up  stream, 
and  did  not  know  what  the  tall  was  from 
his  and  plaintiff's  lands  down  to  tbe  em- 
bankment. Mr.  Weeks,  an  engineer,  ran 
some  levels  and  made  some  surveys,  but 
witness  did  not  go  with  him  ail  the  way. 
Did  not  notice  the  high-water  mark  on 
the  trees.  Had  paid  no  attention  to  any 
old  high-water  marks.  Shuback  said  he 
was  faniiliar  with  tbe  general  course  of 
the  river.  He  was  not  down  on  the  river 
during  the  overflow,  but  stood  on  the 
Texus  &  Pacific  Railway  dump,  and 
looked  at  It.  This  was  up  the  river  from 
plaintiff's  land.  Browder  was  never  at 
the  embankment  until  after  the  overflow. 
Supposed  it  was  a  mile  in  length,  and 
could  only  guess  at  its  height,  which  he 
supposed  was  between  20  and  25  feet. 
Was  pretty  well  acquainted  with  the 
country  on  the  banks  of  the  Trini*'y  In  the 
neighborhood  of  Dallas.  His  recollection 
was  that  the  embankment  came  up  to 
the  river  bank  on  each  side.  The  trestle 
or  opening  there  was  aliout  26b  yards 
long.  There  wer°  probably  other  small 
openings;  did  not  know  exactly.  Knew 
that  there  was  a  considerable  dump  there. 
Reckoned  that  the  bridge  was  about  lUO 


feet  long.  He  did  not  go  down  to  see 
the  water  during  the  overflow,  as  be  lived 
above  the  Texas  &  Pacific  banks,  and  was 
cut  otT  by  it.  He  saw  tbe  height  of  tbe 
water  all  the  way  down,  but  had  not  ex- 
amined any  marks  on  tbe  river  below. 
Did  not  know  the  width  of  the  bottom. 
Could  not  state  the  length  of  tbe  open- 
ings in  tbe  bank,  nor  what  the  fall  of  the 
river  was. 

Opinions  of  witnesses  may  be  given  In 
evidence,  although  they  are  not  experts 
in  tbe  particular  science  about  the  matter 
of  inquiry,  if  the  witnesses  give  at  the 
same  time  the  facts  npou  which  their  opin- 
ions are  based;  but,  In  order  to  render 
such  evidence  competent,  the  facts  must 
appear  to  be  such  as  would  enable  them 
to  arrive  at  an  intelligent  opinion  with  re- 
spect to  the  subject.  In  Hallway  Go.  v. 
Klaus,  64  Tex.  293,  which  was  an  action 
tor  damage  resulting  from  an  overflow, 
alleged  to  have  been  caused  by  tbe  defect- 
ive construction  of  a  bridge  overastream, 
the  plaintiff  was  permitted  to  prove  by 
several  witnesses  that,  in  their  opinion, 
the  opening  of  the  bridge  was  not  large 
enough  to  permit  the  passage  of  the  drift. 
It  as  shown,  however,  that  these  witness- 
es had  lived  many  years  near  the  stream, 
and  were  familiar  with  the  usual  rain-fall 
of  the  region.  They  stated  that  after 
heavy  rains  torrents  of  water  rushed 
down  tbe  channel,  bearing  timber,  trees, 
and  drift  in  great  qnantities.  Their  opin- 
ion, in  connection  with  tbe  facts  testified 
to  by  them,  was  held  to  be  competent  evi- 
dence. We  do  not  think  that  the  facta 
testified  to  by  the  witnesses  whose  opin- 
ions were  objected  to  in  this  case  were 
sufl9cient  to  make  their  opinions  as  to  the 
cause  of  the  overfiow  of  any  value.  They 
were  not  shown  to  be  familiar  with  the 
river,  the  rain-falls,  and  p'vvious  over- 
flows, and  were  possessed  of  very  little  in- 
formation with  respect  to  tbe  width  and 
fall  of  the  river,  and  the  facts  with  respect 
to  the  embankment  that  would  make  it 
tlie  cause  of  the  overflow.  We  think  that 
the  court  erred  in  [lermltting  these  wit- 
nesses to  testify  as  to  their  opinions  of  tl^e 
cause  of  tbe  overflow.  The  objection  ob- 
tains also  lo  tbe  opinion  of  tbe  witness 
Langston  that  tbe  outlets  In  defendant's 
embankment  were  not  sufficient  to  carry 
oft  the  water.  Railway  Co.  t.  Bron- 
sard,  69  Tex.  622,  7  S.  W.  Rep.  874;  Half  t. 
Curtis,  68  Tex.  642,  5  S.  W.  Rep.  451 ;  Bridge 
Co.  V.  Cartrett.  75  Tex.  629, 18  S.  W.  Rep. 
8;  Mining  Co.  v.  Fraaer,  130  D.  S.  620,  9 
Sup.  Ct.  Rep.  065. 

The  question  as  to  the  measure  of  dam- 
ages Is  presented  by  the  second,  seventh, 
and  eighth  asslg:nments  of  error.  Plain- 
tiff's witnesses  were  permitted  to  testify 
as  to  the  value  of  tbe  land  in  1886,  first, 
without  the  overflow,  and  without  the 
defendant's  embankment,  and  then  to 
state  what  the  value  of  the  same  was  aft- 
er tbe  overflows  of  1884  and  1885, and  with 
the  defendant's  embankment  across  the 
"Trinity  river  as  it  was  reconstructed. 
This  testimony  was  objected  to  because  it 
did  not  tend  to  prove  the  true  measure  of 
damages,  and  there  was  no  testimony  to 
show  that  tbe  embankment,  after  Its  re- 
construction, was  aii,>lmpedlment  to  the 
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flow  of  the  water  In  the  river  to  such  an 
extent  as  under  any  circnmstanceRtocauae 
the  overflow  ot  plaintiff's  land.  And  up- 
on the  measure  of  damages  the  court  In- 
structed the  Jury:  "If  you  And  that  said 
embankment  Is  a  permanent  one,  and 
*hat  It  is  so  negligently  constructed  that 
it  will  cause  the  ordinary  rises  in  said 
river,  which  must  certainly  occur,  to  over- 
flow the  plaintiff's  land,  and  that  thereby 
said  land  Is  permanently  injured,  then  yon 
will  find  for  the  plaintiff  the  damages  he 
has  sustained  by  reason  of  said  permanent 
injury.  If,  upon  the  other  hand,  plain- 
tiff's land  Is  BO  situated  thatsatd  embank- 
ment can  only  cause  plaintiff's  land  to 
•  overflow  during  an  extraordinary  rise  in 
said  river,  then  the  damages  that  may  oc- 
cur to  plaintiff  by  reason  Kt  such  extraor- 
dinary rise  are  merely  speculative,  and 
cannot  be  recovered  by  plaintiff  in  this 
soit.  For  such  damages  defendant  could 
only  be  made  to  rospond  after  they  have 
actually  occuried."  This  charge  was  ob- 
jected to,  and  a  special  instruction  was 
requested,  which  limited  the  damages.  It 
the  Jury  shoold  believe  that  the  overflow 
was  actually  caused  by  the  defendant's 
embankment,  to  the  actual  cash  market 
valne  of  the  cropb  and  fruit  trees  de- 
stroyed as  they  stood  In  the  Held  at  the 
time  of  the  overflow.  If  the  injury  to  the 
land  was  a  permanent  one,  then  the  cor- 
rect measure  of  damages  would  be  the 
difference  in  the  valne  of  the  land  as  it 
was  inuncdiately  before  the  overflow  and 
immediatel.v  after,  provided  the  overflow 
was  caused  by  the  defendant's  embank- 
ment. The  witnesses  were  permitted  to 
testify  as  to  what  the  value  was  without 
the  overflow  and  without  the  embank- 
ment, and  then  what  it  was  after  the 
overflow,  and  with  the  embankment  as  It 
was  reconstructed.  But  an  examination 
of  the  testimony  will  show  that  there  had 
been  nu  overflow  since  1H8.5,  and  that  ap- 
peared tu  have  been  a  very  destrurtive 
one.  At  thtit  time  a  portiouof  the  defend- 
ant's embankment  was  washed  away, 
and  was  arterwards  rebuilt.  When  it  was 
rebuilt,  additional  rpenings  were  left  In 
the  embankment,  and  it  and  the  bridge 
were  both  rained.  It  does  not  at  all  ap- 
pear from  the  evidence  that  the  land  was 
permanently  Injured ;  the  only  evidence  to 
that  effect  being  the  opinion  of  some  ot 
the  witneHses  that  the  openings  In  the  em- 
bankment, as  reconstructed,  were  Insuffi- 
cient to  let  the  water  pass  so  as  not  to 
subject  the  land  to  overflow  again.  There 
was  no  evidence  to  warranttheadmission 
of  the  testimony  objected  to  as  tu  the 
measure  ot  damages  tor  a  permanent  In- 
jury, nor  to  authorise  the  charge  of  the 
court  which  was  excepted  to,  although 
the  charge  may  have  been  proper  bad 
there  been  evidence  that  the  land  was  per^ 
manently  Injured.  As  there  was  no  evi- 
dence nt  injnry  to  the  surface  ot  the  land 
or  the  soil,  the  special  Instruction  request- 
ed by  the  defendant  should  have  been 
given.  Although  the  presence  of  the  de- 
fendant's embankment  might  have  the 
tendency  to  render  the  plnlDtlff's  land  less 
valuabJe  by  reason  of  its  supposed  liabili- 
ty to  overflow  un  account  of  the  ohstrnc- 
tloo  to  the  flow  ^f  the  water,  yet  this 


should  be  reasonably  certain  before  the 
plaintiff  should  be  allowed  to  recover  for 
a  permanent  Injury  to  the  land,  because 
he  would  otherwise  have  a  cause  ol  ac- 
tion against  the  defendant  tor  injury  to 
crops  and  soil  after  each  succesMive  over- 
flow. 

When  the  witness  Langstou  testified 
that  the  land  was  practically  worthlefs 
after  the  overflows  of  1884  and  1885,  with 
the  embankment  ot  defendant  as  then  con- 
structed. It  was  proper,  in  the  cross-ex- 
amination ol  the  witness  by  the  defend- 
ant, to  prove  by  him  the  price  of  four  lots 
ot  his  land,  which  iay  adjacent  to  the 
plaintiff's  land,  and  sold  by  him  In  the 
year  1887.  in  order  to  test  the  weight  and 
credibility  ot  his  testimony,  although  in 
a  proper  rase  tbs  value  ot  the  land  Just 
after  the  overflow  would  have  been  the 
proper  criterion;  and  it  was  error  In  the 
court  to  exclude  the  evidence.  The  court 
also  erred  In  permitting  the  witness  W.  C. 
Young  to  testify  that  be  told  the  employes 
of  defendant,  while  they  were  reconstrnct- 
ing  the  embankment  and  trestle  after  the 
overflow  ot  1886,  that  they  were  not  put- 
ting them  high  enough,  and  that  they 
would  lose  their  bridge,  aud  probably 
cauae  farms  to  be  overflowed.  This  testi- 
mony was  clearly  Irrelevant,  and,  as  con- 
tended by  appellant.  It  was  calculated  to 
create  a  prejudice  in  the  minds  of  the  Jury 
against  the  defendant  as  careless  and  re- 
gardless of  injnry  that  might  be  done  by 
its  embankment. 

Appellant's  tenth  assignment  of  error 
questions  the  snfflciency  ot  the  evidence  to 
sustain  the  verdict,  but,  in  view  of  the  fact 
that  the  case  must  be  reversed  for  errors 
already  pointed  out,  we  will  not  pass  on 
this  assignment.  It  is  our  opinion  that 
the  Judgment  ot  the  court  below  should 
be  reversed,  and  the  cause  remanded,  and 
we  so  report. 

Pkr  Curiam.  Reversed  and  remanded, 
as  per  opinion  of  commission  ot  appeals. 


Chbrryhombb  et  al.  v.  Cartbr.i 
(Supreme  Court  vf  Ttaeat.    April  20, 1888.) 

PlSACINO  UsUBr — VsKtriOATIOM. 

Under  Rev.  8t  art  2981,  providing  that 
"no  evidence  of  usurious  interest  shall  be  re- 
ceived on  the  trial  ol  anv  canae  anless  the  same 
shall  be  specially  pleaded,  and  verified  by  the 
aiBilavlt  of  the  party  wishing  to  avail  himself  of 
■uoh  defense, "  a  plea  of  usury  set  up  by  several 
co-defendants,  but  verified  by  one  who  refuses  to 
Join  in  It,  or  to  avail  himself  of  it,  is  bad. 

Appeal  trom  district  coart,  Montague 
county ;  F.  E.  Pinkb,  Judge. 

Action  by  E.  A.  Carter  against  J.  W. 
Cberryhomes  and  others.  Judgment  tor 
plaintiff.    Defendants  appeal.    Affirmed. 

atepbens,  Matlock  A  Herbert,  tor  appel- 
lants. C.  C.  Potter  and  Potter  A  Hughes, 
for  appellee. 

Wii.i.iB,C.  J.  This  cause  was  submitted 
to   the   Judge    below   tor   determination 

>  This  case,  filed  April  30,  1886,  ia  notr  pub- 
lished by  request,  with  others,  in  order  that  the 
Boathwestem  Reporter  nu^  cover  all  oases  la 
volume  00,  Texas  Reports. 
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upon  the  law  and  the  facta.  At  tbe  time 
of  submission  there  was  a  demnrrer  peod- 
InK  to  the  plea  of  usury  set  up  by  a  por- 
tion of  tbe  defendants.  The  Jnclge  passed 
upon  the  validity  of  this  plea,  amone 
other  matters  of  law,  and  held  that  It  was 
inRufflcient,  becanse  not  sworn  to  by  any 
one  wisbinK  to  avail  himself  of  the  defense 
of  usury.  This  answer  was  pleaded  by  all 
the  defendants  except  Cherryhomes,  as 
appears  from  tbe  statement  of  the  answer 
ItRelt.  It  was  sworn  to  by  Cherryhomes, 
who  not  only  did  not  ]oin  in  tbe  plea,  but 
refused  to  avail  himHclf  of  it.  The  statute 
is  peremptory  that  "no  evidence  of  nsarl- 
oas  interest  shall  be  received  on  the  trial 
of  any  cause  unless  the  same  shall  be  spe- 
cially pleaded,  and  verified  by  the  affi- 
davit of  the  party  wishing  to  avail  him- 
self of  such  defense."  Rev.  St.  art.  2981. 
Admitting  that,  under  articles,  the  affi- 
davit could  be  made  by  an  agent  of  the 
party  pleading  usury, yet  the  present  plea 
does  not  purport  to  have  been  made  by 
Cherryhomes  as  agent  for  his  co-defend- 
ants, and  there  is  no  presumption  of  law 
that  one  defendant  is  agent  for  the  others 
to  make  an  answer  in  which  he  does  not 
loin.  When  an  affidavit  Is  made,  in  the 
course  of  n  judicial  proceeding,  by  one 
person  in  behalf  of  another,  his  authority 
to  do  so  should  be  made  to  appear  in 
some  way  from  the  record,  or  it  will  not 
serve  in  the  place  of  the  oath  of  tbe  prop- 
er party.  The  statute  seems  designed 
for  case!)  like  the  prpsent,  where  some  of 
the  defendanta  would  defend  under  the 
uHury  law,  and  others  decline  to  do  so; 
but,  as  Cherryhomes  has  not  pleaded 
usury,  and  hence  could  not  defend  the 
suit  on  that  ground,  tbe  efleet  of  holding 
the  plea  valid  as  to  his  co-defendants 
would  be  to  allow  such  defendants  as  do 
not  make  tbe  oath  required  by  the  stat- 
utes toavail  themselves  of  the  defense,  and 
to  deny  it  to  tbe  one  who  had  supported 
it  by  his  affidavit.  We  think  the  court 
did  not  err  in  holding  the  plea  bad,  and, 
in  effect,  striking  out  tbe  evidence  received 
under  it;  and  the  Judgment  is  affirmed, 
without  passing  upon  tbe  other  causes 
assigned  by  the  judge  for  rendering  his  de- 
cision in  favor  of  the  plaintiff  below. 
Judgment  affirmed. 


Golf,  C.  ft  S.  F.  Bt.  Co.  r.  DoEtSBT.i 

(Supreme  Court  of  Texae.    April  iS7, 1886.) 
Injubibs  to  Empiats— Liabilities  of  Co-bm- 

PLOTIK— EXCBSSIVB  DaMAOBS. 

1.  A  switchman,  hired  and  paid  by  one  rail- 
road company  to  handle  and  couple  all  the  tralni 
and  cars  In  a  union  yard  jointly  used  by  his  em- 
ployer and  two  other  railroad  companies,  can 
recover  from  his  employer  for  Injuries  sustained 
while  coupling  tbe  cars  of  one  of  tbe  other  com- 
panies. 

S.  The  switchman  thus  employed  can  recover 
from  his  employer,  trhether  the  injuries  were  oo- 
casioned  by  the  defective  condition  of  the  cars 
of  the  other  company  alone,  or  whether  they  re- 
sulted from  the  defective  condition  of  the  oars, 
and  the  track. 

8.  Where  it  appears  that  plaintiff's  oollar- 

'Thls  cfwn,  filed  April  27,  1886,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Bouttawestem  Keporter  may  cover  sU  oases  In 
volume  66,  Texas  Reports. 


bone  was  broken,  hla  dhest  compressed,  Us  right 
arm  broken  in  four  places,  and  Uie  aibow  Joint 
crushed,  his  health  permanently  impalrad,  sod 
that  he  was  17  years  old  at  tbe  time  of  the  aoci- 
dent,  a  verdict  for  tl5.UOOwUl  not  be  set  asides* 
excessive. 

Appeal    from    district  court,   Tarrant 
county;  M.  D.  Priest,  Judge. 

A.  8.  Dorsey  sued  tbe  Gulf,  Colorado  & 
Santa  Fe  Railroad  Company  for  personal 
injuries  sustained  wbile  coupling  cars  in  a 
certain  railroad  yard  known  asthe'Dnlon 
Yard, "  -  at  Rosenberg  Junction.  By 
amendment,  plaintiff  made  the  Galreston, 
Harrlabarg  ft  San  Antonio  Railway  Com- 
pany a  co-defendant.  Tbe  yard  at  Rosen- 
berg Janction  was  jointly  used  by  the  two- 
defendant  companies  and  by  the  New 
York,  Texas  &  Mexican  Railway  Com- 
pany. Eacb  company  contributed  to  the 
maintenance  of  the  yard,  and  each  had  Its 
full  privileges.  Plaintiff  was  employed  as 
night  switchman  by  the  Gnlf.  Colorado  ft 
Santa  Fe  Company,  and  it  was  hla  duty 
to  act  for  all  tracks  and  trains  In  the 
union  yard.  Verdict  and  judgment  for 
plaintifi  against  the  Gulf,  Colorado  ft 
Santa  Fe  Railway  Company  tor  $15,000. 
Defendant  appeals.    Affirmed. 

Darts,  Betill  &  Rogers,  tor  appellant. 
Ball  &  McCurt,  for  appellee. 

RoBBRTSON.  J.  The  plaintiff,  when  In* 
jured,  was  In  tbe  employment  and  pay  of 
appellant.  He  was  coupling  cars  of  tbe 
other  defendant  on  a  part  or  tbe  yard 
originally  t>eIonging  to  that  defendant,  but 
be  was  doing  what  the  appellant  em- 
ployed him  to  do.  He  was  tbe  appellant's 
servant,  though  be  may  have  been  also 
tbe  servant  of  tbe  otber  defendant.  In 
Railway  Co.  v.  McClauaban,  reported  in  3 
Tex.LawBev.3iS4,  McClanahan,  in  loading 
a  train  belonging  to  another  company, 
wait  Injnred  by  a  defect  In  tbe  cars,  but 
bis  master  was  held  liable.  In  that  case 
the  train  was  on  the  master's  road,  bnt 
the  defect  was  not  in  the  road.  In  this 
case  tbe  defect  was  In  the  train  and  tbe 
track  of  the  other  defendant.  The  track, 
however,  formed  part  of  a  yard  uaed  In 
common  by  the  tbre«  companies  whose 
lines  Intersec  t  at  Rosen  berg.  One  com  pany 
fnmlahed  tbe  engine  cmw,  another  tbe 
fuel  for  the  engine,  and  the  plaintlir  was 
furnished  by  appellant,  all  for  the  service 
of  the  several  companies  in  cbn  union 
yard.  Every  part  of  the  yard  was  used 
in  manipulating  the  trains  of  each  com- 
pany as  tbe  occasion  required.  Neither  of 
the  defendants,  eacb  possessing  peculiar 
facilities  for  making  such  proof,  offered 
any  evidence  of  the  contract  between  the 
three  companies  respecting  the  common 
yard.  Their  duties  could  only  be  Inferred 
from  tbe  use  of  the  premises.  About  this 
use  there  was  no  conflict  in  the  evidence. 
The  track  on  which  the  plaintiff  was  in- 
jured, under  the  arrangement  between  the 
companies,  as  evidi^nced  by  the  use  made 
of  it,  was  as  much  controlled  and  owned 
by  appellant  as  by  the  other  defendant, 
to  which  it  originally  belonged.  In  Vary 
V.  Railway  Co.,  42  Iowa.  24«i,  it  did  not 
appear  whether  the  plaintiff  was>ln]ure<I 
on  the  road  of  the  delendant  or  of  the 
company  by  wblcb  he  was  en]plo>ed.    His 
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^nKageinent  waa  to  serve  both  companira, 
very  much  in  the  same  way  with  the  plain- 
tiff in  this  case,  and  it  was  held  that  he 
'Could  sue  either  or  both,  and  it  was  said : 
"This  principle  la  elementary,  and  needs 
DO  citation  of  caaea  in  its  support. "  That 
the  plaintiff  waa  employed  by  appellant 
to  work  lor  the  three  CumpanieB  Interest- 
ed In  the  union  yard,  that  the  entire  yard 
waa  used  by  tbesH  companies  in  common, 
and  that  the  plaintiff  was  Injured  while 
performing  the  duties  for  which  the  ap- 
pellant engaged  him,  were  proven  and  un- 
disputed facts.  The  coart  below  had  the 
right  to  asenme  them  to  be  true,  and  to 
advlHA  the  Jury  of  the  law  of  the  case  upon 
that  asaomption. 

The  court  does  not  Invade  the  province 
of  the  Jury  in  falling  to  submit  to  them  is- 
sues of  fact  upon  which  there  Is  proof 
upon  but  one  side,  and  upon  which  a  con- 
trary finding  would  be  wholly  unsupport- 
ed by  the  evidence.  There  is  really  no  is- 
ane  of  fact  in  thia  state  of  the  evidence. 

To  theae  uncontroverted  facts  the  court 
below  correctly  applied  the  law  in  the 
-charge.  Each  defendant  was  a  party  to 
the  negligence  of  the  other.  If  either 
could  relieve  Itaelf  of  the  duty  by  a  con- 
tract that  the  other  ahould  put  and 
keep  In  proper  condition  the  track  where 
plaintiff  waa  Injured,  no  such  contract 
was  proved.  Under  the  evidence,  the 
track  was  the  track  of  appellant  us 
well  aa  the  track  of  the  other  defend- 
ant. It  was  defective,  and  at  least  part- 
ly caused  the  plaintiff's  injury.  But  if 
the  track  was  safe,  and  the  injury  was 
«au8ed  solely  by  defects  in  the  cars  of  the 
other  defendant,  then,  on  the  authority  of 
the  Vary  Case,  both  defendants  were  lia- 
ble, and  the  appellant  could  also  be  h<>ld 
under  the  principle  of  the  McClanaban 
i-'ase.  The  appellant  is  the  last  of  the 
three  roasters  that  could  escHpe  liability. 
It  hired  the  plaintiff;  its  yard-master  di- 
rected his  labors.  Between  it  and  him  the 
relation  of  master  and  servant  was  creat- 
ed by  express  contract.  That  relation  be- 
tween him  and  the  other  companies  arises 
by  Inference  from  the  service  and  the  cod- 
neetiOD  of  the  companies  fnterae.  There 
Is  no  complaint  that  the  duties  of  the 
master  were  misstated  or  overdrawn. 
But  It  la  inaisted  that  the  appellant  waa 
not  the  plalntlff'a  master  at  the  time  of 
the  Injury.  The  plaintiff  was  doing  what 
tlie  appellant  employed  him  tt)  do.  The 
master  cannot  escape  his  liability  by  fix- 
ing liability  upon  another.  Both  are 
charge*  But,  under  the  facts  presented 
in  this  record,  the  plaintiff  was  the  servant 
of  all  tlie  companies  interested  In  the  union 
yard.  E^ch  of  them  owed  him  theduty  of 
a  master.  The  duty  and  the  liability 
would  be  delusive  if  at  one  moment  the 
employe  waa  the  servant  of  one,  at  an- 
other, the  servant  of  another;  here  in  the 
care  of  one,  and  there,  of  another ;  us  to 
the  track,  dependent  upon  one  company, 
aa  to  the  cars,  upon  another,  aa  to  the 
movemeiDt  of  the  engine,  upon  a  third. 
The  policy  which  reqnlrea  of  the  master 
ordinary  care  wonld  be  practically  with- 
out sanction.  U  the  servant's  remedy 
waa  bidden  in  such  a  labyrinth.  In  the 
case  of  Railway  Co.  v.  Dorsey,  reported  In 


4  Tex.  Law  Rev.  116,  each  of  the  companiea 
appeared  to  have  aeparate  and  distinct 
yards.  In  that  case  the  plaintiff  was  em- 
ployed to  serve  the  several  compauioa  In 
their  respective  yards.  It  was  held  that 
he  was  the  servant,  when  injured,  of  the 
one  In  whose  yard  he  waa  at  work.  In 
that  case  the  one  made  In  this  record  is 
hypothetlcally  stated  thus:  "It  is  not 
doubted  if  he  had  been  employed  by  ap- 
pellant ns  Its  switchman,  and  to  operate 
upon  ita  track  or  yard,  and  he  had  been 
directed  by  its  agent  to  perform  service 
upon  tlie  yard  and  with  the  cara  of  the 
other  company,  but  that  appellant  would 
be  liable  for  injuries  resulting  to  him  by 
reason  of  defects  In  the  track  or  cara  of 
the  other  company,  which  might  have 
been  known  or  remedied  by  the  exercise  of 
reasonable  care  and  diligence.  For,  in 
such  case,  being  the  servant  of  appellant, 
he  would  hare  the  right  to  rely  upon  it  to 
protect  him  against  auch  defects.  •  •  • 
But  that  la  not  the  caae  before  the  court. 
Here  Doraey  fully  understood  the  nature 
of  the  employment.  .  He  was  to  conple 
cara  and  perform  service  upon  each  of  the 
three  different  yards.  •  •  ••■  The  union 
yard,  for  all  Its  occasions,  belonged  to  the 
appellant.  The  liability  is  the  same  aa  if 
it  had  been  the  actual  owner  of  the  entire 
yard,  and  had,  for  conaideratlons  or  pur- 
poses not  disclosed,  required  its  servants 
to  couple  cars  and  manipulate  trains 
upon  the  yard  tor  other  companies.  But 
the  theory  of  liability  presented  by  the 
court  below  iu  the  charge,  and  approved 
by  this  court  aa  the  law  applicable  to  the 
facts,  la  that  the  plaintiff  was  the  servant 
cf  both  defendants;  each  owed  him  the 
duty  of  master;  the  duty  was  not  shared 
lM>tween  them,  but  Jointly  and  aeverally 
owed.  If  anything  waa  omitted  or  com- 
mitted that  ought  not  to  have  been,  both 
were  gall  ty  of  negligence  and  liable,  and 
each  was  guilty  and  liable. 

There  is  no  error  in  the  record,  and  the 
Judgment  should  be  affirmed  unless  the 
verdict  is  excessive.  No  rule  deserving 
the  name  hasyet  been  devised  by  which  the 
profession  or  this  court  can  satisfactorily 
determine  that  a  verdict  in  such  caaea  is 
too  amall  or  too  large.  What  ahockathe 
conscience  or  manlfeata  paMslon  or  prej- 
udice In  the  Jury  are  testa  too  elaatic  for 
practical  use  in  the  great  majority  of 
cases.  They  readily  dispose  of  rare  ex- 
tremes. But  the  cases  which  need  a  rule 
are  those  which  press  the  bounds  of  rea- 
son without  transgressing;  they  disturb, 
but  do  not  shock,  the  conscience;  voice 
a  severe,  but  not  nacessarily  an  enraged 
or  prejudiced.  Jury.  For  auch  findings 
we  have  no  safa  or  certain  measure. 
What  is  compensation  for  auch  an  injury 
is  ascertained  by  the  average  Judgment  of 
reasonable  \a«a.  Thia,  again,  is  generally 
best  determined  by  the  sworn  12  and  the 
presiding  Judge.  Tet  to  revise  their  Judg- 
ment is  a  part  of  the  Jurisdiction  aud  duty 
of  this  court.  The  Jury's  verdict,  ap- 
proved by  the  trial  Judge,  ia  potent  evi- 
dence of  the  general  average  Judgment  of 
men.  But  the  law  will  not  allow  ua  to 
accept  it  aaconclualve.  Our  opinion  may 
be  Invoked,  and  must  theube  pronounced. 
On  this   question  the  volume  provided 
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for  our  general  guidance  are  dumb  coun- 
Belors.  We  are  not  better  prepared  tor 
JudKloR  what  is  a  proper  verdict  in  such 
case  tban  any  well  qualifled  Juror;  our 
facilities  for  learning  the  general  opinions 
of  men  are  not  as  great.  Yet,  as  tbe  law 
stands,  we  must  revise  tbe  decision  of  13 
intelligent  men.  Their  estimate,  while 
not  conclusive,  is  persuasive.  It  will  not 
beset  aside  unless.  In  tbe  conscientious  dis- 
charge of  the  duty  to  revise  it,  it  cannot 
receive  the  assent  of  the  court.  The  ver- 
dicts as  large  as  this  for  such  injury  which 
have  been  reviewed  here  ha  ve  been  reversed, 
but  not  solely  on  the  ground  of  excess.  In 
this  case  there  Is  no  otber  error.  The 
cause  was  fairly  submitted  to  the  }ury. 
The  verdict  was  for  915,000.  The  plain- 
tiff's collar-bone  was  broken,  his  chest 
compressed  between  tbe  cars,  his  right 
arm  was  broken  in  two  places  above  and 
two  places  below  the  elbow,  aud  tbe 
elbow  Joint  was  crushed.  Though  hut  17 
years  of  age  when  injured,  he  weighed 
more  then  than  at  the  trial,  more  than  2 
years  later.  His  sufferings  were  intense 
and  long  continued ;  his  health  is  prob- 
ably impaired  for  life,  and  bis  life  itself 
shortened.  Tbe  ase  of  his  arm  Is  neces- 
sarily, in  a  large  measure,  destroyed.  But 
the  verdict  is  nevertheless  very  large.  The 
court  has  hesitated  in  reaching  a  conclu- 
sion.   Tbe  Judgment  is  affirmed. 


Lrehan  y.Wheblicu.i 

(Srxpreme  Court  of  Texas.    April  80, 1886.) 

RSTBRSAt,  ON  Apfbal — Pbocbsdinob  Bblow. 

Where  the  supreme  court  reverses  a  Judg- 

ment  of  the  district  court  on  the  ground  that  it 

had  no  Jurisdiction,  and  directs  the  district  oourt 

to  strike  the  case  from  its  docket,  a  Judgment  by 

the  district  court  dismissing  the  case  and  giving 

defendant  costs  is  erroneoas.     The  case  must 

simply  be  stricken  from  tbe  docket. 

Appeal  from  dlstrlctcourt,  Fannin  coun- 
ty; D.  H.  Scott,  Judge. 

I.  M.  Leeman.  as  administrator  of  E.  W. 
Watson,  sued  Peyton  Wheeler  for  f 300,  for 
tbe  conversion  of  10,000  pounds  of  seed 
cotton.  Before  trial  the  county  court 
was  vested  with  Jurisdiction  ol  cases  in- 
volving less  than  f5(M).  The  case  was  tried 
in  the  district  court,  and  plaintiff  recov- 
ered fl27.60.  Defendant  appealed,  and 
the  supreme  court  reversed  the  Judgment, 
and  directed  the  district  court  to  strike 
the  case  from  Its  docket.  The  district 
court,  instead  of  simply  striking  the  case 
from  its  docket,  adjudged  that  plaintiff 
take  nothing  by  his  suit,  and  that  defend- 
ant recover  costs.  From  this  Judgment 
plaintiff  appeals.    Reversed. 

Evans  &  Evana,  for  appellant.  Rlcbard 
B.  Semple,  for  appellee. 

Statton,  J.  As  ruled  on  the  former  ap- 
peal, this  cause  was  properly  transferred 
from  the  district  to  the  county  court.  As 
the  case  then  stood,  it  was  one  of  which 

■This  case,  filed  April  80,  1886,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Sonthwestem  Rraorter  may  cover  all  cases  in 
voltmu)  00,  Texas  Beporta. 


tbe  county  court  had  Jurisdiction  to  try, 
and  was  one  over  which  the  district  court 
could  not  reacquire  Jurisdiction,  unless 
civil  jiirisdiction  was  taken  from  tbe  coun- 
ty court  of  the  county  under  the  provis- 
ions of  the  constitution,  or  unless  the 
county  Judge  was  dlsqualifled  to  try  tb& 
case.  Neither  of  these  causes  for  remand- 
ing the  cause  to  tbe  district  court  existed; 
and,  when  returned  to  the  dtstricc  court. 
It  should  have  beeu  simply  stricken  from 
its  docket.  This  and  more  was  done;  for 
the  district  court  adjudged  that  tbe  plain- 
tiff take  nothing  by  his  suit,  that  defend- 
ant go  hence  without  day,  and  that  be  re- 
cover of  the  plaintiff  all  costs.  This  was 
in  effect  a  final  Judgment,  disposing  of  the- 
merits  of  the  cause,  and  was  rendered  by 
the  district  court  when  it  had  no  Jurisdic- 
tion to  make  any  order  in  the  case  other 
tban  to  strike  it  from  its  docket.  W» 
have  no  power  to  inquire  into  tbe  action 
of  the  county  court.  In  which  it  deter- 
mined that  it  bad  no  Jurisdiction  of  tbe 
case.  If  there  was  error  in  that.  It  must 
be  corrected  through  tbat  court,  or 
through  a  review  of  its  Judgment  by  the 
court  of  appeals.  The  Judgment  of  tbe 
court  below  will  be  reversed  and  causo 
remanded,  with  instructions  tbat  the  case 
bedismlssedfroro  Its  docket,  at  tbe  cost  of 
the  appellee.    It  is  so  ordered. 


Gates  v.  Sparkman  et  at.* 

(Supreme  Court  of  Texxu.    April  80, 1886.) 

Dismissal  op  Appkai.— DsFxcrrva  Pabtiss. 

Wnere  Judgment  is  rendered  for  several 

defendants,  against  all  of  whom  the  same  relief 

is  sought,  an  appeal  not  perfected  as  to  all  of 

defendants  must  be  dismissed. 

Appeal  from  district  court.  Wise  coun- 
ty; P.  E.  PiNBB.  Judge. 

Action  by  Charles  D.  Gates  against  L.  C. 
Sparkman  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Dismissed. 

Boffsett  &  Green  and  Cr&ne  &  Treoeb- 
ard,  for  appellant.  Potter  <ft  Hagbea,  tor 
appellees. 

Stattun,  J.  The  record  shows  that  th» 
Wise  Couuty  Coal  Company,  a  private  cor- 
poration, was  made  a  defendant  in  this 
action,  and  that  relief  was  sougbt  against 
It,  as  well  as  the  other  parties  defendant, 
of  such  character  that  the  same  could  not 
be  given  without  affecting  all  the  defend- 
ants alike  in  this  respect.  It  further  aii- 
pears  that  a  judgment  was  rendered  in 
favor  of  all  the  defendants,  and  yet  no  ap- 
peal was  perfected  as  against  the  defend- 
ant corporation.  The  Judgment  is  an  en- 
tirety, and  this  court  will  not  revise  It 
until  all  the  parties  defendant  arebrougtat 
before  it.  Such  a  Judgment  in  favor  of 
many  defendants  cannot  be  appealed  from 
by  piecemeal.  Tbe  appeal  attempted  in 
this  case  must  therefore  bedismlssed.  It  i» 
so  ordered. 


*Thls  case,  filed  April  80,  1880,  ia  now  pnb- 
lished  by  request,  with  others.  In  <ader  that  tli» 
Soothwestem  Reporter  may  cover  aU  cases  ia 
volume  66,  Texas  Reports. 
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Keenrr  et  al.  v.  Mobh.i 

KSutprtme  Cowrt  of  Texas.    Kay  4, 188&) 

Paktitio!!— Salb  of  Land— LiABiUTT  vox  Rbntb 
— Costs. 

1.  Under  Rev.  St.  arts.  84M,  8479,  84IJ0,  pro- 
viding that  in  partition  proceedings  conuuis- 
^oners  to  make  partition  shall  be  appointed,  and 
that  the  land  may  be  sold  only  in  case  they  re- 
peal that  a  fair  division  cannot  be  made,  a  decree 
in  partition  directing  the  sale  of  the  land  without 
i^ipointing  commissioners  is  erroneons. 

2.  A  judgment  against  one  of  the  co-tenants 
in  poasession  of  the  land  for  rents  to  accrue  after 
the  judgment  in  partition,  and  down  to  its  tloal 
eztscution,  is  erroneous. 

S.  Where  it  does  not  appear  by  allegation 
or  proof  that  one  of  the  co-tenants  is  contesting 
the  rights  of  Uie  other  parties  to  the  partition 
proceedings,  it  is  error  to  render  judgment 
against  him  for  costs. 

Appeal  from  district  court.  Hays  county ; 
H.  TeicHMUELLKB,  Jud{;e. 

Suit  for  partition  by  DnS  Mobs  against 
Josepb  Keener  and  othera.  Judgment  for 
partition  and  sale  of  tbe  land.  Keener 
appeals.    Reversed. 

HatcIilBon  J(Aose,  for  appellant.  Wood, 
Fisber  &  Ford,  for  appellee. 

TViLUB,  C.  J.  Tlie  decree  rendered  In 
this  canse  recites  that  It  appeared  from 
the  pleadings  and  evidence  that  the  prop- 
erty BouKht  to  be  partitioned  was  not 
susceptible  of  division  among  tbose  enti- 
tled to  distributive  lnt<^resta  therein,  and 
for  that  reason  tbe  court  ordered  a  sale 
of  the  property,  and  a  distribution  ot  tbe 
proceeds  of  sale  among  tbe  several  part 
owners  thereof.  There  was  no  appoint- 
ment of  commissioners  to  make  partition 
of  tbe  property,  as  reijulred  by  statute. 
Rev.  St.  Hrt.  3469.  This  proceeding  isstat- 
ntury,  and  tbe  judgment  for  a  sale  of  the 
land  suaght  to  be  partitioned  is  author- 
ised only  in  the  event  that  the  commis- 
sioners report  to  tbe  court  that  a  fair  and 
equitable  division  of  the  rnni  estate  to  be 
divided,  or  some  part  thereof,  cannot  be 
made.  Rev.  St.  art.  S479.  The  statute 
goarantles  to  each  party  Interested  in 
tbe  proceeding  the  right  to  file  objections 
to  thin  report  of  tbe  commissioners,  and 
to  have  the  issue  as  to  its  correctness 
tried  as  in  other  cases.  Rev.  St.  art.  H480. 
<>f  this  right  the  appellant  was  deprived 
in  this  case,  as  no  report  was  made.  It 
is  no  answer  to  this  to  ssy  that  be  coold 
have  naade  bis  objections  to  a  sale  of 
the  land  for  partition  upon  trial  of  the 
canse.  That  Is  not  tbe  time  at  which  tbe 
statute  said  he  must  make  them,  and  he 
was  entitled  to  all  the  Indulgence,  In  this 
respect,  allowed  by  tbe  statute.  The 
statute  not  intendlngtbattheseobjectlons 
shoold  be  made  before  the  commissioners' 
report  was  returned  into  court,  and  as 
this  coold  not  be  done  until  a  decree  fixing 
tbe  rlgbts  of  the  parties  had  been  entered, 
be  was  not  bound  to  appear  before  tbe 
entry  of  tbe  decree,  if  he  had  no  objection 
to  tbe  interest  of  tbe  parties  being  fixed 

'This  case,  iUed  Hay  4,  1886,  is  now  published 
by  request,  with  others.  In  order  that  the  Houth- 
westem  Reporter  ni^  mver  all  oases  la  Tolane 
as,  Texas  Reports. 


In  accordance  with  the  prayers  of  his 
adversaries.  He  might  have  been  willing 
that  tbe  plaintiff  and  his  co-defendants 
should  recover  the  amounts  of  land 
claimed  by  them,  and  yet  not  willing  that 
tbe  whole  lot  should  be  sold  for  partition. 
If  HO,  the  oroper  time  for  him  to  object  to 
an  order  of  sale  was  when  It  should  be 
recommended  in  the  report  of  tbe  comrais- 
sloners.  Admitting  that  the  answer  ot 
L.  M.  and  G.  C.  Reed  notified  bim  that 
they  would  ask  Judgment  for  u  sale  of  tbe 
land  for  the  purposes  of  partition,  (which 
we  do  nut  decide,)  It  did  not  give  him  no- 
tice that  this  judgment  would  be  asked 
out  of  due  order,  and  without  a  compli- 
ance with  the  requirements  of  the  stat- 
ut<>;  on  the  contrary,  tliat  answer  must 
be  taken  as  averring  a  fact  which  would 
be  found  to  be  true  by  the  report  of  com- 
missioners, and  as  asking  Judgment  ac- 
cordingiy.  This  being  consistent  with 
tbe  allege tlous  and  prayer  ot  the  answer, 
tbe  appellant  was  not  bound  to  presume 
thut  sumetblng  not  authorized  by  statute 
would  be  sought  opon  the  trial  had  for 
tbe  purpose  of  establishing  tbe  respective 
inteivsts  of  tbe  parties  In  the  land.  But, 
In  any  event,  it  is  clear  that  the  necessary 
steps  to  obtain  a  sale  of  the  land  for  the 
purpose  of  partition  have  not  been  taken, 
and  for  this  reason  the  Judgment  below 
Is  erroneous,  and  must  be  reversed.  Tie- 
man  V.  Baker,  63  Tex.  641.  As  the  cause 
win  be  remanded,  It  Is  proper  to  say  that 
Judgment  was  erroneously  rendered 
agnlnst  the  appellant  for  rents  to  accrue 
alter  the  judgment,  and  down  to  Its  flnstl 
execution.  Tt  needs  no  citation  of  an- 
thoritles  to  show  that  a  judgment  cannot 
be  rendered  In  advance  for  a  debt  not  yet 
existing,  and  which  may  never  accrne.  or 
which,  upon  the  happening  of  a  contin- 
gency, may  be  for  a  different  amount 
from  tbat  for  which  It  Is  rendered.  Nei- 
ther should  the  court  render  Judgment 
agaluHt  the  appellant  for  tiie  costs  accru- 
ing down  to  the  entry  of  the  decree  fix- 
ing tbe  Interests  of  tbe  parties  In  the  land, 
unless  It  appears,  by  allegation  and  proof, 
tbat  he  is  contesting  tbe  rlgbts  of  the 
plaintiffs  and  other  d^endantsinthls  suit. 
There  Is  no  allegation  to  tbatelTect  In  any 
of  the  pleadings  found  in  the  record. 
Johns  V.  Northcutt,  49  Tex.  444. 

In  view  of  the  manner  In  which  tbe  case 
Is  disposed  of.  It  becomes  nnnecessary  to 
consider  tbe  question  as  to  tbe  validity 
of  tbe  process  served  upon  tbe  appellant. 
Had  he  appeared,  and  upon  bis  motion 
the  citation  been  quashed,  the  only  result 
would  have  been  that  the  cause  would 
have  been  continued  to  the  next  term  of 
tlie  court,  and  he  would  have  been  treat- 
ed as  appealing  at  tbat  term.  Rev.  St. 
art.  1243.  This  cause  cannot,  in  any 
event,  be  called  for  trial  until  a  term  of 
the  district  court  succeeding  the  one  at 
which  the  motion toquash  wasflledby  the 
appellant.  He  will  then  bo  properly  and 
legally  in  court,  and  tbe  cause  can  proceed 
as  it  no  objection  bad  ever  been  made  to 
tbe  process.  Railway  Co.  v.  Brett,  61 
Tex.  483.  Tbe  judgment  Is  reversed,  uid 
tbe  cause  remanded. 
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Habtey  et  al.  v,  Ogii.tib.^ 
{Suiprtme  Court  of  Ttxas.    May  4,  1880.) 

APPBAL — ^ASSIOKMBNT  OT  ERRORS. 

Under  Kev.  St.  art  1087,  requiring  all 
errors  relied  on  for  the  reversal  of  a  case  to  be 
distinctly  speclflud,  and  the  rules  of  the  su- 
preme court,  (25-S7,)  requiring  specifications  of 
-error  to  point  out  that  part  of  the  proceedings 
complained  of,  and,  in  cases  submitted  to  the 
lodge  on  the  law  and  the  facts,  the  part;  dusir- 
Ing  an  appeal  to  request  the  Judge  to  state  sep- 
aratHly  the  conclusions  of  law  and  facts,  so  that 
assignments  of  error  can  be  made  as  in  other 
cases,  an  assignment  of  error  io  such  a  case  that 
the  court  erred  io  rendering  the  decree,  and  that 
the  decree  is  contrary  to  the  law  and  the  evi- 
dence, is  too  general,  and  will  not  be  considered. 

Appeal  from  district  court.  Limestone 
county;  L.  D.  Bradley,  Jud^e. 

Trespass  to  try  title  by  Sallie  G.  Harvey 
and  others  against  U.  A.  Ogilvle.  Jadff- 
ment  for  defendant.  Plalutiffs  appeal. 
AfBrmed. 

James  Jb  Goff.  tor  appellants.  L.  J.  Far- 
rar,  for  appellee. 

Stayton,  J.  This  caUHB  was  tried  with- 
out a  Jury.  Tbe  action  is  one  of  trespass 
to  try  title,  and  the  answer  sets  up  many 
•defenses.  There  was  no  request  that  the 
Judge  who  tried  the  cause  should  Hie  his 
-conclusions  of  fact  and  of  law,  nor  was 
there  even  a  motion  for  a  new  trial.  The 
only  assignments  of  error  are  as  follows: 
(1)  "The  court  erred  In  rendering  the  de- 
cree In  favor  of  the  defendant;  said  decree 
not  beinx  warranted  by  the  evidence.* 
<2)  "The  decree  is  contrary  to  the  lawand 
tbe  evidence,  and  should  have  been  in  fa- 
vor of  the  plaintiff  for  title  to  and  posses- 
aioD  of  the  land  in  controversy,  and  for 
rents  and  damages,  as  prayed  in  plaintiff's 
petition." 

The  statute  requires  all  errors  relied  upon 
for  the  reversal  of  a  Judgment  to  be  dis- 
tinctly spei-lfied,  and  it  declares  that  "all 
errors  not  so  distinctly  specified  shall  be 
considered  by  the  supreme  court  or  court 
of  appeals  as  waived. "  Rev.  St,  art.  1037. 
In  accordance  with  the  power  conferred 
upon  this  court  to  make  rules  and  regu- 
lations for  the  government  of  this  and 
other  courts  of  this  state,  rules  were 
adopted  at  the  Tyler  term,  1877,  which 
have  been  published  for  the  information 
of  all  persons.  47  Tex.  697-641.  Rules  25 
and  26  are  as  follows:  "To  be  a  distinct 
«peclflcation  of  error,  it  must  point  out 
that  part  of  the  proceedings  contained  in 
the  record  in  which  the  erroris  complained 
of  in  a  particular  manner,  so  as  to  iden- 
tify It,  whether  it  be  the  ruling  of  the 
court  upon  a  motion,  or  upon  any  partic- 
ular part  of  tbe  pleadings,  upon  the  ad- 
mission or  rejection  of  evidence,  or  upon 
an.y  other  matter  relating  to  the  cause  or 
Its  trial,  or  the  portion  of  the  charge  giv- 
en or  refused,  the  fact  or  facts  in  issue 
which  the  evidence  was  incompetent  or 
insulliclent  to  prove,  tbe  inaurtlclency  of 
the  verdict  or  finding  of  the  Jury,  if  spe- 
cial, and  the  particular  manner  in  which 
tbe  Judgment  is  erroneous  or  illegal,  with 

'  This  case,  filed  Hay  4,  1880,  is  now  published 
by  request,  with  others,  in  order  that  the  South- 
western Reporter  mry  cover  all  oases  in  volume 
«(1,  TexM  Eleports. 


such  reasonable  certainty  as  may  be  prac- 
ticable, in  a  succinct  and  clear  statement, 
considering  the  matter  referred  to. "  "  As- 
signments of  error  which  are  expressed 
only  in  such  general  terms  as  that  tbe 
court  erred  in  Its  rulings  upou  the  plead- 
ings, when  them  are  more  than  one;  or  in 
its  charge,  when  there  are  a  number  of 
charges;  or  the  verdict  is  contrary  to  law 
or  to  tbe  charge  of  the  court,  and  tbe  like, 
without  referring  to  and  identifying  the 
proceeding, — will  not  be  regarded  by  tbe 
court  as  a  compliance  with  the  statute  re- 
quiring tbe  grcmnda  to  be  distinctly  speci- 
fied, and  will  he  considered  as  a  waiver  of 
errors,  the  same  as  if  no  assignment  of 
errors  had  been  attempted  to  be  flled." 
Bnle  27,  as  amended  at  tbe  Tyler  term. 
I8S1,  is  as  follows:  "Rule  27.  In  ccwes 
submitted  to  the  Judge  upon  the  law  and 
facts,  the  assignments  of  error  shall  be 
governed  by  the  same  rules  as  in  other 
cases;  and  tbe  party  desiring  to  appeal 
should,  as  a  predicate  for  specific  assign- 
ments of  error,  request  tbe  Judge  to  state 
in  writing  the  conclusions  of  fact  found  by 
him  separately  from  tbe  conclusions  of 
law.  And  In  au  agreed  case,  under  the 
statute,  tbe  foregoing  rules  as  to  nssign- 
ments  of  error  shall  be  compiled  with  as 
far  as  practicable. "  This  rule  became  oper- 
ative from  and  after  January  1,  1882. 
Hardin  v.  Abbey,  57  Tex. 587.  Under  these 
rules  it  is  manifest  that  the  assignments 
of  error  are  not  such  as  entitle  appellants 
to  a  revision  of  the  Judgment  appealed 
from,  aud  It  will  be  atUrmed. 


Houston  &  T.  C.  Ry.  Co.  et  al.  r.  Bbb- 

MOND.> 

(Supreme  Cowrt  of  Texas.    March  25, 1886.) 
Corporations— CoNDmonAi.  Stock  CBUTincATBa 
— Payment  bt  Notbs —  Rights  or  Pubchasbbs 

— LiBK. 

A  railway  companyissued  conditional  oer- 
tlflcates  of  stock  to  subscribers  who  gave  their 
notes  in  payment.  These  conditional  certtfloates 
recited  that  unconditional  shares  of  stock  would 
be  issued  when  the  notes  were  paid.  The  notes 
were  transferred  by  the  company  to  oontractors 
in  payment  for  construction  work.  When  tbe 
notes  became  due,  they  were  put  in  Judgments, 
bat  the  makers  were  insolvent  The  owner  of 
the  Judgments  then  demanded  that  the  stock  for 
which  the  notes  were  given  be  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  tnejadg^nents. 
This  the  company  refused  to  do.  on  the  ground 
that  the  conditional  oertifloates  had  been  taken 
up,  and  unconditional  shares  issued  in  their 
stead  to  the  holders,  field,  that  the  company  and 
the  holders  of  the  stock  were  liable  to  plaintiff 
for  its  value,  as  the  debt  created  by  the  notes 
was  a  lien  on  the  stock  till  the  notes  were  paid. 

Appeal  from  district  court,  Harris  coun- 
ty; Jambs  Mastbrson,  Judge. 

Action  by  Paul  Bremond  against  tbe 
Houston  &  Texas  Central  Railway  Com- 
pany and  others  to  recover  tbe  value  of 
certain  shares  of  stock  alleged  to  have 
been  wrongfully  issued  b.T  the  railway 
company  to  Its  co-nefendants.  In  18,^7 
the  company,  wishing  to  extend  the  road, 
let  the  work  to  contractors,  agreeing  to 


'This  case,  flled  March  8S,  1880,  Is  now  pmb- 
lished  by  request,  with  others,  In  order  that  tbe 
Southwestern  Reporter  may  cover  all  oases  in 
volume  t)6,  Texas  Reports. 
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|)ay  them  In  "atock  notes."  These  stock 
notea  were  ordinary  promissory  notes 
siren  by  sabscrlbcrs  to  the  atock  o{  the 
company  in  payment  (or  their  stock.  To 
each  subscrihera  were  delivered  "condi- 
tional certificates  ot  stock,"  which  recit- 
ed that  wheii  the  notes  were  paid  uncoa- 
ditional  certlQcatea  would  be  Issued  to  the 
holders.  The  stock  notes  were  trans- 
ferred by  the  company  to  the  contractors, 
and  when  they  becarau  due  they  were 
put  Into  Judgments,  but  the  makers  were 
Insolvent.  Flaintirr.  as  owner  ot  the 
judgments,  then  demanded  that  the  com- 
pany sell  the  stock  tor  which  the  notes 
were  given;  but  this  the  company  refused 
to  do,  on  the  ground  that  the  condition- 
al stock  had  been  taken  up,  and  uncondi- 
tional stock  Issned  to  the  holders  ot  the 
conditional  shares.  Judgment  for  plain- 
tm  for  $12,5&4.9.t  against  the  company, 
and  the  court  further  decreed:  "Apdlt 
appearing  to  the  court  that  the  plaiutlD 
is  entitled  to  recover  over  and  against 
the  other  defend  ants,  as  assignees  of  the 
stuck  against  which  the  said  sum  of 
412,504.93  was  a  charge,  so  much  as  is 
found  by  the  jury  to  be  the  value  of  these 
respective  shares  by  them  converted,  it  is 
therefore  ordered  that  the  plaintiff  do 
have  and  recover  of  the  defendant,  Wm. 
R.  Baker,  f 5,113.43;  against  Maria  Van 
Aistyne.  as  executrix  of  Wra.  A.  Van  Al- 
atyne's  estate,  f  4,348.49;  ol  Cornelias  En- 
nls,  thesumof  f  417.20;  of  Wm.  M.  Klce, 
the  sum  of  f  1,726.30, — they  having  received 
stock,  respectively,  to  the  value  of  said 
amounts,  on  which  plaintiff's  claims  were 
an  equitable  lien.  Defendants  appeal. 
Affirmed. 

Geo.      Goldthvaite,     for      appellants. 
HatcheaoB  &  Carrlagton,  tor  appellee. 

RoBKRTSoN,  J.  "A  lien  In  general  may  be 
defined  to  be  a  right  ot  retaining  prop- 
erty until  a  debt  due  to  the  person  retain- 
ing it  bos  been  satisfied;  and  as  the  rule 
of  law  is  that  in  a  sale  of  goods,  where 
nothing  is  specified  as  to  delivery  or  pay- 
ment, the  vendor  has  the  right  to  retain 
the  goods  until  payment  of  the  price,  he 
has  in  all  cases  at  least  a  lien,  unless  be 
has  waived  it."  Ben].  Sales,  {  796.  In  the 
sale  of  its  stock  on  credit,  the  Houston  & 
Texas  Central  Railway  Company  gave  to 
the  pnrehasers  merely  an  obligation  to 
deliver  the  shares  on  the  payment  ot  the 
price  in  some  Instances;  and  in  others  it 
issued  couditlonal  certificates,  expressly 
withholding  the  right  to  dividends,  the 
sulmtantial  thing  contracted  (or,  and  on 
their  (aces  not  transferable.  When  the 
fltockliolder  Is  denied  the  right  to  make  a 
tran8{er  or  receive  a  dividend  until  his  in- 
debtedness to  the  company  is  paid,  the 
company  has  a  lien.  Ang.  &  A.  Corp.  § 
335.  In  etfect  the  company  in  this  case 
contracted  (or  and  exercised  the  right,  sub- 
stantlally.  to  retain  possession  of  the 
stock  sold  nntil  payment  of  the  price,  and 
thus,  in  onr  opinion,  bad  at  least  a  Hen 
upon  the  shares.  The  right  given  the 
company  in  section  6  of  tbecbarter  to  sell 
delinquent  stock  prescribes  a  remedy  equiv- 
alent to  the  (oreclosure  of  a  Hen,  and 
should  be  held  by  implicntion  to  create 
the  lien  it  effectuates.  A  lien  is  not  the  re- 
v.ia8.w.no.6— 29 


salt  of  any  form  of  expr«t»ion,  bot  tbe 
name  given  to  a  right,  and  what  creates 
tbe  right  produces  tbe  lien. 

It  has  been  held  that  a  general  lien  glvoi 
to  a  corporation  (or  any  indebtedness  ot 
Its  memtiers  is  an  incident  of  the  relation- 
ship, and  not  ot  the  debt,  and  hence  dues 
not  pass  with  tbe  latter.  Ang.  &  A.  Corp. 
S  365.  The  reason  o(  the  lule  does  not 
apply  to  a  Hen  given  to  secure,  not  in- 
debtedness generally,  but  a  particular  de- 
mand. In  ancb  case  the  lien  passes  with 
the  debt  or  ceases.  This  question  arises 
only  with  respect  to  tbe  Hen  created  by 
section  6.  The  lien  created  b^  the  compa- 
ny's retention  o(  tbe  possession  o(  the 
stock  is  a  security  for  the  unpaid  price. 
When  tbe  company  has  sold  the  demand 
fur  the  unpaid  price,  what  is  to  be  done 
with  the  stock?  The  purchaser  cannot 
demand  it,  because  be  has  not  paid  the 
price,  which  under  his  contract  is  a  condi- 
tion precedent  to  his  right  to  the  stock. 
The  holder  of  the  purchase-money  nutes 
cannot  demand  It,  because  the  company 
is  bound  to  deliver  it  to  tlie  orginal 
purchaser  upon  tbe  payment  of  tbe  notes. 
Tbe  duty  ot  the  company,  devolved  up. 
on  It  by  its  own  contracts,  is  to  hold  the 
stuck  fur  the  purchaser  it  he  pays  (or  it, 
or  as  security  (or  the  porchase-muney 
nutes  If  they  are  not  paid.  This  is  cer- 
tainly not  an  onerous  doty.  The  unis- 
sued shares  occupy  no  room,  require  no 
care,  and  cause  no  expense. 

Whatever  may  be  the  ruleelsewhere.itis 
well  settled  in  Texas  that  the  assignment 
of  the  debt  passes  with  it  the  liens  that 
secure  it.  White  v.  Downs,  40  Tex.  281 ; 
Watt  V.  White.  83  Tex. 425;  Moore  v.  Bay- 
mood,  15  Tex.  654;  Murray  v.  Able.  19 
Tex.  213.  That  tbe  notes  were  simple 
promissory  notes  cannot  affect  the  ques- 
tion. The  facts,  not  their  expression,  ere. 
ate  tbe  Hen.  Neither  does  the  ignorance 
of  its  existence  on  the  part  ul  the  assignee 
extinguish  the  lien.    By  his  contract  the 

Curchaser  has  no  right  to  the  stock  until 
e  pays,  and  in  its  prem<atnre  issue  the 
company  baa  neither  the  motive  of  inter- 
est nor  the  incentive  of  right  or  equity. 
Why  should  the  Hen  not  pass?  The  com- 
pany could  derive  no  lawful  benefit  from 
Its  retention,  and  the  defaulting  purrhas- 
er  has  no  conacionable  right  to  have  it 
cease.  Not  to  pass  the  lien  with  tbe  debt 
is  perverting  the  purpose  uf  its  creation, 
and  securing  to  the  company  or  to  tbe 
purchaser  ol  the  stock  the  iniquitous  ad- 
vantage ot  a  wrong  they  have  jointly  per- 
petrated upon  the  holder  ot  tbe  notes. 
In  its  application  to  this  case  the  rule  in 
Texas  is  the  best  in  morals,  and  most 
wholesome  in  effect. 

When  tlie  company,  in  violation  ot  Its 
easy  and  voluntarily  assumed  duty,  issned 
the  stock,  which  It  held  as  security,  to  the 
other  appellants,  the  record  does  not  dis- 
close. It  Is  not  pretended  that  the  present 
holders  of  this  stock  were  purchasers  for 
value,  or  otherwise  occupy  a  better  posi- 
tion than  the  company  itself.  Nor  do  we 
perceive,  if  tbe  unconditional  certldcateB 
were  issued  directly  to  them  in  lieu  of  the 
conditional  certificates,  and  in  perform- 
ance  of  the  Ftock  bonds,  bow  they  could 
stand   in  an>   better  att'tude  than   tbe 
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company  itself.  There  in  certainly  noth- 
ing in  the  meaKer  statement  of  tacts,  nor 
in  the  contention  of  counsel,  entitling 
them  to  escape  with  the  stock,  it  the  com- 
pany would  be  bound  it  the  stock  had  not 
been  issued.  The  bonds  and  conditional 
certlflcates  Informed  them  that  they  were 
not  entitled  to  the  shares  unless  the  notes 
Urtven  for  them  bad  been  paid ;  and  tbey 
mnet  be  held,  in  the  absence  of  any  excus- 
Inc  facts,  part/cepA  erimlais  In  the  com- 
pany's wrongful  act.  The  notes  secured 
by  this  stock  were  executed  by  the  makers 
and  neKotlat-ed  by  the  company  from  14 
to  IG  years  before  the  institution  of  this 
suit,  and  the  Judgments  which  perpetuat- 
ed the  secured  debts,  with  two  exceptions, 
were  recovered  In  1859  and  IMO.  The  salt 
was  commenced  March  11, 1874.  As  far  as 
the  compan.r  is  concerned,  the  suit  is  for 
damages  for  destroction  of  a  trupt  fund. 
It  undoobtedly  held  the  shares  for  the 
benefit  of  the  purchaser,  if  the  price  was 
paid,  and  it  not,  then  as  secnrity  for  the 
porchase  notes;  and  when  it  sold  the 
notes  it  held  the  stock  without  other  in- 
terest In  it  than  that  which  arose  from  its 
obligation  to  issue  it  to  the  purchasers 
npon  tbe  payment  of  their  notes.  Thera 
Is  nothing  in  the  record  to  show  that  tbe 
company,  while  It  held  the  abares,  ever  re- 
pudiated the  trust;  on  tbe  contrary,  it 
recognised  and  acted  upon  it,  though  neg- 
ligently and  improperly.  In  Issuing  tbe  un- 
conditional stock  to  tbe  other  appellants. 
This  disposition  of  the  plaintiff's  security 
ia  tbe  basis  of  the  plaintiff's  demand 
against  the  company ;  and  whethpr  it  Is 
stale  or  barre<l  by  limitation,  we  cannot 
determine,  as  tbe  record  does  not  disclose 
when  the  unconditional  certificates  were 
issued.  Tbe  purchaser  of  the  stock  had 
no  right  to  it  until  tbe  price  was  paid, 
and,  after  the  company  negotiated  the 
purchase  notes,  it  bad  no  right  to  Insue 
the  stock  until  the  notes  were  paid.  It  Is 
an  admitted  fact  that  it  did  issue  the 
stock  before  tbe  notes  were  paid,  and 
without  inquiry  aa  to  whether  they  were 
paid  or  not.  It  is  claimed  that  tbe  plain- 
tiff ought  to  have  notlfled  the  company 
that  the  notes  bad  not  been  paid.  This 
position  arises  from  a  misapprehension  of 
the  company's  duty.  The  company  was 
required  to  hold  tbe  stock  until  the  notes 
were  paid.  It  was  not  required  to  do 
anything  upon  their  non-payment,  but 
was  authorized  to  act  only  upon  tbe  pay- 
ment of  the  notes.  The  holder  of  the 
notes  knew  that  tbey  were  not  paid; 
that  the  only  condition  npon  which  tbe 
company  could  rightfully  issue  the  stock 
bad  not  transpired.  Why  should  he  no- 
tify tbe  company  tha'*:  it  must  continue  Its 
inactivity?  It  was  certainly  the  duty  of 
the  company  to  ascertain  that  the  notes 
bad  been  paid  before  issuing  tbe  stock. 
That  the  notes  were  long  past  due  would 
be  a  circumstance  dispensing  with  great 
strictness  In  the  proof  of  payment.  But 
the  company  made  no  inquiry,  dispensed 
wttb  all  proof,  and  without  consideration 
issued  the  unconditional  certificates  to 
the  present  peculiarly  favored  holders. 

We  cannot  discover  how  tbe  appellee's 
laches  has  injured  any  of  tbe  appellants. 
Tbe  facts  upon  which   he  bases  bis  right 


are  admitted  in  the  record,  and  time  does 
not  seem  to  have  obscured  them.  When 
tbe  nnconditlonai  certificates  were  issued, 
does  not  appear;  but  as  from  the  date  of 
their  issue  they  were  held  adversely  by  tbe 
present  holders,  and  no  question  nf  limita- 
tion, though  made  In  the  court  below,  to 
saved  by  them  In  the  record  here,  we  may 
presume  that  this  date  was  less  than  two 
years  before  tbe  commencement  of  this 
suit.  Up  to  that  time  tbe  facts  Indicate 
that  tbe  company  held  the  stock  in  recog- 
nition of  tbe  trust.  Tbe  company's  last 
act  In  connection  with  these  shares  wag 
the  Issue  of  tbe  stock  to  the  other  appel- 
lants, and  that  act  rather  recognized  tbaa 
repudiated  the  trust.  After  the  sale  of  tbe 
purchase  notes,  the  company  had  no  pre- 
tense of  a  claim  npon  the  stock  In  its  own 
right,  and  does  not  appear  ever  to  hare 
asserted  any.  Tbe  record  does  not  show 
that  the  present  holders  ever  paid  one 
cent  for  tbe  shares  respectively  held  by 
them,  but  it  is  shown  that  the  instru- 
ments npon  which  the  company  improp- 
erly, but  manifestly  not  inadvertently,  is- 
sued tbe  stock  to  tliem,  notlfled  tbem  and 
the  company  that  their  right  waa  depend- 
ent upon  a  Condition  not  shown  to  have 
been  performed,  and  that  tbe  stock  io 
their  hands,  if  It  should  turn  out  that  tbe 
condition  was  not  performed,  waa  snbject 
to  meritorious  though  neglected  liens. 
The  present  holders,  with  notice  and  with- 
out consideration,  could  not  be  in  any 
better  position  than  the  company  Itself.  If 
tbe  improper  Issue  of  tbestock  by  the  com- 
pany, and  the  possession  of  It  by  the  pres- 
ent holders,  is  a  repudiation  of  the  trust, 
it  does  not  appear  to  have  transpired 
long  enough  before  the  commencement  of 
bis  suit  to  bar  the  plaintiff's  remedy  either 
at  law  or  In  equity. 

We  have  considered  only  those  Issues 
agreed  upon  by  tbe  parties  as  material  to 
a  proper  disposition  of  the  case  on  this 
appeal;  and,  these  developing  no  error  Id 
tbe  Judgment  below,  that  Judgment  is  af- 
firmed. 


Tydinos  et  a/,  v.  Oodobli.  et  al. 

(Court  of  Appeal*  of  Kentucky.    Feb.  IS,  189S.) 

Bali  bt  Live-Tbmants— Rights  or  Rsjf  ainsib- 
Men. 
In  ejectment  by  remainder-men  walDst 
tbe  vendues  of  the  lire-tenant,  it  appeared  that 
the  plaintiffs  had  received,  either  by  gift  or  dij- 
tributlon,  the  property  of  the  life-tenant,  who 
waa  their  mother.  Heed,  that  plaintifb  should 
accoant  to  defendants  for  so  much  of  such  par- 
chase  price  as  oame  to  their  bands,  whether  tbe 
life-tenant  was  liable  on  her  warranty  of  title 
or  not. 

Appeal  from  circuit  court,  Bath  county. 
"Not  to  be  ofHeially  reported." 
Ejectment  by  Richard  M.  Tydlngs  and 
others,  children  and  heirs  of  Elicabeth  Ad- 
ams Tydlngs  and  Richard  Tydlngs,  against 
Charles  Gndgell  and  others.  Plalntllf 
claimed  under  the  will  of  Charles  BIddh, 
Sr.,  devising  the  land  in  controversy  to 
EllEabeth  Adams  for  life,  with  remainder 
to  her  children.  Defendants  claimed  un- 
der a  conveyance  made  by  Elizabeth  Ad- 
ams Tydlngs  and  husband  to  Heory 
Moore.    From  a  Judgment  for  defeodants 
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plaintintt  app«al.  Atflrmed.  For  farther 
statement,  see  former  opinion,  10  S.  W. 
Rep.  466. 

VC.  T.  Uolston  and  RokI  Welealnger,  for 
appellants.  B.  Oadgell  A  Sod,  for  appel- 
lees. 

Pbtob,  J.  This  case  has  been  heretofore 
In  this  court, 'and  the  judgment  reverRed, 
for  the  purpose  of  ascertaining  tbeanionnt 
of  assets  receiTed  by  descent  or  otherwise 
from  the  parents  of  the  appellants.  10  S. 
W.  Kep.  466.  While  the  mother  owned 
the  land  for  life,  remainder  to  her  children, 
it  Is  manifest  that  the  proceeds  of  a  part 
at  least  of  the  purchase  money  was  after- 
wards tnvpsted  in  tmst  property,  and 
these  appellants  received  from  either  the 
motber  or  father  an  estate  sufficient  to 
bar  tite  recovery  in  this  case.  The  mother 
may  not  be  liable  ou  her  warranty  of  title, 
still,  if  any  part  of  this  purchase  money 
reached  the  hands  of  the  tippellants  by 
reason  of  investmeuts  made  by  either  the 
father  or  mother,  they  should  account  for 
what  was  received  in  this  action.  The 
father  of  these  appellants  evidently  la- 
bored under  the  belief  that  he  was  invest- 
ed with  the  legal  title  to  the  Bath  county 
land,  or  the  title  in  the  wife,  so  as  to  pro- 
tect the  purchaser  from  them  as  against 
the  claim  of  the  children.  He  held  the  title 
to  the  Bnllitt  county  land,  and  invest- 
ments had  been  made  after  the  sale  to 
Jonee  ont  of  the  father's  own  means  in 
other  estate.  He  evidently  had  funds  of 
biauwn;  and  to  follow  at  this  late  day 
the  proceeds  of  this  fund,  arising  from  the 
original  sale  to  Jones,  so  as  to  create  an 
eqnity  in  the  children  superior  to  that  of 
the  appellees,  would  be  manifestly  nnjust. 
How  the  appellants  settled  with  the  par- 
ties who  claimed  or  were  In  possession  of 
the  Bath  land  is  not  necessary  to  inquire, 
except  to  ascertain  that  they  wem  not 
made  accountable  in  any  manner  for  the 
valae  qI  assets  descended ;  and  therefore 
this  record  presents  no  case  for  apportion- 
ing the  assets  received  by  the  heirs  be- 
tween the  vendees  of  the  land,  or  those 
claiming  under  the  title  of  Tydings  and 
wife.  No  vendee  is  asserting  any  such 
claim,  and  the  appellants  cannot  make 
the  qoestion.  as  no  eqnity  arises  in  their 
tiehalf  when  it  does  not  appear  they  ever 
accounted  for  any  assets  recetved  or  de- 
scended from  either  ancestor.  It  seems  to 
us  the  report  of  the  commisaioner  should 
determine  this  controversy,  based,  as  it 
is,  on  the  testimony  as  well  as  the  equita- 
ble rights  of  the  parties.  Judgment  at- 
flrmed. 


Db  Ix)zieb  v.  Kbntl'okt  Lcmber  Co. 
(Court  of  Appeali  of  KentueSiy.    Feb.  18, 1893.) 
Kmflotmbst  or  iHrANT— Assdmftioh  or  Risk. 

In  an  action  by  an  infant  for  personal  in. 
Jariea  received  in  the  conrse  ot  an  employment 
neoessarily  attended  witti  danger,  iDstmoUons 
ahoold  be  Riven  to  find  in  his  favor,  on  the 
l^round  tbst  he  bad  cot  assumed  the  risks  so  as 
to  reqaire  Iiim  to  exercise  ordinary  care  and  cau- 
tion, unless  his  age,  intelligence,  and  experience 
were  sacb  as  to  induce  a  man  of  ordinary  care 
and  prudence  to  believe  him  qualified  for  the  em- 
ployment. 


Appeal  from  court  of  common  pleas, 
Whitley  county. 

"Not  to  be  officially  reported." 

Action  by  J .  F.  De  Loaler,  by  his  next 
friend,  against  the  Kentucky  Lumber  Com- 
pany. From  a  judgment  entered  on  a 
verdict  for  defendant,  plaintiff  appeals. 
Affirmed. 

Crawford  &  Mason  and  S,  F.  D.  Stout, 
for  appellant.  Hill  A  Deabain,  for  ap- 
pellee, 

Lkwis,  J.  Appellant,  being  under  21 
years  of  age,  brought  this  action  by  his 
next  friend  and  father  to  recover  dam- 
ages for  personal  injury  sustained  while 
employed  by  appellee  to  labor  at  bis  saw- 
mill. It  appears  that  there  was  erected  a 
railway  track  or  tramway  upon  which 
were  placed  trucks  for  the  purpose  of  re- 
moving lumber  from  the  mill,  as  it  was 
sawed,  to  a  yard,  where  It  was  stacked; 
and  as  the  trncks,  by  their  own  momen- 
tum, moved  at  considerable  speed  by  rea- 
son of  descending  grade  of  the  track,  it 
was  necessary  to  station  a  person  at  the 
bottom  of  the  incline  to  check  them,  which 
was  done  by  inserting  a  wedge-shaped 
stick  between  the  wheels  of  the  trncks  and 
The  frame  resting  on  it  above  the  wheels. 
At  that  particular  occupation  appellant 
was  engaged  when  injured.  But  the  pre- 
cise cause  of  bis  being  thrown  down  and 
run  over  by  the  truck  be  was  attempting 
to  stop  was  not  fully  and  clearly  stated 
by  him,  and  consequently  it  does  not  sat- 
isfactorily appear  the  Injury  was  not  the 
result  of  bis  own  want  of  care.  Tlieevi^ 
dence  shows  that  he  was  tbon  about  17 
years  of  age,  had  beeu  previously  era- 
ployed  at  that  particular  business,  and 
was  so  employed  with  the  knowledge  and 
consent  of  his  father,  who  was  at  the  time 
also  a  laborer  at  appellee's  mill.  The  ver- 
dict of  the  jury  In  this  case  not  being,  in 
onr  opinion,  palpably  against  the  evi- 
dence, must  be  treated  as  decisive  ol  the 
case,  if  they  were  properly  instructed  by 
the  court.  The  general  rule  as  to  a  per- 
son aui  Jurla  is  that,  when  an  employe 
undertakes  to  perform  labor  that  Is  nec- 
essarily attended  with  danger  to  himself, 
he  so  far  assumes  the  risks  as  to  require 
exercise  of  ordinary  care  and  prudence  on 
his  part;  and  cannot  look  to  hjs  em- 
ployer for  damages  upon  the  ground  of 
negligence,  if,  by  the  exercise  of  ordinary 
care,  he  could  have  avoided  the  injury 
complained  ot.  Sullivan  v.  Bridge  Co.,  9 
Bush,  81.  But  whether  an  infant  Is  to  be 
treated  as  having  assumed  the  risks  of  per- 
sonal Injury  to  himself  from  performance 
of  labor  attended  with  danger,  and  held 
to  exercise  ot  ordinary  care  and  cautlOn 
In  order  to  recover  damages  from  bis 
employer  in  case  of  personal  injury.  Is  al- 
ways an  open  question,  depending  upon 
his  capacity  and  htness  for  the  particular 
kind  of  labor  he  may  be  employed  at 
when  so  Injured.  And  therefore  the  jury 
should  be  Instructed  in  every  case  like 
this  to  And  for  the  plaintiff,  unless  his 
age,  intelligence,  and  experience  were  such 
as  to  induce  a  man  of  ordinary  care  and 
prudence  to  believe  him  quullfied  and 
fitted  for  the  labor  at  which  he  emploj'ed 
him.    Another  general  rule  Is  that  the  eni- 
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ployer  is  bonnd  to  famleh  ttae  employe 
with  proper  aod  reaaonably  secare  mate- 
rlaU  or  machinery  with  which  to  pertorm 
the  labor  he  la  employed  at.  The  instruc- 
tions iu  this  case,  we  think,  embodied 
{ully  and  clearly  the  foregoing  principles 
jf  law,  and  consequently  the  Jadgmeut 
.-or  the  defendant  must  be  affirmed. 


Cornwall's  Abbionrb  t.  Falls  Citt 

Bank  et  al. 

(Court  of  Appealt  of  Kentucky.    Deo.  13, 1891.) 

WlU.8— CoNSTBUOnON— Wabvinq  Obdbb— Hobt- 

OAGB  F0BBCI/>8UBB. 

1.  Testator,  by  his  will,  after  deyising  ao 
much  of  his  residuary  estate  to  his  wife  as  should 
be  necessary  for  bor  support  for  life,  remainder 
to  bis  dauKhter,  N..  and  ber  children,  authorized 
his  executors  to  sell  all  property  in  their  discre- 
tion, except  his  interest  in  U.'8  estate,  "that  I 
wish  to  stand  nndisposed  of  for  the  benefit  of  my 
daughter.  N,,  and  ber  children;  and  at  the  death 
of  my  wife  whatever  property  sne  may  choose 
to  keep  is  to  be  returned  to  my  grandchildren,  as 
before  descril>ed,  but  in  the  case  of  the  death  of 
N.  and  ber  children,  so  that  she  or  they  leave  no 
living  issue,  whatever  remains  of  my  estate  is 
to  return  to  my  legal  heirs,  aa  tbougb  I  had  died 
without  will  or  Issue."  JSeld,  that  on  the  widow's 
death  N.  and  her  children  took  an  absolute  title 
In  the  interest  In  M.'s  estate. 

2.  A  warning  order,  made  on  the  next  day 
after  it  is  sworn  to.  Is  suQlcient,  as  made  with- 
in a  reasonable  time. 

8.  Where  the  purchase  money  unpaid  on  a 
■ale  on  mortgage  foreclosure  is  ample  to  oover 
prior  nnsatisfled  liens  on  the  land,  the  purchaser 
is  not  injured  by  being  requirea  to  execute  a 
bond  for  the  purchase  price,  as  he  ma.r  apply 
enough  of  the  purchase  money  to  satisfy  the  liens 
and  obtain  credit  therefor. 

Appeal  from  LonisTille  law  and  equity 
court. 

"To  be  offldally  reported." 

Action  by  Fells  City  Bank  against  B. 
E.  Hill  and  others  to  foreclose  a  mort- 
gage. William  Cornwall's  assignee  ap- 
peals from  a  Judgment  requiring  him  to 
complete  his  purchase  at  the  foreclosure 
sale.    Affirmed. 

Atalr,  Hejrman  <&  Mnir,  for  appellant. 
Humpbntj  &  Davie  and  J.  S.  Pirtle,  for 
appellees. 

Brnnbtt,  J.  The  Falls  City  Bank,  one 
of  the  pppellees,  brought  an  action  in  the 
Louisville  law  and  equity  court  against 
B.  E.  HUl  and  wife  to  foreclose  a  mortgage 
given  by  them  upon  a  lot  uf  ground  situ- 
ated on  the  corner  of  Seventh  and  Main 
streets  In  the  city  of  Louisville,  Ky.,  which 
lot  is  63  feet  front  and  105  feet  deep.  Said 
mortgage  includes  a  lease,  etc.,  upon  said 
lot,  etc.  The  interest  mortgaged  was  one- 
halt  of  said  lot,  which  was  acquired  from 
Nancy  Martin  and  Mrs.  McKlnley,  one- 
fourth  each.  Their  right  to  convpy  said 
Interest  depends  upon  the  construction  of 
the  following  provisions  of  the  will  of 
James  McCasland:  *  Third.  I  will  to  my 
wife,  Mary  McCasland,  as  much  of  the  re- 
mainder of  my  estate,  after  my  debts  are 
paid,  and  such  articles  as  she  may  choose, 
as  will  be  sufficient  for  her  support  dar- 
ing ber  life:  and  the  balance  of  my  es- 
tate, real,  personal,  and  mixed,  I  will  to 
my  daughter,  Nancy  Martin,  and  ber  chil- 
dren so  that  none  of  It,  nor  the  proceeds 


thereof,  shall  be  liable  or  In  any  wise  sub- 
ject to  tbe  payment  of  any  of  my  son-ln- 
la  w's,  John  Martin's,  debts  or  contracts, 
but  be  placed  in  the  hands  of  trustees  for 
the  benefit  of  said  Nancy  and  her  chil- 
dren. Fourth.  I  appoint  my  wife,  Mary 
McCasland,  executrix,  and  empower  her 
to  choose  some  suitable  man  to  act  with 
her  as  executor;  and  I  herA>y  aotburise 
and  empower  my  executrix  and  executor 
to  sell  and  convey  whatever  property, 
either  real  or  mixed,  they  may  think  best 
to  pay  my  debts,  except  my  Interest  in  my 
brother  John  P.  McCasland's  estate,  de- 
ceased, that  I  wish  to  stand  undisposed 
of  for  the  benefltof  my  daughter,  Nancy 
Martin,  and  her  children.  And  at  the 
death  of  my  wife,  whatever  property  she 
may  choose  to  keep  is  to  be  returned  to 
my  grandchildren,  as  before  described; 
but,  in  the  case  of  the  death  of  Nancy 
Martin  and  her  cblldren,  so  that  she  or 
they  leave  no  living  issue,  whatever  re- 
mains of  my  estate  is  to  return  to  my 
legal  heirs,  as  though  I  had  died  without 
will  or  Issue."  Nancy  Martin, daughter  of 
the  testator,  and  Mrs.  McKlnley,  one  of 
her  children,  conveyed  their  respective 
one-fourth  Interest  In  said  lot.  The  ap- 
pellant, as  purchaser  of  said  interest  ut 
the  decretal  sale  to  foreclose  the  mort- 
gage, refused  to  execote  bond  for  the  pur- 
chase price,  because,  as  Is  alleged,  the  re- 
spective titles  of  Nancy  Martin  and  Mrs. 
McKlnley  were  not  titles  iu  fee-simple,  but 
defeasible,  and  reverted  to  the  testator's 
estate  If  they  died  after  the  death  of  the 
testator  or  the  life-tenant,  without  issue. 
That  contention  Is  not  concurred  in,  be- 
cause, besides  tbe  land  in  controversy  de- 
rived from  his  brother,  the  testator  wills 
to  his  daughter  and  ber  children  what- 
ever of  his  estate  that  might  remain  un- 
disposed of  at  the  death  of  the  life-tenant; 
and  their  death  without  issue  evidently 
refers  to  the  time  of  the  death  of  tbe  life- 
tenant,  and,  as  they  survived  that  event, 
they  took  an  absolute  estate. 

The  affidavit  upon  which  a  warning 
order  was  obtained  was  sworn  to  on  the 
30th  dny  of  the  month,  and  the  warning 
order  was  made  on  the  next  day.  The 
appellant  run  tends  that  tbe  order  of 
warning  was  void,  because  it  was  not 
made  at  the  time  it  was  sworn  to.  We 
cannot  concur  in  that  contention,  t>e- 
canse,  it  the  order  was  made  in  a  reason- 
able time  after  It  was  sworn  to,  and  tbe 
next  day  is  not  an  unreasonable  time,  it 
was  sufficient.  It  is  contended  that  In 
the  case  pending  In  tbe  United  States  dis- 
trict court  one  of  the  defendants  in  that 
case  claimed  that  she  was  not  before  the 
court.  That  contention  is  clearly  not 
available. 

It  is  contended  that  the  appellant  ought 
not  to  be  required  to  execute  bond,  etc., 
for  the  price  of  tbe  land,  because  there 
were  prior  unsatisfied  Hens  on  the  land. 
The  court  satlsfartorlly  arranged  that 
matter  In  its  Judgment,  and,  if  there  is 
any  mistake  as  to  the  amount  reserved, 
the  purchase  money  unpaid  is  ample  to 
cover  It,  and  the  appellant  has  tbe  right 
to  apply  enough  tor  that  purpose  and  ob- 
tain credit  tor  it.  Tbe  Judgment  Is  af- 
firmed. 
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Carr'b  Adh'b  r.  Cark. 
(Couft  qf  ^ppeate  oj  Kentucfty.    Feb.  8,  1809.) 

JUBISDIOTIOB— N0N-ReB1DS»T   DErHNDAaT— 

Wabhiho  Okdkr — ArriDAViT. 

1.  Under  Civil  Code,  S  W,  providing  for  a 
eonstractlve  service  on  a  non-resident  defendant 
\fj  the  making  of  a  warning  order  and  the  ap- 
pointment of  an  attorney  to  defend,  and  section 
68,  providing  tbat  ttie  warning  order  shall  not  be 
made  except  on  plaintiff's  aJBdavit  stating  de- 
feGdaat's  non- residence,  the  county  in  which  de- 
fendant  resides,  and  the  name  of  the  nearest  post- 
offlce,  the  omission  of  the  affidavit  to  give  the 
post-office  address  does  not  render  a  judgment 
had  on  such  service  void  for  want  of  jurisdiction, 
bat  makes  it  only  erroneous. 

2.  A  decree  of  divorce  rendered  on  servloe 
based  on  such  defective  affidavit  will  not  be  set 
aside  after  plaintiff's  death  because  of  such  error, 
it  appearing  tihat  defendant  had  no  defense  to  the 
suit. 

Appeal  from  circuit  court,  Trl(K  county. 

"To  be  officlnlly  reported." 

Action  by  Rhoda  J.  Carr  afcainst  J.  M. 
Carr'M  admlnlatrator  and  heira  for  dower 
in  dtsceased'H  eatnte.  Judgment  tor  plain- 
tiB,  and  defendants  appeal.     Reversed. 

Featon  Sims  and  R.  A,  Burnett,  lor  ap- 
pellants.   J/tmes  B.  Oaraett,  tor  appellee. 

Holt,  C.  J.  Kovewber  12,  1AR8,  J.  M. 
Carr,  living  In  TrlgK  connty,  sued  bie  wile, 
tbe  appellee,  Rboda  J.  Carr,  then  living 
but  two  or  three  mllea  from  him,  bot  In 
the  atate  of  Teuneasee,  in  the  circuit  court 
of   bis    county   for   a  divorce   upon    tbe 

fronnd  ol  abandonment  without  cause, 
eing  a  non-resident,  a  warning  order 
was  made  against  ber  to  appear  at  tbe 
next  term  of  the  court,  beginning  more 
than  60  days  thereafter,  to  wit.  on  Febru- 
ary 11,  1SN9,  and  an  attorney  was  ap- 
pointed to  defend  for  her.  He  filed  a  re- 
Eort,  and,  tbe  evidence  for  the  plaintiff 
aving  been  taken,  the  cause  was  snbmlt- 
ted  on  February  19, 1889.  resulting  In  a  Judg- 
ment ol  absolute  divorce  to  tbe  husband. 
Hh  died  in  July,  1H89.  Although  tbe  ap- 
pellee knew  of  tbe  pendency  of  the  suit,  she 
remained  silent  until  Angost  23,1889,  when 
she  brought  this  action  against  bis  admin- 
istrator and  beirs,  claiming  that  the  iodg- 
ment  of  divorce  was  void,  and  tbat  sbe 
was  therefore  entitled  to  share  in  his 
estate  as  bis  widow.  The  lower  court  so 
held.  By  our  statute  a  divorce  bars  all 
claim  to  dower.  Gen.  St.  c.  62,  art.  4,$  14. 
If,  however,  the  Judgment  was  void,  it 
wonld  not,  of  coarse,  affect  tbe  marital 
rights  of  tbe  appellee.  She  claims  that 
she  was  compelled  to  the  abandonment  by 
the  cruel  treatment  of  J.  M.  Carr;  tbat 
she  was  not  before  the  court  upon  even 
r-onstructlve  notice,  because  tbe  affidavit 
upon  which  the  warning  order  was  made 
was  substantially  defective,  and  therefore 
the  order  o(  warniug  was  void ;  and,  if 
this  be  not  true,  yet  that  the  Judgment  of 
divorce  was  prematurely  rendered.  If  the 
court  granting  the  divorce  had  no  Juris- 
diction, then,  of  course.  Its  action  is  void. 
What  facts  cnnstitote  a  want  of  Jurisdic- 
tion is,  however,  often  a  troublesome 
question.  Civil  Vo6e,  i  60,  provides  that 
the  warning  order  and  appointment  of  an 
attorney  to  defend  is  a  constructive  serv- 
ice. Section  58  provides,  however,  that 
*'he  clerk  of  tbe  cunrt  sball  not  make  tbe 


warning  order,  except  upon  an  affidavit 
of  the  plaintif?  stating  the  non-residence 
of  the  defendant,  and  in  what  connty  be 
resides  or  may  be  found,  and  the  name  of 
tbe  place  wherein  a  post-nfflce  is  kept 
nearest  to  the  place  where  he  resides  or 
may  be  found,  or  stating  the  affiant's 
Ignorance  ot  these  matters,  bo  far  as  they 
are  unknown  to  him.  The  affidavit  upon 
which  the  warning  order  wasniade  stated 
that  the  appellee  resided  in  Stewart  county, 
Tenn.,  and  was  then  absent  from  this 
state,  but  the  name  of  her  post-office  was 
left  blank.  Did  this  omission  render  the 
Judgment  void  for  want  ot  Jurisdiction? 
An  action  against  a  non-resident  upon 
constructive  service  is  of  an  ez  parte  nat- 
ure. The  right  to  it  is  based  altogether 
upon  the  statute.  It  has  therefore  very 
properly  been  held  by  this  court  that,  in 
such  a  proceeding,  the  statute  must  be  so 
far  strictly  followed  as  to  show  a  sub- 
stantial compliance  with  it.  A  decree  In 
such  a  cause  may,  however,  be  void,  or 
merely  erroneous.  If  it  be  had  without 
any  warning  order,  and  the  appointment 
of  an  attorney  to  defend  for  the  non-resi- 
dent. It  is,  of  course,  void.  There  is,  then, 
no  eonstractlve  service.  The  Judgment 
now  In  question,  however,  is  that  of  a 
court  of  general  Jurisdiction,  rendered 
upon  a  warning  order  entered  in  proper 
form,  and  after  the  filing  of  the  report  of 
the  attorney  appointed  to  defend.  A 
warning  order,  under  the  present  prac- 
tice, takes  the  place  of  an  order  of  publi- 
cation under  the  old  mode  of  procedure. 
An  act  of  our  legislature  of  1815  author- 
ized proceedings  against  unknown  heirs, 
bat  provided  that,  before  an  order  of  pub- 
lication should  be  made,  the  complainant 
should  file  In  the  clerk's  office  with  his  bill 
an  affidavit  stating  that  the  names  ol  the 
heirs  were  unknown  to  hira.  In  Hynes  v. 
Oldham,  3  Alon.  26S,  it  was  held,  however, 
tbat  the  failure  to  do  so  rendered  the  de- 
cree merely  erroneous,  and  not  void.  This 
ease  was  followed  in  the  subsequent  one 
of  Benningfleld  v.  Reed,  8  B.  Mon.  102,  and 
both  aie  cited  with  approval  in  New- 
comb's'  Ex'rs  V.  Newcomh,  18  Bash,  644. 
In  analogy  to  these  cases  we  think  the 
failure  to  give  the  name  of  the  post-office 
in  tbe  affidavit  did  not  render  the  decree 
void  ;  nor  was  It  a  nullity,  even  If  tbe  ac- 
tion was  prematurely  heard.  The  appel- 
lee, after  the  death  of  her  former  hus- 
band, brings  her  suit  to  recover  a 
widow's  part  of  his  estate.  She  avers 
tbat  while  she  abandoned  him,  yet  she 
was  forced  to  do  so  by  his  cruel  treatment 
of  ber.  Issue  is  Joined  as  to  It,  and  the 
evidence  being  taken,  and  case  full.y  pre- 
pared, it  is  perfectly  manifest  tbe  decree  in 
tbe  divorce  suit  was  correct.  She  fails 
altogether  to  show  any  111  treatment  of 
her  by  the- husband.  It  follows  tbat,  if 
she  had  appeared  and  made  defense  tu  the 
divorce  suit,  her  husband  would  have  been 
entitled  to  the  decree.  The  result  would 
not  bave  beon  changed.  Not  only,  there- 
fore, does  \i  appear  that  she  knew  of  the 
pendency  oi  the  suit,  bnt  that  If  she  had 
defended  It  the  result  would  have  been 
the  pame.  The  equity  of  the  case  is 
against  her;  and  now,  apon  a  rehearing 
of  the  matter  involved  in  tbe  former  salt, 
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and  In  which  she  claims  she  was  preju- 
diced by  want  of  proper  notice  ot  Ita 
pendency,  it  appears  nothing  more  was 
therein  granted  to  the  complainant  than 
be  was  entitled  to  in  equity  and  good  con- 
science.  Under  these  circnmstancea,  the 
lodgment  of  divorce  should  not  be  re- 
opened and  vacated  upon  petition,  as  er- 
roneons,  even  if  this  be  allowable  In  such 
a  character  ot  action.  Its  correctness  has 
again  had  full  and  fair  investigation,  the 
appellee  has  had  her  day  in  court,  and  it 
now  appears  to  have  been  a  proper  judg- 
ment. It  follows  that  the  appellee  has  no 
right  in  the  estate  of  her  former  husband, 
and  the  Judgment  is  reversed,  with  direc- 
tions to  dismiss  her  petition. 

Merchants'  &  Mkchanicb'  Loan  &  Bdild- 

iNO  Ass'n  v.  Jarvis'  Adm'x. 
{Court  of  Appeal*  oS  Kentudeu.   Feb.  8, 189S.) 
Husband  and  Wifb  — Liabilitt  o»  Wipb's  8bp- 

ABATE  PbOPEBTT — BVIDBNCE. 

A  wife  signed  a  note  with  her  husband, 
and  mortgaged  her  separate  property  to  seottre 
it.  The  application  for  the  loan  for  which  the 
note  and  mortgage  were  given  was  made  by  the 
husband,  and  the  cheok  for  the  money  was  made 
out  in  his  name,  and  given  to  him.  His  name 
was  first  on  the  note,  and  there  was  nothing  to 
show  that  be  did  not  keep  and  use  the  money. 
Held,  tnat  the  evidence  supported  a  conclusion 
that  the  wife  neither  created  the  debt  nor  re- 
ceived the  benefit  of  it,  and  that,  therefore,  her 
property  was  not  liable  for  it. 

Appeal  from  chancery  court,  Campbell 
county. 

"  To  be  ofllcially  reported. " 

Action  by  the  Merchants'  &  Mechanics' 
Loan  &  Bnllding  Aesociation  of  Ken- 
tucky against  Thomas  O.  Jarvis'  ad- 
ministratrix. Judgment  for  defendant, 
and  plaintiff  appeals.    Affirmed. 

M.  J.  Browa  and  T.  M.  Bill,  for  appel- 
lant.   J.  N.  Stewart,  for  appellee. 

Holt,  C  J.  The  appellee,  Catharine  E. 
Jarvis,  and  her  now  deceased  husband, 
gave  a  promissory  note  tu  the  appellant 
for  loaned  money,  and  executed  u  mort- 
gage upon  a  lot  of  land,  which  was  the 
separate  estate  of  the  wife,  to  secure  its 
payment.  8he  has  power,  under  the  stat- 
ute, to  sell  it, — her  husband  uniting  with 
her  in  the  conveyance,  and  also  the  trus- 
tee, if  there  be  one;  but  her  interest  in  the 
proceeds  is  the  same  as  it  was  in  the  prop- 
erty. The  power  to  mortgage  for  her  own 
use  and  benefit,  ur  to  secure  her  own  debt, 
is  incidental  to  this  power  to  sell;  but, 
inasmuch  as  herseparate  estate  continues 
in  the  proceeds,  she  cannot  mortgage  it 
for  the  debt  of  her  husband,  for  if  she 
cotild  do  so  it  would  defeat  her  estate  in 
the  proceeds.  Hirschroan  v.  Brashears, 
79  Ky.  258;  Magill  v.  Trust  Co., 81  Ky.l29. 
There  is  no  brief  on  file  for  the  appellee; 
but  she  asserts  in  her  pleadings  that  it 
was  the  debt  of  her  husband, she  becom- 
ing merely  his  surety.  The  appellant  con- 
tends, however,  that  the  loan  was  to  her. 
The  evidence  shows  that  the  application 
tor  the  money  was  made  by  the  husband; 
that  the  order  by  the  association  for  the 
loan  was  in  his  name;  und  that  the  chock 
for  the  money  was  made  out  in  the  same 
way,  and  given  to  him.    His  name  Is  first 


upon  the  note  that  wasexecuted.  The  evi- 
dence is  conflicting  whether  Mrs.  Jarvis 
was  or  was  not  present  when  her  bus- 
band  received  the  check.  The  president 
of  the  appellant  says  she  was,  and  she 
says  she  was  not.  It  appears  ber  hus- 
band kept  the  money  and  used  it.  At 
least,  the  contrary  Is  not  ebown.  Upon 
this  state  ot  case  the  chancellor  held  that 
the  mortgage  was  not  enforceable  against 
her  property. 

It  is  urged  that  It  was  an  original  nn- 
dertaking;  that  it  was  not  a  renewal  ot 
any  pre-existing  Indebtedness;  and  that 
the  loan  was  made  and  debt  created,  up- 
on the  part  of  the  ussociatlon,  upon  the 
faith  of  her  property  that  was  mortgaged 
being  liable  for  Its  payment.  If  all  this  be 
true. — and  It  doubtless  is,— yet  we  tail  to 
see  that  it  follows  it  was  the  debt  of  the 
wife,  and  not  the  husband.  It  is  not  in- 
consistent with  ber  statement,  which  is 
confirmed  by  the  circumstances,  that  she 
merely  became  his  security,  and  as  such 
mortgaged  her  property.  Beterence  is 
made  by  appellant's  counsel  to  the  case 
ot  HounHhell  v.  Insurance  Co.,  81  Ky.  304, 
where  a  feme  covert  borrowed  money  to 
pay  for  land  conveyed  to  her  as  her  sep- 
arate estate,  and,  to  secure  the  loan,  she, 
together  with  her  husband,  mortgaged 
the  land;  and  it  was  held  she  conld  bind 
her  separate  estate  by  mortgage  tor  the 
payment  ot  a  debt  created  fur  her  own 
benefit.  It  is  true  in  that  case  the  money 
was  paid  to  the  husband,  and  that  he 
failed  to  apply  some  ot  it  to  the  use  and 
benefit  of  the  wife;  but  he  was  acting  as 
her  agent,  and  the  court  correctly 
thought  the  creditor  should  not  suffer 
from  his  default.  It  Is  claimed  that  In 
this  case  the  husband  was  acting  as  the 
agent  of  the  wife;  but  the  evidence  does 
not  support  the  claim.  Although  the  ap- 
pellant may  by  its  agent.  In  substance, 
have  said  to  the  husband,  "It  your  wife 
will  mortgage  her  separate  property  to  se- 
cure the  loan,  it  will  be  made, "and  she 
thereupon  did  so,  and  al.ao  signed  the 
note,  yet  this  did  not  hinder  it  from  being 
a  loan  to  the  husband,  with  his  wife  as 
his  security.  No  doubt  she  intended  to 
bind  the  mortgaged  property.  This  must 
be  presumed,  perse,  from  the  execution 
by  her  ot  the  note  and  the  mortgage. 
They  Indicate  the  Intention  by  her  to  bind 
her  separate  estate;  but  she  bad  no  pow- 
er under  the  present  la  w  to  do  so,  by  way 
ot  securing  the  debt  of  her  husband.  The 
question  at  last  Is,  wan  it  his  ur  herdebt? 
The  evidence,  in  our  opinion,  eupporta  the 
conclusion  of  the  lower  court  that  she 
neither  created  the  debt  nor  received  the 
benefit  of  it;  and  the  Judgment  la  therefore 
affirmed. 


Bliab  et  al.  ▼.  Oili.. 

{Court  of  Appeals  of  KemouStii.    Feb.  9,  1893.) 

Fool-Sbllino — Rboovbrt  or  IjOSsbs — Bbt-Ofv 
— Plbadino — ^Inoonsistbnot. 
1.  Under  (Jen.  St.  c.  47,  art  1,  S  2,  provid- 
ing that,  "if  any  person  shall  lose  to  another"  at 
gaming,  he  may  recover  the  laonoy  paid,  while  a 
professional  pool-seller  on  horse-races  cannot, 
(as  decided  in  Brown  v.  Thompson,  14  Bash,  ."as,) 
by  an  original   action,  recover  money  won  from 
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him,  snch  amonnt  oan  beset  off  agalnit  mn  action 
by  tne  winner  to  recorer  money  lost  by  him  to 
the  pool-seller  within  the  same  period. 

8.  An  answer  to  a  complaint  in  an  action  to 
recorer  money  lost  at  gaming  contain*  no  Incon- 
sistent statements  by  reason  of  Its  denial  that 
plaintiff  lost  anything  to  defendant,  and  its  alle- 
gation that,  at  the  time  and  in  the  transaotiona 
mentioned  by  plaintiff,  defendant  had  lost  to  him. 

Appeal  from  clrcnit  coart,  Kentou 
coouty. 

"To  be  officially  reported. " 

Action  by  W.  H.  Gill  against  Ellas  & 
Shepard  to  recover  money  lost  in  de- 
fendants' pool-room.  Judgment  for  plain- 
titr,  and  defendants  appeal.    ReTersed. 

H'ln.  Ooebel,  for  appellants.  Hallam 
i  Myvn  and  O'Hara  A  Bryan,  tor  appel- 
lee. 

Lewis,  J.  Appellee  brought  this  action 
to  recover  of  appellants  $1,868  alleged  to 
have  been  wagered  on  borse-races  with, 
and  lost  and  paid  by  him  to,  tbem,  as 
partners,  in  dlflnrent  amuun  ts  and  at  dif- 
ferent dates,  between  May  .SO,  and  July  27, 
IM89.  In  the  flrat  paragraph  of  the  an- 
swer there  is  a  denial  that  the  sum  sued 
For,  or  any  part  of  it,  was  lost  or  paid  by 
appellee  to  appellants,  or  either  ol  them, 
at  or  un  account  of  wagering  on  horse- 
racea  or  otherwise,  at  the  datee  speclQed, 
or  any  other  time  or  times.  In  tiie  secund 
paragraph  and  subsequent  amendiiients 
thereto  it  is  averred,  in  substunce,  that 
at  the  date  and  place,  and  In  the  same 
transactions,  mentioned  in  the  petition, 
appellants  wagered  on  horse-races  with, 
and  lost  and  paid  to,  appellee,  the  aggre- 
gate sum  of  f  1,M)0.  never  repaid,  for  which 
they  pray  Judgment;  the  answer  being  for 
that  purpose  made  a  counter-claim.  The 
reply  contains  two  paragraphs.  In  the 
first  It  la  a  denial  that  at  the  times  men- 
tioned In  the  answer,  or  at  any  time,  ap- 
pellants, or  either  of  them,  lost  or  paid  to 
appellee  any  money  whatever  at  wagering 
on  home-races.  In  the  second  is  the  aver- 
ment, in  enbstance,  that  all  the  wagering 
mentioned  in  the  pleadings  preceding  the 
reply  were  made  with  appellee  by  appel- 
lant* as  partners  engaged  and  interested 
In  a  certain  pool-room  in  the  city  ol  Cov- 
ington, kept  contrary  to  law,  wherein 
they  were  protesalonal  wagerers  against 
the  public  on  horse-races,  and  that  ap- 
pellee was  une  of  the  public,  and  not  a 
professional  wagerer.  The  lower  court 
overruled  the  general  demurrer  of  appel- 
lants to  the  reply,  bat  sustained  their 
motion  requiring  apiiellee  to  elect  wblch 
paragraph  of  bis  reply  should  be  stricken 
from  bis  pleading:  and  upon  his  refusal 
so  to  elect  the  first  paragraph  was  strick- 
en out  of  the  reply.  Appellants  then  Qled 
a  reloinder,  wherein  they  denied  that,  in 
the  transactions  mentioned,  appellee  was, 
as  alleged  in  his  reply,  one  of  the  public, 
but  averred  that  be  was  a  professional 
wagerer,  and  engaged  In  wagering  as  a 
business  and  means  of  support. 

As  appears  from  the  bill  of  ezreptions, 
the  court  decided  that  the  only  iBsue  in 
the  case  was  whether  appellee  wbh,  in  the 
transactions  mentioned  in  the  pleadings, 
a  prufesMlonal  wagerer,  and  required  ap- 
pellants to  assume  on  the  trial  burden  of 
proof;  and,  notwithstanding  there  was 


evidence  conducing  to  prove  be  was  such 
wagerer,  a  peremptory  instruction  was 
given  to  the  Jury  to  flud  the  full  amount 
sued  for,  which  was  done.  Section  2,  art. 
1,  c.  47,  Gen.  St.,  provides  that  "if  any  per- 
son shall  lose  to  another  at  one  time, 
or  within  any  twenty-four  hours,  five 
dollars  and  more,  •  •  •  and  shall  pay 
*  •  •  the  same,  such  loser,  or  any  cred- 
itor of  bis,  may  recover  the  same  •  •  • 
from  the  winner  *  *  >  by  suit  brought 
within  five  years  after  the  payment." 
Dndonbtedly  a  cause  of  action,  under  that 
section,  was  stated  in  appellee's  petition. 
But  each  material  allegation  thereof  was 
eipressiy  traversed  in  the  first  paragraph 
of  appellants'  answer.  Tet,  although  no 
demurrer  was,  or  could  properly  have 
been,  snstaiued  to  that  paragrraph,  the 
lower  court  seems  to  have  ignored  the 
issue  of  fact  thus  made  by  it,  and  re- 
stricted the  Jury  to  the  single  Issue  men- 
tioned, which  does  not,  in  our  opinion.  In- 
volve the  sole  inquiry  in  this  case,  by  a 
good  deal.  That  ruling  must  have  been 
based  upon  the  erroneous  assumption 
that  the  statement  of  the  cauRC  of  coun- 
ter-claim was  inconsistent  with  the  trav- 
erse of  the  allegations  contained  In  the  pe- 
tition. Section  lis  of  the  Civil  Code  ex- 
pressly provides  that  a  pleading  may  con- 
tain statements  of  as  many  causes  of  ac- 
tion, matters  of  estoppel  and  avoidance, 
and  as  many  traverses,  as  there  may  t>e 
grounds  for  in  behalf  of  the  pleader,  pro- 
vided the  pleading  does  not  contain  Incon- 
sistent statements.  But  no  motion  was 
made  by  appellee  to  require  appellants 
to  elect  which  of  the  two  paragraphs 
should  be  stricken  from  his  answer,  nor 
do  we  think  it  ought  to  have  been  sus- 
tained, If  made,  for  it  does  not  seem  to 
us  there  Is  any  inconsistency  between  the 
denial  In  the  first  paragraph  of  the  an- 
siKer  that  appellee  had,  as  alleged,  lost 
the  amount  sued  for  to  appellants,  and 
the  averment  of  the  second  paragraph, 
that,  at  the  time  and  In  the  transactions 
mentioned  lu  the  petition,  they  Itad  lost 
to  him  the  amount  for  which  Judgment 
is  asked  In  the  counter-claim.  According 
to  the  letter  of  the  statute  under  which 
this  action  was  brought,  appellants, 
though  keepers  of  a  pool-room  and  pro- 
fessional wagerers  on  horse-races,  might 
have  recovered  the  amount  lost  by  them 
in  the  trensactlons  mentioned.  Never- 
theless, It  was  held  In  Brown  v.  Thomp- 
son, 14  Bush,  538,  that  a  person  who  sets 
up  oris  interested  In  setting  up  a  faro- 
bank  cannot,  under  the  statute  In  ques- 
tion, recover  back  money  lost  to  one  bet- 
ting against  tbe  bank;  the  rule  being 
there  applied,  that  "a  case  within  the  let- 
ter but  not  within  the  spirit  of  a  remedial 
statuteisnot  embraced  by  it."  And  look- 
ing to  the  evil  of  gaming,  suppression  of 
which  was  the  object  of  tbe  statute.  It  is 
obvious  that  persons  who  engage  In  gam- 
ing by  means  of  selling  pools  ou  horse- 
races are  no  more  within  protection  of 
that  statute  than  those  who  set  up  or 
keep  faro-ktanks;  for  In  each  case  gaming 
Is  carried  on,  and  made  a  busineKs.  In- 
deed, the  contrivance  known  as  "  French 
pool,"  which  iti  irsed  to  make  wagers  on 
horse-races,  and  not  essentially  different 
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in  itB  nBPnreifecta  trom  the  contrirance 
alleged  to  be  need  by  tbe  appellants,  bas 
been  distinctly  beld  gaming,  In  tbe  mean- 
ing ot  tbe  statute,  and  consequently  not 
protected,  but  ratber  denounced,  by  It. 
Com.  y.  Slmonds,  79  Ky.  618. 

But  while  It  is  trne  appellants eould  not, 
by  an  original  action,  bave  recovered 
any  part  of  the  amount  lost  in  tbeir  own 
pool-roomii  to  appellee,  nor  are  entitled 
to  Judgement  over  on  tbelr  conntor-clalm, 
still,  whatever  amount  or  amounts  tbey 
lost  to  blm  on  account  at  wagorg  be- 
tween tbero  on  borse-races  at  the  dates  ur 
within  tbe  period  mentioned  In  tbe  peti- 
tlon  abould  be  set  utt  against,  or  deduct- 
ed trom,  what  be  may  be  entitled  to  re- 
coTer  in  tbis  action ;  for  certainly  It  was 
act  the  intention  of  the  legislature  to 
afford  to  a  party  voluntarily  baying  pools 
on  horse-races,  or  betting  at  a  faro-bank, 
the  undue  advantage  of  recovering  back 
what  he  may  have  lost  to  tbe  seller  or 
dealer,  without  disgorging  and  account- 
ing for  what  be  won  from  him.  The  pur- 
pose of  this  statute  was  to  afford  to 
such  party  remedy  to  the  extent  of  his 
actual  loss,  not  to  enable  to  recover  back 
what  he  lost,  while  keeping  and  profiting 
by  what  he  won  from  the  defendants.  It 
therefore  seems  to  ua  clear  that  the  crite- 
rion of  the  amount  appellee  Is  entitled  to 
recover,  if  any  at  all,  is  the  excess  of 
what  he  lost  to  appellants  above  what 
be  won  from  them  daring  the  period  men- 
tioned; and  at  the  trial  the  burden  should 
be  on  him  to  show  the  amount  of  his 
losses  to  appellants,  subject  to  reduction 
or  set-off  by  the  amount  he  won  from 
theu.  The  Judgment  Is  reversed,  and 
canse  remanded  for  a  new  trial  consistent 
with  tills  opinion. 


Obovb  et  al.  v.  Grove's  Adm'rb. 
(Court  <(f  Appeal*  of  Kmtucbi/.    Feb.  13, 189S.) 
Wnxs— Death  br  E>nopocirDBs— Coktikuanob. 

The  propoander  of  a  will  having  died  Inst 
before  term-Ume,  and  a  revivor  being  therefore 
necesaory,  the  contestants  are  entitled  to  a  con- 
tlnuanoe,  refusal  to  grant  which  is  ground  for  re- 
venaL 

Appeal  from  circuit  court.Mariun  county. 

"Not  to  be  officially  reported." 

A  will  was  propounded  by  Mnllle  C. 
Grove  and  contested  by  R.  W.  Grove  and 
others.  Mollle  bavlng  died,  tbe  case  was 
revived  in  the  name  of  her  admioistra- 
tors,  and  Judgment  was  rendered  In  their 
favor.    Contestants  appeal.    Revereed. 

Rijesdt  Spalding,  tor  appellants.  Ro  wn- 
tree  <ft  Lisle,  for  appellees. 

Prxob,  J.  It  must  be  assumed,  as  the 
testimony  Is  not  before  us,  that  it  was 
sufltclent  to  sastain  the  verdict.  The 
court,  however,  erred  in  forcing  the  appel- 
lants to  A  trial.  Tbe  propounder  of  tbe 
will  and  the  principal  devisee  died  a  few 
days  before  tbe  term  of  the  court  began. 
There  was  then  no  one  in  court  as  tbe 
propounder  ot  the  will,  and  a  revivor  be- 
came necessary.  The  contestants  had  no 
right  to  expect  a  trial,  but  had  the  right 
to  claim  a  continuance.  Home  nf  their 
witnesses  were  not  present  In  person,  and 
they  were  compelled  to  read  tbeir  deposi- 


tions, but,  whether  so  or  not,  the  right  to 
a  enntinuance  existed,  and  tor  this  error 
the  Judgment  Is  reversed.  A  revivor  in  a 
will  case  Is  made  as  in  any  other  case. 
The  statements  of  the  propounder  to  tb» 
contestants  could  not  be  established  by 
tbem.  The  party  in  interest  being  dead,, 
the  contestants  eould  not,  as  witnefises, 
prove  eonvcrsations  by  her  affecting  th» 
sanity  of  tbe  testator  or  her  InHaence 
over  him.  Jodgmcnt  reversed,  and  re- 
manded, for  the  reason  that  the  case 
onght  to  have  been  coatlnned. 


Ross  ▼.  L0UISVILL.B  &  N.  R.  Co. 
(Ccurt  of  AppeaU  of  Kentuek)/.    Teib.  13, 1898.  > 

SsTTIRaASIDJtJlTDOKBNT— AOCIDBHTOBBuBrKISE. 

A  party  who,  by  reaaoo  of  misniidentand- 
ing  his  attorney's  statement  as  to  when  court 
met,  fails  to  appear  at  the  time  his  case  is  called 
for  trial,  is  not  within  Civil  Code,  $  840,  snbd. 
8,  allowing  a  new  trial  for  "acoideut  or  surprise 
which  ordinary  jMndenoe  eonid  not  hove  gaardedi 
against,*  or  section  618,  permitting  a  Judgment 
to  be  vacated  for  "unavoidable  casualty  or  mis- 
fortuue,  preventing  the  party  fi'om  appearing  or 
defending. " 

Appeal  from  court  of  common  pleas,. 
Franklin  county. 

"To  be  ofBcially  reported." 

Action  by  David  Ross  against  the  L<oq- 
isv{lle&  Nashville  Railroad  Company.  Ac* 
tinn  dismlssfd  lor  failure  to  prosecute, 
and  plain  tiff  nppeals.    AfHrmed. 

Tbomaa  H.  Hlirne  and  Scott  A  Violet, 
for  appeilaDt.  John  W,  Rodman,  for  ap- 
pellee. 

Lewis,  J.  Tbis  is  an  action  ordinary, 
brought  by  appellant,  which  was  dis- 
mlHsed  without  prejudice  because  of  bis 
fallnre  to  prosecute  it;  and  the  qnestion 
presented  is  whether  tbe  lower  conrt 
erred  in  overruling  bis  motion  to  set 
aside  tbe  order  of  dismissal  upon  the 
ground  stated  in  his  affidavit,  as  follows: 
"That  when  bis  attorneys  bronght  tbis- 
snlt  they  told  him  that  tbe  court  would' 
meet  on  Monday,  the  4tb  day  of  May, 
but  that  he  understood  tbem  to  say  the- 
4tta  Monday  in  Hay;  hence  he  says  he- 
was  in  the  country  pursuing  his  occupa- 
tion as  a  whitewasher,  when  and  where- 
a  messenger  came  and  informed  him  that 
bis  case  had  been  called  for  trial;  and  be- 
immediately  came  Into  court,  and  In- 
formed bis  attome,vs  of  bis  presence  on- 
tbe  next  morning  after  said  case  was  dki- 
mlssed.  He  says  that  he  never  had  any 
thought  or  intention  of  abandoning  hl» 
case,  or  delaying  tbecoart,  but  has  at  all 
times  been  ready  and  anxloos  tor  a  trial. 
He  says  that  be  can  neitherread  nor  write, 
and  Is  wholly  Ignorant  of  the  proeeedlngs- 
and  practice  of  courts,'  and  is  so  poor 
that  he  Is  compelled  to  work  whenever 
and  wherever  he  can,  without  cessation. "' 
When  the  application  of  a  party  ag- 
grieved is  made  during  tbe  term,  an<l 
witbln  three  days  after  tbe  verdict  or  de- 
cision is  rendered,  which  was  done  in  this 
case,  a  new  trial  may  be  granted  for  the- 
cause  prescribed  In  subdivision  8,  S  340. 
UIvIl  Code,  of  "accident  or  snrprise  whics. 
ordinary  prudence  conld  not  have  guard- 
ed against;"  or  a  Judgment  may,  apon 
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peTlUon  died  after  the  term  at  wblch  it 
was  rendered,  be  raeated,  ander  eectloB 
51k,  tnr''unBToidable  caanalt^  nr  lulstor- 
tane,  prevention  the  party  (rom  appeariuK 
or  defending:"  either  of  which  would,  of 
coorae,  be  a  sofflcient  cauau  for  a  new 
trinli  applied  lor  daring  the  term  when 
the  verdict  or  declBlon  iB  rendered.  But, 
clearly,  appeilaot  was  not,  according  to 
bis  affidavit,  prevented  appearing  when 
the  action  was  called  for  trial  by  unavoid- 
able casualty  or  mlsfortane,  in  the  mean- 
fng  ot  the  Code:  nor  does  he  ahow  a  case 
of  accident  or  Burpriae  that  could  not 
have  been  guarded  against  by  ordinary 
prudence.  When  a  party  Institutes  an 
action  ordinary,  or  Is  summoned  as  de> 
fendant,  it  is  bis  daty  to  exe.-clse  ordinary 
diligence  to  Inform  himself  when  it  is  set 
for  trial,  and  to  lie  in  attendance  when  it 
Is  called:  and,  according  to  the  plain  in- 
tent ot  the  Code,  neither  accident  nor  sur- 
prise Is  an  avallabln  cause  for  setting 
aside  a  verdict  or  Judgment,  and  grant- 
infc  a  new  trial,  in  the  absence  of  such  dili- 
gence on  part  of  the  applicant.  A  case 
may  be  called  for  trial  before  It  is  regu- 
larly reached  on  the  docket,  or  at  a  time 
when  neither  plaintiff  nor  defendant  could 
be  reasonably  or  fairly  expected  and  re- 
quired to  be  present,  and  consequently 
tbe  ends  of  JuBti<'e  would,  under  such  cir- 
enmstances,  require  a  new  trial.  But 
where  a  verdict  or  Judgment  has  been 
rendered  against  a  party  because  of  his 
absence,  or  for  want  of  due  prepratlon  for 
tbe  trial,  caused  by  his  own  lack  of  ordi- 
nary diligence,  we  know  of  no  principle 
ap<>n  which  a  new  trial  should  be  granted. 
Appellant  does  not  state  in  bis  affidavit 
be  was  surprised  or  misled  as  to  the  time 
bte  action  would  be  called  for  trial  by  the 
action  of  the  court,  or  any  officer  of  court, 
by  the  conduct  of  the  opposite  party,  or 
even  by  information  g^iven  by  his  attor- 
ney. Un  the  contrary,  he  admits  he  was, 
when  the  action  was  commenced,  correct- 
ly informed  by  hie  attorney  when  the 
court  would  commence ;  and,  although 
nearly  a  month  elapsed  before  tbe  case 
was  regularly  reached  on  the  docket  and 
called  for  trial,  he  does  not  appear  to 
have  made  any  further  inquiry  on  the 
subject,  or  even  effort  to  prepare  It  for 
trial.  It  Is  true  he  says,  in  general  terms, 
he  was  at  all  times  anxious  and  ready  for 
a  trial,  but  bis  affidavit  does  not  show 
that  he  made  any  effort  to  have  wit- 
nesses anmrooned,  or  to  consult  and  ad- 
vise with  his  attorney  about  bis  case.  To 
set  aside  the  judgment  in  such  case  as  this 
wonld  relieve  litigants  entirely  free  from 
any  diligence  in  preparing  their  actions 
for  trial,  and  subject  every  case  to  retrial 
whenever  either  party  might  be  absent, 
tbongh  Inexcosably  negligent.  Judg- 
ment affirmed. 


Bobbins  v.  Kimbali.  et  al. 
{Supreme  Court  of  Arkcmsai.    Feb.  8, 1803.) 

Btatuts  or  Frauds— AOBEKMENT8  KsLATaro  to 
Lass — KBsrLTiNo  Tbubt. 
1.  Where  defendatit  obtains  title  to  land  with 
his  own  means,  under  a  parol  agreement  to  let 
idsintilf  liaveao  interest  in  the  land  on  condition 
thst  plaintiff  wonld  pay  one-half  ttie  expense  in- 


onrred  in  aoquiilng  title,  the  oontraci  is  void  un- 
der the  statute  of  frauds. 

2.  Where  plalntllt,  in  such  case,  failed  to 
pay,  or  offer  to  pay,  "half  the  expense  incurred," 
such  failure  would  constitute  a  further  reason  why 
the  contract  oould  not  be  enforced. 

8.  Where  the  agreement  was  that  defendant 
■bould  purchase  for  the  Joint 'benefit  of  himself 
and  plaintltt,  but  take  the  title  in  himself  alone, 
the  oontract  was  still  void,  within  the  statute. 

4.  In  such  case  there  was  no  resulting  trust  in 
favor  of  plaintiff. 

Appeal  from  Pulaski  chancery  court; 
David  W.  Cabboli.,  Chancellor. 

Action  by  Hiram  Robbins  against  E.  W. 
Kimball  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

a.  a.  WsMaell  and  &  W.  WllUaaia.  for  ap- 
pellant. Joha  U.  Moore  and  S.  H.  Alien, 
for  appellees. 

CocKKiLi.,  C.  J.  If  Kimball  obtained  tbe 
title  to  tbe  land  in  controversy  with  his 
own  means,  under  a  parol  agreement  with 
Robbins  to  let  him  have  an  Interest  in  it 
on  condition  that  he  would  pay  one-half 
tbe  expenses  Incurred  in  acquiring  the  ti- 
tle, tbe  contract  would  be  void  by  reason 
of  tbe  statute  of  frauds,  and  Bobbins 
could  take  nothing  through  it.  It  could 
not  be  enforced  for  the  further  reason  that 
Robbins  has  not  complied,  or  offered  to 
comply,  with  tbe  condition  by  paying  his 
share  of  the  expense  which  it  is  admitted 
Kimball  rlRbtfully  incurred.  If  the  agree- 
ment was  that  Kimball  was  to  purchase 
for  the  Joint  benefit  of  himself  and  Rob- 
bins, but  tbe  title  was  taken  to  himself 
alune,  the  contract  would  still  be  within 
the  ststute  ot  frauds.  If  he  used  none  ot 
Robbins'  means  in  making  the  purchase, 
there  would  bs  only  the  breach  of  a  parol 
agreement,  which  cannot  raise  a  trust  or 
form  the  hesis  of  a  title.  Tliere  Is  uo  evi- 
dence to  warrant  tbe  conclusion  that  tbe 
parties  were  partners  in  buying  and  sell- 
ing real  estate.  Tbe  only  route  by  which 
Robbins  can  arrive  at  an  equity  in  the 
land  is  to  adduce  from  the  evidenc<*  clear 
and  satisfactory  proof  that  Kimball  made 
use  of  bis  means  in  making  the  purchase, 
and  tbernby  establish  an  equitable  inter- 
est in  the  land  through  the  medium  of  a 
resulting  trust.  It  is  material,  therefore, 
to  review  the  conflicting  and  recriminat- 
ing testimony  in  which  the  record  abounds 
only  for  the  purpose  of  ascertaining 
whether  any  money  of  Robbins  went  into 
the  purchase  of  the  land.  It  Is  certain 
that  Kimball  purchased  the  right  to  ac- 
quire the  title  to  tbe  lands— an  option,  as 
the  parties  term  it— for  the  sum  of  f  5,(KX), 
and  that  Robbins  paid  no  part  of  it:  also 
that  the  then  owner  of  the  land  executed 
a  deed  to  Kimball  In  pursuance  of  chat 
contract,  when  Kimball  paid  him  the  sum 
of  $11 ,666.68.  and  gavehimhis  two  notes  for 
like  sums  fur  the  residue  of  tbe  purchase 
price.  Kiuce  tbnt  time  Kimball  has  part- 
ly discharged  these  notes  by  payments. 
Robbins  has  paid  nothing.  The  only  pre- 
tense that  can  be  made  of  any  use  of  his 
funds  was  In  tbe  payment  of  tbe  $l],6*i6.- 
66.  That  bad  been  rnlsed  upon  a  mort- 
gage by  Robbinsand  Kimball  to  one  Shirk 
«of  lands  belonging  severally  to  them,  and 
the  argument  Is  that  it  was  the  Joint  fund  of 
tbe  two  parties,  and  that  Robbins  acquired 
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an  equitable  Interest  In  tbe  land  to  the  ox- 
tent  of  bis  IntereHt  in  tbe  fund.  Kimball's 
Teralun  of  the  transaction  is  that,  about 
the  time  he  purchased  tbe  option  or  the 
rlgbt  to  acquire  tbe  title,  he  made  an  oral 
agrreement  with  Bobbins  to  the  effect  that 
the  latter  should  have  tbe  privilege  of 
ebaring  in  bis  trade  when,  or  upon  tbe 
condition  that,  he  paid  one-half  of  '.bs 
price  asked  for  the  option  and  one-half  tbe 
purchase  price  of  the  land ;  that  it  was  in 
purauaoce  of  tbat  agreement  tbe  Shirk 
mortgage  was  executed;  that  tbe  money 
thus  borrowed  was  for  his  own  use,  and 
not  tor  the  use  of  Bobbins  or  of  himself 
and  Bobbins;  and  that  Bobbins,  In  effect, 
joined  in  tbe  mortgage  note,  and  put  hla 
lands  in  tbe  mortgage  as  In  the  nature  of 
a  secnrlty  for  lilm  to  carry  ont  bis  par- 
chase  in  accordance  with  their  contract, 
with  tlie  expectation  on  Bobbins'  part  of 
fulfilling  his  agreement  to  pay  one-half  of 
tbe  expense  previously  Incurred,  and  there- 
by being  let  into  tbe  equal  enjoyment  of 
the  transaction.  Bobbins  denies  all  this, 
and  claims  tbat  the  mortgage  transac- 
tion was  an  ordinary  Joint  borrowing  for 
their  mutual  benefit,  and  that  tbe  fund 
raised  was  their  joint  fund.  The  circum- 
stances tend  to  sustain  Kimball's  versioa. 
He  negotiated  the  loan  as  for  himself 
alone,  the  money  was  remitted  to  bim.  It 
was  deposited  to  bis  Individiial  credit  in 
bank,  and  was  paid  out  upon  his  Individ- 
ual draft;  Bobbins  offering  no  protestor 
suggesting  any  otherconrse.  Bobbins  was 
nnable  or  unwilling  to  pay  Kimball  the 
amount  he  concedes  was  due  him  under 
the  disputed  terms  of  their  agreement, 
and  at  this  Juncture,  several  months 
after  the  deed  to  the  property  in  ques- 
tion was  delivered,  Kimball  executed  a 
mortgage  to  Shirk  upon  hie  homestead 
which  was  not  included  In  the  first  mort- 
gage, and  thereby  procured  from  Shirk  a 
formal  written  release  of  Bobbins'  land 
from  the  operation  of  tbe  mortgage, 
and  caused  it  to  be  delivered  to  Bot>- 
blns  after  it  was  duly  recorded.  There- 
after Bobbins  mortgaged  and  sold  the 
real  estate  described  in  tbe  release  as 
though  the  Shirk  mortgage  had  no  ex- 
istence, directing  the  attention  of  those 
with  whom  he  dealt  to  the  record  evi- 
dence of  the  release,  and  thereby  procur- 
ing them  to  disregard  the  existence  of 
tbe  mortgage  by  relying  upon  the  release. 
By  tbat  conduct  he  derived  the  full  benefit 
of  the  releasj,  and  tbat  result  Is  Inconsist- 
ent with  bis  position  that  he  repudiated 
It.  We  must  take  it,  then,  that  he  accept- 
ed the  release.  But  the  fact  tbat  he  ac- 
cepted the  release,  and  thereby  resumed 
the  position  be  occupied  before  the  nego- 
tiation, is  strong  corroborative  evidence 
of  Kimball's  version  of  the  contract  as  a 
conditional  sale,  and  of  Bobbins'  attitude 
toward  the  Shirk  mortgage.  This  subse- 
quent conduct  sheds  a  light  back  upon 
the  contract,  and  enables  us  to  see  what 
were  probably  Its  origrinal  terms.  Tbe 
parties  themselves,  not  expecting  a  con- 
troversy about  the  contract,  in  all  proba- 
bility bad  not  a  %ery  definite  understand- 
ing of  its  terms,  or  of  their  legal  statu* 
under  it.  What  they  did,  tlierefore.  In  the 
execution  of  it,  is  the  best  guide  attaina- 


ble for  its  Interpretation.  Watkins  v. 
Greer,  53Ark.  65, 11  S.  W.  Bep.  1019;  Oausa 
V.  Orr,  46  Ark.  129.  Bobbins  has  failed  to 
disclose  a  clear  and  satisfactory  state  of 
case  as  to  tbe  payment  of  his  money  in  the 
purchase  of  the  land,  and  the  seeorltj' 
which  be  furnished  has  been  restored  to 
and  accepted  by  him.  He  bas  tbos  rolon- 
tariiy  assumed  the  position  which  Kim- 
ball says  be  was  to  take  upon  failure  to 
comply  with  the  terms  of  bis  conditional 
purchase.  We  must  infer,  therefore,  tbat 
Kimball's  recollection  of  tbe  contract  rep- 
resents it  in  its  true  light.  For  tbereasona 
already  assigned  It  cannot  be  enforced. 
Affirm. 

Bdrcbam  t.  Tbbrt. 
(Supreme  Court  of  Arlcantcu.    Jan.  80,  isn.) 

TAXATIOK— COIXSOTIOK  — JUDOHINT— COIXATSBIX. 

Attack— HoMESTBAD. 

1.  A  decree  of  the  oirnolt  court  having  Juris- 
diction of  tbe  suMeot-matter  and  parties,  and  ex- 
erolslDg  it*  Jnriadiotion  pursuant  to  tbe  special 
power  conferred  on  it  by  tbe  Arkansas  orerdoe 
tax  law,  ordering  the  sale  of  land  for  non-pay- 
ment of  taxes,  cannot  be  attacked  collaterally. 
McCarter  v.  Nell,  S  8.  W.  Kop.  781,  60  Ark.  183, 
followed. 

3.  In  an  action  for  possession  by  tbe  pur- 
chaser at  such  sale  It  is  no  defense  that  the  taxes 
for  wbicb  tbe  land  was  sold  were  assessed  for 
years  vrhen  the  title  was  in  tbe  United  States, 
and  the  land  not  taxable,  such  matters  of  defense 
being  available  only  in  tbe  overdue  tax  suit. 

3.  After  a  "final  oertifloate"  issues  to  a  home- 
steader on  the  publlo  domain,  and  before  the  is- 
suanoe  of  a  patent,  bis  land  becomes  taxable. 

Appeal  from  circuit  court.  Franklin 
county ;  Huoa  F.  Thomasson,  Judge. 

Action  by  A.  Burcbam  against  S.  J. 
Terry.  Judgment  for  defendant.  Plain- 
tiff appeals.    Beversed. 

J.  V.  Bovrland,  for  appellant.  Ed.  H. 
MatheK,  for  appellee. 

HnoBES,  J.  This  is  a  snit  by  appellant 
to  recover  tbe  possession  of  land  described 
in  tbe  complaint,  for  title  to  which  the  ap- 
pellant relies  upon  a  deed  from  Paul  M. 
Cobbs,  commissioner  of  state  lands,  exe- 
cuted to  bim,  which  deed  recites  and  is 
based  upon  a  sale  of  tbe  land  to  the  state 
nnder  the  overdue  tax  act  of  ISSl.  'The 
appellee  claims  ownership  of  the  laad 
through  Edward  Tolbert,  who  "home^ 
steaded  "  the  land  in  1876,  under  tbe  United 
States  homestead  laws,  aud  obtained  his 
"final  certificate"  from  the  United  States 
on  tbe  2(ltb  of  January,  1882,  and  received 
a  patent  from  the  United  States  therefor 
tbe  lUth  day  of  February,  1888.  Appellee 
denies  tbe  validity  of  appellant's  deed,  be- 
cause, be  says,  tbe  land  was  owned  by  the 
United  States  In  tbe  years  1880  and  lasi, 
for  tbe  taxes  of  which  years  the  lands  were 
proceeded  against  in  the  overdue  tax  suit, 
and  for  which  they  were  sold  to  tbe  state: 
that  said  deed  Is  void,  because  the  land 
was  sold  for  certain  Illegal  taxes,  and  for 
an  attorney's  fee  of  five  dollars  in  gross, 
etc.  The  suit  against  these  lands  under  the 
overdue  tax  act  wascomcienced  ou  the  14th 
of  October.  1882,  after  Tolbert  had  obtaine<l 
bis  "final  certificate."  The  court  below 
found  the  facts  substantially  as  stated,  and 
declared  tbe  deed  of  the  state  to   appellee 
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void,  because  the  state  had  acqaired  no 
title  to  the  lands  ac  the  overdue  tax  sale, 
tiecause  the  lands  were  the  property  ot  the 
United  States  in  1S80  and  188J,  fur  the  tax- 
es assessed  (or  which  yearn  they  had  been 
sold;  and  also  for  the  reason  that  illegal 
taxes  were  assessed  for  said  years  aKainst 
fiaid  lands,  and  for  whir.h  they  were  ad- 
judged to  besold  as  well  as  tor  other  taxes. 
In  Uilkersou-SloBS  Co.  t.  Forbes,  54  Arlc. 
148. 16  S.  W.  Rep.  191.  it  ia  held  that  "one 
who  has  become  entitled  toa  patent  under 
the  homestead  act  of  congress  may  mort- 
gage the  land  before  the  patent  issues;" 
that"  when  a  person  does  everything  that 
is  necessary  to  entitle  him  to  a  patent  to  a 
tract  of  public  land  he  becomes  the  equi- 
table owner  thereof.  The-  land  is  segre- 
gated from  the  pnblic  domain,  ceases  to  l>e 
the  property  of  the  government,  and,  in 
the  absence  ot  limitations  and  restrictions 
legally  iuip'ised,  becomes  subject  to  pri- 
vate ownership,  and  all  the  incidents  and 
liabilities  thereof. "  Among  the  most  cer- 
tain Incidents  and  liabilities  of  the  owner- 
ship of  property  by  a  private  person  Is 
its  liability  to  taxation.  That  the  owner 
of  lands  entered  atthe  United  States  land- 
office  sboald  be  able  to  claim  that  they 
•  were  exempt  from  taxation  until  hesbonid 
have  obtained  a  patent  for  them  from  the 
government  cannot  be  maintained.  If 
tbisconid  be  the  case,  a  large  amount  of 
lands  owned  by  private  persons  would  es- 
cape taxation,  at  least  until  a  patent  is 
sued  fur  them.  It  follows  that  these 
lands  in  controversy  were  subject  to  tax- 
ation after  the  "final  certifleate"  was  is- 
«ned  to  Tolbert,  and  they  were  subject  to 
taxation  at  the  date  of  the  decree  and 
itaie  in  the  overdue  tax  suit.  The  chan- 
cery court  that  rendered  the  decree  under 
which  they  were  sold  to  the  state  bad  Ju- 
risdiction of  the  subject-matter  of  the  suit, 
which  was  a  proceeding  la  rem.  That  ille- 
gal taxes  had  been  assessed  against  the 
lands, and  that  they  hhd  been  assessed  for 
taxation  for  years  when  they  were  not 
liable  for  taxes,  were  matters  of  defense 
which  might  have  been  shown  in  the  over- 
due tnx  suit,  bnt  they  cannot  be  snowu  in 
a  collateral  suit.  These  matters  might 
have  been  litigated  in  the  overdue  tax 
suit,  and  the  decree  in  that  suit  is  concln- 
Hlvebere  as  to  all  matters  that  could  have 
been  litlKated  in  that  suit,  except  the 
qneation  of  jurisdiction.  Mayo  v.  Ah 
Tx>y.  82  Cal.  477.  This  case  falls  within 
the  principle  decided  In  McCarter  v.  Neil, 
50  Ark.  188,  6  S.  W.  Rep.  731,  an«l  William- 
son V.  Mimms,  49  Ark.  339,  6  S.  W.  Rep. 
320.  1  Black,  Judgm.S  345.  The  Judgment 
is  reversed,  and  the  cause  is  remanded  for 
a  new  trial. 

Mamsfiblo,  3.,  did  not  sit  in  this  canse. 


Skldbn  v.  State. 
(Atpreme  Court  of  Arkanaat.    Jan.  80, 1893.) 

HOJflCfDS— iKSTBUCnORB — AOT  DONB  IK  PaSSIOX. 

1.  On  a  trial  for  murder  the  court  instructed 
that  if  deceased  was  In  the  act  of  striking  de- 
fendant, in  self-delenae,  at  or  ]u9t  previoas  to 
the  fatal  stab,  the  }nry  "should  convict  ot  either 
murder  in  the  flrst  or  second  degree,  as  the  proof 
warranted,''  and,  after  deiiiing  man8laught«r, 


farther  instrnoted  that  "manslaogbter  must  be 
Tolnntary,  upon  a  sudden  hoat  of  passion,  upon 
a  provocation  apparently  suifloient  to  make  the 
I»ssion  Irresistible.''  Meld,  that  the  instruo- 
tions  were  erroneous,  in  excluding  from  the  Jury 
the  right  to  decide  if,  at  the  time  of  the  fattu 
stab,  defendant  acted  under  such  Irresistible 
passion. 

i.  Such  error  was  not  cured  by  An  instruction 
for  the  defense  that  If  defendant  stabbed  deceased 
under  a  passion  excited  by  a  provocation  salll- 
ciently  apparent  to  render  the  passion  irresisti- 
ble, or  if  the  Jury  have  reasonable  doubt,  they 
should  not  convict  ot  mnrder;  such  instraction 
being  contradictory  and  not  explanatory  of  the 
previous  instruction,  which  undertook  to  apply 
the  law  to  tbe  facts  in  the  case. 

Appeal  from  circuit  court.  Miller  coun- 
ty;  HuKUB  D.  Hbau.n,  Judge. 

Landa  Selden  was  convicted  ot  murder, 
and  appeals.    Reversed. 

W.  E.  Atkinson,  Atty.  Oen.,  and  Cbai. 
T.  f^oleimia,  for  the  State. 

Hdqhrb,  J.  Tbe  appellant  was  convict- 
ed of  murder  in  the  second  degree,  and 
oeutenced  to  the  penitentiary  for  21  yearn. 
He  appealed  to  this  conrt. 

The  facts  are  substantially  as  follows: 
Appellant  and  his  wife,  Ann,  bad  been 
separated,  and  were  living  apart.  Tbe 
deceased,  Tama,  was  tbe  daughter  of 
Ann,  and  step-daughter  of  the  appellant. 
On  the  day  of  the  killing  the  appellant 
went  to  the  honse  of  Gilbert  Boyklii,  rid- 
ing, and  carrying  bis  gun.  When  be 
reached  Boyklu's  house,  be  found  Tama 
and  hern)other(tbeappellant'B  wife)  there. 
He  endeavored  to  perHuado  his  wife  to  i-e- 
turu  and  live  with  him,  but  she  retiised  to 
do  so.  Tama  about  this  time  made  HOiiie 
remark,  whereupon  the  appellant  went 
to  her,  and  said,  "I  understand  yon  said 
yon  wanted  to  kill  me. "  He  bad  bis  gun 
In  bis  right  band,  and  she  said  to  him, 
"Shoot."  A  by-stnnder  Interfered,  and 
stopped  the  difficulty.  While  this  was 
transpiring,  Gilbert  Boykin,  who  was  a 
Justice  of  the  peace,  was  writing.  The 
appellant  Inquired  what  he  was  doing, 
when  Boykin  informed  bim  that  bin  wife 
wanted  to  put  him  under  bond  to  keep 
the  peace.  Appellant  said  he  was  not  do- 
ing anything;  that  be  only  wanted  his 
wile,— and  went  to  where  she  was,  and 
began  talking  to  her,  trying  to  get  her  to 
go  home  with  him.  Tama  again  spoke  to 
appellant,  and  dared  bim  to  come  out 
Into  tbe  yard.  She  asked  her  mother 
twice  to  come  with  her,  when  the  appel- 
lant told  her  to  let  bis  wife  alone.  De- 
fendant and  Tama  went  out  Into  the 
yard,  and  she  cursed  him.  Appellant  still 
had  his  gun.  A  witness  caught  Tama. 
The  appellant  went  into  tbe  house,  where 
his  wife  was,  and  Tama  followed  him. 
His  wife  started  to  go,  When  appellant 
said  she  should  not  go.  Tama  said, 
"Come  on,"  and  started  with  her  little 
brother.  Ann,  tbe  appellant's  wife,  told 
Tama  and  her  brother  to  go  on,— she 
would  stay  there  that  night,  and  come 
to-morrow.  Tbe  boy  came  back  towards 
his  mother,  when  the  appellant  command- 
ed him  to  goon,anda{ikedhim  who  he  was 
going  to  mind,— hlH  mother  or  Tama, — 
and  pushed  and  kicked  bim.  Tama  then 
ruHhed  upon  the  appellant,  and  cut  at 
bim  four  or  Ave  times  with  a  knife,  uurs- 
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iDg  all  the  wbne.  She  cat  Mm  on  the 
Biaoulder  and  bead.  While  she  was  cnt- 
tliiK  at  blm,  Ann  ran  up,  and  caught  the 
appellant  around  the  body  with  her  arms, 
from  behind,  and  thus  held  hie  arma. 
Tbey  were  separated,  and  Tama  went  to 
the  rear  ot  the  bouse.  Appellant  went  iii> 
to  the  house  to  get  bis  gun,  but  Gilbert 
Boykin  secured  it,  and  hid  it.  Appellant 
then  got  some  sticlts,  wblcb  were  talien 
(rom  bini.  fie  went  into  the  house,  with 
bis  knife  in  his  band.  A  person  tried  to 
stop  hini,  whom  be  threatened  to  cut,  If 
he  did  not  get  out  of  hia  way.  He  Jumped 
out  at  the  window,  rushed  np  to  Tama, 
who  was  in  the  back  yard,  in  the  act  of 
plukiug  up  a  hoe.  He  stabbed  her  once 
with  the  knife  he  bad,  ran,  and  attempted 
to  jump  the  fence,  but  was  caught  on  the 
palings.  In  obedience  tu  the  command  of 
the  constable,  he  went  towards  him,  at 
the  front  gate,  whither  Tama  also  went. 
As  appellant  went  to  the  gate,  he  picked 
up  a  piece  of  plank,  with  which  to  strike 
Tama,  but  was  prevented  from  doing  so 
by  tne  constable.  Tama  reached  the 
front  gate,  fell,  and  expired  In  a  short 
time.'  It  was  but  a  few  minutes,  says  one 
of  the  witnesses,— and  another  stated 
that  it  was  20  minutes,— from  the  time 
the  appellant  and  Tama  were  separated, 
when  she  was  cutting  him  with  a  knife, 
till  she  was  stabbed  by  the  appellant.  As 
the  appellant  went  Into  the  house,  when 
he  Jumped  out  at  the  window,  be  ex- 
claimed. "There's  my  life's  blood  t "  allnd- 
Ing  to  the  blood  flowing  from  the  wounds 
Inflicted  by  Tama.  Tama  was  a  very  tail 
and  stout  young  woman.  The  appellant 
was  an  old  man. 

The  court  gave  for  the  state,  among 
others,  the  following  Instruction,  which 
was  excepted  to  by  the  appellant;  and 
the  giving  of  same  was  made  a  ground  in 
his  motion  for  a  new  trial:  "(8)  You  are 
told  that  when  a  person  voluntarily  and 
unlawfully  enters  Into  a  difflcnity,  or  un- 
lawfully assaults  another,  that  then  they 
are  denied  the  privilege  of  taking  the  ad- 
vantage of  the  law  ot  self-defense.  So,  in 
this  case.  It  yon  find  from  the  evidence, 
beyond  a  reasonable  doubt,  that  the  de- 
fendant and  deceased,  Tama  Tharman, 
engaged  In  a  difficulty,  and  were  separated 
or  separated  themselves,  and  that  the  de- 
ceased bad  in  good  faith  abandoned  the 
contest,  and  defendant  unlawfully  renewed 
the  contest  and  difficnity,  that  he  cannot 
avail  himself  of  the  law  of  self-defense; 
and  shoold  you  believe  that  at  the  time  or 
Jnat  previous  to  striking  the  fatal  blow 
the  deceased  was  in  the  act  ot  striking  or 
attempting  to  strike  the  defendant  with  a 
hoe  or  other  instrument,  to  defend  herself, 
you  should  convict  him  of  either  murder 
In  the  first  or  second  degree,  as  the  proof 
warrants  or  the  proof  will  Justify."  And 
for  the  defendant  the  court,  with  others, 
gave  the  following  instruction:  "(7)  If 
you  find  from  Ibe  evidence  that  defendant 
Stabbed  the  deceased  while  laboring  un- 
der passion  excited  by  provocation  suflS- 
cient,  apparently,  to  render  the  passion  ir- 
resistible, or  if  you  have  a  reasonable 
doul)t  thereof,  yon  cannot  convict  the  de- 
fendant of  murder  either  in  the  first  or 
second  degree."    The  court,  of  its  own 


motion,  instructed  the  Jury  as  follows: 
"Manslaughter  is  the  unlawful  killing  ot  a 
human  being  without  malice,  expreaa  or 
implie<],  and  without  deliberation,  llan- 
Mlaughter  must  be  voluntary,  upon  a  sad- 
deo  beat  of  passion,  caused  by  a  provoca- 
tion apparently  snfQclent  to  make  tbe 
passion  Irresistible." 

This  eighth  Instrnctfon,  given  for  tbe 
state, tells  the  Jury, in  tbe  lastclause, "and 
should  you  believe  that  at  the  time  or 
Just  previous  to  striking  tbe  fatal  blow 
the  deceased  was  In  the  act  of  striking 
or  attempting  to  strike  tbe  defendant 
with  a  hoe  or  other  Instrument,  to  defend 
herself,  you  should  convict  him  of  either 
murder  in  the  flrst  or  second  degree,  as  tbe 
proof  warrants  or  the  proof  will  Justify." 
The  first  part  ot  this  instruction  Is  so 
framed  as  to  indicate  that  the  court,  in 
giving  it,  did  so  to  impress  upon  tbe  Jury 
that  If,  after  tbe  flrst  encounter  between 
the  defendant  and  TamOi  had  ceased, 
he  nnlawfully  renewed  the  difflculty,  he 
could  not  invoke  the  law  of  self-defense, 
though  he  might  have  killed  Tama  when 
she  was  in  tbe  act  of  striking  him  with  a 
hoe.  This  was  correct.  Bat  the  instruc- 
tion exclnded  from  the  Jury  tbe  right  and 
duty  to  consider  whether,  at  the  time  the* 
fatal  stab  was  given,  the  defendant  was 
acting  under  and  Impelled  by  "a  sudden 
beat  of  passion,  caused  by  a  provocation 
apparently  safflcient  to  make  the  passion 
irresistible."  It  is  true  that  In  tbe  seventh 
Instruction  given  for  tbe  defendant  the 
court  told  the  Jury  that  If  they  found  from 
the  evidence  that  defendant  stabbed  the 
deceased  while  laboring  under  passion  ex- 
cited by  provocation  sufficient,  apparent- 
ly, to  render  tbe  passion  irresistible,  or  if 
tbey  bad  a  reasonable  doubt  whether  this 
was  the  case,  they  could  not  convict  tbe 
defendant  of  murder  either  in  the  flrst  or 
second  degree.  This  was  correct,  but  it 
does  not  explain,  but  contradicts,  the 
eighth  instruction  given  for  the  state, 
which  undertook  to  apply  tbe  law  to  the 
facts  in  the  case.  By  which  of  these  in- 
structions were  the  Jury  governed?  It  is 
impossible  to  tell.  The  probabilities  are 
that  they  took  the  seventh  as  stating  the 
law  in  the  abstract,  and  the  eighth  as 
stating  the  law  as  applied  to  the  hypo- 
thetical statement  of  facts  embodied  in 
it.  They  might  have  so  understood  thero. 
The  eighth  instruction  was  so  framed  that 
It  might  have  misled  the  Jury  to  the  preju- 
dice ot  the  appellant,  inasmuch  as  It  might 
have  and  probably  was  understood  to  ex- 
clude from  their  consideration  whether 
{tassion  excited  by  provocation  apparent- 
y  BUflScient  to  make  tbe  passion  irresisti- 
ble Impelled,  tbe  appellant  to  strike  the 
fatal  lilow,  in  case  they  should  find  from 
tbe  evidence  tbe  hypothetical  state  of 
facts  stated  in  the  instruction  to  really 
exist.  The  seventh  given  for  the  defense 
was  not  an  explanation,  but  a  contradic- 
tion, ot  this.  "One  correct  instruction 
will  not  always  cure  an  erroneous  one. 
The  court  shuuld  harmonize  the  Instruc- 
tions, else  they  are  calculated  to  confuse 
and  mislead  the  jury."  8ackett,  Instruct. 
Juries,  §  ?8;  Quinn  v.  Donovan,  85  111.  liU. 
The  giving  of  a  correct  instruction  upon 
a  point  in  the  case  will  not  obviate  an  er- 
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ror  In  an  InstriicUon  on  the  other  Bide, 
when  they  are  entirely  variant,  and  there 
la  nothing  to  show  the  Jary  which  to 
adopt.  &ackett,  Instrnct.  Juries,  S  ^'> 
Linen  Co.t.  Hough,  91  111.  6S;  Vanaiyclc  v. 
Mills.  84  Iowa,  915.  We  have  diftcovered 
no  other  Bubstantlal  error.  For  the  error 
Indicated  in  the  eighth  instruction  giveo 
tor  the  state  the  Jodgment  is  reversed,  and 
the  cause  is  remanded  for  a  new  trial. 


St.  Fbancib  County  ▼.  CnifMiNGS  et  al. 
iStipreme  Cowrt  qf  Arkansas.    Feb.  6, 1693. ) 

CORONBB'S  FbBS— LlABIUTT  Of  C0D1«TT. 

Where  an  Inqnest  !■  necessary  to  ascertain 
the  caiMe  of  a  death,  the  coroner  has  anthority 
to  call  in  a  phyiticiaD  to  make  an  antoiMy,  and 
t&e  eonnty  Is  liable  lor  reasonable  compensation 
therefor,  nnder  Mansf.  Dig.  H  695,  696,  provid- 
ing that  acoroner  sball,  when  holding  an  inquest, 
Inquire  Into  the  osuseof  death,  and  shall  use  "all 
proper  means"  and  "all  proper  witnesses"  to  as- 
certain the  truth. 

Apiieal  from  circuit  coart,  St.  Francis 
county;  Georoe  Siblt,  Special  Judge. 

Action  by  J.  B.  Cummings  and  others 
againstSt.  Francis  county.  .Judgment  tor 
plaiutlB.    Defendant  appeals.   Affirmed. 

N.  W.  Norton,  for  appellant.  Saodera  & 
Watkins,  for  appellees. 

Battle,  J.  Only  one  question  is  pre- 
sented for  nnr  cunsideration  in  this  case: 
Is  a  county  responsible  lor  services  ren- 
dered  by  a  physician  in  raalcing  an  au- 
topsy, at  the  request  ol  a  coroner,  in  cases 
wherein  it  is  necessary  to  aRcertaln  the 
cause  of  death  by  an  inquest? 

Section  692  of  Mansfield's  Digest  says: 
"If  any  person  die  in  prison,  or  if  any  per- 
son be  slain,  or  die  an  unnatural  death, 
except  by  the  sentence  of  the  law,  or  if  the 
dead  body  of  any  person  be  found,  and 
the  circumstances  of  the  death  be  un- 
known, information  shall  be  immediately 
given  to  the  coroner  of  the  county. " 

Section  693  is :  "  The  coroner,  on  the  re- 
ceipt of  any  such  information,  shall  sum- 
mon, without  delay,  not  less  than  twelve, 
nor  more  than  twenty-three,  persons  of 
his  county,  qualified  to  serve  as  Jurors,  to 
appear  at  the  place  where  the  body  lies, 
and, if  twelve  do  not  appear, be  shall  sum- 
mon others  until  thatnumberdo  appear." 

Section  694  provides  how  the  ]ury  shall 
be  sworn,  and  the  two  following  sections 
are  as  follows:  "After  the  coroner  and 
Jurors  shall  have  viewed  the  body,  they 
shall  proceed  to  inquire  into  the  cause, 
manner,  and  circumstances  ol  the  death. 
The  coroner  shall  cause  to  come  b^ore 
the  Jurors  all  suspected  persons  who  can 
betaken,  and  all  proper  witnesses,  and  ail 
proper  means  shall  be  used  to  ascertain 
the  truth," 

These  statutes  make  it  his  duty  to  use 
all  proper  means  to  ascertain  the  truth 
concerning  the  death  of  the  person  over 
whose  body  he  is  required  to  bold  an  In- 
qaest.  It  sometimes  occurs  that  the  cause 
of  death  can  only  be  ascertained  by  skill- 
ful pl'/dieians,  and  by  them  only  by  mak- 
ing an    autopsy.    How  can  the  coroner 


dischargre  the  duty  imposed  on  i)im  in 
such  cases?  He  may  summon  a  physician 
to  testify,  and  compel  him  "to  swear  to 
his  opinion  on  a  superflcial  view  of  the 
body,  but  cannot  compel  him  to  tonch  it, 
or  do  the  more  nanseoas  and  dangt^rons 
work  of  opening  it,"  because  such  an  act 
Is  not  within  the  oflBce  of  a  witness.  The 
coroner  is  not  expected  or  required  to 
make  the  autopsy  with  his  own  hands.  It 
Is  not  within  the  line  of  his  orflcial  duties, 
and  no  fee  is  allowed  for  such  work,  for 
the  reason  stated.  Tet  he  is  authorized 
to  ascertain  the  trnth  concerning  the 
death.  The  conclusion  is  unavoidable,— 
he  must, in  such  cases,  em^oy  a  physician 
to  make  the  autopsy,  and  ascertain  the 
cause  of  death,  as  in  that  cane  this  would 
be  the  only  proper  means  by,  which  the 
truth  could  be  ascertained.  By  the  impo- 
sition of  the  duty  upon  him  he  is  author- 
ised to  do  all  things  whatsoever  reason- 
ably necessary  to  discharge  that  duty. 

Is  he  or  the  county  responsible  for  the 
services  of  the  physician?  An  examina- 
tion of  the  statute  fixing  the  fees  of  cor 
oners  will  show  that  the  fees  allowed  to 
him  are  given  for  particular  acts  of  official 
duty,  and  that  no  fee  is  allowed  for  such 
services.  Such  services,  though  ancillary 
to  the  purpose  ot  some  Inquests,  are  not 
ofllcial,  and  consequently  were  not  in  the 
contemplation  of  the  legislature  when  it 
fixed  the  fees  ot  coroners.  But  there  is 
not  only  no  fee  fixed,  but  no  fund  set 
apart  to  the  coroner  for  snch  expenses. 
To  hold,  then,  that  he  is  responsible,  nn- 
der such  circumstances,  would  be  to  re- 
quire biro  to  contiibate  so  much  gratui- 
tously to  the  ailmlnstratlon  of  justice 
and  the  enforcement  of  the  laws;  and, 
whenever  his  duty  requires  him  to  disinter 
n  body, to  say  that  he  must  do  it  with  his 
own  hands,  or  by  hands  paid  with  his 
own  means.  Such  a  requirement  would 
be  unjnst  and  oppressive,  and  contrary  to 
the  spirit  ot  our  laws.  As  a  rule,  the 
counties  are  responsible  for  the  expenses 
of  the  administration  of  thecrlmlnal  laws. 
Both  Justice  and  policy  demand  an  adher- 
ence to  the  rule  In  this  case,  ond  that  the 
county  should  pay  u  reasonable  compen- 
sation for  such  services  when  needed  and 
performed,— that  Is  to  say,  what  they  are 
reasonably  worth,  (Allegheny  Co.  v.  Watt, 
S  Pa.  St.  462;  County  of  Northampton  v. 
Innes,  26  Pa.  St.  166;)  and  we  so  hold. 

When  a  claim  for  making  a  voat  mor- 
tem examination  or  autopsy  is  presented 
for  allowance  against  a  county,  it  is  the 
province  of  the  county  court,  to  which  It 
is  properly  presented,  to  determine  wheth- 
er it  was  made  in  a  case  in  which  It  was 
necessary,  and  the  coroner  had  a  right  to 
require  It  to  be  done,  and,  if  necensary  ond 
authorised,  to  determine  the  extent  of  the 
liability  ot  tlie  county  therefor;  and  for 
that  purpose  may  require  satisfactory 
evidence,  and  may  examine  the  parties 
and  witnesses  on  oath  touching  the  same. 
Clark  Co.  r.  (Calloway,  62  Ark.  861,  12  S. 
W.  Rep.  75«;  Mansf.  Dig.  §§  1412, 1413. 

The  judgment  of  the  circuit  court  is  there- 
fore affirmed. 
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DlCKRIWON  HAnOWARB  CO.  V.  PCLAHKI 
COUNTT. 

(9uprem«  Court  0/  Arhanaat.    Feb.  8, 1899.) 

Counties —OuARANTT  of  Countt  Jddqb. 

A  oouDty  judge  has  no  power  to  bind  the 

county  by  an  order  guarantying  payment  for  goods 

to  be  sold  a  person  who  has  a  contract  for  the 

construction  of  a  turnpike. 

Appeal  from  cimult  court,  Pulaski  conn- 
ty ;  J08KPH  W.  Martin,  .Tudge. 

In  the  matter  of  the  claim  of  tbe  Dicker- 
son  Hardware  Company  against  the  coun- 
ty of  Palaski.  From  a  JndKment  of  tbe 
county  court,  disallowing  tbe  claim,  the 
bardwarncomiMny  appeals.    Affirmed. 

U.  M,  <e  O.  B.  Roue,  for  appellant.  Cbarha 
Jf.  Roberta,  lor  appellee. 

HoaHBS,>7.  This  la  an  api>eaIfrom  tbe 
Judgment  of  the  county  court,  refUHing 
to  allow  against  the  couAty  a  claim  tor 
a  balance  of  $90.84.  The  claim  was 
based  upon  the  following  order  iu  writ- 
ing to  the  predecessors  in  bnalness  of 
the  appellants:  "  Pulaski  (bounty.  Messrs. 
D.  P.  &  Co. :  Let  bearer  have  what  nails, 
drift-bolts,  Ac,  be  calls  for,  and  I  will  see 
It  paid.  W.  F.  Hill.  2—15—89."  The 
bearer  uf  the  order  was  one  Dan  O'Leary, 
wbo  bad  applied  to  the  appellants  to  pur- 
chase on  credit  some  goods,  to  be  used  by 
bim  In  constructing  a  turnplkeroad,  which 
he  bad  contracted  to  build  for  the  county. 
The  appellants  refused  to  sell  him  tbe 
goods  without  an  order  from  the  county 
Judge.  He  went  away  and  returned  in  a 
short  time  with  the  order  set  out  above, 
signed  by  W.  F.  Hill,  who  was  then  Judge 
of  the  county  court  of  Pulaski  county. 
Goods  were  furnished  and  charged  to 
O'ljeary,  and  some  were  paid  for.  with- 
out question,  by  warrants  from  the  coun- 
ty Judge.  Tbe  balance  stated  above  was 
not  paid.  Though  the  order  was  by  Hill, 
individually,  and  not  as  county  Judge,  it 
was  understood  by  tbe  appellants  that 
he  proposed  to  have  the  account  paid  by 
the  county  in  tbe  event  O'Leary  failed  to 
pay  it.  This  was  but  a  guaranty  by  Hill, 
and  he  had  no  power  as  county  Judge  to 
bind  tbe  county  to  pay  tbe  debt  of 
O'Leary.  The  credit  was  not  given  to  the 
county, but  to  O'Leary  upon  theguaranty 
of  W.  F,  Hill,  who  was  the  Judge  of  the 
county.  He  bad  no  power  to  bind  tbe 
coun  ty  by  such  a  guaranty.  Let  tbe  Judg- 
ment be  afflrmed. 


White  v.  State. 
(Court  of  Appeals  ctf  Textu.    Feb.  17,  1893.) 

HOMIOIDB  —  DtiNO  DBOLAaATIOHS  —  EXAUIN^TIOK 

or  Defendant — Pbkbmftobt  Challbnobs — Im- 

STHUCTIOMS — EVIDBNCB. 

1.  A  ruling  by  which  defendant  is  compelled 
to  use  a  peremptory  challenge  on  a  juror  is  harm- 
less where  bis  peremptory  challenges  are  not  ex- 
hausted on  the  completion  of  the  jury. 

2.  The  fact  that  a  statement  wap  made  by 
deceased  in  aaawar  to  the  inoulry,  who  did  the 
shootlngi  does  not  take  from  it  its  voluntary  char- 
acter, so  as  to  render  it  inadmissible  as  a  dying 
declaration. 

8.  The  fact  that  a  dying  declaration  is  un- 
true, in  that  it  includes  among  the  assailants  one 
who  could  not  have  been  present,  does  not  affect 
its  admissibility  against  the  others,  bat  only  its 
credibility. 


4.  A  defendant  in  a  criminal  case,  who  has 
testified  in  his  own  t>ebalf,  may  be  asked  by  tbe 
state,  for  purpose  of  impeachment,  if  he  did  not 
secretly  send  a  letter  while  he  was  conftned  in 
jail,  though  he  had  not  testified  about  any  letter 
when  examined  in  his  own  behalf. 

5.  There  is  no  error  in  refusing  to  instruct  on 
murder  in  the  second  degree  where  deceased  was 
■hot  on  his  threshold  by  some  one  lying  in  wait 
for  him,  and  who  had  Induced  him  to  come  out 
by  making  a  noise  to  attract  him. 

6.  In  a  murder  case  the  state  may,  for  the 
purpose  of  showing  the  feeling  between  the  par- 
ties, introduce  evidence  of  a  meeting  and  alter- 
cation earlier  in  the  evening  of  the  killing. 

Appeal  from  district  court,  Walker 
county;  N.  G.  Kittuull,  Judge. 

Alfred  White  was  convicted  of  murder, 
and  appeals.    Afflrmed. 

McKianey  A  Hill,  for  appellant.  Rieb- 
ard  H.  Harrison,  Asst.  Atty.  Gen.,  for  tbe 
State. 

Wbitk.P.  J.  Appellant  wasconvlcted  ot 
murder  in  the  first  degree  for  the  killing 
of  Hufus  Bashful,  the  penalty  being  as- 
sessed at  death. 

Defendant's  first  bill  ot  exceptions  com- 
plains of  tiie  ruling  ot  the  court  In  com- 
pelling him  to  exercise  a  peremptory  chal- 
lenge on  the  Juror  J.  H.  Young,  The 
Judge's  explanation  of  said  bill  shows 
that,  when  the  impaneling  of  the  Jury 
WHS  complete,  the  detendnnt  bad  not  ex- 
hausted his  peremptory  challenges.  This 
being  the  case,  appellant  has  not  tteen  in- 
jured, and  has  no  cause  ot  complaint. 
WillsoTi,  Crlra.  St.  §  229S. 

Defendant's  second  bill  ot  exceptions 
was  reserved  to  tbe  action  ot  tbe  court  in 
admitting  the  witnesses  Strange  and  Mc- 
Kiblin  to  testify  to  the  dying  declarations 
ot  the  deceased.  This  second  witness 
testified  that  as  soon  as  the  gun  fired  he 
ran  immediately  to  the  place,  and  found 
tbe  deceased  sunering  great  pain  and 
agony.  McKihlin  was  a  deputy-sheriff. 
He  said  he  was  in  a  saloon.  When  he 
heard  the  gun  fired  he  stepped  to  the 
door,  and  located  the  sound  down  at  the 
house  that  Rnfns  Bashful  had  moved  into 
that  day.  Dr.  Watson  was  with  biin, 
and  be  asked  tbe  doctor  to  go  with  him ; 
that  some  one  was  hurt  down  there. 
They  both  ran  down  to  the  house,  and 
found  deceased  in  a  chair,  and  they  put 
him  upon  the  bed,  and  examined  bis 
wounds,  finding  11  bullet  holes  in  bis 
left  side  and  arm,  Tbe  doctor  told  biro 
that  he  was  bound  to  die,  to  which  de- 
ceased replied,  "Oh,  yes,  doctor,  they  have 
killed  me. ''  Just  then  the  deceased  asked 
McKiblln  to  turn  him  over  and  do  some- 
thing to  ease  him.  As  the  witness  turned 
him  over, deceased  said,  "They  bare  kilk-d 
me;  catch 'em."  "I  asked, 'Catch  who? 
Who  shot  you,  Rufe? '  He  said, '  Mr.  Ma- 
son;'" and  be  seemed  not  to  finish  the  sen- 
tence, when  witness  interrupted,  and  said 
be  was  mistaken;  that  "Mr.  Mason  was 
witb  the  doctor  and  I  when  the  gun  fired, 
and  1  know  he  did  not  do  it."  He  then 
said  there  were  two  or  three  of  them; 
that  it  was  Alfred  White  and  Bob  Cot- 
trell;  andMr.  Masnn  was  into  it,  and  knew 
all  about  it.  "I  asked  linfe,  'Did  you 
set-  them  ? '  He  said  be  did,  and  thought 
they    were  standing  on  the  inside  ot  tbe 
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(face.  He  said  he  stepped  or  fell  back  Into 
the  house  aa  duon  as  they  abot."  Thin 
wltnesB  was  at  the  hnnae  off  and  on  on> 
til  2  o'clock  that  night,  and  he  bad  two 
or  three  converaationa'  with  the  deceaaed. 
He  says:  "Every  time  I  talked  to  him  be 
contended  it  was  the  parties  named — 
Alfred  White  and  Bob  Cottrell— who  shot 
bim,  and  that  Mason  knew  all  about  It. 
*  *  *  It  was  in  response  to  question 
BHked  bim,  'Who  shot  yon?' that  Bnfe 
Bald  who  the  parties  were  who  shot  him." 
Defendant  objected  and  excepted  to  this 
evidence  as  dying  declarations,  because  It 
ap|>eared  that  the  declarations  were  not 
Tolantarlly  made;  that  they  were  made 
through  the  persnasion  of  other  persona, 
and  were  made  In  answer  to  Interrogato- 
ries calculated  to  canae  tbe  deceased  to 
make  such  statements;  and  because  said 
declarations  were  inconaistent  and  un- 
true. We  are  of  opinion  that  the  objec- 
tions are  not  well  taken.  We  think  the 
predicate  whs  anfflclently  laid  under  the 
statute  to  admit  the  dying  declarations. 
Code  Crim.  Proc.  art.  748;  Wlilson,  Crim. 
St.  S  1045.  Tbe  question,  "  Who  abot?" 
was  certainly  not  h  question  that  waa  cal- 
culated to  draw  hla  attention  to  any  par- 
ticular party,  and  thlM  aeems  to  be  the 
only  interrogatory  that  waa  propounded 
to  the  deceaaed.  The  mere  (act  that  cer- 
tain of  the  dying  declarations  were  mode 
in  response  to  queatlons  asked  deceased 
does  not  tuke  from  them  their  voluntary 
and  spontaneous  character.  Plerson  v. 
State,  18  Tsx.  App.  524.  As  to  the  objec- 
tion that  the  declarations  were  Incon- 
sistent and  untrue  In  so  far  as  they  f  m- 
braced  Mr.  Mason  as  one  of  the  parties 
itvbo  killed  bim,  this  fact  would  not  of 
Itself  render  tbe  declarations  incompetent 
and  inadmissible,  but  would  go  rather  to 
the  credibility  of  the  statement  or  declara- 
tluns.  Tbe  learned  trial  Judge  in  bis  ex- 
planation of  this  bill  of  except  ions  statea 
that  the  eonstrnction  that  Bashful  said 
Mason  shot  him  Is  not  a  proper  construc- 
tion to  be  placed  upon  the  language  uaed 
by  tbe  deceased,  because  when  he  repeated 
blH  declarations  afterwards  on  one  or  more 
occasions  he  did  not  state  that  Mason 
bad  Shot  bim,  bnt  that  All  White  and 
Bob  Cottrell  shot  bim,  and  Mason  was 
into  it,  and  knew  all  about  It.  This 
statement  was  repeated  several  times. 
We  are  of  opinion  that  the  objection  to 
tbe  evidence  as  dying  declarations  Is  not 
maintainable,  and  we  are  further  of  opin- 
ion that  the  flrat  statement  made  by  tbe 
deceased  after  tbe  party  reached  bim  was 
admissible  as  res  geata,  as  well  as  dying 
declarations.  This  waa  made  In  a  few 
minutes,  at  the  furthest,  after  tbe  de- 
ceased was  shot.  See  Mclnturf  v.  State,  20 
Tex.  App.  335,  and  authorities  there  cited ; 
Wlilson.  Crim.  St.  $  1046;  Teatard  v. 
State.  20  Tex.  Apo.  260,  0  S.  W.  Rep.  888; 
Ex  parte  Albtti,  29  Tex.  App.  128, 15  S.  W. 
Rep.  173:  Lewis  v.  State,  28  Tex.  App.  140, 
12  S.  W.  Rep.  786;  Drake  v.  State,  29  Tex. 
App.  266,  15  S.  W.  Rep.  725. 

Defendant's  third  bill  of  exceptions 
shows  that,  after  defendant  bad  testified 
as  a  witness  In  his  own  behalf  on  the  ex- 
amination In  chief,  counsel  for  the  state 
asked  said  witness,  tbe  defendant,  if  he 


bad  not  sent  a  letter  oat  to  bis  son  sewed 
up  In  bis  (witness')  drawers,  while  be 
waa  confined  In  Jail  for  this  murder.  De- 
fendunt'a  counael  objected  to  tbe  above 
queation  on  the  ground  that  it  was  not 
proper  to  examine  the  witness,  who 
waa  the  defendant,  In  i-egard  to  any  mat- 
ter about  which  he  had  not  teatltied  on 
hla  examination  In  chief.  This  objection 
was  overruled  by  the  court.  In  tbe  Case 
of  McFadden,  28  Tex.  App.  241,  14  S.  W. 
Rep.  128,  II  was  held,  quoting  from  State 
V.  Pfetterle:  "Where a  defendant  In  a  crim- 
inal case  takes  the  stand  to  testify  in  bis 
own  behalf  he  assumes  the  character  of  a 
witness,  and  is  entitled  to  the  same  privi- 
leges, and  is  subject  to  tbe  same  treat- 
ment, and  to  be  contradicted,  discredited, 
or  Impeached  In  the  same  manner  as  auy 
other  witness."  State  v.  Pfefferle,  (Kan.) 
12  Pac.  Rep.  406,  4  Crim.  Law  Mag.  858; 
Clarke  v.State.8Crlm.LawMag.l9;  State 
V.Anderson,  (Mo.)  1  S. W.  Rep.  135;  Quin- 
tans V.  State,  29Tex.  A  pp.  401 ,  16  S.  W.  Rep. 
258.  Theobjectlon  to  this  question  wasn<it 
well  taken.  The  learned  trial  Judge,  In  bis 
explanation  of  this  bill,  says  that  the 
question  was  admitted  for  the  sole  pur- 
pose, as  was  distinctly  state«l  to  the  Jury, 
of  being  considered  by  them  In  passing  up- 
on the  credibility  of  the  defendant.  White. 
Tbe  letter  and  its  contents  were  carefully 
excluded  from  the  Jury,  because  written 
in  Jail. 

Defendant's  fourth  bill  of  exceptions 
complains  of  tbe  charge  of  the  court.  In 
that  it  did  not  aabmit  tbe  law  of  murder 
in  tbe  second  degree  as  an  Isnue  to  be 
passed  upon  by  the  Jury.  The  court  did 
not  err  In  declining  or  refusing  to  submit, 
the  law  of  murder  In  the  second  degree. 
There  was  no  second  degree  In  the  murder 
perpetrated,  as  shown  by  the  testimony 
In  tbe  case.  It  was  an  assaaalnatlon, 
committed  by  the  perpetrator,  who  was 
lying  In  wait,  and  who,  under  the  cover  of 
the  darkness  of  night,  shot  down  his  un- 
suspecting victim  upon  hla  own  threshold, 
after  having  purposely  made  a  noise  on 
bis  premises,  which  caused  him  to  come 
oat  upon  his  gallery.  Caldwell  v.  State, 
28  Tex.  App.  666. 14  S.  W.  Rep.  122,  and 
authorities  cited. 

Defendant's  fifth  bill  of  exceptions  was 
reserved  to  the  admission  by  the  court  of 
tbe  testimony  of  one  Fisher,  a  witness  for 
the  state,  concerning  a  meeting  and  al- 
tercation between  the  deceased  and  the 
defendant  about  sundown  on  the  evening 
of  tbe  killing,  In  which  tbe  deceased  made 
threats  against  the  defendant.  This  evi- 
dence was  properly  admitted,  and  tpnded 
to  throw  light  upon  the  state,  condition, 
and  feeling  existing  between  the  partes. 

We  have  discussed  all  the  exceptions  re- 
served by  the  defendant  to  the  rulings  of 
the  court  during  the  progress  of  the  trial, 
and  have  found  In  none  of  them  any  mat- 
ter which  constitutes  reversible  error.  No 
exception  was  taken  to  the  charge  of  the 
court,  nor  was  any  additional  Instruction 
asked.  The  charge  Is  objected  to  because 
It  did  not  Instruct  the  Jury  that  the  wit- 
ness Powell  was  an  accomplice.  The 
charge  submitted  this  question  to  the 
Jury.  In  sopport  of  his  proposition  de- 
fendant cites  Barrara  v.  State. 42  Tex.2(K), 
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and  Wllliaini  v.  State,  Id.  392.  We  have 
carefully  esaiuined  these  cases,  and  they 
fall  to  support  the  proposition  contended 
for.  The  court  did  not  err  In  submittlug 
this  question  to  the  jury  for  their  deter* 
niination.  The  charge  was  a  full  and  fair 
presentutiou  of  the  law  applicable  to  the 
facts  In  the  case.  We  are  of  opinion  that 
the  verdict  and  judgment  are  warranted 
by  the  evidence  adduced  on  the  trial,  and, 
having  found  no  reversible  error,  the  ]ndg- 
inent  is  in  all  things  affirmed.  All  Judges 
present  and  concurring. 


Bow  EN  V.  Statb. 

(Court  of  Avpeaia  of  Ttauu.    Feb.  IS,  1898.) 

Slavdbb— EyiuBHca— Pbovincb  or  Joht, 

1.  Wbere  defendant,  In  an  indictment  for 
•lander  in  deoluring  that  he  had  carnal  inter- 
course with  the  pruaecotriz,  admitted  the  words 
spoken,  and  alleged  their  tratb,  and  the  proaa- 
cata:ix  denied  them,  and  Uiere  was  testimony 
which  tended  strongly  to  corroborate  both  sides, 
It  was  a  question  for  the  jury,  and  their  deter- 
mination will  not  be  disturbed  on  appeal. 

2.  The  testimony  of  a  school-teacher,  whose 
school  the  prosecutrix  and  defendant  attended  a 
year  before  the  prosecution,  that  he  noticed  acts 
of  marked  attention  between  them  which  aroused 
his  suspicion,  and  caused  him  to  warn  defendant 
to  be  more  ciicumspect  in  bis  oonduct  towards 
the  prosecutrix,  was  too  remote  and  ludeflnlte  to 
show  improper  relations  between  them. 

Appeal  from  firown  county  court;  R.  P. 
CuNNRR,  Judge. 

W.  D.  Bowen  was  convicted  of  slander, 
and  appeals.    Affirmed. 

Joba  E.  Bell,  tor  appellant.  Richard  H. 
Harrison,  Asst.  Atty.  Qen.,  for  tbe  State. 

'  White,  P.  J.  This  is  an  appeal  from  a 
conviction  in  the  court  below  fur  slander. 
The  slander  alleged  by  tbe  indictment  con> 
Bists  in  defendant's  declarations  to  other 
parties  that  he  had  bad  carnal  intercourse 
with  the  prosecutrix.  Tbe  appellant  tes- 
tified on  the  trial  that  be  bad,  as  imputed 
to  taim  in  the  indictment,  not  only  uttered 
tbe  supposed  slanderous  words,  but  stat- 
ed that  it  was  not  slander,  because  it  was 
true,  and  that  be  had  bad  carnal  inter- 
course with  the  prosecutrix  time  and 
again.  The  prosecutrix  testtfled  as  em- 
phatically, on  the  other  band,  that  the 
appellant  never  bad  bad  intercourse  with 
her  at  any  time.  The  ttieory  of  the  state 
was  that  tbe  words  were  slanderous,  and 
without  any  foundation  in  fact.  The  the- 
ory of  tbe  defendant  was  that  bis  state- 
ments and  charges  were  true.  There  is 
testimony  which  tends  strongly  to  corrob- 
orate both  these  theories;  in  other  words, 
tbe  testimony  is  directly  conflicting  as  to 
tbe  main  isnue.  It  was  the  province  of 
tbe  Jury  to  determine  the  conflict,  and  de- 
cide the  question  as  to  wbicb  of  the  two 
theories  was  true.  They  have  decided 
that  tbe  state's  theory  was  true,  and  we 
are  not  warranted  in  saying  that  the  con- 
clusion is  wrong. 

There  is  but  one  other  question  in  tbe 
case  necessary  to  he  noticed,  and  that  is 
shown  by  defendant's  bill  of  exceptions. 
By  this  bill  it  is  made  to  appear  that  the 
defendant  proposed  to  prove  by  a  school- 
teacher, at  whose  school  defendant  and 
prosecutrix  were  pupils  a  year  before  tbe 


alleged  slander,  that  while  they  were  at- 
tending his  school  as  such  pupiln  defend- 
ant's acts  of  attention  to  Ella  Speck,  the 
alleged  Injured  female,  were  so  marked  as 
to  aroQse  witness"" suspicion, "  and  that 
he  warned  defendant,  and  requested  him 
to  be  more  circumspect  in  his  conduct  to- 
wards the  said  Ella  Speck.  Tbe  object  and 
purpose  of  tbia  testimony  Is  not  stated  In 
tbe  blU.  bat.  It  sougtat  for  the  purpose  of 
showing  improper  relations  between  tbe 
defendant  and  Ella  Speck,  tbe  proposed 
testimony  is  ton  remote,  vagne,  and  In- 
definite, and  sets  out  no  acta  or  facta  np- 
on  which  the  "suspicion"  is  based.  We 
do  not  think  the  court  erred  In  excluding 
this  testimony.  Finding  no  error  In  the 
record,  the  judgment  is  affirmed.  All 
Judges  present  and  concurring. 


AoAMSON  et  ax.  v.  Bhibl. 

(Court  of  Appeals  of  Texas.    Feb.  17, 1892.) 

EuPLOTUBBrr  or  Aosirr— Instbcctiosb— Etidb.ncb 

TO  BOPPOBT. 

1.  Plaintiff  sued  A.  and  his  wife  to  recover 
for  plastering  the  wife's  house,  alleging  that  he 
was  employed  by  C.  as  agent  of  A.  >s  wife.  C. 
bad  cotftraoted  with  A. 's  wife  to  build  her  tiouae, 
and  was  paid  In  full  on  completion  thereof,  and 
there  was  no  evidence  that  either  A.  or  his  wife 
authorized  C,  as  their  agent, to  employ  plaintiff. 
Held,  that  it  was  error  to  charge  the  jury  that 
If  they  believed,  from  the  evidence,  that  C., 
when  he  contracted  with  plaintiff,  bad  authority 
from  defendants,  or  either  of  them,  to  bind  de- 
fendants, then  the  verdict  shoiild  be  against  both 
defendants;  there  being  no  evidenoe  upon  which 
to  base  suob  charge. 

2.  In  suuh  oase  A.  could  not  authorize  C.  to 
employ  plaintiff,  and  tbus  bind  A.'*  wife^  with- 
out her  knowledge  and  consent. 

Appeal  from  Tarrant  county  court;  W. 
D.  Uarius,  Judge. 

Action  by  H.  P.  Shiel  against  John  Ad- 
amson  and  wife.  Judgment  for  plaintiff. 
Defendants  appeal.    Reversed. 

B.  W.  Temple,  for  appellants. 

Davidson,  J.  This  was  a  suit  brought 
by  Shiel  against  Adamson  and  wife  to  re- 
cover a  sum  of  money  due  him  for  plaster- 
ing a  dwelliug-booae,  the  separate  prop- 
erty of  one  of  the  apiiellantB,  who  Is  tbe 
wife  of  her  co-appellant.  The  petition  al- 
leges that  one  Owen  J.  Cook  was  tbe 
agent  of  Mrs.  Adamson, and  that  sbe  gave 
bim  express  anthority  to  employ  some 
one  to  plaster  said  dwelling-bouse,  and 
that  he  employed  appellee,  Shiel.  In  tbe 
second  count  of  bis  petition  plaintiff  al- 
leges that,  after  be  had  completed  tbe  plas- 
tering of  the  dwelling-bouse,  •Tobn  Adam- 
son,  the  husband,  who  was  managing  and 
controlling  tbe  separate  property  of  bis 
wife,  agreed  and  promised  that  be  would 
pay  appellee  the  contract  price  for  plaster- 
ing said  boDHe.  The  answer  was  general 
denial,  and  tbe  further  plea  that  Cook  was 
himself  an  indei>endent  contractor,  who 
had  taken  tbe  contract  to  build  and  com- 
plete said  bouse;  that  be  was  not  the 
agent  uf  the  defendants  to  employ  other 
parties  to  aid  and  assist  or  to  do  the 
work  for  him.  The  trial  resulted  in  a  ver- 
dict tor  Shiel  against  both  the  appellants 
In  the  sum  ol  f469.80.  In  paragraph  2  of 
tbe  court's  cbarge  tbe  Jury  were  Instruct- 
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ed  that  "if  yon  belteve  from  the  evidence 
that  Owen  J.  Cook,  at  the  time  he  made 
the  contract  with  plaintiff  for  the  plaster- 
ing of  the  hoase  of  the  defendants,  had 
antburlty  from  defendants,  or  either  ut 
them,  tu  employ  plaintiff,  and  to  make 
the  contract  for  them,  and  to  bind  the  de- 
fendants to  pay  for  the  same,  tlien  It  will 
be  yoor  duty  to  find  for  the  plainttH 
aKSinat  both  defendants,"  etc.  Again, 
the  court  instructed  the  jury :  "  If  you  find 
agalnat  Mrs.  Adamson  at  all,  you  munt 
do  BO  upon  propuaition  2  of  this  charge. " 
The  charge  is  erroneous,  because  there  is 
no  evidence  upon  which  to  predicate  the 
■aroe.  There  is  not  a  particle  of  evidence 
that  either  of  the  parties  ever  conferred 
the  authority  upon  Cook,  as  tlieir  agent, 
to  employ  plaintiff,  or  any  one  else,  to  aid 
Mm  in  the  completion  of  the  bouse,  or  any 
portion  of  It.  Furthermore,  the  proposi- 
tion was  erroneous  as  n  proposition  of 
law.  Adamson,  the  husband,  cnold  not 
authorise  Cook  to  employ  the  plaintiff  to 
plaster  the  honse,  the  separate  property 
of  bis  wife,  and  therpby  bind  her  and  her 
separate  property,  unless  the  same  was 
done  with  her  knowledge,  and  by  her  au- 
thority and  consent.  Magee  v.  White,  23 
Tex.  180:  Haynes  v.  Stovail.ld.  625;  Har- 
ris ▼.  Williams.  44  Tex.  124;  Warren  v. 
Smitb,  Id.  245.  The  evidence  in  this  case 
shows  that  appellants  had  paid  to  Owen 
J.  Cook,  the  original  contractor,  who  un- 
dertook to  build  and  complete  the  said 
house  for  them,  the  full  amount  of  the  con- 
tract price  for  the  entire  honse  after  it  had 
been  completed  by  him.  For  the  errors 
pointed  out,  thejndgment  is  reversed,  and 
the  cause  remanded.  All  judges  present 
and  concurring. 


LASKT   v.  St  4TB. 

(Court  tf  Appeal*  of  Texat.   Feb.  17,  tSBS. ) 

BLANSSR — JUBTiriOATIOS— EVTDBXCS. 

nnderPen.  Code,  art.  640,  providing  that,  In 
a  prosecution  for  slander  in  imputing  to  a  female 
want  of  chastity,  defendant  may,  in  ]tistifloation, 
show  the  troth  of  the  imputation,  and  that  the 
general  reputation  of  the  female  may  be  inquired 
into,  a  conviction  cannot  be  liad  where  It  ap- 
pears that  her  reputation  was  that  of  a  prosU- 
tnte,  and  that  she  had  indulged  inlndiscrimiDate 
intercourse. 

Appeal  from  Washington  county  court; 
Lafayette  Kirb,  Judge. 

Adam  Lasky  was  convicted  of  slander, 
and  appeals.    Reversed. 

Eddlna  &  EwIb/c,  for  appellant.  Rich- 
ard  11.  BarHaoB,  Asst.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Apoellant,  on  the  2]Bt  day 
of  July,  1889,  was  charged  with  tjie  Blan- 
der of  one  Agnes  Walter,  by  Imputing  to 
her  a  want  of  chastity.  The  alleged  elan- 
derons  words  were  spoken  In  the  Polish 
language,  which,  being  interpreted  into 
EngUsb,  means,  "Yon  bloody  dog  mur- 
derer, yon  sent  that  whore  to  Navasuta, 
and  yon  want  me  to  marry  yon  to  that 
whore."  It  was  alleged  that  by  the  use 
of  said  language  he  falselyi  maliciously, 
and  wantonly  charged  Agnes  Walter  witb 
being  a  whore,  she  being  then  and  there 
an  onmarried  female.  Appellant  was  con- 
T.188.w.no.&— 80 


victed  by  the  jury,  and  bis  punishment  as- 
sessed  at  a  fine  of  $250  There  are  several 
rulings  relied  on  by  appellant  for  a  rever- 
sal of  this  cause.  Viewing  the  record  as 
we  do,  we  do -not  propose  to  discuss  all  of 
them.  The  evidence  In  this  case  shows  be- 
yond dispute  that  Agnes  Walter,  the  al- 
leged injured  female,  had  given  birth  to  a 
bastard  child  prior  to  the  uttering  of  the 
alleged  slanderous  words.  It  further 
shows  the  child  was  18  months  old  at  the 
time  uf  the  trial  of  this  cause  In  the  court 
below.  The  evidence  also  shows  that 
Agnes  Walter  lived  at  Round  Prairie,  in 
Grimes  county;  that  while  living  there 
she  had  sexual  intercourse  with  nine  dif- 
ferent partieti,  and  that  all  the  boys  slept 
with  her  that  wanted  to  do  so;  and  that 
abe  was  there  known  as  a  whore,  and  had 
the  same  reputation  at  Bremond.  The 
alleged  slandered  female  testified  herself 
that  she  had  given  birth  to  a  bastard 
child  about  18  months  before  the  trial  of 
this  cause,  at  Austin.  This  child  was  be- 
gotten by  one  Sim  McCaleb,  In  Milam 
county.  She  further  testified  that  she  be- 
gan to  have  sexual  Intercourse  with  Mc- 
Caleb after  the  first  week's  acquaintance 
with  him.  She  bad  her  child  christened 
as  a  bastard  at  Anderson.  She  had 
known  Adwm  Lanky,  appellant  In  this 
ease,  ever  since  she  was  14  years  old.  The 
priest  at  Anderson  also  testified  that  her 
child  was  a  bastard,  and  that  he  baptized 
it  Into  the  Catholic  Church  as  a  bastard, 
and  knew  her  reputation  for  chastity  to 
be  bad.  Article  646  of  the  Penal  Code  pro- 
vides that,  "in  any  prosecution  under 
this  chapter,  it  shall  not  be  necessary  for 
the  state  to  show  that  such  imputation 
was  false,  but  the  defendant  may  in  Justi- 
fication show  the  truth  of  the  impntatlou, 
and  the  general  reputation  for  chastity  of 
the  female  alleged  to  have  been  slandered 
may  lie  inquired  into."  To  our  minds, 
the  evidence  is  clear  and  conclusive  that 
the  Imputation  of  a  want  of  chastity  on 
the  part  of  Agnes  Walter  was  shown  by 
the  testimony,  and  the  truth  of  the  impu- 
tatiiin  was  fully  established.  Because  the 
verdict  and  judgment  is  not  supported  by 
tbe  evidence,  but  is  clearly  against  the 
same,  the  Judgment  Is  reversed,  and  the 
cause  remanded.  All  judges  present  and 
concurring. 

Pitt  v.  Texas  Sturaoe  Co. 
(Court  of  Appeals  of  Texas.    Feb.  17, 1893.) 

CONVXRSION— EVIDBNOB— COMPBTXNOT— DsMrrn- 
RSB  TO  EVIDBKCB. 

1.  la  an  action  for  convenlon  of  goods  deliv- 
ered to  defendant  for  storage  plaintiff's  testi- 
mony showed  that  something  over  three  years 
after  they  were  stored  he  demanded  them,  offer- 
ing to  pay  the  storage  charges,  and  was  informed 
that  they  had  been  sold ;  that  defendant  offered 
to  replaoe  what  it  could  from  its  store,  and  pay 
for  the  remainder,  and  then  offered  tlOO  in  set- 
tlement; that  plaintiff  was  absent  from  the  state 
during  the  three  years,  but  had,  after  being  ab- 
sent two  years,  written  to  defendant  about  the 
goods  and  been  Informed  by  It  as  to  tbe  amount 
of  the  storage.  Plaintiff  also  proved  the  value 
of  each  article  left,  amounting  to  (SOU.  Held, 
that  the  sustaining  of  a  demurrer  to  the  evidence 
was  error,  as  such  demurrer  goes  to  t^e  compe- 
tency and  not  the  sufBciency  of  the  evidence. 

a.  In  an  action  for  conversion  of  household 
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Koods  left  for  storacce,  and  securely  packed,  evi- 
dence of  their  value  at  the  time  they  were  left  Is 
competent  to  prove  their  value  at  the  time  they 
were  converted  three  years  afterwards. 

Appeal  from  Dallas  county  conrt;  B. 
G.  Bower,  JudKe. 

Action  by  F.  H.  Pitt  against  the  Texas 
Pt(jraj?e  Company  for  conversion.  Judg- 
ement for  dnfeudant,  and  plaintiff  appeals. 
Reversed. 

S.  C.  McCormick,  for  appellant. 

White,  P.  J.  On  the  20th  day  of  July, 
18S7,  appellant,  who  was  plaintiti  In  the 
court  below,  delivered  to  the  defendant, 
(or  storage,  certain  houHehold  goods, 
books,  etc.,  of  the  value  of  $450,  for  which 
the  defendant  receipted.  The  petition 
alleges  that  on  the  29th  day  of  September, 
1890,  defendant  converted  said  property  to 
its  own  use,  and  plaintiff  claimed  $450 
actual  and  $500  as  exemplary  damages. 
Ill  brief,  the  testimony  shows  that  appel- 
lant, after  depositing  the  goods  on  the 
date  above  mentioned  with  the  defendant, 
moved  to  McMinnvllle,  Teun.,  where  he 
resided  until  September,  1890,  when  he  re- 
turned to  Texas.  It  further  shows  that 
on  September  18,  1890,  he  demanded  his 
goods  of  the  defendant,  and  offered  to  pay 
the  storage  charges  on  them,  and  take 
them  away.  Defendant  Informed  him 
that  tbe  goods  bad  been  sold,  bat  that 
it  would  do  what  was  right  In  the  mat- 
ter, and  for  htm  to  make  out  a  list  of  the 
goods,  and  it  would  replace  such  of  them 
as  it  could  from  its  store,  and  pay  him  for 
the  remainder.  A  day  or  two  afterwards 
it  offered  him  $100  in  settlement  of  bis 
claim.  It  win  be  seen  from  the  foregoing 
that  the  goods  remained  stored  with  the 
defendant  something  over  three  years  be- 
fore tbe  demand  for  delivery  was  made 
by  the  plaintiff.  In  the  mean  time  plain- 
tiff had  written  to  defendant  about  his 
goods  from  McMinnvllle,  Tenn.,  and  in 
answer  to  his  letters  It  stated  that  tiie 
storage  demands  upon  thegoods  amount- 
ed to  $15  a  year,  or  $B0.  At  the  trial  the 
plaintiff  proved  by  himself  and  wife  the 
facts  as  above  stated,  and.  In  addition, 
he  proved  the  Itemscontalned  in  the  pack- 
ages deposited  with  tbe  defendant,  and 
the  value  of  each  item ;  the  total  value 
araonntiag  in  the  aggregate  to  $500.  Aft- 
er the  plaintiff's  testimony  was  concluded, 
defendant  refused  to  introduce  any  testi- 
mony and  df-niurred  to plaintiff'H evidence, 
which  demurrer  was  sustained  by  the 
court,  and  judgment  rendered  in  favor  of 
delendant  that  plaintiff  take  nothing  by 
bis  suit;  that  defendant  go  hence  without 
day;  and  that  defendant  recoverall  costs, 
etc.  From  this  Judgment  this  appeal  is 
prosecuted. 

We  are  of  the  opinion  that  thejudgment 
is  ernmeous.  "A  demurrer  to  the  evi- 
dence is  a  demurrer  to  the  competency  of 
tht;  evidence,  and  admits  its  sufiiciency. 
Consequently,  all  a  judge  can  decide  on  a 
den)iirrer  to  the  evidence  is  whether  any 
competent  evidence  was  given  or  not; 
and,  when  there  was  competent  evidence 
adduced  in  support  of  the  allegations  In 
tbe  petition,  it  is  error  to  sustain  a  de- 
murrer to  the  evidence."  Harwood  v. 
Blytbe,  32  Tex.  804.    Ordinarily  the  office 


of  a  demurrer  toevidence  is  to  admltevery 
fact  and  conclusion  which  tbe  evidence 
conduces  to  prove.  Bradbury  v.  Keed,  2S 
Tex.  2.58.  Again,  as  was  said  in  Danger- 
field  v.  Paschal,  11  Tex.  679:  "The  defend- 
ants having  demurred  to  plaintiff's  evi- 
dence, we  must  look  to  the  plaintiff's  evi- 
dence alone;  and  if, under  the  issue  joined, 
that  evidence,  with  every  reasonable  de- 
duction that  a  jury  would  be  prctsnmed  to 
draw  from  It  in  favor  of  plaintiff's  right, 
would  not  sustain  the  action,  the  judg- 
ment of  the  court  below  must  stand." 
See.  also,  Booth  t.  Cotton,  13  Tex.  359. 
While  it  is  true  that  the  court  had  previ- 
ously to  tbe  sustaining  of  tbe  demurrer  to 
the  evidence  sustained  an  objection  of  de- 
fendant to  the  sufficiency  and  compe- 
tency of  the  plaintiff's  answers  to  the 
tenth  Interrogatory  propounded  to  it, 
and  had  held  that  said  answers,  and  Ex- 
hibit B,  called  (or  by  said  answers,  were 
insufficient  and  incompetent  proof  of  tbe 
value  u(  tbe  goods  in  question,  yet  we 
tlnd,in  answer  to  tbe  cross-interrogatories 
o{  the  de(endant,  tbe  witnesses  did  testify 
to  the  correctness  ot  Exhibit  B,  botb 
as  to  the  kind,  quality,  and  price  of  the 
articles  mentioned ;  and  these  cross-in- 
terrogatories were  not  objected  to,  or  the 
answers  stricken  out.  As  we  understand 
the  record,  tbe  gronnds  upon  which  the 
tenth  interrogatory  and  answer  thereto 
were  sustained  by  tbecourt  were  that  tbe 
evidence,  l(  it  tended  to  prove  the  kind, 
quality,  and  value  of  the  articles  at  all, 
only  tended  to  show  what  they  were 
worth  at  the  time  tbey  were  depos- 
ited for  storage  with  tbe  defendant,  and 
not  what  their  value  was  at  the  time 
of  their  alleged  conversion  by  the  defend- 
ant. With  regard  to  this  matter,  the  evi- 
dence shows  that  the  goods  were  most 
securely  packed,  and  in  such  manner  as 
that  the.vwonid  be  preserved  from  tbe  dep- 
redations of  moths  and  other  insects. 
There  is  not  a  particle  of  testimony  to  show 
that  they  bad  in  any  manner  depreciated 
In  value.  Tbe  presumption  Is  that  the  de- 
fendant kept  them  securely  stored  during 
the  time  it  had  them  in  possession ;  and 
the  presumption  further  obtains,  under 
the  (acts  as  shown  In  this  case,  that  tbe 
condition  of  thegoods  remained  the  same 
as  when  tbey  were  stored,  and  that  the 
value  at  the  time  of  tiieir  conversion  was 
the  same  as  when  they  were  stored  with 
the  defendant.  We  are  of  opinion  that 
the  court  erred  in  sustaining  the  objec- 
tion to  the  tenth  interrogatory  and  the 
answer  of  the  witness  thereto.  We  think 
that  the  evidence  was  corot>etent  and  ad- 
missible, uuder  tbe  circumstances  of  the 
case.  For  the  errors  above  pointed  out 
the  judgment  is  reversed,  and  the  cause 
remanded.  All  Judges  presentand  concur- 
ring. 

Polk  v.  State. 

(Court  of  Appeals  of  Texas.    Feb.  17, 1S93.) 

Ssli^Dbfkssb— Provocation. 

Deceased  called  defendant  a  "O— d  d — ^n 

liar, "  whereupon  defen(:ant  struck  or  slapped  him, 

but  with  no  intention  of  provolcing  a  aifflculty. 

Thereupon    they   both    drew   pistols  and    fireil. 

Held,  that  tboutrh  deceased   fired   llr?t.  and   dn- 
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fendant  flred  to  save  bis  own  life,  be  was  not  en- 
titled to  the  plea  of  self-defense;  the  difficulty 
having  been  provoked  by  him,  though  be  may 
not  have  intended  IL 

Appeal  from  distrlGt  court.  Scarry  coun- 
ty; J.  V.  COCKRKLL.,  Judge. 

liOuia  T.  Polk  was  convicted  of  man- 
BlauKhter,  and  appeals.    Affirmed. 

Walton,  Hill  &  Walton,  Cowan  &  Fisher, 
and  Thurmond  A  Yantis,  for  appellant. 
liivbard  H.  Harrison,  Asst.  Atty.  Gen.,  for 
the  State. 

HcRT,  J.  The  appellant  HtandB  convict- 
ed of  manslauKhter.  Bogers,  a  witness 
tor  the  state,  testified  that  defendant  and 
deceased  were  standing  at  the  bar  of  the 
saloon  talking.  "I  walked  up  by  the  side 
of  defendant.  About  that  time  defendant 
struck  deceased  with  bis  fist  in  his  face, 
the  lick  staggered  the  deceased  back,  and 
tta«)  defendant,  when  bestruck  the  deceased, 
immediately  stepped  back  a  step  nr  two, 
and  drew  his  pistol.  I  grabbed  the  pis- 
tol, and  he  and  1  bad  a  scufEle  over  It.  I 
luokfMl  back  over  my  shoulder,  and  saw 
deceased  have  a  pistol,  holding  it  up. 
About  that  time  I  either  let  loose  the  pistol 
or  defendant  got  it  loose,  and  I  stepped 
back,  and  the  firing  began.  I  was  not 
looking  at  deceased  when  he  drew  his  pis- 
tol. Both  shot  about  the  same  time. " 
"  Don't  know  who  drew  his  pistol  QrHt. 
Deceased  was  drunk.  Defendant  was 
drinking."  Frost,  (or  the  state,  testified: 
"The  first  I  saw  was  when  defendant 
stnick  deceased  with  his  fist,  and  then 
both  drew  tbeir  pistols  and  flred. "  "  Drew 
about  tbe  same  time. "  U.  Smith,  a  wit- 
ness, was  behind  the  bar.  The  first  he 
saw  was  when  tbey  had  their  pistols 
drawn.  Byrd  [the  deceased]  shot  the  first 
shot.  The  shots  were  nearly  together. " 
laaars  testified  for  the  defense :  "Wheal 
went  Into  the  saloon  I  think  deceased  and 
defendant  were  spinning  the  top.  I  was 
sitting  by  tbe  stove,  some  6  or  8  feet  from 
them.  The  first  I  noticed  o(  tbe  difficulty 
was  I  heard  defendant  say,  'Don't  do 
that.  Bill,'  or  'You  can't  do  that.'  I 
looked  up,  and  saw  deceased  had  his  pis- 
tol out,  and  defendant  was  drawing  bis. 
timith  canght  at  deceased's  pistol,  and  I 
think  Rogers  caught  defendant's.  Smith 
and  Rogers  were  between  them.  Deceased 
flred  over  Smith's  shoulder,  and  shot  at 
defendant.  Defendant  then  flred,  and  de- 
ceased fell  "  Lou  Smith,  a  witness  tor  the 
defense,  testified:  "I  saw  the  shooting  I 
beard  deceased  call  defendant  a  'damned 
liar.'  and  saw  defendant  strike  deceased 
with  his  fist  or  open  hand.  Tbe  parties 
then  drew  their  pistols.  I  don't  know 
which  drew  first.  Rogers  caught  defend- 
ant's pistol,  and  I  caught  at  deceased's 
pistol.  He  wrenched  loose,  and  shot  at 
defendant.  Defendant  then  shot  deceased." 
Richardson,  for  the  defense,  testified: 
■*  When  I  went  to  the  saloon  they  were 
spinning  the  top  nt  the  bar.  I  wfflked  up 
tn  them,  and  laid  my  hands  on  each  of 
their  shoulders.  I  heard  deceased  say  to 
defendant,  Lonis, '  Tou  owe  me  75  cents.' 
Louis  said.  '  No,  I  don't.  Bill ;  I  paid  that 
on  tbe  drinks.'  Deceased  then  said, '  Well, 
yon  owe  me  60  cents  any  wny .'  Defendant 
said,  'Well.you  owe  me  f2.oOthat  I  loaned 


you  at  Colorado.'  Deceased  said, 'No.  I 
don't,  Louis.'  Defendant  said. '  Yes,  you 
do,  Bill.'  Deceased  then  called  defendant 
a  'God  damned  liar.'  Defendant  struck  at 
deceased  with  bis  fist,  and  deceased  drew 
his  pistol.  Defendant  said,  '  Don't  du  that, 
Bill,'  and  deceased  shot  at  defendant. 
Then  defendant  drew  his  pistol,  and  shot 
deceased."  Such  being  the  material  evi- 
dence In  the  case,  the  court  submitted  to 
the  Jury  the  Issues  of  murder  upon  express 
malice,  of  murder  of  the  second  degree, 
manslaughter,  mutual  combat,  and  self- 
defense. 

In  tbe  brief  of  counsel  for  appellant 
many  objections  are  urged  to  tbe  charge 
of  tbe  court  upon  tbe  Issue  of  murder,  but 
the  verdict  for  manslaughter  eliminates 
murder,  and  it  Is  unnecessary  to  discuss 
or  determine  them.  In  submitting  the  Is- 
sues of  manslaughter 'land  self-defense,  the 
charge  of  the  court  Instructed  the  ]ury  as 
to  the  law  as  It  would  be  In  a  case  where 
the  hotulclde  occurred  In  the  progress  of 
a  mutual  combat.  As  we  view  the  evi- 
dence, the  question  of  mutnal  combat  is 
not  presented  by  any  evidence  in  the  case, 
and  Itwas  errorforthe  court  toso  charge. 

The  questions  remaining  In  this  case 
are:  Did  the  defendant  fire  the  fatal  shot 
In  order  to  prevent  the  taking  of  his  own 
life?  It  he  did,  then  did  the  necessity  ot 
taking  the  life  of  his  adversary  arise  in  tbe 
progress  of  a  difficulty  brought  about, 
provoked,  or  occasioned  by  defendant's 
own  conduct?  If  these  are  answered  In 
tbe  affirmative  by  the  Jury,  then  the  de- 
fendant win  be  guilty  of  the  offense  of 
manslaughter;  for.  having  provoked  the 
occasion,  his  right  of  self-defense  would  be 
imperfect.  But  did  the  homicide  occur  In 
the  progress  of  a  difficulty  provoked  and 
brought  on  by  the  acts,  conduct,  and 
words  of  the  deceased  towards  the  de- 
fendait,  and  were  such  acts,  conduct,  and 
words  of  the  deceased  reasonably  calcu- 
lated to  provoke  and  bring  on  the  diffi- 
culty? If  this  question  is  answered  af- 
firmatively, would  the  defendant,  if  be 
killed  his  adversary.to  save  his  own  life, 
t>e  Justified,  and  his  right  of  self-defense  be 
perfect?  Here  we  have  presented  a  very 
nice  question.  A.  says  to  B.,  "Yon  are 
a  G— d  d— n  liar. "  B.,  on  the  impulse  of 
the  moment,  resents  tbe  Insult  by  slap- 
ping or  striking  A.  with  his  hand.  A. 
draws  a  pistol  with  intent  to  shout  and 
kill  B.  B.,  to  save  his  own  life,  kills  A. 
Could  B.  be  guilty  of  an  offense  less  than 
manslaughter?  In  the  supposed  case,  B. 
does  not  Intend  to  provoke  the  d I Oieulty 
or  pToduce  the  occasion;  but,  prompted 
by  a  sudden  Impulse,  acts  on  the  spur  of 
the  moment,  and  resents  the  Insult  by 
striking  A.  with  his  band.  This  question 
must  be  solved  by  well-settled  principles 
of  law.  Insulting  words  will  not  Justify 
an  assault,  and  tber(>fore  B.  was  tbe  ag- 
gressor in  the  eye  of  the  law.  He  was  as 
much  guilty  of  an  assault  and  battery 
upon  A.  as  he  would  have  been  had  A. not 
given  the  insult,  and,  though  he  may  not 
have  Intended  to  produce  the  occasion  or 
provokethe  dlfflculty,  yet  this  would  be  the 
reasonable  and  natural  consequence  of  his 
act,  tor  which,  by  the  law,  he  is  held  re- 
sponsible, and  responsible  to  tbe  same  ex- 
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tent  as  It  he  had  intended  to  provoke  the 
cHfflcalty.  In  tble  caue  the  (nets  show 
that  the  slap  or  blow  was  g^ven  before  A. 
attempted  to  draw  bis  pistol.  Bat  it  is 
contended  that  the  deceased  provoked  the 
diltleulty  by  calling  defendant  a  "G— d 
d — n  liar. "  Concede  this  to  be  so,  It  would 
not  alter  the  rights  of  appellant.  To  use 
such  language  to  a  person  is  not  recog- 
nized in  law  as  a  provocation,  when  the 
one  so  Insulted  proposes  to  act  nnder  It, 
or  justify  himself  for  the  assault  and  its 
consequences.  While  the  charge  upon  mut- 
ual combat  may  not  have  been  called  for, 
still,  it  we  are  correct  in  the  above,  there 
was  no  possible  chance  for  such  charge  to 
have  injui-ed  appellant.  Why?  Because, 
concede  to  the  fullest  extent,  that  the  wit- 
nesses for  the  defense  gave  the  correct  ver- 
sion of  1  he  facts  in  ^the  case,  nothing  less 
than  manslaughter  could  have  been  the 
result  from  an  honest  Jury;  for  all  the 
witnesses  who  swear  to  the  fact  agree, 
that,  when  insulted  by  being  called  a 
"Q—d  d—n  liar,"  and  before  deceased  at- 
tempted to  draw  his  pistol,  appellant 
struck  him;  and  we  hold  that  the  party 
giving  the  blow,  being  the  aggressor, 
would  be  guilty  of  manslaughter,  and 
nothing  less,  though  he  kills  to  save  his 
own  life.  We  have  found  no  reversible  er- 
ror in  the  record,  and  the  judgment  is  af- 
firmed. All  Judges  present  and  concor- 
ring. 

Franklin  t.  Statk. 
(Court  of  AppeaU  of  Taxu.    Feb.  18, 1899.) 

HOMIOISS— HaKSLAUOHTBB — SlLr-DlFIKSI. 

1.  On  a  trial  for  murder  it  appeared  that  de- 
feodant  had  gone  to  the  bouse  of  deceased  in  the 
latter's  absence,  and  remained  until  8  o'clock  in 
the- morning.  When  deceased  returned,  he  found 
defendant  lying  on  the  bed  in  a  room  adjoining 
Uiat  oocupied  by  deceased's  wife.  The  theory  of 
the  defense  was  that  defendant  had  gone  there 
merely  for  the  purpose  of  securing  a  place  to 
sleep,  and  that,  when  deceased  came  home,  he 
rashed  upon  him,  without  allowing  time  for  ex- 
planation, and  stabbed  him,  while  he  was  still 
on  the  bed.  The  theory  of  the  state  was  that  de- 
fendant had  been  guilty  of  adultery  with  dn- 
ceased's  wife;  that,  when  he  beard  deceased  at 
the  door,  he  concealed  himself  behind  it,  and 
sprang  upon  deceased  with  a  knife;  and  that  de- 
ceased then  fled  from  the  house,  pursued  by  the 
defendant.  The  evidence  showed  that  there  was 
blood  on  the  bed  and  on  the  floor.  Held,  that 
these  facts  demanded  a  oharge  to  the  effect  that 
if  deceased  stabbed  defendant  while  he  was  still 
on  the  bed,  and  then  abandoned  the  fight,  and  de- 
fendant pursued  and  killed  him,  as  the  result  of 
passion  produced  by  the  cutting,  defendant  was 
guilty  of  manslaughter. 

8.  Where  a  person  goes  to  a  honse  merely  for 
the  purpose  of  securing  a  place  to  sleep,  and,  not 
finding  the  husband,  lies  down,  by  permission  of 
the  wife,  in  an  adjoining  room,  where  he  remains 
until  2  o'clock  in  the  morning,  when  the  hus- 
band returns,  such  conduct,  though  It  may  have 
been  improper,  was  not  such  as  could  reasonably 
have  been  expected  to  provoke  serious  difBoulty; 
and  if,  therefore,  the  husband  assaults  htm,  and 
he,  in  order  to  save  his  own  life,  is  obliged  to 
take  that  of  the  husband,  the  killing  Is  justifla- 
ble. 

Appeal  from  district  conrt,  Bexar  coun- 
ty: 6.  H.  NooNAN,  Judge. 

Indictment  against  Albert  Franklin  for 
murder.  There  was  Judgment  of  convic- 
tion, and  defendant  appeals.    Beversed. 


Richard  B.  Harrtaoa,  Aast.  Atty.  Oen., 
tor  the  State. 

HuBT,  J.  Appellant  was  convicted  of 
murder  in  the  first  degree,  and  the  death 
penalty  assessed.  To  a  clearer  under- 
standing of  the  case,  we  deem  it  necessary 
to  give  a  statement  of  the  facts  developed 
on  the  trial  below : 

J.  M.  George,  for  the  state,  testified ;  "  I 
live  at  West  End,  San  Antonio,  Bexar 
county,  Texas.  I  knew  the  deceased,  Will- 
lam  Robinson,  In  bis  life-time.  He  bad 
been  working  for  me  five  or  six  months. 
He  was  living  at  my  bouse.  His  wife  lived 
about  a  mile  from  me,  at  tbe  edge  of 
town,  near  the  I.  &  G.  N.  Railroad  track. 
I  last  saw  deceased  alive  about  six  o'clock 
on  the  evening  ot  June  80tb.  I  paid  biro 
oft  then,  and  he  was  going  to  town  to 
bay  some  things  to  take  home  with  him. 
When  I  saw  him  again,  next  day,  he  was 
dead.  He  bad  been  cut  throe  or  four  times 
in  tbe  left  breast.  In  the  region  of  the 
heart, — once  in  the  right  breust;  and  Mn 
throat  was  cat  from  tbe  ear,  around  tbe 
throat,  to  nearly  tbe  opposite  side.  He 
was  also  cat  in  the  bowels.  I  know  the 
knife  that  deceased  carried.  I  bad  seen 
bira  with  It  quite  often,  working  in  my 
garden  with  it,  pruning  and  cutting  trees 
and  rose-basbes.  I  bad  bis  knife  quite  often 
in  my  hand.  I  would  take  it  from  bim  to 
show  him  bow  to  do  the  work."  (A  pock- 
et-knife, hereafter  sbown  by  tbe  testimony 
of  A.  J.  Smith  to  have  been  taken  from 
tbe  defendant,  was  here  shown  the  wit- 
ness.) The  witness  then  said:  "This  io 
not  the  knlfeof  deceased.  I  never  saw  tbe 
decesHed  with  such  a  knife,  or  knew  of  his 
owning  such  a  one.  His  knife  was  macb 
smaller  than  this  one. "  Cross-examined  : 
"I  cannot  say  that  deceased  did  not  bare 
this  knife.  I  never  saw  bIm  with  it.  He 
might  have  owned  it  without  my  know- 
ing it." 

Dr.  George  Clifford,  for  tbe  state,  testi- 
fied: "I  am  county  physician  of  Bexar 
county.  I  found  on  bis  body  f oar  cuts  in 
the  left  breast,  in  the  region  of  tbe  heart ; 
one  on  the  right  breast;  a  cat  In  the 
abdomen,  from  which  the  bowels  protrud- 
ed; and  his  throat  was  cut  from  a  point 
commencing  near  tbe  left  ear,  circling 
round  the  throat,  to  nearly  the  opposite 
side,  severing  the  windpipe  and  both 
Jugular  veins.  I  don't  thluk  the  breast 
woundswould  have  been  necessarilyfatal. 
The  throat-cut  severed  all  the  arteries 
and  the  windpipe,  and  produced  Immedi- 
ate death.  After  tbe  throat-cut,  deceased 
would  not  have  been  able  to  speak  or 
utter  a  cry.  I  examined  tbe  body  at  tbe 
Instance  of  the  coroner.  I  did  not  ex- 
amine the  back  of  deceased  for  any 
wounds.  The  coroner  merely  wished  me 
to  ascertain  the  cause  of  death.  The 
wounds  were  allmadewlth  asharp, point- 
ed instrument."  The  knife  heretofore  re- 
ferred TO  was  here  shown  the  witness, 
who  said:  "All  tbe  wounds  could  have 
been  made  with  an  Instrument  like  this, 
or  with  this  knife.  I  found  the  body  lying 
in  Bexarcounty,  Texas. "  Cross-examined : 
"I  bad  occasion  to  qxaminetbe  defendant. 
My  examination  was  made  to  see  wheth- 
er he  should  remain  in  th^hdapital  or  be- 
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i^moved  to  tbe  conntjr  Jail.  The  defend- 
ant had  been  ent,  and  his  bowels  protrud- 
ed. They  werp  replaced  and  the  woanda 
stitched  up  by  Dr.  Oldham.  The  wounds 
were  made  with  some  sharp,  pointed  in- 
Htrnment.  They  could  have  been  made 
with  tbe  linife  shown  me.  The  wound 
was  about  two  Inches  Iour,  and  a  danger- 
ous one.  I  examined  him  alter  he  bad 
been  operated  upon. " 

Mrs.  Maria  Burks,  for  the  state,  testi- 
fied: "I  knew  the  deceased  for  a  long 
time.  He  is  dead.  I  knew  hts  wife,  Em- 
ma Robluson,  and  the  defendant.  Have 
known  defendant  for  some  months.  I  was 
Uvlng  near  Robinson's  at  the  time  be  was 
killed,— about  a  block  from  them.  I  had 
been  Uvlng  there  one  month  and  one  week 
before  the  16th  of  June.  Bmma  Rohinsou 
was  living  there  before  I  moved  next  to 
them.  I  rememberthe  night  William  Rob- 
inson was  killed.  It  was  un  Saturday 
night.  May  ^th  last,  about  two  o'clock. 
At  that  time  Emma  Rublnstm  came  to 
my  house,  and  rapped  at  my  door,  which 
woke  me  and  my  huKband  up.  She  came 
in  with  her  fonr  children.  When  I  opened 
tbe  door  she  ran  with  the  children. 
Bbe  was  excited,— caught  me  around  the 
shoulders;  the  children  catching  me 
around  tbe  waist.  She  said  defendant 
and  deceased  were  In  tbe  house,  fighting, 
A  moment  ortwo  after  I  opened  the  door, 
I  heard  screams  of  pain  in  the  direction  of 
Robinson's  honse.  The  screams  were: 
'Obi  Otal  Oht  Help!'  These  screams 
were  made  by  the  voice  of  William  Rnbln- 
aon.  I  recognized  tbem  at  tbe  time,  and 
said:  'My  God!  That  is  Billy  screaming!' 
Tbe  screams  were  on  the  outside  of  Rob- 
inson's house,  and  didn't  sound  asif  made 
at  the  same  place,  but  as  though  they 
were  going  away,  further  and  further, 
down  towards  the  railroad  track.  Then, 
when  the  screams  ceased,  everything  was 
quiet.  I  afterwards  saw  the  body  of  the 
deceased,  that  same  night,  before  it  was 
moved.  It  was  lying  near  tbe  railroad 
track,  not  far  from  Robinson's  house. 
This  was  the  same  direction  from  which  I 
beard  deceased  screaming.  When  I  wont 
there  the  justice  of  the  pnace  had  come.  I 
tried  to  help  lift  the  body.  His  throat 
was  cut,  and  he  was  cut  all  over.  I  went 
to  Robinson's  bouse  afterwards.  There 
was  some  blood  on  the  sheets  In  tbe  front 
room.  I  have  seen  deceased  at  Robinson's 
house  four  times.  Robinson  would  not  be 
there.  Once  I  saw  him  In  the  back  room, 
eating.  This  was  tbe  room  in  which  the 
meals  were  taken.  The  other  three  times 
I  saw  bim  lying  down  on  the  bed  In  the 
front  room.  I  know  Frankiln's  knife.  It 
Is  a  large,  black,  wooden-handle  pocket- 
knife,  with  two  blades."  Tbe  knife  hereto- 
fore referred  to  was  shown  the  witness, 
who  said:  "That  Is  Franklin's  knife.  I 
know  that  knife.  I  bormwed  It  from  him 
four  times, — once  to  cut  my  corns,  twice 
to  cut  tooth-brushes,  and  once  to  cut  an 
orange.  Every  time  I  borrowed  It,  J  told 
him  be  had  no  business  carrying  such  a 
knife;  that  it  was  an  awful  knife,  and  be 
ought  not  to  carry  It.  All  this  took  place 
In  Bexar  county,  Texa?. "  Cross-exam- 
ined: "Once  I  saw  Franklin  eating  at 
Robinson's.    I  can't  remember  the  date. 


Tbe  other  times  I  saw  bim  there,  be  was 
laying  down  on  the  bed.  He  wa'n't  both- 
ering nobody  when  I  saw  bim  titers.  I 
can't  tell  the  dates  be  was  there,  but  it 
was  Just  fonr  times.  One  of  the  times 
must  have  been  Thursday  or  Friday  be- 
fore tbe  killing.  I  don't  know  the  dutes  I 
borrowed  Franklin's  knife,  but  I  know  it 
was  tour  times.  Of  course  I  know  what  I 
borrowed  it  for  each  time.  Once  when  I 
borrowed  It,  there  was  a  woman  there. 
She  stopped  In  a«  she  was  going  by,  to 
rest.  I  don't  know  her  name.  I  passed 
her  once  since  on  tbestreet  near  Woifeon's 
store.  U.  Smith  was  there  once  when  I 
borrowed  tbe  knife.  He  lives  here  in 
town.  I  saw  bim  here  this  morning. 
Franklin  bad  been  In  my  bouse  five  or  six 
times  after  we  moved  next  to  Robinson's, 
and  he  had  been  at  my  house  before  we 
moved.  My  husband  first  brought  him 
there.  He  said  he  was  tired  several  times, 
and  I  made  him  down  a  cot  to  rest.  This 
would  be  In  the  day-time.  His  work  was 
at  nigbt.  He  got  too  familiar  with  me, 
and  I  sent  him  away  about  his  business 
and  wouldn't  let  him  stay  about  the  bous* 
any  more.  I  didn't  tell  my  husband  that 
Franklin  had  tried  to  be  too  familiar  with 
me,  and  one  Sunday,  after  I  had  sent  bim 
away,  my  husband  brought  him  back, 
and  let  him  rest  on  a  cot  in  the  bacK 
room  ;  and,  as  soon  as  I  saw  him,  I  maae 
him  get  up  and  leave,  and  tdld  my  buri- 
band  I  didn't  want  bim  about  there.  It 
was  exactly  two  o'clock  when  Emma 
Robinson  came  to  my  house.  My  clock  Is 
not  a  striking  clock.  I  don't  know  that 
it  was  right;  but  I  do  know  It  was  two 
o'clock,  because  I  looked  at  It. " 

A.  J.  Smith,  witness  for  the  state,  testi' 
fled:  "I  knew  William  Robinson  for  a 
long  time.  I  lived  about  25  feet  from  his 
bouse  at  the  time  of  bis  deutb.  I  knew 
the  deceased  [defendant]  about  one  week 
before  the  killing  of  Robinson.  T  had  a  re- 
ception at  my  house  on  the  night  of  the 
killing.  This  was  on  Saturday  night, 
May  3U,  1891.  The  reception  was  going 
on  when  I  heard  talking  going  on  in  Rob- 
inson's house.  This  was  between  one  and 
two  o'clock  in  tbe  morning.  Then  I  heard 
a  rumbling  kind  of  noise  In  the  house.  I 
was  in  the  front  of  my  housHwhen  I  heai'd 
the  rumbling  noitie.  I  took  notice.  I 
then  heard  cries  In  the  house,  and  saw 
two  men  coming  out  of  Robinson's  yard. 
One  man  was  ahead  of  the  other.  The 
man  at  the  rear  was  hitting  at  the  man  In 
front.  J  could  see  him  raise  bis  hand  and 
strike,  and  I  could  bear  the  sound.  It 
sounded  like  n  man  hitting  his  fist  on  a 
piece  of  plank.  Every  time  the  man  In  the 
'  rear  would  hit,  the  man  in  front  would 
cry,  '  Oh  r  I  recognized  the  voice  of  the 
man  In  front  to  be  that  of  Robinson.  The 
man  in  the  rear  was  Franklin.  I  took  it 
to  be  bim,  because  he  was  tbe  tallest  of 
tbe  two.  When  they  got  'across  the  rail- 
road track, — a  distance  of  about  25  steps 
from  Robinson's  house,— they  fell  down; 
and  I  could  still  hear  the  licks,  followed 
each  time  by  theexclamatlon,  'Oh!  Help!' 
They  then  seemed  to  bein  a  bulk.  The  last 
I  beard  was  a  gurgling  sound,  and  then  the 
cry  ceased.  I  then  saw  a  man  get  up  from 
tbe  bulk  and  come  towards  me.    I  stepped 
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\  ack  to  my  bonae,  and  the  defendant 
tame  along  the  railroad  track,  towards 
me.  This  was  the  same  man  who  got  np 
from  the  place  where  the  man  waa  crying, 
*OhI'  and  where  the  deceased  was  found. 
There  was  no  other  person  there.  He  bad 
a  bloody  knife  in  his  hand,  and  I  took  it 
from  htm."  The  knife  heretofore  identi- 
fied by  the  witness  Mrs.  Burks  was  here 
shown  the  witness,  who  said:  "This  Is 
the  same  knife  I  took  from  defendant. 
The  blood  on  It  Is  now  dry,  but  It  was 
then  wet  and  fresh  with  blood.  I  turned 
the  knife  over  to  the  police  when  they 
came.  The  ground  from  Robinson's  to 
the  railroad  track  was  rough,— kinder 
down  bill,  and  weedy.  I  went  with  de- 
fendant to  Fest's  store.  John  Fnraeny 
and  Charley  Moore  went  with  me.  Some 
one  telephoned  for  the  police,  and  they 
came.  The  defendant  had  a  cut  In  his 
side,  and  his  hands  were  cut.  He  was  suf- 
fering a  great  deal.  I  went  back  with 
the  police,  and  we  found  the  body  of  Will- 
iam Robinson  by  the  railroad  track,  with 
the  head  near  the  rail.  This  was  at  the 
same  spot  from  where  the  defendant  came 
with  the  knife,  and  where  they  had  fallen 
down.  The  throat  of  deceased  was  cut, 
end  he  was  stabbed  In  the  breast,  in  the 
bowels,  and  bis  finger  was  cut.  We 
looked  in  the  house,  and  on  the  line  they 
had  taken  from  the  house  to  the  body,  for 
another  knife,  but  found  none.  After  the 
killing  I  saw  blood  on  the  bed  and  the 
floor  In  the  front  room  of  Robinson's 
house,  where  I  bad  heard  the  rumbling 
noise.  All  this  happened  in  Bexar  county, 
Texas."  Cross-examined:  "I  have  uot 
talked  over  my  testimony  with  Mrs. 
Burks.  We  talked  about  how  cold-blood- 
ed a  murder  It  was.  Defendant  was  suf- 
fering a  great  deal,  and  wanted  to  be  car- 
ried to  the  hospital." 

John  Elliot,  a  witness  for  the  state,  tes- 
tified: "I  knew  William  Robinson  on  the 
night  of  the  killing.  I  was  at  the  house 
of  Mary  Jones.  A.  J.  Hmlth  was  there. 
He  lived  there,  about  2B  feet  from  Robin- 
son's. Charley  Moore  was  also  there. 
They  were  having  a  reception.  I  had  lain 
down  on  the  gallery  and  gone  to  sleep. 
My  wife  waked  me  up,  and  I  heard  cries 
of  'Oh!  Ob!  Oh!  Help!'  I  saw  two  men 
come  out  of  Robinson's,  one  following  the 
other.  I  heard  a  sound  like  a  tearing  of 
cloth  before  each  cry  of 'Ob I'  One  man 
followed  the  other  tn  the  railroad  track, 
and  they  fell.  Then  I  could  still  hear  the 
licks,  and  thecrlesof 'OhI  Oh  I  Obi  Help  I' 
Then  I  heard  a  gurgling  sound,  and  then 
all  was  still.  I  then  saw  the  defendant 
coming  from  where  the  dead  body  lay. 
He  called  for  A.  J.  Smith,  saying,  '  Is  that 
you,  A.  J.  Smith?'  Franklin  walked  up 
to  me.  I  was  in  front.  Ho  came  up  to 
me  right  after  I  heard  the  gurgling  sound, 
and  said :  *A  man  came  up  to  me  while  I 
was  asleep  in  bed,  and  ran  a  knife  in  In  my 
belly,  like  lightning.  If  you  don't  believe 
I  am  cut,  just  look  here.'  He  then  said, 
'I  guess  he  is  down  there  on  the  track 
somewhere.'  We  searched  there  to  find  an- 
other knife,  but  could  not  find  any  except 
theonedefendanthad."  "Cross-examined: 
"When  the  two  men  came  out  of  the  gate 
I  did  not  see  a  knife.    It  was  too  dark  for 


that.  I  could  hear  the  blows,  but  couldn't 
see  them.  The  blows  sounded  like  the 
tearing  of  cloth,  followed  by  the  cries  of 
'Oh !'  The  defendant  came  right  up  to  me. 
Smith  and  all  the  rest  seemed  to  be  afraid. 
We  looked  all  around  there,  in  and  out  of 
the  house,  but  could  not  find  a  knife.  I 
looked  at  the  front  room.  There  was  a 
light  sprinkling  of  blood  on  the  sheets, 
and  larger  quantities  on  tbe  floor.  The 
bed  looked  pretty  well  mussed  up.— 
looked  as  if  two  people  had  been  sleeping 
tn  It.  I  did  not  see  deceased's  wife  around 
there  until  the  police  came.  This  was 
about  a  hour  after  the  killing.  I  made 
tbe  remark,  'Where  Is  his  wife?'  and  she 
said,  'Here  I  am.'  Don't  know  huw  long 
she  had  been  there.  She  wa  'n't  crying, 
and  showed  no  signs  of  grief. " 

James  Shelby,  a  witness  for  tbe  state, 
testified:  "I  am  an  undertaker.  I  helped 
to  prepare  tbe  body  of  William  Robinson 
for  burial.  He  was  buried  In  the  clothes 
he  died  in.  There  were  four  or  Ave  cuts 
or  stabs  In  the  back  of  the  deceased. 
They  cut  through  the  clothing  and  into 
the  flesh.  I  did  not  examine  to  see  bow 
deep  they  were.  They  were  In  tbe  left 
shoulder-blade. " 

Mrs.  Mary  Selcher,  a  witness  for  tbe 
state,  testified:  "I  live  about  20  yards 
from  Mrs.  Robinson's.  On  tbe  night  of 
tbe  killing  there  was  first  a  noise  in  tbe 
house,  like  fighting.  Then  there  were 
screams  that  sounded  like  they  were  on 
tbe  outside.  The  screams  were  awfnl 
loud,  and  sounded  like  some  one  was  be- 
ing hurt  awful  bad.  It  was  at  night.  I 
was  In  my  bouse,  and  didn't  see  anything. 
This  was  in  San  Antonio,  Bexar  county, 
Texas." 

Walter  Beck, a  witness  for  tbe  state,  tes- 
tified: "I  am  a  mounted  policeman.  I 
was  called  up  on  the  night  of  May  SOtb 
last  to  go  to  John  Fest's  store.  I  found 
the  defendant  there.  He  was  laying 
down.  Had  been  cut,  and  seemed  to  be  io 
great  pain.  I  received  no  information 
from  him.  A.  J.  Smith  handed  me  a  pock- 
et-knife at  the  time  I  went  to  Feet's.  It 
was  covered  with  Mood.  (Witness  here 
identified  the  knife  heretofore  in  evidence.) 
Smith  then  went  with  m«  up  the  railroad 
track,  and  I  found  the  body  of  Wllllani 
Robinson  lying  on  the  side  of  tbe  track, 
with  head  on  the  rail.  I  did  not  particu- 
larly examine  the  body.  T  saw  that  his 
throat  was  cut,  and  that  there  were  sev- 
eral other  cuts  In  the  chest  and  bowels.  I 
moved  the  body  In  the  honse.  In  the  front 
room  there  was  lots  of  blood.  Some  oo 
the  bed  and  some  on  the  floor.  The  bed 
looked  as  if  it  had  been  used, — Just  slight- 
ly rumpled.  I  made  a  seorch  inside  and 
out  for  another  knife,  but  could  find  none. 
The  deceased  was  not  armed.  Defendant 
was  taken  to  the  hospital.  All  this  took 
place  In  Bexar  county,  Texas." 

Dr.  Oldham,  a  witness  for  the  defendant. 
testified:  "I  am  assistant  city  physician. 
Was  called  to  attend  tbe  defendant  at  tbe 
hospital.  Found  him  cut  in  the  abdomen, 
with  the  bowels  protruding.  The  cnt 
was  about  two  Inches  long.  I  put  the 
bowels  back  and  stitched  up  tbe  wound. 
Nothing  was  cut  on  the  Inside.  It  was  a 
dangerous  wound.  Tbe  defendant  was  al- 
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80  cut  acroas  the  flni^ra  of  the  Inside  of 
both  handH.  These  cute  were  all  freah, 
and  mnnt  have  been  made  at  the  same 
time.  These  cuts  were  all  made  with  a 
Bharp.  pointed  Inatruoient,  and  could  nave 
been  made  with  the  knife  Bbown  mn. " 
CroBH-examined :  "The  cut  in  defendant's 
abdomen  is  on  the  left  side.  The  cut  was 
made  by  a  down  stroke;  the  cut  being 
from  np,  downward.  The  bowels  were 
sot  cut.  QoeBtion.  If  defendant  were 
rnnnlnK  after  deceased  at  night,  with  the 
knife  shown  yon  in  bis  right  hand, cutting 
at  the  left  shoulder-blade  of  deceased, 
while  rnnuing  over  rough,  weedy  ground, 
and  down-grade,  could  that  rut  not  have 
been  aelf-infiicted,lf  defendant  should  miss 
the  mark  of  deceased's  back.  Answer. 
Tea;  it  would  be  possible  to  Inflict  the 
wound  upon  himself  In  the  manner  Indi- 
cated. It  Is  not  probable  that  it  was  in- 
flirted  intentionally.  It  may  have  been 
inflicted  accidentally." 

Emma  Robinson,  a  witness  for  the  de- 
fense, testified:  "On  May  30th  last  I  lived 
about  Mr.  Feet's,  in  the  city  of  San  Anto- 
nio. Texas.  I  Icnew  William  Robinson. 
He  was  my  husband.  He  is  dead.  I  last 
saw  bim  on  Saturday  night,  the  last  of 
May.  I  next  saw  him,  dead,  near  the  I.  & 
O.  N.  Railroad  track.  I  saw  the  defend- 
ant on  that  Saturday  night.  He  and 
Robinson  met  at  my  bouse  on  that  night. 
The  defendant  came  to  my  house  about  5 
o'doclc  In  the  evening.  Said  he  wanted  a 
place  to  board.  He  stayed  there  and 
talked.  1  was  at  work.  He  said  be  was 
tirtfd,  and  wanted  a  place  to  stay.  I  said : 
'Ynu  must  see  my  huabund.  My  husband 
will  be  at  home  this  evening,  and  you  can 
see  him  about  sleeping  here.'  My  husband 
said  be  would  come  home  early,  so  wo 
could  go  down  town  and  get  some  things 
for  the  children.  My  husband  did  not 
come  until  late.  When  became  I  was  in 
the  back  room  with  the  children.  The  de- 
fendant was  asleep  in  the  front  room.  My 
husband  knocked  at  the  door,  and  I  went 
to  open  it  tor  him.  When  he  came  in,  and 
saw  the  defendant,  he  made  a  ruah  upon 
him.  I  called  to  him,  twice,  'Stop  until  I 
tell  yon.' but  he  would  not  wait.  They 
began  fighting,  and  I  went  out  of  the 
bonse,  yelling.  Took  my  children,  got 
out  of  the  window,  and  went  to  Mrs. 
Burks'  house,  and  told  them  what  was' 
going  on.  I  did  not  see  any  knife  In  my 
huBband's  bands,  and  did  not  see  any  in 
the  hands  of  defendant.  The  defendant's 
eondoet  towards  me  was  all  right.  He 
was  not  ondressed  when  I  laid  down.  I 
was  in  the  back  room  with  the  children ; 
be,  in  the  front  room.  They  met  in  the 
front  part  of  the  house.  He  asked  this  de- 
fendant what  he  was  doing,  and  told  biro 
toget  out,— Jumping  on  the  defendant.  I 
have  seen  my  husband  with  a  knife  like 
this  one  shown  me."  Cross-examined: 
"I  don't  know  what  the  color  of  my  hus- 
band's knife  was,  or  how  many  blades  it 
bad.  I  don't  know  if  it  had  one,  two, 
three,  or  tour  biadeB.  I  don't  know  bow 
large  it  was.  I  don't  know  how  many 
blades  the  knife  just  shown  me  has,  or 
the  color  of  the  handle.  I  don't  know  if 
my  husband's  was  an  IXL  knife.  I  won't 
aay  that  ia  my  husband's  knife.    I  first 


mot  the  defendant  last  Auguet  at  the 
San  Pedro  Springs.  My  husband  wa'n't 
with  nie.  My  husband  didn't  know  1  knew 
htm.  My  husband  didn't  know  him.  He 
had  been  to  my  houHe  several  tinies  before 
that.  My  daughter  Mamie  Is  eleven  years 
old.  She  was  In  the  front  room  with  me 
when  I  opened  the  door  to  let  my  hus- 
band in.  The  defendant  was  standing  up 
in  the  front  room  when  I  opened  thedoor. 
He  wa'n't  asleep  when  my  husband  came 
in,  and  my  husband  didn't  stick  a  knife  in 
him  when  he  was  aBluep,  or  at  any  other 
timfl  while  I  was  there.  When  I  went  to 
go  through  the  room  to  open  thedoor  the 
defendant  was  sitting  on  the  side  of  the 
bed.  By  the  time  I  had  opened  It,  he  was 
standing  up.  The  defendant  was  not 
standing  behind  the  door  when  my  hus- 
band came  in,  and  my  daughter  Mamie 
didn't  see  him  there.  The  defendant  did 
not  come  from  behind  the  door,  and  ad- 
vance on  my  husband,  and  then  my  hus- 
band grappled  with  him.  My  husband 
caught  him  by  the  legs  with  his  hands. 
There  was  nothing  in  my  huHband's 
bands  when  he  did  this.  The  door  that 
my  husband  kuocked  at  was  not  latched 
or  locked.  I  don't  know  why  ho  knocked. 
He  could  have  come  in  without  knocking. 
He  came  home  nearly  every  Saturday 
night.  I  knew  he  was  coming  home  that 
Saturday  night.  HcHent  me  word  by  Isaac 
Burks  that  he  was  coming  home.  When 
Isaac  Burks  told  me  he  was  coming  home, 
I  did  not  say  to  Burks  in  reply:  'I  know 
it;  and,  if  he  don't  come  home  all  right, 
my  sporting  man  will  be  here,  and  do  him 
up.'  I  didn't  say  that  to  Burks.  We 
only  had  two  rooms  in  the  house.  The 
defendant  was  waiting  tor  my  husband  to 
come  home,  to  ask  him  to  stay  there  all 
nlghf.  It  was  about  two  o'clock  when 
my  husband  got  h'<me.  Burks  and  his 
wife  were  asleep  when  I  went  to  their 
house.  It  was  further  to  their  house  than 
It  was  to  Mary  Jones',  where  the  recep- 
tion was  going  on.  I  didn't  go  to  the 
nearest  place,  where  the  people  were  up, 
because  I  wanted  to  go  to  some  placn 
where  I  knew  tham  better.  I  don't  know 
if  I  could  have  saved  my  husband's  life  by 
going  to  the  nearest  place  forald.  I  never 
went  back  to  the  house  since  I  loft  it  that 
night.  I  didn't  keep  an  eating-house  or 
a  lodging-house."  Redirect:  "I  never 
saw  the  defendant,  since  that  night,  until 
I  saw  him  here  in  the  court-room.  My 
daughter  Mary  has  been  kept  away  from 
me  by  the  district  attorney."  Recross- 
examination.  "I  don't  believe  I  knew 
what  I  said  when  I  said  my  daughter  had 
been  kept  away  from  me  by  the  district 
attorney.  She  has  been  in  the  country 
with  her  grandparents,  and  the  sheriff 
had  to  bring  her  in,  as  the;  had  no  other 
way  of  sending  her.  She  was  sworn  with 
the  other  witnesses  and  placed  in  the 
charge  of  the  sheriff.  "• 

The  defendant,  Albert  Franklin,  testified 
for  himself,  as  follows:  "Idld  not  know 
William  Robinson.  I  knew  Emma  Robin- 
son, hla  wife.  I  was  at  her  house  oh  Sat- 
urday, the  80th  day  of  May.  I  had  been 
at  work  on  the  I.  &  G.  N.  Railway  from 
Enclnal  to  Hutto.  Got  here  on  the  17th 
day  of  May,  and  left  again  on  the  20th, 
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and  came  back  on  the  23d  ot  Hay.    On 

May  24th  I  met  Mr.  Burks,  and  on  his  In- 
vitation I  went  to  his  hoase  on  Monday. 
Saturday  evening  I  went  tn  Emma  Robin- 
son's. I  asked  her  II  I  could  get  a  place 
there  to  stay.  She  said  I  might  stay,  and 
see  what  her  husband  might  say;  U  he 
said  it  would  be  all  right,  then  I  could 
stay.  I  waa  on  the  bed  in  the  front  room, 
when  there  was  knocking  on  the  door. 
Emma  Robinson  came  in  the  room  and 
opened  the  door.  Her  husband  came  in. 
He  asked  me  what  I  was  doing.  Told 
him  I  was  going  to  sleep  there.  He 
grabbed  me  by  the  arm,  and  raised  me  up, 
and  said,  '  You  damn  son  of  a  bitch  t '  He 
then  plunged  a  knife  In  my  side.  I  grap- 
pled with  him,  and  grabbed  for  the  knife. 
The  woman  called  him  to  wait.  When 
he  jumped  on  me,  she  ran  out.  Then  I 
grabbed  for  the  knife.  I  caught  the  blade. 
I  then  caught  him  by  the  wrist,  keeping 
him  from  cutting  me.  We  began  strug- 
gling, and  struggled  out  of  the  room.  I 
was  in  great  pain,  and  growing  very 
weak.  We  continued  struggling;  I  keep- 
ing hold  of  his  hand  all  the  time.  We 
kept  this  np  across  the  railroad  track, 
and  I  was  growing  mighty  weak  and 
faint.  When  we  crossed  the  railroad 
track,  we  fell,— him  on  top;  and  I  was  still 
growing  awful  weak.  In  the  fall,  I  got 
one  of  his  fingers  in  my  mouth.  T  then 
summoned  up  all  my  strength,  and  held 
onto  bis  finger.  We  continued  struggling 
and  scuffling  for  the  knife.  Our  hands 
were  full  ot  blood.  At  last  his  hand 
slipped,  and  I  got  the  knife.  As  soon  as 
I  got  the  knife,  I  began  striking,— first  one 
way,  and  then  another.  I  was  very  weak 
and  faint,  and  did  not  notice  where  or 
bow  I  was  striking  until  the  man  rolled 
oft  of  me.  I  got  up  and  called  for 'A.  J. 
Smith,  and  told  him  that  1  had  been  cut 
by  a  man  I  didn't  know,  and  that  I  was 
badly  hurt,  and  wanted  to  be  taken  down 
town.  (The  defendant  here  exhibited  his 
bands  to  th«*  Jury.)  I  have. never  seen  Em- 
ma Robinson  since,  until  I  saw  her  in  the 
court-room,  and  I  have  never  seen  the  girl 
Mamie  since."  Cross-exa mined:  "I  don't 
know  that  I  killed  William  Robinson,  of 
my  own  knowledge.  1  don't  know  who 
the  man  was.  I  don't  know  how  I  cut 
the  man.  I  don't  know  that  I  cut  him  on 
the  buck.  I  don't  know  that  I  cut  his 
throat.  I  don't  know  that  I  disembow- 
eled him.  I  don't  know  how  I  out  him. 
I  do  know,  -when  I  got  the  knife,  I  cut  up- 
ward. I  don't  know  how  strong  a  man 
must  be  to  be  the  nnder  dog  in  a  fight, 
then,  with  a  dull  pocket-knife,  to  cut  a 
man's  throat,  disembowel  him,  and  stTab 
him  five  times  in  the  breast  and  as  many 
times  In  the  back.  I  can't  tell  if  I  did  very 
well  or  not,  for  a  man  that  was  growing 
so  weak  and  faint.  I  don't  know  bow 
faint  and  weak  a  man  must  grow  before 
he  can  fail  to  cut  a  man's  head  nearly  off 
with  a  pocket-knife.  Emma  Robinson  is 
mistaken  when  she  sa.vs  her  husband 
didn't  hold  me  up,  and  cut  me  in  the  side, 
while  she  was  there;  and  she  1%  mistaken 
when  she  snys  her  husband  didn't  have 
anything  in  his  hand.  John  Elliot  is  also 
mistaken  when  he  said  I  told  him  a  man 
had  stuck  a  knife  in  my  belly,  like  light- 


ning, while  I  was  asleep  on  the  bed.  Ma- 
mie Rohlnson  was  in  the  room  when  her 
father  came  in.  She  didn't  see  me  behind 
the  door,  and  didn't  see  me  go  behind  it 
Jnst  before  her  mother  opened  it.  I  linat 
met  Emma  Robinson  lust  August.  I  was 
at  her  house  four  or  five  times.  I  never 
got  acquainted  with  her  husband.  I  waa 
doing  night-work  at  this  time  with  the 
Bella  Union  Theater.  I  wanted  to  get 
some  place  to  stop,  and  didn't  know 
where  to  find  a  place,  when  I  went  to  Em- 
ma Robinson's.  I  was  waiting  for  her 
husband  to  come  home,  to  ask  him  If  I 
couldn't  stay  all  night.  When  he  camel 
didn't  know  him.  Emma  Robinson  was 
living  some  distance  from  the  place  where 
I  was  working.  I  don't  know  what  I  did 
with  the  knife,  and  don't  know  who  I 
gave  it  to.  I  don't  know  the  knife  in  evi- 
dence is  not  mine.  I  don't  know  if  that  is 
the  knife  I  was  cut  with,  and  don't  know 
if  that  is  the  knife  I  did  the  cutting  with. 
I  don't  know  who  it  was  crying.  'Oh! 
Oh  I  HelpI'  It  might  have  been  me.  I 
didn't  undress  when  I  was  laying  on  the 
bed.  My  hat  was  on  the  trunk.  I  bad 
on  a  coat.  The  deceased  was  on  top  of 
me,  and  right  over  me,  when  we  fell  at  the 
railroad  track.  I  have  got  the  same  coat 
on  that  I  had  that  night.  I  can't  show 
the  Jury  any  blood-spots  on  it.  I  had  left 
it  at  the  bouse.  I  didn't  have  time  to 
take  my  coat  off  after  the  fight  began.  I 
had  it  off  when  Robinson  came  in.  I  laid 
down  without  it.  If  a  man's  throat  was 
cut  over  me,  in  the  position  that  I  say 
the  deceased  was,  I  don't  know  if  the 
blood  would  fill  my  face  and  eyes,  and  all 
ot  my  upper  clothing.  My  shirt  anr)  face 
bad  no  blood  on  them.  The  blood  was 
on  my  hands  and  on  my  troosera.  I  bad 
been  to  see  Emma  Robinson  8  or  4  times 
during  the  week  of  the  killing.  I  just 
went  to  see  her  to  talk.  I  was  Just  visiting 
around.  I  had  been  at  Mrs.  Burks'  four 
or  five  times." 

Mamie  Robinson,  a  witness  for  the  de- 
fense, testified:  "I  am  eleven  years  old.  I 
was  at  home  the  night  papa  and  Mr. 
Franklin  had  the  fight.  My  papa's  name 
was  William  Robinson.  My  mother's 
name  is  Emma  Robinson.  I  was  in  the 
back  room,  with  mamma.  Mr.  Franklin 
was  in  the  front  room.  Papa  knocked  at 
the  door,  and  woke  me  up.  I  went  with 
mamma  when  she  went  to  the  door  to  let 
papain.  When  papa  came  in,  he  began 
fuBstng  and  fighting  with  -Mr.  Franklin. 
Papa  grabbed  him  around  the  arms,  and 
mamma  carried  us  out  of  the  window  to 
Mrs.  Burks'."  Cross-examined:  "The 
door  had  a  thumb  latch.  When  the  door 
was  latched,  yon  conld  not  open  it  from 
the  outside.  When  mamma  opened  the 
door,  Mr.  Franklin  was  behind  the  dour. 
He  went  behind  it  Just  as  mamma  opened 
it."  (The  witness  here  illustrated  the  po- 
sition of  defendant  behind  the  door  when 
the  same  was  opened,  showing  him  to  oc- 
cupy a  position  where  deceased  could  not 
see  hlni  as  he  entered.)  The  witniiss,  con- 
tinuing, said :  "When  papa  came  In,  Mr. 
Franklin  came  from  behind  the  door,  and 
went  towards  him,  and  then  papa  com- 
menced the  fuss.  Papa  didn't  have  any- 
thing in  his  hands.    He  caught  Mr.  Frank- 
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Un  by  the  shoulder.  Mr.  Franklta  wa'n't 
cut  while  be  was  In  tbe  room.  I  didn't  see 
any  knife  at  all.  I  didn't  see  Mr.  Frank- 
lin  baye  any  knile,  either.  I  know  papa's 
knife.  It  bas  an  Iron  handle.  It  was  an 
IXL  knife;  it  bad  '  IXL'  on  the  blade  and 
the  handle. "  The  knife  heretofore  in  evi- 
dence was  here  shown  tbe  witness,  who 
■aid:  "This  is  not  papa's  knife.  Papa's 
knife  was  mnch  smaller,  and  this  knife  bas 
A  wooden  handle,  and  no  'IXL'  on  It." 
Isaac  Burks,  a  witness  for  the  state,  tes- 
tified :  "  I  knew  deceased.  We  were  work- 
ingr  at  tbe  same  place,— at  Mr.  George's, 
I  know  his  wife.  On  tbe  evening  of  the 
nigbt  he  was  killed,  I  brought  a  message 
from  bin  to  bis  wife,— that  he  would  be 
bome  that  night.  I  delivered  it  to  her, 
and  in  reply  she  said :  'I  know  it;  and,  if 
be  don't  come  home  all  right,  my  sport- 
ing man  will  be  here,  and  do  him  up."* 
Cross-examined:  "I  delivered  this  mes- 
sage to  her  about  6  o'clock  in  the  evening. 
I  then  went  down  town.  I  took  seveml 
drinks  down  town.  I  may  have  gut  a  lit- 
tle full.  I  went  home  to  supper ;  took  a 
pint  of  whisky  home  with  me.  and  took 
another  drink ;  got  my  supper,  and  went 
to  bed  all  right.  Ertima  Robinson  woke 
myself  and  my  wife  up  about  half-past 
two  o'clock.  She  said  Billy  and  Franklin 
were  fighting,  and  wantKl  me  to  go  down 
and  see  about  It.  My  wife  got  up  first, 
and  let  ber  In.  When  I  got  up,  I  lit  tbe 
lamp  and  set  It  down  by  the  clock ;  and  it 
was  hair-past  two.  I  can  tell  the  time, 
and  know  It  was  halt-past  two.  Frank- 
lin had  been  at  my  honae.  I  invited  him. 
He  said  he  was  tired,  and  I  made  up  a  cot 
for  bim ;  and,  when  my  wife  came  home, 
■be  made  him  get  up  and  leave.  She  told 
bim  that  she  did  not  want  him  about  tbe 
place:  that  he  had  tried  to  be  too  familiar 
with  her.  She  hadn't  told  me  so  before, 
but  I  beard  her  tell  him  when  she  made 
him  leave.  I  told  several  persons  next 
morning  what  Emma  Robinson  bad  said 
about  ber  sporting  man  doing  bim  up. 
Mary  Jones,  A.  J.  Smith,  Charley  Moore, 
and  several  more  was  present  when  I  told 
about  It."  Redirect  examination:  "I 
hadn't  taken  a  drink  when  I  delivered 
that  message.  I  had  Jnst  come  home  from 
work,  and  was  going  to  put  up  my  team. 
I  have  known  Robinson  for  fifteen  years. 
I  think  he  was  a  little  taller  than  defend- 
ant. When  Emma  came  to  my  house,  I 
heard  cries  of '  Ub  1  Oh !  Oh  I '  and  I  knew 
It  was  Billy  Robinson's  voice;  and  1  said, 
'There,  that  Is  Billy,  now.'  I  knew  his 
Tolce,  and  I  said  to  Emma, '  This  is  all  for 
your  doings.' " 

We  bave  given  in  full  the  facts  in  this 
case,  for  the  purpose  of  disclosing  two 
omissions  in  the  charge,  viz..  a  charge 
pr^enting  manslaughter  under  a  certain 
state  of  facts,  not  referred  to  in  the  charge 
given,  and  self-defense.  Tbe  killing  uc- 
corred  at  the  house  of  deceased,  about  2 
o'clock  at  night.  There  were  two  rooms 
in  tbe  house.  In  one  slept  the  wife  and 
daughter;  In  tbe  other,  the  defendant  had 
Iain  down  on  the  bed.  Deceased  came 
bome,  and  Immediately  the  flgbt  began. 
The  theory  of  tbe  defense  is  that  the  de- 
fendant was  lying  on  the  bed,  and  ile- 
ccased    msbed    npon    and    stabbed    him 


while  upon  the  bed.  The  defendant  was 
stabbed  In  the  bowels.  The  state  con- 
tends that  the  fight  began  at  tbe  door; 
that  defendant,  when  he  heard  deceased 
knock  at  the  door  to  be  admitted  into  tbe 
house,  concealed  himself  behind  tbe  door, 
and,  when  deceased  entered,  sprang  upon 
him  with  a  kulfe;  that  deceased  fled,  pur- 
sued by  defendant,  to  the  railroad  track, 
and  there  defendant  committed  the  homi- 
cide, by  cutting  deceased's  throat.  All  of 
tbe  testimony  shows  that  deceased  fled 
from  tbe  house,  and  that  defendant  pur- 
sued, striking  him  in  tbe  back  witn  a 
knife,  and  finally,  at  the  railroad  track, 
cut  his  throat,  killing  him  instantly.  Ap- 
pellant swears  that  he  was  stablied  while 
on  the  bed,  and  that  this  was  the  begin- 
ning of  the  fight.  Now,  there  are  some 
undisputable  and  unquestioned  facts:  (1) 
That  at  some  time  in  tbe  fight  the  defend- 
ant received  a  very  dangerous  incised 
wound  in  the  bowels;  (2)  that  he  had 
been  lying  on  the  bed;  (3)  that  there  was 
blood  on  the  bed,— blood  on  tbe  fioor; 
lots  of  it.  Do  not  these  factH  imperatively 
demand  a  charge  to  tbe  effect  that  if  do- 
cease«l  stabbed  defendant  while  the  latter 
was  in  tbe  bod,  and  then  abandoned  tbe 
fight,  and  defendant  pursued  and  killed 
him,  yet,  if  the  Jury  should  believe  that 
tbe  killing  was  the  result  of  passion  pro- 
duced by  tbe  cntting,  then  they  slionld 
find  iiini  guilty  of  manslaughter?  We  do 
not  mean  here  to  prescribe  the  form  for 
such  a  charge.  This  phase  of  the  case 
was  not  presented  to  the  ]nry  by  the 
charge. 

Wo  will  submit  here  some  observations 
upon  thecharge  of  tbe  court  upon  tbe  law 
of  Justifiable  homicide.  The  court 
charged :  **  But  this  perfect  right  of  self- 
defense  can  only  obtain  where  the  party 
resorting  to  It  is  wholly  free  from  blame 
in  the  transaction.  A  perfect  right  of  self- 
defense  can  only  obtain  and  prevail  where 
tbe  party  acted  from  necessity,  and  is 
wholly  free  from  wrong  or  blame  in  occa- 
sioning or  prod  actng  the  necessity  which  re- 
qoired  his  action.  Viewed  from  his  stand- 
point, he  was  himself  violating  no  law, 
or  in  the  act  of  violating  the  law,  and  on 
account  of  his  own  wrong  was  plHced  in 
a  situation  wherein  It  became  necessary 
for  him  to  defend  himself  against  un  at- 
tack made  upon  him,  which  was  superin- 
duced or  created  by  bis  own  wrong. 
Viewing  the  matter  from  his  stand-point, 
then,  the  right  of  self-defense  is  limited. 
In  other  words,  if  one,  by  his  own  wrong- 
ful art,  produces  a  condition  of  things 
wherein  it  becomes  necessary,  for  his  own 
safety,  that  he  should  take  life,  then  the 
law  imputes  to  him  bis  own  wrong  and  its 
consequences,  to  tbe  extent  that  they  may 
be  and  should  be  considered  in  determin- 
ing the  grade  of  tbe  offense,  which,  but  for 
such  acts,  would  never  have  been  occa- 
sioned; and  BBch  a  condition  of  things  is 
termed  an  'imperfect  right  of  self-defense.' 
If  dttfendant  went  to  the  bonseof  deceased 
for  the  purpose  of  killing  the  deceased  or 
doing  him  great  bodily  harm,  and  thereby 
produced  the  occasion  of  the  killing,  the 
homicide  would  be  murder  In  tbe  first  or 
second  degree,  according  to  the  facts  in 
evidence.    If,  on  tbe  other  hand,  the  de- 
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feodant  went  to  the  house  withoat  any 
intent  to  injure  the  decreased,  but  his  pres- 
ence in  said  bouse  was  wronKful,  and  pro- 
duced the  occasion  which  made  it  neces- 
sary to  Itlll  deceased,  to  save  bis  own  life, 
or  to  protect  himselt  from  serious  bodily 
barm,  tben  defendant's  ri^ht  of  selt-de- 
fense  would  be  imperfect,  and  not  afford- 
ing a  complete  justification  of  the  homicide, 
and  the  offense  would  be  manalauRhter. 
Hence,  if  defendant  produced  the  occasion 
in  order  tu  have  a  pretext  for  killing  de- 
ceased or  dolDK  bim  sreat  bodily  harm, 
the  IclllInK  will  be  murder,  no  matter  to 
what  extremity  hemay  have  been  reduced 
In  the  difficulty.  But  it  he  provoked  the 
contest  or  produced  the  occasion  without 
any  felonious  intent,— intendlug,  for  in- 
stance, the  perpetration  of  a  wrong  of  a 
minor  depree,  termed  a  'misdemeanor,' — 
the  final  killing  in  self-defense,  under  such 
a  state  of  facts,  will  be  manslaughter 
only."  8ome  of  these  prupositlons  are 
correct,  and  some  are  not,  because  want- 
ing In  specification.  A  party  may  have 
a  perfect  right  of  self-defense,  though 
he  may  not  be  wholly  free  from  blame  in 
the  transaction  ;  the  question  being,  what 
Is  the  nature  of  the  blame?  If  the  blame 
or  wrong  was  not  intended  to  produce 
the  occasion,  nor  an  act  which  was,  un- 
der the  circumstances,  reasonably  calcu- 
lated to  produce  the  occasion  or  provoke 
the  difficulty,  then  the  right  of  self-defense 
would  be  complete,  though  the  act  may 
not  be  criminal.  But  if  the  act  was  a  vio- 
lation of  the  law,  and  was  reasonably  cal- 
culated to  produce  the  occasion,  then  the 
right  of  self-defense  would  be  abridged. 
But  the  objection  to  the  charge  is  that  it 
is  too  general.  The  wrongful  act  is  not 
named,  and  the  jury  might  believe  certain 
acta  as  wrongful  which  are  not  such  in 
law.  The  defendant  may  have  gone  to 
the  bouse  without  any  intent  to  injure 
bim,  and  yet  his  presence  there  might 
have  been  in  one  sense  wrongful,  but  not 
Illegal,  nor  calculated  to  provoke  the  oc> 
caslon.  This  being  the  case,  bis  right  of 
self-defense  would  not  be  abridged.  The 
charge.  It  is  true,  restricts  the  wrong  to  a 
misdemeanor,  but  the  acts  constituting 
the  misdemeanor  are  not  disclosed.  If  ap- 
pellant was  taken  in  adultery  with  the 
wife  of  deceased,  and  the  deceased  at- 
tempted to  kill  him,  and  defendant  killed 
deceased  to  save  bis  own  life,  under  the 
circumstances  In  this  case,  of  what  of- 
fense, if  any,  would  be  be  guilty?  This 
question  is  not  presented  in  the  record, 
and  we  make  no  answer  thareto.  If  he 
was  at  the  house  of  deceased  for  the  pur- 
pose of  having  carnal  knowledge  of  his 
wife,  and  deceased,  believing  this  to  be  his 
purpose,  attempted  to  kill  him,  and  de- 
fendant killed  deceased  to  save  his  own 
life,  what,  tben,  would  be  his  offense? 
This  supposed  case  presumes  that  defend- 
ant did  not  intend  to  provoke  the  occa- 
sion; was  not  in  the  same  room  with  the 
wife;  was  not  committing  an  oOense 
against  the  Code  of  this  state.  But  the 
theory  of  the  state  is  that  be  had  been 
guilty  of  adultery  by  habitual  intercourse 
with  the  wife.  He  was  in  the  house  of  de- 
fendant under  very  suspicious  circum- 
stances.   His  acts  were  wrongful,  though 


not  illegal.  What  would  be  his  offense, 
under  these  circumstances?  This  ques- 
tion is  very  bard  to  solve;  but  we  believe, 
under  the  above  state  of  case,  he  would  be 
guilty  of  manslaughter.  Upon  what  prin- 
ciple? (1)  Because  his  acts  were  wrong- 
ful, though  not  criminal?  Under  the  cir- 
cumstances, they  were  most  fearfully  cal- 
culated to  produce  the  occasion  or  pro- 
voke the  difficulty,  especially  when  taken 
in  connection  with  the  conduct  of  the 
wife  at  the  time  deceased  knocked  at  and 
entered  the  door.  (2)  The  reasonable  and 
natural  consequence  of  such  conduct  was 
to  provoke  the  difficulty,  and  in  fact  it  did 
provoke  It;  and  defendant  should  be  held 
responsible  for  bis  reckless  and  daring 
acts.  We  presume  the  trial  judge  was  re- 
ferring to  this  conduct  of  defendant  in  the 
first  paragraph  of  charge  3.  If  so,  the  acts 
and  conduct  of  the  defendant  should  have 
been  hypothetlcally  presented  to  the  Jury. 
This  was  rendei-ed  more  essential  by  the 
testimony  of  the  defendant  and  the  wife. 
They  both  deny  any  criminal  act.  She 
testifies  that  the  defendant  came  to  iier 
bouse  about  5  o'clock  in  the  evening ;  said 
he  wanted  a  place  to  board:  said  he  was 
tired,  and  wanted  a  place  to  stay.  She 
said:  "You  must  see  my  husband.  He 
will  be  at  home  this  evening,  and  you 
can  see  him  about  sleeping  here."  Defend- 
ant was  asleep  in  the  front  room.  His 
conduct  towards  her  was  all  right.  He 
was  not  undressed  when  she  lay  down. 
She  was  in  the  back  room  with  the 
children.  He  was  in  the  front  room.  Let 
us  suppose  that  defendant  was  at  the 
bouse  simply  for  the  purpose  of  securing 
some  place  to  sleep  that  night,  and,  by 
permission  of  the  wile  of  deceased,  he  had 
lain  down  on  the  bed  in  the  front  room  to 
await  thecomingof  the  husband.  While 
such  conduct  may  have  been  imprudent, 
still  he  would  not  have  been  guilty  of  even 
a  moral  offense  or  wrong:  and  if  as- 
saulted by  deceeised  while  on  the  bed,  and, 
to  save  his  own  life,  he  killed  deceased,  he 
would  have  been  Justified.  This  phase  of 
the  case  was  not  presented  to  the  jury, 
though  called  to  the  attention  of  tbe 
court  by  counsel  for  defendant.  We  are  of 
opinion  that  Judgment  should  be  reversed 
and  tbe  cause  remanded,  for  the  errors 
and  omissions  In  the  charge  noticed 
above.  Reversed  and  remanded.  All 
Judges  present  and  concurring. 


OILI.B8PIK,  Tax  Collector,  v.  Gulf,  G.  &  S. 
F.  Rt.  Co. 

{Supreme  Court  of  Texas.  Feb.  2,  1892.) 
Taxatjon— Salb  fob  Nos-Patmbxt — luacNCTios. 
In  an  action  by  a  railroad  company  to  re- 
strain a  tax  collector  from  soiling  certain  prop- 
erty to  satisfy  taxes  of  a  certain  year,  alleged  to 
be  unpaid,  the  answer  averred  that  the  "propor- 
tionate amoant  of  plaintiff's  rolling  stock"  had 
not  been  entered  on  the  assessment  rolls,  and 
that  the  recital  in  the  receipt  held  by  plaintiff, 
that  the  taxes  on  the  rolling  stock  had  been  paid, 
was  a  mistake.  The  evidence  showed  that  plain- 
tiff rendered  to  tbe  assessor  in  the  proper  form  a 
list  of  Its  property  subject  to  taxation  in  the 
county  for  that  jear;  that  this  rendition,  except- 
ing the  valuation  of  certain  lands,  was  accepted 
by  the  count;  board  of  equalization;  that  the  list 
oontaioed  two  items,  tbe  second  of  which  showed 
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the  valuation  of  the  "railway  and  appnrtenances ; " 
that,  attaohed  to  this  list,  was  a  slip,  showing 
the  different  pieces  of  property  constituting  the 
second  item,  among  which  Was  a  valuation  of  the 
"proportionate  amount  of  rolling  stock  furnished 
hj  the  comptroller. "  The  receipt  of  the  assessor 
was  also  put  in  evidence,  showing  the  payment 
by  plaintiff  of  its  state  and  coanty  taxes  for  that 
jear,  and  stating  that  a  specified  snm  was  for 
the  "proportionate  amount  of  rolling  stock. " 
Held,  that  the  evidence  plainly  showed  that  the 
taxes  on  "the  proportionate  amount  of  rolling 
stock"  had  been  paid. 

ComrolfwIonerB'declBion.  Section  A.  Ap- 
peal from  district  court,  Dallas  county. 

Action  by  the  Golf,  Colorado  &  JSnnta 
Fe  Hallway  Company  aKalnst  C.  B.  Gilles- 
pie, tax  collector.  Judgment  for  plain- 
tiff.   Defendant  appeals.    Afflrnied. 

Word  A  Reeves,  for  appellant.  J.  W. 
Terrs  and  Alexnuder  &  Clark,  tor  appellee. 

HoBBT,  P.  J.  This  was  an  injunction 
salt,  brought  by  the  appellee  in  the  dis- 
trict court  of  Dallas  county,  on  Mny  8, 
1888,  against  the  appellant,  C.  B.  Gillespie, 
the  ta^m  collector  of  said  county,  to  re- 
strain the  hitter  from  sellloK  a  steam 
shovel  and  engine  and  other  attachments, 
belonging  to  a  certain  car,  described  in  the 
petition,  and  levied  on  by  said  Olllespie 
for  the  purpose  of  enforcing  the  payment 
of  certain  taxes,  claimed  to  be  due  from 
the  appellee  to  the  state  and  coanty  on  its 
rolling  stock  tor  the  year  1887.  The  peti- 
tion set  forth  that  appellee  had  rendered 
a  complete  list,  etc.,  of  all  of  Its  taxable 
property  in  said  county  for  the  year  1887, 
iDClading  its  proportionate  amount  of 
rolling  stock,  as  estimated  by  the  comp- 
troller tor  the  assessor  of  said  county; 
that  this  rendition  was  accepted  by  the 
board  of  equalisation  of  said  county, 
except  f  9,000  for  certain  lands.  In  his  an- 
swer, filed  May  11,  1881),  in  addition  to 
a  general  denial,  appellant  alleged  that 
be  bad  executed  the  receipt  as  averred  by 
appellee,  bat  that  at  the  time  of  its  execu- 
tion be  thought  that  the  proportionate 
amoont  of  appellee's  rolling  stock  bad 
been  entered  on  the  rolls;  that  the  rolling 
stock  had  not  been  entered  on  the  rolls 
for  1887,  and  that  the  recital  in  said  re- 
ceipt that  the  taxes  on  the  rolling  stock 
bad  been  paid  was  a  mistake;  that  the 
Bom  paid  by  appellee— the  amount  men- 
tioned In  said  receipt — was  the  amount 
sbown  by  the  rolls  to  be  due  on  the  prop- 
erty entered  thereon,  and  the  rolling 
stock  was  not  entered  thereon.  Tbecause 
was  tried  by  the  court,  and  Judgment  was 
rendered  for  appellee  perpetually  enjoining 
appellant  from  the  collection  of  said 
taxes.  Motion  for  new  trial  having  been 
overruled,  appellant  appealed  from  the 
jadgment. 

The  aRsignment  of  error  is,  in  snh- 
stanre.  tbat  the  verdict  and  Judgment  Is 
not  Bopported  by  the  testimony,  because 
It  does  not  appear  that  appellee's  rolling 
stock  was  rendered  for  taxation  for  the 
year  18S7.  and  the  taxes  thereun  for  that 
year  paid  by  appellee.  The  evidence  In 
the  case  shows  that  appellee  rendered  in 
proper  form,  under  the  act  of  the  nine- 
teeotb  l^slatnre,  a  list  of  its  property 
Bobjeet  to  taxation  In  Dallas  county,  for 
the  year  1887,  to  the  assessor  of  said  coun- 


ty. This  list  contained  on  one  side  a 
classification  of  the  property  under  two 
Items;  "item  1"  embracing  "all  lands  and 
town-lots  in  the  county,  exclusive  of  the. 
right  of  way  and  depot  gronnde,  described 
on  the  reverse  side, "  which  amounted  to. 
In  the  aggregate,  f58,l92.  Item  2  con- 
tained 48  and  a  fraction  miles  of  railroad  In 
the  county,  including  right  of  way,  depot 
grounds,  and  depot  superstructure,  and 
fixtures  of  every  kind  used  In  operating 
said  road,  at  $7,582  per  mile,  aggregating 
$819,8(14.  A  recapitulation  of  these  items 
appeared  in  a  condensed  form,  as  follows: 
"Item  1:  Land,  $24,792.00;  town-lotH, 
$88,400.00.  Item  2:  Railway  &  appurte- 
nances, $319,8e4  00.  Total  valuation, 
$887,056.50."  Accompanying  this  list, 
which  was  sent  by  express  to  the  assessor 
of  Dallas  county  by  uppfllee,  there  was  a 
slip  attached,  showing  the  different  pieces 
of  property  constituting  "item  2,"  and 
aggregating  the  same  amount,  $319,S64. 
Among  these  was  the  following:  "Pro- 
portionate amount  of  rolling  stock  fur- 
nLshed  by  the  comptroller,  $39,990."  This 
was  sent  by  appellee  to  the  assessor,  who, 
on  July  20, 1887^  advised  the  former  by 
letter  that  the  list  rendered  had  been  ac- 
cepted and  approved  by  the  board  of 
equalization,  with  the  exception  of  an  in- 
crease of  $9,000  in  the  Gi^Bby  laud,  mak- 
ing the  total  of  appellee's  asHPssment 
$-3X7,566.50,  on  which  the  rate  of  taxation 
was  87%  cents  on  the  hundred.  The  re- 
ceipt of  the  asseiisor  was  also  Introduced 
in  evidence,  dated  January  12,  1888,  show- 
ing the  payment  by  appellee  of  Its  state 
and  county  tax  for  the  year  1887,  amount- 
ing to  $3,3H5.77,  specifying  on  its  face  that 
$319,870  of  that  sum  was  for  "the  propor- 
tionate amount  of  rolling  stock.  "  It  fur- 
ther appears  from  the  evldencethatthe as- 
sessor's rolls  tor  18S7,  compiled  by  that 
officer,  failed  to  show  in  the  column  for 
the  "proportlonateamt.  of  rolling  stock  in 
county  "any  valuation.  Butlnthecolumn 
relating  to  and  including  the  number  of 
miles  of  road  and  appurtenances,  the 
amount  before  stated  under"iteiu  2"of  ap- 
pellee's rendition,  of  $319,870,  was  set  forth, 
in  which  ainountis  embraced  the  valuation 
of  the  "rolling  stock"  contained  on  the 
"slip"  before  referred  to,  and  which  was 
fixed  by  the  comptroller  at  $39,990.  This 
amount  not  appearing  on  the  roll,  as 
made  by  the  assessor's  deputy,  in  the 
column  for  that  purpose,  the  assessor  noti- 
fied appellee  that  It  was  left  off  of  the  rolls 
by  mistake;  that  the  original  llntof  appel- 
lee's rolling  stock  for  1887  had  been  lost  In 
his  office;  and  that  It  was  his  duty  to  as- 
sess it  on  the  back  assessment  roll  for  1887. 
A  further  recital  of  the  evidence  we  think 
would  be  useless.  There  can  be  no  doubt 
that  the  proof  plainly  shows  that  the  ap- 
pellee both  rendered  for  assessnient  and 
paid  the  taxes  on  the  "proportionate 
amount  of  rolling  stock"  furnished  by  the 
comptroller  for  Dallas  county.  The  testi- 
mony of  the  appellant  nowhere  contro- 
verts the  fact  tbat  this  tax  waspaid.  His 
testimony  goes  only  to  this  extent:  that 
he  "signed  the  receipt  for  the  taxes  with- 
out noticing  that  the  rolling  stock  was 
not  on  the  rolls."  It  was  not  literally  on 
the  rolls,  but  It  ia  manliest  that  it  was 
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«mbraced  In  tbe  $819,870.  under  the  claasl- 
ncatlon  of  "railway  and  appurtenances." 
It  was  also  included  in  the  assregate  as- 
sessment of  the  property  of  appellee, 
which  wasestimatedat$887,066.60. and  ap- 
proved by  the  board  of  equalisation.  The 
mere  circnmatance  that  the  "  proportion- 
ate amunnt  of  rolling  stock"  was  as- 
Bessed  nnder  a  general  name  or  classifica- 
tion should  afford  no  ground  for  requlr* 
ingthe  payment  a  second  time  ol  the  same 
tax  for  the  same  year.  There  was  no  de- 
murrer to  the  petition,  and  no  other  ques- 
tion Is  properly  presented  for  our  decision 
oxcept  the  sufficiency  of  the  testimony  to 
support  the  decree  of  the  court.  That  It 
abundantly  sustains  the  jndgment  we  do 
not  doubt.  TVe  think  the  Jndgment 
Should  be  affirmed. 

Peb  Ccbiam.    Affirmed,  as  per  opinion 
of  commission  of  appeahi. 


Johnson  et  a/.  ▼.  Chbrokbb  Land  & 

I  BON  Co. 
(Swpreme  Court  of  Texas.  Nor.  97, 1891.) 
Brbach  or  CoNTKACT— 8PBA;)LiTiys  Damaobb. 
The  petitioa,  in  an  action  for  breach  of  s 
contract,  whereby  plaintifTs  were  to  be  defend- 
ant's agents  for  the  period  of  two  years  for  the 
sale  of  its  lands,  for  which  they  were  to  rereive 
5  per  cent,  commissions  on  sales  made,  alleged 
that  tbeir  profits  on  lands  which  tbey  had  con- 
tracted to  sell  would  have  amounted  to  $3,000,  had 
they  been  permitted  to  perfect  the  sales  thereof. 
It  also  alleged  that  during  tbe  time  for  which 
the  contract  was  to  run  they  would  have  sold 
many  million  dollars'  wortb  of  land,  on  which 
their  profit  would  have  amounted  to  185,000. 
Held,  that  bat  for  the  former  allegation  the  pe- 
tition would  have  been  subject  to  general  de- 
murrer, the  latter  allegation  being  merely  of 
speculative  damages. 

Appeal  from  district  court,  Cberoisee 
«ounty ;  Jambs  I.  Pbbkins,  Judge. 

Action  by  Johnson,  Reaves  &  Johnson 
against  tlie  Cherokee  Land  &  Iron  Com- 
pany for  breach  of  a  contract  of  agency. 
Judgment  for  defendant,  and  plaintiffs 
appeal.    Reversed. 

M.  J.  Whttmaa,  T.  M.  Butler,  John  M. 
Dunesta,  and  H.  B.  Miirah,  for  appellants. 
Gregg  <f  Morria,  tor  appellee. 

Henbt,  J.  This  suit  was  brought  by 
tbe  appellants.  Their  petition  sets  out 
their  cause  of  action  substantially  as  fol- 
lows: "That  heretofore,  on  the  2d  day  of 
November.  1888,  plaintlffa  and  defendant 
entered  into  a  contract  in  writing,  by  the 
terms  of  which  defendant  appointed  plain- 
tiffs Uh  agents  to  solicit,  sell,  and  con- 
tract for  tbe  sale  of  real  estate  belonging 
to  the  defendant,  situated  at  New  Bir^ 
mingham,  Cherokee  county.  Tex. :  that  the 
plaint.IffH  ai;reed  to  solicit,  sell,  and  con- 
tract for  tbe  sale  of  the  lands  above  men- 
tioned, and  to'  refer  purchasers  to  said 
company  for  the  sale  of  said  lands;  that 
said  contract  was  tor  tbe  period  of  two 
years,  and  that.  In  consideration  of  tbe 
services  to  be  rendered  by  plaintiffs,  the 
defendant  company  agreed  to  pay  them 
five  per  cent,  coramimions  on  the  sales 
made,  directly  or  Indirectly,  through  their 
agrency :  and  it  was  expressly  agreed  that 
every  person  introduced  to  said  company 


by  plaintiffs,  who  should  purchase  any  of 
the  property  above  mentioned  witbin 
twenty  days  from,  the  date  of  such  intro- 
duction, should  be  deemed  a  customer  of 
plalntltta,  and,  when  such  person  bad  pur- 
chased property,  plaintitts  would  be  en- 
titled to  the  commissions  for  the  same  in 
like  manner  as  if  the  pnrcbase  had  been 
made  directly  by  them  from  plaintitts; 
that  plaintiffs,  after  the  making  of  said 
contract,  entered  at  once  in  good  faltb 
upon  the  carrying  out  of  tbe  terms  of  tbe 
same;  that  tor  this  purpose  tbey  estab- 
lished an  office  at  the  town  of  Rusk, 
Cherokee  county,  Tex. ;  that  tbey  rented  a 
bouse  for  this  purpose,  and  that  tbey  ren  ted 
the  same  for  tbe  period  of  ——  months, 
and  that  they  agreed  and  contracted  to 
pay  tor  said  boose  for  said  time  ten  dol- 
lars per  month ;  that  they  bought  all  nec- 
essary furniture  and  stationery  for  the  fit- 
ting up  of  a  first-class  real-estate  office; 
that  they  paid  for  said  furniture,  etc.,  the 
sum  of  9100;  that  defendant  did  not  keep 
its  contract  as  it  had  agreed  to  do.  but 
on  the  24th  day  of  December,  1818,  it  re- 
pudiated said  contract,  and  refused  to 
permit  plaintiffs  to  further  carry  out  tbe 
same;  that,  by  reason  of  tbe  breach  of 
said  contract  by  tbe  defendant,  plaintitts 
bave  lost  tbe  rents  of  said  house,  they  t>e- 
ing  unable  since  that  time  to  rent  the 
same;  that  their  business  has  been  broken 
up;  that  their  furniture  and  stationery 
bad  been  rendered  worthless  and  of  no 
valne;  that  at  the  time  said  contract  was 
made,  defendant  bad  bought  large  quanti- 
ties of  lands  In  and  near  the  town  of  New 
Birmingham,  Cherokee  county,  Tex.; 
that  it  had  laid  out  said  town  of  New 
Birmingham  upon  said  land:  that  tbey 
had  divided  the  same  into  lots,  blocks, 
streets,  avenues,  alleys,  parks,  hotel  re- 
serves, furnace  reserves,  and  other  re- 
serves too  numerous  to  mention,  as  ap- 
pears from  a  map  of  said  New  Birming- 
ham made  under  the  supervision  of  detaod- 
ant,  which  is  hereto  attached,  marked 
'  Exhibit  A,'  and  made  a  part  of  this  peti- 
tion; that  they  had  and  were  then  con- 
structing streets  and  beautifying  the 
ground ;  that  said  town  of  New  Birming- 
ham is  situated  in  the  midst  of  extensive 
iron  beds:  that  large  fnrnaces  were  being 
constructed  in  said  town;  that  manafac- 
torles  of  all  kinds  were  in  contemplation, 
and  then  and  there  being  constructed; 
that  large  numbers  of  people  were  daily 
going  to  said  town  for  the  purpose  of 
buying  property  therein ;  that  all  of  said 
property  was  suitable  and  desirable  for 
the  construction  of  residences  thereon, 
and  the  erection  of  business  bouses  and 
manufactories;  that  said  town  had  been 
extensively  advertised  throughout  the 
length  and  breadth  oftheconntry.  and  that 
the  advantages  there  offered  to  inveetors 
were  extensively  known;  that  plaintiffs, 
during  the  time  they  acted  as  agents  for 
defendant,  sold  large  quantities  of  lands, 
from  which  they  derived  much  pecuniary 
profit,  in  the  way  of  commissions,  etc., 
amounting  to  the  sum  of  six  hundred  dol- 
lars; that  at  tbe  time  of  the  breach  ot 
said  contract  by  defendant,  plaintiffs 
were  negotiating  for  the  sale  of  other  and 
larger  quantities  of  said  land;  that  their 
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proflta  upon  the  lands  which  they  bad 
contracted  to  pell  would  have  amonuted 
to  the  SDm  of  $2,U00,  had  tbey  been  permit- 
ted to  perfect  tbe  Male  thereof;  tbat  tbey 
would  have  sold  many  million  dollars' 
worth  of  property  during  the  time  said 
contract  was  to  run;  tbat  their  profits 
would  have  amounted  to  tbe  aam  of  925,- 
000;  tbat,  by  reason  ot  tbe  breach  of  said 
contract,  they  were  deprived  of  the  profits 
which  they  otherwise  would  have  made 
from  the  sale  of  the  land  which  they  bad 
already  contracted  to  sell,  and  were  also 
deprived  of  tbe  profits  upon  the  sale  of 
the  land  which  tbey  otherwise  could  and 
would  have  sold  daring  the  two  years; 
that,  by  reason  ot-  tbe  breach  of  said  con- 
tract, they  have  been  damaKed  in  the  sum 
of  thirty  tbottsand  dollars. "  Tbe  defend- 
ant filed  a  general  demurrer,  and  specified 
grrounds  of  demurrer  as  follows:  (1) 
"That  the  petition  showed  that  defend- 
ant had  paid  plaintiffs  all  that  it  owed 
them  as  commissions."  (2)  "That  the 
damages  sued  for  are  unliquidated,  and 
merely  speculative.  (8)  "That  tbe  peti- 
tion shows  that  plaintiffs  bad  been  dis- 
charged as  the  agents  ot  defendant." 
Tbe  Judgment  shows  tbat  the"  exceptions  " 
were  sustained,  and  tbat,  upon  plaintiffs 
declining  to  amend,  their  cause  was  dis- 
missed. 

The  allegation  tbat  plaintiftto'  profits 
"upon  the  lands  which  they  contracted  to 
■ell  would  hare  amounted  to  the  sum  ot 
two  thousand  dollars,  bad  they  been  per- 
mitted to  perfect  the  sale  thereof,"  kept 
tbe  petition  from  being  subject  to  the  gen- 
eral demurrer.  If  tbat  allegation  had 
b«en  excepted  to  because  of  its  want  ot 
particularity,  tbe  exception  should  have 
been  sustained,  and  the  plaintiffs  should 
bave  then  been  allowed  to  amend  it,  and 
specify  the  particular  transactions  out 
of  wbicb  such  damages  resulted.  Even 
H  the  grounds  of  exception  stated  could 
properly  be  termed  "special  exceptions," 
none  of  them  relate  to  this  part  of  the 
pleading. 

Tbe  other  allegations,  In  regard  to  un- 
earned profits  rraulting  from  the  alleged 
breach  of  contract,  were,  we  think, 
reached  by  tbe  general  demurrer.  In  Par^ 
sons  on  Contracts  it  Is  said  that,  "in  an 
action  for  a  breach  of  contract,  the  loss  of 
gains  which  were  certain,  and  would  nat- 
urally have  resulted  from  an  execution  of 
the  contract,  may  be  recovered."  Vol- 
ume 1,  p.  IM.  And  see  1  Kuth.  Dam.  108; 
Wo«>d8'  Mayne,  Dam.  86.  In  tbe  case  of 
Hope  v.  Alley,  9  Tex.  SM.  this  court,  upon 
tbe  subject  of  tbe  right  to  recover,  as 
damages,  future  profits  resulting  from  a 
breach  of  contract,  and  when  the  offer 
was  to  prove  the  value  of  cotton  pro- 
duced dnringtbeyear  forwhich  slaves  had 
been  contracted  for,  but  not  delivered, 
■aid:  "There  does  not  appear  to  have 
been  any  evidence  of  the  special  loss  sus- 
tained by  tbe  plain  tiff,  excepting  an  effort 
to  prove  tbe  value  of  cotton  tbat  year, 
which  was  ruled  out  by  tbe  court.  We 
do  not  believe  tbat  the  court  erred  Id  rul- 
ing out  such  evidence  uuder  the  allega- 
tions in  the  petition.  The  probable  loss  of 
such  profits  from  the  cotton  crop  was  too 
remote,  and  depended    upon   too   many 


contingencies,  and  was  too  speculative  In 
its  character,  to  have  anthf)rlzed  its  re- 
ception as  evidence  of  any  specific  and  cer- 
tain loss.  The  loss  should  be  certain; 
such  as  the  value  of  his  preparation  for 
tbe  crop  in  anticipation  of  the  labor  of  the 
twoslaves.if  each  had  been  proven,  would 
have  been."  Tbe  lodgment  Is  reversed, 
and  tbe  cause  is  remanded. 


MiRBOCRI  PAa  Rt.  Co.  V.  Hbatb. 
(Supreme  Court  o/  Teaea*.    Deo.  1, 1891.) 

IdTB-STOOK  SHIPMBNTS— iNniRIBS— KtIDENOS. 

A  calf,  shipped  by  way  of  defendant  rail- 
road company,  died  some  10  days  after  its  delivery 
to  plaintiff.  There  was  no  evidence  that  it  was 
injured  while  in  defendant's  possession,  or  that 
there  was  any  fallm:«  or  neglect  in  feeding, 
watering,  and  oaring  for  it  It  was  sick  when 
delirered  to  plaintiff,  and  there  was  evidence  that 
It  was  also  sick  when  delivered  to  defendant,  and 
there  was  nothing  to  show  that  its  siulcness  was 
not  caused  by  natural  causes.  There  was  also 
evidenoe  tliat  when  found  dead  it  was  in  the 
horses'  stall,  and  showed  broisee  which  it  had  not 
had  before.  Held,  that  the  evidenoe  would  not 
support  a  judgment  for  Dlaintifl. 

Commlssionprs' decision.  tiectionB.  Ap* 
peal  from  diatrict'  court.  Camp  county; 
John  L.  Shbppard,  Judge. 

Action  by  R.  H.  Heatb  against  tbe  Mis- 
souri Pacific  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

At.  L.  Monis,  for  appellant. 

FiBBRR,  J.  Suit  by  R.  H.  Heath,  appel- 
lee, against  the  Missouri  Pacific  Railway 
Company,  appellant,  for  one  Holstein  bull 
calf,  valued  at  $150,  charged  to  have  been 
Injured  by  appellant  in  June,  1888,  while 
being  shipped  from  Hhreveport,  lia.,  via 
Jefferson,  Tex.,  over  the  Texas  &  Pacific 
Railway  and  appellant's  railway  to  Pitts- 
burgh, Tex.,  from  wbicb  injuries  it  died  a 
few  duys  after  it  was  delivered  to  appel- 
lee at  Pittsburgh,  Tex.  Suit  also  for  ex- 
cessive frelgbt  charges  on  same, — $15,— 
and  on  another  yearling,  shipped  over 
same  railways,  and  'rom  and  to  same 
places,  In  January,  1888,— $15,— making  in 
all  sued  for  $180.  Judgment  was  rendered 
against  appellant  for  $160  and  Interest  at 
8  per  cent,  per  annum. 

The  evidence  shows  that  the  calf  was 
delivered  at  Shreveport,  La.,  to  the  Tex- 
as &  Pacific  Railway  Company  for  ship- 
ment to  Pittsburgh,  "Tex.  There  is  a  con- 
flict in  the  BAidence  as  to  the  condition  of 
the  calf  when  delivered  to  the  Texas  ft 
Pacific  Railway  Company  at  Shreveport. 
The  party  who  delivered  It  to  the  railway 
company  testifies  that  it  was  apparently 
in  good  health,  and  the  stock-yard  men 
and  railway  agent  testify  that  it  looked 
like  it  was  sick,  and  was  in  bad  condition. 
The  evidence  does  not  inform  us  of  the 
exact  time  when  the  calf  was  delivered  to 
appellant,  but  it  was  after  tbe  calf  left 
Shreveport  on  the  Texas  &  Pacific  Rail- 
way. Tbe  evidence  showing  the  condi- 
tion of  tbe  calf  fixes  with  reasonable  cer- 
tainty that  it  was  sick  when  it  came  into 
the  possession  of  appellant.  The  evidence 
fails  to  show  tbat  any  injury  was  inflicted 
on  tbe  calf  when  in  possession  of  appel- 
lant, or  that  it  fulled  and  neglected  to  feed 
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and  water  and  to  care  (cir  It  in  a  proper 
manner.  It  is  uncertain  wbat  canaed  the 
deatb  ol  tlie  animal.  At  tlie  time  it  was 
delivered  to  appellee  it  was  weak  and  ap- 
peared to  be  Blck.  It  lived  several  days 
after  it  was  delivered  to  appellee.  The 
evening  before  Its  deatb  It  was  apparent- 
ly better,  eatinx  tbe  flowers  and  sbnib- 
b«»ry  In  appellee's  yard.  On  tbis  evening 
appellee  instructed  one  Manuel  Anderson, 
an  employe  in  appellee's  service,  to  pat 
the  calf  in  a  stall  in  the  lot.  Appellee  tes- 
tifies that  next  momlnt;  tbe  calf  was 
found  dead  In  the  stall,  with  one  or  two 
bruises  on  its  shoulder,  with  tbe  hair 
scraped  oO.  He  thought  it  was  done  oy 
the  calf  falliOE  against  a  trough  or  rorner 
of  the  stall.  Tbe  door  of  the  stall  was 
open  when  be  saw  the  calf.  Manuel  An* 
dersoD  testified  that  the  calf  lived  10  or  12 
days  after  it  was  delivered  to  appellee, 
and  that  it  continued  to  improve;  that 
the  night  it  died  he  carried  it  tu  the  lot, 
and  put  it  in  wltli  the  other  stock  horses 
and  cattle,  and  the  next  morning  hefound 
it  down  in  the  borses'  stall,  badly. bruised 
on  the  shoulder  and  back,  and  it  seemed 
to  have  been  kicked  and  trampled  on.  The 
evidence  shows  thatthecalf  badnobrnises 
on  it  when  delivered  to  appellee.  It  is 
impossible  from  the  evidence  to  determine 
if  tbe  calf  ditfd  from  tbe  effect  ol  the  inju- 
ries that  occasioned  the  bruises  received 
when  in  possession  of  appellee,  or  whether 
it  died  from  tbe  effects  of  tbe  weak  and 
sick  condition  it  was  in  when  received  by 
appellee.  There  is  nothing  in  tbe  evidence 
to  show  that  this  sickness,  if  It  caused  the 
deatb  of  tbe  calf,  was  not  occasioned  by 
natural  causes.  We  think  the  evidence 
Insufflclent  to  support  tbe  Judgment.  We 
report  tbe  case  for  reremal. 

Stayton.  C.  J.  Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Texas  *  P.  Rt.  Co.  v.  Whitr. 

(Supreme  Court  of  Texas.    Deo.  15, 1801.) 

RAiutoAD   Companies  —  Liabilitibs   atteb   Dm- 

CKAKOS  OF  RbCSITEII — DeFEOTITB   APPLIANCES. 

,  1.  In  an  action  afptlDst  a  railroad  company  for 
personal  InJurieH  It  appeared  that  plaintiff  was 
employed  by  a  receiver  of  the  road ;  that  durinv 
the  receivership  the  net  earnings  were  expended 
Id  improvements  of  the  road,  and,  when  the  re- 
ceiver was  discharged,  all  the  property,  together 
with  the  improvements,  was  delivered  back  to 
the  company  without  sale.  Held,  that  the  rail- 
road was  liable  for  the  injury  ocourring  during 
the  receivership. 

3.  Id  an  action  by  a  brakomaa  for  personal 
injuries,  the  evidence  disclosed  that  plaintiff  was 
injured  by  his  foot  being  caught  by  a  brake- 
beam,  which  hung  but  three  inches  above  the 
rails;  that  it  was  usual  for  brake- beams  to  hang 
six  inches  above  the  rails,  and,  if  the  one  in 
question  had  so  hung,  plaintiff's  foot  would  rot 
have  been  caught.  JSeld,  that  the  evidence  suffi- 
ciently showed  a  defect  in  the  brake-beam  to  en- 
title plaintiff  to  recover. 

Oomralssloners*  decision.  Section  B. 
Appeal  from  district  court,  Harrison  coun- 
ty; A.  J.  Booty,  Judge. 

Action  fur  personal  injuries  by  Ben 
White  against  the  Texas  &  Pacific  Rail- 
way Company.  Plaintiff  had  Judgment, 
and  defendant  appeals.    Affirmed. 


F.  E.  Pnnderfraat,  lor  uppeWant.  Pope, 
Wilson  &  Lane,  for  appellee. 

FiBBBR,  J.  Plaintiff.  Ben  White,  was  in- 
jured on  October  7,  1888.  while  coupling 
cars,  be  being  then  in  tbe  employ  of  John 
C.  Brown,  receiver  of  tbe  Texas  &  Pacific 
Railway.  Brown  was  discharged  as  re- 
ceiver, and  plaintiff  prosecuted  suit 
against  the  railway  company.  Tbe  rail- 
way company  claimed  that  it  was  not  lia- 
ble for  the  injury,  becausp  the  road  was 
operated  by  Brown,  as  receiver,  at  tbe 
time  plaintiff  was  injured,  and  they  took 
tbe  property  from  tbe  receiver  chargeable 
only  with  tbe  payments  of  such  debts  us 
may  be  charged  against  It  by  the  court 
appointing  tbe  receiver.  This  plea  was 
under  oath.  Tbey  further  claim  that 
there  was  no  defect  In  tbe  car  that  caused 
the  injury  to  the  plaintiff.  Verdict  and 
Judgment  was  rendered  in  favor  of  appel- 
lee against  appellant  for  93,500.  Appel- 
lant requested  tbe  court  to  charge  the 
Jury  to  the  etiect  that  plalntiH  could  not 
recover,  because  at  the  time  of  injury  the 
railway  was  operated  by  John  0.  Brown, 
as  receiver,  and  not  by  the  railway  com- 
pany. The  refusal  to  give  this  cbanre  is 
assigned  as  error.  Tbe  evidence  shows 
that  something  over  92,000,000  of  tbe  net 
earning^s  of  the  railroad,  made  during  tbe 
receiversblp,  was  expended  in  the  better- 
ment and  improvement  of  tbe  property 
of  tbe  railway  during  the  receiversblp. 
John  C.  Brown  was  discharged  as  receiv- 
er, and  tbe  property  of  tbe  railway  com- 
pany, together  with  all  tbe  Improvements 
and  betterments  made  duringtbe  receiver- 
ship, were  delivered  back  In  the  possession 
of  appellant  witbont  sale.  Tbese  facts 
give  tbe  appellee  a  cauw  of  action  against 
appellant.  Tbe  point  baa  been  directly 
decided  against  the  contention  of  appel- 
lant. Railway  Co.  ▼.  Johnson,  76  Tex. 
421,  13  S.  W.  Rep.  463. 

The  third  assignment  of  errors  ques- 
tions the  sufficiency  of  the  evidence  enti- 
tlipg  the  plaintiff  to  recover:  "Because 
there  was  'no  evidence  that  the  brake- 
beam  was  defective,  but  tbat  it  was 
shown  to  be  three  incbes  high,  and  this 
Is  not  shown  to  have  been  a  defect  under 
the  law."  The  evidence  on  this  point  is 
that  the  appellee' was  a  brakeman  on  tbe 
train  iind  that  he  went  In  between  tbe 
tender  and  tbe  cars  in  order  to  nneouple 
the  cars  and  had  succeeded  In  doing  ho. 
and  tnmed  to  go  out,  and  Just  as  he  did 
so  the  brake-beam  on  the  tender  caught 
bis  rigbt  loot,  and  threw  him  down,  and 
pushed  him  ahead  of  It,  thereby  Injuring 
htm.  The  brake-beam  by  which  he  was 
hurt  was  too  low.  It  liung  about  tliree 
Inches  above  the  rails,  and  it  should  have 
hung  ebout  six  incbes  above  the  rails. 
The  brake-shoe  on  the  brake-beam 
dragged  the  rails.  If  the  brake-beam  bad 
not  been  as  low  as  it  was  he  would  not 
have  been  hurt.  Brake-beams  usually 
bang  about  six  Inches  above  the  rails.  If 
the  brake-beam  had  bung  as  they  usu- 
ally hang,  it  could  not  have  caught  his 
foot,  and  he  would  not  have  been  Injured. 
Thu  brake-beam  was  unsafe  and  danger- 
ous to  a  person  in  coupling  and  nncoup- 
llngcars  hecaose  it  hnng  too  low.    We 
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think  this  evidence  BhowB  that  It  wan  a 
defect  In  the  brake-beaiu  to  huneafllow 
as  this  one  did,  and  that  this  defect  in  the 
bralte-beaiD  rendered  It  dan^rons  to 
hrakemen  in  couplinK  and  uneouplingcarB 
to  and  from  the  tender,  and  that  this  de- 
lect occatiloned  tlie  injuries  to  ai>pellee. 
We  report  the  case  for  afflrniance. 

Statton,  C.  J.    Affirmed, as  per  opinion 
of  comnil88ion  of  appeals. 


Ftii.LitR  V.  Onbal  et  a/.i 

(Supreme  Court  of  Texas.    Sea  1, 1891.) 

LmiTATioN  or  Actions— AppotNTMiiKT  or  Bro- 

STITtlTB   TitUBTBE— EXBCUTIOM  0»  TbDBT  — COK- 
TRIBCTOBT  NsOLIGBNCE. 

1.  Where  a  debt  secured  by  a  deed  of  trust 
is  barrea  bv  limitation,  and  the  trustee  refused 
to  exercise  nis  power  of  sale,  a  plea  of  limitation 
is  a  good  defense  to  a  suit  to  appoint  a  substitute 
trustee. 

2.  Where  a  deed  of  land  executed  by  a  trus- 
tee, to  whom  the  land  had  been  oonyeyed  with 
power  of  sale  to  secure  a  debt,  Is  void  by  reason 
«f  the  fact  that  the  sale  was  made  by  an  agent 
instead  of  by  the  trustee  himself,  the  cestui  que 
trust,  who  purchased  at  the  sale,  cannot  recover 
damages  of  the  trustee  because  nf  his  failure  to 
personally  make  the  sale,  he,  as  well  as  the  ces- 
tui que  trust,  having  been  ignorant  of  the  leKal 
effeet  of  his  failure  to  make  the  sale  personally, 
and  no  objection  having  been  made  to  the  method 
in  which  the  troat  was  executed,  and  the  negli- 
gence of  the  cestui  que  trust  having,  therefore, 
contributed  to  the  injury. 

CommlssionerB*  decision.  Section  B. 
Error  from  district  court.  Van  Zandt 
county;  Felix  J.  McCobd,  Judge. 

Suit  by  Henry  Fuller  against  Mary  J. 
Onealand  W.  A.  Williams  for  the  appoint- 
ment of  a  substitute  trustee  and  for  dam- 
ages. Judgment  for  defendants,  and  plain- 
tiff brlni^s  error.    Aiflrmed. 

J.  a.  Rnasell,  tor  plaintiff  in  error.  J.  Q. 
Kearley,  for  defendants  in  error. 

TaRI-ton,  J.  Plaintiff  In  error  brought 
this  suit  against  defendants  In  error  by 
petition  filed  in  the  district  court  of  Van 
Zandt  county,  April  30,  1888.  The  facts 
alleged  in  the  petition  are  substantially 
AH  follows:  On  the  27th  day  of  December, 
1K79.  the  defendant  in  error  Mary  J.  Uneal 
owned,  as  her  separate  property  and  in 
fee-8imple  estate,  lot  No.  1,  in  block  No.  21, 
In  the  town  of  Wlil's  Point,  In  Van  Zandt 
connry,  upon  which  was  situated  a  brick 
building.  Mary  J.  Oneal  wns  then  the 
wife  of  John  A.  Oneal.  On  the  said  27th 
of  December,  John  A.  Oneal  borrowed 
from  plaintiff  in  error  the  sum  of  fS.OOO, 
anil  he  and  the  defendant  Mary  J.  Oneal 
gave  to  plaintiff  their  promlsMory  note  for 
that  atnotint.  To  secure  the  payment  of 
this  note,  John  A.  Oneal  and  tlie  defend- 
ant Mary  J.  Oneal,  on  the  said  day  in  De- 
cember, conveyed,  in  trust,  the  said  lot  of 
land  to  the  defendant  W.  A.  Williams, 
as  trustee.  The  deed  of  trust  provided 
that  If  the  note,  or  any  part  of  its  amount, 
was  not  paid  at  maturity,  then  the  de- 
fendant Willlaras  was  authorized  and  em- 
powered to  expose  said  property  for  sale, 
at  public  outcry,  In  the  town  of  Will's 
Point,  to  the  highest  cash  bidder;  to 
make  and  deliver  to  the  person  who  pur- 
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chased  it  a  deed  of  conveyance  to  the 
same;  and  to  apply  the  money  realised  at 
the  sale — First,  to  defraying  the  expenses 
of  the  trust;  and,  second,  to  the  liquida- 
tion and  satisfaction  of  plaintiff's  note. 
The  said  note,  by  its  terms,  became  due 
on  the  27th  day  of  December.  1880.  On  its 
maturity  the  note  remained  wholly  un- 
paid, and  the  same,  both  principal  and  in- 
terest, is  still  due  and  owing  to  plaintiff 
in  error.  After  said  note  vvas  past  due, 
plaintiff  applied  to  the  defendant  in  error 
W.  A.  Williams,  and  requested  him  to  sell 
said  property,  as  directed  in  the  deed  of 
trust';  but  the  defendant  Williams  refused 
and  failed  to  properly  sell  the  property. 
He  pretended  to  advertise  said  property 
for  sale  at  the  town  of  Will's  Point  on  the 
first  Tuesday  in  December.  1882,  but  he 
failed  and  refused  to  attend  in  person  at 
the  time  and  place  of  the  sale,  and  refused 
and  failed  to  make  the  sale  in  person. 
One  J.  T.  Hamm,  pretending  to  act  as  the 
agent  of  said  defendant  Williams,  made  a 
sale  of  the  property  in  the  manner  that 
the  deed  of  trust  directed  that  Williams 
should  make  it.  The  sale  under  the  trust- 
deed  was  thus  made  hysaid  Hamm  on  the 
first  Tuesday  In  December,  1882,  and  plain- 
tiff In  error  became  the  purchaser  of  said 
property  at  said  sale,  his  bid  of  f  2,000  be- 
ing the  highest  one  offered.  On  the  5th 
day  In  December,  1882,  the  defendant  Will- 
iams, In  pursuance  of  the  deed  of  trust,  the 
sale,  and  the  purchase  by  the  plaintiff,  con- 
veyed, as  trustee,  the  property  In  question 
to  the  plaintiff  in  error;  and  said  deed, 
having  been  duly  acknowledged,  was  prop- 
erly recorded  In  Van  Zandt  county.  Pre- 
vious to  the  making  of  this  sale.  In  con- 
sideration of  the  forbearance  of  plain- 
tiff to  force  the  collection  of  bis  debt,  John 
A.  Oneal  authorised  the  plaintiff  to  collect 
and  appropriate  the  renta  and  revenues 
arising  from  the  property  in  question; 
but,  befure  any  such  rents  or  revenues 
were  received  by  the  plaintiff,  the  sale  of 
the  property  was  made,  as  aforesaid. 
After  receiving  the  deed  to  the  land  from 
the  trustee,  Williams,  plaintiff  entered  in- 
to actual  and  exclusive  possession  of  the 
property,  with  the  full  knowledge  and 
consent  of  John  A.  Oneal.  This  posses- 
Bion  by  plaintiff  continued  for  several 
years,  and  until  It  was  interrupted,  as  will 
be  here  explained.  John  A.  Oneal  died  a 
few  days  after  the  pretended  nale  of  said 
property  was  made;  that  is,  some  time  in 
December,  1882.  At  the  time  of  his  death 
he  was,  and  since  then  bis  estate  has  al- 
ways been,  utterly  and  notoriously  Insolv- 
ent. About  the  2d  day  of  July,  1884,  the 
defendant  Mary  J.  Oneal,  being  then  and 
now  a  feme  sole,  began,  agalUHt  plaintiff, 
in  tlie  district  court  of  Van  Zandt  county, 
a  suit  of  trespass  to  try  title  to  the  said 
land  and  building,  and  for  damages;  and 
to  that  suit  plaintiff  interposed  the  plea 
of  not  guilty.  That  suit  was  continued  for 
several  terms,  but  at'last  came  to  trial  in 
the  spring  of  1887.  The  trial  resulted  In  a 
judgment  in  favor  of  the  defgndant  M.J. 
Oneal,  and  against  plaintiff,  for  the  recov- 
ery of  the  property  In  question,  and  for 
¥1,200  damages  for  the  use  of  the  property 
for  the  whole  of  the  time  plaintiff  held  and 
occupied   the  same.    PlaintlH  in  error  ap- 
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pealed  from  said  joclgment,  and  the  an* 
preme  court,  at  its  Tyler  term,  1887,  af- 
firmed said  judgment.  Tbe  decision  of 
affirmance  was  based  upon  tbe  ground 
that  the  defendant  Williams  was  bound 
tu  made  tiiesalein  person;  that  be  bad 
no  authority  to  appoint  any  one  else  to 
makeic;  and  that  tbe  sale  made  by  said 
J.  T.Hamm,  and  the  deed  made  by  the 
defendant  Williams,  as  trustee  thereunder, 
were  nullities.  Seecaseof  Fuller  v.  O'Neil, 
C9  Tex.  »49,  6  8.  W.  Rep.  181.  Plaintiff 
had  been  advised,  by  learned  and  reliable 
attorneys  at  law,  practicing  iu  tbe  Texas 
courts,  that  the  sale  of  the  property  at 
which  he  purchased  was  valid,  and  that 
the  deed  of  tbe  defendant  Williams,  as 
trustee,  conveyed  to  him  the  title  to  the 
property  In  question.  Of  this,  he  never 
learned  any  better  until  the  supreme  court 
decided  otherwise.  As  soon  as  plaintiff 
was  apprised  of  the  invalidity  and  nnlllty 
of  tbe  sale  of  said  land,  and  of  bis  purchase 
of  and  title  to  the  same,  be  Immediately 
applied  to  the  defendant  Williams  to  sell 
said  land  according  to  the  terms  of  tbe 
trust-deed,  and  he  offered  to  pay  all  the 
expenses  and  charges  for  so  selling,  and  to 
indemnify  and  save  harmless  tbe  said  Will- 
iams for  so  doing;  but,  notwithstanding 
all  this,  the  defendant  Williams  refuses  to 
sell  said  property,  or  to,  in  any  way,  exe- 
cute the  trusts  invested  in  him  by  the  said 
trust-deed.  Tlie  purchase,  by  plaintiff  in 
error,  of  tbe  land  in  controversy  having 
been  declared  null  and  void  by  the  su- 
preme court,  on  account  of  tlie  failure  and 
refusal  of  the  defendant  Williams  to  sell 
eaid  property  in  person,  shortly  after  the 
decree  of  affirmance,  tbe  defendant  Oneal 
had  Issued,  out  of  the  court  which  tried 
said  suit,  a  writ  of  possession  for  said 
property,  and  an  execution  for  tbe  mon- 
eyed Judgment  rendered  against  plaintiff, 
and  under  them  plaintiff  was  ejected  from 
the  property  In  question,  and  forced  tu 
pay  said  moneyed  judgment,  amounting 
to  Home  fl,200.  All  this  damage  was 
caused  to  plaintiff  by  reason  of  tbe  gross 
negligence  of  tbe  defendant  Williams  in 
tlie  execution  of  the  said  trust,  after  hav- 
ing voluntarily  undertaken  the  execution 
of  the  same.  Upon  this  state  of  facts,  tbe 
plaintiff  prayed  the  court  to  appoint  a 
Bubetitnte  trustee  to  act  in  the  stead  of 
tbe  defendant  Williams,  and  sell  said  prop- 
erties in  accordance  with  the  directions  of 
the  trust-deed,  showing  to  the  court  that 
the  property  is  not  now  of  su£9cient  value 
to  realize  to  plahitltf  the  amount  of  hia 
debt.  The  plaintittalso  prayed  fora  judg- 
ment personally  against  the  defendant 
Williams  for  tbe  fl.'JOO  plaintiH  bad  been 
forced  to  pay  ou  account  of  the  negligence 
of  said  Williams,  and  his  refusal  to  sell  the 
properties  as  tbe  terms  of  the  trust-deed 
directed.  To  bis  petition  the  plaintiff  at- 
tached tbe  two  deeds,  as  exhibits  and  as 
parts  of  bis  case,— tbe  deed  of  trust  to  the 
defendant  Williams,  and  the  deed  from 
said  Williams,  as  trustee,  to  the  plalutltf. 
This  statement  substantially  sets  out 
tbe  plaintiff's  cause  of  action  as  declared 
upon  in  bis  petition,  and  the  allegations 
in  that  petition,  tor  the  purpose  of  this 
discussion,  are  to  be  taken  as  true,  they 
being  unchallenged,  except  by  demurrer. 


The  defendants  in  error,  in  answer  to 
plaintiff's  suit,  demurred  generally  and 
specially.  The  special  demurrers  were 
based  upon  tbe  following  grounds,  viz. : 
(1)  Because  the  petition  shows  that  plain- 
tiff has  no  right  or  equity  iu  tbe  suit:  (2) 
because  the  petition  seeks  to  attack  a 
Judgment  of  tbe  supreme  court  without 
charging  fraud  or  mistake;  (3)  because 
tbe  petition  seeks  to  compel  the  perform- 
ance of  acts  of  trust  which  have  already 
been  performed  at  plaintiff's  instance;  (4) 
because  the  petition  seeks  the  aid  of  a 
court  of  equity  in  tbe  eaforcement  of  a 
remedy  which  Is  stale  and  barred  by  limit- 
ation; (5)  because  tbe  petition  shows 
that  ail  theissues  of  law  and  of  tact  pleaded 
therein  a  re  res  adjadic&ta..  The  court,  No- 
vember 16,  1889,  sustained  ail  these  excep- 
tions; and,  the  plaintiff  declining  to 
amend,  bis  petition  was  dismissed,  and 
Judgment  for  costs  rendered  against  him. 
He  therefore  prosecuted  this  writ  of  error. 

Counsel  tor  plaintiff  in  error  baa  submit- 
ted assignments  with  reference  to  tbe  ac- 
tion of  the  court  on  each  of  the  exceptions 
above  net  out.  He  has  presented  his 
views  in  a  brief  to  be  commended  for  its 
clearness  and  precision.  In  our  view  of 
this  case,  however.  It  would  be  more  in- 
teresting than  useful  to  discuss  all  the 
questions  submitted;  and  this  because,  in 
our  opinion,  the  exception  to  the  petition 
Invoking  the  statute  of  limitation  is  fatal 
to  tbe  relief  which  the  plaintiff  seeks 
against  Mary  J.  Oneal.  It  appears  from 
tbe  averments  of  the  plaintiff's  petition 
that  the  debt  to  tbe  payment  of  which  be 
desires  that  the  property  in  question  be 
subjected  matured  more  than  seven  years 
before  tbe  Institaiion  of  this  suit.  During 
all  this  time  it  does  not  appear  that  Mary 
J.  Oneal  did  an.v  act  which  would  inter- 
rupt tbe  operation  of  tbe  statute  here  re- 
lied upon  by  her.  if  it  could  be  contended 
that  the  conduct  of  her  husband,  John  A. 
Oneal,  was  sufficient  to  preclude  him  from 
pleading  the  defense  of  limitation,  bis  con- 
duct could  not  affect  bis  wife.  Tbe  prop- 
erty is  the  separate  property  of  the  wife, 
Mary  J.  Oneal,  and,  while  tbe  wife  can  ex- 
ecote  a  valid  mortgage  binding  upon  her 
separate  estate,  to  secure  the  husband's 
debt  or  a  commonity  indebtedness,  no  per- 
sonal demand  Is  thereby  begotten  against 
her;  the  statute  of  limitation  will  run  in 
her  favor  from  the  maturity  of  tbe  debt; 
and  it  Is  beyond  tbe  husband's  power  so 
to  revive  the  debt  as  to  prevent  her  from 
invoking  tbe  statute  In  a  suit  for  the  tore- 
closure  of  tbe  mortgage  upon  her  separate 
property.    WoHord  v.  Uuger,  55  Tex.  484. 

Plaintiff  in  error  contends  that  this  Is  a 
suit  simply  to  secure  the  appointment  of 
a  substitute  trustee,  and  not  to  enforce 
through  the  courts  the  collection  of  a 
debt;  that,  in  such  case,  though  the  note 
secured  by  the  deed  In  trust  Is  barred,  the 
beneficiary  can  have  the  property,  which 
has  been  conveyed  to  secure  the  debt,  sold 
by  the  trustee  for  Its  satisfaction.  The 
case  of  Ooldf  rank  v.  Young,  64  Tex.  4.')2, 
followed  by  the  case  of  Fievel  v.  Znber,  67 
Tex.  275,  3  S.  W.  Kep.  278,  is  relied  on  in 
support  of  this  proposition.  In  the  for- 
mer case  it  is  held  that  "  the  law  denies  to 
tbe  bolder  of  tbe  claim  [barred  by  Umita- 
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tion]  any  ifHnedy  tbrougb  the  conrte  (or 
Us  asRertlon  or  enforcement. "  In  thia 
case,  la  plaintiff  in  error  BooKins,  throuKb 
the  courts,  tbe  aasertlon  or  enforcement  uf 
a  claim  burred  by  limitation?  If  so,  tbe 
remedy  <s  denied  bim.  Wbat  la  tbe  palpa- 
ble purpoae  of  eecurinx  from  the  court  tbe 
appointment  of  a  trnatev?  It  in  clear 
that  tbe  plaintiff  has  but  one  object  in  re- 
sorting to  the  courts,  viz.,  tbe  enforcement 
of  a  barred  debt.  The  special  exception 
urKins  the  defense  of  limitation  was  prop- 
erly sustained. 

With  reference  to  plalntiff'a  demand  of 
$1,200  againat  tbe  defendant  Williams.  It 
appears  that  this  la  founded  upon  the  fact 
that  Wllllama  failed  to  properly  execute 
tbe  truat  at  tbe  sale  in  December,  1882.  It 
Is  to  bA  inferred  from  the  facta  a ta ted  In 
the  i>etitioa  that  this  failure  waa  due  to  a 
mistake  of  law  on  tbe  part  both  of  tbe 
beneficiary.  Fuller,  and  of  the  trnatee, 
Williams.  It  la  evident  that  both  were  of 
opinion  that  Williams  could  execute  the 
trust  through  an  agent.  However  this 
may  be,  it  is  clear  that  plaintiff  in  error 
made  no  protest  against  this  method  of 
execatiug  the  trust :  that  he  was  present 
at  the  sale,  bid  In  the  property,  and  took 
the  deed  therefor,  when  be  could  bare  de- 
clined to  purchase  and  forbidden  the  nale, 
and  prevented  any  iujnry  to  himself  from 
tbe  illegal  method  pursued.  If  injury  re- 
sulted, plaintiff,  by  hia  negligence,  con- 
triboted  thereto;  and  this  la  apparent 
from  the  averments  of  his  petition,  which 
was  therefore  subject,  in  this  renpect,  to 
the  general  demurrer  which  the  court  sus- 
tained.   The  Judgment  should  be  affirmed. 

Statton,C.  J  Affirmed,  as  per  opinion' 
of  commission  of  appeals. 


FuLLRB  T.  Onbal  et  »l. 
(Supreme  Court  vf  Texas.    Jan.  19, 1899.) 
LntrrxTioii  or  AcnoM— Ronitino  of  Btatctb. 
The  statute  l)egins  to  run  against  an  action 
for  damages  asrainst  a  trustee  based  on  a  refusal 
to  exercise  a  power  of  sale  from  the  time  of  the 
demand  and  refusal,  and  is  not  aSeoted  by  a  sab- 
sequent  demand  and  refusal. 

Motion  for  rehearing.    Denied.    For  de- 
cision on  appeal,  see  18  S.  W.  Rep.  479. 

Statton,  C.  J.  Appellant  only  seeks  re- 
lief In  two  respects :  He  asks  tbe  appoint- 
ment of  a  trustee  empowered  to  spII,  after 
tbe  debt  is  clearly  barred  by  limitation, 
when  thin  is  set  upas  a  defense.  To  grant 
this  would  be  hut  an  indirect  way  to  ac- 
complish, through  a  court,  wbat  could 
not  be  (lone  directly,  through  its  own  pro- 
cess. Before  aVpointlng  a  trustee  with 
power  to  sell,  such  as  the  trustee  named 
In  tbe  trust-deed  bad,  tbe  court  would 
necpstiarily  have  to  Ingnire  whether  plain- 
tiff shows  a  daim  which  tbe  law  permits 
to  be  collected  through  the  courts  with 
the  defense  of  limitation  pleaded.  The  pe- 
tition shows  that  the  claim  was  clearly 
barred,  and,  under  such  circumstauces,  it 
would  be  a  mockery  of  the  law  for  a  court 
to  empower  a  trustee  to  do  what  could 
not  legally  be  done  through  ita  own  pro- 
cess, which  would  be  as  effective  as  the 
v.l8s.w.no.6— 31 


due  execution  of  the  power  by  the  trustee. 
Plaintiff  seeks  relief  againat  the  trustee 
to  tbe  extent  he  was  compelled  to  eom- 
pensate  Mrs.  Oneal  for  the  use  of  tbe  prop- 
erty while  held  by  him,  and  he  bases  hia 
claim,  not  made  until  April  80, 1888.  on  the 
alleged  refusal  of  tbe  trustee  to  sell  under 
the  power  as  early  as  December,  1882. 
This  claim,  when  asserted  bjr  action,  was 
clearly  barred.  After  the  decision  of  the 
case  of  Fuller  r.  Oneal,  18  8.  W.  Rep.  47ft, 
(by  this  court.)  the  trustee  might  legally 
have  Bold  the  property;  and  for  hia  fail- 
ure to  do  so,  after  plaintiff  had  lost  all 
other  means  of  redress,  it  would  seem  that 
he  ought  to  be  held  liable  for  any  injury 
resulting  from  his  refusal  to  sell,  having 
accepted  tbe  trust,  if  the  action  against 
him  was  not  barred.  Tbe  petition,  bow- 
evflr,  was  not  framed  to  recover  on  that 
cause  of  action,  although  it  did  allege  bis 
refuaal  to  sell  wheu  requested  todosoafter 
the  decision  was  made  by  this  conft;  but 
this  averment  was  made  for  the  purpose 
of  showing  that  plaintiff  could  not  hare 
relief  through  a  sale  by  the  truatee,  and 
hence  the  necessity  to  resort  to  the  court 
for  relief  through  the  appointment  of  an- 
other trustee.  It  the  petition  had  been 
framed  with  a  view  to  the  relief  above 
suggested,  containing,  as  it  did,  an  aver- 
ment that  the  trustee  relnaed  to  exercise 
the  power  as  early  as  Decemt>er,  1882,  that 
action  would  be  barred;  for  it  exiated 
when  tbe  trustee  refused  to  act,  and  it 
could  not  be  revived  by  a  subsequent  de- 
mand and  refusal.  These  views  ara  deci- 
sive of  the  case,  and  the  motion  tor  rehear- 
ing uiuat  be  overruled. 

Hen  BY,  J.,  not  sitting. 


Texas  &  P.  Rt.  Co.  v.  Bailkt. 

(Supreme  Court  of  Texas.    Jan.  IV,  1892.) 

Eecbitebs — liiABthnr  or  Corposation  for  Rb- 
ceiver'b  Acts— Right  or  Action  fok  Person- 
al lN.tCRtBS  TO   I:«8ANB    7f  RSOS  —  INSTBUCTIONS 

TO  Jdrt. 

1.  The  Jurisdiction  of  the  court  over  a  receiver 
of  a  railway  company  is  enaed  when  he  is  dis- 
charged and  the  property  returned;  and  an  order, 
In  a  decree  discharging  him,  that  snob  property 
shall  be  relieved  from  liability  on  claims  not  es- 
tablished by  interveiition  in  the  suit  in  which 
the  receiver  was  appointed,  does  not  affect  the 
liability  of  the  corporation  for  personal  injuries 
received  while  the  receiver  operated  the  road, 
when  it  has  received  in  the  form  of  improvements 
earnings  oat  of  which  damages  for  such  Injuries 
should  l>e  paid,  although  tbe  claim  Is  not  estab- 
lished by  suoh  intervention.  Railway  Co.  v. 
Johnson,  18  8.  W.  Rep.  463,  76  Tex.  421,  followed. 

2.  To  entitle  the  company  to  avail  itself  of  a 
defense  tbat  the  claims  against  It  for  tbe  re- 
ceiver's acts  while  operating  tbe  road  exceed 
the  value  of  improvements  or  l>etterment8  of  the 
property  made  by  bim  out  of  the  earnings  com- 
ing into  his  hands,  the  same  must  l>e  pleaded; 
and,  in  tbe  absence  of  any  issae  thereon,  a  re- 
fusal to  charge  such  proposition  i*  proper. 

3.  Fending  and  undetermined  suits  for  un- 
liquidated demands  cannot  becomputed  as  claim* 
against  the  receiver,  so  as  to  relieve  the  corpora- 
tion, upon  tbe  ground  that  the  liabilities  of  the 
receiver  for  unadjusted  claims  exceed  tbe  amount 
expended  in  betterments. 

4.  An  action  for  personal  Injaries  to  an  in- 
sane husband  cannot  be  brought  by  bis  wife  as 
for  the  recovery  of  community  property,  but  must 
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be  prosticutrd  by  the  hasband,  throngh  s  guard- 
ian. 

6.  Where  the  jury,  in  an  action  for  pemonal 
Injuries  by  negligence,  has  been  fully  instmoted 
as  to  the  relative  duties  of  the  parties,  a  refusal 
to  make  a  special  charge  concerning  the  same 
matter  is  not  error. 

6.  In  an  action  for  injuries  from  collision 
with  an  engine  on  defendant's  railroad  switching 
cars  to  and  fro  across  a  crossing.  It  appeared  that 
the  engine  had  gone  less  than  80  rods  west  of 
the  crossing,  and  on  its  rettim  struclc  plaintiff's 
wagon  at  the  crossing.  The  court  charged  that 
it  was  the  duty  of  defendant's  servants  to  ring  the 
bell  and  blow  the  whistle  80  rods  before  coming 
to  the  crossing,  but  also  instructed  them  that, 
if  the  distance  to  which  the  engine  went  past 
the  crossing  was  less  than  80  rods  east  and  west 
thereof,  snch  signals  should  be  given  at  any  time 
the  sngine  was  within  such  distance  of  the  cross- 
ing, tield,  that  any  misleading  effect  of  the 
former  Instruction  was  cured  bv  the  latter. 

Commtealoners'  decitilon.  Section  B. 
Appeal  Irom  district  coart,  Harrison 
county. 

Action  by  F.  J.  Bailey  aealnst  the  Texas 
ft  Pacific  Bailway  Company  for  persunal 
Injuries.  After  suit  brought,  plaintiff  was 
declared  to  be  of  unBOund  mind,  and  his 
wife.  Annie  Bailey,  by  leave  of  court,  was 
made  plaintiff,  and  prosecuted  the  suit  In 
ber  own  name.  Judgment  tor  plalntifl. 
Defendant  appeals.    Reversed. 

F.  H.  Prenderf^aat,  for  appellant.  Jmnes 
Turner,  R.  C.  De  Graffbnrled,  and  Pope, 
WUaoa  A  Lane,  for  appellee. 

Qakrett,  p.  J.  The  question  deter* 
mined  in  Railway  Co.  v.  Johnson,  76  Tex. 
425.  IS  8.  W.  Rep.  46»,  as  to  the  liability 
of  the  railway  for  injuries  inflicted  while 
the  road  was  in  the  hands  of  the  receiver, 
Is  again  presented  tor  our  consideration 
by  the  appellant.  We  see  no  reason  why 
the  decision  In  that  case  should  not  be 
adhered  to.  But  the  further  question  Is 
raised  that,  It  the  claims  against  the  com- 
pany for  the  acts  of  the  receiver  while  the 
road  was  In  his  charge  should  exceed  the 
value  of  the  improvements  or  betterments 
of  the  property  n.ade  by  him  out  of  the 
earnings  coming  into  his  hands,  then  the 
company  should  not  be  liabla.  This  de- 
fense was  not  raised  by  the  pleading,  and 
the  charge  requested  by  the  appellant  em- 
bodying the  same  was  properly  refused. 
I  there  were  «ny  equities  in  favor  of  the 
company  growing  out  of  the  fact  that 
the  liabilities  of  the  receiver  for  unadjust- 
ed claims  exceeded  the  amount  expended 
in  betterments,  they  should  have  been 
pleaded.  The  defendant  answered  only 
by  plea  denying  its  liability  for  acts  of  the 
receiver  generally,  general  denial,  and  con- 
tributory negligence.  Nor  do  we  think 
that  pending  and  undetermined  suits  for 
unliquidated  demands  should  be  comput- 
ed as  claims  for  which  the  receiver  was 
liable,  if  such  inquiry  should  be  gone  Into 
upon  proper  pleadings. 

After  the  plaintiff,  F.  J.  Bailey,  became 
Insane,  his  wife,  Annie  Bailey,  was  permit- 
ted by  the  court  to  Intervene  and  make 
herself  a  party  plnlntift,  and  prosecute  the 
suit  to  judgment  in  her  owu  behalf.  It 
was  alleged  and  shown  that  the  injuries 
sustained  by  her  husband  were  Inflicted 
during  their  marriage.  This  action  of  the 
court  has  been  assigned  as   error.    The 


damages  recoverable  for  the  Injury  to  the 
husband  were  the  commou  property  o( 
the  husband  and-  wife,  and  could  t»e  dis- 
posed of  by  him  only ;  and  the  entire  con- 
trol and  diaposition  of  the  commnnlty 
property  is  with  the  husband,  except  in 
certain  Instances,  well  established  by  the 
decisions  of  the  supreme  court,— as,  where 
be  voluntarly  abandons  the  wife,  and  of 
his  prolonged  absence.  An  Insans  person 
is  not  civilly  dead,  avil  death  is  that 
change  In  a  person's  legal  and  civil  condi- 
tion which  deprives  him  of  civic  rlKbts 
and  juridical  capacities  and  qualidcations, 
as  natural  death  extinguishes  bis  natural 
condition.  In  English  law  it  followed  as 
a  consequence  of  being  attainted  of  trea- 
son or  felony,  and  anciently  of  entering  a 
monastery, or  abjuring  the  realm.  Black, 
L>aw  Diet.  'Civil  Death :"  8  Araer.  &  Eng. 
Enc.  Law,  278.  Our  statutes  provide  tor 
the  appointment  of  a  guardian  of  an  In- 
sane person,  and  for  the  administration 
of  his  estate  pending  his  Insanity;  and  he 
must  be  represented  by  a  guardian  in  all 
transactions  concerning  his  estate.  As  the 
hupband  is  entitled  to  the  possession,  con- 
trol, and  sole  disposition  of  the  common 
property  of  himself  and  wife,  It  la  neces- 
sary that  suits  for  the  recovery  of  such 
property  should  be  conducted  by  him,  and 
judgment  had  in  his  name;  and.  In  case  of 
his  Insanity,  such  suits  must,  in  conformi- 
ty with  the  law,  be  prosecuted  In  the 
name  of  his  guardian.  In  case  of  tlie 
death  of  the  husband,  the  wife,  as  the 
marital  partner,  may  administer  the  com- 
munity estate,  subject  to  the  laws  relat- 
ing to  the  administration  of  estates;  and 
it  has  been  held  that  under  some  circum- 
stances she  may  maintain  In  her  own 
name  a  suit  for  the  recovery  of  the  com- 
munity property.  Walker  v.  Abercroro- 
ble,  61  Tex.  69.  When  she  has  been  aban- 
doned by  ber  husband,  her  right  to  sell  the 
community  property  has  been  often  rec- 
ognized by  our  supreme  court.  But  In 
the  ease  of  the  Insanity  of  the  husband  the 
law  points  out  the  method  in  which  he 
shall  be  represented,  and  that  Is  by 
guardian  appointed  by  the  county  conrt. 
In  the  case  of  Heldenhelmer  v.  Thomas, 
68  Tex.  290.  the  husband,  while  Insane, 
joined  by  his  wife,  executed  a  deed  by 
which  certain  real  estate  was  attempted 
to  be  conveyed  to  the  appellant,  Helden- 
helmer. It  was  contended  that,  although 
Thomas,  the  husband,  was  insane  when 
the  deed  was  made,  yet.  the  wife  having 
joined  In  the  execution,  it  was  valid  as  a 
conveyance  of  the  property.  Judge 
Stayton,  in  delivering  the  opinion  of  the 
court,  said:  "We  are  of  the  opinion  that 
no  such  power  rests  In  the  wife  of  an  In- 
sane person,  at  least  In  reference  to  com- 
mHnlt.v  property,  or  the  separate  proper- 
ty of  the  huRband.  The  law  provides  for 
just  such  a  case,  and  renders  unnecessary 
the  exercise  of  any  such  power  by  the 
wife."  Of  Forbes  v.  Moore.  82  Tex.  195, 
which  is  relied  on  by  counsel  for  appellee, 
the  court,  in  Heldenhelmer  v.  Thomas, 
supra,  said:  "It  seems  to  have  been  held 
that  during  the  Insanity  of  a  hnsband  the 
wife  might  dispose  of  so  much  of  the  com- 
munity property,  or.  In  case  there  be 
none, of  so  much  of  the  separate  property. 
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of  the  baaband,  aa  mtgbt  be  necessary  to 
aapply  tbe  wants  of  beraelt  and  tbeir  chil- 
dren. It  does  not  appear  in  tbat  case 
tbat  the  wife  bad  disposed  of  any  proper- 
ty, and  tbe  remarks  made  In  the  coarse  of 
the  opinion,  so  far  as  w«  can  see  from  the 
rvport  of  the  case,  were  not  necessary  to 
tbe  decision  of  the  cause."  And  upon  an 
examination  of  the  case  of  Jacobs  v.  Cnn- 
niuKbam,  82  Tex.  774,  also  cited  by  the  ap- 
pellee. It  appears  that  tbe  note  sued  on  in 
tbat  case  was  tbe  separate  property  of 
Mrs.  Conningham,  and  that  the  salt  was 
maintained  nnder  article  4638,  Pasch.  Dig., 
(Rev.  St.  art.  1204.)  There  is  no  authori- 
ty fur  the  prosecution  of  the  salt  by  tbe 
wife  of  tbe  original  plaintiff,  and  the  re- 
covery of  Judgment  In  her  name.  The  ar- 
gument of  analogy  to  the  law  of  partner- 
ship, to  which  our  system  of  community 
marital  rights  is  compared,  falls  in  the 
presence  of  tlie  statute  providing  for  the  ap- 
pointment of  a  guardian  in  racbcase:  and 
tbe  ivaaon  for  tbe  exceptions  read  into 
tbe  law  in  case  of  abandonment  by  the 
bnsband  arises  from  the  necessity  of  the 
case,  tbere  being  no  statute  to  meet  it. 
It  Is  Hald  by conusel  tbat  Mrs.  Bailey  could 
maintain  tbe  action  as  next  friend  of  tbe 
plaintiff,  but  tbe  reply  to  tbls  is  that  she 
did  not  do  so.  The  court  permitted  ber 
to  prosecute  this  suit  in  her  own  name, 
and  in  ber  own  name  to  recover  Judgment 
against  the  defendant,  and  awarded  her 
ciecution. 

Tbere  was  no  error  In  refusing  the  spe- 
cial charges  requested  by  the  appellant 
and  complained  of  in  his  fourth  and  fifth 
assignments  of  error.  There  was  testi- 
mony that  Bailey  could  not  see  tbe  train 
on  account  of  some  box-cars  tbat  were 
standing  on  one  of  the  tracltsnext  to  him, 
and  tbat  be  was  signaled  to  come  acroMs 
by  a  switchman.  The  Jury  bad  been 
already  fully  instructed  by  tbe  court  as 
to  the  relative  duties  of  Bailey  and  the 
appellant  at  the  croaaing.  It  appeared 
from  the  evidence  that  the  engine  was 
switching  cars  to  and  fro  across  the  cross- 
ing, and  went  to  the  west  of  It  to  a  dis- 
tance of  less  than  80  rods,  and  on  Its  re- 
turn struck  the  wagon  which  Bailey  was 
in.  Tbe  court  instructed  the  Jury  tbat  it 
was  the  duty  of  the  company's  servants 
to  ring  the  bell  or  blow  tbe  whistle  80  rods 
before  coming  to  the  crossing,  which  is 
complained  of  as  error  by  the  appellant, 
because  the  engine  had  not  gone  to  that 
distance  from  tbe  crossing.  But  the  jury 
were  also  instructed  that,  if  tbe  distance 
to  which  the  engine  went  past  tbe  cross- 
ing wuB  less  than  80  rods  east  and  west 
thereof.  It  was  the  duty  of  tbe  servants  In 
charge  of  the  train  to  ring  the  bell  or 
blow  tbe  whistle  at  any  time  the  engine  or 
cars  were  within  80  rods  of  tbe  crossing. 
Tbls  charge  was  correct,  and  that  com- 
plained of  could  in  no  wise  have  misled 
tbe  Jury  or  injured  the  appellant. 

As  the  Judgment  of  the  conrt  below 
mnst  be  reversed  for  the  error  indicated, 
we  will  not  inquire  wiietber  or  not  the 
verdict  of  the  Jury  was  excessive  in 
amount.  For  the  error  of  tbe  court  in 
permitting  the  suit  to  be  prosecuted  by 
tbe  wife  uf  tbe  plaintiff  during  his  insani- 
ty the  judgment  should  be  reversed,  and 


tbe  eanse  sboold  be  remanded,  in  order 
that  proper  parties  may  be  made. 

Statton,  C.J.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Anderson  v.  Citt  of  Ft.  Worth  et  al. 
{Supreme  Court  of  Texas.    Jan.  39, 1893.) 
Abbitb^tion  Am)  Awioto— Oath  or  Abbitbatobi 
— Waivbb. 
On  a  submission  to  arbitration,  by  a  city 
and  the  owner  of  property  taJien  for  street  pur- 
poses, of  the  amount  of  oompensation  therefor, 
under  Hev.  Bt.  art  46,  which  requires   that  the 
arbitrators  and  umpire  shall  be  sworn,  where 
their  oaths  are  waived  by  the  attorney  for  the 
olty,   but  bis  authority  to  waive  them  is  not 
shown.  Judgment  will  not  be  entered  on  the  award. 

Appeal  from  district  court,  Tarrant 
county. 

Submiasion  to  arbitration  by  A.  J.  An- 
derson and  the  city  of  Ft.  Worth  and  L. 
R.  Taylor.  Plaintiff  appeals  from  a  Judg- 
ment overruling  a  motion  requiring  the 
cleric  of  the  district  conrt  to  enter  up  judg- 
ments upon  the  award.    Atflrmed. 

F.  M.  BrHBtly,  for  appellant.  Carloek 
Jt  Powell,  for  appellees. 

Henry,  J.  This  was  a  proceeding  by  a 
motion  ^led  by  tbe  appellant  In  the  dis- 
trict court  of  Tarrant  county  to  compel 
tbe  clerk  of  said  conrt  to  enter  as  tbe  judg- 
ment of  the  court  an  alleged  award  of  ar- 
bitratora.  It  appears  that  hy  authority 
of  the  city  council  of  the  city  of  Ft.  Worth 
an  agreement  in  writing  was  entered  into 
between  the  city  and  tbe  appellant  to 
submit  to  arbitration  the  settlement  of 
tbe  amount  of  compensation  to  be  paid 
Anderson  for  certain  property  Intended 
to  be  used  for  street  purposes,  and  that, 
in  pursuance  of  such  agreement,  each 
party  selected  an  arbitrator,  with  author- 
ity, If  they  should  fail  to  agree,  to  select 
an  umpire.  The  two  arbitrators  disa- 
greed, and  selected  an  umpire.  Tbe  um- 
pire and  the  arbitrator  selected  by  Ander- 
son agreed  to  and  signed  an  award  fixing 
the  amount  of  compensation  to  be  paid  by 
tbe  city  to  Anderson.  The  arbitrator  se- 
lected by  tbe  city  refused  to  consent  to 
tbls  award.  The  umpire  was  not  sworn. 
It  appears  that  the  city  attorney  and  An- 
derson Indorsed  upon  the  agreement  to  ar- 
bitrate an  agreement  dispensing  wth  the 
administration  of  an  oath  to  the  arbi- 
trators or  the  umpire.  The  conrt  decided 
tbat  the  award  was  not  so  made  as  to 
authorize  its  entry  as  a  judgment  of  tbe 
court,  and  the  motion  was  refused.  A 
number  ut  interesting  questions,  both  of 
practice  and  right,  are  suggested  by  the 
record,  which  we  do  not  think  It  neces- 
sary or  proper  to  now  discuss  or  decide. 
If  it  be  admitted  tbat  in  thin  proceeding 
the  appellant  would  have  the  right  to 
have  the  award.  If  properly  made,  entered 
as  the  judgment  of  tbe  court,  we  think 
that  the  omission  to  swear  tbe  umpire 
would  be  fatal  to  bis  case.  The  agreement 
of  the  city  was  made  with  reference  to  the 
statute  on  the  subject,  one  provision  of 
wblch  is  that  the  arbitrators,  including 
the  umpire,  shall  be  sworn.  Article  46, 
Rev.  St.   It  does  not  appear  tbat  the  city 
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attorney  had  any  antborlty  to  waive  this 
requiremrat  ot  the  statnte.  We  do  not  in- 
tend to  decide  that  the  qneation  in  con- 
troversy conld  have  been  property  adjudi- 
cated in  the  district  court  in  an  arbitra/- 
tion  proceeding:  under  tbe  Btatute,  nor 
that  the  proper  practice  to  have  anaward 
entered  is  by  a  motion  against  the  cierk. 
Tbe  jodgmeut  ia  affirmed. 


PacENix  Ins.  Co.  v.  Boren  et  al. 

(Supreme  Court  of  Texa*.    Jan.  22, 1892.) 

IHSURANOB— Action  oh  Poliot— Plkadiso — 

Vabiauob— Waiver. 

1.  In  an  action  on  an  insurance  polioyezcept- 
ing  loss  by  flre  resultioK  from  certain  specified 
csuses,  where  the  policy  is  made  an  exhibit  to  tlie 
petition,  defendant  cannot  object  to  its  introduc- 
tion in  evidence  on  the  ground  of  variance  or  sur- 
prise, though  tbe  petition  may  not,  as  it  shonld, 
allege  that  the  fire  was  not  occasioned  by  any  of 
the  excepted  causes,  since,  under  the  pleadings 
and  exhibit,  defendant  must  have  Icnown  that  the 
action  was  based  on  the  policy,  and  that  it  would 
be  oifered  in  evidence. 

2.  A  party  waive*  hi*  demurrer  by  not  calling 
fpr  action  thereon. 

Appeal  from  district  court,  Dallas  coun- 
ty. 

Action  by  Boren,  Davidson  St  Stewart 
against  the  Pbusnlx  Innura nee  Company 
on  a  policy  of  flre  Insurance.  Judgment 
for  plaintiffs.  Defendant  appeals.  Af- 
firmed. 

Leake,  Sbepard  4  Miller,  for  appellant. 
Bobertaon  A  Coke,  tor  appellees. 

Stayton,C.  J.  This  action  was  bronght 
by  appellees  to  recover  upon  a  flre  policy 
issued  to  W.  B.  Jones  on  a  bouse  and 
stock  of  goods,  which  was  asslKued  by 
Junes  to  them.  Tbe  policy  contained 
clauses  which  made  It  Inapplicable  to  a 
loss  resulting  from  flre  if  this  occurred 
from  invasions,  insurrections,  civil  com- 
motion, foreign  enemies,  riots,  military  or 
Qsnrped  power,  or  by  order  ot  the  civil 
authorities;  and,  while  the  petition  al- 
leged that  the  property  was  destroyed  by 
flre.  It  did  not  allege  that  tbe  tire  was  not 
occasioned  by  one  ol  the  causes  above 
enumerated.  The  policy,  however,  was 
made  an  exhibit  to  tbe  petition.  Appel- 
lant answered  by  a  general  demurrer,  gen- 
eral denial,  and  other  special  defenses, 
but  did  not  have  any  ruling  on  its  de- 
murrer, but,  when  the  policy  was  offered 
in  evidence,  objected  to  its  Introduction 
on  the  ground  that  It  was  evidence  of  a 
cause  of  action  other  than  alleged  In  the 
petition.  In  that  the  petition  alleged  ao 
absolnte  promise  to  pay  if  the  property 
was  destroyed  by  fire,  while  the  policy 
contained  a  promise  to  pay  if  the  prop- 
erty was  destroyed  by  flre  not  originat- 
ing from  any  of  the  causes  for  which  the 
company  was  exempted  from  liability  by 
the  terms  of  tbe  policy.  This  objection 
was  overruled,  and  tbls  is  assigned  as 
error.  As  the  policy  did  not  bind  the 
company  to  pay  a  loss  resulting  Irom  flre 
however  caused,  tbe  petition  should  have 
alleged  that  the  flre  was  not  the  result  of 
a  cause  tor  which  the  company  bad  ex- 
pressly refused  to  be  liable.  Pelican  Ins. 
Co.  V.  Troy  Co-op.  Ass'n,  77  Tex.  225. 18  S. 
W.  Bep.  9H0;  May.  Ins.  728.  The  policy, 
however,  would  snstain  an  action  on  a 
loss  resulting  Irom  flre,  and  the  detect  in 


the  petition  consiated  In  the  want  ot  neg- 
ative averments  that  tbe  loss  did  not 
occur  through  a  flre  not  insured  against; 
and  we  are  of  opinion  that  by  not  calling 
for  action  on  its  demnrrer  appellant 
waived  it,  and  tbe  qaestion  on  thin 
branrb  of  tbe  case  is,  did  the  introduction 
ot  the  policy  operate  as  a  surprise  to  ap- 
pellant? Appellant  knew  that  plalntlffB 
based  their  action  on  the  policy,  and  must 
have  nnderstood  tnat  it  would  be  oHered 
In  evidence;  and  *n  soch  cases  neither 
variance  nor  surprise  can  be  claimed.  Be- 
ham  V.  Ohio,  76  Tex.  89, 12  S.  W.  Rep.  996; 
Mast  V.  Nacogdoches  Co.,  71  Tex.  8M8.  9  S. 
W.  Rpp.267;  Longley  v.  Caruthers.64  Tex. 
288;  Spencer  v.  McCarty,  46  Tex.  218; 
Pyron  v.  Grinder,  (Snpp.)25  Tex.  169.  If 
tbe  petition  had  stated  a  cause  ot  action 
which  the  policy  in  no  event  would  have 
supported,  then  tbe  objection  to  Its  lutro- 
dnction  should  have  been  sustained;  bnt 
this  was  not  the  case.  It  is  urged  that 
the  verdict  is  contrary  to  tbe  evidence,  in 
that  it  is  claimed  that  the  preponderance 
of  the  evidence  showed  that  tbe  property 
was. purposely  flred  by  tbe  Insured,  or  by 
some  other  person  with  bis  consent,  in  or- 
der to  collect  the  insurance;  and.  further, 
that  the  verdict  Is  excessive.  If  we  look  only 
to  the  evidence  Introduced  by  d^endant  it 
would  be  sutUcient  to  sustain  botb  of 
those  propositions,  but  the  evidence  offered 
by  platntilfs  is  suiBclent,  if  believed,  to  Jus- 
tify tbe  verdict ;  and  in  such  cases  it  is  well 
settled  that  this  court  cannot  set  tbe  ver- 
dict aside.  It  would  serve  no  useful  pur- 
pose to  state  and  discuss  the  evidence  for 
the  respective  parties,  and  the  Judgment 
will  be  affirmed. 


ScHUNioR  et  ai.  V.  RussBix. 

(Supreme  Court  cf  Ttxas.    Jan.  ^  1899.) 

TassPAsa  to  Tbt  Title— 8uhvkt8—Dspositio!(8 

— IKTEKPRETER— AMOISNT  DkBD. 

1.  The  fact  that  a  commission  to  talce  deposi- 
tions was  not  executed  by  examining  all  the  wit- 
nesses named,  does' not  require  the  suppression 
ot  such  depositions  as  were  taken. 

2.  Depositions  taken  by  an  officer  designat- 
ing himself  "consular  agent  of  tbe  United  States 
at  Camargo,  Mexico,"  will  not  be  suppressed  be- 
cause the  seal  used  oontainod  the  words  "United 
Btates  Commercial  Agency,"  since,  in  addition 
to  the  presninption  that  the  ofllcer  used  ttie 
proper  seal,  a  "oonsul"  and  "commercial  agent' 
are  substantially  the  same;  Rev.  8L  D.  8.  $  1674, 
providing  that  "'consul  general, '' consul. '  and 
'commercial  agent'  shall  l>e  deemed  to  denote 
consular  officers  subordinate  to  their  principals, " 
etc. ;  "and  that  '  consular  oflBcer '  shall  be  deemed 
to  include  consuls  general,  consuls,  commercial 
agents,  vice-consuls,  vice  commercial  agents,  and 
none  otbers. " 

8.  An officcsroommissioned  totake  depositions 
need  not  exercise  the  power  conferred  on  him  bv 
Rev.  Bt  art.  2280,  to  summon  and  swear  un  in- 
terpreter, when  be  is  himself  familiar  with  botb 
languages ;  and,  in  such  event,  it  Is  not  a  ground 
for  suppressing  depositions  that  the  attorney  of 
the  party  in  whose  belialf  they  were  taken  acted 
as  interpreter,  t>ecsU8e  he  could  write  English 
with  greater  facility,  wnen  the  officer,  after 
comparing  tbe  work,  which  was  done  in  his  pres- 
ence, assured  the  witness  that  his  answers  were 
correctly  translated;  but  su(^  practice  la  irreg- 
nlar. 

4.  Under  Rev.  Bt  art.  4800,  providing  that 
in  trespass  to  try  title  the  court  may  order  a 
survey  to  be  made  and  reported  nnder  oath,  and 
that  the  report,  nnlea*  rejected  Ua  good  cause. 
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■hall  be  a<)mltted  aa  evidence,  the  ooort  ■hoold 
reject  bo  much  of  a  report  as  consists  of  the  sur- 
veyor's conclusions,  based  on  an  examination  iif 
records,  snrveys,  and  witnesses,  and  admit  only 
such  portion  as  consists  of  a  statement  of  the  re- 
sult of  his  personal  search  for,  and  survey  of, 
the  linm,  and  examination  of  the  monuments. 

6.  Where,  in  trespass  to  try  title,  the  cor- 
rectness of  a  survey  is  In  question,  it  is  compe- 
tent to  show  that  other  surveys  made  by  the  same 
surveyor  had  been  found  correct  by  one  who  had 
had  experience  in  reaurveying  them. 

6.  An  examined  copy  of  an  unrecorded  grant, 
purporting  to  be  over  60  :rears  old,  is  not  ad- 
missible in  evidence  without  proof  of  the  execu- 
tion of  the  original.  Holmes  v.  Goiyell,  68  Tex. 
6K,  dlstingnished. 

Appeal  Irum  district  court,  Naeces  coun- 
ty. 

Trespass  to  try  title  by  John  C.  Russell 
against  Charles  Schanior  and  others. 
From  a  JudKment  (or  plaiotilt,  defendants 
appeal.    Revertied. 

MJclioleon  Jt  DoJd.tor  appellants.  Wells, 
Staj'tnn  &  Kleberg,  for  appellee. 

Gainiw,  J.  This  was  an  action  of  trea- 
pss8  to  try  title  brought  by  the  appellee 
against  the  appellants.  The  plnlntlH 
clai me d  tbesiirvey  known  aa  "  El  Perdido, " 
and  the  defendants  that  known  a8'*Ija 
Blanca,"  and  the  controversy  seems  to 
have  grown  out  of  a  dispute  as  to  the 
true  ItKatlon  of  the  dlTlding  line  between 
the  two  surveys.  These  lands  were  grant- 
ed in  1885,  La  Blanca  to  Olicarnte  y  Baye- 
rend,  and  El  Perdido  to  Pedro  Oarcia.  In 
order  to  facilitate  the  trial,  it  was  agreed 
between  the  parties  that  the  defendants 
had  title  to  the  La  Blanca  tract,  and  that 
the  plaintiff  had  title  to  the  El  Perdido, 
unlena  a  certain  deed  through  which  be 
claimed  was  forged,  and  that,  except  as 
to  the  forged  deed,  the  sole  issue  In  the 
ease  was  as  to  the  true  location  uf  the  di- 
viding line  between  the  two  surveys. 

Before  entering  upon  the  trial,  the  de- 
fendants made  a  motion,  based  npon  sev- 
eral grounds,  to  suppress  the  depositions 
of  four  witnesses,  which  had  been  taken  In 
behalf  of  the  plaintiff.  The  motion  was 
overruled,  and  that  ruling  is  assigned  as 
error.  The  first  ground  of  the  motion  Is 
that  one  commission  was  issued  to  take 
the  depositions.  n(»t  only  of  the  four  wit- 
nesses above  referred  to,  but  also  of  sev- 
eral others,  and  that  the  return  of  the  offi- 
cer who  executed  the  commission  failed  to 
show  why  the  depositions  of  the  latter 
were  not  taken.  It  is  Insisted  that  be- 
cause the  officer  only  partially  executed 
the  commission,  and  failed  to  show  any 
reuMon  for  not  executing  It  lu  full,  what 
was  done  by  him  was  not  in  accordance 
with  his  oommlsslon  and  the  law,  and 
should  therefore  be  overruled  by  the  court. 
We  see  no  good  reason  to  maintain  this 
contention.  It  may  have  some  support  in 
extreme  technicality,  but  has  none  in 
sound  principles  of  procedure.  Why 
should  a  plaintiff  who  bas  flled  interroga- 
tories to  two  or  more  witnesses,  and  who 
has  taken  out  a  commission  to  take  their 
depositions,  t>e  compelled  to  take  all  of 
thena.  if  for  any  reason  he  desires  not  to 
do  su?  It  seems  to  us  be  might  as  well  be 
required  tn  place  upon  the  stand  every 
witness  be  has  summoned  to  attend  the 


trial.  When  be  bas  taken  the  testimony 
of  one  or  more  of  the  persons  named  in 
the  commission,  and  deems  that  sufficient, 
or  has  ascertained  that  the  others  know 
nothing  material  tu  the  case.  Is  he  boand 
to  make  the  extra  labor  and  expense  of 
doing  a  futile  thing?  We  think  not.  It 
may  be  that  when  a  defendant  bas  flle<l 
cross-Interrogatories,  and  expecially  where 
his  Interrogatories  are  such  as  to  make 
the  witness  his  own,  he  may  have  snch  an 
Interest  in  the  commission  as  wonid  en- 
title bim  to  have  the  depositions  taken  on 
bis  own  behalf,  and  that  the  failure  of  the 
officer  to  execute  the  commission  as  to  all 
the  witnesses  might  give  hlui  the  right  to 
ask  for  time  to  procure  their  testimony, 
but  it  would  not  entitle  bim  to  have  the 
depositions  taken  by  bis  adversary  sup- 
pressed. 

The  depositions  In  this  case  sought  to 
be  suppressed  were  taken  in  the  city  of 
Camargo  by  an  officer  who  gave  his  offi- 
cial title  as  "consular  agent  of  the  United 
States  at  Camargo,  Mexico."  In  authen- 
tication of  bis  act,  he  used  a  seal  which 
contained  the  words  "United  States  Com- 
mercial Agency."  It  is  claimed  that  the 
seal  of  the  United  Staten  commercial  agen- 
cy Is  not  the  seal  of  this  officer.  Section 
1674  of  the  Revised  Statutes  of  the  United 
States  contains  this  language:  Tint, 
'consul  gent^ral,'  'consul.'  and  'commer- 
cial agent'  shall  be  deemed  to  denote  full 
principal  and  permanent  consular  officers, 
as  distinguished  from  subordinates  and 
substitutes:  aacond, 'deputy-conHul '  and 
'consular  agent'  shall  be  deemed  to  denote 
consular  officers  Bubordlnate  to  thelrprln- 
clpals,  exercising  the  powers  and  perform- 
ing the  duties  within  the  limits  of  their  con- 
sulates or  commercial  agencies,  respecUve- 
ly,  the  former  at  the  same  ports  or  places, 
and  the  latter  at  ports  or  places  different 
from  those  at  which  snch  principals  are 
located,  respectively:  third,  'vice-consuls' 
and  'vice  commercial  agents'  shall  be 
deemed  to  denote  consular  officers  who 
shall  be  substituted  temporarily  to  fill 
the  places  of  consuls  general,  consuls,  or 
commercial  agents,  when  they  shall  be 
temporarily  absent  or  relieved  from  duty ; 
fiturtb,  'consular  officer'  shall  be  deemed 
to  include  consuls  general,  consuls,  com- 
mercial agents,  vice-consuls,  vice  commer- 
cial agents,  and  none  others. "  A  "consul* 
is  defined  to  be  "  a  commercial  agent  of  a 
country  residing  In  a  foreign  seaport, 
whose  duty  it  is  to  support  commercial 
intercourse  of  the  state,  and  especially 
of  the  Individual  citizens. "  SAmer.  &  Eng. 
Enc.  Law,  764.  From  this  deflultlon,  as 
well  as  the  language  of  the  statute, we  de- 
duce these  conclnsloDs:  That  a  "consul" 
and  a  "commercial  agent"  are  Invested 
with  the  same  powers  and  duties;  tbati 
though  nominally  different,  the  office  of 
each  Is  substantlnlly  the  same  as  that 
of  the  others;  and  that  the  name  Is  deter- 
mined by  the  relative  Importance  of  the 
port  to  whicb  the  officer  is  assigned.  It  Is 
to  be  noted  that  the  second  subdivision 
of  the  section  of  the  Revised  Statutes  of 
the  United  States  hereinbefore  quoted 
provides  that  depnty-consulH  are  subordi* 
nates  who  perform  their  duties  at  the 
same  port  as  the  principal ;  anil  that  con- 
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sular  agents  are,  In  effect,  deputies  who  act 
at  a  place  other  than  that  at  which  their 
principals  are  located.  In  the  ilrst  sabdi- 
%-i8loD,  commercial  ajE^ents  are  declared  to 
be  principal  ofiScers,  and  it  is  thereby  In- 
dicated that  thejr  might  have  depatiea. 
It  woald  seem  that, if  a  commercial  agent 
should  be  placed  In  charge  of  a  number  of 
porta  or  places,  a  deputy  might  be  neces- 
sary at  places  where  be  could  not  dis- 
charge the  duties  of  the  office  ia  person. 
But  tlie  Revised  Statutes  do  not  expressly 
mention  a  deputy  commercial  agent  or 
the  agent  of  that  officer.  The  agent  of  a 
commercial  agent,  by  being  called  a  "com- 
mercial agent,"  would  not  have  been  dis- 
tinguished from  bis  principal;  and  we 
therefore  incline  to  the  opinion  that  tt 
was  intended  that  such  a  deputy,  when 
acting  at  a  place  different  from  that  of  ills 
principal,  was  Intended  to  be  Itnown  as  a 
"consular  agent."  He  is  snch  in  fact,  and 
It  is  no  misnomer.  It  is  evident  from  the 
certificate  to  the  depositions  in  this  case 
that  the  officer  was  an  agent  in  a  commer- 
cial agency,  and  we  infer  that,  under  the 
official  title  of  consular  agent,  he  was  act- 
ing as  deputy  of  the  commercial  agent  of 
a  consular  district.  The  seal  of  the  Unit- 
ed States  commercial  agency  would  indi- 
cate that  such  agency  existed  at  Camar- 
go,  and  it  would  seem  that  a  consular 
agent  at  that  point  muiit  have  been  sub- 
ordinate to  the  commercial  agent  in 
charge  of  the  district  in  which  Oamargo 
was  situate.  But,  at  all  events. it  Is  to  be 
presumed  that  the  officer  who  took  the 
depositions  did  his  duty,  and  affixed  the 
proper  seal  in  authentication  of  his  acts; 
and  from  the  light  before  us  we  cannot 
■ay  that  the  seeming  discrepancy  between 
the  seal  and  the  title  of  the  officer  is  suffi- 
cient to  overcome  that  presumption.  On 
the  contrary,  withont  the  aid  of  the  pre- 
sumption, we  incline  to  the  opinion  that 
we  should  beconstrained  to  hold  that  the 
seal  was  a  proper  one. 

But  another  ground  upon  which  the 
motion  to  suppress  was  based,  is  that  an 
attorney  of  the  plaintiff  acted  as  Inter- 
preter in  taking  the  depositions.  The 
facts  in  relation  to  that  matter  are  that 
one  H.  F.  Hord  was  employed  by  the 
plaintiff  to  attend  the  taking  of  the  depo- 
sitions, and  to  see  that  they  were  taken 
according  to  law.  He  was  present  when 
the  depositions  were  taken«  The  wit- 
nesses spoke  Spanish,  and  did  not  under- 
stand the  English  language.  Hord  un- 
derstood both  languages.  The  officer  also 
understood  the  English  and  Spanish  lan- 
guages well,  but,  because  he  did  not  write 
the  former  with  facility,  be  requested  Hord 
to  take  down  the  answers  of  the  wit- 
nesses. Hord  translated  the  answers,  and 
wrote  them  down.  The  officer  compared 
Hord's  work,  which  was  done  in  his  pres- 
ence and  hearing,  and,  after  the  answers 
were  written  down,  assured  the  witnesses 
that  the.y  were  correctly  translated.  It 
was  admitted  that  Hord  "made  the  inter- 
pretations correctly,"  and  that  he  was 
not  sworn.  Our  statutes  give  the  officer 
authority  to  summon  and  swear  an  inter- 
preter. Rev.  St.  art.  2280.  When  the  wit- 
nesses do  not  understand  the  English  lan- 
guage, and  the  officer  does   not    under- 


stand both  that  language  and  that  of  the 
witnesses,  be  should  undoubtedly  secure 
an  interpreter,  and  swear  him, as  the  stat- 
ute provides  that  interpreters  shall  bo 
sworn.  But  it  the  officer  be  familiar  with 
both  langnaKes,  and  merely  make  oae  of 
an  interpreter  in  taking  the  depositions, 
supervising  the  work  himself,  and  seeing 
that  it  is  correct,  we  see  no  reason  tor  re- 
quiring that  the  oatb  shall  be  udmluis- 
tered  to  such  an  interpreter.  It  is  tbe  offi- 
cer's work  at  last,  and  it  is  to  be  pre- 
sumed that  he  has  done  his  duty,  and  has 
seen  that  his  assistant  has  interpreted 
correctly.  The  fact  that  Hord  was  tbe  at- 
torney of  the  plaintiff  presents  a  question 
of  more  illfflculty.  We  think  it  improper 
for  the  officer  to  permit  the  attorney  of  a 
party  to  write  out  tbe  deposition  of  tbe 
witness  in  any  case,  and  in  this  case,  tbe 
attorney  having  acted  both  as  an  inter- 
preter and  an  amanuensis,  the  irregularity 
is  more  pronounced.  If  that  had  been  all 
that  had  been  shown  with  reference  to 
tbe  matter,  the  depositions  should  have 
been  suppressed.  But  the  statute  does 
not  expressly  prohibit  the  action  that 
was  taken  in  this  case,  and  therefore  it 
cannot  be  said  that  the  depositions  are 
void.  It  is  a  gross  Irregularity,  for  wbich 
depositions,  as  a  rule,  should  be  avoided.  , 
But  It  here  appears  that  the  officer,  know- 
ing both  languaares,  was  present  through- 
out the  taking,  supervised  and  compared 
the  work.  It  reasonably  appears  that  he 
knew  the  answers  as  written  down  were 
correct,  and  It  is  substantially  admitted 
that  they  were  correct.  The  facts  repel 
every  inference  of  fraud,  and  show  that  no 
possible  actual  injury  has  occurred  to  the 
defendants  from  the  manner  in  which  tbe 
depositions  were  taken.  In  so  clearacase 
we  think  It  was  not  error  to  refuse  to 
suppress  the  depositions  on  that  ground. 

Preliminary  to  the  trial,  tbe  defendants 
made  a  motion  to  strike  out  the  report  of 
one  John  S.  Hord,  a  surveyor  appointed 
by  the  court  to  make  a  survey  of  EI  Per- 
dido  and  La  Blanca  grants.  The  motion 
was  based,  in  effect,  upon  tno  grounds*. 
First,  that  in  making  bis  survey  tbe  sur- 
veyor had  not  followed  the  directions 
given  him  in  the  order  of  tbe  court;  and, 
aeeoad,  that  the  report  was  argumenta- 
tive, based  upon  hearsay,  and  inconsist- 
ent. There  is  much  In  the  report  that  is 
objectionable,  but  that  may  have  been 
stricken  out  without  destroying  the  instru- 
ment itself.  In  such  case  tbe  proper  prac- 
tice is  to  suppress  the  objectionable  parts, 
and  not  to  reject  the  whole  report.  We 
think,  also,  that  the  report  shows  that 
the  surveyor  in  making  the  survey  at- 
tempted to  ascertain  the  lines  of  the  two 
grants  as  actually  run  by  the  surveyor 
who  made  the  original  surveys,  and  that, 
therefore,  he  did  his  "work  presumably  tn 
tbe  best  of  bis  ability,  in  accordance  with 
the  order  of  the  court  wbich  directed  tbe 
survey  to  be  made.  We  conclude,  there- 
fore, tl)  at  the  court  ruled  correctly  In  re- 
fusing to  strike  out  the  whole  report. 

But  in  their  motion  the  defendants  also 
requested  the  court  to  strike  out  specific 
portions  of  the  report,  and  this  part  of 
the  motion  was  also  overruled.  The  por- 
tions so  objected  to  are  as  follows:  "I  have 
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carefully  exDmined  the  original  granta  by 
the  state  of  TauiaullpaH  containing  orig- 
inal Borveyg  by  L>.  Antonio  Canaies,  to 
the  fullowlng  aurveys:  El  Perdido.  Ala- 
meda.  Encino  del  Paso,  and  Encantada.  I 
baT«  examined,  in  tbe  Starr  county  rec- 
ords, the  record  of  tbe  La  Blanca  grants 
and  survey  by  Canaies,  and  hare  also  bad 
for  my  information  and  guidance  certified 
eopieii  of  tbe  Racla,  Vargas,  and  Santa 
Qnlteria  surveys,  and  also  surveys  and 
field-notes  of  surveys  made  by  iRagairre, 
Blocber,  Cock,  Prandy,  and  others,  and 
baveearefnlly  and  accurately  located  every 
natural  and  artificial  land-mark  referred 
to  in  said  previous  surveys."  (2)  "All  of 
tbe  above  surveys  made  by  Canaies  were 
et>ntemporaneuu8.  and  I  Und  that  be  in- 
variably certifies  to  having  corrected  tbe 
magnetic  variation  of  bis  needle,  and  hav- 
ing made  rectangular  surveys.  Isagulrre, 
Carvajal,  Salinas,  Prandy,  and  others,  on 
tbe  contrary,  in  surveyioff  the  La  Blanca 
and  Perdido  tracts,  ran  lines  partly  mag- 
netic, and  partly  bet  ween,  tbe  true  and 
magnetic,  while  no  Spanish  or  Mexican 
surveyor  was  ever  known  to  do  so  in 
making  original  surveys  on  unlocated 
lands."  (8)  'These  three  stones  (the 
stones  marked 'O,'  'H,''J,'  as  found  in 
Exhibits,)  are  recognised  by  owners  in  ad- 
joining tracts  as  corner-atones,  and  agree- 
ing, as  they  do,  so  nearly  with  the  orig- 
inal calls,  both  as  to  course  and  distance, 
have  evidently  not  been  tampered  with." 

(4)  "The  tree  (referring  to  a  tree  known 
as '  Bnclno  del  Paso')  has  old  marks,  al- 
most obliterated,  un  its  south  side.  It 
has  been  dead  apparently  for  years,  but 
Its  roots  are  still  firmly  imbedded  in  the 
land.  It  stands  alone  on  the  prairie,  in  a 
large  hole,  from  which  It  derives  its  name, 
and  Is  the  largest  tree  and  best  known 
land-mark  in  all  that  section.  Canaies' 
plat  and  fleld-notes.  both  uf  La  Blanca 
and  Encantada,  (Encino  del  Paso,)  show 
it  to  bea  line  tree  bet  ween  tbe  two  tracts." 

(5)  "Isagulrre,  (Carvajal,)  in  endeavoring 
to  resurrey  La  Alameda,  sta  tes  that  be 
began  at  the  south-east  corner,  M.,  at  a 
post  and  rock  planted  [s/d]  in  prairie,  and 
rau  north,  ef*  69'  east,  8,098  varas,  to  G. 
As  a  matter  of  tnct,  lines  running  from  M. 
require  a  departure  from  the  true  meridian 
of  over  9°  to  the  east,  to  connect  with  the 
stone  at  <t,  (red,)  at  O  (bioe)  over  500 
varas  to  tbe  west.  Tbe  stones  O,  H,  &  J 
he  similarljr  misplaces  at  H,  J,  ft  O,  (blue.) 
He  tben  runs,  tor  west  line  of  La  Alameda 
and  east  line  of  Encino  del  Paso.'from  J 
(blae)  to  F.(red,)  passing  several  hundred 
yards  to  the  west  of  live  oak  at  B,  called 
'Encino  del  Paso,* — a  most  unacconntable 
oversight,  as  tbe  tree  is  called  for  in  the 
original  grants  uf  both  Encino  del  Paso 
(Encantada)  and  La  Alameda  as  a  line 
tree  between  them,  and  la  so  placed  on  the 
maps  by  Canaies,  and  is  a  moat  notable 
and  well-known  land-mark.  It  is  there- 
fore apparent  that,  whichever  comer  of 
Isagnirre's  survey  may  be  taken  as  a 
starting  point,  it  wonld  be  a  mathemat- 
ical impossibility,  using  Iiis  courses  and 
distances,  to  connect  with  any  other  cor- 
ner-stone in  Its  true  location  on  the 
ground ;  and  if  tlie  Encino  del  Puro  tree 
be  taken  as  a  starting  point,  and  Isa- 


gnirre's courses  followed  ont,  not  a  single 
line  will  be  found  where  located  by  him. 
Tbe  plat  In  Alameda  grant  shows  TioOuer- 
ritasMotts,  marked  'U,'  to  bea  considera- 
bledistance  within  the  tract,  whereas  Isa- 
guirre's  survey  places  them  on  the  east- 
em  edge.  On  plat  marked  'Exhibit  B* 
will  be  found  Isagnirre's  attempted  resur- 
vey  uf  La  Alameda  and  La  nianna  tracts, 
(traced  blue,)  and  I  have  been  thus  partic- 
ular in  demonstrating  how  Isaguirre  laid 
off  these  two  tracts,  for  the  reason  that 
the  La  Blanca,  with  the  bite  G,  U,  J,  at 
its  north-east  corner,  and  Encino  del  Paso 
tree,  B,  on  its  western  boundary  lines  and 
corners  of  adjoining  tracts;  and  where 
laaguirreresurveyed  La  Alameda  he  plant- 
ed a  stoue  at  M,  1,518  varas  west  of  a  true 
south  line  from  G,  using  that  as  a  start- 
ing point.  He  failed  to  connect  with  the 
stones  G,  H,  J,  and  totally  ignored  tbe 
Encino  del  Paso  tree  at  B,  as  a  line  tree. 
Subsequently  be  resnrveyed  La  Blanca, 
making  Its  north  lineconforra  to  tbe  south 
line  of  his  erroneous  survey  of  La  Alame- 
da, and  this  gave  rise  to  all  disputes  as  to 
tbe  truebonndary  line  between  £1  Perdido 
and  La  Blanca  grants.  Hesse,  Prndy, 
and  others  have  made  surveys  of  La  Blan- 
ca in  accordance  with  Isagnirre's  field- 
notes,  while  Blucher  and  Cock  have  en- 
deavored to  follow  in  tbe  footsteps  of 
Canaies.  Intheoriginaisurvey  La  Incanta- 
da,  and  Encino  del  Paso  have  together, 
as  granted,  a  distance  of  18,000  varas  (360 
cordeles)  on  their  southern  boundary. 
From  two  stones  at  A  to  stone  atH  there 
Is  a  sbortag^  of  1,443  varas,  and,  if  that 
be  taken  as  a  south-east  corner  of  Encino 
del  Paso,  to  conform  to  Isagnirre's  survey 
of  La  Alameda  it  should  fall  short  several 
thousand  acres.  From  A  to  L  there  is  an 
excess  of  but  158  varas,  mnklug  a  surplus, 
it  is  true,  in  Encino  del  Paso  tract,  but 
only  about  one-eighth  of  what  the  short- 
age would  be  if  F,  and  not  L,  be  consid- 
ered as  the  south-east  comer  of  Encino 
del  Paso.  Furthermore,  the  Luseta  Qui- 
teria  has  been  surveyed  with  its  western 
line  at  O,  N,  O,  and  the  distance  from  F 
to  N  is  correct,  according  to  the  La  Blanca 
grant,  and  gives  that  tract  and  La  Ala- 
meda their  fall  quantity.  In  view  of  all 
these  facts,  I  have  adopted  the  line  run  by 
Blucher  between  the  Perdido  and  La 
Blanca  tracts  as  their  true  boundary  di- 
vision line.  This  line  is  a  true  north  and 
south  line,  F  to  S.  crossing  La  Blanca  line, 
A,  T." 

Each  of  the  foregoing  parts  of  the  re- 
port, as  separately  numbered,  was  spe- 
cifically excepted  to  in  tbe  motion,  and 
tbe  court  was  asked  to  strike  it  out.  We 
are  of  the  opinion  that,  with  one  excep- 
tion, so  much  of  the  report  as  was  spe- 
cially excepted  to  should  hare  been  sup- 
pressed. The  provisions  of  our  statute, 
in  reference  to  a  survey  and  report  made 
under  an  order  of  court  In  actions  of  tres- 
pass to  try  title,  are  meager.  It  merely 
empowers  the  judge,  within  term-time  or 
vacation,  to  order  a  survey  to  be  made 
and  reported  under  oath,  and  provides 
that  the  report,  if  it  be  not  rejected  for 
good  cause  shown,  shall  be  admitted  as 
evidence  on  the  trial.  Rev.  St.  art.  4800. 
We  think  it  clear  that  It  was  not  intend- 
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ed  that  a  Bnireyor  appointed  In  pnnia- 
ance  of  thin  statate  shoald  be  empowered 
to  determine  any  question  of  fact,  or  to 
gather  up  and  report  evidence  for  the 
KQidance  of  the  court  or  Jury.  Hia  aimple 
doty  in  to  Ko  upon  the  land  he  is  reqolred 
to  enrvey  with  a  copy  of  the  field.notes. 
by  which  he  la  to  be  guided,  to  search  tor 
and  survey  its  lines  and  comers,  and  to 
report  to  the  court  the  result  of  his  woric; 
that  is  to  say,  to  report  such  natural  and 
artificial  ohjects  as  Indicate  the  true  loca- 
tion of  the  lines  and  corners  as  be  oiay 
have  found  upon  the  ground,  and  the 
coarse  and  distance  of  each.  Where  no 
such  objects  can  lie  foond,  then  he  sbonld 
ao  i«port.  To  enable  him  to  And  the  lines 
and  comers,  he  may  seek  his  information 
from  any  source  he  may  see  proper;  but 
such  informatlun,  It  derived  from  docu- 
ments other  than  those  by  which  the  court 
directs  him  to  make  the  survey,  is  sec- 
ondary, and  it  from  witnesses  is  hearsay, 
and  Id  either  event  shoald  have  no  place 
in  the  report. 

The  facts  stated  in  that  part  of  the  re- 
port first  specially  excepted  to  were 
wholly  irrelevant  to  any  issue  before  the 
court,  and  should  have  been  stricken  out. 
What  documents  he  may  have  examined 
in  seeking  information  to  enable  him  to 
find  the  lines  and  comers  was  unimpor- 
tant, and  serve  only  to  incumber  the  re- 
port. The  facts  stated  In  the  second  part 
of  the  report  excepted  to  may  have  been 
pertinent,  if  proved  by  competent  evi- 
dence; but  they  could  not  be  proved  by  a 
surveyor's  report. 

In  regard  to  the  third  portion.it  issafti- 
clent  to  say  that  the  person  who  recog- 
nised the  stones  should  have  been  called 
to  testify  to  the  tact.  It  relevant.  It  was 
not  competent  tor  the  surveyor  to  make 
the  fact  of  bia  recognition  a  part  of  his  re- 
port. 

The  portion  of  the  report  numbered  6, 
as  above,  consists  of  statements  of  tacts 
which,  if  evidence  at  all,  should  have  been 
shown  by  the  documents  referred  to  and 
by  witnesses,  as  well  as  ot  arguments  and 
references  from  the  tacts  stated.  Upon 
the  principles  announced,  It  shoald  hare 
been  stricken  from  the  report.  The  objec- 
tions as  to  the  statements  with  reference  tn 
the  treekno^n  as  "Enulnodei  Paso"  were 
not  well  taken.  The  tacts  were  such  as 
may  have  been  ascertained  by  a  surveyor 
from  his  own  inspection  while  making  the 
survey,  and  were  proper  to  be  reported. 
So  morh,  however,  ot  that  part  of  the  re- 
port as  states  the  contents  of  Can  ales' 
plats  and  field-notes  ot  La  Blanca  and 
the  Encantada  grants,  were  best  Hhown 
by  the  plats  and  field-notes  themselves, 
and.  If  excepted  to  by  itself  alone,  should 
have  been  excluded.  The  field-notes  of 
contiguous  surveys  are  frequently  most 
material  evidence  in  settling  a  question  ot 
boundary,  and  we  assume  that  it  is  the 
practice  of  surveyors  appointed  by  the 
court  to  state  In  their  reports  the  con- 
tents of  such  field-notes.  They  are  usually 
well  known  to  both  parties,  so  that  no 
question  arises  as  to  the  tacts,  and  the 
statement  is  permitted  to  stand  without 
objection.  In  such  rase,  the  practice  is 
«onvenient,  and  seems  unnecessary  labor 


and  expmse;  but  It  cannot  change  the 
law. 

In  this  connection  we  need  consider  ap- 
pellants' first  assignment  ot  error,  which 
is  the  last  presented  in  their  brief.  It  com- 
plains ot  the  action  ot  the  court  in  reject- 
ing a  report  ot  the  surveyor  of  the  land  in 
controversy  made  by  one  Prandy,  county 
surveyor  ot  La  Sale  county,  by  vlrtae  <rf 
an  order  ot  the  judge.  The  order  directed 
a  survey  ot  the  El  Perdldu  and  La  Blanca 
grants,  in  order  to  ascertain  the  true 
boundary  line  between  the  two  tracts; 
appointed  the  surveyor  of  the  coonty  last 
named  to  make  the  sarveya,  and  required 
him  to  "be  guided  by  the  field -notes,  etc., 
of  the  original  snrveys,  and  other  infor- 
mation that  may  be  useful  and  obtaina- 
ble to  aid  said  surveyor  in  airiving  at  the 
true  location  of  the  said  boundary  line. " 
The  report  consists  ot  the  field-notea  of 
the  two  surveys,  respectively,  and. Heeond, 
of  remarks  In  justification  of  their  correct- 
ness. Taking  the  whole  report  together, 
the  field-notes  Heem  to  us  a  mere  state- 
ment of  the  survey  (ir's  conclusions,  upon 
such  evidence  as  was  accessible  to  him,  as 
to  the  true  location  ot  the  lines  andcornera 
of  the  two  surveys,  and  not  a  description 
of  the  objects,  natural  and  artificial, 
found  npon  the  ground  while  surveying 
the  lands  according  to  the  field-notes  ot 
the  original  surveys,  as  directed  by  the 
order  uf  the  court.  The  reports  resemble, 
rather,  a  referee's  statement  ot  his  conclu- 
sions ot  facts  than  a  detail  of  evideiioe. 
Moreover, It  shows  that, instead  ot  taking 
the  fleld-nutes  and  the  plats  ot  the  origi- 
nal surveys  as  his  guide,  he  based  his 
work  upon  the  field -notes  of  a  survey  of 
La  Blanca  made  in  1853,  and  approved  by 
one  Berna,  a  district  surveyor.  This  not 
only  shows  that  he  disregarded  the  order 
of  the  court,  but  also  strengthens  the  con- 
eloBlon  that  he  mistook  his  function,  and 
did  not  report  the  evidence  tending  to  es- 
tablish the  line  In  dispute,  found  upon  the 
ground  while  making  the  survey;  bnt 
gives  merely  bis  opinion  as  to  the  true  lo- 
cution of  the  lines  and  courses  ot  the  sur- 
veys, with  a  description  ot  objects  by 
which  they  are  to  be  identified.  We  con- 
clude that  the  court  correctly  rejected  the 
report. 

Daring  the  conrwe  ot  the  trial  the  plain- 
tiff asked  a  surveyor  the  following  ques- 
tion: "From  your  experience  in  lesarvey- 
Ing  the  surveys  and  grantsvoriglnally 
made  by  Oanales,  state  what  the  charac- 
ter ot  his  work  as  such  surveyor  is, — is  it 
not  correct  work,  as  such  surveyor?  or, 
in  other  words,  in  yonr  resurvey  ot  the 
grants  originally  surveyed  by  Caoales,  did 
you  find  his  work  correct  upon  the 
ground,  and  does  the  variation  ot  the  nee- 
dle call  for  course  and  distance,  marked 
natural  and  artificial,  as  called  tor  and  de- 
scribed by  him  In  his  original  surveys  and 
plats  and  field-notes  of  said  surveys?" 
The  question  was  objected  to  by  defend- 
ant, but  the  objection  was  overraled.  and 
the  witness  anbwered :  "I  find  it  [meaning 
the  work  of  Canales]  very  good."  We 
think  the  court  did  not  err  in  Its  ruling. 
The  fact  that  Canales'  purveys  were  gen- 
erally found  correct  was  a  circumstance 
tending  to  show  that  the  surveys  in  con- 
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troveray  were  correctly  made.  He  made 
the  original  aorvey  of  botb  frraots. 
Whether  Canales'  aarveys  were  DHnally 
correct  or  not  could  be  proveu  by  a  iwir- 
reyor  who  liadresurreyedlandaoriKiaally 
Burreyed  by  bim. 

Up«>a  the  trial  the  plaintiS  was  permit- 
ted to  read  in  evidence,  over  the  objection 
of  defendanta,  an  examined  copy  ol  the 
orlKinal  leraiit  to  one  Pelar  Zerae  of  a  aur- 
yey  artjoinins  La  Blanca  known  as  the 
"Alameda  Grant."  Tbe  original  was 
proved  to  be  in  poasessionof  Juan  Zarate, 
who  lived  In  a  connty  different  from  that 
in  which  the  case  was  tried,  and  who  had 
refused  to  sorrender  poHSfBRion  to  tbe 
plaintiff.  Plaintiff  made  affidavit  that  he 
could  not  procure  tbe  original.  No  proof 
was  offereti  to  show  the  execntlon  or  the 
orlglaal  instrnment,  but  tbe  plaintiff 
claimed  that  tbe  copy  should  be  admitted 
witboiit  proof,  because  the  oriiclnal  was 
an  ancient  instrument.  It  was  shown 
that  Juan  Zarate  waa  in  posaeealon,  hold- 
ing the  land  as  one  of  the  heirs  of  the 
grantor,  and  that  he  had  been  residing 
there  for  three  years.  Whether  he  had  re- 
Bided  upon  it  for  a  longer  period  or  not 
did  not  appear.  The  grant,  as  shown  by 
the  examined  copy,  was  dated  in  1835,  but 
DO  other  evidence  was  Introduced  tending 
to  Hbow  Its  age  or  authenticity.  We  have 
found  no  ease  in  which  it  has  been  ruled 
that  an  examined  copy  of  an  instrnment 
can  he  admitted  In  evidence  without  proof 
of  the  execution  of  tbe  original,  however 
old  tbe  instrument  may  purport  to  be. 
Wberc  a  deed  baa  been  duly  recorded  over 
SO  years,  and  the  original  has  been  lost,  a 
certlHed  copy  has  been  admitted  without 
proof  of  the  original,  but  thla  was  by  force 
of  tbe  statute.  Holmes  v.  Coryell,  58  Tex. 
688.  We  are  of  tbe  opinion  that  the  evi- 
dence waa  not  sufficient  to  authorise  the 
admlBBlon  of  the  examined  copy  In  this 
case.  It  being  out  of  the  power  of  the 
plaintiff  to  produce  the  original,  and  the 
Instrnment  beingao  old  as  to  render  direct 
evidence  of  Its  execution  improbable,  we 
are  of  tbe  opinion  that  hn  should  be  per- 
mitted to  show  Ita  execution  by  circum- 
stances.  Long  posaesBion  under  It,  the 
payment  of  taxes  npon  tbe  land,  the 
marks  of  age  npon  the  paper  itself,  are  all 
eircnmfltancea  which  might  be  looked  to. 
Indeed,  we  think  it  possible  to  make  a 
ease  nnder  which  tbe  copy  would  be  ad- 
missible as  the  copy  of  an  ancient  instru- 
ment, but,  certainly,  it  ahonld  require 
maeh  stronger  corroborating  proof  than 
where  the  original  is  produced  before  the 
court,  bearing  the  appearance  of  age  and 
anthenticity  upon  its  face.  If  the  docu- 
ment in  qneBtion  be  genuine,  some  better 
evidence  of  its  anthenticity  can  certainly 
be  produced.  Juan  Zarate,  it  would  seem, 
sbutild  know  tbe  facts  bearing  most 
clearly  upon  the  question  of  Its  gen nlne- 
ness,  and  bis  testimony  should  be  pro- 
cared. 

Tbere  was  no  error  in  giving  tbe  charge 
complained  of  in  the  nineteenth  assign- 
ment of  error.  It  ht  correct  as  a  matter 
of  law,  and  wna  applicable  to  the  facts  of 
tbe  case.  Nor  do  we  think  the  court  erred 
in  refusing  the  charge  set  out  in  the  sume 
assignment.    Tbe  words   tbe  court  was 


asked  to  construe  required  no  construc- 
tion. They  were  doubtless  well  under- 
stood by  the  Jury. 

The  charge  the  refusal  of  which  is  com- 
plained of  In  the  twentieth  assignment  of 
error  was  calculated  to  give  undue  im- 
portance to  one  call  In  the  g:rant  over  oth- 
era  of  an  equal  dignity,  and  was  therefore 
misleading. 

Neither,  in  our  opinion,  did  the  court  err 
In  refusing  togivethcspeclalchargesetout 
in  appellants'  twenty-Srst  assignment  of 
error.  Acquiescence  of  tbe  plaintiff  in  tbe 
boundary  line  claimed  by  defendants,  (if  he 
did  so  acquiesce,)  under  circumstances  not 
amounting  to  an  estoppel,  was  a  mere  fact 
to  be  considered  by  the  Jury  In  determining 
the  question  of  boundary.  Its  weight  was 
a  matter  to  be  argued  by  counsel  for  the 
defendants,  bnt  It  was  not  the  duty  of  tbe 
court  to  aid  their  argument.  Tbe  evl* 
dence  bearing  upon  the  quPHtlon  having 
been  admitted,  the  Jury  doubtless  knew 
they  were  at  liberty  to  consider  it.  For 
tbe  errors  pointed  ont,  tbe  Judgment  is 
reversed,  and  tbe  cause  remanded. 


City  of  Soi.phub  Springb  v.Wbbkb. 

(Supreme  Court  of  Texa».    Dec.  3, 1891.) 

Bill  or  Bxoxptions— Application  fob  Cohtin- 

UANOS. 

Where  no  exception  is  taken  to  a  ruling  on 
an  applloatlon  for  a  continuanoe,  aa  required  by 
District  Court  Rule  55,  the  presumption  is  that 
circumstances  justified  the  ruling,  and  It  will 
not  be  disturbed  on  appeal. 

Commissioners'  decision.  Section  B. 
Appeal  from  dlHtrlct  court,  Hopkina  coun- 
ty :  E.  W.  Terhunk,  Judge. 

"This  was  an  action  by  A.  C.  Weeks 
against  the  city  of  Sulphur  Springx. 
Tbere  was  judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

WbiWe  A  Son,  for  appellant.  J.  B. 
PiDsmore  and  H.  C.  Conner,  for  appellee. 

Tablton,  .T.  This  appeal  is  prosecuted 
by  appellant  from  a  Judgment  against  it 
In  favor  of  appellee  for  the  sum  of  f400, 
rendered  by  the  district  court  of  Hopkins 
county,  May  7,  1890.  Two  assignments 
of  error  are  relied  upon  by  appellant.  In 
them  Itcomplalns  (1)  that  tbecourt  erred 
in  overruling  Ita  application  for  a  contin- 
uance; (2)  that  the  court  erred  in  refusing 
to  appellant  the  right  of  having  the 
cause  Tried  by  a  Jury.  Tbe  only  source  of 
Information  to  ua  of  the  action  of  the 
court  In  refusing  tha  trial  by  Jury  la  a 
statement  to  the  effect  set  ont  in  the  ap- 
plication for  a  continuance,  the  alleged 
refusal  being  one  of  the  grounds  for  the 
application.  It  hence  follows  that.  If  we 
cannot  sustain  the  first  error  assigned, 
we  shall  not  be  able  to  sustain  tbe  second 
We  are  not  at  liberty  to  revise  the  action 
of  the  court  In  overruling  the  appllcntion 
tor  a  continuance,  becanae  tbe  appellant 
took  no  bill  of  exception  thereto.  In  the 
absence  ol  such  a  bill,  we  are  to  presume 
tbattheclrcumstances  justltled  tbe  court's 
action.    Rule  55  for  Dii!i trie t Courts  ;i  Kail- 

*Tbls  rule  provide*  that  the  rulings  of  the 
court  on  applicaUons  for  continuance,  when 
sought  to  be  complained  of  as  erroneous,  must  be 
presented  in  a  bill  of  exceptions. 
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road  Co.  r.  McAllister.  68  Tex.  349;  Con- 
treraB  v.  Haynes,  61  Tex.  108;  PblUppowekl 
7.  Rpeiicer,  63  Tex.  604;  Railroad  v.  Mal- 
lon,  66  Tex.  116:  Cole  y.  Terrell.  71  Tex. 
549.  9  S.  W.  Rep.668.  The  Judgment slioald 
be  afflrmed. 

Statton.  G.  J.    Afflrmed,  aa  per  opinion 
of  commlfuilon  of  appeals. 


Eddt  et  ah  r.  Adams. 
(Supreme  Court  of  Teau.    Jan.  89, 1899.) 
Hastbb  Ain>  Bbryamt— DBrsonvB  Haohinbrt— 
Dun  or  Kabtbb. 
In  an  action  by  an  employe  to  r«coTer 
danuuces  for  personal  injuries  sustained  by  rea- 
son of  a  defective  hand  -car,  the  court  en«d  in 
instructing  tlie  lury  that  it  was  the  duty  of  the 
master  to  inmlsh  its  emploves  safe  machinery; 
the  only  dutvof  the  master  beiuK  to  use  ordinary 
care  to  avoid  6uch  defects  as  migrht  expose  em- 
ployes to  danger  while  using  the  machinery  with 
ordinary  care. 

Appeal  from  district  eonrt,  Dallas 
county. 

Action  by  Cbarlee  A.  Adams  against 
George  A.  Eddy  and  another.  From  a 
Judgment  (or  plaintiff,  defendants  appeal. 
Reversed. 

Alexander  A  Clark,  tnr  appellants.  Sie- 
Donald  A  Parka,  for  appellee. 

Ubnbt,  J.  This  suit  was  brongbt  by 
appellee  to  recover  damagea  for  peraonal 
Injuries  received  by  him  while  In  the  em- 
ployment of  appellants  by  the  derailment 
of  a  hand-car  which  he  was  assisting  In 
operating.  "Plaintiff  alleges  that  at  the 
time  of  the  accident  and  prior  thereto  de- 
fendants' railway  track  was  so  negligent- 
ly conetructed  and  kept  in  repair  at  or 
near  the  place  where  said  hand-car  ran  off 
the  track  that  there  was  a  low  Joint  In 
said  track  at  or  near  said  place,  of  which 
said  low  Joint  or  defect  In  the  track  plain- 
tiff knew  nothing  before  or  at  the  time  he 
was  injured,  but  the  defendants  Mell 
knew,  ur  by  due  care  and  diligence  might 
have  known,  of  the  same;  thut  the  hand- 
car upon  which  he  was  riding  when  he 
was  injured  was  negligently  and  careless- 
ly furnished  by  the  defendants;  that  hn 
was  required  by  defendants,  with  others, 
to  use  the  same,  and  that  said  hand-car 
was  on  said  day,  before  and  at  the  time 
of  plaintiff's  Injuries,  in  bad  repair,  old. 
rickety,  and  shaky:  that  the  wheels  on 
said  band-car  were  loose,  causing  said 
hand-car  to  run  unsteadily  and  rough.— 
all  of  which  defendants  well  knew  before 
and  at  the  time  of  said  acrldent."  The 
court  charged  the  jury  that  "It  was  the 
duty  of  the  defendants  to  furnish  to  their 
employes  safe  machinery  with  which  to 
perform  the  labor  assigned  to  them. " 

The  judgment  in  the  cane  of  the  Oulf. 
Colorado  &  Santa  Fe  Railway  Company 
against  Wells  was  reversed  by  this  court 
because  the  jury  were  charged  that  it 
was  the  duty  of  the  railway  company  to 
provide  for  its  employes  safe  machinery. 
17  S.  W.  Rep.  511.  In  the  opinion  It  Is  said : 
"The  law  does  not  require  railway  corpo- 
rations or  other  employers  to  provide  sate 
machinery,  but  to  use  ordinary  care  to 
avoid  such  defects  aa    may  expose  em- 


ployes to  danger  while  using  It  with  or- 
dinary care. "  That  the  duty  of  a  railroad 
company  to  an  employe  is  to  ase  ordi- 
nary care  to  provide  such  cars,  road-bed. 
tanks,  etc..  as  are  reasonably  safe,  has 
been  announced  by  this  court  in  other 
oases.  Railway  Co.  v.  Oram,  49  Tex.  346; 
Railway  Co.  y.  Lyde,  67Tes.6U7:  Railway 
Co.  y.  McCarthy.  64  Tex.  632;  Rail  way  Co. 
y.  Conrad.  62  Tex.  627;  Railway  Co.  y. 
Bell.  76  Tex.  60. 12  8.  W.  Rep.  821.  The 
Judgment  Is  reversed,  and  the  caaae  Is  re- 
manded. 


Dykes  v.  O'Connob  et  al. 
(Supreme  Court  of  Texae.    Jan.  99,  IflM.) 

HOMSSTEAD— RiOHTB  OF  WlPB  AND  ChILDRBX. 

In  ejectment  against  a  married  woman, 
who  claims  the  subject  of  the  action  as  a  home- 
stead, and  shows  all  the  facts  necessary  to  estab- 
lish a  homestead,  defendant's  rights  cannot  be 
defeated  by  a  lease  of  the  sabjeot,  ezeoated  by 
her  husband,  acknowledging  himself  to  be  plain- 
tiff's tenant 

Appeal  from  district  conrt,  OoUad  coan- 
ty. 

Action  by  T.  M.  O'Connor  and  anotber 
against  Caroline  J.  Dykes.  From  a  judg- 
ment for  plaintiffs,  defendant  appeals. 
Reversed. 

iS.  Chenanlt  and  T.  P.  BolUday,  for  ap- 
pellant. Fly  A  Hill,  for  appellee  John  LIu- 
ney.  OlHfs,  Callander  A  Proctor,  for  ap- 
pellee T.  M.  O'Connor. 

Hbnrt.  J.  This  suit  was  brought  by 
Thomas  M.  O'Connor  and  John  LIuney  to 
recover  the  possession  of  a  tract  of  land 
containing  13U  acres.  The  original  peti- 
tion was  tiled  on  the day  of  Octo- 
ber, 1891.  Tn  an  amended  petition  the 
plaintiffs  stated  tbelrtltle  substantially  as 
follows:  That  on  theSd  day  of  July,  1882. 
defendant,  Caroline  J.  Dykes,  was  the  wife 
of  T.  J.  Dykes ;  that  on  said  date  the  said 
T.  J.  Dykes,  as  lessee,  and  J.  and  R.  Drls- 
coll  as  lessors,  executed  a  lease  for  tbe 
premises  in  controversy  for  the  period  of 
five  years,  whereby  said  T.  J.  Dykes  ac- 
knowledxed  bimsclf  to  be  the  tenant  of 
said  J.  and  R.  Drlseoll,  and  promised  to 
pay  them  annual  rent  as  such;  and  that 
afterwards  plaintiffs  acquired  the  title  of 
the  Driscolls.  The  defendant  pleaded  "nut 
guilty,"  and  the  statute  of  limitations  u( 
6  and  10  years;  and,  further,  that  tlie  said 
T.  J.  Dykes,  who  was  then  her  husband, 
on  tbe  22d  day  of  December,  1880.  pur- 
chased tbe  land  in  controversy  from  one 
Hastlng^s,  and  received  a  deed  for  It  from 
him ;  that  the  defendant  and  her  busband 
and  their,  minor  children  lived  npon  said 
land  as  their  homestead  from  about  the 
date  of  said  conveyance;  that  tbe  said 
lease  was  executed  without  her  consent, 
etc.  The  cause  was  tried  without  a  jury. 
The  plaintiff  proved  title  from  the  Dris- 
colls.  but  did  not  attempt  to  deraign  title 
beyond  them.  Plaintiffs  read  in  evidence 
the  aforesaid  lease.  The  defendant  proved 
the  conveyance  from  Hastings,  as  alleged. 
It  was  not  pretended  that  the  defendant 
executed  the  lease,  and  It  was  proven 
that  tbe  occupation  of  tbe  land  as  a  home- 
stead was  begun  before  the  date  of  the 
lease.    The  court  rendered  Judgment  for 
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the  plaintilTB.  The  defAndant  objected  to 
the  introduction  u(  the  lease,  and  asalgnH 
^errur  on  its  admiaRion.  If  the  lease  is  left 
oDt  ut  cooBlderatlon,  the  plaintllfB  failed 
to  show  title  to  the  land,  or  any  right 
thereto,  either  legal  or  equitable,  aoperior 
to  the  right  of  the  defendant.  She  proved 
all  of  the  facts  necessary  to  constitate  it 
the  faomeatead  of  the  family  at  the  date  of 
the  execation  of  the  lease  by  her  bosband 
■as  against  the  claim  of  the  plaintiffs.  It 
was  not  in  the  power  of  her  hasband,  by 
«  lease  or  any  other  form  of  contract  or 
conveyance,  to  work  a  divestitore  of  her 
bomeetead  right  and  interest,  without  her 
-consent,  evidenced  In  the  manner  pre- 
scribed by  our  statates.  The  error  Is  fair- 
ly and  pertinently  presented  in  the  follow- 
ing assignment  of  error:  "The  court  erred 
in  rendering  judgment  for  plaintiffs  be- 
cause the  facts  show  that  defendant 
ownetl  and  claimed  the  land  involved  as 
her  home  and  place,  and  that  It  was  her 
homestead,  against  all  persons  not  having 
-a  superior  title,  and  tbeeffect  of  said  judg- 
ment  is  to  deprive  her  (defendant)  of  her 
liomestead  right,  based  on  the  theory  or 
assnmptlon  that  defendant's  husband 
could  deprive  her  of  her  homestead  right 
wlthoot  her  consent,  by  executing  said 
lease.  Defendant's  consent  'not  being 
shown,  said  Judgment  was  erroneous,  be- 
«au8e  tbere  was  no  evidence  «>t  any  kind 
of  sale  by  defendant  or  ber  husband,  and 
because  It  was  shown  that  defendant  was 
in  possession  under  claim  of  title  at  the 
time  and  before  the  execution  of  said 
lease."  The  Judgment  will  be  reversed, 
-and  tbe  cause  will  be  remanded. 


Showaltbr  ▼.  Macdonrll. 
(Supreme  Comt  of  Texas.    Jan.  99, 1892.) 

9tt.lVTm  OV  F&LUD8— BAI.B  O*  LaJTO — AOCKFTAXOa 
or  CONVBTANCB. 

After  acceptance  of  a  conveyance  of  lands 
the  rendee  cannot  avail  himself  of  the  want  of 
a  written  contract  for  the  sale  thereof  in  an  ao- 
tlon  for  the  recovery  of  the  pnrohase  money. 

Appeal  from  district  court,  Webb  coun- 
ty. 

Action  by  W.  Showalter  against  Allen 
Jlaodonell.  From  a  Judgment  for  defend- 
ant plaintiff  appeals.    Keversed. 

Kiebolsoa  A  Dodd,  for  appellant.  Atlee 
Jl  Earaeat,  for  appellee. 

Hbnbt,  J.  This  suit  was  brought  by 
tbe  appellant  to  recover  tbe  sum  of  f2,000 
alleged  to  be  due  him  on  account  of  a 
parol  agreement  made  with  tbe  appellee 
to  tbe  effect  that  said  sum  would  be  paid 
appellant  in  consideration  of  bis  making 
to  the  appellee  and  his  sister  Mary  Mac- 
donell  a  deed  conveying  bis  interest  In  a 
designated  league  of  land,  and  procuring 
a  like  deed  from  two  other  persons  named. 
The  petition  charged  that  the  deeds  were 
executed  and  delivered  according  to  the 
terras  of  tbe  agreement,  and  that  the  de- 
fendant had  refused  to  pay  the  considera- 
tion. Tbe  cause  was  tried  without  a 
Jury,  and  tbe  following  conclusions  of  tact 
were  filed  by  the  Judge:  "I  find  from  the 
evidence  that  tbe  material  allegations  In 
nlalntifTs  petition  have  been  proved  sub- 
stantially as  alleged, to- wit:  (1)  That  the 


agreement  for  tbe  sale  and  purchase  of 
the  land  described  In  plaintiff's  petition 
was  made  as  alleged,  and  that  tbe  plain- 
tiff executed  bis  part  of  tbe  agreement  be- 
fore the  Ist  day  of  January,  1890.  (2) 
That  the  defendant  made  such  agreement 
with  plaintiff  through  bis  agent,  that  tbe 
agreement  between  the  agent  and  plain- 
tiff wan  a  verbal  one,  and  that  said 
agent's  authority  from  defendant  was 
verbal  only.  (3)  That  tbe  consideration 
agreed  to  be  paid  by  the  defendant  to 
plaintiff  was  the  sum  of  $2,000,  payable  90 
days  irom  .lanuary  1, 1890,  and  that  same 
has  '-'t  been  paid."  The  Judge  filed  the 
follu%.  .ugcoiiclusion  of  law,  and  rendered 
Judgment  accordingly:  "From  which 
facts  my  conclusion  of  law  is  that  the 
plaintiff  cannot  maintain  his  action  in  this 
court,  because  the  axreement  upon  which 
the  same  is  brought,  or  some  memoran- 
dum, is  not  in  writing,  signed  by  the  de- 
fendant." 

By  the  finding  that  plaintiff  executed 
his  part  of  tbe  agreement  within  the  stip- 
ulated period  of  time,  it  appears  that  he 
delivered  to  the  defendant  the  deeds  con- 
tracted tor.  Such  finding  necessarily  in- 
cludes an  acceptance  of  the  deeds  by  the 
defendant,  as  there  could  not  have  been  a 
delivery  without  such  acceptance.  After 
sucb  delivery  and  acceptance  the  statute 
of  frauds  had  no  application.  In  such 
cases  tbe  purchase  money  may  be  collect- 
ed notwithstanding  the  absence  of  a 
promise  in  writing  to  pay  it.  Adkins  v. 
Watson,  12  Tex.  199;  Fulton  t.  Robinson, 
55  Tex.  401.  The  Judgment  will  be  re- 
versed, and  tbe  cause  remanded. 


Sbowaltbr  v.  Laredo  Imp.  Co.  et  a/. 

(Supreme  Court  qf  Teoau.    Jan.  89, 1899.) 

COBFOBATIOKS— INSOLVBNOT— RbOBIVBBS  —  POWBB 

TO  BxsM  roB  Unpaio  Subscbiptions. 

1.  Laws  of  Texas,  relating  to  the  appoint- 
ment of  reoeivers  for  insolvent  corporations,  do 
not  contemplate  the  administration  of  anything 
less  than  the  whole  of  their  property  sut^eot  to 
the  payment  of  their  debts. 

2.  An  order  of  ooart  appointing  a  reoeiver  of 
the  property  of  an  Insolvent  corporation  is  not 
necessarily  limited  to  sach  property  as  mi^  be 
mentionea  in  the  application  therefor. 

8.  An  order  appointing  a  reoeiver  to  take 
charge  of  the  "whole  prc^terty"  of  an  Insolvent 
corporation  will  empower  him  to  sne  for  and  re- 
cover unpaid  subscriptions  to  the  stook  of  the 
corporation. 

4.  Bev.  8t  art  595,  permitting  a  Judgment 
creditor  of  a  oorooration,  whose  execation  has 
been  returned,  "No  effects,"  to  have  execution 
against  stockholders,  to  an  extent  equal  to  the 
amount  ot  their  unpaid  stock,  has  no  applloatlon 
where  the  corporation  is  Insolvent,  and  has  been 
placed  In  the  hands  of  a  reoeiver. 

Appeal  from  district  court.  Webb 
county. 

Action  by  W.  Showalter  against  tbe 
Laredo  Improvement  Company  apd  oth- 
ers. Rev. St.  art.  595,  provides  that, "If  any 
execution  shall  have  been  issued  against 
property  or  effects  of  a  corporation, 
*  *  *  and  there  cannot  be  found  any 
property  whereon  to  levy  such  execution, 
then  the  exerutlou  may  be  issued  against 
any  of  the  stockbolders  to  an  extent 
equal  to  the  amount  of  stuck  unpaid; 
but  no  execution  shall  issue  against  anx 
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stockholder  except  npon  tbe  order  of  the 
court  In  which  the  action  •  •  •  shall 
have  been  bronght  or  Instltated,  made 
upon  motion  In  open  court  after  reasona- 
ble notice  In  writing  to  tbe  person  or  per- 
sons sought  to  becharged;  and  npon  each 
motion  such  court  may  order  execution  to 
Issue  accordingly,  or  tbe  plaintiff  in  execu- 
tion may  proceed  by  action  to  charge  the 
stockholders  with  the  amount  of  his  Judg- 
ment in  accordance  with  the  liability  of 
stockholders."  From  a  Judgment  for  da 
fendauts.  plaintiff  appeals.    AtSrmed. 

S.  a.  Newton  and  Herbert  Walcott,  for 
appellant.  Nicholson,  Dodd  A  Mullally, 
for  receiver.  Pierce  Jt  Rowland,  for  ap- 
pellees. 

Henkt,  J.  The  appellant  sued  the  La- 
redo Improvement  Company  for  debt, 
charging  that  it  was  insolvent,  and  pray- 
ing for  the  appointment  of  a  receiver. 
Tbe  petition.  In  regard  to  tbe  property 
of  the  defendant,  charges  that  "said  de- 
fendant bas  a  large  body  of  real  estate  in 
the  city  of  Laredo,  Webb  county,  Texas, 
of  the  value  o(  Sl-MI.OOO,  and  a  street  rail- 
way and  franchise  In  said  city,  o(  the 
value  of  f  100,000,  and  no  other  property, 
within  plaintiff's  knowledge."  Tbe  court 
appointed  a  receiver,  with  powers  ex- 
pressed as  follows:  "To  take  charge  of 
the  property  of  said  company,  and  to 
have  all  the  powers  and  perform  all  the 
functions  of  receivers  under  the  law."  In 
addition  to  tbe  property  specially  men- 
tioned In  the  petition,  the  stockholders  of 
the  corporation  were  liable  to  It  on  ac- 
count of  their  not  having  having  fully 
paid  tor  the  shares  of  stock  held  by  them. 
The  plaintiff,  having  recovered  a  Judgment 
for  bis  debt,  caused  an  execution  to  be 
issued  against  tbe  corporation,  which  the 
sheriff  returned  unexecuted,  because  be 
could  not  Und  property  upon  which  to 
levy  It.  Thereupon  the  appellant  applied 
for  an  order  of  the  court  under  article  696 
of  the  Revised  Statutes  for  execution 
against  the  appellees  Wilcox  and  Kamp- 
mann,'wbo  owned  unpaid  stock  In  thecor- 
poratlon.  Tbe  relief  thus  sought  was  re- 
sisted by  the  receiver  and  the  stock- 
holders, and  was  refused  by  the  court. 
The  errors  assigned  are  substantially  as 
follows:  (1)  That 'the  laws  of  Texas  do 
not  authorize  the  appointment  of  re^eh- 
ers  with  power  to  sue  stockholders  for 
amounts  unpaid  on  their  capital  stock. 
(2)  That  article  695  of  the  Revised  Stat- 
utes  gives  to  creditors  tbe  right  to  have 
execution  against  stockholders  for  the 
amount  of  their  unpaid  stock,  without 
regard  to  the  appointment  of  a  receiver. 
(8j  That  the  application  only  asked  for 
receivers  for  the  real  estate  and  street  rail- 
way of  defendant,  and  no  greater  author- 
ity than  that  asked  could  be  conferred  up- 
on them.  (4)  That  the  order  of  the  court 
appointing  receivers  limited  their  powers 
to  the  real  estate  and  street  railway  In 
the  city  of  Laredo,  and  did  not  include 
the  demands  for  unpaid  stock.  The  pro- 
visions of  our  statutes  clearly  show  that 
the  arrearages  of  stockholders  for  unpaid 
stock  are,  for  the  purposes  of  paying  the 
debts  and  making  distribution  of  the  as- 
oets  of  a  corporation,  as  much  to  be  treat- 


ed as  its  property  as  anything  else  owned 
by  it.  Tbe  statute  relating  to  the  ap- 
pointment of  receivers  for  insolvent  cor- 
porations does  not  contemplate  the  ad- 
ministration of  anything  less  than  tbe 
whole  of  Its  property  that  is  subject  to 
the  payment  of  its  debts.  The  order  of 
tbe  court  appointing  a  receiver  Is  not  nec- 
essarily limited  to  such  property  as  may 
be  mentioned  In  tbe  petition  for  one.  The 
order  of  tbe  court  appointing  the  receiver 
embraced  the  whole  of  the  property  of  tbe 
corporation,  and  tbe  petition  did  not 
deariy  limit  the  application  to  less  tbac 
the  whole.  We  do  not  think  that  tlie 
provisions  of  article  695  of  tbe  Revised 
Statutes  apply  to  an  insolvent  corpora- 
tion in  tbe  bands  of  a  receiver.  It  certain- 
ly cannot  be  proper  for  the  plaintiff  to 
cause  the  remaining  property  of  tbe  cor- 
poration to  be  placed  in  the  hands  of  a 
receiver,  and  then  proceed  by  notice  and 
execution  to  appropriate  to  tbe  aatisfae- 
tion  of  his  own  Judgment  tbe  arrearages 
of  the  stockholders.  The  court  properly 
refused  to  order  the  issnance  of  the  execu- 
tions.   Tbe  Judgment  Is  affirmed. 


OcLT.  C.  ft  8.  F.  R.  Co.  V.  FiKK  e£  at. 
(Supreme  Oourt  cf  Texae.    Feb.  8,  1893.) 

RULKOl.0    COMFANIKS  —  CONSTBUCTIOS  —  IXJCBIIS 

TO  Abuttino  Pbopcbtt — BxcEssivB  Damages. 
la  on  aotioD  agaiast  arailioad  oompany  for 
tbe  depreciation  in  value  of  two  lots,  allied  to 
have  been  caused  by  tbe  operation  and  constriio- 
tion  of  certain  railroad  trades,  wbere  it  appears 
that  the  lots,  before  tbe  tracks  were  laid,  were 
worth  not  more  than  1085,  a  verdict  for  ^00  is 
excessive. 

Commlasionera' decision.  Section  A.  Er- 
ror from  district  court,  Harris  county. 

Action  by  Emily  Fink  and  others  against 
the  Gulf,  Colorado  &  Sante  Fe  Railroad 
Company.  Judgment  for  plaintiffs.  De- 
fendant brings  error.    Reversed. 

J.  W.  Terry,  for  plaintiff  In  error.  Gus- 
tavo Cook  and  A.  C.  Allen,  tor  ddendants 
in  error. 

HoBBV,  p.  J.  This  suit  was  brunght 
on  December  2, 18iW,  In  the  district  court 
of  Harris  county,  agatnsc  the  plaintiff  in 
error,  the  Oulf,  Colorado  &  Santa  Fe  Rail- 
road Company,  by  Mrs.  Emily  Fink  and 
the  remaining  defendants  in  error,  for 
damages  for  the  depreciation  in  the  value 
and  use  of  two  lots,  numbered  4  and  5,  in 
block  221,  in  tbe  city  of  Houston,  owned 
and  occupied  by  them  as  a  homestead, 
which  was  alleged  to  have  been  caused 
by  the  construction  and  operation  of  cer- 
tain ralroad  tracks  and  swltcbee.  by 
plaintiff  iQ  error,  on  tbe  street  in  front  of 
aald  lots.  A  trial  of  the  cause  resulted  in 
a  verdict  and  Judgment  for  tbe  defend- 
ants in  error  for  the  sum  of  9800,  from 
which  this  writ  of  error  Is  prosecuted. 

The  only  question  raised  by  tbe  asidgn- 
ments  of  error  Is  whether  the  verdict  fur 
9800  is  supported  by  tbe  evidence  in  tlw 
case.  The  testimony  showed  that  the 
property  was  occupied  by  the  appellees  as 
a  homestead,  and  that  there  ^\ere  im- 
provements on  the  lots  in  question.  There 
was  evidence  rIho  of  inconvenience  and 
annoyance    resulting    from     the     tioise. 
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smoke,  and  cinders  and  tbe  partial  block- 
ade and  obatructlon  ot  the  street  In  front 
of  the  proi>erty,  caused  by  tbe  use  and 
operation  of  tbe  switches  of  appellant,  as 
complained  of.  That,  it  is  shown,  bad  tbe 
effect  to  depreciate  the  valne  of  the  prop- 
erty to  tbe  extent  of  25  per  cent.,  accord- 
ing to  tbe  appellees'  evidence  of  Its  value. 
LK>oking  to  the  testimony  to  ascertain 
wbat  was  tbe  value  of  tbe  property,  we 
find  that  in  December,  1889,  Just  prior  to 
tbe  conslrurtion  of  the  swItcheH  com- 
plained of,  the  lots  were  shown  to  be 
worth  about  9312.50  each,  agxregating 
tbe  sum  of  S62S.  There  is  no  evidence  of 
tbe  value  of  the  improvements  independ- 
ently of  tbe  lots,  nor  of  the  lots  with  tbe 
improvements.  But  tbe  value  Is  confined 
to  tbe  lots  alone,  which,  immediately  be- 
fore tbe  act  complained  of,  was  f625:  and 
their  depreciation  in  value  <!5  per  cent.,  us 
testlfii>d  to  by  appellees,  would  not  author- 
ise a  verdict  in  excess  of  f  156.  The  con- 
tention of  appellees  is  that  there  can  be  a 
recovery  for  damages  other  than  the  mere 
deterioration  In  the  value  of  tbe  lots,  and 
that  in  this  case  there  was  proof  that  the 
street  was  blockaded  and  obstructed,  and 
the  boase  filled  with  smoke,  cinders,  etc., 
affecting  ibt  use,  and  Impairing  its  enjoy- 
ment, as  a  residence.  This  ma.T  be  cor- 
rect, and  the  principle  is  recognised  in  our 
state  that  under  the  constitutional  guar- 
anty that  "no  person's  property  shall  be 
destroyed  or  damaged  for  public  use  with- 
out adeaoate  compensation,"  etc.,  the 
right  to  damages  for  injury  to  property 
adjacent  to  a  street  on  which  a  railroad 
track  is  built  under  authority  from  tbe 
city  is  not  restricted  to  cases  where  the 
street  is  exclusively  appropriated.  Rail- 
road Co.  v.Eddins.tiO  Tex.659.  Butthisis 
not  the  question  before  us.  ,  The  right  to 
recover  damages  growlngont  of  such  actH 
of  tbe  defendant  as  impaired  tbe  use  and 
enjoyment  of  the  property  as  a  home 
could  not  anthorlxe  a  verdict  or  judgment 
for  a  sum  greater  than  any  of  tbe  testi- 
mony showed  was  the  value  of  the  prop- 
erty itself.  The  defect  In  the  appellees' 
case  as  presented  by  this  record  la  that 
there  is  nn  proof  of  the  value  of  these  im- 
provements constituting  th<>  homestead, 
tbe  proof  being  confined  to  tbe  value  of 
tbe  lots  alone.  Taking  tbebigbeat  esti- 
mate placed  on  the  property  as  to  its 
value,  it  would  be  $B25,  and,  accepting  tbe 
proof  as  to  its  dtipi-ectation  in  value  as  a 
place  of  residence,  estimated  by  the  plain- 
tiff at  25  per  cent.,  tbe  verdict  cannot  be 
snstained.  We  think  because  the  verdict 
l8  excessive,  aad  is  not  supported  by  the 
proof,  the  Judgment  should  be  reversed 
and  remanded. 

Fkr  Curiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Evans  t.  Sabink  &  E.  T.  Rt.  Co. 

(Supreme  Covrt  of  Texat.    Jan.  20, 1888.) 
Baiuboad  Companis»— Liabilitt  for  NBOUaSHOB 

— IiBSaOB  AXD  LbBSBE. 

1.  An  employe  of  a  lessee  railroad  company 
bron^lit  AD  aotiOD  against  the  lessor  company  for 
injuries  received  inooupliuK  cars  opposite  a  plat- 
form negligently  erected  by  defendant  too  near 


the  railroad.  The  complaint  ezi>reasly  alleged 
that  them  was  no  danger  so  long  as  tbe  lessee's 
oars  remained  stationary.  Held,  it  appearing 
that  the  moving  of  the  train  by  the  lessee  com- 
pany was  tbe  proximate  cause  of  plaintiff's  in- 
Jury,  defendant's  (lessor's)  demurrer  to  the  oom- 
plalnt  was  properly  sustained. 

2.  The  demurrer  was  also  properly  sustained 
because  it  appeared  that  the  injury  nas  inflicted 
by  plaintiff's  fellow-servants,  the  risks  of  whose 
negligence,  as  the  law  then  was.  he  took;  also, 
because  they  were  the  servants  of  the  lessee  com- 
pany, for  whose  negligence  defendant,  the  lessor, 
was  not  responsible  to  another  servant  of  tbe 
same  company. 

Appeal  from  district  court,  Hardin 
county. 

Action  by  William  Evans  against  the 
Sabine  &  East  Texas  Railway  Company. 
Putm  a  Judgment  tor  plaintiff,  defendant 
appeals. 

Tom  J.  Eaaaell,  for  appellant.  Perry' 
man  <ft  GeU&spie,  for  appellee. 

Oaines,  J.  This  suit  was  brought  orig- 
inally by  appellant  against  both  tbe  Sa- 
bine &  East  Texas  Railway  Company  and 
the  Southern  Pacific  Company  to  recover 
damages  for  personal  InJurieH.  A  demur- 
rer to  the  original  petition  was  interposed 
by  both  defendants.  That  .of  the  South- 
ern Pacific  Company  was  overruled,  but 
that  of  the  other  defendant,  the  appellee 
in  this  court,  was  sustained.  The  plain- 
tiff thereupon  took  leave  to  amend,  and 
filed  an  amended  petition,  which,  in  effect, 
abandoned  the  suit  as  to  tbe  Southern 
Pacific  Company,  but  asked  judgment 
against  the  other  defendant.  Tbe  court 
sustained  a  demurrer  to  the  amended  pe- 
tition, and,  the  plaintiff  having  declined 
to  amend  further,  dismissed  the  HUlt.  The 
correctness  of  the  court's  ruling  upon  the 
demurrer  to  the  amended  petition  is  tbe 
question  for  our  determination. 

The  plaintiff  alleged.  In  substance,  that 
the  defendant  the  Sabine  ft  Bast  Te.\a8 
Railway  Company  owned  a  line  of  rail- 
road which  it  bad  leased  to  tbe  Southern 
Pacific  Company, and  which  was  operated 
by  tlie  "alter  company;  that  at  a  certain 
station,  where  there  was  a  saw-mili.  the 
mill-owners  bad  constructed  a  platiorm 
for  the  purpose  of  loading  lumber  which 
was  so  near  the  railroad  track  that  it  did 
not  permit  of  a  man's  standing  safely  be- 
tween the  platform  and  the  track  while  a 
train  was  passing ;  that  he  was  in  the 
employment  of  tbe  Southern  Pacific  Com- 
pany as  a  brakeman,  and  that  It  was  his 
duty  to  couple  and  ancouple  cars;  that, 
while  a  train  upon  which  be  was  so  em- 
ployed was  at  tbe  station,  it  became  his 
duty  to  assist  In  coupling  two  cars  which 
were  standing  opposite  the  platform; 
that,  on  account  of  the  construction  ot 
the  Gouplerii  ot  tbe  respective  cars,  two 
men  were  required  toeffect  the  coupling,— 
tlie  one  upon  the  one  side  of  the  ears,  and 
tbe  other  upon  tbe  other;  that,  as  was 
bis  duty,  he  went  iu  bet  ween  the  cars  on 
the  side  next  to  the  platform;  and  that 
while  engaged  in  making  tbe  coupling  the 
train  was  run  so  that  it  became  necessary 
for  him,  in  order  to  prevent  his  being  run 
over,  to  get  from  between  thecura,  and 
to  place  himself  between  tbe  train  and 
platform,  where,  by  reason  of  their  close 
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proximity,  he  was  crashed  by  the  passlnK 
train,  and  seriuiisly  injured.  It  was  ex- 
pressly nllesed  that  there  was  no  danger 
BO  loDK  as  the  cars  were  standing. 

We  thlnlt  these  aliegationB  tall  to  show 
any  negligence,  for  the  consequences  o( 
which  the  defendant  the  Kabiue  &  East 
Texas  Railway  Company  was  responsible. 
It  la  obrlouB  from  the  allegations  In  the 
amended  petition  that  It  was  expected 
that  the  coupling  should  be  effected  while 
one  of  the  cara,  at  least,  remained  station- 
ary, and  while  so  remaining  there  was  no 
danger.  If  there  was  not  room  for  a  man 
to  stand  in  safety  between  the  platform 
and  H  moving  train,  it  would  seem  that 
the  dinger  was  apparent  to  the  plaintiff, 
itnd  that  be  would  have  been  gnllty  of 
contributory  negligence  in  attempting  the 
coapling  from  that  Hide,  provided  he  conld 
have  anticipated  that  the  train  was  to  be 
set  in  motion.  The  running  of  the  train 
was  therefore  the  proximate  canse  of  the- 
Injury ;  and  this,  it  is  to  be  presumed ,  was 
the  result  of  the  negligence  of  the  plain- 
tiff's fellow-servants.  For  their  neglect  he 
;ould  nut  recover  against  the  appellee, 
not  only  hecnDse,  as  the  law  then  was,  he 
took  thn  risk  of  their  negllsrence,  but  also 
because  they  -were  the  servants  of  the 
Bonthem  Pacific  Company,  for  whose  neg- 
lect the  appellee  waa  not  responsible  to 
another  servant  of  the  same  company. 
There  was  no  error  In  sustaining  the  de- 
murrer to  the  amended  petition,  and  the 
Judgment  is  affirmed. 


Orebn  v.  Gibbon. 
{Supreme  Court  of  Texas.    Feb.  S,  1893.) 
AaaiomtBirr  o*  Ebbob  —  InsEriiriTBNBSS. 
An  assienmeiit  of  error  that  the  ooart's 
ooDOlaaions  of  lact  are  not  supported  by  the  evi- 
dence is  too  general  to  be  considered. 

CommlsitlonerB'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

i.1ult  by  A.  Hreen  against  Robert  Gibson 
to  recover  for  a  breuch  of  a  contract  of 
lease.  Judgment  for  defendant.  Plaintiff 
appeals.    Affirmed. 

Dudley  G.  Wootea,  for  appellant.  Rich- 
ard Morgan,  tor  appellee. 

Garrett,  P.  J.  Green  brought  thlsBuit 
against  the  appellee,  Robert  Gibson,  to 
recover  damages  for  an  alleged  breach  of 
contract  to  lease  certain  prerolHee  in  the 
city  of  Dallas  to  the  appellant  for  the 
t<*rm  of  12  months  from  May  1,  1888.  The 
lease  was  In  writing,  and  contained  the 
provision:  "Should  the  lessor  daslre  to 
build  on  the  above  premises  prior  to  the 
expiration  of  the  lease.  It  Is  agreed  that 
sixty  days'  notice  In  writing  to  said  lessee 
shall  terminate  said  lease."  On  June  21, 
188S,  the  lessor,  by  bis  agents.  Murphy  ft 
Bolant,  gave  notice  to  Green  that  he  de- 
sired to  build  on  the  property,  and  of  the 
termination  of  the  lease  at  the  end  of  60 
days.  Green  surrendered  posseBslon  of 
the  rented  premises  within  15  days,  but 
Gibson  did  not  build  thereon.  Suit  was 
filed  May  6,  1889;  and  the  contenrion  of 
plaintiff  was  that  the  notice  to  quit  "  was 
not  made  In  good  faith,  nor  with  any  In- 
tention on  the  part  of  the  detepdant  to 


build  on  said  premlsen  within  the  term  of 
said  lease,  but  that  the  same  was  a  clan- 
destine ruse  and  fraudulent  pretext  tor 
compelling  plaintiff  to  surrender  his  lease, 
and  to  remove  from  said  building,  before 
he  was  legally  entitled  to  be  removed 
therefrom."  The  defense  was  a  general 
denial.  The  case  was  tried  by  the  court 
without  a  Jury,  and  Judgment  waa  ren- 
dered in  favor  of  the  defendant,  from  which 
this  appeal  has  been  taken  At  the  re- 
quest of  the  plaintiff  the  Judge  who  tried 
the  case  filed  his  conclusions  of  tact  and 
of  law,  from  the  eighth  paragraph  of 
which  it  appears  that  "the  plaintiff  sus- 
tained damages  by  reason  of  his  removal 
from  the  building;"  but  the  court  found 
that  "at  the  time  the  defendant  gave 
plfiintlff  notice  to  vacate,  as  aforesaid,  the 
North  Texas  National  Bank  was  prepar- 
ing to  tear  down  thsir  said  building  for 
the  purpose  of  erecting  in  Its  stead  a  new 
building,  and  the  defendant  contemplated 
tearing  down  his  building,  and  erecting  in 
Its  Btead  a  new  building,  similar  In  desigit 
and  appearance  to  the  new  bank  building; 
that  the  new  bank  building  was  built  as 
contemplated,  but  the  defendant  subse- 
quently abandoned  the  idea  of  erecting 
the  new  building,  as  he  intended  and  de- 
sired to  do  at  the  time  he  gave  plain tilT 
notice  to  vacate."  Plaintiff's  building 
and  the  bank  bnllding  adjoined  each 
other,  and  bad  a  party-wall  between 
them. 

Apiiellant's  first  assignment  of  error  is: 
"Thepurported conclusions  of  facts  stated 
by  the  court  are  not  supported  by  the  evi- 
dence, and  cannot  be  sustained  by  the 
facts  displayed  in  the  record."  This  i» 
too  general  to  require  ua  to  go  through 
the  entire  statement  of  facts,  as  has  been 
repeatedly  decided.  If  the  defendant  in 
fact  expected  and  intended  to  build  when 
the  notire  to  vacate  was  glvsn.  It  is  a  de- 
fense to  the  plaintiff's  suit,  and  the  Judg- 
ment is  right.  Defendant  testified  that  at 
the  time  notice  to  vacate  waa  served  on 
the  plaintiff  the  bank  intended  to  bulUl  a 
4-story  building,  50  feet  wide,  and  that  be 
was  going  to  build  a  4-Btory  building,  2» 
feet  wide,  to  correspond  with  theirs,  but 
subsequently  the  bank  concluded  to  put 
up  a  6-story  building,  and  that  he  aban- 
doned the  idea  of  trying  to  erect  a  building 
to  correspond  to  theirs.  Prior  to  the  time 
the  notice  was  given  to  vacate,  plans  and 
elevations  had  been  prepared  by  an  archi- 
tect for  the  4-titory  buildings,  and  the 
change  was  not  determined  on  until  after 
the  notice  to  vacate  had  been  given. 

The  remaining  assignments  of  error  are: 
"(2)  The  several  purported  conclusions  of 
facts  offered  by  the  court  are  not  consist- 
ent with  each  other,  nor  with  the  final 
conclusion  arrived  at.  (3)  Paragraphs 
fourth,  fifth,  Blxtb,  and  seventh  are  not 
supported  by  the  pleadings  In  tbe  case, 
nor  sustained  by  tbe  evidence,  and  are 
contrary  to  the  evidence.  (4)  The  eighth 
paragraph  of  the  court's  conclusions  finds 
for  the  plaintiff,  bat  leaves  him  without  a 
remedy.  (5)  The  sixth  paragraph  of  the 
purported  findingH  of  fact  is  absolutely 
unsupported  by  any  rale  or  reason  of  law. 
(6)  The  court  has  not  complied  with  tbe 
law,  nor  with  the  written  requestot  plain- 
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tiff  to  file  Ufa  eoDcIaafona  of  law  and  fact 
intblBcase;  but  what  be  has  filed,  pur- 
porting to  be  Buch  concltwioDB,  is  a  con- 
glomerated, Inconsistent,  and  palpable 
absurdity,  whether  viewed  from  the  stand- 
point  of  law,  fact,  or  logic."  There  Is 
nothing  in  any  of  these  assignments  that 
points  out  any  error  for  which  the  Judg- 
ment onpht  to  be  reversed,  and  we  report 
the  case  for  affirmance  of  the  Judgment  of 
the  court  below.  • 

PbrCcriam.    Affirmed,  as  per  opinion  of 
commission  of  appeals. 


IfOBALKB  r.  FiSK  fit  /tIA 

{Supreme  Court  cf  Ttxat.    Itaj  7, 1888.) 

IdMTiATiom— Amshdmsht  ov  FuusiNoa— Nbw 
C^un  or  AoTtON. 
Where,  in  trespaas  to  try  title,  the  first 
petition  allegiM  tliat  plaintiff  was  possessed  of 
the  land  in  his  own  right,  and  seeks  a  recovery 
io  such  right,  bnt  uterwards  the  petition  is 
amended  to  aver  that  plaintiS  saea  as  the  ad- 
ministrattMr  of  an  estate  to  which  the  land  be- 
longed, the  amendment  sets  up  a  new  cause  of 
action  against  which  the  statute  of  limitations 
>  till  the  amendment  Is  filed. 


Appeal  from  district  court,  Bexar  conn- 
ty:  Gkobqb  H.  Noonan,  Judge. 

Trespass  to  try  title  by  J.N.  Flsk  and 
others  against  Miguel  Mi>rale8.  The  suit 
was  flmt  commenced  February  16,  IS'iS, 
and  the  original  pleadings  were  amended 
from  time  to  time,  down  to  March  16, 
1885,  when  the  last  amendment  was  filed. 
The  26th  Instruction  requested  by  defend- 
ant, and  refused,  was  as  follows:  "If  yon 
find,  from  the  testimony,  that  the  defend- 
ant had  peaceable  and  adverse  possession 
of  the  property  sned  for,  cultivating, 
using,  or  enjoying  the  same,  and  paying 
taxes  thereon,  claiming  under  a  deed  or 
deeds,  duly  registered,  for  the  five  years 
next  before  the  filing  of  the  amended  orig- 
mal  petition,  filed  April  :i6, 1856,  you  will 
find  a  verdict  in  favor  of  defendant." 
Judgment  for  plaintiffs.  Defendant  ap- 
peals. Reversed.  For  former  report,  see 
43  Tex.  340. 

Coopwood  <ft  Coopwood  and  L.  N.  Wul- 
tbaU,  tor  appellant.  Stmpaoa  dk  Jamee, 
for  a  ppellees. 

Stayton,  J.  Looking  to  the  averments 
of  the  petition  filed  by  J.  N.  Flsk  on  Feb- 
ruary 16,  1856,  it  is  clear  that  the  petition 
bled  by  him  on  April  26,  1856,  set  up  a  new 
cause  of  action.  The  petition  first  filed  al- 
leged that  he  was  seised  and  posseHced  of 
the  land,  and,  In  his  own  right,  sought  a 
recovery,  while  the  latter  asserted  a  title 
Intheestateuf  M. Guadalupe  Kulzy  Smith, 
in  his  possession,  as  the  administrator 
of  her  estate.  Whatever  may  have  been 
the  right  of  J.  N.  Flsk  in  the  land  at  the 
time  be  bronght  the  suit,  It  Is  evident 
that  under  the  amendment  he  could  not 
have  been  beard  to  assert  title  in  himself. 
The  amendment  operated  an  abandon- 
ment of  the  suit  in  his  own  right,  and  set 
up  a  cause  of  action  in  the  estate  of  which 

jThis  case,  filed  May  7,  1886,  is  now  published 
by  request,  with  others,  in  order  that  tne  South- 
western Reporter  may  cover  all  cases  in  volame 
U,  Texas  Beports. 


be  alleged  that  he  was  the  administrator. 
He  thus  asserted  a  different  right,— a 
new  cause  of  action,— and  this  operated 
as  an  abandonment  of  the  rause  of  action 
set  up  in  the  original  petition.  The 
amendment  filed  on  April  26, 1856,  set  up 
a  good  cause  of  action  in  favor  of  the  es- 
tate of  Guadalupe  Ruiz  y  Smith,  which,  as 
administrator,  J.  N.  Flsk  could  prosecute. 
Thompson  v.  Duncan,  1  Tex.  487;  Howard 
v.  Republic,  2  Tex.  811 ;  Graham  v.  Yin- 
ing.  Id.  440;  Shannon  v.  Taylor,  16  Tex. 
413.  The  amendment  filed  March  8,1869, 
alleged  that  J.  N.  and  Simana  Flsk  had 
succeeded  to  the  right  asserted  by  the 
former  pleading,  and  asked  to  prosecute 
in  Their  own  names  the  right  thus  assert- 
ed. This  did  not  change  the  cause  of  ac- 
tion, bnt  simply  made  new  parties  to  it. 
The  amendment  of  date  February  6,  1872, 
simply  asserted  that  Simana  Fisk  was  in- 
terested in  the  subject-matter  of  the  ac- 
tion, and  prayed  that  she  be  permitted  to 
Join  as  a  plaintin.  On  March  16, 1885, 
Simana  Flsk  suggested  the  death  of  her 
husband  and  co-plalntltt,  J.  N.  Flsk,  and, 
amending  the  pleadings,  asked  to  be  per- 
mitted in  her  own  behalf,  and  as  the  sur- 
viving widow  of  J.  N.  Flsk,  and  as  next 
friend  for  his  minor  children,  to  prosecute 
the  actioH.  That  amendment  shows  that 
the  parties  made  plaintilTs  were  the  heirs 
of  Guadalupe  Ruii  y  Smith,  as  well  as  of 
J.  N.  FlRk,  and  that  the  right  which  they 
assert  Is  the  same  as  that  set  op  In  the 
amendment  filed  by  Fisk  on  April  26, 1856. 
This  last  amendment  contains  the  follow- 
ing averments:  "That,  on  March  1, 1854, 
the  estate  of  Guadalupe  Ruls.  of  which 
the  said  James  N.  Fisk  was  then  admin- 
istrator, he  having  been  appointed  such 
by  the  honorable  county  court  of  Bexar 
county,  at  the  May  term,  1849,  was  seised 
and  possessed,  and  the  owner  in  fee-sim- 
ple, of  a  certain  tract  or  parcel  of  ground, 
[here  describing  that  in  controversy;] 
that,  on  that  date,  the  estate  of  Guada- 
lupe Ruls  and  the  beirs  thereof,  whose 
several  Interests  are  now  held  and  owned 
by  these  pl.sintiffs,  who  are  also  the  heirs 
and  descendants  of  Guadalupe  Ruiz,  were 
In  possesslou  of  the  lands,  and  that  after- 
wards, on  the  same  day,  March  1, 1854, 
the  defendants  in  this  suit  •  •  •  an- 
lawfully  entered  npon  and  dispossessed 
them  of  a  portion  of  said  premises,  •  •  » 
and  with  force  and  arms  did  take  posses- 
sion thereof,  and  still  withhold  from 
plaintiffs  the  possession  thereof ,"  etc. 

To  the  last  amendment  the  defendants, 
by  demurrer,  interposed  thestatiiteof  lim- 
itation as  a  defense,  npon  the  theory  that 
it  set  up  a  new  cause  of  action,  and,  on 
its  face,  showed  that  the  defendant  hud 
held  an  adverse  possession  from  March  1, 
1854.  This  demurrer  was  properly  over- 
ruled, for  it  is  too  evident  that  the  same 
cause  of  action  was  asserted  by  the  last 
amendment  as  was  by  the  amendment 
filed  April  26,  1856.  New  parties  were 
made  from  time  to  time,  as  It  became  nec- 
essary, but  the  same  right  and  title  were 
asserted  underall  the  petitiouM,  except  tiie 
first.  Simana  Fisk  was  a  daughter  of 
Guadalupe  Ruli.  as  was  a  former  wife  of 
James  N.  Flsk,  hence  had  an  Interest  as 
heir,  as  bad  the  children  of  her  deceased 
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slater,  and  for  this  reaB<iii  was  probably 
made  a  party  plaintlH  In  the  first  instance. 
It  is  also  shown  by  the  record  that  boiim 
of  the  other  heirs  of  Ouadalnpe  Ruts  coa- 
Teyed  their  interest  in  her  estate  to  St- 
mana  Fisk,  nr  to  the  eommnnlty  of  which 
she  was  a  member,  before  the  amendment 
of  April  as,  1866.  was  fllpd ;  but  this  conid 
not  atlect  the  right  of  tbe  administrator 
to  prosecute  tbe  action.  There  was  no 
change  in  thecbaracter  of  the  action  at 
any  time.  It  was  essentially  an  action 
to  try  title  from  its  inception.  Maria 
Ines  de  los  Santos  is  tbe  common  source 
of  title,  and  the  rulings  of  the  court  be- 
low In  reference  to  tbe  admission  o(  evi- 
dence, written  nr  oral,  for  the  purpose  of 
showing  that  the  lot  In  controversy  was 
granted  to  her  as  early  as  tbe  year  1818, 
presented  by  the  2d,  4th,  6th,  6th,  7th, 
8tb,  83d,  and  86th  assignments  of  error, 
are  of  no  importance  whatever  in  the  de- 
termination of  the  rights  of  the  parties. 
If,  under  the  undisputed  facts,  the  court 
bad  Instructed  the  Jury  that  title  vested  In 
Maria  Ines  de  los  Santos,  this  would  give 
DO  ground  tor  complaint  to  the  appellant. 
He  Is  not  in  a  position  to  deny  that  title. 
There  was  no  error  in  the  charges  referred 
to  In  tbe  9th,  lOth,  and  lltb  assignments 
of  error.  That  part  of  the  6tb  paragraph 
of  tbn  charge  given  by  the  court,  which, 
1b  effect,  made  the  filing  of  the  original 
petition  by  FIsk,  on  February  15, 1855, 
operate  to  interrupt  the  running  of  the 
statutes  of  limitation  in  favor  of  the  de- 
fendant, was  not  correct,  for  it  ran,  if 
there  was  an  adverse  possession  by  the 
deiendant,  until  tbe  filing  of  the  amended 
petition,  on  April  26,  1866,  which,  of  it- 
self, operated  as  an  abandonoient  of  tbe 
former  action.  This  charge,  In  all  other 
rvspects,  was  correct,  and  whether  tbe 
error  here  r^erred  to  requires  a  reversal 
of  the  Judgment  will  be  hereafter  conald- 
ored. 

The  plain  tiffs  show  a.  regular  chain  of 
title  from  Maria  Ines  de  los  Bantos,  such 
as  entitles  them  to  recover,  unless  this  Is 
defeated  by  limitation,  or  by  proof  show- 
ing that  Madame  de  los  Santon  transferred 
the  property  to  Dolores  Ocon,  through 
whom  the  defendant  claims.  Itis  claimed 
that  Madame  de  los  Santos,  on  her  death 
bed,  in  tbe  year  1832,  or  1883,  made  a  ver- 
bal donation  nf  the  lot  to  Dolores  Ocon. 
The  facts  proved  are  not  of  such  character 
as  to  show  a  verbal  sale  of  the  lot,  and 
are  such  as  to  preclude  the  belief  that  it 
was  the  Intention  of  Madumu  de  los  San- 
tos to  make  a  doaatio  inter  vivos.  Waiv- 
ing consideration  of  the  powerot  Madame 
delos  Santos  to makea donation  of  tbe  en- 
tire pr«»perty  in  any  manner,  and  waivinga 
consideration  of  her  power  to  make  a  ver- 
bal donation  of  land.and  holding  that  there 
Is  no  evidence  sufficient  to  show  a  verbal 
sale,  or  a  donation  iiifer  vivos,  it  remains 
to  Inquire  whether  the  facts  proved  show 
a  valid  execution  ot  donation  c&uaa  mor- 
tis. To  be  valid,  as  such,  it  must  be 
shown  that  It  was  executed — solemnized 
—In  accordance  with  tbe  requirements  of 
the  laws  then  In  force.  It  Is  claimed  that 
the  lot  was  verbally  donated  to  Ocon  dur- 
ing the  last  Uluetis  of  Madame  de  los  San- 
tos, and  but  ashort  time  before  her  deatb; 


'  and  that  this  occurred  in  the  presence  of 
six  pers<His,  tour  of  whom  were  women, 
and  one  ot  them  tbe  wife  of  Ocon.  It  ap- 
pears that,  under  the  law  In  force  at  the 
time  the  donation  Is  dairoed  to  bavA  been 
made,  it  was  necessary  that  doBtt  tio  ca  um» 
mortis  should  be  solemnixed  with  sub- 
stantially tbe  same  formalities  mi  testa- 
ments. 2  Febrero,  Ref.  f  2U23;  1  Alva  rex. 
Derecho  Real,  18?;  Moreau  A  C.  Partidas, 
pt.  6,  tit.  4,  law  11 ;  Colquhoud,  Roman 
avil  Law,  1G70,  1072;  Donati.  UtH  Law, 
8481.  This  rule  was  continued  in  force  by 
tbe  Civil  Code  enacted  by  the  federal  gov- 
ernment of  Mexico,  which  is  In  force  in  all 
bnt  two  of  tbe  Mexican  states,  and  went 
into  effect  March  1, 1871.  Hall,  Mpx.  La  w, 
2867.  This  Code  expressly  provides  that 
"If  the  donation  should  be  of  real  estate. 
It  can  only  be  made  by  a  public  writing, 
whatever  may  be  its  value."  Id.  2S70, 
2873.  That  such  a  donation  ought  to  be 
made  before  three,  five,  or  seven  witnesses, 
as  tlie  circumstances  of  its  making  may 
require,  siiems  settled.  Escriche,  '^Donn- 
cion  por  cause  de  Muerte,  Testainento 
Ahurte."  1  Alvarez,  Derecho  Real,  197. 212; 
2  Febrero, Ref. 8023;  Morpuu  &C.  Partidas, 
pt.  5,  tit.  4.  law  11;  Johns.  Civil  Law 
Spain.  110;  Schmidt,  Civil  Law  Spain  & 
Mex.  1011,  1015;  2  Colquhoun,  Roman 
aril  Law,  1070, 1072.  Four  of  tbe  persons 
who  were  shown  to  have  been  prenent  at 
the  time  It  is  claimed  the  donation  to 
Ocon  was  made  were  women  of  the  fami- 
ly of  Madame  de  los  Santos,  and  it  seems 
that  women  could  not  be  witnesses  to  au- 
thenticate such  a  disposition  of  property. 
Moreau  ft  C.  Partidas,  pt.  8,  tit.  10,  law 
17;  Id.  pt.  »,  tit.  1,  law  10;  1  Alvares, 
Derecho  Real.  21S;  Colquhoun,  Roman 
Civil  Law.  3063;  Johns.  Civil  Law  Spain, 
111;  Schmidt,  avil  Law  Spain  ft  Mex. 
1021.  This  rule  In  reference  to  wills  is  re- 
tained in  the  Mexican  Civil  Code  before  re- 
ferred to,  (Hall,  Mex.  Law,  8414,  3461.)  as 
Is  tbe  rule  in  reference  to  the  number  of 
witnesses  required.  The  other  two  per- 
sons present  were  the  son  and  grandson 
of  Madame  de  los  Santos,  and,  as  their 
number  was  InHufflelent,  It  is  unnecessary 
to  consider  whether  they  were  competent 
witnesses.  The  court  Instructed  tbe  Jury 
thaftbe  proof  relating  to  a  testamentary 
donation  by  Maria  Ines  de  los  Santos 
to  Dolores  Ocon  Is  not  mufficient  in  law  to 
vest  title  to  tbe  property  In  question  In 
Dolores  Ocon:'  and  it  is  urged  that  this 
was  error.  Under  tbe  evidence,  the  court 
was  authorized  to  assume  that  the  dona- 
tion claimed  to  have  been  made  was  testa- 
mentary, and  to  declare  that  there  was 
no  ButBcient  proof  to  show  that  It  was 
made  under  formalities  necessary  at  the 
time  to  give  It  validity. 

The  6th  instruction  asked  and  refused 
would  have  led  the  Jury  to  believe  that 
there  was  evidence  from  which  they  might 
find  that  a  valid  donation  was  made,  and, 
for  tills  reason,  was  properly  refused. 
The  15tb  Instrjctlon  aeked  was  properly 
refused  for  the  Hume  reason. 

The  7th,  8th,  9th,  10th,  11th,  12th,  and 
13th  instructions  asked  were  also  proper- 
ly refused,  lor  tliey  were  all  bused  on  tlfb 
idea  that  title  passed  by  tbe  several  con- 
veyances referred   to  in  them  when  them 
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tvas  DO  foundntioD  for  this,  all  tbe  con- 
veyanceH  referred  to  beinf;  Id  the  chain  of 
title  from  Ocud.  Ocod  having  no  title, 
(hose  deriving  title  through  him  could 
have  Dooe,  by  reason  only  of  the  convey- 
ances referred  to.  Tbe  conveyances  re- 
ferred to  in  these  lustnictlons  were  admis- 
sible only  for  the  Durpose  of  Bbowlng 
jirivity  of  posseBuion  under  tbe  pleas  of 
iiroitatioii;  and  it  would  have  Iteen  proper 
for  tbe  court  to  }iave  Instructed  the  Jury 
flpon  this  point. 

The  iHt  Instruction  asked,  which  related 
to  the  effect  of  the  filing  of  tbe  first  amend- 
ed petition  upon  the  running  of  the  stat- 
ute of  limitation,  was  correct,  and  should 
faave  l>een  given. 

The  2d,  .Sd,  and  4tb  Instructions  asked, 
tor  reasons  before  given,  were  properly 
refused. 

The  5th  Instruction  aaked  bad  been 
given  in  the  charge  of  the  court,  and  to 
have  given  It  again  In  connection  with 
those  which  Immediately  preceded  It 
would  have  been  calculated  to  mislead. 

The  evidence,  taken  in  connection  with 
the  pleadings,  left  no  doubt  as  to  the  Iden- 
tity and  extent  of  the  lot  claimed  by  tbe 
pleadincs,  and  to  have  given  tbe  Instruc- 
tion asked  in  tbe  16tb  paragraph  would 
have  made  tbe  length  of  lines  called  for  to 
control  other  calls,  wbicb  should,  in  sncta 
cases,  be  given  a  controlling  effect. 

Tbe  17th  charge  requested  made  the  title 
of  tbe  appellees  to  depend  on  the  fact  that 
a  former  owner  had  once  recognized  tbe 
ownership  of  Cbavei,  and  made  that  fact 
coDcIuHive  of  tbe  rights  of  the  parties. 
We  know  of  no  such  rule  of  law. 

Tbe  18th,  19tb.  20tb,  and  2lBt  Instruc- 
tions asked,  with  some  qualifications, 
would  have  been  proper,  bad  the  Ihruc  be- 
tween tbe  parties  been  only  one  of  bound- 
ary; bat  they  could  have  but  little  appli- 
cation when  the  \f%M»  was  as  to  title,  and 
were,  therefore,  properly  refused. 

The  22d.23d,and  24tb  Instructions  asked 
related  to  tbe  time  at  which  this  action 
suspended  the  running  of  the  statute  of 
Jirnltation,  and.  for  reasons  before  given, 
were  properly  refused. 

Tbe  25th  and  27tli  instructions  asked 
were  given.  In  effect,  in  the  charge  of  tbe 
conrt  which  we  have  held  was  erroneous. 

Tbe  26tb  instruction  asked,  so  for  as  we 
can  see  from  the  record  before  us,  ought 
tohavel>eeD  given.  If  there  existed  any 
tact  which  prevented  the  ruuning  of  the 
Btatates  of  limitaiion  before  April  26, 1856, 
It  is  not  made  to  appear.  There  was  no 
replication  to  the  answer  setting  up  tbe 
defense  of  limitation  alleging  tacts  which 
would  prevent  its  running. 

The  28tb,  29tb,  and  80th  Instructions 
asked  were  properly  refused  tor  reasons 
before  given. 

The  81st  Instruction  asked  had  no  appli- 
cation to  the  case  made  on  tbe  last  trial, 
and.  If  given,  could  not  have  affected  the 
case,  for  Sebustlana  Vela  took,  as  beir  of 
ber  mother,  and  those  claiming  under  her 
were  entitled  to  recover  against  one  hav- 
ing no  title. 

TheS'iid  assignment  of  error  has  no  ap- 
plication  whatever    to   the    81st  charge 
asked,  tbe  refusal,  to  give  which  is  tbe 
ground  of  this  assignment. 
v.l8s.w,no.6— 32 


There  was,  as  before  said,  error  In  the 
charge  of  the  court  as  to  tbe  period  at 
which  the  statutes  of  limitation  ceased  to 
run  in  favor  of  the  defendant,  and  the  evi- 
dence Is  conflicting  as  to  the  occupation  ot 
tbe  premises  by  tbe  respective  parties. 
From  an  Inspection  ot  the  evidence  we 
cannot  say  that  tbe  Jury  might  not  have 
properly  fo4ind  a  verdict  in  favor  of  the 
defendant  under  a  proper  charge.  The 
cause  Is  one  ot  long  standing,  and  the  par- 
ties have  Indicated  a  desire  that  It  should 
now  end;  but,  as  the  case  was  tried  before 
Jury,  and  there  was  error  committed 
which  may  hare  influenced  their  finding, 
tbe  Judgment  will  have  to  be  reversed, 
and  the  cause  remanded.  There  la  but 
ooe  question  in  tbe  case  as  It  is  now  pre- 
sented, which  Is,  was  the  right  of  the 
plaintiff  barred  by  llmitatlou  on  April  26, 
1856?  The  case  should  be  tried  upon  this 
issue.  It  Is  ordered  that  the  Judgment  be 
reversed,  and  the  cause  remanded. 


Flotd  tt  ai.  ▼.  Efro.n.i 

(Supreme  Ocmrt  cj  Texat.    April  16, 1880.) 

RioBT  TO  Iktkkkst— BcvnoisHor  or  EvrosiroB— 

AOTION  OK    CONTBAOV— INITSOOTIONS  — RSMnS 
TITVB. 

1.  Where  two  are  jointly  interested  in  the 
purchase  and  sale  of  wool  onder  an  acrreement  to 
share  the  profits  and  divide  the  losses,  one  who 
pays  a  loss  incuned  in  the  transaction  can  re- 
cover Interest  on  one- half  of  the  sum  so  paid  from 
the  otber;  it  appearing  that  the  sum  paid  com- 
menced to  bear  interest  at  the  time  it  was  paid. 

3.  Where  one  of  SDOb  parties  bnys  the  wool, 
and  the  other  sells  it,  it  is  safBcient  for  tbe  lat- 
ter, in  a  suit  against  the  former  to  teoover  one- 
half  of  the  loss  sustained,  to  show  generally  that 
the  wool  was  sold,  and  for  how  much,  and  tbe 
costs  and  charges  on  it.  He  need  not  show  par- 
ticularly how,  when,  aim  where  it  was  sold,  and 
that  the  wool  sold  was  tbe  Identical  wool  bought. 

8.  It  is  proper  to  refuse  an  instruction  not 
based  on  any  avidenoe  In  the  case. 

4.  Where  a  party  volontarily  remits  a  part  ot 
his  iudgmenc,  tila  remittiturwill  not  be  set  aaide 
in  the  supreme  court,  though  it  was  entered  ufr 
der  a  misapprehension  of  the  law. 

Appeal  from  district  court,  Bexar  coun- 
ty ;  flKORQB  H.  NooNAN,  Judge. 

Action  by  I.  Efron,  under  the  firm  name 
of  I.  Efron  &  Co.,  ngalost  P.  Floyd  &  Co., 
to  recover  one-half  of  a  loss  sustained  by 
plaintiff  In  buying  and  selling  wool  In 
which  defendants  were  Jointly  interested. 
Plaintiff  set  out  in  Ms  petition  that  be 
bud  a  contract  with  New  hall  &  Thatcher, 
of  Boston,  to  buy  for  them  wool  of  a  cer- 
tain grade,  for  a  commission  of  1  cent  per 
pound;  that  this  contract  was  made 
known  to  defendants,  who  were  to  buy 
the  wool,  and  receive  half  of  the  commis- 
sion, and  stand  half  tbe  losses.  Plaintiff 
averred  that  be  lost  f4,635  in  the  wool 
transaction.  It  appeared  that  one  M. 
Muench  was  sent  by  plaintiff  to  asslat  de- 
fendants in  selecting  the  wool  for  Newhall 
&  Thatcher.  The  conrt  gave  the  follow- 
ing instruction  In  charged:  "If  you  find 
from  the  evidence  that  the  plaintiff  has 
paid  off  anddiscbarged  said  liability  in  the 

'Ihis  case,  filed  April  16,  1886,  is  now  pub- 
lished by  request,  with  others,  in  order  that  the 
Southwestern  Reporter  may  cover  all  cases  in 
volume  60,  Texas  Reports. 
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manner  and  under  the  circumstances  as 
Bpeclflcally  fet  forth  In  hia  petition,  and 
that  the  defendants  have  been  proved  to 
be  liable  for  the  one-half  of  the  amoant  so 
paid,  yoo  will  in  that  event  And  for  the 
plalntlB  a  verdict  for  the  one-half  of  the 
sum  so  paid  by  the  plaintlH  on  the  settle- 
ment of  the  Joint  account,  with  interest 
thereon  at  the  rate  of  eight  per  cent,  per 
annam  from  the  date  of  payment  by  thn 
plaintlB."  Charge  No.  3,  asked  by  defend- 
ants aud  refused  by  the  court,  was:  "You 
are  charged  as  follows:  That  it  yon  be- 
lieve from  the  evidence  in  the  cause  that, 
by  the  terms  of  the  contrnct  between 
plaintiff  and  defendants,  defendants  agreed 
with  plaintiff  to  buy  wools  to  All  orders 
of  plaintiff  from  Newhall  &  Thatcher,  on 
commission,  uf  n  certain  class  and  quality, 
and  that  plnlntiff  agreed  to  send  to  Lare- 
do, where  defeodants  were  to  purchase 
said  wool,  a  suitable  person  to  select  snld 
wool  so  to  be  purchased,  and  that  plain- 
tiff agreed  to  furnish  a  scale  of  prices  to 
defendants,  above  which  won!  should  not 
be  bought  for  such  orders,  and  for  all  such 
wool  plnlntin  agreed  to  pay  defendants 
one-half  of  his  comralsslon  on  said  orders; 
and  that.  In  pursuance  of  such  contract, 
plaintiff  did  send  such  suitable  person  to 
Laredo,  and  did  furnish  to  defendants 
such  scale  of  prices,  and  defendants  did 
purchase  wool  of  the  class  and  kind  suit- 
able to  fill  plaintiff's  orders,  and  under 
the  scale  of  prices  furnished  by  plaintifr, 
and  selected  by  such  suitable  person  sent 
by  plaintitt  to  select  the  wool,  and  deliv. 
ered  the  wool  so  purchased  to  plaintiff, 
with  which  to  fill  orders,  then  defendants 
are  not  liable  to  plaintiff  for  any  loss  he 
may  have  sustained  on  the  wool."  The 
fourth  and  fifth  cl^nrges  refused  were: 
"That,  to  entitle  plaintiff  to  recover  in 
this  cause,  he  must  show  clearly  and  snb- 
stantlall.v,  by  evidence  to  the  Jury,  the  dis- 
position be.  hari  made  of  tbejolnt  property 
that  came  Into  his  possession.  If  any,  and 
if  he  has  made  any  disposition  thereof; 
and,  where  he  has  disposed  of  Joint  prop- 
erty, the  time  he  disposed  of  the  same, 
what  it  was,  what  price  was  paid  there- 
tor;  and,  if  property  was  sold  by  weight 
or  measure,  to  show  the  price  paid  in  ref- 
erence to  weight  and  measure.  That,  to 
enable  plaintiff  to  recover  in  this  cause  for 
any  loss  sustained  in  the  Item  of  wool,  be 
must  first  show  to  the  Jury,  by  a  prepon- 
derance of  testiniouy,  that  the  same  iden- 
tical wool  delivered  to  him  by  defendants 
upon  Joint  account  was  disposed  of  at  a 
loss;  and, if  plaintiff  has  notsatlsfactorlly 
shown  to  you  that  he  has  disposed  of  the 
same  identical  wool  delivered  to  blm  on 
Joint  account  at  a  loss,  he  can  recover 
uuthing  upon  the  item  of  wool. "  Judg- 
ment for  plaintiff  for  fl,S74.07.  Defend- 
ants appeal.    Affirmed. 

Sbo  waiter  A  Nicbolaon  and  Stmpsoa  A 
Jawea,  for  appellants.  Le<>  Tarleton,  for 
appellee. 

Stavton,  C.  J.  The  balancedue  to  New- 
hall  &  Thatcher  was  due  by  the  appellants 
as  well  as  the  appellee,  and,  as  against 
both,  would  have  borne  interest  from  the 
1st  of  January,  1883,  in  favor  of  Newhall 
ft  Thatcher.    When  settled  by  Efron.  be 


ought  to  be  as  fully  protected  in  the  way 
of  interest  as  would  have  been  Newhall 
&  Thatcher,  had  they  been  compelled  to 
enforce  their  demand  against  both  by 
suit,  in  so  far  as  may  be  necessary  to  re- 
imburse him  for  the  sum  paid  to  extin- 
guish, as  to  Newhall  &  Thatcher,  an  inter- 
est-bearing indebtedness.  The  charge  of 
thecourt directed  thejury  to  allowinterest 
on  one-half  of  the  sum  paid  to  Newhall  & 
Thatcher  by  Efron  from«the  time  payment 
was  made.  This  was  correct,  and  fur- 
nishes no  ground  for  complaint. 

There  was  uo  evidence  tending  to  show 
mismanagenient  of  the  partnership  busi- 
ness by  Efron,  and  the  court  correctly  re- 
fused to  give  a  charge  upon  that  subject 
Martin  Mnencb  was  as  much  the  agent  of 
the  appellants  as  of  the  appellee:  and  if 
he  erred  in  judgment  in  purchasing  wool 
which  he  thought  would  be  suitable  to  All 
the  contract  with  Newhall  &  Thatcher, 
and  It  was  subsequently  sold  at  a  loss, 
there  Is  no  reason  why  such  loss  should 
fall  on  the  appellee,  esclnsively.  It  was  a 
common  venture,  in  which  all  parties 
knew  that  the  wool  purchased  which 
would  not  answer  for  tne  contract  with 
Newhall  ft  Thatcher  would  have  to  be 
sold  in  open  market;  and  they  all  were 
bound  to  hear  their  proportion  of  the 
loss.  There  was  no  guaranty  by  the  ap- 
pellee that  wool  selected  by  Mueuch.  and 
bought  at  certain  prices,  would  he  n*- 
reived  by  Newhall  ft  Thatcher,  nor  that  it 
would  be  sold  at  a  proBt;  and  in  the  ab- 
sence of  something  of  this  character,  the 
loss  must  be  borne  as  In  other  cases  of  co- 
partnership. The  court,  therefore,  did 
not  err  in  refusing  to  give  the  third  charge 
requested. 

The  court  Instructed  the  Jury  that  to 
entitle  the  plaintiff  to  recover  the  evidence 
must  show  loss  in  the  common  venture; 
and  the  evidence  showed  that  the  iden- 
tical wool  bought  was  shipped  to  Boston, 
and  there  sold  at  a  loss.  This  was  shown 
In  the  way  that  such  transactions  are 
usually  shown.  It  was  shown  that  the 
wool  was  shipped  to  the  commission  mer- 
chant, that  it  was  sold,  what  it  was  sold 
for,  what  it  cost,  and  the  necessary 
charges  thereon.  The  fourth  and  fifth 
charges  asked  would  have  required  a  par- 
ticularity and  detail  in  the  evidence, 
which.  In  such  transactions,  it  would  in 
many  cases  be  impracticable  to  make; 
hence,  the  court  did  not  err  in  refusing  to 
give  them.  The  proof  made  In  regard  to 
the  matters  referred  to  in  these  charges  is 
that  which  the  nature  of  the  transaction 
would  ordinarily  call  for,  and,  if  unrebnt- 
ted,  was  sufficient.  If  that  minute  in- 
quiry contemplated  by  these  chargres  was 
deemed  proper  by  the  appellants,  they 
could  have  made  it;  but  to  have  required 
the  Jury  to  find  ngulnst  the  plaintiff  un- 
less he  had  made  proof  of  such  minute 
facts  as  the  charges  requested  by  the  ap- 
pellants required,  when  the  proof  which 
he  had  offered  was  sufficient,  if  unrebut- 
ted,  would  have  been  to  mislead  thejury 
as  to  the  character  of  evidence  necessary 
to  entitle  the  plaintiff  to  recover.  If  tliere 
had  been  an}*  evidence  throwing  suspicion 
on  the  transactions  between  E^ron  and 
Newhall  ft  Thatcher,  or  tending  tu  raise 
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iluubt  as  to  the  wool  actually  received 
anil  dold  by  the  latter,  then  the  rule  might 
be  different;  bat  there  was  nu  such  evi- 
dence. DednctInK  from  the  sum  paid  by 
Efron  to  Newhall  ft  Thatcher  the  snm  re- 
ceived aa  profit  on  other  transactions  and 
the  snm  received  as  rebate  on  freight,  and 
cbarging  the  appellants  with  only  bait  of 
tbe  sum  which  they  drew  from  Efron  for 
porpuses  not  connected  with  the  Joint 
veutare,  and  tbe  terdict  of  the  Jury  wan 
aatborlsed  by  the  evidence. 

It  is  unnecessary  to  consider  whether 
the  appellee  would  not  have  been  entitled 
to  tbe  entire  stun  drawn  from  blm  by  ap- 
pellants for  R  matter  not  connected  with 
the  business  In  which  tbey  weru  Jointly 
concerned.  The  court  did  not  err  In  as- 
snminfc  in  the  charge  that  tbere  was  no 
controversy  between  the  parties  as  to  the 
contract  nnder  which  tbey  were  doing 
business;  for  that  was  made  by  letters 
which  were  in  evidence,  without  objection. 

Tbe  appellee  remitted  a  partof  the  Judg- 
ment rendered  in  his  favor,  as  he  states, 
on  tbe  ground  that  the  court  bad  ruled 
tbat  he  was  not  entitled  to  tbe  Interest 
given  bira  by  the  verdict,  whieb-  was  au- 
thorised by  tbe  charge  of  the  court;  and 
he  assigns  this  as  error,  and  asks  this 
court  to  set  aside  his  remittitur.  This 
was  bis  voluntary  act,  which  this  court 
would  not  undo,  even  if  it  appeared  that 
tbe  remittitur  was  entered  to  avoid  the 
granting  of  a  new  trial.  It  apears  from 
tbe  record,  however,  tbat  tbe  motion  for 
new  trial  was  overruled  on  January  17, 
and  tbat  tbe  remittitur  was  not  tiled  un- 
til Fehrnary  11,  succeeding.  There  is  no 
error  in  tbe  Judgment,  and  It  will  be  af- 
ttrmed,  subject  to  the  remittitur  filed  by 
the  appellee.    It  is  so  ordered. 


Alamo  Ice  Co.  v.  Yancey  et  alA 

{Supreme  Court  <if  Texat.    Vmj  4, 1886.) 

Oabnisbmext— Appbal  bt  Oabnisbkb— Ihtbr- 

VBNTIOK. 

A  garnishee  who  admits  an  indebtedness 
to  the  prinoi^  debtor  cannot  appeal  from  a 
iadgmant  against  him  on  the  gruund  that  the 
court  erred  in  dismissing  the  petition  of  an  in- 
tervener, who  claimed  that  the  garnishee  owud 
him,  ana  not  the  principal  debtor,  where  he 
does  not  set  np  the  claim  of  the  intervener,  and 
ask  that  the  parties  be  compelled  to  interplead. 

Appeal  from  district  court,  Bexar  coun- 
ty; Ukurok  H.  Noo.VAM,  Judge. 

Actios  by  Yancey  and  Foster  against 
Crosby  A  Co.  to  recover  money.  Tbe 
Alamo  lee  Company  was  garnished,  and 
answered,  admitting  an  indebtedness  to 
Crosby  ft  Co.  of  $409.60.  L«uriston  White 
intervened. claiming  tbat  tbe  indebtedness 
admitted  by  tbe  lee  company  was  due 
him,  and  not  to  Crosby  A  Co.  Tbe  Inter- 
vener was  dismissed  out  of  tbe  suit,  and 
Judgment  rendered  against  tbe  garnishee, 
who  appeals.    Affirmed. 

BreoemHB  A  Bergstrow,  for  appellant. 

■This  case,  filed  Hay  4,  1888.  Is  no-*  published 
by  request,  with  others,  in  order  that  the  iSouth- 
westem  Beporter  may  cover  all  oases  in  volume 
<i6,  Texas  Reports, 


Willie,  C.  J.  The  answer  of  the  appel- 
lant to  the  writ  of  gamlshraentsbowed  an 
Indebtedness  to  tbe  defendants  Crosby  ft 
Co.  Had  no  other  party  intervened  in 
the  suit,  this  anuwer  would  have  entitled 
the  ])lain tiffs  to  the  Judgment  against  the 
appellant.  Lauriston  White  did  inter- 
vene, and  set  up  a  claim  to  the  money  ad- 
mitted by  the  appellant  to  be  due  to  the 
defendant  in  tbe  suit.  Had  the  cause  pro- 
ceeded with  all  these  parties  bdore  the 
cburt,  HQ  adjudication  might  have  been 
had  as  to  which  was  the  ci-editnr  oftlie  ap- 
pellant, Crosby  A  Co.  or  the  intervener.  The 
appellant  would  then  have  been  fully  pro- 
tected by  tbe  Judgment  against  tbe  claim 
of  tbe  party  defeated  In  the  action.  But 
the  court  sustained  a  demurrer  to  the 
plea  of  Intenvention,  and  dismissed  it  from 
tbe  suit.  Tbe  only  parties  then  left  in  tbe 
cause  were  tbe  plaintiffs,  tbe  defendant, 
and  the  garnishee,  and  their  pleadings 
showed  no  contest  whatever  as  to  tbe 
party  to  whom  tbe  debt  was  due  by  the 
appellant.  On  the  contrary,  the  plead. 
Ings  of  the  appellant,  which  had  not  been 
amended  afterit  was  notified  bytheplea  of 
intorventlon  that  White  claimed  the  debt 
as  due  to  him^ell,  still  asserted  that  it 
was  due  to  the  defendant  in  the  suit.  In 
this  state  of  pleadings  there  was  but  one 
Judgment  tbat  the  court  could  render,  so 
far  as  the  garnishee  wns  concerned,  and 
tbat  was  a  Judgment  against  it  in  favor  of 
tbe  plaintiffs.  This  the  garnishee  well 
knew,  and  yet  it  took  no  steps  to  pro- 
tect itself  against  a  future  suit  by  tbe  in- 
tervener upon  the  indebtedness  upon 
which  it  had  been  garnished.  The  proper 
and  only  course  for  it  to  have  pursued, 
under  the  circumstances,  was  to  have 
amended  its  answer,  and  set  up  tbe  claim 
of  the  intervener,  and  asked  the  court 
that  the  partips  might  be  compelled  to 
interplead,  so  that  it  might  be  determined 
to  which  its  indebtedness  was  due.  Had 
it  pursued  this  course,  and  the  court  bad 
refused  to  make  the  interrener  a  party  at 
its  instance,  tlie  garnishee  cuuld  have  had 
this  action  revised  here  upon  its  own  ap- 
peal. But,  instead  of  doing  this,  the 
garnishee  went  to  trial  upon  its  original 
answer,  admitting  that  the  debt  was  due 
to  the  dti'endant,  and  It  cannot  complain 
that  the  court  found  in  accordance  with 
this  admission.  Neither  can  It  coiiipluin 
tbat  the  court  entered  an  order  to  the 
injury  of  another  party,  when  that  party 
does  not  complain  of  its  action  ;  and  its 
own  dnmnge,  therefore,  might  have  been 
avoided  liy  asking  the  protection  of  the 
court  below.  It  is  no  answer  to  this  to 
say  that  it  was  useless  to  ask  the  relief 
when  the  court  had  already  denied  It  to 
tbe  Intervener.  It  was  necessary,  at  least, 
to  law  tbe  foundation  for  an  appeal  and 
revision  of  the  Judgment  on  behalf  of  tbe 
garnishee.  For  the  error  of  the  court,  if 
there  was  any,  in  dismissing  the  interven- 
tion, it  was  the  intervener's  right  to  com- 
plain. The  garnishee  could  only  appeal 
from  a  refusal  to  make  the  proposed  in- 
tervener a  party  at  Its  own  solicitation. 
We  see  no  error  In  the  record  which  we 
can  revise  upon  this  appeal,  and  tbe  judg- 
ment is  affirmed. 
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ORAWPORD  v.  CAKOTHKB8.1 

(Supreme  Covart  qf  Texai.    May  7, 1888.) 
JvBiBDiorioii— Flba  in  Abatbmbnt— Rbbidbso. 

1.  Where,  in  a  suit  on  a  written  contract  to 
pay  money,  defendant  pleads  his  privUege  to  be 
sued  in  another  county,  but  the  plea  ooes  not 
deny  that  he  ajgreed  to  pay  the  sum  sued  for  in 
the  county  where  the  suit  was  brought,  the  plea 
is  fatally  defective. 

a.  Where  the  petition  alleges  that  defendant 
Is  a  resident  of  the  county  in  which  the  suit  is 
brought,  that  averment  is  not  denied  by  an  alle- 
gation in  defendant's  plea  that  he  is  a  resident 
of  another  county.    He  maybe  a  resident  of  both. 

Error  trum  dletrlct  court,  TraviB  coun- 
ty ;  P.  Cablbton,  Special  Jadge. 

Action  by  W.  8.  Carothera  against  R. 
W.Crawford  on  a  warranty  ot  title  to 
certain  cattle  eold  by  defendant  to  plain- 
tiff, and  whlcb  turned  out  to  have  been 
stolen  by  those  from  whom  defendant  bad 

Borchased  them.    Judgment  for  plaintiff, 
efendant  appeals.    Affirmed. 
T.  8.  Reese  and  Harvey  &  Brown,  for 
plaintiff  in  error.    8.  A.  Poaey  and  D,  W. 
voom,  for  defendant  In  error. 

BoBRRTSON,  J.  The  plaintifTs  suit  was 
founded  in  part  upon  two  written  con- 
tracts, and  the  defendant's  plea  of  privi- 
lege did  not  deny  that  he  had  not  engageA 
in  both  to  pay  the  sums  sued  tor  in  Travis 
county.  According  to  previous  decisions 
of  this  court,  the  omission  of  this  aver- 
ment was  fatal  to  the  defendant's  plea. 
Breen  ▼.  Railway  Co.,  44  Tex.  302;  Stark 
T.  Whitman,  58  Tex.  875;  Railway  Co.  v. 
Graves,  50  Tex.  181.  But  the  court  Is 
orsed  to  revise  the  ruling  In  those  cases. 
That  Is  wholly  unnecessary  In  this,  as  the 
defendant's  plea  Is  bad  by  any  role.  The 
venue  was  laid  In  Travis  county  in  the 
original  petition,  upon  an  allegation  that 
the  defendant  resided  In  that  county. 
That  averment  Is  not  denied  In  the  plea. 
The  plea  states  that  the  defendant  was 
an  inhabitant  of  Waller  county  at  the 
date  of  the  Institution  of  the  salt.  He 
might  have  been  a  resident  ot  both  coun- 
ties. Brown  v.  Bunlden,  18  Tex.  431.  The 
only  assignment  of  error  briefed  Is  that 
complaining  of  the  ruling  ot  the  district 
court  upon  the  demurrer  to  the  plea. 
That  ruling  was  proper,  and  the  judg- 
ment Is  affirmed. 


Aycock  et  hI.  r.  Braun  et  alA 
{Supreme  Court  of  Texat.    May  7, 1886.) 

Attobhbt  abd  Cubnt— Vauditt  or  Contract 
betwbbn. 
A  contract  by  a  firm  of  attorneys  to  secure 
the  appointment  of  a  certain  person  as  adminis- 
trator of  an  estate,  and  to  obtain  sureties  fur  his 
bond,  is  void  as  against  public  policy,  and  the 
attorneys  cannot  recover  for  services  rendered  In 
the  furtherance  of  such  contract 

Appeal  from  dlHtrlct  court,  Bexar  coun- 
ty; Geohoe  H.  Noon  an.  Judge. 

Action  by  B.  L.  Aycock  and  C.  H.  Clif- 
ford, a  firm  of  attorneys,  against  Henry 
Braun,  Edward   Urenet,  G.  H.  Kalteyer, 

'This  case,  filed  May  7,  1888,  is  now  published 
by  request,  with  others,  in  order  that  the  South- 
western Reporter  may  cover  all  casus  in  volume 
eo,  Texas  Reports. 


Jay  Minter,  and  George  Altgelt,  for  dam- 
ages. The  petition  alleged  that  defendant 
Braun  had  retained  plalntlOs  to  secure  his 
appointment  as  administrator  uf  an  es- 
tate, get  the  required  bond,  and  have  it 
approved;  that  plaintiffs  performed  va- 
rious services  In  this  regard ;  could  have 
gotten  the  bond,  and  secured  the  appoint- 
ment; but  that  defendants  Minter,  Alt- 
gelt,  and  Kalteyer  conspired  with  Braun 
to  break  this  contract,  and  to  secure  the 
appointment  of  Kalteyer  as  adminstra- 
tor;  that  Braun  had  agreed  to  pay  plain- 
tiffs 91,500  for  secorlng  bis  appointment, 
and  to  retain  them  as  his  attorneys  as 
administrator.  Judgment  was  prayed 
against  Braun  and  all  defendants  for 
damages,  and  against  Brann  for  the  val- 
ue of  the  services  rendered  in  case  damages 
were  not  granted.  A  demurrer  to  the  peti- 
tion was  sustained.  Plalntiffa  appeal. 
Affirmed. 

Cocke,  Deamao  A  Fntaklla,  for  appel- 
lants.    Wat.  Aabrex,  tor  appellees. 

RoBRRTRON,  J.  To  prottHit  the  interests 
of  the  creditors  and  distributees  of  an  es- 
tate of  a  deceased  person  the  admlulstra- 
tor  Is  bound  to  the  faithful  discharge  ot 
his  duties  by  a  solemn  oath,  as  well  as  by 
a  solvent  bond.  Rev.  St.  arts.  1886,  I8S9. 
The  appointment  may  be  granted  to  none 
not  qualified  to  act:  and  when  one,  not 
entitled  by  relationship  to  the  deceased  or 
Interest  in  the  estate,  applies,  good  char- 
acter Is  sn  express  addition  to  the  qualifi- 
cations. Article  1861.  This  qoalifieatlon 
Is  passed  upon  by  the  court,  but  its  final 
ordeal  is  In  the  test  of  the  applicant's 
ability  to  procure  the  requisite  surety. 
He  is  not  a  fit  person  to  administer  the 
BHcred  troHt  unless  he  can  give  the  bond. 
The  petition  alleged  that  Braun  lacked 
this  qualification,  fie  could  not  obtain, 
on  the  simple  merits  of  bis  character  for 
honesty  and  business  efficiency,  the  certifi- 
cation of  competent  sureties.  A  contract 
to  remove  this  Impediment  without  cur- 
ing the  defect,  and  to  secure  him  the  office 
in  spite  ot  his  dlsqunllQcatlon,  Is  a  con- 
tract to  evade  the  law,  to  escape  a  safe- 
guard whlcb  the  law  has  established 
against  maladministration,  and  protects 
by  forbidding  the  citizen  from  becomiag 
Interested  In  Its  avoidance  or  destruction. 
The  courts  will  never  enforce  an  agree- 
ment tlie  tendency  of  which  is  to  impose 
upon  this  trust  an  unsuitable  iacumbent. 
Porter  v.  Jones,  52  Mo.  899.  Many  honest 
and  capable  men  may  not  be  able  to  make 
9160,000  bonds,  but  such  as  cannot  are 
not  entltleu  to  administer  upon  estates 
worth  975,000.  Braun  could  not  acquire 
this  qualification  by  leasing  the  plalntlO's 
ability  to  make  the  bond.  Such  a  con- 
tract woald  tempt  the  administrator  to 
reimburse  his  extraordinary  outlay  by 
unnecessary  or  illegltlmatecbarges against 
the  estate,  opportunities  for  which  have 
not  been  utterly  prevented  by  strlnirent 
legislation  and  the  utmost  vigllnnre  ot  the 
courts;  while  plaintiffs' seal  In  Hecurtng  the 
approval -of  their  client's  bond  would  be 
stimulated,  by  a  reward,  additional  to 
compensation  for  their  professional  serv- 
ices,  t-nntlngent  upon  success.  There  ia 
nothing  whatever  In  this  record  that  Indl- 
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cotes  any  purpose  on  tbe  part  of  Brann 
or  the  plaintiffB  to  do  auytblng  wrong  or 
improper.  On  the  contrary,  tbe  parties 
are  to  be  credited,  as  tbey  conBlstenlly 
may  be, with  honest  and  honorable  motl  ves 
In  all  done  or  contemplated.  But  tbe  ese- 
eotloo  ot  tbe  contract,  made  in  accordance 
with  the  stipnlationa  averred,  pnts  in 
operation  an  nifluence  calcnlated  to  cor- 
rupt good  men,  and  which  would  Induce 
tbeevll-diBpoeed  to  tamper  with  the  course 
ol  Justice.  The  contract  must  be  tried  by 
its  immediate  tendency,  and,  U  that  Is 
Ticious,  tbe  innocent  Intentions  of  the  par- 
ties eanuot  savelt.  if  ars hall  v.  Railway 
Co.,  16  How. 314.  Oneottheimmediate  ob- 
jects of  this  contract  was  to  have  an  un- 
suitable person  appointed  administrator 
of  an  estate.  Pol.  Cont.  842.  TfaeserTices 
actually  rendered  by  the  plaintiffs  before 
BrauD  abandoned  bis  scheme  were  in  fur- 
therance of  that  part  of  tbe  contract  which 
tbe  policy  nf  the  law  forbids  tbe  courts  to 
enforce.  Tbe  demurrer  to  the  petition 
was  riebtly  sustained,  and  tbe  Judgment 
ot  dismissal  is  affirmed. 


DcTORR  et  al.  t.  Crowder  et  alA 
(Sttpremt  Court  of  Texxu.    May  7, 188S.) 

Rkvikw  oh  ArrsAiy— Hattkiu  hoi  Appaxbxt  or 
Rkoobd. 
Where  no  statement  of  facts  is  made  on 
appeal  tbe  rulingb  of  tbe  lower  court  in  giving 
or  ref Dslng  instructions  or  in  admlttinK  erldeace 
cannot  be  reviewed,  as  it  cannot  be  known 
whether  sacfa  rulings  were  prejudicial  or  not. 

Appeal  from  district  court,  Erath  coun- 
ty ;  T.  L.  NoGBNT,  Judge. 

Trespass  to  try  title  brought  by  Rachel 
Devore  and  others  agaiuHt  William  Crow- 
der and  others.  Judgment  for  defend- 
ants.    Plaintiffs  appeal.    Affirmed. 

Lee  Young  and  Wharton  Branch,  tor 
appellants. 

Willie,  C.  J.  Tbe  appellants  brought 
suit  In  tbe  ordinary  form  of  trespass  to 
try  title  to  recover  of  the  appellpes  a 
tract  ot  1,280  acres  ot  land  originally 
granted  to  A.  S.  Roberta.  Each  of  the 
dtfendants  pleaded  not  guilty,  and  set  up 
a  claim  for  improvements.  Vpon  these 
pleadings  tbe  parties  went  to  trial. 
There  is  no  statement  of  facts  in  the  case, 
and  hence  we  cannot  tell  upon  what  facts 
the  Jury  based  their  verdict,  which  was  tor 
the  dc4endant8.  The  court  charged.  In 
effect,  what  facts  would  constltntn  tbe 
plaintithi  tbe  legal  successors  In  title  to 
the  original  grantee  of  tbe  land.  It  fur- 
ther charged  ttaem  that  these  tacts.  If 
proved,  would  entitle  tbe  plaintiffs  to  re- 
cover, unless  tbey  believed  that  the  defend- 
ants were  entitled  to  a  verdict  under  cer- 
tain additional  tacts,  which  be  then  pro- 
ceeded to  detail  in  an  hypothetical  manner. 
He  charged  that  the  defendants  claimed 
under  a  tax-deed,  and  then  stated  In  what 
event  the  deed  would  convey  title.  It  is 
urged  bere  that  tbe  court  erred  in  this 
part  of  its  charge,  and    that    tbe   deed 

>This  case,  tiled  May  r,  1888,  is  now  published 
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would  have  been  void  though  every  cir- 
cumstance detailed  by  tbe  court  bad  been 
proved.  Charges  were  asked  by  the  ap- 
pellants to  tbe  effect  that  if  certain  detects 
in  the  manner  of  assessing  the  laud  and 
advertising  and  makiiig  tbe  sale  appeared 
the  deed  would  convey  no  title.  These 
charges  were  refused,  and  tbis  Is  assigned 
as  error. 

During  the  trial  the  defendants,  as  a 
predicate  tor  the  introduction  of  tbe  tax- 
deed,  offered  testimony  to  show  the  man- 
ner In  which  the  assessment  of  tbe  taxes 
for  which  the  land  was  sold  bad  been 
made,  of  tbe  notice  which  bad  been  given 
of  the  tax-sale,  and  of  tbe  other  matters 
necessary  to  be  proved  in  order  to  render 
the  tax-deed  effective.  All  these  were  ob- 
jected to  by  the  appellants,  as  was  the 
deed  itself ;  but  tbe  objections  were  over- 
ruled by  tbe  court,  and  the  evidence  ad- 
mitted. The  rullugs  ot  the  court  on  these 
matters  were  saved  by  proper  bills  of  ex- 
ceptions, and  are  made  subjects  of  vari- 
ous assigDments  of  error.  Hence,  all  the 
assignments  of  error  relate  either  to  the 
charges  given  or  refused,  or  to  the  admis- 
sion of  evidence  deemed  by  the  appellants 
to  be  Improper.  It  is  settled  law  in  this 
court  that,  as  a  general  rule,  it  will  not 
revise  the  rulings  of  this  character  with- 
out a  statement  of  tacts.  The  exception, 
BO  tar  aB  charges  are  concerned,  is  that 
they  win  be  reviewed  unly  wh<?n,  taken 
into  connection  with  the  pleadings  and 
tbe  verdict,  they  are  so  glaringly  errone- 
ons  as  to  leave  no  doubt  that  the  finding 
otthe  Jury  must  have  been  controlled  by 
the  improper  InstrnetlonB  which  they  re- 
ceived from  the  court.  McGaughey  v.  Ben- 
dy, 27  Tex.  535;  Railway  Co.  v.  McAlllHter, 
59  rex.  849.  Can  this  be  said  of  the  pres- 
ent charge?  This  court  baa  frequently 
held  thut  a  charge,  though  Incorrect,  will 
not  constitute  error  tor  which  the  Judg- 
ment win  be  reversed  if,  under  the  fuvts 
before  the  Jury,  they  could  not  possibly 
have  found  any  other  verdict  than  the  one 
they  rendered.  Suppose,  for  instance,  in 
tbe  present  case,  that  the  plalntina  failed 
to  connect  themselves  with  tbe  original 
grantee  ot  the  land,  A.  S.  Roberts.  The 
defendants  were  bound  to  recover,  no 
matter  whetherthelrtax-tltle  was  valid  or 
utterly  worthless.  The  oiily  common 
source  under  which  the  parties  claimed 
was  the  original  grantee;  and,  if  the 
plaintiffs  had  nut  proved  their  due  and 
legal  succession  to  his  right  In  the  land, 
their  case  was  lost,  and  no  charge  upon 
the  subject  ot  tax-deeds  could  have  made 
It  any  worse.  We  cannot,  in  the  absence 
of  a  statement  otfacts,  and  of  all  showing 
in  the  record  that  any  evidence  tendine  to 
prove  tbe  plaintiffs'  title  was  Introduced, 
presume  that  testimony  of  that  kind  was 
before  the  Jury.  If  there  was  none,  the 
charges  have  done  no  barm,  and  we  can- 
not reverse  the  Judgment  because  they 
were  given.  The  same  may  be  said  ot  the 
refusal  to  give  tbe  charges  asked  by  the 
appellants.  It  does  not  appenr  that  tbese 
could  have  benefited  their  case,  as  they 
may  not  have  had  any  case  before  the 
court  and  Jury.  It  is  also  the  settled  rule 
of  this  court  not  to  disturb  a  judgment 
for  tbe  aduilBsion  of  Improper  testimony 


Digitized  by  VjOOQ  IC 


502 


SOUTHWESTEBN  REPOBTEB,  Vol.  18. 


(Tex. 


iinless  a  fttatement  of  facta  fs  foand  In  the 
record.  There  Ib  notbtns  in  this  case  to 
constitute  It  an  escoptton  to  the  rule.  The 
evidence  admitted  may  have  had  an  In- 
fluence upon  some  of  the  tasnea  between 
the  parties;  but  upon  otbere  which,  If 
found  In  favor  of  tbe  defendants,  would 
have  entitled  them  to  a  verdict,  it  had  no 
bearing  whatever.  Ae  we  cannot  tell  up- 
on what  Issue  the  Jury  baaed  their  verdict, 
we  are  unable  to  aay  that  It  was  Influ- 
enced by  the  testimony  objected  to  by  tbe 
appellants.  See  Lockett  t.  Sctaurenberg, 
60  Tex  610,  and  authorities  cited.  In  the 
etate  of  the  record  before  us,  we  cannot 
revise  the  Judgment  below  upon  any  of 
the  assignments  of  error,  and  It  ia  af- 
firmed. 

Stayton,  J.,  did  not  sit  in  this  case. 


Caldrr  t.  Rambbt  et  alA 
(Supreme  Court  (?f  Texas.  May  7, 1886.) 
Tbupass  to  Tbt  Titlb— Taz-Debd  ab  ByiDnroB. 
Where,  Id  trespass  to  try  title,  defendant 
relies  on  a  tax -deed,  but  offers  no  evidence  to 
staow  tbat  tbe  statutes  regulatlnif  tlie  assessment 
and  collection  of  taxes,  and  tbe  sale  of  tbe  land 
to  satisfy  tbum,  bave  been  complied  with,  Judg- 
ment should  be  rendered  for  plaintiff,  as  the 
tax-deed  Is  no  evidence  of  title  without  such 
proof. 

Appeal  from  district  court,  Lampasas 
county;  W.  A.  Blaceburn,  Judge. 

TrespasH  to  try  title  by  8.  D.  Calder 
against  F.  M.  Ramsey  and  others.  Judg- 
ment  for  defendants.    Plaintiff  appeals. 

Balllnfcer,  Mutt  &  Teny,  W.  L.  David- 
son, and  R.  6.  West,  for  appellant.  Acker 
A  Abuey  and  A.  M.  Jacksoa,Jr.,  for  appel- 
lees. 

Willie.  C.  J.  We  thinic  it  unnecessary  ' 
to  review  tbe  ralings  of  the  court  below 
upon  the  appellees'  demurrer  tu  the  sup- 
plemental petlti<in,  or  upon  the  objections 
to  the  admission  of  plaintiO's  testimony. 
We  will  consider  only  the  question  as  to 
whether  the  Judgment,  upon  tbe  pleadings 
and  evidence  snbmitted  to  tbe  district 
Judge,  should  bave  been  for  the  plaintiff 
or  for  tbe  defendants.  In  our  opinion,  it 
is  of  no  Importance  whether  or  not  the 
plaintiff  eetabliabed  a  complete  chain  of 
title  down  to  himself  from  tbe  original 
grantee  of  the  certificate  of  tbe  land  in 
controversy.  The  evidence  clearly  shows 
that  the  defendants'  only  title  to  the  land 
was  derived  through  P.  E.  Pearesun.  and 
that  P.  E.  Peareson's  title  was  derived 
from  tbe  plaintiff  himself.  No  outstand- 
ing title  was  shown  which  bad  ita  origin 
in  any  one  else  besides  tbe  plaintiH.  Tbe 
allegation  of  tiie  special  answer,  that  Cal- 
dor  claimed  by  deed  from  Peareson,  was 
not  sustained.  The  parties  claimed  under 
a  common  source,  and  there  was  nu  neces- 
sity for  Calder  to  prove  any  title  originally 
in  himself.  It  waa  auSiclent  if  tbe  evidence 
did  not  abow  tbat  he  bad  parted  with  his 

"This  case,  filed  tfay  7,  1886,  Is  now  published 
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66,  Texas  Ueports. 


title  by  reason  of  any  of  the  deeds  through 
which  the  defendants  claimed.  Keys  v. 
Mason,  44  Tex.  142;  Stegall  v.  Huff.  54 
Tex.  193;  Wilson  t.  Palmer,  18  Tex.  592. 
The  con  veyance from  tbe  plaintiff  to  Peare- 
son  was,  by  its  terms,  a  mortgage,  with 
power  to  the  mortgagee  to  sell  at  private 
sale,  and,  with  the  proceeds  of  the  sale, 
satisfy  the  debts  named  in  the  instmuient ; 
tbe  remainder  of  tbe  proceeds,  or  anch 
portion  of  the  land  conveyed  as  shonld 
not  be  used  in  paying  tbe  debt,  to  be  re- 
conveyed  to  tbe  grantor.  No  condition 
of  defeasance  is  expressed  in  tbe  deed,  but 
that  does  not  affect  its  character;  for 
that  condition  is  implied  wherever  it 
appears  on  tbe  face  of  the  instrument 
that  it  is  intended  as  a  mere  security. 
Bank  V.  Lovenberg.  68  Tex.  606;  Gage  v. 
Chesebro,  49  Wis.  486.3  The  trustee  was 
to  convey  to  the  grantor  such  of  tbe  land 
as  remained  after  payment  of  the  debts 
named  in  the  deed.  If  the  debts  were  ex- 
tlngoished  by  payments  made  by  the 
grantor  himself,  there  were  none  left  to  l>e 
paid  oat  of  a  sale  of  the  land,  and  the 
whole  tract  necessarily  reverted  to  the 
grantor.  Besides,  Peareson  was  not 
clothed  with  absolute  power  to  sell  at  all 
events,  but  could  only  do  so  in  case  one 
dollar  per  acre  could  be'  obtained  for  the 
land.  Manufacturers'  &  M.  Bank  v.  Bank 
of  Pennsyl  vania,  7  Watts  &  S.  343.  His  au- 
thority was  limited,  and  not  the  absolute 
power  which  an  ordinary  grantee  or  as- 
signee  possesses  over  tbe  thing  conveyed. 
For  these  reasons,  and  others  not  neces- 
sary to  mention,  tbe  instrument  must  be 
construed  as  giving  a  lien  to  aecure  the 
debts  named  in  It,  the  equity  of  redemp- 
tion or  ownership  of  the  land  remaining 
in  Calder,  tbe  grantor.  This  was  sufB- 
cient  to  recover  upon,  as  agalnat  any  one 
not  claiming  under  Peareson  by  title  exe- 
cuted in  accordance  with  tbe  powers  con- 
ferred upon  him  by  tbe  instrument  itself. 
Any  title  derived  from  Peareson,  but  not 
authorised  by  law,  was,  of  course,  uf  no 
avail  as  agalnat  the  owner  of  tbe  equity 
of  redemption.  The  only  title  relied  on  by 
the  appellee,  Ramsey,  waa  a  deed  from  the 
tax  collector  of  Lampasas  county  to  his 
co-defendant,  Towuaend,  and  a  deed  from 
Townsend  to  himself.  Tbe  tax  collector's 
deed  shows  tbat  tbe  property  was  assessed 
for  taxes,  levied  upon  and  sold  as  the 
property  of  Peareson.  Witbont  pausing 
to  inquire  whether  the  tax-sale  made  un- 
der these  circumstances,  if  otherwise  reg- 
ular and  In  compliance  with  law,  would 
convey  to  tbe  purchaser  full  tltleas  against 
the  appellant,  it  is  sufficient  to  say  tbat 
there  was  no  proof  in  this  case,  except  tbe 
recitals  in  the  deed  itself,  that  the  statutes 
regulating  tbe  asHesament  nnd  collection 
of  taxes,  and  tbe  sale  of  property  in  satin- 
faction  of  them,  were  complied  with  In  any 
resitect  whatever.  Tn  Meredith  v.  Coker. 
65  Tex.  29,  it  was  held  that  a  tax-deed 
was  of  no  force  unleas  accompani(«d  by 
proof  of  a  valid  sale  by  virtue  of  which 
tbe  deed  waa  executed.  No  proof  of  that 
kind  having  been  offered  In  this  case,  tbe 
deed  was  not  evidence  of  title  in  tbe  ap- 
pellee Ramsey  and  tbe  court  erred  in  ren- 
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dering  Jodgment  In  bia  favor.  For  this 
error  the  Jadgment  will  be  reversed,  and 
tbeeoortbere,  pnMfeedlDg  to  render  eacta 
judgment aaebonld  bare  been  rendered  be- 
low, adjudgep  that  tbe  appellant  recover 
of  the  appellees  tbe  land  in  controversy , 
toiretber  wltb  all  costs  incurred  In  tbis 
and  In  the  district  court,  and  have  bis 
writ  of  possession.  Beveraed  and  ren- 
d(«red. 

Statton,  J.,  did  not  sit  In  this  case. 


Tkzas  Sc  p.  Ry.  Co.  v.  Mohin.i 
(Suprtme  Cawrt  nf  Ton*.    May  11,  1886.) 

PSBSOHAL  IXJVBIKS  TO  MiNOB— MbaSDBB  OV  DAM- 

AOBa — Cafacitt  fob  Labob. 

1.  In  an  action  by  a  minor  against  a  railroad 
eompany  for  personal  Injuries  no  recovery  can 
be  bad  tor  plaintiff'sdlminisbed  capacity  to  earn 
during  bia  minority,  as  suob  earnings  belong  to 
plaiotiff's  father,  nnleas  there  is  proof  of  plain- 
tiff's emaaoipation  by  hia  father. 

3.  Tbe  fact  tnat  Uie  suit  Is  brought  by  plain- 
UfTs  father  as  bis  next  friend  does  not  oonstitata 
a  relinquishment  by  tbe  father  of  any  claim  he 
might  aaeert  on  aoconnt  of  plaiutUTs  diminished 
capacity  to  earn  daring  his  minority. 

Appeal  from .  district  court,  Tarrant 
county:  A.J.  Hood,  Judge. 

Action  by  Charles  Morin,  by  bis  next 
friend,  Damuse  Morin,  against  the  Texas 
A  Paclflc  Railway  Company  for  personal 
Injuries  caused  by  plaintiff's  being  run 
over  by  one  of  defendant's  trains.  Judg- 
ment for  plaintiff  for  f  30,000.  Defendant 
appeals.    Reversed. 

Paris,  Beatt  A  Rogers,  for  appellant. 
Fnrman,  Stedman  A  Capps  and  Temple- 
ton,  WjiineA  Carter,  for  appellee. 

Statton,  J.  This  action  was  brought 
by  the  appellee,  a  minor,  through  a  next 
friend,  to  recover  damages  claimed  to  be 
the  reenit  of  Injuries  to  bis  peraon,  re- 
ceived through  the  negligence  o!  employes 
of  defendant  In  tbe  management  of  a  train 
on  tbe  appellant's  railway.  The  child  at 
tbe  time  of  tbe  injury  was  about  80 
months  of  age,  and  tbe  trial  resulted  in  a 
Judgment  In  Its  favor  for  $20,000.  There 
are  but  two  matters  assigned  as  error 
wblcb  It  will  be  necessary  to  consider: 
(1)  It  Is  assigned  as  error  that  the  court 
erred  In  overruling  tbe  motion  tor  a  new 
trial,  based  on  tbe  ground  that  tbe  ver- 
dict and  Jadgment  were  excessive.  (2) 
Tbat  tbe  court  erred  In  instructing  the 
Jory  tbat  in  estimating  damages  they 
might  take  Into  consideration  any  redue- 
tloo  of  tbe  power  and  capacity  of  tbe  ap- 
pellee to  earn  money.  Tbe  charge  given 
was  as  follows:  "In  the  event  yon  And 
damages  for  the  plaintiff,  in  estimating 
the  same  yon  will  take  Into  consideration 
tbe  proof.  It  any  there  is,  showing  the 
physical  condition  of  the  plaintiff  at  and 
since  tbe  alleged  Injuries,  tbe  probable 
effect  of  the  injuries  in  the  future  upon  his 
bealtb  and  upon  tbe  use  of  bis  limbs,  and, 
generally,  any  reduction  of  bis  power  and 
capacity  to  earn  money,  and   to  pursue 

<  Tbis  case,  filed  May  11, 1880,  is  now  pnblished 
Qy  request,  with  others,  in  order  tbat  the  Bonth- 
westtim  Reporter  may  cover  all  caaea  in  volume 
«t,  T«saa  Beporta. 


tbe  course  of  life  be  might  but  for  tbe  in- 
juries; but  damages  in  this  cause,  if  any, 
can  in  no  event  extend  beyond  a  fair  and 
reasonable  compensation  for  the  injuries, 
and  you  cannot,  under  tbe  pleadings  and 
evidence,  award  exemplary  damages,— 
tbat  is.  damages  by  way  of  punishment." 
This  charge  was  erroneous,  in  tbat  It  per- 
mitted tbe  Jury  to  consider,  in  estimating 
damages,  tbe  diminished  capacity  of  the 
appellee  to  earn  money  during  the  time 
intervening  between  the  injury  aud  his  ar- 
rival at  majority.  Tbe  services  of  the  ap- 
pellee during  his  minority  belonged  to  bis 
parent,  who,  as  next  friend,  represents 
him  in  this  case,  and  a  diminution  in  his 
capacity  to  earn  mouey  during  that  peri- 
od gave  cause  of  action  to  tbe  parent,  but 
not  to  tbe  minor,  unless  it  was  shown  tbat 
the  child  bud  been  emancipated  by  the 
parent.  Railway  Co.  v.  Miller,61  Tex.  27o; 
Sawyer  v.  iSauer,  10  Kan.  518. 

It  Is  urged,  however,  that  the  prosecu- 
tion of  tbis  action  by  the  father,  as  next 
friend  of  tbe  appellee,  should  be  held  to 
be  a  relinquishment  by  the  parent  of  all 
claim  which  he  might  otherwise  assert  In 
bis  own  behalf,  on  amount  of  tbe  dlmin- 
ished  capacity  of  the  appellee  to  labor 
dnrlng  bis  minority.  There  Is  nothing  in 
the  pleadings  to  indicate  any  such  inten- 
tion ou  the  part  of  tbe  parent;  while,  on 
tbe  contrary,  tbe  motion  for  new  trial 
shows  that  the  next  friend,  as  parent  of 
the  appellee,  on  account  of  the  damages 
done  to  him  by  tbe  injury  to  the  appellee, 
had  recovered  a  Judgment  tor  f7,850.  The 
charge  of  tbe  court  Id  tbe  cause  In  which 
that  Judgment  was  recovered,  informed 
the  Jury  that,  in  connection  with  other 
grounds  for  damages,  the  parent  was  en- 
titled to  "Just  and  proper  compensation 
for  such  services  of  the  child.  If  any,  as  be. 
plaintirr,  will  probably  be  deprived  of  by 
reason  of  the  child's  inability  to  labor  for 
him  and  do  bis  bidding  before  It  reaches 
the  age  of  twenty -one  years."  In  Abeleo 
T.  Bransfleld,  10  Kan.  10,  it  was  held  that, 
when  a  mother,  the  surviving  parent, 
commenced  and  prosecuted  to  judgment 
in  her  son's  name,  and  as  blsnextfriend,an 
action  for  injuries  to  his  person,  tbe  Judg- 
ment would  not  be  reversed,  though  It 
was  shown  that  the  mother  bad  never  re- 
linquished to  her  son  her  right  to  his  serv- 
ices, otherwise  than  by  commeucing  and 
prosecuting  the  action.  The  grounds  for 
damages  which  were  set  out  in  the  peti- 
tion in  that  case  were,  however,  except  as 
to  money  expended  by  tbe  son,  such  as 
would  ordinarily  give  cause  of  action  to 
the  parent  alone  for  loss  of  services  of  her 
child  during  minority.  Tbe  court  in  that 
case  evidently  held  that  tbe  assertion  by 
the  parent,  as  next  friend,  as  ground  for 
damages  In  favor  of  her  son,  of  sucb  mat- 
ters as  would  ordinarily  give  cause  of  ac- 
tion only  to  tbe  parent, operated  to  trans- 
fer to  tbe  minor  the  right  of  the  parent. 
No  such  cause  of  action  as  would  ordina- 
rily inure  to  tbe  parent  alone  tor  an  Injury 
done  to  a  minor  child  is  set  up  in  tbe  pe- 
tition in  tbis  case.  On  the  contrary,  the 
grounds  for  damage  alleged  are  such  as 
tbe  minor  would  be  entitled  to  recover 
upon,  and  the  ground  which  the  charge 
Informed  tbe  Jury  they  might  consider  wak 
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not  luade  by  the  petition  one  of  the 
S^ouods  upon  which  damages  were 
Bonght. 

The  Judgment  seems  to  us  excessive, 
and  the  vmrdict  on  which  It  la  based  may 
have  resnlted  from  the  fact  that  the  Jury 
did  take  Into  estimation,  ns  they  were  an- 
thoriised  to  do  nnder  the  charse  to  which 
we  have  referred,  matters  which  coald  not 
properly  l>e  considered  by  them  in  this 
case.  It  is  nrg«d  that  a  cbarice  snch  as 
was  given  in  this  case  was  affirmed  by  this 
court  In  the  case  of  Railway  Co.  v.  O'Uon- 
Qell,  58  Tex.  42,  and  it  Is  true  that  soch  a 
charge  was  given  In  that  case.  From  the 
alignment  of  coonsel,  which  Is  published 
with  the  opinion,  it  would  be  inferred 
that  the  giving  of  snch  a  charge  was  as- 
signed as  error,  but  this  was  not  the  case; 
hence  the  point  pri«ented  lu  thlu  case  was 
not  before  this  court,  or  considered  by  it. 
In  disposing  of  that  case.  The  fifth  para- 
graph of  the  fourth  assignment  ul  error  in 
that  case  was  as  follows:  "The  court 
erred  In  refusing  a  new  trial,  because  the 
verdict  was  excessive  In  amount,  there  be- 
ing no  proof  of  any  special  damages,  no 
proof  of  probable  earnings,  or  how  much 
the  injury  would  prevent  the  earning  of 
money,  the  probable  duration  of  plain- 
tiff's life,  and  no  basis  in  proof  for  any  cal- 
culation of  damages;  and  then,  in  connec- 
tion with  the  want  of  testimony  showing 
negligence  of  defendant,  and  also  lu  view 
of  the  obvious  duty  of  the  parent  and 
those  in  custody  to  proect  the  child  from 
danger,  all  go  to  show  the  verdict  was 
the  result  of  passion  and  preiudlce."  It 
was  to  this  assignment  only  to  which  the 
latter  part  of  the  opinion  referred.  It 
will  thns  be  seen  that  the  assignment  of 
error  which  was  considered  in  the  case  re- 
ferred tn.  In  the  last  part  of  the  opinion, 
went  to  the  sufficiency  of  the  evidence  to 
SBStaIn  the  verrdlct.  and  not  to  the  incor- 
rectness of  any  charge  given  In  the  case, 
through  which  the  jnry  might  have  been 
led  to  consider,  In  estimating  the  dam- 
ages, things  which  they  onght  not  to  have 
considered.  There  is  a  general  statement 
in  the  opinion  that  the  matters  to  which 
the  charge  of  the  court  invited  the  atten- 
tion ol  the  Jury  in  estimating  the  amount 
of  damages  were  proper  for  their  consid- 
eration ;  and  this  was  tme  to  a  certain 
extent,  for  the  disability  of  the  child,  as  in 
this  case,  was  one  which  would  necessa- 
rily affect  Us  ability  to  labor  through  life, 
and  for  that  period  after  majority  was 
matter  proper  to  be  taken  Into  theesti- 
Biate;  bat,  had  the  assignment  of  error 
made  In  this  case  been  made  in  that,  the 
expression  now  relied  upon  to  Jastify  the 
charge  given  in  this  case,  in  considering 
such  nn  assignment,  would  never  have 
been  used,  for  such  a  rule.  In  an  action 
brought  by  a  minor  for  Injuries  affecting 
its  capacity  to  labor,  had  then  been  de- 
nied hy  this  court,  as  Is  It,  so  far  as  we 
know,  in  all  courts  in  which  the  relation 
of  parent  and  child  is  regulated  by  the 
common  law. 

The  other  assignments  of  error  are  un- 
important, or  raise  questions  which  have 
been  passed  upon  by  this  court  In  other 
cases,  and  therefore  need  not  now  be  con- 
sidered.   For  tbe  error  of  the  court  be- 


low in  giving  thechai^ge  we  have  consid- 
ered, and  for  its  ruling  in  ivfuslng  a  new 
trial.  Its  Judgment  must  be  reversed,  and 
tbe  cause  remanded. 


PowBLL  et  al.  T.  Thoupson  et  uI.* 
{aupreme  Coturt  tf  Taxu.    May  11, 1886. ) 

PJLRTITIOK — EVTDKMCa  OF  TTTIB. 

PlsintUb  In  partttlun  claimed  title  to  ooe- 
half  of  a  tract  of  land  on  account  of  an  alleged 
contract  made  by  their  ancestor  with  defendants 
as  heirs  ot  the  o'vraer  of  the  oriKinal  eertlflcate, 
whereby  plaintiffs'  ancestor  eras  aathorized  to 
draw  the  certificate,  locate  the  land,  and  get  it 
patented  to  defendants.  It  appeared  that  a  per- 
son representing  himself  to  be  one  of  the  heirs 
gave  plaintiffs'  ancestor  a  povrer  of  attorney  to 
drav7  the  certificate  and  locate  the  land,  and 
•greed  to  give  him  half  of  the  land  for  these  serv- 
ioes.  There  was  no  evidence  as  to  who  were  the 
heirs,  nor  that  they  had  consented  to  this  con- 
tract.   Held,  that  plaint!  ffs  coald  not  recover. 

Error  from  district  court,  Milam  coun- 
ty; W.  E.  CoM^ARD,  Judge. 

Suit  by  A.  C.  Thompson  and  others,  as 
heirs  ol  W.  D.  Thompson,  against  M.  U. 
Powell  and  others,  heirs  of  .Tohn  N.  Barn- 
hill,  for  partition  of  a  certain  trazt  of 
land,  and  that  the  title  to  one-half  of  It 
be  decreed  in  plaintiffs.  The  petition  al- 
leged that  W.  D.  Thompson  procured  the 
eertlflcate  to  the  land  from  the  commis- 
sioner of  claims,  and  bad  the  land  located 
and  patented  to  tlie  heirs  of  John  N. 
fiarnhili,  the  owner  ol  the  certificate,  and 
that  the  heirs  had  contracted  to  convey 
to  W.  D.  Thompson  one-halt  of  the  land 
thus  located  and  patented.  Plaintiffs  in- 
troduced In  evidence  a  power  ol  attorney, 
dated  June  8,1X38,  from  one  Wallace  Badg- 
er to  W.  D.  Thompson,  in  which  Badger 
represented  himself  to  be  the  agent  and 
the  attorney  in  fact  of  the  Bamhlll  heirs, 
amil  authorised  Thompson  to  draw  from 
the  commissioners  Barnhill's  bead-right 
certificate;  also  a  letter  from  one  John  C 
Walker,  in  which  tbe  writer  represented 
himself  to  be  the  husband  of  one  of  the 
Barnhlll  heirs,  and  offered  Thompson  one- 
half  of  the  land  for  locating  it;  also  a 
power  of  attorney  from  Walker  to 
Thompson,  authorising  him  to  secure  and 
locatethe certificate.  Judgment  forplain- 
tilfs.    Defendants  bring  error.    Reversed. 

Lott  A  Ralston,  for  plaintlffa  in  error. 

Statton,  J.  To  entitle  the  defendants 
in  error  to  any  portion  of  the  land  pat- 
ented to  the  heirs  of  John  N.  BamblU,  by 
reason  of  the  fact  that  their  ancestor  ob* 
talned  the  land  certificate,  had  it  located 
and  the  land  patented.  It  was  necessary 
that  some  contract,  express  or  Implied, 
under  which  snch  heirs  agreed  to  give  a 
part  of  the  land  to  be  procured  by  such 
services,  should  have  been  shown.  Boss 
V.  Mitchell,  28  Tex.  190.  The  pleadings 
filed  by  those  who  appeared  and  claimed 
as  heirs  of  Barnhlll,  as  well  as  the  plead- 
ings filed  on  behalf  of  the  unknown  beira 
of  Barnhlll  by  the  attorney  appointed  by 
the  court  to    represent  them,  were  such 

'This  case,  filed  Hay  11, 1886,  is  now  published 
by  request,  with  others,  in  order  that  the  South- 
western Bap<»ter  may  eovar  all  cases  in  volume 
66,  Texas  Reports. 
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as  to  pnt  the  plalutlBa  apon  proof  that 
Bnch  a  contract  had  been  made  between 
their  ancestor  and  the  faelra  of  Bamhlll 
aa  woB  set  ap  in  the  petltlun.  It  thus  be- 
came necessary  to  show  who  were  the 
helra  uf  Bamhlll,  and,  as  against  persona 
who  dlrl  not  appear  and  admit  that 
Wallace  Badger  and  John  C.  Walker  were 
of  such  helra,  the  powers  of  attorney  pur- 
porting to  have  been  made  by  those  per- 
sona, and  the  contract  made  between 
John  C.  Walker  and  the  plaintiffs'  ances- 
tor, were  of  no  Importance  as  evidence  of 
any  right  derailed  through  such  papers. 
If  proof  had  been  made  that  John  U. 
Walker  was  one  of  the  heirs  of  Barnhlll, 
and  that  the  other  heirs  had  knowledge 
of  tha  contract  which  lie  bad  made  with 
W.  D.  Tbcinipson,  then  the  long  period  of 
time  which  has  elapaed  alnee  that  con- 
tract was  made,  and  the  failure  of  the 
other  heirs  to  disavow  it  while  Thompson 
was  performing  the  services  under  it, 
through  which  the  land  was  secured, 
ought  to  be  held  sntUelent  evidence  of  rat- 
ification by  the  other  heirs  of  the  contract 
made  by  Walker.  Such  facts,  however, 
were  not  shown,  and  we  are  of  the  opin- 
ion that  there  was  not  sufficient  evidence 
or  the  right  of  the  lieirs  of  W.  D.  Thomp- 
•on  to  one-half  of  the  land  to  justify  and 
sustain  the  Judgment  that  waa  rendered. 
For  this  reason  the  Judgment  will  be  re- 
Tersed,  and  the  cause  remanded. 


Nkw  OBI.RAN8  Ins.  Ass'n  w.  Oriffi.v  et  a/.> 
{SwpreiM  Court  <ff  Texa».    May  11, 1880.) 
CosofTioss  or  lN8us4:tcK  Policy — Waiver. 
The  condition  on  a  fire  policy  that  addi- 
tional  insurance  shall  not  be  obtained  without 
the  conaent  of  the  company  indorsed  on  the  pol- 
icy is  neither  complied  with  nor  waived  by  the 
aasTtred  telling  ihe  company's  agent  that  he  in- 
tends to  take    oat    additional  insurance  when 
able,  and  the  agent  expressing  a  desire  to  write 
the  policy;  and  the  subsequent  procurement  of 
additional  insuianoe,  without  the  agent's  knowl- 
edge, invalidates  the  first  policy. 

Appeal  from  district  court,  McLennan 
county ;  B.  W.  Bimbs,  Judge. 

Action  by  Griffin  &  Shook  against  the 
New  Orleans  Insurance  Aasoclation  on  a 
fire  policy.  Judgment  for  plaintitTs.  De- 
fendant appeals.    Reversed. 

JeokinaA  Jenkins,  tor  appellant.  Jen- 
o/ngs  A  Baker  and  Heriinit  A  Kelly,  for 
appellees. 

RoBBRTSON,  J.  A  condition  in  a  policy 
of  fnsTirance,  requiring  notice  of  any  other 
Insurance  afterwards  taken  upon  the 
same  property,  is  to  enable  the  company 
to  exercise  its  option  to  continue  or  cancel 
Its  contract.  Such  condition  may  not  be 
complied  with  by  notice  of  an  Intention 
to  obtain  other  insurance,  becanae  such 
notice  does  not  give  It  the  opportunity 
contracted  tor.  Healey  v.  Insurance  Co.,  6 
Ner.  268;  Kimball  v.  Insurance  Co.,  8 
Gray.  SS.  But  a  condition  that  other  in- 
surance shall  npt  be  obtained  without  the 
consent  of  the  company  is  better  lulfllled 

■This  ease,  filed  Hay  It,  1R86,  is  Dowpubllshed 
by  request,  with  others,  in  order  that  the  Soncb- 
wastMn  Reporter  may  eiwer  all  cases  in  VAlame 
W,  Texas  Reporta. 


by  obtaining  the  consent  before  thai» 
after  the  contract  for  additional  insur- 
ance. Such  a  condition  in  satlsfled  by 
notice  of  an  intention  to  take  other  insur- 
ance, consented  to  by  the  agent  of  the 
company.  Carrugl  v.  Insurance  Co.,  40 
Ga.  135.  Verbal  consent  by  the  agent, 
with  knowledge  that  it  will  be  ncte^ 
upon,  is  a  waiver  of  the  requirement  that 
the  consent  shall  be  expressed  in  writing 
upon  the  policy.  Id.,  and  Insnrance  Co.  v. 
Griffin,  69  Tes.  610.  The  condition  in  the 
policy  in  suit  is  of  the  character  last  de- 
scribed. Jf  the  plaintiffs  gave  Harrison 
notice  of  their  intention  to  obtain  other 
Insurance,  and  be  consented,  with  knowl- 
edge or  notice  of  their  purpose  to  act  up^ 
on  the  verbal  consent,  the  condition  re- 
lied upon  by  the  defendant  will  not  avan 
It.  Whether  the  policy  issued  by  the  Cres- 
cent waa  prior  or  subsequent  to  theone  in 
suit,  or  contemporaneous  with  it,  need  not 
be  considered,  insurance  Co.  v.  Davison,. 
80  Md.  109.  The  last  policy  obtained  by  the 
plaintiffs,  issued  by  British-American  As- 
enrauce  Company,  December  1,  1H8I,  was 
other  inanrauve  obtained  after  the  con- 
tract with  defendant,  whli-h  avoided  that 
contract  by  ita  terms,  unleas  (interpreting 
the  condition)  the  defendant's  agent  con- 
sented to  such  other  insurance,  and 
waived  the  written  indoraement.  Did  the 
agent  consent  to  the  contract  with  the 
British  Company  V  It  waa  not  necessary 
for  him  to  be  advised  of  the  name  of  the 
company.  Benjamin  v.  Insnrance  Co.,  17 
N.  Y.  414,  If  he  assented  to  any  insurance 
to  be  afterwards  obtained,  the  substance 
of  the  condition  Is  fulfilled.  No  more  iii>- 
anrance  in  all  was  obtained  than  the  auni' 
mentioned  in  both  interviews  with  Har- 
rison. That  the  property  to  be  insured 
was  that  covered  by  the  defendant's  poli- 
cy la  Bufflciently  certain.  If  be  consented 
at  all,  it  covered  the  British  Company's 
policy.  No  express  consent  was  given. 
If  there  was  any,  it  is  to  be  inferred  from 
what  was  said  in  two  conversations.  In 
both  these  conversations  the  plaintiffs 
stated  that  they  intended  to  take  out  ad- 
ditional insurance  when  able.  In  both, 
the  agent  expressed  his  desire  to  write  the 
policies.  It  is  plain  that  if  Reverie  and 
Griffin  knew  the  condition  of  the  policy, 
each  knew  that  he  had  not  received  the 
prescribed  consent,  and  the  plaintiffs 
knew  that  in  obtaining  the  additional  in- 
surance they  were  violating  the  contract. 
To  give  effect  to  the  contract  on  this 
hypothesis  would  annul  the  condition. 
The  requirement  ot consent  toother  insur- 
ance is  not  arbitrary,  but  reasonable  and 
proper.  Through  It  the  company  reservea 
the  right  to  determine  bow  moch  of  the 
risk  shall  be  carried  by  the  assured;  the 
public,  as  well  as  the  assurer,  is  interested 
in  preventing  a  situation  in  which  a  fire 
wonld  be  profitable  to  the  assared.  Car- 
penter V.  Insurance  Co.,  18  Pet.  510.  The 
provision  that  the  consent  shall  be  in- 
dorsed In  writing  npnn  the  policy  Is  valid. 
Cnless  this  is  waived,  the  verbal  consent 
is  not  sufficient.  The  substance  of  the 
Clause  is  the  consent;  the  indorsement 
will  be  dispensed  with  on  proof  of  any 
facts  which  would  make  it  unfair  to  the 
aaaured  for  the  company  to  claim  that  the 
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verbnl  consent  was  not  anfflclent.  Id  tbM 
case,  If  the  plaintiffs  underatood  the  con- 
dition, there  was  absolutely  no  proot  of 
any  fact  Jnstifyinff  tbpm  In  believing  that 
any  part  of  it  would  not  be  insisted  upon. 
If  the  plaintiffs  Intended  that  Reverie 
should  obtain  the  consent  for  them,  the 
policy  informed  them  a  few  days  after- 
wards that  be  had  fatled  to  do  so.  If 
Oriffin  Intended  In  bia  subsequent  inter- 
view to  comply  with  the  condition,  if 
what  was  said  was  snfflclentto  justify  the 
belief  that  the  agent  consented  to  the 
additional  insurance,  there  was  nothing 
to  persuade  him  that  the  indorsement 
was  waived.  The  agent  did  not  then 
have  the  policy.  The  plaintiffs  could  not, 
therefore,  assume  a  waiver  from  a  failure 
to  malce  the  indorsement. 

If  all  the  parties  knew  and  understood 
the  condition,  the  plaintiffs  could  not  fair- 
ly believe  that  Its  terms  were  either  com- 
plied with  or  waived  by  what  occurred  at 
either  of  the  proved  interviews.  The  fact 
is  that  the  majority  cif  men  contracting 
for  insurance  know  little  of  the  contents 
of  the  policy,  until'  a  clause,  in  fine  print, 
is  presented  as  a  defense  in  adjusting  the 
loss.  The  agent,  however,  is  generally 
familiar  with  all  the  conditions  of  the 
contract.  For  this  retison,  the  agent,  up- 
on the  commonest  principles  of  honesty, 
encouraged  and  enforced  by  the  courts  as 
universally  as  prnctlcahle,  is  required  to 
do  what  the  policy  prescribes  shall  be 
done  to  preserve  the  contract,  when  noti- 
fied of  the  facts.  It  is  highly  probable, 
from  what  was  snld  by  Reverie  and  Grif- 
fin, that  neither  was  acquainted  with  the 
condition  in  the  policy  requiring  written 
consent  to  other  insurance,  and  that  it 
was  not  the  purpose  of  either,  in  what 
was  stated,  to  comply  with  any  such  con- 
dition. Nevertheless,  if  the  agent  was  ad- 
vised by  either  of  them  of  the  purpoMe  of 
the  plalntlHs  to  obtain  other  insurance,  it 
was  Ills  duty  to  consent  and  make  the  de- 
sired Indorsement,  or  to  signify  hU  dis- 
sent. This  would  certainly  be  the  ease  if 
be  knew,  or  from  what  was  stated  might 
reasonably  have  Inferred,  thut  the  plain- 
tiffs did  not  know  that  their  contem- 
plated action  would   vitiate   the  policy. 

•  •  *  If  the  agent  be  In  fact  informed, 
and  do  in  fact  consent,  and  the  insured,  re- 
lying on  that  consent,  do  in  good  faith  pay 
out  bis  money,  it  does  not  make  the  policy 
void."  Carrugl  t.  Insurance  Co.,  supra. 
"*  *  *  It  wonldbutbe  theperpetratloDof 
a  fraud  to  permit  the  company  to  take  ad- 
vantage of  its  own  wr<)ng,  and  escape  lia- 
bility, because  its  agent  bas  failed  to  do 
his  duty  to  the  insured."  Id.  What  oc- 
curs must  be  sufficient  to  make  it  unfair 
tor  the  company  to  insist  upon  the  de- 
fense. It  would  be  unfair  if  the  agent 
bas  not  done  bis  duty.  It  was  the  duty 
of  the  agent  to  consent  and  make  the  in- 
dorsement, or  to  refuse  to  do  so,  it  he  was 
Informed  of  the  plaintiff's  purpose.  But 
what  was  said  to  him  cannot  be  held  to 
have  given  him  the  information.  The 
purpose,  as  stated,  if  it  could  be  called  a 
purpose,  was  uncertain  in  time,  und  con- 
'ditioneil  upon  a  situation  which  might 
ii«>ver  arise  The  utmost  tliat  could  fairly 
be  derived  from  the  agent's  remark  was 


that  be  was  then  willing  that  the  addi- 
tional insurance  should  be  written,  or 
that  he  would— not  does— consent  when 
and  If  the  given  situation  curaes  about. 
What  was  said  to  him  imposed  upon  aim 
no  obligation  to  consent  or  refuse,  and 
what  be  said  can  be  construed  neither  aa 
a  consent  nor  as  a  waiver  of  any  condi- 
tion in  the  policy.  He  was  not  advined, 
and  bad  no  reason  to  believe,  that  what 
transpired  in  either  Interview  would  be 
accepted  or  acted  upon  as  a  consent.  In- 
surance Co.  V.  Hurd,  37  Mich.  11.  He  was 
never  informed  of  the  fact  that  the  addi- 
tional insurance  had  been  obtained,  and 
knew  nothing  of  it  until  alter  the  fire.  He 
did  not  mislead  or  impose  upon  the  plain- 
tifTs  In  any  way,  and,  for  the  loss  of  thin 
much  of  their  supposed  indemnity,  tliey 
can  find  the  only  cause  in  their  own  will- 
ful or  negligent  dlHregard  of  the  terms  of 
their  contract.  The  facts  relied  upon  to 
show  consent  to  the  additional  Insorance, 
and  a  waiver  of  the  indorsement,  are 
proved  by  the  witnesses  upon  both  sides, 
without  any  disagreement  between  tliem 
as  to  those  considered  in  this  opinion, 
and  all  are  considered  that  are  urged  In 
support  of  the  Judgment  of  the  district 
court.  The  conclusion  of  the  court  below 
upon  these  facts  cannot  be  sustained,  and 
the  judgment  must  be  reversed ;  and,  as  it 
is  apparent  that  the  plaintiffs'  case  was 
fully  developed,  and  cannot,  on  another 
trial,  be  improved,  it  is  here  adjudged 
that  the  plaintiffs  take  nothing  by  their 
suit,  and  that  appellant  go  hence  without 
day,  and  recover  the  costs  of  both  courts. 
It  is  so  ordered.    Reversed  and  rendered. 


Murray  v.  Murrat.i 

(Supreme  Court  of  Texas.    May  11, 1880.) 

DivoacE— SorriciKNOT  or  Evidbnob. 

Where,  in  a  suit  for  divoroe  by  the  wife, 

the  oulyevldeiice  in  substantiation  of  thecharges 

made  in  the  petition  is  that  of  plaintiff's  motber, 

who  swears  generally  that  she  has  read  the  petl- 

tion,  and  knows  the  facts   therein  alleged  to  be 

true,  the  evidence  is  not  "fall  and  satisfactory," 

and  a  Judgment  for  defendant  is  proper. 

Appeal  from  district  court,  Wilson  coun- 
ty ;  Gboroe  MuCormick,  Judge. 

Suit  for  divorce  by  Alafare  Murray 
against  Charles  D.  Murray.  Judgment  for 
defendant.    Plaintiff  appeals.    Atlirmed. 

A.  J.  WUliama,  tor  appellant. 

RoBBBTBON,  J.  The  proof  of  the  facts 
alleg^ed  in  the  petition  would  have  entitled 
the  plaintiff  to  a  decree  of  divorce.  The 
case  was  tried  without  a  jury.  The  dis- 
trict judge,  in  the  judgment,  states  bis 
opinion  that  the  evidence  did  not  sustain 
the  allegations.  The  statute  requires 
tbat  the  decreesball  proceed  upon  full  and 
satisfactory  evidence.  The  only  testimo- 
ny offered  in  support  of  the  plaintiff's  case 
was  that  of  the  plaintiff's  mother.  Some 
of  her  statements  are  mere  generalisation. 
She  was  evidently  unfriendly  to  tiie  de- 
fendant, and  eager  In  her  daughter's  cause 

'This  case,  filed  May  11,  lt«6.  Is  now  published 
by  request,  with  others,  in  order  that  the  tioutti- 
westeru  Keporter  may  cover  ail  oases  in  volumf 
66,  Texas  Reports. 
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tu  a  decree  not  BatlRfaetnrUy  accoanted 
(or  by  tbe  relatlonahlp.  Sbe  states:  "I 
bave  beard  the  plalDtiff'a  petition  herain 
read.  Tbe  alleKation  ul  tacti  wt  tortb 
therein  are  true,  within  my  knowledfce." 
iionoe  of  the  facts  pleaded  she  eonld  not 
possibly  bave  known.  Uer  testimony  did 
not  eonstitote  "toll  aud  satisfactory  evi- 
dence" In  the  opinion  of  tbe  district  lodge, 
who  saw  and  beard  tbe  witness,  and  tbe 
record  bere  shows  no  error  In  that  eoncin- 
slon.  In  the  findings  tbe  Jndge  states 
that  be  knew  that  tbe  plalntiti  had  been 
indicted  for  adultery.  This  knowledge 
would  necessarily  distnrb  tbe  credit  which 
tbe  testimony  of  tbe  plaintiff's  mother 
might  otherwise  bave  obtained.  Tbe  in- 
dictment was  not  considered  l»y  the  coqrt 
as  a  defense  to  tbe  salt.  Tbe  fact  that 
the  Judge  trying  tbe  case  knew  of  the  in- 
dictment is  merely  made  to  appear  in  the 
record.  Tlie  effect  of  that  knowledge  up- 
on tbe  action  of  bis  mind  on  the  testimo- 
ny he  coold  not,  it  be  wished,  have  pre- 
vented. Whether,  possessing  the  knowl- 
edge, he  kept  it  to  himself  or  disclosed  it 
in  tbe  record,  the  tudgment  mast  bave 
l>een  tbe  same.  As  tbe  indictment  was 
presented  in  April,  and  the  trial  in  tbe 
followiog  December,  tbe  plaintiff  must 
liave  known  of  the  prosecntlou,  and  that 
the  Jodge  also  knew  of  it.  Tbe  situation 
admonished  her,  as  much  as  If  the  Judge 
bad  cansed  tbe  paper  to  be  produced  at 
tbe  trial,  of  tbe  occasion  for  fall  proof.  If 
tbe  indictment  bad  been  produced  and 
improperly  admitted  In  evidence,  as  tbe 
testimony  onered  by  the  plaintiff  was  not 
full  or  satisfactory,  thn  error  would  have 
been  immaterial.  The  judgment  entered 
is  tbe  only  one  warranted  by  tbe  record, 
and  it  must  therefore  be  affirmed. 


CaLLAOBAN  T.  UBBNBT'B  ESTATB.l 

(Supreme  Court  of  Texas.    H47  14,  ISM.) 
CUIIMS  AOAIllaT  Dbosdsht's  Estatb— Attobnbt'b 
Fbes— Rsvisw  OS  Appsai.— Bimiassiox  to  Ab- 

BITHATIOX — FlSDIROS. 

1.  Where  an  indepondent  ezeontor  employs 
mn  attorney  to  auist  Id  the  management  of  the 
estate  the  attorney's  fees  are  part  of  the  expense 
3f  administering  the  estate,  and  should  be  al- 
lowed as  a  debt  of  the  second  class  against  the 
estate  when  presented  to  the  county  court  for  ap- 
proval after  the  death  of  the  Independent  exeo- 
utor  and  the  appointment  of  an  administrator  e, 
t.  o. 

i.  Where  the  oonnty  court  allows  the  claim, 
but  places  it  in  the  fourth  olass,  an  appeal  to  the 
district  court  vacates  the  entire  Judgment ,  and 
that  court  must  determine  the  Justice  of  the 
2laim,  as  well  as  its  classUicatlon. 

8.  Thn  administrator  e.  t  a.  has  no  right  to 
submit  the  attorney's  olalmfor  services  rendered 
tnider  the  contract  with  the  independent  executor 
to  arbitration,  and  the  award  «i  the  arbitrators 
does  not  bind  the  ensta. 

4.  Where  a  party  requests  the  Judge  to  make 
in  writing  separate  findings  of  fact  and  law,  as 
provided  by  tbe  statute,  the  case  will  be  reversed 
wlMO  flndings  of  law  only  are  made. 

Appeal  from  district  court,  Bexar  coun- 
ty ;  Gkobok  H.  Noonan,  Judge. 

>This  case,  filed  May  14,  1886,  is  now  pobllshed 
by  request,  with  others,  in  order  that  the  Bouth- 
westem  Reporter  mar  cover  all  oases  in  volume 
06,  Texas  Reports. 


.Toseph  E.  Dwyer,  as  executor  of  the  es- 
tate of  H.  Grenet,  employed  Bryan  Cal- 
laghan.  an  attorney,  to  assist  in  the  man- 
agement of  tbe  estate,  agreeing  tu  pay 
him  f8.M0.72  for  his  services.  Before  the 
estate  was  fully  administered,  Dwyer  died, 
and  George  H.  Kalteyer  was  appointed 
administrator  of  the  Grenet  estate.  Cal- 
laghan  presented  bis  claim,  which  was  ap- 
proved by  Kalteyer  and  also  by  the  coun- 
ty court,  bat  was  classified  as  a  fourth- 
class  claim.  Callagban  appealed  to  the 
district  court,  where  Judgment  was  ren- 
dered against  him  generally.  From  that 
Judgment  he  appeals.    Reversed. 

8.  O.  Newton,  for  appellant. 

Willie,  C.J.  Dwyer  was  authorised  to 
employ  an  attorney  to  represent  the  es- 
tate of  U.  Grenet  while  in  course  of  ad- 
ministration by  him  as  executor,  and  to 
contract  to  pay  bim  a  reasonable  com- 
pensation for  his  services.  I'lie  amount 
to  be  thus  paid  would  be  a  part  of  the  ex- 
penses of  administering  the  trust,  and,  as 
such,  wonld  be  entitled  to  preference  in 
payment  over  tbe  debts  contracted  by  tbe 
deceased  in  bis  life-time.  This  right  of 
precedence  is  given  to  sach  claims  in  all 
cases  of  trust-estates,  and  is  especially 
recognised  by  our  own  statutes  in  tbe  ad- 
ministration of  estates  in  tbe  county 
court.  Dwyer  was  an  independent  exec- 
utor, and  as  such  was  managing  a  trust- 
estate  outside  of  the  county  court.  His 
contracts  for  attorney's  fees  and  other 
expenses  incurred  in  its  management  could 
be  enforced  against  him  by  suit,  and  tbe 
Judgment  obtained  in  tbe  suit  might  be 
collected  from  the  assets  of  the  estate. 
Not  only  so:  but,  in  case  of  an  InsufB- 
dency  of  assets  to  pay  alt  the  debts  of  tbe 
estate,  equity  wonld  bave  directed  that 
tbe  judgment  should  be  first  satlsHpd  be- 
fore payment  of  ordinary  claims  against 
tbe  decedent.  Had  Dwyer  been  adminis- 
tering tbe  estate  under  supervision  of  tbe 
county  court,  these  attorney's  fees,  when 
allowed  and  approved,  or  estabiished  by 
suit,  would  have  been  given  tbe  same  pref- 
erence by  being  ranked  as  a  second-class 
claim  against  the  estate.  It  seems,  from 
tbe  evidence,  that  Dwyer  did  contract 
with  Callaghan  for  fees  to  tbe  amount  of 
93,«40.72,  of  which  he  paid  $1,994.06  during 
the  time  he  was  administering  tbe  estate 
as  independent  executor.  If  tbe  contract 
was  reasonable,  and  the  services  contract- 
ed for  were  fully  performed,  the  amount 
agreed  upon  becamea  debt  against  the  es- 
tate; and  such  portion  of  it  as  ramained 
unpaid  at  the  death  of  Dwyer  was,  of 
course,  a  subsisting  and  unsatisfied  claim 
against  tbe  estate  of  Grenet.  It  was,  too, 
a  debt  entitled  to  tbe  same  precedence  in 
payment  as  it  had  when  the  estate  was  in 
course  of  administration  by  the  independ- 
ent executor.  If  a  Just  debt,  therefore,  it 
should  have  been  ranked  in  the  second 
class,  as  part  of  the  expensos  of  adminis- 
tration. Hence,  we  think  tlie  classifica- 
tion as  mnde  by  the  county  judge  was  in- 
correct; aiid.it  bis  action  in  this  respect 
was  the  only  question  in  the  case,  we 
should  feel  tiound  to  reverse  the  Judgment 
of  the  district  court,  and  render  one  here 
in  favor  of  tbe  appellant  for4he  amonnc 
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of  biB  claim,  placing  It  In  the  second  class. 
Bnt  we  are  of  opinion  tbat  the  appeal 
from  the  Jndgment  of  the  eonnty  ]odge 
vacated  tbat  entire  ]ndg>meut,  and  tbe 
cane  stood  In  tbe  district  court  for  trial  </e 
novo,  botb  upon  tbe  Justice  of  the  claim 
and  tbe  ranic  to  which  it  was  entitled. 
The  order  of  tbe  Judge  was  indivisible.  It 
could  be  appealed  from  as  a  whole,  and 
the  appellant  bad  no  right  to  say  that  he 
would  accept  it  so  far  as  it  was  favorable, 
bnt  contest  It  in  such  respects  as  It  was 
not.  The  application  to  tbe  county  Judge 
was  to  have  the  claim  approved  and 
ranked  of  the  second  class.  The  Judg- 
ment upon  tbe  application  was  an  entire- 
ty, approving  the  claim  and  giving  it  a 
lower  rank.  Tbe  appeal  necessarily  va- 
cated the  entire  Judgment,  as  half  of  it 
could  not  remain  in  tbe  lower  court  while 
the  other  half  was  undergolug  revision  in 
the  district  court.  Tbe  whole  question 
made  liefore  tbe  county  Judge  was  re- 
opened, and  the  appellate  court  was  au- 
thorised and  required  to  pass  upou  the 
same  questions  that  were  submitted  to 
the  court  from  which  tbe  appeal  was 
taken.  It  was  competent,  therefore,  for 
the  district  Judge  to  determine  whether 
the  claim  was  Just  or  not.  The  proof  of 
Its  JuHtlcA  was  tbe  contract  with  Dwyer, 
and  the  award  of  arbitrators,  to  whom 
tbe  claim  was  submitted  by  agreement  be- 
tween Callagban  and  tbe  suhsequent  ad- 
ministrator  of  Qrenet's  estate.  This  arbi- 
tration was  of  no  avail  whatever  as  evi- 
dence of  this  fact.  The  administrator  bad 
no  authority  to  submit  the  matter  to  ar- 
bitration so  as  to  bind  the  estate  by  the 
award.  His  allowance  of  the  claim  should 
depend  upon  his  own  opinion  as  to  Its 
Justice, formed  upon  such  facts  in  reference 
to  it  as  he  can  call  to  bis  aid,  and  nut 
upon  the  opinion  of  other  parties.  Tbe 
contract  seems  to  be  a  reasonable  one,  bnt 
its  terms  are  not  well  develofied  by  tbe 
evidence.  Callaghan  was  to  serve  tbe  es- 
tate as  an  attorney ;  bnt  In  what  respect, 
and  for  how  long,  is  not  shown.  If  be 
was  to  act  only  during  such  time  as 
Dwyer  might  manage  its  affali-s,  and  the 
reasonable  value  o'  bis  services  during 
that  time  was  the  amount  claimed,  the 
district  court  should  render  Judgment  ap- 
proving  the  entire  claim,  und  ranking  it 
m  tbe  second  class.  If  be  was  to  act  as 
attorney  so  long  as  the  estate  should  be 
in  course  of  administration,  and  he  has 
ceased  to  represent  it,  tbe  entire  indebted. 
ness  claimed  cannot  be  allowed.  To 
what  deduction  It  should  be  subjected 
cannot  be  ascertained  without  some 
proof  upon  the  subject,  and  none  is 
found  in  tbe  record.  In  fact  the  court 
below  did  not  decide  tbe  case  upon  any 
such  question.  It  gave  Judgment  against 
the  appellant  because  the  mode  of  proced- 
nre  applicable  to  ordinary  executors  and 
admlulstrntors  does  not  apply  to  exec- 
utors who  are  Independent  of  the  county 
court.  If  the  judge  meant  that  the  appel- 
lant should  have  sued  tbe  estate  or  tbe 
administrator,  as  he  could  have  sued 
Dwyer,  had  be  been  alive,  he  was,  of 
course,  wrong,  as  the  law  prcibibits  this 
expressly.  If  he  meant  that  because  the 
debt  was  contracted  with  Dwyer  tbe  ap- 


pellant could  not  proceed  to  collect  a  gainst 
the  subsequent  administrator,  be  waa 
wrung,  as  we  have  already  shown.  The 
qnestion  was  not  one  of  pn^edure,  but 
of  right.  Callaghan  waa  pursuing  the 
proper  remedy ;  and  if  be  proved  bis  case, 
nnder  the  principles  we  have  announced, 
be  was  entitled  to  tbe  Judgment  he  asked. 
Tbe  reasons  given  by  tbe  coort  for  tbe 
Judgment  rendered  were  placed  in  writing 
by  tbe  Judge,  upon  application  of  appel- 
lant's counsel.  Tfaey  were  not  only  in- 
sufficient, but  they  were  not  a  proper  sep- 
aration of  tbe  findings  of  fact  from  tbe 
findings  of  Ian ;  no  findings  of  fact 
having  been  reduced  to  writing.  The 
right  to  have  these  matters  separate- 
ly and  distinctly  stated  is  statutory.  It 
is  not  compiled  with  when  tbe  findings  of 
law  alone  are  placed  upou  the  record. 
What  the  statute  requires  is  a  succinct 
and  clear  statement  of  what  the  Judge 
thinks  is  the  true  result  of  the  evidence. — 
what  it  proves  pertinent  to  tbe  issue  be- 
tween the  parties.  Then,  upon  this  result, 
what  is  his  opinion  as  to  the  law  which 
determines  tbe  rights  of  the  partien.  Tbe 
appellant  has  properly  reserved  a  bill  of 
exceptions,  so  as  to  bring  before  this  court 
the  error  of  tbe  court  in  not  complying 
with  his  demand.  For  this  error,  and 
those  previously  noticed,  the  Judgment 
will  be  reversed ;  and,  as  it  Is  clear  that 
tbe  full  facts  of  the  case  have  not  lieen  de- 
veloped, tbe  causa  is  remanded  for  a  new 
trial. 


London  Absor.  C!orp.  v.  Leb  et  *1A 

(Supreme  Court  cf  Tixa$.    May  14,  tsm.) 

JUDSHEirr  BT  DBV*ni/r— Sbbviob  0:1  Hoh-Rksi- 

D  B!*T— APPBiLBAliaB. 

Under  the  Texas  statutes,  ^rovidioK  that, 
where  a  plea  to  the  Jorisdiotion  is  sustwoed  in 
favor  of  a  non-resident  defeodant,  snob  defend- 
ant la  to  be  onnaidered  aa  euteriog  his  appear- 
ance at  the  next  term,  a  non-resident  defendant, 
who  flies  a  motion  to  qaash  the  service  of  notic* 
of  the  salt,  which  is  sustained,  and  also  a  gen- 
eral denial,  with  the  ezpreas  nnderstandiDg  tbat 
it  is  not  to  beoonsidered  as  a  pleading  unless  the 
motion  to  quash  la  overruled,  is  in  court  at  the 
next  term,  and  default  Judgment  maybe  rendered 
against  him  if  he  then  fail  to  appear. 

Error  from  district  court,  Mitchell 
county;  T.  B.  Whrbler,  Judge. 

Suit  by  T.  H.  Lee  &  Co.  against  the 
Loudon  Assurance  Corporation  to  recovef 
on  a  policy  of  Insurance.  Judgment  t)y 
dxfault  for  plaintiffs.  Defendant  brings 
writ  of  error.    Affirmed. 

Fowlkes  <ft  Loonejr,  for  plaintiff  In  error. 
Chas.  I.  Evuna,  for  defendants  iu  error. 

W1L.LIP.,  C.  J.  The  defendnnt  below  be- 
ing a  non.resident,  a  notice  of  this  suit 
was  served  upon  its  secretary  in  I4ew 
York,  as  prescribed  In  Rev.  St.  arts.  1230- 
1284.  Thedefendantflledamotiiintoqnash 
the  service,  but  made  no  objection  to  tbe  Ju- 
risdiction of  thecourt  as  thus  attempted  to 
be  acquired.  At  the  same  time  the  defend- 
ant filed  a  general  demurrer  and  general 

'llils  case,  filed  May  14,  188R,  is  nowpoiblishcd 
by  request,  with  others,  in  order  that  the  South- 
western Reporter  may  cover  all  cases  In  volume 
66,  Texas  Reports. 
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dental.  ThiMae  latter  pleadings  were  to  be 
considered  only  in  the  event  that  the  mo- 
tidu  to  quash  the  service  was  overruled. 
The  conrt  snatalned  the  motion,  and 
qoashed  the  service,  and  the  cause  was 
continued  to  the  next  term  ol  the  court. 
At  that  term  a  judgment  by  default,  with 
writ  of  Inqnlry,  was  taken  against  the 
defendant,  and  the  writ  was  subsequent- 
ly  executed  by  the  Judge,  and  Jndgment 
rendered  for  the  fall  amount  of  the  claim. 
This  judgment  is  brought  before  us  for  re- 
vision upon  writ  of  error,  and  it  is  con- 
tended that  It  was  error  to  render  judg- 
ment against  the  defendant  when  it  had 
upon  file  a  general  denial  of  the  allega- 
tions of  the  plaintiffs'  petitioo.  There  is 
nothing  In  the  record  tu  show  that  the 
defendant  called  its  ploadlngs  to  the  at- 
tention of  the  court,  or  Insisted  upon  their 
consideration,  or  asked  that  tbejudgment 
be  set  aside  at  the  term  during  which  it 
was  rendered.  It  was  presumptively  In 
court  after  it  had  answered,  and  Its  duty 
was  to  look  after  its  interests  in  the 
cause.  It  neither  objected  to  the  inter- 
locutory judgment  by  default,  nor  ap- 
peared to  look  after  the  case  when  before 
the  Kourt  upon  writ  of  Inquiry.  This 
court  has  frequently  held  that,  under  snch 
circomstances,  it  will  presume  that  the 
defendant  waived  an  answer,  and  the 
judgment  will- not  be  disturbed.  Pier- 
son  V.  Bumey.  15  Tex.  272;  McKellar  v. 
Lambkin.  22  Tex.  244;  Beal  v.  Alexander, 
6  Tex.  641;  Callison  v.  Autry,  4  Tex.  871; 
Hopkins  T.  Donaho,  4  Tex.  836.  More- 
over, as  the  dMendant  filed  its  answer 
conditionally, and  with  ths  express  under- 
standing that  it  was  not  to  be  consid- 
ered as  in  tlie  cause  unless  the  motion  to 
quash  was  overruled,  and  that  motion 
was  anstained.  In  compliance  with  its 
own  request,  the  court  was  authorised  to 
bold  that  It  was  without  pleadings  in  the 
cause.  As  the  service  had  been  quashed 
on  the  defendant's  motion,  and  the  cause 
continued,  the  defendant  was,  under  our 
statutes,  to  be  considered  as  entering  an 
appearance  at  the  next  succeeding  term. 
An  appearance  without  answer  entitled 
the  plaintiff  to  a  judgment  by  default;  so 
that,  in  this  view  of  the  case  also,  the 
Judgment  was  correctly  entered.  No 
point  is  made  by  the  plaintiff  in  error 
upon  the  sofflciency  of  the  service  to  give 
the  eourt  jursdiction  of  its  person.  The 
only  contention  Is  that  a  judgment  by  de- 
fault ought  not  to  have  been  rendered, 
when  the  plaintiff  In  error  had  appeared 
and  answered,  and  that  answer  was  on 
file  In  the  court.  This  point  Is  not  well 
taken,  and  the  judgment  is  affirmed. 


Lb  Gibbsb  et  al.  v.  Kelluu  et  alA 

{auipreme  Court  of  Tacai.    Hay  14, 1880.) 

CoasriRAOT  TO  DcniAun— Puxchasb  o»  ImsoIiV- 

BKT'B  PBOPSUTT. 

A  creditor  of  an  insolvent  debtor  cannot 
rrcover  hia  debt  against  another  creditor  on  the 
RTonnd  that  tlie latter,  conspiring  with  the  debtor 

■Thia  oue,  filed  Kay  14,  1886,  is  now  published 
by  reqnest,  with  othera,  in  order  that  the  Bouth- 
westara  Beporter  may  cover  all  cases  In  volume 
flis,  Texas  Beports. 


to  defraad  his  creditors,  purohased  the  dobtor'a 
entire  stock  of  goods,  ai^reeing  to  pay  back  to 
the  debtor  the  value  of  the  goods  over  and  above 
his  claim. 

Appeal  from  district  court,  McLennan 
county ;  B.  W.  Rimbs,  Judge. 

A.  J.  Stewart,  a  retail  merchant,  being 
Insolvent,  and  Indebted  to  Kellum  ft  Ro> 
tan,  transferred  his  entire  stock  to  them, 
under  an  agreement  that  they  would  re- 
turn bim  the  valne  of  the  goods  over  and 
above  their  debt.  Under  this  agreement 
Krllnm  &  Botan  paid  Stewart  ^470;  that 
sum  being  the  amount  of  the  value  of  the 
goods  over  their  claim.  Le  Gierse  ft  Co. 
attached  Stewart,  but  did  not  get  the 
goods,  as  Kellum  ft  Rotan  declined  to 
point  them  out.  Le  Gierse  ft  Co.  then 
brought  this  suit  against  Kellum  ft  Bo 
tan,  un<1  In  their  petition  prayed  that  it 
be  adjudged  that  the  sale  was  fraudulent 
and  void,  and  that  the  defendants  be  ad- 
judged tu  pay  over  a  sufficient  portion  of 
the  proceeds  of  the  goods  to  pay  petition- 
ers* debt,  and  ail  costs  expended  and  In- 
curred ;  or,  if  this  cannot  be  done,  then 
they  pray  that  defendants  be  held  to  pay 
over  in  satisfaction  pro  rutu  of  petition- 
era'  debt  the  amount  of  mongypald  by  de- 
fendants to  Stewart  in  excess  of  the  value 
of  the  goods  over  the  amount  of  his  debt 
to  them,  and  aUo  all  costs  of  court.* 
Judgment  for  defendants.  Plaintiffs  ap- 
peal.   AfBrmed. 

UerrlagJt  Kelly  and  Af.  C.  H.  Park,  for 
appellants.  A.  J.  Peeler  and  D.  W.  Doom, 
for  appellees. 

RoBRRTSUN.  J.  It  Is  uot  necesssry,  in 
this  caHC,  tu  consider  the  asslguments  of 
error.  The  judgment  rendered  is  the  only 
one  that  could  have  been  rendered  upon 
plaintiffs'  pleadings,  including  the  trial 
amendment.  There  twas  no  allegation 
that  the  defendants  had  fraudulently  mis- 
represented the  character  or  circumstances 
of  Stewart  in  the  letters  of  credit.  Nor 
was  there  any  claim  that  the  title  to  the 
goods  sold  by  plaintiffs  to  Stewart  did 
not  pass  from  any  cause.  The  plaintiffs 
asserted  no  sort  of  lien  on  the  goods  sold 
by  Stewart  to  defendants.  The  suit  is 
not  to  have  that  sale  declared  fraudulent 
as  a  means  of  discovering  the  property 
and  subjecting  it  to  levy,  nor  of  tracing 
the  proceeds  Into  other  property,  the  title 
to  which,  by  extending  the  result  of  the 
Invalidity  of  the  original  purchase  by  de- 
feudants,  could,  by  construction  as  to 
creditors,  be  considered  in  Stewart,  and 
subject  to  his  debts.  On  the  contrary, 
the  object  of  the  suit  was  to  obtain  a  i)er- 
sonal  judgment  against  defendants  on  the 
ground  that  they  had  conspired  with 
Stewart  to  defraud  the  plaintiffs,  and,  in 
the  perpetration  of  this  Immoral  scheme, 
bad  received  and  concealed  property  which 
would  otherwise  be  subject  to  the  plain- 
tiffs' process;  and  that,  by  these  means, 
the  plaintiffs  had  lost  their  debt.  If  the 
sale  was  fraudulent,  it  was  void  as  to 
creditors.  As  to  creditors,  the  defendants 
have  secreted,  converted,  oi*  dispoped  of 
Stewart's  property.  How  has  this,  in 
legalcontemplatlon.  Injured  the  plaintiffs? 
Suppose  defendants  bad  shot  a  horse  be- 
longing to   Stewart,  and  subject  to  his 
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debts,  his  creditors  could  not  sne  for  dam- 
ages.  The  plaintiffs  had  uo  right  In  or 
Hen  upon  the  property  they  allege  the  de. 
lendautshave  meddled  with.  The  damage 
they  Bostain  is  in  being  deprived  ot  an  op- 
portunity to  make  a  levy.  This  damage 
is  too  remote.  They  suffer  the  loss,  not 
of  a  right,  but  of  the  chance  to  secure  a 
right.  The  wrong  done  them  Is  analo- 
gised  by  Judge  Campbell,  to  that  done  a 
legatee  in  a  will  by  one  who  maJlcionsly 
perauadeo  the  testator  to  withdraw  the 
bequest.  The  principle  Is  fully  illastrnted 
and  established  In  reported  cases.  Adler 
V.  Feuton,  24  How.  407;  Lamb  v.  Stone, 
11  Pick.  527;  Wellington  v.  Small,  3  Cush. 
146;  Smith  v.  Blake,  1  Day,  258;  Green  v. 
Kimble,  6  Blackl.  652;  Wait,  Fraud.  Conv. 
S  02.    The  Judgment  is  affirmed. 


Lb  Giersb  et  «/.  v.  Whitbhdrst.i 
(Supreme  Cowrt  of  Texat.    May  14,  1886.) 

Fiuusuuurr  Cohvbtancbb— Kuowlbdob  or 
Orantbb. 
Wbere  a  merchant  sells  ont  his  stock  of 
goods  to  an  innocent  purchaser  for  adequate  con- 
sideration, the  day  before  an  attachment  is  levied, 
bnt  he  is  not  shpwn  to  be  inHOlvent,  tbe  sale  is 
valid,  since  tbe  purchaser  Is  not  put  upon  In- 
quiry as  to  the  intent  of  the  seller  unless  tbe 
latter's  insolvency  is  proved. 

Appeal  from  district  conrt.  Bell  county ; 
B.  W.  Rimes,  Judge. 

On  September  28, 1882,  Le  Glerae  &  Co. 
attached  a  stock  of  goods  as  the  proper- 
ty of  D.  M.  Barnwell.  F.  .M.  Whitehnrst 
claimed  to  have  purchased  the  goods  from 
Barnwell  on  the  day  before  the  attach- 
ment was  levied,  and  brought  this  action 
til  try  the  right  of  property.  The  trial 
Judge  found  as  a  fact  that  Whitehnrst  pur- 
chased the  goods  in  good  faith,  for  ade- 
quate constderatlonr  and  without  actual 
or  constructive  notice  of  any  fraudulent 
intent  on  the  part  of  Barnwll,  and  gave 
Judgment  for  Whlteburst.  Le  Glerae  & 
Co.  appeal.    Affirmed. 

W.  S.  Holman,  for  appellants. 

BoBKRTSON,  J.  If  the  stock  of  mer- 
chandise sold  to  Whitehnrst  was  tbe  only 
grofierty  subject  to  his  debts  owned  by 
arnwell  at  the  time  of  tbe  sale,  the  nec- 
essary effect  of  the  sale  would  be  to  place 
him  in  a  position  to  defy  his  creditors. 
The  custom  of  merchants.  In  carrying  on 
such  business  as  Barnwell's,  to  buy  upon 
credit,  would  ordinarily  give  to  the  pur- 
chaser of  his  goods  notice  that  he  was, 
more  or  less.  In  debt  at  the  time  of  the 
sale.  If,  therefore,  Barnwell  was,  in  fact. 
Insolvent,  such  n  sale  as  that  made  to 
Whitehnrst  would  be  well  calculated  to 
arouse  suspicion,  and  to  excite  a  prudent 
purebaserto  inquire  as  to  thesitnation 
and  motives  Inducing  the  sale.  Rlnm  v. 
Simpson,  66  Tex.  84.»  On  the  other  hand, 
if  the  seller  has  plenty  of  other  property 
to  satisfy  all  the  liabilities  the  size  arid 
character  of  his   business  would  induce 

'This  case,  filed  May  14,  188<t,  is  now  published 
by  request,  with  otbers,  in  order  that  toe  South- 
western Reporter  may  cover  all  cases  la  volume 
66,  Tuzas  Reports. 
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any  one  to  suppose  he  would  owe  at  any 
one  time,  the  effect  of  the  sale  of  his  stock 
In  trade  is  not  to  place  bim  in  a  posltloD 
to  defraud  his  creditors,  and  the  knowl- 
edge of  this  situation  on  the  part  of  the 
purchaser  would  silence  inquiry.  With- 
out proof  of  the  insolvency  ot  Barnwell, 
there  was  no  proof  ot  the  occasion  for  in- 
quiry on  tbe  part  nt  Whlteburst.  If  Barn- 
well was  solvent,  the  sale  might  still  be 
fraudulent;  but,  unless  be  was  Insolvent, 
the  duty  of  inquiry  by  the  purchaser 
would  not  necessarily  arise  from  the  char- 
acter of  the  sale.  There  is  much  la  this 
record  to  make  us  suspect  that  Barnwell 
was  insolvent,  but  there  is  no  proof  of 
the  face,  nor  of  any  cirenmstances  by 
which  the  fact  could  be  considered  eatab- 
Itshed.  Without  this  evidence,  we  cannot 
determine  that  the  finding  of  the  conrt 
below  that  Whitehurat  was  an  innocent 
purchaser  is  not  sufficiently  supported 
by  the  testimony.  There  la  no  distinct 
finding  that  reasonable  diligence  ou  the 
part  of  Whitehurat  would  not  have  dis- 
covered to  him  -the  fraudulent  purpose  of 
Barnwell,  but  this  is  fairly  embraced  in 
tbe  general  finding  of  fact.  As  presented 
In  this  record,  no  error  Is  disclosed  in  the 
Judgment,  and  it  must  bn  affirmed. 


Trent  et  al.  v.  Bhombbro  ei  a/.* 

(Su/preme  Court  of  Texas.    May  14,  1886.) 

Bntoroement  or  Affbii.-Boki>— Liabiutibs. 

1.  The  Bununary  procedure  prescribed  by  the 
Texas  statute  to  enforce  the  liability  of  suretie» 
on  an  appeal-bond  Is  not  exclusive,  but  such  lia- 
bility ma;  also  be  enforced  by  common-law  ac- 
tion on  the  bond. 

2.  The  bond  being  conditioned  that  appellant 
shall  prosecute  his  appeal  with  effect,  and,  in 


the  appeal  is  dismissed  tor  want  of  prosecution; 
and  the  sureties  are  not  only  liable  for  the  costs 
of  appeal,  but  also  for  tbe  amount  of  the  Judg- 
ment appealed  from. 

6.  The  condition  that  the  appeal  shall  bs 
prosecuted  "with  efFect"  means  that  it  shall  b» 
prosecuted  "successfally;"  and  an  appeal  that  is 
dismissed  for  want  of  prosecution  is  not  pcose- 
outed  at  all,  tbough  the  transcript  was  filed  in 
the  supreme  court. 

4.  Wliere  the  appeal  is  dismissed  for  want  of 
prosecution,  and  pending  It  appellant  has  be- 
come insolvent,  the  sureties  on  the  appeal  are 
liable  for  the  amount  ot  the  Judgment  appealed 
from. 

Appeal  from  district  conrt,  Travis  coun- 
ty; A.  S.  Walker,  Judge. 

Suit  by  J.  P.  Trent  and  others  against 
J.  A.  Rhomberg  and  others  to  enforce  de- 
fendants' liability  as  sureties  on  anappeal- 
bond.  Judgment  for  defendants.  Plain- 
tiffs appeal.    Reversed. 

Carleton  <ft  Morris,  for  appellants.  Roh- 
ertaon  A  'WilHama&nA  Sneed,  Peadeiter  Jk 
Burleson,  for  appellees. 

Robertson,  J.  The  right  to  an  Independ- 
ent suit  upon  an  appeal  or  writ  of  error 
bond,  as  upon  any  other  contract,  is  ron- 

•This  case,  filed  May  14, 1886,  is  now  published 
by  request,  with  others,  in  order  that  the  South 
western  Reporter  may  cover  all  cases  in  volums 
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reded  by  all  authorities,  as  far  ns  tlie  re- 
searcli  of  coansel  or  the  court  has  devel- 
oped them.  Lohdpll  t.  Lake,  82  Conn.  16; 
State  V.  Bolea,  41  Me.  845;  Legate  v.  Marr, 
8  Blackf.  404;  Kllis  v.  Hall,  23  Cal.  161; 
Philbrick  T.  Baxton,  40  N.  H.  884;  McCon- 
nel  T.  Swalles,  2  Scam.  671 :  Kartbana  y. 
OwIosB.  6  Har.  &  J.  188;  Hobart  v.  Hill- 
lard,  11  Pick.  143;  Ashley  t.  Brazil,  1  Ark. 
144:  Smith  r.  Huesman,  80  Ohio  St.  669; 
DnimmoDd  v.  Hubhod,  14  N.  Y.  60;  Greg- 
ory V.  Ubrian,  18  N.  J.  Law,  11;  Ives  v. 
Bank,  12  How.  159;  SeMions  v.  Pintard, 
18  How.  106;  ijupervlsora  v.Kennlcott,  103 
n.  S.  554;  Marryott  v.  Youog,  83  N.  J. 
Law.  836. 

Such  an  Instrument  has  ail  the  requi- 
Rites  of  a  valid  contract.  MestlinK  v. 
Hughes,  f<U  111.389.  It  Involuntarily  en- 
tered iuto,  and  1m  supported  by  sufficient 
consideration.  Hester  v.  Keith,  1  Aia. 
818;  Rowlet  v.  Eubank,  1  Bush,  477: 
Barroughs  v.  Lowder,  8  Mass.  872.  In 
Uimperllng  v.  Hanes,  40  Ohio  St.114.lt 
was  held  that  the  appeal  bad  no  exist- 
ence, and  hence  the  bond  was  without 
consideration.  Gregory  v.  Obrlan,  13  N. 
J.  Law,  11,  proceeds  upon  tbe  same  prin- 
ciple. In  this  case  tbe  execution  was  su- 
perseded, tbe  appeal  was  perfected ;  tbe 
consideration  of  tbe  contract  was  ample, 
and  was  received.  If  the  contract  is 
broken,  what  exonerates  the  parties  from 
salt  and  damages?  It  is  claimed  that  the 
Btatatory  remedies  opon  the  btmd,  which 
in  Texas  meet  ail  the  phases  of  liability, 
are  exclusive.  But  no  case  cited,  and  none 
found,  snstalns  this  doctrine.  In  Loui- 
siana the  sureties  upon  tbe  bond  are 
reached  by  a  summary  proueeOIng  in  the 
lower  court.  Wilson  v.  Churchman,  6  La. 
Ann.  468.  And  in  Smith  v.  Gaines,  93  U. 
S.  341.  It  was  held  that  this  remedy  might 
be  osed  in  tbe  federal  circuit  court  In 
that  state  as  a  substitute  for  an  Inde- 
pendent suit  on  the  bond ;  but  there  is  no 
intimation  anywhere  that  the  judgment 
creditor  may  not  waive  the  summary  pro- 
cedure prescribed  for  bis  benetlt,  and 
pursue  his  common-law  remedy  upon  tbe 
bond.  In  Ohio  the  statute  provides  n  rem- 
edy for  the  appellee  In  every  case,  except 
the  dismissal  of  tbe  appeal  or  the  affirm- 
ance of  the  Judgment,  and  expressly  au- 
tborises  suit  on  the  bond  In  those  two 
cases.  This  Is  held  to  be  a  statutory  de- 
nial of  the  right  to  an  Independent  suit  in 
all  other  cases.  Gim  peril  or  v.  Hanes, 
snpra.  On  the  other  band,  the  bond  be- 
ing a  contract,  for  tbe  breach  of  which  tbe 
common  law  furnishes  the  forms  and 
means  of  redress,  the  general  principle  is 
that  statutory  lemedlcs  are  not  exclusive, 
but  cumulative.  2  Wait,  Act.  ft  Def.  42, 
286:  Candee  v.  Hay  ward,  37  N.  Y.  653.  In 
Lobdell  v.  Lake,  82  Conn.  16,  in  a  suit  np- 
on  an  appeal-bond,  it  was  held  that  tbe 
anrety  was  liable,  although  tbe  statute 
provided  another  remedy  for  the  very 
breach  alleged.  In  State  v.  Boies,  41  Me. 
344.  the  statute  prescribed  a  specific  reme- 
dy for  breach  of  a  recognizanceforappeal, 
but  tt  was  held  that  the  obligee  was  not 
deprived  of  the  right  of  independent  suit. 
Tbe  Judgment  on  the  bond  in  the  appel- 
late court — tbe  validity  of  a  law  authoriz- 
ing such  Judgment  waa  affirmed  on  ques- 


tion, in  Beall  v.Kew  Mexico,  16  Wail.  5.19— 
and  summary  proceedings  agalnut  sureties 
are  provisions  for  the  benefit  of  the  appel- 
lee or  defendant  in  error;  and  whether 
beneficial  or  not,  would  be  problnmat- 
Ical,if  the  obligee  waa  confined  to  tbe  stat- 
utory remedies  iu  ail  cases.  Tbe  object  of 
the  law,  as  well  as  the  ends  of  justice,  is 
t>est  accomplished  by  holding  that  these 
remedies  are  cnmulatlve,  consistently 
with  the  enlightened  precedents  and  tbe 
general  principle  of  cunstractlon  already 
noticed. 

The  right  of  the  plaintiffs  to  maintain  a 
Bulton  the  bond  being  decided,  thepiaintitra 
were  entitled  to  recover  if  a  breach  of  the 
bond  was  proved,  and  the  breach  has  not 
beensatisfied.  The  factsareadmitted.  The 
transcript  was  filed  In  the  supreme  court, 
and  the  case  was  there  dismissed  for 
want  of  further  prosecution  by  the  princi- 
pal obligor.  The  Judgment  of  dismissal 
awarded  coata  againat  all  tbe  obligora, 
and  this  Judgment  has  been  paid.  Tbe 
bond  was  conditioned  that  the  principal 
ohllf^or  "shall  prosecute  Its  appeal  with 
effect,  and  in  case  the  judgment  of  the  ap- 
pellate court  shall  be  against  It"  tbe  prin- 
cipal "shall  perform  Its  judgment,  sentence, 
or  decree,  and  pay  all  such  damages  as 
said  court  may  award  against  It,"  In 
literal  conformity  to  the  statute  then  and 
now  In  force.  The  appellees  contend  that 
these  obligations  are  In  the  alternative; 
that  they  were  bound  either  that  the 
principal  should  prosecute  its  appeal  with 
effect,  or  pay  the  Judgment  of  the  supreme 
court;  and  that  tbey  have  performed  tbe 
contract  in  paying  the  costs  adjudged 
against  them  In  the  order  dismissing  the 
appeal.  Tbe  statute  provides  for  a  con- 
tract to  do  two  things,  and  not  one  of 
two.  Tbe  bond  is.  In  terms,  that  both 
shall  be  done,  not  one  or  the  other.  In 
Hobart  v.  Hilllard,  11  Pick.  143,  tbe  bond 
was  conditioned  to  prosecute  the  appeal 
with  effect,  and  pay  the  intervening  dam- 
ages. It  was  held  that  the  appeal  waa 
prosecuted  with  effect,  but  tbe  liability  of 
the  sureties  upon  the  other  condition  waa 
not  questioned.  In  Gould  v.  Warner,  8 
Wend.  64,  the  suit  was  on  a  replevin  bond 
conditioned  to  prosecute  tbe  suit  with 
effect  and  return  the  goods.  It  was  held 
that  tbe  obligation  was  not  discharged 
by  returning  the  goods.  In  Marryott  y. 
Young,  33  N.  J.  Law,  336,  tbe  suit  was 
on  a  certiorari  bond  conditioned  that  the 
principal  "should  prosecute  tbe  said  cer- 
tiorari in  the  said,  circuit  court;  should 
pay  the  sum  recovered  in  the  court  below, 
with  Interest  and  coats,  if  the  Judgment 
be  affirmed;  and  should,"  etc.  The  con- 
dition to  prosecute  tbe cerfiorarf  was  held 
to  be  an  Independent  obligation,  upon 
which  an  action  could  be  maintained, 
though  the  judgment  was  not  affirmed. 
See,  also,  Perreau  v.  Bevan,  6  Barn.  &  O. 
284.  As  a  general  rule,  when  tbe  appel- 
lant prosecutes  bis  appeal  with  effect,  tbe 
Judgn.ent  is  reversed,  and  the  cause  is  re- 
manded, with  no  sentence  or  decree  to  be 
performed  by  the  appellant,  or  award  of 
damages  to  be  paid  by  him.  This  gen- 
eral rule  was  evidently  iu  view  when  an 
appeal-boud,  with  the  obligation  to  per- 
form  tbe  conditions  in    tbe  ajternatijve. 
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was  held  to  be  aafficteot,  In  Robinson  ▼. 
Biinson,  20  Tex.  438.  In  the  great  ma- 
jority ot  rasea  then  coming  before  this 
court.  If  the  Judgment  was  reversed,  the 
cause  was  remanded  for  a  new  trial.  But, 
under  the  practice  Inaugurated  under  the 
present  ronatitution,  many  cases  are  tried 
in  the  district  court  without  a  Jury;  and 
In  many  of  them  the  Judgment  is  rereraed, 
and  here  rendered.  In  those  in  which  the 
Judgment  is  reversed,  and  here  rendered 
against  the  appellant,  the  appeal  la  prose- 
cuted with  effect,  in  any  sense  ot  these 
terms;  and  yet,  by  the  Judgment  of  this 
conrt,  the  principal  and  sureties  in  the 
bond  are  booud  on  the  other  obligation 
-contracted  to  perform  Important  and 
-onerous  decrees.  There  is  no  harshness  in 
this  interpretation  of  the  bond.  The  sure- 
ties are  no  further  bound  than  they  have 
contracted  to  be.  They  are  given  the 
simple  Justice  of  a  literal  interpretation  ot 
tl]«>  language  ot  their  undertakinK.  The 
principal  is  not  allowed  to  delay  the  exe- 
cution of  an  erroneous  Judgment  without 
•ecnring  the  performance  ot  the  proper 
Judgment  to  be  rendered  In  the  court  to 
which  he  appeals.  The  bond  bound  the 
principal  to  prosecute  the  appeal  with 
-effect,  as  well  as  to  perform  the  Judgment 
-of  the  supreme  court.  It  is  no  defense  to 
«  suit  for  breach  ot  one  condition  that 
tbe  other  has  been  performed.  But  the 
appellees  contend  that  their  principal 
prosecuted  its  appeal  with  effect;  that 
this  was  accomplished  by  filing  tbe  tran- 
ocrlpt  In  the  supreme  court.  This  theory 
Is  supported  by  Hobart  y.  Hilliard,  11 
Pick.  143;  but  the  decided  preponderance 
of  authority  Is  in  favor  of  the  proposition 
that  "with  effect,"  in  such  instruments, 
means  "succesBfally."    It   was   so  inter. 

£reted  In  Perreau  y.  Bevan,  5  Bam.  ft  C.  291 ; 
«gate  V.  Marr,  8  Blackf.  404:  Karthaus 
▼.  Owlngs,  S  Har.  &  J.  134,  and  in  Cham- 
pomier  t.  Washington,  2  La.  Ann.  1013. 
{In  the  last  case  tbe  appeal  was  aban- 
doned.) See,  also,  Qould  v.  Warner,  3 
Wend.  64;  Babbitt  v.  Finn,  101  U.  S.  7, 
and  Marryott  v.  Young,  33  N.  J.  Law,  336. 
The  opinion  in  Robinson  v.  Brlnson,  20 
Tex.  439,  proceeds  upon  the  idea  that  a 
prosecntlon  of  tbe  appeal  with  effect 
means  with  success.  The  same  words  were 
used- in  this  sense  in  Bailey  v.  Goodjohn, 
64  Tex.  646.  All  appeal  cannot  be  said  to 
be  prosecuted  at  ail  which  is  dismissed  for 
want  ot  prosecution;  nor  can  it  be  said, 
with  reference  to  the  accepted  meaning  of 
the  words,  that  tbe  appeal  is  prosecuted 
with  effect  If  tlie  Judgment  remains,  after 
tbe  appeal  is  disposed  ot,  the  same  as  It 
was  before. 

The  diflBcultles  suggested  by  appellees' 
counsel  as  arising  from  the  reversal  ot  the 
Judgment  on  writ  of  error  after  an  appeal 
bus  been  dismissed,  are  more  fanciful  than 
real.  The  subsequent  reversal  of  the  Judg- 
ment would  only  affect  tbe  extent,  and 
not  tlie  fact,  of  tbe  obligor's  liability  upon 
the  appeal-bond.  There  is  ample  power 
In  the  courts  administering  both  law  and 
equity  to  stay  proceedings,  or  otherwise 
prevent  nnjust  results.  If  on  tbe  writ  of 
error  the  judgment  should  be  affirmed, 
tbe  rlKhts  of  the  two  sets  of  sureties  could 
be  adjusted  upon    principles  well  eatab- 


lished  by  adjudicated  cases  ot  asooiewbat 
analogous  nature.  Babbitt  y.  Finn,  101 
n.  S.  7;  Robinson  y.  Plimpton,  25  N.  Y. 
486;  Smith  r.  Falconer,  11  Hun,  481;  Gard- 
ner y.  Barney,  24  How.  Pr.  4G7;  Bmith  y. 
Grouse,  24  Barb.  4H4;  Hinckley  r.  Kreita, 
68  N.  T.  6ii3.  A  bond  la  construed  to  be  a 
contract  to  do  tbe  things  named  in  tbe 
conditions.  1  Wait,  Act.  &  Duf.  681.  The 
liability  upon  breach  is  not  tor  the  pen- 
alty, but  for  damages.  The  petition  al- 
leges that  in  tbe  Interval  between  tbe  aiH 
peal  and  the  Judgment  of  dismissal  the  prin- 
cipal became  insolvent,  and  its  property 
passed  beyond  the  reach  of  tbe  plaintitts' 
execution.  These  averments  are  found  by 
tbe  court  to  be  proved.  The  amount 
tbe  plaintiffs  are  entitled  to  recover  up- 
on these  tacts  (without  deciding  that 
this  would  not  be  the  measure  In  any 
case  in  which  the  Judgment  cannot 
be  collected  from  the  principal)  Is  the 
amount  of  their  Judgment  agalnpt  the 
principal  at  the  date  of  tbe  bond,  with  in- 
terest from  that  date,  and  costs  of  the 
district  court  in  this  suit  againbt  the  prin- 
cipal. Tbe  am<  iiit  of  these  costs,  we  Bnd 
in  the  record,  is  alleged  to  be  foO.  This 
would  have  been  the  liability  of  the  snre- 
tles  if  their  principal  had  prosecuted  the 
appeal  to  Judgment  on  the  merits,  but  not 
with  effect,  and  It  ought  not  to  be  less 
when  the  principal  baa  not  performed 
any  part  otthis  condition.  Tbe  Judgment 
below  Is  reversed,  and  Judgment  Is  here 
rendered  for  the  appellants,  in  accordance 
with  this  opinion. 


OKDNBR  y.WESTIN.l 

(Supreme  Court  of  Texas.    "ULsj  It,  188S.) 

JCSOMEyT    LlEX  — TBE8PAB8  TO   TBT  TlTLB — D«- 
TBUSKS— EXBOCTIOK — PrBSCMPTIOS. 

1.  Under  Pasch.  Dier-  art.  70Ce,  providing  that 
the  lien  of  a  Judgment  shall  cease  if  execution 
be  not  issued  wltbin  one  year  from  tbe  llrat  day 
on  which  execution  can  by  law  be  iasued,  and 
artiole  3774,  providing  that  execution  shall  iasne 
•t  tbe  end  of  every  term  on  Jodgmenta  rendered 
during  tbe  term,  unless  a  •up«raedea«  bond  ha* 
been  Sled,  the  lien  of  Judgment  is  lost  if  an  exe- 
cution be  not  issued  within  a  year,  notwithstand- 
ing an  appeal  is  taken,  and  an  appeal  bond  given, 
as  required  by  article  1403,  as  the  bond  required 
by  that  artioledoes  not  operate  as  a  auperaedeos. 

2.  A  person  who  bas  purchased  land  on  which 
tbe  lien  ot  the  Judgment  has  ceased  because  eze- 
cutioQ  was  not  issued  within  one  year  from  the 
rendition  of  the  Judgment  can,  under  a  plea  of 
not  guilty,  in  trespass  to  try  title,  contest  tbe 
title  of  a  purchaser  of  the  land  at  a  sale  or  un- 
der an  execution  issued  more  than  a  year  after 
the  rendition  of  the  Judgment. 

8.  The  fact  that  the  execution  under  which  tbe 
land  was  sold  was  an  alio*  raises  no  presumption 
that  the  first  execution  was  issued  within  the 
prescribed  year. 

Appeal  from  district  court,  Trayls  coun- 
ty: A.  S.  Walker,  Judge. 

Trespass  to  try  title  by  SIgfrled  Gmner 
against  Eriand  Westln.  Plaintiff  claimed 
under  an  execution  sale  of  the  lot  mad% 
,on  a  Judgment  recovered  by  Kanffman  & 
Runge  against  M.  Goldstein,  tbe  original 

>Tbis  oase,  filed  Hay  11, 1886,  is  now  published 
by  request,  with  others,  in  order  that  the  Uoath- 
westero  Reporter  may  cover  all  oases  in  volume 
60,  Texas  Reports. 
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own«r.  Deleadant  bad  pureliaeed  the  lot 
(rum  Goldstein  after  the  recovery  of  the 
jailirnieut  agaioat  blm,  bat  before  the  ex- 
ecution sale.  Judgment  for  defendant. 
Plaintiff  appeals.    AfiQrmed. 

Maxey  <t  Fisber  and  ClsLrk  &  Dyer,  tor 
appellant.  Waiton,  HW  Ji  Walton,  for  ap- 
pellee. 

Stayto:*,  J.    The  court  below  held  that 
the  Judgment  In  favor    of   KauSman    Jk 
Range,  rendered  hy  the  dlatrlct  court  for 
McLennan  county  on  May  13,  1870,  gave 
a  lien  on  the  propi-rty  from  the  date  of  its 
record  in  Travis  county,  but  held  that  the 
lien  was  lost  because  execution  did  not  is- 
sue within  12  moiithe  after  the  judgment 
was  rendered.    The  Judgment  was  re<.'ord- 
ed  In  Travis  county  on  May  19, 1870,  and 
an   appeal  from  it  was  perfected  on  July 
19, 1i(79.    The  bond  given   to   perfect  the 
appeal  was  such  as  was  required  by  ar- 
ticle 1493,  Paech.  Pig.   The  cause  remained 
in  tbe  supreme  court  until  some  time  in 
the  year  18S3,  when   tbe  Judgment  of  tbe 
district  court  was  atflrtned,  after  which, 
on  September  4,  1883, an  «/i«s  execution  ia- 
sned,  under  which  the  sale  through  wlilcb 
appellant  claims  was  made.    It  does  not 
appear  when  tbe  first  execution  issued.    It 
we  consider  all  the  time  which  could  have 
transpired  between  tbe   adjournment  of 
the  court  at  the  term  at  which  tbe  judg- 
meiit  was  rendered  and  the  time  the  ap- 
peal was  perfected,  and  add  to  ttiis  tbe 
time  wblch  coald  possibly  have  transpired 
between  tbe  affirmance  of  the  judgment 
and  the  issuance  of  the  aliait  execution,  it 
will  be  seen  that    the  periods  thus  em- 
braced  coold  not  amount  to  one  year. 
Tbe  court  below,  then,  must  have  held 
tbat  an  execution  could  legally  have  issued 
pending  the  appeal,  and  tbat  the  failure 
to  have  this  done  was  the  failure  to  exer- 
cise tbe  diligence  required  by  law  to  pre- 
serve  the  lien.    The  statute  then  in  force 
provided   that  "said  lien  shall  cease  and 
become  inoperative  if  execution  be  not  is- 
soed  upon  such  Judgment  within  one  year 
from  tbe  first  day  upon  which  such  execu- 
tion can  by  la  w  be  issued  thereon. "  Pascb. 
Dig.  art.  7006.    Tbis  statute  simply  means 
tbat  if  there  be  no  legal  obstacle  t<i  re- 
strain the  Issuance  of  an  execution  at  any 
tiaie  during  tbe  year  following  the  time  at 
wblcb,  under  the  general  provisions  of  tbe 
law,  an  execution  may  first  issue,  then  tbe 
failure  to  issue  it  within  one  year  shall 
render  tbe  lieu  acquired  throngta  tbe  judg- 
ment Inoperative.    When  might  aa  execu- 
tion—a writ  equivalent  to  a  SeiifHciaa  at 
cummon  law— have  issued?    In  tbe  case 
of    Ledbetter  v.  Burns,  42  Tex.  610,  it  was 
held   tbat  an  execution  could    not  issue 
pending  an  appeal  under  a  bond  given  in 
accordance  with  the  provisions  of  article 
I49A,  Pascb.  Dig.    Tbe  appeal-bond  in  that 
cane  was  filed  and   approved  on   June  3, 
1873;  and  it  was  held  tbat  the  appeal  un- 
d*r  It  did  not  operate  as  a  supersedeas, 
but  tbat  pending  tbe  appeal  such  process 
mlKbt    be   Issued    as    would    enable    tbe 
aberitt  to  seize  and  bold  tbe  personal  prop- 
erty ut  the  appellant  during  the  appeal. 
In    Ridley  v.  Henderson,  43  Tex.   137,  the 
fact  tliat  tbe  bond  permitted  under  article 
1498,   Pascb.  Dig.,  was  not  a  eaperseUeaa 
v.l«8.w,no.7— 33 


bond  was  recognised;  and  In  tbat  case 
there  are  Intimations  that  such  a  bond 
would  suspend  the  right  to  enforce  tbe 
Judgment  pending  tbe  appeal;  bot  it  is 
most  probably  true  tbat  tbe  decision  in 
tbat  case  was  based  on  tbe  fact  that  tbe 
Judgment  appealed  from  was  one  for  tbe 
recovery  of  land,  and  the  bond  given  snfll- 
cient,  under  article  1492,  Pascb.  Dig.,  to 
operate  as  a  superaedeaa.  It  does  not  ap- 
pear from  the  opinion  in  tbat  case  when 
the  appeal  was  perfected.  Tbe  question 
in  Moore  v.  Muse,  47  Tex.  216,  was  wheth- 
er a  writ  of  error  bond,  not  in  a  sura 
equal  to  double  the  value  or  amount  of 
tbe  judgment,  would  operate  as  or  au- 
thorise a  suftersedeiui;  and  it  was  held 
that  it  would  liot.  Tbe  bond  in  that  case 
was  filed  on  December  4, 1876,  and  in  tbe 
course  of  the  opinion  it  was  said  that  "it 
is  true,  if  the  case  had  beeu  ta ken  up  by 
appeal,  and  a  bond  in  like  amount  and 
penalty  had  t>een  given,  although  it  would 
not,  accurately  speaking,  operate  as  a 
supersedfHS,  (Pascb.  Dig.  art.  1491,)  yet  it 
would  have  suspended  tbe  enforcement  nt 
the  judgment  |>ending  tbe  appeal. "  Citing 
Ledbetter  v.  Burns.  It  is  evident  tbat 
this  question  WHS  not  before  the  court  in 
that  case.  In  Doss  v.  Griswold,  1  Tex. 
101,  speaking  of  the  effect  of  a  bond  under 
article  1493,  Pasrh.  Dig.,  tbe  court  say: 
"In  tbe  one  hundred  and  thirty-eighth 
section  of  the  act  cited  above,  there  is  a 
provision  that.  In  case  tbe  appellant  is  not 
able  to  give  the  bond  requii-ed  by  the  sec- 
tion first  referred  to,  be  may,  nevertheless, 
appeal,  by  giving  security  for  no  more 
than  tbe  costs  and  damages  of  the  appeal; 
and  the  appeal  in  such  case  would  not  op- 
erate as  a  supersedeas."  In  Janes  v. 
Langham,  29  Tex.  417,  speaking  of  an  ap- 
peal-bond under  tbe  same  statute,  the 
court  said:  "An  appeal-boud,  under  ar- 
ticle 661,  U.  &  W.,  binds  tbe  appellant  to 
prosecute  the  appeal  to  effect,  and  pay  all 
such  costs  and  damages  as  shall  be  ad- 
Judged  against  him  in  tbe  supreme  court; 
and  in  this  case  the  appeal  does  not  op- 
era te  as  a  superwcfeas. "  That  a  compli- 
ance with  tbe  provisions  of  Pascb.  Dig. 
art.  149H,  had  the  effect,  originally,  of  sus- 
pending the  right  of  the  adverse  party  to 
seize  and  sell  property,  and  thereby  have 
satisfaction  of  bia  Judgment,  pending  an 
appeal,  as  was  decided  in  Ledbetter  v. 
Burns,  we  have  no  doubt;  but  the  cases 
to  which  we  have  referred  establish  tbe 
fact  that  a  bond  so  executed  was  not, 
within  the  meaning  of  the  law,  a  "super- 
sedeaa  boni."  Prior  to  the  adoption  of 
tbe  Revised  Statutes,  no  appeal  or  writ  of 
error  bonds,  other  than  those  executed  in 
accordance  with  Pascb.  Dig.  arts.  1491, 1482, 
or  1495,  were  ever  recognized  as  "auperae- 
c/e^s bonds;"  and  legislation  bad,  must  be 
construed  in  tbe  light  of  this  fact.  It  may 
then  be  said  that  a  "superaedeaa  bond,"  In 
the  light  of  tbe  decisions  iu  this  state, 
mnst  be  held  to  be  one  which  suspends  the 
right  of  the  judgment  creditor,  in  case  ot 
a  Judgment  for  money,  to  have  process  by 
which  the  property  of  tlie  Judgment  debt- 
or may  be  seized  and  subjected  to  sale 
pending  an  appeal,  or  suspending  tbe 
right  to  have  the  ordinary  fruits  of  a  Judg- 
ment   in  other  classes  of  cases,  and  to 
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have  the  process  by  whicb  alone  these  can 
be  obtained. 

So  holding,  it  becomes  necessary  to  In- 
qaire  whether  by  sobsequent  leKislatlon 
Pascb.  Pig.  art.  1493,  which  It  Is  admit* 
ted  for  a  time  did  have  the  effect,  i(  com- 
plied with,  to  prevent  the  Issaauce  of  an 
execution  under  which  the  Judgment  debt- 
or's property  could  be  seized  and  sold  un- 
der process  pending  an  appeal,  had  been 
BO  modified  at  the  time  the  Judgment  in 
tavor  of  Kauffman  &  Rungu  against  Gold- 
stein was  rendered  as  to  authorize  the  is- 
suance of  an  execution  on  tliat  judgment 
pending  the  appeal  perfected  under  that 
statute.  The  act  of  January  27,  1842,  con- 
cerningesecutlDns,  wasamendedby  theact 
of  June4, 1873,(PaBch.Dlg.  art.  8772;)  and 
the  amendment  to  the  first  and  fourth  sec- 
tions of  the  former  act  is  as  follows: 
"From  and  after  the  rising  of  every  court, 
it  shall  be  the  duty  of  the  clerk  to  tax  the 
coats  of  salt  In  every  case  incurred  by  the 
successful  party,  and  isnue  execution,  in- 
dorsing thereon  the  several  items  con- 
tained in  the  bill  of  costs,  in  intelligible 
words  and  figures:  provided,  however, 
that  after  twenty  days  from  the  date  of 
any  final  Judgment  rendered  in  any  suit  in 
the  district  court  of  any  county  where  the 
term  continues  until  the  business  is  dis- 
posed of,  or  for  a  longer  time  than  three 
weeks,  and  from  the  time  of  overruling 
motion  for  new  trial  or  motion  in  arrest 
of  Judgment  therein,  and  if  no  supersedeas 
bond  for  appeal  or  writ  of  error  has  been 
filed  and  approved  therein,  execution  may 
be  then  issued  upon  the  Judgment."  The 
purpose  of  this  statute  was  twofold :  ( 1 ) 
To  establish  a  general  rule  to  govern  the 
issuance  of  executions,  and  to  declare  un- 
der what  circumstances  that  general  rule 
should  not  be  operative;  (2)  to  permit  ex- 
ecutions to  issue  from  courts  which,  under 
the  law,  could  hold  for  a  longer  period 
than  three  weeks,  or  until  the  business 
was  disposed  of  before  the  adjournment 
for  the  term,  as  did  not  the  former  law. 
By  the  terms  of  that  act,  one  who  had 
recovered  a  Judgment  for  money,  as  hud 
Kauffman  &  Hunge,  was  entitled  to  an 
execution  at  the  close  of  the  term  at  which 
the  Judgment  was  rendered,  and  might  be 
entitled  to  that  process  in  the  cases  speci- 
fied before  that  event,  unless  the  adverse 
party  had  Sled  and  had  approved  by  the 
clerk  a  "supeiiede/ts  bond  for  appeal  or 
writ  of  error."  The  word  "execution," 
as  used  in  this  act,  when  considered  in  ref- 
erence to  such  a  Judgment  as  had  been  ob- 
tained against  Ooldstein  by  Kauffman  & 
Runge,  evidently  meant  such  process  as 
would  authorize  the  seizure  and  sale  of 
the  Judgment  debtor's  property  for  the 
purposeof  paying  the  Judgment, — the  final 
process  b.v  which  the  Judgment  may  be 
carried  into  complete  effect.  This  is  the 
popular  as  well  as  the  legal  aense  in  which 
the  word  is  used,  when  not  by  the  context 
or  otherwise  qualified.  The  title  of  the 
plaintiff  in  this  case  depends  upon  wheth- 
er the  lien  once  fixed  upon  the  property  In 
controversy  continued  in  force  until  the 
■xecution  under  which  he  bought  was  lev- 
led  upon  it.  This  must  be  determined  by 
the  facts  applied  tit  the  statute  whlcb  we 
have  considered,  and  to  the  act  uf  Novem- 


ber 9,  1866,  (Phsch.  Dig.  arts.  7005,  7006,) 
regulating  Judgment  liens.  Thesections  uf 
the  act  last  cited  determine  when  and  bow 
Judgments  shall  have  Hen,  and  article  7005 
concludes  with  the  following  language: 
"Provided,  that  said  lien  shall  ceaae  an<I 
become  Inoperative  if  execution  be  not  is- 
sued upon  such  Judgment  within  one  year 
from  the  first  day  upon  whicb  such  execu- 
tion can  by  law  be  Issued  thereon. "  Hold- 
ing, as  we  do,  that  under  the  act  of  June 
4, 1873,  execution  might  lawfully  have  ia- 
Bued  in  favor  of  KauHmau  &  Runge  on  or 
before  the  close  of  the  term  of  the  court 
at  which  It  was  rendered,  the  act  of  No- 
vember 9, 1866,  above  cited,  makes  it  clear 
that  the  Hen  acquired  by  registration  was 
lost  It  execution  did  not  issue  within  the 
year,  however  the  lien  may  have  been 
prior  to  the  act  of  June  4,  \87S.  As  before 
said,  the  case  of  Ledbetter  v.  Burns  arose 
under  the  former  law,  which  did  not,  as 
did  the  act  of  June  4,  1873,  declare,  in  ex- 
press terms,  that  no  bond  on  appeal  or  for 
writ  uf  error,  other  than  a  sapeive^eas 
bond,  should  operate  to  suspend  the  right 
of  the  Judgment  creditor  to  iils  execution. 
Article  1493,  Pasch.  Dig.,  doubtless  re- 
mained in  force  after  the  passage  of  the 
act  of  June  4, 1873,  and  under  it  parties 
might  prosecute  appeals,  as  may  they  now, 
under  the  terms  of  article  1400,  Rev.  St.  ; 
but  the  act  of  June  4,  1873,  amounts  to  a 
declarntjon  that  such  a  bond  as  was  re- 
quired by  article  149.3,  Pasch.  Dig.,  should 
not  deprive  one  who  had  recovered  a  Judg- 
ment of  the  right  to  have  bis  execution  as 
though  no  appeal  had  been  perfected. 
The  court  below  found  as  a  fact,  or  in 
effect,  that  no  execution  issned  within  12 
months  after  it  might  lawfully  have  is- 
sued, and  there  is  no  proof  to  the  con- 
trary. The  burden  of  showing  that  the 
lien  attached,  and  that  it  continued  until 
such  time  as  would  give  title  to  the  plain- 
tiff through  hl«i  purchase,  rested  upon  him. 
This  was  a  fact  which,  if  true,  could  easil.v 
have  been  proved;  and  a  court  Is  not  at 
liberty  to  presume  it,  as  is  insisted  should 
be  done  in  this  case,  from  the  sole  fact 
that  the  land  was  sold  under  an  uUas  exe- 
cution which  issued  more  than  four  years 
after  an  execution  might  lawtoUy  bare 
been  issued.  The  cases  of  Langbter  v. 
Seela,  69  Tex.  178,  and  Hawley  v.  Bullock, 
29  Tex.  225,  to  which  we  are  referred  as 
authority  for  this  proposition  insisted  up- 
on, have  no  bearing  upon  the  question  be- 
fore us.  It  was  objected  in  those  cases 
that  the  executions  issued  on  dormant 
Judgments,  and  it  was  simply  held  that  a 
person  purchasing  under  such  an  execu- 
tiou  might  be  protected  in  Ills  purchase. 
If,  however,  it  had  been  made  to  appear 
that  an  execution  issued  within  12  months 
after  it  might  lawfally  bave  issned,  even 
then,  under  the  decisions  made  in  Bassett 
V.  Proetzel,  53  Tex.  579,  and  Barron  v. 
Thompson,  64  Tex.  236,  the  Judgment  in 
favor  of  Kauffman  &  Runge  had  lost  im 
lien,formore  than  three  years  would  bave 
intervened  between  the  executions. 

It  Is  Insisted  that  "the  fact  that  an  exe- 
cution may  have  issued  •  •  •  upon  a 
Judgment,  tlie  lien  of  which  may  have  been 
lost,  cannot  be  urged  in  n  collateral  pro- 
ceeding by  a  stranger  tothe  Judgement." 
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It  la  certainly  true,  it  the  appellee  bad 
bouKbt  from  Goidatein  since  the  appellant 
pnrcbased  the  same  property  ander  the 
execntioD,  tbat  be  could  not  set  up  any 
matter  whicb  Goidatein  might  not  set  up. 
A  sale  under  a  dormant  judgment,  or  Judg- 
ment that  had  loat  its  Hen.  being  good 
against  Goldstein,  unless  set  aside  by  him 
hyaome  proper  proceeding,  for  good  cause, 
would  be  binding  upon  his  vendee,  who 
claimed  by  a  subsequent  purchase.  This 
rule  can  have  no  operation,  however,  in 
this  case;  lor,  the  appellee  having  acquired 
the  legal  title  to  the  property  long  prior 
to  tbe  sale  under  which  the  appellant 
claims,  the  lien  which  Kauffman  ft  Runge 
formeriy  held  being  lost,  the  appellant  ac- 
qninsd  nothing  by  his  purchaRe.  We  un- 
derstand tbat  one  who  has  purchased 
property  from  another,  in  whose  hands 
and  on  whose  account  it  was  charged 
wltb  a  lien,  may  assert  the  loss  of  that 
Hen  or  its  extinguishment,  however  this 
may  be  brought  about,  whenever  it  be- 
comes necessary  for  the  protection  of  hia 
own  rigbt.  Rigga  v.  Hanrick ,  69  Tex.  670 ; 
Wood  T.  Goodfellow,  48  Cal.  185;  Lent  v. 
Shear,  26  C'al.  865. 

We  bave  no  doubt  that  the  appellee  wan 
entitled,  under  his  plea  of  "not  guilty," 
to  make  the  defense,  which  shows  tbat  he 
baa  tbe  superior  titte,  legal  and  equitable, 
to  tbe  property.  His  special  answer  set 
up  facta  on  wMch  be  based  bis  claim  to 
eqaltablc  relief,  in  case  it  should  be  held 
tbat  the  pliUntlB  bad  tbe  superior  title  to 
tbe  property ;  but,  in  view  of  the  fact  that 
it  must  be  held  that  the  appellee  has  tbe 
superior  and  only  title  to  the  land,  it  be- 
comes anneceasary  to  consider  tbat  an- 
swer. No  other  Judgment  than  that  ren- 
dered conld  bave  been  rendered,  under  the 
erideace,  and  it  will  be  aflBrmed. 


Obeen  v.  Commonwealth. 

<Oot*rt  qf  Appealt  <tf  Kentucky.    Vob.  37, 1899.) 

Dtins  Dbcl^sations. 

Deoeaoed  Bnd  defendant,  brothers-in-law, 
were  on  unfriendly  tarmB,  and  had  exchanged  pis- 
tol shots,  and  sllKntly  wounded  each  other,  some 
time  before  the  killing.  At  tbe  time  of  the  mur-, 
der  deceased  was  riding  towards  home,  when  he' 
was  shot  from  ambush.  When  asked  who  shot 
Him,  be  told  several  persons  that  be  did  not 
know;  that  he  could  not  see  who  fired  the  shot. 
Some  hooia  later,  in  response  to  a  question  from 
his  nieoa  as  to  who  shot  him,  he  said,  "Your 
Uncle  Oeoi^e, "  meaning  defenaant,  but  did  not 
state  how  he  knew  it,  or  whether  he  knew  such 
to  be  the  faoL  Deceased  died  tbe  next  morning 
from  the  effects  of  the  shot.  There  was  no  proof 
tbat  the  statement  Inonlpatiiig  defendant  was 
made  under  a  belief  of  impending  dissolution,  or 
tbat  deceased  believed  he  would  die,  or  bad  been 
advised  that  he  oould  not  recover.  Held,  that 
tbe  court  erred  in  admitting  tbe  declaration  in 
evidence. 

Appeal  from  circuit  court.  Bath  county. 

"Not  to  be  officially  reported." 

George  F.  Green  was  convicted  of  mur- 
der, and  appeals.    Keveraed. 

Rnnbea  Gudaell  A  'Son,StnneASa(ldutb, 
J.  J.  Nenbitt,  and  Z.  T,  Young,  for  appel- 
lant. W.  J.  Beadiiek,  for  tbe  Common- 
wealth. 


Pbtob.  J.  The  appellant,  George  F. 
Green,  was  indicted  by  the  grand  jury  of 
the  Bath  circuit  court  for  the  murder  of 
his  brother-in-law,  John  B.  Davidson. 
On  the  trial  be  was  found  guilty,  us 
charged,  and  bis  punishment  fixed  at  con- 
finement in  tbe  state-prison  for  life.  Tbe 
parties— the  one  killed  and  tbe  other 
charged  with  the  murder — bad  for  months 
prior  to  the  commission  of  the  offense 
entertained  bad  feellugs  towards  each 
other,  and  to  such  an  extent  as  resulted 
in  a  serious  difficulty,  in  which  they  flred 
pistol  shots,  both  receiving  slight  wounds. 
By  the  intervention  of  friends  an  amicable 
settlement  between  tliem  was  effected, 
and  no  hostile  demonstration  was  made 
by  the  one  to  tbe  other  from  tbat  time 
until  the  murder  of  Davidson,  and  for 
which  Green  has  been  convicted.  The 
'testimony  convicting  Green  Is  altogether 
circumstantial,  except  the  declarations  of 
Davidson,  that  were  permitted  to  go  to 
the  Jury  as  dying  declarations.  The  de- 
ceased wason  his  way  homefrom  Owings- 
vUle,  the  county-seat  of  Bath  county,  on 
the  evening  of  May  24, 1889,  and  while  on 
the  public  highway,  and  shortly  before  6 
o'clock.  (20  minutes  before,)  was  shot 
from  ambush;  the  assassin  concealing 
himself  in  a  dense  tbicket  near  the  road. 
He  was  shot  wltb  buckshot  about  tbe 
face,  neck,  and  body,  and  tbe  shot  pro- 
ducing bis  death  entered  the  abdomen. 
Tbe  assassin  fired  two  shots,  and  the  last 
shot  was  evidently  made  as  Davidson  waa 
falling  from  his  horse,  and  this,  doubtless, 
was  the  fatal  shot.  .Tones,  a  witness, 
who  heard  the  shots,  seeing  Davidson's 
.borae  with  bis  saddle  on,  and  without  a 
rider,  proceeded  to  the  spot  where  tbe 
firing  took  place,  and  found  the  deceased 
badly  wounded,  and  for  a  time  uncon- 
scious. When  at  himself,  he.  was  asked  by 
tbe  witness  who  shot  him,  and  his  re- 
sponse was  that  he  was  shot  from  the 
bushes  by  some  one,  but  did  not  know 
who  it  was.  He  made  a  similar  state- 
ment to  the  wife  of  Jones,  and  also  to 
Clay,  another  witness.  The  deceased 
walked  to  Jones'  bouse,  a  distance  of  230 
yards,  with  the  assistance  of  these  wit- 
nesses, and  that  night,  or  about  6  o'clock 
the  next  morning,  died.  The  brothers-in- 
law  (Davidson,  tbe  murdered  man.  and 
Green)  were  both  reputable  farmers,  men 
of  high  stauding  in  their  county,  and  the 
trial,  connected  with  the  circumstances 
surrounding  the  murder,  produced  much 
excitemeut.  The  appellant  had  been  tried 
by  an  examining  court,  and  acquitted, 
but  at  a  term  of  the  circuit  court,  being 
held  shortly  after,  he  was  indicted :  was 
tried  at  the  February  term,  1890,  and  the 
Jury,  falling  to  agree,  were  discharged; 
and  again  tried  In  August,  1891,  that  trial 
resulting  in  a  verdict  of  guilty. 

It  Is  manifest  from  the  testimony  for  the 
defense,  if  tbe  witnesses  who  detail  it  are 
to  be  credited,  the  appellant  could  not 
have  been  present  at  the  time  or  place  of 
the  murder;  and,  on  the  trial  resulting  In 
this  verdict,  the  statements  made  by  the 
deceased  as  dying  declarations,  that  went 
to  tbe  Jury  as  evidence,  controlled  tbe 
finding.  Some  of  the  statements  of  the 
deceased,  or  one,  at  least,  as  to  who  shot 
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him,  was  flrnt  m&de  to  Nora  Green,  and 
tew  moments  after  the  deceased  bad  been 
carried  to  the  bouse  of  Jones.  The  de- 
ceaned  was  at  tbetimeperfectlyconscions, 
had  not  been  placed  noder  the  Influence 
of  opiates,  and,  if  what  was  said  to  Miss 
Green  bj  the  deceased  was  competent,  It 
must  have  made  an  Impression  on  tbe]a> 
ry  that  was  difficult  to  remove.  This 
question  is  really  the  only  one  necessary 
to  be  determined  on  tbis  appeal,  for,  if 
that  statement  was  not  a  dying  declara- 
tton,  it  should  have  been  excluded  from 
the  jury  on  the  motion  of  tbe  defense. 
The  deceased  was  perfectly  rational  when 
he  made  statements  to.Jone8  and  his  wife 
and  to  Clay  as  to  bis  Ignorance  of  the  per- 
son who  had  commuted  the  dastardly 
murder,  still  tbe  statement  of  Nora  Green, 
golni;  to  the  jury  as  a  dying  declaration,, 
was  perhaps  given  more  weight  than  the 
statements  made  to  those  whose  testimo- 
ny as  to  what  the  deceased  said  was  not 
regarded  as  having  been  made  by  the  de- 
ceased under  a  sense  of  impending  dissolu- 
tion. But  whether  so  or  not,  in  a  case 
where  the  conviction  must  depend  greatly 
on  evidence  of  a  circumstantial  character, 
this  court  cannot  well  adjudge  that  in- 
competent testimony,  condndng  to  estab- 
lish theguilt  of  the  accused,  was  not  pre]- 
-udicial  to  bis  substantial  rights.  In  order 
to  make  snch  statements  competent  as 
■dying  declarations  it  must  appear  that 
the  deceased  when  making  them  was 
without  hope  or  expectation  of  recovery. 
It  is  not  necessary  that  he  should  have 
stated  in  so  many  words  his  certainty  of 
impending  dissolution.  Tne  character  of 
the  wound  may  be  such,  or  the  opinions 
of  those  attending  him,  from  the  circum- 
stances surrounding  the  deceaued  at  tbe 
time  of  tbe  declaration,  may  of  tbemselves 
show  they  were  made  when  no  hope  of  re- 
covery was  entertained  by  the  deceased. 
Murphy  v.  People.  37  III.  447;  State  v. 
Nash,  7  Iowa,  847;  McLean  v.  State,  16 
Ala.  672;  People  v.  Gray,  61  Cat.  164. 
When  Nora  Green  approached  the  de- 
ceased, she  asked  him  who  shot  bim,  and 
bis  response  was:  "Yoar  Dncle  George. " 
The  witness  bad  but  one  uncle  by  that 
name,  and  it  was  this  defendant.  Up  to 
tbe  time  of  the  statement  made  to  Nora 
Green,  the  deceased  had  said  to  three  oth- 
er witnesses  he  did  not  know  wbo  shot 
him,  nor  does  he  say  to  this  witness  that 
he  knew  who  shot  biiu  from  having  seen 
him  fire  the  tatalshot.  The  two  brothers- 
in-law  had  previously  shut  at  each  other, 
and,  while  the  trouble  between  them  bad 
been  settled  by  the  intervention  of  friends, 
it  is  manifest  the  hostile  feeling  towards 
eacb  other  had  never  been  removed,  and 
having  been  shot  from  the  bushes,  and 
after  time  for  reflection,  the  deceased 
would  very  naturally  have  concluded  that 
he  had  been  shot  by  one  whom  be  regard- 
ed as  bis  mortal  enemy ;  In  other  words, 
the  expression,  "Your  Uncle  George  shot 
roe,"  may  have  been  the  opinion  merely 
of  the  deceased,  based  upon  their  hatred 
for  each  other.  In  this  case  the  accused 
bad  no  opportunity  of  cross-examining 
this  witness,  (tbe  deceased,)  so  aa  toeliclt 


from  bim  bis  reasons  for  beliering  tbe  ae- 
cased  bad  shot  him. 

Tbe  flrst  question connsel  for  the  defense 
would  doubtless  have  asked  tbe  deceased, 
if  testifying  in  court,  wonld  have  been, 
"How  do  yon  know  George  Green  shot 
yon?"  The  answer  may  have  been,  "Be- 
cause be  was  my  enemy,  and  1  believed 
him  capable  of  doing  such  an  act;"  or  it 
might  bave  been,  "  I  sa  w  bim  shoot  from 
the  thicket."  A  court  should  therefore  be 
carefnl  in  admitting  such  testimony,  when 
it  is  doubtful  whether  the  answer  made 
was  tbe  statement  of  a  tact  known  to  the 
declarant,  or  an  attempt  to  establish  a 
tact  upon  the  mere  t>elief  that  tbe  crime 
most  have  bean  committed  by  a  particular 
person.  It  a  mere  opinion,  it  would  be 
incompetent,  and,  when  going  to  the  Jury 
as  evidence,  tbe  accused  convicted  of  a 
horrid  crime  upon  the  mere  belief  of  a  wit- 
ness, expressed  at  a  time  when  there  was 
no  opportunity  tor  a  cross-examination, 
and  when  tbe  statements  may  have  been 
made  from  feelings  of  anger,  and  not  up- 
on the  solemn  belief  of  his  impending  dan- 
ger, and  his  accountability  to  tbe  Almighty 
for  the  truth  of  what  he  said.  Besides, 
there  is  no  proof  conducing  to  show  tbe 
statements  were  made  under  aiMsliel  of  im- 
pending dissolution.  This  statement  was 
made  many  hours  t>etore  the  physicians 
bad  ascertained  that  imminent  danger  ex- 
isted. Tbe  wounds  about  the  head  and 
neck  were  not  necessarily  fatal,  and  It  was 
not  discovered  until  near  midnight  that 
tbe  deceased  bad  been  shot  In  tbe  abdo- 
men, producing  tbe  wound  that  caAsed 
bis  death.  1'liere  Is  In  fact  nu  evidence 
tending  to  show  that  when  this  state- 
ment was  made  to  Nora  Green  tbe  de- 
ceased believed  he  wonld  die,  or  that  those 
in  attendance  bad  advised  bim  there  was 
no  hope  of  recovery.  The  deceased  in- 
sisted that  he  had  not  been  wounded  In 
tbe  bowels,  and  not  until  a  closeexamina- 
tion  had  been  made  was  it  discovered 
that  the  wound  was  fatal.  This  was 
honrs  after  the  statement  made  to  tbe 
wltneSH,  and  therefore  the  motion  to  ex- 
clude the  statement  made  to  Nora  Green 
from  the  Jury  should  have  prevailed. 

There  is  testimony  conducing  tu  show 
statements  made  by  tbe  deceased  after  the 
discovery  of  the  fact  that  medical  aid 
could  avail  nothing,  charging  the  accused 
with  being  the  man  who  shot  from  the 
bnsbes.  We  shall  forbear  to  discurn  tbis 
branch  of  the  case,  or  any  other  fact  con- 
ducing to  show  guilt  or  innocence  on  the 
part  of  tbe  accused.  To  do  so  would  be 
to  Invade  the  province  of  the  Jury.  Any 
statement  made  by  the  deceased  as  to  the 
circumstances  connected  directly  with  the 
killing  are  competent,  it  made  under  the 
rule  already  laid  down.  The  condition  of 
tbe  mind  of  tbe  deceased  at  the  time,  the 
circumstances,  if  any.  influencing  him  to 
make  such  statements,  are  all  with  the 
Jury.  They  alone  must  dispose  of  these 
questions  of  fact.  In  onr  opinion  the  ap- 
pellant is  entitled  to  a  new  trial,  and  the 
judgment  is  therefore  reversed,  with  direc- 
tions to  so  order,  and  tor  proceedings  con- 
sistent witb  this  opinion. 
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Bbynoldb'  Adm'rb  v.  Reynolds. 

(Court  of  AppeaU  of  Ken/MCky.     Ve\).  0,  1892.) 

OivTS— Odi.rdlui'8  Accx>in<TS— Sibtiobs  or 

Child— Adtancsmbnts. 

1.  PlklntUt's  motber  directed  her  husband  to 
give  plaintiit  SSUOout  of  the  monejr  which  he  had 
collected  for  land  sold  by  her.  Plaiotifl  having  no 
use  for  the  money  at  the  time,  her  father  gave 
her  his  note  therefor.  Held,  that  thi?  was  a 
valid  claim  against  his  estate:  it  not  being  neo- 
asaary  that  t&  money  should  have  first  been  d«- 
Uvered  to  plaintilt,  and  then  redeUvered  to  ber 
father. 

a.  In  an  acUon  by  a  daughter  against  her 
father's  estate,  it  appeared  that  money  had  been 
given  plaintiff  by  her  uncle  for  purposes  of  edu- 
eation,  and  that  her  father,  in  the  settlement  of 
bis  aooooots  asberguvdian,  did  not  makedaijus 
for  all  ezpendlturea  for  ber  edneation.  jB«Id, 
that  these  amonnts  could  not  be  set  off  against 
ber  claim;  thepreaqmption  being  that  he  did  not 
propose  to  cbarKe  her  with  those  expenditures. 

S.  The  mere  fact  that  a  parent  told  his  child 
that  she  should  be  well  paid  for  her  services  ren- 
dered the  family  after  she  became  of  age,  does 
not  entitle  her  to  recover  therefor. 

4.  Money  paid  by  a  father  as  surety  on  the 
notes  of  his  sons,  who  had  no  estate,  should  be 
charged  to  them  as  advanoementa;  the  payments 
not  having  been  treated  by  the  father  aa  debts 
due  bim  from  his  sons. 

Appeal  from  circoit  cuart,  MaHon  coun- 
ty. 

**  Mot  to  be  ofltclally  reported. " 

Action  by  Ella  Reynolds  against  Q.  T. 
Reynolds'  administrators.  Jadgment  tor 
plain  tift,  and  defendants  appeal.  Re- 
versed in  part. 

T.  C.  Campbell,  J.  G.  Bickman,  G.  S. 
Wall,  and  B.  L.  Wortbingtott,  tor  appel- 
lants. Coebran  A  Hon,  Wadawortb  A 
Son,  and  E.  W.  HIneg,  tor  appellee. 

Prtor,  J.  The  record  in  this  nase  la  so 
Tolnmlnons,  by  reason  of  the  mass  of  ir- 
relevant and  iDcompetent  testimony 
found  in  it,  aa  to  require  ezhaostlve  briefs 
in  the  dlBcnsRion  of  the  family  history  ot 
the  litigants.  It  la  an  nnfortanate  do- 
mestic troable;  and,  'Without  tracing  its 
origin  to  those  responsible  for  the  litiga- 
tion, we  will  proceed  at  once  to  determine 
the  questions  Inrolved,  of  which  this 
court  should  take  cognisance. 

O.  Y.  Reynolds  died  Intestate  In  the 
year  1886.  He  left  his  widow  and  several 
children  and  grandchildren  snrviving  him. 
Eaia  Reynolds,  a  daughter,  brought  this 
action  against  the  administrator  nnd 
b^rs  tor  a  settlement  ol  the  estate,  and 
for  the  purpose  of  ascertaining  the  ad- 
vancements made  by  the  Intestate  to  his 
children.  The  daughter  and  plaintiff  in 
the  action  (appellee  here)  claims  that  her 
father  died  Indebted  to  her  in  various 
Boms.  One  ot  the  claims  Is  evidenced  by 
a  promissory  note  ot  the  Intestate,  exe- 
cuted to  his  daughter,  tor  $500,  with  In- 
terest from  the  IStb  ot  February,  1884. 
The  second  claim  Is  for  f837.11,  with  In- 
terest from  April  9, 1871,  balance  dae  the 
daughter  In  a  settlement  by  her  father  of 
bis  accounts  as  statutory  gnardlan.  The 
third  claim  is  for  $8,500,  services  rendered 
by  the  daughter  to  ber  family  after  she 
became  of  age,  for  about  14  years.  These 
several  claims  are  contested  by  the  broth- 
ers and  the  administrators.  The  court 
below  allowed  the  first  and  second  claims. 


and  allowed  on  the  claim  for  services  the 
sum  of  f500. 

We  have  no  difficQity  In  sustaining  the 
Judgment  as  to  the  claim  ot  f600,  for 
which  the  no'te  was  executed.  That  It 
was  execoted  by  the  father  to  the  daugh- 
ter Is  not  questioned;  bat  the  contention 
is  that  there  was  no  consideration  for  it, 
and,  it  n  gift,  the  money  for  which  it  was 
executed  was  never  delivered  to  the 
daughter.  In  other  words,  that  the  gift 
was  never  executed,  and  the  money  in 
fact  belonged  to  the  father.  The  mother 
ot  the  plaintiff  owned  a  tract  of  land  that 
was  sold  by  herself  and  husband;  and 
when  the  money,  was  paid  the  mother 
gave  to  one  of  the  sons  $600  ot  the  money, 
and  requested  her  husband  to  give  $500  ot 
it  to  the  daughter.  The  money  was  In  the 
father's  possession  at  the  time,  as  he 
seems  to  have  collected  it  when  this  dis- 
tribution was  bad.  The  daughter  had  no 
use  tor  It,  and  the  father  gave  to  his 
daughter  bis  note  tor  the  money.  What 
reason  Is  there  for  depriving  the  wife  ot 
the  Intestate  from  disposing  of  the  pro- 
ceeds of  her  own  land  by  the  consent  ot 
her  husband?  His  having  possession  ot 
the  money  can  make  no  dlltereiice.  The 
husband  has  consummated  the  wishes  ot 
the  wife  by  executing  the  note,  and  there 
is  no  rule  of  law  or  equity  that  would 
take  it  from  her.  The  moment  the  note 
was  execnted  and  dollvered, — which  seems 
to  have  been  done  at  the  time  the  first 
purchiise-inoney  note  was  collected, — the 
father  ot  the  plaintiff  became  indebted  to 
her  In  the  sum  mentioned.  Suppose,  as  Is 
urged  by  the  defense,  that  the  husband 
had  the  money  in  his  own  pocket,— the 
proceeds  of  the  sale  of  this  land.  It  was 
then  not  necessary  there  should  have  been 
an  actual  delivery  of  the  money  to  the 
daughter  by  hira,  and  then  a  reloaning 
back  to  the  father.  He  says  to  the 
mother  or  daughter,  "I  will  execute  to 
my  child  my  note  for  the  money,  as  she 
has  no  luimedlnte  use  for  It,"  and  does  in 
tact  execute  and  deliver  to  her  the  paper. 
It  then  becomes  valid  and  binding  on  all 
the  parties;  nnd  the  father,  recognising 
his  liability  to  the  daughter  In  a  conversa- 
tion with  his  brother  not  long  prior  to 
his  death,  spoke  of  this  note,  and  bis  pur- 
pose to  pay  it.  The  statement  made  by 
the  mother,  that  the  $1,000  given  the 
daughter  after  her  husband's  death  was 
based  on  the  belief  that  she  had  never 
received  the  $500,  and  that  belief  Induced 
by  the  representations  ot  the  daughter,  it 
Keeras  to  us,  whs  an  after-thought.  The 
note  for  $500  whs  exhibited  totheapprais- 
ers  or  the  administrators  before  this 
money  was  advanced  or  given  by  the 
mother,  and  the  daughter's  statement  as 
to  the  conversation  with  her  mother  Is 
corroborated  by  all  the  clrcnmstsnces 
connected  with  the  case.  It  was  easy  for 
the  old  lady,  In  her  advanced  years,  and 
after  she  had  become  hostile  to  her 
daughter  by  reason  ot  this  litigation,  to 
Imagine  that  the  $1,000  was  nil  the- 
daughter  was  entitled  to  from  her  estate, 
and  to  prevent  the  recovery  of  a  claim  she- 
doubtless  thouKiht  ought  not  to  be  paid. 
That  this  daughter  contributed  much  to- 
the  comfort  and  happiness,  ol  both. her 
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fatherand  mother  In  their  declining  years, 
is  shown  by  all  the  teBtimonyaave  of  those 
directly  interested  in  this  litigtitidn.  She 
was  nut  only  kind  and  alfec-tlooate  to 
her  parents,  bat  took  change  of  the  hoose- 
bold  affairs.  Her  mother  was  afflicted 
with  rheamatlsm.  and  anable  ta  walk  or 
exert  herself,  and  all  the  labor  of  bonso- 
keeplng, connected  with  the  making;  of  the 
clothing  tor  both  her  father  and  mother, 
devolved  on  her;  and  this  record  shows  a 
devotion  to  her  family  by  this  daughter, 
in  administering  tu  all  their  wants,  that 
is  seldom  witnessed,  and  uodoobt  induced 
the  mother  to  give  tu  this  daughter  the 
fl.OOU  after  the  death  uf  the  father  and 
husband.  The  chancellor  properly  allowed 
this  claim. 

As  to  the  claim  of  a  balance  due  on  the 
settlement  of  the  father's  accounts  as 
guardian,  the  record  speaks  for  itself. 
The  nettiement  shows  the  indebtedness; 
and  the  effort  to  diminish  the  amount  by 
showing,  at  this  late  day,  that  the  father 
made  larger  ezpondltures  than  he  is- 
eredited  by,  will  not  avail.  It  was  the 
duty  of  the  father  to  educate  his  child, 
and  his  province,  when  he  settled  his  ac- 
counts, to  claim  or  disclaim  credits;  and 
it  is  evident  he  intended  this  as  a  full 
settlement  as  between  himself  and  daugh- 
ter. The  money  that  passed  to  his  hands 
as  guardian  had  been  devised  to  his 
daughter  by  her  uncle  for  purposes  of 
education.  Still,  the  father  was  not  re- 
quired to  expend  It  all  in  that  way ;  and, 
if  he  saw  proper  to  make  this  devise  to 
his  daughter  pay  only  its  proportion  of 
the  burden,  it  was  his  right  and  duty  to  do 
so.  The  father  was  a  man  of  means.  Al- 
though he  subsequently  became  involved, 
still  the  obligation  on  him  to  provide 
means  for  the  education  of  his  daughter 
existed,  and  his  own  settlement  Is  the  beat 
evidence  of  what  expenditures  he  pro- 
posed to  charge  her  with ;  and  whether 
he  allowed  interest  or  not  on  what  be 
had  paid  out  isnot  a  question  to  be  raised 
at  this  late  day.  The  amount  has  never 
been  paid,  and  the  proof  fails  to  show  its 
receipt  by  the  appellee  in  any  way. 

As  to  the  claim  for  services  rendered  the 
family  after  arriving  at  age,  we  are  dis- 
posed to  adjudge,  no  allowance  should  be 
made.  That  she  performed  services  valu- 
able in  their  character,  and  that  deserve 
compensation,  if  it  could  be  given,  must  be 
conceded;  but  if  this  daughter,  or  the 
children  of  any  parents,  were  permitted  to 
claim  compensation  on  such  facts  as  are 
here  presented,  then  the  question  would 
constantly  arise  between  them  as  to  the 
merits  of  their  several  claims,  and  the  ob- 
ligation on  the  parent  to  pay  ;  each  child 
claiming  tu  have  contrllinted  more  than 
another,  and  all  enjoying  the  comforts, 
the  support,  and  the  enjoyment  of  the 
«anie  parental  honse.  It  a  stranger,  the 
law  would  imply  a  promise  to  pay  for 
such  services  as  are  shown  to  have  been 
rendered  by  the  appellfe  In  this  case.  It 
is  shown  the  Intestate  said  more  than 
once  that  she  should  be  well  paid;  but 
there  Is  no  evidence  of  any  express  con- 
tract to  pay,  or  any  facts  that  would  con- 
stitute or  are  equivalent  to  such  an  agree- 
ment.    We  are  not  inclined  to  concur  In 


the  doctrine  that  after  the  child  arrives  at 
age  the  law  raises  a  promise  to  pay  for 
such  services,  although  some  of  the  au- 
thorities go  to  that  extent.  In  this  case 
the  children,  save  the  appellee,  had  left 
the  parental  rout,  and  she  wan  mistress  of 
the  household.  She  had  charge  of  the 
servants,  controlled  all  the  affairs  about 
the  house,  entertained  her  company, 
dressed  as  was  suitable  for  one  in  her  po- 
sition in  life;  and,  while  she  assumed  the 
burden,  there  went  with  it  many  ot  the 
pleasures  as  well  as  profits  resnlting  from 
the  position  she  occupied.  The  filial  de- 
votion of  the  plaintiff  to  her  parents  is  to 
be  admired,  and,  whatever  may  be  said, 
and  truly  said,  of  her  real  worth,  still,  if  a 
precedent  should  be  established  by  which 
the  mere  declarations  of  the  parent  that 
bis  child  should  be  well  paid  tor  her  serv- 
ices, and  she  deserved  pay,  and  he  Intend- 
ed tu  provide  for  her,  are  to  be  regarded  as 
a  contract,  or  as  evidence  sufficient  upon 
which  to  infer  that  such  a  contract  exist- 
ed, then  almust  every  child  could  make 
out  a  case  against  parents  for  services 
rendered  after  arriving  at  age,  and  in  fam- 
ilies with  many  children  it  would  result.  In 
almost  every  instance,  after  the  death  ot 
parents,  in  litigation  nnd  strife.  In  Zim- 
merman V.  Zimmerman,  129  Pa.  St.  922,  18 
Atl.  Rep.  129,  the  son  Instituted  an  ac- 
tion for  his  services,  and  the  substance  of 
the  testimony  was  that  the  deceased  fa- 
ther said  repeatedly.  In  his  life-time,  that, 
if  the  plaintiff  would  take  care  uf  him,  he 
should  be  well  paid.  Held  that,  under 
such  a  state  of  case,  no  recovery  cunid  be 
had ;  and  the  court,  n>ferring  to  the  case 
ot  Leidlg  V.  Cuover,  47  Pa.  St.  534,  said  in 
that  case  it  was  adjudged  that  the  decla- 
rations of  the  deceased  that  his  daughter 
should  be  paid  tor  what  she  worked  over 
age  were  not  sufficient  to  establish  a  con- 
tract. In  Dodson  v.  McAdams,  96  N.  C. 
149,  2  S.  £.  Rep.  468,  the  granddaughter 
sued  tor  services,  and  it  was  shown  that 
the  testator  said  she  was  a  good  girl,  and 
should  be  paid  for  her  work.  The  mere 
declarations  nf  gratitude  expressed  more 
than  once  by  the  intestate,  as  to  bis  pui^ 
pope  to  pay  his  daughter,  do  not  and 
ought  not  to  evidence  the  existence  of  any 
agreement,  or  be  sufficient  to  establish  a 
case  from  which  a  promise  to  pay  should 
be  implied.  The  testimony  ot  the  appel- 
lee, if  admitted,  as  to  what  her  father 
said,  would  not  change  the  result;  nnd 
courts  ought  to  be  well  satisfied,  before 
exacting  payment  tor  services  rendered 
the  Intestate  by  his  children,  that  a  con- 
tract existed,  or  such  facts  and  circumstan- 
ces as  would  necessarily  lead  to  such  a 
conclusion. 

As  to  the  charge  ot  advancements  made 
to  Charles,  Frank,  and  James  T.  Rey- 
nolds, it  appears  that  the  father  was  the 
surety  on  their  notes;  that  be  paid  them 
off  for  his  sons.  They  had  no  estat».  He 
never  treated  them  as  debts,  as  the  testi- 
mony of  George  Reynolds,  his  brother, 
shows;  and  we  perceive  no  reason  why 
they  should  not  be  charged  to  them  In 
this  settlement. 

The  error  tor  which  this  case  Is  reversed 
is  In  the  allowance  to  the  appellee  of  f500 
for  her  services.    This  ouKht  not  to  have 
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been  allowed.  The  JndgmentlB  reversed, 
with  directions  to  disallow  this  claim,  and 
for  no  other  purpose.  It  Is  afflrined  In 
every  other  respect.  The  appellee  will 
pay  one-halt  the  costs  in  this  court,  and 
the  eHtate  (throngh  its  administrators) 
the  other  half.  This  is  done  because  the 
greater  part  ut  the  record  cinsists  in  the 
proof  tonchingthe  serricee  of  the  appellee, 
for  whkh  no  lodgment  sboald  have  been 
rendered. 


Mkehan  et  al.  v.  Edwabdb  et  al. 
(Court  vf  Avptal*  Of  Kentuoky.  Feb.  13,  ISM. ) 
TMSTASS— Vbitits— P088BB810H— BxxounoK  Sals. 
1.  An  action  of  trespass  for  outline  and  re- 
moving timber  is  witbin  Civil  Code,  |  «&,  snbsec. 
4,  requiiinc  an  aotlon  for  an  injui;  to  real  prop- 
er^ to  be  bronght  in  the  county  in  which  the 
property  Is  situated. 

3.  The  owner  of  the  land  need  not  have  had 
aetaal  possession  to  entitle  him  to  maintain  such 
action. 

8.  One  who  is  made  tmatee  of  land  for  hit 
cblldreo,  with  the  right  to  hold  for  life,  or  to 
dispose  of  it  for  the  benefit  of  his  children  dur- 
ing life,  ••  he  shoold  see  fit,  may  waive  his  own 
interest,  and  sue  as  trustee  for  a  trespass. 

4.  After  ao  years'  acquiescence  in  an  execu- 
tion sale  tqrttae  Judgment  debtor,  the  purchaser's 
title  cannot  be  questioned  by  a  mere  trespasser, 
witbont  title,  on  tlie  ground  that  more  land  was 
•old  than  was  necessaiy  to  satisfy  the  debt. 

AppealfroiDclrcuit  court,  Logan  county. 

"To  be  officially  reported." 

Action  fur  damages  by  Qeorge  T.  Ed- 
wards and  others  against  Thomas  Meehan 
and  ftthers  for  cutting  and  removing  tim- 
ber. Judgment  for  plaintiffs,  and  defend- 
ants appeal.    Affirmed. 

Joba  a.  Rbea  and  Mutt  O'Doberty,  fur 
appellants.  W.  F.  Browder,  H.  G.  Petrle, 
and  E.  W.  Hiaea,  for  appellees. 

Pbtok,  J.  This  action  was  instituted 
in  the  Logan  circuit  court  by  George  T. 
Edwardfl,  as  the  executor  of  the  will  of 
Hester  Edwards,  and  as  trustee  for  bis 
children,  against  the  appellants,  for  an  un- 
lawful entry  upon  a  tract  of  land  held  by 
him,  as  trustee,  under  the  will  of  Hester 
Edwards,  and  fur  an  Injury  to  the  realty 
by  cutting  and  removing  from  the  land 
large  quantities  of  timber,  tlie  value  of 
which  has  been  recovered  by  the  verdict 
and  Judgment  below.  The  land  lies  In  the 
county  of  Logan,  and  the  action,  as  orig- 
inally instituted,  was  also  against  Charles 
H.  Byan,  who  had  been  served  with 
process  In  that  county,  and  bis  co-defend- 
ants, who  are  the  sule  appellants  In  this 
court,  had  been  served  in  the  county  ol 
Jefferson.  The  record  shows  that,  by  the 
consent  of  the  parties,  the  action  was  dis- 
missed as  to  Ryan,  and,  as  he  was  the 
only  defendant  served  in  the  county.  It  is 
DOW  urged  the  circuit  court  of  Logan  had 
DO  Jurisdiction  of  the  persons  of  the  de- 
fendants serted  In  the  county  of  Jefferson. 
While  it  may  be  Inferred  that  the  order  dis- 
missing the  case  by  consent  as  to  Ryan, 
with  leave  to  defendants  to  die  an  answer, 
was  a  waiver  as  to  the  Jnrlsdictlun,  we 
see  no  reason  why  the  action  was  not  lo. 
cal  In  Its  character,  because  the  recovery 
was  sought  for  an  Injury  to  the  realty  by 
catting  and  removing  from  it  valuable 


timber.  Subsection  4,  S  62,  Civil  Code  re- 
quires that  an  action  for  an  Injury  to  real 
property  shall  be  brought  in  the  county  in 
which  the  property.  Is  situated,  and  the 
removal  of  the  timber  standing  upon  the 
land  is  the  Injury  complained  of. 

It  Is  insisted  by  counsel  for  the  appel- 
lants that,  to  maintain  trespass  for  an 
unlawful  entry,  the  plalntlR  should  have 
alleged  an  actual  possession  of  the  land 
upon  which  the  eutry  was  made,  and, 
while  this  doctrine  has  been  changed  by 
statute,  It  Is  a  familiar  rule  of  the  com- 
mon law  that,  in  trespass  for  breaidng 
the  close,  the  plain  tiff  must  allege  posses- 
sion. Hupposo,  however,  the  plaintiff  Is 
not  In  the  actual  possession,  but  the  in- 
jury to  the  realty  is  such  as  to  greatly  less- 
en its  value  by  cutting  and  removing  the 
timber  or  buildings,  can  It  be  said  that 
the  trustee  for  those  entitled  to  the  im- 
mediate possession  or  those  entitled  in  re- 
mainder has  no  remedy  again&t  the 
wrong-doer?  This  land  was  in  a  wild 
state,  and  more  valuable  for  its  timber 
tiian  the  actual  soil  upon  which  the  tim- 
ber stood.  The  appellants  claim  a  right 
of  entry  under  a  contract  with  George  Ed- 
wards, who  held  the  title  in  trust  for  bis 
children,  and  also  the  right  to  cut  and  re- 
move the  timber  under  the  same  contract. 
Now.  those  invested  with  the  legal  title 
have  the  right  to  sue  and  recover  for  an 
Injury  to  this  realty  by  reason  ol  the  re- 
moval from  the  land  of  anytbinK  forming 
a  part  of  It  that  lessens  its  value  without 
the  license  or  consent  of  the  owner.  It  is 
argued  the  cutting  and  removing  of  tim- 
ber is  not  such  an  injury  to  the  realty  as 
makes  the  action  local,  and  the  recovery 
seems  to  have  been  confined  by  the  in- 
structions to  the  value  of  the  timber  cut 
and  removed.  We  do  not  understand  it 
as  necessary  to  show  a  forcible  or  wrong- 
ful entry  on  the  land,  disturbing  the  pos- 
session, before  a  recovery  can  be  bad.  The 
Code  makes  the  action  local  for  an  injury 
to  real  property,  and  It  is  not  necessary 
to  make  such  averments  as  were  required 
at  common  law  for  breaking  the  close,  to 
create  a  cause  of  action.  If  a  wrongful 
or  tortious  entry  is  alleged,  and  a  failure 
to  establish  It,  still,  if  the  realty  has  been 
damaged  by  a  wrongful  removal  of  the 
timber.  It  gives  a  cause  of  action  to  the 
owner.  The  rightful  owner  may  make  the 
tenant  liable  in  such  a  case,  although 
the  entry  was  lawful,  and  why  not  make 
a  trespasser  liable  who  injures  the  realty 
by  cutting  and  removing  the  timber  from 
it  for  his  own  use?  It  is  not  the  posses- 
sion that  has  been  molested  by  the  In- 
truder, but  the  timber  that  has  been  de- 
stroyed, Injuring  the  value  of  the  realty, 
and  of  this  the  rightful  owner  complaloH. 
It  Is  alleged  the  defendants  committed  di- 
vers trespasses  upon  said  land,  and  great 
damage  thereto  by  cutting  down,  hauling 
away,  and  appropriating  to  tlielr  own 
use  valuable  timber,  (describing  it,)  of  the 
value  of  f3,U0O;  that  they  also  injured 
the  property  by  the  destruction  of  the 
small  timber,  etc.  It  may  lie  urged  the 
court  below  erred  in  Instructing  the 
jury  to  find  the  value  of  the  timber,  and 
not  the  diminished  value  of  the  land  by 
the  removal  of  the  timber.   There  were  no 
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oxeeptlonB  to  th«  Imtrnctlone,  aad,  be> 
fides,  we  are  not  dlapoMed  to  at1]adRe 
that  the  value  ot  the  timber  aa  it  stood 
upon  the  land  was  not  a  Jaat  criterion  of 
recorerv.  In  the  ease  of  Walden  v.  Conn, 
84  Ky.  312,  1  S.  W.  Rep.  587.  It  was  held 
that  for  the  injury  tn  the  possession  the 
remedy  was  with  the  tenant,  and  not  the 
real  owner,  bat,  where  the  Injury  was 
aoeb  as  to  affect  the  reTtimion,  the  owner 
can  sue ;  nor  is  tliere  any  reason  for  re- 
quiring an  actnal  possession  by  the  real 
owner  to  recover  for  a  permanent  Injury 
to  the  land,  such  as  a  destruction  of  tb« 
timber  or  buildings  on  the  premises.  No 
damages  were  recovered  for  the  wrongful 
entry,  the  recovery  being  condned  alone 
to  the  value  ut  the  timber. 

It  la  further  contended  the  appellees 
have  MO  title  to  the  land  in  controversy, 
and  also  Innisted  that  the  appellants  pur- 
chased the  timber,  and  had  the  rl^ht  to 
remove  it.  Tbo  controversy  originates 
from  this  alleged  contract.  It  appears 
that  the  appellee  George  T.  Rd  wards 
owned  in  bis  own  right  a  tract  of  2%HcreH 
of  laud  In  the  county  of  Logan,  and  by  a 
contract  with  the  appellants  sold  them 
all  the  timber  upon  it,  with  the  right  to 
enter  and  remove  it.  The  metes  and 
bounds  of  the  land  were  set  forth  In  the 
writing,  and  the  tract  described  as  sup- 
posed to  contain  from  two  to  three  hun- 
dred acres.  Another  tract  of  land  Hdjuln- 
ing  this  tract  owned  by  Edwards  in  his 
individual  right  was  held  and  owned  by 
him  as  trustee  for  his  children  under  the 
will  of  Hester  Edwards,  by  which  the 
trust  was  created  with  the  right  of  the 
trustee  to  bold  for  life,  or  to  make  such 
disposition  of  it  for  the  benefit  of  his  chil- 
dren during  life  as  he  saw  proper.  It  Is 
this  tract  of  land  from  which  the  timber 
was  taken,  and  for  which  injury  the  ac- 
tion was  brought.  The  children  of  Ed- 
wards are  made  parties  plaintiffs,  except 
those  who  had  parted  with  the  title  to 
the  other  beneficiaries.  8oroA  question  la 
made  an  to  the  right  of  fidwardu  to  sne 
as  truHtee,  as  he  bad  a  life-estate.  He  was 
invested  with  the  legal  title  by  the  will  of 
Hester  Edwards,  and  could  maintain  the 
action  without  uniting  the  beneficiaries, 
and,  if  he  Haw  proper  to  surrender  his  in- 
terest by  suing  In  his  fiducial  capacity,  it 
is  hiB  loss,  and  not  that  ot  the  appellant. 
The  recovery  here  is  a  bar  to  another  ac- 
tion tnr  the  same  wrong.  Edwards  bad 
never  been  actually  upon  the  land,  and 
knew  nothing  of  its  condition,  except  from 
the  information  of  others.  When  the  con- 
tract was  made  with  tbe  appellants,  he 
established  his  title  as  well  as  boundary, 
and  with  tbe  boundary  tn  their  possession 
the  appellants  went  upon  the  land,  not 
only  on  the  tract  of  land  upon  which  they 
had  the  right  to  enter,  but  on  tbe  land 
held  by  Kd  wards  as  trustee.  The  appel- 
lants say  and  establish  the  fact  by  their 
testimony  that  one  Baugh,  being  the 
agent  of  Edwards,  and  living  near  the 
land,  was  directed  In  writing  by  Edwards 
to  show  the  appellants  the  land,  and  Its 
boundary,  about  which  they  had  con- 
tracted. That  they  delivered  the  letter  of 
Edwards  to  Baugh,  and  he  showed  them 
the  boundary  that  embraced  both  tracts 


as  th«  boundary  of  tbe  partlcniar  tract 
about  which  tbe  contract  was  made,  and 
being  misled  in  this  way,  and  regarding 
the  land  as  embraced  by  tbe  agreement, 
entered  and  cut  the  timber.  Baugh,  who 
Is  a  disinterested  party,  says  that  no  let- 
ter was  delivered  to  him  from  Edwards, 
or  any  writing  eTldendng  tbe  contract; 
that  he  proposed  to  give  them  his  knowl- 
edge on  the  subject,  but  ti>cy  said  all  th«y 
wanted  to  know  was  where  the  Edward» 
land  was  located;  that  he  knew  both 
tracts.  The  boundaries  of  each  were 
plainly  marked,  as  well  as  the  division 
line.  Edwards  says  that  Baugh  was  not 
his  agent,  or  authorised  to  act  for  him. 
This  was  all.  however,  a  question  of  fact, 
and  the  Jury,  believing  Baugh,  must  nec- 
essarily have  determined  that  the  appel- 
lants had  no  right  to  cut  and  remove  the 
timber  on  the  trust  land.  The  appellants 
went  upon  each  tract  under  the  claim  or 
title  of  Edwards,  and  their  principal  de- 
fense is  that  they  were  induced  by  Ed- 
wards and  his  agent,  Baugh.  to  bellevo 
they  had  the  right  to  cat  tlmlier  on  both 
tracts.  This  fact  is  contradicted  by  both 
Edwards  and  Baugb,  and.  In  fact,  the  lat- 
ter swears  be  told  the  appellants  there 
were  dividing  lines  on  this  land,  and 
wanted  to  know  how  much  was  purchased 
by  them.  The  evidence  being  conflicting, 
we  have  no  right  to  disturb  it  on  that 
ground,  nor  can  we  say  that  there  was  a 
preponderance  of  testimony  in  favor  of 
tbe  appellants  as  to  their  right  of  entry. 

The  title  of  the  appellees  is  questioned 
for  this  reason :  This  land.  Including  both 
tracts,  hud  once  belonged  to  Alfred  Uraith. 
and  wpa  levied  on  and  sold  under  an  execu- 
tion by  tbe  sheriff  of  Logan  county  to  Hes- 
ter Edwards,  from  whom  these  appellees 
derive  title.  The  title  is  exhibited  by  tho 
appelleoB  down  to  the  Judgment  under 
which  Hester  Edwards  Ijecame  thei>wner. 
The  sale  under  the  execution  was  made  T2 
years  before  this  action  was  Instituted, 
and  the  claim  now  is  that  more  land  was 
sold  than  was  necessary  to  satisfy  tbe 
debt.  There  Is  annexed  to  the  sheriff's  re- 
turn a  direction  in  writing  by  Smith,  tbe 
owner,  dated  in  1805.  authorising  the  sher- 
iff to  sell  the  whole  tract,  and  pay  to  him 
(Smith)  the  residue.  If  any, aftersatlslying 
the  execution.  Tbe  sale  was  made,  and  a 
deed  executed  to  the  pnrchaser,  and  this 
sale  acquiesced  in  tor  more  than  20  years. 
While  it  has  l>e«n  repeatedly  held  that  the 
purchaser  can  treat  the  sale  as  void  where 
more  land  is  sold  than  necesaary  to  pay 
the  debt,  It  may  nevertbdees  be  confirmed 
by  the  execution  debtor.  His  acquies- 
cence may  amount  to  a  confirmation, 
where  a  lees  time  expires  than  20  years 
from  tbe  date  of  the  sale;  and  under  the 
circumstances  of  this  ease,  with  no  motion 
ever  having  been  made  to  quash  the  sale, 
it  was  proper,  we  think,  to  permit  tbe 
whole  return  of  tbe  sheriff  to  go  to  the 
Jury,  although  the  signature  of  Smith  to 
the  order  directing  the  sale  was  not 
proven.  Daniel  v.  McHenry,  4  Bush,  281. 
The  long  acquivsceuee  In  the  sale  was  snf- 
flcient  to  make  it  valid.  The  Judgment 
upon  which  execution  Issued  and  eiitei^d 
as  an  original  Judgment  was  evidently 
made  to  correct  a  clerical  misprision,  and. 
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If  not.  It  appeara  that  the  defendant  e»- 
tered  hte  appearance,  the  record  bo  recit- 
ing. Vte  see  nutliing  In  this  record  au- 
thorising a  rererBal.  The  teBtlmony  aua- 
taUiH  the  verdict  below,  and  no  incom- 
petent testimony  was  permitted  to  ro  to 
tbejvryta  any  manner  prejudicial  to  the 
defence;  nor  does  the  fact  that  the  land 
sold  contains,  by  actaal  sarrey.  17&  acres, 
inralldate  theaale.  The  entire  tract  was 
sold,  and  now,  after  the  lapsA  of  20  years, 
it  Is  too  late  to  raise  these  queetlunB,  and 
partlcnlarly  by  one  who  is  a  mere  tres- 
passer without  title.    Judgment  atfirmed. 


Brown's  Adm'r  v.  Brown  et  hL 
{Court  of  Appealt  of  Kmtucku.    Feb.  18, 1898.) 

WlUJ— COXSTBOCTION— BSTATB. 

A  testator  provided  that  "all  the  interest 
my  son  D.  may  have  la  my  estate  I  will  and  be- 
queath to  him  in  trust  for  the  use  and  benefit  of 
his  wife  and  bodily  heirs;  he  to  ezecDte  no  bond 
as  sacta  trustee,  and  to  have  a  life-estate  In  same." 
Held,  that  a  suoseqoent  olanae  Id  the  will  which 
provided  for  testator's  wife,  and  then  directed 
the  balance  of  his  estate  to  be  equally  divided 
between  ail  his  children,  was  intended  to  be 
construed  with  and  qualiSuii  by  the  condition 
contained  in  the  former  clause.  In  such  case  the 
apparent  InconsisteDcvlMtween  defendant's  hold- 
ing land  in  trust  for  his  wife  and  bodily  heirs, 
and  bis  havingr  a  Ufe-eatate  In  tbe  same,  will  be 
reconciled  by  interpretinc  tite  life-estate  men- 
tioned to  mean  simply  a  right  to  reside  with  his 
wife  and  children  on  tbe  land,  and  with  them  to 
derive  support  therefrom. 

Appeal  from  eircnit  court,  Hardin  coun- 
ty. 

"Not  to  be  offlcially  reported. 

Action  by  W.  D.  Brown,  as  adminis- 
trator of  Catherine  Brown,  against  D.  M. 
Brown  and  others,  to  sobject  certain  land 
to  the  BatisfactioD  of  ajadxment  aiarMlnst 
defendant  Brown.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

Jjimes  UoHtffomery,  for  appellant.  S. 
H.  Bvab  and  J.  D.  Irwin,  fur  apiiellees. 

Lewis.  J.  Whether  appellfe  D.  M. 
Brown  baa  an  estate  or  an  interest  in  the 
land  In  question  that  «an  be  subjected  to 
satisfy  the  Judgment  of  tbe  appellant,  W. 
D.  Brown,  administrator,  against  him, 
depends  upon  coastrnction  of  the  follow- 
ing clause  of  the  will  of  his  father,  T.C. 
Brown:  " All  the  interest  my  son  D.  M. 
Brown  may  have  in  my  estate,  I  will  and 
bequeath  to  him  in  trust  lor  the  use  and 
benefit  of  his  wife  and  bis  bodily  heirs;  be 
to  execute  no  bond  as  such  trustee,  and 
to  here  a  life-estate  in  same. "  In  a  subse- 
quent part  of  bis  will  the  testator,  after 
referring  to  a  contract  between  biraself 
and  wife  by  which  she  is  to  take  a  child's 
part,  and  to  have  all  property  belonging 
to  her  at  time  of  their  marriage,  usee  this 
language:  "And  the  balance  of  my  estate 
to  be  equally  divided  between  ail  my  chil- 
dren."  But  manifestly  that  provinion 
was  intended  to  be  construed  in  c<innec- 
tlon  with,  and  qnaiifted  by,  the  condition 
contained  in  the  clause  first  quoted. 
There  Is,  however,  an  apparent  inconsist- 
ency between  his  holding  the  land  in 
trust  for  his  wife  and  bodily  heirs,  and 
having  himself  a  life-estate  In  same.  But 
It  la  not  a  reasonable  supposition  that 


tbe  testator  intended,  even  If  it  was  prae- 
ticnl>ie,  lor  him,  while  living,  to  hold  tbe 
land  in  trust  for  tbe  use  and  benefit  of  his 
wife  and  children,  and  for  the  same  period 
have  individually  an  estate  In  it,  subject 
to  be  uaed  or  disposed  of  at  bis  will.  The 
way  to  rerunriie  the  two  dauses  is  to  in- 
terpret tbe  life-estate  mentioned  as  sim- 
ply as  a  right  to  reside  with  bis  wife  and 
children  on  the  land,  and.  In  conjunction 
with  them,  derive  a  support  therefrom, 
which,  not  being  tangible,  can  be  neitlier 
sold  and  transferred  by  hlra,  nor  made 
subject  to  execution  or  other  process  of 
court  to  pay  his  debts.  Judgment  at- 
firmed. 


Smith  v.  CRnTCHSR. 

(Court  cf  Appeals  cf  f  entudcy.    Feb.  U,  1892. ) 

Inoortobation  or  Citt — Vauoitt  or  Am— 

iCLECTIOKS. 

1.  Where  ao  act  incorpomtlnit  a  city  appears 
to  have  been  passed  by  tbe  legislature,  and  ap- 
proved, it  must  be  treated  as  valid  and  efFectual 
for  the  purposes  of  its  enactment;  and  it  makes 
no  difference  how  the  passage  of  the  act  was  in- 
daced,  or  that  it  contained  no  provision  requir- 
ing a  ratification  by  tSe  people  or  trastees  of 
the  town. 

8.  The  complaint,  in  an  action  to  restrain  de- 
fendant from  performing  tbe  duties  of  a  munici- 
pal office,  alleged  tbat  the  city  election  was  held 
withoui  proper  notice;  but  it  admitted  that  it 
was  held  on  the  day  fixed  by  the  act  of  incor- 
poration, tbat  defendant  had  the  qualifications 
prescribed  in  the  city  charter,  and  that  he  re- 
ceived the  votes  of  the  legal  voters  of  the  city. 
Held,  that  defendant  was  entitled  to  tbe  office, 
althoufib  the  manner  of  holding  the  election  may 
have  been  informal. 

Appeal  from  court  of  common  pleas.  Bell 
county. 

"To  be  ofliclally  reported. " 

Action  by  A.  B.  Smith  against  Z.  U. 
Crntcber  to  restrain  defendant  from  act- 
ing as  police  Judge.  From  a  Judgmentdis- 
missing  tbe  action  plaintiff  appeals.  Af- 
firmed. 

J.  L.  Scott,  for  appellant. 

Lkwis,  J.  At  an  election  held  May  3, 
189U,  in  purBuance  of  the  charter  of  the 
town  of  Pioevllle  approved  in  1878,  and  of 
an  amendment  thereto  enacted  tn  1888, 
appellant,  being  a  candidate  for  office  of 
police  Judge  of  said  town,  received , a  ma- 
jority of  votes  cast,  and  thereafter  received 
a  commission,  and  qualified  as  such.  But 
April  16, 1890,  an  "Act  tn  Incorporate  the 
city  of  Plneville,  In  Bell  county,"  was 
pasHed  and  approved,  by  which  an  elec- 
tion for  office  uf  police  judge  was  provided 
to  be  held  May  13,  1880.  which  waa  held. 
and  appellee  was  elected  to  that  office; 
and  thereafter  appellant  instituted  this 
action,  and  obtained  an  inJnncClon  re- 
straining appellee  from  acting  as  such 
police  Judge  In  performance  of  the  duties 
which  he.  having  qualified,  had  com- 
menced. But  the  loJuDctioo  having  upon 
final  hearing  been  dissolved,  and  Judg- 
ment rendered  dlsmlnsing  the  action,  this 
appeal  ia  prosecuted.  Is'o  evidence  was 
heard  or  anawer  filed,  and  the  single  ques' 
ttoD  Is  whether  the  facts  stated  in  the  pe- 
ti tlon,  that  are  to  be  taken  as  true,  are 
sufficient  to  constitute  any  canae  of  ac- 
tion.   There   can   be  no  question  of  tbe 

Digitized  by  VjOOQ  IC 


522 


SOUTHWESTERN  BEPOHTEB,  Vol.  18. 


(Ky. 


power  of  tbe  leelslatnre  to  paas  the  act  in- 
;orporatlngr  the  "city  of  Pluevllle, "  which 
was  Intended  and  had  the  effect  tw  repeal 
the  exlHtlDK  charter  ut  tbe  "  town  of  Ptne- 
vnie,"und  to  reflate  municipal  affatra, 
InclodlnK  the  qualification  and  election  of 
offlcera,  without  regard  to  the  prerloas 
town  charter.  No  qneatlon  1b  made  In  the 
petition  of  the  qaallflcations  of  app«>)lee 
for  the  office,  of  the  election  having  been 
held  on  tbe  day  fixed  in  the  act  of  April, 
1890,  nor  of  his  having  received  a  majority 
of  the  votes  cast  at  that  nlection. 

It  does  not  make  any  difference  wbetber 
there  was  or  not,  as  alleged,  a  conspiracy 
on  the  part  of  speculators  to  Induce  the 
legislature  to  pass  the  act  of  April,  1890, 
nor  was  It  necessary  to  the  validity  of 
that  act  for  It  to  have  been  approved  or 
ratlfl«d  by  appellant,  the  town  of  Plne- 
vllle,  or  the  trustees  thereof ,  in  the  absence 
of  a  provision  requiring  It  to  be  submitted 
to  tbe  people  or  trustees  of  tbe  town  for 
ratification  or  approval;  for,  as  the  stat- 
ute appears  to  bare  been  passed  by  tbe 
legislature,  and  approved,  it  must  be 
treated  as  valid  and  effectual  for  all  tbe 
purposes  of  its  ennirtment. 

It  is,  in  a  general  way.  alleged  in  the  pe- 
tition that  an  unlawful  mob  or  con- 
spiracy was  formed  between  appellee,  the 
city  of  Plneville,  and  a  large  number  of 
persons,  for  the  purpose  of  seizing  control 
of  municipal  affairs  of  Plneville,  without 
authority  of  law,  and  that  the  election  of 
May  13th  was  held  without  previous  no- 
tice. But  If,  as  is  admitted  In  appellant's 
petition,  the  election  was  held  on  the  day 
fixed  by  the  act  of  April,  1890,  appellee 
was  a  cttlsen  of  Plneville,  had  the  qualifl- 
catloDR  prescribed  by  the  city  charter,  and 
was  voted  for  by  the  legal  voters  of  the 
city,  be  Is  entitled  to  the  office,  although 
the  manner  of  holding  the  election  may 
have  been  informal;  and  consequently  the 
action  was  properly  dli^mlssed.  Judg- 
ment afilrmed. 


Miller  et  al.  t.  Johnson  et  al. 
(Court  of  AftpeaZs  of  Kmtuohy.    Feb.  16, 1893.) 

CONgTITDTIOK— ABOFHOH— VAXIDITT— ALTBBA- 
TIOH. 

1.  Under  the  constitution  of  1849,  which  an- 
tborized  the  leglslatore  to  call  a  constitutional 
convention,  but  contained  no  authority  for  the 
Bubmission  of  the  work  of  such  oonventlon  to  a 
vote  of  the  people,  tbe  legislatvure  passed  an  act 
calling  a  convention,  and  providing  that,  before 
any  form  of  constitution  should  become  operative, 
it  should  be  submitted  to  popular  vote,  and  rati- 
fied by  a  majority  voting.  The  convention  duly 
assembled,  and  drafted  a  conatituticxi,  which 
was  submitted  to  the  voters  of  the  state,  who 
approved  it  by  a  large  ma]ority,  after  which  the 
convention  made  numerous  changes  in  the  in- 
strument, and  then  promulgated  it  as  tbe  con- 
stitution of  the  state,  September  28,  1891.  Ever 
since  its  promulgation,  it  has  been  nicognized  by 
both  the  executive  and  legislative  branches  of 
the  government  as  tbe  organic  law  of  the  state. 
Held,  that  the  political  power  of  the  state  hav- 
ing recognized  such  constitution,  and  important 
rights  haying  accrued  thereunder,  it  is  the  duty 
of  the  court  to  regard  it   as  a  valid  constication. 

2.  If  the  convention  exceeded  its  authority 
in  changing  tbe  constitution  after  having  sub- 
mitted it  to  a  vote  of  the  people,  the  remedy  is  by 
an  amendment,  as  provided  by  its  terms,  the  au- 


thority for  which  Is  In  the  people  as  a  body  pol- 
itic, and  it  is  not  a  question  fortheoonrts.  Bbv- 
NSTT,  J.,  dissentinir. 

Appeal  from  circuit  conrt,  Franklin 
county. 

"  To  be  officially  reported. " 

Action  by  H.  F.  Miller  and  others,  voten 
and  tax-payers,  against  E.  P.  Johnson 
and  another,  the  public  printer,  and  tbe 
secretary  of  state,  to  enjoin  the  one  from 
printing  the  instrument  promulgated  by 
the  constitutional  convention,  and  to  en- 
Join  the  other  from  preserving  it  among 
tbe  state  archives  as  tbeconstitatloa,  and 
also  asking  that  it  be  declared  aparious 
and  invalid.  Judgment  for  defendants. 
Plain tifh9  appeal.    Affirmed. 

Walter  Era  as  and  Cbae.  O.  RIebie,  for 
appellants.  Knott  &  Edella,  Wm.  J.  Heu- 
drick,  and  R'.  Reid  Rngera,  for  appellees. 

Holt,  C.  J.  Tbe  question  presented  Is 
a  grave  and  exceedingly  important  one. 
It  reaches  to  the  very  foundation  of  con- 
stitutional government.  Little  aid  in  ar- 
riving at  a  correct  solntiou  of  It  is  fur- 
nished by  precedent.  Little  If,  indeed,  any 
authority  of  direct  bearing  can  be  found. 
Under  tbe  provisions  of  tbe  constitation 
of  1849,  steps  were  taken  to  form  a  new 
one.  We  mustasBiirae.ln  vlewof  what  has 
taken  place,  that  they  were  legal.  As  the 
result  the  legislature  passed  the  act  of 
May  3,  1890,  providing  for  the  calling  of  a 
convention  for  such  purpose,  and  tlie  elec- 
tion of  delegates.  It  provided  that,  before 
any  form  of  const! tntion  made  by  tbera 
should  become  operative, it  should  be  sub- 
mitted to  the  voters  of  the  state,  and  rati- 
fied by  a  majority  of  those  voting.  The 
constitution  then  in  force  authorised  tbe 
legislature,  the  preliminary  steps  haviug 
been  taken,  to  call  a  convention  for  **  the 
purpose '  of  readoptlng,  amending,  or 
changing"  it,  but  contains  no  provision 
giving  the  legislature  tbe  power  to  require 
a  submission  of  its  work  to  a  vote  of  the 
people.  The  convention  met  in  Septem- 
ber, 1890.  and  having  in  April,  1891.  com- 
pleted a  draft  of  a  constitution,  it  by  ordi- 
nance submitted  it  to  a  popular  vote,  and 
then  adjourned  until  Septemberfollowing. 
During  the  recess  the  work  was  approved 
by  a  majority  of  nearly  14(1,000:  tbe  total 
vote  cast  being  288,.?6U.  When  the  conven- 
tion reassembled,  the  delegates,  moved  no 
doubt  by  patriotic  impulse,  made  numer- 
ous changes  In  the  Instrument,  some  of 
which  are  claimed  to  be  material,  while 
others  were  but  a  change  of  lanicnage  or 
the  correction  of  grammatical  errors; 
and,  as  thus  amended,  it  was  promulgat- 
ed by  tbe  convention  on  September^  1891, 
as  the  constitution  of  the  state. 

The  appellants,  who  are  voters  and  tax- 
payers, suing  for  themselves,  and,  per  an 
order  of  court,  for  all  others  uufted  with 
them  In  Interest,  as  provided  by  uor  Code 
of  Practice,  shortly  thereafter  brought 
this  action  against  tbe  public  printer  and 
the  secretary  of  state,  to  enjoin  the  one 
from  printing  at  the  public  expense  the  in- 
strument so  promulgated,  and  tbe  other 
from  preserving  It  In  the  state  archives  as 
the  constitution  of  the  state,  and  also 
BRklng  that  it  be  adjudged  not  to  be  such, 
but  spurious  and  Invalid.    This  Is  asked 
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upon  the  ground  that  the  inatrument 
promulgated  by  the  convention  Is  not  the 
one  adopted  by  tbe  vote  of  the  people, 
owing  tu  the  changes  Bubseqoently  made 
In  It.  It  la  urged  upon  tbe  part  of  the  ap- 
pelleea  that  the  appellanta' suit  la  based 
upon  a  speuulntive  Idea  of  injury,  and  that 
no  Bucb  Hpecial,  particular,  and  eubatan- 
tial  damage  la  Impending  to  them  aa  to 
authorise  it;  also,  that  the  action  does 
not  lln  against  tbe  appelleea,  because  the 
printing  or  preservation  ot  the  inatrument 
wHl  not  add  to  or  detract  from  Ita  validi- 
ty. We  waive  theconalderatlon  of  these 
objectlona,  becanae,  even  if  entitled  tu  it, 
ttae  importance  of  tbla  controversy  to  the 
state  requires  a  decialon  upon  the  merits. 

It  is  conceded  by  all  that  the  people  are 
tbe  source  of  all  governmental  power; 
and,  as  tbe  stream  cannot  rise  above  its 
«ource,  so  there  is  no  power  above  them. 
JSoveretgnty  resides  with  them,  and  they 
are  the  supreme  law-making  power.  In- 
deed, It  has  been  declared  in  each  of  the 
«everal  conatltntions  of  this  state  that 
"all  power  is  Inherent  in  the  people;"  and 
this  Is  true,  from  tbe  very  nature  of  our 
government.  It  is  contended  by  some, 
bowever,  that  inasmuch  as  the  then  exist- 
ing constitution  provided  for  the  calling 
of  a  convention  by  the  legislature,  with- 
out giving  tbelatter  tbe  power  to  direct  a 
snbmiaslun  to  a  rote  of  the  people  of  the 
proposed  new  one,  and  gave  tbe  power  to 
the  convention  to  make  one,  therefore  it 
was  not  necessary  to  its  validity  to  sub- 
mit it  to  a  popular  vote,  and  that  in  at- 
tempting to  require  this  the  legislature  ex- 
ceeded its  power.  In  other  words,  that 
the  convention  had  plenary  power  in  the 
matter,  not  because  of  ultimate  sovereign- 
ty, but  because  tbe  constitution  gave  it; 
that  It  submitted  its  work  to  the  people 
merely  to  know  if  It  pleased  them :  and 
that  the  legislature  could  no  mure  ccmtrol 
them  in  this  matter  than  it  could  In  the 
framing  of  the  instrument.  Others  con- 
tend that  a  ratification  by  a  popular  vote 
Is  necessary  in  all  cases;  that  tbe  attempt- 
ed ilmltation  upon  the  power  of  the  con- 
vention by  the  legislature  was  valid,  and, 
«ven  if  not,  yet,  as  delegates  were  elected 
onder  the  statute,  and  with  the  under- 
standing,  probably,  upou  tbe  part  of  tbe 
people,  that  tbey  were  to  pass  upon  the 
work,  and  as  the  convention  actually  anb- 
mltted  It  to  them,  that  the  determination 
by  the  principal  waa  final,  and  terminated 
tbe  power  of  the  agent.  Each  of  these  va- 
rious views  Is  supported  by  more  or  less 
authority:  but  we  need  not  determine 
'Which  of  them  is.  In  our  opinion,  correct, 
because  another  queatSou,  properly  In  ad- 
vance, prexenta  Itself. 

If  a  set  of  men,  not  selected  by  the  peo- 
ple according  to  the  forma  of  law,  were 
to  formulate  an  instrument  and  declare  It 
tbe  constitution.  It  would  undoubtedly  be 
the  duty  of  the  courts  to  declare  its  work 
a  nnlllty.  This  would  be  revolution,  and 
this  tbe  courts  of  the  existing  government 
must  resist  until  they  are  overturned  by 
power,  and  a  new  government  estab- 
lished. Tbe  convention,  however,  was 
tbe  olTapring  of  law.  The  instrument 
'wbleb  we  are  asked  to  declare  invalid  as 
a  constitntlon  has  been  made  and  pro- 


mulgated according  to  tbe  forms  of  law. 
It  Is  a  matter  of  current  history  that 
both  the  executive  and  legislative  branches 
of  tbe  government  have  rerugnized  its 
validity  as  a  constitution,  and  are  now 
dally  doing  so.  Is  the  question,  therefore, 
one  of  a  judicial  character?  Does  its  de- 
termination fall  within  the  organic  power 
of  a  court?  It  is  our  undoubted  duty,  U 
a  statute  be  unconstitutional,  to  so  de- 
clare it;  also,  if  a  provision  of  the  state 
constitution  be  in  conflict  with  the  federal 
constitntlon,  to  hold  the  former  invalid. 
But  this  Is  a  very  different  case.  It  may 
be  aaid,  bowever,  that,  for  every  viola- 
tion of  or  non-compliance  with  the  law, 
there  should  be  a  remedy  in  the  courts. 
This  la  not,  however,  alwaya  tbe  caae. 
For  Instance,  the  power  of  a  court  as  to 
tue  acts  (if  other  departments  of  the  gov- 
ernment la  not  an  absoluteone,  but  merely 
to  determine  whether  they  have  kept  with- 
in constitutional  limits.  It  is  a  duty, 
rather  than  a  power.  Tbe  judiciary  can- 
not compel  a  co-equal  department  to  per- 
form a  duty.  It,  Is  responsible  to  the  peo- 
ple; but  If  it  does  act,  then,  when  the 
question  is  properly  presented,  it  is  tbe 
duty  of  the  court  to  say  whether  it  bus 
conformed  to  the  organic  law.  While  the 
Judiciary  should  protect  tbe  rights  of  the 
people  with  great  care  and  Jealousy,  be- 
cause this  Is  Its  duty,  and  also  because,  in 
times  of  great  popular  excitement,  it  Is 
usually  their  last  resort,  yet  It  should  at 
the  same  time  be  careful  not  to  overstep 
tbe  proper  bounds  of  its  power,  as  being 
perhaps  equally  dangerous;  and  especially 
where  such  momentous  results  might  fol- 
low as  would  be  likely  in  this  Instance,  if 
the  power  of  the  judiciary  permitted,  and 
its  duty  required,  the  overthrow  of  the 
work  of  the  convention. 

After  the  AmerU-au  Revolntion  the  state 
of  Kbude  Island  retained  its  colonial  char- 
ter as  ita  conatitution,  and  no  law  exlated 
providing  for  the  making  of  a  new  one. 
In  1.S41  public  meetinKS  were  held,  result- 
ing in  the  election  of  a  convention  to  form 
a  new  one, — it  to  be  submitted  to  a  popu- 
lar vote.  Tbe  convention  framed  one, 
submitted  It  to  a  vote,  and  declared  It 
adopted.  Elections  were  held  tor  state 
officers,  who  proceeded  to  organize  a  new 
government.  The  charter  government 
did  not  acquiesce  in  these  proceedings, 
and  finally  declared  the  state  under  mar- 
tial law.  It  called  another  convention, 
which  in  1848  formed  a  new  constitution. 
Whether  the  charter  government,  or  the 
one  established  by  tbe  voluntary  conven- 
tion, was  tbe  legitimate  one,  was  uni- 
formly held  by  tbe  courts  of  tbe  state  not 
to  be  a  judicial,  but  a  political,  question : 
and,  the  political  department  having  rec- 
ognized the  one,  itwaa  held  to  be  theduty 
of  tbe  judiciary  to  follow  ita  decision. 
The  Bupreme  court  of  the  United  States, 
in  Luther  v.  Borden.  7  How.  1,  while  not 
expressly  deciding  the  principle,  as  it  held 
the  federal  court  was  bound  by  the  decis- 
ion of  the  state  court, yet  in  tbe  argument 
approves  It,  and  In  aubstance  says  that 
where  tbe  political  department  has  decid- 
ed such  a  matter  the  judiciary  should 
abide  hy  it. 

Let  us  illustrate  the  diffl^ty  of  a^court 
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deriding  the  qnestion :  Suppose  this  court 
were  to  bold  tbat  the  convention,  when  It 
reaBsembled,  bud  no  power  to  make  any 
material  amendment,  and  that  snch  aM 
wete  made  are  void  by  reason  ot  tbe  peo- 
ple having  tberetulore  approved  the  in- 
Btrament.  Then,  next,  this  court  most 
determine  what  amendments  were  mate- 
rial ;  and  we  find  tbe  cuurt.  In  effect,  mak- 
ing a  constitatlun.  This  would  be  arro-. 
gating  sovereignty  to  itseU.  Perhaps  the 
members  of  the  court  might  dlHer  as  to 
what  amendments  are  material,  and  the 
result  would  be  confanlon  and  anarchy. 
One  Judge  might  nay  tbat  all  tbe  amend- 
ments, material  and  immaterial,  were 
void;  another,  that  the  convention  bad 
the  iiupHed  power  to  correct  palpable  er- 
rors; and  then  tbe  court  might  differ  as 
to  what  amendments  are  material.  It 
tbe  Instrument  as  ratified  by  tbe  people 
could  not  becorrected  or  altered  at  all,  or  if 
tbe  court  must  determine  what  changes 
were  material,  then  tbe  InBtrnment,  as 
passed  upon  by  the  people  or  as  tlxed  by 
the  court,  would  be  lacking  a  promulga- 
tion by  the  conventinn;  and,  If  Ibis  be 
essential,  then  the  question  would  arise, 
what  constitution  are  we  now  living  un- 
der, and  what  is  the  organic  law  of  the 
state?  A  suggestion  of  these  matters 
shows  what  endless  contusion  and  barm 
to  the  state  might  and  likely  would  arise. 
It,  through  error  of  opinion,  the  conven- 
tion exceeded  its  power,  and  tbe  people 
are  disHatisfied,  they  have  ample  remedy, 
without  the  ludlciury  being  asked  to  over- 
step tbe  proper  Ilialts  of  its  power.  The 
instrument  provides  tor  amendment  and 
change.  If  a  wrong  has  been  done,  it  can, 
and  the  proper  way  In  which  it  should,  be 
remedied.  Is  by  the  people  acting  as  a 
bodypolltlc.  It  is  not  a  question  whether 
merely  an  amendment  to  a  constitution, 
made  without  calling  a  convention,  has 
been  adopted, as  required  by  that  constitu- 
tion. It  it  provides  how  It  is  to  be 
done,  then,  unless  the  manner  be  followed, 
the  judiciary,  as  tbe  Interpreter  of  that 
coostitution,  will  declare  the  amendment 
Invalid.  Koehler  v.  Hill.  60  Iowa,  54S,  14 
N.  W.  Rep.  788,  and  15  N-  W.  Rep.  60»; 
State  v.  Tufly,  1»  Nev.  891,  12'  Pac.  Rep. 
835.  Bat  It  is  a  case  where  a  new  coustl- 
tution  has  been  formed  and  promulgated 
according  to  the  forms  of  law.  Ureat  In- 
terests have  already  arisen  under  it;  im- 
portant rights  exist  by  virtue  otit;  per- 
sons have  been  convicted  of  tbe  highest 
crimes  known  to  the  law,  according  to  its 
provisions;  the  political  power  ot  the 
government  has  In  many  ways  recognised 
It;  and,  under  such  circumstances,  it  Is 
our  duty  to  treat  and  regard  It  as  a  valid 
constitution,  and  now  the  organic  law  of 
our  comniunwealth. 

We  need  not  consider  the  validity  ot  tbe 
amendments  made  after  the  convention 
reassemtkled.  It  the  making  ot  them  was 
in  excess  ot  its  power,  yet,  as  the  entire 
instrument  has  been  recognized  as  valid 
Id  the  manner  suggested.  It  would  be 
equally  an  abuse  of  power  by  the  judicla. 
ry,  and  violative  of  the  rlKhts  of  the  peo- 
ple,—who  can  and  properly  sbouUi  remedy 
the  matter.  If  not  to  their  liking, — if  It 
were  to  declare  the  instrument  or  a  por- 


tion Invalid,  and  bring  confusfoo  and  an- 
archy upon  the  state.  The  Judgment  of 
tbe  lower  court  dismissing  the  action  1b 
aiBrnied. 

Be.nngtt,  J.,  {dieaentlag.)  The  ques- 
tion made  in  this  case  Is,  could  tbe  con- 
vention tbat  promulgated  the  present  con- 
stitution, on  the  occasion  of  its  reaeaem- 
bliog.  Id  last  September,  make  material 
amendments  to  orcbange  theconstltutlon 
tbat  the  people,  by  their  votes,  adopted 
In  August  preceding?  The  importance  of 
that  queetion  Justifies  me  in  writing  tbiti 
separate  opinion  upon  tbat  subject, — not 
tbat,  according  to  the  opinion  of  this 
court,  it  is  absolutely  essential,  but  as  tbe 
assumption  and  exercise  ot  tbe  power  by 
the  convention,  which  might  have  been 
exercised  by  29  members  of  that  honora- 
ble body,  (that  number  only,  being  a  ma- 
jority of  a  quorum,  consequently  could 
effect  the  changes  made,)  is  so  heavily  lad- 
en with  mischief  to  tbe  inherent  ai:d 
inalienable  rights  ot  the  people,  and  Is  so 
completely  the  exercise  ot  arbitrary  power 
that  overrides  and  defies  the  voice  of  the 
people,  I  do  not  wish  my  silence  to  be 
construed,  now  or  hereafter,  as  a  consent 
to  that  startling  proposition;  but  I  wish 
now  to  enter  upon  record,  there  to  remain 
as  long  as  republican  governuient  shall 
Inst,  my  solemn  protest  against  the  as- 
sumption of  such  power,  which,  carried 
to  Its  legitimate  results,  reflects  back  tbe 
harsh  gra ting  of  the  dungeon  door  and 
the  rattle  of  the  tyrant's  chains.  Did  tbe 
convention,  upon  Its  reassembling,  have 
the  extraordinary  power  to  materially 
change  or  abrogate  in  toto  the  constitu- 
tion which  the  people,  Just  a  few  weeks  be- 
foi-e,  bad  adopted  as  their  fundamental 
law  by  a  majority  of  138,000  votes,  and 
declare  their  own  production  to  be  tbe 
fundamental  law  of  the  state,  tor  the  gov- 
ernment of  their  masters?  1  say  the  con- 
vention had  no  such  power,  and  only  a 
tew  suggestions  will  suffice  to  show  the 
truth  of  my  assertion. 

The  fourth  section  of  the  bill  of  rights 
found  In  theconstltutlon  of  1849-50  is  the 
keystone  of  all  republics.  It  is :  "That  all 
power  is  Inherent  in  the  people,  and  all 
tree  governments  are  Founded  on  their  au- 
thority, nnd  Instituted  for  their  peace, 
safety,  and  happiness,  security,  pud  pro- 
tection of  property.  For  the  advance- 
ment of  these  ends,  they  have  the  inalien- 
able and  indefesBible  right  to  alter,  re- 
form, or  abolish  their  government,  as 
they  may  think  proper."  As  said,  the 
people  that  adopted  tbe  constitution  of 
1849-60  declare  that  all  power  was  inher- 
ent in  them,  and  that  the  constitution 
then  made  for  their  peace,  safety,  happi- 
ness, security,  and  protection  of  property 
was  founded  on  their  authority ;  that,  for 
the  advancement  of  these  ends,  they  had 
the  Inalienable  and  indefeasible  right  to 
alter,  reform,  or  abolish  their  government 
in  such  manner  as  tbey  thought  proner. 
It  has  never  been  donbted,  and  it  Is  cer- 
tainly true, that  repnhliuan  government  is 
founded  upon  the  direct  authority  of  the 
people,  and  that  they  alone  have  the  right 
to  alter,  reform,  or  abolish  it  In  such  man- 
ner as  they  may  prescribe.    It  is  these  f  nn- 

Digitized  by  VjOOQ  IC 


Ky.) 


MILLEB  «.  JOSLNSOK. 


525 


damentaJ  principles  that  diatlnguiah  re- 
publican Koverments  from  arbitrary  or 
munarchial  power.  It  Ib  also  true  that 
this  Inherent  power  In  the  people  means 
sovereign  power  wblcb  they  may  exercise 
In  any  manner  prescribed  by  themselves. 
Tlivy  may  prescribe  that  the  alterations, 
reformation,  or  abolition  of  their  gor- 
emment,  and  a  new  one  established  in  its 
stead,  may  be  effected  by  their  agents, 
having  absolute  authority  from  them.  In 
sach  cane  the  authority  would  be  that 
of  av  agency  with  unrestricted  or  unlim- 
ited powers.  Such  authority  the  people 
may  give  to  their  delegates  as  agents,  the 
same  as  a  private  IndlTldna)  ma^  confer 
upon  his  agent  unlimited  authority,  or 
the  people  may  effect  these  changes  by 
conferring  upon  their  agents — the  dele- 
gates— a  limited  authority  to  formulate 
changes  in  their  (undamental  law,  and 
submit  those  changes  to  them  for  their 
ratification  or  rejection.  It  seems  to  m« 
tbat  the  people  cannot  be  denied  this 
right  upon  natural  grounds,  apart  from 
tbe  constitutional  provision  quoted,  ex- 
cept by  their  consent  expressly  given,  in 
language  t}iat  admits  of  no  doubt.  Tltere 
must  be  no  uncertain  sound aboutit;  and, 
If  tbe  language  Is  susceptible  of  construc- 
tion. It  must  be  construed  in  favor  uf  tbe 
Inalienable  and  Inherent  right  of  tbe  pen. 
pie  to  found  their  free  govemmeo  t  by  their 
own  voices,  and  not  by  an  unlimited 
and  uncontrollable  agency.  It  isconceded 
by  ttie  distinguished  gentlemen.  Gov.  J. 
Proctor  Knott,  In  his  argument  before  the 
court  In  behalf  of  tbe  appellees, — and  bis 
position  In  his  printed  brief  means  sub- 
■tantially  the  same  thing, — that  these 
propositions  are  fundamental.  He  said. 
It  I  caught  him  correctly, — and  I  paid 
marked  attention  to  bis  speech,— In  an- 
swer to  the  question,  "Were  the  people 
or  the  delegates  sorereign?  Tbe  peo- 
ple were  sovereign,  of  course  Ques- 
tion. Were  the  delegates  the  agents  of 
tbe  people?  Answer.  They  were.  Q.  Had 
not  the  people  the  right  to  limit  the  au- 
thority of  their  agents,  and  to  reserve 
to  tbemselvea  the  right  to  approve  of  or 
to  reject  the  act  of  their  agents,  and  to 
make  their  action  in  reference  thereto 
final?  A.  Yes;  the  people  would  have 
had  that  authority,  except  tor  the  fact 
that  they  surrendered  it  by  tbe  twelfth 
section  of  the  constitution  of  1840-60,  and 
conferred  absolute  authority  upon  their 
delegates  tu  change  that  constitution, 
and  denied  to  themselves  the  right  to 
approve  or  reject  tbe  same,  except  as  a 
mere  matter  of  grace,  and  that  tbe  10th 
section  of  tbe  act  of  May  8,  1890,  author- 
ising the  selection  of  delegates  to  the 
convention,  which  section  provides  that 
'before  any  constitution  agreed  upon  by 
said  convention  shall  take  effect  or  be- 
come operative  the  same  shall  bn  snbmlt- 
ted  to  tbe  qualified  voters  of  the  com- 
monwealth, and  ratifled  by  a  majority  of 
tjioee  votInK,  was  unconstitutional  and 
▼old.'  In  other  words,  the  people,  by  the 
twelfth  article  of  tbe  constitution  of  1849- 
50.  retained  only  so  much  of  their  Inherent 
and  inalienable  right  to  alter,  reform,  or 
abolish  tbeir  government  as  consisted  in 
aelecting  delegates,  and  tbat  the  all-Im- 


portant part  of  changing  that  instmmeDC, 
upon  which  their  peace,  happiness,  securi- 
ty, and  right  of  property  depended,  they 
delegated  absolutely  to  their  agents,  put- 
ting it  wholly  beyond  their  control.  The 
language  of  said  section,  after  providing 
for  tbe  selection  of  delegates,  and  after 
they  have  been  elected,  makes  it  the  duty 
of  the  delegates  to  meet  within  three 
months  after  their  election  for  the  pur- 
pose of  readopting,  amending,  or  chang- 
ing this  constitution. "  As  said,  It  is  con- 
tended that  this  language  gives  tbe  dele- 
gates plenary  power  to  bind  the  people, 
bands  and  feet,  and  any  efforts  of  theirs 
to  restrict  the  arbitrary  power,  and  se- 
cure to  theniseires  tbe  right  to  approve 
or  reject  the  work,  of  their  agents,  is  un- 
constitutional and  void.  Now,  it  seems 
to  me  to  be  clear  that  the  language  quot- 
ed is  not  a  grant  of  additional  power  to 
the  delegates.  They  possessed,  by  impli- 
cation, that  power.  Why,  then,  was  the 
language  inserted?  The  answer  is  that 
the  people,  always  vigilant  In  the  protec- 
tion of  their  rights,  nnd  l>eiug  unwilling 
to  leave  that  which  affected  their  inherent 
lights  to  the  construction  of  d»legatea 
reasoning  logically  from  different  analo- 
gies existing  in  the  minds  of  each  delegate, 
or  from  selflBh  motives,  used  language 
tbat  clearly  limited  the  power  of  the  del- 
egates to  the  duty  of  reaf&rming,  amend- 
ing, or  changing  the  constitution.  Tliey 
are  told  that  tbey  should  have  in  view — 
it  should  b«  their  aim  (the  expression 
"for  the  purpose  "  means  Just  that  thing)— 
the  readopting,  amending,  or  changing 
the  constitution;  that  was  to  be  tbe 
business  in  hand,  and  none  other.  The 
language  quoted  does  not  say  tbat  (he 
people  surrendered  their  right  to  adopt  or 
reject  tbe  work  of  the  convention.  Bncb 
conclusion  is  the  result  of  construction,— 
far-fetched,  in  my  opinion. 

Then  the  question  arises,  is  the  Inherent 
and  indefeasible  right  of  the  people  to 
make,  amend,  or  change  their  government 
to  be  taken  away  from  them  by  constrnc- 
tion,  or  is  it  to  be  established  by  a  process 
of  reasoning  tbat  the  people  surrendered 
that  right  to  their  agents,  to  be  exercised 
in  a  plenary  and  arbitrary  manner?  It 
that  be  so,  what  security  hare  the  people 
against  any  usurpation  that  may  be  sus- 
tained, to  tbe  satisfaction  of  the  usurper, 
by  ingenlons  and  subtle  reasoning.  Now, 
to  guard  against  calamity  of  that  kind, 
is  it  not  best  to  adhere  to  the  proposi- 
tion, so  clearly  expressed  in  the  language 
supra,  that  the  right  of  the  people  to 
make,  amend,  or  change  their  government 
is  inherent  and  inalienable,  which  cannot 
be  taken  away  from  tbem.nor  which  they 
cannot  surrender  or  delegate  to  others, 
except  by  language  unequlvocallyexpress- 
ing  that  intention  ?  There  is  no  language 
to  be  found  in  tbe  constitution  expressing 
that  intention.  It  is  admitted  by  all  tbat 
the  constitution  Is  silent  upon  that  sub- 
ject. Tbe  opinion  of  the  conrt  in  this 
case,  in  substance,  says  that  the  constitu- 
tion is  silent  upon  that  subject.  The  lan- 
guage is:  "  But  contains  no  provisiongiv- 
Ing  the  legislature  the  power  to  reouire  a 
stibmlssion  of  its  work  to  the  people." 
The  fact   that   the   instrument  is  silent 
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apon  that  aabject  means  that  tbe  people 
did  not  surrender  tbnlr  right.  It  Is  upon 
tbe  principle  that  the  rifibtof  the  people  Is 
iuherent,  inalienable,  Indestructible,  ex- 
cept a8  they  may  surrender  that  right  in 
fnrmiDs:  theirKovernmeDt;  that,  when  the 
constitution  is  silent  upon  any  snbject, 
their  right  has  not  been  surrendered,  and 
tbe  power  of  tbe  legislature  is  saprenie  in 
relerence  thereto.  And,  as  said,  the  ques- 
tion as  to  whether  or  not  the  right  bns 
been  surrendered  should  not  be  made  to 
depend  upon  construction  or  uncertain 
sound,  but  it  should  be  expressed  in  une- 
quivocal terms.  By  tbe  silKUce  of  the  con- 
stitution tbe  right  of  the  people  to  require 
tbe  submission  was  not  surrendered,  but 
was  reserved  by  them  as  their  inherent 
and  inalienable  right,  which  they  could 
exercise  directly  by  approviug  or  reject- 
ing the  instruuient,  or  by  conferring  that 
right  upon  their  delegates  as  agents,  That 
construction  does  not  impair  by  implica- 
tion tbe  rights  of  the  people;  bat  their 
rights  are  left  as  tbey  declared  them, inher- 
ent and  inalienable.  If  we  do  not  declare 
the  language  quoted  to  mean  as  I  have  in- 
dicated, but  give  it  the  construction  con- 
tended for  by  the  distinguished  counsel  for 
the  appellee,  we  deprive  the  people  of  all 
legal  right  to  alteror  amend  their  govern- 
ment. Much  a  construction  is  forced,  and 
saps  tbe  foundation  of  republican  gorern- 
nient.  There  is  no  genius  known  to  rae 
that  has  convinced  me  that  a  power  of 
that  sort  was  given  by  the  people.  When 
I  And  the  genius  that  can  make  plain  and 
satisfactory  to  me  the  distinction  between 
tbe  expressions  "tweedledum  and  tweedle 
dee,"  or  "come  out  McCarty  and  McCnrty 
come  out,*  or  "divide  a  hnir  twixt  south 
and  south-west  side,"  that  genius  may 
possibly  convince  me  of  the  truth  of  the 
proposition  contended  for.  A»  said  sec- 
tion 4  of  the  bill  of  rights  is  the  foundation 
of  the  supreme  power  of  the  people  and 
the  legislature  over  any  subject  about 
which  their  organic  law  Is  silent,  and,  tbe 
constitution  being  silent  upon  the  subject 
of  submission,  tbe  power  of  tlie  legisla- 
ture, as  tbe  people's  agents,  is  supreme 
upon  that  subject;  and  they  had  n  perfect 
right  to  provide,  as  they  did,  tbat  the  con- 
vention must  submit  their  work  to  tbe 
people  for  ratification  or  rejection,  or  they 
might  bave  provided  that  they  should 
have  the  absolute  power  upon  tbat  sub- 
ject. They  could  do  this,  as  said,  because 
their  power  was  supreme  upon  that  sub- 
ject. But  it  is  said  tbat  tbe  constitution 
of  1849-50,  after  submitting  tbeir  work  to 
the  people,  made  material  amendments  to 
tbat  constitution  as  ratified  by  the  peo- 
ple. That  is  true.  But  the  convention  of 
1849-50  bad  the  power  because  tbeir  agen- 
cy was  unlimited.  Tbe  people  did  nut  re- 
strict them  in  tbeir  agency.  But  tbe  dele- 
gates to  the  convention  of  1890-91  were  ex- 
pressly limited  in  tbeir  authority.  The 
people  refused  to  give  them  absolute  pow- 
er, but  reserved  to  themselves  the  right  to 
approve  or  reject  the  work  of  their  agents, 
■which  they,  however,  disregarded. 

It  follows  from  what  I  bave  said  that 
all  material  changes  made  by  the  conven- 
tion after  it  reR8BPUibled  in  September  are 
void.    But  it  may  be  true,  and  I  believe  It 


is  true,  that  If  the  people,  through  tbeir 
accredited  agents,  adopt  the  constitution, 
amendments  and  all,  and  administer  tbe 
government  under  it,  that  is  an  end  of  our 
authority.  It  is  certainly  true  that  It  the 
people  hold  elections  under  the  instru- 
ment, and  the  government  is  administered 
under  it,  they  thereby  ratify  it.  I  do  not 
mean  to  say  tbat  the  convention,  upon  re- 
assembling, might  not  have  corrected 
mere  verbal  inaccuracies  that  did  not 
change  the  substance  of  tbe  instrument. 
For  instance,  where  a  promissory  note 
read?,  "I  promises  to  pay, "  there  is  no 
doubt  that  the  payee  may  erase  the  letter 
"8,"8oaato  make  it  grammatical,  with- 
out being  guilty  of  materially  changing 
the  instrument,  and  thereby  releatiing  the 
obligor.  But  it  is  said  tbe  delegates  told 
the  people,  in  discussing  the  question. that 
they  would  have  the  right  to  change  tbe 
constlTution  if  they  adopted  it;  but  the 
record  is  silent  upon  that  snbject.  How- 
ever, If  outside  matter  may  be  indulged  in, 
tbe  people  were  told  just  as  often,  and  by 
Just  as  good  lawyers  and  statesmen,  that 
the  convention,  upon  reassembling,  would 
have  no  such  power;  and,  as.Bucb  state- 
ments were  consonant  with  reason  and 
tbe  rights  of  the  people,  I  presume  tbat 
they  voted  for  tbe  constitution,  appreciat- 
ing tbe  fact  that  a  mere  majority  of  a 
quorum  of  the  convention  could  not  and 
would  not  dai'e  attempt  to  outrage  them 
In  that  manner.  Now,  it  Is  not  the  merit 
of  the  amendments  that  I  object  to,  be- 
cause they  seem  to  me  to  be  wise  and 
proper;  hut  It  is  the  exerrlse  of  a  danger- 
ous and  arbitrary  power  tbat  I  object  to. 
Nor  do  I  mean  to  reflect  upon  tbe  honor 
and  patriotism  of  the  gentlemen  that  ad- 
vocated the  right  to  make  tbe  amend- 
ments. I  know  that  some  of  them — and  I 
believe  all  of  them— are  patriots,  and  hon- 
estly believed  they  bad  tbe  power.  But  I 
do  mean  to  say  that,  in  my  humble  opin- 
ion, they  labored  under  a  grave  misappre- 
hension. 


Downs  ▼.  CouiiONWEAr.TB. 
(Ooturt  of  Appeal*  of  Keninuiku.  Feb.  18, 1893.) 
Obasd  Jort— Numbbb  or  Jusobs. 
Under  Const.  1891,  |  248,  providing  tbat  "a 
grand  Jury  shall  consist  of  twelve  persons, "  a 
verdiut  of  conviotlan  had  on  an  indictment  found 
by  a  grand  ]ury  of  sixteen  persons  will  be  set 
aside. 

Appeal  from  circuit  court,  Nelson  coun- 
ty. 

"To  be  officially  reported." 

John  Downs  was  convicted  ot  felony, 
and  appeals.    Reversed. 

Oeor/re  S.  Fulton,  for  appellant.  Nat 
W.  nalxtead  and  W.  J.  Heudrick,  for  the 
Commonwealth. 

Lewis,  J.  Appellant,  baring  been  con- 
victed of  felony  under  an  indictment  found 
and  returned  by  a  grand  jury  impaneled 
and  sworn  at  October  term,  1891,  of  tbe 
court  In  which  he  was  tried, seeks  reversal 
of  the  judgment  rendered  in  pursuance  of 
the  verdict  upon  tbe  only  ground  we  need 
consider.— that  tbe  grand  jury  was  com- 
posed of  16  persons,  in  violation  of  sertiun 
248  of  the  present  constitution,  as  follows: 
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'A  srand  Jnry  »hall  consist  of  twelve 
persons,  nine  of  wbom,  concurring,  may 
find  an  indictment."  Ttie  decision  of  tbls 
eai«e,  sobroitted  some  time  ago,  has  been 
KQspeuded  to  await  the  determination  of 
Mil^r  V.  Johnson,  18  S.  W.  Rep.  522, 
wherein  wasinrolved  thequestion  of valid- 
ity  of  the  present  constltotion,  as  siKued 
and  promnlgnted  September 28, 18»1,  by  tbe 
delegates  in  convention  assembled.  But 
as  that  case  has  been  decided,  and  that 
instroment  held,  in  tbe  opinion  delivered, 
to  be,  as  to  all  Its  parts,  the  existing  or- 
ganic law  ut  tbe  state,  tbe  section  quoted 
must  now  be  regarded  as.  from  the  date 
mentioned,  tbe  law  controlling  the  num- 
ber of  persons  required  to  constitute  a 
grand  jury ;  and,  as  a  person  cannot  be 
legally  tried  and  convicted  of  a  public 
offense  under  an  indictment  fonnd  and  re- 
tnmed  by  a  grand  Jury  Uiegally  consti- 
tuted and  impaneled,  it  necessarily  results 
that  tbe  judgment  in  this  case  must  be 
and  is  reversed  and  remanded,  with  dlrec- 
tione  to  set  aside  tbe  verdict. 


PUTMAN  V.  COMMONWBALTa. 

(Court  of  Appeals  of  Kentucky.    Feb.  18, 1892.) 

HOMICIDI — SBLr-DBFSK8B — INSTBUCTIONB. 

The  evidence  on  a  trial  for  murder  showed 
that  tbe  deceased,  after  he  had  made  certain 
threats  to  take  the  lUe  of  defendant  and  certain 
alleited  attempts  to  waylay  him,  abandoned  his 
pnrpoae,  and  said  that  he  would  not  hurt  de- 
fendant If  he  would  keep  out  of  the  yard  of  de- 
ceased; ttiat  defendant  was  Informed  of  the 
ebange  of  deceased's  parpose,  and  promised  to 
keep  oat  of  the  yard ;  and  that  thereafter  defend- 
ant shot  deceased,  on  noticing  him  throst  his 
band  into  a  pocket,  as  though  for  a  pistol,  when 
they  were  passing  each  other  in  tbe  street. 
fietd,  that  an  instruction  that  if  the  jury  believe, 
from  ^1  the  facts  and  oixoamstances  in  the  case, 
that  defendant  believed,  and  had  reasonable 
ground  to  believe,  that  the  deceased  was  abont 
10  do  Um  bodily  harm,  they  mnst  acquit,  was 
tall  and  complete,  and  uiat  def  sndant  could  not 
complain  that  it  was  not  explicit  enough  respect- 
ing the  threats  of  deceased  and  bis  waylaying 
defendant 

Appeal  from  circuit  court,  Hopltins 
county. 

" Not  to  be  offlcially  reported." 

James  Putman  was  convicted  of  mur- 
der, and  appeals.    AlSrmed. 

Bradley  &  Dempaey  and  E.  W.  Bines,  for 
appellant.    W.  J.  Hendrick,  for  appellee. 

Bknnbtt,  J.  The  appellant,  James  Put- 
man,  was  indicted,  tried,  and  convicted 
in  tbe  Hopkins  circuit  court  of  tbe  murder 
of  John  W.  Pennington:  and  Samuel  Put- 
man,  tbe  brother  of  tbe  appellant,  was  In- 
dicted for  conspiring  with  tbe  appellant 
to  murder  said  Pennington.  Tbe  appel- 
lant was  tried  and  convicted  of  said 
charge,  and  his  punisbuient  was  fixed  at 
confinement  In  the  peniteutinry  for  life. 
Samuel  Pntman  bas  not  been  tried.  The 
appellant's  defense  was  that  of  self-de- 
fense, consisting  of  tbe  deceased  having 
waylaid  him,  time  and  again,  to  murder 
bim.  and  frequent  threats  to  kill  him  on 
sigbt.  etc.,  and  of  having  made  bostUft 
demonstrations  on  the  occasion  of  the 
killing.  Tbe  appellant  relied  on  these  acts 
of   waylaying.    One    was    on    Saturday 


night  next  preceding  the  killing,  wbicb 
consisted,  according  to  appellant's  story, 
which  was  corroborated  by  his  cou-iin 
Mrs.  Webb,  of  tbe  deceased  waylaying  the 
road,  at  night,  armed  with  a  gun,  and 
presenting  it  to  shoot  the  appellant  as  he 
and  his  cousin  were  passing  along  the 
road;  but  he  was  prevented  from  execut- 
ing hie  purpose  by  the  cousin  of  the  ap- 
pellant stepping  in  front.  But  It  is  clearly 
proven  that  the  deceased  was  at  his  home 
upon  that  occasion,  and  that  two  inno- 
cent persons,  one  of  them  having  a  gun, 
were  the  persons  seen  by  the  appellant 
and  his  cousin.  The  other  occurrence,  ac- 
cording to  the  appellant's  testimony,  was 
that  tbe  deceased  was  seen  at  a  house  one 
night  at  which  tbe  appellant  was,  with  a 
gun;  but  it  is  highly  probable  that  tbe 
appellant  was  mistaken  as  to  having  seen 
the  deceased  on  that  occasion.  The  oth- 
er occurrence  was  that  the  appellant's 
father,  one  afternoon,  had  taken  the  ap- 
pellant's place  to  plow  In  a  certain  Held, 
and,  upon  getting  to  the  end  of  the  row, 
he  saw  tlie  deceased  moving  off,  in  a 
stooping  position,  with  a  gun  in  his 
bands.  If  tbe  father  saw  the  deceased 
wltb  gun  In  hand.  It  Is  explained  by  the 
fact  that  the  deceased  was  tond  of  hunt- 
ing, and  was  evidently  hunting,  and,  tbe 
father's  land  being  posted,  the  deceased 
was  getting  out  of  sight,  fearing  that  he 
would  be  fined  for  trefipasslng.  It  ap- 
pears that  tbe  appellant  had  seduced  the 
daughter  of  tbe  deceased,  and  a  child 
was  the  result  of  the  seduction:  that  de- 
ceased was  greatly  outraged  and  angered 
wltb  the  appellant,  and  in  bis  anger,  and 
moat  generally  when  he  was  drinking,  be 
made  threats  to  take  the  life  of  tbe  appel- 
lant. Many  of  the  threats  were  made  to 
tbe  appellant's  father,  brothers,  and  cous- 
ins, which  shows  that  the  purpose  of  the 
deceased  was  to  scare  tbe  appellant  into 
some  kind  of  reparation.  But,  be  this  as 
it  may,  the  proof  shows  that  the  deceased 
bad  abandoned  the  purpose  of  killing  the 
appellant,  and  said  that  he  would  not 
hurt  him  if  he  would  keep  out  of  the  yard 
of  tbe  deceased.  The  appellant  was  In- 
formed of  the  purpose  of  the  deceased,  and 
promised  to  keep  ont  of  the  yard.  Now 
we  come  to  the  occasion  of  the  killing. 
Uld  the  appellant  believe,  and  have  rea- 
son to  believe,  that  the  deceased  was 
about  to  kill  him?  The  facta  In  reference 
to  that  matter  are  that  the  defendant 
and  bis  brother  Samuel  were  at  White 
Plains,  armed,  in  the  forenoon  of  the  day 
of  the  killing.  They  went  to  tbe  brother's 
home  for  dinner,  and  returned  after  din> 
ner,  armed.  About  4  o'clock  In  tbe  after- 
noon they  were  at  the  post-office,  and  the 
deceased  rode  on  horseback  up  to  the  post- 
offlce  door,  and  inquired  for  his  mall.  The 
appellant  was  then  standing  In  the  door, 
and  was  seen  by  tbe  deceased,  but  tbe  lat- 
ter made  no  demonstrations.  The  appel- 
lant says,  however,  that  he  gritted  hii> 
teeth.  Just  then  the  appellant  went  back 
iuto  tbe  store,  and  stood  beside  the  coun- 
ter with  bis  hand  in  his  pocket;  and  the 
appellant's  brother  Samuel  stood  beside 
the  other  counter.  The  deceased,  having 
obtained  his  mail,  rode  off  to  Galloway's 
store,  and  purchased  a  spool  of  thread. 
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The  api»e]1ant,  in  a  few  mlnutee,  went  in 
tlie  same  directiun,  and  stopped  at  Hard- 
wick's  blacksmith  shop.  The  deceased 
left  Galloway's  store  on  horseback,  goinx 
east,  and  the  appellant  lelt  the  black- 
smith  shop,  going  west,  which  caused 
them  to  meet.  It  is  clearly  shown  that 
the  appellant  and  deceased  had  passed 
each  other  a  tew  feet,  and  the  appellant 
turned  apon  the  deceased,  and  tired  five 
pistol  shots  at  him,  three  o'  the  shots  tak- 
ing effect  in  the  back  of  the  deceased.  The 
deceased  continued  to  move  forward  until 
be  fell  from  his  horse,  and  died  from  tiie 
wonnds  Inflicted  by  the  appellant.  The 
appellant  says  that,  as  lie  got  opposite 
the  deceased,  he  thrust  his  band  in  his 
pocket,  as  thoagh  he  was  going  to  draw 
a  pistol,  and,  the  appellant  believing  such 
to  be  his  purpose,  he  opened  Ore  upon 
bim;  bot  It  is  proven  beyond  a  doubt  that 
the  deceased  was  entirely  unarmed,  and 
was  going  his  way  without  any  Intention 
of  harming  the  appellant.  It  is  also  clear 
that  the  deceased  made  no  demonstratlan 
towards  the  appellant,  hut  came  to  the 
village  on  burseback,  did  bis  errand  on 
horseback,  and  was  returning  borne  ou 
horseback.  He  doubtless  bad  no  kind 
feeling  lor  the  appellant.  It  would  be  un- 
natural, if  be  had  kind  or  indifferent  feel- 
ing towards  the  appellant,  but  it  seems 
clear  that  he  made  no  demonstration  to- 
wards bim.  It  la  also  clear  that  the 
brother  was  present,  all  the  time,  ready 
to  help,  if  necessary.  The  commonwealth 
proved  what  he  said  and  did  on  the  oc- 
casion. The  appellant  objected  to  the 
proof;  but  the  appellant  does  not  make 
the  overruling  of  the  objection  a  groond 
for  a  new  trial.  But  it  was  competent 
evidence  upon  the  gronnd  ol  a  conspir- 
acy. The  appellant  complatDS  that  the 
instruction  that  tells  the  Jury  tiiat  If  t'oey 
believed,  from  all  the  faeta  and  circum- 
stances proven  in  the  ease,  appellant  be- 
lieved, and  bad  reasonable  ground  to  be- 
lieve, the  dereased  was  about  to  do  bim 
bodily  harm,  etc.,  they  must  acquit,  was 
not  explicit  enough  upon  the  subject  of 
the  deceased's  threats  and  waylaying  the 
appellant.  But  we  think,  according  to 
the  facts  of  the  case,  the  instruction  was 
full  and  complete.  The  Judgment  !■  af- 
firmed. 


Sanders  v.  Commonwralth. 

(Court  of  Appeale  </  Kentucku-    Feb-  ^^  'iSK.) 

MuBDss— EviDsxaa— iMSTBCCTioira— Ohand  Jobt 

— CoMSTiTUTionu.  Law. 

1.  Deceased,  while  paasin?  along  a  street xni- 
amed  on  his  way  home  from  a  store,  was  re- 
pnatedly  shot  by  deteiidant,  from  the  etteots  of 
which  he  died  In  a  short  time.  The  parties  were 
not  on  friendly  terms,  but  no  words  passed  at 
the  time  of  the  sbooting,  and  there  was  no  hos- 
tile demonstration  by  deceased.  Held  that,  de- 
fendant havinsr  been  allowed  to  prove  that  sev- 
eral montbs  before  the  killing  deceased  had  shot 
at  and  wounded  him,  the  court  properly  refused 
to  allow  defendant  to  enter  Into  the  particulars 
-of  such  shooting. 

2.  The  Jury  were  Instructed  that  if  they  be- 
lieved from  the  evidence  that  defendant  had  rea- 
sonable groands  to  believe,  and  did  believe,  that 
deceased  was  at  the  time  of  the  killing  abont  to 
inflict  on  bim  great  bodily  barm,  and  that  he  had 
used  no  greater  foroe  than  was  necessary  t«  pro- 


tod,  himself  from  real  cr  appamnt  danger,  tlwy 
ahould  aoqait  field,  that  this  instruction  was 
folly  as  favorable  as  defendant  was  entitled  to^ 
it  being  questionable  if  any  instruction  whatever 
should  have  been  given  on  self-defense. 

8.  The  testimony  of  a  witness  as  to  what  hs 
■aid  some  time  prior  to  the  killing  to  deceased, 
in  the  abienoe  of  defendant,  -with  teferenoe  to 
deceased's  conduot  towards  defendant,  was  prop- 
erly excluded  as  incampeteat. 

i.  Const.  1891,  S  ai8,  provide  that  "a  snuid 
jury  shall  consist  of  twelve  persona."  Another 
section  of  such  constitution  provides  that  ^ 
laws  in  force  at  the  time  of  its  adoption,  not  in- 
consistent therewith,  shall  remain  in  fall  force 
natil  "altered  or  repealed"  by  the  legislature, 
field,  that  seotioB  24tt  merely  changed  the  num- 
ber of  persons  necessary  to  constitote  •  Jury, 
and  went  Into  foroe  upon  the  pramulgatioa  of  the 
constitution,  without  any  legislation  for  that  pur- 
pose. 

Appeal  from  circuit  court,  Owen  coanty. 

"  Not  to  be  ofiElcially  reported. " 

John  Sanders  was  convicted  of  murder, 
and  appeals.    Affirmed. 

Liadauy  &  Botts  and  J.  W.  Greene,  tor 
appellant.  W.J.  Head  rick,  lor  tbe  Com- 
monwealth. 

Holt,  C.  J.  The  appellant,  John  San- 
ders, a  man  about  40  years  old,  repeatedly 
shut  Samuel  Garvey,  a  buy  abunt  18  or 
19  years  of  age,  as  tbe  latter,  when  un- 
armed, was  passing  along  tbe  street  of 
the  town  in  which  tbey  lived,  and  from 
which  his  death  resulted  in  a  short  time. 
The  parties  had  been  unfriendly  for  aume 
time,  bat  no  words  passed  at  the  time  ol 
the  shooting,  and  there  was  no  bustile 
demonstration  whatever  upon  tbe  part  ot 
tbe  deceased.  He  bad  been  to  a  store  for 
a  small  article,  and  was  on  bis  way  home. 
Tbe  punishment  fixed  by  the  Jury  la  con- 
finement lu  tbe  peultentiary  for  ilte- 

Complaint  is  made  that  a  witness  was 
not  permitted  to  state  wtaat,  some  thne 
prior  to  the  killing,  be  bad  said  to  the  de- 
ceased with  reference  to  bis  conduct  to- 
wards the  accused.  The  latter  was  not 
present,  and  the  deceased  merely  laughed, 
and  said  nothing.  It  was  therefure  mere- 
ly an  offer  to  prove  the  statement  of  tbe 
witness,  and  not  competent.  The  appel- 
lant was  permitted  to  prove  that  two  or 
three  montbs  before  tbe  killing  tbe  de- 
ceased had  shot  at  and  wounded  bim. 
This  having  been  allowed,  it  was  unneces- 
sary, so  tar  as  the  accused  was  concerned, 
to  enter  into  the  particulars  at  that 
shooting,  and  the  court  properly  refused 
to  alii>w  tbe  investigation.  It  is  very 
questionable  if  any  instruction  whatever 
should  have  been  given  as  to  selt-delense. 
It  is  troe  it  had  been  proven  that  each  of 
the  parties  had,  previous  to  the  killing, 
threatened  tbe  other,  and  that  the  de- 
ceased had  shot  at  and  wounded  tbe  ac- 
cused ;  but  itseemstous  the  circumstances 
surrounding  tbe  killing  tall  to  show  that 
the  latter  had  raasonable  ground  to  think 
the  deceased  was  then  about  to  carry  out 
any  purpose  to  do  him  harm.  The  Jury 
were,  however,  told  by  the  court  that  if 
tbey  bellev^  from  the  evidence  the  ac- 
cused had  reasonable  grounds  to  believe, 
and  did  believe,  thedeeeaiied  was  at  the 
time  of  tbe  killing  about  to  Inflict  on  him 
great  bodily  barm,  and  tiiat  he  used  no 
greater  force  than  was  necessary  tu  pro- 
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trat  himaeU  trom  real  or  apparent  danger, 
tbey  sboold  acqalt  him.  Giving;  blm  the 
benefit  of  every  preanmption,  this  instruc- 
tion was  folly  as  favorable  to  him  as  be 
bad  a  right  to  ask. 

Ob}ectloD  is  made  because  the  grand 
Jnry*  which  Indltfted  the  appellant  was 
compoaed  of  13,  instead  of  19,  men,  as  was 
required  by  the  law  in  force  prior  to  the 
promulgation  of  onr  present  constitution. 
The  indictment  wan  found  on  November 
3,  1H91.  The  new  constitution  was  pro- 
mulgated by  the  convention  on  iSeptember 
28. 1891.  Tbia  court  has  already  decided 
that,  as  promulgated,  it  Is  the  /irganic 
law  of  the  commonwealth.  Miller  v. 
J obnson.  188.  W. Bep.  522.  1 1  provides  ( sec- 
tion 848)  tbat"  a  grand  Jury  shall  conslstof 
twelve  persons,  nine  of  whom  concurring 
may  find  an  indictment."  This  provision 
is  aeK-operative.  It  needed  no  legislation 
to  pat  it  in  force.  It  took  effect  upon  the 
promulgation  of  the  constitution.  The 
atatote  then  in  force  provided  bow  a 
grand  ]ary  should  be  obtained  and  im- 
paneled, and  what  should  be  the  qualifica- 
tions of  its  membera:  and  the  prevent 
conatitution  provides:  "All  laws  of  this 
commonwealth  in  force  at  the  time  of  the 
adoption  of  tbia  constitution,  not  incon- 
sistent therewith, sball  remain  in  full  force 
Dutil  altered  or  repealed  by  the  general 
assembly. "  The  new  constitution  merely 
changed  the  number  of  persons  necessary 
to  conatitote  a  grand  Jury,  and  no  legia- 
iatlon  was  neceasary  to  make  the  pro- 
vlaion  operative.    Judgment  afflrmed. 


HiLKT  T.  A'Hbarn. 
iCmmt  tf  Appeait  cf  Kentucltu.    Feb.  30, 1893.) 

IRJUVCTIOX— NUIMNOS. 

IhJnnotiQn  vrlll  lie  to  prevent  an  mdjoining 
land-owner  trom  buildiog  a  privy  within  10  feet 
of  pliUatiil's  wbU,  ana  within  18  feet  of  tbe  din- 
ing-room and  family  bedroom,  where  she  and 
her  two  dsafiEhters,  one  of  whom  is  an  invalid, 
eat  and  sleep. 

Appeal  from  chancery  court,  Harrison 
county. 

"  Not  to  be  officially  reported. " 

Action  by  Ellen  A'Heam  to  enjoin  P.  J. 
Miley  from  building  a  privy  within  a  few 
feet  of  plaintiff's  house.  Injunction  grant- 
ed.   Defendant  appeals.    Affirmed. 

Formaji  A  Casoa,  for  appellant.  J.  T. 
Simon,  for  appellee. 

Holt,  C.  J.  The  appellee,  Ellen  A'Hearn, 
and  the  appellant,  P.J.  lfUey,own  adjoin- 
ing town  lota,  upon  which  they  reepec lively 
realde.  The  appellee  enjoined  tbe  appel- 
lant from  erecting  a  privy,  claiming  that 
it  would  not  only  be  partially  upon  her 
lot.  but  that,  by  reason  of  its  nearness  to 
ber  well  and  dwelling,  irreparable  injnry 
would  reault.  It  was  partially  erected 
when  tbe  writ  waa  sned  out.  It  \»  dlffl- 
«alt  to  tell  from  tbe  teatimony  whether  it 
la  partially  upon  her  lot.  She  originally 
owned  both  lots,  they  then  constituting 
but  one.  She  sold  a  part  of  it  to  tbe  ap- 
pellant. Tbe  deed  calls  lor  a  frontage  on 
one  atreet  of  44^  (eet,  running  back  70  feet 
with  another  street.  Tlie  evidence  is  some- 
what c«>nflicting  whether  the  measure- 
meat  of  appellant's  lot  was  at  the  corner 
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of  the  two  streets,  to  begin  at  tbe  curb, 
ing.  or  the  inside  of  tbe  street  pavement, 
or  the  corner  ut  the  house,  Jnst  within  tbe 
pavement;  and  whether  the  privy  is  to 
-any  extent  upon  the  appellee's  lot  depends 
upon  tbe  proper  beginning  point  of  this 
measurement.  In  locating  tbe  division 
fence,  however,  the  estimate  was  from  the 
comer  ol  tbe  house;  and  It  is  probable 
that  this  would  leave  the  privy  altogether 
upon  appellant's  lot.  The  lower  court 
perpetuated  tbe  Injunction,  however, 
upon  the  ground  that  the  pleadings  ad- 
mitted it  was  upon  appellee's  lot.  The 
petition,  as  amended,  avers  "thatsbe  sold 
and  conveyed  to  him  ftbe  appellant]  44 
feet  and  4  Inches  on  Walnut  street,  run- 
ning back  on  Bridge  street  70  feet.  *  *  * 
The  said  Miley  has  wrongfully  entered 
upon  ber  said  laud,  and  erected  bis  privy 
thereon,  without  her  content,  and  agaiuMt 
ber  will.  That  the  said  privy  is  located  48 
feet  and  6  inches  from  Bridge  street, 
when,  in  order  to  be  on  Miley's  land,  it 
should  not  be  more  than  44  feet  and  4 
inches."  Appellant's  response  to  this  is: 
"He  denies  he  has  wrongfully  entered 
upon  or  erected  his  privy  upon  the  land  of 
plaintiff,  or  that  be  bas  entered  upon  or 
erected  his  privy  upon  her  land  at  all.  or 
thatsnld  privy  is  located  48  feet  and  6 
Inches  from  Bridge  street,  or  that  he  has 
included  In  his  boundary  71  feet  from  Wal- 
nut street.  ■  *  •  gaid  let  was  meas- 
ured from  the  corner  of  tbe  house,  on  the 
N.  E.  corner  of  Bridge  and  Walnut  streets, 
44  feet  4  in.  north  on  W^ainut,  and  70  feet 
£.  on  Bridge  street."  It  is  said  that, 
while  this  is  a  denial  as  to  its  being  48^ 
feet  from  Bridge  street,  yet  It  is,  by  tbe 
rules  of  pleading,  an  adniisHlon  that  it  is, 
for  instance,  48  feet,  or  over  44J^  feet, which 
is  the  admitted  distance  sold  to  the  ap- 
pellant; and  that,  therefore,  tbe  appellant 
has  admitted  the  privy  Is  on  appellee's 
lot.  Pleadings  are  to  be  most  strongly 
construed  against  the  pleader.  While  tbe 
answer  denies  that  the  privy  Is  located  48 
feet  and  6  inches  from  Bridg(>  street,  yet  it 
does  not  deny  that  it  Is  not  between  that 
distance  and  the  admitted  proper  one  o( 
44  feet  and  4  Inches.  While,  however,  it  la 
at  least  doubtful  if  the  statement  be  s 
sufficient  denial,  yet,  accepting  it  as  such,, 
it  Heems  to  us  the  Judgment  below  is  right 
upon  the  merits.  Conceding  that  tbe 
structure  is  entirely  upon  the  appellant's 
lot,  yet  It  is  at  least  upon  the  edge  of  bis 
premises.  It  is  within  10  feet  of  the  appel- 
lee's well,  and  witbin  about  13  feet  of  her 
dining-room  and  family  bedroom,  where 
f>he  and  her  two  daughters,  one  of  whom 
is  an  invalid,  eat  and  sleep. 

The  strongest  testimony  for  the  appel- 
lant Is  that,  while  it  i»  possible  to  make 
the  vault  of  the  privy  water-tight,  and 
to  destroy  tbe  bad  odors  arising  from  it 
by  tbe  constant  use  of  disinfectants,  yet 
there  is  always  danger  in  these  respects. 
Tbe  walls  of  tbe  vault  are  likely  to  crack, 
and  whether  disinfectants  will  hare  the 
desired  effect  depends  to  some  extent 
upon  the  state  of  tbe  atmosphere,  and 
other  conditions.  Indeed,  it  Im  proven  by 
one  or  more  of  his  witnesses  that  the  con- 
tents of  a  privy  vault  are  more  penetrat- 
ing ttaan  water,  and  that  It  la^almost.  if 
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not  qoite,  ImposHible  to  prevent  leakage. 
It  iB  enid,  however,  that,  aa  the  privy  haa 
never  been  OBed,  the  appellee haa  never  yet 
auffered  any  Injury;  and  that,  aa  tt  is 
shown  It  la  perhapa  poaaible  to  prevent 
leakage,  and  the  emtaalon  of  bad  odora, 
therefore  the  appellee  cannot  resort  to 
the  process  of  InjnuRtlon.  A  party  is 
not  required,  however,  to  wait  until  the 
injury  ia  inflicted.  The  object  of  the  writ 
is  preventive.  Like  the  interdict  of  the 
civil  law.  It  warda  off  the  injury.  It  la 
true,  it  cannot  be  called  into  exercise  no- 
less  the  right  of  the  party  Invoking  it  be 
certain,  and  a  necesaity  exiata  for  Ita  aid. 
In  other  wordR,  the  case  muat  be  a  clear 
one.  But  this  does  not  mean  that  there 
mnat  be  an  absolute  certainty  of  ita  need. 
If  so,  it  could  rarely  be  invoked.  It  is 
true,  the  party  cannot  act  apon  a  mere 
tear  or  apprehension,  a  mere  poaalblllty 
or  theoretical  injury,  but,  If  the  danger 
be  probable  and  threatening,  he  may  In- 
voke Its  aid,  and  need  not  delay  until  the 
Injury  Is  actually  inflicted.  It  this  were 
reqaired,  the  eftectiveneas  of  the  writ 
would  be  destroyed.  There  must  be  good 
grcnnd  to  apprehend  Injury  of  such  a 
character  that,  if  It  he  Inflicted,  adequate 
compensation  will  be  ImposRlble.  The 
writ  must  be  applied  with  care;  but,  if 
the  danger  be  threatening,  and  likely  to 
euane,  an  It  Reema  tu  us  la  the  case  here, 
It  may  properly  be  resorted  to,  and  with- 
out It  equity  would  in  large  mesBuie  be 
without  the  power  to  pertorm  Its  office. 
Here  the  privy  was  being  erected  when  the 
action  was  brought.  The  purpose  of  it 
was  admitted  and  undeniable.  It  is  ob- 
noxious In  itself.  Its  use  was  calculated 
to  make  the  residence  of  the  appellee 
almost,  if  not  quite,  unbearable,  as  well 
aa  nnbeatthy,  and  to  endanger  the  health 
and  lives  of  Its  Inmates.  The  danger  was 
probable  and  threatening.  It  would  be 
continuous,  and  the  appellee  without 
adequate  legal  remedy  In  case  of  the  in- 
fliction of  the  injury.  She  had,  therefore, 
a  right  to  report  to  this  remedy,  al- 
though an  extraordinary  one.  The  appel- 
lant could  have  bnllt  the  structure  at 
other  points  opun  hia  lot.  which  ia  a 
good-sised  one,  where  it  would  not  have 
been  annoying  to  his  own  family,  or  that 
of  the  appellee,  or  dangerous  to  the  health 
of  any  one.    Judgment  afflrmed. 


8CLI,rVAN  V.  COHMO.NWBILTH. 

(Court  of  App«a»  of  KewtwSey.  V9t>.  30, 1803.) 
HomciDB — lNSTRUCTio:tB— DaPBirsB  or  Eim. 
1.  On  a  trial  for  murder,  it  appeared  that 
defendant  and  bis  father  went  to  the  warehoase 
of  deceased  on  bnstness;  that  while  there  a  dis- 
irnte  arose  between  the  father  and  deceased;  tbat, 
when  the  father  stepped  outside,  deceased  struck 
defendant  with  a  oane;  that  the  father  rushed 
back,  and  deceased  knocked  him  senseless,  where- 
upon defendant  struck  deceased  with  a  shovel, 
and  killed  him.  The  court  charged  the  Jury  that 
if  the  father,  not  being  in  real  or  apparent  dan- 
ger of  violence  at  the  bands  of  deceased,  made  a 
violent  and  dangerous  assault  on  him,  then  de- 
fendant had  no  right  to  strike  and  kill  deceased 
in  the  defense  of  his  father,  unless,  before  such 
interference  on  the  part  of  defendant,  the  father 
had  abandoned  the  conflict,  and  deceased,  after 
•ucb  abandonment,  attacked  him  in  the  manner 


indicated.  Held,  that  it  was  error  for  the  court 
to  refuse  to  insert  in  this  charge,  at  the  reauest 
of  defendant,  the  additional  provision,  "ii  the 
father  ceased  the  conflict  by  reason  of  having 
been  disabled  by  deceased,  und  defendant  l>e- 
lieved,  and  had  reasonable  ground  to  lielieve, 
that  deceased,  after  such  ceasing,  was  about  to 
attack  his  father  in  tbe  manner  indicat«d.  * 

2.  Defendant  was  entitled  to  an  instruction 
in  regard  to  the  father's  right  to  interfere  in 
defense  of  his  son. 

Appeal  from  circuit  court,  Masou  coun- 
ty. 

"Not  to  be  olBclally  reported." 

Indictment  of  Saraoel  C.  Sullivan  for 
murder.  Verdict  and  Judgment  of  convic- 
tion.   Defendant  appeals.    Reversed. 

L.  W.  Robtrtaon  and  Wadaworth  <ft 
Son,  for  appellant.  W.  J.  Hendrtek,  for 
the  Commonwealth. 

Bennett,  J.  Tbe  appellant  was  con- 
victed and  sentenced  to  the  penitentiary 
tor  the  term  of  two  years  for  killing  Tom 
Braahears.  Tom  Br  ashen  rs  was  the  pro- 
prietor of  a  tobacco  warebonse  In  Mason 
county,  Ky.,  and  was  patting  up  tobacco 
therein.  It  appears  from  the  evidence 
that  Ous  Sullivan,  father  of  tbe  appellant, 
had  housed  his  crop  of  tobacco  in  said 
warehouse,  and  bad  priised  It  therein,  and 
abtpped  it  to  Cincinnati  tor  sale.  Tbat 
Tom  Brasbeara  contemplated  golcK  to 
ClDclnnati  on  a  certain  day  to  sell  hiH  to- 
bacco, and,  tbe  day  before  he  was  tostart, 
he  aent  word  to  Gua  Sullivan  to  come  to 
the  warehouse  and  see  him  aboni;  selling 
his  tobacco  while  in  Cincinnati.  Accord- 
ingly, tbe  next  morning,  Gus  Sullivan 
went  to  the  warehouse  to  se^e  Brasbears 
about  selling  the  tobacco,  and  tbe  appel- 
lant went  with  bim.  That  the  purpose  of 
the  appellant  In  going  was  to  go  on  fur- 
ther, to  look  at  a  certain  farm  that  he  was 
contemplating  renting;  and  Gus  Sullivan, 
the  father,  was  going  with  bim  to  look  at 
the  farm.  On  getting  to  the  warehouse, 
they  had  a  friendly  greeting  with  Bra- 
shears,  and  after  remaining  a  while,  and 
Brasbears  not  opening  up  the  subject  of 
tbe  sale  of  the  tobacco,  Oua  Sulllvao, 
thinking  It  was  his  place  to  do  so,  started 
away,  telling  tbe  appellant  to  come  un. 
But  Braahears  Just  then  said,  "What 
about  that  tobacco?"  and  Gus  Sullivan, 
understanding  his  reference,  said,  "Get  10 
cents  per  pound  for  it,  if  yon  can.  II  you 
can't  get  that  much,  do  tbe  best  yon  can 
with  it."  Brasbears  then  said:  "Tbe  bo^a 
any  that  you  told  I  bad  prevented  you 
getting  11  cents  for  the  tobacco ;  and.  If 
you  aaid  it,  yua  told  a  damned  lie. "  Sulli- 
van replied  that  he  did  not  say  that. 
Brasbears  then  said:  "Ton  are  a  damned, 
gray-haired,  lying  son  of  a  bitch."  Sulli- 
van said,  "  If  you  are  going  to  talk  to  me 
that  wa.v,  come  out  of  your  warehouse. " 
and  went  out,  and  Brasbears  folio  wed  un- 
til  be  got  to  a  walking  cane  tbat  the  ap 
pellant  bad  brought  Into  the  warehouse, 
and  which  he  bad  set  up  against  a  post. 
Brasbears,  when  he  got  the  cane,  turned 
upon  the  appellant,  and  struck  bim  upon 
tbe  arm  with  it.  Then  appellant  got  a 
large  shovel,  with  which  he  wanted  off 
other  blows.  Just  then  Gua  Sulli  van  re- 
turned, and  Brasbears  struck  him  on  tbe 
left  temple  with  tbe  cane,  cutting  a  gash 


Digitized  by 


Google 


Ky.) 


OREEB  9.  EDOERLY. 


581 


to  the  bone,  a Dd  about  two  flnfcers  wide 
and  two  and  a  half  InchsB  lonK.  which 
blow  knocked  biro  down,  and  rendered 
him  anconsclouH  {or  awhile.  Opon  Bra- 
abeara  atriklng  GuaSnllivan,  and  knocking 
blm  down,  the  appellant  struck  him  on 
the  bead  two  blows  with  the  ahoTel, 
knocking  him  down  and  rendering  him 
aenseletis,  from  which  he  did  not  recover, 
and  died  in  a  few  houra.  The  appellant 
was  about  to  strike  another  blow,  but 
waa  prevented  by  a  by-stander.  The  fore- 
going facts  are  proven  ^  the  appellant 
and  his  father,  which  are  very  well  sub* 
stantiated  by  others. 

Instruction  No.  4  told  the  Jury  that  it 
the  appellant  believed,  and  had  reaBona- 
ble  grounds  to  believe,  at  the  time  he 
struck  and  killed  Brasbears.  that  be 
(Brashears)  was  then  and  there  about  to 
kill  nr  inflict  great  bodily  barm  upon  the 
appellant's  father,  Ous  Snllivan,  and  the 
appellant  only  used  such  force  and  means 
as  i-easonably  appeared  to  blm  to  be  nec- 
essary to  arrest  such  real — or,  to  the  ap- 
pellant, apparent— danger,  tbey should  ac- 
quit, etc.  Instruction  No.  6  told  the  ]ury 
that  it  Oos  Suiiivao,  not  being  In  real  or 
apparent  danger  of  violence  at  the  bands 
of  said  Brasbears,  made  a  violent  and  dan- 
gerous assault  upon  Brashears,  then  the 
appellant  had  no  right  to  strike  and  kill 
Brashears  in  the  defense  oi  his  father,  un- 
less, before  such  Interference  on  the  part 
of  the  appellant,  the  father  had  abandoned 
the  conflict,  and  Brashears,  after  such 
abandonment,  attacked  him  in  the  man- 
ner Indicated,  etc.  The  appellant  asked 
tbe  court  to  Insert  in  the  Instruction  that 
U  Goa  Sullivan  ceased  the  conflict  by  rpa- 
Bon  of  having  been  disabled  by  Brasbears, 
and  tbe  appellant  believed,  and  bad  rea- 
sonable ground  to  believe,  that  Brashears, 
after  such  ceasing,  was  about  to  attack 
Gus  Snllivan  in  the  manner  indicated,  etc. 
The  court  refused  to  give  the  addeodum. 
But  it  should  have  been  given.  Tbe  ap- 
pellant asked  the  court  to  give  substan- 
tially the  same  Instrnetion  as  No.  6  In  ref- 
erence to  Gus  Sullivan's  having  the  right 
to  come  to  the  assistance  of  the  appellant. 
The  appellant  was  entitled  to  that  Instruo- 
tion,  leaving  off  the  addendum  asked  for, 
because  It  was  Important  for  him  to  show 
that  Qua  Sullivan's  coming  to  the  place 
of  conflict  going  on  between  him  and 
Braaheara  was  for  a  lawful  purpose,  and 
not  for  tbe  unlawful  purpose  of  assisting 
bis  aon  In  a  wrong.  Tbe  case  is  reversed, 
and  a  new  trial  is  awarded  the  appellant, 
with  instructions  to  the  lower  court  to 
proceed  therein  consistently  with  this 
opinion. 

Orbbb  et  ah  t.  Edoerlt. 
(Court  0/  Appealt  of  KentwHtu.  Feb.  28, 1893.) 
Implied  Trusts. 
As  a  result  of  a  suit  brought  by  R.  against 
O.  for  a  division  or  sale  of  land  lointly  owned 
by  tbem,  It  was  sold  for  |5,S00.  Shortly  tbere- 
aner  O.  induoed  plalntifT  to  moke  an  advance 
bid  of  tS90,  and  It  waa  then  sold  to  him;  he,  to- 
gether with  G.  as  his  surety,  ezeouUng  notes 
therefor.  Thereafter,  and  on  tbe  same  day,  O. 
and  plaintiff  executed  irritten  agreements,  which, 
after  reciting  that  plaintiff  had  purchased  the 
land,  and  tlsat  O.  bad  become  his  surety  for  the 


price,  provided  that  plaintiff  was  to  pay  B.  half 
the  purchase  money,  except  that  O.  should  pay 
R.  the  amount  due  him  by  reason  of  the  advanced 
bid;  that,  as  fast  as  plaintiff  paid  R.,  be  should 
be  released  from  the  payment  of  tbe  correspond- 
ing amounts  coming  to  O. ,  and  on  the  completion 
of  the  payment  they  should  jointly  own. the  land, 
G.  to  have  a  three-fourths  interest,  ana  plaintiff 
a  one- fourth  interest  After  plaintiff  made  half 
of  the  payments,  he  became  unable  to  make  the 
others,  and  O.  refused  to  make  them,  and  after 
his  death  his  administrator  also  refused.  There- 
after, the  suit  for  division  or  sale  baviug  been 
i>evived  in  tbe  name  of  O.'s  administrator,  tbe 
land  was  ordered  sold  to  satis^  tbe  porchsse 
price,  less  the  amount  which  had  been  paid  R. 
The  purchase  was  made  for  the  benefit  of  Q.'s 
heirs,  and  his  estate  paid  the  part  going  to  R., 
and  thereupon  a  deed  was  made  to  them,  who 
soon  after  sold  the  property  at  a  large  advance. 
Held,  that  plaintiff  was  entitled  to  a  one -fourth 
part  of  the  prooeeds,  less  tbe  part  paid  to  B. 
from  the  estate:  a  trust  relation,  including  the 
suretyship,  having  been  established  between 
plaintiff  and  G.  by  reason  of  the  purchase  by 
plaintiff  and  his  contract  with  G. 

Appeal  from  chancery  court,  Kenton 
county. 

"Not  to  be  officially  reported." 

Action  by  Henry  C.  Edgerly  against 
James  W.  Greer  and  others  for  a  share  in 
the  proceeds  of  tbe  sale  of  certain  lands. 
Judgment  tor  plaintiff,  and  defendants 
appeal.    Affirmed. 

H'.  H.  Mackoy.  R.  P.  Ernst,  and  A.  Q. 
SimraU,  for  appellants.  Hatlam  &  Myera, 
for  appellee. 

BfiNNKTT,  J.  A.  L.  Greer,  of  Covington, 
Ky.,  and  George  W.  Rose,  of  Claiborne 
county,  Tenn.,  owned  jointly,  in  equal 
parts,  a  large  body  of  wild  land  in  Clai- 
borne county,  Tenn.,  known  as  the  "Rose 
Crockett  Property."  Said  land  bad  not 
much  value,  except  on  account  of  its  sup- 
posed mineral  worth.  It  seems  that 
Greer  was  hopeful  that  the  land  would 
ultimately  prove  very  valuable  on  account 
of  the  minerals  supposed  to  be  on  It;  that 
Rose  did  not  share  that  feeling.'  Conse- 
quently they  could  not  agree  as  to  the 
disposition  of  tbe  land.  The  disagree- 
ment resulted  in  a  suit  in  tbe  Claiborne 
chancery  court  by  Greer  against  Rose 
for  a  division  or  sale  of  tbe  land ;  and  the 
land  was  adjudged  to  be  sold  for  a  divis- 
ion, and  it  was  sold,  and  W.  S.  Carr  be- 
came tbe  iiurchaser  at  S.5,900.  Thereafter, 
on  the  lOtb  day  of  April,  1883,  the  appellee. 
Edgerly,  was  induced  by  Greer  to  make 
an  advance  bid  on  tbeland  of  $590.  On  the 
next  day  (the  Ilth)  the  land  was  sold  by 
the  commissioner  to  the  appellee,  Edgerly, 
and  be,  together  witb  A.  L.  Greer  as  bis' 
surety,  executed  to  the  commissioner  four 
notes,  dated  on  tbe  1st  day  of  January 
ISSS.  and  due,  respectively,  iu  6. 12, 18,  and 
24  mouths  from  date,  with  Interest  from 
date.  On  the  12th  day  of  the  same  month 
the  commissioner  reported  the  sale,  and  it 
was  confirmed.  On  the  day  of  sale,  (the 
nth,)  but  after  tbe  sale,  Greer  and  Edger- 
ly signed  two  written  agreements.  The 
first  agreement,  after  reciting  the  pur- 
chase of  the  land  by  Edgerly  a t  the  price 
of  fU,(i05.  and  Greer  liaving  become  his 
surety  for  tbe  price,  it  was  agreed  that 
Edgerly  was  to  pay  of  said  purchase  one- 
half  to  Rose,  except  the  half  due  Rose  of 
the  $590,  the  advance  bid,  which  Greer 


Digitized  by 


Google 


332 


SOUTHWESTERN  REPORTER,  Vol.  18. 


(Kj. 


was  to  pay.  It  was  agreed,  "apon  said 
Edgerly  paying  said  Rose  as  aforesaid,  aa 
the  several  liiHtallmeDta  fell  doe,  to  release 
bio)  ot  paying  tbe  amount  uumlug  to  said 
<3reer  from  the  purchase  price  of  said 
land, and, upon  the  completion  ot  the  pay- 
ments herein  stipulated  and  theconsninma- 
tlon  of  this  agreement,  the  aaid  Greer  and 
Edgerly  are  to  be  tbe  joint  owners  of  said 
laud  in  the  following  proportions:  That 
is,  said  Greer  is  to  have  and  own  three- 
fourths  undivided  Interest  thereof,  and  said 
Edgerly  the  other  undivided  one-fourth 
thereof."  The  second  written  agreement, 
after  reciting  tbe  purchase  of  the  land  by 
Edgerly,  enbstantlally  as  did  theflrst,  pro- 
vides that,  "on  payment  of  all  the  debts 
coming  to  said  Rose,  less  one-half  oIf59U  re- 
quired as  an  advance  to  open  the  bid,  which 
halt  said  Greer  agrees  to  pay  towards  the 
first paymenttallingdue, in  that  eventsaid 
Edgerly  will  be  entitled  to  a  deed  for  the 
undivided  one-fourth  of  said  property, 
and  said  Greer  will  be  entitled  to  a  deed 
for  three-fourths  of  said  undivided  portion 
of  said  property.  It  is  understood  and 
agreed  that  said  Edgerly  shall  give  his  at- 
tention to  renting  out  and  collecting 
rents,  and  any  other  attention  necessary 
for  the  Joint  interest  of  each  party,  and 
the  said  Greer  is  to  do  all  be  can  In  selling 
said  property  in  conjunction  with  said 
Edgerly,  neither  charging  anjtbing  for 
their  services,  except  for  money  actually 
paid  ont  to  accomplish  the  same;  and 
from  all  sales,  rents,  etc.,  made,  tbe  re- 
ceipts to  be  equally  divided  between  them, 
in  proportion  to  tbclr  respective  shares," 
etc.  Edgerly  paid  tbe  first  and  second  in- 
stallment notes,  Oreer,  however,  paying 
9295  on  the  first  installment,  as  was 
agreed ;  but  Edgerly  was  unable  to  pay 
tlie  remaining  two  installments,  and 
Greer  declined  to  pay  them.  After  tbe 
maturity  ot  said  installments,  but  t>efore 
any  action  was  taken  to  coerce  their  col- 
lection, Greer  died  Intestate;  and, Edgerly 
having  applied  to  Greer's  Kentucky  ad- 
ministrator to  help  pay  the  Installments, 
his  application  was  refused.  Thereafter, 
-evidently  at  tbe  Instance  ot  Greer's  repre- 
'Sentatives,  tbe  suit  was  revived  in  tbe 
■daiborue  chancery  court  in  the  name  of 
Greer's  Tennessee  administrator,  and  the 
entire  tract  ot  land  was  ordered  to  be 
-sold  to  satisfy  tbe  entire  purchase  money, 
including  what  would,  but  for  the  agree- 
ment supra,  be  coming  to  Greer's  estate, 
less  tbe  sum  that  Edgerly  had  paid  to 
Rose.  The  entire  tract  was  sold  for  this 
■unpaid  purchase  money,  and  Mr.  Ewln,  a 
«on-ln-law  of  Qrefjr,  purchased  It  tor  the 
benefit  of  tbe  Greer  heirs,  and  the  Greer 
-estate  paid  tbe  part  going  tu  Rose,  and  a 
deed  was  made  to  the  said  heirs.  They 
not  long  thereafter  sold  said  tract,  less 
600  acres,  tor  f45,558.60.  The  appellee 
brought  this  suit  to  recover  his  interest  In 
the  sale.  The  lower  court  allowed  him 
"one-fourth  of  the  said  $46,558.60,  less  the 
amount  paid  to  Rose  by  the  appellants, 
and  the  sum  fixed  as  the  expense  accoant, 
and  une-fonrtb  Interest  in  the  remaining 
600  acres."  The  appellants  appeal  from 
that  Judgment. 

It  is  evident  that  Greer  Induced  the  ap- 
pellee to  purchase  tbe  tract  ot  laod  at  d«»< 


cretal  sate,  with  the  tinderstandlng  that 
tbe  arrangement,  as  indicated  by  tbe  two 
writings  referred  to,  was  to  be  made.  It 
Is  also  clear  that  tbe  parebaae  of  tbe  Jand 
at  decretal  sale  invested  tbe  appellee  with 
an  equitablr>  title  to  all  the  land,  and  aaid 
arrangement  so  changed  it  as  to  invest  bim 
with  an  equitable  title  to  one-fourth  Inter- 
est, the  second  agreement  showing  that  a 
legal  title  only  was  deferred  until  tbe  pay- 
ments were  made.  It  is  also  clear  that 
the  deal  indicated  by  the  two  writings  re- 
ferred to  placed,  tbe  appellee  and  Greer 
upon  a  new  footing  as  to  tbe  ownership  <>f 
tbe  land.  By  that  arrangement  Greer  was 
tn  become  tbe  surety  of  the  appellee,  and  he 
(Greer)  was  to  receive  an  undivided  tbree- 
fourths  Interest  in  tbe  land, — one-fonrth 
more  than  be  had  theretofore  owned, 
—paying  therefor  only  $296,  a  pecuniary 
advantage  to  bim;  and  the  appellee  was 
to  have  only  an  undivided  one-fonrtb  inter- 
eat  in  said  land,  instead  ot  the  entire  land. 
The  land  was  to  beheld  by  tbem  in  that 
proportion,  and  tbe  appellee  was  to  give 
bis  personal  attention  to  it,  renting,  etc., 
and  Greer  was  to  help  find  purchasers  for 
it,  which  the  appellee  was  to  do  also.  It 
was  further  agreed  that  tbe  laud  wan  to 
be  held  Jointly  by  tbe  appellee  and  Oreer 
for  speculative  purposes  only.  It  is  clear, 
as  said,  Greer  went  the  appellee's  surety  in 
the  foregoing  considerations,  which  were 
a  pecuniary  advantage  to  him;  and  tbe 
appellee  failing  to  pay  tbe  third  and  fonrtb 
installments,  but  having  paid  the  first 
and  second  Installments,  Greer  in  bis  life- 
time, and  subsequently  bis  heirs,  seem  to 
have  set  about  tu  get  tbe  appellee's  inter- 
est in  the  land  for  tbe  balance  that  appel- 
lee owed  Rose,  and  cause  him  to  lose  tbe 
sum  that  he  had  paid  on  the  land.  As 
said,  Greer  did  not  occupy  the  attitude  of 
a  mere  surety,  seeking  to  save  himself  by 
buying  in  bis  principal's  property,  but  his 
suretyship  was  a  part  of  and  in  consid- 
eration of  a  joint  business  enterprise,  evi- 
dently made  with  a  view  to  bis  advan- 
tage. Therefore  a  trust  relation,  includ- 
ing the  suretyship,  was  established  be- 
tween them,  and  Greer,  nor  bis  heirs, 
should  not,  under  the  circumstances  of  this 
case,  be  allowed  to  profit  In  tbe  manner 
proposed ;  but  the  purchase  was  in  trnst 
for  tbe  benefit  ot  the  appellee,  to  the  ex- 
tent of  bis  interest,  less  the  sum  that  the 
appellants  had  to  pay  for  him.  The  case 
is  not  controlled  by  tbe  technical  doctrine 
of  specific  performance, — the  appellee  Is 
merely  asserting  bis  equity, — ^nor  was  tima 
tbe  essence  of  the  contract.  The  Judgment 
is  affirmed. 


Franklin  v.  Commonwealth. 
{Court  of  Appeal'  of  KeiUucky-    Feb.  2B,  1898.) 

HoMioiDB — MoTiVB— Cbeditino  Tsstimont. 

1.  Aa  a  motive  for  a  murder,  it  may  be  sbown 
that  deceased's  daughter  had,  oy  his  direction, 
oHased  tbe  arrest  ot  accDsed  on  a  charge  of  baa- 
tardy,  which  scoased  had  settled  by  the  payment 
of  money. 

3.  It  Is  not  necessary  to  instmct  a  ]ury  that 
they  may  credit  or  discredit  the  tesnmony  of 
witnesses. 

Appeal  from  drcoit  court,  Cumberland 
county. 
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"To  be  uffldallj-  reported." 

AoHtIn  Franklin  was  eoDTietad  of  mur- 
der, and  appeals.    Bevemed. 

J.  H.  C.  Smndhlgt,  for  appellant.  W.  J. 
Headrtek  and  Rtbi  ito^enr.  tor  the  Com- 
Boawealtb. 

Frtob,  J.  The  appellant  was  indicted  In 
the  Metcalfe  eirenit  eoort  for  the  murder 
of  EllHba  Smith.  The  venne  was  chaniced 
to  the  Cumberland  circuit  eoart,  where  on 
the  trial  a  verdict  uf  gnllty  waa  retnrnod, 
flzlDK  his  paniehment  at  confinement  in 
the  Rtat<>-pri8on  for  lite.  The  proaecutlon 
bae  been  pending:  tor  near  ten  years,  with 
flTe  ]ary  trials,  three  of  which  were  mls- 
trialR.  and  two  resulting  In  a  couTiction 
for  murder.  The  first  conviction  was  set 
aside,  and  at  a  subsequent  term  a  like 
conviction  was  had,  from  which  this  ap- 
peal has  t>eeu  taken. 

Cuiintiel  for  the  accused  has  dlscnssed 
the  testimony  at  some  length,  and  If, 
as  contended,  the  witnesses  tor  the  state, 
some  of  whom  were  eye-witnesses  to  the 
killing,  are  not  to  be  believed,  the  verdict 
In  this  case  should  have  been,  "Nut 
aollty."  The  principal  testimony  for  the 
prosecution  comes  from  the  three  daugh- 
ters of  the  dead  man,  one  of  whom  swears 
that  she  saw  the  accnsed  with  pistol  in 
band  firing  at  her  father,  and,  going  to 
bis  relief,  the  old  man  exclaimed :  "  He  has 
shot  me  to  pieces;"  and  died  in  a  few 
moments.  His  other  daughters  reached 
tbeir  father  in  a  few  moments  after  their 
■ister,  and  he  said  to  them  that  Anstin 
Franklin  shot  him.  These  witnesses  have 
been  attacked  in  various  ways,  as  being 
unworthy  of  belief.  The  one  who  says 
she  saw  the  shooting  Is  shown  to  be  a 
Cf>mmon  prostitute,  and  to  have  made 
statements  to  divers  persons  to  the  effect 
that  she  did  not  know  who  shot  her 
father.  The  other  girls  have  made,  as  the 
testimony  shows,  many  conflicting  state- 
ments, directly  at  variance  with  their 
testimony  on  the  trial,  and  some  of  them 
indicating  a  purpose  to  punish  the  ae- 
cnsed,  although  they  believed  him  inno 
cent;  In  fact,  the  testimony  impeaching 
the  character  of  these  girls  is  as  strong  as 
the  defense  could  well  have  made  it,  and 
yet  the  Jurors,  who  were  the  sole  triors 
uf  the  tacts,  believed  their  statements  to 
be  true,  and  evidently  based  their  verdict 
of  guilty  on  their  testimony.  It  is  diffi- 
cult for  a  court  not  In  the  presence  of  wit- 
nesses, who  are  being  examined  in  a  case 
like  this,  to  Judge  of  the  weight  the  testi- 
mony should  have  by  reason  of  the  con- 
duct of  the  witnesses,  and  their  manner  of 
detailing  the  facts  upon  which  the  charge 
is  based,  and  the  more  dllBcnlt  to  ascer- 
tain what  Importance  should  be  attached 
to  testimony  Introduced  for  the  purpose 
of  assailing  the  cbaractw  of  the  wttnesaee 
on  the  adverse  side.either  by  showing  gen- 
eral bad  reputation,  or  by  proof  of  con- 
flicting statements.  The  manner  and 
bearing  of  the  witnesses  when  under  ex- 
amination must  necessarily  impress  the 
Jury  the  one  way  or  the  other;  and  as  this 
court  is  deprived  oX  knowing  the  history 
of  the  witnesses,  their  manner  and  bear- 
ing when  testifying,  as  such  fncts  cannot 
well  be  spread  on  the  record,  the  necessity 


arises  for  making.  In  thts  class  ot  cases, 
the  Jury  the  sole  Judges  of  such  questions;, 
and,  after  a  careful  reading  of  the  testi- 
mony, we  are  far  from  saying  that  tlje- 
case  shows  an  absence  of  proof  authoris- 
ing the  conviction.  This  rase  had  Its 
origin  in  the  county  ot  Metcalfe,  and  wblle- 
tbe  deceased  was  s  man  In  the  lower 
walks  ot  life,  and  had  but  little  personal 
Influence,  the  accused  was  given  a  trial  Ib^ 
an  adjoining  county,  where  he  had  every 
opiwrtunity  to  disprove  the  charge  made- 
againBthim,and  where  no  influences  exist- 
ed to  prejudice  his  trial  in  any  way. 
While  the  burden  was  un  the  state  to- 
show  bis  guilt  beyond  a  reasonable 
doubt,  it  appears  that  no  one  of  the  five- 
Juries  could  agree  as  to  bis  innocence; 
and  the  trial  Judge,  on  his  first  conviction, 
seeing  that  it  might  t>a  possible  tbe- 
daughters  ot  the  dead  man  were  disposed. 
to  make  the  accused  the  victim  without 
regard  to  his  guilt,  granted  him  a  new 
trial;  and  every  opportunity.  It  seems  to- 
ns, was  afforded  the  accused  to  remove- 
not  only  the  suspicion  against  him,  but 
the  positive  testiraouy  of  those  who  saw 
the  shooting.  The  verdict  is  not  against, 
the  testimony. 

This  mnrder  originated,  doubtless,  from 
the  fact  that  the  accused  had  been  arrest- 
ed on  a  bastardy  warrant,  at  the  instance 
of  the  deceased,  charging  him  with  being 
the  father  of  a  child  the  daughter  of  the 
deceased  had  given  birth  to,  and,  al- 
though settled,  was  followed  by  threats 
on  the  part  of  the  accused  towards  the- 
deceased  fur  having  been  arrested.  It  is 
insisted  by  counsel  for  the  accused  that  it 
was  incompetent  to  show  by  the  witness 
(the  daughter)  that  she  bad  been  badly 
treated  by  the  accused,  with  a  view  ot 
showing  a  motive  on  the  part  of  the  ac- 
cused to  commit  the  crime.  The  witness^ 
stated  that  ** the  accused  had  mistreated 
her,  and  her  father  made  her  get  out  a 
bastardy  warrant  for  him.  and  he  com- 
promised by  paying  me  [the  witness]  fifty 
dolldrs. "  Threats  were  then  shown  by 
other  wltneHses  to  have  been  made  against 
the  deceased  oy  the  accused,  growing  out 
of  this  settlement,  and  we  think  It  com- 
petent as  showing  a  motive  on  the  part 
of  the  defendant  to  take  the  life  of  the  de- 
ceased. The  commission  of  one  offense  is- 
otten  allowed  to  establish  a  motive  tor 
committing  another  and  distinct  offense. 
It  may  be  shown,  where  one  Is  charged 
with  passing  counterfeit  money,  know- 
ing It  to  t>e  counterfeit,  that  the  ac- 
cused had  before  that  passed  similar  bills, 
knowing  them  to  l>e  spurious.  This  Is- 
allowed  to  show  the  Intent  or  the  mo- 
tive prompting  the  commission  of  the  act. 
Tn  Stout  V.  People,  4  Parker,  Crlm.  R.  71. 
the  prisoner  was  indicted  for  the  murder 
of  the  husband  of  A.  It  was  held  compe- 
tent to  show  that  the  prisoner  was  Hceu 
in  bed  with  the  wife  of  the  dcceaned,  as- 
furnishing  a  motive  for  the  commission  of 
the  crime.  In  the  case  of  Com.  v.  Mer- 
riam,  14  Pick.  518,  on  an  Indictment  for 
adultery,  testimony  of  an  improper  famil- 
iarity between  the  defendant  and  the 
same  wumnn  was  held  competent.  It  t>e- 
Ing  competent  to  show  n  bod  feeling  be- 
tween the  accused  and  the  deceased  by 
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reason  of  the  relation  of  tbe  former  with 
biB  danirhter,  tliere  was  no  reason  wby 
the  accused  was  denied  tlie  right  to  show 
^at  he  said  at  the  time  lie  did  not  com- 
promise  because  he  was  Rnllty,  but  was 
advised  that  be  had  better  do  bo,  as  the 
Smltiis  would  swear  lies  against  him. 
This  testimony,  if  admitted,  could  not 
have  controlled  tbe  verdict,  bat.  un  the 
contrary,  conduces  to  show  the  hatred 
that  woald  likely  arise  on  tbe  part  of  the 
nccused  by  reason  of  his  being  required  to 
pay  this  money  when  innocent  of  tbe 
cbarge,  and  in  this  way  sostaln  tbe  the- 
ory of  the  prosecation. 

It  is  claimed  that  an  instruction  should 
have  been  given  tbe  Jury  as  to  their  right 
to  credit  or  discredit  tbe  testimony  of  any 
witness,  when  from  the  facta  before  them 
tbey  were  satisfied  tbe  witness  was  an- 
worthy  of  belief.  An  instruction  -ot  this 
character  was  asked  and  refused.  We 
must  assume  that  those  comprising  tbe 
Jury  were  men  of  ordinary  intelligence, 
and  knew,  without  being  told,  tbey  were 
not  required  to  believe  tbe  statements  of 
the  witnesses  to  be  true  merely  because 
they  were  made  under  oath.  This  record 
is  mostly  made  up  of  matter  impeaching 
thecliaracteruf  witness  after  witness  for 
truth  and  veracity,  and  in  showing  con- 
flicting statements  to  have  been  made  by 
tbeni  in  reference  to  the  same  important 
fact.  The  Jury  knew  the  purpose  of  this 
testimony,  aad  that  they  were  not  seated 
in  the  box  tu  believe  every  statement 
made  by  a  witness,  whether  true  or  false. 
Besides,  the  fact  of  the  trial  Judge  calling 
the  attention  of  tbe  Jury  to  tbe  fact  that 
they  were  notcoropelled  to  believe  all  that 
was  said  would  induce  the  Jury  to  sup- 
pose the  court  was  ot  the  opinion  wit- 
nesses had  made  false  statements,  and  it 
was  therefore  bis  duty  to  warn  tbem  upon 
that  subject,  or  to  inform  them  they  were 
the  sole  Judges  ot  the  credibility  of  the 
witnesses  8urta  an  instruction  bas  here- 
tofore been  condemned,  and  when  given 
often  misleads  the  Juror  in  tbe  consider- 
ation of  the  facta. 

It  is  said,  further,  that  the  case  should 
have  been  continued  because  ot  the  ab- 
sence of  leading  counsel  for  the  defense 
and  of  two  or  more  witnesses.  These 
witnesses.  If  present,  would  have  stated 
what  was  proveu  by  witness  after  witness 
for  the  defense,  and  the  entire  record 
shows  a  preparation  by  the  defense,  and 
a  presentation  of  the  case  to  the  Jury, cov- 
ering every  point  upon  which  a  defense 
could  bave  been  made.  Arguments  were 
made  by  counsel  for  the  state  that  evi- 
denced mucb  seal  in  the  effort  to  convict, 
but  nothing  transpired  that  would  re- 
quire a  reversal  on  account  of  the  conduct 
of  the  prosecution,  or  would  Jastify  tbe 
court  in  saying  they  had  gone  beyond  the 
bounds  of  legitimateargument.  More  than 
ont)  counsel  appeared  for  tbe  accosed. 
His  case  was  fully  prepared,  and  doubtless 
ably  presented.  If  influences  existed  to 
improperly  control  the  minds  of  the  Jury, 
thers  are  more  rensons  for  looking  to 
them,  as  coming  from  the  defense,  by  rea- 
son ot  tbe  position  of  tbe  accused  in  bU 
neighborhood,  than  from  the  humble  peo- 
ple whose  wrongs  ttae  stdte  has  at  last 


vindicated  by  tbls  prosecution.  There  is 
some  question  made  as  to  the  attendance 
at  cburch  by  tbe  Jury  on  tbe  Sabbath 
while  tbls  case  was  being  tried,  and  ot 
remarks  made  by  tbe  minister  on  the  sub- 
ject of  murder.  There  Is  nothing  In  the 
record  to  warrant  tbe  statement,  or 
showing  in  any  way  that  this  accused  has 
not  bad  a  fair  trial.  In  fact,  the  testi- 
mony conduces  strongly  to  show  that  be 
seduced  the  daughter,  and  then  murdered 
tbe  father.    Judgment  affirmed. 


Simmons  v.  Commonwealth. 
(Court  iff  Appeal*  cf  Kmtuchu.    Feb.  26,  laBlL ) 

HOMICIT>E— EtIDBSOS— CSOXTIROAROB. 

1.  The  testimony  for  the  state  showad  that 
deceased  was  with  a  namber  of  colored  persoin 
on  an  excursion  train,  containing  many  drankeii 
passengers.  Defendant,  in  rej^mandingr  them 
for  heing  boisterous,  became  angry  at  an  inof- 
fensive remark  made  by  a  passenger,  walked  in- 
to another  car,  came  baok  with  a  pistol  in  his 
hand,  and  shot  aud  killed  deceased.  The  defense 
showed  an  elfort  on  the  part  of  deceased  to  shoot 
defendant,  and  showed  by  several  witnesses  that 
deceased  was  tbe  aggressor.  Held,  that  whether 
tbe  Idlling  was  murder  or  not  was  solely  a  ques- 
tion for  the  jury. 

3.  Defendant  filed  an  afBdavit  tor  oontinaance 
on  account  of  an  absent  witness,  and  the  court 
refused  the  motion,  but  allowed  the  affldavit  to 
be  read.  On  the  trial  a  naml>er  of  witnesses  tes- 
tified to  tbe  same  facts  defendant  expected  to 
prove  by  the  absdht  witness.  Held,  that  it  was 
not  error  in  the  court  to  ref  ose  to  require  the 
state  to  admit  tbe  tmth  of  Uie  statement  oon- 
tained  in  the  affidavit. 

Appeal  from  circuit  court,  Hardin 
county. 

"Not  to  he  officially  reported." 

John  S.  Simmons  was  convicted  of  mur- 
der, and  apoeals.    Affirmed. 

T.  A.  Robertsoa  and  J.  D.  Irwin,  for  ap- 
pellant. W.J.  Uendrlek,  for  tbe  Common- 
wealth. 

Pbtor,  J.  This  appellant  has  been  con- 
victed of  murder,  and  bis  punishment  fixed 
at  confinement  for  life.  Tbe  court  gave 
the  usual  instructions:  (1)  As  to  the  law 
uf  murder;  (2)  as  to  manslaughter:  (31 
as  to  self-defense.  It  appears  that  a  num- 
ber of  colored  persons  were  on  an  excur- 
sion train,  going  from  Louisville  to  Elisa- 
bethtown,  tbe  cars,  as  Is  usual  on  sucb  oc- 
casions, loaded  with  drunken  passengers, 
when  tbe  accused  reprimanded  those  who 
were  boiaterons,  and  from  some  inoffen- 
sive remark  made  by  a  passenger  became 
angry,  went  Into  another  car,  and  re- 
turned with  pistol  In  band,  shooting  the 
deceased,  whom  he  perhaps  had  never 
seen  before,  to  death.  This  is  the  testi- 
mony tor  the  Btate  and  by  several  wit- 
nesses. The  defense  shows  an  effort  on 
the  part  of  tbe  deceased  to  shoot  the  ap- 
pellant, and  shows  by  several  witnesses 
that  the  deceased  was  the  aggressor. 
Whether  the  killing  was  murder  or  in  aeit- 
defense  was  solely  a  question  for  ttae  Jury; 
and,  If  the  witnesses  for  the  state  are  to 
bo  believed.  It  was  an  aggravated  case  of 
murder,  and  the  verdict  of  guilty  was 
proper.  We  cannot  disturb  the  verdict  on 
the  evidence.  An  affldavit  was  filed  for  a 
continuance,  and,  the  court  refasing  tbe 
motion,  allowed  tbe  affidavit  to  be  read 
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aa  evidence,  wben  it  in  arKoed  by  counsrl 
tbe  court  HboDid  have  required  tbeetate 
to  admit  tbe  trntb  of  tbe  Btatements  con> 
talned  In  It.  On  tbe  trial  tbe  defense 
proved  by  witness  after  witness  the  same 
fact  be  expected  to  prove  by  the  absent 
witness, and, if  tbesbeentwltnessbadbeen 
present  and  testiSed,  he  would  not  have 
chansed  the  verdict.  The  fact  that  the  rec- 
ord shows  no  order  culling  a  special  term 
will  not  authorise  this  court  to  determine 
the  proceediusa  void,  or  the  formation  of 
thenrrand  Jury  illegal.  Itmustbepresumed 
that  the  court  was  called  as  required  by 
law,  and  the  grand  ]ury  impaneled  and 
sworn  in  tbe  usual  form.  We  see  nothing 
in  this  case  In  tbe  way  of  error  affecting 
the  substantial  rights  of  this  appellant. 
The  law  was  folly  given  by  the  court  be- 
low, and  It  was  with  the  Jury  to  believe 
tbe  witnesses  on  tbe  one  side  or  tbe  other. 
Judgment  afiSrmed. 


Carlton  v.  Commonwealth. 
(Court  cf  AppeaU  vf  KentwOiy.    Feb.  SS,  1899.) 

C^UMXHAI.  LlW— SbFABATIHO  WITNB8SS8— Disckb- 

Tiox  or  Tbiai.  Covbt. 

1.  In  a  criminal  case,  it  is  within  the  soond 
dlsCTetlon  of  the  court  to  allow  a  witness  who 
was  prosent  at  the  trial.  In  violation  of  the  rnle 
requiring  witnesses  to  be  separated  and  kept  oat 
of  the  coort-room,  to  testify. 

a.  To  warrant  a  reveraal  In  snch  case,  the 
record  mostcontainsometblng  from  which  it  loay 
be  inferred  that  the  oonrt  abused  Its  discretion 
to  the  prejudice  ot  the  substantial  rights  of  a 
p«rty. 

Appeal  from  circuit  court,  Henderson 
county. 

"Not  to  be  officially  reported." 

Dave  Carlton  was  convicted  of  assault 
with  a  deadly  weapon  with  intent  to  kill, 
and  appeals.    Affirmed. 

F.  W.  Hatebiaon.  tor  appellant.  W.  J. 
Bendnek,  for  tbe  Commonwealth. 

Lewis,  J.  The  offense  of  which  appel- 
lant was  convicted,  and  sentenced  to  the 
penitentiary  for  four  years.  Is  maliciously 
beating  and  wounding  Charles  Brown 
witb  a  car  coupllng-pln,— a  deadly  weap- 
on,— with  Intention  to  kill  blm.  It  ap- 
pears that  Brown  and  his  partner,  Puck- 
ett,  were  interested  In  a  flsb-market  In  the 
city  of  Henderson,  and  July  27, 1891, about 
4  p.  M.,  he,  accompanied  by  appellant, 
wbo  was  employed  for  tbe  purpose,  went 
on  a  railroad  train,  about  10  miles,  to  Ko- 
bard's  Station;  thence,  walking  on  tbe 
railroad  track,  about  two  miles,  to  a  cer- 
tain creek,  tor  tbe  purpose  of  catching 
craw-flsb  for  fisb-bait.  But,  not  being 
very  successfnl,  they  concluded  to  remain 
that  night  near  tbe  creek,  and  both  lay 
down  npon  the  ground.  According  to  the 
testimony  ot  Brown,  be  lay  down  abont 
dark  under  a  tree  80  or  85  feet  from  the 
railroad  track;  but  he  said  be  did  not 
Jcnown  when  appellant  laid  down,  and 
that  about  1  o'clock,  he  came  to  himself. 
His  face  and  head  ^ere  bleeding  from 
wuonds,  bis  nose  nearly  cut  off,  chlu-bone 
broken,  and  several  teeth  knocked  out. 
He  stated  he  did  not  know  bow  he  re- 
ceived tbe  injuries,  bus  no  recollection  of 


receiving  any  blows,  and  In  fact  knew 
nothing  at  all  about  tbe  cause  of  his  in- 
juries. He  testified  that,  after  becoming 
conscions,  be  called  appellant  severiu 
times  before  be  answered,  and  told  blm  be 
was  hurt,  and  asked  blm  to  get  for  blm 
water;  but  be  replied  It  was  so  dark  be 
could  not  And  tbe  creek,  and  did  not  bring 
water  or  go  to  blm  nntll  daylight.  He 
further  said  be  was  delirious  a  part  of  tbe 
time  between  receiving  tbe  injuries  and 
day-light,  wben  appellant  did  bring  water 
in  a  bottle  they  had.  Appellant,  then  at 
Brown's  request,  left  him,  for  the  purpose 
of  procuring  help, — one  dollar  being  given 
to  blm  for  the  purpose,— but  did  not  re- 
turn. Instead,  be  went  to  the  station, 
and  thence  to  Henderson;  Brown  having 
been  brought  home  about  noon.  Both 
Brown  and  Pnckutt  testified  that  they 
had  threatened  to  have  appellant  arrested 
if  he  did  not  pay  back  to  them  92.40  they 
say  be  had  Improperly  claimed  due  him  on 
a  settlement,  but  Brown  states  he  (appel- 
lant) had  agreed  to  "work  it  out. "  The 
statement  of  appellant  was  that  be.  In 
fact,  lay  down  before  Brown,  and  did  not 
Inflict  the  Injury,  or  know  Brown  was  in- 
jured until  he  was  awakened  by  his  calls; 
that  be  did  not  get  the  water  because  It 
was  too  dark  for  blm  to  do  so,  but  went 
to  him  and  held  blm  In  his  lap  until  day- 
light, and  in  that  way  got  blood-stains 
on  his  clothes  that  were  proved  on  the 
trial.  He  further  stated  be  went  to  a  per- 
son, and  asked  him  to  go  to  where  Brown 
was,  and  aid  him  In  removing  blm,  but 
that  person  refused ;  bat  be  did  not  men- 
tion the  matter  to  any  one  at  tbe  station. 
Tbe  place  where  Brown  wan  wben  be  be. 
came  conscious,  as  shown  by  a  quantity 
of  blood  seen  the  next  day,  was  at  the 
bottom  of  a  railroad  fill  or  dump.  There 
was  blood  on  tbe  ends  of  the  railroad 
cross-ties,  and  some  found  on  tbe  side  of 
the  embankment.  And  the  most  natural 
and  plausible  theory  is  that,  Instead  of  be 
injured  by  appellant,  be  had,  under  tbe 
influence  of  whisky,  aimlessly  wandered 
upon  tbe  railroad  track,  and  was  struck 
and  knocked  down  the  embankment  by  a 
passing  train;  and  that  theory  is  made 
plausible  by  tbe  statement  of  appellant 
that  in  searching  after  day-light  for  the 
quart  bottle  the;  bad  brought  from  Hen- 
derson, lull  of  whisky,  with  which  to  fetch 
water  to  Brown,  he  found  It  empty  on  the 
embankment  near  the  cross-ties.  That 
statement  is  entirely  consistent  with  tbe 
presence  of  blood  on  tbe  cross-ties  and  on 
the  side  of  tbe  embankment.  In  fact, 
there  does  not  seem  to  us  any  other  reason- 
able explanation  of  the  presence  of  blood 
at  those  places,  except  that  Brown  was 
there  in  person,  and  so  drunk  he  did  not 
know  when  or  how  he  was  injured,  though 
he  may  have  been  struck  by  tbe  train ; 
for,  if  it  be  true,  as  he  states,  that,  though 
he  had  taken  several  drinks  of  the  wbislcy, 
be  was  not  actually  drunk  wben  be  lay 
down.  It  is  difficult  to  account  for  bis  ut- 
ter Inability  to  tell  or  even  guess  how  he 
was  hurt.  Though  the  conduct  of  appel< 
Innt  showed  apparent  indifference,  and 
lack  of  proper  effort  to  relieve  Brown  after 
be  was  hurt,  it  was  not  enough  to  au- 
thorise the  belief  be  Inflicted  tbe  Injury,  in 
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view  nf  the  circamatances  ho  Htronsly  in- 
dicating a  collision  with  the  railroad 
train  as  the  canse.  Nor  wonld  the  threat 
of  Brown  and  Puckett  to  hare  appellant 
arrested  for  the  cause  referred  to  be  RafB« 
dent  to  authorise  the  belief  he  was  gnilty, 
Specially  as  there  Is  no  evidence  he  made 
any  threats  of  violence,  or  entertained 
hostile  feellof^  against  them.  It  is,  there* 
fort,  manifest  that  the  verdict  of  the  Jnry 
was  bised  npun  the  fact  that  the  noap- 
Ilng-pln  mentioned  in  the  indictment  was 
found  near  wttefe  Brown  lay  after  he  was 
hurt,  as  indicated  by  the  pool  of  blood. 
Bnt  finding  the  coap)ing-pin  at  that  place 
would  not  have  been  alone  sufficient  to 
warrant  conviction,  tor  It  might  have 
rolled  down  the  embankment,  or  been  put 
there  by  another  person  than  appellant, 
except  that  there  was  evidence  tending  to 
show  appearance  of  blood  on  It.  Two  of 
the  witnesses  who  visited  the  place  where 
Brown  was  Injured  testified  that  in  addi- 
tion to  seeing  blood  on  the  railroad  track, 
near  the  cross-ties,  and,  about  half-way 
down  the  dump,' one  of  them  picked  up  a 
car  conpling-ptti  about  10  or  16  feet  from 
where  the  lareeet  spot  of  blood  was,  at 
thefoot  pfth«l  dump;  that  it  seemed  to 
have  been  thrown  over  In  the  weeds  and 
grass;  and  the  witnesses  thought  they 
could  see  some  small  blond-spots  on  the 
pin,  but  could  see  no  spots  on  it  at  the 
trial.  Another  witness  was  present  at 
the  time  the  pin  was  found,  but  does  not 
•uy  be  saw  blood-spots  on  it. 
"But  the  commonwealth  then  closed  its 
examination  of  its  witnesses  by  Introduc- 
ing W.  H.  Negley,  who  testified  he  held  the 
examining  trial  of  appellant,  and  that 
there  were  then  blood-stains  on  a  piece  of 
conpllng-pin,-  and  that  he  kept  the  pin 
wrapped  up  in  the  bloody  «hirt  in  his 
office  until  the  day  he  testified.  It  Is  ob- 
vious the  evidence  of  the  two  preceding 
witnesses  was  not  distinct  or  positive 
enough  on  the  subject  to  authoriie  belief, 
lieyond  reasonaltle  doubt,  that  there  was 
blood  on  the  conpllng-pin ;  and  It  is  there- 
fore %  reasonable  supposition  that,  with- 
out the  testimony  of  Negley,  there  would 
have  been  no  conviction.  And  thus  Is  pre- 
sented the  question  whether  the  error  of 
the^ourt  in  permitting  Negley  to  testify, 
over  the  objection  of  appelant,  notwith- 
standing he  had  been  present  all  the  time, 
in  violation  of  the  rule  requiring  witnesses 
to  be  separated  and  kept  out  of  the  court- 
room, was  such  as  prejudiced  the  substan- 
tial rights  of  appellant.  Inconstrningsec- 
tion  6U1,  Civil  Code,  relating  to  exclusion  of 
witnesses  from  the  court- room,  not  nnd'>r 
Examination,  It  was  held  by  this  court.  In 
Johnson  v.  Clem,  82  Ky.  8,  the  proper 
practice  Is  to  leave  the  question  to  a  sound 
lega]  discretion.  There  is  no  provision 
on  the  subject  In  theCrlminal  Code,  except 
section  62,  which  relates  to  trials  in  ex- 
amining courts,  but  Is  nut  essentially  dif- 
ferent Irora  section  601,  Civil  Code.  If,  then, 
it  is  lu  the  sound  legal  discretion  of  the 
trial  court.  It  would  seem  that  there 
should  be  something  In  the  record  from 
which  It  may  be  interred  the  court  abused 
that  discretion,  to  the  prejudice  of  snb- 
stantial  rights  nf  the  defendant,  which 
4oes  not  appear  in  this  case.    As,  there- 


fore, no  error  of  law  was,  ta  <yar  opfnton, 
committed  by  the  eonrt,  in  that  or  any  r»> 
apect,  thelndgment  moat  ba  affirmed. 


RAirrsKBoacB  t.  DoirAuiaoK  et  mi. 
(Count  nf  Apj)eaU  cf  Kentudti/.  Jan.  flO^  1899l> 
Right  to  Cubtbst. 
A  hnsband  puroh«sed  land,  and  tkad  it  con- 
veyed to  his  wife  by  the  original  owner.  The 
deed  provided  that  it  was  "for  her  aole  and  sep- 
arate use, "  free  from  all  ose,  iaterest,  or  con- 
trol of  her  said  hnsbasd,  or  any  other,  w*.th  tb* 
habendum  otauae,  "to  the"  wife,  "tier  heirs  and 
asai^ns,  forever, with  •  covenant  of  foseral  war- 
ranty, and  with  full  power  in  her  to  sell,  convey, 
follow,  and  reinvest  the  proceeds,  and  to  diapose 
of  the  property,  or  Ita  proceeds,  by  last  will  and 
testament,  and  always  to  the  ezolnsion  of  any 
use.  Interest,  or  control  of  her  said  hnaband, 
or  any  other. "  Held,  that  this  barred  the  eorteay 
of  a  aeetwd  hnsband. 

Appeal  from  circuit  court,  ChriBtian 
county. 

"Not  to  be  officially  reported." 

Action  by  Mary  A.  Donaidaoti  and 
others  against  Henry  Raatenbuach  to  re- 
cover certain  real  estate.  Judgment  for 
pluintitfs.    Defendant  appeals.    Affirmed. 

L.  A.  Syprt,  for  appellant.  Benrjr  Fer- 
guson and  Henry  J.  Stites,  for  appellees. 

Pbyob,  J.  The  only  question  In  thia 
case  Is,  is  the  appellant,  who  was  the 
second  husband,  entitled  to  curtesy  in  the 
house  and  lot  conveyed  to  the  wife  by  her 
first  husband?  JohnHastla  (the  first  hus- 
band) Invested  bis  means  In  the  real  es- 
tate In  question,  and  had  It  conveyed  by 
the  original  owner  and  vendor  to  his  wife, 
Kllen.  The  deed  reads:  "For  her  sole  an<i 
separate  use,"  freefrom  all  use, interest, of 
control  of  her  said  husband,  or  any  other, 
with  the  babendam  clause  as  follows: 
"To  the  said  Ellen  D.  Hastie,  her  heirs  and 
assigns,  forever,  with  covenant  of  generali 
warranty,  and  with  full  power  In  her  to- 
sell,  convey,  follow,  and  reinvest  the  pro- 
ceeds, and  to  dispose  of  said  property,  or 
its  proceeds,  by  last  will  and  testamentr 
and  always  to  the  exclusion  of  any  use,. 
Interest,  or  control  of  her  said  husband,, 
or  any  other."  We  think  the  language- 
used  was  Intended  to  create  something 
more  than  a  mere  separate  estate  in  the 
wife,  and  the  power  given  the  wife  to  aeli, 
convey,  and  devise  the  property  indieated 
a  plain  purpose  on  the  part  of  tbegrantor 
(the  vendor  having  made  the  coBveyance 
by  the  direction  of  the  husband,  as  the- 
wilting  itself  shows)  to  difest  the  hus- 
band of  all  interest  in  the  property,  not 
merely  Its  use  and  control,  but  all  inter- 
eat  whatever,  and  always  to  theexclnalon 
of  any  interest  or  control  of  her  aald  hus- 
band or  any  other.  Suppose  the  husband, 
being  infirm,  as  the  testimony  shows  he- 
was,  had  used  the  language  in  the  con- 
veyance with  reference  alone  to  any  future 
husband  the  wife  might  thereafter  have, 
could  there  be  any  doubt  as  to  the  mean- 
ing of  the  language  used,  bat  "always  to 
the  exclusion  of  any  use,  interest,  or  con- 
trol of  any  future  husband?"  The  crea- 
tion of  a  separate  estate  only  will  not  de- 
prive the  huRband  of  curtesy,  but,  when 
the  latiguage  used  In  the  conveyance  ex- 
presses a  plain  latent  .to- deprive  the  hua- 
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band  of  this  lig'ht,  hia  claim  to  a  llfe-es* 
tate  la  barred.  It  dependa,  at  last,  upon 
the  Instrnment  Itself,  and,  In  thia  cade,  tbe 
plain  purpose  of  the  husband  iraa  tn  de- 
prive bimsplf  of  all  interest  whatever  in 
the  property,  as  well  as  any  other  the  wife 
might  subsequently  marry.  Judgment 
affirmed. 


McCain  v.  IjOCIBTiixb  &  N.  BL  Co. 
{Court  nj  Avpealt  of  KtntuOiii.    Feb.  18, 189a.) 

BAII.BOAD  COMPAJIUS  — AcOtDENTS  AT   CBOSSIiraa 

— BTiimro— Appbal. 

1.  In  aa  actton  against  a  railroad  oompany 
for  peraonal  intaries  oooaaioned  plaintiS  by  hu 
borse  taking  trigbt  and  innaing  away  at  a  oroaa- 
ing,  tbe  only  ground  of  nesUgence  stated  in  Um 
complaiBt  was  that  defencbnt's  emplovea  per- 
mitted a  train  to  approach  the  orossing  at  a 
dangerona  rate  of  speed  vithoat  giving  proper 
notice  of  its  coming;  and  the  evidence  showed 
that  plaintiff  and  a  oompanloo,  as  they  drove 
towards  the  croesiag,  were  conversing,  and  did 
not  check  the  bone,  or  look  or  liateo  for  the 
train;  that  they  did  not  hear  tbe  whistle  for  the 
eroaaing.  though  tdown  at  the  proper  time  and 
place;  that  they  did  not  discover  the  coming 
train  until  too  near  the  track  to  turn  the  horse 
aronnd;  and  that  they  tried  to  prevent  the  horse 
from  crceaing,  bat  conld  not,  as  it  was  unruly. 
Held,  that  the  evidenoe  waa  not  sulBctent  to 
sustain  the  oMpplaint,  and  that  a  verdict  for  de- 
fendant waa  properly  directed. 

iL  1^0  recovery  could  be  had  in  such  case  on 
evidence  that  a  blowing  of  the  whisUu  at  tbe 
time  the  horse  ran  away  was  annecessary, 
where  such  fact  was  not  alleged  in  tbe  com- 
plaint aa  a  ground  of  negligence  on  tbe  part  of 
defendant. 

S.  Aa  amended  complaint,  a  tender  and  offer 
to  file  which  have  been  rejected  by  a  trial  court, 
cannot  be  considered  un  appeal,  where  such 
amended  pleading  is  not  made  a  part  of  the  rec- 
ord, or  identified  either  by  order  of  court  or  by 
hill  of  exception. 

Appeal  from  circuit  eonrt,  Marlon 
connty. 

■"Not  to  be  offlclally  reported. " 

Action  by  Joseph  McCain  against  tbe 
Loaiavllle  i  Nnsbvllle  Railroad  Company 
for  peraonal  injarlea.  J  adgment  lor  defend- 
ant.   Plaintiff  appeals.    Affirmed. 

H.  P  Cooper,  for  appellant.  W.  J. 
Little,  tor  appellee. 

H01.T,  C.  J.  The  only  ground  of  negli- 
gence stated  In  the  petition  is  that  those 
In  charge  of  the  appellee's  train  permitted 
It  to  approach  a  public  crossing  at  a  dan- 
gerous rate  of  speed  without  girlng  prop- 
er notice  of  Its  coming,  whereby  tbe  ap- 
pellant, who  waa  In  bis  baggy,  was  de- 
coyed so  near  the  crossing  that  bla  borse 
took  fright  and  ran  away,  throwing  him 
ont,  and  injnring  him.  This  was  trav- 
ersed, and  contributory  neglect  also 
pleaded.  At  tbe  close  of  the  testimony 
for  the  platntlff  a  peremptory  instruction 
was  given  to  the  jury  to  find  for  the  de- 
fendant, and  the  correctness  of  this  roling 
is  tbe  only  question  to  be  considered.  If 
there  was  any  evidence  to  sustain  the 
complaint,  tbeo  It  shonld  not  have  been 
done.  Tbe  appellant  and  one  Oreene,  who 
were  In  tbe  boggy,  state  that  as  tliey  ap- 
proached tbe  crossing  they  were  driving 
along  in  a  careless  way,  engaged  In  con- 
verHation,  and  did  not  cheek  the  horse,  or 
look  or  listen  for  tlie  train.    They  did  not 


hear  tbe  whistle  for  the  crossing,  althongb 
It  was  blown  at  the  proper  time  and 
place,  and  did  not  discover  the  coming 
train  until  wlttaln  a  few  feet  of  tbe  rail- 
road track,  and  so  near  that  they  could 
not  turn  their  horse  around.  They  trie*} 
to  prevent  bim  from  crossing,  bat  could' 
not,  as  he  was  unruly  and  anmanageabla. 
After  crossing,  tbe  turnpike  for  a  short 
distance  ran  quite  near  the  railroad  track, 
and  ]nst  as  they  got  to  the  point  where  It 
tamed  away  from  It  tbe  wbiatle  of  tbe  lo- 
comotive, which  was  tben  about  opposite 
them,  was  sbaririy  blown,  frightening  the 
borne,  so  that  be  tamed  aroaad,  and  tliey 
w«re  thrown  ont  of  the  buggy.  There  I* 
no  evidence  that  the  train  was  behind 
tlma,  and  it  is  shown  to  have  been  run- 
ning at  most  at  only  an  ordinary  rate  ol 
speed.  Indeed,  there  is  evidence  tending 
to  show  that  It  was  running  quite  hIow, 
and  a  stop  was  made  soon  after  passing 
the  crossing.  There  Is  no  evldeuce  what- 
ever  to  sustain  tbe  character  of  negligence 
charged  In  the  petition.  Upon  the  trial 
the  appellant  relied  upon  the  fact  that  a* 
you  approacheil  the  crossing  a  hedge  ob- 
scured the  view  partly  or  altogrether,  at 
least  at  different  places.  In  addition  tt> 
this,  the  hearing  of  persons  In  the  buggy 
was  not  very  good.  But  these  fiicta 
sbouid  have  made  them  more  careful;  and 
their  evidence  shows  there  was  an  utter 
want  of  all  precantion  upon  their  part. 
Thft  appellant  also  claimed  upon  the  trial 
that  the  blowing  of  the  whistle  at  the 
time  the  horse  ran  away  was  annecessary 
and  negllKent.  Instead  of  a  want  of  sig- 
nal, there  was  too  much  of  It.  However 
this  may  have  been.  It  was  not  conk- 
plained  of  In  the  petition;  and  where  It 
specifies  the  facts  or  character  of  neglect 
relied  upon  a  party  cunuot  recover  upon 
the  showing  of  a  different  state  of  negli- 
gence. 

.The  record  shows  that  the  appellant 
tendered  and  offered  to  file  an  amended 
petition,  which  was  rejected ;  but  It  does 
not  appear  when,  in  the  progress  of  the 
ease,  thl<i  was  done.  If,  after  the  court 
had  anqounced  Its  purpose  to  aonsalt  tbe 
plaintiff,  then  It  certainly  had  a  large  dis- 
cretion as  to  whether  tbe  amendment 
sbouid  be  filed.  The  proposed  pleading, 
however,  was  not  made  a  part  of  the  rec- 
ord, or  Identified  either  by  order  of  court 
or  bill  of  exception,  and  it  cannot,  there- 
fore, be  considered.    Judgment  affirmed. 


Qriosbt  v.  Hart. 

{0»mt  tf  Appeals  of  KtmuOeu.    Feb.  88, 1808.  > 

Rblbabb  of  Judquekt— Fleadirs. 

1.  Plaintiff  obtained  a  judgment  indlvidoally, 
and  also  one  as  guardian,  against  defendant.  On 
a  sale  of  defendant's  land  on  execution  on  her 
individual  judgment,  she  became  porubaser.  De- 
fendant objected  to  the  sale  on  the  ground  of  In- 
adeqaacy  of  price.  The  court  overruled  tbe  ob- 
jection on  ooodltion  "that  plaintiS  release  the 
balance  of  her  Judgment  against  defendant,"  and 
the  order  recited  that  she  "released  and  ac- 
knowledged the  satisfaction  of  the  balance  of  her 
said  Judgment. "  Afterwarda  execution  was  is- 
sued on  the  Indgment  in  favor  of  plaiutiff  as 
guardian.  Defendant  contended  that  that  amount 
also  waa  included  in  the  release.^-^e2d  tbiU, 
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where  the  record  on  appeal  did  not  ah«w  whether 
the  release  was  intended  to  embrace  that  amoant, 
the  finding  of  the  chancellor  that  it  did  not 
would  not  oe  disturbed. 

8.  Where  plaintilf' s  reply  averred  that,  when 
the  execution  issued,  the  judgment  in  her  favor 
as  guardian  was  still  nnsatlsiJed,  a  rejoinder 
that,  when  ezecntion  Issaed,  there  was  no  un- 
satisUed  judgment  In  plaintiff's  faTor  as  cnard- 
ian,  but  that  it  had  beeu  paid  off  and  released, 
was  merely  a  denial  in  affirmative  form  of  the 
reply,  and  did  not  call  for  a  surrejoinder. 

Appeal  from  circuit  cuort,  Liocoln  cnnn- 
ty. 

"Not  to  be  officially  reported." 

Action  by  B.  T.  Hart  against  Edward 
Miller  to  recover  the  parchase  price  of  cer- 
tain land.  On  petition  Susan  B.  Ortgaby 
became  a  party, claiming  title  to  tbe  land. 
From  a  Judgment  diBmlBsing  ber  claim  she 
appeala.    Affirmed. 

J.  B.  MeFerrau,  tor  appellant.  W.  O. 
Welch,  for  appellee. 

Holt,  C.  J.  Tbe  appellee,  B.  T.  Hart, 
obtained  a  Judgment  in  her  tavor  individ- 
oally  for  two  en  ma,  and  also  as  guardian 
for  two  other  sums,  against  tbeappellant, 
8.  B.  Origsby.  Other  creditors  of  tbe 
latter  were  also  adjudged  certain  sums  In 
the  same  Judgment.  The  debts  were  a 
Uen  upon  two  tracts  of  land,  containing 
several  hundred  acres,  which  appear  to 
bave  adjoined  each  other,  and  they  were 
ordered  to  be  sold  to  pay  the  tndebtedueaa 
In  the  order  directed  in  tbe  Judgment. 
The  appellee  became  the  purchaser.  The 
appellant  excepted  to  thesale,  one  ground 
being  inadequacy  of  price.  The  court 
overruled  the  exceptions,  as  the  order  re- 
cites, upon  condition  "that  the  defendant, 
B.  T.  aart,  will  release  the  balance  of  her 
Judgment  against  the  defendant,  S.  B. 
iirlgsby,  not  made  by  the  sale  of  said  land ; 
and  thereupon  came  tbe  said  Hart,  and 
released  and  acknowledged  the  satisfac- 
tion of  thu  nald  balance  of  her  said  Judg- 
ment against  said  defendant,  Origsby." 
Several  yeani  after  all  this  occurred  the 
appellee  sold  to  Edward  Miller  a  part  of 
the  land  thus  purchased,  and  Included  in 
it  three  acres  that  belonged  to  t^e  appel- 
lant, which  had  not  been  in  fact  embraced 
in  the  sale  of  her  land.  The  appellee 
brougbt  this  action  against  Miller  to  re- 
cover the  purchase  money,  and  for  a  sale 
of  tbe  land  purchased  by  bim.  He  defend- 
ed upon  the  gn'ound  of  no  title  as  to  the 
three  acres.  While  the  action  was  pend- 
ing tbe  appellee  sued  out  an  execution  for 
the  amount  of  the  Judgment  in  her  favor 
as  guardian,  which  had  not  been  paid  by 
the  sum  for  which  she  bad  purchased  the 
appellant's  lands.  It  was  levied  upon  the 
three  acres,  and  at  the  execution  sale  she 
purchased  It,  then  procured  a  sheriff's 
deed,  and  then  set  up  In  this  action  that 
she  had  perfected  her  title,  and  that  her 
purchase  of  tbe  three  acres  inured  to  tbe 
benefit  of  her  vendee.  Miller.  The  appel- 
lant, Grigsby,  by  petition  and  answer,  be- 
came a  party  to  the  action,  claiming  the 
three  acres.  The  court  dismissed  her 
claim,  and  entered  Judgment  enforcing  tbe 
appellee's  lien. 

The  appellant  averred  In  her  pleadings 
that  when  tbe  execution  was  sued  out  tbe 


appellee,  as  guardian,  had  no  judgment; 
but  that  it,  as  well  as  her  individual  judg- 
ment, bad  been  satiafled  and  released  by 
the  sale  of  the  appellant's  land.  It  is 
claimed  now  that  this  is  admitted  by  the 
pleadings;  and. If  not,  that  It  is  shown  by 
the  record  of  tbe  old  suit.  It  is  evident 
that  all  parties  supposed,  at  the  time  of 
the  sale  of  tbe  appellant's  land,  that  it  em- 
braced the  three  acres.  It  appears  to 
have  adjoined  tbe  land  that  was  in  fact 
sold.  The  appellee  was  given  the  posses- 
sion of  It  with  the  land  in  fact  sold,  and 
remained  In  possession  of  It  for  several 
years,  and  until  she  sold  to  Miller,  when 
he  was  put  In  possession  of  it.  It  does 
not  appear  to  have  bad  any  improre- 
raents  upon  it  In  the  way  of  buildings  at 
the  time  of  the  sale  of  the  appellant's  land, 
and  no  reason  appears  why  it  should  not 
then  have  been  sold,  as  the  sale  appears  to 
have  been  a  sweeping  one  of  all  of  the  ap- 
pellant'sezempt  property.  It  was  doubt- 
less the  belief  apon  appellee's  part  that  all 
of  the  appellant's  property  had  been  sold 
that  induced  the  willingness  upon  ber  part 
to  release  tbe  balance  of  her  debt  in  order 
to  obtain  a  confirmation  of  the  sale;  and 
It  the  release  was,  as  she  now  claims,  not 
intended  to  embrace  tbe  balance  of  the 
debt  due  to  her  as  guardian.  It  was  prol>- 
ably  because  of  its  fiducial  character,  and 
the  danger  of  responsibility  upon  her  part 
if  she  released  it.  Under  these  drcomstan- 
ces,  and  as  the  appellant  is  in  equity,  the 
chancellor  should  not  construe  the  release 
beyond  its  actual  terms,  unless  it  is  mani* 
test  tbe  court  and  parties  nnderstood  and 
believed  It  embraced  both  the  Individual 
and  fldarlal  debt.  The  sale  was  confirmed 
upon  the  condition  that  tbe  appellee  "re- 
lease the  balance  ofherjudgraent,"  and  she 
thereupon  "released  and  acknowledged 
the  satisfaction  of  the  said  balance  of  her 
said  Judgment.*  Its  terms  do  not  em- 
brace the  balance  of  the  Judgment  in  ber 
favor  as  guardian.  As  this  record  is  made 
up,  no  satisfactory  calculation,  can  b« 
made  as  to  whether  the  release  was  in- 
tended to  embrace  both  the  individual 
and  fiducial  Indebtedness;  and  the  finding 
of  the  chancellor  that  it  did  not  embrace 
the  latter  ought  not  tn  be  disturbed. 

The  rejoinder  of  tbe  appellant  avers 
that  when  the  execution  Issued  there  was 
no  unsatisfied  Judgment  In  appellee's  fa- 
vor as  guardian,  but  tbat  It  bad  been  paid 
off  and  released.  There  was  no  surrejoin- 
der filed.  Tha  appellee's  reply,  however, 
avers  that  when  the  execution  issued  tbe 
Judgment  In  her  favor  as  guardian  was 
still  unsatisfied;  so  that  the  averment  of 
the  rejoinder  is  merely  a  denial  In  affirma- 
tive form  of  the  reply.  It  Is  true  the  re- 
joinder further  sets  forth  bow  the  Judg- 
ment bad  been  satisfied,  to-wit,  by  tbe  re- 
lease made  upon  tbe  confirmation  of  tbe 
sale;  but  it  also  refers  to  tbat  record  as  a 
part  of  the  rejoinder,  and  an  Inspection  ol 
It  falls  to  show  that  the  balance  of  the 
Judgment  In  appellee's  favor  as  ganrdian 
was  released.  Hence  there  was  no  need  of 
any  farther  denial  than  that  already  made 
by  the  reply,  and  In  fact  could  be  none. 
The  Issue  was  fully  made.  Judgment  af' 
firmed. 


Digitized  by 


Google 


Ark.) 


SUBBATT  V.  YOUNG. 


539 


SDRRATT  ▼.  TOOMG. 

(Supreme  Court  of  Arkansat.    F»b.  18, 1898.) 

BxsMPTioK  OF  BFBcirio  Articles — Bbuctiok— 
Right  to  Procbbds  of  Saus. 
Const,  art.  B,  {  8,  conferring  on  a  resident 
debtor  who  Is  married  or  the  head  of  a  family 
the  privilege  of  selecting  specific  articles  of  prop- 
erty to  a  certain  amount  as  exempt  from  execu- 
tion, and  Mansf.  Dig.  i  8006,  pointing  oat  partic- 
ularly the  manner  in  which  suoh  artioles  are  to 
be  selected,  and  proTiding  that  when  they  are 
selected  a  tvipeneaecu  shall  be  issued  to  prerent 
their  sale,  do  not  confer  on  the  debtor  the  right 
to  claim  exemptions  out  of  the  proceeds  of  the 
property  after  it  has  been  sold  under  an  order  of 
attachment  pending  the  litigation,  when  the 
debtor  has  had  an  opportunity  to  olaiia  hia  ex- 
emptioiM  In  spedflo  articlea  before  the  sale. 

Appeal  from  circuit  court,  Sebaeitlao 
county;  Joseph  M.  Hill,  Special  Judne. 

Tbia  waa  an  attacliment  levied  by  D.  J. 
Touns  upon  the  persoDal  property  of  J. 
F.  Sarratt.  A  aupenn-deaa  liavingbeeo  ta> 
aued  to  prevent  the  Hale  of  tlie  property 
on  theffrouod  that  It  waaexempt.audthe 
supersedeaa  having;  been  afterwards 
<]uaabed,  the  defendant  appeals.  Af- 
flmied. 

C.  J.  Frederick,  for  appellant.  L.  P. 
Sandels  and  C.  E.  Warner,  for  appellee. 

HueBia,  J.  The  appellee  sued  out  and 
bad  an  attachment  levied  upon  personal 
property,  wbleb  had,  prior  to  tbeimuance 
of  the  attachment,  been  nsslKned  by  tbe 
appellant  tor  the  beneflt  of  his  creditors. 
Pending  the  attachment.  In  vacation,  be- 
fore tbe  judge  of  tbe  circuit  court,  the  ap- 
pellee presented  a  petition  praying  a  sale 
of  tbe  property  attached,  representing 
that  "it  would  be  greatly  to  the  interest 
and  beneflt  of  all  parties  to  have  the 
property  so  attached  sold  at  once."  The 
appellant  Indorsed  on  snid  petition  hia 
cuusent  to  tbe  sale  of  tbe  property  as 
prayed  for.  Tbe  order  of  sale  was  made, 
and  the  property  was  sold  by  the  sherift 
at  9fi06.66.  Afterwards  the  deed  of  as- 
eignment  was  held  to  be  void,  and  set 
aalde.  After  the  assignment  was  annulled, 
and  before  any  Judgment  sustaining  tbe 
attachment  was  rendered,  the  appellant 
tiled  his  schedule  under  tbe  statute,  claim- 
ing as  exempt  f  29.50  worth  of  property 
not  attached,  and  $470  cash  of  the  pro- 
ceeds of  the  sale  of  tbe  property  attached. 
A  supersedeaa  was  issued,  which  upou 
motion  was  quashed,  to  which  the  appel- 
lant excepted  and  appealed. 

It  Is  agn^eed  by  counsel  In  their  briefs  on 
both  sides  that  the  only  question  raised 
by  tbe  record  in  the  case  is:  "Can  tbe 
debtor  set  np  and  maintain  his  claim  for 
exemptions  after  property  has  been  seised 
by  attachment  and  sold  by  the  sheriff  up- 
on an  order  made  by  the  Judge  in  vaca- 
tion with  the  consent  of  the  debtor.  In 
otber  words,  can  the  debtor  maintain  his 
claim  to  exemptions  oat  of  the  proceeds 
of  the  sale  of  his  property  by  the  sheriff 
upon  requrat  of  the  creditors,  under  an 
order  uf  attachment  pending  the  litiga- 
tion?" Tbe  constitutiun  of  tbe  state  (ar- 
ticle 9.  {  2)  provides:  "The  personal  prop- 
erty of  any  resident  in  this  state,  who  is 
married  or  tbe  head  of  a  family,  in  specific 
articlea,  to  be  selected  by  such  resident. 


not  exceeding  in  value  tbe  sum  of  9600,  in 
addition  to  bis  or  her  wearing  apparel, 
shall  be  exempt,  "etc.  Section  3006,  Mansf. 
Dig.,  provides:  "Whenever  any  resident 
of  this  state  shall,  upon  the  issue  against 
him  for  the  collection  of  any  debt  by  con- 
tract of  any  execution  or  otber  process,  or 
of  any  attachment  except  specific  attach- 
ment against  bis  property,  desire  to  claim 
any  of  tbe  exemptions  provided  for  In  ar- 
ticle 9  of  the  constitution  of  this  state,  be 
shall  prepare  a  schedule,  verified  by  affi- 
davit, of  all  his  property.  Including  mon- 
eys, rights,  chosee  in  action,  held  by  him- 
self or  others  for  him,  and  specifying  the 
particular  property  which  he  claims  as 
exempt,  under  the  provisions  of  said  ar- 
ti(^le,"etc.  ThcHe  prot'lsious  seem  to  re- 
quire that  the  debtor  shall  claim  bis  ex- 
emptions in  specific  articles,  to  be  selected 
by  him.  Most  of  the  authorities  bearing 
upon  tbe  question,  wlien  must  the  suiec- 
tlnn  be  made?  hold  that  it  must  be  made 
in  a  reasonable  time;  and  tbpy  all  seem  to 
agree— as  far  as  we  baveezamined— that, 
as  a  rule,  the  Helection  must  be  made  be- 
fore the  BHle  of  the  property,  which  is  said 
In  most  of  tbe  cases  in  reference  to  a  sale 
of  tbe  property  attached  on  final  process. 
It  would  seem  that  the  claim  of  exemp- 
tion should  be  made  in  accordance  strict- 
ly with  the  requirements  of  the  statute, 
and  in  apt  time,  that  the  debtor  may 
have  the  benefit  of  the  humane  provisions 
of  the  law  in  relerence  to  exemptions,  and 
that  the  creditor  may  not  be  prejudiced 
in  his  rights.  Prima  facie  all  the  proper- 
ty of  the  debtor  is  subject  to  sale  on  exe- 
cution for  the  payment  of  bis  debts.  But 
tbe  constitution  confers  upon  him  tlie 
privilege  of  claiming  specific  articles  of  his 
property  as  exempt  from  execution,  and 
tbe  statute  points  out  particularly  the 
manner  in  which  this  must  be  doue,  and 
provides  that  when  It  is  thus  done  a  su- 
persedeaa shall  be  issued  to  prevent  the 
sale  of  the  property  thus  selected  as  ex- 
empt. If  the  debtor  were  permitted  to 
stand  by  and  see  his  property  sold,  with- 
out claiming  his  cxemptiuns  in  specific  ar> 
tides,  and  then  be  allowed  to  claim  the 
amount  in  value  of  his  exemptions  out  of 
the  proceeds  of  the  sale  of  his  property, 
it  is  not  difficult  to  see  bow  he  might 
worlc  ttais  to  the  prejudice  of  his  creditors, 
and  bow  an  improvident  and  thriftless 
man,  by  permitting  tbe  sale  of  his  prop- 
erty exempt  bylaw  from  execution,  and 
necessary  for  the  use  of  his  family,  might 
thwart  the  purpose  of  tbe  law  In  secur- 
ing the  right  to  a  debtor  to  claim  bis  ex- 
emption. We  do  not  think  that  the  stat- 
ute confers  upon  a  debtor  tbe  right  to 
claim  his  exemptions  out  of  the  proceeds 
of  property  after  it  is  sold  under  the  pro- 
cess of  the  court,  or  under  an  order  of  the 
court,  as  In  this  case,  when  he  has  an  op- 
portunity to  and  might  claim  his  exemp- 
tions In  speclflc  articles,  as  provided  by 
the  statute.  The  consent  of  the  appellant 
in  this  case  can  be  regarded  only  as  dis- 
pensing with  a  formal  proof  and  finding 
of  the  facts  by  the  Judge  who  ordered  the 
sale  to  warrant  the  making  of  the  order. 
The  assignment  cuts  no  figure.  II  did  not 
prevent  the  appellant  from  claiming  his 
exemptions  as  against  the  am^llee.    The 
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money  ariRlng  Irom  tbeRaleot  property  ex- 
einpt  Irom  exeentlon  is  tberelore never  to  be 
paid  to  the  debtor,  except  ander  the  pre«»> 
ore  of  Deceaaity  created  by  an  Inability 
or  tbe  lack  of  a  reaaonable  upportanlty 
opon  the  part  of  tbe  debtor  to  claim  hia 
exemptions  before  tbe  aale.  l^earer's  Ap- 
peal, 18  Pa.  St.  809;  lliller'8  Appeal,  16 
Pa.  St.  80S;  Kiiig  T.  Ruble,  64  Ark.  418. 10 
B.  W.  Bep.  7;  Norrla  t.  Kldd,  38  Ark.  499; 
Healey  v.  Conner,  40  Ark.  852;  (Chambers 
▼.  Perry,  47  Ark.  400,  1  8.  W.  Rep.  700; 
Brown  y.  Peters,  53  Ark.  183,  1«  8.  W. 
Rep.  739.    Let  tbe  Jndgmeut  be  affirmed. 


HiLi.  0t  al,  ▼.  MBLtAR  et  al. 

(Supreme  Court  cf  Arkansat.    Veb.  18, 1899.) 

Imoxotioh— Enfobouibnt  of  Jddoiunt— Ao- 
mimisth^toh'b  Boku. 
Where  it  la  shown  that  a  Judgment  has 
been  recovered  against  both  the  administrator 
of  an  estate  and  a  surety  on  the  bond  of  snoh  ad- 
ministrator; that  the  sorety  hae  reoeivad  noth- 
ing either  tivm  the  assets  ul  the  estate  or  from 
the  adbministrator  as  sadh,  and  is  insolTent;  and 
that  tbe  administrator  baa  conrarted  the  inter- 
est of  the  Judgment  creditor  in  tbe  estate,  and  is 
solvent, — ^the  Judgment  creditor  will  be  restrained 
from  selling  lands  purchased  by  plaintiffs  of 
the  insolvent  surety  until  the  property  of  the 
administrator  has  Dean  subjected  to  the  pay- 
ment of  the  Judgment. 

Appeal  Irom  circuit  conrt.  Green  coun- 
ty;  J.  E.  RiDoicK,  Judge. 

Action  by  Hill,  Fontaine  &  Co.  againat 
Lucy  Mellon,  B.  H.  Crowley,  and  T.  B. 
Wilcozson,  to  restrain  tbe  subjectlns;  of 
certain  land  to  the  payment  of  u  iudg- 
uient.  Judgment  for  delendanta.  Plain* 
tiffa  appeal.    ReVenied. 

J.  C.  Hawthorne,  for  appellants.  Wittr 
laaia  <ft  Sblaa,  for  appellees. 

HuoHiis,  J.  On  tbe  37tta  day  of  October, 
1887,  tbe  appellee  Loey  Mellon  recovered  a 
Judgment  In  the  Given  circait  court  against 
her  co-appellee  B.  H.  Crowley,  and  A.  M. 
Da  via,  aa  sorety  opon  tbe  bond  of  Crow- 
ley as  administrator  of  tbe  estate  of 
Thomas  J.  Mellon,  deceased.  In  whose  es- 
tate Mrs.  Mellon  was  entitled  to  dower, 
as  the  widow  of  said  TbomiBS  J.  Mellon. 
The  Judgment  waa  tor  tbe  sum  ol  f  1,789.65. 
Afterwards,  on  tbe  3d  of  June,  1889,  DaWs, 
by  warranty  deed,  conveyed  to  appellants 
certain  lands  situate  in  Green  county. 
After  tbe  eonreyance,  on  the  20th  of  De- 
cember, 1889,  Lucy  Mellon  caused  ezecu. 
tlon  to  be  Isaued  on  her  Judgment,  and 
levied  upon  tbe  lands  conveyed  by  Davis 
to  tbe  appellants,  by  tbe  sheriff  of  Green 
county,— T.  R.  Wllcoxaon,— who  adver- 
tised tbe  same  to  be  sold.  It  appears  that 
no  effort  waa  made  to  collect  the  debt 
from  Crowley,  the  principal  In  the  bond, 
who  is  alleged  to  be  solvent,  which  is  not 
denied,  it  waa  also  alleRed  in  the  com* 
plaint  in  this  cause  that  Davis  was  In- 
solvent, which  wan  not  denied.  Tbe  sale 
of  tbe  Davis  lands,  then  owned  by  appel- 
lants, was  advertised  to  be  made  on  tbe 
2«th  of  February,  1S90.  Tbe  claim  upon 
which  Mrs.  Mellon  rernvered  Judgment 
agalnHt  Crowley  and  Davis,  hla  surety, 
was  based  upon  a  Judgment  which  she 
bad  previously  recovered  against  Crowley 


as  administrator  of  the  estate  of  Thomas 
J.  Mellon,  deceased,  for  her  dower  Interest 
in  said  estate.  On  the  18th  day  of  Feb- 
ruary, 1890,  the  appellants  filed  their  com- 
plaint in  equity,  setting  oat  substantially 
the  above  facts,  and  averred  that  tfaie 
lands  they  bought  of  Davis  were  not  pri- 
marily liable  to  be  sold  for  tbe  satisfaction 
of  tbe  Mrilnn  Judgment,  and  that  the 
property  of  Crowley  should  be  subjected 
to  sale  before  that  of  the  appellants ;  that, 
if  the  lands  they  bought  of  Davis  should 
be  sold.  It  would  cast  a  cloud  upon  their 
title,  etc.  They  prayed  for  a  temporary 
restraining  order,  and  tbat  upon  final 
hearing,  if  it  appeared  tbat  Crowley  was 
able  to  pay  the  Judgment,  the  defendants, 
Lucy  Mellon,  Wllcosson,  the  sheriff,  and  B. 
H.  Crowley,  be  perpetually  enjoined  from 
selling  the  lands.  A  temporary  restrain- 
ing order  was  granted  May  80,  1890.  Tbe 
appellants  then  amended  their  complaint 
by  adding  an  averment  that  the  lien  of 
tbe  Judgment  bad  expired,  and  asked  that 
for  that  reason,  also,  the  Injunction  be 
made  perpetual.  Neither  Mrs.  Mellon  nor 
Wilcoxson  answered.  Crowley  answered, 
and  averred  tbat  A.  M.  Davis  had  collect* 
ed  all  the  money  doe  him  as  administra- 
tor of  the  estate  of  Thomas  J.  Mellon,  de- 
ceased, and  converted  it  to  his  own  use; 
tbat  the  Judgment,  which  was  assets  of 
said  estate  in  hia  hands,  was  assigned  to 
A.  M.  Davis  without  his  knowledge.  Tbe 
proof  showed  that  the  Judgment  upon 
which  tbe  execution  in  this  case  Issned 
was  against  Crowley  as  principal  and 
Davis  as  surety;  that  the  Jndgment  In 
favor  ut  Crowley,  as  admiuistrator  of  the 
estate  of  Mellon,  was  assigned  to  Trabne, 
Davis  &  Co.,  of  LonisTiiie,  Ky.,  by  B.  H. 
Oowley,  as  administrator,  etc.,  by  his  at- 
torney of  record,  T.  J.  Ratcliffe,  on  a  pa- 
per attached  to  the  margin  of  the  record 
of  the  Judgment,  on  the  12th  of  Aogust, 
1879.  It  also  appeared  that  A.  M.  Davis 
collected  tbemoneyfrom  Crowley  as  agent 
for  Trabue,  Davis  &  Co.,  and  bad  no  in- 
terest in  It;  that  he  paid  all  tbe  money 
collected  from  Mellon 'a  estate  by  him  to 
Trabue,  Davis  &  (^o.;  and  that  be  (A.  M. 
Davis)  was  insolvent. 

The  Judgment  against  Crowley  and 
Davis,  as  surety ,>-assuming  tbat  tbe  lien 
had  not  expired,— waa  a  lien  upon  the 
lands  of  Davis,- which  be  sold  to  appel- 
lants, but  as  he  was  but  tbe  surety  of 
Crowley  as  administrator,  and  racelved 
nothing  from  the  aasets  of  Mellon's  estate 
or  from  Crowley  as  administrator,  and 
was  insolvent,  and  inasmnch  as  Crowley, 
through  his  attorney,  RatellBe,  assigned 
tbe  Jndgment  to  Trahue,  Davis  ft  Co.,  in 
which  Mrs.  Mellon  had  a  dower  Interest, 
and  thereby  converted  the  Interest  of  Mrs. 
Mellon  in  said  Jndgment,  be  Is  primarily 
liable;  and,  inasmnch  as  It  appears  that 
Crowley  Is  admitted  to  be  solvent,  Mrs. 
Mellon  should  resort  first  to  tbe  property 
of  Crowley  for  the  satlsrartlon  ot  her  Judg- 
ment. The  contention  tbat  A.  M.  Davis 
converted  to  his  own  use  assets  of  the  es- 
tate of  Mellon  is  not  sustained  by  the 
proof.  As  agent  only  of  Trabue,  Davis  & 
Co.,  he  collected  and  paid  to  them  tbe 
Jndgment  assigned  to  tb3m  by  Crowley  as 
administrator  of  Mellonls  estate.    It  is 
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Dot  contend^  or  sbowo  that  be  was  a 
member  of  the  flna  of  Trabne,  DarSs  ft 
Cri.,  or  connected  with  them  iu  any  waj'. 
Rave  as  stated.  "Where  one  party  has  a 
lien  on  or  Interest  in  two  eatatea,  and  an- 
other baa  a  Hen  on  or  intereat  in  one  ol 
tbone  estates  only,  the  latter  la  entitled  to 
throw  the  former  upon  that  eatate  which 
be  cannot  reacb,  if  that  be  necessary  to 
adjust  the  rlRbts  of  both  parties,  and  can 
be  done  withont  prejndlce  to  him  wbo 
bolda  the  doable  security.  In  administer- 
ing the  eqaitiea  the  conrt  does  not  assnme 
to  postpone  or  divest  incambrance,  but 
simply  to  so  apply  and  limit  it  that  equal 
(ostice  may  be  done  to  all  concerned  in 
the  fund  to  which,  it  nttachcB."  Howell 
v.  Pake,  40  Ark.  104,  and  cases  there  cited. 
The  sale  of  appellants*  land,  conveyed  by 
A.  M.  Davis  to  them,  must  be  enjoined 
only  until  the  property  of  Crowley  subject 
to  execution  can  be  subjected  to  the  pay- 
ment of  Mrs.  Mellon's  JndRment.  In  the 
event  of  tbe  satisfaction  of  the  Judgment 
by  Crowley,  or  by  the  sale  of  his  property, 
the  Injanction  against  the  sale  of  appel- 
lants' property  will  be  made  perpetual. 
In  the  view  we  bave  taken  of  tbe  case,  it 
becomes  unnecessary  to  determine  whether 
the  lien  of  tbe  Mellon  Judgment  had  ex- 
pired when  tbe  amendment  to  appellants' 
complaint  was  filed,  or  not.  Let  the  Judg- 
ment be  reversed,  with  direetinns  as  above 
indk:«ted. 


STATK  V.  BOBINSON. 

(Supreme  Court  cf  Arkan$ai.  ^eb.  18, 1893.) 
AasAOUT  WITH  IsTKrr  to  Ku.iy— Indictiib2it. 
Where  an  indiotment  for  aasault  with  in- 
tent to  kill  chargea  the  aasaalt  to  have  been 
made  "unlawfully,  lelonlonsly,  and  with  malice 
aforethought.''  the  omission  of  those  words  In 
charging  the  Intent  will  not  be  fatal.  Felker  v. 
State,  16  B.  W.  Kep.  688,  M  Ark.  49S,  followed. 

Error  to  ctrcalt  court.  Tan  Bureii  coun- 
ty ;  RoBEHT  J.  Lea,  Judge. 

Webster  Boblnson  was  Indicted  tor  as- 
sault with  Intent  to  kill.  Having  been 
found  guilty,  be  moved  in  arrest  of  Judg- 
ment, because  tbe  facts  stated  in  the  in- 
dictment did  not  couHtltute  a  public  of- 
fense. From  an  order  sustalulng  the  mo- 
tion and  quasbtng  tbe  indictment  tbe  state 
brings  error.    Reversed. 

Tbe  indictment  charged  that  the  said 
Webster  Robinson,  at  a  time  and  place 
therein  stated,  "unlawfully,  felonloualy, 
and  with  malice  aforethought  did  make 
an  assault  upon  one  David  Bradford  with 
a  deadly  weapon,  towlt,  a  gun,  by  then 
and  there  shooting  hlra,  tbe  said  David 
Bradford,  with  a  gun  then  and  there  load- 
ed with  gunpowder  and  leaden  bulls  and 
shot,  and  then  and  there  had  and  held  In 
the  bands  of  him,  the  said  Webster  Robin- 
son, with  Intent  then  and  there  to  kill  and 
murder  him,  tbe  said  David  Bradford, 
against  the  peace  and  dignity  of  tbe  state 
of  Arkansas." 

W.  E.  Atkinson,  Atty.  Oen.,  and  C&ati. 
T.  Coleman,  for  tbe  State. 

CocKRiLL,  C.  J.  The  Indictment  is  good 
under  tbe  dectslonB  of  Dllling  v.  Stated 

>  Not  reported.  ClUd  in  Velker  v.  State,  IS  & 
W.  fiep.  ens. 


and  Felker  t.  State.  64  Ark.  493,  49S,  16  S. 
W.  Rep.  «(i8.    The  cause  will  be  remanded, 
witb  liiBtructionsto  sentence  tbe  prisoner. 
It  is  BO  ordered. 


ROSBNGRANT  ▼.  MATTHBWS  Vt  td. 

(Suprsme  Camt  tf  Arhammu.    Feb.  18, 1809.) 

Tbbspass  to  Rbaltt— BrisBNoa. 

In  trespass  for  onttInK  and  removing  tim* 
ber  from  plalntifTs'  land,  defendant  testlfled  that 
he  had,  previously  to  such  outting,  jnirohased 
the  land  from  one  whom  he  believed  to  be  the 
authorized  axent  of  plaintifls.  The  agent  testi- 
fied that,  as  soch,  he  received  a  DTOposIUon  from 
defendant  to  purchase  the  land,  and  told  de- 
fendant that  tbe  agenoy  did  aot  authorize  a  sale 
of  the  lanu,  but  that  he  would  submit  the  offer 
to  platntlffls,  accompanied  with  defendant's  draft, 
whloh  was  done,  and  the  offer  rejected,  and  the 
draft  retamed  to  defendant,  and  bv  him  re- 
tained, field,  that  the  Jury  was  Jostlfled  in  ar- 
riving at  the  ooaoluslon  that  defendant  did  not 
have  probable  oanse  to  believe  that  the  land  on 
whioh  ha  committed  the  trespass  was  his  own, 
or  that  he  had  contracted  for  it. 

Appeal  from  circuit  conrt,  Oreeu  coon- 
ty;  J.  E.  RiDnioK,  Judge. 

Action  by  Matthews  &  Whittnker 
against  O.  M.  Rosengrant  to  recover 
double  damages  for  a  trespass  in  remov- 
ing timber  from  plaintiffs'  land.  There 
was  a  verdict  and  Judgment  for  plaintiffs. 
New  trial  denied,  and  defendant  appeals. 
Affirmed. 

On  the  trial  defendant  testified  that  he 
believed  one  D.  B.  Warren  to  be  the  au- 
thorised agents  ol  plaintiffs  for  the  sale  of 
the  land;  that  he  purchased  tbe  lands 
from  Warren  as  such  agent,  and  paid  part 
of  the  purchase  price. 

J.  C  Huwthome,  tor  appellant.  L.  L. 
Maek,  for  appdlees. 

COCKRII.L,  C.  J.  Tbe  testimony  of  tb« 
witness  Warren  warranted  the  Jury  in  ar- 
riving at  the  conclusion  that  the  defend- 
ant, Rosengrant,  bad  not  probable  cause 
to  believe,  and  did  not  believe,  that  the 
land  on  which  he  committed  the  trespass 
wab  his  own,  or  that  be  bad  entered  Into 
a  contract  to  purchase  It.  They  were 
therefore  Justified,  under  the  statute,  in 
awarding  more  than  single  damages 
against  him  for  tbe  timber  cut  by  him. 
The  Rubstance  of  Warren's  testlinony  is 
as  folluws:  He  was  the  agent  tor  the 
plaintiffs  for  the  sale  of  tbe  land,  witb  lim- 
ited authority.  He  received  a  propoaition 
from  Rosengrant  to  purchase,  which  be 
w«8  not  authorised  to  accept.  He  in- 
formed him  of  thatfact,  hot  offered  to  sub- 
mit the  proffer  to  bis  principals,  accom- 
panied by  Roeengrant's  draft  to  cover  the 
cash  payment  offered.  Tbe  offer  was  re- 
jected. Rosengrant  was  notified  of  the  re- 
jection, and  his  draft  was  returned  to  and 
retained  by  him.  After  that  time.  It  may 
be  Inferred  from  the  abstracts,  be  commit- 
ted tbe  trespass  by  cutting  tbe  treesahout 
which  be  is  sued.  His  own  testimony 
makes  a  more  favorable  case  for  him,  but 
tbe  jury  was  not  boand  to  accept  his  ver> 
slon,  and  exclude  Warren's.  No  other 
question  being  presented  by  tbe  appel- 
lant's abstract,  the  JudgmentJ«  affirmed. 
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T^FAROUB  et  al.  ▼.  Marklkt. 

(Supreme  Court  of  Arkansaa.    Feb.  0,  1893.) 
Bale  of  Wipe's  PsRsoyALTT — Autdoritt  of  Hns- 

BXNI>— RaTIFICXTIOS — BSTOPPEL— BtIDISOB. 

1.  A  husband,  -without  the  authority  of  hia 
wife,  executed  in  his  own  name  a  bill  of  cale  of 
her  horse,  and  indorsed  thereon  a  written  order 
to  his  wife  to  deliver  the  horse  to  the  vendee. 
On  the  following  Bunday  the  vendee's  agent  pre- 
sented the  order  to  the  wife,  who  expressed  no 
intent  to  ratify  the  sale,  and  neither  consented 
DOT  refused  to  deliver  tne  horse,  and  the  agent 
took  the  horse  aw^.  About  two  months  there- 
after the  wife  sued  the  vendee  for  poaseasion. 
Held,  in  the  absence  of  evidence  that  the  hua- 
band  was  authorised  by  plaintiff  to  sell  as  her 
agent,  there  was  no  error  in  refusing  to  charge 
that  if  plaintiff  owned  the  bona  In  her  own 
right,  but  gave  ber  husband  control  over  it,  or 

rmitted  him  to  sell  it,  and  that  be  did  sell  It 
defendant,  she  oould  not  afterwards  revoke 
swdi  sale,  and  the  verdict  should  be  for  defend- 
aot. 

2.  Tbe  mere  delivery  of  the  horse  to  the 
agent  of  the  vendee,  without  any  intention  to 
ratify  tbe  sale  thereof,  would  not  eatop  plaintiff 
from  subsequently  claiming  the  horse,  and  there 
was  no  duty  resting  upon  plaintiff  to  make  any 
«Kort  to  reclaim  the  horse  or  to  notify  the  pnr- 
ohaser  that  it  belonged  to  her. 

8.  Where  tbe  court  charged  tliat  the  burden 
was  on  plaintiff  to  prove  that  tbe  horse  was  her 
property,  it  was  not  error  to  refuse  defendant's 
instruction  that,  if  plaintiff  failed  to  schedule 
her  property,  the  burden  was  on  her  to  prove 
that  the  horse  was  her  separate  property. 

4.  The  court  properly  refused  to  charge  that, 
a  bill  of  sale  being  an  executed  contract,  the 
snfllciency  of  the  consideration  coold  not  lie 
questioned  by  plaintiff. 

6.  The  court  instructed  the  jury  for  plaintiff 
that,  if  the  horse  was  the  property  of  plaintiff, 
no  sale  by  the  husband  cnuld  defeat  her  right  to 
the  same,  and,  further,  that  if  the  sale  was  pro- 
cured by  fraud,  or  without  consideration,  It 
would  not  affect  the  title,  even  if  the  horse  be- 
longed to  plaintiff's  husband.  Held,  that  these 
instructions  were  harmless,  as  the  oourt  had  in- 
structed that,  before  plaintiff  could  recover,  it 
must  appear  from  a  preponderance  of  testimony 
Oiat  the  borse  was  her  soparate  |»opertv. 

6.  An  instruction  that,  if  plaintiff  delivered 
the  horse  to  defendant's  agent,  such  delivery, 
having  been  made  on  Sunday,  cannot  operate 
against  plaintiff,  Is  not  prejudicial  error,  as  the 
sale  was  made  in  the  husband's  name,  for  his 
benefit,  and  there  was  no  confirmation  by  pltdn- 
tift. 

7.  In  the  absence  of  evidence  that  defend- 
ant's agent  was  interested  in  the  horse,  it  was 
not  prejudicial  error  to  refuse  to  allow  sueh 
agent  to  answer  a  question  on  the  witness  stand 
as  to  whether  he  had  any  interest  In  or  anything 
to  do  with  the  horse  binoe  the  delivery  to  de- 
fendant. 

Appeal  (rum  drcait  court,  Arkansas 
cooDty;  John  M.  Elliott,  Judge. 

Action  by  Minerva  Markley  agaigst 
Ed.  Lafargue  and  others.  Judgment  for 
plaintitr.    Defendants  appeal.    Affirmed. 

GIbHon  &  Holt,  for  appellants.  B,  8. 
Jobaeon,  lor  appellee. 

Battle,  J.  On  the  7tb  ot  November, 
J889,  David  Marklej-,  who  was  tbe  bas- 
band  of  Minerva  Markley,  sold  a  certain 
borse  to  Ed.  Lalargue,  and  executed  to  him 
a  bin  of  sale,  In  which  be  recited  that  he 
bad  sold  the  borse  to  Larurgne,  and  re- 
ceived  fur  bim  9150.  Beneath  the  bill  of 
sale  was  au  order  to  Minerva  to  dellYer 
tbe  borse  to  Lafargne,  which  was  signed 
by  the  husband.     John  King  presented 


this  order  to  tbe  wife  on  the  Sunday  fol- 
lowing the  sale.  The  horse  was  delivered 
to  King  on  the  same  day.  About  two 
months  thereafter  this  acrlon  wasbrongbt 
by  the  wife  against  Lalargue  (or  the  pos- 
aesaion  of  tbe  horse. 

Upon  tbe  trial  of  the  action  there  was 
DO  evidence  adduced  to  show  that  the  wife 
bad  given  the  basband  notborlty  to  aell 
the  horae.  He  was  sold,  and  the  bill  o( 
sale  was  executed  in  Little  Rock  in  her  ab- 
sence, and  while  she  was  in  a  distant 
county.  At  this  time,  it  seems,  tbe  hus- 
band was  accused  of  a  criminal  offense, 
and  was  held  tu  answer  the  same  in  the 
district  court  ot  the  United  States  held  at 
Little  Rock. 

Mrs.  Markley  testified  that  tbe  horse 
was  ber  property,  and  bad  been  pnrcbaaed 
for  ber  and  paid  for  with  her  own  money ; 
that  the  order  was  presented  to  her  by 
King  on  Sunday ;  that  when  he  presented 
it  she  asked  bIm  whem  her  husband  w<ib^ 
and  he  said  be  "bad  run  off,"  and  advised 
her  to  make  him  keep  out  ot  the  way  of 
the  United  States  marshal,  and  then, 
utter  this,  presented  the  order;  that  she 
never  said  be  might  or  could  not  take  the 
horse;  that  she  was  so  troubletl  that 
she  did  not  know  what  to  do;  that  her 
son,  Oscar,  caught  the  horse,  and  King 
took  blm  ott;  that  King  told  ber  that  he^ 
did  not  know  what  Latargne  paid  for  tbe 
horse,  or  that  be  had  paid  anything;  anUi 
that  she  never  said  anything  to  Lafargne 
about  the  horse  l>efore  or  since  the  com- 
mencement of  this  suit. 

King  testified  that,  when  he  presented 
the  order  to  Mrs.  Markley,  she  said  the 
horse  was  in  the  field,  and  told  ber  son, 
Oscar,  to  go  and  get  blm,  which  be  did, 
and  delivered  him  to  King;  and  that  she 
made  no  objection  to  bis  taking  the  horse; 
and  that  he  took  tbe  horse,  and  delivered 
blm  to  Lafargue. 

Tbe  defendants  asked  King  the  ques- 
tion: "Have  yon  had  any  Interest  in  or 
anything  to  do  with  tbe  borse  since  you 
tu  rned  him  over  to  Lafargue  ?  "  The  plain- 
tifl  objected  to  It,  and  tbe  court  refused 
to  allow  It  to  be  answered,  and  the  de 
tenriants  excepted. 

King  denied  having  tbe  conversation 
with  Mrs.  Markley  about  which  she  testi- 
fied. 

Lafargue  testified  that  he  purchased  tbe 
horse  ot  David  Markley,  and  paid  f  150  for 
him. 

Instrnctions  were  given  at  the  Instance 
of  the  plaintiff,  over  the  objections  of  The 
defendantR,  and  others  were  asked  for  by 
the  defendants,  and  refused  by  the  court. 
The  resnlt  ot  the  trial  was  a  verdict  and 
Judgment  in  (avor  of  tbe  plaintiff  for  the 
recovery  ot  tbe  horse.  A  motion  (or  a 
new  trial  was  filed  by  Lafargue,  which 
was  denied,  and  be  appealed. 

Tbe  appallants  asked  and  tbe  court  re- 
fused to  Instruct  the  jury  as  follows: 

(1)  "A  bill  ot  sale  Is  an  executed  con- 
tract, and  the  sufficiency  of  tbe  considera- 
tion cannot  be  questioned  by  plaintiff.  " 

(2)  **  Tbe  law  says  married  women  may 
schedule  their  separate  property,  and  if 
she  fails  to  do  this  tbe  burden  ot  proof  Is 
on  ber  to  show  that  tbe  same  is  her  sep- 
arate property." 
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(8)  "  If  the  Jnry  believe  from  the  evidence 
that  the  plaintiff  was  the  owner  of  the 
h<irae  In  controversy,  bat.  had  permitted 
her  husband,  D.  3.  Markley,  to  Rell  the 
same,  and  further  believe  that  said  D.  B. 
Markley  did  sell  said  horse  to  Ed  La- 
targae,  they  should  find  a  verdict  for  the 
defendant. " 

(4)  "If  the  Jury  believe  from  the  evidence 
that  the  plaintiff  had  personal  property 
in  her  own  ri^ht,  hut  had  given  her  hus- 
band control  of  the  same  and  allowed 
blm  to  dispose  of  it,  then  she  could  not 
afterwards  revoke  any  sale  so  made  by 
her  basband." 

AD  these  requests  were  properly  refused. 
Appellee  claimed  the  property  In  contro- 
versy as  her  own,  and  the  court  Instruct- 
ed the  Jnry  that  the  burden  was  on  her  to 
prove  that  the  borsH  was  her  property; 
and  there  was  no  evidence  to  show  that 
she  bad  authorised  her  husband  to  sell,  or 
that  the  husband  sold  as  her  agent. 

Another  request  was  as  follows:  "If 
tbe  Jury  believe  from  the  evidence  that  D. 
B.  Markley  executed  the  bill  of  sale,  and 
gave  a  written  order  on  the  same  to  the 

Elalntifl  to  deliver  up  the  horse  to  Ed. 
•afargue,  and  nhe  did  deliver  him  on  pres- 
entation of  the  same,  it  Is  a  rotiflcatlon 
of  tbe  sale  as  made,  and  they  .will  find  for 
the  defendant. " 

There  wa«i  no  evidence  that  the  husband 
sold  tbe  horse  for  or  on  behalf  of  the  ap- 
pellants. But,  assuming  there  could  be  a 
ratiflcatlou  In  such  acase,  the  request  was 
properly  refused ;  lor  it  assumed  that  the 
delivery  of  the  horse  was  a  ratification, 
without  regard  to  the  Intention  of  the  ap- 
pellee In  making  the  delivery,  when  there 
was  evidence  tending  to  prove  there  was 
no  intent  to  ratify  J  for  she  testified  that 
when  the  order  was  presented  she  was  in 
much  trouble  on  account  of  her  husband, 
so  much  so  that  she  did  not  know  what 
to  do,  and  neither  consented  nor  refused 
to  deliver  the  horse.  From  this  it  might 
be  inferred  that  she  had  not  determined 
what  course  she  would  pnrsae  as  to  tbe 
sale  of  the  horse  at  the  time  of  the  deliv- 
ery, and  that  at  that  time  there  was  no 
specific  intent  to  ratify  the  sale. 

Tbe  mere  delivery  of  the  horse,  without 
any  Intenllon  to  ratify  the  same,  would 
not  estop  Mrs.  Markley  from  claiming  the 
borse.  Lafargue  was  not  Induced  by  any 
act  of  hers  to  purchase  the  horse.  He 
was  M<ild  without  her  knowledge,  and  In 
ber  alisence.  Neither  was  Lafargue  dam- 
aged by  any  art  of  hera,  nor  was  there 
any  duty  resting  npon  her  to  make  an 
effort  to  reclaim  the  property,  or  to  notify 
the  purchaser  that  It  was  tiers. 

Tbe  following  instructions  were  given 
by  the  court  over  the  objections  of  the 
appellants:  (1)  "lithe  Jury  believe  from 
tbe  evidence  that  tbe  borse  In  controversy 
is  the  property  of  the  plaintiff,  Minerva 
Markley.  no  sale  or  conveyance  of  her 
bnsband  can  defeat  her  right  to  the  same, 
€»r  prevent  her  recovery  In  this  action." 
(2)  "If  the  Jury  believe  from  the  evidence 
that  the  sale  from  Markley  to  Lafargue 
was  procured  by  fraud,  or  Is  without  con- 
sideration. It  would  not  affect  the  title  to 
tlie  horpe,  even  i(  he  belonged  to  Mark- 
ley."    They  were  harmless,  fur  the  reason 


tbe  court  instrnctea  the  Jory  that  "the 
burden  of  proof  was  "on  the  plaintiff, 
and  before  she"  could  "recover  in  this  ac- 
tion it  mast  appear,  from  a  preponder- 
ance of  the  testimony,  that  the  horse  In 
controversy"  was  "the  separate  property 
of  the  plaintiff." 

Another  Instruction  given  over  the  ob- 
Ji-ction  of  the  defendants  was:  "Even  if 
the  Jury  believe  that  Mrs.  Markley  de- 
livered the  horse  to  King,  and  it  was  done 
on  Sunday,  such  delivery  cannot  operate 
In  any  manner  against  her  right,  because 
the  same  was  void,  being  done  on  Sun- 
day. "  If  it  be  conceded  that  this  instruc- 
tion was  erroneous,  it  was  not  prejudicial 
to  appellants,  for  the  reason  the  sale  was 
made  by  tbe  husband  in  his  own  name, 
and  for  his  own  benefit,  and  there  was  no 
confirmation  by  the  appellee.  There  was 
no  evidence  that  be  was  or  assumed  to 
act  as  her  agent.  There  was  no  question 
of  agency,  and,  consequently,  there  was 
nothing  to  ratify.  Hhe  could  have  con- 
firmed the  sale,  but  this  could  not  have 
been  done  by  a  simple  ratification.  A 
confirmation;  to  have  been  binding  upon 
her,  must  have  rested  upon  some  consid- 
eration upholding  it,  or  upon  an  estoppel. 
Hamlin  v.  Sears,  82  N.  Y.  827;  People  v. 
Supervisor,  16  Mich.  259;  Mechem,  Ag.  { 
162;  Whart.  Ag.  5|  62,  63;  Ewell's  Evans, 
Ag.  •62,»63.  There  was  no  evidence  In  this 
case  tending  to  prove  either,  and  the  in- 
struction did  no  Injury 

The  refusal  of  the  court  to  permit  King 
to  answer  the  question  propounded  to 
him  was  not  prejudicial.  There  was  no 
evidence  that  he  was  interested  In  tbe 
property  in  controversy. 

Judgment  affirmed. 


Lawton  v.  Little  Rock  St  Ft.  S.  Bt.  Co. 

(Supreme  Court  of  Arkansaa.    Feb.  0, 1893.) 

Cabbibrs  —  Neoliobncb    in    Stabtimo    Train— 

RiOBTS  or  Fersonb  not  Fassbnobbs. 

1.  A  person  who  enters  a  railroad  car  to  as. 
sist  a  lady  to  a  seat  cannot  demand  that  tbe 
train  bo  held  for  the  full  length  of  time  usually 
required  for  passengers  to  get  on  or  off  at  that 
place,  but  only  that  it  be  held  Ions  enough  for  l^e 
said  person  to  get  off,  upon  notioe  to  tbe  train- 
men that  he  desires  to  do  so. 

2.  U  the  employes  of  a  railroad  offer  to  assist 
a  lady  to  a  seat  in  one  of  its  cars,  no  other  per- 
son has  a  right  to  enter  the  car  for  that  purpose, 
and.  If  he  does  so,  the  company  owes  him  no 
duty,  except  not  to  injure  him  irillfully  or  wan- 
tonly. 

8.  A  notice  of  a  railroad  oomiMny  forbidding 
persons  who  have  no  business  with  the  com- 
pany to  enter  any  of  its  cats  does  not  apply  to  a 
person  who  enters  for  the  purpose  of  aasisting 
a  lady  to  a  seat. 

4.  Such  a  person  cannot  recover  for  being 
thrown  from  the  car-steps  by  a  thrust  from  the 
porter's  elbow,  as  the  latter  is  boarding  the  oar 
to  resame  his  trip,  where  there  Is  nothing  to 
show  that  tbe  porter  in  getting  aboard  acted  in 
an  improper  manner,  or  that  the  thrust  was  dae 
to  his  careless  or  willful  neglect. 

Appeal  from  circuit  conrt.  Pope  county ; 
JoKDAN  E.  Cravens,  Judge. 

This  was  an  action  by  L.  P.  Lawton 
against  the  Little  Rock  &  Ft.  Smith  Rail- 
way Company  to  recover  for  personal  in- 
Juriea.  There  was  judgment  for  plaintiff, 
and  defendant  appeals.    Revcraed.        . 
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Dodge  A  JobnaoB,  (or  appellant.  A.  S, 
MoKeunon,  for  appellee. 

HsMiNQWAr,  J.  Tbls  was  an  action  to 
TOCover  damages  for  pereonal  Injuriee  aua- 
t&lned  by  the  plaintlB  vrblle  leaving  the 
detendant'd  car,  into  which  he  bad  Kone 
to  escort  a  lady  and  child,  and  assist 
them,  vrlth  their  hand-baggage,  to  a  seat. 
The  matters  charged  In  the  complaint  to 
cast  liability  upon  the  defendant  are  as 
toIlowB :  Firsts  that  the  defendant  did  not 
stop  its  train  the  usaal  length  of  time,  or 
a  reasonable  time,  for  perHonM  to  get  on 
and  oD,  and  by  reason  thereof  the  plain- 
tiff fell  from  the  step,  and  was  injured, 
while  attempting  to  leave  the  car;  and, 
aecoDd,  that  while  he  was  engaged  In 
leaving  the  car  the  train  started  with  a 
audden  Jerk,  and  defendant's  porter  gave 
him  "a  violent  thrust"  with  lils  elbow,  by 
reason  whereof  he  was  violently  thrown 
to  the  platform  of  the  depot,  and  badly 
hurt.  The  questions  arising  npon  the  lat- 
ter ground  had  better  be  disposed  of  at  the 
ontset,  (or  as  to  them  we  find  little  difficulty 
in  reaching  a  conclusion.  According  to 
the  evidence.  Including  that  of  the  plain- 
tiff himself,  the  sudden  Jerk,  If  there  was 
any,  occurred  while  be  was  in  the  car, 
and  caused  him  no  Injury.  It  certainly 
had  no  connection  with  the  hurt  he  re- 
ceived in  being  subseqpently  thrown  from 
the  steps  of  the  car.  The  porter's  thrust 
was  given  as  be  stepped  upon  the  car  to 
resume  his  trip,  and  It  is  not  alleged  in 
the  complaint,  nor  sbown  by  the  evidence, 
that  it  was  dne  to  his  careless  or  willful 
neglect.  It  appears  that  be  acted  as  por- 
ters usually  do  in  getting  upon  a  train 
that  is  starting  upon  its  course;  and  as 
it  was  his  duty  to  get  aboard,  and  there 
is  no  evidence  that  he  did  it  in  an  improp- 
er manner,  It  discloses  no  negligence.  The 
instructions  which  based  a  right  o(  recov- 
ery upon  this  ground  were  improper,  and 
should  not  have  been  given. 

A  more  difficult  question  arises  upon 
the  other  ground  o(  alleged  negligence, — 
one  not  settled  by  any  decision  of  this 
court.  The  defendant  Insists  that  inas- 
much as  the  plalntiB  did  not  enter  the  car 
to  take  passage  upon  it,  but  only  as  escort 
to  a  passenger,  the  defendant  owed  him 
no  duty  except  not  to  injure  him  willfully 
or  wantonly;  while  the  plaintiff  contends 
that  as  he  went  upon  the  car  with  the 
knowledge  of  the  trainmen,  and  for  the 
purpose  of  rendering  necessary  assistance 
to  a  female  passenger  and  little  child,  the 
defendant  owed  him  the  same  duties  as  a 
passenger.  The  learned  counsel  who  has 
presented  the  canse  for  the  plaintiff  cites 
us  to  no  authority  in  support  of  bis  con- 
tention, and  it  Impresses  us  as  unsound. 
The  cases  relied  upon  by  the  defendant  do 
not,  as  we  think,  bear  out  bis  position,  but 
show  that  it  is  untenable.  Lucas  v.  Rail- 
road Co.,  6  Gray,  64;  Doss  v.  Railroad 
Co.,  50  Mo.  34:  Cnlomnn  v.  Railroad,  etc., 
Co..84Ua.  1, 10  8.  E.  Rep.498.  Wehave  con- 
4;luded  that  neither  view  is  correct,  but 
that  reason  commends  as  proper  a  role 
between  the  two.  In  the  case  of  Railroad 
C«».  v.  Crunk,  21  N.  E.  Rep.  31,  the  supreme 
court  of  Indiana  held  that  a  railroad com- 
'  pany  owed  the  same  duty  to  those  assist- 


ing a  passenger  upon  •  train  as  to  the 
passenger  himself;  but  it  citea  no  prece- 
dent  tor  the  ruling, and  It  isopposed  to  all 
cases  adjudged  upon  the  subject  to  which 
our  attention  has  been  called.  The  law 
exacts  of  railroads  tor  the  protection  ot 
passengers  the  bigbest  degree  of  care,  and 
imposes  a  liability  (or  all  injuries  which 
sound  Judgment,  skill,  and  the  most  vigi- 
lant oversight  could  have  prevented;  but 
tbls  responsibility  grows  out  of  tlie  rela- 
tion or  contract  of  carrier  and  passenger, 
on  account  ot  the  great  perils  ot  the  under- 
taking. As  this  is  the  cause  aud  origin  ol 
the  rule,  it  would  seem  that  the  rule 
should  be  restricted  in  Its  application  to 
persons  who  come  within  that  relation, 
and  such  is  the  effect  ot  the  autboritles. 
Lucas  V.  Railroad  Co.,  6  Gray,  04;  Dow  v. 
Railroad  Co.,  69  Mo.  34;  Coleman  v.  Rail- 
road, etc..  Co.,  84  Ga.  1. 10  S.  E.  Reip.  4!)8: 
Griswold  v.  Railroad  Co.,  (Wis.)  26  N.  W. 
Rep.  101 ;  Thomp.  Car.  p.  49,  §  7. 

But  a  denial  that  the  extreme  responsi- 
bility contended  for  exists  is  not  an  affirm- 
ance of  tha  rale  that  responsibility  Sm  re- 
stricted to  wrongs  that  are  willful  or 
wanton.  Snch  conclusion  wonld  rest 
upon  the  premise  that  one  attending  a 
passenger  enters  the  cars  from  cariosity, 
or  upon  his,  own  business,  under  a  mere 
license  from'  the  company,  and  not  npon 
business  connected  with  the  company, 
npon  an  implied  invitation.  It  this  premise 
be  false,  and  the  converse  correct,  then, 
according  to  the  decisions  ot  this  and 
other  courts,  the  carrier  would  be  bound 
to  the  exercise  of  ordinary  care,  (Railroad 
Co.  V.  Fairbairn,  48  Ark.  491,  4  S.  W.  Rep. 
60;  Holmes  v.  Railroad  Co.,  L.  it.  4  Excb. 
254,)  and  that  it  is  so  bound  in  cases  like 
this  is  held  in  the  cases'  first  cited,  as  well 
sfs  In  others  npon  the  subject.  (Giliis  ▼. 
Railroad  Co.,  59  Pa.  8t.  139;  Griswold  ▼. 
Railroad  Co.,  [Wis.]  26  N.  W.  Bep.lVl.)  In 
our  opinion,  the  rule  is  correct  upon  prin- 
ciple. For  it  is  a  matter  of  common 
knowledge  that  in  the  usual  eondnct  of 
the  passenger  business  It  often  becomes 
necessary  tor  those  not  passengers  to  go 
upon  cars  to  assist  Incoming  as  well  as 
outgoing  passengers,  and  that  a  prac- 
tice has  grown  up  in  response  to  this  ne- 
cessity. While  it  perhaps  arose  out  of  a 
consideration  (or  the  security  and  conven- 
ience of  the  traveler,  it  has  prnven  benefi- 
cial to  carriers,  and  now  prevails  in  this 
state,  and  extensively  elsewhere,  and  is 
treated  as  an  Incident  to  the  business  in 
the  conduct  ot  the  public  and  the  acqoi- 
escence  of  carriers.  It  cannot  he  doubted 
that  it  has  increased  travel  and  tbe  earn- 
ings ot  carriers,  while  It  has  promoted  the 
convenience  and  security  ot  passengers, 
and,  if  it  should  be  abrogated,  many  per- 
sons wonld  be  compelled  to  tor^co  jour- 
neys, to  tbe  detriment  of  the  carrier  and 
their  own  inconvenience.  We  conclode 
that  such  attendant  performs  a  service  In 
the  common  interest  ot  carrier  and  pas- 
senger, and  that  bis  entry  upon  a  car  is 
upon  an  implied  invitation,  which  entitles 
him  to  demand  ordinary  care  ol  tbe  car- 
rier. 

Bnt  although  we  think  the  attendant  is 
entitled  to  demand  ordinary  care  for  his 
protection,  and   would  be  entitled  to  re 
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cov«r  lor  an  lojnry  caused  by  Its  omlaalon, 
etill  he  could  not  recover  nnlesH  he  eatalv 
lUhed.  that  hia  injury  waa  caused  by  aome 
DCi$Useot  act  or  omission  on  part  of  the 
carrier.  The  word  "negllKence  implies  a 
duty,  as  well  as  ita  breach,  and  the  fact 
can  never  be  found  in  the  absence  of  a 
duty.  Assuming,  tlien,  that  the  plaintiff 
went  upon  the  train  to  render  necessary 
assistance  to  a  lady  passenKer  and  child, 
and  that  those  incharKe  of  the  train  l<new 
that  he  was  upon  it,  was  it  the  duty  of 
the  defendant  to  bold  the  train  the  full 
leofrth  of  time  that  was  usually  required 
lor  passengers  to  get  oft  and  on  the  cars 
at  ttaat  place?  Tbecourt  cbapKed  the  jury 
that  it  was,  and  this  presents  the  con- 
trolling question  upon  this  nppeal.  We 
frequently  find,  as  the  statement  of  a  rule, 
that  trains  most  be  stopped  a  reasonable 
time  for  all  passengers  who  desire  to  i>top 
at  the  station  to  get  o0.  and  outgoing 
passeneers  to  get  on;. and,  when  applied 
in  a  proper  case,  the  rule  is  no  doubt 
sound.  But  the  rule  is  designed  for  the 
benefit  of  passengers  only  who  desire  to 
end  or  begin  their  Journey,  and  cannot  be 
Inroked  as  a  v'round  for  recovery  by  other 
persons.  If  one,  intending  to  transact  im- 
portant business  with  apusHpnger,  should 
be  disappointed  by  reason  of  an  unusually 
short  stop,  he  could  not  invoke  the  rule, 
although  a  stop  for  the  usual  time  would 
have  benefittid  him  greatly;  nor  could 
the  passenKer  complain  for  ttie  failure  to 
stop,  unless  it  \(as  the  station  of  his  des- 
tination. And,  even  as  to  passungei-s,  the 
role  does  not  require  a  stop  tor  any  usual, 
stated  time,  but  only  for  a  reasonable 
time  to  permit  those  who  desire  to  stop 
to  get  off,  and  outgoing  passengers  to  get 
on.  It  is  obvious  that  this  time  would 
vary,  and  that  a  stop  wblcli  would  be  rea- 
sonable at  one  time,  when  there  were  but 
few  desiring  to  get  on  or  off,  would  be  un- 
reasonable at  another,  when  there  were 
many ;  but  It  is  the  duty  of  passengers, 
when  tbe  train  stops,  to  proceed  with  rea- 
sonable expedition  to  get  off  or  on,  as 
tliey  desire,  ana.  If  sufficient  time  for  this 
purpose  be  given,  tbe  rule  stated  requires 
no  longer  stop,  nnd  the  train  may  resume 
Its  progress.  We  do  not  think  this  rule 
can  he  Invoked  to  sustain  the  plaintiff's 
claim.  But  one  who  goes  upon  the  train 
to  render  necessary  assistance  to  a  pas- 
senger in  conformity  to  a  practice  ap- 
proved or  acquiesced  in  by  the  carrier,  iu 
its  interest  and  upon  its  Implied  Invita- 
tion, as  before  stated,  has  a  right  to  ren- 
der the  needed  assistance,  and  leave  the 
car;  and  tbe  railroad,  in  permitting  him 
to  enter  it  with  knowledge  of  his  purpose, 
is  presumed  to  agree  that  be  may  execute 
it,  and  is  bound  to  hold  the  train  a  rea- 
sonable time  tberefor.  Grlswold  v.  Bail- 
road  Co.,  (Wis.)  26  N.  W.  Rep.  101.  But 
the  doty  is  dependent  upon  the  knowledge 
of  his  purpose  by  those  in  charge  of  the 
train,  for  without  such  knowledge  they 
may  reasonably  conclude  that  he  entered 
to  become  a  passenger,  and  cause  the 
train  to  be  moved  alter  allowing  him  a 
reasonable  time  to  get  aboard.  The  law 
could  not,  in  reason  or  Justite,  Impose  as 
a  duty  the  doing  of  that  which,  In  tbe 
light  of  everything  known  to  trainmen, 
v.l88.w.no,7— 35 


woold  not  appear  necessary  or  proper,  or 
hold  that  the  cars  should  be  stopped 
when  there  was  no  reason  to  stop  them 
except  a  fact  unknown  to  them,  if  tbe  at. 
tendant  intended  to  become  a  passenger, 
he  had  no  reason  to  ask  a  continued  stop; 
and  if  be  desired  to  get  off,  and  that  alone 
made  a  longer  stop  necessary,  he  could 
not  expect  or  ask  that  it  be  made  where 
no  occasion  for  it  was  known  to  those  in 
charge.  Even  where  a  passenger  desires 
to  stop  at  an  intermediate  station,  be 
must  make  bis  desire  known,  and,  it  he 
neglect  this,  be  cannot  complain  if  he  la 
carried  past  bis  station.  Oris  wold  t. 
Railroad  Co., supra;  Coleman  v. Railroad, 
etc.,  Co..  supra.  If  such  notice  is  requiredoi 
passengers,  it  should,  with  at  least  equal 
reason,  be  exacted  of  others,  and  we  are 
of  opinion  that  it  is  essential  to  fix  a  duty 
In  that  regard.  The  court  charged  the 
Jury  that.  If  the  employes  upon  the  cars 
offered  to  assist  the  lady  and  child  to  a 
seat,  and  to  care  for  their  hand-baggage, 
the  plaintiff  had  no  right  to  enter  the  car, 
and  the  defendant  owed  IiIra  no  duty,  ex- 
cept to  refrain  from  willful  or  wanton  in- 
Jury  to  him.  This  was  proper,  for.  If  the 
defendant's  employes  offered  to  perform 
that  service,  tliere  was  no  necessity  for  an 
escort,  and  the  act  of  plaintiff  in  going 
on  the  cars  was  not  done  upon  any  Im- 
plied invitation  of  tbe  defendant. 

The  notice  that  all  persons  not  baring 
business  with  theconipany  were  positively 
forbidden  to  enter  any  of  the  defendant's 
cars  would  not  apply  to  a  person  who  at- 
tended a  passenger  to  render  needed  as- 
sistance. If  it  does,  it  might  be  seriously 
questioned  whether  It  would  not  be  un- 
reasonable and  void  where  the  company 
failed  to  furnish  necessary  attendants  to 
render  such  assistance.  Proof  of  the  no- 
tice was  immaterial,  and  proof  of  the  cus- 
tom on  part  of  the  railroad  employes  was 
likewise  immaterial,  but  harmless.  Tested 
by  tbe  rule  above  annoanced,  tbe  court 
properly  refused  the  2d,  4th,  6th,  and  7th 
Instrnctions  asked  by  the  defendant,  and 
committed  no  error  In  modifying  the  SStb, 
8th,  and  9th.  The  appellee  concedes  that 
the  3d  announced  the  law,  but  contends 
that  it  was  covered  by  other  parts  of  tbe 
charge.  We  have  therefore  treated  it  as 
correct,-and  tbecourt  will  see,  upon  a  re- 
trial, that  the  charge  given  covers  it.  The 
instructions  for  plaintiff  all  embody  the 
principle  that  it  was  the  duty  of  the  de- 
fendant  to  stop  the  train  the  usual  length 
of  time  for  permitting  passengers  to  alight 
and  embark,  regardless  of  defendant's 
knowledge  that  plalntin  wished  to  get  off, 
and  that  the  omission  thereof  might  be 
the  basis  of  a  recovery;  whereas  we  hold 
that  there  was  no  duty  to  hold  the  train 
without  such  knowledge,  and  that,  If  the 
duty  existed,  it  was  to  hold  the  train  long 
enough  to  permit  plaintiff  to  go  on,  assist 
the  lady  to  u  seat,  and  then  get  off.  For 
the  errors  in  charging  the  jury  the  Judg- 
ment will  be  reversed,  and  the  cause  re- 
manded. As  the  evidence  upon  another 
trial  may  differ  materially  from  that  dis- 
closed by  the  record,  we  have  not  deter- 
mined whether  it  would  justify  a  finding 
for  the  plaintiff;  but,  lest  our  silence  be 
misconstrued,  we  deem  It  proper  to  state 
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that  th6  JadfteA  have  guMrestM doubt*  up- 
on their  (rart  wbethef  the  platntld'B  own 
testimony  did  not  eHtsblieh  such  impra- 
denee  and  rtclclesanMS  upon  bis  part.  In 
attempting  to  Icare  the  train  after  it  waa 
lo  motion,  aB  would  iH«clud«  a  recovery, 
«>rert  if  the  dereadatit  is  shown  to  have 
tteen  gjillty  of  negligence. 


BMtTB  et  at.  ▼.  Mabhtillb  ^  D.  B.  Co.  e<  al. 
(anpttm*  Oowrtqf  Temneaseg.    Feb.  flB,  IMS.) 

BTOCZ   CB*TIH0ATB8— I««0«— TBlNStBB  — BMUdH 

o*  Tbum-'-Sals  bv  Minox. 
1.  An  sdminlMrator  with  the  will  annexed 
•utgned  »  oertMcate  of  Moclc  In  a  railroad  com- 
pany standing  in  the  name  of  decedent  to  the 
.^belra  and  diatrlbutees, "  sinEiing  simply  as 
ailminlstrator.  Decedent  bad  oy  bis  will  given 
his  daughter  one-flftb  in  value  of  his  porsonal 
property,  providlne  tliat  slie  should  liave  a  life- 
estate  tberein,  with  remainder  to  her  uhlldrsn, 
and  that.  If  necessary  to  give  effect  thereto, 
trustees  be  appointed.  Held,  that  tbe  adminis- 
trator tiaving  power  to  malce  an  abaolnte  assign- 
ment of  property  to  the  daughter,  and  the  com- 
pany baviiu;  no  Iroowledge  or  notice  of  the  will. 
It  was  not  in  fault  In  issuing  to  the  daughter  a 
certificate  for  a  curtain  number  of  tbe  shares, 
without  showing  on  its  face  tbe  trusts  and  limit- 
ations ander  wbich  she  held  title. 

3.  Subsequently  her  husband  was  appointed 
tmstne.  and  tbe  owtlflcate  came  Into  bis  hands. 
Thereafter  they  lastly  aesigned  the  oertiflcate, 
and  it  came  into  tbe  hands  of  innocent  pur- 
chasers, and  the  proceeds  were  misappropriated 
and  squandered  by  tbe  trustee.  BeUit  that  the 
company's  negligence,  If  any,  In  not  having  tbe 
eertiflcate'showthe  trusts,  was  not  the  proximate 
oause  of  the  loss. 

8.  Ttie  daugbter  and  her  husband  jointly  aa- 
slgned  tbe  cerUflcate  standing  in  her .  name  by 
fllling  out  a  bianit  assignment.  Tbe  assignee 
sold  the  stocit  to  one  wtio  bad  no  notice  of  the 
trust.  Held,  that  he  being  a  bofia.  fide  pur- 
chaser, and  nia  title  being,  therefore,  good  and 
complete  without  transfer  on  the  Dooks  of  the 
company,  sach  transfer  by  tbe  company  cannot 
malie  it  liable  to'  the  eestui  gu«  trtut,  even  if  It 
bad  knowledge  o<  the  trust  at  tbe  time  of  mak- 
ing it. 

4.  The  fact  that  the  daughter  was  a  minor  at 
the  time  of  the  sale  of  the  stocli,  and  the  trans- 
fer thereof  on  the  company's  book,  does  not  affect 
the  companv's  llahllity,  Vae  sale  not  having  l>een 
avoided  by  her  at  the  date  of  transfer. 

Appeal  from  cbaneery  coart»  Davidaon 
county;  Andrew  Aluson,i Cbauoellor. 

Suit  by  Fannie  F.  Hmltb .  and  othwa 
asainat  tbe  Naabvllle  A  Decatur  Kallroad 
Company  and  otbera  for  bonds  and  stocica 
allewed  to  have  been  purchased  andtrans- 
ferred  by  defendastfl  with  notice  that  the 
sale  was  in  violation  of  the  trust  in  whhsb 
they  were  held.  From  '  a  decree  against 
tbe  railroad  •company  it  appeals.  Re- 
versed. 

O.  N.  Tinman,  A.  M.  TiUmHm,  DeiaosB  A 
Ualoae,  and  Cook.  A  SiarahaH,  for  appel- 
lant. N.  N.  Cox\,  Jonea  A  Hooatoa,  A. 
D.  Marka,  and  Fitta  A  Meeka,  for'  appel- 
lees. 

Li>RTON,  J.  Under  the  will  of  Joseph 
W.  Baugb,'  certain  real  estate,  and  tfie 
"one-flftb  part  in  value"  of  his  personal 
estate,  wae  hef^ueatbed  to  the  comptain- 
•nt,  his  daughter,  then  Fannie  F.  Bangh, 
subject  to  the  following  limitations'.  "To 
have  and  bold  the  same,  together'  witli 


the  Increase,  tents,  hn'd'  profits  thereof, 
to  her «ote  and  separate  USe  and  benefit, 
and  free  frutn  the  debts,  eoritracts,  llablli- 
tfes,  and  control  of  any  husband  wbom 
she  nay  marry,  and  for  and  daring  tbe 
term  of  her  natural  life;  and  at  lier  death 
the  said  property,  real  and  personal,  to- 
gether With  the  increase,  rents,  and 
profits  thereof,  not  consumed  in  her  sup- 
port and  maintenance,  and  the  support 
and  maintenance  and  edncntloii  of  her 
rblldren,  to  be  equally  divided  between 
theefiildren  otthesatd  Fannie;  the  cblld 
or  Children  Of  any  deceased  efhiid  to  take 
the  share  its  parent  would  have  taken 
If  living.  But  should  the  said  Fannie  de- 
part this  life,  leaving  no  child  or  cbildrpn, 
or  tbe  issue  Of  such,  then.  In  that  erent, 
the  property  herein  bequeathed  to  her, 
and  its  Increase,  shall  be  equafly  divided 
between  her  brothera  and  s1st<>rs  surviv- 
ing her,  and  the  issue  of  such  as  may  be 
dead,  leaving  issuer  and  should  it  t>«come 
necewoary,  in  giving'  full'force  to  this  Item 
of  ray  will,  I  dpsire  that  Suitable  trustees 
be  appointed,  It  being  distinctly  my  wilt 
and  desire  to  give  to  my  said  daugbter  a 
life-estate  merely,  with  remainder  ox-er,  as 
herelohefore  mentioned."  Testa  tor  owned 
at  bis  death.  In  lt<72,  67  bonds,  of  fSOO 
eaCh,  issued  by  the  defendant  ritflway 
company.  Uealsoowtied  l,2a0shares  of 
the  Common  stock  of  tlie  same  corpora- 
tion, tor  which  beheld  stock  certiflrates, 
registered  on  tlie  books  of  the  company  in 
his  own  name.  No  executor  being  named 
tb  the  wni,  Mr.  S.  8.  House  was  appointed 
and  qnafitied  as  administrator  with  the 
win  annexed.  These  bonds  and  stock  cer- 
tiflcates  came  to  the  balids  of  Mr.  House 
as  assets  to  be  adsftlnlstered.  Tliere  being 
no  occasion  to  use  them  in  payment  of 
debts,  and  no  specific  hequest'haVinK  been 
made  of  either  bonds  or  stock,  the  admin. 
istrator  distributed,  among  tbe  lega- 
tees, tbe  shores  of  stock  by  an  assignment 
Of  thf*  certificates  to  the  "heirs  and  dis- 
tributees of  J.  W.  Baugh,  deceased."  No 
parCldalar  number  of  shares  Were  directed 
to  be  assigned  to  tbe  several  distrlbateee, 
nor  were  the  pekvons  designated  who 
Were  "beiiis  and  tfistributeea;"  but  Mr. 
J.  W.'Baugb,  a  son  and  distributee,  was. 
In  the  usual 'form,  constituted  Ms  at- 
torney''in' fact,  to  make  and  execnte  all 
necessary  acts  of  assignment  and  transfer 
to  carry  out  the  purpose.  Under  this 
power  and  assignment;  the  company 
transferred  251  shares  to  Fannie F.  Baugh, 
the  complainant.  Who  was  then  a  minor 
and  unmnriied:  Thih  certificate  waa.  In 
form,  an  assigntnent  und  transfer,  out 
and  out,  of  the  whOle  title  to  tbrae 
shares;  It 'nowhere  being  recited  In  the 
certificate  that  her  interest  was  but  a  life- 
estate.  Shortly  afterthlstranSTer,  Mrs.  C. 
H.  Baugh,  widow  of  tiM  testator  and 
mother  of  Fantaie,  was  appointed  by  the 
county  court  trustee  for  her  daughters, 
Fannin  and  CIcily,  to  the  latter  of  whom 
a  similar  bequest  hart  been  made,  subject 
tb  same  limitations.  She  qualified  by  (giv- 
ing bond  In'  the  smu  of  f 70,0(10,  arid  re- 
ceived into  \;ier  poMCsslon  the  bonds  and 
Stock  ceKi  flea  tea  Which  had  been  Kssigued 
tnhtir  cent nf  que  frnat  by  the  flflmfnistrn- 
ton    In    May,  •  1877,  coMplaita'ant   Fannie 
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was  married  to  the  defendant  B.B.Smith, 
and  in  December,  1877,  Mm.  BaoKb's  resign 
nation  as  trusted  for  Mrs.  Smith  was  ac- 
cepted, and  Mr.  Smith  appointed  in  her 
room  and  place,  be  entering  into  bond  in 
the  anm  ol  fl6,000,  with  three  anretlea. 
Tbervupon  the  bonds  and  stocic  held  for 
Mrs.  Smith  wore  turned  OTer  to  her  has- 
band  aa  her  trustee.  In  Febroary,  1879, 
B.  B.  Smith  and  wife  Jointly  asslKned  the 
certificate  standing  in  her  name,  by  filling 
oat  the  blank  assignment,  to  U.  M.  Risun, 
and  constituted  him  their  attorney  in 
lact  to  assign  same  on  transfer  books 
of  the  corporation.  May  17, 1879,  this  as> 
signment  to  Bison  was  duly  acknowl- 
edged before  a  clerk  of  a  county  court, 
Mrs.  Smith  being  privily  examined.  On 
the  same  day  thi"  certificate  was  sold  and 
assigned  to  Clarke,  Dodge  &  Co.,  Bison 
executing  an  assignment  on  the  original 
eertlHcate.  This  sale  was  made  by,  and 
the  money  paid  to,  Mr.  Smith.  After- 
wards, Clarke,  Dodge  &  Co.  afislgned  the 
same  certificate  to  Victor  Newcomb,  and 
on  December  15, 1879,  it  was  sent  to  the 
swretary  of  the  defendant  corporation, 
and  the  shares  transferred  from  the  name 
of  Fannie  Baugb  to  that  of  the  purchaser, 
a  new  rertlflcate  being  issued.  The  rail- 
road bonds  held  by  Smith  were,  about  the 
time  of  the  sale  of  the  stock,  sold  to  the 
defendant  Samuel  S«>ay.  The  bonds  and 
shares  were  sold  for  their  full  market 
value  at  the  time.  The  proceeds  were, 
by  the  trust3e,  misapplied,  and,  as 
charged  by  the  bill  and  admitted  In  his 
deposition,  "squandered  in  drinking, 
gambling,  and  other  dissipation."  As  to 
the  l>onds,  the  bill  charg<Hi  tbat  the  pur- 
chaser knew  that  the  seller,  Mr.  Smith, 
held  them  as  a  trustee,  and  was  therefore 
bound  to  Inquire  as  to  his  power  to  make 
sale;  that,  in  fact,  they  were  bought  for 
tbe  company  issuing  them,  or  for  Mr.  O. 
W.  Seay,  its  secretary  and  treasurer,  who, 
it  is  charged,  knew,  or  ought  to  have 
known,  of  the  trust  under  which  they  were 
held.  A  decree  Is  sought  against  all  the 
persons  suggested  as  Interested  in  the 
purchase  or  aiding  in  making  the  sale. 
The  chancellor  dlsmlas«>d  the  bill  so  far  as 
any  relief  was  sought  on  account  of  the 
sale  of  these  bonds.  In  this  part  of  his 
decree  we  most  fully  concur.  The  evi- 
dence that  they  were  purchased  by  Mr. 
Samuel  Seay  in  good  faith,  and  in  abso- 
lute ignorance  that  Mr.  Smith  held  them 
Id  trust,  is  entirely  satisfactory.  We  are 
also  satisfied  that  neither  G.  W.  Seay  nor 
tbe  railroad  company  were  in  any  way 
concerned  in  their  purchase  or  sale.  It  is 
simply  a  case  of  negotiable  securities,  in 
no  way  ear-marknd,  sold  in  open  market, 
by  a  trustee,  entitled  to  their  possession, 
to  innocent  purchasers,  tor  full  value, 
who  neither  had  knowledge  of  the  fact 
that  the  seller  was  a  trustee  nor  of  any 
proposed  breach  of  a  trust. 

Are  Complainants  entitled  to  any  relief 
against  any  of  the  defendants  on  account 
of  either  the  sale  or  transfer  of  the  stuck 
certificate?  The  assignment  to  RIcon 
seems  to  have  been  a  sham,  and  Intended 
to  aid  In  tbe  proposed  sale  of  tbe  shares. 
Rison  was  Smith's  brotber-iu-iaw.  He 
was  present  at  the  sale  to  one  McCrory, 


and  himself  executed  an  assignment  to 
Clarke,  Dodge  &  Co.,  for  whom,  it  would 
seem,  McCrory  was  acting.  Riion  at  once 
received  a  part  of  the  proceeds.  He  is 
not  sued;  neither  are  the  sureties  on 
Smith's  bond  as  trustee.  The  bill  under- 
takes to  excuse  this  by  alleging  the  sure- 
ties to  be  insolvent.  They  are  the  father 
and  brother  of  the  defsultlng  trustee,  and 
this  is  more  probably  the  reason  tor  omit- 
ting them.  Clurke,  Dodge  &  Co.  are  not 
sued.  Victor  Newcomb,  in  whos3  name 
the  shares  now  appear  to  stand,  was 
named  as  a  non-resident  defendant  in  the 
caption  of  the  bill.  No  publication  seems 
to  have  been  made,  and  no  attachment 
was  sought  against  tbe  shares,  which, 
from  this  record,  seem  to  still  stand  in 
his  name.  Mr.  Newcomb  did  not  answer, 
and,  not  being  before  the  court,  his  atti* 
tude  as  a  purchaser  ttecomes  unimpor- 
tant, except  so  far  as  it  shall  a{fe<;t  the 
liability  of  the  corporation  for  transfer- 
ring this  stock  to  him.  The  chancellor 
was  of  opinion  that  the  railway  company 
was  guilty  of  negligence  in  making  or  al- 
lowing this  transfer,  and  decreed  accord- 
ingly. From  this  part  of  the  decree  it  has 
appealed. 

Complainants  have  sought  to  support 
this  decree  upon  several  independent 
grounds. 

That  the  act  of  the  corporation  was 
negligent  in  issuing  a  certificate  in  1873  to 
Fannie  Baagh,  without  showing,  on  its 
fara,  tbe  trusts  and  limitations  under 
which  she  held  the  title,  and  that  this  neg- 
lect led  to  the  subsequent  loss  of  the  stock 
to  an  Innocent  purchaser  without  notice. 
We  are  of  opinion  that,  upon  the  facts  of 
this  case,  the  corporation  is  not  now  lia- 
ble to  an  action  on  tbis  ground.  It  had 
no  knowledge  that  there  was  a  will,  limit- 
ing the  title  of  Fannie  Baugh  to  this 
stock,  and  there  were  no  circumstRnces 
connected  with  the  transfer  by  Mr.  House 
as  administrator,  calculated  to  pnt  it 
upon  inquiry  as  to  the  existence  or  terms 
of  a  will.  He  assigned  tbe  certificate, 
standing  in  the  name  of  bis  decedent, 
simply  as  administrator.  If  be  had  as- 
signed as  administrator  com  testamento 
aanexo,  it  would  have  been  notice  of  a 
will,  but  such  asignature  would  havel>een 
singular,  though  technically  exact.  The 
assignment  was  to  the  "heirs  and  distrib- 
utees," not  legatees,  of  J.  W.  Baugh. 
There  was  therefore  nothing  about  the 
transfer  calculated  to  indicate  a  will.  In 
this  respect  the  case  Is  to  be  distinguished 
from  Covington  v.  Anderson,  16  Lea,  810, 
and  Caulklns  v.  Uas-Light  Co.,  85  Tenu. 
G83,  4  S.  W.  Rep.  287.  Tbe  fact  that  stock 
is  assigned  by  one  other  than  tbe  person 
to  whom  it  was  Issued  devolves  upon  a 
corporation,  when  called  upon  to  transfer 
the  shares  and  issue  a  new  certificate,  the 
duty  of  inquiry  aa  to  tbe  power  of  the  as- 
signor to  make  the  assignment.  Here  it 
made  no  inquiry.  It  assumed,  therefore, 
the  risk  as  to  Mr.  House's  power  to  dis- 
pose of  this  stock.  In  assuming  that  he 
had  the  power,  it  assumed  no  other  risk, 
there  bdng  no  circumutannes  calculated 
to  excite  the  suspicion  of  a  prudent  man 
that  a  breach  of  trust  was  contemplated. 
Cook,  Stocks,  §  2S2Q.    The  power  of  Mr. 
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Honae,  onder  tbe  will,  to  difipoae  of  this 
stock, cannot  be  doubted.  Hebad  a  right 
to  Bell  or  dlstribate  in  kind  to  tbe  lega- 
tees. If  not  needed  for  payment  of  debts. 
It  had  not  been  specifically  devised.  Tbe 
"one-fifth  In  value"  of  testator's  prenent 
estate,  giren  tohlsdaugbter  Fannie,  tnixbt 
have  been  paid  to  her  in  money,  bonds,  or 
stocks,  the  beneficiary  consenting.  This 
asHlgDment  of  these  shares  to  ber,  on  ac- 
count of  her  bequest,  was  within  bis 
f tower.  That  he  assigned  the  title  abso- 
ntely  was  not  a  breach  of  bis  trust.  She 
took  tbe  title  under  the  will,  and  subject 
to  the  limitations  of  tbe  will,  and  became 
berself  charged  with  a  trust  in  favor  of 
tbe  remainder-men.  It  might  be  conceded 
that  be  ongbt  to  have  indicated  on  the 
certificate  tbe  limitations  on  her  title. 
But  it  was  not  a  breach  of  trust,  if  be 
failed  to  do  so.  The  corporation,  who 
bnrl  no  knowledge  of  the  will,  were  cer- 
tainly not  In  fault  in  registering  tbe  trans- 
fer as  he  had  made  it.  Subsequently  a 
trustee  was  appointed  for  the  purpose  of 
holding  tbe  estate  of  Fannie  and  preserv- 
ing the  trusts  of  the  will.  This  certificate 
went  into  the  hands  of  the  trustee.  Whil*' 
thus  held,  it  was  in  no  danger  of  pasMing 
Into  the  hands  of  an  innocent  purchaser, 
without  the  Joint  concurrence  of  tbe  trus- 
tee and  life-tenant  in  a  breach  of  trust. 
The  negligence  of  administrator  or  corpo- 
ration in  not  ear-marking  their  stock  was 
'Obviated  wben  it  reached  the  hands  of  a 
trnstee,  charged  with  the  duty  of  preserv- 
ing tbe  trusts  of  the  will.  The  subsequent 
loss  was  the  direct  consequence  of  subse- 
quent and  independent  acts  of  negligence 
and  breaches  of  trust.  This  loss  was  not 
tbe  proximate  consequence  of  the  remote 
acts  of  negligence  now  complained  of. 

We  come  now  to  consider  the  ground 
upon  which  the  chancellor  seems  to  have 
rested  his  decree,  vis.,  that  the  corpora- 
tion was  guilty  of  negligence  in  permit- 
ting the  transfer  of  this  stock  to  Victor 
Kewconib.  The  contention  of  complain- 
ant is  that  the  company  had  constructive 
notire  of  the  fact  that  this  stock  was  held 
by  Mr.  Smith  as  trnstee,  and  that  as  trus- 
tee he  bad  no  power  of  sale,  and  that, 
therefore,  it  should  have  refused  to  trans- 
fer the  shares  to  his  assignee.  The  facts 
upon  which  tbe  corporation  is  sought  to 
l>e charged  with  notice  are  these:  After 
the  appointment  of  Mrs.  Baugli  as  trustee, 
she  executed  receipts  for  a  number  of  divi- 
dends. Some  of  these  receipts  were  signed 
by  her,  as  guardian;  others  as  guardian 
and  trustee;  and  others  as  trustee.*  After 
Mr.  Smith's  appointment  he  was  directed 
by  the  secretary  of  the  company  to  receipt 
as  trustee.  The  secretary,  who  paid  them 
dividends  and  took  their  receipts  says 
that  be  supposed  from  Mrs.  Bangb's  re- 
ceipts that  she  was  guardian;  that,  in 
point  offset,  he  had  no  Information  of  her 
being  a  trustee,  or  that  Mr.  Smith  was 
ber  successor;  that  he  required  the  latter 
to  receipt  as  trnstee,  because  tbe  stock 
stood  in  the  name  of  a  married  woman, 
and  that  he  used  the  term  "trustee"  as 
synonymous  with  "  agent. "  The  evidence 
of  knowledge  of  a  trust  is  unsatisfactory. 
But  waiving  this,  and  waiving  the  ques- 
tion as  to  tbe  power  of  the  trustee  to  sell. 


we  shall  restoor  deelaloii  apnn  another 
question. 

If  a  corporation  transfer  shares  upon  a 
forged  assignment  and  power  of  attorney, 
or  upon  the  authority  of  one  wrongly  as- 
suming to  be  the  agent  of  tbe  owner,  or 
upon  a  void  decree  or  Judgment,  its  act 
would  be  a  nullity,  in  so  far  as  It  was 
thereby  sought  to  affect  tbe  rights  or  Bint  as 
of  tbe  true  owner  as  a  shareholder.  Sucb 
owner  wouli  remain  a  shareholder,  regard- 
less of  the  illegal  cancellation  of  tbe  evi- 
dence of  his  rlarh  t.  and  not  withstanding  tbe 
Issuance  of  a  new  certificate  to  the  trans- 
feree In  place  of  that  canceled.  This  right 
would  be  no  more  affected  by  tbe  taking 
up  of  his  certificate  without  valid  author- 
ity than  it  would  l>e  by  its  accidental  de- 
struction. A  court  of  equity  would  com- 
pel tbe  corporation,  in  either  case,  to  rec- 
ognize him  as  a  shareholder,  by  tbe  issu- 
ance ot  H  new  certificate,  and  compel  an 
accounting  for  dividends  wrongly  paid 
over  to  the  transferee.  Telegraph  Co.  v. 
Davenport,  97  U.  S.  869;  St.  Homes  v.  CVtt- 
ton-Press  Co.,  127  U.  S.  614,  8  Sup.  Ct.  Rep. 
18;%;  Dewing  v.  Perdlearles,  96  n.  S.  193; 
Pollock  V.  Bank.  7  N.  ¥.  274;  Loring  v. 
Salisbury  Mills,  125  Mass.  188;  Brown  T. 
Insurance  Co.,  42  Md.  884;  liarableton  v. 
Railroad  Co.,  44  Md.  5.51.  But  wben  the 
assignment  of  sbares  is  made  by  the  per- 
son appearing  on  its  books  to  be  the  al>- 
Bolute  owner,  but  the  assignment  was  In 
breach  of  trust,  then  the  liability  of  the 
corporation  to  the  cestui  que  trust  for 
transferring  sucb  shares  depends,  not  only 
upon  Itsbeing  shown  that  thecorporation 
had  either  actual  or  constructive  notice 
of  the  breach  of  trust,  but  upon  its  far- 
ther appearing  that  its  act  in  recogui*- 
Ing  the  assigunient  and  making  the  trana- 
fer  operated  to  aid  the  breach  of  trust, 
and  contributed  directly  to  the  loss  of 
the  stock  by  the  cestui  que  trust.  If  it 
be  assumed  that  the  facts  known  to  the 
corporation  at  the  time  of  Its  transfer  uf 
these  shares  to  Newcomb  were  sufflcient 
to  put  it  upon  inquiry  as  to  the  terms  up- 
on which  this  stock  was  held,  and  as  to 
the  power  o'.  the  assignees  to  make  sale, 
and  the  purposes  of  such  sale,  then  it 
should  beheld  Justly  liable  fortbelnjurious 
consequences  to  the  cestui  que  trust  of  Its 
act,  under  such  circumstances,  in  making 
the  transfer  to  the  purchaser.  But,  if  Its 
transfer  to  him  did  not  affect  tbe  rights 
and  interests  of  the  cestui  que  trust  by 
reason  of  the  fact  that  the  purchaser  had 
acquired  a  good  and  indefeasible  title  be- 
fore such  transfer,  then  it  would  not  be 
Just  to  bold  that  it  had  aided  In  a  breach 
of  trust  already  consummated,  or  contrib- 
uted to  a  loss  already  irremediable.  Tiie 
rule  on  this  subject  has  been  well  stated 
by  Mr.  Lowell  in  his  recent  and  most  val- 
uable work  upon  Transfer  of  Stocks.  "Tbe 
liability  of  the  corporation,  "says  Mr.  Low- 
ell at  section  153,  "for  recording  a  trans- 
fer made  In  breach  of  trust,  depends  very 
much  upon  the  position  of  the  purchaser. 
If  he  has  acquired,  before  transfer  on  the 
books,  a  perfect  title  to  the  stock,  free 
from  ail  claims  on  the  part  of  the  e&ttal 
que  trust,  the  breach  ot  trust  is  complete 
before  the  corporation  Is  asked  to  trans- 
fer; and  when  It  records  tbe  transfer  tbe 
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corporatioD  li  merely  dolnar  what  it  Is 
bonnd  to  do,  and  Is  not  helping  the  trna- 
te«9  to  commit  the  breach  of  trout.  The 
corporation  can  therefore  incur  no  liabili- 
ty to  the  cMtoi  que  tniat  by  recording  a 
transfer  to  a  ^ooafl</epnrchaBer  fur  value, 
nnleaa  there  ia  a  rejrulatlon  making  the 
stock  transferable  only  on  the  books,  and 
anleea  that  regnlatlon  can  be  HoconRtrned 
that  the  act  of  tbe  corporation  is  necee- 
aary  to  pasa  tbe  legal  title."  To  same 
effect,  see  vectlonB  99, 100,  188, 149, 160. 

The  negligence  of  tlie  corporation  In  per- 
mitting the  transfer  mast  be  the  efficient 
and  proximate  cause  of  the  loss  sastalned 
by  the  eeetui  qne  trust.  If  the  porchaser's 
title  was  complete  without  the  tranafer, 
then  it  cannot  be  theefBcient,  proximate 
canse  of  the  loss.  Such  a  porchaeer  could 
compel  a  transfer  to  himself,  and  It  would 
be  the  grossest  Injustice  to  hold  tbe  cor- 
poration responsible  when  its  mfnsal 
woold  subject  it  to  liability  to  tbe  pur- 
chaser, and  in  no  way  improve  the  case 
uf  the  cestui  que  trust.  Let  us  apply  this 
principle  to  the  facts  of  this  case.  This 
stock  stood  in  the  name  of  Fannie  Baugh. 
Tbe  certificate  was  Isened  to  her.  She 
Joined  her  bOMban'l  in  assigning  It  to  her 
brotber-ln-law,  T.  M.  Rizon.  This  assign- 
ment and  power  of  attorney  to  Risen  they 
acknowledged  before  the  clerk  of  tbe  county 
court.  Mrs.  Smith  says  she  consented  to  a 
sale,  and  assigned  the  shares  to  enable  her 
husband  to  make  a  sale,  because  he  prom- 
ised to  Invest  the  proceeds  In  other  prop- 
erty. The  transfer  to  Rlson,  as  before  stat- 
ed, was  probably  for  tbe  purpose  of  better 
enabling  Smith  to  bring  about  a  sale. 
Three  months  after  date  of  this  assignment 
Smith  and  Bison  together  made  a  sale  to 
Clarke,  Dodge  &  Co.,  for  cash,  for  full  mar- 
ket value.  Subsequently  they  assigned 
the  shares  to  H.  victor  Newcomb.  The 
latter,  nearly  10  months  after  date  of  Mrs. 
Smith's  assignment  to  Bison,  sent  the 
original  certificates,  with  tbe  assignments 
of  Smith  and  wife,  to  Bison,  and  Bison  to 
aarke.  Dodge  ft  Co.,  and  Clark,  Dodge  ft 
Co.  to  himself  the  secretary  of  tbe  rail- 
road company,  and  demanded  a  transfer 
on  the  bunks  to  himself.  Under  the  facts 
shown  in  this  record,  there  can  be  no 
doubt  but  that  Clarke,  Dodge  ft  Co.,  un- 
der wbom  Newcombclalms,  were  Innocent 
purchasers  without  notice  of  any  limita- 
tions opon  the  title  of  Mrs.  Smith,  or  of 
the  fact  that  Smith  himself  held  the  shares 
as  a  trustee.  As  Newc<imb  obtained  their 
title,  it  becomes  unimportant  to  Inquire  as 
to  whether  he  purchased  from  them  with 
or  without  notice  of  compialnant'ti  rights, 
or  whether  they  In  fact  bought  only  as 
his  agents.  Is  such  a  purchaser  protected 
agiiinst  tbe  claims  of  the  defrauded  cestui 
que  trust?  There  can,  at  this  day,  be  no 
serions  doubt  but  that  an  innocent  pur- 
chaser of  shares  for  value  from  the  appar- 
ent owner  obtains  an  Indefeasible  title, 
and  la  unaffected  by  a  secret  defect  In  the 
seller's  title.  If  the  shares  had  stood  In 
the  name  of  Smith  as  trustee,  this,  under 
the  weight  of  authority,  would  have  put 
him  upon  Inquiry  as  to  the  power  of  the 
truHtee  to  sell.  But  here  these  shares 
were  not  so  reglst-ered,  and  there  was  no 
notice  In  fact  of  a  trusT.  Such  a  purchaser 


Ib  protected  against  the  claims  of  a  cestui 
que  trust.  While  shares  are  unirerHally 
held  to  be  non-negotiable  In  the  sense  of 
the  law-merchant,  yet,  as  a  species  of 
property,  sut  generis,  they  are  something 
more  than  mere  assignable  choses.  They 
have  been  called,  for  want  of  a  better 
term,  qunsi  negotiable  securities.  Mr. 
Justice  Davis,  In  Bank  v.  Lanier,  said,  of 
this  species  of  property,  that  "stock  cer- 
tificates of  all  kinds  have  been  construct- 
ed in  a  way  to  Invite  the  confidence  of 
business  men,  so  that  they  have  become 
tbe  basis  of  commercial  transaetions  In  all 
the  large  cities  of  the  country,  and  are 
sold  In  open  market  the  same  as  other  se- 
curities. Although  neither  In  form  nor 
character  negotiable  paper,  they  approxi- 
mate to  it  as  nearly  as  practicable."  11 
Wall.  877.  Tbe  observation  of  Judge  Fhbb- 
UAN  in  Cornick  v  Blcbards,  8  Lea.  1,  that 
the  purchaser  of  shares  assigned  in  blank  by 
the  owner  "must  take  subject  to  previous 
equities,  as  any  other  assignee  standing 
In  the  shoes  of  his  assignor,  "was  unneces- 
sary to  the  decision;  and  in  tbe  subse- 
quent case  of  Cherry  v.  Frost,  7  Lea,  1,  the 
court  nnanimoBsly  declared  it  to  have 
been  an  Inadvertent  statement.  Tbe  un- 
doubted rule  In  this  country  is  that  a  pur- 
chaser of  shares  from  the  apparent  owner 
obtains  a  good  title,  notwithstanding 
such  apparent  owner  may  have  been  In 
fact  a  trustee,  and  guilty  of  a  breach  ot 
trust  in  making  tbe  sale.  Cook,  Stocks, 
58  H2B-W4.  In  Cherry  v.  Frost,  supra,  it 
was  held  that  when  a  pledgee  of  stock,  as- 
signed In  blank  by  the  owner,  as  collater- 
al security,  subpledged  the  certificate  tor 
money  loaned  to  blm  in  ignorance. of  the 
owner's  eqnit,r,  the  latter  was  entitled  to 
hold  tbe  stock,  as  against  the  owner,  to 
tbe  extent  of  tbe  consideration.  In  the 
later  case  ot  Canlklns  v.  Uas-Llght  Co., 
85  Tenn.  684,  4  S.  W.  Rep.  287,  a  purchaser 
of  shares  affected  with  a  trust  in  tbe  bands 
of  tbe  holder,  he  t)e1ng  but  a  life-tenant, 
was  protected  against  the  remainder-men, 
the  purchaser  having  bought  for  value 
and  in  Ignorance  of  the  defect  In  the  title 
nf  the  apparent  owner.  In  Hadley  v. 
Kendrlck.lO  Lea,  625,  the  purchaser  of  gas 
stock  from  an  executor  who  sold  in  breach 
of  his  trust,  the  stock  having  be<>n  specif- 
icall.v  bequeathed  to  one  for  life  with  re- 
mainder over  to  others,  was  protected.' 
The  title  of  tbe  purchaser  upon  the  assign- 
ment of  the  certificate  was  complete  with- 
out registration  or  transfer  on  stock- 
books  of  tbe  corporation.  The  rule  re- 
quiring transfer  on  the  books  of  tbe 
company  |iy  the  well-setted  line  of  decls- 
ioDsln  this  state,  and  by  tbe  great  weight 
of  authority  in  the  courts  of  America,  Is 
a  rule  made  solely  for  the  benefit  of  tbe 
company.  By  It  the  company  Is  enabled 
to  know  who  are  entitled  to  vote,  and  to 
whom  it  may  pay  dividends.  A  complete 
equitable  and  legal  title  passes  by  the  act 
of  the  owner  in  aosigning  the  certificate, 
and  the  subsequent  registration  of  this 
assignment  and  isnunnce  of  a  new  certifi- 
cate in  no  way  affected  the  rights  of  tbe 
cestui  que  trust.  The  breach  of  trust  was 
complete  before  tbe  corporation  was  called 
upon  to  transfer  the  shares,  and  it  had  no 
right   to   refuse  a   transfer.    Cornick   ▼. 
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Richards,  8  Lea,l ;  Cherry  v.  Frost,  7  Lea, 
1;  Rank  ▼.  Farrington,  18  Lea,  883;  West 
Nashville  PlaniDg-Mill  Co.  v.  Nashville 
Sav.  Bauk,  £6  Tenn.  252,  6  S.  W.  Rep.  840; 
Caulkins  v.  Uas-LlRht  Co..  86  TeDn.  688,  4 
S.  W.  Rep.  287:  Lowell,  Transf.  Stocks,  SS 
93,  95,  «6,  109, 158;  Cook,  Stocks,  {  881. 

That  Mrs.  Smith  was  a  minor  at  the 
time  of  the  sale,  and  at  date  of  transfer  on 
the  company's  books,  cannot  affect  the 
question  of  the  company's  liability  for 
making  the  transfer.  The  transfer  of 
shares  by  a  minor  is  voidable,  not  void. 
It  is  one  of  those  acts  which  may  or  may 
not  be  to  the  interest  of  the  minor.  To 
say  that  every  sale  nf  shares  by  a  minor 
was  void,  would  be  disastrous  tn  them  in 
most  cases.  It  is  like  the  sale  of  lanas  or 
any  other  sort  of  property  by  a  minor.  If 
the  act  on  Its  face  is  not  snch  a  one  as  is 
manifestly  Injurious  to  the  minor.  It  will 
be  held  voidable  merely  at  the  election  of 
the  minor.  This  is  the  rule  In  this  state 
concerninK  sales  and  conveyances  by  mi- 
nors. Wheaton  v.  East,  6  Yerg.  61 ;  Mc- 
Oan  V.  Marshall,  7  Hum,  125;  Barker  v. 
Wilson,  4  Heisk.  268.  The  same  rule  has 
been  applied  to  the  purchase  and  sale  of 
stocks  by  minors.  Lunsden's  Case,  L. 
R.  4  Ch.  App.  81;  Cook,  Stocks.  JS  SI"* 
427;  10  Amer.  ft  Eng.  Enc.  Law,  p.  685. 
The  sale  being  only  voidable,  at  the  elec- 
tion of  the  minor,  the  corporation  had  do 
riKht  to  refuse  a  transfer,  it  not  having 
been  avoided  at  date  of  transfer.  Mr. 
Lowell,  on  Transfer  of  Htocks,  at  section 
188  says:  "It  is,  however,  of  no  conse- 
quence that  the  title  of  the  purchaser  is 
voidable,  If  it  has  not  in  fact  been  avoid- 
ed, because,  by  the  definition  of  the  term 
'voidable,'  the  title  of  the  purchaser  in 
such  a  case  is  valid  on  til  avoided."  The 
decree  of  the  chancellor  must  be  reversed 
88  respects  the  Nashville  ft  Decatur  Rail- 
road Company.  Complainants  will  pay 
all  the  costs  of  the  cause. 


MiCHEAITX  V.  StATB. 

(Cmut  cf  Avpealt  of  Texas.    FSb.  M,  1898. ) 

What  Constitctbs  Tbiit. 

On  a  trial  for  the  theft  of  a  horse  which 
nad  strayed  away,  where  it  appears  that  defend- 
•  ant  delivered  the  hone  to  the  owner,  and  there 
is  evidence  that  defendant  caaght  the  animal  for 
the  purpose  of  receiving  the  reward  offered,  the 
court  sbould  charge  that,  if  defendant  took  the 
horse  with  the  intent  to  return  him  to  the  owner 
in  wder  that  he  might  receive  the  reward,  he 
^ould  lie  acquitted. 

Appeal  from  district  court,  Harris  coun- 
ty; C.  L.  Cleveland,  Judge. 

Indictment  of  Frank  Mlcheanx  for  steal- 
ing a  horse.  Verdict  and  Judgment  of  con- 
viction.   Defendant  appeals.    Reversed. 

Uvalfle  Burns,  for  appellant.  Richard 
H.  HHrriaoB,  Assc.  Atty.  Gen.,  for  the 
State. 

Davidson,  J.  Appellant  was  convicted 
tor  the  theft  of  a  horse,  the  property  of 
one  J.  M.  Ludke.  It  appears  from  the 
testimony  that  Ludke's  horsedlsappeared 
about  the  last  of  March  or  the  first  of 
April,  1891.    'The  next  seen  of  bim  was  in 


the  neighborhood  of  the  place  where  de- 
fendant took  him  in  possession,  which 
was  some  time  in  October.  Defendant's 
witness  E.  fiurkel,  Jr.,  says:  "I  told 
the  defendant  abont  this  horse,  descriti- 
Ing  him  to  bim,  and  he  said  he  knew  the 
horse,  and  that  it  belonged  to  Mr.  Lndke, 
of  Houston."  The  appellant  Iilmself  testi- 
fied :  "  I  penned  some  stock  at  Mr.  B.  Bar- 
kers about  the  middle  of  October,  V9\,  It 
was  on  Sunday.  While  there,  Mr.  Burkel, 
Jr.,  told  me  of  a  stray  horse  which  bad 
been  in  the  neighborhood  some  five,  or 
six  months,  and  described  him  to  me,  and 
1  told  bim  that  the  horse  belonged  to  Mr. 
Lndke,  of  Houston.  I  knew  there  was  a 
reward  offered  for  It,  and  I  wanted  to  get 
it.  »  •  •  The  next  day  I  went  out  on 
the  prairie,  got  the  horse,  and  took  him 
to  Houston,  where  I  lived,  and  kept  him 
at  my  bouse  until  Tuesday  morning." 
Witness  then  states  that  he  overtook 
Lndke  riding  in  a  wagon.  He  is  a 
botcher.  "I  said  to  Ludke, 'Is  this  your 
horse?'  He  replied,  'I  don't  know;'  got 
out  of  the  wagon,  and  walked  around  the 
horse,  and  said  'Tes;  that  is  my  horse.' 
I  told  him  where  I  got  it,  and  claimed 
the  reward,  and  be  allowed  me  f2.TC.  I 
bad  heard  from  several  sources  that 
Ludke  hud  lost  his  horse,  and  be  himself  had 
told  me  so.*  Defendant  delivered  np  the 
horse  to  Ludke.  This  testimony  presents 
the  theory  of  the  defense  in  the  case.  [7n- 
der  this  state  of  case,  the  court  should 
havelnstructed  the  Jnry,  in  effect,  that  it  the 
defendant  took  the  horse  with  the  Intent 
to  return  him  to  Ludke,  the  owner,  in  or- 
der that  he  might  receive  the  reward 
offered  for  the  horse,  then,  in  that  event, 
he  was  guilty  of  no  crime,  and,  if  the  Jury 
so  believed,  they  should  acquit  him.  The 
charge  of  the  court,  as  given  to  the  Jury, 
did  not  give  this  theory  of  the  defense 
In  so  far  as  the  defensive  matter  was  con- 
cerned, the  court  only  charged  npon  a 
voluntary  return  of  the  property  before  a 
prosecution  had  been  Instituted,  and,  gen- 
erally,  that  the  Jury  would  acquit  If  they 
had  a  reasonable  doubt  of  the  guilt  of  the 
defendant.  We  think  thecharge  was  wholly 
insufficient,  in  that  it  did  not  present  the 
law  arising  directly  from  the  main  theory 
of  the  defense,  as  above  set  out.  This  was 
not  a  case  of  circumstantial  evidence,  and 
the  court  did  not  err  In  refusing  defend- 
ant's special  requested  Instruction  based 
npon  that  hypothesis.  But  for  tbe  error 
which  we  have  above  Indicated  tbe  lodg- 
ment Is  reversed,  and  the  cause  remanded. 


Bbckeb  V  Statb. 
(Court  vf  AppedU  of  Texcu.    Teb.  17, 1888.) 

FOBOBBT — IXDIOTMBNT — ^VaBIAKO. 

An  Indlotment  charged  the  frandiilent 
making  of  a  false  Instrument,  pnrporting  to  he  the 
act  of  another,  by  UUing  up  a  paper  over  a  oer- 
taiu  genuine  signature.  In  the  tenor  clauae,  set- 
ting out  a  copy  of  tbe  instrument,  such  aignatars 
was  erased  by  a  line  drawn  through  it.  Held, 
that  there  was  a  fatal  yarianoe  between  the  pur- 
port and  tenor  clauses. 

Appeal  from  district  court,  Bee  eoaatr ; 
H.  Clat  Plkasani-s,  Judge. 
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H.  C.  Becker  yr*a  convicted  .  of  iraudn- 
fently  nftabine  a  talse  iDBtrnmeDt  in  writ- 
inK«  porportinR  to  be  tbe  act  of  anotbert 
and  appealii.    Bereraed. 

Riobara  H.  BarFiaoa,  Asat.  Atty-  Qen., 
(or  tbe  State. 

DAvmeoN,  J.  Tbe.chargloK  part  of  tliq 
iDdlctiuent  alleges  ,tbat  tbe  defendant, 
"wltboat  lawfnl  aathoEity.  aQd  with  ln< 
t«nt  to  Injnre  and  defraud,  did  willfully 
and  fraudulently  mnke  a  false  inittrmuent 
la  writing,  purporting  to  be  tbe  act  uf  an- 
otber,  to-wlt,  tbe  act  of  Pavid  A.  Webster. 
by  tben  and  tbere  QlUng  op  over  tbe  genr 
nine  signature  of  Da  rid  A,  Webster  upon  a 
pnper  containing .  said  slgnatura,,  words, 
and  figures  to  tbetenorfoUowing.  !"925()< 
Beevllle,  Texaff,  May  ;35tb.  1801.  Six 
months  after  date  we  promise,  to  pay 
Tbomas  Holiday  two  hundred  and  fifty 
doUarSk  ten  per.  cent,  interest  from  date 
per  annum,  value  rec'd,. 

"'H-.C.  Bbckkb. 
"'DtyiDiAj  WniMHipa*  , 

"'Witness:  C.  McDokaijDi' 
— asaiuBt  tbe  peace  ajid  dignity  of  tbe 
state."  It  will  be  noticed  that  the  allega- 
tion is,  that  tbe  writing  purported  to  be 
tbe  act  ol  .another,  to-wlt,  tbe  act  of  David 
A.  Webster,  by  then  and  there  filling  up 
over  the  genuine  signature  of  David  A. 
Webster  upon  a  paper  containing  said 
•Ignatnre:  apd  the  tenor  part  of  the  indict- 
mentsetsoat  tbe  Instrument  in  h/eeverba^ 
By  this  tenor,  clause  in  tbe  Indtctmeiit  it 
appears  that  tbe  name  oI  David  A,  Web- 
ster Is  stricken  out  and  erased  from  tbe 
InMtrameut  by  a  line  having  been  drawn 
through  the  entire  name.  Such  being  tbe 
case,  the  name  of  Welister  being  erased 
and  stricken  out,  does  tbe  note  above  the 
B»IU  erased  signature  purport  to  be  the 
act  of  David  A.-  Webster?  Tbe  tenor 
cJauae.of  the  Indict^ient  setting  up  an  in- 
Btrument  -means  an  exact  copy  of  it, 
whereas  tbe  purport  means  th«  substance 
ol  it  as  it  appears  on  tbe  face  o(  the  Uintru- 
ment  to  every  eye  that  reads  it.  West- 
brook  V.  State.  23  Tex.  A  pp.  401,  5  8.  W 
Itep.  348;  Roberts  v.  State,  2  Tex.  App.  4; 
English  V.  State,  (Tex.  App.)  IS  S.  W.Repv 
94.  To  our  minds  there  is  clearly,  on  tbe 
face  of  tbe  ipstroment,  an  irreconci labia 
repognance  between  tbe  purport  .and  ten- 
or claoses.  .  An  erased  signature  and 
name  to  an  instrument  necessarily  pre> 
eludes  tbe  idea  that  It  purports  to  be  the 
act  of. the  party  whose  name  is  erased 
therefrom.  On  tbe,  contrary,  it  appears 
that  the  party  did  not  intend  to  l>e  boqad 
by  tbewritlag  above  the  erased  name.  It 
will  be  noticed  that  not  only  tbie  name  of 
David  A.  Webster  is  erased,  but  that  also 
tbe  nana  of  tbe  witness,  C.  McDonald,  is 
stricken  out  and  erased  in  the  same  man- 
ner. The  instrument  does  not  purport  to 
be  tbe  act  of  David  A.  Webster,  nor  could 
sacb  an  instrument  impose,  pecuniary  lia- 
bility upon  David  A.  Webster.  We  are  of 
opinion  that  there  is  a  fatal  varln  nee  be- 
tween tbe  purport  and  teuor  clauses  of  the 
Indictment,  for  which  reason  the  indict- 
ment is  fatally  defective,  and,  such  being 
tbe  case,  the  Judgment  is  reversed,  and  the 
proserntlon  dismissed.  All  Judges  prctent 
and  concurring. 


HsHNpoN  V.  Statu. 
^Ooan  vf  AppeaU  cf  nscM.    Vab.  94,  I8»ai) 

TSirr— fivn>«»o«. 
Ob  a  trial  for  ttealing  s  blsok  yearling 
oolt,  defendant  testiflud  that  one  W.  bad  aola 
and  delivered  to  bim  »  stmileor  oolt;  that  about 
the  time  the  proseowtor'a  oolt  disappeared  de- 
fendant's eolt  esoaped;  and  that  he-  took  the 
proaacutpr'R  colt  bymlBtake.  Heidi  where  awltr 
ness  for  the  defease  testified  that  he  was  at  W.'a 
house  prior  to  the  alleged  theft,  and  saw  hlin 
feeding  a  black  yearling  colt,  that  it  nras  conl- 
petent  for  tbe  trltness  to  testify  that  W.  said  ha 
was  gotug  to  take  the  oolt  that  moratbg  ta  de^ 
fendant/ 

Appeal  from  dlatrlct  court,  Hamilton 
county ,  C.  K.  Bri.l,  J  udge. 

Indictment  of  Walter  Ucrndon  for  steal- 
ing a  colt..  Verdict  and  Judgment  of  con? 
victlon.    Defcndai^t  appeals.    Reversed. 

J.  A.  Kidsuu,  for  appellant.  BItfbard  A, 
Harrison,  Asst.  Atty.  Gen.,  for  the  State. 

HtiRT,  S,  This  is  a  conviction  tor  tbe 
theft  of  a  colt.  Appellant's  defense  was 
that  bff  took  the  prosecutor's  colt  by  mis- 
take; tbat  one  Hal  Williams  hud  sold  and 
delivered  to  blm  a  black  yearling  colt,  tb^ 
colt  <d  the  prosecutor,  Qeraid,  being  a 
black  yearling  colt;  that  on  or  atfout  the 
same  day  tbat  Gerald's  colt  got  out  of  the 
lot  the  colt  delivered  to  appellant  escaped 
from  his  lot;  and  that,  wlien  be  took  the 
colt  belonging  to  Gerald,  be  .thought  it 
was  bis  own.  Tbe  state  lutrorluced  evi- 
dence tending  to  show  tbat  Williams  bad 
not  delivered  a  rolt  to  appellant.  The  evi- 
dence in  the  case  is  such  as  to  make  this 
tact  of  the  greatest  importance;  for,  if 
Williams  had  delivered  to  appellant,  a 
blark  yearling  colt,  tben  the  surrounding 
facts  Btrongl.T  corroborate  tlie  testimony 
of  appellant  and  tbat  of  hla  wife,  and  thui^ 
tend  to  show  a  mistake.  If  Williams 
bad  not  delivered  to  bim  sucb  a  colt,  tbe 
delenaecrurablea  to  ashes.  Appellant  bad 
the  right  to  prove  that,  before  be  took  up 
Gerald's  colt,  Williams  bad  riueb  a  coff, 
and  this  prncif  waa  made.  This  man  Will- 
lama  was  dead  when  this  trial  was  bad. 
We  now  come  to  the  fifth  bill  of  excep- 
tions, from  which  it  appears  that  one 
Smitb  was  on  the  stand,  and  testifled 
tbat  he  was  at  tbe  house  of  Williams  on 
or  abont  the  let  day  of  July,  1888,  In  Ham- 
ilton county;  that  he  reached  Williams' 
placeahont  9  or  lOo'clock  in  the  morning; 
that  Williams  was  there,  and  was  lee<ling 
hlH  horse,  a  blaok.  yearling  colt.  Defendant 
then  offered  i**  prove  by  the  witaeas  tbat 
Williams  told  blm  that  he  was  going  to 
take  tbe  colt  be  had  staked  to  tbe  defend- 
ant that  morning.  The  trial  Judge  re. 
Jected  this  testimony,  upon  tbe  ground 
that  Williams  was  not  at  the  time  on  his 
way  to  tbe  defendant's;  that  tbe  witness 
left  Williams  at  bis  place,  etc.  How  long 
Smitb  remained  at  W.llllams'  place  is  not 
stated,  either  in  the  bill  or  in  the  state- 
ment of  facts.  He  may  have  remained 
some  time,  or  lie  may  have  left  soon  after 
tbecouversatluu  with  Williams.  Tbe  ques- 
tion Is  was  tbe  stnteraeut  made  by  Will- 
iams to  Smith,  relating  to  what  be  was 
going  to  do  with  the  colt,  competent  evi- 
dence, under  the  circumstancea  above 
stated?    Let  us  suppose  that  the  colt  waa 
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on  the  ran((o  when  (taught  by  Wllltams, 
and  that  when  be  waa  In  the  act  of  catcb- 
)UK  it,  or  after  bavinR  caagbt  It,  he  was 
on  biB  way  to  the  house,  and  Smith  came 
apon  blm  under  these  circumstances,  and 
Williams  had  told  him  that  he  intended 
to  take  the  colt  to  defendant.  Would  not 
hlB  statement  to  Smith  be  competent  evi- 
dence? Certainly  It  would.  Now,  sup- 
pose he  had  caught  the  colt  for  the  same 
purpose,  and  was  waiting  for  his  horse  to 
eat  before  starting  upon  the  trip.  Would 
bis  statement  be  evidence?  We  think  so, 
and  In  support  of  this  proposition  we  cite 
Greenl.  Ev.  108.  Williams  bad  caught  the 
colt,  and  had  It  staked  near  by.  These  were 
acts  relating  to  the  colt,  and  what  was  said 
by  him  accompanying  these  acts  was  ad- 
missible, and  admissible  though  notaaldat 
the  precise  moment  when  he  caught  the 
colt.  The  facte  being  In  so  clone  Jnxtapnsl. 
tion,  this  was  not  required.  Stockman  ▼. 
State,  24  Tex.  App.  892,6  S.W.Bep.2»8,and 
the  authorities  there  clted>  As  we  have 
nald  above,  an  important  and  vital  isHue 
of  fact  was  dependent  upon  whether  the 
man  Williams  had  delivered  to  appellant 
a  colt  before  the  latter  took  up  the  colt 
belongitig  to  Oerald,  and  the  rejected  tes- 
timony was  of  the  utmost  importance, 
because  it  makes  solid  the  theory  ol  the 
defense  that  the  taking  was  through  mis- 
take. Other  questions  will  not  be  dis- 
cussed. The  judgnieut  Is  reversed,  and 
the  cause  remanded.  All  ludgea  present 
and  concurring. 

PowBB  V.  State. 
(Court  ef  Appeals  of  Texas.    Feb.  24,  1892.) 

RaPB— EVIDBSOH. 

On  a  trial  for  assault  with  Intent  to  com- 
mit rape.  It  appeared  that  defendant,  a  youth, 
was  living  with  his  father  a  short  distance  from 
proeeoutriz  and  her  husband;  that,  on  the  morn- 
ing of  the  alleged  crime,  defendant  complained 
«t  feeling  slok,  and  did  not  go  to  work;  that, 
about  8  o'clock  in  the  afternoon,  he  entffl«d  the 
tent  of  the  prosecutrix,  who  had  lust  been  nurs- 
ing her  baby,  and,  without  speaking,  struck  bur 
two  blows  on  the  head;  that  after  the  first  blow 
she  screamed  loud  enough  to  be  heard  by  her 
husband  in  the  field,  but  tbat  the  second  blow 
knocked  her  senseless ;  tbat  defendant  then  re> 
tnmed  to  bis  lather's  tent,  where  he  was  arrest- 
ed in  the  evening,  and  on  examination  was  found 
to  have  a  slight  fever.  Held,  that  the  evidence 
would  not  sustain  a  verdict  of  conviction. 

Appeal  from  district  court,  San  Saba 
county;  W.  M.  Allisox,  Judge. 

Indictment  of  Joseph  Mitchell  Powerfor 
assault  with  Intent  to  commit  rape. 
Verdict  and  Judgment  of  conviction.  De- 
fendant appeals.    Reversed. 

John  T.  if'aftere.forappellant.  Richard 
H.  Harrison,  Asst.  Atty.  Gen.,  for  tb« 
State. 

Davidson,  J.  Appellant  was  Indicted 
tor,  and  convicted  of,  the  offense  of  an  as- 
sault with  intent  to  commit  rape.  Ap- 
pellant is  a  youth  of  17  yeara  of  age,  and 
was  living  with  bis  father's  family  In  a 
tent  ou  the  farm  of  one  Hall,  In  San  Saba 
county.  Mr^.  liowrance,  the  alleged  In- 
jured female,  with  her  husband,  was  also 
living  In  a  tent,  about  2U0  or  800  yai-ds 
distiint   from    the  tent  in  which  apijel- 


lant  and  bis  father'a  family  lived.  All 
of  these  parties  bad  been  engaged  ia 
picking  cotton  for  Hall.  On  the  30th 
day  of  September,  Mrs.  Lowrance  did  not 
go  to  the  cotton-patch  to  pick  cottuo. 
Neither  did  appellant  go  to  the  field  to 
pick  cotton,  but,  being  sick,  remained  at 
his  father's  tent.  About  S  o'clock  In  the 
evening,  Mrs.  Lowrance  was  In  her  tent, 
and  had  just  laid  her  baby  down,  after 
nursing  it,  and  was  fastening  up  ber 
bosom,  when  appellant  suddenly  came 
into  the  tent,  and,  without  saying  any- 
thing to  her,  struck  her  two  severe  blows 
upon  the  head,  one  of  which  knocked  ber 
senseless.  She  screamed  out  at  the  first 
blow,  and  ber  screams  were  beard  by  her 
husband  and  other  pnrtles  out  in  tho 
field,  who  Immediately  rushed  to  the  tent, 
where  they  found  her  wounded  and  bleed- 
ing profusely.  A«  soon  as  appellant  had 
knocked  ber  senseless,  he  left  her  tent,  and 
went  bank  to  his  father's.  When  Mrs. 
Lowrance'sbasband  and  Mr.  Dodd  reached 
ber,  after  they  heard  her  scream,  she  was 
standing  Just  outside  of  the  tent,  and  told 
tliem  that  a  crasy  man  had  come  Into  her 
tent,  and  tried  to  burnt  her  bralnsout.  Ap- 
pellant was  arrested  about  9  or  10  o'clock 
the  same  evening,  at  his  father's  tent, 
where  be  was  found,  lying  upon  his  bed; 
and  he  was  complaining  of  being  sick, 
and  there  was  blood-spots  upon  his  cloth- 
ing and  hat.  The  doctor  who  had  been 
called  in  to  attend  Mrs.  Lowrance  also 
went  down  to  the  tent  where  appellant 
was,  with  the  officers  who  went  to  arrest 
him,  and  he  says  they  found  appellant  ly- 
ing down,  and  complaining  of  being  sick, 
and  he  examined  him  very  fully;  found 
that  he  had  slight  fever,  but  was  other- 
wIhc  all  right. 

These  are  the  esseivtial  facts  diaclosed 
by  the  record  In  this  case,  and  we  are  of 
opinion  that,  while  they  show  at  least  a 
most  clear  and  Indisputable  case  of  ag- 
gravated assault  and  battery,  if  not  a 
higher  offenne,  they  fall  to  sustain  the  in- 
dictment and  verdict  for  an  assault  witb 
Intent  to  commit  rape.  There  Is  not  the 
slightest  particle  of  testimony  tending  to 
show  that  appellant's  intention  was  to 
commit  rape.  Whatsoever  might  bare 
been  his  motive  for  his  conduct, — the  par- 
ties being  comparatively  strangers  toeacb 
other,  Mrs.  Lowrance  having  only  seen 
defendant  H  few  times  before  the  date  of 
the  assault, — and  howsoever  much  we 
may  condemn  his  Inexcusable  conduct, 
we  cannot  sanction  the  verdict  and  Judg- 
ment which  has  been  rendered  In  this  cane, 
because  they  are.  In  our  opinon,  directly 
contrary  to  the  evidence;  and  for  tbia 
reason  the  Judgment  is  reversed  and  the 
cause  remanded.  All  Judges  present  and 
concurring. 


CrrT  OF  Dallas  et  al.  t.  Western  Ei^eo- 

TRIC  Co. 

{Supreme  Court  of  Texas.    Feb.  5, 1893.) 

Constitutional  Law— Local  akd  Spbcial  Law» 

—Exemption  or  Citt  fkom  Oaknishmbnt. 

1.  Tho  exemption  of  the  city  of  Dallas  from 

garnishment  proceedings,    by  'section  169  of  the 

uity   charter,  passed   under  Const  art.    11,  {   5, 

which  authorizes  cbarters  of  cities  having  more 
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tluui  10,CNM  inhaUtante  to  be  gramtKl  tay  apeeial 
act,  does  not  confliot  with  Const  art  {^  {  56, 
wbich  forbids,  "except  as  otherwise  prorldod  in 
this  constitution,"  tne  enactment  of  any  local 
or  special  law  for  certain  specified  purposes, 
includlOK  the  changing  of  "methods  for  the  col- 
lection or  debts  or  the  enforoing  of  JodgrDents. ' 
i.  The  ezemptioa  of  a  cl^  from  liability  as 
Kamishee  inuren  to  the  benefit  of  sureties  upon 
the  debtor's  bond,  ^iven  in  such  a  proceeding  to 
t'le  plaintiff,  conditioned  to  pay  any  Judgment 
r  i-overed  therein  against  the  cdtT. 

Appeal  from  district  coort,  Dallas  coun. 

ty. 

Action  by  tbp  Western  Electric  Company 
afctihiat  tbe  Qu(«n  City  Electric  Ligbt  A. 
Power  Company  upon  an  account.  A 
writ  of  Earatiitament  was  served  npon  tbe 
city  of  Dallas,  and  tbereopon  a  bond  exe- 
ented  by  J.  W.  Johnson,  Joseph  P.  Smith, 
and  H.  FrlnKle  wns  given  by  tbe  Queen 
City  Company,  c(»nditloned  to  pay  any 
JuilKment  recovered  against  tbe  city. 
Judgment  for  plalntld.  Defendants  ap- 
peal.    Rpvursed. 

A.  P.  WoMPucra/t  and  it.  Trice,  for  city. 
Cra  wTord  A  Cm  wfnrd,  for  other  appellants. 
Wooten  &  KimbroaKh,  ftir  appell«e. 

Hb.nrt,  J.  This  was  a  famishment 
suit  against  the  city  of  Dallas,  Instituted 
by  the  Western  Elt«tric  Company,  plain- 
tiff, in  a  suit  tor  debt  against  the  Queen 
City  Electric  Light  &  Power  Company. 
The  city  answered,  admitting  an  indebt- 
edness, at  the  time  It  was  served  with 
writ,  tu  the  Queen  City  Electric  Light  & 
Power  Curapuny,  but  claimed  that  it  was 
exempted  frum  suit  as  a  garnlnhee  by  vir- 
tue of  the  following  provision  In  Its  char- 
ter: "S<h:.  169.  The  property,  real  and 
perRonal,  belonging  to  said  city  shall  not 
be  liable  to  be  sold  ur  appropriated  under 
any  writ  of  execution  or  coat-bill;  nor 
■halt  the  funds  belonging  to  said  city  In 
the  hands  of  any  person  be  liable  to  gar- 
DiHliment;  nor  shall  the  city  be  liable  to 
garnlHhraent  on  account  of  any  debt  It 
may  owe  or  funds  it  may. have  on  hand 
due  any  peraon;  nor  shall  the  city,  or 
any  of  its  offlcers  or  agents,  be  required 
tu  answer  an.r  writ  of  garnishment  on 
any  account  whatsoever."  Another  sec- 
tion of  the  charter  reads  as  follows: 
"Sec.  198.  Tlmt  this  act  shall  be  deemed  a 
public  act,  and  judicial  notice  shall  be 
talcen  thereof  in  all  courts  and  places 
without  tbe  same  having  been  read  In 
evidence."  The  plaintiff  asked  judgment 
upon  the  admission  of  IndebtedneHs  in  the 
answer  of  the  garnishee,  contending  that 
the  exemption  claimed  under  its  charter 
is  unconstitntional.  Tbe  cause  was  tried 
by  the  court  without  a  Jury,  and  the 
Judge,  holding  that  said  exemption  was 
forliidden  by  the  constitution,  rendered 
judurment  in  favor  of  tbe  plaintiff. 

Tbe  following  are  the  clauses  of  the  con- 
•titutiou  which  are  relied  upon  to  defeat 
the  charter:  Article  3,  {  56:  "The  legls- 
latnre  shall  not,  except  as  otherwise  pro- 
Tided  in  this  constitution,  necessary  local 
or  special  law,  •  •  •  regulating  the 
practice  or  jurisdiction  of,  or  changing  the 
mien  of  evidence  in,  any  Judicial  proceed- 
ing or  inquiry  t>efore  courts.  Justices  of 
the  peace,  sherltts,  com oiiesioners,  arbi- 
trators, or  other  tribunals,  or  providing 


or  changing  methods  for  tbe  collection  of 
debts,  or  the  enforcing  of  judgments,  or 
preHCribing  tbe  effect  of  judicial  sales  of 
real  estate;  •  •  •  and,  in  all  other 
cases  where  a  general  la  w  can  t>e  made 
applicable,  no  local  or  special  law  shall 
l>e  enacted. "  If  these  provisions  were  th« 
only  ones  fnnnd  In  the  constitution  relat- 
ing to  the  subject,  it  would  be  clear  that 
tbe  clause  of  tbe  charter  now  In  question 
is  forbidden.  Another  provision  of  tbe 
same  section  denies  to  the  legislature  the 
power  to  pass  a  local  or  special  law  "io> 
corpora,tlng  cities,  towns,  or  villages,  or 
changing  their  charteni."  Hut  by  section 
5  of  article  11  it  Is  otherwise  provided  that 
"cities  having  more  than  ten  thousand  in- 
habitants may  have  their  charters  grant- 
ed or  amended  by  special  act  of  the  legis- 
lature." It  cannot  be  plausibly  contend- 
ed that  tbe  right  to  give  such  cities  special 
charters  Is  in  anbordination  to  the  re- 
quirement quoted  from  article  8,  that  no 
special  law  shall  be  enacted  "  where  a 
general  law  can  be  made  applicable;"  so 
that  such  special  charter,  when  given, 
shall  not  contain  any  provision  that 
would  be  applicable  to  all  such  cities 
found  in  the  state.  The  prohibitions, 
limitations,  and  requirements  contained 
In  section  56  of  article  8  of  the  constitu- 
tion are  Intended  to  operate  on  such  sub- 
jects' as  are  embraced  alone  by  that  sec- 
tion, and  not  upon  such  us  ate  excepted 
from  It.  it  Is  the  purpose  of  the  constltu- 
tioD  that  the  graut  of  power  In  the  char- 
ter of  a  city  having  more  than  10,000  In- 
habitants shall  be  complete  without  refer- 
ence to  any  other  law,  notwithstanding 
It  would  be  easy  to  provide  for  the  exer- 
cise of  the  greatei  number  of  the  privileges 
granted  to  such  cities  by  a  general  law 
applicable  alike  to  all  of  them.  While 
there  are  limitations  and  restrictions  up- 
on the  right  to  grant  such  charters,  they 
ore  not  to  be  sought  for  in  section  56  of 
article  3  of  the  constitution.  If  provisions 
found  In  the  charters  of  cities  containing 
over  10.000  Inhabitants  are  subject  to  no 
other  objection  than  that  they  are  local 
or  special,  and  such  as  could  be  provided 
for  by  a  general  law,  they  must  stand  be- 
cause they  are  permitted  by  section  5  of 
article  11,  and  therefore  expressly  excepted 
from  the  operation  of  sectloni^  of  article  8. 
If  the  privileges  and  powers  contained  In 
■nch  charters  are  such  as  can  be  given  to 
cities  by  either  general  or  special  legisla- 
tion, they  must  be  respected.  After  the 
service  of  the  writ  of  gamisbment,  the 
debtor,  the  Queen  City  Electric  Light  A 
Power  Company,  executed  a  bond  to  tbe 
plaintiff  In  pursuance  of  the  act  of  the  leg- 
islature approved  February  9,  1H89,  (Acts 
2l8t  Leg.  p.  1,)  which  being  approved 
and  filed,  the  garnishee  paid  tbe  debt  to 
the  defendant,  and  It  and  its  sureties  ap- 
peared and  defended  in  the  gamixhrnent 
suit.  The  act  provides  that  in  such 
cases  "such  deteudant  may  make  any  de- 
fense which  the  defendant  in  garnishment 
could  make  In  Huch  suit"  The  court  ren- 
dered judgment  in  favor  of  the  plaintiff 
for  the  amount  of  Its  debt,  both  against 
the  city  as  garnishee  and  against  the 
debtor  and  the  sureties  on  its  bond.  If 
tbe  city  was  subject  to  the  writ  of  gar- 
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nisbment,  It  may  be  very  well  qnestioned 
whether  a  JndKinent  af^alnet  it  for  the 
debt  was  proper  after  it  had,  in  obedience 
to  the  law,  paid  the  money  tu  the  debtor 
upon  fata  glvlnff  security  to  the  plaintiff. 
We  deem  It  unneceaaary  now,  however,  to 
farther  coneidor  or  to  decide  thia  iBBoe, 
«8,  In  our  opinion,  the  provision  of  the 
charter  of  the  city  e^emptluR  It  from  lia- 
bility aa  a  gamiabee  moat  be  enforced. 
The  bond  fdven  by  the  debtor  la  only  nec- 
easary  or  proper  when  there  ia  aKarniahee 
lawfully  charged  with  liability  throngh 
the  gHrnlsbment  proceedinga,  and  the  ex- 
emption of  tbe  garolahee  muat  Inare  to 
the  benefit  of  the  bondsmen.  Tbe  lodg- 
ment is  reversed,  and  the  canse  is  dis- 
missed; 


State  v.  Andrews  et  hI. 
{Supreme  Court  qf  Texa».    Oct  SO,  1891.) 

IXTOXioATiHO  Liquors — Retaii;  Dcalix's  Bo!n>— 
"Op«rf  HocBB. " 
Hie  condition  of  a  retail  Uqnor  dealer's 
bond,  as  required  bv  Act  March  80,  lb87,  that  he 
vriU.  keep  "an  open  bouse, "  defined  by  the  stat- 
ute as  "one  in  which  no  screen  or  other  derice 
is  used  or  placed  •  •  •  for  the  purpose  of  or 
that  will  obstruct  the  view  through  the  open 
door  or  place  of  entrance, "  is  not  violated  by 
tbe  partitioning  of  the  room  in  which  the  liq- 
Qors  are  sold,  for  the  purpose  of  rentintr  a  part 
«f  It,  and  not  to  obstruct  the  view,  aaa  wnioh 
does  not  in  fact  obstract  the  view  of  tbe  bar  from 
the  front  door. 

Appeal  from  district  court.  Hunt  county. 

Action  by  the  state  against  Andrews  & 
Bray  and  others  upon  a  retail  liquor 
dealer's  bund,  lor  failure  to  keep  an  open 
bonne,  as  required  by  Act  March  29, 18S7. 
Judgment  for  defendants.  Tbe  state  ap- 
peals.   Affirmed. 

A.  R.  Cuabman,  Grubbs  A  Hefner,  and 
T.  D.  Idontntae,  tat  tbe  state. 

Oainbs.  J.  Tbifl  salt  was  brooght  In 
the  name  of  the  state  of  Texas  to  recover 
of  appellees,  as  obligors  upon  a  retail  Uq- 
nor dealer's  bond,  a  penalty  of  $600  for  an 
alleged  failure  to  keep  an  open  house,  as  re- 
quired by  the  act  of  March  29, 18K7.  (2  Saylea' 
Civil  St.  art.  8226a,  {  4.)  There  having 
been  a  judgment  lor  the  defendants,  the 
case  Is  brought  berenpon  tbe  flndings  of 
fact  and  coipcluBlona  til  law  filed  by  the 
trial  judge.  It  Is  claimed,  in  effect,  that 
upon  tbe  facta  found  by  tbe  judg^  the 
judgment  should  have  been  for  the  state. 
The  law  took  effect  July  4, 1887.  It  ap- 
pears from  tbe  conclnslons  of  fact  that 
just  previous  to  that  time  tbe  defendants 
Andrews  &  Bray  were  In  posaession,  na 
lessees,  of  the  room  In  which  they  subse- 
quently carried  on  their  business  as  liquor 
dealers.  It  was  a  room  upon  tbe  ground 
'floor  of  a  store-bouse  whlcb  fronted  east 
on  the  public  square  1n  the  cicy  of  Green- 
ville. The  west  wall  ran  along  a  street, 
wbicb  was  subsequently  as  much  nsed 
as  the  public  aquare.  Tbe  room  had  a 
double  door  In  front  at  the  north-east 
comer,  and  also  a  side  door  In  the  west 
wall,  near  tbe  rear  end.  Before  tbe  law 
went  into  effect,  and  before  defendants 
Andrews  ft  Bray  had  any  actual  knowl- 
edge of  the  passage,  they  agreed  to  sublet 
a  portion  of  the  room,  and  for  that  pur- 


pose ran  partition  wbIIb,  so  an  to  indoso 
a  apace  In  the  south-east  portion,  15  fee« 
in  width  by  40  feet  in  length.  This  rooni 
fronted  on  the  public  square.  Tbe  double 
doors,  about  five  feet  in  width,  opened 
into  the  apace  between  the  west  partly' 
tlon  and  tbe  west  wall,  and  served  as  ao 
entrance  Into  the  main  room.  After  tbe 
partition  was  made  they  offered  the  ten- 
ant tbe  choice  of  the  two  rooms.  He  se- 
lected tbe  smaller  one,  and  In  It  set  up  and 
carried  on  a  confectionery  and  lee-cream 
business.  They  set  up  their  bar  In  tbe  rear 
room,  on  the  north  aldet  and  In  frontof  their 
front  entrance.  Persons  drinking  at  tbe 
bar  were  in  full  view  from  the  front  dooii. 
Tbe  bar  was  also  visible  from  tbe  door 
which  opened  upon  tbe  side  atreet.  Tb* 
position  of  tbe  bar  In  reference  to  tbe  paiw 
titton  and  tbe  doors  la  shown  npon  tbe 
following  diagram  of  tbelower  floorot  the 
building: 


Ooov. 
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PUBLIC  SQUABB. 

Tbe  court  also  found  that  tbe  object  a( 
Andrews  ft  Bray  in  subletting  the  amaller 
room  was  not  to  obstruct  the  view  of 
their  bar,  but  to  reduce  theirrent.  It  wan 
also  found  that  tbe  view  of  tbe  bar  from 
the  front  door  was  not  in  fact  obatmcted. 
One  of  tbe  conditions  of  a  retail  llquijr 
dealer's  bond  is  that  be  will  keep  "an 
open  bouse."  "An  open  bouse"  is  defined 
in  the  statute  to  be  "one  in  which  no 
screen  or  other  device  Is  used  or  placed, 
either  inside  or  outside  of  such  place  of 
business,  for  the  purpoaeofor  that  will  Qb- 
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«tract  the  view  throngh  tbe  open  door  or 
place  of  entrancu  tnto  any  such  boaHe  or 
place  where  intoxicatlDsrliqnors  arettold 
in  qaantltiee  of  less  than  a  qoart."  2 
Hnyleti'  Civil  St.  art.  S22Sa,  S  4.  We  are  of 
the  opinion  that  upon  the  facts  as  found 
the  court  did  not  err  in  holding  that  there 
4iad  been  no  breach  of  tb«  bond.  The 
Judgment  is  affirmed. 


Wheeler  ft  Wilson  Manuf'o  Co.  v. 
Bkiogb  et  al. 

iSupnms  Court  qf  Texcu.    Oct  80, 1891.) 
Bonds— DtVBHSBS— Parol  BviDaHCH. 

1.  An  answer  to  an  action  upon  an  obliga- 
tloB,  alleKlng  that  it  waa  not  to  be  binding  nntil 
it*  eicecBtlon  by  others  named,  states  a  good  de- 
fense. 

8;  Parol  evidence  to  prove  non-delivery  of  an 
ebligation  does  not  contravene  the  rule  prohibit- 
ing the  introduction  of  parol  evidence  to  vary  a 
written  instrament. 

Error  from  dlntrict  roart,  Cass  county; 
W.  P.  McLean,  Judge. 

Action  by  the  Wheeler  ft  Wilson  Man- 
afactoring  Company  against  T.  J.  Briggs 
aud  others  upon  m  written  obligation. 
Judgment  for  defendants.  Plaintiff  brings 
«rror.    Affirmed. 

DhvIs  a  Harris,  for  plaintiff  In  error. 
VHttglian  A  Leajy,  for  defendants  in  error. 

Statton,  C  J.  Defendantsln  error  were 
sued  on  an  obligation  claimed  to  have 
been  esecated  by  them  to  plaintiff  in  er- 
ror, conditioned  to  pay,  to  the  amount  of 
the  obligation  therein  named, such  sum  na 
inight  be  necessary  to  compensate  it  for 
failure  of  one  Elliott  to  account  for  such 
property  ns  ml^ht  l>e  placed  in  his  posses- 
«i(in  as  the  agent  of  plaintiff  in  error. 
The  petition  alleged  the  failure  of  Elliott 
to  account  to  his  principals  forasuminex- 
cetm  uf  that  for  which  it  was  claimed  de- 
fendants in  error  bad  bound  themselves. 
Each  of  the  defendants  answered,  under 
oath,  that  they  signed  the  instrument 
saeu  upon,  but  further  pleaded  that  it  was 
«xpreH8ly  agreed  l>etweeu  themselves,  the 
aeeut  of  plaintiff  in  error, — whoso  duty 
it  was  to  talte  the  obligation,— and  Elli- 
ott,  that  the  Instrument  was. not  to  be 
binding  upon  them,  or  delivered,  unless 
it  was  signed  by  other  persons  named, 
and  that  with  this  agreement  it  was 
signed  by  them,  and  delivered  to  Elliott, 
and  that  without  securing  the  signatures 
of  the  persons  who  were  to  sign  it  before 
defendants  should  become  bound,  or  the 
iDstniment  bedelivtired,  without  their  con- 
sent, the  instrument  in  some  way  came 
into  possession  of  plaintiff. 

The  evidence  of  defendants  In  error  fully 
aostained  the  pleas,  while  the  testimony 
of  the  agent  of  plaintiff  was  to  the  effect 
that  the  instrument  was  signed  and  deliv- 
ered without  any  condition  whatever. 
It  is  now  claimed  that  the  court  erred  io 
overruling  a  demurrer  to  the  answers, 
and  in  admitting  proof  to  sustain  them. 
The  answers  stated  a  good  defense,  and 
the  demurrer  was  pruperly  overruled. 

Parol  evidence  to  prove  the  non-delivery 
of  the  instrument  was  admissible,  and  did 
not  contravene  the  rule  which  forbids  the 
Introduction  of  parol  evidence  of  contem- 


poraneous agreements  to  vary  the  import 
of  a  written  Instrument.  The  agent  of 
plaintiff  In  error  knowing  that  the  lustra- 
ment  was  not  to  bedellvered  or  take  effect 
unless  signed  by  the  other  persons  named, 
this  knowledge  affects  plaintiff  In  error 
with  notice  of  that  fact,  and  a  delivery 
under  such  circumstances  was,  In  law,  no 
delivery  at  all.  The  evidence  was  con- 
flicting, but  it  was  the  province  of  the  Jury 
to  pass  upon  It,  and  their  verdict  cannot 
be  disturbed.  No  facts  transpiring  after 
the  Instrument  was  signed  by  defendants 
were  shown  which  could  make  it  binding 
upon  them,  and  the  Judgment  will  be 
affirmed. 


'      Henderson  et  al.  v.  Moss. 

(Supreme  Court  of  Texa».    Oot  80, 1891.) 

jDDOMBirT — WhBH  FiNXL  iXB  COSKJLUSIVB  —  Er- 

vscT  or  SuBssqasicT  FsooaBoiHOB  — PATvattT 

ISTO  COCKT. 

1.  A  ludnnent  for  the  recovery  of  land,  di- 
recting a  writ  of  possession  to  issue  upon  pay- 
ment of  purchase  money,  and  lor  costs,  is  final 
and  conclaaive  against  a  subseouent  frrantee  of 
the  defendant  therein,  the  purchase  money  hav- 
ing l>een  paid  into  ooort  under  agreement  of  tiie 
parUea,  although  a  stlpolation  for  au  arbitration, 
eoatalned  in  the  acreement  upon  which  the  judg- 
ment was  founded,  has  not  been  oomplled  with. 

3.  On  the  questioa  of  the  finality  and  conclu- 
siveness of  such  judgment,  proof  of  tender  of  the 
purchase  money  is  immaterial:  and  the  party  so 
paying  the  money  into  court  la  not  responsible 
lor  the  clerk's  action  in  paying  the  same  to  a  per- 
son not  entitled  thereta 

8.  Neither  a  Judgment  on  a  motion  to  vacate 
a  writ  of  possession  issued  under  a  former  Judg- 
ment, which  does  not  purport  to  set  aside  such 
former  judgment,  nor  a  judgment  dismissing  a 
proceeding  attacking  the  former  judgment,  with- 
out prejudice  to  either  party's  rights  to  an  arbi- 
tration tiiereunder,  affects  the  nnollty  of  such 
former  judgment. 

Appeal  from  district  court,  Bowie 
county. 

Action  of  trespass  to  try  title  to  land  by 
W.  J.  Moss  against  J.  H.  Henderson  aod 
another.  Judgment  for  plaintiff.  Defend- 
ants appeal.    Affirmed. 

H.  C.  Hjrtisoa  and  Tilaon  A  Beoderaoa, 
for  appellants.  Tulbot  A  Turner,  tor  ap- 
pellee. 

Statton,  C.  J.  Appellee  brought  this 
action  to  recover  the  lot  in  controversy, 
and  bases  his  right  to  recover  on  the  fol- 
lowing agreement  and  judgment  rendered 
by  the  district  court  from  Bowie  county: 
"  1769.  E.  H.  Moores,  Jr.,  vs.  W.  J.  Moss. 
March  17th,  1881.  On  this  day  this  cause 
came  on  to  be  heard,  and  the  court  now 
here  enters  judgment  In  accordunce  with 
the  following  agreement,  to-wit:  '£.  H. 
Moores,  Jr.,  vs.  W.  J.  Moss.  In  the  dis- 
trict court,  March  term,  1881.  It  is  agreed 
by  the  parties  to  the  above  suit  that  the 
same  be  settled  upon  the  following  terms: 
W.  J.  Moss  Is  to  recover  the  property  in 
controversy,  possession  to  be  given  him 
upon  payment  of  the  amount  of  purchase 
money— $800— and  Interest  from  the  time  it 
was  to  have  been  paid  originally,  less  the 
excess  of  the  value  of  the  rents  of  the  prop- 
erty, since  E.  H.  Moores,  Jr.,  has  bad  pos- 
session, over  the  value  of  the  improvements 
put  on  the  premises  by  E.  H.  Moores,  Jr., 
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the  valne  of  the  renta  to  be  at  the  rate 
for  whlcb  the  property  was  rented  by  the 
KniKhtB  of  Honor,  and  the  value  of  Im- 
provements to  be  determined  as  follows: 
Bach  party  to  select  a  man,  and  the  two 
men  thus  selected  to  hare  the  right  to  se- 
lect a  third  If  tbey  cannot  a^ree,  and  t&ey 
to  fix  the  value  of  said  Improvements.  It 
is  farther  agreed  that  plaintiff,  E.  H. 
Moores,  Jr.,  ii<  to  pay  all  costs  in  this 
suit.  E.  H.  MooKBS,  Jr.  W.  J.  Moss.' 
Wherefore  it  is  considered,  adjndKed,  and 
decreed  by  the  court  that  tbe  defendant 
W.  J.  Moss  do  have  and  recover  of  and 
from  the  said  plafntiff,  E.  H.  Moores,  Jr., 
and  defendant  E.  U.  Moores.  8r.,  tbe  lot 
and  premises  here  In  controversy,  to-wit, 
lot  No.  lU,  in  block  No.  27,  in  the  town  of 
Texarknna,  in  the  county  of  Bnwie,  and 
state  of  Texas.  And  it  is  furtlier  decreed 
by  the  court  that  the  title  to  theBBi<i  lot 
and  premises  be  divested  out  of  the  said 
E.  H.  Moores,  Jr.,  and  E.  H.  Moores,  Ur., 
and  vested  in  the  snid  W.  J.  Moss,  defend- 
ant. It  Is  further  considered  and  adjudged 
by  the  court  that  the  said  defendant  have 
and  recover  of  and  from  the  plaintiff,  E. 
H.  Moores,  Jr.,  all  his  costs  in  this  behalf 
expended;  and  further  considered  and  ad- 
Judged  by  the  court  that  a  writ  of  posses- 
sion be  Issued  by  the  clerk  of  this  court  to 
pnt  said  defendant  W.  J.  Moss  in  possRs- 
sion  of  said  lot  and  premises  upon  the 
payment  of  all  the  purchase  money  In  ac- 
cordance with  the  terms  of  the  above 
agreement."  The  title  of  appellants  rests 
npon  a  deed  made  by  E.  H.  Moores,  8r., 
to  E.  H.  Moores,  Jr.,  of  date  January  80. 
1S7S,  and  on  a  deed  to  them  made  by  the 
heirs  of  E.  H.  Mottres,  8r.,  and  E.  H. 
Moores,  Jr.,  conveying  the  lot  in  contr«>- 
versy.  Deed  last  named  bears  date  Feb- 
ruary 24,  1887,  and  the  court  found  that 
appellants  had  full  notice  of  the  right  of 
Moss  at  the  time  they  purchased.  Tbe 
court  further  found  that  Moss  had  com- 
plied with  the  terms  of  the  Judgment,  and 
that  it  vested  title  in  him  to  the  lot;  and 
it  Is  now  claimed  that  the  Judgment  was 
not  final,  and  Old  not  vest  In  Moss  title  to 
the  land.  The  Judgment  in  express  terms 
not  only  adjudges  that  "  W.  J.  Moss  do 
have  and  recover  of  tbe  said  plaintiff,  E. 
H.  Moores,  Jr.,  and  E.  H  Moores,  Sr.,  the 
lot  and  premises  here  In  controversy," 
(describing  It.)  bat  declares  that  "it  is 
farther  decreed  by  the  court  that  the  title 
to  the  said  lot  and  premises  be  divested 
out  of  tbe  said  E.  H.  Moores,  Jr.,  and  E. 
H.  Moores,  8r.,  and  vested  in  the  said  W. 
J.  Moss,  def :!ndant; "  and  it  directs  writ  of 
possession  to  issae  "  when  payment  of  the 
purchase  money  is  made  in  accordance  with 
the  terms  of  the  above  agreement. " 

No  question  is  made  as  to  the  Jnrlsdlc- 
tlon  over  the  snbject-matter  or  parties, 
nor  is  it  even  claimed  that  the  Judgment 
was  not  authorised  by  the  agreement; 
and  we  are  of  opinion  that  it  was  final, 
and  vested  the  title  to  the  lot  in  Moss.  It 
adjudged  costs  against  B.  H.  Moores,  Jr., 
and  left  nothing  subject  to  further  inquiry 
except  as  to  the  time  when  writ  of  pos- 
session should  issue.  The  right  to  have 
that  writ  Issued  and  exacted  was  sus- 
pended until  snch  purchase  money  as  was 
due  under  tbe  agreement  was  paid,  and. 


while  the  eoort  bad  power  to  Inqatre  at 
any  time  whether  this  had  been  done,  this 
did  not  affect  the  finality  of  the  Judgment 
on  the  question  qf  title.  What  remained 
to  be  done  only  affected  tbe  execation 
through  proper  process  of  thejadgment 
then  rendered.  In  actions  of  treepawi  to 
try  title,  when  the  valne  of  Improvementa 
is  allowed,  the  writ  of  possession  is  with- 
held for  the  term  of  one  year,  unless  the 
plaintiff  shall  sooner  pay  into  court  the 
sum  adjudged  to  the  defendant;  but  this 
does  not  in  any  way  affect  the  finality  of 
the  Judgment.  In  this  case  the  parties,  in- 
stead of  asking  the  coort  to  determine 
what  snm  should  be  paid  by  Moss,  evi- 
dently took  that  matter  Into  tbelr  own 
hands,  and  agreed  that  arbitrators  should 
be  selected  to  determine  the  valne  of  Im- 
provements, and  agreeing  that  when  thl» 
was  done  tbe  difference  between  the  snm 
thus  ascertained  and  the  rents  to  be  ascer- 
tained In  tbe  method  prescribed  should  be 
deducted  from  the  f  300  purchase  money, 
and  such  interest  as  might  be  dne  them; 
when,  H  the  balance  thus  ascertained  to 
be  due  was  paid,  the  writ  of  possession 
should  issue.  That  the  court  would  have 
the  power  to  determine  wlietber  facts  ex- 
isted that  authorized  the  writ  of  posses- 
sion to  Issue  in  accordance  with  thejadg- 
ment could  not  affect  the  finality  of  the 
decree  in  so  far  as  It  vested  title  in  Moss, 
for  so  much  of  the  decree  was  not  condi- 
tional. The  court  below,  on  evidence 
which  Jostitied  it,  found  that  Moss  had 
paid  into  conrt  such  a  snm  as,  under  the 
agreement,  was  necessary  to  entitle  him 
to  the  writ  of  possession ;  and  that  this 
was  true  is  not  controverted,  but  It  is  con- 
tended that  the  payment  of  tbe  snm  due 
nnder  the  agreement  Into  court  was  not  a 
compliance  with  theagreement.  We  thlnlc 
that  such  a  payment  was  sufficient  and 
proper.  It  Is  claimed,  however,  that  in 
proceedings  subsequent  to  the  Judgment 
thecourt  below  determined  that  its  former 
Judgment  was  not  flnnl  on  tbe  question  of 
title.  One  of  these  proceedings  arose  on 
motion  made  by  Moores  to  vacate  a  writ 
of  possession  that  had  been  issued  on  tbe 
ground  that  Moss  bud  refused  to  carry 
out  the  agreement,  bat  the  Judgment  on 
the  motion  did  not  in  any  manner  purport 
to  vacate  or  set  aside  any  part  of  th» 
former  Judgment.  At  the  September  term 
of  the  court  for  the  year  I9ii  Moores  filed 
a  pleading  as  though  the  original  cause 
was  still  pending,  and  open  upon  all  ques- 
tions, In  which  he  sought  to  set  np  mat- 
ters In  bar  of  tbe  right  of  Moss  to  the 
land,  and  in  reference  to  that  the  parties 
made  the  following  agreement:  "It  is 
agreed  by  the  parties  to  this  suit  that  this 
cause  be  dismissed  without  prejudice  to 
either  party's  rights  under  the  Judgment 
of  arbitration  Iieretofore  provided  for, 
and  that  the  money  on  deposit  with  the 
clerk  be  turned  over  to  the  plaintiff." 
Upon  the  above  agreement  the  court  en- 
tered thefollo  wing  Judgment:  "Itisthere- 
fore  ordered  by  the  court  that  the  said 
cause  be  dismissed  without  prejudice  to 
either  party's  rights  under  the  Jndgment 
and  arbitration  heretofore  provided  for  in 
this  court,  and  it  is  further  ordered  that 
the  money  on  deposit  with  the  clerk  be 
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tamed  over  to  the  plaintiff  herein. "  There 
is  nutblDK  in  the  Judsment  indicating  that 
the  court  below  determined  against  the 
tinality  of  the  former  judgment,  or  In  any 
manner  attempted  to  set  it  aside,  tint,  on 
tbecontrary,  thecourt  recognised  the  force 
of  that  judgment,  and  left  the  parties  to 
adjust  their  rights  under  it;  but  the  agree- 
ment shows  that  Mooree  agreed  to  receive 
tbe  money  paid  Into  court  by  Moss,  and 
the  court  directed  it  to  be  paid  to  him. 
Alter  tbe  close  of  the  term  at  which  the 
ladgroent  in  queotlon  was  rendered,  the 
court  bad  no  power  to  set  it  aside,  and  no 
facta  were  shown  which  entitled  Moores 
tu  any  relief  against  It.  It  Ih  urged  that, 
as  tbe  defendants  claim  under  a  convey- 
ance  from  the  heirs  of  deceased  persons, 
M088  should  not  have  t)een  permitted  to 
state  as  a  witness  that  he  tendered  to 
Moores,  Jr.,  tbe  sum  which  ha  paid  Into 
court.  It  Is  not  necessary  to  Inquire 
whether,  under  the  statute.  Moss  was 
competent  to  testify  to  such  a  matter,  for 
it  was  shown  that  the  money  was  paid 
into  court;  and  it  was  unimportant 
whether  it  was  ever  tendered  to  Moores, 
nor  was  It  Important  tu  whom  the  money 
was  paid,  for  when  paid  to  the  clerk,  and, 
nnder  the  agreement  of  parties,  ordered 
by  the  court  to  be  paid  to  Moores,  Moss 
is  not  responsible  if  tbe  clerk  paid  the 
money  to  a  person  not  entitled  to  receive 
It.  Appellants,  having  purchaeed  with 
notice  of  the  rights  of  Moss,  acquired  no 
tllle,  and  the  Judgment  must  be  affirmed. 


Anderson  v.  Oldham  et  at. 
(Suprtam«  Court  of  Texat.    Nov.  18, 1891.) 
Kxacunox— Kblibf  aoainbt  Ixpropbr  Lbvt— Ps- 
TiTioH  or  BxacuTioN  Debtok. 

1.  A  petition  to  onloin  a  sale  of  land  under 
an  execation,  whloh  avers  that  the  judgment 
was  rendered  in  violation  of  an  agreement  be- 
tween the  attorneys  of  tbe  parties  that  the  same 
should  be  taken  for  a  less  amount,  is  fatally  de- 
fective if  it  does  not  show  authority  in  the  at- 
torneys to  make  the  agreement. 

2.  Such  a  petition  moat  not  only  show  that 
petitioner  was  not  guilty  of  neglect  in  permit- 
ting the  Judgment  to  go  by  default,  but  also  that 
it  is  Inequitable  and  unjust  to  permit  it  to  be 
enforced. 

8.  An  averment  In  such  a  petition  that  the 
petitioner  "has  personal  property,  subject  to  ex- 
ecation, ButBoieqt  to  satisfy  said  debt  "  does  not 
show  that  he  had  such  property  at  the  time  of 
the  levy,  so  as  to  make  it  the  duty  of  the  ofiloer 
to  levy  thereon  instead  of  on  land. 

4.  A  request  bv  a  judgment  debtor  to  levy 
on  horses  in  a  lot  in  town,  in  the  absence  of  a 
more  speclflo  designation,  does  not  make  it  the 
offloer's  duty  to  levy  thereon  before  levying  up- 
on real  estate,  nnder  Rev.  St.  art.  2387,  which  re- 
quires that  levy  shall  first  be  made  upon  prop- 
erty designated  by  defendant,  provided  that,  if 
it  be  personal  property,  defendant  deliver  it  in- 
to the  ollicer'a  possession. 

Appeal  from  district  court,  Ellis  county ; 
Amson  Rainey,  Judge. 

Petition  by  E.  P.  Andersun  against  Old- 
ham *  Ward  for  an  Injunction.  Judgment 
for  defendant.  Plaintiff  appeals.  Af- 
firmed. 

Tom  P.  Whipple,  for  appellant.  Oroee 
4i  Tewpleton,  tor  appellees. 

St.vtto.n,  C.  J.  Appellant  sought  to  re- 
strain by  iujnnctiun  the  sale  of  laml  levied 


apon  onder  an  execution  Issued  against 
him  on  a  Judgment  for  f  128.07,  rendered 
against  htm  In  favor  of  appellees  on  July 
31,  18K9.  Tbe  judgment  was  rendered 
against  appellant,  as  garnishee,  to  enforce 
a  judgment  against  tbe  Ellis  County  Fair 
Association,  held  by  appellees,  and  was 
rendered  after  he  was  served  with  proper 
process.  The  petition  buses  appellant's 
right  to  injunction  on  many  grounds,  hut 
there  are  only  three  of  them  which,  with 
any  plausibility,  mlicht  be  relied  upon  for 
«urh  relief.  It  Is  claimed  that  the  Judg- 
ment was  entered  In  violation  of  an  agree- 
ment  raadt*  between  counsel  for  the  re- 
spective parties,  to  the  effect  that  a  Judg- 
ment should  be  rendered  against  appellant, 
as  garnishee,  tor  f  30,  and  that  In  violup 
tion  of  this  agreement  the  Judgment  in 
question  was  rendered.  The  petition 
shows  that  the  writ  of  garnishment  was 
served  on  December  14.  1888,  and  that, 
"after  the  service  of  said  writ,  he  [appel- 
lant] requested  Tom  Whipple,  an  attorney 
at  law,  to  look  after  said  gnrnlahment 
suit,  and  that  he  Is  Informed  and  believes 
that  tbe  said  Tom  P.  Whipple  tiaw  and 
consulted  with  M.B.Templeton,  a  member 
of  a  firm  of  lawyers  do<ng  busint'RS  in  the 
rlty  of  Waxabacbie,  in  the  name  of  Groce 
&  Templeton,  and  attorneys  for  said  Old- 
ham k  Ward  in  said  garnishment  suit, 
and  agreed  with  said  Templeton  that  In 
said  garnishment  suit  Oldham  &  Ward 
should  take  a  judgment  against  E.  P.  An- 
derson for  tbe  sum  of  930,  and  for  that 
reason  plaintiff's  [E.  P.  Anderson's]  at- 
torney did  not  examine  the  papers  in 
said  garnishment  suit."  Ttie  afBdnvit  of 
Whipple,  showing  substantially  such  a 
state  of  facts,  was  made  an  exhibit  to  the 
petition,  from  which  It  further  ap()ears 
that  Whipple  filed  an  "Informal  answer" 
as  to  the  contents  of  which  the  petition  Is 
silent.  The  petition  further  states  as  fol- 
lows: "Plaintiff  wonid  further  show  that 
on,  to-wit,  the  Blst  day  of  July,  1889,  and 
before  Raid  Judgment  was  rendered  against 
plaintiff  herein,  heflled  In  tbejustlce'scourt 
of  Pr.  No.  1,  where  said  garnishment  suit 
was  Instituted,  his  answer,  a  copy  of 
which  is  hereto  attached,  marked  'Exhibit 
C,' and  made  part  hereof;  that  on  same 
day  he  filed  an  answer  for  J.  Y.  Cole." 
Then  follows  an  averment  of  breach  of  the 
agreement.  Althongb  the  petition  alleged 
that  the  answer  filed  on  July  Slst  was 
made  an  exhibit,  this  seems  not  to  have 
been  done,  and  we  are  not  informed  of  the 
defenses  set  up  by  It,  although  It  was  al- 
leged to  have  been  filed  by  appellant  on 
the  same  day  the  judgment  of  which  he 
complains  was  rendered  against  him. 
The  petition  does  not  allege  that  Whipple 
was  authorised  to  make  such  an  agree- 
ment as  It  Is  claimed  that  he  did  make, 
and  this  cannot  be  presumed,  in  a  case  like 
this,  from  an  averment  that  he  requested 
him  "to  look  after  said  garnishment  suit. " 
It  Is  not  averred  that  the  attorney  bad 
authority  to  bind  htm  by  such  an  agree- 
ment, nor  is  It  averred  that  tie  attorney 
for  Oldham  &  Ward  had  ai  tht)rity  to 
bind  them  by  such  an  agreenent;  nor  la 
there  an  averment  that  the  making  of 
such  an  agreement  by  attorneyd  was  rati- 
fied by  their  clients,  or  either  of  them.    If 
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the  answer  filed  by  appellant  on  tbe  day 
tlie  jndKinent  was  rendered  set  np  the 
agreement,  that  fact  Hhoold  have  been 
made  to  appear,  and  It  should  have  been 
further  alleged  that,  relying  upon  Its  ob> 
aervance,  plaintiff  gave  no  further  atten- 
tion to  tbe  case,  expecting  the  Judgment 
to  be  entered  in  accordance  with  it.  That 
answer  may  have  attempted  tu  set  up  a 
defense  to  tbe  entire  claim  asserted 
through  garnlehuient,  and  have  operated 
as  a  repudiation  of  the  very  agreement 
now  relied  upon,  or  It  may  havedenled  the 
power  of  the  attorney  to  make  it.  The 
petition  in  tira  respects  noticed  wus  de- 
tective. If  a  Judgment  had  been  rendered 
In  accordance  with  the  alleged  agreement, 
much  might  be  i>reaamed  in  favor  of  the 
attorney's  authority  to  make  it:  bat  as 
all  the  parties  were  before  the  court,  and 
a  Judgment  other  than  that  which  It  is 
claimed  should  have  been  entered  by 
agrvemeut  wus  rendered,  we  think  there 
should  have  been  an  averment  of  author- 
ity in  the  attorneys  to  make  it,  and  that. 
In  the  absence  of  this,  the  petition  was 
fatally  defective.  Williams  v.  Nolan,  68 
Tex.  713;  Roller  v.  Wooldridge,  46  Tex. 
495;  Carter  v.  Roland.  63  Tex.  545. 

If,  however,  the  petition  could  be  bnld 
to  show  a  Huttlcient  reason  why  appellant 
did  not  make  the  defense  which  he  now 
practically  seeks  to  make,  the  petition  is 
fatally  defective  In  another  respect.  Ap- 
pellant now  seeks  to  enjoin  the  Judgment 
rendered  againnt  him,  and  as  said  iu  Free- 
man V.  Miller,  5.S  Tex.  877,  "the  true  rule  In 
such  rases  la  that,  to  entitle  a  party  to  re- 
lief In  equity,  he  must  «bow— First,  that 
his  failure  to  make  full  answer  was  not 
attributable  to  his  own  nmlBslon,  neglect, 
or  default;  second,  that  be  has  a  good  de- 
feuHe  to  the  entire  cause  of  action,  or  to 
anch  part  of  It  as  he  proposes  by  his  peti- 
tion to  litigate.  It  is  not  enough  to  show 
that  he  was  not  guilty  of  neglect  in  per- 
mitting the  Judgment  to  go  by  default, 
but  he  must  aUo  clearly  show  that  it  Is 
inequitable  and  unjust  to  permit  it  to 
be  enforced.  Hair  v.  Lowe,  19  Ala.  224; 
Drake,  Attachm.  658;  Kerr  Inj.  pp.  14-17." 
Tbe  petition  in  this  case,  in  effect,  admits 
an  indebtedness  tn  tlie  Bills  County  Fair 
Association  of  f40,  but  it  contains  no 
averment  which  can  be  construed  Into  an 
allegation  that  plaintiff  was  not  Indebted 
to  that  association  in  a  sum  as  large  as 
that  for  which  Judgment  was  rendered 
against  him  as  garnishee,  and  he  makes 
no  tender  of  any  sum.  though  he  does  al- 
lege that  be  offered  to  pay  to  tbe  consta- 
ble who  made  the  levy  fSU,  and  now 
prays  that  the  sale  of  any  part  of  the  land 
levied  upon  be  enjoined.  If  be  was  Indebt- 
ed tu  the  Bills  County  Fair  Association  as 
much  as  the  Judgment  against  him.  It  will 
not  be  inequitable  or  unjust  for  him  to 
pay  that  sum  to  Oldham  &  Ward,  and  tbe 
Judgment  against  him  will  fully  protect 
blm  dgainst  any  claim  of  tbe  association. 
Appellant  Is  an  attorney  at  law;  was 
duly  cited  to  appear  and  answer  as  gar- 
nlsheee;  filed  an  answer  for  himself  and 
another  on  tbe  very  day  tbe  Judgment 
against  himself  and  client  was  rendered ; 
the  Judgment  against  both  was  in  the 
same  entry,  though  several ;  and  the  court 


below,  on  the  avermeuts,  might  well  have- 
held  that  appellant's  negligenoe,  in  not 
seeing  what  Judgment  was  rendered  be- 
fore the  time  elapsed  witbin  which  be^ 
could  prosecute  an  appeal  or  writ  of  eeT>- 
tiorari,  was  sucb  as  to  deny  blm  eqaitabl» 
relief,  even  If  be  had  shown  that  be  was 
otherwise  entitled  to  It. 

It  Is  claimed,  however,  that  the  sale  off 
appellant's  improved  land  should  be  en- 
joined, because  be  had  personal  property 
and  unimproved  land  which  should  have 
been    first   subjected  tu  payment  of  tl>«- 
Judgment,  if  his  other  grounds  for  Injanc- 
tlon  could  not  be  sustained.    Tbe  petition 
alleires  that  the  officer  who  levied  tbe  exe- 
cution knew  that  appellant  had  persona) 
property  within  the  county  subject  to  ex- 
ecution, and  that,  without  demanding  a 
levy,  be  levied  upon  lands  described,  wblcb. 
Including  improvements  thereon,  was  of 
value  largely  tn  excess  of  the  sum  be  wa» 
directed  to  collect.    It  also  alleges  that 
another  defendant  in  the  execution  was 
known  by  tbe  officer   to  have  personal 
property,  but  that  no  effort  was  made  to 
Bnbje<-t  the  safme  to  tbe  execution.    Pol- 
io whig  these  averments,  the  petition  al- 
legtfs  "that  said  constable  (the  constable 
having  the  execution)  told  plaintiff  that 
M.  B.  Templeton  had  ordered  him  to  levy 
on  the  plaintlff'sland.    That  plaintiff  told 
said   constable,  then  and   there,  that  he 
(plaintiff)  ha<l  horses  in  bis  lot  here  la 
town,  subject  to  eiecution,  sufflelent  an<S 
more  to  satisfy  said  execution,  and  to  levy 
on  them.    Said  constable  refused    •    •    • 
to  make  said  levy  ag  requested,  but  levied 
upi>n  Htild  abuve-desvribed  lands,  and  ad- 
vertised same  for  sale,  on  the  7th  dav  of 
January,  18M.    •    •    •    That  this  plain- 
tiff has  personal  property  subject  to  exe- 
cution sufficient  to  satisly  said  debt,  as 
well  as  unimproved  lands."    There  Is  alno 
a  broad  declaration  that  the  levy  was  ille- 
gal: "(1)  Because  no  demand  of  levy  was 
made;    (2)   becauHC   plaintiff  herein    had 
personal    property   subject,  and  pointed 
same  out  to  the  officer;  (8)  because  plain- 
tiff had  unimproved  land  sufficient  to  sat- 
isfy nald  debt,  which  fact  was  well  known 
to  all  of  defendants  herein. "    These  are  all 
the  averments  of  the  petition  bcarinij  on 
the  quedtlun  now  under  consideration. 

Taking  these  averments  .together,  the 
inference  Is  almost  Irresistible  that,  while 
the  officer  may  not  have  demanded  that 
appellant  should  point  out  property  to  be 
levied  upon, appellant  had  opportunity  to 
do  so  before  the  levy  was  made;  and  It  he 
did  not  exercise  that  right,  as  the  statute 
provided  be  might.  It  is  unimportant  that 
uo  actual  demand  was  made,  or  that  the 
officer  may  have  known  that  he  owned 
personal  property  which  should  havebeen 
levied  upon.  In  so  far  as  plaintiff's  right 
to  the  relief  be  seeks  la  concerned,  what- 
ever may  be  bis  rigbtaa  agalnsttlie  officer 
making  the  levy ;  for  there  is  no  averment 
that  appellees  or  their  attorney  directed 
tbe  levy  upon  the  lands.  The  statute  pro- 
vides that  "  the  officer  shall  Just  call  upon 
the  defendant,  if  he  can  be  found,  or.  If  ab- 
sent, upon  his  agent  within  the  county,  it 
known,  to  point  out  property  to  be  levied 
upon :  and  n  levy  shall  first  be  made  upon 
property  designated  by  tbe  defendant  or 
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bfarasent:  yrotl<led,'th«t,Ult  bepenonal 

f>ropi>rty,  the  defeodant  ur  hln  Agent  d» 
I  ver  th«  same  Into  the  offlcer'a  poBaeasidn ; 
OP,  if  It  be  rtol  estate,  that  be  deliver  to 
the  otttcer  a  de«crIption  tbereuf  by  metea 
■  nd  bonnde,  and  tliat  It  b^  nituated,  in 
whole  OP  In  part,  vvittain  the  county.* 
Rev  St.  art.  9%7. 

Wen  the  declaration  of  appellant  to  tbe 
constable,  "tbat  he  had  horaea  in  bia  lot 
bere  in  town,  Bub]pct  to  execution,  autfl- 
elent  and  more  to  aatlafy  aaid  execution, 
and  to  levy  on  them."  a  aufBclent  dealKna* 
tlon,  under  theatatute?  The  atatbte  doea 
Bot  aeem  to  make  a  mere  deaiiination  of 
peraonal  property  aolfleient  to  regulre  the 
officer  to  leyy  apon  It, but  further  requires 
tbat  the  owner  of  auch  property,  deafrlng 
'to  have  It  levied  upon.ahall  deliver  poaaea- 
■Ion  thereof  to  tbe  officer;  by  whlcb,  how> 
ever,  we  do  not  nnderataod  la  meant  neo' 
ensarily  an  actual  delivery,  but  that  the 
property  most  be  Identifled  in  aome  wa.v, 
and  placed  actbject  to  tbe  riffbt  of  the  officer 
to  take  poBHeealon  of  it.  The  avermenta  of 
tbe  petition  do  not  show  auch  a  state  of 
facta,  but  abuw  merely  a  requeat  to  lev;^ 
aponaorae  horaes  In  aume  lot  of  defendant 
fittuiited  at  some  place  In  aonie  town. 
From  the  petition  we  cannot  know  that 
the  liontea  were  in  Ellis  countyi  for  there 
Id  no  atatement  to  that  effect,  nor  can  we 
know  In  what  town  they  were,  unleaa  we 
may  infer.from  the  fact  that  thiii  eult  was 
Sled  In  Ellla  county,  that  the  town  referred 
to  waa  the  county-aeat  of  that  county. 
Jn  petitions  for  Injunction,  which  must  be 
sworn  to,  the  facts  must  be  stated, and  not 
lelt  to  inference;  and, looking  through  the 
entire  petition,  we  0nd  no  averment  that 
appellant,  at  the  time  the  levy  was  made, 
bad  In  Eliis  county  personal  property, 
BObJect  tu  execotlon,  sufScfene  to  satisfy 
the  execution  in  the  hands  of  the  officer, 
and  that  this  he  so  designated  as  to  make 
It  the  duty  of  the  officer  to  levy  upon  it. 
The  petition  states  that  appellant  'has 
pergonal  property,  subject  to  execntion, 
sufficient  to  satisfy  said  debt,  aa  well  aa 
onlmpruved  lands;"  but  bedoes  not  state 
that  be  had  this  when  the  levy  was  made, 
Dor  that  It  was  then  in  Ellis  county.  All 
the  averments  in  the  petition  may  he  liter- 
ally true,  and  yet  no  such  state  of  facts 
sbown  as  made  it  the  doty  ot  the  officer 
to  levy  upon  property  other  than  that 
levied  upon,  and  the  court  did  not  err  In 
boldlng  tbe  petition  In  this  respect  luHnffl* 
etent.  Boss  v.  LlMter,  14  Tex.  46»;  Cook 
▼.  De  la  Oarsa.  18  Vex.  481.  We  think  that 
tbe  bill  failed  to  show  that  appellant  was 
entitled  to  tbe  relief  he  asked,  and  that  It 
was  evasive,  and  on  these  grounds,  aa 
well  MS  others  urged  against  It,  that  the 
court  did  not  err  tn  dismissing  It.  The 
Jadgnient  will  therefore  be  affirmed. 


Texss  Sh  p.  Rt.  Co.  v.  Bntdkr. 

(Supreme  Court  of  Texcu.    Nov.  18, 189L) 

CoilTIKDANCS  rOK  ABSSNCI  Or  WITNESSES  — Bhi- 
HBNT  DoiiAi:!— OvBBriiOW  Causbd  B7  Railwat 
Embaxkiibsts. 
1.  Tbe  term  of  caart  ^fter  service  of  citation 
In  an  action  began  September  9,  1889,  but  subpoe- 
nas were  not  iasned  antil  Jannary  following,  re- 
turnable' JstMMty  Mb.    An  application  fear  a  coa- 


tlnnaaee,  aSde  whea  tbe  oaae  waa  called  for 
trial,  OB  Jaaaai7  Ttli,'  on  the  ground  that  the 
witnesses  o6ald  not  be  found,  stated. that  "the 
setting  of  the  non-]ury  docket  and  the  call  there- 
of was  not  tnade  and  determined  by  the  court 
DntU  ttie  first  week  preceding  December  S5, 
18ti9,  and  defendant  conid  not  know  that  this  causa 
would  be  oalled  for  trial  on  this  day,"  ate. 
Held,  that  this  shewed  no  sofBeiant  exouM  for 
not  issuing  the  subpoenas  sooniir. 

S.  In  an  action  against  a  railway  company 
tor  damage*  to  land  occasioned  by  an  overflow, 
evidence  that  an  embankment  made  by  defend- 
ant prevented  the  water  from  pasting  off  as  it 
formerly  did,  although  considerable  openinga 
were  left  for  that  purpoaev  and  so  caused  the 
ororflow,  ia  snffloleot  to  sustain  a  Judgment  tot 
plaintilf. 

Apitfal  from  diatrlct  court,  Tarrant 
county;  R.  B.  Bkokham,  Judge. 

Action  by  Mrs.  R.  M.  Snyder  agalnat  the 
Texas  ft  Pacific  Railway  Company  for 
damages  to  real  pro|ierty.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Finch  A  Thompson,  for  appellant. 
Bollund  &  Holland,  for  appellee. 

Statton,  C.  J.  This  action  was  brought 
by  appellee  to  recover  damagea  for  Injury 
to  her  land  and  destruction  of  her  crops 
alleged  to  have  been  caused  by  an  ovep- 
flow  resulting  from  tbe  alleged  improper 
construction  of  appellant's  railway.  The 
cause  was  tried  withnnt  a  ]nry,  and  re- 
sulted In  a  Judgment  lor  appellee  for  fWM. 

Citation  was  served  on  appellant  on 
July  29,  l{i89,  and  the  cause  waa  tried  on 
January  7th  following.  Wben  tbe  case 
was  called  for  trial,  appellant  moved  for  a 
continuance  on  the  ground  of  tbeabaence 
of  witnesses  who  bad  not  been  anbp(e< 
naed,  but  were  stated  to  be  resMeiita  of 
the  county,  temporarily  absaitt.  No  sub* 
P'jenas  for  these  witnesses  were  Isaued 
until  January  1, 18iX),  returnable  on  tbe 
6th;  and,  the  aheriff  failed  to  find  them. 
As  an  excuae  lor  not  causing  aubpcenas 
to  be  }88tt»]  earlier,  the  application  atated 
that  "the  setting  of  tbenon-Jary  docket, 
and  the  call  thereof,  at  this  term  of  court, 
was  not  made  aud  determined  by  the 
court  until  the  first  week  preceding  the 
25th  ot  December,  1880;  and  defendant 
could  not  know  that  this  cause  would  l>e 
called  for  trial  on  thla  day,  at  the  begin* 
nlng  of  this  terra,  or  at  any  time  preced- 
Idk  anid  week  not  prior  to  December  2S, 
IW."  The  court  began  on  September  9, 
1889.  The  court  overruled  the  motion, 
and  in  this  we  are  of  opinion  the  court 
did  not  err;  tor,  under  tbe  statement,  it 
mlKht  well  be  held  that  appellant  had 
not  used  proper  diligence.  -  We  do  not  un- 
derstand tbatpartips  are  under  no  obliga- 
tion to  take  steps  to  procure  the  attend- 
ance of  witneases  until  tbey  can  know  the 
week  or  day  when  the  caiwe  will  probably 
be  called  for  trial.  If,  however,  this  were 
otherwise,  it  seems  that,  some  time  dur> 
InK  the  week  preceding  the  26th  of  De- 
cember, appellant  knew  when  tbe  non-Jury 
cases  would  be  called;  yet  no  subpcena 
was  issued  until  January  1st  following. 

It  ta  urged thatthecourterred in  finding, 
under theevidence.thatthelnjury  of  which 
appellee  complained  was  caused  by  tbe 
Improper  construction  of  appellant's  rail- 
way. The  Btatemrait  of  tacts  baa  much 
the  appearance  (A  a  stenosrapbic  report^ 
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and  makes  reference  to  maps  ahowlng  the 
dltuatlon  of  appellant  railway  and  the 
land  of  appellee,  to  wblch  the  wltneHsee 
in  their  testimony  referred;  bat  these 
maps  are  noi  found  in  the  record,  and  it 
ia  for  this  reason  dilhcult  to  understand 
the  full  force  of  some  of  the  evidence,  but 
enooKh  doe«  appear  to  show  that  there 
was  evidence  tending  to  prove  that  ap- 
pellee's  land  was  sitnated  both  above 
and  below  the  line  of  appellant's  railway, 
and  that  this, in  patislng  through  the  land, 
crossed  the  streams  distant  from  each 
other  some  270  yards;  that  the  eastern 
bank  of  one  and  the  western  Imnk  of  the 
other  were  so  high  that,  but  for  the  em- 
bankment between  them,  made  for  sup- 
port of  the  railway,  water  would  puss 
over  the  ground  between  them  during 
high  water  without  overflowing  the  east- 
ern bank  of  the  one  or  the  western  bank 
of  the  other,— the  intervening  ground  be- 
ing low, — hut  that  on  account  of  tlie  em- 
bankment between  the  streams  the  water 
could  not  pass  off,  as  it  had  before  done, 
and  was  piled  up  above  the  embankment 
nntll  It  went  over  the  banks  above  the 
bridges  across  the  streams,  and  flowed 
across  the  road-way  or  through  cuts 
made  by  the  railway  company  npon  ap- 
pellee's laud,  which  was  shown  to  be 
higher  at  the  banks  referred  to  than  it 
was  between  them  and  the  outlying  bills. 
It  is  true  that  It  was  shown  that  consid- 
erable openings  were  left  at  each  of  the 
bridges,  but  it  was  shown  with  equal  cer- 
tainty that  these  were  not  sufficiently 
large  to  permit  the  water  to  flow  as  it 
bad  done  theretofore.  We  think  the  evi* 
dence  was  sufficient  to  authorise  tbeinas- 
ment,  and  it  will  be  affirmed. 


Williams  et  al.  r.  Warrbn  et  at, 
{Sv/preme  Court  of  Texas.    Nov.  34, 1891.) 

JUOQUENT— JUBlBDICnON— FaRTIBS  TO  Bo:(D    Rb- 
QCIKBO  BT  Ck>URT. 

Plaintiffs,  in  an  action  against  a  corpora- 
tion, obtained  an  attachment,  which  was  levied 
on  its  personal  property,  but,  a  receiver  of  the 
corporation  having  been  appointed,  all  its  prop- 
erty was  sold,  and  the  proceeds  were  paid,  by 
the  receiver,  under  an  order  of  tbe  court,  to  other 
creditors  of  the  corporation,  upon  their  giving  a 
bond  to  pay  such  judgment  as  plaintiffs  and  an- 
other creditor  might  recover,  field,  that  a  Judg- 
ment rendered  In  the  action  against  the  obligors 
and  their  sureties,  without  making  them  par- 
ties, was  void  as  against  them. 

Commissioners'  decision.  Section  A. 
Error  from  district  court,  Dpshnr  county; 
Fbuix  J.  McCuRD,  Judge. 

Action  by  Warren  as  Son  against  the 
East  &  West  Texas  Lumber  Company 
upon  an  account.  N.  M.  Harrison  was 
appointed  receiver  of  the  company,  and 
Joined  as  defendant.  The  property  of 
tbe  company  was  sold,  and  the  proceeds 
paid  by  the  receiver  to  B.  C.  Williams  and 
S.  J.  MingH,  upon  their  giving,  pursuant 
to  order  of  tbe  court,  an  indemuity  bond 
with  .1.  D.  Moody  and  B.  W.  liowland  as 
sureties.  Judgment  for  plaintiffs  against 
the  defendants  and  tbe  parties  to  said 
bond.  The  obligors  and  sureties  bring 
error,  assigning  as  a  ground  that  they 


were  not  parties  to  tbe  action.    Reversed 
«e  to  them. 

N.  W.  Fialtfjr,  for  plalntitts  in  error. 
Peteet  <ft  Croaley,  for  defendants  in  error. 

Mabb,  J.  jBne'17. 1888,  tbe  d^ndante 
in  error,  Warren  ft  Son.  brought  salt  In 
the  district  court  of  Upshur  county,  based 
on  account,  against  the  East  &  West 
Texas  Lumber  Company,  procured  tbe 
issuance  of  the  original  writ  of  attach- 
ment  as  auxiliary  thereto,  and  rauaed  the 
same  to  be  levied  on  certain  personal 
property  of  the  said  East  8t  West  Texas 
Lumber  Company.  The  defendants  tbe 
East  &  West  Texas  Lumber  Company, 
and  N.  M.  Harrison,  as  receiver  of  tbe 
Eant  ft  West  Texas  Lumber  Company, 
both  answered  in  said  cause.  January  10, 
1890,  tbe  case  came  on  to  be  tried.  The 
evidence  was  heard, -and  there  being  no 
other  parties  to  the  suit,  or  before  the 
court,  than  those  above  named,  judgment 
was  rendered  in  tavor  of  the  said  plain- 
tiffs  against  tbe  said  defendants,  the  Eant 
&  West  Texas  Lumber  Company  and  N. 
M.  Harrison,  receiver  of  tbe  East  ft  Weat 
Texas  Lumber  Company,  and  also  against 
these  plaintiffs  in  error,  E.C.  Williams,  K.  J. 
MingH,  J.  D.  Moody,  and  B.  W.  Rowland; 
and  against  this  judgment  the  plaintiffs  in 
error  have  prosecuted  their  writ,  and 
brought  the  cause  to  this  court  for  a  revis- 
ion of  the  judgment.  They  present  tbe  fol- 
lowing assignments  of  error,  vis.:  First, 
"The  court  erred  in  rendering  judgment 
against  plaintiffs  in  error,  because  they 
bad  notlieen  cited  as  parties  tosaiduauRe, 
bad  not  voluntarily  made  an  appearance 
therein,  and  were  In  no  sense  parties  to 
or  represented  on  the  trial  of  the  cause. " 
Second.  "Thecourt erred  In  renderlngjudg- 
ment  against  Williams  and  Mings  by  rea- 
son of  any  liability  they  may  haveincurred 
by  tbe  bond  executed  by  them  to  N.  M. 
Harrison,  receiver;  lor,  if  they  were  liable 
upon  such  bond,  their  liability  was  an 
independent  liability,  upon  which  they 
were  entitled  to  a  bearing,  and  which 
must  be  determined  and  enforced  in  due 
course  of  law."  Tbtrd.  "The  court  erred 
in  rendering  judgment  against  J.  D. 
Moody  and  B.  W.  Rowland,  wa  sureties 
of  William  and  Mings  on  said  bond,  they 
not  being  parties  to  the  suit,  and  the 
bond  being  a  statutory  one,  upon  which 
judgment  may  be  rendered  without  notice 
to  sureties.  "* 

There  is  no  statement  of  facts,  and  we 
can  therefore  arrive  at  such  facta  as  Illus- 
trate the  rulings  of  the  court  below,  only 
in  so  far  as  they  are  disclosed  by  tbe  rec- 
itations In  the  Judgment  or  as  stated  in 
tbe  pleadings,  it  appears  from  the  Judg- 
ment that  after  the  levy  of  the  writ  of  at- 
tachment, (June  17,  1H88,)  and  the  ap- 
f  ointment  of  the  receiver  as  before  stated, 
which  we  presume  was  subsequent  to 
the  levy  of  tbe  attachment,)  all  of  the 
property  of  the  lumber  company.  Includ- 
ing the  property  which  had  been  attached 
on  bchiilf  uf  Warren  ft  Son,  was  on  the 
6th  day  of  July,  188S.  "by  order  of  the 
court,"  placed  in  the  hands  of  the  receiver, 
K.  M.  Harrison;  and  that  by  order  of 
the  court,  made  on  tbe  3d  day  of  Decem- 
ber, 1888,  "all  of   tbe   property"  ol  aald 
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company  was  "Bdld  at  pnbllc  ontvry,  and 
tbe  proceeds  thereof  paid  to  said  re- 
ceiver. "  It  further  appears  from  the  rec- 
itations of  said  Judfcment  that  by  order 
of  the  court  made  In  chambers,  "on  the 
•8th  day  of  February,  1889,  "said  receiver 
was  ordered  to  pay  over  tlie  proceeds  of 
all  tbe  property  of  theaaid  defendant  the 
East  &  West  Texas  Lumber  Company 
(lena  the  expenses  Incident  to  said  re- 
ceivership) to  S.  J.  MInKS  and  E.  C.  Wlll- 
laras,  creditors  of  said  defendant,  opon 
the  conditinu  of  their  executing  an  indem- 
nity bond  obllKHtinK  themeelvcB  to  pay 
Bucb  ]ada;ment  as  the  plaintilfB  (Warren  & 
Son)  and  T.  E.  Barnwell  mlKbt  recover." 
It  is  further  made  to  appear  from  the 
same  source  that  said  Mings  and  Williams 
did  execute,  with  B.  W.  Rowland  and  J. 
W.  Moody  as  sureties,  on  the  7th  day  of 
February,  l!<89, such  an  "indemnity  bund" 
as  was  required  by  the  above  "order  of 
court,  made  in  chambers,"  which  was  on 
the  next  day  (8tb)  "approved  by  thejudge 
of  tiiM  court  in  chambers,  and  was  deliv- 
ered to  said  receiver."  The  bond  was  in 
the  sum  of  $2,800,  and  tbe  Infereuce  from 
tbejudtcmentistbattbereupon  tbe  receiver 
paid  over  to  Mings  and  Williams  tbe  en- 
tire proceeds  «rf  tbe  sale  of  all  of  the  prop- 
erty of  tbe  company,  less  the  expenses  as 
aforesaid.  The  transcript  does  not  con- 
tain a  copy  of  tbe  bond,  and  we  are  in- 
formed of  its  terms  only  by  tbe  descrip- 
tion given  in  the  fluol  judgment.  Tbe 
record  does  not  inform  us  In  what  suit  or 
at  whose  Instance  the  receiver  was  ap- 
pointed, or  whether  tbe  bond  was  given 
or  filed  in  tbe  present  suit;  though  it  Is 
evident,  from  the  description  of  the  bond 
contained  in  the  judgment,  that  Its  alle- 
gations have  reference  to  tbe  pending  con- 
troveray.  It  may  be  that  it  was  made 
expressly  payable  to  the  receiver, and  was 
intended  alone  for  bis  Indemnification; 
but.  whether  it  inures  or  not  to  tlie  ben- 
efit of  Warren  ft  Son.  we  are  not  required 
to  now  decide,  as  that  question  Is  not 
presented.  Neither  are  we  required  to  de- 
termine whether  such  a  bond  should  be 
held  void  nnder  our  statutes  relating  to 
receiv^eni.  as  being  in  excess  of  the  author- 
ity of  tbe  court  to  allow  any  such  dis- 
piwitioD  of  tbe  property  la  ciistodla  legla, 
and  being  administered  subject  to  well- 
defined  limitations,  (Sayles,  Rev.  St.  arts. 
14ivS.  1461,  1404.  note;)  nor  whether,  if  tbe 
bond  is  invalid,  tbe  plaintiffs  in  error  are 
Id  a  poaition  to  talce  advantage  of  its  ille- 
gality, (if  any.) 

It  does  not  appear  that  Mings  and  Will- 
iams were  any  more  than  general  credit- 
ors of  thelamt)ercompany,butlt  Is  shown 
that  tbey  were  allowed  to  relieve  the 
receiver  of  tbe  entire  assets  or  remaining 
property  of  the  company,  reduced  to  cash, 
(after  the  payment  of  the  expenses,)  and 
to  sobstltute  for  the  custody  of  the  re- 
ceiver, and  tbe  control  and  superviHlou  of 
the  court,  a  mere  promise  to  satisfy  tbe 
Judgments  of  tbe  other  creditors,  In  tbe 
shape  of  "tbe  indemnity  bond. "  We  have 
been  referred  to  no  statute  providing  for 
Hiich  a  bond,  or  for  summary  relief  there- 
on, as  in  cases  of  a  claimant  or  replevin 
bond,  as  provided  in  other  statutes.  Kev. 
St.  arts.  168-170,  181,  482»-4843;  2  Civil  Cas. 
T.188.w.no.7— 36 


Ct.  App.  8  281;  Wilier  v.  Kray,  73  Tex, 
637,  n  8.  W.  Rep.  540;  Dixon  v.  Zadek,  69 
Tex.  680.  If  the  plaintiffs  in  error  are 
therefore  liable  on  the  indemnity  bond.  It 
must  be  upon  the  ground  that  the  bond 
U  valid  as  a  vnlnntary  obligation. 

This  brings  us  to  the  main  question, 
whether  tbey  were  entitled  to  be  impleaded 
and  cited   to  appear,  and    defend,  before 
any  Judgment  could  be  legally  rendered 
against  them  upon  tbe  bond.    None  of  the 
plaintiffs  in  error  appeared,  nor  were  they 
cite<l.     The  court  below  gave  judgment 
against  them  upon  "the  Indomnlty  bond" 
for  the  plaintiffs'  debt,  amounting  to  tbe 
sum  of  f  1,214.29,  and  for  that  amount  also 
against  the  lumber  company,  and  for  a 
foreclosure  of  tbe  attachment  Hen  "as  it 
existed  on  the  17th  day  of  June,  1888,"  up- 
on the  proceeds  nf  the  sale  of  tbe  property; 
and  further  declaring  that  plaintiffs  are  en- 
titled to  tbe  payment  nf   their  debt  ont  of 
tlio  money  derived  from  the  sale  of  all  of 
tbe  property,  including  that  levied  upon, 
and  which  had  been  sold  by  the  receiver, 
but  paid  over  to  Mings  and  Williams,  etc. 
Although    the  plaintiffs,   Warren   &  Son, 
amended  their  original  petition  before  the 
trial  of  the  case  and   after  the  execution 
of  the  indemnity  bond,  still   they  did  not 
set  it  up  nor  ask  any  relief    upon  It,  nor 
did  they  implead  any  of  the  obligations. 
No  reference  Is  made  to  tbe  bond  in  any  of 
the  pleadings  of  any  party.    It  is  an  ele- 
mentary and  afundamental  rule  of  proced- 
ure, as  well  as  of  right,  that  a  party  can- 
not be  bound  by  a  judgment  without  be- 
ing allowed  "a  daylnconrt."    Uemust  be 
notified  of   the  proceedings   to  authorize 
a  personal  judgment  against  bim,  ordina- 
rily, unless  he  has   voluntarily   become  a 
party   to  tbe  suit.     We   think  that  the 
judgment  below  Is  binding  (if  at  all)  upon 
tbe  plaintiffs  in  error  only  to  the  extent 
that  it  determines  the  liability  of  the  lum- 
ber   company,  or  the   receiver,  and   the 
amount  thereof,  to  the  plaintiffs,  Warren 
&  Son.    In  a  suit  against  the  plaintiffs  ini 
error,  on  the  bond,  the  Judgment  would, 
perhaps,  be  admiBslble  in  evidence  against 
tbem  tor  that  purpose.      This  is  as  far  a» 
they  made  themselves  privy  to  the  suit. 
There  are  neither  pleadings  nor  process  to 
suppr>rt  the  judgment  against  them  for 
the  debt  and  upon  the  bond.    To  recover- 
upon  the  bond,  as  we  have  said,  the  plain- 
tiff must  do  so.  If  at  all,  upon  the  assump- 
tion that  the  instrument  Is  good  aaacom- 
mon-law  bond.    A  proceeding   for  that 
purpose,  whether  in  the  present  or  anoth-. 
er  suit,  would   be  entirely  Independent  ot 
and    distinct    from    tbe    purposes   of  tbe 
original  suit,  and  the  assertion  ot  a  new 
title  or  right  of  action.    Wallace  v.  Fin- 
berg,  48  Tex.  85.    The  bond  wouldcertaln- 
ly  seem  to  stand  ui>on  no  higher  ground, 
and  provide  no  shorter  route  to  a  judg- 
ment thereon,  than    the   indemnity   bond 
given  to  a  sheriff  to  Induce  the  levy   of  a 
writ  of  attachment.     Bev.  St.  art.  16.5.     In 
such  case,  and  when  tbe   sheriff  Is  sued  for 
damages,  he  has  been    always  required  to 
Implead    the    sureties    on    tbe    Indemnity 
bond,  and  Is  not  entitled    to  summary  re- 
lief against   them,    though    now   he   can 
make  them    parties   to    the  pending  suit. 
Act  18b5,  Gen.  Laws,   p.  »0;  Thomas  v. 
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Chapman,  62  Tex.  198.  The  plaintiffs  In 
error,  in  executing?  the  bond,  Biraply  con- 
tracted or  covenanted  to  perform  rertain 
acta  In  the  future,  conditional  upon  the 
occurrence  of  certain  thlngn  as  Kpecifled  in 
the  instrament;  and  the  bond  not  being 
a  statutory  one,  intended  to  have  the 
force  or  effect  of  a  judgment,  or  to  au- 
thorise a  Bummary  judgment  thereon,  the 
court  below  did  not,  in  our  opinion,  ac- 
quire any  jurisdiction  over  these  bonda- 
men  to  hold  them  liable  upon  the  bond, 
in  the  absence  of  any  notice  to  them,  and 
of  allegations  of  a  breach  of  the  bond  or 
contract.  Janes  v.  Reynolds,  2  Tex  250; 
Dnnlap  r.-8outherIin,  63  Tex.  38.  Appel- 
lee relies  npon  section  178  of  Freeman  on 
Judgments  as  authority  to  sustain  the 
judgment.  Only  one  of  the  two  canes  cit- 
ed by  Mr.  Freeman  is  acceRslble  to  us,  and 
that  sostains  the  views  we  have  expressed 
as  to  the  effect  of  the  judgment  upon  the 
rights  of  the  plaintiffs  in  error.  Rapelye 
V.  Prince,  4  Hill,  119.  The  other  decision 
was  probably  based  upon  a  statute.  See 
Freem.  Jodgm.  §S  141,181.  We  conclude 
that  so  mnch  of  the  jndgment  of  the  dis- 
trict court  as  awards  a  recovery  against 
the  plaintiffs  in  error  ought  to  be  re- 
versed and  f>et  aside,  and  that  the  pro- 
ceedings against  them  in  this  suit  be  dis- 
missed, and  that  they  recover  their  costs 
in  this  behalf  incurred. 

"Stayton,  C.  J.  Reversed  and  ret  aside 
as  to  plaiutilTs  in  error,  and  proceedings 
against  them  In  this  suit  dismissed  ;  they 
to  recover  their  costs  in  this  behalf  in- 
curred. 


Eddt  et  at.  ▼.  Hinnant. 
{Supreny*  Court  <ff  Tesa».    Nov.  37, 1891.) 

Bbbach  or  CoHTBACT— Fazltthb  to  Furbish  Pass 
— Who  Liablb. 
Land  for  right  of  way  was  oonveyed  to  a 
railroad  company  in  consideration,  amonc  other 
things,  of  free  passage  for  plaintiff  at  all  times 
over  the  road.  The  oonveyanoe  provided  for  a 
forfeiture  on  failure  to  comply  with  any  oondi- 
tion.  The  road  was  conveyed  to  defendant,  but 
without  any  agreement  in  regard  to  plaintiff's 
having  a  pass.  Held  that,  though  defendant 
tumlsbed  a  pasp  for  a  while,  plaintiff  could 
not  recover  damages  from  it  for  failure  to  con- 
tinue the  pass;  plaintiff's  right  of  action  being 
against  the  company,  to  whom  the  conveyanoe 
was  originally  made. 

Appeal  from  district  conrt,  Hopkina 
county;  E.  W.  Tebhdne,  Judge. 
. '  Action  by  A.  M.  Hinnant  against  Eddy 
&.  Cross  for  a  wrongful  ejection  from  a 
train  operated  by  defendants  as  receivers 
of  the  MissonrI,  Kansas  ft  Texas  Railroad 
Company.  Judgment  for  plaintiff,  and 
defendants  appeal.    Reversed. 

Todd  &  Hndgina,  for  appellants.  B.  M. 
Foster,  for  appellee. 

Gainbs,  J.  This  suit  was  brought  by 
appellee  to  recover  of  appellants  damages 
for  an  alleged  wrongful  ejection  from  a 
train  operated  by  them  as  receivers  of  the 
MIsHouri,  Kansas  &  Texas  Railroad  Com- 
pany upon  the  track  of  the  East  Line  & 
Red  River  Railroad  Company.  The  case 
was  tried  by  the  court  without  a  jury, 
»nd  the  Judge  gave  judgment  for  tlie  ap- 


peHee,  and  filed  bis  conclnatona  of  law  and 
fact.  There  being  no  statement  of  facts, 
the  aMignments  of  errors  are  upon  the 
conclnsioos  of  law  as  found  by  the  coort. 
The  facts  as  found  by  the  court  are  that. 
In  consideration  of  a  free  passage  for ' 
themselves,  and  also  for  appellee  and  6. 
A.  Hinnant,  over  tli«  road  operated  and 
to  be  constructed  by  the -East  Line  &  Red 
River  Railroad  Company.  B.  0.  Hinnant 
and  Ada  Hinnant,  his  wife,  conveyed  to 
that  company  a  right  of  way  over  a  cer- 
tain tract  of  land  described  In  the  convey- 
ance, and  also  certain  Interests  in  certain 
bluclis  and  lots  In  the  town  of  Dangerfleld. 
The  conveyance  contained  the  stlpnlatlon 
that  it  was'to  become  void  upon  the  fail- 
ure or  refusal  of  the  company  or  their  ane- 
cessors  and  assigns  to  comply  with  all  the 
conditions  and  obligations  or  considera- 
tion of  the  conveyance  as  aboveset  forth. " 
The  trial  judge  found  as  a  fact,  or  as- 
sumed to  icnow  judicially,  that  tbe  East 
Line  &  Bed  River  Railroad  was  bought 
by  tbe  Missouri,  Kansas  &  Texas  Railroad 
Conipnoy,  and  that  it  was  subsequently 
operated  by  the  Missouri  Pacitic  Railway 
Company,  and  was,  in  the  month  of  Octo- 
ber, 1888,  placed  in  tbe  hands  of  the  appel- 
lants as  receivers  of  the  Missouri,  Kansaa 
A  Texas  Company.  It  also  appears  that 
up  to  January  1,  IfSd,  an  annual  pass  had 
been  Issued  to  the  appellee,  upon  which  be 
had  been  transported  over  the  line  of  rail- 
road. In  the-early  part  of  that  month  be 
had  applied  for  a  pass,  but  it  had  not  been 
Issued.  There  was,  however,  no  refusal 
to  issue  it.  The  pass  of  188S  had,  how- 
ever,  been  extended  to  the  15th  of  Janu- 
ary. 1889.  After  that  time  he  boarded  the 
train  for  the  purpose  of  making  a  trip  to 
his  home,  a  distance  of  22  miles,  and,  hav- 
ing no  pass,  and  no  money  with  which  to 
pay  his  fare,  be  was  put  off  the  train  by 
the  conductor.  For  the  damages  resnlt- 
Ing  from  his  beingdeprived  of  free  passage 
on  the  train  he  received  the  jndgment  from 
which  this  appeal  is  taken. 

While  the  court  found  as  a  fact  tbat  tbe 
property  of  the  East  Line  Company  had 
been  transferred  to  the  Missouri,  Kansas 
&  Texas  Company,  and  that  the  road  was 
then  operated  by  the  Missouri  PaclBc  Com- 
pany, it  would  seem  from  the  context 
that  these  findings  were  not  based  npnn 
evidence,  but  were  assumed  tn  be  mattero 
of  which  the  court  had  judicial  knowl- 
edge. This  is  complained  of  as  error. 
But,  while  we  are  not  pi-epared  to  assent 
to  the  correctness  of  tbe  conrt'd  conclu- 
sion that  it  was  competent  for  the  conrt 
to  take  Judicial  notice  of  these  facta.  If 
they  be  facts,  in  the  view  we  take  of  the 
case  we  deem  It  unnecessary  to  pass  upon 
the  question.  II  It  be  admitted  that  the 
East  Line  Company  sold  and  conveyed  its 
railroad  and  other  property  to  the  Mis- 
Bonri,  Kansas  &  Texas  Company  as  far  as 
it  was  in  the  power  of  the  one  to  buy  or 
the  other  to  sell,  yet,  in  our  opinion,  it 
does  not  follow  that  the  plaintiff  C'lnld  re- 
cover in  this  case.  The  contract  made  by 
hlB  brother  with  the  Bast  Line  Coinpiiny, 
in  so  far  as  it  stipulated  for  a  free  pasaage 
for  him,  inured  to  his  benefit,  and  under 
tbe  rule  of  decision  in  this  state  he  had  a 
right  of  action  for  its  breach  against  tbe 
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company  with  whom  It  was  made.  Bat, 
in  order  to  show  a  right  uf  action  In  the 
preneDt  cane.  It  was  necessary  for  the 
plaintiff  to  prove  not  only  tbat  the  Mis- 
flourl,  Kansas  &  Texas  Company  bonieht 
the  East  Line  Railroad,  but  also  that  It 
assumed  the  obiiKations  of  the  East  Line 
Company,  or  at  least  nssomed  to  perform 
the  partlcnlar  contract  apon  which  the 
action  In  this  case  Is  based.  It  A.  sell  B.  a 
tract  of  land  upon  which  a  vendor's  Hen 
exists  in  favor  of  C,  the  land  may  be  sub- 
jected to  the  payment  of  the  debt;  but  B. 
is  nut  liable  upon  the  contract  tor  the  pur- 
chase money,  unless  in  his  contract  with 
A.  he  has  assumed  to  pay  it.  Nor  wonid 
any  recognition  of  the  promise  of  A.  to 
pay  C.  the  parcbase  money,  or  any  part 
payment  upon  it,  mal<e  liira  liable  person- 
ally upon  it.  And  so  with  the  MISHouri, 
Kansas  &  Texas  Railroad  Company  and 
its  receivers  in  this  case.  They  could  re- 
spect the  contract  of  the  East  Line  &  Red 
River  Railroad  Company  as  long  as  they 
desired,  but  they  were  not  bonud  to  per- 
form it.  It  is  true  that  by  the  failure  to 
perform  they  may  have  forfeited  the  title 
to  the  right  of  way  and  to  the  other  prop- 
erty conveyed  by  B.  C.  Hinnant  and  his 
wife  to  the  East  Line  Company;  still  they 
were  not  responsible  in  damages  for  the 
failure  to  carry  it  out.  On  the  other  hand, 
the  East  Line  Company,  even  it  It  had  the 
power  to  sell  its  road,  conid  not  by  a  sale 
divest  itself  of  Its  obligations  upon  the 
contract  made  with  B.  C.  Hinnant  and 
wife  for  the  right  of  way  through  his 
premises.  For  a  breach  of  the  contract  B. 
C.  Uinnunt  would  have  a  right  either  to 
insist  upon  the  forfeiture  or  to  sue  the 
East  Line  Company  for  damages;  and  tor 
a  breach  of  the  contract  as  to  him  the 
plalDtlfTIs  entitled  to  his  action  against 
the  latter  company,  but  not  against  the 
receivers  of  the  Missouri,  Kansas  ft  Texas 
Company.  The  Judgment  is  reversed,  and 
the  cause  remanded. 


Atascosa  Cocnty  t.  Anqus. 
(Supreme  Court  of  Ttxm.    Feb.  9,  1898.) 

MBcaARiCB'  LiESS— Public  Buildinob. 
Since  the  Texas  statute  in  respect  to 
mechanics'  liens  does  not  expressly  Include  pub- 
lic buildlnKS,  a  mechanic's  lien  cannot  be  en- 
forced against  a  county  oourt-house,  and  the 
public  square  on  wbiota  ft  is  situated. 

CommlaBioners'  decision.  Section  B. 
Appeal  from  Atascosa  county. 

Snit  by  James  Angus  agnlnst  Oscar 
Crawford  and  Atascosa  county  for  Judg- 
ment against  defendant  Crawford  for  f3H4 
tor  labor  in  erecting  a  court-house,  for 
which  Crawford  was  contractor,  and  to 
foreclose  a  mechanic's  Hen  on  the  court- 
house and  pobllc  square.  Judgment  for 
plaintiff,  and  decree  foreclosing  the  Hen. 
Atascosa  county  appeals  from  the  fore- 
closure decree.    Reversed. 

H'.  J.  Bo  wen,  for  appellant.  D.  P.  Marr, 
for  appellee. 

FiBHKR.J.  James  Angus,  plaintiff  below, 
brought  this  suit  against  Oscar  Crawford 
and  Atescoaa  county.  He  seeks  to  re- 
cover against  Crawford  a  Judgment  for 


the  sum  of  $884  for  services  rendered  by 
plaintiff  in  labor  expended  in  erecting  the 
court-house  of  Atascosa  county,  Crawford 
being  the  contractor  with  the  county  lor 
the  erection  of  the  rourt-house.  He  asked 
for  Judgment  against  the  county  of  Atas- 
cosa establishing  and  enforcing  a  labor- 
er's, builder's,  and  mechanic's  lien  upon 
thecoiirt-hoase  and  public  square  of  the 
county  where  said  building  Is  situated. 
The  court  l)elow  rendered  Judgment  in 
favor  of  plaintiff  against  Crawford  for 
the  amountsued  for,  and  against  Atascosa 
county,  foreclosing  a  builder's  and  mechan- 
ic's Hen  on  the  court-house  and  |kubllc 
square  of  said  county,  with  an  order  of 
sale  of  said  property  to  satisfy  the  Judg^ 
ment.  The  county  of  Atascosa  alone  ap- 
peals. The  only  question  that  we  con- 
sider in  disposing  of  this  case  Is,  do  the 
laws  of  this  state  create  and  permit  the 
enforcement  ot  builders'  and  mechanics' 
liens  against  the  court-house  and  public 
square  of  a  county?  The  statutes  of  this 
state  that  create  liens  upon  bulldlngra  in 
favor  of  mechanics,  and  that  provide  the 
method  of  enforcing  and  establishing  such 
Hens,  do  not,  in  express  terms,  grant  the 
liens  against  a  court-house  and  public 
square,  or  other  public  buildlngra  ucied  for 
public  purposes.  For  reasons  of  public 
policy  and  the  pnbllo  necessity,  courts.  In 
construing  statutes  that  create  liens 
against  bulldlnga  generally,  do  not  In- 
clude within  the  operation  of  the  statute 
buildings  and  grounds  used  and  devoted 
to  public  purposes  and  uses,  and  thereon 
constructed  for  such  purpose.  The  weight 
of  authority,  numerically  and  also  far  the 
better  reason,  asserts  the  rule  that  build- 
ers' and  mecbanicii'  liens  can  only  be  cre- 
ated against  public  buildings  and  grounds 
when  the  right  Is  expressly  conferred  by 
the  statutes;  that  the  grant  of  llena 
against  'all  buildings"  wHl  not  be  held  to 
include  public  buildings  and  grounds,  un- 
less they  are  by  the  express  terms  of  tne 
■tatntelnelnded  within  its  operation.  Cit7 
ot  McGregor  v.  Cook,  (Tex.  App.)  16  8.  W. 
Rep.  88<t;  Breneman  v.  Harvey,  70  Iowa, 
«»,  80  N.  W.  Rep.  846;  Leonard  v.  City  of 
Brooklyn,  71  N.  Y.  499;  Foster  v.  Fowler, 
00  Pa.  St.  27;  Board  v.  Gtllen.  59  Miss. 
199;  Uecrlst  v.  Board,  100  Ind.  59;  Board 
V.  O'Conner,  88  Ind.  581 ;  Whiting  v.  Story 
Co..  54  Iowa,  81.  6  N.  W.  Rep.  187:  Fatout 
V.  Board,  102  Ind.  224, 1  N.  E.  Rep.  889; 
Thomas  V.  Scbool-Dist.,  71  111.  284;  Guest 
▼.  Water  Co..  (Pa.  Sup.)  21  Atl.  Rep.  1001; 
Hovey  ▼.  Town  of  East  Providence,  (R. 
I.)  20  Atl.  Rep.  206;  Jones,  Liens,  9  1376; 
Pbn.  Mecb.  Liens,  S  179;  2  DIH.  Man.  Corp. 
§  577.  The  legislature.  In  carrying  Into  ef- 
fect the  constitutional  provisions  on  the 
subject  of  mechanics'  liens,  has  not  named 
this  class  ot  public  property  as  affected  by 
such  liens;  and,  in  providing  the  method 
by  which  such  Hens  am  fixed,  has  failed  to 
provide  In  the  laws  that  regulate  such  pro- 
cedure any  right  to  lis  liens  against  such 
public  property  as  In  contro  versy  here.  We 
conclude  that  the  case  should  be  reversed 
and  dismissed  as  to  Atascosa  county. 

Prr  COiUAM.    Reversed  and  dismissed, 
as  per  opinion  ot  commission  of  appeals. 
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EdDT  0t  »t.  V.  Sedowiok. 
(Supreme  Court  cf  Teacaa.    Feb.  3, 1893.) 

IKJUBIKS  to  FXR80N8  ON  TbACK— NEOLIOElTOa. 

The  fact  that  the  fireman  In  charge  of  a 
switch' enKine  in  the  railway  yard  is  not  looking 
in  the  direction  in  which  the  en^ne  is  movlnK, 
because  he  is  looking  back  to  see  when  the  fol- 
lowing cars  have  cleared  the  switch,  and  for 
the  signals  of  the  switchman,  is  not  negligence 
on  his  part,  in  respect  to  a  man  on  the  track 
In  front  of  the  engine  who  was  gnilty  of  contrib- 
utory negligence. 

CommisBionera'  deciBion.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Sait  tor  peraonal  lojorieB  by  ti.  Sedgwick 
agaliiat  Eddy  and  Cross,  receivers  ol  t^ie 
Missouri,  Kansas  &  Texas  Railway  Com- 
pauy.  Judgment  for  fM.OOO  for  plaintiff. 
Defendants  appeal.    Reversed. 

Alexander  Ji  Clark,  lor  uppellants.  S. 
H.  Itiissell  and  Crawford  &  Crawford,  tor 
appellee. 

Fisher,  J.  This  salt  was  Instituted  by 
appellee  against  appellants  and  tbe  Mis- 
souri, Kansas  &  Texas  Railway,  seeking 
to  recover  f  2U,000  actual  damages  for  per- 
sonal injuries  received  by  bim  on  tbe  29th 
day  ot  July,  1890,  by  appellants'  engine 
striking  bIm.  Dpon  demurrer  the  suit 
was  dismissed  as  to  the  railway  company. 
Appellants  pleaded  Indefensecontrlbutory 
negligence  upon  the  part  ot  the  plaintiff, 
and  that  thereby  he  was  Injured.  Tbe 
case  was  tried  before  the  court,  a  Jury  be- 
ing waived,  and  judgment  rendered  in  ap- 
pellee's favor  tor  93,000. 

We  have  carefully  read  tbe  evidence  con- 
tained In  the  record,  and  It  leads  us  to  the 
conclusion  that  appellee  was  guilty  of 
contributory  uegligeqce  in  placing  hlunselt 
upon  tbe  railroad  track,  and  remaining 
thereon.  In  front  of  the  moving  locomo- 
tive; and  that,  if  he  had  used  reasonable 
precaution,  he  could  have  prevented  the 
injuries.  The  fact  that  the  fireman  was 
looking  from  tbe  direction  the  engine  was 
moving  does  not  excuse  tbe  negligence  ot 
appellee;  and,  further,  we  do  not  believe 
that  the  fact  that  the  fireman  was  not 
looking  to  the  front,  under  the  circom- 
Btances,  was  negligence.  It  was  his  duty  to 
place  a  rabuose  attached  to  tbe  tender  of 
the  engine  on  a  side  track.  His  engine 
was  moving  in  th<)  direction  of  the  posi- 
tion occupied  by  appellee  for  tbe  purpose 
of  getting  to  and  passing  the  end  of  tbe 
switch  that  the  caboose  was  to  be  placed 
on  when  appellee  was  struck,  and  prior  to 
then  tbe  fireman  was  looking  back  to  see 
It  the  end  of  the  caboose  had  passed  the 
switch,  and  was  looking  lor  the  signal  of 
the  switchman  to  Inform  him  when  be  had 
cleared  the  switch.  His  duty  required 
bIm  to  look  back,  so  that  be  could  know 
when  to  run  the  caboose  onto  the  siding. 
The  Injury  occurred  In  the  yards  of  the 
railway  company,  and  there  Is  no  evidence 
that  tbe  flremun  saw  the  appellee  In  time 
to  prevent  the  accident.  Taking  In  to  con- 
sideration the  duty  he  was  then  engaged 
in,  looking  back  as  his  duty  required, 
to  see  that  tbe  switch  was  passed,  be 
could  not  well  have  seen  the  appellee  in 
time  to  prevent  the  injury.  The  evidence 
Is  that  tbe  engine  was  stopping  when  the 
appellee  was  struck  by  tbe  cow- catcher. 


and  that  as  soon  as  tbe  fireman  discerned 
the  dangler  to  appellee  be  further  endeav- 
ored to  stop  the  engine.  It  would  aerve 
no  useful  purpose  tor  as  to  state  all  the 
evidence  that  bears  upon  the  question  of 
negligence,  but  It  Is  suOicIent  to  say  tbaC 
we  have  carefully  considered  it,  and  con- 
clude that  It  shows  a  case  ot  contributory 
negligence  upon  tbe  part  ot  appellee.  We 
conclude  the  case  should  be  reversed,  and 
so  report  It. 

Pbr  Coriah.    Reversed,  as  per  opinion 
ot  commisslcn  of  appeals. 


Gulp,  C.  A  8.  F.  Ry.  C!o.  v.  Neocq. 
(Supreme  Court  of  Texa».    Feb.  5, 1893. ) 
Kminikt  Domain — Mbasurb  of  Damaobs   vbom 
constkuction  op  iuii.wat  tracks. 
The  damages  to  t>e  awarded  against  a  nil- 
way  company  tor  constructing  and  maintaining 
new  railroad  tracks  in  addition  to  those  already 
In   use  in  front  of  plaintiff's  premises  are  not  to 
be  measured,  necessarily,  by  tbe  numerical  pro- 
portion or  the  use  of  the  new  tracks  as  com- 
pared with  the  old,  but  a  verdict  may  be    sus- 
tained upon  the  opinions  of  witnesses,  expressed 
in   a  general  way,  as  to  the  amount  of   oamage 
occasioned  by  the  new  tracks. 

On  rehearing.  For  former  report,  see 
15  S.  W.  Rep.  1102. 

HuNRT,  J.  We  bare  carefully  reconsid- 
ered this  cause,  and  have  concluded  to  ad- 
here to  the  decision  formerly  made,  as 
well  as  to  the  opinion  of  tbe  commitwion 
of  appeals.  The  only  difficulty  that  we 
have  had  in  reaching  a  conclusion  satis- 
factory to  ourselves  has  been  with  regard 
to  the  sufficiency  of  the  evidence  to.  show 
that  the  damage  found  by  the  verdict  re- 
sulting from  the  new  tracks  that  'were 
constructed  within  the  two  years  next  be- 
fore the  plaintiff  commenced  hissuit.  It  is 
not  easy  to  prescriira  a  rule  by  which  It 
may  be  determined  bow  much  of  the  dam- 
age was  occasioned  by  tbe  constrnctlon 
of  the  old  tracks,  and  how  much  by  tbe 
new  ones.  We  are  not  satisfied  that  It  la 
entirely  correct  to  apportion  it  accordlnf; 
to  the  number  ot  tracks  or  by  tbe  use 
made  of  them.  No  witness  has  teetifled. 
and  we  are  unable  to  conclude,  that  If 
there  were  three  old  tracks  used,  and  three 
new  ones  were  constructed,  tbe  three  new 
ones  would  do  no  morethanto  doable  tbe 
nuisance;  or,  in  other  words,  that  only 
half  of  the  damage  occurring  after  that 
time  could  be  attributed  to  them ;  nor  are 
we  any  bett«r  able  to  determine  from  the 
evidence  bow  tbe  fact  of  an  Increase  of  the 
business  of  the  road  would  necessarily  add 
to  the  Injuries  complained  of  by  the  plaio- 
tiff.  It  may  l)e  that,  it  the  new  trades 
bad  not  been  constructed,  facilities  for 
storing  curs  and'for  additional  switching 
would  have  been  made  else  where,  and 
that  it  would  not  have  been  found  neceM- 
sary  or  convenient  to  magnify  the  injoiies 
ot  which  the  appellee  complains.  We 
mi'an  only  by  these  suggestions  to  ex- 
press our  want  of  satisfaction  with  the 
demand  that  plaintiff's  evidence  shall  b« 
confined  to  an  exact  statement  of  tbe 
proportion  ot  damage  resulting  from  the 
construction  of  the  new  tracks,  measured 
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either  by  their  nnmerical  proportion  to 
the  old  ones  or  the  comparative  nee  of 
them.  If  this  test  la  to  be  applipd,  there 
are  aome  expreeslons  In  the  former  opin- 
ion that  are  not  ntrlctlj  accurate.  We 
think  that  the  evidence  Bhowa  that  there 
was  a  less  number  of  the  new  tracks  and 
more  of  the  old  ones  than  there  stated. 
The  evidence  was  that  plaintiff's  proper- 
ty, before  Its  Injury,  was  worth  fB.OOO, 
and  there  wan  some  evidence  that  it  was 
Injnred  one-half  by  reason  of  the  construc- 
tion of  the  new  tracks.  It  Is  true  that 
npon  further  examination,  nnd  under  the 
application  of  the  test  that  the  damage 
must  be  apportioned  between  all  of  the 
tracks  In  proportion  to  their  number  and 
use,  the  witnesses  by  whom  this  proof 
was  made  quollfled  and  seriously  Impaired 
tlieir  testimony;  and,  when  viewed  In 
that  aspect,  It  becomes  dIflScult  to  assert 
tbat  the  record  contains  any  evidence 
■worthy  of  credence  of  the  tuU  amonnt  of 
damage  given  by  the  verdict.  If,  how- 
ever, the  evidence  Is  not  submitted  to  the 
t«^t  referred  to,  and  the  witnesses  are  left 
to  exprsHS  their  opinions  in  a  general  way 
aH  to  how  much  of  the  damage  was  occa- 
sioned by  the  new  tracks,  the  evidence  not 
only  supports  the  verdict,  but  It  would 
have  warranted  one  for  a  greater  amount. 
If  we  could  see  that  by  the  test  applied 
any  certain  result  ronld  be  truthfully 
reached,  we  would  approve  its  use.  While 
we  might  not  have  reached  the  same  con- 
clusion that  the  jury  did,  as  an  original 
qaestion,  we  are  not  satisfied  that  their 
Terdlct  la  so  unsupported  by  the  evidence 
as  to  make  It  our  duty  to  set  it  aside; 
and,  finding  no  error  In  the  proceedings  in 
other  respects,  the  judgment  Is  affirmed. 


CooPBR  V.  City  of  Dallas. 

(Supreme  Court  of  Texas.    Veh.  6,  1893.) 

MuNioiPAi.  Corporations — Damaoib  from  Changs 
or  Oraub  or  Btrsbts  —  Contkibctort  Nsata- 

OBHCa. 

In  an  aotlon  against  a  city  for  injuries  to 
pniperty  resulting  from  an  overflo«y  caused  by  a 
cliange  of  grade  in  a  street^  and  insulBciency  of  a 
•ewer,  it  appeared  titat'lf  plaintiff's  premises 
bad  been  raised  to  the  new  grade,  at  a  cost  of 
$S00,  the  overflow  would  have  been  prevented, 
and  that  the  value  of  his  property  was  greatly 
Increased  by  tbe  grading  of  the  street.  Held, 
that  it  waa  error  to  direct  a  verdict  for  defend 
sot  on  the  ground  of  plaintifl'a  contributory  neg- 
ligence. 

Appeal  from  district  court,  Dallas 
connty. 

Action  by  D.  Cooper  against  the  city  of 
Dallas  forlnjnrles  to  real  property.  Judg- 
mentfordetendant.  Plaintiff  appeals.  Re- 
rerned. 

Alexander  A  Clark  and  Oeo.  H.  Plow- 
man, for  appellant.  A.  P.  WoMcneratt 
and  M.  Trice,  for  appellee. 

Hbnrt,  J.  This  suit  was  brought  by  the 
appellant  to  recover  damages  caused  by 
an  overflow  of  his  premises.  The  case  is 
presented  to  us  upon  the  following  agreed 
statement:  "Said  waters  were  caused  to 
flow  upon  said  land,  first  on  April  28d, 
and  then  on  the  24tb,  1887,  by  the  city  of 
Dallas,  In  the  exercise  of  Its  authority, 


conferred  upon  It  by  its  charter,  by  grading 
and  paving  Elm  street  and  Preston  street, 
the  grade  of  said  streets  being  thereby 
raised  higher  than  the  adjacent  lands  and 
the  lands  of  the  plain  tltl,  and  by  reason  of 
the  insufficiency  of  the  sewer  laid  by  the 
city  in  the  alley  In  the  rear  of  the  plain- 
tiff's said  premises,  and  by  reason  of  the 
stopping  up  of  a  catch-basin  on  Preston 
street  at  the  month  of  said  sewer,  where- 
by the  waters  gathered  on  Elm  and  Pres- 
ton streets  were  concentrated  at  a  point 
just  east  of  plaintiff's  said  home,  and 
were  discharged  upon  his  premises.  Plain- 
tiff's premises,  at  a  cost  of  Ave  hundred 
dollars,  could  have  been  raised  to  the 
grade  of  the  streets,  so  as  to  have  prevent- 
ed the  overflow.  It  was  shown-  that 
plaintiff's  property, like  all  other  property 
on  Elm  and  Preston  streets,  was  greatly 
iucreased  in  value  by  reason  of  the  grading 
and  paving  of  Elm  and  Preston  streets." 
The  court  charged  the  jury  tbat  the  city 
had  the  right  to  grade  and  pave  the 
streets  and  to  construct  the  sewer,  and, 
further,  that  "It  appearing  from  the  evi- 
dence, without  contradiction,  that  the 
plalntiBcontrlbuted,by  his  own  negligence, 
to  the  damages  he  complains  of,  and 
that  but  for  his  own  negligence  such  dam- 
ages would  not  haveocciirrcd,  he  is  not  en- 
titled to  recover  for  such  damages.  You 
are  therefore  instructed  to  return  a  verdict 
for  the  defendant. " 

We  find  nothing  in  the  record  justifying 
this  charge,  or  tending  to  show  that  the 
plaintiff  was  guilty  of  contributory  negli- 
gence. It  Is  suggested  In  argument  that 
the  charge  was  given  because  the  court 
felt  constrained  to  follow  an  unpublished 
opinion  of  the  commission  of  appeals  In 
the  case  of  Wallace  v.  City  of  Dallas,  (ren- 
dered in  1884,)  a  case  to  which  we  do  not 
now  have  access.  There  are  numerous  de- 
cisions holding  that  acts  done  in  the  proper 
exercise  of  governmental  powers,  and  not 
directly  encroaching  upon  private  prop- 
erty, though  their  consequences  may  im- 
pair Its  use.  are  not  a  taking,  within  the 
meaning  of  the  constitutional  provision, 
and  do  not  entitle  the  owner  of  such 
property  to  compensation  from  the  state 
or  Its  agents,  or  give  him  any  right  of  ac- 
tion. Chicago  V.  Taylor,  125  D.  S.  164,  8 
Hup.  Ct.  Rep.  820.  We  do  not  doubt  the 
correctness  of  such  decisions,  under  laws 
only  requiring  compensation  to  be  made 
for  the  property  taken  for  public  use. 
The  provision  in  our  constitution  now 
reads:  "No  person's  property  shall  be 
taken,  damaged,  or  destroyed  lot  or  ap- 
plied to  public  use  without  adequate  com- 
pensation being  made,  unless  by  the  con- 
sent of  such  person. "  Section  17.  art.  1. 
In  other  states.  In  whose  laws  a  like 
change  has  been  made,  the  right  to  recov- 
er damages  where  there  has  been  no  direct 
or  physical  Invasion  of  the  property  Is 
now  recognised.  Chicago  v.  Taylor,  su- 
pra. The  same  doctrine  was  announced 
by  this  court  in  the  case  of  Railway  Co. 
V.  Hall,  78  Tex.  169, 14  S.  W.  Rep.  259.  "  It 
Is  the  duty  of  a  person  to  use  ordinary 
and  reasonable  care  and  means  to  prevent 
nn  Injury,  and  the  consequences  of  it;  and 
he  can  only  recover  damages  for  such 
losses   as   could    not,  by  such  care  and 


Digitized  by 


Google 


£66 


SOUTHWESTERN  KEPORTER,  Vol.  18. 


(T«. 


means, be  avoided."  Field, Dam.  28.  What 
conBtitutea  such  cure  and  means  is  a  ques- 
tion tor  tbe  jury  to  decide.  There  may  be 
instances  in  which  the  diligence  to  be  ex- 
ercised is  BO  slight  that  the  court  may 
control  the  Issue  by  its  charge.  But  this 
case  does  not  belons;  to  that  class.  There 
is  nothing  in  tbe  record  belore  ug  to  indi- 
cate that  it  was  the  duty  of  the  plain  tlB 
to  expend  f500  to  save  bis  property  from 
damage,  ranch  less  to  show  that  the  court 
could  talie  the  question  from  the  jury. 
While  it  may  be  the  duty  of  the  Injured 
party  to  incur  a  moderate  expense  to  pro- 
tect himself  from  damage,  what  may  be 
treated  fis  moderate  will  depend  upon 
many  conditions,  and  must  be  determined 
by  the  peculiar  circumstances  of  each  case. 
There  are  other  questions  In  tbe  case; 
but,  as  tbey  were  not  passed  upon  In  the 
court  below,  we  will  not  consider  them 
now.  The  judgment  is  reversed,  and  the 
cause  is  remanded. 


Alston  et  al.  t.  Eumrbson. 

(Sutyreme  Cowrt  (tf  Texas.    Fab.  6, 1892.) 

JOnaMBNT  AOiJNST  lNFAI«T— OUASOIiLN  AD  LlTBM 

— Deobxb  in  Partition. 

1.  A  judgment  in  partition,  rendered  without 
actual  service  of  process  upon  minors,  who  were 
represented  by  a  ^ardian  ad  litem,  is  only  void- 
able, and  not  void.  HoAnear  v.  Bpperson,  64 
Tex.  220,  followed. 

8.  The  fact  that  a  decree  in  partition  fails 
to  dispose  of  the  ritrht  of  one  pisrty  cannot  be 
taken  advantage  of  by  other  parties,  who  are 
not  injured  thereby,  to  invalidate  a  title  acquired 
through  a  sale  of  their  interests  under  such  de- 
cree. 

Appeal  from  district  court,  Dallas 
county. 

Action  of  trespass  in  try  title  to  land 
by  Thomas  Alston  and  Richard  Alston 
against  S.  P.  Emmerson.  Judgment  for 
defendant.    Plaintiffs  appeal.    Affirmed. 

C.  F.  Clint  and  Word  Jt  Reeves,  for  ap- 
pellants.   Cobb  &  Avery,  for  appellee. 

Stayton,  C.J.  Thlsaction  was  brought 
by  appellee  to  recover  lauds  which  once 
belonged  to  .John  D.  Alston,  and  the  rights 
of  tbe  parties  depend  on  the  validity 
of  a  judgment  through  which  the  lands 
were  partitioned  among  his  heirs.  The 
original  decree  directing  partition  was 
entered  on  April  :i9,  1878,  by  tbe  dis- 
trict court  for  Dallas  county,  and  the  re- 
port of  commissioners  was  approved  and 
final  partition  made  on  May  7, 1879.  Ap- 
pellants-took a  part  of  tbe  land  In  contro- 
versy, as  heirs,  in  that  partition,  and  the 
residue  of  that  in  controversy  was  set 
apart  to  another  heir  of  John  D.  Alston, 
and  the  interest  of  those  persons  was  ac- 
quired by  appellee  under  sales  made  under 
executions  against  them  as  distributees, 
for  costs  of  partition  adjudged  against 
them.  Those  sales  are  admitted  to  have 
been  regularly  made,  and  it  Is  further  con- 
ceded that  appellee  paid  valuable  consid- 
eration, without  knowledge  of  any  vice  lu 
tbe  jndgment  under  which  the  executions 
issued;  but  It  Is  claimed  that  the  judg- 
ment was  void  because  appellants,  who 
were  minors  when  the  judgment  was  ren- 
dered, were  not  cited,  although  tbey  were 


represented  by  a  guardian  ad  litem  ap- 
pointed by  the  court.  The  suit  in  which 
the  judgment  In  question  was  entered  waa 
brought  by  the  other  heirs  of  John  D.  Al- 
ston against  appellants  on  September  20, 
1876,  and  citations  to  the  defendants  were 
issued  on  the  day  tbe  suit  was  brought, 
commanding  them  to  appear  at  the  next 
October  term  of  tbeconrt ;  but  tbe  returns 
made  on  those  citations  on  tlie  27th  and 
29th  of  the  same  month  showed  that  tbey 
were  not  served,  because  defendants  were 
not  to  be  found  in  Dallas  county,  and  no 
other  citations  were  found  among  tbe  pa- 
pers of  tbe  case,  and  the  record  does  not 
affirmatively  show  that  any  others  were 
issued.  This  is  an  agreed  case,  and  the 
other  tacts  affecting  the  question  of  Juris- 
diction are  thus  given:  "(6)  The  follow- 
ing entry  Is  made  on  the  judge's  docket, 
viz.:  'October  term,  1875,  Phillip  Lindsey 
appointed  guardian  ad  litem  for  the  de- 
fendants ThoB.  and  Richard  Aslton.' 
There  is  nothing  else  to  indicate  when  the 

f;uardlan  ad  litem  was  appointed.  June 
5, 1876,  the  guardian  ad  litem  filed  for  the 
said  Thos.  and  Richard  Aluton  an  answer 
containing  a  general  and  special  demurrer 
and  a  general  denial.  Said  guardian  rep- 
resented Bald  minors  throughout  said  pro- 
ceedings, and  In  the  judgment  affirming  the 
report  of  the  commissioners,  appointed  aa 
hereinafter  shown,  to  divide  the  land,  a 
fee  of  twenty-five  dollars  was  allowed  said 
guardian  ad  litem  for  his  services  as  such. 
(7)  April  29,  1878,  John  M.  Stemmons  was 
permitted  to  Intervene  In  said  cause.  In 
bis  plea  of  Intervention  filed  on  said  date 
he  alleged  that  on  April  9,  1858,  Ricbard 
Alston.  Sr.,  father  of  defendants  Thos. 
and  Richard  Alston,  sold  by  metes  and 
bounds  fifty  acres  of  said  426-acre  survey 
to  Jesse  Atterbury,  and  that  Atterbury 
afterwards  sold  the  same  to  Elstes,  and 
EsteB  afterwards  sold  the  same  to  inter- 
vener, intervener  asked  that  fifty  acres 
of  the  land  to  which  Ricbard  and  Thos. 
Alston  were  entitled  by  reason  of  their 
heirship  from  their  father,  Richard  Alston, 
Sr.,  be  set  aside  to  him.  (S)  April  29. 
1878,  judgment  was  rendered  in  said  cause. 
There  were  no  recitals  in  said  Jndgment 
that  defendants  had  been  served  with  cita- 
tion, or  that  the  court  had  JariBdiotlon 
over  their  persons,  other  than  the  follow- 
ing recital  in  tbe  Judgment,  vis.:  'This 
day  came  tbe  parties  by  their  attorneys, 
and  waive  a  Jury,  and  submit  tbe  matters 
in  controversy,  as  well  of  fact  as  of  law, 
to  tbe  court,  and  the  evidence  and  argn- 
inent  nf  counsel  being  heard,'  etc.  This 
Judgment  determined  the  Interest  of  each 
of  the  parties  in  said  tract  of  land.  The 
Interest  of  Richard  and  Thomas  Alston  to- 
gether was  adjudged  to  be  on«4lxth, 
out  of  which  It  was  decreed  that  the  inter 
vener,  Jno.  M.  Stemmon's,  was  entitled  ta 
fifty  acres.  Commissioners  were  appoint- 
ed to  partition  said  survey  In  accordance 
with  said  judgment,  and  were  directed  to 
set  aside  to  intervener  fifty  acres  ont  of 
the  onn-Blxth  atljudged  to  the  said  Ricbard 
and  Thomas  Alston.  (9)  The  original 
petition  filed  In  said  partition  proceed- 
ings represented  that  there  were  four  of 
tbe  Angell  helra,  entitled  together  to  one- 
twelfth  of  said  survey.     The  four  heirs 
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■wmt9  namad.  Tbe  decree  made  no  men- 
tion ot  Tbomae  Ansell,  one  of  the  Angell 
lieira,  bat  It  ascertained  and  named  tbe 
parties  to  whom  tbe  land  in  contruveniy 
Jointly  belonKed.and  ansigned  to  eacb  one 
his  Interest,  naming  the  tbree  Angell  helra 
as  entitled  to  one-twelfth,  and  upon  this 
basis  partition  was  made.  Alter  the  orig- 
inal petition  was  filed  It  appears  uf  record 
that  leave  was  given  plaintiffs  to  file  an 
amended  petition,  but  no  amended  peti- 
tion was  toand  among  the  papers  o{  tbe 
cause. " 

Appellants,  over  olijectlon  of  appellee, 
testifled  that  they  were  never  served  with 
citation  in  this  partition  suit,  but  that 
they  knew  of  the  proceedings,  and  parti- 
tion under  them,  a  few  days  after  the  com- 
miasioners  partitioned  the  land ;  and  one 
of  them,  at  time  of  trial,  was  27  yearu 
old,  and  tbe  other  29.  "It  is  admitted  by 
tbe  parties  that,  unless  it  affirmatively 
appears  from  the  record,  as  above  set  out 
in  said  partition  proceedings,  that  the 
court  did  not  have  Jurisdiction  over  the 
p«rs<ms  of  dRfendauts,  or  unless  they 
could  show  a  want  nt  Jurisdiction  over 
their  persons  by  oral  evidence,  that  then 
said  Judgment  is  valid  and  binding  on  de- 
fendants. The  parties,  therefore,  submit 
for  tbe  decision  of  the  supreme  court  the 
following  iranes:  (1)  Does  the  record  in 
said  partition  proceedings,  as  above  set 
ont.  show  affirmatively  the  want  of  Juris- 
diction over  the  persons  of  defendants? 
(2)  If  the  record  does  not  show  the  want 
of  jnrisdiction  over  the  iiersons  of  defend- 
ants, can  it  be  shown  by  tbe  oral  evidence 
of  tbe  defendants  themselves  in  this  pro- 
cevding?  (3)  If,  however,  the  court  did 
not  have  Jurisdiction  over  the  persons  of 
tbe  defendants,  but  nevertheless  appoint- 
ed a  gnardian  ad  litem  for  them,  who  rep- 
resented them  throughout  the  pruceed- 
logB,  what  would  be  the  effect  ot  the 
Judgment  rendered,  under  such  circum- 
stances, against  the  minor  defendants? 
(4)  If  tlie  Judgment  rendered  In  said  parti- 
tion proceedings  is  valid  and  binding  on 
these  defendants,  would  It  be  res  adjudi- 
catH  as  to  any  other  title  except  that 
wbich  the  record  above  set  out  shows  to 
bave  been  involved  In  those  proceedings? 
and.  If  it  was  not,  does  tbe  evidence  show 
that  John  D.  Alston  gave  tbe  survey  to 
the  father  of  these  defendants,  or  does 
tbe  evidence  show  a  title  by  limitation  in 
tbem  under  the  ten-years  statute  of  limita- 
tion? (5)  It  is  agreed  that  tbeconrt  may 
render  such  Judgment  as  tbe  lawaud  fpcts 
may  warrant." 

In  tbe  view  taken  of  one  question  in- 
volved in  this  case  it  is  not  necessary  to 
consider  the  first  and  second  issues  sub- 
mitted ;  for  if  it  be  conceded  that  it  wan 
sbown,  in  any  lawful  manner,  that  appel- 
lants were  never  served  with  process  In 
tbe  partition  suit,  still  all  the  members  of 
tbe  court  concur  In  holding,  under  tbe 
former  decisions  of  this  court,  that  the 
Judgment  through  which  appellee  ac- 
quired right  was.  at  most,  only  'voida- 
ble. It  appears  that  appellants  were  rep' 
resented  by  guardian  ad  litem  appointed 
by  tbe  court,  and  tbe  question  whether  a 
Judgement  rendered,  under  such  circum- 
stances, against  a   minor,  not  actually 


brought  into  court  by  service  of  process, 
was  void,  or  only  voidable,  was  consid- 
ered, after  having  been  long  held  under 
advisement  by  tbls  court.  In  the  case  of 
McAnear  v.  Epperson,  54  Tex.  220,  in  which 
it  was  held  that  a  Judgment  rendered 
without  actual  service  of  process  on  the 
minors  who  were  represented  by  a 
guardian  a,d  litem  was  not  void.  That 
decision  had  doubtless  been  often  acted 
upon,  it  has  become  a  rule  of  property, 
and,  in  view  of  the  great  conflict  of  au- 
thority upon  tbe  question  Involved,  were 
this  not  so  we  would  not  feel  authorized 
bow  to  establish  a  different  rule.  The 
case  referred  to  ts  in  harmony  with  the 
former  decisions  of  this  court.  Thomas 
V.  Jones,  10  Tex.  62;  Kegans  v.  Allcorn,  9 
Tex.  34;  Wheeler  v.  Ahrenbeak,  64  Tex. 
536.  Cases  have  been  before  this  court  on 
appeal  or  writ  of  errorln  which  judgments 
were  reversed  for  want  of  service  on 
minors,  notwithstanding  they  were  repre- 
sented by  guardian  ad  litem;  and  expres- 
sions may  be  found  In  some  of  these  cases 
from  which  the  inference  might  be  drawn 
that  the  writer  of  tbe  opinion  may  have 
inclined  to  the  view  that  Judgments  ren- 
dered under  such  circumstances  were  void. 
Kremor  v.  Haynle,  67  Tex.  45],  3  S.  W. 
Rep.  676:  Sprague  v.  Haines,  68  Tex.  218,  4 
8.  W.  Rep.  371.  The  difference  between 
void  and  voidable  Judgments,  and  be- 
tween direct  and  collateral  attacks  on 
Judgments,  are  too  well  understood  to 
now  require  statement.  The  Judgment 
under  consideration  In  this  proceeding 
must  be  held  binding  on  appellants. 

it  is  contended,  however,  that  the  Judg- 
ment partitioning  the  estate  of  the  grand- 
father of  appellants  would  not  operate  as 
a  bar  to  any  right  they  may  have  taken 
by  Inheritance  from  their  father;  and  it 
seems  to  be  claimed  that  their  father  ac- 
quired title  to  the  tract  of  land  of  which 
that  in  controversy  Is  a  part  through  a 
verbal  gift  from  their  grandfather  as  well 
as  by  adverse  poHsessIon.  We  are  of  opin- 
ion, however,  that  there  was  no  evidence 
sufficient  to  show  that  the  father  of  ap- 
pellants had  acquired  title  by  verbal  gift 
from  their  grandfather,  nor  to  show  that 
their  father  or  themselves  bad  acquired 
title  by  limitation,  and  It  therefore  be- 
comes unnecewary  to  inquire  whether  the 
rule  asserted  in  Thompson  v.  Cragg,  24 
Tex.  682,  would  have  application  were 
tbe  facts  sufficient  to  show  title  to  the 
land  in  the  father  of  appellants. 
.The  sale  under  execution,  through 
which  appellee  claims,  was  made  In  .Sep- 
tember, 1x79,  and  passed  all  interest  ap- 
pellants had  In  the  tract  of  land  set  apaii; 
tn  them  ;  and  as  this  action  was  Institut- 
ed on  October  7,  1K86,  appellants  could 
not  have  acquired  title  to  any  of  that 
land,  or  to  the  land  set  apart  to  tbe  other 
heir  of  John  D.  Alston,  by  limitation, 
even  if  they  had  been  shown  to  have  been 
in  continuous  possession  of  theee  parts  of 
the  tract  at  all  times  since  appellee  ac- 
quired right;  but  it  is  not  shown  that 
they  have  ever  had  possession  of  those 
parts  at  any.  time. 

It  is  urged  that  the  judgment  rendere.d 
in  the  partition  suit  whs  void  because  it 
did  not  dispose  of  the  rights  of  all  parties 
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to  it.  Tills  Is  baaed  on  the  tact  that  the 
or]K<nal  petition  alleged  that  the  foar 
Angell  helre  were  entitled  together  to  one- 
tiveirth  of  the  tract  to  be  partitioned, 
whereas  the  final  decree  gave  one-twelfth 
ol  the  tract  to  three  of  the  Angell  heirs, 
and  made  no  mention  of  the  fourth.  This 
fact  would  strengthen  the  inference  which 
arises  from  other  parts  of  the  record, 
that  the  record  of  the  proceedings  In  the 
partition  suit  produced  on  the  trial  of 
this  cauHe  was  not  a  complete  record,  and 
it  might  be  preHumed  that,  when  leave 
to  do  Ro  was  given,  an  amended  petition 
was  filed  which  showed,  why  one  of  the 
Angell  heirs  ought  or  could  no  longer  be  a 
party  to  the  suit,  and  why  the  one-twelfth 
of  the  tract  should  be  given  to  three  In- 
stead of  four;  but  if  the  decree  did  in  fact 
fail  to  dispose  of  the  right  of  one  a  party 
to  the  proceeding,  and  having  an  interest 
In  the  land,  this  would  not  render  the  de- 
cree void,  nor  could  appellants  take  ad- 
vantage of  any  such  defect  in  the  proceed- 
ings, not  operating  tu  their  Injury,  in  or- 
der to  in  validalo  the  title  of  appellee  ac- 
quired through  sales  made  under  process 
issued  against  themselves  and  another 
under  that  decree.  We  And  no  error  In 
the  judgment,  and  it  will  be  a£Brmed. 


Parisa  ▼.  City  of  Dallas. 

(Supreme  Court  «/  Texas.    Feb.  5, 1893.) 

Dbdioation  or  Pcblio  Rtbbbt— Wbat  Consti- 

TQTBS. 

Alter  the  fence  along  the  line  of  a  street 
had  rotted,  the  owner  set  back  and  re-established 
It  upon  a  line  conforming  to  the  prolongation  of 
the  street  as  widened,  and,  representing  to  hU 
grantor  tbat  the  strip  thus  excluded  was  within 
the  street,  demanded  and  received  payment  there 
for  from  the  latter.  Held,  that  these  facts  con- 
stituted a  dedication  of  such  strip. 

Appeal  from  district  court,  Dallas 
county.. 

Action  of  trespass  to  try  title  to  land  by 
S.  Parisa  against  the  city  of  Dallas.  Judg- 
ment for  defendant.  Plaintiff  appeals. 
Affirmed. 

Word  A  Reerea,  for  appellant.  A.  P. 
Wotencratt  and  At.  Trice,  for  appellee. 

Oainrs,  J.  This  case  has  been  snbmlt- 
tcd  under  an  agreement  entered  Into  in 
accordance  with  rule  69  of  the  rules  of  this 
court.  The  statement  of  the  case,  as 
agreed  upon,  is  as  follows:  "(1)  The  suit 
was  instituted  June  6. 1889.  The  plead- 
ings consisted  of  appellont's  original  peti- 
tion and  appellee's  original  answer.  The 
original  petition  was  in  the  usual  form 
of  an  action  of  trespass  to  try  title.  The 
answer  contained  a  plea  of '  not  guilty,'  a 
pleH  of  10  years'  limitation,  and  a  plea  of 
long  use  by  defendant  of  a  street,  and  a 
plea  of  dedication  for  street  purposes. 
The  cause  was  tried  by  the  court  without 
a  Jury  on  April  10, 1891,  and  Judgment  was 
rendered  for  defendant.  In  April,  1891, 
plaintiff's  motion  for  a  new  trial  was 
overruled,  aud  plaintiff  thereupon  in  open 
court  gave  notice  of  appeal  to  the  su- 
preme court.  (2)  It  is  admitted  tbat 
plaintiff  has  a  regular  chain  of  transfer 
from  the  state  of  Texas  down  to  himself 
of  the  land  in  controversy,  and  Is  entitled 


to  a  recovery,  unless  defeated  by  the  mat- 
ters herein  contained.  (8)  The  lot  In  con- 
troversy is  situated  In  the  city  of  Dallas, 
Texas,  and  is  a  part  of  the  lot  sold  by 
general  warranty  deed  to  plaintiff  by 
Clark  in  the  year  1877.  This  lot  at  tbat 
time  was  150  yards  outside  of  the  then 
corporate  limits  of  the  city.  It  was  67 
feet  in  width,  and  fronted  on  Juliette 
street,  and  165  feet  in  depth,  parallel  with 
and  lying  on  an  extension  of  Boll  street. 
This  Uoll  street  extended  fifty  feet  wld« 
from  a  point  at  the  corporation  line  of  the 
city  of  Dallas,  where  it  connected  with  a 
street  of  the  same  width  of  that  name  to 
the  end  of  the  land  in  controversy;  and  a 
strip  of  land  twenty-five  feet  In  width 
had  been  dedicated  by  the  adjoining  land- 
owner as  a  street  on  the  side  of  and  adja- 
cent to  said  lot  its  full  leni^tb,  as  an  ex- 
tension of  said  street.  If  Boll  street  were 
extended  in  a  direct  lineits uniform  width, 
it  would  embrace  the  lot  In  controversy. 
At  the  time  of  plaintiff's  purchase  from 
Clark  all  of  his  lot  was  under  fence,  ex- 
cept a  strip  extending  the  full  length  of 
bis  lot  lying  next  to  the  said  extension 
of  Boll  Htreet.  The  lot  in  controversy  la 
a  strip  of  land  twenty-flve  feet  wide,  lying 
In  what  is  now  used  as  Boll  street.  (4)  In 
1884  the  fence  had  rotted  down,  and  plain- 
tiff took  up  the  posts  of  the  fence  that 
were  still  standing,  aud  built  a  new  fence 
farther  back  on  his  lot,  and  the  tract  In 
controversy  is  a  strip  of  said  lot  twenty- 
five  feet  In  width,  the  full  length  of  said 
lot,  lying  next  to  and  adjoining  said  Boll 
street.  "This  strip  was  not  inclosed  by 
the  new  fence,  and  has  ever  since  been 
traveled  by  the  public,  and,  In  connection 
with  Boll  street,  has  been  used  by  the 
public  for  the  purpose  of  travel.  Plain- 
tiff knew  of  Its  use  by  the  public,  and  nev- 
er objected  to  It.  It  was  never  claimed 
by  the  county  or  worked  by  it,  nor  by  any 
one  else;  nor  was  It  ever  claimed  or 
worked  by  the  city,  except  as  hereinafter 
shown.  (5)  A  short  time  before  the  insti- 
tution of  this  suit,— In  18S8,— the  corporate 
limits  of  the  city  were  extended,  and 
plaintiff's  lot  was  taken  In  the  city  limits. 
Defendant  soon  after  commenced  plowing 
up  the  street,  and  plaintiff  endeavored  to 
stop  the  city's  workmen,  but  could  not 
succeed,  and  the  city  continued  to  work 
the  same,  and  has  graded  it,  and  it  has 
ever  since  been  used  as  a  part  of  Boll 
street  by  the  public.  Plaintiff  then  applied 
to  the  city  to  have  the  work  stopped,  but 
the<;ity  council  declined  to  do  so.  Plain- 
tiff then  brought  this  suit.  (6)  In  addition 
to  the  above  admitted  facts  the  court 
found  that  in  1884  plaintiff  represented  to 
Clark,  his  vendor,  that  the  lot  in  contro- 
versy was  a  part  of  Boll  street  at  the 
time  Clark  sold  to .  him,  and  that  plaintiff 
demanded  and  received  in  samn  year — 
1884 — from  said  Clark  full  payment  for 
said  lot.  (7)  The  court  held  that  plaintiff, 
having  in  1S84  removed  the  old  fence  from 
the  lot  in  controversy,  and  having  built 
a  new  fence  about  the  line  of  the  <itreet, 
excluded  from  his  inclosure  the  lot  in  con- 
troversy; and,  having  permitted  the  pub- 
lic to  travel  over  the  same  as  a  street, 
without  objection,  and  having  accepted 
pay  tor  said  lot  from  his  vendor,  on  his 
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(plaintiff's)  repreeentatlons  that  it  was- 
bi  tlie  street,  was  tliereby  estopped  from 
asserting;  ownersliip  in  said  lot,  and  was 
held  conclosively  to  iiave  dedicated  the 
same  for  a  pabllc  street.  (8)  Plaintiff 
contends  tbat  tlie  court's  finding  witb 
reference  to  his  receiving  pay  from  Clark, 
his  vendor,  for  the  lot  in  controversy, 
as  contained  in  section  7,  above,  is 
airalnst  the  evidence,  and  that  the  evi- 
dcnceshowed  that  plainttffdid  not  dedicate 
or  give  the  lot  in  controversy  for  a  street. 
The  only  evidence  on  this  Issue,  except 
that  which  Is  above  admitted.  Is  the  testi- 
mony of  plaintiff  and  of  Clark,  plaintiff's 
vendor,  which  is  as  follows,  viz. :  Clark's 
leKtimony:  Tbat  in  the  year  1884  plaintiff 
told  him  tbat  the  lot  in  controversy  in 
this  suit  was  in  Boll  street  at  the  time  he 
(Clark)  had  sold  to  plaintiff,  as  above 
stated,  and  demanded  payment  of  the 
same,  declaring  that  unless  he  was  paid 
he  would  sne  Clark  on  his  warranty;  that 
he  and  plaintiff  then  had  a  settlement  for 
some  work  that  plaintiff  had  done  for 
him.  and  that  in  said  settlement  he  al- 
lowed plaintiff  tor  the  lot  in  controversy, 
and  that  he  paid  for  same  on  plaintiff's 
representations  tbat  the  said  lot  was  in 
Boll  street  at  the  time  of  Clark's  convey- 
ance to  bim  asaforesaid ;  that  he  had  nev- 
er dedicated  or  given  any  of  said  lot  for 
a  street,  and  that  no  part  of  the  street 
was  embraced  in  bis  deed  to  plaintiff; 
that  shortly  after  plaintiff  brought  this 
snit  he  came  to  Clark,  and  told  him  of 
having  brought  the  suit,  and  snid  to 
Clark  that  If  be  would  not  tell  about  hav-  - 
ing  paid  plaintiff  for  the  land,  that  be 
(plaintiff)  would  make  it  to  Clark's  Inter- 
est. Plaintiff's  testimony:  That  he  did 
have  a  settlement  with  Clark  at  the  time 
spoken  of  by  him;  that  said  settlement 
was  an  adinstment  and  compromise  of 
a  claim  he  had  against  Clark  for  work 
done,  and  nothing  ^v  as  said  about  the  lot 
In  controversy  being  In  the  street,  nor  did 
the  failure  of  Clark's  warranty  to  the  lot 
enter  into  the  settlement;  that  he  did  not 
know  tbat  any  one  had  ever  claimed  that 
the  lot  in  controversy  formed  a  part  of 
Boll  street  until  the  city  of  Dallas  com- 
menced work  on  It,  just  before  the  insti- 
tntlon  of  this  salt;  that  when  he  put  up 
the  new  fence  above  referred  to  he  did  not 
dedicate  or  give,  or  Intend  to  dedicate  or 
give,  the  lot  In  controversy,  or  any  part 
of  it,  for  a  street,  nor  did  he  ever  state  to 
any  one  that  he  bad  given  or  dedicated  It 
for  a  street.  It  Is  therefore  admitted  that 
the  issues  for  the  determination  of  the 
supreme  court  are  as  follows,  vi«. :  First. 
Conceding  tbat  the  facts  exist  as  viewed 
by  the  court,  is  Its  legal  connlnslon,  as 
contained  In  section  7  of  this  statement, 
correct?  vi«.:  'The  court  held  that  the 
plaintiff,  having  in  1884  removed  the  old 
fence  from  the  lots  In  controversy,  and 
baring  built  a  new  fence  about  the  line 
of  the  street,  excluded  from  his  Inclosure 
the  lot  in  controversy;  and,  having  per- 
mitted the  public  to  travel  over  tbe  same 
as  a  street,  without  objection,  and  hav- 
ing accepted  pay  from  his  vendor  for 
said  lot  on  bis  (plaintiff's)  representa- 
tion tbat  it  was  In  the  street,  was  thereby 
estopped  from  asserting  ownership  in  said 


lot,  and  was  held  conclusively  to  have  ded- 
icated the  same  for  a  public  street.'  Sec- 
ODd.  Is  the  finding  of  the  court,  to  tbe 
effect  tbat  plaintiff  demanded  and  re- 
ceived pay  from  Clark  for  the  lot  in  con- 
troversy upon  the  ground  that  it  was  a 
part  of  the  street,  against  tbe  evidence? 
Third.  Does  the  evidence  show  that  plain- 
tiff Isentltled  to  ajudgment?  Fourth.  Ad- 
mitting the  truth  of  the  matters  relied  on 
by  defendant,  can  he  rely  upon  them  for 
the  purpose  of  defeating  plaintiff's  cause 
of  action?" 

If  the  fact  that  the  plaintiff,  after  his 
fence  had  become  inaufflclent,  removed  and 
re-established  It  so  as  to  make  the  bound- 
ary of  his  inclosure  conform  to  the  line  of 
the  street,  bad  It  been  prolonged,  stood 
alone,  we  should  not  hesitate  to  hold  that 
it  was  not  sufficient  to  show  a  dedication 
of  tbe  land  in  controversy  to  public  use. 
It  tends  In  some  degree  to  show  a  dedi- 
cation, but  It  Is  consistent  with  the  the- 
ory that  he  did  not  intend  to  abandon  the 
strip  in  dispute  to  tbe  purposes  of  a  street. 
It  may  be  that  his  Inclosure  enibraced  all 
the  land  be  desired  to  apply  immediately 
to  his  personal  use,  and  that  the  confor- 
mation of  bis  Inclosure  to  the  prolonga- 
tion of  the  street  was  a  mere  coincidence, 
and  therefore  not  an  act  clearly  evincing 
a  purpose  to  make  a  dedication;  but  It 
Is  a  circumstance  to  be  considered  In  con- 
nection with  other  evidence.  But  the  city 
having  set  upthat  the  plaintiff  subsequent 
to  his  purchase  represented  to  his  vendor 
that  so  much  of  tbe  land  as  is  in  contro- 
versy hod  been  dedicated  for  the  purposes 
of  a  street,  and  had  demanded  a  repay- 
ment of  a  proportionate  part  of  the  pur- 
chase money  (or  tbat  reason,  and  that  his 
vendor  repaid  such  part  of  the  money 
upon  that  representation,  the  question  Is 
submitted  whether  the  evidence  was  suffi- 
cient to  support  the  court's  conclusions 
upon  that  point.  That  question  Is  not 
difficult  to  determine.  There  was  a  direct 
conflict  between  the  plaintiff  and  bis  ven- 
dor, both  as  to  the  representation  and  as 
to  tbe  repayment  of  the  purchase  money. 
The  vendor,  in  his  testimony,  unqualified- 
ly affirmed  both  facts,  and  the  plaintiff  as 
unequivocally  denied  both.  Their  credi- 
bility was  for  the  court, — the  case  having 
been  tried  without  a  jury;  and  we  are 
not  at  liberty  to  disturb  the  findings.  We 
must  take  both  the  representation  and  the 
repayment  of  tbe  money  as  established 
facts.  If,  after  his  conveyance  to  the 
plaintiff,  the  vendor  had  proposed  to  him 
to  pay  him  for  the  strip  in  consideration 
of  bis  dedicating  it  to  the  purposes  of  a 
street,  and  If  he  bad  accepted  the  proposi- 
tion and  tbe  payment  had  been  made,  we 
think  these  would  have  been  a  dedication 
which  the  plain  tiffcould  not  have  revoked. 
In  legal  effect  we  see  no  difference  between 
such  a  transaction  and  that  which  actual- 
ly occurred  between  the  parties.  It  can- 
not be  presumed  that  his  vendor  Intended 
to  pay  him  for  the  land  appropriated  for 
a  street,  and  to  leave  him  free  to  claim  the 
land  for  his  own  use.  Nor  Is  It  to  be  pre- 
sumed that  the  plaintiff  at  the  time  In- 
tended to  perpetrate  so  palpible  a  fraud. 
Neither  the  precise  time  at  which  this  trans- 
action occurred,  nor  that  at  which  tbe 
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plalntID  renioTod  bis  fence,  la  shown  by 
the  agreed  statement.  Botb  occurreocea 
tuok  place  in  1884.  If  tliey  were  not  prac- 
tically coiitemporaneoua.tbe  plaintiff  beat 
knew  the  (act,  and  did  not  teatify  to  It. 
It  la  therefore  reaaonable  to  preenme  that 
tbey  were  not  witbout  connection  with 
each  other,  and  In  that  view  tlie  removal 
of  the  fence  becomes  slgnlHcant. 

But  there  la  still  another  reapect  in 
which  thecuse  prcsentH itself  toourminda 
By  the  tranaactlon  between  them  the 
plaintiff  affirmed,  and  bis  vendor  admit- 
ted,  that  there  bad  been  a  dedication  pre- 
vioua  to  the  conveyance  by  the  latter  tu 
the  former.  Each  ia  eatopped  to  deny 
that  fact  aa  to  the  other.  The  city  Ilmlta 
have  been  extended  over  the  property,  and 
the  city  haa  accepted  the  dedication,  if 
one  exlHted,  and  had  commenced  ro  im- 
prove theatreet,  when  the  plaintiff  forbade 
Ita  doing  BO.  Sach  dedicatlona  are  moat 
usually  supported  on  the  ground  of  estop- 
pel, but  Bometlmea  tbey  reault  from  con? 
tract.  The  difficulty  of  maintaining  a 
dedication  upon  the  latter  ground  results 
from  that  provision  of  the  atatute  of 
(rauda  which  requlrea  conveyances  of  land 
to  be  in  writing.  But  in  Atkinson  v.  Bell, 
18  Tex.  474.  the  court,  in  speaking  of  the 
dedication  in  that  case,  say :  "Nor  was  the 
Methodist  Society  which  worshiped  ut 
this  lilace  incorporated;  but  neither  of 
these  facta,  vis.,  that  the  dedication  was 
by  parol,  and  thatthere  was  no  granteeca- 
pable  oi  taking  the  grant,  have  the  effect 
of  defeating  the  donation."  The  rules  of 
law  in  support  o(  these  positions  will  be 
found  very  fully  and  clearly  expressed  in 
Beatty  v.  Kurts,  2  Pet.  566,  and  In  (Mty  of 
Cincinnati  v.  Lesaees  of  White,  6  Pet.  432. 
As  against  an  estoppel  infavorof  the  city, 
it  may  be  objected  that  it  has  been  put  in 
no  worse  position.  But  to  this  it  may  be 
answered  that,  but  for  the  dedication, 
the  city  may  have  taken  atepa  to  condemn 
the  property  to  the  use  of  the  street,  as  it 
would  have  had  the  dear  right  to  do. 
The  dedication  which  we  think  grew  out 
of  the  transaction  between  the  plaintiff 
and  bis  vendor,  or  which  at  least  was  evi- 
denced by  that  transaction,  was  for  the 
benefit  of  the  public,  whose  representative 
the  city  became  when  Its  limits  were  so 
extended  as  to  inclose  the  property;  and 
it  is  the  rule  in  this  court  that  a  transac* 
tion  between  two  persona,  made  for  the 
benefit  of  a  third,  may  confer  upon  such 
third  person  a  right  which  may  be  en- 
forced through  the  courts.  It  would  seem, 
then,  therefore,  that  when  the  city  accept- 
ed the  dedication  It  became  Invested  with 
the  rights  of  Clark,  the  vendor,  which 
grew  out  of  the  transaction.  It  would 
seem  that  in  snch  a  case,  for  the  protec- 
tion of  the  rights  of  one  who  haa  paid  for 
the  street  as  already  dedicated  or  to  be 
dedicated  to  the  public,  the  city  ought  to 
be  permitted  to  assert  the  dedication.  It 
the  estoppel  exists  In  favor  of  an  individ- 
ual for  the  benefit  of  the  public,  why 
should  not  tberepresentativeof  the  public, 
after  It  has  accepted  the  dedication,  be 
permitted  to  enforce  the  right  for  the  ben- 
efit of  those  for  whom  It  ia  made?  Such, 
in  oar  opinion,  has  been  the  practical  ap- 
plication of  the  law  upon  this  subject  by 


the  courts.  The  decision  in  Ollder  v.  City 
of  Brenham,  67  Tex.  347,  3  S.  W.  Bep.  309, 
does  not  conflict  with  these  views.  Id 
that  case  not  only  had  there  been  no  ac- 
ceptance of  the  allefi^  dedication,  bat 
there  bad  been  an  express  rellnquiahroent 
of  any  claim  upon  it  by  the  city  council. 
Galvestun  v.  Williams,  69  Tex.  449.  6  S.  W. 
Bep.  8G0,  is  also  iu  harmony  witb  our  con- 
clusions in  the  present  chse.  There,  al- 
though the  alleged  dedication  had  been 
made  many  years  before,  the  land  claimed 
as  a  street  had  remained  Incloaed  until  th« 
time  of  the  trial,  and  the  city  had  done  no 
act  Indicating  an  acceptance  on  ita  part. 
We  conclnde  that  there  was  no  error  in 
the  Judgment,  and  It  is  therefore  affirmed. 


Rainwater  Boogheb  Hat  Co.t.Onbal 

et  al. 

(Supreme  Court  cf  Textu.    Nov.  37, 180L) 

Attaohmbnt — Affidavit — Avirmshts  as  to  Ik- 

DBBTBDNBS8— MiSTAEX. 

An  afBdavit  for  attacbment  whioh  aame* 
the  several  debts  upon  which  the  claim  is  found- 
ed, and  the  rate  of  interest,  and  the  time  it  haa 
been  running,  is  not  fatally  defective  because 
a  small  mistake  is  made,  through  a  miscalcula- 
tion of  the  interest,  in  the  amount  alleged  to  be 
due. 

Appeal  from  district  court.  Hunt  coun* 
ty :  E.  W.  Tkbbunb,  Judge. 

Suit  by  the  Rainwater  Boogber  Hat 
Company  against  Oneal  and  Evans  for 
debt.  From  n  judgment  in  defendants' 
favor,  plaintiff  appeals.    Reversed. 

Tewpletnn  A  Evans,  fur  appellant.  B. 
F.  Looaey,  for  appellees. 

Rbnrt.  J.  This  i9  a  salt  for  debt, 
brought  by  the  appellant.  The  plaintlH 
sued  out  an  attachment,  which  was 
quashed.  The  only  question  presented  by 
the  appeal  is  upon  the  judgment  quashing 
the  attachment.  The  affldavitfor  attach- 
ment stated  the  amount  of  the  plaintiS's 
debt  as  follows:  "Eleven  hundred  and 
sixty-one  dollars,  due  In  the  foUowIn.i; 
manner:  Seven  hundred  and  thirty  dol- 
lars and  fifty  cents  due  by  note,  with 
10%  interest  thereon  from  November  1, 
18S9 ;  also,  the  further  aum  of  three  hun- 
dred and  eighty  dollars  and  seventy-five 
cents,  due  by  open  account  February  I, 
1890,  with  Interest  thereon  at  the  rate  of 
10%  per  annum  from  due."  It  appears 
from  the  briefs  of  counsel  filed  In  this 
court  that  the  attacbment  was  quashed 
because  the  statement  of  the  amount  of 
the  debts  In  the  affidavit  Is  inconsistent 
with  the  particular  statements  of  the 
debts.  When  the  interest  is  calcuiateil 
according  to  the  statements  in  the  affida- 
vit, and  the  different  sums  are  added,  it 
appears  that  the  total  amount  is  about 
$8  less  than  $1,1BI,  the  sum  named  in  the 
affidavit.  It  Is  evident  that  the  variance 
resulted  from  a  miscalculation  of  the  in- 
terest. The  affidavit  plainly  says  that 
the  amount  named  results  from  two  del>ts 
of  stated  amounts,  hearing  interest  at  a 
rate  specified  from  dates  named.  We  do 
not  think  that  a  small  mistake  in  stating 
the  amountof  the  debt, clearlyshown  upon 
the  face  of  the  affidavit  to  resoit  alone 
from  a  miscalculation  of  Intereat,  should 
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be  held  latal  to  the  attachment.  Donnel- 
1.V  V.  Elser,  68  Tex.  282.  6  S.  W.  Rep.  663. 
The  JudKraent  is  reveraed,  and  the  cause  U 
remanded. 


Nix  v.  TBXA.B  &  P.  R^.  Co. 

{Supreme  Court  of  Teoeas.    Dec.  8, 1881.) 

Rbougexcb  op  Fbixow-Sbbt ants— Assumption 
or  Risks— Daitoebous  Macbinert. 

1.  Plaintiff  was  employed  by  a  certain  purson 
to  manage  a  stationary  engine  used  in  drilling 
wells  for  a  railroad  oompany.  The  person  who 
employed  plaintiff  had  charge  of  the  drilling  in 
the  capacity  of  foreman,  and  was  authorized  to 
apply  the  steam  and  set  the  machinery  in  motion 
hr  means  of  ropes  oonnected  with  vae  engine. 
He  was  authorued  also  to  employ  and  discbarge 
the  plaintiff,  and  there  was  evidence,  although 
disputed,  that  plaintiff  was  subleot  to  his  orders. 
Plaintiff,  havlDg  been  Injured  by  the  foreman 
negligently  starting  the  machinery,  brought  suit 
•gainst  the-  oompany.  Held,  that  the  foreman 
and  plaintiff  were  not  fellow-servants,  and  an 
Instmction  that  if  plaintiff  was  to  manage  the 
engine,  and  the  foremaiTvas  to  have  charge  of 
the  drill  and  apply  the  steam,  they  were  feUow- 
servants,  was  erroneous  and  misleading,  'without 
a  further  instrnotion  that,  if  the  foreman  had 
aathority  also  to  order  his  movements,  tiiey 
would  not  be  fellow-servants. 

2.  Where,  in  an  action  by  a  servant  for  in- 
juries occasioned  by  the  iron  clamps,  with  which 
the  driving  belt  of  certain  machinery  was  fast- 
ened twether,  the  court  has  instructed  that  if 
the  said  clamps  were  in  common  use,  and  were 
not  known  to  be  dangerous,  the  plaintiff  was  not 
entitled  to  recover,  and  there  was  some  evidence 
to  the  effect  that  they  were  not  like  those  in 
common  use,  but  were  more  dangerous,  the  con- 
verse of  the  proposition  involved  in  the  said  in- 
struction shoula  also  have  been  given,  and  the 
court  should  further  have  instructed  that  defend- 
ant was  bound  only  to  use  ordinary  care  in  fur- 
nishing machinery,  and  that  if  the  clamps  were 
dangerous,  and  plaintiff  knew  it,  or  might  have 
known  it,  he  was  not  entitled  to  recover. 

CommtBiiioners'  decision.  Section  A.  Er- 
ror from  district  court,  Harrison  county; 
A.  J.  Booty,  Judi^e. 

Suit  Iiy  John  A.  Nix  against  the  Texas 
&  Pacific  Railway  Company  to  recover  tor 
personal  Injuries.  There  was  judgment 
for  defendant,  and  plaintiff  brings  error. 
Bevenied. 

W.  H.  Pope  and  Wilson  &  Lane,  for  ap- 
pellants.   T.  H.  Preqdergast,  for  appellee. 

Coi.LiABD,  J.  This  Boit  was  brooght  Id 
the  district  court  of  Harrison  county  by 
John  A.  Nix,  plaintiff  lu  error,  to  recover 
of  defendant  In  error,  the  Texas  &  Pacific 
Railway  Company,  actual  damages  for 
personal  Injuries  alleged  to  have  been 
cansed  under  the  following  clrcnmHtaDces: 
PlaintilT  and  one  Rapp  were  butb  In  the 
employ  of  ttae  defendant,  drilling  a  well  fur 
defendant  at  SierraBIanca.  Rapp  was  as- 
sistant foreman,  and  plaintiff  working 
under  him  as  engineer,  Rapp  being  in 
charge  of  the  work,  and  having  power  to 
employ  and  discbarge  hands  engaged 
about  the  same.  Plaintiff  and  Uapp  were 
the  only  persons  engaged  In  the  work,  and 
Rapp  had  employed  plaintiff  for  defend- 
ant. On  the  24tb  day  of  November,  1888, 
Bapp  ordered  plaintiff.  Into  the  belt-room 
to  oil  op  the  machinery  used  to  operate 
the  drill.  While  plaintiff  was  In  the  belt- 
room  In  obedience  to  this  order,  Rnpp 
oegllKently.  and  without  warning  plain- 


tiff, applied  the  steam  to  the  machinery 
and  set  the  same  In  motion.  This  be  did 
from  the  drill  by  means  of  ropes  and  pul- 
leys connected  with  tbe  engine.  At  the 
time  tbe  machinery  started  plaintiff  was 
at  or  near  the  driving  belt,  which  was 
fastened  together  by  Iron  clamps,  which 
were  improperly  constructed  with  square 
comers  Instead  of  round  corners.  Tbe 
clamps  caught  up  a  hose  used  to  supply 
tbe  engine  and  machinery  with  water,  tbe 
hose  struck  plaintiff,  and  forced  bim 
against  a  pulley,  injuring  his  leg  severely, 
and  crippling  him  for  life.  Plaintiff  worked 
at  the  engine,  and  Rapp  at  tbe  drill, 
where  he  could,  by  means  of  the  ropes, 
apply  the  steam  at  will,  and  regulate  the 
drill.  Plaintiff  also  alleged  that  be  did 
not  know  that  the  iron  flanges  used  to 
fasten  the  belt  were  Improperly  construct- 
ed, and  were  dangerous,  but  that  defend- 
ant did  know  such  fact.  Defendant  an- 
swered by  pleas  of  not  guilty  and  contrib- 
utory negligence  on  the  part  of  plaintiff. 
The  trial  resulted  In  a  verdict  and  judg- 
ment for  defendant. 

The  first  assignment  of  error  is  that  the 
court  erred  in  tbe  charge  to  tbe  jury,  in- 
structing them  as  follows:  "If  the  evi- 
dence shows  that  tbe  plaintiff  and  one 
Rapp  were  In  tbe  service  of  the  defendant, 
and,  while  so  in  tbe  service,  tbe  plaintiff's 
duty  was  to  manage  as  an  engineer  a  cer- 
tain stationary  Hteam-engine  for  tbe  pur- 
pose of  driving  a  drill.  In  order  to  sink  a 
well  for  the  defendant,  and  the  said  Rapp 
was  to  have  charge  of  the  drill  used  for 
tbe  purpose  of  sinking  said  well,  and  by 
means  of  ropes  and  pulleys, connecting  tbe 
drill  with  the  engine,  Rapp's  duty  was  to 
apply  the  steam  force  to  said  drill,  then  said 
Rapp  and  plaintiff  were  fellow-servants, 
and  plaintiff  cnutd  not  recover  for  any  In- 
jury to  him  by  reason  of  any  careless  or 
negligent  act  of  said  Rapp,  even  though 
the  jury  believe  that  said  Rapp  bad  au- 
thority to  employ  and  discharge  from 
service  of  defendant  tbe  plaintiff."  Tbii» 
charge  did  not  apply  to  tbe  facts  as  shown 
by  plaintiff,  and  was  misleading.  Tbere 
was  oome  evidence  tending  to  show,  but 
positively  disputed  by  evidence  for  defend- 
ant, that  Rapp  was  In  charge  of  the  work, 
and  that  plaintiff  was  subject  to  his  or- 
ders, as  well  as  that  Rapp  had  authority 
to  employ  and  discharge  plaintiff.  The 
rule,  as  we  understand  it,  as  now  settled 
by  the  supreme  court  of  tbis  state. is  that, 
while  more  grades  of  rank  of  employes  of 
a  railway  company,  engaged  in  a  com- 
mon employment,  will  not  destroy  the  re- 
lation of  fellow-servant,  yet,  where  one  Is 
authorized  to  employ  and  discharge  serv- 
ants working  under  him,  his  negligence 
would  be  that  of  the  master.  Douglas  v. 
Railway  Co.,  63  Tex.  664.  Tbe  power  of 
such  servant  or  agent  to  employ  and  dis- 
charge servants  engaged  with  him  in  tbe 
same  work  will  not  alone  constitute  him 
the  master,  but  where  he  has  such  power, 
as  foreman  of  the  work  being  done,  over 
servants  working  under  him  and  subject 
to  his  direction,  his  position  is  that  <if  the 
roaster,  and  the  master  would  'be  liable 
for  bis  negligence  causing  Injury  to  such 
servants.  Railway  Co.  v.  Williams,  75 
Tex.  7,  12  S.  W.  Rep.  836.    Tbe  supreme 
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eoart  refnaecl  to  secede  from  this  doc- 
trine In  qnallfyinK  their  approval  of  the 
opinion  of  thecommlBsion  of  appealsln  the 
case  of  Railway  Co.  v.  Smith,  76  Tex.  618, 
619,  13  S.  W.  Rep.  562.  The  cfaari^e  com- 
plained of  In  this  ease  was  misleading. 
The  Jury  may  have  understood  It  to  mean 
that,  If  Rapphad  the  power  to  employ 
and  discharge  Nlz,  still  they  would  be  fel- 
low-servants, notwithstanding  the  latter 
may  have  been  subject  to  the  orders  of  the 
former.  There  was  some  evidence  of  this 
kind  on  plaintiff's  side  which  the  jnry 
may  have  tbougbt  had  no  effect- ouder  the 
charge.  We  do  not  say  that  the  jnry  may 
not  have  fonnd  that  Rapp  was  not  aa- 
thorizod  to  employ  and  discharge,  and 
that  Nix  was  not  working  under  him,  (the 
absence  of  either  one  of  which  facts  would 
leave  them  fellow-servants;)  bat,  the 
court  having  Instructed  the  jury  that 
they  would  be  fellow-servants  if  Rapp 
bad  authority  to  employ  and  dlschurge 
Nix,  it  was  mlBleading  not  to  instruct 
them,  in  the  same  connection,  that  it 
Rapp  hud  such  power,  and  also  the  power 
as  Nix's  superior  to  direct  and  control 
blm  In  bis  work,  they  would  not  be  fellow- 
servants,  but  that  Rapp  would  be  the 
master. 

At  request  of  defendant,  the  conrt 
charged  the  Jury  that,  "If  the  fastening  of 
the  belt  was  the  kind  commonly  used  on 
well-boring  machinery,  then  defendant 
would  be  justified  in  using  It  for  boring 
wells,  and  would  not  be  liable  for  any 
damage  caused  by  its  use,  unless  defend- 
ant had  Information  or  reason  to  believe 
that  Its  use  was  attended  with  danger." 
Plaintiff  says  that  the  conrt  erred  In  re- 
fusing to  give,  In  this  connection,  bis  re- 
quested  charge,  as  follows:  "If  the  fast- 
enings on  the  belt  were  not,  however,  the 
same  as  those  shown  by  defendant  to 
have  been  used  on  such  machinery,  and  it 
the  corners  of  the  iron  plates  on  the  belt 
were  cut  square,  and  if  the  corners  on  the 
fastenings  of  the  machinery  In  common 
nse  for  well-boring  were  rounded,  and  If 
the  square  cornerii  were  more  dangerous 
than  rounded,  and  the  difference  in  said 
fastenings  in  any  manner  contributed  to 
the  cause  of  the  Injury,  then  defendant 
would  not  be  protected  in  nslng  them." 
There  was  evidence  before  the  court  and 
jury  to  which  the  requested  charge  of  the 
defendant  given,  and  to  which  the  request- 
ed charge  of  the  plaintiff  refused,  applied. 
The  court  having  Instructed  the  jury  that 
if  the  iron  clamps  used  to  fasten  the  belt 
used  by  defendant  were  in  common  use, 
and  were  not  known  to  be  dangerous,  the 
defendant  would  not  incur  liability  for  In- 
juries caused  by  them  to  an  employe,  the 
converse  of  the  proposition  should  have 
been  given  when  requested,  there  being 
some  evidence  to  the  effect  that  those 
used  by  defendant  on  this  belt  were  not 
like  those  in  common  nse,  and  were  more 
dangerous,  because  of  their  square,  in- 
stead of  rounded,  corners.  In  giving  both 
the  requested  charges,  the  court  should 
also  have  told  the  jury  that  the  defendant 
•was  only  bound  to  use  ordinary  care  in 
furnishing  machinery  for  the  nse  of  its 
employes,  and  that  if  there  was  more  dan- 
ger in  the  use  of  these  clamps  than  those 


in  common  use,  and  plaintiff  knew  it,  or 
might  have  known  it,  by  the  exercise  of 
such  care  as  a  man  of  ordinary  prndence 
and  care  would  have  used  under  like  cir- 
cumstances, be  could  not  recover  for  inju- 
ries caused  by  them.  If  plaintilT  knew  the 
risk,  if  there  was  any,  in  asing  the  belt,  or 
should  have  known  It  by  such  care,  or  II 
its  defects  were  patent  and  open  to  com- 
mon observation,  be  would  be  beld  to 
have  assumed  the  risk,  with  others  Inci- 
dent to  bis  employment.  Rogers  v.  Bail- 
way  Co.,  76  Tex.  505,  606, 13  S.  W.  Rep.  540. 
and  authorities  cited.  We  conclude  tbe 
judgment  of  the  conrt  below  ought  to  ba 
reversed,  and  the  canse  remanded. 

Rtatton,  C.  J.  Reversed  and  remand- 
ed, as  per  opinion  of  commission  of  ap- 
peals. 


Flanders  v.  Wood  et  al. 
(Supreme  Cmurt  ofVexag.    Feb.  9, 1893.) 

CONTIUOT— COHSIDBBATION— PCBUC  FOLIOT — ^FaB- 

TIES. 

1.  In  a  salt  between  architects  for  an  ao- 
ooantlng,  it  appeared  that  each  had  put  in  plans 
and  speciflcations  for  the  erection  of  a  court- 
house; that  there  was  competitioD  l>etween  the 
plans  oSared ;  that  it  was  unknown  whose  plan 
would  be  acoepted;  that  the  parties  agreed  to  ra- 
tire  from  farther  contest,  and  let  the  plans  alone 
compete;  and  that  whichever  plan  sbould  be 
accepted  all  should  share  equally  in  tbe  rema- 
neration.  Tbe  commissioners  made  their  seleo- 
tion  from  these  and  other  plans,  and  preferred 
tbe  plan  of  defendant,  the  competition  not  being 
in  tbe  least  influenced  by  snob  agreement  Heli, 
that  tbe  agreement  was  not  against  public  policy. 

2.  The  promises  of  the  parties,  being  mutual 
and  simultaiieous,  constituted  a  valuable  oonsid- 
eration  for  the  agreement. 

8.  In  such  case,  it  was  not  a  misjoinder  of 
parties  for  the  other  parties  to  the  agreement  to 
unite  as  plaintl&s  In  the  action  against  defendant. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  conrt,  Dallas  county. 

Action  by  Thomas  J.  Wood  and  Jubo 
Andrewartha  against  J.  E.  Flanders  for 
an  accounting.  Judgmsnt  tor  plaintiffs. 
Defendant  appeals.     AflSrmed. 

Johu  Bookboat,  tor  appellant.  S.  H. 
RusaeJl  and  Tboa.  T.  Hollowajr,  for  appd- 
lees.  » 

CoLLARD,  J.  The  first  assignment 
of  error  is  that  the  court  erred  in  hold- 
ing that  there  was  not  a  misjoinder  of 
parties  plaintiff.  The  question  was 
raised  In  the  court  below  by  exceptions  to 
the  petition.  There  was  no  error.  In  a 
suit  to  enforce  a  contract,  all  persons  in- 
terested therein  are  proper  parties.  It 
would  be  a  singular  proceeding  to  require 
each  of  the  plain  tiffs  to  bring  separate  suits 
against  the  same  defendant,  on  the  same 
promise,  subject  to  the  same  defenses.  This 
suit  was  by  two  partners  to  compel  a 
third  to  account, in  the  same  amount,  to 
each.  We  know  of  no  authority  that  re- 
quires separate  suits  in  such  a  case.  Credit- 
ors holding  separate  claims  against  a 
debtor  cannot  join  as  plaintiffs  in  the  col- 
lection of  their  debts,  (Blum  y. Goldman, 66 
Tex.  622, 1  S.  W.  Rep.  899.)  but  that  rale 
does  not  apply  to  this  case. 

Appellant  contends  that  the  contract 
was  without  consideration,  and  therefore 
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cannot  be  enforced.  In  reply  to  this,  it 
need  only  be  Bald  that  the  promisee  were 
rautaal  and  aimoltaneoaR,  and  bound  all 
thp  parties.  Burh  promiaea  constitute  a 
valuable  couelderatlon.  Blab.  Cent.  $  76; 
Janiea  v.  Fulcrod,  5  Tex.  613. 

It  is  alao  clutmed  by  appellant  that  the 
contract  sued  on  is  void,  because  contrary 
to  public  policy,  in  that  Us  effect  was  to 
defeat  fair  and  open  competitioa  upon  tbe 
plann  and  speclflcations  submitted  by  tbe 
parties  to  the  commissioners'  court  of 
Wlllbarge  county  for  the  bulldiUK  of  a 
coart-hous<>;  and  it  is  also  claimed  that 
the  court  err«>d  in  rendeiinK  judgement  for 
plain tiffa,  as  tbe  evidence  showed  that  tbe 
intention  ot  the  parties  in  making  tbe  con- 
tract was  to  prevent  such  competition. 
There  is  no  doubt  as  to  tbe  law  that,  if 
tbe  contract  wan  made  to  prevent  rivalry 
between  the  parties  in  their  bids  for  fur- 
nishing plans  and  sppciflratlous  tor  the 
court-house,  it  would  be  void,  as  against 
public  policy.  Atchenon  v.Mallon,43N.  Y. 
148;  James  v. Fulcrod,  6  Tex.  513;  Allen  v. 
Stepbanea,  18  Tes.eSS.  The  question,  how- 
ever, in  this  case  la,  did  the  contract  have 
the  effect,  or  waa  it  tbe  intention  thereby, 
tu  Btifle  competition,  as  claimed?  The 
contract  showa  that  eachot  tbe  three  par- 
ties thereto  had  put  in  plans  and  speclflca- 
tions  for  the  court-house,  to  be  accepted 
or  rejected  by  the  county  commissioners' 
cuort;  that  there  was  competition  be- 
tween the  plans  offered ;  that  it  waa  un- 
known whose  plana  would  be  accepted; 
that  they  would  all  retire  from  further 
contest  in  order  to  atteml  to  their  more 
urgent  business,  and  let  tbe  plans  alone 
compete;  and  that,  whichever  of  tbe  plans 
■taould  be  accepted, all  should  share  equal- 
ly in  the  remuneration.  The  bids  or  price 
of  plans  was  not  to  be  changed,  nor  waa 
any  one  to  be  withdrawn.  It  is  contend- 
ed that  the  provision  in  the  agreement 
that  the  parties  should  retire  from  further 
contest  indicates  tbe  ilieKallty  of  the  con- 
tract. It  doea  not  appear  bow  such  an 
agreement  could  affect  tbe  county  whose 
officers  had  at  the  time  the  oBera  of  tbe 
architects  before  them,  which  the  agree- 
ment in  no  wise  interfered  with.  The 
competition  was  between  tbe  plans  them- 
selves. Tbe  agreement  was  not  to  with- 
draw any  of  them,  but  to  leave  them  in 
competition  as  they  were.  The  county 
was  not  to  be  Injured  or  put'at  any  disad- 
vantage. The  architects  aione  were 
atfi-cted.  The  withdrawal  of  their  ad- 
vocacy of  their  respective  plans  Is  all  that 
could  have  been  contemplated,  not  the 
plans  or  any  of  them.  This  was  not  ille- 
gal. Tbe  county  waa  not  to  l>e  deprived 
of  its  selection  or  of  any  right.  The  plana 
were  still  In  competition.  The  result  of 
tbe  free  and  nntrammeled  selection  of  the 
county  was  made  the  basis  of  the  agree- 
ment. Tbe  freedom  of  the  county  in  se- 
lecting waa  not  interfered  with  or  limited. 
The  evidence  abows  that  the  commis- 
sioners made  their  selection  from  the  plans 
of  those  and  other  architects,  who  had 
suliuiltted  other  plans  and  speclflcationa, 
preferring  those  of  defendant  among  them 
all.  There  is  nothing  In  the  evidence  to 
show  that  the  competition  waa  In  the 
least  influenced  by  tbe  agreement.    This 


case  Is  similar  to  that  of  Rrlggs  v.  Tillot- 
Bon,  8  Johns.  804,  where  a  premium  was 
offered  for  the  best  manufacture  of  cloth. 
There  were  several  competitors,  who, 
after  the  cloth  was  made  and  submitted, 
agreed  to  share  the  bounty.  It  was  held 
that  the  agreement  did  not  affect  tbe  com- 
petitlun.  In  another  case  the  principle  is 
contrasted.  The  collection  of  town  taxes 
was  to  be  let  to  tbe  person  making  the 
most  favorable  proposition  to  the  town. 
Two  competitors  agreed  at  the  time  they 
put  In  their  bids  to  divide  the  profits.  It 
waa  held  that  the  contract  was  against 
public  policy,  aa  it  must  have  influenced 
the  bids.  Atcbeson  v.  Mailon,  43N.T.  147. 
This  is  sound  law.  The  distinction  is  well 
made  In  the  two  cases,  and  It  is  at  once 
seen  that  the  case  at  bar  comea  under  the 
former  and  not  the  latter.  James  v.  Ful- 
crod, 5  Tex.  618.  We  find  no  error,  and 
conclude  that  the  Judgment  of  the  lower 
court  should  be  affirmed. 

Per  Curiam.    Judgment  affirmed,  as  per 
opinion  of  commiasion  of  appeals. 


Gannon  et  at.  v.  Nortbwbstbbn  Nat. 
Ba.n'k. 

(Supreme  Court  qf  Texaa.    Feb.  0, 1893.) 

Pbomissobt  Note— Bona  Fids  Pukohasbr— Vbr- 
dob'b  Libn. 
Where  the  vendor  of  real  estate  oove- 
nanta  against  liens,  and  daring  the  pAidency  of 
an  action  subsequently  brought  by  him  to  de- 
teruine  the  right  of  a  person  claimlnpr  a  prior 
lien  transfers  a  note  given  as  part  of  the  pur- 
chase price,  the  purchaser  of  suob  note  before 
maturity  and  for  a  valuable  consideration  is  not 
charged  with  the  notice  of  the  pendency  of  such 
action. 

Commissioners' decision.  Section  B.  Ap- 
peal from  district  court,  Dallas  county. 

tjuitby  the  Northwestern  National  Bank 
against  James  J.  Gannon,  John  nannon, 
and  the  Dallas  Brewing  Company  to  re- 
cover on  a  note,  and  to  foreclose  a  Hen  on 
real  estate  for  which  the  note  was  given. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Atflrroed. 

WattB,  Aldredge  A  Eckford,  for  appel- 
lants.   Robertson  dt  Coke,  for  appellee. 

FiSHBR,  J.  This  suit  was  instituted  by 
appellee  against  James  and  John  J.  Gan- 
non and  tbe  Dallas  Brewing  Company  aa 
defendants.  The  petition  in  substance 
alleifus  that  James  and  John  Gannon,  on 
the  9tb  day  ot  June,  1886,  executed  their 
promissory  note,  payable  to  the  order  of 
Frederick  W.  Wolf,  on  or  before  July  16, 
1889,  for  tbe  aum  of  913,300,  wltb  interest 
at  tbe  rate  of  6  per  cent,  per  annum ;  that 
said  note  waa  glren  in  part  payment  of 
certain  lands  situated  In  Dallas,  with  a 
vendor's  lien  thereon  to  secure  said  note; 
that  the  Dallas  Brewing  Company  la  as- 
serting some  pretended  claim  to  the  laud ; 
that  the  note,  before  maturity,  was  In 
good  faith,  for  a  valuable  consideration, 
purcbused  by  appellee  Irom  W^olf;  prays 
for  Judgment  against  tbe  Gannons  for 
amount  of  the  note  and  interest,  and 
against  all  the  defendants  foreclosing  the 
vendor's  lien.  The  oppellants  answered 
by    general   and    special  demurrers   ^^d 
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general  denial,  and  admitted  the  execn- 
tton  and  delivery  of  the  note,  and  that  it 
was  given  in  consideration  of  certain 
lands  purchased  by  the  Oannons  from 
Wolf,  for  which  he  executed  and  delivered 
to  them  bis  deed  conveying  said  lands ; 
and  further  avers  that  at  the  time  they 
purchased  the  property  Wolf  covenanted 
In  his  deed  to  the  Oannons  that  the  prop- 
erty was  free  from  all  liens  and  incum- 
brances; that  said  covenant  Is  violated 
and  bniken,  in  that  one  P.  J.  Butler  holds 
prior  lien  on  said  property  in  the  sum  of 
S6,08U;  that  the  lien  of  said  Butler  was 
for  material  furnished  one  Wagenhonse, 
the  then  owner  of  said  property,  and  that 
the  said  Butler  had  instituted  suit  In  the 
district  court  of  Dallas  county  against 
said  Wugenhouse  to  foreclose  said  lien, 
and  that  November  23,  1886,  Judgment 
was  rendered  In  favor  of  Butler  for  the 
amount  sued  tor  and  tor  a  foreclosure  of 
the  lien;  that  Wolf  purchased  the  prop- 
erty by  and  through  Wageufaouse;  that 
said  Judgment  is  a  valid  and  subslstliiK 
lieu  and  incumbrance  on  said  property, 
superior  to  the  right  acquired  by  the  de- 
fendants by  the  purchase  of  the  property 
from  Wolf;  that  plaintiff  Is  not  the  owner 
and  holder  of  the  note,  and  It  purchased 
the  note  alter  maturity,  and  that  it  pur- 
chased with  notice  of  such  prior  lien ;  that 
said  property  was  sold  under  order  of  sale 
by  virtue  of  the  Butler  Judgment  on  the 
4th  day  *of  January,  1887,  and  the  same 
was  purchased  by  W.  L.  Griggs;  that  Im- 
mediately thereafter  Wolf  Instituted  suit 
against  Butler,  Wagenhonse,  and  Griggs 
to  vacate  said  t<ale,  and  to  set  aside  said 
Judgment  in  favor  of  Butler  ogainst  said 
Wagenbouse;  that  WoirV  Interest  in  said 
property,  and  his  ownership  of  the  note, 
were  alleged  In  hie  petition  seeking  to  set 
aside  said  sale;  that  Judgment  was  ren* 
dered  In  said  suit  vacating  said  sherllf'B 
sale,  but  holding  the  Judgment  In  favor 
of  Butler  against  Wagenbouse  in  full  force 
and  effect;  that  said  case  Is  on  appeal  In 
the  supreme  court  of  this  state;  that  said 
suit  Involves  the  right  and  title  to  said 
property,  and  the  liens  thereon,  and  thus 
the  pendency  of  the  suit  Is  notice  to  plain- 
tiff and  all  others  dealing  with  said  prop- 
erty or  any  liens  thereon,  and  especially 
the  note  herein  sued  on,  and  that,  If  appel- 
lee became  the  owner  of  the  note  before 
maturity.  It  did  so  during  the  pendency 
of  said  suit.  The  answer  alleges  that 
Wolf  had  no  property  in  the  state  subject 
to  execution,  and  that  the  amount  of  said 
prior  lien  should  be  credited  on  said  note. 
The  answer  contains  other  averments 
that  are  not  necessary  to  set  out.  Judg- 
ment was  rendered  In  appellee's  favor 
against  John  and  James  Gannon  for  the 
sum  of  fl6,724,  and  against  all  the  defend- 
ants foreclosing  the  vendor's  lien  on  the 
land. 

Appellants  present  three  assignments  of 
error  questiouing  the  correctness  of  the 
Judgment  rendered  below.  We  dispose  of 
the  second  and  third  assignments  of  er- 
ror without  dlHcuHSlon,  and  are  content 
with  saying  they  present  no  reversible  er- 
ror. The  flrst  assignment  of  error  reads: 
"The  court  erred  in  rendering  judgment 
against  defendants  tor  the  amount  of  the 


note  sued  on.  and  In  foreclosing  the  Hen 
upon  the  brewing  property,  for  that  the 
record  shows  that  Frederick  W.  Wolf  has 
no  property  within  the  state  of  Texas; 
that  plaintiff  is  chargeable  with  notice  of 
Butler's  Incumbrance  upon  the  brewery 
property  by  reason  of  the  pending  suit 
and  Judgment  in  favor  of  Butler  foreclos- 
ing his  lien,  and  had  actual  notice  of  the 
covenants  in  Wolf's  deed  to  defendants 
James  and  John  Gannon,  and  that  the 
note  sued  on  was  given  as  part  of  the  pur- 
chase money  for  said  brewery  property 
before  plaintiff  purchased  said  note."  Ap- 
pellee meets  this  assignment  with  the 
proposition  that  the  note,  at  the  ttmo  It 
was  purchased, was  negotiable  paper,  and 
was  not  due;  and  that  it  purchased  the 
note  for  value,  without  notice  of  any  prior 
Incumbrance  npoo  the  property;  that 
the  pending  of  the  Butler  suit  did  not 
charge  appellee  with  notice,  for  the  rea- 
son that  negotiable  instruments  are  not 
within  the  rule  of  Us  pendens.  The  evi- 
dence is  certain  upon  the  point  that  appel- 
lee purchased  the  note  before  maturity, 
for  a  valuable  consideration,  wlthont  any 
actual  notice  of  the  existence  of  the  prior 
Incumbrance  of  Butler.  The  only  fact, 
under  the  evidence,  that  appellanta  rely 
upon  as  creating  and  charging  appellee 
with  notice  of  such  prior  Incumbrance  is 
the  pendency  of  the  Butler  solt.  The  note 
Is  negotiable  In  form.  It  is  a  recognised 
rule  of  law  that  negotiable  Instruments 
are  not  within  the  rnle  of  Na  pendens. 
The  peudency  of  the  Butler  suit  did  not 
charge  appellee  with  notice  of  any  defense 
to  the  note.  Board  v.  llallway  Co.,  46 
Tex.  828.  We  find  no  reversible  error  In 
the  record,  and  report  that  the  Jndtsment 
be  affirmed. 

Per  Cdhiam.  Affirmed,  as  per  opinion 
of  commbwlon  of  appeals. 

HBXTBK  «t  «/.  T.  OORT. 

(Supreme  Court  af  Texas.    Feb.  9, 1888.) 

Ituvacnov  —  RBSTRjjinNa  Baui  uinini  Thuit- 
Died — Failure  or  Coitbidbration. 
Plaintiff  la  her  petition  alleged  tlwt  she 
contracted  with  defendant  S.  to  build  her  a 
house,  to  be  worth  9790,  for  which  she  paid  9100, 
and  gave  her  notes  for  WIO,  seenred  by  a  deed 
of  trust:  that  8.  had  transferred  the  notes  to  O., 
who  had  notloe  of  the  conaideratioo.  Bhe  asked 
to  enjoin  a  said  under  the  deed  of  trust,  and 
claimed  damans  for  Injury  to  her  furniture  by 
reason  of  the  construction  of  the  house,  and  of 
its  being  \7orth  only  tiSO.  According  to  plain- 
tiff's testimony,  ber  furniture  was  damaged  tSO, 
and  the  house  was  worth  only  tiSO.  The  balance 
due  on  the  notes  was  about  (690.  a.  testified 
tbat  he  tmrohased  tlie  notes  from  B.,  but  there 
was  some  evidence  that  they  were  only  pledged 
to  him  for  ISIO,  of  which  SIBO  had  been  re- 
paid. Held,  that  a  verdict  for  plaintiff  for  (t 
and  costs  was  unwarranted,  slnoe,  if  O.  owned 
tho  notes,  the  damages  shown  by  plaintiff  being 
only  fS8D,  G.  was  Entitled  to  recover  1340;  and  if 
be  only  held  them  in  pledge,  and  the  balance  due 
him  was  920,  he  was  entitled  to  recover  that 
amount,  since  taking  off  the  damages  of  tSSO 
would  leave  tS40  due  from  plaintiff  on  the  notes. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Dallas  county. 

Suit  by  Mary  Cory  ogalnst  Victor  Hox- 
ter  and  others.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 
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Victor  B.  Bexter,  for  appellants.  Cow- 
Mrt  <ft  Ellison,  tor  appellee. 

HoBBT,  P.  J.  Mary  Cory  bronKbt  this 
salt  by  Injanctloii,  Febroary  27,  1W9, 
a^ainBt  Charles  OoIdstelD,  Joseph  Solo- 
mon, and  Victor  Hexter,  aUe$;lng  In  her 
petition  that  In  Beptember,  1888,  she  en- 
tered Into  a  contract  with  Soluraon,  by 
the  terni6  of  which  he  was  to  conHtract  a 
bonse  tor  her,  of  certain  dimensions,  etc.,. 
and  in  a  workman-like  manner,  and  with 
Kood  material,  to  be  worth  $760,  for 
which  she  paid  him  f  100,  and  executed  13 
promissory  notes  to  him  tor  f50  each; 
that  she  had  paid  some  of  the  notes;  that 
he  had  failed  to  comply  with  bis  con- 
tract, and  she  had  refused  to  pay  the  oth- 
erH.  She  alleged  that  she  bad  executed 
a  deed  of  tmst  on  certain  tarnitnre  to  se- 
cure the  payment  to  Solomon  of  the 
notes:  that  he  had  transferred  them  to 
the  defendant  Guldsteln,  who  had  knowl- 
e«lKe  of  the  consideration  for  which  said 
notes  were  executed,  and  that  be  was 
about  to  convey  said  prot>erty  mentioned 
in  the  deed  of  tmst  to  be  sold ;  that  he 
bad  not  paid  more  than  $200  tor  the  notes. 
She  claimed  damages  for  Injury  to  her  fur- 
niture hy  reasun  of  the  leaky  roof,  and  al- 
leged that  the  house  erected  by  Solomon 
was  not  worth  more  than  $450.  On 
March  6, 1889,  Goldstein  answered,  setting 
up  his  ownership  ol  the  notes  for  value 
without  uotlce,  aaklnK  Judgment  thereon 
for  $50  each,  with  Interest  and  attorney's 
fees,  denying  the  damages,  and  justifying 
the  sale  under  the  mortgage  or  trust- 
deed.  The  cause  was  tried  hy  8  Jury,  and 
a  verdict  i^endered  for  the  plaintiff  tor  one 
dollar  and  conts,  on  which  the  court  en- 
tered lodgment.  Which  is  before  us  on  ap- 
peal. proKetuted  by  defendants. 

The  ground  upon  which  a  reversal  is 
asked  is  that  the  verdict  and  Judgment 
are  not  supported  by  the  proof  made  in 
the  case.  It  was  proved  by  appellee  on 
the  trial  that  Solomon,  whom  appellant 
Goldstein  had  procured  to  build  her  house, 
and  who  was  at  the  time  accompanied  by 
Goldstein,  entered  into  the  contract  with 
her  as  alleged,  to  construct  said  house, 
and  that  she  executed  the  notes,  and 
made  payments  thereon,  as  stated.  Ac- 
cording to  her  testimony,  Goldstein  had 
fall  knowledge  of  the  contract  entered  In- 
to between  Srilomon  and  herself.  Her 
evidence  supported  also  her  allegations  of 
(lainane  to  her  furniture,  caused  by  the 
defective  roof,  to  the  extent  of  $80.  And 
the  house  constructed  by  Solomon  she 
Htated  was  worth  only  $450,  which  was 
$3iN>  less  than  the  contract  price.  There 
is  suiue  conflict  as  to  whether  Goldstein 
was  the  owner  of  the  notes,  or  whether 
they  had  been  deposited  with  him  merely 
as  a  pledge.  This,  however,  is  uulmpor- 
tant.  under  the  view  we  take  of  the  case. 
The  balance  due  on  the  notes,  it  Is  not  dis- 
puted, amounts  to  $618.95.  Guldsteln  tes- 
tified that  he  was  the  owner  of  the  notes, 
having  purchased  them  from  Solomon. 
There  was  evidence,  on  the  contrary,  that 
they  were  deposited  with  him  by  Solo- 
mon, who  obtained  an  advance  of  $210 
on  them,  of  which  sum  he  subsequently 
returned  to  Goldstein  $190.    It  will  be  re- 


membered that  the  verdict  is  for  one  dol- 
lar and  costs  in  favor  of  the  appellee.  In 
no  aspect  of  the  foregoing  facts  can  sacb 
verdict  and  Judgment  thereon  be  suf- 
tained.  If  Goldstein  was  the  absolute 
owner  of  the  notes,  on  which  $618.95  was 
found  to  be  due,  and  appellee  was  dam- 
aged to  the  extent  of  $380,— the  largest 
amount  claimed  by  her,— Goldstein  would 
certainly  be  entitled  tn  the  difference  be- 
tween the  damage  and  the  amount  shfc 
owed  $238.93.  If  they  were  deposited 
as  security  for  the  $310  loaned,  only  $19* 
of  which  had  been  refunded  to  him,  be 
was  entitled  to  the  balance  still  due  him, 
of  $20;  the  evidence  showing  that  a  much 
larger  amount  than  that  was  due  and 
owing  on  the  notes  by  appellee.  It  is  not 
necessary  to  consider  other  questions,  as 
they  will  nut  be  probably  raised  on  a  sec- 
ond trial.  We  think  the  Judgment  should 
be  reversed,  and  the  cause  remanded. 

Peb  Coriam.    Reversed   and  remanded, 
as  per  opinion  of  commission  of  appeals. 


BuROBBR  et  al.  v.  City  Nat.  Bank  or 
Dallas  et  ml. 

(Supreme  Court  of  Teoau.  Feb.  8, 1893.) 
Kbvibw  or  Appbai. — Wbioht  or  Bvidssob. 
In  the  abflenoe  of  a  statement  of  facts  in 
the  record  on  appeal,  the  supreme  coart  cannot 
consider  the  sufficiency  of  the  evidence  to  sup- 
port the  verdict,  or  the  court's  action  in  giving 
or  refnsinK  instructions,  if  it  does  not  appear 
from  the  pleadings  that  there  was  error. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Suit  by  the  City  National  Bank  of  Dal- 
las against  B.  M.  Burgher,  W.  £.  Stevens, 
and  others  on  a  note.  Judgment  tor 
plaintiff,  and  defendants  Burgher  and  Ste- 
vens appeal.    AfBrmed. 

a  right  A  Wrigtt,  for  appellants.  Geo. 
B.  Plowman,  for  appellee. 

Tarlton,  J.  This  suit  was  brought  in 
tbe  district  court  of  Dallas  county,  Janu- 
ary 31, 1889,  by  the  City  National  Bank  of 
Dallas  against  N.  W.  Coil,  H.  C.  Souther- 
land,  J.  W.  Uardison,  H.  L.  Byrn,  and  R. 
F.  Brantley,  as  makers,  and  against  B.  M. 
Burgher  and  W.  B.Stevens, composing  tbe 
firm  of  Burgher  &  Stevens,  and  the  Keat- 
ing Implement  &  Machine  Company,  as  In- 
dorsers,  ot  a  promissory  note  executed 
April  6, 1885,  tor  the  sum  of  $733.  besides 
Interest  and  attorney's  tees.  The  defense 
relied  upon  was  a  failure  of  consideration. 
No  questions  are  presented  with  reference 
to  the  sufficiency  of  the  pleadings,  and, 
for  reasons  hereafter  iippearing,  it  is  un- 
necessary to  enter  into  a  more  detailed 
statement  of  tbelr  character.  The  pur- 
ported  statement  ot  facts  contained  In  the 
record  was  heretofore,  on  motion,  strick- 
en out  by  tbe  supreme  court.  The  assign- 
ments ot  error  refer  to  charges  given  or 
refused,  and  to  tbe  sufficiency  of  the  evi- 
dence to  support  tbe  verdict.  In  the  ab- 
sence of  a  statement  of  facts,  we  are  una- 
ble to  consider  the  sufficiency  ot  the  evi- 
dence, or  to  pass  upon  tbe  accuracy  or 
the  materiality  ot  the  court's  action  In 
giving  or  reffslnx  the  charges  referred  to. 
"White  V.  Parks,  67  Tex.  805, j*>  8.  W.  Hep. 
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245.  It  does  not  appear  from  the  plead- 
ings  tbat  the  actiou  u(  the  court  waa  er- 
roneijuB.  The  jadgment  should  be  ai- 
flrmed. 

Peh  Cuhiam.    AfBrmed,  as  par  opinion 
of  commission  of  appeals. 


Oabton  v.  Wbioht. 

(Supreme  Court  ef  Ttxat.    Feb.  8, 1893.) 

Tkbspabs  to  Try  Title— PLSADrao — ^HusBAsn)  *in> 
WiFK — Wipa's  Sepabatb  Estate. 

1.  In  trespass  to  try  title,  the  original  peti- 
tion asserted  claim  to  the  lanH,  without  stating 
the  title.  The  answer  alleged  the  land  to  be  the 
oommnnity  property  of  plaintiff's  parents; 
that  his  mother  had  died :  and  that  his  father, 
to  pay  commanity  debts,  had  sold  the  laud  to  de- 
fendant. A  supplemental  petition  denied  this, 
and  alleged  that  the  land  was  the  separate  estate 
of  the  mother,  and  denied  that  there  were  any 
community  debts,  and,  in  the  alternative,  that 
if  the  land  was  community  property  the  father 
coald  only  have  sold  one-half  of  it.  Held  that, 
looking  to  all  the  pleadings  of  both  parties,  they 
presented  the  issue  whether  the  land  was  the 
separate  or  community  estate  of  the  mother. 

8.  The  faot  that  a  nusband  causes  land  which 
he  purchases  to  be  conveyed  to  his  wife,  with 
Intent  to  shield  it  from  his  creditors,  will  not 
fAye  the  wife  a  separate  estate  in  the  land,  in 
uie  absence  of  any  recitals  in  the  deed  snlBoient 
to  create  in  her  a  separate  estate. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Trespass  to  try  title  by  Bohny  Gaston 
against  Oeorge  A.  Wright,  Judgment  for 
defendant,  and  plalutltl  appeals.  Re- 
versed. 

Bower,  Kearby  A  McCoy,  for  appellant. 
Word  &  Reevea,  for  appellee. 

Fibber,  J.  This  suit  is  trespass  to  try 
title  by  appellant  against  appellee.  Ap- 
pellee pleaded  not  guilty,  and,  specially, 
that  the  laud  in  controversy  was  the  com- 
'  munlty  property  of  Jim  Coleman  and  his 
wife,  Mary  Coleman.  That  Mary  Coleman 
departed  this  life  January  1, 18S8,  leaving, 
surviving  her,  Jim  Coleman,  her  husband. 
That  Buhny  Gaston,  (appellant.)  Kitty 
Vincent,  and  Mary  Dotrey  were  her  only 
heirs.  This  appellant  Is  the  only  surviv- 
ing child  of  Jim  and  Mary  Coleman.  That 
Kitty  Vincent  and  Mary  Dotrey  are  the 
only  children  of  Rose,  a  daughter  of  Jim 
and  Mary  Coleman.  Rose  died  prior  to 
the  death  nt  her  mother.  That,  at  the 
time  of  the  death  of  Mary  Coleman,  there 
were  a  large  number  of  community  debts 
unpaid,  and  that,  for  the  purpose  of  pay- 
ing off  the  debts,  Jim  Coleman,  the  surviv- 
ing husband,  sold  to  api>ellee  the  lands, 
and  the  proceeds  of  the  sale  were  applied 
to  payment  of  community  debts.  That 
Kittle  Vincent  and  husband  sold  to  him 
the  traot  of  land  in  controversy.  In  rep- 
lication, appellant  filed  a  supplemental 
petition,  wherein  he  pleads  a  general  de- 
nial, and  further  alleges  that  it  is  true  he 
holds  the  title  of  the  land  In  controversy 
as  heir  of  his  mother,  Mary  Coleman,  who 
died  Intestate,  leaving  appellant  as  her 
only  surviving  heir.  That  the  property 
was  the  separate  property  of  his  mother 
at  the  time  of  her  death,  and  long  prior 
thereto.   That  the  appellee,  at  the  time  he 


porchased  the  property,  bad  notice  and 
knowledge  of  the  fact  that  the  land  was 
the  separate  property  of  Mrs.  Coleman; 
and,  further,  that  if  said  property  wae 
the  community  property  of  James  and 
Mary  Coleman,  as  appellees  allege,  the 
same  was  so  purchased  by  appellee  to  the 
extent  only  of  one-half  Interest,  and  that 
the  land  was  not  sold  to  pay  community 
debts.  Appellee  filed  a  supplemental  an- 
swer, which,  for  the  purpose  of  disposing 
of  this  case,  is  unimportant  to  notice. 
The  facts  of  the  case  are  presented  here, 
by  agreement,  under  article  1414  of  the  Re- 
vised Statutes.  The  agreement,  in  sub- 
stance. Is  as  follows:  That  Mary  and 
James  Coleman  were  husband  and  wife. 
That  Mary  Coleman  died  March  25. 1888. 
Appellant  Is  a  child  of  said  marriage,  and 
is  entitled  to  Inherit  one-half  of  his  moth- 
er's estate,  and  the  children  of  a  deceased 
daughter  Inherited  the  other  half.  That 
the  land  in  controversy  was  purchased 
during  the  marriage  of  James  and  Mary 
Coleman,  and  was  paid  for  with  money, 
their  community  property,  and,  at  the 
time  of  the  purchase,  James  Coleman  was 
In  debt,  and  was  hard  pressed  by  his  cred- 
itors, and  he  owned  no  property  at  the 
time  of  the  purchase  escKpt  the  money 
with  which  the  land  was  paid  for.  The 
conveyance  to  the  land  was  taken  In  the 
name  of  Mary  Coleman  for  the  purpose  of 
defrauding  his  creditors.  The  deed  was 
in  the  usual  form,  but  did  not  recite  that 
it  was  purchased  by  the  separate  means 
of  Mary  Coleman.  After  the  death  ol 
Mary  Coleman,  her  husband,  Jim  Cole- 
man, sold  and  conveyed  the  land  to  appel- 
lee, Q.  A.  Wright.  At  the  time  of  the  pur- 
chase by  Wright,  and  before,  he  knew  of 
the  fraudulent  purpose  of  Coleman  in  hav- 
ing theconveyance  made  tohis  wife.  Mary. 
It  Is  not  admitted  that  the  land  was  sold 
by  Coleman  to  Wright  for  the  purpose  of 
paying  community  debts,  because,  as  the 
parties  say  In  the  agreement,  the  evidence 
on  this  point  Is  conflicting;  but  It  is  agreed 
that,  if  the  appellant  have  any  right  to 
recover  any  part  of  the  community  prop- 
erty under  his  pleading^,  a  charge  to  that 
effect  should  have  been  given  by  the  court. 
The  court  below  instructed  the  jury :  -  {1) 
That  plaintiff  can  recover  no  Interest  in 
the  land  In  controversy  under  his  plead- 
ings and  proof,  unless  the  same  was 
proven  to  be  Mary  Coleman's  separato 
property.  (2)  That  the  land  was  pre- 
sumed to  be  the  community  property  of 
Jim  and  Mary  Coleman,  and  that,  in  or- 
der to  overcome  such  presumption,  it  is 
necessary  for  plaintiff  to  prove  tliat,  in 
taking  the  deed  of  conveyance  in  the  name 
of  Mary  Coleman,  it  was  the  Intention  uf 
Jim  Coleman  to  makelt  herseparate  prop- 
erty, and  that  Wright  knew  of  such  inten- 
tion when  he  purchased  the  land  from  Jim 
Coleman.  (8)  That  Wright  bad  no  notice 
or  knowledge  of  such  Intention,  aud  that 
they  must  return  a  verdict  fordefendants. " 
Tbegivlngof  these  Instructions  to'tbe  lury 
is  assigned  as  error. 

The  court  based  its  first  charge  quoted 
upon  the  theory  that  the  plaintiff  alleged 
that  the  property  was  I  he  separate  entate 
of  his  mother,  and  that  he  could  only  re- 
cover upon  the  title  pleaded,  and  for  such 
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reaaoD  he  wan  not  mtttled  to  have  Rub- 
mltted  any  rlgbt  in  the  property  by  virtue 
uf  tbn  conimuolty  Interest  of  bia  mother. 
The  orieinal  petition  Hied  by  plaintlB 
does  not  allege  by  what  rlgbt  or  title  be 
clalniH  the  property.  It  Is  general  Inform. 
Appellee's  anawer  pleads  not  gailty,  and 
also  tbat  the  land  in  controversy  Is  the 
community  property  of  Jim  and  Mary  Cole- 
man, and  further  avers  tbat  appellant  Is 
one  of  the  heirs  oi  Coleman  and  bis  wife, 
Mary, — he  being  their  son,— and,  further, 
tbat  the  property  was  sold  b,v  Jim  Cole- 
man after  the  death  of  his  vrlfe  for  the 
purpose  of  paying  community  debts. 
Appellant,  by  supplemental  petition,  avers 
that  the  property  is  of  the  separate  estate 
of  bis  mother,  Mary  Coleman,  "and,  fur- 
ther, tbat,  if  the  property  was  the  cummu- 
nity  property  of  Jamee  and  Mary  Cole- 
man, as  detendantR  allege, — which  plain- 
tiff wholly  denies, — tbat  the  same  was 
bonght  of  James  Coleman  to  the  extent  of 
onlv  one-half  interest."  The  supplemental 
petition  also  contains  a  general  denial. 
Constrning  the  entire  pleadings,  we  thluk 
tbe  issue  Joined  presents  the  question 
whether  tbe  land  is  the  separate  or  com- 
munity estate  of  Mary  Coleman.  The 
original  petition  asserts  claim  to  the 
land,  without  stating  tbe  title.  The  an- 
swer alleges  the  title  to  be  the  commu- 
nity property  of  tbe  parents  of  appellant. 
Appellant,  by  supplemental  petition,  de- 
nies this,  and  alleges  that  the  property 
was  of  the  separate  estate  of  his  mother, 
and  denies  any  debts  owing  by  the  com- 
munity, and,  in  tbe  alternative,  says  that, 
if  the  land  belongs  to  the  community 
estate,  bis  father  could  only  sell  one-half 
thereof.  We  think  this  is  a  case  in  which 
tbe  pleadings  of  both  parties  can  t>e 
lool(e«1  to  to  ascertain  the  issues  present- 
ed, and  tbat  tbe  tacts  alleged  in  tbe  an- 
swer, in  connection  with  the  averments  of 
tbe  supplemental  petition,  can  be  looked 
to  In  aid  of  tbe  cnnse  of  action  pleaded  by 
the  appellant.  Railway  Co.  v.  AnrlerBon, 
76  Tex.  262, 13  S.  W.  Rep.  IM;  Lyon  v.  Lo- 
gan. 68  Tex.  624,  6  S.  W.  72;  Thomas  v. 
Bonnie,  66  Tex.  6S7,  2  8.  W.  Kep.  724; 
Grimes  ▼.  Hagood,  19  Tex.  249;  Hill  v. 
George,  5  Tex.  89;  Cattle  Co.  v.  Ktate.  08 
Tex. 636.638,48.  W. Rep. 866.  WethlDk  there 
was  error  in  giving  snch  charge,  and  that 
tbe  court  erred  in  failing  to  snbmit  to  the 
Jnry  the  question  of  appellant's  interest  in 
thecommunity  property  of  Mary  Coleman, 
if  any. 

Under  tbe  facts  as  presented  here,  we 
think  tbe  charge  of  the  court  correct  In 
virtnally  construing  the  title  of  the  prop- 
erty as  lodged  in  tbe  community  estate  of 
James  and  Mary  Coleman.  No  evidence 
was  offered  showing  tbat  Coleman  Intend- 
ed, in  having  the  conveyance  made  to  his 
wife,  to  create  a  separate  right  In  her. 
The  deed  that  conveys  the  land  does  not 
by  any  recital  negative  the  presumption 
that  the  property  belongs  to  the  commu- 
nity estate  of  Coleman  and  wife.  Tbe 
fraadnient  purpose  of  Coleman  in  having 
tbe  conveyance  made  to  Us  wife  with  tbe 
intent  to  ehidd  tbe  property  from  clnlms 
of  bis  creditors  -n-ould  not  bav«  tiie  effect 
to  vest  tbe  title  In  her,  *a  her  separate 
right,  unless  the  deed  contained  recitals 
v.I88.«jml7— ^7 


sufficient  to  create  In  ber  a  separate  right 
in  the  property,  or  unless  the  purpose  of 
Coleman  was  clearly  shown  to  create  in  ber 
a  separate  title.  Of  course,  this  undis- 
closed purpose  of  Coleman  would  not  affect 
tbe  right  of  a  pnrcbuser  for  value  from 
him.  who  had  no  notice  of  such  Intention 
to  create  a  separate  right  In  the  wife.  We 
conclude  the  case  should  be  reversed  and 
remanded,  and  so  report. 

Prr  Cubiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Stanfibld  v.  Statb  ex  nl.  McAllibtbb. 

(Supreme  Cowrt  d  Texan,    Feb.  13, 189S. ) 
CoN8TrruTioi7AL  Law — DuLsaATTON  or  Lboibla- 

TITB  PowaRS— L0CAI<  LAWS. 

1.  Act  April  8,  1887,  created  tbe  ofBoe  of 
eonnty  sapenntendent  of  public  iostructioa,  and 
empowered  tlie  ocmmissloQers'  court  o!  any 
oountv,  "when.  In  their  Judgment,  it  may  be  ad- 
visable, "  to  provide  for  the  election  of  snch  effl- 
oer.  Act  April  0,  1869,  empowered  the  commin- 
■ioners'  court  to  abollab  such  oiOce  "when,  in 
their  jadement,  such  court  may  deem  it  advis- 
able, "  ana  directed  that  on  tbe  abolishing  there* 
of  the  county  judge  should  perform  the  duties  of 
suoh  offlce.  Held,  that  the  latter  act  was  con- 
stitutional, since  the  legislature  is  not  forbidden 
to  bestow  on  municipal  organiiations  certain 
powers  of  local  regulation. 

2.  Nor  is  tbe  act  of  ApM  6,  1889,  a  local  or 
special  law,  since  it  relates  to  the  state  at  large. 

Appeal  from  district  court,  Bexar 
county. 

Information  in  the  nature  of  qao  war- 
ranto, by  the  state  of  Texas,  on  the  rela- 
tion of  S.  W.  McAllister,  against  R.  L. 
8tanfleld.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Minor  &  Powell,  for  appellant.  C.  A. 
Culberson.  Atty.  Chin.,  for  the  State. 

Hbnht,  J.  This  was  ao  Information  in 
tbe  nature  of  a  quo  warranto  to  remove 
appellant  from  the  ofHce  of  county  super- 
intendent of  public  instruction  of  Bexar 
county.  It  appears  from  the  petition  that 
the  appellant  bad  been  duly  elected  to  tbe 
office  for  a  term  which  has  not  yet  ex- 
pired, and  tbat  the  only  ground  of  com- 
plaint was  that  the  county  commission- 
ers' court  of  Bexar  county  had  al>ollshed 
tbe  office,  in  pumnance  of  an  act  of  the 
legislature  of  this  state,  approved  April  6, 
188d,  one  section  of  which  reads  as  fol- 
lows: "That  tbe  county  commissioners' 
court  of  any  county  in  this  state  shall 
have  the  power  and  authority,  when,  io 
their  Judgment,  such  court  may  deem  it 
advisable,  to  abolish  the  offlce  of  county 
snperintendent  ol  public  instruction  in 
their  county,  by  an  order  entered  on  the 
minutes  of  their  court  at  a  regular  term 
tiiereof.  Whenever  such  offlcelsaboilshed 
tbe  county  Judge  of  such  county  shall, 
from  tbe  date  of  said  order,  perform  the 
duties  of  such  offlce;  and  the  county  su- 
perintendent shall  Immediately  tarn  over 
to  such  county  Judge  all  the  books,  pa- 
pern,  records,  and  other  school  property 
iu  bis  possession."  It  Is  contended  that 
this  law  is  unconstitutional,  because  tbe 
legislature  cannot  delegate  its  legislative 
functions  to  any  other  body  or  aatbor- 
ity. 
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The  office  of  coanty  Bupeiintendent  of 
public  inRtructlon  wat)  created  ny  Hn  act 
ul  the  legislature  approved  April  2, 1K87, 
reading:  "The  office  ol  county  anperin- 
teudent  of  public  Instruction  Is  hereby 
created,  and  the  county  commissioners' 
court  of  any  connty  In  this  state  may, 
when,  In  their  Judgment,  it  may  be  advis- 
able, provide  (or  the  election  at  each  gen- 
eral election  of  some  person,  •  *  *  who 
shall  hold  his  office  for  the  term  of  two 
years,"  etc.  The  act  provides  that  such 
coanty  superintendent  of  pnbllc  instruc- 
tion shall  perform  all  the  duties  In  regard 
to  the  public  free  schools  of  his  county 
Imposed  by  law  upon  the  connty  Judges 
of  such  counties  as  have  no  county  super- 
intendents of  public  instruction,  and 
that  he  shall  have  and  may  exercise  all 
powers  and  aatbority  vested  bylaw  in 
SDch  coanty  Jodse  In  respect  to  matters 
appertaining  to  the  public  tree  schools; 
and  that  in  addition  thereto  he  shall  take 
the  scholastic  census  of  his  connty.  It 
will  be  seen  that  the  act  for  the  creation 
of  the  office  was  made  to  depend  in  each 
county  upon  the  action  of  Its  county 
commissioners' court-as  to  its  taking  ef- 
fect there;  and  we  are  not  able  to  see  any 
material  distinction,  in  regard  to  their 
constitutionality,  between  the  act  that 
anthorlzed  the  county  commissioners' 
court  to  bring  the  office  into  existence, 
and  the  one  that  authorizes  it  to  abol- 
ish it.  It  has  been  said  by  this  court, 
in  a  general  way,  that  laws  can  only  be 
made  by  the  votes  of  the  representatives 
of  the  people  in  their  legislative  capacity. 
Htate  V.  Bwiober,  17  Tex.  448.  There 
seems  to  be  a  well-recognized  distinction, 
in  respect  to  the  qnestiun  under  consider- 
ation, between  laws  affecting  only  the 
mnnlcipal  Bubdlylslons  of  the  state  and 
such  as  affect  the  state  at  large;  and, 
whatever  differences  of  opinion  there  may 
be  abont  the  application  of  the  rule  to 
the  general  laws  that  affect  alike  the 
whole  state.  It  seems  to  be  well  estab- 
lished that  the  maxim  that  the  legislative 
power  la  not  to  be  delegated  is  not 
trenched  upon  when  the  legislation  mere- 
ly bestows  npon  the  municipal  organiza- 
tions of  the  state  certain  powers  of  local 
regulation.  Oooley,  Const.  Lira.  p.  148; 
Werner  v.  City  of  Galveston,  (Tex.  Sup.) 
7  S.  W.  Bep.'  TM.  Oar  constitution  and 
statutes  each  provide  for  the  adoption  of 
laws  in  particular  localities  according  to 
and  dependent  upon  the  expressed  will  of 
the  people  to  be  affected,  and  such  stat- 
utes have  not  in  every  instance  been  ex- 
pressly directed  by  the  constitution.  It 
would  be  tedious,  and  would  serve  no  nse* 
ful  purpose,  to  undertake  here  to  enumer- 
ate all  Instances  of  such  legislation.  A 
city  containing  1,000  inhabitants  or  over 
may,  by  a  vote  of  Its  council,  accept  or 
reject  the  general  incorporation  law  of 
this  state  for  cities  and  towns.  The  in- 
habitants of  a  town  or  village  may  by 
vote  accept  or  reject  the  incorporation 
act  provided  for  them,  (chapter  11,  tit.  17, 
Rev.  at.,)  and,  having  once  incorporated 
sncb  towns  and  villages,  may  by  their 
own  vote  abolish  the  corporation,  includ- 
ing the  offices.  We  can  see  uo  more  in 
the  two  acts  in  question  than  a  delega- 


tion of  authority  to  the  connty  commis- 
sioners' courts  to  employ  an  agent  when 
his  services  may  be  useful  to  the  pablic, 
and  to  discharge  him  when  they  cease  to 
be  such.  The  office  not  belag  founded  In 
the  constitution, and  its  creation  depend- 
ing originally  upon  the  will  of  the  connty 
commissioners'  conrt,  no  good  reason 
why  it  may  not  be  dispensed  with  in  the 
same  way  is  apparent  to  us.  It  is  not 
the  case  of  depriving  the  lawful  incam- 
bent  of  any  office  that  continnes  to  exist, 
and  conferring  It  npon  another.  When 
the  extended  area  of  this  state  is  consid- 
ered, as  well  as  the  diversity  of  the  pur- 
suits of  Its  inhabitants  and  the  great  dif- 
ferences in  population  and  resources  of  the 
different  counties.  It  would  be  unfortunate 
if  the  legislature  did  not  have  the  power 
to  enable  the  different  counties  to  adopt 
or  decline  some  of  the  agencies  of  Kovero- 
ment  according  to  the  exigencies  of  their 
sitnatliin;  and  such  acts  must  be  very 
clearly  in  contravention  of  tt>e  fundament- 
al law  before  we  shall  feel  ourselves  war- 
ranted in  so  declaring  them.  It  was  the 
legislature,  and  not  the  county  commis- 
sioners'court,  that  made  the  law  giving 
to  the  court  the  power  to  abolish  the 
office.  The  court  abolished  the  office  in 
pursuance  of  a  law  of  the  legislature; 
but  it  cannot  be  said  that,  because  it  ex- 
ercised that  power  under  the  law,  it  made 
the  law  itself.  The  objection  that  the 
county  Judge  was  interested,  and  therefore 
disqualified  to  act,  cannot  be  treated  as 
good.  It  was  not  a  "cane, "  in  the  mean- 
ing of  the  constitution,  and  there  is  noth- 
ing to  indicate  that  bis  vote  was  necessa- 
ry to  the  decision. 

The  acts  in  question  are  both  general 
laws,  in  the  sense  that  each  of  them  re- 
lates to  the  state  at  large,  and  the  one 
last  enacted  is  not  subject  to  the  objec- 
tion urged  against  It,  that  it  is  a  local  or 
special  law.  We  find  no  error  in  the  pro- 
ceedings,  and  the  Judgment  is  affirmed. 


TtiKNBR  V.  Cross  et  aJ. 
(Supreme  Court  of  Textu.  Feb.  6,  issa.) 
Nbouosnt  ECilliko— AonoR  aoaikst  RicErvEBS. 
A  receiver  is  not  a  "proprietor,  owner, 
charterer,  or  hirer, "  within  Bev.  St.  art.  ii89S,  giv- 
ing: a  right  of  action  for  in]nriea  resulting  in 
death  caused  bjrthe  negligence  of  the  proprietor, 
owner,  charterer,  or  hirer  of  a  railroad,  etc.,  or 
by  the  negligence  of  their  servants  or  agents. 

Appeal  from  district  court,  Williamson 
county. 

Action  by  8.  S.  Turner  against  U.  C. 
Cross  and  George  A.  Eddy,  as  receivers, 
for  damages  on  account  of  injuries  result- 
ing in  the  death  of  hereon.  Judgment 
for  defendants,  and  plaiutitt  appeals.  Af- 
firmed. 

J.  W.  Parker,  for  appellant.  Ftaber  dt 
Townee,  for  appellees. 

Statton,  C.  J.  Appellant  brought  this 
action  to  recover  damages  for  an  injury 
received  by  her  son,  which  she  alleges  was 
caused  by  the  nogligencu  of  the  rerelvers, 
and  resulted  in  his  death,  and  It  ia  agreed 
that  the  only  question  to  be  decided  is: 
Aa  the  law  (article  2ii99,  Rev.  Civil  St.) 
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Btuoil  un  the  22d  day  of  December,  1889,  la 
the  receiver  ot  a  railrnad  liable  ae  such 
for  injury  negligently  Inflicted  upon  and 
resulting  In  the  death  ol  an  employe, 
when  the  injury  is  auHtained  while  the 
railroad  is  being  operated  by  the  receiver? 
In  other  words,  is  the  receiver  ol  a  rail- 
road operating  the  road,  within  the  enu- 
meration of  the  statute,  either  as  proprie- 
tor, owner, charterer,  or  hirer?  The  court 
bvlow  held  not,  and  therefore  sustained  a 
deuiurrer  to  a  petitions  the  sutflciency  ot 
which  la  not  otherwise  questioned.  It 
muRt  be  conceded  that  the  action  cannot 
be  BiiBtained  unless  it  is  given  by  the  stat- 
ute, and,  as  it  is  not  claimed  that  the  re- 
ceivers are  liable  personalijr,  the  only  stat- 
ute which  has  applicatlou  to  the  case  is 
the  following:  "An  action  for  actual 
damages  on  account  of  injuries  causing 
the  death  of  any  person  may  be  brought 
In  the  following  cases:  (1)  When  the 
death  of  any  person  Is  caused  by  the  neg- 
ligence or  carelessness  o(  the  proprietor, 
owner,  charterer,  or  hirer  of  any  railroad, 
steam-boat,  stage-coach,  or  other  vehicle 
for  the  conveyance  of  goods  or  passen- 
gers, or  by  the  unfitness,  neglig<>nce,  or 
carelessness  ol  their  servants  or  agents." 
Bev.  St.  art.  2890.  The  action  is  not  against 
the  railway  irompany  whoseproperty  was 
In  the  hands  of  the  receivers,  and  no  inquiry 
arises  whether  in  a  case  brought  against 
the  company  the  receivers,  under  any  cir- 
cumstances, might  be  deemed  Its  servants 
or  agents.  To  maintain  the  action  it  is 
necessary  to  hold  that  a  receiver  operat- 
ing a  railway  under  the  appointment  and 
control  ot  a  court  Is,  within  the  uieaning 
of  the  statute,  "the  proprietor,  owner, 
charterer,  or  hirer  of  any  railroad."  By 
"hirer  "we  understand  to  be  meant  one 
who  by  contract  acquires  the  right  to  use 
a  thing  belonging  to  another,  and  by 
"charterer"  we  understand  to  be  meant 
one  who  by  contract  acquires  the  right  to 
use  a  vessel  belonging  to  another;  and, 
as  the  statute  embraces  subjects  to  which 
these  terms  may  be  applied,  we  are  of 
opinion  that  they  were  used  In  tlieir  or- 
dinary sense,  and  we  do  not  understand 
apiiellant  to  contend  for  any  other  mean- 
ing fur  them.  But  It  is  contended  that 
the  receivers  were,  within  the  meaning  of 
the  statute,  "proprietors"  or  "owners," 
while  appellees  coutend  that  these  words 
cannot  be  applied  to  any  person  not  hold- 
ing property  In  his  own  right,  although 
conceding  that  proprietorship  or  owner- 
ship, within  the  meaning  ot  the  statute, 
may  exist  without  absolute  title.  It  is 
Insisted  by  appellees  that  the  statute  in 
qaestiou  is  ic  derogation  ot  the  common 
law,  and  must  therefore  be  construed 
strictly:  but  the  rule  here  invoked  has 
been  abolished  by  statute,  which  proi'idea 
that  "the  rule  ol  the  common  law  that 
statutes  In  derogation  thereof  shall  be 
strictly  construed  shall  have  no  applica- 
tion to  the  Revised  Statutes,  but  the  said 
statutes  shall  constitute  the  law  of  this 
state  respecting  the  subjects  to  which 
they,  relate,  and  the  provisions  thereof 
shall  be  liberally  couHtrued,  with  a  view 
to  eflect  their  objects  and  to  promote 
instlce."  Bev.  St.  Gen.  Prov.  g  3.  The 
statute  In  reference  to  the  construction  ot 


statutes  contains  the  following :  "The 
ordinary  B<gniflcation  shall  be  applied  to 
words,  except  words  ot  art,  or  words  con- 
nected with  a  particular  trade  or  subject- 
matter,  when  they  shall  have  the  signifi- 
cation attached  to  them  by  experts  in 
such  art  or  trade,  or  with  reference  to 
such  subject-matter."  "lu  all  Interpreta- 
tions the  court  sholl  look  diligently  for 
the  intention  of  the  legislature,  keeping  in 
view  at  all  times  the  old  law,  the  evil,  and 
the  remedy."  Rev.  St.  art.  8188.  These  are 
but  statutory  declarations  ot  rules  of  con- 
struction which  had  long  been  recognized 
by  courts,  and  the  statute  bat  emphasises 
their  importance. 

It  is  the  duty  ot  a  court  to  give  to  lan- 
guage used  in  a  statute  the  meaning  with 
which  it  was  used  by  the  legislature  It 
this  can  bo  ascertained :  and  to  do  this, 
it  the  words  used  be  not  such  as  have  a 
peculiar  meaning  when  applied  to  a  given 
art  or  trade  with  reference  to  which  they 
are  used  in  the  statute,  the  only  safe  rule 
Is  to  apply  to  them  their  ordinary  mean- 
ing, for  the  legislature  must  be  presumed 
to  have  used  them  in  that  sense  in  which 
they  are  ordinarily  understood;  and  if,  so 
applying  them,  the  legislation  in  which 
they  are  found  seems  to  he  harsh,  or  not 
to  embrace  and  give  mmedies  for  acts  for 
which  remedies  ought  to  be  given,  the 
courts,  tor  such  reasons,  are  not  author- 
ised to  place  on  them  a  forced  construc- 
'tlon  for  the  purpose  ot  mitigating  a  seem- 
ing hardship,  imposed  by  a  statute,  or 
conferring  a  right  which  the  legislature 
bad  not  thought  proper  to  give.  It  is  the 
duty  of  a  court  to  administer  the  law  as  It 
is  written,  and  not  to  make  the  law ;  and 
however  harsh  a  statute  may  seem  to  be, 
or  whatever  may  seem  to  be  Its  omission, 
courts  cannot,  on  such  considerations, 
by  construction  sustain  its  operation,  or 
make  it  apply  to  cases  to  which  It  does 
not  apply,  without  asRuming  functions 
that  pertain  solely  to  the  legislative  de- 
partment of  the  government.  It  may  be 
difficult  to  perceive  a  good  reason  why  au 
action  should  not  exist,  for  an  Injury  re- 
sulting in  death,  caused  by  the  negligence 
of  a  receiver  or  bis  servants  while  operat- 
ing a  railway  under  order  ol  court,  as  for 
an  injury  to  a  passenger  not  resulting  In 
death,  and  subject  to  the  same  restric- 
tions as  to  the  manner  and  fund  from 
which  a  Judgment  recovered  should  be 
satisfied;  but  this  furnishes  no  reason 
why  the  right,  ot  action  should  exist  in 
the  one  case  and  not  In  the  other,  where 
in  the  one  the  right  does  not  exist  unless 
given  by  statute,  while  in  the  other  the 
light  of  action  exists  without  a  statute 
conferring  it."  If  a  receiver,  within  the 
meaning  ot  the  statute,  is  either  a  pro- 
prietor" or  "owner,"  then  the  ruling  on 
the  demurrer  was  wrong.  It  be  Is  not, 
it  was  right.  A  receiver  is  an  officer 
ot  the  court  that  appoints  him,  when 
tbe  law  takes  possession  ot  the  property 
to  which  the  recelvei-shlp  relates,  and  in 
cases  ol  receiverships  of  railway  property 
under  the  orders  of  the  court  appointing 
them,  receivers  often  operate  railroads, 
and  asKunie  the  duties,  burdens,  and  lia- 
bilities ordinarily  Imposed  by  law  upon 
common  carriers,  in  addition  to  tbe  ordi- 
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nary  dottes  attaebins  to  the  position; 
but  at  all  times  tliey  are  only  the  aKencies 
of  tbe  court,  subject  to  Its  orders,  and 
having  no  personal  Interest  In  the  proiT- 
erty  In  their  hands  resulting  from  the 
existence  of  the  receivership,  though  re- 
sponsible offlcially  tor  the  proper  man- 
agement and  cnatody  of  property  confid- 
ed to  their  care,  and,  as  other  persona, 
personally  responsible  for  their  o-wn  un- 
lawful acta  working  Injury  to  others,  but 
not  so  responsible  for  the  negligence  or 
unlawful  acts  of  servants  they  may  be 
compelled  to  employ  In  the  business  con- 
fided by  the  court  to  their  management 
and  control.  \^'ben  lawfully  appointed, 
they  are  not  the  representatives  of  the 
company  or  persons  when  property  may 
be  placed  In  their  possession  and  under 
their  management,  though  they,  in  some 
cases,  may  be  subjected  to  liability  tor 
charges  arising  under  the  permission  of 
the  courts  appointing  them,  or  from  the 
negligence  of  themselves  and  their  em- 
ployes. 

Examples  of  such  charges  upon  railway 
companies'  property  In  the  bands  of  re- 
ceivers are  of  almost  daily  occurrence  In 
these  cases  in  which  the  receipts  of  rail- 
way business,  which  are  tbe  property  of 
a  railway  company  in  the  bands  of  a  re- 
ceiver, are  appropriated  to  the  liquida- 
tion of  claims  arising  from  breach  of  duty 
as  common  carriers;  but  can  such  rela- 
tions as  they  bear  to  property  placed  In 
their  custody  and  management  justify  a 
holding  that  they  are  either  the  "  proprie- 
tors" or  "owners"  of  a  railroad,  within 
the  meaning  of  tbe  statute?  One  who 
has  the  legal  right  or  exclusive  title  to 
anything  is  said  to  be  a  "proprietor." 
Webst.  '  In  many  instances,  if  not  usual- 
ly, the  word  is  the  synonym  of  the  word 
"owner."  Abb.;  Bonv.;  Webst.  The 
"owner"  is  said  tot>e"he  who  has  domin- 
ion of  a  thing,  real  or  personal,  corporeal 
or  Incorporeal,  which  he  has  the  right  to 
enjoy  and  to  do  with  as  he  pleases,  even 
to  spoil  or  destroy  it,  so  fur  as  tbe  law 
permits,  unless  he  be  prevented  by  some 
agreement  or  covenant  which  restrains 
his  right."  Bouv.  "One  who  owns;  a 
rightful  proprietor;  one  who  has  the  legal 
or  rightful  title,  whether  be  la  the  pos- 
sessor or  not."  Webst.  Both  words 
convey  theidea  of  property  In  the  thing  in 
right  of  the  person  who  is  said  to  be  the 
proprietor  or  owner,  and  exclude  that  of 
a  mere  possessor  In  the  right  of  another, 
although  the  possession  may  be  coupled 
with  the  duty  or  obligation  to  take  care 
of,  or  even  to  use,  the  thing  in  that  other's 
right.  Both  words  are  doubtless  often 
used  to  express  right  to  property  In  a 
thing  less  than  absolute  or  exclusive  right, 
but  when  this  occurs  it  will  ordinarily 
appear  from  tbe  context,  and  in  all  such 
cases  tbe  person  holds  for  himself  and  In 
his  own  right;  and,  as  stated  In  brief  of 
counsel:  "The  right  of  such  a  person  to 
the  possession  and  control  springs,  not 
from  an  act  to  which  the  concurrence  or 
consent  of  tbe  owner  Is  not  required,  as  in 
the  appointment  of  a  receiver,  but  from 
the  direct  act  of  the  owner  or  proprietor, 
who  thereby  clothes  the  person  placed  In 
the  possession  and  control  with  the  right 


to  operate  the  same  for  bis  own  benefit. 
This  may  be  illustrated  by  reference  to 
rases,  in  Pierce  v.  Baiiroad  Co.,  61  N.  H. 
691,  it  appeared  that  the  Concord  &  Ports- 
mouth Baiiroad  was  operated  by  tbe 
Concord  Railroad  under  a  lease  for  89 
years,  and  a  question  arose  whether  it 
was  liable  for  property  destroyed  by  lira 
from  one  of  its  locomotives,  under  a  stat* 
nte  which  provided  that  "tbe  proprietors 
ofevery  railroad  shall  be  liable  for  all  dam- 
ages which  shall  accrue  to  any  person  or 
property  by  fire  or  steam  from  any  loco- 
motive or  other  engine  of  such  road;* 
and.  In  view  of  a  statute  In  force  in  that 
state  which  declared  that  the  term  "pro- 
prietors of  a  railroad"  should '"inclnde 
the  corporation  to  which  any  railroad 
was  originally  granted,  or  Into  whose 
hands  it  has  subsequently  passed,  the  as- 
signees or  trustees  to  whom  any  railroad 
has  been  mortgaged  for  the  security  of  a 
debt,  and  any  company  or  person  to 
whom  it  may  have  been  convoyel,"  It 
was  held  that  within  the  meaning  of  tbe 
law  tbe  defendant  was  a  proprietor,  and, 
as  such,  liable.  In  Hall  v.  Brown.  54  N. 
H.  497,  an  action  was  bronght  to  recover 
damages  resulting  from  the  obstruction 
of  a  highway  by  a  locomotive  under  a 
statute  which  provided  that  "no  such 
proprietors  shall  obstruct  by  their  engine, 
cars,  or  train  any  highway  more  than  ten 
minutes  at.  any  one  time,  under  penalty 
of  twenty  dollars  for  each  offense  to  the 
party  delayed  thereby.*  The  defendant 
was  not  the  absolute  owner  of  the  rail* 
road,  but  at  the  time  of  tbe  accident  tbe 
railway  was  occupied  and  used  by  the  de- 
fendant for  bis  own  l>eneflt,  and  It  was 
held  that  he  was  a  proprietor,  within  tbe 
meaning  of  tbe  statnte.  Many  cases  are 
cited  under  the  word  "owner,"  illustrat- 
ing tbe  use  and  meaning  of  that  word  un- 
der a  great  variety  of  facts,  which  show 
that  absolute  and  exclusive  right  is  not 
always  necessary  to  ownership;  and,  on 
the  other  hand,  that  possession,  when 
held  in  a  fiduciary  character,  does  not 
constitute  ownersliip,  unless  the  relation 
nnder  which  the  posseuslon  exists  be 
created  by  the  act  of  one  who  held  domin- 
ion, such  as,  in  tbe  ordinary  acceptatlua 
of  the  words,  Is  deemed  proprietorship  or 
ownership,  and  it  is  not  ()elleved  that  any 
adjudicated  case  can  be  found  in  which  it 
has  been  held  that  a  person  not  having  a 
personal  Intereat  In  or  right  to  property 
was  its  proprietor  or  owner.  Abb.  Diet. 
In  the  construction  of  the  statute  under 
consideration  It  is  proper,  in  order  to  ar> 
rive  at  the  intention  of  the  legislature,  to 
consider  the  association  In  which  the 
words  "proprietor"  and  "owner"  are 
found ;  for  It  ought  to  be  presumed  that 
in  enacting  the  statute,  having,  as  It  does, 
relation  to  tbe  use  of  enumerated  kinds 
of  property  by  persons  sustaining  giv- 
en relations  to  It,  tbe  legislature  was 
prompted  by  tbe  same  reason  to  give  ac- 
tions against  the  persons  or  corporations 
to  whom  the  act  applies;  that  it  was  the 
intention  to  give  such  actions  against 
those  who  stood  in  similar  relations  to 
property  and  its  use,  though  the  relations 
may  not  be  of  tbe  same  degree,  rather 
than  to  give  such  rights  of  action  against 
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persona  wboM  ralatioas  to  properties  enn- 
oierated  and  tbeir  uses  wer«  wholly  dia- 
similar.    The   Importance  nnd  propriety 
of  doing  this  ia  empbasiMd  when  we  talte 
into  consideration  tlie  tact  that  right  of 
action  tor  Injarlea  reaalting  in  death  is 
given  against  the  persons  enumerated  in 
the    statate    under  consideration,   even 
where  the  iDjnrlea  resntt  from  tba'anflt- 
nefis,  negligence,  or  careleaaneas  nt   their 
servantfi  or  atsents;"  while  nntier  the  sec- 
ond   paragraph  ot  the   act   the   persons 
against  whom  right  ot  action  Is  given  are 
not  made  liable  for  the  avts  or  omissions 
ot  tbeir  servants  or  agents.    The  words 
"hirer"  and  "charterer"  apply  to  persons 
wl}o.  In  tbeir  own  rigbtn,  are  entitled  to 
poBMess,  nse,  and  have  the  benefits  result- 
ing from  the  use  ol  tb*  thing  hired  or  char- 
tered, and  tbose  rights  must  be  acquired 
by  rontrnct  with  persons  having  such  do- 
minion over  the  thing  hired  or  chartered 
afi  enables  them  to  confer  on  tbe  hirer  or 
charterer  the  right  to  use  tlie  thing  hired 
or  chartered,  dnd  to  have  the  benefits  re- 
sulting therefrom.   Tbe  ordinary  meaning 
of  the  words  "hirer,"  "charterer."  "own- 
er,"  Hiid  "proprietor, "as  well  as  that  at- 
tached to  them  bylndiclal  decisions,  being 
snch  that   no   person  can  hold  either  of 
these  relations  to  property  unless  he  has  a 
personal  Interest  in  or  right  to  it,  would 
It  not  be  contrary  to  all  recognized  rules 
ot  construction  to  bold  that,  when  they 
are  found  thus  associated,  it  was  not  tbe 
intention  of  tbe  legislature  to  give  to  them 
the  meaning  ordinarily  attached  to  them, 
where  there  Is  nothing  in  tbe  stntate  tend- 
ing to  show  that  either  of  the  worda  was 
nsed  in  some  other  sense?  Looking  to  the 
character  ot  the  property,  named  in  the 
statute,  it  it  was  the  intention  ot  the  legis- 
lature— as  seems  manifest  by  the  language 
used — to  give  right  of  action  against  all 
persons  and  corporations  sustaining  to 
tbe  property  the  relations  which  the  words 
indicate  in  cases  ot  injuries  resulting  In 
death  caused  by  tbe  negligence  or  the  un- 
fitness, negligence,  or  carelessness  of  their 
servants  and  agents,  then  there  was  ne- 
cessity to  name  all  tbe  persons  against 
whom  right  ot  action  was  intended  to  he 
g^iven.  so  that  any  grade  ot  ownership 
conferring     personal     right     should     be 
l>roagbt  within  tbe  operation  of  the  stat- 
nte.  and  it  waa  doutttless  fur  the  purpose 
of  deciding  all  misconception  as  to  the  in- 
tent   of   the    legislature    that   "hirers," 
"charterers,"   "owners,"    and     "proprie- 
tors" were  named.    The  manifest  purpose 
of  tbe  statute  was  tu  give  right  ot  action 
for   Injuries  sach  as  are  complained  of  in 
thlM  case  against  those  in  possession  in 
tbeir  own  rights  ot  the  classes  of  property 
named  in  tbe  statute,  when  operated  by 
tbemselves  or  by  servants  or  agents  ot 
tbeir  own  selection,  tor    whose   acts   or 
omissions  they  ought  to  be  responsible ; 
and  the  language  of  a  statute  ought  to  be 
snch  as  to  imperatively  require  it  before  a 
court  would  be  authorised  to  hold  that 
snch  owners   were  Intended  to  be  made 
liable,  directly  or  indirectly,  for  an  Injury 
occurring  in  the  use  of    their    property 
while  nnder  the  management  and  control 
of  an  officer  of  a  court  having  power  to 
do  with  it  as  the  court  may  direct,  and  to 


select  bis  own  aervanta,  without  recard 
to  the  wish  of  the  owner.  In  eases  in 
which  railways  are  operated  by  receivers 
appointed  by  coarta  it  ia  held  that  tbe  re- 
ceirer  becomes  a  common  carrier,  aobject 
oflaciaiiy  to  tbe  liabilitiea  attaching  to 
that  business,  as  well  as  to  the  liabilities 
ot  a  master  to  the  eerrant;  and  that, 
from  the  public  nature  of  tbe  basineaa, 
earnings  ot  the  property,  while  in  bis 
hands,  may  t>e  applied  to  discharge  obli- 
gations ariaing  in  the  coarse  of  the  bad- 
ness: and  it  is  true  that  in  this  way  tbe 
owner  of  such  property  is  made,  through 
the  appropriation  of  earnings  ot  its  prop- 
erty, to  pay  debts  incnrred  through  the 
negligence  ol  a  receiver  or  hia  servants. 
But  those  cases  stand  on  exceptional 
ground,  and  are  Justified  only  by  pubik 
considerations,  not  now  necessary  to  con- 
sider. Such  actions  as  that  before  us, 
however,  stand  on  the  statute  which  gives 
the  right  of  action ;  and,  while  It  cannot 
be  denied  that  the  legislature  might  give 
auch  right  of  action  against  receivers,  and 
require  Judgment  thereon  rendered  against 
them  to  be  satisfied  onto!  such  funds  as 
may  oe  used  to  discharge  obligations 
against  them  in  other  classes  ot  cases,  or 
even  out  ot  tbe  eorpaa  of  the  property,  so 
far  as  only  the  owner's  rights  might  be 
affected  thereby,  yet,  unless  this  be  done, 
no  court  would  be  Justified  In  holding,  un- 
der an  act  which  in  term;  only  gives  such 
an  action  against  the  proprietor  or  own- 
er, hirer,  or  charterer,  that  it  was  the  in- 
tention of  the  legislature  to  subject  even 
the  earnings  of  a  railway,  which,  as 
against  all  persons  not  having  a  right 
thereto  conferred  by  contract,  are  as  much 
the  property  of  the  owner  of  the  railway 
as  is  the  road  itself,  to  the  satisfaction  ot 
a  claim  based  on  the  negligence  nt  a  re- 
ceiver or  his  servants.  It  la  ordinarily 
true  that  in  the  construction  ot  a  statute 
effect  should  be  given  to  every  word  found 
in  it,  and  it  is  contended  that  under  this 
rule  a  meaning  so  essentially  different 
must  be  given  to  the  words  "owner"  and 
"proprietor"  as  to  make  the  one  or  the 
other  mean  a  person  who  has  sach  right 
to  possession  and  control  as  a  receiver 
bns;  but  this  dees  not  follow,  and  thernle 
is  satisfied  if  the  words  be  given  a  similar 
meaning,  tbe  difference  being  in  the  degree 
of  right  to  the  thing  to  which  ownership 
or  proprietorship  relates;  and  we  are  not 
called  upon  in  this  case  to  determine 
which  of  these  words  Indicates  absolute 
dominion,  and  which  some  lesser  rights. 
Tbe  words  "agents"  and  "servants," 
found  in  the  statute  nnder  consideration, 
in  a  general  sense  both  apply  to  persons 
in  tbe  service  ol  another,  nut  in  a  legal 
sense  an  agent  is  one  who  stands  in  the 
place  ot  his  principal,— his  represen  tative,— 
while  aiservant  is  one  In  tbe  waster's  em- 
ployment, but  not  clothed  with  any  repre- 
sentative character. 

The  rule  ot  construction  which  requires 
effect  to  l>e  given  to  all  the  words  of  a 
statute  never  requires  a  meaning  to  t>e 
given  to  any  word  other  than  that  it  ordi- 
narily beqrs,  unless  this  Is  required  by  the 
context,  and  cases  arise  where  it  becomes 
proper  to  hold  that  words  are  tautologic- 
aL    We  need  not  go  beyond  the  statute 
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ander  consideration  to  find  an  Instance  of 
this.  This  atatnte  gives  an  action  "  where 
tbe  death  of  a  person  Is  caused  by  the  neg- 
ligence or  carelessness  of  tbe  proprietor," 
etc.,  or  where  death  I9  caneed  by  the  "neg- 
ligence or  carelessness  of  their  servants  ur 
agents;"  and  tberecan  be  no  donbt  that 
the  words  ** negligence **  and  " carelessn vss,  ** 
as  here  nsed,  mean  Identically  the  same 
thing,  tor  negligence  Is  but  the  omission 
ot  care,  and  the  same  Is  carelessness.  It 
must  be  borne  In  mind  that  actions  for  in- 
juries resultlngln  deatbran  be  maintained 
only  against  snrb  corporatiouH  and  per- 
sons as  tbe  statute  gives  such  actions 
ugalnst,  and  only  in  favor  of  sncb  persons 
as  the  statutes  name,  and  the  conrtn  have 
no  more  power  to  extend  its  operation  by 
construction  not  authorised  by  the  words 
of  the  statute.  It,  perchance,  an  adminis- 
trator of  tbe  estate  of  a  deceased  person, 
or  the  guRrdlan  of  the  estate  of  a  minor  or 
lunatic,  should  be  required  to  operate  for 
a  time  some  of  the  vehlclps  fortransporta- 
tlon  ot  goods  and  passengers  which  might 
belong  to  such  an  estate,  would  It  be 
claimed  that  the  estaterepresented  by  him 
would  be  liable  for  an  Injury  resulting  In 
death,  caused  by  the  negligence  of  such 
an  administrator  or  bis  servants,  or  ot 
such  a  guardian  or  hlsservants?  To  hold 
that  one  having  possession  ot  and  right  to 
control  property,  as  hnsun  administrator, 
guardian,  or  receiver,  is  either  the  owner  or 
proprietor  of  the  property,  would  do  vio- 
lence to  the'ordinary  understanding  of  the 
meaning  of  the  words,  as  well  as  to  the 
meaning  attached  to  them,  in  a  statute 
like  that  under  consideration,  by  all  Judl* 
ciui  decisions. 

It  Is  claimed,  however,  that  contrary 
rulings  have  been  made,  and  we  will  briefly 
refer  tu  the  comcs  reiiednpon.  In  Mnrphy 
V.  Holbrok,  20  Ohio  »t.  187,  an  action 
washrongbt  by  an  administrator  sKalnst 
receivers  to  recover  damages  for  an  Injury 
resultlngln  thedeath  of  his  Intestate,  which 
It  was  alleged  occurred  through  the  negll- 
g^nreofthe  agents  of  the  receivers,  and 
they  were  held  offlcially  liable.  The  action 
was  brought,  however,  under  a  statute  of 
the  state  of  Ohio,  which  gave  right  ot  ac- 
tion In  such  cases  against  any  person  or 
corporation  tbrongb  whose  wrongful  act, 
neglect,  or  fault  death  resulted,  it  tbein- 
Jnry  would  have  given  cause  of  action  to 
deceased  had  he  lived.  Of  the  correctness 
of  the  decision  under  the  statute  on  which 
It  was  based  we  think  there  can  be 
doubt.  In  so  for  as  the  question  there  de- 
cided can  have  any  application  to  the 
question  involved  In  this,  for  the  receivers 
were  persons  who,  under  the  act,  might 
be  made  offlcially  to  pay  damages,  for 
their  liability  was  not  made  to  depend  up- 
on their  relation  to  property.  Tnder  such 
a  statute  as  that,  they  were  liat^,  as  re- 
ceivers are  liable,  for  injories  not  resulting 
In  death  when  caused  by  negligence  In  tbe 
business  confided  to  their  care.  Little  v. 
Dusenberry,  46  N.  J.  Law,  614,  was  an  ac- 
tion brought  against  a  receiver  ot  a  rail- 
way company's  property  for  an  Injury  re- 
sulting In  death,  based  on  a  statute  which 
provided  that  "in  every  such  case  the  per- 
son who,  or  the  corporation  which,  would 
have  been  liable  it  death  had  not  ensued, 


aball  be  liable  to  an  action  for  damages," 
etc.  This,  It  will  be  seen,  is  substantially 
the  same  as  the  Ohio  statute,  and  It  was 
held  that  under  It  a  receiver  waa  liable 
officially  to  such  an  action,  and  there  can 
be  no  doubt' ot  the  correctness  ot  the  de- 
cision, even  in  the  absence  ot  another  stat- 
ute, quoted  In  the  opinion,  which  provid 
ed,  when  the  property  ot  a  railroad  com- 

gany  was  placed  In  the  hands  of  a  receiver 
y  order  of  the  chancellor,  that  "all  ex- 
penses Incident  to  the  operation  ot  said 
railroad  shall  be  a  first  Hen  on  tlie  re- 
ceipts. "  The  case  of  Lamphear  t.  Back- 
Ingham.  83  Conn.  288,  was  an  action 
brought  against  tru<<teee  in  possession  ot 
a  railroad,  and  operating  it  for  the  t>enefit 
of  mortgage  bondholders,  to  recover 
damages  for  an  injury  resulting  In  death. 
The  statute  then  In  force  in  that  state  pro- 
vided that,  in  case  thellfe  of  any  passenger 
on  a  railroad,  who  was  In  tbe  exercise  ot 
reasonable  care,  should  be  lost  by  the  neg- 
ligence ot  theranroad,thecpmpauy  should 
be  liable  to  pay  damages,  not  exceeding 
f  5.000;  and  It  was  contended  that  by  the 
express  terms  ot  the  statute  the  right  of 
action  was  limited  to  injuries  received  at 
tbe  hands  of  railroad  companies,  hut,  on 
account  of  another  statute,  thecourt  said: 
"The  original  eighth  section  of  tbe  act  of 
18R8  authorised  the  action  against  the  rail- 
road company  only;  but  we  are  of  opin- 
ion that  the  act  of  1S58,  which  authorized 
and  regnlated  the  surrender  of  the  road 
and  franchises  to  trustees  for  the  benefit  of 
creditors,  subjected  the  property  In  the 
hands  of  such  trustees  to  liability,  and 
them  to  suit  under  this  statute.*  The  in- 
ference la  that,  but  for  tbe  statute  referred 
to,  the  court  would  have  held  the  trustees 
not  liable.  The  case  ot  Lyman  v.  Railroad 
Co.,  69  Vt.  167,  10  Atl.  Rep.  846,  was  one  in 
which  an  action  for  an  injury  resulting  to 
death  was  brought  against  a  railroad 
company  that  was  acting  as  receiver  of 
two  other  railways,  which  it  was  operat- 
ing In  connection  with  a  railroad  It  bad 
leased,  and  the  injury  occurred  on  the 
leased  road.  In  the  opinion  the  court 
said:  "If  the  court  of  chancery  consented 
that  Its  receiver  might  step  outside  his 
proper  functions  as  receiver  ot  the  Ver- 
mont &  Canada  and  Vermont  Central  Rail- 
roads, and  engage  as  a  lessee  in  business 
foreign  to  the  administration  of  tbe  prop- 
erty In  the  hands  ot  the  court,  he  stands, 
as  to  such  business,  and  as  to  all  persons 
employed  by  him  or  having  business  rela- 
tions with  him  in  the  conduct  of  such  for- 
eign business,  not  as  a  receiver,  in  tbe 
sense  that  he  is  then  an  officer  of  the 
court,  but  as  a  party  sir/  Juri8,  acting  as 
his  own  principal,  and  upon  his  own  re- 
sponsibility. The  order  ot  the  conrt.  If 
any,  sanctioning  his  engagement  in  aocb 
business,  is  available  to  biro  In  the  settle- 
ment of  his  accounts  as  receiver  of  the 
roads  in  the  hands  of  the  court,  but  not 
as  the  gauge  of  bis  responsibility  to  third 
persons  dealing  with  him."  The  court, 
however,  does  suy  tliat  he  would  have 
been  liable  had  he  been  In  fact  a  receiver, 
and  not  a  lessee;  and  we  see  oo  reason  to 
doubt  the  correctness  of  this  conclusion 
under  the  Vermont  statnte,  which  gives 
the  right  to  action  for  tl^e'rlghJlfal  act. 
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Defcleet,  or  defaalt  of  any  person,  either 
natnral  or  artificial."  Erwln  v.  Daven- 
port, 9  Helsk.  46,  waa  also  an  action 
aRainat  a  receiver  to  recover  damagee  (or 
an  injury  reaaltinK  in  death,  and  it  waa 
held  that  the  receiver,  under  the  aver- 
mcnta  of  the  petition,  would  be  peraonally 
liable  for  bis  own  misleasance;  bnt  the 
caae  can  have  no  bearing  on  the  qoeatlon 
involTed  in  this.  We  do  not  find  that  any 
other  atnte  In  the  Union  has  a  statute  la 
all  reapectH  the  same  as  that  In  force  in 
tblaatata,  and  have  been  nnable  to  find 
any  cnae  in  which  the  question  Involved 
in  this  is  considered;  but.  after  holding 
the  case  under  advlRement  (or  some  time, 
in  view  of  the  importance  u(  the  question 
Involved,  as  well  as  Its  novelty,  and  after 
giving  to  It  full  consideration,  we  are  con- 
strained to  hold  that  the  ruling  of  the 
court  below  was  correct.  Some  judgmenta 
have  been  attlrmed  by  this  court  that 
were  rendered  against  receivers  offlciany 
(or  damages  forininrles resulting  in  death ; 
but  in  these  canes  the  question  Involved  in 
thlH  was  neither  suggested  norcunsldered, 
anfl  thev  cannot  be  considered  as  adjudl- 
catiiins  of  the  question.  If  it  be  desirable 
to  make  the  property  of  a  railway  com- 
pany liable  In  actions  of  this  character 
on  acronnt  of  tite  negligence  of  a  receivi-r 
(n  whose  hands  it  may  be,  or  on  account 
of  tiie  negligence  of  hiH servants  or  agents, 
the  legislature  will  duubtlesH  so  amend 
tite  law  as  to  give  such  liability.  The 
law  is  peculiar,  in  that  It  restricts  liabili- 
ty tor  the  negligence  of  agents  and  serv- 
ants to  persona  and  corporations  engaged 
in  given  lines  of  business,  no  more  danger- 
ous In  many  of  its  branches  than  are 
many  others  in  which  the  liability  is  made 
to  de|>end  on  the  wrongful  act,  unskillful- 
nexn.  or  negligenre  of  the  person  or  cor- 
poration to  be  affected.  Whether  surh 
dWrimlnationo  are  conducive  to  the  pnl>- 
lic  welfare  Is  a  matter  for  consideration  of 
the  legislature.  The  Judgment  will  be 
alilnned. 


First  Nat.  Bank  op  Rockwall  t.  Stb- 

PHK.SSON. 

(Sutprtme  Court  oj  Texas.  Vea.  8. 1891.) 
Pleaoiks — Variakcb. 
Where  a  petltlMi  in  an  action  on  a  note  al- 
leges "that  on  or  abont  the  11th  day  of  October, 
ItWii.  defeodant  made,  executed,  aud  delivered 
bis  certain  nromisaory  note  In  writing, "  etc,  and 
the  note  offered  in  evidence  is  dated  October  13, 
1888,  there  is  no  material  variance. 

Commissioners'  decision.  Section  B.  Ap- 
peal from  district  court,  Bockwall  coun- 
ty ;  Anbon  Kainky,  Judge. 

Artion  by  the  First  National  Bank  of 
Rockwall,  Tex.,  against  R.  H.  Stephenson. 
Judgment  for  defendant.  Plaintiff  ap- 
peals.   Reversed. 

Hrdwn,  Hall  A  Freeman  and  Wade  A 
Stroud,  for  appellant.  Matbewa  A  Nejr- 
laad,  for  appellee. 

Oarrbtt,  p.  J.  Thia  was  an  action  on 
delit.  An  attachment  was  sned  out  and 
levied  on  property,  but  the  only  question 
before  this  rourt  is  whether  or  not  there 
was  a  material  variance  between  the  note 
declared  on  In  the  allegation  In  the  peti- 


tion: "That  on  or  about  the  11th  day  of 
October,  1888,  the  defendant  made,  execnt- 
ed,  and  delivered  his  certain  promissory 
note  in  writing,"  etc.;  and  the  note 
offered  in  evidence  by  the  plaintiff,  dated 
October  12, 1888.  In  every  other  respect 
the  note  was  correctly  described.  On  ob- 
]ect!on  by  the  defendant  on  the  ground  of 
variance  the  note  was  excluded  by  the 
court.  Plaintiff  also  offered  to  prove  by 
the  defendant,  R.  H.  Stephenson,  for  tha 
purpose  of  Identifying  the  note,  that  he 
executed  and  delivered  to  plaintiff  only 
two  notes.— one  dated  December  3, 1888, 
and  the  other  dated  October  12,  1888,  both 
for  fSOOeach.  The  snit  was  brough t  upon 
two  notes  of  the  above  description  and  an 
account.  This  evidence  was  also  exclud- 
ed. Plaintiff  took  bills  of  exception  to 
the  action  of  the  court,  and  has  assigned 
it  as  error.  There  was  no  material  vari- 
ance between  the  note  described  in  the  pe- 
tition and  the  one  offered  in  evidence. 
The  allegati<rn  is  "that  on  or  about  the 
11th  day  of  October,  1888,  the  defendant 
made,  executed,  and  delivered,"  etc.,  and 
not  that  the  note  was  dated  on  that  day. 
A  note  Is  produced,  dated  October  12, 
1888,  which  In  every  other  respect  is  ac- 
curately described.  A  variance  l>etweea 
the  allegation  and  proof  which  ought  not 
to  have  misled  the  adverse  party  to  his 
prejudice  is  not  material.  It  must  be 
such  as  to  mislead  or  surprise  the  oppo- 
site party.  A  rule  is  adopted  in  McClel- 
land V.  Smith,  8  Tex.  218,  which  should 
apply  to  this  case:  "That,  If  the  misde- 
scription will  tend  to  mislead  and  surprise 
the  adverse  party,  it  should  l>e  noticed 
by  the  court ;  If  not,  it  may  be  disregard- 
ed." May  V.  Pollard.  28  Tex.  en;  Smith 
T.  Shinn,  58  Tex.  8;  Wiebusch  v.  Taylor, 
64  Tex  66;  Lasater  v.  Van  Hook,  77 
Tex.  656, 14  S.  W.  Rep.  270;  2  Greenl.  Ev.  S 
12;  Chitty,  Bills,  668.  We  report  the  case 
for  reversal. 

Stayton.C.J.     Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Gulf,  C.  St  S.  F.  Rt.Co.  t.  Botch  eb  et  ux. 
(Supreme  Cowrt  of  Ttacat.    Feb.  9, 1893.) 

TKIAIi— ARaUMBNT  OF  COUNSSLf— CAKBISUS  OT 

Fassbnoxbs. 

1.  Where,  In  an  action  againat  a  railroad 
oompany  for  personal  injuries  to  plaintiff's 
wife,  defendant  procares,  nithout  opposition,  an 
order  of  the  court  to  have  the  wife's  person  ex- 
amined by  physicians,  and  the  physicians,  with- 
out objection,  testify  at  the  trial  as  to  the  exam- 
ination, it  it  error  for  coansel  tor  plaintiff,  la 
his  argament  to  the  Jury,  to  exoite  their  prejn- 
dioe  by  referring  to  the  examination  as  an  out- 
rage, etc. ;  and  where  the  court  fails  to  check 
such  argument  on  defendant's  objection,  and 
there  appears  a  probability  that  the  jury  were 
influenced  thereby,  the  ei-ror  is  ground  for  re- 
versal. 

2.  Bnch  a  line  of  argument  is  not  warranted 
by  the  fact  that  defendant's  counsel,  in  his  ar* 
gument,  referred  to  the  examination  of  the 
wife's  person,  and  the  testimony  of  the  physi- 
cians, and  to  the  lack  of  evidence  for  plaintiff 
showing  injury. 

8.  A  carrier  of  passengers,  though  not  bound 
to  have  its  depot  platform  absolutely  safe,  is 
bound  to  use  more  than  ordinary  care  and  pre- 
caution in  making  It  reasonably  s^tsu 
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OimmlfialonerB*  decMon.  Section  A. 
Apppal  frnm  dlatrict  court,  Dallas  coanty. 

Action  byJoiin  Butcher  and  wife  against 
the  Galf,  Colorado  ft  Santa  Fe  Railway 
Company  for  personal  injaries  anstalned 
by  t be  wife.  J  odgment  for  plalntifla.  De- 
fendant appeals.    Reversed. 

The  other  facta  fully  appear  in  the  fol- 
lowing  statement  by  Mabb,  J.: 

John  Butcher  and  wife  filed  this  suit, 
Reptember  16. 18H4,  In  the  district  court  of 
Dallas  county,  to  recover  damoicea  In  the 
sum  of  f  2,6UO  for  Injorles  received  by  the 
wife  at  Cleburne. Tex., In cbangingr  cars  for 
the  train  to  DallaH,  through  falling  from 
the  platform  at  niKht.    A  trial  was  had 

upon  his  petition  upon  the day  of 

December,  1886,  and,  after  a  new  trial 
granted,  plaintiffs  Med  an  amended  orig- 
inal petition  on  the  3d  day  of  January, 
1887,  claiming  damages  in  the  amount  of 
f  10,200.  July  12, 1889.  Judgment  wau  ren- 
dered for  the  plaintiffs  for  $4,000  actual 
damages.  Motion  for  new  trial  was  made 
and  overruled,  and  defendant  has  In  due 
form  prosecuted  Its  appeal. 

The  chief  gronndn  of  negligence,  as 
Charged  in  the  petition,  are  the  neglect 
and  failure  of  appellant  to  have  the  plat- 
form of  its  depot  properly  lighted,  and  in 
not  providing  a  watchman  to  assist  its 
passengers  or  show  the  approaches  to  the 
train,  etc.  In  consequence  uf  these  omis- 
sions. It  is  alleged  that  the  plain  tin's  wife, 
who  was  one  of  defendant's  pasHeugers, 
stepped  off  the  platform  during  the  dark- 
ness of  the  night,  and  fell  violently  to  the 
ground,  and  was  therebyseriously  Injured, 
ut  without  any  fault  upon  her  part,  etc. 
Plaintiff  and  bis  wife  were  residunts  of 
Dallas,  and  were  returning  from  a  visit 
to  their  former  home  In  England,  May  20, 
1884.  They  came  from  Galveston  to  Cle- 
burne bythe  defendant's  railway,  arriving 
at  Cleburne  about  4  o'clock  in  the  morn- 
ing, on  account  of  an  accident  which  had 
delayed  theregularpassenger  train.  They 
got  out  of  the  car,  along  with  other  per- 
sons who  had  come  from  England  with 
them,  upon  the  platform  on  the  right  side. 
Instead  of  going  to  the  depot,  which  was 
on  the  left.  After  the  train  on  which  they 
had  arrived  had  left,  the  train  for  Dallas 
"pulled  up"  In  the  sume  place,  along-side 
of  the  platform.  Plaintiff's  testimony 
tended  to  show  that  some  one  cried,  "All 
aboard,"  and  he  told  his  wife  to  go  and 
get  on  the  train,  while  be  followed  with 
the  hand-baggage;  that  the  cars  In  pull- 
ing up  did  not  come  up  along-side  of  the 
platform,  but  the  end  of  the  baggage-car 
was  opposite  the  end  of  the  platform; 
that  there  were  no  lights  upon  the  plat- 
form, and  Louisa  Butcher,  walking  back 
to  enter  the  train,  supposing  the  platform 
was  along-side  the  cars,  fell  off  the  eud, 
and  sustained  injuries.  The  testimony 
offered  by  the  defendant  tended  strongly 
to  disprove  negligence  upon  its  part,  and 
to  show  the  want  of  due  care  upon  the 
part  of  plaintiff's  wife. 

Prom  the  stand-point  of  the  appellant, 
the  following  Is  a  fair  summary  of  the  evi- 
dence: As  to  the  Injuries  to  plaintiff's 
wife:  Day  and  Mrs.  Haywood  say  that 
they  were  slight.  Dr.  Leake,  who  saw  her 
at  the  depot,  says  they  were  slight.    Her 


knee  was  bmlsed  and  eat  slightly,  and  she 
claimed  that  ber  back  and  head  were  In- 
jured. Dr.  Ijeake  saw  no  sign  of  Injary  to 
the  back.  She  claimed  to  bavA  antfered 
greatly  from  pain  in  the  head  since  the  ac- 
cident. On  a  former  trial  of  the  eaae  she 
denied  erer  having  had  neuralgia  or  head- 
ache before  she  was  hurt,  and  a  statement 
from  her  evidence  at  that  time  to  that 
effect  was  read  on  this.  Dr.  W.  H.  Sutton, 
her  family  physician, called  to  see  ber,  and 
thought  the  injuries  were  slight.  He  said 
be  had  treated  her  frequently  for  neural- 
gia,— before  this  injury  and  afterwards. 
That  he  prescribed  some  light  dressing  tor 
the  knee,  and  did  not  remember  ever  bar- 
ing been  called  on  atterwanls  by  ber  with 
respect  to  the  Injury  to  her  knee.  He 
treated  her  for  dysentery  not  long  after 
the  injury.  The  original  petition  upon 
which  the  case  was  tried  in  December,  1886, 
was  read,  wherein  no  damage  wasdalmed 
for  permanent  injury.  Plaintiff's  wife  tes- 
tified on  the  trial  that  her  knee  was  per- 
manently stiff,  and  that  It  pained  her  fre- 
quently. On  the  Uth  of  March,  18K7.  de- 
fendant filed  a  motion  to  have  the  plain- 
tiff's wife  examined  by  surgeons.  The  mo- 
tion was  granted,  and  Drs.  Eagon,  Sut- 
ton, and  McLaurin  were  appointed.  The 
three  surgeons  made  an  ezaminatloii  of 
her  Jointly,  and  eachteetiSed  that  heconid 
discover  no  permanent  injury.  There  was 
nothing  to  indicate  any  permanent  injury 
of  the  joint.  John  Shea  lived  on  the  ad- 
joining lot  to  plalutltl  for  two  yeara ;  sa  w 
her  constantly;  was  frequently  In  the 
bouse,  and  never  saw  Mra.  Butcher  limp, 
and  never  heard  her  complain.  Gyrus  Cox 
and  his  son  John  lived  within  60f^tot 
Butcher;  knew  her  well  and  saw  her  often: 
saw  her  walking  about  in  the  yard,  at- 
tending to  the  affairs  of  the  house;  and 
saw  her  picking  up  wood  In  the  yard, 
and  never  saw  her  limping.  James  Day, 
who  was  frequently  with  th<i  family,  never 
saw  her  limp.  Mra.  Haywood  testified  to 
the  same  thing  Hubstantially.  Plaintiff 
introduced  a  witness,  (John  Morrison,) 
who  claimed  to  have  seen  plaintiff's  wife 
limp.  None  of  the  physicians  ever  saw 
her  limping.  There  was  other  evidence 
adduced  by  the  appellee  which  tended  to 
show  that  the  Injuries  were  serious,  and 
might  become  permanent. 

A  mong  other  assignments  of  error  qoes- 
tloning  the  sufficiency  of  the  evidence  to 
support  the  verdict,  and  claiming  that 
the  same  is  contrary  to  the  law  and  the 
evidence, and  that  theamount  of  damages 
allowed  by  the  Jury  is  out  of  all  propor- 
tion to  the  Injuries  inflicted,  the  appellant 
presents  the  following  assignment,  vis.: 
That  "  the  court  erred  in  refusing  to  grant 
defendant's  motion  for  a  new  trial,  based 
on  the  ground  that  the  verdict  of  the  Jury 
was  excessive,  and  was  the  result  of  pas- 
sion and  prejudice,  partially  (if  not 
wholly)  created  and  excited  by  tne  lan- 
guage of  the  counsel  for  plaintiff  in  tlie 
closing  argument  to  the  Jury,  which  was 
excepted  to  by  defendant,  and  permitted 
by  the  court;  the  said  counsel  having 
been  permitted  by  the  court  to  denounce 
the  conduct  of  the  defendant  In  having 
procured  from  the  court  an  order  tor  the 
examination    of    the    perj|oo    of  LiOuisa 
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Bntcber  by  a  committee  of  phyalclanii  as 
an  ootraKe. "  etc 

One  uf  the  sharpest  contests  in  the  caw 
was  about  the  extent  of  the  injury  to  the 
wile. — whether  sIlKlit,  or  serious  and  per- 
manent. The  character  of  the  ruling  of 
the  court  and  the  langnage  of  connsel  for 
the  i*lalntltf,  of  which  complaint  is  here 
made,  appears  from  the  bill  of  exceptions 
reserved  by  tlie  appellant,  rli. :  "Be  it 
remembered  that  on  the  trial  of  the 
above-entitled  canse,  in  the  course  of  tb6 
rluelne  arKument  for  the  plaintiff  made 
by  one  of  his  connsel,  he  denounced  the 
coDdnct  of  the  defendant  in  havlnic  pro- 
cured an  order  from  the  district  court  for 
the  examination  uf  Louisa  Butcher  by  a 
committee  of  physicians,  the  said  order 
b«inK  of  record  in  the  cause,  and  de- 
noanced  the  same  as  an  outrage  upon  the 
law  and  upon  her  feellnflrs.  In  the  course 
uf  bis  remarks  be  said,  among  other 
thlDKH.  that  Judge  Coolej,  a  great  and 
eminent  defender  of  the  constitutional 
riKbts  of  the  people  as  against  power, 
bad  once  said  that.  If  a  court  should  or- 
der a  committee  of  doctors  to  go  into  a 
man's  house  to  examine  his  person,  be 
ought  to  "shy  them  out  of  the  window," 
and  teacb  them  tbat  men  in  this  country 
still  have  some  rights  which  railroad  cor- 
porations were  bound  to  respect.  He 
further  said:  "This  order  for  the  exami- 
nation of  ber  person  was  an  Intrusion  up- 
on ber  privacy  and  modesty,  and  should 
never  bave  been  permitted  or  been  availed 
of  "  The  court  not  having  taken  nny  no- 
tice nl  this  language,  the  delendant's 
counsel  called  the  attention  of  the  court 
thereto,  and  announced  that  he  would 
take  a  bill  of  exceptions  to  the  same,  be- 
cause It  was  an  Improper  criticism  of  an 
interlocutory  order  of  the  court  previous- 
ly made  In  tbe  cause,  and  was  outside  of 
the  isMuee  presented  to  the  Jury,  and  there- 
fore Improper  as  calculated  to  excite  their 
paiiBions  and  prejudices.  Counsel  then 
stated  tbat  be  was  replying  to  remarks 
of  tbe  counsel  who  had  argued  the  ease 
tor  tbe  defendant.  The  court  said  that  It 
had  not  paid  particular  attention,  as  he 
bad  been  engaged  in  writing  the  charge, 
but  remembered  tbat  defendant's  counsel 
bad  said  something  upon  the  subject.  To 
this  counsel  replied  that  wbat  be  had  said 
waa  substantially  this,  to  the  Jury: 
Tbat  he  bad  not  beard  the  other  counsel 
for  plalntifi  fully  in  the  opening  argument 
while  be  was  speaking  upon  tbat  particu- 
lar question,  as  be  was  called  off  to  speak 
to  some  one,  and  only  beard  a  part  of 
what  was  said;  that  be  understood  said 
connsel  to  discuss  the  examination  in  tbe 
same  light  as  bis  associate,  and  that  be 
bad  beard  bim  say  that  the  examination 
of  Mrs.  Butcher  was  immodest  and  an 
ontrage,  and  tbat  she  ought  not  to  have 
been  called  upon  to  expose  ber  person  at 
thf  demand  of  the  defendant  or  anybody 
else.  Connsel  fur  defendant  further  said 
that  tbe  law  permitting  examinations 
was  a  reasonable  one,  for  the  protection 
of  litigants,  and  was  Intrusted  to  tbe 
Hound  discretion  of  tbe  court,  and  tbe 
right  could  not  be  exercised  without  an 
<jrder  properly  obtained.  He  then  further 
proceeded  to  say  tbat  It  was  not  right  to 


denounce  proceedings  done  under  tbe  sanc- 
tion of  the  court  and  tbe  law  as  out- 
rageous, because  calculated  to  bring  the 
law  and  tbe  proceedings  of  the  court  Into 
contempt,  and  that.  If  the  public  mind 
should  be  excited  to  the  point  of  believing 
tbat  outrages  were  being  perpetrated  In 
tbe  courts  and  by  the  courts,  but  one  of 
two  reenltsmnst  follow,— tbe  courts  must 
be  abolished  or  their  incumbents  changed, 
or  mob  law  would  prevail.  The  court 
made  no  further  remark,  and  plaintiffs' 
counsel  proceeded  to  discnss  the  point 
again,  saying,  among  other  things  not  re- 
membered with  sntflclent  accuracy  to 
quote,  that  this  railroad  company  had 
procured  an  order  to  enter  tbe  house  of 
Mr.  Butcher,  and  examine  the  person  ol 
his  wife;  that  It  was  an  humble  home  of 
a  poor  man,  hut  it  was  the  home  of  tbe 
wife  of  bis  love,  and  the  railroad  com- 

fiany  should  not  have  entered  there,  and 
t  ought  qot  to  have  been  allowed  to  en- 
ter then^,  and  Invade  bis  privacy,  and  lay 
its  hands  upou  the  person  of  this  wife  and 
mother.  To  each  and  all  of  this  language 
addressed  to  the  Jury,  and  the  action  of 
the  court  in  ref  nsing  to  check  tbe  same, 
and  to  charge  the  Jury  not  to  regard  tbe 
same  In  any  particular  as  relevant  to  the 
case,  because  the  said  language  addressed 
to  tbe  Jury,  under  tbe  apparent  sanction 
of  the  court,  was  calculated  to  excite  their 
indignation  and  prejudice  against  the  de- 
fendant on  account  of  an  act  done  in 
strict  accordance  with  law,  and  under  an 
order  of  the  court  itself,  and  to  take  their 
minds  away  from  tbe  consideration  of  the 
question  which  alone  was  submitted  to 
them, — tbat  Is,  whether  or  not  the  defend- 
ant was  negligent  in  the  premises,  and 
whether  or  nut  the  plaintiff  was  Injured 
by  reason  thereof,  and  the  extent  of  ber 
injuries,— thedefendantexcepted.  Tbe  tri- 
al Judge,  In  approving  the  bill,  makes 
the  following  explanation:  "My  recollec- 
tion, while  not  distinct  as  to  wbat  was 
said,  is  that  defendant's  counsel  in  bis 
speech  referred  to  tbe  injury  sustained  by 
tbe  plaintiff  as  being  predicated  upon  an 
assumed  Injnry,  and  that  questionable 
swearing  bad  been  indulged  in  to  sus- 
tain tbe  theory  of  permanent  injury  to 
tbe  plaintiff,  and  tbat,  taking  the  view 
tbat  the  alleged  injury  was  simulated 
on  the  part  of  the  plaintiff,  the  rail- 
way company  bad  the  right  (and  they 
exercised  it)  of  having  the  plaintiff  ex- 
amined, under  an  order  of  the  court,  to 
ascertain  the  extent  of  her  Injuries,  and 
tbe  remarks  complained  of  were  In  answer 
to  this  position.  R.  B.  Burrb,  District 
Judge.    March  8th,  1889." 

Leake,  Sbepard  A  Miller  and  J.  W. 
T'errj',  for  appellant.  Crnwford  dt  Cruw- 
fbrd,  for  appellees. 

Marr,  J.,  [after  statln/r  tbeftets.)  We 
think  that  the  language  and  conduct  of 
counsel  for  tbe  plaintiffs  In  his  closing 
address  to  tbe  Jury,  as  disclosed  by  tbe 
bill  of  exceptions  as  noted  In  tbe  preced- 
ing statement  oT  the  case,  was  highly  im- 
proper, and  well  calculated  to  divert  the 
minds  of  the  Jurors  from  the  real  isflues  in 
the  case,  anil  to  Inflame  their  leelingH  to 
passion's  hear,  and  thus  prejudice  tbtm 
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.Against  the  delendant,  and  prevent  a  de- 
liberate ezerciae  of  rational  Judgment. 
In  8ucli  cane,  U  there  is  a  reasonable 
doubt,  in  view  ot  the  evidence,  ot  tiie  cor- 
rectnesfi  of  the  yerdlct,  and  a  stronK  prob- 
ability that  it  would  not  bave  been  so 
iarge  in  amount  but  tor  the  use  of  Im- 
proper and  inflammatory  language  by 
counsel,  it  tben  becomes  reasonably  ap- 
parent that  the  conduct  of  counsel  in  this 
particular  did  materially  influence  the 
action  of  the  jury,  and  by  methods  not 
consistent  with  a  fair  and  impartial  trial; 
and  therefore  the  verdict  ought  to  be  set 
aside,  and  a  new  trial  granted.  Itailway 
V. Garcia, 62  Tex.2S9,and  cases  cited ;  Kail- 
way  V.  Cooper,  70  Tex.  67,  S  S.  W.  Rep.  «8; 
Railway  v.  Jones,  73  Tex.  232,  11  S.  W. 
Rep.  185;  Moss  v. Sanger. (Tex.  Sup.)  12  8. 
W.  Rep.  619. 

What  counsel  did  say  in  his  address,  as 
shown  by  the  bill  of  exceptions,  though 
somewhat vebciuent,  might  not  have  been 
Inappropriate  it  it  had  been  a  a  dressed  to 
the  court  originally.  In  opposition  to  the 
granting  ot  the  defendant's  application  for 
the  appointment  of  the  committee  of  phy- 
sicians to  examine  the  plaintiff's  wife. 
There  is  nothing,  however.  In  the  record 
tu  show  that  any  opposition  was  made 
by  plaintiff  or  bis  counsel  to  the  applica- 
tion being  granted,  nor  was  the  evidence 
of  the  physicians  who  made  the  exam- 
ination objected  to  on  the  ground  that 
the  order  appointing  them  bad  been  made 
without  authority  ot  law.  It  seems, 
therefore,  that  this  order,  as  well  as  the 
examinatlou  ul  the  wife,  was  made  with- 
out opposition  or  protest  from  any  one. 
Certainly  the  parties,  with  the  acqoies- 
ceiiL-e  of  the  wife,  could  have  caused  the 
examination  to  be  made  by  mutual  con- 
sent and  with  the  sanction  ot  the  court. 
But  we  are  not, under  such  circumstances, 
required  to  decide  whether  the  court  was 
invested  by  law  with  the  right  to  appoint 
tbe  committee  or  compel  the  plaintiff's 
wife  to  submit  to  tbe  examination.  The 
writer  of  this  opinion  very  much  doubts 
the  existence  of  the  power  of  compulsion 
In  such  cases,  or  to  enforce  the  examina- 
tion of  the  person  of  an  Individual  with- 
out his  or  her  consent,  the  effect  of  which 
would  be.  where  the  person  to  be  exam- 
ined is  a  female,  to  authorixe  the  physi- 
cians to  commit  acts  which  otberwine 
would  amoubt  to  an  aggravated  assault. 
The  constitutional  guaranty  may  be  in- 
consistent with  the  exercise  of  tbe  power, 
and  we  do  not  understand  that  the  su- 
preme court  has  yet  determined  this  ques- 
tion. Bill  of  Rights.  8  9:  Page  v.  Page, 
61  Mich.  91,  16  N.  W.  Rep.  245;  Railway 
V.  Julinson,  72  Tex.  95,  10  S.  W.  Rep. 
825;  Railway  v.  Underwood,  64  Tex.  46.H. 
But  In  the  present  instance  the  proceed- 
ings in  this  particular  must  be  regarded 
as  iu  every  respect  regular,  as  tbe  matter 
Is  presented  to  us;  and  counsel  io  ad- 
dressing the  Jury  had  no  right  to  chal- 
lenge their  legality,  but  ought  to  have  re- 
spected the  previous  orders  of  the  court. 
If  dissatisfled  tbeFewlth,  be  might  have 
excepted  to  the  action  when  taken,  (If  be 
did  nut  consent  to  it,)  and  thus  have  re- 
served the  point  for  revision  iu  a  higher 
tribunal.    Bui  to  indirectly  defy  tbe  an- 


ttiorltgr  ot  the  court,  and  denounce  its  or- 
der or  decision  as  "an  outrage,"  in  its 
very  presence,  are  not  among  the  privi- 
leges ot  coonsel  as  guarantied  by  law. 
The  order  ot  thecourt.  and  tbe  sabsequent 
examination  made  thereunder,  bot  ap- 
pearing to  bave  been  in  anywise  Irregu- 
lar, the  line  of  argument  pursued  by  coun- 
sel was  not  permissible  to  impeacb  tbe  tes- 
timony ot  the  examining  physiciaDa,  or  to 
diminish  the  weight  that  might  bs  at- 
tached to  It  by  the  Jury.  In  fact,  tbe  le- 
gality of  tbe  order  or  tbe  examination, 
under  tbe  circa mstancea,  was  immaterial, 
and  not  a  subject  for  discussion  before  the 
jury.  In  going  beyond  tbe  issues  of  fact 
in  the  rase,  by  denouncing  the  order  ot  the 
court  and  its  procurement  by  the  driend- 
ant  as  illegal  and  an  outrage,  the  coonsel 
not  only  trespassed  npoo  the  dignity  of 
tbe  court,  but,  In  effect,  accused  the  de- 
fendant of  having  unlawfoUy  procured, 
by  means  ot  tbe  examination,  tbe  deseera^ 
tlon  ot  plaintiff's  home  and  fireside  idols, 
and  the  commission  of  a  rude,  if  not  inde- 
cent, assnnit  upon  a  loving  wife  and 
mother..  If  this  picture  were  real,  still  it 
could  not  increase  the  original  Injuries. 
The  fact  that  this  oratorical  display  of 
counsel  approaches  tbe  eloquent  simply 
increases  tbe  probability  of  undne  infln- 
ence  upon  tbe  Jury,  and  consequent  injury 
to  tbe  defeudaut.  II  tbe  cause  of  bis  client 
was  fortiHed  by  tbe  facts  In  evid«>nce, 
(and  we  do  not  hold  that  it  was  not,) 
then  be  did  not  need  this  appeal  to  tbe 
Jury  to  obtain  a  Just  verdict  from  them. 
We  cannot  regard  the  ezplauatitm  as  giv. 
en  by  the  court  as  sufficient  to  remove  the 
vice  in  the  language  as  used  by  counsel. 
Tbe  defendant's  counsel  certainly  bad  the 
right  to  discuss  tbe  evidence  adduced  iu 
relation  to  tbe  extent  of  the  injuries  re- 
ceived by  the  wife,  as  well  as  the  motives 
of  those  witnesses  who  were  intereste<l  In 
the  result  of  tbe  suit,  and  it  does  not  up- 
pear  that  in  doine  this  they  departed 
from  the  record,  or  the  line  ot  legitimate 
argument  upon  tbe  case  as  it  stood  before 
the  jury.  What  they  had  said  upon  the 
subject  did  not  call  for,  much  less  Justify, 
the  retort  ot  opposing  counsel.  Ordinari- 
ly tbe  error  ot  counsel  cannot  be  magni- 
fied into  an  error  of  thecourt,  but,  whea 
tbe  court  refuses  to  restrain  counsel  after 
its  protection  has  been  duly  Invoked,  tben 
the  error  of  counsel  becomes  an  error  of 
tbe  court.  In  view  ot  tbe  uncertainty, 
arising  under  tbe  evidence,  as  to  tbe  real 
extent  and  character  of  the  Iniurlea  sus- 
tained by  tbe  wife,  and  the  probability 
that  the  improper  remarlis  of  counsel  for 
the  plaintiffs  influenced  tbe  action  of  the 
Jury,  we  think  that,  on  account  of  the  er- 
ror ot  the  court  in  not  excluding  this  mat- 
ter distinctly  and  positively  from  tbe  con- 
sideration of  tbe  Jnry,  as  it  should  bav« 
done,  tbe  Judgment  should  be  reversed, 
and  a  new  trial  granted.  Tbe  court  did 
not  restrain  counsel  at  ail,  hs  will  be  seen 
from  tbe  bill  of  exceptions,  but  gave,  at 
least,  a  tacit  approval  in  tbe  presence  ut 
the  Jury.  We  will  add  that,  in  our  opin- 
ion, the  charge  ot  tbe  court  was  substan- 
tially correct,  except  tiiat  defendant  waa 
only  bound  to  have  its  platform  reason- 
able safe,  aud  that  there  was  no  error  in 
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refoHinjir  to  allow  the  Rccond  special  In- 
stroctlon,  aa  requested  by  the  defendant. 
ThJB  charge  would  have  Instructed  the 
jury  that  -the  detendant  was  only  bound 
to  the  exercise  of  ordinary  care  towards 
the  plaintiff's  wUe,  who  was  nno  of  Us 
passengers.  In  regard  to  those  things 
which  the  Carrier  Is  required  to  provide  to 
•ecore  the  safety  ot  the  passenger,  we  un- 
demtand  that  it  Is  bound  to  use  that 
high  degree  of  care  which  a  very  prudent 
person  would  have  used  in  his  own  busi- 
ness, under  the  same  circumstances. 
Hutch.  Carr.  55  506,  521.  The  defendant 
was  not  bound  to  have  Ita  platform  abso- 
lutely safe,  but  only  reasonably  so,  under 
the  circumstances;  yet  In  accomplixhlng 
this  result  it  was  bound  to  use  more  than 
ordinary  care  and  precaution.  Railway 
Co.  T.Halloren,  53  Tex.  46;  Railway  Co.  v. 
Gorbett.  49  Tex.  580.  For  the  error  Indi- 
cated, we  conclude  that  the  Judgment 
should  be reversed,and  tbecause remanded. 

Pkb  Ccbiau.    Reversed  and  remanded, 
as  per  opinion  o(  commission  of  appeals. 


Babsett  v.  Martin. 
(Supreme  Court  ef  Texas.    Feb.  19,  ISSii.) 

HaBMLBSS    EBBOB  — DeBD— ACKNOVLEDOIiBKT  BT 
'^irB — ^TlTLB— EVIBBNCB  —  StATDTB  OF   LlMITA- 

Tioxs — BnmciBKCT  or  Pbtitiok. 

1.  t^ere  defendant  In  trespass  to  try  title 
to  land  olalma  through  a  deed  from  plaintiff,  the 
error,  if  any,  in  admitting  a  oertaia  doouuent 
to  prove  title  In  plaintiff  from  the  state,  is  im- 
material, since  plaintiff  Is  not  required  to  make 
such  proof, 

8.  Where  a  deed  in  plaintiff's  ohaln  of  title 
pnrported  to  be  aoknowledged  bv  the  grantor 
and  his  wife,  and  the  wife's  acknowledgment 
was  void,  and  It  appeared  that  the  land  bad  been 
conveyed  to  the  grantor  alone,  the  deed  was 
properly  admitted;  there  belni^  no  oeoesslty  for 
the  grantor's  nife  to  join  therein. 

3.  In  trespass  to  try  title,  it  appeared  that 
defendant  claimed  under  a  deed  from  plaintiff, 
and  that  the  land  lay  between  two  forks  of  a 
stream  oalled  "Booty  Creek, "  which  separated 
above  the  land  and  reunited  below.  Plaintiff 
assoted  that  Uie  southern  fork  was  Rocky  creek, 
and  claimed  under  deeds  oalling  fgr  Rocky  creek 
as  the  sonthern  boundary  line.  Defendant  as- 
serted that  the  northern  fork  was  Kocky  creek, 
and  claimed  under  deeds  which  oalled  for  Rooky 
creeK  as  the  northern  boundary.  The  triu 
court  found  that  at  the  time  of  the  trial  the  north- 
em  fork  was  known  as  "Rockv  Creek. "  Plain- 
tiff testified  that  when  he  sold  the  land  to  a  re- 
owte  grantor  of  defendant  the  southern  branch 
was  known  as  'Rooky  Creek, "  and  that  he  point- 
ed that  fork  out  to  his  grantee  us  the  northern 
boundary  of  the  land  conveyed.  In  this  plain- 
tiff was  corroborated  bv  his  grantee,  and  by  the 
person  from  whom  plaintiff  parobased  the  land. 
The  deed  to  defendant  described  the  land  by  the 
same  aeld-notes  as  were  employed  in  the  deed  to 
plaintiff's  grantee.  Plaintiff's  grantee  also  tes-' 
tiffed  that  in  his  conveyance  be  copied  the  de- 
scription contained  in  plaintiff's  deed  to  bim. 
Held  that,  since  defendant  derived  his  title  from 
the  oonveyaaoe  by  plaintiff,  defendant  was  not 
entitled  to  the  land  north  of  the  southern  fork. 

4.  The  statute  of  limitations  was  of  no  avail 
to  defendant,  though  it  was  shown  that  he  had 
bad  possession  for  the  requisite  period,  since  the 
deed  under  which  he  claimed  conveyed  no  land 
north  of  the  southern  fork. 

5.  The  prayer  in  the  petition  that  defendant 
answer,  "and  that  plaintiff  have  Judgment  for 
the  natitation"  of  the  land,  was  sufficient  to  au- 


thorize a  Judgment  for  reoovery  and  for  a  writ 
of  possession. 

Appeal  from  district  court,  Orlmea 
county;  NoRUA»  O.  Kittbbll.  Judge. 

Action  by  W.  T.  Martin  against  H.  A. 
P.  Bussett.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

T.  C.  BuSngton,  for  appellant.  Lock 
McDHBiel,  for  appellee. 

Oaikbs,  J.  This  was  a  suit  brought  by 
appellee  to  recover  ot  appellant  a  tract  of 
land.  The  petition  was  in  the  statutory 
form  of  an  action  of  trespass  to  try  title. 
The  land  in  controversy  la  a  part  of  a 
survey  known  as  the"  James  Cox  League," 
and  lies  between  two  channels  or  water- 
ways of  a  stream  called  "  Rocky  Creek. " 
Both  above  and  below  the  land  in  dispute 
the  waters  of  the  stream  run  in  a  single 
channel;  but  above, at  its  eastern  extrem- 
ity, theydlvlde  at  certain  staged,  and  pur- 
sue two  different  ways,  which  again  unite 
at  the  western  extremity  of  the  tract. 
There  was  testimony  to  show  that  at  an 
early  day  the  principal  flow  of  the  water 
WH8  through  the  southern  channel,  and 
thatit  was  then  known  as  "Rocky Creek.*' . 
But  there  was  conflicting  testimony  upon 
this  point.  It  is,  however,  pretty  well 
eetablished  that  tbe  waters  now  take  the 
northern,  run,  and  that  it  is  tbe  stream 
which  now  bears  the  name  of  the  creek, 
aud  that  the  southern  channel  is  now 
called  the  "Old  Slough."  The  plaintiff, 
who  is  the  appellee  bere,  claims  a  tract  o( 
land  lying  north  of  the  creek,  extending 
east  and  west  from  a  pcilnt  above  the 
place  where  tbe  channel  divides  Into  two 
to  a  point  below  that  at  which  the  two 
ways  unite.  He  claims  under  deeds  which 
call  for  Rocky  creek  as  the  south  bound- 
ary line.  The  defendant  claims  tbe  land 
lying  south  of  the  plaintiff's,  and  his  deeds 
call  tor  the  creek  as  his  north  boundary 
line.  Tbe  plaintiff's  chain  of  title,  as  ad- 
mitted In  evidence,  consisted:  (1)  Ot  the 
"Abstract  of  Titles  and  Patented  Lands," 
published  by  the  authority  of  the  leglnla- 
ture,  showing  that  tbe  league  was  grant- 
ed to  James  Cox;  (2)  a  deed  from  Cos  to 
John  Lott;  (3)  a  deed  from  Lott  and  wlte 
to  John  F.  Martin;  (4)  proceedings  in 
partition  of  tbe  estate  of  John  F.  Martin, 
setting  apart  the  land  to  J.  F.  Martin, 
Jr.;  (5)  deed  from  J.  F.  Martin,  Jr.,  to 
W.T.Martin,  tbe  plaintiff.  It  was  shown 
that  defendant  claimed  under  a  chain  ot 
title  as  follows:  (1)  Dped  from  H.  Jonea 
to  A.  D.  Beaty;  (2)  deed  from  Beaty  to  A. 
D.  Buwirk;  (3)  deediroiu  U. J  Neal.asad- 
mlnlstrator  of  tbe  estate  ot  Buwlck,  to  W. 
T.  Martin,  the  plaintiff;  (4)  deed  frt)m  th^ 
plaintiff  to  T.J.  Haynle;  (5)  deed  from 
Haynleto  Green  Campbell;  (6)  deed  from 
Campbell  to  defendant.  The  deed  from  J. 
F.  Martin.  Jr.,  to  plaintiff,  is  dated  De- 
cember 16,186^;  that  from  Buwick's  ad- 
ministrator to  hliu  hears  date  March  1, 
1S72.  The  former  calls  for  Rocky  creek  as 
its  south  boundary  line,  and  the  latter  tor 
ttie  Hauie  creek  as  Its  north  boundary. 

Prima,  facie, aX.  least, the  plaintiff's  claim 
under  the  two  deedu  embracss  the  land  on 
both  sides  of  the  creek,  without  reference 
to  tbe  question  which  of  the  two  channels 
is  to  be  considered  that  creek.-i|ud  luclnd- 
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vd  the  land  In  controversy.  Since  the  de- 
tndant  asserta  title  to  the  tract  in  dis- 
pute throuKta  a  chain  of  conveyances 
emanating:  from  the  plalntitt.  It  la  evident 
we  tblnlc,  that  we  liave  a  common  sonrce, 
and  that  the  plaintiff  was  not  required  to 
prove  title  In  himself  from  the  soverelRnty 
of  the  soil.  We  do  not  hold  that  the  de- 
fendant was  precluded  from  showing  that 
there  was  an  outstanding  title  in  some 
third  person,  and  from  defeating,  by  such 
proof,  plaintiff's  action.  Bat,  while  the 
title  exhibited  by  plaintiff  may  not  show 
title  from  the  government,  it  does  not  ap- 
pear afflrmatively  that  any  one  else  has 
snch  title.  We  know  of  no  authority  for 
admitting  the  book  known  as  the** Ab- 
stract of  Titles  and  Patented  Lands"  as 
proof  that  title  had  been  issued  by  the 
state  or  the  former  government  to  the 
grantees  named  therein.  But,  if  the  book 
did  not  show  a  grant  to  Cox,  it  did  not 
show  a  grant  to  any  one  else. 

The  deed  from  Cox  to  John  Lott  was 
admitted  without  objection  having  been 
made  that  It  was  not  proved.  The  deed 
from  Lott  and  wife  was  objected  to  upon 
the  Kronnd  that  it  was  not  doly  acknowl- 
edged and  certified.  What  purports  to 
be  the  acknowledgment  of  the  wife  is  not 
In  accordance  with  the  statnte,  and  is 
void.  There  was  no  objection,  that  the 
certificate  as  to  the  husband  was  not 
sufficient;  nor,  in  our  opinion,  would  such 
objection  have  been  well  taken.  The  con- 
veyance from  Cox  was  to  John  Lott,  a°nd 
made  the  land  either  his  separate  proper- 
ty or  the  common  property  of  himself  and 
wife.  In  either  event,  be  bad  the  right  to 
c<invey  It,  and  It  was  not  necessary  that 
bis  wife  should  Join  in  the  deed.  It  may 
be  that  If  Lett's  deed  had  not  conveyed 
bis  title  the  plaintiff's  acceptance  of  the 
deed  would  have  been  evidence  of  title  in 
Lott  at  the  time  of  Its  execution,  and 
would  have  been  sniflcient  to  show,  as 
against  plaintiff,  title  in  Lott  at  the 
time  of  the  trial.  But  it  passed  whatever 
estate  Lott  bad. 

The  defendant  claiming  under  the  plain- 
tiff, who  bad  deeds  conveying  the  land  on 
both  sides  of  the  creek,  and  It  not  appear- 
ing that  there  was  a  title  superior  to  that 
of  plaintiff  outstanding  In  any  third  per- 
son, we  are  brought  to  the  question 
whether  plaintiff's  deed  to  Uaynie, 
through  whom  defendant  cluims,  con- 
veyed the  premises  In  dispute.  If  the 
north  channel  of  Rocky  creek  only  had 
been  known  by  that  name,  it  Is  clear  that 
the  deed  In  question  conveyed  the  land  In 
controversy,  and  that  it  wonid  have 
pasHod  by  the  sobsequent  deeds  to  the  de- 
fendant, unless  Campbell,  defendant's 
vendor,  had  extopped  himself  by  an  agree- 
ment as  to  the  boundary  line,  and  defend- 
ant be  concluded  by  that  agreement.  The 
testimony  shows,  we  think,  that  both 
channels  bad  at  one  time  been  known  as 
"Rocky  Creek."  The  fact  testified  toby 
some  witnesses,  that  they  had  never 
■cnown  the  south  channel  to  be  so  called, 
docH  not  necessarily  confilct  with  the  tes- 
timony of  others,  to  the  effect  that  that 
channel  was  the  original  stream,  and  that 
It  had  been  known  by  that  name.  Among 
other  conclusions,  the  court  found  as  fol- 


lows :  "  There  is  great  eoofltet  of  evidence 
as  to  what  is  Rocky  creek,  and  I  find  that 
the  upper  line  [meaning  the  north  chan- 
nel] is  now  the  stream  so  known;  that 
the  old  and  new  runs  diverge  from  eacli 
otiier  at  or  about  J,  and  tbat  from  A  to 

0  N  E  is  Rocky  creek,  [this  is  the  north 
chaonel,]  and  tbat  from  J  Vonth-west 
down  the  stream  marked  'M  E  L'  to  F  is 
what  is  known  to  some  as  '  Rocky  Creek,' 
[this  is  the  south  channel.]  and  tbst  It  is 
the  line  recognised  by  Neal  and  Uaynie. 
The  preponderance  of  the  evidence  in 
the  number  and  intelligence  of  the  wit- 
nesses and  opportunity  of  obeervatloB 
and  long  familiarity,  is  that  as  far  back 
as  1843  the  present  or  upper  run  was 
Rocky  creek,  though  there  la  no  evidence, 
well  supported,  that  the  lower  run  was 
also  Rocky  creek,  as  fur  or  even  farther 
back.  1  find  that  in  low  water  the  water 
generally  ran  In  the  oUi  or  lower  run,  but 
that  in  high  water  tbe  current  wentdowa 
the  upper  channel;  a  rock  bluff  or  em- 
bankment or  obstacle  of  similar  character 
obstructing  the  flow  In  that  channel  until 
the  stream  rose  above  It.  I  find  that  un- 
mistakably the  lower  run  was  tbe  orig- 
inal channel  of  Rocky  creek."  These  con- 
clusions are  supported  by  the  testimony, 
and  from  them  it  is  to  be  Inferred  that  the 
name  of  "Rocky  Creek"  was  applicable  to 
both  ebannels.  Which  of  them  was  more 
appropriately  so  denominated  is  a  matter 
of  no  moment. 

We  have,  then,  a  Case  in  wbicb  a  call  in 
a  deed  Is  apparently  onamblguoua,  but 
which,  when  applied  to  the  ground,  dis- 
closes a  doubt  as  to  which  channel  was 
meant.  It  is  clearly  a  case  of  a  latent  am- 
biguity, in  which  a  resort  to  parol  evi- 
dence is  admissible  to  solve  the  doubt. 
We  may  remark  Just  here  that  the  deed 
from  plaintiff  to  Haynie  does  not  appear 
in  the  statement  of  facts.  There  is  not 
even  a  recital  that  such  a  deed  was  ad- 
mitted In  evidence.  But  the  court's  find- 
ing^ refer  to  the  deed ;  and  Ha.vnie  testi- 
fled,  in  substance,  tbat  plaintiff  and  wife 
conveyed  tbe  laud  to  him,  and  that  in  his 
deed  to  Campbell  be  copied  the  descrip- 
tion of  the  land  contained  in  this  convey- 
ance. The  deed  from  Uaynie  to  Campbell 
reclten  that  tbe  land  conveyed  is  the  same 
land  that  was  conveyed  to  the  grantor  by 
W.  T.  Martin  and  wife.  The  deed  from 
Campbell  to  defendant  describes  the  Innd 
by  the  same  fleld-notes  as  those  enipln.ved 
in  Uaynle's  conveyance  to  Campbell.  Tli« 
plaintiff  testified  that  "when  I  bought 
from  John  F.  Martin  tbe  soutb  stream 
was  Rocky  creek,  and  when  Ibonghttrom 
Neal  he  recognised  the  land  north  of  tbat 
stream  as  my  land."  "When  I  sold  to 
Mr.  Haynie,  I  showed  Mr.  Uaynie  the  old 
run  of  the  creek  for  the  north  line.  I  sold 
Mr.  Haynie  the  Neal  tra^t."  Neal  tssti- 
fled:  "I  was  administrator  of  Benedict's 
estate,  and  sold  plaintiff  the  land,  and 
followed  the  old  run  of  Rocky  creek.  U 
that  here  [new  stream]  was   Kocky  creek, 

1  have  never  sold  the  land.  I  thought  tbe 
old  stream  or  run  was  Rocky  creek." 
Haynie  testified:  "I  got  a  tract  of  land 
froui  Wm.  Martin,  coming  from  Bene- 
dict's heirs.  I  sold  to  Green  Campbell.  It 
was  a  part  of  the  Cox  league.    Uartla 
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aod  wife  flrat  sold  to  me.  Martin  showed 
me  an  old  creek,— do  water  InU."  The 
deeds  nnder  consideration  state  the  qnan- 
tlty  of  land  conveyed  aa  105J|i  acres;  and 
there  was  testimony,  which  was  not  dis- 
puted, that  there  was  an  excess  In  the 
tract,  taking  the  south  channel  as  the 
north  boundary.  The  testimony  qnoted 
makes  it  clear  that  the  Intention  of  the 
parties  to  the  deed  from  Keal,  adminis- 
trator, to  the  plaintiff,  was  that  the  land 
conveyed  should  be  boanded  on  the  north 
by  the  south  channel  of  Hocky  creek,  or 
the  "Old  Slough,"  as  It  was  known  at 
the  time  of  the  trial,  and  that  It  was  the 
ODderstanding  of  the  parties  to  the  deed 
from  plaintiff  to  Uaynie  that  precisely 
the  same  land  should  be  conveyed.  There 
being  a  call  in  the  deed, — ^not  ambiguous  In 
Itself, — doubtful  by  reason  of  the  fact  that 
it  was  applicable  to  two  different  natural 
objects  having  the  same  name,  the  actual 
Intention  of  the  parties  to  the  convey- 
ance nsu8t  govern,  and  the  old  run  or 
south  channel  of  the  creek  must  be  taken 
as  the  true  north  boundary  of  the  land 
conveyed.  Since  the  defendant  claims 
solely  nnder  Haynie,  his  title  must  be  re- 
stricted to  the  same  limits.  Since  It  ap- 
pears that  the-delendant  derives  his  title 
from  the 'deed  made  by  the  plaintllT  to 
Haynte,  and  that  deed  did  not  convey  the 
land  in  controversy,  we  conclude  that  the 
plAintflf  has  established  bis  case,  and  that 
the  Judgment  shuoid  be  affirmed,  unless 
the  appellant  has  pointed  out  some  mate- 
rial error  by  his  assignments. 

It  follows  from  what  we  have  already 
said  that,  if  the  court  erred  In  admitting 
in  evidence  the  "Abstract  of  Titles  and 
Patented  Lands,"  and  in  finding  that  the 
land  bad  been  granted  to  Cox,  those  er- 
rors were  immaterial;  and  we  have  al- 
ready neen  tbat  there  was  no  error  In  ad- 
mitting in  evidence  the  deed  from  Lott  to 
John  -F.  Martin.  If  the  cunrt  erred  in 
flnding  tbat  the  plaintiff  showed  title  to 
the  land  in  controversy  by  the  statute  of 
limitations  of  10  years,  it  is  equally  clear 
that  that  error,  too,  was  harmless.  He 
established  a  title  Independent  of  the  stat- 
ute of  limitations. 

But  It  is  also  complained  that  the  court 
#rre(1  in  holding  that  defendant  was  not 
entitled  to  a  Judgment  under  his  plea  of 
limitations  of  five  years.  The  court  found 
that  the  defendant  had  bad  possession 
of  the  land  in  controversy  for  the  requi- 
site ijerlod  before  the  institution  of  the 
suit,  under  bis  deed,  which  had  been  duly 
recorded,  and  that  he  had  paid  the  taxes 
during  that  time.  But  it  was  also  held 
that  since  It  was  found  that  the  defend- 
ant'<i  land,  as  described  in  his  deed,  did 
not  extend  north  of  thesouth  run  of  Kocky 
creek,  his  deed  did  not  avail  him  under 
IiIh  plea  of  limitation.  In  this  ruling  t^iere 
was  no  error.  If  the  defendant's  deed 
bad  conveyed  more  land  than  that  which 
was  conveyed  by  plaintiff  to  Baseett  and 
by  BaHsett  to  Campbell,  the  case  would 
have  been  different.  But  his  deed  de- 
mrribes  the  land  by  precisely  the  same  field- 
notes  as  were  employed  to  designate  it 
under  the  two  former  deeds.  If  this 
Mbuuld  leave  any  doubt  as  to  the  inten- 
tion of  the  parties  to  that  conveyance,  it 


is  dispelled  by  the  fact  tkat  It  recites,  la 
substance,  tbat  the  land  conveyed  is  the 
same  land  which  was  conveyed  by  Hay- 
nie to  the  grantor.  We  have  already  seen 
that  the  last-mentioned  deed  only  con- 
veyed the  land  extending  up  to  the  south 
channel.  The  defendant's  deed,  when 
properly  construed,  does  not  include  the 
land  in  controversy,  and  therefore  does 
not  support  bis  plea  of  limitation. 

Although  the  court  found  that  the  de- 
fendant had  paid  taxes  on  the  land,  it 
may  be  gravely  doubted  whether  the  evi- 
dence was  sufficient  to  Justify  that  con- 
clusion. His  deed  calls  for  106X acres;  and 
the  testimony  shows  that  there  was  an 
excess  of  aboat  10  acres,  taking  the  south 
channel  as  the  north  boundary  of  the 
tract.  Taking  the  north  channel  as  the 
boundary.  It  would  Include  about  90  acres 
more.  He  owned  94  acres  in  another 
tract  on  the  Cox  survey,  and  paid  taxes 
on  200  acres  ut  that  survey  only.  Can  it 
be  said  that  be  has  paid  the  taxes  on  the 
land  in  dispute?  It  would  seem  that  it  ia 
to  be  presumed  that  the  payment  was 
made  upon  the  20O  acres,  the  titleto  which 
was  undisputed. 

It  is  also  insisted  that  the  prayer  of  the 
petition  was  not  sufficient  to  authorise 
the  Judgment  that  was  rendered.  The 
prayer  is  "that  the  defendant  [be  cited] 
to  answer  this  petition,  and  that  plaintiff 
have  judgment  for  the  restitution  of  the 
above-described  premises,  and  lor  dam- 
ages and  coats  of  suit."  Wn  think  this 
Hufflcient  to  authorise  a  judgment  lor  a 
recovery  of  the  land  and  for  a  writ  of  pos- 
session. We  find  no  error  which  calls  for 
a  reversal  of  tbe  Judgment,  and  it  is  af- 
firmed. 


Texas  ft  P.  Rt.  Co.  r.  Jamrs. 

(Supreme  Court  of  Tmas.    Nov.  90, 189L) 
Cakbiiebs— Ejbotion  or  FAsaEHaass— Damaoss. 

1.  Where  a  passenger  on  a  railroad  train  fell 
asleep  at  night,  and  was  carried  past  his  desti- 
nation, it  was  not  the  duty  of  the  company  te 
carry  him  to  the  next  station,  unless  he  paid  or 
offered  to  pay  h[3  fai-e  to  suoh  station;  and,  if 
the  conductor  had  no  reason  to  believe  that  in- 
jury would  result  therefrom,  he  had  a  right  to 
put  the  passenger  off. 

a.  A  mere  wlUlngneas  (»  the  part  of  ttie  pas- 
senger to  pay  the  fare,  unacoompanied  by  a  move 
or  act  calculated  to  suggest  such  wHIingness  to 
the  conductor,  wai  not  sufScieat  to  place  the 
conductor  in  the  wrong  in  ejecting  the  passenger. 

8.  Though  nnnecessary  force  were  used  in 
ejecting  the  passenger,  his  damages  would  not 
include  compensation  for  his  inoonvenlenoe  in 
havinir  to  make  his  way  back  to  his  station  in 
the  dark. 

Appeal  from  district  court, Cass  county; 
John  L..  Srrpparb,  Judge. 

Suit  by  O.  A.  James  against  the  Texas 
ft  Pacific  Railway  Company  to  recover 
dnmages  resulting  from  being  put  oft  de- 
fendant's train.  Verdict  and  judgment 
for  plaintiff.  Defendant  appeals.  Re- 
versed. 

F.  B.  Piviider/eaat,  for  appellant.  O'Neal 
St  Son,  for  appellee. 

Gaines,  J.  The  appellee  brought  this 
suit  against  the  appellant  corporation  to 
recover  damagesfor  being  put  off  its  train, 
and    obtained  a  verdict  and  Judgment. 
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He  was  a  pamenger  on  tbe  train  from  the 
TraliiicontlDeDtul  JanctloD  to  Atlaata, 
baTiDK  parcliaaed  a  ticket  to  the  latter 
point.  Havingr  fallen  atileep,  he  ■wan  car- 
ried past  hia  deRtlDation.  When  tbe  con- 
ductor went  throagh  tbe  car  to  take  up 
tbe  tickets  and  to  collect  fares  after  leav* 
ing  Atlanta,  he  asked  appellee  It  he  did  not 
wi8h  to  get  otr  at  that  place,  and.  having 
been  answered  -In  the  afiBrmative,  he 
stopped  tbetraln  toput  him  oft.  Appellee 
testified:  "I  told  the  conductor,  after 
looking  out  of  the  window  of  the  car, 
that  we  were  in  Black  Bayou  bottom,  1}^ 
or  2  miles  from  Atlanta ;  that  it  was  dark 
and  cold,  and  that  he  [I]  did  not  want  to 
get  oil  there.  I  asked  tbe  conductor  to 
let  roe  go  on  to  tbe  next  station.  Tbe 
conductor  cangbt  bold  of  me,  and  said: 
'Tou  get  off,  yon  son  of  a  bitch.  You  are 
trying  to  bum  your  way,*— and  pushed 
me  off.  I  was  willing  to  pay  the  conduct- 
or  to  carry  me  on  to  the  next  station." 
Tbe  conductor  of  the  train  testifled.for  the 
defendant,  to  the  effect  that  no  force  was 
used  to  put  the  plalntiO  nil  tbe  train,  and 
that  be  got  off  willingly.  There  was  no 
evidence  tending  to  show  that  tbe  plaintiff 
offered  to  pay  his  fare  to  tbe  next  stop- 
ping place;  nor  was  any  fact  proved  from 
which  tbe  conductor  could  have  interred 
that  be  desired  to  do  so. 

Such  being  the  evidence,  counnel  tor  the 
defendant  asked  the  court  to  charge  the 
]ury  to  the  effect  that  it  was  not  the  duty 
ot  tbe  company  to  carry  tbe  defendant  to 
the  next  station  unless  he  paid  or  offered 
to  pay  hii  tare  to  that  point,  and  also 
that  unless  tbe  plaintiff  tendered  or  offered 
to  pay  his  fare  to  the  uextstation  thecon- 
ductor  had  the  right  to  put  him  off,  pro- 
vided the  conductor  had  no  reason  to  be- 
lieve that  putting  him  off  at  tbe  particular 
place  would  result  in  his  Injary.  The 
court  refused  to  give  the  instructions,  and 
we  are  ot  the  opinion  that  this  was  error. 
The  defendant's  own  neglect  led  to  bis  be- 
ing carried  beyond  bis  destination.  He 
was  not  entitled  to  a  free  passage  to  the 
next  station.  He  could  have  acquired 
that  right  by  pnying  or  offering  to  pay 
tbe  fare.  A  tormui  tender  was  not  neces- 
sary; nor  even,  perhaps,  a  specific  offer 
to  pay.  But  a  mere  willingness  to  pay, 
unaccompanied  by  a  move  or  act  calculated 
to  suggest  to  the  conductor  his  denire  to 
do  so,  was  not,  in  our  opinion,  sufficient 
to  place  tbe  conductor  In  the  wrong  In 
ejecting  him  from  tbe  train.  He  bad  al- 
ready paid  his  fare  to  the  conductor  trom 
Texarkana,  wtaere  he  boarded  tbetraln, 
to  the  .Junction,  where  be  bought  big 
ticket  to  Atlanta,  and  therefore  knew  the 
fact  that  he  could  have  been  carried  as  tar 
as  be  wished  by  simply  paying  the  addi- 
tional fare.  There  was  no  evidence  tend- 
ing to  show  that  tbe  conductor  would 
not  have  carried  him,  bad  he  offered  to  do 
so;  and.  In  the  absence  of  such  evidence, 
it  is  not  to  be  presumed  that  tbe  conduct- 
or would  have  unlawfully  ejected  him. 
According  to  bis  own  version  of  tbe  facts, 
be  must  have  known  that  tbe  conductor 
was  laboring  under  tbe  Impression  that 
be  wasatteraptiug  to  securefurtber  trans- 
portation without  paying  bis  way. 

It  tbe  conductor  bad  tbe  right  to  put 


theplaintiffoHthecar.be  could  lawfully 
use  only  euch  force  as  was  nt^cessary  to- 
accomplish  that  object,  and  tor  any  un- 
necessary violence  tbe  company  would  be- 
liable.  His  damages.  In  such  a  case, 
would,  however,  be  restricted  to  the  di- 
rect consequences  ot  tliat  wrong,  and 
would  Include,  not  only  any  physical  paiD 
be  may  have  suffered  as  the  direct  result 
ot  the  force,  but  also  include  any  mental 
suffering  which  resnlted  trom  accompany- 
ing results,  if  any  such  results  In  tact  ac- 
companied It.  It  would,  however,  not  in- 
clude compensation  tor  his  Inconvenience 
in  having  to  make  bis  way  back  to  Atlan- 
ta In  tbe  night-time,  his  suffering  trom  tbe 
exposure  to  cold,  or  bis  sickness.  If  any, 
consequent  upon  that  exposure.  It  tbe 
ejection  had  been  wrongful,  these  would 
have  been  proper  elements  ot  damage, and 
tbe  Jury  were  instructed  to  give  such  dam- 
ages in  the  event  tbey  found  for  tbe  plain- 
tiff. In  fact,  tbe  petition  seems  to  have 
be«>n  predicated  upon  tbe  theory  that  tbe 

?laintlff  was  unlawfully  put  off  tbe  train, 
t  is  apparent,  therefore,  that  the  request- 
ed instructious  were  material,  and  re- 
quire a  reversal  of  the  Judgment.  If  the 
plaintiff  was  ejected  with  unnecessary  vio- 
lence and  in  an  insulting  manner,' be  i» 
entitled  to  be  compensated  tor  the  teellnjc 
ot  shame  and  mortification  resnltins 
therefrom,  as  a  part  o(  his  actual  dam- 
ages. 1  Sedg.  Dam.  (8tb  Ed.)  p.  66  et  seq. 
For  the  errors  pointed  out  the  Judgment 
Is  reversed,  and  the  cause  remanded. 


CuLLBN  V.  Drank  et  al. 
(Supreme  Court  cf  Texat.    Deo.  11,  1810.) 

DisquAunoATioN  OF  Judos. 
Where  plaiDtlSS  brouRht  suit  to  try  title 
to  land  wbiob  tbey  had  parchased  under  execu- 
tion, and  the  case  was  tried  before  a  Judge  wbo 
had  been  an  attorney  for  one  ot  the  parties  to 
the  action  which  resulted  in  the  execution  sale^ 
such  judge  was  not  thereby  disqualified ;  it  not 
appearing  that  be  had  ever  been  of  oonnsel  in 
tbe  cose  tried  before  him,  or  that  he  had  ever 
investigated,  formecl  or  expressed  an  opinion, 
in  regard  to  the  title  Involved. 

Appeal  from  district  court,  Navarro 
county:  Rufub  Hardt,  Judge. 

Action  by  M.  Cullen  against  M.  Drane 
&  Son  and  others.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Affirmed. 

IV.  W.  Bnllew,  for  appellant.  Joba  D, 
Lee,  lor  appelleeii. 

Henry,  J.  This  suit  was  brought  by 
tbe  appellant  to  recover  a  lot  In  the 
city  of  Corslcana.  In  the  year  188S  it 
belonged  to  P.  U.  Cullen,  who  at  tbat 
time  conveyed  it  to  M.  Cullen.  Subse- 
quently Drane,  Johnson  &  Drane  sued 
Hays  Martin  and  P.  H.  Cullen  for  debt. 
S.  R.  Frost  was  one  of  the  attomeya 
wbo  brought  the  suit  tor  plaintiffs.  A 
writ  of  attachment  was  sued  ont  by 
tbe  plaintiffs,  and  levied  upon  tbe  land  in 
controversy.  The  plaintiffs  recovered  a 
Judgment  foreclosing  tbe  attachment  Ilea 
upon  the  lot,  under  which  It  was  sold  as 
tbe  property  of  P.  H.  Cullen, and  was  por- 
chased  by  Drane  k  Son.  Drane  &  Son 
brought  suit  against  P.  H.  Cullen  and  M. 
Cullen  to  try  title.    In  the  mean  time  the 


Digitized  by 


Google 


Tex.) 


SILBEBBEBG  «.  TBILLIXO. 


691 


aald  S.  R.  Frost  had  become  JndKe  of  the 
district  court,  and  as  auch  presided  at  the 
trial  of  said  caase.  A  Judgment  flnal  was 
rendered  In  favor  of  the  plaintiffs.  After- 
warrla  this  suit  was  brought  against  the 
plalutlffs  In  that  suit  and  S.  N.  Pickens, 
wLo  was  holding  nnder  them.  The  canse 
was  tried  without  a  jury,  and  a  Judgment 
was  rendered  for  the  defendants.  The 
plain  tiffs  contend  that  the  Judgment  ren- 
dered In  the  first  case  In  fa  vor  of  Drane  ft 
Son  was  void,  because  Judge  Frost  was 
dleqaaliHed.  This  is  the  only  Issue  in  the 
ca  nsA.  The  evidence  upon  It  is  as  follows : 
"About  the  time  the  attachment  was  lev- 
ied upon  the  house  and  lot  in  the  name  of 
M.  Callen,  Drane,  Jobnson  &  Drane  con- 
snlted  the  said  Frost  as  to  the  advlHoblll- 
ty  of  attaching  the  same,  and  stated  to 
the  said  Frost  that  M.  CuUen  had  a  deed 
to  the  property  from  P.  H.  Cullen,  but 
that  the  said  P.  H.  Cullen  really  owned 
the  property,  and  that  lie,  P.  H.  Cullen, col- 
lected the  rents  of  said  bouse,  and  that, 
as  a  matter  of  fact,  the  real  title  to  the 
same  was  in  P.  H.  Cullen;  that  Frost, 
witliout  examining  the  records  of  the 
county  or  investigating  the  title  to  the 
lot,  toid  the  said  Drane,  Johnson  ft  Drane 
tbat  it  mattered  not  in  whose  name  the 
property  was,  If  P.  H.  Cullen  really  owned 
it.  it  was  subject  to  attachment,  and  they 
could  seize  it  tor  their  debt.".  The  man- 
date of  the  constttntion  is  that  no  judge 
shall  sit  "where  be  shall  have  been  coun- 
sel in  the  case."  It  does  not  appear  that 
Judge  Frost  had  ever  been  of  counsel  In 
the  case  tried  before  him,  nor  that  he  had 
ever  investigated,  formed  or  expressed  an 
opinion,  in  regard  to  the  title  Involved. 
The  record  falls  to  show  tbat  he  was  dis- 
qualified. Railway  Co.  v.  Ryan,  44  Tex. 
426;  81a ven  v.  Wheeler,  68  Tex.  23.  The 
Jndsment  is  affiroied. 


ISlLBERBBRO  Ot  «/.  T.  TrILLINO. 

(Supreme  Court  of  Texas.    Deo.  15, 1891.) 
Ambhdmicnts— Nbw  Caubs  or  Action— Pabties — 

MABSBAI.IXO  Assets — Appeal — ^Mobtoaoino  Ex- 

BMPT  Pkopertt. 

1.  FlaintiS's  Btatament,  as  orlglnaUy  filed, 
sUeged  tbat  defendants  bad  converted  certain 
property  to  their  own  use.  An  amendment 
made  a  more  particular  statement,  by  alleging 
that  defendants  had  levied  on  tbe  property,  and 
farther  sbowed  that  since  the  filing  of  ths  orig- 
inal statement  the  property  had  lieen  sold  by  the 
sheriff,  and  bougbt  by  some  of  the  defendants. 
Held,  tbat  this  set  up  no  new  cause  of  action. 

3.  In  an  action  for  debt  and  to  foreclose  a 
mortgage,  persons  who  bad  caused  an  ezeoatlon 
to  tie  levied  on  the  mortgaged  property,  and 
claim  an  Interest  in  it,  are  properly  made  de- 
fendants, and  cbaiged  with  a  conversion  there- 
of, though  the  property  is  In  the  bands  of  the 
sheriff,  it  being  held  subject  to  tbe  Hen  of  their 
execution. 

8.  Failure  of  the  court  to  marshal  assets 
cannot  he  assigned  as  error  on  appeal,  in  the 
absence  of  snvtbing  to  show  tbat  such  relief 
was  asked  In  the  court  below. 

4.  The  fact  that  cotton  was  grown  on  a  home- 
stead does  not  prevent  tbe  giving  of  a  valid  chat- 
tel mortgage  thereon  by  tbe  owner  of  the  home- 
stead. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Bed  River  conn- 
ty :  E.  D.  McCi.ELi.AND,  Judge. 


Action  by  N.  D.  Trilling  against  George 
Silberberg  ft  Bros,  and  others.  From  a 
judgment  for  plain  tin,  Silberberg  ft  Bros, 
appeal.    Affirmed. 

Cfeo.  F.  Bardett,  for  appellants.  Cbam- 
hers  A  Dock,  tor  appellee. 

Garrgtt,  p.  J.  This  snit  originated  In 
tbe  justice  court.  It  was  tor  debt,  and  to 
foreclose  a  mortgage  on  cotton,  and  was 
brought  by  the  appellee,  N.  D.  Trilling, 
against  one  J.  M.  Haley,  the  debtor  and 
mortgagor,  and  appellants  and  others 
were  made  parties  defendant,  charged 
with  a  conversion  of  tbe  mortgaged 
property.  Trial  was  bad  in  the  Justice 
court,  and  Judgment  was  rendered  in 
favor  of  Trilling  against  Haley  for  bis 
debt,  and  tbe  mortgage  was  foreclosed  as 
to  Haley  and  tbe  appellants.  Tbe  other 
defendants,  having  disclaiuied,  were  dis- 
charged. Judgment  went  also  against 
the  appellants  for  the  value  of  the  cotton, 
which  was  less  than  tbe  debt,  with  privi- 
lege to  return  It  in  10  days.  Appellants 
appealed  the  case  to  the  county  court, 
from  which  it  was  transferred  to  the  dls 
trict  court  on  account  ot  the  disqualifica- 
tion of  tbe  county  judge,  nnd  It  was  there 
tried  December  20,  1889,  before  the  court 
without  a  jury,  and  Judgment  was  ren- 
dered in  favor  ot  Trilling  against  defend- 
ants George  Silberberg,  L.  Silberberg,  and 
I.  Silberberg  for  tbe  som  ot  f  216.65,  from 
which  they  have  appealed  to  tbe  supreme 
court.  It  seems  tbat  the  defendant 
Haley's  name  was  not  included  In  tbe  ap- 
peal-bond taking  tbe  case  from  the  Justice 
to  the  county  court,  and  that  the  case 
was  tried  in  the  district  court  only  upon 
tbe  issues  between  the  plaiutltf  aud  tbe 
Silberbergs;  but  no  question  Is  made  ot 
this.  Appellants,  composing  the  firm  of 
George  Silberberg  &  Bros.,  had  caused  an 
execution  to  be  levied  upon  the  cotton  by 
virtue  ot  a  Judgment  they  bad  against 
Haley.  Tbe  execution  was  levied  before 
Trilling  brought  bis  suit,  which  was  filed 
November  5, 1888,  and  the  cotton  was  In 
the  custody  of  tlie  sheriff  at  tbe  time;  but 
before  the  trial  the  sheriff  sold  tbe  cotton, 
and  it  was  bought  by  the  appellants. 
Trilling  had  two  mortgages.  The  first, 
dated  May  26,  1888,  was  given  npon  all  of 
defendant  Haley's  corn  and'  cotton  to  be 
raised  on  his  farm  in  Red  River  county, 
Tex.,  In  1888,  aud  a  two-horse  wagon,  and 
some  seven  head  of  cattle.  The  second 
mortgage  was  dated  September  10,  1888, 
and  was  upon  Haley's  entire  interest  in 
all  cotton  aud  corn  growing  and  to  be 
grown  the  year  1888,  on  his  place  in  Red 
Rtvercounty,  Tex.,  four  miles  east  of  Albion 
post-ofllce,  known  as  the  "Old  Burn's 
Bend  Place,"  and  secured  a  further  in- 
debtedness. Trilling's  original  statement 
or  account  filed  In  the  justice  court  al- 
leged tbat  the  defendants  Sllberbcrgs, 
Burdett,  and  Dodd  bad  converted  the  cot- 
ton to  their  own  use.  In  tbe  district 
court  he  filed  an  amended  statement 
showing  tbe  tacts  of  tbe  levy  and  sale, 
and  tbat  since  tbe  Institution  of  ins  suit 
tbe  Silberbergs  bad  bougbt  the  cotton  at 
tbe  sheriff's  sale,  and  had  appropriated  It 
to  tbelr  own  use. 

Appellants  contend  tbat  tbe  amendment 
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filed  by  the  plaintiff  aet  up  a  new  eaoae  ot 
action.  It  waa  only  a  more  particular 
statement  of  bis  cause  of  action  against 
the  defendantB,  with  the  additional  atate- 
inentof  the  tacts  that  bad  transpired  alnce 
the  institution  of  the  huU  in  the  Justice 
court.  It  set  up  no  new  cause  of  nctinn. 
Appellants  were  proper  partien  to  the  suit 
in  the  first  place,  because,  althouKti  tbe 
property  waa  in  cuatodin  legta  at  tbe  time 
ot  the  institution  of  the  suit,  it  was 
nevertbelees  held  aubiect  to  tbe  lien  ol 
their  execution.and  tbey  were  claiming  an 
interest  in  tbe  property. 

It  Is  aiwiKned  as  error  that  tbe  court 
failed  to  marshal  tbe  assets  and  require 
the  other  property  subject  to  TrlUlDg'a 
lien  to  be  sold  first.  Although  not  re- 
quired to  do  BO,  appellants  answered  In 
thejuetlcecourtin  writing,  and  set  up  their 
defenses.  There  were  no  defenses  entered 
on  the  Justice's  docket,  and  we  can  only 
loolc  to  tbeir  written  pleadings.  No  such 
relief  was  asked  in  tbe  court  below,  tbe 
refusal  of  which  is  now  assigned  as  error, 
and  tbe  question  seems  now  to  have  been 
prpsented  for  tbe  first  time  on  appeal,  and 
will  not  be  considered.  Although  the 
pleadings  In  the  Justice  court,  wltb  some 
exception,  are  oral,  still  a  statement  of 
the  defendants'  defenses  are  required  to  be 
entered  upon  the  docket,  and  it  must  be 
made  to  appear  on  tbe  appeal  to  the  su- 
preme court  that  the  Judgment  of  tbe 
court  below  was  wrong.  We  may  say, 
in  favor  of  tbe  Judgment  of  tbe  court  be- 
low, that  tbere  was  some  reason  for  tbe 
defendants  not  aeeking  to  have  the  prop- 
erty not  aobject  to  tbe  lien  of  tbeir  execu- 
tion sold  first.  Maass  r.  Solinsky,  67  Tex. 
390,  8  8.  W.  Rep.  289. 

Appellants  question  tbe  validity  of  the 
mortgage  in  favor  of  tbe  appellee,  Tril- 
ling, on  the  crop  ot  Haley,  because  it 
was  gown  upon  Haley's  homestead.  It 
is  well  settled  that  growing  crops  areaub- 
Ject  to  mortgage  aa  perHonal  property. 
Cook  T.  Steel,  42  Tex.  58;  McGee  t.  Fitaer, 
87  Tex.  27;  Willia  v.  Moore,  69  Tex.  628. 
"Cropa,  whether  growing  or  standing  In 
tbe  field  ready  to  be  harvested,  are,  when 
produced  by  annual  cultivation,  no  part 
of  the  realty.  They  are  therefore  liable  to 
voluntary  transfer  as  chattels.  It  Is 
equally  well  settled  that  they  may  be 
seised  and  sold  under  execution,"  (Willis 
V.  Moore,  supra :)  though,  In  this  atate, 
they  may  not  be  seised  and  sold  if  grown 
upon  tbe  homestead  until  after  they  have 
been  gathered,  iCoatea  v.  Caldwell,  71 
Tex.  20,  8  S.  W.  Bep.  922.)  Tbe  reason  of 
this  is  that,  if  aold  while  standing  in  tbe 
field,  to  permit  tbe  purchaser  ingress  and 
egreaa  to  gather  them  would  be  an  inter- 
ference with  tbe  enjoyment  of  tbe  home* 
atead.  But  the  cotton  involved  In  tbia 
suit  had  been  gathered  and  prepared  for 
market.  There  la  no  reatrlctlon  placed  by 
law  on  the  voluntary  Incumbrance  of  ex- 
empt personal  property  by  the  owner; 
and,  as  the  crops  grown  upon  the  home- 
atead  are  personal  property,  tbey  may  be 
mortgaged  by  the  owner  of  the  crops, 
aithoui;h  he  may  be  tbe  owner  of  the  land 
upon  which  they  are  grown, and  be  at  the 
same  time  in  occupation  and  use  ot  It  as 
a  homestead.    Plaintiff  had  a  valid  iuort- 


gage  on  tbe  crops,  only  he  could  not  take 
poasesaion  of  tbe  homestead  to  enforce  it, 
and  the  levy  of  appellanta'  execution  up- 
on the  cotton  in  controversy,  and  tbe  sale 
thereof,  was  subject  to  tbe  plaintiff's  prior 
mortgage.  We  find  no  error  in  tbe  Judg- 
ment of  the  court  below,  and  are  of  tte 
opinion  that  it  abonld  be  affirmed. 

Htayton,  C.  J.    Affirmed,  as  per  opinion 
of  tbe  commission  of  appeals. 


Kpbtkin  et  al.  v.  Mbteb  Bros.  Dbuo  Go. 
et  al. 
{Supreme  Court  of  Texas.     Deo.  16, 1891.) 
AoTioN  roH  Ck>NvaR8ioN— Who  oas  MAniTAix. 
Ck>iiver8lon  cannot    be  maintained  for  a 
atook  of  liqnor  by  one  who  does  not  own  it  or 
have  an  interest  therein,  though  the   business 
is  carried  on  in  his  name  for  the  purpose  of  sav- 
ing the  real  owner  the  expense  of   a  wholesale 
license. 

Commissioners*  decision.  Section  A. 
Appeal  from  district  court,  Kanfman 
connty;  Anson  Bainkt,  Judge. 

Action  by  £.  Epstein  &  Co.  against 
Meyer  Bros.  Drug  Company  and  otbera 
for  illegal  seisure  and  conversion.  Judg- 
ment for  defendants,  and  plaintiSs  appeal. 
ARlrmed. 

Matbewa  &  Neyland  and  Wat.  H.  Allen, 
for  appellants.  McCormIek  Jk  Speace,  fur 
appelleea. 

CoLLAHD.  J.  Thla  ault  was  brought  by 
the  appellants,  E.  Epstein  &  Co.,  of  Sher- 
man, Tex.,  against  W.  L.  Cabell,  United 
States  manibal,  and  tbe  sureties  on  bla 
official  bond,  and  against  Meyer  Bros. 
Drug  Compan.v,  for  damages  for  alleged 
seisure  and  conversion  ot  certain  liquors 
of  the  value  of  f  674.50.  The  goods  were 
seized  by  Cabell  as  marshal  by  virtue  uf  a 
writ  of  attachment  sued  out  of  the  fed- 
eral court  at  Dallas,  Tex.,  at  tbe  anit  of 
Meyer  Bros.  Drug  Company,  against  one 
O.  Inabnit,  ot  Terrell.  Tex.  E.  Epstein  t 
Co.  allege  that  tliey  were  tbe  owners  of 
tbe  goods  when  seized,  and  herein  sue  for 
their  value.  A  general  statement  of  tbe 
tacts  may  now  be  given. 

O.  luabnlt  was  In  the  drng  and  liquor 
business  in  Terrell,  when  John  Inabnit, 
tbe  father  of  O.  Inabnit,  and  otbers,  con- 
stituting a  bank,  on  tbe  26tb  of  October, 
1888,  attached  the  entire  stock  of  O.  In- 
abnit, which,  by  order  of  the  court  in 
chambers,  wiis  sold,  and  paid  for  by  one 
John  (^layton.  Before  tbe  sale,  according 
to  tbe  case  as  made  by  Epstein  ft  Co., 
Henry  Hollander,  one  of  the  firm  of  Ep- 
stein ft  Co.,  made  an  agreement  with 
Clayton  that  tbe  latter  should  attend  tbe 
sale  of  the  attached  goods  at  Terrell,  and, 
if  be  could  purchase  tbe  same  at  flOcenta 
on  tbe  dollar  of  tbe  invoice  price,  or  less, 
be  should  take  the  stock,  except  the  dd- 
broken  packages  of  wines,  whiskies,  and 
brandies,  which  were  to  be  taken  by  Ep- 
stein ft  Co.  He  also  agreed  to  attend  the 
sale  ot  the  Patterson  goods,  attached, 
and  to  be  sold  at  Greenville.  Tex. ;  Epstein 
ft  Co.  to  take  off  bis  bands  the  unbroken 
packages  of  liquors  on  tbe  same  terms, 
they  being   wholesale  liquor   dealen  at 
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Sherman,  Tex.  Ctaytou  attended  the  sale 
at  Terrell,  and  bought  the  Inabnit  stock 
at  52  cents  oD  the  dollar  of  inroice  price, 
agKi'eKatliig  f6,500,  the  unbroken  pack- 
ageu  uf  llqaor  amounting  to  f  2,213,  and 
paid  for  the  name,  and  the  nioney  was 
paid  into  court,  to  abide  the  result  o{  the 
unit  against  Inahntt.  Clayton  listed  the 
unbroken  packaged  of  liquors,  and  sent  a 
etatetnent  ot  them  to  Epstein  &  Co.  He 
employed  one  Mattoz  to  take  charge  ot 
the  stock  at  Terrell,  to  carry  on  the  busl- 
neRB  in  the  same  store  formerly  used  by  O. 
Inabiilt,  who  was  also  employed  as  a 
clerk,  Mattoz  was  directed  by  Clayton 
to  store  all  the  unbroken  packages  of 
liquors  in  a  room  in  the  store  formerly 
used  as  an  office,  separate  from  the  other 
Koods,  and  Informed  bim  that  they  be- 
longed to  Epstein  &  Co.  This  vcas  done. 
iSome  of  these  whole  packages  were  sold  by 
Clayton's  agent,  and  billed  to  purcbaaere 
by  Epstein  &  Co.,  but  the  purchase  prices 
were  paid  to  Clayton,  and  no  money  was 
paid  to  Epstein  i,  Co.,  nor  had  they  paid 
Clayton  anything  oa  the  liquors,  when. 
In  February,  1S89.  Clayton  sold  the  stock 
ofdruga  to  Dr.  John  Inabnit,  who  still 
retained  O.  Inabnit  as  rlerk.  Meyer  Bros. 
Drug  Company  caused  these  unbroken 
packages  of  liquors  to  be  attached  April 
23,  Ibtffl,  as  the  property  of  O.  Inabnit,  for 
debt,  as  before  stated,  indemnifying  the 
marshal  making  the  levy.  Hence  this 
Bult  by  Epstein  ft  Co.  against  the  marshal 
and  Meyer  Bros.  Drug  Company.  The 
answer  to  the  suit  was  that  the  goodn 
were  not  the  property  of  Epstein  &  Co., 
but  were  the  property  of  O.  Inabnit,  at 
the  time  of  the  levy.  It  was  also  set  up 
in  the  answer  that  John  Inabnit,  fa- 
ther  ot  O.  Inabnit,  with  others,  had 
the  stock  ot  O.  Inabnit  attached  upon 
false  and  flctttiona  debts,  to  shield  the 
same  from  his  foreign  creditors;  that  the 
purchase  of  Clayton  was  pursuant  to 
sucb  fraudulent  deaign,  and  was  made  by 
bim  for  the  benefit  ot  O.  Inabnit,  from 
whom  the  title  to  the  goods  npver  i)a98ed ; 
that  the  name  of  E.  Epstein  ft  Co.  was 
used  for  the  same  frandnlent  parpoae,  and 
that  they  bad  no  other  Interest  in  the 
guoda ;  that  plaintiffs  were  wholesale  llq- 
aor dealers,  and  that  the  goods  were  held 
and  sold  nnder  cover  of  their  name  to 
evade  the  reveune  laws.  The  court  gave 
Judgment  for  defendants  npon  the  ground, 
as  stated  In  bis  findings,  that  John  Clay- 
ton was  the  owner  and  in  possession  of 
the  goods  when  levied  ou.  and  that  plain- 
tifls  had  no  title  or  possession,  and  were 
not  entitled  to  recover.  Plaintiffs  appeal, 
and  assign  this  conclnaion  of  the  court 
botb  ot  fact  and  law  as  error. 

We  think  tbe  conclnaion  ot  the  conrt  is 
supported  by  tbe  testimony,  as  what  has 
been  stated  ot  tbe  tacts,  and  some  addl- 
tlona,  will  show.  Hollander,  the  member 
ot  the  firm  of  Epatein  ft  Co.  who  made  the 
agreement  with  Clayton  to  buy  the  goods, 
testified  that  be  saw  Mattox,  tbe  agent 
ot  Clayton,  in  OreenviUe,  soon  after  the 
purchase,  took  him  into  a  store,  and 
showed  b!m  how  to  make  out  a  state- 
men  c  of  tbe  numbers  and  dates  of  the  rev- 
enue stamps  on  the  packages  of  liquors, 
and  directed  bim  to  make  oat  aucb  a 
v.lSs.w.no.?— 88 


statement  and  send  It  to  bis  firm.  That 
be  was  afterwards  advised  by  Mattoz 
that  he  could  not  make  up  tbe  statement, 
because  the  stamps  were  defaced  and  mo- 
tilnted.  Then  he  (Hollander)  concluded  to 
go  to  Terrell  himself,  and  make  out  bis 
list.  That  he  was  traveling  salesman  for 
his  firm,  and  had  not  had  an  opportunity 
to  go  to  Terrell  before  the  goods  were  at- 
tached by  Meyer  Drug  Company,  and  that 
be  had  been  waiting  to  do  this  before  ba 
paid  Clayton  for  the  goods.  Mattoz  cor- 
roborates this  statement,  and  says  be 
could  not  do  as  required  because  of  de- 
faced condition  of  tbe  revenae  stamps. 
Neither  ot  these  witnesses  ezpiain  why  the 
stamps  bad  to  be  so  listed.  It  may  be 
Inferred  from  this  testimony  that  uome- 
tblng  remained  to  be  done  to  identify  the 
goods  or  to  complete  the  transaction.  At 
all  events,  it  tends  to  strengthen  the  con- 
clusion of  the  court  that  Clatton  was  un- 
derstood to  be  the  real  owner  of  the 
goods,  even  though  some  of  the  facts  of 
tbe  arrangement  made  might  be  sufficient 
to  show  a  technical  ownership  in  Epstein 
ft  Co.  The  goods  were  never  moved  from 
the  drug-store,  but  remained  there  in  pos- 
session of  Clayton  and  bis  agent  about 
Biz  months  after  the  pnrcbaae,  during 
which  time  a  nnmber  of  the  whole  pack- 
ages were  sold  by  them,  though  billed  by 
Epstein  &  Co.,  at  Sherman;  tbe  price  be- 
ing paid  to  Clayton.  In  one  case  a  note 
was  given  Clayton  tor  a  barrel  of  the 
whisky, and  paid  through  tbe  bank;  In  an- 
other, O.  Inabnit  let  a  case  df  liquors  go 
to  pay  premium  on  his  life  policy,  and  the 
amount  was  charged  to  Clayton,  to  be  de- 
ducted from  the  salary  of  Inabnit  as  clerk. 
In  no  case  were  any  of  thepruceedsol  sales 
sent  to  Epstein  ft  Co.,  nor  did  it  appear 
that  they  kept  any  account  of  such  sales. 
E.  Epstein,  of  the  firm  ot  Epstein  ft  Co., 
testified  that  be  did  not  know  anything 
about  the  arrangement  between  Clayton 
and  Hollander.  JNo  record  was  made  on 
the  books  of  the  firm  of  Epstein  &  Co.,  ot 
any  goods  at  Terrell,  Tex.  That  no  rec- 
ord was  made  on  the  books  ot  the  sale  ot 
any  goods  at  Terrell.  That  his  firm 
owned  no  property  In  Kaufman  county 
on  Jannary  1, 1889,  and  rendered  for  taxes 
there.  That  bis  firm  had  never  paid  Clay- 
ton for  any  liquors,  and  bad  never  received 
any  money  for  any  sales  made  ot  liquors 
from  the  Inabnit  stock.  He  explains  that 
he  was  away  in  Europe  during  the  time 
these  transactions  were  in  progress  and 
pending,  and  they  were  lett  in  tbe  hands 
ot  bis  partner,  Mr.  Hollander;  but  tbe 
facts  are  as  he  states  them  in  regard  to 
the  entries  on  tbe  books,  and  tbe  non-pay- 
ment of  money  by  either  of  the  parties. 
The  facts  that  tbe  goods  were  separated 
from  the  general  stock,  were  sold  as  tbe 
goods  of  Epstein  ft  Co.,  and  that  there 
was  an  agrtx>ment  between  HoUanderand 
Clayton  as  stated,  are  sufficient,  ot  them- 
selves, when  taken  alone,  to  put  tbe  title 
in  Epstein  ft  Co.,  notwithstanding  there 
was  no  delivery,  (Owens  v.  Clark,  78  Tez. 
547,  ISS.  W.  Bep.lOl;)  and  notwithstand- 
ing tbe  mere  tact  that  Epstein  &  Co.  had 
never  paid  tor  them,  nor  wei-e  to  pay  for 
them  In  tbe  future,  (Brewer  v.  Blanton, 
M  Tex.  884,  1  8.  W.  Bep.  672;  Davis  v. 


Digitized  by 


Google 


594 


SOUTHWESTERN  EEPOBTBB,  Vol.  18, 


(Tex. 


Beaaon,  77  Tex.  604,  14  S.  W.  Rep.  198.) 
But  there  was  evidencn  belore  the  court  to 
Justify  his  coDclualon  that  It  was  not 
really  the  Intention  uf  the  parties  that  Ep- 
stein &  Co.  were  to  be  the  owners  of  the 
liquors.  The  evidence  warrants  the  infer- 
ence that  the  name  of  Epstein  ft  Co.  was 
used  hy  the  consent  of  Hollander  to  pro- 
tect Clayton  in  sellinar  tlie^oods  at  whole- 
sale, witliont  procuring  license  therefor. 
Tliat  the  parties  may  have  been  mistaken 
as  to  the  law  of  such  protection  would  be 
Immaterial.  But,  whatever  may  have 
been  the  motive,  the  ded action  of  the  court 
Is  not  without  evidence  to  support  It  that 
the  semblance  of  ownership  in  Epstein  & 
Go.  was  not  real,  but  that  in  fact  Clayton 
was  the  owner,  and  was  so  understood 
to  be  by  himself  and  Hollander.  Besides 
this,  It  seems  Hollander  thought  there  was 
■ometblug  else  to  do  to  put  the  title  in 
his  Brm  hy  way  of  designation  in  descrip- 
tion of  the  revenue  stamps  on  the  pack- 
ages before  the  transaction  was  fully  com- 
pleted so  OS  to  pass  the  title.  This  may 
have  been  according  to  the  terms  of  the 
agreement;  we  cannot  say.  The  evidence 
does  not  explain  the  necessity  or  the  rea- 
son of  listing  goods  by  the  stamps,  or 
why  the  description  ol  the  stamps  were 
material.  If  the  goods  were  bouRlit  for 
him,  he  could  take  them  as  well  with 
blurred  stamps  as  Clayton,  and  his  title 
would  not  be  thereby  affected.  The  infer- 
ence that  be  did  not  Intend  to  take,  them 
in  the  beginning,  and  that  Clayton  so  un- 
derstood it,  16  fairly  deducible  from  all  the 
facts.  If  Clayton  was  the  owner  of  the 
goods,  Epstein  ft  Co.  could  not  recover 
tor  their  seizure  and  conversion.  There 
was  no  error  in  this  concliiHlon  of  the 
court.  We  find  no  error  In  the  Judgment 
of  the  court  below,  and  are  of  the  opinion 
it  shonld  be  affirmed. 

Statton,  C.  J.    Afflrined,  as  per  opinion 
of  commission  of  appeals. 


Missouri  Pao.  Rr.  Co.  v.  Bitssbll  et  al. 
(Supreme  Court  of  Tecas.  Deo.  16,  1891.) 
Cabbibbs — DiLAT  nr  Shifpikg  Cattle — Daxaobs. 
In  on  action  against  a  carrier  for  delay  in 
delivering  cattle  shipped,  evidence  that  the  cat- 
tle sold  for  95,037.M,  and  that,  had  they  been  de- 
livered in  proper  time  and  in  proper  condition, 
tbey  woold  have  sold  for  from  25  to  86  per  cent 
more,  warrants  a  verdict  for  1746. 

Commissioners'  deelsion.  Section  A, 
Appeal  from  district  conrt.  Clay  county; 
Georqk  E.  Miller,  Judge. 

Action  by  Russell  ft  Morgan  against  the 
Missouri  Faciflc  Railway  Company  for 
delay  in  delivering  cattle.  Judgment  for 
plaintiffs.  Defendant  appeals.  Affirmed. 
This  is  the  second  appeal. 

Swan  A  Swnin,  for  appellant.  R.  D. 
Welborne,  for  appellees. 

Collard,  J.  This  case  was  formerly  be- 
fore the  commisHion  of  appeals,  by  con- 
sent of  parties,  when  the  Judgment  of  the 
court  below  for  $865  in  favor  oi  appellees 
against  appellant  was  reversed,  and  the 
cause  remanded.  The  decision  and  the 
opinion  will  be  found  In  16  S.  W.  Rep.  206. 


207.  The  case  was  tried  again  by  the 
court  without  n  Jury,  and  Judgment  was 
again  rendered  In  favor  of  appellees 
against  appellant  for  a  smaller  sum,  viz., 
for  f 745.  The  evidence  Is  much  tbe  same 
now  as  on  the  former  appeal ;  the  differ- 
ence being  that  the  Dally  Stock  Journal 
of  ('blcagu,  with  price-lists  of  cattle,  is  not 
now  in  evidence.  On  the  former  hearing 
the  court  thought  the  evidence  too  nncer- 
tuln  and  contradictory  to  authorise  the 
Judgment  for  the  amount  given,  and  Inti- 
mated that  it  could  not  have  been  for 
more  than  9769.26,  though  it  was  not  de- 
cided that  such  was  the  correct  amonnt. 

The  evidence,  as  it  now  appears  from 
the  record,  will  Justify  the  following  state- 
ment: Thecattle,(208bead,)  when  shipped, 
weighed  1,000  pounds  per  head,  or  208.000 
pounds,  and  in  transportation  by  rail 
would  ordinarily  lose  8  or  10  percent.  In 
weight  TaklngthelosBatlOpercent.,they 
should  have  weighed,  on  timely  arrival  in 
Chicago,  where  they  were  to  be  marketed, 
187,200  pounds.  They  should  have  ar- 
rived one  day  earlier  than  they  did  ;  and 
by  reason  of  the  delay,  and  improper 
treatment  by  tbe  company's  servants,' 
they  depreciated  in  weight  and  value. 
They  had  to  beheld  an  extra  day  in  Chi- 
cago before  they  could  be  put  on  the  mar- 
ket, on  account  of  their  bad  condition, 
and  during  all  the  delay  the  market  price 
declined.  Had  the;  arrived  in  proper 
time,  and  in  proper  condition,  they  would 
have  sold  for  25  to  35  per  cent,  per  cwt. 
more  then  they  did  sell  for.  They  did  sell 
tor  $6,027.65.  This  evidence  gives  ample 
margin  for  tbe  Judgment  rendered,  and 
even  for  a  greater  amount.  The  Judg- 
ment should  be  affirmed ;  and  it  is  so  or- 
dered. 

Statton,  C.  J.  Affirmed,  as  per  opinion 
of  the  commlBsion  of  appeals. 


Johnson  t.  Abubtronq  et  al. 

{Supreme  Court  of  Texas.    Feb.  18, 189Q.) 

Pbihoipai.  Ain>  Aobst— Pottbbs  or  Aobnt — Ar- 

PABE17T  AUTBOBITT. 

Where  the  president  and  flnanolal  agent 
of  a  duly-incorporated  nniyemity,  while  acting 
within  the  scope  of  Us  aathority,  and  without 
assuming  to  become  Individually  responsible,  re- 
quests an  architect  to  prepare  the  plans  for  a  cer- 
tain building,  and  the  architect  knows  that  the 
said  person  is  connected  with  the  university,  and 
Uiat  the  building  is  intended  for  a  pnblio  pur- 
pose, this  Is  BuflBolent  to  put  him  on  inquiry,  and 
the  liability  is  that  of  the  principal,  and  not  the 
agent. 

Appeal  from  district  conrt,  Tarrant 
county. 

Action  by  Armstrong  ft  Messer  against 
A.  A.  Johnson  tor  services  as  architects. 
From  a  Judgment  for  plaintiffs,  defendant 
api)eals.    Reversed. 

Stanley,  Spoonia  A  Meek,  for  appellant. 
Held,  West  A  Sxaltb,  for  appellees. 

Henby,  J.  Appellees,  as  partners,  sued 
appellant  tor  the  value  of  professional 
services  rendered  as  architects  at  appel- 
lant's request  In  tbe  preparation  of  plarn 
and  sppciflcntionB  tor  a  university  build- 
I  Ing  and  college  to  be  erected  at  Ft.  Worth. 
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Tex.,  alleging  the  valoo  of  snch  Herrlcea  to 
be  f  I,5(X).  Defendant  claimed  that  he  was 
at  the  time  president  and  flnauclal  agent 
ot  the  Ft.  'Worth  University,  a  corpora- 
tion duly  incorporated  tor  educational 
purposes,  which  Tvas  solvent  and  respon- 
sible, and  contemplating  the  erection  of 
said  building;  that  appellees  desired  to 
submit  to  him,  as  agent  of  said  corpora- 
tion, said  plans.  Ate.,  with  the  hope  and 
purpose  of  being  employed  to  superintend 
the  construction  of  said  bnilding,  it  such 
plans  were  adopted,  as  Is  usual  In  such 
casea;  that  he  never  assumed  nor  intend- 
ed to  become  individually  responsible  to 
appellees  for  the  work  done  or  to  be  done 
by  them,  and  never  promised  to  pay 
them  anything  for  their  services:  that  the 
plans  were  not  adopted,  and  the  work 
was  not  requested  nor  done  for  him  as  an 
Individual.  The  canse  was  tried  without 
a  Jury,  and  a  Jodgment  was  rendered  for 
plaintiffs. 

It  appears  from  nndispnted  evidence 
that  the  Ft.  Worth  University  was  a  cor- 
poration, and  that  the  defendant  was  Its 
president  and  financial  agent;  that  John- 
son requested  plaintiffs  to  do  the  work 
wbirh  is  the  foundation  ot  their  claim; 
that  they  performed  it,  and  that  their 
servIceH  were  reasonably  worth  the  sum 
for  which  judgment  was  rendered  in  their 
favor.  There  is  no  evidence  that  Johnson 
boand  himself  expressly  to  pay  plaintiffs 
tor  their  work.  The  evidence  of  plaintiffs 
relating  to  this  Isane  was  suhstantlolly  as 
followa:  "I  knew  the  -defendant  was 
flnancially  respoasible,  and  plaintiffs 
looked  to  bim  for  the  pay  for  our  work.  I 
knew  nothing  about  the  Ft.  Worth  Uni- 
versity,— whether  it  was  a  corporation  or 
not.  I  knew  that  the  building  for  which 
we  were  preparing  plans  was  tu  be  a 
school  or  college  building.  I  had  heard 
that  defendant  bad  something  to  do  with 
tbe  college,  and  I  believed  thathe  was  hav- 
ing the  plansmadofora  building  to  be  used 
as  a  college  or  university  building;  but  the 
church  and  college  and  university,  nor  a  ny- 
tbing.  had  anything  to  do  with  the  work 
we  did.  We  did  that  for  Dr.  Johnson,  the 
defendant.  Plaintiffs  would  not  have  done 
tbe  work  If  they  had  not  known  or  be- 
lieved that  defendant  was  to  pay  for  it. 
We  knew  that  be  was  a  thoroughly  re- 
sponsible  man  flnancially,  and  we  gave 
credit  to  .him  because  we  believed  from 
what  transpired  between  us  that  he  was 
rMpoostble  to  ua  for  the  same.  I  do  not 
know  that  defendant  said  expressly  that 
be  would  pay  for  the  plans,  but  be  ordered 
tbe  work  done,  and  said  nothing  about 
any  one  else  paying  for  it. " 

In  Buck  V.  Amldon,  41  How.  Pr.  878, 
the  law  npoij  tbe  subject  was  stated  in  a 
quotation  from  an  opinion  by  Lord  Ken- 
ton In  tbe  following  language:  "II  tbe 
mere  act  of  ordering  goods  was  to  make 
the  party  who  ordered  them  liable,  no 
man  conld  give  an  order  for  a  friend  in  the 
country  who  might  request  bim  to  do  It, 
without  risk  to  bimself.  If  a  party  orders 
goods  from  a  trndenman,  though  in  fact 
they  are  for  another,  if  tbe  tradesman 
was  not  informed  at  the  time  they  were 
for  the  use  of  another,  he  who  ordered 
them  is  certainly  liable,;  for  tbe  tradesman 


must  be  presumed  to  have  looked  to  his 
credit  only,  •  ♦  •  But  whenever  an 
order  is  given  by  one  person  lor  another, 
and  he  informs  tbe  tradesman  who  tbe 
person  Is  fur  whose  use  the  goods  are 
ordered,  lie  thereby  declares  himself  to  be 
merely  an  agent,  and  there  is  no  fonnda* 
tlon  for  holding  him  to  be  liable. "  Ogden 
V.  Raymond,  22  Conn.  879.  In  verbal  eon- 
tracts,  "If  the  agent  does  not  disclose  his 
agency  and  name  his  principal,  he  binds 
himself  personally."  Ewell's  Evans,  Ag. 
p.  414,  note  1.  If  Johnson  had  a  principal 
capable  ot  being  bound,  and  whom  he  bad 
authority  to  bind  by  the  contract,  and  if 
the  contract  was  about  the  business  ot 
tbe  principal,  and  such  facts  were  known 
to  plaintiffs,  then,  as  Johnson  did  not  ex- 
presBly  bind  himself,  it  must  be  held  to  be 
tbe  contract  and  debt  of  his  principal,  tor 
which  he  la  not  responsible.  It  clearly  ap- 
pears that  plaintifls  knew  that  the  build- 
ing  was  intended  for  a  public,  and  not  for 
a  private,  purpose.  The  evidence  does 
not.  In  so  many  words,  show  that  they 
knew  that  the  building  was  to  be  con- 
strnctnd  by  au  existing  corporation,  so  as 
to  apprise  them  that  •Tohnson  had  a  prin- 
cipal capable  ot  being  bound  by  the  con- 
tract. But  it  does  show  that  there  wasin 
fact  such  a  corporation  and  principal,  and 
tbe  circumstances  that  were  known  to 
plaintltts  were  sufficient  to  put  them  upon 
Inquiry.  The  inquiry  that  It  was  their 
duty  to  make,  under  the  circumstances  ot 
this  case,  would  have  developed  a  respon- 
sible principal;  and  It  Is  difficult  to  con- 
clude that  plaintiffs  did  not  have  actual 
knowledge  that  they  were  dealing  with 
a  corporation,  notwithstanding  the  fact 
that  they  did  not,  at  tbe  time  of  making 
tbe  contract,  inquire  tor  or  get  that  infor- 
mation from  Johnson,  the  agent.  It  is 
unnecessary  for  us  to  enumerate  here  all 
ot  the  circumstances  of  the  transaction 
leading  to  this  conclusion,  or  all  of  tbe 
reasons  upon  which  we  predicate  it.  The 
judgment  is  reversed,  and  the  cause  is  re- 
manded. 


Wallaor  t.  Bbrbt. 

(Supreme  Court  of  Texat.    Feb.  12, 1893.) 

Tbbspabs  to  Tar  Titlb— EvmsMCB— MosTOAOBa 
— Dbbs  Absoluts  in  Fobx. 

1.  In  treapass  to  try  title,  both  parties 
claimed  from  X.  as  a  common  source.  The  peti- 
tion described  tbe  premises  as  a  port  of  a  certain 
two-acre  tract  conveyed  by  G.  to  W.  In  1869. 
Flalntift  introduced  a  deed  from  L.  to  T.  &  R., 
which  referred  to  the  land  as  lying  north-west  of 
a  certain  railroad  track,  and  as  being  the  same 
conveyed  by  W.  to  R.  W.  in  1878,  and  wblob  was 
recorded  In  the  records  of  a  certain  county.  The 
records  thus  referred  to  were  not  introdaced. 
A  deed  from  T.  to  R.  containedasimlJardescrip- 
tlon,  with  a  reference  to  the  deed  from  R.  W. 
to  L.,  and  from  L.  to  T.  &  R.  A  deed  from  R. 
to  plaintiff  described  the  land  as  lying  in  a  cer- 
tain town,  and  being  the  same  conveyed  by  L.  to 
T.  &  R.  in  1874.  Beld,  that  plaintlil  had  failed 
to  identify  the  land  as  that  described  in  his  pe- 
tition. 

a.  An  instruction  that  where  one  of  tbe  par- 
ties, in  trespass  to  try  title,  alleges  that  tbe  deed 
under  which  the  other  claims,  though  absolute 
on  Its  face,  was  reall.v  intended  as  a  mortgage, 
he  must  prove  "clearly  and  satisfactorily"  that 
such  was  tbe  case,  Is  erroneous,  in  ezacti: 
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higher  degree  of  proof  than  the  law  requires  In 
■ocL  cases. 

S.  Tbe  declarations  of  a  grantor,  while  in 
possession  of  the  land,  that  a  certain  deed,  abso- 
lute on  its  'face,  was  really  intended  as  a  mort- 
gage, are  not  admissible,  for  any  purpose  l>earlng 
on  tike  question  of  title,  where  they  were  not 
made  In  the  presence  of  tjie  grantee,  and  It  was 
not  sought  to  prove  them  until  years  after  the 
transaction  to  wnloh  they  referred. 

Error  from  diRtrictcoart,  Dallas  cuoDty. 

TrespasB  by  J.  D.  Berry,  administrator, 
asalDBt  T.  F.  Wallace,  to  try  title.  From 
a  Jadginent  for  plaiatlll,  defendant  brings 
error.    Bereraed. 

BoBBeit,  Seay  &  Maae,  for  plaintiff  in  er- 
ror, fi.  G.  RobertBOB,  for  defendant  In 
error. 

Stayton,  C.  J.  This  is  an  action  of  tre»- 
pass  to  try  title,  bronght  by  Mni.  Ray, 
who  died  pending  the  litigation;  and  It 
was  prosecuted  tu  final  jndgmeDt  by  de- 
fendant In  error  as  admlnlstratur  of  her 
estate.  It  was  admitted  tbat  John  Lee 
was  the  common  soarceof  title,  and  plain- 
tiff in  error  claims  through  a  sale  regular- 
ly made  in  the  coarse  of  tbe  administra- 
tion of  Lee's  estate,  and  Mrs.  Ray  claims 
through  a  deed  made  by  John  I^ee  several 
years  before  bis  death,  which,  though  in 
form  an  absolute  deed,  was  claimed  by 
-defendant  to  have  been  Intended  only  as  a 
mortgage;  and  this  was  tbe  main  issue 
in  the  case. 

Tbe  court  gave  the  following  charge: 
"Tbe  only  issue  of  fact  presented  for  your 
consideration  in  this  case  is,  was  the  deed 
made  by  Lee  to  Thurmond  &  Bay  intend- 
ed, between  the  parties,  to  bea  mortgage? 
This  deed  being  absolute  on  its  face,  it  is 
presumed  to  express  the  true  intention 
and  transaction  between  the  parties.  The 
defendant  averring  that  this  deed  was 
really  intended  to  be  a  mortgage,  tiie  law 
devolves  upon  him  the  burden  of  proving 
clearly  and  satisfactorily  to  your  minds, 
by  evidence,  the  fact  that  such  waa  the 
vase.  If  be  has  done  so,  then  you  should 
find  for  the  defendant.  If  he  has  failed  to 
do  SM,  then  you  should  find  for  the  plain- 
tiff." This  charge  exacted  of  the  defend- 
ant a  higher  degree  of  evidence  or  proof 
than  the  law  requires,  even  in  cases  of  this 
character.  Pratlier  v.  Wllkeus,  68  Tex. 
187,  4  8.  W.  Rep.  252;  Wylie  v.  Posey,  71 
Tex.  34.  9  S.  W.  Rep.  87;  Sparlcs  v.  Daw- 
son, 47  Tex.  138;  Railway  Co.  v.  Matula, 
W  Tex.  577,  15  S.  W.  Rep.  573. 

The  admlHsion  that  John  T.iee  was  com- 
mon source  of  title  did  not  relieve  plaintiff 
of  the  burden  of  connecting  himself  with 
that  title  by  proper  evidence,  (Tapp  r. 
Corey,  64  Tex.  594;)  and  It  ia  urged  that 
this  was  not  done,  and  that  for  this  rea- 
son tbe  court  should  have  granted  a  new 
trial.  In  the  petition  and  judgment  tbe 
premises  are  described  as  follows.  "Be- 
ginning at  the  N.  E.  corner  of  a  certain 
2-acre  tract  conveyed  October  18,  1869,  by 
M.  OnlUot,  to  Caver  WIIIIh  and  George 
Washington ;  thence  S.  with  the  E.  line  of 
said  tract  to  its  S.E.  corner;  thence  W. 
with  tbe  S.  line,  and  N.  to  tbe  N.  line,  and 
E.  to  the  beginning,  so  as  to  embrace  In 
the  rectansle  thus  cut  off  the  E.  end  of 
said  2-acre  tract,  one-half  acre  of  land. " 
In  the  deed  iuti-oduced  by  plaintiff  from 


John  Lee  to  Thurmond  A  Ray  the  prem- 
ises are  described  as  follows:  "Liying 
north-west  of  the  Houston  ft  Texas  Cen- 
tiral  Railway,  in  the  city  and  county  of 
Dallas,  in  the  state  of  Texas,  it  being  tbe 
same  land  deeded  to  Richard  Watldns  by 
Carver  Willis  on  the  7th  day  of  May,  1873, 
In  Book  1,  on  page  110,  and  deeded  to  me 
by  Richard  Watklns  on  tbe  lltb  day  of 
June,  1873,  this  deed  recorded  on  the  16th 
day  of  June.  1878,  in  Book  1,  page  166, 
Record  of  Dallas  County,  Texas,  to  wbicii 
records,  for  specific  description,  reference 
is  hereby  made."  Tbe  records  referred  to 
were  not  introduced.  The  description  in 
the  deed  from  Thurmond  to  Ray  is  sim- 
ilar to  that  in  the  deed  of  Lee  to  Thur- 
mond &  Ray,  adding  a  reference  to  tbe 
deed  from  Watklns  to  Lee  and  from  Lee 
to  Thurmond  &  Ray;  no  other  descrip- 
tion of  the  premlseH  being  given.  In  the 
deed  from  H.  L.  Ray  to  Mrs.  Rena  Ray 
the  premises  are  described  as  lying  in 
Freedmautown;  being  thesame  deeded  to 
J.  M.  Thurmond  and  H .  L.  Ray  by  Lee  on 
the  19th  of  October,  1874.  If  the  records 
referred  to  in  tbe  deed  from  Lee  to  Thur- 
mond &  Ray,  and  in  the  deed  from  Thur- 
mond to  Ray,  bad  been  Introduced, it  may 
be  that  it  would  have  appeared  tbat  Ray 
acquired  whatever  right  Lee  once  had  in 
tbe  land  described  in  the  i>etitIon;  but 
this  was  not  done.  The  same  evidence 
might  possibly  have  shown  that  the  sauie 
property  passed  to  Mrs.  Ray  by  tbe  deed 
made  to  ber  by  N.  L.  Ray. but  this  is  unde- 
termined, for,  BO  far  as  the  record  shows, 
the  only  facts  of  identification  would  b« 
the  date  of  the  deed,  and  the  parties  to  it. 
The  plea  of  not  guilty  was,  for  tbe  pur- 
pose of  the  case,  an  admission  that  defend- 
ant was  In  possession  of  the  property  de- 
eci-ibed  in  the  petition,  bnt  was  a  denial 
that  plaintiff  had  title  to  it,  and  conM  not 
be  construed  Into  an  admission  that  the 
deeds  offered  In  evidence  by  plaintiff  possed 
title  tu  that  particular  land :  and  thesame 
is  true  as  to  the  general  pleas  of  limitation 
pleaded  by  defendant.  Under  tbe  agcree- 
ment  as  to  common  source  of  title.  It 
was  incumbent  on  plaintiff  to  show  title 
under  John  Lee.  The  deed  by  Lee  to 
Thurmond  A  Ray  was  of  date  October  19, 
1874,  and  there  was  evidence  showing  that 
Lee  occupied  tbe  property,  claiming  it  aa 
his  own,  until  his  death.  In  1880;  bnt,  in 
view  of  tbe  fact  that  the  Judgment  must 
be  reversed  for  matters  already  consid- 
ered, we  dbem  it  unuFcetmary  to  express 
any  opinion  as  to  the  sufflclency  of  the 
evidence  to  aaatain  tbe  proposition  that 
the  conveyance  by  Lee  to  Thurmond  & 
Ray  was  Intended  solely  as  a  mortgage. 

Defendant  offered  evidence,  tbe  anb- 
stance  of  which  is  thus  stated  by  his 
counsel:  "The  defendant  offered  to  prove 
by  the  witnesses  Strlbling,  Cullen,  Mc- 
Kee.  and  Griffin  that  at  various  times,  be- 
ginning about  October  19,  1874,  the  date  of 
his  deed  to  Thurmond  ft  Ray,  John  Lee 
stated  publicly  and  continuously  that  he 
had  given  them  a  lien  upon  the  premises 
to  secure  them  a  lawyer's  fee;  tbat  he 
still  owned  the  lot,  and  was  working  to 
pay  off  the  lien;  tbat  at  different  times  he 
stated  that  he  was  paying  off  his  claim  to 
Mrs.  Ray ;  tbat  abQUt  two  years  before 
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bin  death,  he  claimed  and  aanerted  at  dit- 
terpnt  times  that  he  had  paid  off  thla  Hen 
tu  Mrs.  Ray,  and  his  lot  was  now  free, 
and  that  he  contlnnally  made  these  asser- 
tions up  to  the  time  of  bis  death.  All  of 
said  declaratloiiB  were  made  while  be  was 
Id  posseaslon,  and  controlling  the  prem- 
ises, and  his  claim  to  the  same  was  pob- 
lic  and  DOtorloos.  Tbe  evidence  was  ob- 
jected to  by  plaintiff  on  the  Kroood  that  it 
waa  not  evidence  against  Rena  Ray's  title 
nnleiiH  made  in  her  presence,  or  In  the 
nresenoe  of  those  ander  whom  she  claimed. 
The  coart  sastained  the  objection  and  ex- 
cluded the  testimony,  to  which  the  defend- 
ant duly  excepted.  By  tbe  witness  Strlb- 
linv  tbe  defendant  further  offered  to 
prove  (I)  that,  after  the  execution  of  the 
deed  from  John  Lee  to  Thurmond  &  Ray, 
L-ee  offered  to  sell  Stribling  a  part  of  tbe 
lot  In  controversy,  in  order,  as  Lee  said, 
tu  get  money  with  which  to  settle  a  lien 
of  TburmuDd  &  Ray<H.  This  was  while 
Lee  was  to  possession  of  the  premiHeB,aud 
renting  a  part  of  them  to  Stribling.  (2) 
That  aboat  the  year  lf)77.  after  paying 
Mrs.  Ray  some  money,  and  Immedlatrty 
after  she  left,  and  nut  in  her  presence  or 
bearing.  Jobn  Lee  said  to  witness,  'I  will 
soon  Hnish  paying  ber  that  fee,  and  my 
lut  will  be  free  from  the  lien.'  (3)  That 
abont  the  year  1878  Mrs.  Ray  came  to 
John  Lee,  and  got  some  money  from  him 
while  he  was  on  the  premises  In  contro- 
versy, and,  as  soon  as  she  left, — she  not 
being  present,— Lee  said  to  witness; 
'TbankOodI  I  have  paid  off  that  claim 
at  last,  and  my  lot  Is  clear!'— and  that 
after  tbis  Urs.  Ray  came  no  more  until 
after  bis  death,  wlilcb  occurred  early  In 
tbe  year  1880.  To  this  evidence,  plaintiff 
objected  that  it  waa  irrelevant  and  hear- 
say, and  not  evidence  against  Mrs.  Ray's 
title,  untesa  the  matters  occurred  in  the 
prcHence  of  Mrs.  Ray,  or  those  under 
whom  she  claimed.  The  court  sustained 
the  objection,  and  refused  to  allow  the 
proof.  It  was  not  claimed  that  Mrs.  Ray, 
or  those  whose  title  st>e  claims,  was  pres- 
ent ur  knew  of  said  declarations.  The  de- 
fendant duly  excepted  to  tbe  exclusion  of 
said  evidence."  Appellant  sought  to  give 
character  to  a  transaction  occurring  be- 
tween Jobn  Lee  and  Thurmond  &  Ray 
In  1K74  by  the  declarations  of  Lee  made 
many  years  afterwards,  and  we  tbink  it 
dear  that  sneb  declarations  were  not  ad- 
mtsaible  aa  res  /reeUB;  and,  being  self-serv- 
ing, the  fact  that  they  were  made  while 
In  posaeselOD  of  tbe  land  would  not  make 
tbeni  admissible  for  any  purpuee  bearing 
on  tbe  question  of  title.  Whart.  Ev.  1101, 
11.56;  Whitney  v.  Houghton,  125  Mass. 
451:  Noarsev.Nourse,  116 Mass.  102;  Dnvall 
T.  Dnrby,  38  Pa.  St.  69;  Hogsett  v.  Ellis, 
17  Mk-h.  871 ;  Morrill  v.  Tltcomb,  8  Allen, 
100.  For  the  errors  noticed  the  Judgment 
will  be  reversed  and  the  cause  remanded. 


Cbask  t.Teal.  et  hI. 
(Supreme  Court  aj  Tttxxm.    Feb.  18, 189S.) 
Rbil-Estats  Brokers — Aotioh  for  Commissions 
— Wkioht  or  EvinBNCB  —  Beckbt  Aobibubht 
ifiTS  Fl-rchasbr— EvrscT. 
1.  Where,  in  an  acUoD  to  reoorer  commis- 
•iODS  for  MUlng  land,  the  testimony  of  bothplain- 


tUts  that  they  were -hired  by  defendant,  and 
procured  three  purchasers,  is  slightly  corrob- 
orated by  some  of  tbe  witnesses,  but  is  flatly  de- 
nied by  defendant  and  the  purchasers,  a  findlDg 
for  plaintiffs  will  not  be  reversed  because  con- 
trary to  the  weight  of  evidence. 

3.  An  agreement  between  real-estate  brokers 
to  divide  tbelr  oommisslons  with  one  of  tbe  three 
pmrobasera,  coaoealed  from  the  other  purohasen 
and  from  the  prlnoipal,  does  not  revoke  the 
orokers'  agency,  not  deprive  them  of  their  right 
to  commissions. 

Appeal  from  district  court,  Tarrant 
county;  J.  C.  Randolph,  Special  Judge. 

Action  by  W.  G.  Teal  and-  another 
against  E.  R.  Cbase  to  recover  commis- 
sionA.  Judgment  fur  plaintiffs.  Defend- 
ant  appeals.    Affirmed. 

Templeton  <ft  Carter,  for  appellant. 
Cappa  A  CanUy,  for  appellees. 

Hbnbt.  J.  Tbis  suit  was  brought  by 
appellees,  a  firm  ut  real-estate  brokers,  to 
recover  commissions  charged  to  he  due 
them  by  appellant  for  procuring  purchas- 
ers for  certain  real  estate  owned  and  sold 
by  him  to  sucb  purchasers.  Tbe  case  was 
tried  by  tbe  court  without  a  jury,  and  a 
Judgment  was  rendered  in  favor  of  tbe 
plaintiffs.  Tbe  court  made  Its  findings, 
which  are  as  follows:  "(1)  That  on  tbe 
lOtb  day  of  April,  18SK),  the  defendant  was 
the  owner  of  tbe  property  described  in 
tbe  plaintiffs'  petition,  to-wit :  Block  No. 
18,  in  PatiUo's  addition  to  the  city  of  Fort 
Worth,  In  Tarrant  county,  Texas:  and 
block  Mo.  BI,of  the  Bellevue  Hill  addition 
to  said  city.  (2)  That  on  said  date  the 
defendant,  E.  E.  Cbase,  entered  into  a  ver- 
bal contract  with  the  plniutlffs,  wherein 
be  employed  them  as  bis  agrents  to  sell 
blockS'of  land  for  the  following  suras,  to- 
wit,  block  No.  18  for  $22,500,  and  block 
No.  BI  for  $11,000,  obllgatinK  himself  in 
said  contract  to  pay  plaintiffs  five  per 
cent,  upon  tbe  amount  for  which  they 
should  sell  said  land  under  the  terms  of 
said  agency.  (8)  That  for  said  consldeiv 
ation  the  plalntltte  agreed  to  act  as  such 
agents  for  defendant,  and  endeavor  to 
sell  said  blocks  of  land  for  him.  (4)  Tbat 
as  such  agents  for  defendant  tbe  plaintiffs 
began  negotiations  with  Q.  C.  Bailey,  J. 
U.  Park,  and  E.  B.  Pendleton  to  sell  them 
said  tracts  of  land,  carried  them  tosee  the 
same,  and  informed  them  as  to  price,  as 
to  who  was  tbe  owner  thereof;  and  said 
parties  expressed  themselves  as  being 
pleased  with  said  property,  and  prom- 
ised to  notify  plaintiffs  when  they  decided 
whether  they  would  buy  tbe  same.  (5) 
That  on  the  same  day,  after  tbe  plaintiffs 
bad  rommenced  the  negotiations  for  tbe 
sale  of  said  property  as  above  set  fortb, 
they  informed  defendant  as  to  what  they 
had  done,  and  requested  bim  to  also 
take  said  Bailey,  Park,  and  Pendleton  to 
see  said  land,  which  be  did.  (6)  That 
thereafter  tbe  defendant  continued  said 
negotiations  first  began  by  plaintiffs  with 
said  Bailey,  Park,  and  Pendleton  to  sell 
tbem  said  land,  and  on  tbe  17tb  day  of 
April,  1890,  as  a  result  of  said  negotia- 
tions first  begun  by  plaintiffs,  defendant 
sold  and  conveyed  tu  suld  Bailey,  Park, 
and  Pendleton  said  lot  18  for  $22,500,  and 
on  the  15th  day  of  May,  1890,  as  a  result 
of  said    negotiations  so  commenced   by 
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plalutitfa,  defendant  sold  and  conveyed 
Bald  block  BI  to  aald  Pendleton  for  f  10,- 
500,  same  satlBfactory  to  defendant.  (7) 
That  plaintiffs  procured  for  defendant 
said  parchasers  of  said  land  aftertbeir em- 
ployment to  sell  the  same  as  aforesaid, 
and  began  the  negotiations  to  sell  the 
same  to  said  Bailey,  Park,  and  Pendleton 
before  the  defendant  knew  they  desired  to 
buy  the  same,  or  had  said  anything  to 
said  pnrchasers,  or  they  to  him,  in  re- 
gard to  said  matter.  (8)  That  said  Bai- 
ley, Park,  and  Pendleton  were  at  the  time 
of  Haid  sale  to  them,  and  now  are,  non- 
residents of  this  state,  and  knew  nothing 
as  to  the  said  land  or  its  locatlim  until 
same  was  shown  to  them  by  plaintiffs, 
as  aforesaid.  (9)  That  the  defendant  has 
never  paid  the  plaintiffs  their  commis- 
sion as  bis  agents,  as  aforesaid,  In  procur- 
ing said  pnrchasers  of  said  land ;  thereby 
effecting  said  sale.  (10)  That  it  is  the  cus- 
tom in  Fort  Worth,  Texas,  for  land- 
agents  to  receive  no  commission  where 
land  placed  in  their  hands  for  sale  Is  sold 
by  the  owner,  provided  the  owner  first 
finds  the  purchaser  and  begins  the  nego- 
tiations that  result  In  such  sale.  (11) 
The  court  therefore  finds,  under  the  law 
as  applied  to  the  foregoing  facts,  that  the 
plaintiffs  are  entitled  to  recover  from  de- 
fendant the  snm  of  $1,650,— Ave  per  cent, 
commission  on  the  amounts  tor  which 
said  lots  were  sold  as  aforesaid,— together 
with  Interest  thereon  from  the  Ist  day  of 
Janaary,  1891,  at  the  rate  of  eight  per 
cent,  per  annum;  and  it  la  ordered  that 
Judgment  be  so  entered." 

The  assignments  of  error  call  in  ques- 
tion the  sufficiency  of  the  evidence  to  sus- 
tain the  Judge's  findings  ol  fact.  The  flnd- 
inga  are  supported  by  the  evidence  of  the 
two  plalntilTs,  who  testified  In  thecase,  and 
their  evidence  is  not  without  a  slight  sup- 
port in  the  testimony  of  some  of  the  other 
witnesses.  On  the  other  hand,  it  is  contrary 
to  the  positive  evidence  of  the  three  pur- 
chasers, and  of  the  defendant  himself.  It 
seems  to  us  that  the  preponderance  of  the 
evidence  was  decidedly  In  favor  of  the  de- 
fendant, and  wn  are  unable  to  see  why 
that  of  the  plaintiffs  waspreferred  over  the 
evidence  of  the  defendant,  intelligently 
corroborated  as  it  was  by  the  evidence  of 
the  three  disinterested  witnesses,  who 
were  In  a  sltnation  to  know  the  material 
facts,  and  who  testified  In  regard  to 
them  folly  and  nnequi  vocally.  But  some 
of  the  evidence  was  given  in  the  presence 
of  the  court,  and  thejudge  who  heard  it 
was  in  a  better  position  to  estimate  its 
full  value  than  we  are.  We  do  not  find 
anything  in  the  record  to  justify  us  In  de- 
parting from  the  well-established  practice 
of  this  court  not  to  reverse  a  Judgment 
on  the  facts  when  the  findings  of  the  trial 
court  have  evidence  snfflcient  to  support 
them,  notwithstanding  they  may  seem  to 
us  to  be  contrary  to  Its  preponderance. 

The  (liiendant  introduced  evidence  to 
show  that  the  plaintiffs  had  a  secret 
agreement  with  Bailey,  one  of  the  pur- 
chaserM,  to  divide  with  him  the  commis- 
sions that  they  were  to  receive  from 
Chase  for  making  the  sale  to  Bailey  and 
his  associates.  We  are  unable  to  see  how 
Chase  was  Injuriously  affected    by    that 


agreement,  nor  why  it  should  j>e  treated 
aa  cause  for  the  reversal  of  the  judgment 
on  the  objection  made  to  it,  which  is  aa 
follows:  (7)  "The  conrt  erred  In  render- 
ing Judgment  for  the  plaintiffs,  because 
the  undisputed  evidence  was  that  they 
bad  entered  into  a  Irandulent  agiveraent 
to  divide  tbeir  commissions  with  George 
C.  Bailey,  one  of  the  persons  to  whom 
they  were  trying  to  sell  defendant's  land, 
and  which  plaintiffs  and  said  Bailey  fraud- 
ulently concealed  Irom  said  defendant  and 
Pendleton  and  Parks,  the  other  proposed 
purchasers  of  defendant's  said  property, 
and  which  fraud  worked  n  revocation  of 
the  plaintiffs'  agency,  and  deprived  them 
of  any  right  to  any  commlHslons.  or  at 
most  only  to  one-half  of  the  five  percent." 
The  Judgment  la  afiBrmed. 


DONCAN  ▼.  BiCKFORD  et  Sl. 

(Supreme  Court  of  Texae.    Feb.  18, 1803.) 
CouMnxiTr  Pbopertt— Aoqcisitioh  op  Lahi^— 

CONSIDEKATION. 

1.  Five  yeaiB  after  a  husband  received  a 
void  deed  oi  certain  pabllo  land  his  wife  died. 
Meanwhile  another  person  located  certificates  on 
the  land,  and  subseqoently  received  patents  there- 
for. After  the  husband's  second  marriage  a  com- 
promise was  made  in  a  suit  between  bim  and  the 
patentee,  wbereby  the  husband  received  from  the 
patentee  a  deed  of  a  part  of  the  land.  The  hus- 
band lived  on  the  land  with  his  second  wife  from 
the  date  of  tbeir  marriaKe  until  bis  death,  field, 
that  the  consideration  forthe  deed  from  the  pat- 
entee was  the  abandonment  by  tbe  husliand  of  his 
'adverse  possession  of  the  rest  of  the  land,  or  the 
abandonment  ol  the  suit,  and  that,  in  either 
event,  the  land  conveyed  became  community 
property  of  the  husband  and  second  wife. 

2.  Land  acquired  oy  a  husband  during  mar- 
riage is  prima  fada  community  property,  and 
the  presumption  can  be  rebutted  m  favor  of  chil- 
dren of  a  prior  marriage  only  by  showing  that 
the  oonslderation  arose  from  the  community 
property  of  the  prior  marriage,  or  from  the  wife 
or  the  husband,  prior  to  his  second  marriage. 

Appeal  from  district  court,  Refugio 
county. 

Action  to  try  title  and  for  partition  by 
J.  W.  Duncan  against  B.  J.  BIckford  and 
others.  Judgmentfordetendant.  Plaintiff 
appeals.    Modified. 

Glass,  Calhnder  A  Proctor,  tor  appel- 
lant.   Fly  <e  Hill,  for  appellees. 

Hbnrt.  J.  The  appellant  brought  ttaia 
suit  to  try  title,  and  recover  eight-four- 
teenths of  a  tract  of  land  containing  2S0 
acres,  and  (or  partition.  The  canne  was 
tried  by  the  court  without  a  Jury,  upon 
an  agreed  statement  of  facts,  and  judg- 
ment was  rendered  for  the  plalntlO  for 
one-eighth  Interest  in  the  land.  Tbe  fol- 
lowing Is  the  substance  of  tbe  agreed 
statement:  Peletlah  BIckford  was  mar- 
ried to  Sarah  Lewis  on  the  21st  day  of  De- 
cember, 1S48.  The  said  Sarah  Lewis  BIck- 
ford died  Intestate  in  June,  1854,  leaving 
one  child,  whose  title  the  plaintiff  subse- 
quently acquired.  In  June,  1855,  Peletiah 
BIckford  married  Elisabeth  Kinney,  who  is 
now  the  defendant  Elisabeth  BIckford.  In 
1880  the  said  Peletlah  died  intestate,  leav- 
ing surviving  him  his  wife,  the  said  Elisa- 
beth, and  seven  children  by  her,  and  also 
tbe  child  by  his  first  wife.  Subsequently 
to  his  death  one  of  tbe  children  by  bis  sec- 
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oDd  wite  died  unmarried.  In  Februarj-, 
1H-I9.the  said  Peletlah  purrbased.atan  ad- 
ministrator'B  aale.ljj  leaeruefi  of  land,  part 
of  6ji  leagnen  granted  to  Joahoa  Davis. 
Said  sale  waa  approved  in  Marcli,  1849. 
and  a  deed  bearing  date  tlie  6th  day  of 
March.  1848,  and  aclcnnwledged  by  the  ad- 
irinlBtrator  on  the  16tb  day  of  March, 
1850,  was  made  by  the  adminiatrator  to 
tbe  aaid  Pele^iab.  The  land  described  in 
■aid  deed  included  tbe  tract  now  in  con- 
troversy. Tbe  said  deed  recited  that  the 
consideration  for  it  was  S188  in  cauh. 
That  part  of  tbe  grant  of  which  the  1% 
leagues  so  conveyed  constituted  a  part 
was  void  t>ecaoBe  it  was  situated  within 
tbe  10  littoral  leagues,  and  In  1850  one 
Francis  Bricbta  located  certiflcatea,  ag- 
gregating 2,660  acres,  upon  a  part  of  said 
land,  BO  as  to  embrace  the  W)  acres  now 
in  controversy,  and  patents  were  iaiiued 
for  tlie  lands  so  located  in  the  year  1863. 
In  1853  Bricbta  began  suit  against  tbe  said 
Peletlah  Bickford  for  the  recovery  of  tbe 
said  2,560  acres  of  land.  In  1875  Judgment 
waa  rendered  by  tbe  district  court  of 
Matagorda  county  in  favor  of  the  said 
Peletlah  for  the  250  acres  In  controversy 
now.  Such  judgment  was  according  to 
a  roniprumi»e  made  by  tbe  partiea,  and 
was  evidenced  by  a  deed  from  the  plain- 
tiffs in  tbe  suit  to  the  said  Peletlah,  whicb 
recited  that  it  was  made  in  settlement  of 
the  said  litigation.  The  said  Peletlah  lived 
on  the  land  now  in  controversy,  with  his 
second  wife  and  bis  daughter  by  bis  first 
niarriage.from  the  date  of  his  second  mar- 
riage until  his  death,  which  occurred  in 
the  year  1880.  The  widow  of  the  second 
marriage  and  her  children  continued  to  re- 
side apon  the  land  after  tbe  death  of  the 
Bald  Peletlah.  Upon  this  evidence  the 
court  held  that  the  land  was  the  separnte 
entate  of  the  said  Peletlah,  and  rendered 
Jndicment  accordingly. 

Tbe  agreement  that  tbe  grant  under 
vi-hlcb  tbe  adminUtrator  of  tbe  estate  of 
William  Grant  claimed  tbe  land  was  void, 
shows  tbat  no  title  was  conveyed  by  his 
dee<l  to  Bickford.  The  agreement  shows 
that  tbe  only  title  that  Bickford  ever  ac- 
quired was  conveyed  to  him  by  tbe  heirs 
of  Francis  Bricbta  In  1860,  and  the  Judg- 
ment rendered  In  puiituance  thereof  In  1875. 
The  fact  that  tbe  title  was  acquired  dur- 
ing the  existence  of  tbe  second  marriage 
makes  a  prima  faole  case  of  title  In  Bick- 
ford and  bis  second  wife.  This  presump- 
tion can  only  be  rebutted,  in  a  contro- 
versy between  the  present  parties,  by 
showing  that  the  consideration  that  In- 
duced the  conveyance  came  either  from 
Bickford  or  his  first  wife,  or  from  their 
commnnlty.  It  seems  clear  to  ns  that  the 
snrrender  of  part  of  their  land  by  tbe 
plaintiff  in  tbe  salt  was  induced  by  tbe 
adverse  possession  by  tbe  defendants;  it 
cannot  be  attributed  to  their  title,  when 
it  is  conceded  tbat  they  had  none,  nor  can 
it  be  put  upon  tbe  ground  that  it  was  be- 
cause their  claim  was  a  cloud  upnu  tbe 
plaintiff's  title,  when  it  is  admitted  thut 
the  claim  of  title  was  a  nullity.  There  Is 
no  evidence  of  any  possession  by  Biciifurd 
prior  to  bis  second  marriage.  The  only 
evidence  tending  to  show  the  beginning  of 
the  actnal  possession  of  the  laud  (ty  Bick- 


ford is  tbat  b«  and  bis  wife  and  dangtater 
lived  on  the  land  "from  the  date  of  bis  sec- 
ond marriage."  But  if  the  abandonment  of 
tbe  contest  against  plaintiff's  title  sbould 
be  tested  as  tbe  true  consideration  of  the 
compromise  and  conveyance,  that,  too, 
occurred  during  the  second  muniage.  We 
conclude  tbat  tbe  land  belonged  to  the 
community  estate  of  Bickford  and  his  sec- 
ond wife.  When  be  died,  one-eightb  of  bis 
bait  descended  to  bis  daughter  by  bis  first 
wife.  When  one  of  the  children  of  his  sec- 
ond wife  died,  one-halt  of  the  interest  in- 
herited by  it  from  its  father  vested  in  its 
mother,  and  one-thirteenth  of  the  other 
half  thereof  vested  in  the  daughter  by  tbe 
first  wife,  and  two-thirteenths  ol  one-halt 
of  the  interest  of  deceased  child  vested 
in  eacb  of  the  children  by  tbe  second  mar- 
riage. The  Judgment  will  be  reversed, 
and  tbe  cause  remanded,  bo  tbat  parti- 
tion maybe  made  between  the  plaintiff 
and  the  defendants,  in  which  the  interest 
inherited  by  the  daughter  ol  the  first  mar- 
riage from  her  father  and  from  her  de- 
ceased brother  of  the  halt  blood  shall 
be  set  off  to  tbe  plaintiff.  If  it  can  be 
done  without  Including  any  part  of  the 
homestead  of  200  acres.  Tbe  costs  of  tliia 
appeal  will  be  adjudged  against  tbe  ap- 
pellant. 

Clrmrntz  t.  M.  T.  Jones  Lumbrr  Co. 

(Supreme  Court  (if  Texas.    Doa  8, 1891.) 

UoHTGAOBS— Effbot  OF  Rbcobd — DarscTivi  Ds- 

BOBIPTION. 

A  recorded  real-estate  mortgage  is  con- 
structive notice  to  sabsequent  mortgagees,  if  the 
note  thereby  secured  is  described,  even  though 
tbe  amount  of  the  note  Is  omitted  from  suub  de- 
sorlptlon. 

Commissioners*  decision.  Section  B. 
Appeal  from  district  court,  Kaufman 
county;  Anson  Rainbt,  Judge. 

Suit  by  the  M.  T.  Jones  Lumber  Com- 
pany against  A.  Clements  to  recover  on 
a  note,  and  to  foreclose  a  real-estate 
mortgage  given  to  secure  said  note.  By 
leave  of  court,  defendant's  wife,  Louise 
Clements,  became  a  party,  and  claimed  a 
prior  mortgage  lien  on  tbe  sameproperty. 
From  a  Judgment  denying  tbe  wife's  right 
to  a  Hen,  she  appeals.  Reversed  and  re- 
manded. 

Word  A  CbHiitoB,  tor  appellant.  Tfm. 
H.  Allen,  for  appellee. 

FiBBBK,  J.  Appellee  brought  this  suit 
against  A.  Clements  In  tbe  district  court 
of  Kaufman  county,  April  18, 1881,  to  re- 
cover balance  due  on  promissory  note, 
and  to  foreclose  a  mortgage  lien  on  lot 
12  in  block  78,  Terrell.  Tex.,  tor  its  pay- 
ment. Said  Clementc  filed  only  a  general 
denial,  and  has  not  appealed  from  the 
judgment.  June  28,  1891,  tbe  wife  ol  A. 
Clements,  (Louise,)  by  leave  of  court,  be- 
came a  party  to  the  suit,  and  alleged  that 
her  husband  owed  ber  a  large  sum  of 
money,  covered  by  a  promissory  note, 
which  she  described;  that  the  same  was 
past  due,  and  that  tbe  consideration 
tlieretor  was  her  separate  funds;  that  she 
had  a  mortgage  lien  on  said  lot  12,  among 
other  property,  for  the  payment  of  said 
debt;    and  thut  said  mortgage  antedated 
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tb*t  of  appellee,  and  was  daly  of  record 
ivhen  the  latter  was  executed.  She  al- 
leRed  that  appellee  bad  notice  of  bttr  said 
Hen  at  date  ot  Its  said  mortgage;  that 
the  property  covered  by  her  said  mort- 
gage was  not  of  value  suRlcient  to  pay 
her  debt.  She  asked  Judgment  against  her 
husband  tor  the  debt,  and  against  both 
bim  and  -appellee  for  the  toreclosnre  of  ber 
mortgage  Hen.  The  appellee  filed  a  snp- 
plemental  petition,  and  thereby  alleged 
that  the  record  of  Louise  Clemen  ts's  mort- 
gage did  not  constitute  conatructlve  no- 
tice to  It,  for  the  reason  that  it  failed  to 
give  amount  of  the  debtsecurud;  audit 
denied  having  actual  notice.  June  24, 
1881,  the  caose  was  tried  by  tbe  court 
without  a  Jury.  Judgment  was  rendered 
In  favor  of  appellee,  it  being  held  that  tbe 
record  of  thfe  Louise  Clements  mortgage 
did  not  constitute  constructive  notice  to 
appellee.  Appellant  recovered  Judgment 
•8  prayed  for  against  ber  husband.  The 
court  below  finds  that  tbe  mortgage  exe- 
cuted to  appellant  by  ber  husband  was 
executed  and  recorded  prior  to  the  execu- 
tion of  the  mortgage  to  appellee,  and  that 
the  mortgage  to  appellant  did  not  state 
tbe  amount  of  the  note  or  debt  therein 
described,  although  in  other  respects  it 
described  the  note  and  debt,  and  said  in- 
strument stated  that  It  was  given  to  se- 
cure the  prompt  payment  of  said  note, 
gltlng  a  description  thereof,  with  the  ex- 
ception that  the  amount  is  not  stated, 
and,  further,  that  tbe  appellee  had  no  act- 
ual notice  of  the  existence  of  said  mort- 
gage or  ot  tbe  amount  of  said  note. 

The  court  held  that,  for  the  reason  ot 
th<>  mortgage  to  appellant  falling  to  state 
the  amount  of  the  note  or  debt  secured, 
its  registration  was  not  constructive  no- 
tice to  app(>llee  of  any  right  in  appellant 
ander  said  mortgage.  Whether  this  find- 
ing of  the  court  is  or  is  not  correct,  Is  the 
sole  question  for  our  determination.  Tbe 
simultaneous  execution  and  delivery  of 
two  or  more  instruments  ot  writing  be- 
tween the  same  parties,  concerning  the 
same  subject-matter,  constitutes  tbe  con- 
tract between  tbe  parties ;  and  such  sev- 
eral instruments  should  be  looked  to,  in 
giving  effect  to  tbe  contract.  McKelvain 
V.  Allen,  68  Tex.  386.  The  mortgage  to 
appellant  shows  that  the  note  was  ex- 
ecuted with  it,  and  refers  to  the  note, 
and,  in  effect,  makes  It  a  part  of  the 
contract  created  by  tbe  mortgage.  The 
mortgage  gives  an  accurate  description 
ot  tbe  note  and  debt  secured,  with  the 
exception  that  the  amount  is  omitted. 
There  is  some  conflict  in  tbe  authorities 
on  the  question  here  presented.  A  few 
cases  are  found  which,  In  effect,  hold  that 
the  registration  of  a  mortgage,  with  the 
amount  of  tbe  debt  therein  not  stated,  la 
not  effective  as  constructive  notice;  that 
tbe  record  must  inform  the  otherwise 
innocent  subsequent  mortgagee  or  pur- 
chaser with  notice  of  tbe  amount  of  tbe 
debt  secured  by  tbe  prior  mortgage. 
Those  courts  that  thus  decide  the  ques- 
tion are  not  always  in  accord  with  the 
reasons  given  that  lead  them  to  this  com- 
mon result.  These  cases  that  so  hold, 
and  tbe  reasons  therein  given,  upon  which 
the  decisions  are  based,  do  not  meet  oar 


approval,  as  presenting  tbe  correct  rule, 
and  are  against  tbe  weight  of  authority 
upon  the  subject.  The  question  before  us 
was  directly  passed  upon  in  tbe  case  of 
Fetes  v.O'Langblln,  112  Iowa,  532, 17  N.  W. 
Rep.  764,ln  which  the  courtsays:  "Amort- 
gage  given  as  security  for  the  payment  of 
money  operates  to  secure  the  debt  con- 
templated by  tbe  parties,  and  will  remaiu 
valid  as  long  as  the  debt  remains  unpaid. 
This  is  so,  even  If  there  be  changes  in 
the  note  given  by  the  debtor  to  tbe  cred- 
itor, by  tilt)  cancellation  of  the  note  first 
given  and  the  execution  of  a  new  one.  So 
the  mortgage  will  secure  the  increasa  ot 
the  debt  by  Interest.  As  long  as  the  debt 
remains  unpaid  the  mortgage  is  7Rlld. 
The  amount  of  the  debt  need  not  be 
shown  upon  the  face  of  tbe  mortgage,  if 
reference  be  made  to  other  evidence  there- 
of, from  which  tbe  true  amonntof  tbedebt 
may  be  determined.  Were  the  rule  other- 
wise, the  Increase  of  the  debt  by  interest, 
or  its  diminution  by  payments,  would 
aOect  tbe  validity  ot  the  Instrument.  Tbe 
true  amount  of  tbe  debt  secured  cannot 
always  be  discovered  from  the  mort- 
gage, however  accurately  tbe  note  may  fa>e 
described  therein.  But  if  there  be  sucb  a 
reference  to  the  note,  and  the  party  exe- 
cuting It,  as  will  direct  inquiry,  which  will 
lead  to  tbe  dlKcovery  of  the  amount  of  the 
debt,  tbe  mortgage  is  regarded  as  valid. 
It  is  a  familiar  rule  of  law  that  all  writ- 
ten Instruments  referred  to  in  deeds  and 
contracts  witb  sufficient  explicltness  to 
indentify  tbeni  are  to  be  regarded  as  so 
far  constituting  a  part  ot  such  deeds  and 
contracts  as  to  be  read  with  tbem.  In  or- 
der to  determine  their  terms  and  condi- 
tions. In  tbe  case  before  us  the  note  se- 
cured by  the  mortgage  is  referred  to  by  its 
date,  the  name  ot  the  maker,  the  day  of 
its  maturity,  and  tbe  rate  of  interest. 
Surely,  this  reference  is  sufficient  to  Iden- 
tify the  note,  and  authorise  It  to  be  read, 
in  o.rder  to  determine  tbe  terms  of  tbe 
mortgage.  The  record  of  the  mortgage 
imported  notice  to  defendants  tbat  the 
amount  of  the  note  was  to  be  determined 
by  that  Instrument  itself,  to  which  refer- 
ence was  made."  We  think  this  case  an- 
nounces the  law  upon  the  subject.  In  the 
Iowa  case,  as  here,  the  controversy  was 
between  a  prior  mortgagee,  whose  mort- 
gage as  recorded  did  not  statethe  amoant 
of  the  note  secured,  (t)ut  otherwise  Identi- 
fied it  by  descriptive  reference,)  and  a  Jun- 
ior mortgagee,  who  claimed  his  incnm- 
brance  without  notice.  In  point  on  the 
question,  supporting  our  views,  are  the 
following  authorities:  Stougbton  v.  Pas- 
co, 13  Amer.  Dec.  73;  Babcock  v.  Lisk.  67 
111.829;  Rlcketson  v.  Richardson,  1»  Gal. 
8.50;  Insurance  Co.  v.  Brown,  11  Mich.  270; 
Byram  v.  Gordon,  Id.  532:  Aull  v.  Iiee> 
61  Mo.  165;  Williams  v.  Bank.  72  Mo.  295; 
Keyes  v.  Bump,  69  Vt.  397;i  Barker  v. 
Barker,  62  N.  H.  366;  Bank  v.  Roberts,  3» 
N.  H.  24;  Wade,  Notice,  §§  180-183;  Jones, 
Chat.  Mortg.  9  86;  Jones,  Mortg.  §  344; 
Kellogg  V.  Fratler,  40  Towa,  503;  Gill  v. 
Plnney,12  Ohio  St.  46.  It  is  true  that  r^- 
istration  Is  only  constrnctlve  notice  of 
what  appears  upon  tbe  face  of  tbe  record. 
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Bnt  the  record  of  the  mortgage  in  this 
cane  expressly  retera  to  the  note,  nnd  Iden- 
tlflea  it,  and  malcee  It  a  part  o(  the  Inetru- 
mentthatiRspreadapon  therecord.  Asnb- 
eeqaent  mortfcaKee  deullnR  with  the  land 
18  charKed  with  notice  of  Bach  facts  as 
aredinclOB^d  by  the  ternie  of  the  note  that 
conatitotea  a  part  of  the  recorded  instru- 
ment, by  reason  of  the  recitals  therein 
contained.  The  court  err«d  In  holdlnR 
that  the  registration  of  appellant's  mort- 
gBge  was  not  notice  to  appiellee.  We  con- 
clude the  case  shonld  be  reversed  and  re- 
manded, and  so  report  it. 

Staytok.  C.J.    Reversed  and  remanded, 
as  per  opinion  ot  commission  of  appeals. 


Harribon  Mach.  Works  t.  Trmpi^eton. 
(Supreme  Court  of  Texas.    Dec.  8, 1891.) 

OODRTS— JCRISDICTION— JCDOMENT —  BNJOINIMG 
ENPOKCBIdXT    or— PLBASme— ABBieVMBXT    OP 

Erkors. 

1.  A  petitton  by  the  surety  of  a  judgmeot  debt- 
or to  enjoin  the  enforoemant,  as  against  tbe  sure- 
ty, of  a  judgment,  which  foreclosed  a  lien  on 
the  judgment  debtor's  personal  property,  states  a 
cause  of  action  where  it  alleges  that  tbe  property 
was  delivered  to  an  agent  of  the  Judgment  cred- 
itor to  be  sold  so  that  the  proceeds  might  be  ap- 
plied to  the  payment  of  the  Judgment;  that  the 
property  was  of  snffloient  vuue  to  more  than 
satisfy  the  judgment;  and  that  the  judgment 
creditor  converted  the  property,  and  failed  to 
apply  the  prooeeds  to  the  payment  of  the  judg- 
ment. 

2.  In  a  petition  to  enjoin  the  enforcement  of 
a  judgment  foreclosing  a  lien  on  personal  prop- 
erty, on  tbe  ground  that  the  jadgment  creditor 
converted  the  property  to  his  own  use,  and  failed 
to  apply  it  to  the  judgment,  an  allegation  that  tbe 
propMtv  was  worth  more  than  $500  does  not  de- 
prive tne  comity  couvt,  in  which  the  judgment 
was  reDderedfOf  jurisdiction,  under  Sayles' 
Civil  St.  art  8880,  which  provides  that  writs  of 
Injunction  granted  to  stay  execution  on  a  judg- 
ment shall  be  tried  In  the  court  where  such  judg- 
ment Is  rendered. 

8.  Where  the  district  oonrt,  on  oertification 
of  tbe  case  from  the  ooanty  court,  dissolves  a 
temporary  injunction  granted  by  the  latter,  the 
fact  that  the  county  judge  was  originally  disqual- 
ified does  not  oust  the  jurisdiction  of  the  district 
court. 

4.  Wliere  personal  property,  on  which  a  lien 
has  been  foreclosed,  is  delivered  to  tbe  jndi^eot 
creditor  to  be  sold,  tbe  surety  of  tbe  judgment  debt- 
or is  relieved  from  liability  to  the  extent  of  all 
depreciation  of  the  property  caused  by  the  negli- 
gent delay  of  tbe  Judgment  creditor  in  effecting 
a  sale. 

5.  Ail  assignment  of  eriror  that  "tffe  court 
erred  in  overruling  the  1st,  2d,  lid,  and  6tb  spe- 
cial cliargea  asked  by  defendant.  Reference  Is 
here  mads  to  each  of  said  special  charges.  Tr. 
46,  "—is  insnlBcient 

CommisBloners*  decision.  Section  B. 
Appeal  from  district  court,  Ellis  county; 
Anso.n  Rainey,  Jnd£:e. 

Suit  to  enjoin  tbe  enforcement  of  a  Judg- 
ment, by  F.  Teropleton  aKaiuKt  the  Har- 
rison Machine  Wurlcs.  Injunction  grant- 
ed.   Defendant  appeals.    Atlirmed. 

Geo.  \V.  Armstrong,  for  appellant.  W. 
H.  Fears,  for  appellee. 

FsHEB,  J.  This  is  a  suit  by  appellee 
against  appellant  and  W.  D.  Byharn  in- 
stituted in  the  county  court  of  Ellis  conn 
ty.  The  object  of  the  suit  was  to  restrain 
the  defendants  from  lerying  a  writ  of  exe- 
cution on  the  property  of  appellee,  and  to 


enjoin  the  execution  of  the  Judgment  on 
which  tbe  writ  was  based.  The  Judgment 
sought  to  t>e  enjoined  was  obtained  in  the 
county  court  of 'Ellis  county  by  appellant 
against  R.  O.  Milam  as  principal  and  ap- 
pellee as  surety  for  the  sum  ot  $41U.10. 
with  foreclosure  of  a  lien  on  a  Monarch 
separator  and  BellvUle  engine.  The  judg- 
ment orders  n  sale  of  tiie  separator  and 
engine  to  sa  tisfy  the  Judgment,  and  for 
execution  agatnnt  the  property  of  Mllaro, 
nnd,  in  the  alternative,  for  execution 
against  the  property  of  appellee.  The  pe- 
titiun  for  injunction,  in  substance,  states 
that  appellant  Is  a  foreign  corporation; 
that  R.  O.  Milam,  principal  defendant  in 
the  Judgment,  delivered  to  one  John  L. 
Cheelc,  the  agent  and  attorney  of  appel- 
lant, the  separator  and  engine,  In  order 
that  the  same  may  be  sold,  and  tbe  pro- 
ceeds applied  to  the  satisfaction  of  tbe 
Judgment;  that  the  said  Cheek,  as  the  at- 
torney of  appellant,  procured  an  order  of 
sale  to  sell  said  property  under  the  judg- 
ment, and  delivered  same  to  W.  D.  Ry- 
bum,  Bheritfot  Ellis  county;  that  the  or- 
der of  sale  was  returned  not  executed  by 
order  of  tbe  said  attorney  ot  appellant; 
that  tbe  property  was  taken  poseeesion  ol 
by  appellant  through  its  attorney,  and 
that  It  was  of  sufflcientvalneto  more  than 
satisfy  the  Jadgment  intere»t  and  costs; 
that  appellee  requested  the  agent  and  at- 
torney of  appellant  to  have  said  property 
sold  under  tbe  Judgment,  and  tbe  proceeds 
applied  to  satisfaction  of  same,  and  offered 
to  payoff  the  Judgment  if  appellant  would 
deliver  the  property  to  apftellee;  that  the 
agent  and  attorney  of  appellant  then  in- 
formed appellee  "that  the  property  was 
more  than  nmply  sufScient  to  pay  off  and 
satisfy  the  Judgment,  and  that  appellant 
held  against  the  defendant  Milam  another 
note,  and,  in  consideration  of  being  al- 
lowed by  him  to  sell  the  property  at 
private  sale,  had  agreed  to  credit  tlie 
overplus  on  said  note,  and  that  ap- 
pellee was  discharged  from  lialiility ;  ** 
that  appellant  kept  tbe  property,  and 
converted  it  to  its  own  uae,  and  sold  tbe 
same  at  private  sale,  end  that  it  never  ap- 
plied the  proceeds  to  the  payment  of  said 
judgment.  The  county  court  granted  the 
injunction  restraining  tbe  execution  of  tlie 
Judgment.  Aftervcarda  the  county  Judg^ 
mude  known  his  disquallflcation,  and  the 
case  was  certified  to  the  district  court  for 
trial.  Demurrers  were  presented  to  the 
petition  and  motion  to  dissolve  made  in 
the  district  court.  The  district  court  dis- 
solved the  injunction,  and  tlie  case  was 
held  over  for  trial  on  the  merits.  Upon 
final  trial  the  Jury  returned  a  verdict  in 
favor  of  appellee,  whereupon  judgment 
was  rendered  perpetually  enjoining  and 
restraining  appellant  from  enforcing  tbe 
Judgment  rendered  in  the  county  court 
against  api^llee. 

The  point  is  urged  that  the  court  erred 
in  overruling  the  general  and  special  de- 
Diorrers  addressed  to  the  petition.  We 
think  tbe  petition  states  a  cause  of  action, 
and  that  the  court  did  not  err  in  overrul- 
ing the  demnrrers.  It  is  contended  that 
the  courterretl  in  retaining  thecase for  trial 
on  the  merits,  after  dissolving  the  tempo- 
rary injunction.  The  reasons  assigned 
why  this  action  of  the  courtis  erroriiM 
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that  the  Talae  of  the  property  alleged  In 
the  petition  to  be  converted  determlneti 
the  Jurisdiction  of  the  canse,  and,  as  this 
ralne  was  more  than  f5(K),  the  county 
conrt  had  no  JurlBdlctlon  to  grant  the  in- 
junction; and  that,  the  connty  judge  be- 
ing dUquallfled  to  try  the  case,  the  injunc- 
tion awarded  by  him  was  a  nullity,  and, 
being  the  foundation  and  essence  of  the 
action,  there  was  nothing  of  which  the 
district  courtcould  take  Juriadictlon.  The 
principal  purpose  of  this  suit  was  to  en- 
join the  execution  of  a  judgment  rendered 
in  the  county  court  of  Ellis  county.  Arti- 
cle 2880,1  Sayles'  Civil  Statutes,  in  express 
terms  makes  such  suits  returnable  to  the 
court  where  such  judgment  was  rendered. 
Under  such  circnmstances,  the  jurisdiction 
Is  not  determined  by  reference  to  the  valne 
of  the  property, — the  subject  of  contro- 
versy,—bnt  jurisdiction  is  lodged  in  the 
court  whose  judgment  and  execution  are 
questioned.  The  county  judge,  by  reason 
or  his  dlsquaiiflcatlun,  may  have  wrong. 
fully  granted  the  temporary  injunction. 
The  injunction  so  granted  by  the  county 
judge  nfter  the  case  was  pending  in  the 
district  conrt  was,  upon  motion  of  appel- 
lant, dissolved.  This  order  dissolving  the 
injunction  effectually  destroyed  the  tem- 
porary relief  granted  liy  the  county  judge. 
If,  aft'cr  this  temporary  relief  was  gone, 
the  petition  presented  a  case  in  which, 
upon  final  bearing, relief  could  be  granted, 
it  was  the  duty  of  the  court  to  hold  the 
case  over  to  be  heard  on  the  facts,  and  to 
administer  such  relief  as  the  parties  could 
show  they  were  entitled  to.  Love  v.  Pow- 
ell. 67  Tex.  15,  2  8.  W.  Rep.  466.  It  is  not 
sufficient  that  the  disqualification  of  the 
county  Judge  extended  simply  to  granting 
the  temporary  relief,  bnt,  upon  the  con- 
trary, it  extended  to  the  entire  case;  and 
it  is  this  disqualification  that  gives  the 
districT  court  jurisdiction.  The  jnrisdlG- 
tion  of  the  district  court  having  attached, 
it  could  retain  it  for  all  purposes  until 
final  disposition  was  made  of  the  case. 

The  eighth  assignment  of  error  com- 
plains of  the  following  charge  of  the 
conrt:  "If  you  believe  from  the  evidence 
that  the  Harrison  Machine  Works  failed 
without  the  consent  of  plaintiff  to  have 
an  order  of  sale  Issued  on  the  judgment 
against  Milam  &  Tempieton,and  have  the 
property  therein  mentioned  sold  within  a 
reasonable  time  after  the  rendition  of  said 
judgment,  and  that  by  reason  of  said  fail- 
ure to  so  sell  the  property  depreciated  in 
value  to  that  extent  that  it  was  insuffi- 
cient to  satisfy  said  jndgment,  when,  if 
th<>  same  had  been  sold  within  a  reason- 
able time  after  rendition  of  judgment.  It 
would  have  sold  for  enough  to  pay  off 
and  discharge  said  judgment,  then  yon 
will  find  for  the  plaintiff.  If,  however, 
you  believe  that  the  plalntlR  requested  the 
attorney  of  defendant  J.  L.  Cheek  not  to 
sell  under  an  order  of  sale  from  the  court, 
bnt  to  hold  up  and  try  to  sell  at  private 
sale,  and  you  believe  that  in  pursuance  of 

•  Sayles'  Civil  St  art  «880,  provides:  "Write  of 
injunction  granted  to  stay  procoedinga  in  a  suit 
or  execution  on  a  judgment  shall  be  returnable 
to  and  tried  in  the  ccurt  where  such  fuit  is  pend- 
ing, or  such  judgment  was  rendered, "  etc. 


said  request  said  property  was  not  sold 
until  it  did  depreciate  in  value,  then  de- 
fendant would  not  be  responsible  for  any 
loss  that  may  have  been  occasioned  by 
such  delay. "  The  petition  does  not  allege 
the  depreciation  of  the  propert.v  in  value 
when  in  possession  of  appellant  as  one  of 
the  grounds  relied  on  for  the  release  of  ap- 

gellee  from  liability  on  the  judgment. 
:ut  the  assignments  of  error  do  not  arg;e 
objection  to  the  cba  rgeln  this  respect  of  pre- 
senting an  issue  to  the  jury  not  raised  by 
the  pleadings  of  appellee.  The  appellant,  in 
its  answer,  alleges  a  depreciation  In  value 
of  the  separator,  and  the  evidence  fully 
shows  that,  although  the  property  may 
not  have  had  a  market  value.  It  was  of 
sufficient  value  to  more  than  satisfy  the 
jndgment  when  it  was  placed  in  the  pos- 
session of  appellant  lor  sale  under  the 
judgment.  Ordinarily  the  surety  is  not 
relieved  If  the  creditor  fails  to  have  issued 
an  execution  on  the  judgment,  or,  baring 
one  issued,  fails  to  have  it  levied.  But  if 
the  judgment  creditor  goes  to  the  extent 
of  having  an  execution  Issued  and  actual- 
ly levied,  and  thereby  creating  a  lien  on 
property  out  of  which  the  judgment  can 
be  satlsfled,  such  property  becomes  a  fund 
to  be  applied  to  the  judgment.  The  cred- 
itor is  chargeable  with  diligence  in  pre- 
serving and  applying  the  proceeds  of  tlie 
sale  of  this  property  to  the  satisfaction  of 
the  judgment;  and  if  he  is  negligent  in 
failing  to  have  the  property  sold  within  a 
reasonable  time,  and  from  this  negligence 
results  a  loss  or  depreciation  in  the  value 
of  the  pr.>perty,  and  thereby  the  judg- 
ment remains  unsatisfied,  be  is  liable  for 
this  loss  and  depreciation,  and  the  nnrety 
can  look  to  It  ns  a  means  of  satisfying  the 
judgment,  and  is  released  to  the  extent 
that  the  creditor's  acts  have  resulted  in 
loss.  Brandt,  Sur.  S!  .S82,  384-38));  Mur- 
rell  V.  .Scott,  51  Tex.  536;  Anderson  v. 
Boyd,  64  Tex.  109.  In  this  case  no  execu- 
tion was  actually  levied  on  the  property, 
but  the  judgment  foreclosed  a  lien   on  the 

Eroperty,  and  required  an  order  of  sale  to 
e  Issued  to  sell  said  property  nnder  the 
judgment  in  satisfaction  of  the  same.  The 
property  was  by  the  prinripal  judgment 
debtor  delivered  to  the  attorney  of  appel- 
lant, to  be  sold  in  accord  with  the  terms  of 
thejudgment.  This  judgment  created  alien 
ontheproperty  aselfectuallyas  if  anexecu- 
Tion  had  been  levied  thereon,  and.  In  order 
to  place  appellant  in  a  position  to  enforce 
their  lien  by  a  sale  of  the  property,  it  was 
actually  delivered  to  it.  These  facts 
made  it  incumbent  upon  appellant  tu  nse 
diligence  in  selling  the  property  and  ap- 
plying the  proceeds  to  the  satislaztlon  of 
the  Judgment,  and  if,  by  a  failure  to  so  do, 
the  property  depreciated  in  value,  or  a 
loss  occuired,  it  is  attributal)le  to  Its  own 
negligence,  the  results  of  which  it  must 
bear.  The  facts  in  the  record  justified  the 
charge. 

Appellant's  ninth  assignment  of  error 
reads:  ** The  court  erred  In  orerrallnsT  the 
Ist,  2d,  8d,  and  6th  special  charges  asked 
by  defendant.  Reference  is  here  made  to 
each  of  said  special  charges.  Tr.  p.  43.*' 
This  assignment  of  error  is  not  in  accord 
with  the  rules.  The  press  of  business  in 
InTestigating  questions  that  are  properly 
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preflpnted  to  as  onder  tbe  rolee  will  not 
jiiBtlfy  this  court  In  devoting  Its  time  to 
tiie  investigation  of  (luestions  that  coun- 
sel eTldently  regard  ot  such  ellght  impor- 
tance that  they  deem  it  unnecessary  to  fol- 
low tbe  plain  and  unamblguoas  provis- 
ioDS  ol  tbe  rules  in  prvsenting  questions 
fiere.  Tbe  propositions  presented  under 
this  defective  assignment  of  error  must 
fall  with  it.  We  decline  to  investigate  tlie 
questions  presented  by  the  propositions. 
Sbumard  v.  Johnson,  96  Tex.  7i,  17  S.  W. 
Rep.  896. 

It  Is  contended  by  the  tenth  and  elev- 
«ntb  assignments  ot  error  that  tbe  verdict 
of  tbe  Jury  is  contrary  to  the  evidence,  be- 
-cause  tbe  evidence  fails  to  show  a  conver- 
sion of  tbe  property  by  appellant,  and 
doea  not  show  its  value.  The  theory  of 
this  case  Is  not  one  ot  conversion,  but  a 
iuss  resulting  ol  the  security  through  the 
negligence  of  the  ]adgment  creditor,  and 
we  think  tbe  evidence  in  effect  shows  such 
loss,  and  that  the  negligence  of  the  ap- 
I)el]ant  occasioned  it.  We  think  the  evi- 
<]ence  fnlly  shows  the  value  ol  the  proper- 
ty, and  that  it  was  more  than  sutflcieut 
to  satisfy  the  Judgment.  We  conclude  the 
case  sbould  be  affirmed,  and  so  report  it. 

Stayton,  C.  J.  Affirmed,  as  per  opinion 
ot  commission  of  appeals. 


Matador  Land  ft  Cattlb  Co.  y.  White. 
iSupreme  Court  of  Texas.    Dec.  11,  1891.) 

SAIA— GOXBTBVOnOX  OT  COSTBAOT  —  PaBOL  EVI- 
DBNCB. 

Where  an  agreement  for  the  sale  of  horses 
recited  that  the  vendee  was  "to  be  allowed  tu  cut 
t>ack  all  horses  not  desired, "  and  to  take  the  re- 
mainder, and  pay  a  certain  price  per  head  there- 
for, the  vendee  had  the  right  to  reject  all  the 
horses;  and,  in  an  action  on  the  contract,  parol 
evidenoe  was  inadmissible  to  show  that  the  par- 
ties Intended  otherwise. 

Appeal  from  district  court,  Tarran  t  coun- 
ty: R.  E.  Beckham,  Judge. 

Action  by  O.  W.  White  against  the 
Matador  Land  ft  Cattle  Company.  Judg- 
ment for  plaintiff.  Defendant  appeals. 
He  versed. 

Stanley,  Spouata  Jt  Meek,  for  appellant. 
HoltHnd  A  Holland,  for  appellee. 

Hbnkt,  J.  This  suit  was  brought  by 
the  appellee  to  recover  damages  resulting 
from  the  alleged  breach  of  the  following 
contract:  "Fort  Worth.  Tex..  March  l.";, 
1884.  This  agreement,  made  this  day,  by 
and  between  C.  W.  White  and  H.  H. 
Campbell  for  tbe  Matador  Land  ft  Cattle 
Company,  is  to  the  following  effect: 
That  whereas,  C.  W.  White  has  between 
(85)  eigbty-flve  and  (100)  one  hundred 
Head  of  saddle  horses  in  a  pasture  near 
the  town  of  Henrietta,  which  have  been 
examined  by  tbe  said  Campbell,  agent, 
and  said  Campbell  having  decided  to  take 
a  certain  lot  of  said  horses,  it  is  hereby 
agreed  and  understood  that  the  said 
Campbell  is  to  receive  tbe  said  horses  be- 
tween tbe  let  and  5th  of  April  following, 
and  Is  to  be  allowed  to  cut  back  all 
horses  not  desired,  and  he  hereby  agrees 
tu  take  all  tbe  remainder,  and  pay  there- 
'or  tbe   sum  of  f55.00  per  bead  for  the 


same,  at  the  time  of  receiving.  Signed 
this,  the  15th,  day  of  March,  1884.  C.  W. 
Wbitb.  H.  H.  Campbeul,  for  the  Mata- 
dor Land  ft  Cattle  Co."  The  cause  was 
tried  without  a  Jury,  resulting  in  a  judg- 
ment for  the  plaintiff  for  tbe  sum  of 
$2,267.80.  This  is  the  second  appeal  of  the 
cause.  See  White  v.  Matador  Land  ft 
Cattle  Co.,  75  Tex.  466,  12  S.  W.  Rep.  866. 
Tbe  trial  from  which  the  first  appeal  was 
taken  was  by  the  Judge,  without  a  Jury. 
As  shown  by  the  opinion  of  this  court  on 
tbe  first  appeal,  tbe  judge  of  the  district 
court  found,  as  a  conclusion  of  law,  on 
tbe  first  trial,  "that,  by  the  terms  of  tbe 
agreement,  defendant  bad  the  right  to  re- 
ject any  number  of  the  horses  mentioned, 
upon  further  inspection,  and  that,  by  said 
terms,  the  defendant  was  under  no  obliga- 
tion to  take  any  number  of  horses. "  in 
the  opinion  of  this  court  it  was  then 
said :  "  We  are  not  prepared  to  say  that 
this  construction  of  the  instrument  is  cor- 
rect; if  so,  however,  we  do  not  think  that 
when  it  is  read  in  tbe  light  of  tbe  plain- 
tiff's testimony  it  supports  the  finding  re- 
ferred to."  Upon  a  re-examination  of  the 
question  we  are  now  satisfied  that  the 
conclusion  of  the  district  court  on  tbe 
first  trial  of  tbe  cause  was  correct.  If  tbe 
other  parts  of  the  agreement,  standing 
alone,  could  be  treated  as  binding  the 
cattle  company  to  take  some  of  the 
horses,  still  they  would  be  controlled  by 
tbe  clanse  that  it  was  to  be  permitted  "  to 
cat  back  all  horses  not  desired."  With 
that  provision  in  the  contract  It  cannot 
t>e  treated  as  an  agreement  binding  the 
cattle  company  to  take  all  but  8  or  10,  or 
any  other  number,  ot  the  horses.  We  are 
unable  to  give  the  agreement  any  other 
effect  than  to  treat  it  as  conferring  upon 
the  cattle  company  an  option  to  purchase 
tbe  cattle  upon  tbe  terms  stated  in  the 
writing.  White,  the  plaintiff,  testified  as 
follows:  "I  made  the  contract  with  Mr. 
Campbell  read  In  evidence.  Mr.  Campbell 
sent  a  man  up  to  examine  the  horses,  and 
this  man  returned  and  reported  to  him. 
I  was  present  when  this  man  returned  and 
reported  to  bim.  He  said  there  was 
about  8  or  10  horses  be  did  not  tbink 
would  suit,  and'it  was  understood  that  if 
that  many  were  found  that  did  not  suit 
for  his  purposes,  specifying  what  kind 
of  horses  he  wanted,  those  would  l>e 
thrown  out.  That  was  the  agreement, 
and  the  certain  lot  of  horses  referred  to  in 
the  written  agreement  means  the  balance 
of  tbe  herd,  he  having  tbe  right  to  reject 
some  8  or  10,  which  he  said  he  thongbt 
would  not  suit."  Campbell  testified  that 
be  described  to  White  what  kind  of  horses 
be  wanted  to  purchase;  that  Mr. Richard- 
son, who  worked  for  Mr.  Strnborn,  was 
going  near  tbe  horses,  and  he  asked  hlu 
tu  look  at  them  ;  that  Richardson  report- 
ed them  to  be  a  fair  lot  of  horses,  and 
that  Campbell  could  cut  some  of  them 
out,  t>ut  witness  did  nut  remember  that 
be  stated  the  number  that  be  thought 
would  suit  him,  or  anything  about  that; 
and,  further,  that:  "Mr.  White  wrote  the 
contract.  There  was  no  number  of  horses 
that  I  bound  myself  to  take.  I  would  just 
take  anything  that  suited  me,  and  that 
was  the  cause  of  tearing  up  the  two  con- 
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tracts  and  writing  the  tbird.  They  satd 
BomethinK  that  I  objected  to.  He 
(White)  told  me  I  conld  cnt  back  the 
horses,  and  select  Jnst  each  as  salted  me, 
and  I  told  him  that  was  the  only  kind  I 
woold  take,  Jnst  snch  as  I  needed  and 
wanted."  Harrison  testified  that  he  went 
to  receive  the  horses  trom  White  fur 
the  cattle  company;  that  White's  agent 
bad  rounded  up  a  bnnch  of  about  100 
head  of  horses,  oyer  one-third  of  which 
were  mares  and  colts,  and  the  remainder 
am  all  ponies,  thin  and  poor,  and  not  over 
60  saddle  horses  In  the  lot;  that  none 
of  them  were  up  to  the  standard;  and 
that  he  dpcllned  to  take  any  of  tfaera. 
We  think  the  contract  shows  upon  Its  face 
that  the  cattle  company  had  the  right  to 
reject  the  whole  of  the  horses  as  It  did, 
and  that  it  was  improper  to  receive  parol 
evidence  to  show  what  the  parties  to  it 
intended  by  It;  but,  if  such  evidence  be 
looked  to,  we  think  it  supports  the  same 
conclusion. 

The  Jndgment  will  be  reversed,  and  here 
rendered  for  the  appellant. 


ATTOWAT  ▼.  GOLDBUITB. 

(Sui>rent«  Court  of  TtaoM.    Deo.  IB,  1891.) 
Afpku<— NoncK— AssiONifliKT  or  Bbrobs. 

1.  Where  the  transcript  on  appeal  tails  to 
■how  that  any  notice  nas  given  oi  the  appeal, 
and  there  is  no  appearance  by  the  appellee,  the 
appeal  will  be  dismissed. 

2.  Wbore  the  transcript  on  appeal  does  not 
contain  any  assignment  of  error,  and  the  state- 
ment of  facts  appears  to  b^ve  been  filed  after  tbe 
final  adjournment  of  the  coort  for  that  term,  and 
tbere  is  no  order  in  the  record  showing  that  such 
filing  was  autborized,  a  pointmade  byappeUant's 
counsel  lu  his  brief  cannot  l>e  determined  on  its 
merits. 

Commlsalonera'  decialon.  Section  A. 
Appeal  from  district  court.  Wood  county; 
Fblix  J.  McCoBD,  Jndge. 

King  A  Connor  and  M.  D.  Carloek,  for 
appellant. 

Marb,  J.  There  are  numerooa  and  Im- 
portant omissions  from  the  transcript  bo- 
fore  us.  It  furulsheft  evidence  of  Kross 
carelessness  in  the  preparation  of  the  rec- 
ord upon  this  appeal.  Tbe  caption  of  the 
transcript  even  shows  that  tbe  term  of 
tbe  court  at  which  the  case  was  tried  had 
Anally  adjourned  before  any  pleadings 
bad  been  flled,  but  this  grave  and  wholly 
iuexcnsable  mistake  is  corrected  by  the 
date  of  the  final  Judgment.  But  tbpre  Is 
another  grave  ouiission,  which  ii*  nowhere 
corrected,  so  far  as  we  have  been  able  to 
discover.  Tbe  transcript  contains  no  no- 
tice of  tbe  appeal,  which  is  required  to  be 
g^ven  lu  open  coort,  and  entered  of  record, 
in  order  to  perfect  the  appeal.  There  la 
no  appearance  by  appellee  In  this  court; 
and,  for  aught  we  know,  tbe  appeal  has 
been  attempted  without  notice  to  him,— 
at  least.  In  the  manner  required  by  law. 
Under  such  circumstances,  there  Is  no 
waiver  of  the  point,  and  we  think,  also, 
that  the  supreme  court,  as  well  as  this 
court.  Is  without  Jurisdiction  to  revise  the 
Judgment  of  the  district,  abd  that  the 
appellant  should  be  remitted  to  a  writ  of 
error,  should  he  desire  to  prosecute  one. 


We  also  call  attention  to  the  fact  that 
tbe  point  made  by  appellant's  counsel  in 
tbe  brief  could  not  be  determined  upon  its 
merits,  for  tbe  reason  that  the  transcript 
before  us  does  not  contain  any  assign- 
ment of  errors,  and  for  the  farther  reason 
that  the  statement  of  facts  appears  to 
have  been  flled  afterthe  final  adjonrnment 
of  the  court  for  the  term,  and  tbere  is  not 
any  order  in  tbe  record  autborlzlng  It  to 
be  so  flled. 

It  may  be  that  the  onilsslons  in  tbe  ree 
ord  are  clerical,  merely;  but  we  cnnnot 
presume  this,  in  the  face  of  the  certificate 
that  the  transcript  cuntalns  a  true  and 
correct  copy  of  all  of  the  proceedings,  etc. 
It  was  appellant's  duty  to  see  to  the  cor- 
rection of  the  record,  If  anything  had  been 
omitted  therefrom  by  the  clerk.  Rule  11, 
Bnp.  Ct.  We  conclude  that  tbe  appeal 
should  be  dismissed,  at  tbe  costs  of  the  ap- 
pellant. 

Statt<in,  C.  J.  Dismissed,  as  per  opin- 
ion  of  the  commission  of  appeals. 


Potts  v.  Westee.v  Union  Tel.  Co. 
(Supreme  Court  of  Texas.    Dea  15, 18S1.) 

TBI.COBAPH    COMPAinBS— DbLAT  TX  TRA!7SlfITTtSa 

Uessaob— Action  pok  SAHAflia— PAKTira. 

1.  Where  a  woman  delivers  a  message  to  a 
telegrai>h  company,  addressed  to  her  brother, 
and  asking  that  be  oome  to  her  at  onoe,  as  her 
husband  is  not  expected  to  live,  and  there  is 
nothing  to  show  that  her  husband  liad  any  estate 
or  any  other  heirs  than  herself,  a  suit  lor  fail- 
ure tu  transmit  the  said  message  need  nut  tw 
brought  in  favor  of  the  estate,  but  b;  the  wife, 
as  the  injury  sued  for  resulted  only  from  a  breadi 
of  the  contract  to  transsmit  the  message,  and 
not  from  the  death  of  tbe  husband. 

3.  In  au  action  for  delay  in  transmitting  to 
plaintiff's  brother  a  message  announcing  that 
plaintiffs  husband  is  not  expected  to  live,  and 
asking  him  to  come  at  once,  it  is  not  necessary, 
to  sustain  a  claim  for  injury  to  plaintiff's  feel- 
ings, that  the  message  should  show  on  ita  face 
the  relationship  between  tbeplaintlff  and  the 
addressee.  Telegraph  Co.  v.  Elrkpatiick,  (Tax. 
Sup.)  13  S.  W.  Rep.  70,  dlstlngalshed. 

CnmmlSBioners'  decision.  iSectloa  A. 
Appeal  from  district  court,  Hopkins  coun- 
ty; B.  W.  Tkrhunk,  Judge. 

Suit  by  M.  £.  Potts  against  the  West- 
ern Union  Telegraph  Company  for  failure 
to  deliver  a  telegram.  Therewasademnr- 
rer  to  the  petition,  which  was  snatalned, 
and  plalntttt  appeals.    Reversed. 

Whittle:  A  Son,  for  appellant. 

Makr,  J.  Mrs.  M.  E.  Potts  (now  OIi>- 
Bon)  originally  in8ltnte<l  tbis  suit  against 
the  WeHteni  Union  Telegraph  Company  to 
reco  ver  f  5,000  as  damages  on  account  of 
the  negligent  failure  ofthedefendant  to  de- 
liver a  certain  telegram  announcing  tbe 
fatal  sickness  of  her  husband.  Prank 
Potts,  now  deceased.  The  suit  was  he- 
gun  some  time  In  the  spring  of  1888;  tbe 
first  amended  original  petition  bearing 
the  flle-mark  as  of  April  12,  1888.  The 
facts  detailed  below  appear  substantially 
from  the  necond  amended  original  peti- 
tion, filed  April  7, 1890.  The  appellant,  c  n 
March  10, 1888.  caused  the  following  tele- 
gram to  be  delivered  to  the  defendant  fi.r 
transmission  and  delivery  from  Detroit » 
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Tex.,  to  Snlpbar  SpriOKa,  Tex.,  rla. :  "To 
William  McC'ann,  Snlpbar  bprlngB,  Texaa: 
<'Qnie  at  once.  Mr.  Putts  Is  nut  expected 
to  live.  [Signed]  M.  £.  Potts."  Ttae  de- 
fendant acceiited  the  telegram,  and  agreed 
to  promptly  transmit  and  deliver  it  to  the 
said  addressee.  The  appellant  caused  the 
charge  for  traasmittinE  the  niesaaKe, 
amouDtloK  to  25  cents,  to  be  paid  at  the 
time  to  the  defendant,  and  the  message 
was  sent  at  her  instance  and  tor  her  benL*- 
flt.  The  addressee,  William  MeCann,  is 
her  brother,  and  resided  at  Sotphor 
Springs,  as  did  also  her  mother,  while  Hhe 
and  her  busband  (Potts)  resided  at  De- 
troit, Tex.,  at  the  ilnie.  The  hnsband 
was  dangerously  sIcIe  at  the  above  date, 
and  on  the  18th  day  of  March,  1888,  died. 
The  plaintiff  "was  very  much  in  need  of 
the  aid  and  sympathy  of  her  said  brother 
at.  l>efore,  and  after  the  death  of  her  said 
hnsband.  The  tflegram  was  never  deliv- 
ered  to  the  brother,  though  he  was  well 
known  in  the  town  of  Sulphur  Springs. 
Had  it  b<>en  delivered  promptly,  or,  as  it 
sUonld  have  been,  on  the  10th  of  March, 
the  brother  would  "have gone  immediate* 
ly  to  tbe  aid  of  the  plaintiff,"  and  been 
present  with  her  "  at  tbe  death  of  her  said 
husband. "  He  did  not  come  because  he 
did  nut  receive  the  telegram.  On  tbe  17tb 
of  March,  having  received  a  letter  through 
tbe  mail  from  the  plalntlll,  announcing 
tbe  death  of  Mr.  Potts  and  the  fact  that 
•he  bad  sent  a  message,  he  then  went  to 
tbe  company's  ofHce  in  Sulphur  Springs, 
*aarl  tbnnd  said  telegram  in  said  office, 
seven  days  after  its  transmission  "  "By 
reaaon  of  not  having  ber  said  brother 
with  ber  in  [during]  ber  deep  distress  at 
tbe  death  of  ber  said  buaband.  tbe  plain- 
tiff suffered  great  mental  anguish,  disap- 
pointment, and  grief,  to  her  great  dam- 
age, etc.,  all  of  which  was  tbe  result  of  the 
defendant's  gross  negligence  in  failing  to 
deliver  said  telegram  as  aforesaid." 

To  tbe  amended  petition,  last  men- 
tioned, tbe  defendant  demurred  upon  tbe 
folio  wing  gronnds,  via.:  (1)  "The  petition 
tails  to  show  any  cause  of  action  in  the 
plaintiff,  but  shows  that  tbe  cause  therein 
H  to  ted  la  in  favor  of  ber  deceased  hus- 
band's estate."  (2)  "Fails  to  state  any 
fact  or  facts  in  la  w  sufficient  to  recover  for 
iiijuiy  to  ber  feelings  by  reason  of  tbe  rela- 
tionship existing  between  plaintiff  and 
Wm.  McCann."  Tbe  third  exception  de- 
nies tbe  right  at  tbe  plaintiff  to  recover  on 
account  of  tbe  absence  of  ber  mother,  be- 
cause the  latter  is  not  mentioned  in  tbe 
telegram.  This  objection  is  doubtless 
based  upon  some  mistake  or  misapprehen- 
sion of  tbe  contents  of  tbe  petition.  As 
it  is  copied  In  tbe  transcript,  the  plaintiff 
in  tbe  petition  only  seeks  damages  on  ac- 
count of  the  absence  of  ber  brother.  Tbe 
court  below,  it  seems  from  tbe  record, 
however,  suMtained  all  of  the  exceptions, 
and.  upon  the  plaintiff  declining  to  further 
amend,  dismissed  ber  suit.  This  action 
of  the  court  is  assigned  by  her  counsel  as 
error,  and  we  think  tbe  assignment  is  well 
taken.  Tbe  plaintiff  baaappealed  la  forma, 
piinperis.  "Tbe  first  exception  wbh  most 
i-vidently  untenable.  The  plaintiff  did  not 
sue  for  an  "Injury  resulting  in  death,"  but 
fur  on  injury  to  herself  in  consequence  of  a 


breaeb  of  contract  made  with  her,  and  for 
ber  benefit.  The  petition  discloses  no  oth- 
er heir  or  "estate  of  her  deceased  bns- 
band"  than  herself. 

Tbe  other  question,  as  to  the  right  to 
recover  for  mental  anguish,  presented  by 
tbe  exceptions,  (as  we  think,)  is  no  longer 
an  open  one  in  this  state.  We  are  of  the 
opinion  that  all  of  the  demurrers  should 
have  been  overruled,  and  that  the  cane 
should  have  been  tried  upon  the  Issues  of 
fact.  We  content  ourselves  with  a  cita- 
tion of  some  of  tbe  authorities  in  support 
of  tbe  conclusion  wbleb  we  have  reached. 
Vide  Railway  v.  Levy,  69  Tex.  542;  Tele- 
graph Cn.  V.  Richardson,  79  Tex.  640,  16  S. 
W.  Rep.  689;  Stuart  v.  Telegraph  Co.,  66 
Tex.  580,  586, 18  S.  W.  Rep.  .S51 ;  Telegraph 
Co.  V.  Moore,  76  Tex.  66, 12  S.  W.  Rep.  949; 
Telegraph  Co.  v.  Adauis,  75  Tex.  631, 12  8. 
"K.  Rep.  857;  Telegraph  Co.  v.  Feegles,  76 
Tex.  537, 12  S.  W.  Rep.  860;  Telegraph  Co. 
V.  Broescbe,  73  Tex.  654,  10  S.  W.  Rep.  734; 
Telegraph  Co.  v.  Simpson,  78  Tex.  422, 11 
S.  W.  Rep.  385;  Telegraph  Co.  v.  Rosen- 
treter,  (Tex.  Sup.)  16  S.  W.  Rep.  25;  Tele- 
graph Co.  V.  Orimes,  17  S.  W.  Rep.  881, 
(decided  at  present  term.) 

The  telegram  in  question  was  •"rash 
message,"  bearing  unmistakable  evidence 
of  its  importance,  and,  if  it  did  not  direct- 
ly  indicate  tbe  relationship  of  tbe  parties, 
it  was  amply  sufficient  to  put  tbe  compa- 
ny upon  inquiry  In  this  particular.  Tele- 
graph Co.  V.  Moore,  supra.  We  think 
that  the  present  case  differs  somewhat  in 
principle  from  the  cases  of  Rowell  v.  Tele- 
graph Co.,  75  Tex.  26, 12  8.  W.  Rep.  534, 
and  Telegraph  Co.  v.  Klrkpatrick,  (Tex. 
Sup.)  13  S.  W.  Rep.  70,  which  may  have 
possibly  Influenced  the  decision  of  the  dis. 
trict  court.  We  conclude  that  the  Judg- 
ment ought  to  be  reversed,  and  tbe  causa 
remanded. 

Statton,  C.  J.  Reversed  and  remanded, 
as  per  opinion  of  tbe  commission  of  ap. 
peals. 

MissouHi  Pac.  Rt.  Co.  t.  Hatnes  et  a/. 

(Supreme  .Ctourt  of  Ttxam.    Dec.  8,  1891.) 

▲mbxdiibxt  or  Judombkt— What  GBSOita  Aiixxd- 

ABUi — Fboosdubb — Rxa  Jddioata. 

1.  Bav.  Ht.  art.  1864,  provides  that  where 
there  shall  be  a  mistake  in  the  record  of  any 
judgment,  the  Judge  may,  in  open  court,  after 
notice  of  tbe  appUoatioD  has  been  given  to  the 
parties  interested,  amend  tbe  same.  Article  1868 
provides  that  where,  In  the  record  of  any  judg- 
ment, there  shall  be  any  mistake,  miscalculation, 
or  misreoltal  of  any  sum  of  money,  and  tiiere 
shall  be  among  the  records  of  the  caase  any  in- 
strument in  «mting  whereby  such  judKment  may 
be  safely  amended,  the  court  shall,  on  applioa- 
tion,  amend  such  judgment  thereby.  Held,  that 
where,  In  an  action  on  three  bills  of  lading 
against  a  carrier  for  destruction  of  cotton  In 
transit,  the  conrt  finds  for  plaintiff  for  the  totttl 
number  of  bales,  but  the  weight,  as  computed  by 
him,  includes  only  the  bales  covered  by  two  of 
the  bills  of  lading,  and  the  findings  fail  to  show 
how  tbe  error  occurred,  the  error  Is  not  clerical, 
and  cannot  be  amended  under  articles  1864  and 
1865. 

3.  Parol  evidence  is  inadmissible  to  show 
how  soch  error  occurred. 

8.  A  judgment  amending  the  record  so  as  to 
correct  such  error,  siuce  made  without  jcrisidic- 
(ien,  is  not  ras  ^dlcata  In  a  subsequent  suit  by 
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tbe  jDdgment  det>tor  to  enjoin  the  enToroement  of 
the  ludgment  as  amended. 

4.  Theori^LalJudgment,  having  boenafBrmed 
by  the  sapreme  court,  became  res  Judicata,  and, 
though  the  answer  In  the  injunction  proceedings 
set  forth  all  the  facta  of  the  original  action,  the 
court  could  not  rectify  the  error,  since  thalwonld 
necessitate  setting  aside  the  original  judgment. 

5.  Hart.  Dig.  art.  786,  which  provides  that 
the  court  may  correct  a  Judgment  "in  vacation" 
in  case  there  shall  be  among  the  records  any  in- 
strument in  writing  whereby  such  judgment  may 
be  safely  amended,  does  not  apply  to  amend- 
ments requested  in  open  court  during  the  term 
at  which  the  Judgment  Is  rendered. 

CumniiBsioaers'  derision.  Section  A. 
Appeal  from  district  court,  JFIopklna  coun- 
ty; HnwABD  Tkmpleton,  Jndse. 

Suit  liy  tbe  Missouri  Pacllic  Railway 
Company  against  J.  C.  R.  Haynes  and  oth- 
ers to  enjoin  the  enforcement  of  ajudff- 
ment.  Decree  for  defendants.  Plaintiff 
brings  error.    Reversed. 

Todd  A  Hudglns,  for  plaintiff  in  error. 
Perkins,  Gilbert  A  Perlilaa,  for  detendauts 
in  error. 

C0LI.AI1D,  J.  Tbis  Is  an  injunction  suit 
broDght  by  plaintiff  In  error  railway  com- 
pany against  defendants  In  error  to  re- 
strain tbe  collection  by  execotlun  of  an 
amount  added  to  an  original  judgment  by 
amendment  In  the  district  court  on  mo- 
tion after  tbe  term.  The  amunnt  of  tbe 
original  judgment,  with  all  costs,  was 
paid  by  the  company,  and  It  Is  only  the 
amount  added  to  the  same  by  the  amend- 
ed judgment  that  Is  sought  to  be  re- 
strained. The  court  below,  trying  the 
case  without  a  jury,  adjudged  the  judg- 
ment as  reformed  to  be  valid,  and  re- 
fused to  enjoin  its  collection  on  final  hear- 
ing, holding  that  there  was  a  clerical  er- 
ror in  tbe  original  Judgment,  which  was 
amendable  at  a  subsequent  term  of  tbe 
court.  The  railway  company  bas  brought 
the  rase  to  tbe  supreme  court  by  writ  of 
error. 

Hnynes,  BIrge  ft  Lievy  sued  the  railway 
company  for  the  value  of  87  bales  of  cot- 
ton, weighing  48,064  pounds,  destroyed  by 
fire  negligently  caused  by  the  company 
while  In  its  possession, for  which  they  held 
the  company's  bills  of  lading,— one  for  51 
bales,  weighing  25.664  pounds;  one  tor  30 
bales,  weighing  14,489  pounds;  and  the 
third  for  6  bales,  weighing  8,011  pounds. 
These  bills  of  lading  were  all  attached  to 
the  petition  intheoriginal  suit  as  exhibits. 
Tbe  company  answered  non-llabillty,  on 
the  ground  that  they  had  delivered  the 
cottnn  before  it  was  burned.  There  was 
no  controversy  over  tbe  number  of  bales 
or  their  weight,  and  the  railway  company 
on  the  trial  did  not  deny  but  that  87  bales 
were  burned,  which  weighed— aggregat- 
ing 43,464  pounds  — really  only  43,064 
pounds.  The  case  was  tried  by  the  court 
the  30th  day  of  April,  1888,  and  he  rendered 
his  decision  for  tbe  plaintiff  for  tbe  87 
bales  of  cotton  burned,  valuing  It  at  9% 
cents  per  pouud,  with  interest  at  8  per 
cent,  per  annum  from  the  date  of  tbe  fire. 
The  court  filed  bis  findings  offucttbat 
the  railway  company  had  negligently 
burned  87  bales  of  cotton  belonging  to  the 
plaintiffs,  which  cotton  was  worth  9% 
rents  per  pound,  and  allowed  the  Interest 


before  stated  from  the  time  of  tbe  Are.  In 
eetimatiug  the  weight  of  the  cotton  tbe 
court  only  took  the  weights  of  tbe  51  bales 
and  tbe  80  bales  as  shown  by  the  bills  of 
lading,  and  in  computing  the  gross  weight 
omitted  to  include  tbe  bill  of  lading  for 
the  6  bales,  weighing  8,011  pounds;  thus 
estimating  tbe  weight  of  only  81  bales  at 
9%  cents  per  pound.  His  findings  (in  writ 
ing)  do  not  show  how  the  error  occurred, 
but,  as  shown  on  the  trial  of  the  case  be- 
fore ns,  be  explains  that  the  mistake  or- 
cnrrefl  as  follows:  He  intended  to  add 
up  the  weight  of  the  (St  bales,  and  asked 
some  one  to  call  out  tbe  weights  from  the 
three  bills  of  lading,  and  the  person  only 
called  out  tbe  weight  from  two  of  them, 
omitting  by  oversight  to  include  the  six- 
bale  lot.  The  Judge  thought  be  bad  in- 
cluded the  weights  of  all  the  cotton,  and 
testified  that  be  found  for  plaintiff  the 
weight  of  the  entire  87  bales,  and  Intended 
to  give  judgment  for  that  amount,  and 
thought  be  bad  done  so,  until  tbe  motion 
to  correct  the  Judgment  was  filed.  Th* 
defendants  in  tbe  suit  appealed  the  case  to 
the  supreme  court,  and,  after  tbe  appeal 
was  perfected,  tbe  transcript,  witb  assign- 
ment of  errors,  was  fliad  in  tbe  supreme 
court.  Tbe  plaintiffs,  on  the  18th  of  Oc- 
tober, 1888,  at  tbe  next  term  of  tbe  district 
court,  as  soon  as  they  learned  of  the  error 
in  the  Judgment  as  originally  rendered, 
filed  a  motion  in  tbe  district  court  to  cor- 
rect tbe  Judgment  because  of  tbe  forego- 
ing faets;  and  on  the  22d  of  October,  18(18. 
tbe  railway  company  being  duly  served  in 
regular  session,  the  court,  upon  hearing 
the  evidence,  granted  the  motion,  the  rail- 
way company  declining  to  appeal.  Tbe 
supreme  court  was  then  in  see8ion,and  on 
the  next  day  after  tbe  assignment  to 
which  the  appeal  belonged,  to-wit,  on  tbe 
Tuesday  after  the  Monday  on  which  the 
assignment  was  set.  the  plaintiffs  filed  a 
motion  in  tbe  supreme  court,  a  certified 
copy  of  the  Judgment  as  amended  attached, 
asking  the  court  to  consider  tbe  amended 
judgment  as  a  part  of  the  record  in  tbe 
court,  whlcta  motion  was  overruled,  and 
the  original  Judgment  was  afflrme<i.  10  K. 
W.  Rep.  898.  Tbe  mandate  issued.  Tb<^ 
grounds  upon  which  tbe  motion  was  over- 
ruled by  tbe  supreme  court  do  not  appear. 
Bnbseqnentiy  tbe  execution  sought  to  be 
enjoined  was  Issued  after  payment  of  the 
original  Judgment  as  aflSrmed,  with  costs. 
The  first  error  assigned  by  the  company 
for  our  consideration  was  that  the  court 
below  erred  in  its  first  conclusion  of  law 
In  finding  that  the  mistake  by  the  district 
court  in  not  including  the  six  bales  of  cot- 
ton was  a  clerical  mistake  that  could  be 
corrected  on  motion  at  the  succeeding 
term,  because  the  facts  show  that  the 
same  was  not  a  clerical  error,  but  was,  if 
an  error  at  all,  an  omission  of  tbe  consid- 
eration of  evidence  in  the  case,  and  plain- 
tiRs'  remedy,  if  any,  was  by  motion  fur  a 
new  trial  during  the  term.  We  believe 
that  this  assignment  of  error  is  well  taken. 
The  oversight  of  the  court  was  not  of 
that  character  that  could  be  corrected 
after  the  tprm  by  motion  under  the  stat- 
ute. It  was  a  Judicial  mistake,  and  could 
be  corrected  only  by  motion  for  a  new 
trial  or  appeal.   There  was  nothing  iu  tbe 
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rpcord  abowing  how  the  omisBlon  of  the 
weight  of  the  six  bales  occurred.  Had 
the  findings  of  the  court  or  his  docket  en- 
tries given  the  databy  which  the  jadgment 
could  be  amended,  the  principle  would 
be  different.  Without  knowing  what  was 
in  the  breast  of  the  court,  the  manner 
of  committing  the  error  could  not  be  as- 
certained. It  would  appear  from  the  evi- 
dence that  the  weight  of  3,011  pounds  of 
tliecotton  at  9}^  ceuts  hnd  been  omitted. 
What  the  trial  Judge  remembered  as  ex- 
planatory of  the  error  could  not  be  made 
arailable  In  a  motion  to  amend.  The  rec- 
ord proper  would  not  show  that  there 
was  any  mistake, — that  is,  such  part  of 
the  record  as  could  be  resorted  to  for  the 
purpose.  The  court  bad  the  evidence  be- 
fore bim,  and  in  estimating  the  amount 
doe  acted  la  the  capacity  of  a  Jury,  and 
neglected,  or  by  oversight.  It  Is  assumed, 
failed,  to  render  Judgment  for  the  full 
amount  due;  In  other  words,  failed  to  do 
justice  between  the  parties.  Suppose  the 
case  had  been  tried  by  a  jury,  and  they 
had  returned  a  verdict  similar  to  the  flnd- 
ings  of  the  court,  the  record  could  not  cor- 
rect the  mistake,  or  6how  that  there  was 
a  mistake.  Such  a  correction  would  be 
making  a  new  verdict  by  the  court.  The 
court's  findings  ascertain  that  there  were 
87  bales  of  cotton  of  the  value  of  9%  cents 
per  poDDd,  bnt  they  do  not  ascertaiu  how 
many  pounds  there  were,  or  that  any  of 
the  cotton  was  uot  included.  In  order  to 
know  the  weight  of  the  cotton,  and  how 
much  was  omitted,  we  are  compelled  to  re- 
ferto  the  evidence.  A  verdict  received  and 
recorded  for  a  sum  certain,  as  "principal 
and  interest"  due  on  a  note  sued  on,  was 
held  to  be  conclusive.  Messuer  v.  Hutch- 
ins,  17  Tex.  0U3.  In  the  case  cited  the 
court  say  that,  "if  the  verdict  had  con- 
tained the  basis  of  the  calculation  made 
by  the  jury,  or  had  afforded  data  by 
which  tbeir  Intention  could  be  certainly 
ascertained,  the  mistake  in  their  calcula- 
tion mif^bt  have  been  corrected,  and  the 
amendment  would  have  been  proper. 
But,  having  returned  a  verdict  for  the 
plaintiff  for  a  sum  certain,  after  it  had 
been  received  and  recorded,  the  court  bad 
no  power  over  it  to  change  it.  If  the 
finding  was  erroneous,  and  contrary  to 
the  evidence,  the  only  way  to  correct  It 
was  by  veaire  de  novo,  or  a  new  trial." 
The  motion  in  the  case  to  amend  was 
made  on  the  day  the  verdict  was  rendered, 
on  the  ground  that  the  Jury  had  miscal- 
culated the  interest  due  on  the  note,  as 
appeared  therefrom.  Durlug  the  same 
term,  in  open  court,  the  motion  was  grant- 
ed, and  the  judgment  was  amended  so  as 
to  conform  to  the  note.  The  supremo 
court  rested  their  conclusions  upon  the 
construction  of  the  act  of  lH4f>,  (Hart.  Dig 
art.  786;  Pasch.  Dig.  art.  51,)  which,  like 
our  present  statute,  (Rev.  St.  art.  1355,) 
provides  for  correction  of  a  judgment  in 
vacation  in  case  "there  shall  be  among 
the  records  of  the  proceedings  in  the  suit 
In  which  such  judgment  or  decree  shall  be 
rendered  any  verdict  or  Instrument  In 
writing  whereby  such  judgment  or  decree 
may  tM)  safely  amended."  We  do  not  see 
tbatthis  statutewasappllcable  tothecase 
then  before  the  court,  as  the  motion  and 


the  order  were  both  made  while  the  court 
was  In  seeslnn,  the  order  being  made  in 
open  courtduring  the  term  when  the  judg- 
ment was  rendered.  There  was  another 
statute  In  fore?  applicable  to  the  case,  en- 
acted in  1846:  "That  when  in  the  record 
of  any  Judgment  or  decree  of  any  court 
[district  court  act]  there  shall  be  any  mis- 
take, the  judge  of  said  court  may  In  open 
court  amend  such  judmgent  or  decree  ac- 
cording to  the  truth  and  justice  or  the 
case;  but  in  all  cases  the  opposite  party 
shall  have  notice  of  the  application  for 
such  amendment."  Hart.. Dig.  art.  652; 
Pasch.  Dig.  art.  51.  The  same  statute  is 
BubHtantlally  re-enucted  in  the  Acts  of 
1879,  or  rather  continued  in  force.  Rev. 
St.  art.  1354. 

In  the  case  of  Ramsey  r.  McCauley,  9 
Tex.  106,  an  amendment  was  made  In  the 
dlstrlcc  court,  at  a  regular  term,  of  a 
clerical  error,  made  by  mistake  of  the 
clerk  "In  stating  the  title  of  the  casein 
the  margin  before  entering  the  verdict," 
writing  "  J.  H.  McCauley  V.John  Ramsey," 
instead  of  "George  J.  McCauley  vs.  John 
Ramsey, "  the  verdict  falling  to  give  the 
name  of  plaintiff,  which  was  followed  by 
the  Judgment,  referring  merely  to  the  par- 
ties as  plaintiff  and  defendant.  The  su- 
preme court  affirmed  the  Judgment, 
amending  as  to  the  name  of  plaintiff  upoQ 
the  ground  that  the  whole  of  the  proceed- 
ings were  in  the  name  of  George  J.  Me- 
Uu  nley  as  plaintiff,  by  which  the  correc- 
tion could  be  made.  This  decision  also 
rests  upon  article  786  of  Hartley's  Digest, 
though  the  correction  was  made  in  open 
court. 

In  Cowan  ▼;  Ross,  28  Tex.  228,  a  Judg- 
ment by  default  was  rendered  in  the  dis- 
trict court,  though  no  disposition  of  the 
answer  appears  of  record.  Defendant 
filed  petition  in  error  after  adjournment, 
and  citation  issued.  At  the  third  regular 
term  of  the  district  court  thereafter  the 
plaintiff  asked  the  court  by  motion  to 
amend  the  judgment  nunc  pro  tune,  repre- 
senting that  when  the  original  cause  was 
first  called  defendant  withdrew  his  an- 
swer, and  commented  to  a  judgment  for 
the  sum  rendered,  bnt  that  the  clerk  had 
omitted  to  make  any  entry  of  these  facts. 
The  administrator  of  defendant  an- 
swered the  motion,  but  at  the  same  term 
the  motion  was  granted,  and  a  judgment 
conformable  to  the  alleged  facts  was  ren- 
dered. By  eertiorari  the  amended  Judg- 
ment was  brought  up  to  the  supreme- 
court.  The  supreme  court  in  general 
term  held  that  it  was  competent  for  the 
court  to  amend  its  record  entered  at  a 
previous  term.  No  statute  is  referred  tola 
the  opinion. 

In  McConkey  v.  Henderson,  24  Tex.  212, 
there  was  suit  on  a  note  and  to  enforce  a 
vendor's  lien  on  land  for  which  It  was  al- 
leged the  note  was  given  as  purchase 
money.  The  Jury  returned  a  general  ver- 
dict for  f  1,650  principal  and  $25.70  inter- 
est, finding  no  lien,  whereupon  judgment 
was  rendered  for  the  sum  found  by  the 
verdict  to  be  due,  and  as  follows:  "And. 
it  also  appearing  to  the  satisfaction  of 
the  court  from  the  note  specinlly  sued  on 
that  the  sum  of  money  is  due  for  the  pur- 
chase money  of   three  certain  tracts   otL 
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land,"  decree  torecIoalnK  Hen  followed. 
Subaeqoently,  on  motion  to  amend  the 
Judgment,  the  court  entered  an  order  as 
loUowa:  "From  an  inspection  of  the  ver^ 
diet  and  the  note  upon  which  the  suit 
waeinstltated,  [it  appearing]  that  there 
was  error  and  miscalculation  in  this: 
that  the  verdict  and  JndKment  in  the 
cause.  Instead  oT  belnK  (or  f  1,650  principal 
and  $23.70  Interest,  should  have  been  lor 
«1,726.4»  principal  and  f  101.27  interest." 
Then  tollowed  order  correcting  judgment 
lor  the  latter  amount.  The  supreme 
court,  in  reversing  the  case,  said  that  "a 
Judgment  ol  a  court  o(  record  must  be 
founded  on  suBlcleut  facts  legally  ascer- 
tained. The  verdict  omits  a  material 
part  of  the  facts  which  are  necessary  to 
sustain  the  Judgment,  to-wit,  that  the 
note  sued  on  was  given  in  payment  of  the 
purchase  money  of  the  land  described  in 
the  petition.  Without  such  finding,  the 
decree  of  the  court  enforcing  the  vendor's 
Hen  Is  without  foundation.  ^  It  was  also 
held  that  the  amendment  of  the  verdict 
and  Judgment  by  the  note  and  other 
papers  in  the  cause  was  manifest  error, 
but,  as  the  error  was  not  assigned,  it  was 
not  subject  to  revision.  But  the  case  was 
reversed  because  the  verdict  did  not  find 
the  lien. 

J  It  was  decided  In  Leon  v.  Nelison,  that 
'where  there  was  a  motion  to  allow  state- 
ment of  farts  to  be  made  out  after  the  ad- 
journment of  the  court,  and  such  order 
Is  entered,  and  from  any  cause  it  Is  not 
found  In  the  minutes  of  the  court,  no  en- 
try at  a  subsequent  term  will  be  allowed 
unless  the  fact  of  its  having  been  granted 
shall  be  established  by  memorandum  up- 
on the  Judge's  docket,  or  found  among  the 
flies  of  the  cause."  59  Tex.  880.  ISee.  also, 
Milam  Co.  v.  Bobertson,  47  Tex.  231. 

In  Xlmeues  v.  Ximenes,  ^  Tex.  464,  the 
supreme  court,  reasoning  from  analogy  of 
the  rnle  In  the  district  court,  declares 
"that  there  can  be  no  doubt  that  the  su- 
preme eourt  may  at  a  subsequent  term, 
after  final  Judgment,  if  there  la  a  proper 
predicate  for  It,  correct  clerical  errors  or 
mistakes,  cure  defects  of  force,  or  add 
SDCh  clause  as  may  b9  necessary  to  carry 
oat  the  Judgment  of  the  conrt.  make  the 
entry  in  the  minutes  correspond  with  and 
correctly  express  the  Judgment  actually 
rendered  as  shown  by  the  entire  record." 
It  was  decided  that  the  memoranda  on 
the  court's  docket,  and  the  opinion  of  the 
Judge  announcing  the  views  of  the  court, 
could  be  resorted  to  for  the  purpose  of 
amending. 

Ex-Chief  Justice  Willie  says  that  "fre- 
quent decisions  of  the  supreme  court  of 
this  state  have  settled  the  right  to  have 
ajudgmptit  amended  after  the  expiration 
of  the  term  at  which  It  was  rendered, 
when,  through  mistake  or  clerical  error, 
the  record  does  not  speak  fully  or  truly 
the  Judgment  as  actually  rendered."  It 
was  held  proper  for  the  presiding  Judge 
to  so  correct  a  Judgment  as  to  the  name 
of  one  of  the  parties  in  whoso  favor  it 
was  rendered;  the  Judge's  docket  (urniMb- 
Ing  the  data  for  the  correction.  It  was 
alMo  dr>clded  that,  as  the  amendment 
could  be  made  before  appeal  to  the  su- 
preme court,  after  the  term,  it  could  as 


well  be  done  after  ttaa  appeal  was  dis- 
missed. Whittaker  v.  Gee,  63  Tex.  436. 
The  motion  In  the  above  case  appears  to 
have  been  made  under  article  1354  of  tha 
Bevlsed  Statutes. 

The  case  of  Busseil  v.  Miller,  40  Tex.  497, 
cited  both  the  articles  in  Paschai's  I>i- 
gest,  49  and  61,— in  effect,  on  the  point  be- 
fore ns,  the  same  as  articles  13541  and  13S63 
of  the  Bevlsed  Statutes,  making  no  dis- 
tinction between  them.  In  that  case  the 
salt  was  against  three  defendants, — Rus- 
sell, Allen,  and  Corley.  There  was  no  dis- 
missal as  to  Allen  ana  Oorley.  The  salt 
was  styled  "a.  A.  Miller  v.  B.  B.  Busseil 
et  al. "  The  verdict  was  for  plaintiff  for 
963.24,  and  did  not  name  either  of  the  de- 
fendants. The  Judgment  was  rendered 
against  Busseil  alone,  Angust,  187&  On 
January  24,lti78,  plalutiO  moved  the  court 
to  amend  the  Judgment,  the  November 
term  of  the  court  having  passed ;  and  un 
final  bearing  of  the  motion  It  was  ad- 
judged by  the  court  that  plaintiff,  8.  A. 
Miller,  trustee,  do  have  and  recover  of 
and  from  the  defendants,  R.  B.  Russell, 
Clinton  Allen,  and  James  A.  Corley,  the 
anm  of  $65,  etc.  Un  appeal  it  was  held 
that  the  court  had  authority  to  amend 
the  Judgment;  under  the  act  of  1846,  the 
court  citing  articles  49  and  51  of  Paschai's 
Digest,  as  well  as  Ramsey  v.  McCouiey, 
supra.  The  court  said:  "We  think  it 
clear  from  the  facts  disclosed  by  the  rec- 
ord that  the  omission  to  render  Judgment 
against  uppdlants  was  sncb  a'  mistake  as 
should  have  been  corrected  by  the  court." 
See  Trammell  v.  Trammril,  36  Tex.  Supp. 
261. 

In  both  articles  of  the  Bevlsed  Statotea 
—1854  and  1365— the  court  is  anthoriied  to 
amend  its  Judgments  In  certain  cases, 
"  according  to  the  truth  and  Justice  of  the 
case. "  In  article  1364  the  means  by  which 
the  record  Judgment  or  decree  may  be  cor- 
rected is  not  stated.  In  article  1366,  which 
allows  an  amendment  in  vacation,  it 
mast  be  done  by  any  verdict  or  iastru- 
ment  In  writing  whereby  it  may  be  safely 
done;  but  it  seems  from  the autboritiea 
cited  above  that  the  correction  nnder 
both  statutes  can  only  be  done  by  mat- 
ter appearing  in  the  record.  The  condi- 
tions are   particularly  defined  In  article 

I  Rev.  St  art.  1854,  provides:  "Where  there 
shall  be  a  mistalte  In  the  record  of  any  judg- 
ment or  decree  the  judge  may,  In  open  coiu^  and 
after  notice  of  the  application  therefor  has  been 
given  to  the  parties  interested  in  snob  jadgntent 
or  decree,  amend  the  sameaooording  to  tha  troth 
and  jusiice  of  the  case,  and  thereafter  the  ex- 
ecution stall  conform  to  the  judgment  •■ 
amended. " 

'Kev.  Bt  art.  18S5,  provides:  "Where,  In  tha 
record  of  any  judgmeat  or  decree  of  any  ooort, 
there  sliall  be  any  mistake,  mlsoalcnlation,  or 
mlsrecital  of  any  sum  or  sums  of  money,  or  of 
any  name  or  names,  and  there  shall  be  among 
the  records  of  tbe  cause  any  verdict  or  instm- 
ment  of  writing  whereby  such  judgment  or  de- 
cree may  be  safely  amended,  it  shall  be  the  du^f 
of  the  court  in  which  such  judgment  or  decree 
shall  be  rendered;  and  the  judge  thereof,  in  va- 
cation, on  application  of  either  party,  to  amend 
such  judgment  or  decree  thereby,  according  to 
the  troth  and  justice  of  the  case;  but  the  oppo- 
site party  shall  have  reasonable  notloe  Of  the  ap- 
{Uication  for  auch  amendineiiL  " 
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ISG6,  and  those  conditions  must  ezlet  .to 
antborise  tb«  change  by  motion,  and  It 
must  be  true  that  aach  an  amendment 
may  be  bad  in  open  court,  under  circum- 
stances  that  would  not  be  allowed  in  va- 
cation. Bat  if  a  note  sued  on  Is  not  such 
an  "instrument  in  writing,  under  article 
1353,  as  would  give  the  court  power  to 
correct  itH  judgment  or  the  verdict  of  a  ]a- 
ry.  it  would  not  be  such  matter  of  record, 
under  article  1351,  as  would  empower 
the  court  to  add  to  the  findings  of  the 
Judge  acting  as  a  Jury  in  determining  the 
merits  ot  the  case.  The  bill  of  lading  In 
this  case  stands  upon  no  better  footing 
tban  a  promissory  note,  and,  in  our  opin- 
ion, cannot  be  made  the  basis  ot  a  correc- 
tion ol the  Jodgraen t  by  mo  tion.  The  error 
was  not  clerical,  aR  It  must  be  in  all  cases 
to  uuthorice  the  change.  It  was  the  judi- 
cial act  of  the  court, — au  error  in  falling 
to  consider  the  evidence  in  the  cane,  which 
could  only  be  reached  by  new  trial  or  re- 
sort to  an  appellate  court.  Besides,  as 
before  stated,  it  requires  parol  evidence  to 
show  what  the  intention  of  the  court  was 
in  rendering  the  original  Judgment,  and 
to  show  how  the  error  occurred,  which 
conld  not  be  permitted.  Such  motions, 
If  BUMtained  at  all,  must  be  predicated  on 
the  record.  It  seems  that  nnr  conclusion 
must  be  the  same  as  that  reached  by  the 
supreme  court  in  thiM  case  in  overruling 
the  motion  to  make  the  judgmeat  a  part 
of  the  record  ot  the  case  while  it  was 
there  pending  on  appeal.  Bad  the  ruling 
been  upon  the  ground  that  a  certiorari 
ytaft  the  only  proper  method  of  bringing 
up  the  amended  Judgment,  the  suprnme 
court  would  have  dismissed  the  motion, 
instead  of  overruling  it.  At  all  events, 
the  court  bad  no  power  to  amend  the 
judgment  on  the  motion,  and  its  order  ot 
amendment  was  not  res  adjadicata,,  the 
court  having  no  authority  to  make  the 
order. 

It  Is  claimed  by  defendant  In  error  that 
the  court  In  this  Injunction  proceeding, 
having  the  parties  and  the  focts  of  orig- 
inal error  before  it,  bad  the  power  to 
Amend  the  Judgment,  and  should  proceed 
to  do  ao.  AU  the  facts  were  set  up  In  the 
answer  as  supporting  the  amendment  to 
the  original  Judgment,  and  there  was  a 
prayer  in  the  alternative  that,  in  case  the 
amended  Judgment  conld  not  be  sustained, 
tbe  court  should  amend  according  to  the 
findings  of  the  judge,  so  as  to  Include  the 
value  of  the  3.011  pounds  of  cotton  at  9^ 
cents  per  pound,  and  Interest  from  the 
date  of  the  fire.  Tb«re  was  also  a  prayer 
"for  general  and  special  relief,  aoch  as  the 
facts  will  authorise. "  We  do  not  think 
this  is  a  case  where  such  relief  can  be 
granted.  To  do  so  the  original  Judgment 
must  be  set  aside.  As  affirmed  by  the  su- 
preme court.  It  is  res  adjudlcata  of  ttie 
matters  Involved  in  the  controversy. 
That  Judgment  is  not  void,  or  in  any  wise 
invalidated  by  the  amendment  proceed- 
ings. Had  this  proceeding  been  to  enjoin 
the  collection  of  that  judgment,  then.  In 
case  it  had  beon  set  aside  and  enjoined, 
tbe  district  conrt  could  have  proceeded  to 
render  such  Judgment  as  should  have  been 
rendered  on  tbe  merits  of  the  rase.  Witt 
▼.  Kaufman.  25  Tex.  Supp.  884 ;  Willis  v. 
v.l8s.w.no.7-30 


Gordon,  32  Tex.  241;  Boarlce  r.  Vanderiip, 

Id.  222;  Stein  v.  FriebetY;,64Tex.  271;  Sey- 
mour V.  HiU.  67  Tex.  S85,  3  S.  W.  Hop. 
313.  This  is  not  such  a  case.  Nor  is  there 
fraud,  accident,  or  mistake  ot  such  a 
character  as  will  authorise  a  revision  ot 
the  Judgment  upon  application  tor  a  new 
trial  after  the  term,  and,  if  snub  mistake 
or  fraud  exist,  the  right  to  set  it  up  is  lost 
by  the  laches  of  defendant,  and  the  failure 
to  explain  the  delay  in  resorting  to  such 
remedy.  Defendants,  after  discovery  ol 
the  error,  sought  to  amend  tbe  Judg- 
ment by  motion,  and  relied  on  that 
amendment  even  after  tbe  supreme  court 
had  refused  to  allow  it  to  be  incorporat- 
ed in  tbe  record  before  them,  and  had 
affirmed  the  original  Judgment.  There 
has  been  no  le^al  revision  of  that  judg- 
ment. It  still  stands,  and  is  rea  adjudt- 
oata  of  the  matters  sought  to  be  again 
litigated  by  defendants  in  this  case.  We 
conclude  that  the  Judgment  of  tbe  conrt 
below  should  be  reversed,  and  that  the 
collection  of  the  amended  judgment 
should  be  perpetually  enjoined.  We  also 
conclude  that  the  cause  should  be  re- 
manded. 

Stayton,  C.  J.    Reversed'and  remanded, 
as  per  opinion  ot  commission  of  appeals. 


TrXAB  &  N.  O.  R.  Co.  V.  CONHOT. 

(Supreme  Cou/rt  of  Texas.    Feb.  3, 1898.) 

Injubi  to  Emplotb— Instbuotions— Contuibd- 
tort  nsouoenob. 
1.  In  a  suit  by  a  brakeman  for  personal  In- 
juries sustained  while  making  a  coupling  it  la 
error  to  charge,  if  the  "goose-neck"  coupling  ap- 
paratus we»  not  more  dangerous  than  an  ordinary 
coupler,  and,  "if  plaintiff  knewot  its  being  there, 
and  did  not  use  ordinary  care,"  etc.,  he  cannot 
recover,  since  the  existence  of  either  of  tbe  facta 
oonnected  by  "and"  woald  defeat  a  recovery. 

3.  In  such  suit  the  following  charge  is  not 
erroneous:  "If  the  Jury  believe  from  Qie  evi- 
dence that  the  goose-neck  might  have  been  seen 
by  the  plalotiS  on  the  occasion  in  question,  but 
that  he  did  not  In  fact  notice  it,  then,  if  the  jury 
believed  that  plaintiff  did  not  expect,  and  had 
no  reason  to  expect,  the  goose-neck  there,  and 
was  not,  In  view  of  the  oiroumstanoes,  gailty  of 
negligence  in  not  noticing  It,  the  plaintiff's  fail- 
ure to  notice  it  would  not  debar  a  recovery. " 

OomrolBsIoners*    decision.      Section    A 
Appeal  from  district  court,  Harris  county. 

Suit  by  Dennie  Conroy  against  the 
Texas  Sc  New  Orleans  Railway  Company 
for  personal  lujnrien.  Judgment  forplaln- 
tiff  tor  f5,000.  Defendant  appeals.  Re- 
versed. 

W.  N.  Shaw,  tor  appellant.  Gold- 
tb  waits  £  Ewiagsiad  H.  F.  Ring,  tor  ap- 
pellee. 

CoLi.aBD,  J.  Suit  by  appellee,  Dennie 
Conroy,  against  appellant,  the  Texas  ft 
New  Orleans  Railroad  Company,  for  dam- 
ages for  injuries  received  by  him,  an  em- 
ploye of  tbe  railroad,  at  Beaumont,  Tex. 
while  coupling  a  tender  and  engine  to  a 
freight  train.  The  ground  ot  tbe  com- 
plaint was  that  the  coupling  apparatus 
on  tbe  tender  of  engine  had  as  one  of  Its 
attachments  what  is  known  as  the 
"goose-neck:"  that  Its  use  was  more  dan- 
gerous than  the  ordinary  coupling  appa* 
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rataa,  and  It  was  not  Intended  to  be  ORed 
on  freight  trains;  that  plaintiff  did  nut 
know  It  wus  there,  and  did  not  opm  It,  nntll 
It  struck  hia  hand,  and  mashed  It  on  thd 
box-car  while  be  was  making  the  conp- 
lins.    There  was  yerdict  and  Judgment  tor 

glalntltr  for  95,000,  from  wbieb  defendant 
as  appealed. 

The  first  assignment  of  error  Is  tbat  ttae 
verdict  i»  contrary  to  the  evidence,  and  Is 
to  the  efftHit  that  the  evidence  shows  that 
plaintiff  had  notice  of  the  character  of 
coupling  he  had  to  make,  and  must  have 
seen  the  goose-neck  before  he  made  the 
coupling,  and  therefore  assumed  the  risk. 
As,  in  our  opinion,  the  Judgment  of  the 
conrt  should  be  reversed  upon  other 
grounds,  and  the  question  presented  by 
the  assignment  Is  one  of  fact,  we  think  It 
inappropriate  and  unnecessary  for  us  at 
this  time  to  discuss  the  evidence  or  ex- 
press any  conclusion  we  might  favor  in 
reference  thereto. 

Appellant  complains  tbat  the  court 
erred  In  refusing  to  give  the  following 
special  charge:  "If  the  proof  satisfy  yon 
that  the  goose-neck  In  question  was  open 
to  observation,  or  obvious  to  ttae  senses, 
and  It,  with  reasonable  care  un  plaintiff's 
part,  it  could  have  been  seen  and  known 
to  plaintiff,  then  It  was  the  duty  of  plain- 
tiff tu  protect  himself,  and  he  cannot  re- 
cover.** The  court,  on  this  subject,  in- 
structed the  jury  very  much  as  requested 
in  the  foregoing;  that  If.under  the  clrcum- 
stMUces,  the  plaintiff,  '*in  the  exercise  of 
such  care  as  a  man  of  ordinary  care  and 
prudence  would  reaoonably  exercise, 
could  not  have  kno^n  of  such  goose-neck, 
and  if  be  did  use  such  care  as  a  man  of 
ordinary  prudence  would  and  should  iiave 
used,"  etc.,  charging  other  conditions 
upon  which  plaintiff  might  recover.  Then 
the  converse  of  the  proposition  was  given 
as  follows  :**  If  the  goose-neck  apparatus 
was  not  more  dangerous  than  an  ordi- 
nary coupler,  and  if  plaintiff  knew  of  Its  be- 
ing there,  and  did  not  use  such  ordinary 
care  as  a  man  of  ordinary  care  and  skill 
reasonably  should  have  used,  considering 
tbecirrnnistances  and  dangers  attending 
making  such  coupling,  or  If,  under  the  cir- 
cumstances and  situation,  be  (plaintiff) 
did  not  exercise  sucb  ordinary  care  and 
skill  in  looking,  it  by  use  of  such  care  he 
reasonably  could  and  should  have  seen 
the  style  and  character  of  the  coupling, 
and  have  comprehended  the  danger  of 
its  use,  and  it  In  the  exercise  of  such  ordi- 
nary skill,  etc.,  ttae  danger  could  and 
sliould  have  been  avoided,  then  find  for 
defendant. "  The  court's  charge  was  more 
applicable  to  the  tacts  than  the  requested 
charge  upon  ttae  Issni*  presented  in  the 
special  charge.  The  question  was  not  so 
much  whether  the  goose-neck  apparatus 
was  open  to  observation  and  obvious  to 
the  sense,  as  whether  plaintiff  ought,  un- 
der the  circumstances,  to  have  seen  it  by 
the  exercise  of  ordinary  care,  or  did  see 
It.  He  went  In  to  maketbecoupling;  was 
notexpectlng  the  "goose-neck  ;'*  made  the 
coupling  qnl(!kly,— in  not  more  than  two 
seconds;  had  never  known  the  goose- 
neck used  on  freight  trains  during  a  long 
service  on  railroads,  and  they  were  not 
commonly  so  need.    Under  these  circum- 


stances or  issues,— for  there  was  opposing 
evidence,— It  was  only  necessary  to  lu- 
strnct  the  jury  tbat,  if  the  plaintiff  saw 
the  apparatui^,  or  should  have  seen  it  by 
the  exercise  of  reasonable  care,  in  time 
to  bare  avoided  the  injury,  he  could  nut 
recover.  All  tbe  facts  and  circnmatances 
most,  of  coarse,  be  considered  In  deciding 
this  question;  but  we  do  not  think  tbe 
court's  charge  was  defective  in  tbis  re- 
spect, and  hence  it  was  not  error  to  refuse 
the  charge  asked.  The  charge  is  not, 
however,  correct  in  another  phase  to 
which  error  is  assigned.  It  reads:  "If  tbe 
goose-neck  coupling  apparatus  was  not 
more  dangerous  than  an  ordinary  coup- 
ler, and  If  plaintiff  knew  of  its  being  ibere, 
and  did  not  use  ordinary  care,  as  a  man 
of  ordinary  care  and  skill  reasonably 
shonld  have  used,  considering  tbe  circum- 
stances and  danger  attending  tbe  making 
of  such  a  coupling,"  then  tbe  verdict 
shonld  be  for  defendant.  The  existence  of 
either  one  of  the  facts  referred  to  in  tbe 
charge  connected  by  "and"  would  be 
sufficient  to  exempt  defendant  of  liability, 
and  each  of  them  should  have  been  given 
as  separate  defenses.  Railway  Co.  v. 
Somers,  78  Tex.  439,  14  «.  W.  Rep.  779; 
Railway  Co.  v.  Garrett,  73  Tex  262, 13  S. 
W.  Rep.  62;  Railway  Co.  v.  Brentford,  7« 
Tex.  619,  16  8.  W.  Rep.  661;  Railway  Co. 
V.  Lempe,  39  Tex.  19;  Railway  Co.  v. 
White,  76  Tex.  102, 13  S.  W.  Rep.  65. 

The  following  instruction,  given  at  re- 
quest of  plaintiff,  is  assigned  as  error: 
"If  the  jury  believe  from  the  evidence  that 
the  goose-neck  might  have  been  seen  by 
tbe  plaintiff  on  the  occasion  In  question, 
but  that  he  did  not  In  fact  notice  It,  then, 
It  the  jury  believe  tbat  plaintiff  did  not  ex- 
pect, and  bad  no  reason  to  expect,  the 
goose-neck  there,  and  was  not,  in  view 
of  the  circumstances,  guilty  of  negligence 
in  not  noticing  it,  the  plaintiff's  failure  to 
notice  It  would  not  debar  a  recovery. "  It 
requires  very  nice  discrimination  and 
hair-splitting  to  detect  any  error  in  this 
charge.  It  presents  the  Idea  that  the 
absence  of  negligence  on  the  part  of  plain- 
tiff would  be  equivalent  to  the  use  of  due 
care.  Tbe  only  Improwment  that  could 
be  suggested  to  the  charge,  it  It  neefled 
any,  would  be  to  omit  "and  was  not,  in 
view  of  the  circumstances,  guilty  of  negli- 
gence in  not  noticing  it,"  and  substitute 
some  other  expression,  requiring  of  him 
tbe  exercise  of  due  and  proper  care;  for  If, 
by  the  use  of  such  care,  he  would  have 
seen  tbe  goose-neck  in  time  to  have  es- 
caped tbe  danger,  he  could  not  recover; 
but.  If  he  used  proper  care  In  that  regard, 
and  failed  to  see  It,  "his  failnre  to  notice 
it  would  not  debar  a  recovery."  (it  would 
not  entitle  him  to  a  recovery  either,  aniens 
other  facts  existed  to  authorise  it.) 

There  are  other  criticisms  of  the  instrae- 
tlons  given  by  the  court,  which  need  not 
be  noticed  In  view  of  what  has  been  said 
requiring  ordinary  care  on  the  part  of 
plaintiff.  The  other  two  assignmentB  of 
error  as  to  Inflammatory  la  ngnage  of  plain- 
tiff's attorney  In  his  argument  tu  tbe  jury, 
and  as  to  the  verdict  being  excessive,  need 
not  be  constdereil.  Because  of  tbe  error 
in  the  charge  of  the  court  In  coupling 
separate    defenses    together   as    one,  we 
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conclade  the  Judginent  should  be  reveraed, 
and  the  cause  remanded. 

Per  Cttkiam.    Reversed  and  remanded, 
as  per  opinion  of  commlsBlon  of  appeals. 


Gulf,  C.  &  S.  F.  Ry.  Co.  v.  Richards. 

(SuvroM  Court  af  Texas.    Feb.  2, 188S.) 
Opihion  Etidbkce. 

1.  In  a  suit  by  the  owner  of  laud,  who  has 
deeded  a  railway  company  a  rigbt  of  way  over 
it,  "with  right  to  use  anch  additional  land  as 
may  be  necessary  for  the  construction  and  main- 
tenance of  its  road,  *  *  *  and  to  take  and  use 
water  and  stone  therefrom, "  against  the  com- 
pany, tor  unnecessarily  damaging  his  land,  a 
witness,  though  not  an  expert  in  railway  con- 
struction, but  who  is  familiar  with  the  land  and 
the  manner  of  the  construction  of  the  road,  can 
testify  that,  in  his  opinion,  plaintlfi's  land 
would  not  have  been  damaged  by  standing  water 
had  the  road  been  constructed  in  adiSerent  man- 
ner. 

8.  In  such  suit,  a  witness  familiar  with  the 
facts,  though  not  an  expert,  may  glvehls  opinion 
that  the  company  could  have  constructed  its  em- 
bankment across  plaintiff's  land  without  talcing 
up  as  much  land  as  it  did. 

8.  One  of  defendant's  witnesses  gave  his  tes- 
timony by  deposition.  One  of  the  interrogatories 
stated :  "If  there  be  any  other  fact  or  facta  con- 
cerning this  matter,  tending  to  throw  any  light 
upon  the  matters  in  controversy,  •  •  •  please 
state  the  same  here."  The  answer  was:  •<*  •  • 
The  reason  why  the  barrow  pits  were  wide,  op- 
posite the  lower  bank,  is  that  rock  was  encoun- 
tered near  the  surface. "  B.eld,  that  it  was  error 
to  exclude  this  answer  on  objection  at  the  trial, 
as  the  objection  was  to  "the  mantier  and  form" 
of  taking  the  deposition,  which,  under  Rev.  St 
art.  2286,  could  only  be  made  by  notice  in  writ- 
incT  before  the  trial. 

4.  Whero  a  right  of  way  Is  granted,  "with 
right  to  use  such  aaditional  land  as  may  be  nec- 
essary for  the  constraction  and  maintenance"  of 
the  road,  the  company  is  bound  only  to  use  ordi- 
nary care  in  constructing  its  road;  and  the  ne- 
cessity for  taking  additional  land  is  to  be  deter- 
mined by  ordinary  care. 

CommiBsioners'  decision.  Section  A. 
Appeal  from  district  court,  Dallas  county. 

Action  by  .1.  M.  Ricbards  against  the 
Gulf,  Colorado  &  Santa  Fe  Railway  Com- 
pany for  damages  done  to  tbe  land  by  the 
construction  of  defendant's  road  thruuKh 
It.  Judgment  for  plaintiff.  Defendant 
appeals.     Reversed. 

Lenke,  Sbep&rd  A  Miller  and  J.  TV.  Ter- 
rj,  for  appellant.  Geo.  H.  Plowman  and 
H.  G.  Robertson,  for  appellee. 

CoLLARD,  J.  J.  M.  Richards,  plaintiff 
below,  broUKbt  tbis  suit  In  tbe  district 
court  of  Dallas  county,  against  appellant, 
alleging  that  he  was  tbe  owner  of  certain 
164  acres  of  land:  that  on  March  16,  1886, 
be  bad  been  led  to  execute  a  dned  convey- 
ing tbe  right  of  way  over  bis  land  to  tbe 
railway  company,  100  feet  wide,  with  the 
rigbt  to  nse  such  additional  land  as 
mlgbt  be  necessar.v  in  tbe  construction 
and  maintenance  of  tbe  road.  It  was  al- 
iened that  the  deed  was,  obtained  from 
bim  by  frandulent  representations,  but 
tbe  court  below  sustained  exceptions  to 
that  part  of  tbe  petition,  and  it  is  not  be- 
fore UH.  He  alleged  that  the  railway  com- 
pany bad  taken  more  ol  his  land  than  was 
necessary :  negligence  In  the  construction 
of  the  road,  causing  bis  land  to  overflow; 


destruction  of  bis  timber  ontsido  of  tbe 
rlgbt  of  way;  leaving  excavations  there- 
in, in  which  water  accumulated,  causing 
damage  lo  his  land  to  tbe  amount  of 
13.500.  The  trial  resalted  In  a  verdict  and 
Judgment  for  plain tiB  for  9700,  from  which 
defendant  has  appealed. 

Tbe  evidence  adduced  by  plaintiff  tended 
to  establish  bis  case  as  made  In  the  peti- 
tion, while  that  of  defendant  tended  to 
show  that  the  rnad  had  been  properly 
constructed,  with  due  regard  to  the 
rights  of  plaintiff,  and  that  no  more  of  the 
land  outside  tbe  right  of  way  bad  been 
used  than  was  permissible  under  tbe  deed. 
Tbe  deed  conveyed,  for  fl25,  to  defendant, 
a  right  of  way  over  the  land  where  it 
might  be  deemed  most  convenient,  "  with 
right  to  use  such  additional  land  as  may 
be  necessary  for  the  construction  and 
maintenance  of  its  road  and  telegraph 
lines,  *  •  *  and  to  take  and  nse  water 
and  stone  therefrom."  Tbe  road  crossed 
Rutlltt's  creek  on  the  land  conveyed  by 
plaintiff,  over  which  there  was  a  bridge 
constructed  by  defendant,  some  tressellng, 
and  an  embankment  across  tbe  low  bot- 
tom-land as  high  as  20  feet  In  places, 
causing  the  water  to  flow  back  from 
usual  rains  upon,  and  Injuring,  plalntlS's 
land.  On  adjacent  land,  belonging  to  one 
McAmes,  there  was  a  cut  for  the  road 
where  the  dirt  was  thrown  up  on  the 
right  of  way.  Extensive  excavations  or 
"barrow  pits"  were  made  on  tbe  right  of 
way,  and  outside  of  it.  In  constructing 
the  embankment  through  the  land  of 
plaintiff.  Rains  filled  up  tbese  pits,  and 
they  have  never  dried  up;  the  water  be- 
coming stagnated,  and  forming  on  top  a 
greenish  scum.  Over  objections  of  defend- 
ant the  court  permitted  McAmes  and  Mc- 
CiHlam  and  the  plaintiff  to  testify  that  If 
the  railroad  bank  had  not  been  construct- 
ed out  of  the  earth  nlong-slde  of  it,  out 
of  tbe  "barrow  pits,"  but  had  been  con- 
structed out  of  earth  "taken  from  ex- 
cavations ou  McAmes'  adjacent  land,  near 
tbe  embankment,  there  would  have  been 
no  standing  water,  **  etc.  The  objection 
to  the  testimony,  and  the  error  assigned 
to  tbe  ruling,  was  that  "the  testimony 
was  tbe  opinion  of  the  witnesses,  who 
were  not  possessed  of  sufficient  Informa- 
tion concerning  the  construction  of  a  rail- 
road to  testify  as  to  whether  or  not  de- 
fendant was  negligent  therein.  *  The  wit- 
nesses were  not  experts,  but  were  familiar 
with  tbe  facts  upon  which  their  opinion 
was  based,  and  stated  tbe  facts.  They 
bad  examined  the  embankment,  tbe  "bar- 
row pits,"  and  excavations,  knew  ap- 
proximately their  dimeusionB,  depth,  etc., 
and  had  seen  the  water  standing  in  them. 
No  special  scientific  knowledge  was  neces- 
sary to  qnalify  tbem  to  form  a  correct 
opinion  of  the  cause  of  the  water  stand- 
ing In  the  excavations,  or  to  enable  tbem 
to  say  that  if  tbe  excavatiuas  had  not 
been  made  the  water  would  not  have  re- 
mained in  tbem,  or  that,  if  the  dirt  bad 
been  taken  from  the  cuts  on  McAmes'  land 
toconstruct  the  embankment,  there  would 
have  been  uo  standing  water.  The  tes- 
timony was  not  obnoxious  to  the  objec- 
tions made  to  It.  Railway  Co.  v.  Klaus, 
64  Tex.  293;  Railway  Co.  v.  Jarrard.  65 
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Ttex.  RTO;  Bail  way  Co.  t.  Locker,  78  Tex. 
27»,  14  S.  W.  Rep.  Sll.  In  all  the  raaes  the 
rnle  Is  recugnlzed  that,  if  an  opinion  la  ad- 
Riisiiible  at  all,  the  non-expert  witness  la 
qaalifled  to  express  his  opinion,  if  he  has 
seen  and  observed  the  cause  and  effect, 
aud  states  the  facts  opon  which  the  opin- 
ion is  based.  Railway  Co.  v.  Hepner,  18 
8.  W.  Rep.  441,  (Galveston  term,  1892.) 
There  was  no  error  in  overruling  the  ob- 
jections made  to  the  testimony. 

The  same  principle  appllen  to  the  tentl- 
mony  of  plaintiff's  witness  Burns,  who, 
orer  dpfendant's  objections,  testified  tliat 
"they  [the  people  constroctlng  the  em- 
banliment]  could  have  ased  dirt  closer  if 
tbey  had  wanted  to.  A  larRC  embanic- 
ment  runs  clear  tbrough  the  land,  except 
a  trestle  across  a  small  branch.  I  think 
tbeyconid  have  done  it  without  taking 
up  so  much  land."  His  tpstimony,  with 
tbat  of  others,  showed  that  defendants 
had  gone  over  on  plaintiff's  land,  beyond 
the  right  of  way,  for  earth  and  material 
to  make  the  embankment.  The  objec- 
tion to  this  testimony  was  and  is  "that 
be  had  not  qualified  himself  by  showing 
any  Information  upon  which  bis  opinion 
waa  given. "  He  states  the  facts,  the  pfaya- 
leal  appearances  of  the  land,  with  the  em- 
bankment, the  holes  in  the  land,  and  the 
pits  dug  on  plaintiff's  laud.  The  condi- 
tions were  all  before  hini.  He  may  not 
have  been  accurate  in  his  statement  of  all 
the  detailB,— the  height,  length,  and 
breadth  uf  the  embankment;  but  such  in- 
accuracies, if  any,  would  go  to  his  credi- 
bility, and  not  to  his  competency.  The 
testimony  of  plaintiff's  witness  Parker 
yraa  like  that  of  Burns,  and  was  offered 
for  the  same  purpose,  and  the  same  objec- 
tions were  made  to  it.  He  was  familiar 
with  the  phjsical  facts,  and  stated  them, 
— inaccurately,  it  may  be,  but  not  with 
such  apparent  untruthfulness  as  to  author- 
ise the  court  to  reject  bis  statement  and 
exclude  his  opinion.  None  of  these  wit- 
nesses were  civil  engineers  or  builders  of 
railroads,  and  were  not  required  to  be,  to 

Suaiity  them  to  state  their  opinions  about 
tie  amount  or  qnantlty  of  earth  or  other 
material  taken  from  plaintiff's  land  for 
the  embankment.  It  was  not  necessary  to 
measure  the  material  left  on  the  right  of 
way,  or  that  used  off  plaintiff's  land,  to 
kniiw  that  more  of  plaintiff's -land  was 
used  than  was  required.  To  know  exact- 
ly how  much  land  was  unnecessarily 
taken,  measurements  and  calculations 
would  have  to  be  made;  but  these  wit- 
nesses did  not  pretend  to  ho  exact,  and 
were  not  called  on  to  express  an  opinion, 
farther  than  that  more  of  plaintiff's  land 
was  used  than  was  necessary. 

Appellant  Insists  tbat  "tlie  court  erred 
In  refusing  to  permit  defendant  to  read 
the  thirteenth  interrogatory  to  its  witness 
E.  B.  Cashing,  and  his  answer  thereto,  as 
follows:  'Int.  13.  If  there  be  any  other 
tact  or  facts  concerning  this  matter,  tend- 
ing to  throw  any  light  upon  the  matters 
In  controversy  in  this  suit,  and  about 
which  you  may  not  have  been  specially  in- 
terrogated, please  statethe  samehere.  An- 
swer. I  ilo  not  know  of  any  Jurther  fact, 
except  that  ample  provision  was  made  for 
water-ways,  and  the  reason  why  the  bar- 


row pits  were  wide  opposite  the  lower 
bank  is  tbat  rock  was  encountered  near 
the  surface.' "  The  evidence  was  applica- 
ble to  the  issues,  and  was  material.  The 
objection  that  plaintiff  was  not  informed 
by  the  interrogatory  what  the  answer 
would  be,  and  tliat  be  had  bad  no  oppor- 
tunity to  cross-examine  the  witness  about 
the  fact  deposed  to,  is  an  objectioa  to 
"the  manner  and  form  of  taking"  the 
depositions,  which  can  only  be  made  by 
notice  in  writing  before  the  trial.  Rev.  St. 
art.  2235:  Wade  v.  Love,  69  Tex.  526,  528, 
7  S.  W.  Rep.  225.  It  was  reversible  error 
to  exclude  the  answer.  The  fact  as  to  the 
nearueMB  of  stone  was  important, and  was 
not  stated  by  any  other  witness. 

Appellant  assigns  as  error  the  refusal  of 
the  court  to  give  the  following  requested 
charge:  "In  arriving  at  a  conclusion  as 
to  whether  it  was  necessary  to  take  land 
of  plaintiff's  beyond  the  right-of-way  strip 
of  100  feet  in  width,  you  are  instructed 
tbat  ttie  defendant  would  not  be  required 
to  haul  dirt  from  cuts  at  other  places 
along  the  line,  but  the  doin^  so  would  de- 
pend upon  the  reasonableness  thereof.  If 
you  believe  from  the  evidence  that  ft  has 
been  the  universal  custom  of  railways.  In 
their  construction,  to  excavate  barrow 
pits  along  tiielr  embankment  for  the  con- 
stroction  of  the  same,  and  tbat  in  tbis  in- 
stance, under  ail  the  circumstances,  an 
ordinarily  priident  and  reasonable  person. 
In  the  construction  of  said  embankment, 
would  not  have  been  expected  to  haul  dirt 
from  a  cut  on  McAmes'  land,  across  the 
Spring  branch,  then  yon  will  find  for  de- 
fendant on  this  Issue."  The  court,  at  the 
request  of  plaintiff, gave  thefollowing  spe- 
cial instruction :  "If  yon  brieve  from  the 
evidence  in  this  ease  that  the  defendant's 
road-bed  could  have  been  constructed 
properly,  and  without  extraordinary 
trooble  and  expense,  by  making  the  em- 
bankment over  plaintiff's  land  frura 
earth  taken  from  adjacent  cuts, and  there- 
by confined  itself  to  the  100  feet  right  of 
way,  and  without  excavating  and  dam- 
aging plalntifTs  land.  Its  duty  would  have 
been  to  have  done  so;  and  if  it  has  failed 
to  do  so,  and  unnecessarily  taken  addi- 
tional land  belonging  to  tlie  plaintiff.  It 
would  be  liable. "  We  think  ordinary  care 
in  regard  to  the  rights  of  plaintiff  was  all 
that  was  required, — ordinary  care  in  de- 
termining the  necessity,  under  the  circum- 
stances, of  using  plaintiff's  land,  according 
to  the  terms  of  the  deed.  Was  it  niH:es- 
sary?  This  was  the  question  for  the  jury; 
and  did  the  defendant  exercise  due  care, 
so  as  not  to  take  plaintiff's  land  unneces- 
sarily? The  court's  charge  that  it  de- 
volved upon  the  plaintiff  to  show  bis 
right  to  a  recovery  by  a  preponderance 
of  evidence  was  suiflclent  as  to  the  bur- 
den of  proof. 

Under  the  pleadings,  as  tbey  stood,  the 
court  having  instructed  the  jury  not  to  al- 
low damages  for  alleged  sickness  in  plain- 
tiff's family,  the  measure  of  damages  was 
the  valne  of  the  land  actually  and  unnec- 
essarily taken.  If  any  was  so  taken,  and 
the  difference  in  the  value  of  the  residue  of 
the  land,  unnecessarily  injured,  just  before 
the  Injury  and  just  after  it,  whether  done 
by  excavation  or  overflow.    We  conclude 
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tbat  the  Jadgnent  of  the  conrt  bdow 
should  be  reTersed,  aad  the  cause  re- 
manded. 

Per  Curiam.    ReTenvd  aad  remanded, 
as  per  oiilnloii  <a  eoDuniaalon  of  appeals. 


OsBOKNB  et  al.  T.  Pbatbkr  et  al. 

(Supreme  Court  of  Texas.    Feb.  B,  18M.) 

Afpbai. — Failuhi  or  JTodob  to  Approtv  Stats- 

MBNT— REVEHSAIi— QuiBTnra    TlTLB  —  Plxasiko 

— Notice. 
1.  Where  the  trial  judge  neglests  to  approve 
a  stat«nent  of  faotH  for  appeal,  appellant  snould 
apply  to  the  sapreme  ceurt  for  a  writ  of  man- 
damus, and,  if  he  fails  to  do  so,  the  oase  will 
not  be  reraraed  for  want  of  theBtatement,  though 
the  judge  was  sften  requested  by  appelUut  to 
approve  a  statement,  ana  promlBed  to  do  sa 

•2.  Where,  in  s  salt  to  remove  cloud.  It  is 
alleged  that  thelandinqoestion  was  bongbt  witn 
plaintiff's  mooOT  for  his  use  and  benefit,  though 
the  title  was  taken  hi  kootber's  name,  and  that 
defendant's  title  was  acquired  under  executaon 
sale  on  a  judgment  against  the  holder  of  the  legal 
title,  but  that  at  the  date  of  the  levy  and  sale 
defendant  knew  tbat  the  land  was  plaintiff's 
proi>erty.  there  Is  a  suffloieat  averment  of  notice 
to  defendant  tbat  the  land  was  plaintifi's  when 
defendant  acquired  title. 

Commtestoners'  declston.  Sectloa  B. 
Appeal  trou  district  court,  Dallas  county. 

ijult  to  remove  clood  by  R.  B.  Frather 
and  others  agraiast  J.  P.  Osborne  and  oth- 
ers. Judgment  for  plaijitia  K.  B.  Pratber. 
Defendant  OHborne  appeals.    Affirmed. 

George  H.  Plowman,  for  appellnnt.  S. 
C.  McCormlck  and  Tbompaoo  A  Clint,  for 
appellee. 

Tahi.tojj,  J.  This  suit  was  brought 
September  27,  188S,  In  the  district  court 
of  Dallas  eouaty,  by  R.  B.  Pratber,  tbo 
appellee,  Jotaed  by  bis  brother,  A.  M. 
Pratber,  and  by  Tbonaa  Ress"  and  Alex 
Watson,  as  plalntltfs,  agralnst  J.  D.  Os- 
borne, appellant,  J.  M.  Shea,  and  Oeorge 
H.  Plo-wman,  as  defendants.  The  pnr- 
jiose  of  the  suit  was  to  cancel  the  consta- 
ble's deed  below  referred  to  as  a  cloud  up- 
on the  title  to  tbe  foUovisfir  real  estate  in 
the  rityof  DalUs:_(l)  ^  lot,  65x91  feet, 
on  tbe  comer  of  Harwood  and  Gano 
Rtreets.  a1]ege<l  to  be  tbe  property  of  R. 
B.  Prather  at  the  time  of  the  levy  of  the 
execution,  and  the  sale  thereunder,  on 
whlcb  the  constable's  deed  Is  predicated ; 
(2)  a  lot42$i  feet  on  Harwood  street,  al- 
leged to  be  tbe  propertyofThomasReggs; 
and  (S)  a  lot  of  Flmllar  dlsAenslons,  al- 
leged to  be  tbe  property  of  Alex  Watson 
at  tbe  date  stated.  A  special  exception, 
averring  misjoinder,  was  sustained  as  to 
the  plaintiffs  Beggs  and  Watson,  and 
the  suit  proceeded  with  reference  alone 
to  the  property  dalmod  by  the  appellee, 
B.  B.  Pratber. 

It  is  alleged  In  the  petition  tbat  oa 
April  10, 1888,  W.  H.  Liewis,  a  constable  of 
Dallas  county,  levied  on  the  three  lots 
mentioned  a  writ  of  execntlon  isanlng 
ont  of  a  Justice's  court  on  a  judgment  for 
$65.2U  and  costs,  rendered  March  29,  1886, 
in  favor  of  J.  M.  Shea  against  A.  M. 
Pratber;  tbat  the  lots,  In  accord  with 
tbe  levy,  were  on  May  4, 1886,  sold  at  pub- 
lic outcry ;  that  under  the  directions  of 


Plowman,  the  attorney  (rfSbea,  the  three 
lots  were  sold  as  one,  for  tbe  grossly  ia- 
adequate  price  of  f70,— one-thlrtleth  of 
tbeir  value;  that  tbe  property  waa 
bonght  by  one  Lewis,  tbe  only  bidder,  o«- 
tensibly  for  J.  D.  Osborne,  but  really  for 
Bbea  and  Plowman;  tbat  Osborne  waa 
not  present  at  the  sale,  did  not  know  of 
It,  was  not  a  party  to  the  purchase,  bat, 
"being  a  near  relation  of  defendant 
Plowman,  the  deed  was  made  out  in  his 
name  to  said  lots,  for  the  benefit  of  said 
Plowman  and  Sbiea,  tbe  said  defendant 
Osborne  being  instigated  to  make  tbe  pre- 
tended purchase  by  Plowman;"  tbat  tbe 
plaintiffs  A.  M.  Pratber  and  R.  B.  Pratber 
(tlie  latter  bplng  absent  from  the  state) 
were  ignorant  of  the  levy  and  sale,  and 
tbat  the  defendants  Plowman  and  Shea 
exerted  themselves  to  conceal  these  facta 
from  the  plaintiffs;  that  at  the  time  of 
the  levy  and  sale  tbe  lot  claimed  by  R.  B. 
Pratber  was  in  the  name  of  A.  M.  Pra- 
tber, who  beldltintrnotforR.  B.  Pratber; 
that  the  lot  was  acquired  and  Improved 
with  the  funds  of  B.  B.  Prather,  and  for 
bis  use  and  benefit,  and  tbe  deed  thereto 
was  taken  la  the  name  of  A.  M.  Pratber, 
at  the  instance  of  R.  B.  Prather,  and  aa 
a  matter  of  convenience;  tbat  the  latter 
was  on  November  1, 1885,  residing  In  Geor- 
gia, but  had  formed  theintention  of  mov- 
ing tu  Texas  with  his  family,  and  for  tbat 
purpose  sent  tbe  money  to  A.  M.  Prather, 
a  resident  of  Dallas,  with  which  tbe  lot 
was  purchased,  and  a  house  built,  to  be 
used  by  R.  B.  Pratber  as  his  homestead; 
that  on  arrival  at  Dallas  with  his  family. 
In  pursuance  of  tbe  intention  stated,  be 
found  for  the  first  time  that  bis  property 
bad  been  levied  on  and  sold;  that  at  tbe 
date  of  the  levy  and  sale  tbe  defendants 
all  knew  that  the  lot  was  tbe  property  of 
B.  B.  Pratber;  tbat  at  said  dates  R.  B. 
Prather  was.  by  his  agent,  A.  M.  Pratber, 
In  possession  of  tbe  lot,  and  defendants 
bad  "full  lawful  notice"  of  his  titie.  Tbe 
plaintiffs  also  pleaded  a  tender  of  f7tf, 
with  interest,  to  be  paid  to  tbe  purchas- 
er, unless  tite  court  should  tod  tbe  rental 
value  of  tbe  premises  in  excess  of  tbat 
sum.  Tbe  appellant  answered  asfollowa: 
"General  demurrer.  Special  demurrers: 
(1)  Misjoinder  of  parties  plalatltt;  (2) 
mnltlfariouuness;  (3)  insufficiency  of  aver- 
meut  as  to  notice;  (4)  insufflclency  of 
averment  that  the  sale  of  tbn  Watson  <k 
Beggs  lots  was  ground  for  complaint  bjr 
appellee;  (5,  61  insufflclency  as  to  aver- 
ment of  purchase  with  trust  funds;  (7) 
insufflclency  of  averment  that  this  prop- 
erty was  tbe  home  of  R.  B.  Pratber,  ap- 
pellee. General  denial;  '  Not  guilty ; '  and 
defectuf  parties  plaintiff."  DefendantSbea 
pleaded  "Not  guilty." 

As  already  noted,  tbe  ooart  sustained 
the  exception  of  misjoinder,  and  dismissed 
the  plaintiffs  Watson  and  Beggs  from  tbe 
suit.  It  also  sustained  the  exceptions 
Nos.  2  and  4,  and  overruled  tbe  general 
demurrer  and  special  exceptions  Nos.  3,  6, 
A,  and  7.  The  suit  was  dismissed  as  to 
the  defendant  Plowman,  and  judgment, 
from  which  this  appeal  in  prosecuted,  was 
entered  January  19,  1889,  on  a  verdict  re- 
turned for  the  plaintiff  R.  B.  Prather  for 
tbe  lot  in  controversy,  and  for  appellant 
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tor  9^5.15.  Among  dlvere  aEtalgnmentfi  of 
error  relied  upon  by  appellant  for  the  re- 
versal of  the  Judgment  we  find  the  follow- 
ing: "Thecunrt  erred  In  failing  and  re- 
faslng  to  make  a  Btatementof  facts  In  this 
case,  when  plaintltf  and  defendant  had 
disagreed  and  submitted  tbeir  respective 
statements,  as  Is  shown  by  affldavit  here- 
with Bled."  The  affidavit  referred  to  was 
made  bv  George  H.  Plowman,  appellant's 
attorney,  March  27,  18»0.  The  affiant 
states,  in  effect,  that,  as  attorney  for  the 
defendant  J.  D.  Osborne  he  prepared,  be- 
fore March  12, 1880,  a  statement  of  all  the 
facts  In  the  case,  which  he  sabniitted  to 
the  attorneys  representing  the  plain  tiffs, 
they  refusing  to  agree  to  it;  that  this 
statement,  with  the  refusal  Indorsed,  was 
delivered  to  the  presiding  judge,  Burkic: 
that  subsequently,  and  before  the  ad- 
]onmment  of  the  court,  he  requested 
Judge  BnnKE  in  person  to  make  up  a 
Btatement  of  facts  from  the  statement 
made  by  affiant  and  a  statement  made 
and  delivered  to  the  judge  liy  the  counsel 
tor  the  plalkititf;  that  the  request  was 
often  followed  by  a  promise  of  compliance 
from  the  Judge;  that  finally,  long  after 
the  end  of  the  term,  the  Jadge  told  affiant 
that  he  would  make  some  slight  changes 
in  the  statement  sabmltted  by  affiant, 
which,  together  with  the  statement  sub- 
mitted by  plaintiff's  attorneys,  he  bad 
caused  to  be  filed  within  proper  time, 
and  would  approve  it;  that  the  Judge 
failed  to  comply  witli  this  promise,  and 
has  never  made  out  a  statement  of  facts. 
There  is  also  in  the  record  a  certificate  of 
the  clerk  of  the  district  court  nf  Dallas 
county  to  the  effect  that  the  attorneys  lor 
plaintiff  and  defendants,  having  tailed  to 
agree,  submitted,  respectively,  a  state- 
ment to  the  Judge,  in  accordance  with 
whose  order  they  were  filed  March  16, 
1889,  and  that,  neither  having  been  ap- 
proved by  the  Jadge,  do  statement  of  facts 
is  incorporated  In  the  record.  An  order 
bad  been  entered  allowing  10  days  from 
the  adjournment  of  the  court,  March  9, 
IS!^,  within  which  to  prepare  and  file  a 
Btatement  of  facts.  Since  the  net  of  1887 
(Sayles'  Civil  St.  art.  13798)  an  appellant 
exerting  due  diligence  Is  not  restricted  to 
the  10  days  allowed  to  secure  a  statement 
of  facts.  It  was  accordingly  suggested  In 
Reagan  v.  Copelaod,  78  Tex.  351, 14  S.  W. 
Rep.  1031,  and  has  been  since  held  In  Tele- 
graph Co.  V.  Richardson,  79  Tex.  649, 15  S. 
W.  Rep.  689,  that  a  party  aggrieved  by  the 
failure  or  refusal  of  a  district  Judge  to 
approve  a  statement  of  facts  may  at  once 
procure  a  writ  of  inandnmas  compelling 
bim  to  discharge  his  statutory  duty.  It 
hence  follows,  in  our  opinion,  that  in  the 
exercise  of  proper  diligence  it  was  incum- 
bent on  the  appellant  In  this  case  to  apply 
to  the  supreme  court  for  the  writ  men- 
tioned. The  cause  stated  should  not  re- 
quire a  reversal  of  the  judgment. 

There  are  several  assignments  of  error 
in  the  record,  complaining  of  the  action 
of  the  court  In  tbe  giving  and  refusing  of 
charges.  In  tbe  alisence  uf  a  statement  of 
facts,  we  refrain  from  a  consideration  of 
tbe  qaestion  suggested  by  these  assign- 
ments. If  the  charges  given  be  incorrect, 
or  those  refused  be  correct,  as  abstract 


propositions  of  law,  we  would  yet  be  nil' 
able  to  say  that,  under  the  facts,  the  ac- 
tion  of  the  court  with  reference  to  them 
was  prejudicial  to  tbe  rights  of  appellant. 
White  V.  Parks,  67  Tex.  605.  4  S.  W.  Rep. 
24fi.  Our  task  is  therefore  limited  to  a  re- 
view of  the  assignments  qnestionlng  the 
sufficiency  of  plaintiff's  petition.  Of  these 
there  are  two:  (1)  That  tbe  court  erred 
In  overruling  defendant's  special  exception 
"to  tbat  part  of  plaintiffs'  petition  where- 
in It  is  alleged  tbat  A.  M.  Prather  pur- 
chased tbe  lots  with  R.B.Pratber's  funds, 
and  held  s%ld' property  iu  trust  for  R.  B. 
Prather,  and  in  his  name,  for  the  conven- 
ience of  R.  B.  Prather,  etc.,  fur  that  It  Is 
not  ailegred  that  the  defendant  knew  of 
this  alleged  trust  at  the  time  of  his  pur- 
chase;" (2)  that  tbe  court  erred  In  over- 
ruling defendant's  special  exception  to  the 
effect  tbat  "it  is  not  alleged  by  plaintiff 
that  defendant  Osborue  bad  notice  that 
the  property  wasbougbt  by  A.M. Prather 
with  funds  of  R.  B.  Prather."  It  was  al- 
leged that  at  the  date  of  tbe  levy  and  sale 
tbe  defendants  all  knew  that  the  lot  was 
the  property  of  R.  B.  Prather;  that  at 
said  dates  the  defendants  bad  "full  law- 
ful notice"  of  bis  title.  These  alleEatlons 
of  notice  were,  in  uar  opinion,  sufficient. 
It  the  appellant  bad  notice  of  appellee's 
title,  he  could  not  be  a  purchaser  In  good 
faith,  though  actually  Ignorant  of  the 
elements,  Ingredients,  or  history  of  the 
title.    The  Judgment  should  be  affirmed. 

Per  Curiam.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Brooks  t.  Lewis  et  al. 

(Sujnvme  Court  cf  Texaa.    Feb.  IS,  1882.) 

KxBcnnoif  Sals— Distkibutioit  of  Fbocxsdi— 

FeKCHABB  BT  EZBODTION  CRIDITOB— DaMAOBS. 

1.  FlaintUt  Bttaohed  sundry  nunrtKaged  chat- 
tels, recovered  judgment,  and  issaed  execntiMi 
thereon.  After  the  attacbment  the  mortgagee 
began  foreclosure,  without  making  plaintiff  or 
the  sheriff,  who  held  the  ohattals  under  attach- 
ment, parties  therein,  and  no  sequestration  was 
ordered.  A  decree  of  foreclosure  was  entered, 
and  an  order  of  sale  issued  thereon  to  the  sheriff, 
who,  before  the  return  thereof,  also  received 
plaintiff's  execution.  He  returned  the  order  of 
sale  unexecuted,  for  the  reason  that  the  property 
was  "held"  under  plaintlil's  attachment,  and 
afterwards  sold  on  plaintiff's  execution,  where- 
upon plaintiff  bid  in  tbe  chattels  for  less  than  his  * 
judgment,  tendered  payment  of  costs,  and  de- 
manded possession.  The  sheriff  refused  to  give 
him  possession  without  payment  of  the  full  amount 
of  his  bid,  which  plalntiJC  refused,  and  tlie  sher- 
iff retained  possession.  Held  that,  the  aherifl 
having  had  both  writs  in  Ms  handa  at  the  same 
time,  he  should  have  sold  under  both,  and  paid 
the  proceeds  into  court,  in  case  the  parties  failed 
to  agree  on  their  disposition. 

a.  The  sheriff  holding  possession  at  the  time 
of  the  sale  solely  under  plalntiira  writ,  it  was 
his  duty  to  deliver  the  property  to  plainult  upon 
payment  of  costs. 

8.  At  such  sale  plaintiff  booght  only  the 
equity  of  redemption,  and  in  a  suit  by  plainUff 
against  the  sheriff  the  proper  measure  of  damages 
is  the  value  of  such  equity. 

4.  V7hei-e  the  chattels  in  question  were  of 
greater  value  than  the  judgment  recovered  on 
the  mort{^age,  the  court  erred  in  en tmrlng  judg- 
ment against  tbe  plaintiff. 

Appeal  from  district  court,  Dallas  cotm 
ty. 
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Action  bj  O.  W.  Brooks  against  W.  H. 
Lewis  and  others.  Judgment  for  defend- 
ants.   PialntiO  appeals.    Revereed. 

DtekaoD  &  Aforonej-,  (or appellant.  Held 
A  Homaa,  tor  appellees. 

Stattom,  C.  J.  This  action  was  brought 
by  appellant  against  appellee  and  the 
sureties  on  bis  official  bond  as  sheriff  to 
recover  the  ralue  of  six  transfer  wagons, 
alleged  to  be  the  property  of  appellant, 
and  converted  by  Lewis.  The  cause  was 
tried  without  a  Jury,  and  resulted  in  a 
judgment  for  defendants..  Appellant's 
claim  arises  under  the  following  (acts: 
Brooks  sued  Dallas  Passenger  Transfer 
Company  on  January  31,  1888,  to  recnver 
a  debt,  and  sued  out  writ  of  attachment, 
whi':h  on  the  same  day  was  levied  on  the 
transfer  wagons,  and  on  July  8,  1888,  ap- 
pellant recovered  a  judgment  forecloBlng 
attachment.  Cnder  this  judgment  an  or- 
der to  sell  went  Into  the  hands  of  the  sher- 
iff OD  Septemlier  19, 1888,  and  on  October 
1st,  following,  the  wagons  were  sold,  and 
appellant  became  their  purchaser,  for  the 
sum  ul  f299,  which  was  less  than  the 
amount  of  the  judgment  in  bis  favor.  Ap- 
pellant tendered  to  the  sheriff  the  amount 
of  cost  due,  and  demanded  the  wagons; 
but  the  sheriff  refused  to  deliver  them  un- 
less the  entire  sum  bid  was  paid,  where- 
upon this  action  was  brought.  The 
ground  on  which  the  sherin  relused  to  de- 
liver the  wagons  to  appellant  on  payment 
of  costs  will  be  seen  fiom  the  following 
statement:  On  July  13, 1888,  W  J.  Keller 
brought  an  action  against  the  Dallas 
Passenger  Transfer  Company  to  recover  a 
debt  secured  by  mortgage  on  the  wagons 
before  referred  to,  and  to  foreclose  that 
chattel  mortgage,  which  bears  date  Jan- 
nary  23,  1888,  and  was  flled  for  r<>cord 
same  day.  Keller  prayed  (or  a  writ  of  seq- 
oestratlon,  and  allt^ged  that  the  six  wag- 
ons were  then  In  puasesslon  of  the  sheriff 
by  virtue  of  the  seizure  made  under  tiie 
attachment  sued  out  by  appellant.  Judg- 
ment was  rendered  in  favor  of  Keller  fur 
1928.54  on  August  8,  1888,  with  decree  of 
foreclosure,  under  which  order  of  sale  is- 
sued August  81st,  rnturnable  In  80  days, 
on  which  the  sheriff  made  the  following 
return:  "Not  executed  by  reason  of  the 
fact  that  the  said  omnibuses  were  levied  on 
and  beld  by  me  by  virtue  of  a  writ  of  at- 
tachment of  U.  W.  Brooks  v.  Dallas  Pas- 
senger Transfer  Company  et  h1.,  and  I 
coDld  not  sell  the  same  without  delivering 
possenslon  thereof,  without  violating  the 
law  compelling  me  to  bold  said  property 
under  aaid  attachment."  Neither  Brooks 
nor  the  sheriff  were  made  parties  to  the 
suit  brought  by  Keller,  and,  so  (ar  as  the 
record  shows,  no  sequestration  issued  in 
the  snlt  brought  by  him.  The  court  found 
that  the  transfer  wagons  at  the  time  same 
were  sold  under  the  writ  issued  in  favor  of 
Brooks  were  worth  f  1,200,  and  it  appeared 
that  the  property  was  in  the  hands  of  the 
sheriff  at  time  of  trial.  On  this  state  of 
facts  the  court  adjudged  that  appellant 
was  entitled  to  no  relief,  and  entered  a 
Judgment  against  him  for  costs. 

It  is  obvious  that  the  sherKf  held  the 
property,  when  it  was  sold  to  appellant, 
solely  nnder  writs  issued  in  his  behall ;  and 


when  the  sale  was  made  it  was  the  duty 
of  the  sheriff,  on  payment  of  costs  by 
Brooks,  to  deliver  the  wagons  to  him,  the 
judgment  In  his  favor  amounting  to  more 
than  his  bid.  When  the  writs  In  favor  of 
Brooks  and  Keller  were  In  the  hands  of 
the  sheriff  he  should  have  sold  under  both; 
and.  If  the  parties  had  not  then  agreed  as 
to  the  proper  dlBposition  of  the  proceeds, 
be  might  have  insisted  upon  the  payment 
of  the  bid  in  full,  and  have  paid  the  money 
into  court,  requiring  the  parties  therein 
to  settle  their  respective  rights  to  the 
fund ;  but,  not  having  done  this,  and  not 
having  seized  the  property  by  virtue  of 
any  writ  issued  in  behalf  of  Keller,  when 
Brooks  bought  he  became  entitled  to  the 
possession  of  the  property  on  payment  of 
costs  and  receipting  for  the  balance  of  his 
bid,  although  the  property  in  his  hands 
would  have  been  liable  to  seiiore  and  sale 
to  satisfy  the  debt  due  to  Keller,  if,  as  ap- 
pears from  the  record,  the  latter  had  the 
superior  Hen  on  the  property.  It  does  not 
follow  from  this,  however,  that  Brooks 
would  be  entitled  to  recover  the  lull  value 
of  the  property  from  the  sheriff  and  the 
sureties  on  his  official  bond,  as  he  would 
be  if  by  his  purchase  he  had  acquired  an 
unincumbered  title  to  the  property.  He 
only  acquired  by  his  purchase  the  right  to 
pay  the  debt  due  to  Keller  secured  by 
mortgage,  and  then  to  hold  the  property,— 
the  equity  of  redemption ;  and  the  value  ot 
that,  with  Interest,  would  be  the  measure 
o(  his  damages.  It  appearing  that  the 
sum  due  to  Keller  was  less  than  the  value 
o{  the  property,  the  judgment  entered 
should  not  have  been  rendered,  but,  in 
vlow  of  the  fact  that  the  case  has  not 
probably  been  fully  developed,  this  court 
will  not  render  a  judgment,  but  will  re- 
verse the  judgment,  and  remand  the  cause. 
It  is  so  ordered. 


Hardib  et  al.  v.  Wriobt  et  aJ. 

(Supreme  Court  of  Teams.    Feb.  19, 1882.) 

Neootiablb  Instkcmextb  —  Bona  Fids  Pobohas- 

BR8 — COLLATBBAL  BeODBITT. 

1.  Plaintiff,  the  Indorsee  of  a  promissory  note 
held  as  collateral  security  for  the  payment  of  a 
debt,  brought  siMt  against  the  maker  to  enforoe 
his  collateral,  and  alleged  that  the  note  was 
transferred  before  maturl^,  and  that  he  (plain- 
tiff) bad  no  notice  of  anv  nust  that  would  invali- 
date it  Defendant  pleaded  general  denial,  and 
answered,  among  other  things,  that  the  note  was 
without  consideration,  having  been  executed  nn- 
der an  agreement  to  secure  the  payment  of  ad- 
vances of  merchandise  which  were  never  made. 
No  notice  of  these  facts  was  alleged-  against 
plaintiff.  Plaintiff  speuiallv  excepted  to  that 
part  of  the  answer  which  pleaded  want  of  oon- 
sideration,  and  the  allegations  in  support  there- 
of, on  the  ground  that  the  ansnrer  did  not  allege 
notice  of  such  facts  in  plaintiff,  and  because  they 
contradicted  the  written  note  sued  on.  Held, 
that  the  oourt  erred  in  dismissing  plaintiff's  spe- 
cial exception  and  in  admitting  evidence  to  show 
want  of  consideration,  as  the  rights  of  a  bona  fide 
holder  could  not  be  defeated  by  proof  o£  such 
facts.  • 

3.  Where  a  debt  for  which  collateral  security 
was  given  has  been  paid,  plaintiff  cannot  en- 
force the  collateral  to  satisfy  some  other  debt, 
due  from  the  same  indorser. 

8.  Where  plaintiff  took  a  note  as  collateral 
security  for  the  payment  of  certain  stock  sold  to 
the  indorser,  and  afterwards  bought  the  stock 
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back  at  a  less  sttm  than  \taa  due  thereon,  racb 
purchase  back  was  not  a  lorrender  of  tbe  col- 
lateral. 

4.  Plaintiff's  right.  In  such  case,  to  enforce 
his  collateral,  cannot  be  defeated  on  the  ground 
that  the  oonsideration,  as  between  the  maker  of 
the  note  and  the  payee,  failed. 

5.  Where  the  agreement  under  which  such 
note  was  transferred  as  collateral  contained  a  pro- 
rislon  that  if  the  first  of  a  certain  series  of  notes 
due  was  paid  the  collateral  should  be  retamed, 
and  such  first  note  was  not  paid,  but  other  notes 
of  the  series  were  paid,  the  collateral  would  not 
be  released. 

Appeal  from  district  cotirt,  Dallas 
couiity. 

Action  by  Jobu  T.  Hardie  ft  Co.  agoinst 
C.  P.  Wright  and  others.  Jadgment  tnr 
defendants.     Plaintiffs  appeal.    Reversed. 

C.  Bradford  and  Cobb  &  Avery,  for  ap- 
pellants.  Robertitoa  A  Coke,  for  appellees. 

Stayton,  C.  J.  Appfillants  brought  this 
action  on  tite  following  promissory  note: 
"No.  8188.  $2,118.00.  On  or  before  the 
16th  day  of  November,  1888,  we,  or  either 
of  ns,  promise  to  pay  to  the  Farmers' 
Alliance  Exchange  of  Texas,  or  order,  for 
value  received,  the  sum  of  twenty-one 
hundred  and  eighteen  dollars.  This  note 
Is  given  In  payment  fur  goods,  wares,  and 
merchandise  purchased  for  us,  and  shipped 
to  T.  .1.  Cux,  trnstce,  Gonzales,  and  Is 
payable  In  the  city  of  Dallas,  Texas.  Given 
nnder  our  bands  at  Canoe  Creek  Alliance, 
In  the  county  of  Gonzales  and  state  of 
Texas,  this,  the  16th  day  of  April,  A.  D. 
1888," — which  was  signed  by  the  defend- 
ants: and  the  petition  alleged  that,  for 
valuable  consideration,  the  i'urniers'  Alli- 
ance Exchange  of  Texas,  before  Its  matu- 
rity,Indorsed  It  to them.andthatthey  had 
no  notice  of  any  fact  that  would  Invali- 
date the  paper.  Appellees  pleaded  a  gen- 
eral denial;  that  the  note  was  held  by  ap- 
pellants as  collateral  security  for  a  debt 
due  to  them  by  the  indorser,  which  bad 
been  paid  or  bad  lost  its  identity,  and, 
further,  that  the  note  was  without  con* 
sideration.  The  substance  of  this  last 
plea  was  that  the  note  was  giveu  to  the 
exchange  to  secure  the  payment  for  mer- 
chandise thereafter  to  be  furnished  the 
makers  by  the  exchange,  and  that  upon 
the  maturity  of  the  note  the  makers  were 
to  be  liable  only  for  the  value  of  mer- 
chandise furnished,  and  if  none  were  fur- 
nished the  makers  were  liable  for  noth- 
ing, and  the  note  was  to  be  returned,  and 
that  no  merchandise  was  ever  furnished 
the  makers,  and  no  liability  accrued.  No 
notice  of  these  facts  was  alleged  against 
plaintiffs.  Plaintiffs  specially  excepted  to 
so  much  of  the  answer  as  sets  up  a  want 
of  consideration,  and  the  understanding 
and  agreement  between  the  makers  of  the 
note  and  the  exchange,  (I)  because  it  has 
not  alleged  that  plaintiffs  bad  any  notice 
of  the  facts  therein  alleged;  and  (2)  tie- 
eanse  the  facts  alleged  contradict  and 
vary  4be  terms  of  the  written  note  sned 
on. 

The  conrt  overruled  the  special  excep> 
tlon;  and  this  wait  error,  which  led  to  the 
further  error  of  admitting  evidence  to 
prove  such  an  agreement  between  the  ex- 
change and  defendants  as  was  alleged, 
end  that  no  goods  were  delivered  under 


it.  The  right  uf  a  bona Ude  bolder  of  SQcb 
paper,  acquired  before  its  maturity,  cooid 
not  be  defeated  by  proof  of  such  facts.  It 
was  proved  by  writing  signed  by  the 
Farmers'  Alliance  Exchange  of  Texas,  by 
its  president,  C.  W.  Macume,  and  other- 
wise, that  on  Jnly  19,  1888,  that  corpora- 
tion bought  from  appellants  248  shares  of 
the  capital  stock  of  the  Texas  Elevator  ft 
Compress  Company,  for  which  it  executed 
to  them  its  four  promissory  notes,— one 
for  f 9,200.  due  November  16,  1888;  another 
for  910,000,  due  January  1,1889;  another 
for  $9,000,  due  on  Novemher  16, 1889;  and 
another  for  f9,000,  due  January  1,  1890,— 
and,  to  secure  them,  gave  a  mortgage, 
with  power  to  sell  their  stock  and  apply 
the  proceeds  to  the  payment  of  those 
notes,  in  the  event  they  were  not  paid  at 
maturity:  and  the  instniment  contained 
the  further  ngreement  that,  on  failura  to 
pay  any  one  of  the  notes  at  maturity,  all 
shoold  becnroe  dne.  at  the  election  of  Har- 
die ft  Co.  To  further  secure  these  notes. 
the  corporation,  by  the  same  instrament, 
placed  In  the  hands  of  Hardie  ft  Co.— first 
having  Indorsed  the  same— 20  promissory 
notes  held  by  it,  among  which  was  the 
note  sued  on,  all  of  which  the  instrument 
empowered  Hardie  ft  Co.  to  collect  as  they 
matured,  and  the  proceeds  to  apply  to  the 
corporation's  notes,  before  referred  to; 
but  this  instrament  provided  that  those 
notes  placed  as  collateral  security  should 
be  returned  to  the  corporation  if  the  first 
of  the  notes  given  for  stock  was  paid. 
On  the  same  day  those  transactions  ac- 
cruedthesame  parties  had  another,  which 
was  also  evidenced  by  an  instrument  in 
writing,  from  which  it  appears  that  the 
corporation  executed  to  Hardie  *  Co. 
three  other  promissory  notes, — one  for 
$5,000,  maturing  September  1,  1888;  an- 
other for  $5,000,  maturing  September  16, 
1888;  and  another  for  $7,500,  maturing  Oc- 
tober 1,  1888.  These  notes  were  for  money 
loaned,  and  for  bagging  and  ties  sold  by 
Hardie  &  Co.  to  the  corporation  ;  and,  to 
secure  their  payment.  It  deposited  as  col- 
lateral security  a  large  number  of  other 
notes,  aggregating  $40,020,  definite  pro- 
portions of  which.  It  was  provided,  should 
be  returned  to  the  corporation  as  itsboald 
pay  each  of  the  three  notes. 

One  of  plaintiffs  testlBed  as  follows: 
"The  largest  amount  owed  ray  firm  by 
the  exchange  was  in  October,  1888,  and 
was  $54,700.  evidenced  by  the  seven  notes 
above.  Part  of  this  debt  has  been  set- 
tled, but  there  is  still  due  about  $800.  No 
part  of  the  note  sued  on  has  been  paid  or 
settled.  On  February  5,  1S89.  there  was 
due  on  the  $9,200  note,  maturing  Novem- 
ber 15,  1S88,  the  balance  of  about  $8,000. 
The  failure  to  pay  said  $9,200  note  ma- 
tured the  other  three  notes  mentioned  in 
Exhibit  A.  On  February  5,  1889,  my  firm 
bought  back  the  compress  stock,  and, 
after  crediting  the  indebtedness  of  the  ex- 
change with  this  and  the  amounts  col1i>ct- 
ed  on  the  collateral  notes,  there  remained 
a  balance  of  $1S.700,  for  which  the  ex- 
change executed  its  note  for  $13,700,  due 
April  1,  1889,  and  still  leaving  in  posses- 
sion of  my  firm  all  the  collateral  notes. 
The  exchange  still  owes  ns  about  $9,000." 
0.  W.  Mncume  testified    as  follows:    "I 
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was  mRnag«r  of  the  Farmers*  Alliance 
Exohanse  of  Texas  from  August,  1887,  to 
January,  1889.  The  note  sued  on  was 
pluced  witb  Hardle  &  Co.,  along  with  oth- 
er iiutea.  aK?r«Katin($  f29,000,  given  by 
the  excbaage  to  John  T.  Handle  ft  Co. 
The  consideration  tor  the  three  notes  gir- 
en  Hardle  ft  Co.  was  as  follows:  One  note 
for  $10,000,  for  money  loaned;  one  note 
for  $10,000,  for  bsKging  and  ties;  and  one 
note,  for  about  f9,000,  was  in  part  pay- 
ment for  compress  stock.  The  exchange 
did  not  owe  Hardle  &  Co.  any  debt  except 
as  above  utated.  The  debt  for  compress 
stock  was  evidenced  by  several  notes  giv- 
en by  the  exchange  to  Hardle  &  Co.  The 
first  of  these  was  for  about  $9,000;  and  It 
was  expressly  understood  and  agreed  be- 
tween the  exchange  and  Hardie  &  Co. 
that  neither  the  note  sued  on,  nor  any  of 
the  notes  placed  with  Hardle  &  Co.  as  col- 
lateral, were  to  be  in  any  wise  held  for 
any  of  the  compress  notes,  except  said 
$»,O00  note.  This  $0,000  note  was  first  of 
the  compress  notes  to  mature.  It  is  not 
true  that  the  notes  sued  on  and  the  other 
collaterals  were  placed  with  Hardle  &  Co. 
to  secare  any  and  all  indebtednesR  wblch 
the  exchange  owed  Hardle  ft  Co.  William 
T.  Hardie  accepted  the  collaterals  with 
the  flrst  maturing  compress  note  only." 
Defendants  were  permitted  to  prove  that 
they  received  no  consideration  for  the 
liote  sued  upon.  Bdward  Gray  testified: 
*On  Febrnary  5, 1889, 1  was  an  attorney 
In  Dallas,  and  represented  Hardie  ft  Co. 
in  the  settlement  with  the  exchange.  At 
that  time  Hardle  ft  Co.  had  declared  all 
the  notes  held  by  tbeni  against  the  ex- 
change dae,  and  had  advertised  the  com- 
presH  stock  for  sale,  and  had  brought  salt 
on  all  the  notes  In  the  federal  court.  At 
that  time  there  was  due  on  all  the  notes 
about  $42,700,  wblch  included  $2,500  attor- 
ney fees.  The  notes  provided  for  ten  per 
cent,  attorney  fees,  but  I  only  charged 
$2,500.  At  that  time  a  settlement  was 
made  between  Hardie  ft  Co.  and  the  ex- 
change. Hardie  ft  Co.  took  back  the  com- 
press stock  at  a  valuation  of  $31,000, 
which  was  $6,000  less  than  it  bad  been 
■old  to  the  exchange  for.  After  crediting 
the  $42,700,  there  still  remained  a  balance 
of  $18,700,  for  which  tbe  exchange  gave  its 
note  for  $13,700,  due  In  three  or  four 
months;  and  by  agreement  all  the  collat- 
erals in  Hardie  ft  Co.'s  bands  were  re- 
tained by  them  to  secure  this  $13,700." 
Chapman  Bradford  testified :  "This $13,700 
note  was  placed  in  my  bands  for  collec- 
tion. I  collected  about  $500  out  of  the  col- 
laterals mentioned  in  Exhibit  B.but  noth- 
ing from  the  collaterals  mentioned  in  Ex- 
hibit A.  1  took  a  tract  of  land  from  the 
exchange,  and  by  agreement  the  $13,700 
note  was  credited  with  $4,600  tor  this. 
After  applying  these  credits,  there  re- 
mained B  balance  of  abont  $9,000,  for 
wblcb  I  brought  suit  and  rerovere<l  a 
Jodgment  against  tbe  excbange.  This  is 
all  that  has  been  paid  on  this  note."  This 
Jodgment  was  then  Introdured,  and  was 
a  judgment  in  favor  of  Hardle  ft  Co. 
against  tbe  excbange  for  $9,029.69  and 
costs,  and  bearing  10  per  cent.  Interest 
from  its  date.  December  14,  1889.  J.  B. 
Reiley  testified:  "I  was  secretary  of  tbe 


Farmers'  Alliance  Exchange  from  October 
1,  1887,  to  February  IS,  1880.  A  lot  of 
notes  were  delivered  by  the  excbange  to 
Hardie  ft  Co.  as  collaterals  to  secure  the 
payment  of  one  note,  for  about  $10,000, 
for  borrowed  money;  another  note,  for 
about  $9,000,  for  bagging  and  ties;  and 
another  note,  for  about  $0,250,  being  th» 
flrst  payment  on  compress  stock.  Tbe 
first  note,  for  $10,000,  was  paid  in  full;, 
the  second  note,  for  $9,U00,  was  paid,  ex- 
cepta  smallbalance;  tbe  last  note.for  $9,- 
2R0,  was  not  paid."  Under  this  evidence 
the  court  instructed  the  Jary  to  retnm  » 
verdict  for  defendants,  which  was  done, 
and  Judgment  was  entered  in  pnrsnanct 
of  It. 

Tbe  genaineness  of  the  written  instra- 
mcnt  signed  by  Macnme,  the  manager  of 
the  corporation,  and  duly  acknowledged. 
Is  hot  questioned,  and  that  tbe  note  sued 
upon,  with  others,  was  thereby  placed  In 
tbe  hands  of  Hardle  ft  Co.  as  collateral 
security  for  all  tbe  notes  giveu  tor  com- 
press stock,  and  not  only  for  tbe  one  flrst 
maturing.  Is  clear.  This  view  is  sus- 
tained by  other  evidence.  Macume,  bow- 
ever,  states  that  the  notes  named  In  that 
Instrument  were  placed  as  collateral  to 
secure  tbe  payment  of  only  one  of  tbe 
notes  given  for  compress  stock,  and  that 
witness,  as  well  as  Helley,  stated  That 
the  note  so  secured  was  tbe  one  first 
maturing,  though  neither  of  them,  testify- 
ing from  memory,  are  able  to  state  cor- 
rectly tbe  amount  of  that  note.  Macume 
and  Reiley  agree  in  tbe  statement  that 
tbe  note  sued  on,  and  other  notes,  were 
placed  as  collaterals  to  secure  a  note  for 
$10,000  executed  to  Hardle  ft  Co.  for 
loaned  mon^y  and  a  note  for  bagging  and 
ties;  but  neither  of  them  were  able  to 
state  correctly  tbe  amount  of  those  notes. 
If  tbe  written  agreement  signed  by 
ilecume  to  evidence  the  transaction  with 
reference  to  them  speaks  the  truth.  That 
agreement  shows  that  two  notes,  each 
for  $5,000,  Instead  of  one  for  $10,000,  were 
executed  to  Hardie  &  Co.  for  loaned 
money,  and  that  another  note  was  exe- 
cuted to  them,  tor  $7,500,  tor  bagging  audt 
ties,  and  that  tbese  notes  were  secured 
by  the  deposit  of  notes  entirely  different 
from  them,  deposited  as,  collateral  to  se- 
cure the  payment  of  the  notes  given  tor 
compress  stock.  Reiley  states  that  the 
notes  given  tor  loaned  money  and  bag- 
ging and  ties  w«re  paid,  except  a  small 
balance,  but  that  the  note  first  maturing, 
and  given  for  compress  stock,  was  never 
paid.  The  testimony  of  the  plaintiff  who 
testified,  and  that  of  tbe  witness  Gray, 
tends  to  show  that  at  tbe  time  of  the  trla^ 
there  was  due  from  the  corporation  to 
Hardle  ft  Co.  $9,029.69,  with  Interest  there- 
on from  December  14,  1889,  on  tbe  debt 
created  In  tbe  purchase  of  tbe  compress 
stock.  It  tends  to  show,  it  it  does  not 
conclusively  show,  that  tbe  note  sued  on 
was  placed  with  Hardie  ft  Co.  as  collat- 
eral to  secure,  not  only  one,  but  all,  the 
notes  given  for  the  compress  stock,  and 
that  this  occurred  before  tbe  note  ma- 
tured. If  the  testimony  of  tbe  witness  foi 
tbe  plaintiff,  tbe  written  contracts  be- 
tween tbe  parties,  and  tbe  testimony  ol 
Reiley,   be  entitled  to  credence,  tbe  deb'* 
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now  dae  to  Bardie  &  Co.  ]a  (or  the  bal- 
ance on  the  parcbase  of  the  compress 
Htock;  and,  so  Ions  as  this  remains  un- 
paid, their  right  to  enforce  the  collateral 
given  to  aecore  its  i>ayment  cannot  be 
defeated  on  tbe  ground  that  the  con- 
alderatlon  for  the  collateral,  as  between 
Its  makers  and  the  corpuration  (ailed.  If 
Hardie  &  Co.  had  received  the  notes  sued 
upon  after  its  maturity,  they  would  hold 
It  subject  to  equities  existing  between  the 
parties  to  it.  1(  tbe  debt  (or  which  it  was 
deposited  as  collateral  had  been  paid, 
Hardie  &  Co.  could  not  en(orce  it  to 
satisiy  some  other  debts  the  corporation 
might  owe  them ;  but  it  seems  to  us  that 
tbe  preponderance  of  the  evidence  (a  vors 
tbe  proposition  that  tbe  note  sued  on 
was  deposited  beiore  its  matui-ity  with 
Hardie  &  Co.,  as  collateral  security  (or  a 
debt  still  anpald.  But;  did  tbe  rectird 
show  a  case  in  which  the  evidence  upon 
the  vital  issues  was  simply  conflicting, 
then  we  would  have  a  case  in  which  the 
court  would  be  authorised  tu  Instruct  the 
Inry  to  bring  In  a  verdict  (or  defendants. 
Tbe  evidence  of  Macume  contradicting  tbe 
written  agreement  through  which  the 
note  sued  on  was  translerred  to  Hardie  & 
Co.  as  collateral  security  ought  not  to 
have  been  received.  It  is  evident  that  the 
fI3.7U0,  on  which  there  is  a  balance  of 
more  than  f  9,000  still  due,  is  a  part  of  the 
debt  created  by  tbe  corporation  In  the 
purchase  of  the  compress  stock;  and  It 
cannot  he  claimed,  when  this  was  repur- 
chased by  Hardie  &  Co.  for  $31,000,  that 
It  was  tbe  intention  of  the  parties  that 
tbe  right  to  hold  the  collaterals  to  secure 
one  or  all  o(  the  notes  (or  compress  stock 
was  surrendered.  The  purpose  in  taking 
the  notes  as  collateral  security  was  to 
give  additional  security  to  that  given  by 
the  stock  itseK;  and  the  parties  cannot 
be  presumed  to  have  Intended  to  surrender 
•ach  security  on  the  repurchase  o(  the 
stock  (or  a  less  sum  than  was  due  (or  it. 
It  the  note  first  maturing,  and  given  (or 
compress  stock,  had  been  paid,  the  cor- 
poration would  have  been  entitled  to  a 
surrender  o(  the  collateral  notes;  but,  ac- 
cording to  the  evidence,  this  was  not 
done,  and  it  cannot  be  claimed,  under  tbe 
evidence,  that  In  the  appropriation  u( 
payments  this  was  done,  or  ought  to 
have  been  done.  The  court  erred  In  the 
charge,  in  admitting  the  testimony  of 
Macume,  re(erred  to,  aad  In  re(uBing  to 
grant  a  new  trial ;  and  its  judgment  will 
be  reversed,  and  the  cause  remanded. 


DoDD  et  ah  y.  Oainrs. 

{Supremt  Court  q/  Texat.    Dec.  8, 1801.) 
iBRCBPonaiva  Vbrdict — Vabi^nos  bbtwbbk  Vbb- 

DIOT     AXD     JdDOMBNT  — FkIDDOLBHT     CONVXT- 
A5CBS. 

1.  Where,  In  an  action  against  a  sheriff  and 
hl>  suretiea  for  anlawfal  levy,  defendants  allem 
that  they  are  Indenmlfled  by  the  attaching  orra- 
itors,  and  ask  that  they  be  made  defendants,  and 
that,  if  Judgment  is  (or  plaintiff,  they  may  have 
judgment  07er  against  such  indemnitors,  who 
also  answer,  a  verdict  for  plaintiff  against  eacb 
of  tbe  indemnitors  is  irresponsive  to  the  plead- 
ings. 

2.  Sach  verdict  does  not  justify  a  judgment 


for  plsintiir  against  the  sheiifl  and  his  sureties, 
or  a  judgment  for  the  sheriff  and  his  sureties 
against  their  indemnitors. 

8.  A  sale  by  a  debtor  with  intent  to  defraud 
Ills  creditors  is  not  fraudulent,  where  the  pur- 
cliaser  pays  a  valuable  consideratiim,  unless  ttie 
purchaser  lias  notice  of  such  intent,  or  has  knowl- 
edge wlilch  would  put  an  OKtinsiily  prudent  mas 
upon  inquiry. 

Commissioners'  decision.  Section  A. 
Appeal  (rom  district  court.  Bed  River 
county;  K.  D.  McClelland,  Judge. 

Action  for  unlawful  levy  by  Ed.  P. 
Gaines  against  A.  F.  C.  Dodd  and  others. 
On  the  verdict  the  court  rendered  lodg- 
ment (or  plaintiff.  Defendants  appeal. 
Keversed. 

Todd  &  Budgtna,  for  appellants.  Stwt 
&  H  light,  for  appellee. 

COLL4RD,  J.  This  suit  was  brought  by 
the  appellee,  £d.  P.  Qalnes,  (or  fl.OOO 
damages,  against  A.  F.  C.  Dodd,  sheriff  of 
Red  River  county,  and  the  sureties  on  his 
offlctal  bond,  allsging  the  wrong(al  leis- 
ure and  conversion  by  the  sherl((  aud  his 
dpputles  o(  a  certain  stock  o(  drags  and 
goods  belonging  to  plainti((.  The  sheriff, 
Dodd,  aud  his  sureties,  answered  by  gen- 
eral denial,  and  specially  that  the  goods 
taken  were  the  property  <>(  G.  W.  Chris- 
tian, de(endnnt  in  two  attachment  writs 
sued  out  against  him  by  George  K.  Uop- 
Ivlns  &.  Co.  aud  A.  B.  Uichards  &  Co. ;  that 
they  were  levied  on  as  tbe  property  of 
Christian,  and  were  subject  to  tbe  levy; 
also,  that  they  had  been  transterred  by 
Christian  to  Gaines,  prior  to  tbe  levy,  with 
tbe  intent  to  hinder,  delay,  and  defraud 
the  creditors  o(  Christian,  which  intent 
was  known  to  Gaines,  or,  by  the  exercise 
o(  reasonable  diligence,  ought  to  have 
been  known  to  him.  The  sheriff,  Dodd, 
and  his  sureties,  (urther  set  up  that  he 
was  Indemnified  by  Hopkins  &  Co.  and 
Richards  &  Co.,  by  their  respective  bonds 
of  indemnity,  asked  that  they  and  their 
sureties  be  made  parties  defendant,  and 
that.  If  plaintlB  should  recover  against 
him,  he  prayed  for  judgment  over  against 
his  indemnitors.  The  attachment  of  Hop- 
kins &  Co.  was  for  f312.SK),  sued  out  of  the 
county  court,  and  that  of  Richards  ft  Co. 
was  (or  a  debt  (>(  f  112.87,  sued  oat  of  Jus- 
tice's court.  Plaintiffs  in  the  attachment 
suits  answered  separately,  setting  np  tbe 
same  defense  against  Gaines  as  that 
pleaded  by  tbe  sheriff,  and  further  alleged 
that  thoy  had  probecuted  their  suits 
against  Christian  to  Judgment,  and  had 
foreclosed  their  respective  attachment 
Hens  on  tbe  goods.  Upon  the  trial  in  tbe 
court  below  the  Jury  returned  the  follow- 
ing verdict :  "  We,  the  jury,  find  for  plain- 
tiff, £.  P.  Gaines,  the  sum  of  ^19.29,  prin- 
cipal and  interest,  as  follows:  fJSl.SO 
principal,  and  f45.39  interest,  making  In 
all  1837.19,  against  Geo.  K.  Hopkins  & 
Co.;  and  against  A.  B.  Richards  &  Co., 
f  167.61  principal,  and  $24.69  Interest,  mak- 
ing In  all  9182.10.  [Signed]  J.  C.  Wrbt, 
Foreman. "  Upon  this  verdict  the  court 
entered  up  a  Judgment  In  favor  o(  the 
plaintiff,  Gaines,  against  tbe  sheriff,  Dodd, 
and  the  sureties  on  his  official  b<jnd,  (or 
the  sum  o(  #519.29,  and  In  (avor  o(  Dudd 
and  bondsmen  against  Hopkins  &  Co.  for 
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$337.t9,  and  ajcalust  Richards  A  Co.  for 
»1«2.10. 

Dudd  and  saretlea  filed  a  motion  asking 
that  Judgment  be  entered  in  tlieir  (avor 
aoa  obstante  veredicto,  alao  motions  in 
arrest  ol  judgment  and  for  new  trial,  all 
of  which  motions  were  overruled.  Dodd 
and  hia  sureties  have  appealed  and  as- 
signed errors,  one  of  which  is  that  the 
pleadings  do  not  support  thn  verdict,  and 
the  verdict  does  not  support  the  judg- 
ment, stating  the  partlcnlars  of  disagree- 
ment. We  thinti  the  assignment  is  well 
talcen.  It  a  verdict  expresses  the  findings 
of  the  Jury  upon  the  issues  and  facts,  its 
form  will  be  immaterial.  It  has  been  de- 
cided in  this  state  that  a  verdict  should 
be  liberally  construed,  so  that  it  will 
stand  rather  than  tall,  and  that  it  will  be 
presnmed  to  have  expressed  the  findings 
of  the  Jary  with  reference  to  the  pleadings, 
the  facts,  and  the  charge  of  the  conrt. 
This  was  said  in  a  case  where  the  Ibruss 
were  indebtedness  or  not,  and  whether 
there  was  a  vendor's  Hen  to  secure  it,  the 
verdict  being  as  follows:  "We,  the  jury, 
find  that  plaintitt,  Mrs.  W.  P.  Allen,  shall 
recover  from  the  defendants,  John  Patter- 
Mun  et  al.,  the  sum  of  five  hundred  and 
fifty-two  dollars,  (552  currency  dollars,) 
this  being  the  original  amount  sned  for, 
with  ten  per  cent,  interest  on  the  same  to 
date.  We  also  find  that  the  entire  tract 
of  land  sold  by  J.  R.  Allen,  deceased,  be 
and  the  same  Is  hereby  subject  to  the  pay- 
ment of  this  debt."  The  verdict  was  in- 
formal, but  it  was  held  "to  have  sutHcient 
certainty  to  enable  the  court  to  ascertain 
the  meaning  of  the  jury  to  be  that  the 
consideration  of  the  claim  sued  on  was 
the  land  which  they  found  subject  to  its 
payment."  Patterson  v.  Allen.  6U  Tex.  26, 
27.  There  are  other  cases  in  this  state 
holding  that  the  meaning  of  the  verdict 
may  be  arrived  at  by  refereuce  to  the 
pleadings,  upon  which  judgment  may  be 
entered.  Trayior  v,  Townsend,  61  Tex. 
145;  Newcomb  v.  Walton,  41  Tex.  318.  But 
we  know  of  no  case  where  it  is  hold  in 
this  state  that  a  verdict  which  omits  to 
find  npon  an  issue  made  will  support  a 
jndgm*>nt  on  such  issne.  A  vei diet  failed 
to  find  a  mortgage  lien;  the  Judgment 
could  not  decree  the  lien.  Bledsoe  v. 
Wills,  22  Tex.  651 ;  May  v.  Taylor,  Id.  849. 
There  is  nu  need  of  a  verdict  to  find  a  Hen, 
where  judgment  is  by  default,  the  Judg- 
ment in  such  case  following  the  allega- 
tion ;  and  hence  soch  a  Judgment  will  be 
sastained.  Morrison  v.  Van  Bibber,  25 
Tex.  154.  Where  defendant  by  cross-bill 
bad  aslced  that  title  be  divested  out  of 
plaintiff,  and  invested  in  liim,  a  verdict 
"for  defendant"  generally  was  held  to  be 
inanfflcisnt  as  a  basis  for  a  decree  on  the 
cross-bill  in  favor  of  defendant.  Ander- 
son V.  Webb,  44  Tex.  147, 148.  Tt  is  error 
to  receive  a  verdict  which  fails  to  find  on 
material  Issues.  Ker  v.  Uutchins,  46  Tex. 
390.  A  substantial  Tariance  in  the  verdict 
frtjm  the  Issue,  or  if  it  only  find  a  part  of 
the  matter  in  Issue,  will  not  support  a 
judgment  on  the  Issue.  Moore  v.  Moore, 
67  Tex.  296,  3  S.  W.  Rep.  284.  In  the  last 
case  cited  it  is  said:  "It  is  the  right  of 
the  parties  to  have  the  jury  pass  upon  all 
the  facts  controverted  by  the  pleadings; 


and  when  they  have  omitted  to  do  this, 
however  clear  and  undisputed  the  evi- 
dence upon  the  issues  not  funnd,  the  court 
cannot  render  judgment  without  usurp- 
ing in   part   the  fnnction    of    the  Jury. 

*  *  *  As  to  the  true  construction  o( 
such  a  verdict,  neither  the  lower  court 
nor  this  court  is  permitted  to  speculate. 
The    verdict    must   find    all    the    issues 

*  *  *  in  language  which  does  not  ad- 
mit of  mistake."  67  Tex.  206,  297.  8  S.  W. 
Rep.  285,286.  A  verdict  against  the  "G.,  C. 
&  S.  F.  Rwy.  Uo. "  is  not  sufficient  to  sup- 
port a  judgment  against  the  Oulf,  Colora- 
do &  Banta  Fo  Railway  Company.  Rail- 
way Co.  V.  Hathaway.  76  Tex.  667,  12  S. 
W.  Rep.  099.  The  verdict  in  the  case  be- 
fore us  Is  not  responsive  to  the  pleadings. 
Plaintiff's  snit  was  against  Dodd  and  his 
sureties  alone,  and  he  did  not  ask  for  a  re- 
covery against  the  attaching  creditors. 
The  verdict  contains  no  finding  for  plain- 
tiff against  Dodd  and  his  bondsmen.  The 
finding  is  specific  for  plaintiff  against  the 
attaching  creditors  for  amounts  certain, 
who  were  impleaded  by  Dodd  as  his  in- 
demnitors, merely.  There  la  no  verdict  in 
favor  of  Dodd  and  bis  sureties  against  the 
indemnitors,  and  yet  the  Judgment  pro- 
ceeds, without  findings  upon  these  impor- 
tant issues,  to  decree  a  recovery  by  plain- 
tiff against  Dodd  and  the  sureties  on  his 
official  bond,  and  a  recovery  for  the  same 
amount  in  favor  of  Dodd  against  his  In- 
demnitors. The  verdict  Is  not  responsive 
to  the  issues,  and  does  not  authorize  the 
Judgment.  The  motion  In  arrest  should 
have  been  granted.  Thomas  v.  Chapman, 
62  Tex.  196, 197. 

The  following  charge  was  given  by  the 
conrt:  (4)  "Although  you  should  find 
that  Christian  made  one  or  both  sales  to 
plaintiff  with  intent  to  lilnder,  delay,  and 
defraud  his  creditors,  yet,  if  he  paid  a  val- 
uable consideration  for  the  goods,  such  in- 
tent on  the  part  of  Christian  would  not 
alone  make  the  sale  void.  In  order  to  In- 
validate the  sale,  it  must  further  appear 
from  the  evidence  that  the  plaintiff,  at  the 
time  he  bought  and  paid  tor  the  goods, 
had  notice  of  such  ifitent  on  the  part  of 
Christian,  or  that  he  bad  a  knowledge  of 
tacts  or  circumstances  such  as  would  have 
put  an  ordinary  prudent  man  upon  In- 
quiry, which,  by  the  use  of  proper  dili- 
gence on  his  part,  would  have  led  to  a 
knowledge  of  such  intention  on  the  part 
of  Christian. "  The  court  also  instructed 
the  jury  that  if  the  sale  was  made  by 
Christian  with  intent  to  hinder,  delay,  or 
defraud  his  creditors,  and  that  Gaines,  at 
the  time  of  the  purchase,  "knew  of  snch 
intent  npon  the  part  of  Christian  to  hin- 
der, delay,  or  defraud  his  creditors,  or  if 
be  knew  such  facts  or  circumstances  as 
would  have  put  a  man  of  ordinary  pru- 
dence npon  Inquiry,  and  which,  by  the  use 
of  ordinary  diligence  on  his  part,  would 
have  led  to  a  knowledge  that  such  was 
the  intention  of  Christian  in  selling  the 
goods  to  him,  then  snch  sale,  as  between 
plaintiff  and  defendant,  is  fraudulent  and 
void."  Tlie  appellant  says  the  court's 
charge  Is  erroneous  "because  It  makes  the 
validity  of  the  transfer  depend  upon  act- 
ual fraudulent  intent  upon  the  part  of  the 
vendor,   and   npon   the   vendee'e   actual 
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knowledge  either  of  aoch  Intent,  or  of 
facts  ahotrinK  the  same,  without  requir- 
ing the  UHe  of  reaBonable  ur  ordinary  dili- 
gence on  the  vendee's  part  to  discover 
such  Intent,  or  to  investigate  the  means 
of  iBformation  at  his  disposition. "  Error 
is  also  asslemed  to  the  refusal  of  the  court 
to  give  a  charge  that  'if  Christian's  inten- 
tion In  selling  to  Gaines  was  to  place  his 
property  beyond  the  reach  of  his  credit- 
ors, and  that  the  consideration  of  such 
sale  was  money  or  negotiable  notes,  or 
both,  paid  into  Christian's  hands  by 
Gaines,  and  at  the  time  of  ench  transac- 
tion Christian  was  indebted  to  the  defend- 
ants Hopkins  ft  Co.  and  Richards  ft  Co. 
for  g'onds  pnrchased  to  replenish  the 
stock  BO  sold,  and  if  yoa  further  believe 
that  at  said  time  Gaines  knew  of  such 
indebtedness,  or,  by  the  exercise  of  ordi- 
nary diligence  in  investigating  the  means 
of  knowledge  at  his  dlBposltion,  might 
bare  so  known,  and  also  known  of  such 
Intent  on  Christian's  part,  then  yoa  will 
And  for  the  defendants."  We  think  that 
the  charge  o(  the  court  was  correct  and 
snfflelent.  There  mast  be  some  facts  in 
the  knowledge  of  the  vendee  to  put  him 
npon  Inquiry.  He  would  not  be  charged 
with  constructive  notice  of  the  fraud  If  he 
acted  innocently,  in  Ignorance  of  any  fact 
that  would  cause  a  suspicion  of  the  fraud- 
ulent intent  on  tlie  part  of  the  vendor.  If 
he  knew  of  facts  or  circumstances  which 
would  excite  the  sunplcion  of  a  man  of 
ordinary  prudeuce,  he  would  be  required 
to  use  diligence  In  investigating;  and,  If 
such  investigation  would  discover  the 
fraudulent  intent,  he  would  be  affected 
with  the  consequenoes  of  notice.  If  the 
vendee  knows  nothing  that  would  cause 
a  reasonably  prudent  man  to  inquire,  he 
would  not  be  required  to  inquire,  nor 
would  he  be  charged  with  notice.  If  the 
contrary  were  the  law,  the  vendee  would 
In  every  case  of  fraudulent  sale  on  the 
part  of  the  vendor  be  affected  with  con- 
structive notice  of  it.  We  do  not  think 
he  is  bound  to  Investigate  until  he  knows 
Bometbing  which  would  cause  a  reason- 
ably prudent  man,  acting  In  good  faith, 
to  investigate  the  facts.  Wliat  would  be 
sufnclent  to  put  a  prudent  man  upon  in- 
quiry Is  left  to  the  sound  sense  and  Judg- 
ment of  the  jury.  It  Is  for  them,  with  all 
the  facts  and  oirenmntances  before  them, 
to  decide  whether  the  purchaser  acted  in 
good  faith,  and  whether,  as  an  honest 
man  and  as  a  man  of  ordinary  prudence, 
he  should  have  made  inquiry,  whl«ih,  if 
diligently  pursued,  would  have  led  to  the 
truth  of  the  fraud,  If  any  had  been  com- 
mitted. If  they  should  conclude  that  the 
purchaser,  with  the  lights  before  him, 
ought,  as  a  prudent  man,  to  have  In- 
quired, and  by  such  inquiry  ought  to  Itnve 
discovered  the  fraudulent  Intent,  they 
should  so  And ;  bat  if  the  facts  in  posses- 
sion of  the  pnrchaser  would  not  Impose 
such  duty  upon  him  as  a  reasonably  pru- 
dent man,  acting  fairly  and  in  good  faith, 
and  paying  a  valuable  conslderatlun  for 
the  goods  purchased,  he  sliould  not  be 
held  responsible  for  the  fraud.  We  think 
the  charge  of  the  court  presented  the  law 
of  the  case,  and  that  there  was  no  error 
in  refusing  the  charge  asked.    Traylor  v. 


Townsend,  61  Tex.  14fl;  Blum  v,  Simpson, 
66  Tex.  86;!  Freiberg  v.  Frplberg,  74  Tex. 
126, 11  S.  W-  Rep.  1123.  The  case  of  Biam 
▼.  Bimpson  is  directly  In  point,  and  sus- 
tains tlie  views  we  have  expressed  above. 
A  promissory  note  made  in  good  faith,  or 
the  transfer  of  a  negotiable  note,  "is  as 
effectual  as  a  payment  of  tbesameamonnt 
in  cash  to  prove  a  purchaser  for  value." 
Cameron  t.  Roniele,  68  Tex.  244.  It  would 
be  so  deemed,  prima  facie,  on  the  question 
of  consideration. 

Because  the  verdict  failed  to  find  the 
issues,  and  was  not  sufBcient  to  authorise 
the  Judgment  entered,  we  conclude  the 
motion  in  arrest  should  have  been  grant- 
ed.   The  Judgment  should  be  reversed. 

Stayton',C.  J.  Reversed  and  remanded, 
as  per  oplulon  of  cominlssiou  of  appeals. 


Wilson  et  al.  v.  Denton  et  al.,  (Cotter 
et  al..  Interveners.) 

(Supreme  Court  of  Texaa.    Dee.  IS,  1801.) 

Notes — Bona.  Fidb  Pubchabebs — Noticb — Usual 
CouitsB  or  Tkadb— Valuable  Considbratiox. 

1.  Two  notes  of  $1,000  each  were  made  pay*- 
ble  to  plaintiils  "or  bearer. "  On  the  solicitatioa 
of  one  D.,  who  had  no  interest  in  the  notes,  and 
with  whom  they  were  Intimately  connected  in 
business,  plaintiffs  gave  them  to  htm  to  sell.  D. 
did  not  then  sell  the  notes,  but  retained  posses- 
sion of  them  on  various  pretexts,  and  afterwards 
claimed  tliat  plaintiffs  owed  him.  PlaintiSs 
were  willing  to  .settle,  but  could  not  come  to 
terms  with  I).,  who  Anally  asserted  ownership 
of  the  notes,  claiming  that  he  had  bought  them 
from  plaintiffs  for  what  they  owed  him.  Subse- 
quently D.  sold  them  to  interveners  for  two  notes 
of  (900  each,  executed  by  them,  and  for  his  ao- 
oount  of  tS6  witb  tbem.  All  the  parties  lived  In 
the  same  city,  and  interveners  were  aware  of  the 
Intimacy  of  D.  and  ^aintilTs,  but  did  not  know 
of  their  differences  in  regard  to  the  notes,  and, 
thoughmeeting  plaintiffs  daily,  interveners  never 
spoke  to  them  of  the  notes,  u.  had  interveners' 
notes  executed  to  his  wile,  claiming  that  he  owed 
her  money.  Interveners,  after  purchasing  tbem, 
sent  the  notes  to  a  )>ank  In  another  city  for  col- 
lection, alleging  as  an  ezouse  therefor  that  the 
maker  was  slow  p^y,  and,  the  Interest  being 
due,  be  would,  had  he  known  that  they  were  the 
holders,  have  asked  for  further  time,  which  they 
did  not  wish  to  give,  fields  that  interveners 
could  not  be  charged  with  constructive  notice  of 
the  invalidity  of  D.  's  title,  no  want  Of  good  faith 
on  their  part  having  been  shown. 

a.  Rev.  Bt.  art.  266,  providing  that  the  title  of 
one  who  obtains  a  negotiable  Instrument  before 
maturity  for  a  valuable  consideration  without 
notice  is  not  affected  by  any  equities  l>etweeD 
the  original  parties,  does  not,  by  its  omission  of 
the  qualification,  "in  the  usual  course  of  trade," 
alter  the  rule  that  the  validity  of  the  title  of  the 
assignee  of  a  negotiable  Instrument  ia  dependent 
on  his  good  faith  in  acqniring  it 

8.  The  execution  of  a  note  by  a  parchaaer  of 
a  negotiable  Instrument  as  payment  therefor  ia 
a  valuable  oonBideration. 

CoramlBsioners'  decision.  Section  B. 
Appeal  from  district  court,  Hopkins  coun- 
ty; £.  W.  Terhune,  Judge. 

Action  by  J.  O.  &  J.  A.  Wilson  against 
K.T.Denton  and  others.  Cotter  &  Mc- 
Mullen  intervened.    Judgment  for   inter- 
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venera.    J.  O.  ft  J.  A.  Wltoon  appeal.    A(- 
rirnied. 

J.  A.  B.  Putnam  and  Peteet  A  Croabx, 
for  appellants.  Leacb  A  Templeton,  for 
appellees. 

Gahrktt,  p.  J.  Suit  by  the  appellants, 
J.  O.  &  J.  A.  Wilson,  agalost  K.  T.  Den- 
ton and  others  to  recover  the  possession 
of  two  promissory  notes.  The  notes  were 
In  the  possession  of  tbe  City  National 
Bank  of  Salphar  Springs,  a  defendant  in 
tbe  snit,  which  had  them  tor  collection. 
Cutter  ft  McMuUen,  also  appellees,  inter- 
A-ened  In  tbe  suit,  and  claimed  to  own  the 
notes,  and  asked  tor  Judgment  for  posses- 
sion tliereot.  Tbe  notes  were  payable  to 
plalntifts,  J.  O.  ft  J.  A.  Wilson,  or  bearer, 
and  were  ezecated  by  J.  U.  McClimous. 
who  was  also  a  party  defendant.  They 
werefor  $1,000  each,  dated thesame  day,— 
August  6, 1889,— due  at  12  months  and  2 
years,  respectively,  with  semi-annual  in- 
terest at  the  rate  of  12  per  cent,  per  an- 
nnm,  and  were  secured  by  mechanic's  lieu 
on  a  building  erected  for  McCIImuns  by 
plaintiffs.  There  was  a  prior  lien  on  tbe 
building  for  $1,000.  The  building  was 
worth  about  $6,000.  Denton  had  been  in- 
trusted with  the  possession  of  the  notes 
by  the  plaintiffs  in  order  to  sell  them  to 
one  Womack.  He  did  not  do  this,  but  on 
February  1, 1890,  sold  them  to  Cotter  ft 
McMullen  in  consideration  of  their  notes 
to  Denton's  wife  tor  $900  each,  bearing  12 
per  cent,  interest,  due  in  4  and  16  months 
after  date,  and  his  account  with  them  for 
$36.  Trial  was  had  before  the  court 
without  a  Jury,  and  Judgment  was  ren- 
dered in  favor  of  the  interveners,  Cotter  & 
McMutlen.  Plaintiffs  have  perfected  their 
appeal  to  the  supreme  court,  and  have 
properly  assigned  errors,  for  which  it  is 
sought  to  reverse  the  judgment  of  the 
court  below. 

Without  undertaking  to  take  up  and 
dispose  of  the  several  assignments  of  error 
in  their  order,  we  shall  dispose  dt  tbe 
questions  presented  by  them  as  they  arise 
in  a  general  consideration  of  the  case. 
Plaintiffs  were  brick-masons  and  con- 
tractors, and  the  defendant  Denton  was 
a  carpenter  and  contractor,  living  in  Sul- 
phur Springs.  They  were  intimate  friends 
and  stood  well,  and  were  regarded  as 
solvent.  In  the  community.  They  were 
not  partners  in  business,  but  when  plain- 
tiffs, who  were  partners,  obtained  a  con- 
tract for  a  building,  they  nsaally  sublet 
the  wood-work  to  Denton,  and  when  he 
obtained  tbe  contract  he  would  sublet  the 
brick-work  to  plaintiffs.  The  plaintiffs 
made  a  contract  with  McClimous  to  erect 
upon  a  lot  in  Sulphur  Springs  for  him  a 
brick  building,  and  sublet  the  contract  for 
the  wood-work  to  the  defendant  Denton. 
Tbe  notes  In  controversy  were  part  of  the 

i  proceeds  of  said  contract,  and  were  se- 
cured by  a  mechanic's  lien  on  the  building, 
which  was  duly  recorded  and  fixed.  Den- 
ton had  no  Interest  In  the  notes.  They 
were  the  property  of  the  plaintiffs,  who, 
In  August,  1889,  intrusted  them  to  Dentou 
for  the  purpose  of  sale  to  one  Womack. 
This  was  done  at  tbe  suegestion  of  Den- 
ton, who   told  J.  A.   Wilson,  the  active 

y        member  of  the  firm  of  J.  O.  ft  J.  A.  Wilson, 


tbat  he  could  wtil  tte  Botes  to  Womack 
for  $2,000.  Denton  tailed  to  sell  to 
Womack.  and  on  Wilson's  request  for  the 
notes  afterwards  put  him  off  upon  one 
pretext  and  another,  until  about  Christ- 
mas, wlHtn  Denton  claimed  that  Wilson 
owed  him,  and  refused  to  turn  tbe  notes 
over  until  they  settled.  Wilson  was 
ready  to  settle,  and  endeavored  to  do  so, 
but  tbey  tailed  to  come  to  terms,  and 
soon  tell  out.  Finally  Denton  asserted  a 
claim  of  ownership,  claiming  that  he  bad 
bought  the  notes  from  Wilson  for  what 
they  were  owing  him.  Denton  made  sev- 
eral efforts  to  sell  the  notes,  and  Wilson 
notified  one  party  not  to  buy  them  from 
Denton.  Cotter  ft  McMullen  were  mer- 
chants, and  had  known  Deoton  a  long 
time,  and  had  confidence  In  htm.  They 
knew  of  his  dealings  with  tbe  Wilsons  and 
their  intimacy.  Tbey  regarded  both  Den- 
ton and  Wilsons  as  reliable  and  honora- 
ble men ;  had  never  heard  of  tbe  difference 
between  them ;  and  knew  tbat  during  tbe 
year  1889  the  Wilsons  had  built  several 
houses,  and  that  Denton  did  the  wood- 
work for  them.  About  January  27,  1890, 
Denton  went  to  Mr.  Cotter,  told  him  of 
the  notes,  and  offered  to  sell  them  to  him 
for  $1,900,  as  be  needed  money,  lint  Cot- 
ter did  not  then  bay.  A  day  or  so  after- 
wards Denton  again  offered  to  sell  tbe 
notes  to  Cotter:  showed  them  to  him; 
and  told  him  tbat  they  were  written  by 
Judge  Putnam,  who  bad  drawn  the  con- 
tract fixing  tbe  lien.  He  agreed  to  trade 
the  notes  to  Cotter  &  McMuilen  tor  their 
notes,  because  he  could  get  the  money  on 
their  notes.  No  trade  was  made  then. 
Cotter  conferred  with  his  partner,  and 
they  agreed  to  offer  Denton  their  notes 
tor  $1,800  for  the  McClimous  notes.  Den- 
tontound  a  purchaser  forCotter  ft  McMuU 
len's  notes;  and  on  February  1,  189V. 
again  went  to  see  Cotter  ft  McMullen,  and 
sold  the  notes  to  them  tor  their  two  notes 
for  $900  each  and  his  store  account  for 
$36.  Cotter  ft  McMullen  drew  up  aud 
signed  notes  payable  to  Denton,  who  re- 
quested notes  payable  to  bis  wife.  The 
flrst  notes  were  then  destroyed,  and  notes 
were  executed,  payable  to  Denton's  wife, 
and  were  soon  after  sold  by  Denton  to 
one  Lacy  tor  face  value.  Cotter  was  sus- 
picious somewhat,  but  Deuton  explained 
that  he  was  indebted  to  his  wile,  and 
wanted  tbe  notes  in  her  name,  so  that  tba 
money  would  be  hers.  This  explanation 
satisfied  Cotter,  and  the  transaction  was 
closed.  All  the  parties  who  had  had  any 
connection  with  the  notes — McClimous, 
the  maker;  tbe  Wilsons,  the  payees;  and 
Judge  Putnam,  who  drew  the  papers — re- 
sided in  Sulphur  Spriugs,  and  Cotter  met 
them  dally,  but  did  not  speak  to  any  ot 
thrm  about  the  transaction  or  the  notes. 
He  sent  tbe  notes  by  the  defendant  Den- 
ton, who  was  going  to  Dallas,  to  be 
placed  in  the  bauds  ot  parties  there  for 
collection.  His  explanation  of  this  was 
that  McClimous  was  slow  pay;  that  the 
semi-annual  Interest  would  eoon  fall  due; 
and  that,  if  McClimous  knew  that  he 
owned  the  notes,  he  would  ask  tor  an  ex- 
tension, which  he  did  nut  care  to  give; 
and  that,  as  Denton  was  going  to  Dallas, 
bo  sent  them   by  bim,  and   tbey  were  sent 
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through  a  bank  at  Dallas  to  the  Sniphur 
Springs  bank  for  collection.  Cotter 
bouzbt  the  nutea,  relying  Implicitly  upon 
Denton's  statements,  which  he  believed  to 
be  true.  He  had  n6  actual  notice  of  any 
claim  Wilson  had  lu  the  notes,  and  Mc- 
Mullen  had  none,  and  they  believed  when 
they  bought  the  notes  that  they  belonged 
to  Denton,  and  that  they  were  getting  a 
good  title  to  them. 

Upon  the  question  of  notice  the  learned 
Judge  who  tried  the  case  belowfound  that 
Cotter  &  McMuUen  did  not  have  actual 
notice  uf  the  invalidity  of  Denton's  title 
to  the  notes;  and  that  the  facts  were  not 
sufficient  tocharge  them  with  constructive 
notice.  Appellants  contend  that  the  lat- 
ter finding  is  not  supported  by  the  evi- 
dence; also  that  the  court  erred  in  its  con- 
clusion of  law  that  the  character  of  con- 
structive notice  necessary  to  charge  the 
interveners  must  be  such  as  to  show  a 
want  of  good  faith.  The  ordinary  rule  of 
constructive  notice  which  applies  to  the 
purchaser  of  property  is  not  applicable  in 
the  case  of  negotiable  InstrumentR.  As 
promotive  of  their  circulation,  a  liberal 
view  is  taken,  which  makes  the  bona,  tides 
of  the  transaction  the  decisive  test  of  the 
holder's  right.  He  Is  entitled  to  recover 
upon  It  if  be  has  come  by  it  honestly. 
Greneaux  v.  Wheeler,  6  Tex.  525;  1  Daniel, 
Neg.  Inst.  S  775.  It  matters  not  how  the 
vendor  came  in  possession  of  the  bill  or 
note,  whether  by  theft  or  fraud  or  honest- 
ly. The  title  of  the  transferee  does  not  de- 
pend upon  the  title  of  the  vendor,  but  up- 
on his  possession ;  and  It  the  buj'er  has 
acted  in  good  faith,  and  paid  a  valuable 
consideration,  his  title  cannot  be  im- 
pugned. An  early  English  case  (Gill  v. 
Cnbitt,  3  Barn.  &  C.  4UB)  laid  down  the 
principle  that,  although  the  holder  had 
given  value  for  the  bill  or  note,  yet,  If  he 
took  it  under  clrcomstances  which  ought 
to  haveexclted  tbeBuaplcions  of  a  prudent 
and  careful  man,  he  could  not  recover. 
This  was  a  departorefrom  theearller  rule, 
which  regarded  the  bona,  tides  as  the  cru- 
cial test  by  which  it  was  to  be  determined 
wlietlier  or  not  the  purchaser  should  be 
protected  against  defenses  that  would  be 
valid  against  the  transferrer  of  the  note. 
But  the  earlier  rule  was  soon  again  revert- 
ed to,  and  afterwards  made  even  more 
liberal :  and  It  became  the  law  that,  while 
gross  negligence  might  be  evidence  tend- 
ing to  show  mala,  tides,  and,  as  such,  ad- 
missible. It  did  not  in  itself  amount  to 
proof  of  inaia  Odea,  and  was  not  sufficient 
to  deprive  the  bolder  of  his  right  to  re- 
cover. If  it  should  be  I^t  to  a  jury  to  de- 
termine as  to  the  degree  of  caution  which 
a  prudent  man  roust  exercise,  on  taking 
such  au  instrument.  It  would  lead  to  much 
perplexity,  and  to  frequent  injustice.  Thus 
IB  the  law  deduced  from  the  English  decis- 
ions by  Mr.  Daniel  in  his  admirable  work 
on  Negotiable  Instruments,  (section  770 
et  seq.)  A  review  of  the  American  au- 
thorities shows  by  far  the  greater  number 
concurring  in  the  principle  which  has  been 
finally  established  as  the  law  of  Eng- 
land. Id.  S  775.  We  think  the  entire  ques- 
tion is  one  of  bad  faith,  and  that  our  su- 
preme court  adopted  thii)  rule  as  early  as 
the  case  of  Greneaux  v.  Wheeler.     Judge 


Hbmpbii.l,  said  in  Weathered  v.  Smith,  9 
Tex.  625:  "The  possession  of  the  instru- 
ment, acquired  in  good  faith  in  the  usual 
course  of  trade,  gives  property,  whether 
the  person  from  whom  It  was  received 
have  title  or  not.  This  doctrine,  founded 
on  the  necessity  of  securing  the  benefits  ac- 
cruing from  the  free  circulation  of  com- 
mercial paper,  had  its  origin  in  the  case  of 
Miller  V.  Race,  1  Burr.  452,  in  applicatioo 
to  bank-notes,  and  was  subsequently  ex- 
tended to  all  negotiable  Instruments  trans- 
ferable I ly  delivery. "  Thus  early  in  our 
state  was  this  most  salutary  principle 
from  the  older  commercial  states  and  from 
England  adopted;  at  a  time,  too,  when 
its  commen;e  was  lu  its  Infancy.  It  is  a 
rule  that  is  now  tar  more  imperatively  de- 
manded by  our  commercial  intereats, 
which  have  since  then  grown  to  much 
greater  proportions  than  they  were  in 
those  days. 

We  think  the  other  questions  presented 
bear  upon  the  question  of  good  faith.  It 
will  be  observed  that  our  Revised  Statutes 
(article  265)  do  not  use  the  qualification, 
"usual  course  of  trade. "  But  this  cannot 
affect  the  rule,  for  it  would  be  admissible 
always  to  establish  mala  Sdes  by  circum- 
stantial evidence,  and  the  manner  lu  whicb 
the  title  should  be  acquired  would  be  a 
subject  of  inquiry  as  tending  to  establish 
the  main  tact  of  good  or  bad  faith.  Again, 
we  do  not  suppose  it  would  be  contended 
that  the  omission  of  this  qualification 
would  shut  off  defenses  to  a  note  trans- 
ferred to  a  trustee  for  creditors  and  hold- 
ers of  like  character.  So  It  may  well  be 
doubted  whether  the  omission  of  this 
usual  restriction  in  our  statutes  really 
amounts  to  anything.  Davis  v.  Gray,  61 
Tex.  506:  Kauflman  v.  Robey,  60  Tex.  310. 
Cotter  &  .McMullen  bought  the  notes  at 
a  discount,  in  order  to  make  a  profit  on 
them.  They  got  them  for  less  than  their 
face  value,  hut  not  at  so  great  a  discount 
as  to  suggest  fraud.  In  the  case  of  Gren- 
eaux V.  Wheeler  the  note  had  been  pur- 
chased from  an  attorney  at  law,  who  held 
it  for  a  client  at  50  cents  on  the  dollar. 
There  must  be  a  valuable  consideration 
paid  tor  the  note  In  order  to  protect  tbe 
purchaser.  It  is  not  necessary  that  the 
consideration  should  be  full  and  adequate. 
Its  inadequacy  may,  however,  be  consid- 
ered as  a  circumstanceon  the  issueof  good 
faith.  It  was  shown  that  Cotter  &  Mc- 
Mullen paid  for  the  notes  in  controversy 
with  their  own  notes.  Other  negotiable 
notes  of  the  purchaser  constitute  a  valua- 
ble consideration,  and  the  g^ivlng  of  a  note 
by  the  purchaser  of  a  negotiable  instru- 
ment is  a  sufficient  consideration  to  make 
him  a  buaa  fide  holder  tor  value.  Rand. 
Com.  Paper,  S  479.  It  has  been  held  In  this 
state  that  a  note  payable  to  bearer  given 
for  land  is  a  valuableconsideratlon.  Cam- 
eron V.  Romele.  58  Tex.  244;  Dodd  v. 
Gaines,  18  S.  W,  Rep.  618,  (Sup.  Ct.  Tex. 
Tyler,  1891.)  The  purchasers  of  the  notes. 
Cotter  St  McMullen,  could  not  have  been 
affected  by  any  knowledare  that  Lacy  had 
of  the  invalidity  of  Denton's  title.  So  It 
win  not  be  npccHsary  to  inquire  whetlier 
or  not  the  finding  of  the  court  that  Lacy 
was  an  innocent  purcbnser  of  the  notes 
executed  by  Cotter  &  McMullen  to  Mrs. 
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Denton  Is  supported  by  the  evidence.  We 
flud  no  error  In  tbe  Judgment  of  the  coort 
below,  and  recommend  that  it  be  affirmed. 

Btatton,  C.  J.    Affirmed,  as  per  opinion 
ot  commlBsion  of  appeals. 


Hambobo  r.  Wood  et  alA 

(9uipreme  Ccwrt  tf  Texaa.    Uay  4,  1880.) 

ATTACBitBar— Claihs  or  Thikd  Pabtib»— Instruo- 

TIOKB — ErrDESCB. 

1.  Under  the  statote  providing  tor  the  trial 
of  the  right  of  personal  property  levied  on,  an 
nndivlded  Interest  in  personal  property,  the 
whole  of  which  has  been  levied  on  and  taken 
possession  of  by  the  sheriS,  on  an  attachment 
against  the  owner  of  suoh  undivided  interest, 
may  be  claimed  by  a  third  person  without  the 
Joinder  ot  Uie  owner  of  the  other  undivided  in- 
terest. 

8.  The  fact  that  the  afBdavit  of  the  claimant 
taila  to  show  that  the  undivided  Interest  claimed 
Is  the  same  as  that  levied  on  is  immaterial, 
where  the  proof  at  the  trial  shows  that  the  in- 
terest claimed  and  that  levied  on  are  identical 

8.  Where  tbe  claimant  avers  that  he  bought 
the  property  levied  on  prior  to  the  levy,  and  paid 
a  certain  consideration  therefor,  he  may  prove 
that  the  consideration  was  a  debt  due  from  the 
attachment  debtor. 

4.  Where  a  portion  of  a  requested  instrnotion 
is  correct,  bot  is  inseparably  connected  with  an 
incorrect  instruction,  it  is  not  error  to  refuse 
the  whole  instruction. 

6.  Evidence  by  the  claimant  as  to  what  was 
his  motive  in  accepting  the  property  from  the 
debtor  is  admissible. 

0.  Where  it  appears  that  the  debtor  re- 
mained in  poesession  and  control  of  the  property 
after  Its  sale  to  claimant,  the  debtor's  declara- 
tions, while  tbas  in  poesession,  that  be  had  put 
his  imsperty  I)eyond  the  reach  of  creditors,  are 
admissible,  notwithstanding  the  claimant  tes- 
tifies that  the  debtor  retained  possession  merely 
as  his  agent. 

Appeal  from  district  coort,  Wheeler 
conaty ;  Frank  Willis,  Judge. 

Action  tor  tbe  trial  ot  tbe  right  of  proper- 
ty by  Henry  Hamburg  against  O.  P.  Wood 
ft  Co.  Flaintilf  had  institated  suit 
against  James  M.  Sands  for  tlie  recovery 
of  96S5.95,  and  attached  an  undivided  bait 
Interest  In  certain  pergonal  property.  O. 
P.  Wood  ft  Co.  filed  an  affidavit  of  claim 
of  this  undivided  halt  by  transfer  from 
Sands.  Judgment  tor  claimants.  Plaln- 
tilf  appeals.    Reversed. 

J.  N.  Browning,  for  appellant.  Griffsby 
A  Houaton,  W.  B.  Woodmaa,  and  Wul- 
too.  Bill  A  Waltou,  for  appellees. 

RoBBBTSON,  J.  The  appellant  nrges 
that  oar  statute  for  the  trial  ot  the  right 
of  property  does  not  authorlie  a  claim  of 
an  undivided  interest  In  personalty. 
Several  provisions  ol  tbe  statute  make  It 
clear  that  the  proceeding  contemplated 
was  only  Intended  for  cases  In  which  ttie 
officer  actnally  seized  the  subject  ot  the 
levy.  Without  having  possession,  tbe 
sheriff  could  not  deliver  the  property  to 
the  claimant.  The  claimant  could  never 
fulfill  that  alternative  In  the  condition  of 
bis  bond  authorizing  a  return  ot  the  proi>- 

'This  case,  filed  Hay  4,  1886,  is  now  published 
by  request,  with  others,  in  order  that  the  Boutb- 
westcm  Reporter  may  cover  all  cases  in  volume 
66,  Texas  Reports. 


erty  If  the  claim  Is  not  sustained.  Tb9 
burden  ot  proof  Is  determined  by  ascer- 
taining from  whom  the  officer  takes  tbe 
possession  ot  the  property.  But,  when  a 
levy  Is  made  upon  an  undivided  Interest, 
the  sherlfl  may  take  possession  ot  the 
whole,  if  tbe  defendant  in  the  writ  is  en- 
titled to  such  possession.  Rev.  St.  arts. 
2292,  3318.  The  provision  ot  the  statute 
tor  tbe  trial  of  tbe  right  ot  property  la 
that  claim  may  be  made  by  any  person 
not  a  party  to  the  writ  when  personal 
property  is  levied  upon.  In  this  case  the 
sheriff,  by  virtue  of  levy  upon  a  half  in- 
tfreet,  seized  the  whole.  His  act  affirms 
that  the  possession  ot  the  whole  is  an  in- 
cident of  the  right  to  the  half  levied  upon. 
Any  one  claiming  that  half  under  the 
statute  acquiesces  In  the  sheriff's  theory 
that  the  bait  seized  and  claimed  entitles 
the  owner  to  tbe  possession  ot  the  whole. 
The  claimant  admits  the  sherltt^  right  to 
Che  possession  under  bis  levy.  It  the  Inter- 
est levied  upon  is  subject  to  the  writ. 
The  sheriff  admits  that  the  claimant  Is  en- 
titled to  the  possession  If  he  Is  the  owner 
of  the  interest  levied  upon.  As  between 
tbem,  the  right  of  possession  is  deter- 
mined by  an  adjudication  ot  the  title  to 
tbe  on&-half  In  controversy  betwen  them, 
without  any  reference  to  the  ownership 
of  the  other  half.  The  plaintiff  in  the 
writ  succeeds,  when  the  contest  with  the 
claimant  Is  Inaugurated,  to  the  sheriff's 
position.  For  all  the  purposes  of  the  pro- 
ceeding Instituted  by  the  claim,  the  half 
Interest  in  controversy  is  the  whole  sub- 
ject-matter. The  half  Interest  not  levied 
npon  was  not  claimed  by  the  plaintiff  to 
be  subject  to  the  writ.  The  claim  of  the 
half  interest  levied  upon  was  a  denial  of 
any  right  subject  to  levy  in  the  defendant 
In  tbe  writ.  Under  a  claim  of  the  very  In- 
terest levied  upon,  the  issue  is  presented 
by  the  claimant  that  the  defendant  In  the 
writ  has  no  Interest  whatever  in  the 
property  seized.  He  shows  this  as  clearly 
by  claiming  that  Interest  seized  as  it  be 
asserted  that  the  interest  not  claimed  be- 
longed tu  some  person  not  a  party  to  the 
suit.  It  Is  beld  in  Alabama,  under  a 
similar  statute  to  ours,  tht,  under  a  claim 
ot  the  whole  chattel  levied  upon,  proof  ot 
the  ownership  by  tbe  claimant  of  one-halt 
and  of  tbe  ownership  of  the  other  half  by 
one  not  a  party  to  the  writ  entitled  the 
claimant  to  Judgment.  McGrew  v.  Hart, 
1  Port.  (Ala.)  175;  Gotten  v.  Thompson, 
21  Ala.  574.  In  those  cases  the  whole  was 
levied  npon,  and  the  decisions  could  pro- 
ceed only  npon  the  theory  that,  under  the 
statute,  the  owner  of  any  interest  in  a 
chattel  In  which  the  defendant  In  the  writ 
has  no  Interest  may  claim.  In  McGrew 
V.  Hart  the  opinion  was  delivered  by  Chief 
Justice  Lipscomb,  and  It  la  not  Improbable 
that  our  statute  was  modelod  upon  that 
of  Alabama.  AYe  have  not  access  here  to 
a  copy  of  tbe  original  act  of  1828  ot  that 
state,  but  its  provisions,  as  indicated  by 
the  early  decisions  made  under  It,  seem  to 
be  tbe  same  as  those  contained  in  the 
Code  of  187«,  (Townes  v.  Alford,  2  Ala.  378, ) 
and  substantially  tbe  same  as  the  Texas 
law.  Before  this  remedy  had  been  Incur- 
porated  In  our  Jurisprudence  the  statute 
creating  it  in  Alabama  bad  received  tbe 
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'ConBtroction  ansoanced  In  MeGrew  r. 
Hart.  Tbe  defect  in  the  common  law, 
remedied  in  Texas  and  Alabama  by  tbe 
proTiaion  for  tbe  trial  of  rlKbt  of  prop- 
erty, is  cared  in  other  states  by  the  ac- 
tion of  replevin.  In  that  action  tbe  claim- 
ant is  plaintiff.  He  aaes  for  the  property, 
Aud  to  maintain  his  suit  must  establish 
«uch  title  and  make  sucb  patties  as  will 
«ntltle  him  to  recover  tlie  property  In 
other  actions.  As  a  part  owner  cannot 
generally  recover  a  chattel,  wrongfully 
withheld,  he  cannot,  except  under  special 
circumstancea,  maintain  replevin  without 
makinfc  his  co-owner  a  party.  Hart  v. 
FitsKeraid,  2  Mass.  6IU;  Tripp  v.  Riley,  15 
Darb.  333.  Un  tbe  other  hand,  in  the  trial 
of  the  rigbt  of  property,  the  plaintiff  in 
tbe  writ  is  the  plaintiff  in  the  suit  insti- 
tuted by  the  claim.  He  holds  tbe  affirma- 
tive of  the  issue  to  be  tried,  whether  tbe 
propertj* levied  upon  Is  aabjeut  to  tbe 
writ.  The  claimant  is  tbe  defendant  In 
tbe  suit,  and  may.  without  proving  any 
Interest  in  the  thing  aclEed,  defeat  tbe  levy 
by  showing  that  tbe  writ  is  void.  Meader 
€o.  r.  Arlngdale,  58  Tex.  447;  Pace  v.  Lee, 
40  Ala.  676;  £llis  v.  Martin,  60  Ala.  398; 
Jackson  v.Dain,74  Ala.  328;  Nordlinger  v. 
Oordon,72Ala.^9.  Byaspecial  provision 
of  our  law,  the  plaintiff  makes  a  prima 
facie  case  by  proof  that  the  possession 
was  not  with  the  clainiaot  at  tbe  time  of 
tbe  levy.  To  rebut  the  case  thus  mad« 
oat,  tbe  claimant  must  show  that  the 
property  is  not  subject  to  the  writ,  and 
that  be  bas  sucb  interest  in  the  property 
SM  aothoriaes  him  to  retain  and  defend 
tbe  possession  acquired  from  the  offlcer. 
This  Interest,  It  is  held  In  Alabama,  must 
be  sucb  as  to  entitle  him  to  maintain  tres- 
pass, trover,  or  detinue.  Lehman  v.  War- 
ren, 63  Ala.  535;  Shaban  v.  Heriburg,  7S 
Ala.  57:  Pollak  v.  Graves,  72  Ala.  347; 
Tn>adway  v.  Tread  way,  56  Ala.  390;  Bos- 
well  V.  Carlisle,  55  Ala.  554;  Irons  v. 
Reynolds,  28  Ala.  306.  In  all  these  cases, 
bowever,  tbe  character  of  the  claimant's 
title,  and  not  the  quantity  of  his  interest, 
-was  In  discuHsion.  The  interest  would 
have  been  held  sufUcient,  probably.  If  tbe 
4|uallty  of  tbe  title  bad  been  unexception- 
able. 

Dickerson  Bros,  were  in  no  way  con- 
cerned with  the  Issae  in  tbi<i  suit.  If  they 
disputed  the  proposition  on  which  the 
sheriff  proceeded  in  bis  levy,  that  tbe 
owner  of  the  Sands  Interest  was  entitled 
to  the  possession,  they  wei-e  not  required 
to  test  tbe  question  by  claim,  but  could 
«ae  tor  damages.  They  bad  as  much  right 
to  choose  their  remedy  as  did  Wood  &  Co. 
By  claiming.  Wood  &  Co.  only  surrendered 
their  own  right  to  an  action  (or  damages. 
By  refusing  to  claim,  Dickerson  Bros, 
could  not  prevent  tbe  election  of  Wood  & 
Co.  If  the  levy  bad  l>een  upon  the  whole, 
tbe  several  part  owners  might  be  com- 
pelled to  act  in  concert.  But,  when  the 
levy  is  upon  an  undivided  half,  the  owner 
ol  that  half  cannot  bedeprived  of  his  right 
to  claim  by  the  non-concurrence  of  the 
other  part  owners.  Unless  Dickerson 
Bros,  denied  that  the  right  of  possession 
was  an  incident  of  tbe  Sands  Interest,  no 
right  of  theirs  wax  affected  by  the  levy, 
and  they  could  maintain  neither  a  claim 


nor  an  action  tor  damages.  It  they  bad 
Joined  Wood  &  Co.  in  the  claim,  they 
would  have  volunteered  In  a  controversy, 
the  result  of  which  could,  in  no  event, 
have  affected  their  rights.  Against  them, 
neither  the  plaintiff  In  the  writ  nor  the 
claimants  asseited  aught.  Unless  they 
denied  that  possession  was  an  appnrte- 
nant  of  the  Sands  interest,  they  could  not 
possibly  have  been  proper  parties  to  this 
record. 

Tbe  aflSdavit  of  the  claimants  did  not 
show  that  the  bait  interest  claimed  was 
the  half  Interest  levied  opon;  nor.  indeed, 
that  tbe  half  interest  not  claimed  was  not 
owned  by  Sands.  There  was,  therefore, 
on  the  face  of  the  affidavit, nothing  Incon- 
sistent with  tbe  sheriff's  right  to  retain 
posspssiun.  Upon  such  showing,  tbe 
sheriff  might  have  refused  to  recognise  the 
claim.  It  was  clearly  developed  on  the 
trial  that  tbe  interest  levied  upon  and 
that  claimed  were  identical.  When  the 
sberiff  surrendered  tbe  property  without 
tbe  discU'sure  of  this  identity  In  the  affl- 
davit,  be  assnmed  responsibility  for  the 
fact.  But  the  plaintiff  in  tbe  writ  con- 
tended that  for  this  omission  in  theaffl- 
davit  the  claim  should  be  dismissed.  The 
affidavit  is  not  a  pleading.  It  is  to  be 
passed  upon  only  by  tbe  sheriff,  who  is 
not  required  to  be  learned  In  the  law.  It 
is  a  safeguard  additional  to  the  bond 
against  frivolous  delays  of  legal  process. 
Its  function  tsdiscbarged  wben  it  baa  been 
accepted,  in  company  with  the  more  sub- 
stantial assurance  of  good  taitb,  the 
bond.  There  was  an  affidavit  describing 
the  property  seieed  and  the  Interest 
claimed.  It  was  sufficient  to  perform  the 
part  prescribed  (or  an  affidavit  in  the  in- 
stitution of  a  trial  of  the  right  to  the  in- 
terest levied  upon  in  the  property  taken. 
In  Lehman  v.  Warren,  53  Ala.  539,  Chief 
Jnstice  Brickkll.  expressed  tbe  oplnlun  of 
the  court  in  this  language:  "The  affidavit 
serves  its  purpose  when,  with  a  proper 
bond  by  the  claimant,  It  arrests  the  ac- 
tion o(  the  offlcer  and  Introduces  the  claim 
into  court  as  a  pending  suit.  Its  state- 
ments can  neither  enlarge  nor  narrow  tbe 
issue,  which  the  statute  requires  to  be 
made  up,  and  it  Is  not  probably  required 
for  any  other  reason  than  as  an  affirma- 
tion of  the  good  faith  of  the  claimant  in 
Instituting  tbe  proceeding. "  Our  opinion 
Is  that  theowncrof  the  undivided  Interest 
levied  upon  In  property  seised  may  claim 
under  the  statute,  and  the  owner  of  the 
other  interest,  not  being  a  party  to  tbe 
writ,  need  not  be  made  a  party  to  tbe  pro- 
ceeding; and  thattheaffiilavlt  Is  sufBcient 
to  institute  the  trial  of  the  risht  of  prop- 
ert.v  if  accepted  by  the  sheriff,  I(,  in  fact, 
thelnterpRt  claimed  is  the  interest  levied 
nptm,  though  their  identity  be  not  stated 
in  the  affidavit..  The  rulings  of  the  court 
below  upon  the  exceptions  of  the  affidavit 
and  the  plea  In  abatement  were  In  accord- 
ance with  these  views,  and  the  several  as- 
signments of  error  qnestioning  their  cor- 
rectness are  not  sustained. 

The  defendants  claimed  to  be  tbe  own- 
ers of  the  property  in  controversy  by  pur- 
chase from  Sands,  the  defendant  in  the 
writ,  prior  to  the  plalntlR's  levy,  and  al- 
leged that  the  consideration  paid  by  them 
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tvaa  tbe  Bum  ot  $800.  It  was  developed 
upon  tbe  trial  that  Sanda  wae  indebted 
to  the  clalmantB,  and  the  consideration 
wae  paid  \>y  credit  upon  that  demand. 
To  this  proof  the  plaintiB  objected,  on  the 
ground  that  tbe  allegation  was  not  euh- 
atantlnted  by  evidence  ot  payment  othcr- 
wlee  than  in  money.  This  objection  was 
properly  overruled.  Proolof  a  Het-oH  can- 
not be  admitted  in  support  of  a  plea  ot 
payment,  and  a  plea  of  payment  in  money 
may  not  be  proved  by  evidence  ot  a  pay- 
ment in  property.  Able  v.  Lee,  H  Tex.  427. 
But  the  aubatance  of  thedefendautH'  aver- 
ment was  that  they  bad  bouxht  the  prop- 
erty in  controversy  from  Sanda  at  the 
price  ot  f^iOO,  and  that  they  had  paid  tbe 
cunHiderution  agreed  upon.  It  was  not 
stated  that  it  was  paid  In  money,  and  the 
averment  that  the  consideration  was  paid 
by  them,  tbe  obligation  incurred  by  them 
discharged,  was  sustained  by  the  admitted 
evidence.  Tbe  admission  in  evidence  ot 
the  itemiipd  account  ot  Sands'  indebted- 
ness to  Wood  &  Co.  cannot  posHlbly  bave 
prejudiced  the  plain  tiffs.  To  prove  the  in- 
ilehtednesH  was  part  ot  the  delendants' 
proof  of  purchase  of  the  property,  and  the 
account  was  properly  admitted  as  tbe 
basis  of  the  proof  of  the  Indebtedness.  It 
was  not  necessary  to  aver  the  items,  as 
In  a  suit  for  the  demand.  It  has  already 
been  determined  that  the  evidence  that 
the  defendants  paid  Sands  tor  the  prop- 
erty in  suit,  by  a  credit  upon  his  indebted- 
ness, was  properly  admitted.  To  tbe  is- 
sue defined  by  this  evidence  It  was  not  er- 
ror tor  the  court  In  the  charge  to  apply  the 
la«v. 

Several  auignroeDts  ot  error  complain 
of  tbe  charge  ot  tbe  court,  and  the  refnsnl 
to  give  special  charges  upon  a  theory  of 
tbe  law  repudiated  by  this  court,  in  Kills 
▼.  Valentine,  66  Tex.  582;  Lewy  v.  Fiochl, 
Id.  811.  The  principle  of  these  decisions 
has  been  repeatedly  affirmed  since,  and 
needs  no  elaboration  in  this  case.  The 
coort  below  In  the  charge  properly  inter- 

f»reted  this  principle  to  thi  jury.  The 
aw  was  atated  even  more  favorably  to 
the  plaintiff  than  the  cases  cited  would 
warrant. 

Tbe  court  did  not  err  In  refusing  to 
charge  the  Jury  upon  tbe  effect  ot  unex- 
plained possession  by  the  vendor  after 
sale.  The  witness  Wood  stated  the  cir- 
cumstaocea  under  which  Sands  had  the 
control  of  the  property  after  the  transfer 
to  defendants.  This  testimony  was  not 
contradicted,  and.  If  it  was  true,  the  pos- 
session of  Sands  was  not  Inconsistent 
with  perfect  good  laith  In  tbe  sale  by  him 
and  purchase  by  defendants.  The  charge, 
if  given  In  the  terms  rettuested,  would 
ha  ve been  misleading.  The  court  informed 
tbe  jury  that  tbe  burden  of  proof  was  on 
the  defendants.  That  portion  ot  the  sev- 
enth special  instmction  asked  by  plaintiff. 
Informing  the  jury  of  the  character  of  erl- 
dence  to  be  considered  In  determining  the 
Issue  ot  fraud  in  the  transfer,  onght  to 
have  been  given,  and  doubtless  would 
have  been,  if  it  bad  not  been  put  insepa- 
rably in  tbe  same  paragraph,  in  the  long 
chapter  ot  special  charges,  with  other 
matter  not  proper  to  be  given.  There 
was  no  error  in  lefoslng  tbe  seventb  para- 
v.l8«.w.no.8— 40 


graph  as  a  whole,  as  the  whole  of  it  could 
not  lawfully  be  given. 

One  of  the  defendants  was  permitted, 
over  objection,  to  testify  that  his  motive 
in  accepting  the  transfer  was  to  collect 
tbe  debt  due  tbe  defendants  by  Sands.  In 
Miller  V.  .lannett,  68Tex.  82,  the  question 
as  to  the  Intention  of  the  party  involved 
a  legal  conclusion,  and  tbe  testimony  was 
held  inadmissible.  Here  there  was  no  such 
dlfllcnlty.  The  motive  which  actuated 
the  witness  in  a  given  act  was  not  opin- 
ion or  legal  conclusion,  but  knowledge  as 
direct  as  that  derived  from  the  senses. 
Such  testimony  lacks  some  ot  the  sanc- 
tions of  an  oath.  It  would  .perhaps  be 
impossible  to  convict  the  witness  ot  per- 
jury; be  cannot  be  directly  contradicted 
in  what  be  states.  But  he  is  allowed  to 
testily,  and  knows  tbe  truth,  known  ab- 
solutely only  to  himself;  and  authority, 
almost  withf)ut  dissent,  holds  such  testi* 
mony  admissible.  Abb.  Tr.  Ev.  73H: 
Bump,  Fraud.  Conv.  574;  1  Whart.  Ev.  §§ 
482,  608,  and  cases  cited  in  the  notes; 
Walt.  Fraud.  Conv.  §  205.  That  the  truth 
of  the  testimony  cannot  be  tested  in  the 
usual  method;s,  and  the  witness  CHunut  be 
detected  and  disgraced,  or  convicted  and 
punished.  In  tbe  usual  or  in  tact  in  any 
way,  affects  the  weight,  and  not  the  com- 
petency, of  tbe  evidence.  The  evil  can  be 
remedied  by  the  legislature,  but  not  by 
tbe  courts.  Wbeelden  v.  Wilson,  44  Me.  18; 
Berkey  v.  .Tndd,  22  Minn.  2»7. 

It  was  proven  on  tbe  trial  that  after 
the  defendants'  purchase  Sands  remained 
in  possession  until  tbe  plaintiff's  writ  was 
levied.  This  fact  was  not  denied  by  de- 
fendants, but,  in  explanation  ot  it.  It  was 
Htated  that  Sands  was  employed  by  them 
tomanagetbe train  in  adrlve  to  Mobeetle. 
It  was  tbe  plaintiff's  theory,  on  the  con- 
trary, that  the  sale  to  the  defendants  was 
a  mere  sham,  and  that  Sands'  possesnion 
was  as  real  owner,  under  a  fraudulent 
arrangement  between  him  and  defend- 
ants, that  the  sale  should  only  be  used  to 
screen  the  property  from  Sands'  creditors. 
To  support  this  theory  the  plaintiff  of- 
fered to  prove  that  Sands,  while  in  pos- 
session after  the  sale,  in  tbe  absence  ot  de- 
fendants, stated  that  he  bad  put  his  prop- 
erty beyond  the  reach  of  creditors  until  he 
could  perfect  bis  plana  for  discharging 
their  demands.  This  statement  was 
strongly  corroborative  of  tbe  plaintiff's 
theory.  Tbe  tebtimony  was  excluded,  and 
this  action  of  the  court  is  assigned  as  er- 
ror. Tbe  general  rule  certainly  Is  tnat  the 
decInratiuDs  of  tbe  grantor,  after  sale,  are 
not  admissible  in  evidence  to  impeach  tbe 
title  ot  the  grantee.  But  as  well  estnb- 
lished  as  the  rule  itself  Is  the  exception 
that  such  declarations  are  admissible 
when  a  frima  fncle  case  of  combination 
or  conspiracy  baa  been  made  by  other  evi- 
dence. The  legal  effect  ot  proof  of  posses- 
sion, unexplained  by  the  vendor,  after  sale 
absolute  and  immediately  operative  in 
terms,  haa  been  defined  to  be  a  prim» 
fucle  case  of  fraud.  As  jealously  as  the 
province  of  the  jury  has  been  guarded  in 
our  jurisprudence  from  every  invasion  by 
the  court,  a  charge  that  possession  by 
tbe  vendor  after  sale  is  prima  facie  evi- 
dence ot  fraud, sbittlug  tbeburden  ot  proof 
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upon  the  party  asBerting  the  validity  of 
the  traneactlon,  has  been  held  not  to  be  a 
charge  upon  the  weight  of  eyidence,  and 
one  which  It  1b  error  to  ref  uhc  In  cases  In 
which  the  possession,  Inconsistent  with 
the  sale,  has  not  been  explained.  Gibson 
V.  Hill,  21  Tex.  225.  However  reasonable 
may  have  been  the  explanation  given  in 
this  case,  whether  It  was  sufficient  to  re- 
but the  prima  facie  raae  made  by  the 
plaintlB  was  to  be  passed  upon  by  the 
jnry.  In  refutation  of  that  explanation, 
the  plaintiff,  by  estabiishing  a  prima  facte 
case  of  fraud,  had  laid  the  predicate  for 
proof  of  the  excluded  declarations  of 
Sands.  It  is  held  by  numerous  and  re- 
spectable courts  and  the  weight  of  au- 
thority that  the  declarations  of  the  ven- 
dor in  poBsesBiun  after  sale,  attaclced  by 
creditorR,  are  adnilRsible  in  explanation  of 
the  possession,  and  as  part  of  the  res  xea- 
Ue.  Bump,  Fraud.  Conv.  569;  Wait, 
Fraud.  Conv.  §  279,  and  cases  cited  in  the 
notes.  The  ruling  may  also  be  sastained 
upon  the  undisputed  principle  that  a 
prima  facie  case  of  fraud  being  made  by 
proof  that  the  vendor  remained  in  posses- 
sion, by  consent  of  the  vendee,  alter  the 
vendee  was  entitled  to  the  poBsession  by 
the  terms  of  his  purchase,  the  declarations 
of  the  vendpr  while  in  possession  are  ad- 
missible In  evidence  against  the  vendee  to 
prove  fra:id  in  the  sale.  Camahan  v. 
wood,  2  Swan.  500;  Babb  v.  Clemson,  10 
Serg.  &  R.  419.  The  claim,  by  both  vendor 
and  vendee,  that  the  possession  by  the 
former  la  as  agent  or  servant  ol  the  lat- 
ter, dues  not  render  the  testimony  inad- 
missible. Grant  v.  T^wis,  14  Wis.  487. 
The  case  was  tried  below  with  a  Jury,  and 
the  testimony  as  to  Sands'  deoiarutions 
to  Aiken  on  the  road  to  Mobeetie  whs  im- 
properly excluded.  It  may  be  that  the  re- 
sult would  not  have  been  different  if  the 
declarations  bad  been  proved,  but  to 
maintain  this  view  and  afSrm  the  Judg- 
ment would  deprive  the  appellant  of  the 
right  to  have  the  Issues  of  fact  tried  by  a 
jnry.  For  an  error  precimly  like  thl»  a 
new  trial  was  ordered  in  t'aruaban  v. 
Wood,  supra.  The  Judgment  Is  reversed, 
and  the  cause  remanded. 


Pkoplk's  Nat.  Bank  v.  Dibrrix. 
(Supreme  Court  of  Tennessee.    March  8, 1893.) 

NOTB — UhSIGKBD  NOTICI!  OF  Pkotbst — liUrFIOIBNOT 
— SUBSBQUENT  FbOHISS— f  I.EADINO. 

1.  All  biisigned  notice  of  demand  and  non- 
payment, sent  by  a  notary  to  the  indorser  of  a 
note,  is  InsDfficient  as  notice. 

2.  Since  an  unequivocal  promise  of  the  in- 
dorser to  pay  the  note,  after  he  is  advised  by 
counsel  that  the  notice  is  insufficient,  is  tanta- 
mount to  an  admission  of  notice,  and  or  the  suiH- 
ciency  thereof,  evidence  of  such  promise  is  ad- 
missible tinder  a  mere  allegation  that  notice  was 
given. 

Appeal  fromclrcnitconrt.  White  county; 
W.  M.  Hammock,  Judge. 

Action  on  a  promissory  note  by  People's 
National  Bank  against  O.  O.  Dibrell. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.    Affirmed. 

W.  O.  Switb  (ft  Son,  for  appellant.  W. 
T,  Murray,  for  appellee. 


LuKTON,  J.  Action  against  an  Indorser 
upon  a  note  payable  to  and  at  People's 
National  Bank,  McMlnnvlIle.  The  notice 
of  demand  and  non-payment  sent  by  no- 
tary public  to  the  Indorser  was.  In  form, 
proper.  It  was  signed,  however,  by  no 
one.  This  was  probalily  Inadvorteut.  It 
was,  for  this  defect,  insufficient  as  notice. 
The  notice  of  non-payment,  and  that  ths 
bolder  will  look  to  the  indorser,  must  be 
given  by  the  holder,  his  agent  or  attorney. 
An  unsigned  notice,  sent  by  mall,  is  not  a 
notice  by  the  holder  or  his  agent.  This  was 
so  ruled  in  Klockenbaum  v.Pler8on,16Cal. 
375.  A  notice,  signed  by  thenotary,  by  mis- 
take, in  the  name  of  the  maker,  was  held 
bad.  Bank  V.Warner,  10 Allen, 622.  Upon 
receipt  of  this  unsigned  notice,  tbelndonier 
consulted  counsel  as  to  Its  sufflciency,  and 
was  advised  tbatthenotice was  bad.  Aft- 
er tills,  and  with  full  knowledge  of  hta  dls- 
chfirge,  he  nneiiui  vocally  promised  to  pay 
tbenote,  and  obtained  indulgence.  Such  a 
promise,  after  knowledge  of  his  discharge, 
is  an  admisslou  of  notice, — an  admission 
of  the  snOiciency  of  the  notice  he  had  re- 
ceived; and  a  declaration  alleging  that 
notice  bad  been  given  is  sufficient  to  let 
In  evidence  of  such  promise,  and  an  allega- 
tion that  he  had  made  such  promise,  ur  a 
count  upon  a  new  promise,  is  not  neres- 
sury.  Bogart  v.  McClung,  11  Heisk.  117. 
There  is  no  error  In  the  ]udement,and  it  is 
affrmed. 


Hydbs  Fbbrt  Tuknpikr  Go.  v.  Davidson 

County  et  at. 
(Supreme  Court  of  Tennessee.    March  1, 1898. ) 

FbRRIBS  AKD  TUBSPIKES — RiVAI.  Qbamt — Oblioa- 

Tios  or  Contracts  —  "Bhdn-Pikbs" — Dakaobs 

— CocBTT  Courts. 

1,  In  the  absence  of  express  provisions  In  the 

charter  of  a  turnpike  and  terry  oompany  that  no 

competing  turnpike,    ferry,  ur  bridge  shall   be 

erected  near  by^  a  grant  to  a  county  of  the  right 

to  construct  a  rival  bridge  and  turnpike  does  not 

Impair  the  obligation  of  a  contract,  though  it 

totally  destroys  the  value  of  the  former  grant 

5.  Such  grant  is  not  a  talcing  of  the  former 
franchise,  which  entitles  its  owner  to  oompensa- 
ation  for  the  resulting  damage. 

8.  Tbo  depreciation  of  the  profits  of  the  for- 
mer company  cannot  be  considered  In  determin- 
ing the  damages  occasioned  by  an  appropriation 
of  a  part  of  such  oompany'sproperty. 

4.  The  county  courts  ol  Tennessee  have  power 
to  lay  out  and  maintain  roads  and  highways  for 
the  convenience  of  the  publio. 

6.  The  legislature  cannot  authorise  the  con- 
struction of  a  road,  the  sole  purpose  of  which  is 
to  evade  the  payment  of  tolls  on  a  turnpike. 

Appeal  from  chancery  court,  Davldaon 
county;  Andbbw  Ai.ubon,  Cliuncellor. 

Suit  for  an  Injunction  by  Hydee  Ferry 
Turnpike  Company  against  Davidson 
county  and  others.  Bill  dismlBsed.  Com- 
plainant appeals.    Affirmed. 

Demoss  &  Malone,  for  appellant.  A.  J. 
Caldwell  and  E.  H.  East,  for  appellees. 

Lea,  J.  The  city  of  Nashville  la  located 
upon  the  south  bank  of  the  Cumberland 
river,  and  within  the  bend  of  the  river. 
From  the  opposite  side  the  city  is  ap- 
proached by  two  turnpikes,  which  operat- 
ed ferries  across  the  river.  The  complain- 
ant companycroBsed  the  river abont  three 
miles  below  the  city,  and  the  other  nearvr 
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the  center  ol  the  bend.  The  coropIalnRot 
company  had  its  toll-gate,  for  a  uainber 
of  years,  near  a  point  about  ttro  miles  from 
Nashville,  but  In  1877  moved  the  same  to 
the  river,  and  there  collected  toll  and  fer- 
riage at  the  same  place.  In  1885,  the  clti- 
sens  living  In  certain  districts  of  the  coun- 
ty across  the  river  petitioned  tbe  county 
court  to  erect  a  bridge  over  Cnmberlaud 
river,  setting  fprth  the  growing  necpsslty 
for  the  accommodation  of  that  communi- 
ty, and  that  in  high  water  the  turnpikes 
could  not  be  traveled;  that  the  boats  at 
tbe  ferries  did  not  run  in  high  waters,  and 
at  no  time  after  sundown.  Committees 
were  appointed  to  petition  the  county 
court,  and  represent  the  necessity  of  tbe 
bridge.  Committees  were  appointed  by 
the  court  to  investigate  and  report.  Au- 
thority was  obtained  from  congress  to 
erect  a  bridge  over  the  river.  Finally  the 
county  determined  to  build  tbe  bridge,  and 
appointed  a  committee  to  locate  it  and 
superintend  Its  construction,  and  appro- 

ftriated  fur  its  erection  9100,000.  It  was 
ocated  about  two-thirds  of  a  mile  above 
the  ferry  of  complainant.  It  was  com- 
menced in  1887,  and  finished  in  1889,  cost< 
iDg  the  county  about  $124,000,  Including 
the  approaches,  when  completed.  The 
approach  to  tbe  bridge  tin  tbe  north  side 
was  extended  through  the  bottom  up  to 
complainant's  road,  intersecting  It  about 
one  mile  from  the  bridge.  On  the  south 
side  tbe  court  opened  and  ordered  opened 
a  ruad  extending  about  one  mile  to  the 
Jewish  Cemetery,  towards  Nashville.  Tbe 
natural  result  of  opening  this  free  bridge 
was  to  divert  travel  from  complainant's 
tumptke.  Thereupon  this  bill  was  filed 
by  complainant,  alleging  by  such  action 
of  the  county  it  had  lost  almost  its  entire 
revenues  which  It  was  entitled  to  collect 
as  tolls;  that  Its  chartered  privileges  were 
not  only  Impaired,  but  destroyed,  and  its 
road  virtually  confiscated  by  the  county, 
without  any  compensation.  It  further 
alleged  that  the  approach  to  the  bridge 
on  the  north  side  of  the  river,  and  the  par- 
allel road  ordered  to  be  o  pened  onthesonth 
side,  were  intended  to  be  used  by  tbe  pro- 
moters of  tbe  new  bridge  and  the  road  as 
a  shun-pike.  A  preliminary  injunction 
was  prayed  for.  and  refused  by  the  chan- 
cellor. The  allegation  of  the  bill  as  to  the 
Intention  to  cause  shun-pikes  was  denied 
In  the  answer,  and  It  is  alleged  that  the 
public  convenience  required  the  building 
of  tbe  bridge  and  the  approaches  thereto. 
The  proof  in  this  cause  conclusively  estab- 
lishes the  statement  of  tbe  answer  that 
tbe  people  In  the  localities  reached  by  com- 

f>laInant'sroad  had  for  many  years  great- 
y  needed  an  outlet  to  the  city  and  other 
portions  of  tbe  country,  and  especially 
tbe  twenty-third,  twenty-fourth,  and 
twenty-fifth  civil  districts  of  the  county; 
that  they  were  practically  cut  off  during 
bigh  water,  and  could  not  at  any  time 
cross  the  river  after  sundown,  aod  were 
practically  cut  off  from  msrket.  This 
turnpike  mns  from  Nashville  to  Ashland 
City,  in  Cheatham  county.  It  was  char- 
tered In  184(<.  Tbe  charter  Is  in  the  ordi- 
nary form  of  turnpike  companies.  Tbe 
Itrant  of  franchise  is  not  exclusive.  When 
the  grant  is  not,  by  Its  express  terms,  e:c 


elusive,  it  cannot  be  held  to  be  so  by  im- 
plication. Charles  River  Bridge  v.  War- 
ren Bridge.  11  Pet.  548,  in  which  case  it 
was  said:  "The  continued  existence  of  a 
government  would  be  of  no  great  value  if 
by  implications  and  presumptions  it  was 
disarmed  of  the  powers  necessary  to  ac- 
complish tbe  end  of  its  creation ;  tbe  func- 
tions it  was  designed  to  perform  trans- 
ferred to  the  hands  of  privileged  corpora- 
tions;" and  in  that  case  the  United  States 
supreme  court  determined  that,  where  a 
charter  for  a  bridge  company  does  not 
contain  any  cxprcb's  contract  that  the 
state  could  not  authorise  another  bridge 
to  be  built  to  thp  injury  of  the  corpora- 
tion, a  law  empowering  another  corpora- 
tion to  erect  a  free  bridge  so  near  to  the 
first  bridge  as  practically  to  deprive  the 
first  corporation  of  all  tolls  Is  not  a  law 
Impairing  the  obligation  of  any  contract. 
The  principle  was  settled  by  this  case,  and 
followed  in  numerous  decisions,  that  when 
the  grant  is  not  by  its  terms  exclusive,  the 
legislature  is  not  precluded  from  granting 
a  similar  freedom  of  erecting  a  rival  way 
or  structure,  the  result  of  which  may  be 
to  greatly  Impair,  or  even  totally  destroy, 
the  value  ol  the  former  grant;  and  such 
damage  Is  not  a  taking  of  the  former 
franchise,  which  entitles  Its  owner  to 
compensation.  Lewis.  Em.  Dom.  130,  and 
cases  cited ;  Rice  v.  Railroad  Co.,  1  Black, 
380;  The  Binghamton  Bridge,  8  Wall.  75; 
TnrnpikeCo.v.State,  Id.  210;  Water  Power 
Co.  v.  Lyman,  15  Wall.  512;  Turnpike  Co. 
V.  Maury,  8  Humph.  S42;  Moses  v.  San- 
ford,  11  Lea.  781;  Levlsay  v.  Delp,  9  Baxt. 
416. 

If  any  property  of  complainant  is  taken, 
compeusation  must  be  made:  but  only 
tor  the  property  actually  taken,  and  tbe 
damages  incidental  to  tbe  property;  but 
tbe  loss  incident  to  or  in  depreciation  of 
the  franchise  Is  not  to  be  considered. 
Moses  V.  Santord,  11  Lea,  731 ;  Lewis,  Era. 
Dom.  484.  The  right  to  take  toll  for  trav- 
el over  their  road  is  not  Impaired  or  inter- 
fered with,  and  no  part  of  their  road  is 
used  as  a  part  of  the  roads  opened  by  the 
county:  but  it  is  insisted  that  this  was  a 
taking  in  the  fact  that  the  road  on  the 
north  side  leading  from  the  bridge  runs 
into  complainant's  road,  occupies  its 
ditches,  and  physically  touches  the  pike. 
Its  easement  is  simply  without  forfeiture 
made  to  contribute  to  a  great  public  con- 
venience in  affording  an  outlet  to  the 
bridge.  J^o  franchise  Is  taken  away,  and 
Its  right  of  way  is  unimpaired;  and  no 
compensation  can  be  demanded,  for  it  is 
not  a  taking.  But  it  is  insisted  that  the 
building  of  this  bridge  and  approaches 
may  not  be  tbe  impairing  of  a  contract, 
in  the  absence  of  such  contract  in  the 
charter,  yet  it  is  in  violation  of  constitu- 
tional right  to  permit  the  county  court 
to  construct  a  new  way -road  in  tbe  same 
territory  around  complainant's  toll-gate 
and  ferry,  and  in  doing  so  to  intersect  on 
tbe  north  of  the  river  with  the  turnpike, 
and  on  tbe  south  so  extending  the  road 
from  the  end  of  the  bridge  as  to  InterKcct 
with  road  leading  to  the  turnpike,  and 
Intersecting  same  between  the  gate  and 
the  city;  such  Is  tbe  practical  result, 
and  It  was  deliberately  intended  to  be  by 
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the  promotera  of  the  new  bridge  road,  a 
Bbun-pike.  More  than  once  tbe  qnefitlon 
of'shan-plkee  has  been  before  this  conrt. 
In  the  case  of  BrirtgeCo.  v.  Shelby,  10  Yerg. 
280,  it  aroHe  nnder  an  application  of  a  party, 
who  owned  tbe  banks  on  botb  sides  of  tbe 
riTPr,  for  leave  to  establish  a  ferry  In 
competition  with  tbe  bridge,  located  up- 
on contlgnous  territory.  Judge  Rrbbb 
said  the  petition  was  properly  refntied, 
and  that  "tbe  only  qnestlnn  for  the  coun- 
ty court  to  deteruilue  was  whether  pub- 
lic convenience  made  it  proper  to  grant 
the  prayer  of  tbe  petition."  The  ease  of 
Turnpike  Co.  T.  Maury,  8  Humpb.  850.  was 
an  application  by  the  turnpike  company 
to  enjoin  the  county  from  maintaining  as 
a  public  road  a  by-way  whlchlt  construct- 
ed from  a  point  on  complainant's  road 
between  tbe  flrat  toll-gate  and  Colum> 
bla,  cloHe  to  the  gate,  around  the  gate, 
re-entering  the  pike  on  tbe  opposite  side 
of  the  gate,  not  far  from  it,  and  by  which 
tbe  rights  of  the  company  would  have 
bran  serioosly  Impaired.  Tbe  court  held 
that,  as  tbe  manifeHt  purpose  and  neces- 
sary result  was  to  establloh  a  ahnn-pike, 
and  as  It  appeared  the  turnpike  was  a  bet- 
ter and  shorter  road  than  tbe  county 
road,  whicb  took  from  the  company  sub- 
stantial profits,  there  was  consequently 
no  demand  for  tbe  road  as  a  public  con- 
venience; and  tbe  action  of  tbe  county 
court  was  held  to  be  an  abuse  of  Its  pow- 
ers. Judge  Timi.BT  qnalifles  tbe  whole 
of  bis  opinion  by  this:  "It  is  not  meant 
that  the  legislature  may  not  charter 
other  public  roads  for  public  conven- 
ience, a  necessary,  but  Indirect,  conse- 
quence of  which  may  be  a  diminution  of 
travel,  but  that  no  such  charter  coald 
be  granted,  tbe  only  end  and  purpose  of 
which  would  be  to  evade  tbe  payment  of 
tolls." 

But  it  is  earnestly  insisted  that  tbe 
county  court  having  opened  u  road  from 
tbe  south  end  of  the  bridge  to  an  old 
country  road  known  as  "Beck's  Spring 
Avenue,"  which  avenue  Intersects  the 
pike  between  Fritchler's  corner  and  the 
terry:  and  complainant  hae  been  advised 
by  connsel  that  a  gate  could  be  re-estab- 
lished at  Fritchler's  corner,  and  toll  collect- 
ed of  persons  traveling  to  and  from  tbe 
free  bridge,  but  tbe  county  has  ordered 
to  be  opened  a  road  from  the  point 
where  the  bridge  road  Intersects  Beck's 
Spring  avenue  to  the  Jewish  Cemetery, 
which  will  there  Intersect  with  roads 
loading  to  the  pike  south  of  and  be- 
tween Fritchler's  comer  and  tbe  city, 
and  that  said  road  about  to  be  opened  is 
not  lor  tbe  public  convenience,  but  la  a 
shan-plke.  In  answer  It  Is  only  necessa- 
ry to  say  that  there  is  no  gate  at  Fritch- 
ler's corner.  As  before  stated,  the  gate 
was  removed  from  there  about  16  years 
ago;  and  whether,  after  such  abandon- 
ment, it  could  be  re-establlsbed,  it  is  an- 
necessary  to  now  determine.  There  is  no 
gate  there,  and  therefore  can  be  no  ahun- 
plke. 

From  these  decisions  of  the  supreme 
court  of  the  United  States  and  our  own 
court  the  following  principles  are  deducl- 
hle:  (1)  The  grant  of  a  franchise  may  be 
exclusive,  or  It  may  be  silent  in  that  re- 


spect. A  toll-bridge  or  ferry  or  other 
franchise  is  often  granted  with  a  provis- 
ion that  no  other  competing  bridge,  fer- 
ry, or  turnpike  shall  be  erected  within  a 
certain  distance  above  or  below  the  one 
granted,  and  this  exciuslveness  may  be 
limited  or  oulimlted  in  its  duration. 
(2)  When  the  grant  la  not  by  Ita  terms 
exclnslre.  no  presumptions  or  implica- 
tions will  supply  tbe  omissions  in  tbe 
grant,  and  the  legislature  is  ntft  preclud- 
ed Irom  granting  a  similar  freedom  of 
erecting  a  rival  way  or strncture,  there- 
suit  of  which  may  be  to  greatly  Impair, 
or  even  totally  destroy,  tbe  value  of  a 
former  grant;  and  such  damage  is  not  a 
taking  of  the  former  franchise,  which  enti- 
tles its  owner  to  compensation.  (S)  It 
any  pro|)erty  is  taken,  compennHtion 
must  be  paid,  but  only  for  tbe  property 
actually  taken,  and  tbe  damages  incident- 
al to  tbe  property;  but  the  loss  Incident 
to  or  in  depreciation  of  tbe  profits  of 
tbe  franchlRes  is  not  to  be  cimHldered. 
(4)  In  this  state  tbe  county  courts  are 
clothed  with  tbe  powers  and  duties  of  lay- 
ing out  and  maintaining  public  roads  and 
highways  for  the  convenience  of  the  gen- 
eral public.  (5)  That  a  ruad  cannot  be 
built  only  for  the  purpose  and  intent  of 
evading  the  paynTCnt  ot  tull  upon  a  tnru- 
plke.  (6)  That  the  county  court  may 
erect  or  open  a  road  when  the  same  is  re- 
quired by  public  convenience  or  necessi- 
ty, even  though  the  effect  of  tbe  same  is 
to  diminish  or  destroy  the  value  of  a  fran- 
chise formerly  granted  to  a  bridge,  ferry, 
or  turnpike.  Applying  tbese  principles  to 
the  facta  proven  In  this  case,  tbe  decree 
of  the  chancellor,  dismissing  complain- 
ant's bin,  is  affirmed,  with  costs. 


St.  LoiTM,  I.  M.  &  S.  Ry.  Co.  v.  Davis. 

(Supreme  Court  o/  .Aritomao*.    Feb.  90, 1892.) 

DbjlTH  bt  Wbonoful  Act— Damages — Injubt  to 

EiMPtiOTS. 

1.  In  an  action  b;  tbe  administrator,  wliera 
decedent,  a  lirakeman,  received  injurieH  throug-ti 
thewi-ODRful  act  ornegleotof  defendant  railroad, 
from  whicli  be  died,  held,  that  a  verdiot  of  t5,U00 
for  his  pain  and  suffering  and  for  damages  to  bis 
estate  Is  not  excessive. 

2.  Mansf.  Dig.  {$  5225,  8298,  provide  that  the 
administrator  of  a  deoeased  minor,  whose  death 
was  oaased  throagh  the  wrongfal  act  or  neglect 
of  another,  may  sustain  an  action  for  the  benefit 
of  decedent's  next  of  kin  for  loss  ot  servioes,  ac- 
cruing after  death.  Held,  in  an  action  by  tbe 
administrator  for  the  benefit  of  a  dependent 
father,  where  the  proof  showed  an  intent  on  the 
part  of  decedent,  a  minor  son,  to  aid  his  parent 
after  majority,  that  plainttS's  right  to  recover 
was  not  limited  to  the  value  of  decedent's  aerv- 
ices  during  minority. 

S.  Whether  decedent  would  have  oontinued 
to  contribute  to  the  support  ot  his  parent  after 
attaining  his  majority  is  a  question  for  tbe  lory. 

4.  The  jury  found  that  defendant  railroad  put 
an  Inexperienced  lad  in  a  place  as  bra!Teman, 
wltbout  apprising  him  of  tbe  risk,  and  that  by 
reason  of  his  inexperience  be  was  ignorant  ot  the 
danger,  and  was  therefore  killed.  Held,  where 
tbe  proof  jnstifled  tbe  flnding,  that  the  question 
was  properly  submitted  to  the  Jury,  and  defend- 
ant is  liable. 

Appeal  from  circuit  court.  White  coun- 
ty; Mathkw  T.  8a!«dkrs,  Judge. 
Action  by  Jobn  M.  Davis,  as  adininl»- 
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trator  of  O&rence  Davis, deceased,  against 
th«  St.  Loali^'.  Iron  Monntalu  &  Southern 
Railway  Coa'pany.  Jadgment  for  plalo- 
tin.  Eierendant  appeals.    AfHrmed. 

Dodf^eA  JcbBsoa,toT  appellant.  Saa- 
den  A  Watkina,  for  appellee. 

CocKiai.1.,  C.  J.  It  was  settled  In  tbe 
former  appeal  In  this  cnse  that  It  was  a 
question  of  fact  for  the  Jury,  and  not  of 
law  for  the  court  to  determine  whether 
the  deceased,  who  was  a  country-reared 
lad  of  narrow  experience,  knew  that  serv- 
ice about  an  unblocked  rail  was  attended 
with  danger.  Davis  v.  Railway  Co.,  53 
Ark.  128, 129. 18  8.  W.  Rep.  «)1.  The  testi- 
mony was  not  ma terially  varied  on  the 
second  trial,  and  the  question  remained 
one  of  fact,  and  was  therefore  properly 
submitted  to  tbe  Jury. 

Tlie  only  objection  urged  to  thecharKe 
of  tbe  court,  outside  of  that  which  goes 
to  the  measnre  of  daniages,  1h  that  it  was 
abstract,  in  that  the  Jury  were  told  that 
it  was  the  defendant's  duty  to  warn  an 
inexperienced  servant  of  the  haiards  and 
risks  of  his  employment,  without  limitluK 
tbe  direction  to  the  hazard  or  risk  about 
the  angnarded  rail,  which  was  the  sole 
cause  of  tbe  injury.  But  there  is  no  pre- 
tense that  warning  was  given  to  the  de- 
ceased about  any  other  danger,  and  other 
parts  of  the  charge  given  at  the  instance 
of  tbe  railway  pointedly  limit  tbe  Jury's 
consideration  to  tbe  hazard  of  the  un- 
blocked rail.  We  are  unable  to  see,  there- 
fore, tbaf  the  Jury  could  have  been  misled 
by  the  charge.  Tbey  have  found,  in  Rffect, 
that  tbe  rail  way  put  an  inexperienced  lad 
In  a  dangerous  place,  without  apprising 
him  of  the  risk,  and  that  by  reason  of  his 
Inexperience  be  w  is  ignorant  of  the  dan- 
ger, and  was  therefore  killed.  Tbe  proof 
Justlfled  the  finding.  The  court  commit- 
ted no  error  in  submitting  the  question  to 
tbe  Jury,  and  the  company  Is  liable. 

It  la  claimed  that  the  verdict  is  excess- 
ive. For  the  pain  and  suffering  of  the 
deceased,  and  tbe  damage  to  his  estate, 
recovered  by  the  administrator  for  the  es- 
tate, a  verdict  of  $5,000  may  be  considered 
ample  on  the  facts  of  this  case,  bat  it 
should  not  be  disturbed  by  this  court. 
Tbe  damages  recovered  for  the  benefit  of 
the  father  as  next  of  kin  are  Intended  as 
cumpentatlon  for  a  pecuniary  loss,  and 
can  l>e  measured  with  a  pearer  degree  of 
accuracy.  The  amount  recovered  on  that 
score  was  $1,500.  If  the  recovery  could 
be  fur  no  more  tbnn  the  services  of  the  son 
nntll  tbe  date  of  his  majority,  the  sum  is 
excensive,  because  the  proof  does  not  show 
that  his  services  would  have  been  worth 
that  much  in  tbe  limited  time  between  the 
injury  and  the  date  of  his  majority.  The 
question  whether  the  recovery  for  the  ben- 
efit of  tbe  father,  as  next  of  kin,  ran  go  be- 
yond the  minority  of  the  deceased  son,  is 
therefore  presented.  It  is  a  question  upon 
which  tbe  authorities  divide.  There  are 
many  easee  on  both  sides  of  the  contro- 
versy, in  which  the  question  has  been 
paR«ed  upon  without  discussion,  and  but 
few  shed  light  on  the  reason  tor  adopt- 
ing; either  rule.  Tbe  leading  cases  which 
deny  the  right  to  recover  lor  any  expecta- 
tion of  benefit  beyond  minority  are  State 


▼.  Railway  Co.,  24  Md.  84,  and  Associa- 
tion y.  State,  n  Md.  8S,  18  Atl.  Rep.  37. 
The  argument  of  those  cases  Is  about 
this :  As  a  minor  has  no  legal  right  to  bis 
own  services  or  earnings,  even  though  he 
is  working  for  himself  with  bis  father's 
consent,  when  he  aids  his  father,  whether 
by  his  personal  services  or  by  contribu- 
tions from  his  earnings,  he  is  only  render- 
ing to  him  what  is  already  his ;  and  the 
act,  however  often  repeated,  affords  a 
vague  conjecture,  but  no  legal  evidence,  of 
what  he  will  do  after  majority,  when  be 
has  the  absolute  right  to  serve  whom  he 
pleases,  ^fithout  the  fear  of  personal  inter- 
ference. When  confined  to  tbe  case  of  a 
child  of  such  tender  years  as  to  t>e  unable 
to  maintain  itself  beyond  the  parental 
roof,  the  argument  is  doubtless  sound.  It 
seems  to  have  received  the  sanction  to 
that  extent  of  this  conrt  in  two  cases 
which  arose  nnder  the  act  of  1876,  which, 
so  far  as  the  award  of  damages  In  a  case 
like  this  goes,  tbe  court  asRlmtlated  ta 
acts  like  Lord  Campbell's.  But  in  each  of 
those  cases  the  child  killed  was  an  Infant 
of  such  tender  years  that  it  was  incapable 
of  rendering  any  service,  or  of  affording 
evidence  of  an  Intent  to  render  pecuniary 
aid  after  majority  to  its  parents.  The 
cases  are  not  authority,  therefore,  upon 
the  question  in  hand.  Railway  Co.  v. 
Barker,  33  Ark.  360:  Railway  Co.  v.  Free- 
man. 36  Ark.  41.  Some  of  the  courts  sus- 
tain tbe  right  to  recover  beyond  minority, 
even  in  such  cases.  3  Sedg.  Dam.  §  572; 
Birkett  r.  Ice  Co.,  110  N.  Y.  504, 18  N.  E. 
Rpp.  108;  Potter  v.  Railway  Co.,  21  '.Vis. 
377.  Those  authorities  of  course  sanction 
recovery  in  a  case  where  the  minor  son,  as 
in  this  case,  had  shown  himself  able  and 
willing  to  make  his  own  living,  and  to 
contriliute  out  of  his  earnings  to  the  sup- 
port of  his  parents.  The  analogy  of  other 
cases  under  the  statute,  and  the  terms 
and  tbe  spirit  uf  the  statute  itself,  author- 
ise the  extension  of  the  recovery  be.vond 
minority  in  such  a  case.  If  there  are  oo 
parents,  and  the  case  is  thus  relieved  of 
the  legal  obligation  of  the  minor  to  them, 
hut  in  their  stead  a  sister,  as  next  of  kin, 
is  shown  to  have  been  dependent  upon 
and  supported  by  a  minor  brother,  bis  act 
and  declaration  in  reference  to  the  aid  ex- 
tended would  have  the  same  probative 
force  as  though  he  were  an  adult,  and,  It 
the  proof  warranted  the  expectation  of 
continued  support,  a  recovery  on  behalf 
of  the  sister  would  be  sustained.  The  lack 
of  probative  force  which  the  Maryland 
court  asserted  as  to  the  minor's  acts, 
arises,  then,  not  from  the  fact  of  minority, 
but  from  the  relationship  of  parent  and 
child.  But  the  question  In  every  cnse  un- 
der the  statute  is,  does  the  evidence  show 
a  reasonable  expectation  of  pecuniary  ad- 
vantage to  the  next  of  kin.  whether  it  be 
a  parent,  sister,  or  another  who  stands  In 
that  relation?  Recovery  maybe  had  in 
either  case  as  readily  upon  a  reasonable 
expectation  of  a  gratuity  as  of  tbe  enjoy- 
ment of  a  legal  right.  If  the  loss  of  the 
decedent  has  deprived  the  next  of  kin  of  a 
legal  right  to  8<>r vires  or  support,  that 
fact  does  not  militate  against  his  right 
to  recover  also  for  a  gratuitous  pecuniary 
advantage  which  the  proof  shows  he  bad 
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the  reagonable  expectation  of  receiTlDK  it 
the  lile  of  the  deceased  had  continued. 
But,  as  the  acts  and  declarationn  of  a  mi- 
nor, who  ia  already  capable  of  aupportlng 
the  next  of  Icin,  hare  the  probative  force 
to  establish  the  fact  of  the  Intention  to 
contlnae  to  do  so,  if  It  can  be  shown  that 
the  minor  son  entertained  that  intention 
towards  bis  fatber  or  mother,  there  Is  no 
reason  f(»r  withholding  the  right  to  recov- 
er from  them.  If  there  is  any  difference  in 
the  difficulty  of  showing  the  probable  fnt- 
iiru  Intent  of  an  adult  and  a  minor  son  in 
such  a  case,  it  Is  one  of  degree  only;  bat 
that  goes  to  the  weight  of  the  evidence 
without  necessarily  destroying  its  pro- 
bative effect.  It  is  for  the  Jury  to  say 
whether  a  minor  son,  ^ho  has  contribut- 
ed from  his  earnings  to  the  support  of  bis 
parents,  waa  actuated  by  filial  affection 
which  gave  assurance  of  like  conduct  after 
majority,  or  whether hisacts  were  prompt- 
ed by  a  sort  of  parental  coercion  or  other 
.motive,  which  rendered  it  probable  that 
the  experience  of  the  past  was  not  a  safe 
guide  by  which  to  Judge  what  bis  future 
conduct  would  have  been.  But  when  the 
proof  shows  that  the  Intent  to  aid  the 
parent  after  minority  has  been  manifested, 
a  pecuniary  injury  to  the  parent,  when 
next  of  kin. Is  eatabllshed  within  the  mean- 
ing of  the  statute.  The  Jury  was  Justified 
from  the  evidence,  which  they  appear  to 
have  credited.  In  believing  that  the  son's 
donations  to  his  father  would  have  con- 
tinned  if  be  had  reached  his  majority,  and 
that  they  would  have  reached  the  sum 
awarded  by  them.  We  are  not,  therefore, 
to  disturb  the  verdict.  The  judgment  will 
be  affirmed. 


Ck>x  V.  Little  Rock  &  M.  R.  Co. 

(Supreme  Court  of  Arkansaa.    Feb.  18, 1892.) 

ReTIBW  OS  APFBAL — CONSTBUCTIOK  OF  DsOKBB — 

Vbmhc— Modification  of  Judombnt. 

1.  Where,  In  an  action  to  enjoin  an  injary  to 
real  property,  the  decree  recites  that  a  demurrer 
embracea  In  defendant's  answer,  and  plaintiff's 
application  for  a  restrainlog  order,  were  sub- 
mitted at  the  same  time,  and  such  recital  is  fol- 
lowed by  an  order  dismissing  the  complaint  "for 
want  of  equity, "  plaintiff  cannot  contend  on  ap- 
peal that  the  cause  was  heard  in  the  court  be- 
low on  the  merits,  and  that  it  should  be  deter- 
mined witboat  consideration  of  any  qaestion 
raised  by  the  demurrer,  as  the  decree  contains 
no  indication  that  the  court  did  not  consider  and 
act  on  the  dnmurrer. 

3.  A  suit  in  equity  to  enjoin  a  ralbraad  com- 
pany from  removing  earth  from  plaintiff's  lands 
is  "an  aotion  for  an  injury  to  real  property, " 
within  Civil  Ckide,  {  81,  providing  that  such  "ao- 
tions  must  be  brought  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  sit- 
uated." 

8.  Where  the  form  of  a  Jndgntent  on  dismissal 
of  a  complaint  for  want  of  Jurisdiction  is  appro- 
priate only  to  the  dismissal  of  a  complaint  on  its 
merits,  or  because  of  failure  to  state  facts  enti- 
tling plaintiff  to  relief,  itwill  be  modified  on  ap- 
peal, so  as  to  show  the  real  ground  of  the  dis- 
missal. 

Appeal  from  Pulaski  chancery  court; 
David  W.  Carkoll,  Chancellor. 

Action  in  equity  by  N.  W.  Cox,  as  ad- 
ministrator of  N.  6.  Hewitt,  deceased, 
against  Little  Rock  d:  Memphis  Railroad 
Company  for  an  injunction  to  restrain  an 


injury  to  real  property.  From  a  decree 
dismissing  the  complaint,  plaintiff  ap- 
peals.   Affirmed. 

P.  C.  Vooley,  for  appellant.  U.  M.  Jt  O. 
B.  Rose,  lot  appellee. 

Mansfield.  J.  This  was  a  suit  in  eqnl- 
t.v  to  enjoin  the  defendant  company  from 
removing  earth  from  certain  lands  of  the 
plaintiff,  situated  in  Prairie  county,  and 
over  which  the  defendant's  road  passes. 
The  complaint  alleges  that  the  defendant 
has  acquired  no  light  of  way  over  the 
lands,  but  has  entered  npon  them  with  its 
laborers  and  trains,  and  is  carrying  away 
a  large  quantity  of  the  earth,  which  it  is 
using  to  build  a  road-bed  across  the  Cache 
river  bottom.  The  deptli  and  length  of 
the  excavation  already  made  by  the  re- 
moral  of  the  soil  are  stated,  and  it  Is  ai- 
lege'l  that  a  ditch  or  canal  Is  thus  being 
opened  which  is  a  nuisance  to  the  freehold, 
and  will  cause  an  irreparable  damage  to 
the  plaintiff's  estate.  It  is  also  alleged 
that  the  defendant  Is  iDsolvent,  and  that, 
ail  its  property  being  mortRaged  for  Its 
full  value,  the  damages  which  might  t>e' 
recovered  for  the  Injury  could  not  be  col- 
lected. The  suit  was  brought  In  Pulaski 
county,  where  it  is  alleged  the  company 
has  Its  principal  office.  The  defendant 
filed  an  answer,  which  embraccM  a  de- 
murrer. A  statement  of  the  defensive 
matters  sec  up  in  the  answer  is  not  neces- 
sary to  an  understanding  of  the  question 
to  be  decided.  The  objections  to  the  com- 
plaint stated  In  the  demurrer  are  lit 
that  It  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action:  and  (2)  that 
thecourt  has  no  Jnrlsdictlon  ol  the  action. 
Affidavits  were  filed  in  support  of  the 
prayer  for  a  temporary  restraining  order, 
and  counter-affidavits  were  filed  by  the 
defendant.  The  decree  appealed  from  re- 
cites that  the  demurrer  and  the  applica- 
tion for  the  restraining  order  were  sub- 
mitted to  the  court  at  the  same  time,  and 
this  recital  Is  followed  by  an  order  dis- 
missing the  complaint  "for  want  of  equi- 
ty.- 

On  this  record  it  Is  insisted  by  counsel 
for  the  appellant  that  the  cause  was 
heard  In  thecourt  below  upon  Its  merits, 
and  that  it  should  therefore  be  deter- 
mined here  without  considering  any  ques- 
tion  raised  by  the  demurrer.  The  Civil 
Code  provides  that,  where  a  defendant 
files  a  demurrer  with  his  answer,  and  talis 
to  present  the  demurrer  tor  the  considera- 
tion of  the  court  "at  or  before  the  first 
calling  of  the  cause  for  trial  after  the  fil- 
ing of  the  same,  it  shall  be  regarded  as 
waived  as  to  all  points  except  thejurisdlc* 
tlon  of  the  court, "  and  that  the  complaint 
does  not  state  facts  sufficient  to  consti- 
tute a  cause  of  action.  Manst.  Dig.  §  9054. 
Under  this  provision,  neither  of  the  objec- 
tions to  the  complaint  stated  In  the  de- 
murrer would  have  been  waived  by  the 
failure  to  present  It  before  the  cause  was 
called  for  trial.  But  the  recitals  of  the 
decree  show  that  no  such  failure  occurred, 
and  they  couialn  nothing  to  indicate  that 
the  demurrer  was  not  considered  and  act- 
ed upon  by  the  chancellor. 

The  second  objection  of  the  demnrrrr  is 
grounded  on  the  fact,  appearing  on  the 
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face  of  the  complaint,  that  all  of  tbe  lands 
thertfin  mentioned  are  situated  In  the 
county  of  Prairie;  and  the  contention  of 
tbe  appellee  is  that  the  vnnue  of  tbeactlon 
is  local,  and  that  It  must  therefore  be 
brouKht  in  the  Prairie  circuit  court.  It 
this  objection  was  fatal  to  the  Jurisdiction 
of  the  Pulaski  chancery  coart,  then  it  will 
be  unnecessary  to  inqnire  whether,  ou 
the  facts  stated  In  the  complaint,  it  was 
error  to  deny  the  injunction.  Section  81 
of  the  Civil  Code  is  as  follows:  "Actions 
for  the  following  causes  roust  be  broaght 
in  tbe  county  in  which  the  subject  of  the 
action,  or  some  part  thereof,  is  situated: 
Fittft,  for  the  recovery  of  real  property  or 
of  an  estate  or  interest  therein ;  sacooc/, 
for  the  partition  of  real  property;  third, 
for  the  sale  of  real  property  under  a  mort- 
gafce  Hen  or  other  Incumbrance  or  charge; 
foartb,  for  an  injury  to  real  property." 
Vausf.  Pig.  S  4994.  On  the  part  of  the 
appellunt  it  is  contended  that  the  fourth 
subdivision  of  this  action  applies  only  to 
actions  for  the  recovery  of  damaares  re> 
salting  from  trespass  and  other  lilte  in- 
juries. But  the  Code  observes  no  distinc- 
tion between  proceedings  at  law  and  pro- 
ceedings In  equity  In  tbe  rules  it  prescribes 
for  determining  tbe  venue  of  actions. 
Bush  V.  Treudwpll,  11  Abb.  Pr,  (N.  8.1  27. 
And  we  can  find  In  it  no  provision  Justify- 
ing the  conclusion  that  the  vcnne  uf  ac- 
tions for  injuries  to  real  property  can  be 
made  to  depend  In  any  case  upon  tbe  ob- 
ject of  tlte  suit,  or  the  nature  of  the  relief 
sought.  A  cause  of  action  is  local  under 
the  Code*,  because  the  statute  hai^  made  it 
Ho;  and  a  party  cannot  shift  thejurlMdic- 
iion  from  the  proper  county  by  electing 
to  porsue  a  particular  remedy.  Newm. 
PI.  &  Pr.  pp.  17,  19.  .18,  39,  43.  447;  Wood 
T.  Hoilister.  3  Abb.  Pr.  14:  Jacks  v. 
Moore,  33  Ark.  31 ;  Jones  v.  Fletclier,  42 
Ark.  422.  It  was  argued  that,  as  the 
remedy  by  injnnctlcm  acts  only  on  the 
|)erRon  of  the  defendant,  tlie  venue  is  tran- 
sitory. But  so  also  an  Injunction  to  stay 
proceedings  on  a  judgment  operates  only 
upon  the  person  of  the  proper  party,  and 
yet  It  must  issue  in  an  action  brought  in 
the  court  where  the  Judgment  was  ren- 
dered. Mansf.  Olg.  {  37,^1.  And  so,  too, 
the  recovery  of  damages  tor  a  trespass  on 
land  is,  of  course,  by  a  Judgment  strictly 
personal;  but  the  action  for  it  must  be 
brought  in  the  county  where  the  land,  or 
some  part  of  it,  is  situated.  Jacks  v. 
Moore,  supra.  It  was  also  suggested 
titat  the  contention  of  the  appellant  is 
sopported  by  section  3734  of  the  Digest, 
which  provides  that  an  injunction  may 
be  granted  "  by  any  circuit  Judge. "  But 
it  is  clear  from  the  language  of  that  sec- 
tion, and  from  other  sections  on  the  same 
nahject,  that  the  injunction  there  men- 
tioned Issues  only  as  a  provisional  reme- 
dy, and  the  order  must  in  every  case  be 
made  returnable  to  tbe  court  having 
Jnrisdiction  of  the  cause,  and  which  alone 
has  power  to  make  the  Injunction  per- 
petual. Hee  sections  3732,  3733.  3735; 
Newm.  Pi.  &  Pr.  34;  Mason  T.Chamber8,4 
J.  J.  Marsh.  409. 

Otiier  provisions  mightbe cited  to  show 
that  there  is  nothing  in  the  mode  of  relief 
sought  by  tbe  plain tlfl  which  can  control 


the  venue  of  this  action.  Whether  tbe 
venue  is  local  must  be  determined  solely 
by  tbe  nature  of  the  injury  (or  which  the 
action  was  brought.  If  the  suit  is  for  "  an 
injury  to  real  property,"  within  tbe  mean- 
ing of  tbe  statute,  then  the  Code  impera- 
tively requires  it  to  be  brought  in  Prairie 
county.  It  was  said  in  Jacks  v.  Moore, 
supra,  that  tbe  Code,  In  making  the  venue 
of  actions  (or  injuries  to  real  property 
local,  followed  tbe  rule  ot  the  common 
law.  It  may  be  added  that  the  legislature 
has  also  adopted  tbe  phraseology  o{  tbe 
common-law  writers  in  describing  the 
causes  o(  action  to  which  the  rule  is  made 
applicable.  1  Cbit.  PI.  pp.  139,  174,  268. 
The  term  "injury  "  is  used  in  section  4991 
in  a  technical  sense,  and  as  meaning  every 
wrong  which  in  legal  contemplation  is 
an  injury  to  real  property.  This  embraces 
not  only  injuries  committed  directl.r  and 
forcibly,  for  which  an  action  of  trespass 
was  the  appropriate  remedy  under  tbe 
former  practice,  but  such  also  as  nui- 
sances, tbe  obstruction  of  light  or  air,  di- 
verting water-con rsHR,  and  other  similar 
wrongs  for  wblcb  the  remedy  at  common 
law  was  an  action  on  tbe  case.  Of  the 
latter  class  was  permissive  waste,  which, 
being  a  failure  to  repair,  was  a  mere  non- 
feasance; and  yet  It  was  classed  as  an  In- 
jury to  real  property,  and  the  venue  was 
local.  1  Cbit.  Pi.  pp.  144,  288.  That  an 
act  which  is  only  threatened  may  be  an 
injury  to  real  projierty,  Is  shown  by  the 
statutory  provisions  affording  a  remedy 
in  many  cases  to  prevent  it.  Thus  an  in- 
junction is  granted  "to  restrain  the  com- 
mission or  cuntinuance  uf  some  act  which 
could  produce  great  or  Irreparable  injury 
to  tbe  plaintiff. "  Manst.  Dig.  S  3730. 
"Past  injuries,"  it  Is  said,  "are  in  them- 
selves no  ground  for  an  Injunction."  3 
Wait,  Act.  &  Def.  683;  Coker  v.  Simpson,  7 
Cai.  U40.  But  equity  will  frequently  enjoin 
what  is  usually  referred  to  as  "a  threat- 
ened Injury."  10  Amer.  &  Eng.  Enc.  Law, 
p.  822.  These  references  are  sufficient  to 
show  that  whatever  the  law  will  regard 
as  an  injury,  when  it  shall  be  actually  sut- 
(ered,  will  be  treated  as  an  exlsrliig  Injury 
for  the  purpose  of  granting  a  preventive 
remedy  against  it;  and  it  is  as  local  in  the 
one  case  as  it  is  in  the  other.  The  Code  of 
California  provides  that  actions  for  in- 
juries to  real  property  must  be  tried  In  the 
connty  where  the  property  is  situated; 
and  the  supreme  court  of  that  state  has 
held  that  a  suit  to  restrain  the  building  o( 
a  dam,  which  it  was  alleged  would  flood 
the  lands  o(  the  plaintiff,  was  an  action 
(or  an  injury  to  real  property,  within  the 
meaning  o(  the  provision  referred  to. 
Orlnkhouse  t.  Water- Works,  80  Cal.  308,  22 
Pac.  Bep.  262.  In  the  case  cited  the  court 
said:  "Tlie  injury  is  the  same  whether 
threatened  or  completed, and  tbe  privilege 
accorded  to  the  plaintiff  to  prevent  the  In- 
jury by  injunction  ought  not  to  be  held  to 
give  him  the  right  to  have  the  trial  in  a 
county  where  the  canse  would  not  have 
been  triable  if  he  had  waited  the  comple- 
tion of  the  injury  before  seeking  redress. " 
Under  a  similar  provislun  in  the  Code  of 
New  York,  it  has  been  decided  that  an  ac- 
tion to  enjoin  "an  apprehended  injury  to 
real  property"  is   local.    Leland  v.  Ha- 
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thorn. 42  N.T.547.  BntthecaoBO  of  action 
BtHted  In  the  appellant's  complaint  la, 
we  think,  not  only  within  the  meaning;, 
bat  also  within  the  terni8,  of  the  statute. 
He  alleges  that  a  continuing  trespass  Is 
being  committed  on  his  lands,  and  that 
the  excavation  the  defendant  is  making 
will  create  apon  them  a  nuisance.  These 
wrongful  acts  conid  not  be  more  aptly  de- 
scribed than  by  calling  them.  In  the  lan- 
guage of  the  Code, "an  injury  to  real  prop- 
erty." We  therefore  think  the  objection 
to  the  venue  was  well  taken,  and  that  the 
complaint  was  properly  dismissed. 

But  the  form  of  the  Judgment  rendered, 
although  frequently  used  in  practice  with- 
tjut  reference  to  the  ground  on  which  the 
court  proceeds,  is  only  strictly  appro- 
priate to  a  dismissal  of  the  complaint 
upon  its  merits,  and  because  of  the  failure 
to  state  facts  entitling  the  plaintiff  to  re- 
lief;  and  as  It  migbt,  for  this  reason,  be 
pleaded  as  an  estoppel  of  the  plaintiff  to 
prosecute  his  action  for  the  snme  cause  in 
tbe  proper  court.  It  should  be  modified  so 
as  to  show  that  the  complaint  was  dis- 
missed on  the  objection  to  the  Jurisdiction 
stated  in  the  second  ground  of  the  demur- 
rer. With  that  modification,  the  decree 
will  be  affirmed. 


Brodie  CJotJNTT  Clerk  v.  Fitzgerald. 
{Supreme  Court  of  Arkansas.    Feb.  20, 1892.) 

Fbactiob  ok  Appejo.— Adtancims  Causb  on 
Docket. 
A  motion  to  advance  a  case  on  the  docket 
for  bearing  on  appeal  out  of  its  regular  order 
get  forth  that  H.  devised  certain  real  property  to 
appellee,  a  Roman  Catbolic  bishop,  the  rents 
thereof  to  be  used  for  tbe  maintenance  of  a  hos- 
pital. The  bishop  thereafter  obtained  an  injanc- 
tion  against  appellant,  the  county  clerk,  re- 
straining him  from  extending  tbe  taxes  against 
said  property,  which  consists  of  rented  stores  and 
dwelling-bouses.  Held,  in  the  absence  of  any 
statutory  provision  authorizing  It,  that  the  mo- 
tion could  not  be  sustained;  it  not  appearing  that 
the  public  interests  or  any  department  of  govern- 
ment would  be  in  any  wise  embarrassed  by  the 
delay. 

Appeal  from  Pulanki  chancery  court; 
David  W.  Carroll,  Chancellor. 

Motion  to  advance  n  cause  on  tbe  docket 
for  hearing  out  of  its  regular  order.  De- 
nied. 

Cburlea  P.  Roberts,  for  8pp^llant.  Black- 
wood <&  WilHama,  for  appellee. 

CocKRiLL,  C.  J.  The  case  comes  up  In  a 
motion  to  advance  it  on  the  docket  for 
bearing  out  of  its  regular  order,  upon  the 
suggestion  that  the  public  interest  is  In- 
volved. The  motion  ^ets  forth  tbe  fol- 
lowing state  of  facts;  **  Alexander  Hager 
devised  to  Edward  Fitsgerald,  as  blsbot) 
of  the  Catholic  Church,  certain  real  prop- 
erty in  the  city  of  Little  Rock,  Arkansas, 
the  rents  and  proiits  of  which  were  to 
be  used  in  maintaining  a  hospital  in  said 
city.  Soon  thereafter  £dw*rd  Fingerald 
obtained  from  the  Pulaski  Cancery  coort 
an  injunction  restraining  Jonn  Brodie,  as 
county   clerk,  from  extending  the  taxes 


against  said  property,  which  consists  of 
and  is  rented  for  store-houses  and  dwell- 
ings."  .According  to  the  numerical  prac- 
tice of  this  court,  no  case  can  be  taken  up 
unt  of  its  order  in  the  calendar,  even  by 
consent,  where  private  or  local  interests 
only  are  concerned,  unless  tbe  statute  has 
otherwise  specified .  ItlBincuml>ento  pon 
tbe  court  to  see  to  it  that  the  unnecessary 
advancement  of  causes  out  of  their  order 
does  no  injustice  to  other  litigants,  the 
hearing  of  whose  causes  has  already  been 
delayed  by  the  crowded  state  of  tbe 
docket.  Vaught  v.  Green,  51  Ark.  378,  11 
S.  W.  Bep.  587.  Tbe  fact  that  a  case  is  of 
pnblic  Importance  or  interest,  or  that  tbe 
interest  of  many  persons  in  many  local- 
ities depend  upon  it,  does  not,  of  itself, 
entitle  tbe  parties  to  have  it  heard  out  of 
its  order.  To  make  It  a  question  of  public 
interest,  within  the  meaning  of  the  prac- 
tice which  gives  preference  to  snch  cases, 
the  administration  of  pnblic  affairs — that 
is,  the  governm«nt — must  In  some  way 
be  Involved.  And  then  only  the  party 
representing  the  governmental  interest 
can  be  beard  to  raise  the  qnestitm  In 
such  a  case  the  practice  is  to  refuse  to 
advance  tbe  cause  unless  it  Is  made  to  ap- 
pear that  the  unsettled  condition  of  tlie 
question  will  embarrass  tbe  operation  of 
tbe  state  government  or  of  some  one  of 
the  political  subdivisions  of  the  state.  It 
is  accordingly  the  practice  to  refuse  tt> 
advance  a  contest  about  a  connty-seat. 
which  is  always  a  matter  of  great  public 
interest  in  the  county  where  it  arises, 
ntiless  the  controversy  has  left  the  ques- 
tion of  the  location  of  the  seat  of  Justice  Id 
doubt,  and  makes  it  probable  that  con- 
fusion will  arise  in  the  administration  of 
the  law.  In  the  annexatiun  of  new  terri- 
tory to  a  city,  the  assumption  of  jurisdic- 
tion by  the  city  over  the  new  territory 
before  the  right  is  Anally  settle:!  might 
create  confusion  in  all  departments  of  the 
city  government,  (Black  v.  Brinkley,  64 
Ark.  872. 15  S.  W.  Kep  1030,)  and  the  case 
is  advanced  to  prevent  it.  Conteste*! 
election  cases  have  been  advanced  upon 
the  theory  that  they  involve  the  due  ad- 
ministration of  the  law,  hecause  the  people 
have  the  right  to  have  the  law  enforced 
by  those  whom  they  have  elected.  Tbe 
only  other  class  of  cases  to  which  tbe 
practice  has  been  applied  is  such  as  tn> 
volvesthe  public  revenue.  Numerous  cases 
under  that  head  ha  vebeen  advanced.  Bnt 
the  reason  upon  which  the  practice  is 
based  limits  it  to  cases  in  which  it  is  made 
to  appear  that  the  question  involved  is 
such  as  to  materially  embarrass  the  oper- 
ation of  the  state  or  of  a  cuunty  or  mu- 
nicipal government. 

The  present  case  does  not  present  that 
state  of  things.  For  aught  that  appears, 
the  property  involved  is  asmallpartof  the 
taxable  property  of  the  county  and  city, 
and  The  question  presented  affects  the 
taxation  of  that  property  alone.  Tt  is  not 
shown,  then,  that  any  department  of  the 
government  will  be  in  any  wise  embar- 
rassed by  tbe  delay.  The  motion  Ib  de- 
nied. 
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Caldwell,  t.  Martin. 
(Supreme  Court  of  Arkansas.    Feb.  M,  1S83.) 

TaX-DBEDS  — COKriBMATION  BT  COCKT  —  COMCLU- 
SjyiNBSS. 

Mansf.  Dig.  {  Stil,  provides  that  a  decree 
of  the  court  confirming  a  tax-sale  shall  vest  u 
perfect  titte  in  the  purchaser,  and  operate  as  a 
complete  bar  against  any  per8on  olainiing  in  con- 
sequence of  an  informality  or  illegality  in  the 
proceedings.  Held,  that  a  decree  under  this  sec- 
tion confirming  a  commissioner's  deed  is  coiioln 
aive,  though  the  pi'operty  embraced  ia  such  deed 
was  not  advertised  as  delinquent. 

Appeal  from  Polaskl  chancery  court; 
David  W.  Carroll,,  Chancellor. 

Action  by  A.  Caldwell  aKainst  B.  W. 
Martin.  Judgment  for  dbfeudant.  Plain- 
tiO  appeals.    AfUrmed. 

W.  F.  Hill  and  Sanders  Jt  WaiSA/ns,  for 
appellant.  R&tcUtte  &  Fletcher,  lor  appel- 
lee. 

HEUiMGWAr,  J.  Cnuiieel  for  appellant 
state  the  question  presented  by  this  ap- 
peal as  follows:  "Does  a  commlssloner'ii 
deed,  confirmed  by  a  decree  of  toe  chan- 
cery court,  divest  the  title  of  the  owner, 
and  vest  a  perfect  title  In  the  piirrhaser, 
when  the  property  embraced  In  such  deed 
was  never  advertised  as  delinquent?"  His 
contention  Is  that  a  tax-sale  without  ad- 
vertisement Is  absolutely  void;  that  u  de- 
cree of  roDtlrmatlon  can  cure  only  a  sale 
which  Is  voidable;  and  hence  that  a  de- 
cree which  attempts  to  cure  a  void  sale  is 
itself  Void.  The  major  premise  states  In 
geoera)  terms  a  legal  principle  applicable 
to  tax-sales,  and,  if  the  minor  be  correct, 
in  the  broad  terms  In  which  it  Is  stated, 
the  conclusion  contended  for  would  seem 
to  follow.  The  statute  that  authorizes 
the  proceeding  to  confirm  tax-titles  was 
a  part  of  the  Revised  Statutes,  and  has 
for  more  than  a  half  century,  in  much  the 
same  form,  comprised  a  part  of  the  stat- 
ute law  of  the  state.  It  has  from  a  very 
early  time  been  resorted  to,  and  formed 
the  basis  for  decrees  confirming  such  ti- 
tles; and  causes  depending  upon  such  de- 
crees have  cume  to  this  court,  and  been 
considered.  In  which  the  decrees  were  sus- 
tained. 

If  It  be  correct,  as  contended  by  the  ap- 
pellant, that  such  decree  can  cure  voida- 
ble titles,  but  cannot  aid  titles  absolutely 
void,  the  statute  would  be  nugatory;  for, 
as  was  stated  by  Chief  Justice  Enqlish  in 
Wallace  V.Brown,  22  Ark.  118,  all  tax-sales 
are  Id  a  general  sense  either  valid  or 
void.  The  former  need  no  decree  of  con- 
flrmatlou  to  sustain  them,  and.  If  the  lat- 
ter can  derive  oo  support  from  a  decree, 
the  statute  accomplishes  nothing.  But  to 
hold  thiBt  such  decrees  are  void  whenever 
the  sales  are  void  would  overturn  a  long 
line  of  decisions  by  this  court  which  have 
never  varied  or  been  shaken.  Wallace  v. 
Brown,22Ark.llS;  Buckingham  V.  Hallett, 
24  Ark.  619;  Wortben  v.  Ratcliffe,  42  Ark. 
844:  Scott  V.  Pleasants,  21  Ark.  8B4; 
Boehm  v.  Botsford,  62  Ark.  400, 12  S.  W. 
Rep.  786.  Whether  a  distinction  can  be 
taken  between  sales  that  are  void  for  a 
fundamental  defect,  and  snch  as  are  void 
fora  departurefrom  a  statutory  provision 
not  fundamental,  and.  If  so.  whether  the 
curative  powers  of  a  decree  are  confined 


tn  sales  of  the  latter  class,  is  a  question 
we  need  not  determine  in  this  cause.  If 
such  distinction  can  be  made,  since  the  law 
fixes  the  time,  terms,  and  place  ot  sale, 
notice  thereof  by  advertisement  is  not 
fundamental,  and  might  have  been  dis- 
pensed with  by  the  legislature.  It  Is  not 
strictly  correct  to  say,  in  such  cases,  that 
the  lands  of  an  Individual  are  taken  with- 
out notice.  All  real  estate  belonging  to 
individuals  is  subject  to  taxation  annu- 
ally. It  Is  the  duty  of  the  owner  to  know 
that  his  taxes  are  paid,  and,  if  he  sufler 
his  land  to  become  delinquent,  the  law 
gives  him  notice  that  it  will  be  sold,  and 
also  informs  him  of  the  time,  place,  and 
terms  ot  the  sale.  If  be  permit  the  sale  to 
be  made,  and  suffer  the  term  for  redemp- 
tion to  expire  without  redeeming,  he  is 
advised  that  a  deed  may  be  made,  and 
that  the  purchaser  may  proceed  under  the 
statute  to  have  his  title  confirmed.  If  be 
permit  a  decree  of  con.flnnatlou  to  be 
entered,  he  is  in  no  position  to  say  that 
some  provision  ot  the  statute  which  the 
legislature  elected  to  adopt  with  refer- 
ence to  the  tax-sale  was  violated.  Wheth- 
er his  positioo  would  be  better,  it  the 
provision  violated  was  such  us  the  legisla- 
ture could  not  have  dispensed  with,  is  a 
question  not  presented  upon  this  apjteal. 
The  legislature,  having  provided  notice  by 
statute,  might  have  omitted  the  notice 
by  publication.  It  was  therefore  compe- 
tent for  it  to  provide  that  a  decree  ot  con- 
firmation shall  bar  all  claims  depending 
upon  the  want  of  publication,  ond  such  Is 
the  effect  ot  the  statute.  Manst.  Dig.  $  581. 
As  the  question  stated  by  the  appellant 
must  be  solved  against  hlui,  we  cannot 
disturb  the  judgment.    Afilrm. 


West  v.  McKlnnky  fit  «/. 
(Cowrt  of  Appeaie  of  Kentudhy.    Maroh  3, 18D3. ) 
Advkbke  PossBsaioN — WrLD  Lands — Ocodpakot. 

1.  Plaintiffs  claimed  possessory  title,  derived 
by  descent  from  an  ancestor,  to  certain  lands, 
which  were  originally  part  of  a  single  survey  of 
1S,000  acres  of  wild  land,  once  in  the  actual  pos- 
session of  the  ancestor.  Much  of  the  land  ha^ 
been  sold  off  from  time  to  time  in  small  farms 
by  the  ancestor,  so  that  the  part  remaining  unsold 
and  claimed  by  plaintiffs  was  severed  into  many 
non-contiguous  parcels.  Defendant  entered  on 
one  of  these  parcels,  inclosed  a  part,  which  ha 
cleared  and  improved,  and  resided  thsreon  for 
more  than  20  years.  Theuninclosed  part  housed 
and  claimed  as  timber  land.  Held,  in  the  ab- 
sence of  any  patent  or  deed,  that  actual  posses- 
sion within  the  boundary  oi  the  original  survey 
by  plaintiffs'  ancestor  did  not  give  him  con- 
structive possession  ot  all  the  unsold  tracts. 

2.  If,  when  defendant  entered  into  posses- 
sion, plaintUTs  ancestor  was  in  actual  poBsession 
of  contiguous  lands,  defendant's  possession  would 
be  limited  to  bis  inclosure. 

Appeal  from  court  of  common  pleas,  Es- 
till county. 

"To  be  oBiclally  reported." 

Action  by  James  F.  McKinney  and 
others  agabist  Andrew  West.  Judgment 
for  plaintiffs.  Defendant  appeals.  Re- 
versed. 

J.  B.  White,  for  appellant.  IV.  H.  A  J. 
E.  Lilly,  for  appellees. 

Pkvok.  J.  The  children  of  Joseph  Mc- 
Kinney instituted  this  action   to   enjoin 
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the  appellant,  Weet,  from  catting  and  re- 
moving timber  frum  land  belonging  to 
tbem,  and  derived  by  deaeent  from  their 
ancestor.  The  land  In  con  troversy  is  em- 
braced witbin  a  large  survey  known  as 
the  "  Cottage  Furnace  Lands, "  and  con- 
taining In  all  18,000  acres.  Mnch  of  this 
land  has  been  sold  off,  and  farms  now  He 
within  the  original  boundary,  composed 
of  small  tracts.  Both  the  plaintiffs  and 
the  defendant  rely  on  a  possessory  title, 
and  the  appellees  attempt  to  recover  on 
the  idea  that  their  ancestor  was  in  nctnal 
possession  of  all  the  land  within  the  large 
survey,  except  such  as  had  been  sold,  and 
this  possession  Is  claimed  to  have  existed 
because  the  possession  within  the  bound- 
ary by  their  ancestor  was  the  possession 
of  the  whole.  On  the  trial  of  this  action, 
there  being  an  issue  out  of  rliancery  with 
a  view  of  testing  the  title,  the  apppllant 
offered  to  prove  that  much  of  the  land 
within  the  bo.undary  ot  the  Furnace 
tract  bad  been  sold  off,  and  in  such  a  man- 
nerasto  sever  the  land  into  many  parcels. 
His  contention  was  that  an  actual  posses- 
sion of  one  parcel  ot  the  original  tract, 
that  had  been  entirely  severed  lor  years 
by  other  parcels  that  had  been  sold  off 
from  parts  of  the  remaining  tract  that 
had  noT  be  sold,  did  not  give  a  construct- 
ive possession  to  the  portion  of  the  tract 
not  actually  occupied.  The  evidence  was 
excluded,  and  in  this  the  court  erred. 
There  Is  no  evidence  of  title,  except  that 
of  poHsession  In  the  appellees;  and  in  this 
large  survey,  where  the  greater  portion 
had  been  sold  off  and  divided  Into  small 
farms  niany  years  ago,  the  possession  of  a 
part  should  not  be  construed  as  the  pos- 
HessioD  (jf  all  the  unsold  Iiind.  The  appei- 
*lant  entered  upon  the  land  in  dispute 
more  than  20  years  before  this  action  was 
instituted,  erected  his  dwelilng-bonse, 
made  all  the  Improvements  for  a  comfort- 
able home,  inclosed  60  or  60  acres  of  the 
land,  and  has  been  claiming,  as  be  main- 
tains, to  a  well-defined  boundary  outside 
of  his  inclosure,  by  using  the  land  and 
timber,  as  is  usual  with  timber  laud  ad- 
joining inclosed  fields.  The  separate 
tionndaries  of  land  within  this  large  circle 
or  boundary  now  belonging  to  others  the 
appellees  never  had  the  possession  of,  as 
is  offered  to  be  proven;  but  it  being  con- 
tended that  as  the  ancestor  of  the  appel- 
lees or  those  claiming  under  him  were  at 
one  time  in  the  possession  ot  this  1S,000 
acres,  and  in  possession  now  ot  a  part  of 
it,  this  possession  extends  to  all  the  land 
not  previously  disposed  of.  No  patent  or 
deed  that  would  bring  to  the  plaintiffs  a 
constructive  possession  being  exhibited, 
an  actual  possession  must  be  shown.  If, 
therefore,  the  appellees  or  their  ancestor 
were  in  the  actual  possession  of  a  part  ot 
this  tract,  and  there  was  no  Intervening 
tract  severing  that  possession  from  that 
psrt  of  the  land  In  dispute,  and  the  appel- 
lant subsequently  entered  lnt.o  possession, 
he  should  be  confined  to  his  inclosure;  in 
other  words,  the  appellees  have  never 
been  ousted.  This  is  wild  land,  and,  if 
that  part  of  it  In  disimte  has  been  severed 
by  intervening  sales  from  that  part  in  the 
actual  occupancy  of  the  appellees,  their 
possession   will    not  t»y  construction    be 


held  to  embrace  the  land  in  controversy. 
Tbe  appellees  are  maintaining  an  action 
of  trespass  that  involves  the  title.  They 
must  show  the  title,  either  by  ptttent  or 
deed  or  by  possession,  and  this  they  have 
failed  to  do.  Judgment  reversed  and  re- 
manded, with  directions  to  grant  a  new 
trial  and  for  proceedings  coufeistent  with 
this  opinion. 


CuBD  et  al.  V.  WiLUAMB  et  al. 

(Court  of  Appeals  of  KeniuOq/.    March  8, 1899.) 
Trusts— Statuts  or  Fbauds— Action  aoaixst 
IXFAST— Void  JoDOMSirT— Appsau 
1.  Where  a  person  bays  land  at  exeoation 
sale  for  the  ]udHment  debtor,  and  transfers  it  to 
another,    who  disowns  the    absolute  title,   and 
says  that  it   belongs  to  the  debtor,  and  that  be 
intends  to  allow  him  to  redeem  it,  and  who  aft- 
erwards does  receive  an  amount  of  money  nearly, 
if  not  quite,  sufficient  forthat  purpose,  the  trans- 
action IS  not  a  sale,  but  a  mere  holding  of  the 
legal  title  in  trust  as  security  for  money  ad- 
vanced, and   therefore  not  within   the  statute  of 
frauds^lthough  not  in  writing. 

3.  Where  some  of  the  defendants  in  anaotioc 
are  infants,  and  no  answer  is  filed  by  statutory 
guardian  or  guardian  ad  litem,  a  judgment  as  to 
them  is  void ;  but,  if  no  motion  is  made  to  vacate 
it,  an  appeal  by  the  Infants  will  be  dismissed, 
and  the  cause  remanded  for  such  further  proceed- 
ings as. may  be  required. 

Appeal  from  court  of  common  pleas, 
Whitley  county. 

•"Not  to  be  officially  reported." 

Action  by  Mary  A.  Williams  and  others 
against  Jospphtne  Cnrd  and  others  to  re- 
cover the  legal  title  to  land.  From  a 
Judgment  for  plaintiffs, defendants  appeal. 
Afflrme<l. 

Hill  A  Denbam,  for  appellants.  N.  A. 
Richardson,  for  appellees. 

Lbwib,  J.  In  1874  there  was  sold  nnder 
execution  against  A.  Williams  a  tract  of 
75  acres  of  land,  owned  by  him,  and  pur- 
chased by  bis  son-in-law,  6.  W.  Little,  at 
foe.KO,  who  afterwards.  In  writing,  direct- 
ed the  sheriff  to  make  a  deed  therefor  to 
A.  .1.  Curd.  A.  Williams  having  died,  bis 
widow,  M.  J.  Williams,  and  heirs  at  law. 
brought  this  action  against  Josephine 
Curd  and  others,  widow  and  belrs  at  law 
ot  A.  J.  Cnrd,  then  also  deceased,  to  divest 
them  of  the  legal  title,  and  have  It  con- 
veyed to  plaintiffs,  and  this  appeal  is  from 
Judgment  rendered  in  pursuance  of  prayer 
of  the  petition,  no  defense  having  been 
made. 

There  is  no  direct  evidence  of  the  fact, 
bnt  the  circumstances  proved  in  this  case 
satisfactorily  show  that  the  land  was,  in 
the  first  instance,  purchased  by  Little  for 
A.WIlliams,  and  tbe  transfer  to  A.  J.  Cnrd 
was  made  for  tbe  same  purpose,  and  the 
latter  afterwards  not  only  held  it  In  trust 
for  Williams,  but  was  repaid  what  be  bad 
paid  lor  the  land,  and  would  have  con- 
veyed the  title,  but  for  his  death.  A.  J. 
Curd,  besides  being  brother  of  M.  J.  Will- 
iams, more  tbsn  once  in  presence  of  wit- 
nesses disowned  absolute  ownership, stat- 
ing tbe  land  belonged  to  A.  Williams,  or, 
rather,  to  his  sister;  and  that,  though  be 
bad  a  deed  for  It,  he  intended  to  let  her  re- 
deem It,  and  afterwards  did  receive  an 
amount  of  money  beloniring  to  her.  near- 
ly, if  not  quite,  sufficient  to  redeem  the 
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4uiid.  The  transactloD  appears  to  bave 
(teen,  not  a  sale  by  A.  J.  Curd  to  A.  WUi- 
itiniB  or  bis  wife,  which,  being  wltboot 
written  evidence,  would  not  be  enforce- 
able, but  a  mere  holding  ol  the  legal  title, 
obtained  apou  a  promise  to  extend  time 
for  redeemlog  the  property,  and  as  securi- 
ty for  moDoy  advanced.  And  therefore, 
418  beld  In  Willlama  v.  WllliamB,  8  Bush, 
241,  and  other  casea  since  decided  by  this 
«oart,  a  trust  was  created,  not  within  the 
statute  of  frauds,  but  enforceable.  It, 
however,  appears  that  someot  the  defend- 
ants were  iniants,  and  consequently,  as 
no  answer  was  filed  by  statutory  guard- 
ian or  guardian  ad  Htvm,  the  Judgment  is 
void  as  to  them.  But,  according  to  the 
Civil  Code,  as  construed  by  this  court, 
there  should  have  been  made  a  motion  in 
the  lower  court  to  vacate  It,  and,  not 
having  befn  done,  the  appeal  of  the  in- 
fants rauHt  be  dismissed,  and  the  cause 
remanded  for  such  proceedings  in  their  be- 
half or  against  them  as  may  be  required 
by  either  plaintiffs  or  defendants;  bnt  as 
to  the  adult  defendants  below  and  appel- 
lants here  the  judgment  Is  affirmed. 


Brown  v.  Mario.s  Nat.  Bank. 
^  Court  «tf  Appeals  of  Kentudhy.    Feb.  iiO,  1803.) 

UsDBT — ^Actions  to  Recover  Back — Renewai. 
Notes. 
Rev.  St.  U.  S.  t  6198,  provides  that,  If  s 
national  bank  knowingly  takes  a  greater  rate  of 
interest  than  is  allowed  by  the  state  where  the 
bank  is  situated,  it  shall  be  deemed  a  forfeiture 
of  the  entire  interest  which  the  notes  carry  with 
them,  or  which  has  been  agreed  to  be  paid  there- 
on; and,  incase  a  greater  rate  of  interest  has 
been  paid,  the  person  by  whom  it  was  paid,  or 
his  legal  representatives,  may  recover  back  in  an 
action  of  debt  twice  the  amount  of  interest  thus 
paid,  provided  the  action  is  commenced  within 
two  years  from  the  time  of  the  usurious  transac- 
tion. Held,  that  the  statute  does  not  apply  to 
notes  which  have  been  canceled  by  renewiU, 
whereby  what  was  before  interest  has  become  in- 
terest-bearing principal. 

Appeal  from  circDlt  court,  Marion  coun- 
ty. 

"To  be  ofliclally  reportetl." 

Action  by  J.  Q.Brown, assignee, against 
the  Marion  National  Bank,  to  recover 
back  usurious  interest  paid  on  certain 
notes.  Judgment  for  plaintiff  being  for 
less  than  be  claimed,  he  appeals,  and  de- 
fendant flies  rross-appeal.  Reversed  on 
appeal,  and  affirmed  on  cross-appeal. 

Jtives  <£  Spalding,  for  appellant.  Kown- 
tree  A  Lisle,  for  appellee. 

I^EWis,  J.  Appellant,  Brown,  to  whom 
a  deed  of  trust  was  made  by  L.  and  E. 
Baxter  for  benefit  of  creditors,  brought 
this  action  under  sections  5197,  6198,  Rev. 
St.  D.  S.,  to  recover  back  from  appellee, 
Marion  National  Bank,  twice  the  amount 
of  interest  paid  on  certain  promissory 
notes.  He  had  previously  instituted  an- 
other action  for  settlement  of  estates  of 
the  insolvent  debtors  and  distribution  of 
assets  among  creditors,  In  which  appellee 
had  presented  and  filed  the  notes  men- 
tioned for  payment;  and  the  two  actions 
appear  to  have  been  consolidated,  and 
the  questions  arising  In  each  between  the 
parties  to  this  appeal    were  determined 


by  the  judgment  now  before  as  for  re- 
vision. That  judgment  was  in  substance 
for  twice  the  amount  of  f  297.25.  made  uk 
of  the  following  recited  sums,  paid  as  in- 
terest on  two  notes  within  two  years 
prior  to  institution  of  flrst-mentloned  ac- 
tion, at  a  greater  rate  than  6  per  cent., 
to-wtt:  On  note  for  $4,500,  $160.  paid  No- 
vember 1, 18S»,  and  $107,  paid  May  4, 1890; 
and  on  a  note  for  $650,  $15,  paid  Janu- 
ary 24, 1890,  and  $15,  ijepteraber  8U,  1890. 
It  was  at  the  same  time  further  ad- 
judged that  the  entire  interest  carried  by 
the  several  notes  filed  be  forfeited,  as  7 
per  cent,  per  annum  appears  upon  face  of 
each  as  the  rate  charged,  and  that  only 
the  principal  is  payable  out  of  the  trust- 
estate.  The  judgment  was  at  the  time 
excepted  to  by  plaintifl,  now  appel- 
lant, because — First,  $160.25  Interest,  paid 
April  29, 1889.  on  the  note  for  $4,5i)0,  is  not 
Included  ;  second,  only  interest  on  the  sev- 
eral notes  is  adjudged  forfeited,  whereas 
all  that  had  accrued  previous  to  respect- 
ive dates  ol  and  included  in  the  amounts 
of  them  should  have  been.  Appellee,  on 
cros6-appcal,  seeks  reversal,  because  en- 
titled to  interest  at  6  per  cent.,  not  al- 
lowed from  date  of  the  judgment. 

By  Hection  5197 each  national  bank  is  au- 
thorized to  take  and  charge  Interest  at 
the  rate  allowed  by  law  of  the  state 
where  it  is  situated;  and  section  5198  is 
as  follows:  "The  taking,  receiving,  re- 
serving, or  charging  a  rate  of  interest 
greater  than  Is  allowed  by  the  preceding 
section,  when  knowingly  done,  shall  be 
deemed  a  forfeiture  of  the  entire  interest 
which  the  note,  bill,  or  other  evidence  of 
debt  carries  with  it,  or  which  has  been 
agreed  to  be  paid  thereon.  In  case  the 
greater  rate  of  interest  has  been  paid,  the 
person  by  whom  It  has  been  paid,  or  his 
legal  representative,  may  recover  back, 
In  an  action  In  the  nature  ol  an  action 
for  debt,  twice  the  amount  of  Interest 
thus  paid,  from  the  association  taking 
or  receiving  the  same,  provided  such  ac- 
tion is  commenced  within  two  years  from 
the  time  the  usurious  transaction  oc- 
curred. "  Although  there  were  four  notes, 
upon  each  of  which  a  greater  rate  of  Inter- 
est than  allowed  in  this  state,  which  is  6 
per  cent.,  is  alleged  to  have  been  paid, 
judgment  was  rendered  for  that  charge 
by  and  paid  to  appellee  on  two  only; 
but,  as  no  exception  was  taken,  nor  any 
complaint  Is  now  made  of  the  apparent 
omission,  we  must  assume  there  Is  no 
error  on  that  account.  We  think,  bow- 
ever,  appellant  is  entitled  to  judgment  for 
twice  tlie  amount  of  $160. 2.=^,  paid  April 
29,  1889,  on  the  note  for  $4,500,  In  addition 
to  the  sums  recited,  for  the  action  appears 
to  have  been  commenced  April  25, 1891, — 
within  two  years  after  the  pay  meat, — and 
it  is  expressly  admitted  In  the  answer  of 
appellee. 

But  the  other  exception  seems  to  us  not 
well  taken,  for,  according  to  the  evident 
meaning  of  the  section  quoted,  taking,  re- 
ceiving, or  charging  by  a  national  bank 
In  this  state  a  rate  of  interest  greater 
than  6  per  cent,  is  to  be  deemed  a  forfeit- 
ure of  the  entire  interest  which  an  exist- 
ing note,  bill,  or  other  evidence  of  debt 
carries  with  It,  or  which  has  been  agreed 


Digitized  by 


Google 


686 


SOUTHWESTERN  REPORTEB,  Vol.  la 


(Ky. 


to  be  paid  thereon  ;  not  aacb  interest  as 
may  have  been  carried  with  or  agreed  to 
be  paid  nn  a  note  already  canceled  either 
by  payment  or  by  renewal,  whereby  what 
was  before  interest  has  bt'coine  interpst- 
bearing  principal.  The  UBury  law  of  thla 
state  1b  no  ^uide  in  conatrolng  the  statute 
under  consideration,  because  entirely 
dllforent.  The  section  quoted  was  Intend- 
ed to  accomplish  two  distinct  objects, 
neither  of  which  Is  authorised  by  statute 
of  this  state.  One  Is  tu  forfeit  and  bar 
recovery  of  all  Interest  carried  by  or 
agreed  to  be  ()aid  on  any  note,  bill,  or  other 
evidence  of  debt  sued  on  or  presented  tor 
payment  out  of  the  estate  of  a  decedent  or 
Insolvent  debtor,  where  the  rate  may  be 
greater  than  Is  allowed  bylaw;  and  the 
other,  to  give  to  the  debtor  who  has  al- 
ready paid  such  greater  rate  the  right  to 
recover  back  twice  the  amount  thereof, 
whether  so  paid  on  one  or  more  notes  or 
bills,  or  upon  one  still  In  existence,  or 
fully  paid  off  and  canceled,  provided  snch 
action  is  commenced  within  two  years 
after  such  usurious  transaction.  There  is 
no  dlfllcuity  In  understanding  the  mean- 
ing of  the  last  clause  of  the  section;  nor 
need  there  be  any  in  properly  interpreting 
and  applying  language  of  the  first;  for 
Interest  that  has  been  either  paid  off,  op 
become,  by  renewal,  j>arc  of  the  principal 
of  a  new  note,  cannot  be  fairly  regarded 
as  l>eing  carried  as  interest  with  it;  roncb 
less  can  it  be  with  propriety  said  to  have 
been  agreed  to  be  paid  on  it.  By  the  judg- 
ment, appellee  was  authorized  to  prove 
and  present  against  the  estate  held  by 
appellant  In  trust  the  demands  of  which 
the  notes  In  qnestloi.  are  evidence,  and  to 
receive  pir)  rata  the  amount  thereof,  less 
Interest.  Such  demands,  when  evidenced 
by  Judgment  therefor,  or,  what  Is  equiva- 
lent, when  reported  to  court  and  allowed, 
of  course  bear  interest;  but  not  before. 
And,  as  the  judgment  in  this  case  is  not 
InconslHtent  with  such  view,  it  must  be 
affirmed  on  cross-appeal,  hut,  for  the  rea- 
son indicated,  reversed  on  the  appeal,  and 
remanded  for  further  proceedings. 


Bryant's  Adm'r  et  a.1.  v.  Dungan. 
(CoMrt  of  .Appeoto  of  Kentucky.    Feb.  27, 1892.) 

Wills — Cosbtrdction— Vested  Remaindbb — 
Conditions  Subsequent. 
Testator,  by  a  codicil,  gave  ills  wife  100 
acres  of  land,  and  further  provided  that  the  re- 
mainder be  sold  and  divided  as  provided  in  his 
will,  "exnept  E.  L.  DungaL,  who  I  will  and  de- 
vise the  above  100  of  land  willed  to  my  wife, 
Sarah, "  to  go  to  him  at  her  death,  on  condition 
that  he  stay  with  and  support  hor;  "otherwise 
to  be  void  if  he  shall  fail  to  perform  my  will. " 
Held,  that  he  took  a  vested  remainder,  and  there- 
fore, the  conditions  being  conditions  subsequent, 
non-compliance  thurewith,  due  to  no  fault  of 
his,  he  being  ready  and  willing  to  comply, 
would  not  divest  him  of  his  estate. 

Appeal  from  circoit  court,  Palaeki 
county. 

"To  be  officially  reported." 

Action  by  Elonzo  L.  Dungan  against 
William  Bryant's  administrator  and  oth- 
ers for  property  claimed  under  the  will. 
Judgment  for  iilalntiff,  and  defendants  ap- 
peal.   Affirmed. 


O.  B.   Waif  die,  for  appellanta.    WtllC. 
Card,  for  appellee. 

Bennett,  J.  William  Bryant,  in  a  codi- 
cil to  his  will,  gave  his  wife  100  acres 
uf  land,  to  be  talcen  from  the  boiue- 
stead  piece.  The  appellee,  bis  grandson, 
who  was  living  with  him,  and  whom  he 
bad  raised,  is  provided  for  in  the  codicil 
as  follows:  "The  remainder  of  said  farm 
to  be  sold  and  divided  as  tu  my  former 
will,  except  E.  L.  Dungan,  who  I  will  and 
devise  the  above  onehundred  acres  of  land 
willed  to  my  wife,  Sarah,  to  go  to  my 
grandsou,E.L.  Dungan. at  tbe death  of  bis 
grandmother, Sarah  Bryant,  npon  tliecon- 
dltion  that  he  stays  witb  her,  and  sop- 
ports  her,  and  cares  for  her,  until  ber 
death ;  then  be  is  to  have  her  part  of  said 
farm  and  homestead ;  otherwise  to  be  void 
if  be  shall  fail  to  perform  my  will.  "  Tiie 
testator  having  died,  his  wife  renounced 
the  provisions  ol  the  will  in  her  favor, 
and,  notwithstanding  the  appellee  was 
ready,  willing,  and  proffered  to  comply 
with  the  conditions  of  the  will,  and  was 
no  wise  lu  fault  ur  remiss  in  his  treat- 
ment of  his  grandmother,  she  refused  to 
live  with  him  on  the  place,  and  Ut  allow 
him  to  support  and  t-nre  for  her,  but  she 
went  to  live  with  one  of  ber  daughters, 
witb  whom  she  Is  now  living.  The  appel- 
lants contend  that  the  conditions  of  the 
will  requiring  the  appellee  to  live  with  bis 
grandmother  and  support  and  care  for 
her  were  conditions  preceding  the  invest- 
iture of  title  to  the  100  acres  of  land  In 
him;  and,  the  precedent  condition  nut 
having  been  complied  with,  though  with- 
out fault  on  his  part,  no  estate  passed 
to  him.  On  the  other  hand,  the  appellee 
contends  that  bis  title  was  that  of  a  vest- 
ed remainder,  and  the  support,  care,  etc., 
required  of  him  by  the  will  were  condi- 
tions subsequent,  a  failure  to  comply  with 
which  would  not  operate  as  a  forfeiture 
of  Ills  remainder  Interest,  unless  sueh  fail- 
ure was  the  result  of  his  fault.  The  lan- 
guage of  the  will  is:  "  Except  E.  L.  Duu- 
gnn,  who  I  will  and  devise  the  above  one 
hundred  acres  of  land  willeu  to  my  wife, 
Sarah."  The  language  quoted  clearly 
conveys  to  the  appellee  au  immediate  title 
to  the  100  acres  of  land,  which,  taken  la 
connectlou  with  the  life-estate  devised  to 
his  grandmother,  is  a  vested  remainder. 
And  the  subsequent  expression:  "Togo 
to  my  grandson,  E.  L.  Dungan,  at  the 
death  of  his  grandmother,  Sarah  Bryant, 
•  •  •  then  he  is  to  have  ber  part  of  said 
farm  and  homestead,"  evidently  relates  to 
thetime  that  the  appellee  was  to  enjoy  the 
estate.  The  will  also  provides:  "Otherwise 
to  be  void  if  he  shall  fall  to  perform  my 
will.""  If  the  conditions  mentioned  in  the 
will  were  conditions  precedent,  the  last 
clause  quoted  would  be  unnece.ssary ;  but 
the  devisor  evidently  understood  that  be 
had  devised  to  the  appellee  a  vested  re- 
malndar,  and  he  meaut  by  the  clause  to 
make  the  devise  void  If  he  failed  to  comply 
with  the  conditions.  From  what  has 
been  said,  it  is  evident  that  the  appellee 
took  a  vested  rem'alnder,  and  tbe  condi- 
tions imposed  upon  him  were  conditions 
subsequent;  and  It  follows  that  tbe  non- 
compliance with  them  did  not  divest  hlra 
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of  biB  oatate,  anletM  the  non-compliance 
wait  the  result  of  hia  fault,  which  was  not 
the  case  here,  becaoiie  he  was  ready  and 
willing  to  curnply,  and  prepared  tocbmply, 
but  hia  grandmother  refused.  The  case  of 
Irvine  v.  Irvlne,(Ky.)  16S.  W.  Rep.  611,18  not 
like  this  case.  In  that  case  no  title  passed 
tu  the  devisee  until  the  death  of  the  life- 
tenant,  and  then  the  title  did  not  pass  uo- 
lesH  the  deriaee  bad  complied  with  certain 
conditious.  But  here,  as  said,  there  was 
a  vested  remainder,  and  the  conditions 
were  conditions  subsequent.  The  Juds- 
luent  Is  affirmed. 


Fk.nley's  Adm'rb  v.  Kkndall. 
{Court  ctf  Appeals  of  Kmtuohu-    Febw  26, 1893. ) 

ISTBKMT— DSATH  OV  DbBTOB— BaTB— RXOOV- 

Bsr  or  Bxcns. 
0«n.  St.  18U8,  c.  60,  art  a,  anthariiea 
a  contract  lor  a  higher  Interest  than  6  per 
cent. ,  not  to  exceed  10  per  cent  Section  8  pro- 
vides that  **  after  the  death  of  the  payor"  in  a  con- 
tract for  a  higher  rate  of  interest  than  6  per 
cent.,  "each  contract,  after  maturity, " shall  bear 
interest  at  6  per  cent.  Held,  where  one  made 
his  note  payable  one  day  after  date,  with  interest 
St  10  per  cent.,  and,  after  a  partial  payment 
thereon,  died,  and  his  administrator  some  time 
afterwwrds  paid  the  balanoe,  with  interest  at 
that  rate,  the  administrator  may  recover  baclc 
the  amooot  of  interest  paid  In  excess  of  6  per 
cent,  after  the  mailer's  death. 

Appeal  from  circolt  conrt,  Kenton 
county. 

**  Not  tu  be  oflBelally  reported. " 

Action  by  John  Fenley's  admlDlstrators 
against  Hayden  Kendall  to  recover  an 
amount  of  Interest  paid  on  a  note  In  ex- 
cess of  thelegal  rate.  Defendant  had  Judg- 
ment on  demurrer,  and  plaintiffs  appeal. 
Bevvrsed. 

CoUlus  A  Fenleiy,  tor  appellants.  Wm. 
Got>bel,  for  appellee. 

Holt.  C.  J.  John  Fenley,  on  April  13, 
1K76,  executed  his  note  to  Hayden  Ken- 
dall, payable  one  day  thereafter,  with  10 
per  cent,  interest  from  date.  Fenley  died 
April  14,  1882.  A  payment  of  f20U  was 
made  daring  his  life,  and  the  remainder 
thereafter.  In  various  snins,  and  at  differ- 
ent  times;  the  last  one  on  September  1, 
18S8.  These  payments  included  10  per 
cent,  per  annaro  Interest  from  the  date  of 
the  note  until  the  last  payment,  subject, 
lit  course,  to  previous  payments.  Fen- 
ley's administrators  brought  this  action 
on  July  11, 1889,  to  recover  the  difference 
between  the  10  per  cent,  interest  paid  upon 
the  debt  and  10  per  cent,  interest  from  the 
date  of  the  note  to  Fenley's  death  and  6 
per  cent,  thereafter.  The  lower  court  sus- 
tained a  demurrer  to  the  petition,  refused 
the  filing  of  two  amended  oncH,  and  dis- 
missed the  action.  The  conventional  in- 
terest law  formerly  In  force  In  tliis  state 
was  enacted  March  14,  1871.  It  was  in- 
corporated into  our  General  Statutes, 
which  went  into  force  December  1, 1K73, 
and  by  which  It  was  lawful  to  contract  in 
writing  for  the  payment  of  uuy  rate  of  in- 
terest above  the  legal  one  of  6  per  cent., 
not  exceeding,  however,  10  per  cent.  The 
liame  statute,  however,  which  gave  thin 
riKlit.  provided  In  the  third  section: 
"After  the  death  of  the  payor  or  obligor 


of  a  contract  for  the  loan  or  forbearnoce  of 
money  at  a  higher  rate  of  interest  than 
six  per  cent,  per  annum,  such  contract, 
after  maturity,  and  any  Judgment  ren- 
dered thereon,  shall  bear  six  per.  cent,  per 
annum. "  Qen.  St.  18S3,  p.  664,  c.  60,  art.  2. 
The  rate  of  conventional  interest  was  sub- 
sequently reduced  to  8  per  cent.,  and  final- 
ly, on  March  2, 1878,  the  entire  article  of 
the  statute  allowing  and  relating  to  it 
was  repealed.  It  cannot  be  said  the  note 
of  Kendall  on  Foniey  had  not  matured  at 
the  time  of  the  latter's  death,  or  that  it 
never  matured  untiiit  was  paid,  and  there- 
fore the  Interest  continued  to  run  at  10  per 
cent,  after  his  death.  It  Is  true,  this  court 
has  held  that,  under  the  conventional  In- 
terest law.  If  a  note  were  payable  one  day 
after  date,  and  called  for  10  percent,  in- 
terest from  date,  it  would  carry  this  in. 
terest,  not  merely  for  the  one  day,  but  un- 
til paid.  Gray  v.  Briacoe,  6  Bush,  R87; 
White's  Adm'r  v.  Curd,  86  Ky.  193,  5  8.  W. 
Rep.  553.  This  did  not  mean,  however, 
that  the  note  was  not  due  until  paid,  be- 
cause suit  could,  nt  conrse,  be  brought 
upon  It  at  any  time  after  the  lapse  of  the 
one  day,  but  that  it  was  really  the  inten- 
tion of  the  contracting  parties  that  It 
should  carry  the  stipulated  rate  until  Its 
payment,  as  it  would  be  absurd  to  sup- 
pose they  Intended  it  should  relate  merely 
to  the  one  day.  Such  a  note  is,  as  to  be- 
coming due,  limited  to  one  day,  but  is  not 
BO  limited  as  to  the  payment  of  tlie  stipu- 
lated interest,  because  it  would  be  unrea* 
sonable  to  suppose  the  parties  so  In- 
tended. 

Tt  is  said,  however,  that,  as  the  section 
of  the  statute  above  cited  had  been  re- 
pealed before  Fenley's  death,  it  could  not 
affect  u  case  arising  after  its  repeal;  that 
the  reduction  of  the  interest  from  the  con- 
ventional to  the  legal  rate  after  the  ma- 
turity of  the  paper  and  the  death  of  the 
obligor  was  the  loss  of  interest  as  a  pen- 
alty tor  failure  to  demand  prompt  pay- 
ment, and,  being  a  penalty,  it  cannot  be 
enforced  after  the  repeal  of  the  law;  that. 
Indeed,  no  penalty  ever  accrued  because 
tbe  statute  providing  for  the  reduction  of 
Interest  had  been  repealed  before  Fenley's 
death.  The  case  of  Lneklng's  Adm'r  v, 
Gegg,  12  Bush,  299,  is  not  lilte  this  one,  be- 
cause It  was  determined  before  the  repeal 
of  the  law.  The  reduction  of  this  interest, 
however,  In  the  event  of  death  and  matu- 
rity of  tbe  paper,  is  not  in  the  nature  of 
a  penalty.  The  law  permitted  a  pnrty  to 
charge  by  a  contract  a  greater  rate  of  in- 
terest than  the  legal  one,  not  exceeding  10 
per  cent. ;  but  at  the  same  time  provided,  in 
the  event  of  the  death  of  tbe  obligor  and 
tbe  maturity  of  the  obligation,  the  rate 
should  thenceforfh  be  the  legal  one.  The 
privilege,  not  before  existing,  was  given 
by  law  to  make  a  certain  contract;  and 
as  a  condition  it  was  provided  that,  after 
the  maturity  of  the  paper  and  the  death 
of  the  obligor,  the  rate  of  interest  should 
decrease  to  the  legal  one.  The  law  was 
not  repealed  merely  as  to  the  decrease  of 
interest  in  the  event  of  the  death  of  the 
obligor,  hut  the  whole  conventional  inter- 
est law  was  repealed.  It  would  not  do  to 
say  that  a  contract  made  in  view  of  the 
entire  law  was,  after  Its  repeal,  to  be  gov- 
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erned  by  some  of  Its  provlsioas,  while 
others  were  to  be  disregarded.  Tbe  posl- 
tlun  of  appellee's  cuansel.  If  well  taken, 
mlKht  bring  the  whole  temple  down  upon 
tbe  head  of  bis  client.  The  contract  was 
made  b.v  rlrtae  of  a  certain  law, — the 
wbole  of  it;  aud  the  extent  of  the  obllKa- 
tlon  must  be  ifoverned  by  it.  The  money 
now  sued  for  was  paid  as  interest.  It  was 
paid  without  any  consideration.  Tbe 
law  autliorizing  tbe  making  of  the  con- 
tract declared  that,  after  the  death  of  the 
party  aud  the  maturity  of  the  note,  the 
creditor  should  thenceforth  only  be  enti- 
tled to  the  6  per  cent.  Interest.  Tbe  pap- 
ties  contracted  with  a  view  to  all  the  pro- 
visions of  the  law  that  authorized  the 
making  of  the  contract,  one  of  which  was 
that  in  a  certain  event  the  interest  should 
decrease  from  10  to  6  per  cent.  The  repeal 
of  the  entire  law  certainly  did  not  give  the 
appellee  tbe  rtgbc  to  still  Insist  upon  the 
benefit  of  a  part  of  its  provisions  as  to  his 
contract,  made  while  It  was  In  force,  and 
those  which  are  favorable  to  his  interests, 
and  at  the  same  time  take  from  the  other 
party  rights  given  him  by  the  same  stat- 
ute. The  repeal  of  the  law  could  not  en- 
larise  the  appellee's  rights.  Judgment  re- 
versed, with  directions  to  overrule  tbe  de- 
murrer to  the  petition,  permit  tbe  Bllng  of 
tbe  amended  petitions,  and  for  fartber 
proper  proceedings. 


Wilson  v.  Louibyili.e  ft  N.  R.  Co. 

(Court  0/  Appeals  of  Kentucky.    Feb,  26, 1892.) 

INJUBT  TO  EUFLOTB — COKTBIBCTORT  NaOUOENOE. 

FlalntlS  was  Injured  while  blasting  rock 
in  defendant's  quarry,  aod  sought  damages  there- 
for on  tbe  ground  that  by  reason  of  defendant's 
failure  to  remove  oertain  loaded  cars  from  tbe 
worlcs,  as  was  its  duty,  plaintllf 's  exit  to  a  safe 
retreat  from  the  flying  dcbrta  was  cut  off.  The 
evidence  showed  that  plaintiil  made  the  blast 
with  full  knowledge  of  where  the  cars  stood, 
and  that  they  obstructed  bis  escape.  JBeld,  that 
plaintiil  was  guilty  of  contributory  negligence, 
and  uould  not  recover. 

Appeal  from  clrenlt  conrt,  Hardin 
county. 

"  Not  to  be  ofDdally  reported. " 

Action  for  personal  Injuries  by  J  C.  Wil- 
son against  the  Louisville  &  Nashville 
Bnilroad  Company.  Defendant  had  Judg- 
ment, and  plaintiff  appeals.    Affirmed. 

Jmnea  Montgomery  and  J.  P.  Hobson, 
tor  appellant.  WUsoo  &  &prtgg  and  W. 
B.  Marriott,  for  appellee. 

Bbnnbtt,  J.  The  appellant  sued  tbe  ap- 
pellee to  recover  damages  for  an  injury 
received  in  a  rock  quarry  while  working 
for  the  appellee.  Verdict  and  Judgment 
having  been  rendered  thereon  In  favor  of 
the  appellee,  tbe  appellant  has  appealed. 
The  appellant  contends  that  he  and  Jen- 
kins were  partners  in  quarrying  roek  and 
preparing  tbe  same  for  appellee  for  bal- 
lasting its  road,  and  that  the  appellee 
was  to  furnish  the  cars  and  to  haul  away 
tbe  rock  dall.v,  and  it  failed  to  do  so  on 
the  occasion  complained  of :  that  by  rea- 
son of  such  failure  the  cars  of  tbe  appellee, 
by  remaining  on  the  track,  obstructed  the 
way  of  the  appellant,  so  that  heconld  not 
escape  from  tbe  blast  of  rock  that  be  was 


then  making,  and  which  his  business  re- 
quired him  to  make.  The  proof  shows 
beyond  a  doubt  that  the  blast  was  made 
with  the  full  knowledge  of  the  fact  that 
the  cars  were  standine  in  the  way  of  exit 
to  a  safe  retreat  from  tbe  flying  debris; 
that  the  appellant  knew  of  tbe  obstruc- 
tion at  the  time  tbe  blast  was  made: 
that,  snpposing  tbe  appellant  received 
notice  that  tbe  cars  would  be  removed, 
and  that  be  bad  reason  to  believe  that 
they  would  be  removed  in  a  reasonable 
time,  yet  be  knew  at  the  time  tbe  blast 
was  made  that  the  cars  were  not  re- 
moved, and  could  not  have  been  removed, 
in  time  to  avoid  any  danger  that  might 
result  from  the  blasting;  and  his  hav- 
iag  made  the  blast  knowing  that  the  can* 
were  on  the  side  track,  and  that  they  ot>- 
strueted  bis  way  in  retreating,  was  con- 
tributor.v  negligence.  Besides,  the  proof  i» 
conclusive  that  the  appellant  had  a  safe 
way  of  retreat,  north  and  south,  and  if 
he  chose  the  obstructed  way  he  did  it  at 
bis  own  peril.  Besides,  it  is  claimed  that 
tbe  rock  fell  on  the  southern  end  of  one 
car,  and  went  slanting  under  another  car 
adjfdning,  and  struck  tbe  appellant's  leg, 
which  was  under  the  adjoining  car,  which 
was  precisely  on  a  level  with  and  close  to, 
perhaps  within  a  foot  of,  the  car  under 
which  the  appellant  was.  It  may  be  con- 
jectured why  said  rock  went  hunting  up 
the  apijellant  in  that  way.  It  may  be 
conjectured  also  that  tbe  appellant's  legs 
were  not  under  the  car,  and  that  tbe  rock 
dropped,  after  striking  the  other  car,  [ler- 
pendicolarly  on  his  leg.  Tbe  Judgment  1» 
affirmed. 


Hendricks  v.  Lsopobn  est  at. 

(Court  of  Appeal*  of  Texat.    March  S,  1892.) 

Bbokbbs'  CoHMiggioKs — Cheok  as  Receipt — Pa- 
rol EXPLANATIOK— FLBADIHO. 

1.  Where,  In  an  action  by  a  broker  to  recover 
commissions,  defendant  introduces  a  check  al- 
leged by  him  to  have  been  received  by  plaintiff 
in  full  payment,  plaintiff  may  show  by  parol  that 
the  check  was  intended  only  to  pay  bis  expenses. 

2.  Flaintilf  need  not  file  a  sworn  plea  in  Lb» 
nature  of  a  plea  of  non  ett  faetum  to  ezplaia 
such  oheolc 

Appeal  from  Dallas  county  court;  E.  O. 
Bower,  Judge. 

Action  by  A.  J.  Hendricks  against  J. 
Leopold  ft  Co.  Veniict  and  Judgment  for 
defendants.    Plaintiff  appeals.    Reversed. 

TbompaoB  A  Thompson,  for  appellant. 

Dayidbon,  J.  Appellant.  A.  J.  Hen- 
dricks, plaintiff  below,  instituted  this  suit 
on  May  20,  189U,  in  the  county  court  of 
Dallas  count.v,  against  J.  Leopold  &  Co. 
Appellees  made  affldavlt  and  gave  bund 
for  garnishment,  had  writs  issued  and 
served  on  various  garnishees  In  thin  state, 
who  answered,  admitting  indebtedness  in 
various  amounts  to  appellees.  Appellees 
answered  on  August  5,  1890,  by  motion, 
demurrer,  and  genera)  denial.  On  Janu- 
ary 16,  1891,  appellant  filed  bis  original 
amended  petition,  in  which  he  claimed,  as 
in  his  original  petition,  that  the  appellees 
were  Indebted  to  him  in  the  sum  of 
f  383.91,  with  interest  thereon  at  8  per  cent, 
per  annum  from  tbe  30th  day  of  June, 


Digitized  by 


Google 


Tex.) 


MORRIS  «.  BOOTH. 


1888,  when  said  Bom  became  due  and  paya- 
ble. To  Bopport  tbiri  recovery,  appellant 
alleged,  among  other  things,  that  on  or 
about  tlie  14th  day  of  June,  A.  D.  1886,  be 
was  employed  by  appellees  to  travel  for 
ttaem,  and  to  Bell  tlieir  goods  In  the  state 
uf  Texas;  that  appellees  agreed  to  pay 
appellant  a  salary  otf 60  perraouthnndbls 
traveling  expenses;  that  afterwards,  to- 
wit,  on  or  about  January  1, 1887,  appel- 
lant's aalary  was  increased  to  f76  per 
month  and  his  traveling  expenses:  thnt 
about  July  15,  1887,  the  contract  between 
appellant  and  appellees  was  again 
chanired.  By  the  terms  ol  the  last  con- 
tract, appellees  agreed  to  pay  appellant— 
I-lrst,  a  cash  salary  of  $75  per  month  for 
the  time  he  traveled  for  them;  second,  all 
his  traveling  expenses;  and,  third,  at  the 
end  of  12  monthu  from  that  date,  or  at 
tbe  termination  of  appellant's  employ- 
ment, if  tbe  same  should  occur  before  the 
expiration  of  12  months,  an  estimate 
slioold  be  made  of  all  the  orders  for  goods 
talsen  by  appellant,  and  filled  by  appel- 
lees, from  June  14,  1886,  the  date  he  en- 
tered appellees'  employ,  and  appellees 
were  then  to  pay  him  the  difference  be- 
tween the  cash  salary  of  $65,  then  $76,  per 
month,  and  5  per  cent,  on  aahl  lialee.  In 
other  words,  appellant's  salary  tihnutd  be 
based  on  5  per  cent,  of  bis  sales,  with  a 
gaarantled  salary  of  so  much  per  month; 
and  at  the  end  of  12  mouths,  or  the  termi- 
nation of  the  employment,  the  appellant 
should  receive,  in  addition,  a  sum  equal 
to  the  excess  of  5  per  cent,  over  tbe  cash 
aalary,  if  the  said  6  per  cent,  should' 
amount  to  more  than  the  said  casn  sal- 
ary. Appellant  further  alleged  that  the 
appellees  were  indebted  to  him  for  vari- 
ous sums  paid  out  for  their  account:  also 
for  $:£>  charged  to  appellant,  and  taken 
out  of  his  cash  salary  unjustly,  and  for 
other  small  amounts,  all  of  which  arespec- 
ifled  in  Exhibit  A.  Appellant  further  al- 
leged that  he  remained  in  appellees'  em- 
ploy until  June  80,  1888.  and  fully 
performed  his  part  of  the  contract;  that 
the  5  per  cent,  on  sales  was  greater  than 
tbecash  salary  paid  him  by  appellees;  that 
this  excesf,  together  with  the  Items  above 
mentioned  and  a  small  balance  on  bis  cash 
salary,  amounted  to  the  sum  of  $883.91. 
On  April  1, 1891,  appellees  filed  an  amend- 
ed original  answer,  consisting  of  de- 
murrers, general  denial,  and  special  plea  of 
payment  In  full,  founded  on  a  certain 
check  drawn  by  appelleeH  In  favor  of  ap- 
pellant for  $58.05,  dated  J  uly  5, 1888.  The 
case  was  tried  by  a  Jury,  October  16, 1891. 
The  appellant  testified  in  his  own  behalf, 
and  proved  all  the  allegations  in  his  petl- 
tl<in,  and  fully  made  out  hta  case.  Appel- 
lant further  testified  that  his  expense  ac- 
count and  salary  account  were  kept 
Separate  and  distinct;  that  he  made  out 
a  carefully  Itemized  statement  of  his  ex- 
penses, and  forwarded  the  same  to  appel- 
lees every  two  weeks;  that  he  worked  for 
appellees  nntil  June  30, 1><88,  when  be  quit 
their  employ;  that  the' said  5  per  cent, 
amounted  to  more  than  the  cash  salary 
piiid  hira  by  appellees,  for  which  appel- 
lees were  indebted  to  him ;  that  they  also 
owed  hiro  forhls  expenses  for  the  last  two 
weeks  in  June,  and  a  small  balance  on 


his  caHh  salary;  that  he  made  a  statement 
of  his  expense  account  on  the  night  of  the 
80th  of  June,  1888,  and  sent  It  into  appel- 
lees, and  requested  them  to  send  him  a 
statement  of  his  sales  In  order  that  the 
contingent  or  conditional  portion  of  his 
salary  might  be  determined.  Appellees 
never  sent  tliis  statement,  and  about  the 
middle  or  latter  part  of  July,  1888,  appel- 
lant made  out  the  statement  hliuself, 
and  forwarded  it  to  appellees,  and  de- 
manded payment  of  same.  The  state- 
ment sent  by  appellant  was,  to  substance, 
tbe  same  as  Exhibit  A,  which  is  iust  and 
correct,  due  and  unpaid.  Appellees  read 
the  check  In  evidence,  in  rebuttal,  appel- 
lant offered  to  explain  the  check,  and 
show  that  It  was  sent  tobim  and  received 
by  Mm  in  payment  of  bis  expense  account, 
and  not  on  his  salary  account,  or  In  net- 
tlement  of  anything  embraced  In  this  suit, 
and  also  tbat  tbe  check  had  been  altered 
since  he  received  tbe  money  on  the  same; 
to  all  of  which  proof  appellees  objected, 
which  objections  were  sustained  by  the 
court,  and  the  proof  refused  becanse  ap- 
pellant had  not  filed  a  plea  of  aoa  eat 
fuctuai,  and  appellant  excepted.  In  refus- 
ing to  permit  appellant  to  explain  the 
check  offered  and  read  in  evidence  by  ap- 
pellees, tbe  coort  erred.  "A  receipt  for 
money  is  only  prima  facie  evidence  of 
payment.  It  is  not  conclaalve.  It  may 
be  explained  or  contradicted  bv  parol.^ 
1  Civil  Cas.  Ct.  App.  §  1294.  See,  also,  1 
Civil  Cas.  Ct.  App.  S§  945,1048;  Burk  v. 
Galveston  Co.,  76  Tex.  267, 18  8.  W.  Rep. 
465.  If,  as  contended  by  appellant,  the 
check  was  sent  to  and  received  by  him 
only  in  payment  of  bis  expense  account, 
and  it  did  not  refer  to  bis  salary,  be  had 
the  legal  right  to  show  this  state  of  case, 
and  it  was  error  to  refuse  to  permit  him 
to  testify  to  such  fact.  It  was  not  neces- 
BAry  for  appellant  to  file  bis  sworn  plea. 
In  tbe  nature  of  a  plea  of  oon  est  factum. 
In  order  to  explain  the  check  or  receipt. 
For  the  errors  indicated  the  Judgment  is 
reversed,  and  the  cause  remanded. 

White,  P.  J.,  concurs.    Hurt,  J.,  al>- 
sent. 


Morris  v.  Booth. 
(Court  of  Appeals  of  Texas.  Jan.  90, 1898. ) 
Rblbasb  op  DoBaTT— Pleadiko. 
A  defendant  in  an  action  on  a  note,  brought 
by  the  payee  thereof,  pleaded  specially  that  he 
signed  tbe  note  merely  as  an  accommodation  sure- 
ty, and  that  plaintiff  well  imew  be  so  signed  the 
same;  that  platniiff,  without  defendant's  knowl- 
edge or  consent,  afterwards,  for  a  valuable  con- 
sideration, extended  to  K.,  the  principal  debtor, 
the  time  of  payment  of  the  note,  and  proposed 
to  K.  not  to  apply  certain  money  set  apart  for 
the  payment  oi  the  note  in  suit,  but  prevailed  on 
him  to  apply  such  money  to  the  payment  of  an- 
other note  on  which  defendant  was  not  t>ound  as 
surety  or  otherwise.  Held,  .that  the  plea  pre- 
sented a  valid  defense  under  Rev.  Ht.  art.  K662, 
providing  tbat  when  a  surety  is  sued  with  bis  prin- 
cipal on  a  contract  he  may,  on  a  written  state- 
ment of  the  matter  l>eing  set  out  in  his  answer, 
Cttune  the  question  of  snretyshlpto  bedeterminpd 
upon  the  issues  made  for  tbe  parties  defendant 
at  tbe  trial  ot  the  cause. 


Appeal  from  De  Witt 
L.  Croucu,  Judge. 


county  court;  O. 
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Action  by  S.  E.  Booth  aKalnst  E.  W. 
MorrlR  and  one  KIdk-  Judgment  for 
plaintiff.  Detendant  £.  W.  Morris  ap- 
peals.   Rerersed. 

Price  <S  Green,  for  appellant.  Pleaaanta 
A  Bailey,  tor  appellee. 

Whitb,  p.  J.  Booth  aned  Morris  and 
one  King,  in  tlie  jiiatice  court,  on  a  joint 
and  several  prumisaory  note  executed  by 
them  in  his  favor,  and  recovered  a  ludg- 
ment,  from  which  Morris,  appellant  in 
this  case,  appealed  to  the  county  court. 
In  the  county  court,  appellee's  exception 
to  a  portion  of  appellaut'a(Morrla')  special 
plea  was  sustained,  and  appellant,  Morris, 
declined  to  amend,  and  judgment  was 
again  recovered  against  bim  at  the  trial 
in  the  connty  court  for  the  full  amount 
due  upon  the  note,  and  Interest  and  costs. 
That  portion  of  Morris'  answer  which 
was  stricken  out  by  the  court  is  as  fol- 
lows: "And  further,  as  to  the  whole  of 
the  debt,  he  pleads  that  he  signed  said 
note  merely  aa  an  accommodation  surety, 
and  that  appellant  [plaintiff]  well  knew 
he  so  signed  the  same;  that  plaintiff, 
without  appellant's  knowledge  or  con- 
sent, afterwards,  for  a  valuable  considera- 
tion, extended  to  King,  the  principal 
debtor  herein,  the  time  of  payment  of 
said  note,  and  proposed  to  said  King  not 
to  apply  certain  money  set  apart  for  the 
purpose  of  paying  this  note,  but  pre- 
vailed upon  him  to  apply  said  money  to 
the  payment  of  another  note,  upon  which 
said  appellant  was  not  bound  as  surety 
or  otherwise. " 

As  directly  applicable  to  the  qneatlon 
here  presented,  we  quote  the  following 
from  the  opinion  of  this  court  In  Well  v. 
Bank.  1  Civil  Cas.  Ct.  App.  §  818,  vis. ; 
"This  plea  presented  a  valid  defense  to 
the  plaintiff's  action,  and  should  have 
been  entertained  and  beard.  It  was  a 
good  plea  under  article  8662,  Rev.  St.,i 
although  it  does  not  appear  to  have  been 
presented  under  that  statute.  But,  Inde- 
pendently of  the  statute,  and  for  the  pur- 
pose f6r  which  it  was  pleaded,  it  prn- 
sente<1  a  valid  defense.  While  It  is  true  no 
subsequent  contract  or  agreement  be- 
tween the  principal  debtor  and  the  cred- 
itor, which  does  not  alter  or  vary  the 
liability  of  the  sureties,  or  In  some  way 
affect  their  rights  under  the  cou tract,  will 
discharge  them,  and  while  It  is  also  true 
that  mere  Indulgence  to  the  debtor,  or 
giving  of  time,  without  a  binding  agree- 
ment to  that  effect,  will  not  release  the 
sureties.  (Terrell  t.  Townsend,  6  Tex.  149; 
Burk  V.  Cniger.  8  Tex.  66;  Carr  v.  Row- 
land, 14  Tex.  276;  Payne  v.  Powell,  Id. 
600;  Hunter  v.  Clark,  28  Tex.  159;  Clai- 
borne V.  Blrge,  42  Tex.  98,)  yet  it  is  well 
settled   that   if   a   creditiir,  without   the 

>  Rev.  St.  art.  8663:  "When  any  suit  is  brought 
atntinst  two  or  more  defendants  upon  any  con- 
tract, any  one  or  more  of  the  defendants  being 
surety  for  the  others,  the  surety  may,  upon  a 
written  statement  ol  the  matter  being  set  out  in 
his  answer,  cause  the  question  of  suretyship  to 
be  tritjd  and  determined  upon  the  issue  made  for 
the  parties  defendant  at  tlie  trial  of  the  cause, 
or  at  any  time  before  or  after  the  trial,  or  at  a 
subeeqiient  term;  but  such  proceedings  shall  not 
delay  the  suit  of  the  plaintiff." 


knowledge  and  concent  of  the  surety,  gin 
time  to  the  principal  by  a  valid  and  bind- 
ing agreement,  enlarging  the  credit  bt- 
yond  the  period  stipulated  in  the  con  tract, 
the  surety  will  l>e  discharged  both  in  law 
and  equity.  Sureties  can  only  be  held 
liable  to  the  precise  terms  of  their  con- 
tract. Tliat  liability,  and  the  right  re- 
sulting to  them  from  it,  can  neither  be  in- 
creased nor  diminished  hy  any  stipulation 
or  agreement  entered  into  between  the 
creditor  and  principal  debtor  withont 
their  consent.  Burk  t.  Oruger,  8  Tex.  66; 
Wy brant*  V.  Lntch.  24  Tex.  809;  Pilgrim 
V.  Dykes,  Id.  383;  Claiborne  v.  Blrge.  42 
Tex,  98;  Story.  Prom.  Notes,  {  313."  See, 
also,  as  farther  in  line  with  the  above, 
Wylle  ▼.  High  tower,  74  Tex.  806,  11  S.  W. 
Rep.  1118;  Mann  v.  Brown.  71  Tex.  241, 
9  S.  W.  Rep.  111.  Because  the  court  erred 
in  sastainlug  the  exceptions  to  and  strik- 
ing out  appellant's  plea  as  above  set  out 
and  quoted,  the  judgment  is  reversed,  and 
the  cause  remanded.  All  Judges  prevent 
and  concurring. 


SCHOKXFEl.DT  V.  STATB. 

(CouTt  of  Appeals  of  Texae.    Feb.  IS,  1898.) 
Incest— CoKSBNT  or  Fekalb  —  Cobbobokatiox— 
Bill  or  Excsftions— Btkno«bafber8— Ikstbuo- 

TIONS. 

1.  In  the  absence  of  a  statute  providinc  for 
the  employment  of  a  stenographer  in  criminal 
cases,  aa  is  provided  by  Rev.  St.  arts.  1295,  1296, 
in  civil  cases,  on  the  application  of  a  party,  there 
is  no  error  in  the  court's  refusing  to  appoint  a 
stenographer,  though  there  be  one  present,  and 
accused  offers  to  pay  his  fees. 

a.  A  l>iU  of  exceptions  to  a  refusal  of  the 
court  to  permit  the  defense  in  a  criminal  case  to 
ask  a  ulren  question  of  awitness  is  too  indefinite 
for  consideration  on  appeal,  where  it  does  not 
show  the  object  for  which  the  testimony  was 
sought,  nor  how  it  was  proposed  to  make  it  per- 
tinent to  any  issue,  nor  what  the  witness  woald 
have  answered. 

8.  The  fact  that  the  female  consented  to  the 
Intercourse  is  no  defense  to  •  prosecution  for 
incest. 

4.  An  instruction  in  a  prosecution  for  incest, 
that,  it  the  female  voluntarily,  and  with  the 
same  intent  as  defendant,  participated  in  the  al- 
leged oommissioo  of  the  offense,  she  would  be  an 
acoompiioe,  and  her  testimony  would  not  be  soffl- 
cieot  to  warrant  a  conviction  unless  she  be  cor- 
roborated by  other  oredible  testimony  tending  to 
connect  defendant  with  the  commission  of  tlw 
alleged  offense,  is  not  on  the  weight  of  evidenoe. 

6.  In  a  prosecution  for  incest  with  a  step- 
daughter, an  instruction  that.  If  the  evidence 
showed  that  the  female's  mother  had  been  mar- 
ried three  times,  and  that  defendant  was  the  last 
hustiand,  the  state  must  show  the  first  and  seo- 
ond  marriages  were  legally  dissolved,  or  defend- 
ant is  entitled  to  an  acquittal,  is  properly  denied 
where  there  is  undisputed  testimony  Uiat  the 
prior  husbands  were  dead  at  the  time  of  her  mar- 
riage to  defendant 

6.  Granting  that  the  female  was  an  accom- 
plice in  the  commission  of  the  crime  of  incest, 
she  is  sulUoientiy  corroborated  by  the  fact  that, 
as  soon  as  the  child  was  l>om,  defendant  aspa- 
rated  from  his  wife  and  family  on  account  of 
that  fact,  and  that,  when  sought  bv  his  wife's 
relatives  for  the  purpose  of  demanding  an  ex- 
planation of  bis  conduct,  he  admitted  his  guilt. 

Appeal  from  district  court,  Harris  coun- 
ty; C.  L.  Clbvrland,  .Tudge. 

Ferdenand  Schoenfeldt  was  convicted  of 
incest,  and  appeals.    Affirmed. 

GuatMve  Cook  and  Heary  F.  Fisher,  tor 
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appellant.    RIebMrd    B.   HArrlaoB,   Aaat. 
Atty.  Gen.,  for  tbe  State. 

Davidson,  J.  This  was  a  prosecation 
tor  incest.  In  whirb  It  was  alleged  In  the 
indictment  that  the  defendant  had  had 
carnal  iutercourse  «rith  Lena  Schauer,  his 
step-daughter.  The  first  matter  com- 
plaiiMd  ol  in  that  the  court  reloaed  to  ap- 
point a  stenographer  to  take  down  the 
evidence.  Counsel  for  defendant  stated 
that  there  was  a  competent  stenographer 
la  court,  ready  to  serve,  and  that  tbe  de- 
fendant fconld  pay  bis  fees.  Uar  Revised 
Statutes,  arts.  1205,  1296,  provide  for  the 
employment  of  a  stenographer  In  civil 
cases  upon  the  application  of  either  party, 
and  the  manner  of  payment  of  his  fees  tor 
inch  services.  There  Is  no  similar  statute 
in  our  Code  of  Criminal  Procedure  which 
makes  It  the  duty  of  th«  court  to  appoint 
such  stenographer  In  criminal  cases;  and 
even  as  tu  the  civil  statute,  while  It  has 
been  held  that.  If  such  person  could  be 
readily  obtained.  It  was  the  duty  of  tbe 
court  to  api>oint  him,  and  the  refusal 
would  be  error,  it  was  further  beld  that 
such  error  would  not  be  reversible  unless 
it  was  made  to  appear  that  by  reason 
thereof  the  party  complaining  has  proba- 
bly been  Injured.  S  Civil  Cas.  Ct.  \pv. 
5  99.  In  addition  to  the  fact  that  the 
court  in  this  Instance  was  not  required 
by  any  statute  to  appoint  a  stenographer 
at  tbe  request  of  either  party,  tbe  record 
fails  to  show  that  tbe  defendant  has  been 
in  any  manner  Injnrsd,  tor  there  is  con> 
tained  In  tbe  transcript  what  purports  to 
be,  and  doubtless  is,  a  full  statement  of  all 
the  facts  in  this  case. 

The  first  section  of  defendant's  bill  of  ex- 
ceptions shows  that  appellant's  counsel 
asked  the  witness  Lena  Schauer  the  follow* 
ing  question, to-wit:  "Is  yourmother  not 
now  suing  tbe  defendant  for  a  divorce, 
and  claiming  all  the  property  ? ''  To  which 
question  the  district  attorney  objected, 
upon  tbe  ground  that  It  was  irrelevant 
and  Inadmissible,  and  the  court  sustained 
the  objection.  This  Is  all  the  bill  of  ex- 
ceptions discloses.  It  does  not  show  the 
object  and  purpose  for  which  tbe  testi- 
mony was  sought,  nor  how  it  was  pro- 
posed to  make  same  pertinent  to  any  issue 
in  tbe  case,  nor  does  the  bill  disclose  what 
the  witness  would  have  answered  In  reply 
to  such  question  as  set  forth  in  the  bill  of 
exceptions.  This  being  the  status  of  the 
bill,  it  is  too  Indefinite  for  consideration 
CO  this  appeal.  May  v.  State,  25  Tex. 
App.  114,  7  S.  W.  Bep.  oSd,  and  authorities 
there  cited;  Walker  v.  State,  38  Tex.  App. 
&13,  13  S.  W.  Rep.  860.  and  authorities 
there  cited:  Graham  v.  State,  28  Tex. 
App.  582, 13  S.  W.  Rep.  1010. 

The  second  bill  of  exceptions  shows  that 
defendant  propounded  an  interrogatory 
to  tbe  prosecutrix,  Lena  Schauer, oncross- 
examination  as  to  whether  or  not,  prior 
to  tbe  time  alleged  in  the  indictment,  she 
bad  ever  bad  carnal  connection  with  any 
other  man  than  tbe  defendant.  This  bill 
of  exceptions  is  subject  to  tbe  same  de- 
fects as  shown  In  the  first  bill  above  dis- 
cussed, and  for  the  same  reasons  it  cannot 
be  considered  by  the  court  on  appeal. 
See  same  authorities. 
v.l8s.w.no.8 — 41 


Defendant's  third  bill  of  exceptions  was 
to  the  refusal  of  the  court  to  permit  the 
prosecutrix  to  answer  tbe  following  ques- 
tion, propounded  to  heron  cross-examina- 
tion, to-wlt:  "Did  you  not  have  carnal 
Intercourse  with  Barnard  Schauer,  within 
300  or  600  yards  of  your  mother's  house. 
In  the  thicket;  and  did  you  not,  when 
discovered  by  Ed  Shields,  beg  him  not  to 
tell,  and  offer  to  gratify  him  at  the  time 
in  the  same  way?"  To  this  question  tbe 
district  attorney  objected,  because  it  was 
Irrelevant,  and  not  admissible.  The  court 
then  inquired  of  defendant's  counsel  what 
was  tbe  object  and  purpose  of  tbe  inqnlry, 
to  which  said  counsel  reepondei  as  fol- 
lows: "Ah  a  circumstance  tending  to 
show  consent  to  the  alleged  offense,  and 
as  tendinir  to  show  that  she  was  p&rticepa 
eriwlais  In  the  alleged  nffense,  and  to 
show  that  she  was  probably  actuated  by 
the  same  motive  as  the  defendant  In  the 
commlHslon  of  tbe  alleged  offense."  To 
this  tbe  district  attorney  objected  tbat  It 
was  not  competent  or  admissible  for  That 
purpuse,  which  objection  wns  sustained, 
and  the  witness  was  not  permlttted  to 
answer,  to  which  ruling  of  the  court  tbe 
defendant  then  and  there  excepted.  It  is 
not  shown  by  this  bill  of  exceptions  what 
tbe  answer  of  the  prosecutrix  would  have 
been,  and  to  that  extent  the  bill  of  excep- 
tions is  defective.  See  authorities  above 
cited;  Willson,  Trim.  St.  §S  2368,  2516. 
But  even  suppose  the  bill  had  been  perfect, 
such  evidence  could  have  thrown  no 
light  upon  tbe  transaction  as  to  the  rea- 
sons stated,  because  the  question  of  the 
consent  of  the  female  does  not  necessarily 
enter  into  the  composition  of  tbe  offense 
of  Incest.  A  prosecution  can  be  main- 
tained npon  proof  that  either  eatabllshsH 
her  consent  or  non-consent  to  the  carnal 
Intercourse.  Mercer  v.  State,  17  Tex. 
App.  452.  It  the  prosecutrix  consented 
to  tbe  Incestuous  Intercourse,  then  she  was 
a  partlceps  crlinlnla,  and  her  testimony 
was  the  same  as  that  of  an  accomplice, 
and,  uncorroborated,  would  be  insuffi- 
cient to  support  a  conviction  of  tbe  ac> 
cuspd,  (Id.;  .lones  v.  State,  23  Tex.  App. 
501;*)  and  tbe  court  so  charged  the  jury 
in  this  case.  Tbat  portion  of  the  charge 
of  the  court  is  in  the  following  language: 
"If  the  jury  should  find  from  tbe  evidence 
that  the  witness  Lena  Schauer,  with 
whom  the  incestuous  intercourse  Is  al- 
leged to  have  been  had,  did  voluntarily, 
and  with  the  same  Intent  which  actuated 
the  defendant,  unite  with  him  In  the  al- 
leged cummlslon  of  the  offense  alleged, 
then.  In  tbat  event,  she  would  be  an  ac- 
complice, and  her  testimony  would  not 
be  sufficient  to  warrant  a  conviction,  un- 
less she  be  corroborated  by  other  credible 
testimony  tending  to  connect  tbe  defend- 
ant with  tbe  commission  of  tbe  alleged 
offense."  Appellant  excepted  to  this 
charge  of  the  court.  Defendant's  counsel 
claims  this  instruction  is  fundamentally 
erroneous,  the  same  being  on  the  weight 
of  evidence.  We  are  of  opinion  that  the 
objection  is  not  well  taken.  Tfa>»  charge 
is  substantially  In  conformity  with  ap- 
proved    precedents,     and     is    a    correct 


•6  8.  W.  Bep.  133. 
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enunciation  of  the  law.  See  WIllBon, 
Crinu  Forms,  No.  714«;  Wlllson,  Crlm. 
St.  S  2455.  Oefendant'M  counsel  have  cit- 
ed the  case  of  Tipton  v.  State,  (decided  by 
us  at  the  Tyler  term,  and  rep«)rted  in  17 
8.  W.  Rep.  1007,)  as  a  case  directly  In  point. 
Tlie  instruction  in  this  latter  case  Is  nut 
similar  to  the  one  abore  quoted,  and  that 
inatructiun  was  held  to  be  upon  the  weight 
of  evidence,  because  It  in  eHmt  Instructed 
the  jury  that,  if  the  prosficntrix  was  not  an 
accomplice, aconviction  might  stand  upon 
herevldence  without  corroboration,  which 
was  a  chargfe  directly  npon  the  weight  of 
evidence. 

Defendant's  fifth  assignment  of  error 
coroplalusof  therefusalof  the  court  to  give 
in  charge  to  the  )nry  defendant's  special 
instruction  No.  1,  as  follows:  "If  the  evi- 
dence shows  the  mother  uf  Lena  Schauer 
to  have  been  married  three  times,  and 
thatthedefendantlsthelast  husband,  then 
the  state  must  ahow  by  evidence  to  the 
satisfaction  of  the  Jury  beyond  a  reason- 
able doubt  that  the  firHt  and  second  mar- 
riages were  legally  dissolved,  or  the  de- 
fendant Is  entitled  to  a  verdict  of  'not 
guilty.'"  It  is  shown  by  the  testimony 
that  the  mother  of  the  prosecutrix  had 
been  three  times  married;  first,  to  one 
Dietrick :  second,  to  one  Schaner,  father 
of  the  prosecutrix;  and,  third,  to  the  de- 
fendant. Charles  Schauer,  a  witness  for 
the  state,  testified:  "I  know  Mrs.  Caro- 
line Schauer,  now  Mrs.  Caroline  Schoeu- 
teldt.  She  was  a  widow  when  ray  broth- 
er married  her.  He  is  dead.'  She  is  bis 
widow,  and  was  bis  widow  when  she 
married  Scboenfeldt.  She  had  a  child  by 
him,— Lena  Schauer."  There  being  no  is- 
sue raised  by  the  evidence  as  to  the  death 
of  the  previous  husbands,  and  the  dlHsoIu- 
•  tlon  of  her  former  marriages  In  conse- 
quence thereof,  it  was  not  error  to  refuse 
the  special  requested  instruction.  The 
evidence  shows  that  the  prior  husbands 
were  both  dead. 

Finally,  it  is  insisted  on  behalf  of  the 
appellant  that  the  testimony  establishes 
beyond  controversy  the  fact  that  the 
prosecutrix  was  an  accomplice,  and  par- 
tteepa  crlwtnia  In  the  crime,  and  that  her 
testimony  has  not  been  corroborated  by 
any  other  testimony  In  the  case.  In  thin 
we  cannot  concar  with  counsel  for  appel- 
lant. If  it  be  conceded  that  the  prosecu- 
trix was  an  accomplice,  then  she  Is,  we 
think,  sufficiently  corroboratd  by  the  fact 
that,  as  soon  as  the  child  was  born,  the 
defendant  separtedfrom  his  wife  and  fami- 
ly on  account  of  that  fact,  and  went  off 
to  a  distant  relative's  to  live:  and  the 
further  fact  that,  when  his  wife's  relatives 
sought  falm  for  the  purpose  of  demanding 
an  explanation  of  his  conduct,  be  admit- 
ted bis  guilt.  Having  found  no  reversible 
error  in  the  Judgment,  it  is  afl9rroed.  All 
Judges  present  and  concurring. 


ToDD  V,  State. 
(Otmrt  of  AppeaU  of  Texas.    Feb.  87,  1888.) 
SoMDAT  Laws — Hals  op  Dkuob — Evidbmck. 
Penal  Code,  art.  186,  prohibits  the  sale  of 
merchandise  on   Sundays,    and   article   187  pro- 
vides that  article  18(i  shall   not  apply  to  the   sale 
4/  drugs  and  medicine.    Held,  where  defendant 


iros  accused  of  sellini;  Florida  water  on  Snndajrs, 
and  the  testimony  of  several  physicians  called  as 
witnesses  of  the  state  was  conflicting  as  to 
whether  Florida  water  was  a  medioine,  and  de- 
fendaut  testified  that  he  kept  a  drug,  book,  and 
general  store,  and  kept  the  article  among  his 
medicines,  and  sold  it  as  such,  that  the  evidenoe 
did  not  warrant  a  conviction. 

Appeal  from  Fort  Bend  eonnty  court; 
M.  J.  HiCKBT,  Judge. 

John  Todd  was  convicted  ofselllog  mer- 
chandise on  Sunday,  and  appeals.  Re- 
versed. 

Richard  H.  UHrrtaon,  Asst.  Atty.  Gen., 
tor  the  State. 

Davidson,  J.  Appellant  was  tried  on 
an  information  charging  him  with  a  vio- 
lation of  the  Sunday  law  nnder  the  provis- 
ions of  article  186,  Pen.  Code.  The  evi- 
dence shows  that  the  defendant  kept  a 
stock  of  drugs  with  his  general  merchun- 
dise,  but  had  no  regular  prescription  clerk, 
and  did  not  fill  prescriptions.  It  further 
shows  that  the  article  sold  was  what  is 
known  as  "Florida  Water. "  It  was  ques- 
tioned on  the  trial  whether  ornot  Florida 
Water  would  come  under  the  denomina- 
tion of  drugs  or  medicines,  and  upon  this 
point  Dr.  Stone,  a  physician  of  4U  years' 
practice,  testlfled :  "  I  consider  Florida 
water  a  drug  and  medicine.  Have  often 
seen  it  used  as  a  deodorant  in  a  sick-room. 
I  have  often  prescribed  it  in  my  practice, 
and  known  other  physicians  to  prescribe 
It.  »  •  •  I  have  known  Florida  water 
to  be  used  fur  sick  headache.  Ladies  fre- 
quently use  it  tor  sick  headache  and  nan- 
sea.  1  do  not  know  of  what  Florida 
water  is  composed.  It  in  not  in  the  dis- 
pensatory, and  is  therefore  not  officinal. 
•  •  •  I  have  prescribed  Florida  water 
in  treatment,  both  as  a  deodorant  and  as 
a  remedial  agent  in  alleviating  pain."  Dr. 
McUoy,  for  the  state,  testified  that  he 
was  a  physician,  and  had  been  practicing 
medicine  for  40  years.  He  did  not  know 
the  Ingredients  of  Florida  water,  and  did 
not  know  what  it  wns.  Did  not  know 
whether  It  was  a  druir  or  medicine  or  not. 
He  knew  nothing  about  it,  and  had  never 
nsed  it  in  the  sick-room.  He  said  it  was 
not  to  be  found  In  the  dispensatory  or 
materia,  medlca,  but  that  the  dispensatory 
and  materia  medlca  did  not  contain  all 
thedrugsand  mcdiclnesin  use.  Physicians 
do  not  consider  any  drug  oiflclnal  not 
mentioned  In  these  works.  Dr.  Gibson 
testified  for  the  state  that  he  was  a  prac- 
ticing physician  of  about  40  years.  This 
witness  did  not  consider  Florida  water  a 
drug  or  medicine,  and  bad  never  used  it  in 
his  practice,  and  bad  never  known  it  URed 
or  prescribed  by  physicians;  that  he  had 
beard  of  Its  being  used  In  the  sick-room  as 
a  deodorant.  Defendant  Todd  testified: 
"I  keep  a  drug,  book,  and  general  store. 
I  keep  all  kinds  of  general  or  ordinary 
medicine,  bnt  do  no  prescription  work.  I 
sold  the  article  to  witness  Onslow  as  a 
medicine.  I  consider  it  a  medicine,  or 
would  not  have  sold  it  on  Sunday  for  any 
conHlderatlon.  Since  the  enforcement  of 
the  Sunday  law  1  have  been  specially  care- 
ful not  to  Hell  anything  prohibited  by  law 
to  be  sold  on  Sunday.  1  kept  the  article 
sold  to  Onslow  among  mj;  stock  of  meUi- 
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cinea  as  such,  aud  8U  sold  it.  I  have  had 
appUcatlune  to  purcbaae  other  articles 
that  I  have  In  stock,  that  were  not  al- 
lowed to  be  sold,  nearly  every  Sunday 
since  the  enforcement  of  the  Sunday  law 
in  the  town  of  Richmond,  Fort  Bend  coun- 
ty, Texa^,  where  I  am  In  business,  which 
began  with  the  ending  of  the  big  revival 
Inaugn  rated  by  Rev.  Sam  Jones  in  Hous- 
ton, Texas."  Under  our  statute  (article 
187,  Pen.  Code)  the  sale  of  drugs  and  medi- 
cines is  not  prohibited  on  Sunday.  We  do 
not  believe  the  evidence  in  this  case  sup- 
ports the  conviction,  wherefor  the  lodg- 
ment is  reversed  and  the  cause  remanded. 
All  Judges  present  and  concurring. 


Jackson  ▼.  Statb. 
(Court  of  Appeals  of  Texat.     Peb.  27, 1899. ) 

AFFEAL  IK  CSIMINAL  CASES — BiLL  Or  BzCBPTIOira 

— Special  Vknihb — Absenob  or  Venibb-Mbm — 

Mansuauobtek. 
1.  Under  Code  Crim.  Proc.  art.  584.  the  facts 
on  which  ihe  order  of  the  trial  court  granting  or 
refusing  a  ohaoce  of  venue  was  based  most  he 
embodied  in  a  bill  of  exoeptions  before  the  order 
can  be  oonsldered  on  appeal. 

3.  A  special  venire,  which  was  executed  by 
the  sheriff,  will  not  be  vacated  because  improp- 
erlv  directed  to  the  "sheriff  or  any  constable, "  in- 
stead of  the  sheriff,  as  directed  by  article  606, 
Code  Crim.  Proa  Suit  r.  State,  (Tez.  App.)  17 
B.  W.  Rep.  468,  followed. 

S.  Where  fonr  realre-men,  on  the  calling  of 
the  special  venire  in  a  ariminal  case,  failed  to 
appear,  and  defendant  asked  that  proceedings  be 
stayed,  and  that  attachments  be  issaed  for  the 
absentees,  which  request  the  court  refused,  de- 
fendant, in  order  to  take  advantage  of  any  Irreg- 
ularity in  such  ruling,  must  alBrmatively  show 
that  he  was  injured  thereby. 

4.  Where  it  appeared  on  a  murder  trial  that 
deceased  had  threatened  defendant,  but  the  evi- 
dence falls  to  show  that  at  the  time  of  the  kill- 
ing deceased  was  about  to  execute  an}  threats, 
or  made  any  attempt  to  draw  a  weapon,  the  court 
properly  refused  charges  as  to  threats  and  man- 
slaughter. 

Appeal  from  district  court,  Wharton 
connty;  William  H.  Bhrkhart,  Judge. 

Bailey  Jackson  was  convicted  of  murder, 
and  appeals.    Affirmed. 

RUsburd  H.  Harrtaon,  Asst.  Atty.  Gen., 
for  the  State. 

Davidson,  J.  It  is  provided  by  article 
5S4,  Code  Crim.  Proc,  that  "the  order  of 
the  Judge  granting  or  refusing  a  change  of 
venue  shall  not  be  revised  upon  appeal  un- 
less the  facts  upon  which  the  same  was 
based  are  presented  In  a  bill  of  exceptions, 
properly  signed  and  approved,  and  filed  at 
the  term  of  court  at  which  said  order  was 
made."  Under  this  rule  the  facts  should 
have  been  embodied  in  and  brought  up  by 
a  bill  of  exceptions.  Id.  art.  584;  Bowden 
V.  State.  12  Tex.  App.  246;  Blackwell  v. 
State,  2»  Tpx.  App  194,  16  S.  W.  Rep.  697. 
There  being  no  statement  of  facts  incor- 
porated in  ttie  bill  of  exceptions  reserved 
to  the  refusal  of  the  court  to  changes  the 
venue  in  this  case,  that  matter  will  not 
be  considered  by  us. 

In  the  motion  to  quash  the  special 
ventre  it  was  objected  to  said  writ  that  it 
was  Issued  to  the  sheriff  or  any  constable 
in  the  county,  whereas  by  article  605, 
Code  Crim.  Proc,  It  is  provided  that  the 


writ  shall  command  the  sheriff  to  sum- 
mon such  number  of  persons  as  are  named 
In  the  writ  In  the  case  of  Suit  v.  State, 
17  S.  W.  Rep.  468,  (decided  at  the  Tyler 
term,)  where  this  same  point  was  raised 
to  the  venire  faclHS,  It  was  said :  "  While 
it  may  have  been  an  irregularity  to  direct 
a  writ  to  any  copstable  In  addition  to 
the  sheriff.  It  cannot  be  held  tnat  this 
would  vacate  the  writ.  The  title  of  tbe 
summoning  officer  constitutes  no  ground 
for  a  challenge  to  the  array,  nor  will  the 
command  to  the  sheriff  or  any  other  offi- 
cer In  the  alternative  vacate  tbe  process." 
The  sheriff  executed  the  writ.  When  the 
special  vt>j]irewascalled,four  of  the  venire- 
men who  had  been  summoned  failed  to 
appear  and  answer  to  thelrnames,  where- 
upon tbe  defendant  asked  that  tbe  pro- 
ceedings be  stayed,  and  that  attachments 
be  issued  for  the  absentees  to  enforce  their 
attendance;  and  It  is  further  made  to  ap- 
pear by  the  bill  of  exceptions  in  regard  to 
this  matter  that,  as  the  name  of  each  ab- 
sentee was  reached  on  the  call  of  the  list, 
defendant  again  claimed  his  right  to  his 
attendance,  and  again  asked  that  an  at- 
tachment be  issued,  and  that  he  be  not 
compelled  to  pass  upon  any  venire-man 
except  upon  tbe  attendance  of  the  whole 
list,  as  served  upon  him,  which  tbe  court 
refused  to  grant,  and  compelled  the  de- 
fendant to  pass  upon  tbe  Jurors  so  pre- 
sented and  In  attendance.  By  article  618, 
Code  Crim.  Proc,  it  is  provided  that, 
"  when  a  capital  case  is  called  tor  trial, 
and  parties  have  announced  ready  for 
trial,  the  names  of  those  summoned  as 
jurors  in  the  case  shall  be  called  at  the 
court-house  door,  and  such  as  are  present 
shall  be  seated  In  the  Jury-box,  and  such 
as  are  not  present  may  be  fined  by  the 
court  in  a  sum  not  exceeding  fifty  dollars;  * 
and,  at  the  request  of  either  party,  an 
attachment  may  issue  for  any  person 
summoned  who  Is  not  present,  to  have 
him  brought  before  the  court."  Under 
this  provision  of  our  statute,  in  order  for 
a  party  to  avail  himself  of  his  right  to 
have  an  attachment  for  the  absent  special 
venire-man,  he  should  apply  for  the  same 
as  soon  as  It  is  ascertained  by  the  call  at 
the  court-house  door  that  any  of  the 
Jurors  summoned  are  not  present.  If  he 
falls  to  apply  for  his  attachment  at  that 
time,  then  he  Is  presumed  to  have  waived 
the  same.  Kennedy  v.  State,  19  Tex. 
App.  618;  Thompson  v.  State,  Id.  693.  It 
is  not  certain  from  the  bill  of  exceptions 
In  the  record  whether  or  not  the  attach- 
ments were  applied  for  as  soon  as  the 
names  of  the  Jurors  were  called  at  the 
court-bouse  door,  and  It  was  ascertained 
that  they  were  absent.  In  regard  to 
these  absent  venire-men,  it  is  shown  by 
the  explanation  of  the  learned  trial  judge 
to  the  bin  of  exceptions  that,  "when  the 
request  for  the  attachment  was  made  by 
the  defendant's  attorneys,  the  court  in- 
quired of  the  sheriff  tbe  residence,  and 
when  he  could  likely  get  them  Into  court. 
He  stated  that  they  lived  In  different  and 
remote  parts  of  the  county,  some  as  far 
as  twenty  miles  from  the  court-liouse; 
and  ttiat  it  would  require  two  or  three 
days  to  get  them,  if  they  could  be  gotten 
at  all."    Tbe  fact  as  to  the  di|S«ulty  to, 
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secnre  the  attendance  of  tbeae  Tenlre- 
men,  aa  stated  by  the  sheriff,  waa  not 
controverted  or  attempted  to  be  contro- 
verted by  the  defendant  or  hla  counnel. 
See  LWar  v.  State.  26Tex.App.  115,  9  S.  W. 
Rep.  552.  Thia  should  have  been  done  In 
order  to  entitle  the  defendant  to  c<iraplain 
of  the  action  of  the  court.  Bot  in  case 
we  concede  any  Irregularity  or  error  In 
the  ruling  of  the  court  aa  above  com- 
plained of,  it  la  not  an  eiror  of  a  reversi- 
ble character,  unless  It  be  afiSrmatlvely 
shown  by  the  defendant  that  injury  has 
inured  to  him  on  account  of  the  failure  to 
observe  any  of  the  rcgulHtions  prescribed 
by  the  statute  for  the  organizatiun  of  the 
Jury  summoned  under  the  special  veniro 
facias.  The  statutes  with  regard  to  the 
formation  of  a  Jury  in  capital  oases  are 
directory,  and  not  mandatory ;  and,  where 
sulistantlul  compliance  has  been  observed, 
no  Irregularity  or  failure  upon  the  part  of 
the  court  to  observe  a  literal  compliunce 
with  said  statutes  will  be  held  reversible 
error,  unless  Injary  to  the  defendant  Is 
shown.  Murray  v.  State,  21  Tex.  App. 
406.  1  S.  W.  Rep.  622;  Hudson  v.  State,  28 
Tex.  App.  323,  13  S.  W.  Rep.  388.  A  de- 
fendant cannot  anreasunably  delay  a  trial 
on  account  ol  the  absence  of  the  Jurors 
who  have  beeu  summoned.  Habel  v. 
State,  2S  Tex.  App.  5f«,  13  8.  W.  Rep.  1001. 

Defendant's  counsel  asked  the  court  to 
charge  the  Jury  with  regard  to  threats 
and  also  manslanghter  as  a  part  of  the 
law  of  the  case.  This  the  court  declined 
and  refused  to  do,  and  in  this,  ne  thintc, 
there  was  no  error,  because,  while  there 
was  evidence  of  threats  upon  the  part  of 
de<;ea8ed  towards  the  defendant,  the  testi- 
mony adduced  at  the  trial,  and  all  the 
testimony,  fails  to  manifest  that  the  d»> 
'  ceased  at  the  time  of  the  homicide  had 
done  any  act  tending  to  show  he  was 
about  to  execute  any  threats  which  he 
might  have  made.  He  waa  driving  his 
wagon  along  at  the  time  tlio  defendant 
Dred  the  first  shot,  and  he  had  done  noth- 
ing, save  to  check  up  bis  team,  when  be 
saw  the  gun  was  about  to  be  tired.  He 
made  no  demonstration  to  draw  or  use  a 
weapon,  if  be  had  one  about  hU  person  at 
the  time.  Defendant  fired  upon  and  shot 
decesHed  four  times.  There  was  no  man- 
slaughterin  tbecase, and  the  court  did  not 
err  In  declining  to  charge  upon  that  phase 
of  the  law. 

Defendant  was  found  guilty  of  murder 
in  the  first  degree,  and  his  pnnlahment 
assessed  at  a  life  term  in  the  penitentiary. 
We  have  been  unable  to  discover  any  ma- 
terial or  revernible  error  in  the  record, 
and,  believing  that  the  verdict  and  Judg- 
ment are  abundantly  austained  by  the  evi- 
dence, the  Judgment  is  affirmed.  All 
Judges  present  and  concurring. 


FKLSBiNTHAt,  V.  STATB. 

(Court  ctf  AppeaiB  qf  Texat.  Feb.  27, 1893.) 
Criminal  Law— Evidknce — Othbr  Cbimss. 
Where  defendant,  on  trial  for  embezzlement, 
had  not  put  his  character  In  issue,  It  was  error 
for  the  trial  court  to  permit  a  Jadnnent  of  con  vio- 
tlon  against  defendant  for  burglary  to  be  intro- 
duced and  read  in  evidence  in  order  to  overcome 
defendoat's  arplicatlon  for  a  ooutinuanoe  on  the 


ground  of  the  absence  of  s  witness  by  wta(Mn  it 
was  expected  to  prove  tlie  g«>od  character  of  de- 
fendant. 

Appeal  from  district  court,  Bexar  coun- 
ty ;  O.  H.  NooNAN,  Judge. 

B.  M.  Felsenthal  was  convicted  of  em- 
beztlement,  and  appeals.    Reversed. 

A.  Lewy,  for  appellant.  Richard  B. 
HarriaoB,  Asst.  Atty.  Oen.,  tor  the  State. 

Whitr.  p.  J.  Appellant  was  tried  and 
convicted  in  the  court  below  upon  an  in- 
dictment charging  him  with  emt>eKle- 
ment.  Defendant's  second  bill  of  excep- 
tions shows  that  on  the  trial  the  state, 
over  objection  of  defendant,  was  permit- 
ted by  the  court  to  introduce  and  read  In 
evidence  from  the  criinlDRl  minute-books 
of  Bexar  county,  in  cause  No.  4,496,  in 
the  case  of  the  State  of  Texas  vs.  Dick 
Felsenthal,  a  Judgment  of  conviction 
against  this  defendant  for  burglary,  in 
which  the  punishment  n-as  asseesed  at 
four  years  in  the  penitentiary;  and  also 
to  read  in  evidence  the  sentence  of  the 
court  sentencing  the  defendant  to  confine- 
ment in  the  penitentiary  in  accordance 
with  said  verdict  of  the  Jury.  The  ob- 
jections of  the  defendant  to  the  admissi- 
bility of  this  testimony  were:  Fimt,  l>e- 
cause  the  defendant  had  not  put  his  char- 
acter in  issue;  second,  there  was  no  al- 
legation lu  the  indictment  charging  this 
defendant  with  having  been  previously 
convicted  of  any  offense:  and,  third,  be- 
cause said  Judgment  and  spntence  were 
calculated  to  prejudice  the  Jurj'  against 
the  defendaut.  The  learned  trial  Judge, 
In  his  explanation  of  this  bill  of  excep- 
tions, states  "that  the  testimony  was  ad- 
mitted in  order  to  overcome  the  allega- 
tion In  defendant's  application  for  a  con- 
tinuance, wherein  he  sought  to  obtain  a 
continuance  for  the  absence  of  one  Strauw, 
by  whom  it  was  expected  to  prove  the 
good  character  of  the  defendant  tor  hon- 
esty and  Integrity."  The  admlsHion  of 
this  testimony  was  clearly  erroneous, 
and  prejudicial  to  the  rights  of  the  de- 
fendant, as  such  evidence  tended  in '  no 
manner  to  illustrate  any  point  involved 
In  the  case;  and  it  was  proof  of  a  col- 
lateral, independent  crime,  which  could 
afford  no  reuBonable  presumption  or  in- 
ference pertinent  to  any  issue  in  the  cane. 
Cesnre  v.  State,  1  Tex.  App.  19;  Fore  v. 
State,  5  Tex.  App.  251 ;  GuaJardn  v.  State, 
24  Tex.  App.  003,  7  S.  W.  Rep.  H31;  Taylor 
V.  State,  27  Tex.  App.  4<i3,  11  8.  W.  Rep. 
462.  The  explanation  of  the  learned  trial 
Judge  does  not  show  any  valid  and  autfl- 
clent  reason  why  the  general  rule  with  re- 
gard to  evidence  of  this  character  should 
have  been  suspended,  and  the  evidence 
admitted.  If  defendant  did  show  by  bis 
api>liL-ation  for  a  continuance  that  he  in- 
tended to  put  his  character  for  hoiiestx 
In  issue,  then  the  granting  or  refusing  of 
the  continuance  was  a  matter  addresxed 
to  the  discretion  of  the  court;  and  its  con- 
tents were  not  matter  of  which  the  Jury 
had  cognisance  or  could  consider,  nnleea 
the  application  itself  bad  been  legiti- 
mately in  evidence  before  them.  In  pass- 
ing upon  the  motion  for  a  continuance, 
the  court  might  have  considered  this  evi- 
dence In  determining  the  probable  tmth 
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nf  satd  application ;  bnt,  even  it  the  Jary 
had  known  that  defendant  expected  or 
intended  to  make  eucb  proof  with  regard 
to  hie  character,  It  wonid  not  hare  been 
proper.  In  advance  ol  bis  having  attempt- 
ed to  make  the  proof,  to  have  introduced 
any  evidence  controverting  the  troth  of 
Ilia  proposed  teetlmciny  in  that  regard. 
Until  the  defendant  in  a  criminul  case  has 
tiimself  pot  bis  character  °  In  isaue,  the 
state  has  no  rlgbt  to  Introduce  testimony 
Bbowing  bis  bad  character.  Fur  the  error 
of  the  court  in  admitting  the  testimony 
above  discussed  the  judgment  is  reversed, 
and  the  cause  remanded.  All  Judges  pies- 
eut  and  concurring. 


MoCONNRLL.  V.  StATK. 

{Court  ttf  AvpeaU  of  Texas.    Feb.  97, 1808. ) 
TBsn— Ckiminai.  Liw—  Costi  nca:«ce— Diuobncs 

— ISSTRDCTIOHB— AoCOMPUCBg. 

1.  Wliera,  on  a  trial  for  the  theft  of  a  horae,  the 
evidence  shows  that  defendant,  on  the  day  ^ter 
the  theft,  -went  with  a  companion  to  the  house  of 
H.,  and  tbal  another  person  on  the  same  d^ 
vrent  to  the  house  with  the  stolen  hoiae,  and  H. 
testifies  that  all  three  came  together,  a  continu- 
ance should  have  been  granted,  proper  diligence 
having  been  shown,  to  procure  the  testimony  of 
three  witnesses  that  on  the  day  In  question,  or 
the  day  after,  they  met  defendant  and  his  com- 
panion, alone,  and  without  the  horse,  on  their 
way  to  said  house,  and  that  they  stated,  as  pre- 
▼ioa^y  testified  by  H.,  that  they  were  on  tneir 
way  to  the  house  of  H.,  to  secure  work  and  col- 
lect a  debt. 

2.  Defendant's  testimony  that  he  delivered 
to  the  proper  officer  the  wnt  of  attachment  for 
the  witnesses,  corroborated  by  the  fact  that  other 
witnesses  named  in  the  writ  were  attached  and 
appeared,  was  sufficient  to  prove  due  diligence, 
and  failure  to  mail  the  writ  to  the  absent  wlt- 
nesses,  who  lived  in  another  county,  was  imma- 
terial. 

8.  Where  the  main  testimony  against  defend- 
ant was  that  of  an  acknowledged  accomplice  and 
of  H.,  and  there  was  evidence  that  H.  was  an 
accomplice,  and  the  court  charged  that  convic- 
tion (sould  not  be  nad  on  sild  accomplice's  testi- 
mony alone,  failnre  to  charge  that  one  accom- 
plice ooold  not  corroborate  another  was  error. 

Appeal  from  district  coart,  Montague 
county:  Jambi>  Mastsbson.  J udge. 

Coily  McOonnell  was  convicted  of  lar- 
ceny, and  appeals.    Beversed. 

Ford  A  McComb,  for  appellant.  Rich- 
ard H.  Harriaon,  Asst.  Atty.  Qen.,  for  the 
State. 

HcBT,  J.  This  is  a  conviction  for  theft 
of  a  horse.  Appellant  moved  to  continue 
tbe  rase  for  want  of  the  testimony  of  sev- 
eral witnesses  who  lived  in  Wallerconnty. 
It  Mpi>ear8  that  the  attachment  for  these 
witnesses  was  delivered  to  defend snt,  and 
that  be  placed  it  in  tbe  bands  of  a  proper 
ofHcer,  directing  bim  to  serve  it.  This  writ 
was  not  returned,  bat  some  of  tbe  wit- 
oesses  named  therein  were  attached  and 
appeared.  The  trial  court  overruled  the 
motion  for  a  continuance,  npon  tbe 
ground  that  tbe  attachment  was  not 
sent  by  mail,  but  was  delivered  to  defend- 
ant. We  do  not  think  this  ruling  can  be 
sustained,  for  If,  In  fact,  the  writ  was  de- 
livered to  tbe  proper  oRlcer,  this  would 
be  all  that  the  law  requires.  That  It  was 
so  delivered  was  not  only  swum  to  by 
appellant,  but  was  shown  by  the  fact  tbat 


other  witnesses  named  In  the  writ  were 
attached  and  appeared  at  the  trial.  Tbe 
dlll(i:ence  was  sufficient.  Wasthe  evidenee 
of  any  of  the  witnesses  material,  and  prob- 
ably true?  it  was  very  material,  and  not 
at  all  improbable,  when  coDsidered  In  the 
light  of  the  whole  testimony.  The  theft 
occurred  on  the  night  of  January  19, 1891. 
The  property  was  taken  to  the  house  of 
Hargraves  on  the  20th  of  January,  1891, 
by  Ferguson,  a//A8CblRholm.  Sorsbyaaw 
defendant  and  his  co-defendant  on  the  2U<^b 
or  2l8t.  on  the  public  road,  going  In  the 
direction  of  Conroe,  near  to  which  place 
lived  Hargraves.  They  were  alone,  and 
did  not  have  any  of  the  stolen  property. 
The  defendant,  by  his  own  testimony,  cor- 
roborates this  witness.  He  desired  the 
presence  of  John  Manning  and  J.  W. 
Starkesly,  by  whom  he  proposes  to  prove 
that  they  met  him  and  Vanbarten  on  the 
21st  of  January,  going  in  the  direction  of 
Hargraves'.  and  that  they  stated  the  ob- 
ject of  their  trip  to  Hargraves',  which 
was  the  same  as  (hat  testified  to  by  Har- 
graves; tbat  is,  McConnell  to  secure 
work,  and  Vanharten  to  collect  a  debt 
which  Hargraves  owedblsfather.  Wheth- 
er defendant  or  Hargraves  was  mistaken 
as  to  the  day  on  which  they,  In  company 
with  Ferguson,  reached  Hargraves'  is  Im- 
material under  the  facts  of  this  case,  be- 
cause evidently  the  parties  made  but  the 
one  trip.  Under  this  state  of  facts,  the 
evidence  of  tbe  witnesses  Manning  and 
Starkesly  was  of  the  greatest  importance. 
It  would  not  only  contradict  the  testi- 
mony of  the  acknowledged  thief  Attoway, 
but  would  explain  their  presence  at  Har- 
graves*. 

Tbe  court  charged  tbe  Jury:  "A  convic- 
tion cannot  be  had  upon  the  testimony  of 
an  accomplice,  unless  corroborated  by 
otner  evidence  tending  to  connect  the  de- 
fendant with  the  offense  committed,  and 
the  corroboration  is  not  sufficient  if  it 
merely  shows  the  commission  of  the 
offense.  The  witness  Attoway,  according 
to  the  testimony,  is  io  tbs  attitude  of  an 
accomplice.  A  conviction  cannot  t>e  had 
npon  his  testimony  alone,  bat  if,  taken  in 
connection  with  ail  tbe  other  evidence, 
yon  are  satisfied  beyond  a  reasonable 
doubt  that  defendant,  acting  with  tbe  oth- 
er parties  jointly  indicted,  is  guilty  of  tbeot^ 
fense  charged,  and  if  the  corroboration  by 
other  evidence  in  the  case  convinces  yoa 
beyond  a  reasonable  doubt  thatdefendant 
Is  guilty,  or  if  the  other  evidence  In  tbe 
case,  laying  aside  the  testimony  of  Atto- 
way. satisfy  you  beyond  a  reasonable 
doubt  that  defendant  is  guilty  as  ctaarared, 
then  convict;  otherwise  acquit. "  Consid- 
ering tbe  statement  of  facts  carefally,  we 
are  convinced  tbat  no  honest  Jury  would 
convict  appellant  in  tbe  absence  of  the  tes- 
timony of  Hargraves.  He  swears  that 
appellant,  Vanbarten,  and  Ferguson,  to- 
gether, came  to  bis  boose;  Ferguson  being 
in  possession  of  the  stolen  property. 
While  the  court  gave  instructions  as  to 
the  testimony  of  an  accomplice,  the  jury 
were  not  Informed  that  one  accoraplica 
cuuld  notcorroborate  another.  This  was 
especially  necessary,  as  the  court  held  At- 
toway as  an  accomplice.  If  Attoway  Is 
worthy  of  belief,  Hargraves  was  clearly 
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ao  accomplice;  and  that  he  conid  not 
corroborate  another  efaould  have  been 
ffiven  in  charge  to  the  Jary.  The  Judg- 
ment iB  reversed,  and  the  canae  remanded. 
Ail  Judges  preaent  and  concurring. 


Blankenbhip  ft  Blakk  Co.  V.  Tillman. 
(Court  ctf  Appealt  qf  Texas.    March  3, 1899.) 

Statotb  or  FuAuna— Pbommi  to  Answbk  *or 
Debt  or  Anothbb — Novatiox. 
A  novatioD  Is  not  a  promise  to  pay  the 
debt  of  another,  within  the  statute  of  franda, 
and  need  not  be  in  writing. 

Appeal  from  Dallas  county  court;  E.  G. 
BowBB,  Judge. 

Action  by  Blankenship  ft  Blake  Com- 
pany against  E.  M.  Tillman  to  recover  on 
a  novation  promise.  Dismissed.  Plain- 
tiff appeals.    Reversed. 

Wooten  A  Kimbrougb,  (or  appellant. 
Victor  H.  Hexter,  tor  appellee. 

Davidson,  J.  This  spit  was  originally 
brought  in  the  Jostice  court  ut  Dallas 
county  by  appellant  against  appellee  tor 
flKT.TS  alleged  to  be  due  the  said  com- 
pany, in  this  wise:  One  A.  J.  Bamett,  re- 
siding at  Leadky,  Tex.,  was  In  the  habit 
of  paying  the  employe  of  appellee,  Till- 
man, (or  services  in  a  mine  at  Leadky. 
ana  drawing  on  Tillman  In  Dallas,  with 
the  rerelpts  of  the  men  so  paid  attached 
aB  Tourhera,and  the  said  drafts  were  paid 
by  Tillman  on  presentation.  In  August, 
1888, Tillman  owed  Bnrnett  9187.75  on  this 
account,  and,  Tillman  happening  to  be  In 
Leadky,  Bamett  called  on  l^lm  (or  the 
money,  and  told  hira,  If  It  was  not  conven- 
ient to  pay  the  cash,  be  would  draw  on 
him  (or  It  as  usual  at  Dallas,  only  that, 
instead  of  making  the  draft  payable  to 
bimseir,  as  was  his  habit,  he  would  draw 
it  in  favor  of  Blankenship  ft  Blake  Com- 
pany, as  be  (Bamett)  was  indebted  to 
them  a  large  sum  of  money.  Tillman  re- 
plied that  he  was  Just  returning  to  Dallas, 
and  that  It  was  entirely  unnecessary  to 
make  the  draft  at  all,  as  he  would  retain 
the  money,  ($mr.75,)  and  pay  it  over  to 
appellant  immediately  on  bis  return  to 
Dallas.  Appellant  called  (or  the  money 
soon  after  Tillman's  return,  and  told  him 
they  considered  him  liable  for  It,  which 
he  did  not  deny.  He  has,  however,  never 
paid  It,  or  any  part  of  it,  and  thisanit  was 
brought  to  recover  It.  The  foregoing 
are  the  allegations  of  appellant's  petition, 
upon  the  proof  of  which  he  relied  for  re- 
covery. Appellee  replied  in  Justice  court 
by  general  demurrer  and  general  denial. 
The  case  was  tried,  Judgment  being  "that 
appellant  has  no  cause  of  action  against 
defendant,"  and  that  plaintiff  recover 
nothing,  etc.  Appellant  appealed  to  the 
county  court.  In  the  latter,  appellee  filed 
what  he  termed  an  "amended  answer," 
denying  that  he  ever  promised  to  pay  the 
sum  of  money  sued  for,  and  "that  If  he 
bad  so  promised,  the  promise  not  having 
l>een  In  writing,  and  the  debt  so  prom- 
ised to  be  paid  being  that  of  a  third  per- 
son or  a  corporation,  plaintiff  has  no 
cause  of  actliin  against  him."  Appellant 
excepted  to  this  amended  answer  as  not 
being  permissible  in  the  county  court.  In- 


asmuch as  It  set  op  an  entirely  new  and 
distinct  defense,  not  pleaded  in  the  Justice 
court,  and  not  being  a  proper  subject  for 
an  amendment  to  the  connty  court ;  and 
also  becaose  it  does  not  properly  plead 
the  "statute  of  frauds, "  nor  any  other  de- 
fense known  to  law,  but  on  Its  face  shows 
that  the  contract  or  promise  relied  on  by 
appellant  in  this  action  does  not  come 
within  the  "statute  of  frauds."  It  was 
therefore  moved  to  strike  ont  the  amend- 
ed answer.  On  Jnne  2,  1890,  the  cause 
coming  on  to  be  heard  on  the  pleadings  of 
both  parties,  the  court  sustained  appellee's 
plea  of  the  "statute  of  frauds"  contained 
in  his  amended  answer,  and  diamissed  the 
cause,  at  appellant's  cost.  From  that 
Judgment,  motion  for  a  new  trial  having 
been  overruled,  this  appeal  Is  prosecuted. 
We  are  of  opinion  that  the  court  erred 
In  the  rulings  complained  of  by  appellant. 
A  promise  or  contract  by  which  one  party 
agrees  to  pay  over  to  another  party  a 
sum  ot  money  for  a  third  party,  the  first 
party  being  Indebted  to  the  second,  and 
the  second  to  the  third,  does  not  come 
within  the  "statute  of  frauds,  "and  need 
not  be  In  writing.  Rev.  St.  art.  24C4: 
1  Civil  Chs.  Ct.  App.  S  952;  Spann  v.  Coch- 
ran, 63  Tex.  240;  McCown  v.  Scbrimff,  21 
Tex.  27:  Hill  v.  Frost,  69Tex.  25.  For  the 
errors  Indicated  the  Judgment  Is  reversed, 
and  the  cause  remanded. 

WaiTB,  P.  J.,  concurs.    Hubt,  J.,  ab- 
sent. 


Bratt  v.  State. 

(Court  qf  Appeala  cf  Texat.    March  a,  USSSl) 

AssAOiA  WITH  Urnm  to  Eiix— Dbobbb  or  Voaon 

— iKSTKnCTlOSS. 

On  trial  for  assault  with  intent  to  murder, 
there  was  evidence  that  defendant  and  one  B. 
were  quarreling  and  applying  to  each  other  vari- 
ous vile  epithets,  when  B.  's  handa  were  seen  to 
move,  and  defendant  called  out  that  5be  had 
thrown  snuS  In  her  eyes;  that  B.  then  started  to 
run,  but  fell,  and  defendant  rashed  on  hsr,  and 
out  her  dangerously  with  a  razor.  The  court 
eharged  that  if  B.,  after  throwing  the  anuS,  aban- 
doned such  assault,  and  defendant  ttien  cat  her 
with  a  razor,  and  used  more  foroe  than  was  neo- 
essary  in  defending  herself,  and  if  defendant 
yolnntarily  renewed  the  dli&culty,  and  did  the 
cutting  with  Intent  to  Kill  B.,  the  Jury  should 
convict.  Held  erroneous,  the  degree  of  force  be- 
ing immaterial. 

Appeal  from  district  court,  NuecoB  coun- 
ty; J.  C.  Russell,  Judge. 

Lena  Beaty  was  convicted  of  an  as- 
sault, and  appeals.    Reversed. 

Wells,  Stajrtoa  A  Kleberg,  for  appellant. 
Richard  H.  H»rrlaon,  Asst.  Atty.  Uen.,for 
the  State. 

White,  P.  J.  This  is  an  appeal  from  a 
conviction  of  assault  with  intent  to  mur- 
der one  Bell  Williams.  In  substance,  the 
main  features  of  the  testimony  are  about 
as  follows,  to-wit:  These  parties  bad 
been  In  attendance  upon  church,  and,  as 
the  congregation  was  dispersing.  Bell 
Williams,  her  mother,  and  sister  were  go- 
ing ont  of  the  church,  and,  as  Bell  passed 
where  the  defendant  was  sitting,  she 
spoke  to  her  In  an  undertone,  calling  her 
a'tilut."    Defeudant  followed  the  parties 
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oat,  and.  after  they  bad  gotten  a  aburt 
dUtance  troni  the  cbarcb,  she  called  to 
Bell  Williania  by  name,  and  asked  her  to 
stop.  She  then  asked  her  why  she  had 
called  her  a  "  slut. "  Bell  replied  she  bad 
a  rli(bt  to  do  so,  becanse  she  had  found 
her  In  bed  wttb  ber  (Bell's)  husband.  De- 
fendant replied,  'If  I  am  a  slut,  you  are  a 
bitch ;^  and  then  parties  present  saw 
some  movement  of  Bell's  hands,  and  ap- 
pellant exclaimed,  "God-  damn  you,  yuu 
bave  tbrown  snuD  In  my  eyes."  Alter 
tbruwlui;  the  snalf,  Bell  Williams  started 
to  run,  but  fell;  whereupon  defendant 
rushed  upon  and  commenced  cutting  her 
with  a  knife  ur  razor,  when  she  was  pulled 
off.  After  tbey  were  separated,  it  was 
funnd  that  Bell  Williams  was  dangerous- 
ly cut  in  the  tbigb  vtith  a  knife  or  rasor, 
tbe  wound  being  a  serious  one  and  quite 
deep.  Upon  this  8t>ite  of  facts  tbe  learned 
trial  judge,  amons other  matters,  charged 
tbe  jnry  as  follows  In  the  seventh  para- 
graph of  his  charge:  "Again,  if  tbe  jury 
shall  find  that  said  Bell  WilliamB  did  in 
fact  throw  snutf  or  other  substance  in  the 
defendant's  eyes,  causing  her  pain  and 
BoOering,  and  that  she  then  abandoned 
Miirh  assault,  and  offered  no  other  violence 
to  the  person  of  tbe  defendant,  and  that 
defendant  then  rushed  upon  said  Uell 
Williams,  and  stabbed  her  with  a  knife 
or  cut  her  with  a  raxor  with  Intent  to 
murder  ber,  and  that  snch  stabbing  or 
cutting  was  more  force  than  was  neces- 
sary to  be  used  in  defending  herself,  and 
that  defendant  voluntarily  renewed  tbe 
(llfflculty,  and  did  said  cutting  with  tbe 
Intent  to  take  the  life  of  said  Bell  Will- 
lama,  yon  will  find  her  guilty  as  charged 
in  the  indictment,  and  assess  the  proper 
punishment. "  This  charge  Is  erroneous, 
la  vague,  indefinite,  uncertain,  and  calcu- 
lated to  mlsieau  and  confuse  the  jury  upon 
the  facts  stated.  In  so  far  as  the  defend- 
ant's rights  are  concerned,  the  questions 
uf  force,  degree  of  force,  and  comparative 
force  do  not  constitute  an  element  in  de- 
termining whether  tbe  crime  ]i  raau- 
alaugbter  or  not.  Manslaughter  Is  volun- 
tary homicide,  committed  under  the 
Immediate  influenceofandden  passion  aris- 
ing from  nn  adequate  cause.  It  is  a  vol- 
untar.v,  intentional  killing,  and,  if  the 
party  shot  deceased  to  death  with  a  can- 
non when  he  could  bave  killed  him  as  well 
with  a  pocket  knife,  the  tact  that  he  used 
more  force  than  was  necessary  could  not 
enter  Into  the  composition  of  the  offense 
at  all.  Tbe  Jury,  in  ti:l8  instance,  might 
very  well  have  concluded,  under  tbe 
charge,  tuat  because  she  used  more  force 
than  was  perhaps  necessary  to  effect  her 
purpose,  defendant  was  guilty  of  an  as- 
aaolt  with  intent  to  murder;  whereas,  if 
the  killing  had  occurred  under  the  clrcum- 
atancea  stated.  It  would  have  been  man- 
slaugbter,  and,  deatb  not  having  ensued, 
tbe  defendant  would  only  have  been  guilty 
of  aggravated  assault.  Force,  and  com- 
parative force,  are  applicable  solely  to  de- 
fensive, and  not  offensive,  acts.  Where 
selT-defenae  is  tbe  iaaue.  it  is  a  legitimate 
qnestion  whether  tbe  party  has  exceeded 
the  bounds  of  defense  or  not,  and  the  ques- 
tion of  excessive  force  would  be  u  very 
proper  one  to  be  submitted   to  the  jury; 


bat  it  la  oat  of  place,  and  tends  only  to 
confuse,  where  it  is  attempted  to  be  applied 
to  manalanghter. 

Another  delent  in  the  charge  of  the  court 
Is  that  the  defendant's  guilt  is  made  to 
hinge  apon  the  iibandonment  by  the  in- 
jured party  of  the  dlfhculty,  ber  flight,  and 
the  pursuit  by  the  defendant,  with  a  re- 
newal of  the  difflcdity  by  the  latter.  If 
the  injured  party  threw  snuf!  in  the  eyes 
of  tbe  defendant,  which  caused  her  pain, 
and  either  from  the  pain  or  anger,  rage 
or  sudden  resentment  caused  b.T  tbia  act 
of  tbe  Injared  female,  the  defendant  pur* 
sued  her,  and  she  fled,  but,  still  incited  by 
tbe  passion  that  had  been  thus  engen- 
dered, defendant  overtook  and  stabbed 
her  with  a  knife,  or  cut  her  with  a  razor, 
with  Intent  to  kill  her,  her  offense  would 
bave  been  manslaughter  had  deatb  en- 
sued, and  not  bavlng  killed  her,  as  in  tbia 
Instance,  her  crime  would  bave  been  no 
higher  offense  than  aggravated  assanlt. 
This  theory  of  the  case  presented  by  the 
evidence  was  not  submitted  by  the  charge 
of  tl)e  court  to  the  jury,  and  because  of  tbe 
error  in  the  charge  as  pointed  out,  and 
the  omission  to  charge  aa  above  indicat- 
ed, the  judgment  la  reversed,  and  thecauae 
remanded. 

DAYiuaoN,  J.,  concara.  Hurt,  J.,  ab- 
aent. 


MoRoAN  V.  State. 
(CoTtrt  of  Appedla  cf  Texas.    March  8, 1802.) 

TBIVT  — I.IDICTHEHT— AlLEOATIOKS  OF  Tim  AND 

Flags — Vbboict — RBouviNa  Btolsh  Goods — 

BVIDSNCE. 

1.  Where  the  first  ooant  of  aa  indiotment 
charged  stealing,  and  tbe  second  receiving  stolen 
cattle,  and  the  date  when  ana  the  county  where 
the  theft  was  committed  were  properly  alleged 
in  the  first  coant,  they  need  not  be  repeated  in 
the  second  count. 

a.  Where  the  first  of  five  counts  in  an  Indiot- 
ment charged  theft,  and  the  other  four  receiving 
stolen  cattle,  and  the  trial  court  refused  to  make 
the  prosecution  elect  on  which  oount  a  conviction 
would  be  claimed,  and  in  the  charge  defined 
theft,  but  did  not  apply  the  law  thereof  to  the 
facts  of  the  case,  and  applied  the  law  only  to  re- 
ceiving stolen  goods,  averdiotof  goUtyas  oharged 
was  properly  returned,  since,  under  the  court's 
instruction,  the  Jury  could  not  have  found  de- 
fendant guilty  of  theft. 

S.  It  was  admissible  to  show  that  defendant 
knew  tbe  cattle  were  stolen,  by  evidence  that  at 
other  times  and  places  than  that  charged  be  re- 
ceived cattle  from  persona  who  owned  none,  and 
who  had  no  money  to  buy  any;  that  there  were 
many  different  brands  on  the  cattle  received  from 
the  person  from  whom  he  got  the  animal,  as 
charged  in  the  indictment,  while  some  had  their 
brands  burnt;  and  that  all  these  cattle  had  been 
found  in  the  possession  of  the  person  to  whom 
defendant  delivered  them. 

Appeal  from  district  court.  Jack  coun- 
ty; J.  W.  Pattbkson,  Judge. 

C.  W.  Morgan  was  convicted  of  receiving 
stolen  property,  and  appeals.    AfHrmed. 

B.  D.  Welborne.  tor  appellant.  Richard 
H.  Harriaon,  Ass't  Atty.  Qen.,  for  the 
State. 

Davidson,  J.  There  were  five  counts  in 
the  indictment  preferred  against  the  de- 
fendant; the  first  being  one  for  theft, 
and  the  other  four   charging    appellant 
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with  Teralvlns  stolen  property,  knowioe 
the  same  to  have  been  stolen.  The  ver- 
dict of  the  jury  was:  "  We.  the  jury,  flnd 
the  defendant  guilty  ah  charged,  and  as- 
flem  his  ponishment  at  conflnement  Jn  the 
penitentiary  for  two  years."  The  ]ndg> 
ment  rendered  upon  thia  verdict  was  one 
Hading  the  defendant  suHty  of  fraudalent- 
ly  receiving  stolen  pr'operty  knotvlng  the 
aame  to  have  been  stolen.  It  is  insisted 
oo  tills  appeal  that  the  verdict  and  Indg- 
inent  mast  have  been  predicated  apon  the 
Hecond  coant  In  the  iDdlctment,  and  It  Is 
(nrther  insisted  that,  if  such  be  tbe  case, 
the  verdict  and  Jodgment  cannot  stand, 
because  the  said  second  count  Is  fatally 
defective,  in  that  it  fails  to  state  or  allege 
In  terms  tbe  date  when,  and  the  place  and 
coonty  in  which,  tbe  said  offense  was 
committed.  Tbe  date  and  tbe  coonty 
were  properly  alleged  in  the  first  count  of 
the  indictment,  which  was  tbe  count  for 
theft.  This  t)etng  so,  It  was  nnnecessary 
to  repeat  the  date  and  connty  in  the 
second  count.  In  the  case  of  Hntto  v. 
State,  7  Tex.  App.  44,  where  in  the  second 
count  of  an  liiUlctmeut  the  name  of  the 
month  was  written  "Janury,"  and  in  the 
first  coant,  which  was  dismissed,  it  was 
correctly  spelled,  it  was  held  that  the  mo- 
tion in  arrest  of  Judgment  was  correctly 
overruled ;  and  the  case  of  Wills  v.  State, 
8  Mo.  62,  was  cited,  wherein  it  was  held 
that,  where  a  oof/e  prosequi  to  the  first 
of  two  counts  of  an  Indictment  was  en- 
tered, and  tbe  time  of  committing  the 
offense  was  only  shown  by  reference  to 
the  first  count,  the  defendant  might  be 
tried  and  convicted  on  the  second  count. 
Boles  V.  State,  13  Tex.  App.  650.  See,  also, 
Regina  v.  Woverton,  2  Lead.  Crim.  Cas. 
(2d  Ed.)  157.  The  particular  objection  to 
the  second  count,  as  above  stated,  la  not 
well  taken.  But,  even  if  it  were  well 
taken,  we  do  not  concur  with  counsel  for 
appellant  in  bis  assertion  that  the  verdict 
add  Judgment  were  necessarily  predicated 
upon  the  second  count.  The  verdict 
might  as  well  have  been  baaed  upon  one 
or  more  of  the  succeeding  counts,  which 
alsocharifed  recelviug  stolen  property. 

Again,  It  Is  objected  to  the  verdict  that 
it  is  too  general  in  its  character,  and 
coald  apply  as  well  to  the  charge  for 
theft  as  to  the  other  counts  of  receiving 
stolen  property.  And  in  this  connection  It 
is  claimed  that  the  verdict  Is  defective,  be- 
cause, if  based  upon  tbe  first  ground  al- 
leged,—the  theft  of  the  property. — then 
there  was  no  charge  of  the  court  which 
authorised  such  a  verdict  for  theft,  inas. 
much  as  tbe  charge  simply  defined  theft, 
without  applying  it  to  the  facts  of  the 
case,  and  without  instructing  the  jury  as 
to  the  penalty.  And  again^in  this  con- 
nection, it  is  Insisted  that,  after  the  testi- 
mony had  been  adduced,  the  court  erred 
in  declining  and  refusing  to  make  the 
prosecution  elect  upon  which  count  a  con- 
viction would  be  claimed,  and  whether  a 
conviction  would  be  sought  for  theft  or 
only  for  recelvingstolen  property.  Weare 
uf  opinion  that  the  supposed  errors  com- 
plained of  are  not  maintainable.  The 
charge  of  the  court  simply  defined  theft, 
but  did  not  apply  tbe  law  thereof  to  the 
tacts  of  the  case,  nor  anthorlze  the  Jury 


to  return  a  verdict  based  upon  the  proof 
of  tbe  theft  of  the  animal.  In  his  charge 
the  court  only  applied  tbe  law  to  receiv- 
ing and  concealing  stolen  property  under 
tbe  other  counts  in  the  Indictment.  That 
he  should  have  defined  theft  was  necessa- 
ry in  order  that  the  Jury  might  intelligent- 
ly act  with  reference  to  tbe  receiving  and 
concealing  of  property,  knowing  It  to 
have  been  stolen.  The  fact  that  be  did 
not  submit  tbe  question  of  theft  to  the 
Jury  as  an  independent  crime,  to  be  ascer- 
tained by  them  from  thefacts,  in  our  opin- 
ion, manifests  that  he  intended  to  limit 
and  restrict  their  investigations  to  the 
charges  of  receiving  stolen  property, 
knowing  the  same  to  have  been  stolen. 
Under  this  charge  tbe  Jury  could  not  have 
found  tlie  defendant  guilty  under  the  first 
count,  which  was  for  theft,  because  there 
was  no  penalty  provided  or  prescribed  by 
the  court  upon  which  they  conld  have  act- 
ed, and  the  court  did  not  apply  the  law 
of  tlieit  directly  to  the  facts  before  them, 
and  authorise  them  to  find  a  verdict  of 
theft.  His  failure  to  do  so  was  tantamount 
to  a  withdrawal  of  the  charge  of  theft 
from  the  jury,  and  was  tantamount  to  an 
election  as  between  theft  and  receiving 
stolen  property.  It  had  the  same  effect  as 
though  the  court  bad  required  tbe  prose- 
cuting attorney  to  say  whether,  he  would 
elect  as  t>etween  theft  and  receiving  stolen 
property. 

During  tbe  trial  the  state  proposed  to 
prove  the  receiving  of  other  stolen  prop- 
erty by  tbe  defendant  than  that  charged 
in  the  indictment.  This  evidence  was 
offered  for  the  purpose  of  showing  tbe  in- 
tent of  the  defendant  with  reference  to  re- 
ceiving the  cattle  mentioned  in  the  indict- 
ment. This  testimony  was  objected  to  by 
the  defendant,  because  the  cattle  had  nut 
been  taken  about  the  saroe  time  and  place 
as  that  charged  In  tbe  indictment,  and 
because  it  had  not  been  shown  that  the 
defendant  received  said  cattle  at  the  time 
and  place  and  from  the  same  parties  from 
whom  be  had  received  tbe  one  head  of  cat- 
tle alleged  in  the  indictment.  It  Is  further 
shown  by  the  qualification  of  the  judge  tu 
this  bill  of  exceptions  that,  after  the  state 
closed  its  evidence,  this  testimony,  as  ob- 
jected to  by  the  defendant,  was  with- 
drawn from  the  jury,  and  they  were  In- 
structed by  the  court  that  the  defendant 
had  not  been  connected  wltb  tbe  said  cat- 
tle, and  they  would  not  consider  it  for  any 
purpose.  We  are  of  opinion  that  the 
testimony  was  admissible  in  the  first  in- 
stance, and  that  the  defendant '  cannot 
complain, Inasmuch  as  theconrt  withdrew 
the  testimony  from  tbe  consideration  ot 
tbe  jury,  and  told  them  not  to  consider  it 
for  any  purpose.  We  are  of  opinion  that 
the  testimony  should  have  been  admitted, 
as  it  tended  to  prove  tbefraudulent  Intei^t 
upon  tbe  part  of  tbe  defendant  with  re- 
spect to  receiving  the  one  head  of  cattle 
named  in  tbe  Indictment,  and  with  knowl- 
edge on  bis  part  at  the  time  he  rereived 
said  yearling  that  It  was  stolen  property. 
Harwell  v.  ^tate.  22  Tex.  App.  251,  2  S.  \V. 
Rep.  B06.  It  also  tended  to  show  a  sys- 
tematic plan  on  defendant's  part  to  com- 
mit the  crime  charged.  HennssMy  v.  State, 
23  Tex.  App.  340,  5  S.  W.  Rep.  316.    It  is 
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Bbown  by  the  evidence  that  the  defendant 
in  tbia  vase  had  contracted  to  dellTer  a 
lut  of  cattle  in  the  Indian  Territory;  that 
he  had  employed  several  parties  to  oro- 
cnrfl  cattle  to  inalce  up  thts  herd,  and 
arauDK  others  was  Lee  Reynolds,  the 
party  trum  whom  be  is  charged  to  hare 
received  the  Bt«>Ien  cattle  involved  in  this 
transaction.  Qaite  a  nnmtier  of  these  cat- 
tie,  when  received  by  bim.  bad  their 
brands  bamt,  and  among  the  number 
tlioae  embraced  in  this  bill  of  exceptions, 
and  claimed  to  have  been  received  by  him 
at  a  different  time  and  place  from  that 
mentioned  in  the  indictment.  Though 
tbe  animals  may  have  been  received  by 
bim  at  different  tipies  or  different  days, 
atlll  we  are  of  opinion  that  the  evidence 
waa  legitimate  to  show  defendant's  in- 
tent, as  well  as  knowledge  on  his  part 
that  they  were  stolen  property.  All  these 
animals  were  subsequently  found  by  par- 
ties owning  or  claiming  them,  in  Owen's 
pasture  in  the  Indian  Territory,  where  they 
bad  been  placed  by  Owens  after  the  deliv- 
ery of  same  to  taini  by  defendant.  It  Is 
further  shown  by  the  testlmtmy  that  de- 
fendant knew  that  some  of  these  parties, 
and  especially  Lee  Reynolda,  the  party 
from  whom  be  claims  to  have  purchaaed 
a  large  number  of  these  cattle,  had 
neither  cattle  of  bis  own.  nor  money 
with  which  to  buy  same  to  fumlRh  hlui. 
In  iirder  that  be,  defendant,  might  comply 
with  his  contrnct  with  Owens.  He  says 
in  his  teetiroony  that  there  were  a  great 
many  different  brands  on  tbe  cattle  pur- 
chased from  Lee  Reynolds:  and  In  giving 
the  bill  of  sale  to  Owena  for  the  cattle  de- 
livered by  him  onder  his  contract  It  is 
shown  that  hedld  not  embrace  within  this 
bill  of  sale  a  description  of  the  animal, 
nor  the  mark  and  brand  of  the  animal,  al- 
leged to  have  been  stolen,  In  this  prosecu- 
tion, though  It  was  proven  that  this  par- 
ticular animal  was  delivered  at  the  same 
time  and  place.  In  so  far  as  the  Coon  & 
Miller  cattle  are  concerned,  which  were 
also  fonnd  In  Owens'  pasture  among  the 
cattle  delivered  by  defendant  to  Owens, 
Instead  of  giving  tbe  brands  upon  these 
cattle,  wbicb  was  W  M,  be  gave  the 
brands  in  the  bill  of  sale  as  W  E.  The 
brands  on  the  W  E  cattle  were  all  fresh- 
ly burnt  at  the  time  defendant  received 
them.  We  are  of  opinion  that  tbe  ev- 
idence in  this  case  is  amply  sufficient  to 
Bostain  the  conviction  of  receiving  stolen 
property,  knowing  tlie  same  to  have  been 
stolen;  and  we  are  further  of  opinion  that 
tbe  charge  of  the  court  presented  the  law 
tnlly  with  regard  to  the  facts  elicited  up- 
on tbe  trial.  Having  found  no  reversible 
error,  the  Judgment  is  aiBrmed. 

Whitk,  P.  J.,  concnra.  BtntT,  J.,  absent. 


Qwr,  C.  A  8.  F.  Rr.  Co.  v.  Locxbart, 

Connty  Judge. 

(Court  cf  Appeals  of  Texas.    Haroh  B,  I80S.) 

XAKOiUfUS  TO  COOXTT  JDDOE  —  SlONINO    BiLL  Ot 
SXCZPTIONS. 

A  mandarmu  to  compel  a  coanty  Judge, 
who  tried  a  cause,  to  certify  a  bill  of  exceptions 
•tatiB2  that  be  failed  to  comply  with  Kev.  Bt 
art  lw)0,  requiring  him  to  admonish  the  jury, 


when  about  to  disperse  for  the  night,  not  to  con- 
verse wltb  any  one  on  the  subject  of  tbe  trial, 
will  not  issue  where  uo  exception  was  reserved 
at  the  time,  as  required  by  article  1858,  or  pre 
sented  within  10  dt»rs  after  the  close  of  the  trial, 
as  allowed  by  article  1868. 

Original  application  tor  wandamus  by 
the  Gulf,  Colorado  A  Santa  Fe  Railway 
Company  against  William  B.  Lockhart, 
county  Judge,  to  compel  defendant  to  sign 
a  bill  ot  exceptions.    Writ  refused. 

J.  W.  Terry  and  Cbaa.  K.  Lee,  for  appel- 
lant.    Wat.  B.  Lockhart,  for  appellee. 

Per  Curiam.  While  It  Is  required  by  the 
statute  (article  1806,  Ber.  St.)  that  the  Jury 
be  admonished  by  the  coort  that  It  is  their 
duty  not  to  converge  with,  or  suffer  them- 
selves to  be  addressed  by,  any  other  per- 
son on  any  sabject  connected  with  the 
trial,  still  it  has  been  held  that  the  disper- 
sion of  the  jury  over  night,  without  per- 
mission of  tbe  court,  is  not  a  sufficient 
ground  for  a  new  trial.  Burns  v.  Paine,  8 
Tex.  169;  Edriugton  v.  Kiger,  4  Tex.  89. 
Some  Injury  should  be  shown  on  account 
of  such  act  of  dispersion  In  order  to  entitle 
the  party  to  the  new  trlnl  sought  on  that 
ground.  The  application  tov  wandamuH 
does  not  show  that  applicant  proposes  to 
establish  the  fact  that  he  would  have  been 
Injured  by  tbe  dispersion  of  the  Jury.  Our 
statute  requires  that  hills  of  exception 
should  be  reserved  at  the  time  of  the  al- 
leged erroneous  act  of  omission  or  com- 
mission on  the  part  of  the  court.  Bev.  8t. 
art.  1868.  They  may,  however,  be  re- 
served, and  presented  to  the  court  within 
10  days  after  the  conclusion  of  tbe  trial. 
Article  18(i3.  In  this  case  the  party  did 
not  reserve  an  objection  at  tbe  time  of  tbe 
supposed  omission,  nor  did  he  call  it  to 
tbe  attention  of  the  court  until  at  least  a 
month  or  more  after  tbe  trial  by  the  Jury, 
and  then  in  an  amended  motion  for  new 
trial.  In  connection  with  the  overruling 
of  said  motion  for  new  trial,  be  demanded 
that  the  court  should  give  bim  a  bill  to 
the  supposed  failure  to  caution  said  Jury, 
certifying  as  a  fact  that  he  had  not  cau- 
tioned the  Jury.  This  tbe  conrt  declined 
to  do.  The  dispersion  of  the  Jnry  wlthoat 
caution  from  the  court  nnder  provisions 
of  article  1906.  If  It  was  a  fact  at  all,  could 
have  been  proven  like  any  other  fact  that 
may  have  occurred  during  the  trial.  It 
might  have  been  proved  by  the  Jurors,  by 
any  by-stander,  or  by  the  court,  or  any 
person  who  was  cognisant  of  such  tact. 
The  Judge  who  tried  this  cause  has  ap- 
peared before  this  court  in  answer  to  the 
petition  herein  filed  for  niHadamus.anA  be 
states  that  he  cannot  now  certify  posi- 
tively as  a  fact  oither  that  he  did  or  did 
not  caution  the  Jnry  at  tbe  time  they 
were  allowed  to  disperse,  though  he  says 
bis  impression  is  that  he  did  not  so  cau- 
tion them,  inasmuch  as  this  same  Jury 
had  tried  other  cases  during  the  same 
term,  and  that,  therefore,  when  permitted 
to  disperse,  they  had  been  cautioned  by 
bim  under  the  requirements  of  tbestatute. 
We  are  of  opinion,  after  a  due  considera- 
tion of  the  law  and  facta  of  this  caee,  and 
under  the  peculiar  circumstances  attend- 
ing same,  that  the  applicant  Is  not  enti- 
tled to  the  writ  of/fljiu(/auiu«tocompel  the 
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county  Jadge  to  now  prepare,  certity,  and 
file  a  bill  of  exceptions  In  tbe  matter  com- 
plained of.  The  application  (alls  to  show 
proper  diligence  at  tbe  proper  time  to  se- 
cure such  bill.  It  la  not  necfssary  to  a 
consideration  of  tbe  question  of  injury  vel 
non  arising  from  tbe  dispersion  of  tbejury 
that  tbe  facta  be  embodied  in  a  bill  of  ex- 
ceptions. It  would  be  equally  as  effica- 
cious if  tt  be  made  to  appear  by  a  certlfled 
statement  of  tbe  facts  manifesting  sucb 
attendant  facts  and  circumstances.  Sayles' 
St.  nrt.  1372,  notes  3  and  4.  Mandamus 
relused. 

Hurt.  J.,  absent. 


Mgsser  v.  Babsbtt  et  al. 
{Court  of  Appeals  <Kf  Texa*.    Marcb  B,  1893.) 

JURISDIOTIOX  OF  COUHTT  COCBT— TiTLB  TO  IiAND. 

Defendant  sold  plaintiff  certain  lota,  and 
at  the  same  time,  as  part  of  the  sale,  entered  in- 
to a  written  contract  with  plaintiff,  agreeing 
within  6U  days  to  resell  said  lots  for  plaintiff  so 
as  to  net  him  1400  in  cash,  and,  failing  therein, 
he  would,  tipon  reconveyance  to  him  of  the  lots, 
pay  tiack  to  plaintiff  the  purchase  money  paid 
and  10  per  cent  attorney's  fees  in  case  of  suit. 
Defendant  failed  to  malce  a  resale,  and  plaintiff 
delivered  to  defendant  a  deed  of  the  lots,  and  de- 
manded the  purchase  money,  which  defendant 
refused,  whereapon  plaint!  tc  brought  suit  on  tlie 
contract  for  the  purchase  money  and  damages. 
H^,  that  the  suit  did  not  involve  title  to  lands, 
and  was  not  beyond  thejuiisdlotion  of  the  county 
court. 

Appeal  from  Dallas  county  court;  E.  O. 
BowKH,  Judge. 

Action  by  Arthur  A.  Messer  against 
Bassett  ft  St.  John.  Judgment  for  defend- 
ants.   Plaintiff  appeals.    Beversed. 

Paul  MeCombs,  for  appellant. 

Davidson,  J.  Plaintiff  alleges  that  on 
April  19, 1890,  defendants  sold  to  plaintttf 
for  tbe  sum  of  9400  certain  lots  of  land  In 
Dallas  county,  Tex. ;  that  at  tbe  time  of 
said  sale,  and  as  part  of  same,  defendants 
entered  Into  a  written  contract  with 
plaintiff,  wberein  they  agreed  within  60 
days  thereafter  to  sell  said  lots  for  plain- 
tiff so  as  to  net  bim  tbe  sum  of  f400  cash ; 
and,  falling  therein,  that  upon  the  recon- 
veyance to  tiiem  of  said  lots  they  would 
pay  to  plaintiff  tbe  said  sum  of  |t400,  and 
10  per  cent,  attorney's  fees  in  case  of  suit ; 
and  further  alleging  the  breach  of  said 
contract  by  defendants.  PlalntllT  also  al- 
leges that  be  bad,  in  compliance  with  tbe 
terms  of  said  contract,  delivered  to  de- 
fendants bis  special  warranty  deed  to  the 
said  lots,  dniy  executed  and  acknowl- 
edged, and  thereupon  demanded  of  defend- 
ants the  sum  of  $400,  which  defendants 
refused  to  pay,  to  plalntifTs  damage  ¥600; 
and  prayed  for  proper  relief,  and  filed  in 
said  cause  the  said  contract  sned  on,  and 
bis  special  warranty  deed.  Defendants 
answered  by  general  demurrer  and  general 
denial;  and,  further  answering,  stated 
that  they  did  sell  lots  to  plaintiff  for 
$400,  and  (ltd  execute  said  cnutract,  as  al- 
leged, bnt  that  the  consideration  tor  the 
lots  was  not  money,  but  a  certain  horse 
and  buggy,  which  plaintiff  valued  at  $400. 
That  they  bad  purchased  said  horse  for 
nee  in  tbe  real-estate  business,  relying  upon 


tbe  false  and  traudnlent  reprettentations 
of  plaintiff  that  "said  horse  was  just 
what  they  desired  and  wanted,  and  in 
every  way  suited  for  tbe  purpose  for 
which  these  defendants  desired  him. "etc. 
That  upon  trial  soon  after  tbe  horae  waa 
found  to  be  a  stallion,  and  tor  that  reason 
of  no  value  and  useless  to  said  defendants 
in  their  business  and  for  tbe  pnrpoae  for 
whicb  they  pnrcbased  bim ;  and  that  said 
horse  had  on  one  occasion,  by  his  inde- 
cent conduct  upon  the  approach  of  a  mare, 
greatly  mortified  and  chagrined  defend- 
ants in  the  presence  of  a  lady,  totbeirdam- 
age,  $250.  The  plaintilt  bad  fraudalently 
concealed  from  defendants  tbe  fact  that 
said  horse  was  a  stallion.  That,  upon 
discovering  thatuald  horse  was  not  suited 
to  their  itse,  defendants  so  notified  plain- 
tiff, and  tendered  bacic  tbe  said  borbe  and 
buggy  tu  plaintilt,  which  be  refused  to 
receive;  and  that  since  which  time  de- 
fendants have  kept  said  horse  at  a  cost 
to  them  of  $12  per  month,  and  pleaded 
said  $12  per  month  since  April  19, 1890,  in 
reconvention.  Defendants  prayed  that 
said  contract  be  canceled,  that  plaintiff 
be  CHinpelled  to  reconvey  said  lots  to  de- 
fendants, and  accept  back  said  horse  and 
buggy,  and  for  damages,  costs,  etc.  Tbe 
court  sustained  the  general  demurrer, 
and  rendered  Judgment  for  costs  in  behalf 
of  defendants.  This  ruling  of  tbe  court 
was  based  upon  the  ground  that  tbeanit 
was  one  that  involved  title  to  land,  and 
therefore  was  beyond  the  Jorisdictlon  of 
tbe  county  court.  In  this  conception  of 
the  cause  of  action  the  conrt  wan  erro- 
neous. It  was  not  a  suit  InTolving  the 
title  to  land,  but  was  one  for  damages  for 
a  breach  of  contract.  Because  the  conrt 
erred  In  sustaining  the  general  demarrer 
and  rendering  Judgment  against  tbe  ap- 
pellant for  costs,  tbe  Judgment  is  reveraed, 
and  tbe  cause  remanded. 

Wbitb,  p.  J.,  concnrs.    Hort,  J.,  ab- 
sent. 


McKat  V  Barlow. 
{Court  of  Apptal*  of  Tenu.  March  6,  laas.) 
Pbaoticb — ^TiMs  roB  Filino  AirgwsB  —  DerAULT. 
Rev.  St.  art.  1280,  as  amended  by  Gen. 
Laws  1891,  p.  94,  provides  that  in  the  county  court 
the  second  day  of  the  term  shall  be  "appearsnoe 
day. "  Before  this  amendment  ttie  third  day  was 
"appearance  day."  Articles  1281,  1S83,  provide 
that  on  "appearance  day,"  or  as  soon  thereslter 
as  may  be  practicable,  "the  coart  shall  call  in 
their  order  all  cases  on  the  appearance  doclcet 
which  are  returnable  to  such  term, "  whereupon 
plaintiff  may  take  Judgment  by  default  against 
any  defendant  who  has  been  duly  served,  and 
has  "not  previously  filed  an  answer. "  Article 
1263,  under  the  amendment  of  1891,  provides 
tttat,  where  there  has  been  personal  service  at 
least  10  days  before  tbe  first  day  of  the  term  to 
which  the  process  is  returnable,  the  answer  shall 
be  filed  in  the  county  court  "on  or  before  tbe 
third  day  of  the  return  term. "  HeUL  that  de- 
fendant has  the  whole  of  tbe  second  day  of  the 
term  to  file  his  answer;  and,  while  the  appear- 
ance docket  is  called  on  the  second  day,  yet  Judg- 
ment for  default  cannot  be  taken  until  the  third 
day,  repeal  by  Implication  not  being  favored  In 
law. 

Appeal  from  Aransas  county  court;  E. 
A.  SxKVKNa,  Judi;e. 
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Action  by  John  McKay  agaiust  G.  S. 
Barlow.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Beveraed. 

M.J.  HntbHway  and  C.  F,  Baih>y,  for 
-appellant. 

White,  P.  J.  Thin  salt  was  institoted 
in  the  connty  coort  upon  a  verified  Item- 
iied  accoont  tor  $398  13.  JndKmeot  by 
'default  was  taken  on  the  second  day  of 
the  appearance  term  of  the  coort.  An  an- 
swer was  regularly  filed  on  the  same  day 
the  Judgment  by  default  was  taken,  bat 
subsequent  thereto.  On  the  sncceeding 
<lay  a  motion  for  a  new  trial  was  filed, 
setting  up  various  defenses  which  were 
'Cialmed  to  tie  meritorions,  and  also  show- 
ing cause  why  the  court  erred  In  render- 
ing judgment  by  default,  it  being  contend- 
«d  that  the  time  in  which  to  answer  had 
not  expired  on  the  second  day.  Can  a 
judgment  by  default  be  rendered  on  the 
second  day  of  the  county  coort?  Eri- 
dently  the  action  of  the  court  was  based 
upon  its  construction  of  the  act  of  the 
twenty-second  legislature  as  found  in  the 
general  law  of  1891,  p.  94,  as  follows: 
"Art.  1280.  The  second  day  nf  each  term 
of  the  district  or  county  court  is  appear- 
ance day."  Th«  article  quoted  Is  an 
amendment  to  article  1280  of  the  Revised 
Stntntes,  which  reads  as  follows:  "Ap- 
pearance day.  TbeStb  day  of  each  term  of 
the  district  court  and  the  8d  day  of  each 
term  of  the  county  court  are  termed  '  ap- 
pearance days.'  "  It  Is  further  provided  by 
tbe  Revised  Statutes,  art.  1281 :  "ItshuU 
t>e  the  duty  of  tbe  court,  on  appearance 
-day  of  each  term,  or  as  soon  thereafter  as 
may  be  practicable,  to  call  in  their  order 
all  tbe  cases  on  the  docket  which  are  re- 
tnmable  to  such  term.  Art.  128i<.  Dpon 
tbe  call  of  the  appearance  docket,  or  at 
any  time  after  appearance  day,  the  plain- 
tiff may  take  judgment  by  default  against 
Any  defendant  who  has  been  duly  served 
-with  process,  and  who  has  not  previously 
filed  an  answer."  Article  126S  provides: 
"lu  all  cases  in  which  the  citation  has  been 
personally  served  at  least  five  [now  10 
<lay8  under  the  last  amendment,— 18911] 
days  before  the  first  day  of  the  term  to 
whlcb  It  is  returnable,  ezcluslveof  tbe  day 
-of  service  and  return,  the  answer  of  de- 
fendant shall  be  filed  in  tbe  district  court 
on  or  before  tbe  fifth  day  of  tbe  return 
terna.  and  in  the  connty  conrt  on  or  before 
tbe  third  day  of  the  return  term.  *'  These 
are  tbe  provisions  of  our  statute  with  ref- 
erence to  appearance  days  and  judgraenta 
4>y  default  as  they  existed  prior  to  the 
adoption  of  the  amendment  as  above  set 
out.  In constrningtheaestatutestogether, 
and  because  repeals  by  implication  are 
nut  favored  in  law,  we  are  of  opinion  that 
under  tbe  amendment  the  party  would 
tiave  the  whole  of  the  second  day  in  which 
to  file  his  answer:  and,  while  the  appear- 
ance docket  Is  called  on  that  day,  still 
judgment  by  defanit  cannot  t>e  taken  un- 
til tbe  third  day,  as  is  provided  by  article 
1263.    Becanse  the  coort  erred  in  render- 

>Oen.  Laws  1891,  p.  94,  amends  Kev.  St  art. 
11s.'28,  by  providing  thattheoltation must beaerved 
at  least  10  days  before  the  first  day  of  the  return 
:crin. 


ing  judgment  by  default  on  the  second 
day,  and  In  failing  to  grant  a  new  trial, 
defendant  having  filed  his  answer  on  tbe 
second  day,  the  judgment  is  reversed,  and 
the  cause  remanded. 

Davidson,  J.,  concurs.     Hdut,  J.,  ab- 
sent. 


Grebn  v.  State. 
(Court  ctf  AyrpeaXa  of  Teauu.    March  5, 1SB3.) 
Thbtt — EviDEMoa. 
On  a  trial  for  the  theft  of  a  mare  the  tes- 
timony showed  that  the  owner  lived  InC.  coanty, 
where  the  theft  ocoarred;  that  a  few  days  after 
the  thoft  one  I),  drove  tbe  mare  and  ot^er  horses 
to  defendant's  house,  which  was  90  miles  from 
where  the  mare  was  stolen,  and  hired  defendant 
to  assist  in  driying  them  to  another  town  to  be 
sold;  that  when  arrested   defendant  stated  that 
the  animals  belouged  to  D.,  and  that  defendant 
was  a  hired  hand.    It  did  not  appear  that  defend- 
ant was  ever  In  C.  connty.    Held,  that  the  evi- 
dence did  not  sustain  a  conviction. 

Appeal  from  district  conrt,  Brown  coun- 
ty;  W.  J.  WiNOATE,  Judge. 

Indictment  against  William  Green  for 
theft.  Verdict  of  guilty,  and  judgment 
thereon.    Defendant  appeals.    Reversed. 

JeakiuB  A  McCnrtaey,  for  appellant. 
Richard  H.  Harrison,  Asst.  Atty.  Gen.,  for 
the  State. 

White,  P.  J.  Appellant  was  indicted 
by  the  grand  Jury  of  Brown  county  for  the 
theft  of  a  mare  alleged  to  be  the  property 
of  one  J.  A.  Cofer.  Tbe  testimony  shows 
that  Cofer  lived  in  Cuke  county,  and  that 
the  animal  was  stolen  in  (Joke  county 
about  November  20, 1889;  that  In  a  few 
days  thereafter  one  Bud  Davis  was  seen 
driving  her  with  other  animals  near  tbe 
eastern  line  of  Coleman  county,  where  be 
put  thom  Into  Adams' jiasture,  which  was 
also  near  the  western  nne  of  Brown  conn- 
ty. The  alleged  stolen  animal  was  in  this 
pasture  ou  December  18, 1889.  On  Decem- 
ber 19tb  Davis  drove  her  to  appellant's 
bouse,  where  lie  hired  appellant  to  assist 
him  in  driving  the  horses  to  tbe  town  of 
Dublin  for  the  purpose  of  disposing  of 
them.  The  testimony  tends  to  show  that 
appellant's  connection  with  the  animal  in 
question  was  but  that  of  a  hired  hand  em- 
ployed by  Davie  to  assist  in  driving  and 
disposing  of  tbe  animals.  There  is  no  tes- 
timony that  the  defendant  was  ever  in 
Coke  county,  where  tbe  animal  Is  alleged 
to  have  been  stolen.  Defendant's  connec- 
tion with  tbe  alleged  stolen  animal  is 
sfaowo  by  the  evidence  only  to  have  com- 
menced after  she  was  stolen,  and  90  miles 
distant  from  the  place  of  tbe  theft.  When 
arrested  defendant  stated  that  the  ani- 
mals belonged  to  Davis,  and  that  he  was 
a  hired  hand.  This  Is  in  brief  a  substan- 
tial statement  of  the  essential  facts  in  the 
case.  We  are  of  opinion  tbat  these  facta 
are  not  snfflcient  to  sustain  the  verdict 
and  judgment  convicting  this  defendant  of 
tbe  theft  of  the  mare.  In  order  to  make 
bim  liable  the  testimony  should  have 
shown  that  he  was  in  some  manner  con- 
nected with  the  original  taking  of  the 
mare  at  the  time  she  was  stolen  in  Coke 
county.  Because  the  evidence  is  wholly 
insufficient  to   support    the  verdict,   tbe 
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JudKineiit  ia  revened,  and  the  cause  r*- 
mauded. 

Datisbon,  J.,  concara.    Host,  J.,  ab- 
sent. 


Democrat  Pub.  Co.  t.  Jones. 
(Supreme  Court  of  Ttaeas.    Feb.  9, 1893.) 

LiBBL— Flbadino — ^Instbdotionb — Public  JmroB- 
MATip:;— Special  Dauasbs. 
1.  In  an  action  for  libel,  wliere  the  article 
complained  of  was  natorallj  susceptible  of  the 
coDStructlon  given  by  the  innuendoes,  and  Its 
truth  is  denied  in  tne  complaint,  a  general  de- 
murrer was  properly  overruled. 

3.  In  such  case  an  instruction  which  presented 
the  question  of  the  literal  truth  or  falsity  of  the 
publication  only,  without  reference  to  its  eilact 
or  meaning,  was  properly  refused. 

8.  An  article  headed,  "He  didn't  comeback," 
which  stated  that  plaintiff  hired  a  horse  "be- 
tween 8  and  9  o'clock"  in  the  morning,  and  up 
to  "midnight"  following  he  bad  not  returned,  so 
written  as  to  impute  to  plaintiff  the  theft  of  the 
horse,  was  not  privileged,  as  proper  for  public 
infonhation,  though  the .  facts  of  hiring  and  not 
reluming  the  horse  within  that  time  were  true. 

4.  In  an  action  for  libel,  in  publishing  such 
article,  it  was  proper  to  refuse  the  Instruction 
that,  "If  defendant  published  the  article  in  good 
faith,  on  information  given  by  reputable  persons, 
to  find  for  defendant,  though  the  statements  were 

5.  In  such  case,  in  support  of  his  claim  of 
special  damage  by  reason  of  being  discharged 
from  his  employment,  plaintiff  testified  that  he 
did  not  know  the  cause  of  his  discbarge  unless  it 
was  on  account  of  the  publication;  that  he  was 
notified  In  December  (following  the  publication 
in  July)  that  his  services  would  not  be  wanted 
after  January  1st;  that  in  January  he  was  re- 
quested to  remain  longer,  and  did  remain  till 
March.  There  was  evidence  that  no  one  was 
einpioyed  to  fid  the  vacancy  caused  by  his  dis- 
charge. Heid,  that  the  special  damages  claimed 
were  too  remote. 

ComtnlsRlODers'  .decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Action  for  lihel  by  F.  B.  Jones  aealnst 
tbe  Democrat PnblishlngCompany.  Plain- 
tiff had  Judgment,  and  defendant  appeals. 
Revewed. 

PeadMoOyChaptnau  A  Powell amA  A.  T. 
Watts,  for  appellant.  Robertson  Jt  Gray, 
for  appellee. 

Tablton,  J.  February  2, 1888,  the  ap- 
pellee, F.  B.  Jones,  instituted  this  suit  in 
the  district  conrt  of  Dallas  county  agalnat 
Thomas  WItten  and  the  Democrat  Pub- 
lishing Company,  tbe  latter  as  the  owner 
and  pnbllBber  of  tbe  Fort  Worth  Dally  Ua- 
zette.  Tbe  suit  was  sobnequently  discon- 
tinued as  to  Witten.  The  plaintiff  sought 
to  recover  the  sum  of  f  15,000,  as  general 
damages,  and  tbe  sum  of  f  2,000,  as  special 
damages,  on  account  uf  tbe  publication, 
on  J  uly  IS,  1887,  in  tbe  newspaper  named, 
of  tbe  following  alleged  libelous  matters: 
"He  Didn't  Come  Back.  Yesterday  morn- 
ing a  well-dressed  stranger  of  slight  build, 
dark  complexion,  medium  height,  about 
40  years  of  age,  went  Into  the  Ellis  Hotel, 
reglster?d  as  F.  B.  Jones,  Dallas,  and 
walked  In  to  breakfast.  After  finishing  bis 
meal  be  went  Into  tbe  ottice,  paid  lor  it, 
and  walked  across  tbe  street  to  Wltten's 
livery  stable,  where  be  ordered  a  horse 
and  buggy,  remarking  that  be  wanted  to 
go  unt  to  Mr.  Cooper's.     No  questions 


were  asked  bim  by  tbe  man  In  efaarge,  who 
harnessed  up  one  of  tbe  best  horses  in  the 
stable,  a  small  bay,  and  bitched  in  front  of 
the  hotel,  where  tne  stranger  was  In  wait- 
ing. He  jumped  in  and  drove  off,  withont 
attracting  any  particular  notice.  This 
was  betweeo  8  and  9  o'clock,  and  up  to 
midnight  the  man  had  not  returned.  Mr. 
Witten  was  reluctant  to  think  that  there 
was  any  crookedness  in  the  case,  but,  as 
hours  wore  away,  and  his  team  still  failed 
to  show  up,  lie  grew  nneany,  and  eoro- 
munlcated  the  affair  to  tbe  police.  It  was 
not  practicable  to  make  any  extended 
search  last  night,  bnt  nuless  taia  outfit  is 
forthcoming  at  an  early  honr  no  effort  to 
find  it  will  be  spared.  The  buggy  was  of 
Mllburn  make,  nearly  new.  with  white 
running  gear,  and  the  horse  one  that  could 
carry  a  man  a  long  way  in  the  course  of  a 
day.  Scrutiny  of  a  Dallas  directory  failed 
to  reveal  any  such  name  as  F.  B.  Jones. 
Though  tbe  case  wears  a  auaplcioua  look, 
the  man  may  yet  turn  up  and  make  a  sat- 
isfactory explanation,  bnt  he  will  find  a 
wratliy  gentleman  to  explain  to  In  the 
person  of  Capt.  Thomas  Witten."  Tbe 
plaintiff  declared  on  the  publication  in 
connection  witb  innuendoes  as  follows: 
"  He  Didn't  Come  Back.  Yesterday  morn- 
ing a  well-dressed  stranger  of  slight  build, 
dark  complexion,  medlnm  height,  about 
40  years  of  age,  [which  Is  a  good  descrip- 
tion of  this  plaintiff,  and  which  innuendo 
was  intended  to  mean  and  did  mean  that 
petitioner  was  not  named  F.  B.  Jones, 
nut  was  passing  under  an  assumed  name 
for  the  purpose  of  aiding  him  to  commit 
flnccessfully  tbe  theft  o(  a  horse,  after- 
wards in  said  article  charged,]  went  into 
the  Bills  Hotel,  registered  as  F.  B.  Jones, 
Dallas,  and  walked  in  to  breakfast.  After 
flnlshlng  bis  meal  he  went  into  the  office, 
paid  for  it,  and  walked  across  the  street 
to  Wltten's  livery  stable,  [where  plaintiff 
says  he  bad  often  hired  teams  and  vehicles 
before,]  where  be  ordered  a  horse  and 
buggy,  remarking  that  he  wanted  to  go 
ont  to  Mr.  Cooper's,  [which  house  plain- 
tiff says  Is  only  6  miles  from  Fort  Wnrtb, 
and  where  he  had  often  before  gone  witb 
teams  from  this  same  stable,  and  where 
this  plaintiff's  wife  was  then  stopping.] 
No  questions  were  asked  him  by  the  man 
in  charge,  who  harnessed  up  one  of  the 
best  horses  In  the  stable,  a  small  hay,  and 
hitched  in  Iront  of  tbe  hotel,  where  the 
stranger  [meaning  plaintiff,  and  again  in- 
dicating that  be  bad  registered  and  was 
under  an  assumed  name,  and  tbatF.  B. 
Jones  was  not  bis  right  name]  was  in 
waiting.  He  [meaning  plaintiff]  jumped 
in. and  drove  off  withont  attracting  any 
particular  notice,  [which  was  Intended  to 
mean  and  charge,  and  did  mean  and 
charge,  that  plaintiff's  intention  was  to 
steal  said  horse  and  buggy,  and  that  be 
desired  and  did  get  away  withont  attract- 
ing notice  to  him,  as  a  tbief  would  nat- 
urally do.]  This  was  between  8  and  1^ 
o'clock,  [meaning  a.  it.,']  and  up  to  mid- 
night the  man  had  not  retnmed,  [mean- 
ing plaintiff,  and  that,  if  his  Intentions 
bad  not  been  to  steal  tbe  home  and  bug- 
gy, be  would  have  returned  witb  them  by 
that  time.]  Mr.  Witten  wan  reluctant  to 
think  that  there  was  any  crookedness  in 
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the  cane,  bat  ae  boura  wore  away  and  bi« 
team  Btlll  failed  to  sbow  up  he  grew  nn- 
eany.  and  cummnnicated  the  atfalr  to  the 
police,  [whereby  defeodante  meiint  to 
charxe,  and  did  charge  and  mean,  tbat 
there  was  crookednesa  in  the  case,  and 
that  aaid  Witten  believed,  and  defendants 
believed,  tbat  plaintitf  bad  stolen  said 
borse  and  buggy,  and  ran  away.]  It  was 
not  practicable  to  make  any  extended 
eearcb  last  night,  [which  was  intended  to 
mean,  and  did  mean,  that  this  piaintld 
had  stolen  said  borse  and  buggy,  and 
abonld  be  searched  lor  by  the  police  and 
other  officers  of  ttae  law.  and  arrested  for 
said  offense,]  bnt,  unless  his  outfit  is  forth- 
coming at  an  early  hour,  no  effort  to  tlnd 
it  will  be  spared,  [which  meant  if  this 
plaintitf  did  not  volunturily  return  said 
proi>erty,  which  be  was  charged  to  have 
stolen,  at  once,  tbat  extraordinary  efforts 
would  be  made  to  find  it  vr  here  plaintiff 
might  bare  concealed  or  disposed  of  the 
same.]  The  buggy  was  a  Mllbnrn  make, 
nearly  new,  with  white  running  g^ar, 
[which  minute  description  of  said  buggy, 
as  of  the  person  of  the  plaintiff,  and  of 
said  horse,  as  In  said  communication  con- 
tained, was  given  as  well  to  emphasise 
tbe  guilt  of  plnintiff  as  charged,  and  to 
aid  the  ofBcers  of  the  law  reading  same, 
and  other  persons,  to  apprehend  plaintiff 
as  tbe  thief  who  had  stolen  said  horse  and 
boggy,]  and  the  horse  one  that  could 
carry  a  man  a  long  way  in  the  course  ol  a 
day.  [whicb  was  intended  to  mean,  and 
did  mean,  that  plaintiff  had  stolen  said 
borse,  and  was  by  tbat  time  a  long  way 
from  Fort  Worth,  and  tbat  he  should  be 
songbt  for  by  tbe  officers  of  the  law  In  tbe 
light  of  tbat  Information.]  81'ratiny  of 
a  Diillas  directory  failed  to  reveal  any 
socb  name  as  F.  B.  Jones.  Though  the 
case  wears  a  suspicions  look,  [whicb 
meant  tbat  the  circumHtances  and  facts 
related  in  said  publication  showed  plain- 
tiff bad  stolen  said  buggy  and  horse,]  the 
man  [meaning  plaintitf,  and  reiterating 
tbat  he  was  using  a  name  not  bis  own] 
may  yet  turn  up  and  make  a  satisfactory 
explanation,  [which  meant  and  charged 
that  the  facts  and  circumstances  showed 
that  plaintiff  had  stolen  tbe  borse  and 
bogy,  bnt  tbat  plaintitf  might  explain 
them  away,]  but  be  will  find  a  wrathy 
gentleman  to  explain  to  in  the  person  of 
Capt.  Thomas  Wltten." 

Appellant  answered  by  general  demur- 
rer, two  special  exceptions,  a  general  de- 
nial, and,  specially— Ffret,  that  the  publi- 
cation was  Jastifled  by  the  occasion  and 
made  in  good  faith,  upon  the  statement 
of  reliable  and  responsible  persons,  nnd 
was  believed  true;  seeoud,  that  each  and 
very  statement  contained  in  the  publica- 
tion was  true:  tbird,  that  in  the  nest  Is- 
sue of  the  paper,  July  19, 16S7,  appellant 
pnblished  a  fall  explanation  and  retrac- 
tion, setting  out  the  same  tally.  Jane  11, 
1889,  the  cause  was  tried.  The  demurrers 
were  ifverrnled,  and,  on  the  verdict  of  a 
Jury,  Judgment  was  entered  for  the  plain- 
tiff in  tbe  sum  of  $681.76,  whence  this  ap- 
p<>al.  Wftb  reference  to  the  exceptions  to 
the  petitioD  It  is  urged— Ftraf.  that  the 
coort  erred  In  overruling  the  defendant's 
general  demurrer,  liecaose  the  truth  of  tbe 


tacts  stated  in  the  publication  is  not  de-  ' 
Died  in  tbe  petition ;  secooc/;^,  that  the 
court  erred  in  overruling  the  first  Hpecial 
exceptions,  because,  from  the  publication 
Itself,  it  appears  tbat  it  is  neither  false, 
malicious,  nor  libelous,  and  the  truth  of 
each  statement  in  tbe  publication  is  ad- 
mitted in  the  petition;  and,  thirdly,  that  . 
the  court  erred  in  overruling  tbe  second 
special  pxceptiou,  because  the  publication 
is  not  susceptible  of  the  forced,  unnatural, 
and  unreasonable  construction  placed  up- 
on it  by  the  innuendoes. 

Tbe  petition  alleged,  in  substance,  tbat, 
in  order  to  cause  it  to  t>e  suspected  and 
believed  by  his  neighbors  and  other  citi- 
sens  that  plaintiff  had  been  and  was 
guilty  of  the  theft  of  a  borse  and  bug- 
gy, defendant  did  falsely  and  maliciouBly, 
etc.,  publish  and  circulate  the  false  end 
libelous  matter  set  out  in  tbe  publication. 
In  order  to  constitute  a  libel.  It  is  not  nec- 
essary that  the  language  should,  in  ex- 
press terms,  cbarge  a  crime.  The  charge 
may  be  made  by  insinuation.  If  the  lan- 
guage of  a  publication  be  calculated  to  in- 
duce those  who  read  It  to  believe  that  tbe 
person  of  whom  it  Is  written  is  guilty  of  a 
crime,  it  is  sufficient  to  support  an  action. 
Zelitt  V.Jennings,  61  Tex.  4{)8;  Gibson  v. 
Williams,  4  Wend.  830;  Bundell  v.  Butler. 
7  Barb.  260;  Oorbam  v.  Ives,  2  Wend.  584; 
Dottarer  v.  Busbey.  16  Pa.  St.  204;  Stroe- 
bei  V.  Whitney,  81  Minn.  884, 18  N.  W.  Rep. 
»8;  Lewis  v.  Hudson,  44  08.  608;  Proctor 
V.  Owens,  18  Ind.  21 ;  Walton  v.  Hingleton, 
7  Serg.  &  B.  440.  The  words  of  a  publica- 
tion might  be  literally  tmn;  yet,  if  the 
srnse  of  the  publication  is  to  import  a 
crime,  it  will  be  deemed  libeloas.  Lan- 
guage Is  often  more  significant  in  suKges- 
tlon  than  in  expression.  Truth  halt  told 
is  fre(]uently  more  hurtful  than  blatant 
falsehood.  It  Is  not  less  venomous,  and  Is 
more  insidious.  The  tendency  and  effect 
of  tbe  publication  in  question  was.  In  our 
opinion,  to  impute  to  appellee  tbe  com. 
mission  of  a  crime.  The  truth  of  the  pub- 
lication was  denied  in  tbe  petition,  be- 
cause it  was  alleged  to  be  false  and  libel- 
ous. We  do  not  tbink  that,  taken  in 
connection  with  the  remaining  allega- 
tions of  the  petition,  tbe  constrnction  giv- 
en by  tbe  innaendoes  to  the  publication 
was  unnatural,  strained,  or  unreasona- 
ble. The  demurrers  were  properly  over- 
ruled. Tbe  language  of  the  publication  is 
capable  or  tbe  meaning  ascribed  to  it  by 
tbe  innuendoes;  and,  in  such  case,  it 
should  be  left  to  the  jury  to  say  whether, 
in  fact,  it  was  so  understood.  Patch  v. 
Association,  88  Hun.  868. 

The  apftellant  asked  a  charge,  in  effect, 
tbat,  "it  tbe  statemeuts  contained  in  the 
publication  were  all  true,  tbe  Jury  would 
find  for  the  defendant. "  The  refnsal  ol  the 
court  to  grant  this  instruction  is  assigned 
as  error.  This  instruction  would  have 
limited  tbe  Jury,  in  Inquiring  into  thetruth 
or  falsity  of  the  publication,  to  a  consid- 
eration of  the  truth  of  the  mere  state- 
ments thereof,  without  reference  to  the 
sMtse  and  substance  of  the  publication. 
This  would  have  tended  to  mislead  the 
jury.  Tbe  instruction  was  evidentl.v  re. 
quested  under  the  defendant's  plea  of  Jus. 
tlfleatton.  .  A  plea  of  this  character  must 
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meet  the  aabstanee  of  the  libel  as  allafced 
In  the  petition.  The  evidence  in  support 
of  the  plea  muat  establish  the  truth  ot  the 
specific  charge  alleged  tu  be  libelous. 
Here,  the  altegeil  libeloas  matter  does  not 
consist  in  the  falsity  of  the  several  state* 
menta  contained  in  the  publication,  but  in 
the  falsity  of  the  effect,  substance,  and 
imputotions  of  the  publication.  To  Jus- 
tify, the  whole  of  the  libel  must,  in  snb- 
BtHnce.be  proved.  Odger,  Sland.  ft  L.  169; 
13  Araer.  &  Eng.  Enc.  Law,  .197,  898.  The 
special  charge  was  properly  refused. 

The  appellant  next  complains  that  thp 
court  erred  in  refusing  special  instruction 
to  the  jury  that,  "if  the  statements  con- 
tained in  the  publication  are  true,  and 
were  proper  for  public  Information,  tbey 
would  And  for  defendant. "  This  charge 
Isevldentl.v  founded  upon  the  theory  that 
the  publication  might  have  been  consid- 
ered a  matter  of  privileged  communica- 
tion. This  Imports  that  the  publlcatiun 
is  the  offspring  ot  a  sense  of  duty  owed  to 
the  public,  or  to  society.  Oo  this  sabject 
it  has  been  held,  In  effect,  that  newspapers 
are  not  at  liberty,  under  a  real  or  sup- 
posed sense  ot  social  duty,  to  publish  de- 
famatory articles  abont  individuals.  We 
think  that  the  charge  under  the  evidence 
in  this  case  was  properly  refused.  Odger, 
Sland.  &  I..  19S,  note  a. 

The  third  special  instruction  requested 
by  the  defendant  was,  in  effect,  that,  "If 
the  Jury  believe  that  the  statements  were 
such  matter  as  was  proper,  if  true,  for 
public  inlormation,  and  xhonld  further  be- 
lieve from  the  evidence  that  the  defendant 
made  the  publication  in  good  faith,-  upon 
intormatiun  given  it  by  reputable  persons, 
and  believed  the  same  to  be  true,  they 
would  find  for  the  defendant,  though  the 
sta  tementa  were  false. "  We  have  already 
Indicated  that  the  pablicatlon  is  not  a 
privileged  commanlcatlon.  That  portion 
of  the  Instrnctlon,  therefore,  referring  to 
the  publication  as  proper  for  public  infor> 
matlon  is  inapposite  and  irrelevant.  The 
latter  portion  is  erroneous.  An  imputa- 
tion that  the  plaintitt  has  committed  a 
criminal  charge  can  only  be  jnstifled  by 
proof  of  the  truth  of  the  charge.  Cotulla 
V,  Kerr,  74  Tex.  89, 11  S.  W.  Hep.  1058.  In- 
tormatloD  given  the  defendant  by  repu- 
table pernons,  and  believed  by  it  to  be 
true,  could  be  pleaded  in  mitigation,  but 
not  In  Justification,  of  the  libel.  Kennedy 
v.  Holborn,  16  Wis.  457. 

The  plaiutifl  alleged  that,  at  the  time  of 
the  publication,  be  was  in  the  employ- 
ment of  B.  F.  Avery  ft  8ons,  on  a  salary 
of  f  1B6  66  per  month,  and  that,  because  of 
the  publication,  he  was  discharged  by  his 
employers;  hence  he  alleged  special  dam- 
Bxeij  in  the  sum  of  $2,000.  The  testimony 
of  the  plalntiflwas  that  "he  did  not  know 
the  cause  of  his  being  discharged  by  B.  F. 
Avery  &  Sons,  unless  it  was  on  account  of 
this  publication."  He  further  testified, 
however,  that  he  was  notified  in  Decem- 
ber after  the  publication  that  hla  services 
would  not  be  wanted  after  January  1, 
1888,  but  when  January  came  he  was  re- 
queoted  to  remain  a  few  months  longer, 
and  (lid  remain  nntll  Mnrch,  when  he  was 
finally  didcharged.  It  was  also  in  evi- 
dence that  no  one  was  employed  to  fill  the 


vacancy  created  by  the  discharge  of  the 
plaintiff.  No  other  element  of  special  dam- 
ages was  pleaded  by  the  plaintiff.  The 
court  charged  the  Jury  with  reference  to 
general  and  special  damages,  and  that 
they  might  "look  to  any  special  damages, 
if  any  were  shown  to  have  been  sustained 
by  him."  Under  the  circumstances,  the 
defendant  requested  an  Instruction  "that, 
unless  the  Jury  find  from  a  preponderance' 
ot  evidence  that  B.  F.  Avery  &  Sons  dis- 
charged plaintiff  from  their  employment 
because  of  the  publication  in  qnestlon, 
they  will  find  for  defendant,  so  far  as  thl» 
item  of  damages  is  concerned."  Special 
damages  must  be  pleaded  and  proved  by 
the  plaintiff.  They  must  be  sncb  as  nat- 
urally and  reasonably  result  from  the  libe) 
complained  of,  or  aarh  as  can  be  shown 
to  have  been  in  the  defendant's  contem- 
plation at  the  time.  Odger,  Sland.  ft  L. 
321.  It  is  apparent  from  the  evidence,  in 
this  ease,  that  the  discharge  of  the  plain- 
tiff, months  after  the  put>llcat1on,  did  not 
naturally  or  reasonably  result  from  it. 
The  dpecinl  damages  were,  therefore,  too 
remote.  The  court  should  not  have  re- 
ferred to  them  in  its  charge,  but,  having^ 
referred  to  them.  It  should  have  given  at 
least  the  substance  of  the  requested  in- 
struction. We  cannot  say  that  this  error 
was  Imniatorlnl,  because  we  have  no 
means  of  ascertaining  whether  or  to  what 
extent  the  Jury  may  have  included  apecial 
damages  in  their  verdict. 

It  is  unnecessary  to  set  out  the  8tb,  Stta, 
10th,  11th,  12th,  and  18th  assignments. 
The  subject-matter  of  these  asHlgnment* 
is  practically  covered  and  reviewed  by  the 
remarks  already  made.  From  these  it  is 
evident  that,  in  our  opinion,  there  was 
no  error  in  the  charge  given  by  the  court, 
as  complained  of  by  the  appellant,  save 
in  the  respect  already  adverted  to.  The 
judgment  should  be  reversed,  and  cause 
remanded. 

Per  Chriaii.  Reversed  and  remanded,, 
as  per  opinion  ot  commission  at  appeals. 


Flotd  et  al.  v.  Patterson. 
(Swpreme  Court  ef  Texa$.    Deo.  8, 1801.) 

GlAifBLMa  CoHTBAora— RaoovsBT  or  Mos bt  fbow 
Broksr. 
Though  tbe  contract  for  tba  future  deliv- 
ery ot  wheat,  iotenaed  only  u  s  speculation  on 
the  nrobable  difference  in  price,  no  actual  deliv- 
ery Ming  contemplated,  is  illegal  as  a  gaming 
contract,  and  not  enforceable,  yet  a  sum  of  money 
representing  the  margins  deposited  and  theproflta 
realized  in  tbe  deal,  paid  over  by  one  of  the  par- 
ties to  the  broker  wno  negotiated  the  transac- 
tion, to  be  by  him  paid  to  the  other,  can  be  re- 
covered in  an  action  by  the  latter  against  the 
broker,  on  proof  of  such  payment,  lo  8.  W.  Rep. 
526.  73  Tex.  208,  affirmed. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Smith  county: 
Fkmx  J.  McCoRD,  Judge. 

Action  by  J.  P.  Patterson  against  S. 
S.  Floyd  ft  Co.  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.  Be- 
versed. 

Clark,  Dyer  A  BoHngvr,  tor  appellants. 
Wbitaker  A  Bonner,  for  appellee. 

Hobby,  P.  J.  Tbe  first  appeal  in  this 
litigation  will  be  found  reported  In  Flojd 
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T.  Pattemon,  72  Tex.  202,  10  S.  W.  Rep. 
626.  A  (q11  Btateraent  of  the  case  was 
there  made,  wbicb  will  dlsppnae  with  a  rep- 
etition of  it  here.  The  appellee  saed  ap- 
pellants to  recover  97,686,  alleged  to  have 
been  received  by  them  for  the  aae  of  ap- 
pellee. The  contract  aoed  on  is  the  same. 
Speaking  of  It  in  the  ca8e  cited  the  court 
say:  "  The  original  transaction  la  clearly 
such  as  has  been  denonnced  by  this 
court  as  being  contrary  to  public  policy, 
and  therefore  cannot  be  enforced."  The 
transaction  referred  tu  was  a  contract 
between  appellee,  on  the  one  hand,  and 
appellants  Floyd  ft  Co.,  as  brokers,  nn  the 
other,  "for  the  totnre  drfivery  ol  100,000 
basbels  of  wheat.  In  which  the  actual  de- 
livery is  not  contemplated,  but  onI.T  a 
payment  of  the  difference  between  the  con- 
tract price  and  thevalne  of  the  produce  at 
the  time  agreed  upon  as  the  date  of  deliv- 
ery." While  it  was  decided  that  this  con- 
tract could  not  be  enforced,  it  was  further 
declared  that, "if  the  transaction  has  been 
completed,  and  another  grows  out  of  it, 
dependent  on  a  new  consideration,  the 
new  contract  will  not  be  vitiated  by  the 
taint  of  the  former,  and  will  be  enforced." 
Anthorltles  were  cited  in  support  of  the 
doctrine;  and,  applying  it  to  the  facts  on 
tbe  former  appeal,  it  was  said  that  "the 
appellee's  iratterson's^  case  did  not  rest 
upon  tbe  fact  that  Floyd  &  Co.  permitted 
tbemselvea  to  lie  held  oat  as  brokers,  or 
were  in  tact  sncb.  Hia  case  Is  not  main- 
tainable against  Floyd  ft  Co.  b.v  proof 
that  they  were  acting  for  third  parties,  or 
tliat  they  are  estopped  to  deny  that  fact; 
but  be  must  show  that  as  a  matter  of 
fact  in  a  settlement  of  his  contract  Floyd 
ft  Co.  received  of  some  third  party,  for  bis 
nae.thesnmof  money  he  seeks  to  recover." 
It  was  held,  further,  that  there  was  no 
proof  whatever  of  this  essential  fact,  and 
the  cause  was  therefore  reversed,  and  on 
the  last  trial  a  verdict  and  Judgment  was 
again  rendered  for  Patterson,  which  is 
likewise  appealed  from. 

Tbe  queetion  Involved  on  this  appeal  lie- 
fore  us  is  whether  upon  the  last  trial  those 
facta  have  been  established  by  tbe  evidence 
which  the  foregoing  extracts  from  the 
opinion  declared  to  be  requisite  to  a  re- 
covery by  Patterson.  If  the  pr^of  shows 
that  "Floyd  ft  Co.  received  of  a  third  par- 
ty tbe  money  sued  for,  for  the  use  of  Pat- 
terson, hia  easels  maintainable,  withont 
going  into  tbe  illegal  transaction,  and  de- 
fendants are  not  permitted  to'set  up  tbe 
illegnlity  of  tbe  original  contract  to  defeat 
a  recovery."  The  appellee,  who  was 
plaintiff  below,  contends  that  the  deficien- 
cy above  indicated  by  the  court  on  the 
first  appeal  was  supplied  by  tbe  testimony 
on  tbe  last  trial.  Tbe  appellants,  on  tbe 
other  hand,  urge  that  it  fails  to  show  that 
they  had  behind  them  a  principal  who 
paid  the  money  to  them  for  appellee.  We 
have  carefully  examined  tbe  statement  of 
facts  in  this  record,  and  we  think,  as  was 
stated  in  effect  in  tbe  former  opinion,  it 
does  not  show  that  Patterson,  In  the 
trunsactiun  with  l>opold,  Floyd  *  Co., 
knew  any  other  person.  The  mere  fact 
that  tbey  may  have  believed  that  Flo.Td 
ft  Co.  dealt  with  third  parties,  or  that 
tliey  did  so,  was  not  sufficient.    It  ia  ar- 


srued  by  appellee  that  the  evidence  edtab- 
lishee  tbe  fact  that  appellants  were  bro- 
kers, and  that  in  this  relation  and  capacity 
they  received  the  sum  Hued  for.  The  tes- 
timony shows  that  such  contracts  gener- 
ally were  negotiated  by  Floyd  ft  Co.  as 
brokers;  but  there  Is  no  evidence  that  in 
tblM  transaction  the  money  was  paid 
them  by  a  third  person  tor  Patterson. 
Such  was  the  conclusion  renched  and  ex- 
pressed In  the  former  opinion  in  this  ease. 
The  fact  that  they  had  contracted  as 
brokers  did  not  have  that  effect.  Tbe 
legal  consequence  resulting  from  the  fact 
that  Floyd  ft  Co.  were  brokers,  and,  as 
such,  contracting  for  appellant, for  a  com- 
mission paid,  was  considered  on  the  first 
opinion.  And  under  the  contract  in  this 
case  that  fact  was  not  believed  to  be  sucb 
as  would  relieve  the  appellee  from  proving 
the  payment  to  appellants  of  the  money 
for  him,  which  was  the  only  action  he 
could  maintain,  growing  out  of  the  con- 
tract revealed  by  tbe  proof.  Perceiving 
no  snhstantial  difference  between  the  facts 
stated  In  the  report  of  this  case  on  the  for- 
mer trial  and  those  now  before  us,  we 
think  that  tbe  Judgment  should  be  re- 
versed, and  tbe  cause  remanded. 

Btatton,  C.  J.  Reversed  and  remand- 
ed, as  per  opinion  of  commission  of  ap> 
peals. 


Boon  t.  CBAUBBRLAm. 
(Supreme  Count  of  Texas.    Deo.  11, 1891.) 

GOMTKACnS — CoKBTBOOTIOir  — BTATOTB  or  LlHITA- 

Tions — AccRUAi.  or  Causs  or  Actior. 

1.  A  contract  f(H:  the  Joint  acqaisltion  of 
land,  by  wblcta  one  party  impliedly  bound  him- 
sell  to  oonvey  to  the  other  a  half  interest  in  tbe 
land  as  soon  as  he  acquired  the  legal  title,  is  a 
contract  for  the  conveyance  of  real  estate  within 
the  meaninj!  of  the  statute  of  limitations 

2.  Rev.  St  art  8396,  provides  that  "no  one 
of  the  provisions  of  this  title  [limitationsl  sQall 
be  so  oonstrued  as  to  revive  any  daim  wbioh  is 
barred  b^ pre-existing  law;  and  all  Claims  against 
which  limitations  under  said  laws  have  com- 
menced to  run  shall  be  barred  by  the  lapse  of 
time  wbloh  would  have  barred  them  had  those 
laws  continued  in  force:  provided,  the  said  time 
be  shorter  than  that  by  which  they  would  have 
been  barred  by  other  articles  of  this  title. "  Held, 
where  a  law  of  limitation  not  in  force  before 
was  created  by  the  Revised  Statutes,  that  in  oom- 
puting  toe  time  of  the  statutory  bar  tbe  time  al- 
ready elapsed  when  the  statute  took  effect  should 
bo  added  to  that  subseqaentlv  elapsed. 

8.  Under  a  contract  for  the  Joint  acquisition 
of  land,  by  which  one  party  is  to  acquire  the  ti- 
tle and  convey  an  interest  to  the  other,  a  cause 
of  action  accrues  as  soon  as  the  first  party  ac- 
quires the  title. 

Appeal  from  district  court,  Tarrant 
county ;  R.  E.  Bkckhau,  Judge. 

Trespass  to  try  title  by  E.  Boon  against 
William  Chamberlain.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    Affirmed. 

Hunter,  Stewart  Ji  Daoklia,  for  appel- 
lant. Hyde  Jennings  and  Harria  A  Har- 
ris, for  appellee. 

Uainrs,  J.  This  case  was  before  this 
court  at  a  former  term  o|ion  an  appeal  by 
the  present  appellee,  who  was  defendant 
in  the  court  below,  and  Is  reported  in  74 
Tex.  663, 12  S.  W.  Rep.  727.  It  Is  now  pre- 
sented upon  pret^lsely  tbe  same  state  of 
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facts.  Upon  the  last  trial,  howevar,  tbe 
plaintiff  withdrew  bia  euppleniental  peti- 
tion, ia  which  be  sought  to  excuae  his  de- 
lay in  bringing  the  suit.  The  very  full 
statement  of  tbe  case  In  tbe  former  opin- 
iuD  renders  any  additional  statement  here 
ttnneceesary.  We  do  not  deem  it  requisite 
to  consider  all  the  questions  presented 
iu  appellant's  briet.  Tbe  determination  ol 
one  will  dispose  of  tbe  case.  As  we  con- 
strue the  former  opinion,  it  was  held  that 
the  plaintiff's  action  was  barred  by  the 
statute  of  limitations  of  10  years.  It  la 
true  'hat  it  is  there  intimated  that  the 
plea  of  stale  demand  was  also  applicable 
to  tbe  salt.  Tbe  counsel  for  appellant 
now  controvert  both  propositions,  and 
support  their  contention  by  an  able  and 
exhaustive  brief  and  argument.  But 
should  It  be  conceded  that  (.'lark  held  the 
half  Interest  In  the  land  in  trust  for  the 
benefit  of  appellant,  and  that  tbe  trnst 
wan  direct,  that  is  to  say,  one  directly 
created  by  the  contract  between  tbe  par- 
ties, and  that  thnrefore  tbe  demand  did 
not  begin  to  grow  stale  until  there  was 
some  act  on  part  of  the  trustee  repudiat- 
ing that  relation,  still  we  are  of  opinion 
tliat  tlie  statute  of  limitations  was  a  bar 
to  tbe  suit,  and  that  therefore  the  Judg- 
ment should  be  affirmed.  The  suit  was 
brought  on  the  6tb  day  of  January,  1887. 
Tbe  Revised  Statutes,  which  went  Into  ef- 
fect September  1,  1879,  contained  this  pro- 
vision: "Any  action  tor  tbe  specific  per- 
formance of  a  contract  to  convey  real  es- 
tate shall  be  commenced  within  10  years 
next  after  the  cause  of  action  shall  have 
accrued,  and  not  afterwards."  Article 
32(19.  The  application  of  tbe  statute  to 
the  facts  <if  the  case  presents  several  ques- 
tions. Was  the  contract  between  Clark 
and  appellant  a  contract  for  the  convey* 
a  nee  of  real  estate?  We  thin  It  It  was.  It 
is  true  that  it  was  a  contract  for  tbe  Joint 
acquisition  of  lands,  and  not  a  contract 
for  the  sale  of  lands.  It  is  none  the  less 
trne  that  by  Its  terms  Clark  Impliedly 
bound  himself  to  convey  to  appellant  a 
halt  interest  In  tlie  land  as  snon  as  he  ac- 
quired the  legal  title.  This  suit  seeks  to 
enforce  that  contract;  that  is  to  say,  to 
have  It  specifically  performed. 

But  In  this  case  lOyears  bad  not  elapsed 
from  the  time  the  statute  went  into  effect 
until  the  suit  was  brought.  If  such  time 
had  elapsed,  in  our  opinion  tbe  suit  was 
dearly  barred.  Was  It  Intended  that  in 
a  case  like  the  present  the  period  which 
had  elapsed  from  the  accrual  of  tlie  Cause 
of  action  nntll  the  statote  took  effect 
should  be  added  to  the  time  which  shonld 
elapse  after  that  event  so  as  to  complete 
the  bar?  It  Is  to  be  remarked  that  the 
statutes  of  limitation  affect  the  remedy 
only,  and  that  tbey  may  be  changed  with 
reference  to  existing  contmcts  without 
violoting  any  proriaion  of  the  constitu- 
tion, provided  they  do  not  attempt  to  re- 
vive an  action  already  barred,  or  to  take 
awiiy  wholly  an  existing  remedy.  The 
legislature  may  shorten  the  period  as  to 
causes  of  action  already  existing,  provid- 
ed a  reasonable  time  be  allowed  In  which 
to  sue.  This  is  too  well  settled  to  re- 
quire citation  of  authority.  There  is, 
then,  nc  constltulloual  Impediment  In  tbe 


way  of  holding  that  tiM  time  which  bad 
already  passed  when  the  statute  went  in- 
to effect  may  be  taken  into  the  computa- 
tion in  determining  the  question  of  Itmi  ra- 
tion. More  than  seven  years  had  elapsed 
after  the  statute  became  a  la  w  before  tbe 
suit  was  brought.  Therefore  we  are  not 
embarrassed  by  the  question  whether  tbe 
plaintiff  had  after  that  date  a  reasonable 
time  within  which  to  bring  salt.  Th« 
dlfflcnlty  of  determining  what  may  be  a 
reasonable  tlmeis  quite  apparent,  bnt  this 
question  does  not  arise  In  this  case.  We 
may  proceed,  then,  to  the  Inquiry,  what 
did  the  legislature  Intend  by  tbe  law  un- 
der consideration?  We  think  the  qnestiim 
is  answered  by  tbe  literal  terms  of  the 
statute  Itself.  It  does  not  say  that  as  to 
existing  causes  of  action  for  tbe  specifle 
performance  suit  may  be  brought  within 
10  years  from  tbe  time  the  atatate  sbonid 
take  effect;  but  tbe  declaration  is  broad 
that  as  to  all  sncb  suits,  the  salt  mn^t  be 
brought  within  10  years  from  tbe  time  of 
tbe  accrual  of  the  cause  of  action.  Just 
here,  however,  the  constitution  steps  in 
and  limits  tbe  operation  ol  the  law.  so 
that  we  must  Interpret  it  as  if  itcontalned 
a  proviso  that  as  to  all  existing  cauaes 
of  action  a  reasonable  time  shonld  be 
allowed  after  tbe  statute  shonld  take 
effect.  That  cases  in  which  the  right  of 
action  had  already  accrued  were  Intended 
to  be  affected  by  tbe  statntea  of  limita- 
tions Incorporated  into  the  Revised  Stat- 
utes Is  shown  by  article  3236,  whicb  reads 
as  follows:  "No  one  of  tbe  provisions  of 
this  title  shall  be  so  construed  as  to  revive 
any  claim  which  Is  barred  by  pre-existing 
law;  and  all  claims  against  which  limita- 
tion under  said  laws  have  commenced  to 
run  shall  be  barred  by  the  lapse  of  time 
which  would  have  barred  tbem  had  those 
laws  continued  inforce:  provided. tbessld 
time  be  shorter  than  that  by  whlcb  they 
would  have  been  barred  by  the  other  arti- 
cles of  tfala  title."  This  article  in  effect 
provides  thatlncaaes  iu  which  limitattuDS 
had  commenced  to  run,  and  In  which  tbe 
Revised  Statutes  prescrilied  a  shorter 
period  than  was  prescribed  by  the  former 
law,  tbe  defendant  was  to  have  the  bene- 
fit of  the  new  enactment.  It  is  consistent 
with  tlie  construction  that  where  a  law  of 
limitation  was  created  by  the  Revised 
Statutes,  and  none  existed  before,  it  was 
Intended  that  the  time  which  had  already 
elapsed  when  the  statute  took  effect  should 
be  added  tf>  that  which  should  subsequent, 
iy  elapse  In  computing  the  period  of  the 
statutory  bar. 

The  laat  question  whicb  suggests  itaelf 
in  this  case  la,  when  did  the  cause  of  ac- 
tion accrue?  Did  It  arise  as  soon  as  Clark 
acquired  the  legal  title,  or  not  until  there 
was  some  act  repudiating  tbe  trnst?  In 
suits  for  specific  performance  of  contraeta 
to  convey  land  the  cause  of  action  nccraea 
upon  the  happening  of  tbe  condition  upi<n 
which  the  vendor  blnda  himself  to  make 
the  title.  Glasscock  v.  Nelson. 26  Tex.  1?M. 
And  ao  in  case  of  a  contract  for  the  Joint 
acquisition  of  land.  In  which  it  Is  contem- 
plated that  one  party  shall  acquire  the  ti- 
tle and  convey  an  interest  to  the  other, 
we  see  no  reason  why  tbe  latter  may  not 
sue  as  soon  as  tbe  title  Is  acquired.    It 
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tnay  bu  that,  by  reaaoD  of  tb«  troat  exiat- 
ing  betwMD  the  parties,  eqalty  would  not 
hnlil  the  plainttO  guilty  of  laches  until  th« 
defendant  had  acne  some  act  which 
showed  that  he  no  longer  recogniietl  the 
trust.  Yet  the  defendant  bindH  himself  tii 
make  the  title  to  the  plaintiff  for  hlH  inter- 
est in  the  land  as  soon  as  be  acquires  title 
biniseif,  and  we  are  of  opinion  that  upon 
n  mere  failure  to  do  so  a  cause  of  action 
arises.  Adding  the  period  which  at  the 
4a  te  the  act  took  effect  had  elapsed  from 
the  accrual  of  the  cuuse  of  action  to  that 
which  had  snbse<|uently  elapHed  when  the 
suit  was  brought,  the  bar  to  the  action  in 
this  case  was  complete,  and  the  rourt  be- 
low did  not  err  in  so  holding.  The  Judg- 
ment is  affirmed. 


Moose  et  aJ.  v.  First  Nat.  Bank  or 

Kacfman. 
iSuprtme  Court  cf  Tmat.    Deo.  16, 189L) 

ATTAORMBNT— PLBADIIla— Varianob. 

Where  an afSdaritforBttacbmetit describes 
the  tnstminent  sued  on  as  a  note,  "with  iaterest 
from  Deo.  2,  1800. "  and  the  petition  describes  it 
aa  a  note  dated  December  2,  ISUO,  due  tX)  daya 
after  date,  "witli  interest  from  maturity,"  the 
variance  is  suiBclent  cause  for  quasblng  the  writ 
«f  attaciunent. 

Commissionen'  decision.  Section  A. 
Appeal  from  districtcourt,  Kaufman  coun- 
ty :  Anson  Rainbt,  Judge. 

Action  by  the  First  National  Bank  of 
Kaufman  against  F.  U.  Moore  &  Co.  on 
«  promissory  note.  Piaintitf  obtained 
Judgment,  and  defendants  appeal.  Ra- 
ve raed. 

J.  D.  Cuantaffbam,  tor  appellants.  Man- 
ion  4k  HuObtmster,  tor  appellee. 

Hobby,  P.  J.  The  Fintt  National  Bank 
of  Kaufman  brought  this  suit  against  F. 
M.  Moore  &  Co.,  a  mercantile  Arm,  on  a 
promissory  note  executed  by  the  flrni  to 
api>ellee  fur  the  sum  of  $1,020.40.  An  at- 
tachment was  sued  out  by  appellee,  and 
levied  on  certain  goods  and  merchandise 
of  appellants.  At  the  January  term.  1891. 
a  motion  was  made  to  quash  the  writ  of 
attachment,  which  was  overruleii.  Judg- 
ment was  rendered  in  favor  of  the  pialu- 
tiff  below,  from  which  this  appeal  is  pros- 
ecuted. The  action  of  the  court  in  over- 
ruling the  motion  to  quash  is  assigned  as 
error,  "because  there  is  a  vsriauce  be- 
tween the  petition  and  the  affidavit  in  the 
description  of  the  instrument  sued  on,  as 
to  the  date  when  the  debt  is  due,  and  as 
to  the  time  the  note  draws  Interest;' 
and  also  "because  there  is  a  variance 
between  the  amount  alleged  to  be  due  in 
the  petition  and  the  writ  of  attachment 
and  the  affidavit."  The  note  sued  on,  as 
described  in  the  plaintiff's  petition,  is  for 
91.020.40.  dated  at  Kaufman,  Texas,  De- 
cember 2, 1800,  and  due  60  days  after  date. 
'  with  Interest  at  the  rate  of  one  per  cent, 
per  month  from  maturity  until  paid,  and 
ten  per  cent,  attorney's  fees,  if  collected 
by  law, "  etc.  The  note  is  attached  as  an 
exhibit  to  the  petition.  The  affidavit 
describes  it  as  a  note  for  the  same 
amount,  "with  Interest  from  Dec.  2nd, 
.KM.  until  paid,  at  rate  of  I  percent,  per 
month."  etc.  The  writ  of  attachment  is 
v.l83.w.no.8— 42 


issued  to  satisfy  "tlie  sum  of  91,198.40,  and 
probable  costs,"  etc. 

The  assignments  of  error  In  this  case 
we  think  are  well  taken.  The  affidavit 
does  not  describe  the  same  note  which 
the  petition  alleges  constitutes  plalntiS's 
cause  of  action.  While  there  can  be  no 
variance  between  the  allegations  in  the 
petition  describing  the  note  and  the  note 
itself  when  the  latter  is  made  a  part  of 
the  petition,  there  may  be,  and  Is,  In 
tblHcsHe,  a  variance  between  the  note  set 
forth  in  the  petition  and  the  note  de- 
scribed in  the  affidavit.  The  petition  is 
brought  i>n  a  note  due  February  y,  1S9I, 
for  $1,020.40,  with  interest  at  the  rate  of 
1  per  cent,  per  month  from  that  date 
(maturity)  till  paid,  and  10  per  Rent,  at- 
torney's fees.  Tlie  interest  on  the  note 
deflcrlt>ed  in  the  affidavit  is  at  the  same 
rate,  but  It  begins  to  run  from  December 
2,  INOO.  This  certainly  refers  on  Its  lace  to 
a  different  note,  unless  the  presumptiua 
may  be  indulged  that  it  has  reference  to 
the  note  sued  ou.  That  no  presumption 
will  be  resorted  to  in  support  of  any  un- 
certainty in  attachment  proceedings, 
whlcn  is  not  explained  by  the  proceedings 
as  disclosed  by  the  record,  is  wdl  settled. 
Focke  V.  Hardeman,  07  Tex.  175,  2  8.  W. 
Bep.  368.  The  affidavit  In  this  case  is 
complete  in  Itself.  It  is  not  defective 
merely,  and  presenting  a  case  where  the 
petition  might  be  looked  to,  to  aid  it.  It 
contradicts  the  averments  of  the  petition 
descriptive  of  the  note.  If  the  clerk  Issuea 
the  writ  for  the  amount  alleged  in  the 
petition,  it  is  necessarily  for  adlffprent  sum 
than  that  stated  in  the  affidavit.  If  he 
followed  the  petition  in  this  case,  and 
added  10  per  cent,  attorney's  fees  to  the 
principal  of  the  note— $1.020.40 — alone,  the 
writ  issued  by  him  for  $1,128.40  Is  too 
much.  If  he  was  governed  by  the  affida- 
vit, and  added  the  Interest  from  December 
2,  iNdO,  and  10  per  cent,  attorney's  fees,  to 
the  principal  and  interest,  the  writ  was 
not  for  a  sufficient  sum.  The  writ  does 
not  follow  either  the  petition  or  affidavit. 
We  think  the  attachment  should  have 
been  quashed,  and  that  the  judgment 
should  be  reversed,  and  the  cause  re- 
manded. 

Statton,  C.  J.  Reversed  and  remanded, 
as  per  opinion  of  the  com  mission  of  ap- 


PoriDYOB  et  «/.  T.  Manttkl. 

{Suprcm«  CoMrt  of  Texas.    Dec.  16, 1891.) 

Railboao  Companies — CaAKOBS— BxpULaiOH  ov 
Fassenobs — DaMJlOBS. 

1.  Where  a  passenger  who  has  gone  to  a  rail- 
road ticket-office  to  purchase  his  ticket  in  ample 
time  to  do  so  is  unable  to  bay  a  ticket,  and  is 
oompelied  to  go  on  the  train  without  one,  be- 
cause, altbough  the  tioket-olBoe  is  open,  as  re- 
quired by  Bayies'  Rev.  St  art.  4S58b,  t  9,  there 
la  00  one  in  tbe  oflloe  to  sell  tickets,  the  ticket 
agent  being  busy  unloading  baggage,  such  pas- 
senger has  a  right  to  travel  on  tbe  train  without 
paying  the  additional  fare  allowed  by  statute  to 
be  exacted  from  passengers  without  tickets. 

2.  Wbere  a  passenger  is  unlawfully  ejected 
from  a  train  by  the  conductor,  who  speaks  rougb- 
ly  to  aim  in  presence  of  the  other  pasaungers, 
and  mortifies  his  feelings,  and  he  is  thereby  com- 
pelled to  walk  six  or  seven  milea  «b  a  rtdnjr 
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Bight,  a  Jndgment  far  1300  damagies  it  not  ex- 
cessive. 

CommlRsioners'  decision.  Section  A. 
Appeal  from  district  court,  Titue  county ; 
John  L.  Shepparu,  Judge. 

Action  by  George  Manuel  ajcainst  S.  W. 
Fordyce  an'd  others,  receivers  of  the  St. 
Louts,  Alton  &  Texas  Railway  Company, 
to  recover  damaf^es  for  wronsrful  ejection 
from  defendant's  train.  PlnintiS  obtained 
judgment,  and  defendants  appeal.  Af- 
firmed. 

Todd  A  Hudglna,  for  appellnnta.  R.  D. 
Hart,  for  appellee. 

Hobby,  P.  J.  Thfa  suit  originated  In  a 
lastice'B  court  of  Titas  connty.  It  was 
brought  liy  the  appellee,  George  Manuel, 
axHiniit  the  appellants,  to  recover  dam- 
ayes  for  l>elng  wrongfully  ejected  from  ap 
pellants'  pusttenger  train.  There  was  a 
rttcovery  bad  of  f  200  in  the  Justice's  court. 
Dpon  appeal  to  the  district  court  a  iilte 
ludgment  was  recovered  by  the  plaintiff, 
from  which  this  appeal  la  prosecoted. 

Plalntitr  alleged  that  he  was  a  passen- 
ger on  tlie  train  of  appellants  from  Mt. 
Pleasant  to  Coukvllle,  a  distance  ut  eight 
iniles:  "that  he  was  unable  to  procure  a 
ticket  at  Mt.  Pleasant,  because,  when  he 
applied  for  the  same  upon  the  arrival  of 
bis  train,  there  was  no  one  in  the  office  to 
aell  it  to  him :  that  the  regular  price  of  a 
ticket  was  ^25  cents;  that  the  conductor 
demanded  80  cents,  which  bn  refused  to 
pay,  but  tendered  25  cents;  whereupon 
the  train  was  stopped,  and  plaintiff  was 
ejected.  In  the  presence  of  other  passen- 
gers, in  a  rude  manner,  about  7]i  miles 
from  his  destination."  Defendants  an- 
swered with  general  denial,  and  averred 
that  their  ticket-office  was  open  more 
than  three  hours  prior  to  the  departure 
of  the  train;  and  further  alleged  that,  if 
the  ticket  agent  was  at  any  time  absent 
from  bis  oflice,  it  was  only  for  a  short 
time  after  the  arrival  of  the  train,  while 
be  was  attending  to  the  transfer  of  bag* 
gage  and  express  matter,  and  that  plain- 
tiff did  haveample  opportunity  to  procure 
his  ticket  before  the  departure  of  the  train. 
Theerrors  assigned  are.  In  substance,  that 

(1)  the  Judgment  was  against  the  evidence. 
In  that  the  evidence  shows  that  appel- 
lants' ticket-office  was  kept  open  half  an 
hour  prior  to   the  departure  of  the  train. 

(2)  The  Judgment  was  against  the  evi- 
dence, In  that  the  evidence  shows  convinc- 
ingly that  appellee  bad  ample  opportuni- 
ty to  purchase  his  ticket  before  the  de- 
parture of  the  train,  and  tailed  to  do  so; 
and  for  this  reason  the  evidence  was  in- 
sufficient  to  support  the  Judgment.  (3) 
The  Judgment  was  excessive  in  amount. 

It  appears  from  the  plaintiff's  testimony 
that  on  the  2i)th  April,  1890,  he  purchase<l 
a  ticket  from  "Mt.  Pleasant  to  Pittsburgh 
and  return.  About  midnight  of  that  day 
be  returned  to  Mt.  Pleasant  on  the  train, 
handing  the  conductor  his  return  ticket. 
Before  reaching  Mt.  Pleasant  he  decideil 
to  go  to  Cookville,  a  station  on  the  same 
road,  about  eisht  mllea  eaut  of  Mt.  Pleas- 
ant, and  near  tlie  plaintiff's  place  of  retii- 
dence. "  Immediately  ou  the  arrival  of  tlie 
train  at  Mt.  Pleasant,  "he  went  to  the 
ticket-ofiSce,  and  the  window   where  tick- 


eta  were  asually  sold,  to  purchase  a  ticket 
to  C!ookvllIe.  He  bad  prevlouslv  bought 
tickets  there."  The  piaintiffstatestbathe 
"bailed,  and  knocked  on  the  window,  put 
bis  bead  over  the  window,  and  looked  in- 
to the  room ;  but  there  was  no  one  there 
to  sell  tickets,"  and  therefore  be  could 
get  none.  The  plalntitr  found  the  ticket 
agent  on  the  car,  anioading  baggage, 
and  told  him  he  wanted  to  purchase  a 
ticket.  He  replied  that  he  would  sell  bim 
one.  The  conductor  was  near  with  bis 
lantern.  The  agent  was  engaged  some 
minntes  about  the  baggage,  and  as  be 
stepped  in  the  door  ot  tbe  depot  tbe  con- 
ductor gave  the  sigual,  and  the  train 
started,  and  was  under  good  headway 
when  plaintiff  boarded  it,  without  the 
ticket.  He  says  that  when  the  conductor 
gave  the  signal  for  the  train  to  start  he 
requested  him  to  wait  a  moment,  to  en- 
able him  to  get  the  ticket.  But  "he  made 
no  reply ;  and  after  I  bad  gotten  on  tbe 
train,  and  the  train  bad  gotten  a  abort 
distance  from  Mt.  Pleasant,  tbeconductor 
cauie  to  me,  and  demanded  a  ticket.  I 
told  bim  I  bad  no  ticket.  That  I  tried  to 
get  one  In  Mt.  Pleasant,  and  tbe  office 
was  not  open;  at  least  there  was  no  per- 
son io  the  office  to  sell  tickets.  I  then 
tendered  said  conductor  2.5cents.  He  took 
it,  and  handed  it  back  to  me,  and  said  I 
had  to  pay  80  cents.  I  told  him  25  cents 
was  all  the  money  I  bad.  He  said  if  I  did 
not  pay  SO  cents  he  would  put  me  off.  T 
tried  to  borrow '^be  otber  5  cents  from  a 
friend  on  the  train,  but  he  did  not  have 
it.  The  conductor  then  stopped  the  train, 
and  required  me  to  gel  off.  This  was 
about  one  and  a  half  miles  from  Mt. 
Pleasant,  and  aboutsix  and  one-halt  miles 
from  Cookviile.  It  was  between  midnight 
and  day.  Tbe  night  was  very  dark  and 
rainy,  and  I  had  to  walk  through  rain 
and  water  to  get  to  my  place  of  destina- 
tion, which  I  done  that  night.  I  bad 
often  bought  tickets  from  Mt.  Pleasant  to 
Cookviile  for  the  sum  of  25  cents.  That 
was  the  fare  when  a  pasxeuger  purchased 
a  ticket.  There  was  quite  a  number  of 
passengers,  and  I  was  put  oft  in  their 
presence.  The  conduct  of  said  conductor 
greatly  mortified  my  feelings,  as  be  spoke 
short  and  rough  to  me.  If  there  had  been 
any  person  in  the  ticket-office,  authorised 
to  sell  tickets,  when  I  first  applied  for  a 
ticket,  I  had  plenty  of  time  to  have  got- 
ten a  ticket  before  the  train  started." 
Such  Is  tbe  case  made  by  the  testimony 
of  the  appellee.  The  evidence  of  tbe  con- 
ductor and  tbe  ticket  agent  contradicts 
tbe  plaintiff  in  important  particnlara. 
They  both  testify  that  be  had  ample  time 
within  which  to  procure  a  ticket.  The 
testimony  being  in  this  conflicting  state 
a^  to  whether  appellants  allowed  the 
appellee  sufficienttimeand  opportunity  to 
procure  a  ticket,  and  treating  the  court's 
finding  upon  tbecontroverted  issue,  which 
Is  supported  by  the  evidence,  as  the  ver- 
dict of  a  Jury  should  be  under  similar  cir- 
cumstances. It  only  remains  for  this  court 
to  determine  the  legal  effect  ot  the  cast 
made  by  plaintiff  as  onewhere  It  is  shown 
be  had  no  opportunity  to  purchase  a  tick 
et  at  the  company's  office,  within  the 
time  tbe  office  is  required  by  law   tu  1*6 
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kept  open  prior  to  the  departure  of  the 
train,  because  there  was  no  person  In  the 
offlcp  authorized  to  aell  him  a  ticket.  We 
think  It  is  clear  that  in  this  case  the  riKbt 
of  the  conductor  to  demand  foor  cents  a 
mile  from  appellee,  and  to  refuse  that  ten< 
dered  by  bim,— three  cents  a  mile,— de- 
pends upon  whether  ample  opportunity 
was  afforded  appellee,  within  the  time  the 
office  was  kept  open  under  the  statute, 
to  purchase  a  ticket  at  Mt.  Pleasant.  Cn* 
1«88  this  latter  fact  existed,  the  law  pro- 
tected him,  asa  patiHenger,  against  tbecon- 
tingency  of  paying  the  higher  rate  of  fare, 
—four  cents.  It  Is  not  made  to  .ippear  in 
this  case  that  the  company  failed  to  com- 
ply with  article  42586.  §9.  Uayles'  Rev.  St., 
in  not  keeping  its  office  in  fact  open  half 
an  hour  prior  to  the  departure  of  the 
train.  Tbis,  it  is  presumed,  was  done. 
Nor  are  we  required  to  decide  the  effect  of 
the  statute,  when  invoked  by  a  passenger 
already  on  the  train,  and  who  endeavors 
toprocnrea  ticket  at  that  office  orstatlon 
for  a  point  beyond  it,  and  falls  t)ecause  it 
is  not  then  open,  although  it  may  have 
been  kept  open  for  half  an  hour  prior  to 
the  departure  of  the  train.  But  the  case 
presents  tbe  question  whether  the  compli- 
ance with  the  statute  In  keeping  the  otilce 
open  for  the  prescrltted  time  will  dispense 
with  tbe  necessity  for  having  an  agent  of 
the  company,  or  some  person  authorised 
to  sell  tickets,  in  the  office  during  that 
time.  To  state  tb»  question  is  tu  answer 
it.  Tbe  language  of  the  article  cited  does 
not  require  that  an  agent  or  any  person 
shall  he  in  the  office  lor  that  purpose,  but 
tbe  leading  object  of  tbe  law  would  be 
wholly  defeated  when  it  is  kept  in  view 
that  tbe  proper  construction  of  it  Is  that 
tbe  law  was  intended  to  give  every  rea- 
sonable facility  and  opportunity  to  pur- 
chaxe  tickets  to  those  who  as  passengers 
desire  and  seek  to  do  so.  No  dlscusHi.in 
whatever  is  necessary  to  show  that  such 
opportunity  is  not  afforded  where  the 
passenger  applies  in  time  to  purchase  one, 
and  no  agent  or  person  authorised  to  sell 
tickets  is  found  in  the  office.  Nor  do  we 
believe  that  the  tact  that  tlie  agent  was, 
at  the  time  the  application  was  made  to 
purchase  the  ticket,  engaged  in  the  per- 
formance of  some  other  duty  for  tbe  com- 
pany,  constitutes  any  defense  whatever, 
where  the  discharge  of  such  other  duty, 
altbougb  it  may  be  in  the  line  of  the 
agent's  service,  has  the  effect  to  deprive  a 
passenger,  who  is  himself  without  fault, 
of  ample  opportunity  to  procure  his 
ticket.  Hence  the  fact  in  this  case  that 
tbe  agent  was,  while  the  train  stopped  a 
Mt.  Pleasant,  engaged  In  unloading  bag- 
gage in  tbe  ear,  and,  according  to  tbe 
plaintiff's  evidence,  did  not  finish  In  time 
to  sell  him  the  ticket,  would  be  no  defense. 
The  law  was  obviously  intended  to  re- 
quire that  during  the  time  the  office  was 
directed  to  be  kept  open  some  one  should 
be  in  it,  authorised  to  sell  tickets.  If 
during  that  time  the  agent  saw  proper 
or  was  required  to  discharge  some  other 
duty,  tbia  rouUl  only  be  done,  under  a 
proper  construction  of  the  act,  at  such 
time  as  did  not  interfere  with  the  leading 
purpose  of  the  law,  which  was,  as  we 
have  s«id.  to  give  ample  facilities  to  the 


passenger  to  procure  his  ticket.  It  is  only 
when  these  conditions  exist,  and  tbe  pas- 
senger Is  himself  dilatory  <>r  at  fault,  and 
fails  to  purchase  bis  ticket,  that  there 
can  be  lawfully  exacted  by  the  conductor 
the  payment  of  four  cents  a  mile.  From 
these  views  it  necessarily  results  that  the 
appellee  was  lawfully  on  the  passenger 
train,  and  nouid  not  have  been  required, 
under  tbe  law,  to  pay  the  amount  de- 
manded by  tbe  conductor.  Tbe  conditions 
did  not  exist  authorising  theconductor  to 
eject  him  frum  the  car.  This  having  been 
done  wrongfully,  bis  right  to  recover  ia 
evident. 

We  can  assign  no  reason  for  holding  the 
judgment  excessive  under  tbe  facts.  In 
the  case  of  Railway  Co.  v.  McCIanahan, 
66  Tex  630, 1  8.  W.  Rep.  576.  a  Judgment 
for  f  SOU  was  permitted  to  stand  for  eject- 
ing a  passenger  from  tbe  car,  who  had 
failed,  like  the  appellee,  to  purchase  a 
ticket.  He  was  put  off  at  night,  six  or 
seven  miles  from  Cookvllle,  while  it  was 
raining.  The  conductor,  he  testifies, 
"spoke  short  and  rough'  to  him:  and 
"greatly  mortified"  his  feelings.  These 
fa^ts  were  believed  by  tbe  court  below  to 
be  sufficient  to  authorise  a  decree  for  fZOO. 
We  have  no  means  by  which  we  can  de- 
termine that  It  is  excessive.  We  think 
that  tbe  Judgment  should  be  affirmed. 

Stayton,  C.  J.  Affirmed,  as  per  opinloii 
of  tbe  commlssioD  of  appeals. 


HiNsiB  V.  Kkmpnkr. 

(Supreme  Court  (ff  Texat.    Dea  33,  I89t.) 

Citation— Btatbmsnt   or   Caubb   or   AonoM— 
Right  op  Iktbrvbntion— llonov  to  Cobmkh 

Jddombnt. 

1.  Where  tbe  petition,  in  an  action  on  leveral 
notes,  with  attorney's  fees,  and  a  trust-deed 
given  to  secure  their  payment,  sets  them  forth 
with  safflcient  particularity,  the  citation,  alleg- 
ing that  the  notes  and  trust-deed  were  executM 
and  the  notes  delivered  bydefendaat  to  plaintiff, 
and  stating  the  amounts  of  Uie  notes  and  their 
dates,  as  well  as  that  of  the  trust-deed,  and  that 
the  latter  includes  "21  tracts  of  land,  described 
in  plaintlit's  petition, "  will  not  be  quashed  l>e- 
cause  it  does  not  state  who  are  the  holders  of  the 
notes,  or  tbe  rate  of  Interest  each  bears,  or  how 
much  attorney's  fees,  or  that  plaintiff  asks  for  a 
money  judgment,  as  it  safiiclently  indicates  "the 
nature  of  plaintlit's  demand  "as  required  l>yRev. 
Bt  art.  1216. 

3.  Where  the  children  of  defendant  and  his 
deceased  wife  sought  to  intervene,  setting  np 
their  ownership,  as  heirs  at  law  of  their  mother, 
of  one-half  undivi^d  interest  in  the  lands  de- 
scribed in  tbe  trust-deed,  which  was  executed 
by  defendant  alone,  after  the  mother's  death,  and 
in  which  their  claim  was  recognized,  tbe  oourt 
properly  struck  out  their  plea,  as  they  hare  a 
plain  legal  remedy  to  secure  their  interest. 

8.  The  trust-deed  described  the  land  therein 
charged  as  the  south  half  of  a  certain  tract  con- 
veyed to  defendant  by  a  certain  deed,  as  record- 
ed in  a  certain  volume  and  page  of  the  county 
records.  The  petition  set  up  plaintiff's  lien  "  on  the 
lands  described  in  tbe  trust  deed, "  a  copy  of 
which  was  thereto  annexed,  and  further  stated, 
"Plaintiff  annexes  hereto,  and  makes  part  of  tbis 
petition,  a  more  particular  description  of  said 
lands,  marked  •  Exhibit  B,'"  in  which  exhibit 
the  lands  were  referred  to  as  the  north  half,  and 
were  described  by  metes  and  bounds,  with  a  ref- 
erence to  the  deed  to  defendant,  and  to  the  same 
page  and  volume  of  the  record  as  elyea  ic  the 
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tmst-deed.  Jadnnent  wa*  entered  as  n  tbA 
north  half,  field,  that  there  vrag  no  mistaks 
shown  in  the  vatcy  of  ladgment  wbloh  would  lus- 
tlf;  its  correction,  Uie  more  particular  descrip- 
tion in  the  exhibit  controlling  the  more  general 
one  in  the  trust-deed. 

Cnmmlseloners'  decision.  Section  A. 
Appeal  from  district  conrt.  Anderson 
county ;  F.  A.  WiiaiAHS,  Judge. 

Gnwiaage  A  Ga.inlnage,  for  appellant. 
J.  R.  Burnett,  for  appellee. 

Mahr,  J.  Harris  Kempner,  as  plaintiff, 
on  the  10th  day  of  November,  1890,  inati- 
tuted, by  petition  died  in  the  district  court 
of  Anderson  county,  Tex.,  suit  KKnlnst 
appellant,  Martin  Hincie,  on  hia  promisso- 
ry notea,  attached  to  petition  &x  Exhib- 
its A,  B,  and  C,— one  for  94,000,  and  10  per 
cent,  attorney's  fees,  dated  February  6, 
18K9,  doe  Nuvember  1, 18S9;  onefor  «l,500, 
dated  April  22, 1889,  due  November  1, 1889, 
and  10  per  cent,  attorney's  fees ;  one  dated 
August  3,  1889,  for  f006.<t7,  and  attorney's 
fees,  10  per  cent.,  due  60  days.  Also,  on 
mortgage  dated  October  28,  1889,  to  se- 
cure payment  of  above  amounts  of  mon- 
ey, on  21  several  town  lots  and  tracts  pt 
land,  all  situate  In  Anderson  county,  Tex., 
attached  to  petition  as  Exhibit  U.  De- 
fendant filed  mtitlon  to  quash  citation. 
This  motion  was  submitted  to  and  over- 
ruled by  tbecourt.  Defendantflled  amend- 
ed original  answer,  admitting  Indebted- 
ness as  alleged  and  mortgage,  but  alleg- 
ing that  mortgage  was  made  on  only  a 
one-half  undivided  Interest  In  the  several 
tracts  of  land  described,  and  that  the 
lands  were  the  community  property  of  his 
deceased  wife  and  himself;  and  that  his 
cblldran  by  his  deceased  wife,  Herbert  M. 
and  others,  minors,  owned  the  other  half; 
that  feitild  contract  was  made  by  him  with 
J.  R.  Burnett,  agent  for  plHlntifT,  and  said 
claim  and  Interest  of  said  children  was 
expressed  and  set  out  In  the  mortgage; 
that  tlie  debts  sued  for  were  bis  separate 
debts;  and  he,  as  father  and'  natural 
guardian  of  said  children,  prayed  the 
court  that  their  Interest  be  protected,  etc. 
Herbert  M.  Ulnzie,  for  himself  and  as  next 
friend  for  his  minor  brothers  and  sisters, 
the  children  of  Murtin  Uinzie  and  Susan 
Ann  Hinsie,  their  deceased  mother.  Inter, 
vened,  setting  up  their  ownership  as  heirs 
at  law  of  their  mother's  one-half  undivid- 
ed Interest  in  the  lands  described  in  the 
mortgage,  and  prayed  that  the  court  do 
not  permit  their  title  to  be  affected,  and 
they  forced  to  individual  suits,  etc.  Plain- 
tlH  filed  a  motion  to  strike  out  his  plea, 
which  was  sustained  by  the  court.  On 
trial  of  cause  the  mortgage  was  foreclosed, 
as  against  all  and  severally  the  tracts  of 
land  named  in  the  mortgage.  "The  lands 
were  ordered  to.be  sold,  and  the  ofBcer 
executing  the  order  of  sale  was  therein  or- 
dered to  put  the  purchaser  or  purchasers  in 
possession  thereof,  within  thirty  days  aft- 
er sale."  The  exception  of  plaintiff  to  de- 
fendant's answer,  so  far  as  it  set  up  any 
right  of  the  children  named  to  the  mort- 
gaged proiierty,  was  sustained,  to  which 
ruling  defendant  excepted.  On  May  1, 
1891,  defendant  filed  motion  to  correct 
Judgment  on  ground  of  fraud  and  mlstaice 
in  foreclosing    on  north  half  of  lOO-acre 


tract,  while  the  mortgage  was  on  the 
south  half.  Defendant  filed,  on  May  8, 
1891,  answer  to  motloD.  On  May  9, 1891, 
motion  was  tried  and  overruled,  to 
which  roling  defendant  excepted,  and 
save  notice  of  Appeal.  Statement  of  facts, 
filed  May  20. 1891 :  "Jndgment  in  original 
and  main  .suit  was  rendered  Noveml>er 
28, 1890,  to  which  defendant  excepted,  and 
gave  notice  of  appeal. .  Appeal-bond  No. 

1  tiled  December  29, 1890.    Appeal-bond  No. 

2  filed  May  26, 1891.  November  term,  1890, 
adloumed  December  19, 1890.  April  term, 
1891 ,  adjourned  May  21, 1891.  Defendan  t  as- 
signed errors  In  main  case,  and,  on  motion, 
the  original  suit  and  the  proceedings  on  the 
motion  are  both  brought  up  In  same  tran- 
script." 

The  first  error  assigned  Is  that  "the 
court  erred  in  overruling  defendant's  mo- 
tion, filed  November  20.  1890,  excepting, 
and  to  quash  citation,  alleging  that  cita- 
tion does  not  contain  astatement  of  plain- 
tiff's demand,  in  that  it  does  not  atate 
who  are  the  ownors  or  holders  of  the  notes 
sued  on,nor  whcthersamearedueand  pay- 
able to  bearer  or  order,  nor  the  rale  of  in- 
terest each  bears,  nor  what  or  buw  much 
attorney's  fees,  nor  that  plaintiff  prays 
for  a  moneyed  Judgment,  or  how  mnch. 
It  [the  citation]  does  not  state  in  what 
connty  tiie  land  [sought-  to  be  foreclosed 
against]  is  situated,  nor  in  what  one  of  all 
the  states  of  the  Union  the  same  is  sit- 
nated."  The  citation  does  state  the 
amount  of  the  notes  and  their  datee.  as 
well  as  that  of  the  trust-deed,  and  that 
thelatter  includes  "twenty-one  (21)  tracts 
of  land,  described  in  plaintiff's  petition." 
The  citation  in  this  case  recitra:  "The 
nature  of  plaintiff's  demand,  being  a  snit 
on  three  promissory  notes  executed  and 
delivered  by  defendant  to  plaintiff,  as  fol- 
lows: One  for  94,000,  dated  February  5. 
1889,  payable  November  1.  1889;  one  for 
91,600.  dated  April  22,  1889;  and  one  for 
9906.67,  dated  August  3,  1889.  and  which 
notes  are  filed  with  plaintiff's  petition. 
Plaintiff  sues  for  amount  of  said  notes  and 
interest,  and  attorney's  fees,  as  therein 
specified,  less  credits  on  first  note  of  $886.- 
80,  paid  March  6, 189U.  Plaintiff  also  sues 
on  a  trust-deed  executed  by  defendant  on 
October  24,  1889,  to  J.  R.  Burnett,  trustee, 
of  21  lots  or  parcels  of  land,  described  in 
the  petition,  to  secure  the  payment  of  said 
notes,  and  plaintiff  prays  for  a  foreclosure 
of  said  trust-deed."  Evidently  the  state- 
ment that  "the  notes  were  execnted  and 
delivered  by  defendant  to  plaintiff"  shows 
the  legal  right  of  the  latter  to  sue  upon 
the  same.  While  the  writ  of  citation  is 
somewhat  indefinite  in  some  of  the  partie- 
nlars  complained  of,  still  we  are  not  pre- 
pared to  bold  that  it  will  not  pass  muster 
OM  sufficiently  Indicating  "the  nature  uf 
plaintiff's  demand."  Rev.  St.  art.  1215. 
The  law  does  not  require  the  citation  tu 
state  the  cause  of  action  with  anything 
lilse  the  same  particularity  as  the  petition. 
It  may  give  a  correct  description  of  the 
demund"ln  general  terms, "  withoat  go- 
lug  into  details.  To  require  this  to  b« 
done  in  the  writ  would  rfender  It  Incon- 
venient and  cumiiersome,  and  defeat  the 
purpose  of  the  change  in  the  law,  as  made 
In  the  Revised  Statntes,  which  dispensed 
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with  the  Bervlee  vpon  the  defendant  of  a 
certified  copy  of  tbe  petition.  Vide  Rail- 
way V.  Borke,  65  Tex.  S2B;  Pipkin  r. 
Kanfman,  62  Tex.  645. 

It  remalnB  now  to  determine  tbe  two 
other  queetlona  presented  by  tbe  aBsign- 
ments  of  error.  It  Is  contended  by  appel- 
lant's connsel  that  the  conrt  erred  In  bus- 
taininx  exceptiona.and  In  strlkins  out  the 
plea  of  Intervention  Interposed  by  Herbert 
M.  Hlnsie  for  hiiuself,  and  as  next  friend 
of  tbe  other  children  of  the  defendant, 
Martin  HInile,  and  his  deceased  wife,  Mrs. 
Hasan  Hlniie.  In  tbiH  action  of  the  court 
we  find  no  error.  Tbe  interveners  had  no 
rlRht  to  intervene  nnless  their  claim  was 
Buch  as  would  have  entitled  tliem  to  an  In- 
junction to  restrain  the  plaintiff  from  pro- 
ceedlDK  afcainst  the  defendant  to  foreclose 
the  de«fd  of  trust.  They  were  not  partientu 
that  iuBtrament,  and  no)ndj;ment  rendered 
In  the  foreclosure  proceedlDSTB  between  the 
plaintiff  and  tbe  defendant  could  injure  In 
the  least  or  affect  tbeirintereat  In  the  lands 
mortKaited.  Thedeed  of  trust  wasexecuted 
after  the  death  of  their  mother,  and  by 
the  father  alone.  Their  title, If  any.  In  the 
lands  vented  in  them  upon  the  death  of 
the  mother,  and  their  Interest  in  such 
landM  Beems  to  be  expressly  excr-pted  by 
the  terms  of  the  trust-deed  from  Its  opera- 
tion.— at  least,  their  claim  to  one-hall  of 
Che  lands  is  recoKnlsed,  and  tbe  title  is  not 
warranted  as  to  them.  Under  such  cir- 
comstances  the  interveueri*  would  not 
have  been  entitled  to  an  injunction,  and 
the  intervention  was.  therefore,  rightly 
dlRmlssed.  Faubion  v.  Riigfrs,  06  Tex. 
475.  1  8.  W.  Rep.  166;  Spencer  v.  Rosen- 
thall.58  Tex.4;  Whitman  v.  Willis,  51  Tex. 
421 ;  Carlln  v.  Hudoon,  12  Tex.  202  The 
petition  for  intervention  presents  no  such 
facta  as  would  authorize  the  interposition 
of  a  court  of  equity.  The  interveners 
have  a  plain  IckbI  remedy  to  secare  their 
Interest  in  the  lands,  and  to  contest  tbe 
matter  with  the  plaiutifl,  or  the  purchaser 
under  the  foreclosure  proceedings,  should 
there  be  one.  But,  again,  none  of  the  in- 
terveners have  joined  in  this  appeal  which 
Is  proseented  alone  by  the  appellant,  Mar- 
tin Hlnsie.  Obviously  he  has  no  legal 
groondB  to  complain  of  the  dismissal  of 
tbe  Intervention,  or  to  tbe  fonsclosure  of 
tbe  mortgage,  without  protecting  their 
Interest. 

In  tbe  next  place  it  Is  urged  by  the  ap- 
Mfllant  that  the  court  erred  in  overruling 
hla  motion  to  correct  the  Judgment,  orig- 
inally entered  at  a  former  term  of  court, 
■o  as  to  make  said  judgment  apply  to  the 
south  hair  of  the  100  acres  in  the  8.  U. 
Wells  headrlght  league  of  land,  instead 
of  to  the  north  half  thereof,  as  deslguated 
In  the  judgment  as  entered  at  the  term 
when  tbe  case  was  tried.  This  motion 
wa«  heard  by  tbe  court  upon  oral  tPHti- 
muny.  and  otherwise,  and  was  denied; 
and  tbe  only  atatement  of  facts  contained 
in  the  record  relates  to  the  trial  of  this 
motion,— not  to  the  original  trial  of  the 
•nit.  The  evidence  Is  sufficient  to  support 
the  action  of  the  court  upon  the  motion, 
but  »e  prefer  not  to  rest  our  decision  en- 
tirely upon  that  ground, for  there  Is  a  serl- 
ouM  doubt  in  our  minds  whether  the  judg- 
ment eould  have  been  corrected  at   the 


time  and  in  the  mode  in  which  it  was  at- 
tempted, and  npon  the  character  of  proof 
which  was  offered.  The  error  iu  the  judg< 
ment.  If  it  be  an  error,  might  be  a  judicial, 
not  a  clerical  one,  merely.  Tbe  appellant's 
counsel  say  in  the  brief  that  they  sought 
to  reform  the  Judgment  upon  the  grounds 
of  "fraud"  and  mistake;  but  a  reference 
to  the  motion  shows  that  no  charge  of 
fraud  Is  made,  and  no  tact  Is  stated  from 
which  it  might  be  Inferred.  It  Is  alleged 
that  tbe  clerk.  In  entering  up  "the  judg- 
ment foreclosing  the  mortgage  on  said 
north  half  of  said  100  acree  of  land,  did  so 
by  mistake. "  There  is  not,  in  our  opinion, 
sufficient  competent  data  afforded  by  the 
record  to  show  that  this  was  not  done  ac- 
cording to  the  will,  and  the  decision  of  the 
court  rendered  upon  the  trial  of  tbe  case. 
We  think  that  It  Is  not  made  to  appear 
that  there  was  any  mistake  made  In  en- 
tering the  Judgment  of  tbe  court,  origi- 
nally and  88  It  now  stands.  To  demon- 
strate this  we  will  first  treat  this  ques- 
tion as  If  it  were  presented  by  the  assign- 
ments attacking  tbe  original  judgment, 
and  it  does  soem  to  be  partially  raided  by 
the  fourth  assigrnment,  "that  the  judg- 
ment of  the  court  is  contrary  to  the  law 
of  the  case,  as  made  by  the  pleading." 
We  do  this  for  the  reason  that,  II  the  rec- 
ord discloses  that  the  deed  of  trust  has 
been  fi>reclo8ed  upon  any  land  belonging 
to  defendant,  but  not  embraced  in  It,  the 
Judgment  onght  to  be  corrected  in  this  re- 
spect under  the  original  appeal.  CaHtro 
▼.  UlleH.  13  Tex.  22U.  The  deed  of  trust 
which  is  made  a  part  of  the  petition  de- 
scribes this  particular  parcel  of  land  as 
"the  south  hall  of  100  acres  out  the  S.  O. 
WellH  headrlght,  and  the  same  conveyed 
to  said  Hlnsie  by  Henry  Davis,  sheriff,  by 
deed  dated  October  6tb-,  1883, "giving  tbe 
volume  of  tbe  record,  and  the  pages  where 
the  deed  la  recorded.  Tbe  petition  sets 
np  the  plaintiff's  lien  "upon  the  lands  de- 
scribed in  tbe  trust-deed,"  a  copy  of  which 
is  annexed  to  the  petition.  The  petition 
continues  as  follows:  "And  plaintiff  an- 
nexes hereto  and  makes  a  part  of  this  pe- 
tition a  more  particular  description  of  said 
lands,  marked  'Exhililt  E.'"  Turning  to 
Exhibit  E  we  find  that  tbe  land  in  queii- 
tlou  is  described  therein  as  follows:  "Tlie 
north  halt  of  100  acres  of  land  situated  lu 
Anderuon  county,  Tex.,  a  part  of  the  Sam- 
uel G.  Welle  headrlght."  Then  follows  a 
description  of  this  parcel  of  land  by  metes 
and  bounds,  and  a  reference  to  tbe  same 
deed  from  Henry  Davis  to  the  defendant, 
and  to  the  same  pages  of  tbe  record  sb 
given  In  tbe  trust-deed.  We  have  thus 
presented  to  us  by  the  petition  and  tbe 
copy  of  tbe  deed  of  trust  a  latent  ambigu- 
ity in  the  description  of  this  particular 
land,  and  we  think  that  the  reference  In 
both  to  the  deed  from  Davis  to  tbe  defend- 
ant, and  to  the  record  thereof,  should  be 
regarded  as  the  particular  and  more  defi- 
nite description,  and  will  control  the  oth- 
er, which  is  general.  That  Is  certain 
which  may  be  rendered  certain.  Under 
the  circurastanceEi  we  think  that  we  ought 
to  preBumc  that  the  court  was  advised  of 
thlH  deecriptlun,  nnd  conHldered  the  same, 
as  well  as  tbe  deed  from  DaviH,  before  en- 
tering tbe  judgment.    Exhibit^ £,  beiiu;  a 
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part  of  tbe  petition,  anthoriied  as  a  mat- 
ter of  pleading  the  rendition  ul  tbe  JadK- 
ment  for  tbe  north  balf,  instead  of  tbe 
south  balf,  of  this  tract  of  land.  At  the 
trial  of  tbe  case  no  isann  was  raised  us  to 
the  trust-deed  not  including  the  north 
half  of  the  land,  and,  there  being  no  state- 
ment of  facts  proved  npon  that  trial,  vre 
ttiink  It  should  be  presumed,  as  we  already 
Indicated,  that  the  court  beard  sufficient 
proof  on  the  subject  to  sustain  its  Judg- 
ment, astbepleadingsautborlced  tbe  Judg- 
ment, and,  further,  that  the  sheriff's  deed 
referred  to  contains  a  description  of  the 
land,  showing  that  this  land  as  mort- 
gaged in  really  the  north  balf  instead  of 
the  south  half  thereof.  There  was  no 
proof,  even,  upon  the  hearing  of  the  mo- 
tion to  reform,  that  this  deed  from  Davis 
as  sherin  does  not  so  describe  the  land. 
On  tbe  contrary.  It  was  then  proved  that 
this  "  deed,  as  a  matter  of  tact,  conveys 
tbe  north  balf.  Instead  of  the  south  balf, 
and  gives  tbe  field-notes  of  the  100  acres. " 
Appellant,  however, at  the  trial  of  ibe  mo- 
tion, attempted  to  abow  by  parol  that 
"the  plalutitt  offered  no  evidence  except 
the  notes  and  trust-deed,  and  no  proof  of 
any  mistake  in  the  description  of  the  land 
in  the  trust-deed."  His  attorney  testified 
to  these  facts.  But  we  do  not  think  that 
these  facts  can  have  the  legal  torceorefttict 
to  alter  the  terms  of  the  judgment  as  ren- 
dered, or  to  contradict  tbe  presumption  of 
Its  concluslveneas  after  the  expiration  of 
the  term.  Tbe  testimony  ought  not  to 
have  been  received,  as  It  was  notcompe. 
tent  to  show,  at  that  time,  that  tbe  court 
did  not  bear  softicient  proof  to  support 
Its  judgment.  That  should  have  been 
made  a  ground  for  a  new  trial  at  the  term 
when  the  case  was  tried,  and  the  facts 
proved  on  tbe  trial  should  have  been  pre- 
served in  a  statement  of  facts.  Appellant 
alleges  that  be  did  not  discover  the  "mis- 
take''ln  the  Judgment  until  after  the  term, 
bnt  be  fails  to  give  a  sufficient  excuse  for 
his  want  of  knowledge  in  this  respect. 
Railway  Co.  v.  Haynes,  18  S.  W.  Rep.  606, 
(decided  present  term.)  We  conclude  that 
the  Judgment  should  beaffirmed,  but  with- 
out prejudice  to  any  rli{ht  or  title  of  the 
interveners  In  tbe  lands  described  In  the 
deed  of  trust. 

ST4TTON,  C.  J.    Affirmed,  as  per  opinion 
of  tbe  commission  of  appeals. 


8TATB  ex  rel.  Routh  et  al.  ▼.  BnRRS  et  al. 

(.Supreme  Court  of  Tauu.    Deo.  18, 1891.) 

JUDOB — DlSQDAIjnCATION — QuO  WaKBANTO. 

1.  Under  the  statutory  provision  aathortzinf 
the  attorney  general  to  present  to  the  district 
court  or  district  judgu  a  petition  for  leave  to  file 
an  Information  in  the  nature  of  a  qpm  warranto, 
and  authorizing  the  court  or  Judge  to  grant  the 
petition  if  satisfied  that  there  is  probable  ground 
for  the  proceeding,  a  ]udgewbo  la  disqualified  to 
try  the  cause  has  no  Jurisdiction  to  grant  such 
a  petition,  since  that  la  an  ezerclse  of  Judicial 
discretion. 

3.  A  Judge  who,  while  at  the  bar,  was  a  mem- 
herot  a  firm  upon  whose  advice  proceedings  were 
had  to  incorporate  a  city,  Is  not  qualified  to  de- 
cide a  quo  warranto  proceeding,  brought  to  dis- 
solve the  corporation  on  the  ground  of  alleged 
illegality  In  the  Inuorporation  proceedings. 


Appeal  from  district  court,  Runnel* 
county;  W.  J.  Winoatk.  Judge. 

Information  In  tbe  nature  of  a  quo  war- 
ranto by  tbe  state  of  Texas  against  B.  M. 
Burks  and  othem  to  dissolve  the  corpo- 
ration of  tbe  city  of  Ballinger.  The  cause 
was  dismissed,  and  plaintiff  appeals.  Af- 
firmed. ' 

c.  O.  Harrla  and  C.  F.  DlekeasoD,  for  ap- 
pellant. 

Hbnrt,  J.  This  was  an  Infurma  tion  In 
tbe  nature  of  a  qao  warranto  to  dissolre 
the  corporation  of  the  city  of  Ballinger. 
Tbe  Information  was  presented  to  and  or- 
dered to  be  filed  by  the  judge  of  tbe  dis- 
trict court  of  tbe  district  in  which  tbe 
county  of  Runnels  was  situated.  When 
tbe  cause  wan  reached  for  hearing,  said 
judge  held  himself  disqualified  to  alt  l>e- 
cause  be  bad  been  of  counsel  In  the  case. 
The  parties  then  agreed  upon  a  Jndge, 
who  dismissed  the  cause  because  tbe  dis- 
qualification of  the  regular  Judge  existed 
at  tbe  time  when  he  ordered  the  Informa- 
tion to  be  filed.  Tbe  ground  of  objection 
to  the  corporation  was  that  in  the  act  of 
incorporation  it  was  attempted  to  in- 
clude territory  beyond  tbe  limits  of  tbe 
city  proper.  It  Is  shown  by  a  bill  of  excep- 
tions that  In  tbe  proceedines  leading  to  a 
vote  by  tbe  people  upon  the  question  of 
Incorporation  tbe  law  firm  of  which  tbe 
regular  judge  was  then  a  member-  were 
consulted  by  and  acted  for  tbe  citisens 
who  were  inHtrumental  in  giving  shape  to 
tbe  proceedings,  to  "see  that  all  necessary 
orders  and  papers  were  gotten  ap  and 
presented  in  legal  form,  and  to  see  that 
Ballinger  was  legally  incorporated ; "  thut 
the  partner  of  tbe  Judge  wrote  tbe  peti- 
tion for  an  election  addressed  to  tbe  coun- 
ty judge ;  that  tbe  judge  himself  proposed 
the  field-notes  showing  the  boundaries 
that  were  subsequently  adopted,  and  also 
the  order  of  tbe  county  judge  for  the  elec- 
tion, as  well  as  tbe  one  declaring  the  re- 
sult ;  that  be  prepared  the  order  for  tbe 
election  of  officers,  and  gave  instmctlona 
to  tbe  clerk  about  entering  tbe  order  In 
the  record.  Tbe  Jndge  received  no  com- 
pensation, and  gave  no  opinion  "as  to 
whether  or  not  it  would  be  legal  or  Illegal 
to  take  In  so  much  territory.*  It  fairly 
appears  that  In  all  of  the  proceedings  bad 
In  regard  to  creating  tbe  corporation  the 
advice  of  the  firm  of  lawyers  of  which  the 
Jndge  was  then  a  member  wassonirht  and 
followed.  It  Is  not  claimed  that  the  Judge 
did  anything  or  had  any  connection  with 
the  matter  as  a  lawyer  after  this  suit  was 
begun  or  contemplated.  Tbe  qnestions 
presented  tor  our  decision  are  whether  the 
Judge  was  disqualified  under  the  constita- 
tiou,  and  whether  sucb  disqualification 
embraces  bis  authority  to  make  the  order 
to  file  tbe  information  as  well  as  to  pre- 
side attbetrlal  of  thecause.  TBe  language 
of  the  quo  warranto  act  is  that  the  attor- 
ney general  nr  district  or  county  attor^ 
ney  "may  present  a  petition  to  the  district 
court  of  the  proper  county,  or  any  judge 
thereof  in  vacation,  for  leave  to  file  an  In- 
formation in  the  nature  of  a  900  warranto 
In  tbe  name  of  the  state  of  Texas,  and.  If 
such  court  or  Judge  sbnll  be  satlsfletl  that 
there  Is  probhble  ground  iox^  the  pruceed- 
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inic.  the  court  or  Judge  may  grant  the  pe* 
tition,  and  order  the  Inlorination  to  be 
filed,  and  process  to  issoe. "  The  order  is 
dearljr  an  exercise  o{  the  Judicial  discre- 
tion of  the  Judge,  whether  he  acts  In 
vacation  or  in  open  court;  and  the  pe- 
tition cannot  be  filed  nor  the  suit  be 
niaitttalned  unless  such  order  hao  been 
made.  No  distinction  can  be  recognised 
between  the  authority  ot  a  disqualified 
Jodge  to  niaice  such  an  order  and  to  pre- 
side  at  the  trial  otthecause.  We  are  of  the 
opinion  that  tb'  rngular  Judge  properly 
held  hlniaelt  dtsqualiiled,  and  that  tbese< 
lectud  judgedld  not  err  in  orderingthe  dis> 
missal  of  the  canse.  Slaveu  v.  Wheeler,  58 
Tex.  28.    The  Judgment  is  affirmed. 


Sifrra  at  al.  v.  Fordtob  et  al. 

(Supreme  Court  of  Ttscaa.    Deo.  88, 1881. ) 

RailbojlD  Cokfxsies  — Ncoliqbmci  — Pbrsoit  oh 
Track— Instbuctioss—Rbyibw  on  Appxai.— 
Nvw  Tbial. 
1.  In  an  action  for  causing  death,  where  the 
eridence  shows  that  the  deceased,  while  intoxi- 
cated, trexpassed  apon  the  railroad  track  In  the 
night,  sat  down  beside  the  track,  and  fell  asleep, 
and  was  struck  and  killed  by  a  passing  train,  it 
la  not  rererslble  error  to  instruct  the  ]ury  that 
If  a  person  go  upon  a  railroad  track  in  a  state  of 
intoxication,  and  sits  down  upon  the  track,  and 
goes  to  sleep,  he  would  be  guilty  of  contributory 
negligence,  and  the  railroaid  company  would  not 
be  liable  for  his  death  caused  by  a  passing  train 
nnleas,  after  Its  servants  saw  his  peril,  they 
took  no  steps  to  avoid  the  aooldent,  and  that  u 
they  did  not  see  him  in  time  to  avoid  the  acci- 
dent the  railroad  would  not  be  liable. 

8.  The  action  of  the  court  in  refusing  instruc- 
tions cannot  be  assigned  as  error  where  such  in- 
atructions  have  not  been  siened  either  by  the 
party  asking  them  or  his  counsel. 

8.  Under  Rev.  St.  art.  1809,  which  requires 
a  motion  for  a  new  trial  to  be  signed  by  tbe 
party  or  his  attorney,  a  motion  without  signature 
will  not  be  considered  on  appeal,  where  Uiere 
are  no  material  errors  in  the  record. 

Cummissionera*  decision.  Section  A. 
Appeal  from  district  court,  Smith  county ; 
Fklix  J.  Mc(7oRD,  Judge. 

Action  by  Amanda  Smith  and  others 
against  Fordyce  and  SwaoBon,  the  re- 
ceivers of  the  St.  Louis,  Aricansas  &  Texas 
Railway  Company  Judgment  for  defend- 
ants.   Plaliitirfa  appeal.    Atfirmed. 

Ben.  B.  Cain  and  -/.  M.  Huradnn,  for  ap- 
pelant. Flaley,  idarab  &  Batler,  tor  ap- 
pellees. 

Mark,  J.  This  action  was  brought  by 
tbe  appellant  and  her  two  children  to  re- 
cover damages  of  tbe  defendants  on  ac- 
count of  the  death  of  Reuben  Smith,  tbe 
bnsband  of  the  appellant  and  the  fatherof 
tbe  minor  plaintiffs,  alleged  to  have  been 
caused  by  tbe  gross  negligence  of  defend- 
ants' servants  and  employes.  Reuben 
Smith  was  killed  in  the  city  of  Tyler,  Tex., 
by  a  train  of  cars  operated  by  tbe  serv- 
ants of  the  defendants  on  tbe  19th  day  of 
March,  1S90.  No  question  1b  presented  in 
tbie  case  as  to  the  liability  of  the  receivers 
nnder  the  statutes  for  injuries  resulting  in 
death.  We  think  that  the  evidence,  with- 
out any  material  conflict,  establishes  tbe 
following  facts  beyond  any  vreusonable 
c<>ntri)vers.v,  vis. :  The  said  Smith,  when 
killed,  was  on  tbe  railroad  track  of  the 


defendants  at  a  point  where  there  was  no 
public  road  or  crossing,  nor  public  street, 
intersecting  the  railway.  Tbe  accident 
occurred  at  about  11  o'clock  at  night,  and 
tho  deceased  was  most  evidently  drunk, 
or  at  least  very  much  under  the  Influence 
of  liquor,  at  the  time.  A  number  of  citi- 
■ens  testify  to  his  Intoxication  at  a  very 
short  time  before  he  was  killed,  and  to  bis 
reputation  in  that  respect,  and  there  is 
nothing  to  the  contrary,  except  tbe  evi- 
dence of  several  witnesses,  acquainted 
with  him,  that  they  had  never  seen  or 
known  him  to  be  Intoxicated.  This 
amounted  to  nothing  in  tbe  face  of  the 
positive  proof  that  he  was  drunk,  which 
Is  also  confirmed  by  his  conduct  (other- 
wise wholly  unexplained)  at  the  time  he 
received  the  fatal  injuries.  He  had  seated 
himself,  "ail  doubled  up,"  as  the  engineer 
testifies,  on  the  railway  track,  so  that  tbe 
engineer  could  not  "tall"  what  lie  was, 
wlietber  a  human  l>eing  or  some  inani- 
mate object.  He  was  on  the  outside  of 
tbe  rails,  and  was  not  struck  by  the  en- 
gine wblcb  passed  him,  but  in  all  proba- 
bility by  the  projecting  side  or  steps  ot 
some  of  the  cars.  The  injuries  were  in- 
flicted upon  tbe  head.  Tbe  engineer  in 
chorge  of  the  train  testifies,  among  other 
things,  as  follows:  "I  was  leaning  out  of 
the  window  watching,  as  I  usually  do, 
and  Just  a  short  distance  from  where  the 
track  straightens  I  saw  something  on  the 
side  of  the  track  outside  of  the  rails.  It 
must  have  been  bim.  flitting  doubled  up. 
My  engine  clfured  it  all  right,  and  I  kept 
looking,  and  followed  my  eye  back  until 
jnst  as  we  struck  it.  It  went  off  to  one 
side.  I  thought  by  the  way  that  we  went 
by,  and  its  not  moving  at  all,  that  we 
were  going  to  clear  it.  My  engine  cleared 
it  very  well,  and  I  did  not  think  of  stop- 
pluK.  as  I  did  not  think  it  was  a  person 
at  all.  It  was  doubled  up  In  such  a  way 
that  I  could  not  tell  what  It  was. "  "After 
running  about  200  yards"  he  concluded  to 
return  and  "see  what  It  was. "  He  and 
tbe  conductor  did  so,  "and  found  the  man 
lying  in  tbe  ditch,"  and  then  procured  a 
doctor,  etc.  His  testimony  is  not  dis- 
proved by  any  testimony  that  we  have 
been  able  to  discover,  but  is  confirmed  by 
that  of  the  fireman,  who  was  also  "on 
tbe  lookout"  at  tbe  time.  "  There  was  no 
crossing  where  be  (Smith)  was  killed,  but 
there  was  an  embankment  on  both  sides 
of  the  railway,  and  a  fence  on  the  west 
side,  which  would  prevent  persons  from 
crossing  there.  Front  street  was  not 
opened  across  the  railroad  at  all,  but  it 
touched  the  right  of  way  about  25  or  30 
feet  from  there."  The  engineer  further 
testified  that  be  did  not  see  the  deceased 
until  bis  engine  was  within  about  10  feet 
of  him,  and  that  he  would  not  hare  seen 
him  any  sooner  even  if  the  train  had  been 
goiuK  very  slow,  not  more  than  "6  miles 
an  honr;"  that  he  was  running  tbe  usual 
speed  at  that  place,  about  15  miles  per 
hour.  This  Is  confirmed  by  tbe  other  em- 
ployes, but  conflicts  with  two  wltneuses 
for  the  plalntIO,  who  Judged  the  rate  to 
have  been  about  86  miles  an  hour.  An 
ordinance  of  the  city  of  Tyler  made  it  a 
misdemeanor  to  run  a  railway  train  "at 
agreater  rate  of  speed  than  six  miles  per 
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hour"  wltbln  the  city  llmltB.  The  place 
ut  the  accident  was  lu  those  limits,  but 
not  In  the  thickly  populated  portion  there- 
of. The  engineer  attributes  bis  failure  to 
sooner  perceive  the  deceased  to  the  dark- 
ness  and  the  position  Smith  was  in,  "be- 
ing all  crouched  down,  so  low  that  be 
could  not  see  him;  "that  be  "could  not 
have  stopped  the  train  after  be  did  see 
bim  to  liave  avoided  hitting  bim,  had 
he  tried  to  do  so.  The  pilot  was  In  a  few 
feet  of  him  before  he  saw  him."  He  "could 
nut  tell"  then  that  the  object  that  he  saw 
was  a  buraan  being,  or"  any  thing  living," 
an  til  after  the  engine  and  tank  had  paesed, 
and  the  object  was  struck  by  sonne  other 
portion  of  the  train,  and  the  object  "did 
not  move  as  the  engine  passed  by."  For 
the  e  reasons  he  did  not  attempt  to  »top 
the  train  t>efore  the  Injury  was  Inflicted. 
The  deceased  was  evidently  asleep,  or  in 
a  state  ot  stupor,  produced  by  Intoxica- 
tion, when  killed.  There  is  not  a  par- 
ticle of  proof  discoverable  by  us  in  the  rec- 
ord of  any  other  or  intervening  cause  of 
the  apparently  comatose  state  in  which 
he  was  except  the  fact  of  his  intoxicatlun. 
He  had  startfd  home,  and  wai<  almoHt 
there,  when  he  sat  down  upon  the  track 
or  road-bed  The  evidence  is  conflicting 
as  to  the  ringing  ot  the  bell  at  the  time  of 
the  accident.  The  plaintllT  proved  by  her 
own  testimony  that  "the  people  In  the 
nelghborboud  used  the  railroad  there  a 
good  deal  as  a  footway,"  and  that  the 
plaintiff  and  her  bBsband  used  it  "about 
as  often  as  the  other  way."  Another  of 
the  wltnessee  sayn  that  he  also  some- 
times used  the  railroad  track  as  a  foot- 
path; that  be  "generally  walks  right  up 
in  the  middle  of  the  [rail] road.  That  is 
not  a  street,  but  is  the  best  walking, — 
hard  and  not  sandy.  I  could  take  the 
street  and  go  all  the  way  to  my  house 
without  taking  the  railroad.  So  could 
Rube. "  There  Is  no  proof  as  to  how  long 
this  use  of  the  track  had  continued,  or 
whether  the  defendants  had  knowledge 
thereof.  We  are  clearly  of  the  opinion 
that  these  tacts  are  too  meager  and  uucer. 
tain  to  establish,  as  insisted  by  counsel 
for  the  appellant,  a  license  from  the  de- 
fendants to  the  publicorthedeceased,  or  a 
right,  express  or  Implied,  to  enter  upon 
and  use  their  railway  track  or  road-bed 
as  a  public  road  or  footpath.  Permission 
to  do  so  cannot  be  legitimately  implied 
from  such  tacts  as  are  above  stated,  and 
it  might  be  contrary  to  public  policy,  as 
nnnecessarlly  exposing  many  persons  to 
almost  certain  death,  to  imply  the  right 
in  any  case,  so  far  as  the  use  of  the  track 
itself,  (not  a  crossing  merely,)  for  any 
Huch  purpose,  is  concerned;  but  we  need 
not  decide  this  In  the  present  case.  We 
do  not  think  that  the  facts  bearing  npon 
this  Issue  bring  it  within  the  rnle  an- 
nounced by  the  supreme  court  in  the  caues 
of  Railway  Co.  v.  Crosuoe,  72  Tex.  79. 10  8. 
W.  Rep.  342.  and  Railway  Co.  v.  Booser,  70 
Tex.  53U.  8  S.  W.  Rep.  119,  the  correctness 
of  which  decisions  Is  not  controverted. 
We  are  very  much  disposed  to  hold  ihat 
under  the  facts  of  this  case  the  court  be- 
low would  have  been  JUHtlfled  in  iuRtructing 
a  verdict  for  the  defendants.  The  court, 
however,  submitted  the  issues  to  the  jury, 


and  they  found  in  favor  of  the  defendants. 
Among  others,  theconrtgavetbefollow- 
Ing  charges,  which  are  complained  ol  by 
appellant's  counsel,  vix.:  "(6)  ItaperRon 
go  upon  a  railroad  track  in  a  state  of  in- 
toxication, and  sits  down  upon  tbe  track, 
and  goes  to  sleep,  and  is  run  over  by  tbe 
train,  and  killed,  then  the  railroad  com- 
pany would  not  be  liable  unless,  after  the 
servants  saw  bis  peril,  they  took  nu  steps 
to  avoid  the  accident.  But  if  they  did  not 
see  him  in  time  to  avoid  the  accident  the 
railroad  would  not  be  liable. "  **  (8)  It  de- 
ceased, Bnbe  Smith,  went  upon  the  defend- 
ants' track  in  an  intoxicated  condition, 
and  eat  down  npon  tbe  track,  and  went 
to  sleep,  and  was  run  over  by  the  train 
and  killed,  he  would  be  guilty  of  sucb  con- 
tributory negligence  as  would  prevent 
plaintiff  from  recovering,  unlesB  after  de- 
fendants' servants  saw  bim  In  time  to 
avoid  tbe  accident  or  lessen  the  injury, 
and  failed  to  stop  or  slacken  the  8pe«d  of 
the  train,  then  such  failure  would  be  tbe 
proximate  cause  uf  tbe  Injury,  and  defend- 
ants would  be  liable."  The  ninth  para- 
graph complained  of  is  as  follows:  "If  yon 
believe  from  the  testimony  that  Rube  Smith 
went  upon  defendants*  railroad  track 
under  sucb  circumstances  as  wunld  ren- 
der him  guilty  of  negligence,  the  defendants 
would  not  be  liable  in  damages  on  ac- 
count of  tbe  failure  of  their  servants  who 
are  operating  the  train  to  discover  hie 
position  in  time  to  avoid  the  Injury,  noth- 
ing having  invervened  between  the  time  of 
his  going  on  the  track  until  tbe  time  when 
he  was  injured,  to  relieve  his  act  in  go- 
ing on  the  track  from  culpability."  The 
court  also  charged  the  jury  fully  as  to 
the  duty  of  the  operatives  to  stop  tbe 
train  after  they  saw  that  the  deceased 
was  not  going  to  leave  tbe  track,  (if 
BO,)  In  order  to  avoid  or  lessen  tbe  in- 
jury, and  ot  the  defendants'  liability  in 
Ihat  respect,  though  the  deceased  was 
wrongfully  upon  th<!  irack,  etc.  Alan  as  to 
the  liability  of  the  defendants  for  the  fail- 
ure ot  their  servants  to  exercise  due  care 
or  to  keep  a  proper  "lookout, "  resulting 
In  the  injury,  it  deceased,  thongb  a  tree- 
passer,  was  at  tbe  time  In  "an  insensible 
or  powerless  condition  through  some 
cause  not  of  his  own  making,"  etc.  Tbe 
court  further  charged  that  "tbe  speed  of 
the  train  and  failure  to  ring  the  bell  were 
immaterial  unless  they  contributed  direct- 
ly to  cause  the  injury."  We  are  of  the 
opinion  that  these  instructions  contain 
no  reversible  error  nnder  tbe  tacts  of  this 
case,  and  are  more  favorable  to  the  ap- 
pellant than  she  was  entitled  to  under  tbe 
evidence.  There  can  be  no  reasonable 
doubt,  we  think,  that  the  death  of  Smith 
was  due  to  his  own  voluntary  acts  in  lie- 
eoming  intoxicated  and  In  goingupon  tbe 
defendants'  railway  track  in  that  condi- 
tion, and  therefore  bis  own  contributory 
negligence  was  tbe  proximate  cause  of  the 
injury,  without  which  it  would  notbnve 
occurred.  The  verdict  should  have  been, 
as  It  was,  for  the  defendnnts,  however 
faultlessly  the  law  might  have  been  given 
lu  charge.  Hence  no  injury  to  tbe  appel- 
lant's rigMs  Is  shown  in  consequence  of 
the  charge  of  the  court.  Railway  Co.  v. 
Porter,  73  Tex.  304,  11   8.  W.  Rep.  324;  Ar- 
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ttaKy  V.  Railway  Co.,  78  Tex.  191, 11  8.  W. 
Hep.  177,  and  cases  cited;  Bailway  Co.  v. 
(^hambera,  78  Tex.  296. 11  8.  W.  Bep.  279; 
Hallway  Co.  v.  By  on,  70  Tex.  66,  7  B.  W. 
Rep.  687;  Oalveaton  v.  Morton.  58  Tex. 
410 :  Railway  Co.  v.  Delahanty ,  6S  Tex.  207 : 
Eason  v.  Eason,  61  Tex.  226;  (irinnao  t. 
Dean,  62  Tex.  218. 

Appellant's  eounsel  inrther  Insists  that 
there  was  error  in  ttae  action  of  the  court 
In  refuBlnfr  certain  special  iDBtmctioDB 
claimed  to  have  been  requested  by  the  ap- 
pellant. But  these  instmctlons  are  nnt 
aiffned  either  by  theplaintlff  or  her  counsel, 
and  cannot,  therefore,  be  considered  even  U 
tl;e  seneral  charge  of  the  court  was  not 
satHclent,  which,  however,  we  do  not  nold. 
Redna  v.  Burnett,  59  Tex.  576;  Houston  r. 
Blytbe,  60  Tex.  506.  We  may  remarli  that 
counsel  neem  to  have  been  very  economical 
'writb  tbeir  siKoatures.  The  brief  is  not 
signed  by  any  one,  but  we  have  cousidered 
It.  We  Snd,  however,  that  the  motion 
for  the  new  trial  is  without  any  HlKnature. 
The  statute  positively  requires  that  the  mo- 
tion "shall  l>e  in  writing,  and siKned  by  the 
party  or  Ills  attorney."  and  shall  specify 
the  grounds  thereof,  and  that  none  other 
aball  be  "heard  or  considered."  Rev.  St. 
art.  1389.  In  auch  case,  and  where  the 
trial  was  before  a  Jnry,  we  thinli  that  at 
least  only  material  errors,  affecting  the 
Dieritfi  nf  the  controversy,  should  be  con- 
sidered. Harrell  v.  Cattle  Co..  73  Tex.  612, 
II  K.  W.  Bep.  H63;  and  Railway  Co.  v. 
Uelahaunty,  58  Tex.  207.  We  have  found 
none  such  in  the  record,  and  the  Judgment 
ought  to  be  affirmed,  in  our  opinion. 

Stayton,  C.  J.  Affirmed,  as  per  opinion 
of  ttae  eomuilssion  of  appeals. 


Hksndon  v.  Rbro  et  a/. 
(Supreme  Court  of  Texas.    Deo.  22, 1891.) 

ACEHOWLEDOMBNT — DePUTT-ClKRK— GiFT— RbVO- 

cation— Trespass  to  Tkt  Title— Ihproteiiemts 

— EviDBKCB — FaAUDtJI.K!JT  CONVETANCES. 

t  Act  Aug.  8, 1870,  anthorlzed  "clerks  of  the 
district  cotirts,  their  deputies,  and  notaries  pub- 
lic, "  to  take  acKnowledgnients.  Act  May  6, 1871, 
provided  that  acknowled^ents  "may  De  taken 
before  some  notary  public,  district  clerk,  or 
Judge, "  but  contained  no  repealing  clause.  Meld 
that,  even  after  the  passage  of  the  latter  act,  an 
acknowledgment  taken  before  a  deputy-clerk,  and 
certlUed  by  him  with  bis  own  name  aloiie  as  suCh 
deputy,  was  good. 

%  A  voluntary  conveyance  by  a  debtor  to  bla 
wife  and  ohildren,  though  void  as  to  his  credit- 
ors, is  not  revocable  by  him,  since  It  Is  good  as 
between  the  parties. 

8.  A  deed  by  a  man  to  his  second  wife,  of  land 
to  which  the  heirs  of  his  first  wife  are  equitably 
entitled,  passes  good  title,  as  against  a  subse- 
quent conveyance  by  the  same  grantor  to  a  person 
who  is  in  no  way  connected  with  the  equitable 
tiUe. 

4.  Before  a  defendant,  in  an  action  of  tres- 
paas  to  try  title,  can  claim  the  benefit  of  the 
statutory  provisions  in  favor  of  those  who  have, 
in  good  faitb,  Improved  land  in  their  possession, 
he  must  show  that  he  has  Improved  the  land, 
and  also  how  much  such  improvements  have  en- 
hanced ita  value. 

Appeal  from  district  court.  Smith  coun- 
ty;  Felix  J.  McCord,  Judge. 

A<-tion  for  the  recovery  and  partition  of 
land,  brought  by  J.  B.  Cheek,  as  guard- 


Ian,  and  others,  against  W.  S.  Herndon 
and  others.  Plaintiffs  obtained  Judgment 
for  an  undivided  half  intereet  in  the  land. 
Defendant  Herndon  brings  error.  Af- 
firmed. 

W.  S.  HemdoD  and  J.  M.  Hermlon,  for 
plaintiff  in  error.  C.  G.  White  and  J.  M. 
Edwatds,  for  defendants  In  error. 

Qainbs,  J.  This  is  a  writ  of  error  sued 
out  by  W.  8.  Herndon,  one  of  the  defend- 
ants below.  In  a  certain  suit  for  the  re- 
covery and  partition  of  land,  brought 
against  him  and  others  by  J.  B.  Cheek, 
as  guardian,  and  others.  The  plaintiffs 
below  recovered  an  undivided  half  Inter- 
est In  three  small  parcels  of  the  land  sued 
tor.  Cheek,  guardian,  not  being  satisfied 
with  the  recovery, appealed  from  the  Judg- 
ment to  this  court.  His  co-plaintiffs  did 
not  appeal.  That  appeal  was  determined 
at  a  former  day  of  this  term  by  an  opin- 
ion which  was  delivered  by  the  commis- 
sion of  appeals,  and  adopted  by  this  court, 
and  which  affirmed  the  Judgment.  All 
the  plaintiffs  not  having  been  parties  to 
that  appeal,  Herndon  has  sued  out  this 
writ  of  error  from  the  same  Judgment, 
making  all  the  plaintiffs  beiuw  defend- 
ants in  the  writ  of  error.  He  insists  that 
the  plaintiffs  should  have  recovered  noth- 
ins;  and  that,  at  all  events,  he  should 
have  had  a  Judgment  protecting  him  In 
the  value  of  Improvements  made  by  bim 
as  a  possesfllon  in  good  faith.  A  state- 
ment of  the  case  appears  in  the  opinion  of 
the  eommlssion  on  the  appeal.  Cheek  v. 
Herndon.  17S.  W.  Rep.  763,  (at  this  term.) 

The  plaintiff  in  error  coroplaiDS,  Hritt, 
that  the  court  erred  in  ad inittinK  in  evi- 
dence, over  his  objection,  the  deed  frum 
Jasper  M.  Wiliiamson  to  Frances  E.  Will- 
lanisou  and  her  children  to  the  land .  In 
controversy.  The  ground  of  ot>Jectlou 
was  that  the  deed  was  acknowledged  be- 
fore an  officer,  who  described  himself  in 
the  body  of  the  certificHte  as  the  "deputy- 
clerk  of  the  district  court  uf  Smith  coun- 
ty," and  who  signed  it  with  his  own  name 
alone,  as  such  deputy-clerk.  The  certifi- 
cate is  dated  January  31,1872.  The  act 
of  August  8,  18T0,  authorised  "clerks  of 
the  district  courts,  tlieir  deputies  and 
notaries  public,  to  talie  acknowledgment 
of  deeds  and  other  written  instruments 
required  by  law  to  be  recorded  in  this 
state.  "  2  Fasoh.  Dig.  art.  7414.  The  stat- 
ute having  expressly  empowered  the  dep- 
uties, as  well  as  the  clerks,  to  take  and 
certify  the  acknowledgments,  it  would 
seem  that  a  deputy  was  as  fully  author- 
ised to  act  as  the  clerk,  and  that  in  au- 
thenticating his  act  It  would  be  proper 
for  him  to  une  his  own  name  and  official 
title.  In  such  a  case  he  exercises  a  direct, 
and  not  a  derivative,  power:  and  Inlaw 
It  should  be  deemed  his  owu,  and  not  the 
act  of  his  principal.  If,  therefore,  the  stat- 
ute referred  to  was  still  in  force,  when  the 
acknowledgment  under  consideration  was 
taken,  the  question  would  be  free  from 
embarrassment.  But  <in  the  Bth  of  May, 
1871,  a  statute  was  passed  amendatory  of 
the  General  Statutes  in  reference  to  the 
proof  and  acknowledgment  of  written  In- 
struments fur  the  pnrpose  of  registration. 
That  statute  purported   to  amend  an  act 
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approved  May  IS,  1846,  and  ao  macb  of  It 
as  affecta  tbe  Qaestlon  now  before  us 
reads  as  follows:  "Tbat  section  eleven  of 
tbe  above-recited  act  be  so  amended  that 
it  will  hereafter  read  as  follows:  'Proof  or 
acknowledgment  of  every  instrument  of 
writinK  for  record  may  be  taken  before 
some  one  of  tbe  following  officers:  Ftnt, 
when  acknowledged  or  proven  within  tbe 
state,  before  some  notary  public,  district 
«lerk,  orjudge  of  tbe  sopreme  or  district 
court  In  thestate;  senoad,  when  acknowl- 
edged or  proveu  without  tbe  state,  and 
within  the  United  States,'  "  etc.  2  Pasch. 
Dig.  art.  7418.  It  contains  no  repealing 
-clause;  and,  if  it  be  repealed,  it  must  be 
by  implication.  Such  repeals  are  not 
favored.  In  Wood  v.  V.  S.  16  Pet.  868, 
Mr.  Justice  Stort  uses  this  language: 
^Wesay  'necessary  implication;'  for  it  is 
not  sufficient  to  establish  that  subsequent 
laws  cover  some,  or  even  all,  of  the  cases 
provided  for  by  it;  for  they  may  be 
merely  afflrmatlve.cumulative,  or  auxilia- 
ry. There  must  be  a  positive  repug- 
nance between  tbe  provisions  of  tbe  new 
law  and  those  of  the  old ;  and,  even  then, 
the  old  law  Is  repealed  by  Implication 
only  pro  tanto  to  the  extent  of  the  repug- 
nancy." Mr.  Bishop,  In  course  of  a  dis- 
isussion  of  tbe  doctrine  of  repeal  by  impli- 
cation, says:  "Hence  In  principle,  and 
-equally  on  tbe  better  American  anthor- 
ItieH  and  on  the  English,  the  just  doctrine 
Is  that,  without  exception,  a  statute  in 
affirmative  terms,  with  no  intimation  of 
an  intpnt  to  repeal  piior  laws,  does  not 
repeal  them,  Sunless  the  new  and  old  are 
Irreconciln biy  in  conflict."  Bish.  Writ. 
Laws,  §  760.  There,  then,  is  no  lrr»<concll- 
able  conflict.  The  language  of  the  later 
act  is,  not  that  the  proof  or  acknowledg- 
ment "shall  betaken,"  but  that  it  "may 
be  taken,"  before  some  one  of  the  officers 
named ;  and  it  seems  to  me  is  perfectly 
■consistent  with  the  former  law,  which 
permitted  still  other  officers  to  exercise 
tbe  power.  It  must  be  borne  in  mind 
that,  by  the  constitution  of  1869,  the  du- 
ties of  the  clerks  of  the  district  courts  had 
been  greatly  enlarged.  Under  tbe  con- 
stitntlon,  and  the  laws  made  in  pursu- 
ance thereof,  their  functions  had  been  so 
multiplied  that  it  must  have  been  con- 
templated that  they  should  act  through 
deputies.  Therefore  no  reason  suggests 
itself  to  my  mind  why  it  should  have  been 
deemed  desirable  to  repeal  tbe  law  of 
1870.  Speaking  for  myself,  I  am  of  opin- 
ion that  it  was  not  intended  to  repeal 
that  act. 

Bnt,  however  this  may  be,  we  are  of 
tbe  opinion  that  the  certificate  of  ac- 
knowledgment was  good.  In  Miller  v. 
Thatcher,  9  Tex.  482,  it  was  said  that  a 
deputy  county  clerk  was  not  authorised 
to  take  the  acknowledgment  of  a  deed. 
But  this  was  a  mere  dtctam;  and  it  was 
recognized  as  such  In  Rose  v.  Newman, ' 
26  Tex.  181,  in  which  it  was  held  that  a 
deputy  had  such  authority.  Tbe  ruling 
in  tbe  latter  case  has  been  followed  in 
€uok  V.  Knott.  28  Tex.  H5.  and  lo  Fritsell 
v.  Johnson,  80  "Tex.  81.  From  the  report 
of  these  caises  It  does  not  clearly  appear 
whether  the  deputy  clerks  acted  in  the 
name  of  tbelr  principals  or  not,  hut  we 


think  that  it  ie  to  be  Inferred  that  tbey 
acted  In  their  own  names.  At  all  events, 
it  has  ever  been  tbe  rule  in  this  court  to 
regard  tbe  substance,  rather  than  tbe 
form,  of  official  acts;  and  we  see  no  sub- 
stantial reason  why,  it  tbe  deputy  is  aa- 
thorlsed  to  take  the  acknowledgment,  lie 
may  not  use  his  own  name  in  making  tbe 
certiflcate.  Such  a  certificate  is  in  accord- 
ance with  tbe  real  fact.  The  grantor  or 
tbe  witness,  as  the  case  may  be,  appears 
before  the  deputy.  Why  should  not  tbe 
deputy  certify  to  that  fact  over  his  official 
signature  and  the  seal  of  tbe  court  wboiie 
officer  he  is.  It  has  been  held  in  this 
court,  and  It  may  now  be  considered  set- 
tled law  with  us,  that  a  return  signed 
with  tbe  name  of  a  deputy-sheriff  alone, 
as  deputy,  is  good;  and  tbat  where  be 
has  sold'  property  be  may  convey  without 
using  the  name  of  the  sheriff.  Towns  ▼. 
Harris,  13  Tex.  507;  Miller  v.  Alexander, 
Id.  497;  Davis  v.  Rankin,  60  Tex.  279.  We 
conclude  tbat  it  was  not  error  to  admit 
the  deed. 

In  the  next  place,  it  is  insisted  that  tbe 
court  erred  in  giving  the  plaintiffs  below 
Judgment  for  any  part  of  the  land  in  con- 
troversy, because  J.  M.  WilllamsoD,  "tbe 
donor,  by  acts,  words,  and  deed,  or  by 
conveyance  to  other  persons,  revoked  said 
gift,  "etc.  Tbe  conveyance  of  Williamson 
to  his  wife  and  children  was  void  as  to 
creditors,  and,  as  was  held  In  the  opinion 
upon  the  appeal  in  this  case,  was  ineffect- 
ive as  against  the  equitable  rights  nf  tbe 
heirs  of  his  tirst  wife.  But  it  was  good  as 
between  the  parties,  and  the  grantor  has 
no  power  to  revoke  It.  Tbe  cases  cited 
by  plaintiff  in  error  in  support  of  his 
proposition  give  no  countenance  to  ble 
contention. 

The  fourth  assignment  is  that  tbe  court 
erred  in  the  eighth  conclusion  of  law,  tu- 
wit:  "Tbe  court  finds  for  plaintiffs  for  an 
undivided  one-half  interest  in  tbe  22,  in 
the  1  and  7-85  acres,  and  also  In  so  mucb 
of  the  S)i  acres  as  may  be  on  the  320-acre8 
tract,  and  Judgment  will  be  entered  ac- 
cordingly." As  to  all  the  land,  except 
that  named  in  the  conclusion  quoted  in 
the  foregoing  assignment,  tbe  court  held 
that  the  plaintiffs  below  were  not  enti- 
tled to  recover.  The  land  not  named  was 
held  by  Hern  don  under  conveyances  from 
the  heirs  of  the  first  wife.  Tbey  were  eq- 
uitably entitled  to  the  whole,  except  in  so 
far  as  they  may  ba^e  relinquished  their 
right  to  any  remainder  by  accepting  deeds 
from  the  father  toa  part.  Herndon, hold- 
ing their  equities  to  certain  parcels  of  the 
land,  was  entitled  to  defeat  a  recovery  as 
to  such  parcels.  But.  as  to  the  parcels 
now  under  consideration,  he  does  not  ccm- 
uect  himself  with  the  equities  of  the  heirs 
of  the  first  wife.  They  are  claimed  by  him 
under  deeds  from  J.  M.  Williamson  subse- 
quent to  that  under  which  the  plalntiils 
claim.  J.  M.  Wlllamson's  deed  to  his 
wife  and  children  conveyed  t<i  them  the 
legal  title  to  one-hall  of  tbe  entire  tract, 
and  left  no  title  in  him  to  convey  to  Hern- 
don,  against  their  title.  Herndon  could 
not  successfully  Interpose  an  outstanding 
equity,  with  which  he  did  not  connect  him- 
self. Besides,  before  Williamson's  con- 
veyance to  bis  second  wife  and  children. 
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Mrs.  Turner,  a  daagbter  by  bis  first  wife, 
-died.  He  inherited  one-tourtb  of  her  equi- 
table interest  in  the  iand  in  controrersj. 
-and  this  passed  to  bis  second  wife  and 
ber  children  by  the  conveyance  to  them. 
This  interest  is  approximately  the  amount 
the  plaintiffs  recovered  in  the  conrt  below. 

It  is  also  complained  that  the  court 
-erred  in  not  sustaining  defendant  Hern- 
^on'n  pleas  of  limitation.  But  the  facta 
about  tbu  possesion  are  that,  soon  after 
■J.  M.  Williainsun's  second  marriage,  lie 
remove<i  from  the  land  in  controversy  to 
the  Gilbert  survey,  leaving  some  of  bis 
■children  by  bis  first  wife  in  possession  of 
the  former  tract.  He,  however,  con- 
tlnoed  to  cultivate  parts  of  the  land  in 
•nit,  and  subsequently  conveyed  parcels  of 
it  to  the  children  of  his  first  wife. 
There  is  nothing  to  indicate  that  these 
■children  held  adversely  to  him  as  to  any 
of  the  land  ontil  he  conveyed  to  them. 
His  own  holding  certainly  was  not  ad- 
verse to  that  of  his  second  wife  and  her 
■children.  When  he  conveyed  the  small 
parcels,  in  which  the  plaintiffs  below  re- 
■covered  a  half  interest,  the  possession  then 
became  adverse;  bat  then  the  second  wife 
was  dead,  and  the  plaintiffs  were  all  mi- 
ll oni. 

Whether  the  plaintiff  in  error  should  be 
■deemed  a  possessor  in  good  faith  or  not 
we  need  not  determine.  The  evidence  fails 
to  show  what  improvements,  It  any,  he 
put  upon  the  land,  whicta  has  been  recov- 
ered. There  was  evidence  showing  that 
he  had  improved  the  whole  tract,  and  the 
value  of  such  improvements,  but  what 
improvements  were  put  by  him  upon 
these  particular  parcels  does  not  appear. 
Before  a  defendant,  in  an  action  uf  tres- 
pass to  try  title,  can  claim  the  benefit  of 
the  statute  made  for  the  protection  uf 
these  who  have  improved  the  land  in  good 
4alth,  he  must  show,  not  only  that  he  has 
Improved  the  particular  parcel  which  the 
plaintiff  is  found  entitled  to  recover,  but 
alMo  how  roach  such  parcel  has  been  en- 
hnnced  in  value  by  theimproveraents.  We 
■Anil  no  error  In  the  Judgment,  and  it  Is 
atUrmed. 


Gabon  et  al.  v.  Lanbt. 
{Supreme  Court  of  Teaeaa.    Nov.  94, 1801.) 

APPaAI/-BORD'— SUVFIOIBNOT  o»  Objkotiok— Watv- 
BR  OP  Formal  Difeot. 

1.  An  appeal-bond  was  made  payable  to  A., 
whereas  it  sbonld  have  been  made  payable  to  A. 
And  B.,  bnt  was  otherwise  suiBuient.  A.  moved 
to  dismiss  tbe  appeal  because  the  bond  was  not 
-*  conditioned  as  the  law  requires. "  HeUL,  that 
the  conrt  erred  in  dismissing  the  appeal,  the  ob- 
lectlon  being  too  general  to  reach  the  supposed 
defect. 

S.  B.  moved  to  dismiss,  on  the  trronnd  that 
■the  bond  was  not  made  payable  to  him  also,  but 
his  motion  was  not  called  to  the  attention  of  the 
eourt.  and  the  lodgment  distinctly  recited  that  It 
was  A. 's  motion  vrhiohwas  sustained.  Held  fair 
to  infer  that  B.  did  not  Insist  on  his  motion,  and 
that  the  court  did  not  dismiss  the  appeal  because 
tin  bond  was  defective  as  to  B. 

9.  On  appeal  by  defendants  from  a  justice's 
-court,  plaintuf  appeared  in  the  district  court  and 
amended  his  original  account,  and,  after  allow- 
ing several  terms  of  the  district  court  to  pass, 
moved  to  dismiss  the  appeal  for  formal  defects 
in  the  appeal-bond,    field,  that  plaintiff's  acts 


oonsUtated  a  waiver  of  snob  ob]eotions  to  the 
bond. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court.  Camp  county; 
John  W.  Hooprr,  Judge. 

Action  by  John  Lauey  against  J.  J. 
Cason  and  others  for  conversion.  From 
an  order  dismissing  their  appeal  from  a 
iustlce's  court  defendants  appeal.  Re- 
versed. 

M.  L.  UoniB,  for  appellants. 

Marr,  J.  The  appellee  filed  suit  In  a 
Justice  court  against  J.  J.  Cason,  tbe  sur- 
viving partner  of  W.M.  Casou  (now dead) 
&  Bro.,  and  against  W.  B.  Downing,  and 
J.  D.  Stafford,  sheriff  of  Camp  county,  for 
the  conversion  of  2,000  pounds  of  "seed 
cotton,"  and  recovered  Jointly,  against 
all  of  tbe  defendants,  tbe  sum  of  $46.41. 
The  conversion  was  by  virtue  of  a  writ  of 
attachment,  sued  out  in  another  suit  by 
appellant  J.  J.  Cason  against  the  property 
of  one  1).  P.  Seay,  and  levied  by  defendant 
Stafford  upon  the  cotton,  etc.  Cason  bad 
given  Stafford  an  indemnity  bond,  with 
J.  W.  Wardlow,  W.  H.  Burrage,  and  J.  A. 
Bailey  as  sureties.  Before  the  trial  of  the 
present  case  in  tbe  justice  court,  Stafford 
caused  tbe  sureties  on  tbe  indemnity  bond 
to  be  made  parties  to  the  snit,  and  at  the 
trial  obtained  Judgment  over  for  a  simi- 
lar amount  to  that  recovered  by  tbe  ap- 
pellee. The  appelluntH  J.J.  Cason  and  W. 
B.  Dnwning  appealed  from  the  judgment 
in  favor  of  the  appellee  to  tbe  district 
court;  where,  upon  motion  of  tbe  plain- 
tiff, (the  appellee,)  their  appeal  was  dis- 
missed, and  they  have  appealed  to  tbe  su- 
preme court  from  tlielast-mentloued  judg- 
ment. The  district  court  beld  their 
appeal-bond  to  be  InsufScient.  The  bond 
was  conditioned  as  the  law  directs,  and 
bad  been  duly  approved  by  the  Justice, 
and  was  for  a  sutlicient  amount.  It  was 
made  payable  to  tbe  appellee,  John 
Laney,  but  not  to  tbe  sheriff,  J.  D. 
Stafford.  That  was  the  only  defect  in 
tbe  bond,  it  snch  omission  can  be  deemed 
to  be  a  defect  In  the  present  case.  But 
the  plaintiff,  in  his  motion  to  dismiss 
the  appeal,  did  not  present  the  point. 
The  nearest  approach  to  It  is  the  follow- 
ing objection  to  tbe  bond,  vis.:  "(8) 
The  appeal-bond  Is  not  conditioned  as 
the  law  requires."  The  bond  is  condi- 
tioned substantially  as  the  law  requires, 
and  the  objection,  therefore,  is  jEreneral, 
and  does  not  rench  tbe  supposed  defect. 
Tbe  sheriff,  however,  filed  a  motion  to 
dismiss  specifically  upon  the  above  ground, 
but  his  motion  was  not  called  to  the  at- 
tention of  tbe  court.  At  least,  the  Judg- 
ment distinctly  recites  that  it  was  plain- 
tiff's motion  which  was  sustained.  It  Is 
fair,  therefore,  to  infer  that  Stafford  did 
not  insist  upon  bis  motion,  and  be  Is  the 
only  party  having  any  interest  In  tbe 
question.  But  again.  It  appears  from  the 
record  that  several  terms  of  the  district 
conrt  bad  elapsed  after  the  perfecting  of  tbe 
appeal  from  tbe  Justice  court  before  the  mo- 
tions to  dismiss  were  filed, and  that,  prior 
to  the  filing  of  tbe  motions,  tbe  plaintifl 
bad  appeared  In  the  district  court,  and, 
under  leave  of  tbe  court,  amended  his  urig. 
inal  acconnt.    Such  action  wIlL^be  heliL  to 
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be  a  waiTer  of  any  rormal  defects  In  the 
bond,  not  of  a  fnodameiital  nature,  going 
to  the  Jurladlctlon  of  the  coort.  It  was  a 
eabraissioo  of  the  plaintiff  to  the  jorlsdic- 
tlon  o(  the  court,  acquired  through  the 
bond  which  the  appellants  had  executed. 
Saylor  V.  Marx,  66  Tex.  92.  For  the  rea- 
sons above  Indicated  we  think  that  the 
Judgment  ought  to  be  reversed,  and  the 
cause  remanded. 

Stayton.C.  J.  Reversed  and  remanded, 
as  per  opinion  of  the  coaimlsslon  ol  ap- 
peals. 

Gabon  et  a/,  t.  Westfaix  eC  at, 

(Supreme  Court  tf  Texas.    Jan.  18, 18B9. 

BUBBOOATIOR— BBTOPPBL— APPBAL. 

1.  Where  parties  to  an  appeal  from  s  Justice's 
eoart  to  the  district  court  have  voluntarily  sub- 
mitted themselves  to  the  Jorisdlction  of  the  lat- 
ter court,  it  it  too  late  to  ask  for  the  dismissal  of 
the  appeal  because  of  defects  in  the  appeal-bend 
or  beuaose  the  ladgment  of  the  lostioe  was  not 
final. 

9.  On  foreclosure  of  s  chattel  mortgage.  In- 
tervener, who  was  a  ]unlor  mortga^ree,  and  had 
Eaid  to  plaintiff  a  part  of  the  claim  secured  by 
is  mortgage,  was  not  entitled,  by  virtue  of  such 
payme&t,  in  the  absence  of  aonduot  creating  an 
estoppel  against  plaintiff,  to  a  decree  placing 
him  upon  an  equal  footing  with  plaintiff  in  the 
distribution  of  the  proceeds  of  the  mortgaged 
property. 

8.  where,  in  such  case,  Intervener  claims 
that  the  amount  paid  by  him  to  plaintiff  towards 
cancellation  of  the  latter's  claim  against  the 
mortgagor  was  so  paid  on  representations  of  the 
plaintiff  that  his  claim  would  thereby  be  folly 
satisfied,  and  asserts  a  right  of  subrogation  be- 
cause of  such  representations,  a  request  tor  find- 
ings upon  the  issue  of  estoppel  so  raised  should 
be  granted. 

GommlMioneni'  decision.  Section  A. 
Appeal  from  district  court,  Morris  county. 

Action  by  W.  M.  Cason  &  Bro.  against 
J.  L.  Westfatl  and  T.  C.  Connor  to  fore- 
close a  mortgage  lien.  PlalntiQs  appeal 
from  the  decree  rendered.    Reversed. 

The  other  facts  fully  appear  in  the  fol* 
lowing  statement  by  Ma kr,  J. : 

On  November  29,  1889,  W.  M.  Cason  & 
Bro.,  apiiellants,  filed  in  the  Jnstine  court 
of  precinct  No.  6,  ot  Morris  county,  Tex., 
two  notes,  for  ySO.RU  each,  and  a  balance 
due  by  ludgtnent  of  925.69,  and  asked  a 
foreclosure  of  a  mortgagee  lien,  given  to 
secure  said  indebtedness,  against  the  de- 
fendant .1.  L.  Westfall.  Defendant  J.  L. 
Westrall,  on  February  U,  1890,  filed  his 
answer,  in  which  Is  a  general  denial  and 
offsets.  Intervener,  T.  C.  Connor,  on 
January  18, 1890,  Died  his  plea  of  interven- 
tion. In  which  he  pleads  that  he  paid 
Cason  &  Bro.  $160  ot  the  indebtedness 
due  them  by  tbe  defendant,  Westfall;  and 
that  appellants  represented  to  him  that 
that  was  all  that  Westfall  owed  appel- 
lants, and  that  he  was  subrogated  to  the 
rights  of  appellants  in  tbe  mortgage; 
and  that  appellants  are  estopped  from 
foreclosing  their  mortgage  lien  against 
the  defendant  Westfall  until  Intervenerget 
his  amount  back  he  paid  nppellants 
for  Westfall;  and  that.  If  appellants  are 
permitted  to  foreclose  their  lien  against 
Westfall     and     intervener,      intervener's 


mortgage  be  also  foreelos^d  against  the 
said  Westrall  for  the  debt  due  him;  and 
that  the  court  direct  the  property  sold, 
and  thst  his  debt  be  paid  first,  and  tha 
residue.  It  any,  be  paid  to  appellants.  On 
February  10,  1890,  appellants  filed  their 
answer  to  intervener's  t>etltlon,  in  which 
they  plead  a  general  denial,  and  that  in 
May,  1888,  the  defendant.  J.  L.  Westfall, 
bought  a  pair  ot  mules  and  a  wagon  from 
appellants,  and  gave  his  nine  promissory 
notes  therefor,  and  also  a  mortgage  on 
said  property  to  secure  said  notes ;  that 
five  of  said  notes  had  been  put  into  Judg- 
ment, without  foreclosing  the  lien;  and 
that  on  April  10,  1889,  Intervener  wrote 
appellants  that  he  would  pay  appellants 
fSO  per  month  until  he  paid  them  9160  of 
the  debtduethem  by  Westfall ;  and  thaton 
Octobers,  18.^9,  Intervener,  with  full  kuon-l- 
edge  of  appellants' still  claiming  a  balance 
due  them  from  the  defendant  Westfall, 
and  thut  they  claimed  their  Men  against 
said  property,  voluntarily  settled  with  ap- 
pellants, and  paid  them  the  9160.  and 
prayed  for  a  foreclosure  of  his  mortgage 
lien  against  both  Intervener  and  defendant 
J.  L.  Westfall.  On  February  14,  IKSW.  W. 
M.  Cason  Sc  Bro.,  plaintiffs,  recovered  a 
Judgment  against  the  defendant  J  L. 
Westfall  for  9104.20,  and  12  per  cent.  In- 
terest per  annum  Irom  date  ot  Judgment, 
and  a  foreclosure  ot  their  mortgrige  lien 
on  the  mules  and  wagon  as  to  both  the 
defendant  and  intervener.  On  February 
22,  1890,  intervener  filed  In  the  Justice 
court  his  appeal-bond,  binding  himselt 
and  his  sureties  to  pay  to  plaintiffs,  W. 
M.  Cason  A  Bro.,  the  sum  ot  9550.  Un 
March  17,  1890,  the  transcript  from  justice 
court  was  duly  filed  In  the  district  court 
ot  Morris  county.  On  October  2.5,  1N90. 
this  cause  was  submitted  to  the  court 
without  a  Jury,  and  the  court  rendered  a 
Judgment  In  favor  of  appellants  against 
the  defendant  .1.  L.  Westfall  tor  9113.43, 
with  12  percent,  interest  per  annum  trona 
date  of  this  judgment,  and  a  foreclosure 
of  appellants'  lien  on  the  property;  and 
the  court  also  rendered  a  judgment  for 
Intervener  against  the  defendant  J.  L. 
Westfall  for  the  sum  of  9180.26,  with  12 
percent,  interest  per  annum  from  date  of 
this  Judgment,  and  a  foreclosure  ot  inter- 
vener's mortgage  lien  on  said  property, 
and  that  said  property  be  ordered  sold, 
and  that  the  proceeds  arising  from  said 
sale  be  divided  between  appellants  and 
Intervener,  according  to  their  respective 
Interests  In  thejudgments  rendered  herein, 
etc.;  to  which  Judgment  appellants  ex- 
cepted, and  in  op«u  court  gare  notice  of 
appeal  to  the  supreme  court  ot  Texas. 
On  October  27, 1890,  appellants  filed  a  mo- 
tirm  requesting  the  court  to  find  and  file 
its  conclusions  ot  facts  and  law.  On 
October  81. 1890,  the  court  filed  its  cnn- 
cluslonsoftactsand  law.  Onthesameday 
appellants  filed  a  motion  requesting  the 
court  to  find  and  file  Its  conclusions  ot 
facts  and  la  w  on  other  issues,  and  on  the 
same  day  the  court,  declining  to  do  ru, 
cave  appellants  a  bill  of  exceptions  to  ita 
action.  Tbe  plaintiffs  below  alone  have 
prosecuted  this  ap|>eal. 

J.  F.  JoneSjtor  appellants.   J.  M.  Mooa, 
for  appellees. 
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Ma  MR,  J.,  (after  stating  the  facta.)  It  ia 
first  HHslKned  aa  error  tbat  tbe  court  be> 
low  Bbooid  bave  dlsnilSBed  tbe  appeal  of 
tbe  Intervener,  T.  C.  Connor,  from  the 
Jndgment  of  the  Jnatice  court,  because  bia 
appeal-hond  was  not  made  payable  to 
J.  L.  Wentfall  as  well  as  to  tbe  appellants, 
and  liecauae,  an  it  ia  claimed,  tbe  Jodg- 
ment  of  the  laat-named  conrt  wan  not 
Bnal.  How  tbe  district  court  could  rea- 
sonably be  expected  to  bave  taken  such 
action  we  are  unable  to  perceive,  since  no 
such  iaaue  or  question,  by  motion  or  oth- 
erwise, was  raised  in  tbat  tribunal.  In 
view  of  another  trial,  we  may  say  that 
tbe  motion  to  dismiss,  should  one  here- 
after be  filed,  would  come  too  late  after 
the  parties  bave  all  voluntarllr  submitted 
tu  the  Jurisdiction  of  the  district  court." 
We  have  heretofore  expressed  our  views 
upon  this  subject  in  the  case  of  Cason  v. 
Laney,  IN  B.  W.  Rep.  667,  (decided  at  tbe 
Tyler  term.)  We  will  add,  also,  tbat  the 
Judgment,  aa  rendered  in  tbe  justice  court, 
appears  to  us  to  possess  all  of  the  ele- 
ments of  a  final  Judgment,  and  is  unusual- 
ly specific  tor  an  inferior  tribunal.  West- 
fall  has  in  no  wise  complained  that  he  is 
not  protected  by  tbe  bond.  and«he  is  the 
only  one  interested  in  tbe  question. 

The  appellants  further  insist  tbat  tbe 
court  below  erred  in  allowing,  by  its 
Judgment,  the  intervener  to  participate 
upon  an  equal  footing  with  them  in  the 
proceeds  which  will  be  realized  from  the 
sale  of  tb'e  mortgaged  property  deacrlbed 
In  the  statement  of  the  case,  and  also  in 
not  finding  additional  conclusions  of  fact 
and  law,  as  requested  by  their  counsel, 
upon  material  issues  in  the  case,  and 
which  are  not  embraced  in  the  tiudlngs  of 
the  conrt  as  filed  in  the  record.  The 
proper  solution  of  these  questions  will  re- 
quire the  statement  of  tbe  material  find- 
ings aa  to  the  facts  made  by  tbe  court. 

The  conclusions  of  tlie  court  upon  the 
contested  issues  of  fact  are  as  follows: 
That  the  defendant,  Westfall,  bad  given 
plaintiffs  Dine  promissory  notes,  for  f 30.60 
each,  due,  respectively,  30  days  after  date 
of  each  note,  beginning  on  May  9, 1888,  in 
payment  of  a  wagon  and  two  mules,  at 
which  time  Westfnll  executed  and  deliv- 
ered to  the  plaintiffs  a  mortgage  Hen,  in 
writ'ug,  on  said  wagon  and  mules,  to  se- 
cure the  payment  of  said  notes.  In  tbe 
latter  part  of  188S  plaintiffs  offered  to  sell 
said  claim  and  mortgage  to  the  intervener 
for  f160,  the  defendant  Westfall  having 
paid  a'  part  of  said  notes  to  plaintiffs,  but 
the  intervener  declined  to  buy.  On  the 
lOtb  day  of  April,  1S89,  Intervener  wrote 
the  following  letter  to  plaintiffs,  vis.: 
"Dangerfleld,  Tex.,  April  10,  J889.  MepHrs. 
W.  M.  Cason  &  Bro.,  Carson,  Texas :  Mr. 
J.  L..  Westfall  says  he  is  indebted  [writ- 
ten, "indebtedness"]  to  you  in  the  sum  of 
one  handred  and  sixty  dollars,  lor  which 
you  bave  a  Judgment  foreclosing  your 
mortKuge  lien  upon  bis  mules  and  wagon; 
and  h<>  says  that  yon  told  him,  if  I  would 
pay  tliirty  dollars  per  month  for  him  un- 
tirtbe  amount  due  on  bis  wagon  and  team 
was  paid  out,  that  you  would  indulge 
liim.  This  is  to  say,  that  I  will  pay  the 
thirty  dollars  per  month  until  tbe  amount 
due  on  bis  wagon  and   team  Is  paid  out. 


conntlng  from  this  date.  T.  C.  Connob." 
This  letter  is  Indorsed :  "  Paid,  October  9, 
1889.  J.  F.  JoNBB,  Atty.  forW.M.  Cason  ft 
Bro. "  The  coart  further  finds  that  plain- 
tiffs  accepted  intervener,  (as  contained  in 
the  letter,)  and  that  he  "carried  out  his 
proposition  as  therein  contained,  with  tbe 
understanding  [that]  he  was  to  be  sub- 
rogated to  the  rights  of  plaintiffs  under 
said  mortgage;  that  Westfall  owed  plain- 
tiffs on  said  nine  notes  a  balance  of  $113 
over  and  above  tbe  fl60  paid  to  bim 
[them]  by  intervener." 

The  description  of  tbe  Judgment  ren- 
dered, as  given  in  the  statement  ot  tbe 
case  above,  will  indicate  what  were  the 
conclusions  of  law.  The  relief  granted,  it 
may  be  observed,  was  not  of  that  char- 
acter which  either  party  prayed  for,  nor 
does  It  amount  to  a  subrogation  in  favor 
of  the  intervener.  Tbe  elTect  is  to  place 
both  the  plaintifla  and  tbe  Intervener  in 
the  same  attitude  in  reference  to  the  prop- 
erty mortgaced  as  if  they  held  contem- 
poraneona  liens  of  equal  dignity.  Delesplne 
V.  Campbell,  52  Tex.  12;  Bank  v.  Beard.  49 
Tex.  859.  It  is  to  be  inferred  from  tbe  plead- 
ings that  the  intervener  also  took  a  writ- 
ten mortgage  upon  the  property  from 
Westfall  to  secure  tbe  sura  advanced  for 
bim,  as  above  stated.  It  will  be  seen  that 
tbe  learned  judge,  in  his  conclusions,  does 
not  find  with  whom,  if  any  one,  the  Inter- 
vener bad  "the  understanding  that  he 
was  to  be  subrogated  to  plaintiff's  rights 
under  the  mortgage;"  nor  does  he  find 
upon  the  issue  of  an  estoppel  arising  from 
the  alleged  representations  of  the  plain- 
tiffs that  their  claim  to  or  lien  upon  the 
property  was  only  $160,  etc. ;  nor  whether 
the  intervener  knew,  at  the  timeof  the  pay- 
mentof  tbe  9160,  tbat  the  plain  tiffs  clalme<l 
a  lien  under  the  mortgage*  on  the  property 
for  the  balance  of  their  debt,  etc.,  as  con- 
tended by  them.  These  omissions,  among 
others,  in  the  conclusions  of  the  court, 
were  promptly  and  distinctly  pointed  out 
In  the  written  request  presented  by  coun- 
sel for  the  plaiatitfs  to  the  court  for  addi- 
tional fli:dlng8  upon  these  issues ;  but  the 
court  refused  to  comply  with  the  motion, 
and  appellants  duly  excepted,  as  already 
stated.  In  view  of  the  uncertainty  of  tbe 
court's  findings  in  the  particulars  com- 
plained of,  the  facts,  aa  found  by  it,  do 
not,  in  our  opinion,  warrant  tbe  judgment 
which  was  rendereid  in  tbe  case;  and  we 
think  that  tbe  court  erred  in  refusing  to 
grant  the  motion  of  the  plaintiffs  for  dis- 
tinct flndlnirs  upon  tbe  controlling  issues 
ralaed  by  the  pleadings,  and  upon  which 
there  must  have  been  some  evidence,  as 
we  presume,  from  what  the  court  did  find 
in  a  general  wn}'.  The  findings  are  Incom- 
plete, and  do  not  embrace  sufficient  facts, 
or  conclusions  of  tact,  as  would  enable  the 
appellants  "to  take  their  appeal  or  writ  of 
error  without  a  statement  of  facts  or  fur- 
ther exception  in  tbe  transcript."  Rev. 
St.  art.  13S:{;  Callaghan  v.  Greiiet,  66  I'ex. 
236, 18  8.  W.  Rep. 507 :  Railway  Co.  v.  Fos- 
Hett.66  Tex.  338. 1  8.  W.  Rep.  259;  Andrews 
V.  Key.  77  Tex.  36. 18  8.  W.  Rep.  640. 

We  shall  now  advert  briefly  to  the  ques- 
tion of  subrogation  and  priority  of  liens, 
under  the  facts  ot  thix  case  as  presented  in 
tbe  other  assignments  ot  error.    Subroga- 
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tlon  may  ariM  from  the  agreement  of  the 
parties,  or  by  implication,  in  equity,  to 
prevent  fraud  <ir  injustice.  Tlie  doctrine 
la  well  rvcogniced  in  tliis  state,  and  has 
been  interpreted  repeatedly  in  tbe  adjudi- 
cations uf  the  supreme  court,  bnt  In  every 
case  whicii  wu  tiave  examined  it  appears 
that  the  original  creditor  had  been  fully 
satlsfled  before  the  subrogation  was  en- 
forced. Hicks  V.  Morris,  57  Tex.  658;  Dil- 
lon V.  Kauffman,  6S  Tex.  696;  Land  Co.  ▼. 
Blalock,  76  Tex.  85,  1.1  S.  W.  Rep.  12; 
Fi-ench  v.  Grenet,  67  Tex.  274.  None  of 
these  decisions,  however,  determine  the 
exact  point  now  before  ur.  We  are  of  the 
opinion  that,  if  the  intervener  paid  the 
9160  to  the  plaintiffs  under  the  belief,  aris- 
ing from  the  conduct  or  representations 
of  the  plaintiffs  made  to  biiu,  that  this 
amount  was  the  full  extent  of  their  claims 
to  or  lien  upon  the  mortgaged  property, 
then,  if  he  was  thereby  misled  or  deceived, 
he  should  be  allowed  a  priority  of  liens, 
and  would  be  entitled  to  the  satisfaction 
of  his  claim  out  o(  the  property  before  the 
plaintiffs  Kbould  be  permitted  to  partici- 
pate in  tbe  proceeds  of  the  sale  of  such 
uroperty.  But,  upon  the  other  band.  If  he 
%hall  fall  to  establish  his  plea  of  estoppel, 
then  we  think  that  he  would  merely  occu- 
py tbe  position  of  a  junior  mortgagee, 
poHsensIng  only  tbe  right,  as  against  the 
plaintiffs,  to  pay  off  the  prior  Incum- 
brance, or  take  the  residue  of  the  proceeds 
after  the  plaintiffs'  demand  shall  have 
been  fully  satisfied.  This  necessarily  re- 
sults from  the  familiar  rule  and  principle 
in  equity,  founded  upon  common  sense, 
that  there  can  be  no  subrogation  (axlde 
from  estoppel)  until  tbe  original  creditor's 
demand  has  been  satisfied,  and  bis  depend- 
ence upon  the  security  Anally  terminated 
with  his  consent.  When  his  debt  has  been 
only  partially  paid.  It  Would  be  unreason- 
able to  hold  tbat  the  third  party  who 
made  such  payment  thereby  acquired  a 
precedence  over  him,  or  was  even  placed 
upon  nn  equal  tooting,  in  reference  to  tbe 
security  for  the  payment  of  the  remainder 
nf  Ills  debt.  No  claim  by  subrogation, 
whether  conditional  or  by  operation  of 
law,  to  the  securities  held  or  the  remedies 
enjoyed  by  a  creditor  for  the  collection  of 
hia  demand,  can  be  enforced  until  the 
whole  demand  of  the  creditor  has  been 
satlsfled.  Until  then  there  can  be  no  In- 
terference with  the  creditor's  rights  or  se- 
curities that  might,  even  by  a  bare  possi- 
bility, prejudice  or  in  any  way  embarrass 
him  In  the  collection  of  the  residue  of  bis  de- 
mand. Any  agreement,  whether  made  by 
the  creditor  or  debtor,  for  tlie  substitu- 
tion of  the  person  advancing  money  for 
the  payment  of  a  debt  to  the  svcurlties, 
remedies,  or  priorities  of  rhe  creditor,  will, 
to  the  extent  of  the  agreement,  be  enforced 
in  equity.  Sheld.  Subr.  p.  286,  §  248,  quot- 
ing mainly  from  the  case  of  Railroad  Co. 
v.  Wortendyfce,  27  N.  J.  Eq.  6F*.  Bee.  also. 
Association  ▼.  Thompson,  32  N.  J.  Eq.  133, 
and  Neely  v.  Jones,  16  W.  Va.  625.  The 
creditor,  however,  must  be  fully  paid,  un- 
leHS  lie  agrees  to  the  substitution  upon 
the  partial  payment  of  his  debt.  It  fol- 
lows, as  we  think,  that  the  Judgment  of 
the  district  court,  as  rendered,  is  errone- 
ous, and  ought   to  be  reversed;  but,  in 


▼lew  of  the  indeflnlteness  In  tbe  findlnea- 
of  tact,  we  are  not  sure  that  the  proper 
Judgment  could  be  here  now  rendered,  and 
therefore  all  believe  that  the  case  should 
be  reversed  for  another  trial  In  accord- 
ance with  this  opinion. 

PkbCdbiam.    Remanded,  as  per  opinloo' 
ot  commission  of  appeals. 


Missouri  Pxa  Rt.  Co.  v.  Browh. 

(Supreme  Court  of  Texat.    Dec  St,  189L) 
RiiLBOAD  Companies — Ixjubiis  to  Trkspamiss- 

— LiCENSB — KeGLIQENCB— EVIDENCK. 

1.  Evidence  tbat  persons  living  near  a  part  of 
a  railroad  trauk  remote  from  any  station  had 
been  in  the  habit  of  traveling  on  the  traclc ;  that 
the  engineer  had  seen  persons  vralking  on  that 
part  of  ths  track,  bni  not  more  freqaenUy  than 
on  other  parts  of  tbe  track  similarly  situated ; 
and  tbat  no  measures  had  been  taken  to  prevent, 
sucb  use  of  the  track,— is  not  sufficient  to  e8ta)»- 
lish  a  license  to  the  public  to  use  the  track. 

3.  In  un  action  against  a  railroad  oompaor 
for  causing  the  death  of  a  trespasser,  where  it 
appears  that  the  deceased  was  ran  over  while  ly- 
ing upon  the  track  in  an  nnoonsoious  condition. 
It  Is  immaterial,  in  the  alnence  of  gross  negli- 
gence on  the  part  of  defendant,  whether  sacfe 
condition  was  the  result  of  intoxication  or  wa» 
caused  b^  fever  or  some  uncontrollable  circnm- 
stance,  since  in  neither  case  oun  recovery  lie  had. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court.  Rains  county; 
E.  W.  Terbdnb,  Judge. 

Action  by  J.  6.  Brown  against  the  Mis- 
souri Paciflc  Railway  Company  to  recover 
damages  for  the  death  of  plaintiff's  son. 
Plaintiff  obtained  judgment,  and  defend- 
ant appeals.    Reversed. 

Wbltaker  &  Bonner,  tor  appellant. 

HoBBT,  P.  J.  J.  B.  Brown  sued  tbe 
Missouri  Pacific  Railway  Company  for  tb» 
sum  of  f  25,000  damages  for  killing  his  son. 
A.  J.  Brown,  and  states  hlH  cause  of  ac- 
tion substantially  as  follows:  That  on 
the  28th  day  of  March,  18S7,  the  said  A.  J. 
Brown,  then  a  hale  and  hearty  young 
man,  but  temporarily  suffering  from  ro- 
seola or  measles,  was  In  the  town  ot  Em- 
ory, Tex.,  for  the  purpose  of  procuriiig^ 
medicine  for  himself;  that  afterwards  h» 
started  home,  returning  along  tbe  rail- 
way track,  which  had  for  a  number  of 
years  been  used  by  the  parties  residing  In 
the  neighborhood  ol  where  plaintiff  and 
deceased  resided  as  a  pathway  for  foot 
passengers,  with  the  knowledge  and  con- 
sent of  defendant;  and  that  when  he  had 
reached  a  point  about  three  miles  Iron) 
town, he  became  unconscious  by  reason  of 
fever,  and  fell  down  upon  the  defendant's 
track;  that  while  he  was  in  snrh  a  state 
of  unconsciousness,  a  passenger  train, 
operated  by  defendant's  servants  anit 
agents,  through  thecarelessness  and  gross 
negligence  of  those  in  charge  of  such  train, 
ran  over  him,  and  killed  him.  Defendant 
denied  generally,  and  pleaded  specially 
tbat  deceased  came  to  bis  death  by  reason 
of  his  own  negligence,  and  that,  If  be  was 
unconscious  at  the  time,  the  same  waa 
caused  by  voluntary  drunkenness  on  his 
part,  and  that  Its  agents  exercised  every 
possible  precaution  to  prevent  Injury  to 
tbe  deceased.    A  trial  was  had,  and  a  ver- 
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diet  and  }ndarinent  rendered  in  favcr  of 
plaintiff  tor  the  Bum  of  f  1,600,  from  wliicb 
defendant  has  appealed.  TbiB  is  tbe  uec- 
ond  appeal  of  this  case,  the  same  having 
been  rererBed  at  a  former  term,  and  re- 
ported in  75  Tex.  2«7,  12  8.  W.  Rep.  1117. 

The  evidence  BbowB  that  A.J.Brown 
was  ran  over  and  killed  on  tbe  28th  day 
of  March,  1887,  by  defendant's  train,  at  a 
point  ubont  three  raileti  from  tbe  town  of 
Emory  in  Hains  county.  That  there  was 
no  croesinic  at  or  near  the  place.  He  left 
home  on  Sunday  evening  before  he  waa 
killed  on  Monday  following,  and  went  to 
tbe  town  above  named.  He  was  then 
eoraplaining  of  fever,  which,  when  he  had 
it,  was  shown  rendered  him  at  timea  nn- 
conBcluus.  Several  witneBBes  testify  to 
seeinK  tiim  in  town  on  Monday  drinking, 
iind  that  be  'stated  that  lie  intended  to 
get  drunk  for  the  purpose  of  "breaking  the 
measlfHouton  him."  Whenbewas  polled 
out  from  under  the  trucks  of  the  car,  a 
bottle  or  flask  of  whisky  about  two-thirds 
lull  was  in  his  pocket,  or  rather  dropped 
from  it.  A  number  of  witnesseB  teatifled 
for  plaintiff  that  from  the  signs  at  the 
track  indicating  where  the  nody  was  first 
struck  to  a  point  at  tbe  curve  from  which 
the  engineer  could  have  seen  him  it  was 
300  yards  distant.  They  measured  from 
ol))ectR  lying  about  in  tbe  position  of  the 
deceased,  and  observed  from  the  carve. 
James  Blair,  witness  for  defendant,  stated 
that  he  was  engineer  of  tbe  train  which 
r.in  over  tbe  deceased;  that  the  schedule 
time  of  said  train  was  23  miles  per  hour; 
that  be  was  due  at  Emory  at  about  6  p. 
it.;  that  be  remembered  the  accident;  It 
occurred  about  three  miles  south  of  Em- 
ory, shortly  after  6 o'clock;  that  he  was 
rannlng  about  23  miles  per'  hour  when  h<> 
flrst  discovered  him;  tbat  tbe  rules  of  the 
company  require  him  to  keepasbarp  look- 
out, but  especially  In  going  around  curves; 
that  be  was  on  the  lookout  in  turning  the 
curve  Just  before  he  struck  deceased :  tbat 
as  he  was  turning  the  curve  he  saw  some- 
thing on  tbe  track,  which  at  first  he  sup- 
posed was  a  pile  of  cinders,  and  on  the 
second  look  he  discovered  it  was  a  man; 
that  Just  as  soon  as  he  discovered  It  was 
a  man  he  put  on  his  air-brakes,  reversed 
bis  engine,  and  gave  warning  by  blowing 
his  whistle;  that  he  did  everything  in  his 
power  to  stop  his  train,  and  did  not  suc- 
ceed in  stopping  it  until  after  he  had  run 
over  him ;  tbat  it  was  about  100  feet  from 
where  he  first  saw  him  to  where  deceased 
was  lying:  that,  rnnning  at  the  rate  of 
speed  he  was  going.  If  the  brakes  and 
everything  v/orked  well,  ho  could  stop  in 
150  or  2U0  feet.  When  the  train  stopped, 
the  deceased  was  under  tbe  second  coach, 
Just  in  tbe  rear  of  the  two  front  trncks. 
•  •  •  When  he  first  saw  deceased  he 
was  lying  on  tlie  track  between  tbe  rails. 
It  was  about  100  feet  from  the  curve  to 
wbero  tbe  man  was  lying,  and  that  he  saw 
him  as  he  turned  out  of  tbe  curve.  The 
ronductor  testified  tbat  the  distance  from 
the  onrve  to  the  place  where  deceased  was 
run  over  was  100  or  150  feet.  There  were 
from  3  to  5  iron  riiils,  of  30  feet  each  In 
length,  between  these  points.  Five  wit- 
nesses testified  for  plaintiff  that  they  re- 
sided In    tbe  neighborhood  where  A.  J. 


Brown  was  killed,  and  that  they  wonid 
walk  to  town  from  six  to  twelve  times  per 
annum  each,  and  would  always  walk  on 
the  railroad,  and  bad  been  using  it  as  a 
common  highway  for  years,  and  it  had 
been  in  general  use  as  such  by  persons  liv- 
ing in  tbat  vicinity  since  the  rood  was  first 
built  in  1881;  that  they  had  also  frequent- 
ly seen  other  persons  walking  on  the  track 
at  that  point,  and  had  frequently  met 
trains,  when  they  would  leave  the  track, 
and  let  them  pass;  that  tfaey  had  never 
asked  permission  to  so  use  the  track,  nor 
had  tliey  ever  heard  of  any  one  objecting 
to  it.  The  evidence  of  these  witnessea 
further  showed  tbat  there  was  a  water- 
tank  further  south  of  where  Brown  was 
killed,  and  tbat  the  use  of  tbe  railway  aa 
a  footpath  was  from  the  tank  to  Emory. 
James  Blair,  engineer,  stated  tbat  he  bad 
seen  persons  walking  on  tbe  track  at  this 
point,  but  not  mure  frequently  than  he 
had  seen  at  other  places  on  the  road,  sim- 
ilarly situated. 

The  assignments  of  error  relate  to  the 
charge  of  tbe  court  as  to  tbe  use  of  the 
track  In  such  manner  as  to  establish  a 
license  on  the  part  of  appellant  to  tbe 
public  to  use  it  as  a  pathway.  It  is 
claimed  that  there  is  DO  evidence  to  war- 
rant the  instruction  tbat  the  company 
had  knowledge  of  or  consented  to  the  use 
of  tbe  track  "as  a  pathway  by  tho  pub- 
lic. "  It  Is  assigned  as  error  that  the  ver- 
dict is  not  supported  by  the  evidence,  be- 
cause it  was  shown  that  Brown's  contrib- 
utory negligence  was  tbe  proximate  cnuse 
of  the  death,  and  that  he  was  drunk  at 
the  time,  etc.  Further,  it  is  claimed,  that 
the  evidence  falls  to  show  that  tbe  com- 
pany bad  licensed  tbe  public  to  use  tbe 
track.  It  Is  also  urged  that  the  verdict  is 
not  supported  by  the  testimony,  In  finding 
appellant  guilty  of  gross  negligence. 

The  court  instructed  the  Jury,  in  effect, 
that  in  determining  the  question  whether 
the  deceas«.-d  was  a  trespasser,  and  guilty 
of  contributory  negligence  in  being  on  the 
track,  if  the  public  bad  continuously  and 
for  a  long  time  frequently  and  notoriously 
used  the  track  where  he  was  killed  as  a 
pathway,  with  the  knowledge  of  the  com- 
pany, and  without  objection  on  Its  part, 
and  to  such  an  extent  as  to  produce  a 
confident  belief  in  the  public  that  It  did 
not  object  to  its  use  us  a  footpath,  then 
an  implied  license  would  exist,  which 
would  relieve  the  deceased  of  the  charge 
of  contributory  negligence.  This  was 
given  as  a  qualification  of  a  charge,  in 
substance,  that  the  company  was  enti- 
tled to  the  exclusive  use  of  its  track,  and 
those  entering  on  It  would  be  trespassers 
at  places  not  frequented  by  tbe  public,  and 
in  localities  where  people  are  not  reason- 
ably expected  to  be;  and  that  in  such 
case  the  defendant  Is  only  required  to 
avoid  injury  to  them  wheu  becoming 
aware  of  their  danger,  and  tbat  persons 
so  entering  on  the  track  do  so  snhject  to 
the  risks  incident  thereto.  The  rnle  on 
this  subject  announced  in  many  cases  is 
that,  if  It  be  shown  that  tbe  track  has 
been  used  for  the  purposes  of  travel  by 
pedestrians  with  the  permission  of  the 
company,  this  enhances  tbe  duty  of  the 
employes  or  aervants  of  the  company  to 
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exercise  caution  an<l  prudence  in  ttie  op* 
eratlon  of  tlieir  road  at  this  point.  All 
that  the  evidence  etitablialies  in  tills  case  is 
that  peraons  realdins  in  the  neighborhood 
of  the  locality  where  the  killing  occurred 
bad  been  In  the  habit  of  traveling  on  the 
tracli  or  right  of  way  of  the  company,  and 
that  no  meaenres  were  taken  to  prevent 
it.  This  fact  alone  would  not  change  the 
respective  rights  and  liabilities  of  the  par- 
ties in  this  case.  There  is  nothing  In  the 
facts  of  the  case  to  show  that  the  com- 
pany atjsented  to  or  knew  of  the  use  of 
the  track  by  others.  The  locality  was  ro- 
mote  from  any  station,  and  the  only  no- 
tice which  the  defendant  could  be  charged 
with  was  the  fact  that  the  engineer  had 
seen  persons  walking  on  this  part  of  the 
track,  but  not  more  frequently  than  he 
bad  seen  on  other  portions  of  the  track 
"situated  similarly."  These  facts  were 
not  sufficient  to  establish  an  implied  con- 
sent to  the  use  of  the  track,  from  which  a 
license  may  have  been  assumed  to  have 
existed.  Railway  Co.  v.  Hamner,  72  III. 
850:  Railway  Co.  t.  Hetherington,  88  III. 
513;  Railway  Co.  v.  Goldsmith.  47  Ind.  60; 
Railway  Co,  v.  Crosnoe,  72  Tex.  83.  10  S, 
W.  Rep.  342.  If,  however,  it  can  be  said 
that  it  does  appear  that  such  consent 
of  the  company  to  the  use  of  the  track 
mitiht  have  been  implied  from  the  facts  in 
this  case,  that  fact  did  not  exempt  the  de- 
ceased from  the  consequences  of  his  con- 
tributory negligence.  Nor  did  It  change 
the  law,  which  at  that  time  made  the  de- 
fendant liable  for  gross  negligence  only. 

The  adoption  of  any  theory  whleb  the 
proof  reasons  Illy  authorises  woold  result 
in  precluding  a  recovery  by  the  appellee  In 
this  case.  There  was  testimony  showing 
that  the  deceased  had  been  drinking  that 
evening,  and  that  his  beinu  in  au  uacon- 
Bcious  condition  on  the  track  was  attrib> 
utalile  to  that  circumstance.  It  so,  be  was 
guilty  of  contributory  negligence,  and, 
there  being  no  evidence  of  a  willful  dis- 
position to  injure  or  run  over  him,  there 
can  be  no  recovery.  If,  as  there  is  evi- 
dence tending  to  show,  bis  unconscious 
condition  was  caused  by  fever,  or  some 
circumstance  not  under  bis  control,  them 
is  still  the  same  absence  of  proof  showing 
gross  negligence  on  the  part  of  the  de- 
fendant; and  the  testimony  la  not  dis- 
puted that  the  engineer  usedevery  menus 
at  his  disposal  to  prevent  running  over 
him.  It  is  proper  to  remark  here  that  the 
inference  cannot  be  availed  that  his  un- 
conscious condition  was,  in  part  at  least, 
occasioned  by  bis  intoxication.  There  is 
some  evidence  in  behalf  of  plaintiff  to  the 
eff<-ct  that  the  engineer  might  have,  from 
a  point  where  the  train  turned  the  curve, 
seen  where  the  deceased  lay  on  the  track. 
This  is  not  nenled  by  the  deienilant,  lor 
the  engineer  testlfles  that  he  was  at  the 
time  keeping  a  sharp  lookont,and  that  be 
did  in  fact  see  the  deceased  on  the  track 
ns  soon  as  tiie  train  "turned  the  curve," 
and  when  he  discovered  that  it  was  a  man 
on  the  track  he  at  once  gave  the  signals 
of  alarm,  reversed  the  engine,  and  did  all 
in  his  power  to  avert  tiie  calamity,  and 
prevent  running  over  him.  This  is  not 
controverted  by  any  tiling  in  the  record. 
If  the  engineer  had  not  seen  the  deceased. 


and  could  have  seen  him  sooner,  still  tbis 
would  not  have  relieved  the  deceased  of 
the  effects  of  his  contributory  negligence. 
It  is  not  made  to  appear,  however,  that 
the  engineer  could  have  seen  him  sooner, 
or  that,  alter  he  saw  the  deceased,  be 
omitted  the  performance  of  any  act  or 
duty  possible  for  him  to  discharge  ttant 
would  have  prevented  the  accidaut.  It 
results  from  what  has  been  said  that,  bad 
the  deceased  been  guilty  of  no  contrlt>- 
ntory  negligence,  (an  assumption  not  war- 
ranted by  the  facts.)  thare  Is  still  an  en- 
tire absence  of  negligence,  under  tbe  proof, 
on  the  part  ot  appellant's  employes  oper- 
ating tbe  train,  of  that  character  wbicb, 
alone,  under  the  law  then  in  force,  woald 
entitle  plain  ciff'to  a  verdict  and  Judgment. 
From  a  careful  examination  ot  the  record 
our  conclnsion  is  that  the  judgment  can 
only  stand  upon  tbe  principle  that  the  ap- 
pellant is  required  to  exercise  a  greater  de- 
gree of  care  in  protecting  the  deceased 
from  injury  than  he  is  required  to  exercise 
for  his  own  protection,— a  priniTiple  which 
Is  not  believed  to  be  sound  In  law.  Rail- 
way Co.  v.  Garcia,  75  Tex.  691,  13  S.  W. 
Rep.  223.  We  think  the  judgment  shoald 
be  reversed,  and  the  cause  remanded. 

Staytox,  C.J.  Reversed  and  remanded, 
as  per  opinion  of  the  commission  of  ap- 
peals. 

INTRR.VATIONAL  &  Q.  N.  RY.Co.  V.  MoRaB. 

(Supreme  Covirt  of  Texas.    Dec.  38, 1891. ) 
Carkibbs  or  Livk-8took  — Pbedino  ajtd  Wates- 

INO — EVIDENCB— RlOHT  TO  APPSAL. 

1.  Rev.  St.  art.  S84,  makes  it  tbe  dnty  of  • 
common  carrier  of.  live-stock  to  feed  and  water 
the  same  dorinp  the  time  of  conveyance,  unless 
otherwise  provided  by  special  contract.  Held 
that,  if  the  stock  Is  transported  in  cars  which 
are  not  properly  constructed  for  feeding  and 
watering  the  stock,  then  it  becomes  the  duty  of 
the  carrier  to  furnish  places  where  thestock  may 
be  unloaded,  watered,  and  fed,  without  Injorv, 
in  any  kind  of  weather. 

3.  Where  a  railroad  company  requires  tbe 
shipper  of  stock  and  theoooductor  of  the  train  to 
sign  a  written  statement  of  the  condition  of  the 
stock,  attested  bv  a  third  person,  such  paper  will 
not  be  received  in  evidence  unless  its  execution 
is  proved  by  the  subscribing  witness,  or  the  fail- 
mre  to  produce  such  witness  is  explained. 

3.  Where  plaintiff  obtains  a  judgment  a^nst 
a  railroad  company  whose  property  is  In  the 
hands  of  a  reoeiver,  the  fact  that  the  court  sus- 
pends plaintiff's  right  to  an  execution,  ana  r»> 
quires  tbe  judgment  to  lie  certified  to  the  court 
having  control  of  tbe  receivership.  Is  not  groond 
for  appeal  by  defendant. 

Appeal  from  district  eonrt,  Anderson 
county ,  P.  A.  Williams,  Judge. 

Action  by  R.  B.  McRea  against  tbe  Inter- 
national &  Great  Northern  Railway  €>om- 
pany. 

Oould  &  Camp,  for  appellant.  Oreeo- 
wood  &  Greenwood,  tor  appellee. 

Stayton, C.  J.  This  action  was  broaght 
by  appellee  to  recover  damages  on  ac- 
count of  alleged  injuries  to  horses  shipped 
by  him  over  appellant's  railway,  caused 
by  alleged  negligence  and  wrongful  act  on 
the  part  of  the  rsllway  company  or  its 
servants,  and  resulted  In  u  judgment  for 
f  1,045  in  favor  ot  plaintlB.    Amonc  otbet 
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groundB  for  damagea.  It  was  dalmad  that 
the  8tock-peD8  at  Palestine,  a  place  where 
it  was  neceaaary  to  feed  the  horses,  were 
in  Biicb  condition  that  this  could  nut  be 
done,  and  that  the  pens  were  so  muddy 
tbat  the  horses  were  injnred  from  that 
cause  while  in  the  pons.  There  was  evi- 
d<>nre  tending  to  snstain  these  aTeroients, 
and  the  court  gave  a  proper  charge  on 
tbat  branch  of  the  case;  but  it  Is  claimed 
that  the  coort  erred  in  refusing  to  give  a 
«!liarge  requested  by  appellant,  which  was 
as  loiluws:  "You  are  further  indtructed 
tbat  if  defendant's  pens,  furnished  plain- 
tiff's stock  at  Palestine,  were  good  and 
suitable  In  ordinary  good  weather,  but 
were  muddy  by  reason  of  recent  rains, 
then  defendant  would  not  be  responsible 
lordamaE:es  resulting  from  the  condition 
of  said  pens. "  The  law  makes  it  the  duty 
of  all  common  carriers  "  who  convey  live- 
stock of  aoy  kind  to  teed  and  water  the 
same  during  the  time  of  conveyance, 
•  •  •  uulesM  otherwise  provided  by  spe- 
cial contract,"  (Ber.  Ht.  284;)  and,  II  curs 
in  which  they  are  transported  be  not  so 
coDBtruc-ted  that  this  may  be  done  without 
unloading,  (hen  it  tiecomes  the  duty  nf  a 
railway  company,  carrying  such  stock,  to 
liiruish  places  where  they  may  be  unload- 
ed, watered,  and  fed  without  Injury ;  and 
it  la  not  enough  that  the  places  so  pre- 
pared may  be  "suitable  in  ordinary  good 
'Weather,"  for  such  freight  must  be  trauH- 
ported  during  bad  weather  as  well  as 
good,  and  It  Is  the  duty  of  the  carrier  to 
provide  places  where  this  can  be  done  in 
any  kind  of  weather,  without  injury  to 
the  stock,  so  tar  as  this  can  be  done  by  the 
use  of  proper  care. 

There  waa  evidence  tending  to  show 
that  much  of  the  injury  to  the  horses  oc- 
4>urred  before  they  left  Palestine,  and  on 
the  trial  the  defendant  oHerod  to  intro- 
duce Id  evidence  a  paper  signed  by  plain- 
tiff at  Longview,  a  place  beyond  Palos- 
tlne,  showing'  that  when  the  horses 
reached  Longview  only  two  or  three  of 
them  were  Injured,  and  that  the  others 
were  in  good  condition.  The  bill  of  ex- 
ceptions shows  that  this  paper  was  signed 
by  tlie  conductor  on  appellant's  train  as 
well  na  by  plalntltl,  and  that  it  was  also 
signed  by  another  person  as  a  witnem. 
Defendant  proposed  to  prove  theexpcu- 
tiun  of  the  paper  by  the  conductor,  and 
also  tu  prove  the  same  facta  by  him  that 
were  shown  by  the  paper,  but  plaintiff 
objected  to  this  evidence,  on  the  ground 
that  the  executiou  nf  the  paper  was  not 
proved  by  the  person  who  signed  it  as  a 
witnees;  and  this  evidence  was  excluded, 
as  was  tbat  of  the  conductor,  offered  to 
prove  the  same  facta.  This  ruling  of  the 
court  is  assigned  as  error. 

The  gfrneral  rule  is  tbat  the  execution  of 
Instrouieots  having  subscribing  wltneoaes 
must  be  proved  by  such  witnesses,  or 
gi>od  renson  shown  why  this  cannot  be 
done;  and  this  rule  has  been  applied  to 
InatmmentH  not  evidencing  contracts, 
such  as  notices  to  quit,  receipts,  and  like 
papers.  McMaban  v.  McGrady,  6  8erg.  & 
R.314:  Hflckertr.  Halue,  «Bln.  1«;  Ooev. 
DnrDford,2Maule.ft  8.&I;  Uiggs  v.  Dixon, 
3 8tarkie,  181.  Such  we  must  coocetie  to 
faave  iMen  the  role  at  common  law  cm 
v.l8s.w.no,9— 43 


practiced  In  England  on  December  20, 18M, 
when  the  statute  was  passed  making  the 
common  law  of  England,  ai  then  prac- 
ticed, applicable  to  evidence.  This  rule 
was  kept  in  force  when  the  Revised  Stat- 
utes were  adopted,  and  baa  not  since  beea 
changed;  hut  it  might  be  worthy  of  the 
consideration  of  the  legislature  whether 
such  a  rule  ought  to  bn  applied  in  any 
case  In  which  the  law  does  not  require  an 
instrument  to  be  authenticated  by  attest- 
ing witnesses.  lu  England  we  understand 
the  rule  tu  have  been  so  changed  by  stat- 
ute as  tu  render  it  unnecessary  to  call  at- 
testing witnesses  In  any  case  in  which  tlie 
law  does  nut  require  such  Instrument  to 
be  so  attested.  Best,  Ev.  221.  While  this 
does  not  affect  the  question  before  us,  it 
tends  to  show  that  a  people  so  conserva- 
tive as  the  English  have  recognized  the 
fact  that  the  unrestricted  rule  Itself  was 
hurtful,  or  that  the  courts  in  its  applica- 
tion had  carried  it  beyond  its  oi-iginal 
purpose,  to  a  point  not  consistent  with 
or  not  necessary  to  the  proper  adminis- 
tration of  justice.  The  paper  Is  not  before 
us,  but  the  bill  of  exceptions  shows  tbat 
the  company  required  the  conductor,  as 
well  as  the  shipper,  to  sign  such  papers, 
and  that  it  rei^uired  the  signatures  ot 
the.oe  persons  to  be  witnessed  by  another. 
The  reason  why  it  was  required  of  the 
shipper  doubtless  was  tu  have  an  admis- 
sion from  Ulm  as  to  the  condition  of  his 
stock  at  given  points,  and  the  inference  is 
that  the  statement  by  conductors  was  re- 
quired in  order  tbat,  upon  every  changa 
of  conductors,  the  company  might  know 
the  condition  of  the  sblpmeut  at  the  point 
wheu  one  conductor  ceased  to  have  con- 
trol of  it,  and  turned  it  over  to  another. 
Such  information  might  be  valuable  as  an 
admission,  and  in  many  other  ways,  to  a 
railway  company;  and  when,  under  the 
rules,  the  admissions  of  the  shipper  and 
conductor  are  required  to  be  iu  writing, 
attested  by  a  third  person,  and  are  so 
made,  then  we  are  of  opinion  that  it  Is 
neoesaary  to  prove  the  Instrument  con- 
taining such  admisBlons  by  the  testimony 
ol  the  subscribing  witnesses,  unless  tacts 
are  shown  which  excuse  this.  No  effort  is 
shown  to  have  been  made  to  prove  the 
existence  of  the  instrument  by  the  sul>- 
scribing  witness,  nor  was  it  shown  that 
his  evidence  might  not  be  obtained,  and, 
under  this  state  ot  facts,  the  court  did  not 
err  In  excluding  the  instrument,  nor  in 
excluding  the  testimony  of  the  conductor, 
In  BO  far  as  it  related  to  what  was  con- 
tained In  It. 

The  evidence  Introduced  to  show  the 
amount  of  damages  plaintiff  was  entitled 
to  was  ot  the  character  to  which  parties 
must  necessarily  resort  in  snch  cases,  was 
relevant,  and  was  such  as  would  have  jus- 
tified a  larger  verdict,  and  the  court  did 
not  err  in  admitting  it.  The  judgment 
was  against  the  defendant  railway  com- 
pany, but  it  coming  to  the  knowledge  ot 
the  court,  in  some  way,  that  its  property 
was  In  the  hands  of  receivers,  it  directed 
that  the  judsment  be  certified  to  the  court 
having  control  of  the  receivership  for  pay- 
ment, and  provided  that  execution  should 
Issue  against  the  company  In  the  event  it 
was  put  In  posseaslon  again  ot  Its  prop- 
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erty  before  tbe  ]nd(cn>ent  was  satUfled. 
So  mach  of  the  Judgment  aa  BURpended 
plaintiff's  r%ht  to  an  execotiou,  and  re- 
quired tbe  Judgment  to  be  certlHed  for  set- 
tlement to  tbe  court  rontrulHtig  tbe  re- 
ceiversbip,  may  have  been  uuautliorlced ; 
but  tbia  is  not  a  matter  of  wblch  appel- 
lant can  complain,  and  appellee  doeii  not. 
We  find  no  error,  and  tbe  Judgment  will 
be  aflBrmed. 


EvEKBTT  V.  State. 
(Cowrt  mj  Appeal*  of  Texas.    March  12, 1893. ) 

HOmOISB— ETIDBNCB— ANIMDS— COMMOMIOATIOMS 
WITH  ATTORNET. 

1.  In  a  murder  case,  testimony  of  a  witness 
that,  after  deceased  bad  attacked  defendant  sev- 
eral days  before  the  homicide,  complaining  of  the 
way  defendant  was  cultivating  deceased's  farm, 
and  threatening  to  kill  defendant,  defendant  re- 
quested witness  to  go  to  deceased,  and  make  any 
reasonable  offers  of  compromise,  and  that  on 
witness'  advice  to  defendant  to  remain  at  hpme 
until  the  difficulty  was  settled,  he  did  so  until 
the  homicide,  is  admissible  as  showing  the  feel- 
ings and  animus  of  defendant. 

3.  Testimony  of  deceased's  attorney  that,  sev- 
eral days  before  the  Idlling,  deceased  asked  his 
advice  as  to  bow  he  could  lilll  defendant  and 
avoid  Che  legal  consequences,  is  not  within  the 
rule  of  privileged  communications  between  attor- 
ney and  client. 

R.  Testimony  that  a  pistol  which  deceased 
reached  for  before  defendant  fired  was  a  center- 
flre  pistol,  but  was  loaded  with  rim- fire  cartridges, 
and  therefore  could  not  be  discharged,  is  Irrele- 
vant and  immaterial. 

Appeal  from  district  court,  Kaufman 
county;  Anbon  Rainbt,  Judge. 

A.  H.  Everett' was  convicted  of  murder, 
and  appeals.    Reversed. 

DUInrd  <t  Stroud,  Joseph  Haffmaeter, 
and  Jeantogs,  Lewis  &  Matthews,  for  ap- 
pellant. RhbHrd  B.  Harrlaoa,  Asst.  Atty. 
Ottu.,  for  the  State. 

White,  P.  J.  Appellant  was  Indicted 
for  the  murder  of  one  Season,  and  on 
bis  trial  was  convicted  of  murder  in  the 
second  degree,  and  his  punishment  as- 
sessed at  a  term  of  18  years  In  the  peniten- 
tiary. In  brief,  tbe  substantial  and  essen- 
tial tacts,  as  they  are  made  to  appear  by 
tbe  record  before  us,  are  as  follows:  Tbe 
defendant  bad  rented  land  from  Reason 
tor  cultivation.  Tbe  bouse  In  wblch  he 
lived  was  situated  Inside  the  field  In  which 
be  raised  bis  crops,  but  some  40  or  60  steps 
from  the  gate  which  led  into  the  pasture 
In  front  of  the  house,  wblch  pasture  was 
used  by  Reason,  the  deceased.  Just  be- 
yond this  gate,  and  inside  the  pasture, 
wan  the  well,  which  was  used  by  the  de- 
fendant In  connection  with  bis  premises. 
Reason,  tbe  deceased,  lived  some  distance 
from  the  defendant  beyond  the  pasture. 
The  tcHtlmony  In  the  main  shows  that 
Reason  was  high-tempered,  violent,  and 
overbearing,  it  not  a  dangerous  man,  and 
that  he  was  one  who  was  likely  to  exe- 
cute any  threat  be  might  make.  All  tbe 
testimony  on  the  other  band  shows  that 
defendant  was  a  peaceable,  qnlet,  and 
law-abiding  citizen.  It  appears  that  Rea- 
son became  dlssatlRfled  with  tbe  mode 
and  manner  In  which  the  defendant  was 
cultlvHtIng  tbe  land  be  bad  rented  frum 
Season,  and  that  Season  bad  told  defend* 


ant  If  be  did  not  do  better  In  tbe  cultiva- 
tion of  the  crop  he.  Season,  would  pot 
hands  In  there  and  work  it  out.  This  was 
the  beginning  of  the  trouble  between  them. 
Tbe  homicide  occurred  on  Tuesday  even- 
ing. 23d  of  June,  about  6  o'clock.  De- 
ceased was  killed  inside  tbe  pasture  above 
spoken  of,  apd  between  the  gate  and  the 
well,  wblch  was  some  8  or  10  steps  to  the 
left  of  the  gate,  and  in  a  south-westerly 
direction.  After  be  was  shot,  bis  body  lay 
with  head  close  to  the  well,  and  his  feet 
pointing  In  the  direction  of  the  gate.  He 
WHS  shot  through  tbe  right  breast  with 
several  buckshot.  When  his  body  was 
examined  by  those  who  arrived  first  upon 
tbe  ground,  it  was  found  that  be  had  a 
bridle  upon  bis  left  arm  and  shoulder,  and 
a  loaded  pistol  was  sticking  out  of  his  left 
pants  pocket,  the  handle  of  tbe  pistol  be- 
ing plainly  visible.  On  Friday  before  tbe 
killing,  as  defendant  was  returning  from 
town,  where  be  had  been  to  purchase  fam- 
ily supplies,  and  when  within  about  lUO 
yards,  and  In  plain  view,  of  bis  house,  be 
was  overtaken  by  the  deceased.  Reason, 
who  attacked  him  with  a  knife,  and  de- 
fendant warded  off  the  blows  with  a 
stick.  Reason  cursed  defendant  in  a  vio- 
lent manner;  told  blm  that  he  Intended 
to  put  bands  in  the  crop  and  work  It  out 
If  he  had  to  wade  In  blood  up  to  bis  knees : 
also  told  defendant  to  get  bis  gun,  and 
met  him  at  the  gate,  and  they  would 
shoot  It  out;  be  also  told  defendant  that 
be  Intended  to  kill  blm  If  it  whs  the  last 
act  of  bis  life.  On  the  next  day  Reason 
went  to  the  town  of  Kaufman,  and  there 
purchased  a  pistol  from  the  witness  Slsh- 
op,  who  was  a  gunsmith:  and  be  was 
very  particular  to  ask  RIshop  if  he  was 
certain  tbe  pistol  would  shoot  before  be 
bought  It.  This  was  the  same  pistol 
wblch  was  found  sticking  In  tbe  pants 
pocket  of  the  deceased  after  the  killing. 
It  is  shown  by  the  testimony, further,  that 
the  defendant's  wife  was  In  very  bad 
health,  and  had  been  so  (or  sometime; 
that  on  account  of  the  first  ditBculty  on 
Friday  evening,  which  ditflculty  she  bad 
witnessed, she  had  a  serious  nervous  spell, 
and  Dr.  Rail,  tbe  family  physician,  was 
called  in  to  see  her.  Defendant  proposed 
to  prove  by  Dr.  Rail  that  he  (the  defend- 
ant) told  blui  of  the  circumstances  of  the 
difficulty,  and  asked  his  advice  as  to  what 
should  be  done;  that  he  requested  Dr. 
Rail  to  see  the  deceased,  and  to  tell  hlin 
that  he  was  willing  to  do  anything  in  or- 
der to  settle  their  troubles;  that,  it  be  had 
done  blm  any  wrong,  be  would  apologise 
to  him  for  it,  and  that  he  was  willing  to 
leave  their  differences  to  tbeir  neigbbora 
to  settle,  if  It  was  advisable  and  probabitt 
that  it  could  be  settled  in  that  way.  He 
proposed  further  to  prove  by  Dr.  Ball  that 
Rail  advised  him  to  stay  at  home  on  his 
own  premises  until  be  (Rail)  could  see  tbe 
deceased,  and  try  to  settle  the  matter. 
He  proposed  further  to  show  that  on  Son- 
day  preceding  the  homicide  tbe  witness 
Rail  was  again  at  bis  house,  and  that 
RaU  bad  told  blm  (defendant)  that  be  had 
not  yet  seen  tbe  deceased,  and  again  ad- 
vised defendant  to  remain  at  his  home 
until  he  could  see  the  deceased,  and  en- 
deavor to  bavs  a  settlement  ot  tba  tron- 
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Mas  between  them.  Tbla  testimony  the 
defendant  prupoBed  in  connection  with  the 
fact  ut  the  previooa  troable,  and  as  illus- 
trative and  explanatory  of  the  foot  that 
he  had  remained  on  his  own  prenilseB  from 
the  time  of  the  first  difficulty  up  to  the 
time  of  the  killinK.  Upon  objection  by  the 
state  to  this  evidence  that  It  was  Irrele- 
vaut  and  self-serving,  it  was  ezcladed  by 
the  court. 

It  is  further  shown  by  the  testimony 
tbat  on  Saturday— the  day  after  the  first 
difficnJty— the  deceased,  while  in  the  town 
uf  Kanfman,  and  after  he  had  purchased 
tbe  pistol  as  above  stated,  went  to  the 
office  oi  his  attorneys.  Woods  &  Gossett, 
and  had  an  interview  with  them  about  his 
troubles  with  the  defendant,  in  which  inter- 
view be  then  and  there  threatened  to  take 
the  life  of  tbe  defendant,  and  asked  the  ad- 
vice uf  bis  attorneys  how  to  avoid  the  legal 
consequences  of  the  killing  of  defendant. 
This  testimony  wasalsoobjected  to  by  the 
state  upon  the  ground  tbat  it  embraced 
confidential  communications  between  at- 
torney and  client,  and  tbe  objection  was 
sastalned  by  the  court,  and  the  testimony 
excluded.  Besides  tbe  defendant,  his  wife 
and  13-yearold  daughter  were  the  only 
eye-witnesses  to  the  killing,  and  there  is 
bat  very  little,  if  any,  difference  In  the 
facta  as  detailed  by  them.  In  substance, 
these  facts  are  that  the  defendant's  dogs 
vrere  buying  something  In  the  Held  back 
of  bis  boose.  That  defendant  got  bis 
double-barrel  shotgun,  which  he  had  load- 
ed wltb  buckshot,  as  he  testified,  to  de- 
fend bimselt  whenever  it  became  necessary 
to  do  BO,  and  went  to  the  back  of  his  field 
to  see  what  his  dogs  were  after,  and,  find- 
tag  thatlt  was  apole-cat,  started  to  return 
borne,  and  when  he  had  reached  a  distance 
of  two  or  three  hundred  yards  of  his 
bouse  he  beard  screaming  there.  This 
screaming  was  by  his  wife  and  children. 
Tbey  testified  that  the  deceased  came  up 
to  tbe  gate,  which,  as  above  stated.  Is 
some  40  or  50  yards  from  the  front  of  the 
bouse,  and  Inside  the  pasture.  That  he 
called  to  defendant  by  name,  and  told  him 
to  come  out;  that  he  Intended  to  kill  bim. 
They  commenced  screaming,  and  the 
wife  beiiged  him  to  go  away  and  let  her 
busband  alone.  That  he  said  be  intended 
to  kill  htm  if  it  was  tbe  last  act  of  his  (de- 
ceased's) life,  and  flourished  a  pistol.  De- 
fendant, bearing  the  screams,  ran  up  to 
the  house,  went  around  in  front,  saw  tbe 
deceased  at  the  gate,  begged  bim  to  leave, 
telling  him  that  his  wife  was  almost  in  a 
dying  condition,  and  that  he  was  tbe 
cause  of  it.  Deceased  refused  to  leave, 
aaying  be  was  on  his  own  premises.  De- 
fendant walked  up  close  to  the  gate, 
when,  be  says,  the  deceased  ran  bis  hand 
down  towards  bis  pocket,  and  with  the 
other  band  made  motion  as  though  he 
would  grab  tbe  gun;  that  he  fired  and 
knied  bim. 

We  are  of  opinion  that  tbe  court  erred 
in  excluding  tbe  proposed  testimony  of 
tbe  witness  Ball  with  regard  to  delend- 
ant's  proposals  of  compromise  with  the 
deceased  through  this  witness,  and  the 
further  fact  that  tbe  witness  advised  hini 
tu  remain  at  home,  which  he  did,  from  the 
time  of  the  first  difficulty  up  to  the  time 


of  the  homicide.  This  testimony  tended 
to  show  the  motives,  feelings,  and  inten- 
tions of  tbe  defendant,  and  were  legiti- 
mate to  be  considered  by  the  jury  in  deter- 
mining the  credibility  of  bis  statements 
with  regard  to  bis  motives  and  acts  at 
the  time  of  the  killing.  It  tended  to  show 
the  feelings  and  animus  of  defendant. 
We  are  further  of  opinion  that  tbe  court 
erred  in  excluding  the  proposed  testi- 
mony of  the  witness  Gossett  as  to  de- 
ceased's advising  with  him  as  an  attor- 
ney bow  to  avoid  tbe  legal  consequences 
of  killing  tbe  defendant.  The  testimony 
sought  to  beelldted  from  this  wItnesH  did 
not  come  within  the  rule  of  privileged 
communications  between  attorney  and 
client.  Ornian  v.  State,  22  Tex.  App.  604, 
8  S.  W.  Rep.  468.  24  Tex.  App.  405,  6  3-  W. 
Rep.  544;  Whart.  Crim.  Ev.  (0th  £d.) 
§  504,  and  notes.  Again,  the  court  per- 
mitted testimony,  over  objection  of  defend- 
ant, to  tbe  effect  tbat  the  pistol  found 
upon  the  deceased's  body  was  a  pistol 
which  could  only  flrecenter-fire  cartridges, 
and  that  it  was  loaded,  when  taken  from 
the  body,  not  with  center-fire  cartridges, 
but  with  rim-fire  cartridges,  and  that  it 
was  impossible  tbat  the  pistol  cuuld  have 
been  discharged  as  loaded.  This  testi- 
mony is  wholly  Irrelevant  and  Immaterial, 
and  could  have  illustrated  no  issue  in  the 
case.  Defendant  could  not  have  known 
bow  tbe  pistol  was  loaded,  and  that  it 
was  impossible  to  be  fired  as  loaded ;  and 
the  evidence  tended  in  no  manner  to  cbar- 
acterlxc  the  acts  of  either  of  the  parties  In 
connection  with  the  killing.  It  does  not 
show  that  deceased  did  not  know  that  the 
pistol  could  not  be  fired.  Again,  the 
court  erred  In  suhmitting  in  its  charge 
to  tbe  Jury  the  issue  of  mutual  combat, 
there  being  no  evidence  upon  which  to 
base  such  a  charge,  as  we  read  the  facts 
disclosed  by  tbe  record.  Because  of  the 
errors  above  Indicated,  thejudgment  is  re- 
versed, and  the  cause  remanded. 

HuBT,  J.,  concura.    Davidson,  J.,  ab- 
sent. 


St.  Louib  Wire-Mill  C!o.  v.  Lindhrim  et  ah 

(Cowrt  df  Appeals  of  Texas.    March  12, 1899.) 

Attaohmsht— Clajms  or  Tbikd  Pabtibs— Fkadd 

— DiBBCTINO  VebDICT. 

Where,  in  a  claim  case,  the  attachinR  party 
introduces  evidence  that  the  property  was  fraud- 
ulently conveyed  to  the  claimant  by  the  defend- 
ant in  attachment,  it  is  error  to  direct  a  verdict 
for  the  claimant. 

Appeal  from  Yal  Yerde  county  court; 
W.  K.  Jones,  Judge. 

Louis  Lindbeim  &  Co.  interposed  aclaim 
to  property  levied  on  under  an  attach- 
ment by  the  St.  Louis  Wire-Mill  Company 
against  Joseph  Friedlander.  Tbe  court 
directed  a  verdict  for  claimant.  .  Tbe  St. 
Louis  Wire-Mill  Company  appeals.  Re- 
versed. 

Joseph  Jones  and  J.  G.  Qriaer,  for  appel- 
lant. C.  C.  Camp  and  C.  C.  Tbomaa,  tor 
appellees. 

White,  P.  J.  The  St.  Louis  Wire  Mill 
Company  instituted  suit  by  attachment 
against  one  Joseph  Friedlander,  and  tbe 
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attacbment  was  levied  apon  145  spools  of 
barbed  wire  and  6  kefts  of  wire  etuplee,  as 
the  property  of  said  Frledlander.  Tiie 
property,  at  the  time  it  was  levied  on, 
was  In  the  possession  of  Louis  LIndheim 
ft  Co.,  wbn  filed  a  claimant'H  atfidavit  and 
bond,  claiming^  tliat  the  property  was 
theirs.  Upon  the  first  trial  of  the  ease, 
upon  the  issaes  Joined  under  direction  of 
the  court,  a  verdict  and  judgment  was 
rendered  for  appellant,  and  tlte  court 
arranted  a  new  trial.  On  the  second  trial 
both  parties  filed  amended  tenders  of  is- 
sue, and  the  tender  by  the  appellant  spe- 
cially alleeed  that  Frledlander  had  pur- 
chased the  property  from  the  plaintiff,  and 
that  at  the  time  he  did  so  it  was  for  the 
purpose  of  cheatiuK  and  defrauding  plain- 
tiff out  of  the  same;  that  Frledlander  had 
conspired  with  defendant  and  others  to 
transfer  said  property,  and  that  said 
transfers,  if  made  at  all,  were  falne  and 
flctltions,  without  consideration,  and 
made  only  with  a  fraudulent  design  of  hin- 
dering, delaying,  and  defrauding  defend- 
ant out  of  its  debt.  When  the  cape  came 
up  for  trial,  and  after  all  the  evidence  tor 
the  plaintiff  and  defendant  had  been  ad- 
duced, the  court  charged  the  jury  as  fol- 
lows: "Gentlemen,  I  have  given  the  spe- 
cial instruction  my  careful  attention,  and 
believe  the  counsel  for  plaintiff  has  done 
as  well  as  any  one  could  do  under  the  cir- 
cumstances, but  l)elieve  that  a  proper  dis- 
position of  the  case  requires  me  to  give  the 
following  charge,  under  which  it  becomes 
your  duty  simply  to  find  a  verdlr-.t  for  the 
defendants,  to- wit:  'The  court  Instructs 
the  jury  that  the  plaintiff  in  this  case  hav- 
ing failed  to  show  any  fraud  on  the  part 
of  Barton,  or  any  knowledge  of  any  when 
he  purchased  the  wire  in  controversy  from 
Freidlander,  that  they  also  fail  to  show 
any  fraud  or  iinowlodge  of  fraud  on  the 
part  of  Neuwlrth  when  he  purchased  the 
said  wire  from  Barton.  The  jury  are 
therefore  ioetMicted  to  find  for  the  defend- 
ants.'" We  are  of  opinion  that  the  court 
erred  In  giving  this  Instraction.  We  are 
further  of  opinion  that  the  evidence  tended 
to  show,  at  iRaHt,  such  badges  of  fraud, 
and  circumstances  going  to  establish 
fraud,  in  the  transfer  of  the  property  by 
Frledlander  to  the  parties  through  whom 
they  were  transferred  subsequently  to  ap- 
pellees, that  it  was  the  dnty  of  the  court 
to  submit  the  question  of  fraud  or  no 
fraud  to  the  jury,  under  appropriate  in- 
structions, in  order  that  they  might  find 
as  a  fact  whether  the  transfers  from 
Friedlandnr  to  appellees  were  void  or  not 
on  account  of  frand.  Because  the  court 
erred  in  not  submitting  the  question  of 
fact  In  the  case  to  l>e  decided  by  the  jury 
ander  the  Issue  tendered,  this  judgment  is 
reversed,  and  the  cause  remanded. 

HuBT,  J.,  concurs.     Davidson,  J.,  ab- 
sent. 


BrAGKWKLL  v.  Statr. 
(Court  oS  Appeal*  cf  Texas.    Fob.  27, 1898.) 
Riot— InDicwMENT. 
An  indlutment  which  charges  that  defend- 
ant "then  and  there  engaged  in  a  riot  vritb  other 
parties,  [named,]  who  had  assembled  at  the  resi- 


deaeeof  T.,  and  ha  did  then  and  there,  acting 
wltk  said  other  parties,  disturb  the  inmates  of 
T.'B  residence  by  the  discharge  of  flre-arms, "  is 
fatally  defective,  in  that  U  tails  to  allege  facta 
showing  either  an  unlawful  assemblage  and  its 
purpose,  or  a  lawful  assemblage  and  a  sul>se- 
quent  agreement  of  the  persons  so  assembled 
to  commit  an  unlawful  act. 

Appeal  from  Waller  county  court;  A.  O. 
Lipscomb,  Judge. 

Harvey  Blackwell  was  convicted  of  a 
riot,  and  appeals.    Reversed. 

Reese  )&  Touapkina,  tor  appellant.  Rich' 
ard  H.  Ha.rriaoa,  Asst.  Atty.  Gen.,  for  the 
State. 

Whitb,  p.  J.  Appellant  was  Indicted  for 
and  convicted  of  a  riot,  under  article  295 
of  the  Penal  Code,  which  reads:  "If  the 
persons  unlawfully  assembled  together 
do,  or  attempt  to  du,  any  illegal  act,  ail 
those  engaged  in  such  illegal  act  are  gnilty 
of  riot. "  And  article  »05  of  the  Penal  Code 
provides  that  "If  any  person,  by  engaging 
in  a  riot,  shall  disturb  the  inmates  of 
any  residence  by  loud  and  an  usual  or  nn- 
seemly  noises,  or  by  the  discharge  of  fire- 
arms in  the  immediate  vicinity  of  such 
residence,  he  shall  be  punished  by  a  fine  of 
not  less  than  fifty  nor  more  than  five  hun- 
dred dollars..  A  residence  may  he  either 
a  public  or  a  private  house."  Article  .S08 
provides  that  "a  person  engaged  in  any 
riot,  whereby  an  iliesal  act  Is  committed, 
shall  be  deemed  guilty  of  the  offense  of 
riot,  according  to  the  character  and  de- 
gree of  snch  offense,  whether  the  said  ille- 
gal act  was  in  fact  perpetrated  by  him,  or 
by  those  with  whom  he  was  participat- 
ing." Article  309,  Pen.  Code,  provides: 
"Where  the  assembly  was  at  first  law- 
ful, and  the  persons  so  assembled  after- 
wards agreed  to  join  In  the  commission  of 
an  act  which  would  amount  to  riot  If  it 
had  been  the  original  purpose  of  the  meet- 
ing, all  those  who  do  not  retire  when  the 
change  of  purpose  Is  known  are  guilty  of 
riot."  Article  311,  Pen.  Code,  reads:  "The 
indictment  or  information  mnst  likewise 
state  the  Illegal  act  which  was  the  object 
of  the  meeting,  or  which  they  proceeded  to 
do,  if  theassembly  was  originally  lawful.* 
The  Information  In  this  case  charges 
(omitting  the  formal  parts)  that  "on  the 
25th  day  of  May,  1891,  in  the  county  of 
Waller  and  state  of  Texas,  one  Harvey 
Blackwell  •  •  •  did  then  and  there 
unlawfully  engage  In  a  riot  with  one  Fen- 
ton  Moore,  Isaac  Huff,  Tom  Hnff,  Alfred 
Eckles,  and  various  other  persons,  who 
had  assembled  at  the  residence  of  L.  D. 
Thompson;  and  he,  the  said  Harvey 
Blackwell,  did  then  and  there,  acting  to 
gether  with  said  Fenton  Moore,  iKaae 
Huff,  Tom  Hnff,  and  Alfred  Eckles,  and 
various  other  persons,  disturb  the  in- 
mates of  said  L.  D.  Thompson's  residence 
hy  the  discharge  of  fire-arms  In  the  Im 
mediate  vicinity  of  the  said  L.  D.  Thomp- 
son's residence,  •  •  »  against  the  peace 
and  dignity  of  the  state."  Defendant 
moved  In  arrest  of  judgment,  because  the 
information  upon  which  he  was  tried  did 
not  charge  an  olTense  known  to  tho  penal 
laws  of  the  state  of  Texas,  because  the  in- 
formation did  not  charge  the  offense  in 
plain  and  intelligible  words,  and  because, 
in  charging thatdefendaut"did unlawfully 
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engage  in  a  riut,"  the  isfomiatloii  atatea 
a  legal  conclnslon  only. 

Oar  statute  (article  27B,  Pen.  Cock)  pro- 
Tidee:  "An  anlawtal  aasembly  Ir  tbe 
meeting  o(  two  or  more  fieraoDS,  witb 
Intent  to  aid  eacli  otber,  by  Tioience  or  by 
any  otber  manner,  eitber  to  commit  an 
uOenee,  or  illegally  to  deprive  any  peroon 
of  any  right,  or  to  disturb  bim  in  the  enjoy- 
ment thereof."  Ab  we  bare  seen  above, 
in  article  296, U  any  persons  unlawfully  as- 
tiemble  togetlierto  do  or  attempt  to  do  any 
illegal  act,  all  those  engaged  in  such  illegal 
act  are  guilty  of  riot.  In  his  invaluable 
worit  on  Criminal  Forms,  Judge  Wii.i^oM 
bas  provided  us  with  no  form  of  an  in- 
dictment or  information  for  riot;  but  be 
■ays  at  page  liiS,  §  107:  "It  Is  deemed  un- 
nei-essary  toglve  forms  for  indictments  for 
this  offense.  Tbe  pleader  will  flrst  allege 
tbe  uula-wfui  assembly  aad  tbe  purpose 
thereof,  accordlnt;  to  tbe  proper  form,  and 
then  proceed  to  allege  that  the  parties  did 
do,  or  attempted  to  do,  the  acts  which 
they  axsembled  together  to  do."  Mr. 
Bishop,  dlscuHBlng  the  form  of  an  in- 
dictment for  riot, says:  "To  constitute 
this  oBense.  there  mast  be  (1)  an  as- 
serobinge  (3)  coasietlug  of  three  or  more 
persons,  and  (8)  a  disorderly  art  per- 
formed by  tbeni.  of  a  sort  calculated  to 
ttrrify  others.  Tbe  allegatione  niay  be 
that  at  a  time  and  place  the  defenOaota, 
(naming  them,)  'together  with  divers 
other  evil-dispoeed  persons,  totlie  number 
of  10  and  more,  to  the  Jurors  unknown.' 
'unlawfully,  riotously,  and  routously  did 
assemble  and  gather  together  to  disturb 
the  peace,'  etc.,  proceeding  to  set  forth 
the  act  performed. "  '2  Blsb.  Crlm.  Proc. 
§  V82.  In  section  996  the  same  learned 
author,  speuking  of  the  purposes  of  an 
nssemblaKe,  says:  "Tkougta.  In  law,  peo- 
ple lawfully  assembled  may  incur  the  guilt 
of  riot,  Btlll,  before  it  can  be  comnjitted, 
the  assemblage  mast  become  unlawful; 
that  la,  the  riotooa  pnrpose  must  be  en- 
tertained. Hence  tbe  unlawfulness  of  tbe 
aHsemblage  must  In  some  manner  api>ear 
in  the  allegation."  In  Archbold's  Crimi- 
nal PleadlDK  &  Practice.  (8th  Bd.)  vol.  2, 
with  Pomeroy's  notes,  is  given  a  prece- 
dent and  form  for  mi  Indictment  tor  this 
offense,  in  which  It  Is  alleged  (omitting  the 
formal  parts) "that  the  parties,  with  force 
and  arms,  to-wit,  with  sticlcs,  stares,  and 
other  oOensive  weapons,  unlawfully, 
riotously,  routously,  and  tumultously 
did  assemble  and  gather  together,  to  dis- 
torb  the  peace,  etc.,  and  did  then  unlaw- 
faliy,  riotously,  routonsly,  and  tumultu- 
oasiy  make  a  great  noise,  riot,  tumolt, 
and  disturbance,  to  the  great  terror  and 
distorba  nee,"  etc., "and, being  so  assembled 
and  gathered  together  as  aforesaid,  they, 
tbe  said  parties,  (naming  them,)  and  said 
otber  evil-disposed  persons  aforesaid,  did 
tben  nulawfuUy,  rloutously,  routously, 
and  tumuUnoutdy  make  an  assault  upon 
C.  D.,  etc.,  (stating  tbe  act  done,  as  tbe 
case  may  be.)  against  tbe  peace, "  etc.  lo 
the  note  to  the  text  It  is  said:  "Tbein- 
dictnient  must  show  for  what  purpose  the 
rioters  assembled,  that  the  court  may 
Judge  tvbether  it  was  lawful  or  not,  and 
it  must  state  that  the  defendants  ualaw- 
fally  aaseuibled ;  tor  a  riut  ia  a  compound 


offense.  There  moat  be,  not  only  au  nn> 
lawful  act  to  be  done,  bnt  an  nniawfal 
assembly  of  more  than  two  persons. 
Reg.  V.  Oulston,  2  Ld.  Raym.  1210;  Beg. 
T.  Soley,  2  Salk.  593,  694." 

It  will  be  noticed  that  in  the  informa* 
tlon,  as  set  out  above,  it  is  alleged  that 
the  defendant  did  tben  and  there  unlaw- 
fully engage  In  a  riot  with  other  parties 
named.  This  allegation  is  simply  a  con- 
clusion of  law,  and  not  an  allegation  of 
fact,  and  does  not  supply  the  requisite  al- 
legation, that  the  parties  unla vrfully  as- 
sembled together;  nor  is  its  defect  cured 
by  the  addition  that  defendant  "engaged 
In  the  riot  with  the  other  parties  named, 
who  had  assembled  at  tbe  residence  of 
Thompson. "  This  is  also  a  conclusion  of 
law  upon  the  part  of  tbe  pleader.  We  are 
of  opinion  that  the  indictment,  to  have 
been  sufficient,  should  have  alleged  that 
tbe  defendant  and  others  unlawfully  as- 
sembled, and  after  that  it  should  have 
stated  for  what  purpi>se  they  assembled, 
and  then  It  should  have  set  out  the  un- 
lawful act  done  or  attempted  by  tbe  par- 
ties alter  the  unlawful  assembly  together. 
But,  again,  suppose  the  original  purpose 
for  which  the  parties  had  assembled  was 
lawful,  then  article  809  of  the  Penal  Code, 
which  we  have  quoted  above,  furnishes 
the  rule  by  which  tbe  indictment,  to  be 
valid,  should  be  framed,  to-wlt,  that 
"where  the  assemblage  was  at  first  law- 
lul,  and  the  persons  so  assembled  after- 
wards agreed  to  Join  in  the  commission  of 
an  act  whicb  would  amount  to  a  riot  if  it 
had  been  tbe  original  purpose  of  the  meet- 
ing, all  those  who  do  not  retire  when  the 
change  of  purpose  is  known  are  guilty  of 
riot."  Article  811  provides  that  "the  in- 
dictment or  Information  most  likewise 
state  the  Illegal  act  which  was  the  object 
of  the  meeting,  or  whicb  they  proceeded 
to  do,  if  the  assemblage  was  originally 
lawful."  In  such  a  case  the  indictment 
should  allege,  (1)  the  lawful  assemblage; 
(2)  tbe  persons  so  assembled  afterwards 
agreed  to  join  In  the  commission  of  an 
act,  (stating  the  act  constitnting  the 
riot,)  which  they  proceeded  to  do.  We 
are  of  opinion  that  when  tested  by  tlM 
above  and  foregoing  rules  the  informa- 
tion in  this  rase  is  fatally  defective,  and 
does  not  charge  tbe  offense  attempted  to 
be  charged,  to-wlt,  a  riot.  Our  assistr 
ant  actorney  general  has  confessed  error 
on  the  part  of  tbe  state  upon  the  validity 
of  the  information,  because  the  same  was 
iasufflcient  in  tbe  particulars  above  point- 
ed out.  Because  the  Information  is  fa- 
tally defective,  the  Judgment  is  reversed 
and  tbe  prosecution  dismissed.  Alljudgea 
present  and  concurring. 


Hartick  v.  Htatb. 

(Court  ef  Appeals  of  Texas.    March  IS,  1892.) 

ASSAmT    WITH    I^TSNT   TO    EJU.  —  INBTB0OTIOKS. 

On  an  indictmeot  for  assault  with  Intent  to 
kin,  It  appeared  that  the  compIolDlng  witness 
had  t>een  cut  while  enf^ged  in  a  flgbt  He  was 
the  only  one  who  testified  positively  that  defend- 
ant did  the  cutting.  Defendant's  brother  testi- 
fied that  the  defendant  was  not  near  enough  te 
do  it:  and,  when  asked  if  he  knew  who  did  it, 
refused  to  answer,  on  tbe  groundthat  it  would 
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criminate  himself.  The  flgbt  occurred  at  nigbt, 
and  the  prosecutiug  witness  admitted  that  he 
could  not  tell  the  defendant  and  bis  brother 
apart  J9«{d  that,  as  the  real  gaestion  at  issue 
was  whether  the  defendant  or  his  brother  did 
the  cutting,  the  court  should  have  chargod  that. 
il  the  Jury  had  a  doubt  as  to  which  of  them  did 
it,  they  sbould  And  the  defendant  not  guilty. 

Appeal  from  diatrict  court,  Parker  coun- 
ty ;  J.  W.  Pattrrbon,  Judge. 

Indictment  aKainat  Cbarlee  Harvlck  tor 
an  asaaalt  with  intent  to  murder.  From 
Judgment  of  conviction,  defendant  ap- 
peals.   Reversed. 

J.  SI.  Richards,  for  appellant.  Richnrd 
H.  Harrison,  Asat.  Atty.  Oen.,  for  the 
8tate. 

White,  P.  J.  Thla  appeal  is  from  a  con- 
viction of  an  aaaault  with  Intent  to  mur- 
der one  Joe  Toonsound,  the  pnniahment  be- 
ing aaaeased  at  four  years  in  the  penitentia- 
ry. It  la  made  to  appear  from  thestatement 
of  facts  that  an  altercation  bad  occurred 
previously  at  a  party,  on  the  same  uigbt 
of  the  difficulty  upon  which  the  otfeuae 
in  this  case  is  predicated,  between  Toun- 
eound,  thelnjured  party,  and  two  brothers, 
by  the  name  of  Ming.  Thla  previous  diffi- 
culty seeuiH  to  have  been  amicably  settled 
before  the  party  broke  up,  and  the  second 
difficulty  occurred  aa  the  parties  were  go- 
iug  home  from  the  dance.  The  Injured 
man  waa  eacortlng  a  young  lady  to  her 
place  of  realdence.  Preea  Harvlck,  a  wit- 
neaa  for  the  defendant,  after  stating  the 
facta  with  regard  to  the  previous  diffi- 
culty, its  settlement,  and  the  mode  and 
manner  In  which  the  parties  separated  at 
the  dance  and  started  home,  aays:  "We 
left  Guiles,  where  the  dance  had  taken 
place,  somewhere  about  12  o'clock,  I  sup- 
pose. Charley  [appellant]  add  I  bad  to 
pans  by  Parks'  house  to  get  home.  As 
our  crowd  got  up  to  Parks',  I  saw  Toun- 
Bound  and  Mlas  Bedford  at  the  gate.  Jeff 
Ming  and  Jim  Parka  were  in  front  of  me 
and  Charley,  and  I  saw  Jeff  force  his  horse 
in  front  ofTounaonnd.and  heard  him  say, 
'God  damn  you,  what  are  you  doing 
here?'  Tounsonnd said  something  I  didn't 
understand.  Ming  Jumped  off  his  horse, 
and  so  did  Tounsonnd,  and  they  went  to 
fighting.  I  got  oO  my  horse,  and  gave  the 
bridle  to  the  defendant.  •  •  •  When  I 
rushed  up  to  Tonnsound  and  Ming  to  part 
them,  Tounaound  turned  and  struck  me. 
The  defendant  did  not  cut  Tounsonnd  or 
strike  him.  He  did  not  go  in  10  feet  of 
bim.  I  was  right  at  Joe  and  Jeff  during 
all  the  flght,  and  know  that  the  defendnnt 
was  not  close  enough  to  have  cut  him. 
I  did  not  see  bIm  leave  the  horse,  and 
when  the  fight  was  over  he  was  standing 
where  I  left  him.  I  know  he  did  not  cut 
him."  On  croB8^ixamination,thls  witness 
was  asked  if  he  would  swear  positively 
that  defendant  did  not  cnt  Tounsonnd,  and 
he  answered  that  he  knew  defendant  did 
not  cut  him.  The  county  attorney  then 
asked  the  witness  "It  be  knew  who  did  the 
cntting."  He  replied  he  did.  The  county 
attorney  then  asked  who  did  cut  Jofl 
Tonnsound.  Witness  refused  to  answer. 
The.  court  thereupon  instructed  the  wit- 
nesH  that  be  must  answer  the  gueation, 
unless  the. answer  would  criminate  him, 
or  show  that  he  himself  committed  the 


offense.  WItneaa  again  refused  to  answer, 
and  said  "he  could  not  n'ithout  criminat- 
ing himself. "  The  only  witness  who  testi- 
fied positively  to  the  fact  that  defendant 
was  the  party  who  cut  him  was  the  al- 
leged injured  party,  Joe  Tonnsound.  As 
stated  above,  the  fight  occurred  about 
midnight,  and  the  witness  testified  that  ft 
was  a  dark  night.  After  havlug  sworn 
that  It  was  defendant  who  cut  him, the  prin- 
cipal witness,  Tonnsound,  on  bis  cross-ex- 
amination, testified,  among  other  things: 
"I  had  neverseenthedefendantuntil about 
two  weeks  before  that.  We  were  not  per- 
sonally acquainted.  Had  never  had  any  dif- 
ficulty. I  did  not  on  that  night  know  the 
Harvicka  apart. "  It  will  be  clearly  seen, 
from  the  facts  above  stated,  that  the  real 

aueation  at  issue  was  whether  or  not  the 
efendant  or  his  brother.  Press  Harvick. 
was  the  party  who  did  the  cntting.  Tbia 
Issue  was  not  directly,  pertinently,  and 
nffirmatlvely  submitted  to  the  Jury  In  the 
cliarge  of  the  court.  In  his  third  aperiallj 
requested  instruction,  which  was  refused, 
defendant  asked  tbe  conrt  to  charge  the 
jury  as  follows,  to-wit:  "The  Jury  are  in- 
structed that  if,  from  the  evidence,  yon 
have  a  doubt  as  to  whether  or  not  the  ia- 
Jnry  Inflicted  upon  Joe  Tounsonnd  was 
done  by  defendant,  Chas.  Harvick,  or  by- 
Press  Harvick,  yon  will  find  the  defendant 
notgailty."  We  are  of  opinion  that  the 
court  erred  In  refusing  to  give  this  special 
requested  instruction,  and  for  this  error 
the  Judgment  is  reversed,  and  the  cause  re- 
manded. 

HcRT,  J.,  concurs.    Uavioson,  J.,    ab- 
sent. 


ENQLnH  V.  Statb. 
(Court  qf  ApptaXt  of  Ttaoat.    Haroh  U,  1892.) 

IMDICTMBNT— FlLINS. 

Code  Grim.  Pros,  art  41B,  provides  that 
the  fact  of  tbe  presentment  of  an  indictment  in 
open  court  byagraad  Jury  shall  beentoed,  noting 
the  style  of  the  action  and  the  file  number  of  tbe 
Indictment,  but  omitting  the  name  of  the  defend- 
ant, unless  he  is  In  custody  or  under  bond.  Held, 
that  the  tranicript  of  a  case  entitled  "The  State 
of  Texas  vs.  Arch  English.  No.  154, "  which  re- 
cited that  the  grand  jury  presented,  in  open  court, 
"the  following  bill  of  indictment,  \niioh  was 
thereupon  ordered  to  be  filed,  to-wlt.  'The  State 

of  Texas  vs.  .    File  No.  173,'*— failed  to 

show  the  return  of  an  indiotment  marked  "Na 
164." 

Appeal  from  district  court,  Taylor  eoan- 
ty :  T.  H.  CoKNER,  Judge. 

Conviction  of  Arch  English  for  theft. 
Defendant  appeals.    Reversed. 

Baaaett,  Seay  A  Muse,  for  appellant. 
Richard  B.  Harrlaon,  Asst.  Atty.  <ien.,  for 
tbe  State. 

Write,  P.  J.  This  suit  was  tried  in  tbe 
diatrlct  court  of  Taylor  county,  tbe  venue 
having  been  changed  from  Jones  county, 
where  the  indictment  was  originally 
found.  The  transcript  which  accom- 
panied the  papers  upon  the  change  of 
vnnue  from  Jones  to  Taylor  county  con- 
tains tbe  following  recitals:  "The  state 
of  Texas,  county  ol  Jones.  Tbe  following 
Is  a  true  transcript  of  all , the  ordeni  made 
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and  proceedings  had  in  tbe  district  court 
of  Bald  Jones  connty  in  the  case  ot  The 
State  ot  Texas  vs.  Arch  English.  No.  164, 
charged  with  theft  of  one  horse,  to-wit: 
'  February  lOtb,  A.  D.  1890.  Now,  on  this 
day,  the  grand  jury  came  Into  open  court, 
and,  a  quorani  beln^  present,  preHented 
and  delivered  to  the  Judge  of  the  court,  in 
open  court,  the  following  bill  of  Indict- 
ment, which  was  thereupon  ordered  to  be 
filed,  to-wit:  "The  State  of  Texan  vs. 
.  File  No.  172.  ""•  Then  follows  the  in- 
dictment, and  on  the  back  of  it  Is  in- 
dorsed. "Docket  No.  164."  In  the  district 
court  of  Jones  county,  and  before  the 
venue  was  changed  to  Taylor  county,  de- 
fendant filed  exceptions  and  a  motion  to 
quash  the  Indictment;  the  fourth  ground 
of  which  was  that  "  the  defendant  further 
specially  excepts  to  said  indictment,  and 
mores  the  court  to  quash  and  disiuiss  the 
same,  for  the  reanon  that  it  does  not  ap- 
pear that  the  same  was  returned  into 
open  court  by  the  grand  jury."  On  the 
lltb  day  of  February,  1891.  the  following 
entry  was  made:  "The  State  of  Texas  vs. 
Arch  English.  No.  154.  Febry.  lltb, 
1N9I.  This  day  came  theparties,  the  state 
being  represented  by  Its  district  attorney, 
and  the  defendant  In  his  own  proper  per- 
son and  by  bis  counsel,  and  thereupon 
came  on  to  be  beard  the  defendant's  ex- 
ceptions and  motion  to  dismiss  the  Indict- 
ment, and  the  argument  of  counsel  being 
heard,  and  the  matters  and  things  therein 
seen,  and  by  the  court  nndsrstood,  it  is 
considered  by  the  court  that  said  excep 
tlons  and  motion  are  not  well  taken,  and 
onght  to  be,  and  they  are  hereby,  over- 
ruled; to  which  ruling  the  defendant  ex- 
cepts," etc.  Then  follows  the  order  for 
the  change  of  venue,  which  Is  as  follows, 
vis.:  "The8tateof  Texas  vs.  Arch  Eng- 
lish. No.  154.  August  24tb,  1K91,  "—after 
which  follows  the  certlflcate  of  the  clerk 
of  Jones  county,  certifying  that  this  la  a 
correct  transcript  of  all  the  orders  made 
by  the  district  court  of  Joues  county  In 
the  said  cause  of  The  State  of  Texas  vs. 
Arch  English,  No.  154. 

It  will  be  noticed,  from  the  above  re- 
citals of  the  transcript  changing  the 
-venue  of  this  case,  that  the  bill,  as  re- 
torned  by  the  grand  Jury,  shown  by  said 
transcript,  on  the  lOtb  of  February,  IWO, 

was,  "The  State  of  Texas  vs. .    File 

No.  172. "  And  it  is  furthet  to  be  noticed, 
from  the  recitals  of  said  transcript.'that 
the  case  who^e  venne  was  changed  to 
Taylorcounty  was'TheState  of  Texas  vs. 
Arch  English.  No.  154;"  and  that  It  was 
upon  this  Indictment,  and  not  the  one 
whose  file  number  Is  "172."  he  was  tried, 
and  this  conviction  was  bad.  There  is  no 
evidence  in  the  transcript  that  the  grand 
Jary  ever  returned  or  presented  the  indict- 
ment whose  flie  number  was  154.  Uur 
statutes  provide  that  "  the  fact  of  the  pre- 
sentment ot  an  Indictment  in  open  court 
by  a  grand  Jury  shall  be  entered  upon  the 
proceedings  of  the  court,  noting  briefly 
the  style  of  the  criminal  action  and  the 
file  number  of  the  Indictment,  but  omit- 
ting the  name  of  the  defendant,  unless  he 
la  In  custody  or  nnder  b<md. "  Code  Crim. 
Proc.  art.  415.    There  being  uo  record  of 


the  tact  that  the  indictment  whose  file 
number  was  154  bad  ever  been  presen ted 
In  open  court  by  the  grand  Jury,  or  en- 
tered upon  the  minutes  of  the  proceedings 
ot  the  court,  the  exceptions  Hied  to  the 
same  were  properly  taken,  and  should 
have  been  sustained ;  such  exceptions  hav- 
ing been  interposed  at  the  proper  time  la 
limine  in  Jones  connty  before  the  venue 
of  the  cause  was  changed.  As  wns  said  In 
Hardy  v.  State,  1  Tex.  App.  550:  "The 
only  mode  of  preferring  an  indictment  Is 
through  the  medium  of  a  grand  jury.  It 
la  the  Imperative  duty  of  the  grand  jury 
to  make  this  presentment  In  open  court. 
The  indictment  Is  the  foundation  of  all 
subsequent  proceeding's  in  thecauRe;  and, 
to  uphold  them, the  record  ought  to  show 
affirmatively  the  returning  of  the  Indict- 
ment into  court  by  the  grand  Jury.  This 
is  a  necessary  part  of  the  record,  and  can 
no  more  be  dispensed  with  than  the  ver- 
dict of  the  Jury  or  the  Judgment  of  the 
court."  Walker  v.  State,  7  Tex.  App.  52. 
In  Lynn  y.  State,  28  Tex.  App.  515, 18  S. 
W.  Rep.  8«7,  It  is  stated  that,  "when  an 
Indictment  is  presented  In  court,  the  law 
requires  that  the  fact  of  presentment 
shall  be  entered  upon  the  minutes,  noting 
the  style  and  flle  number  of  the  indict- 
ment,  but  omitting  the  name  of  the  de- 
fendant, unless  he  be  In  custody  or  under 
bund.  Code  Crim.  Proc.  art.  415.  We 
see,  from  the  last-cited  provision,  that 
there  must  be  a  flle  number  upon  the  In- 
dictment In  the  district  court,  and  the  flle 
number  Is  evidently  for  the  purpose  ot 
desigmating  and  Identifying  tfaecause."  It 
is  clearin  the  rase  in  hand  that  flio number 
154  could  not,  and  did  not,  identify  or  des- 
ignate a  cause  bearing  the  file  number  172, 
which  was  the  flle  number  of  the  indict- 
ment presented  by  the  grand  Jury.  See, 
also,  Bohannon  v.  State,  14  Tex.  App.  272. 
There  is  nothing  to  identify  the  only  In- 
dictment which  appears  to  have  been  pre- 
sented by  the  grand  Jury,  to-wit.  No.  172, 
as  the  one  which  they  Intended  to  return 
and  prefer  against  the  defendant,  Arch 
English,  tor  the  theft  ot  a  horse.  We  think 
that  the  exception  to  the  indictment,  as 
above  set  out,  should  have  been  sustalneit 
In  the  district  court  of  Jones  county.  H 
In  fact  No.  154  was  the  proper  bill,  Instead 
of  No.  172,  then  the  records  of  Jones 
county  should  have  shown  that  fact,  and 
that  the  entry  upon  the  minutes  was  a 
mistake.  It  the  grand  Jury  actually  re- 
turned the  indictment,  and  its  true  file 
number  was  172  instead  of  No.  154,  then 
it  was  equally  necessary  that  the  rec- 
ord should  have  been  amended  to  show 
that  fact.  Because  the  court  erred  In  not 
sustaining  the  exception  to  the  indict- 
ment,for  the  reasons  stated,  the  Judgment 
will  be  reversed ;  but.  Inasmuch  as  the  ap- 
parent discrepancy  and  mistake  as  to  the 
file  numbers  can  perhaps  be  corrected  by 
proof,  we  will  not  dismiss  the  cause,  but 
remand  it.  in  order  that  an  opportunity 
may  be  afforded  the  prosecution  to  ex- 
plain or  correct  this  manifest  discrepancy. 
Reversed  and  remanded. 

HuuT,  i.,  concurs.    Daviuso.n,  J.,   ab- 
sent. 
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Babbrx  v.  Statr. 

(Court  tf  Appeals  of  Texas.    Feb.  27,  1892.) 

Theft  ov  CiLTTLE— Nbw  Trial— Etiobnob. 

1.  Wbere,  on  a  trial  for  the  theft  of  a  roan 
•teer,  which  is  shown  to  have  been  in  a  drove 
belonging  to  defendant,  there  Is  evidenoe  that 
defendant  agreed  to  take  and  sell  a  roan  steer  for 
a  third  person,  a  new  trial  should  be  granted  on 
newly-dlsooTered  testimony  that  a  witness  saw 
such  third  person  pat  with  such  drove  a  red 
roanish  steer,  branded  lilce  the  stolen  steer. 

2.  Evidence  that  defendant  told  a  witness 
that  certain  of  the  cattle  were  "crooked"  cattle, 
and  that  some  one  might  get  into  trouble  about 
thein,  though  he  was  safe,  was  irrelevant  and 
prejudicial,  where  it  did  not  appear  that  any  of 
sach  cattle  were  branded  like  the  stolen  steer. 

Appeal  (rom  dlatrict  court,  Jonee  coon* 
ty;  J.  V.  CocKRKLL,  Jud^e. 

BUI  Barbee  was  convicted  ot  tbeft,  and 
appeals.    Reversed. 

Bassett,  Seay  <ft  Muae,  for  appellant. 
Richard  H.  HanlBoa,  Asat.  Atty.  Geo.,  tor 
the  State. 

Hurt,  J.  Tbls  1b  a  conviction  for  the 
tbeft  of  a  certain  roan  steer  branded  J  Q 
on  the  left  side,  C  A  T  on  right  side, 
and  §  ou  left  side,  and  alleKed  to  be  the 
property  of  J.  Q.  'Hanoa.  The  facte  upon 
which  the  state  relied  for  conviction,  con- 
deDBed,  are  tbeae:  Uanna  owned  cattle 
branded  J  Q  on  left  side,  C  A  T  on  ri^bt 
side.  A  roan  ateer,  in  these  brands,  with 
a  road  brand  and  a  brand  of  g,  wua  found 
in  J.  M.  Oaup^btery'B  pasture  in  the  In- 
dian Territory.  Daugbteryhad  never  seen 
tblR  roan  steer  in  bis  pasture,  but  swears 
that,  "If  any  of  the  g  cattle  in  my  pasture 
In  the  Nation  bad  the  CAT  brand 
and  J  Q  brand,  then  they  were  bonght  by 
me  from  the  defendant. "  About  the  Ist  of 
April,  1890,  defendant  went  to  Dauglitery, 
and  aaked  what  be  would  Kive  for  steers ; 
they  were  good  steers,  and  he  could  get 
them  cheap,  so  as  to  make  something  on 
them.  In  two  or  three  days  after  this, 
appellant  put  about  100  steers  In  Daugb- 
tery's  pasture.  The  cattle  remained  in 
tiie  pasture  until  about  the  1st  of  May, 
when  they  were  counted  out,  and  shipped 
to  Daughtery's  pasture  in  the  Nation. 
The  cattle  bought  from  appellant  by 
Daughtery  had  othor  old  brands  on  them, 
but  be  did  not  know  what  they  were.  He 
only  took  a  bill  of  sale  to  g  brand,  paying 
$13  per  head.  MIddleton  was  present  at 
Daughtery's  pasture  when  the  g  cattle 
were  branded  and  delivered  toDanghtery. 
He  says:  "We  rounded  up  the  cattle,  and 
each  man's  cattle  were  pot  In  a  separate 
bunch.  The  g  cattle  were  cut  into  the  de- 
fendant's bunch,  all  except  one  steer, 
which  Hal  Williams  claimed.  This  steer 
was  branded  s  *"><]  other  brands,  and 
Daughtery  would  not  take  him.  "  Middle- 
ton  heard  a  conversation  between  Will- 
iams and  defendant 'abont  another  steer 
branded  g-  WllliamB  said  that  one  of  tlie 
steers-  In  his  bunch  belonged  to  him, 
(Williams,)  and  he  requested  defendant  to 
drire  and  sell  him  on  account.  Defendant 
would  not  agree  to  do  this,  unlesa  the 
steer  was  pointed  out  to  him.  And 
Thompson  was  also  at  the  pasture,  and 
he  snys  he  beard  the  conversation  be> 
twcen  Williams  and  defendant  about  the 


steer,  which  was  a  roan ;  and  tbat  defend- 
ant agree*!  to  Bell  it,  and  account  to  Will- 
iams for  that  steer.  These  are  the  facts 
attending  the  sale  and  delivery  of  the  g 
cattle  to  Daughtery.  Daughtery  8tate» 
that  if  the  roan  6teer  was  in  his  pasture, 
branded  ^i  then  he  bought  him  from  ap- 
pellant. This  Is  Daughtery's  opinion,  it 
Is  true,  but  there  was  no  objection  to  it; 
and  when  the  facts  upon  which  tbe  opin- 
ion Is  based  are  considered,  they  are  found 
to  be  nufflclent  to  prove  that  Daugbtery 
received  the  roan  steer  from  appellant.  The 
evidence  shows  that  no  -one  but  appellant 
delivered  to  Daughtery  a  steer  branded  g; 
that  when  the  cattle  were  delivered  to 
Daughtery  his  road  brand  wasplaced  upon 
them,  and  they  were  shipped  to  tbe  Na- 
tion. Daughtery  knew  all  these  facta, 
and  could  safely  state  that  he  received  all 
the  cattle  branded  t)  found  in  bis  pasture 
from  defendant,  for  he  received  no  sucb 
cattle  from  any  one  else.  We  have,  there- 
fore, Rufliclent  evidence  to  establish  recent 
possession  In  appellant  when  be  delivered 
tbe  steer  toDanghtery.  This  belngconced- 
ed,  do  not  tbe  circumstances  surrounding 
this  transaction  render  It  reasonably  prob- 
able that  the  roan  steer  was  either  delivered 
by  appellant  for  Williams  without  tho 
knowledge  of  appellant,  and  that  Williams 
placed  this  steer  In  the  pasture,  and  that 
appellant,  without  observing  It,  bad  de- 
livered It  to  Daughtery?  We  think  this 
quite  probable,  especially  that  Wllllama 
had  placed  the  roan  steer  In  tbe  pasture 
before  the  cattle  were  tallied,  road  brand- 
ed, and  delivered;  and  that  this  was  un- 
known to  defendant  at  tbe  time  he  deliv- 
ered the  cattle.  This  being  reasonably 
probable,  did  not  the  court  err  in  refnsingr 
a  new  trial  on  account  ot  the  newly-dis- 
covered testimony  of  J.  H.  Miller,  who 
swears  that  he  saw  Hal  Williams,  In  the 
month  of  April,  1890,  put  a  red  roanlsb 
steer  In  Daughtery's  pasture  In  Jones 
county;  that  the  steer  was  branded 
C  A  T,  J  Q,  and  g;  that  he  had  heard  that 
defendant  hud  made  ^Vllliams  tnm  one 
steer  out.  and  asked  Williams  about  it; 
that  Williams  said,  "No;"  tbat  he  got 
that  steer  In,  but  turned  out  another,— a 
hrlndle  steer?  Now,  while  tbe  conversa- 
tion t>etween  Miller  and  Williams,  as  It 
did  not  occur  when  he  was  placing  the 
steer  In  the  pasture,  may  not  be  compe- 
tent evidence,  certainly  the  fact  that  Will- 
lams  placed  such  a  steer  in  the  pasture  in 
April  was  of  very  great  Importance,  when 
taken  in  connection  with  all  the  facts  in 
tbe  case.  f)ne  Jim  Camp  testified  that 
about  April  1,  18!)0,  he  was  riding  in 
Daughtery's  pasture  with  defendant. 
The  8  cattle  were  then  in  there,  and  de- 
fendant and  Camp  were  talking  about 
,  them.  Defendant  told  Camp  that  be  was 
getting  standing  on  said  cattle,  that  they 
were  crooked  cattle,  bnt  that  he  was  sate, 
although  somebody  else  might  get  into 
trouble  about  them.  Appellant  moved 
the  court  to  eiclude  these  statements, 
and  the  motion  being  overruled,  the  de- 
fendant reserved  a  bill  of  exceptions.  It 
does  not  appear  from  Camp's  statements 
that  appellant  and  Camp  were  In  sight 
that  day  of  a  single  herd  of  cattle  brand- 
ed either  J  Q  or  C  A  T.     It  does  not  ap- 
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pear  fiH>a  any  tiling  In  the  record  that  de- 
fendant did  not  own  the  cattle  branded 
g.  The  contention  le  that  a  roan  steer, 
branded  J  \j  and  CAT,  bavins  the  g 
brand  also,  had  been  taken  and  eold  to 
Daughtery  by  appellant,  bat  the  g  wbh 
not  In  iasne.  If  appellant  had  made  the 
above  remarks  about  the  J  Q  or  C  A  T, 
tben  there  would  have  been  some  perti- 
nency In  the  remnrka  to  this  case.  We  are 
of  opinion  that  they  were  irroleraot,  and 
calculated  to  prejudice  the  case.  Be- 
cause the  court  refused  to  strike  out 
Camp's  testimony,  and  because  a  new 
trial  should  have  been  awarded  to  pro- 
cure the  testimony  of  Miller,  the  Jadg- 
mentlH  reversed  and  remanded.  All  judges 
pretteut  and  concarring. 


Inteknational  &  R.  N.  Ry.  Co.  v.  Hinzie. 

(Supreme  Court  cf  Texas.    Ueo.  32, 1891.) 

Ikjurt  to  Emplottb — Pleadiho  —  Conthaot  or 
HiBiNO  —  Waiver  —  Asbumptiok  or  Risk— As- 
aiemfBHTB  ot  Eskob. 

1.  In  an  action  by  an  employe  against  a  rail- 
road company  for  personal  injaries,  a  petition 
which  alleges  that  plaintiff  engaged  In  certain 
dangerous  work  at  the  direction  of  defendant's 
master  workman ;  that  defendant  failed  to  use 
reasonable  and  necessary  care  to  protect  plain- 
tiS;  that  plaintiff  himself  was  free  from  negli- 
Kenoe;  and  then  states  the  injury  received, — is 
good  on  Keneral  demurrer. 

2.  A  parent,  or  one  standing  in  loco  porentia 
to  a  minor,  cannot  contract  so  as  to  exempt  the 
Istter's  employer  from  responsibility  to  the 
minor  for  permanent  injury  inhicted  on  him. 

8.  In  an  action  against  a  railroad  company  it 
appeared  that  plaintiff,  an  employe  in  defend- 
ant's '^paint-shop, "  was  in]  area  nrhile  painting 
cars  on  a  side  traok  in  defendant's  yard.  The 
evidence  showed  that  plaintiff  bad  never  been 
informed  of  any  regulation  requiring  the  use  of 
flags  and  signals  while  working  in  such  a  posi- 
tion;  that  he  had  no  knowledge  that  the  com- 
pany had  provided  them,  and  that  no  orders 
with  reference  to  them  had  been  delivered  to  him 
or  to  his  co-employes  in  the  shop.  Held,  that 
the  court  prcwerly  refused  to  obarge  that,  if 
plaiDtifl,  "at  the  time  of  bis  injury,  was  at  work 
at  an  eztradangerous  place,  and  he  knew  it,  and 
knew  that  no  warning  signals  or  flags  were  out, 
and  he  demanded  none,  then  he  assumed  the  risk 
of  the  danger  and  cannot  recover;"  and  that,  "if 
defendant  company  had  rules  requiring  men  to 
use  flags  when  working  in  dangerous  positions, 
and  the  company  had  flags  for  such  purposes,  and 
plaintiff  failed  to  use  swd  flags,  or  call  for  them, 
then  he  assumed  the  risk  of  Ills  dangerous  posi- 
tion, and  cannot  recover. " 

4.  An  assignment  of  errw  on  appeaL'  which 
states  that  "the  court  erred  in  failing  to  instruct 
the  jury  fully  as  to  the  character  and  extent  of 
defendant's  defense,  and  thereby  caused  the  jury 
to  believe  that  the  court  ignored  the  defense  of 
emtribotory  negligence  of  fellow-servants,"  is 
too  indefinite  to  oe  oonsidered. 

6.  In  an  action  for  personal  injuries,  an  avex^ 
ment  in  plaintiff's  petition  that  he  was  16  years 
old,  and  at  the  time  of  the  accident  bad  been  em- 
ployed two  months  in  defendant's  paint-shop,  is 
a  salflcient  allegation  of  youth  and  inexperience  to 
jostify  the  court  in  charging  that  if,  by  reason 
of  youth  and  inexperience,  plaintiff  did  not  know 
the  hazards  of  t tie  ivork  in  which  he  was  en- 
gaged, and  if  defendant  or  its  employes  knew  or 
ought  to  have  known  this,  and  put  plaintiff  in  a 
place  of  unusual  danger,  then  it  was  their  duty 
to  give  him  reasonable  warning  of  danger,  and 
suitable  instructions  to  enable  him  to  protect 
himself 

flk  An  assignment  ct  error  that  a  "verdict 


was  contrary  to  the  law  and  the  evldsniM"  Is  twy 
general  to  be  considered. 

7.  Where  plaintiff  was  bereft  of  a  leg.  prao- 
tically  deprived  of  the  use  of  an  arm,  and  suffered 
from  a  concussion  of  the  spine,  a  verdiot  for 
(9,000  is  not  excessive. 

ConiDiissiuners'  decision.  Section  B. 
Appeal  Irooi  district  court,  Andersoa 
county;  F.  A.  Williams,  Judge. 

Action  by  Martin  tilnzle,  guardian  of 
Noel  Ciiapiuan,  against  the  Internatluaal 
&  Great  Northern  Railway  Company,  for 
personal  Injuries  to  his  ward.  Judgment 
fur  plaintiff.  Defendant  appeals.  Affirmed. 

Gould  A  Camp,  for  appellant.  Green- 
wood Jl  Green  wood,  for  appellee. 

Taklton,  J.  This  appeal  Is  prosecnteA 
from  a  judgment  for  f9,000,  rendered  May 
2, 1890,  Dy  the  district  court  of  Anderson 
county,  in  favor  of  Noel  Chapman,  a 
minor  suing  by  his  guardian,  Martin 
Hlnsle,  and  against  appellant,  the  Inter- 
national &  Orpat  Northern  Railroad  Com- 
pany The  suit  is  for  damages  for  per- 
sonal injuries  sustained  by  Chapman  whll& 
in  the  employment  of  the  railroad  com- 
pany. The  Injuries  are  alleged  to  he  dne 
to  the  negligence  of  the  company.  On 
November  18,  1888,  Noel  Chapman,  a 
youth  about  16  years  old,  was  engaged 
as  a  pa*nter  In  thecar  department  of  the 
company.  He  had  be<>n  an  employe  of  the 
company  about  (oiir  months,  working 
two  months  in  the  "blacksmith"  shop, 
and  two  months  In  the  paint-shop,  and 
In  connection  with  it.  One  A.  W.  Roscoe 
was  the  foreman  of  the  "  paint  "-shop  and 
of  the  plaintiff.  Roscoe  was  authorised 
to  employ  and  discharge  bands  In  connec- 
tion with  the  "paint  "-shop.  On  the  day 
stated,  Chapman  was  ordered  by  Roscoe 
to  go  out  and  paint  a  certain  door,  and, 
M  one  "Harrington  needed  help,  to  stay 
and  help  him."  Plaintiff  went.  In  obedi- 
ence tu  the  order,  and,  finding  that  Har- 
rington had  already  painted  the  door,  he 
communicated  to  the  latter  his  orders, 
and  asked  him  what  to  do.  Harrington 
pointed  to  a  string  of  cars  leading  Irora 
the  track  between  the  stock-pens  and> 
ooal-bln.  The  two  then  went  to  work 
blacking  castings  on  the  string  of  cars. 
This  work  was  under  the  direction  of 
Foreman  Roscoe,  who  bad  ordered  the 
parties  to  paint  at  thfs  particular  place, 
which  was  unusually  dangerous,  as  the 
foreman  knew.  Chapman  had  been 
ordered  by  Roscoe  to  work  under  the  di- 
rection of  Harrington  while  with  him. 
Chapman,  on  this  occasion,  reached  the 
string  of  cars  first,  and  began  work  at 
once  at  the  east  end,  which  was  nearest 
the  "paint "-shop;  while  Harrington 
passed  on  to  the  west  end.  The  car  on 
which  Chapman  was  at  work  was  a 
stock-car,  the  sides  and  ends  ot  which 
were  made  of  slats  at  intervals  ot  three 
Inches.  A  loud  noise  prevailed,  dne  to  the 
machinery  in  the  machine-shop,  the  black- 
smith shop,  the  movement  of  the  switch- 
engine  moving  trains  in  and  ont  on  the 
numerous  tracks,  and  the  sounds  ot 
hammers  and  other  mechanical  appli- 
ances. After  Chapmnn,  under  these  cir 
curastances,  had  been  at  work  about  20 
minutes,  a  switch  was  thrown,  and  an 
engine  and  4  cars  "  kicked  in "  about  120 
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leet  trom  the  went  on  the  string  o(  can  on 
the  Bide  track.  Cbapiuan  waa  standing 
np,  blacking  castings,  at  the  time.  He 
was  thrown  down,  and  one  car  and  a 
half,  or  three  pairs  of  trucks,  passed  over 
him.  Hln  leg  was  mashed  from  the  foot 
to  a  point  above  the  knee,  and  so  injured 
as  to  require  amputation.  A  brake-beam 
struck  his  arm,  crooking  and  twisting  It, 
and  leaving  It  In  sncb  condition  as.  In  the 
opinion  of  a  physician,  to  render  it  here- 
after useless,  necessitating  possible  ampu- 
tation. Chapman  did  not  hear  the  engine 
come  in,  and  did  not  hear  the  can  bump- 
ing together.  He  was  not  looking  tor  the 
cars  to  come  In  on  him,  nor  was  be  listen- 
ing for  them,  though  he  "knew  that  cars 
were  liable  to  lie  run  in  on  that  track  at 
any  time. "  He  looked  to  the  company  to 
protect  him  from  danger  from  moving 
trains.  He  was  not  warned  of  danger 
when  ordered  to  go  to  work  on  the  string 
of  cars.  When  the  switch  wan  thrown, 
the  switchman  said  to  Harrington: 
"Look  out  there!  Is  there  any  one  at 
work  on  thesecars  below  here?  "  Harring- 
ton hallooed  to  Chapman,  but  the  latter 
did  not  bear  him  till  he  had  hallooed  a 
second  time,  when  Chapman  was  under 
the  moving  cars.  From  this  position 
Harrington  ran  and  jerked  him,  thus  pre- 
venting the  oil-boxes  from  striking  his 
head.  The  company  bad  signal  flags  tor 
the  protection  <>t  workmen  on  the  yards, 
and  had  ordered  that  all  men  working  on 
side  tracks  should  use  them  for  their 
own  protection.  A  rule  of  the  company 
also  required  swltcbmpn  to  give  notice  to 
men  at  work  on  side  tracks  whenever  a 
switch-engine  was  coming  In.  Neither 
the  superintendent  of  the  car  department 
nor  RoBCoe.  the  foreman  of  the  "paint- 
shop,"  had  Informed  Chapman  of  the  rule 
with  reference  to  signal  flags.  Chapman 
bad  no  knowledge  from  any  sourceuf  each 
a  rule;  nor  bad  the  painters  received  any 
orders  to  use  signal  flags. 

In  appellant's  tirst  assignment  of  error 
it  is  claimed  that  the  court  below  erred 
In  overruling  defendant's  general  demurrer 
to  plaintltt's  petition.  We  do  not  deem  It 
necessary  to  set  out  elaborately  the  aver- 
ments of  the  petition.  It  alleges  the  order 
to  plaintiff  by  defendant's  master  work- 
man, RoHcoe,  to  engage  in  the  work  speci- 
fied ;  the  dangerous  character  of  the 
service;  the  duty  of  the  defendant  to  ex- 
ercise due  care  to  protect  him  from  danger 
arising  from  moving  trains  of  cars  being 
propelled  by  steam -enginiis,  and  to  use 
all  reasonable  and  necessary  means  to 
protect  plalntin  against  any  superadded 
danger  that  might  he  expected  to  arise  in 
so  dangerous  a  service;  the  negligent  fail- 
ore  of  the  defendant  to  comply  with  this 
duty,  with  the  facts  constituting  the  neg- 
ligence, (though  plalntlR  was  himself  in 
the  exercise  of  due  care;)  and  the  Injury, 
with  its  extent  and  character,  to  plaintiff, 
consequent  upon  the  negligence  of  defend- 
ant. Whenever  a  general  exception  is  ad- 
dressed to  a  pleading.  It  is  the  duty  of  the 
court  to  extend  to  it  every  reasonable  In- 
tendment. Tbe  demurrer  was  properly 
overruled.  Rule  17,47  Tex.  619;  Railway 
Co.  r.  Montler,  Al  Tex.  122;  Martin  ▼. 
Brown,  62  Tex.  467. 


Among  the  defenses  Included  In  Ibe  de- 
fendant's answer  was  a  contract  In  writ- 
ing, signed  by  John  Paisley  and  N.  C. 
Paisley,  recited  In  the  instrument  to  be 
the  step-parents  of  Noel  Chapman.  This 
was  a  contract  with  tbe  company.  By 
the  terms  of  the  contract,  John  Paisley 
and  N.  C.  Paisley  released  the  company 
"from  any  and  all  liability  for  any  injury 
Noel  Chapman  may  sustain  wbilu  in  tbe 
employment  of  the  company,  and  for 
any  and  all  liability  for  the  value  of  hla 
services  during  tbe  term  of  his  minority. " 
If  these  step-parents  be  considered  as 
parents  of  Chapman,  with  the  consequent 
rights  and  duties  of  parents,  the.r  could 
waive  only  what  they  were  entitled  tu. 
They  would  be  entitled.  In  that  event,  to 
the  valne  of  tbe  labor  and  services  of  the 
minor  until  his  majority.  Their  relinquish- 
ment could  extend  no  further.  Tyler,  inf. 
pp.  274,  275.  They  could  not  so  contract 
as  to  exempt  the  company  from  responsi- 
bility to  tbe  minor  tor  permanent  Injury 
inflicted  upon  him.  Tbe  evidence,  at  a 
subsequent  stage  of  tbe  proceedings, 
showed  that  Mrs.  N.  C.  Paisley  was  tlie 
mother,  and  not  the  step-parent,  of  Chap- 
man; and  tile  court  incorporated  In  its 
charge  the  follonring  instruction:  "He 
[Chapman]  will  be  entitled  to  such  sum 
as  will  fairly  compensate  him  In  money 
for  dlminutitm  in  bis  capacity  to  labor 
and  earn  money,  consequent  upon  such 
permanent  Injuries,  [previously  stated.] 
from  the  time  he  shall  arrive  at  the  age 
of  twenty-one  years  until  tbe  end  of  his 
life.  He  Is  not  entitled  to  recover  for  loss 
of  time  or  diminution  of  bis  capacity  to 
make  money  from  the  time  of  bis  hnrt  un- 
til the  arrival  at  tbe  age  of  twenty-one 
years,  as  that  would  belong,  If  to  any  one, 
to  his  parent."  The  rights  of  the  appel- 
lant, in  this  respect  of  tbe  case,  were  fully 
guarded.  There  Is  no  merit  in  the  com- 
plaint that  the  demurrer  to  tbe  contract 
was  sustained. 

Appellant  next  contends  that  the  court 
erred  In  refusing  tbe  following  special  re- 
quested instructions:  "(1)  It  you  believe 
from  the  evidence  that  Noel  Chapman,  at 
the  time  of  his  Injury,  was  at  work  at  an 
extradangerous  place,  and  be  knew  it. 
and  knew  that  no  warning  signals  or 
flags  were  out,  and  be  demanded  none, 
then  he  assumed  the  risk  of  tbe  danger, 
and  cannot  recover.  (2)  If  defendant 
company  bad  rules  requiring  men  to  use 
flags  when  working  in  dangerous  posi- 
tions, and  the  company  had  flags  for  such 
purpose,  and  plaintiff  failed  to  use  said 
flngs,  or  call  for  them,  then  he  assumed 
the  risk  of  his  dangerous  position,  and 
cannot  recover."  Under  the  penalty  of 
being  deemed  guilty  of  contributory  neg- 
ligence, the  flrst  of  these  instructions  im- 
poses It  as  a  duty  upon  plain  tiff  to  demand 
of  the  company  warning  signals,  without 
reference  to  whether,  under  the  evidence, 
be  knew  that  the  company  had  provided 
for  such  signals:  the  second  exacts  knowl- 
edge on  the  part  of  plaintiff  that  the  com- 
pany had  rules  requiring  men  to  ose  flags, 
without  reference  to  whether  the  compa- 
ny had  or  had  not  published  these  rules  or 
brought  thent  to  the  knowledge  of  the 
employes.      These  instructions    were.  In 
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uoi  opinion,  properly  refased,  as  being 
without  support  In  the  testimony.  The 
evidence  was  emphatic  that  the  plaintlH 
faaO  never  been  apprised  uf  the  regulation 
requiring  the  use  of  flags  or  signals;  that 
he  had  no  knowledge  that  the  company 
bad  provided  them,  nor  bad  any  orders 
with  reference  to  them  been  delivered  to 
him  or  to  his  cu-employes  in  the  "  paint  "- 
shop.  It  is  unite  needlesH  to  repeat  the 
proposition,  so  often  announced,  that  an 
instruction  must  conform  to  the  evidence. 
"It  was  the  duty  of  the  defendant  to  es- 
tablish regulations  which  would  have  ad- 
vised its  servants  who  were  engaged  in 
moving  cars  onto  this  track  where 
plaintiff  was  at  work  of  his  position,  and 
it  should  also  have  provided  adequate 
means  of  warning  him  of  the  approach  of 
danger."  Railway  Co.  y.  Hall,  78 Tex. 660. 
15  S.  W.  Rep.  108,  and  authorities  there  cit- 
ed. It  cannot  be  said  that  such  regula- 
tions are  established  until  the  company 
has  caused  them  to  be  published,  or  to  be 
brought  to  the  attention  of  the  persons 
to  be  affected  by  them.  They  surely  can- 
Dot  bind  without  promulgation.  A  rail- 
road company  caonot  avail  itself  of  a  rule 
which  it  has  not  properly  published,  and 
which  It  has  habitually  neglected  to  en- 
force. Wood.  Mast.  &  a.  776,  777;  Sprong 
V.  Railway  Co.,  58  N.  Y.  56;  Fay  v.  Rail- 
way Co..  (Minn.)  15  N.  W.  Rep.  241. 

Appellant's  fourth  assignment  of  error 
is  as  follows:  "The  court  erred  In  failing 
to  Instruct  the  jury  fully  as  to  the  char- 
acter and  extent  of  defendant's  defense, 
and  thereby  caused  the  Jury  to  believe 
that  the  court  ignored  the  defense  of  con- 
tributory negligence  of  fellow-servants." 
We  are  not  called  upon  to  notice  this 
assignment,  it  does  not  inform  us  in 
what  respect  the  charge  failed  to  instruct 
the  jury  as  to  the  character  and  extent 
of  the  defense,  nor  bow  the  Jury  were 
cansed  to  believe  that  the  court  Ignored 
the  defense  alluded  to.  We  are  not  re- 
«]Dired  to  reeortto  the  propositions  un- 
der the  assignment,  in  aid  of  the  latter. 
Caonon  v.  Cannon,  66  Tex.  CSH,  8  S.  W. 
Rep.  36.  We  have,  however. examined  the 
charge,  and  It  ImpreHses  us  as  being  quite 
explicit  and  einborate  in  regard  to  the 
defenses  alluded  to.  It  gives  due  promi- 
nence to  the  defense  of  contributory  neg- 
ligence, and  expressly  Instructs  the  Jury 
that  "negligence  of  the  men  operating  the 
engine  and  cars  would  not  make  defend- 
ant liable." 

Appellant  next  complains  that  the  court 
erred  In  the  following  charge  to  the  Jury : 
"But  If  Chapman,  by  reason  of  youth  and 
Inexperience,  did  n<it  know  and  under- 
stand the  haiards  of  the  work  in  which 
be  was  engaged  when  hurt,  and  If  defend- 
ant, or  those  of  Its  employes  who  put 
nhapman  to  work  there,  knew  or  ought 
to  have  known  this,  and  If  those  em- 
ployes of  defendant,  to  whose  orders  or 
directions  Chapman  was  subject  In  dis- 
charging his  duties  to  defendant,  know- 
ingly put  Chapman  to  work  In  a  place  of 
unusual  danger,  then  it  was  their  duty  to 
give  htm  reasonable  warning  of  such  dan- 
ger, and  Moitable  InHtructlonn  to  enable 
him  to  understand  his  situation  and  pro- 
tect blmseit. "    it  Is  urged  by  appellant 


that  the  question  of  the  youth  and  inex- 
perience of  plaintiff  should  not  have  been 
submitted  by  the  court,  "as  that  Issue 
was  nut  made  in  the  pleadings  or  evi- 
dence;" that  "plaintiff  claimed  nothing 
by  reason  of  youth  and  inexperience; 
that  "the  petition  did  not  allege,  nor  did 
the  evidence  show,  that  plaintiff  was  not 
fully  aware  of  the  danger  of  his  position 
when  hurt."  It  was  averred  in  the  peti- 
tion that  plaintiff  was  about  sixteen  years 
of  age,  and  that  he  had  been  for  two 
months  employed  in  the  "  paint  "-shop 
of  appellant.  We  are  of  opinion  that 
this  was  a  suflScient  allegation  of  youth 
and  Inexperience  to  Justify  the  court  in 
submitting  the  question.  It  was  not  nec- 
essary that  plaintiff  should,  In  terms, 
claim  the  benedt  of  these  facts.  The 
pleader  is  not  required  to  allege  the  Infer- 
ences to  be  drawn  from  the  facts  stated. 
Inexperience  is  known  to  be  ordinarily 
a  concomitant  of  youth. 

It  was  further  alleged,  in  substance, 
that,  without  warning  or  intimation  of 
danger  to  plaintiff,  the  defendant  negli- 
gently caused  the  injuries  described.  There 
was  evidence  to  establish  these  tiver- 
ments,  and  to  show  that  defendant's  em- 
ploye A.  W.  Roscoe,  who  put  Chapman  to 
work,  knew  the  hasards  of  the  service, 
and.  without  warning,  subjected  him  to 
the  hasards.  Uoscoe  was  not  a  mere  fel- 
low-servant of  plaintiff.  The  witness  W. 
P.  Siddons,  the  superintendent  of  the  car 
department,  testlBed  that  "Roscoe  had 
the  power  to  employ  and  discharge  men 
with  his  consent,  [or  by  consulting  wit- 
ness.] Roscoe  could  employ  or  discharge 
employes  in  the  '  paint'-shop. "  He  was 
the  foreman  of  the  paint-shop,  and  plain- 
tiff was  an  employe  In  the  "paint "-shop. 
Roscoe,  therefore,  represented  the  compa- 
ny as  a  vice-principal.  Railway  Co.  v. 
Williams,  75  Tex.  4, 12  S.  W.  Rep.  835.    Ap- 

Eellant's  brief  indicates,  to  us, a  misuppre- 
ension  of  the  record,  in  the  statement 
that  "Chapman  alleged  and  proved  that 
he  knew  the  danger  of  his  work."  It  is 
true  that  he  alleges  that  the  service  was 
one  of  great  danger,  but  he  does  not  al- 
lege that  he  knew  that  fact  at  the  time  he 
was  performing  the  work.  This  knowl- 
edge might  have  been  the  result  of  the  bit- 
ter experience  which  he  subsequently  un- 
derwent. It  Is  true,  also,  that  he  knew 
thiit  cars  would  probably  at  any  moment 
be  switched  onto  the  side  track  on  which 
he  was  at  work;  but  this  would  not  nec- 
essarily, or  even  probably.  Import  that 
he  knew  that  appellant  would  neglect  to 
give  him  adequate  warning  of  their  ap- 
proach, and  that  It  was  hence  unsafe  tor 
bim  to  perform  the  work  In  obedience  to 
his  orders.  The  mere  fart  that  he  knew 
that  cars  would  be  probably  switched  in 
ui>on  the  side  track  would  not  preclude  a 
recovery  by  him.  unless  be  also  knew  that 
it  was  unsafe  to  continue  bis  labor;  and 
this  was  a  question  for  the  jury.  Wood, 
Mast.  &  S.  775.  The  court.  Immediately 
after  the  charge  above  set  out,  referred 
this  question  to  the  Jury,  under  the  fol- 
lowing instruction:  "But  if  the  risk  to 
which  Chapman  was  exposed,  and  through 
which  be  was  hurt,  was  known  to  him, or 
was  such  as  with  his  age,  experience,  and 
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opportanltlea  he  onfctit  reaauoably  to  Da 
■uppoaed  to  have  fureueeD,  tben  he  cannot 
recover."  Under  the  pleadings  and  evi- 
dence in  this  eaae  we  think  that  the  coart 
properly  submlttRd  to  the  Jury  the  ques- 
tion of  the  plaintiff's  axe  and  experience. 
Tbefie  are  matters  which,  when  tbey  legit- 
imately arise  In  a  case,  are  to  be  consid- 
ered in  determining  whether  or  not  con- 
tributory negligvDce  exists.  The  duty  <if 
the  master  Increases  with  youth,  inexpe- 
rience, or  incapacity  of  the  minor  employe. 
Ball  way  Co.  t.  Carlton.  60  Tex.  897;  Rail- 
way Co.  ▼.  Garcia,  75  Tex.  584.  IS  B.  W. 
Bep.  223. 

Appellant's  concluding  assignment  of 
error  is  as  follows:  "The  court  erred  in 
overrnllng  defendant's  motion  for  a  new 
trial,  because  the  verdict  was  contrary  to 
the  law  and  the  evidence,  and  was  excess- 
ive in  amount."  This  assignment,  in  its 
reference  to  the  law  and  the  evidence,  is 
BO  general  as  not  to  require  us  to  dissect 
or  analyse  the  facts  of  the  case.  It  does 
not  point  oat  in  what  respect  the  verdict 
is  contrary  to  the  law  and  the  evidence. 
It  must  appear,  however,  from  the  re- 
marlis  already  made,  that  in  our  opinion 
the  record  supports  the  verdict.  We  do 
not  think  the  verdict  excessive.  We  ab- 
stain from  dilating  upon  the  character  of 
the  misfortune  that  ttefell  the  plaintiff. 
The  inconvenience  and  the  pain  resulting 
from  it  will  cease  only  with  his  life.  His 
mental  and  physical  anguish  must  have 
been  great.  He  was  formerly  healthy  and 
active.  He  is  now  bereft  of  a  llrab,  practi- 
cally deprived  of  the  use  of  an  arm,  and 
suffering  from  the  effects  of  a  severe  con- 
cussion ot  the  spine.  There  is  no  evidence 
that  the  Jury,  in  reaching  their  verdict, 
was  moved  by  passion  or  prejudice.  Rail- 
way Co.  T.  Braixll,  7S  Tex.  814, 14  8.  W. 
Rep.  009;  Bonner  r.  Wingate,  78  Tex.  338, 
14  S.  W.  Rep.  790;  Railway  Co.  v.  Robert- 
son, (Tex.  Sap.)  16  S.  W.  Rep.  1093.  The 
Judgment  should,  in  oar  opinion,  be  af- 
firmed. 

Statton,  C.  J.  Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Tbipw  r.WKSLow. 
(Supreme  Court  of  Texaa.    I>ab.  5, 1993.) 

RsTiBW  OK  Appeal— CoxFLioT  of  Etidxsob — 
Harmless  Ebsob. 
1.  Where  tbe  preponderance  of   conflicting 
evidence  is  in  favor  ot  tbe  court's  findings,  they 
Will  not  be  disturbed. 

S.  Findings  erroneous  in  some  respects,  wliioh 
do  not  affect  the  merits  of  the  oase,  may  be  dis- 
regarded. 

Appeal  from  district  coart,  Aransas 
county. 

Action  by  A.  B.  Weslow  against  Joseph 
Triple  for  a  portion  of  commissions  on  a 
land  sale.  Judgment  for  plaintitf.  De- 
fendant appeals.    Affirmed. 

il/.  J.  Hat/r/twaj',  for  appellant.  Baker 
4t  Prendergast,  for  appellee. 

Statton,  C.  J.  Plaintiff's  case,  as 
made  by  the  pleadings  and  evidence,  which 
cne  court  must  have  found  true,  were,  in 
•ubRtance,  that  John  E.  Elgin  had  an 
agreement  with  the  owner  of  about  7.600 


acres  of  land,  wbsreby  Bisln  sronld  be  en- 
titled to  a  profit  ot  a  commission  of  90 
cents  on  each  acre  if  lie  found  a  parcbaser 
and  madesaleof  the  land  for  95  per  acre; 
that  Elgin  instmcted  appeiiant  in  tbe 
matter  under  an  agreement  to  divide  this 
with  him  in  ease  he  brought  aboat  a  sale, 
and  that  appellant  aided  appellee  In  find- 
ing a  purchaser,  under  an  agreement  to 
divide  with  him,  in  case  of  his  surc^esa.  tlie 
■um  he  was  to  receive.  Appellee  secured 
purchasers  through  bringing  to  appellant 
Eugene  Williams,  who,  with  Elgin.  Ni- 
gro,  Heeley,  and  appellant,  purchased 
the  land  at  f5  per  acre.  The  OTidence 
upon  these  matters  was  confllctiog.  but 
it  seems  to  os  that  Its  preponderance  is  in 
favor  of  the-coort's findings.  Tbe  findings 
of  tbe  coart  are  in  some  respects  erro- 
neous, but  In  so  far  do  not  ttflect  the  mer- 
its of  the  case  looking  to  tbe  judgment, 
and  may  be  deemed  clerical  errors  in 
maKing  up  the  conclusions  of  facts,  it 
seems  that  appellee,  on  account  of  tbe  fact 
that  Elgin  and  appeiiant  were  of  the  par 
chasers,  only  insisted  upon  a  Judgment 
for  three-fifths  of  what  be  would  have 
been  entitled  to,  and  the  Judgment  was 
so  rendered.  Tbe  evidence  sustains  tbe 
Judgment,  and  it  will  be  alflrmed. 


TfZAS  Trunk  R.  Co.  t.  Atbbs. 

(Supreme  Court  of  Texas.    Feb.  9,  18IB.) 

CaBBIBKS— IlMUKIES  TO  Passbnobbs  —  Damaobs- 
Btidbscb. 

1.  In  an  action  against  a  railroad  oompanj 
for  personal  injaries  to  a  passenger,  the  evidence 
was  oonfliotingas  tottaeir  oharaoter.  In  relation 
thereto  the  court  instructed  the  ]ury:  **Toa  ma; 
also  consider  the  probable  elfeot,  if  any.  of  sneh 
injuries  on  plaintiff  in  impairing  the  proper  oae 
of  his  neck  and  shoulder. "  Defendant  requested 
the  jury  instructed  that,  "unless  it  is  shown  b; 
a  fair  preponderance  of  evidence  that  plaintiff^t 
injuries  are  of  a  permanent  character,  yon  will 
disallow  his  claim  for  injuries  ot  that  charac- 
ter. "  Held,  that  the  refusal  to  give  defendant's 
instmotlon  was  error. 

8.  In  an  aotion  for  personal  Injurlea,  a  phv- 
sioian's  opinion  as  to  tbe  nature  and  extent  of  the 
injuries,  based  on  plaintiff's  statemeat  as  to  his 
pain  ana  suffering,  was  oomi>etent  where  plain- 
tiff testified  to  the  same  facts  on  which  tbe  phj-- 
Biclan  based  his  opinion,  and  that  they  were 
true. 

S.  1%e  injury  was  alleged  to  have  t>een  eansed 
by  a  defect  in  decCendant's  road-bed.  Held,  that 
evidence  that  two  or  three  weeks  after  the  acci- 
dent defendant  had  repaired  the  road-bed  at  that 
point  was  not  admissible  to  show  negligence. 

Commissioners*  decision.  Section  A. 
Appeal  from  district  court,  Dallas  county. 

Action  for  personal  injuries  by  Sam 
Ayers  against  tbe  Texas  Trunk  Railroad 
Company.  PlaintllT  bad  Judgmenc.  and 
defendant  appeals.    Reversed. 

Fiixbugh  &  Woweneratt  and  BaaaetHL 
Mass,  for  appellant.  Word  Jt  Reeves  ani 
Robertaou  A  Coke,  for  appellee. 

Marr,  J.  Tbe  appellee,  Sam  Ayres, 
brought  this  suit  to  recover  damages  on 
account  of  personal  injnries  received  by 
him  while  a  passenger  of  the  defendant 
upon  its  cars.  The  injuries  are  alleged  to 
have  resulted  from  the  derailment  of  tbe 
coach  in  which  the  plaintiff  was  riding  at 
tbe  time,  and  the  derailing  of  the  car  is 
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vbarged  by  the  plaintiff  to  defects  la  tbe 
road-bed  and  can  of  the  defendant,  as 
well  as  to  the  Innompetencj'  and  negli- 
gence of  its  eerv/intB  who  were  in  charge 
of  the  train.  A  verdict  and  Judgnnent  were 
rendered  in  favor  of  the  plaintiff  for  fl.OOU 
as  actual  damafies,  and  the  defendant  ap- 
pt-aled. 

The  plaintiff  claimed  dania>i;e8for  men- 
tal and  physical  sntferiiig.and  also  for  the 
permanent  injury  to  his  necic  and  shoulder. 
His  neck  Is  alleged  to  have  been 
"wrenched,  and  its  nse  permanently  im- 
paired." There  was  evidence  sufficient  to 
support  these  allegations;  bnt,  upon  tho 
other  band,  the  defendant  offered  tcHti- 
mony,  both  direct  and  cirrumstantlal, 
which  tended  directly  to  disprove  the 
plaintiff's  claim  that  any  of  the  Injuries 
were  of  a  permanent  character.  The  de- 
fendant requested  the  following  charge, 
which  was  refused :  "(3)  Should  you  find 
for  the  plaintiff,  you  are  Instructed  that  he 
can  only  recover  for  such  Injuries  as  the 
proof  shows  affirmatively  that  he  has  sus- 
tained as  a  direct  resnlt  of  the  negligence 
of  tbe  defendant,  and  unless  It  is  shown 
affirmatively  by  a  fair  preponderance  of 
the  evidence  that  the  pltdntiff's  injuries 
are  of  a  permanent  character,  you  will 
disallow  his  claim  for  injuries  of  that  char- 
acter. "  The  refusal  of  the  court  to  allow 
this  Instruction  is  asHigned  as  error.  The 
court,  in  its  general  charge,  had  instruct- 
ed the  Jury  on  this  point  to  the  following 
effect:  That  if  they  believed  from  the  evi- 
dence "the  plaintiff  sustained  the  injuries 
complained  of  by  him,  and  that  the  acci- 
dent occurred  by  reason  of  the  fact  that 
thedefeiidanr's  road-bed  or  track  at  the 
place  of  the  accident  was  not  In  a  good 
and  safe  condition.  •  *  •  then  the 
plaintiff  would  be  entitled  to  recover  com- 
pensation for  the  actual  damages  he  had 
sustained  by  reason  of  such  injuries,  "In- 
cludlnir  physical  pain  and  mental  suffer- 
iog;  "and  yun  may  also  consider  the 
probable  eHect,  If  any,  of  snch  injuries  on 
plaintiff  In  impairing  the  proper  use  of 
his  neck  and  shoulder."  We  are  of  the 
opinion  that  under  the  facts  of  this  case 
the  court  erred  in  refusing  to  allow  the 
above  siieclal  instruction  as  requested  by 
the  defendant.  Had  no  additional  in- 
struction been  requested  upon  the  point, 
the  charge  of  the  court  would  have,  per- 
haps, been  deemed  safflclent;  but,  as  the 
evidence  was  conHicting,  it  was  the  sole 
province  of  the  Jury  to  determine  whether 
or  not  the  probable  effects  of  the  injuries 
would  be  to  impair  the  proper  or  natural 
use  of  tbe  plaintiff's  neck  and  shoulder  In 
the  future,  and  the  detemlant  was  conse- 
4|nently  entitled  to  an  afflrraatlve  presen- 
tation by  instructions  to  the  jury  of  the 
negative  side  of  tbe  question.  Tlie  ap- 
pellant's counsel  also  presents  the  follow- 
ing assign  ment  of  error :  "  The  cou  rt  erred 
in  permitting  the  plaiutlff's  witnens.  Dr. 
8.  D.  Thurston  to  testify  as  to  his  opinion 
as  to  tbe  nature,  character,  and  extent  of 
plaintiff's  injuries,  based  upon  plulntiff's 
statement,  made  to  him  long  after  lie  re- 
ceived the  Injuries  complained  of  In  said 
suit,  over  defendant's  olijectlon,  because 
said  evidence  was  incompetent,  Invlevant, 
and  no  part  of  ttte  ivagentie,  as  set  out  In 


pteifn  titrs  flrat  btn  of  exceptions. "  We  will 
only  say  of  this  assignment  that,  if  the 
declarations  of  the  plaintiff,  made  to  bto 
physician,  concerning  his  condition,  were 
contemporaneouH  with  pain  or  suffering 
upon  his  part  which  resulted  from  the 
original  injuries,  then  the  admission  of  the 
doctor's  professional  opinion,  predicated 
upon  snch  statements,  wonid  uot  be  im- 
proper; otherwise,  such  an  opinion  ought 
not  to  be  receiver!  without  further  proof 
as  a  predicate.  The  statements  of  a  pa- 
tient, however,  are  not  required  to  have 
been  made  at  the  time  of  the  injnry,  or 
even  so  near  thereto  as  to  constitute  a 
part  of  the  res  gestx  of  the  first  transac- 
tion. The  rule  upon  the  subject  has  al- 
ready been  definitely  settled  by  the  su- 
preme court.  Newman  v.  Dodson,  61  Tex. 
95;  Rogers  v.  Grain,  30  Tex.  286.  In  thia 
rase,  however,  the  plaintiff  testified  to 
tbe  same  facts  aa  those  upon  which  the 
physician  gave  bis  opinion,  and  also  tes- 
tified that  his  statements  to  Dr.  Thurs- 
ton, when  examined  by  him,  were  true.  No 
error  Is,  therefore,  made  to  appear  In  thia 
ruling  of  the  court.  Rogers  v.  Grain,  su- 
pra. 

We  will  now  consider  the  remaining  as- 
signment of  error,  which  Is  to  the  follow- 
ing effect:  "The  court  erred  in  permitting 
plaintiff,  Ayres,  to  testify,  over  defend- 
ant's objection,  that  two  or  three  weeks 
after  the  accident  he  nad  returned  to  the 
pluce  of  Its  occurrence;  and  that  defend- 
ant had  repaired  the  track,  and  fixed  it 
up,  but  that  lie  did  not  know  that  the 
track  had  been  repaired,  except  as  a  mat- 
ter of  Inference  from  what  he  then  saw, 
etc.  To  all  of  which  evidence  the  defend- 
ant excepted  on  the  ground  that  it  was 
irrelevant.  Incompetent,  and  impertinent, 
and  calculated  to  mislead  and  confuse  the 
jury."  The  defendant  had  introduced  a 
mass  of  testimony  to  show  that  its  cars, 
track,  and  road-bed  were  in  good  condi- 
tion, and  that  its  train  was  controlled  by 
competent  operators,  and  run  at  a  rea- 
sonable rate  of  speed  at  the  time  of  the  in- 
jnry, in  order  to  rebut  the  presumption  of 
negligence  arising  from  tbe  facts  that  the 
car  was  derailed,  and  the  plaintiff  injured. 
Railway  Co.  v.  Smith,  74  Tex.  27«,  11  8.  W, 
Rep.  1104.  We  do  not  hold  that  the  de- 
fendant succeeded  in  doing  this,  but  are 
simply  stating  the  Issue  to  be  decided  by 
the  jury  under  the  allegations  and  proof. 
The  only  evidence  offered  by  the  plaintiff 
to  prove  negligence  upon  the  part  of  the 
defendant  iu  any  of  the  particulars  as 
charged  In  the  petition  is  that  which  is  re- 
ferred to  and  analysed  In  the  above  as- 
signment. The  witness  gave  the  details 
of  bis  observations  from  which  lie  drew 
the  inference.  We  think  that  the  court 
erred  In  admitting  this  evidence  over  the 
objection  of  the  defendant,  under  the  rule 
of  law  announced  by  the  supreme  court 
upon  this  subject.  It  has  been  more  than 
once  held  in  this  state  that  it  is  not  com- 
petent to  admit  that  character  of  prool 
as  evidence  of  a  confession  or  an  admis- 
sion of  negligence  against  the  defendant 
in  controversies  like  the  present.  These 
decisions  base  the  rule  upon  considera- 
tions of  public  policy,  as  likely  to  deter 
the  delendunt  from  repairing  the  defecta 
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In  Its  macbinery  and  appliances,  etc.,  after 
an  Injary  is  charged  to  fucb  defects.  It  It 
muHt  do  BO  at  its  peril,  Knowlns  that  tbe 
reparations  or  ImproTements  will  be  con- 
sidered as  an  admission  of  guilt  or  negU- 
gence.  Railway  Co.  v.  McUowun,  73  Tex. 
355,  11  S.  W.  Rep.  336;  Railway  Co.  v. 
Hennessey,  75  Tex.  1JB6,  12  8.  W.  Rep.  608. 
See,  also,  Alcorn  v.  Railroad  Co.,  (Mo.  Sup.) 
16  S.  W.  Rep.  230.  On  account  of  the  errors 
Indicated,  we  thinic  tbat  the  judgment 
should  be  lerersed,  and  tbe  cause  re- 
manded. 

Pkr  Curiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Johnston  v.  Bali.ard  et  a/. 

(Supreme  Cawrt  of  Teauu.    F6b.  19, 1898.) 

Pabtkbbship— Dissolution— AcoooNTiNG — Rh- 

COKTINTION—  FlBASINO — ETIDBNCE. 

1.  Though  an  unequal  oontributioD  by  co- 
partners to  the  oapital  may  not,  In  the  absence 
of  other  evidence,  be  sofflclent  to  overcome  the 
presumption  of  an  equal  participation  In  tbe 
profits,  it  is  sufficient  to  sbow  tbat  tbe  capital  is 
not  to  be  divided  equally  on  a  final  settlement 
and  distribation. 

2.  In  an  action  by  the  widow  and  heirs  of  a 
deceased  partner  for  the  purchase  price  ol  his 
interest  in  a  partnership,  where  the  court  admit- 
ted in  evidence  a  statement  of  the  resouroes  and 
liabilities  of  the  firm  which  defendant  had  fur- 
nished deceased,  the  court  should  have  required 
the  production  of  the  statement  of  accounts  be- 
tween the  firm  and  the  partners  which  defendant 
furnished  at  the  same  time. 

3.  In  such  action,  where  defendant  sets  up 
•  plea  in  reconvention,  he  cannot  have  Judgment 
against  plaintiffs  unless  they  have  received  prop- 
erty from  the  estate  of  deceased,  and,  if  such  is 
the  fact,  it  should  be  pleaded  and  proved  as  a 
oonditiou  precedent  to  recovery. 

Appeal  from  district  court,  .  Dallas 
county. 

Action  by  Emma  W.  Ballard  and  cblU 
dren,  widow  and  heirs  of  B.  M.  Ballard, 
deceased,  against  Joe  E.  Jobnston,  to  re- 
cover tbe  purchase  price  of  decedent's  In- 
terest in  tbe  partnership  of  Ballard  & 
Johnston.  Judgment  for  plalntitls.  De- 
fendant appeals.    Reversed. 

Porter  A  Rned,  for  appellant.  Robert 
B.  Weat,  for  appellees. 

Gaines,  J.  Tbe  amended  petition  in  this 
case  shows  tbat  it  is  a  suit  by  Mrs.  Emma 
W.Ballard  and  her  two  minor  children, 
as  tbe  widow  and  heirs  of  B.  M.  Ballard, 
deceased,  to  recover  of  appellant  tbe  pur- 
chase price  of  the  decedent's  Interest  In 
tbe  partnership  of  Ballard  &  Jobnston,  a 
firm  composed  of  deceased  and  appellant. 
It  was  alleged  that  tbe  firm  bad  been  dis- 
solved, and  that  upon  dissolution  the  de- 
fendant bad  purchased  Ballard's  interest, 
and  bad  agreed  tu  pay  bim  tberetor  what- 
ever tbe  partnership  books  disclosed  that 
Interest  to  be  worth.  It  was  also  al- 
leged tbat  no  part  of  this  bad  been  paid. 
Tbe  defendant,  in  a  special  answer,  ad- 
mitted the  sale  upon  tbe  terms  alleged, 
and  averred  that,  upon  an  incorrect  state- 
ment of  tbe  partnership  accounts,  made 
by  tbe  book-keeper,  be  had  paid  the  de- 
ceased In  bis  life-time  the  sum  or  $326.73; 
tbat  this  payment  was  made  liy  mistake; 
and  tbat, according  to  tbe  books,  the  dece- 


dent's Interest  in  the  Arm  amounted  to  tbe 
sum  of  978.10  only.  He  prayed  Judgment 
against  the  plaintiffs  for  the  amount  over- 
paid. There  was  a  verdict  and  jndgment 
for  the  plaintiffs  for  $275. 

The  principal  question  in  the  case  is  up- 
on tbe  BuflBclency  of  tbe  testimony  to  sup- 
port a  Judgment  for  tbe  plaintiffs,  and 
this  depends  upon  tbe  further  question  as 
to  the  shares  of  tbe  respective  partners  in 
what  was  put  into  the  concern  by  each. 
The  evidence  discloses  that  the  books 
showed  that  Ballard,  between  the  2d  of 
November,  1889,  and  the  16th  of  July,  1890. 
put  info  the  firm  $289.80,  and  that  b» 
drew  out  $763.82;  and  tbat  Johnston  dur- 
ing tbe  same  period  put  in  $2,4M.86,  and 
drew  out  $240.  Whether  all  money 
charged  against  Ballard  was  drawn  out 
during  the  continuance  of  tbe  partnership 
does  not  appear.  According  to  the  state- 
ment first  made  by  tbe  book-keeper  for  a 
settlement  between  the  parties,  tbe  assets 
of  the  Arm  exceeded  Its  liubUltles  to  third 
persons  $2,971.74:  but  tbe  book-kei>per  tes- 
tified that  he  had  discovered  errors  in  tbat 
statement,  and  tbat  tbe  books  truly 
showed  an  excess  of  only  $2,428.35.  It  is 
evident  tbat,  imless  upon  dissolution  and 
in  Onal  account  each  party  bad  an  equal 
interest  in  tbe  capital  of  tbe  partner8hii> 
without  reference  to  what  each  bad  put 
in,  tbe  evidence  does  not  support  tbe  ver- 
dict. If  the  defendant  Jobnston  was  enti- 
tled to  have  tbe  amount  put  into  tbe  con- 
cern by  him  repaid  before  distribution, 
then,  neither  according  to  the  statement 
prepared  by  the  book-keeper  nor  by  the 
books  themselves,  were  tbe  plaintiffs  enti- 
tled to  recover  to  the  amount  of  tbe  ver- 
dict. Tbe  question,  therefore,  arises:. 
Does  the  evidence  Justify  a  finding  tbat  by 
the  terms  of  tbe  partnership  agreement 
each  partner  was  to  have  an  equal  inter- 
est in  the  entire  capital  stock  of  tbe  busi- 
ness, without  reference  to  the  amount 
put  Into  it  by  bim,  and  that  upon  dissolu- 
tion neither  was  entitled  to  a  repayment 
of  such  an  amount  before  a  division  of 
tbe  assets?  There  seems  to  have  been  no 
articles  of  partnership,  and  there  was  no 
direct  evidence  of  any  character  as  to  tbe 
terms  of  the  partuersbip  agreement.  Mr. 
Justice  Story  says:  "In  the  absence, 
however,  of  all  precise  stipulations  be- 
tween tbe  partners  in  respect  to  their  re- 
spective shares  in  the  profits  and  losses, 
and  In  the  absence  of  all  other  controlling 
evidence  and  circumstances,  tbe  rule  of  the 
common  law  Is  tbat  they  are  to  share 
equally  of  both,  for  In  such  case  equality 
would  seem  to  be  equity. "  Story.  Partn. 
§  24.  Tbe  rule,  we  think,  should  be  ex- 
tended further,  and  that,  when  there  Is  no 
evidence,  either  direct  or  circumstantial, 
as  to  their  respective  shares  in  tbe  capital- 
stock,  the  presumption  Is  also  tbat  they 
bold  an  equal  interest.  Northrup  v.  Mc- 
Oill,  27  Mich.  234;  Farr  v.  Johnson,  25  III. 
522;  Roach  v.  Perry,  16  III.  37.  The  rule  Is 
founded  npou  the  necessity  of  the  case. 
Where  there  Is  no  evidence  except  tbf 
mere  fact  that  a  partnership  exists,  a  rule 
that  tbe  partners  hold  unequal  shares  ii> 
any  distinct  proportion  would  necessarily 
be  arbitrary.  But  we  knowtbat  farb  ha» 
some  interest,  and  Justice  would  seem  tu 
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demand  that  their  interests  shoald  be  pre- 
Bumed  to  be  equal.  How  inaqnality  of  In- 
terest, in  the  absence  of  proof  of  some  con- 
trolling circumstance,  could  be  arrived 
at.  and  especlallj  the  proportion  of  the 
respective  interests,  we  are  at  a  loss  to 
conceive.  Bat  in  this  case  we  are  not 
wltboDt  eviaeuce  which  tends  to  show 
that  the  partners  did  not  intend  thattliey 
sbonld  be  equally  Interested  In  the  capital 
which  was  put  into  the  concern,  or,  to 
■peak  more  accurately,  that  they  did  not 
Intend  that  the  partner  who  paid  in  the 
larger  proportion  of  capital  should  not 
be  compensated  therefor  In  settlement 
apon  dissolation.  The  tact  alone  that  the 
partners  have  contributed  to  the  partner- 
ship fund  in  unequal  proportions  may  not 
be  safllclent  to  show  inequality  in  the 
profits,  lor  the  service  of  the  one  may 
compensate  the  capital  of  the  other;  but 
It  is  itself  a  circumstance  strongly  tending 
to  prove  that  upon  final  account  each 
party  was  to  be  permitted  to  withdraw 
from  the  partnernhip  fund  the  capital  put 
in  by  him  before  there  was  to  be  a  dis- 
tribution among  ihem  of  the  Arm  prop- 
erty. We  understand  the  authorities  to 
so  hold.  The  rule  In  regard  to  the  pre- 
sumed equality  of  shares  Is  thus  stated  in 
a  very  accurate  and  concise  treatise  on 
the  law  of  partnership:  "Subject  lo  the 
right  of  each  partner  to  be  credited  In  ac- 
count with  tbe  firm  with  the  amount  of 
capital  actually  brought  In  by  him, 
•  •  •  the  shares  of  all  the  partners  are 
presumed  to  he  equal;  and  all  the  part- 
ners are  entitled  to  share  equally  in  the 
profits  of  tbe  business,  and  must  contrib- 
ute equally  towards  the  losses,  whether 
of  capital  or  otherwise."  Pol.  Partn. 
art.  32.  In  Lindley  on  Partnership  It  is 
said :  "When  it  Is  said  that  the  shares  of 
partners  are  prima  fac/e  equal,  although 
their  capitals  are  unequal,  what  is  meant 
is  that  the  losses  of  capital,  like  other 
losses,  must  be  shared  equally;  but  it  Is 
not  meant  that  on  final  settlement  of  ac- 
coants  capitals  contributed  unequally  are 
to  be  treated  as  one  aggregate  fund, 
which  ought  to  be  divided  among  the 
partners  in  equal  shares."  2  Llndl.  Partii. 
p.  676.  See,  also,  Id.  SOU  et  seq.,  as  to  the 
mode  of  accounting.  In  Jackson  t.  Crapp, 
32  Ind.  422,  there  were  written  articles, 
which  stipulated  that  three  persons  should 
contribute  to  the  partnership  very  nne- 
qual  sums,  and  that  they  should  divide 
the  profits  equally.  Tbe  agreement  was 
silent  as  to  the  dlstrll/utlon  of  tbe  capital 
npon  dissolution.  It  was  held  that  they 
were  entitled  to  share  In  tbecapital stock, 
not  equally,  but  In  proportion  to  tbe  re- 
spective amounts  contributed  by  thnm. 
In  Moley  v.  Brine,  120  Mass.  324,  the  same 
doctrine  is  applied.  We  conclude  that,  al- 
tboogh  an  unequal  contribution  to  the 
capital  on  part  of  the  respective  partners 
may  not.  In  tbe  absence  of  other  evidence, 
be  snfilclent  to  overcome  the  presump- 
tion of  an  equal  participation  in  the  prof- 
its, it  Is  suHIclent  to  show  that  the  capital 
Is  not  to  be  divided  equally  upon  a  final 
settlement  and  distribution.  It  is  not  un- 
reasonable to  presume  that  the  use  of 
the  money  of  the  partner  furnishing  the 
zrea ter  proportion  of  tbecapital  is  com- 


pensated by  the  services  of  the  other,  and 
that,  therefore,  they  shobld  share  equally 
in  the  profits.  Bnt  upon  dissolution  of 
such  a  partnership  the  latter  necessarily 
retains  his  services,  and  It  would  seem 
Just  that  the  other  should  be  entitled  to 
withdraw  his  capital.  The  reason  Is  very, 
cogent  In  cases  where  the  partnership  is 
to  continue  for  a  short  period,  or  may 
be  determined  at  will.  Jackson  t.  Crapp, 
supra. 

In  determining  the  rights  of  the  part- 
ners in  the  partnership  property,  when 
there  Is  no  direct  evidence  of  the  contract 
between  them,  the  partnership  books  may 
be  coDsidered.  Stewart  v.  Forbes,  1  Macn. 
&  G.  137.  The  statement  tifom  the  books 
rendered  In  this  case  merely  show  that 
each  of  tbe  partners  put  in  at  certain 
dates  certain  sums,  and  upon  other  dates 
drew  out  other  amounts.  Whether  they 
were  put  in  as  capital  or  advances  does 
not  appear;  but,  in  either  case,  each  par- 
ty would,  upon  final  account,  be  entitled 
to  have  the  sum  "put  in"  repaid  blm,  be- 
fore the  remaining  assets  should  be  divid- 
ed. The  book-keeper  did  not  claim  to  be 
an  expert,  and  this  probably  accounts  for 
tbe  fact  that  the  books  do  not  show 
more  clearly  tbe  rights  of  the  parties. 
We  think  also  that.  In  tbe  absence  of  evi- 
dence as  to  terms  of  the  partnership  agree- 
ment, the  presumption  of  equality  would 
extend  not  only  to  a  participation  in  tbe 
property  and  profits  of  the  concern,  but 
that  it  would  also  be  presumed  that  they 
were  to  contribute  equally  to  tbe  capital. 
The  evidence  we  have  In  this  case  bearing 
upon  the  question  tends  to  support,  rath- 
er than  rebut,  that  presumption.  It  is 
significant  that  the  first  entry  of  an 
amouDt  put  In  by  each  of  tbe  partners 
shows  that  each  of  them, on  November  20, 
1S89,  paid  in  |241.6S.  The  book-keeper  tes- 
tified that  he  did  not  know  the  terms  of 
the  contract,  bnt  heard  defendant  say  to 
Ballard  that  the  firm  needed  more  money, 
and  that  he  (Ballard)  "must  come  up  with 
hie  part."  "Defendant  remarked,  'We 
must  put  in  more  money.'  Ballard  agreed 
to  do  so,  but  never  put  in  any  more." 
For  tbese  reasons  tbe  verdict  ought  to 
bave  been  set  aside. 

We  think  also  that  the  court,  in  admit- 
ting In  evidence  the  statement  made  out 
by  the  book-keeper  of  the  resources  and 
liabilities  of  tbe  firm,  should  have  required 
the  production  at  tbe  same  time  of  the 
statement  which  showed  the  accounts  be- 
tween each  of  the  partners  and  the  drm. 
The  bill  of  exceptions  discloses  that  the 
evidence  was  allowed  to  be  Introduced 
upon  tbe  defendant's  admission  that  he 
had  sent  tbe  statement  to  Ballard.  That 
admission  was,  however,  coupled  with 
the  qualification  that  he  sent  at  the  same 
time  the  statement  of  the  accounts  be- 
tween the  firm  and  the  respective  part 
ners.  They  should  have  been  treated,  un- 
der the  circumstances,  as  parts  of  one 
statement,  although  the  plaintiffs  may 
not  bave  been  required  to  offer  the  part- 
ners' accounts  in  evidence.  They  shoald 
have  been  required  to  produce  them,  so 
that  the  defendant  might  offer  them  if  he 
saw  fit.  The  defendani,  however,  secured 
the  proof  from  another  source,  so  that 
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the  error  (tf  error  It  was)  la  not  material. 
In  reference  to  the  plea  In  reconvention,  we 
may  remark  that.uuleee  the  piaiDtlHe  had 
received  property  or  money  from  Ballard's 
estate,  the  defendant  la  not  entitled  to  a 
Jndgtnent  against  them.  If  Huch  ie  th<> 
/act,  It  ouiiht  to  be  pleaded  and  proved  as 
a  conrlttlou  prece<leDt  to  any  i*ecovery  by 
^efenaaut.  The  Jndgment  is  reversed,  and 
the  canse  remanded. 


HoDBTON  V.  Houston  et  al. 
(Suprtme  Court  of  Texas.    Oct  SO,  1891.) 

CONTBTANOB  BT  MiNOB— RATiriCATION. 

Land  was  ^conveyed  to  plaintlS,  a  minor, 
by  his  father,  as  an  advancement,  and  thereafter, 
at  his  father's  suggestion,  and  without  valuable 
eonsideration,  he  conveyed  it  to  his  sister.  Be 
acted  as  the  latter's  agent  in  selliuK  portioas  of 
the  land,  received  commissioas  therefor,  pro- 
claimed title  in  her  to  purchasers,  recognized  the 
land  as  hers  in  making  settlements  with  her,  made 
no  objections  to  her  oonveyaaoes,  and  failed  to 
assert  any  right  for  a  long  period  after  attaining 
his  majority.  It  also  appeared  that  after  the 
conveyance  his  father  gave  him  other  land  by 
way  of  advancement.  Held,  that  his  acts 
amounted  to  such  a  ratification  of  his  conveyance 
as  would  estop  aim  from  claiming  the  land. 

Appeal  from  district  court,  Hopkins 
«oanty;  B.  W.  Tbrhunr,  Judge. 

Action  by  J.  R.  Houston  aKalnst  C.  M. 
Houston  and  others  to  set  aside  a  convey* 
ance  of  land.  Judgment  for  defendants. 
Plaintiff  appeals.    Affirmed. 

Fitster  &  Uenderaoa  and  Howard 
Blocker,  for  appellant.  J.  A.  B.  Puta»m, 
for  appellees. 

Statton,  C.  J.  Appellant  brought  this 
suit  in  June,  1889,  to  set  aside  a  deed  made 
by  himself  to  his  sister,  Mrs.  Longlno,  on 
December 22, 1879.  Atthetirae  he  conveyed 
the  80  acres  of  land  to  his  sister,  appellant 
was  a  minor,  about  20 years  and  ft  months 
of  age.  The  conveyance  to  the  sister  was 
witboot  valuable  consideration,  and  was 
maue  upon  suggestion  of  their  father.  It 
appears  from  the  evidence tbatC.  M.  Hous- 
ton and  his  wife,  Nancy,  prior  to  1879, 
bad  decided  to  make  advancements  to 
their  small  children,  which  they  did  from' 
time  to  time, charging  each  with  theprup- 
«rty  received,  which  was  known  to  each 
of  their  children,  and  the  court  found  that 
the  land  In  controversy  was  conveyed  to 
plaintiff  in  pursuance  of  this  plan.  The 
conveyance  seema  to  have  been  made  to 
him  from  the  father's  desire  that  he 
should  own  property,  and  thus  become  a 
solvent  surety  on  any  boads  they  might 
desire  to  make  In  course  of  litigation  then 
existing  or  contemplated.  Just  before  ap- 
pellant conveyed  the  land  to  his  sister  he 
bad  made  arrangements  to  leave  home,  to 
be  absent  for  an  indefinite  time,  and  his 
father  HiigKested  to  him  that,  before  he 
left,  he  should  convey  to  bis  sister,  and  he 
did  BO.  It  further  appears  that  the  father 
informed  appellant  that.  If  he  conveyed 
the  land  to  his  sister,  it  would  not  affect 
the  question  of  advancements,  "for  he 
would  make  It  all  right  in  his  general  ac- 
count;" and  that  subsequently  the  father 
conveyed  to  appellant  other  lands  by  way 
of  advancements,  wiilch,  up  to  the  time  of 
trial,  made  the  advancement  to  him  larger 


than  the  advancements  mads  to  other 
children.  After  the  conveyance  to  the  sis- 
ter she  conveyed  80  acres  of  the  land  to 
her  parent  or  parents,  and  was  charged 
with  the  balance  as  an  advancement.  Ap- 
pellant, after  making  the  deed,  remained 
away  a  few  months,  and  then  retnrned, 
and,  as  before,  remained  with  his  father's 
family,  and  after  bis  return  he  made  au 
claim  to  the  land  until  a  short  time  before 
this  suit  was  brought,  though  he  had  be^a 
permitted  to  use  it  in  connection  with 
lands  owned  by  his  father  forpasture  par- 
poses.  In  1^<86  and  1887,  in  consequence  of 
the  construction  of  a  railway  over  it  and 
Its  proximity  to  the  town  of  Sulphur 
Springs,  plaintiff  induced  his  sister  to 
have  It  laid  off  into  blocks  and  lots, 
mapped,  and  put  on  the  market  for  sale, 
she  paying  tlie  ozpenses  thereof.  After 
this  was  done,  he  solicited  and  obtained 
an  agenc.y  from  his  alster  for  the  sale  of 
the  property,  for  which  it  wasagreed  that 
he  should  have  a  commlssiou  of  10  per 
cent,  on  the  amount  of  sales  for  his  serv- 
ices, and  under  this  agency  he  sold  parts 
of  the  property  to  different  persona,  his 
sister  making  the  deeds,  and  he  demand- 
ing and  receiving  commissions  on  such 
sales  in  accordance  with  the  agreement. 
This  state  of  affairs  continued  until  the 
spring  of  18H9,  when  be  made  the  last  sole, 
and,  as  theretofore,  the  purchase  money 
was  paid  to  the  sister,  plaiu  tilt  demand- 
ing and  receiving  commissions  for  his 
services.  Mrs.  Longino  paid  taxes  on  the 
land,  and  plaintiff  did  not.  The  land  In 
controversy  evidently  Increased  greatly  in 
value  between  the  time  plaintiff  conveyed 
it  to  his  sister  and  the  time  this  suit  was 
instituted,  and  after  the  conveyance  was 
made  the  father  conveyed  to  bis  son,  as 
advancement,  property  estimated  In  value 
at  more  than  $2,400  for  this  purpose, 
which  seems  to  have  been  less  than  Its 
real  value.  There  are  many  other  facts  in 
the  caaa  counteractive  of  the  holding  that 
appellant,  after  attaining  majority,  rec- 
ogniied  the  title  of  hla  alster,  and  there  is 
some  evidence  tending  to  show  that  one 
of  the  purpoaea  for  which  he  made  the 
conveyance  was  to  avoid  the  collection  of 
a  fine  which  had  been  imposed  on  bim  for 
aoiue  petty  oHense;  but  to  this  the  court 
below  gave  no  weight  In  disposing  of  the 
case.  The  court  found  that  "the  acts  and 
conduct  of  plalntin  In  failing  to  assert 
any  claim  tor  eight  years;  in  acting  as 
agent  of  Mary  Houston  [Longino]  in  sell- 
ing the  land;  In  receiving  commissions 
from  her  in  making  sales;  In  proclaiming 
title  to  be  in  her  to  purchasers;  in  settling 
with  her,  and  in  such  settlement  recognis- 
ing the  land  as  hers;  In  seeing  her  convey 
parts  of  the  land  to  different  persona 
without  objecting;  In  accepting  other 
property  from  his  father  with  full  knowl- 
edge of  his  father's  Intentions;  the  fact 
that  the  land  waa  conveyed  him  as  an 
advancement;  and  that  be  has  received 
other  advancements  without  asserting 
any  claim  to  the  property  to  either  his 
lather  or  sister, — In  connection  with  all  the 
circnmstances  In  evidence,  clearly  show 
that  he  has  ratified  the  conveyance  to  her 
to  such  an  extent  as  would  en  top  him 
from  claiming  the  land,  even  if  her  deed 


Digitized  by 


Google 


Tex.) 


STBINOFEIJuOW  e.  SOBRBLLS. 


created  a  rmuItlDg  trust."  Tbe  tacts  raise 
no  quention  as  to  tbe  eslstence  of  a  trust 
relation,  and  we  see  no  reason  to  doubt 
the  con-ectness  of  tbe  conclusion  reacbed 
by  the  court  below,  and  Its  Judgment  will 
be  affirmed. 


STKI<7QPEI.U>W  ▼.  SORRELLS. 

(Supreme  Court  of  Texas.  Nov.  17,  1891.) 
What  CoirsTiTCTBS  Commusitt  Propbktt. 
The  enhaDcement  of  the  value  of  moles 
otraed  by  a  wife  at  her  marriafie  by  reason  of 
their  Datural  growth,  their  care  by  tbe  husband, 
and  sustenance  from  the  community  estate,  is  nut 
an  inoreaseof  tbe  wife's  separate  estate,  cunstitut- 
ing  community  property,  liable  to  execution 
agklnst  her  husband. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Morris  coon- 
ty;  John  L.  Shbppabd,  Judge. 

Action  by  C.  V.  SorrellH  against  W.  M. 
Stringfellow  "to  try  tbu  rights  of  proper- 
ty'* under  tlie  statute.  Judgment  tor 
plaintiff.    Defendant   appeals.     Affirmed. 

Tnllcot  &  Tamer  and  J.  F,  Jones,  tor 
appellant. 

Marr,  J.  Before  and  at  the  time  of  her 
marriage  to  W.  J.  Sorrells  in  tbe  year  1884 
tbe  apiiellee,  Mrs.  C.  V.  Sorrells,  owned  In 
ber  own  right,  together  with  other  sepa- 
rate property,  two  mules.  These  animals 
were  then  colta,  and  worth  $85  each ;  and 
a  portion  of  their  present  value,  as  a  re- 
sult of  tbeirgrowthanduvoirdupolsasthe 
years  rolled  on,  is  the  subject  of  this  con- 
trorersy.  The  appellant,  in  the  year  1888, 
held  a  Just  debt,  merged  Into  a  valid  Judg- 
ment,fora  small  sum  against  tbe  husband 
of  the  appellee,  and  In  satisfaction  of  which 
he  caused  a  writ  of  execution  to  be  levied 
upon  these  mules  of  the  wife  during  that 
}-ear.  At  the  time  of  tbe  levy  the  aulmala 
were  grown,  and  each  of  tliem  worth  in 
the  marlcet  975,  instead  of  f  35,  as  original- 
ly. The  husband  bad  managed  and  cared 
for  the  mules  since  tbe  marriage,  and  the 
community  estate  furnished  the  provender 
lor  tbe  animals  during  the  Intermediate 
time.  The  appellee  replevied  the  property, 
and  duly  made  her  claim  thereto  under  the 
statute,  "to  try  the  rights  of  property." 
The  case  came  up  to  tbe  district  coui't 
from  a  justice  court,  and  tbe  former  court 
rendei-ed  a  judgment  in  favor  of  the  wife. 
The  appellant  insists  that  the  enhanced 
yalueof  the  mules,  which  has  resulted  from 
the  attention  of  the  husband  and  the  food 
furnished  by  tbe  community  since  tbe  mar- 
riage, and  nmonnts  to  9S0,  is  an  increase 
of  the  separate  estate  of  the  wife,  and 
consequently  is  community  property,  and 
liable  to  bis  execnticm.  Thei-e  is  a  modi- 
cum of  plausibility  in  liis  contention,  based 
upon  tbe  construction  given  by  the  su- 
preme court  to  "the  increase  of  the  lands' 
of  the  wife,  but  these  decisions  were  la- 
spired  by  tbe  necessity  of  protecting,  not 
of  destroying,  her  estate.  Pe  Blane  v. 
Lynch,  23  Tex.  25;  Forbes  v.  Dunham,  24 
Tex.  611;  White  v.  Lynch,  26 Tex.  195;  CTleve- 
land  T.  Cole,  65  Tex.  402;  Epperson  v. 
Jones,  Id.  425;  Braden  v.  Gose,  57  Tex.  37; 
Carrv.  Tucker.  42  Tex.  330.  Tbe  supreme 
coort  has  often  decided  what  is  not  "the 
increase  of  the  wife's  lands,"  but,  so  tar 
v.l88.w.no.9 — 1A 


aa  we  are  aware,  have  not  decided  what 
is;  and  we  are  not  required  to  do  so  now. 
The  rule  contended  for  would  lie  most 
impracticable  In  appllration.  The  equita- 
ble criterion,  if  any  were  admissible  ia 
cases  like  the  present,  should  be  the  ex- 
penses to  the  husband  or  the  community, 
regarded  as  an  Investment  of  rearing  tbe 
mules, not  the  increased  value,  which  may 
he  due  to  other  causes,  subject  to  be  offset 
by  tbe  value  of  their  use.  if  anything. 
This  would  add  to  "confusion  worse  con- 
founded." As  applied  to  live-stock  be- 
longing to  the  wife,  "the  increose"  of 
such  property  has  been  invariably  (ever 
since  the  decision  of  the  supreme  court  In 
Howard  v.  York.  20  Tex.  670)  recognized 
in  the  reported  cases  to  denote  the  prog- 
eny of  the  original  stock  or  their  descend- 
ants. Thisconstructloncomports  with  the 
etymology  of  the  term,  and  accords  with 
tbe  universal  understanding.  De  Blane 
V.  Lynch,  supra.  The  record  therefore  de- 
velops po  "increase"  of  these  particular 
mules  in  the  sense  that  would  add  to  or 
constitute  a  part  of  the  community  es- 
tate. They  are  still  the  same  animals 
which  the  wife  owned  at  tiie  time  of  her 
marriage,  and,  mule-like,  they  have  stub- 
bornly refused  "to  bring  forth  after  their 
kind."  The  sex  of  these  particular  mules, 
nor  their  capacity  for  reproduction,  if 
any.  is  not  dISL-losed  by  the  record,  but 
the  general  rule,  founded  on  common 
knowledge,  with  possibly  some  sporadic 
exceptions,  must  be  recognized  that  rauln 
do  not  "Increase,  multiply,  and  replenish 
the  earth,  "according  to  the  ordinary  laws 
of  procreation  and  the  generic  command. 
It  would  seem,  therefore,  that  there  can 
be  no  "increase"  of  the  wife's  separate  es- 
tate, if  composed  solely  of  spedllc  mules  at 
the  time  of  her  marriage.  In  cases  of 
other  live-stock,  his  interest,  recognized  by 
law,  la  the  offsprings  thereof,  compen- 
sates the  husband  and  the  community, 
but  the  erratic  mule  standeth  apart,  "like 
patience  on  a  monument, smilingat  grief." 
It  would  tend  to  entirely  destroy  the  cor- 
pus of  the  wife's  estate,  consisting  of  live 
personal  property,  to  declare  that  an  aug- 
mentation in  weight  or  value  should  be 
deemed  aw  "increase"  of  the  property  itself, 
so  as  to  constitute  a  part  of  tbe  communi- 
ty to  that  extent.  Suppose  It  should  de- 
cline under  the  ministrations  of  the  bus- 
band,  what,  then,  would  compensate  the 
wife?  Fortunately  she  does  not  hold  her 
separate  property  by  so  precarious  a  ten- 
ure as  to  de|)end  upon  tlie  fluctuations  of 
weight  or  the  prices  in  the  market.  If  she 
did,  then  the  alert  creditor  would  only 
need  to  abide  his  time  in  confidence  of  ulti- 
mately seizing,  upon  a  ruthless  execution, 
tbe  flock,  the  drove,  and  feathered  tribe 
of  the  wife.  Tbe  law  too  closely  suards 
"with  flaming  sword  and  cherubim  "tbe 
sacred  rights  of  the  good  housewife  in  ber 
own  "separate  property"  to  admit  of  sncb 
grave  consequences.  We  need  only  to  add 
that  the  useof  themulus,  and  the  products 
of  their  labor,  may  be  supposed  to  com- 
pensate the  community  for  the  provender 
consumed,  nnd  the  husband  would  scarce- 
ly demand  any  recompense  for  the  felicity 
of  teaching  them  how  "to  work  in  the 
traces."    We  conclude  that  tbe  Judgment 
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of  tbe  district  coart  is  a  moat  righteoua 
one,  and  onsbt  to  be  affirmed. 

Statton,  C.  J.    Affirmed,  an  per  opinion 
of  coDimiBsion  of  appeals. 


Beok  et  al.  v.  Atondino. 

(Supreme  Court  of  Texas.    Not.  at,  1801.) 

ILLBOAL  Execution  Sale — Acriox  to  Sbt  Asids 
— Pamaobs. 

1.  A  }ttdement  debtor  pointed  out  realty  sub- 
ject to  foroedt  sale,  more  than  suffluient  to  make 
the  Judgment,  and  requested  the  officers  baring 
an  execatioa  to  levy  thereon,  which  the  latter 
refused,  and  levied  upon  and  sold  personal  prop- 
erty of  the  debtor  in  one  mass.  Held,  in  an  ao- 
tiOD  for  damages  anU  to  set  the  levy  and  sale 
aside,  that  as  the  debtor,  in  his  pleadings,  made 
no  oSer  to  put  tbe  officer  in  possession  of  prop- 
erty ODt  of  which  the  Judgment  could  be  made, 
and  did  not  tender  title  to  the  realty  upon  tbe  trial, 
and  the  record  failing  to  show  that  he  had  prop- 
erty out  of  which  the  demand  could  be  collected, 
that  the  value  of  the  personalty  could  not  be  re- 
covered without  paying  the  debt,  which  should 
be  deducted  therefrom. 

S.  In  a  aotloQ  for  wrongf  ally  taking  a  stock 
of  goods  under  execution  the  petition  should  set 
out  the  quantity  and  value  of  each  ot  the  several 
articles  of  property;  a  general  description  of  the 
articles,  and  their  total  value,  being  insufficient. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  conrt, Bowie  county; 
John  L.  Shbppard,  Judge. 

Action  by  E.  S.  Avondlno  against  F. 
Beck  &  Co.  for  a  wronK'ul  takini?  iit  per- 
sonal property  on  execution.  Judgment 
lor  plaintin.  Defendants  appeal.  Ue- 
vemed. 

Vaughan  A  Leaty,  for  appellants. 

FisHBB,  J.  This  salt  is  by  appellee 
against  appellants  to  recover  f3,000  dam- 
ages, the  value  ot  a  stock  of  goods  levied 
on  at  the  instance  of  appellants,  and  sold 
under  an  execution  to  appellants  for  tbe 
sum  ot  963U.  Tbe  execution  under  which 
tbe  sale  was  made  wuh  based  on  a  Judg- 
ment in  favor  of  appellants  against  appel- 
lee for  the  sum  ot  f  765.50.  The  i*ase  made 
by  appellee  in  his  pleadinKs  and  evidence 
is  that,  at  the  time  ot  the  levy  and  after, 
he  pro*'e8te<l  against  a  levy  an^I  sale  of  tbe 
stock  of  goods,  and  at  the  time  pointed 
out  to  tbe  officer  making  tbe  levy  and  to 
appellants' agent  certain  lots  situated  In 
the  town  ot  Texarkana,  more  than  suffi- 
cient In  value  to  make  the  judgment,  and 
that  the  lots  were  subject  to  forced  sale 
and  were  the  property  of  appellee,  and  re- 
quested appellants  to  levy  upon  said  lots. 
Appellants  declined  to  levy  upon  the  lots, 
but,  without  the  consent  ot  appellee,  lev- 
led  on  the  stock  of  goods,  and  sold  them, 
under  the  execution,  in  one  mass.  That 
the  goods  were  sold  to  appellants  at  a 
great  sacrifice.  Tbat  if  the  goods  had 
been  sold  In  lots  and  parcels,  properly 
classed,  the  stock  would  have  brought 
over  92,000.  Tbe  appellee  asks  for  dam- 
ages, tbe  value  ot  tbe  goods,  and  also  that 
tbe  levy  and  sale  be  set  aside.  Appellants, 
for  answer,  filed  general  and  special  de- 
murrers and  general  denial,  and  that  the 
property  pointed  out  t>y  appellee  to  be  lev- 
led  on  was  bis  homestead,  and  not  sub. 
]ect  to  forced  sale.    Judgment  was  ren- 


dered upon  a  verdict  of  the  Jury  In  favor 
of  appellee  for  the  sum  ot  f837.60.  The 
court  instructed  tbe  jury  that  tbe  measure 
ot  damages  was  the  cash  market  value  of 
the  goods  at  the  time  levied  on  in  Texar- 
kana, with  interest  from  date  of  aeiiure 
at  8  per  cent. 

The  statute  tbat  accords  to  the  defend- 
ant the  privilege  of  pointing  out  proper- 
ty to  be  levied  upon  is  held  to  be  direct- 
ory: and  the  courts  have  refused  to  dis- 
turb sales  under  executions  when  the  de- 
fendant, tor  want  of  opportunity,  has 
been  denied  that  right.  But  when  the  de- 
fendant promptly  avails  himself  othis  priv- 
ilege under  this  statute,  and  actually 
points  out  property  to  be  levied  on  sub- 
ject to  execution,  and  sufficient  in  value  to 
make  tbe  debt,  bis  .right,  so  asserted, 
cannot  be  Ignored  by  tbe  parties  that  levy 
tbe  writ,  except  at  their  peril,— either  to 
have  tbe  sales  set  aside,  or  to  subject 
themselves  to  a  Judgment  for  damages,  or 
both.  We  do  not  attempt  to  lay  down 
a  general  rule  ot  damages  tbat  will  apply 
alike  in  all  cases  of  this  character,  and  the 
measure  ot  damages  here  applied  is  simply 
tor  the  purpose  ot  disposing  of  this  case  in 
a  way  that  we  conceive  to  be  in  accord 
with  the  rights  of  tbe  parties  to  this  con- 
troversy. Five,  hundred  and  thirty  dol- 
lars, the  amount  bid  by  nppellunts  for  the 
goods  at  the  execution  sale,  was,  it  seems, 
credited  on  the  judgment  against  appellee. 
This  amount  went  towards  tbe  extin- 
guishment of  a  valid  debt  and  Judgment 
dne  by  the  appellee.  He  received  tbe  ben- 
elltol  this  sum.  In  estimating  tbe  value 
of  tbe  goods  as  the  measure  of  damages, 
they  should  he  charged  with  the  benefit 
received  by  appellee.  It  would  be  inequi- 
table to  permit  him  to  recover  the  amount 
that  went  towards  tbe  satisfaction  of  a 
debt  that  he  does  not  dispute.  We  furiher 
think  that  the  unpaid  balance  ot  tbe  Judg- 
ment, S235..'>0,  should  be  a  charge  against 
the  market  value  of  tbe  goods  sold. 

It  appears  from  the  record  tbat  appellee 
did  not  tender  appellants  a  title  to  the 
tots  pointed  out  on  the  trial,  and  no  offer 
is  made  in  the  pleadings  to  point  out  to 
or  put  appellants  in  posse^Hlon  of  proper- 
ty out  ot  which  their  judgment  can  be 
made,  and  it  does  not  appear  from  tbe  rec- 
ord that  appellee  has  property  out  wbicb 
appellants'  demand  can  be  collected.  Un- 
der snch  circumstunces,  it  would  be  ineq- 
uitable to  permit  appellee  to  recover  the 
value  of  the  goods  without  paying  the 
debt.  The  value  ot  the  goods,  it  seems,  is 
largely  in  excess  ot  appellants'  Judgment. 

One  other  error  assigned  we  will  noti?e. 
Appellants  demurred  to  the  plaintlB's  pe- 
tition because  it  does  notset  out  tbe  quan- 
tity and  value  ot  each  of  the  several  arti- 
cles ot  property  comprising  the  stock  ot 
goods.  The  court  overruled  the  demur- 
rer. The  description  ot  tbe  goods  given 
by  the  petition  is:  "Millinery  gooda.  con- 
sisting of  hats,  bonnets,  laces,  ribbons, 
flowers,  braids, hair-pins,  trimmings  ot  all 
kinds,  being  a  complete  stock  ot  millinery 
goods  ot  all  kinds,  of  the  value  ot  three 
thousand  dollars."  It  does  not  aptiear 
from  the  pleadings  that  the  goods  are  of 
a  character  that  cannot  be  described,  nor 
does  it  appear  tbat  a  description  cannut 
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be  Kiven,  nor  Is  any  excuse  stated  why  a 
more  perfect  description  Is  not  given.  The 
attempted  description  here  Is  not  as  lull  as 
that  given  lu  the  case  of  Schneider  v. 
Ferguson,  (Tex.  Sup.)  14  a.  W.  Rep.  154, 
which  was  held  to  he  Insufflcleut.  The 
demurrer  should  have  been  sustained. 
For  the  two  errors  Indicated,  we  report 
the  case  lor  reversal. 

Stayton.  0.  J.  Reversed  and  remand- 
ed, as  per  opinion  of  the  commission  of  ap- 
peals. 

BiDDLK  ▼.  CiTT  OF  TBRRKLU 

(Supreme  Court  of  Texaa.    Nov.  31, 1891.) 

Mdnioipai.  Cokfobations— AonoK  on  Notbs — 

Pleading. 

1.  Hie  eonstltotion  requires  cities  in  creatine 
debts  to  make  provision  for  their  payment,  ana 
a  petition  against  a  city  upon  notes,  which  fails 
to  aver  that  sncti  provision  was  made,  is  de- 
mnrrable. 

a.  The  allegations  of  an  answer  cannot  be 
referred  to,  to  aid  a  defective  petition  on  de- 
murrer. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  coart,  Kaufman  coun- 
ty; Anson  Rainb«,  Judge. 

Action  by  John  O.  Blddle  against  the 
city  of  Terrell  upon  promissory  notes. 
Judgment  for  dcfeudantupon  demurrer  to 
the  petition.    Plaintiff  appeals.    AtSrmed. 

Ma.ntoa  &  BnBinuater,  for  appellant.  J. 
O.  Terrell  and  ^ord  A  Churlton,  tor  ap- 
pellee. 

FisBBB,  J.  TblB  suit  Is  by  appellant 
against  appellee  to  recover  on  two  prom- 
i8sory  notes  executed  by  appellee  October 
27. 1885.— one  for  91,404,  and  the  other  for 
$103, — both  due  nine  months  after  date, 
l>earing  Interest  from  date  at  8  per  cent, 
per  annom.  These  notes  were  executed  by 
the  city  of  Terrell  as  the  result  of  a  com- 
promifje  of  a  certain  suit  instituted  by 
Hinds  &  RouBseaux  against  the  city  of 
Terrell  to  recover  balance  due  on  u  con- 
tract to  erect  for  the  city  a  town-ball  and 
school  building.  The  petition,  among 
other  things,  alleges  that  the  city  refuses 
to  pay  the  notes,  and  has  refused  to  levy 
and  collect  taxes  to  pay  same.  The  court 
ttelow  sustained  a  general  demurrer  to  the 
petition.  Plaintiff  declining  to  amend, 
Judgment  was  rendered  that  he  take  noth- 
ing by  his  suit,  and  that  <lefendant  go 
hence  with  its  costs.  The  p<>tltlon  states 
a  good  cause  of  action  against  the  city, 
with  the  exception  that  It  fails  to  allege 
that  any  provision  was  made  by  the  city 
for  the  payment  of  the  notes.  For  reason 
of  the  defect  in  the  petition  in  this  respect 
it  is  evident  the  demurrer  ivas  sustained. 
The  cuDstitntion  requires  that  cities,  in 
creating  debts,  shall  at  the  same  time 
make  provision  for  the  payment  of  the 
debts  by  asscHSing  and  collecting  tax  to 
pay  the  interest  thereon,  and  to  furnish  a 
sinking  fund  to  meet  the  principal.  This 
rt-quirement  of  the  constitution  has  been 
held  not  to  apply  to  debts  creatml  by  the 
city  for  current  expenses.  It  Is  not  con- 
tended that  the  debts  evidenced  by  these 
notes  are  for  current  expenses.  Construc- 
tion has  been  given  these  provisions  of  the 


constitution  in  the  rase  of  City  of  Terrell 
T.  Dessaint,  71  Tex.  772.  9  S.  W.  Rep.  603. 
The  court  in  that  case  says:  "The  lan- 
Kuage  is  general  and  nuqualifled,  and  we 
find  nothing  In  the  context  to  Indicate 
that  the  framers  of  the  constitution  did 
not  mean  precisely  what  it  said;  that  is, 
that  no  city  should  create  any  debt  with- 
out providing  by  taxation  for  tlie  pay- 
ment of  the  sinking  fund  and  interest." 
The  appellant  seeks  to  avoid  the  defect  ot 
the  petition  in  this  respect  by  calling  to 
its  aid  the  averments  ot  the  answer  that 
it  is  claimed  show  that  provision  was 
made  for  the  payment  of  these  notes. 
We  donbt  if  such  construction  can  be  fairly 
placed  upon  the  averments  of  the  answer. 
But  we  do  not  think  the  answer  In  this 
case  can  be  looked  to  In  order  to  aid  the 
defects  of  the  petition  instating  a  cause  of 
action.  The  petition  in  this  case  directly 
charges  that  the  city  of  Terrell  refuses  to 
pay  the  notes,  and  has  refused  to  pay  and 
collect  taxes  to  pay  same.  Nor  Is  there  In 
the  petition  any  averment  that  shows 
that  the  city  of  Terrell  has  otherwise 
made  proTlslou  tor  paying  these  notes.  If 
tlie  averments  in  the  answer  can  be  con- 
strued as  showing  that  provision  for  pay- 
ment ot  these  notes  was  made,  then  there 
is  certainly  an  inconsistency  t>etween  such 
averments  and  the  allegations  of  the  peti- 
tion, that  In  express  terms  negatives  the 
existence  of  any  such  provision  made  by 
the  city  of  Terrell  for  the  payment  of  the 
notes.  When  a  demurrer  is  interposed  to 
the  petition  under  such  circumstances,  it 
should  be  considered  without  reference  to 
the  allegations  contained  in  the  answer, 
and  the  merits  of  the  petition  slionid  l>e 
tested  alone  by  reference  to  what  is  there- 
in alleged.  We  think  the  demurrer  was 
properly  sustained,  and  report  the  case 
tor  aflSrmance. 

Statton,  (.1.  J.    AfHrmed,  as  per  opinion 
of  commission  of  appeals. 


Bond  et  a/,  v.  Terkell  Cotton  &  Woolen 

Mancf'g  Co. 

{SuprerM  Covnt  of  Texas.    Nov.  34, 1891.) 

CORPOBATIOMS — CONTRACTS— ESTOFP*!.  TO  DSNT 
AUTBORITT. 

The  maker  of  a  note  to  a  corporation  is  es- 
topped from  denying  the  power  of  the  corpora- 
tion to  loan  the  money  for  which  the  note  waa 
given. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Kaufman  coun- 
ty; Anbon  Rainby,  Judge. 

Action  by  the  Terrell  Cotton  &  Woolen 
Manufacturing  Company  against  J.  R. 
Bond  and  others  upon  a  proniiHsory  oote. 
Judgment  for  plaintiff.  Defendants  ap- 
peal.   Affirmed. 

AtaatoD  di  UattwaHter and  Word  &  Charl- 
ton, for  appellants.  Ww.  H.  Alien,  for  ap- 
pellee. 

Tari.ton.  J.  This  suit  was  brought  No- 
vember »,  1889,  by  appellee  against  J.  R. 
Bond  and  others  in  the  district  court  of 
Kaufman  county  to  recover  a  balance  due 
of  $875  on  a  promissory  note  executed 
January  28,  1888,  by  appellants    (J.    B. 
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Bond,  as  prtncipal,  and  the  others  as  sare> 
ties)  in  farnr  ot  appellee,  and  doe  12 
months  from  date.  Defendants  answered 
that  the  note  was  executed  in  consldera- 
tlun  of  money  loaned  by  plaintiff  to  the 
principal.  Bond;  tliat  plaintiff,  at  the 
time  it  made  the  loan,  was  a  private  cor- 
poration  under  the  laws  of  Texas,  and 
was  by  its  charter  aothorized  and  em- 
powered to  manufacture  and  vend  cotton 
and  woolen  goods,  and  do  other  acts  in- 
cident and  necessary  thereto;  that,  under 
its  charter,  plaintiff  had  no  authority  to 
loan  money;  that,  for  more  than  seven 
years  before  the  Institntion  of  the  salt, 
plaintiff  had  not  engaged  lu  themanntaet- 
ure  and  sale  of  cottf>n  and  wuoleu  Koods, 
bnt  has  confined  ltd  operations  to  loaniag 
money:  that  the  note  was  void.  Plain- 
tiff, by  supplemental  petition,  denied  de- 
fendants' averments,  and  alleged  that  the 
note  sned  on  was  executed  for  a  loan  made 
by  it  for  the  sole  purpose  of  better  ena- 
bling plaintiff  to  conduct  its  business  In 
the  manufacture  and  sale  of  cut  too  and 
woolen  goods;  that  defendants  received 
and  appropriated  the  money  to  their  own 
use  and  benefit,  and  are  estopped  to  qnea- 
tiou  the  validity  of  the  note.  January  4, 
1890,  Judgment  was  n'ndered  by  the  court 
<trying  the  case  without  a  }ury)  in  favor 
of  ap|)ellee  against  appellants  for  the  full 
amount  sued  for.  The  court,  as  matters 
of  fact,  found,  among  other  things,  as  fol- 
lows: (1)  That  the  note  was  executed  in 
consideration  of  money  loaned ;  (2)  that 
plaintiff  is  a  prlvatecorporatlon chartered 
under  the  general  laws  of  Texas  of  1881, 
and  its  charter  authorised  it  to  manu- 
facture and  vend  cotton  and  woolen 
goods,  and  do  any  and  all  things  necexsa- 
ry  thereto;  («)  that  plaintiff  operated  a 
cotton  and  woolen  factory  for  about  six 
months  in  1882,  and  ceased  active  oper^ 
ations  in  the  fall  of  18S2,  because  Its  funds 
and  machinery  were  insufllcieut  to  success- 
fully operate,  and  it  has  not  since  re- 
sumed;  (4)  that  when  plaintiff  ceased  op- 
erations it  realized  about  94,000  in  cash 
from  goods  on  hand,  which  money  was 
loaned  out  In  three  loans,  theobject  of  the 
loans  being  to  pay  expenses  while  tUe  ma- 
chinery was  idle:  (5)  that  pinintiff  has 
never  loaned  money  as  a  business,  and  at 
all  times  intended  to  use  tlie  proceeds  of 
the  note  sued  on  in  the  prosecution  of  its 
business  in  manufacturing  and  vending 
cotton  and  woolen  goods,  provided  suffi- 
cient capital  could  be  raised  to  operate 
successfully.  From  these  facts  the  court 
concluded,  as  matter  of  law,  as  follows: 
(1)  The  plaintiff,  under  its  charter,  had 
no  power  or  right  to  loan  defendants  its 
funds  or  capital;  (2)  defendants,  having 
received  the  money  for  which  the  note 
was  executed  by  them,  are  estopped  from 
denying  the  power  of  plaintiff  to  loan  the 
money. 

The  last  finding  of  the  court  is  assigned 
as  error,  and  presents  the  only  question 
to  be  considered  by  us,  vis.,  are  the  appel- 
lants, who  have  received  the  money  In 
consideration  of  which  they  executed  the 
note  sued  on.  In  a  position  to  question 
the  appellee's  right  of  recovery?  In  con- 
sidering this  question,  It  will  be  conceded 
that  the  court  was  correct  in  finding  that 


the  act  of  the  plaintiff  corporation  in 
loaning  the  money  was  ultra,  vires.  It 
seems  no«v  to  be  settled,  by  the  great 
weight  of  authority,  that  where  there  is 
question  of  a  contract  between  a  corpora- 
tion and  another  piirty,  and  the  contract 
has  been  performed  by  the  other  party, 
and  the  corporation  has  received  the  ben- 
efit of  the  contract,  it  will  not  be  per- 
mitted to  plead  that,  on  entering  into  the 
contract,  it  exceeded  its  chartered  powers. 
Railway  Co.  v.  Gentry,  69  Tex.  632.  88.  W. 
Rep.  98,  and  the  numerous  authoritiea 
there  cited.  This  rule  operates  converse- 
ly. If  the  other  party  has  received  from  a 
corporation  the  benefit  of  a  contract  fully 
performed  in  good  faith  by  It,  be  will  not 
be  beard  to  resist  enforcement  of  the  con- 
tract as  to  him,  by  pleading  tiie  mere 
want  of  power  in  a  corporation  to  enter 
Into  the  contract.  Whitney  Arms  Co.  v. 
Barlow.  63  N.  T.  70;  Darat  v.  Gale,  83  III. 
136;  Bradler  v.  Buliard,  55  PI.  417;  ("osart 
V.  Railroad, etc., Co.,  54Ga.  379;  Atlantic* 
Pac.  Tel.  Co.  v.  Dnion  Pae.  R.  Co.,  I  Fed. 
Rep.  745;  Dimpfel  v.  Bail  way  Co.,  8  Report- 
er,641;  Hitchcock  v. Galveston, 96  n.S.34l: 
Natchez  v.  Mallery,  54  Miss.  497:  Thomp- 
son V.  Lambert,  44  Iowa,  239;  Pittsburgh, 
etc.,  R.  Co.  V.  Allegheny  Co.,  79  Pa.  St. 
210.  215;  Watts'  Appeal,  78  Pa.  St.  370.  892; 
De  Groff  V.  American,  etc.,  Co.,  21  N.  Y.124: 
Hays  V.  Gas-Light,  etc.,  Co.,  29  Ohio  St. 
3.S0,  340;  Railway  Co.  v.  McCarthy.  96  U.S. 
2.58,  207;  BUss  v.  Doty,  (Minn.)  30  N.  W. 
Rep.  465 

This  rule  Is  supported  by  the  more  mod- 
ern decisions,  and  seems  to  us  to  he 
founded  In  the  suggestions  of  fair  dealing 
and  honesty.  It  does  not  appear,  though 
the  loaning  of  the  money  by  the  corpora- 
tion to  the  appellant  Bond  was  "ultra 
v/res,"  that  his  rights  were  in  any  way 
infringed  by  the  transaction.  VVhy, 
then,  shonld  he  be  heard  to  complain?  It 
he  should  return  the  money  which  be  re- 
ceived, he  would  be  doing  bnt  an  act  of 
Justice  in  restoring  It  to  the  stockholders 
of  the  corporation  to  whom  it  legiti- 
mately belongs.  Meanwhile  if, on  act-ouot 
of  the  public  welfare,  he  feels  solicitonj 
that  the  corporation  should  be  prevented 
from  engaging  In  future  loaning  opera- 
tions, in  excess  of  the  power  conferred  by 
the  statute  under  which  it  is  organised, 
the  remedy  against  such  usurpation  ran 
at  any  time  be  invoked  by  him.  He  could 
easily  become  the  relator  in  a  quo  vnr- 
ranto  proceeding  to  be  lustituted  under 
article  4098fofthe  Revised  Statutes.  We 
have  found  but  one  series  of  modern  de- 
cisions militating  against  the  views  here 
expressed.  We  refer  to  the  decisions  of 
the  supreme  court  of  Alabama.  In  that 
state  It  l4  held  that  a  person  who  has 
made  a  contract  with  a  corporation 
which  is  ultra  vires  is  not  estopped  from 
pleading  the  invalidity  of  the  contract, 
though  he  has  received  the  benefit  of  it. 
City  Council  v.  Montgomery,  etc.,  Co.,  31 
Ala.  76-88;  Chambers  v.  Falkner.  65  Ala. 
44S;  Bank  v.  Dnnkln,  54  Ala.  471.  As  ex- 
pressed In  thecaeeflrpt  cited,  the  objection 
of  the  application  of  the  doctrine  of  es- 
toppel, In  the  connection  stated,  is  that, 
"if  it  be  established, thesecorporations, no 
matter  bow   limited  their  powers,  may 
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make  themaelTeB  omnlpoteDt.  Tbey  bare 
only  to  Induce  peraons  to  contract  with 
them  beyond  the  scope  of  tbeir  powers, 
and  their  very  usurpations  will  have  the 
effect  of  confening  powers  on  them  which 
the  legislatore  has  withheld. "  We  cannot 
appreciate  thp  force  of  the  reasoning  as 
applicable  to  the  jurlsprndenee  of  oar 
state.  As  above  Indicated,  the  remedy 
by  quo  warranto  exists  to  prevent  such 
abose  of  the  corporate  powers.  A  usnrp- 
ine  corporation  acta  always  onder  the 
nienace  of  forfeltare  and  diRSolutlon. 
Plaintiffs,  however,  contend  that  the  doc- 
trine of  estoppel  shoald  not  apply  in  this 
case,  because  the  corporation  Is  forbidden 
to  Dse  Its  funds  for  the  purpose  of  loans, 
by  the  statute  under  wbicb  It  is  organ- 
ised :  that,  in  this  case,  the  act  of  the  cor- 
poration was  not  merely  wlthont  an- 
thority.  but  that  it  was  in  violation  of 
law.  The  statute  referred  to  Is  article  589, 
Rev. St.,  which  reads  as  follows:  "No  cor- 
poration created  ander  the  provisions  of 
thiH  title  shall  employ  Its  stoclc,  means, 
assets,  or  other  property,  directly  or  in- 
directly, for  any  other  parpose  whatever 
than  to  accomplish  the  legitimate  objects 
of  its  creation. "  Jt  is  true  that  a  distinc- 
tion is  made  between  the  act  of  a  corpora- 
tion which  Is  merely  without  authority 
and  one  which  is  illegal.  In  the  one  case, 
it  is  a  qaestion  of  authority;  in  the  other, 
of  legality.  A  corporate  act  becomes 
illegal,  when  committed  in  violation  of  an 
express  statute  on  a  specific  subject,  or 
when  it  Is  malum  in  se  or  mnlnm  prahibi- 
tam,  ur  when  it  Is  against  public  policy." 
Beach.  Priv.  Corp.  §  438;  Tayl.  Corp.  §§ 
293-295.  If,  therefore,  the  transaction  here 
engaged  in  by  appellee  was  not  merely 
beyond  its  powers,  but  was  also  Illegal, 
in  the  sense  stated,  the  contention  of  ap- 
pellants should  prevail.  It  will  he  noted 
that  article  589,  relied  upon  by  appellant, 
is  a  general  statute.  It  is  merely  declarar 
tory  of  the  common  law,  by  which  cor- 
porations are  strictly  confined  in  their 
powers  to  the  limits  and  fixed  purposes 
for  which  they  were  created.  The  lan- 
guage of  the  statute,  at  most,  emphasizes 
the  doctrine  of  the  common  law.  To  such 
"general  prohibitions,  agaiuHt  the  doing 
by  corporations  of  acts  beyond  the  scope 
of  the  corporate  powers,  courts  appear  to 
give  littls  effect."  Tayl.  Corp.  §  295; 
('urtis  V.  Leavitt,  15  N.  Y.  54;  Unlstead  v. 
Mayor.  3  N.  Y.  430-483.  And  in  many  cases 
(and  these.  In  our  opinion,  the  mo6t  author- 
itative) where  tbe  statute  has  a  specific, but, 
at  the  same  time,  an  Implied,  applioatton, 
the  doctrine  of  estoppel  againatthe  benefi- 
ciary of  an  executedcontract  is  not  chauged. 
Thus,  iu  the  case  of  Bank  v.  Mathews,  98 
U.  S.  621,  it  was  held  by  the  supreme 
court  of  the  United  States  that  a  national 
bank  could  enforce  against  a  mortgagor 
a  mortgage  on  real  estate  executed  to  It  as 
collateral  security  for  future  Indebtedness; 
and  this,  though  the  transaction  was  a 
loan  on  real  estate,  and  though,  by  a  stat- 
utory provision  regulating  its  powers, 
(Rev.  St.  D.  S.  S  5137,)  it  was  by  clear  im- 
plication "forbidden  to  loan  money  on  real 
estate.  The  sovereign  power  alone  can 
complain  of  the  transaction.  "We  can- 
not,^ is  tbe  language  of  the  court, "  be- 


lieve it  was  meant  that  stockholders,  and 
perhaps  depositors  and  their  creditors, 
should  be  punished,  and  the  borrower  re- 
warded, by  giving  success  to  this  defense, 
whenever  the  offensive  fact  shall  occur. 
The  Impending  danger  of  Judgment  of 
ouster  and  diasolutiou  was,  we  think,  tbe 
check,  and  no  other,  contemplated  by  con- 
gress. "  It  appears  to  be  tbe  settled  rule 
and  doctrine  of  our  highest  tribunal  that 
the  benefited  party  to  a  contract  executed 
by  a  corporation  shall  be  held  estopped 
from  resisting  the  demand  of  a  corpora- 
tion founded  upon  such  contract,  even 
though,  by  the  statutory  charter  of  the 
corporation,  it  is,  by  clear  Implication, 
forbidden  to  enter  into  the  contract. 
Bank  v.  Whitney,  103  U.  S.  99;8wope  T. 
Leffingwell,  105  V.  S.  S;  Reynolds  ▼. 
Bank,  112  U.  S.  406,  6  Sup.  Ct.  Rep.  317. 
We  therefore  agree  with  tbe  court  below 
that  the  appellants,  having  received  tlie 
benefit  of  the  loan,  are  in  no  position  to 
qnestlon  its  validity,  and  we  conclude  that 
the  jndguient  should  be  affirmed. 

Stayton,  (/.  J.    Affirmed,  as  per  opin- 
ion of  commission  of  appeals. 


MDBLLBB  v.  RICH4RDSON  ot  at. 

{Swpreme  Court  of  Texas.    Nov.  27, 189L) 

EXEHFTIONS— BOARDINO-HOUSB  FcKNITUBa. 

Rev.  St.  art.  33S6,  exempts  from  sale  under 
execution  "all  household  and  kitchen  furniture" 
of  the  debtor,  field,  where  a  widoiv  with  one 
child  occupied  a  house  of  seven  or  eight  rooms, 
and  took  boarders  incidentally  for  the  purpose  of 
support,  that  she  was  entitled  to  bold  exempt 
from  sale  the  furniture  In  the  rooms  oooupied  by 
tbe  boarders. 

Appeal  from  district  conrt,  Tarrant 
county;  R.  B.  Becrhau,  Judge. 

Action  by  W.  H.  Mueller  against  J.  C. 
Richardson  and  others.  From  a  Judg- 
ment for  defendants,  plaintiff  appeals. 
AflBrmed. 

R.  J.  Boykln  and  W.  R.  Sawjrera,toT  ap- 
pellant. 

Btayton,  C.  J.  Appellant,  having  a 
Judgment  against  Mrs.  Margaret  Byrne, 
caused  an  execution  thereon  to  be  issued 
and  levied  by  tbe  sheriff  or  deputy  of  Tar- 
rant county  on  household  goods  found  in 
tbe  house  which  was  the  home  of  Mrs. 
Byrne  and  her  family,  at  that  time  con- 
sisting of  one  child.  The  sheriff,  however, 
after  the  levy  was  made,  became  satisfied 
that  the  property  was  exempt  from 
forced  sale,  and  released  it,  wberenpon 
this  proceeding,  by  way  of  motion,  was 
brought  against  him  and  tbe  sareties  on 
his  official  bond,  to  compel  them  to  pay 
tbe  Judgment.  A  trial  was  bad  without  a 
Jury;  and  the  court,  finding  that  theprop- 
erty  levied  upon  was  exempt  from  forced 
sale,  entered  a  judgment  (or  defendants, 
from  which  this  appeal  is  prosecuted. 

Tbe  evidence  shows  that  the  property 
levied  upon  consisted  of  such  household 
and  kitchen  furniture  as  was  in  use  in 
the  residence  of  Mrs.  Byrne,  which  con- 
sisted of  a  house  having  some  seven  or 
eight  rooms,  besides  a  separate  room  for 
servants.  Tbe  furniture  was  such  as  Is 
nsnally  found  in  such  resldenceu,  and  ap- 
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pellant  seetna  to  have  tliuUKbt  that  only 
«uch  Furniture  as  Mrs.  Brrne  anil  her  son 
would  ordinarily  need  for  their  own  usfl 
would  be  exempt  from  forced  sale.  Mrs. 
Byrne  was  a  widow,  who,  (or  a  support 
for  herself  and  child,  seems  to  have  been 
compelled  to  take  some  boarders,  who  oc- 
cupied rooms  in  the  bouse ;  but  such  per- 
sons as  she  so  received  were  selected  and 
ted  and  lodged  under  specific  contracts, 
and  at  no  time  was  the  house  opened 
to  the  public.  The  statute  now  in  force 
exempts  from  forced  sale  "all  honsebold 
and  kitchen  furniture."  Rev.  St.  art.  2835. 
There  is  no  limitation  on  the  exemption, 
based  either  on  value  or  necessity  of  the 
tamllyfor  the  use  uf  the  property  to  which 
theexemptlon  applies ;  and  the  only  Inquiry 
in  this  case  Is,  was  the  property  levied  up- 
on, within  the  meaning  of  the  statute, 
"household  and  kitchen  furniture?"  It  is 
not  denied  that  the  property  seised  was 
such  as  was  adapted  to  household  and 
kitchen  uses,  and  the  exemption  is  ({iven 
to  every  family.  The  meaning  of  the 
words  "household"  and  "furniture,"  as 
used  In  the  statute  now  in  force,  was  con- 
sidered in  Alsup  v.  Jordan,  69  Tex.  804,  6 
S.  W.  Bep.  831,  and  we  might  rest  a  hold- 
ing that  the  property  In  question  was  not 
subject  to  forced  sale  on  what  was  said  in 
that  case;  but  we  will  notice  some  ad- 
judicated cases,  the  holdings  In  which  lead 
to  the  same  result.  In  Honpes'  Appeal,  6U 
Pa.  St.  220,  it  appeared  that  a  testatrix 
made  a  bequest  of  her  "household  furni- 
ture, "and  a  question  arose  as  to  what 
passed  under  that  bequest.  The  testatrix 
was  the  keeper  of  a  large  boarding-school, 
furnished  with  sudh  things  as  were  neces- 
sary for  the  boarding  and  lodging  of 
pupils,  as  well  as  with  necessary  desks 
and  other  furniture  for  the  school-rooms : 
and  It  was  held  that  the  l>equest  passed 
all  beds  and  other  furniture  used  by  the 
boarding  pupils,  as  well  as  that  used  by 
the  testatrix  for  home  purposes,  but  that 
it  did  not  pass  desks  and  other  furniture 
of  the  school-rooms.  In  disposing  of  the 
case  the  court  said:  "It  [household  furni- 
ture] comprises,  Sa  has  been  said  in  sev- 
eral cases,  everything  that  contributes  to 
the  convenience  of  the  householder  or  or- 
nament of  the  house.  Kelly  v.  Powlet, 
Amb.  610;  Cole  v.  Fitzgerald.  1  Sim.  &  8. 
189;  Carnagy  v.  Woodcock,  2  Munf.  289. 
It  is  contended,  however,  that  the  circum- 
stances In  this  case  show  that  the  testatrix 
used  these  words  in  a  more  restricted 
sense.  These  circumstances  are  that  the 
testatrix  kept  a  boarding-school;  that  the 
greater  part  of  the  furniture  in  question 
was  for  the  use  of  the  boarders:  that  it 
forms  a  large  portion  of  her  whole  furni- 
ture; and  that  only  a  part  of  the  house  In 
which  she  lived  was  furnished  for  her  own 
use  and  comfort.  Hence.  It  is  argued  that 
the  bequest  should  be  confined  to  the  ar- 
ticles so  used  by  her.  I  agree  that  the  fur- 
niture of  the  school-room  is  not  household 
furniture.  Desks,  stools,  slates,  Inkstands, 
maps,  globes,  etc.,  cannot  be  brought  with- 
In  that  category.  The  fact  thatthe  testa- 
trix occupied  oneof  the  rooms  In  the  house 
in  which  she  resided,  for  the  purpose  of  a 
school,  would  make  no  difference.  But, 
as  to  the  remaining  articles,  Itis  not  easy 


to  see  how  those  employed  for  the  com- 
fort and  convenience  of  boarders  can  be 
dlHtinguished  from  such  as  are  for  tlie  use 
of  the  members  uf  the  family, or  guests  en- 
tertained without  pay.  It  cannot  be  pre- 
tended that  those  would  not  be  included  ; 
otherwise,  the  words  would  be  narrowed 
down  by  construction  to  articles  used 
personally  by  the  testatrix  herself,  and  for 
this  there  is  neither  reason  nor  authority. 
It  cannot  be  affected  by  the  size  of  the  ee- 
tabllshment.  A  poor  widow  ekes  out  her 
livelihood  In  a  small  house  by  taking  two 
or  three  boarders.  Would  not  the  furni- 
ture of  her  parlor  and  kitchen,  as  well  as 
of  her  guest  chambers,  pass  by  a  bequest 
of  her  household  stuff?  It  so,  can  it  make 
any  difference  that  there  are  fifty  or  one 
hundred  boarders?  Where  is  the  line  to 
be  drawn  ?  No  donbt,  if  a  cabinet  maker 
or  upholsterer  or  other  tradesman  were 
to  make  a  will  in  these  words,  articles  In 
his  store  or  shop,  answering  to  the  de- 
scription, would  not  pass,  though  he 
might  ha vehis residence  in  thesamehouae. 
They  would  be  in  the  way  of  trade.  So, 
if  the  keeper  of  an  hotel  lived  In  a  different 
house,  the  words  would  admit  of  a  dltTer- 
ent  construction."  See,  also.  Bop.  Leg. 
253;  Le  Farrant  v.  Spencer,  1  Ves.  Sr.  97. 

If  the  statute  only  exempted  household 
and  kitcheu  furniture  necessary  for  the  use 
of  the  family,  then  an  Inquiry  would  arise, 
as  in  the  case  of  Weed  v.  Daycon,  40  Conn. 
295,  whether  such  furniture,  used  to  ac- 
commodate boarders  as  well  as  to  enable 
Mrs.  Byrne  to  make  a  support  for  herself 
and  child,  would  be  exempt;  but  no  such 
question  arises  in  this  case.  In  Uelden- 
heimer  v.  Blumeukron,  56  Tex.  314,  It  was 
held  that  personal  property  adapted  to 
the  uses  to  which  household  and  kitchen 
furniture  are  applied  was  not  exempt 
from  forced  sale  under  foreclosure  of  chat- 
tel mortgage,  in  so  far  as  It  was  used  for 
hotel  or  r^taurant  purposes,  or  held  only 
for  that  use.  It  seems  to  ns  that  personal 
property  held  only  for  the  pnrposeot  busl- 
nesH,  such  as  that  of  hotel  or  restaurant 
keeping,  ought  not  to  be  held  "household 
and  kitchen  furniture, "  within  the  mean- 
ing of  the  statute  giving  exemptions,  al- 
though thatused  by  tbefamllyin  the  same 
building,  for  the  comfort  and  convenience 
of  the  family,  might  be;  for  in  the  one  cane 
the  property  is  held  and  used  for  purposes 
of  business  and  profit,  to  secure  which  this 
particular  exemption  Is  not  given,  while 
in  the  other,  exemption  is  given  to  secure 
the  necessities,  comforts, and  convenience* 
of  the  family  in  the  home.  The  primary 
purpose  in  the  one  case  is  profit,  while  in 
the  other  it  is  protection,  comfort,  and 
convenience  to  the  family,  which  ought 
not  to  be  denied  because  incidentally  sup- 
port for  the  family  may  be  secured  by  the 
temporary  use  of  the  exempt  property  in 
the  home.  If  Mrs.  Byrne  hod  not  received 
boarders.  It  probably  would  not  have  been 
supposed  that  the  property  seised  was 
subject  to  forced  sale;  and  if,  within  the 
meaning  of  the  statute,  it  was  "house- 
hold and  kitchen  furniture,"  which  does 
not  depend  alone  on  the  character  of  the 
property,  but  upon  this  und  its  relation 
to  the  hoiue  existing  or  coutemplated, 
then  the  use  to  which  the  evidence  shows 
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it  was  applied  in  the  home  could  not 
direst  ber  right  to  liave  tlie  exemption. 
There  waa  no  error  in  the  judgment,  and 
it  will  be  afBrmed. 


Habgbavb  v.  Vauobn  et  at. 

(Supreme  Court  cf  Texas.    Nov.  87, 1891.) 

Obath  bt  WBo:<eFUi.  Act — Liabiliti  of  Prinoi- 

FAL — Right  to  Pbbbmptort  Cbalxenob. 

1.  A  firm  of  druggists  and  its  prescription 
cleric  vere  Joined  as  defendants  in  an  action 
broDght  by  a  parent  to  recover  damages  for  tbe 
death  of  his  child  oanaed  by  the  mistalie  of  the 
derlt  in  patting  np  a  prescription.  Held  not 
such  ft  case  as  would  entltla  the  cleric  to  chal- 
lenge six  Jurors  in  addition  to  the  six  challenges 
byUie  other  defendants,  under  Kev.  BL  art.  S084, 
which  provides  that  "each  party  to  a  civil  suit 
in  the  district  oonrt  sliaU  be  entitled  to  six  per- 
empton-  challenges. " 

i.  Thongh  the  meml>en  of  the  firm  were  not 
liable  for  the  death  of  the  child,  yet  the  petition 
having  alleged  the  cost  of  medical  attendance 
and  other  expenses,  recoverable  by  the  parent, 
without  referenue  to  the  statute  giving  an  action 
for  injuries  resulting  in  death,  tbe  court  erred 
in  instructing  the  ]nry  that  the  right  of  plaintiff 
to  recover  depended  on  whether  death  resulted 
from  the  negligent  act 

Appeal  from  district  court,  Hopkina 
county;  B.  F.  Loo.sry,  Judge. 

Action  by  M.  B.  Hargravn  against 
Vaughn  A  Cuuiming  and  another.  From 
a  Judgment  (or  defendants,  plaintiff  ap- 
pc-alH.     Ke^^rsed. 

•/.  H.  Dinamore  and  J.  A,  B.  Putoam, 
for  appellant.  Leneb  &  Templeton,  King, 
Whittle  &  Son,  and  E.  B.  Perkins,  (or  ap- 
pellees. 

Statton,  C.  J.  This  action  was  brought 
by  Hargrave  against  Vaughn  &  Curoming, 
who  were  partners  engaged  In  the  busi- 
ncHS  of  apothecaries,  and  against  J.  R. 
Smith,  who  was  their  clerk,  to  recover 
damages  resulting  from  the  fact  that  the 
ciprk.  when  a  prescription  was  presented 
to  him  for  medicine  not  poisonuns  or 
burtlnl,  negligently  put  up  and  delivered 
to  him  a  drug,  not  called  for  by  tbe  pre- 
scription, which  was  poisonous  and  hurt- 
ful to  his  rhild,  for  whom  tbe  prescription 
waa  made  by  her  physician,  in  ignorance 
of  tbe  fact  that  tbe  medicine  delivered  by 
the  prescription  clerk  was  not  that  called 
for  by  tbe  prescription.  The  petition  al- 
leged the  giving  of  the  poisonous  drui;  to 
the  child  ;  that  its  sickness  and  death  re- 
sulted from  this;  and  clulmed  damtiges 
against  all  the  defendants  lor  loss  of  serv- 
ices of  the  child  until  her  majority,  she 
being  at  the  time  uf  her  death  less  than 
two  years  old.  He  also  sought  to  recover 
tbe  costs  of  medicines,  medical  attention, 
and  for  services  to  the  child  rendered  nec- 
essary by  her  illness.  Defendants  Vaughn 
&  Cumming  excepted  to  the  petition  on 
the  ground  of  misjoinder  of  causes  of  ac- 
tion, and  on  the  further  ground  that  it 
showed  no  cause  of  action  against  tbcm. 
It  appearing  therefrom  that  the  injury 
resolted  from  thenegilgenceof  their  agent, 
but  they  did  not  except  to  su  much  of  the 
petition  as  claimed  damages  for  the  serv- 
ices of  the  child  from  the  time  intervening 
between  the  period  of  her  death  nnil  time 
of  her  majority.   They  answered  by  a  gen- 


eral denial,  and,  further,  that  their  clerk 
was  a  skilltnl  apothecary,  and  a  careful 
man,  and  that  they  were  not  negligent  in 
employing  him  and  in  keeping  him  in  their 
service.  Defendant  8ml  th  filed  a  general 
demurrer,  and  also  a  special  exception, 
which  questioned  the  suflBciency  of  the 
averments  of  the  petition,  in  which  negli- 
gence was  pleaded.  He  also  filed  a  gen- 
eral denial,  and  pleaded  the  statutes  of 
limitation,  as  had  done  his  co-defendants, 
but  there  were  bo  grounds  tor  these  last 
pleas.  The  court  overruled  all  the  excep- 
tlons,  and,  when  the  case  was  called  for 
trial,  there  were  only  10  of  the  regular 
panel  of  jurors  for  the  term  present,  who 
were  not  subject  to  challenge  for  cause, 
and  the  court  permitted  Vaughn  &  Cum> 
ming  peremptorily  to  challenge  six  of 
them ,  and  Smith  thos  to  challenge  six  more. 
To  this  appellant  objected,  and  the  ruling 
is  assigned  as  error.  The  statute  pro- 
vides that  "each  party  to  a  civil  suit  in 
the  district  court  shall  be  entitled  to  six 
peremptory  challenges."  Rev.  t^t.  art.  30S4. 
We  do  not  understand  that  by  the  word 
"party"  is  meant  "person,"  and  that  in 
a  case  In  which  there  are  more  than 
one  plaintiff  or  defendant  to  an  action 
each  will  be  entitled  to  six  peremptory 
challenges,  bnt  that,  where  the  issues  to  be 
tried  between  the  plain  tiffs  and  defend- 
ants are  the  same,  then,  within  the  mean- 
ing of  the  statute,  there  are  bnt  two 
"parties"  to  tbe  action.  The  liability  ot 
each  of  the  defendants  depepds  on  the 
same  (act,  though  tbe  extent  of  tbe  lia- 
bility of  one  may  be  greater  than  can  be 
fixed  on  the  other  de(endant8.  There  is 
DO  claim  made  by  some  of  the  defendants 
against  another,  in  any  event,  nor  are 
they  shown  to  have  bad  adversary  inter- 
ests  which  would  be  affected  by  tbe  finding 
of  the  jury,  and  we  are  of  opinion  that  the 
court  erred  in  permitting  defendants  to 
make  more  than  six  peremptory  chal- 
lenges. Jones  V.  Ford,  60  Tex.  130.  As 
said,  in  case  cited,  cases  may  arise  in 
which  plaintiffs  or  defendants  may  be- 
come entitled  to  more  than  six  peremp- 
tory challenges;  but  this  is  not  such  a 
case,  and  it  does  not  now  become  neces- 
sary to  determine  under  what  circum- 
stances such  a  light  will  exist.  Tbe  court 
instructed  the  jury  to  find  for  defendants 
unless  they  believed  from  the  evidencetbat 
the  death  of  the  child  resulted  from  tbe 
administration  of  the  poisonous  drug, 
and  this  is  assigned  as  error.  It  is  evi- 
dent, under  the  averments  of  tbe  petition, 
that  Vaughn  &  Cumming  were  not  re- 
sponsible for  any  injury  to  plainttS  result- 
ing from  tbe  death  of  the  child,  for  it  was 
clear  that  the  statutes  on  which  such 
actions  are  based  would  not  render  them 
liable  to  such  an  action  for  the  negligence 
of  their  agent,  though  tbe  agent  may  be 
liable.  Hendrick  v.  Walton,  69  Tex.  192, 
6  8.  W.  Rep.  74!).  The  [lelition,  however, 
did  allege  facts  which  would  entitle  plain- 
tiff to  maintain  an  action  against  the  mas- 
ters as  well  as  the  servant  for  injuries 
caused  by  the  administration  of  the  poi- 
sonous drug.  It  alleged  the  cost  of  med- 
icine, mertical  attendance,  cost  of  care  of 
the  child,  and  other  like  things,  which 
might  be   recovered    under  tbe  common 
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law  by  the  parent,  without  reference  to 
the  statute  giving  actlouH  in  certain  cases 
tor  Injuries  resulting  in  deatti,  and  as  to 
suuh  cauEieB  of  action  the  question  whether 
the  ehilrl  died  from  the  effect  ot  the  poison- 
ouR  drug  the  parent  claims  to  have  admin- 
iRterea,  through  the  negligence  of  any  or 
all  of  defendants,  was  an  unimportant  in- 
qairy.  If  such  negligence  made  it  proper 
and  necessary  for  the  parent  to  incur  the 
expenses  and  perform  the  services  alleged, 
then  a  rvcovery  therefor  might  he  had, 
although  the  death  of  the  child  may  not 
bave  been  caused  by  the  negligent  act, 
and  the  court  erred  iu  instructing  the  jury 
that  the  right  ot  plaintiff  to  recover  de- 
pended on  whether  death  resulted  from 
the  negligent  act.  The  questions  raised 
by  other  assignmenta  ot  error  may  not 
arise  upon  another  trial,  and  It  1h  not 
deemed  necessary  to  consider  them,  bat, 
for  the  errors  noticed,  the  Judgment  of  the 
court  hnlow  will  be  reversed,  and  the 
cause  remanded. 


Oalbreatb  v.  Rbbves. 
(Supreme  Court  nf  Texcu.    Nov.  87, 1891.) 

VSHDOK  AND  VkNDEK— RbMOVAI.  OP  INODMBRAKCB 

—Lien  pob  Monbt  Paid. 

L  A  vendor  of  lands  subject  to  letise  aereed 
that  be  would  procure  the  cancellation  of  the 
lease  if  be  could,  and  that  if  be  could  not  be 
would  pay  to  defendant  tbe  lease  mono;,  or  trans- 
fer to  him  tbe  lease  notes.  So  time  was  fixed  on 
for  delivery  of  i>ossession  to  tbe  vendee.  Being 
unable  to  procure  such  cancellation,  or  to  trans- 
fer the  notes,  or  to  pay  the  lease  money,  tbe  ven- 
dor oBered  to  execute  his  note  for  the  lease  money, 
secured  by  lien  on  real  estate  as  a  substitute. 
Held,  that  tbe  vendee  was  justified  In  declining 
to  complete  tbe  contract. 

2.  Tbe  vendee  was  to  pay  $1,400  cash  and 
convey  certain  city  property  to  the  vendor,  as 
part  of  tbe  consideration.  He  paid  tbe  tl,400 
eaab  before  default  on  the  part  of  the  vendor,  but 
afler  such  default  declined  to  convey  the  city 
property.  Held  proper  for  tbe  court  to  give  the 
vendee  security  for  the  $1,400  paid  on  tbe  ven- 
dor's land. 

Error  from  district  court,  Navarro 
county;  Rufus  Haudy,  Judge. 

Action  by  J.  H.  Galbreath  against  A. 
C.  Reeves.  From  a  judgment  for  defend- 
ant, plaintiR  brings  error.    Affirmed. 

H.  L.  Stone,  for  plaintiff  in  error. 
McKle  &  Autry,  tor  defendant  in  error. 

Henut,  J.  This  suit  was  brought  by 
plaintiff  in  error  to  recover  f  2,0<X),  which 
be  charged  was  tbe  balance  of  the  pur- 
chase money  of  a  tract  ot  land  lying  in 
Navarro  county,  sold  and  conveyed  by 
him  to  the  defendant,  and  praying  for  a 
foreclosure  ot  Ills  vendor's  Hen.  The  de- 
fendant answered.  The  judge  filed  the  fol- 
lowing conclusions  of  fact  and  law  : 

"Conclusion  ottact:  (1)  Flaintifl  on  or 
about  December  1,  1888,  contracted  or 
agreed  verbally  with  defendant  to  sell  him 
the  land  described  in  pinlntiff's  petition. 
That  the  real  consideration  ot  the  sale,  as 
agreed  on  by  them,  was  not  stated  in  tbe 
deied,  but  the  same  was  the  aRsaniptlon  of 
a  lien  on  the  land  iu  favor  of  the  Texas 
Trust  Company  for  the  sum  of  9'2,750,  and 
the  interest  thereon;  the  payment  of 
91,400  iu  C(<Bh ;  and  the  conveynuce  to  be 
made  to  plaintiff  by  defendant  ot  a  bouse 


and  lot  in  the  city  of  Dallas,  at  an  agreed 
valuation  ot  93,000,  on  which  house  and 
lot  there  was  a  lien  for  the  sum  of  about 
91.080,  that  plaintiff  was  to  assume.  That 
when  this  contract  was  made  the  land 
contracted  to  be  sold  to  defendant  was 
leased  until  the  next  April  to  High  &  Tad- 
lock,  and  the  entire  agreement  ot  the 
parties  contemplated  was  that  plaintlB 
would  procure  the  cancellatiuu  ot  the 
lease,  it  be  could ;  if  not,  that  be  would 
pay  to  defendant  the  lease  money,  wbicb 
was  represented  to  be  9280,  or  transfer  the 
lease  notes  to  defendant.  (2)  After  the 
agreement  reached  as  above,  tbe  parties 
separated,  with  an  agreement  to  meet  in 
Dallas  on  the  following  Wednesday,  when 
tbe  necessary  papers  were  to  be  executed 
and  the  contract  carried  iuto  execution. 
That  the  parties  met  according  to  agree- 
ment, each  having  his  deed  written,  ready 
to  be  signed  end  acknowledged;  but  ow- 
ing to  the  lateness  ot  the  hour  when 
plaintiff  arrived,  and  tbe  limited  time  he 
bad  to  stay,  they  were  unable  to  get  an 
officer  to  take  their  acknowledgments. 
It  was  then  agreed  that  plaintiff  should 
return  home,  execute  bis  deed,  and  seuil  to 
defendant,  and  have  his  wife  join  in  tbe 
same,  and  that  defendant  should  execute 
his  deed  to  plaintiff,  and,  on  receipt  of 
plaintiff's  deed,  forward  tbe  same  to 
plaintiff.  That  on  this  day  defendant 
paid  to  plaintiff  the  91,400  ca^isideration 
in  his  deed,  by  procuring  for  him  and  de- 
livering to  him  the  receipt  of  Blankensbip 
&  Blake  for  that  amouut;  plaintiff  owIdk 
the  firm  of  Blankensbip  A  Blake  that 
amount.  It  whs  atlll  understood  that  tbe 
contract  was  the  same  as  at  first,  with  ref- 
erence to  the  cancellation  of  plaintiO's 
lease,  ur  the  payment  by  him  to  defendant, 
or  transfer  of  the  lease  or  notes.  (3)  The 
plaintiff.  In  pursuance  ot  tbe  last  agree- 
ment, on  returning  home,  executed  bis 
deed.  In  wblcb  his  wife  joined,  and  for- 
warded the  same  by  mail  to  defendant, re- 
questing him  (defendant)  to  forward  It  to 
him,  iplalntifT,)  and  In  the  same  letter  in- 
formed him  that  be  could  not  carry  oat 
the  part  of  the  contract  in  reference  to  tbe 
lease,  as  the  party  who  held  the  lease  notes 
had  cashed  them  at  tbe  bank,  and  request- 
ed defendant  to  forward  his  deed,  to 
wbicb  defendant  replied,  declining  to  send 
the  deed  to  the  Dallas  property  until  be 
was  put  In  possession  of  tbe  land  deeded 
him  by  plaintiff,  or  until  plaintiff  sbonid 
pay  him  9380,  the  value  ot  the  lease.  To 
this  plaintiff  replied  that  be  had  no 
money,  but  that  be  would  execute  and  de- 
liver to  defendant  bis  note  tor  the  9280. 
with  vendor's  lien  on  the  Dallas  property, If 
defendant  would  deed  it  to  him.  This  prop- 
osition defendant  declined.  Defendant  pro- 
posed to  surrender  to  plaintiff  his  deed  If 
plaintiff  would  pay  him  back  the  91.400  or 
give  him  a  note  for  the  91,400  paid,  with  a 
iipu  on  theland  conveyed  by  the  deed.  This 
proposition  plaintiff  declined.  Defendant 
also  testified,  and  was  not  contradicted, 
that  he  had  offered  to  take  91.200  from 
plaintiff,  and  deliver  up  his  deed  from 
plaintiff  and  wife,  and  tliis  was  deillned 
by  plaintiff.  (4)  When  the  original  con- 
tract of  sale  was  made,  no  particular 
time  was  specified  when  plaintiff  was  t» 
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deliver  tho  possession  of  the  land  to  de- 
fendant, but  plaintiH  wan  to  procnre  the 
caucellatiou  ot  tbe  leasp,  II  be  could;  If 
nut,  that  he  wuulrl  deliver  to  defendant 
tbe  lease  notes,  fiat  the  terms  of  the 
trade  were  general,  Just  being  that  plaln- 
tiO  would  do  certain  things,  the  things  be 
ogrevd  to  do.  and  defendant  likewise 
'wuuld  do  certain  things  as  he  agreed  to 
do.  Defendant  retained  the  deed  executed 
and  sent  blm  byplaintlH;  and,  no  agree- 
ment having  been  reached  between  them, 
tfie  plaintiff,  on  tbe  9tb  day  of  September, 
brought  this  suit.  Further,  that  J.  H. 
Oalbreath.  plaintiff,  was  at  tbe  date  of 
trade,  and  bas  been  everBince.insolvent. 

"  Conclusion  ot  law :  fnder  tbe  forego- 
ing tacts,  the  court  finds  that,  when  plain- 
tiff Informed  defendant  ot  his  inability  to 
comply  with  that  part  ot  tbe  contract  in 
reference  to  the  lease,  defendant  was  no 
longer  bound  to  carry  out  bis  part  of  said 
contract;  and  having  tendered  plaintiff's 
de«Hl  into  court,  with  the  prayer  that  said 
contract  be  canceled  entirely,  the  court 
finds  that  such  a  course  will  be  an  equita- 
ble and  Just  conclusion  of  tbe  controrersy 
between  the  parties,  and  it  so  finds.  The 
court  finds  tbat  defendant  is  entitled  to  a 
lien  on  the  land  described  in  plaintiff's  pe- 
tition for  thef  1,400  paid,  with  interest  from 
tlie  date  of  payment.  Tbe  court  finds 
that  the  contract  was  in  its  entirety  a 
contract  whereby  plaintiff  in  this  case  waB 
obligated  (1)  to  execute  and  deliver  to 
defendant  a  deed  to  tbe  land  In  Navarro 
county;  and  (2)  to  give  defendant  posses- 
sion ot  It,  or  transfer  defendant  tbe  notes 
fur  which  the  same  was  leased,  or  pay  de- 
fendant the  sum  of  y'-S'^O,  (which  was  un- 
derstood to  be  tbe  amonnt  of  said  lease 
note;)  and  (8)  to  assume  the  debt  against 
defendant's  Dallas  property.  And  defend- 
ant herein  obligated  himself  (1)  to  pay 
91.400  in  cash:  and  (3)  to  roalce  deed  to 
plaintiff  to  tbe  Dallas  property;  and  (8) 
to  assume  the  indebtedness  against  the 
Navarro  dounty  land,  ot  some  9:!,750.  And 
tbat,  plaintiff  having  failed  entirely  in  the 
performance  of  the  second  part  of  his 
agn^ment,  by  refusing  to  comply  there- 
with, before  any  default  on  tbe  part  of 
defendant,  defendant  is  entitled  to  have 
the  entire  contract  rescinded  and  canceled, 
and  to  be  by  tbe  court  restored,  as  near 
as  may  be,  to  bis  stHtas  before  tbe  trade; 
and  hence  the  judgment  canceling  tbe 
trade  and  establishing  defendant's  claim." 

A  decree  was  entered,  canceling  tbe  deed 
from  plaintiff  to  defendant,  and  awarding 
to  tbe  defendant  the  purchase  money  by 
him  paid,  with  interest,  and  establishing 
It  HB  a  lien. upon  the  Navarro  county  land. 

The  contract  was  never  executed.  Tlie 
agreement  of  Reeves  was  to  convey  tbe 
Dallas  property  In  consideration  of  bis 
receiving  either  the  immediate  possession 
of  the  Navarro  land,  or  the  lease  notes,  or 
the  Rum  of  money  that  they  represented, 
among  other  considerations.  The  plain- 
tiff liad  DO  right  to  deiuand  a  specific  per- 
formance by  Reeves  of  bis  part  of  the  con- 
tract, witbont  at  tbe  same  time  discharg- 
ing his  own.  He  could  not  demand  of 
Reeves  tbat  he  should  accept  something 
not  consented  to  by  bini  as  a  substitute, 
and  proceed  to  execute  the  contract  in 


other  respects;  and  no  more  conld  tbe 
court  add  to  the  contract  a  circumstance 
not  within  the  agreement  ot  tbe  parties, 
and  compel  its  performance,  as  charged 
by  the  court.  When  one  of  the  parties 
failed  to  execute  the  agreement  upon  bis 
part,  and  tbe  other  one  refused  to  com- 
plete it  or  to  accept  a  substitute,  and 
offered  and  demanded  a  cancellation,  it 
became  the  duty  of  the  court  to  adminiB> 
terthat  relief.  It  was  done  by  canceling 
the  deed  that  the  defendant  had  received, 
and  by  requiring  thK  plaintiff  to  refund 
the  money  he  had  received.  When  the 
deed  that  thedefendant  held  as  his  security 
was  surrendered,  it  was  correct  to  give 
him  security  upon  tbe  land.  The  security 
given  the  defendant  was  properly  upon 
the  Navarro  land,  owned  by  the  plaintiff, 
and  not  upon  the  Dallas  land,  owned  by 
himself.    Tbe  judgment  is  athrmed. 


MDNSRSHBiMeR  et  at.  v.  Fairr&nkb  et  al. 

(Supreme  Court  of  Texas.    Nov.  37, 1881.) 

DiSTsicT  Courts  — Rkodlar  and  Spbciai,  Tebiu 
— JcDQEs  Holding  out  or  District. 

1.  Sayles'  I3t.  art.  1128,  i  3,  requires  special 
terms  of  the  district  court  to  bo  beld  at  a  time 
not  less  tbau  80  days  after  adjoummeiit  of  Oxo 
regiilur  term,  litmj  of  the  districts  consist  of 
a  number  of  counties,  witlt  no  interval  of  time 
between  the  terms  of  the  district  court  in  each, 
so  that  tbe  holding  of  a  special  term  in  one  of 
such  counties  by  the  judge  of  the  same  district 
after  30  days  from  the  end  of  the  reprular  term  is 
in  many  instances  impracticable.  Held,  lor  that 
reason,  proper  for  tbe  judge,  while  holding  a 
term  in  one  county,  to  call  in  another  district 
judge  to  hold  a  special  term  for  him  in  another 
of  his  counties. 

2.  In  such  case  the  judge  called  In  is  compe- 
tent to  hold  such  special  term,  under  Const,  art 
6,  S  11,  which  provides  that  "the  district  judges 
may  exchaoge  districts,  or  hold  courts  for  each 
other,  when  they  deem  it  expedient " 

Appeal  from  district  court,  Bowie  coun- 
ty: John  L.  Shbppard,  Judge. 

Action  by  Muncesheimer  &  Klein  against 
N.  K.  Fairbanks  &  Co.  From  a  judgment 
for  defendants,  plain tiffc!  appeal.   Affirmed. 

Todddt  Hadgias,  for  appellants.  Vaugb' 
OB  &  Leary,  for  appellees. 

Hb.vrt,  J.  The  only  assignment  of  er- 
ror in  this  cause  is  tbat  "the  court  erred 
in  overruling  appellants'  objections  to  be- 
ing required  to  amend,  and  in  rendering 
judgment  In  this  cause,  because  no  regu- 
lar term  nor  any  legal  special  term  of  the 
district  court  was  in  session."  It  issbown 
by  a  bill  of  exceptions  that  a  special  term 
of  the  district  court  of  Bowie  county  had 
been  ordered  by  tbe  judge  of  the  district  bo 
which  that  county  belongs.  At  the  time 
named  for  holding  the  special  term  the  pre- 
siding judgeofthatdistrict  was  engaged  in 
holding  n  regular  term  of  liis  court  in  an- 
other county  belonging  to  his  district, and 
nt  ills  requsst  the  judge  of  another  district 
held  the  special  term.  The  contention  is 
that  two  terms  of  the  court  cannot  be  held 
at  the  same  time  in  nny  district.  The  law 
provides  tbat  the  judge  who  orders  a  spe- 
cial term  "shall  appoint  the  time  for  the 
holding  of  such  special  term  at  a  day  not 
less  than  thirty  days  after  the  aOjoom- 
meat  ot  the  regular  term  at  which  such 
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order  1b  eDtered,  which  order  shall  state 
the  length  of  time  deemed  necessary  for 
the  holding  of  sacb  special  term. "  Article 
112S,  §  2,  Sayles'  St.  Many  of  the  Judicial 
districts  of  the  state  consist  of  a  number 
of  counties.  Upon  the  termination  of  a 
term  in  one  county  a  term  usually  betrins 
in  another,  without  an  interval  of  time 
Intervening,  and,  unless  the  special  term 
can  be  held  while  a  court  is  being  held  in 
some  other  county  of  the  district,  the  law 
would  be  of  but  little  practical  effect,  as  In 
many  counties  it  could  have  no  operation. 
When  a  special  term  is  called  in  the  man- 
ner provided  for  by  the  statutes  oil  the 
subject,  and  a  Judge  qualified  to  hold  it 
can  be  procured  by  observing  such  stat* 
ntes  as  are  applicable,  when  the  judge  of 
the  court  Is  absent,  we  think  It  may  and 
should  be  done  without  regard  to  the 
cause  of  the  absence  of  the  judge,  and  the 
court  so  called  and  organized  should  be 
held,  notwithstanding  another  court  may 
be  lawfully  in  senslon  in  the  same  district. 
Article  1094,  Bev.  St.  The  constitution 
provides  that  "the  district  Judges  may  ex- 
change districts,  or  hold  courts  for  each 
other,  when  they  may  deem  it  expedient." 
Section  11,  art.  5.  The  Judgment  is  af- 
firmed. 


Solomon  y.  Seinnbr  et  aI. 
(Supreme  Court  of  Texas.    Not.  27, 1801.) 

VXNDOKS'    LiBSB  — BKVOBCBUJINT    AGAINST   DlCI- 

DBirt — ^Pasties. 
A  suit  may  be  brought  to  enforce  a  ven- 
dor's lien  against  the  widow  and  heirs  of  an  in- 
solvent deceased  vendee,  though  there  be  no  ad- 
ministration on  the  estate  of  the  vendee,  the  ob- 
ject of  such  salt  being  merely  to  enforce  the  lien, 
witbont  recovery  against  the  estate,  since,  in 
such  case,  there  oanoe  no  lien  superior  to  that  of 
the  vendor. 

Appeal  from  district  court,  Shelby  coon- 
ty;  James  I.  Perkins,  Judge. 

Action  by  T.  E.  Solomon  against  Sarah 
L.  Skinner  and  others.  From  a  judgment 
for  defendants,  plaintltt  appeals.  Re- 
versed. 

E.  B.  Wbeeler  and  Bryorly  &  Brewer, 
for  appellant. 

Gainrs,  J.  This  suit  was  brought  by 
the  appellant  to  recover  of  W.  A.  Skinner 
a  balance  alleged  to  be  due  upon  a  prom- 
issory note,  and  to  enforce  a  vendor's  Hen 
upon  a  tract  of  land  for  the  purchase 
money  of  which  the  note  was  given.  The 
original  defendant  died  while  the  suit  was 
pending,  and  the  appellees,  who  are  his 
widow  and  children,  were  made  parties 
defendant  as  his  heirs.  To  the  amended 
petition,  in  which  appellees  were  made 
parties,  a  demurrer  was  sustained;  and, 
a  trial  amendment  having  been  filed,  a  de- 
murrer was  again  interposed  and  sus- 
tained, and  the  suit  was  dismissed.  The 
amended  petition  alleged  that  the  estate 
of  W.  A.  Skinner  wiis  insolvent;  that 
there  was  no  administration  upon  it; 
and  thut  there  was  no  necessity  for  ad- 
ministration. The  trial  amendment  mere- 
ly changed  the  prayer  of  amendefl  orig- 
inal petition,  so  as  to  pray  for  a  sale  of 
the  land  to  natlsry  the  debt,  without  a 
personal  judgment  agulust  the  heirs.    We 


are  of  the  opinion  that  the  conrt  erred  in 
its  ruling.  It  is  true  that  under  oar  pro- 
bate system,  as  a  general  rule,  a  claim 
against  the  estate  of  a  deceased  person 
roust  be  enforced  through  an  administra- 
tor, and  not  by  a  suit  directly  against  the 
heirs.  This  is  the  case,  althongb  the  salt 
for  the  recovery  of  the  debt  be  pending 
against  the  debtor  at  the  time  of  bis 
death.  The  statute  authorises  the  suit  to 
be  revived  and  prosecuted  to  judgment 
against  the  administrator,  but  the  Judg- 
ment must  be  certified  to  the  county  court 
for  payment  in  due  course  of  administra- 
tion. But  the  case  made  by  the  petition 
under  consideration  is  peculiar.  We  at- 
tach no  importance  to  the  allegation  that 
there  is  no  necessity  tor  an  administra- 
tion. This  Is  a  conclusion  of  law,  and 
seems  consistent  with  the  allegation  of 
the  insolvency  of  the  estate.  It  maybe 
that  the  property  of  the  estate  subject  to 
be  administered  Is  not  sufficient  to  juatify 
the  expenses  of  administration.  But  even 
that  would  not  show  that  there  exists  no 
necessity  for  an  administration.  That 
condition  exists  when  there  are  no  deltta 
against  the  estate.  Possibly  It  may  also 
exist  when,  in  a  suit  like  this,  which  is 
pending  at  the  death  of  the  Intestate,  the 
debt  sought  to  be  recovered  la  the  only 
debt  against  the  estate.  Bat  the  petition 
contains  no  such  allegation,  and  we  need 
not  determine  that  question.  Bat  the 
facts  arc  averred  which,  if  true,  entitle  the 
plaintiff  to  enforce  the  vendor's  Hen  for 
the  payment  of  her  claim;  and  it  la  also 
averred  that  there  Is  no  adraintstration 
existing  upon  the  estate.  The  qaestion, 
then,  is,  did  the  district  court  have  power 
to  proceed  to  Judgment,  and  to  order  a 
sale  of  the  land  for  the  payment  of  the 
debt,  without  contravening  the  policy  of 
our  probate  laws?  These  laws  provide 
for  the  establishment  of  claims  against 
the  estute  of  a  deceased  person,  and  for 
their  classification  and  payment  in  a  cer- 
tain prescribed  order.  Their  purpose  Is 
mainly  to  protect  creditors  and  the  widow 
and  minor  children  In  their  respective 
rights.  Their  respective  priorities  conld 
not  be  pressed.  If  a  creditor  were  entitled 
to  enforce  his  claim,  through  the  ordinary 
tribunals,  which  have  Jurisdiction  of  salts 
for  the  collection  of  debts.  But  the  plain- 
tiff in  this  case,  by  her  trial  amendment, 
seeks  only  to  subject  the  land  to  the  pay- 
ment of  her  debt,  and  her  lien  as  to  that 
land  is  superior  to  all  other  claims  what- 
ever. Why,  then,  subject  her  to  the  ex- 
Ijcnse  of  forcing  an  administration  apon 
the  estate  of  her  alleged  debtor,  of  bring- 
ing in  the  administrator  when. appointed, 
and  then  of  taking  her  claim  to  the  conn- 
ty  court,  to  be  enforced  through  the  tedi- 
ous and  expensive  process  appropriate  to 
that  tribunal?  Tn  a  suit  like  the  present, 
there  being  no  administrator  to  be  made 
a  party,  and  the  creditors  not  being  repre- 
sented, their  rights  would  probably  not  be 
affected.  At  all  events,  they  could,  at  any 
time  before  the  sale  of  the  land  under  ex- 
ecution, arrest  the  proceedings  by  taking 
out  letters  of  administration,  and  draw 
the  enforcement  of  the  claim  to  the  county 
court.  Even  after  sale,  the  admlnistratur 
would  be  entitled    to   any  sarplus  that 
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flboald  remain  after  dischargins  the  debt. 
We  think  this  Ih  a  case  In  which  the  re- 
marks uf  the  court  in  Patterson  t.  Allen, 
50  Tex.  23,  are  applicable:  '"The  caaen  are 
namerona  in  which  heirs  have  been  al- 
lowed to  Mue  without  or  notwithstanding 
administration,  and  we  tbinli  that  when, 
by  an  account  ut  the  action  of  the  heirs, 
no  object  is  to  be  accomplished  by  admin- 
isterluK,  then  administration,  as  against 
them,  has  also  become unnecesHary."  The 
defendants  in  this  case  could  have  caused 
letters  of  adroiniatration  to  iHsue  had  they 
BO  desired.  They  have  not  done  so,  and  it 
is  not  perceived  that  administration  is  at 
all  necessary  to  protect  their  rights.  No 
allowance  which  could  be  made  to  them 
would  take  priority  over  the  claim  of 
plaintiff  as  to  the  land  which  is  sought  to 
he  Bobjected  to  the  payment  of  her  lien. 
If  not  in  contravention  of  our  laws  relat- 
ing to  the  estates  ol  deceased  persons,  the 
plaintiff  would  have  a  clear  right  to  the 
remedy  sought  in  her  trial  amendment. 
The  defendants  hold  the  legal  title  to  the 
land,  and  she  has  a  lien  upon  it  which  she 
seeks  to  enforce  In  a  court  of  equity.  But 
for  uur  statutes  she  would  have  an  un- 
queBtlonnble  right  to  such  relief,  and  we 
are  of  opinion  that  in  the  present  case 
they  do  not  preaent  an  obstacle  to  her  re- 
covery, provided  she  proved  the  case  al- 
leged In  her  petition.  Because  of  the  error 
of  the  court  in  BUBtaining  the  demurrer  to 
the  petition  after  filing  the  trial  amend- 
ment, the  judgment  Is  reversed,  and  the 
cause  remanded. 


Franklin  Codnt7  Co-op.  Asb'x  t.  Eubankb 

et  «/. 

(Supreme  Court  cf  Tauu.    Nov.  37, 1891.) 

ASSIOITMBIIT— GOMSntVOTION  OF  AQBESMBHT. 

Plaintiffs'  agent  offered  to  sell  a  claim 
•crainst  defendant,  for  ossh,  to  a  third  person, 
who  thereafter  sent  bis  check  to  plaintiffs  for 
the  amount  for  which  the  claim  was  offered.  The 
tatter  declined  to  aooept  the  check  until  they 
could  advise  with  their  agent,  and  aubseqaently 
informed  defendant's  agent  they  would  look  to 
defendant  lor  payment.  The  check  was  worth- 
less. Held,  that  a  payment  thereafter  by  defend- 
ant to  such  third  person  was  no  defense  to  plain- 
tiffs' action. 

Appeal  from  district  court,  Franklin 
coauty;  .Iobn  L.  Shrppard,  Judge. 

Artion  by  Eubanks  &  Co.  against  Frank- 
lin County  Co-operative  Association  for  a 
balance  of  account.  Judgment  for  plain- 
titTs.    Defendant  appeals.    Affirmed. 

J.  B.  Stiioger,  for  appellant.  Hir&m 
Glass,  for  appellees. 

STAyTON,C.  J.  This  action  was  brought 
by  appellees  to  recover  from  appellant  a 
balance  due  on  account,  and  judgment 
was  rendered  In  their  favor.  That  the 
balance  claimed  by  appellees  was  due  to 
them  is  not  denied,  but  it  is  claimed  that 
the  agent  of  appellees,  some  time  in  De- 
cember, 1888,  transferred  the  same  to  one 
Goudelock,  to  whom  appellant  executed  a 
due-bill  for  the  amount  to  be  paid  on 
January  1, 1889,  if  appellant  should  be  in- 
formed by  appellees  that  they  had  as- 
signed this  balance  to  Uondeloi-k.  The 
ancontradicted  evidence  shows  that  the 


agent  of  appellees  met  Goudelock  at  Bome 
time  between  the  13tb  and  18th  of  Decem- 
ber, and  proposed  to  sell  the  balance  of 
account  now  sued  on  to  him  for  a  sum 
equal  to  75  per  cent,  of  its  face  in  cash, 
but  that  Goudelock  was  then  away  from 
home,  aud  waa  given  24  hours  to  detor- 
rolne  whether  he  would  make  the  pur- 
chase. Goudelock  returned  home,  and  on 
December  18tb  sent  bis  own  check  on 
Mount  Vernon  Bank  tu  appellees  for  a 
sum  equal  to  75  per  cent,  of  the  balance 
of  account,  less  exchanee.  Goudelock  had 
no  money  in  bank  to  meet  tbat  check,  and 
appears  to  have  been  insolvent,  and  then* 
can  be  no  pretense  that  appellees  at  any 
time  agreed  to  receive  his  check  Instead 
of  cash,  or  tbat  the  transaction  was  to  be 
other  than  one  for  cash.  Appellees  had 
not  seen  their  agent  after  he  had  the  con- 
versation with  Goudelock,  and  when  the 
latter's  check  was  received,  with  letter  ac- 
companying it,  appellees  wrote  to  Goude- 
lock the  following  letter:  "Sherman,  Tex- 
as. Dec.  20,  1888.  Goudelock  &  Co.,  Mount 
Vernon,  Texas— Dear  Sir:  We  have  your 
favor  uf  IK,  inclosing  C.  K.,  and  we  don't 
understand  it;  we  bold  the  letter  &  ck.for 
explanation  from  you."  In  reply  to  tfc is. 
Goudelock  says  that  be  wrote  explaining 
the  transaction  with  appellees'  agent,  but 
he  doea  not  state  what  that  explanation 
was,  and  in  reply  to  that  letter  he  re- 
ceived the  following:  "Sherman,  Deo.  27, 
1888.  Goudelock  &  Co.,  Mount  Vernon, 
Tex.— Gents :  Your  letter  21  at  hand.  You 
say  you  remit  to  cover  Mr.  Cowan's  in- 
debtediieBS,  but  you  only  send  for  amt.  of 
$78.13.  We  still  don't  understand  it.  But 
if  Mr.  Pierce  made  a  trade  of  this  kind 
with  you,  it  will  bare  to  stick,  although 
we  don't  approve  of  it  by  any  means.  We 
wUl  see  Mr.  Pierce  when  he  comes  In. 
Youra.  etc.,  Eubankb  &  Co."  Pierce  was 
the  agent  of  appellees,  from  whom  Goude- 
lock claimed  to  have  bought  balance  of 
account  due  tbem,  and  Cowan  was  the 
agent  or  manager  of  the  aasociation  ap- 
pellant. On  December  27,  1888,  Cowan 
saw  appellees  at  their  place  of  busineHS  in 
Sherman,  and  then  made  Inquiry  about 
the  assignment  uf  balance  of  the  account 
to  Goudelock;  but  before  leaving  Sher- 
man he  was  informed  that  Gondelock'a 
check  would  not  be  received  in  Batisfaction 
of  any  agreement  made  between  him  and 
their  agent  Pierce,  but  should  look  to  ap- 
pellant for  payment  of  balance  due  on  ac- 
count. Before  seeing  Cowan,  but  on  same 
day,  appellees  bad  sent  to  him  a  telegram 
and  letter.  In  answer  to  one  from  bim, 
from  which  he  might  have  understood 
tbat  Goudelock  bad  sent  roone3'  sufficient 
to  pay  for  the  balance  of  account  under 
proposition  made  to  him  by  Pierce,  but 
these  he  did  not  see  or  receive  until  after 
he  bad  conversation  with  appellees  at 
Sherman ;  yet,  in  the  face  of  these  facts,  be 
says  that  be  aubsequently  paid  to  a  per> 
son  holding  the  due-bill  executed  to  Goude- 
lock the  sum  called  for  by  it. 

There  are  many  assignments  of  error 
questioning  thecorrectnesaof  thechnrgeof 
the  court  and  tlie  sufficiency  of  the  evi- 
dence to  sustain  the  linding  of  the  jury. 
On  the  facts,  the  claim  is  that  the  evidence 
showed  that  the  agent  of  appellees  had 
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authority  to  asRlgn  the  balance  of  the  ac- 
count, and  that  he  did  so,  or  that.  If  be 
had  not  Hiich  authority,  his  act  was  rati- 
fied by  his  priucipals,  and  Ooudelock's 
cbecic  received  in  payment.  That  Pierce 
never  agreed  to  asHlgn  the  balance  due  on 
the  account,  and  to  receive  in  payment 
therefor  anything  else  than  cash,  the  un- 
contradicted evidence  shows;  and  that 
neither  appellees  nor  their  agent  ever  ac- 
cepted the  check  ol  Goudelocic  in  satisfac- 
tion of  any  contract  to  transfer  the  bal- 
ance of  the  account  is  evident,  as  is  it  that 
the  agent  of  appellant  knew  that  fact  be- 
fore be  paid  any  money  to  the  bolder  of 
the  due-bill.  It  Is  unimportant  what  au- 
thority Pierce  may  have  had,  for,  in  the 
absence  of  compliance  by  Goudelock  witb 
the  real  contract  made  by  hlui  or  pro- 
posed, neither  Ooudelock  nor  appellant 
Ronld  acquire  a  defense  against  this  ac- 
tion. The  charge  of  the  court  presented 
the  law  of  the  case  to  the  Jury  very  clear- 
ly, and  Is  not  subject  to  the  many  objec- 
tions made  to  it,  and  It  wonld  be  but  a 
useless  consumption  of  time  to  state  and 
discuss  the  several  assignments  based  on 
supposed  errors  in  the  charge.  No  other 
Judgment  than  that  entered  could  have 
heeu  rendered  on  the  undisputed  facts  in 
tbe  case,  and  the  Judgment  will  be  af- 
firmed. 


International  &  O.  N.  By.  Co.  t.  Will- 
iams. 

(Supreme  Court  of  Texam.    Kov.  87, 1891.) 

MaBTBR  and  SeRYAIIT  —  DSFBOTIVB  Kachinebt — 
COMTUIBUTOBT  MeOLIOINCI  —  DCTT  OF  MUTSB 
— BBCCBITT  fob  Ck>ST8. 

L  The  evidence  bein);  that  a  railroad  em- 
ploye lemained  in  the  employ  of  the  company 
after  notifying  It  of  a  deleot  in  machlnury  ased 
by  him,  tbe  coart  erred  In  withdrawing  from  the 
Jury  the  question  of  his  contributory  negligenoe 
when  injured  by  the  machinery,  by  instructing 
them  that  it  would  not  t>e  negligence  for  the  em- 
ploye to  remain  with  his  master  after  ascertain- 
ing defents  in  the  machinery,  provided  be  noti- 
fled  the  master  thereof. 

3.  A  railway  company  is  bound  to  use  a  high 
degree  of  care  In  furnishing  and  keeping  in  re- 
pair machinery  for  the  use  of  its  servants,  but 
18  not  lx>und  to  furnish  machinery  tbat  is  abso- 
lutely safe. 

8.  A  motion  torequtre  plaintiff  to  gri^e  secu- 
rity for  costs  was  denied  becanae  made  after 
plaintlft  had  announced  himself  ready.  Held, 
judgment  luving  been  rendered  afcainst  defend- 
ant, including  costs,  that  the  same  should  not  be 
reversed  because  of  tbe  denial  of  the  motion. 

Apr>eal  from  district  court.  Smith  coun- 
ty;  Felix  J.  McCord,  Judge. 

Action  by  Henry  Williams  against  the 
International  &  Great  Northern  Railway 
Company.  From  a  Judgment  forplalntiff, 
defendant  appeals.    Reversed. 

Gould  &  Camp,  for  appellant.  H.  B. 
iiarsb,  for  appellee. 

Statton,  C.  J.  Appellee,  wblle  in  em- 
ployment of  appellant  as  a  section  hand, 
was  Injured  while  on  a  hand-car  tbat  was 
struck  by  another  following  it,  and  he 
claims  tbat  this  resulted  from  a  defective 
brake  on  the  hindmost  car.  After  plain- 
tiff had  announced  himself  ready  for  trial, 
defendant  sought  a  continuance  or  post- 
ponement of  the  case  until  a  later  day  of 


the  term,  and  also  presented  a  motion  for 
rule  on  plaintiff  to  give  security  for  costs. 
The  application  for  continuance  did  not 
show  sufficient  diligence  to  procure  tbe  at- 
tendance of  the  witnesses  for  whose  ab- 
sence a  continuance  or  postponement  of 
tbe  trial  was  asked,  and  tbe  court  over- 
ruled the  motion  for  rule  for  security  for 
costs  on  the  ground  that  the  motion 
came  too  late,  after  plaintlR  had  an- 
nounced himself  read}'  for  trial,  and  on  the 
further  ground  that  the  court  bad  by  pre- 
vious order  set  tbe  case  for  trial  on  tbe 
day  It  was  called.  The  statute  seems  to 
contemplate  that  such  motions  may  be 
madeandrnle  granted  "at  anytime  before 
final  Judgment,"  (Rev.  St.  art.  1436:)  hut 
If  a  court  should  overrule  such  a  motion, 
nrged  within  the  time  prescribed.it  would 
seem  that  a  Judgmentagalnstadefendaut, 
which  fixes  upon  him  liability  for  allcosts. 
ought  not  to  be  reversed  on  this  ground, 
unless  it  be  shown  tbat  some  Injury  re- 
sulted from  the  ruling.  It  appears  from 
tbe  evidence  of  the  plaintiff  himself  that  be 
had  been  In  the  employment  In  which  the 
handcar  claimed  to  have  been  defective 
was  used  for  about  six  months,  and  that 
he  knew  of  the  defect  within  two  days 
after  he  commenced  work,  and  from 
time  to  time  made  the  defect  known  tu 
the  section  foreiuan,  who  repeatedly 
promised  to  have  the  defect  repalre<l,  bat 
never  did  so.  NotwlthBtan<ling  thes^ 
facts,  he  continued  in  the  service  in  which 
the  car  was  used.  With  others,  the  ctturt 
gave  tbe  following  charge;  "The  plain- 
tiff would  not  be  guilty  of  negligence  ia 
working  witb  defective  machinery,  though 
he  might  know  of  Its  defects,  If  he  had 
Informed  tbe  master  or  his  agent  of  the 
defect,  and  the  master  or  his  agent  bad 
promised  to  fix  the  machinery."  The  usu- 
al charge  in  reference  to  contributory  neg- 
ligence was  given,  and  the  charge  closed 
as  follows:  "If  you  find  for  defendant, 
so  say  by  your  verdict.  As  before  stated. 
it  would  not  be  negligence  for  the  servant 
to  remain  in  the  employ  of  the  master  aft* 
er  the  Servant  found  f)nt  the  machinery 
was  defective,  provided  he  notified  the 
master, and  the  master  or  his  agentprom- 
Ised  to  repair  It.  But  If  he  knew  the  hand- 
car was  out  of  repair,  and  did  not  report 
It  to  tbe  master,  and  continued  to  use 
It,  then  he  cannot  recover,  and  you  will 
find  for  defendant."  The  giving  of  the 
charge  first  copied  is  bssigned  as  error. 
Whether  the  plaintiff  was  guilty  of  con- 
tributory negligence  was  a  question  of 
fact  for  the  Jury,  and  it  was  not  proi>er 
for  tbe  court,  in  effect,  to  declare  that  he 
was  not  so  guilty  if  for  a  period  of  about 
six  months  he  had  known  of  the  defect, 
and  continued  to  work  with  It,  provided 
be  had  informed  tbe  master  or  an  ag«-nt 
of  the  defect,  and  promise  had  been  made 
to  repair  It,  which  he  knew  had  not  been 
complied  with.  The  court  might  as  well, 
as  the  evidence  stood,  have  charged  the 
jury  that  the  plaintiff  was  not  guilty  of 
contributory  negligence.  The  court,  lo 
effect,  further  chargnd  the  Jury  tbat  it  was 
the  duty  of  appellant  to  furnish  Its  serv- 
ants with  safe  machinery,  which  was  ex- 
acting too  much.  A  railway  company  is 
bound  to  use  a  high  degree  of  care  in  fur- 
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niHhini;  and  In  keeping  in  repair  maebin- 
ery  wliicb  Its  serTuntB  are  to  use,  but  it  \n 
out  bound  to  {nrnisli  macbinery  that  is 
abHOlutely  safe,  and  the  cbarKe  given  was 
calculated  to  induce  the  Jnry  to  believe 
that  such  a  duty  rested  npon  appellant  in 
this  case.  Fur  the  errors  noticed,  the 
Judgment  will  be  reversed,  and  the  cause 
remanded. 

Western  Union  Tel.  Co.  v.  LTnoN. 

(SupretM  Court  af  Texat.    Kov.  27, 189L) 

Tblboraph  CoMPANna— Dblat  is  Dcutsbt  at 

MeSSAOB— ETIDISCB— DSLAT  OF  Plaiktift. 

1.  Aa  action  may  be  maintained  against  a  tel- 
egraph company  for  delay  in  the  transmisBion 
and  delivery  of  a  message  whereby  a  son  was 
prevented  from  reaching  the  bedside  of  his  dying 
mother. 

3.  In  sach  case,  evidence  that  the  sun  was  the 
favmrite  ohild  of  hla  mother  was  properly  ad- 
mitted. 

&  Deelarations  of  defendant's  agent,  made  to 
the  sender  of  the  message,  that  it  had  been  de- 
livered at  the  other  end  of  the  line,  were  prop- 
erly admitted  In  evidence. 

4.  The  court  properly  permitted  plaintiff  to 
show  that  he  sent  another  telegraphic  message 
to  the  same  place,  bnt  to  a  diflereut  person,  and 
that  it  was  delivered,  and  a  reply  received  witn- 
1d  a  speoifled  time. 

5.  The  court  properly  refased  to  charge  ttae 
{urj  that  plaintiff  could  not  recover  if  he  failed 
to  take  certain  trains  by  which  he  would  have 
reached  the  bedside  of  his  mother  before  her 
death,  it  being  the  province  of  the  jury  to  say 
whether  or  not  plaintiff's  delay  was  accounted 
for  or  excused. 

6.  Plaintiff  repliedtothemessageannouncing 
his  mother's  illness  at  a  time  when  it  would  be 
several  hours  before  any  train  would  leave  bis 
place,  hoping  to  receive  an  answer  in  the  mean- 
while. Held,  that  the  court  properly  refused  to 
instruct  the  jury  that  he  shonld  have  acted  on 
the  first  dispatch  instead  of  trusting  to  receive 
another. 

Appeal  tr«>m  district  court,  Tarrant 
county;  R.  E.  Beckham,  Judge. 

Action  by  John  J.  Lydon  against  the 
Western  Dniou  Telegraph  Company. 
From  n  Judgment  for  plaintiff,  defendant 
appeals.    AHirmed. 

A.  H.  FMiJ,  for  appellant.  Ball,  Wyane 
Jt  McCart,  for  appellee. 

He.vry.  J.  Tbis  suit  was  brought  by 
the  appellee  to  recover  damag^es  for  the 
iRllnre  of  appellant  to  transmit  and  de- 
liver, with  proper  diligence,  a  telegraphic 
uieHsage.  The  petition  charges  that  plain- 
Tift's  mother  resided  In  the  state  of  West 
Virginia,  and  plaintiff  in  Tarrant  county, 
Tex.  That  the  following  message  was 
sent  by  bla  brother,  and  received  by  bim: 
-Weston.  April  24th.  1888.  To  John  J. 
Lydun,  Ft.  Worth,  Tex. :  Mother  is  very 
ill  with  strangulated  hernia  ;  will  not  Hub- 
mit  to  opeiatiun;  answer,  [ijlgiied] 
Martin  LYnoN'.**  That  plaintiff,  npon  re- 
celving  said  message,  was  greatly  dis- 
tressed about  the  condition  of  his  mother, 
and  was  especially  anxious  to  be  with  her 
if  her  condition  should  become  worse; 
and  that,  desiring  to  be  better  advised  as 
to  her  condition,  and  to  know  wbfther  It 
wonlil  be  proper  or  advisable  for  hlni  to 
Starr  un  the  next  train  to  West  Union, 
whirh  was  the  station  at  which  he  would 
leave  tbe  railroad  to  go  to  the  bomeof  bU 


mother,  he  delivered  to  the  appellant,  to 
be  transmitted  by  It,  the  following  mes- 
sage: "Fort  Worth.  Texas.  4—24—1888. 
To  Martin  Lydon.  Weston,  West  Va.:  It 
mother  is  no  better,  will  go  immediately 
to  West  Union.  [Signed]  John  J.  Lr- 
noN, " — for  which  appellee  paid  tn  the  de- 
fendant its  "reasonable  hire."  "That, 
had  the  said  message  been  duly  delivered 
to  plaintiffs  brother  at  Weston  within  a 
reasonable  time,  he  would  have  known 
that  Ills  mesaage  had  been  received  by 
plaintiff,  and  he  would  have  Immediately 
replied  to  plaintiff's  message  to  the  effect 
that  their  mother  had  become  much 
worse,  and  that  the  physicians  attending 
her  had  despaired  of  her  life,  and  that  she 
was  constantly  Inquiring  tor  plaintiff, 
and  beseeching  his  presenco,  all  of  which 
statements  were  trne,  and  plaintiff  would 
Immediately  have  started  to  his  motlier'a 
home.  That  defendant  negligently  de- 
layed, during  three  days  above  the  usual 
and  proper  time,  to  transmit  and  deliver 
the  said  message  to  his  brother,  by  reason 
of  which  plaintiff's  brother  did  not  know 
that  the  message  sent  by  bim  had  been 
delivered,  and  natnrally  concluded  that 
plaintiff  was  either  absent  from  Ft. 
Worth,  or  was  indifferent  about  bis 
mother's  condition,  and  that  it  would  be 
us«*lem  to  attempt  to  further  commani- 
cate  with  him,  and  therefore  did  not  send 
him  any  more  messages,  so  that  plaintiff 
failed  to  receive  information  of  his  moth- 
er's dying  condition  In  time  for  bim 
to  reach  her  before  her  death.  That 
plaintiff  did  reach  his  mother's  residence 
nboutthreehonrsafter  her  death."  Judg- 
ment upon  the  verdict  of  a  Jury  was  ren- 
dered in  favor  of  plaintiff  for  92,00U. 

We  think  that  the  petition  stated  a 
canse  of  action.  The  petition  charged, 
and  plaintiff  testified," that  he  was  hla 
mother's  favorite  child."  Tbe  defendant 
moved  to  exclude  tbis  evidence  upon  the 
ground  that  it  "indicated  what  the  moth- 
er's feelings  were,  which  was  not  the  issue 
being  tried."  The  court  declined  to  ex- 
clude the  evidence.  It  Is  not  shown  that 
the  evidence  was  objected  to  when  it  was 
introduced,  but,  II  it  had  been,  we  do  not 
think  It  should  have  been  exsluded  upon 
the  objection  made  to  It.  While  Juries 
may,  in  the  absence  of  any  evidence  on 
the  suliject,  act  upon  their  own  knowledge 
of  the  affection  subsisting  between  a 
mother  and  her  son,  still  the  admission  of 
evidence  upon  the  subject  may  l>e  proper; 
and  we  cannot  say  that  proof  of  a  special 
regard  felt  and  shown  by  a  mother  tor  one 
of  her  children  may  not  be  properly  con- 
sidered by  tbe  Jury,  In  connection  witb 
other  circurostanreH,  in  estimating  the 
feelings  of  the  child  towards  the  parent. 
The  plaintiff  testified  that  after  he  had 
sent  hie  dispatch,  and  while  he  was  wait- 
ing for  an  answer  to  It.  at  Ft.  Worth,  the 
operators  of  defendant  at  that  plare  told 
him  that  his  message  "had  been  delivered 
at  tbe  other  end  all  right,"  which,  as  he 
did  not  gret  an  auHwer,  caused  hlni  to  sup- 
pose that  his  mother  "was  all  right  at 
home."  The  defendant  moved  to  exHude 
this  evidence,  "because  they  were  declara- 
tions made  after  tbe  art,  after  the  mes- 
sage was  sent  from  this  end  of  tbe  line, 
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and  after  the  contrcMit  for  the  transmlB- 
Blon  bad  been  clo8«*d. "  The  court  refused 
to  exclude  the  evidence.  It  was,  we  think, 
pertinent  toesplaln  the  cause  of  plaintiff's 
delay.  We  can  see  no  good  reason  why 
the  declarations  of  the  defendant's  agents, 
made  under  such  circumstances,  should 
not  be  admitted. 

Appellant's  fonrth  assignment  is  that 
"the  court  erred  in  permitting  plaintiff 
to  testify  that  be  sent  another  message  to 
another  person,  and  in  permitting  plain- 
tiff to  prove  the  reply  he  received  to  said 
message  over  the  objections  of  defendant 
thereto."  The  plaintiff  was  permitted  to 
testify  as  follows:  "Two  days  after  I  sent 
the  message  to  my  brother  I  sent  one  to 
Patrick  Tlerney,  a  man  that  was  known 
by  all  of  the  people  around  there,— a 
good  friend  of  mine.  I  knew,  it  there  was 
anything  wrong,  I  could  hear  from  him. 
I  got  a  reply  from  him  in  less  than  twenty- 
four  hours  from  the  time  I  sent  it  to  him. 
When  I  got  the  reply  from  Tlerney  I  took 
the  first  train  home."  The  court  did  not 
permit  the  answer  of  Tlerney  to  be  read. 
The  evidence  tended  to  show  how  long  it 
requirad  to  send  a  message  and  receive  an 
answer,  and  alHO  to  explain  the  plaintiff's 
conduct  in  delaying  to  start  from  Ft. 
Worth. 

Errors  are  assigned  npon  the  refusal  of 
the  court  to  give  the  following  charges  at 
the  request  of  the  defendant:  "Plaintiff'n 
own  testimony  In  this  case,  which  Is  un- 
contradicted by  any  one,  shows  that  he 
received^  the  message  from  Martin  Lydon 
on  the  night  of  the  24th  day  of  April,  1888, 
and  that  there  were  two  trains  daily 
ttiereafter  on  which  he  could  have  gone 
to  see  nis  mother,  and  that  he  failed  to 
take  five  trains,  on  either  of  which  he 
could  have  reached  his  mother's  bedside 
prior  to  her  death ;.  and  you  are  instruct- 
ed that  this  negligence  of  plaintiff  pre- 
clndes  any  recovery  by  him,  for  injury  to 
his  feelings,  by  reason  of  his  being  de- 
prived of  being  with  bis  mother  prior  to 
her  death.  If  you  find  and  believe  from 
the  evidence  in  this  case  that  plaintiff  re- 
ceived the  message  announcing  the  dan- 
gerous illnPBS  of  his  mother  on  the  night 
of  Tuesday,  the  24th  day  of  April,  1888, 
and  that  he  failed  to  start  to  see  his 
mother  imtll  the  evening  or  night  of 
the  27th  day  of  April,  1888,  and  that  there 
were  two  trains  dally  between  said  times, 
which  he  could  have  taken,  on  either  of 
which  he  could  have  reached  his  mother 
prior  to  her  death,  then,  and  in  that  event, 
you  must  lind  for  the  defendant.""  We  do 
not  think  that  it  would  have  been  proper 
f<ir  the  court  to  give  either  of  these 
charges.  It  was  the  province  of  the  ]ury 
to  say  whether  or  not  the  plaintiff's  delay 
was  accounted  for  and  excused,  in  view 
of  the  entire  evidence  before  them.  If  the 
court  had  given  tbem,  it  would  have  been 
equivalent  to  a  direction  to  find  for  the 
defendant,  in  disregard  of  pertinent  testi- 
mony to  the  contrary.  The  court  had  al- 
ready fully  charged  the  Jury  upon  every 
issue,  and  as  farornbly  to  the  defendant 
as  the  facts  Justified. 

The  eighth  assignment  is  that  "tbe 
rourt  erred  in  that  portion  of  its  charge 
by  which  It  made  the  negligence  of  the 


plalntifl  begin  only  after  tbe  lapse  of  suffi- 
cient time  In  which  to  have  received  an 
answer  to  his  message,  because  the  mes- 
sage received  by  him  showed  that  his 
mother  was  dangeronsly  ill,  and  the  mes- 
sage sent  by  plaintiff  was  that  he  would 
take  the  train  if  mother  was  no  better." 
Tbe  charge  objected  to  reads  as  follows: 
"Ton  are  further  instructed  that  If  yoa 
believe  from  the  evidence  that  tbe  plaintiff 
hlraself  failed  to  exercise  that  care  or  dili- 
gence to  reach  his  mother  after  having 
sent  said  message,  and  after  the  lapse  uf 
BufHcient  time  in  which  to  have  received 
an  answer,  which  a  i>erBon  of  ordinary 
prudence  would  have  done  with  the 
knowledge  in  his  possession,  and  If  he 
failed  so  to  act,  and  that  negligence  on 
his  part  prevented  his  reaching  his  mother 
before  her  death,  you  should  find  for  the 
defendant."  It  appears  that  when  appel- 
lant received  from  his  brother  the  first  dis- 
patch it  would  be  several  hours  before  tbe 
first  train  upon  which  be  could  take  pas- 
sage would  leave  Ft.  Worth,  and  that  it 
was  while  he  was  necessarily  so  delayed 
that  be  sent  his  dispatch,  hoping  to  re- 
ceive an  early  answer.  Under  these  cir- 
cumstances, we  do  not  think  that  tbe 
court  should  have  told  the  Jury  that  tbe 
law  required  that  he  should  have  acted  on 
the  first  dispatch,  and  not  have  trusted 
to  getting  another  one.  Tbe  qncation  ot 
his  own  diligence  was  one  for  tbe  Jnry  to 
decide  upon  the  whole  evidence,  and  it 
was  so  treated  by  the  charge  of  the  court. 
The  Judgment  is  affirmed. 


HovBTON  et  al.  v.  Joruan  et  al. 
(Sujrremt  Court  of  Texaa.    Nov.  87,  1891.) 

ALTBBATIOMa — WHEN  MaDK— PKBStHIPTIOHa. 

After  ezeoution  of  a  oonveyance  by  hu»' 
band  and  wife,  but  before  acloiDwledgment  by 
them,  a  material  error  in  the  description  of  the 
property  conveyed  was  pointed  out  tn  the  hus- 
band, who  promised  to  hare  It  corrected.  The 
correction  was  subsequently  made  by  some  one 
prior  to  delivery  of  the  deed  by  the  basband. 
HeUj  in  tbe  absence  of  evidence  to  the  contrary, 
that  It  must  be  presumed  that  the  correction  was 
made  prior  to  the  acknowledgment  by  the  wife 
before  delivery. 

Appeal  from  district  court,  Hopkins 
county;  B.  W.  Truhdnb,  .Tndge. 

Action  by  C.  M.  Houston  and  Nancy 
Houston  against  Walter  Jcirdan  and  oth- 
ers. From  a  jodgment  for  defendants, 
plain tltlB  appeal.    AlUrmed. 

B   W.  Foster,  for  appellants. 

Statton,  C.J.  This  action  was  brought 
by  C.  M.  and  Nancy  Houston  to  recover  a 
lot  44  feet  in  It-ngtb  and  SO  feet  tn  width; 
but,  during  the  pendency  of  the  action, 
Nancy  Houston  died,  and  it  must  be 
deemed  to  have  been  prosecuted  to  final 
Judgment  by  C.  M.  Houston  as  the  admin- 
istrator of  her  estate.  There  is  no  state- 
ment of  facts,  and  the  case  must  be  dis- 
posed of  under  tbe  conclusions  of  fact  and 
law  found  by  the  court. 

Thp  hit  was  the  separate  property  of 
Nancy  Honston;  and  defendants  claim 
through  a  deed  'executed  by  her  and  her 
husband,  with  privy  examination,  made 
on  April  1, 1882,  before  an  officer  authoi^> 
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ixed  to  take  sncb  acknowledgments.  It 
appears  trom  the  conclusions  of  tact  that, 
as  early  as  tbe  year  1878,  defendants  de- 
sired to  acquire  the  land  in  controversy 
for  the  purpose  of  aetng  It  as  a  private 
bnrlal  ground,— they  having  a  pressinK 
need  for  It,— and  that  a  parol  agreement 
wan  made  that  they  should  have  it  at  a 
designated  price,  after  which  they  in- 
closed and  used  it  tor  tbe  contemplated 
pnrpose;  but  the  conveyance  relied  upon 
W8M  not  executed  until  long  after  the  pa- 
rol agreement  was  made.  The  conveyance 
In  controversy  bears  date  March  27,  1882; 
but  it  was  not  acknowledged  by  Houston 
and  wife  until  April  Ist  of  same  year.  On 
tbe  day  the  deed  bears  date  the  deed  was 
presented  to  one  of  defendants;  but,  as  It 
was  then  drawn,  it  purported  to  convey 
a  lot  covering  only  a  part  of  that  in  con- 
troversy, the  north  and  south  lines  where- 
of were  described  as  having  a  length  of 
only  24  feet  instead  of  44.  The  court 
found  that,  when  the  paper  tn  this  form 
tvan  presented,  one  of  tbe  purchasers  made 
known  to  Houston  that  tbe  north  and 
south  lines  shonid  be  44  feet  long  instead 
of  24,  and  that  Houston  said  he  would 
correct  It,  and  afterwards  delivered  tbe 
deed  as  it  now  utands,  signed  and  ac- 
knowledged by  blmselF  and  wife.  The 
length  of  the  several  lines  of  tbe  lot  were 
given  In  figures  when  the  instrnment  was 
first  presented,  as  are  they  now,  but  tbe 
figures,  used  in  giving  the  length  of  the 
north  and  south  lines,  was  changed  to  a 
figure  4,  tbns  making  these  lines  44  feet 
long  instead  of  24.  Tbe  court,  in  effect, 
fonnd  that  Houston  or  his  wife  made 
the  change  In  the  paper,  and  that  this 
was  done  before  tbe  deed  was  deliv- 
ered ;  but  he  did  not  expressly  find  that 
the  change  was  made  before  the  deed  was 
acknowledged  by  the  wife,  thoagh  bis 
finding  that  the  deed  passed  title  to 
the  land  in  controversy  would  seem  to 
Involve  a  finding  that  tbe  change  was 
made  before  tbe  wife's  acknowledgment 
nas  taken.  Four  days  before  the  ac- 
knowledgment was  taken,  the  error  in-  the 
paper  was  pointed  olitto  Houston,  and 
he  promised  to  have  it  corrected,  which 
was  subsequently  done  by  some  person 
prior  to  the  delivery  of  the  deed;  and 
under  these  circumstances.  In  tbe  absence 
of  evidence  as  to  the  time  when  thechange 
was  made,  wn  think  It  ought  to  be  pre- 
sumed that  It  was  made  before  the  wife's 
acknowledgment  was  taken.  Houston 
delivered  It  as  It  is,  and  It  ought  not  to  be 
presumed  that  he  perpetrated  or  Intended 
to  perpetrate  a  fraud  upon  his  wife  or 
upon  the  purchasers.  The  court  having 
found  that  tbe  deed  passed  title  to  tbe 
property  in  controversy, its  Judgment  will 
be  affirmed. 


Evans  v.  Sanborn  et  al. 
{Supreme  Court  of  Texas.    Dec.  1, 1891.) 

Balks — Libns  for  Advancbs. 
1.  DefeodaDt  mside  an  agreement  with  one  S. 
whereby  S.  was  to  cut  the  grass  on  defendant's 
land  and  bale  it,  defendant  to^ake  advances  of 
tS  a  ton  on  «U  hay  baled  and  stored  or  shipped. 
It  was  also  provided  that  8.  mipnt  sell  the  hay 
St  sigr  time  and  price,  and  tiist  from  the  proceeds 


IB.  SO  per  ton  should  be  deposited  to  defendant's 
aooonnt;  and,  when  tbe  proceeds  so  deposited 
sbould  equal  the  amount  advanced  by  defendant, 
with  12  per  cent,  interest  and  f2  per  ton  for  the 
grass  furnished  by  defendant,  then  the  proceeds 
of  all  further  sales  should  belong  to  8.  Heiti, 
that  plaintiff,  who  bought  the  hay  from  S.  with 
Imowledgeof  tbe  agreement,  took  it  charged  with 
the  price  of  the  grass  and  the  advances  and  in- 
terest thereon,  not  to  exceed  95.60  per  ton  on  the 
whole  amount. 

2.  The  result  being  ttie  same  whether  defend- 
ant was  owner  of  the  bay  to  the  extent  of  the 
price  and  advancements  or  a  mere  lienholder  to 
such  extent,  a  charge  construing  tbe  contract  to 
constitute  defendant  the  owner,  if  error,  is  harm- 
less. 

3.  The  fact  that  defendant  knew  that  plain- 
tiff was  making  advances  to  8.  on  account  of  the 
hay  could  not  affect  defendant's  prior  rights. 

Commissioners'   decision.      Section     B. 
Appeal  from  distiict  court,  Grayson  coun-  - 
ty;  H.  O.  Head,  Judge. 

Action  by  J.  F.  Evans  against  H.  B. 
Sanborn  and  others  for  wrongful  attach- 
ment. From  a  Judgment  entered  on  a  ver- 
dict for  plaintiff  for  9817.87  he  appeals. 
Affirmed. 

This  salt  was  brought  August  27, 1887, 
by  the  appellant,  J.  F.  Evans,  against  the 
appellee  H.  B.  Sanborn,  and  tbe  sheriff  of 
Orayeon  county  and  the  sureties  on  bis 
bond,  who  are  also  appellees.  It  is  for 
the  value  of  140  tons  of  bay,  alleged  to  be 
worth  f  12  a  ton,  which  had  been  attached 
at  tbe  suit  of  Sanborn  against  one  Harry 
Smith.  Defendants  answered,  setting  up 
title  to  the  hay  in  Sanborn  by  virtue  of 
the  attachment  proceedings  and  the  sale 
thereunder;  and  that  the  sale  of  the  hay 
to  Evans  by  Smith,  under  whom  Evans 
claimed  title,  was  made  with  Intent  to 
binder, delay,  and  defraud  creditors.  This 
defense  is  eliminated  by  the  verdict  of  the 
Jury.  Other  defenses  set  up  were  that,  la 
accordance  with  a  contract  between  San- 
born and  the  said  Harry  Smith  tor  thecut- 
ting  and  baling  of  thesaid  bay,  tbe  title  to 
thehay  wasin  Sanborn  to  theextent  of  the 
price  of  the  grass  and  the  advances  made 
thereon  by  Sanborn ;  or.  It  tbe  defendant 
Sanborn  did  not  have  title  to  tbe  hay,  be 
at  least  had  a  lien  thereon  for  the  price  and 
advances,  Including  Interest,  the  account 
for  which  was  set  up,  vis.:  $740  for  wire 
ties,  f  147.95  for  draft  paid,  and  S280  tor 
stipulated  price  of  the  hay.  A  credit  of 
$2i)0  was  allowed,  and  the  balance  was 
alleged  to  be  $870,  which  appears  to  be  in- 
correct. On  trial  by  a  jury  a  general  ver- 
dict was  returned  In  bebalt  of  the  plaintift 
for  the  sum  of  $817.37,  upon  which  Judg- 
ment was  rendered,  trom  which  tbe  plain- 
tiff has  appealed.  The  contract  between 
Sanborn  and  Smith  was  entered  into 
March  1,  1888.  Smith  ordered  the  wire 
trom  Sanborn  in  March,  but  it  was  final- 
ly charged  June  15,1886.  The  contract  Is 
as  follows:  "The  State  of  Texas,  County 
of  Grayson:  This  agreement,  made  and 
entered  into  by  and  between  Harry  Smith 
and  H.  B.  Sanborn,  both  of  the  county 
and  state  aforesaid,  witnesseth  that, 
whereas,  the  said  Harry  Smith  Is  experi- 
enced in  the  cutting  and  baling  of  bay  for 
market,  and  the  said  H.  B.  Sanborn  hav- 
ing certain  tracts  of  meadow  lands,  here- 
inafter described,  snitable  for  that  pur- 
pose, it  is  agreed  by  the  parties  hereto  as 
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follows:  That  the  said  Smith  shall  be 
prlTileKed  to  enter  upon  the  following 
described  tracts  of  land,  situated  about  10 
miles  west  from  Sherman,  owned  by  the 
said  Sunborn,  known  as  the '  Big  Past- 
nre,'  the  '  East  Pasture,'  and  the  '  Evans 
Pasture,'  at  the  proper  time  lor  baling 
hay  for  market. and  cut  all  the  (crass  there- 
to contained,  suitable  for  that  purpose, 
at  his  own  cost  and  expense.  It  Is  also 
agreed  that  the  said  Smith  shall  be  privi- 
leged to  occupy  the  three  bams  on  the 
above-described  premises, — one  situated 
east  of  Mustang  creek,  In  the  big  pasture, 
and  two  situated  on  north  line  of  the 
Evans  pasture, — for  hay-storing  pur- 
poses, and  such  stable  room  as  needed  In 
the  last  two  barns  described.  It  Is  also 
agreed  that  the  said  Sanborn  shall  ad- 
vance to  the  said  Smith  at  the  rate  ol 
$3.00  per  ton  on  all  merchantable  hay  baled 
and  stored  lu  the  said  Sanborn's  barns, 
or  In  barns  furnished  by  the  said  Smith, 
or  shipped  by  blm  without  storing;  and 
the  said  Smith  Is  privileged  to  make  sight 
draft  on  the  said  Sanborn,  as  hereinafter 
provided,  on  or  before  the  first  and  fif- 
teenth of  each  month,  to  the  amount  ot 
$3.00  per  ton,  for  such  number  of  tons  as 
the  said  Smltb  shall  have  stored  or 
shipped,  the  weight  to  be  arrived  at  by 
count  of  bales  and  average  of  weights,  ur 
from  actual  weight  of  all  hay  on  scales 
provided  by  said  Smith,  and  a  statement 
of  the  number  of  tons  of  hay  thns  stored 
or  shipped,  O.  K.'d  by  Isaac  Shero,  fore- 
man ot  the  sail  Sanborn,  together  with 
insurance  policy  fnlly  covering  the  said 
[hay]  at  the  rate  of  not  less  than  $3.00 
per  ton,  premium  to  be  paid  by  the  said 
Smith,  drawn  in  favor  of  the  said  San- 
born, bysome  reliable  Insurance  compnny, 
to  be  attached  to  draft,  and  presented  to 
Merchants'  &  Planters'  National  Bank  of 
Sherman  tor  payment;  said  Sanborn 
agreeing  to  make  such  arrangements  with 
bank  that  said  drafts  will  be  promptly 
paid  nn  presentation.  It  is  further  agreed 
that,  in  case  of  loss  by  Are,  that  the  said 
Sanborn  shall  only  retain  from  the 
amount  paid  by  tlie  insurance  company 
$!t.00  per  ton,  being  the  amount  advanced 
and  Interest  from  date  of  payment  of  ad- 
vance nntll  date  of  payment  of  said  In- 
surance. Balance  of  said  insurance  mon- 
e.v  shall  be  paid  to  the  said  Smith.  It  is 
also  agreed  that  the  said  Smith  shall  be 
privileged  tosellallor  any  part  of  said  hay 
at  such  time  and  price  as  be  Is  disposed, 
and  for  each  and  every  bale  disposed  of  a 
duplicate  bill  of  lading  and  invoice  at- 
tached shall  be  deposited  with  Merchants' 
&  Planters' National  Bank  of  Sherinan, 
and  from  the  proceeds  thereof  $5.50  per 
ton  placed  to  the  credit  of  said  Sunborn. 
It  is  also  further  agreed  that, for  each  and 
every  ton  ol  ba.y  baled  by  the  said  Smltb 
from  grass  grown  on  the  premises  of 
the  said  Sanborn,  the  said  Smith  shall 
pay  to  the  said  Sanborn,  at  the  rate  of 
$2.00  per  ton,  shipping  weight,  on  or  be. 
fore  the  first  day  of  June,  1887,  and  each 
year  thereafter  during  the  continuance 
of  this  agreement,  unless  same  shall  have 
been  destroyed  by  fire.  It  Is  also  agreed 
that  when  the  proceeds  from  sale  of  said 
hay  at  the  rate  of  $u.80  per  ton,  deposited 


as  above  agreed,  sball  equal  the  amonnt 
advanced  by  the  said  Sanborn,  with  13 
per  cent.  Interest  per  annum  added   nntii 
paid,  and  $2.00  per  ton   for  the  grass  fur- 
nished   by   the  said    Sanborn,   then  and 
thereafter,  when  the  said  Sanborn  Is  paid 
In  fnll,  the  proceeds  of  all  further  sales 
shall   belong  to  the  said  Smith.     It  Is  also 
agree<l  that  the  said  Smith   shall   be  priv- 
ileged to  occupy  the  dwelling-house  situat- 
ed on  the  Evans  place,  near  the  two  bants 
a  bo  ve  described  .and  all  the  plowed  ground 
in  front  for  gardening  purposes ;  also  past- 
urage sufficient  for  necessary  milch  cows 
and   work-horses,  during  continuance  ol 
this  agreement,  by  payment  to   the  said 
Sanborn  of  $100.00  per  annum  on  the  first 
day  of  January  of  each  year  after  date  here- 
of.   This  agreement  to  remain  in  full  force 
for  three  years,  nnlens  sooner  terminated. 
Signed  this,  the  1st  day  of  March,  1886,  in 
duplicate,    In    presence    of    Isaac    Shbro. 
Harby  Smith.    U.B.Sa.nborn."    In  June, 
1R86,  Smith  entered   Into  a  contract    with 
Evans  to  furnish  him  1,500  tons  i.f   hay  on 
a  contract  which    EvauH    had    with   one 
Patterson  to  sell  him  2,000  tons.    Patter- 
son bad  deposited  with  Evans  $4,000  as 
an  advancement  on  bis  contract.    Evans 
made  Smith  advances  from   the  fjnd  in 
July,  1886.  to  the  amount  of  $659.    San- 
bom    knew    of    Smith's    rontract    with 
Evans,  and  that  he  was  getting  advances 
from  him.     Evanssold  machinery  to  Smith 
for  the  purpose  ot  cutting  and  baling  hay, 
and  had  Smith's  two  notes  for  $1,000  each 
executed   therefor.    Sometime  in  the  fall, 
Smith  sold  the  whole  ot  the  Sanborn  bay, 
amonnting  to  218  tons,  to  Evans  in  con- 
sideration of  a  portion  of  his  indebtedness, 
and   that  Evans  would  pay  Sanborn  for 
the  same  $2  a  ton.    All  of  the  hay  In  con- 
troversy— 140  tons —  was  stored  in  San- 
bom's  barn.   The  balance  had  been  shipped 
by  Smith.     Sanborn  draw  on   Evans  in 
November   tor  the    hay    that   had    been 
shipped  at  the  rate  of  $2  a  ton.     Evana 
had  fall  notice  of  the  contract  between 
Sanborn  and  Smith.    It  does  not  appear 
that  the  hay  stored  was  Insured,  or  that 
Smith  made  deposits  for  the  hay  shipp>etl; 
but  the  contrary  does  appear,  and  in  this 
respect  the  contract  seems  to  have  been 
tacitly  waived.    Sanborn  brought  the  at- 
tachment suit  against  Smith  In  February, 
1887. 

A.  C.  Taraer,  tor  appellant.  W.  W.  Wil' 
klaa,  tor  appellees. 

Oarsbtt,  J.  Appellant  seeks  a  reversal 
ot  the  Judgment  of  the  court  below  for 
alleged  error  In  the  charge  of  the  court. 
In  its  construction  of  the  contract  be- 
tween Sanborn  and  Smltb  the  court  In- 
structed the  Jury  to  the  effect  that  the  hay 
cut  and  baled  by  Smith  was  the  common 
property  ol  Sanborn  and  Smith,  and  that 
Sanborn  owned  an  interest  therein  to  the 
extent  of  the  full  amonnt  of  the  price  ot 
the  hay  and  all  advancements  made  by 
him  to  Smith.  Appellant  contends  that 
this  construction  was  erroneous,  becaut« 
It  appears  by  the  terms  of  the  contract 
that  Smith  was  the  sole  owner  of  the  hay, 
and  that  no  advancements  made  by  San- 
born to  Smltb  were  a  charge  or  incum- 
brance thereon.    We  cannot  agree  with 
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the  contention  of  appellant  that  the  bay 
bfcame  the  Hole  property  of  Smith  with- 
out chartro  or  IncumDranre,  bat  arc  of  the 
opinion  that  the  uppellanttook  Smith's  ti- 
tle chargnu  with  the  purchafie  price  of  the 
hay  and  the  advancemf-nts  and  interest 
thereon  as  atipalated,  not  to  exceed,  how- 
ever, $5.60  a  ton  upon  the  whole  amount, 
which  was  218  tons.  It  Is  apparent  from 
the  verdict  of  the  Jory  that  the  plaintiff 
was  foond  to  be  the  owner  of  whatever 
title  Smith  had,  and  this  was  a  finding 
against  a  frandulent  conveyance.  We  do 
not  think  that  it  is  necessary  for  us  to  de- 
termine whether  Sanborn,  ander  the  con- 
tract with  Smith,  was  the  owner  of  the 
hay  to  the  extent  of  the  price  and  ad- 
vancements, or  a  mere  lienholder  to  such 
extent,  becaase  the  same  conciaBiou 
would  be  reached  In  either  view  of  the 
case.  Therefore  the  charge  of  the  court 
in  constrniug  the  contract  to  constltnte 
Sanborn  the  owner  of  the  hay,  if  error  at 
ail.  was  immaterial  error. 

There  was  no  error  in  submitting,  as 
complained  of  under  appellant's  second 
assignment  of  error,  as  a  question  for  the 
Jory,  whether  or  not  the  baling  wire  was 
an  advancement  by  Hanborn  to  Smith. 
Nur  did  Evans  acqaire  any  equitable 
rights,  as  against  Sanborn,  to  the  bay  in 
qieatlon;  for  whatever  advancements  the 
plaintiff  made  to  Smith  were  made  with 
fall  knowledge  on  his  part  of  the  Sanborn 
contract,  and  of  Sanborn's  rights  there- 
under; and  the  fact  that  Sanborn  knew 
that  Evans  was  also  making  advance- 
ments to  Smith  could  not  affect  the  prior 
right  of  Sanborn.  The  case  is  reported 
for  affirmance. 

Statton,  C.  J.  Affirmed,  as  peroplnion 
of  commission  ut  appeals. 


BiNioN  et  al.  ▼.  SB4LS. 

{Supreme  Court  of  Texas.    Deo.  1, 1891.) 

Brvixw  OH  Appeal— Objections  kot  Uads  Be- 
low— BUTFICIBNOT  OF  BOMD. 

1.  An  ezoeption  to  the  sufflcienoy  of  a  motion 
to  dismias  an  appeal,  not  taken  in  the  district 
court,  will  not  IM  considered  on  review  by  the 
•apreme  coart. 

a.  A  bond  on  appeal  from  a  Judgment  against 
Whit  B.  deacrlbed  the  Judgment  as  against  M. 
W.  B.,  and  the  oaption  of  the  oaae  in  the  bond 
'  B. "    Nothing  appeared  by  the  rec- 


ord showing  the  identity  of  the  names.  Held, 
that  the  appeal  was  properly  dismissed  for  mis- 
description in  the  1}ond. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Tltns  county; 
JoBN  L.  Sbeppard,  Judge. 

Action  by  C.  M.  Seals  against  Whit  Bin- 
Ion  and  another.  Defendants  appeal  from 
a  dismlsaal  by  the  district  court  ol  their 
appeal  from  a  Judgment  for  plaintiff  In  the 
Jnatlce's  conrt.    A  farmed. 

George  F.  Coalejr,  for  appellants.  J.  R. 
Davis  and  S.  M.  Long,  for  appellee. 

COLI.ARD.  J.  The  appellee,  O.  M.  Seals, 
brought  suit  in  Justice's  court  against  Whit 
Binion,  the  coiiHtable  of  precinct  6,  in 
Titos  county,  and  1.  N.  Williams,  and  re- 
covered Judgment  against  them  liy  names 
as  Hoed.  from  which  they  appealed  to  the 
v.]il8.w.na9 — 45 


district  court.  All  the  proceedings  la  the 
Justice'scourt— thestyleof  thecase,the  ac- 
count, the  citation,  and  the  Jadgraent^ 
were  styled  aa  against  "Whit  Binion." 
The  style  of  the  case  on  the  back  of  the 
appeal-bond  gave  his  name  as  "  Whit  Bin- 
Ion,"  but  the  Judgment  was  described  la 
the  bond  as  being  against  "M.  W.  Binion 
and  J.  N.  Williams,"  and  it  was  signed 
"M.  W.  Binion."  In  the  district  conrt. 
Seals,  by  written  motion,  asked  the  court 
to  dismies  the  appeal,  because  the  bond 
mlsdescrtbes  the  judgment,  and  because 
there  are  no  sureties  thereto.  The  appeal 
was  dismissed  pursuant  to  the  motion, 
and  Binion  and  Wililams  have  appealed  to 
the  supreme  court,  and  assign  errors: 
First.  That  the  grounds  set  out  In  the  mo- 
tion are  too  vague  and  indefinite,  and 
point  out  no  objection.  No  such  excep- 
tion to  the  sufficiency  of  the  motion,  nor 
exception  of  any  nature,  was  made  in  the 
court  below,  and  It  cannot  be  made  in  tiie 
sapremeconrt;  bnt  we  think  the  motion 
was  sufficiently  definite  as  to  misdescrip- 
tion. Second  sssignmeiit  is  to  the  effect 
that  the  court  erred  in  dismlBBlng  the  ap- 
peal for  misdescription  of  the  Judgment  in 
the  bond.  In  all  other  respects  besides 
the  Christian  name  of  Binion  tbejndgment 
was  accurately  described.  There  is  noth- 
ing in  the  justice's  transcript  showing  the 
Identity  ol  Whit  Binion  and  M.  W.  Binion. 
nor  was  there  any  evidence  in  the  district 
court  indicating  such  identity.  In  appel- 
lants' brief  it  is  stated  that  M.  W.  Binion 
was  commonly  called  "  Whit  Binion,"  but 
no  such  explanation  was  made  in  the  Jus- 
tice's or  the  district  court.  We  are  left  to 
soppoaitlun  merely,  not  to  a  Intimate  in- 
ference of  the  facts.  If  the  snpposltion  be 
true,  the  bond  would  be  snfflclent;  bnt  we 
have  DO  means  of  knowing  that  it  is  true. 
On  the  face  of  the  record  it  would  appear 
that  the  Judgment  was  rendered  aurainst 
Whit  Binion,  while  in  the  body  of  the  bond 
it  appears  that  the  judgment  was  against 
M.  W.  Binion.  I'his  misdescription  is 
fatally  defective.  The  caption  of  the  case 
in  the  caption  of  the  bond  is  " Bin- 
ion. "  Had  the  caption  been  correct  ac- 
cording tu  the  judgment,  and  the  descrip- 
tion referred  to  the  parties  as  plaintiff  and 
defendant,  it  would  have  been  sufficient, 
as  in  the  case  of  Wilkes  v.  Adier,  68  Tex. 
690,  6  S.  W.  Rep.  497.  A  distinction  Is 
made  in  a  misdescription  and  an  incom- 
plete description.  The  former  is  held  to 
be  fatal  variance,  and  the  latter,  if  suffi- 
cient to  identity  the  Judgment,  held  to  be 
no  variance.  Owens  v.  Levy,  1  White  8c 
W.  Civil  Gas.  Ct.  App.  407;  Kerr  v.  Nutten, 
Id.  410;  Duttonv.  Norton,  Id.  888;  Hab 
V.  Johnson,  id.  628;  Austin  v.  McMahan, 
2  White  &  W.  Civil  Cas.  Ct.  App.  429;  Id. 
77;  Id.  HI;  Id.  26;  Gibson  v.  Giles,  Id. 
429.  In  the  case  of  Railway  Co.  v.  Rains, 
Id.  752,  In  an  appeal-bond  from  Justice's 
court  the  Judgment  was  described  as  of 
date  November  27,  1884,  when  Its  date  was 
September  27, 1884.  It  was  held  "not  nec- 
essary to  state  the  date  of  the  Judgment ; 
but,  it  having  been  stated,  and  stated  In- 
correctly, the  judgment  wusmiKdescribed; 
and  that  such  misdescription  cannot  l>e 
considered  a  mere  clerical  mistake."  It 
was  also  so  decided  in  Dnmron  v.  Kail- 
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way  Co.,  1  White  ft  W.  GlvU  Cm.  Ct.  App. 
383.  The  wlii>le  trnnscript  may  be  looked 
to,  to  explain  an  lucomplete  rleHcriptloD 
of  tlie  judgment,  at),  where  a  jaclRraent  In 
a  justice's  coart  was  against  one  Lewis 
and  others,  and  the  appeaNbond  described 
it  as  against  Lewis  as  principal  and  the 
other  defeDdants  as  sureties,  it  was  held 
that  the  bond  was  not  bad  lor  misdescrip- 
tion, the  record  of  the  justice's  court  show- 
ing that  Lewis  was  the  principal,  and  the 
other  defendants  his  sureties.  Lewis  v. 
Richardson.  8  CiTil  Oas.  Ct.  App.  843.  The 
objection  to  the  bond  In  the  case  at  bar  is 
that  of  misdescription  of  the  judgment, 
in  that  the  name  of  defendant  Is  different 
In  the  bond  from  that  in  the  judgment. 
It  cannot  be  called  a  clerical  error,  and 
the  whole  transcript  from  the  Justice's 
court,  except  the  bond  itself,  falsifies  the 
description  in  the  bond  as  to  the  name  of 
the  defendant.  There  was  no  error  In  sua* 
taining  the  motion  ti>  dismiss  the  appeal 
In  the  district  court,  and  the  judgment 
Mhunld  be  affirmed.  See  1  White  &  W. 
Civil  Cas.  Ct.  App.  §S  388.386,525;  2  White  ft 
W.  Civil  Cas.  Ct.  App.  432. 


Stattom.C.  J.    Affirmed, 
of  commission  of  appeals. 


1  per  opinion 


Wright  v.  Campbki.l. 
(Supreme  Court  cf  Texoa.    Dec.  1, 1891.) 
ViNDOB's  LnN— Byidbmce. 
Defendant  being  unable  to  completes  land 
purchase,  plaintiff,  at  his  request,  paid  a  pur- 
chase-money note  for  W26,  and   took  the  deed. 
Defendant  was  also  Indebted  to  plaintiff  for  tnisi- 
nesa  advances;  and  It  was  agreed  that  when  all 
the  advances  were  paid,  inclading  the  amount 

Said  for  the  land,  which  was  to  be  paid  last,  a 
eed  should  be  made  to  defendant.  The  parties 
thereafter  had  au  acooanting  of  all  matters,  and 
(MO  was  found  due  by  defendant,  for  wtiich  he 
gave  the  note  in  suit,  and  received  a  deed  re- 
serving a  vendor's  lien.  Held,  that  a  finding 
that  the  note  was  given  to  seouro  a  part  of  the 

Sarchase  money,  and  not  in  settlement  of  general 
ealings  between  the   parties,  and  a  judgment 
foreclosing  the  lien,  was  warranted. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Camp  county; 
John  L. Shrpfard,  Judge. 

Action  by  R.  C.  Campbell  against  J.  J. 
T.Wright  upon  a  note  and  to  foreclose 
a  vendor's  lien.  Judgment  for  plaintiff. 
Defendant  appeals.    Affirmed. 

M.  L.  A/orris,  for  appellant.  E.  A.  King, 
(or  appellee. 

HoBBT,  P.  J .  B.  C.  Campbell,  the  ap- 
pellee, brought  suit  In  the  district  court 
of  Camp  county,  on  .Inly  20,1889,  against 
J.  T.  Wright,  the  appellant,  on  a  note  for 
$260.60,  and  to  foreclose  the  vendor's  Hen 
on  the  land  described  In  the  petition,  for 
which,  it  was  alleged,  the  note  was  exe- 
cuted. The  balance  due,  after  the  allow- 
ance of  the  proper  credits,  was  9156.20. 
The  defendant's  answer  contained  a  gen- 
eral denial  and  several  special  pleas,  the 
only  one  of  which  It  Is  Important  to  notice 
is  the  averment,  suHbtantlally,  that  he 
executed  a  note  to  appellee  fur  the  amount 
stated  In  the  petition,  but  that  the  same 
was  for  part  of  the  purchase  money  of  the 
laud  described,  etc.,  and  was  never,  and 


is  not  now,  a  vendor's  lien  on  said  land, 
and  without  said  lien,  the  debt  being  lees 
than  $200,  the  court  has  no  Jurisdictiou. 
etc.  There  whs  a  trial  before  a  Jury,  on 
May  15,  189U,  resulting  in  a  verdict  fur  the 
plaintiff  below  fur  $156.20,  with  Interest, 
etc.,  and  a  foreclosure  of  the  Hen,  as 
prayed  lor,  upon  which  judgment  was 
entered.  This  appeal  is  from  that  judg- 
ment, upon  substantially  one  assignment 
of  error,  although  several  are  presented. 
This  assignment  Is  that  "the  jury  erred 
In  finding  that  the  note  sued  on  was  given 
to  secure  the  payment  of  the  purchase 
money  of  the  land  described,  because  there 
was  no  evidence  to  support  such  finding, " 
and  the  "evidence  shows  that  tbe  note 
was  executed  for  the  balance  of  an  ac- 
count (or  supplies  and  advances,"  etc., 
furnished  by  appellee  to  appellant. 

Tbe  question  raised  by  the  assignment 
relates  to  tbe  sufficiency  of  the  testimony 
to  sustain  the  verdict,  and  its  determina- 
tion requires  merely  an  examination  of 
the  evidence,  for  the  purpose  of  ascertain- 
ing whether  the  error  assigned  Is  well 
(unnded.  The  evidence  In  the  case  consist- 
ed, first,  of  the  note  sued  on,  for  the  aumof 
$260.60,  dated  February  1, 188U,  reduced  by 
a  credit  thereon  to  tbe  sum  of  $156.60. 
This  note  recites  that  it  "is  given  for 
102  acres  of  the  Allen  Dlllard  hcadriKht  In 
Camp  county,  for  a  description  of  which 
reference  is  made  to  the  deed  ol  the  same 
date."  The  deed  mentioned,  which  was 
also  introduced  by  appellee,  was  executed 
by  him  on  the  same  day;  and  It  expressly 
reserved  a  lien  upon  the  land,  described 
by  metes  and  boundaries,  to  secure  the 
payment  of  the  foregoing  note.  In  addi- 
tion to  this  the  appellee  testified  that  the 
note  sued  on  "  was  given  for  a  part  o(  the 
purchase  money  ol  the  land  described  in 
the  petition."  Tbe  legal  title  to  the  land. 
It  is  not  disputed,  was  In  appellee,  at  the 
time  ol  the  execution  of  the  conveyance  to 
appellant.  Although  the  appellant  denies 
that  the  note  was  In  fact  executed.  a« 
before  explained,  to  secure  tbe  payment  of 
the  purchase  money  tor  the  land  conveyed 
to  him.  It  will  not  be  questioned  that 
the  foregoing  evidence  affords  abundant 
proof  of  the  fact  that  an  express  Ilea  was 
retained  by  tbe  vendor  to  secure  the  pay- 
ment of  the  note.  This  being  so,  the  ver- 
dict Is  fully  sustained.  The  contention  of 
tbe  appellant  is  that,  notwithataoding 
such  proof,  the  note  was  not  in  fart  exe- 
cuted to  secure  the  payment  of  any  part 
ol  the  purchase  money  due  on  the  land, 
but  that  it  was  giveu  in  settlement  of 
the  balance  ol  an  Hccount  which,  in  the 
course  ol  the  dealings  between  the  parties, 
was  found  to  be  due  appellee.  This 
amount  is  not  disputed  by  appellant,  but 
the  controversy  grows  out  of  bis  denial 
that  any  lien  was  retained  on  the  land. 
The  facts,  however,  on  which  appellant 
relies,  we  do  not  think  will  support  liis 
position.  It  appears  that  in  November, 
1882,  he  purchased  from  L.  C.  Green  254 
acres  of  land,  102  acres  of  which  Is  the 
land  In  litigation.  He  paid  about  $685  ol 
the  purchase  price,  leaving  about  that 
sum  ($(135)  due.  Green  executed  his  bond 
for  title  to  Wright.  Subsequently,  in  Or- 
tober,  1883,  Wright,  being  unable  to  make 
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the  second  payment,  re<Mieated  appellee 
to  do  ao,  and  tranaferred  to  blm  tbe  Dond 
for  title;  and  a  deed  was  alno  executed,  in 
November,  1884,  to  appellee,  by  Green, 
coDveyibK  to  bim  tbe  land,  enbject  to  an 
agreement  then  entered  into  between  ap- 
pellant and  appellee,  tbe  nature  of  wblcb 
ia  revealed,  and  will  be  better  nnderatuod, 
by  the  following  extract  from  the  testi- 
mony of  appellee:  "At  the  time,  Wriisbt 
[appellant]  was  ruuDins  a  shingle-ma- 
chine,  and  Campbell  was  adrancing  blm 
hla  sappliee,  etc.,  be  [W.]  Hlilpping  the 
abiufilea,  and  turning  tbe  proceeds  realized 
from  tbeir  sale  over  to  me.  He  kept  draw- 
ing on  mo  tor  supplies  and  repairs  for 
bifl  machinery,  so  heavily  as  to  keep  in 
my  debt.  Tbe  sblngle-marhlne  was  on 
tbe  land,  and  one  Walker  F«»re  was  en- 
deavoring to  get  control  of  tbe  Green 
note,  to  sell  out  appellant  by  foreclosure, 
etc.  Appellant,  knowing  this,  urged  me 
to  help  him,  and  take  up  the  note,  and 
take  tbe  deed  in  my  name.  I  agreed  to  do 
so,  and  paid  tbe  note,  (f625,)  and  tbe  deed 
was  executed  to  me.  It  was  further 
agreed  tbat  the  dealings  between  plalntIS 
and  defendant  sboDld  be  as  before;  tbat 
T  should  make  ad  vancee  to  him  and  keep 
an  account  with  him  for  the  land  and 
supplies,  applying  tbe  proceeds  of  tbe 
sale  of  tbe  shingles  and  all  payments  to 
tbe  satisfaction  of  claims  and  demnnda 
of  every  kind  against  defendant,  except 
the  land  debt,  and  that  tbe  debt  for  tbe 
land  was  to  be  paid  last;  and,  when  all 
debts  of  all  kind  were  paid,  plaintiff  was 
to  make  a  deed  to  defendant  for  tbe  land. " 
It  ia  also  made  to  appear  from  a  state- 
ment of  an  account  of  the  dealings  be- 
tween appellant  and  appellee  that  on  Feb- 
ruary 24,  1884,  there  was  a  balance  due 
appt^llee  from  Wright  of  about  91.6U1. 
Among  tbe  items  charged  to  appellant  la 
tbe  "cash  paid  for  tbe  Oreen  land," 
amonnting  to  f626.  What  amount  of 
this  balance  is  carried  forward  to  the  ac- 
count of  February  1. 1886,  does  not  clearly 
appear;  but  it  is  not  controverted  tbat 
this  last  account  shows  a  balance  due  ap- 
pellee, Campbell,  from  Wright,  of  f260, 
which  is  the  amonnt  tor  wblcb  the  note 
sued  on  was  executed.  There  were  pay- 
ments made  by  appellant  on  tbe  account, 
dated  January  24,  1884,  which  he  was 
prtiperly  credited  with,  and  applied,  under 
tbe  agrtioment,  to  the  satisfaction,  first, 
of  all  debits  other  than  tbe  "Oreen  land 
debt."  That  the  parties  bad  the  right 
to  make  each  application  of  the  payments 
made  by  Wright  on  the  account  Is  a  fa- 
miliar rule.  It  is  true  tbat  there  are  pay- 
ments made  by  the  appellant  which,  if  ap- 
plied directly  to  tbe  Green  note  of  f  626, 
would  liqoidate  and  satisfy  that  partic- 
ular Item  debited  against  h(m.  Such 
wonld  be  tbe  effect  of  the  application  to 
the  "Green  land  note"  debit  of  the  f 700 
payment  made  by  appellant  on  tbe  ac- 
ronnt  realised  from  tbe  sale  of  tbe  laud 
certificate  to  one  Potter,  and  which  ap- 
pellant contends  should  be  so  applied. 
Bat  Duder  the  contract,  as  testified  to 
by  appellee,  such  an  appropriation  of 
t!iat  snmcouldnot  be, and  was  not,  made. 
It  necessarily  results  from  the  contract 
as  stated  by  Campbell,  and  on  which  tbe 


verdict  was  predicated,  tbat  whatever 
balance  was  disclosed  by  the  account  of 
tbe  mntnai  transactions  between  the  par- 
ties, against  Wright,  embraced  a  part  of 
the"Green  land  debt, "which  was  "last  to 
be  paid,"  and  was,  under  tbe  terms  of 
tbe  original  agreement  between  them,  to 
be  a  lieu  on  the  land. 

But  independently  of  this  view  of  tbe 
ease,  and  admitting,  as  claimed  by  appeU 
lant,  tbat  the  $700  payment,  before  al- 
luded to,  canceled  specifically  the  "Green 
land  note"  for  f625,  charged  to  blm  in  tbe 
account,  we  are  unable  to  see  that  be 
would  be  in  any  better  condition.  There 
is  no  controversy  as  to  tbe  correctnees 
of  tbe  balance  exhibited  by  the  account  of 
February  1, 1886,  ($260.60,)  for  which  tbe 
note  was  given,  sued  on.  Tbat  note,  ex- 
ecuted by  appellant,  and  tbe  deed  of  the 
same  date  by  appellee,  conveying  to  the 
former  the  land,  evidence  on  tbe  face  of 
eacb  a  contract  between  tbe  parties  that 
a  lien  should  be  retained  on  tbe  land  for 
tbe  payment  of  the  amount  of  the  note. 
Tbe  title  of  the  land  was  in  Campbell. 
Wright  retains  the  land-  by  virtue  of  tbe 
deed  from  Campbell,  reciting  the  fact  that 
the  note  is  unpaid  and  is  a  Hen  thereon, 
and  which  Campbell  testifies  was  given 
for  the  amount  due  on  the  land.  That 
the  parties  could,  under  the  facts  in  this 
case,  after  the  balance  of  tbe  account  was 
ascertained,  includesuch  balanceln  a  note, 
and  bycontractmakeitalien  on  the  land, 
whether  any  part  of  the  balance  was  a 
lien  or  not  originally,  we  thiuk  there  is 
no  doubt.  In  Busby  v.  Bush,  70  Tex.  658, 
16  S.  W.  Bep.  638,  tbe  facts  were  as  fol- 
lows, as  stated  in  the  opinion:  "Tbe 
notes,  according  to  the  weight  of  tbe  tes- 
timony, were  executed  for  the  balance  of 
tbe  purchase  money  remaining  after  de- 
ducting the  value  of  tbe  cows  and  calves, 
and  the  defendant,  to  secure  tbe  payments 
of  said  notes,  executed  and  made  In  the 
notes  a  lien  on  tbe  land. "  In  that  case, 
under  such  proof,  tbe  court  say :  "  Wheth- 
er we  regard  the  Hen  as  technically  a 
vendor's  Hen,  or  simply  a  contract  lien  in 
writing,  executed  by  the  defendant,  and 
created  on  the  land,  still  we  are  unable 
to  perceive  any  vaHd  reasons  wby  tbe 
notes  and  the  Hen  cannot  now  be  en- 
forced, according  to  the  contract  between 
the  parties,  and  which  was  made  by  tbe 
defendant  in  writing. "  79  Tex.  664, 15  H.  W. 
Rep.  641.  It  ia  believed  tbat  this  language 
applies  with  peculiar  force  to  the  facts 
before  ns. 

We  conclude  tbat  there  was  no  error  In 
foreclosing  tbe  Hen  on  tbe  land  described 
in  tbe  petition ;  and,  this  being  the  only 
qneHtlon  presented  lor  our  decision,  we 
think  the  Judgment  should  bo  affirmed. 

Stayto.n,  r.  J.  Afllrnied,  as  peroplnlon 
of  commission  of  appeals. 


RoBB  V.  San  Antonio  St.  Rt. 
Oupreme  Court  <tf  Texai.    Deo.  1. 1801.) 

Lahdlord  and  Tbna:)t— Action  for  BMtn— 

Flbadiho — Vbbbai.  Leasb. 

1.  A  petition  in  a  suit  for  the  rent  of  land 

"occupied  [by  defeudant]  by  permission  of  plain- 

tUt  as  ber  tenant  "does  not  disclose  a  verbal  leusa 
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ohnozloua  to  the  statute  of  frands,  bat  U  oomr 
patible  with  a  tenancy  at  will,  or  upon  a  written 
agreement,  and  is  not  demurrable. 

a.  An  annual  parol  lease  to  run  at  the  parties' 
pleasure  is,  when  five  or  six  years  hare  passed, 
regarded  retrospectively,  a  verbal  lease  or  land, 
extending  beyond  a  year,  and  valid,  as  the  stat- 
ute of  frauds  applies  to  such  a  lease  only  for 
years  to  come. 

8.  Where  a  tenant  has  oooupied  land  for  five 
or  six  years  under  a  parol  agreement,  the  land- 
lord may  recover  the  reasonable  value  of  the  use 
and  occupation,  as  upon  an  executed  contract  of 
which  the  tenant  has  received  the  heneflts. 

Commissionere'  declBion.  Sectlou  A. 
Brrorfrom  district  court,  Bexar  county ; 
Q.  H.  NooNAN,  Judse. 

Action  by  Mary  J.  Robb  against  the  San 
Autonlu  Street  Railway  for  rent.  Plain- 
tiff appeals  trotn  a  jDdi;ment  fordetendant 
BORtainlng  a  deinarrer  to  the  petition. 
Sot  prflp  fi 

Tarleton  A  Keller,  (or  plaintiff  in  error. 

HoBBT.  P.  J.  Mrs.  Mary  J.  Hobb  flled 
her  petition  In  the  district  court  of  Bexar 
county  on  October  29,  1889,  alleging  the 
necessary  Jurisdictional  facts,  and, fartlier, 
Tbat  'the  defendant,  tbe  San  Antonio 
Street  Railway  Company,  occnpled,  by 
permission  of  plaintiff  as  her  tenant,  from 
the  1st  day  of  Febrnary,  1884,  until  the  1st 
day  of  September,  A.  D.  1889,  the  following 
real  estate,  to-wlt:  Tlie  east  b  a  If  of  a  cer- 
tain lot  or  parcel  ot  land  situated  !n  said 
county,  and  in  tbe  new  portion  of  the  city 
of  San  Antonio,  and  more  particularly  de- 
scribed," etc.,  giving  a  full  deBcrlptlon  of 
the  same.  It  was  also  averred  "that  the 
use  of  tbe  said  premises  for  said  period 
was  reasonably  worth  tbe  sura  of  Sl,675; 
that  tbe  defendant  has  nut  paid  said 
amount,  or  any  part  thereof,  althongh 
frequently  requested,"  etc.  To  this  peti- 
tion, on  the  2d  day  of  December,  18S9,  de- 
fendant appeared,  and  filed  a  general  and 
two  spet-ial  exceptions,  and  an  answer  to 
the  merits.  The  grounds  of  tbe  special 
exceptions  were— F/rst.  Tbafltappenred 
upon  the  face  of  said  petition  that  there 
was  no  promise  or  agreement  upon  which 
plaintiff's  action  is  brought,  norany  memo- 
randum thereof  in  writing,  and  signed  by 
the  defendant  thereto  lawfully  author- 
ized, and  that  the  same  appears  to  have 
been  for  the  lease  of  real  estate  tor  along^er 
term  than  one  year;  wherefoi-e  the  same 
appears  upou  the  face  ol  said  petition  to 
he  within  the  statute  of  fraudH,  and  that 
tbe  plaintiff  cannot  recover  herein  by  rea- 
son thereof."  Stecond.  "That  it  appeared 
upon  the  face  of  the  petition  that  plain- 
tiff's claim  is  not  evidenced  by  any  Instru- 
ment In  writing,  and  that  plaintiff's  right 
of  action,  if  any  slie  has,  accrued  more 
than  two  years  prior  to  the  institution  of 
this  suit,  and  is  barred  by  the  statute  of 
limitation  of  two  years,  which  is  here 
pleaded  by  way  of  special  exception,  as 
appearing  npon  the  face  of  plaintiff's 
pleading."  On  March  29,  A.  D.  1890,  the 
above  exceptions  were  presented  to  the 
court,  and  were  by  the  court  sustained, 
and,  plaintiff  retualng  to  amend,  final 
judgment  was  rendered  for  defendant,  the 
said  San  Antonio  Street-Rallway  Com- 
pany, to  which  plaintiff  excepted.  The 
rause  is  before  us  on  writ  ot  error,  pre- 


sented by  the  plaintiff,  Mrs.  Mary  J.  Robb. 

The  ruling  of  tbe  court  sustaining  tbe 
special  exceptions  to  the  petition  is  com- 
plained of  under  the  tirst  assigninent  of 
error.  Tbe  exception  assailed  the  peti- 
tion npon  the  theory  that  it  showed  npoa 
Its  face  that  the  action  is  founded  on  a 
lease  of  real  estate  for  a  longer  term  than 
one  year,  and  there  was  no  promise  or 
agreement  npon  wbtcb  tbe  action  Is  predi- 
cated, or  any  written  memorandum  there- 
of signed  by  the  defendant  or  its  authori- 
ty. The  legal  effect  of  the  exception  fa 
that  the  statute  of  frauds  Interposed  a 
barrier  to  plalutifl'8  recovery,  because  the 
lease  or  contract  It  sued  on,  showing  that 
It  was  not  to  be  performed  within  a  year, 
Is  nut  sustained  by  a  reference  to  the  pe- 
tition. Tbe  allegation  of  a  tenancy  at 
will  does  not  reveal  in  Itself  the  fact  that 
such  tenancy  was  by  parol  or  In  writing. 
Nor  dues  tbe  petition  disclose  a  verbal 
lease  ut  or  contract  as  to  real  estate, 
upon  which  the  action  Is  brought,  making 
it  obnoxious  to  tbe  statute  of  frauds,  be- 
cansesncb  lea seis  tor  a  longer  term  tban  one 
year.  It  is  only  where  the  lease  or  con- 
tract alleged  shows,  upon  Its  face,  tbat  it 
Is  for  a  longer  term  than  one  year,  or 
that  the  performance  thereof  was  not  to 
be  within  a  year,  that  the  defect  would 
exist  which  brings  the  action  within  tbe 
statute,  To  make  the  statute  operate,  It 
must  appear  that  the  lease  extends  for  a 
longer  period  than  one  year,  and  that  the 
agreement  is  one  necessarily  not  to  be 
performed  within  a  year.  It  dues  not  ap- 
ply itelther  of  thesecontlngencleRmay  hap- 
pen. It  is  obvious  that  the  application  uf 
these  rules  will  not  operate  to  put  tbe 
case  stated  In  tbe  petition  within  the  stat- 
ute. The  averment  is  that "  the  defend- 
ant occupied  [the  premises]  by  permission 
of  the  plaintiff  as  her  tenant;"  tbe  legal 
effect  ot  which  was  to  create  a  tenancy  by 
will.  "A  tenant  at  will  Is  said  to  be  one 
who  enters  into  tbe  possession  uf  tbeland, 
etc.,  or  another  lawfully,  but  for  no  deS- 
nlte  terra  or  purpose,  and  whose  posses- 
sion is  subject  to  the  determlnatiou  of 
the  landlord  at  any  time  he  sees  flt  to  put 
an  end  to  it."  Either  the  landlord  or 
tenant  may  terminate  the  tenancy  at  any 
time  he  desires  to  do  so,  although  It 
may  be  declared  to  be,  between  tbe  par- 
ties, a  tenancy  at  tbe  will  of  tbe  for- 
mer alone.  In  addition  to  numerous, 
almost  indefinite  variety  of,  waya  In 
which  this  species  of  tenancy  may  be  cre- 
ated, the  rWatlon  may  arise  by  a  mere 
"permission,  and  occupancy  under  It." 
Wood,  Landl.  &  Ten.  §  14  et  seq.  He  Is  so 
called  for  the  manifest  reason  that  he  can 
bave  no  certain  estate,  where  it  Is  depend- 
ent upon  the  pleasure  of  the  lessor.  Id. 
The  distinction  between  this  and  a  ten- 
ancy by  sufferance  Is  said  to  be  that  in 
tbe  former  the  entry  and  occupancy  are 
lawful;  in  the  latter,  the  entry  is  lawful, 
but  the  occupancy  Is  not.    Id. 

Keeping  in  view  the  definition  of  a  "  ten- 
ancy at  will, "and  considering.  In  this  con- 
nection, plaintiff's  allegations.  It  is  obvi- 
ous that  it  does  not  appear  therefrom 
tbat  there  is  no  promise  or  agreement  in 
writing  (in  which  the  suit  is  brought,  and 
tbat  the  lease  of  tbe  land  waa  for  a  longer 


Digitized  by 


Google 


Tex.) 


WESTEKN  UNION  TEL.  CO.  t>.  NATIONS. 


709 


period  thAD  one  year.  A  tenancy  at  will 
is  not  created  neceeaarily  by  parol ;  it  may 
be  In  writing.  So,  too.  it  is  nut  necessa- 
rily a  tenancy  to  extend  for  a  longer  peri- 
od than  a  year;  yet,  to  sostaln  tbe  excep- 
tions, it  must  be  presameil  to  be  created 
by  parol,  and  to  extend  beyond  a  year. 
Again,  it  may  be  by  parol,  and  be  per- 
formed witbin  a  year.  It  would  clearly 
be  entirely  consistent  wltb  tbe  averments 
of  tbe  pleader  in  tbis  case  to  prove  that 
the  action  is  founded  on  a  written  agree- 
ment, or  tbat  the  agreement  or  lease,  if 
verbal,  was  not  to  be  for  a  longer  period 
than  a  year.  Tbe  statute  of  frauds  works 
no  change  In  one  system  of  pleading.  It 
regulates  and  establishes  a  rnle  of  evl- 
deuce.  Tbe  contract  declared  on  is  not 
presumed  to  be  oral,  because  that  charac- 
ter of  proof  of  it  is  excluded,  and  hence  the 
presumption  Is  rather  that  it  is  in  writing 
when  pleaded  Kenerally.  Gonaules  v.  Obar- 
tier,  63  Tex.  87;  Cross  v.  Everts.  28  Tex. 
52(i.  The  fii-st  special  exception  was,  we 
think.  Improperly  sustained. 

lu  view  of  another  trial  of  this  cause, 
there  is  another  aspect  of  it  which  it  Is  be- 
lieved may  become  of  controlling  impor- 
tance. If  there  should  be  no  such  written 
lease  as  is  contemplated  by  the  statute,  it 
would  be  necessary  to  consider  ttie  effect 
of  tbe  statute  upon  completed  parol  or 
oral  leases.  "Its  operation,  as  to  the  du- 
ration of  such  leases,  is  prospective." 
Where  the  verbal  lease  is  annual,  and  to 
rnn  so  long  as  "tbe  parties  please,  al- 
tbongb,  when  5  or  6  years  are  passed,  it  is, 
regarding  It  retrospectively, a  verbal  lease 
of  land,  extending  for  a  term  beyund  or 
longer  than  a  year,  still  the  lease  is  valid, 
as  tile  statute  applies  to  such  lease  for  a 
number  of  years  to  come."  Browne,  St. 
Frauds,  $  36.  Again,  if  there  be  no  writ- 
ten lease,  this  action  may  be  then  treated 
as  a  salt  by  tbe  plaintiff  to  recover  upon 
an  executed  contract,  the  benefits  of  the 
perlormance  of  which,  by  plaintiff,  tbe  de- 
fendant has  received  and  enjoyed,  and  the 
reasonable  value  of  which  he  Is  sued  and 
liable  for.  The  class  of  contracts  or  leases 
which  the  statute  of  frauds  regulates  the 
institution  of  actions  upon,  as  well  as  the 
evidence  in  support  of,  are  not  declared  by 
It  illegal  and  void.  Their  entorcement 
may  be  successfnliy  resisted  when  the 
statutory  requirements  are  not  observed 
if  the  defendant  invokes  the  statutes.  It 
is  not  the  compliance  wltb  the  statute, 
however,  which  constitutes  the  contract. 
Tbe  statute  presupposes  its  legality,  tbe 
enforcement  of  which  is  only  suspended  by 
tbe  statute  until  its  provisions  are  satisfied. 
Browne,  St.  Frauds,  §  115.  Therefore, 
when  the  contract  has  been  completely 
performed  by  the  parties,  their  rights  and 
obligations  flowing  from  its  execution  are 
not  impaired  or  increased,  or  in  any  de- 
gree attempted  to  be  affected,  by  tbe  stat- 
ute. Id.  So  where  the  statute  has  denied 
to  the  parol  aKreement,  or  verbal  contract 
of  the  parties,  tbe  effect  of  flzing  tbe  terms 
of  the  lease  or  tenancy  which  may  be  cre- 
ated by  their  subsequent  acts,  still,  if  the 
lessee  or  tenant  has  used  and  occupied  the 
premises,  he  is  liable,  on  an  implied  prom- 
ise, to  pay  for  sucb  use  and  occupation. 
Id.  S  40.    Tbe  reasonable  value  of  tbe  use 


and  occupation  is  plainly  stated,  and  the 
occupancy  la  alleged  to  be  from  February 
1, 1884,  to  September  1, 1889,  showing  an 
executed  contract,  the  beueflta  of  tbe  per- 
formance of  which,  on  the  appellant's 
part,  tbe  appellee  has  received  and  is  lia- 
ble for. 

Tbe  defense  of  limitation,  as  contained  in 
tbe  exception,  cannot  prevail,  because  It 
is  upon  the  ground  tbat  the  petition 
shows  that  the  cause  of  action  is  not  evi- 
denced by  any  contract  in  writing.  This, 
we  have  seen,  does  not  appear  from  the 
face  of  tbe  petition,  and  tbe  exception, 
therefore,  should  not  have  been  sustained. 
We  are  unable  to  say  from  tbe  petition  at 
what  time  tbe  rents  became  due.  The  de- 
fense of  limitation  in  bar  of  a  recovery 
will,  of  course,  depend  upon  the  character 
of  the  agreement  between  the  parties  for 
the  payment  of  rent.  If  it  appears  that 
the  rents  became  due  on  the  termination 
of  the  tenancy,  the  statute  would  apply 
from  that  date.  If  it  was  a  verbal  lease, 
with  an  agreement  that  the  rents  were 
due  annually,  then  such  rents  as  became 
due  more  than  two  years  before  the  suit 
was  filed  would  be  barred.  If  a  written 
lease,  then  sucb  rents  as  became  payable 
more  than  four  years  prior  to  tbe  institu- 
tion of  the  suit  would  be  within  the  stat- 
ute of  limitation.  We  think  the  exceptions 
were  improperly  sustained,  and  that  the 
Judgment  should  be  reversed,  and  the 
cause  remanded. 

Stayton,  C.  J.  Reversed  and  remand- 
ed, as  per  opinion  of  commission  of  ap- 
peals. 

Wkbtbhn  Union  Trl.  Co.  t.  Nations. 
(Supreme  Court  of  Texas.     Dec  Ut.  1891.) 

TSLBORAPa  CoMPAinES — NSOUSBNOB— Damaobs. 

1.  Where  a  mother  telegraphs  her  son,  "Tour 
step-father  died  this  morning, "  and  the  person 
who  delivers  the  message  to  the  telegraph  com- 
pany tells  the  Eigent  that  It  is  Important  thnt  the 
message  should  be  rushed  througo,  the  comoany 
is  aafflclently  informed  that  the  telegram  is  sent 
for  tbe  mother's  benefit,  and  is  an  invitation  to 
her  son  to  come  to  her. 

8.  Negligent  delay  of  aeveral  days  In  deliv- 
ering such  a  message  constitntes  a  breach  of  ooa- 
tract,  for  which  the  sender  may  recover  the  sum 
paid  for  the  transmission  of  the  message  and 
compensation  for  injury  to  her  feelings,  as  sot- 
nal  damage. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Hopkins  coun- 
ty ;  E.  W,  Tbrhone,  Judge. 

Action  by  Parthena  Nations  against  the 
Western  Union  Telegraph  Company  to  re- 
cover damages  for  failure  to  deliver  a  tele- 
gram sent  by  her.  Plaintiff  obtained 
Jndgment,  and  defendant  appeals.  Af- 
firmed. 

A.  H.  Field,  for  appellan  t.  B.  W.  Foster, 
for  appellee. 

Garrett,  P.  J.  Parthena  Nations 
brought  this  suit  against  the  Western 
Union  Telegraph  Company  for  damages 
consisting  in  injury  to  feelings  arising 
from  tbe  nllegerl  failure  of  tbe  appellant 
to  deliver  a  telegram  to  her  son  S.  H.  Per- 
ry, announcing  the  death  of  her  husband. 
She  alleged  that  sbtt  waa  deprived  of  the 
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aid,  consolation,  and  advice  her  son 
would  have  given  ber,  and  of  his  presence 
as  a  staff  to  uphold  her  In  sncb  a  dire 
calamity,  and  that  she  was  damaged  In 
the  Hum  ul  4U  cents  paid  for  the  transmis- 
sion ol  the  telegram,  and  in  injury  tu  her 
feelings.  There  was  a  plea  of  general  de- 
nial by  the  defendant.  No  Jury  having 
been  demanded,  the  law  and  the  facts 
were  submitted  to  the  court,  which  ren- 
dered Judgment  in  favor  of  plaintiff  for  the 
sura  of  $300.  Defendant  excepted  and 
gave  notice  of  appeal,  and  the  case  Is  be- 
fore us  for  revision  upon  proper  assign- 
ment of  errors. 

The  findings  of  fact  which  were  filed  by 
the  judge,  so  far  as  they  are  pertinent  to 
this  appeal,  may  be  sammarlsed  as  fol- 
lows: Plaintiff  wan  twice  married.  S.  H. 
Perry,  to  whom  the  telegram  was  ad- 
dressed, was  a  son  by  the  JBrHt  marriage, 
and  resided  in  Sulphur  Springs,  Hopkins 
county.  Plaintiff  had  been  married  to  Mr. 
Nations  about  20  years,  and  by  him  also 
had  children.  On  November  6, 18S7,  she  and 
her  husband  and  their  two  children  lived 
two  miles  from  Anona,  a  railway  station 
in  Red  River  county,  where  defendant  bad 
a  telegraph  station.  Defendant  also  had 
a  telegraph  station  at  Sulphur  Springs. 
Mr.  Nations  died  that  day,  early  In  the 
morning;  and  plaintiff  sent  Joseph  Na- 
tions, her  son,  17  years  of  age,  and  a 
neighbor,  to  Anona,  to  telegra[>b  for  ber 
son  S.  H.  Perry,  and  they  immediately 
went,  and  delivered  to  defendant  the  fol- 
lowing telegram :  -Anona.  11/6, 1887.  To 
S.  H.  Perry,  Sulphur  Springs,  Tex.: 
Your  step-father  died  this  morning.  Mrs. 
P.  Natio.n'B.  "  They  paid  40  cents  for  the 
transmission  of  the  message,  which  was 
the  regular  price.  Joseph  Nations  told 
the  agent  at  the  time  that  his  father  was 
dead,  and  that  he  wanted  the  telegram 
sent  at  once;  that  it  was  important  that 
It  should  be  rushed  through  at  once.  The 
mesHage  was  sent  at  once,  and  whs  re- 
ceived by  defendant's  agent  at  Sulphur 
Springs  by  half-past  11  o'clock  that  morn- 
ing, and  he  gave  It  to  the  messenger  boy 
for  delivery.  There  was  a  negligent  fail- 
ure to  make  a  delivery  of  the  telegram  for 
several  days.  If  the  telegram  had  been 
delivered  promptly,  as  might  have  been 
done.  Perry  could  have  left  Sulphur 
Springs  before  7  o'clock  p.  u.  on  Novem- 
ber 6th,  by  rail,  and  arrived  at  Anona  by 
10  A.  M.  the  next  day.  He  would  have 
gone  to  his  mother  at  once.  He  did  go  on 
November  18th,  when  he  finally  received 
the  telegram.  Plaintiff  had  resided  at 
Anona  only  a  short  time,  and  desired  to 
bury  her  husband  at  their  old  home,  near 
Blossom  Prairie,  in  Lamar  county.  She 
desired  her  son  to  be  with  her,  for  the 
advice  and  consolation  his  presence  would 
afford  her,  and  to  arrange  and  superin- 
tend the  burial,  and  aid  her  in  moving  the 
corpse;  but,  falling  to  hear  from  him,  she 
kept  the  body  until  late  in  the  evening  of 
November  7tb,  when  she  was  compelled 
to  bury  It  about  dark  on  that  day  at 
Anona. 

There  are  two  qnestlons  presented: 
Was  there  any  damage  or  Injury  for  which 
the  law  would  compensate  Mrs.  Nations? 
if  so,  was  there  anything  in  the  message 


to  Indicate  her  desire  to  have  her  son 
with  her,  or  that  any  action  was  to  he 
taken  by  him? 

Appellant  violated  Its  contract  with 
Mrs.  Nations  promptly  to  send  and  deliver 
the  telegram  to  S.  H.  Perry  with  all  rea- 
sonable dispatch ;  and,  for  a  breach  of  the 
contract,  she  was  untitled  to  recover  the 
sum  paid  to  appellee  for  the  transmimioa 
of  the  message  and  injury  to  feelings  as 
actual  damage,  If  the  facts  should  ishow 
that  such  injury  was  occasioned  as  the 
law  would  allow  compensation  for,  and 
that  the  damage  was  reasonably  within 
the  contemplation  of  the  parties  when  the 
contract  was  made.  We  cannot  doubt 
that  the  grief  of  Mrs.  Nations  at  the  death 
of  her  husband  was  attended  with  disap- 
pointment and  anguish  at  the  failure  of 
her  son  to  arrive  and  be  present  with  her, 
with  consolation  and  advice  and  direc- 
tion in  the  burial  of  herdeceased  husband. 
This  additional  source  of  grief  was  from 
an  Independent  cause,  and  was  a  proxi- 
mate resultfrom  thebreach  of  Its  contract 
by  the  defendant.  It  cannot  be  said,  as  in 
Rowell  V.  Telegraph  Co.,  75  Tex.  26, 12  8. 
W.  Rep.  634,  that  the  bitter  disappoint- 
ment of  Mrs.  Nations  at  the  absence  of 
her  son  was  a  mere  continuation  of  the 
grief  over  the  death  of  her  husband. 

From  the  language  of  the  telegram  itself, 
to  say  nothing  of  the  testimony  of  the 
witness  Joseph  Nations  that  his  father 
was  dead,  and  that  it  was  Important 
that  the  telegram  be  rushed  through  at 
once,  the  defendant  was  bound  to  know 
that  the  mother  was  Informing  her  sod 
that  her  husband  was  dead.  It  was  un- 
necessary that  the  telegram  should  con- 
tain, in  its  terms,  an  Invitation  to  the  son 
to  come  and  be  with  her;  for  such  was 
the  reasonable  Interpretation  to  put  up- 
on It.  It  was  Information  from  the  grief- 
stricken  mother  to  her  son  that  his  step- 
father, her  husband,  was  dead:  and  it 
could  be  hardly  presumed  that  an  express 
invitation  would  be  needed  for  him  to 
come.  The  case  of  Reese  v.  Telegraph  Co., 
decided  by  the  supreme  court  of  Indiana,  (24 
N.  E.  Rep.  164,)  is  upon  very  similar  facta, 
and  is  very  much  in  point;  the  only  differ-  • 
ence  being  that  it  is  not  so  strong  a  case 
upon  the  facts  as  this  case.  In  that  case 
the  telegram  was:  "My  wife  is  very  III; 
not  expected  to  live.''  It  was  signed 
"Wm.  Reese,"  and  addressed  to  A.  8. 
Clements,  who  was  his  brother-in-law. 
The  court  said:  "It  is  true  there  was 
nothing  In  the  telegram  to  indicate  the 
kinship  that  existed  between  the  appel- 
lant and  the  person  to  whom  the  message 
was  addressed,  nor  did  It  request  the  pres- 
ence of  Mr.  Clements  or  his  wife  at  the 
bedside  of  the  dangerously  sick  sister-in- 
law;  but  this  affords  no  excuse  to  the 
appellee  for  Its  failure  to  deliver  the  tele- 
gram." And  again:  "From  the  informa- 
tion before  it  when  it  entered  into  the 
undertaking,  the  appellee  was  bound  to 
know  that  mental  anguish  might,  and 
most  probably  would,  come  to  some  per- 
son. In  case  it  failed  to  act  promptly  in 
transmitting  and  delivering  the  dispatch  ; 
and  therefore  such  a  result  was  contem- 
plated when  the  message  was  delivered 
by  the  appellant  to  the  appellee's  agent  at 
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Jameatown.  and  la  within  the  andertak- 
ing.  Whether  each  mental  saOering 
would  be  CBDsed  by  the  failure  of  a 
brother-in-law  and  wife  toRoat  once  to 
the  bvdeide  of  a  dying  sister-in-law,  or 
from  the  failure  of  a  physician  to  reach 
his  patient  while  there  was  still  hope 
that  snmethliiK  might  be  done  to  bring 
relief  and  possibly  a  reetoratlon  of  health, 
or  fur  some  other  cause,  is  unimportant. " 
In  Telegraph  Co.  v.  Broesche.  72  Tex.  658, 
10  S.  W.  Rep.  784,  the  telegram  was: 
"Mrs.  Broesche  is  dead.  Will  bring  corpse 
on  train  to-night."  It  was  sent  for  the 
bene6t  nf  the  sender,  and  the  court  said  it 
"was  too  obvious  to  require  explanation." 
The  rase  of  Telegraph  Co.  v.  Kirkpatrlck, 
76  Tex.  217, 13  S.  W.  Rep.  70.  has  been  cited 
by  appellant.  In  that  case  there  was  no 
mention  of  Mrs.  Kirkpatrlck,  for  whose 
benefit  the  suit  was  bought.  The  tele- 
gram was  to  her  husband  to  come  and 
bring  Ferdinand,  who  was  a  brother  ut 
Mrs.  Kirkpatrlck;  that  his  father  was 
very  low.  It  was  held  that  a  suit  could 
not  be  maintained  for  injury  to  her  feel- 
ings, as  there  was  nothing  in  the  telegram 
'tu  apprise  the  company  either  that 
plaintiff  had  a  wife,  or  that  she  was  at 
Highland  Station,  or  that  the  object  of 
the  communication  was  to  afford  infor- 
mation upon  which  she  was  expected  to 
act." 

We  think  In  this  case  the  appellant  was 
In  the  possession  of  information  sufficient 
to  make  it  within  the  contemplation  of 
the  parties  that  the  telegram  was  sent 
for  the  benetit  of  Mm.  Nations,  and  was. 
In  effect,  an  invitation  to  her  son  to  come 
to  her.  Joseph  Nations  told  the  agent 
that  it  was  important,  and  that  he  want- 
ed It  rushed  throngh  at  once.  Why,  ex- 
cept for  the  beneut  of  the  sender?  And 
could  not  the  mother  rely  on  her  son  to 
come  without  a  command  or  an  Inrita- 
tlon  to  do  so?  To  ns  it  appears  that  the 
appellant  waa  in  possession  of  sufficient 
information  to  make  It  reasonably  appar- 
ent that  the  telegram  was  sent  for  the 
benefit  of  Mrs.  Nations,  and  that  It  was 
an  invitation  to  her  son  to  come,  and  be 
present  with  her.  Believing  that  'the 
judgment  of  the  court  below  should  be 
affirmed,  we  so  report. 

Statton,  C.  J.  Affirmed,  aa  per  opinion 
of  commission  of  appeals. 


Matthews  et  a/,  v.  Statk  n  nl.  WitaoM 
et  al. 

(fiwpnme  Court  of  Texas.    Deo.  18, 1891.) 

^O  WaBBAHTO—  VBBinCATION— Ebtoppm/— Mo- 
XiaPAI.  COBPOBATIOH*  —  LbQAUTT  OF  IHCOBPO- 
BATIOH. 

1.  It  is  no  gronnd  for  exception  to  an  infor- 
mation in  the  nature  of  a  quo  warranto,  apon 
tke  relation  of  severol  persons,  that  some  of  the 
relators  failed  to  swear  to  the  relation. 

9.  After  an  information  in  the  nature  of  quo 
VHMmnto  has  been  filed  on  the  relation  of  i>ri- 
vate  individnals,  tlie  relators  tiave  no  right  to 
withdraw  from  the  proceeding. 

8.  The  fact  ttiat  a  person  signed  the  petition 
for  the  inuorporation  of  a  oity,  and  afterwards 
made  a  contract  with  the  city,  does  not  estop  biio 
from  loininit  as  relator  in  a  proceeding  to  ques- 
tion the  validity  of  the  city's  Incorporation. 


4.  Rev.  Civil  Bt  tit  17,  e.  1,  art.  SMe,  pco* 
Vt  ling  *'tbat  all  towns  andolUes  of  one  thonsand 
lunabltants  or  more,  which  have  heretofore  at- 
tempted to  become  incorporated  cities  of  one 
thousand  Inhabitants  or  more,  under  the  general 
laws,  and  have  failed  to  comply  with  all  the  re- 
quirements of  said  law,  or  which  are  not  inclua- 
ed  within  the  literal  meaning  of  those  cities  which 
are  authorized  to  accept  the  provisions  of  said 
general  law,  and  all  towns  and  villages  incorpo- 
rated under  Rev.  Civil  Bt.  tit  17,  c.  11,  or  by 
special  obarter  or  otherwise,  which  now  have 
one  thonsand  inhabitants,  and  have  heretofore  at- 
tempted to  become  incorporated  cities,  which  said 
cities  have,  from  the  dates  of  their  several  at- 
tempted Incorporations,  exercised  the  functions 
of  cities  of  the  class  named,  and  were  recognized 
by  the  state  as  snoh,  shall  be  declared  cities  of 
one  thousand  inhabitants  or  more,  and  their  at- 
tempted incorporation  validated, "  affects  only 
towns  and  cities  proper,  that  come  within  its 
terms,  and  has  no  liearing  on  an  issue  as  to  what 
constitutes  a  oity  or  town. 

Appeal  from  district  court.  Bee  county; 
H.  C.  Pleasants,  Judge. 

Information  in  the  nature  of  9110  war- 
rantu  by  the  state  of  Texas,  on  the  reia* 
tlon  of  Alice  Wilson  and  others,  to  oust 
U.  P.  Matthews  .ind  others,  as  mayor  and 
aldermen  of  the  city  of  BeeviUe,  and  to 
have  the  proceedings  to  incorporate  said 
city  declared  void.  Plaintiff  obtained 
Judgment,  and  defendants  appeal.  Af- 
firmed. 

Dagat,  Crtap  A  Stevena  and  Beaaley  d 
Flnarnojr, for  appellants.  A.  B.  Davidaon, 
Diet.  Atty.,  L.  H.  Hrowne,  and  Proctor S 
Proctor,  for  appellee. 

Uknby.  J.  At  the  instance  of  12  Individ- 
ual  relators,  the  information  in  the  nature 
of  a  9U0  warranto  was  filed  In  this  cause 
to  oust  the  mayor  and  aldermen  ut  the 
city  of  Beevitle,  and  to  have  the  proceed- 
ings to  Incorporate  said  city  declared 
void.  The  relation  was  sworn  to  by  only 
eight  of  the  persons  who  signed  It,  and 
snb8<-qnently  five  of  these  asked  to  be 
permitted  to  withdraw  from  it.  Their 
request  was  refused.  The  respondents 
excepted  to  the  information  because 
some  of  the  persons  signing  it  did  not 
awear  to  It.  The  answer  of  the  respond- 
ents contained  the  following  allegations: 
"That  relator  A.  C.  Jones  had  served  aa 
mayor  of  said  city;  that  relator  B.  W. 
Klipstein  had  served  as  Its  treasurer;  that 
relator  Alice  Wilson  had  made  a  contract 
with  said  city  to  furnish  It  with  a  gar- 
bage dumping  gmond,  for  which  she  had 
received  from  said  city  the  sura  of  fifty  dol- 
lars; tbat  the  relators  B.  W.  Klipstein,  J. 
J  Welder,  J.  M.  Chlttim,  Vlggo  Kohler. 
and  Hugo  Heldenfela  bad  surveyed  and 
mapped  all  of  the  lands  which  they  owned 
within  aald  city  liraita  into  lots  and 
blocks,  nnd  had  a  map  of  the  same  record- 
ed ;  that  all  of  the  relators,  except  F.  E. 
Burr.  William  Burr,  J.  J.  Welder,  J.  M. 
Chlttim,  and  Alice  Wilson,  signed  the  peti- 
tion to  the  county  Judge  to  incorporate 
the  said  city  of  Beevllle  with  the  said  lim- 
its of  three  milea  square;  that  all  of  said 
acts  of  acquiescence  on  the  part  of  said  re- 
lators occurred  prior  to  the  institution  of 
this  suit."  The  court  sustained  plaintltf'a 
exceptions  to  these  allegations. 

It  was  said  by  this  court.  lu  the  case  of 
Hnnnlcntt  v.  State,  (Tex.  Sup.)  12  S.  W. 
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Rep.  106,  that  'the  state's  officer  mtght  Ole 
the  information  wlthont  relation,  and  In 
that  coHe  It  would  seem  that  his  official 
Htatemeiit,  unswurn,  would  be  sufficient 
to  authorize  a  Judge  to  direct  an  infor- 
mation to  be  filed."  A  Bingle  Individual 
may  make  the  relatioa,  and  the  effect  of 
it  will  not  be  less  If  he  unites  with  others, 
who  subsequently  offer  to  withdraw;  nor 
if  the  others  could  bo  properly  permitted 
to  withdraw  would  the  case  be  changed. 
A  relation  under  oath  may  properly  he  re- 
lied upon  as  the  sole  ground  for  beginuing 
and  permitting  the  prosecution otthecase, 
but  it  does  not  result  from  that  that  the 
conduct  and  continued  prosecution  of  the 
cause  is  any  less  under  the  exclusive  con- 
trol of  the  state's  attorney  and  the  court 
than  it  would  have  been  if  it  had  been  up- 
on facts  sufficiently  well  known  by  the 
state's  officer,  without  the  aid  of  an  affi- 
davit, begun  by  the  officer  upon  his  own 
motion.  But  while  the  relators  will  not 
be  permitted  to  take  the  control  of  the 
prosecution  of  the  case  from  the  state's  at- 
torney, they  have  no  rlG^ht,  after  a  suit 
has  been  instituted  at  their  instance,  to 
withdraw  from  It,  and  thus  avoid  any 
responsibilities  that  may  properly  attach 
to  them,  as  the  result  of  their  having 
connected  themselves  with  it  in  the  first 
place.  We  think  that  the  relation  was 
sufficient,  and  that  the  court  did  not  err 
in  refusing  to  a  part  of  the  relators  per- 
mission to  withdraw  from  It. 

It  may  be  very  well  questioned  whether 
a  suit  of  this  character,  otherwise  proper- 
ly brought  and  meritorious, can  be  defeat- 
ed because  the  relators  would  be  estopped 
If  they  were  suing  in  their  individual 
rights;  but,  however  that  may  be,  we  are 
of  the  opinion  that,  as  to  the  relator  Alice 
Wilson  at  least,  there  is  nothing  alleged 
that  wonld  estop  her,  and  upon  that 
ground  alone  the  Judgment  of  the  court 
In  sustaining  plaintiff's  exceptions  to  the 
answer  may  be  approved. 

Appellants'  only  remaining  assignment 
of  error  reads  as  follows:  "It  having 
been  proven  on  the  trial  of  this  cause,  by 
evidence  competent  and  uncontradicted— 
Ii'irat,  that  on  the  IKth  day  of  January, 
1890,  the  town  of  Beeville  bad  more  than 
one  thousand  inhabitants,  and  was,  on 
said  date,  incorporated  under  the  Revised 
Statutes  of  this  state,  as  a  city  of  one 
thousand  inhabitants  or  over,  with  limits 
and  boundaries  designated  and  fixed,  and 
that  all  of  the  proceedings  by  which  said 
incorporation  was  effected  were  regular, 
and  in  accordance  with  the  provisions  of 
the  statutes  governing.  Second.  That 
from  the  date  of  the  said  Incorporation 
tlie  said  city  of  Beeville  has  continuously, 
up  to  this  time,  performed  all  of  the  func- 
tions of  a  city  of  one  thousand  inhabit- 
ants or  more,  having,  upon  Incorporation, 
regularly  and  legally  elected  a  mayor, 
board  of  aldermen,  and  other  officers, 
who  qnallfled  as  such,  and  performed  all 
such  duties  as  pertained  to  their  respect- 
ive offices;  that  taxes  ad  mlorem  and 
occupation  were  levied,  collected,  and  ex- 
pended by  said  city,  and  in  itsuame;  that 
ordinances  for  the  prevention  and  punish- 
ment of  crimes  were  passed  by  said  city, 
and  that  said  ordinances  were  enforced  by 


offendera  being  arrested,  tried,  asd  impris- 
oned for  the  violation  of  the  same;  tbnt 
control  was  taken  over  the  streets  and 
thoroughfares  thronghoot  tbeclty  limits; 
In  short,  that  the  government  of  the  af- 
fairs of  said  city  was  completely  la  the 
hands  of  said  otScers.  27i/M.  That  tbe 
corporation  of  the  city  of  Beeville  was 
from  the  time  of  Its  said  creation,  and  was 
on  the  2d  day  of  March,  1891,  and  has  been 
since,  recognised  by  tbe  state  of  Texas  as 
a  legal  and  existing  corporation;  that 
the  commissioners'  court  of  Bee  connty 
surrendered  to  the  said  city  its  jurisdic- 
tion over  the  public  roads  and  thorough- 
fares within  the  limits  of  said  city,  and 
recognized  the  right  of  said  city  to  tbe  ex- 
clusive control  thereof;  that  the  couuty 
court  of  Bee  county  recognized  the  legali- 
ty of  said  corporation  by  trying  criminal 
cases  appealeil  from  tlie  mayor's  court  of 
said  city ;  that  the  county  Judge  of  Bee 
connty  surrendered  to  theadministration 
of  said  city  the  management,  control,  and 
government  of  the  free  schools  within  its 
limits;  that  on  the  2d  day  of  March,  1891. 
and  previous  and  subsequent  thereto,  said 
city  of  Beeville  had  a  population  of  more 
than  one  thousand  inhabitants.  Under 
this  proof,  the  court  erred  in  holding  that 
the  curative  act  of  the  twenty-second  leg- 
islature, entitled  'An  act  to  amend  chap- 
ter one,  (1.)  title  seventeen.  (17,)  of  tbe 
Revised  Civil  Statutes  of  tbe  state  of  Tex- 
as, by  the  addition  thereto  of  article- 340c,' 
did  notapply  toand  valldstesaid  incorpo- 
ration, and  consequently  erred  in  dissolv- 
ing said  incorporation,  and  ousting  re- 
spondents." The  act  here  r^erred  to 
reads  as  follows:  "Art.  S40c.  All  towns 
and  cities  of  one  thousand  inhabitants  or 
more,  which  have  heretofore  attempted 
to  accept  tbe  provisions  of  this  title,  and 
to  become  Incorporated  cities  of  one 
thousand  Inhabitants  or  more,  under  tbe 
general  laws  of  Texas,  and  have  (ailed  to 
comply  with  all  the  requirements  of  said 
general  law,  or  which  are  not  included 
within  the  literal  meaning  of  those  cities 
which  are  authorized  to  accept  tbe  pro* 
visions  of  said  general  law,  and  all  towni 
and' villages  Incorporated  under  chapter 
11  of  title  17  of  the  Revised  Civil  Statutes, 
or  by  special  charter  or  otherwise,  but 
which  now  haveonethousandinhabitants 
or  more,  and  which  have  heretofore  at- 
tempted to  accept  the  provisions  of  this 
title  in  lieu  of  their  said  town  or  village 
charter,  and  become  incorporated  cities 
of  one  thousand  inhabitants  or  more, 
but  which  said  cities  have,  from  and  after 
the  dates  of  their  several  attempted  in- 
corporations, and  their  several  efforts  to 
accept  the  provisions  of  this  title,  exer- 
cised the  functions  Of  cities  of  the  class 
uamed,  and  were  by  the  state  of  Texas 
recognized  as  such  cities,  be,  and  the  same 
are  hereby,  declared  to  be  cities  of  one 
thousand  inhabitants  or  more,  and  the 
several  acts  whereby  they  attempted  to 
accept  the  provisions  of  said  law  are  here- 
by in  all  things  validated.  •  •  •-  This 
statute  does  not  control  or  relate  to  tbe 
Issue  Involved  In  this  case.  It  does  not 
pretend  to  define  what  constitutes  a  city 
or  town.  It-only  refers  to  and  affects  the 
Btatna  ol  towns  and  cities  proper,  that 
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come  TvltbtD  ItB  terms.  Some  racb  towns 
and  cities,  about  wbicb  there  has  been  no 
controversy  as  to  their  limits  iDCludloK 
rural  territory  that  could  not  be  conBla- 
ered  as  belug  part  of  the  town,  ham  at- 
tempted to  accept  the  provisions  of  the 
title  referred  to  In  the  act,  and  their  ac- 
tion In  that  respect  was  held  void  by  the 
conrts,  either  because  the  law  did  not  au> 
tborlse  the  procedure  at  all  in  tlie  partiuu- 
lar  instance,  orbecause  its  directions  were 
not  eufflcientiy  adhered  to.  Harness  v. 
State,  76  Tex.  666, 13  R.  W.  Rep.  535;  Lar- 
jren  V.  State,  76  Tex.  823, 18  S.  W.  Rep.  161 ; 
State  V.  Dunson,  71  Tex.  65,  9S.  W.  Rep. 
»»:  BotonI  v.  State,  73  Tex.  182, 10  8.  W. 
Rep.  401.  Untt)  there  is  legtslation  pre- 
■cribinK  some  reasonable  rule  by  which 
the  limits  of  soch  municipal  corporationa 
may  be  determined  otherwise  than  by 
their  meredesigiiation as  cltiesand  towns, 
tills  coart  will  adhere  to  the  conclusions 
annoaijced  In  Ewing  v.  State,  (Tex.  Sup.) 
16  8.  W.  Rep.  K73,  and ,  other  cases.  The 
lodffmeDt  is  affirmed. 


East  Tkxas  Fire  Ins.  Co.  t.  Brown. 

(Supreme  Court  cf  TexM.    Deo.  88,  1891.) 

Tax  Xjjscbakob  —  Actios  on  Pouct  — I»stbuo- 
noHS — Waitsh  or  Conoitioms— Aobkt— Pliao- 

Ufa— ISTBKKST. 

1.  Where,  in  an  action  upon  an  insurance 
policy,  the  person  tbrongh  whom  tbe  policy  waa 
procured  testifies  that  he  acted  for  the  iubured, 
and  tbe  only  evidence  tending  to  show  tbat  he 
was  agent  for  the  insurance  company  is  tbe  fact 
that  he  procured  tbe  policy,  and  stated  to  the 
insnred  that  be  represented  a  number  of  reliable 
companies,  it  is  error  for  tbe  Judge  to  assnme  in 
bis  charge  tbat  such  person  was  tbe  agent  of  tbe 
oMnpany. 

8.  It  is  error  to  refuse  to  Instruct  the  jury 
that,  if  they  find  from  the  evidence  that  tbe  al- 
leged agent  was  acting  as  an  insurance  broker  at 
the  time  this  application  for  Insurance  was  made, 
and  had  not  prior  to  tbat  time  been  employed 
by  defendant  ctnapany  in  all  matters  appertaining 
to  tbe  procuring  of  said  policy,  he  was  the  agent 
of  the  assured  under  said  policy,  and  only  the 
airent  of  the  company  for  tbe  purpose  of  deliver- 
ing the  policy  and  collecting  tbe  premium,  and 
that  notice  to  him  that  the  property  was  mort- 
gaged or  was  situated  on  leased  ground  would 
not  be  notice  to  the  company. 

8.  It  is  error  to  submit  to  the  jury  tbe  ques- 
tion whether  the  insurance  company  waived  the 
oonditlons  of  tbe  policy  regarding  Incombranoes, 
where  the  plaintiff  baa  not  alleged  such  waiver 
in  bis  pleading. 

4.  Allegations  In  the  petition  to  tbe  effect 
that  proofs  of  loss  were  made  Immediately  after 
the  fire  under  tbe  supervision  of  tbe  company's 
adjusters,  that  after  tbe  adjustment  the  adjust- 
ers informed  the  insured  that  the  company  would 
not  pay  the  loss,  that  tbe  company  never  made 
any  objection  to  the  proof  of  loss  until  it  filed  its 
answer,  and  that  the  company  thereby  waived 
the  filing  of  proof,  are  sutBcIent  to  justify  suh- 
mitting  to  the  jury  thequestion  whether  the  com- 
pany waived  proof  of  loss,  as  provided  for  in  the 
policy. 

5.  When  the  evidence  tends  to  show  that  the 
insnred  bnlldlng  war  on  leased  ground,  and  the 
poiicyezpreesly  provides  tbat  itshall  becomevoid 
if  the  insured  onildiagr  stand  on  leased  ground, 
unless  consent  is  indorsed  tbereon,  and  there  is 
no  such  indorsement,  it  le^  error  to  charge  that, 
"as  to  tbe  property  beiog  leased,  the  facts  do  not 
In  law  show  such  a  lease  as  would  affect  the  in- 
surance policy. " 

0.  Where  an  adjuster  representing  defend- 
ant adloated  the  loss  Inunediately  after  tbe  lire. 


and  then  Informed  the  Insured  that  ttia  company 
would  not  pay  him,  suoh  refusal  constitutes  a 
waiver  of  proof  of  loss. 

7.  Where  the  policy  calls  lor  payment  60 
days  after  proofs  ot  loss,  and  tbe  juiy  hare  been 
charged  not  to  find  for  the  plaintiff  unless  there 
had  been  awaiver  of  proof  by  the  company,  a  sub- 
sequent instruction  that,  if  the  Jury  find  for  the 

Slaintiff,  they  should  calculate  Interest  from  60 
ays  after  loss  by  fire,  is  not  erroneous,  as  assum- 
ing the  ezlatenoe  of  the  waiver,  since  the  jury 
could  not  award  interest  under  the  Instructions 
unless  there  bad  been  such  waiver. 

8.  But  such  Instruction  Is  erroneous  in  falling 
to  state  tbat  a  cause  of  action  would  not  accrue 
under  the  terms  of  the  policy  until  after  60  days 
from  the  date  of  the  waiver,  and  that  interest 
would  not  begin  until  the  oocmal  of  a  cause  of 
action. 

Commissioners'  decisloD.  Section  B. 
Appeal  from  district  court.  Smith  county; 
FKI.1X  J.  McCoHD,  Judge. 

Action  by  George  O.  Brown  against  the 
East  Texas  Fire  Insurance  Company  upon 
an  Insurance  iiollcy.  Plaintiff  obtained 
judgnnent,  and  defendant  appeals.  Re- 
verHed. 

Whitaker  &  Bonaer,  lor  appellant.  B. 
Cbilton,  tor  appellee. 

Tarlto.v,  J.  The  following  statement 
from  appellant's  brief  will  sufficiently  in- 
dicate the  nature  of  this  action:  "This 
suit  was  filed  by  plnintiff.  Brown,  to  re- 
cover of  the  defendant,  the  East  "Texas 
Fire  Insurance  Company,  the  value  of  a 
certain  insurance  policy  issued  tu  one  T. 
B.  Hage  on  a  frame  flour-mill  and  ma- 
chinery, situated  in  Brownstown,  III. 
The  defendant  pleaded:  (I)  General  denial; 
(2)  that  proofs  of  loss,  as  required  by  the 
policy,  were  not  tnniished  within  a  rea- 
sonable time;  (3)  that  tbe  property  waa 
Incumbered;  (4)  that  the  property innnred 
was  situate  on  leased  ground.  In  re- 
sponse to  defendant's  pleas,  plaintiff,  in  a 
supplemental  petition,  allcKes:  (1)  That 
the  policy  was  procured  through  one  Ben- 
jamin Kimball,  of  Saint  Louis,  wbo,  they 
allege,  was  defendant's  agent,  by  one  J. 
R.  TImberman,  who  was  acting  as  the 
agent  of  Uage,  tbe  assured;  that  Timber- 
man  made  no  written  application,  but 
that  at  the  time  he  applied  for  the  insur- 
ance he  informed  Kimball  of  tbe  incum- 
brance and  tbe  lease;  that  Kimball  did  not 
ask  for  or  require  a  written  application; 
that  the  assured  did  not  know  of  tbe 
terms  or  conditions  of  the  policy  until 
tbe  same  was  delivered  to  him  by  Kim- 
ball; that  he  paid  Kimball  the  amount  ot 
tbe  premium  at  tbe  time  he  made  the  ap- 
plication, and  no  more;  and  that  defend- 
ant paid  to  Kimball  his  compensation 
as  agent  for  placing  the  Insurance.  (2) 
Tbat  proofs  of  loss  were  made  up  Immedi- 
ately after  the  fire,  under  the  directions 
contained  in  tbe  policy,  and  under  tbe  di- 
rection  and  supervision  of  adjusters  rep- 
resenting defendant  and  other  companies, 
at  tbe  place  of  the  tire,  and  were  furnished 
to  tbe  adjusters  within  ten  days  after  the 
fire,  who  then  and  there  made  a  full  in- 
vestigation concerning  tbe  fire;  tbat  de- 
fendant, nnlil  It  filed  Its  second  amended 
original  answer,  never  made  any  objec- 
tion to  the  form  or  substance  of  the  proofs, 
and  nerer  before  claimed  that  tbey  were 
not  filed  within  a  reasonable  time;  that 
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at  the  time  of  the  adlastinent,  and  after 
fall  inreiitlgatlun.  the  adJoHtera  Inrormed 
Sage  and  plaintiff  that  defendant  would 
not  pay  the  Iobh,  withoat  giving  any  rea- 
son for  such  refusal;  wherefore  be  says 
the  company  baa  waived  the  filing  of 
proofs  within  a  reasonable  time.  Tne 
case  was  tried  on  February  17,  D'SO,  and 
resulted  In  a  verdict  and  Judgment  for 
plaintiff,  from  which  defendnnt  presents 
this  appeal. " 

Appellant  first  assigns  as  error  the  fol- 
lowing portion  of  the  court's  charge: 
"As  heretofore  stated,  the  property  being 
mortgnifed  by  Sage  to  Brown  at  the  time 
of  issuing  the  policy  would  defeat  the  re- 
eover.y  on  the  policy  unless  at  the  time 
said  Sage  procnred  the  policy  he,  or  his 
agent,  Timbermau,  expressly  Informed 
Kimball,  at  the  time,  of  such  incumbrance. 
Now,  if  be  or  bis  agent  did  inform  Kim- 
ball that  the  property  was  incumbered, 
and  Kimball  or  his  agent  made  an  appli- 
cation to  defendant  company,  said  applica- 
tion having  the  questions  to  be  answered 
Crinted  upon  it  In  regard  to  the  property 
eing  mortgaged,  and  they  were  not  an- 
swered, and  the  defendant  company  ac- 
cepted each  application  with  these  ques- 
tions anauswered,  and  issued  the  policy, 
the  defendant  company  is  presumed  to 
have  waived  the  conditions,  and  is  there- 
fore liable.  That  is,  gentlemen,  whether 
Kimball  was  or  was  not  an  agent  of  de- 
fendant company,  if  he  or  his  agent  for- 
warded an  application  to  defendant  com- 
pany, with  questions  as  to  Incumbrances 
on  tbe  property  unanswered,  and  the  de- 
fendant company  issued  the  policy  with- 
ont  farther  inquiry.  It  will  be  deemed  that 
tbe  conditions  of  tbe  policy  were  waived 
by  defendant  company,  provided  there 
was  no  effort  to  conceal  the  true  facta 
about  tbe  condition  of  tbe  property  by 
Sage."  Among  tbe  grounds  of  error 
urged  with  reference  to  this  instrnction 
are  the  following:  (1)  Tbecharg^e  assumes 
that  Kimball  was  the  agent  of  the  de- 
fendant company  when  the  information 
referred  to  was  t^ven  him  by  Tlmberman. 
and  was  hence  a  charge  upon  the  weight 
of  tbe  evidence.  (2)  The  charge  with  ref- 
erence to  a  waiver  by  defendant  of  the 
condltiuns  of  the  policy,  growing  out  of 
tbe  making  of  an  application,  and  the 
failure  to  answer  questions  therein  con- 
tained in  regard  to  an  Incambrance,  was 
wit  boat  support  in  tbe  pleadings  of  plain- 
tiff. Tbe  policy  in  this  case  stipulates 
that "  tbe  assured,  by  the  acceptance  of 
this  policy,  hereby  warrants  •  •  •  that 
there  is  no  mortgage,  trust-deed,  or  lien 
upon  the  property  Insured,  or  any  part  of 
the  same,  unless  It  be  expressly  stated  in 
the  written  partottbis  policy,  or  tbe  writ- 
ten  application  for  this  insurance. "  The 
company  alleged  the  existence  of  a  mort> 
gage  upon  the  property  Insured,  and  re- 
lied upon  Ibis  warranty  to  shield  itself 
against  liability  on  the  policy.  The 
plaintiff,  in  avoidance  of  this  plea,  replied 
solely  that  the  company  was  precluded 
from  setting  up  this  defense,  because  fnll 
Information  was  given  before  tbe  Issuance 
of  the  policy  of  the  existence  of  the  mort- 
gage to  Kimball,  the  ag^ent  of  the  com- 
pany.   If  Kimball  was  in  fact  the  agent 


of  the  company,  and  bad  information  ot 
tbe  existence  ot  the  mortgage,  tbe  com- 
pany would  be  bound  by  such  informa- 
tion Imparted  to  him,  acting  within  tbe 
real  or  apparent  scope  of  his  authority; 
and  it  could  not  subsequently  so  stipulate 
in  the  policy  as  to  avoid  the  eflect  of  tbe 
Information.  Wood,  Ins.  628.  666-668. 
Mechem,  Ag.  S  ^1 :  Insurance  Co.  ▼. 
Bade,  65  Tex.  114.  Tbe  materiality  of  tbe 
Inquiry  whether  Kimball  was  or  was  not 
the  agent  of  tbe  company  is  therefore  evi- 
dent. Tbe  witness  Timberman  testified 
fortba  plain  tiff  on  this  subject  that 'be 
had  received  a  card  or  circular  from  Mr. 
Benjamin  Kimball,  stating  that  be  could 
place  insurance  with  companies  known  as 
non-board  companies'  at  lower  rates 
than  insurance  conld  be  placed  with  reg- 
ular board  companies.  Witness  called  at 
the  office  of  Mr.  Kimball,  who  stated  to 
witness  that  he  represented  a  nnmber  of 
reliable  companies,  and  that  he  could 
place  the  Insurance  for  witness,  (who 
was  acting  for  Sage,  the  assured.)  Kim- 
ball's conversation  lead  witness  to  believe 
that  he  was  the  agent  of  these  companies. 
Kimball  in  fact  acted  throagbont  tbe 
entire  transaction  as  the  representative 
and  agent  of  tbe  defendant  company. 
The  contract  was  made  with  Mr.  Kimball 
as  the  representative  of  the  East  Texas 
Fire  Insurance  Company.  *  *  •  All  that 
witness  knows  about  Kimball's  repre- 
senting the  East  Texas  Fire  Insurance 
Company  Is  that  he  told  witness  he  repre- 
sented reliable  companies.  Witness  does 
not  know  whether  he  mentioned  the 
names  o(  the  companies,  but  when  tbe 
policies  were  Issued  one  was  in  the  E^at 
Texas  insurance  Company."  For  the  de- 
fendant, on  the  other  hand,  Kimball  tes- 
tified that  "Sage  applied  to  him  for  Insur- 
ance, and  that,  acting  as  a  '  broker  for 
the  assured,'  not  representing  any  insur- 
ance company  at  that  time,  witness  pro- 
cured the  policy  ot  tbe  East  Texas  Fire 
Insurance  Company  lor  Sage.  •  •  • 
That  witness  acted  tor  the  assnred  in 
effecting  the  Insurance,  and  before  and 
at  that  time  advertised  himself  as  broker 
for  the  assured."  T.  R.  Bonnar  testified 
that  "Kim-ball  was  not  in  the  employ  of 
the  company,  and  that  he  bad  never 
heard  ol  hlra  in  connection  with  this  trans- 
action until  after  the  suit  was  brought. " 
Such  being  the  Htatas  ot  the  testimony  on 
the  issue  of  agency,  the  court  should  not 
in  its  charge  have  asnumed  that  Kimball 
was  the  agent  ot  the  company.  The  in- 
struction 1h  Justly  subject  to  the  criti- 
cism ot  appellant.  Qay  v.  Mc(lufBn,9  Tex. 
.501 ;  Golden  v.  Patterson.  56  Tex.  628; 
Rev.  St.  art.  1817. 

The  second  clause  of  the  charge,  to  tbe 
effect  that.  In  the  event  an  application 
with  the  conditions  stated  was  forwarded 
to  the  company,  it  became  immaterial 
whether  Kimball  was  or  was  not  tbe 
agent  ot  tbe  company,  neither  cures  nor 
palliates  the  effect  of  theerror  above  point- 
ed out.  This  clause,  in  submitting  to  the 
Jury  the  issue  ot  waiver,  as  arising  out  of 
an  application  sent  to  the  company,  was 
without  basis  In  the  pleadings  of  p'.alntitt, 
and  was  hence  erroneous.  We  are  not 
able  to  say  that  the  verdict  was  uninflu- 
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enced  by  it.  LoTlng  v.  Dixon,  6A  Tex.  76. 
Tbe  supplemental  petition  by  which  plain- 
tin  aeeke  to  avoid  the  defense  pleaded  con- 
tains no  alienation  of  waiver,  such  as  is 
submitted  in  this  instruction.  That  peti- 
tion is  absolutely  silent  aboot  the  making 
of  an  application  for  insurance,  and  the 
failure  to  kIyb  answers  about  incum- 
brances. The  plaintilt  cannot  avail  bim. 
self  of  such  a  waiver,  in  the  absence  of  a 
special  plea  setting  it  up.  Insurance  Co. 
V.  Lacroix,  45  Tex.  170;  Banking  Co.  v. 
Stone,  4»  Tex.  4;  Banking,  etc.,  Co.  v. 
Hntchlns,  6S  Tex.  «7,  68. 

Appellant  asalgns  as  error  tbe  refusal  of 
the  court  to  grant  tbe  folio  wing  requested 
instmctiun:  "If  yon  find  from  the  evi- 
dence tbat  Kimball  and  Littlefleld  were 
insarance  brokers,  and  were  acting  as 
such  atthe  time  application  for  this  insur- 
ance was  made,  and  had  not  prior  to  that 
time  been  employed  by  defendant  compa- 
ny, you  are  instructed  tbat  in  all  matters 
appertaining  to  tbe  procuring  of  said  pol- 
icy they  were  tbe  agents  of  tbe  assured 
under  said  policy,  and  only  the  agents  of 
the  company  for  the  purpose  of  delivering 
tbe  policy  and  collecting  the  premium, 
and  that  notice  to  them  of  the  mortgage, 
or  of  the  fact  tbat  tbe  property  was  situ- 
ated on  leased  ground,  would  not  be  no- 
tice to  the  company."  We  have  already 
adverted  to  tbe  evidence  bearing  upon  tbe 
attitude  towards  the  parties  of  Kimball, 
the  person  referred  to  in  the  foregoing  in- 
stmctiun. In  regard  to  Littlefleld,  it  ap- 
pears from  the  testimony  of  T.  R.  Bonner 
tbat  the  request  for  insurance  came 
through  Littlefleld,  an  insurance  broker 
doing  business  in  Chicago.  There  was 
evidence,  therefore,  tending  to  show  tbat 
both  Kimball  and  Littlefleld  were  Insur- 
ance brokers.  A  distinction  seems  to  ob- 
tain between  an  Insurance  agent  .and  an 
InHurance  broker,  the  latter  being  **one 
who  procures  insurance  and  negotiates 
between  insurers  and  insured."  An  insur- 
nnce  broker  is  rettarded  as  the  agent  for 
tbe  insurer  as  to  tbe  premium,  but  for 
nothing  else.  "  He  is  agent  for  tbe  Insured 
in  effecting  the  policy,  and  In  everything 
that  bas  to  be  done  in  consequence  of  it. " 
Ini^urance  Co.  v.  Blum,  76  Tex.  668. 13  S. 
W.  Rpp.  572;  2  Amer.  &  Eng.  Enc.  Law, 
695:  Ewell'a  Evans,  Ag.  6.  See,  also.  Me- 
chem,Ag.S931.  The  conclusion  tobe,  there- 
fore, drawn  is  that  the  knowledge  of  the 
broker  as  to  any  matter  connected  with 
tbe  effecting  of  tbe  insurance  is  not  to  he 
impated  to  the  company.  Under  the  evi- 
dence, the  defendant  was,  as  to  the  insur- 
ance man.  Kimball,  entitled  before  the 
Jury  to  the  benefit  of  the  propositions  in- 
corporated in  the  rejected  charge.  As  to 
Littlefleld,  there  was  neither  claim  nor  tes- 
timony tbat  notice  had  been  given  by  the 
assnred  to  him,  and  the  charge  with  refer- 
ence to  suRb  notice  would  have  l>eeu  im- 
proper. 

Appellant  assigns  as  error  tbe  paragraph 
of  tbe  court's  charge  which  reads  as  fol- 
lows: "Aatothe  property  being  leased, 
the  farts  do  not  in  law  ahow  surli  a  lease 
as  would  aSect  the  insurance  policy.* 
The  policy  in  express  terraB  provides  that 
it  shall  become  void  if  tbe  building  de- 
scribed therein  stand  on  leased  ground. 


unless  consent  is  Indorsed  in  writing  there- 
on. No  such  indorsement  was  on  the  pol- 
icy. The  testimony  of  several  witnesses 
tends  to  show  that  the  building  Insnred 
was  on  leased  land.  If  it  was  on  leased 
laud,  tbe  stipulation  that,  in  such  event, 
the  policy  should  be  void,  is  a  warranty 
by  the  assured,  and  it  cannot  be  Ignored. 
May,  Ins.  §  166.  The  charge  of  the  court 
complained  of,  in  disregarding  an  issue 
legitimately  springing  from  the  evidence, 
was  therefore  erroneous. 

Paragraph  8  of  the  court's  charge  Is  as 
follows:  "  As  to  the  proof  of  loss  not  be- 
ing furnished  within  a  reasonable  time. 
If  tbe  proof  of  loss  was  not  furnished  un- 
til six  months  after  the  fire,  this  would 
defeat  a  recoveiy,  unless  adjasters  for  de- 
fendant company,  with  others,  were  on 
tbe  ground  immediately  after  the  Are,  and 
adjusted  tbe  loss,  and  then  Informed  plain- 
tiff that  he  would  have  to  get  bts  Insur- 
ance at  law;  then  he  would  not  be  called 
upon  to  furnish  tbe  proofs  of  loss,  and  you 
will  find  against  the  defendant  company 
on  this  issue."  Appellant  iusists  that  this 
charge  is  erroneous,  because  there  was 
neither  pleading  nor  proof  that  adjusters 
for  the  company  informed  plaintiff  Imme- 
diately after  the  fire  tbat  he  would  have 
to  get  bis  insurance  at  law.  We  think 
that  tbe  allegations  of  plaintiff's  supple- 
mental petition,  heretofore  set  out.  Justify 
the  matters  submitted  in  the  charge  with 
reference  to  the  conduct  and  statement 
of  the  adjusters.  Plaintiff  expressly,  on 
account  of  such  conduct,  relies  upon  a 
waiver  of  the  filing  of  proofs  of  loss. 
There  was  testimony  to  the  effect  that 
proofs  of  loss  were  furnished  an  adjuster 
reprenentluK  defendant  on  the  gronnd,  im- 
mediately after  the  Ore,  and  that  the  ad- 
juster then  absolutely  refused  to  pay,  and 
notified  tbe  Insured  that  he  would  have  to 
collect  through  the  courts.  Onder  this 
testimony,  tbe  adjuster  would  be  deemed 
the  representative  of  the  company,  and  a 
refusal  to  pay  him,  a  refusal  by  the  com- 
pany. Such  refusal  would  constitute  a 
waiver  of  proof  of  loss.  Insurance  Co.  v. 
Coffee,  61  Tex.  287;  Insurance  Co.  v.  Lee, 
73  Tex.  641, 11  8.  W.  Rep.  1024;  Insurance 
Co.  v.Mattingly,  77  Tex.  162, 13  S.  W.  Rep, 
1016.    Tbe  charge  was  proper. 

Appellant  also  nextcomplalns  of  tbe  fol- 
lowing charge  of  tbe  court:  "You  are  fur- 
ther instructed  that,  if  you  find  for  plain- 
tiff, you  win  calculate  interest  at  the  rate 
of  8  per  cent,  per  annum  from  sixty  days 
after  loss  by  fire."  The  condition  of  the 
policy  is  that  it  shall  be  paid  at  Tyler, 
Tex.,  60  days  alter  the  execution  and  deliv- 
ery of  full  proofs,  of  loss  at  the  ofiice  of  the 
company  In  Tyler,  Tex.  The  Jnry'n  ver- 
dict awarded  Interest  in  accordance  with 
this  inatruction.  Theappellant  objects  to 
tbe  charge  on  the  ground  that  it  assumes 
that  there  had  been  a  waiver  of  proof  of 
loss.  Cnder  this  Instruction  the  Jury  were 
not  to  calculate  interest  unless  they  found 
for  tbe  plaintiff.  Under,  the  |)receding 
paragraph  8oftliacourt'8  charge  tbey  were 
forbidden  to  find  for  the  plaintiff,  unless 
there  had  been  a  waiver  by  the  company 
of  proof.  They  could  not,  therefore, 
award  interest,  unless  there  had  been  such 
waiver.    The  charge  does  not.  we  think. 
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aasume  the  extatenee  at  tbe  waiver.  We 
aiMo  tblnk,  howoTer.  that  In  the  event  of 
noch  a  waiver  no  canse  of  action,  under 
the  terms  ut  the  policy,  wonld  nrlue  there- 
on until  after  the  lapse  of  80  days  from 
the  date  of  the  waiver,  and  that  interest 
would  not  begin  nntll  the  accrnal  of  a 
causn of  action.  The  jury  should  havebeen 
accordinKly  instructed.  For  the  errors 
stated  the  jadftnient  should  be  reversed, 
and  the  cause  remanded. 

Statton,  C  J.  Beversed  and  remand- 
ed,  as  per  opinion  of  commission  ot  ap- 
peals. 

GCI.F,  U.  &  S.  F.  Rv.  Co.  T.  McCastt  et  al. 

(Supreme  Court  «f  Texou.    Dec.  32, 1801. ) 

Oarrmbs  or  Goods— LrvB-SrocK  Shipmbnts— 
Failusb  to  Fobsiisk  Cabs  — iHaTKnoTioNs  — 
Dajiaobs. 

1.  In  an  action  atrainst  a  railway  company 
plaintiff's  first  count  was  for  breach  of  a  verbu 
contract  to  rurnish  oars  for  the  shipment  of  cer- 
tain cattle  within  a  ^ven  time,  and  the  second 
count  was  for  negllKcnce  in  the  manner  of  trans- 
porting the  cattle.  The  court  by  its  iustrnctions, 
in  effect.,  withdraw  the  second  coant  from  the 
lury.  Held,  that  It  was  not  error  to  omit  oharg- 
Ing:  the  Jury  in  refrard  to  the  defendant's  defense 
to  the  second  count 

2.  Failure  to  instruct  the  Jury  that  the  burden 
of  proof  is  upon  plaintiffs  is  not  error,  when  no 
charge  on  the  subject  is  asked. 

8.  There  is  no  error  in  instructing  the  Jury 
to  allow  legal  Interest  on  the  amount  found  as 
damages  from  the  date  they  accrued. 

4.  In  an  action  for  damages  caused  by  delay 
in  transporting  cattle  the  difference  in  the  market 
value  of  the  cattle  at  the  place  of  destination,  at 
tbe  time  they  should  have  arrived,  and  the  time 
they  did  arrive,  is  the  measure  of  damages. 

5.  Where,  according  to  the  market  price  at 
the  place  of  destination,  the  cattle  would  have 
■old  for  tSflS  more  than  they  did  If  they  had  been 
shipped  as  agreed,  and  plaintiffs  incurred  fur- 
ther expense,  amounting  to  C95,  in  caring  for  the 
cattle  while  waiting  for  shipment,  a  verdict  for 
^UO  is  not  excessive. 

e.  There  is  no  error  in  the  court's  failnre  to 
Instruct  the  Jury  that  the  plaintiffs,  by  making 
the  written  contract  of  transportation,  waived 
all  damage  for  breach  of  the  parol  contract  to 
famish  the  cars  at  a  stated  time,  where  no  con- 
sideration for  tna  waiver  Is  expressed  in  such 
written  contract. 

CommlBsioners'  decision.  Section  A. 
Appeal  from  district  court,  Ellis  county ; 
Anson  Baiket,  Judge. 

Action  by  A.  E.  McCarty  and  others 
against  the  Oulf,  Colorado  &  Santa  Fe 
Ballway  Company  to  recover  damages  for 
negligence  In  transporting  plaintiffs' cat- 
tle. Plain tlSs  obtained  Judgment, and  de- 
fenrlant  appeals.    Affirnied. 

Alexander  di  Cl&rk  and  J.  W.  Terry,  lor 
appellant. 

CoLT.ARD,  J.  This  case  was  formerly  on 
appeal  to  the  supreme  court,  and  will  be 
found  reported  In  79  Tex.  38,  IB  8.  W.  Bep. 
104.  This  suit  Is  upon  two  counts:  First, 
upon  a  verbal  contract  between  the  par- 
ties, by  which  the  defendant  company, 
acting  by  Its  station  agent  at  Balllnger, 
Tex.,  agreed  to  furnish  plaintiffs  cars  to 
ship  about  3(10  bead  of  beef  cattle  to  Chl- 
caKO  for  marlEet  on  the  24th  September, 
1887,  rtetendant's  agent  being  notified  of 
the  object  in  nlilpplng.    It  Is  alleged  that 


deFendant  failed  to  fnmlaii  the  cars  notfl 
four  days  later  than  agreed, — that  Is.  on 
the  38th  September,— caosing  heavy  ex- 
pense In  holding  tiie  cattle,  to-wit:  f30 
for  pasturage;  fSO  for  hands;  $1S  for 
horses;  wasting  and  depreciation  of  the 
cattle,  (f2.60  per  head,)  9750;  decline  in 
the  marlcet  valne  at  Chicago  during  the 
four  days'  delay,  $1,428.  The  second 
count  charges  that  the  cattle  (302  bead) 
were  deilvered  to  defendant  on  the  2!<th 
day  of  September,  18X7,  to  be  Hbipped  to 
Chicago  for  marliet  In  a  reasonable  time; 
that  there  was  unreasonable  delay  en 
route  to  Chicago,  of  72  hours,  over  defend- 
ant's road  and  connecting  roads;  that  the 
cattle  were  roughly  handled,  so  that 
some  ot  them  died ,  they  lost  in  weight, 
and  the  market  declined  50  cents  per 
cwt.  Appellant,  the  railway  company, 
answered,  setting  np  the  written  contract 
of  shipment,  as  appears  in  the  statement 
on  the  former  appeal,  and  filed  a  general 
denial.  The  verbal  contract  was  proved 
a»  alleged,  as  was  its  breach,  tbe  four 
days'  delay,  tbe  extra  expense  during  de- 
tention, and  some  depreciation  itod  de- 
cline in  the  marlcet  during  tbe  delay  in 
awaltluff  the  arrival  of  the  care.  Defend- 
ant received  the  cattle  on  Its  cars  on  tbe 
28th  of  September,  carried  them  to  Mc- 
Gregor, Tex.,  and  delivered  them  tofts  con- 
necting line  at  that  place,  on  which  they 
were  tran8pi>rted  to  Chicago,  arriving 
there  on  the  4th  day  of  October,  1887, 
where  they  were  on  the  next  day  put  on 
the  market  and  sold.  It  was  proved  that 
the  time  nsoally  required  in  transit  from 
Balllnger  to  Chicago  was  four  days,  and 
that  tbe  market  In  Chicago  (or  such  cattle 
had  declined  between  the  time  they  abould 
have  arrived,  bad  they  reached  Chicago 
in  usual  time  after  shipment,  and  tbe  time 
they  did  arrive.  The  trial  reenlted  in  a 
verdict  and  Judgmentfor plaintiffs  for  $700, 
from  which  defendant  appealed. 

Theflrst  assignment  of  error  Is  asfollows: 
"The  court  erred  In  ignoiing  and  wholly 
failing  to  snbmit  to  the]ury,in  Its  charge, 
the  defense  presented  by  defendant,  vli., 
that  the  defendant,  by  virtue  of  the  terms 
of  the  contract  or  bill  of  lading  herein, 
was  not  liable  for  any  delay,  roogh  hand- 
ling, or  other  damage  occurring  in  transit 
after  defendant  delivered  said  cattle  to  its 
connecting  carrier  at  McGregor,  Tex. 
Plaintiffs  seeking  to  recover  damages  for 
delay  and  Injury  to  cattle  in  transit,  the 
Jury  should  have  been  Instructed  that  de- 
fendant was  onlj'  liable  for  tbe  delay  and 
Injury  occurring  on  Its  line;  the  contract 
of  shipment  restricting  defendant's  liabili- 
ty to  its  own  line."  The  court  did  not 
charRB  upon  the  written  contract  at  all, 
but.  In  effect,  withdrew  that  branch  of  the 
case  from  the  jury,  so  that  plaintiffs  could 
not,  under  the  Instructions  given,  recover 
for  any  damages  occasioned,  or  decline  in 
the  market  price  of  tbe  cattle,  by  delay  in 
transit.  The  cbarge  of  the  conn  Brst 
explains  to  the  jury  the  nature  of  tbe  is- 
sues as  made  In  the  pleadiUKS,  and  then 
proceeds  as  follows:  "Yon  are  Inatrncted 
that  If  you  believe  from  the  evidence  that 
plaintiffs  contracted  with  defendant'yi 
agent  at  Balllnger  that  defendant  would 
furnish  cars  to  plaintiffs  in  which  to  ship 
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cattle  at  a  time  certain,  and  tbat  snld 
agent  had  antburlty  to  so  coutrnct,  and 
yuD  further  believe  tbat  defenduot  failed 
to  receive  aud  ship  said  cattle  at  the 
time  atrreed  upon,  and  tbat  by  rvason  ol 
the  failure  to  receive  and  sblp  said  cattle 
the  plaintilTB  were  damaged,  then  plain- 
tiffs are  entitled  to  recover,  unlesB  you 
find  tbat  plalntltfs  waived  sacb  damages, 
under  the  InstructionB  hereinafter  given. 
If  yon  And  tbat  platutlCfs  were  damaged 
by  the  failure  of  defendant  to  receive  and 
Bbip  Bald  cattle  at  a  certain  time,  you  will 
follow  the  fullowiag  rules  In  estimating 
the  Bame:  If  there  was,  before  the  receiv- 
ing and  shipping  of  the  cattle,  unreason- 
able and  negligent  delay  on  the  part  of  de- 
fendant in  receiving  said  cattle,  then 
plaintiffs  should  recover  the  difference,  if 
any,  between  the  marlcet  value  of  the  cat- 
tle when  they  should  have  arrived  at  their 
destination,  bad  no  delay  occurred,  and 
when  they  did  arrive,  and  sucb  damages, 
if  any.  tlie  cattle  may  have  sustained  by 
reason  of  delay  in  receiving  and  shipping, 
and  the  extra  expense,  if  any,  occasioned 
to  plaintiffto  by  such  delay:  provided  the 
tCBtlmony  shows — and  only  In  tbat  event 
—tbat  the  damages  to  said  cattle,  if  any, 
and  the  extra  expense,  If  any,  were  occa- 
siuned,  unnecessarily,  from  the  delay  In 
receiving  aud  sbipping  said  cattle,  and 
fairly  entered  Into  the  cont«aiplalion  of 
the  parties  to  the  contract  at  the  time  it 
was  made."  Fairly  construed,  the  court's 
charge  withdrew  from  the  consideration 
of  the  Jury  all  issues  of  damages  except 
«uch  as  may  ha  ve  been  occasioned  by  deten- 
tion of  the  cattle  at  Balllnger  before  ship- 
ment, and  the  decline  In  the  market  price 
Nt  Chicago  consequent  upon  that  deten- 
tion. There  was  a  stipulation  in  the  writ- 
ten contract  of  shipment,  fixing  40  days 
as  the  time  In  which  sultsbonld  be  brought 
after  damages  occurred,  and  If  not  so 
brought  to  be  barred.  There  was  no  er- 
ror in  Ignoring  this  provision  of  the  con- 
tract, because.  If  there  were  no  other  rea- 
son, it  applies  to  the  written  contract,  and 
cannot  be  made  to  apply  to  the  verbal 
contract,  on  which  alone  the  recovery  was 
had.  McCarty  v.  Railway  Co.,  supra.  It 
was  not  error  to  fall  to  Instruct  the  jury 
tbat  the  bnrden  of  (>roof  was  upon  plaiu- 
tiOa.  No  charge  was  asked  on  the  sub- 
ject. There  was  no  error  in  instructing 
the  Jury  to  allow  plaintiff's  le^al  interest 
on  the  amount  found  as  damages,  from 
the  date  they  accrued.  Railway  Co.  v. 
Uoiliday,    6&  Tex.  620,  621. 

Appellant's  proposition  under  the  sev- 
enth and  eighth  assignments  of  error  Is 
tbat  the  measure  of  damages  for  breach 
of  contract  to  furnish  cars  for  shipment  of 
cattle,  besides  tbe  extra  expense  In  hold- 
ing the  cattle.  Is  tbe  difference  in  the  mar- 
ket value  of  the  same  at  tbe  time  and 
place  where  they  should  have  been 
shipped,  and  at  the  time  and  place  when 
they  were  shipped.  The  court's  direction 
ou  the  subject  was  correct,— tbat  the 
place  of  destination  should  govern  as  to 
difference  In  raloes.  It  was  alleged  and 
proved  tbat  when  tbe  contract  to  furnish 
the  cars  vras  made  tbe  company's  agent 
was  notified  that  the  cattle  to  be  sliipped 
were  to  be  sold  in  Chicago.    Railway  Co. 


V.  Nicholson.  01  Tex.  491.  Tbe  ninth  as- 
signment of  error  relates  to  breach  of  the 
written  contract,  and  the  40-day  clause  of 
limitation.  For  reasons  before  stated, 
this  assignment  need  not  bn  considered. 

It  Is  urged  tliat  tbe  verdict  Is  excessive, 
and  should  be  set  aside.  Had  tbe  cattle 
been  shipped  from  Balllnger  on  the  even- 
ing of  the  24tb  of  September,  when  ten- 
dered to  defendant,  they  would  have  ar- 
rived in  Chicago  in  four  days,  the  usual 
run,  (tbat  Is,  on  the  evening  of  the  28tli 
of  September,)  and  would  have  been  ready 
for  market  on  the  29tb,  where  their  market 
value,  as  quoted  in  tbe  cattle  Journals, 
would  have  been  $2.65  per  cwt.  Tbe  evi- 
dence shows  that  only  292  head  of  them 
were  sold,  weighing, in  tbe  aggregate,  285,- 
700  pounds,  and  brought  only  $6,602.96. 
At  92.65  per  cwt.,  tbey  would  have  sold 
for  f  7,571.05,  or  9968  more  thau  they  did 
bring.  The  damages  for  extra  expense 
while  detained  at  Ballinger  was  shown  to 
be  995,  which,  upon  sucb  basis,  would  au- 
thorise a  verdict  of  91.063.  Had  all  tbe 
cattle  sold  at  92.40  per  cwt.,  the  difference 
in  values  would  have  been  9714.26,  besides 
tbe  995  extra  expense  while  detained  at 
Ballinger.  The  verdict  was  for  9700. 
There  was  other  evidence  as  to  values  at 
different  rimes  which  would  give  different 
results,  and  would  reduce  tbe  verdict  be- 
low tbe  amount  awarded.  The  cattle  ar- 
rived in  Chicago  on  the  4tb  of  October; 
and,  on  tbe  5tb,  105  bead,  weighing  102,- 
860  pounds,  were  sold  at  92.40  per  cwt.,  or 
at  92,468.44.  "These  cattle  would  have 
sold  on  September  30th  for  10  cts.  per  cwt. 
more.  Had  tbey  been  in  the  ordinary 
condition  of  cattle  shipped  from  Texas, 
they  would  have  brought  92.60  per  cwt. 
As  tbey  were,  they  would  have  sold,  Octo- 
ber Ist,  nt  92.50  per  cwt.  October  2d  there 
was  no  market.  It  being  Sunday.  Octo- 
ber Sd,  92.40.  October  4th,  92.40.  40  head 
of  the  cattle,  weight  40,830  pounds,  were 
sold  October  5tb  for  92.30  per  cwt.  147 
head  were  sold  October  5tta  for  92.26  per 
cwt.,  weight  142,010  pounds.  These  cattle 
would  have  sold  as  they  were  on  Septem- 
ber 3Uth  tor  10  to  1.5  cts.  per  cwt.  more." 
The  foregoing  is  quoted  from  the  evidence 
as  agreed  on  in  the  statement  of  facts. 
If  we  should  be  governed  by  it  alone,  and 
the  dates  as  given, in  eetiraatlngthe  differ- 
ence In  value,  the  verdict  would  appear  to 
be  excessive.  This  evidence  does  not, 
however,  give  the  value  of  the  cattle  on 
tbe  29tb  of  September,  tbe  day  tbey  would 
have  arrived  In  Chicago  If  they  had  been 
shipped  from  Ballinger  on  the  24th  of  Sep- 
tember, and  had  arrived  in  usual  time.  It 
Is  Indefluite,  and  does  not  furnish  a  satis- 
factory basis  of  calculation.  Tbere  was 
evidence,  as  before  stated,  which  would 
warrant  a  recovery  of  un  amount  as 
great  as  tbe  verdict;  and  we  do  not  think 
we  should  say  It  was  excessive. 

Appellant's  third  and  fourth  assignments 
of  error  are  presented  together,  and  will 
be  so  considered.  They  are  as  follows: 
"  Third.  The  court  erred  In  not  conetrulng 
tbe  written  contract  pleaded  In  defense  by 
defendant,  and  in  not  Instructing  the  Jury 
that  by  the  execution  of  said  contract, 
and  that  by  making  the  agreement  there- 
in entered  Into,  the  plaintiff  bad  released 
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the  damages,  U  any,  oat  of  bivMCb  ol  the 
parol  contract  alleged  to  have  been  made 
by  (lerendaut'a  agent  at  Ballingeron  the 
18th  day  o(  September,  1887.  The  ancon- 
troverted  evidence  Hbowing  that  plalntllla 
bad  so  released  said  damages,  the  verdict 
and  judgment  thnreon  are  contrary  to 
law  and  evidence.  Fourth.  The  court 
erred  In  railing  to  rbarge  the  Jury  upon  the 
issne  presented  by  the  pleadings  and  the  evl> 
dence,  vis.,  that  the  plaintlBs,  after  making 
the  parol  contract  sued  upon. entered  Into 
a  written  contract  or  bill  of  lading  with  de- 
fendant, whereby  plaintiffs  released  defend- 
ant from  and  waived  all  damages,  If  any 
accrued  from  said  parol  contract  to  fur- 
nish cars.  The  fact  that  plaintiffs  bad  re- 
leased defendant  from  all  damages  on  said 
parol  contract  having  been  pleaded,  and 
the  proof  sustaining  the  plea,  with  no  evi- 
dence to  the  contrary.  It  was  the  dnty  of 
the  court  to  Instruct  the  Jury  to  find  for 
the  defendant."  The  court  did  instruct 
the  Jury  as  follows:  "If  you  believe  from 
the  evidence  that,  at  the  time  the  parties 
contracted.  It  was  agreed  and  understood 
that  plaintiffs  would  waive  all  right  tu 
recover  damagfts  of  defendant,  in  consid- 
eration of  defendant  giving  to  plaintiffs  a 
lower  rate  of  freight  on  said  cattle,  and 
that  a  lower  rate  of  freight  was  given, 
then  plaintiffs  cannot  recover."  Taking 
the  whole  charge  together,  it  should  be 
Inferred  that  this  clause  of  it  applied  to 
tbe  parol  agreement  with  the  agent  by 
McCarty  to  receive  and  ship  the  stock,  and 
that  it  was  not  Intended  to  apply  to  the 
subsequent  contract  In  the  bill  of  lading. 
The  bill  of  lading  contained  a  waiver  and 
release  of  defendant  of  liability  for  delay 
in  shipping  the  stock  after  delivery  to  the 
agent,  and  on  account  of  any  delay  in  re- 
ceiving the  same  after  tender  to  tbe  agent, 
in  conuiderutlon  of  the  rate  of  9102.50  per 
car  from  I3alllnger  to  Chicago,  which  Is 
stated  in  tbe  bill  of  lading  to  be  a  special 
and  reduced  rate  of  freight.  McCarty  tea- 
ttfled  that  when  be  made  the  parol  con- 
tract with  the  agent,  I> Grande,  to  furnish 
tbe  cars  for  shipping  the  cattle,  the  rate 
was  then  agreed  on  at  $102.50  per  car, and 
that  "nothing  was  said  about  any  writ- 
ten contract,  waiver,"  etc.  This  was 
some  10  days  prior  to  the  date  of  the 
written  contract  of  shipment.  Le  Grande, 
testifying  for  defendant,  denies  that  be 
agreed  to  furnish  cars  at  any  specitied  time, 
but  says  nothing  about  the  rate  to  be 
charged.  There  was  no  other  evidence  as 
to  the  rate  fixed  In  the  parol  contract,  ex- 
cept that  of  McCarty.  There  was  then,  in 
tact,  no  consideration  for  the  waiver,  as 
stated  In  the  bill  of  lading,  as  to  delay  in 
receiving  and  shipping  the  cattle  by  the 
agent  at  Balllnger.  The  principle  in  the 
court's  charge  upon  this  subject  was  cor- 
rect.—that.  If  the  waiver  was  without 
consideration,  it  was  not  binding;  but, 
as  before  said.  It  seems  the  charge  does 
not  relate  to  the  written  contract.  Had 
the  court  charged  upon  the  release  of  lia- 
bility for  detention  of  the  cattle  at  Ballln- 
ger, as  contained  In  the  written  agree- 
ment, it  would  have  been  necessary,  also, 
to  have  stated  the  law,  that,  If  it  was 
without  consideration,  it  could  not  have 
effect,  in   which  case  tbe  result,  under  tbe 


evidence,  would  have  been  tbe  same  as  If 
he  had  not  submitted  the  question  at  all. 
Under  the  circumstances,  it  was  not  the 
duty  of  tbe  court  to  notice  the  feature  of 
the  written  agreement.  Had  defendant 
desired  a  submission  uf  tbe  question,  it 
should  have  been  presented  in  a  special 
charge.  It  has  often  been  decided  In  this 
state  that  the  mere  omission  of  the  court 
to  instruct  the  Jury  npon  an  issue  Is  not 
error,  where  the  charge  given  is  correct. 
If  it  should  be  the  duty  of  the  court  to  In- 
terpret and  construe  documentary  evi- 
dence, the  failure  to  do  so  in  this  casecoald 
be  no  more  than  technical  error,  and 
harmless.  Tbe  result  would  have  beea 
the  same.  The  court  could  ha  ve  assumed 
that  there  was  no  consideration  for  tb» 
written  waiver  as  to  damages  for  deten- 
tion at  Balllng^er.  Finding  no  error,  we 
conclude  the  Judgment  should  be  affirmed. 

Stayton.  C.  J.    Affirmed,  as  per  uplnlon 
of  c(mimlssion  of  appeals. 


TlMSLBT  T.  PeNNIHAN. 

(Supreme  Covrt  of  Texas.    Jan.  18,  1893.) 

AcTiox  ox  Biix  or  EzcaAKas— Adthobitt  to 
Draw— BvwBROB. 

1.  Tbe  averments  of  a  complaint  that  at  the 
speuial  instance  and  request,  and  for  the  excla- 
sive  benefit,  of  defendant,  plaintiff  drew  a  draft 
on  him  for  a  certain  amount;  that  the  draft  wb> 
dishonored;  and  that,  for  the  exclusive  benefit  of 
defendant,  plaintiff  paid  off  and  took  up  the  bill 
of  exohuDge,— state  a  cause  of  action. 

2.  Testimony  that  plaintilf  had  authority  la 
writing  from  defendant,  to  draw  on  him  for  tbe 
amount  of  the  draft,  was  improperly  admitted 
over  theobjectionthat  the  writing  should  be  pro- 
duced, or  its  absence  accounted  for,  before  parol 
evidence  of  its  purport  could  be  adialtted. 

8.  Letters  of  defendant  to  plaintiff  are  ad- 
missible to  corroborate  plaintiff's  testimony  that 
the  monay  drawn  was  applied  to  the  benefit  of 
defendant,  though  such  letters  do  not  show  au- 
thority for  drawing  the  bill  on  defendant. 

4.  Under  the  averments  of  the  complaint, 
proof  of  authority  to  draw  the  draft  is  essential ; 
and  the  reference  to  the  draft  cannot  be  treated 
as  a  matter  of  Induoement,  and  the  action  treat- 
ed as  one  for  money  expended  and  services  ren- 
dered by  plaintiff  to  defendant,  amounting  to  the 
face  of  the  draft. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Action  by  H.  C.  Penniman  against 
Thomas  Tinsley  on  a  bill  of  exchange. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

G.  O.  Wright,  for  appellant.  Browa, 
Hall  A  Freeman  and  R.  D.  Coagbaaour, 
for  appellee. 

Tablton,  J.  May  18,  1890,  H.  C.  Penni- 
man. appellee,  brought  this  salt  In  the 
district  court  of  Dallas  county  to  recover 
of  Thomas  Tinsley,  appellant,  the  sum  of 
92,270.90.  Piaintia.  in  stating  bis  cause 
of  action,  alleges  an  follows:  "That  here- 
tofore, to-wlt,  ou  the  15th  day  of  May, 
1888,  plaintiff,  at  the  special  instance  and 
request,  and  for  the  sole  use  and  benefit, 
of  defendant,  made  bis  certain  bill  of  ex- 
change, in  writing,  directed  to  the  defend- 
ant, and  thereby  requested  bim  to  pay  at 
sight,  to  the  order  of  the  Fourth  National 
Bank,  tbe   sum    of   twenty- two  Hundred 
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BeTmity  and  90-100  dollars,  and  delivered 
8H)d  bill  of  excbaiige  to  said  bank;  tbat 
afterwards,  to-wit,  on  the  2i8t  day  of 
May.  1888,  tbe  said  bill  ot  excbanee  was 
presented  and  shown  to  defendant  for  hts 
acceptance  and  payment  thereof,  and  the 
said  defendant  was  then  requested  to  ac- 
cept and  pay  the  same,  but  the  said  de- 
fendant, though  often  requested,  did  not 
then,  nor  at  any  time  thereafter,  accept 
or  pay  said  bill  of  excbange,  bnt  wholly 
refused  and  still  refuses  so  to  do;  that 
plaintiff  has  paid  off  and  taken  up  said 
bill  of  exchange,  together  with  the  pro- 
test fee  of  one  and  25-l(i0  dollars  thereon ; 
tbat,  by  reason  of  the  premises,  defendant 
became  liable  and  promised  to  pay  plain- 
tiff the  Bom  of  twenty-two  hundred  sev- 
enty-twu  and  15-100  dollars  with  lawful 
Interest  thereon  from  the  said  15th  day  of 
May,  1888;  that  said  defendant,  though 
often  requested,  bas  never  paid  said  sum 
of  money,  nor  any  part  thereof;  and  that 
the  same  no w  remains  due  and  wholly  un- 
paid. **  The  defendant's  answn-  consisted 
of  a  general  demurrer  and  a  general  de- 
nial. 

Tbe  plaintiff  In  error  complains,  first, 
that  tbe  court  erred  In  overruling  his  gpn- 
eral  deinarrer  to  tbe  plaintllT's  petition. 
The  averments  of  the  petition  are,  in 
effect,  that  at  tbe  special  Instance  and  re- 
quest, and  for  tbe  exclusive  benefit,  of  de- 
fendant, he  drew  a  draft  on  tbe  latter  for 
the  som  named ;  that  the  draft  was  dis- 
honored; and  that,  for  the  exclusive  ben- 
efit of  defendant,  plaintiti  paid  off  and 
took  ap  the  bill  of  exchange.  In  our  opin- 
ion, these  facts  were,  if  true,  sufficient  to 
beget  tbe  liability  averred  in  the  petition. 
We  must,  on  general  exceptions.  Indulge 
in  every  reasonable  intendment  arising 
upon  the  pleading  criticised.  Bnlel7;47 
Tex.  819.  The  facts  stated,  if  true,  constl- 
tnte  a  cause  of  action,  and  this  is  the  only 
question  to  be  considered  on  general  excep- 
tion. Williams  V.  Warnell,  28  Tex.  610. 
Tbe  general  deranrrar  was  properly  over- 
ruled. 

Two  witnesses,  U.  C.  Penniman  and  A. 
C.  Ardrey,  were  permitted,  over  defend- 
ant's objection,  to  testify, — the  former, 
that  "he  had  authority  in  writing  from 
defendant  to  draw  on  him  for92.270.00,  the 
amount  of  the  draft;"  the  latter,  tbat  the 
defendant,  by  letter,  "authorised  the 
plaintiff  to  draw  on  him  for  enough 
money  to  close  the  trade  then  pending  be- 
tween them."  The  ground  of  objection  to 
this  testimony  was  that  It  ilisclosed  the 
tact  tbat  tbe  authority  referred  to  was 
in  writing,  which  was  the  best  evidence  of 
Its  contents,  and  that  tbe  letter  or  letters 
referred  to  should  be  produced,  or  their 
absence  accounted  for,  before  parol  evi- 
dence of 'tbeir  purport  could  be  admitted. 
Tbe  objection  should  clearly  have  been 
sustained.  The  testimony  was  Intro- 
dnced,  evidently,  under  tbe  averment  of 
the  plaintiff's  petition  that  the  bill  of  ex- 
change was  drawn  at  the  special  instance 
and  request,  and  hence  by  the  authority, 
.'if  the  defendant.  The  error  was  there- 
fore committed  with  reference  to  a  ma- 
terial Issue. 

It  is  assigned  as  error  tbat  the  court 
errred  in  overruling  defendant's  objection 


to  tbe  Introduction  In  evidence  of  tbe  fol- 
lowing telegram  and  letters: 

"New  York,  March  14,  —88.  H.  C.  Penni- 
man, care  ot  Currie  &  Budew,  Dallas, 
Texas:  If  you  can  get  $83,500,  close  the 
trade.    Thos.  Tinslky.  " 

"New  York,  March  20,  1S88.  H.  a  Pen- 
niman— Dear  Sir:  I  hereby  Inclose  release 
from  Wesley  Clark,  and  my  deed  to 
Messrs.  Prather,  Ardrey  &  bumpier.  I 
have  made  the  interest  payable  annually, 
they  to  pay  tbe  taxes  for  1888.  In  this 
state,  taxes  are  not  a  lien  upon  property 
until  confirmed  by  the  comraissloners. 
Not  three  months  of  the  present  year  have 
yet  passed.  Yon  will  recelvethls  letter  on 
the  24th  instant,  at  which  time  there  will 
be  due  to  Lively  f7,000. 
Interest  from  March  10th  to  Mth,  10  days, 

837.80 »T,037aO 

Amount  paid  by  Prather 6,000  00 

Balance  due  to  Lively. $1,087  80 

"I  sent  to  Mr.  Cooper  $1,400  to  pay  two 
years'  interest  due  to  Lively  on  lOtb  in- 
stant. You  can  draw  on  me  for  $1,027.20, 
through  Messrs.  Oliver  &  Griggs,  and  I 
will  pay  it.  I  have  written  to  Messrs. 
Oliver  ft  Griggs  to  pay  tbe  above  amount 
to  yoii  upon  delivery  to  them  of  the  three 
notes  fur  f9,166.66X  each,  and  tbe  trust-deed 
you  will  give  to  me  as  soon  as  recorded. 
Yours,  truly,  Thos.  Tinslbt.  P.  .S.  I 
shall  be  leaving  here  for  Dallas  as  soon  as 
I  receive  the  above  draft  and  notes,  and 
will  settle  the  commissions  with  you  when 
I  sec. you  In  Dallas.  I  make  yoar  commis- 
sions to  amount  to  $887.50.  I  expect  to 
make  other  pnrebases  as  soon  as  I  get 
everything  squared  up." 

"New  York.  Mays,  1888.  Mr.  H.  C.  Pen- 
niman— Dear  Sir:  lam  in  receipt  of  your 
letter,  and  should  have  replied  earlier,  but 
was  prevented  by  press  of  business.  I 
have  beeu  expecting  every  day  to  leave 
for  Texas,  when  I  intend  to  settle  the  dis- 
pnte  as  to  the  lots.  You  could  have  set- 
tled long  ago.  I  Instructed  yon  to  divide 
the  amount  in  dispute,  which  would  have 
been  $200.  I  sent  you  a  telegram  at  the 
time.  My  offer  was  based  upon  your 
clients  paying  tbe  taxes;  and  now, as  yon 
did  not  underetand  it  so,  I  authorise  yon 
to  allow  one-half  of  taxes.  For  goodness 
sake,  don't  quibble  over  so  small  a  mat- 
ter.   Yonre,  truly,  Thos.  Tinslky.  " 

In  connection  with  the  evidence  fur- 
nished by  the  foregoing  correspondence, 
the  plaintiff,  Penniman,  testified,  in  effect, 
that,  as  agent  for  Tinsley,  he  negotiated 
the  sale  to  Prather,  Ardrey  &8ampter  of 
tbe  property  referred  to ;  tbat.  In  accord- 
ance with  tbe  instractlnns  of  defendant, 
he  closed  the  trade  tor  $83,500;  tbat  a  cash 
payment  of  $6,000  was  made,  and  tbat  the 
balance  of  tbe  purebase  money  was  repre- 
sented by  three  notes,  executed  by  the 
vendees,  of  $9,166.661K  each ,  that,  after  ap- 
plying tbe  cash  payment  to  the  extinction 
of  incumbrances  on  the  property  amount- 
ing to  about  $7,200,  it  became  necessary, 
in  consummating  the  transaction,  to  pro- 
cure $2,270.90,  of  which  a  portion  should 
be  applied  to  the  payment  ot  ;he  balance 
secared  by  lien,  tbe  sum  of  $220  to  tbe  pay- 
ment of  taxes  under  authority  of  Tinsley, 
tbe  sum  of  $837.60  to  the  payment  of  corn- 
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mlBBtosB  due  plaintiff  tor  the  eale  of  the 
property,  (which  vomnilBHlunB,  ander 
agreement  between  plaintiff  and  defend- 
ant, were  not  to  be  deducted  from  the  cash 
payment,)  and  thebalaucefortbepaynient 
of  expenses  Incurred.  The  objection  urged 
to  the  Introduction  of  the  correHpondent'e 
was  that  U  did  nut  tend  to  prove  the  alle- 
gation of  the  petition  that  plaintiff  was 
authorized  to  draw  for  $2,270.90,  bat  that, 
on  tlie contrary,  it  indicated  authority  to 
draw  for  f  1,027.20,— a  different  sum.  Tbe 
correspondence  negatived  authority  to 
draw  for  the  amount  due  aa  commiBaiona, 
$887.50.  It  indicated  that  thia  ludebted- 
neoa  was  to  be  settled  by  the  defendant  in 
person  on  a  visit  to  Dallas,  to  be  made  as 
fioon  as  the  authorised  draft  for  $1,027.20 
was  received  by  him.  Thla  objection  was 
therefore  well  taken;  and,  if  offered  for  the 
purpose  of  showing  authority  to  draw 
the  bill  In  question,  the  evidence  was  inad- 
missible. Burnett  v.  Henderson,  2i  Tex. 
590.  Tbe  petition,  however,  alleged  also 
that  tbe  bill  was  drawn  for  the  exclusive 
use  and  benefit  of  the  defendant.  The  tes- 
timony of  Penniraan.  above  set  out,  tend- 
«<]  to  prove  this  allegation,  by  showing 
bow  and'  under  wliut  circumstances  the 
money  drawn  was  applied  to  the  benefit 
of  the  defendant,  and  was  hence  admissi- 
ble. The  telegram  and  letters  corrobo- 
rated the  statement  of  the  plaintiff,  and 
for  this  purpose  were  properly  read  in  evi- 
dence. 

The  appellee  contends  that  this  suit  is 
not  brought  on  a  bill  of  exchange,  but 
that  it  Is  brought  for  money  expended  and 
services  rendered  by  plaintiff  to  defendant 
amounting  to  $2,270.50,  and  that  the  ref- 
erence to  the  draft  was  solely  as  matter 
of  inducement.  In  this  we  dissent  from 
appellee.  Tbe  character  of  an  action  ia 
fixed  by  tbe  averments  in  tbe  plead luga; 
not,  certainly,  by  the  facts  subsequently 
disclosed  by  the  evidence.  Applying  thla 
test  in  this  instance,  we  find  the  complaint 
to  consist  in  the  facts  alleged, — that  plain- 
tiff did,  under  specific  authority  from  de- 
fendant, draw  a  bill  of  exchange  on  defend- 
ant in  tbe  amount  stated,  for  tbe  exclu. 
flive  benefit  of  defendant;  that  payment 
of  the  bill  was  refused  by  defendant;  and 
that  plaintiff  paid  off  and  took  up  the  bill 
for  the  exclusive  use  of  defendant.  We 
find  no  allegation  here  suggesting  even  re- 
motely a  demand  for  services  rendered  in 
the  capacity,  as  subsequently  proved,  of 
a  real-estate  broker  or  agent.  Had  the 
plaintiff  averred  the  performance  and  tbe 
value  of  services  rendered,  the  amount  of 
money  expended,  and  the  cintumstances 
of  its  expenditure,  showing  by  his  aver- 
ments the  drawing  of  the  bill  to  be  purely 
matter  of  inducement,  a  different  cnse, 
we  apprehend,  would  have  been  presented. 
Excluding  the  evidence  erroneously  ad- 
mitted, there  was  no  testimony  proving  or 
tending  to  prove  antbority  by  the  defend- 
ant for  thedrawlug  of  the  bill  of  exchange 
in  question.  The  allegation  of  authority 
is  tbe  basis  o(  the  case,  as  made  by  tbe 
pleadings.  Under  the  familiar  principle, 
too  well  settled  to  require  the  citation  of 
authority,  that  the  evidence  on  a  mate- 
rial issue  must  be  supported  by  the  allega- 
tions, tbe  Judgment  of  the  lower  court 


should  not  be  sustained.  We  deem  it  Dot 
amiss  to  state,  also,  that  tbere  ia  no  evt- 
deiice  in  the  record  In  support  of  tbe 
averments  that  the  bill  of  exchange  waa 
taken  up  and  paid  off  by  plaintiff.  Ttie 
Judgment  should  be  rerenied,  and  tbe 
cause  remanded. 

Peb  CnRiAU.    Reversed  and  remanded, 
aa  per  opinion  ol  commission  of  appeals. 


NoKTON  et  a/,  v.  jScbmuckeb  et  hL 

(Supreme  Court  of  Texas.    Feb.  a,  ISSN.) 

TrbspasstoTkt  Title — Liabiltttop  Wakbahtoh. 

A  oomplaint  In  trespass  to  try  title,  which 
alleges  a  trespass,  and  prays  tbat,  'if  plaintiff  is 
not  SDCoessful  against  the  trespasser,  he  m^y 
have  judgment  against  his  grantor  upon  the  lat- 
ter's  warranty,  and  that  the  warrantor  may  to 
compelled  to  prosecute  or  defend  the  suit  againit 
the  trespasser,  cannot  be  sustained  aeainst  such 
warrantor  when  it  does  not  appear  tbat  such 
trespasser  has  a  superior  title. 

Commissioners'  decision.  Section  B. 
Appeal  from  dl^trict  court,  Dallas  county. 

Action  of  trespass  to  try  title  to  land, 
by  D.  C.  Norton  and  others  against  Eliia- 
beth  M.  Scbmucker,  W.  A.  Trammeil,  and 
M.  E.  Trammeil.  Plaintiffs  appeal  from 
a  Judgment  in  favor  of  the  defendant 
Schmucker  npon  the  merits,  and  in  favor 
of  the  defendants  Trammeil  upon  a  dis- 
misnal  of  the  complaint.    A  (firmed. 

Kettrby,  McCoy  &  £f aj'f er.  for  appeilantB. 
Geo.  H.  Plowman,  (or  appellees. 

FiSHBB,  J.  This  suit  was  broagbt  In 
tresitasa  to  try  title  by  appellants  against 
appellee  Scbmucker  and  appellees  W.  A. 
Trammeil  and  his  wife,  M.  E.  Trammeil, 
to  recover  $450  for  breach  of  tliecovenanta 
of  general  warranty  contained  in  a  deed 
executed  by  tbe  Trammells  to  appellants, 
wherein  they  conveyed  the  land  in  con- 
troversy. The  petition  is  in  the  ordinary 
form,  and  alleges  that  defendant  Scbmuck- 
er is  a  trespasser  on  the  land  by  an  anlaw- 
ful  entry  by  him.  The  petition  prays 
that,  if  plaintiffs  are  not  snccessfal  in  the 
suit  for  tbe  land,  then  they  may  have 
Judgment  against  defendants  Trammeil, 
on  their  covenants  of  warranty,  tor  the 
amount  sued  for,  and  that  the  TrammeUs 
be  compelled,  by  virtue  of  this  warranty, 
to  prosecute  and  defend  the  suit  for  the 
land.  Appellee  Scbmucker  pleaded  not 
guilty.  Appellees  Trammeil  Hied  a  gen- 
eral demurrer,  and  further  demurred  to 
tbe  petition  because  it  is  muitifarioua,  and 
that  there  is  a  misjoinder  of  defendants. 
There  is  a  misjoinder  of  causes  ol  action. 
Tbere  ia  no  privity  between  tbe  parties, 
entitling  appellants  to  sue  appellees 
Trammeil.  That  the  petition  is  inron- 
Blstent,  repugnant,  and  contradictory. 
The  court  below  sustained  these  de- 
murrers, and  also  held  that,  as  tbe 
amount  sued  tor  as  the  result  of  the 
breach  of  warranty  waa  less  than  $500, 
the  district  court  had  no  jurisdiction. 
The  appellaulH  declined  to  amend,  and  tbe 
suit  waa  dismissed  as  to  appellees  Tram 
mell.  Upon  a  trial  of  the  canse  between 
appellants  and  appellee  Scbmucker,  judg- 
ment waa  rendered  in  favor  ol  Scbmui-ber. 

Twoquestions  are  presented  forourcun- 
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aiderattnn:  (1)  Did  ttaecnart  err  In  anc- 
talnlnsr  the  demarrer?  (2)  Did  the  court 
err  in  dUmiBBlng  tbe  case  for  want  of  ]ti- 
risdlctlon?  If  we  bold  that  tbe  court  did 
not  err  in  BaatalninK  the  deinurrere  to  the 
petition,  it  dlRpoaes  of  the  case,  and  It  be- 
comeR  unneceaaary  to  decide  the  second 
question.  Tbe  petition  cbar>ce8  that  ap- 
|>ellee  entered  upon  tbe  land,  and  deprived 
plalntifla  of  posaession.  It  allpgea  that 
plaintiffs  acquired  tbe  land  by  purchase 
from  appellees  Trammel],  and  that  they 
executed  to  plaintiffB  this  deed,  with  gen- 
eral corenants  ol  warranty,  and  that,  by 
reason  of  such  covenants,  they  have  be- 
come liable  to  plaintiffB  for  tbe  amount 
sued  for.  Tbe  prayer  is  that,  it  plaintiffs 
should  fall  to  recover  the  land,  then  they 
haveJudKroent  against  the  Trammells  on 
their  warranty.  The  petition  alleges 
thene  facts  In  one  common  count.  The 
case  made  by  the  petition  Is  one  where 
tbe  plaintiffs  charge,  in  effect,  that 
Schmucker,  tbe  trespasser,  has  no  title, 
and  is  in  unlawful  possession.  They  ask 
that  the  Trammells  be  compelled  toprose- 
cute  tbn  suit  against  the  trespasser. 
The  warrantor  Ib  not  bound  or  liable  to 
protect  bis  vendee  against  tbe  assertions 
of  a  treHpasser,  nor  is  be  bound  to  pro- 
tect him  against  unlawful  claims  or  title. 
It  is  only  when  the  adverse  claim  or  title  is 
soperlor  that  the  warrantor  is  liable. 
There  are  no  allegations  In  the  petition 
alleging  that  tbe  title  of  Bchmucker  is 
superior;  but,  upon  tbe  contrary,  the  in- 
ference is  that  be  has  no  title,  as  he  is  only 
charged  to  be  a  trespasser.  It  does  not 
appear  from  any  averments  of  the  peti- 
tion that  there  has  been  or  is  any  danger 
of  eviction  by  ISchmacker,  by  virtue  of  any 
superior  ontstanding  title  in  him.  Tbe 
allegations  of  the  petition  do  not  show  a 
cantie  of  action  against  tbe  warrantors. 
The  court  correctly  sustained  the  demur- 
rer, and,  appellants  declining  to  amend, 
correctly  dismissed  tbe  suit.  We  do  not 
Intend  to  Intimate  that  the  plaintiffs  can 
or  cannot,  in  trespass  to  try  title,  bring 
In  their  vendors  in  their  warranty,  and 
have  that  matter  adjudlcatd.  It  Is  un- 
necessary to  pass  npon  that  question, 
and  we  express  no  opinion  concerning  it. 
We  conclnde  the  case  should  beafilrmed, 
and  BO  report  It. 

Pbb  Curiam.    Afflrroed,  as  per  opinion 
of  commission  ot  appeals. 


Gray  et  al.  v.  Thomas. 

(Supreme  Court  of  Texcu.    Peb.  S,  1893.) 

6BCo:roABT  EviDBirca— Intbrkst— Rbs  Jvuioata. 

1.  For  the  purpose  ot  Introducing  secondary 
evidence  as  to  the  contents  ot  a  note  sued  upon, 
testimony  as  to  its  loss  may  be  given  at  the 
trial,  ana  the  flUng  of  an  affidavit  of  loss  is  an- 
aecessary. 

2.  Plaintiff  testified  as  to  her  husband's  pos- 
session of  a  note  two  days  prior  to  his  death,  and 
that  after  his  death  inc  searched  among  bis 
papers,  but  was  unable  to  find  it.  Held,  that 
secondary  evidence  as  to  the  contents  of  the  note 
was  admissible. 

3.  In  an  action  on  a  lost  note,  the  allowance 
of  interest  thereon  to  matarit}'.  and  thereafter 
from  tbe  time  of  serviceof  the  citation,  is  proper. 

4.  A  decree  in  a  divorce  suit  which  fails  to 
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folly  determine  tiie  rights  of  the  parties  fherptoos 
to  o(mimunit7  property  does  not  bar  the  wife  from 
thereafter  establishing  her  claim  to  property 
which  the  hnsluuid  fraudulently  conveyed  before 
tbe  suit,  with  intent  that  it  should  bereoonveyed 
thereaf  tur,  and  of  which  ownership  the  wife  was 
ignorant  by  intervention  in  an  action  upon  a  note, 
and  to  foreclose  a  vendor's  lien  upon  the  land  in 
question,  brought  by  a  widow  of  her  former  hus- 
band. 

Appeal  from  district  court,  Jefferson 
county. 

Action  by  Jenny  Thomas  against  K.  P. 
Gray  upon  a  note,  and  to  foreclose  a  yen- 
dor's  lien.  Clara  Adams  intervenes.  De- 
fendant appeals  from  a  Jndgmentfor  plain- 
tiff. The  intervener  appeals  from  the  ac- 
tion of  the  court  In  sustaining  a  demurrer 
to  her  petition.    BevurSed. 

Greer  &  Greer,  for  appellant. 

Oainbs,  J.  Tbeappelleebroagbt  thlssnit 
against  appellant  Gray  to  recover  a  sum  ot 
money  doe  by  a  promissory  note  which  was 
alleged  to  be  lost,  and  to  enforce  a  vendor's 
Hen  upon  a  tract  ot  land,  for  the  purchase 
money  of  which  tbe  note  was  given.  The 
note  was  payable  to  George  Thomas,  for- 
merly the  husband  of  the  plaintiff,  but  who 
was  dead  at  the  time  the  suit  was  brought. 
She  alleged  that  tbe  land,  for  the  purchase 
of  which  the  note  was  given,  was  the  com- 
munity ot  herself  and  her  deceased  hus- 
band, and  that  be  died  without  issue, 
leaving  her  the  sole  heir  of  bis  share  of  tbe 
common  estate.  Tbe  defendant  pleaded  a 
general  denial  only.  But  appellant  Clara 
AdamSiJoined  by  her  tauaband, filed  a  petU 
tlon  lu  Intervention,  claiming  to  be  enti- 
tled to  tbe  proceeds  of  the  note,  and  pray- 
ing Judgment  accordingly.  A  demurrer 
to  the  petition  in  intervention  was  sus- 
tained, and,  Intervener  having  declined  to 
amend,  she  was  dismissed  from  the  suit. 
Upon  tbe  trial  there  was  a  verdict  and 
Judgment  for  tbe  plaintiff,  as  prayed  for 
In  her  petition.  The  defendant  and  tbe  In- 
tervener have  both  appealed. 

Dnringttae  progress  of  the  trial  tbe  plain- 
tiff, being  upon  the  stand  as  a  witness, 
waa  asked  by  her  counsel  the  question, 
" Is  the  note  sued  upon  lost?"  and  there- 
upon the  defendant  objected  to  her  an- 
swering the  question,  upon  the  ground 
that  no  affidavit  of  loss  bad  been  filed. 
Tbe  court  sustained  the  objection,  but 
permitted  such  afildavit  to  be  then  filed, 
and  tbe  question  to  be  answered.  There 
was  no  error  In  tbe  court's  ruling,  preju- 
dicial to  the  defendant.  Before  the  pas- 
aage  of  the  statute  wblcb  allows  parties 
to  testlf.y  when  It  becomes  necessary  to 
prove  a  lost  instrument  by  secondary  evi- 
dence, tbe  practice  was  to  permit  the 
party  to  file  an  affidavit  of  tbe  loss,  ad- 
dressed to  the  court,  as  a  predicate  to  the 
introduction  of  evidence  of  its  execution 
and  contents.  This  was  a  privilege  ex- 
tended toa  party  who  sought  to  establish 
a  lost  writing,  and  grew  out  of  the  neces- 
sity of  the  case.  But,  since  parties  are 
now  permitted  to  testify,  we  are  at  n  loss 
to  conceive  of  any  reawoo  why  they  should 
not  be  allowed  to  give  testimony  of  the 
fact, Instead  of  filing  an  ex  parte  afBdavlt. 
8ucb  a  practice  gives  the  opposite  party 
the  opportunity  of  cross-examination,  and 
be  has  no  grounds  of  complaint.    That 
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the  court  should  have  permitted  the  plaln- 
ttn  to  testify  in  the  first  instance  without 
tiling  the  affldSTit  is  not  an  open  qiiKstion 
in  this  court.  Blanton  v.  Ray,  6(5  Tpx.  61, 
17  S.  W.  Hep.  264.  But,  where  the  party 
elects  to  tile  an  affidavit,  we  understand  It 
to  be  a  proper  practice  to  permit  It  to  be 
presented  on  the  trial,  Immediately  before 
he  offers  his  proof  of  the  execution  and 
contents  of  the  instrument. 

But  it  Is  also  complained  that  the  testis 
mony  was  not  sutflcient  to  show  the  loss 
of  the  note.  The  plaintilf.  speaking  of  Iter 
husband,  testified  as  follows:  "He  kept 
bis  papers  over  there  In  Orange  county, 
at  our  house,  in  a  trunk;  and,  on  Sunday 
morning  after  his  death,  I,  In  company 
with  a  large  number  ol  others,  went  over 
to  the  bouse,  and  found  his  papers  scat- 
tered all  around  over  the  house.  I  got  tt 
man  by  the  name  of  James  Roland,  who 
could  read  and  write,  to  help  me  look  for 
the  note,  but  we  could  not  find  it.  I 
cannot  read  and  write,  but  this  man 
(James  Roland)  could  do  so.  I  have  nev- 
er been  able  to  find  the  note,  and  have 
never  seen  It  since  the  Thursday  before 
George  Thomas' death.  I  saw  the  note  in 
George  Thomas'  possession,  and  among 
his  papers,  just  two  days  before  he  was 
killed.  The  last  time  I  saw  the  note,  it 
was  in  bis  possession. "  We  think  this 
evidence  safflcient  to  support  the  court's 
ruling,  and  to  admit  secondary  evidence 
of  the  contents  of  the  note. 

It  Is  also  insisted  that  the  court  erred  in 
its  charge  to  the  Jury  with  respect  tothein- 
terestuponthe  note.  Itappeared  that  the 
notedrew  Interest  from  August  22. 1887,  and 
that  oh  .rune  16, 1888,  the  defendant  paid 
one  Vesta]  the  sum  of  1(259.20,  due  upon  a 
nute  executed  by  George  Thomas  to  b|m 
for  the  purchase  money  of  the  laud.  The 
plaintiff  substantially  admitted  this  credit. 
The  defendant  testified  that  he  had  been 
ready  to  pay  the  note,  but  had  not  done 
so,  because  of  its  loss.  The  court.  In 
effect,  Instructed  the  Jury  to  calculate  the 
interest  on  the  note  from  August  22,  1887, 
to  August  22, 1888,  the  day  of  maturity, 
and  to  subtract  from  the  sum  the  amount 
paid  to  Vestal,  and  to  give  Judgment  For 
the  balance,  with  interest  thereon  froui 
the  date  of  the  service  of  citation  to  the 
day  of  the  trial.  Thedefendant  pleaded  no 
fact  which  entitled  bim  to  any  deduction 
of  Interest  between  the  time  ol  the  ma- 
turity of  the  note  and  the  service  of  cita- 
tion ;  and  the  plaintiff,  under  the  pleading, 
was  entitled  to  more  Interest  than  she  re- 
covered. Hence  the  defendant  cannot 
complain  of  the  result.  We  think,  howev- 
er, the  court  should  have  Instructed  the 
Jury  to  add  the  Interest  on  the  note  up  to 
the  date  of  the  payment  to  Vestal,  and  to 
subtract  from  the  sum  the  amount  of  the 
payment,  and  to  allow  interest  on  tbe  bal- 
ance to  the  date  of  the  trial.  It  was  ad- 
mitted that  defendant  paid  the  note  held 
by  Vestal  with  tbe  consent  of  plaintiff, 
and  therefore  the  interest  should  have  been 
calculated  in  the  same  manner  as  if  the 
note  was  past  due  on  the  day  of  that  pay- 
ment. 

The  appellant  Clara  AOams,  the  inter- 
vener In  the  conrt  below,  assigns  as  error 
the  acilon  of  the  court  in  sustaining  the 


demurrer  to  her  petition  In  intervention. 
The  allegations  in  the  pleading  in  ques- 
tion are,  in  substance,  as  follows:  That 
intervener,  Clara  \dam8.  and  George 
Thomas,  the  payee  of  thenote  In  sntt,  were 
at  one  time  husband  and  wife,  and  that, 
daring  the  existence  of  that  relation,  they 
acquired  as  common  property  the  land, 
for  the  purchase  money  of  which  that 
note  was  given;  that  Thomas,  her  said 
bnsband,  having  become  unfaithful  to  her. 
and  having  treated  her  cruelly,  she 
brought  suit  against  him  for  divorce  and 
tor  the  division  of  their  property ;  that 
while  such  suit  was  pending,  in  order  to 
defraud  her  of  her  rights  in  their  commu- 
nity property,  he  professed  repentance, 
and  proposed  a  reconciliation,  wiilcb  was 
accepted;  that  she  thereupon  diamiBsed 
her  suit;  that,  after  the  suit  was  dismissed, 
he  conveyed  the  land  for  which  thenote 
was  giveu,  as  well  as  other  lands  b>?long- 
iag  to  their  community  estate,  to  a  third 
party,  without  consideration,  with  the 
understanding  ibat  they  were  to  t>e  re- 
cnnveyed  to  him  after  a  divorce  sboold  be 
decreeid  between  him  and  bis  wife,  now  the 
intervener,  Clara;  that, immediately  there- 
after, be  renewed  his  unfaithful  and 
cmel  conduct,  so  that  she  again  brought 
salt  and  procnred  a  divorce  dissolving  the 
bonds  of  matrimony  between  them;  and 
that  subsequently  thereto  he  married  the 
plaintiff,  and  procured  the  lands  to  be  re- 
conveyed  to  bim.  The  intervener  alHu  al- 
leges that  tbe  lands  were  their  common 
property,  and  were  conveyed  by  Thomas 
for  the  purpose  of  defrauding  her  of  her 
rights  therein,  and  that,  at  the  time  she 
obtained  the  decree  of  divorce,  she  was  Ig- 
norant of  the  tact  that  tbe  lands  bad  been 
conveyed  away  In  trust,  and  did  not  make 
tbe  discovery  until  a  short  timebefore  this 
suit  was  brought. 

From  the  brief  ot  counsel,  we  infer  that 
the  demurrer  to  the  petition  in  interven- 
tion was  argued  and  decided  in  tbe  court 
below  upon  the  theory  that  It  appeared 
from  its  allegatluns  that  tbe  rights  ot 
George  Thomas  and  of  Intervener  in  their 
ronim unity  property  had  been  determined 
in  the  decree  of  divorce.  But,  as  we  con- 
strue the  language,  the  allegations  do  not 
make  that  case.  The  allegations  ot  tbe 
Intervener  with  reference  to  that  matter 
areas  follows:  "So  that  this  intervener 
and  her  said  attorneys,  believing  from 
suld  false  and  fraudulent  representations 
that  tbe  homestead  of  this  Intervener  and 
said  George  Thomas,  consisting  of  lots, 
etc.,  •  »  •  which  was  this  Intervener's 
separate  property,  was  about  all  she 
could  legally  recover  in  said  proceedings, 
on  June  22,  lusa,  filed  ber  first  amende<l 
original  petition  In  said  divorce  proceed- 
ings, only  claiming  said  lots,  and,  believ- 
ing the  community  estate  only  owned  the 
small  sum  of  $400,  admitted  that  this  sum 
belonged  to  the  defendant  In  that  case, 
George  Thomas,  and  that  the  decree  in 
cause  No.  986,  Clara  Thomas  vs.  George 
Thomas,  the  same  so  recited,  while  the 
said  George  Thomas  and  this  in  tervener, 
in  truth  and  in  fact,  owned  all  tbe  com- 
munity estate  hereinbefore  described."  It 
may  he  suspected  from  this  allegatiuu 
that   the  decree  settled   tbe  righta  of  ths 
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parties  In  their  commontty  property,  bnt 
It  is  not  ao  alleged.  Even  taking  tbe  al- 
legation deduced  strongly  against  the 
pleader,  it  is  not  to  be  dedared  Irom  the 
petition  in  Intervention  that  the  decree 
undertook  to  do  more  than  to  decree  the 
homestead  to  the  Intervener  as  her  sepa- 
rate property,  and  to  adjudge  that 
George  Thomas  should  hold  the  sum  o( 
^400,  presumably  In  money,  to  which  the 
intervener  admitted  he  was  entitled.  Ac- 
cording to  the  averments,  the  Intervener 
at  the  time  of  that  suit  was  ifcnorant 
that  her  hnsband  owned  the  land,  and  It 
would  seem  that  the  rights  ol  property  in 
that  land  could  not  have  been  adjudicated 
in  that  salt.  The  rale  now  established  In 
this  court  is  that  a  decree  of  divorce 
which  dues  not  purport  to  make  a  parti- 
tion uf  the  property  between  the  husband 
and  wife,  or  to  settle  their  rights  to 
property  claimed  by  either,  does  not  pre- 
clude a  suit  by  either  party  tor  each  parti- 
tion, or  fortbeestablishmsntol  such  riights, 
(Whetstone  v.  Coffey,  48  Tex.  2d8;)  and 
we  see  no  reason  why,  when  the  decree  is 
confined  to  certain  speciflc  property,  the 
same  rule  should  not  apply  to  other 
prtiperty,  not  brouKbt  within  the  scope  ot 
the  adjudication.  To  hold  that  such  a 
Judgment  would  be  conclusive  as  to.  prop- 
erty not  included,  it  would  have  to  be 
held  that  because  the  property  had  not 
been  claimed  In  the  dlvon:e  salt  the  right 
had  been  waived.  This  doctrine  wus 
announced  in  Hardin  v.  Hardin,  38  Tex. 
616,  but  was  expressly  repudiated  in 
Whetstone  v.  Coffey,  supra.  That  it 
would  be  unjust  to  apply  it  in  a  case 
'Where  the  husband,  in  anticipation  of  a 
divorce,  has  fraudulently  conveyed  the 
property  to  a  third  party  to  hold  for  him, 
ia  quite  clear.  We  think,  therefore,  that  If 
tbe  allegations  in  the  petition  for  Inter- 
vention are  true,  and  especially  if  tbe  a  ver- 
meota  as  to  the  decrre  In  the  divorce  Nult 
are  correct,  the  Intervener  was  then  enti- 
tled to  enforce  her  claim  to  the  extent  of 
one-Iialt  of  the  proceeds  ot  the  land.  It 
follows  that  the  demurrer  tn  her  petition 
alionid  nut  have  been  sustained. 

There  are  questiim^  suggested  by  the 
record  In  this  case  which  we  do  not  con- 
alder  proper  to  determine  upon  this  ap- 
peal. If  tacts  exist  which  should  exoner- 
ate tbe  defendant  from  tbe  payment  ol  the 
entire  interest  on  the  note  in  suit,  he 
sbonld  plead  them,  in  order  to  avail  lilm- 
aelf  ot  such  a  defense.  And,  again,  it 
may  be  that  the  Issues  determined  In  tbe 
decree  which  dissolved  the  bonds  or  matri- 
mony between  the  Intervener  and  her  toi^ 
iner  husband  are  different  from  those 
shown  by  her  petition  In  Intervention. 
The  answer  of  the  plaintiff  to  that  peti- 
tion makesan  exhibit  ulan alleged  copy  ot 
the  decree,  which  would  show  such  to  be 
tbe  fact.  Bnt,  the  question  before  us  being 
apon  the  sufflrlenry  ol  Intervener's  peti- 
tion, we  are  not  at  liberty,  in  determin- 
ing it,  to  look  to  that  unswer.  We  merely 
hold  that  according  to  her  allpgatlons  the 
question  of  the  rights  of  the  parties  In  the 
land  for  which  the  note  in  suit  was  given 
waa  nut  determined  in  the  divorce  suit, 
and  that  If  conveyed  by  the  huHband  to  a 
third  party,  without  consideration  and  In 


trust  tor  the  grantor,  it  remained  the 
community  property  ot  himself  and  Inter- 
vener. In  snch  a  case,  she  would  be  enti- 
tled to  recover  one-half  of  the  proceeds  of 
tbe  note.  We  will  say,  however,  that  it, 
aa  a  matter  ot  tact,  the  decree  for  divorce 
did  determine  tbe  rights  ot  property  in 
this  laud,  the  Intervener  cannot  attack  it 
in  this  collateral  action.  Her  remedy 
would  be  by  an  original  action  tor  a  new 
trial,  upon  the  grounds  of  fraud  and  new- 
ly-discovered evidence,  in  the  court  in 
which  the  judgment  was  rendered;  and 
all  persons  who  have  acquired  an  Interest 
iq  the  property  should  be  made  parties  to 
tbe  suit.  The  judgment  is  reversed,  and 
the  cause  remanded. 


Gulf,  0.  &  S.  F.  Ri.  Co.  v.  Ellis. 
(Supreme  Court  of  Texas.    Feb.  8, 1888.) 

CONSTITDTIONAI.  LaV— SPECIAL  LB0I8I.ATIOH — 

Dub  Fbooess  or  Law. 

1.  Laws  186°9,  c.  107,  g  1,  providing  that  where 
•  claim  not  exceeding  (60,  for  stock  killed  by  a 
railway,  shall  be  presented,  «to.,  and  not  paid 
within  80  days,  the  claimant  may  recover.  In  ad- 
dition to  the  olaim,  tbe  fee  of  an  attorney,  if  one  ia 
employed,  not  exceedine  tlO,  does  not  violate 
Const  art.  8,  {  66,  prohibiting  special  laws  pro- 
viding for  or  changing  tbe  method  of  collecting 
debts,  or  in  all  cases  where  a  general  law  could 
be  made  applicable. 

a.  Nor  Is  it  ia  violation  of  the  bill  of  rights, 
(section  19,)  providing  that  property,  eta,  shali 
not  be  taken  without  due  process  of  law. 

8.  Neither  is  it  so  discriminatory,  and  op- 
posed to  the  principles  of  republican  govern- 
ment, that  it  cannot  be  presumed  that  the  legis- 
lature had  power  to  pass  it. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Lampasas 
county. 

Action  by  W.  H.  Ellis,  by  H.  W.  Ellis, 
his  next  friend,  against  Unit,  Colorado  & 
Sante  Fe  Railway  Company  to  recover  tor 
stock  killed.  Judgment  tor  plaintiff.  De- 
fendant appeals.    Affirmed. 

J.  W.  Terry,  tor  appellant. 

HoBBT,  P.  J.  W.  H.  Ellis,  by  next 
friend,  H.W.  Ellis,  brought  this  suit  in  tbe 
justice  court  of  precinct  "No.  1,  In  Lampa- 
sas county,  against  the  appellant,  on  ac- 
count lor  $50,  tbe  value  ot  a  certain  colt 
killed  by  appellant's  engine  and  cars  on 
August  12, 1890.  It  was  alleged  by  appel- 
lee that  this  claim,  verified  by  attldavit, 
had  been  presented  to  appellant's  station- 
master  nearest  the  place  where  the  colt 
was  killed,  according  to  tbe  requirement  ot 
tbe  act  ot  April  5,  1889.  and  that  tbe 
amount  was  not  paid  at  tbe  expiration  ot 
30  days  after  such  presentation,  wherefore 
$10  attorney's  fees,  provided  by  said  act 
upon  the  happening  ot  the  contlngpucy, 
was  claimed.  Appellee's  answer  admitted 
the  correctness  ot  the  claim  for  stock 
killed,  but  denied  its  liability  for  tbe  attor- 
ney's fees.  Judgment  was  rendered  tor 
the  amount  claimed.  On  appeal  to  the 
district  court.  Judgment  was  rendered  for 
tbe  same  amount.  This  appeal  is  from 
that  Judgment. 

The  only  question  in  this  case  involves 
the  validity  of  an  act  ol  the  legislature 
approved  April  6,  \»>Si,  entitled  "An  act 
to  regulate  tbe  presentation  and  collection 
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of  personal  mrrktn,  or  labor,  or  for  dam- 
ages, or  for  overcharge  on  freight  against 
railway  corporations  doing    bualneRs  in 
this   Btate,   in  cases  where  the    amount 
claimed  dues  not  exceed  $50,  and  to  fix  the 
measure  ofdamages  recoverable  In  certain 
of  such  cases.    Section  1.    Be  it  enacted 
by  tlie  legislature  of  the  state  of  Texas 
that,  after  the  time  when  this  act  shall 
take  effect,  any  person  in  this  state  hav- 
ing a  valid  bona  tide  claim  for  personal 
services  rendered,  or  labor  done,  or  for 
daroages,  or  for  overcharges  nn  freight,  or 
claims  for  stock   killed   or  injured  by  the 
train  of  any  railway  company,  provided 
that  such  claim  for  stock  killed  or  injured 
shall  be  presented  to  the  agent  of  the  com- 
pany nearest  to    the  point   where  such 
stock  was  killed  or  injured,  against  any 
railway  corporation,  operating  a  railroad 
in  this  state,  and  the  amount    of  snch 
claim  does  not  exceed  f  50,  may  present  the 
same,  verified  by  his  affidavit,  for  payment 
to  such  corporation,  by  filing  It  with  any 
station  agent  of  such  corporation  in  any 
connty  where  suit  may  be  instltated  for 
the  same,   and   If,   at  the  expiration  of 
thirty  days  after  such  presentation,  such 
claim  has  not  been  paid  or  satisfied,  ho 
may  Immediately  Institute  suit  thereon  in 
the  proper  court;  and  if  he  shall  finally 
establish  his  claim,  and  obtain  Judgment 
for  the  full  amount  thereof,  as  presented 
for  payment  to  snch  corpora  tlon  in  such 
court,  or  any  court  to  which  the  suit  may 
have  been  appealed,  he  shall  be  entitled  to 
recover  the  amount  of  sncli  claim,  and  all 
coats  of  snit;  and,  in  addition  thereto,  all 
reasonable  attorney's  fees,    provided    he 
has  nn  attorney  employed  In  his  case,  not 
to  exceed  $10,  to  be  assessed  and  awarded 
by  the  court  or  jury  trying   the  Issup." 
The  validity  of  this  law  is  assailed  on 
the  ground  that  it  Is  in  violation  of  sec- 
tion   56,   art.    S,   of  the  constitution    of 
Texas,    which    prohibits   the   legislatare 
from  passing  any  special  law  providing 
tor  or  changing  the  m«thods  for  the  col- 
lection of  debts  or  the  enforcing  of  judg- 
ments.   It  is  also  In  violation  of  the  gen- 
eral clause  of  such  section,  which  prohib- 
its the  legislature  from  passing  a  special 
law  in  all  cases  where  a  general  law  could 
be  made  applicable.    And  it  is  also  viola- 
tlye  of  the  nineteenth  section  of  the  bill  of 
rights,  which  provides  that  "no  citizen  of 
this  state  shall  be  deprived  of  life,  liberty, 
or  property,  privileges,  or  immunities,  or 
In  any  manner  disfranchised,  except  by 
due  course  of  the  la  w  of  the  land. "   It  has 
been  adverted  to,  as  a  remarkable  fact, by 
one  of  the  Judges  of  the  supreme  court  of 
the  United  States,  that,  although  this  re- 
strictive provision  in  the  federal  eonstitn- 
tioD,  upon   the  general   government,   has 
existed  for  more  than  a  century  in  that 
instrument,  it  has  been  rarely  invoked  in 
its     application     to     that     government. 
While,  on  the  other  hand,  it  has  only  con- 
stituted a  part  of  the  constitution  for  a 
fow  years  in  its  restraint  upon  the  power 
of  the  states,  the  cases  have  been  numer- 
ous in  th(4  federal  courts  where  those  tri- 
bunals have  been   ur^ed   to   declare   that 
Btate  legislatures  have  deprived  their  citl- 
sens  of  property,  etc.,  without  due  process 
of  law.    Abundant  evidence,  It    Is  said. 


exists,  IndicatlDg  that  there  is  u  strange 
misconception  orf  the  scope  of  this  proria- 
ion  in  the  fourteenth  amendment.  David- 
son V.  New  Urieans,  96  U.  S.  97  et  seq. ;  6 
Myers,  Fed.  Dec.  8S  "«1,  702.  Alter  vol- 
umes written  and  spiiken  on  this  snbject 
with  a  view  to  the  exposition  of  these 
phrases,  no  general  deQnltlon  of  them  has 
Itee.tt  found  which  will  cover  every  case. 
"When  the  law  of  a  state  imposes  any 
charge  or  bnrden  upon  property  for  the 
public  use,  whether  for  the  whole  state, or 
a  limited  portion  thereof,  and  the  laws 
provide  a  mode  of  conforming  or  contest- 
ing such  charge.  In  the  ordinary  conrts  of 
justice,  with  such  notice  to  the  person,  or 
snch  proceeding  in  regard  to  the  property, 
as  Is  appropriate  to  tbe  natnre  of  the 
case,  the  Judgment  In  such  proceedings 
cannot  be  said  to  deprive  the  owner  of  his 
property  without  due  process  of  law, 
however  objectionable  it  may  be  other- 
wise." Id.  The  full  significance  of  these 
phrases  is  said  to  be  thai  statutes  which 
would  deprive  a  citizen  of  tbe  rights  of 
person  or  property,  without  a  regular 
trial  according  to  tbe  course  and  usage 
of  tbe  common  law,  would  not  be  the  law 
of  the  land.  They  were  intended  to  pro- 
tect the  Individual  against  tbe  "arbitrary 
exercise  of  the  power  of  government,  un- 
restrained by  tbe  established  principles  of 
private  rights  and  distributive  Justice." 
"'Due  process  of  law '  undoubtedly  meana 
in  the  due  course  of  legal  prueeedinga, 
according  to  those  rules  and  forms  estab- 
lished for  the  protection  of  pi-ivate  rights.  " 
"Such  an  exercise.  In  each  particular  case, 
of  the  powers  of  tbe  government,  as  the 
settled  maxims  of  law  permit  and  sanc- 
tion, and  under  such  safeguards,  for  tbe 
protection  of  Individual  rights,  as  those 
maxims  prescribe  for  the  class  of  cases  to 
which  the  one  in  question  belongs. "  None 
of  these  principles  (which  have  l>ecom&  so 
familiar,  and  are  so  deeply  impressed  oa 
the  legal  mind,  that  the  citation  of  antborl- 
ties  In  theirsupport  is  unnecessary)  can  it 
be  said,  we  think,  are  violated  by  the  stat- 
ute under  consideration,  it  makes  am- 
ple provision  tor  a  trial  and  adjudication, 
upon  the  merits  of  tbe  claim,  for  stock 
killed.  In  accordance  with  the  forms  and 
established  usages  for  the  protection  of  pri- 
vate rights,  and  prescribes  a  safeguard  in 
the  requirement  that  an  attorney  shall  be 
in  fact  employed  before  the  costs  there- 
for sliall  be  taxed,  not  found  In  other  cases. 
This  act  "hears  before  it  concludes,  pro- 
ceeds upon  inquiry,  and  render.'i  judgment 
only  after  trial"  Since  the  Dartmouth 
College  Case,  4  Wheat.  518,  these  have  been 
the  recognized  tests  for  determining 
whether  property  or  rights  have  been  tak- 
en without  due  procesi  of  law.  or  in  ac- 
cordance with  "  the  law  of  the  land. " 

There  is  nothing  in  the  "able  and  Inter- 
esting opinion"  In  Taylor  v.  Porter.  3 
Hill,  140,  to  which  we  may  not  assent  with- 
out conflicting  with  the  views  entertained 
by  na  on  the  question  now  before  us.  In 
that  case  the  power  of  tbu  legislature  of 
the  state  of  New  York  to  authorise  a  pri- 
vate road  to  be  laid  out  over  the  lands  of 
a  person,  without  his  consent,  was  held 
to  be  unconstitutional.  Private  property, 
it  was  said,  could  not  be  taken  for  public 
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nae  witboot  Joat  eoiDpunsatlon  therefor. 
And  the  power  ol  the  legislature  to  trana- 
ler  or  take  the  property  ot  one  pereon,  ft>r 
the  use  or  benefit  ot  another,  waerepDiliat- 
ed,  as  it  eonld  not  be  taken  wIthoDt  dne 
proceaa  of  law.  The  want  of  analogy  be- 
tween that  rase  and  the  present  is  too  ob- 
Tioua  to  require  dlscusalon.  Nor  do  we 
believe  that  the  objection  that  the  act  1r  a 
apecial  law,  and  obuoxloaB,  becaaae  It  la 
applied  to  a  class  of  cltisens  only,  la  well 
foanded.  To  make  a  statute  a  public  law 
of  general  application,  it  is  not  essential 
that  It  should  extend  even  to  all  parts  of 
tbestato.  It  has  been  held  sufflclent  If  it 
applies  to  all  persons  within  the  limits  de- 
fined by  the  act.  Cooley,  Const.  Um.  p. 
48»,  note  3.  Laws  may  be  extended  to 
all  citiisens,  or  be  confined  to  particular 
dassea,  as,  for  example,  bankers,  miners, 
tradem,  and  the  like.  "The  power  that 
leglslateu  for  the  state.  It  is  said,  must 
determine  whether  Its  rules  sballextendto 
all  ot  its  citlEens,  or  a  class  of  them  only. " 
Cooley,  Const.  LIm.  p.  488.  "The  business 
of  common  carriers  is  referred  to  as  re- 
quiring special  statutory  regulations  for 
the  general  benefit.  •  •  •  If  otherwise 
unobjectionable,  these  laws  are  only  re- 
quired to  he  ge;;ieral  In  their  application 
to  them."  Id.  OI  the  policy  and  proprr 
ety  of  such  laws,  the  legislative  depart- 
ment alone  must  determine!.  It  has  been 
held  that  a  statute  is  general  and  uniform 
Id  ita  operation  when  It  affects  equally  all 
brought  within  the  relations  and  circum- 
stancea  provided  for,  although  it  may  not 
operate  on  every  citizen.  8  Amer.  &  Eng. 
Enc.  Law,  p.  697.  We  are  of  the  opinion 
that  the  act  in  question  does  not  belong 
to  tbat  clasa  ot  special  la  ws  the  legisla- 
tore  is  prohibited  from  the  passage  of  by 
tbe  constitution  of  our  state. 

If,  however,  these  views  are  correct,  we 
are  confronted  with  appellant's  proposi- 
tion to  the  effect  that,  It  the  act  is  not 
prohibited  by  any  special  constitutional 
mandate,  "it  is  so  discriminatory  In  its 
character,  being  directed  agaiubtone  class 
of  eitisens  only,  and  is  so  opposed  to  the 
principles  of  republican  government,  that  it 
can  not  be  presumed  tbat  the  people  In- 
tended to  have  conferred  the  power  on  the 
legislature  to  pass  It."  The  ablest  and 
most  conservative  writers  on  constitu- 
tional law  seem  to  entertain  grave  doubts 
as  to  the  wisdom  and  propriety  ot  the 
jodicial  department  venturing  upon  tbe 
dangerous  ground  of  declaring  a  statute 
▼old  because  it  is  unjust  or  oppressive,  or 
is  supposed  to  affect  the  natural  rights  of 
tbe  citisen,  because  It  is  violative  ot  the 
fandamental  principles  of  republican  gov- 
ernment, unless  it  appears  that  these  prin- 
elplea  are  placed  beyond  legislative  control 
by  the  terms  ot  the  constitution.  This  is 
founded  on  the  reason  tbat  these  princi- 
ples are  so  susceptible  to  the  varying  de- 
mand, growing  out  of  public  necessity 
and  expediency,  tbat  they  cannot  always 
be  Incorporated  in  the  constltntlou  ;  and 
it  1m  only  generall.v,  where  they  havefound 
expressions  in  that  Instrument,  that  the 
"principles  of  republican  government" 
constitute  a  guide  for  our  action,  or  re- 
atralnt  on  leglnlative  power. 

Numerous    illustrations   are  given   by 


Judge  Cooley  ot  tbe  legislative  disregard 
and  Invasion,  in  a  restricted  sense,  of 
what  may  be  termed,  in  tbe  abstract,  "re- 
publican principles, "among  which  hecitea 
the  Imposition  of  taxation  without  repre- 
sentation, tbe  interference  by  police  regula- 
tions In  local  affairs,  etc.  Cooley,  Tax'n, 
pp.205,206.  Wearenotable  to  see  thattha 
principles  Invoked  with  ability  in  appel- 
lant's brief  are  violated  by  tbe  act  under 
consideration,  nor  do  we  think  the  cases 
discussed  so  fully  by  him  are  decisive  of 
the  question  before  us.  Tbe  question  be- 
fore the  court  in  the  case  of  Durkee  v. 
City  of  .Tanesville,  28  Wis.  464,  a  ease  re- 
lied  on  by  appellant.  Was  whether  a  law 
of  tbat  state  which  provided  that  no 
costs  should  be  recovered  against  the  city 
of  Janesvllle  in  any  action  commenced  by 
the  city  to  set  aside  any  tax  assessment  or 
deed,  or  to  prevent  the  collection  of  taxes, 
etc.,  in  said  city  was  constitutional.  This 
act  was  there  held  to  be  void,  becauselt  was 
not  within  the  proper  scope  of  the  legisla- 
tive power  to  exempt  by  name  corpora- 
tions from  the  operation  of  general  laws, 
providing ttaattbe  prevailing  party  should< 
recover  his  costs.  The  difference  between 
the  question  in  that  case  and  that  before 
us  is  too  obvious  to  require  anything  fur- 
ther than  the  statement  of  the  questions, 
respectively.  It  has  been  held  in  this 
state  that  It  is  the  statutory  duty  of  a 
railroad  to  fence  Its  track  in  those  places 
where  it  can  be  properly  done.  Railway 
Co.  V.  Cocke,  64  Tex.  151 ;  Railway  v.  Dun- 
ham,6STex.  231.''  Such  being  the  construc- 
tion ot  our  statute,  (article  4245,)  this  duty 
may  be  enforced  by  the  penalty  prescribed 
in  the  act  assailed  In  tbis  case,  providing 
tor  the  assessment  of  reasonable  attor- 
ney's fees  against  tbe  company,  if  the 
claim  for  The  stock  killed  be  established  as 
therein  provided,  by  Judgment.  A  similar 
statute  was  held  to  be  valid  on  this 
ground  in  tbe  state  of  Illinois.  Hallway 
Co.  V.  Dnggan,  109  111.  638.  There  is  noth- 
ing to  show  tbat  the  stock  killed,  on  whieb 
the  claim  in  this  case  Is  founded,  was  not 
killed  on  the  railroad  at  a  point  where  it 
was  not  fenced.  In  addition  to  the  vlewa 
we  have  expressed,  we  believe  It  to  be  en- 
tirely within  the  power  ot  the  legislature 
to  fix  the  measure  ot  damages  In  certain 
cases,  which  it  appears  from  the  caption 
ot  the  act  was  the  purpose  ot  tbe  statute. 
This  power  has  been  lieretofore  exercised. 
Such  damages  are  authorised  as  a  com- 
pensation for  injuries  sustained  by  reason 
ot  "delay  of  rights,"  as  was  the  case  un- 
der article  I58U,  Pasch.  Dig.,  where  the 
supreme  court  was  authorized  to  assess. 
In  cases  of  appeal,  10  per  cent,  damages- 
tor  delay.  So,  too.  In  cases  of  tbe  trial  ot 
the  right  ot  property,  on  tbe  failure  ot  the- 
claimant  to  establlsb  bis  right,  similar 
damages  were  allowed  to  be  assessed  on 
the  value  ot  the  property.  Rev.  8t.  arts. 
4840,  4843.  These  articles.  In  so  far  as  the 
power  of  the  legislature  Is  Involved,  are 
similar  to  tbe  act  in  this  case.  But  the 
power  to  regulate  thus  the  measure  ot 
damages  In  those  cases  has  not  been  de- 
nied by  the  courts.  Our  opinion  is  that 
the  act  is  not  subject  to  the  objectlon» 
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ui^ed.  n&<ler  tbe  aewignmentH  of  error  pre- 
sented by  appellant,  and  we  think  the 
Judgment  ehuuld  be  aflSrmed. 

Pbr  Curiam.    Affirmed,  as  per  opinion 
of  commteslon  of  appeals. 


City  or  Dallas  et  aJ.  r.  Loonir. 

(Supreme  Count  of  Textu.    Feb.  8, 1892.) 

Aonoii  OH  AWABD— Pabtibo— AssiomiBNT— Bti- 

DBNOB  — MaORAKIOS'      LlBSS  —  i^BUO      BOIU)- 
IM08. 

1.  B.  ft  Co.,  with  wbom  C.  was  a  silent  part- 
ner, sublet  a  building  contract  with  a  city  to  L., 
and  afterwards  ezeonted  an  ai;reemeat  submit- 
ting diSerences  between  them  to  the  mayor  for 
arbitration,  and  providing  that  he  should  appor- 
tion tlie  amount  due  by  tbe  city  on  the  contract 
among  the  parties,  and  that  each  party  should  be 
estopped  from  claiming  anything  against  the  city 
t>eyund  tbe  amount  of  the  award  to  him.  !<.  sued 
tlw  city  and  B.  ft  Ca  to  enforce  an  a-nard  in  his 
faror,  and  a  contractor's  Iten  therefor,  but  did 
not  make  C.  a  party,  field  immaterial,  since 
the  agreement  for  arbitration  signed  by  C,  and 
the  proceedings  thereunder,  amounted  to  an  as- 
signment by  him  of  the  funds  in  the  hands  of  the 
city  to  the  extent  of  any  award  to  !•. 

2.  In  such  action  the  city  alleged  that  the 
fund  in  Its  hands  was  claimed  by  a  bank,  bat 
nothing  was  olfered  to  show  the  right  of  the  bank 
tbereto  except  a  letter  of  B.  &  Co.,  authorizing 
the  mayor  to  pay  oyer  all  amounts  due  to  them 
to  the  bank,  field,  a  mere  authority  to  the  bank 
to  collect,  and  insuflloient  to  sliow  an  assignment 
to  the  bank,  in  the  absence  of  proof  of  indebted- 
oess  to  the  bank. 

8.  The  bank  not  haying  been  made  a  party  to 
the  proceeding  in  questiou,  the  court  properly 
rejected  evidence  offered  by  the  city  to  show  that 
B.  &  Co.  were  indebted  to  the  bank  in  order  to 
support  its  theory  of  an  assignment. 

4.  Laws  of  Texas  granting  to  mechanics  liens 
on  "all  buildings"  which  th^  may  erect,  will 
not  include  publio  buildings  and  grounds.  Atas- 
cosa Ck>.  V.  Angus,  C^ez.  Bup.)  18  8.  W.  Uep. 
568,  followed. 

CommlsBloners'  decision.  Section  B. 
Cromappeala  Irom  district  court,  DaUas 
county. 

Action  by  P.  J.  Loonie  afcainst  the  city 
of  Dallas  and  Byrne  ft  Co.  From  a  ]udg- 
xuent  for  plain tllT,  both  lie  and  defendants 
appeal.    Affirmed. 

Leake,  iihep.ard  A  Miller,  for  piaintitT. 
A.  P.  y^'oxencraft  and  M.  Tiiee,  for  defend- 
ant city  of  Dallas. 

Oarrrtt,  p.  J.  Suit  by  P.  J.  Loonie 
Rfl^ainst  Byrne  ft  Co.  and  the  city  of  Dal- 
las on  an  award  of  arbitrators,  and  to 
foreclose  contractor's  lien.  Byrne  ft  Co. 
had  a  contract  with  the  city  of  Dallas  to 
build  a  city  hall,  and  sublet  a  portion  of 
the  work  to  Loonie.  Differences  arose  be- 
tween them,  which  by  an  agreement 
were  submitted  to  arbitration,  and  It 
woB  agreed  that  the  award  should  be 
filed  with  the  mayor  of  tbe  city  oi  Dallas 
for  payment  oat  of  the  fund  created  for 
the  building  of  tbe  ball  of  tbe  amount 
awarded,  with  request  to  the  mayor  to 
enforce  it.  Loonie  also  nied  a  statement 
with  the  city,  gave  notice  that  he  would 
claim  a  contractor's  lien,  and  recorded 
his  contract  in  the  county  clerk's  office. 
The  city  of  Dallas  denied  the  right  of  the 
plaintiff  to  have  a  contractor's  lien  fore- 
closed on  tbe  city  ball,  because  it  was  u 


public  building,  used  for  public  ptirpuses. 
and  not  subject  thereto.  Tt  also  pleaded 
that  the  Fourtb  National  Bank  of  Dallaa 
was  claiming  the  amount  In  its  bands  dae 
on  said  contract,  and  had  Instituted  suit 
therefor.  When  the  case  was  called  for 
trial,  the  city,  by  Its  attorney,  asked  that 
the  cause  be  continued  for  service  on  Owen 
J.  Cook,  a  member  of  tbe  firm  of  Byrne  ft 
Co.,  who  had  not  been  served  with  tbe 
process,  because  Cook  was  a  necessary 
party  to  the  suit.  The  court  refused  to 
continue  the  cause,  and  required  the  de- 
f<>ndant  to  go  to  trial.  Cause  was  tried 
by  the  court  without  a  Jury.  Judgment 
was  rendered  in  favor  of  the  plaintiff  for 
the  amount  of  balance  in  the  city's  hands 
due  on  the  contract  against  the  city,  it 
being  leMB  than  the  award,  and  against 
Byrne  &  Co.  for  the  award,  as  a  Arm,  and 
Individually  against  J.  E.  Byrne  and  J. 
E.  Lobatt,  the  members  served  with  pro- 
cess: but  the  court  refused  to  eetabllMh  a 
lien  upon  the  city  ball.  The  city  excepted 
to  tbe  Judgment,  and  has  appealed,  as- 
signing as  error  the  refusal  of  the  court  to 
continue  tbe  cause  for  service  on  Cook, 
and  In  excluding  evidence  of  tbe  claim  of 
the  Fourtb  National  Bank.  Appellee  bas 
assigned  error  on  crossiappeal,  in  the  ac- 
tion of  the  court  in  refusing  to  establlah  a 
lien  in  his  favor  upon  tbe  building. 

Owen  J.  Cook  was  a  silent  partner  In 
tbe  firm  of  Byrne  ft  Co.,  and  hia  name 
does  not  appear  in  tbe  contract  between 
the  city  and  Byrne  ft  Co. ;  but  it  is  alleged 
in  plaintiff's  petition  that  be  was  a  silent 
partner,  and  be  Is  shown  to  have  been 
such  by  the  evidence.  The  agreement  for 
arbitration  was  executed  by  bim  on  the 
part  of  Byrne  ft  Co.  Appellant  based  its 
request  for  a  continuance  of  the  cause  for 
service  on  Cook  as  a  necessary  party  upon 
tbe  allegation  in  plaintiff's  petition  in  set- 
ting up  the  agreement  for  arbitration, 
that  Byrne  ft  Co.  were  represented  by 
Owen  J.  Cook,  who  claimed  at  the  time 
to  be  tbe  sole  owner  of  the  work  by  pur- 
chase from  bis  said  copartners,  though 
plaintiff  had  never  released  them  from 
liability  to  him  by  their  contract.  It  la 
provided  In  the  agreement  tor  arbitra- 
tion "  that  eacb  of  the  aforesaid  parties 
hereby  binds  himself  to  abide  by  tbe  Jadg- 
roent  and  award  of  tbe  said  arbitrators, 
or  of  the  said  umpire,  as  tbe  case  may  be. 
and  do  hereby  fully  authorise  and  era- 
power  tbe  said  AV.  C.  Connor,  mayor  as 
aforesaid,  to  give  effect  to  the  same  as  far 
as  In  his  power  lies;  and  be  Is  empowered 
to  appoi-tion  and  pay  out  of  thenald  funds 
that  may  be  due  by  tbe  city  of  Dallas 
upon  its  contract  for  building  said  city 
hall  building  to  the  said  parties  of  tbe 
first  and  second  part  herein,  respectively, 
in  the  amount  and  proportion  as  ascer- 
tained by  said  award ;  that  is  to  say, 
that  he  may  pay  the  said  party  of  tbe  first 
part,  by  issuance  of  warrant  payable  to 
him,  the  sum  due  him  as  ascertained  by 
said  award  on  accountofhisclalm against 
the  said  parties  of  the  second  part,  auo 
eacb  party  shall  be  estopped  from  claim- 
ing anything  from  the  city  of  Dallas  t>e- 
yobd  tbe  amount  that  may  be  awarded 
and  paid  him  as  herein  provided."  The 
agreement  recites  that  it  is  entered  Into 
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becaaae  "It  to  to  tbe  ioterest  ot  both  pnr- 
ties  hereto  that  a  final  settlement  may  be 
npeedil;  had  wlthoat  litigation,  in  order 
that  flual  payment  may  be  made  by  the 
city  of  Dallas,  and  that  final  payment  may 
be  made  to  each  ol  eaid  parties  in  doe 
proportion  of  their  proper  claims  on  the 
funds  In  tbe  bands  ol  said  city  of  Dallas, 
due  on  tbe  constroction  of  said  city  hall 
baildlng,  and  that  all  claims  may  be  lifted 
from  said  hnilding,  and  the  city  protected, 
as  also  the  bondsmen  ol  each  ol  said  par- 
ties." 

We  are  ot  the  opinion  that  the  proceed- 
inKs  nnder  the  aicreemeut  for  arbitration, 
taken  in  connection  with  tbe  proper  con- 
Btraction  of  the  agreement  itself,  amoant- 
ed  to  an  assignment  by  Byrne  &  Co.  to 
Loonieol  tlie  funds  in  thehandsof  the  city 
due  on  tbe  contract  for  the  building,  not 
to  exceed  tbe  amount  of  the  award.  Al- 
though Cook  had  bought  oat  the  interest 
of  his  copartners  in  the  contract,  be  is  es- 
topped by  tbe  a  ward,  because  the  agree- 
ment was  executed  by  him,  and  the  sub- 
mission to  tbe  arbitrators  van  made  by 
Byrne  &  Co.,  acting  through  bim.  He  bad 
assigned  to  the  appellee,  Loonie,  what- 
ever right  he  had  to  the  fund,  and  was  not 
a  nrvessary  party  to  tlie  suit  to  recover 
tbe  same,  especially  since  there  was  no 
controversy  made  either  in  tbe  pleaidings 
or  the  evidence  about  tbe  validity  of  the 
award  or  the  construction  of  the  agree- 
ment by  which  Loonie  claimed  that  the 
city  held  the  funds  for  bim.  In  support  of 
its  defense  that  tbe  balance  in  tbe  hands 
of  tbe  city  due  on  tbe  eon  tract  with  Byrne 
A  Co.  was  claimed  by  the  Fourth  National 
Bank,  tbe  city  introduced  in  evidence  the 
following  instrument  in  writing:  "To  tbe 
Hon.  Mayor  of  tbe  City  ol  Dallas— Dear 
Sir:  Yon  are  hereby  authorised  to  pay  to 
the  Fourth  Natloual  Bank  ul  this  city  all 
amounts  due  us  on  estimates  made  by  su- 
perintendent or  architect  on  work  per- 
formed  or  material  on  grounds;  said  esti- 
mates to  be  made  semi-monthly  as  per 
rontract.  less  26  per  cent,  retained  by  tbe 
city.  [Signed]  Btbnk  &  Co.,  Contractors 
tor  City  Hall.  And  In  connection  there- 
with the  defeitdant  proved  that  the  In- 
strument was  *  \ed  wltb  the  city  necietary 
March  20. 1886  by  the  Fourth  National 
Bank  of  Dallas,  and  that  under  said  au- 
tboiity  defendant  bad  paid  various  sums 
nnder  estimates  made  for  said  Byrne  &  Co. 
Co  tbe  said  Fourth  National  Bank,  taking 
its  receipt  therefor  as  representing  Byrne 
Sc  Vo.  Defendant  also  showed  by  the  city 
secretary  that  the  bank  had  presented  a 
claim  to  the  city  of  Dallas  some  time  prior 
to  tbe  date  of  tlie  trial,  claiming  f  8.000  as 
doe  by  said  Byrne  &  Co.  to  said  hank,  and 
demanded  tbe  same,  claiming  their  right 
onder  said  instrument  In  writing,  as  an 
assignment.  The  papers  in  a  suit  by  tbe 
bank  against  tbe  city  pending  in  tbe  dis- 
trict court  of  Dallas  county,  filed  subse- 
qaently  to  plaintiff's  suit,  forabont  f  8,000, 
claimed  onder  and  by  virtueof  said  instru- 
ment, were  also  introduced  in  evidence  by 
tbe  defendant.  This  testimony  having 
been  beard,  tbe  court  refused  to  consider. 
In  rendering  Judgment,  an  ol)jectlon  made 
by  the  plaintiff  at  the  time  of  Its  Introduc- 
tion that  it  was  not  relevant  to  any  Issue 


In  the  cause ;  that  there  was  no  evidence 
that  there  was  any  indebtedness  by  Byrne 
ft  Co.  to  the  Fourth  National  Bank,  and 
that  the  same  coald  not  be  proved  by  said 
Instrument,  nor  by  tbe  notice  thereof,  nor 
by  the  papers  in  said  cause;  and,  further, 
that  the  Instrument  was  not  an  assign- 
ment of  the  moneys  to  become  due  by  the 
city  of  Dallas  to  Byrne  ft  Co.  The  instru- 
ment in  writing  by  virtue  of  which  the 
bank  claimed  an  assignment  of  the  fund 
was  nothing  more,  taken  alone,  than  au- 
thority to  the  bank  to  collect  for  Byrne  ft 
Co.  It  was  ezftcuted  and  filed  wltb  the 
city  secretary  long  before  the  execution 
of  the  agreement  for  arbitration  and  the 
proceedings  thereunder,  ond,  if  It  had  been 
followed  with  proof  that  Byrne  ft  Co. 
were  actually  indebted  to  the  bank,  a 
good  defense  would  have  been  presented 
to  the  extent  of  the  indebtedness.  But  no 
proof  of  indebtedness  was  offered,  al- 
though the  plaintiff  objected  to  the  admis- 
sion in  evidence  of  tbe  order,  tbe  claim  of 
the  bank,  and  tbe  papers  in  tbe  suit  on 
that  ground.  Defendant  made  no  effort 
to  call  tbe  bank  In  by  pleading,  ond  onlj* 
showed  by  its  evidence  that  the  bank 
was  asserting  some  claim  to  the  fund. 
The  evidence  does  not  show  that  Byrne 
ft  Co.  were  indebted  to  tbe  bank,  and  the 
mere  assertion  of  a  claim  by  the  bank, 
though  prior  in  point  of  time  to  tbe  de- 
mand of  tbe  plaintiff,  will  not  defeat  bis 
right  to  recover.  There  was  no  error  in 
relnslng  to  establish  a  contractor's  lien  in 
favor  of  the  plaintiff  on  the  city  hall.  This 
question  has  Just  been  passed  upon  ad- 
versely to  the  contention  of  the  appellee, 
Loonie,  on  his  cross-appenl,  in  the  case  of 
Atascosa  Co.  t.  Angus,  (Tex.  Sup.)  18  S. 
W.  Bep.  6«!i,  (decided  at  this  term,)  in 
which  it  is  held  "that  the  grant  of  liens 
against  all  buildings  will  not  he  held  to 
include  public  buildings  and  grounds,  un- 
less they  are  in  express  terms  of  the  stat- 
ute included  within  its  operation."  We 
see  no  error  in  tbe  record,  and  conclude 
that  the  Judgment  ot  the  court  below 
should  be  affirmed. 

Pbr  Gcriah,    Affirmed,  as  per  opiolon 
of  commission  of  appeals. 


LiNDSAT  V.  Frrkman  ot  at. 

(Supreme  Court  of  Texas.    Feb.  9, 1899.) 

Trbspass  to  Tkt  Titls — KviDSifos  or  Inhsrit- 
ANOB — Aftcr-  Aoqoibeo  Titlb— Bstopfii. — Pvm- 

OBAIBB  FOB  VaLUB  WITHOUT  NOTIOB. 

1.  In  trespass  to  tiy  title,  where  plaintiff 
olslms  under  persona,  claiming  to  be  lieits  of  a 
former  owner,  the  question  whether  they  were 
In  fact  SDch  heirs  most  be  determined  by  the 
law  In  force  at  the  time  of  the  death  ot  the  an- 
cestor. 

8.  In  saoh  case,  plaintiff  claimed  under  a 
conveyance  executed  by  five  sisters,  daiminff  to 
be  heirs  of  their  deceased  brother,  L.  Defense 
was  that  it  did  not  appear  that  L.  'a  mother  was 
dead  at  the  time  ot  tbe  conveyance,  and  that, 
nnder  the  civil  law  then  in  force,  she,  and  nut 
her  daughters,  were  L.'s  heirs,  field,  that  tlie 
fact  of  the  mother's  death  prior  to  tbe  execution 
of  the  conveyance,  August  14,  1860,  would  not 
tie  Inferred  from  tbe  statement  ot  a  witness 
that  some  of  the  sisters  had  had  trustees  ever 
since  the  death  of  their  mother,  and  that  he  was 
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appolnled  tnutee  in  1800,  nor  fRmi  tbe  fact  that 
ta«  mother  did  not  Join  In  the  oonveyanoe. 

3.  It  appeared,  however,  that  before  the  In- 
ception of  defendant's  title  the  mother  died,  and 
that  the  daughters  (L.  's  sisters)  were  her  heirs. 
BelfU  notwithstanding  the  fact  that  the  con- 
veyance of  "the  fee-simple"  by  the  daughters 
contained  no  warranty  of  title,  that  tbe  estate 
desoendlncr  to  the  daughters  on  the  death  of  the 
mother  inured  to  the  benefit  of  their  grantee, 
and  that  they  and  their  privies  were  estopped 
from  setting  up  want  of  title  In  themselves  at 
the  time  of  the  conveyance. 

4.  Defendant  alleged  that  he  was  a  purchaser 
for  value  without  notice  of  plaintitT's  convey- 
ance. He  had  purchased  the  land  at  a  tax-sale, 
and,  on  action  to  redeem  brought  by  representa- 
tives of  the  Bisters,  had  compromised  the  claim 
with  them ;  they  agreeing  that,  on  payment  of 
tGOO  by  him,  judgmeutshould  be  entered,  vesting 
title  in  him,  which  was  done.  There  was  noevl- 
d^noe,  outside  of  the  recitals  of  the  Judgment  so 
entered,  that  defendant  paid  the  purchase  money 
or  any  consideration  for  the  land.  Held  insuffi- 
cient to  sustain  the  plea  of  purchase  without  no- 
Uoe. 

CommtssionerB*  decision.  Section  B. 
Appeal  from  district  court,  Coolce  county. 

Action  by  M.  E.  and  D.  C.  Freeman 
agaiust  J.  M.  Lindsay.  From  a  ludgment 
tor  nlaintids,  defendant  appeals.  Af- 
firmed. 

Davis  Jt  Bania,ioT  appellant.  Brown 
<f  BUsB,  for  appellees. 

Tabltox,  J.  Tills  was  an  action  of 
trespasH  to  try  title,  brouglit  in  tbe  dis- 
trict court  of  Coolce  county,  March  15, 
1««7,  by  Mary  B.  Freeman  and  D.  C.  Free- 
man, against  J.  M.  Lindsay,  to  recover, 
in  the  riKht  of  said  Mary  £.  Freen.an,  a 
8arTeyof<S2U  acres  near  Oainesville,  pat- 
ented to  tbe  beirs  of  B.  J.  W.  Lowery. 
The  defendant  answered  by  plea  of  not 
guilty,  and  the  statute  of  limitation  uf  3, 
5,  and  10  years.  At  tbe  November  term, 
18S7,  the  cause  was  submitted  to  the  Hon- 
orable F.  B.  PiNER,  district  Judge,  and, 
he  failing  to  render  a  decision  at  that 
terra,  a  statement  of  facts  was  made  out, 
approved,  and  filed,  and  the  case  taken 
under  advisement.  Afterwards,  on  the 
2d  day  of  July,  1889,  a  decision  upon  said 
statement  of  facts  was  reached  by  the 
Honorable  D.  E.  Barrbtt,  tbe  succeeding 
district  judge,  and  Judgment  rendered  in 
favor  of  the  plaintiffs  for  the  entire  sur- 
vey, from  which  defendant  Liudsay  has 
prosecuted  this  appeal. 

The  conclusions  of  law  and  fact  found 
by  the  court  are  as  follows: 

"First.  As  to  matters  of  fact,  I  find  that 
tbe  land  '  In  controversy  was  patented  on 
tbe  4th  day  of  October,  1871,  to  the  heirs 
of  B.  J.  W.  Lowery,  deceased,  by  virtue  of 
certificate  tor  1,476  acres,  issued  October 
16, 1S56,  by  8.  Crosby,  commiBSloner  of  the 
general  land-office,  and  that  the  said  E.  J. 
W.  Lowery  died  about  the  year  IS.'ff  with- 
out wife  or  issue,  and  leaving,  surviving 
him,  as  bis  solo  heirs,  his  mother.  Flora 
Lowery,  and  his  five  sisters,  vis..  Uliza- 
beth  C.  Ingles,  Mary  L.  Lowery,  Bebecca 
G.  'Lowery,  Hulda  C.  Lowery.  and  Baiiilla 
Lowery.  Secoud.  That  plaintiff  M.  E. 
Freeman,  wife  of  plaintiff  D.  C.  Freeman, 
has  a  regular  chain  of  transfer  to  the  land 
in  controversy  from  the  said  Elizabeth  C. 
Ingles,  Mary  L.  Lowery,  Rebecca  G. 
Lowery,  Hulda  C.  Lowery,  and  Basilla 


Lowery,  and  that  the  said  Flora  Lowery 
was  dead  before  the  execution  of  tbe  deed 
to  said  land  by  tbe  said  Mary  L.  Lowery, 
Rebecca  Q.  Lowery,  Hulda  C.  Lowery, 
Basilla  Lowery,  Elizabeth  C.  Ingiee,  and 
ber  children.  Tliird.  That  on  tbe  14tb 
day  of  Angus  t,  1860,  when  tbe  said  Mury 
L.  Lowery,  Rebecca  O.  Lowery,  and 
Basilla  Lowery  executed  to  Benjamin  P. 
Graves  the  deeds  to  said  land,  they  were 
capable  of  making  a  deed  to  real  estate; 
and,  while  of  an  inferior  grade  of  intellect, 
they  had  S'lffleient  mind  and  understand- 
ing to  bind  themselves  by  contract. 
Foartb.  That  the  land  in  controversy 
was  conveyed  to  plaintiff  Mary  E.  Free- 
man (then  Mary  E.  Robinson)  by  the 
plaintiff  D.  C.  Freeman  on  tbe  5th  day 
of  Mbrch,  1869,  and  that  afterwards,  dur- 
ing tbe  year  1869,  the  plaintiffs  were  mar- 
ried, and  have  ever  since  been  husband 
and  wife.  Fiftl}.  That  In  the  month  of 
November,  18S2,  (the  said  .Mary  L.  Lowery 
having  previously  died)  in  the  Fayette 
circuit  court,  in  the  state  of  Kentucky, 
the  said  Rebecca  G.  Lowery,  Hulda  C. 
Lowery,  and  Itasllla  Maloney,  (formerly 
Basilla  Lowery,)  were  adjudged  to  be  in- 
sane and  incapable  of  transacting  busi- 
ness, and  that  alterwards  the  said  Re- 
becca G.  Lowery,  Hulda  C.  Lowery,  and 
Basilla  Maloney,  acting  through  their 
legal  representative,  appointed  by  said 
Fayette  circuit  court.  Instituted  suit 
against  defendant,  J.  M.  Lindsay,  for  said 
land,  in  the  district  court  of  Cooke  coun- 
ty, Tex.,  said  Lindsay  having  been  In  pos- 
sesiiiou  ot  said  land  under  a  tax-title  since 
the  19th  ot  May,  1882;  and  on  the9tb  day 
of  Febrnary,  1883,  an  agreed  judgment 
was  rendered  in  said  suit,  whereby  this 
defendant,  Lindsay,  recovered  all  tbe  In- 
terest of  said  plaintiffs  In  said  land. 
Sixth.  Finding,  as  1  do,  that  the  said 
Mary  L.  Lowery,  Rebecca  O.  Lowery, 
Hulda  C.  Lowery,  and  Basilla  Lowery, 
(Maloney,)  had  sufflcient  mental  capacity 
when  they  executed  the  deed  to  Benjamin 
F.  Graves,  on  tbe  14th  day  of  August. 
1860,  to  convey  real  estate,  I  bold  that  by 
said  deed  they  parted  with  all  their  lnter> 
est  in  the  land  In  controversy,  and,  hav- 
ing no  further  Interest  in  the  same,  the- 
defendant  acquired  no  right  to  the  said 
land,  ns  against  the  plaintiffs,  by  said 
agreed  Judgment;  and,  so  believlDg,  I 
render  judgment  for  tbe  plainttCf. " 

The  appellees'  claim  rests'  mainly  upon 
tbe  deed  referred  to  in  the  eourtls  third 
conclusion,  viz.,  the  deed  from  the  sisters, 
therein  named,  ol  E.  J.  W.  Lowery,  to- 
Benjamln  F.  (jraves,  dated  Augnst  14. 
1860.  The  appellant's  title,  witiioat  refer- 
ence to  his  claim  of  limitations,  is  founded 
apon  the  judgment  set  out  in  tbe  conrt's- 
flftb  conclusion,  the  JudKinent  rendered 
February  9, 1888,  by  the  district  court  of 
Co(ikecounty,infavorof  appellant  against 
Rebecca  G.  Lowery,  Hnlda  C.  Lowery,  and 
Basilla  Maloney,  (formerly  Basilla  Low- 
ery.) In  his  first  and  second  assignments 
of  error,  appellant  complains,  in  effect, 
that  tbe  court  erred  in  finding,  as  matter 
of  law,  that  the  sisters  were  heirs  of  B.  J. 
W.  Lowery, and  were  thus  capable  of  con- 
veying to  Graves  at  tlie  date  of  their  deed 
to  him,  August  14, 1860,  and  In  concluding.. 
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«R  matter  of  tact,  that  the  mother.  Flora 
Lowery,  was  dnad  at  the  date  of  the  coq- 
ve.vance.  it  is.  In  oar  opinion,  true,  as 
unted  by  appellant,  that  in  this  cajK,  aa 
the  certificate  leaned  October  15, 1856,  tn 
the  heirs  of  E.  J.  W.  Lowery.  by  virtue  ol 
an  act  passed  September  1,  18S6.  the  ques- 
tion ol  Inheritance  must  be  determined  by 
the  law  In  lorce  at  the  date  of  the  death  of 
E.  J.  W.  Lowery.  Goodrich  v.  O'Connor, 
52  Tex.  S75.  It  Is  fortber  trae  that  as 
Luwery.  who  had  beenserTlng  as  a  soldier 
in  the  Texas  revolution,  died  in  1S87,  when 
Inheritance  was  reffolated  according  to 
the  provisions  of  the  cirll  law  of  Spain 
and  Mexico,  bis  mother.  Flora,  his  sole 
survivinK  parent,  inherited  to  the  ezcla> 
slon  of  his  slHters.  Prendergast  v.  Anthony, 
11  Tex.  165;  Schm.  Ovil  Law,  266.  We  are 
also  of  tbs  opinion  that  the  evidence  did 
not  justify  the  eonclasion  of  tbpcnurt  that 
Flora  Lowery  was  dead  on  the  14tb  day 
of  AuRUdt,  1860.    If  it  was  necessary  to 

grove  that  the  sisters  were  belrs  ol  their 
rother  at  that  precise  date,  it  was  neces- 
sary to  show  that  their  mother,  who  in- 
beVlted  to  their  exclusion,  was  dead  at  that 
precise  date.  2  Greenl.  £v.  5  3(19.  The 
only  testimony  In  the  record  fixing,  even 
approximately,  the  date  ol  Flora's  death, 
consists  In  the  statement  ol  the  witness 
Reynolds  "that  the  women,  Mary,  Ke- 
becca,  Hnlda,  and  Basilla.  had  trustees 
ever  since  the  death  of  their  mother  and 
lather,"  snppiemented  by  the  statement 
of  the  witness  Gibbons  that  "be  was  ap- 
pointed trustee  lor  tb«>9e  women  about 
1860. "  Thess  statements  Jnstily  the  con- 
clusion that  Flora  was  dead  "alxmt  1860," 
but  not  that  she  was  dead  on  August 
14.  1860.  It  was  shown  that  in  1K59  the 
daughters  ol  Flora  Lowery  Joined  in  a 
deed  ol  partition  ol  land,  whence  it  Is  ar- 
gued that  Flora  nrust  have  been  dead  at 
that  date,  or  she  would  have  signed  the 
deed  with  her  daughters.  In  an  action 
ol  trespass  to  try  title,  the  burden  of  prool 
resting  upon  the  plaJntiff,  a  court  would 
not  be  warranted  in  Inferring,  iu  aid  of 
the  plaintiffs  title,  that  a  certain  person 
was  dead  at  a  particular  date  because  at 
that  date  such  person  lailed  to  slgu  a  con- 
veyance with  others. 

Appellees  Insist,  however,  that  these  er- 
rorH  are  immaterial ;  that  M  Flora  Lowery 
vras  not  dead  at  the  date  of  the  deed 
made  by  Mar}-,  Hulda,  Rebecca,  and  Ba- 
silla Lowery,  she  was  nevertheless  dead 
lone  prior  to  the  judgment  ol  February, 
l8Kt,  nnder  which  appellant  claims;  that 
at  her  death  these  w<»men  Inherited  as  her 
children;  and  that  the  title.  If  thus  subse- 
quently acquired,  passed  by  estoppel 
through  their  deed  to  Graves  and  to  bis 
vendees,  the  appellees.  The  evidence  ol 
Reynolds  and  Gibbons  shows,  as  above 
set  out,  that  Flora  Lowery  died  "about 
lifdO."  The  depositions  of  Graves  read  by 
appellant  speak  of  her  as  being  dead  in 
March,  1860.  There  is  no  doubt  of  her 
death  prior  to  the  Issuance  of  tbe  paten  t, 
October  4, 1K71,  to  the  heirs  of  E.  J.  W. 
Lowery,  and  eonsequentl.r  prior  to  the 
ludgment  of  February,  1883,  under  which 
npitellant  claims.  The  deed  of  date  Au- 
gust 14, 1860.  purports  "to  convey,  in  con- 
sideration of  $400  paid,  the  lands  and  land 


eertlflcates  granted  t>y  the  state  of  Texas 
to  tbe  heirs  of  E.  J.  W.  Lowery,  situated 
in  Bell,  Falls,  Montague,  Cooke,  and  other 
counties  in  Texas,  among  which' the  tract 
of  land  in  controversy  is  described."  It 
does  not  appear  from  the  record  whether 
or  not  tbe  deed  contains  a  covenantor 
warranty.  We  apprehend  that  it  does 
not,  and  thus  treat  it.  Tbe  question  then 
arises,  Is  this  conveyance  such  as  ta  pass 
by  estoppel,  against  the  grantors  to  the 
grantee  Graves  and  to  his  assigns,  any 
title  in  the  land  subsequently  acquired  by 
the  grantors?  If  such  be  Its  effect,  the 
errors  complained  of  will  not  require  a  re- 
versal of  the  judgment.  Article  999  of 
Pascbal's  Digest,  In  force  when  the  deed 
in  question  was  executed,  provided  that 
"every  estate  in  lands  which  shall  here- 
after be  granted,  conveyed,  or  devised  to 
one,  although  other  wordH  heretofore  nec- 
essary at  common  law  to  transfer  an  es- 
tate in  fee^imple  be  not  added,  shall  be 
deemed  a  fee-simple,  if  a  less  estate  be  not 
limited  by  express  words,  or  do  not  ap> 
pear  to  have  been  grunted,  conveyed,  or 
devised  by  construction  or  operation  of 
law."  Construing,  therefore,  the  instru- 
ment In  question  In  the  light  ol  this  pro-, 
vision,  the  grantors  must  be  held  to  have- 
intended  to  convey  to  Benjamin  F.  Graves, 
an  estate  In  lee-simple.  A  less  initate  was. 
neither  limited  by  express  words,  nor  ap-. 
pears  to  have  been  conveyed  by  construe-, 
tlon  or  by  operation  ol  law.  Tbe  inten- 
tion ol  the  grantors  to  convey  an  estate^ 
in  fee-slraple  thns  appears  upon  the  lace  of 
the  instrument.  Bell  Co.  v.  Alexander,  22' 
Tex.  369.  This  Instrument  is  not  a  mera 
quitclaim  or  a  release  or  a  conveyance  of 
the  right,  title,  and  Interest  which  the- 
grantors  then  had.  It  purports  "  to  con- 
vey the  lands  and  land  certificates,"  and, 
purporting  to  convey  them  In  lee-slmple. 
It  purports  'to  convey  nn  absolute,  Inde- 
feasible title.  It  Is  such  an  Instrument  as 
would  protect  a  bonA  0de  purchaser. 
Richardson  v.  Levi,  67  Tex.  364,  3  8.  W. 
Rep.  444.  II  the  grantors  the  Lowery  sis- 
ters did  not  possess  the  estate  which  tha 
deed  purports  to  convey,  nevertheless,  as 
It  was  their  clear  Intention,  shown  by  th» 
deed,  to  convey  a  tee-slmple,  they  and 
their  privies,  whether  in  blood  In  an  es- 
tate or  in  law,  are  estopped  to  claim  by 
an  alter-acqulred  title  though  the  deed  con- 
tains no  warranty.  The  language  in  th» 
deed  whereby  the  grantors  convey  the  lee- 
slmple  estate  In  the  land  constitutes  a  re- 
cital which  Imports  an  assertion  by  them 
that  they  are  the  owners  In  lee-simple  of 
the  land ;  and,  having  thus  asserted  the- 
fact  of  their  ownership,  the  grantors  are- 
estopped  to  deny  such  tact.  Boot  v.  Crock, 
7  Pa.  St.  880;  Jackson  T.  Parkhurst,  »■ 
Wend.  209. 

In  Van  Rensselaer  v.  Kearney,  11  How. 
325,  Justice  NKi.BON.of  tbesupremeconrtof 
the  United  States,  uses  the  following  lan- 
guage: "The  principle  deducible  from  the 
authority  seems  to  be  that,  whatever  may 
be  the  form  or  nature  of  a  conveyance 
used  to  pass  real  property,  if  the  grantor- 
setsfortb  on  the  face  of  the  Instrument,  by 
way  of  recital  or  averment,  that  be  tsseixed 
or  possessed  of  a  particular  estate  in  tlie- 
premtaes,  and  which  estate  the  deed  pur-. 
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ports  to  conrey,  or,  what  la  the  Bame 
tbinK.  K  the  seisin  or  posseaslon  ul  a  par- 
ticular estate  is  afflrmed  Id  the  deed, 
either  In  ^press  terms  or  by  necessary  im- 
plication, the  srantor  and  all  persons  In 
privity  with  him  shall  be  estopped  from 
ever  afterwards  denying  that  be  was  so 
seised  and  possessed  at  the  time  he  made 
the  conveyance.  Theestoppel  works  upon 
the  estate,  and  binds  an  after-acquired 
title,  as  between  parties  and  privies."  So 
in  the  case  of  Hannon  t.  Christopher, 34  N. 
J.  Eq.  465,  the  court  states  that  "the  fair 
retiult  of  a  more  recent  case  would  seem 
to  be  that  whenever  the  terms  of  the  deed, 
or  ot  tbe  covenants  which  it  contains, 
clearly  show  that  it  was  meant  to  convey 
an  absolute  and  indefeasible  title,  and 
not  merely  that  which  the  grantor  had  at 
the  time,  it  will  bind  and  pass  every  es- 
tate or  interest  which  may  vest,  in  him 
aabsequent  to  its  execntion,  whether  the 
warranty  which  it  contains  be  general  or 
special,  and  although  it  may  contain  no 
warranty  whatever. "  "The  estoppel  does 
not  depend  upon  the  obligation  of  the 
covenant  ot  warranty,  although  thebootts 
sometimes  loossiy  say  so.  It  depends  on 
good  faith,  right  conscience,  fair  dealing, 
andsound  Justice.  When  a  person  compe- 
tent to  act  has  solemnly  made  a  deed  con- 
veying not  merely  his  interest  had  at  the 
time,  bat  a  fee-simpie  estate,  he  shall  not 
be  allowed  to  gainsay  It,  to  the  injury 
of  those  whom  be  has  misled  thereby." 
King  V.  Rea,  56  Ind.  18;  Bigelow,  Estop. 
(8d  Ed.)  383. 

In  this  case,  if  Flora  Lowery  was  living 
at  the  date  ot  the  deed  by  her  daughters, 
and  descent  was  afterwards  east  upon 
them  by  her  death,  an  assertion  by  them 
ot  the  Interest  so  acquired  would  have 
been  inconsistent  with  the  statutory  Ira- 
port  of  the  conveyance  previously  execut- 
ed by  them.  We  therefore  agree  with  ap- 
pellees that  any  title  so  subsequently  ac- 
<|aired  passed  by  estoppel  to  Graves  and 
to  his  vendees  long  prior  to  the  Judgment 
under  which  apiieliant  claims.  We  are 
not  informed  ot  any  decisions  of  our  court 
<11rectly  expressing  the  conclusion  reached 
by  us,  but  we  regard  it  as  Intimated  in 
the  case  of  Harrison  v.  Boring, 44  Tex.  261, 
262.  In  that  case,  Chldt  Justice  Roberts 
draws  a  distinction  between  a  mere  quit- 
claim deed  and  a  conveyance  such  as  the 
one  under  consideration,  which  purports 
to  convey,  not  the  chance  of  the  title,  but 
the  land  itself.  Citing  with  approval  the 
ease  ot  Van  Rensselaer  v.  Kearney,  al- 
ready emphasised  by  us,  be  contrasts  the 
quitclaim,  conveying  "no  more  than  the 
present  interest  ot  the  grantor,  and  inop- 
erative to  pass  an  interest  such  as  may 
afterwards  vest,"  with  a  conveyance 
which,  though  without  covenant  nt  war- 
ranty, yet  purports  to  convey  the  abso- 
lute right  of  the  land,  and  therefore  sufH- 
«|pnt,  "as  we  infer,"  to  pass  an  after-ac- 
<|utred  title.  To  the  same  purport  are  the 
cases  ot  Taylor  v.  Harrison,  47  Tex.  46(), 
and  Richardson  v.  Levi,  «7  Tex.  865.  8  S. 
W.  Rep.  444. 

Appellnnt,  combating  the  contention  ot 
the  appellppR,  sustained  in  the  views  here 
ex|.resH«d,  uses  the  following  dictum  from 
Devi.  Deeds,  {  945:   "In   the  absence  ot 


statutory  enactment  the  general  mle  ia 
that  the  deed  must  contain  a  covenant  of 
some  Itind  to  cause  an  after-acquired  title 
to  pass  by  ebtoppel.  In  some  of  the  early 
New  York  cases.  It  was  held  that  an  after- 
acquired  title  passed  without  any  cove- 
nant; but  these  cases  were  subsequently 
overruled,  and  the  doctrine  annuuuced 
that  a  subsequently-acquired  title  woold 
not,  in  the  absence  of  some  covenant  or 
stipulation,  pass  to  the  grantee."  To 
meet  the  rule  stated  the  learned  author 
does  not,  in  our  opinion,  mean  to  indicate 
that  the  deed  must  contain  an  expreHS 
covenant.  It  the  words  of  an  Instrument 
Import  an  assertion  or  stipulation  of  title 
by  the  grintor,  which  he  conveys,  they 
imply  a  covenant  which  will  work  the  es- 
toppel. That  this  is  the  author's  meaning 
appears  from  the  cases  cited  in  sapport  of 
the  text,  in  nearly  all  of  which  tlie  inatra- 
ments  are  adjudged  to  be  insufficient  to 
preclude  the  grantor  from  asserting  an 
after-acquired  title,  or  held  to  be  mere 
quitclaim  deeds,  or  are  such  as  n!>ither  ex- 
press nor  imply  a  covenant.  This  mean- 
ing is  further  apparent  from  a  subsequent 
section  of  the  same  work,  as  follows:  "It 
will  be  admitted  that  where  a  deed,  tither 
by  recital,  admission,  covenant,  or  other- 
wise, distinctly  shows  the  actual  intention 
ot  the  parties  to  have  been  to  convey  and 
receive,  reciprocally,  a  certain  estate,  they 
are  estopped  from  denying  the  operation 
of  the  deed  in  accordance  with  this  in- 
tent. "    Devi.  Deeds,  §  850. 

Appellant  yet  contends,  however,  that 
in  the  deed  to  Graves  there  are  no  cove- 
nants, express  or  implied,  except  such  as 
are  referred  to  in  article  657,  Rev.  St..  vis.: 
That  the  grantor  has  not  previously  con- 
veyed, and  that  the  property  Is  tree  from 
incumbrances,  such  as  taxes,  assessments, 
and  liens.  We  are  not  called  upon  co  de- 
termine, and  we  do  not  determine,  what 
effect,  it  any,  this  statute  may  have.  In  a 
proper  case.  It  is  in  no  sense  applicable 
here,  as  it  was  not  in  existence  when  the 
deed  In  question  wad  exei^uted. 

Again,  In  Rawie,  Gov.  (4th  Ed.)  445.  446. 
it  is  stated,  in  effect,  that  where,  from  tb« 
deed,  with  or  without  a  covenant,  the  In- 
tention ot  the  parties  to  convey  a  partico- 
lar  estate  appears,  the  after-acquired  title 
will  pass,  tor  the  law  will  not  permit  the 
grantor  to  defeat  such  intention.  This 
doctrine,  however,  may  not  be  invoked 
against  the  purchaser  for  value  without 
notice.  We  are  thus  brought  to  another 
contention  ot  appellant,  vis.,  that  he  Is 
such  a  purchaser.  No  assignment  of  error 
raises  this  issue.  The  question,  however, 
is  presented  in  a  supplemental  brief  of  ap- 
pellant, and  we  deem  it  not  Improper  to 
consider  it.  Appellant's  title  is  founded 
upon  a  judgment  by  consent  rendered  In 
the  district  court  ot  Cooke  county,  at  the 
February  term,  1883,  under  the  following 
circumstances:  November  25,  lWi2.  suit 
was  filed  in  the  names  ot  Hulda  Lowery, 
Rebecca  Lowery,  Basilla  Maloney.  (for- 
merly Lowery,)  imbeciles,  acting  through 
their  next  friend  and  trustee.  Garrett  D. 
Wilson,  to  recoverthe  land  in  controversy 
from  J.  M.  I^indsay,  appellant  herein, 
then  holding  the  land  under  tax-title.  On 
the  same  day,  service  was  accepted  by 
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Lindsay.  On  November  23.  1882.  Walton 
&  Hill,  attomeya  for  plaintiffs,  and  J.  M. 
Lindsay,  entered  into  a  written  agree- 
ment, reciting  that  the  latter  was  willing 
to  purchase  the  land  tor  fSUO,  Its  reasona- 
ble value,  and  that  )udgment  might  be 
entered  in  said  canse,  divesting  all  the  title 
oat  of  the  imbeciles,  and  investing  it  in 
IJndsRy.  on  the  payment  of  f500  and  cost, 
in  accordance  with  this  agreement  thejudg- 
ment  was  SQbseqtiuntly  entered  as  above 
stated.  It  is  apparent  that  itt  this  time 
appellant  had  no  notice  of  theclalm  of  ap- 
pellees. No  deed  by  the  Lowery  slstera 
was  on  record  In  Cooke  county.  There  is, 
however,  no  evidence  ontside  of  the  re- 
citals of  the  Judgment  that  he  paid  the 
parchaae  money  or  any  consldpration  for 
the  land.  Payment  of  the  purchase  mon- 
ey is  necessary  to  sustain  the  plea  of  pur- 
rbaaer  without  notice;  and  except  in  the 
case  of  conflicting  equities,  the  burden  of 
this  proof  Is  upon  the  purchaser,  and  the 
evidence  offered  mnst  be  other  than  the 
recital  contained  In  the  purchaser's  deed. 
Johnson  v.  Newman,43  Tex.U29;  Watklns 
▼.  Edwards,  23  Tex.  443;  Hawley  v.  Bul- 
lock, 29  Tex.  217;  Overstreet  v.  Manning, 
67  Tex.  664,  4  S.  W.  Rep.  248.  The  Judgment 
under  which  appellant  claims  is  of  no 
snreater  dignity  than  a  deed.  It  was  made 
to  serve  the  porposeof  a  deed.  It  affirma- 
tively appears  that  it  was  foundud  esclu- 
filvely  upon  the  admissions  contained  In 
the  agreement,  reciting  the  payment  of 
9300.  In  onr  opinion,  this  is  not  a  case 
merely  of  conflicting  equities,  and  it  was 
incumbent  upon  appellant  to  sustain  his 
plea  of  purchaser  without  notice  to  prove 
payment  of  the  purchase  money.  At  the 
death  of  Flora  Lowery,  the  mother.  In 
laeo,  the  title,  vesting  by  descent  In  her 
«lRughtcr8,  passed  by  estoppel  to  Graves, 
npiiellees'  vendor.  The  deed  executed  to 
<jrave«  conveys,  as  already  shown,  "the 
land  and  land  certificates  granted  by  the 
Mtate  of  Texas  to  the  heirs  of  E.  J.  W. 
Lowery,  situated  In  •  •  •  Cooke  and 
other  counties  In  Texas,  among  which  the 
tract  of  land  in  question  is  described." 
The  certificate  for  the  land  In  controversy 
had,  therefore,  at  that  time,  been  issued, 
and  the  land  in  controversy  described  in 
the  deed  hud  been  located  and  surveyed. 
Tbe  legal  title,  at  that  date  In  the  state, 
subsequently,  on  the  issuance  of  the  pat- 
ent in  1871  to  the  heirs  of  E.  J.  W.  Low- 
ery, passed  by  estoppel  to  the  assignees. 
Abemathy  v.  Stone,  (Tex.)  16  S.  W.  Hep. 
1103;  Adams  T.  House. 61  Tex. 641;  Matter- 
white  V.  RoBser,  61  Tex.  173.  Appellant 
cannot  be  regarded  as  a  purchaser  for 
▼alue  without  notice. 

One  of  tbe  issues  made  by  appellant  was 
that  on  August  14, 1860,  the  date  of  tbe 
conveyance  in  question,  the  grantors,  the 
JLowery  sisters,  did  not  have  sufficient 
mental  capacity  to  make  the  deed.  The 
conrt  found  against  appellant  on  this  is- 
sne,  and  appellant,  In  his  third  atislgn- 
inent,  complains  of  the  conclusion.  This 
was  a  qu«rstlon  of  fact.  We  shall  not  un- 
dertake to  detail  the  evidence  beai-ing  up- 
on it.  Suffice  It  to  say  thatln  our  opinion 
the  finding  is  sustained  by  the  evidence. 
Oirers  wftnessra  testified  for  appellant 
that  In  their  opinion  tbe  Lowery  sisters 


were  not  competent  to  execute  a.  deed. 
On  tbe  other  hand,  tor  appellees,  several 
witnesses,  who  had  business  transactions 
with  these  sisters,  testified  that  they 
thought  them  capable  of  making  a  con- 
tract and  executing  deeds.  It  was  shown 
that,  about  tbe  time  in  question,  they  ex- 
ecuted receipts  for  money  due  them ;  that 
in  1S59  they  executed  a  deed  of  partition 
to  their  remaining  sister,  Mrs.  Ingles;  and 
that  In  1850  they  executed  a  deed  to  tbe 
Odd-Fellows  Assoeiation  in  Lexington, 
Ky. 

Appellant's  remaining  assignment  of  er- 
rors, and  the  propositions  thereunder, 
are.  in  effect,  disposed  of  by  our  remarks 
on  his  third  assignment.  We  think  that 
tbe  Judgment  should  be  affirmed. 

Per  Ccbiau.  Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Garvin  et  al.  t.  Hall  et  al. 

(Supreme  Court  of  Texas.    Feb.  9, 1893.) 

Bit-B  o»D«R  Execution— Validity— Bettiho 
Aside— Stalb  Demand— Trakspbb  or  Jcsohbnt 
BT   Pabol — Advbbsb  Possession — Ck>LOB   or 

TiTLB. 

1.  A  Jndement  may  be  transferred  by  paroL 
bat  mast  be  enforced  in  the  name  of  the  original 
plaintitr. 

2.  PlaintiS's  land,  worth  9750,  was  sold  un- 
der execution  fortll.60.  Heoharged  that  theex- 
ecatlonwas  traadulently  Issued  in  pursuance  of  a 
conspiracy,  but,  instead  of  asking  that  the  sale 
be  set  asldeiPlainllfl  prayed  restitution  of  the 
premises.  Held,  there  being  an  offer  to  refund 
the  purohase  money,  and  a  prayer  for  general  aa 
well  aa  special  relief,  that  the  sale  should  be  set 
aside. 

S.  In  such  case,  the  sale  was  made  in  April, 
1884.  Action  was  begun  against  certal  n  of  the  de- 
fendants in  October,  1886.  Appellants  were  made 
parties  by  amendment,  September,  1887.  Beld, 
that  the  action,  having  been  begun  within  four 
years  from  tbe  date  of  tbe  sale,  was  brought  with- 
in a  reasonable  time,  and  that  the  demand,  aa 
against  appellants,  was  not  stale. 

4.  A  sheriff's  deed,  nnder  sale  under  exeou- 
tlon  frandnlontly  issued,  will  not  support  a  claim 
of  color  of  title  by  the  ezeoutlon  purchaser  or 
his  privies,  attempting  to  bold  the  premises  by 
adverse  possession. 

Commissioners*  decision.  Section  B. 
Error  from  district  court,  Dallas  county. 

Action  by  Matilda  Hall  and  others 
against  J.  O.  Garvin  and  others.  From  a 
Judgment  for  plaintiffs,  delendauts  ap- 
peal.   Affirmed. 

Word  &  Reerea,  for  appella  n  ts.  Coombea 
A  Gano,  for  appellees. 

Garkbtt,  p.  J.  This  suit  was  brought 
October  6,1886,  in  the  district  court  uf  Dal- 
las county  by  the  appellees,  Matilda  Hull 
and  others,  the  widow  and  heirs  of  H.  H. 
Hall,  deceased,  against  J.  G.  Garvin  and 
•lobn  Weekly  tor  the  recovery  of  certain 
premises  situated  In  tbe  city  of  Dallas.  It 
was  in  form  of  trespass  to  try  title,  but 
the  petition  contained  also  allegations 
impeaching  the  validity  of  the  execution 
by  virtue  of  which  the  defendants  ari]ulred 
their  title,  which  was  at  execution  sale, 
and  charged  that  there  was  no  valid  Judg- 
ment in  existence,  and  that  the  execution 
was  illegally  issued.  There  was  a  prayer 
for  restitution  of  tbe  premises,  and   tor 
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generttl  and  eqoltable  Teller.    Tbe  petition 
WEB  Indorsed  as  In  trefipaBB  to  try  title. 
On  September',  18S7,  plain titfi!  filed  tlieir 
first  amended  orIg:lna]  petition,  and  made 
the  appellants  T.  A.  West  and  £.  L.  West 
additional    parties    defendant.      In    this 
pleadinx  the  allegations  with  respect  to 
the  JDdf^ment    and    execution    Kere  the 
same  as  in  tbe  orlp;inal  petition.    On  July 
10, 1880,  plaintiffs  filed  their  second  amend- 
ed original  petition,  in   which  the  aver- 
meats  with  respect  to  the  defendants' title 
by  virtue  of  the  execution  sale  are  much 
Inller.   They  are:    "That  defend  ants  claim 
plaintiffs'  Bald  land  nnder  a  pretended  sale 
thereof,  by  virtue  of  an  execution  alle^ced 
to  have  been  issued  oat  of  the  Dallas  dis- 
trict court  on  a  Judgment  therein  in  favor 
of  one  Nick   Powell    and  against  H.  H. 
Hall.    Plaintiffs    aver   and    cbarKe  that, 
it  any  such  execution  ever  issued  out  of 
said  district  court.  It  was  issued  without 
any  JndKment  upon  which  to  base  it,  and 
at  a  time  when  the  Judgment  upon  which 
it   was  attempted   to   be  Issued   was  no 
longer  in  force;  that  the  Judgment  upon 
which  the  said  execution  was  attempted 
to  be  issued  was  not  of  such  character  as 
to  support  such   an  execution;  that>sald 
pretended  and  illegal  execution  was  not 
Issued  until  long  after  the  plaintiff  to  said 
Judgment,   Nick    Powell,   was  dead,  and 
no  execution  whatever  was  issued  on  said 
Jndgment  until  after  nine  years  from  Its 
date;  that  at  the  time  said  execution  was 
issued  there  was  no  valid  Judgment  in  ex- 
istence, and  same,  if  ever  issued,  was  is- 
sued without  the  consent  or  authority,  di- 
rector indirect,  of  the  plaintiff  or  bisattor- 
neys;  that  no  parties  plaintiff  were  ever 
made  to  said  Judgment  after  the  death  of 
said  Nick  Powell,  and  said  pretended  exe- 
cution Issued  in  bis  name;  that  the  said 
pretended    execution    was     fraudulently 
procured  to  be  issued  by  tbe  defendants 
and    purchasers     under    said    execution 
with  full  knowledge  of  foregoing   facts, 
and  that  said  drfendants  are  in  no  sense 
Innocent  purchasers  for  value.    Plaintiffs 
deny  that  any  consideration  was  paid  by 
defendants  or  any  one  for  said  land ;  but. 
In  case  it  should  be  decided  that  some- 
thing was  paid,  the  plaintiffs  charge  that 
tbe  rents  due  by  defendants  more  than 
equal  the  amounts  paid  out,  with  Interest 
thereon,  and  ask  that  such  amounts  be  so 
canceled  by  portions  of  said  rents,  should 
it  be  held  that  plaintiffs  must  pay  such 
amounts,  and  In  case  that  tbis  relief  is  re- 
fused, the  plaintiffs   allege  that  they  are 
ready  to  pay  such  amounts  Into  court, 
and  ask  decree  protecting  their  Interests 
in  this  respect."    Plaintiffs  prayed  "Jndg- 
nient  for  restitution  of  the  above-described 
premises,  and    for   their   damages,  their 
costs  of  suit  in   this  behalf  expended,  and 
for  general  and    special  relief,"  etc.    De- 
fendants' general  and  special  exceptions 
were  overruled,  and  they   went  to  trial 
on  plens  of  nut  guilty,  general  denial,  and 
special  pleas  of  purchase  In  good  faith  for 
value,  and  Improvements  made  In  good 
faith ;  that  the  Powell  judgment  bad  been 
transferred  to  one  Bratcher  before  issu- 
ance of  execution;  Hall's  knowledge   of 
Issuance  and  levy  of  eserution,  and  sale 
thereunder;    and    that  more   thun   two 


years  had  elapsed  since  tbe  sale  of  tbe- 
laud  under  said  execution,  and  the  record- 
ing of  the  purchaser's  deed,  before  the  In- 
stitution of  the  suit,  and  that  plaintiffs 
were  barred  and  estoppe<I  from  attackioK 
said  sale;  and  that  the  said  plalntlRa  bad 
been  guilty  ot  gross  laches  In  asserting 
their  claim  to  said  land,  and  that  their 
demand  was  stale.  Trial  was  had  t>efore 
the  court  without  a  Jury,  and  Judgment 
was  rendered  in  favor  of  the  plaintiffs  for 
the  recovery  of  tbe  land  sued  for.  Tbe 
court  held  that  tbe  Wests  bought  with 
notice  of  the  Illegality  of  the  sale,  but 
required  the  plaintiffs  to  refund  tlie  pur- 
chase money  paid  by  them  to  their  co- 
defendants  and  payment  for  improve- 
ments; but  defendants  J.  G.  Garvin,  T.  A. 
West,  and  E.  L>.  West  have  brought  tbe 
case  before  tbe  supreme  court  by  writ  of 
err(»r. 

The  Judgment  upon  which  tbe  execution 
sale  was  based,  was  rendered  In  tbe  dis- 
trict court  of  Dallas  county,  June  5,  1K74, 
In  No.  1,273,  Nkk  Powell  v.  H.  H.  Hall,  for 
a  horse  valued  at  f  100,  and  costs  of  suit, 
which  amounted  to  more  than  that  sum, 
and,  In  the  event  that  tbe  horse  could  not 
be  had,  that  execution  issue.    Hall  perfi>ct- 
ed  au  appeal  to  the  supreme  court,  but  It 
was  never  finally   prosecuted,  and   about 
one  year  after  Judgment  he  tendered  the 
borse  to  Powell's  attorney  in  the  suit  as 
satisfaction  of  the  Judgment  tor  the  borse, 
bat  the  attorney  refused   to  receive  it,   be- 
cause, as  he  declared,  "it  was  worthless, 
and  no  account."   Nick   Powell,  the  plain- 
tiff In  the  suit,  died  in  1878  or  1879.    No  ex- 
ecution wasever  issued  upon  the  Judgment 
until  February  Id,  1884,  and  It  was  by  vir- 
tue of  this  execution  that  tbe  lot  of  land 
in  controversy  was  sold  on  the  first  Tues- 
day In  April,  1884,  when  one  S.  T.  Ruddle 
became  the  purchaser   for  fll.50,  and  » 
deed  was  executed   to  him  by  tbe  sheriff. 
On  the  same  day    Kuddle  conveyed  the 
land  to  one  Wentworth   Manning  and  tbe 
defendant  J.  G.  Garvin  for  consideration 
recited  in   tbe  deed  of  f2U0.     A.fterwardB 
Manning  conveyed   to   Mrs.  £.   Jj.  West. 
One  W.  P.  Bratcher  testified   on   tbe   trial 
that  Nick  Powell  had  transferred  tbe  Judg- 
ment to  him,  whether  by  parol  or  In  writ- 
ing be  did  not  remember;  and   that  In  the 
full  of  1883  he  had  employed  Manning  to 
obtain  an  execution,  and  have  It  levied, 
and.  If  possible,  to  make  his  money.    At 
the  time  of  the  sale  the  lot  was   worth 
f  750.    It  does  not  appear  tbat  any  admin- 
istration was  ever  bad  of  Nick  Powell's 
estate,  and  it  was  not  shown  that  an 
affidavit  of  Powell's  death   was  made  to 
obtain   an  execution.    H.  H.  Hall,  the  de- 
fendant In  the  casfl  of  Powell  v.  Hall,  died 
June  29,  1886,  and   the  plaintiffs  are  bis 
widow    and  heirs.    The  court    found.  In 
effect  and  substantially,  that  tbetse   was 
no  legal  ownership  of  the  Judgment  in  W. 
P.  Bratcher,  nor  any  authority  In  him  or 
In  Manning  to  have  the  execution   Issued 
and   enforced   In  Powell's  name;  that  the 
consideration   recited   in    tbe    conveyance 
from  Kiuldle,  tbe  purchaser  at  the  sherlft's 
sale,  to  Garvin  and  Manning,  of  9^00,  was 
fictitious  and  nominal ;  that  Ruddle  was 
acting  for  Garvin  and   Manning,  and  un- 
;  der  the  latter's  instructions,  In  tbe   pur- 
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chaae;  that  Garvin,  Manning,  Bnddle,  and 
tbe  Wests  bad  notice  of  the  vices  In  the 
sale;  that  Mannlut;  procured  the  Issuance 
of  the  execution  for  himself  and  Uarvln ; 
and  ibat  tbe  rental  value  of  the  property 
was  $i2.50  iier  month  from  tbe  lime  of  the 
sale.  These  flndlngs  of  the  court  are  ques- 
tioned by  several  asstgnmeuta  of  error, 
^ebich  need  not  be  noticed  in  detail. 
While  it  is  not  material  to  the  disposition 
of  the  case  whether  Bratcher  owned  the 
Powell  judgment  or  not,  still  we  think  tbe 
vourt  was  in  error  in  finding  that  be  was 
Dot  the  owner,  for  be  testified  that  the 
Judgment  had  been  transferred  to  him  by 
Nici(  Powell  for  a  consideration,  which  be 
stated,  and  be  was  in  no  wise  Impeached, 
discredited,  or  contradicted.  Consequently 
bis  testimony  must  be  accepted  as  true. 
A  Judgment  may  be  transferred  by  parol, 
hut  it  must  be  enfolded  in  the  name  of  tbe 
-original  plaintiff,  wbicb  was  sought  to  be 
done  in  this  case.  Freem.  Jadgm.  SS  ^31, 
422;  2  Black.  Jndgm.  §§  940,  945. 

With  respect  to  the  other  facts  wbich 
bave  been  questioned,  we  thiuk  that  they 
are  sufticieiitly  supported  by  the  evidence 
tn  prevent  their  clieturbanre  by  us.  It  ap- 
peared that  Garvin  and  Manning  wanted 
tbe  lot.  Manning  bad  made  an  effort  to 
get  a  quitclaim  fur  it  from  Hall,  but  he  de- 
«Iined  tu  give  one.  Garvin  and  Manning 
said  they  intended  tu  have  it.  Manning 
said  lie  would  sell  it  under  tbe  Powell 
Judgment.  Manni^ig  wanted  the  wituesH 
<.'uilen  to  gu  in  with  him,  but,  upon  Infor- 
matiun  to  them  from  Stemmons,  who 
bad  been  Powell's  attorney,  that  the  title 
would  not  be  good,  Cnllen  declined.  Man- 
ning and  Garvin  were  together  several 
times  in  the  office  of  Cullen  before  the  sale. 
Manning  said  he  would  either  buy  it,  or 
have  some  one  else  to  buy  it  fur  him. 
Garvin  was  at  the  sale  when  Buddie 
bought.  Buddie  made  the  only  hid,  which 
was  411.50  for  land  worth  f?50;  and  on 
tlie  same  day  executed  a  deed  therefor  to 
Manning  and  Gurvin,  both  of  whom  ap- 
pear to  have  attended  the  sale.  Cullen 
testified  that  he  told  West  before  his  pur- 
chase that  the  sheriff's  sale  was  void. 
The  evidence  shows  that  there  was  a  con- 
spiracy between  Garvin  and  Manning  to 
acquire  title  to  the  lot,  and  that  Buddie 
was  a  mere  vehicle;  and  that  West,  the 
hiwband  of  Mrs.  E.  L.  West,  had  notice 
of  tlie  defect  in  the  title  before  his  pur- 
cbase.  Uall  thought  he  had  already  con- 
veyed the  lot,  with  other  property,  and 
refused  to  give  a  quitclaim  to  it  to  Gar- 
vin and  Manning,  when  requested  to  do 
so  by  them.  There  is  no  pretense  that 
the  conveyance  was  desired  in  settlement 
of  tbe  Powell  judgment.bat  it  would  seem 
that  tbe  Judgment  was  used  to  procure 
title  for  Garvin  and  Manning  when  they 
failed  to  get  it  through  Hail.  It  is  imma- 
terini  that  the  court's  finding  that  the 
gronnd-rent  was  f  12.50  should  not  be  sup- 
ported by  tbe  evidence,  because  a  finding 
at  $10  wonid  bave  been  sufficient  to  bave 
oflMt  the  Improvements,  and  West  was 
probably  not  entitled  to  improvements. 

It  will  not  be  necessary  to  inquire 
whether  tbe  tender  of  the  horse  to  Pow- 
ell*s  attorney  was  a  satisfaction  of  the 
Judgment.  BO  that  it  would  not  support 


an  execution,  for  it  appean  tbat  tbers 
were  unpaid  costs  amounting  to  more 
than  f  100,  which  we  think  would  support 
an  execution,  if  nut  otherwise  irregular  or 
invalitl.  The  court  below  held  tbat  the 
execution  by  virtue  of  which  tbe  land  In 
controversy  was  sold  was  void,  and 
would  not  support  a  sale  thereunder,  be- 
cause, at  tbe  time  of  its  issuance,  the  plain- 
tiff in  Judgment  was  dead.  But  it  is  net 
necessary  to  a  disposition  of  tbe  case  that 
we  should  pass  upon  that  question,  for 
the  plaintiffs  made  a  direct  attack  upon 
the  execution,  and,  in  tbe  a>>6ence  of  a 
special  exception,  the  pleadings  were  suffl- 
dent  to  set  aside  the  sale  for  irregniarlty. 
The  action  is,  in  effect,  a  suit  to  set  aside 
tbe  execution  sale,  and  for  tbe  recovery  of 
the  land,  and  the  pleadings  made  the  set- 
ting aside  of  tbe  sale  the  gist  of  the  ac- 
tion. If  the  suit  had  been  one  of  naked 
trespass  to  try  title,  still  it  would  have 
been  necessary  to  attack  and  set  aside  the 
sale  in  order  to  recover.  This  wonid 
have  been  a  collateral  attack,  and  in  order 
to  authorize  such  an  attack,  the  execn- 
tion  must  have  been  void,  and  the  sale  a 
nullity.  The  pleadings,  however,  make  a 
direct  attack  upon  the  execution  and  sale, 
and  the  facts  showing  tbe  irregularity  of 
the  execution  and  tbe  fraud  attending  the 
sale  are  substantially  alleged,  at  least 
sufficiently  so  to  be  good  on  general  de- 
murrer, and  to  admit  of  evidence  attar-k- 
ing the  execution  and  the  sale.  It  is 
charged  that  the  execntiun  was  fraudu- 
lentl.v  issued,  and  that  no  considerution 
was  paid  for  the  land.  From  the  evi- 
dence it  appears  that  there  was  a  combi- 
nation to  issue  the  execution  and  sell  tbe 
property,  for  the  purpose  of  buying  it  in, 
wbich  amounted  tn  a  fraud  upon  the 
rights  of  the  defendant  in  execution,  and  It 
was  shown  that  property  worth  f750 
was  sold  for  f  11.50.  The  circumstances  at- 
tendiag  the  sale,  added  to  tbe  inadequacy 
of  price,  areabundantly  sofflcientcause  for 
setting  it  aside.  It  is  true  that  the  spe- 
dai  prayer  for  rellei  Is  for  tbe  restitution 
of  the  premises;  but  there  was  an  offer  to 
refund  the  purchase  money,  and  a  prayer 
for  general  and  special  relief,  which  we 
think  would  entitle  the  plaintiffs  to  bave 
Judgment  setting  aside  the  sale,  and  for 
recovery  of  the  land  as  the  result  thereof. 
"Although  tbe  plalntifts  in  their  special 
prayer  may  have  mistaken  tbe  relief  to 
which  they  were  entitled,  in  response  to 
the  prayer  for  general  relief  they  may  be 
awarded  tbe  relief  to  which  tbe  plcRdlngs 
and  the  evidence  may  entitle  them." 
Siiberberg  v.  Pearson,  75  Tex.  288,  12  S. 
W.  Bep.  850;  Trammel  v.  Watson,  25  Tex. 
216. 

It  la  nrged  by  tbe  defendant  that  their 
defense  of  laches  and  estoppel,  arising 
from  the  delay  of  the  plalntifts  in  bringing 
their  suit  to  set  aside  the  execution  sale, 
should  have  been  sustained.  Tbe  sale  was 
made  April  1,  1884;  and  the  suit  was  orig- 
inally brought  against  Garvin  and  Week- 
ly, October  5, 18«0.  Defendants  T.  A.  West 
and  his  wife,  E.  L.  West,  were  made  par- 
ties defendant  by  tjie  amendment  filed 
September  7,  1887.  As  before  stated,  we 
believe  that  the  original  petition  was  a 
direct  attack  upon  the  sale.aaJ  it  was  filed 
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I08B  than  tliree  years  after  the  sale  waa 
made,  and  the  Wests  were  brouirbt  In 
within  less  than  fonr  years.  It  has  been 
generally  held  that  such  action  must  be 
brought  wlthlu  a  reasonable  time.  Our 
Revised  Statutes  provide,  however,  that 
"every  action,  other  than  lor  the  recovery 
of  real  estate,  for  which  no  limitation  la 
otherwise  prescribed,  shall  be  brought 
within  four  years  next  after  the  right  to 
bring  the  sameshall  have  accrued. "  Article 
8207.  This  statute  may  not  apply  to  this 
ease,  but  we  think  that,  by  analogy  to  the 
statute,  the  action  was  brought  at  least 
within  a  reasonable  time,  and  that  the 
plaintiffs'  action  is  not  a  stale  demand, 
and  should  not  be  held  to  be  estopped  or 
barred.  If.  however,  it  should  be  treated 
as  an  action  tor  the  land,  the  five-years 
statute  would  apply,  because  the  deed  Is 
not  such  as  would  support  color  of  title, 
tor  it  Is  wanting  in  intrinsic  fairness,  and 
the  suit  would  still  he  in  time.  Rev.  St. 
art.  8192.  We  conclude  that  the  Judgment 
of  the  court  below  is  right,  and  that  the 
same  should  be  affirmed. 

Pbb  Curiam.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Ballabd  et  al.  r.  Carmichabl  et  al. 

(Su/preme  Court  of  Teaxts.    Feb.  6, 1893.) 

Tbbspass  to  Tbt  Titlb  — Ameksmekt  or  Plbad- 
iNo  —  Costs  —  Evidbncb  —  Hakkied  Woman  — 
Tbansfbk  of  Land -Wabbakts— Costs — Dseds 
OP  Corpobation. 

1.  A  plaintiff  In  trespass  to  try  title  may, 
by  an  amended  petition,  allege  a  trespass  subse- 
quent to  the  institution  of  the  suit 

2.  In  such  a  case  plaintiff  it  liable  for  costs 
to  the  time  of  amendment. 

8.  Where  an  amended  petition  In  trespass  to 
try  title  is  founded  upon  conveyances  to  the  pe- 
titioners after  the  commencement  of  the  suit, 
such  conveyances  are  properly  admissible  in  evi- 
dence. 

4.  A  receipt  for  moneys  paid  to  the  subscriber 
for  her  Interest  as  the  heir  of  a  person  named  In 
land-warrants  transferred,  etc.,  is  not  Inadmis- 
sible for  failing  to  speoifloally  refer  to  warrants 
for  the  land  in  controversy,  but  will  be  taken  to 
embrace  all  land-warrants  to  which  the  person 
named  was  entitled. 

6.  Act  1846,  April  80th,  requiring  a  wife's 
oonveyaoce  of  her  personal  property  in  writing 
to  be  accompanied  1^  her  privy  acknowledgment, 
did  not  prohibit  her  from  making  a  parol  trans- 
fer of  such  property,  and  a  receipt  signed  by  a 
married  woman,  containing  an  admission  of  the 
transfer  of  onlocated  land-warrants,  although  not 
privily  acknowledged  by  her,  is  admissible  to 
prove  snch  transfer. 

0.  A  receipt  for  moneys  for  a  transfer  of  land- 
warrants,  dated  April  6,  1850,  and  In  possession 
of  the  parties  claiming  possession  of  the  land,  Is 
admissible  in  evidence  as  an  anoient  instrument. 

7.  in  trespass  to  try  title,  the  error,  if  any. 
In  the  admission  of  evidence  of  a  will  and  deed 
by  the  executor<(  thereof  to  establish  plaintiff's 
title  is  immaterial  where  plaintiff  subsequently 
acquired  title  from  the  heirs  of  the  testator. 

8.  Error  in  the  admission  of  an  alleged  de- 
fective dedd  is  not  material  where  the  defect,  if 
any,  is  cured  by  a  subsequent  conveyance,  ad- 
mitted in  evidence. 

9.  Permitting  a  party  to  read  from  a  deed 
having  no  relation  to  the  property  in  controversy 
is  not  a  ground  for  reversal. 

10.  In  trespass  to  try  title,  defendant  cannot 
set  up  in  defense  recitals  In  deeds  under  whl<di 


plaintiff    olsims,    oonoemlag   some    equity  of 

strangers. 

11.  In  trespass  to  try  title,  where,  pending  the 
litigation,  one  defendant  has  purchased  the  in- 
terest (if  another,  their  rights  may  be  adjusted 
upon  the  final  determination. 

12.  In  trespass  to  try  title,  where  plaintiff 
seeks  to  be  put  in  possession  with  his  oo-tenant, 
and  neither  party  specifloally  prays  for  partition, 
sach  relief  is  properly  refused. 

13.  In  trespa-ss  to  try  title,  where  defendants 
do  not  disclaim  interest  in  land  to  which  they 
are  not  entitled,  but  defend  as  to  the  whole,  they 
will  not  be  entitled  to  costs,  whioh  will  i>e  ad- 
judged to  the  party  recovering. 

14.  Under  Rev.  St.  art.  600,  providing  that  a 
corporation  may  convey  its  lands  by  a  deed  un- 
der ita  common  seal,  signed  by  its  president, 
presiding  member,  or  trustee,  a  deed  under  the 
common  seal  of  a  corporation,  and  signed  by  its 
vice-president,  is  valid;  It  being  presumed  that 
a  contingency  arose  which  required  that  odBcerto 
act. 

15.  An  acknowledgment  to  a  deed  by  an  officer 
of  a  corporation,  which  states  that  he  executed  it 
for  the  purpose  therein  expressed,  Is  a  oompll- 
ance  with  Rev,  St.  art.  600,  requiring  that  the 
officer  shall  acknowledge  suoh  an  Instrument  to 
be  the  act  of  the  corporation. 

16.  In  the  absence  of  proof  that  a  corporation, 
named  in  a  conveyance  to  it  as  of  one  county, 
and  in  a  deed  from  it  as  of  a  contiguous  county, 
are  different  corporations,  it  will  be  presumed 
they  are  the  same,  and  under  Rev.  St  art.  598, 
providing  that  no  misnomer  shall  defeat  a  con- 
veyance to  a  corporation,  the  true  Intent  of  the 
conveyance  will  not  be  affected. 

17.  In  the  absence  of  proof  or  circumstances 
authorizing  a  presumptioa  of  fact,  no  legal  pre- 
sumption, as  to  the  death  or  time  of  death  of  one 
entitled  to  land,  can  be  invoked  in  favor  of  a 
defendant  in  trespass  to  try  title,  who  claims 
through  a  remote  grantor,  claiming  through  such 
decedent. 

18.  In  trespass  to  try  title,  where  the  evidence 
as  to  heirship,  through  which  some  of  the  par- 
ties claim,  and  upon  whic-h  judgment  is  based,  is 
meager,  confused,  and  unsatisfaAto^,  a  new  trial 
should  be  bad. 

Appeal  from  'district  court,  Haskell 
county. 

Action  ot  trespass  to  try  title  to  land  by 
G.  W.  Carmicbael  and  others  against  W. 
C.  Ballard,  J.  L.  Labriere,  and  others. 
Defendants  W.  C.  Ballard  and  Labriere 
appeal  from  a  portion  of  the  Judgment 
ill  favor  of  complainants,  and  the  latter 
appeal  from  the  portion  In  favor  of  df>- 
fendants  W.  C.  Ballard  and  Labriere.  Re- 
versed. 

A.  C.  Foster  and  Alexander,  Winter  Jt 
Campbell,  for  appellants.  Eld.  J.  Hamner, 
for  appellees. 

Gaines,  J.  This  was  an  action  ot  tres- 
pass to  try  title,  brought  by  the  appellees 
against  the  appellants,  W.  C.  Ballard  and 
John  Labriere,  tor  the  recovery  ot  a  tract 
of  1,476  acres  ot  land,  patented  to  the  heirs 
of  John  F.  Morgan.  The  trial  was  had 
before  the  court  without  a  Jury,  and  re- 
sulted in  a  Judgment  for  plaintiffs  tor  a 
undivided  Interest  ot  seven-twelfths  in  the 
land,  and  fur  the  defendant  Labriere  fur 
an  undivided  interest  of  flve-twelftha.  All 
parties  cumplain  ot  the  Judgment.  We 
will  first  dispose  of  appellants'  asxlgn- 
ment  of  errors. 

The  original  certificate,  by  virtue  of 
which  the  land  was  pa'ented,  was  Issueil 
to  the  heirs  of  John  F.  Morgan.  The 
plaintiffs'  original  chain  of  title  under  the 
patent    consisted— i''iivt,  of    an    allesed 
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transfer  of  the  orlirlnal  certificate  by 
Eleanor  Pipber,  sole  heir  of  Morgan,  to 
une  James  Johnston;  seront/,  deed  from 
the  executors  of  the  will  of  James  John- 
ston to  8.  J.  T.  Johnston,  made  by  virtue 
of  a  power  contained  In  the  will ;  third, 
deed  from  S.  J.  T.  Johnston  to  John  Gar- 
ni ichael.  The  plaintiffs  were  heirs  of 
John  Carmlchael,  and  had  a  conveyance 
from  A.  G.  Carmlchael  and  J.  A.  D.  Car- 
mlchael, who,  -we  presume,  were  the  only 
other  heirs.  The  proof  seems  detective  as 
to  the  heirship  of  the  two  persons  last 
named,  but  no  point  Is  made  upon  it  in 
the  brief  of  appellants.  The  plaintiffs  also 
introduced  in  evidence  deedH  from  all  the 
beirs  of  James  Johnston  to  themselves  to 
the  land  in  controversy.  These  deeds  re- 
cite, in  effect,  that  they  were  made  for 
tbo  purpose  of  confirming  the  sale  and 
conveyance  by  the  executors  of  the  will  of 
James  Johnston  to  S.  J.  T.  Johnston ; 
but  they  were  made  after  the  salt  was  lo- 
Btltated,  bat  before  the  filing  of  the 
amended  petition.  They  also  introduced 
In  evidence  a  deed  from  8.  J.  T.  Johnston 
to  themselves  to  the  land  In  controversy, 
which  recited,  In  effect,  that  It  was  for  the 
pnrpose  of  making  good  his  deed  to  John 
Carmlchael.  This  deed  was  also  executed 
after  the  commencement  of  this  suit.  For 
the  pnrpose,  as  we  presumed,  of  availing 
themselves  of  this  after-acquired  title,  the 
plaintiffs,  subsequent  to  the  dale  of  the 
deeds  last  named,  filed  an  emended  peti- 
tion, iu  which  they  alleged,  first,  a  trespass 
by  the  defendant  on  a  day  anterior  to  the 
filing  of  the  original  petition,  and  then 
another,  as  of  a  date  which  was  subse- 
quent to  that  of  the  confirmatory  convey- 
ances. The  defendants  excepted  to  the 
amended  petition,  on  the  grounds  that  it 
alleged  a  trespass  subseqnent  to  the  Insti- 
tution of  the  suit.  Thecourt  overruled  the 
exception,  and  we  think  that  the  ruling 
was  correct.  Our  system  of  pleading  per- 
mits the  utmost  liberality  of  amendment, 
and  it  has  been  too  often  ruled  that  the 
plaintiff  may  at  any  time  before  trial 
abandon  the  old  and  setup  by  amendment 
a  new  cause  of  action,  to  require  the  cita- 
tion of  authority  to  support  the  proposi- 
tion. In  such  a  case  the  plaintiff  makes 
tiimself  liable  to  pay  all  costs  which  have 
accrued  up  to  the  time  of  the  amendment, 
and,  if  the  parties  defendant  are  In  court 
by  answer,  no  service  of  process  Is  re- 
quired of  them:  but  In  all  other  respects 
the  action  proceeds  precisely  the  same  as 
a  new  suit.  And  we  see  no  reason  why 
a  plaintiff  may  not  set  up  new  g^rounds  of 
recovery  wiilch  have  accrued  since  the 
bringing  of  his  suit  without  abandoning 
bis  original  cause  of  action.  Should  he 
fail,  however,  upon  his  original  cause  of 
action,  but  recover  upon  the  new,  he 
should,  as  a  rule,  be  adjudged  to  pay  all 
cost  that  had  accrued  up  to  the  time  the 
amendment  whs  filed. 

In  connection  with  the  assignment  of 
error  npon  the  action  of  the  court  In  over- 
rollng  their  demurrer  to  the  amended  pe- 
tition, the  appellants  submit  another, 
which  Is  upon  Its  ruling  In  admitting  In 
evidence  the  deeds  executed  after  the  suit 
WHS  brought.  It  was  doubtless  for  the 
purpose  of  admitting    the   after-acquired 


Htle  that  the  amendment  was  filed.  The 
rule  Is  elementary  that  a  plaintiff  cannot 
recover  In  trespass  to  try  title  upon  a 
title  acquired  subsequent  to  the  Institu- 
tion of  the  suit.  But  we  cannot  see  why 
he  should  not  be  permitted  to  renew  bis 
action  by  amendment,  and  thus  place 
himself  in  position  to  avail  himself  of  his 
after-acqnired  title.  Collins  v.  Ballow,  78 
Tex.  330, 108.  W.  Hep.  248.  The  same  rea- 
sons exist  for  permitting  a  new  cause  of 
action  to  be  set  up  after  suit  In  this  class 
of  cases  which  obtain  in  other  cases.  The 
rule,  as  applied  In  our  courts,  guards 
every  right  of  the  defendant,  and  tends  to 
save  expense  and  time,  and  to  bring  tbe 
real  niacters  in  issue  between  the  parties 
to  a  speedy  determination.  As  we  regard 
the  am«>nded  petition  in  this  case,  it  al- 
leged the  original  cause  of  action,  and,  In 
addition  thereto,  one  which  accrued  after 
the  suit  was  brought,  and  before  the 
amendment  filed.  This,  as  we  have  seen, 
tbe  plaintiffs  had  the  right  to  do;  and  It 
follows  that  they  had  also  the  right  to 
establish  their  case  by  proving  any  title 
wblcb  they  bad  acquired  before  the  date 
of  the  amendment.  It  was  proved  that 
Eleanor  Flpher  was  the  sister  and  sole 
heir  of  John  F.Morgan.  During  the  trial 
the  plaintiffs  were  permitted  to  read  In 
evidence,  over  the  objections  of  the  defend- 
ants, an  Instrnment  in  writing,  of  which 
the  following  Is  a  copy:  "Received  of 
James  Johnston  three  hundred  and  twen- 
ty-three dollars  and  27  cents,  in  full  for 
our  interest  in  the  land-warrants  John  F. 
Morgan,  deceased,  was  entitled  In  Texas, 
we  being  the  only  surviving  heirs,  which 
we  trasaferi-ed  to  said  Johnston  the  3rd 
day  of  this  month.  April  5th,  1850. 
[Signed]  John  Fiphkr.  Eleanor  Fipbrr.  " 
To  the  Introduction  of  the  writing  sun- 
dry objections  were  Interposed.  The  ob- 
jection, among  others,  was  urged  that  it 
did  not  describe  the  certificate  by  virtue 
of  which  the  land  iu  controversy  was  pat- 
ented. The  certificate  was  for  one-third 
of  R  league,  and  was  such  as  was  Issued 
to  an  Immigrant  who  was  not  tbe  head  of 
a  family.  Morgan  having  been  not  only 
an  emigrant,  but  also  a  soldier  In  tbe 
war  of  the  Texas  revolution,  and  having 
fallen  at  Goliad,  his  heirs,  In  addition  to 
that  certificate,  became  entitled  to  what 
are  known  as  "bounty"  and  "donation" 
warrants,  which  were  also  issued'.  But 
we  are  of  opinion  that  the  evidence  of 
tbe  right  to  land  now  In  question,  though 
commonly  known  as  a  "certificate, "  and 
so  designated  In  the  statutes,  was  to  all 
Intents  and  purposesaland-warrant;  and 
that  the  admission  In  the  receipt  under 
consideration  Is  to  be  construed  as  em- 
bracing all  claims  for  land  to  which  the 
snbscrll>er8  were  entitled  as  the  heirs  of 
Morgan.  Land-warrants  and  land-cer- 
tiflcates  are.  In  a  general  sense,  and  in 
legal  effect,  tbe  same.  The  receipt  was 
also  ol)Jected  to  on  the  ground  that  it 
was  not  privily  acknowledged  by  Eleanor 
Flpher, in  the  manner  provided  by  law  for 
the  conveyance  of  the  property  of  married 
women.  If  the  Instrument  purported  to 
be  a  conveyance  of  the  certificate,  we  are 
of  the  opinion  that  the  objection  would 
have  been  well  taken.    Rut  itjq  not  a  con- 
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Teranee,  bot  •  feeeipt,  contaiulns  a  di»- 
tinct  admlBsion  tbat  the  parties  who 
«igupd  it  bad  transferred  the  warraotg 
to  Johnston  on  a  day  anterior  to  that  on 
which  the  wrltlnK  was  executed.  We 
«ee  no  reason,  tlierefore,  why  It  may  not 
be  received  In  evidence  to  prove  the  fact 
admitted,  provided  always  that  SDcb 
fact  be  capable  of  proof  by  admission, 
and  relevant  to  tbe  issue  to  bedetermined. 
If  the  certi&cat«H  could  have  been  trans- 
ferred only  by  writing  duly  signed  by 
Flpher  and  bis  wife,  and  acknowledged 
by  her  In  tbe  mode  provided  by  our  laws 
for  the  conveyanoe  in  writing  of  her  sep- 
arate property.  It  should  probably  be  held 
tbat  tbe  adraisHlon  contained  in  the  re- 
ceipt In  questlou  was  not  competent  proof 
of  tbe  fact.  But  tbe  certlBeate  at  that 
time  bad  never  been  located,  and  it  was 
then  personal  property.  The  question, 
therefore,  arises,  could  the  wife  convey 
ber  personal  property,  except  by  writing, 
duly  acknowledged,  under  tbe  statutes? 
Upon  that  question  we  have  found  no 
■authoritative  decision  of  this  court;  but, 
if  we  should  be  guided  by  expressious 
4ound  in  numerous  opinions  of  the  court, 
we  should  be  constrained  to  answer  tbe 
4iue8tinu  in  tbe  negative.  A  brief  reference, 
however,  to  the  cases  In  which  the  doc- 
trine has  been  announced  that,  under  tbe 
act  of  April  80. 1S46,  a  writing,  with  the 
privy  acknowledgment  of  tbe  wife,  was 
oecessary  to  a  conveyance  of  her  personal 
property  other  than  sluves,  will  show 
tbat  the  utterances  of  the  court  upon  the 
-question  were  notcalled  for  in  determining 
the  Issues  involved.  There  are  many 
-cases  In  which  it  has  been  said  In  general 
terms  that  the  title  to  a  wife's  property 
win  not  pass  without  a  privy  acknowl- 
4>dKment,  but  they  involved  the  title  to 
land,  and  need  not  be  reviewed.  We  shall 
notice  only  those  in  which  it  has  been  dis- 
tinctly announced  that  such  an  acknowl- 
edgment was  essential  to  the  conveyance 
of  ber  personal  property. 

in  Hollis  V.  Francois,  6Tex.  196,  tbeqnes- 
tlon  involved  was  the  validity  of  a  mort- 
Xa8:e,  duly  executed  and  acknowledged,  up- 
on tbe  wife's  slavcH;  and  clearly  there 
was  no  controversy  before  the  court  as  to 
tbe  right  of  the  wife  to  sell  her  personal 
property  other  than  slaves  by  a  contract 
not  In  writing.  Taylor  v.  Hall,  20  Tex. 
-211,  was  a  suit  brought  by  tbe  husband 
and  wife  for  the  recovery  of  damages  for 
tbe  conversion  of  certain  cattle,  the  sep- 
arate property  of  tbe  wile.  The  defense 
was  that  tbe  husband  and  wife  hndslirned 
a  contract  In  the  form  of  a  promissory 
note,  in  which  they  promised  to  deliver  100 
cattle;  that  he  had  staked  and  lost  It  to 
-defendant  on  a  horse-race:  and 'that  de- 
fendant had  driven  tbe  cattle  away,  with 
the  knowledge  and  consent  of  the  plain- 
tiffs. It  was  held  tbat  the  court  below 
correctly  excluded  evidence  to  establish 
the  defense.  For  reasous  which  will  here- 
after appear  we  think  tbe  written  promise 
was  a  nullity.  Gregory  v.  Van  Vleck,  21 
Tex.  40.  Involved  the  question  of  the  valid- 
ity of  a  verbal  sale  by  the  wife  of  a  slave, 
which  was  her  separate  property.  As  we 
shall  heroufter  nee.  such  a  sale  was  re- 
quired by  the  statute  of  frauds  to  be  in 


writing.  Tucker  r.  Carr,  38  Tex.  96,  was  a 
suit  by  husband  and  wife  to  recover  per- 
sonal estate  alleged  to  be  the  separate 
property  of  the  wife,  which  bad  been  sold 
by  tbe  husband.  Tbe  property  was  ac- 
quired during  tbe  coverture  of  the  plain- 
tiffs by  a  bill  of  sale  executed  to  the  wife. 
The  court  below  evidently  took  tbe  view 
tbat,  since  the  bill  of  sale  showed  title 
piiWH  facie  in  tbe  community,  a  boaa  Ode 
purchaser  frtim  tbe  husband  alone  could 
hold  the  property,  and,  in  effect,  so  charged 
the  Jury.  The  court  was  also  asked  to 
charge,  Ip  substance,  tbat  the  husband 
had  no  right  to  iiell  the  wife's  separate 
property.  This  instruction  was  refused. 
The  propositions  involved  in  tbe  Instruc- 
tion given  and  tbat  refused  were  the  ques- 
tions before  the  court  upon  the  apiteal, 
and  it  is  evident  that  the  question  of  the 
right  of  the  wife  to  sell  ber  separate  prop- 
erty by  a  verbal  sale,  with  the  conitent  of 
ber  husband,  was  not  raised.  The  court, 
however, In  the  opinion,  discuss  that  ques- 
tion, and  undertake  to  decide  that  slie 
could  not  do  so.  The  point  decided  in 
Railway  Co.  v.  Durrctt, 57  Tex.  51,  was 
that  the  husband  alone  did  not  have  the 
power  to  convey  a  perpetual  easemeut  In 
the  wife's  laud.  In  Qroeebeck  v.  Bod- 
man's  Heirs,  73  Tex.  2S7, 11  S.  W.  Rep.  322, 
and  In  Utsfleld  v.  Bodman's  Heirs,  76  Tex. 
S59,  13  S.  W.  Rep.  474,  there  was  a  purport- 
ed conveyance  In  writing  by  the  husband 
and  wife  of  certain  land  certificates,  the 
property  of  the  wile.  But  it  was  shown 
that  the  certificates  had  already  been  lo- 
cated upon  the  land  in  controversy,  and, 
there  being  no  privy  acknowledgment  of 
the  wife,  It  was  held  that  tbe  conveyance 
was  Invalid.  Tlieetfect  of  theconreyance. 
If  valid,  would  have  been  to  transfer  tlie 
title  of  land,  and  not  of  personal  proper- 
ty. The  utterances  of  a  court,  in  order  to 
have  tbe  authority  of  Judicial  precedentd, 
must  be  asserted  In  the  determination  of 
some  question  necessarily  involved  in  tiie 
case  before  it;  and.  tested  by  tbe  rule,  we 
confidently  assert  that  in  none  of  the  cases 
referred  to  has  the  point  now  before  us 
been  passed  upon  lu  an  authoritative 
manner.  We  therefore  consider  it  an  open 
question. 

In  construing  the  act  of  April  30, 1846, 
concei'ning  the  conveyance  of  the  property 
of  married  women,  we  think  our  courts 
have  proceeded  upon  a  radical  misconcep- 
tion of  its  terms.  As  an  example,  we  may 
remark  tbat  they  seem  to  have  acted  np- 
ou  the  assumption  that  the  legal  effect  of 
the  language  employed  was  tbe  same  as  if 
it  had  read  like  the  provision  of  the  Re- 
vised Statutes  which  has  been  substituted 
therefor,  and  which  reads  as  follows: 
"The  husband  and  wife  shall  join  in  the 
conveyance  o(  real  estate,  the  separate 
property  of  tbe  wife,  and  no  such  convey- 
ance shall  take  effect  until  the  same  shall 
have  been  acknowledged  by  ber  privily 
and  apart  from  ber  iiusband,''etc.  Rev. 
St.  art.  559.  But  the  language  of  the  act 
of  April  30,  1K46,  is  materially  different. 
It  is  as  follows:  "That  when  the  bus- 
band  and  wife  have  signed  and  sealed  any 
Instrument  purporting  to  be  n conveyance 
of  any  land,  slave,  or  slaves,  or  other  ef- 
fects, ihe  separate  propenj(of  the  wife,  or 
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of  the  bomeBtead  of  tbe  family,  ur  of  other 
property  exempt  from  esecutloii,  if  tlie 
wife  appear  before  aoy  judge  of  the  su- 
preme or  district  mart  nr  notary  public, 
and,  being  privily  examlDed  by  aucb  offi- 
cer apart  from  her  husband,  ahall  freely 
declare  that  she  did  willingly  vlKn  and  seal 
tbe  said  writing  to  be  shown  and  ex- 
plained to  her,  and  wishes  not  to  retract 
it,  and  shall  acknowledge  said  deed  or 
writing  go  again  shown  to  her  to  be  her 
act,  thereupon  such  judge  or  notary  shall 
certify  sncb  privity  examination,  acknowl- 
edging, and  declaration  under  bis  band 
-  and  deal,  by  a  certificate  to  the  following 
effect  or  sabstance,  viz.;  [Here  follows 
form  of  certificate.]  But  any  certificate 
showing  the  requisites  ul  tbe  law  have 
been  complied  with  shall  be  as  valid  as  Vie 
form  herein  prescribed,  and  such  deed  or 
<;on\-eyance  so  certified  shall  pass  all  tbe 
right,  title,  and  interest  which  the  hus- 
band and  wife,  or  either  of  them,  may 
have  in  and  to  the  property  therein  con- 
veyed." Pasch.  Dig.  art.  Iu08.  The  arti- 
cle (looted  from  tbe  Revised  Statutes  sub- 
etautially  provides  that  the  purported 
conveyance  shall  be  void,  unless  accom- 
panied by  a  certificate  of  tbe  privy  ac- 
knowledgment of  the  wife.  The  act  of 
1846  does  not  expressly  so  declare,  but  as 
tu  all  attempted  written  conve.yances  Its 
legal  effect,  in  our  opinion.  Is  the  same. 
11  in  writing,  tbe  conveyance,  when  ao- 
companted  by  a  proper  certificate  of  priv- 
ity acknowledgment,  was  valid,  when  not 
so  accompanied,  it  was  void.  The  lan- 
guage of  the  Revised  Statutes  is, however, 
mandatory  to  the  effect  that  the  husband 
and  wife  shall  join  in  a  conveyance  of  her 
real  estate,  and  that  without  tbe  certifi- 
cate of  her  privity  acknowledgment  it 
sboold  be  of  no  etiert.  But  tbe  act  of  1846 
merely  provides  that  a  writing  purport- 
ing to  convey  her  separate  estate  shall  be 
invalid,  unless  accompanied  by  a  certifi- 
cate of  her  privity  acknowledgment.  It 
does  not  provide  that  such  conveyance 
shall  be  in  writing.  But  it  does  not  fol- 
low that  a  written  conveyance  was  not 
necessary  to  pass  title  to  the  wife's  lands 
or  slaves.  There  was  then  iu  existence  a 
more  general  statute,  which  made  a  writ- 
ing necessary  for  this  purpose.  The  stat- 
ute uf  frauds,  passed  In  1840,  provided  that 
all  contracts  for  the  sale  of  lands  and 
slaves,  in  order  to  be  enforced  in  the 
courts,  should  be  In  writing,  nud  should 
be  signed  by  the  party  to  be  charged 
thereby.  Fascb.  Dig.  art.  8875.  Tbe  con- 
veyance of  "the  effects"  of  the  wife  other 
than  lands  and  slaves  was  not  effected  by 
the  statute  of  frauds,  and,  in  our  opinion, 
tbe  sale  or  transfer  of  such  effects  was 
not  regulated  by  the  act  of  April  80,  184(i, 
except  in  cases  where  tbe  evidence  of  such 
saleor  transfer  was  in  writing.  Wethlnk, 
therefore,  the  able  jurists  who  compiled 
our  Revised  Statutes  were  in  tbe  main 
correct  in  saying  in  their  report  that  "tbe 
form  of  conveyancing  had  not  been 
changed  in  any  material  respect "  except 
as  to  certain  articles  which  had  been  sup- 
plied. (2  Ssyles'  Ann.  St..  p.  719,  tit.  19.)  al- 
though the  article  heretofore  quoted  clear- 
Ij  sliuws  that  thsy  Iniended  to  require  a 
privy  examination  of  the  wife  only  In 
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case  of  a  conveyance  of  her  real  estatew 
Rev.  St.  art.  659.  We  think,  however, 
that  in  one  particular  they  have  overlooked 
the  scope  of  tbe  former  law.  The  article 
last  cited  places  no  restriction  upon  tbe 
conveyance  of  the  wife's  personal  proper- 
ty, while  theold  law  did  not  permitit  to  be 
conveyed  iu  writing,  unless  the  writing 
was  duly  acknowledged  by  the  wife  be- 
fore an  officer,  and  that  acknowledgment 
certified  to  by  bim.  But  while  It  Is  true 
that  that  law  required  the  wli'e's  convey- 
Biuce  of  her  personal  property  in  writing 
to  be  accompanied  by  her  privy  acknowl- 
edgment, it  does  not  follow  that  she  could 
not  make  a  verbal  transfer  of  such  prop- 
erty. Such  transfer  is  not  expressly  pro- 
hibited, and  we  think  no  implied  prohibi- 
tion upon  her  power  was  intended.  It 
seems  to  us  it  was  the  purpose  to  protect 
tbe  wife  In  retaining  her  property  against 
the  common  fraud  or  undue  influence  of 
her  bnsband.  One  of  the  most  effectual 
modes  by  which  be,  in  the  absence  of  a 
prohibiting  law,  could  bring  about  a 
transfer  of  her  property  against  her  will, 
would  be  to  procure  her  signature  to  a 
written  conveyance.  If  procured  by  force 
or  fraud,  under  the  law  as  it  then  stood, 
which  prohibited  tbe  parties  to  asuitfrom 
testifying  in  theirownbebalf,  in  many  cases 
of  that  character  proof  of  fraud  or  coer- 
cion would  be  impossible.  More  publicity 
would  nsuall.y  attend  a  verbal  sale  by  tbe 
wife  herself,  and.  If  undue  Influence  were 
exercised  by  tbe  husband,  it  would  be 
more  capable  of  proof.  One  of  tbe  must 
valuable  Incidents  of  the  right  of  proper- 
ty is  the  power  of  disposing  of  it;  audit 
Is  held  that  the  power,  in  the  absence  of 
statutory  restriction^, ordinarily  accompn- 
nieH  tbe  right.  Where  the  la  w  permits  the 
wife  to  take  and  hold  property  in  berown 
right.  It  is  generally  held  that  she  can 
transfer  It  as  a  feme  sole,  unless  re- 
strained by  legislative  enactments.  Per- 
sonal effects,  for  which  she  has  no  use, 
would  become  valueless  without  a  power 
to  sell  them;  and  it  seems  to  us  that  a 
law  that  would  require  a  writing  and 
privy  a(;knowIedgment  to  effect  tbe  trans- 
fer of  iusIgulQcant  articles  ot  personal 
property  belonging  to  her  would  be  un- 
reasonable and  unjust.  For  these  reasons 
we  think  the  act  of  1846  was  not  intended 
to  prohibit  a  parol  transfer  of  her  per- 
sonal effects  other  than  slaves,  although 
it  did  provide  that,  if  a  written  transfer 
was  attempted,  it  should  be  ineffectual, 
unless  acknowledged  and  certified  to  as 
therein  provided.  As  we  have  said,  the 
receipt  under  consideration  Is  not  a  trans- 
fer of  the  certificate;  but  It  contains  a 
clear  admission  that  before  its  date  Jobu 
and  Eleuuor  Flpher,  for  a  valnabie  consid- 
eration, had  sold  the  warrants  to  James 
Johnston.  Tbe  admission  was  amply 
sufficient  to  sustain  the  court's  finding 
that  the  certificate  bad  been  in  tact  trana- 
ferre<l. 

It  is  also  complained  that  the  court 
erred  in  admitting  iu  evidence  tbe  receipt 
as  an  ancient  instrument,  because  (1)  it 
was  not  shown  that  it  came  from  the 
proper  custody;  (2)  because  the  instru- 
ment was  not  of  the  dignity  that  permit- 
ted its  introduction  aa  an  ancient  docu- 
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ment;  and  (8)  becaaae  of  circumstanceB 
in  evidence  which  threw  auspicion  upon 
it.  it  appears  from  the  bill  of  exceptions 
that  none  of  these  objections  were  Inter- 
poHed  In  the  court  below,  and  they  can- 
nut  be  urged  for  the  flrst  time  in  this 
court.  If  the  objections  had,  however, 
been  taken,  we  are  of  opinion  that  tb« 
rei-elpt  should  have  been  admitted. 

The  appellants  also  complain  of  the  in- 
troduction in  evidence  of  the  will  of  James 
Johnston,  and  of  the  deed  from  the  execu- 
tors of  that  will  to  8.  J.  T.  Johnston. 
Whether  there  was  error  or  not  in  these 
rulinKB  we  thiult  immaterial,  for  the  rea- 
son that  the  plaintiffs  introduood  deeds 
to  theinselvea  to  the  land  in  controversy 
from  all  the  heirs  of  James  Johnston.  If 
error,  it  would  probal>ly  be  material  upon 
the  question  of  the  costs  which  accrued 
before  the  UlinsE  of  the  amendment,  but 
that  qnestlnu  Is  not  presented  on  this  ap- 
peal. The  same  may  be  said  as  to  the 
deed  from  S.  J.  T.  Johnston  to  John 
Carnilcbael.  Johnston's  subsequent  deed 
to  plaintiffs  would  hare  cured  any  defect 
that  existed  in  his  first  deed,  thoagb  we 
think  none  existed.  The  first  deed  suffi- 
ciently described  the  land,  and  was  prop- 
erly acknowledf^d  before  the  deputy 
county  clerk,  and  the  acknowledgment 
duly  authenticated  by  the  officer,  cheek 
v.  Herndon,  17  S.  W.  Rep.  763,  (Tyler 
term,  1S91.)  There  was  no  error  in  the 
refusal  of  the  court  to  permit  the  defend- 
ant W.  C.  Ballard  to  read  in  evidence  a 
deed  to  himself  from  J.  D.  Ballard.  It 
was  not  shown  that  J.  D.  Bnltnrd  had 
any  title  whatever  to  the  laud  in  contro- 
versy. 

It  is  Insisted  alsn,  In  effect,  that  the 
court  erred  in  rendering  Judgment  for  the 
plaintiffi)  for  any  part  or  the  land  in  con- 
troversy, because  it  was  shown  by  the 
deeds  under  which  they  claim  that  the 
land  was  conveyed  by  the  executors  of 
James  Johnnton  to  S.  J.  T.  Johnston,  and 
by 8.  J.  T.  Johnston  to  John  Curmlchael, 
and  bythohelrHorjames  Johnston  and  8.  J. 
T.  Johnston  to  plaintiffs,  subject  to  the 
contracts  of  James  Johnston  with  one 
Mitchell  and  one  Yoakum.  AH  the  deeds 
named  contained  the  recital  that  the  land 
was  conveyed  subject  to  the  contracts 
named  above.  We  are  of  opinion  that  the 
conrt  did  not  err  in  admitting  the  evi- 
dence. The  recitals  in  the  deed  indicate 
that  at  one  time,  at  least,  there  existed 
an  equity  In  favor  of  Mitchell  and 
Yoakum.  But  with  this  equity  the  de- 
fendants do  nut  connect  themselves;  and 
In  such  case  It  is  settled  that  the  defend- 
ant in  an  action  of  trespass  to  try  title 
cannot  set  up  in  defense  an  outstanding 
equitable  claim  to  which  be  shows  no 
right. 

It  is  also  insisted  that  the  court  erred  in 
rendering  Judgment  tor  the  defendant 
Labriere  for  five-twelfths  of  the  land  sued 
for,  and  that  defendant  Ballard  takenoth- 
ing,  becanse  the  proof  showed  that  the 
former,  since  the  institution  of  the  suit, 
had  sold  all  his  Interest  in  the  land  to  his 
co-defendant,  and  had  placed  hitn  In  pos- 
session. The  deed  Irom  Labriere  to  Bai- 
lard,  which  was  the  best  evidence  of  the 
sale,  was  excluded  bf  the  court,  and  we 


cannot  look  to  it  as  eridence  in  tbe  case. 
But  each  of  them  swore  to  the  tact  of  the 
sale  without  objection  on  part  of  the 
plaintiffs,  and  their  testimony  was  not 
disputed.  It  must  therefore  be  deemed  an 
established  fact.  If  Ballard  had  not  been 
a  party  to  the  suit,  bis  pni-cbase  alter  suit 
brought  would,  as  a  general  ruin,  have 
given  blm  no  right  to  intervene,  and  to 
claim  a  Judgment  tor  any  part  of  the  land. 
But.  being  a  party  defendant,  no  reason 
suggests  Itself  to  our  minds  why  tbe  rights 
of  defendants,  as  between  tbemaelves, 
should  nut  be  adjusted,  although  such 
rights  were  acquired  while  the  litigation' 
was  pending.  We  know  of  no  rule  which 
precludes  a  defendant,  who  is  a  trespasser 
when  tbe  suit  is  brought,  from  bnying  up 
ait  outstanding  title  to  or  equity  in  the 
land,  and  setting  it  up  as  a  defense  to  the 
action  or  us  a  basis  for  affirmative  relief. 
We  think  the  judgment  in  this  respect 
ought  to  be  reversed.  It  should  have  twen 
in  Ballard's  favor  for  so  much  of  tbe  land 
as  Labriere  had  title  to  at  the  time  of  the 
conveyance  from  Labriere  to  him.  We  do 
not  decide,  however,  that  the  Judgment  as 
it  stands,  in  so  far  as  it  is  a  Judgment  in 
favor  of  Labriere,  would  not  inure  to  tlie 
benefit  of  Ballard.  That  question  we  will 
not  determine. 

There  was  no  error  in  -refusing  to  enter 
a  judgmentfor  a  partition.  Neltherparty 
speciiiily  prayed  for  that  relief,  and  the 
plaintiffs  were  entitled  to  a  judgment  of 
recovery  for  such  interest  in  the  land  as 
they  established  by  their  evidence,  and  for 
a  writ  of  execution  commanding  tbe  sher- 
iff to  place  them  In  possession  with  tbe 
defendant,  their  co-tenant.  The  judgment 
as  here  rendered  will  be  made  to  conflrm 
to  this  view.  If  defendants  bad  dis- 
clulracd  as  to  the  interest  in  the  land  tu 
which  they  were  not  entitled,  they  should 
have  recovered  their  costs;  but,  having 
defended  as  to  the'  whole,  and  plalntiffx 
having  recovered  an  undivided  interest, 
the  costs  were  properly  adjudged  in  favor 
of  the  latter. 

What  has  been  said  disposes  of  the  meri- 
torious questions  raised  by  appellants'  as- 
signments of  error.  But  appellees  have 
filed  cross-assignments  which  demand 
consideration.  The  defendants  claimed 
title  through  one  Mrs.  liendrlckson,  who 
was  proved  to  be  a  granddaogbter  of 
Eleanor  Fipher.  They  introduced  in  evi- 
dence a  deed  from  Mrs.  Hendrlckson  and  her 
husband  to  the  Ranger  Cattle  Company, 
of  Throckmorton  county,  to  an  aadlvld. 
ed  half  interest  in  the  land  In  controversy; 
also  a  deed  purporting  to  be  a  conveyance 
from  tbe  Ranger  Cattle  Company  ofScback- 
elford  r.onnty  to  defendant  Labriere  to 
that  half  interest.  This  deed  was  signed 
by  one  Howsley,  as  vice-president,  and  by 
one  Burtholooiew,  as  secretary  and  treas- 
urer of  the  company,  and  had  affixed 
thereto  a  seal  which  bore  npon  it  the 
words,  "Ranger  Cattle  Company,  Throck- 
morton County,  Texas."  The  «pi>eUees 
objected  to  the  introduction  uf  the  deed 
substantially  npon  two  grounds:  First, 
because  It  was  not  signed  by  "the  presi- 
dent or  presiding  member  or  trustee 'of 
the  corporation,  and  because  no  reason 
was  shown   why  tlie   president  did  nor 
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sign;  and,  secooc/,  because  "the  ackDOwl- 
rdsment  did  not  appear  to  lie  the  act  u( 
the  Banger  Cattle  Company  ot  Shackelford 
county,  nor  was  It  acknowledged  by  the 
parties  Rlguing  the  same  as  the  act  of 
the  corporation  parporting  to  convey  the 
land." 

We  will  flrat  conolder  the  first  ground  of 
objection.  Article  600  ol  our  Revised  Stat- 
utes provides  that  "any  corporation  may 
ronvey  its  lands  by  deed  sealed  with  the 
common  seal  of  the  corporation,  and 
Bigned  by  the  president,  pi-esidlng  member, 
or  trustee  of  said  corporation;  and  such 
deed,  when  acknowledged  by  such  officer 
to  be  thn  act  of  the  corporation,  proved 
in  the  manner  provided  for  other  convey- 
ance of  lands,  may  be  recorded  in  like 
manner  and  with  the  same  effect  as  other 
deeds."  We  may  safely  assume  to  know 
Judicially  that  a  vice-president,  In  the 
common  acceptation  of  that  term.  Is  an 
officer  designated  for  the  purpose  of  per- 
forming the  functions  of  the  president 
when  fur  any  reason  the  latter  cannot  act. 
In  case  of  the  absence  of  the  president,  or 
of  his  inability  for  any  reason  to  perform 
the  function  of  his  place,  as  a  very  general 
role,  at  least,  the  vice-president  becomes 
invested  with  his  powers  and  responsibil- 
ity. In  such  contingencies  the  vice-presi- 
dent is  in  fact  and  hi  law  the  president  in 
all  eicept  the  name.  lie  certainly  becomes 
"the  presiding  member"  of  thecorporation. 
When,  therefore,  a  deed  isprodnced,  signed 
by  the  vice-president  of  the  corporation, 
and  sealed  with  its  seal,  we  think,  in  the 
nlisence  of  evidence  to  the  contrary,  it 
should  be  presumed  that  the  contingency 
has  arisen  which  authorized  the  vice-presi- 
dent to  act,  and  that  he  is  to  be  d<>emed 
pro  Aac  vice  the  presiding  member  of  the 
corporation.  The  only  cases  we  have 
found  bearing  upon  the  question  are  in 
consonance  with  these  views.  Coliuan  v. 
on  Co.,  2.5  W.  Va.  172;  Smith  v.  Smith,  62 
III.  493.  In  the  latter  case  the  supreme 
court  of  Illinois,  in  speaking  of  the  presi- 
dent of  a  corporation,  said:  "When  an 
act  pertaining  to  the  bnsiness  of  the  com- 
pany is  performed  by  him,  it  will  he  pre- 
sumed the  act  was  legall.v  done,  and  biud- 
ins;  npon  the  company;  and,  as  a  general 
rule,  in  the  absence  of  the  president  the 
vice-president  may  act  in  his  stead,  and 
perform  the  duties  which  devolve  upon 
the  president.  "  And  wn  think  the  like  pre- 
sumption, in  absence  of  direct  evidence  to 
the  contrary,  should  be  Indulged  iu  favor 
of  the  validity  of  his  acts,  especially  when 
such  acts  are  authenticated  by  the  seal  of 
thecorporation. 

That  the  objection  to  the  certificate  of 
acknowledgment  was  not  well  taken  has 
been  dlri»ctiy  decided  by  this  court.  Mul- 
ler  V.  Boone,  63  Tex.  91.  It  wns  then  held 
that  an  acknowledgment  by  the  officer 
that  he  executed  the  deed  for  the  purposes 
therein  expressed  was  equivalent  to  ac- 
knowledging that  it  was  the  act  of  the 
corporation,  when  the  deed  purports  to 
l)e  the  act  of  the  corporation.  The  rea- 
sons for  this  ruling  are  obvious  and  satis- 
factory. Jilt  had  been  shown  (as  might 
easily  hare  been  done,  had  the  fact  exist- 
ed) that  the  Ranger  Cattle  Company  of 
Khackelfurd  county  and  the  Banger  Cattle 


Company  of  Throckmorton  county  were 
different  corporations,  the  objections 
based  upon  the  apparent  discrepancy  in 
name  or  description,  as  the  case  may  be, 
would  have  been  well  taken.  But  the 
statute  provides  that  no  misnomer  shall 
defeat  a  conveyance  to  a  corporation, 
(Rev.  St.  art.  69S;)  and,  in  the  absence  of 
proof,  we  think  it  ought  to  be  presumed 
in  this  case  that  there  was  a  mere  misno- 
mer or  misdescription.  Since  Shackelford 
and  Throckmorton  counties  lie  contigu- 
ous to  each  other,  the  presumption,  we 
think,  from  the  face  of  these  deeds  Is  that 
the  name  of  the  corporation  is  the  Ranger 
Cattle  Company  simply,  nud  that  It  haa 
its  pastures  and  property  In  both  coun< 
ties;  and  that  It  was  neither  a  misnomer 
nor  a  misdescription  to  designate  it  as  be- 
ing either  "of  Throckmorton  county"  oi 
"of  Shackelford  county."  But  we  are  not 
without  evidence  bearing  upon  the  ques- 
tion. In  his  deposition  N.  L.  Bartholomew, 
who  slKued  the  deed  to  Labriere  as  secre- 
tary and  treasurer  of  the  Ranger  Cattle 
Company,  testltled  that  be  bought  the 
land  from  Mrs.  Hendrlckson  for  "the  Ran- 
ger Cattle  Company:"  and,  while  be  did 
not  testify  directly  upon  the  point,  the 
inference  is  strong  that  the  corporation 
for  which  he  bought, and  that  who&e  deed 
he  signed  as  secretary,  were  one  and  the 
same. 

Appellees  also  insist  that  the  court 
should  not  have  rendered  Judgment  for 
appellants  for  any  Interest  whatever  In 
the  land;  and,  further,  that  the  evidence 
did  not.  In  any  aspect  of  the  case.  Justify 
a  judgment  in  their  favor  for  the  five- 
twelfths  adjudged  to  them.  The  appellees 
showed  a  chain  of  title  from  the  sovereign- 
ty of  the  soil,  which  entitled  them  priuiH 
facie  to  recover  the  entire  property  in 
controversy;  but  the  appellants  showed 
that  they  were  bona  ttai^  purchasers  of 
whatever  interest  Mrs.  Hendrlckson,  a 
granddaughter  of  Eleanor  Flpher,  would 
have  been  entitled  to  had  the  latter  since 
conveyed  the  certificate.  What  that  In- 
terest would  have  bt.-en  isdiflScult  to  deter- 
mine. Upon  that  question  the  findings  of 
the  court  are  as  follows:  "John  and 
Eleanor  Fipher  left  surviving  them  at  the 
time  of  their  death,  about  the  year  1860, 
four  children,  whose  names  were  John, 
Jr.,  James  M.,  Hugh,  and  Angeline.  The 
proof  shows  that  James  M.  has  since 
died,  leaving  a  widow  and  one  child  sur- 
viving him,  both  of  whom  are  now  living. 
The  proof  shows  that  John,  Jr.,  has  since 
died,  leaving  a  widow  and  three  or  tour 
children  surviving  blin,  and  that  they  are 
now  living.  Also  that  Hugh  died,  leaving 
a  widow,  who  is  at  present  alive.  Also 
that  Angeline  is  dead.  There  is  no  proof 
whatever  as  to  when  Hugh  and  Angeline 
died,  and  no  positive  proof  that  she  (An- 
geline; died  without  issue."  The  court 
also  held  as  a  matter  of  law  that  it  was 
to  be  presumed  "that  Angeline  died  before 
Hugh,  and  without  issue;"  and  that, 
while  there  was  no  proof  of  the  fact,  de- 
fendant Labriere  should  have  "the  bene- 
fit ol  that  presumption."  As  a  result  of 
these  findings  that  defendant  was  held  to 
bean  innocent  purchaser  of  an  undivided  in- 
terest of  five-twelfths  iu  the  land. 
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The  Gross-aaBlEnmentii  of  prror  call  in 
question  tbe  corroctness  of  the  court's 
coni-lu8lon  of  fact  and  law,  and  nlso  the 
correctness  of  the  result.  The  testimony 
as  to  Mrs.  Hendrlcksun's  heirship  is  mea- 
ger, coufused,  and  unsatisfactory;  bat  we 
think  it  BulBctent  to  support  tbe  court's 
findings  of  fact  wbicb  bear  npon  that 
quention.  But,  in  order  to  maintain  tlie 
defense  of  innocent  purchasers,  the  burden 
was  upon  the  defendants  to  show  what 
interest  Mrs.  Hendrickson  had  in  tbe  land 
at  the  time  of  her  conveyance  to  the 
Banger  Cattle  Company.  The  plaintiffs 
bad  shown  title  to  the  land  through  a 
conveyance  of  the  certiflcnte  by  virtue  of 
which  It  was  patented,  nnd  were  entitled 
to  recover  the  whole,  unless  defeated  as 
to  a  park  by  proof  that  the  defendants 
had  purchased  an  apparent  title  exlHting 
In  the  heir  under  whom  they  claimed, 
without  notice  of  tbe  plaintiffs'  right. 
Where  there  was  no  proof,  not  even  of  a 
circumstance  antborltlng  a  presumption 
nf  s  fact  that  one  of  the  descendants  of 
Mrs.  Fipher  bad  died  at  such  time  as 
would  have  conferred  title  to  an  addition- 
al interest  in  the  land  upon  Mrs.  Hendrick- 
son, the  defendants  simply  fail  to  make 
tbelr  case  as  to  such  interest,  and  no  legal 

§  resumption  can  be  Invoked  to  aid  them. 
^  bt  having  shown  that  Hugh  Fipher  and 
Angeiine  Fipher,  a  son  and  the  daughter, 
were  dead  at  the  time  Mrs.  Hendrickson 
conveyed  tbe  halt  Interest  In  the  land,  we 
think  the  defendants  have  failed  to  estab- 
lish a  right  to  any  interest  in  the  land  as 
acquired  through  them,  or  either  of  them. 
They  are  restricted,  therefore,  to  what 
Mrs.  Hendrickson  Inherited  directly  from 
her  father,  who  inherited  an  Interest  of 
one-fourth  directly  from  his  mother. 

Upon  the  question  whether  her  father, 
James  M.  Fipher,  survived  his  mother  nr 
not  there  is  some  conflict  of  testimony; 
bat,  the  court  having  found  that  he  sur- 
vived her,  it  follows  that  upon  bis  death 
his  wife,  who  subsequently  married  a 
man  named  Talent,  and  who  was  proved 
to  be  alive  after  the  suit  was  brought,  in- 
herited a  life-estate  of  one-third  in  the  one- 
fourth  Interest  In  the  land  her  first  hus- 
band would  havelnherited  bad  his  mother 
never  conveyed  the  certificate;  and  Mrs. 
Hendrickson,  his  daughter,  inherited  that 
Interest  In  fee,  subject  to  her  mother's  life- 
estate  of  one-third  In  the  same.  What 
Mrs.  Hendrickson  would  have  Inheritad 
from  her  father  the  defendants  were  enti- 
tled to  hold  in  this  suit,  and  that  Is  one- 
sixth  in  fee-simple  and  a  remainder  In  fee 
in  one-twelfth,  after  the  termination  of 
the  life  of  her  mother.  Our  conclusion  Is 
that  tbe  plaintiffs  should  have  had  a  Judg- 
ment for  an  undivided  interest  of  three- 
fourths  in  the  land  In  controversy  In  fee- 
simple,  and  for  an  interest  of  one-twelfth 
during  the  life  of  Mrs.  Talent,  the  mother 
of  Eleanor  Fipher;  and  that  defendant 
Ballard  should  have  been  adjudged  to 
bold  an  undivided  interest  of  one-slstb  of 
the  land  in  fee,  with  remainder  in  fee  in 
tbe  one-twelfth  after  the  determination 
of  that  life-estate.  Tbe  Judgment  might 
be  here  rendered,  hut,  on  account  of  the 
unsatisractory  nature  of  the  evidence 
upon  the  auestioD  of  heirship,  we  think  it 


proper  to  remand  tbe  cause  tor  a  new 
trial.  Tbe  Judgment  is  accordingly  re- 
versed, and  tbe  cause  remanded.  Tbe 
costs  of  the  appeal  will  be  adjudged  one- 
half  against  appellants  and  one-half 
against  appellees. 


Nbwboi,t  et  al.  r.  Laxcastbr. 

{Supreme  Court  of  Texas.    Feb.  9, 1S92.) 

Tbbspabs  to  Trt  Title  —  Sitbmissiox  of  Issnss 
TO  Jdky — Omibsiox  ov  Matkbiai.  Qubstion. 
In  trespas-s  to  try  title,  .defendant  attacked 
tbe  validity  of  a  sale  on  judgment  and  ezecutioD, 
under  which  plaintiff  claimed.  A  number  of 
special  issues  were  submitted  to  the  jury,  but 
none  requiring  them  to  And  ttie  existence  of  the 
judgmentandezecotion  Inqaestion.  Heid  error, 
for  whicit  a  verdiot  for  plaintlitmost  be  reversed. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Ellis  county. 

Action  by  J.  E.  Lancaster  against  W.  J. 
Newboit  and  another.  From  a  judgment 
for  plaintiff,  defendants  appeal.  KeverKe<1. 

E.  P.  Anderson  and  M.  \V.  McKaifcbt, 
for  uppuliauts.  E.  P.  Anderson,  guardian 
ad  litbin  for  minor  Nina  May  NewOolt.  G. 
C.  Oroee  and  M.  B.  Templetoa,  tor  appel- 
lee. 

FiRHKR.  J.    This  suit  was  originally  in> 

stltuted  by  appellee  against  appellants, 
W.  J.  Newbolt  and  his  Infant  daugliter, 
Nina  May  Newbolt,  in  trespass  to  try  title 
to  recover  150  acres  of  land.  Appellee, 
plulntiff  below,  by  amended  petition  Hied 
March  4,  IHSO,  in  sTibstance  alleges  that  on 
January  39, 1SR8,  one  H.  C.  Neal,  in  tbe 
Justice  court,  recovered  Judgment  asaiust 
J.  H.  Carlisle  and  W.  J.  Newbolt  for  f.36.- 
96,  and  costs  of  suit,  amounting  to  f  11.80; 
that  said  Judgment  was  rendered  on  a 
note  dated  January  6,  18^7;  that  on  said 
judgment  execution  was,  on  the  IStli  day 
of  January,  1889,  issued  and  duly  levied 
upon  tbe  land  sued  for,  and,  after  due  no- 
tice, sold  by  the  proper  ofllcer  on  the  5tb 
day  of  March,  1K89,  at  which  sale  plaintiff 
became  the  purchaser  for  the  sum  of  ^50, 
and,  having  paid  said  sum,  received  from 
the  constable  a  deed  to  said  land  convey- 
ing title  to  him.  Plaintiff  further  alleged 
that  on  tbe  23d  day  of  February,  1888,  de- 
fendant W.  J.  Newbolt  conveyed  the  land 
in  controversy  to  his  infant  child,  Nina 
May  Newbolt,  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  his  credit- 
ors, und  that  said  conveyance  was  volnn- 
tary;  that  W.  J.  Newbolt  was  iuMolveot, 
so  prayer  was  made  for  tbe  cancellation 
of  said  deed,  and  a  decree  lor  the  poseea- 
sion  nf  said  land.  Defendant  W.  J.  New- 
bolt  answered  by  bis  attorneys,  and  Nina 
May  by  guardian  ad  litem.  The  answer 
consists  of  a  general  denial  and  special  an- 
swers, alleging  that  the  judgment  men- 
tioned in  plaintitl's  petition  bad  been  sat- 
isfied before  the  said  sale  of  the  land  by 
the  levy  of  an  execution  on  a  horse  of  J. 
H.  Carlisle;  that  proper  notice  of  tbe  sale 
had  not  been  given;  that  no  demand  for 
levy  was  made;  that  d*!tendant  W.  J. 
Newbolt  had  personal  property  and  nn- 
improved  landssnfficient  to  pay  said  Judg- 
ment; that  the  purchaser  and  constable 
colluded  to  sell  said  land  in  fraud  of  tbe 
rights  of  said  W.J.  Newbolt;  ttjat  said 
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W.  J.  Nen-bult  was  not  Insolvent;  and 
farther.  In  effect,  that  Newbolt  made  to 
plaintiff  a  tender  of  the  amonnt  due  on 
tlH!  ludgment,  and  that  the  land  was  pur- 
chased by  appellee  for  950,  and  that  it  at 
the  time  waH  worth  $4,000.  By  Eiupple- 
mental  petition,  plaintiff  below  denied  ttie 
allegations  made  In  tlie  Rpecial  annwer  of 
defendants,  further  allegina;,  however,  that 
a  demand  tor  levy  was  made  by  the  ofil- 
cer  of  W.  J.  Newbolt:  that  he  denied  hav- 
ing any  property  Hubject  to  execution; 
that,  at  the  request  of  said  Newbolt  and 
CarliMle,  said  constable  did  make  a  levy  on 
a  gray  horse,  but  in  fact  said  officer  never 
toolc  possession  of  said  horse,  and  in  fact 
never  so  much  as  Raw  him,  but  If  defend- 
ants, indeed,  ever  bad  such  hoi-se,  the  same 
remained  in  their  poaseHsion,  they  promis- 
ing to  pay  off  the  execution  in  a  few  days, 
which  promise,  however,  they  never  com- 
plied with,  but  reported  said  horse  dead, 
etf. 

At  the  March  term  of  the  district  court, 
1891,  the  ease  was  tried  upon  special  Issues 
submitted  by  the  court  to  the  jury,  upon 
the  answers  to  which  the  court  rendered 
Judgment  for  plaintiff,  (appellee.)  The  is- 
sueH  submitted,  with  the  fiudlnKS  of  the 
Jury  thereon,  are  as  folio «7s:  "QueHtlon  1. 
Was  W.J.  Newbolt,  the  defendant,  solvent 
or  insolvent  on  the  23d  day  of  February, 
1888,  the  date  he  and  wife  deeded  the  land 
in  controversy  to  his  child,  Nina  May 
Newbolt?  That  is,  was  his  indebteduess 
greater  than  the  value  of  the  property 
owned  by  him  at  that  time  subject  to  exe- 
cntlon?  The  property  exempt  from  execu- 
tion is  200  acrea  of  land,  two  horses,  and 
one  wagou,  all  Implements  of  husbandry, 
all  provisions  and  forage  on  hand  for 
home  consumption,  five  milch  cows  and 
their  calves,  twenty  head  of  hogs,  and 
twenty  bead  of  sheep.  Answer  to  ques- 
tion 1:  Insolvent.  Q.  2.  Was  said  land 
deeded  by  said  Newbolt  with  Intent  on  bis 
part,  at  the  time,  to  put  snid  land  out  of 
the  reach  of  bis  creditors?  Answer  to 
question  2:  We  believe  it  was.  Q.  3.  Was 
said  W.  J.  Newbolt  solvent  or  insolvent 
at  tb«  time  said  land  was  levied  on,  In 
1889?  Answer  to  question  3:  Insolvent. 
Q.  4.  Prior  to  the  levy  un  the  land  in  con- 
troversy, did  Ota  Cantrell,  constable,  ever 
make  a  demand  of  W.  J.  Newbolt  for  a 
levy?  Answer  to  question  4:  He  did. 
Q.  5.  Did  W.J.  Newbolt  have  notice  of  the 
land  being  levied  on,  or  that  it  was  going 
to  be  levied  on,  prior  to  the  time  said  land 
was  sold  nuder  execution?  Answer  to 
question  5 :  He  did.  Q.  6.  What  was  the 
value  of  the  land  at  the  time  It  was  sold 
under  execution,  in  1889?  Answer  toques- 
tion6:  $2,^0.  Q.  7.  What  was  the  price 
for  which  said  land  was  bid  off  at  the  time 
it  WHS  sold  under  execution?  Answer  to 
qnestion  7:  Fifty  dollars.  Q.  8.  Did  the 
fact  that  the  deed  to  said  land  from  said 
Newbolt  to  his  child  being  of  record,  and 
mortgage  on  fifty  acres  of  the  land  being 
of  record,  deter  parties  from  bidding  for 
the  land  when  sold,  and  cause  the  land  to 
bring  a  small  price?  Answer  to  question  8: 
It  did.  Q.  9.  Was  there  any  fraudulent 
combination,  collusion,  or  agreement  be- 
tween Ota  Cantrell  and  J.  B.  Lancaster, 
plaintiff,  by  which  W.  J.  Newbolt  or  Nina 


May  Newbolt  was  to  be  deprived  of  the 
land  in  controversy?  Answer  to  qnes- 
tion 9:  No.  Q.  10.  Was  there  any  act  of  said 
Cantrell  or  J.  E.  Lancaster,  plaintiff,  that 
caused  said  land  to  sell  for  a  small  price? 
It  so,  state  what  said  act  was.  Answer 
to  question  10:  Tea;  by  J.  E.Lancaster 
making  known  the  prior  deed  to  Nina 
May  Newbolt,  as  well  as  the  mortgage  on 
fifty  acres  of  the  land.  Q.  11.  Was  the 
land  advertised  for  sale  by  posting  no- 
tices  at  the  court-house  door  In  Waxa- 
hachie  and  two  other  public  places  in  Ellis 
county?  Answer  to  question  11:  Yee.  Q. 
12.  Was  said  land  sold  under  the  execa- 
tion  on  the  5th  day  of  March,  1889,  or  on 
some  other  day?  Answer  to  question  12: 
On  the  fifth,  (5th.)" 

We  will  dispose  of  this  case  under  the 
ninth  assignment  ot  errors.  It  reads: 
"The  court  erred  In  rendering  jndgment 
for  plaintiff  on  snch  questions  and  answers 
■a  noted  above. "  The  answer  filed  by  ap- 
pellants puts  in  issue  all  the  material  alle- 
gations contained  in  plaintiff's  petition. 
The  Judgment  and  execution,  by  virtue  ot 
which  the  land  was  sold  and  under  which 
appellee  asserts  title,  must  be  proven  in 
order  to  support  a  judgment  in  favor  of 
appellee.  In  submitting  special  issues  to 
the  Jury,  the  law,  as  construed  In  the  case 
of  Cole  V.  Crawford,  69  Tex.  126,  5  S.  W. 
Bep.  646,  requires  that  all  the  material  Is- 
sues of  fact  made  by  the  pleadings  must  be 
submitted  and  determined,  or  the  verdict 
must  be  set  aside.  The  charge  failed  to 
submit  any  Issue  as  to  the  existence  of  the 
Judgment  and  writ  of  execution  under 
which  the  sale  was  made,  and  in  this  re- 
spect no  finding  was  made  by  the  Jury. 

We  report  the  case  for  reversal. 

Pea  Curiam.  Reversed,  as  per  opinioa 
ot  commission  ot  appeals. 


Texas  &  P.  Rt.  Co.  t.  Hoffuan. 

(5upine?n«  Count  cif  Texa*.    Feb.  9, 18891) 

Railroad  Companibs  —  Pbrsoitai,  Ikjobiss — Ba- 

CEIVESa  —  LlMITATIOKS  —  DOTT    TO    BMFIrOTBa— 

LmiTiNa  RioovERT. 

1.  An  action  for  perBonal  injuries  was  begun 
against  a  receirer  of  a  railroad  company,  pend- 
ing which  the  reoeiveiahip  was  terminated,  the 
road  restored  to  the  company,  and  the  company 
made  a  party  defendant  to  the  action.  There 
was  no  evidence  that  the  earnings  of  the  road 
while  in  the  bands  of  the  receiver  had  been  ap- 
plied to  the  betterment  of  the  road.  Seld,  that 
the  court  erred  in  refusing  an  instruction  that  in 
such  cast)  the  company  was  not  liabls. 

2.  The  institution  of  an  action  against  the 
receiver  of  a  railroad  oompsay  for  personal  in- 
juries within  the  statutory  period  of  one  year 
prevents  a  plea  of  the  statute  by  the  railroad 
company,  made  a  defendant  within  a  year  after 
the  termination  of  the  receivership. 

8.  In  an  action  by  an  employe  against  a  rail- 
road company  to  recover  damages  for  personal  la- 
Juries,  the  court  erred  in  instructing  die  Jury  that 
it  was  the  duty  of  defendant  to  furnish  its  em- 
ployes with  safe  machinery,  in  good  condition,  the 
company  being  only  obliged  to  exercise  reason- 
able diligence  in  that  respect. 

4.  In  such  action  it  is  improperfor  the  court, 
in  its  cbai-ge  to  the  Jury,  to  limit  the  amotmt  or 
the  recovery  to  the  amount  claimed  in  the  peti- 
tion: but  judgment  will  not  be  reversed  for  that 
reason,  if,  from  the  smoaot  of  the  verdict  and 
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the  erldenoe  In  the  caae,   It   appear  that   the 
error  waa  harmless. 

CommlBRionera'  decttdon.  Section  B. 
Appeal  from  district  coart,  Dallas  coiintr. 

Action  by  Robert  N.  HoRman  against 
tlie  Texas  &  Pacific  Bailway  Company. 
From  a  Judgment  for  plaintllT,  defendant 
appeals.    Reversed. 

JR.  iS.  Lorett,  for  appellant.  Kenrbjr  & 
McCoy,  for  appellee. 

Garrktt,  p.  J.  Suit  by  Robert  N.  Hoff- 
man, the  appellee,  who  was  a  brakenian, 
for  Injaries  received  by  lilm  while  coupling 
cars.  The  Injuries  were  sustained  while 
the  property  of  the  appellant,  including 
its  railway  and  franchines,  were  in  the 
hands  of  and  operated  by  a  receiver,  .Tuhn 
C.  Brown,  under  appointment  of  the  feder- 
al court  at  New  Orleans.  Pending  suit 
the  receivership  wau  closed  and  the  receiv- 
er discharged,  and  Its  property  restored 
to  the  appellant,  which  was  then  made  a 
party  defendant  to  this  suit  by  proper 
pleading. 

Plaintiff  was  injured  October  8, 1887.  as 
alleged  iu  the  petition  and  shown  by  the 
proof;  and  the  appellant  was  brought  in- 
to the  suit  May  16, 18S9.  The  defendant 
company  answered,  and  set  np  the  stat- 
ute u(  limitations  by  a  special  exception 
to  the  plaiutirf's  petition,  which  was  over- 
ruled by  the  court.  It  aiRO  interposed  a 
general  demurrer,  which  was  overruled, 
as  appears  from  the  entry  of  the  final 
Judgment,  of  date  December  30,  1890. 
Plal'itlff  wtuB  granted  leave  by  the  court 
to  file  a  trial  amendment  on  December  29, 
1800.  Defendant  excepted  to  the  trial 
amendment,  because  not  such  an  amend- 
ment as  required  by  the  rules,  but  Its  ex- 
ception was  overruled.  It  pleaded  also  a 
general  denial,  contributory  negligence, 
and,  specially,  that  it  was  not  liable  In 
da magen  for  i nj uries  sustained  by  the  plain- 
tiff by  the  negligence  of  the  receiver.  On 
trial  before  a  jury,  December  BO,  1890,  ver- 
dict and  judgment  were  for  the  plaintiff 
against  the  defendant,  the  Texas  &  Pacific 
Railway  Company ;  the  cause  having  been 
dismissed  as  to  the  receiver,  John  C.  Brown. 
A  motion  for  a  new  trial  was  overruled, 
and  the  defendant  company  has  appealed. 

A  railway  company  is  not  liable  lor  the 
negligence  of  Its  receiver  Ipao  facto,  and 
has  only  been  ao  held  where  It  has  been 
alleged  and  proved  on  the  trial  that  earn- 
ings of  the  railway  while  In  the  bands  of 
the  receiver  have  been  invested  In  better- 
ments of  the  property  which  has  been 
turned  over  to  the  compan.v;  and  this 
conclusion  has  been  reached  from  theeqni- 
tablc  principle  that  the  company  has  re- 
ceived the  benefit  of  a  fund  which  was 
primarily  liable  for  the  damages  for  inju- 
ries occnaloned  by  the  actti  of  the  receiver. 
Railway  Co.  v.  Johnson,  76  Tex.  421, 13  S. 
W.  Hep.  463,  and  other  cases.  Plaintiff 
alleged  in  bis  trial  amendment  that  re- 
ceipts from  the  earnings  of  the  rond  while 
In  the  hands  of  the  receiver  had  been  ex- 
pended in  the  betterment  of  the  property 
to  the  extent  of  92.300,000,  but  there  was 
no  proof  to  tbat  effect;  and  It  was  error 
to  refuse  the  special  Instruction  requested 
by  the  defendant,  that  In  such  case  the 
company  was  not  liable,  and  directing  the 


Jury  to  return  a  verdict  in  favor  of  the 
company. 

There  was  no  error  in  holding  tbat  the 
cause  of  action  was  not  barred  as  to  tlie 
railway  company,  which  was  not  made  a 
party  until  May  16, 1890,  more  than  a  year 
after  the  injuries  were  inflicted,  but  with- 
in less  than  a  year  after  the  receiver  was 
discharged  and  the  property  restored  to 
the  defendantcompany.  That  the  receiver 
was  such  a  representative  of  the  company 
when  the  action  was  brought  aa  to  make 
it  practically,  then,  an  action  against  the 
company,  for  which  reason  It  would  not 
abate  when  he  was  discharged,  but  might 
be  Further  prosecuted  against  the  com- 
pany, if  snbatitated  for  the  receiver,  who 
had  ceased  to  repi-esent  it,  has  been  uni- 
formly held  in  this  class  of  cases,  where 
the  company,  afterwards  comlnglnto  pos- 
session of  the  property.  Is  sought  to  be 
held  liable  for  the  acts  of  the  receiver  in 
case  of  Injuries;  and  It  is  really  upon  the 
discharge  of  the  receiver  that  the  cause 
of  action  arises  against  the  company. 

In  its  charge  to  the  Jury  the  court  in- 
structed them  "that  It  Is  the  duty  of  the 
defendant  to  furnish  employes  with  good 
and  safe  machinery.  In  good  condition, 
with  which  to  perform  the  labors  and 
duties  of  their  employment,"  etc.  This 
charge  was  excepted  to,  ana  the  action  of 
the  court  In  giving  it  has  been  assigned  as 
error,  because  itreguires  too  great  a  meas- 
ure of  diligence  on  the  part  of  the  company 
towards  its  employes  In  furnishing  and 
maintaining  proper  appliances  for  their 
use.  It  Is  not  the  duty  of  the  company  to 
furnish  safe  machinery,  bnt  to  use  reason- 
able diligence  in  furnishing  safe  machinery, 
for  its  employes.  RailwayCo.v.Wells,(Tex. 
Sup.)  17  S.  W.  Rep.  511.  See,  also.  Rail- 
road Co.  V.  Delahunty,  63  Tex.  207;  Rail- 
road Co.  V.  Lyde,  67  Tex.  505;  Railway  Co. 
V.  Oram,  49  Tex.  342;  Railway  Co.  v.  Bell, 
75  Tex.  60,  12  8.  W.  Rep.  321 ;  Railway  Co. 
V.  Beatty,  73  Tex.  592, 11  S.  W.  Rep.  sns. 
If  the  trial  amendment,  to  which  the  de- 
fendant addressed  a  special  exception  be- 
cause it  was  not  such  as  required  by  the 
rules,  was  filed  In  response  to  the  overral- 
ing  of  the  defendant's  demurrera  to  tbe 
plaintiff's  petition,  there  was  no  error  In 
overruling  the  exception.  Suchan:  'lend- 
ment  may  be  filed  In  either  event,  wiietber 
the  demurrer  is  sustained  or  overroled. 
Dist.  Ct.  Rule  27;  Moore  ▼.  Moore,  7S  Tex. 
382,  II  S.  W.  Rep.  396. 

Testimony  was  admitted  by  tbe  eonrt, 
introduced  In  behalf  of  the  plaintiff,  tbat 
he  was  a  man  of  ordinary  Intelligence, 
safe  and  prudent,  and  thathenever  drank, 
which  waa  excepted  to  by  the  defendant 
as  Irrelevant.  Such  testimony  would  not 
usually  be  ndmiaslble;  but  It  Is  contended 
by  the  plaintiff  that  it  was  offered  in  reply 
to  evidence  on  the  part  of  tbe  defendant 
that  the  car-coupling  and  draw-head  on 
the  car  plaintiff  was  Injured  by  were  in 
such  condition  and  of  such  character  that 
a  brakeman  of  ordinary  Intelligence  and 
carefulness  could  have  worked  and  made 
couplings  with  them  In  safety.  Defend- 
ant's evidence  may  have  amounted  to  an 
Intimation  tbat  the  plalutifT's  want  of  In- 
telligence contributed  to  his  injury,  and 
thereby  made  the  testimony  complained 
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of  releyant  In  rebnttal.  Bat  aa  the  case 
must  be  reveraed  tor  other  reaaons,  and 
as  the  error,  If  any,  U  not  likely  to  occur 
on  another  trial,  we  express  no  opinion. 
For  the  same  reason,  we  deem  it  unnecen- 
sary  to  consider  the  exceptions  to  the  re- 
marlsB  of  plaintilT's  coonral. 

It  Is  not  a  proper  practice  tor  the  court, 
in  its  charge  to  the  Jury,  to  limit  the 
amoantot  r<H:overy  bytbe  amount  claimed 
in  the  petition;  but  a  Judgment  would 
not  be  reversed  on  that  account  it  from 
the  amount  ot  the  verdict,  and  the  evi- 
dence in  the  case,  it  should  appear  that  the 
error  was  harmless.  For  the  errors  point- 
ed out,  we  conclude  that  the  judfcment  of 
the  court  below  should  be  reversed,  and 
tbe  causes  remanded. 

Per  Curiam.  Reversed  and  remanded, 
ma  per  opinion  ot  commission  of  appeals. 


HlRSBFIKLD  v.  FT.  WorTH  NaT.  BaNK  Ot  Ol. 

(Supreme  Cowt  of  Texat.    Feb.  16. 1898.) 
HOTSS  Patablb  ox  Hdndat— Prekatubb  Pkotebt 

— DaVAOBS — LiBBI/ — EZTOUTION. 

1.  Tbe  role  of  the  law-merchant  that  a  note, 
without  grace,  falling  due  on  Sunday,  is  not  pay- 
able till  the  folio  wing  Mouday,  Is  not  cbanged  by 
statute,  except  where  Bunday  falls  on  a  legal 
holiday,  when  the  note  is  payable  on  the  preced- 
ing Saturday,  under  Rev.  St.  arts.  S8S5, 12887,  pro- 
Tiding  that  a  legal  holiday  shall  be  treated  as 
Sanday  in  regard  to  the  presentment  and  pro- 
test of  notes,  and  that,  when  Sanday  and  a  legal 
holiday  fall  on  the  date  of  tbe  maturity  of  paper, 
it  may  be  presented  or  protested  on  the  preced- 
ing Saturday. 

2.  The  bolder  of  a  note  protested  It  before 
maturl^,  and  mailed  a  formal  notice  thereof  to 
the  maker  and  indorser.  On  maturity,  the  maker 
paid  the  note  and  protest  fees  without  objection, 
and  subseqaently  sued  the  holder  for  extortion 
for  coUecUng  the  protest  fees,  and  for  damages 
for  injury  to  his  reputation  and  credit  as  a  bus- 
iness man,  and  exemplary  damages.  There  was 
no  allegation  of  special  damages.  Held,  tbe  ao- 
tion  being  in  tbe  nature  of  an  action  for  libel, 
that  tbe  language  of  a  notice  of  protest  is  not  ac- 
tionable per  se,  and  plaintiff  cannot  recover. 

8.  Tbe  fees  charged  being  the  legal  fees  fixed 
bystatate,  there  was  no  extortion,  under  Bev.  St 
art.  8421,  providing  a  penalty  for  tbe  benefit  of 
the  ininrea  party  against  an  officer  for  demand- 
ing "nigher  fees"  than  those  allowed  by  the 
statutes,  and  authorizing  tbe  offender  to  be  pun- 
ished for  extortion,  and  plaintiff  was  not  entitled 
to  recover  them  back. 

CommiBsloners' decision.  Section  A.  Ap- 
peal from  dlnfrlct  court,  Tarrant  county. 

Action  by  ./.  H.  Hirshfleld  against  Ft. 
Worth  National  Bank  and  John  E.  Ar- 
nold. Judgment  for  defendants.  Plain- 
tiff appeals.    A  ffl  rni  ed . 

The  other  facts  fully  appear  In  the  (ol 
lowing  statement  by  Marr,  J. : 

In  tbe  court  below  the  appellant,  as 
plaintiff,  filed  suit  against  defendants,  al- 
leging in  his  petition  that  the  Ft.  Worth 
National  Bank  was  a  banking  corpora- 
tion duly  Incorporated  under  the  laws  of 
tlie  United  States,  and  that  defendant 
Arnold  was  a  notary  public  (or  Tarrant 
county,  and  a  clerk  and  employe  ot  detend- 
ant  bank.  Tbat  on  the  17th  day  of  Sep- 
temtter.  1890,  plaintiff,  Hirshfleld,  made, 
-executed,  and  delivered  to  one  J.  W.  Zook 
hki  certain  promissory  note  In  writing  for 
tbe  sum  of  f  225,  wbicb  is  set  out  In  said 


petition  aa  follows:  "f225.00.  Fort  Worth, 
Tex.,  Sept.  17, 1890.  Sixty  days  after  date, 
waiving  grace  and  protest,  I.  or  either  of 
us.  Jointly  and  severally  promise  to  pay 
to  the  order  ot  J.  W.  Zook  two  hundred 
and  twenty-five  00-100  dollars,  value  re- 
ceived, with  10  per  cent,  interest  per  an- 
nnm  from  date  until  paid,  and  lu  per  cent, 
additional  for  attorney's  fee,  it  collected 
by  law.  Negotiable  and  payable  at  the 
City  National  Bank,  Fort  Worth,  Texas. 
W.  H.  UiRSHFiBLD."    That  thereafter,  to- 

wit,  on  tbe day  ot  September,  and 

before  the  maturity  thereof,  said  Zook  sold, 
transferred,  indorsed,  and  delivered  said 
note  of  plaintiffs  to  the  defendant  bank. 
That  thereafter,  to- wit,  on  tbe  15th  day  o( 
November,  1890,  and  before  the  maturity 
of  said  note,  said  defendants,  conspiring 
and  acting  together,  willfully  and  ma- 
liciously, and  with  gross  negligence,  ille- 
gally protested,  and  caused  to  be  protest- 
ed, plaintiff's  said  note,  and  made,  issued, 
and  uttered,  pabllahed,  and  circulated, 
and  caused  to  be  made,  issued,  and  ut- 
tered, published,  and  circulated,  a  certain 
written  and  printed  protest  thereof,  (and 
here  is  set  forth  the  written  extension  o( 
the  protest  in  usual  form  ;)  further  alleging 
in  said  petition  that  thereafter,  to-wlt,  on 
the  maturity  ot  said  note,  said  defendants, 
still  conspiring  together,  willfully,  mali- 
ciously, fraadulently,  and  with  gross  negli- 
gence, demanded,  collected,  and  caused 
plaintiff  to  pay  tbem,  in  addition  to  tbe 
amoimt  ot  the  principal  and  interest  o( 
said  note,  the  further  sum  of  three  dollara 
and  fifty  cents,  which  they,  then  and 
there,  claimed  and  demanded  as  protest 
fees,  on  account  of  said  Illegal  protest; 
and  plaintiff,  being  then  and  there  igno- 
rant ot  and  unadvised  as  to  their  right  to 
collect  said  money,  paid  tbem  the  same 
upon  their  said  fraudulent  and  illegal  de- 
mand, which  sum  they  converted  to  their 
own  use  and  benefit.  Tbat  plaintiff  was, 
before  the  acts  of  the  defendants  as  afore- 
said, "of  good  reputation  and  credit,  both 
as  a  citisen  and  a  business  man,"  but  the 
character  ot  his  business  is  not  stated, 
whether  a  merchant  or  trader  or  not. 
That  by  reason  of  wbicb  said  Illegal, 
fraudulent,  malicious,  and  grosxly  negli- 
gent acts  of  defendants  plaintiff  has  suf- 
fered and  been  damaged,  in  body,  mind, 
reputation,  and  credit,  in  tbe  sum  ot  916,- 
000,  besides  and  in  addition  to  tbe  damage 
which  be  has  sustained  by  reason  of  being 
caused  to  pay  said  pretended  protest  fees 
as  aforesaid.  He  furtherclaims  the  sum  of 
910,000  by  way  ot  exemplary  damages, 
which  he  says  he  ought  to  recover  by  rea- 
son ol  tbe  premises.  To  said  petition  de 
fendant  presented  a  general  demurrar, 
which  was  sustained  by  the  court.  Tbe 
plaintiff  excepted  to  this  ruling  of  tbe 
court,  and  declined  to  amend,  whereupon 
tbe  court  dismissed  the  case,  and  plain- 
tiff, exceptiuK  thereto,  appealed.  Explana- 
tory of  above  statement :  November  16th 
was  the  sixtieth  day  after  tbe  date  Of  the 
note,  excluding  tbe  day  of  the  date,  Sep- 
tember 17,1890;  but  November  16th  was 
Sunday,  as  shown  by  the  calendar;  hence 
tbe  protest  on  November  1.5th,  the  Satur- 
day preceding.  Plaintiff  ass'gns  as  error 
tbe  action  of  the  court  upon  the  demurrer. 
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Bmll,  Tempel  A  BhII,  for  appellant.  Jen- 
ain/ra  A  L»wrtgbt,  for  app«llseH. 

Habr,  J.,  (after  etatlng  tb9  faclB.)  If 
tbe  facts  alleeed  In  the  petition  conatitnte 
a  cause  of  action,  In  any  view  of  the  cnse, 
under  the  law,  then  It  was  not  subject  to 
the  general  demurrer.  Was  tbe  protest 
prematurely  made,  and  consequently  an- 
authorised  and  wrongful?  We  think  ao, 
unless  tbe  recognized  rule  under  the  law- 
merchant  has  b<«n  changed  by  our  own 
statutory  enactments.  There  Is  a  conflict 
of  authority,  but,  as  we  think,  tbe  weight  of 
the  authorities  and  the  reasoning  support 
tbe  propoHltlou  that  In  case  of  a  non-ne- 
gotiable note,  or  a  negotiable  one  without 
"days  of  grace."  (like  that  In  hand.)  fall- 
ing due,  according  to  Its  face,  upon  Sun- 
day, payment  cannot  be  required,  uor 
proteHtmade,on  tbe  preceding  Saturday. 
The  following  Monday  is  the  pi-oper  date 
lor  presentment  and  protott,  unless  that  is 
also  a  legal  holiday.  The  rulelsotherwlse 
where  days  of  grace  can  be  claimed.  Sun- 
day, being  d/fs  son,  and  not  a  legal  day 
tor  exacting  payment,  nil  banking  business 
being  suspended  by  law,  cannot  be  com- 
puted, except  when  It  Is  an  Intermediate 
day.  To  do  so  would  make  another  con- 
tract for  the  parties,  and,  by  requiring  the 
defendant  to  pay  on  Saturday,  compel 
him  to  meet  the  obligation  before  the  time 
tor  its  performance  had  arrived.  Days  of 
grace,  however,  were  originally  granted 
as  mere  indulgence,  and  hence  tlie  differ- 
ence in  the  rules  and  usages  upon  this 
point.  Avery  v.  Stewart,  2  Conn.  60,  7 
Amer.  Dec.  iSiO,  and  note;  1  Daniel,  Neg. 
Inst.  §627;  Tied. Com.  Paper, §316;  Salter 
V.  Burt,  20  Wend.  206;  Harrett  v.  Allen,  10 
Ohio, 426;  Kllgore  v.  BnlkeIy,14  0onn.S6.8; 
Knnt>  V.  Tempel,  48  Mo.  76. 

We  are  also  of  the  opinion  that  onr 
statutes  have  not  made  any  change  In  the 
rule  upon  this  subject,  as  above  an- 
nounced. They  do  not  apply  to  the  ques- 
tion In  band,  nor  prest^lbe  what  shall  be 
the  practice  when  the  note  matures  on  a 
Sunday,  which  is  not  also  a  legal  holi- 
day. Tbe  provisions  of  tbe  statute,  as 
will  be  seen  npon  ,  a  close  scrutiny,  only 
declare  that  certain  legal  holidays  shall  be 
treated  an  tbeChrlstlan  Sabbath  In  regard 
to  the  presentment  and  protest  of  bills 
and  notes,  etc.,  and  that,  in  tbo  event  of 
the  occurrence  of  bunday  and  a  legal  holi- 
day upon  the  date  of  the  maturity  of  tbe 
paper,  then  it  may  be  presented  or  pro- 
tested upon  "the  preceding  Saturday." 
Rev.  St.  arts.  28.36,  2887.  Tbe  law,  as  ap- 
plicable to  notes  maturing  on  Sunday 
alone,  remains  as  it  was  before  this  enact- 
ment. If  the  legislature  bad  Intended  to 
recognize  the  law  as  already  allowing  the 
protest  or  presentment  upon  "  the  preced- 
ing Saturday,"  then  the  enactment  of  ar- 
ticle 2S35  would  have  been  adequate  tor 
that  purpose,  if  such  had  been  the  estab- 
lished rule.  Article  2837  was  therefore  en- 
acted to  provide  for  a  different  state  of 
case.  We  conclude  that  the  plaintiff's 
note  of  hand  was  prematurely  and  wrong- 
fully protested,  but  it  still  remains  to  de- 
cide whether  he  has  otherwise  shown  a 
good  cause  of  action. 

It  b»  can  recover  at  all,  (aside  from  tbe 


question  of  extortion,)  upon  tlie  case  as 
made  by  the  petition,  then  it  mast  be 
npon  the  ground  that  the  acts  of  tlie  de- 
fendant.in  making  and  extending  tbe  pro- 
test of  the  plaintiff's  note.  If  pobllshed,  or 
uttering  and  publishing  by  sucb  means 
the  fact  that  it  had  been  dishonored, 
amount  to  a  ilbel  upon  his  business  repu- 
tation or  coromercial  credit.  He  has  al- 
leged no  special  damages,  and  unless, 
therefore,  the  words  are  actionable  perse, 
tbe  demurrer  was  correctly  sustained 
upon  this  branch  of  the  case.  Odger, 
Sland.  &  I..  808,  310,  .113,  315;  Bradstreet 
Cm.  r.  Gill,  72  Tex.  115.  9  S.  W.  Rep.  753. 
The  mere  act  of  protesting  tbe  note,  re- 
garded as  a  wrongful  act,  could  not  give 
a  right  of  action  for  more  than  nominal 
damages.  The  substantial  damages  re- 
sult. If  at  all,  from  the  publication  of  the 
act  or  tact  of  protest;  hence  tbe  wrong 
partakes  of  the  character  of  a  libel  or 
slander,  and  should  accordingly  be  gov- 
erned by  the  same  principles  of  law. 
The  decision  in  Bolin  v.  Steward.  14  C.  R. 
504,  was  based  on  a  breach  of  contract, 
though  general  damages  seem  to  hare 
been  allowed  after  tbe  dishonor  of  tbe 
draft  was  published.  8  Lawson,  Rights. 
Rem.  ft  Pr.  1236. 

We  waive  the  omission  of  the  plaintill 
to  allege  that  he  was  a  merchant  or 
trader,  and  tbe  absence  of  any  innuendo 
in  this  particular,  (as  there  was  no  special 
exception.)  tboogh  such  an  allegation  t» 
of  vast  importance.  Odger,  Stand.  A  L. 
68;  Cooley,  Torts,  202.  We  concede,  also. 
that  to  charge  a  merchant  or  trader  false- 
ly with  being  a  bankrupt  or  insolvent,  or 
with  dishonesty  in  bis  business,  whether 
the  accusation  or  imputation  Is  made  in 
writing  or  by  words  of  mouth,  wonld 
present  a  case  where  the  language  should 
beheld  to  be  actionable  perse,  and  give 
right  of  action,  with  or  witbont  special 
damages.  Authorities  supra;  Newell  v. 
How,  31  Minn.  235,  17  N.  W.  Rep.  3S3:  IS 
Amer.  &  Eng.  Enc.Law,  pp.  306. 314.  notes. 

But  we  are  of  the  opinion  that  tbe  lan- 
guage contained  in  the  writing  or  official 
extension  of  the  act  of  protesting  the  note 
which  Is  set  out  in  the  petition  and  made 
the  basis  of  the  suit  does  not  impute,  di- 
rectly or  indirectly,  insolvency  or  dlahon- 
esty  to  the  plaintiff,  or  a  want  of  ability 
or  disposition  to  pay  any  just  debt.  It  is 
this  writing  that  the  plaintiff  alleges  the 
defendants  made,  uttered,  and  published 
concerning  himself,  and  which  caused 
damage  to  his  credit.  The  writing  does 
not  by  any  means,  necessarily  or  nataral- 
ly,  have  that  effect,  so  that  the  law  wonld 
presome  damages  from  Its  publication. 
The  Inntrument  merely  recites  that  upon 
the  15th  day  of  November,  1890,  the  notary, 
(who  is  defendant  Arnold,)  at  tbe  request 
of  the  other  defendant,  who  was  tbe 
bolder  of  the  note,  presented  tbe  same 
during  the  hours  of  business  to  tbe  teller 
of  the  bank,  where  the  note  wan  payable, 
and  "demanded  payment  thereof,  which 
was  refused."  That  thereupon  the  no- 
tary, "at  the  request  of  the  holder,  "pro- 
tested solemnly"  against  the  maker  and 
indorser,  etc.,  as  Is  usually  done  in  sorb 
cases;  of  all  of  which,  acccording  to  the 
instrument,  be  gave  notice   as  follows 
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"To  W.  H.  Hiralifleld,  (maher.)  by  mail, 
to  J.  W.  Zook,  (indorBer,)  by  mall."  This 
aeemH  to  bave  been  tbe  extent  of  the  pub- 
lication. 1  Daniel,  NeR.  Jnat.  SS  838,  940, 
960. 

The  legal  effect  and  tbe  purpose  of  the 
protest,  as  Trell  as  the  formal  notarial 
attestation  thereof,  are  simply  to  fix  the 
Uabllity  of  tbe  drawer  or  Indorser  on  tbe 
bill  or  note  to  -which  he  is  a  party,  and  to 
prevent  a  loss  to  the  owner  by  reason  of 
tbe  non>ae<!eptance  or  non-paynient,  aa 
■  the  case  may  be,  by  the  maicer  or  drawer. 
The  notary  is  called  npon  to  witness  and 
attest  the  essential  farts  which  establish 
the  liability,  vis.,  due  presentment  and 
the  refusal  uf  payment,  etc.  Id.  §  929. 
We  very  much  doubt  that  tbe  wrltinK  In 
qneation  is  actionable  at  all.  All  of  its 
statements  are  true,  and  it  does  not  ap- 
pear to  be  defamatory.  A  copy  of  the 
no'e  is  annexed  to  and  made  a  part  of  it, 
as  act  forth  In  tbe  petition.  There  is  no 
innuendo,  if  adralsolble  here,  that  tbe  in- 
tent and  purport  was  to  cbar^^e  the  de- 
fendant with  refuslnK  to  pay  a  Just  debt 
which  bad  then  matured.  Tblx  conclu- 
sion would  not  naturally  be  drawn  by 
any  one  who  might  read  the  instrument 
ia  connection  with  the  note,  and  it  cer- 
tainly contains  no  words  to  that  effect. 
The  reader,  presumed  to  know  the  law, 
wuald  see  that  the  protest  had  been  made 
befora  tbe  note  was  due,  and  hence  that 
tbe  plaintiff  bad  a  mnet  excellent  reason 
for  not  paying  it  at  that  time.  Let  us 
illufitrate.  Suppose  the  detondauts  had 
pubMsbcd  In  a  newspaper  the  statement 
tliat  tbe  plaintiff  bad,  after  demand  duly 
made  upon  him,  refused  to  pay,  on  the  Ist 
day  of  June,  a  note  upon  which  be  was 
duly  hound,  but  which  by  its  terms  did 
not  become  due  or  payable  until  20th  day 
of  July.  That  would  not  be  libelous,  al- 
though the  defendants  may  bave  been  act- 
uated by  malice.  "  Acts  which  neither  tbe 
moral  code  nor  tbe  law  of  the  laud  re- 
quires it  cannot  be  libelous  to  charge  falm 
with  not  performing."  Coolej',  Torts, 
a07 :  Odger,  Stand.  A  L.  808.  Tbe  damages 
are  not  the  natural  or  legal  consequences 
of  the  language. 

Bat  we  will  take  the  most  liberal  view 
te  favor  of  the  plain  tlB  of  which  the 
langnnge  used  will  admit,  and  concede 
that  the  ordinary  effect  or  import  of  such 
langnage.  In  connection  with  the  fact  of 
protest,  would  be  to  impute  to  the  plain- 
tiff a  failure  and  refusal  tu  pay  bis  note 
of  hand  after  It  had  fully  matured.  This 
la  certainly  as  far  as  tbe  concession  caiv 
be  extended,  for  the  langnage  used  by  the 
defendanta,  and  by  which  alone  they 
must  be  Judged,  does  not  affirm  tbe  Jost- 
aesB  or  validity  of  the  obligation.  The 
accuaatloB  must  also  be  confined  to  a 
singlo  note,  because  they  have  not  said 
that  be  refused  to  meet  any  other  obli- 
gation, or  was  in  the  habit  uf  refusing  to 
pay  his  notes.  Under  such  circumstances, 
we  think  that  it  is  obviona  that  the  writ- 
ing ii*  not  actionable  per  Be.  The  refusal 
to  pay  this  particular  note  may  bave  been 
Justified  by  eufflclent  reasons.  It  may 
.lave  been  an  illegal  or  unjust  obligation, 
or  may  have  already  been  paid  by  the 
plaintiff;  hence  was  allowed  to  go  to  pro- 


test without  any  fault  upon  the  part  of 
the  plaintiff.  We  mean  by  this  that  the 
act  imputed  to  the  plaintiff  was  suscep- 
tible of  the  above  explanations,  and  there- 
fore neither  the  acts  nor  the  langnage  of 
the  defendants  necessarily,  or  in  their  or- 
dinary tendency  or  meaning,  charged  tbe 
plaintiff  with  Insolvency,  loss  of  credit, 
or  with  dishonest  conduct  in  business. 
In  such  case  the  law  does  not  presume  an 
Injury  to  the  plaintiff,  and  allow  the  re- 
covery of  general  damages,  as  when  the 
words  are  actionable  in  themselves;  for 
tbe  plaintiff's  credit  or  reputation  as  a 
tradesman  may  or  may  not  bave  suffered 
any  injury,  according  to  the  circnm- 
stances,  by  the  publication  of  such  al- 
leged defamatory  matter  as  would  not 
necessarily  or  ordinarily  Injure,  or  tend  to 
injure,  him  in  these  particulars.  If  It  did 
ao  Injure  him  in  this  instance,  then  tbe  fact 
should  have  been  alleged  showing  the 
special  Injury.  We  are  clear,  therefore. 
In  the  conviction  that  tbe  writing  de- 
clared on  as  a  libel  is  not  actionable 
perse,  and  consequently  that  the  allega- 
tions nf  the  petition  do  not  show  any 
rights  to  recover  damages  for  its  publica- 
tion. Zlerv.  HofOin.SSMlnn.  66,  21N.  W. 
Bep.  862;  Pratt  v.  Press  Co.,  80  Minn.  41, 
14  N.  W.  Rep.  62;  Newbold  v.  Bradstreet, 
57  Md.  88;  Cooley,  Torts,  208-205. 

Where  the  libel  Is  not  actionable  per  ae, 
mental  anguish  cannot  be  allowed  as  a 
part  of  the  damages,  (If  recoverable  in 
any  case,)  without  proof  uf  some  other 
injury  or  damage.  Odgers.Sland  Sc  L.310, 
note;  Cooley.  Torts,  2»>4,  and  note  8;  Tra- 
wick  v.  Martin-Brown  Co..  79  Tex.  460, 
14  S.  W.  Rep.  564;  Railway  Co.  v.  Levy,  69 
Tex.  668. 

it  should  perhaps  also  be  added  that  Id 
Odgers  on  Libel  and  Slander  (cited  above) 
it  Is  stated,  on  page  297,  that  it  is  not  nec- 
essary to  prove  special  damages  "in  any 
action  of  libel, "from  which  it  might  be 
inferred  that  such  damages  need  not  be 
alleged  in  any  case  uf  lll>el.  We  cannot 
subscribe  to  this  doctrine.  That  would 
abolish  the  well-recognized  distinction, 
even  In  cases  of  libel,  between  words  action- 
able in  themselves  and  those  Ihat  are  not, 
and  make  ail  libels  actionable  perse.  We 
concede  that  there  may  be  words  used  in 
a  publlslied  writing  or  public  print,  etc., 
which  might  be  actionable  per  se  as  libels, 
where,  If  only  spoken,  they  would  not  be; 
but  still  we  think  that,  unless  the  libel  is 
of  that  class,  the  plaintiff  must,  as  he 
wonld  be  bound  to  do  In  case  of  slandec 
under  such  clrcnmstonces,  allege.  In  addi- 
tion to  an  In&nendo  showing  the  obnox- 
ious meaning  of  the  language,  some  spe- 
cial Injury  or  damage  to  himself,  arising 
as  the  natural  and  immediate  conHc- 
qnences  of  its  publication.  Cooley,  Torts, 
204-206:  13  Amer.  &  Eng.  Enc.  Law,  48-5, 
and  note 8;  8  La wson, Rights,  Rem.  &  Pr. 
p.  178;  72  Amer.  Dec.  428,  note  2;  Arborn 
V.  Piper, 66  Iowa.  094,  24  N.  W.  Rep. 618;  88 
Minn.,  supra;  Bell  v.  Print  Co.,  3  Abb.  N. 
0.167;  Wallace  v.  Bennett,  1  Abb.  N.  C. 
47R;  Walker  V.  Tribune  Co.,  29  Fed.  Rep. 
827;  Lewis  v.  Chapman,  16  N.  Y.  809. 

We  now  reach  the  determination  of  the 
question  whether  the  petition  shuws  any 
right  to  recover  damages  on  Recount  of 
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the  alleged  extortion.  On  this  point  ap< 
pelleefl'  counsel  uay :  "  We  do  not  think  the 
fees  received  by  the  notary  were  Illegal  or 
extortionate,  in  the  senae  of  the  criminal 
statute.  They  were  the  ordinary  and 
usual  fees  charged  for  protecttlng,  and,  if 
the  appellant  bad  declined  to  pay,  the 
notary  had  no  means  of  compelling  him 
to  do  so,  either  by  selxlng  bis  person  or 
property.  The  act  was  purely  voluntary 
and  unconstrained  on  the  part  of  the  ap- 
pellant. It  Is  ifot  even  alleged  that  he 
paid  them  under  protest,  or  In  any  wise 
signified  hlH  unwillingness  or  objection  to 
do  so. "  We  approve  of  this  position,  and 
hold  that  the  fees,  having  been  paid  by 
the  plaintiff  voluntarily,  wltb  full  knowl- 
edge of  all  the  facts,  and,  at  roost,  only 
under  a  mistake  of  law,  cannot  be  recov^ 
ered  back,  unless  he  is  entitled  to  do  ao  by 
virtue  of  our  statute  which  pn'scrlnes  n 
penalty  for  the  benefit  of  the  injured  party 
against  the  officer  for  receiving,  as  well 
as  demanding.  Illegal  fees,  under  certain 
circumstances.  City  of  Houston  v. Feeser, 
76  Tex.  365, 13  S.  W.  Rep.  266;  Taylor  v. 
Hall,  71  Tex.  213,  9  S.  W.  Rep.  141.  Article 
2421  of  the  Revised  Statutes  extends  the 
penalty  onl.v  where  the  officer  has  de- 
manded and  received  "higher  fees"  or 
"any  fee"  not  allowed  by  title  42  of  the 
statutes.  Under  the  construction  here- 
tofore given  to  very  similar  provisions  of 
law  by  both  the  supreme  court  and  the 
court  of  appeals,  the  acts  of  the  defend- 
ants, as  shown  by  the  petition,  are  not 
within  the  provisions  of  article  2421,  and 
do  not  amount  to  extortion,  as  there  do- 
fined.  Urton  V.  Engledow,  8  Tex.  205; 
Hays  V.  Stewart,  Id.  337;  Smith  v.  State, 
10  Tex.  App.  413.  It  is  intimated  in  Hays 
V.  Stewart,  supra,  that  while  the  fourfold 
penalty  could  not  be  recovered  under  such 
circumstances,  yet  the  amount  of  tees  ille- 
gally received  by  the  officer  might  be; 
but  the  court  did  not  advert  to  the  effect 
of  a  voluntary  payment  with  knowledge  of 
the  facts,  or  to  the  want  of  any  power  in 
the  officer  to  enforce  payment  had  It  been 
refused.  Article  240  of  the  Penal  Code, 
even  as  amended,  confers  no  right  to  re- 
cover back  the  fees  when  they  are  sucb  aa 
are  prescribed  by  law  for  the  services  per- 
formed, and  have  been  voluntarily  paid; 
and  we  conclude,  therefore,  that  the  plaln- 
tlO,  under  the  facts  stated  In  the  petition, 
was  not  entitled  to  recover,  as  a  part  of 
bis  damagCR,  the  fees  he  had  paid  the  no- 
tary. See,  also,  Miliar  v.  Douglass, 42  Tex. 
^;  1  Daniel,  Neg.  Inst.  {  ^34.  The  de- 
cision of  this  question,  where  the  amount 
is  clearly  t>elow  the  Jurisdiction  of  the  dis- 
trict court,  is  only  Important,  therefore, 
as  affecting  the  right  to  recover  exem- 
plary damages,  aa  claimed  in  the  petition. 
That  character  of  damages  Is  not  recov- 
erable without  some  actual  damage  is 
also  shown,  Trawick  v.  Martin-Brown 
Co.,  79  Tex.  460, 14  R.  W.  Rep.  564;  Flan- 
agan V.  Wo  mack,  64  Tex.  50.  The  peti- 
tion, tailing  to  disclose  any  right  to  re- 
cover actual  damages,  was  insufficient 
upon  the  demurrer,  and  therefore  the 
Judgment  should  be  affirmed. 

Pkii  Ci'KiAM.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Wilkinson  t.  Johnston. 
(Supreme  Court  of  Texas.    Feb.  10, 1893.) 

LlUITATIOMS  —  AOTIOX    ox   WRITTEN     CONTBACr— 

Fbovincb  or  Jdbt  — Instbuctionb  — Nkcessitt 
TO  Request. 

1.  Where  a  building  contraot  in  writing  con- 
tained an  agreement  by  the  o?vner  to  pay  an  ad- 
ditional amount  for  such  extras  and  cQanges  la 
the  plans  aa  he  should  require,  an  action  to  re- 
cover the  same  was  governed  by  the  statute  lim- 
iting to  four  years  an  action  for  debt  founded  ob 
a  inritten  oontract. 

8.  The  court  erred  in  instructing  thn  iui;  to 
"allovr  the  defendant  a  credit  of  wfi,  this  sum 
being  the  admitted  value  by  plMntiS  of  the 
buggy  delivered  to  him  by  the  defendant, "  when 
the  evidence  offered  by  the  latter  tended  to  prove 
that  the  buggy  was  worth  tl50. 

8.  The  failure  of  the  court  to  submit  to  the 
Jury  issues  raised  by  the  pleadings  was  not  error, 
where  no  inslructioDS  were  requested. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Action  by  John  A.  Johnston  against 
P.  J.  Wilkinson.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

SttUwell  H.  Ruasell,  for  appellant. 

FiSBKR,  J.  On  the  30th  day  nf  May, 
1888,  appellee  filed  his  origlnni  petition  la 
the  dlHtrict  court  of  Dallas  county,  Tex., 
against  appellant;  and  on  thetfth  day  of 
July,  188K,  be  filed  bis  first  amended 
original  petition,  in  which  lie  alleges  that 
about  the  Ist  day  of  January,  1884,  he  en- 
tered Into  a  written  contract  with  appel- 
lant to  build  for  him  a  two-story  brick 
building  in  the  city  of  Dallas,  for  which 
appellant  agreed  to  pay  appellee  the  snm 
of  $15,000,  and  for  all  extras  above  said 
contract  price,  and  for  all  changes  that 
might  be  made  m  the  plans  and  specifica- 
tions under  which  said  building  was  to  be 
erected;  that  eaid  building  was  to  be 
completed  by  November  1, 1884;  that  ap- 
pellee, in  accordance  with  the  provisions 
of  said  contract,  plans, and  specifications, 
completed  said  building  about  November 
1. 1884;  that  under  said  oontract,  etc.,  the 
iron-work  to  be  used  in  said  building- 
was  to  be  manufactured  in  Dallas,  Tex.; 
that  appellant,  becoming  dissatisfied 
with  Dallas  Iron,  requested  appellee  to 
substitute  St.  Louis  iron,  which  appellee 
did,  at  an  extra  expense  of  9246;  that  the 
roof  of  said  building  was  changed  from  a 
half  hip  to  a  flat  roof,  at  the  request  of 
appellant,  at  an  extra  expense  to  appellee 
of  988.20;  that  appellee,  at  the  request  ol 
appellant,  made  a  change  In  the  wain- 
scoting In  said  building,  at  an  extra  cost 
to  appellee  of  flUS;  that.  In  addition  to 
the  plans  and  specifications,  at  the  in- 
stance of  appellant,  appellee  pat  In  said 
building  25  sets  of  window  blinds,  at 
$12.60  each,  or  9312.50;  that  the  total  ex- 
pense of  the  extras  and  changes  Incurred 
by  appellee  at  the  request  of  appellant 
amounted  to  9748.70;  that,  upon  the  com- 
pletion of  said  building,  appellee  prenented 
to  appellant  the  amount  nf  appellee's  bill 
for  said  extras  and  changes,  which  appel- 
lant acknowledged  to  be  due  and  prom- 
ised to  pay,  but  whlcb  he  failed  and  re- 
fused to  pay,  or  any  part  thereof.  Appel- 
lant answered:    (1)  A  general  demurrer: 
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(2)  apecial  ezreptions,  among  whicb  ap- 
pellaut  pleaded  that  appellee's  cause  of 
action  was  barred  by  the  statate  of  ilm- 
Itatlona;  (3)  a  general  denial;  and  pleaded 
apecially  that  appellant,  upon  the  com- 
pletion of  said  building,  had  a  settlement 
with  appellee,  and  paid  blm  In  tall  for  all 
demands  for  said  building;  that  he  held 
appellee's  receipt  for  the  same;  and  plead- 
ed said  settlement  as  a  complete  bar  to 
appellee's  cause  of  action.  Further  plead- 
ed the  statute  of  limitations  of  two  and 
four  years.  Appellee  Hied  his  flrst  supple- 
mental petition  on  Januarys,  1890, and  ex- 
(epted  to  appellant's  amended  answer  set- 
ting up  payment  and  settlement,  and  says 
tbat  the  same  Is  vairue,  general,  and  in- 
definite, in  tailing  to  show  bow  much  was 
paid  on  final  settlement,  and  when  it  was 
paid,  and  further  pleaded  a  general  deulul 
to  appellant's  answer,  except  what  was 
admitted  In  his  original  petition,  but 
specially  sets  up  that  he  did  give  appel- 
lant a  receipt  for  balance  due  him  (appel- 
lee) by  appellant,  but  that  said  receipt 
was  obtained  from  him  through  the  fraud 
of  appellant,  as  follows:  Tbat  appellant 
had  been  convicted  in  a  large  number  of 
gaming  cases,  and  was  about  to  be  incar- 
cerated because  of  an  Inability  to  pay  the 
fines,  and  to  pay  them  was  compelled  to 
borrow  money  on  the  building  in  ques- 
tion, but  could  not  borrow  while  any 
mechanics'  liens  existed,  and,  under  the 
pretext  that  he  was  compelled  to  negoti- 
ate a  loan  in  the  circumstances  alleged,  he 
(appellant)  obtained  from  appellee  the 
receipt  mentioned,  and,  at  the  time  of  ob- 
taining the  receipt,  appellant  promised  to 
pay  appellee  the  balance  due  on  said  con- 
tract, and  the  change  made  thereunder, 
within  a  short  time,  and  did  pay  appellee 
certain  sums  of  money  after  the  execution 
of  said  receipt,  and  denies  final  settlement. 
Appellant,  on  the  13th  day  of  January, 
1K90,  filed  bis  first  supplemental  answer, 
in  reply  to  appellee's  first  supplemental 
petition,  in  which  he  excepted  generally, 
anil  specially  to  all  tbat  pare  of  the  same 
pertaining  to  appellant's  conviction  for 
gaming,  because  the  same  was  Irrelevant 
and  unnecessary  as  matter  of  indoce- 
ment.  etc.,  and  denied  all  the  allegations. 
In  said  petition,  and  specially  pleaded 
tbat  be  paid  appellee  In  installments  for 
the  entire  construction  of  said  building, 
before  the  same  was  completed,  and  took 
his  receipts  for  the  same.  The  court 
overruled  the  demurrers.  The  case,  being 
submitted  to  a  Jury,  resulted  in  a  verdict 
In  appellee's  favor  in  the  sum  of  f  946.42)^, 
and  all  costs  of  suit. 

We  dispose  of  this  case  here  upon  the 
question  presented  in  the  second  assign- 
ment of  errors,  wherein  it  is  complained 
that  the  court  erred  in  its  charge  to  the 
Jury,  wherein  they  were  instructed  to  "al- 
low the  defendant  a  credit  of  975,  this  sum 
being  the  admitted  value  by  pialntilT  of 
the  buggy  delivered  to  him  by  the  defend- 
ant. **  The  appellant  In  his  answer  plead- 
ed a  settlement  and  payment  of  all  sums  de- 
manded by  the  appellee.  Under  this  issue, 
evidence  was  Introduced,  proving  a  sale 
and  delivery  of  a  buggy  by  appellant  to 
apiMfllee.  Appellee,  upon  this  point,  tes- 
tified tbat  the  buggy  was  received  by  blm 


as  part  pay  on  his  demand  against  appel- 
lant, and  that  he  had  not  allowed  credit 
for  its  value  on  the  sum  claimed  In  his  pe- 
tition. He  further  testified  tbat  the  buggy 
was  worth  $75.  The  evidence  offered  by 
appellant  tended  to  prove  that  the  buggy 
was  worth,  when  delivered  to  appellee, 
$15U.  No  evidence  was  offered  showing 
tbat  the  parties  agreed  upon  the  value  of 
the  buKgy  at  the  time  It  was  delivered  to 
appellee.  The  charge  of  ^he  court,  assum- 
ing that  the  value  of  the  buggy  was  f75, 
was  clearly  an  Invasion  of  the  province 
of  Che  jury.  Its  vaVoe,  under  this  conflict- 
ing evidence,  was  fur  their  determination, 
and  not  that  of  the  court.  For  this  error 
In  the  charge,  we  revbrse  this  case. 

Appellant  contends  that  the  court 
should  have  submitted  to  the  Jury  the  is- 
sue of  settlement  of  the  matters  in  contro- 
versy between  the  parties.  The  pleadings 
raised  this  issue,  and  there  was  some  evi- 
dence tending  to  support  it.  No  charge 
was  asked  by  appellant  upon  this  branch 
of  the  esse,  and  the  failure  to  present  it 
to  the  jury  is  not  reversible  error  unless  a 
requested  charge  is  refused.  Shumnrd  v. 
Johnson,  6«  Tex.  73, 17  S.  W.  Rep.  398. 

Appellant  contends  that  appellee's  de- 
mand is  barred  by  limitation,  and  that 
the  court  erred  in  refusing  to  give  a 
charge  requested  by  appellant,  submit- 
ting this  issue  to  the  jury.  It  nppearsfrom 
the  averments  of  the  petition  and  from 
the  evidence  that  the  contract  for  the  con- 
struction of  the  building  was  in  writing. 
The  contract  contained  a  clause  provid- 
ing for  all  extras  above  the  contract 
price,  and  for  all  changes  that  might  be 
made  in  the  plans  and  specifications  un- 
der which  the  building  was  to  be  erected. 
The  contract  further  provided  tbat  the 
building  was  to  be  completed  by  Novem- 
ber 1,  1K84.  ThR  building,  together  with 
all  changes  and  extras,  was  completed 
and  delivered  to  appellant  in  July,  1884. 
The  contract  Is  silent  as  to  when  payment 
for  the  building  and  changes  and  extras 
was  to  be  made.  We  think  the  statute 
prescribing  the  limitation  of  four  years 
applies  in  this  case.  '  The  contract  to  con- 
struct the  building,  and  also  providing  for 
extras  and  changes  that  may  be  made, 
is  In  writing.  The  fact  that  the  extent  of 
extras  and  changes  in  the  plans  was  sub- 
sequently agreed  to  would  create  no  new 
right  or  contract  that  was  not  fully  pro- 
vided for  in  the  written  contract.  The 
making  of  such  changes  and  extras  Is  sim- 
ply putting  into  operation  a  contingency, 
tbat  the  parties  contemplated  might  oc- 
cur when  they  executed  the  contract,  and 
for  which  they  provided  In  this  written 
agreement.  The  extras  and  changes  are 
simply  incidents  of  the  main  contract, 
and,  uo  time  being  fixed  by  contract  for 
the  payment,  it  must  await  until  pay- 
ment Is  due  for  the  building.  The  con- 
tract provides  that  the  building  may  be 
completed  by  November  1,  18M4.  The 
buildluK  was  fully  completed  In  July,  1884, 
and  possession  delivered  to  appellant. 
We  think  the  time  of  the  completion 
of  the  building  would  mature  the  contract, 
and  that  limitation  would  commence  to 
run  from  that  time.  The  suit,  being  filed 
in  May,  1888,  was  in   time  to  prevent  the 
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bar  of  theatatnte.    We  eonclade  the  case 
Bboold  be  reversed,  and  so  report  it. 

Per  Curiam.    Beremed,  as  per  opinion 
of  commiBaion  of  appeals. 


M18SI8SIPPI  Mills  et  al.  y.  Mbtbr  et  at. 

{Supreme  Cowrt  of  Texas.    Feb.  10, 189a) 

Attachmb^it— ALTBS1.T10N  or  Wbit— CosTEXsioiir 

—  DeFBXSES  — MlTIOATIOH     OF     DaMASBS  — BtI- 
SENCE. 

1.  An  alteration  of  a.  writ  of  attachment  by 
an  attaching  party,  by  authority  of  a  telegram 
from  the  clerk  of  the  court  whence  it  issued,  so 
aa  to  direct  it  to  the  sheriff  of  another  county, 
not  being  an  amendment,  vitiates  the  writ. 

a.  Thoagh  the  possessor  of  property  is  not  the 
owner,  one  attaching  it  under  a  void  writ  is  a 
trespasser,  and  cannot,  in  an  action  by  the  pos- 
sessor (or  conversion,  show,  in  mitigation  of 
damages,  that  he  applied  tbe  property  to  the  own- 
er's benefit. 

8.  Tbe  fact  that  the  trespasser  is  a  creditor 
of  the  owner,  or  that  the  title  of  the  possessor  Is 
fraudulent,  will  not  Justify  the  trespass. 

4.  But,  since  the  measure  of  damage  is  an 
amount  sufficient  to  compensate  the  injury,  the 
trespasser,  in  order  to  show  that  the  possessor  is 
not  entitled  to  the  full  value  of  the  property, 
may  prove  that  the  possessor  was  not  the  real 
owner,  and  that,  having  acquired  the  property  by 
a  fraudulent  sale,  his  interest  is  limited  to  pos- 
session. 

5.  Evidence  of  a  seiznre  of  the  property  by 
such  trespasser  under  a  subsequent  valid  writ, 
and  of  tbe  application  of  the  goods  to  the  benefit 
of  the  owner,  is  admissible  in  mitigation  of  dam- 


CuminlsBioners'  decision.  Section  A. 
Appeal  from  district  court,  Henderson 
county. 

Action  for  conversion,  by  J.  Meyer  & 
Co.  against  tbe  MIsRlsslppl  Mills  and 
otiiers.  Verdict  and  Judgment  for  plain- 
tiffs.   Defendants  appeal.    Reversed. 

Hvvnerford  A  Faulk  and  Alex.  Wblte.lar 
appellants.  Soott  Field,  Jones  &  Jones, 
and  Richardson  &  Watklas,  for  appelleea. 

HoBBT,  P.  3.  This  Ib  a  suit  for  dam* 
ages,  brought  by  J.  Meyer  &  Co.,  mer- 
cbants  in  the  town  of  Athens,  Tex., 
against  tbe  MlBsisslppi  Mills,  a  corpo- 
ration incorporated  under  the  laws  of 
tbe  state  of  MisslBsippl.  W.  M.  Hunger- 
ford,  and  Oeorge  O.  Osborne,  tbe  sheriff  of 
Henderson  coonty.  The  damages  were 
sought  to  be  recovered  for  the  seizure  and 
conversion  by  appellants  of  a  certain 
stock  of  goods  and  merrhandlse  In  tbe 
poBsesBion  ol  appellees,  who  were  mer- 
chants in  said  town.  The  defendants' 
answer  contained  a  general  denial,  and  a 
Hpeclal  plea  to  the  effect  that  one  A. 
Marks  was  lndel)ted  to  defendants  in  tbe 
sum  ol  $1,600,  on  which  suit  was  brought 
in  the  district  court  of  Robertson  county, 
Tex.,  on  the  18th  day  of  November,  1887 ; 
that  a  judgment  was  rendered  In  said  suit 
in  favor  of  the  defendants,  and  the  writ  of 
attachment  was  issned  from  said  court  in 
said  suit,  which  was  levied  on  the  goods 
deHcrlb(*d  In  the  petition  by  the  sheriff  ut 
Ueoderson  county;  that  a  second  writ 
wa8  also  levied  on  the  same  property,  In 
favor  of  defeudantB,  immediately  after  tbe 
first  levy.  The  annwer  alleges  the  in- 
solvency of  Marks,  and  that  it  was  well 


known  to  plahitllfa.  It  wa»  farther 
charged  that  tbe  goods  levied  on  by 
virtue  of  the  attachment  In  thl s  eaee  were 
claimed  by  and  In  tbe  possession  of  the 
plaintiffs  under  and  by  virtue  of  a  fraudu- 
lent sale  and  transfer  thereof  to  plaintiffs 
by  one  A.  Marks,  who  was  Indebted  to 
the  defendants,  and  who  transferred  uaid 
goods  tor  the  purpose  of  defrauding  tbe 
defendants  and  other  creditors.  It  was 
also  alleged  that  the  goods  were  turned 
over  to  plalntltib  by  said  Marks,  to  be 
sold  by  them,  with  the  nnderstandlng 
that  they  should  account  for  the  proceeds 
of  the  sale  of  tbe  same  to  said  Marks,  etc. 
The  evidence  In  tbe  case  was,  substan- 
tially, that  on  the  18th  November,  1887, 
the  Mississippi  Mills  sued  out  an  attach- 
ment In  the  district  court  ol  Robertsim 
county  against  A.  Marks,  which  writ 
was  addressed  to  the  sheriff  of  Navarro 
county.  The  attorney  for  the  MlHalsiilppI 
Mills  took  tbe  writ  with  him  toCorslcana, 
where  he  found  at  the  depot  acarcontain- 
Ing  some  of  the  goods  subHequently  levied 
on.  The  car  was  labeled,  "Athens."  Tbe 
attorney  songht  the  sheriff  of  Navarro 
county  in  the  town  of  Corslcana.  and  on 
bis  return  to  the  depot  the  car  had  been 
removed.  He  followed  the  goods  that 
night  to  Atbens,  and  placed  the  writ  In 
the  hands  of  the  sheriff  of  Henderson 
county.  The  sheriff  showed  the  writ  to 
bis  deputy,  McKae,  who  would  not  levy 
It;  and  the  attorney  then  wired  the  clerk 
of  the  district  court  of  Robertson  county, 
asking  hlH  permission  to  change  the  writ 
so  as  to  have  It  directed  to  tbe  sheriff  of 
Henderson  county.  He  at  the  same  time 
also  directed  the  clerk  to  issne  another 
writ  of  attachment,  addressed  to  the 
Bherlff  of  Henderson  county.  The  clerk 
replied  by  telegram,  authorizing  the  at- 
torney to  make  the  requested  change, 
which  was  done  by  the  attorney  erasing 
the  name  "Navarro,*  and  Inserting  " Hen- 
derson" In  lieu  thereof,  and  pasting  the 
telegram  on  the  face  of  the  writ.  The 
goods  were  levied  on  by  the  deputy-aher- 
10  at  Meyer  ft  Co.'s  store.  In  Henderson, 
except  about  three  boxes  and  one  bale  at 
the  depot.  They  were  removed  to  the  Jail, 
Bold  nnder  order  of  sale,  and  the  proceeils 
sent  to  the  district  clerk  of  Robertson 
county.  The  court,  under  the  facts  stated 
and  the  pleadings  in  the  case,  directed  the 
Jury,  in  effect,  to  find  for  the  plaintiffs. 
The  verdict  was  returned  for  plaintiffs, 
and  the  damages  assesMed  at  f3,176.(t9.  on 
which  judgment  whb  entered;  and  the 
defendants  have  appealed. 

The  assignments  of  error  Involve  three 
controlling  questions:  (I)  Whether  the 
attachment  niidpr  which  the  levy  was 
made  was  void.  (2)  Whether  tbe  defend- 
ant, a  naked  trespasser,  who  has  seized 
the  property  under  a  void  writ,  can  show 
that  the  property  belongR  to  a  third  per 
son  for  the  pnrposeor  mitigating  thedam- 
ages  and  limiting  the  recovery  to  tbe  act- 
ual Injury  done  to  plaintiff.  (3)  Whether 
such  trespasser  can  for  the  Bamn  purpose 
show  that  he  caused  a  subsequent  valid 
writ  In  his  favor  to  be  levied  on  tbe  prop- 
erty for  the  owner's  debt,  and  that  t***- 
property  was  applied  to  such  debt. 

Tbe  first  qoeation  is  raised  by  aiL  assign- 
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nient  attacking  the  charge.  The  charge 
of  the  court  was,  snbHtantlally,  that  the 
attuchmeot  wau  void,  and,  the  defendants 
having  admitted  plaintiffs'  posseBaion, 
tiiejury  would  And  for  the  plaintiffs  act- 
ual damagcH,  the  amount  of  which  would 
he  regulated  by  the  marlcet  value  of  the 
goods,  etc.,  shown  by  the  proof.  In  so 
far  aa  the  charge  informed  the  Jury  that 
the  writ  of  attachment  WHS  void,  under 
the  facts,  we  think  it  was  correct.  We 
do  not  think  it  necessary  to  consider  un- 
der what  circumstances  a  writ  of  attach- 
ment might  be  amended,  because  we  do 
not  regard  the  alteration  made  in  the 
writ,  as  shown  by  the  proof  and  admitted 
in  this  case,  as  being,  iu  any  legal  sense, 
an  ** amendment" uf  an  imperfect  writ.  It 
would  more  appropriately  be  termed  the 
destruction  of  a  complete  one.  An  amend- 
ment presupposes  the  existence  of  a  defect, 
which  it  Is  the  office  of  the  former  to  cure. 
Thera  was  no  occasion  to  amend  any- 
thing in  the  writ  issued  to  the  sheriff  ct 
Navarro  county.  It  was  complete,  hav- 
ing, as  faras  wpareadvised,  all  of  the  con- 
stituent parts  of  a  perfect  writ.  Hence 
the  change  made  by  erasing  "Navarro" 
And  inserting  "Henderson"  before  the 
word  "connty''  cannot  be  said  to  have 
cured  or  removed  a  defect,  where  none 
existed.  It  was  bnt  the  attempted  crea- 
tion of  a  different  writ  by  the  annihilation 
of  one  regular  on  Its  face.  That  the  dis- 
trict clerk  of  Robertson  connty  could  not 
exercise  In  Henderson  county  the  powers 
^  of  district  clerk  of  tliat  connty  Is  manifest. 
Such,  however,  would  be  the  result  of  rec- 
ognizing as  valid  the  writ  of  attachment 
we  ha^'e  had  under  consideration.  We 
think  the  writ  by  virtue  of  which  the  levy 
was  made  was  void,  and  there  was  no  er- 
ror committed  by  the  court  In  so  holding. 

The  writ  being  void,  the  defendant  occu- 
pied the  position  of  a  naked  trespasser; 
and,  being  a  naked  trespasser,  he  could 
not  justify  by  attacking  the  title  of  plain- 
tiffs, nor  could  he  show  the  application 
of  the  property  to  the  owner's  benefit 
without  his  consent,  by  way  of  mitiga- 
tion of  damages.  3  8uth.  Dam.  p.  483. 
The  fact  that  a  naked  trespasser  Is  a 
creditor  of  the  owner  of  the  goods,  or 
that  the  plaintiff's  title  may  be  founded  in 
fran<i,  will  not  Justify  th(<  trespass.  Such 
we  anderstand  to  he  the  effect  of  the  rule 
laid  down  In  Hudson  v.  Willis,  78Tes.258, 
11  S.  W.  Kep.  273. 

But,  while  these  facts  afford  no  justlflca- 
tJon  for  the  seiEitre  of  the  property  under 
a  writ  absolutely  void,  mekingthedefend- 
ant  thereby  a  naked  trespasser,  the  de- 
fendant may  prove  that  the  goods  be- 
limged  to  a  third  person,  for  the  purpose 
of  showing  that  the  plaintiffs  are  not  en- 
titled, as  damages,  to  the  full  valne  of  the 
property,  but  that  their  recovery  should 
l>e  limited  to  such  damages  as  the  evi- 
dence snows  were  dune  to  their  posses- 
sion or  their  limited  estate  in  the  goods. 
Proof  of  facts  and  circumstances  showing 
a  sale  of  the  goods  to  the  plaintiffs  by 
Markei.  which  was  fraudulent  and  passed 
no  title  as  to  the  defendant,  would  be  ad- 
missible to  establish  the  fact  thnt  plain- 
tiffs' interest  in  the  goods  was  limited  to 
the  possession  alone;  and, for  the  purpose 


of  mitigating  or  restricting  the  damages 
to  the  injury  actually  done  to  the  plain- 
tiffs' interest  or  special  property  in  the 
goods,  we  think  the  evidence  was  admissi 
ble.  "This  re«ts  upon  the  plain  and  obvi- 
ously fair  principle  that  the  measure  of 
damages  to  which  the  party  is  entitled, 
except  where  the  law  allows  punitive 
damages,  should  be  confined  to  the 
amount  that  will  compensate  him  for  his 
actual  injury.  Cook  v.  Loomls,  26  Conn. 
4K5.  If  the  plaintiffs  are  not  in  fact  the 
true  owners  of  the  property,  as  between 
them  and  the  defendant,  and  they  have 
onl3'  a  special  interest  or  right  in  it  aris- 
ing from  possession,  they  cannot  be  in- 
jured beyond  such  Interest ;  and  they  ought 
not,  therefore,  to  be  allowed  to  recover  the 
fail  value. 

The  defendant  also  offered  to  provethat 
a  second  valid  writ  of  attachment  Issued 
in  the  same  suit  on  November  18, 18e^,  in 
his  favor,  against  Marks,  and  was  levied 
on  the  same  goods  the  day  after  the  Qrst 
levy,  and  that  it  was  applied  to  Marks' 
debt  to  the  defendant.  This  was  likewise 
excluded,  upon  the  principle  that  the  levy 
first  made  having  been  completed, and  the 
goods  removed  under  it,  tli«  defendant 
conid  not  Ju.^tify  or  mitigate  the  trespass 
by  proof  of  the  second  levy.  We  are  of 
opinion  that  the  court  erred  in  excluding 
the  testimony  offered  by  the  defendant  to 
show  that  the  goods  were  seised  under  a 
second  valid  writ  in  favor  of  the  defend- 
ant and  against  the  owner  of  the  goods, 
and  that  they  were  applied  to  the  debt  of 
the  owner.  There  is  some  conflict  of  au- 
thority as  to  the  right  of  the  naked  tres- 
passer to  do  this  in  mitigation  of  dam- 
ages. Wade,  Attachm.  §  818.  In  some  of 
the  earlier  cases  it  is  denied.  Haumerv. 
Wllsey,  17  Wend.  91;  Wat.  Tresp.  §  438. 
Bnt  the  great  weight  of  modern  authori 
ty  is  the  other  way;  and  the  cases  hold- 
ing that  a  seizure  of  the  property  under  a 
subsequent  writ  or  valid  process  by  the 
defendant,  and  the  application  of  it  to 
the  benefit  ol  the  owner,  is  admissible  in 
mitigation  ot  damages,  are  sustained, 
we  think,  b3-  the  better  reason.  Some  of 
these  cases  hold  that  the  subsequent  pro- 
cess must  be  in  favor  ot  some  other  person 
than  the  trespasser  or  wrong-doer.  Wat. 
Treap.  §  617.  This  is  not  believed  to  be 
the  correct  rule.  The  reason  the  trespass- 
er was  not  permitted  to  show  the  seizure 
of  the  property  under  a  second  writ,  in 
mitigation,  was  that  he  could  not  by  his 
own  act,  without  the  plaintiffs'  consent, 
relieve  himself  of  the  consequeuces  of  his 
own  wrong.  But  this  reason  has  no  ap- 
plication where  the  defendant  is  a  credit- 
or of  the  owner,  and  the  property  Is  sub- 
ject to  and  Is  seized  under  valid  process, 
and  applied  to  the  real  owner's  debt, 
because  in  that  case  the  goods  are  applied 
by  operation  of  law,  and  not  by  the  act 
of  the  trespasser;  and,  again,  the  consent 
of  the  owner  is  implied  when  It  is  seized 
by  legal  process,  or,  if  not  implied,  it  la 
immaterial,  when  the  law  makes  the  ap- 
plication. 3  Suth.  Dam.  4S2.  The  owner- 
ship ot  the  goods  is  ni<t  affected  by  their 
seizure,  under  the  void  writ,  and  they  are 
therefore  as  subject  to  the  claims  of  cred- 
itors while  In  the  trespasser^i^  hands  as 
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the;  were  prevlouBly.  Aa  the  treBpaaser 
baa  not  torlelted  hla  ligbtfi  aa  a  creditor 
ol  the  owner  by  the  treapaaa,  be  hnn  the 
aame  right  to  levy  on  them  according  to 
lawaa  any  other  creditor  would  hare.  If 
be  doea  ao  by  a  aecond  writ,  and  the  prop- 
erty la  applied  to  the  owner'a  deht,  the 
trespasBer  cannot,  upon  any  principle  of 
right,  be  required  to  pay  the  full  value  of 
the  gooda  again,  aa  damages.  Such  la 
the  doctrine  of  Hopple  v.  Hlgbee,  33  N. 
J.  Tjaw,  849,  where  the  queatiun  la  dla- 
cnaaed  and  the  caseH  considered.  See,  al- 
ao,  Perry  v.  Chandler,  2  Cusb.  242;  Cook 
▼.  Loomla,  26  Conn.  4S3;  Mon tgomerj'  v. 
WllBon,  48  Vt.  610;  Irish  v.  Cloyea,  8  Vt. 
80;  Meeker  ▼.  Hurd,  81  Vt.  688.  The  rea- 
aon  of  the  rule  la  that,  as  the  property 
wuB  lawfully  appropriated  In  paying  the 
real  owner's  debt,  he  has  received  aatififac- 
tlon,  and  ought  not  to  be  compensated  a 
aerond  time.  Bates  v.  Coortwrlght,  .S6  111. 
520. 

We  think  the  evidence  of  the  levy  of  the 
aecond  writ  of  attacliment  ahonld  have 
been  admitted  In  mitigation  of  the  dam- 
ages.  To  have  bad  this  effect.  It  was 
neceasary  to  abow  that  t  be  property  was 
subject  to  the  levy  of  the  second  writ. 
If,  in  making  this  proof,  facta  and  circum- 
stances were  established  showing  that  de- 
fendant waB  a  creditor  of  Marks,  and  that 
the  poBsesBion  and  apparent  ownership  of 
plaintiffs  was  in  fraud  of  the  rights  of  de- 
fendant as  such  creditor,  still  this  was  ev- 
idence admissible  to  mitigate  thedamagea. 
by  showing  that  plaintiffs  were  entitled 
to  recover  only  forthe  Injury  done  to  their 
possession,  and  were  not  authorlxed  to 
recover  the  value  of  the  property  which 
the  owner  received  the  benefit  of,  through 
the  agency  of  the  law,  by  the  second  levy. 
For  the  reasons  indicated  we  think  the 
ludgmcnt  should  be  reversed,  and  thecanse 
remanded. 

Per  Cdriah.  Reversed  and  remanded, 
as  per  opinion  of  commission   of  appeals. 


WAnREN  V  Frkdicricrs. 
(Supreme  Court  of  Texas.    Feb.  16, 1898.) 

RrOOBD  on    ApPBAL  — TrBSF^BS    to    TBT    TlTLS — 

Aduissions— Advekse  Posbbssion — Jqcomsiit 

— AUENDMEIiT  ON  APrBAL. 

1.  Where  a  cause  has  been  remanded  by  the 
tnpreme  court  for  a  new  trial,  and  an  appeal  is 
taken  from  the  new  trial,  it  is  not  necessary  that 
the  transcript  contain  a  copy  of  the  mandate  of 
the  supreme  court,  issaed  on  its  former  Judg- 
meot. 

2.  In  trespass  to  try  title  to  lands,  which 
plaintiff  claims  by  10  years'  adverse  posaession, 
and  from  which  he  has  been  evicted  by  defend- 
ant In  an  action  of  forcible  entry  and  detainer, 
where  the  character  of  the  possession  by  plaintiff 
and  his  vendor  is  contested  In  its  entire  duration, 
so  that  it  is  uncertain  whether  he  had  acquired 
title  by  adverse  possession  at  the  time  of  his 
eviction,  admissions  by  plaintiff  that  ha  only  pur- 
chased certain  improvements  on  Uie  land  for  the 
purpose  of  holdlni;  possession  until  the  land 
should  be  placed  on  the  market,  are  admissible 
in  evidence,  though  made  at  the  trial  of  the  ac- 
tion of  forcible  entry. 

8.  In  such  case,  evidence  showing  that  one 
C.  was  in  possession  of  the  land  from  1867  to  1874 
"with  the  privilege  of  buying;"  that  in  1874  C. 
add  bis  interest  in  the  land,  and  certain  im- 
provements thereon,  to  M.  for  a  nominal  sum; 


that  M.  made  a  similar  sale  to  plaintiff;  that  the 
taxes  were  always  assessed  to  and  paid  by  de- 
fendant; and  that  plaintiff  had  admitted  that  he 
only  purchased  the  Improvements,  with  the  priv- 
ilege of  bu3ring  the  land, — was  suDScient  to  sd- 
thorize  a  finding  by  the  trial  oourt  that  plstntUT 
had  CO  title  by  adverse  possession. 

4.  In  trespass  to  try  title,  where  defendant 
did  not  ask  any  afBrmative  relief,  a  judgment 
that  defendant  recover  of  the  plaintiff  "the  prem- 
ises in  controversy"  will  be  reformed  on  appeal 
so  as  simply  to  adjudge  that  plaintiff  take  noth- 
ing by  his  suit. 

Commissioners'  decisioo.  Section  A. 
Appeal  from  district  court,  Oolind  county. 

Ti-e«>paBS  to  try  title  by  Joseph  Warren 
against  Pauline  Fredericks.  Judgment 
for  defendant.  Plaintiff  appeals.  Modi- 
fled.  For  prior  report,  nee  18  S.  W.  Rep. 
&13. 

DnnM  D.  ClaiborDn  and  A.  B.  Petieolas, 
for  appellan  t.  Fly  &  HUl  and  Glass,  C&l- 
lender  A  Proctor,  for  appellee. 

Marr,  J.  This  case  was  before  the  su- 
preme court  at  the  Galveston  term.  1890, 
and  a  Judgment  in  favor  of  the  appellee, 
Pauline  Fredericks,  as  rendei'ed  In  the  dis- 
trict court,  was  then  reversed,  and  the 
cause  remanded  by  the  sopreme  conrt  for 
another  trial.  Cpon  the  last  trial  In  the 
district  court  a  similar  jndgment  was  pro- 
nounced in  favor  of  the  defendant,  and  the 
plain tid,  Warren,  baa  again  appealed. 
The  facts  and  issues  In  the  case  are  very 
clearly  outlined  and  explained  In  the  opin- 
ion ol  the  supreme  court  delivered  upon 
the  first  appeal.  It  will  not  t>e  necessary, 
therefore,  to  repeat  these  matters  in  stat- 
ing the  case  at  this  time,  bnt  we  refer  to 
the  former  opinion  as  supplying  any  ex- 
planation which  may  be  deemed  Impor- 
tant in  comprehending  the  character  of 
the  suit  or  the  qnestions  Involved.  76 
Tex.  647,  13  S.  W.  Rep.  &13. 

The  appellee  has  moved  to  dismlas  the 
present  appeal  because  the  transcriptdoes 
not  contain  a  copy  of  the  mandate  of  the 
supreme  court,  issued  upon  Its  former 
judgment.  We  think  that  the  motion  Is 
without  merit,  and  should  be  overruled. 
We  know  of  no  provision  of  law  or  rule 
of  the  supreme  court  which  requires  the 
trnnscript  to  contain  a  copy  of  the  man- 
date as  a  prerequisite  to  the  right  to  appeal 
or  to  perfect  the  same.  The  statutes  in- 
dicate what  shall  be  the  proceedings  in  tbe 
court  below  upon  the  receipt  of  the  man- 
date, and  If  It  had  not  in  fact  been  received 
before  the  trial  below  in  this  case,  then  we 
think  that  either  party  might  have  per- 
haps objected  to  tbe  trial  being  had  In  tbe 
absence  of  the  mandate.  But  this  was 
not  done.  Tbe  transcript  does  not  con- 
tain the  former  judgment  of  the  district 
court,  as  was  the  case  In  McAlpine  v.  Ben- 
nett, 21  Tex.  686.  In  that  case  it  is  inti- 
mated that  the  proper  practice  would  re- 
quire tbe  transcript  to  contain  a  copy  of 
tbe  mandate  us  evidence  of  tbe  authority 
of  the  district  court  to  retry  the  case,  but 
tills  seems  to  have  been  upon  the  ground 
that  transcripts  contained  both  judgments 
without  any  explanation.  The  appeal, 
however,  was  dismias<>d,  not  on  this  ac- 
count, but  tor  the  want  of  a  final  Judg- 
ment. We  think  that  the  practice  referred 
to  is  obsolete  for  want  of  observance,  and 
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tliar,  if  tb<>  Buprftme  court  will  take  cog- 
nizanceof  the  Hrst  jqdgment  of  the  district 
court,  then  that  it  will  also  take  judicial 
notice  of  its  own  Judgment,  which  reversed 
and  held  (or  naught  that  ol  the  court  be- 
low, and  remanded  the  cause  tor  another 
trial.  Dpon  the  last  trial  of  this  case  It 
was  RUbmitted  to  the  court  without  a 
Jury,  upon  the  evidence  as  adduced  upon 
the  flrat  trial  and  Huch  other  evidence  as 
either  party  might  oRer.  Thiu  was  done 
undsr  an  agreement  of  the  counsel.  The 
facts  are  substantially  thH  same  as  before. 
The  appellant  Introduced  an  additional 
witness,  one  Mrs.  Jones,  whose  testimony 
seems  to  bare  cured  the  break  in  the  con- 
tinuity of  the  possession  of  the  plaintiff 
and  those  under  whom  be  claims,  which 
was  adverted  to  by  the  supreme  court 
upon  the  former  appeal.  We  discover  no 
other  material  change  in  the  testimony. 
In  its  conclusions  of  law  and  fact,  the  dis- 
trict court  found  that  "the  plaiatiff  and 
those  under  whom  he  claims  were  In  con- 
tinuous possession  of  the  land  In  contro- 
versy from  the  year  1S57  until  the  plaintiff 
wiis  evicted  by  tbe  defendant  in  May,  1884, 
but  that  such  possession  of  tbe  plaintiff 
and  his  vendor,  Ellas  Cassels,  was  not  ad- 
verse to  tbe  rigbtfui  owner,  and  with  no 
intention  of  acquiring  title  by  limitation, 
and  that  both  tbe  plaintiff  and  tbe. said 
C'assels  bought  tbe  improvements  upon 
tbe  land  for  the  purpose  of  holding  pos- 
session until  the  land  should  be  placed  up- 
on the  market;  that  the  possession  of 
Cassels  was  known  to  the  owners  of  tbe 
land  and  acquiesced  in  by  them ;  that  their 
agent  and  attorney,  who  resided  in  Go- 
liad, was  instructed,  whenever  the  land 
was  for  sale,  to  give  Cassels  the  refusal, 
before  selling  to  any  other  person, "  etc. 
The  coverture  of  Mrs.  Phoebe  Angell  would 
prevent  the  running  ol  the  statute  of  lim- 
itation as  to  a  part  of  the  land  up  to 
the  time  when  she  and  her  husband  con- 
veyed tbe  same  to  James  Ancell,  but  to 
wbat  extent  it  will  be  unnecessary  to  de- 
cide, if  there  is  sufficient  evidence  to  sup- 
port the  finding  of  the  court  below  that 
tlie  possession  of  plaintill  and  those  under 
whom  he  claims  was  not  adverse  in  legal 
contemplation.  Rev.  St.  art.  3225.  That 
Im,  therefore,  tbe  controlling  question  in 
tbe  case. 

We  will  insert  a  summary  of  the  evi- 
dence npon  this  point.  We  think  that 
there  is  clearly  sufficient  evidence  to  show 
that  the  court  below  correctly  character- 
ized Cassels' posseRsion ;  but,  of  course.  It 
might  be  that  both  plaintiff's  Immediate 
vendor,  W.  U.  McCaiz,  and  plaintiff  him- 
self, in  fact  held  odverse  possession  of  tbe 
land,  tbongb  Cassels,  under  whom  they 
derived  whatever  right  they  had,  may  not 
have  bad  such  possession.  If  that  view 
of  the  case  were  sufficiently  established, 
then  plaintiff  might  he  entitled  to  recover 
at  least  some  portion  of  the  land  In  con- 
troversy by  reason  of  his  own  possession, 
connected  with  that  of  his  vendor,  McCaiz, 
without  tbe  assistance  and  Independent  of 
tbe  possession  of  Cassels.  The  possession 
of  Mc<:als,  begun  "in  the  spring  of  1872." 
occurred  more  than  I0.vear8  betorethe  evic- 
tion of  tbe  plalntltr  by  the  defendant  In 
May,  1884,  In  tbe  action  of  forcible  eutry 


and  detainer.  We  feel  constrained,  how- 
ever, to  bold  under  well-established  rules 
that  tbe  conclusion  of  the  court  below, 
that  plaintiff's  possession  was  of  thesame 
character  as  that  of  Cassels,  is  not  with- 
out evidence  for  its  support. 

James  A.  Bnrk  testified  for  tbe  defend- 
ant that  upon  tbe  trial  of  tlie  action  of 
forcible  entry  before  mentioned  the  plain- 
tiff, in  bis  testimony,  stated  that  "he 
only  purchased  the  improvements,  with 
the  privilege  of  buying  the  land  in  dis- 
pute." H.  L.  Tally  testlfl<*d  to  a  similar 
admission  by  Cassels  under  oath  upon  the 
trial  of  tbe  same  case  in  the  county  court. 
Witness  remembered  distinctly  the  testi- 
mony of  Cassels,  but  not  that  of  Warren. 
M.  T.  Tippen,  another  witness  for  the  de- 
fendant, testified  that  either  the  plaintiff 
or  Cassels  made  tbe  above  statement  in 
his  testimony  before  the  county  court. 
Jonathan  Payne  testified  fur  tbe  defend- 
ant that  he  was  present  at  the  trial  of  the 
forcible  entry  suit,  and  beard  the  testi- 
mony of  both  plaintiff  and  Cassels,  and 
"that  each  of  them  swore  thnt  he  pur- 
chased only  the  improvements  on  the 
land,  with  tbe  privilege  of  bu.ving  the 
land  from  the  owner  whenever  It  was  put 
upon  tbe  market, "etc.  The  plaintiff  and 
Cassels  respectively  ttatifled  that  they  did 
not  make  theue  statements  imputed  to 
them.  The  defendant  also  proved  by  C. 
O.  Rngland  that.  In  tbe  year  1869  or  1870, 
Cassels,  in  reply  to  a  question  asked  by 
Di  Ams,  as  to  "  why  be  bad  left  bis  place 
on  Turkey  creek,"  stated  that  "be  did  not 
own  the  land  on  Turkey  creek,"  etc.,  (the 
land  in  dispute.)  Appellee  proved  by  E. 
R.  Lane  that  he  was  Angell's  agent  in 
1868  or  1869,  and  was  instructed  by  Angell 
to  protect  tbe  land,  pay  taxes  on  It,  and 
sell,  giving  Cassels  preference  in  buying. 
He  continued  as  such  agent  until  1882, 
and  would  have  sued  nt  once  had  any  one 
claimed  adversely.  That  while  he  was 
agent  Cassels  was  assessor  of  taxes  a  part 
of  the  time,  and  be  (Lane)  rendered  the 
land  for  taxes  as  the  property  of  Angell ; 
but  one  year  he  forgot  it,  and  Cassels  re- 
minded him  of  it,  and  took  assessment 
from  him  as  Angell's  agent.  Cassels,  as 
assessor,  bad  his  office  In  a  room  adjoin- 
ing bis  (Lane's)  law  office.  Tbe  testimony 
of  Jonathan  Payneisof  the  sametenorsub- 
stantlaiiy,  he  succeeding  Lane  as  agent  in 
1882.  It  also  appears  that  neither  Cas- 
sels nor  plaintiff  ever  rendered  the  land 
for  taxation,  or  paid  any  taxes  thereon. 
The  admissions  of  a  party  against  his 
own  interest  is,  of  course,  testimony 
against  him  in  any  case.  If,  however,  tbe 
admission  that  be  did  not  cluini  the  land 
in  dispute  should  be  made  after  bis  right 
thereto  bad  become  perfect  by  the  requi- 
site period  ol  adverse  possession,  us  It 
would  he  by  a  grant  from  the  rightful 
owner,  then  the  admission,  unless  in  a  case 
where  it  might  bind  as  an  estoppel,  would 
be  of  ver.v  little  Importance;  certainly 
of  much  less  gravity  and  force  than  If  it 
had  been  made  at  an  earlier  date,  and  as 
explanatory  of  the  occupinicy  before  the 
bar  was  complete.  The  difficulty,  bow- 
ever,  in  the  present  case  In  tbe  way  of  the 
plaintiff  is  that  the  character  of  bis  pos- 
session and  that  of  Cassels  is  contested 
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tbroagb  Its  eatire  duration,  at  least  by 
clrcuiQHtances;  and  It  1b  tberefore  by  no 
means  cunnedpd  or  proved  witb  certainty 
tbat  the  posReBHion  bad  been  adverse  even 
prior  to  tbe  time  be  made  the  statement 
in  reference  to  his  claim  attribnted  to 
bim  by  tbe  witnesses  tor  tbe  dcfeuduut. 
In  our  opinion,  it  is  competent,  under 
socb  circumstances,  to  consider  bis  state- 
ment, like  any  otber  admission,  as  evi- 
dence in  determining  tlie  cbaracter  of  his 
posnesBlon,  and  wbetlier  in  fact  be  bad 
ever  claimed  or  held  tbe  land  under  a 
claim  of  right,  independent  of  and  antag- 
onistic to  the  true  owner.  Upon  an  an- 
alogous question  It  was  said  in  one  case 
tbat  "a  single  lisp  of  acknowledgment  by 
tbe  defendant  that  he  claims  no  title  fast- 
ens a  character  upon  bis  possession,  wbicb 
makes  It  unavailable  for  ages."  Colvin 
V.  Burnet,  17  Wend.  664.  Tbe  supreme 
court  say  upon  tbe  former  appeal  In  this 
case  tbat  "there  la  some  doubt  made  by 
tbe  evidence  as  to  whether  the  land  was 
at  any  time  occupied  in  hoatllity  to  tbe 
true  owner,  and  as  to  whether  the  occu- 
pants claimed  or  bought  or  sold  any- 
thing but  the  improvements."  76  Tex. 
649,  13  S.  W.  Rep.  613.  As  we  have  already 
shown,  the  district  court  upon  the  last 
trial  decided  tbat  in  tact  tbey  only  bought 
the  Improvements. 

Looking  to  the  acts  and  declaratioua  of 
Cassels  as  developed  In  evidence,  it  is  not 
improbable  tbat  both  he  and  the  former 
occupant  had  "squatted"  upon  the  land, 
tu  esercise  "squatter  sovereignty"  over 
the  land  temporarily,  or  upon  bis  part 
(after  having  acquired  tbe  right  of  pos- 
session merely  as  against  the  prior  pos- 
sescor)  to  enjoy  and  use  the  land  for  tbe 
time  being,  until  be  could  either  sell  bis 
possessory  right  or  obtain  title  from  tbe 
owner.  There  was  evidence  also  that  be 
was  to  be  accorded  the  preference  in  pur- 
chasing the  land  when  it  should  be  put 
upon  the  market.  McCaic  paid  hira  but 
$5<l  for  his  claim  to  the  land  or  improve- 
ments, and  the  consideration  paid  by  tbe 
plaintiff  to  McCuic  was  little  more  than 
nominal,  compared  witb  tbe  real,  value 
of  tlie  land.  In  such  circumstances,  the 
conclusion  Is  not  unwarranted  tbat  tbey 
I>ought  only  the  improvements  and  right 
of  possession,  and  simply  stepped  Into 
Cassels'  shoes,  expecting  the  privilege 
ot  buying  tbe  laud.  Although  the  pay- 
ment of  taxes  is  not  necessary  to  sup- 
port limitation  of  10  years,  still  the  fail- 
ure to  do  so  after  the  expiration  of  that 
period  is  a  significant  circumstance  In  as- 
certaining tbe  cbaracter  of  tbe  claim 
asserted  in  such  cases.  We  conclude 
that  we  would  not  be  authorized  to 
disturb  tbe  fludlng  of  the  court  as  to 
the  character  of  the  possession  upon 
which  tbe  plaintiff  relies  for  a  recovery. 
Chance  v.  Branch,  5«  Tex.  490:  Thurmond 
V.  Trammell,  28  Tex.  380;  Mhoou  v.  Cain, 
n  Tex.  316, 14  S.  W.  Rep.  24. 

Certain  statements  and  admissions  of 
Stump  Warren,  a  brother  of  the  appel- 
lant, made  to  one  Fred  Aoff  while  said 
Warren  was  in  possession  of  the  land  un- 
der the  appellaut,  was  introduced  in  evi- 
dence over  thie  objection  of  tbe  plaintiff. 
This  evidence  was  clearly   hearsay,  and 


was  not  binding  upon  the  appdiant  for 
other  reasons,  as  held  by  the  supreme 
court  in  reference  to  similar  statements 
ot  another  tenant  of  the  plaintllf  upon  the 
former  appeal.  There  is,  however,  no 
proper  bill  of  exceptions  to  the  admission 
of  this  testimony,  and,  besides,  it  appears 
that  the  court  did  not  attach  any  impor- 
tance to  it.  Tbe  bin  relied  npon  is  tbe 
same  as  taken  upon  tbe  former  trial  of  the 
case,  and  by  agreement  ot  counsel  tbe  at- 
tempt is  made  to  call  it  back  to  life  again. 
This  is  not  permissible.  Anyhow,  wo  ttainic 
tbattbe  error  is  harmless.  It  wasexpress- 
ly  decided  upon  the  former  appeal  tbat  tlie 
deed  from  Solomon  Hall  to  William  Walker 
was  admissible  as  an  ancient  luatrument, 
and  tills  will  dispose  of  tbe  seciind  assixn 
nient  of  error,  which  again  presenbi  tbt 
same  question. 

Appellant  also  objects  to  the  character  of 
the  Judgment  rendered  below.  The  de- 
fendant did  not  ask  any  affirmative  relief, 
yet  the  court  adjudged  that  she  should 
recover  of  tbe  plaintiff  "tbe  prenaises  in 
controversy."  As  these  "premises"  are 
not  described  in  the  Judgment,  as  should 
have  been  done,  and  as  there  is  some 
doubt  under  the  pleadings  as  to  what 
they  reall.v  are,  it  might  be  tbat,  under 
the  Judgment  as  rendered,  tbe  defendant 
would  obtain  more  land  tban  she  daimed 
in  tbe  suit,  or  proved  title  to.  Besides, 
it  may  be  doubted  if  ber  answer  would 
authorise  tbe  Judgment  in  this  respect. 
We  think  that  the  Judgment  should  be 
reformed  so  as  to  simply  adjudge  tbat  tbe 
plaintiff  take  notliing  by  bis  suit,  etc., 
and  that  in  all  otber  respects  it  sbonld 
be  affirmed. 

Per  Cubiam.  Affirmed,  as  per  opialon 
of  tbe  commission  of  appeals. 


Pbtki  et  «/.  ▼.  First  Nat.  Bank  of  Fo5 
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(Supreme  Court  of  Texas.    Feb.  16, 1892.) 

Right  to  Jubt  Tbiai,— Actio.s  on  Biu.  ov  Ex- 
CBANaB — Jddgmk:;t. 

1.  It  is  not  error  for  a  trial  court  to  refuse  to 
place  a  cause  on  the  jury  docket,  and  allow  ft  tc 
oe  tried  \>y  a  jury,  where  the  Jury  docket  for  the 
term  has  been  disposed  of  before'tbe  demand  for 
a  jury  is  made,  and  two  terms  of  the  ooort  had 
passed  without  such  a  demand. 

3.  In  an  action  on  a  bill  of  exchan^  accepted 
by  defendants,  and  transferred  to  plaintiC  in 
good  faith,  before  maturity,  it  was  not  error  to 
enter  judgment  for  the  face  of  the  instmment, 
with  Interest  from  its  maturity,  though  plaintiil 
purchased  it  at  a  discoont. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Dallas  coanty. 

Action  by  First  National  Bank  of  Fon 
du  Lac  against  A.  C.  Petri  &  Bro.  on  a 
bill  of  exchange  accepted  by  defendants, 
and  transferrad  to  plaintiff  before  matu- 
rity. Judgment  for  plaintiff.  Defendants 
appeal.    Affirmed. 

McCorruIck  <ft  Spenee,  for  appellants. 
Cobb  <£  Arer^,  for  appellee. 

Hobby,  P.  J.  Tbe  appellee  brought  this 
suit  against  the  appellants,  ailing,  as 
tbe  cause  of  action,  that  the  C.  I.  L.  Meye' 
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A  Bomi  Conpany,  a  corporation,  on  No> 
vember  8, 1889,  drew  a  draft  un  the  appel- 
lants, reqaesting  tbem  to  pay  to  thf  order 
of  Raid  Meyer  A  Sons  Company  three 
months  after  Dec»niberl8,1889.f  1,000,  with 
ejEchanfce,  etc. ;  that  this  draft  was  accept- 
ed by  appellants  about  November  15, 1889, 
and  was  transferred  (or  value  to  appellee, 
by  the  drawers,  before  maturity,  etc.; 
tbat  It  was  presented,  at  the  proper  time, 
to  appellants  for  payment,  which  was  re- 
tosed.  Wberenpon  It  was  duly  protested 
by  a  notary  public  tor  non-payment,  the 
fee  for  which  was  $1.10.  Appdlants  an- 
awerad  by  a  general  demurrer,  general  de- 
nial, and  special  plea,  alleging  that  the 
draft  saed  on  was  procured  from  appel- 
lants by  the  fraudulent  representations  of 
Meyer  &  Sons  Company, and  tbat  appellee 
was  not  a  holder  in  good  faith,  for  value, 
without  notice,  etc.  The  cause  was  tried 
by  tlie  court,  and  on  the  evidence  adduced 
a  judgment  was  rendered  In  favor  of  the 
plaintiff  below,  which  the  defendants 
have  brought  before  us  on  appeal.  No 
motion  tor  a  new  trial  was  made  in  the 
district  court.  The  evidence  supported 
the  allegations  in  the  petition;  the  facta 
•bowing  tbat  appellee  acquired  the  draft, 
before  maturity,  for  a  valuable  considera- 
tion, without  notice  of  any  defect  or  fraud, 
If  any,  connected  with  its  ez<H;utloD,  on 
tbe  part  of  Meyer  A  Sons  Company.  The 
plaintiff  paid  $912  for  tbe  draft,  which 
was  a  discount  Ot  7  per  cent,  on  tbe  face 
of  it. 

The  first  error  assigned  ia  the  refusal 
of  tbe  court  to  place  this  cause  on  the 
Jury  docket,  and  allow  it  to  be  tried  by 
a  inry,  when  one  had  been  demanded 
by  appellants,  and  tbe  jury  fRe  tendered. 
The  bill  of  exceptions  recites  that  on 
Marcb  2d,  aftnr  the  Jury  docket  had  been 
disposed  of,  and  four  days  before  the  cause 
wastried,the  defendants  demanded  a  Jury, 
and  asked  that  it  be  plared  on  tbe  Jury 
'docket,  and  then  tendered  the  fee,  which 
tbe  court  refused,  because  it  would  oper- 
ate to  continue  the  canse.  We  can  only 
iiold  this  assignment  well  taken  by  Indulg- 
ing tbe  presumption  that  the  court  erred 
in  refusing  to  allow  tbe  cause  to  be  tried 
by  a  Jnry,  for  It  does  not  affirmatively  ap- 
pear, from  the  recitals  in  the  bill  of  excep- 
tions, as  it  should,  to  sustain  tbe  aralgn- 
meat,  tbat  an  error  was  com mttted.  But 
It  is  manifest  from  Its  language  that  the 
demand  for  a  Jnry  was  made  at  a  time 
when  the  trial  of  the  cause  by  a  Jnry,  in 
tbe  manner  prescribed  by  the  statute, 
«onld  not  have  been  had,  because  the 
"Jury  docket  had  been  disposed  of  (or  the 
term,"  and  the  inference  is  that  tbe  Jury 
bad  been  discharged  for  the  term.  In  de- 
ciding qnestlons  of  this  character.  It  baa 
been  the  leading  and  proper  purpose  of 
onr  conrt  to  give  such  cunRtrnctlon  to  the 
jirtlcles  of  the  Code  regulating  jury  trials 
ia  riril  canses  as  would  secure  to  parties, 
-not  unreasonably  delinquent  In  complying 
witta  the  law,  that  character  of  trial.  A 
failure  to  demand  a  Jury,  and  pay  the  fee 
on  the  day  required  by  the  statute.  It  has 
been  held  was  not  of  Itself  sufficient  to  de- 
feat tbe  right.  But  it  will  be  generally 
found,  in  the  cases  where  this  question 
was  decided,  tbat  a  jury  was  In  attendance 
T.18s.w.no.9— 48 


npon  the  court,  and  tbat  no  injury  result- 
ing from  delay  would  probably  be  dons 
the  other  party. 

Thissuit  was  brought  in  May,  1890.  The 
appellant  answered  In  October,  1890.  Two 
terms  of  the  district  court  bad  passed  aft- 
er delendants  answered  without  any  de- 
mand for  a  jury ,  and  it  was  not  demanded 
at  tbe  April  term,  1801,  until  the  Jury 
docket  had  been  disposed  of.  These  facts 
furnished  by  the  record  before  ua.  Instead 
of  showing  the  comralsRion  of  an  error, 
abundantly  establish  the  fact  that  no 
error  was  committed  by  the  court  in  the 
matter  complained  of.  Cabell  v.  Hamil- 
ton, (Tex.  Sup.)  10  S.  W.  Rep.  811. 

TtKnext  assignment  iH,In  substance,  that 
the  court  erred  in  entering  Judgment  In  fa- 
vor ofthe  appellee  fora  larger  sum  than  It 
wasshown  it  had  paid  lor  the  draft.  The 
evidence  was  that  9972  was  puld  by  tbe 
bank  for  the  draft.  Theamt)nntor  thejudg- 
ment  was  for  the  face  of  the  Instrument, 
f  1,000.  with  interest  from  Its  maturity, 
making  adlfferenceof  about925,  which itls 
shown  by  the  proof  was  the  usual  discount. 
The  effect  of  the  assignment  Is  to  complain 
that  Judgment  isexcessive,  and  the  rule  has 
been  heretofore  announced  by  tbe  supreme 
court  that,  where  the  assignment  is  upon 
this  ground,  it  will  not  be  considered  un- 
less this  was  called  to  the  attention  of  the 
diatrlctcourtin  the  motion  fora  new  trial. 
Bev.  St.  art.  1369;  Jacobs  V.  Hawkins,  68 
Tex.  4.  Although  we  arenot  required,  un- 
der tbe  rules,  to  consider  the  assignment, 
we  are  clearly  of  the  opinion  it  is  uot  well 
taken.  The  rule  on  this  subject  declared 
by  the  supreme  conrt  of  the  United  States 
is  that  a  purchaser  of  a"  negotiable  securi- 
ty, before  maturity,  in  cases  where  be  is 
not  personally  charged  with  fraud.  Is  en- 
titled t<i  recover  its  full  amount  against 
the  maker,  though  he  may  have  paid  less 
than  its  par  value,  whatever  may  have 
been  its  original  infirmity. "  A  different 
rule,  It  Is  said,  would  result  in  much  con- 
fusion, if  boua0c/A  purchasers  in  the  market 
are  restricted  to  their  claims  upon  this  class 
of  negotiable  securities  to  tbe  amounts 
paid  by  tbem.  Cromwell  v.  County  of  Sac, 
96  U.S.  60;  Fowler  v. Strickland,  107  Mass. 
554.  This  does  not  conflict  with  those 
cases  where  a  note  is  taken  and  held  as  a 
protection  against  a  specified  liability, 
and  the  recovery  Is  allowed  only  to  the 
extent  of  the  liability,  for  the  protection  of 
which  It  was  taken,  (Orant  v.  KIdwell,  80 
Mo.  4.58;)  nor  those  cases  where  a  note 
is  deposited  as  collateral  security  fora  cer- 
tain Bnra,nor  where  tbe  amount  paid  Is  so 
disproportionate  that,  taken  in  connec- 
tion with  the  purchaser's  knowledge  of  the 
solvency  of  tbe  makar, he  was  held  to  be  a 
mHJfi  fide  bolder,  (De  Witt  v.  Perkins,  22 
Wis.  478.)  We  think  tbe  judgment  should 
be  affirmed. 

Pbr  Cubiam.  AfUrmed,  as  per  opinion  of 
commission  of  appeals. 


HocHBTADTKR  et  a!.  V.  Sam. 
(Supreme  Court  of  Texas.     Feb.  19,  1S98.) 

CONSTRnCTIO'T  OF  CcKITRAOT — BkBAOH. 

In  an  action  for  a  breach  of  contract  it  ap- 
peared that  plaintiff  agreed  to  aell  goods  for  de- 
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fend  ant  for  one  year,  in  company  vitb  L.  Before 
the  term  expired,  L.  quit  work,  and  for  that 
reason  plaiutlS  was  discharged.  The  contract 
provided  that  defendants  "consent"  that  plaintiff 
may  employ  L.  as  an  assistant  salesman,  and 
plaintifE  "agrees  that  be  will  devote  his  entire 
time  and  thatof  his  assistant  to  selling  the  goods' 
of  defendants.  Held,  that  the  contract  required 
the  services  of  L.  as  well  as  of  plaintiff,  and  the 
failure  to  retain  L.  antborized  defendants  to  an- 
nul the  contract.    Hbmrt,  J.,  dissenting. 

Appeal  from  district  conrt,  Harris 
county. 

Action  by  Joseph  M.  Sam  against  Hoclt- 
stadter  Bros,  for  a  breacli  of  contract. 
Platntin  hud  Jndgment,  and  defendants 
appeal.    Reversed. 

Jonas  A  Qarnett,  (or  appellants.  IV.  P. 
Hamblen,  tor  appellee. 

Stayton,  C.  J.  Appellants,  mercbants 
residinf?  in  the  city  of  Now  York,  made 
an  agreement  with  appellee,  a  resident  In 
this  state,  whereby  the  latter  was  to  serve 
them  as  traveling  salesmen  for  the  period 
of  one  year,  and  for  services  to  be  rendered 
be  was  to  receive  a  stipulated  commlMsion 
on  sales.  Appellee  entered  upon  the  work 
with  one  Abe  C.  Loovls  as  bis  assistant, 
but  before  the  expiration  of  the  year 
Loovls  relnsed  to  longer  serve  him,  and 
therefore  Hpppllnnts  refused  to  longer  em- 
ploy appellee,  claiming  that  the  agreement 
was  that  appellee  wonld  keep  Loovls  In 
his  service,  and  that  In  fact  the  contract 
was  made  (or  the  benefit  oi  Loovls,  and 
therefore  this  action  was  brought  by  ap- 
pellee to  recover  damages  (or  the  breach  of 
contract.  The  contract  was  made  an 
exhibit  to  the  petition, and  theslxth  para- 
graph of  it  was  as  (ollows:  "(6)  Hoch- 
Btadter  Bros,  consent  that  the  said  Sam 
may  employ  one  Abe  C.  Loovls  as  an  as- 
sistant traveling  salesman;  and  the  said 
Sam,  (or  and  In  consldpratlon  o(  the  com- 
missions to  be  paid  by  Hochstadter  Bros., 
agrees  to  pay  all  expenses  o(  snid  Loovls. 
The  said  Ham  also  agrees  that  he  will  de- 
vote his  entire  time  and  that  o(  bis  assist- 
ant to  selling  the  goods  o(  Hochstadter 
Bros,  and  in  (urtherlng  their  interests,  and 
toiollow  out  theirlnstractlons  strictly  and 
exclusively;  Hochstadter  Bros,  allowing 
said  Sam  and  his  assistant  to  carry  at  the 
saiue  time  samples  of  boots  and  shoes  (or 
other  parties,  and  to  solicit  and  e((ect 
sales  o(  them."  In  construing  that  part 
o(  the  contract  the  conrt  charged  as  fol- 
lows: "As  a  man  binds  himself  by  his 
contract,  so  Is  he  to  be  bound.  Under  the 
written  contract  in  evidence  Sam  did  not 
obligate  himself  to  employ  Loovls,  and  his 
doing  so,  or  doing  so  ai  Brat  and  after- 
wards not  doing  so  for  any  reason,  was 
optional  with  Sam  alone,  and  his  not  do- 
ing so  furnished  no  Jastiacatlon  to  Hoch- 
stadter Bros,  (or  breaking  their  contract, 
If  they  have  done  so."  On  the  proper  con- 
struction of  this  part  of  the  contract  the 
rights  of  the  parties  depend.  Looking  to 
the  nature  of  the  employment,  the  consent 
of  appellants  was  necessary  before  ap- 
pellee would  hiive  b<>en  authorized  to  em- 
ploy an  "assistant  traveling  salesman* 
In  the  conduct  of  appellants'  business  con- 
fided to  him,  and  It  was  doubtless  In  view 
of  that  (net  that  the  power  was  expressly 
given  to  employ  Loovls;  and.  it  the  first 


paragraph  of  that  part  of  the  contract 
quoted  stood  alone,  we  would  feel  con- 
stralnfd  to  hold  that  it  was  merely  per- 
missive; but  the  inquiry  arises  whether 
other  paragraphs  do  not  show  that  it 
was  intended  by  the  parties  to  make  itob> 
llgatory  on  appellee  to  employ  Loovis  as 
anassistaut.  Inthesecond  paragraph  ap- 
pellee binds  himself  absolutely  not  only  to 
devote  his  entire  time  to  selling  the  goods 
of  appellants,  and  In  farthering  their  in- 
terest, but  also  to  devote  the  entire  time 
of  Ills  assistant  to  the  same  purpose;  and, 
as  he  had  no  power  to  have  an  assisttiutin 
the  business  other  than  theone  appellants 
had  consented  he  might  have,  the  conclu- 
sion Is  Irresistible  that  he  undertook  to  em- 
ploy Loovls  as  an  assistant, and  that  bis  en- 
tire time,  as  well  as  his  own,  should  bede- 
voted  tn  appellants' business.  This  inten- 
tion is  further  mauKested  by  the  last  part 
of  the  first  paragraph,  when  "Sam,  (or  and 
in  consideration  of  the  commissions  to  be 
paid  by  Hochstadter  Bros.,  agrees  to  pay 
all  expenses  of  said  Loovls,"  by  whi-b  we 
understand  appellee,  for  a  consideration, 
to  agree  to  pay  the  wages  of  Loovls,  as 
well  as  the  expenses  Incurred  by  blni 
while  engaged  in  tlie  business;  and  it 
would  be  difficult  to  give  a  reason  why 
this  obligation  to  pay  should  be  assumed 
if  there  was  no  obligation  to  employ. 
The  last  paragraph  still  further  illus- 
trates the  Intention  of  the  parties.  After 
having  agreed  to  devote  the  entire  time 
of  hImHeU  and  assistant  to  the  business 
of  appellants,  appellee  and  his  assistant 
could  not  legally  pu-rsue  any  other  busi- 
ness while  the  employment  continued,  and, 
recognising  that  fact,  as  well  as  the  fur- 
ther fact  that  this  all^atlon  reached  to 
the  assistant  as  well  as  to  appellee,  an 
express  permission  was  obtalne<l  for  not 
only  hlinself.  bat  also  for  bis  assistant,  to 
transact,  while  in  the  employment  of  ap- 
pellants, a  flamed  business  (or  other  per- 
sons. They  obtain  tbis  consent  (or  the 
assistant  1(,  under  the  contract,  appel- 
lants were  not  understood  and  intended 
to  be  entitled  to  the  services  ot  the  as- 
sistant as  fully  as  to  the  services  o(  appellee. 
To  place  the  construction  on  the  contract 
that  appellee  claims,  we  would  have  to 
Incorporate  words  Into  the  contract  which 
the  parties  did  not  place  there,  and  thaa 
make  conditional  that  which  the  words 
used  makeuncoDdltional.  Appellee  would 
have  the  contract  construed  as  thoagh  It 
read  thus:  "Thesaid  Sam  also  agrees  that 
he  will  devote  his  entire  time  and  that  ot 
bis  assistant  (l(  he  employs  one)  to  sell- 
ing the  goods  o(  Hochstadter  Bros.,  and 
in  (urthering  their  interest, "  etc. ;  but  we 
know  of  no  rule  of  construction  which 
would  sanction  this  Interpretation  in  the 
face  of  the  positive  agreement  made  by 
the  words  used.  Looking  to  the  face  of 
the  contract  alone,  a  majority  of  this 
court  are  of  opinion  that  Its  construction 
as  given  in  the  charge  of  thecoort  was 
erroneous,  and  tbatlt  required  the  services 
of  Loovls  as  well  as  appellee,  and  h  failure 
on  his  part  to  retain  this  assistant  seems. 
If  without  (ault  o(  appellants,  a  breach 
o(  the  contract  that  autliorlced  them  to 
annul  It.  The  acts  o(  the  parties  under 
the  contract  go  (ar  to  strengthen    this 
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view.  Tbe  contract  took  etfect  early  la 
December,  IKI5,  and  rrom  tbattime  until 
some  time  In  May  following  appellee  did 
employ  Loovia  in  the  bnaineBa  ol  ap- 
pellants, and,  80  tar  as  the  record  shows, 
did  nut  contemplate  discontinuance  of  bis 
services  at  any  period  short  ot  tbe  termi- 
nation of  the  contract,  until  Loo  vis  refused 
longer  tu  remain  In  its  service.  Loo  vis 
was  an  experienced  salesman,  well  ac- 
qaalnted  wUli  the  country  in  which  sales 
were  to  be  made,  and  with  appellants' 
cuBtomere  In  that  territory,  while  ap- 
pellee had  bnt  little  experience  as  a  travel- 
ing salesman,  all  ot  which  is  testified  to 
by  appellee,  and  is  further  evidence<l  by 
tbe  tact  that  sales  made  while  tbe  con- 
tract was  observed,  aggregating  more 
than  930,000,  were  made  by  Loovis,  who, 
nuder  tlie  contract  between  himself  and 
appellee,  was  to  receive  three-fiftba  ot  tbe 
sum  appellee  was  to  receive  from  appel- 
lants. On  account  ot  the  erroneous  charge 
given,  the  Judgment  will  be  reversed,  and 
tbq  cause  remanded. 

Henbt  J.,  dissenting. 


Sabink  &  E.  T.  Rt.  Co.  v.  Crdsb. 
(Supreme  Court  q/  Texas.    Feb.  19, 1803.) 

OVKBOBABOM  OH   FbBIOHT  —  FBNAI,TT — NOTIOI— 
PLBA.DlNe. 

1.  Sayles'  Civil  Bt.  art.  43582),  {  10,  provides 
that  penalties  for  overcharges  on  freight  sh^l 
not  be  recoverable  unless  the  party  aggrieved 
shall  give  notioa  thereof  in  writing  "to  the  rail- 
way company,  or  to  the  agent  demanding  or  re- 
ceiving the  same. "  Held,  that  a  notice  which 
was  delivered  to  the  saccessor  of  tbe  local  agent 
wlio  received  the  overcharge,  and  which  failed 
to  give  data  from  whloh  the  record  of  the  ship- 
ment could  be  found  on  the  company's  Ixmlis, 
waa  InsuiBcient. 

3.  The  alwence  of  an  allegation  of  the  weight 
ot  the  freight  was  fatal  to  tbe  petition. 

Appeal  from  district conrt,  Hardin  coun- 
ty. 

Action  to  recover  a  penalty  tor  an  over- 
charge by  W.  W.  Cruse  against  tbe  Sabine 
tt  East  Texas  Railway  Company.  Judg- 
ment tor  plaintiff.  Defendant  ap|>eai8. 
Reversed  and  rendered. 

Ferryman  <ft  Olllaaple,  tor  appellant, 
Tozo  J.  RusseJI,  for  appellee. 

Stayto.n,  C.  J.  This  action  was  brought 
by  appellee  to  recover  the  penalty  pre- 
•cribed  by  statute  tor  un  overcharge  on 
freight.  It  is  claimed  that  appellant,  trans- 
ported over  its  road  for  appellee  a  cow 
anil  calf  tor  a  distance  less  than  fifty  miles, 
nnder  a  bill  of  lading  which  placed  tlie 
weight  at  six  hundred  pounds,  but  this 
specified  that  weights  were  subject  to  cor- 
rection, and  fixed  the  charge  at  $1.80. 
wblcb  was  paid  at  place  of  delivery;  and 
the  cow  and  calf  were  turned  over  to  their 
owner,  with  a  suggestion  from  appellant's 
agent  that  there  was  probably  an  errorin 
tbe  charge.  Appellee  agreed,  in  case  such 
error  existed,  to  pay  to  the  agent  the  prop- 
er snm,  and,  when  tbe  way-bill  went  to 
the  aadltor,be  raised  the  charge,  and  noti- 
fied the  agent  of  the  tact,  who  then  paid 
five  dollars  in  addition  to  the  sum  before 
received,  and  demanded  and  received  from 
appellee  the  same  sum. 


There  was  no  averment  as  to  tbe  weight 
of  the  cow  and  calf,  and  tor  the  want  of 
this  the  court  should  have  sustained  tbe 
demurrer  to  the  petition.  There  was  no 
proof  as  to  the  weight  of  the  animals,  and, 
if  the  petition  had  beensuflBclent,tbecourt 
was  not  authorized  to  render  a  judgment 
in  favor  of  plaintiff,  on  whom  rested  tbe 
burden  of  proof,  withoutevidenceshowing 
that  an  overcharge  was  made;  and  the 
bill  of  lading.  In  view  of  the  reservation  of 
the  right  to  correct  weights,  aud  ot  tbe 
acts  of  the  parties,  could  not  be  deemed 
sufficient  evidence  on  this  point.  It  the 
change  lo  weight  charged  for  was  author- 
ised by  the  tacts,  there  was  no  overcharge; 
but  it  the  railway  company,  according  to 
a  classification  of  Its  own,  arbitrarily 
charged  tor  a  greater  weight  than  the  ag- 
gregate weight  ot  theanimais.tben  ttaelaw 
was  violated,  tor  under  It  such  arbitrary 
classifications  were  not  permitted.  The 
shipment  was  made,  and  probably  com- 
pleted, on  August  16,  1889,  and  nnder  the 
bill  of  lading,  as  well  as  the  way  bill, 
Day  Hooks  was  named  as  the  ron<iignee; 
but  no  claim  for  overcharge  waa  presented 
until  May  30, 1890,  when  tbe  following  ac- 
count was  presented  to  the  person  then 
acting  as  agent  lor  appellant  at  Kountze: 
"Kount8e,May30,lS90.  S.  &  E.  T.R  R.Co. 
Dr.  to  W.  W.  Cruse,  overcharge  freight  on 
cow  and  calf  from  Beaumont  to  Kountze, 
f  5.00. "  There  had  been  a  change  of  agents 
at  Kountze  between  the  time  the  cattle 
were  received  and  tbe  time  the  claim  t<>r 
ovei-charge  was  made.  When  appellee 
made  his  claim  for  overcharge,  he  did  not 
Inform  the  agent  that  the  animals  had 
been  consigned  to  Hooks;  and  the  agent 
to  whom  tbe  claim  was  presened  teftifled 
as  follows:  "I  told  plaintiff  to  present  a 
bill  for  t.he  overcharge,  and  if  it  was 
correct  I  would  refund  the  overcharge. 
He  gave  me  a  bill  for  a  cow  and  a  calf 
shipped  to  W.  W.  Cruse; and  I  looked  over 
the  books,  and  couldn't  find  such  a  wuy- 
bill.or  any  such  shipment  to  W.  W.  Cruse, 
and  so  I  could  not  correct  It.  If  he  had 
stated  Itcorrectly, — that  ItwaHshlpped  to 
Day  Hooks,— I  could  have  found  it,  and  re- 
funded  the  money  without  any  special 
authority  from  any  one.  I  have  often  done 
it,  and  attaclied  the  bill  to  the  correction, 
and  turned  it  over  as  casta.  He  didn't  tell 
me  anything  about  theshipmenttoHooks 
at  that  time.  He  m  igh  t  ha  ve  done  so  since. 
It  I  had  known  itthpn,  I  could  have  paid  it. 
I  made  a  thorough  examination  of  my 
books,  and  he  lielped  me.  We  were  look- 
ing tor  Cruse,  and  we  should  have  been 
looking  tor  Hooks.  J.  £.  Burton  helped 
me,  also.  I  never  knew  it  wan  shipped  to 
Hooks  until  after  this  suit  was  Instituted. 
I  believe  it  was  J.  E.  Burton  who  told  me 
afterwards  It  was  shipped  to  Hooks.  Don't 
think  plaintiff  made  any  suggpstlon  to  me 
that  it  was  in  the  name  of  liooks.  It  he 
had,  I  could  have  found  It  easli.v  enough. 
Burtcn  was  the  first  to  tell  methatit  was 
to  Hooks,  and  then  1  found  it  easily 
enough. "  Burton  was  agent  ot  ap|>ellant 
at  time  cattle  were  8bippe<l. 

The  statute  provides  "that  the  penalties 
prescribed  bylaw  forany  overcharge  Khali 
not  be  recoverable  unless  the  party  ag- 
grieved sball  give  notice  thereof  in  writing 
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to  tb«  ran  way  company,  or  to  th«  aKont 
demandins  or  recclTiug  tliesame.and  said 
company  Hhall  fall,  within  twenty  days 
ttaereatter,  to  relund  to  such  party  ag- 
SrloTed  the  amount  of  overcharge." 
Sayles'  Civil  St.  art.  42586,  §  10.  The 
purpose  of  notice  and  of  gUtng  time 
tor  a  railway  company  to  refund  an 
overcbarse  evidently  was  to  enable  the 
company  to  aecartain  whether  an  over- 
charge had  been  made,  and,  to  enable  it 
to  do  so,  we  are  of  the  opinion  that  the 
notice  should  so  identity  the  transaction 
that  it  could  be  investigated;  and  In  view 
of  the  tact  that  the  notice  and  demand  of 
appellant  referred  toan  overchargeagainst 
himself,  when  the  consigument  was  to 
Hooks,  we  are  of  opinion  that  the  transac- 
tion was  not  BO  identified  aa  to  constitute 
the  notice  required  b.v  the  statute.  If  it  be 
claimed  that  notice  was  given  to  thegener- 
al  freight  agent  for  the  company,  then  the 
evidence  is  notsufBcentto  show  thatprop- 
er  notice  was  given.  The  statute  requires 
that  notice  be  given  to  the  "railway  com- 
pany, or  to  the  agent  demanding  or  receiv- 
ing the  same."  And  when  notice  Is  given 
to  a  station  agent  at  the  place  where  the 
overcharge  is  claimed  to  have  been  de- 
manded or  received,  then,  if  not  given  to 
the  agent  who  demanded  or  received  It, 
the  necessity  for  identifying  the  transaction 
would  be  the  more  apparent.  One  claim- 
Inga  penalty  given  by  statnteshould  show 
at  least  that  the  facts  exist  which  entitle 
him  to  the  penalty,  and  it  seems  to  na, 
when  It  Is  claimed  that  notice,  in  cases 
.based on  thestatntein  question,  was  given 
to  an  agent  who  is  not  to  be  deemed  the 
agent  of  a  railway  company  generally, 
that  it  should  l>e  shown  that  the  notice 
was  given  to  the  agent  who  demanded  or 
received  the  overcharge;  for  the  statute  In 
plain  words  requires  this,  and  declares  that 
the  penalty  shall  nut  be  recoverable  until 
this  is  done,  unless  notice  be  given  to  tiie 
railway  company,  and  by  the  latter  we 
would  understand  to  be  meant  some  offl- 
■cer  of  the  company  clothed  with  general 
powers.  In  this  case  the  agen  t  of  the  com- 
pany with  whom  plaintiff  bad  any  com- 
mnnicatloo  seems  to  have  been  ready  to 
■ettie  any  overcharge,  if  it  could  be  ascer- 
tained that  one  had  been  made  against 
plaintiff.  For  the  error  noticed,  the  Judg- 
ment will  be  reversed,  and,  as  the  cause 
was  tried  without  a  Jury,  will  be  here  ren- 
dered for  appellant. 


Foreman  v.  Btjrnbtte  et  al. 
(Supreme  Court  of  Texas.    Feb.  16, 1893.) 

A88IONMENT    FOX    BkNBFIT    OP    CREDITOBS — COX- 
8TBU0TIOK  —  FrKFBBKMCIIS  —  AgglOHEB  —  RB8I- 

DBSOB — Appointment — Notice. 

1.  An  instrument,  whereby  an  iDsolvent  debt- 
or, in  consideration  of  one  dollar,  "sells  and  cou- 
veys"  a  stock  or  goods  In  trust  to  another,  with- 
out condition  of  defeasance,  to  apply  the  pro- 
ceeds of  the  sale  thereof  to  the  debtor's  creditors, 
with  preferences.  Is  an  assignment  for  benefit  oi 
creditors,  within    Sayles'  Civil  St.  art.  fOa. 

2.  The  assignor's  insolvency  need  not  appear 
'-om  the  deed,  but  may  be  proved  by  eztrinsio 

'dence. 
S.  Any  preferences  for  certain  creditors  in 
h  deed  are  void. 
4.  The  instrument  is  none  the  less  an  assign- 


nent  for  benefit  of  oredltora  because  Uie  assignor 
did  not  intend  It  to  be  sach. 

\  Sayles'  CivU  St.  art.  61^,  providiiig  that 
the  assignee  shall  be  a  resident  of  tbe  ooonty  in 
which  the  assignor  resides,  or  inwUdi  bis  prin- 
cipal business  Is  conducted.  Is  directory  only. 

6.  Sayles'  Civil  St.  art.  65o,  providing  that 
if  any  assignee  becomes  nnsnitable  to  perform 
his  troat,  or  refuses  or  aeglecta  to  do  so,  he  may 
be  removed  "upon  reasonable  notioeto  M  parties 
Interested, "  does  not  apply  where  the  assignee 
fails  to  file  Us  tiond  within  five  days;  and  anoth- 
er assignee  may,  on  application  of  the  areditors, 
be  appointed  without  suoh  notioe. 

Appeal  from  district  euart,  Dallas  conn- 
ty. 

Action  for  conversion  by  O.  N.  Foreman 
against  Owen  D.  Bumette  and  others. 
Demurrer  to  tbe  petition  sustained.  Plain- 
tiff appeals.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Oarrbtt,  P.  J. : 

On  October  9,  1887,  J.  E.  Malnor,  then  a 
merchant  residing  and  doing  business  in 
the  county  of  Montague,  conveyed  to  the 
appellee  Owen  D.  Burnette,  as  trustee,  a 
certain  stock  ol  merchaudlse,  then  in  bis 
store  in  the  town  of  Bowie,  to  be  sold, 
and  the  proceeds  applle<l  to  the  payment 
of  certain  debts  due  by  talm  in  the  manner 
speclBed  in  said  conveyance.  Certain 
creditors  of  Malnor  filed  an  application 
with  tbe  district  Judge  in  said  coanty, 
stating  that  Bumette  bad  failed  to  give 
bund  as  required  by  the  statute  concern- 
ing assignments  for  tbe  benefit  of  crndit- 
ora.  and  asked  the  court  to  appoint  ap- 
pellant as  assignee.  Appellant  was  ap- 
pointed, and,  after  refusal  of  Burnette  to 
deliver  to  him  tbe  stock  of  goods,  he 
brought  this  suit  in  the  district  conrt  of 
Dallas  county  on  Marcb  27,  1^90,  aealnst 
Bumette,  the  trustee,  and  Blankensbip  8c 
Blake  Company  and  B.C.  Evans  Com- 
pany, fur  a  conversion  of  the  property,  al- 
leging, in  substance,  that  on  the  8th  day  of 
October,  1S87.  une  J.  E.  Mainor,  who  then  re- 
sided,conducted  bis  business, and  hadallhia 
property  in  Montague  county,  Tex.,  was 
insolvent,  and, In  contemplation  of  Insolv- 
ency, bad  executed  and  delivered  to  tbe 
defendant  Owen  D.  Burnette  a  deed  of  as- 
signment, conveying  to  the  said  Bumette, 
as  assignee  for  tbe  benefit  of  all  bis  credit- 
ors, all  his  I  tbe  said  Mainor's)  property, 
subject  to  execution;  that  the  said  Bur- 
nette was,  at  that  time,  a  resident  citiien 
of  Dallas  county,  Tex.;  that  said  deed 
was,  and  was  intended  by  the  said  Main- 
or to  be,  a  general  assignment,  under  the 
laws  of  Texas,  of  all  the  said  Mainor's 
property  subject  to  execntiou,  for  the  ben- 
efit nf  all  his  creditors;  that  the  property 
so  assigned  consisted  principally  of  a  stock 
of  goods,  wares,  and  merchandise,  situat- 
ed in  tbe  town  of  Bowie,  Montague  coun- 
ty, Tex.,  of  the  value  of  f  11,000;  that  the 
said  Burnette  immediately  took  pnsses- 
sion  of  said  stock,  and  was  proceeding  to 
dispose  of  it;  that,  five  days  having 
elapsed,  and  tbe  said  Burnette  having 
failed  to  give  the  bond  required  bylaw, 
the  creditors  of  the  said  Mainor,  on  Ucto 
ber  17, 1S87.  filed  a  motion  in  the  district 
court  of  Montague  county,  Tex.,  setting 
forth  the  facts,  and  asking  that  the  conrt 
appoint  some  eligible  person  to  act  ab  dS- 
signee,  who  would  give  the  bond  reQulred 
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by  law,  vbicb  said  mutton  waa,  wa  the 
18tb  day  ot  October,  18S7,  heard  by  said 
court,  and  acranted,  and  appellant  waa 
appointed  by  tbe  aaid  court  aaaignee  of 
the  aaid  Mainor,  and  bla  boocl  fixed  at 
(11,000;  tbat  appellant  dnly  gave  aaid 
bond,  and  demanded  poaaeaHlun  of  tbe 
property  from  tbe  aaid  Burnette,  but  that 
the  aaid  Burnette  reioaed:  tbat  the  aaid 
Bnmette,  together  with  tbe  other  defend- 
anta,  converted  all  ot  aaid  property  to 
their  own  uae,  to  appeHaat'a  damase  in 
tbe  8DRI  of  911.000.  A  copy  of  the  deed 
•zecuted  by  tbe  said  Mainor,  and  certified 
copies  of  said  motion,  and  of  the  ord«r  of 
aaid  district  court  appointing  appellant 
aaaignee,  and  of  tbe  bond,  were  attached 
to  appellant'a  petition,  and  made  a  part 
tbereol.  Appellant  further  alleged  tbat  be 
gave  tbe  aotiee  required  by  law,  and 
that  within  the  aix  mcMitba  provided  by 
law  a  majority  of  tbe  creditors  accepted 
in  writing,  as  required  by  law,  under  tbe 
aaid  asnignment.  Tbe  inetrument  execut- 
ed by  J.  E.  Mainor  to  O.  D.  Burnette  waa 
aatullowa:  "The  state  ot  Texaa,  county 
of  Montague.  Know  all  men  by  these 
presents  tbat  I,  J.  E.  Mainor,  of  said  cown- 
ty  and  state,  for  and  in  consideration  ot 
one  dollar  to  me  in  hand  paid,  have  trana- 
ferrfed,  aold,  and  conTeyed,  and  by  these 

f>reHents  do  transfer,  sell,  convey,  and  de- 
iver,  unto  Owen  O.  Burnette,  agent  for 
Blankenahip  ft  Blake  Company,  a  cbar^ 
tered  corporation  doing  bnaineas  at  Dal- 
laa,  Dallas  county,  Tcxaa,  as  trustee,  tbe 
following  deacribed  property,  situated  in 
the  town  of  Bowie.  Montague  county, 
Texas,  condatlag  of  a  stock  nf  merchan* 
dise  contained  in  a  certain  store-bouse  on 
Tarrant  street,  fn  tbe  town  of  Bowie, 
Texaa,  and  now  occupied  by  me  as  such, 
said  stock  consisttog  frf  dry  goods,  boots, 
Blioea,  clotbing,  bata,  caps,  tritnks,  va- 
lises,  show-cases,  etc.,  an  Itemised  state- 
ment  uf  wbieb  cannot  now  be  given,  no 
Invoice  ot  same  being  accesaible,  but  tbe 
aattmated  valne  ol  aaid  stock  ol  mercban- 
diae,  at  origiaal  fag  voice  prices,  is  about 
ten  thousand  dollars,  more  or  less,  and 
•aid  goods  bore  conveyed  being  all  of  aaid 
merchandise,  except  about  five  hundred 
dollars'  worth  ot  mllliim'y,  belonging  to 
Miss  Kate  Ijaneaster  A  Bro.,  now  in  said 
store  hoosew  aad  which  nay  be  fully  Iden- 
tified vad  taken  possession  of  by  tbe  de- 
Mcriptlun  here  given.  This  conveyance, 
however,  is  made  in  truat  lor  the  lollow- 
iBfl:  purposea  and  aathorlty  lineln  an- 
nexed :  That  is  to  say,  the  undersigned, 
being  indebted  to  various  persona  herein- 
after named,  and  being  desirous  of  apply- 
ing the  aaid  stock  ot  mwchandlse  to  the 
payment  ot  tbe  said  indebtedness,  aa  far 
as  tbe  same  may  be  sntflctent,  for  tbe  pur- 
poses, with  the  preferences,  and  Id  tbe 
manner  herein  designated,  make  this  con- 
ve.VBnce  in  trust,  with  directions  as  fol- 
lows :  Tbe  said  Owen  D.  Burnette,  agent 
tor  Blankenahip  &  Blake  Company,  as 
<;nistee,  is  authorised  and  empowered  to 
take  immediate  possession  ot  said  proper- 
ty, and  proceed,  us  soon  as  practicable,  to 
dispose  of  same  at  private  sale  or  other- 
wise, at  retail  or  In  balk,  for  cash,  and, 
tor  the  purpose  ot  properly  and  expedi- 
tioos^r  dlaposingotsaid property,  be  is  an- 


thorlsed  to  employ  all  necessary  assist- 
ance to  tbat  end,  and  incur  reasonable 
and  necessary  expenses,  aad  to  so  manage 
and  dispose  of  aaid  property  w'.thin  a  rea- 
sonable time  as  will  enable  bim  to  derive 
the  best  price  tor  tbe  same.  It  is  agreed, 
and  aaid  trustee  is  an  thorlsed  aad  em- 
powered, to  apply  tbe  proceeds  ot  the  sale 
of  said  property  as  follows:  "Said  trustee 
sbail  pay  out  ot  tbe  proceeds  of  each  sale 
all  the  expenses  ot  executing  the  trust, 
and  preserving  aaid  property,  and  ot 
malntaliitug  and  asserting  tbe  right  of 
bis  trust,  and  all  exp«ia«s  of  every  kind 
property  connected  with  this,  and  legal 
discharge  of  his  duties  as  trustee.  Tbe 
net  proceeds  of  said  sale,  after  paying  in 
full  said  expensaa  bereinl>efore  named,  be 
shall  apply  as  follows:  (1)  To  the  pay- 
ment In  full  ot  my  entire  indebtedneHS  to 
lUankensblp  &  Blake  Compan.r,  of  Dallas, 
Texas,  amounting  to  forty-two  hundred 
and  (dghty-four  dollars  and  lifty-nine- 
cents,(f4.2S4.S8,)  together  with  such  inter- 
est MS  may  be  due  or  may  accrue  on  said 
indehtedaess.  Evidence  ot  this  indebted- 
ness is  an  account  tor  merebandise,  which 
I  hereby  acknowledge  as  correct  and  true. 
(2)  It  any  balance  remain  alter  the  pay- 
ment in  full  of  tbe  indebtedness  herein 
named,  to  pay  in  full  tbe  debt  1  owe  B.  C 
Evans  *  Compamy,  ot  Fort  Wortb,  Texas, 
amounting  to  thirteen  hundred  and  fifty 
dollars,  togetber  with  interest  in  full  that 
may  now  be  due, or  tbat  may  accrue  trom> 
said  indebtediieaa,  evidence  of  said  indebt- 
edness being  an  open  account  and  balance, 
and  note  for  merchandise,  which  I  hereby 
acknowledge  to  be  Just  and  true.  (8)  It 
any  balance  remain  after  tbe  payment  in 
full  of  all  my  indebtedness,  aa  herein  be-- 
fore  named,  to  pay  in  full  tbe  debt  I  ow» 
the  Martin-Brown  Company  of  Fort 
Wortb,  Texas,  amounting  to  twelve  hun- 
dred and  seventy-tour  and  slxty-tbree- 
ime-bandredtbs  dollars,  evidence  of  said 
indebtedness  being  an  open  account, 
which  1  hereby  acknowledge  to  be  just 
and  true.  (4)  In  tbe  event  all  the  forego- 
ing indebtedness  and  demands  have  been' 
fully  paid  off  and  diacbarged  by  tbe  pro- 
ceeds of  tbe  said  sale,  and  there  remaina  a 
balance,  tbe  same  shall  be  prorated  ac- 
cording to  the  amounts  due  by  ine  on  the 
following  other  debts,  each  creditor  to  re- 
ceive bis  proportion  ol  such  surplus, 
whom  said  trustee  is  directed  to  pay: 
Lowman,  Sons  &  Co.,  Chicago,  III.,  S.'M?.- 
32:  Tapp.  Leather*  Co.,  LouiaviUe,  Ky., 
$164.25;  H.  T.  Simon,  OreKory  &  Co.,  St. 
Louis,  Mo.,  f  1,172.85;  Stix.  Krouae  &  Co., 
Cincinnati,  O.,  $2,320.00 :  Bennett,  Bean  ft 
Co.,  St.  Louia.  Mo.,  $252.76;  M.  D.  Welis  ft 
Co.,  Chicago,  ni.,  $1,649.26:  N.  Drucker  ft 
Co.,  Cincinnati,  O.,  $117.10:  MeyberK  ft 
Rothschild,  St.  Louis,  Mo.,  $17»..50 :  F.  K. 
Hammer  ft  Co.,  Kansas  City,  Mo.,  $  :!2  93; 
Coyle  ft  Sergeant,  St.  Louis,  Mo.,  $;!7.40. 
The  execution  of  this  trust  Is  to  be  pro- 
ceeded with  promptly,  and  with  reasona- 
ble  dispatch,  and  the  money,  as  fast  as 
reallied  from  the  disposal  of  said  proper- 
ty, applied  to  tbe  purposes  of  this  trust 
aa  soon  as  practicable.  In  witness  all  of 
which  I  hereunto  set  my  hand  this,  the 
eighth  day  of  October,  1887.  [Signed]  J. 
E.   Mainor."    Tbe   instrun^t    waa^  ac- 
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knowlediied  and  certified  and  recorded  In 
the  same  manner  aa  provided  by  law  In 
conveyances  of  real  estate.  All  tlie  pro- 
ceedlnKB  Id  the  appointment  of  the  appel- 
lant,  aB  aaelgnee,  were  regalar,  unless  It 
Hhonld  be  necessary  to  show  that  notice 
of  the  application  was  given.  Defendants 
demurred  to  the  plaintiff's  petition.  They 
also  specially  excepted  to  the  sufficiency 
of  the  same,  because  It  appeared  that  (1) 
appellee  bad  no  rltrht  to  sue;  (2)  the  in- 
strument was  not  an  assignment,  as  con- 
templated by  the  statute;  (.3)  the  Instrn- 
meut  was  Inoperative,  null,  and  void,  be- 
cause it  appeared  from  the  allegations 
that  it  did  not  purport  to  convey  all  of 
the  property  of  Malnor,  and  was  only  for 
the  benefit  of  his  creditors  therein  named, 
and  that,  therefore,  the  plaintiff  bad  no 
title  to  the  property ;  (4)  the  application 
and  order  were  ex  parte,  without  notice 
tu  the  defendant  or  Malnor,  and  as  to 
them  void  and  of  no  force;  (5)  the  allega- 
tions of  fraud  are  too  general,  vague,  and 
Indefinite;  (0)  the  iustrument  was  a  deed 
of  trust  or  chattel  mortgage.  Trial  was 
had  November  11, 1889,  when  the  court 
overruled  defendants'  special  exceptions 
numbered  4  and  5,  but  sustained  theothers; 
and,  theplalotltf  havlngdecllned  toamend, 
the  suit  was  dismissed.  From  this  Judg- 
ment of  the  court  the  plaintiff  has  per- 
fected his  api^eal. 

Herbert  <ft  THce,  Stonewall  lingle,  and 
Hrowa  A  Hllas,  for  a  ppellant.  Leake,  Step- 
urd  &  Miller,  lor  appellees. 

Oarrktt.  p.  J.,  {Atter  atating  the  tkcta.) 
By  the  instrument  under  which  Bumette 
acquired  his  right  to  the  possesslou  of  tbe 
stock  of  goods,  Malnor,  who  was  Indebted 
■to  the  various  persons  mentioned  therein, 
undertook  to  transfer,  sell,  and  convey 
the  property  to  a  trustee  for  tbe  purpose 
of  disposing  of  tbe  same  by  sale,  and  ap- 
plying tbe  proceeds  titereof  to  tbe  pay- 
ment of  bis  Indebtedness,  as  far  as  tbe 
same  might  be  sufficient,  wltb  tbe  prefer- 
ences indicated.  It  was  not  a  chattel 
mortgage  or  deed  of  trust  to  secure  a 
debt  or  debts  due,  or  tu  become  due,  by 
the  debtor,  wbu  conveyed  tbe  property, 
to  tbe  creditors  named  therein,  as  no  con- 
dition of  defeasance  was  either  expressed, 
or  could  be  Implied  from  the  terms  used. 
A  proper  construction  of  the  Instrument 
will  show  Its  effect  to  be  a  conveyance  of 
the  stuck  of  goods  absolutely  to  the  ap- 
pellee Bumette,  thereby  investing  him 
with  full  and  absolnte  title,  with  a  trust 
as  to  tbe  proceeds  for  the  purposes  ex- 
pressed. The  grantor's  Intention  was 
that  the  title  should  pass  to  and  become 
Invested  In  Bumette,  wltb  no  power  on 
tbe  grantor's  part  to  avoid  or  defeat  it. 
The  transaction  was  a  direct  application 
of  tlie  goods  for  tbe  purpiose  of  sale,  and 
tbe  appropriation  of  the  proceeds  to  the 
payment  of  the  Indebtedness  of  Malnor, 
Just  as  much  as  If  A.  owed  debts  to  B.and 
C.  which  he  desired  to  pay,  and  delivered 
to  D.  a  horse,  and  directed  him  to  sell  the 
horse,  and  with  tbe  proceeds  to  pay  the 
debt  of  B.  flrst,  and  then  that  of  C.  in  full, 
if  the  proceeds  were  sulUrient,  but.  If  not, 
to  pay  bim  whatever  there  might  be.  Be- 
cause of  any  surplus  to  which  A.  might  be 


entitled  no  defeasance  could  be  implied, 
since  a  defeasance  would  apply  only  to 
the  title  to  the  property.  Tbe  Instrument 
was  therefore  an  assignment  for  tbe  ben- 
efit of  the  creditors.  Johnson  v.  Robin- 
son, 68  Tex.  899,  4  S.  W.  Rep.  625.  "  Every 
assignment  made  by  an  insolvent  debtor, 
or  in  contemplation  of  insolvency,  for  the 
benefit  of  his  credlton,  shall  provide,  ex- 
cept as  hereinafter  provided,  for  a  dis- 
tribution of  all  his  real  and  personal  es- 
tate other  than  that  which  Is  by  law  ex- 
empt from  execution,  among  all  hia  cred- 
itors. In  proportion  to  their  respective 
claims,  and,  however  made  or  expressed, 
shall  have  tbe  effect  aforesaid,  and  shall  be 
construed  to  pass  all  sovh  estate,  whether 
specified  therein  or  not,  and  every  assign- 
ment shall  be  proved  or  acknowledged  and 
certified  and  recorded,  in  tbe  same  manner 
as  provided  by  law  In  conveyances  of  real 
estate  or  other  property."  Sayles'  Civil 
8t.  art.  65a.  It  was  alleged  in  plaintifr's 
petition  that  Malnor  was  Insolvent,  and  In 
contemplation  of  Insolvency,  and  that  be 
had  executed  and  delivered  to  the  defend- 
ant a  deed  of  assignment,  conveying,  for 
the  benefit  of  all  his  creditors,  all  uf  his 
property  subject  to  execution.  It  is  not 
necessary  that  these  facts  should  appear 
from  the  face  of  the  deed.  They  may  be  al- 
leged and  proved. 

An  asslgnmenc  made  by  an  insolvent 
debtor  for  the  benefit  of  all  his  creditors, 
of  all  his  property,  comes  within  the  law 
concerning  assignments  lor  tbe  benefit  of 
creditors,  and  any  provision  for  preference 
among  the  creditors  will  be  treated  as 
void.  It  Malnor  was  Insolvent,  and  hia  in- 
tention was  to  convey  all  bis  property  fur 
tbe  benefit  of  all  bis  creditora,  the  instru- 
ment became  a  iceueral  statutory  assign- 
ment, no  matter  how  expressed,  and  his 
Intention  to  create  a  preference  in  favor  of 
some  of  them  can  have  no  effect. 

Nor  do  we  think  it  can  make  any  differ- 
ence tbat  he  did  not  Intend  that  tbe  as- 
signment should  come  within  the  law.  If 
In  fact  it  was  made  under  such  clrcnm- 
stances  and  in  such  manner  as  to  bring  it 
within  tbe  act  concerning  assignments  for 
the  benefit  of  creditors.  The  intention  will 
be  gathered  from  the  Instrument  Itaelt. 
and  tbe  law  wblcb  enters  Into  it  and  be- 
comes a  part  thereof.  Every  person's  right 
to  dispose  of  bis  property  Is  subject  to  tbe 
law,  and  especially  is  the  right  of  an  insolv- 
ent debtor  to  make  disposition  of  bis 
property  as  he  pleases  hedged  in  and  lim- 
ited. 

The  instrument  was  valid  as  a  general 
assignment  for  creditors  under  the  stat- 
ute, unless  the  fact  tbat  the  assignee  was 
not  a  resident  of  Montague  county.  In 
which  the  assignee  resided,  rendered  It 
void.  It  Is  provided  by  the  statute  that 
"every  such  assignee  shall  be  a  resident 
of  this  state,  and  of  the  county  in  which 
the  assignor  resides,  or  in  which  his  prin- 
cipal business  was  conducted."  Snylee* 
Civil  Ht.  art.  65^  This  question  has  never 
been  passed  on  in  this  state.  In  the  case 
of  Johnson  v.  Robinson,  68  Tex.  400,  4  ». 
Vf.  Rep.  62S,  it  appeared,  from  the  face  of 
the  assignment,  that  the  asslgneea  were 
residents  of  the  state  of  Kentucky,  bat, 
the  instrument  in  tbat^^ease  bavlug  been 
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held  to  be  a  partial  common-law  asiilKii- 
ment.  It  was  out  neceaBary  to  decide 
whether  that  fact  wonid  avoid  It.  We 
leather  trom  the  seneral  purport  o(  the  act, 
and  the  anlform  construction  thereof, 
that  aaalgnmenta  comlns  wltbtn  Its  scope 
are  to  be  upheld,  rather  thu  ii  strictly  con* 
Btrued.  No  trandulent  act.  Intent,  or  par- 
pose  ot  the  asslKnor  or  asBiguee  can  have 
the  effect  to  defeat  an  aHslgnuient,  or  to 
deprive  the  creditors  consentinR  thereto 
from  the  benefit  thereof,  and  auy  such 
trandulent  intent  on  the  part  of  the  as- 
signee is  an  fflden  tea  use  for  his  removal. 
Uayles'  OivU  St.  art.  65/:  All  such  nssign- 
ments,  however  made  or  expressed,  shall 
have  the  effect  to  provide  for  the  dietribn- 
tioD  ot  all  the  assignor's  real  and  personal 
estate  among  all  bis  creditors  in  propor- 
tion to  their  rmpectlve  claims.  It  bas 
been  held  that  the  omission  of  property 
from  the  inventory,  the  failure  to  annex 
an  inventory,  the  failure  to  include  all  ot 
the  creditors  in  the  schedule,  and  the  fail- 
ure of  the  assignee  to  file  a  bond,  will  nut 
avoid  the  assignment.  In  the  case  of 
Bachrack  v.  Norton,  182  U.  8.  337. 10  Sup. 
Ct.  Rep.  106,  cited  by  counsel  for  appellee 
as  having  Intimated  that  the  assignment 
wooid  have  been  void  if  the  statute  had 
required  the  aB8igne3  to  be  a  resident  of 
the  state,  the  question  was  not  passed 
upon,  and  the  court  said:  "Independently 
of  a  statute  on  the  subject,  we  do  not  see 
why,  as  a  mere  matter  of  law,  an  as- 
signment should  be  held  void  because  the 
assig:nee  is  not  a  citlsen  or  rsHident  of 
the  state  where  the  assignment  is  made 
and  thedebtorresides.provided  hecomplies 
with  the  conditions  prescribed  by  law." 
Some  of  the  states,  ft  seems,  have  stat- 
ntea  which  make  the  asslgnmeat  void 
where  the  assignee  is  a  non-retildent  of 
the  Btate.  Bnnill,  Assignm.  §  81,  notes 
7,8.  We  do  not  think,  in  the  absence 
of  an  express  declaration  of  the  statute  to 
that  effect,  that  the  fact  that  Bnrnette 
was  not  a  resident  of  Montngue  county 
renders  the  assignment  void,  and  hold 
thp  provision  of  the  statute  with  refer- 
ence to  the  residence  of  the  axslgnee  as 
directory,  and  not  mandatory.  If  he  failed 
to  comply  with  the  conditions  prescribed 
by  law  for  the  management  of  the  trust, 
be  would  be  subject  to  removal. 

The  statute  dues  not  require  that  notice 
shall  be  given  of  the  application  of  credit- 
ors to  have  an  assignee  appointed  on  the 
failure  of  the  assignee  named  in  the  deed 
to  file  a  bond  within  five  days.  By  an- 
alogy to  tbe  law  by  which  udmlnistrn- 
tors  and  guardians  are  removable  with- 
out notice,  tbe  office  is  treated  as  vacant 
on  account  of  the  failure  to  file  the 
bond  as  required,  and  another  person  is 
appointed.  Article  65o,i  Saylas'  Civil  St. 
is  a  provision  for  the  removal  of  the  as- 
signee, and  the  appointment  of  another 
in  his  place.    When  tbe  assignee  named 

'Sayles'  CivU  Bt  art.  65o,  provides:  "If  any 
assignee  becomes  nnsoltable  to  perform  the  trust, 
refuses  or  neglects  so  to  do,  or  mismanages  tbe 
property,  the  oooDty]a<lge  or  lodge  of  the  alstrlct 
may,  apon  tbe  applicatfoD  of  the  assignor,  or  one 
or  more  of  tbe  oedltors,  upon  reasonuble  notice 
to  all  psrties  interested,  *  *  *  remove  such  as- 
«ignee^* 


in  the  assignment  fails  to  file  a  bond,  it  la 
not  a  question  of  removal,  but  rather  of 
declination  or  refusal,  and,  if  the  creditors 
see  proper  to  take  advantage  of  it,  they 
may  have  an  assignee  appointed.  Appel- 
lantwas  appointed  in  accordance  with  tbe 
statute,  and  had  authority  to  bring  and 
maintain  this  suit.  We  conclude  that  the 
court  below  erred  in  sustaining  appellees' 
demurrer  to  plaintiff's  petition,  and  that 
the  Judgment  should  be  reversed,  and  tbe 
cause  remanded. 

P  BR  Curiam.   Beversed  and  remanded,  as 
per  opinion  of  commission  of  appeals. 


Bank  or  Littlr  Book  v. 
et  al. 


McCartht 


(Supreme  Court  of  Arhmuaa.    Veb.  20, 1893.) 

COBPOBikTIOXS — DiBBOTORS'    MSBTIXOg  —  NOTIOS— 
VaLIDITT  or  MORTQAOB. 

1.  There  being  no  provision  in  the  statates 
or  In  the  by-laws  and  articles  of  s  business  cor- 
poration tor  other  than  personal  notioa  to  ti>e 
members  of  its  board  of  directors  of  any  meeting 
of  such  tx>ard,  none  other  would  constitate  a  legal 
notice;  Uansi.  Dig.  |  5206,  providing  for  notice 
by  leaving  a  copy  thereof  at  Oie  usual  place  of 
abode  of  the  person  to  be  served,  not  applying  to 
notices  to  direotors  of  business  corporations. 

9.  A  mortgage  for  an  existing  debt  and  for 
future  advances  was  executed  on  tbe  property  of 
such  corporation  by  authority  of  three  of  s  board 
of  five  direotors,  at  a  special  meeting  at  which 
four  were  present  and  participated,  and  of  which 
the  fifth  had  no  notice.  It  did  not  appear  that 
notice  to  such  atisent  director  was  impracticable, 
or  that  there  existed  any  emergency  or  reason- 
ablu  necessity  for  the  execution  of  the  mortgage. 
Held,  that  the  mortgage  was  void,  having  been 
executed  at  a  meeting  of  the  board  which  was 
held  without  due  notioe  to  all  the  directors,  as 
required  under  Hansf.  Dig.  H  964,  969,  provid- 
ing that  the  business  of  a  corporation  must  be 
transacted  by  a  quorum  of  Its  directors  "con- 
vened according  to  the  by-laws. " 

Appeal  from  circuit  i;ourt.  Hot  Springs 
county;  Jamks  B.  Wood,  Judge. 

Action  tor  receiver  by  one  Trump,  a  di- 
rector, against  the  Bratt  Lumber  Com- 
pany and  its  creditors,  McCarthy  &  Joyce 
and  the  Bank  of  Little  Rock.  Judgment 
for  McCarthy  ft  Joyce.  The  Bank  ot  Little 
Rocis  appeals.    Reversed. 

W.  S.  UcChId  and  17.  M.  A  Q.  B.  Born, 
for  appellant.  W.  L.  Terry  and  Sanden 
A   IVatklAti,  for  appellees. 

Heminowav.J.  The  Bratt  Lumber  Com- 
pany was  a  corporation  organised  under 
the  laws  of  this  state  to  eondnct  a  milling 
and  lumber  buBlness.  Its  stockholders 
were  J.  A.  Bratt,  J. H. Trump,  W.H.Craw- 
ford, Leonard  Bratt.  and  C.  B.  Field.  Tbe 
board  of  directors  was  composed  of  tbe 
same  persons,  with  .1.  A.  Bratt  as  presi- 
dent, and  Field  secrvtary  and  treasurer. 
About  the  1st  day  of  August,  1889,  the 
companv  owed  McCarthy  &  Joyce  about 
f  26,000,  and  tbe  Bank  ot  Little  Bock  the 
same  sum.  It  was  in  debt  to  itsemployes 
and  other  persons  in  amounts  aggregating 
abont  16,600.  The  Rratts  and  Trump  live 
at  Malvern,  the  principal  place  of  business 
ot  the  company,  Crawford  in  Indiana,  and 
Field  in  the  city  ol  Little  Rock,  where  be 
had  an  established  residence  and  a  place  of 
busioees.  At  that  time  Field J^t  tbe  sttite 
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to  be  ansent  for  a  wbtle,  stating  to  Bratt, 
tbo  president,  that  be  would  return  in  a  few 
days,  and  provide  means  to  pay  tbe  presa- 
in^  debts  of  tbe  company.  Field  not  ra- 
ta mlag  la  t<nie  to  provide  for  sueli  de- 
maitds,  Bratt  inquired  of  tbe  person  in 
cbarKO  of  bis  ofBee  in  Little  Bock  to  learn 
wbere  he  was,  and  was  informed  that  he 
was  stopping  at  tbe  Tremont  House,  in  the 
dty  of  Cbicago.  Bratt  tben  went  to  Kan- 
sas City,  wbere  the  company  made  salen 
of  lumber,  for  the  purpose  of  collecting  tbe 
proceeds  of  such  sales,  to  meet  the  com'pa- 
ay'sliablllties.  Flndingthat thesales were 
confused  with  sales  made  by  other  com- 
panies of  which  Field  was  an  officer,  and 
that  be  could  collect  nothing  on  that  ac- 
count, be  proceeded  to  OtaicaKo  for  tbe  pur- 
pose of  seeing  Field.  On  bis  arrival  he 
found  tbat  Field  had  left  Chicago,  and,  be- 
ing unable  to  learn  his  whereabouts,  Tfratt 
returned  to  Liittle  Rocli  without  having 
obtainrd  the  desired  funds.  He  then  ap- 
pealed to  McCarthy  &.  Joyce  to  lend  bim 
the  amount  needed.  They  declined  to  do 
■o  unless  he  wonid  secure  their  old  debt, 
as  well  as  the  sum  to  be  loaned,  by  a  mort- 
gage on  the  company's  property,  but 
offered  to  lend  blm  f  10,000  npon  condition 
that  such  security  be  glren.  Bratt  agreed 
to  give  the  mortgagee  an  requested.  If  ar- 
rangements furltsexecutlnncould  be  made. 
After  a  eoolerence  with  McCarthy  &  Joyca 
and  their  attorney.  It  was  agreed  that 
Bratt  should  call  a  meeting  of  the  board 
of  directors,  for  the  purpose  of  considering 
whether  the  company  should  mortgage  its 
property  to  them  for  the  purpose  o(  secur- 
ing their  past  Indebtedness  aacS  a  loan  to 
he  madeof  $10,000.  Notices  of  the  meeting 
were  prepared,  and  served  on  all  tbe  direct- 
ors, except  Field.  Bratt  again  Inquired  at 
Field's  office  to  learn  where  he  was,  and 
was  told  tbat.  If  he  was  not  In  Chluugo, 
tbeperson  In  charge  of  the  office  did  not 
know  where  he  was.  Accordingly,  on  tbe 
29th  of  August,  1889,  Bratt  went  with  a  nn. 
tieeof  tbe  meeting  to  Field's  residence,  and, 
flndlDgno  one  there.  Inserted  it  between  the 
door  and  tbe  rasing,  and  thus  left  It. 
Field's  family  were  then  absent  from  tbe 
city, and  the  re«idenc«  was  unoccupied, ex- 
cept by  a  man  who- slept  tbirv.  The  no- 
tice left  at  bis  bouite  was  not  received  by 
bfro.  On  tbe  Slst  of  August  a  meeting  of 
the  directors  was  held,  in  pursuance  of  tbe 
notice,  all  the  members  being  present  ex- 
cept Field,  and  an  order  was  made  by  a 
vote  of  three  to  one  In  favor  of  making  the 
mortgage  to  McCarthy  A  Joyce.  In  pur- 
suance thereof  a  mortgage  was  shortly 
executed,  covering  about  all  of  the  com- 
pany's assets,  for  the  pnrpose  of  securing 
tbe  existing  debt  to  McCarthy  ft  Joyce, 
and  also  tbe  sum  of  flO.OOO  to  he  advanced 
by  them.  On' the  same  day.  Trump,  the 
dissentient  director,  filed  the  complaint 
in  this  case,  alleging  the  Indebtedness  to 
McCarthy  &  Joyce  and  to  the  bank,  as  well 
as  the  execution  of  the  mortgage;  and 
tbat  the  affairs  of  the  company  were  be- 
ing extravagantly  and  wastefully  con- 
ducted, and  asking  tbat  the  court  appoint 
a  receiver  to  take  charge  of  its  assets  and 
conduct  Its  business.  The  company,  the 
bank,  and  McOirthy  &  Ji>yce  were  made 
defendants,  and  upon  an  application  in  va- 


cation tbe  cbaneellor  granted  tlie  applica- 
tion for  a  receiver.  MeCartby  ft  Joyce 
filed  an  answer  and  cross-bill,  the  material 
feature  of  which  was  a  prayer  for  tbe  fore- 
closure of  their  mortgage.  Tbe  bank  alao 
filed  an  answer  and  eroaa-bili.  tbe  mate- 
rial features  of  which  were  allegations  tbat 
the  mortgage  to  McCarthy  ft  Joyce  was 
void  for  the  reason,  among  others,  tbat 
the  meeting  at  which  it  was  authorised 
was  not  a  lawful  meeting  of  the  board. 
Field  having  no  notice  thereof,  and  not 
being  present,  and  a  prayertbat  the  assets 
of  tbe  company  be  ratably  distribnted 
among  its  creditors.  The  assets  were,  by 
consent  uf  all  parties,  converted  Into 
money,  which  was  to  be  beld  in  lien  there- 
of, subject  to  tbe  determination  of  this 
cause.  The  cause  came  on  to  be  finally 
heard  upon  the  pleadings  and  proofs,  and 
tbe  court  dismissed  the  cross-biU  of  the 
bank,  and  entered  a  decree  in  accordance 
with  the  prayer  of  McCarthy  ft  Joyce 
The  bank  appealed. 

The  Bsseis  were  s«4d  for  $25,000,  la 
round  numbers,  and,  as  the  debts  more 
than  doubled  that  sum,  it  is  evident  tbat 
the  company  was  Insolvent.  There  was 
nothing  in  the  articles  or  by-laws  of  the 
company  fixing  tbe  time  for  regular  meet- 
ings of  the  board  of  directors,  and  no 
provision  for  calling  special  meetings.  Mc- 
Carthy ft  .foyce  advanced  nothing  upon 
tlie  $10,000  loan  provided  for  in  the 
mortgage,  and  claim  nnder  tbe  mortgage 
a  security  only  for  tbe  past  debt.  It  doea 
not  appear  that  the  board  of  directors  ever 
attempted  to  hold  a  meeting  after  tbeday 
when  the  mortgage  was  executed. 

The  two  questions  which  we  have 
deemed  it  necessary  to  consider  are — First, 
was  it  necessary  to  the  validity  of  the  di- 
rectors' meeting  that  Field  sbould  have 
notice  thereof?  and,  if  so,  aeenod,  was  be 
notified?  Counsel  have  argued  other  ques- 
tions with  ability  and  learning  which 
merit  praise  and  commendation.  But, 
bowevertnteresting  we  might  find  tbe  field 
to  which  we  are  invited,  the  demands  tbat 
a  crowded  docket  asserts  upon  our  time 
forbid  tbat  we  follow  them  further  than  is 
necessary  to  dispose  of  this  case.  We  dis- 
miss, therefore,  the  other  matters  ai-gned. 
and  proceed  to  the  consideration  of  the 
questions  stated. 

Tbe  statute  provides  that  tbe  stock, 
property,  affairs,  and  business  of  busi- 
ness corporations  shall  be  managed  by 
not  less  than  three  directors.  (Maosf. 
Dig.  §§  964,  969;)  and,  further,  tbat  a 
majority  of  tbe  directors  convened  ac- 
cording to  the  by-laws  shalleonstitntea 
quorum  for  tbe  transaction  of  business. 
In  tbe  case  of  Slninn  v.  Assoriation,  54 
Ark.  58,  14  8.  W.  Rep.  1101,  the  valid- 
ity of  a  general  assignment  authorised 
by  a  majority  of  the  directors,  at  a  meet- 
ing of  which  the  absent  directors  had  no 
notice,  was  considered,  and  we  held  that 
the  statute  authorised  a  majority  to  art 
only  at  a  meeting  legally  con  vened ;  and 
that  It  was  essential  to  a  legal  meeting 
that  It  be  called  in  accordance  with  the 
by-laws  or  rules  of  the  corporation,  or  up- 
on dueand  legal  noticeglventueachof  the 
members.  There  was  uo  contention  that 
notice  could  not  bave  be^n  served  on  each 
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nmiber,  and  no  »pr«iHrion  aa  to  tbe  law, 
wtaerethatwasa  fact,  tkibaeqventiovcati- 
gation  taaa  not  altered  oar  viewa  aa  ttacn 
esprearied,  but  we  are  conviiieed  tbat  ttaey 
are  In  a  line  with  the  aatboritjr  of  test- 
writers  and  adjudged  caaea.  If  tbe  role 
w«re  otherwise,  the  rlghta  and  Intereata  of 
minority  holden  would  be  liable  to  great 
wbnae.  Even  maloritles  might  safter,  for, 
by  absence  of  some  of  their  number,  ttae 
Biinority  Dtigbt  ticcome  tbe  majority, 
bold  a  meetlns  witboot  notica  to  theab* 
aentees,  and  cbanga  tbe  entli-e  course  or 
policy  of  the  buatness,  or  do  ac  ts  destructive 
to  its  prosperity  or  future  existence.  Such 
abuse  of  corporate  power  is  not  unknown 
to  the  history  of  corporations,  and  its 
evltlence  ia  found  in  tbe  records  of  the 
conrta.  Rolea  Intended  to  check  or  pre- 
Tent  It  should  be  rigidly  observed,  excefkt 
wbere  reMsoa  requires  that  they  be  relaxed. 
Tbe  wisdom  ol  the  rule,  and  the  dangers 
liicldent  to  any  other,  are  very  clearly 
stated  by  Judge  Brgwer  in  the  case  of 
Hallway  Co.  r.  OommlHsIoners,  16  Kan. 
309,  where  he  sbovta  that,  if  any  other 
rule  prevailed,  it  would  be  possible,  with 
a  board  composed  of  12  members,  for  4 
directors  to  convene  a  meeting  of  7  by 
fdvingQOtlce  to  3,  and  withhuldingit  from 
Sotbera,  and  to  bind  the  corporation  to 
acts  cundKiiined  by  8.  Tbat  case  called  for 
no  expression  as  to  the  law  in  case  of  emer- 
gency,wbere  notice  toany  director  was  Im- 
practicable,  and  contains  no  discussion  of 
such  eases,  but  there  is  an  intimation 
that  tb«  rule  mlifbt  admit  exceptions 
in  BiKh  cases.  That  such  cases  may  arise 
as  will  Jastily  aiid  require  exceptions  to  be 
made  is  a  conclaslon  to  which  reflection 
Inevitably  leads.  In  tact,  it  is  conceded  by 
tbe  learned coonsel  tor  tbe  appellant"  tbat 
a  director  cannot  put  a  stop  to  corporate 
boainesfl  by  simply  leaving  Its  Jurisdic- 
tion;" and  that  "it,  after  a  reasonable 
search,  tbe  parties  are  anable  to  And  him, 
tbe  remaining  directors  may  attend  to  the 
necessary  affairs. '  This  Indltwtes  tbat  the 
exception  arises  opon  a  eoncnrrence  of  three 
conditions— J^r^f,  the  impracticability  of 
notice;  second,  ttie  existence  of  an  emer- 
gency for  action ;  and,  third,  a  reasonable 
necessity  tor  the  action  taken. 

WIthont  committing  the  court  to  a  fall 
approval  of  this  form  of  stating  the  excep- 
tion, we  may  say  that  it  seems  to  be  soti- 
atantially  correct.  Wheronotlce  is  practi- 
cable, it  must  be  given ;  It  can  \»  dispensed 
with,  when  Impracticable,  only  to  meetan 
emergency;  and  the  action  relied  upon 
■anst  appear  reasonably  necessary  to  tbe 
welfare  of  tbe  corporation.  If  the  act  la 
merely  proper,  bat  not  necessary,  or  if  it 
app<>ar  tbat  it  may  become  necessary,  but 
thenecessity  la  not  present,  the  rule  should 
not  yield ;  for  in  such  cases  uotlr<>  may  be- 
come practicable,  and  tbe  presence  of  the 
absent  director  secured,  before  the  neces- 
atty  arises  or  the  emergency  is  present. 
Sorb  we  consider  the  rule  deduclble  from 
tbe  caae  of  Cbase  v.  Tattle,  fiS  Conn.  453, 18 
A  tl.  Rep.  874,  relied  upon  by  the  appellee : 
for  It  bad  been  held,  in  earlier  decisions  of 
tbat  conrt,  tbat  a  meeting  attended  by  a 
majority  of  tbe  directors,  of  which  tbemi- 
nurity  bad  no  notice,  was  nut  lawful,  and 
It  does  not  appear  that  there  was  any  ln< 


t»nftioa  to  overrale  those deelsiona.  Stow 
V.  Wyae,  7  Conn.  214.  Tbe  learned  Jadge- 
who  delivered  tbe  opinion  In  tbat  case- 
says  tbat  "the  exigency  demanded  imme- 
diate action  to  save  the  property  and  to 
save  expense, "  and  tlie  action  of  the  meet- 
ing was  upheld  npon  tbe  ground  that 
power  must  be  accorded  tbe  company  to 
protect  itself.  The  case  of  Bagar  Reilning 
Co.  V.  Francklyn,  8  Ry.  &  Corp.  Law  J  91, 
Is  not  before  us;  but  as  quoted  In  Beach, 
Priv.  Corp.  p.  473.  it  does  not  seem  to  go 
CM  far  as  the  last  case.  It  is  there  said 
that «  meeting  to  borrow  mon>*y  could  not 
he  held  without  notice  to  all  the  directors, 
even  where  some  of  them  were  In  foreign 
countries;  but  a  meeting  to  perfect  debent- 
ures previously  given  was  JustiDed,  be- 
cause tbe  action  came  within  the  ordinary 
buidnesB  transacted  by  the  company.  We 
cannot  say  with  eonfldence,  without  an 
examination  ol  the  ease,  what  was«lecided ; 
but  It  seems  tbat  the  act  was  regarded  as 
within  the  ordinary  line  of  the  compan.v'a 
business,  and  it  may  be  that  it  was  consid- 
ered to  be  such  as  the  managing  officers  of 
the  company  were  authorised  to  do  with- 
out express  authority  from  a  board  meet- 
ing. 'I'he  other  cases  cited  b.r  appellee* 
seem  to  hold  that  if  a  majority  attend  the- 
meeting  notice  to  tbe  minority  is  unneeea- 
sary.  Edgeriy  v.  Emerson,  i&  N.  U.  609; 
Bank  v.  Flour  Co.,  41  Ohio  8t.  658.  Tbey 
are  cited  by  thetext-writersas  against  the 
current  of  anthority.  Beach,  Friv.  Corp. 
9  979a;  1  Mor.  Priv.Corp.g  532,  note  1.  We- 
ars of  theaame  opinion,  and,  as  tbey  con- 
flict with  tbe  rule  announced  la  former  de- 
cisions of  this  court,  wecannot  follow  them. 
School-Dlst.  T.  Bennett.  52  Ark.  511, 13  S. 
W.  Rep.  182;  Simon  v.  Association, 64  Ark. 
58,14  8.  W.  Rep.  1101 ;  Hallway  Co.  v.  Com- 
mlasloners,  1«  Kan.  309;  Baldwin  ▼.  Can- 
fl«dd,2e  Mlnn.4S,  1  N.  W.  Rep.  261 ;  Harding 
V.  Vandflwater,40Ca1.77;  Insurance  Co.  v. 
Holmes,  68  Mo.  601 ;  Stevens  v.  Society,  12' 
Vt.  888;  Gordon  t.  Preston,  1  Watts,  386; 
Jackson  t.  Hampden,  16  Me.  186;  FarweU 
V.  Copper-Works,  8  Fed.  Re(j.  66;  State  v. 
Ferguson,  31  N.  J.  Law.  107;  Pike  Co.  v, 
Rowland.M  Pa.  St.  238;  Cronin  r.Oore,  88 
Mich.  888. 

It  is  next  insisted  that  tbe  making  of  a 
mortgage  is  an  ordinary  business  act,  and 
therefore  may  be  authorised  at  a  meeting 
of  the  majority  of  the  directors,  witboat 
notice  to  tbe  minority.  We  do  not  deem 
It  necessary  to  enter  into  a  diacosalen  as 
to  what  are  ordinary  and  what  extraordi- 
nary acta  of  a  corporation.  If  by  ordi- 
nary acta  is  meant  ancb  as  maybe  doneby 
tbe  managing  ofllcers  without  aatboritjr 
from  a  board  meeting,  we  agree  tbat  tbey 
may  be  ordered  at  a  meeting  of  tbe  majority- 
withoat  notice  to  tbe  minority;  bat,  if 
aneh  acts  are  Intended  as  can  he  done  only 
under  aathority  from  aboardmtwting,  we 
cannot  accept  the  principle  as  correct. 
For  whatever  requires  the  sanction  of  a 
meeting  mast  Ira  authorized  by  a  lawful 
meeting,  for  the  directors  can  act  as  a 
board  at  no  other.  No  managing  offlcer 
claimed  theauthority  to  execute  the  mort- 
gage in  this  case,  and  none  is  shown  to 
have  existed,  and  it  is  unnpressary  fur  us 
to  consider  whether  the  making  of  a  niort- 
gage  covering  tbe  bulk  of  theasiMts  cornea 
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witbin  the  potrer  naoally  conferred  on  a 
general  manager.  If  notlcecan  be  umitted 
only  where  It  la  Iniprn^ttcable  to  fcire  it. 
and  an  emergency  demands  the  Immediate 
doing  of  the  act  to  beanthorlsed.tlie  qaeH- 
tlon  is,  was  tlie  meeting  relied  upon  in  tbin 
case  lawfnl  without  notice  to  Field?  The 
act  incumbered  the  balk  of  the  company's 
assets  to  secure  a  past  debt,  and  also  a 
contemplated  loan,  which  was  never  made. 
Was  it  necessary  that  the  company  do 
tbat  act  for  its  protection?  The  question 
carries  the  answer.  If  we  concede  that  it 
was  necessary  to  procure  money  In  order 
to  conduct  the  corporate  business,  no  ne- 
cessity appears  lor  Incnmbering  its  assets 
to  secure  the  existing  debt.  It  is  not 
shown  that  efforts  were  made  to  borrow 
the  requisite  amount  from  other  persons, 
and  for  aught  that  appears,  if  they  had 
been  made,  it  could  have  been  borrowed. 
If  it  coald, there  was  no  necessity  to  make 
the  mortgage  to  secure  the  old  debt.  If  it 
was  necesHory  to  secure  the  old  debt  in  or- 
derto  borrow  the  sum  needed,  that  should 
have  been  established;  for,  as  the  niortga- 
gees  seek  to  bring  themselves  within  the 
exception  to  the  rnle,  the  burden  Is  npon 
them  to  prove  the  facts  that  Justify  an  ex- 
ception. Finding  no  exigency  that  de- 
manded the  luakiog  of  the  mortgage  to 
secure  the  old  debt,  we  are  of  opinion  tbat 
a  meeting  to  authoriie  It  could  not  beheld 
witboutnotice  to  Field.  There  is  no  ground 
to  contend  that  notice  to  him  was  unnec- 
essary because  be  had  abandoned  the 
ofSce,  for  everything  indicated  tbat  Lis  ab- 
sence was  temporary,  and  he  in  tact  re- 
turned the  next  day. 

WaH  the  notice  left  at  his  usual  place  of 
residence,  at  a  time  when  he  and  blsfamlly 
wertf  absent  to  remain  until  after  the  time 
fixed forthemeetiug.notlcetu him?  Coun- 
sel insist  tbat  it  constituted  notice,  ai.d  to 
Buntain  their  position  cite  us  to  section 
6206,  Mansf.  Dig.;  but  that  section  has  ref- 
erence to  notices  mentioned  in  the  Code, 
and  as  notices  to  directors  of  business  cor- 
porations are  not  Included  in  such  men- 
tion, we  tbink  the  section  inapplicable. 
The  law  provides  for  no  constructive  no- 
tice in  such  cases,  and,  In  the  absence  of 
such  provision,  notice  must  be  personal. 
Sucb  seems  to  be  the  rule  established  by 
the  authorities.  Beach.  Prlv.  Corp.  {  281; 
Stow  V.  Wyse,  18  Amer.  Dec.  99,  and  note 
102.  103;  Covert  v  Rogers,  88  Mich.  »G8;  1 
Wat.  Corp.  jBS.p.  205;  IMor.  Prlv.  Corp.  S 
681 :  Stevens  v.Society.l2  Vt.  688;  Harding 
V.  Vandewater,  40CaI.  77.  There  are  state- 
ments in  text-books  and  adjudged  cases  to 
the  effect  that,  where  the  director  is  ab- 
sent, notice  may  be  left  at  his  usual  place 
of  abode:  but  they  either  grow  out  of  the 
provisions  of  statutes  or  by-laws  provid- 
ing for  such  notice,  or  are  found  in  cases 
where  tbemanner  of  giving  notice  was  not 
involved,  only  the  qnentlon  of  the  necessi- 
ty for  notice.  Under  the  first  heod  may 
be  cited  1  Dill.  Mun.  Corp.  ;  263.  and  Lord 
V.  aty  of  Anoka,  36  Minn.  176,  30  N.  W. 
Rep.  6S0;  and  under  tbe  second,  1  Wat. 
Corp.  p.  206,  and  Jackson  v.  Hampden.  20 
Me.  87.  There  being  nothing  In  our  stat- 
utes or  in  t*»e  by-laws  or  regulations  of 
the  corporation  providing  for  any  other 
than  personal  notice,  we  think  none  other 


would  answer.  As  a  notice  to  Field  was 
necessary  to  autborlie  a  meetiog.  an  as 
none  was  given,  we  think  it  was  not  a 
lawful  meeting,  and  the  morterage  was  not 
the  act  of  tbe  corporation.  McCarthy  & 
Joyce  were  not  entitled,  therefore,  to  all 
tbe  money  arising  from  the  sale,  bat  tbe 
same  should  have  been  distributed  among 
tbe  creditors  of  tbe  corporation  in  accord- 
ance with  law.  Judgment  revemed,  and 
caune  remanded  for  proceedingii  in  accord- 
ance with  law. 


Thager  et  aL  t.  Qbadt. 
(Supreme  Court  of  Arkanute.    Feb.  6, 1892.) 
Rkvuw  oh  Apfbal. 
A  verdict,  thongta   aDsatisfoctory,  If  with 
evidence  to  atistaln  It,  will  not  be  disturbed. 

• 

Appeal  from  circuit  court,  Sebastian 
county;  T.  C.  Humphrrt,  Judge. 

Attachment  by  Trager,  Canman  ft  Co. 
against  J.  H.  Mershon.  J.  P.  Grady  filed 
au  interplea,  claiming  a  part  of  the  at- 
tachetl  property.  Judgment  by  consent 
was  entered  against  defendant.  There 
was  a  verdict  and  Judgment  on  tbe  Inter- 
plea in  favor  of  Orady,  from  which  plaio- 
tilfs  appeal.     Affirmed. 

J.  H.  Harrod,  for  appellants.  Clayton, 
Brotzniara  *  Forrester  and  Daval  A  Pltch- 
IbnJ,  for  appellee. 

CooKRiLL,  C.  J.  The  verdict  is  not  satis- 
factory, but  Is  sustained  by  evidence  we 
cannot  disregard;  tUere  was  no  error  In 
the  rejection  of  testimony,  and  tbentaarge 
of  tbe  court  amply  covers  all  the  phases 
of  the  case.  Tbe  Judgment  must  therefore 
he  affirmed. 


McLauoblin  ▼.  McCrort. 
(Supreme  Court  of  Arkansa*.    Felx  IS,  1809.) 

VSHOI — ACTIOX  TO  RiOOVEB  LaSS  —  SSKVIOS  BT 
FOBLIOATIOM. 

1.  Manaf.  Dig.  |  4991,  which  provides  that 
actions  for  the  recovery  of  real  estate  or  an  in- 
terest therein  must  be  brought  in  the  connty 
where  the  land  lies,  covers  actions  at  law  and 
suits  in  equity,  where  the  Judgment  or  decree 
operates  in  rem. 

8.  A  decree  setting  aside  a  conveyance  of 
land  on  the  ground  of  fraud  is  valid,  thoogta  de- 
fendant was  a  non-resident  of  the  state,  where 
constructive  service  was  bad  on  him  by  the  pub- 
lication of  a  warning  order,  as  provided  by  aeo- 
tions  4989  and  4990. 

Certiorari  to  circuit  court,  WoodraB 
county;  Mathkw  T.  Sanders,  Judge. 

Suit  by  C.  W.  McCrory  against  Henry 
MrLaughlln  to  set  aside  a  conveyance  of 
land  on  the  ground  of  fraud.  Judgment 
for  plaintiff.  Petition  of  defendant  for  a 
writ  of  certlurarl  to  quash  the  Judgment. 
Petition  dismissed. 

J.  C.  Ha  wthorne,  for  petitioner.  W.  R. 
Coody,  for  respondent. 

CocKRiLL,  C.  J.  This  is  a  petition  to  this 
court  for  a  writ  of  certforar/, presented  by 
McLaughlin,  to  quash  a  Judgment  against 
him.  rendered  by  the  Woodruff  circuit 
court.  McCrory  was  the  judgment  plaintiff. 
He  file<l  his  complaint  against  McLaugh 
Iln,  alleging  tbat  the  latter  had  obtained 
from  hlin,  through  fraud,  a  deed  to  lands 
of  which  be  (McCrory)  was, tbe  oWjUer. 
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The  facts  in  relation  to  the  traiid  were 
tspeclflcally  set  forth.  It  being  made  to 
appear  that  McLaughlin  was  a  non-real- 
dent  of  the  state,  he  was  aummoned  by 
warning  order.  He  failed  to  appear.  The 
court  found  that  the  allegations  of  the 
complaint  were  true,  adjudged  the  can- 
cellation of  the  deed  which  McCrory  bad 
executed,  and  that  the  title  be  revested  in 
him.  McLanghlin  now  seeks  to  quash 
that  Judgment,  arguing  that  (be  court 
could  act  lu  persuuaia  only  in  canceling 
his  title,  and  that,  as  It  did  not  have  Juris- 
diction  of  bis  pernon,  the  Judgment  is  void. 
To  sustain  that  contention,  be  relies  upon 
the  case  of  Hart  v.  Sansom,  110  0.  ti.  151, 
3  Sup.  Ct.  Rep.  586.  Thesyllabun  of  that 
case  is  rolsleadlng.  It  is  to  the  elTect  that 
"  a  decree  of  a  state  court  for  the  remoral 
of  a  cloud  upou  the  title  ol  land  within  tiie 
state,  rendered  against  a  citizen  of  an- 
other state,  who  has  been  cited  by  publi- 
cation only,  as  directed  by  Ihe  local  stat- 
utes. Is  no  bar  to  an  action"  by  the  non- 
resident defendant  to  recorer  the  land  iu 
ejectment  from  the  plaintiff  In  the  suit 
prosecuted  upon  service  by  publication. 
Thu  conclusion  announced  in  the  sylla- 
bus is  correct  only  where  there  Is  an  ab- 
sence of  leglulation  conferring  power  upon 
the  courts  where  the  lands  lie  to  exercise 
Jurisdiction  upon  citation  by  publication, 
as  In  the  nature  of  a  proceeding  In  rem. 
Anciently  the  courts  of  equity  exercised 
Jurisdiction  exclusively  over  the  person  nt 
the  defendant,  refusing  to  Interfere  with 
or  act  upon  the  corpus  uf  his  estate. 
Pickett  V.  Fergusoo.  45  Ark.  212.  It  Is  not 
probable  that  any  such  court  is  now  so 
confined  in  Its  Jurisdiction.  If,  however, 
the  court  which  enters  the  decree  in  a 
Kiven  case  is  authorised  to  act  therein 
in  penonam  only,  It  acquires  no  Jurisdic- 
tion by  publication  to  grant  relief.  That 
is  well  settled,  and  that  is  the  full  extent 
to  whichitcan  be  nalcltbe  authority  of  the 
decision  goes  in  Hart  v.  Sansom.  Judge 
Brkwbb  reviews  the  cases  upon  this  sub- 
ject in  Arndt  v.  Griggs,  134  D.  8.  816,  10 
Sup.  Ct.  Rep.  557,  and  announces  for  the 
court  that  the  decisions  of  the  supreme 
court  of  the  United  States  coincide  with 
the  decisions  of  the  various  state  courts  in 
maintaining  that  a  state  pussenses  the 
power  "to  provide  for  the  adjudication  of 
titles  to  real  estate  within  its  limits  as 
against  non-residents  who  are  brought 
into  court  only  by  publication,"  even 
though  a  court  of  equity  where  the  de- 
fendant is  found  might  be  competent  to 
force  himloexecuteareleaseof  his  claim  of 
title.  That  is  the  settled  law.  ]f  it  be 
conceded,  then,  that  a  suit  to  set  aside  a 
deed  upon  the  ground  that  it  was  ob- 
tained by  fraud  is  one  that  a  court  of  eg- 
aity  could  entertain  by  acting  upon  the 
person  of  the  party  who  committed  the 
fraud,  without  regard  to  the  altua  of  the 
land,  it  Is  only  necessary  to  ascertain 
whether  the  Woodruff  circuit  court  has 
heen  empowered  to  divest  title  by  force  of 
its  (lecee  upon  citation  by  publication. 

Since  1887  the  folio  wing  provisions,  found 
in  Mansfield's  Digest,  have  been  the  law  or 
this  state:  "In  all  cases  where  thecourt 
may  dt-cree  the  conveyaiii;e  of  real  estate 
or  the  delivery  of  personal  property,  they 


[it]  may  by  decree  pass  the  title  of  sucb 
property  without  any  act  to  be  done  on 
the  part  *t  the  defendant,  wbere  it  shall 
be  proper,  and  may  Issue  a  writ  of  pos- 
session If  necessary  to  put  the  party  In  pos- 
session of  such  real  or  personal  property, 
or  may  proceed  by  attachment  or  seques- 
tration.^ Section  3»oS.  "  When  an  uncon- 
ditional decree  shall  be  made  [or  a  convey- 
ance, release,  or  acquittance,  and  the  party 
required  to  execute  the  same  shall  not 
comply  therewith,  tbe  decree  shall  be  con- 
sidered and  taken  to  have  the  same 
operation  and  effect  and  be  as  available 
as  if  the  conveyance,  release,  or  acquit- 
tance had  been  executed  conformably  to 
the  decree. "  Sec.  3954.  So  far,  then,  from 
being  confined  to  acting  io  personam,  the 
courts  of  this  state  are  empowered  to  an- 
nul a  deed  and  establltth  title  to  lands 
within  their  Jurisdiction  by  mere  force  of 
their  decrees.  To  that  extent  their  action 
is  fa  rem.  Jones  v.  Fletcher,  42  Ark.  422, 
446,447. 

TheCode  of  Civil  Procedure  contemplates 
that  every  action  which  can  be  main- 
tained against  one  who  may  be  personal- 
ly served  with  process  may  be  maintained 
also  against  a  non-resident  by  publication, 
11  property  can  be  found  upon  which  to 
exercise  Inrlsdlction.  It  abolishes  all  forms 
of  action,  (Mansf.  Dig.  JS  4914,4915,)  and 
provides  generally  that  a  civil  action  may 
he  commenced  by  filing  a  complaint  and 
issuing  a  summons  for  personal  service, 
or  by  publishing  a  warning  order,  where 
the  defendant  Is  a  non-resident.  Id.  SS 
4067,  4076,  4080,  4090.  If  constructive  serv- 
ice is  resorted  to,  tbe  action  may  be 
brought  in  any  county  where  property  of 
tbe  defendant  is  found,  unless  It  is  one  of 
the  actions  made  local  by  tbe  statute. 
Mansf.  Dig.  J  5005.  Among  these  are  ac- 
tions "for  the  recovery  of  real  estate  or  of 
an  estate  or  interest  therein, "  which  must 
be  brought  In  tbe  county  where  the  land 
lies.    Id.  S  4994. 

Now,  if  it  be  true  that  a  court  of  ei|uity 
may  cause  a  deed  to  he  canceled  by  acting 
iu  personam  as  in  a  transitory  action,  ic 
is  certain  that,  when  it  attempts  to  ac- 
complish that  result  by  the  force  of  its 
<iwn  decree.  It  acts  /n  rem.  Jones  v. 
Fletcher,  supra.  That  is  the  common  rea- 
son given  for  defeating  the  decree  in  those 
cases  wbere  thecourt,  having  Jurisdiction 
of  the  person  of  a  defendant,  attempts,  by 
the  mere  force  of  its  decree,  to  direst  his 
title  to  lands  lying  beyond  Its  Jurisdiction, 
as  io  another  state.  In  such  a  case  the 
decree  cannot  have  effect,  because  tbe  land 
which  It  purports  to  act  upon  is  not  with- 
in the  Jurisdiction  of  the  court.  Carpenter 
V.  Strange,  141  C.  S.  87,  11  Sup.  Ct.  Rep. 
960;  Arndt  v.  Griggs,  134  U.  S.  310, 10  Sup. 
Ct.  Rep.  557;  Davis  v.  Headley,  22  N.  J. 
Eq.  115;  Cooley  v.  Scariett,  38  III.  816; 
Burnley  v.  Stevenson.  24  Ohio  St.  474.  Be- 
cause tbe  decree  in  this  case  does  oper- 
ate upon  the  land,  the  action  was  local, 
and  comes  within  the  meaning  of  and  is 
controlled  by  thesectlon  of  the  statute  last 
quoted.  In  tbe  ease  of  Jones  v.  Fletclier, 
supra.  It  was  ruled  that  that  section  is 
broad  enough  to  cover  all  actions  at  law 
orin  equity,  wliere  the  Judgment  or  decree  - 
is  to  operate  in  rem.  ^-^  , 
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As  the  eoarkwas  ranpowered  to  cancel  a 
deed  obtained  by  (raud  by  acting  npnn  the 
land,  and  as  the  statnte  aathorlceH  the 
pruaecatlOD  ot  an  action  for  that  purpose 
airainat  a  oon-resident  by  puMlcatlun, 
notbtnir  la  granting  to  sacttaln  the  decree 
in  question.  Tbe  petition  mnst  tlieretcre 
be  dlsiulaHed.    It  Is  ao  ordered. 


Pillow  v.  King. 

(Supreme  Court  of  Atlamiat.    Feb.  90,  1883l) 

BaTTJOie  Asisa  CoirvKTANaa— DsuTasT— Bm  Jo- 

DIOATA— JUBI8DK)«IOM. 

I.  K.  sned  to  set  aaide  a  ooaveyanoe  pur- 
porting to  bare  been  exeonted  by  him.  Defend- 
ant, by  cross-bill,  disclaimed  any  rUrht  under 
CDcn  conveyance,  set  op  title  under  a  deed  which 
slie  alleged  K.  executed  to  her  in  satisfaction  of 
a  debt,  but  wlilch  deed  was  destroyed  by  E.  I>e- 
tore  it  was  recorded,  and  asked  that  she  l>e  de- 
clared tiie  owner  of  the  land.  K.,  by  answer  to 
the  cross-bill,  denied  that  this  deed  was  ever  de- 
livered, or  that  there  was  any  valuable  consid- 
eration for  it,  Hnd  testified  that  t-be  deed  was 
drafted  in  pursuance  of  his  promise  to  leave  her 
bis  property  at  his  death,  as  an  evidence  of  his 
intention  to  do  so;  that,  in  order  to  gratify  her, 
It  WIS  kept  by  bim,  sul^eot  to  her  inspection; 
but  ttiat  It  waa  never  delivered  to  her,  and  that 
she  never  paid  a  dollar  for  It.  She  testified  that 
sne  loaned  him  flO.OOO,  and  subsequently  pur- 
chased the  land  in  extinguishment  of  the  loan; 
that  the  deed  was  delivered  to  and  held  by  her; 
and  that  K.,  a  few  months  afterwards,  but  more 
than  three  yeturs  before  her  cross-bill  was  filed, 
by  fraudulent  remresentations,  got  possession  of 
and  burned  the  deed.  Her  testimony  waa  uor>- 
roborated  by  her  chUdroa,  but  tltey  were  very 
young  when  tbe  events  ooooired,  and  by  a  friend. 
Daring  the  years  between  the  execution  of  the 
deed  and  the  filing  ot  her  crossbill  defendant 
made  no  claim  of  rigbt  to  tbe  land,  nor  offered 
to  reoMd  the  deed  which  she  claimed  to  have 
in  her  posseraion  during  a  part  of  that  time. 
H<Id  that,  as  the  burden  oi  proof  was  on  her, 
she  liad  tailed  to  ahow  a  deUve[ry  of  Uie  deed  at 
■be  (daimed. 

a.  The  deed  sought  to  be  caneeled  included 
land  in  Tennessee,  and  subsequent  to  the  com- 
mencement of  this  suit  K.  had  instituted  a  sim- 
ilar one  in  Tennessee  as  to  the  land  there.  In 
that  case  defendant  disclaimed  nnder  the  deed 
asniiilnfl.  and  by  croes-blll  asked  to  have  K.  ex»- 
onte  aaotberdeed  to  thi'  land  in  Arlcansas  in  Hen 
of  th*  on*  deetroyed.  Held,  that  a  final  decarw> 
In  that  case,  refusing  to  restore  tbe  destroyed 
deed  because  noconsTderatioawas];>ald  for  it,  waa 
no  bar  to  an  astlon  to  establish  ber  rights  under 
tlie  destroyed  deed. 

8.  Wb<>re  defendant's  cross-bill  In  the  Ten- 
nessee suit  asked  only  to  haTe  K.  execute  an- 
otb»r  deed  In  lien  of  toe  one  do^troyed,  K.  being 
within  tliat  ooart's  JurisdietlOD,  it  oonld  ad]n- 
dioatp  Ui<>  rights  of  tbe  partliv,  though  tho  land 
claimed  by  defendant's  cross-bill  was  situated 
in  Arkansas. 

Appeal  from  drenlt  coart,  Lee  eonnty; 
Matubw  T.  Sanders,  Jud^e. 

Suit  by  H.  C.  KInff  against  Mary  B.  Pil- 
low lor  an  aceoantlng,  and  to  set  aside  a 
deed  to  certain  land.  JndRinentlur  piain- 
tiff.    Defendant  appeals.      Affirmed. 

John  H.  Jnaea  and  T  P.  Cbambera,  for 
appellant.  W.O.  WeatberfordainAJannea 
P.  Urown,  tor  appellee. 

Hbmikowat.'J.  King  bronght  tbla  snlt 
againut  Mra.  Pillow  in  the  Lee  circuit 
coart  on  the  27th  October,  1888,  for  an  hc- 
conntlng,  and  to  setanlde,  as  a  cloud  upon 
bis  title,  a  deed  to  lands  in  that  county. 


pnrportiD?  to  have  been  executed  from 
blm  to  her  in  Jnly,  1886,  which  she  bad 
caasnd  to  lie  recorded.  She  filed  ber  an- 
swer OB  tbe  aotb  day  of  Jnly,  1889,  and  dia- 
clalmed  any  right  to  the  land  by  rirtne  of 
tbe  deed  assailed  In  the  complaint.  Sheaet 
up  title  to  tbe  land  under  a  deed  wtaich, 
as  she  alleged,  King  executed  and  delivered 
to  her  In  November,  1885,  In  sattefaction  of 
a  debt  of  f  10,000.  She  alleged  that,  before 
tbe  deed  nnder  which  she  claims  waa  re- 
corded, King  fraudulently  got  poaseasionot 
and  destroyed  it.  She'made  ber  answer  a 
cross-bill.  Joined  in-  tbe  prayer  of  tbe  orig- 
inal complaint  for  an  accoonting  between 
King  and  herself,  and  prayed  that  she  be 
declared  tbe  owner  of  the  land  in  Leeet>nD- 
ty  by  virtue  of  the  deed  made  in  1885. 
King,  for  answer  to  the  croas-bill.  admit- 
ted that  in  1885  an  instmment  signed  and 
acknowledged  by  him  bad  been  drafted 
for  a  conveyance  from  him  to  Mrs.  Pillnw, 
and  that  It  recited  a  consideration  of  910.- 
000;  but  he  denied  that  it  had  been  dellv. 
ered,  or  that  there  waa  any  valuable  con- 
sideration for  it.  On  the  contrary,  be 
alleged  that  It  was  testamentary  in  char- 
acter, to  he  delivered  to  Mrs.  Pillow  only 
in  the  event  that  he  should  die  without 
otherwise  disposing  of  it.  On  a  flnal  hear- 
ing upon  tbepleadlugs  and  proof  thecourt 
found  that  the  conveyance  relied  upon  by 
Mrs.  Pillow  was  without  eonaldemtion, 
and  had  never  been  delivered;  and  decreed 
that  tbe  cross-complaint  bediami88ed,and 
that  tbe  prayer  ot  the  original  complaint 
be  granted.  Mrs.  Pillow  baa  appealed, 
and  contends  that  the  court  erred  In  ita 
finding  and  decree  upon  tbe  croaa-com- 
plaint,  butdoeanot  complain  of  thecourt'a 
action  upon  the  original  complaint. 

We  may  dismiss  from  view  tbe  original 
complaint,  and  treat  the  cause  aa  if  it 
arose  upon  the  croaa-eomplalnt  and  an- 
awer  thereto.  The  deed  which  King 
sought  to  cancel  inclnded  land  in  Sbelby 
county,  Tenn.,  and  be.aoon  after  bringing 
this  suit,  instituted  a  aimllar  one  In  tbe 
chancery  court  of  that  county,  to  cancel 
the  deed  as  a  cloud  npon  fata  title  to  the  land 
there.  Mra.  Pillow  filed  an  answer  and 
cross-bill  In  that  caae  similar  to  those  in 
this,  diseialming  any  right  to  the  land 
there  under  the  deed  tiosailed,  bnt  setting 
up  tbe  execution,  delivery,  and  subsequent 
destrnction  of  the  deed  relied  upon  in  this 
case,  and  praying  that  King  be  required 
to  execute  another  deed  In  lieu  of  the  one 
destroyed.  King  appeared  to  the  cross- 
bill, and  filed  the  same  answer,  in  sub- 
stance, aa  in  this  case.  There  being  no 
claim  asserted  by  her  to  the  Tennessee 
property,  the  court  granted  tbe  prayer  ol 
the  original  bill,  bnt  dismissed  the  crosa- 
bill  for  want  ol  jurisdiction  of  the  subject- 
matter.  Mra.  Pillow  appealed,  and  upon 
a  final  hearing  In  the  supreme  conrt  of 
Tennessee  It  was  adjudged  that  the  chan- 
cellor erred  in  refusing  to  entertain  Juria- 
dlctionofthesubject-niatter.  but  that  Mrs. 
Pillow's  prayer  that  King  be  required  to 
execute  her  a  deed  in  lieu  ol  the  one  de- 
stroyed could  not  be  granted,  becauee  her 
allegation  that  she  had  paid  for  the  land 
waa  not  true,  whereas  in  fact  no  consider- 
ation had  been  paid  by  her  therefor.  Thin 
decree  ot  tbe  Tennessee  rannime  court  bav- 
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log  be«n  rendered  after  the  trial  ot  thin 
caase  ijf  tbeeoort  briow,  the  appellee  filed 
his  answer  in  this  eonrt,  settlns  np  said 
decree,  and  moved  the  conrt  to  afflrm  the 
iadgnient  below,  becauae  the  isstiea  herein 
involved  are  therein  adjndged  agrainst  her. 
In  sopport  ot  aaid  answer  and  motion  a 
transcript  of  the  pleadings  and  Judgment  in 
said  eanse  has  been  filed,  and  tbere  is  no 
controversy  as  to  thefacts  arising  thereon. 
To  Hn^taln  the  rli^ht  of  the  appellee  to 
avail  himself  ot  the  Tennessee  ]udgmen  t  by 
answer  in  this  conrt  and  motion  to  affirm, 
be  cites  n«  to  section  1805,  Manst.  I>1g-, 
which  is  as  Inllows:  "The  appellee  may, 
by  answer  filed  and  verified  by  liimseif  or 
agent  or  attoruoy,  plead  any  tact  or  facts 
wbicb  renders  the  granting  of  the  appeal 
or  writ  of  error  improper,  or  destroys  the 
appellant's  right  ot  farther  prorecutlng  the 
same,  to  wtalcb  answer  the  appellant  shall 
file  a  reply,  likewibe  verified  by  afBdavit  ot 
hlaiseir,  agent,  or  Attorney,  and  tbe  qnes- 
tlon  ot  law  or  fact  tbereon  shall  be  deter- 
mined by  theconrt.  *  Hecontends  that  the 
Tennessee  judgment,  pending  tbis  appeal, 
destroyed  appellant's  right  to  tnrtber  pros- 
ecnte  it:  and  if,  in  fact,  tliat  adjndication 
settles  against  her  tbe  rights  asserted  here, 
we  are  of  opinion  that  It  may  be  availed 
ot  in  the  manner  attempted.  Bolen  t. 
Cumby,&3Ark.  015,14  8.  W.Bep.  026.  It  is 
therefore  neopssary  to  determine  whether 
tbe  Tennessee  Judgment  is  conclusive  as  to 
the  rights  involved  in  this  cause.  The  ap- 
pellant insists  that  it  Is  not,  because  that 
conrt  proceeded  without  jurisdiction,  and 
becanse  the  facts  found  and  the  right  ad - 
Jodged  in  that  suit  are  not  the  same  as  in 
this.  The  only  defect  in  Jurisdiction  relied 
npun  is  that  the  lands  are  situate  with- 
out the'  limits  ot  Tennessee;  otherwise. 
Jurisdiction  seems  to  be  conceded.  In  or- 
dertodetermineelther  matter  urged  to  de- 
feat tbe  motion,  we  must  determine  what 
tbe  subject-matter  of  that  suit  was;  and, 
looking  to  tbe  pleadings  and  Judgment 
filpd  to  support  the  motion,  we  conclude 
that  tbe  subject-matter  was  tbe  right  of 
Mrs.  Pillow  to  invoke  tlie  aid  of  u  chan- 
cery court  to  compel  King  to  execute  n 
deed  in  lieu  of  one  be  had  exei;nted  and 
franduleotly  destroyed;  that  is,  to  re- 
store an  evidence  of  title  of  whiph  he  had 
fraudulently  deprived  her.  In  effect.  The 
matter  relied  upon  was  an  alleged  equita- 
ble oMigation  resting  upon  the  conscienue 
of  King,  who  was  within  the  court's ]ari»- 
diction;  and  the  conrt  was  asked  to  ad- 
judicate it,  and  to  enforce  its  performance, 
by  action  npon  the  person  ot  King.  No 
adjudication  was  asked  as  to  the  title  of 
tbe  land,  bnt  tbeeztent  of  the  relief  songht 
was  tbe  restoration  ot  an  evidence  of  title, 
ot  which  It  was  alleged  King  had  fraudu- 
lently deprived  the  plaintm.  What  title  the 
dee«I  conveyed  wns  not  at  Ibbub.  How  a 
restoration  of  tbe  deed  would  affect  tbe  title 
tbe  conrt  was  not  asked  to  decide.  The 
wrong  complained  ot  was  the  fraudulent 
destruction  of  an  evidence  ot  title,  and  the 
relief  sought  was  tbe  restoration  thereuf. 
As  King  was  within  the  jurisdiction  ol  the 
Tennessee  court,  we  think  it  had  juris- 
diction to  adjudicate  tbe  right  asserted, 
and,  If  it  found  the  pqnltuble  obligHtiun 
to  ezlxt.  It  could  afford  a  remedy  by  acting 


upon  his  person.  In  the  easeol  Massle  v. 
Watts,  6  Cranch,  159,  Chief  Justice  Mab- 
SHALLsays:  "In  acaaeolfraud,oftru8t,or 
ot  contract,  the  Jurlodletion  of  tbe  court 
of  chancery  is  sustainable  wherever  the 
person  be  found,  although  lands  not  with- 
in tbe  Jurisdiction  of  that  court  maybe  af- 
fected by  tbe  decree. "  And  in  a  very  re- 
cent case  Chief  Justice  Fvllbr  said :  "Tbe 
real  estate  was  situated  in  Tennessee,  and 
g^>verned  by  tbelaw  of  its  alias;  and  while, 
by  means  of  Its  power  over  the  person  of  a 
party,  a  court  ol  equity  may  in  a  proper 
case  compel  him  to  act  in  relation  to 
property  not  within  Its  jurisdiction,  its 
decreedoes  not  act  directly  upon  tbe  prop- 
erty,nor  affect  the  title,  butls  made  effectu- 
al through  the  coercion  of  tbe  defendant; 
as,  for  instance,  by  directing  a  deed  to  be 
executed  or  cancded  by  or  on  l>efaalf  of 
the  party."  Carp«iter  v.  Strange,  141 
U.  S.  106,  11  Sup.  Ct.  Rep.  9C0.  See  Pickett 
▼.  Ferguson,  43  .4irk.  189;  Burnley  t.  Ste- 
venson, 24  Ohiu  St   474. 

Being  of  opinion  that  theTennesseecourt 
bad  Jurisdiction  ot  tbe  case  before  it,  and 
assuming,  withoot  deciding,  that  its  Judg- 
ment IsvoBclnaive  in  this  case  as  to  tbe 
right  adjudged  and  tbe  facts  found,  we 
proceed  to  Inquire  wbat  was  adjudged 
and  what  was  found  in  that  case.  The 
transcript  ot  tbe  Judgment  shows  that  it 
was  adjudged  that  "Mrs.  PUlow  is  en- 
titled to  no  relief  upon  ber  allegation  that 
she  purchased  and  paid  fortheplantation, 
but  that  the  deed  under  which  she  claims 
was  executed  without  consideration,  and 
that  no  consideration  was  In  tact  paid 
therefor."  Tbe  nlM  which  she  sougbt 
was  the  restoration  ot  a  deed,  and  that 
she  was  not  entitled  to  it  was  tbe  only 
natter  adjudged  by  the  court.  She  is  not 
now  asserting  that  right  or  seeking 
that  relief,  but  asserting  the  right  to 
hold  the  land,  under  tbe  deed  destroyed, 
and  asking  that  it  be  sustained.  It  is  ob- 
vious that  the  right  nowasaerDed  was  not 
adjudged  there.  Theconrt  found  that  she 
had  not  paid  for  the  old  deed,  and  held, 
upon  the  established  rule  of  chancery 
courts  to  award  their  remedies  only  in 
accordance  with  equity  and  good  con- 
science, that  she  had  no  standing  inequity 
to  demand  a  new  deed;  but  this  rule 
does  not  demand  that  vested  rightb  be 
disregarded  or  overturned  when  found  to 
have  grown  up  without  the  sanction  of 
equity  and  good  conscience,  and  tbe  court 
did  not  (becanse  Mrs.  Pillow  paid  nothing 
for  ttie  deed )adjndge  that  she  took  noth- 
ing by  it.  The  failure  to  make  such  pay- 
ment was  deemed  sufficient  to  turn  ber 
out  ol  a  court  of  equity  when  she  demand- 
ed its  aid  to  furnish  ber  an  evidence  of  her 
title.  The  extent  ot  ber  rights  under  the 
^eed,  without  such  evidence,  was  not  at 
%Mue  or  determined.  Tbe  only  issue  of 
fact  determined  was  ot  the  payment  of  the 
consideration  recited  In  tlie  deed.  Wheth- 
er that  is  conclusive  in  tbis  case  we  nMd 
not  determine,  for,  upon  the  evidence  be- 
fore us,  we  reach  tbe  same  conclusion. 

It  may  be  said  that  the  recital  That 
tbe  deed  was  executed  witliout  considera- 
tion implied  a  finding  that  It  hod  been  de- 
livered, but  we  do  not  think  the  word 
"executed"  was  used  in  this  sense.    The 
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court  was  conslderliiK  her  right  to  relief 
upon  her  allegation  that  she  bad  bought 
and  paid  for  the  land,  anil  was  dlrectiug  ita 
flndiog  to  that  one  allegation.  The  ques- 
tion of  delivery  had  not  been  referred  to, 
and  was  evidently  not  in  the  mind  of 
the  coart.  While  a  reference  to  an  In- 
strument as  executed  would  Imply  a  deliv- 
ery, if  the  words  were  accurately  usefl,  so 
wooU)  a  reference  to  it  as  a  deed ;  and  yet 
wu  often  speak  of  an  undelivered  instru- 
ment as  a  deed,  when  the  question  of  de- 
livery 1h  not  under  consideration ;  and  so, 
DO  doubt,  the  Tennessee  court  spoke  of  the 
deed  being  executed  when  It  was  consider- 
ing only  the  question  of  payment.  We 
areconvlnced  that  the  Tennesseet-onrt  did 
not  deem  it  necessary  to  determine  the 
question  of  delivery,  and  that  it  Is  open 
for  duterminatioD  in  thia  cause.  The  ex- 
tent of  that  Judgment  is  therefore  a  And- 
ing  that  Mrs.  Pillow  had  not  paid  for  the 
land,  and  an  adjudication  that  for  this 
reason  she  could  not  demand  that  King 
restore  the  burnt  instrument;  and,  if  it  be 
operative  as  an  estoppel  to  its  fullest  ex- 
tent, it  cannot  gu  beyond  this.  RusHell  t. 
Place,  94  0  S.  006:  Dawson  v.  Parbam, 
(Ark.)  18  S.  W.  Sep.  48.  But  if  it  be  true, 
as  found  by  the  Tennessee  coart,  that  she 
had  not  paid  the  amount  stated  by  her, 
and  recited  In  the  deed  as  its  considera- 
tion, the  recital  of  a  valuable  consid- 
eration is  conclosive  between  the  par- 
ties of  that  fant.  Caraiack  v.  Lmvett,  44 
Ark.  IRO;  Galbreatb  v.  Cook,  80  Ark.  417. 
Jt  follows  that,  if  the  deed  was  iu  fact  de- 
livered. Mrs.  Pillow  acquired  rights  in  the 
land  denied  ber  In  the  decree  below,  and 
is  entitled  to  a  reversal.  The  question  of 
delivery  l>eing  vital  in  this  case,  and  not 
having  been  found  by  the  Tennessee  court, 
we  are  of  opinion  that  the  Judgment  below 
cannot  be  afflrmed.  northe  appeal  dismiss- 
ed, upon  the  Judgment  estoppel  relied  on. 

8o  at  last  the  question  must  be  decided 
from  the  evidence, — was  the  deed  deliv- 
ered? As  toit  there  Is  a  conflict  In  the  ev- 
Ideuce  which  cannot  be  reconciled.  King 
testified,  In  substance,  that  it  was  drafted 
in  pnrsuance  of  his  promise  to  leave  Mrs. 
Pillow  his  property  apon  bis  death,  as 
an  evidence  aud  pledge  of  his  intention  to 
do  it;  and  that,  In  order  to  gratify  and 

K lease  her,  it  was  kept  by  him,  subject  to 
er inspection;  botthat  Itwas  never  deliv- 
ered to  her,  or  surrendered  by  blni,  and  that 
she  never  paid  bim  a  dollar  for  It.  On  the 
other  hand,  she  testified,  in  effect,  that  she 
loaned  him  f  10,000,  and  subsequently  pur- 
chased the  place  in  eztingDishment  of  the 
loan ;  that  the  deed  was  delivered  to  and 
held  by  her;  and  that  King,  a  few  months 
after  it  was  executed,  but  more  tban  three 
years  before  her  cross-bill  was  filed,  by 
false  and  frundnlent  representations  got 
hold  of  and  banned  it.  No  other  witness 
sustains  King's  statement  as  to  the  deliv- 
ery, while  several  upon  that  point  corrob- 
orate Mrs.  Pillow's;  but  they  include  ber 
children  (very  young  when  the  events 
about  which  tbey  testify  transpired)  and 
a  female  servant,  companion,  and  friend, 
who  was  with  her  a  number  of  years,  and 
was  evidently  subject  to  her  control.  A 
review  of  the  evidence  In  detail  would  be 
unprofitable.  We  Hud  King  with  the  rec- 
ord title  to  the  land,  UHSerting  ownership. 


We  shonld  not  overturn  it,  aD<l  establish 
a  deed  alleged  to  have  been  made  and  de- 
stroyed by  hlni,  unless  the  proof  reason- 
ably satlsties  us  of  the  truth  of  the  allega- 
tion. The  conduct  of  Mrs.  Pillow  Inter- 
mediate the  execution  of  the  deed  and  the 
filing  of  her  cross-bill,  as  disclosed  by  the 
record,  Impresses  us  as  lncon8ist«Dt  with 
her  version  of  the  transaction.  Her  rela- 
tions with  King  grew  strained,  and  he 
signified  his  purpose  to  give  her  trouble 
about  the  land,  and  threatened  to  kill  any 
one  who  aided  berto  hold  it.  This  threat. 
made  upon  her  place,  to  her  sister,  roust 
have  been  communicated  to  her,  and  she 
certainly  knew  lier  rights;  yet  she  failed, 
after  it.  to  have  the  deed  recorded,  or  to 
secure  It  against  destruction  by  King. 
Such  threat  called  tor  and  would  ordina- 
rily elicit  caution  as  to  ber  rights,  and  rare 
for  the  deed,  the  entire  absence  of  whirli 
Impresses  us  as  Inconsistent  with  the  idea 
that  the  deed  had  been  delivered.  Her 
condnct  with  reference  to  the  land  during 
the  same  period  is  likewise  inconsistent 
with  her  claim  of  ownership.  The  neigh- 
bors and  public  never  beard  of  ber  claim 
during  that  time.  The  only  persons  who 
claim  to  have  heard  of  It  are  those  upon 
whom  she  relied  to  prove  generally  the 
material  facts  In  the  case.  King  seems 
from  their  statements  to  have  made  a 
habit  of  telling  them  that  the  deed  had 
been  executed,  and  particularly  that  Mrs. 
Pillow  bad  paid  In  full  for  the  land,  al- 
though, as  she  says,  the  deed  was  withheld 
from  the  record  to  conceal  her  estate,  lest 
crodltora  give  her  trouble.  These  witnem 
es  Include  her  children,— then  much  under 
the  ordinary  age  of  discretion,— her  sister, 
and  some  servants.  If  King  did  tell  them 
of  the  execution  of  the  deed  and  the  toll 
payment  of  the  purchase  money  it  is  cer- 
tainty remarkoble  that  so  many  confl 
dants  of  such  age  and  condition  so  guard- 
ed the  secret  that  the  very  near  neigiibors. 
even  the  physician  upon  the  place,  never 
heard  of  It  prior  to  the  recording  of  the 
repudiated  deeds.  After  the  rights  ma- 
tnmd,  whatever  they  were,  she  permitted 
King  to  drive  her  children  and  ber  com- 
paniim  frjjui  the  place;  and  she.  going 
with  them,  removed  to  Birmingham,  Ala., 
where  she>:onducted  a  dairy  business.  It 
Is  unreasonable  that  she  would  thus  have 
(sacrificed  her  Interests,  submitted  to 
King's  commands,  and  been  turned  from 
a  comfortable  home,  it  she  had  owned  the 
land.  After  that  she  returned  from  Bir- 
mingham, In  response  to  King'slDVitation. 
and  again  submitted  to  be  driven  from 
the  land;  but  subsequently,  as  slie  says. 
King  delivered  the  place  and  everything 
on  It  to  her,  and  left  it.  to  return  no  morv. 
They  were  absent  from  the  place  during 
the  ensuing  summer,  and  letters,  written 
at  that  time  by  her  to  the  manager  on  the 
place,  discredit  her  statement  as  to  that 
delivery,  for  they  clearly  show  that  she 
then  recognised  him  as  having  rights  on 
the  place  and  entitled  to  direct  Its  man- 
agement, which  he  did;  but  they  disclose 
an  antlrlpated  breach  with  King. In  which 
event  she  asked  tlie  manaMer,  Worley,  to 
"be  prepared  toa(it"as  she  had  requestetl. 
and  reminded  bIm  that  "he  would  kunw 
what  todo. "  In  the  san)e  letttix  she  re- 
quested the  manager  to /tell  no  oae  that 
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she  had  written  to  talm,  and  apeclnlly 
warnB  blm  not  to  Dientiun  bernamcln  Ills 
letter  to  King.  Tbis  cond net  does  not  In- 
dicate a  cooBvlonn  ownnrahlp  of  tbe  land, 
but  rather  a  hidden  pnrpoBe  to  asaert 
some  secret  claim  with  reference  to  it,  of 
which  Worley  waa  advised,  and  in  wblcb 
be  was  relied  upon  to  aid  her.  Even  alter 
she  returned  to  the  place,  and  tbe  breach 
came. and  ahe  aciserted  rlKhts.not  then  de- 
flued.bnt  hostile  to  KinK.  sherecognlied  tlie 
rif;bt  of  bis  son  to  collect  the  rents.  We 
cannot  reconcile  this  with  her  statement 
that  everything  bad  been  turned  oyer  to 
her,  and  King  gone  from  the  place  forever. 
In  all  tbe  letters  and  written  evidence 
there  is  not  a  word  to  which  our  atten- 
tion has  been  called  that  asserts,  or  even 
Boggests.  tbe  claim  she  now  sets  up.  Dur- 
ing her  stay  in  Birmloghnm  she  wrote  let- 
ters to  King,  urging  upon  him  an  appreci- 
ation and  discharge  of  bis  duty  towards 
her.  She  referred  to  bis  gifts  to  her,  to  tbe 
deed  she  now  repudiates,  and  to  bia  prop- 
erty; but  there  is  nu  mention  of  her  pur- 
chase of  tbe  property,  or  of  tbe  burnt  deed, 
and  no  intimation  that  sbe  claimed  to 
own  the  land.  Tbe  first  written  proof  of 
her  claim  is  found  in  her  answer  and  cross- 
bill in  this  case,  and  It  was  not  filed  for 
nearly  nine  months  after  tbe  suit  was 
brougbt.  tirlevonsly  wronged  as  slie  was, 
driven  from  her  property  and  home,  from 
the  eiitate  In  which  she  had  invested  the 
sacred  heritage  of  her  orphan  children, 
robbed  of  the  evidence  of  her  title,  and  at 
last  forced  Into  the  courts,  sbe  postponed 
any  assertion  of  her  rights  for  nearly  nine 
months.  Before  ber  cross-bill  was  filed  she 
resisted  an  application  to  appoint  a  le- 
ceiver,  and  relied  upon  the  deeds  she  now 
repudiates,  without  referring  to  the  one 
abe  now  sets  up.  It  is  Incredible  that  she 
could  have  acted  so  In  reference  to  prop- 
erty that  sbe  had  bought  and  paid  for, 
and  that  bad  been  conveyed  to  her  by 
valid  deed.  Sbe  offers  no  satisfactory  ex- 
plana  tion  of  her  course.  Sbe  says  she  was 
nttempting  to  indoce  bim  to  do  right,  and 
It  does  appear  that  persuasion  was  em- 
Dloyedtocontrol  his  eondnotin  other  mat- 
ters; but  In  her  written  appeals  to  bim  be 
Is  never  asked  to  restore  tbe  burnt  deed, 
or  leave  ber  to  tbe  lawful  enjoyment  of  ber 
home.  As  we  have  said,  her  written  ap- 
peals malie  no  mention  of  burnt  deeds  or 
porchased  lands,  and  the  absence  of  such 
naeution  in  letters  asserting  rights  due  ber 
and  demanding  justice  of  King  Is  Hlgiiifi- 
rant.  In  demanding  herrlghts  Itisincred- 
Ible  that  she  would  have  insisted  only  up- 
on those  that  rested  upon  no  merit,  and 
entirely  have  omitted  the  one  founded  up- 
on tbe  highest  merit.  It  cannot  be  said 
that  she  was  deterred  by  King,  for  she 
manifested,  by  the  assertion  of  other 
rights,  by  demands  that  he  meet  other 
obligations,  by  causing  him  to  be  arrested 
and  meeting  him  in  the  courts,  that  she 
rJared  to  confront  blm.  The  "sacred" 
character  of  tbe  fund  Invested,  the  depend- 
ent condition  of  ber  orphan  children,  and 
-Che  great  wrongH  that  King  had  done  her, 
-«vunld.  It  seems,  have  led  ber  to  a  prompt 
and  oneqolvocal  assertion  of  her  owner- 
ship. Its  tardy  assertion,  tlie  wrongs, 
tiardshlps,  and  deprivation   to  which  sbe 


submitted  before  making  it,  and  the  prior 
attempts  tn  assert  an  inconsistent  claim, 
malte  her  contention  improbable, — we  may 
say  incredible.  This  effect  Is  accented  by 
tbe  fact  that,  until  the  breach  came,  the 
public  and  neighbors  never  heard  of  ber 
asserted  ownership. 

It  might  be  argued  that  her  act  to  repu- 
diating the  deeds  of  1886  Indicated  that 
she  h)id  acquired  tbe  lands  by  prior  grant, 
but  It  has  little  force  In  tbe  llghtof  the  clr- 
cumstunces.  According  to  her  statement, 
she  received  under  cover  of  an  envelope  the 
voluutaryconveyance,  attached  to  which 
was  tbe  srant  reciting  a  valuable  consid- 
eration, to  which  there  was  but  one  ac- 
knowledgment. King  says  that  he  dellT- 
ered  only  tbe  voluntary  conveyance,  and 
that  tbeother  instrument  had  been  dratted, 
but  never  delivered,  and  that  Mrs.  Pillow 
assured  bim  that  on  examining  it  she  bad 
burned  It.  His  theory  is  that  on  receiving 
the  deed  of  gift  she  inserted  the  other, 
which  she  tnid  him  site  had  destroyed,  be- 
tween it  and  tbe  acknowledgment,  and  in 
that  form  fastened  them  together.  Tbe 
offlrer  who  took  the  acknowledgment  says 
there  was  but  one  deed  when  he  attached 
bis  certificate,  and  to  tbisextent  becorrob- 
orates  King.  But,  accepting  Mrs.  Pillow's 
statement  that  tbe  two  inatrumetits  came 
together  with  one  acknowledgment,  their 
contents  and  conditions  might  well  have 
Induced  her  to  reject  them.  The  deed  of 
gift  was  made  upon  condition  that  Mrs. 
Pillow  should  support  King  during  his 
life,  and  give  blm  a  bome  In  her  house; 
and,  it  he  should  survive  her,  or  she  should 
marry  during  bis  life,  or  tbe  lands  should 
beseiced  for  her  debts,  they  were  to  revert 
to  him.  The  Instruments  werecompromis- 
ing  to  iter,  (be  having  then  a  living  wife,) 
and  were  not  such  as  sbe  bad  a  reason  to 
expect  from  the  draft  of  the  former  instru- 
ment. Mrs.  Pillow  might  well  have  felt, 
as  a  witness  says  slie  stated,  that  she 
would  rather  die  than  record  them;  or 
sbe  may  afterwards  have  concluded  that 
It  was  better  to  rely  upon  a  bnrned,  nn- 
condltional  Instrument,  tbe  delivery  of 
which  she  thought  she  could  prove,  than 
accept  a  conveyance  fettered  by  such  con- 
ditions. Be  that  as  it  may,  she  preserved 
them  for  nearly  two  years  after  sbe  says 
she  threw  them  away,  then  recorded  them, 
subsequently  asserted  rights  under  them  In 
thiscase.and  afterwards  disclaimed  under 
them  only  in  an  attempt  to  establish  a 
more  desirable  grant.  These  acts  are  not 
those  of  a  person  having  a  perfect  prior 
title. 

Tbe  admitted  fact  that  the  conveyance 
was  drawn,  signed,  and  acknowledged  Is 
not  at  all  conclusive  of  its  delivery,  or  nec- 
essarily Inconsistent  with  King's  theory. 
He  bad  made  the  same  sort  of  an  instru. 
roent,  or  did  tbe  same  thing,  with  reference 
to  what  is  known  as  the  "Mosliy-Stnset 
Property,"— so  says  each  of  the  parties: 
and  afterwards,  with  her  knowledge  and 
approval,  and  in  pursuance  of  au  arrange- 
ment with  ber.  King  disposed  of  that,  and 
made  a  deed  to  it.  If,  as  she  says,  a  deed 
for  it  bad  been  deiivei'ed  to  ber,  she,  and 
not  King,  should  have  conveyed  it;  and 
tbe  fact  that  be  conveyed  it  with  her  ap- 
proval argues  that  tbey  understood  that 
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lie,  and  not  «be.  held  tho  title.  Each  party 
ascribes  to  tbat  deed  the  same  ori«;ia  and 
f>urpo8e  aa  to  this:  and,  if  it  was  not  de- 
livered, this  is  a  circumBtance  tending  to 
disprove  the  delivery  alleged  in  tbia  case. 
Wbat  ends  be  expected  to  gain,  or  purpose 
«ccompll8l],  by  drnfting  and  holding  in- 
BtrniDents  of  conveyance  subject  to  her  in- 
«pection,  we  need  not  speculate  about. 
Whatever  prompted  him  In  the  one  ease 
perhaps  prompted  blm  lu  the  otiier.  And 
aa  be  did  it  with  reference  to  one  property 
it  appears  reaaoaable  tbat  he  did  It  with 
reference  to  another.  The  fact  tbat  she 
«xhlbited  the  conveyance  to  Chambers  is 
not  necessarily  inconsistent  with  King's 
theory,  nor  at  all  conclusive  that  it  bad 
been  delivered.  It  was  Icept  In  the  house 
in  whicb  they  both  lived,  in  a  wardrobe 
to  which  either  might  guiu  access,  and, 
whether  delivered  or  held  aa  an  earnest 
that  King  would  leave  her  the  place,  abe 
■could  easily  have  gotten  it  to  sbow  to 
'Chambers.  The  fact  that  other  witnesses 
■concur  iu  her  statement  does  not  supply 
the  detects  in  her  proof,  for  her  own  undis- 
puted acts  confront  and  contradict  them, 
aa  we)l  aa  her;  and  besides,  their  attitude 
towards  her,  their  means  and  opportunity 
i;o  Icnow  and  understand  the  facts  to 
which  tbey  testify,  the  character  of  their 
'evidence,  or  Ita  irreconcilable  conflict  with 
facta  we  think  established,  Impair  its  force 
in  any  particular  In  which  it  affords  mate- 
rial aid  to  lier.  She  tesUnes  positively 
that  she  paid  for  the  land,  and  several  wit- 
nesses at  teuipt  to  sustain  her  in  this  state- 
ment. About  this  we  think  it  iraposaibie 
-that  she  be  correct.  ClrcumRtances  that 
are  admitted  show  tbat  abecould  not  have 
-done  so.  She  appears  not  to  have  had  the 
money,  and  when  abe  attempts  to  account 
fur  it,  abe  and  her  supporting  witness  dif- 
fer. Slie  says  ber  money  was  kept  by  the 
witness,  as  slie  distrusted  banks;  while 
the  witness  says  tbat  when  she  bad  money 
abe  kept  it  in  bank.  Aa  sbe  and  such  wit- 
nessen  as  materially  snstaln  ber  are  dis- 
'Credited  upon  this  material  fact,  we  can- 
not accept  their  statements  aa  satisfactory 
proof  of  other  facts  which  are  too  lmprot>- 
able  and  unreasonable  to  command  onr 
-credence.  Tbey  had  no  better  means  of 
understanding  any  other,  and,  if  they  are 
wrong  as  to  this,  it  is  reasonable  to  con- 
clude that  the  error  extends  to  such  other 
statements  as  cunnttt  be  reconciled  'with 
reason  or  admitted  facts.  When  we  turn 
to  the  other  side  to  learn  the  truth  aa  to 
the  mattera  involved,  we  abandon  the  at- 
tempt with  a  feeling  of  despair.  There  has 
tteen  so  much  of  deceit,  evasion,  and  mis- 
representation in  the  dealings  of  the  par- 
ties that  It  is  doubtful  whether  the  truth 
-can  ever  be  ascertained.  But  the  burden  Is 
on  Mrs.  Pillow  to  satisfy  us  tbat  the  title 
is  not  as  the  record  ludicatee.  In  this  she 
has  failed.  There  is  one  witness  that  testi- 
fies against  nn  interest  under  no  influence 
of  blasorpHrtialty, — her  own  conduct  with 
reference  to  the  land.  Ita  evidenite  is  con- 
«isteut  and  unequivocal,  and  disproves  the 
-claims  sbe  now  asaerta.  It  contradicts 
and  discredits  her  witnesses,  who  testify 
to  the  deiiver.y  of  the  deed,  as  well  as  her- 
aeU.  Upon  rlila  state  of  the  proof,  we  are 
by  no  means  satisfied  of  the  delivery,  and 


cannot  find  that  It  was  made.  It  follows 
tbat  there  was  no  error  in  dismissing  her 
crosa-biil,  and,  as  there  waa  no  resistance 
to  the  relief  aougbt  on  the  original  bill,  tlia 
Judgment  la  affirmed. 


Wakefibld  et  a/.v.GiLLELAND'e  Aom'r. 
(Court  cf  Appeals  ofKeatudky-   Ifansb )i,  ISiia.) 

DttTBiaCTION  or  BBttTBS— Adtavobmbstb — SCT- 
TLBXSMT  BBTITBSN  HuBS — AOC»CNTI>a  BT  £x> 
aCDTOB. 

L  Under  Qcn.  St  c.  81,  J  Ifi,  whicb  provides 
that  any  property  ^ven  by  a  father  to  his  child 
shall  be  charged  aa  an  advancemont,  the  value 
ot  the  use  and  occopatlon  of  land  by  one  child 
under  no  contract  oi  renting  mast  be  accounted 
for  by  such  child  as  an  advanoement,  even  thoogb 
th<<  land  was  held  ait  the  will  and  pleasore  of  the 
father. 

a.  A  father  rented  land  to  liis  son.  the  rent 
to  be  paid  by  improvements  to  be  maaa  on  the 
land.  The  son  occupied  the  premises  iteven  years, 
and  made  improvements  tbereoo,  worth  S2,50u. 
Afterwards  the  father  made  a  settlement  and 
executed  a  receipt  in  foil.  Held,  that  the  son 
coald  not  be  charged  witb  an  advancement,  even 
though  the  rental  'value  of  the  land  was  1550  • 
year. 

8.  Where  children  divide  between  them- 
selves the  notes  of  their  father's  estate,  and  ex- 
pressly agree  tbat,  if  any  sacb  note  should  be 
renewed,  and  made  payable  to  the  child  holding 
It,  it  should  thereafter  t>e  treated  as  so  mach 
money  received  by  the  child  to  whom  it  was  re- 
newed, the  agreement  was  binding. 

4,  An  admlniatraior  is  not  entitled  to  an  al- 
lowance for  attorney's  fees  and  costs  incurred 
by  bim  in  prosecuting  his  own  personal  interests 
as  an  heir. 

Appeal  from  LonlBTille  law  and  eqoity 
court. 

"  Not  to  be  officially  reported. " 

Action  by  John  Gllleland,  adminlatrator 
of  John  M.  Ollteland,  deceased,  agalust 
.fames  A.  Wakefield,  and  ottaera,  for  the 
purpose  of  settling  deceaaed's  estate. 
Judgment  for  plaintiff.  Detendaata  ap- 
peal.    Reversed  and  remanded. 

MvIt,  Heymnn  A  k/uir  and  Oeorge  Pn 
Relle,  for  appellants.  O'Neal,  Pbelpa  A 
Pryor,  tor  apptaiee. 

Pbtob.  J.  The  action  below  waa  insti- 
tated  by  the  appellee,  John  GUleland.  for 
the  purpose  of  settling  Ids  father's  estate, 
of  wbicli  be  was  the  personal  represenlB'. 
tire.  His  father  died  in  August,  1877,  and 
bis  motlter,  the  widow,  died  the  follow- 
ing year.  The  personal  assets  of  the  es- 
tate, or  nearly  all  of  them,  bad  been  diB> 
tribnted  by  the  appellee  prior  to  the  death 
of  his  mother,  but  when  she  died,  by  tbe 
consent  of  nil  parties  in  interest,  ber  estate 
was  taken  possession  of  by  tbe  appellee, 
and  distributed  as  If  a  part  of  tbe  estate 
of  bis  father.  There  was  no  ad  ministra- 
tion on  tbe  mother's  estate.but  both  eata  tea 
were  treated  as  one,  and  to  be  held  and 
distributed  by  tbe  appellee  without  fees 
or  reward,  except  such  costs  and  fees  aa  he 
was  compelled  by  law  to  incur.  Sncb  was 
the  agreement  and  understanding,  aa  la 
ezpres4ly  proven,  with  reference  to  tbe  e»- 
tateof  the  father,  aod.  under  the  circum- 
stances of  tbe  case,  it  must  be  inferretl  em- 
braces the  estate  of  tbe  mother  also.  The 
decedent  left  a  large  estate,  couaiating  of 
lauds  and  chosen  in  action,  to  be  dtstril. 
uted    between  tbo  appellee,   who  was  a 
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eoD,  and  the  appellaiita,  Francis  A.  Bear4 
4iDc]  Mrs.  Wakefield,  wbo  are  the  chlldrea 
of  a  deceased  daughter.  The  appellee  whs 
therefore  entitled  Id  bla  own  right  to  one- 
half  the  estate,  and  the  children  of  the  de- 
'Ceasud  daughter  tu  one-halt.  The  lands 
and  personiUty  were  divided,  and  as  to 
this  diTlalon  no  question  is  made  in  this 
case,  except  as  to  the  liability  of  the  ap- 
pellee for  oneor  more  insolvent  notes  with 
which  he  was  charged  on  the  final  Judg- 
ment, and  irom  which  be  prays  a  cross- 
appeal. 

The  principal  question  made  in  the  case, 
and  out  of  which  this  proceeding  doubt- 
lees  originated.  Is  as  to  the  advancements 
made  by  the  father,  during  his  life-time, 
to  Mrs.  Beard,  the  daughter,  and  to  the 
appellee,  his  son.  A  mass  of  testlmooy  is 
found  in  the  record  on  the  issue  aa  to  the 
advancements,  and  those  advanceuients 
are  sought  to  be  changed,  by  reason  of 
the  use  of  certain  lands  by  each  one  ot 
the  heirs  during  the  lUe  of  the  decedent, 
and  fur  the  use  of  which  It  is  claimed  they 
should  be  changed  rent,  because  it  was  a 
gift  or  donation  of  that  much  to  the  child 
by  the  father.  The  appellee  and  appel- 
lants admit  the  use  and  occupation  of  the 
land,  but  each  insists  that  the  rent  was 
paid  in  the  lasting  improvements  made; 
the  appellants  contending,  however,  that 
the  rental  value  of  the  land  occupied  by 
the  SOD  greatly  exceeded  the  value  of  the 
improvements  made,  and  to  that  extent 
the  appellee  is  chargeable.  The  appellee 
alleges  that  a  contract  was  made  between 
himself  and  bis  father  that  the  rents 
should  be  paid  In  that  way,  and,  if  not, 
that,  being  a  mere  tenant  at  will  or  suffer- 
ance of  the  land,  and  liable  at  any  time  to 
be  ousted  by  the  father,  its  use  should  not 
be  regarded  as  a  gift,  or  as  an  advance- 
ment, but  he  should  be  treated  hs  caring 
for  the  land  at  the  mere  will  of  'iu  land- 
lord, and  for  no  other  conBideru..iiii.  The 
appellants' ancestor  and  the  appellee  both 
claim,  however,  to  have  more  than  paid 
the  rents  by  the  improvements  made.  We 
think  it  well  settled  in  this  state  in  Shaw- 
ban  V.  Sbawhan,  reported  In  10  Bush,  600, 
and  in  other  cases,  that  the  value  of  the  use 
and  occupation  of  land  by  one  child  under 
no  contract  of  renting,  although  holders 
at  the  will  and  pleasure  ottbe  father,  must 
be  accounted  for  by  thechild  as  an  advance- 
ment in  the  settlement  and  distribution  of 
the  father's  estate,  and  also  settled  that,it 
there  is  a  consideration  to  be  paid  for  the 
use  that  is  merely nomlnalaud  Inadequate 
to  sacb  an  extentas  to  show  injustice  and 
inequality  in  the  distribution, the  chancellor 
will  disregard  such  a  consideration,  and 
require  the  child  recelTing  the  use  of  the 
property  to  account  for  its  reasonable 
value.  Gordon's  Heirs  v.  Gordon,  1  Mete. 
4Ky.)  %6;  Ford  T.Thompson,  Id.  582.  Nei- 
ther theintentlon  of  the  Intestate  nor  his 
contract.  If  a  mere  avoidance  of  the  stat- 
ute producing  that  inequality  attempted 
to  be  prevented  by  the  statute,  will  be  re- 
trarded  by  tbechancellorwben  called  on  to 
determine  advancements  so  as  to  produce 
equality  In  the  division  and  distribution 
of  the  estate.  The  statute  provides  that 
"any  real  or  personal  property  or  money 
given  or  devised  by  a  parent  or  grand- 
v.l8s.w.no.9 — 19 


parent  to  a  deecejidant  sliall  be  charged  to 
the  descendant,  or  those  claiming  through 
him, in  the  division  and  distrlbuttDU  of  the 
undevised  estate  of  the  parent  or  grand- 
parent, and  such  party  shall  receive  noth- 
ing more  until  the  other  descendants  are 
made  equal,"  etc.  Gen.!St.c.31,§15,  p.  374. 
There  may  be  such  disproportion  between 
the  price  given  and  the  value  of  the  thing 
delivered  to  the  child  as  to  show  of  itself 
that  the  father  and  child  regarded  the 
property, or  its  value, as  an  advancement, 
and,  if  not,  the  chancellor  would  so  deter- 
mine. Such  a  rule  would  not  destroy  th« 
right  of  the  father  and  son  to  contract 
with  reference  to  the  property  or  its  value; 
but,  when  an  estimate  placed  on  it  is 
grossly  inadequate,  the  transaction  would 
establish  the  gilt.  The  fact  that  the  esti- 
mate is  not  itsfuU  value, or  as  much  astba 
property  could  bedlsposedof  to  strangers, 
would  not  Justify  the  chancellor  in  disr»' 
garding  the  contract.  It  is  not  to  beex> 
pected  that  the  father  in  contracting  with 
the  child  would  In  any  Instance  require 
him  to  pay  the  full  value  of  the  p^opeI^' 
ty  obtained,  or  the  full  value  ot  its  use; 
but  where  the  value  fixed  Is  so  small  as 
to  be  unreasonable,  and  such  as  indi- 
cates clearlya  purpose  to  give,  and  not  to 
dispose  of  it  for  a  valuable  consideration, 
a  court  of  equity  will  charge  it  as  an  adr 
vancement. 

The  questions  in  this  case  involved  the 
rental  value  of  the  land  used  and  occupied 
by  these  parties  during  the  life  of  the  lo« 
testate.  The  farm  or  farms  cultivated  by 
each  of  the  parties  were  in  a  dilapidated 
condition,  and  the  purpose  ot  the  intestate 
was  to  have  them  improved;  and  it  is 
manifest  from  all  the  proof  in  the  case  the 
apFiellee  was  to  discbarge  bis  liability  for 
rent  by  improvements  of  a  permanent 
character,  made  on  the  lauds  he  occupied, 
and  equall.v  certain  that  the  appellants* 
ancestors  were  to  pay  their  rent  In  the 
same  way.  The  appellants  and  the  ap- 
pellee  make  the  Identical  defense  as  to  the 
claim  for  improvements,  and  the  testi- 
mony conduces  to  show  that  the  improve* 
ments  made  constituted  a  fair  and  ade- 
quate consideration  tor  the  use  of  theland. 
The  testimony  of  those  who  were  on  in- 
timate terms  with  the  inteutate  establish 
the  fact  that  bis  purpose  was  to  equalise 
his  children  as  nearly  as  possible,  and 
from  bis  declarations  made  to  those  entire- 
ly disinterested  he  was  ot  the  opinion  lie 
had  given  more  to  Mrs.  Beard  tbantu  the 
appellee,  his  sou.  This  action  was  insti- 
tuted In  the  year  1887.  The  intestate  died 
In  the  year  1877.  UIs  daughter  married 
Beard  In  the  year  1852,  nearly  18  years  be- 
fore the  death  of  the  intestate.  There  is 
proof  conducing  to  show  that  be  made  ad- 
vancements to  her  about  the  time  of  her 
marriage  In  the  way  ot  providing  her  for 
housekeeping,  and,  while  oo  specific  sum 
or  item  is  mentioned,  it  is  apparent  that 
the  father  was  of  the  Impression  he  bad  ad- 
vanced more  to  the  daughter  thau  to  the 
sou.  Taking  the  testimony,  however,  aa 
we  find  it,  and  without  any  conjecture  as 
to  what  may  have  been  advanced  toeltber 
child,  it  is  evident  the  appelleo  made  Im- 
provements on  the  Hill  farm  exceeding  in 
value  the  rents  of  the  place;  aud  while  tha 


Digitized  by  VjOOQ  IC 


770 


BOUTHWESTEBN  RBPOBTBB,  Vou  18. 


(Ky. 


testimony  la  conflicting  as  to  tbe  ▼alne  of 
the  Improvements,  and  how  they  were  paid, 
there  la  much  teatlmony  anatalnlngtbe  ap- 
pellee's view  of  the  lasue,  and  at  this  late 
day  tho  chancellor  ahoold  not  dltsturb  tbe 
effort  on  the  part  of  tbe  intestate  to  equal- 
ise hla  children  aa  he  advanced  In  years. 
As  to  the  Cane  Run  place,  It  appears  that 
the  appellee  madevaluableandlastinxim- 
provements  that  cost  as  much  aa  f2,o00; 
placing  the  full  rental  value  at  f550  per 
annum  for  the  seven  yeara,  with  much 
testimony  showing  that  it  was  not  worth 
exceeding  1450,  no  chancellor  should  un- 
dertake to  say  that  there  was  such  a 
disproportion  between  the  price  paid  the 
father  In  Improvements  and  the  value  of 
the  use  of  the  land  as  to  req all's  a  charge 
of  the  difference  as  an  advancement.  If 
the  father  had  by  writing  rented  the  Cane 
Sun  farm  to  hla  son  for  seven  years  at 
$850  or  f400  per  annum,  it  could  not  be 
said  that  socb  a  contract  evidenced  only 
a  gift  of  the  use,  and  not  tbe  transfer  of 
the  use  for  a  fair  equivalent,  although  tbe 
farm  might  have  been  rented  for  f 560  per 
annum.  To  soconstrue  the  statute  would 
be  to  prevent  any  contract  between  the 
father  and  son  for  the  use  of  the  property 
of  the  father,  unless  the  son  gave  aa  much 
as  could  be  obtained  in  the  ordinary  mode 
of  renting.  The  father  might,  and  would 
naturally,  suppose  that  the  uon  would  take 
betrer  care  of  tbe  premises,  or  be  more 
easily  controlled  in  the  government  of  the 
farm,  tnan  a  mere  stranger,  and  therefore 
would  rent  it  fur  a  less  price.  Even  as  be- 
tween tenants  who  are  of  no  kin  the  own- 
er would  in  many  instances  rent  for  a  less 
price  to  tbeoue  than  tbeother,  with  a  view 
of  having  tbepremisea protected  and  cared 
for.  While  the  appellee  may  be  denied  tbe 
right  to  teatify  aa  to  the  agreement  be- 
tween bis  father  and  himself  aa  to  tbe 
mode  in  which  the  rent  waa  to  be  paid,  it 
is  nevertheless  evident  from  the  character 
of  the  improvements  made  and  the  man- 
ner of  the  occupatioa,  together  with  the 
execution  of  tbe  receipt  by  the  father  In 
full  of  all  rente,  that  auch  waa  the  agree- 
ment between  them.  The  intestate  had 
been  told  by  bis  wife  that  he  ought  to 
make  a  settlement  with  the  appellee  of 
these  rents,  and  the  intestate  said  an  ac- 
count must  be  bad,  or  that  he  would  at- 
tend to  tbe  matter.  A  settlement  was 
made,  and  tbe  recelptln  full  executed.  No 
money  passed,  but  the  appellee  states 
that  the  Improvements  made  constituted 
the  consideration  for  Its  execution,  and 
tbe  fact  that  the  land  might  ha\'e  been 
rented  for  more  affords  no  reason  for  dls- 
tnrblng  thla  settlement  that  wad  satisfac- 
tory to  the  father. 

As  to  the  cross-appeal,  it  Is  suflRclcnt  to 
say  that,  as  tbeBeed  note  was  renewed  and 
made  payable  to  the  appellee,  it  must  be 
treated  as  so  much  of  the  estate  received  by 
him.  It  was  distinctly  agreed  that,  if  the 
notes  received  by  the  children  should  be  re- 
newed, (whether  sol  rent  (irtoBul  vent,)  and 
made  payable  to  the  child  hnldingit.lt 
should  thereafter  be  treated  as  so  much 
moneyrecelved  by  the  child  to  whom  the 
note  was  renewed.  Tbe  notes  were  divided, 
and,  If  any  of  them  were  insolvent,  they 
were  not  to  be  charged ;  but,  if  the  child 


holding  tbe  notes  renewed  fbem  payable  to 
bimself,  the  other  helra  were  no  longer 
reaponaiblei  Tbe  appellee  made  this 
agreement,  and  must  abide  by  it. 

There  are  other  questions  raised  aa  to 
the  liability  of  tbe  appellants  fur  advance- 
ments to  their  mother,  all  of  which  were 
properly  determined  by  the  chancellor. 
And  so  of  tbe  wheat  and  com  land  rented 
by  tbe  appellee;  no  charge  shoold  have 
been  made  against  b<m. 

Aa  to  tbe  question  of  attorney's  fees  and 
commissions  it  seems  to  us  tbe  court 
below  erred  In  making  tbe  allowance. 
There  was  no  administration  on  tne  es- 
tate nf  the  mother.  Tbe  notes  were  dis- 
taibuted  as  per  agreement  as  a  part  of 
tbe  father's  estate.  It  was  poritlvely 
agreed  that  no  commissions  were  to  be 
charged,  and  doubtless  adhered  to  by  all 
parties  until  this  litigation  con-menced. 
No  commissions  whatever  should  hare 
been  allowed.  Thla  litigation  assDmed 
an  Issue  purely  personal  between  the  ap- 
pellee in  bis  own  right  and  tbe  appellants, 
as  to  the  advancements  made.  He  was 
not  fighting  to  enlargethe  estate  by  show- 
ing the  advancements  made  to  bimsdf, 
but  denying  that  he  bad  received  any. 
If  an  administrator  is  allowed  attorney's 
fees  and  costs  for  prosecuting  or  defending 
his  own  personal  interest  as  an  heir  at 
theexpense  of  tbe  estate  be  repi-eflents,  Itia 
an  invitation  to  him  to  litigate,  as  it  costs 
him  nothing;  and  while,  if  a  stranger, 
aa  administrator,  had  required  these  par- 
ties tu  account  for  advancements,  he 
would  have  been  allowed  bis  costs  and 
attorney's  fees,  it  bynomeansfolluwsthat 
the  heir  wbu  makes  a  personal  contest 
can  be  allowed  bis  attorney's  fees,  be- 
cause, if  divested  of  all  personal  interest, 
be  would  have  been  entitled  as  adroln- 
latrator.  He  may  be  entitled  to  an  attor- 
ney's fee  for  a  settlement  of  the  personal 
eatatA  to  the  extent  of  $250,  and  no 
more.  This  la  ample  for  the  funds  in  bis 
hands  to  be  settled,  and  this  shoald  be  al- 
lowed him.  The  estate  should  be  charged 
with  tbe  coata  below,  excluding  all  com- 
mlsslona,  and  the  coats  In  this  conrt  divid- 
ed equally,  tbe  appellee  paying  one-halt, 
and  the  appellants  tbe  other  moiety.  For 
tbe  reasons  Indicated  tbe  Judgment  is  rc' 
versed,  and  remanded  for  proceeding^  con- 
sistent with  this  opinion. 


Rsin  V.  Hamilton  et  at. 
(Court  cf  Appeals  of  KerUnultu.    Feb.  37, 1898.) 

SURBTISB— LmiTATIOSS  OF  ACTIOXS — ObsTBCCTIOX 

— Dklat  bt  Assext. 

1.  Oen.  Bt  c.  71,  art  4,  S  8,  eztendinK  the 
time  for  bringing  "actions  mentioned  in  the  third 
art-icle  of  this  chapter"  in  case  the  persons  hav- 
ing tbe  right  to  bring  them  be  under  certain  div 
abilities,  does  not  apply  to  article  6,  $  4,  of  the 
same  chapter,  proviaing  that  an  action  against 
sureties  must  be  brought  within  a  certain  time 
after  the  cause  of  action  accrued. 

2.  About  a  month  before  tbe  expiration  of 
the  period  of  limitation  on  a  note,  a  new  note  for 
the  amount  thereof  was  sent  to  the  surety,  with 
a  requost  that  he  sign  and  then  mail  it  to  the 
principal.  He  delayed  doing  this  until  the  la'U 
day,  and,  when  the  principal  received  the  note, 
he  refilled  to  sign  it.  Held,  that  there  tras  n) 
obstruction  or   hindrance   on    the  part  of  tbe 
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■oroty,  within  Gen.  8t  «.  71,  art  0,  t  G,  pro- 
viding that  if  a  sore^  obstruot  or  hinder  his  be- 
ing sued,  the  time  or  such  obstruction  shall  not 
be  computed  as  part  of  the  time  of  limitation. 

8.  Neither  was  the  act  of  the  surety  in  sign- 
ing the  note  an  assent  in  writing  to  a  delay,  with- 
in the  further  provision  of  article  6,  {  5,  that 
"any  delay  assented  to  by  the  surety  in  writing" 
shall  not  M  computed  as  part  of  the  period  of 
limitation. 

Appeal  from  circuit  coart,  MoDtgomery 
county. 

"Not  to  be  officially  reported." 

Action  by  Elliabeth  J.Reid  a{;alDat  J.  R. 
BoKera  and  A.  W.  Hamilton,  respectively 
principal  and  surety,  on  two  notes.  Hnm- 
llton  alone  answered,  and  Judgment  was 
rendered  In  bla  favur.  Plaintiff  appeals. 
Affirmed. 

R.  Seld  Rogers  and  B.  L.  Stone,  for  ap- 
pellaot.  W.  A.  Suddtttb,  B.  F.  Huckner, 
and  Tyler4k  Apperaon,  for  appellees. 

LBwm,  J.  December  7,  1874,  J.  R.  Rog- 
ers, as  principal,  and  appellee  A.  U.  Ham- 
ilton, bis  snrety,  executed  a  promissory 
note  to  appellant,  E.  J.  Reld,  for  fl,291.- 
88,  payable  two  years  after  date,  and 
bearing  interest  at  the  rate  of  10  per  cent, 
per  annum  until  paid.  On  the  same  day 
the  same  parties,  as  principal  and  surety, 
executed  a  note  to  D.  Hibbler  for  the  same 
amount  and  due  at  the  same  time  as  the 
other,  and,  like  it,  bearing  10  per  cent.  In- 
terest. April  20, 1886,  Hibbler.  In  writing, 
assigned  tbe  latter  note  to  appellant, 
wbereby  she  became  owner  of  both;  and 
November  10, 1884,  she  instituted  this  ac- 
tion to  recover  Judgment  for  the  aggregate 
amount  of  tbe  two  notes,  and  interest  from 
date,  but  at  tbe  rate  of  only  6  percent, 
per  annum  from  1878,  when  it  Is  alleged 
there  was  an  agreement  It  should  lie  there- 
after so  computed.  J.  R.  Rogers  does  not 
appear  to  have  made  any  defense  to  the 
action ;  but  appellee  pleaded  and  relied  for 
his  defense  upon  section  4,  art.  S,c.  71,  Uen. 
St.,  wbieh  provides.  In  substance,  that  a 
surety  In  a  con  tract  such  as  tbe  uotes  sued 
on  shall  be  discharged  from  all  liability 
thereon  when  seven  years  shall  have 
elapsed  without  suit  thereon  after  the 
cause  of  action  accrued.  As  more  than 
seven  years  have  elapsed  after  December  7, 
1878,  when  tbe  two  notes  became  due  be- 
fore November  10,  1884,  when  this  action 
was  commenced,  it  Is  obvious  appellant 
was,  as  adjudged  by  the  lower  court,  dis- 
charged from  all  liability  thereon,  unless 
some  one  of  tbe  grounds  relied  on  for 
avoiding  operation  of  tbe  section  referred 
to  be  available. 

1.  It  Is  contended  that,  as  appellant  was 
a  married  woman,  when  hercausebf  action 
accrued  tbe  statute  of  limitation,  pleaded 
by  appellee,  did  not  begin  to  run  against 
ber  until  the  death  of  her  husband  and  re- 
moval of  disability  of  coverture,  April  13, 
1884,  being  qnalifled  and  restricted  by  sec- 
tion 2,  art.  4,  same  chapter,  which  pro- 
vides as  follows:  "If  a  p<>rBon  entitled  to 
bring  any  of  the  actions  mentioned  In  the 
thini  article  of  this  chapter  •  •  •  wasat 
tbe  time  the  cause  of  action  accrned  an  in- 
fant, married  woman,  ur  of  unsound  mind, 
tbe  action  may  be  brought  within  the  like 
number  of  years  after  the  removal  of  such 
disability   •   •  •   that  Is  allowed  to  a  per- 


son having  no  such  Impediment  to  bring  tbe 
same  after  the  right  accrued. "  It  seems 
to  us  very  clear  that  the  purpose  of  this 
section  was  simply  to  prolong  In  favor  of 
persons underdisablllty  tbeseveral  periods 
prescribed  by  tbe  preceding  third  article, 
within  which  the  different  classes  of  civil 
actions  therein  designated  shall  be  com- 
menced; and  the  saving  or  exception  was 
not  intended  toapply  at  all  to  the  distinct 
and  subsequent  provisions  of  article  6, 
for  benefit  of  sureties,  which  are  them- 
selves exceptional. 

2.  Whether  the  next  ground  relied  on  Is 
available  depends  upon  tbe  proper  con- 
struction and  application  of  section  5,  art. 
6,  which  provides,  in  substance,  that  "if 
sucb surety  shall  abscond,  conceal  himself, 
or,  by  removing  from  the  state  or  other- 
wise, obstruct  or  binder  his  being  sued,  the 
time  of  such  obstruction  shall  not  be  com- 
puted as  part  of  tbe  time  of  limitation, 
seven  years." 

It  Is  not  contended  appellant  abscond- 
ed, concealed  himself,  or  removed  from 
the  state;  and  themain  question  is  wheth- 
er he  obstructed  or  hindered  his  being 
sued,  which  must  be  decided  upon  tbe 
facts  proved,  about  which  there  seems  to 
be  no  controversy.  It  appears  that  Octo- 
ber 23, 1883,  Judge  Richard  Reid.  bnsband 
of  appellant,  prepared  a  new  note  tor  $8,- 
088,  aggregate  amount  of  the  two  notes 
sued  on, and  interest  to  that  date,  payable 
to  appellant  one  day  after  date,  and  In- 
closed In  It  a  letter  dated  Frankfort,  ad- 
dressed to  appellee  Hamilton  at  Mt.  Ster- 
ling, requesting  him  to  sign  and  then  mall 
it  ti>  J.  R.  Rogers,  tbe  principal,  tor  his 
signature.  But  appellee  does  not  seem  to 
have  responded  to  that  letteruntll  Decem- 
ber 6, 1883,  one  day  before  expiration  of  the 
period  of  seven  years  from  accrual  of  the 
cause  of  action  on  tbe  two  notes,  though 
It  Is  evident  he  bad  in  tbe  mean  time  re- 
ceived one  aud  perhaps  two  others  on  the 
same  subject.  In  bis  letter  of  December 
6th  he  Informed  Reld  that,  though  Intend- 
ing to  do  so,  he  had  probably  not  before 
sent  tbe  note  to  Rogers,  but  that  he  had 
first  then  signed  and  sent  it,  ur  another 
like  it,  to  Rogers.  But  Rogers  refused  to 
sign  it,  and  about  February  20, 1884,  sent 
tbe  note  signed  by  appellee  only  to  Reld, 
and  never  did  sign  It  until  after  this  action 
was  Instituted  for  Judgment  on  tbe  two 
original  notes,  aud  then  signed  it  subject 
to  ratification  of  appellee,  who  refused  to 
assent  or  be  bound  by  It.  Thereis  evidence 
showing  that  appellee,  some  time  during 
the  summer  and  fall  of  1884,  stated  verbal- 
ly to  tbe  agent  and  attorney  of  appellant 
his  willingness  to  still  be  bound  as  surety 
If  Rogers  would  sign  the  note. 

The  terms  "obstruct  or  hinder,"  as  held 
In  Kennedy  v.  Foster,  14  Bush,  479,  tolluw- 
IngColenian  v.  Walker,8  Mete.  (Ky.)6X, im- 
port resistance  and  obstruction  of  rights, 
and  nnless  acts  complained  of  by  a  credit- 
or are  In  point  of  fact  sucb  as  would  hin- 
der and  prevent  him  bringing  suit,  not- 
withstanding his  desire  to  do  so,  they  can- 
not De  properly  said  to  obstruct  or  hinder 
hlni,  in  the  meaning  of  the  statute,  it  Is 
true  the  words  of  the  Revised  Statutes  con- 
strued In  Coleman  v.  Walker  were  "defeat 
and  obstruct,"  Instead  of  "obstruct  and 
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Unctor;"  btttno  praetteatle cHflBtenee  was 
recogrnlsed  In  Kennedy  ▼.  Foster,  nor  do 
we  now  perceive  any.  It  was,  buwever, 
beld  in  Newton  r.  Oaraon,  80  Ky.  809,  that 
delay  of  tbn  creditor  to  sue  beyond  tbe 
period  of  seven  years,  wbeu  procured  by 
fraud  of  the  surety,  is  properly  treated  as 
«n  obatructiun  or  hindrance.  But  we  do 
not  thlnlt  tbe  facts  of  tbis  case  sbow  ob- 
strnction  or  hindrance  of  theappellee's  be> 
ins  sued,  according  to  that  or  any  reason- 
Mble  meaning  which  may  he  given  to 
those  terms.  It  will  be  observed  that  in 
October,  1883,  when  Jndge  Beld  wrote 
bis  first  letter  to  appellee,  reqaestlng 
renewal  of  the  notes,  which  was  a  vol- 
<untary  and  unsolicited  act  on  his  part, 
appellee  had  made  no  promise  to  renew, 
nor  request  for  delay  in  bringing  suit, 
vor  does  he  appear  to  bave  done  or  said 
anything  afterwards  which  obstructed 
or  hindered  bringing  suit;  for  he  was  in 
tact  under  no  promise  or  obllgatloo  to 
procure  his  principal  to  sign  tbe  renewal 
note,  nor,  so  far  as  this  record  shows,  did 
he  inform  Reld  he  would  do  so,  ontil  the 
letter  of  December  6.  1883,  was  written  to 
Reld  at  Frankfort,  too  late  then  to  bring 
suit  in  Montgomery  county.  Ho  if  tliere 
was  In  any  sense  obstruction  or  hindrance 
to  appellant  suing  on  tbe  two  notes  pre- 
vious to  December  7, 1K8S,  ft  certainly  wae 
not  cansed  by  appellee.  But  even  if  be 
bad,  by  any  act  of  his.  obstmcted  or 
hindered  appellee,  and  before  Febraary  20, 
1884,  there  was  no  obstruction  or  bin- 
•drance  onany  acconnt  whatever  after  that 
■date;  for  Kogera  having  then  informed 
appellant  or  her  husband  that  he  would 
not  sign  tbe  new  note,  which  bad  to  be 
done  in  order  to  render  it  obligatory  on 
appellee,  bis  surety,  there  was  nothing  to 
obstruct  or  hinder  bringing  salt  on  tbe 
two  original  notes.  But, instead  of  doing 
so  within  a  reasonable  time,  suit  was  not 
brought  until  November  10,  1884,  when 
seven  years  had  expired,  excluding  all  the 
time  from  computation  that  there  is  the 
least  reason  for  doing.  What  may  have 
been  said  by  appellee  to  the  attorney  and 
agent  of  appellant  during  the  summer  and 
fall  of  1884,  being  verbal  and  founded  on 
noconsideratiun.fllgnlflesnotblng;  for  ap- 
pellee was  then  released  from  all  obliga- 
tion as  surety,  and,  e\en  it  Rogers  had 
signed  the  note  before  November  10, 1884, 
instead  of  subsequent  to  that  time,  it 
would  not  have  been  eniorcuable.  And 
tbat  appellant  considered  him  liable,  if  at 
all,  upon  the  two  original  notes  only,  is 
shown  by  tbe  fact  of  her  suing  on  them. 

8.  Nor  do  we  think  tbe  act  of  appellee  in 
signing  tbe  new  note  can,  be  regarded 
in  the  meaning  of  tbe  statute  "a  delay  as- 
sented to  by  the  surety  In  writing;"  and 
even  if  it  could.  February  20, 1881.  was  the 
farthest  time  to  which  appellant  was  under 
tbe  least  obligation  to  delay  suing  on  the 
two  notes.  The  verbal  agreement  alleged 
to  have  been  made  by  appellant  in  1878, 
if  binding  on  him  at  all,  amounted  to  no 
more  than  he  was  already  bound  to  do, — 
certainly  cannot  be  construed  as  prolong- 
ing the  time  beyond  the  statutory  limit 
within  which  actionon  the  notes  might  be 
brought  against  him  as  surety ;  andconse- 
quently  tbe  court  did  not  err  in  overruling 


the  motion  to  file  an  amended  petttfon  set- 
ting up  that  agreement.  Nor  was  It  oror 
to  give  a  peremptory  instruction  to  the 
Jury  to  find  for  the  defendant.  Judgment 
afBrmed. 

Holt,  J-,  not  sitting. 


Boss  T.  Parish  et  axA 

(Court  cf  Appeals  <tf  KetUueky.    Feb,  27,  WBSL) 

MiRMsn  WoMCS— CoxTBT^Airaas — OonxHaKar 

iMTJiREST. 

Several  persoikat  Including'  G.  and  S., 
agreed  as  to  their  respeotive  Interests  ia  oertoia 
lands,  and  a  deed  was  executed  in  aocordanoa 
therewith,  by  which  C.  and  B.  were  each  given 
one-tblrd  of  tbe  land  for  life,  remainder  to  their 
childrern,  provided  that,  if  either  died  without 
issue,  her  Interest  should  go  to  the  oUier.  C. 
hod  a  husband  at  tbe  time,  and,  a  few  ds^  there- 
after, B.  married;  and  her  husband  brought  an 
acUoa  to  set  aside  the  deed,  claiming  Uutt  his 
wife  was  entitled  to  a  fee-simple  interest.  A 
compromise  was  made,  and  a  deed  was  executed, 
changing  the  previous  deed,  in  that  it  gave  to 
each  of  the  husbands  a  life-estate  in  the  wife's 
interest.  Held,  in  an  action  by  G.  's  husband  to 
recover  a  life-estate  in  his  wife's  interest,  she 
liavlDg  died  witbont  Issue,  tbat  the  second  deed 
was  an  executed  oonveyanoe  of  a  contingent  in- 
terest, founded  on  a  valuable  ooDsideration,  whioh 
C.  was  not  incapacitated  from  executing  by  rea- 
son of  her  coverture. 

Appeal  from  clrcait  court,  Montgomery 
county. 

"Not  to  be  oflReially  reported." 

Action  by  John  W.  Ross  against  .Tames 
8.  Parish  and  wife  to  recover  a  life-estate 
in  certain  lands.  Judgment  for  defenU* 
ants,  and  plaintiff  appeals.    Reversed. 

W.  A.  Saddatb,  W.  O.  Dealing,  and 
ToBBg,  MltcbeH  &  Young,  for  appellant. 
H.  L.  Stone  and    Wood   A  Dhj,  for  ap- 

PBYua,  J.  George  Ferguson  died  many 
years  ago,  leaving  at  bis  death  two  chil- 
dren snrvlvtng  hhn,  as  well  as  hie  widow, 
who  subsequently  married  Parish.  Prior 
to  bis  death,  be  owned  a  valuable  tmct  ot 
land  in  the  county  of  Montgomery,  con- 
taining 486  arres.  For  some  reason  he 
conveyed  this  entire  tract  of  land  to  one 
Sfouer;  and  in  the  briefs  ot  counsel  it  is 
said  that  be  was  about  to  Join  the  Confed- 
erate army,  and  executed  the  conveyance 
to  Stoner  to  prevent  the  conflncatlon  of  bia 
estate.  There  is,  however,  no  testimony 
on  whicb  to  base  this  statement ;  and  It  Is 
not,  therefore,  necessary  to  consider  It. 
The  grantee,  Stoner,  conveyed  the  land  to 
William  Ferguson,  the  father  of  tbe  flrat 
grnutee,  George  Ferguson,  Jr.,  and  Will- 
lam  Ferguson  then  conveyed  tbe  land  ab- 
solutely to  the  widow  of  George  Fergu- 
son. The  widow  having  married  Parish, 
and  the  latter  having  paid  off  or  assumed 
large  debts  due  by  George  Ferguson,  hla 
wife's  first  husband,  Parish  and  bia  wife 
and  the  two  children  left  by  Ferguson. 
Cordle  and  Eugenie,  the  children  being  ot 
age,  undertook  to  partition  the  estate,  or 
rather  to  settle  and  agree  as  to  tbe  extent 
of  each  one's  interest  In  this  tract  ot  land. 
The  oldest  daughter,  Cordle,  had  married 
William  Robertson :  tbe  youngest.  Euge- 
uif »  being  single.    They  agreed  aa  to  their 
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reapectlre  laterpflts  ia  the  land ;  and,  by  m 
conveyance  properly  executed  and  record- 
ed, it  appears  that  the  two  girls  were  to 
have  one-third  of  the  land  each  (or  Ule,  re- 
mainder to  their  children,  and,  if  one  died 
withunt  leavlngissue,  her  Interest  to  go  to 
the  sarviror.  In  a  few  days  .after  this 
agreemeut  and  a  conyeyance  of  record  had 
been  made,  Engenle  married  the  present 
appellant,  John  W.  Boss;  the  contract  nf 
marriage  having  been  agreed  npon  prior 
to  the  conveyance.  Boss  and  his  wife  be- 
came dlsaatlsfled  with  the  terms  of  settle- 
ment evidenced  by  the  deed  referred  to, 
and  filed  a  petition  in  equity  seeking  to 
cancel  the  conveyance  on  the  ground  that 
the  wife  was  entitled  to  a  fee-simple  inter- 
eat  in  the  land,  and  on  the  further  ground 
that  theconveyance,execated  wlthontthe 
knowledge  of  the  husband  a  few  days  before 
the  marriage,  affected  bis  marital  rights. 
The  parties  In  interest,  Parish  anil  wife  and 
BobertRon  and  his  wife,  were  all  before 
the  court ;  and  not  long  after  the  BUng  of 
the  petition  by  Boss  and  wife  a  compro- 
mise and  settlement  of  the  qaestions  In- 
Tol  ved  was  effected  by  tlie  execution  of  an- 
other conveyance,  dated  on  the  28tb  of 
December,  1843,  entered  into  between 
Bobertson  and  his  wife,  Cordie,  and  Ross 
and  his  wife,  Eugenie.  This  deed  was 
signed,  aclinowledged,  and  recorded ;  and 
the  action  of  Boss  and  wife,  filed  to  cancel 
the  first  deed,  made  ua  the  24th  of  Octo- 
ber, 1881,  was  dismissed.  The  deed  of  De- 
cember, 1883,  changes  the  deed  of  October, 
18^1,  In  this  respect:  It  gives  to  the  hus- 
band of  each  of  the  daughters  a  llfe-eatate 
« in  the  land,  whereas  by  the  terms  of  the 
first  deed,  If  one  of  theslsters  died  without 
issue,  her  interest  passed  at  once  to  tlie 
survivor.  Mrs.  Boss  had  given  birth  to  a 
child,  that  lived  but  a  few  months,  and 
finally  she  died ;  and  at  her  death  her  hus- 
band claimed  a  life-estate  in  her  interest  in 
the  laud, and  instituted  the  present  action 
to  recover  it.  It  was  defended  by  Bobert- 
son and  bis  wife  on  the  ground  that  when 
the  deed  of  December,  1888,  was  executed, 
Mrs.  Robertson  was  a  fiiiae  covert,  and 
disabled  for  tliat  reason  from  making  any 
Bucli  agreement  as  is  evidenced  by  the 
deed  under  which  the  life-estate  is  given 
to  tlieir  reepectlTe  husbands. 

Many  authorities,  English  and  Ameri- 
can, ba  ve  been  referred  to,  in  which  family 
settlements  have  l>een  sustained,  andother 
authorities  for  the  defense,  to  the  effect 
that  an  executory  agreement  by  a  married 
woman,  by  which  she  agrees  to  sellorcon- 
vey  her  estate.  Is  a  nullity,  and  cannot  be 
enforced  against  her.  It  seems  to  us  that 
these  qaestions  are  not  Involved  in  this 
controversy.  The  only  question  is,  was 
Mrs.  flobertson  Incapacltarpd,  by  reason 
of  ber  coverture,  from  executing  a  deed  to 
land  In  whl<>h  she  bad,  as  to  a  part,  a  vest- 
ed estate,  and  as  to  the  balance  a  contin- 
gent Interest?  The  chancellor  below  re- 
garded the  deed  of  December,  1883,  as  an 
executory  contract,  and  declined  to  grant 
the  relief,  denying  to  the  husband  of  Mrs. 
Boss  all  Interest  In  the  land  left  by  his 
wife.  What  Interest  did  Mrs.  Robertson 
have  in  this  land?  By  the  deed  of  Octo- 
ber. IKNl,  she  had  one-tblnl  IntereMt  In  her 
own  right,  and  an  Interest  In  the  one-third 


owned  by  Mrs. Boss,  her  slBter.contingent 
npon  the  death  of  Mrs.  Roes  without  Is- 
sue, and  her  being  the  surrivor.  Botb 
contlngenries  happened.  Mrs.  Boss  died 
childlesB,  and  ber  sister,  Mrs.  Robertson, 
survived  ber,  and  but  for  the  deed  of  De- 
cember, 1883,  would  be  the  fee-simple  own- 
er of  her  sister's  Interest,  without  the  iu- 
eumbrance  of  thehnsband's  life-estate.  It 
is  argued  that  Mrs.  Bobertson  bad  noth- 
ing to  sell;  that  It  was  a  mere  expectant 
Interest,  without  any  right  existing  that 
would  pas^  by  the  conveyance.  There  Is 
a  manifest  distinction  between  a  mere  in- 
terest In  expectancy  and  a  contingent  in- 
terest, that  must  vest  if  the  event  trans- 
pires by  which  the  title  passes.  A  married 
woman  may  not  be  estopped  to  deny  her 
right  to  convey  land  that  she  might  inher- 
it from  her  brother  and  sister;  but  where 
she  already  has  an  Interest,  whether  vest- 
ed or  contingent,  it  Is  the  subject  of  sale, 
and  she  can  convey  It  with  the  same  effect 
as  if  invested  with  the  tee.  Here,  then.  Is 
an  executed  conveyance  by  which  each  hus- 
band is  to  have  a  Ufe-eetateln  the  wife's 
land,  based  upon  a  yaluable  considera- 
tion, and  that  is  the  dismissal  and  con- 
promise  of  a  litigation  that  might  have 
resulte<l  disastrously  to  the  present  appel- 
lee. Suppose  Ross,  Instead  of  asking  to 
cancel  or  reform  the  conveyance,  bad  set 
up  an  adverse  title  to  this  land,  or  a  part 
of  it,  and  sought  a  recovery  by  bis  peti- 
tion. As  a  compromise  of  that  litigation, 
what  would  have  prevented  the  husband 
and  wife  from  ironveylng  by  deed  any  part 
of  the  land  in  controveray  ?  Here  Ross  and 
wife  claimed  the  fee,  and  they  compro- 
mised by  saying  that  "yon  [Ross]  may 
have  a  life-estate;"  and  still  it  is  Insisted 
that  the  deed  is  void,  or  merely  executory, 
because  Mrs.  Bobertson  had  no  Interest  to 
convey,  when  thecontlngent  Interest  pass- 
ing to  her  by  the  deed  of  October,  1881, 
which  was  the  principal  subject-matter  of 
the  II  tiga  tlon.  The  deed  of  December,  1883, 
Iscomplete.  There  Is  no  contract  toenforc& 
against  the  married  woman,  and  all  the 
chancellor  has  to  determine  is,  did  this 
deed  pass  to  Boss  a  llf<^e8tate?  There  can 
beno  doubt  on  this  subject.  Thehusband 
has  a  llfe-esta  te  in  his  wife's  interest.  The 
Jndsrment  below  Is  reversed,  and  the  cause 
remanded  for  proceedings  consistent  witb 
this  opinion. 

Holt,  J  ,  not  sitting. 


Brbrdino  et  al.  ▼.  Tobin. 

ToBiN  T.  8M1TH  et  ax. 

(CoTirt  <tf  Appealt  of  Kentudiy.    Feb.  27, 1893.) 

UOSVBTANCS    BT    UaKKIBD  WOM AN  —  VaUDITT — 

ABBiQirvBNT  or  Gauss  ot  Aotiom— Rioht  to 

Sui. 
1.  Where  a  husband  gave  a  mortgage  on  real 
estate,  the  fee  of  which  was  in  his  wife,  who  in 
the  aoknowledgment  merelv  "relinquished  any 
right  of  dower  In  the  land, "  the  mortgafire  is 
void,  nnder  Gen.  8t.  p.  520,  {  8;  p.  280,  g  80;  p. 
268,  {21, — requiring  a  married  woman,  on  convey- 
ing her  separate  real  estate,  to  sign  and  acknowl- 
edge the  conveyance,  such  conveyance,  when 
recorded,  to  be  evidence  that  It  was  voluntarily 
executed  and  acknowledged,  except  when  on  Its 
face  the  acknowledgment  shows  that  only  a  re- 
linquishment of  dower  was  intended. 
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2.  Where  «  husband  paid  a  note  as  Boratyfor 

the  maker,  and  took  up  the  note,  and  afterwards 
assigned  It  to  hts  wife,  such  assignment  did  not 
Klve  her  the  right  to  sne  in  her  individual  name 
alone. 

Appeal  (rum  circnit  conrt,  Cumberland 
coanty. 
"Not  to  be  officially  reported. " 
Action  by  Mlttle  BreAdlns  and  others 
a^alnHt  Hetty  Tobin,  and  action  by  War- 
mn  Tobln  and  wife,  continued  after  tbe 
death  ot  Tobin  in  the  name  ot  hla  wife, 
agalnnt  G.  K.  Smith  and  wile.  The  ac- 
tions wureconaolidated,  and  from  theJudK- 
ment  rendered  both  partieii  appeal.  Af- 
firmed. 

Porter  A  McQaowa,  tor  Mittle  Breeding 
and  others.  Saadldgv  A  S&adidge,  P.  n . 
Hardla,  and  Af.  O.  Allen,  tor  Hetty  Tobln. 

Holt,  C.  J.  Warren  Tobln  dled«hildleM 
on  April  18. 1887,  at  tbe  age  of  79.  leavlnK 
the  appellee  Hetty  Tobln  as  bis  widow. 
They  were  married  in  1852,  tbe  relation 
proving  a  happy  one.  He  owned  at  tbe 
time  of  tbe  marriage  tbe  home  place,  upon 
wbicb  they  subsequently  lived,  and  some 
personal  property.  Roth  were,  however, 
frugal  and  induRtrioua,  and  he  became  the 
owner  ot  other  land  and  more  personal 
estate.  January  1,1887,  he  conveyed  to  her 
one-balf  bis  land  in  thecounty  of  their  resi- 
dence, and  transferred  to  ber  a  lot  of  notes, 
the  amount  ot  wbicb  la  not  shown,  as  It 
does  not  appear  how  much  ot  them  were 
then  unpaid  ;  and  on  March  11th  following 
he  conveyed  to  her  the  balance  of  his  land 
and  Bome  personal  property.  The  princi- 
pal one  of  these  two  actions  was  brought 
by  the  children  ot  one  ot  bis  deceased 
brothers,  suing  tor  themselves  and  mtuiy 
other  heirs  whose  names  and  resldtocee 
are  unknown,  to  set  aside  tbedeeds  to  the 
widow  upon  the  ground  that  they  were 
procured  by  fraud  and  undue  influence,  and 
that  the  grantor  was  mentally  incompe- 
tent to  make  them.  Among  tbe  notes 
transferred  to  the  widow  was  one  which 
ber  husband  bad  paid  oft  to  one  Parmley, 
as  the  surety  of  U.  R.  Smith,  who  is  tbe 
husband  ot  one otthenieces.  wbolssuing  to 
annul  tbe  deed.  Her  husband  also  held  a 
note  executed  to  hlni  by  Smith,  and  this 
was  also  transferred  to  her.  The  payment 
ot  this  note  purported  to  be  secured  by  a 
mortgage  upon  land  which  was  tbe  gen- 
eral estate  ot  Mrs.  Smith.  Tbe  liability  as 
surety  to  Parmley  was  also  embraced  by 
its  terms.  During  tbe  life  of  Warren  To- 
bln, but  after  the  transfer,  ault  was 
brought  In  the  names  of  himself  and  wife 
upon  the  note  given  to  him, and  also  tore- 
cover  what  be  bad  paid  as  surety,  and  to 
enforce  the  mortgage.  He  died  pending 
the  suit.  It  was  CDneolldated  with  the 
action  to  set  aside  the  two  deeds,  as  Mrs. 
Smith  claimed  she  was  In  fact  entitled  to 
an  Interest  In  the  estate.  Upon  final  bear- 
ing, tbe  relief  sought  in  It  was  refused, 
save  a  personal  judgment  against  G.  R. 
Smith  upon  his  note  given  to  Tobln,  and 
the  widow  of  the  latter,  by  cross-appeal, 
now  complains.  The  claim  of  her  has- 
bund,  however,  for  what  be  bad  paid  as 
the  surety  ot  Smith  was  but  an  account 
In  his  favor.  It  wns  not  assignabie, so  as 
to  vest  tbe  right  in  the  assignee  to  sue 


alone.  Its  transfer  to  tbe  wife  did  not  give 
her  the  right  to  sue  tor  it  In  her  Individual 
name  alone.  After  the  death  ot  her  hus- 
band, no  personal  representative  ot  bis 
ever  nnlted  In  tbe  action.  An  enforcement 
of  the  mortgage  was  also  properly  refnsed. 
It  was  tbe  land  of  Mrs.  Smith.  She  was 
a  married  woman,  and  not  bound  by  any 
conveyance,  unless  executed  In  substantial 
compliance  with  tbestatute  antborlsing  a 
/tnte  eorart  to  execute  such  an  InBtrninent. 
The  acknowledgment  shows  that  she 
merely  relinquished  any  right  o(  dowtr 
in  the  land.  Whatever  may  ha  ve  been  tbe 
real  intention  in  Its  execution,  a  conrt 
must  determine  the  matter  by  the  Instru- 
ment, and  It  is  clear  that  It  was  nut  Huffi- 
cient  as  a  mortgage  ot  ber  right  to  tbe 
land.  Strunk  v.  Manney,  7  Ky.  Law  Rep. 
218.  Many  witnesses  have  testified  in  the 
other  case  pro  et  coo  as  to  the  competency 
ot  Warren  Tobln  to  execute  tbe  deeds  to 
his  wife.  There  Is,  as  Is  usual  In  suefa  a 
case,  quite  a  volume  ot  teiitlmony  upon 
this  subject.  It  is  somewhat  singular 
that  be  should  have  conveyed  to  ber  some- 
thing over  one-balf  bis  estate  on  January 
1, 1887,  and  then  so  soon  after  bMTe  con- 
veyed to  ber  tbe  remainder.  A  eai^ul  re- 
view of  tbe  evidence,  however,  falls,  in  our 
opinion,  to  show  a  sufficient  reauon  tor 
upholding  the  one  and  setting  aside  the 
other  conveyance.  The  grantor  was.  as 
is  shown  by  tbe  entire  testimony,  a  firm, 
resolute  man,  unchangeable  In  purpose, 
and  very  selt-wllled.  While  somewhat  ec- 
centric, yet  he  was  endowed  with  good 
sense  and  well  Informed.  In  1884  be  bad 
a  spell  ot  sickness,  which  is  described  as* 
nervons  prostration.  After  this,  and  be- 
fore he  had  the  one  which  ended  in  bis 
death,  he  had  several.  It  Is  quite  certain 
that  when  so  affected  be  was  not  compe- 
tent to  attend  to  business.  He  was  then 
stihject  to  delusions,  and  not  only  many 
other  witnesses,  but  tbe  appellee  Hetty 
Tobln  herself  says  that  be  was  at  such 
times  unfit  to  do  business.  Tpon  the  oth- 
er hand,  it  Is  equally  well  shown,  perhaps, 
that,  when  not  under  the  influenve  of  these 
spells,  be  was  In  business  capacity  above 
tbe  average.  After  his  first  sickness.  In 
1884,  be  employed  an  agfnnt  to  transact 
much  ot  hts  tiusiness.  This  gentleman 
prepared  both  the  deeds  to  the  wife.  Tbe 
evidence  shows  he  did  it  tor  the  grantor. 
Each  was  witnessed  by  a  gentleman  who 
bad  been  the  family  physician  for  many 
years,  and  also  by  a  near  neighbor,  both 
ot  whom  are  evidently  men  ot  character 
and  intelligence.  One  of  them  was  also 
witnessed  by  tbe  deputy  county  court 
clerk.  These,  as  well  as  one  or  more  per- 
sons who  were  present  at  the  time,  ssy 
that  when  tbe  deeds  were  executed  the 
grantor  was  entirely  competent  tn  make 
ihem :  that  they  were  either  read  to  or  by 
him;  and  that  he  understood  what  he 
was  doing.  He  appears  to  have  im- 
proved, both  pbyslcDlly  and  mentally, 
from  some  time  in  December,  1886,  until 
his  last  lUnesR,  in  April  following,  and 
during  this  Interval  but  tew  ot  tbe  wit- 
nesses saw  him  who  testify  to  incompe- 
tency. There  is  no  evidence  ot  any  undue 
Influence  upon  tbe  part  ot  tbe  wife,  now 
the  widow.    She  frankly  testifies  that  un 
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the  niebt  before  the  flret  de«d  w&a  made 
she  aaked  her  husband  to  make  proTision 
for  her.  Outalde  uf  this  there  ia  nu  evi- 
dence showing  anything  like  Importonity, 
and  it  is  not  ot  a  character  to  vitiate  the 
act.  Conceding  that  the  wile  procored 
blin  to  make  tbe  deed,  then,  as  sbe  is  tlie 
beneficiary,  she  would  show  that  it  was 
his  own  free  act,  done  when  be  was  com- 
petent to  transact  business.  But  tUis 
does,  in  our  opinion,  appear  by  the  decided 
weight  of  tbe  evidence.  It  is  not  shown 
that  any  one  suggested  tbe  making  of  tbe 
second  deed.  It  is  proven,  by  a  witness 
not  related  to  tbe  parties,  that  the  gran- 
tor said  be  would  rather  his  wife  would 
have  his  property  than  any  one  else,  and 
asked  the  witness  if,  under  all  tbe  circum- 
stances, be  did  not  think  it  was  right. 
Some  time  after  be  had  transferred  the 
notes  to  her  he  recollected  the  transaction 
and  the  making  of  the  deed,  and  talked 
about  it.  It  Is  unnecessary  to  review  In 
detail  all  of  tbe  testimony.  Tbe  chancel- 
lor doubtless  carefully  considered  it.  He 
heard  tbe  casein  the  locality  where  tbe 
parties  reside,  and  where  tbey  and  tbe 
witnesses  live;  and  the  record  does  not, 
in  our  opinion,  authorize  a  reversal  ol  his 
opinion.  The  judgment  is  aRlrmed  upon 
both  tbe  original  and  tbe  cross  appeal. 


COHUONWBALTH  V.  SCHWARTK. 

{Court  of  Appeal*  of  Kentucky.    Marcli  8, 1893.) 

FAI.8K  PrkTENSIS — WlIAT  CoNSTlTDTS  —  Ds- 
LIVEKT  OF  PkOPERTT. 

A  banker  who,  after  collecting  money  for 
a  oastomer,  iodaoes  tbe  customer,  while  it  is  still 
in  bis  possession,  to  loan  it  to  tbe  bank,  by  false- 
ly pretending  that  the  bank  is  solvent,  nhen  be 
knows  or  lias  reasoia  to  believe  that  it  is  not,  is 
Kuilty  of  "obtainioK"  money  under  false  pre- 
tenses, within  the  meaning  of  Qen.  St.  art.  13, 
c.  86,  i  2,  since  it  is  only  in  cases  where  the  de- 
livery of  property  is  necessary  in  order  to  de- 
prive tbe  owner  of  it  that  the  false  pretense  must 
relate  to  such  delivery. 

"To  be  officially  reported." 
Extending   opinion  of  January  23, 1803 
For  former  opinion,  see  18  S.  W.  Rep.  358. 

Bennett.  J.  On  the  trial  ot  the  appellee 
nnder  an  indictment  for  obtaining  money 
by  false  pretenses,  the  court  Instructed  tbe 
Jury  absolutely  to  And  for  bim.  The  com- 
monwealth appeals  from  the  judgment 
acquitting  theappellee  nnder  that  instruc- 
tion. Are  the  indictment  and  thcevidence 
sufficient  to  have  authorized  the  jury  to 
pass  upon  tbe  qnestion  of  tbe  guilt  or 
Innocence  of  tbe  appellee?  The  indict- 
ment charges  that  the  appellee  ob-, 
talned  by  false  pretenses,  and  with  the 
intention  to  defraud  Maria  Buchboits, 
$2,500;  that  he  wae  a  banker,  and  had 
a  safe  place  to  Invest  the  money;  that 
bis  bank  was  solvent  and  safe,  and  able 
to  repay  her  money  at  any  time  upon 
30  days'  notice;  that  the  laws  of  tbo 
state  did  not  allow  bIm  to  pay  ber  but  4 
per  cent,  interest,  but  he  would  give  her  6 
percent,  interest,  but  would  enter  only  4 
per  cent,  in  ber  book,  if  she  would  leave 
her  money  with  him;  that  she  relied  upon 
said  repreflentatlon,  and  let  him  have  the 
money:  but  bis  said  repreuen rations  were 
false  and  fraudulent,  hut  made  with  a  de- 


sign to  deceive  ber,  and  did  deceive  her, 
whereby  beobtained  the$2.600,  and  appro- 
priated the  same  to  his  own  use,  and  she 
was  permanently  deprived  of  It,  etc.  Tbe 
testimony  of  said  Maria  Buchholts  is,  in 
substance,  that  on  the  24th  day  of  Feb- 
ruary, 1891,  she  took  a  note  and  mortgage 
which  she  held  on  some  Chicago  parties, 
for  f  2,500,  to  the  banking-house  of  the  ap- 
pellee, in  the  city  of  Louisville,  and  em- 
ployed him,  at  tbe  price  of  f  10,  to  take 
charge  of  said  papers  and  collect  the  mon- 
ey. He  agreed  to  do  so  promptly,  and  to 
notify  her  when  tbe  money  was  collected. 
That  not  hearing  anything  from  the  ap- 
pellee,  on  tbe  9tb  day  of  March,  which  was 
Monday,  she  again  visited  bis  banking- 
bouse,  and  inquired  after  tbe  collection; 
that  tbe  appellee  told  ber  that  be  had 
collected  tbe  money  on  Saturday  previous, 
but  too  late  to  notify  her.  She  then  ex- 
pressed a  desire  to  have  the  money,  and  he 
replied  that,  if  she  did  not  need  the  mon- 
ey, to  let  it  remain  there;  that  be  had  a 
solid,  safe  place  for  it;  that  the  bank  was 
good  and  able  to  pay,  or  he  was  able  to 
pay,  and  he  would  pay  her  4  per  cent,  for 
the  money,  and,  any  time  after  30  days' 
notice,  repay  the  money  itself.  She  declined 
to  take  4  per  cent.  He  then,  after  consult- 
ing with  one  of  the  partners,  said  that  he 
would  give  here  percent. for  the  use  of  the 
money, but  would  makea  memorandum  of 
the  transaction  in  ber  book,  showing  only 
4per  cent.,as  tbelawdldnot  ailowliim,or 
that  be  was  not  allowed,  to  pay  over  4  per 
cent.  She  then  consented  to  let  him  have 
the  money  upon  said  terms,  saying  that,  1( 
she  should  lose  It,  she*  would  be  turned 
intq  the  street,  as  that  was  all  she  had, 
and  no  one  to  help  ber,  and  he  replying, 
"Obi  we  are  able  to  pay." 

The  witness  being  a  German,  and  not 
speaking  or  nnderstanding  our  language 
well,  there  is  some  confusion  and  ap- 
parent contradiction  in  ber  evidence;  but 
tbe  foregoing  is  a  fair  synopsis  of  it.  It 
was  also  in  evidence  that  at  the  time  men- 
tioned tbe  appellee  and  his  bank  were 
hopelessly  insolvent,  amounting  to  about 
$420,000  net,  and  the  jury  would  have 
been  authorized  to  infer  that  the  appellee 
knew  it.  Article  18,  S  2,  c.  29,  Uen.  St.,  pro- 
vides: "If  any  person,  by  a  false  pretense, 
statement,  or  token,  with  in  tent  to  commit 
a  fraud,  obtain  from  another  money,  prop- 
erty, or  other  thing  which  may  be  the  sub- 
ject ot  larceny,  "etc., "  liesball  beconflned  in 
the  penitentiary,"  etc.  It  the  appellee  was 
enabled  to  borrow  said  mone.v  from  Mrs. 
Buchholts  by  falsely  pretending  that  his 
bank  was  solvent,  wbeu  be  knew  or  bad 
reason  to  believe  that  it  was  not,  is  be 
guilty  of  the  crime  denounced  by  the  stat- 
ute, supra?  Upon  that  subject  tbe  rule  is 
well  settled  that  if  a  person  obtain  a  loan  of 
money  from  another  by  a  false  pretense  ot 
an  existing  fact,  although  be  intended  to 
pay  it,  be  is  guilty  of  tbe  crime  of  obtaining 
money  by  false  pretenses.  See  7  Amer.  & 
Eng.  Knc.  Law.  pp.  752,  753,  and  notes: 
also,  upon  the  subject  that  false  pretense 
mast  be  of  an  existing  fact,  see  Glackan 
V.  Com..  S  Mete.  (Ky.)  282.  The  false  pre- 
tense of  an  existing  fact  in  this  case,  if  any 
false  pretense  there  was,  consists  in  the 
false   representation    that  tbe  appellee's 
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bank  wns  soTrent  and  tbe  loan  was  safe, 
when  he  knew  or  bad  reason '  to  believe 
tbat  It  was  Insolvent  and  nnabletopay, 
and  whicb  lndne<>d  her  to  make  tbe  loan, 
or  induced  ber  to  loan  the  money,  by  the 
false  pretense  that  he  bad  a  safe  place  to 
Invest  It,  upon  \rblcb  she  would  realized 
per  cent.,  Intending  at  the  tlmu  to  appro- 
priate the  money  to  bla  own  use,  to-wlt, 
that  of  the  bank,  knowing  or  having  rea- 
son to  believe  that  the  bank  was  insolv- 
ent, although  be  Intended  to  repay  her. 
Such  false  pretenses.  If  made  as  Indicated, 
were  safflcient  to  authorize  tbe  case  to  go 
to  tbe  Jury. 

Bnt  it  Is  contended  that,  as  the  appellee, 
at  tbe  time  he  obtained  the  loan  of  the 
money,  had  it  in  his  possession,  tbe  atato- 
tory  offenae  of  obtaining  money  by  false 
pretenses  was  not  made  out,  because  un- 
der the  statute  the  offense  is  uot  niadeont 
aniess  both  possession  and  title  are  ob- 
tained by  tbe  false  pretense,  and,  as  tbe 
appellee  did  not  obtain  tbe  posaessluu  by 
the  false  pretense,  tbe  offense  was  not 
made  out.  The  counsel  for  tbe  appellee 
refer  to  many  eases  that  sustain  that 
proposition,  and  we  concur  with  the  gen- 
eral principle  therein  announced.  Bnt  we 
think  that  principle  does  not  apply  to 
this  case,  for  that  principle  only  applies 
where  It  takes  tbe  delivery  of  the  posses- 
sion tn  complete  the  transfer  of  tbe  title 
to  tbe  property.  Tbe  statute  reads,  "ob- 
tain from  another  money  or  property. • 
So,  according  to  all  the  authorities,  if 
It  takes  the  delivery  of  the  property  to  de- 
prive the  owner  of  dominion  over  it,  the 
defendant  must  haVe obtained  the  delivery, 
as  well  as  the  title,  before  he  can  bo  made 
liable  under  tbe  statute,  supra.  Mr. 
Wharton,  In  the  second  volume  of  his 
work  on  Criminal  Law,  (9tb  Ed.  il2'/7,) 
correctly  sums  np  tbe  meaning  of  all  tbe 
cases  on  the  subject  In  the  following  lan- 
guage: "  A  ddlvery  of  the  property  must 
be  a  verred  as  th*  result  of  false  pretenses 
in  all  cases  in  wbicb  tbe  prosecution  rests 
apon  such  delivery."  Of  course,  as  said, 
if  tbe  delivery  is  necessary  to  complete 
the  transfer  of  the  property,  the  proseeu- 
tioB  in  that  case  rests  upon  such  deliv- 
ery. To  illustrate  the  rule,  suppose  A.,  by 
false  pretenses,  buys  a  horse  from  B.,  but 
B.  does  not  deliver  the  horse  to  A.  In 
snchcaselt  cannot  be  said  that  A.  has, 
in  the  sense  of  tbe  statute,  obtained  B.'s 
property  by  false  pretenses,  because  as 
yet  B.  has  tbe  property.  He  has  not 
parted  wltb  It,  and,  by  reason  of  the 
fraud,  be  is  not  bound  to  part  with  it. 
It  is,  In  legal  contemplation,  still  his. 
Hence,  he  has  not  parted  with  his  prop- 
erty by  the  false  pretenses  of  A.  But  if 
the  property  is  so  situated  that  B.,  by 
transferring  It,  deprives  himself  of  domin- 
ion over  It  without  a  delivery,  which  com- 
pletes the  transfer  to  A.,  and  such  transfer 
is  obtained  by  false  pretenses,  there  is 
an  offense  against  the  statute.  The  rule 
Is  Illustrated  by  the  following  authorities: 
Bishop  (2Crlm.  Law,  7th  Ed.,$  -165)  says: 
*  If,  after  goods  are  delivered,  tbe  vendor 


becomes  suspicious  of  the  solvency  of  tbe 
purchaser,  and  expresses  his  intention  tt> 
retain    them,  whereupon    the   latter,  b.v 
false  pretenses,  induces  him  to  rellnqutsb 
bis  purpose,  there  is  no  offense  against 
tbe   statute,  the  sale  having  been  com- 
pleted   before   the   false    pretenses    were 
made:  and,  though  the  right  of  stoppage 
in  trunsltu  may  remain,  the  rule  appears 
to   be  the   same,  the    relinquishment   of 
right  uot  being  deemed  a  parting  witb 
the  goods.    But  where  the  sale  Is  on  con- 
dition subsequent,  and  a  delivery  tbere- 
npon,  and  afterwards  tbe  vendor   Is  in- 
duced by  false  preteuses   to  give  np  his 
property  in  The  goods,  this  is  probably 
within  tbe  statute. "    In  the  case  of  Peo- 
ple V.  Hayncs,  II  Wend.  557,  it  was  beld 
by  the  supreme  court  that  where  goods 
were  delivered  to  a  person,  but  the  title 
did  not  pass  to  him  except  upon  condi- 
tion, and  after  the  delivery  the  purchaser 
obtained  the  title  by  false  pretenses,  he 
was  guilty  of   obtaining   tbe   goods  b.v 
false  pretenses.    Upon  appeal  to  the  court 
of  appeals  that  court    approved    of  the 
principle  announced,  bnt  reversed  tbe  case 
on  the  ground  that  the  sale  was  abso- 
lute.   In   the  case   of   Ooramonwealth   v. 
Hutchinson,  114  Mass.  827,  It  was  held, 
under  a  statute  that  provided  if  any  per- 
son obtained  by  false  pretenses  tbe  signa- 
ture of  another  to  a   writing  that  woald 
be  forgery  at  common  law,  be  sbuald  be 
punished,  etc.;  that  it   it  was  necessary 
that  the  writing  should    be   delivered  la 
order  to  complete  the  crime  of  forgery, 
and    It    was     not    delivered,    an    offense 
against  tbe  statute  was  not  made  ont, 
but   if    tbe   instrument   was    obilKntory 
upon    the   signer   wlthoat     delivery    tbe 
offense  against  the  statute  was  made  out. 
In  the  case  of  Com.  v.  Devlin,  141   Mass. 
423,  6  N.  E.  Rep.  64, it  was  beld  that  on  the 
delivery  of  sbeep  to  a  purchaser,  the  title 
not  passing  until  the  sheep  were  paid  for. 
where  the  purchaser  obtained  the  title  by 
false  pretenses,  he  was  guilty,  etc.    These 
rases  establish  the  doctrine  that  it  Is  on!}- 
In  case  the  delivery  of  the  pro|)erty  is  nec- 
essar.r  In  order  to  completely  deprive  the 
owner  of  It  that  tbe  false  pretense  mnst 
relate  to  such  delivery,  but  If  tbe  delivery 
is  not  necessary  to  a   complete   transfer 
the  false  pretenses  need  not  relate  to  the 
delivery  In  order  to  make  ont  the  offense 
against  the  statute;  and  if  the  posseasioa 
has  been  delivered  to  tbe  party,  but  not 
the  right  of  property,  and   he,  after  sncb 
delivery,  obtains  the    title  by  false  pre- 
tenses, be  Is  guilty,  under  the  statute,  of 
•obtaining  goods,  etc.,  by  false  pretenses. 
In  thiH  case  the  appellee  bad  collected   tbe 
woman's  money,  as  her  collecting  agent. 
and  had    the   possession    of   it   as   sucb 
agent;    and,  when  she  demanded  It,  be, 
recognizing  ber  right  and  tbe  character 
of   his    possession,  induced    her   to  part 
with  her  title  to  him.    In  such  caae  it  is 
clear  that  the  prosecution  does   not  rest 
npon  delivery,  as  there  was  a  complete 
transfer  of  property  without  the  delivery. 
Tbe  case  Is  ordered  to  be  certified,  etc. 
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Lancastbb  t.  State. 

(Supnmt  Court  of  Tennessee.    Feb.  37, 1892.) 

■CintDBR— CmotncaTAHTiAi.  EnDaNca— Vaxui— 

iNSTBUOnOMB  —  VbKDIOT  —  MlTIOATIHO  OlBOUX- 

STA.NCia— Sbntencb. 
1.  On  •  trial  for  murder,  It  appeared  that  O., 
•  blaok  negro  boy,  17  yean  old,  left  bis  em- 
ployer, to  spend  Sunday  at  home,  with  an  inten- 
tion to  return  in  the  evening.  About  sundown 
he  left  home,  and  was  nut  seen  alive  afterwards, 
except  by  a  nrlend  who  met  him  on  the  road.  Be 
exwessed  no  Intention,  and  made  no  preparaUon, 
to  leave  the  ooanty,  and  left  bebind  property  of 
oonsiderable  valua  About  three  weeks  aXter 
hia  disappearance,  several  miles  from  where  he 
was  last  seen,  were  found  in  a  creek  two  saoks, 
one  of  which  contained  tbe  headless  corpse  of  a 
male  negro  about  D. 's  size,  and  the  other  the  sev- 
ered legs.  The  head  was  never  found.  D.'s 
mother,  sister,  and  employer,  and  another,  an 
aoquaintance,  witifled  that  he  had  two  burnt 
pUCcea  on  the  akin  of  his  leg,  and  a  scar  across 
tbe  Instep  of  his  foot,  and  that  Uiey  recognized 
the  corpie  aa  that  of  D.  by  such  scars,  and  its 
color,  site,  and  general  appearance.  His  mother 
and  sister  also  recognized  a  shirt  on  the  body  of 
the  corpse  as  the  one  worn  byD.,  which  was  made 
by  hia  mother,  and  had  certain  peculiarities;  be- 
sides whieh,  It  was  compared  with  another,  owned 
by  D. ,  and  found  to  be  almilar  to  it  D.  'a  em- 
ployer also  thought  that  a  leather  wristband 
found  on  the  body  was  one  that  he  had  seen  D. 
making  outof  a  bridle  rein.  Held,  that  a  verdict 
finding  defendant  guilty  of  the  murder  of  D. 
would  not  be  disturbed,  as  not  sustained  by  evi- 
dence sufficient  to  prove  the  corpus  deUeti. 

8.  It  further  appeared  that  defendant  was  a 
married  man,  and  very  partial  to  his  sister-in- 
law,  who  was  a  member  of  his  family ;  that  on 
one  occasion  his  father-in-law  prevented  him 
from  shooting  deceased  because  of  the  latter's  at- 
tentions to  her,  whereupon  he  said,  "This  ain't 
tbe  last  time;"  and  that  at  other  times  he  said,  in 
speaking  of  deceased,  that  he  "would  drink  his 
own  heart's  blood  before  he  would  let  any  man 
get  In  his  path, "  and  that  he  would  "Idll  him, 
and  pat  him  away  where  he  won't  be  found." 
Between  sundown  and  dark  of  the  day  on  which 
deceased  disappeared,  he  was  met  on  the  road 
about  a  mile  from  defendant's  bouse,  going  to- 
vrards  it.  The  next  day,  defendant  remarked  that 
deceased  had  "  promised  to  come  to  his  house  the 
night  before, "  but  had  not  done  so.  At  dark 
that  night  a  friend  stopped  at  defendant's  house, 
and  oalled  loudly  to  him  three  times  without 
getting  any  response.  At  8  o'clock  tiie  next 
mcxning  a  witness  met  defendant  and  his  son 
on  horsebaclc,  carrying  in  front  of  them  two 
sacks,  one  made  oi  tow,  the  other  of  cotton, 
which  were  the  materials  out  of  whloh  the  bags 
eootaining  the  corpse  were  made.  The  witness 
teatifled  tnst  they  looked  "Just  like"  those  con- 
taining the  body,  and  that  he  "saw  blood  drop- 
ping from  nnder  the  sack,  down  tbe  shoulder  of 
the  none  the  boy  was  riding. "  Other  testimony 
was  to  the  effect  that  defendant  subsequently  at- 
tempted to  spread  reports  that  deceased  "had 
stolen  a  horse  and  gone  to  Texas. "  Held,  that  a 
Terdiot  finding  defendant  guilty  of  murder  was 
warranted  by  the  evidence. 

8.  Altbongb  it  was  not  shown  exactly  where 
tbe  murder  was  committed,  the  venue  was  prop- 
erly laid  in  O.  county,  wherein  were  the  place 
where  deceased  was  last  seen  alive,  defendant's 
bane,  the  portion  of  tbe  road  where  defendant 
was  seen  with  the  body,  and  the  place  where  the 
corpse  vras  found. 

4.  The  Jury  were  properly  Instmoted  that  to 
warrant  a  conviction  "the  eiroumstanocs  proven 
must  not  only  be  consistent  with  his  guilt,  but 
*it»y  most  be  inconsistent  with  his  innocence, 
and  such  as  to  exclude  every  reasonable  bypotbe- 
sis  but  that  of  bis  guilt. " 

5.  It  was  sufficient  that  the  Jury  were  sworn 
"well  and  truly  to  try  the  isiiues  lolned, "  tbe 
omission  ot  the  words  "and  true    deliverance 


maks"  being    immaterial.    State  v.   Hargrove, 
18  Lea,  ITsTdistlnguished. 

0.  A  recital  in  the  record  that  tbe  officers  at- 
tending the  Jury  were  "sworn  as  required  by  law 
in  such  cases"  sufficiently  made  it  appear  that 
they  were  properly  sworn.  Another  recital,  that 
the  Jury  returned  Into  oourt  in  charge  of  tin  offi- 
cers "heretofore  swoni  to  keep  tnem, "  did  not 
show  the  character  of  the  oath,  but  merely  deritf- 
nated  tbe  officers. 

7.  Since,  under  Code  Mill  &  V.  {  6008, 
where  the  jury  return  a  verdict  of  i^ilty  ot  murder 
in  the  first  dei^ee  and  find  "mitigating  circum- 
stances," tbe  court  may  "adjudge  a  punishment 
short  of  death, "  it  was  not  a  ground  for  setting 
aside  such  a  verdict  that  it  would  not  have  been 
rendered  but  that  the  Jory  believed  that  tbe 
court  had  suoh  power;  and,  where  the  Jurors  re- 
fused to  malce  affidavits  as  to  the  circumstances 
and  inducements  attending  the  finding  of  their 
verdict,  the  oourt  properly  refused  to  examine 
them  upon  the  unsupported  affidavit  of  defendant 
that  it  was  rendered  vrith  a  finding  of  "mitigat- 
ing oimumstances"  because  of  a  doubt  as  to  his 
(ruUt,  and  not  beoaose  of  the  exiatenoe  of  suoh 
droumstanoes.  Nelson  v.  State,  10  Humph.  £88, 
distinguished. 

8.  Tbe  oourt  did  not  abuse  Its  discretion  by 
pronouncing  sentence  of  death  notwithstanding 
such  finding. 

Appeal  from  circuit  coart,  Giles  county; 
E.  D.  Pattrrsok,  Judge. 

Larkin  Lancaater  was  convicted  ot  mur- 
der, and  he  appeals.    AtBrmed. 

J.  P.  Abernatbjr,  for  appellant.  Tbe  At- 
toruejr  Qeaeral,  for  tbe  State. 

Galdwkli.,  J.  Larkin  Lancaster,  tbe  ap- 
pellant, la  under  sentence  of  death  for 
the  murder  of  Zack  Dixon.  He  has  been 
three  times  tried  by  court  and  Jury,  with 
same  result.  The  Judfrment  of  tne  circuit 
court  has  been  twice  reversed  In  this 
court,  and  the  case  Is  now  here  for  tbe 
third  time.  A  new  trial  Is  oougbt  on  sev- 
eral grounds.  In  the  first  place.  It  Is  con- 
tended that  the  conviction  is  not  sns- 
talned  by  tbe  evidence;  that  tbe  proof 
sbows  neitber  tbe  eorpaa  delicti  nor  tbe 
Identity  of  appellant  as  the  murderer. 

Znck  Dtxon,  wbo  is  alleged  to  have  been 
murdered,  was  a  black  negro  boy,  17 
years  of  age,  and  reaidtng  on  a  farm  near 
Pulaski,  in  Qlles  county.  He  was  last 
seen  by  the  witnesses  at  bis  mother's 
bouse,  and  at  other  places  In  that  county, 
on  tbe  first  Sunday  in  Novemtrar,  1888; 
and  has  not  been  beard  from  since  his  dis- 
appearance, after  sundown  of  that  day. 
He  expressed  no  purpose  of  leaving  tbe 
county,  made  no  preparations  to  leave, 
and  no  reason  Is  shown  why  be  should 
have  done  so.  He  was  an  industrious, 
well-behaved  boy,  and  left  bebind  a  ma- 
tured  cotton  crop,  some  clothing,  and  oth- 
er property,  which  he  made  no  effort  to 
dispose  ot  lu  any  way,  and  has  never 
called  tor  himself.  On  tbe  first  day  of  De- 
cember, some  three  weeks  after  tbesudden 
and  unexplained  disappearance  ot  Zack 
Dixon,  the  beadless  body  of  a  male  negro, 
about  his  size,  wus  found  near  Hick's 
blnff,  two  and  one-half  miles  below  Pulas- 
ki, In  Richland  creek,  several  miles  from 
where  be  was  last  seen  by  tbe  witnesses; 
tbe  trunk,  with  arms  attached,  being  con- 
fined by  a  piece  of  rope  in  one  sack,  and 
tbe  Hevered  legs  tied  up  In  another  Hack. 
In  each  Hack  was  also  a  heavy  rock,  used 
aa  a  sinker;  and  In  the  one  containing  tbe 
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less  was  a  botcher  knife.  One  of  tbeae 
Backs  was  tow,  and  the  other  cotton.  An 
Inquest  was  promptly  held,  and  the  body 
was  viewed  by  numerous  persons  before 
Interment.  This  body,  thestatecontends, 
was  the  body  of  Zack  Dixoo.  The  coro- 
ner, somn  of  bis  Jurors,  and  many  of  tbe 
other  persons  who  saw  the  body  were  ex- 
amined as  witnesses  in  this  case.  Tbe 
bead  was  never  found.  Consequently, 
Identification  of  the  person  was  rendered 
more  than  ordinarily  difflcalt.  Tbe  state 
endeavored  i.o  show  that  the  headless 
body  was  that  of  Zack  Dixon  by  means 
of  certain  articles  of  apparel  and  certain 
flesh-marks  found  upon  it,  and  also  by  its 
general  appearance;  and  npon  all  these 
points  the  prisoner  endeavored  to  meet 
tbe  effort  of  the  state  by  such  conflicting 
evidence  as  he  was  able  to  prodace.  On 
the  dead  body,  when  taken  from  the  wa- 
ter, was  fonnd  a  part  of  a  plain,  band- 
sewed,  domestic  shirt,  with  sleeves 
"hemmed  back  at  the  wristband,"  be- 
cause too  long  originally;  and  on  one  arm 
waH  a  "leather  wristband.''  About  tbe 
presence  of  these  articles  on  tbe  body 
when  rescued  from  the  creek,  and  their  dis- 
cription,  all  tbe  witnesses  are  agreed. 

Millie  Suggs,  mother  of  Zack  Dixon,  tes- 
tilled  that  he  "had  two  burnt  places  on 
tbe  skin  of  bis  leg,  and  a  scar  across  the 
Instep  of  his  foot;"  thatshe"8aw  tbe  dead 
body, and  knew  it  was  Zack;" that  she 
•aw  upon  one  leg  and  foot  thescars  which 
she  knew  were  nptm  Ills  person  at  those 
places;  tbat  she  was  "positive  the  dead 
bod.v  was  tbat  of  Zack  Dixon, "  her  son ; 
and,  fnrthermore,  tbat  she  made,  with  ber 
own  hands,  the  shirt  Zack  had  on  when 
he  left  ber  hoase,  late  in  tbe  forenoon  of 
the  day  on  which  he  was  last  seen  alive, 
and  knew  the  piece  found  on  the  dead 
body  to  be  a  part  of  that  same  garment; 
that  she  knew  it  by  ber  "sewing,  and  tbe 
tack  on  tbe  wristband  sleeve;"  tbat  she 
"made  It  with  ber  fingers,  and  knew  her 
sewing; "that  she  "tamed  back  the  wrist- 
band and  hemmed  it  because  It  was  too 
long;"  tbat  she  made  two  shirts  for  him 
from  the  same  piece  of  goods,  and  by  tbe 
same  pattern.  One  of  these  garments  he 
pat  on  at  her  house  in  the  forenoon  ot  the 
day  he  disappeared,  the  other  one  she 
brought  into  court  fur  comparison  with 
that  taken  from  tbe  dead  body.  "The 
sewing  appeared  to  be  tbe  same  on  both ;" 
and  they  WHre  alike  in  all  respects,  except 
tbe  one  found  "on  the  body  was  a  little 
longer  In  the  collar, "  had  "  a  little  wider 
collar-band  and  plait,  and  was  darker  In 
color  than  the  other  one. "  This  witness 
further  said  that  she  deecribed  the  scnrs 
upon  her  son's  foot  and  leg,  and  the  "  tack 
in  the  sleeves"  of  the  shirt,  before  abe 
saw  the  dead  body;  that  the  leather 
wristband  found  upon  one  of  the  arms 
"  was  the  one  Zack  bad  on  when  he  left 
her  hiiase  for  tbe  last  time ; "  that, "  where 
the  skin  was  on  the  body  found,  it  was 
same  color  of  Zack."  S.  W.  Beck,  with 
whom  Zack  Dixon  worked  in  1888,  testi- 
fied that  Zack  left  his  house  on  Saturday 
before  the  first  Sunday  in  November  of 
that  year  to  visit  his  mother,  a  few  miles 
away,  and  return  on  Sunday  evening; 
tbat  for  some  unknown  reason  he  did  not 


return ;  that  he  knew  Zack  had  a  scar  on 
tbe  Instep  of  the  rlsrbt  foot,  and  another 
one  on  the  leg,  having  seen  them  when 
Zack  was  barefooted  and  bad  his  "pants 
rolled  up;"  that  he  saw  on  tbe  dead  body 
In  question  "the  same  kind  of  scars,  and 
in  the  same  places;"  that  be  was  "satis- 
fied It  was  the  body  of  Zack  Dixon,  from 
these  scars. "tbe  leather  wrlstnand.  and 
the"sise  of  body  and  color;"  that  "Zack 
cat  a  piece  of  bridle  rein  off  of  a  blind 
bridle  of  witness  for  a  wristband,"  which 
he  thinks  is  tbe  same  leather  wristband 
fonnd  on  the  body;  tbat  "tbe  body  found 
was  the  body  of  Zack  Dixon."  Mattie 
Dixon,  a  sister  of  Zack,  says  he  "  had  a 
scar  on  leg  and  on  toot,  down  on  foot;" 
that  he  put  on  a  clean  shirt,  made  by 
their  mother,  the  morning  of  the  first 
Sunday  In  November.  1888;  that  "the 
wristband  was  turned  over  and  whipped 
down;"  that  her  "mother  always  did  tbe 
shirts  that  way  when  they  were  too 
long ;"  and  that  she  thought  she  had  seen 
the  shirt  found  on  tbe  dead  body  before. 
J.  J.  McCallam,  tbe  coroner,  testifies  to 
tbe  finding  of  tbe  two  sacks,  and  as  to 
their  contents,  as  hereinbefore  stated,  in- 
cluding the  piece  of  shirt  and  tbe  leather 
wristband.  He  says,  also,  that  the  body 
was  that  of  "a  black  negro"  man  or  buy; 
tbat  he  saw  some  patches  of  black  skin 
banging  upon  it;  and  that  he  "found 
an  indenture  or  scaror  crease  In  onefoot." 
but  "did  oot  examloe  foot  closely."  Ca- 
leb Osborne,  one  ot  tbe  coroner's  Jury, 
says  he  "saw  scar  on  the  leg"  of  dead 
body;  tbat  Zack  Dixon's  motbi^r  described 
tbe  scars,  tbe  shirt,  and  the  bem  iiu  wrist- 
band before  she  saw  tbe  dead  body ;  tbat 
they  "fuund  the  shirt  as  she  bad  said," 
and  she  Identified  it  when  she  sawit;  tbat 
the  body  was  that  of  a  "black  negro  man 
or  boy,"  but  presented  a  "light  brown 
color  where  the  skin  was  slipped  off." 
Dr.  George  D.  Butler  says  he  examined  the 
body  at  the  request  of  the  coroner,  and 
found  on  the  instep  of  "one  foot  either  a 
scar  or  indentation  made  by  a  rock  while 
In  the  sack,"  but  "saw  no  scar  on  leg; 
•  •  •  didn't  look  for  any;"  that  "It 
was  n  black  negro  boy;"  thafwaterhad 
a  tendency  to  cause  the  cuticle  to  slip  uff, 
and  tbe  outer  skin  had  slipped  off  in  many 
places."  Tom  May,  ot  the  coroner's  Jury, 
says  he  saw  no  scars  and  looked  fur  none; 
that  the  general  appearance  of  the  body, 
where  the  cuticle  had  come  oft.  was  "  mu- 
latto or  yellow,"  but  that  "it  was  black  " 
where  no  such  change  had  taktn  place. 
Ben  Aymett  says  Zack  had  a  "scar  on  in- 
step and  leg;''  that  he  examined  the  dead 
body,  and  from  its  "color  and  slse,"  and 
"scar  on  leg  at  same  place,"  he  thought  It 
was  Zack's  body:  that  "it  was  a  shade 
lighter"  tban  Zack,  bnt  the  "water  had 
bleached  it. "  Dr.  J.  C.  Roberts  says  he 
saw  the  body  taken  out  of  the  creek ;  tbat 
"It  was  the  body  of  a  black  negro;"  that 
"the  water  made  the  body  look  ashy  and 
pale,  sometvbat. "  Ed.  F.  McKissack 
says  the  body  had  "black  spota  between 
the  shoulders,"  and  that  tbe  "outer  skin 
had  slipped  off,  except  in  spots."  H.  E. 
Butler  says  the  body,  when  taken  out  of 
the  creek,  "was  yellow,"  and  that  "Zark 
Dixon  was  black  as  a  cru  w. "    Dr.  William 
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Batt  saja  "the  akin  of  a  negro  conalats  of 
two  main  lajera;"  tbat  "t.be  colorlns 
matter  of  tlie  negro's  skin  is  in  the  outer 
cuticle,  and,  when  tbnt  slips  off,  it  exposes 
the  inner  or  true  skin ; "  that,  "if  a  dead 
body  be  put  In  water  lor  any  length  of 
time,  it  makee  the  cuticle  slip." 

Toncbing  the  identity  ot  the  dead  body 
the  prisoner  examined  six  witnesses,  the 
aabstance  of  whose  evidence  will  next  be 
given:  M.  M.  Maclln,  who  Interred  the 
budy,  says  be  examined  It  "closely  for 
scar8,and  found  none;"  tbat  he  examined 
both  feet  and  legs  particularly,  because 
he  "had  heard  the  mother  ot  Zark  say 
he  bad  scars  on  bis  right  leg  and  foot." 
tbat  "the  body  was  the  color  of  a  mu- 
latto." Dr.  W.A.  Mllhouse  says  be  made 
the  examination  with  M.  M.  Maclln;  "ex- 
amincd  butb  feet  and  legs  particularly," 
and  "found  no  scars;"  and  that  be  thinks 
'"tbe  body  was  that  of  mulatto."  Dr.C.  A. 
Abemathy  "saw  no  scars  on  the  body, " 
but  "did  not  examine  it  closely."  Says 
he  thinks  "it  was  the  body  of  a  mulatto," 
and  tbat  tbe  skin  was  not  off;  tbat  be 
does  not  think  "soaking  a  black  negro's 
body  in  water  would  change  it"  to  tbe 
appearance  "of  mulatto  without  destroy- 
ing skin."  Grant  Butler  says  be  "found 
no  scars  on  foot  or  leg,"  but  "did  not  ex- 
amine body  very  carefully;"  tbat  It  was 
of  "mulatto  color."  Sam  Hopkins  says 
tbe  body  was  "llghterln  color  than  Zack," 
but  about  his  "siie"  and  "of  his  appear- 
ance throngb  tbe  shoulders."  J.  W.  Jud- 
flonaays  body  was  "  bright  mulatto, "  and, 
"  if  tbe  akin  had  slipped  from  tbe  body,  he 
did  not  notice  It. " 

This  evidence  clearly  establishes  the  cor- 
fiVB  delicti.  It  leaves  nn  room  for  reason- 
able doubt  that  Zack  Dixon  was  murdered, 
and  tbat  the  headless  body  found  in  Rich- 
land creek  was  his  body.  The  identity  Is 
ahown  by  tbe  flesh-marks,  tbe  shirt,  tbe 
leather  wristband,  and  the  color  and  slse 
•of  tbe  body.  Tbat  Zack  Dixon  had  scars 
upon  one  foot  and  leg  is  shown  without 
-contradiction.  All  the  witnesses  who 
aaw  these  scars  upon  his  living  person, 
and  who  made  examination, readilyfound 
soars  of  tbe  same  character  and  location 
-on  the  dead  body.  There  were  three  of 
these  witnesses, — Zack's  mother.  Beck,  and 
Ayniett;  and  two  other  witnesses,  wlth- 
oat  close  examlnatliin,  discovered  a  scar, 
or  something  like  one,  on  one  foot,  and 
another  one  noticed  a  scar  on  one  leg.  On 
the  other  band,  there  are  four  witnesses 
who  looked  for  scars  and  failed  to  find 
tbem.  None  ot  these,  however,  had  seen 
the  scars  on  Zack  Dlxun's  body  while  liv- 
ing, and  only  two  of  them  claim  to  have 
made  a  careful  examination  of  tbe  dead 
body.  It  is  not  strange  tbat  persons  hav- 
ing seen  tbe  marks  on  tbe  living  body 
ooald  more  readily  than  other  persons  dia- 
«over  tbem  upon  the  dead  body.  The  evi- 
-dence  about  the  ehlrt  is  of  but  little  less 
potency.  The  day  Zack  Dixon  disap- 
peared, he  put  on  the  shirt  found  upon  the 
-dead  body,  and  wore  It  away  from  his 
motber's  bouse.  She  identified  the  gar- 
ment positively  by  tbe  peculiar  work  of 
her  Ofvn  bands  upon  it,  as  well  as  by  com- 
parison with  another  one  of  the  same  kind 
and    make.     Tbe  peculiarity   about    tbe 


sleeves  could  not  be  mistaken.  It  was  ob- 
served at  once  by  those  who  saw  it,  while 
on  the  dead  body,  and  aftemavds.  That 
peculiarity  she  described,  as  she  did  tbe 
scars  on  her  son,  before  she  saw  either  tbe 
shirt  or  tbe  dead  body :  and  by  tbat  de- 
scription one  ot  tbe  witnesses  recognised 
tbesbirt.  He  says  they  "found  the  shirt  as 
she  had  said,"  and  she  promptly  identified 
It.  Her  Identification  is  not  discredited, 
nor  is  its  force  weakened,  by  tbe  fact  that 
tbe  shirt  produced  in  court  as  of  the 
same  goods  and  pattern  was  whiter  than 
that  found  on  tbe  dead  body,  and  not  so 
large  in  the  collar.  She  did  not  claim  tbat 
tbe  collars  were  of  precisely  tbe  same  sise 
and  make.  Garments  made  by  the  same 
pattern  frequently  differ  in  such  small  par- 
ticulars. The  dlRerencn  in  color  Is  well  ac- 
connted  for  by  the  fact  that  one  had  been 
in  water  on  a  dead  body,  and  the  other 
had  been  "washed  clean."  Tbe  proof 
about  tbe  leather  wristband  is  likewise 
of  marked  importance,  though  in  a  less 
degree  than  that  as  to  the  flesh-marks 
and  the  shirt.  That  Zack  Dixon  bad  such 
an  article  on  one  of  bis  wrists  tbe  day  ot 
his  disappearance  is  clearly  shown;  and 
his  mother  says  tbe  leather  wristband 
found  on  tbe  dead  body  is  "  tbe  one  Zack 
bad  on  when  "  he  left  her  bouse  that  day. 
SheBtates  no  mark  or  peculiarity  by  which 
she  recognised  it.  She  may  have  been  mis- 
taken. Beck  expresses  the  belief  tbat  this 
wristband  is  the  same  tbat  he  saw  Zack 
Dixon  make  from  a  piece  ol  brldlu  rein  be- 
longing to  witness,  yet  he  does  not  iden- 
tify it  positively.  The  dead  body  was  of 
proper  slse  and  color  for  Zack  Dixon.  He 
was  black,  and  all  the  witnesses  who  ex- 
amined tbe  whole  of  the  dead  body  say  it 
was  black.  Most  of  tbe  witnesses  who 
apeak  of  It  say  it  was  of  an  ashy,  yellow, 
or  mulatto  appearance;  but  this  is  mani- 
festly due  to  the  fact  tbat  the  water  had 
"bleached  it"  or  caused  tbe  "outer  cuticle" 
to  slip  off  of  the  parts  examined  by  them. 
Others  state  emphatically  that  it  was 
black  where  the  "skin  bad  not  slipped 
off." 

The  next  qoeation  is,  did  Larkln  Lan- 
caster, the  prisoner  at  the  bar,  perpetrate 
the  murder?  He  is  a  married  man, and  in 
1S88  was  living  with  his  wife  and  children 
on  PlBgah  UIlT.in  Giles  county.  "Mandy" 
Crittenden,  bis  sister-in-law,  was  also  a 
member  ot  bis  family.  He  was  very  par- 
tial to  her,  and  said  many  extreme  things 
to  ke<>p  other  men  from  associating  with 
her.  Zack  Dixon,  though  several  years  her 
Junior,  paid  her  some  attention.  This 
seems  to  have  greatly  enraged  defendant, 
and  to  have  caused  him  to  make  deadly 
threats  against  tbe  lite  ot  Zack  Dixon. 
Some  two  weeks  before  his  disappearance, 
Zack  Dixon  attended  a  party  at  defend- 
ant's house,  "danced  with  Mandy,"  and 
talked  with  her'ontalde  of  the  house." 
On  that  occasion,  while  under  the  Influence 
of  liquor,  he  made  threats  ot  a  most  seri- 
ous character.    To  the  witness  Beck,  he* 

said  he  "  woold  kill  tbat rascal, Zack 

Dixon,  if  it  was  the  last  thing  heever  did." 
At  a  latnr  hour  the  same  evening,  he  at- 
tempted, as  his  father-in-law,  Alex.  Crit- 
tenden, testifies,  to  shoot  Zack  Dixon,  and 
would  have  done  so  but  for  the  timely  m- 
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tcvpoBitton  ot  the  father-in-law.  This 
was  while  "Zack  was  alttlng  ODtalde  ot 
the  honse  with  Mandy. "  Alex.  Crittenden 
farther  Bays  that,  when  he  "prevented" 
defendant  from  shooting,  defendant  said, 
"this  ain't  the  last  time,"  and  that  he 
"would  drinlchiaown  heart's  Mood  be- 
fore he  would  let  anyman  get  in  hiapath." 
He  says,  also,  that  he  at  another  time 
heard  defendant  "tell  Smith  Woodtion  that 
he  was  going  to  kill  Zack,"  and  that  he 
(witness)  "advised  him  not  to  do  any  such 
thing. "  Smith  Woodnon  testifles  that  de- 
fendant said  to  him,  two  or  three  weeks 
before  Zack  Dixon's  dlHappearance,  that 
he  "had  told  Zack  to  let  Mandy  alone," 
and  that  "Zaeii  must  do  it."  and,  if  he  did 
not,  defendant  would  "kill  him,  and  pot 
bim  away  where  he  won't  befuund;"  that 
In  this  conversation  defendant  said  of 
Mandy,  "She is  mine."  Thus  it  is  made 
to  appear,  without  any  proof  to  the  con- 
trary, that  defendant  had  a  strong  motive 
to  take  the  life  of  Zack  Dixon.  No  motive 
to  commit  the  crime  la  shown  in  any  one 
else;  not  even  a  circumstance  pointing  to 
any  other  person  as  the  murderer  Is  dis- 
closed in  the  record. 

Walter  Cross  says  he  saw  Zack  Dixon  at 
the  foot  ot  Plsgah  Hill,  one  mile  from  de- 
fendant's house,  and  going  in  that  direc- 
tion, between  sundown  and  dark,  on  the 
day  of  hia  disappearance;  that  Zack  "said 
be  would  probably  come  to  meeting  after 
awhile,"  at  a  place  ot  service  In  the  neigh- 
borhood, but  did  not  do  so.  That  was 
the  last  time  any  ot  the  witnesses  saw 
Zack  Dixon  ullve.  ^here  he  was  then  go- 
ing, he  did  not  state.  On  the  tollotrlng 
morning,  defendant  voluntarily  told  W. 
C.  Davis  that  Zack  Dixon  "bad  promised 
to  come  to  bis  house  the  uight  before, " 
but  had  failed  to  keep  hia  promise.  At 
dark  that  night.  Wash  Neal.in  passing  de- 
fendant's house,  baited  to  Innuire  where 
"preaching  was  to  be  that  night,"  and 
called  defendant  three  tiroes,  loud  enough 
to  be  heard  in  the  honse,  hut  got  no  re- 
sponse. Prince  Wilson  and  James  Tucker 
say  they  came  up  while  be  was  calling, 
and  the  three  went  to  church  together. 
Where  defendant  was  at  this  time,  no  wit- 
ness knows.  After  being  suspected  of  the 
murder  of  Zack  Dixon,  the  defendant  told 
James  Tucker  that  he  was  in  bis  bouse 
and  heard  the  calling;  but  be  assigned  no 
reason  tor  not  answering.  No  witness 
saw  bIm  anywhere  that  night,  nor  any 
member  of  his  family,  except  Mandy  Crit- 
tenden, who  «raa  seen  at  church.  How 
be  was  engaged,  If  in  bis  bouse  or  not,— 
whether  Innocently,  with  none  but  hie 
wife  and  children  present;  or  secretly, 
with  the  dead  body  of  Zack  Dixon,  already 
slain;  or  politely  detaining  him  with  a 
view  of  accomplishing  a  foul  purpose  later 
on,  at  a  more  opportune  hour, — no  wit- 
ness undertakes  to  state,  and  the  court 
will  not  surmise.  Though  defendant  had 
two  or  three  children  of  sufficient  age  to 
'testify,  he  put  none  of  them  on  the  stand 
to  Hay  that  Zack  Dixon  was  not  at  his 
bouse  that  night,  or  where  he  himself  wan, 
or  how  engaged.  Three  witnesses,  who 
were  at  as  many  different  places  In  the 
neighborhood,  say  they  heard  one  or  more 
reports  ot  a  gun  or  pistol  In  the  direction 


of  defeodantNi  boose,  about  0  or  10  o'clock 
that  Sunday  night.  This  evidence  is  gen- 
eral. The  witnesses  did  not  profess  ability 
to  locate  the  sound  of  the  gun  or  pistol 
with  certainty.  If  Zack  Dixon  was  killed 
witba  gun  or  pistol,  the  wound  orwounds 
must  have  l>een  Inflicted  upon  the  missing 
bead;  for  none  could  be  discovered  on 
the  parts  ot  the  body  rescued  from  the 
waters  ot  Richland  creek. 

W.  C.  Davis  says  he  met  defendant  and 
bis  son  in  a  public  road  Ave  miles  from, 
and  going  towards,  Pulaski,  and  three 
miles  from  Plsgah  Hill,  at  8  o'clock  Mon- 
day morning,  after  Zack  Dixon  disap- 
peared 8unday  uight;  that  defendant 
asked  him  the  time  of  day,  and  then  in- 
quired If  he  had  seen  Zack  Dixon  In  Pu- 
laski, sayini;  Zack  "bad  promised  to  come 
to  his  house  the  night  before,  but  be  did 
not  come;"  that"defendant  was  riding  un 
one  horse,  with  a  sack  in  front  ot  him, 
and  bis  boy  on  another  horse,  with  an- 
other sack;"  that  "the  sacks  were  full, 
and  looked  like  bags  ot  rags  or  cotton;" 
that  he  "saw  blood  dropping  from  under 
the  sack,  down  the  shoulder  ot  the  horse 
the  boy  was  ridiug;"  that  one  ot  the 
sacks  was  made  ot  tow,  and  tbe  other  of 
cotton;  that  be  observed  them  with  saffl- 
clentcare  to  see  that  defendant  "bad  tbe 
tow  sack,  and  the  boy  the  cotton  aack:" 
and,  finally,  that  they  were  "Just  like" the 
sacks  in  which  tbe  dead  body  was  found, 
but  be  could  not  say  that  "  they  are  the 
same. "  Strangely,  If  innocent,  the  defend- 
ant  introduces  no  witness  to  deny,  ex- 
plain, or  In  any  manner  break  the  force  of, 
these  facts,  strongly  Inculpatory  as  they 
are.  Where  he  and  his  sou  were  going 
that  Monday  raornint;,  the  character  of 
the  burdens  they  bore,  and  wnat  they  did 
with  them,  no  witness  is  brought  to  state. 
Not  even  the  son  himself  conies  to  declare 
that  the  trunk  and  limbs  of  Zack  Dixon's 
dead  body  were  not  In  tbe  two  sacks,  and 
to  explain  or  deny  the  dropping  ot  blood 
from  the  sack  In  his  charge.  He  at  least 
knew  the  real  facts,  and  could  nnnuestion- 
ably  have  enlightened  the  court  and  Inr.y. 
Though  living  In  the  defendant's  family 
and  under  hiscontrol, be  is  notintroduced, 
and  no  excuse  is  given  tor  his  non-appear- 
ance as  a  witness.  That  defendant  «as 
traveling  upon  a  public  high  way,  and  made 
no  effort  to  evade  Davis,  does  not  of  itself 
indicate  innocence;  nor  does  bis  voluntary 
reference  to  Zack  Dixon  at  that  time  have 
that  effect.  The  latter  rather  indicates 
guilt.  It  guilty  of  murder,  with  the  body 
of  his  victim  concealed  before  him.  It  was 
natural  for  him  to  make  such  Inquiry  and 
declaration  as  be  did,  to  avert  suspicion. 
This  record  fails  to  disclose  any  ottier 
reason  for  mentioning  Zack  Dixon's  name 
at  that  time.  It  should  l>e  noted  In  pass- 
ing that  neither  the  state  nor  the  defend- 
ant shows  bow  far  or  in  what  direction 
the  point  at  which  defendant  and  bis  son 
met  Davis  Is  from  Hicks' Bluff,  near  which 
the  dead  body  was  found. 

Hatch  Crittenden,  a  hrother-ln-law  of 
defendant,  testifies  that  defendant  ap- 
proached him  soon  after  Zack  Dixon's  dis- 
appearance, and  requested  him  "to  say 
that  Zack  had  stolen  a  horse  and  gone  to 
Texas,"  and  that  wltnese  "had  given  hira 
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two  dollars  to  go  elf  «n."  Wttnew  says 
lie  replied  tliat  lie  did  not  let  SSack  have 
"an;  two  dollars,"  and  that  be  wonld 
not  make  tbe  false  statement  requested. 
Emily  Currle  sayn  defendant  went  to  her 
bouse  the  next  week  after  Zack  was  misS' 
In);,  and  told  ber  busband.  In  ber  pres- 
ence, tbat  be  (defendant)  was  beinK  ac- 
caaed  of  murdering  Zack,  and  that  be  did 
not  do  it;  tbat,  upon  being  asked  where 
Zack  was,  defendant  said  he  bad  stolen  a 
borse,  and  gotten  two  dolUirs  from  Hutch 
Crittenden,  and  gone  oft  to  Texas;  that 
defendant  then  told  her  busband.  in  her 
bearing,  to  circulate  tbat  story.  If  any 
one  inqnired  of  btni  about  Zack;  tbat  de- 
fendant got  aogry,  swore,  and  denounced 
Hutcb  Crittenden  as  a  faultier,  when  wit- 
neon  told  blm  Hutcb  Crittenden  denied 
letting  Zack  Dixon  have  any  money. 
Smltb  Woodson  says  defendant  told  bim 
Zack  Dixon  bad  gotten  "Into  a  plutol  case 
and  run  away,"  as  he  bad  been  informed 
t>y  Hatch  Crittenden. 

James  Tucker,  one  of  tbe  witnesses, 
who  passed  defendant's  bouse  and  heard 
WaHb  Neal  calling  blm,  the  night  of  Zack'a 
disappearance,  says  defendant  told  him 
ahout  a  week  after  tbat  time  that  "be  ex- 
pected they  would  bave  blm  (defendant) 
up  about  Zack  Dixon.*'  and  that  he  want- 
ed witness  "to stick  tu bim,"  and  tbat  de- 
fendant further  said  be  was  at  home,  ly- 
ing on  tbe  bsd  the  nlgbt  Wasb  Neal  called 
blm,  and  beard  every  word  that  was  said. 
In  fact,  there  were  no  charges  against 
Zack  Dixon.  He  had  yinlated  no  law, and 
bad  no  reason  to  flee  the  country,  so'  far 
as  can  be  seen  from  this  record.  Tbe 
Btortes  wbich  defendant  endeavored,  so 
anxiously  and  boldly,  to  put  in  clrcola- 
tion,  were  but  tbe  production  of  his  owo 
brain.  They  bad  no  foundation  in  fact. 
Though  no  witness  saw  Larkin  Lancaster 
take  tbe  life  of  Zack  Dixon,  tbe  many  clr- 
cuniHtances  detailed  establish  tbe  fact  as 
conclnsirely  as  If  sworn  to  by  credible  eye- 
-nirncsses.  They  exclude  every  other 
reasitnable  hypothesis.  Strong  motives, 
deadly  threats,  favorable  opportunity, 
strange  secrecy  abont  the  premises,  bold' 
efforts  to  fabricate  exculpatory  evidence, 
unexplained  possession  of  burdens  corre- 
sponding in  appearance  with  sacks  known 
to  contain  pdrts  of  tbe  dead  body,— all 
these  concur. 

As  to  the  venue  but  little  need  be  said. 
Exactly  where  the  murder  was  commit- 
ted, no  witness  knows;  but  the  proof  is 
that  tbe  place  at  which  Zack  Dixon  was 
last  seen  alive,  and  Plsgah  Hill,  where  de- 
fendant lived,  and  the  public  road,  where 
Davis  met  defendant,  and  Hicks'  Bluff, 
on  Bichland  creek,  whore  tbe  dead  body 
was  found,  are  all  in  Giles  county.  This 
is  HufBcient. 

Tbe  charge  to  the  Jury  was  full,  clear, 
explicit,  and  accnrate  in  all  of  Its  parts. 
On  tbe  most  vital  point  in  tbe  case  tbe 
court  said  to  the  Jury:  "In  order  to  war- 
rant yon  In  convicting  the  defendant  in 
this  case,  tbe  circumstances  proven  must 
not  only  be  consistent  with  bis  guilt,  but 
they  must  be  Inconsistent  with  bis  inno- 
cence, and  such  as  to  exclude  every  reason- 
able hypothesis  but  tbat  of  hin  guilt;  for 
before  yuu  can  infer  his  guilt  from  circum- 


stantial evtdenea  tbe  axlatenee  of  elreuni« 
stances  tending  to  show  bis  guilt  must 
be  incompatible  and  inconsistent  with 
any  otber  reasonable  hypothesis  than 
that  of  his  guilt. "  All  rulings  us  to  evi- 
dence were  correctly  made. 

It  is  assigned  as  error  that  tbe  trial  }nry 
was  not  properly  sworn.  The  position  is 
not  well  taken.  After  reciting  tbat  de- 
fendant was  "arraigned  and  charged 
upon  tbe  indictment  in  this  case,  and  that 
be  pleaded  not  guilty  thereto,"  tbe  recor<i 
states  tbat  tbe  jurors  were  "elected,  tried, 
and  sworn  well  and  truly  to  try  tbe  issues 
Joined."  Though  omitting  the  words, 
"and  true  deliverance  make, "and  some 
other  words  of  the  common-law  form,  tbe 
oath  thus  shown  to  have  been  adminia' 
tered  is  entirely  sufficient.  LancuaKe  of 
precisely  the  same  legal  import  has  more 
than  once  been  held  by  this  court  to  meet 
tbe  requirements  of  the  law.  Fltsbugb  v. 
State,  18  Lea,  260;  Baxter  v.  State,  15 
Lea,  657.  It  was  not  decided  In  State  ▼. 
Hargrove,  18  Lea,  179.  as  Insisted  by  coun- 
sel, that  such  an  oatb  was  insufficient.  It 
was  only  said  in  that  case  that  "if"  an 
OH  til  in  like  words  "  was  defective"  tbe  de« 
feet  was  cured  by  a  fuller  statement  of  the 
oatb  In  tbe  minute  entry  containing  tbe 
verdict. 

It  is  also  urged  tbat  the  oatb  adminis- 
tered to  tbe  oflicers  attending  tbe  trial 
Jury  was  not  a  legal  oath.  The  record  re- 
cites tbat  they  were  "sworn  as  required 
bylaw  In  such  cases."  Manifestly,  tbat 
recitation  was  sufficient.  If  they  were 
"sworn  as  required  by  law,"  nothing 
more  was  essential.  It  was  not  necessary 
tbat  tbe  oath  takHi  by  sneb  officers 
should  be  set  out  on  the  record.  Tbe 
bare  statement  tbat  they  were  "sworn  us 
required  by  law,"  or  "according  to  law," 
is  enough.  Taylor  v.  State,  d  Lea,  285. 
Tbe  law  prescribes  a  certain  oatb ;  and,  if 
the  oatb  administered  is  set  out  on  the 
record,  to  be  good,  it  must  show  ail  the 
requiHltes.  Buxton  v.  State,  89  Tenn.  216, 
14  S.  W.  Rep.  480. 

Tbe  recital  In  subsequent  entries  In  tbe 
case  at  bar  that  tbe  Jury  returned  Into 
court  "  under  cbargo  of  tbe  same  two  offi- 
cers heretofore  sworn  to  ke«p  them"  can- 
not Justly  be  termed  a  statement  of  tbe 
oath  really  taken.  Tbe  words,  "to  keep 
them,"  were  not  used  for  sncb  a  purpose. 
Tbe  object  of  these  later  entries  was  to 
identify  the  offlcers  In  charge  of  tbe  Jury, 
and  not  to  set  out  the  oath  administered 
to  them. 

Finally,  it  is  contended  that  a  new  trial 
should  be  awarded  on  account  of  matters 
set  out  in  defendant's  affidavit,  seeking 
that  relief  beluw.  The  yerdict  returned 
was  as  follows:  "We,  tbe  Jury,  find  the 
defendant  guilty  of  murder  in  the  first 
degree,  with  mitigating  circumstances." 
Tbe  substance  of  the  affidavit  is  tbat,  up- 
on retiring  to  consider  of  their  verdict, 
some  of  the  jurors  were  opposed  to  con- 
viction because  nut  satisfied  of  defend-" 
ant's  guilt,  and  they  finally  consented  to 
a  verdict  of  guilty  only  because  they  were, 
by  the  other  jurors  and  the  presiding 
Judge,  "induced  to  believe"  that  under  a 
verdict  in  tbe  form  rendered  "the  court 
could    adjudge    a    punishment   short   of 
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death;"  that  afflant  "to  Informed  and  be- 
lieves that  the  verdict  •  •  •  was  »o 
rendered  becanse'the  jury  had  a  doubt  of 
defendant's  gnllt,  and  not  because  there 
were  any  inltigatingclrcuinstanceH;"  that 
afflant  has  tried  to  get  some  of  said  jnry 
to  make  un  atSdavit,  but  they  refused  to 
do  BO,  on  account  of  which  refusal  he 
"asks  the  court  to  call  around  the  mem- 
bers of  said  jury,  and  InterruKate  them  as 
to  the  facts  herein  stated,"  afflant  being 
*unable  to  get  the  true  facts  before  the 
court  In  any  other  way."  On  presenting 
that  affidavit,  defendant's  attorney 
moved  the  court  to  examine  the  Jurors 
tonchlngtbe  mutters  therein  stated.  This 
the  court  refused  to  do,  on  the  ground 
that  the  jurors  had  refused  to  make  afflda- 
vlta,  and  seemed  satlsOed  with  their  rer> 
diet.  The  entry  on  the  record  farther  re- 
cites that  "the  only  tonndatlon  for  the 
statement  in  defendant's  affidavit  to  the 
effect  that  some  of  the  'Jurors  would  not 
consent  to  such  a  verdict  until  some  of 
their  number  went  to  see  the  Jndfce,  and, 
returning,  stating  such  cunid  be  done,' 
was  this:  Said  Jury,  shortly  [before]  re- 
turning their  verdict,  came  Into  open  court, 
in  a  body,  In  charge  of  their  oflKceni,  and 
one  of  said  Jnrors  asked  the  court  it,  in 
this  kind  of  acase,  they  could  find  mltlgat> 
ing  circumstances.  The  court  repite<1, 
'Yes,  you  will  find  this  matter  In  the 
written  charge,  which  yon  have.' 
Whereupon  the  Jury  retired,  and  In  a  short 
time  relumed  their  verdict. "  The  action 
uf  the  trial  Judge  was  right  in  both  re- 
■pects, — in  refusing  a  new  trial  upon  the 
nnsnpported  affidavit  of  defendant,  and  In 
declining  to  have  the  Jorora  examined 
about  their  verdict.  Conceding  the  truth- 
foiness  of  the  claim  that  some  of  the  Ju- 
rors would  not  have  agreed  to  the  ver- 
dict but  for  the  belief  that  "the  court 
could  adjudge  a  punishment  short  of 
death,"  that  constitutes  no  ground  for  a 
new  trial.  The  legal  proposition  which 
it  Is  said  "they  were  induced  to  believe" 
was  entirely  sound.  The  court  had  the 
power  supposed.  Code,(MIII.&V.)§(M)!)8. 
The  other  soggestlun,  that  "the  jury  had 
a  doubt  of  defendant's  guilt,"  Is  contra- 
dicted by  and  Inconsistent  with  the  ver- 
dict, whose  verity  cannot  be  questioned  in 
the  mode  adopted.  Ah  the  jurors  declined 
to  make  affidavits,  and  In  no  manner  In- 
dicated any  dissatisfaction  with  their 
verdict,  the  court  did  right  in  refusing  to 
have  theni  examined  on  the  unsupported 
affidavit  of  the  defendant.  Such  a  practice 
as  that  sought  to  be  Introduced  would,  to 
say  the  least,  result  In  Interminable  confu- 
sion and  disorder,  not  to  be  sanctioned 
for  a  moment.  Hannum  v.  State,  90 
Tenn.  — .  18  S.  W.  Rep.  269.  The  case  at 
bar  Is  not  analugons  to  that  of  Nelson  v. 
State,  10  Humph.  632,  534.  There  It  was 
made  manifest  to  this  court  that  the  Jury 
"were  laboring  under  erroneous  Impres- 
sions as  to  the  law  of  the  case  before 
them. "  It  Is  not  so  here ;  for,  by  defend- 
ant's own  statement,  they  correctly  un- 
derstood the  law  as  to  the  legal  effect  of 
their  verdict,  in  the  form  rendered.  There 
they  returned  a  verdict  unauthoriied  by 
law,  and  that  under  such clrciimatanceR as 
to  indicate  confusion  iu  their  minds.    Not 


<o  here.  Besides,  in  that  case,  Ave  of  the 
Jurors  made  affldavlts  showing  unques- 
tionably that  they  had  been  misled,  with- 
out fault  on  their  part.  Here  no  Juror 
makes  an  affidavit,  and  there  is  no  indica- 
tion that  any  of  them  were  misled  In  any 
way.  Any  nssumption  of  defendant  that 
some  of  them  may  have  been  misled  by 
the  court  with  reference  to  the  form  of  the 
verdict  is  refuted  by  the  recital  quoted 
from  the  record. 

After  properly  overruling  motions  for  a 
new  trial  and  In  arrest  of  Judgment  the 
trial  Jodge  prnnonnced  sentence  of  death 
npon  the  defendant,  notwithstanding  the 
finding  of  mitigating  circumstances  by  the 
jnry.  He  was  authorized  to  do  that,  or 
to  commute  the  punishment  from  death 
to  Imprisonment  for  life,  as  In  his  sound 
discretion,  and  upon  an  nnbtnsed  and  dis- 
criminating survey  of  the  whole  caae,  the 
ends  of  public  Justice  might  seem  to  de- 
mand. Code,  (Mill,  ft  V.)  S  6098;  Green  v. 
State, 3  Baxt.  322;  Lewis  v.  State,  3  Head, 
127,  150.  There  was  no  abuse  of  that 
dlHCretion  In  this  case.  No  mitigating  cir- 
cumstances are  disclosed  in  the  record  be- 
fore us.  In  Lewis'  Case,  as  In  this,  the 
trial  Judge  declined  the  commutation. 

Let  the  Judgment  be  affirmed. 


Statb  ex  rel.  Lrmon  et  al.  t.  Board  or 

EqUAUSATION  UF    BUCHANAN    COONTT  Bt 

a/. 

(Supreme  Court  of  Miuawri,  ZHvifion  No.  L 
HOT.  9, 1891.) 

Taxatioh— AflesBsmNT — Board  o*  B()UAUsi.Tioa. 

1.  The  fact  that  the  reoords  of  a  county  boant 
of  eqaaliiation  fall  to  show  that  the  members 
took  the  oath  of  olBoe  required  by  Rev.  St.  1879, 
I  0672,  does  not  invalidate  an  eqaaliiation  made 
by  them. 

2.  The  fact  Uiat  Bev.  8t  1879,  |  0073,  which 
aatborixes  couuty  boards  Of  equalitatlon  to  raise 
the  assessed  valuation  of  real  and  personal  prop 
erty,  does  not  provide  for  notioe  to  those  whose 
personal  property  la  to  be  affected,  does  not  in- 
validate the  aotlon  of  the  board  as  to  snch  prop- 
erty where  the  same  notice  was  In  fact  Riven  u» 
is  prescribed  therein  for  real  property,  and  the 
parties  affected  appeared  before  the  board  at  the 
appointed  time. 

Appeal  from  circuit  court,  Buchnnan 
county;  Joseph  P.  Orubb,  Special  .ludge. 

Certiorari  by  thestateof  MInBourl  on  the 
relation  and  to  the  use  of  John  :s.  Lemon. 
Isaac  T.  Hosea,  and  John  S.  Logan,  ad- 
ministrators of  the  estate  of  Milton  "Too- 
tle, deceased,  against  the  board  of  equal- 
ization of  Buchanan  county.  Mo.,  A.  M. 
Dougherty,  John  Kelly,  James  Terrell. 
Theodore  Steinacker,  and  Philip  Rogers, 
to  annul  an  Increase  hy  said  board  of  the 
personal  assessment  of  Milton  Tootle,  de- 
ceased, for  state  and  county  taxes  for  the 
year  1S87.  Plaintiff  obtained  Judgment, 
and  defendants  appeal.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Shbuwood,  C.  J.: 

The  administrators  of  the  estate  ut  Mil- 
ton Tootle  procured  the  issuance  of  a  writ 
of  certioTrtrt  against  the  board  of  equal- 
ization of  Buchnnan  connty  for  the  pur- 
pose of  vacating  and  annnlllng  the  action 
of  the  members  of  that  board,  for  that 
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they,  aa  is  allMed,  wlthont  any  complaint 
made  or  appeal  taken  or  nutlce  t<j  re)at> 
ors,  bad  chaofted  or  raised  tbe  valuation 
or  aaaesMment  of  said  Tootle's  personal 
property  as  returned  by  hlni  In  hia  life-time 
from  $104,250  to  |9iM,U00.  The  board  of 
equalisation  at  their  meeting  on  tbe  25tb 
day  of  April,  1887,  and  on  the  appearance 
of  counsel  on  behalt  of  said  administrators, 
reduced  said  laat-mentioned  anm  to  9710.- 
000.  The  return  of  tbe  respondents  shows 
that  they  heard  evidence  on  the  date  last 
mentioned  as  tu  the  value  of  tbe  property 
in  question,  but  did  not  preserve  the  same, 
nor  was  such  preservation  asked  by  relat- 
or's counsel,  who  fully  argued  the  cause, 
and  after  that  the  change  in  the  valuation 
of  the  property  was  made.  And  the  truu- 
acript  which  accompanies  tbe  return  of  the 
renpondents  shows  also  that,  before  mak- 
ing the  change  In  valuation  last  aforesaid, 
evidence  was  heard  on  the  part  of  relators 
against  the  increase  of  the  valuation  of 
Tootle's  personal  property,  as  raised  by 
tbe  board  of  equalisation,  and,  after  tak- 
ing the  matter  under  adviaement,  made 
the  change  last  atoreHald.  The  result  of 
the  hearing  In  tbe  circuit  court  was  that, 
on  motion  of  relators,  the  change  made  in 
tbe  valuation  of  tbe  personal  property  of 
Tootle's  estate  was,  by  the  Judgment  of 
that  court,  vacated  and  annulled;  bence 
tbis  appeal. 

The  statutory  provisions  relative  to  tbe 
■object  of  this  litigation  are  these:  "See. 
6671.  There  shall  be  In  each  county  in  tbis 
state,  except  the  city  of  St.  Louis,  a  coun- 
ty board  of  equalization,  which  board 
shall  consist  of  the  county  clerk,  who  shall 
be  secretary  of  the  same,  but  have  no 
vote,  the  county  surveyor,  the  Judges  of 
tbe  county  coart,  and  thecounty  assessor, 
which  board  ahall  meet  at  the  office  of  the 
ciiunty  clerk  on  tbe  first  Monday  in  April 
of  each  year.  Sec.  6672.  Said  board  shall 
have  power  to  hear  complaints,  and  to 
eqnnlise  tbe  valuation  and  assessments 
npon  all  real  and  personal  property  with- 
in the  connty  whicb  la  mude  taxable  by 
law,  and,  having  each  taken  an  oath,  to 
be  administered  by  the  clerk,  fairly  and 
Impartially  to  equalise  the  valuation  of 
all  the  taxable  property  In  such  county, 
ahall  immediately  proceed  to  equalise  the 
Talnation  and  assessment  of  all  ancb  prop- 
erty, both  real  and  personal,  within  their 
connties,  respectively,  so  that  each  tract 
of  land  shall  be  entered  on  the  tax-book 
at  its  tme  value:  provided,  that  said 
board  shall  not  reduce  the  valnation  of 
the  real  or  personal  property  of  tbe  coun- 
ty below  the  value  thereof,  as  fixed  by 
aaid  state  board  of  equalisation.  Sec. 
6673.  Tbe  following  rules  shall  be  ob- 
served by  county  board?  of  equalisation : 
First,  they  ahall  raiue  the  valuation  of  all 
such  tracts  or  parcels  of  land,  and  any 
personal  property,  as,  in  their  opinion, 
have  been  returned  below  their  real  value, 
according  to  the  rule  prescribed  by  tbis  act 
for  such  valnation  ;  but,  after  the  board 
shall  have  raised  tbe  valuation  of  such 
real  estate,  it  shall  give  public  notice  of 
the  fact,  specifying  tbe  property  and  the 
amuoiit  raised,  either  by  advertisement  in 
a  newspaper  publluhed  In  the  county,  or, 
if  there  be  none,  then  by  postera,  one  to  be 


put  np  in  each  township,  and  that  said 
board  will  meet  on  the  fourth  Monday  of 
April  to  hear  reasons,  If  any  may  be  given, 
why  such  increuae  should  not  be  made; 
aecond,  they  shall  reduce  the  valuation  of 
such  tracts  or  parcels  of  land,  or  any  per- 
sonal  property,  which,  in  their  opinion, 
have  been  returned  above  their  true  value, 
as  compared  with  the  average  valuation 
of  all  tbe  real  and  personal  property  of 
their  county.  Sec.  6674.  Tbe  said  board 
shall  hear  and  determine  all  appeals  made 
from  the  valuation  of  property  made  by 
th3  assessor  In  a  summary  way,  and  shall 
correct  and  adjust  the  assessment  accord- 
ingly. The  county  clerk  shall  keep  an  ac- 
curate  record  of  tbe  proceedings  and  or- 
ders of  tbe  board,  and  the  assessor  shall 
correct  all  erroneous  aMseasmenta,  and  the 
clerk  shall  adjust  the  tax-book  according 
to  the  orders  of  said  board  and  the  orders 
of  tlie state  board  of  equalisation:  pro- 
vided, that  in  adding  or  deducting  such  per 
cen  torn  to  each  tract  or  parcel  of  real  estate, 
as  required  by  said  board,  he  shall  add  ar 
deduct  in  each  case  any  fractional  sum  of 
leas  than  flft.v  cents,  ao  that  the  value  of 
any  separate  tract  ahall  contain  no  frac- 
tions of  a  dollar."    2  Rev.  St.  1870. 

S.  S.  Brown  and  Woodson  &  Woodaun, 
tor  appellants.  H.  K,  White,  for  respond- 
ent. 

Shbrwood,  C.  J.,  (after  atntlng  the 
f&eta.)  'The  salient  points  of  objection  to 
tbe  action  of  the  board  of  eqoalisotlon, 
upon  which  relators  rely  for  an  affirmance 
of  the  Judgment,  will  now  be  considered. 

1.  And,  flrst,  as  to  the  clolm  that  the 
members  of  the  board  were  not  sworn. 
It  will  be  observed  that  though  section 
6672,  Hupra,  requires  the  members  of  tbe 
board  to  be  sworn,  yet  it  doeb  not  require 
tbe  fact  of  the  oath  having  been  taken  to 
be  recited  of  record.  Nor  does  that  sec- 
tion require  the  oath  to  be  in  writing. 
Unless  the  law  expressly  requires  the 
oath  to  be  written,  it  need  not  be,  nor 
subacribed  by  the  affiant,  but  may  be 
taken  by  "word  of  mouth."  Meeliem, 
Pub.  Off.  §  261 ;  Davis  v.  Berger,  64  Mich. 
652,  2U  N.  W.  Rep.  629. 

Though  the  law  requires  an  oath  of 
office  to  be  taken,  yet  its  being  taken  Is 
not  Indiapensable.  it  is  a  mere  incident 
of  the  office,  constituting  no  part  of  the 
office  itaeir.  Mechem.  Pub.  Off.  5  255; 
State  V.  Stanley,  66  N.  C.  60.  And  it  has 
been  ruled  that  though  the  members  of  a 
common  council  are  required  by  tbe  char- 
ter to  be  sworn  before  they  enter  upon  the 
duties  of  their  office,  and  they  are  aworn 
before  an  officer  not  authorized  to  admin- 
ister the  oath,  they  are  still  officers  de 
facto,  and  a  tax  levied  by  them  is  not 
invalid,  nor  will  It  be  set  aside,  even  in  a 
direct  proceeding.  State  v.  Perkins,  24  N. 
J.  Law,  409.  Such  persona  thua  situated 
are  at  least  de  facto,  it  not  de  Jure, 
officers,  and  their  acta  are  valid  to  all  In- 
tents and  purposes.  Petition  of  Kendoll, 
85  N.  Y.  802;  State  v.  Donglaaa,  50  Mo. 
eOS;  Cooley,  Tax'n,  (2d  Ed.)  255,  256.  Be- 
sides, the  members  of  tbe  board  of  equali- 
sation were  already  sworn  officers  of  the 
law,  and  were  ex  oWdo  membera  of  that 
board   In   conaequence   of    their     official 
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BtandlnK*  These  eoaaidaratioos  render  It 
wbolly  nnueceeaary  tu  rale  upon  the 
pu  wer  of  the  cuanty  clerk  to  «appl7  cer- 
tain aappoeed  umJaalooe  in  the  record  aft- 
er the  board  of  equalisation  bad  ad- 
Journed  "Bine die." 

2.  There  ia  no  principle  more  elementary 
or  fundamental  than  that  no  one  can  be 
paaaed  apon,  either  In  'hia  perHOn  or  estate, 
without  being  first  given  an  opportunity 
to  be  beard.  This  principle  has  been  fre- 
quently exemplified  by  cases  adjudicated 
in  thin  court.  Trx  proceedings  constitute 
no  exception  to  the  rule  demanding  notice 
as  a  prerequisite,  in  order  to  give  validity 
to  such  proceedings.  Provision  for  no- 
tice is  part  and  parcel  ol  "due  process  of 
law."  Cooley,  Tax'n.  (2d  Kd.)  863,  864. 
Even  if  a  statute  contain  no  provlslonfor, 
or  mention  of,  notice,  the  law  will  Imply 
that  notice  is  requisite.  Brown  v.  Weath- 
erby,  71  Mu.  162;  Wickham  t.  Page,  49 
Mo.  6'»;  Laughlln  t.  Fairbanks.  8  Mo.S70. 
Now,  though  section  6673  la  very  faulty  in 
its  construction,  yet.  guided  by  the  prin- 
ciple Just  announced,  there  can  be  no  ques- 
tion that  notice  was  Intended  by  that  sec- 
tion to  be  given  as  to  personal  property 
as  well  as  to  real  estate.  What  the  law 
will  Imply  Is  as  much  a  part  of  a  legisla- 
tive enactment  as  thungb  set  forth  in 
terms.  At  any  rate,  notice  was  given  as 
that  section  evidently  contemplates,  and 
It  was  given  as  to  the  personal  property 
In  question,  or  sufficiently  well,  at  least, 
to  bring  relators  before  the  board  of  equal- 
isation when  it  sat  to  hear  what  might 
properly  be  brought  before  It  for  determi- 
nation. There,  thecounHel  of  relators  be- 
ing present,  the  matter  of  the  Increased 
valuation  was  fully  discused  upon  evi- 
dence adduced,  and  the  determination  u( 
the  board  of  equalisation  announced. — a 
board  composed  of  tbe  very  same  persons 
who  composed  the  original  board,  and 
who  came  together  again  at  the  com- 
mand of  the  law  at  a  day  certain,  and 
after  giving  the  notice  the  law  required. 
The  fact  that  their  adjournment  was  niae 
die  neither  added  to  nor  subtracted  from 
the  full  measure  of  the  Jurisdiction  which 
the  law  conferred.  So  that  whatever  ir- 
regularities had  praTlonaly  occurred  were 
cured  by  tbe  subsequent  appearance  of  re- 
lators before  a  quaa/ tribunal  having  ple- 
nary i>owersand  Jurisdiction  over  the  sab- 
Ject-niatler.  and  wbose  action  must  there- 
lore  be  regarded  as  Qnal  In  a  proceeding 
by  certiorari,  except  as  to  matters  of  Juris- 
diction, and  that  Is  sudlciently  disclosed 
by  the  record  already  mentioned.  The 
merits  of  the  case  cannot  be  gone  into  In 
a  proceeding  of  this  nature.  Nothing  but 
the  record  Is  brought  up  in  an  Instance 
like  the  present.  Hannibal,  etc.,  Co..  v. 
State  Board,  64  Mo.  294.  The  appear- 
ance of  relator's  counsel  before  the  board 
of  equalization,  when  it  met  at  the  time 
appointed  by  law,  and  at  the  time  speci- 
fied In  the  notice  given,  must  be  regarded 
as  a  waiver  and  cure-all  of  all  previous  de- 
fects as  to  notice.  This  Is  the  view  taken 
in  Wisconsin  under  a  similar  statute. 
State  v.Oaylord,73  Wis.  80ti,  41  N.  W.  Rep. 
518.  See,  also,  Brown  v.  Wt>atherliy.  71 
Mo.  152.  For  these  reasons  wu  reveree  the 
Judgment,  and  remand  the  cause,  with  di- 


rections that  the  iowiireoart enter  a  Jndg^ 
ment  restoring  the  valuation  as  made  by 
the  board  of  equalisation.    Ail  conenr. 


Stats  ez  re/.  Brown,  County  Attorney, 
V.  McMillan  et  al. 

{.Su/premt  Court  of  3fls«ou«*L  Division  No.  t. 
Oct  Term,  1891.) 

FBOSBCDTiae  Attobnstb  as  Rblatobs — Aldkb- 
VLkina  Vaoahcibs— AD8Tau.iAii  Bauot  Ststsji 
— AppuoATioa  TO  Cm  EiiScrioss — Coxstito- 

TIOSALITT. 

1.  Under  Rev.  Bt  1880,  {  637,  providing  tliat 
prosecuting  attorneys  shall  commence  and  prose- 
oute  all  actions  in  which  ttie  county  or  state  may 
be  concerned,  a  prosecoting  attorney  may,  on 
his  own  relaUon,  inatltate  i»ooeedings  to  test 
the  right  of  persons  to  membership  in  a  board  of 
aldermen. 

2.  The  creation  of  new  city  wards  entitled  to 
aldermen  creates  vacant  offices,  to  be  niled  by 
special  election.  In  a  city  of  the  fourth  claaa; 
Rev.  Ht  g  1887,  providing  that  new  wards  shall 
have  no  reprenentation  until  the  next  general 
election,  being  originally  part  of  an  act  referring 
to'oitiesof  tbe  second  class  only,  (Seas.  Acts  18S7, 
p.  60,  »  48.) 

8.  Rev.  8L  1889,  o.  60,  art  8.  providing  for 
the  Aoatralian  ballot  system,  and  Act  April  4, 
1891,  (Hess.  Acts  1091,  p.  136,)  making  tbe  pro- 
visions apply  to  all  the  election  precincts  in  the 
state,  apply  to  an  election  to  fill  vacancies  in  tbe 
board  of  aldermen  of  a  city  of  tke  fourth  class, 
though  Rev.  Bt.  t  1887,  provides  that  saeh  va- 
oaneles  ahtdl  be  filled  by  election,  as  provided 
by  ordinanoe,  as  by  section  1908  it  Is  provided 
that  ordinances  on  any  subject  shall  be  in  con- 
formltywith  the  state  law  thereon. 

4.  The  Australian  ballot  system  is  not  ob- 
DOxions  to  tbe  constitutional  provision  that  all 
eiectioas  shall  l>e  free  and  open. 

Quo  warranto  on  the  relation  of  Marey 
K.  Brown,  as  county  attorney,  against 
Frank  W.  McMillan,  Day  K.  Smith.  Perey 
Thompson,  and  John  Domself.  Respond- 
ents demur  to  the  information.  Demurrer 
overruled. 

Waab  Adama  and  Uarcy  K.  Brown,  for 
rela  tor.     IV.  A.  Alderaon,  for  respondents. 

Oantt,  p.  J.  Tbia  ia  a  proceeding  upon 
information  of  tbe  prosecuting  attorney 
of  Jackson  county  ex  ofBi-io  to  teat  tbe 
right  of  respondents  to  exercise  tbe  pow- 
ers and  discbarge  tbe  duties  of  members 
of  the  board  of  aldermen  of  the  city  ot 
Westport,  In  Jackson  county.  It  Is  al- 
leged that  said  city  was  and  Is  a  city 
of  tbe  fourth  class,  under  the  laws  ol  tbia 
state;  that  prior  to  May  11,  1K91.  aald 
city  included  certain  territory,  which  was 
divided  into  two  wards;  that  by  an  ordi- 
nance of  said  city  duly  passed  by  the 
board  of  aldermen, entitled  "An  ordinanoe 
to  extend  tbe  corporate  llraits  of  tbe  city 
of  Westport  over  territory  lying  adjacent 
thereto,"  approved  April  14,  1891.  and 
taking  effect  from  Its  approval,  and  by 
virtue  of  an  election  held  for  that  purpose 
by  tbe  qualified  voters  of  said  city.  In 
pursuance  of  said  ordinance,  on  lltb  of 
May,  1K91,  the  corporate  limits  ot  said 
city  were  extended  so  as  to  take  in  certain 
additional  territory  described  in  tbe  in- 
formation; that  afterwards,  on  22d  day 
of  June,  an  ordinance  was  duly  passnd  di- 
viding said  city,  within  Its  now  extended 
limits,  into  four  warda;  that  by  said  or- 
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dinance  the  two  old  wards  Nos.  1  and  3 
coTupriaed  the  same  terri tory  they  uccn- 
pipd  prior  to  the  extenalon,  and  the  Thlr<t 
and  Fuarth  wards  were  made  up  entirely 
of  new  territory  talcen  in  by  said  exten- 
sion. It  is  then  charged  that  on  tlie  29tb 
Jane,  1891,  the  city  conncil  passed  an  ordi- 
nance proridins  forthe  filling  of  vacancies 
in  the  board  of  aldermen,  wliicb  ordinance 
is  set  out  in  fall;  that  on  80tb  Jane,  1801. 
the  mayor  of  the  city,  in  puraoance  of  said 
ordioance,  issued  hia  proclamation  declar- 
inK  vacancies  existed  In  said  board  oo  the 
sround  that  there  were  no  representatives 
Id  said  board  from  said  new  Third  and 
Fourth  wards,  and  called  a  special  election 
to  fill  said  alleged  vacancies  on  July  11, 
1891.  It  is  then  aU^^ed  that  the  election 
waa  held,  and  respondents,  two  each, 
were  elected  In  said  wards;  that  subse- 
<)uently  tbey  took  the  oath  of  office,  and 
a.re  now  exercising  all  ths  rights  of  alder- 
men of  said  city.  Bt^lator  charges  that 
said  election  was  illegal  and  void  on  two 
grounds:  FIrat,  that  In  contemplation  of 
law  there  were  no  vacancies  in  said  board 
fluch  as  there  was  any  authority  to  All; 
and.  aeeoodly,  if  there  were  vacancies,  the 
election  was  void  because  it  was  not  held 
under  the  Aaatralian  ballot  law.  adopted 
in  this  state  In  1H89,  and  amended  in  1891. 
To  this  Information  respondents  interpose 
a  demurrer,  assigning  the  following  rea- 
sons why  the  writ  of  ouster  should  not 
s;o:  (1)  That  the  Information  discloses 
on  its  face  that  respondents  are  the  duly 
elected  and  qualified  members  ol  the 
board ;  (2)  that  the  Information  does  not 
state  facts  aufflcient  to  authorise  the  re- 
lief prayed;  (8)  tliat  there  is  a  defect  of 
parties  plaintiff. 

1.  We  are  met  at  the  threshold  with  the 
technical  objection  that  the  prosecating 
attorney  is  not  permitted  by  the  laws  of 
this  state  to  prosecute  a  writ  of  900  war- 
rsnto  "  without  the  intervention  of  some 
third  person  as  relator."  This  contention 
Is  more  plausible  than  sound.  By  section 
«37,  Kev.  St.  18S9,  It  Is  provided:  "The 
proaeoutlngattorneyashall  commence  and 
prosecute  all  civil  and  criminal  actions  in 
their  respective  coantles  in  which  the 
county  at  state  may  be  concerned. "  That 
the  state  is  interested  In  preventing  any 
person  usuri'lnf?  or  intruding  himself  into 
an  office  created  by  Its  laws  is  now  Urmly 
settled.  This  is  a  proceeding  by  the  pros- 
ecu  ling  attorney  ex  ofScio.  It  has  been 
ruled  anlformly  since  State  v.  Merry,  8  Mo. 
278,  that  the  writ  of  quo  fi'arranto  is  a 
writ  ol  right,  and  that  the  attorney  gen- 
eral need  not  ask  leave  to  file  bis  Informa- 
tion. In  State  v.  Rose.  84  Mo.  198,  the 
precise  point  raised  by  the  demurrer  here 
was  made,  and  It  was  ruled  that  "Infor- 
mations by  the  attorney  general  or  prose- 
-cutlng  attorney  ez  ottcio  may  be  filed 
witboat  leave  as  a  matter  of  course." 
This  court  has  never  been  disposed  to 
4len7  the  state  the  right  to  inqnlre, 
throngb  ber  properly  constituted  officers, 
into  the  right  of  any  person  to  one  of  its 
public  offices.  It  is  concednd  by  respond- 
«Dti*  that  this  court  has  often  entertained 
and  determined  lllte  proceedings,  brought 
and  prosecuted,  in  which  the  pruHecatlng 
attorney  was  the  sole  relator.  This  is  cer- 
v.l8s.>v.no.l0— 50 


tatnly  true;  and  It  does  seem  to  us  that  it 
Is  peculiarly  appropriate  that  the  prose- 
cuting attorney  should  represent  the  state 
in  such  cases,  and  we  see  no  reason  for  de- 
parting from  this  well-established  practice. 
State  V.  Frasler.  98  Mo.  42U,  11  S.  W.  Rep. 
978. 

2.  Having  determined  that  the  relator 
may  maintain  this  proceeding,  we  are 
next  led  to  Inquire  into  hlscomplalnt.  He 
charges,  first,  that  the  respondents  are 
usurpers,  because  there  were  no  vacancies 
in  the  board  of  aldermen  to  be  filled.  Sec- 
tion 1686,  Rev.  St.  1889,  provides  that  "the 
board  of  aldermen  may,  by  ordinance,  di- 
vide the  city  into  not  less  tlian  two 
wardH,  and  two  aldermen  sball  be  elected 
from  each  ward."  It  clearly  appears 
that,  acting  under  this  authority,  the 
board  divided  the  city  of  Westport  into 
four  wards,  and  that  from  the  time  the 
Third  and  Fourth  wards  were  established, 
until  the  election  of  respondents,  these 
wards  had  no  representation  in  the 
board.  That  each  of  these  wards,  under 
the  law,  is  entitled  to  two  aldermen  is 
perfectly  clear;  but  relator  claims  they 
are  not  entitled  to  this  representation  un- 
til the  next  general  city  election  in  April, 
whereas  respondents  claim  that,  as  sooa 
as  the  wards  were  lawfully  created,  they 
became  entitled  to  representation,  and 
there  were  four  vacancies  In  the  board. 
To  meet  this  claim  relator  rulleS  upon  sec- 
tion 1887  of  the  Revised  Statutes,  which 
provldesi  that,  "whenever  new  wards 
shall  be  established,  there  shall  be  no  elec- 
tion of  a  representative  to  the  municipal 
leglMlature  for  such  ward  until  the  general 
election  for  corporation  officers."  If  this 
section  was  a  portion  of  the  charter  of 
cities  of  the  fourth  cliiss,  or  If  it  did  not  so 
dearly  appear  that  It  n^as  peculiar  to  cit- 
ies of  the  second  class,  there  might  be 
some  force  in  relator'15  position ;  but  from 
an  examinatlo'n  o(  its  history  and  its  po- 
sition in  our  laws  we  are  satisfied  it  per- 
tains to  cities  of  the  second  class  onl,v. 
This  section  was  originally  section  48, 
page  60.  of  the  Session  Acts  of  1887,  "An 
act  providing  that  cities  of  more  than 
100,000  Inhabitants  might  frame  their  own 
charter."  When  the  revising  committee 
arranged  the  present  statutes  this  section 
was  carried  forward  into  thom  with  a  ref- 
erence to  the  date  of  its  adoption,  and  it 
is  placed  among  those  provisions  having 
reference  to  cities  of  the  second  classalone. 
We  think  this  is  quite  evident.  The  lan- 
guage of  the  section,  moreover,  is  not 
such  as  is  usual  in  referring  to  an  alder- 
man In  cities  of  the  fourth  class.  Leaving 
out  of  vlen,  then,  this  section,  we  recur  to 
the  proposition  of  relator,  that  there  were 
no  vacancies.  Relator  contends  that,  in- 
asmuch as  section  1661  fixes  the  official 
term  at  two  years  from  the  first  Tuesday 
in  April,  save  when  two  aldermen  areelect* 
ed  from  the  same  ward,  in  which  case  the 
one  receiving  the  smallest  numtter  of  votes 
shall  bold  one  year  only,  these  terms 
must  begin  at  the  general  election,  and  run 
together.  We  agree  with  blm  tally  as  tu 
the  regalar  terms,  but  we  are  now  cun«ild<- 
ering  whether  there  Ig  a  varancy.  We 
think  that  both  authority  and  the  spirit 
uf  our  InatltutioBs  favor  the  view  that 
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when  an  ofBce  is  created,  and  no  restrlc- 
tionf)  for  tilling  the  vacancy  are  Imposed, 
a  vacancy  arlscB  Ipsn  iacto.  "The  word 
'  vacant '  aptly  and  fitly  deBcribes  the  con- 
dition of  an  otflce  when  it  Is  first  created, 
and  has  been  filled  hy  no  Incnnibent." 
Walsh  V.  Com.,  89  Pa.  St.  425.  In  State 
V.  Askew.  48  Ark.  89,  2  S.  W.  Rep.  840,  the 
supreme  conrt  of  that  state  said:  'Va- 
cancy Is  the  state  of  beins;  empty  or  nn- 
fllled.  Vacant  lands  are  unoccupied. 
A  vacant  honse  is  untenanted.  A  vacant 
office  is  an  office  without  an  incnmbeut, 
and  it  can  make  no  difference  whether  the 
office  be  new  or  an  old  one.  An  old  office 
is  vacated  by  death,  reslKnation,  or  re- 
moval. An  office  newly  created  becomes 
ipao  facto  vacant  in  its  creation."  And 
in  State  v.  County  Conrt,  60  Mo.  817, 
Jndge  Ada  us,  speaking  for  the  coort, 
said:  "This  is  a  new  office, created  by  this 
act,  and  tpso  facto  becomes  vacant  In  its 
creation."  Rhodes  v.  Hampton,  101  N. 
C.  629,  8  S.  E.  Rep.  i!1»:  Stocking  v. State, 
7  Ind.  326;  State  v.  Irwin,  5  Ner.  92.  Nor 
are  weimpressed  with  the  reasons  that  re- 
lator seems  to  think  actuated  the  legisla- 
tnre  in  refusing  representation  to  the  new 
wards  till  a  general  election.  Taxation 
without  representation  has  ever  been  re- 
sisted in  the  United  States.  When  we  con- 
aider  that,  according  to  the  allegations 
of  relator's  petltioji,  a  new  territory  as 
large  as  the  old  city  bad  been  added  to 
the  city,  and  that  the  cit.v  council  might 
project  public  works  that  would  entail 
burdensome  taxation  on  this  new  territo- 
ry, II  they  had  no  voice  In  the  city  govern- 
ment, we  can  see  no  sound  reason  why 
the  property  owners  in  those  new  wards 
should  be  denied  representation  in  the 
council.  Certainly,  in  the  absence  of  a 
very  clearly  expressed  intention  to  the 
contrary,  we  will  not  give  such  a  con- 
struction to  the  charter.  We  think  on 
this  point  the  law  is  with  respondents. 
Nor  ought  there  to  be  any  serions  trouble 
abont  the  length  of  the  term  of  aldermen 
elected  to  till  a  vacancy.  They  are  elected 
simply  till  the  next  general  election.  We 
think  this  Is  evident  from  reading  all  the 
provisions  together,  and  applying  the  rale 
that  statutes  In  pari  aiHteria  are  to  be 
construed  together. 

3.  Respondents  concede  by  their  demur- 
rer that  the  election  at  which  they  were 
chosen  was  not  held  as  required  by  ar- 
ticle 8,  chapter  60,  of  the  Revised  Statutes 
of  Missouri  of  1889,  and  as  esitended  by 
act  of  the  general  assembly  of  Missouri 
approved  April  4,  1891.  These  statutes 
introduced  Into  this  state  the  Australian 
system  of  voting  at  elections,  and  by  the 
amendment  in  1891,  (Sees.  Act  1891,  p. 
186,)  the  provisions  were  made  to  apply 
to  all  the  election  precincts  in  this  state. 
If  this  law  shonld  govern  this  particular 
election,  the  admission  that  there  was  a 
total  failure  to  comply  with  the  regula- 
tions prescribed  by  the  legislature.  If  those 
regulations  are  consistent  with  the  con- 
stitution, we  think  would  invalidate  the 
election.  Zoller  v.  Chapman,  64  Mo.  602; 
State  V.  Frazier.  98  Mo.  426,  11  S.  W.  Rep. 
973;  Van  Amriage  v.  Taylor,  (N.  C.)  12  S. 
E.  Rep.  1005.  But  respondents  seek  to 
avoid  the  effect  of  this  admission  In  their 


demurrer  by  Insisting  that  the  special  pro- 
vision In  section  15S7.  that  "all  vacancies 
In  the  board  of  aldermen  shall  be  filled  by 
election  in  sncb  manner  as  may  be  pro- 
vided by  ordinance."  was  not  abrogated 
by  the  adoption  of  article  8,  chapter  60, 
and  the  amendment  thereto  April  4, 18U1, 
atipra.  And  the  learned  counsel  for  re- 
spondents in  support  of  this  contontlon 
relies  upon  the  familiar  canon  of  con- 
struction, that  a  later  statute  which  is 
general  and  affirmative  will  not  repeal 
a  former  which  is  particular,  unless  nega- 
tive words  are  used,  or  nuless  the  provis- 
ions of  the  latter  are  irreconcilably  focon- 
sistent  with  and  repugnant  to  the  former. 
This  rule  is  generally  accepted  with  tills 
qualification:  that  after  all  It  is  really  a 
question  of  intention,  and  when  the  legis- 
lative Intent  Is  manifest  or  apparent.  It 
must  prevail.  State  v.  Severance,  55  Mo. 
378.  But  we  conceive  that  this  lule  has 
little  to  do  with  this  particular  case. 
The  statute  under  which  the  city  of  West- 
port  is  organised  is  itself  a  general  stat- 
ute. Moreover,  the  power  of  the  legisla- 
ture to  regulate  elections,  and  to  amend 
the  laws  pertaining  thereto,  in  no  wise 
Infringes  any  propeity  or  vested  right  of 
the  said  city,  and  the  inhabitants  of  that 
city  are  as  much  bound  to  ot>ey  a  general 
law  (if  this  character  as  any  other  portion 
of  the  state;  and,  besides  that.section  190*.' 
expressly  provides  that  "any  manicipal 
corporation  In  this  state,  whether  under 
genera]  or  special  charter,  and  having 
authority  to  pass  ordinances  regnlatiiig 
subjects,  matters,  and  things  upon  which 
there  is  a  general  law  of  the  state,  unless 
otherwise  prescribed  or  authorised  by 
some  special  provisions  of  its  charter, 
shall  confine  and  festrlct  Its  Jurisdiction 
and  the  passage  of  its  ordinances  to  and 
in  conformity  with  the  state  law  upon 
the  subject."  This  section,  by  force  of 
law,  is  a  part  of  its  charter,  and  It  can- 
not claim  exemption  from  the  general 
law  of  the  state  regulating  elections. 
While  It  may  properly  make  many  local 
regulations,  they  must  not  conflict  with, 
but  must  be  in  confnnnity  with,  the  state 
law.  We  think  it  was  essential  to  a  valid 
election  of  aldermen  that  the  provisionH 
of  article  3,  chapter  60,  of  the  Revised  Stat- 
utes of  1889,  as  amended  by  act  approve<I 
April  4,  1891,  shonld  be  observed.  Com- 
raon  Council  ▼.  Rush,  82  Mich.  532,  46  N. 
W.  Rep.  951. 

But  counsel  urge  these  acts  are  oncon- 
stltutionol  In  that  they  add  to  the  con- 
stitutional qualification  of  one  to  hold 
office,  impair  the  right  ol  one  to  he  elected 
to  office,  and  violate  the  provision  of  the 
constitution  that  "all  elections  shall  l>e 
free  and  open."  Every  presumption  is 
in  favor  of  the  constitutionality  of  an  act 
of  the  legislature,  and  the  courts  are  ever 
reluctant  to  declare  a  statute  inralid. 
The  power  of  the  legislature  to  regaiate 
elections  is  now  too  weU  determlneil  to 
be  longer  qbestioned.  This  right  has 
been  exercised  In  all  the  states.  It  was 
most  seriously  challenged  In  states  where 
laws  were  enacted  requiring  a  registra- 
tion of  the  electors  os  a  condition  preced- 
ent to  voting;  and  the  power  of  the 
legislature  was  nvheld  in  many  well-cou- 
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Bidered  easea.  Capen  v.  Foster.  12  Pick. 
485.  The  power  of  the  legislature  to  pre- 
vent fraud  at  the  ballot  buz  by  all  need- 
ful rales  and  regulations  is  clear.  Of 
course,  under  the  guise  of  regulation,  the 
legislature  cannot  dt'stroy  the  constitu- 
tional right  of  the  voter.  Attorney  Gen- 
eral V.  Detroit,  78  Mich.  546.  44  N.  VV.  Bep. 
388.  If,  therefore,  the  prurisiuas  of  arti- 
cle 3,  chapter  60,  of  the  Revised  Statutes  of 
1889,  aud  the  amendments  thereto  of  April 
4, 1891,  are  obnoxious  to  the  criticism  of 
counsel  for  respondents,  they  impair  con- 
stitutional rights.  After  a  rareful  exam- 
ination of  this  law  we  fail  to  see  how  it 
makes  any  election  less  free  and  open. 
On  the  contrary,  the  most  careful  regula- 
tion is  made  to  insure  a  free  exercise  of 
the  right  of  suffrage.  The  reasons  that 
prompted  the  passage  of  these  laws  are 
most  admirably  stated  by  the  supreme 
court  of  Michigan  in  Common  Council  v. 
Bush.  82  Mich.  532,  46  N.  W.  Bep.  961.  as 
follows:  "Frauds  in  elections  produced 
the  necessity  of  the  registry  laws;  but 
tbesti  were  not  found  sufBcient  to  prevent 
frauds  and  abuses,  which  became  so  noto- 
rious that  other  meiins  were  found  neces- 
sary to  preserve  the  purity  of  elections. 
Fraudulent  tickets  were  Issued, — fraudu- 
lent In  that  they  purported  to  be  the  reg- 
ular party  tickets,  biit  In  reality  contained 
ttie  names  of  some  of  the  candidates  of  the 
opposite  political  party,— -and  thus  voters 
were  deceived  Into  voting  for  candidates 
not  of  their  choice,  aud  contrary  to  their 
iDtention  The  preparation  and  distribn- 
tloo  of  ballots  by  party  agents  furnished  an 
excaite  tor  large  assessments  upon  candi- 
dates. Voters  were  supplied  with  tickets, 
and  accompanied  to  the  polls  by  party 
agents  to  see  that  the  tickets  furnished 
were  deposited  In  the  boxes.  Votes  be- 
came the  subject  of  bargain  and  sale,  and 
the  purchaser  accompanied  the  voter  to 
tbe  polls  to  see  that  the  infamy  was  con- 
nam mated  by  the  deposit  of  the  vote 
placed  In  his  hands.  Drunken  men  were 
taken  to  tbe  polls,  supported  by  their  fel- 
lows. The  voting  places  were  over- 
crowded, and  in  this  way  voters  were 
kept  from  the  polls  or  deterred  from  vot- 
ing. 'Workers'  were  employed,  and 
paid  by  candidates  and  party  managers 
to  peddle  tickets ;  and  not  always  were 
tbey  employed  for  their  most  commend- 
able quallUcations,  or  from  the  most 
worthy  motives.  Secret  organizations 
met  on  tbe  night  previous  to  election  and 
famished  their  members  with  'vest-pocket' 
tickets,— proceedings  foreign  to  the  spirit 
of  oar  government.  Intimidation  of  vot- 
ers was  openly  charged  under  the  system, 
ander  which  eniployera  could  stand  In 
close  proximity  to  the  polls,  and  distin- 
guish what  ticket  their  employes  voted. 
Tbe  expenses  of  an  election  have  become 
BO  great  as  to  deter  many  good  men  from 
accepting  nominations.  Such  are  some  of 
the  abases  that  grew  up  under  the  old 
system,  rendeiing  a  reform  absolutely  nec- 
essary to  secnre  fair  and  honest  elections, 
good  government,  and  the  perpetuity  of 
our  instltuttfins.  To  sach  an  extent  have 
these  abuseri  been  carried  that  one  of  the 
euiiuent  couuiiei  for  relator  felt  Justified 


in  asserting  In  his  brief  that  'fraud  in  elec- 
tions has  become  a  fine  art,  and  corrup- 
tion of  voters  a  profession ;'  and  the  gov- 
ernor of  the  state  In  his  message  in  Jan- 
uary, 1889,  made  It  the  subject  of  earnest 
and  special  comment."  This  law  alms  to 
preserve  to  the  voter  his  franchise  with- 
out interruption,  annoyance,  or  danger 
of  being  defrauded.  Tbe  election  Is 
"open,"  within  the  meaning  of  the  con- 
stitution. The  vote  of  each  elector  is  re- 
ceived by  the  Judges  nt  public  voting 
places.  It  Is  free  to  every  qualltied  voter, 
—more  free  than  when  he  wassubjected  to 
all  manner  of  annoyances  by  noisy,  tui^ 
bnlent  crowds,  impeding  his  way  to  the 
polls,  and  often  Impudently  and  gratui- 
tously assuming  to  dictate  his  choice  for 
him.  Let  us  rise,  if  we  can,  to  the  true 
significance  of  the  constitutional  provis- 
ion, "All  elections  shall  be  free  and  open." 
It  is  not  merely  the  right  of  every  elector 
to  cast  his  ballot  In  an  open  place.  It 
was  designed  that  this  vote  so  cast 
shoald  be  effective,— carry  its  projier 
weight  In  cttectlng  the  result, — as  the  vol- 
nntary  act  of  a  freeman.  "Whenever  an- 
other person,  by  coercing  me,  or  by  coerc- 
ing or  bribing  my  neighbor,  or  by  voting, 
unlawfully,  casts  a  vote  or  votes  more' 
tlinn  he  Is  entitled  to,  my  franchise  is  In- 
fringed, for  my  vote  now  has  less  than 
its  proportionate  share  of  Influence. " 
"Ballot  Boform— Its  Constitutionality," 
28  Amer.  Law  Bev.  719.  "Elections  are 
free  when  the  voters  are  subjected  to  no 
intimidation  or  improper  influence.  Elec- 
tions are  equal  when  tho  vote  of  every 
elector  is  equal.  In  its  influence  upon  the 
result,  to  the  vote  of  every  other  elector. " 
People  V.  Hoffman.  116  111.  587,  6  N.  E. 
Bep.  596,  and  8  N.  E.  Bep.  788;  Patterson  v. 
Barlow,  60  Pa.  St.  54;  Davis  v.  School- 
Ulst.,  44  N.  H.  398.  It  was  with  a  view 
to  preserve  this  high  privilege  the  legisla- 
ture enacted  these  laws.  It  is  no  less  a 
pleasure  than  a  duty  to  aid  them  in  so 
commendable  a  purpose.  Tbe  case  put  to 
un  of  a  party  desiring  to  be  a  candidate 
for  an  office,  but  who  can  secure  neither 
tbe  nomination  of  one  of  the  two  great 
political  parties,  or  of  any  other  political 
convention,  nor  the  certificate  of  a  sudl- 
dent  nnmber  of  electors  to  entitle  him  to 
have  bis  name  placed  on  tbe  ticket,  does 
not  strike  us  as  a  great  hardship.  The 
rights  he  would  lose  under  these  circum- 
stances are  purely  imaginary:  but  the 
case  supposed  is  sf>  extreme,  It  will  not 
be  passed  upon  till  it  presents  itself  in  a 
mure  tangible  shape  than  It  does  here.  It 
is  conceived  there  is  nothing  in  the  law 
preveutlnga  voter  throwing  away  his  vote 
on  such  a  candidate  If  he  desires  to.  do  so. 
This  law,  while  new  In  this  country,  has 
been  received  with  great  favor.  It  has 
been  adopted  by  the  legislatures  of  Ari- 
zona, California,  idahu,  Illinois,  Indiana, 
Massachusetts,  Maine,  Nevada,  North  Da- 
kota, Pennsylvania,  West  Virginia,  and 
Wisconsin  In  the  last  two  years.  It  Is 
doubtless  open  to  some  objections.  These 
can  be  corrected  from  time  to  time.  But 
we  think  the  objections  here  made  to  Its 
constitutionality  untenable.  The  demur- 
rer is  overruled.    All  concur. 
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Lamak  v.  State. 

(Court  tifApptalt  of  Texat.    ilaich  19, 181S.) 

Kxvrrs«  Duokdhblt  Houbb — Indicthent. 

Undar  Act  AprU  4,  1889,  (Oen.  Laws  21st 

Leg.  p.  88,)  deolaring  a  penalty  for  "an^  owner, 

lessee,  or  tenant"  wko  shall  keep  a  disorderly 

bouse,  an  Indictment  tberefor  is  fatally  defective 

which  fails  to  allege  that  accused  was  the  owner, 

lessee,  or  tenant  of  the  house. 

Appeal  from  Bee  coonty  court;  W.  U. 
Hatks,  Jodge. 

Loo  Lntnar  was  convicted  of  keeping  a 
dlHurderly  bouise,  and  appealn.    Reversed. 

Leoaedas  C.  Hill  and  Fly  Jt  Hill,  tor  ap- 
pellant. Rkthard  R.  Bairlson,  Anat.  Atty. 
Gen.,  for  the  State. 

Whitr,  p.  J.  The  offense  of  a  disDrder- 
ly  house,  as  deflned  in  article  339  of  the 
Penal  Code,  and  the  punlebment  therefor, 
aa  provided  In  article  841,  baa  been  essen- 
tially changed  by  an  act  approved  April 
4, 1889.  (Cren.  Laws  2l8t  Leg.  p.  Ht.)  By 
article 339, "  disorderly  house"  was  defined ; 
and  by  article  341  it  was  provided  that 
any  person  who  shall  keep,  or  be  in  any 
way  concerned  in  keeping,  a  disorderly 
bouse  shall  be  flned,  etc.  The  amendment  to 
article  !t39  by  the  act  of  the  21st  legislature 
BBpra,  am^ds  and  adds  to  tbe  definition, 
as  contained  in  the  old  articleof  the  Penal 
Code,  giving  a  broader  and  more  extensive 
definition  to  the  term  "a  disorderly 
bouse."  Article  341,  as  amended  by  said 
act,  provides  that  "any  owner,  lessee,  or 
tenant  who  shall  keep,  or  be  concerned  in 
keeping,  or  knowingly  permit  the  keeping 
Ot.a  disorderly  house,  in  any  hoase,  build- 
ing, ediflce.  or  tenement  owned,  leased,  or 
occupied  by  him,  shall  be  deemed  guilty  of 
keeping,  or  being  concerned  in  keeping,  or 
knowingly  permitting  to  be  kept,  as  the 
case  may  be,  a  disorderly  house,  and  shall 
be  punished  by  a  fine  of  two  hundred  dol- 
lars for  each  day  be  shall  keep,  be  con- 
cerned in  keeping,  or  knowingly  permit  to 
be  kept,  such  disorderly  house, "  etc.  The 
indictment  In  the  case  in  hand,  which 
charges  appellant  with  keeping  a  disor- 
derly house,  contains  four  counts.  The 
first  charges  that  she  did  unlawfully  keep, 
and  was  concerned  in  keeping,  a  disorder- 
ly house,  to-wlt,  a  house  of  prostitution; 
the  second  count,  that  she  "did  then  and 
there  unlawfully  keep,  and  was  concerned 
in  keeping,  a  disorderly  hoase,  to-wlt,  a 
bouse  where  prostitutes  were  permitted  to 
resort;"  the  third,  that  she  "did  then  and 
there  keep,  and  was  concerned  In  keeping, 
a  disorderly  house,  to-wlt,  a  house  where 
prostitutes  were  permitted  to  reside  for 
the  purpose  of  plying  their  vocation; 
fourth,  that  she  did  then  and  there  keep, 
and  was  concerned  In  keeping,  a  disorder- 
ly house,  to-wlt,  a  house  where  malt  liq- 
uors were  kept  for  sale,  and  prostitutes, 
lewd  women,  and  women  of  bad  reputa- 
tion for  chastity  were  employed,  kept  In 
service,  and  were  permitted  to  display  and 
conduct  themselves  in  a  lewd,  iascivioua, 
and  Indecent  manner. "  Theindlctment  no- 
where alleges  that  the  appellant  was  the 
owner,  lessee,  or  tenant  of  the  bouse 
which  she  H  alleged  to  have  been  keeping 
as  a  disorderly  house.  Under  the  old  law, 
(article  341,  Pen.  Code,)  it  was  provided 


that  "  any  person  "  who  ahall  keep,  or  be 
hi  any  way  concerned  in  keeping,  a  diaoN 
dcrly  bouse  shall  be  punished,  etc.  By  ar- 
ticle 341,  as  amended  by  the  Acta  of  tbe 
Tlst  Legislature,  as  above  quoted,  it 
it  will  be  seen  that  the  provision  la  not 
"any  person,"  as  In  the  old  law,  but  "any 
owner,  lessee,  or  tenant  who  shall  keep," 
etc.,  shall  be  punished,  etc.  By  tbe  amend- 
ment to  article  341,  Pen.  Code,  as  con- 
tained In  tbe  Acts  of  the  21  st  Legis- 
lature. It  seems  that  our  legislature  has 
limited  this  offense  now  to  "any  owner, 
lessee,  or  tenant"  who  shall  keep,  or  t>e 
concerned  In  keeping,  or  knowingly  permit 
the  keeping  of,  a  disorderly  boose,  in  any 
bouse,  building,  ediflce,  or  tenement 
"owned,  leased,  or  occupied  by  him. "  Un- 
der the  plain  construction  of  this  statute, 
any  person  not  the  "owner,  lessee,  or 
tenant"  of  a  house  occupied  by  him  does 
not  come  within  the  purview  of,  and  can- 
not be  punleh<.-d  for.  this  offense.  Snch 
being  the  plain  Import  of  tlie  language  of 
our  present  law  upon  the  subject,  an  In- 
dictment Is  not  sufficient  unless  It  avers 
that  the  party  keeping  the  disorderly 
bonse  was  either  the  owner,  lessee,  or  ten- 
ant of  the  same.  The  punishment  for 
keeping  a  disorderly  house  Is  only  de- 
nounced against  the  qwner,  lessee,  or  ten- 
ant who  shall  keep,  or  be  concerned  la 
keeping,  tbe  house  occupied  by  him.  Be- 
cause the  Indictment  fails  to  charge  tbe 
offense  as  now  known  to  our  law  un- 
der the  act  of  the  21st  legislature,  aa 
above  set  out,  the  same  is  fatally  defective 
and  luBufBcient;  for  which  reason  the 
Judgment  la  reversed,  and  the  cause  dia- 
mlssed. 

HvRT,  J.,  concurs.    Datidson,  J.,  ab- 
sent. 


PlSBKOS  T.WORTBK. 

(Court  0/  .^ppente  qf  Teoau.    March  IS,  iflaa.) 
Balm  or  Land— Co^itempokinsoub  Oru.  Aobxx- 

KSNT— EvmENCX  OT. 

It  Is  competent  for  a  vendee  of  land  to 
prove  by  oarol  that  an  oral  agreement,  contem- 
poraneous with  the  oontisct  of  sale,  whereby  tbe 
vendor  was  to  retain  40  acres  of  the  land,  and 
let  the  vendee  have  80  cords  of  wood  In  consid- 
eration thereof,  was  omitted  by  the  third  per- 
son who  draw  the  contract. 

Appeal  from  Lavaca  county  court;  P. 
H.  Grkkn,  Judge. 

Action  by  John  PIshkos  against  Joseph 
Wortek  to  recover  80  cords  of  wood  or  Its 
value.  Judgment  for  defendant.  PlaintiO 
nppeiils.    Reversed. 

Ellis  A  Allen  and  A.  P.  Bagby,  for  appel- 
lant.   8.  C.  Patton,  for  appellee. 

Whttb,  P.  J.  Appellant  brought  tbia 
suit  In  the  county  court  for  80  corda  of 
wood  or  Its  value,  alleged  at  f3  per  cord, 
claiming  that  he  bad  purchased  tbe  wood 
for  a  valuablacouBlderatioutrom  appellee. 
It  appears  from  the  evidence  that  these 
parties  bad  engaged  In  a  trade  for  land, 
appellee  selling  the  place  upon  which  he 
lived  to  appellant  for  the  sum  of  $S.500. 
Appellant  claimed  that  in  this  sale  and 
purchase  of  the  land.  In  consideration  of 
tbe  (act  that  appellee  desired  to  reserve  40 
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acrcB  of  tta«  frmct.  he  iappcBra)  ngrced  to 
let  the  appellant  have  fastcad  ui  said  44) 
acrea  80or  85  cords  of  wood,  wbleb  bad 
bnen  cot  aud  eorded  on  land  belongins  to 
aiipellant.  After  the  contract  bad  been 
made  as  above  sbt  oat  tbey  sent  for  a 
tbtrd  party,  to  reduce  tke  contract  to 
writing.  Tbe  contract  for  the  land  was 
pat  In  writing  by  tbe  tbird  party,  but 
nothing  was  said  about  the  wood,  a» 
above  set  oat.  At  the  trial  of  the  caniie 
appellant  proposed  by  bin  own  testimony, 
that  of  his  wife,  and  one  John  Dross,  to 
prove  tbe  underatandiug  and-  agreement 
with  regard  to  tbe  8U  or  86  cords  of  wood. 
This  tewtlmony  was  objected  to  by  the 
appellee  upon  the  groaitd  that  it  tended 
to  contradict  the  written  contract,  and 
that  parol  evld«nce  was  Inadmlflaibls  for 
that  purpose.  The  conrt  sustained  tbe 
objection,  and  excluded  the  evidence.  In 
tblfl  tbe  court  erred.  "There  la  bo  rule  of 
evidence  which  precludes  a  party  from  as- 
aertlng  and  proving  by  oral  testimony  a 
distinct  and  valid  parol  contract,  made  at 
the  same  time,  and  not  reduced  to  writ- 
ing, which  is  not  in  conflict  with  the  pro- 
visions ol  the  written  contract,  and  which 
operated  as  an  iadncement  to  the  party 
to  enter  into  it."  )  avil  Caa.  Ct.  App.  { 
1S06,  and  authorities  cited;  2 Civil  Can.  Ct. 
App.  §  544,  and  antborlttes  cited.  Because 
tbe  court  erred  In  excluding  tlic  erideace 
of  appellant  as  abovestated  tbe  ludginent 
Is  reversed,  and  the  cause  remanded. 

HnBT,  J.,  eoneam.    Oavumox,  J.,  ab- 
sent. 


SwANN  9t  at.  V.  Lowe. 

(Court  of  Appealt  ef  Terns.    March  It,  18(0.) 

8au(— Bbbacb  or  TTARRAirrT— Bvidbhot— Sum- 

OIEROr. 

A  contract,  warranthig  machinery  sold, 
provided  that,  if  U  failed  to  work  well,  a  writ- 
ten notlee  ahoold  be  0thi  to  tbe  seller,  aad  a 
reasonable  time  allowed  to  remedy  defeota,  and 
that,  U  it  then  failed  to  work,  it  abould  be  talc- 
en  back,  and  another  given  la.  Its  place.  BeH 
that  where,  in  an  action  by  the  seller  on  the 
pnrchase-moDey  notes,  it  sppesfed  that  the  sell- 
er repaired  tbe  madilnery  aererd  times,  bat 
that  no  notice  was  given  hua  to  take  it  baok  and 
Kubatitote  other  aaaclifaMry,  that  the  time  of 
paying  tfea  notes  was  eatooded  at  ttaa  buyer's 
instance,  and  tbati  after  using  the  machinery 
for  nearly  a  year,  he  sold  it,  a  Jadftmentfor 
the  hoyer  for  tbe  sum  paid,  as  part  of  the  pur- 
chase money,  rendered  on  his  oonnter-claim  for 
breach  of  warranty,  would  be  reversed  on  ap- 
peal. 

Appeal  from  DaQaa  county  court;  E.  Q. 
BowBR.  Judge. 

Action  on  two  notes  by  S«aan  Bros,  ft 
Moore  against  F.  W.^  Lowe.  Jodgment 
for  defendant.  Plaintiff^  appeal.  Be- 
versed. 

Oeo.  B.  Plowwaa,  for  appellants; 

Wbitk,P.J.  Tblfl  was  a  suit  brought 
by  appellanUi  on  two  notes  of  hand,  lor 
$183  each,  to  be  due  December  1, 1888,  and 
August  1,  1889.  Tbe  conalderation  lor 
these  notes  was  certain  machinery  aold  by 
appellants  to  appellee,  Lowe,  and,  as  a 
part  of  tbe  contract  of  sale  and  purchase 
of  said  macbinery,  tbe  appellants  warrant- 


ed that  thesaid  maehtaery,  with  tbe  proper 
management,  would  perform  work  wdl; 
that !(,  upon  setting  It  to  worit,  the  purv 
chasers  were  not  able  to  make  it  operate 
well,  a  written  notice,  stating  wbereln  it 
failed  to  conform  to  the  warranty,  was 
tt>  be  given  to  tbe  appellants,  and  a  rea- 
sonable time  allowed  tbem  to  remedy  the 
defects.  If  any:  that.  If  they  were  not  able 
to  make  It  operate  well,  tbe  purchasers 
rendering  Mendly  aacdstance,  and  the 
fault  was  In  the  machine,  then  it  was  to 
be  taken  back  by  tbe  appellants,  and  an- 
other substliuted  in  Its  place;  that  the 
use  of  said  machine,  after  10  days'  trial 
without  such  notice,  should  be  conclusive 
of  satisfaction  and  the  fulfillment  of  the 
warranty.  The  defendants  in  their  an- 
swer pleaded  general  demurrer,  general 
denial,  and  specially  pleaded  that  the  ma> 
chine  was  worthless,  and  that  the  consid- 
eration for  the  notes  had  failed.  Tbey 
further  pleaded  that  they  had  already 
paid  9100  upon  tbe  contract  of  purchase, 
for  which  tbey  prayed  judgment  in  recon- 
vention, as  well  as  foOO  damages  for  loss 
of  prutltB  In  failing  to  get  tiie  macbiue  to 
work.  Plaintiffs  demurred,  and  spocially 
excepted  to  the  answer  of  defendauts,  set- 
ting out  11  grounds  of  special  exception 
to  tbe  answer.  The  court  overruled  the 
plaintiffs'  special  exceptions,  save  two, 
as  to  tbe  loss  of  profits  and  custom,  which 
were  BURtained, and  these  two  pleas  strick- 
en out.  The  jury  returned  a  verdict  fur 
appellee  against  appellant  tor  $100,  tor 
which  judgnient  was  rendered,  with  coots. 
There  was  no  proof  of  any  fraud  or  deceit 
In  the  sale  of  tbe  machinery.  The  machin- 
ery was  delirercd  to  defendant  on  Septem- 
ber 11, 1888.  In  October,  18i»8,  he  broke  a 
portion  of  tbe  macbinery,  aud  the  plain- 
tiHB  repaired  it.  NothluE  more  was  heard 
from  bim  until  after  his  December  note  be- 
came due,  wlten  he  writes  to  tbe  appri- 
lants  as  fellows:  "In  referonce  to  tbe 
note  due  you,  I  am  soiry  that  I  could  not 
pay  It  when  dne.  I  will  try  and  see  you 
this  week."  Appellants  testified  that  no 
complaint  was  heard  from  defendant  until 
he  was  sued  for  his  December  note,  when 
h*earae  up  to  see  them,  and  complained 
of  short  crops  and  bard  luck,  and  offered 
to  pay  tbe  notes  If  plaintiffs  would  dismiss 
the  suits,  and  give  blni  time,  which  they 
did,  and  extended  tbe  December  note  until 
August,  1880.  Nothing  more  was  heard 
from  the  d^endant  until  June,  1889.  Jsst 
prior  to  the  time  bis  two  notes  became 
dne;  when  be  writes:  "When  can  yon 
comedown  and  flx  tbe  gin?  Ithlnkitcan 
be  flxed  all  right  here,  without  sending  It 
to  Dallas, "  etc.  In  June  or  July,  1880,  de- 
fendant sold  the  machinery  to 'one  Sims. 
Prior  to  this  last  sale  he  had  used  tbe  gin 
from  October,  1888,  to  June,  18ti».  We  are 
of  opinion  that  the  judgment  of  the  court 
briow  Is  ^roneous.  Appellae  never  gave 
notice,  as  be  was  required  by  the  contract, 
of  any  imperfection  in  the  machinery.  He 
never  requested  appellants  to  take  Itback, 
because  ft  was  worthless,  and  substitute 
good  macbinery  in  its  place.  He  used  the 
machinery  for  a  year,  and  then  sold  it  to 
a  third  party,  and,  at  bis  instance,  the 
time  for  the  payment  of  bis  notes  was  ex- 
tended; and    in  the  face  of   these  facta. 
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when  Bned  apon  hta  notes,  pleads  a  reacie- 
Blon  ot  the  contract,  because  the  machin- 
ery was  worthless,  and  claims  that  he  la 
entitled  to  recover  back  the  flOO  which 
be  bad  paid  in  part  payment  of  the  pur- 
chase money.  We  cannot  iclve  onr  sanc- 
tion to  the  Jndiriiient  rendered  under  sncb 
circumstances.  The  Judgment  ts  reversed, 
and  the  canse  remanded. 

HoRT,  J.,concur8.  Datidbon,  J., absent. 


Texas  Trdnk  Rt.  C!o.  v.  Molmns. 
(CMtrt  of  A.ppedl»  of  tteta*.    Dec.  18, 1891.) 
Cabbiebs — Lbavins  Passbnocb  at  Statiok. 
In  an  action  agatnat  a  railroad  company 
to  recover  damskges  for  being  left  at  a  railroad 
station  at  which  the  train  on  whlcb  plaintiff 
waa  a  .  possenfrer  was  announced  to  stop  iiO  min- 
utes for  supper,  tbe  evidenoe  was  connlcting  as 
to   whetber  It  did  In  fact  stop  for  20  minatea, 
but  It  was  not  contradicted  that  full  and  fair  no- 
tice waa  given  by  the  conductor  for  all  to  get 
aboard,    field,  that  a  verdict  tor  plaintiff  oould 
not  be  sustained. 

Appt-al  from  Kaufman  county  court; 
John  Vesky,  Judge. 

Action  by  J.  L.  Mullins  against  the 
Texas  Trunk  Railway  Company  to  re- 
cover damages  for  helng  left  at  a  rail- 
road station  while  a  passenger  on  defend- 
ant's train.  Defendant  appeals  from  a 
verdict  and  Judgment  for  plaintiff.     Re- 

Plaintiff  testified  at  tbe  trial  that  on 
tbe  arrival  of  tbe  train  on  which  be  was 
a  passenger  at  the  Seago  station  It  was 
announced  by  the  conductor  In  charge 
that  the  train  would  stop  SO  minutes  lur 
supper,  and  that,  relying  upon  such  nn- 
uotini-oment,  he  vveni  out  tu  get  supper; 
and  thHt  the  train  pulled  out  within  less 
than  20  minutes,  and  left  him ;  and  tbat 
be  bad  to  wait  24  taonrs  for  the  next 
train.  His  testimony  was  supported  by 
tbe  testimony  of  two  other  passengers. 
The  conductor  and  others  testified  that 
before  the  train  started  the  conductor  dir- 
tinctly  called  "All  aboard  I "  once  at  the 
Inncb  counter  and  two  ur  three  times  on 
the  platform,  alter  the  train  had  stopped 
tbe  full  20  minutes.  A  verdict  off  25  was 
returned  for  plaintiff. 

¥.  M.  Etherldge,  for  appellant.  J.  D. 
Cunningham,  tor  appellee. 

Davidson,  J.  This  suit  was  brought  by 
appellee  to  recover  fSOO  as  damages  tor 
being  left  by  one  of  appellant's  conductors 
in  charge  of  a  passenger  train,  at  a  sta- 
tion at  which  said  train  had  stopped  for 
supper.  He  alleges  tbat  tbe  employes  of 
appellant  announced  on  reaching  said 
station  that  20  minutes  would  be  allowed 
for  supper,  and  wblle  be  was  eating  his 
supper,  and  before  tbe  20  minutes  had 
elapsed,  tbe  train  moved  off.  leaving  him 
tor  24  hours  at  said  depot.  Appellee  re- 
covered a  small  Judgment,  from  which  ai>- 
pellnnt  prosecutes  this  appeal,  and  as- 
signs, among  other  errors,  tbe  InsnSlcien- 
cy  of  tbe  evidence  to  support  the  judg- 
ment. It  would  be  a  naeless  consumption 
of  time  to  recite  the  facta  found  In  the  rec- 
ord, l>ut,  after  a  very  careful  examination 
of  same,  we  are  of  opinion  that  they  do 


not  support  tbe  verdict  and  Jadgmeot  in 
this  cai*« ;  wherefore  the  said  Judgment  is 
reversed,  and  tbe  cause  remanded.  All 
Judges  present  and  concurring. 


Howard  v.  Btatk. 
(Cowrt  vf  Appeal*  of  Texas.    Usteli  >,  IsaSL) 

KlSDBHEAKOB— ReOOOXISAKOB  OK  ArPEAI.. 

Under  Code  Crim.  Proc.  art.  868,  presorlb- 
ing  as  a  condition  of  recognizances  on  appeal  in 
cases  of  misdemeanor  that  "A.  B.,  who  stands 
charged  in  this  court  with  the  offense  of  *  *  *, 
and  who  has  beenoonvloted  of  said  offense  In  this 
oonrt,  shall  appear  before  this  court  from  dar 
to  day, "  eto. ,  a  reoognixanoe  which,  following 
the  words  "shall  appear, "  omits  the  words  "be- 
fore this  court, "  is  fatally  defectiveu 

Appeal  from  Jackson  connty  eoart; 
Hugh  L.  White,  Judge. 

Henry  Howard  was  convicted  of  a  mis- 
demeanor, and  appeals.  Appeal  dls- 
mlsstHl. 

O.  S.  York  and  J.  D.  Owen,  for  appel- 
lant. Rtohnnl  H.  Barrlaun,  Asst.  Atty. 
Qen.,  for  tbe  State. 

Whitb,  p.  J.  At  a  lortner  day  of  tbe 
present  term  we  sustained  a  motton  of 
the  assistant  attorney  general  to  diamlss 
the  appeal  In  this  case  because  tbe  recog- 
nisance was  fatally  detectlTe.intbatit  did 
not  bind  the  cngnlsor  and  hlB  sureties  tbat 
be  would  appear  before  any  particular 
court  to  abide  tbe  decision  of  the  court  uf 
appeals  In  his  case.^  Tbe  form  prescribed 
tor  recognisances  on  apiteals,  found  in 
article  S52,  Code  Crim.  Proc,  provides  as 
a  condition  of  the  recognisance  "that  A. 
B.,  who  stands  charged  In  this  court 
with  the  offense  of  *  •  •,  nnd  who 
has  been  convicted  of  said  offense  In  this 
court,  shall  appear  before  this  court  from 
day  to  day  and  from  term  to  term  ot  the 
same,  and  not  depart  without  leave  ot 
tbis  court.  In  order  to  abide  the  Judgment 
ot  tbe  court  ot  appeals  of  the  state  ot  Tex- 
as in  this  case. "  The  recognisance  in  the 
case  In  hand  states  that  the  defendant 
had  been  found  guilty  of  disturbing  re- 
ligious worship,  and  recited  tbe  offense  an 
the  same  bad  been  stated  in  tbe  informa- 
tion, after  which  it  proceeds  as  follows: 
"And  who  has  been  convicted  of  said 
offense  in  this  court,  shall  appear  from 
day  to  day  and  from  term  to  term  of  the 
same,  and  not  depart  without  leave  of 
the  court,  in  order  to  abide  the  Judgment 
of  tbe  court  of  appeals  of  the  state  of 
Texas  in  this  case."  The  recognisance 
omitted  to  state  or  obligate  tbe  cognisor 
to  appear  "  before  tbisconrt,"— tbatis.tbe 
county  court  wbicb  tried  the  case,— "from 
day  to  day,"  etc.  Tbe  words,  "before 
this  court,"  were  omitted,  and  the  recog- 
nizance does  not  obligate  him  to  appear 
before  any  court;  wherefore  we  beld  the 
recognisance  was  fatally  defeetir*,  and 
dismissed  tbe  appeal. 

In  the  motion  for  a  rehearing  in  tbia 
case  counsel  In  their  motion  take  occasion 
to  say  that  "the  opinion  ot  the  court  on 
the  dismissal  of  tbis  cause  is  not  only  not 
In  conformity  with  the  law  regulating 
recognisances  on  appeal,  but  U  directly 


>  THo  opinion  filed. 
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oppoMd  to  it;*  and,  "if  the  action  o(  the 
coort  In  the  diamlBaal  of  tbla  cause  be 
correct,  then  no  case  appealed  la  properly 
before  the  court  whpre  the  defendant  en- 
ters into  a  reuoKoisance  in  the  very  words 
us  prescribed  by  article  852  of  the  Code  of 
Crlmiflal  Procednre  of  the  state  of  Texas. 
By  referrlnft  to  the  certified  copy  of  the 
recognizance  attached  hereto  and  made  a 
part  of  this  motion,  the  court  wlli  at  once 
fiee  thatit  is  word  for  word  and  letter 
for  letter  as  in  article  {>52-or  the  Code  of 
Criminal  Procednre. "  And,  further  pro- 
ceeding, counsel  say :  "  If  the  ruling  of  the 
court  in  dismissing  the  appeal  upon  the 
ground  stated  is  correct,  tUen  we  would 
respectfully  urge  that  the  court  prescribe 
sonic  form  different  from  that  in  article 
852,  Code  Crlm.  Proc.,  hy  which  persons 
ran  appeal  without  tear  of  a  dismissal. " 
Appended  to  this  uiotlou  for  a  rehearing, 
counsel  representing  appellant  furnish  the 
certified  copy  of  the  recognizance,  which 
they  say  is  "  word  for  word  and  letter  for 
letter  »a  in  article  852  of  the  Code  of  Crim- 
inal Procedure."  AfteromittluK  thestate- 
meot  of  the  acts  constituting  the  oMentie, 
w«  copy  the  conditions  from  this  certified 
copy  as  follows,  to-wit:  "And  who  has 
beeu  convicted  of  said  offense  in  this 
court,  shall  appear  from  day  to  day  and 
from  term  to  term  of  the  same,  and  not 
depart  without  leave  of  this  court, "etc. 
It  will  be  seen  from  a  comparison  of  the 
recitals  as  given  in  the  original  recogni- 
zance upon  which  this  court  passed,  and 
this  certified  copy  sent  up  in  the  motion 
for  a  rehearing,  the  language  is  the  same, 
"  word  for  word,  and  letter  for  letter. "  It 
will  be  farther  seen  that  thiscertified  copy. 
which  counsel  say  is  "  word  for  word  and 
letterfor  letter,  as  provided  In  article  862," 
is  not  **  word  for  word  and  letter  for  let- 
ter," aa  therein  provided,  becaase  it  omits 
to  state  an  obligation  of  cognizor's  that 
he  will  appear  "  before  this  court. "  His 
certified  copy  of  the  recognizance  attached 
to  the  motion  for  a  rehearing  is  a  literal 
copy  of  the  origlnsi  recognizance,  wblcli 
we  held  to  be  fatally  defective,  and  Is  as 
defective  as  the  original  recognizance,  be- 
cause it  fails  to  bind  the  defendant,  as  re- 
quired by  article  862,  Code  Crlm.  Proc, 
that  he  shall  apjjear  "before  this  court," 
(that  is,  tlie  county  court,)  from  day  to 
day,  etc.  It  has  been  nniformly  held,  so 
far  as  wo  are  advised,  In  the  state  of 
Texas,  that  a  recognizance,  to  be  good 
on  appeal,  must  bind  the  obligor  to  ap- 
pear before  the  trial  court,  in  order  to 
abide  the  Judgment  rendered  on  appeal; 
and  we  cite,  among  others,  the  following 
aotborltles,  which  support  this  proposi- 
tion: Leach  v.  State.  13  Tex.  821;  Manes 
V.  State,  ao  Tex.  88 ;  Little  v.  State.  26  Tex. 
110:  CarrollT.State,6Tex.  App.463;  Crow- 
der  T.  State,  7  Tex.  App.484;  Palvadore  v. 
State,  12  Tex.  230;  and  Brown  r.  State,  84 
Tex.  623.  It  is  not  necessary  for  this 
coart  to  provide  any  additional  form  for 
recognizances  than  that  prescribed  by 
article  852  of  the  Code  of  Criminal  Proced- 
ure. If  appellants  and  counsel  representing 
them  will  but  folluw  the  form  as  pre- 
scribed, even  substantially,  us  Is  provided 
may  be  done,  by  article  853,  their  appeal 
will  not  be  dismissed  for  want  of  suffl- 


cleocy  of  the  reeognisanee.  la  this  case, 
notwithstanding  the  positive  assertions 
of  appellan  t's  connsel  that  the  recogalsance 
is  in  strict  conformity,  "  word  for  word, 
and  letter  for  letter, "  with  the  statutory 
form  prescribed  in  article  862,  we  are  con- 
strained to  differ  with  them,  for  the  rea- 
sons above  stated,  because  said  recogni- 
sance fulls  to  obligate  the  cognizor  that 
he  will  appear  before  the  trial  court,  as  Is 
prescribed  by  the  statute;  and  it  is  to  be 
hoped  that  when  the  counsel  re-read  the 
article  In  connection  with  their  rerogni- 
zance  In  this  partlcularthey  will  be  able  to 
see  wherein  they  have  made  a  mistalce  in 
the  motion  for  rehearing,  if,  indeed,  it  was 
possible  they  coald  have  been  mistaken 
under  the  circumstances;  and  thereby  be 
enabled  to  see  wberein  the  recognizance  is 
f a tal ly  defect! ve.  Them otlon for rehea ring 
is  refused. 

Daviuso.i,   J.,  concurs.    Hubt,  J.,  ab- 
sent. 


SULI.rVAN  V.  Statb. 
(Court  of  Appeals  of  Texas.    Uarch  16, 1893.) 

ABSAULT  with  IkTSNT  to  ]&LI/— Instbuctions. 
On  a  trial  for  assault  witli  intent  to  mur- 
der, It  appeared  that  the  parties  were  strangers 
to  each  other;  that  defendant  was  drank,  and 
had  some  words  with  the  injared  party,  who 
rouRhly  told  him  to  go  home,  and  pushed  him 
against  a  post  on  the  sidewalk;  that  the  injnred 
party,  just  as  he  pushed  defendant,  received  a 
cut  on  his  left  arm;  and  that.  If  defendant  in- 
flicted the  Injury,  he  niast  have  used  a  knife, 
though  no  one  saw  him  do  so.  There  was  no 
evldeaoe  as  to  the  deadly  character  of  the  knife 
used,  and  defendant  denied  that  be  ased  a 
knife,  and  said  that  he  "only  had  a  little  pock- 
et-knife, and  that  wooldn't  out  anything, "  and 
that  he  knew  nothing  of  the  man  being  out  tiU 
the  next  day.  HeUi,  that  the  court  erred  in 
charging  the  Jury  alone  on  the  law  of  an  assault 
with  intent  to  murder  and  voluEtary  drunken- 
ness, as  the  facts  called  for  charges  on  the  law 
of  manslaughter  with  reference  to  aggravated 
assault,  and  on  the  law  of  aggravated  assault 
and  battery  and  snlf -defense. 

Appeal  from  district  court,  Nneces  coun- 
ty; J.  C.  Russell,  Judge. 

Pat  Sullivan  appeals  from  a  conviction 
of  assault  with  Intent  to  mnrder.  Re- 
versed. 

Mo.CampbeUa  <ft  Welch,  for  appellant. 
RicbHTd  H.  Haniaon,  Asst.  Atty.  Qen.,  for 
the  State. 

Whitk,  P.  J.  This  appeal  is  from  a  con- 
viction for  an  assault  with  intent  to  mur- 
der. It  seems  from  the  testimony  that  the 
parties  were  strangers  to  each  other;  that 
the  defendant  was  drunk,  and  that,  after 
be  left  the  saloon  or  coOee-house  with 
other  parties,  some  words  passed  between 
him  and  the  alleged  Injured  party,  when 
the  injured  party  roughly  told  the  defend- 
ant to  go  home,  and  pushed  the  defendant 
with  sncb  force  up  against  a  post  on  the 
sidewalk  that  but  forsucb  post  appellant, 
more  than  likely,  would  have  fallen  to  the 
ground.  Just  as  the  injured  party  shoved 
defendant,  defendant,  if  he  was  the  party 
who  InQlcted  the  injury,  must  have  cut 
him  with  the  knife,  though  no  one  saw 
him  InHlct  the  wound.  The  defendant  in 
bis  testimony  denies  positively  that   be 
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did  cut  the  Injured  party  with  tbe  knife. 
He  says:  "I  had  only  a  little  poeket-kDltet 
aoii  thnt  wouldn't  cut  anything.  I  knew 
nothing  aboot  the  man  being  ent.  I  went 
home  and  went  to  bed,  and  knew  nothing 
of  It  until  the  next  day,  when  they  came 
and  arrested  me,  and  xaid  that  I  cutbim." 
The  injured  party  was  wounded  on  the 
nnder  aide  of  the  left  arm,  extending  later- 
ally with  tbe  arm  by  a  cut  about  four  and 
a  half  inches  long  towardn  the  elbow. 
There  tH  no  evidence  as  to  the  deadly  char* 
actor  of  the  knife  need.  Tbe  conrt  charged 
the  jury  ulone  up<iD  tbe  law  of  an  aaaauit 
with  intent  to  murder  and  voluntary 
drunkenneaa.  In  oar  opinion,  the  couat 
irbould  have  charged  tbe  law  of  man- 
slangbter,  with  reference  to  aggravated 
assault,  and  should  specially  have  charged 
tbe  law  of  aggravated  iiseault  and  bat- 
tery and  self-defpiise.  Because  the  charge 
of  the  court  failed  to  submit  the  law  uf 
tba  case,  as  called  for  by  the  facts,  the 
Judgment  is  reversed,  and  the  cause  re- 
manded. 

HuuT,  J.,  concurs.     Davidson,  J.,  ab- 
sent. 


TORNKH  V.  Statb. 
(Court  q/  Appeals  of  Texas.    March  16, 1892.) 
Peiuurt — Inoiotmbnt. 
An  iDdictment  for  perjury,  after  stating 
the  matter  on  wbioh  tlie  perjury  was  assigned, 
•imply  recited :   "Wbioh  statement,  so  made  by 
T.,  before  and  to  tbe  justice  uf  tbe  peac»  as 
aforesaid,  was  willfully  and  deliberately  false, 
and  the  said  T.  imew  tbe  same  tu  be  false  when 
he  made  it. "    Held,  that  the  Indictment  was  fa- 
tally defective,  in  that  it  did  not  specifically 
negative  the  alleged  falsa  statement,  and  set  out 
the  truth  In  resard  to  the  same. 

Appeal  from  district  court,  Brown  coun- 
ty: W.J.  WiNQATB,  Judge. 

Will  Turner  appeals  from  a  conviction 
of  perjury.    Reversed. 

Jevklna  A  McCnrtney,  for  appellant. 
Richard  H.  Harrison,  Aaat.  Atty.  Gen.,  for 
tbe  State. 

White,  P.  J.  This  is  an  appeal  from  a 
c()nvietl(m  of  perjury.  Omitting  the  form- 
al partti  and  Inducements,  the  cburge,  as 
contained  in  tbe  indictment.  Is  as  follows, 
to-wlt:  "  Whereopon  it  then  and  there  be- 
came and  was  a  material  inquiry  before 
said  Justice  of  the  peace,  and  necessary  for 
tbe  due  administration  of  tbe  criminal 
laws  of  said  state,  whether  he,  the  said 
Will  Turner,  bad  seen  O.  J.  Reynolds,  Jim 
Derrick,  and  Ben  Tanner,  on  or  about  the 
28d  day  of  November,  1890,  in  Brown  coun- 
ty, Tex.,  play  at  a  game  with  cards  in  a 
public  place;  and  he,  the  said  Will  Turner, 
did  f>n  the  day  hereinbefore  drat  named, 
in  said  county,  before  and  to  the  aaid  W. 
H.  Dudley  as  aforesaid,  under  the  sanction 
of  said  oath  administered  to  him  as 
aforesaid,  willfully  and  deliberately  state 
and  testify  tbat  he  had  not  seen  O.J.  Rey- 
nolds, James  Derrick,  and  Ben  Tanner,  on 
or  about  the  28d  day  of  No vemt>er,  1890,  In 
Brown  county,  Tex.,  play  at  a  game  with 
cards  In  a  public  place:  which  said  state- 
ment, so  made  hy  the  eald  Will  Turner, 
belore  and  to  tbe  said  W.  U.  Dudley,  Jdb- 


tice  of  the  peace  as  aforesaid,  was  will- 
folly  and  deliberately  false,  and  said  Will 
Turner  knew  the  same  to  be  false  when  be 
made  it,  agaiast  tbe  peace  and  dignity  of 
the  state."  it  has  time  and  again  been 
held  that  many  of  the  requisites  In  an  In- 
dictment for  perjury  at  common  law  have 
not  been  necessary  In  this  state  since  the 
adoption  of  the  Codes  In  1866,  and  tbat  It 
Is  only  necessary  that  the  Indictment 
should  set  forth  the  offense  in  plain  and 
Intelligible  words,  by  which  Is  meant  that 
each  of  the  essential  constituents  of  the 
offense,  as  defined  by  the  Penal  Code, 
should  only  plainly  appear  on  tbe  face  of 
the  indictment.  Allen  v. Stale,  42  Tex.  13; 
Brown  V.  State,  9  Tex.  App.  171;  Brad- 
berry  V.  State,  7  Tex.  App.  376.  Still,  not- 
withRtandlug  this  change  as  to  the  neces- 
aits  of  many  formal  averments  at  com- 
mon law,  there  am  essential  requisites  to 
the  validity  of  the  Indictment  under  our 
system  which  remnin  unchanged  as  they 
existed  at  common  law,  and  cannot  be 
difipenaed  with ;  and  one  of  these  essential 
requisitles  was  and  Is  tbat  the  indictment 
muHtepeciflcally  negative  the  false  state- 
ments contained  therein  upon  wbk:h  the 
perjury  Is  assigned.  Mr.  Archbold,  In  his 
work  on  Griniinal  Practice  and  Pleading. 
(Pomeroy'e  Notes,  8th  Ed.,  p.  1733,)  says: 
'The  indictment  must  negative  the  mat- 
ter sworn  to  by  special  averment,  'where- 
as, in  truth  and  in  fact,'  etc.,  in  the  same 
manner  as  in  indictment  for  false  pre- 
tenses." It  will  be  observed  that  tbe  in- 
dictment, as  we  have,  above  copied  it,  in 
the  case  In  hand,  does  not  negative  tbe 
matter  assigned  as  perjury  specifically 
and  pointedly,  but,  after  stating  tbe  mat- 
ter upon  which  the  perjury  Is  assigned, 
simply  recites:  "Which  said  statement  so 
made  by  the  said  Will  Turner,  before  and 
to  the  said  W.  H.  Dudley,  justice  of  the 
peace  as  aforesaid,  was  willfully  and  de- 
liberately false,  and  the  said  Will  Turner 
knew  the  same  to  be  false  when  he  made 
It, "  etc.  In  tbecaseof  Gahrlelsky  v.  State, 
13  Tex.  App.  438,  where  a  similar  allega- 
tion or  assignment  was  passed  upon  by 
this  court,  and  the  only  assignment  of  per- 
jury was  that  the  statements  were  will- 
fully and  deliberately  made  by  the  ac- 
cused, that  the  same  were  false,  and  that 
the  accused  well  knew  them  to  be  false 
when  he  made  them,  it  was  held  that 
"such  a  genera]  averment  that  the  alleged 
false  statements  as  set  out  are  false,  with- 
out negativing  them,  and  without  setting 
out  the  truth  In  regard  to  said  statement. 
Is  not  sufficient  to  charge  the  offense  of 
perjury."  It  was  further  held  thafan  In- 
dictment for  perjury,  to  be  sufficient,  mnat 
negative  specifically  the  truth  of  the  al- 
leged false  statement;"  and,  where  this 
has  not  been  done.  It  was  Huid,  "at  com- 
mon law,  the  authorities  bold  ancb  an  In- 
dictment to  be  insufficient;  and  we  have 
not  been  able  to  flud  a  single  precedent, 
either  at  common  law  or  In  our  own  state, 
where  the  amignment  has  been  dispensed 
with."  In  That  case  the  previous  decla- 
ions  are  collated,  and  the  case  of  State 
V.  Lindenburg,  13  Tex.  27,  which  had  been 
Cited  as  holding  a  different  doctrine,  is 
shown  not  to  be  In  conflict  with  the 
weight  of  authority.    In  tbe  case  of  Don«»- 
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bne  T.  State,  14  T«c.  App.  688,  Jndge 
Hurt,  in  passing  upun  an  IndictmeDt  for 
perjury,  says:  "The  indictment  In  hnnd 
charges  that  certain  testimooy  f^veu  be- 
fore the  (trabd  Jury  was  material,— that 
Is,  the  substance  of  what  was  sworn  tu 
by  the  defendant;  and  then  avers  that 
'whereas.  In  truth  and  in  fact,'  stating 
wherever  such  matter  wns  false,  and  thus 
assigning  perjary .  The  matter  averred  to 
l)e  material  Is  charged  to  have  been  testi- 
fied abont,  ur  !n  regard  to,  by  defendant. 
His  testimony  Is  set  forth  in  Hubstance, 
and  then  the  IndictmeDt  proceeds  to  nega- 
tive (not  hy  simply  saying  that  the  de- 
fendant falsely  swore  to  such  matter,  bnt 
In  tlie  proper  form)  the  troth  of  the  facts 
sworn  to  by  defendant,  by  averring  that 
'whereas,  in  troth  and  in  fact,' ata ting 
that  such  facts  sworn  to  by  defendant 
were  false."  This  mode  of  making  the 
averment  and  assignment  of  perjnry  was 
held  to  be  correct,  proper,  and  sutticlent. 
Hee.  also,  Wlllson,  Crim.  Forms,  Nos.  131- 
124;  also  Hernandes  v.  State,  18 Tex.  App. 
134, — for  the  form  of  an  indictment  which 
was  commended  by  this  court.  We  are  of 
opinion  that  the  indictment  before  an  in 
this  case  does  not  assign  perjury  by  prop- 
er averments  under  the  forms,  precedents, 
and  declHlons  referred  to;  that  the  matter 
propooed  to  be  a^^slgned  as  perjury  has 
not  been  negatived,  nor  the  truth  In  re- 
gard to  the  same  stated,  as  is  essentially 
requisite  to  the  validity  of  such  an  Indict- 
ment for  perjnry.  A  general  averment 
that  the  statement  assigned  as  perjury 
was  wllllnlly  and  deliberately  false,  and 
that  the  said  Will  Turner  knew  the  same 
to  be  false.  Is  a  conclunlon  of  the  pleader, 
rather  than  an  averment  of  the  facta 
which  constitute  the  perjury.  Because  we 
are  of  opinion  that  the  indictment  Is  fatal- 
ly defective  for  the  reasons  above  stated, 
the  Judgment  is  reversed,  and  the  prose- 
cution dismissed. 

Hurt,  J.,  concors.    Datiiwon,  J.,  ab- 
sent. 


Texas  Pac.  Rt.  Co.  v.  Saunders. 
(Court  of  Appeals  of  Texas.    March  19, 1892.) 

Bailboad  Comfakiis  —  OvERPLOwiNo  Lansb — 
JDAMAeas. 
In  Vin  aoUoa  against  a  railroad  company 
for  damages  to  crops  resulting  from  an  overflow 
of  plainufi's  land,  caused  by  defendant's  ob- 
struction of  a  creek,  where  the  evidence  shows 
that  the  crops  were  caltfvated  and  raised  by 
plaintiff's  tenants,  and  that  plaintiff  was  to  re- 
ceive one-third  of  the  com  and  one-fourth  of  the 
cotton,  and  that  the  balance  belonged  to  the  ten- 
ants, plaintiff  is  not  entitled  to  recover  for  any 
damage  to  the  crops  beyond  his  interest,  nor  to 
recover  for  the  Interest  therein  belonging  to  the 
tenants. 

Appeal  from  Dallas  county  court;  E.  O. 
Bower.  Judge. 

Action  by  F.  W  Sanndem  against  the 
Texas  Pacific  Kailrond  Company  for  dam- 
ages to  crops.  Judgment  for  plaintiff. 
Defendant  appeals.    Beversed. 

R,  8.  Lorett  and  T.  J.  Freeman,  for  ap- 
pellant. 

White,  P.  J.  This  suit  was  instltnted 
by   F.  W.  Saunders  against  the  railroad 


company  for  damagM  to  a  crop  of  eoro 
and  cotton,  occasioned  by  two  overflows, 
—one  in  the  year  1888,  and  the  other  in 
the  year  1889,— which  overflows  wore 
caused  by  the  agents  of  appellant  having 
carelessly,  negligently,  and  unsklllfnily. 
In  mahlng  repairs  of  their  road,  obstruct- 
ed the  flow  of  the  water  in  White  Rock 
creek,  diverting  the  same  from  its  natural 
course,  and  causing  it  from  time  to  time 
to  overflow  and  submerge  his  land.  Plain- 
tiff prayed  lordamages  in  the  sum  of  f995. 
At  thetrlal  the  verdict  and  j'udgment  were 
in  favor  of  plaintiff  for  1600.12,  besides  the 
costs  of  suit.  It  is  shown  by  the  evidence 
that  the  crops  destroyed  were  crops  that 
were  being  cultivated  and  raised  by  the 
tenants  of  appellee,  Saunders,  and  not  by 
Saunders  himself;  and  that  Saunders  was 
only  to  get  one-third  of  the  corn  and  one- 
fourth  of  the  cotton  raised,  the  biilance 
being  the  property  of  the  tenants.  These 
facts  were  testified  to  by  appellee,  Saun- 
ders, himself,  who  was  a  witness  in  his 
own  behalf.  Upon  this  state  of  facts,  ap- 
pellant, who  was  defendant  in  the  court 
below,  asked  the  court  to  instruct  the  Ju- 
ry as  follows,  by  bis  special  charge'  Nu.  3, 
to-wit:  "1  further  charge  you  that,  as  the 
undisputed  evidence  shows  that  plaintiff 
owned  at  most  only  one-third  Interest  in 
the  corn  and  one-fourth  interest  in  the  cot- 
ton growing  on  the  land  at  the  date  of  its 
alleged  overflow  and  damage  by  water, 
the  remainder  of  said  croits  being  owned 
by  tenants,  plaintiff  is  not  entitled  to  re- 
cover for  any  damages  to  said  crops  be- 
yond such  Interest,  and  is  entitled  In  no 
event  to  recover  for  the  Interest  therein 
belonging  to  said  tenants."  We  are  of 
opinion  that  the  court  erred  in  refusing 
to  give  this  instruction,  and  for  thin  error 
tbe  Judgment  is  reversed,  and  the  cause  re- 
manded. 

Hurt,  J.,  concurs.    Davidson,  J.,  ab- 
sent. 


Ward  v.  State. 
(jDovirt  of  AppecUt  of  Texas.    March  18,  ISiS.) 
Homicide— Selt-Defensb — Presumption. 
One  who  has  reached  for  his  pistol  and 
partially  drawn  it  from  his  pocket,  wl&  the  re- 
mark, "By  Q d,  I  have  ^l  you  now  I*  is  us- 
ing toe  Distol,  within  Pen.  Code,    art  571,   pro- 
viding that  when  a  homicide  takes  place  to  pre- 
v«it  murder,  if  the  weapon  "used"  by  the  party 
attempting  or  committing  murder  is    such  as 
would  have  been  calculated  to  produce  death,  it 
is  to  lie  presumed  that  the  person  so  using  It  de- 
signed to  kill  and  murder. 

Appeal  from  district  court.  Red  River 
county;  £.  D.  McClbllan,  Judge. 

James  Ward  was  convicted  of  murder, 
and  appeals.    Beversed. 

M.  L.  Slma  and  N.  A.  Sba  iv,  for  appel- 
lant. lUchard  H.  Banison,  Asst.  Atty. 
Gen.,  for  the  State. 

Hurt,  J.  This  la  a  conviction  tor  mur- 
der of  the  second  degree,  tbe  penalty  being 
fixed  at  26  years  in  the  penitentiary.  We 
will  state  substantially  the  facts  attend- 
ing the  homicide,  (or  the  purpose  of  pre- 
senting a  question  In  retrard  to  which  conu- 
ael  coutend  the  trial  court  erred  in  (ailing 


Digitized  by 


Google 


794 


SOUTHWESTERN  BEPOBTEB.  Voi„  18. 


(T»x. 


to  give  In  charge  to  the  J nry  article  571, 
Pen.  Code. 

Mrs.  Sarah  Messick,  (widow  ol  de- 
cesHed:)  "Meesick  went  to  town  the  day 
ol  the  killing.  I  gave  blm  hia  pistol, 
which  was  wrapped  iu  a  Oanoel  rag." 
The  wltneaaea  Norrl,  Hutchinson,  and 
others  teatlfled  that  deceased  had  a  pistol 
on  hIa  person.  Dr.  WilllnmB:  "I  spoke  to 
Ward,  and  rode  utt.  Messick  tmmedlatPly 
spoke  to  Ward.  When  Ward  shot  I  conld 
not  see  what  Messlck  was  doing  with  his 
lett  hand,  as  "bis  body  was  between  me 
and  hIa  left  band,  but  it  was  not  down  by 
his  Bide. "  "  The  first  time  I  noticed  the 
attitude  of  the  body  after  Messlck  was 
dead,  his  lelt  hand  was  on  his  right 
breast,  and  a  pistol  was  partially  out  of 
his  right  breast  pocket,  and  In  close  prox- 
imity with  his  left  hand.  He  had  his  leit 
raised  in  some  way  when  he  was  shot, 
bat  I  could  not  see  Us  exact  position  for 
bis  body.  I  could  not  see  what  Messlck 
was  doing,  as  the  right  side  of  his  body 
was  turned  from  me,  but  his  left  band 
was  raised  In  some  position.  Mcsslck's 
hand  was  on  bis  right  breast,  at  or  near 
where  a  pistol  was  partially  drawn.  I 
saw  tiie  deceased  when  he  fell.  He  bad  a 
pistol  in  his  right  breast  pocket,  which 
was  partially  drawn.  I  cannot  say 
whether  he  had  his  band  on  it  when  shot. 
This  is  all  lean  say  about  an  attack  on 
deceased  by  the  defendant.  I  did  not  an- 
derstand  what  Messlck  said  to  Ward ; 
Ward  said  nothing."  James  Ward  said: 
"  When  I  got  up  in  20  or  30  feet  of  them. 
Dr.  Williams  spoke  to  me.  Deceased 
looked,  answered,  and  said, 'By  Ood,  I 
have  got  yon  now '  or  '  will  get  you,'  and 
threw  his  band  up  tohis  breast,  and  I  saw 
hliu  try  to  poll  out  a  pistol.  The  pistol 
seemed  to  hang,  and  was  about  half-way 
out  when  I  fired.  I  shot  before  my  horse 
stopped.  It  was  in  his  left  hand.  Mes- 
slck was  shot  In  the  left  baud.  He  was  a 
left  handed  man."  The  article  referred  to 
above  provides:  "When  a  homicide  takes 
place  to  prevent  murder,  maiming,  disfigur- 
ing, or  castration,  if  the  weapons  or  means 
ased  by  the  party  attempting  or  commit- 
ting such  murder,  •  •  •  are  such  as 
would  have  been  calculated  to  produce 
that  result,  it  is  to  be  presumed  that  the 
person  so  using  them  designed  to  inflict 
the  injury."  Eliminate  from  the  article 
all  that  does  not  apply  to  the  case  In 
band,  and  it  will  read  as  follows:  "  When 
the  homicide  takes  place  to  prevent  mur- 
der, If  the  weapon  used  by  the  party  at- 
tempting or  Committing  such  murder  is 
such  as  would  have  been  calculated  to 
produce  death,— was  a  deadly  weapon, — 
it  shall  be  presumed  that  the  person  using 
such  a  weapon  designed  to  kill  and  mur- 
der. "  If  construed  strictly,  this  would  be 
a  remarkable  statute.  It  could  serve  no 
purpose  whatever;  for,  it  the  proof  mast 
establish  the  tact  tbat  the  deceased  or  the 
adversary  of  the  accused  was  attempting 
to  commit  murder,  the  presumption  of 
law— that  is,  that  if  a  deadly  weapon  is 
used,  It  shall  be  presumed  that  the  party 
using  it  designed  to  kill  and  murder- 
would  not  be  of  any  benefit  to  the  ac- 
cused. We  understand  the  statute  to 
an  tbat  when  there  is  evidence  showing 


with  reasonable  probability  tbat  the  ad- 
versary of  the  accused  was  in  the  act  of 
murder  or  attempting  to  commit  murder, 
and  a  deadly  weapon  was  used  by  him, 
then  the  law  presumes  tbat  It  was  the 
purpose  of  the  party  usiug  the  deadly 
weapon  to  kill  and  murder;  and  the  court 
should  not  submit  an  hypothetical  case  to 
the  ]ary,  in  substance,  tbat,  if  the  Jury 
shall  believe  from  the  evidence  that  the  de- 
ceased was  making  an  assault  on  tbe  ac- 
cused, and  that  he  was  using  a  deadly 
weapon,  then  the  law  presumes,  and  the 
]ury  should  presume,  that  deceased  de- 
signed to  kill  and  murder  defendant. 
These  observations  by  the  way.  Tbe 
trial  court  failed  to  submit  tbe  rule  con- 
tained In  article  571,  and  counsel  excepted 
specially  to  the  charge  for  this  omission. 
Whether  there  was  error  lu  tbhi  respect 
was  argued  before  this  court  by  couusel 
for  the  state  and  api>eilant ;  counsel  for 
appellant  contending  that  the  facts  at- 
tending the  homicide  demanded  such  a 
charge,  aqd  the  state  contending  tiiat 
they  did  not,  because  when  deceased  was 
shot  by  appellant  he  was  not  "  using  "  a 
deadly  weapon.  The  statedoes  not  claim 
that  the  pistol  was  not  a  deadly  weapon, 
but  that  deceased  was  not  'using"  the 
pistol  when  shot.  The  state  concedes 
that,  if  deceased  was  using  the  pistol, 
then  the  omission  iu  the  charge  is  reversi- 
ble error,  exception  being  saved  to  tbe 
omission.  The  question,  therefore.  Is  pre- 
sented, was  deceased  at  the  time  be  was 
shot  "using". the  pistol,  within  the  mean- 
ing of  article  571  ?  That  he  was,  we  have 
no  doubt.  If  the  testimony  of  Dr.  Will- 
lams  and  appellant  was  true;  and  this 
must  be  left  lor  the  jury  to  decide.  Let  us 
illustrate:  A. says  to  B.,  "By  Qod,  I  bave 
got  you  now  I "  and  at  the  same  time 
throws  his  band  to  his  breast,  thrusts  it 
into  bis  pocket,  selies  a  pistol,  and  draws 
it  partlajiy  out  of  his  pocket.  He  is  pre- 
vented by  by-standers  from  further  use  of 
the  pistol.  A.  Is  Indicted  for  aggravated 
assault,  tbe  aggravation  being  that  the 
assault  was  made  with  a  deadly  weapon. 
Will  it  be  contended  that  A.  did  not  com- 
mit the  assault  upon  B.?  Can  it  be  con- 
tended that  the  assault  was  not  made 
with  the  pistol?  And  if  with  tbe  pistol, 
was  not  the  pistol  used  in  making  the  as- 
sanlt?  As  is  so  well  put  by  counsel  for 
appellant:  "We  ask  the  court,  at  what 
period  of  time  does  tbe  use  of  the  pistol 
begin?  A.  draws  a  pistol,  cocks  it,  pre- 
sents it,  and  pulls  the  trigger.  At  what 
stage  of  the  proceeding  does  he  begin  to 
use  the  pistol?  If  it  is  when  he  pulls  tbe 
trigger,  the  statute  is  absolute, — is  re- 
pealed ;  and  you  will  have  to  pass  on  tbe 
case  of  another  man."  Because  tbe  court 
failed  to  submit  the  presumption  con- 
tained In  article  671  the  Judgment  la  re- 
versed, and  the  cause  remanded. 

Whitb,  p.   J.,  concurs.    Davidson.  J., 
absent. 


Band  t.  Cartwright  et  at. 
{Supreme  Court  of  Texas.    Deo,  1, 1891.) 
Location  or  Hubvsts— Cocksu  akd  Distaxcss. 
Where  there  is  a  conflict  as  to  the  loca- 
tion of  land  by  a  rnirvey,  bnt  two  comers  there- 
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of  can  be  definitely  Identlfled,  the  oooraee  and 
distances  may  be  asoerialned  from  the  fleld- 
notes,  and  the  entire  sturay  cnnstructed  there- 
from; and  in  saoh  case  the  dtstanoe  and  quan- 
tl^  must  yield  to  coarse. 

Commlaalooera'  deciBion.  Section  A. 
Appeal  from  district  court.  Kaufman 
county;  Anson  Bainby,  Judge. 

Action  ol  treopaHs  to  try  title  to  land 
by  Matthew  Cartwrlght,  as  guardian  ot 
Matthuw  Cartwrlgbt,  Jr.,  and  others, 
against  £.  F.  Band.  Judgment  (or  plain- 
tiff.   Defendants  appeal.    Affirmed. 

Maaioa  A  Huffiaaater,  for  appellants. 
Word  A  Vbarltoa,  tor  appellee. 

Mabr,  J.  "Appellee  Matthew  Cart- 
wrlgbt,  as  guardian  of  the  estates  of  tlie 
minora.  Matthew  Cartwright,  Jr.,  Anna 
Cartwrlght,  and  America  Cartwright, 
brought  this  suit  In  the  district  court  of 
Kaufman  county  in  the  usual  form  of  an 
action  of  trespass  to  try  title  agalnat  £. 
F.  Rand  on  the  Sist  day  of  October,  18S9, 
to  recover  title  and  poasession  of  a  cer- 
tain tract  of  land  containing  320  acres, 
and  known  as  the  'Hamuel  E.  Peel  Sur- 
vey,' in  Kaufman  county,  patented  to 
«aid  Samuel  E.  Peel  on  the  24th  day  of 
June,  1852,  claiming  title  to  and  posses- 
eiun  of  the  same  on  Ist  day  of  January, 
IK82.  at  which  time  it  is  alleged  that  de- 
fendant, B.  F.  Rand,  unlawfully  entAntd 
into  and  upon  said  land  and  ejected 
plaintiffs  therefrom,  and  unlawfully  wltb- 
holda  from  tbem  the  possession  thereof, 
and  claiming  damages  and  rents.  The 
said  Samuel  £.  Peel  survey  is  described  by 
its  field-notes  as  follows :  'Beginning  at 
the  south  comer  ot  the  James  E.  Peel 
survey.  No.  127,  ot  107  acres  of  land,  at 
post  in  prairie,  from  which  a  cotton  wood 
hj>Br8  north,  47°  west,  350  varas.  Thence 
south,  43°  west,  950  varaa,  a  poBt  In  prairie, 
from  which  a  cluster  of  hcKkberrles  bears 
sooth,  7°  east,  about  600  varas.  Thence 
north,  45°  west,  at  950  varas,  a  creek;  at 
1.6^0  varas  another;  at  1,900  8-10  varas  a 
post,  from  which  a  native  China  bears 
south, 47°  east,  40  varas.  Thencp  north, 4i>° 
east,  at  2S0  varas,  a  creek :  at  950  varas, 
a  post  in  prairie,  from  which  an  elm  bears 
north,  54°  east,  600  varus.  Thence  south, 
46°  east. crossing  creek,  1,900  8-10  varas,  to 
place  of  beginning.'  Appellant,  defend- 
ant below,  filed  bin  original  answer  2Hth 
day  of  May.  1890,  and  pleaded  '  not  guilty.' 
May  31,  1890,  appellant  tiled  his  amended 
original  answer,  and  presented  the  fol- 
lowing issues:  (1>  A  plea  of  not  guilty; 
<2)  setting  up  claim  and  ownership  to  114 
acres  of  land  alleged  by  him  to  be  part  of 
the  W.  L.  Wade  sarvey,  describing  the 
same  by  metes  and  bounds,  and  setting 
tip  the  three-years  statute  ot  limitations; 
<8)  setting  up  statnte  ot  limitations  of 
Ave  years;  (4)  Improvement  in  good  faith. 
On  4tb  day  of  Jane  plaintiffs  filed  first 
supplemental  petition,  and,  replying  to 
defendant's  pleas  of  limitation,  alleged 
that  plaintlRs  are  minors,  and  were  such 
at  the  time  defendant  purchased  and  took 
possession  ot  said  land.  A  Jury  not  being 
demanded,  the  cause  was  tried  by  the 
court  June  4, 1890,  and  Judgment  rendered 
for  plaintiffs  against  defendant  for  a  strip 
of  land  120  varas  wide  and  950  varas  long. 


adjudged  to  be  a  part  of  said  Sami  13. 
Peel  survey,  and  for  costs."  The  appel- 
lant presents  only  one  assignment  of  error, 
which  is  as  follows:  " The  court  erred  in 
making  the  call  Id  the  field-notes  of  the 
Samuel  E.  Peel  nnrvey  for  a  lone  elm  bear- 
ing tree  500  varas  distant  control  the 
course  and  distance  from  Its  well-knowo 
west  corner,  950  varas  distant;  thereby 
locating  the  north  corner  of  said  survey 
1,078  varas  from  its  west  corner,  as  evi- 
denced by  the  native  China  tree,  instead 
of  960  varas  therefrom,  as  called  for  in 
the  fleld-notes. "  The  strip  of  land  above 
mentioned,  and  taken  from  the  possession 
of  the  defendant  and  awarded  to  the 
plaintiffs  by  the  Judgment  below, 
amounts  to  about  2(j  l-5acreR,  and  to  that 
exten'l  Increases  the  area  of  the  Samuel 
E.  Peel  survey,  II  It  be  established  by 
coarse  and  distance  from  Its  west  corner, 
as  claimed  by  appellant. 

We  insert  some  of  the  court's  conclu- 
sions of  law  and  fact,  vii.:  "(2)  The  minor 
plaintiffs  are  the  owners  of  the  Samuel  E. 
Peel  survey  of  land,  described  in  the  plain- 
tilt's  petition.  (3)  The  defendant.  E.  F. 
Rand,  is  the  owner  of  a  part  of  the  W.  L. 
Wade  survey.  320  acres  of  land,  which  lies 
contlgnouB  to  the  said  Samuel  £.  Peel 
survey.  (4)  Under  the  evidence,  the  court 
finds  that  Sam'l  E.  Peel  is  not  In  conflict 
with  any  part  of  said  W.  L.  Wnde  survey. 
(5)  The  following  map  shows  the  relative 
positions  of  the  above-named  surveys, 
as  well  as  of  the  James  E.  Peel  survey; 
and  tbe  land  inclosed  and  claimed  by  the 
defendant  is  indicated  by  the  dotted  lines, 
vis.: 


\ 

J 

1 

^3 

• 

1-  -  —  — 

1 

5»\nucLCFb.u. 

B.Vl.V(f\oc. 

"(6)  The  Sam'l  E.  and  Jas.  K.  Peel  sur- 
veys were  located  on  the  survey,  (March 
81, 18Sl,)and  by  the  same  surveyor;  and 
the  former  calls  to  begin  at  the  south  cor- 
ner of  the  latter,  1,300  varas  from  the  S. 
W.  comer  of  the  Davis  Blocker  survey. 
These  surveys  are  located  in  a  prairie, 
and  the  two  Peel  surveys  call  for  the 
name  witness  tree  as  evidencing  this, 
their   common   corner,    (S.    corner  J.  £. 
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Peel.)  The  tree  li  Koae,  and  the  comer 
can  only  be  eetabllsbed  by  coume  and  dis- 
tance. At  Ita  BOO  tb  comer  the  Sam'l  E. 
Feel  aarvey  calls  for  rertaln  'witness  trees, 
which  are  gone;  and  this  corner  can  be 
eatablished  only  by  eonrse  and  distance. 
At  its  west  corner  said  survey  calls  lor 
a  native  China  (tree.)  which  is  found  on 
the  ground,  and  is  known.  At  its  north 
corner  said  survey  calls  for  an  elm  (tree,) 
which  Is  found  on  the  ground  and  is 
known.  Establisblnir  the  oam'l  B.  Peel 
surrey  by  course  and  distance  from  Its 
beginning  corner,  as  found  by  course  and 
distance  from  the  &  W.  corner  of  the 
Davis  Blocker  survey,  the  same  is  not  iu 
harmony  with  the  said  witness  trees 
found  at  the  west  and  north  comers,  re- 
spectively; but,  if  said  survey  Is  ex{eDded 
from  north-east  to  south-west  12S  varas, 
the  same  will  be  in  harmony  with  said 
witness  trees,  and  will  more  properly 
answer  other  calls  in  the  original  fleld- 
notes. " 

There  Is  evidence  to  support  these  con- 
clusions of  the  court:  but  it  seems  that 
the  extension  should  be  from  the  sontb- 
west  to  the  north-east  128  voras.  The 
W.  L.  Wade  survey  was  surveyed  on  Oc- 
tober 1, 1851,  by  the  same  surveyor,  who 
had  previously,  daring  the  same  year,  sur- 
veyed the  two  Peel  surveys:  and  north 
corner  of  the  Samuel  -E.  Peel  and  the 
south  comer  of  the  said  Wude  are  Iden- 
tical. In  the  Samuel  K.  Peel's  field-notes 
the  lone  elm  in  called  for'N.  54°  E.,  500 
varas, "  but  in  thoseof  the  Wade,  at "  about 
one-fourth  of  a  mile,"  or  475 1-6  varas  N., 
54°  B. 

It  will  be  seen  from  the  assignment  of 
error  that  appellant  contends  that  the 
west  corner  of  the  Samuel  E.  Peel  Is  Indis- 
putably established  as  originally  located ; 
hence,  that  that  survey  should  be  con- 
structed from  that  point  by  course  and 
distance,  and  limited  to  the  distances  as 
called  in  the  fleld-ootes.  This  contention 
is  neither  supported  by  the  evidence  (which 
is  striklng^Iy  conflicting  on  the  point)  nor 
by  the  findings  of  the  court  below.  The 
west  corner  is  no  better,  if  as  well,  estab- 
lished by  the  evidence  than  the  north  cor- 
ner. The  surveyor  made  as  great,  it  not 
greater,  discrepancieB  In  locating  that 
corner  when  be  surveyed  the  W.  L.  Wade 
than  he  did  lo  calling  for  the  elm  tree  at 
the  north  corner  of  the  Samuel  E.  Peel, 
which  we  bavo  already  noted.  In  the 
field-notes  of  the  Wade  he  calls  for  the 
native  Clilna  (at  W.  corner  of  the  Peel) 
"B.,  45°  E.,  60  varas;"  whereas,  in  those 
of  the  Samuel  E.  Peel,  he  calls  for  the 
China  afS.,  47°E.,  40  varas."  There  is 
also  much  evidence  to  the  effect  (though 
conflicting  with  other  testimony)  that 
this  China  tree  is  not  marked  as  the  bear- 
ing tree,  and  that.  If  it  is  in  fact  the  orig- 
inal bearing  tree,  then,  that  it  has  only 
grown  "about"  2 Inches  in  diameter  in  89 
years,  etc.  The  fleld-notes  of  the  W.  L. 
Wade  survey  describe  lt*'as  about  61ns. 
In  diameter"  in  1851.  But  the  court  found 
that  both  of  these  trees, — the  Inne  elm  and 
the  native  Ciilnu,— as  we  have  seen,  were 
proved  to  t>e  the  original  bearing  trees. 
In  view  of  what  we  have  said.  It  is  evi- 
dent that  we  must  regard  the  north  cor- 


ner  of  the  Samuel  B.  Peel  at  least  aa  well 
established  by  the  record  before  ns  as  la 
the  west  corner.  In  such  case,  tbeas  cor- 
ners are  entitled  to  equal  dignity.  Scott 
V.  Pettlgrew,  72  Tex.  321, 12  S.  W.Rep.  161. 
The  beginning  comer  Is'  entitled  to  no 
more  weight  than  any  other  corner  of  the 
survey,  unleso  It  Is  better  IdentlUed  than 
the  others.  Phillips  v.  Ayres,  45  Tex.  601 
In  this  case  It  Is  not  identified  at  all  upon 
the  ground.  The  court  below  farther 
found,  by  beginning  ut  said  W.  comer,  (of 
the  S.  B.  Peel,)  "as  evidenced  by  said  na- 
tive China,  and  running  thence  N.,  45o  E., 
950  varas,  as  called  for  in  the  original 
Held-notes,  the  said  elm  tree  will  ant  t>e 
the  course  or  distance  called  for;  bnt,  if 
said  line  be  extended  in  the  same  direction 
128  varas  further,  for  the  north  corner, 
paid  tree  will  be  found  in  the  riebt  direc- 
tion and  at  the  correct  distance  therefrom, 
as  called  for  in  the  fleld-notes.  The  north 
corner  of  the  Samuel  E.  Peel,  (thus  estab- 
lished,) and  as  evidenced  by  said  elm  tree. 
Is  120vara8  Inside  of  defendant's  Inclomire, 
and  is  the  same  distance — N..54°  E. — from 
the  point  where  nald  line,  as  run  from 
said  west  comer,  as  evidenced  by  the 
Chiua  tree,  will  intersect  the  fence  of  the 
defendant."  "The  Samuel  E.  Peel  survey 
is  correctly  described  in  plain  tiff's  petition, 
except  that  the  north  corner  thereof,  as 
evidenced  by  the  elm  tree,  la  found  to  be 
within  the  defendant's  InclosnreN.,  45°  E., 
120  varas,  Instead  of  226  varas,  as  stated 
in  the  petition." 

The  court  concluded  as  a  matter  of  law, 
in  effect,  that,  "the  N.  and  W.  corners  of 
the  ,S.  £.  Peel  being  known  and  foand 
npon  the  ground  by  reason  of  their  said 
bearing  trees,  the  same  ought  to  prevail 
over  distance  where  course  is  the  same 
and  the  difference  In  distance  is  no  greater 
than  exists  in  the  present  instance. "  We 
think  that  there  can  surely  be  no  difficulty 
in  Vindicating  thacorrectness  crftbeconrt's 
decision  under  well-establlBbed  ruled  of 
law,  where,  as  in  this  case,  the  evidence  is 
eonfiicting.  Jones  v.  Burgett,  46  Tex.  284; 
Phillips  V.  Ayres,  supra.  The  Samuel  E. 
Peel  is  practically  a  rectangular  survey, 
and,  two  o(  its  comers  being  identifled. 
the  others  can  be  easily  found  by  courcie 
and  distance  as  given  in  the  fleld-noteo. 
from  those  two  which  are  known,  and 
thus  the  entire  survey  may  be  properly 
conntracted  with  its  appropriate  area,  as 
defined  in  the  fleld-notes,  embracing,  how- 
ever, a  slight  excess  in  quantity.  At  least 
it  we  eetablisb  the  north- west  line  between 
its  two  known  corners,  as  determined  by 
the  court  below,  and  according  to  the 
course  as  stated  in  the  fleld-uotea,  for  a 
base  line,  and  then  a  line  is  extended  from 
the  west  and  north  corners  respectivriy 
the  proper  course  and  (reversed)  distance 
as  given  in  the  fleld-notes  will  deflnitely 
and  accurately  locate  the  other  comers, 
vie.,  the  south  and  east  comers  of  the  sur- 
vey. The  remaining  line  is  then  estab- 
lished betneen  these  two  comeni,  thus 
fixed  with  certainty,  and  the  Ifnes  ol  the 
survey  closed,  by  connecting  the  two 
points,  or  running  the  line  between  them, 
accordingly,  to  thecourse In  the  fielct-noteH, 
and  by  prolonging  the  dlHtance  called  for 
128  varas,  in  order  to  close  the  lines  of  the 
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anrrey  and  complete  He  eonflgruratiou  as 
originally  efltabllahed.  Randall  v.  Gill,  77 
Tex.  851,  14  S.  W.  Rep.  184.  In  such  caee, 
if  there  la  a  conflict,  distance  or  exact 
qoanttty  will  yield  t3  eonrse,  or  to  the 
call  for  a  comer  which  can  be  definitely 
located  at  its  proper  place.  Authorities, 
snpra,  and  Booker  v.  Hart,  77  Tex.  140, 1'^ 
S.  W.  Sep.  lit.  What  we  hare  said  meets 
the  objections  of  appellant's  counsel, 
(based  entirely  on  the  call  for  distance,  ur 
the  supposed  infallibility  of  the  west  cor- 
ner,! among  others,  that  by  beginning  at 
the  north  corner  of  the  S.  E.  Peel,  whore 
established  by  the  court  below,  and  de- 
scribing the  survey  from  that  point  by  the 
courses  and  distances  In  the  field  notes,  its 
lines  wlU  not  close,  etc. 

Bot  there  is  another  view  of  the  case 
that  may  be  taken,  and  which  will,  under 
the  evidence,  support,  in  our  opinion,  the 
Judgment  of  the  districtcourt  if  we  shonld 
hold  that  the  evidence  does  not  sufficient- 
ly identify  on  the  ground  either  the  west 
or  the  north  corner  ol  the  survey.  It  is 
shown  that  none  of  the  corners  of  the 
James  E.  Peel  survey  (by  which  the  Sam- 
uel E.  Peel  was  establlHbed)  can  be  Identi- 
fled  on  the  ground,  and  that  the  former 
survey  was  founded  upon  the  Davis  Block- 
er, which  is  an  older  survey,  and  whose 
corners  can  be  Identified  upon  the  ground. 
If,  therefore,  we  locate  the  south  corner  of 
the  James  E.  Peel,  (which  is  the  beginning 
corner  of  the  Samuel  £.  Peel)  by  estab- 
lishing the  survey  by  course  and  distnace 
according  to  the  field-notes  by  "  beginning 
1,300  raras  from  the  8.  W.  comer  of  the 
Davis  Blocker, "etc.,  and  then  describe  the 
Samuel  E.  Peel  from  its  beginning  comer 
thus  fixed,  by  coarse  and  distances  as 
called  for  In  Its  field-notes,  the  north  cor- 
ner of  this  last-named  survey  will,  accord- 
ing to  the  evidence,  be  found  to  be  within 
theinclosure  of  the  defendant  22S  vaias. 
Instead  of  120  varas,  (as  declared  by  the 
judgment  below,)  N.,  46°  E..  of  the  point 
where  the  N.  W.  line  enters  the  Inclosnre 
of  the  appellant.  Booth  v.  Strlppleman, 
2KTex.  436.  The  plaintiff  contended  for 
this  state  of  the  case,  as  shown  by  the 
petition,  and  the  court  below,  In  its  tenth 
conclaslon  of  fact,  finds  that  such  would 
be  the  result  of  establishing  the  Peel  sur- 
veys with  reference  to  the  Blocker,  as 
above  indicated:  but  the  court  did  not, 
as  we  have  seen,  adopt  this  method  in  fix- 
ing the  boundaries  of  the  Samuel  E.  Peel 
on  account  of  the  want  of  correspondence 
.(In  the  opinion  of  the  court)  with  the  calls 
for  the  said  bearing  trees,  but,  on  the  con- 
trary, adopted  a  conclusion  much  more 
favorable  t(>  the  appellant.  We  conclude 
that  the  Judgment  ought  to  be  aflSrmod. 

Statton,  C.  J.  Affirmed,  as  per  opinion 
of  commission  of  appeals. 


Keatuio  v.  J.  Stonb  a  Sons  Livk-Stocx 
Co.  et  al. 
(Supreme  Court  cf  Taau.    Fab.  19, 1892. ) 
KxwJimoK— law  on  CoEPoaiTK  Stock. 
Where    ftie    statutes    provide,    both    by 
writs    of  gsmishment    and    by  execution,   for 
rasching  a  debtor's  shares  of  stock  in  a  corpora- 
tion, a  crediter  cannot  sell  such  stock  on  execu- 


tion without  stating  the  number  of  shares,  since 
the  creditor  may  reaoh  tlie  stock  by  garnish- 
ment, and  thereby  get  a  solBoient  description, 
and  then  sell  on  execution. 

Appeal  from  district  court.Dnllas county. 

Suit  by  C.  A.  Keating  against  the  J. 
Stone  &  Sous  Live-Stock  Company,  a  cor- 
poration, and  others,  for  a  writ  of  Injunc- 
tion, a  receiver,  and  an  account.  Judg- 
-ment  for  deteudants.  Plaintiff  appeals. 
Affirmed. 

Oe"rg»  B.  Plowman,  for  appellant.  U. 
F.  Short  and  N.  O.  Tumejr,  for  appellees. 

Hbnrt,  J.  The  appellant,  claiming  to 
own  shares  of  stock  in  the  J.  8tone  &  Sons 
liive-Stock  Company,  a  corporation, 
brought  this  suit  for  a  writ  of  injunction, 
a  receiver,  and  an  account.  The  conrt 
charged  the  Jury  to  find  for  the  defend- 
ants, and  the  case  is  before  us  on  bills  of 
exception  to  the  exclusion  of  the  evidence 
offered  by  the  plalntllf  to  prove  that  he 
was  a  stockholder  in  the  corporation.  It 
appears  that  Keating  had  recovered  a 
Judgment  in  the  district  court  against 
John  Stone,  who  owned  a  large  number 
of  the  shares  ol  stock  of  the  corporation. 
Stone  was  absent  from  the  state,  and  the 
plaintilt  in  the  Judgment  made  diligent  In- 
quiry of  the  officers  and  stockholders  of  the 
corporation  to  ascertain  what  Interest  in 
It  was  owned byStone,  buthe  failed  tn  get 
any  information  on  the  subject.  An  execu- 
tion was  issued  on  the  Judgment,  which  the 
sheriff  attempted  to  levy  upon  Stone's 
shares  in  the  corporation,  by  giving  no- 
tice as  prescribed  by  the  statute,  under 
which  he  made  a  sale  and  conveyance  to 
Keating  of  said  shares.  The  description 
of  the  property  sold,  as  contained  in  the 
sheriff's  return  and  conveyance,  was  as 
follows:  "All  the  shares  of  stock  owned 
and  belonging  to  the  said  John  Stone  in 
said  J.Stone  &  Sons  Live-Stock  Company, 
and  ail  the  right,  title,  and  interest  which 
the  said  John  Stone  had  on  the  li2th  day 
of  June,  A.  D.  1886,  or  at  any  time  after- 
wards, of,  in.  and  to  the  said  shares  of 
stock. "  The  proceedings  were  in  other  re- 
spects regular,  and  such  as  would  have 
vested  title  In  the  purchaser  under  a  law- 
ful levy  and  sale.  The  conveyance  and 
other  proceedings  under  the  execution 
were  offered  in  evidence  by  the  plaintiffs, 
but  were  excluded  upon  objections  made 
by  the  defendant,  on  the  ground  that 
they  were  "  void  because  they  did  not  de- 
scribe any  nurol>er  of  shares  of  stock  nor 
sufficiently  designate  any  property." 

The  Revised  Statutes  ratike  provisions 
for  reaching  and  subjecting  to  creditors 
shares  in  corporations  both  by  writs  of 
garnishment  and  execution.  These  pro- 
visions were  taken  from  the  original  act 
approved  March  13,  1875,  which  was  enti- 
tled "An  act  to  provide  a  mode  for  the 
sale  of  shares  in  any  Joint-stock  or  incor- 
porated company  on  execution."  The 
first  seven  sections  provided  tor  reaching 
such  shares  by  garnishment,  both  before 
and  after  judgment.  In  them  very  partic- 
ular directions  are  contained  In  regard  to 
thennmber  of  shares  to  be  condemned  and 
sold,  as  well  as  to  the  description  of  them 
iu  the  judgment,  so  as  to  limit  such  sale, 
and  prevent  the  disposal  of  more  than  are 
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required  to  satisfy  the  Jndsment.  The 
elKhtb  section  of  the  act  merely  declares 
Hucb  shares  to  be  "soblect  to  execution,  In 
the  Hamo  manner  as  other  personal  prop- 
erty Is  liable  to  execation  by  the  laws  of 
this  state."  The  Revised  Statntea  direct 
that,  when  the  garnishee  is  a  corporation, 
the  writ  of  garnishment  shall  direct  it  to 
answer,  "What  numbHr  of  shares,  if  any, 
the  debtor  owns  in  such  company,"  (ar> 
tide  199;)  and  that  the  court,  It  it  renders 
a  Judgment  avainst  the  garnishee,  shall 
order  the  sale  of  the  whole  interest  of  the 
debtor,  or  so  much  thereof  au  may  be 
necessary  to  satisfy  such  execution,  (ar- 
ticle 208.)  With  regard  to  executions,  they 
contain  but  two  provisions  on  thf>  sub- 
ject, which  read  as  follows:  Article  2297: 
"Shares  of  stock  In  any  Joint-stock  or  in- 
corporated company  may  be  sold  on  ete- 
cntion  against  the  person  owning  such 
stock."  Article  2294:  "A  levy  on  the  stock 
of  any  corporation  or  Joint-stock  com- 
pany Is  made  by  leaving  a  notice  thereof 
with  any  officer  of  such  company."  At 
common  law,  corporate  shares  were  not 
subject  to  levy  and  sale  upon  execution. 
In  some  states  the  means  b.y  which  the 
officer  making  the  levy  may  aHcertain  the 
number  of  shares  owned  by  the  debtor  is 
prescribed  by  statute.  Blair  v.  Compton. 
38  Mich.  414;  People  v.  Manufacturing  Co., 
99  III.  856.  In  Connecticut  a  levy  describ- 
ing the  number  of  shares  levied  upon  was 
held  to  be  sufflcieot.  Bank  v.  Ferris,  17 
Conn.  268. 

The  case  of  O'Brien  v.  Insurance  Co.,  56 
N.  Y.  52,  Is  cited  as  authority  that  the 
levy  of  an  execution  upon  shares  of  stock 
by  a  general  notice,  showing  that  it  is 
made  upon  the  entire  interest  of  the  debt- 
or, without  mentioning  the  number  of 
shares,  Is  sufficient.  That  case  arose  up- 
on the  service  of  a  notice  of  attachment 
under  the  New  York  Code,  and  bot  upon 
the  levy  of  an  execution.  In  the  opinion 
it  is  said:  "The sheriff,  by  his  action  and 
the  notice  he  gives,  acquires  no  actual  do- 
minion over  the  property.  It  is  as  mncb 
beyond  bis  personal  control  as  before  the 
levy;  and  therein  no  particular  magic  in 
the  act  of  giving  the  notice  that  affects 
the  Btatnte,  or  the  rights  of  any  one,  save 
as  prescril)ed  by  statute,  or  changes  the 
character  or  actual  condition  or  posses- 
sion of  the  property.  The  notice  Is  but  en 
act  of  caution  to  the  Individual  upon 
whom  It  is  served.  Intended  and  operating 
solely  to  prevent  his  paying  the  debtor  or 
delivering  the  property  to  the  debtor,  and 
impounrlliig  it  to  answer  the  Judgment. 
A  particular  description  of  the  property 
and  debts  supposed  to  be  in  the  possession 
of  or  owing  by  the  individual  served  is 
n«>t  necessary  tor  the  information  of  the 
party  served,  and  would  not  more  satis- 
factorily show  to  him  the  property  intend- 
ed to  be  reached.  The  individual  served 
necessarily  knows  better  than  the  officer 
can  know  the  property  and  debts  in  his 
possession  or  owing  by  him  subject  to  at- 
tachment. If  a  case  could  be  supposed  in 
which  a  party  could  be  misled  and  Injured 
by  the  generality  of  a  notice  of  this  kind. 
It  might  be  different. "  A  levy  and  sale  un- 
der an  execution  Is  quite  a  different  thing. 
^t  in  that  proceeding  no  mention  of  the 


number  of  shares  Is  required,  there  is  noth- 
ing to  prevent  an  excessive  levy,  and  a 
ver.r  lai^e  estate  might  be  sold  to  satisfy 
a  very  small'  Judgment,  and  that,  too,, 
when  the  pro|ierty  was  capable  of  divis- 
ion. It  wonld  lead  to  a  sacrlflee  of  the  in- 
terest of  both  the  debtor  and  the  creditor, 
resulting  from  the  fact  that  what  bad 
been  seised  and  was  t>elug  sold  might  be 
entirely  uuknowu  to  the  bidder.  Tber» 
should  be  no  such  uncertainty  attending^ 
execution  sales  when  it  can  t>e  avoided, 
and  it  should  be  very  clear  that  the  legisla- 
ture BO  Intended  before  any  statutesboulct 
be  given  such  a  constrnctiou. 

The  fact  that  we  have  a  statute  prodd- 
ing for  the  sale  under  execution  of  a  part- 
ner's Interest  in  partnership  property,  an<t 
that  in  some  other  cases  undefined  inter- 
estH  of  the  debtor  may  be  so  sold,  is  not  a 
sufficient  reason  for  pursuing  the  same 
practice  in  all  cases,  nor  in  the  present  in- 
stance. In  tliecase  of  partnership  prop- 
erty, there  exists  no  means  by  wbicb  the- 
Interest  of  one  of  the  partners  can  be  de- 
termined until  the  business  of  the  partner- 
ship has  been  wound  up.  In  other  cases, 
upon  the  facts  given  by  the  officer,  the  re- 
quired information  may  be  nsually  ascer- 
tained, and  the  law  does  not  furnish  in  any 
of  the  cases  any  other  process  through 
which  the  property  may  be  reached  by  a 
creditor.  The  case  of  Bourcier  v.Edmond- 
Bon,  58  Tex.  675,  is  not  in  point.  In  that 
case  a  landlord  filed  his  petition  to  fore- 
close his  landlord's  lien  upon  what- waa 
described  in  his  petition  as  "a  large  quan- 
tity of  household  furniture  and  other  per^ 
sonal  property  placed  by  Mrs.  Bonrcier  oD' 
said  premises  owned  by  her,  and  now  un 
said  premises. "  It  was  farther  alleged  that 
the  plaintiff  was  onable  to  descril>e  the^ 
property  more  particularly.  It  was  ob- 
jected that  the  description  of  the  proper- 
ty was  not  sufficient  to  authorise  a  fore- 
closure. In  the  opinion  it  was  said:  "The 
description  of  the  property  is  rnther 
vague,  both  in  the  petition  and  the  Judg- 
ment. But  in  such  cases  it  must  necessa- 
rily be  no.  The  landlord  has  not  such  ac- 
cess to  the  premises  as  would  enable  him 
to  make  an  inventory  of  the  household 
and  kitchen  furniture  of  the  tenant.  Id 
Messuer  v.  Lewis,  20  Tex.  222,  which  waa 
tiie  case  of  an  attachment  lien  upon  a 
stock  of  goods  and  merchandise,  of  wbicb 
no  other  and  better  description  was  given 
in  the  sheriff's  retarn,  this  court  held  tbe- 
return  insufficient,  because  it  was  in  the 
power  of  the  party  executing  the  writ  t«>. 
enter  a  store  of  a  third  person,  where  the 
goods  of  the  defendant  were,  and  remain 
there  long  enough  to  seise,  secure,  and  in- 
ventory tliem.  Unless  such  Inventory  can 
be  made,  the  best  description  of  It  is  the 
general  statement,  which  will  comprehend 
all  of  the  household  and  kitchen  furniture 
on  the  place. "  "  This  is  moD  especially  the 
case  where  no  seizure  of  the  property  nn- 
der  summary  process  is  sought.  While  it 
might  be  necessary  to  point  out  with 
some  degree  of  certainty  to  the  officer  tbe 
property  which  he  Is  to  take  possession  of 
under  such  stringent  writ,  no  special  ne- 
cessity for  this  could  exist  where  it  is  left 
with  the  owners  until  the  lien  is  fore- 
closed.   Proof  tu  identify  it  could  be  made 
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on  the  trial,  and  a  Judfirinent  rendered  that 
woald  enable  tbe  Bheriff  tu  seize  it  ander 
execution."  The  opinion  then  proceeds  to 
demonstrAte  that  tlie  Judgment  did  Hnffl- 
ciently  describe  tlie  property  to  be  sold  to 
enable  tbe  sberitr  to  identify  it. .  Ttie  opin- 
ion, and  the  rase  in  It  cited,  clearly  hold 
that  a  description  that  falls  to  identify 
tbe  property  levied  upon  'wili  not  be  held 
BDfflclent  when  It  is  in  the  power  of  the 
aberilf  to  get  a  proper  one.  May  It  now 
be  equally  said  that  when  the  law  gives 
the  creditor  a  process  by  garnishment, 
through  which  he  may  reach  the  shares  of 
stock,  and  get  a  aoflScient  description  of 
them,  and  then  have  them  anid  under  ese- 
cntion  to  satiety  bis  debt,  be  should  not  be 
allowed  to  proceed  by  espcution  in  the 
first  place,  without  any  description?  We 
thinic  it  may.  It  is  "shnnw  of  stock"  that 
the  Kevitieil  Statutes  declare  may  be  sold 
on  execDtion,  thus  recognizing  the  usual 
dlTlslon  and  description  of  a  shareholder's 
Interest  in  a  corporation.  The  interests 
of  tbe  owners  of  such  stock  Is  divided  into 
shares  to  make  it  capable  of  subdivisions, 
and  all  transactions  of  the  owners  are 
had  with  it  in  that  wa.v.  It  is  of  equal  or 
greater  importance  in  involuntary  trans- 
actions. If,  by  any  proper  means,  the 
officer  who  levies  tbe  execution  can  as- 
certnin  tbe  number  of  shares  owned  by 
the  debtor,  we  have  no  doubt  about  his 
antborit.v  to  levy  an  execution  upon  so 
many  of  them  as  may  be  proper  to  satisfy 
it,  as  in  other  cases,  in  tbe  manner  direct- 
ed by  tbe  Revised  Statutes;  but,  when  he 
neither  possesses  nor  can  acquire  such 
knowledge,  we  do  not  think  he  can  make 
a  lawful  levy  or  sale.  There  having  been 
no  valid  levy  or  sale,  tbe  plaintiff  could 
not  subsequently  supply  their  place,  or 
acquire  a  right  to  recover  tbe  sliares,  by 
proving  other  facts;  and,  as  tbe  views 
expressed  by  us  are  decisive  of  the  case, 
we  deem  it  unnecessary  to  consider  other 
objections.    Tbe  judgment  is  affirmed. 


CoNNAi.LT  V.  Lyons  et  »/. 

(Supreme  Court  of  Texag.    Dec.  3si,  1891.) 

Pabtrbbbhip  — What   Cosbtitutm— Thoot  fob 
Tbadins    Pcbposes  — Pbrsokai.    LiABtuTT   or 

TbOSTBB— FI.BADING. 

1.  Where  a  dBughter  conveys  property  in 
trust  to  her  father,  to  be  used  by  him  in  a  mer- 
cantile bosineas,  the  father,  daughter,  and  her 
brothers  each  to  receive  a  one-ninth  interest, 
and  the  property  to  be  divided  when  the  young- 
est son  beuomes  25  years  old,  and  none  ot  the 
brothers  have  power  to  control  or  withdraw 
their  several  interests,  and  after  the  father's 
duath  one  of  the  brothers  is  appointed  trustee 
by  tbe  court,  the  l>eneficiaries  do  not  consUtnte 
a  partnership. 

8.  The  trustee  Is  personally  liable  for  eoods 
purchased  for  use  in  the  business  for  wtiicn  the 
trust  was  formed,  though  the  seller  charged  the 
goods  to  the  trading  name  under  which  the 
trust  business  was  conducted,  and  knew  that 
the  trustee  was  purchasing  in  his  representative 


S.  In  an  action  by  the  seller  against  the  trus- 
tee personally,  It  is  unnecessary  first  to  estab- 
lish the  debt  as  a  charge  against  the  trust-estatu. 

4.  Since  the  beneficiaries  do  not  constitute  a 
partnership,  and  the  trustee  is  personally  liable, 
the  l)enefIoiaries  are  not  necessary  parties  to 
the  suit. 


Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Hopkins  coun- 
ty; E.  W.  Tkkbukr,  Judpe. 

Action  by  W.  H.  Lyons  &  Co.  against 
Nathnn  Connelly  to  recover  the  value  of 
uterchandlse.  Judgment  for  plaintiffs. 
Defendant  appeals.    Affirmed. 

On  February  25.  1875,  M.  A.  T.  Connally 
executed  and  delivered  a  written  instru- 
ment conveying  herentire  mercantile  busi- 
ness to  her  father,  C.  P.  Connally,  in  trnst 
'*'o  conduct  tbe  business  until  the  gran- 
tor's youngest  brother  would,  if  living,  be 
25  years  of  age,  when  the  property,  with 
its  increase,  was  to  be  divided  among  the 
beneficiaries.  The  grantor  reserved  to 
herself  a  ninth  undivided  interest,  with 
power  to  draw  It  out  at  will,  and  gave  to 
her  fatber  one-ninth  absolutely,  and  to 
each  of  her  brothers  (»ne-nlnth ;  and  the 
deed  provided  that  tbe  fatber  might,  at 
his  option,  pay  to  any  one  of  tbe  brotbeni 
tbe  share  of  such  brother.  The  fatber 
was  to  receive  $1,000  per  annum  for  bis 
services.  None  of  the  brothers  were  to 
hare  power  to  force  a  settlement  until  the 
expiration  of  tbe  trust.  On  Marcb  24, 
1X82,  C.  P.  Connally  having  died  previous- 
ly, tbe  district  court  of  Hopkins  county 
appointed  defendant,  wbo  was  one  of  the 
beneflclaries,  as  trustee.  Defendant  ac- 
cepted the  appointment,  and  continued  to 
operate  the  business  in  tbe  name  of  Con- 
nally A  Co.,  under  which  it  had  been  car- 
ried on  by  tbe  prior  trustee, until  January 
20, 18^,  when  the  property  was  attached. 
A  few  days  before  the  attachment,  defend- 
ant, acting  for  Connally  &  Co.,  drew  from 
the  hank  $4,286,  and  it  does  not  appear 
what  disDusitlon  was  made  thereof. 

E.  li.  Perkins  and  Whfttle  *  Son,  for  ap- 
pellant, cited  Pom.Eq.  Jnr.  8  114;  2  Perry, 
Trusts;  §S  S73,  874;  1  Danlell,  Ch.  Pr.  (4th 
Amer.  Ed.)  pp.  220,  221,  256;  Patterson  v. 
Lilly,  90  N.  C.  82;  Pars.  Cont.  («th  Ed.) 
p.  l."*;  Wheatcroft  v.  Hickman,  99  E.  C.  L. 
47;  Lindh  v.  Crowley,  26 Kan.  47;  Johnston 
V.  Bemheim.  86  N.  (\  S39;  Smith  v.  Denni- 
Bon,  101  III.  631;  1  LIndl.  Partn.  (2d  Amer. 
Ed.)  124,  note  1;  Biink  v.  Palmer, 47  Conn. 
443;  2  Lfndl.  Partn.  (2d  Amer.  Ed.)  760, 
761. 

E.  C.  McLean,  lor  appellees,  cited,  in  sup- 
port of  the  position  that  the  trustee  was 
Individnally  liable  for  debts  contracted 
for  the  benefit  of  the  trust-estate,  Taylor 
V.  Davis'  Adm'x,  110  U.  S.  830,  4  Sup.  Ct. 
Rep.  147;  Hewitt  v.  Phelps,  105  V.  S.  393; 
Burlingame  v.  Brewster,22  Amer.Bep.177; 
Duvall  V.  Craig,  2  Wheat.  45. 

Gahrbtt,  p.  J.  Appellant's  1st,  2d,  and 
8th  assignments  of  error  raise  the  question 
of  parties  as  presented  by  bis  exceptions  to 
the  petition,  but  only  on  the  ground  that 
tbe  persons  who  were  claimed  to  be  neces- 
sary parties  were  such  as  beneficiaries  In 
a  trust,  and  not  as  partners.  If  Connally 
&  Co.  were  a  partnership,  all  of  the  part- 
ners would  be  necessary  parties  to  an  ac- 
tion of  debt  for  the  price  of  the  goods.  It 
is  not  necessary  to  consider  whether  tbe.v 
would  be  in  a  suit  for  the  value  of  the 
goods,  if  the  possession  thereof  was  ob- 
tained by  the  fraudulent  representations 
of  the  defendant,  because  the  court  arrived 
at  no  conclusion  that   the  gQods    were 
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traodalently  obtained.  But  it  Coonally  & 
0«>.  wa8  a  trast-estate,  mnoatced  by  the 
defendant  aB  trustee,  it  1b  clear  ttiat  the 
beneflciariee  uf  the  troBt  would  not  be  nec- 
essary parties  to  a  suit  tor  a  debt  incurred 
lo  tiie  management  ol  tbe  trust,  if  the 
trustee  sbonld  be  p<>n9onany  liable  there- 
for; and  this  qaestion  will  be  considered 
under  another  asstgnmeut  raising  that 
question.  Mere  participation  in  profits 
does  not  constitute  a  partnership,  al- 
though  there  should  be  a  contract  from 
which  they  were  derived.  Buzard  v. 
Bank,  67  Tex.  88,  2  S.  W.  Rep.  54.  There 
was  no  c«ntract  ot  partnership  in  this 
case.  Tbe  defendant,  Nathan  Connally, 
acted  aa  trustee  under  an  appointment 
from  the  court,  and  had  tbe  entire  control 
and  sole  management  ot  tbe  busineea. 
There  was  no  right  ol  control  whatever 
reserved  in  tbe  Instrument  executed  by  M. 
A.  T.  Cunnally  to  ber  father,  C.  P.  Connal- 
ly. as  trustee,  either  for  herself  or  tor  tbe 
beneficiaries  as  such.  A  teat  of  partner- 
ship i«  the  right  of  control  over  the  prop- 
erty or  profits,  or  to  make  disposition 
thereof.  1  Bates,  Partn.  §  S7.  There  was 
no  right  whatever  in  the  brothers  of  the 
f^rantor,  who  were  beaeficiariea  therein, 
eitlier  to  control  or  withdraw  their  sev- 
eral interests.  From  the  terms  of  the  in- 
strument, the  business  was  to  be  conduct- 
ed until  the  youngest  was  25  years  of  age, 
or,  if  h«9  died  before  that  time,  to  such  a 
time  as  lie  would  have  l>een  25  it  he  had 
lived.  We  must  also  infer  that  at  least 
some  ot  the  beneficiaries  were  minors,  and 
It  will  not  be  contended  that  they  could 
be  partners,  although  the  Instrument 
might  indicate  a  partnership.  Tbe  flnd- 
iug  of  tbe  court  is  further  strengthened  by 
tbe  fact  that  there  is  no  instrument  ot 
facts  brought  up  with  the  record,  and 
there  may  have  been  proof  ot  other  facta' 
tosDBtsin  bis  conclusion  that  Nathan  Con- 
nally was  the  trustee  of  a  trust-estate. 
We  think,  however,  that  a  proper  con- 
struction of  tbe  instrument  alone  would 
lead  to  the  same  conclusion.  There  was 
no  evidence  to  make  the  beneficiaries 
partners  by  holding  out,  but  such  a  part- 
ner would  not  be  a  necessary  party. 

Appellant's  ninth  and  tenth  assignminita 
ot  error  are  as  follows:  "Nloth  error.  The 
eonrt  erred  in  its  conclusions  ot  fact  and 
law  in  finding  tbe  estate  of  Connally  &  Co. 
WHS  a  trust-estate,  and  Nathan  (Vmnally 
was  trustee  of  same;  and  finding,  further, 
that  goods,  wares,  and  merchandise  men- 
tioned in  plaintiff's  petition  were  sold  and 
-delivered  to  Connally  &  Co.  by  plaintiffs, 
and  then  rendering  Judgment  against  de- 
fendant, Nathan  Connally,  for  tbe  debt 
here  sned  on.  Tenth  error.  Tbe  court 
erred  in  its  finding  of  law  that  defendant, 
Nathan  Connally,  would  be  liable  for  said 
-debt  personally  because  he  failed  to  make 
a  contract  with  plaintiff  exempting  him 
from  said  liabilities.'* 

As  we  are  ot  the  opinion  that  a  trust- 
estate  was  created  by  tbe  instrument  of 
conveyance  from  M.  A.  T.  Connally  to  her 
father,  C.  P.  Connally,  it  remains  only  to 
conHlder,  under  tbe  above  assignments, 
whether  4>r  not  tbe  trustee,  the  defendant, 
was  personall.v  liable  lor  tbe  goods  pur- 
chased by  blm  for  the  trust-eatate  from 


plaintiffs.  Trustees  ot  a  corporate  body, 
with  defined  powers,  are  not  personally 
liable,  and  such  ban  been  tlie  recognised 
rule  in  this  state  f I  om  the  early  decisions. 
Traynham  v.  Jackson,  15  Tex.  170;  Dyer 
V.  .Sullivan,  18  Tex.  771;  CoUege  v.  Mc- 
Hugh,  S9  Tex.  S48:  Snyder  v.  Wiley,  59 
Tex.  449.  But  whether  or  not  tlie  trustee 
of  a  voluntary  association  or  a  trust  estate 
ia  personally  liable  has  not  been  before 
our  supreme  court  in  any  case  that  we 
can  find.  That  such  trustees  should  be 
held  personally  liable  Is  reasonable,  be- 
cause they  have  In  their  own  baads  the 
means  wherewith  to  reimburse  them- 
selves, and  sbonld  not  assume  a  debt  for 
the  benefit  of  an  estate  of  which  tbeyhave 
the  sole  management  and  control,  with- 
out prospect  of  funds  for  payment  thereof. 
If  this  principle  nee<led  to  be  enforced  by 
w.ty  ot  illustration,  it  may  be  done  by  tbe 
fact  that  the  defendant,  a  few  days  before 
the  attachment,  withdrew  from  the  bank 
tbe  deposit  of  Connally  &  Co.,  amounting 
to  over  f^.OUOlncash.  In  Hill  on  Trusteee 
(533)  the  doctrine  la  broadly  stated  that 
"a  trustee  who  carries  on  any  trade  with 
the  trust  itssets  for  the  benefit  of  the  oas- 
tuiaque  truatent,  will  be  responsible  to  tbe 
creditors,  not  only  to  the  extent  ot  the 
trust  assets,  but  also  with  the  whole  of 
bis  own  property,  and  be  may  be  made 
bankrupt  and  proceeded  against  in  tite 
same  manner  as  any  other  trader;  and  it 
is  immaterial  that  the  trade  ia  carried  on 
by  blm  in  consequence  ot  an  express  direc- 
tion in  the  trust  Instniment,  although 
the  trust  property  will  doubtless  be  pri- 
marily liable  to  tiie  crpditors.  and  will  be 
first  applied  so  far  aa  it  will  go  in  dis- 
charge of  tbe  liabilitiea."  Purchases  by 
truHtees,  when  made  in  obt-Hllence  to  tbe 
trust.  Impose  upon  them  a  personal  liabil- 
ity. Tbe  seller  must  look  to  them  tor 
payment,  and  they  must  look  to  the  trust- 
estate  tor  reimbursement.  Taylor  v.  Da- 
vis'Adm'x,  UU  n.  S.  S30.4  Sup.  Ct.  Rep. 
147;  Hewitt  v.  Phelps,  105  C.  S.  4(H):  San- 
ford  V.Howard, 29  Ala.  <IH4;  New  v.Nlcoll, 
73  N.  Y.  127.  This  doctrine  is  also  recog- 
nized in  Mason  v.  Pomeroy,  (Mass.  j  24  N. 
E.  Rep.  202,  and  Associotion  v.  McAllister, 
( Mass.)  26  N.  £.  Rep.  862.  Tbe  Alabama 
case  is  where  a  guardian  was  held  liable. 
It  is  also  reported  in  68  Anier.  Dec.  101, 
which  see  for  note  aa  to  execntora  and  ad- 
ministrators. Our  statute  oftraudsfRev. 
St.  art.  2484)  has  no  application  to  tbe 
facts  of  this  case,  and  does  not  affect  the 
rule  that  would  hold  tbe  trustee  personal- 
ly liable.  Although  the  plHlntifTs  knew 
that  the  defendant  was  conducting  the 
mercantile  business  of  which  he  had  the 
control  and  management  as  trnatee  for 
tbe  benefit  of  the  persons  mentioned  in  the 
conveyance  from  M.  A.  T.  Connail.v  to  ber 
father,  C.  P.  Connally.  and  charged  the 
goods  when  sold  to  Connally  &  Co.,  tbe 
defendant  was  nevertheless  personally  li- 
able to  tbe  plaintilla  for  the  price  ut  the 
goodB,  and  it  was  not  necessary  first  to 
eetabliah  tbe  account  as  a  debt  against 
tbe  trust-estate.  This  rule  Is  not  only  in 
accordance  with  tbe  authorltieB,  but  is  a 
salutary  rule  in  tbe  Interest  of  common 
Justice.  Since  the  trustee  wub  personally 
liable,  it  was  not  necessary  that  tbe  bene- 
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fldaries  should  b«   made  parties  to  tbe 
«alt. 

The  account  ened  on  waH  not  barred  by 
limitation  when  plaintiffs'  first  amended 
orit^inal  petition  waa  filed,  so  it  is  neces- 
sary to  Inquire  whether  or  not  tbe  amend- 
ed petition  set  up  a  new  cause  of  action. 
It  appears  from  the  petition  that  the  ac- 
count was  not  due  fur  a  time  after  the 
date  of  tbe  items  from  which  two  years 
would  extend  past  tbe  filing  of  tbe  amend- 
ed petition.  So  the  liemurrer  setting  np 
limitation  was  properly  overruled  by  the 
court.  AVe  conclude  that  there  was  no 
error  in  the  Judgment  of  the  court  below, 
and  that  tbe  same  should  be  niBrmed. 

Stayton,  C.  J.  Affirmed,  as  per  opinion 
of  commission  ol  appeals. 


WiLLU  et  a',  r.  Hbath  et  al. 
(Supreme  Cowrt  of  Texai.    Deo.  88, 1891.) 

PBACDnLENT  CONVBTANCE— CoSSIDERATIOJf— ElS- 
CBTION  BaLB — PrIOHITT  OP  LlES. 

1.  A  member  of  an  insolrent  Una  bonght  ont 
his  copartner,  and  Rave  his  father  a  mortage 
to  protect  the  Iatt«r  as  surety  on  certain  notes 
given  by  the  mortgagor  to  his  copartner  in  pay- 
meat  for  the  copartner's  interest  in  tbe  business, 
and  afterwards  conveyed  tbe  land  to  bis  lather 
in  satisfaction  of  tbe  mortgage  and  in  considera- 
tlOD  of  the  latter's  assuming  a  balance  of  the 
mortgage  debt  and  a  previous  incumbrai.ee. 
Neither  the  mortgage  nor  tbe  previous  incum- 
brance were  foreclosed.  The  debts  assumed 
equaled  the  full  value  of  the  land,  and  the  fa- 
ther claimed  to  have  had  no  notice  of  the  firm's 
insolvency  when  he  signed  the  notes  as  surety. 
Held,  in  an  action  by  a  firm  creditor,  tbat  the 
conveyance  to  the  father  was  not  fraudulent. 

8.'  The  title  acquired  under  such  mortgage 
and  conveyance  is  snirarior  to  tbat  acquired  oy 
rlrtne  of  an  ezeoation  sale  uiran  a  Judgment 
ag^nst  the  firm,  which  became  a  Hen  after  the 
mortgage,  but  before  the  conveyance. 

3.  The  faot  tbat  tbe  father  paid  some  of  the 
notes  opon  which  be  was  security  with  money 
which  he  borrowed  from  his  son's  wife  does  not 
avoid  the  conveyance  as  to  him. 

Commisslouers'  decision.  Section  A. 
Appeal  from  district  coort.  Camp  county; 
John  L.  Sheppabd,  Judge. 

Action  of  trespass  to  try  title,  brought 
by  P.  J.  Willis &Bro.  against  W.  K.  Heath 
and  otherd.  Defendaats  obtained  judgr^ 
ment,  and  plaintiffs  appeal.    Affirmed. 

M.  Ii.  Murria,  for  appellants.  V^.  P.  Mo- 
Lena  and  W.  R.  Beuth,  for  appellees. 

Marb,  J.  "April  26,  1889,  appellante 
filed  their  original  petition  in  due  form  for 
trespass  to  try  title  in  the  district  court 
of  c:amp  county,  Texas,  suing  for  title  and 
possession  of  an  undivided  half  Interest 
in  a  lot  and  brick  store  thereon,  located 
in  Pittsburg,  Camp  county,  Texas,  and 
known  as  tbe  'Heath  &  Pitts  Lot  No.  1 ; ' 
also  for  rents  and  damages.  Appellants 
also  alleged  that  W.  K.  Heath,  one  of  the 
defendants,  owned  tbe  other  half  interest 
In  said  lot  in  fee-simple,  and  praved  for 
partition.  May  20,  1890,  defendants  filed 
their  amended  original  answer  in  writing, 
pleading  general  demurrer,  plea  of  'not 
gnilty.' and  general  denial;  and,  further, 
that  on  tbe  23d  day  of  January,  1886.  B. 
D.  Wilson  and  wife,  M.  F.  Wilson,  con- 
veyed tbe  said  B.  D.  Wllsou's  interest  in 
v.l88.w.no.l0— 51 


said  property  to  R.  H.  HMtb ;  tbat  April 
$,  1886,  B.H.  Heath  executed  and  delUowd 
a  valid  mortgase  on  said  property  to  de- 
fendant W.  K.  Heath,  to  secure  a  valid  in- 
debtedness to  said  W.  K.  Heatb  of  $2,500; 
that  Decern ber  15, 1886,  R.  H.  Heatb,  by  bis 
deed  of  that  date,  conveyed  one-half  inter- 
est In  said  lot  to  said  W.  K.  Heath  in  sat- 
isfaction of  said  mortgage  and  tbe  debt 
secured  thereby,  and  the  further  consider- 
ation of  part  of  tbe  purchase  money  of 
said  lot  due  by  Wilson  A  Heath  to  W.  H. 
Pitts,  who  conveyed  said  half  interest  in 
said  lot  to  said  Wilson  &  Heath,  April  10, 
1885 ;  that  the  price  so  paid— «2,500— by  W. 
K.  Heatb  to  R.  H.  Heatb  was  then,  and  is 
now,  thefull  market  value  of  said  lot ;  and 
tbat,  if  It  appeared  plaintiffs  had  acquired 
any  sort  of  lien  on  said  lot  superior  to  de- 
fendant Heath's  title,  then  said  Heath  Is 
willing  to  accept  the  price  paid  by  him  for 
saiil  lot,  Hud  permit  plaintiffs  to  have 
Judgment  for  said  Interest  in  said  prop- 
erty. Defendants  further  alleged  a  com- 
mon source  of  title  to  said  property  in 
said  W.  K.  Heath,  and  plaintiffs  from  B. 
D.  VYilson  and  R.  H.  Heatb.  May  28, 
1890,  plaintiffs  filed  their  first  supplement- 
al petition,  and  demurred  to  that  part  of 
defendants'  answer  which  attempts  to 
plead  Heath's  title;  and  specially  to  tbat 
part  which  attempts  to  plead  a  mortgage 
as  a  link  In  tbelr  chain  of  title,  liecause 
never  foreclosed,  but  settled  by  deed  foU 
lowing  same.*'  The  court  overruled  these 
exceptions,  and  also  admitted  the  mort- 
gage in  evidence,  over  the  objections  of 
the  plaintiffs  tbat  it  bad  never  been  fore- 
closed, and  tbat  their  Judgment  lien  and 
purchase  at  tbe  execution  sale  thereunder 
constituted  tbe  superior  title.  We  think 
that  the  rulings  of  the  court  in  both  re- 
spects were  correct,  as  will  appear  as  we 
proceed  with  the  opinion,  and  this  dis- 
poses of  tbe  first  and  second  assignments 
of  error. 

The  plaintiffs  further  pleaded  that  tiro 
property  in  dispute  was  otthepartnership 
property  of  Wilson  &  Heath,  and  that  as 
such  partners  they  became  largely  Indebt- 
ed to  plaiutiffs  and  others,  and  that  they 
were,  on  tbe  23d  of  January,  1886,  totally 
insolvent,  and  bave  been  so  ever  since; 
and,  in  effect,  that  the  appellee  W.  K. 
Heath  knew  of  such  insolvency,  and  that 
the  deed  to  him  by  his  son,  R.  H.  Heath, 
before  mentioned,  "was  fraudulent  and 
void,  and  made  with  intent  to  binder,  de- 
lay, and  defraud  the  creditors  of  Wilson  & 
Heath,  and  especially  these  plaintiffs,  in 
tbe  collection  of  tbelr  debt." 

Having  given  a  full  summary  of  the 
pleadings,  we  will  now  insert  the  material 
facts  proved  In  support  of  the  issues  in- 
volved in  tbe  case  in  so  far  as  may  be  nec- 
essary to  enable  us  to  determine  the  ques- 
tions presented  upon  This  appeal.  Appel- 
lants' Judgment  against  B.  D.  Wilson  and 
R.  H.  Heath,  composing  tbe  firm  of  Wil- 
son &  Heath,  bears  date  June  11. 1886,  and 
an  abstract  of  tbe  same  was  recorded  and 
indexed  in  Camp  county,  Tex.,  July  19, 
1886.  The  Judgment  was  rendered  in  the 
district  court  of  Galveston  county,  Tex., 
and  an  aJlaa  execntion  issued  thereon  De- 
cember 81,  1886,  to  said  Camp  county, 
which  was  by  tbe  sheriff  thereof  levied  on 
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the  property  herein,  Jannary  6, 18R7,  and 
the  eainn  was  sold  by  eaid  sberiff  Febra- 
arj  1,  1887,  when  plaintitTs  becaino  the 
purcbanera  of  and  the  Raid  aberltf  execated 
and  delivered  to  them  a  deed  to  eald  prop- 
erty, conveylnp  to  them  all  Interest  of 
Wilson  &  Heath  Individually  and  as  a 
Arm  In  said  property,  bearing  said  last- 
mentioned  date.  April  6,  1886,  R.  H. 
Heath  executed  and  delivered  to  defend- 
ant W.  K.Heatb  a  mortgage  on  the  prop- 
erty herein  sued  for  to  socura  and  protect 
biro  in  the  event  he  bad  to  pay  over  four 
certain  notesforf 2,600,  which  R.  H.  Heatb 
owed  B.  D.  Wilson,  his  copartner,  and  on 
wtalcb  said  W.  K.  Heath  was  surety. 
December  15,  1886,  R.  H.  Heath,  by  his 
deed  of  that  date,  filed  for  record  the 
same  day,  conveyed  absolute  and  in  satla- 
factlon  of  their  mortgage  to  said  W.  K. 
Heatb'the  property  so  mortgaged,  in  con- 
sideration that  W.  K.  Heatb  would  as- 
sume and  pay  a  balance  of  said  mortgage 
debt  amounting  to  S1,735.S5,  and  a  bal- 
ance due  on  a  vendor's  lien  note  of  date 
April  10,  1R8n.  wbicb  Wilson  &  Heath 
owed  W.  H.  Pitts  as  a  part  of  the  pur- 
chase money  of  said  lot,  amounting  to 
$764.65;  making  the  consideration  in  said 
deed  $2,600.  SSald  mortgage  lien  or  said 
vendor's  Hen  were  neither  ever  foreclosed. 
The  deed  of  date  December  15,  1886,  was 
intended  as  the  final  execution  of  the  in- 
strument of  date  April  6,  1886.  But,  in 
addition  to  the  consideration  named  In 
the  first  Instrument,  the  vendor's  Hen 
note  of  W.  H.  Pitts  wajs  assumed  by  ap- 
pellee In  the  deed.  This  Hen  Is  prior  to 
either  of  the  other  liens,  and  superior  to 
either.  "W.  K.  Heath  swore  that  on  De- 
cember 15, 1886,  Wilson  &  Heatb  were  not 
released  from  the  payment  of  the  vendor's 
Hen  note  due  W.  H.  Pitts,  wbn  continued 
to  hold  it  against  them ;  and  that  witness 
only  verbally  promised  to  pay  It,  and 
that  It  continued  in  force  until  about  Oc- 
tober, 18S9,  wbeu  it  was  about  to  run  out 
of  date,  and  witness  took  it  up,  and  gave 
his  Individual  note  without  a  vendor's 
lien  for  the  balance,— about  $260, — and  paid 
$100  of  that  in  .January,  1890."  He  had, 
however,  accepted  the  deed  from  R.  H. 
Heath,  which,  as  above  stated,  bound  bim 
to  pay  off  this  vendor's  Hen  note.  It  Is 
not  pretended,  even,  that  the  debts  as- 
sumed by  the  appellee  were  not  equal  to 
the  fnll  market  valne  of  the  property  con- 
veyed to  blm.  We  Insert  below  a  sum- 
mary of  the  evidence  relied  upon  to  show 
fraud  In  the  sale  of  the  property  by  Wil- 
son to  R.  H.  Heath  and  by  the  latter  to 
the  appellee,  but  there  does  not  appear  to 
be  any  charge  made  that  the  acquisition 
of  the  mortgage  by  W.  K.  Heath  as  in- 
demnity was  fraudulelnt.  "Appellants  are 
shown  to  have  been  bnn»  6de  creditors  of 
Wilson  and  Heath  since  June  15,  1885. 
The  property  sued  for  and  conveyed  to 
appellee  was  shown  to  be  worth  $2,500, 
and  rent  of  same  $32.50  per  month."  "De- 
fendant W.  K.  Heath  swore  that  he  was 
the  father  of  R.  H.  Heath,  and  tbe  step- 
father of  B.  D.  Wilson.  R.  H.  Heath 
boarded  In  his  house  In  1886,  and  with  B, 
D.  Wilson,  in  an  adjoining  lot  to  his,  In 
1886.  Said  he  did  not  know  Wilson  & 
Heath   were  insolvent  January  28,  1880, 


when  he  signed  as  snrety  the  toar  notes — 
three  for  $500  each,  and  one  for  $1,000 — 
of  R.  H.  Heath  to  B.  D.  Wilson,  but  knew 
an  attachment  had  been  issued  against 
Wilson  &  Heath  tbe  last  of  November. 
1885:  and  in  the  interval  he  had  been  con- 
fined at  homo  sick.  A  week  or  ten  days 
after  January  2:j,  1886,  W.  K.  Heath  said 
be  discovered  Wiison  &  Heath,  and  each 
of  them,  were  Insolvent,  and  he  at  once 
went  to  work  to  make  himself  safe  on  tbe 
$2,500  R.  H.  Heath  owed  B.  D.  Wilson  for 
which  he  was  surety,  and  April  6.  1886, 
took  a  mortgage  from  It.  H.  Heatb  on  the 
property  herein  to  secure  himself;  and' 
afterwards,  December  15, 1886,  took  a  deed 
from  R.  H.  Heath  to  said  property,  part 
of  the  consideration— $1,735.35— being  a 
part  of  tbe  mortgage  debt  R.  H.  Heatb 
owed  B.  D.  Wilson,  all  not  then  due,  and 
part- the  balance,  $764.65— due  by  Wilson 
&  Heath  to  W.  H.  Pitts  as  a  part  of  the 
purchase  money  of  said  lot. " 

The  above  is  from  appellants'  brief,  and 
Is  correct  as  far  as  it  goes;  bnt  we  also 
approve  of  tbe  following  extract  from  the 
brief  of  appellee,  via.:  "The  evidence 
shows  that  Wilson  and  Heatb  dissolved 
their  copartnership  because  of  'bad  feel- 
ing' having  grown  up  between  them. 
Wilson  sold  out  the  business  and  all  his  In- 
terest In  the  firm  property  to  his  partner. 
Heath.  Nothing  was  taken  from  the  part- 
nership fund  by  the  transaction  to  the 
detriment  of  creditors.  Appellee  W.  K. 
Heath  was  sick  and  confined  to  bis  bed 
at  the  time  of  the  sale.  He  became  secu- 
rityforhlsson  R.  H.  Heath,  to  Wilson,  for 
$2,500.  He  believed  at  the  time  of  this 
transaction  that  the  firm  of  Wilson  & 
Heath  was  solvent.  R.  H.  Heath  may 
have  thought  so,  or  he  would  not  have 
given  Wilson  bis  notes  in  payment  of  Wil- 
son's interest.  W.  K.  Heath  had  no  rea- 
son to  doubt  the  solvency  of  the  (Irra.  He 
testifies  that  he  was  assured  by  Wilson  & 
Heath  tbat  tbe  firm  was  solvent.  That 
he  was  sick,  and  not  ubietogetaboot, and 
took  their  words  as  to  the  condition  of 
their  business.  He  paid  oft  one  of  the 
notes  upon  which  he  was  security,  and 
paid  all  but  a  small  balance  on  tbe  pur- 
chase-money note  held  by  W.  H.  Pitts,  and 
which  be  agreed  to  pay  as  part  of  the  con- 
sideration for  tbe  deed  from  R.  H.  Heatb. 
He  paid  the  other  notes  upon  which  he 
was  security  with  money  borrowed  from 
M.J.  Heath,  wife  of  R.  H.  Heath."  We 
are  of  the  opinion  that,  If  there  was  any 
fraud  In  the  transfer  of  the  property  in 
controversy  by  R.  H.  Heath  to  the  appel- 
lee, or  In  the  prior  conveyance  of  bis  in- 
terest therein  by  tbe  retiring  partner,  B.  D. 
Wilson, to  said  R.  H.  Heath,  tben  tbat  the 
appeHee  did  not  participate  in  such  fraud, 
or  at  least  that  we  cannot  disturb  the 
finding  of  the  court  below  to  that  effect, 
as  being  without  snfiSclent  evidence  for 
its  support.  Mason  v.  Mars,  17  8.  W.  Rep. 
370,  (decided  by  supreme  court,  present 
term.) 

We  reach  now  tbe  main  question  in  the 
caee:  Ts  such  title  as  the  appellants  ac- 
quired by  virtue  of  their  Judgment  lien. 
and  their  purchase  thereafter  of  the  land 
at  the  execution  sale  under  the  Judgment, 
superior  to  the  righ  ts  of  the  aoDellee  in 
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tbe  land,  as  acquired  under  biB  prior  valid 
mortgage  upon  the  land,  and  tbe  absolute 
tonveyance  thereof  to  bim  by  the  mort- 
gaiior  aa  a  voluntary  execution  of  the 
mortgage  between  the  parties  thereto,  be- 
fore the  purchase  was  made  by  tbe  appel- 
lants, tbouRh  subsequent  to  tbe  accrual  ot 
their  Judgment  lien?  We  have  not  the 
slightest  doubt  that  tbe  question  should 
be  answered  in  the  negative.  The  lien  ot 
tbe  appellants,  as  fixed  by  the  record  of 
their  jadgment,  could  only  attach  to  such 
interest  as  remained  in  the  mortgagor, 
who  was  the  debtor  of  both  parties;  and 
that  interest  was  at  that  time  manifestly 
no.  more  than  a  mere  equity  of  redemp- 
tion, as  the  prior  mortgage  bad  been  duly 
recorded.  Grace  v.  Wade,  46  Tex.  522; 
Blankeuship  v.  Douglas,  2B  Tex.  227; 
Parker  v.  Coop,  60  Tex.  117.  We  do  not 
gainsay  the  proposition  that  this  estate, 
remaining  in  tbe  mortgagor,  is  the  supe- 
rior title,  subject  alone  to  the  satisfaction 
ot  the'  mortgage,  with  which  it  is  flrmly 
charged,  however;  but  we  are  speaking 
ot  the  extent  of  the  interest  which  may  be 
acquired  In  the  land  under  such  ciroum- 
stances  by  a  Junior  lienholder  or  sobae- 
quent  purchaser  with  notice.  Vide  Buch- 
anan V.  Monroe,  22  Tex.  537.  We  think 
that  tbe  most  favorable  view  that  can  be 
taken  ot  tbe  question  in  behalf  ot  the  ap- 
pellants is  to  regard  tbem  as  Junior  lien- 
holders  or  mortgagees,  who  possessed,  as 
such,  at  one  time,  the  right  to  redeem  the 
land  from  tbe  appellee's  mortgage  by  tbe 
satisfaction  ot  bis  debt,  bad  tbey  exer- 
cised the  right  when  they  had  the  oppor- 
tunity so  to  do.  2  Jones,  Mortg.  §  1(164; 
Wright  V.  Wooters,  46  Tex.3«0;  Buchanan 
V.  Monroe,  supra.  This  right  they  have 
not  asked  in  their  pleading^,  and  evident- 
ly do  not  desire  to  exercise  it,  for  the  priv 
ilege  of  doing  so  was  expressly  offered  to 
tbem  (as  we  have  already  stated)  by  the 
appellee  even  as  late  as  at  tbe  trial  below. 
Ondersuch  circumstances,  appellee's  mort- 
gagee and  deed  thereunder  must  be  held  to 
have  vested  In  him  the  superior  title  to 
tbe  land  aa  against  the  claim  of  the  ap- 
pellants under  tbeir  Judgment  lien  and  ex- 
ecntion  sale.  Even  If,  in  point  of  fact,  the 
deed  to  tbe  appellee.  In  satisfaction  of  the 
mortgage,  bad  been  made  subsequently 
to  tbe  purchase  by  the  appellants  at  their 
execution  sale,  still  bis  mortgage  would 
have  been  reviewed  in  bis  favor,  and  ap- 
pellants could  nut  have  recovered  the  land 
absolutely  witbunt  first  discharging  this 
prior  incumbrance.  Silllman  v.  Oammage, 
55  Tex.  366.  But  appellants  iusist  that.as 
tbey  were  partnership  creditors,  they  had 
a  superior  equitable  lien  on  all  tbe  part- 
nership property.  If  so,  tbey  ought  to 
have  enforced  it  against  the  firm  property 
before  Wilson  transferred  his  Interest  in 
the  concern  to  bis  partner,  but  without 
retaining  any  lien  upon  thecommon  prop- 
erty to  secure  the  payment  of  the  firm 
debts,  (as  be  might  have  done  by  con- 
tract;) and  by  sucb  sale  he  worked  a  dis- 
solution of  the  copartnership,  and  waived 
the  lien.  The  right  is  but  a  Quasi  lien, 
and  Is  founded  entirely  upon  tbe  right 
ot  each  Individual  partner  to  have  tbe 
common  property  subjected  to  the  pay- 
ment ot  tlie  debts  of  the  firm  before  resort- 


ing to  the  separate  property  ot  the  part- 
ners individually,  when  tbe  partnership 
is  dissolved  by  rontnal  consent  or  other- 
wise, and  all  ot  the  partners  have  retained 
their  Interest  in  the  concern  until  that 
time,  then  we  do  not  doubt  that  each  ot 
tbem,  or  any  firm  creditor,  may  enforce 
tbe  right  above  described ;  but,  upon  the 
other  hand,  as  long  as  the  partnership 
continues, each  of  tbe  partners  may  trans- 
fer bis  interest  in  tbe  Joint  property  to  the 
other  partner,  or  to  any  one  else,  (unless 
it  has  been  already  signed  by  Judicial  pro- 
cess,) and  thereby  waive  or  abandon  any 
lien  be  might  otherwise  have  had  upon 
the  property;  and  aa  a  consequence  tbe 
property  could  thereafter  be  subjected  to 
tbe  claims  of  the  individual  rreditors  of 
the  vendee,  or  sold  by  bIm,  frtifbtrom  an.v 
lien  or  claim  of  the  creditors  of  the  old 
firm.  When  Wilson  voluntarily  sold  out 
bis  interest  in  the  copartnership  to  R.  H. 
Heath,  without  any  limitations  upon  or 
reservations  In  the  property,  he  could  not 
thereafter  have  asserted  any  superior  lien 
upon  the  property,  nor  can  tbe  firm  cred- 
itors in  bis  stead.  There  was  nothing  to 
prevent,  either  in  law  orequlty ,  the  remain- 
ing partner  from  .disposing  of  the  prop- 
erty In  dispute,  either  to  satisfy  or  to  se- 
cure his  own  bona  Sde  debts.  Rogers  v. 
Nlcboh),  20  Tex.  724;  8  Kent.  Comm.  6.5; 
Story,  Partn.  8  358;  City  v.  Willey,  85 
Iowa,  830;  Giddlugs  v.  Palmer,  107  Mass. 
269;  Mason  v.  Mars,  supra. 

It  Is  also  claimed  by  tbe  appellants  that, 
as  the  appellee  borrowed  tbe  money  from 
Mrs.  Heath,  the  wife  of  R.  H.  Heath,  with 
which  he  paid  off  some  ot  the  notes  as  be- 
fore stated,  this  avoided  tbe  conveyance 
toblm.  We  regard  this  position  as  wholly 
immaterial,  even  if  the  funds  borrowed 
were  community  property,  tor  the  reason 
that  the  appellee  bad  Irrevocably  bound 
himself  in  the  first  Instance  to  pay  the 
notes,  and  bad  given  tbe  holders  thereof  a 
mortgage  on  bis  own  property,  and  it 
cannot  make  any  diOerence,  therefore, 
how  he  afterwards  procured  tbe  money  to 
satisfy  them.  If  in  fact  tbe  transaction  be- 
tween him  and  R.U.  Heath  was  not  simu- 
lated and  fraudulent  when  he  origrinally 
assumed  tbe  payment  of  the  debts.  The 
notes  had  been  transferred  by  Wilson  to 
third  parties,  who  were  pressing  appellee 
when  be  borrowed  the  money  from  Mrs. 
Heath.  Ot  tbe  question  ot  fraud  we  have 
already  disposed.  We  conclude  that  the 
Judgment  should  be  aflSrmed. 

Statton,  C.  J.  Affirmed,  as  per  opinion 
of  commission  ot  appeals. 


Flippbn  et  al.  r.  Dixon. 

{.SuprefM  Court  of  Teaxu.    Feb.  18, 1899.) 

JUDOMSNT  — RiS  ADJUDIOATA  — COUKTER-OLAIlf— 
SsQUBSTRATIOy. 

In  an  aoUon  of  trespass  to  try  title,  plain- 
tiff sued  out  a  writ  of  sequestration,  and  seized 
the  property.  Defendant  pleaded  in  recODvea- 
tlon  damages  for  tbe  wrongful  issuance  ol  said 
writ.  Special  issues  were  submitted  to  tbe  ]urv, 
but  tbe  issue  raised  by  said  plea  was  not  sub- 
mitted, altbough  evidence  in  support  of  it  had 
been  Introdnoed.  Tbe  Judgment  was  to  tbe  ef- 
fect that  defendant  was  entitled  to  tbe  laud  on 
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p^f  Ing  aoertaln  aiiin  of  moneytopUfaitiff.  field, 
la  a  sabsequent  action  for  damages  for  tb» 
wrongful  suing  out  of  said  writ  that  said  ]adg- 
meni  was  oonoluslre  against  the  right  to  bring 
the  subsequent  suit. 

CommlssionerB'  decision.  Section  A. 
Ap|>eal  fnim  district  court,  Dallas  county. 

Action  hy  J.  M.  Dixon  against  W.  H. 
FUppen,  Paul  Olnckman.and  Alfred  Davia 
to  recover  damagres  (or  tbe  wrongful  and 
malicious  Issuance  of  a  writ  of  sequestra- 
tion. PlatntlR  obtained  judgment,  anil 
defendants  appeal.    Reversed. 

A.  T.  Watta  and  Word  Jt  Reevea,  for  ap- 
pellants.   Ooombes  &  Qtaio,  tor  appellee. 

HoBBT,  P.  J.  J.  M.  Dixon,  tbe  appellee, 
sued  Paul  Glackraan,  W.  H.  Flippen,  and 
Alfred  Davis,  In  the  district  court  of  Dallas 
county,  on  December  20.  1886,  to  recover 
actual  and  exemplary  damages  tor  the 
wrongful  and  malicious  Issuance  of  a  writ 
of  sequestration,  under  which  appellee's 
homestead  was  alleged  to  have  been 
«eiied,  and  the  furniture  and  household 
effects  of  his  family  and  himself  were  re- 
moved, and  be  caused  much  Inconvenience 
and  suffering  thereby.  He  recovered  a 
4udgment  (or  $1,000  actual  damages 
against  all  of  the  defendants,  and  $600  ex- 
'emplnry  damages  against  Gluckman 
alone.  Flippen  and  Davis  were  sureties 
on  Olnckman's  sequestration  bond,  but 
they  only  liare  appealed  from  the  judg- 
ment (or  $1,000  actual  damages. 

The  defense  relied  on  in  this  suit  is  that 
tbe  writ  o(  sequestration,  for  the  alleged 
wrongful  issuance  of  which  damages  are 
Bongbt,  was  issued  in  cause  No.  o,361,  in 
the  district  court  of  Dallas  county,  styled 
"Paul  Olnckman  vs.  J.  M.  Dixnn;"  that 
appellee,  Dixon,  who  was  deiendaut  thera- 
in,  by  plea  in  reconvention  sought  to  re- 
cover the  same  actual  and  exemplary 
damages  sued  (or  here;  and  that  this 
claim  (or  damages  was  decided  and  adju- 
dicated in  that  proFee«iInR.  The  proo(  in 
the  case  under  consideration,  in  the  order 
adduced  on  the  trial,  consisted,  ttrst,  of 
tbe  testimony  of  tbe  appellee,  his  wl(e. 
and  another  witness,  each  of  whom  re- 
cited in  detail  the  drcumstancee  under 
which  tbe  property  (a  house  and  lot  and 
improvements  in  the  city  of  Dallas)  was 
selaed  by  virtue  of  the  writ,  and  tbe  re- 
moval of  appellee's  fomiture,  etc.,  into 
the  street,  and  the  damage  and  luconven- 
ience  resulting  therefrom.  These  facts 
were  testlfled  to  by  these  witnesses, 
on  the  trial  of  the  cause  No.  5,361,  a  record 
of  tbe  proceedings  in  which  was  also  in- 
troduced in  evidence  by  the  appellants. 
That  suit  was  brought  by  Gluckman 
against  Dixon  in  January,  1885,  in  the  dis- 
trict court  o(  Dallas  county,  for  tbe  re- 
covery of  the  property,  and,  as  stated,  the 
writ  of  sequestration  issued.  Gluckman's 
title  or  rigbt  to  the  property  originated 
in  a  purchase  thereof  at  a  sale  under  a 
trust-deed.  It  Is  disclosed  by  tbe  answer 
of  appellee,  Dixon,  In  that  cause,  that  tbe 
property  belonged  to  his  wife,  who  had 
executed  the  trust-deed  to  secure  a  certain 
indebtedness  mentioned,  and  that  Gluck- 
man t>ecaroe  the  purchaser  at  tbe  sale, 
which  was  alleged  to  have  been  fraudu- 
U>ntly  made,  sotting  forth,  in  detail,  the 


ground  of  the  fraud,  and  asking  that  it  be 
set  aside,  etc.  He  pleaded,  as  stated,  in 
reconvention,  actual  and  exemplary  dam- 
ages for  tbe  wrongful  and  malicious  levy 
of  the  writ  of  sequestration.  The  court 
submitted  to  tbe  jury  special  issues,  di- 
recting them  to  And  whether  the  sale  at 
which  Gluckman  became  the  purchaser 
should  beset  aside,  what  was  the  value 
of  tbe  property,  and  what  was  the 
amount  of  Gluckman's  bid,  what  was  its 
rental  value  while  in  his  possession,  and 
what  was  the  amount  o(  taxes  paid  and 
improvements  made  by  him  on  tbe  prop- 
erty. The  findings  were  that  the  sale 
should  beset  aside;  that  $6,000  was  the 
value  of  the  property;  $1,275  was  bid  at 
the  trust  sale;  and  $1,0S3  its  rental  value; 
and  $260  was  the  amount  paid  in  taxed 
on  the  property  by  Gluckman.  The  Judg- 
ment vested  the  title  to  the  property  in 
Dixon  on  the  payment  by  him  to  Gluck- 
man of  $740  within  a  specified  time.  This 
being  the  state  of  tbe  proof  in  this  case, 
the  court  instructed  the  jury  that  the 
proceedings  iu  the  former  cause.  No.  5.3(>1, 
show  that  tbe  Issue  relating  to  damages 
(or  the  wrong{ul  and  malicious  levy  of  the 
writ  o(  sequestration  was  not  adjudicat- 
ed therein,  and  this  was  followed  by  the 
instruction  to  And  against  the  defendant's 
plea  of  refia«t/uc(/c/ita.  After  stating  the 
measure  of  uambges,  the  charge  informed 
the  Jury  that  the  legal  effect  of  the  judg- 
ment In  the  former  cause  was  that  tbe 
writ  of  sequestration  was  wrongfully  Ih- 
sned. 

These  instructions  appear  to  be  coutra- 
dictory,  and  were  calculated  to  confuse. 
The  charge  first  referred  to  was  errun«- 
ous.  If  the  effect  of  the  former  proceed* 
ings  was  to  show  that  the  writ  was 
wrongfully  issued,  it  was  difficult  to  un- 
derstand why  the  issue  of  damages  tor  its 
wrongful  levy,  the  issue  raised  by  the  plea 
in  reconvention,  was  not  adjudicated  io 
some  form.  Gluckman's  title  to  tbe  prop- 
erty was  Invalid,  and  was  vacated  by  the 
court,  and  Dixon's  recovery  was  upon  the 
theory  that  the  property  belonged  to  him. 
Such  being  tbe  case,  no  grounds  existed 
authorising  the  levy  of  the  writ  of  seques- 
tration. That  tbe  facts  existed  which  sus- 
tained appellee's  plea  in  reconvention  is 
shown  by  the  further  tact  that  thp  same 
testimony  relied  on  in  this  case  to  support 
tbe  Judgment  (or  damages  was  before  the 
court  and  Jury  In  the  former  cause  to  sus- 
tain said  plea.  Special  issues,  it  is  true, 
were  submitted  In  that  cause  to  the  Jury, 
and  it  does  not  appear  that  this  was  in- 
cluded among  them.  But  this  would 
plainly  Indicate  that  this  issue  was  ex- 
cluded by  tbe  court  from  the  Jury's  con- 
sideration. This  would  be  an  adjudica- 
tion o(  it  by  the  court  which  would  t>e  an 
conclusive  upon  the  appellee  as  it  It  bad 
been  decided  by  tbe  jury  and  was  expressed 
in  their  verdict  or  the  Judgment.  Tbe  fact 
that  It  should  not  have  been  excinde<t 
Irom  the  jury  would  not  make  it  the  less 
binding  or  effective  ns  an  adjudication  aft- 
er it  had  been  so  excluded.  The  court 
might  have  committed  an  error  injurious 
to  appellee  In  so  doing.  If  so,  the  remedy 
was  manifest.  It  should  have  been  cor- 
rected by  motion  tor  new  trial,  appeal,  or 
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otber  proper' meaBR.  We  tblnk  It  appears 
fruni  the  record  In  the  eanse  No.  6,S61  that 
the  plea  in  reeoDTentlon  was  adjiirtlcatetl 
therein,  and  that  the  petiUon  in  tble 
caaee  ralaei  the  same  Issae,  and  that, 
therefore,  the  plalntill  ie  precladed  from 
a  recovery  for  damages  for  the  alleged 
wrongfnl  and  mallcioaa  ^evy  of  the  writ  of 
■equeetratluD.  We  conclnde  that  the 
indfcment  should  he  reversed,  and  ren- 
dered for  appellanta. 

Pbs  Coriam.    ReTersed    and  rendered, 
•a  per  opinion  of  commission  of  appeals. 


Emerbok  t.  Milu  et  al. 

{Swpreme  Court  of  Texas.    Feb.  16, 180&) 

Stidbn'ob— Rsa  Gest^— Action  ox  Nora— Lim- 

rrATIOXB — iNSTRnOTIONS. 

1.  A  letter  describing  an  agreement,  written 
1^  one  of  the  parties  thereto,  withont  the  other's 
knowledge,  several  days  after  the  transaction 
occurred,  is  Inadmissible  in  evIdeuL-e  as  part  of 
ttko  res  geatas. 

2.  Aa  agreement  by  which  a  note  given  in 
payment  of  land  is  all  paid  except  a  proportional 
part  of  the  purchase  money  for  40  acres,  which 
was  deferred  until  •  defect  in  the  title  to  that 
part  should  be  cured,  does  not  constitote  a  new 
contract  against  which  the  two-years  statute  of 
limitation  runs. 

8.  IVhere  a  note  was  surrendered  to  the  mail- 
er without  full  payment  and  without  authority 
by  bankers  who  held  it  for  collection,  and  in  an 
action  thereon  the  maker  relies  upon  a  snbae- 
qaent  agreement  to  show  payment  thereof,  it  is 
not  error  to  refuse  to  instruct  toe  }nry  that  the 
note,  being  in  defendant's  poaseasion,  was  pre- 
sumed to  liave  been  paid;  that  defendant  ao- 
qaired  possession  of  tlie  same  lawfully,  and  that 
the  burden  of  proof  was  on  the  plaintiff  to  dla- 
mt>re  these  facts  bj  a  preponderance  of  the  evi- 
dence. 

4.  It  is  error,  in  snob  a  case,  to  charge  that 
the  defendant  must  pcove  to  the  satisfaction  of 
tlie  ]nry  that  the  note  has  been  discharged. 

5.  The  holders  of  a  note  learned  of  its  un- 
authorized surrender  to  the  maker  in  December, 
1884,  and  early  in.  188S  placed  the  matter  with 
an  attorney  for  suit.  The  maker  was  informed 
soon  afterwards,  and  there  were  no  intervening 
rights.  Held,  that  there  was  no  error  In  refns- 
Ing  to  inatmot  the  Jury,  in  an  action  on  the  note, 
that  it  was  the  doty  of  tae  liolders  thereof  to  dis- 
atBrm  the  sorrender  to  defendant. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  conrt,  Dallas  coanty. 

Action  npon  a  promlsaory  note  by  Ella 
W.  Mills  and  others  agninat  8.  P.  Emer- 
son. Plaintiffs  obtained  Judgment,  and  de- 
fendant appeals.    Reyereed. 

Cobb  tC  Arery,  for  appellant. 

Oabrett,  p.  J.  Suit  was  upon  a  prom- 
issory note  executed  by  the  appellant  fi>r 
land.  Febraary  17,  1880,  oue  B.  H.  Wil- 
son conveyed  to  tbe  appellant,  S.  P.  Emer- 
son, a  tract  of  land  containing  8S0  acres, 
tor  which  Emerson  paid  Wilson  $3,000  in 
cash,  and  executed  to  hirn  his  three  notes 
for  f  2,000  each,  due  one,  two,  and  three 
years  afterdate.  At  tbe  time  of  the  sale 
tbe  parties  knew  that  tbe  title  to  40  acres 
of  the  land  was  in  doubt,  but  supposed  it 
conid  he  perfected,  and  Wilson  conveyed 
the  entire  tract  by  a  deed  with  covenants 
of  xeneral  warranty.  All  of  the  purchase 
money  was  paid  as  it  matured,  until  the 
last  note,  which  fsll  due  February  17, 1883. 


In  the  mean  time  C  H.  Wtlson  had  died, 
and  tbe  appellees  became  the  owners  of  the 
note  as  heirs  and  legatees.  When  this 
last  note  was  abont  to  mature,  it  was 
sent  to  Adams  &  I/eonard,  bankers  at 
Dallas,  for  collection,  by  J.  T.  Wilson,  one 
of  the  plaintiffs,  who  was  then  residing  in 
New  Orleans,  La.  The  other  plaintiffs, 
Ella  W.  Mills  and  her  husband,  J.  P.  Mills, 
Sallie  C.  Head,  and  her  husband,  H.  O. 
Head,  and  A.  S.  J.  Wilson,  were  residing 
In  Orayson  connty,  Tex.  Emerson  wrote 
to  J.  T.  Wilson  at  New  Orleans,  and  re- 
quired some  arrangement  to  be  made 
about  tbe  40  acres  In  dispute  before  he 
would  agree  to  pay  the  note.  The  trou- 
ble about  the  40  acres  was  that  It  was 
claimed  to  be  vacant  land,  and  had  been 
located  by  one  Thomas,  but  was  in  the 
posHession  of  E.  U.  Wilson  at  the  time  be 
sold  it,  and  remained  in  the  possession  of 
Emerson  afterwards.  At  tbe  request  of 
the  other  plaintiffs,  the  appellee  Sidney 
Wilson  went  to  Dallas  to  see  Emerson 
about  tbe  payment  of  the  note,  aud  an 
arrangement  was  effected  by  which  the 
note  was  all  paid  except  the  proportional 
amount  of  the  purchase  money  for  tbe  40 
acres.  Emerson  contends  that  the  agree- 
ment between  him  and  Sidney  Wilson  was 
that,  as  tbe  title  had  failed  to  the  40  acres, 
the  note  was  to  be  credited  with  an 
amount  equal  to  the  purchase  price  there- 
of at  tbe  rate  per  acre  for  which  the  entire 
tract  was  sold,  and  that  that  amount 
was  never  to  be  paid  at  all ;  and  that  he 
might  buy  in  tbe  tltleof  Thomas  for  what- 
ever he  could.  If  his  contention  is  true, 
tbe  plaintiffs  were  not  entitled  to  recover. 
Appellees  contend  that  the  payment  as 
to  tbe  40  acres  was  only  deferred  until 
they  could  see  better  what  to  do,  expect- 
ing the  statute  of  limitations  would  cure 
the  defect  in  the  title.  At  the  time  of  tbe 
agreement  Emei-son  paid  tl,000,  and  with- 
in less  than  two  months  afterwards  paid 
the  entire  balance,  except  as  to  the  40 
acres,  when  Adams  &  Leonard  surren- 
dered the  note  to  him,  with  the  under- 
standing that  it  had  been  discharged  In 
full.  Appellees,  contending  that  Adams  ft 
Leonard  held  the  note  for  collection  only, 
and  had  no  authority  to  surrender  it  to 
Emerson  except  on  payment  of  the  full 
amount  thereof,  brought  this  suit  Febra- 
ary 16,  1887,  charged  Emerson  with  tbe 
possession  of  the  note,  notified  him  to 
produce  the  same,  and  prayed  judgment 
for  the  balance  thereon.  The  title  to  the 
40  acres  had  in  fact  failed,  and  defendant 
bongbt  It  In  from  Thomas  for  the  sum  of 
9272,  on  December  24, 1»<86.  When  the  case 
wascalled  for  trial,  January  16,  1890,  tite 
defendant  made  an  application  for  con- 
tinuance, which  was  overruled;  and  trial 
was  had  before  a  jnry,  and  resulted  in  a 
verdict  and  judgment  for  the  plaintiffs  for 
the  sum  of  $671.40,  from  which  Emerson 
has  appealed. 

Appellant's  third  assignment  of  error 
relates  to  the  admission  of  a  letter  dated 
March  2, 18.SS,  written  by  Sidney  Wilson 
to  bis  brother.  Turner  (J.  T.)  Wilson,  from 
Sherman,  Tex.  This  letter  gave  an  ac- 
count of  the  agreement  between  Sidney 
Wilson  and  the  defendant  in  regard  to  pay- 
ing tbe  note  sued  on.    It  was  written  sev- 
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eral  days  after  tb«  tranvactlon  occnrred, 
witboat  the  knowledge  of  the  defendant, 
and  was  clearly  hearsay,  and  Inadmissi- 
ble as  evidence  in  the  case.  It  was  not  a 
part  of  the  res  geats),  for  the  transaction 
to  which  It  related  was  past.  We  do  not 
think  that  the  agreement  made  by  the  ap- 
pellee Sidney  Wilson  with  Emerson,  al< 
though  taken  to  be  tme  as  contended  (or 
by  Wilson,  was  a  new  contract  or  agree- 
ment against  which  the  statute  of  two 
years'  limitation  wonid  run.  It  was  only 
an  extension  of  the  time  of  the  payment 
of  the  note  until  a  future  day,  and  conld 
not  bare  the  eltect  to  replace  the  note  with 
a  new  contract.  So  the  defendant's  plea 
of  the  statute  of  limitation  was  properly 
disregarded,  and  the  court  did  not  err  in 
in  refusing  to  give  the  special  charges 
asked  upon  that  matter  of  defense. 

The  conrt  charged  the  jury  that  the  de- 
fendant was  required  to  prove  1o  the  sat- 
isfaction of  the  Jury  that  the  note  sued  on 
had  been  paid  off  and  discharged ;  and  re- 
fused a  special  instruction,  requested  by 
the  defendant,  that  the  note,  being  in  de- 
fendant's possession,  was  presumed  to 
have  been  paid,  and  that  the  defendant 
acquired  possession  of  the  same  lawfully, 
and  the  burden  of  proof  was  on  plaintiffs 
to  disprove  these  (acts  by  a  preponderance 
of  the  evidence.  An  erroneous  charge  is 
presumed  to  have  been  injurious,  and  ap- 
pellees must  sliow  that  it  was  harmless. 
Railway  Co.  v.  Qreenlee.  62  Tex.  844.  It 
Is  error  for  the  court  to  charge  the  ]ury 
that  the  party  upon  whom  the  burden  of 
proof  is  must  prove  his  cane  to  the  satis- 
faction of  the  Jury.  Railway  Co.  v.  Bart- 
lett,  (Tex. Sup.)  16  8.  "W.  Rep. 638 ;  Balnes  v. 
UUmanu,  71  Tex.  537.  9  S.  W.  Rep.  543. 
But  the  charge  was  not  only  erroneous  in 
devolving  the  burden  of  pruol  on  the  de- 
fendant to  the  satisfaction  of  the  Jury. 
With  respect  to  the  special  Instruction  re- 
quested by  the  defendant  devolving  the 
burden  of  proof  upon  the  Dialntlffs  to 
show  that  the  note  had  not  been  paid  be- 
cause of  its  possession  by  the  defendant, 
it  was  properly  refused.  The  defendant 
having  pleaded  In  confession  and  avoid- 
ance facts  relied  on  by  him  to  show  pay- 
ment of  the  note,  it  was  Incumbent  on  Itim 
to  sustain  his  plea  by  proof  of  such  tacts. 
CTark  v.  Hills, 67  Tex.  141,  2  S.  W.  Rep.  356. 
Again,  It  was  shown  that  Adams  &  Leon- 
ard held  the  note  for  collection  only,  and 
surrendered  it  without  full  payment;  no 
authority  to  do  so  having  been  shown. 
Under  these  facts,  no  such  presumption 
would  arise  as  would  from  possession  of 
the  note  without  any  explanation  as  to 
bow  it  was  obtained.  There  was  no 
error  in  refusing  to  give  in  charge  to  the 
Jury  the  special  Instruction  requested  by 
the  defendant  that  it  was  the  duty  of 
the  appellees  to  dlsafflrm  the  action  of 
Adams  ft  Leonard  in  deliyerlDg  the  note 
to  the  defendant.  It  does  not  appear 
that  they  knew  that  the  note  bad  been 
delivered  to  Kmerson  by  Adams  &  Leon- 
ard until  December  16,  1884,  when,  upon 
inquiry,  they  were  so  advised.  The  mat- 
ter was  placed  in  the  hands  of  their  attor- 
ney for  suit  early  in  1»>85,  and  within  a 
short  time  afterwards  he  spoke  to  Emer- 


son about  it.  Again, DO  rights  of  Innocent 
parties  bad  Intervened,  to  lie  affected 
by  any  failure  of  the  appellees  to  bring 
suit,  or  In  any  other  manner  dlsafflrm  the 
act  of  Adams  ft  Leonard,  who  were  tbeir 
agents  for  the  culleetion  of  the  note 
Meciiem,  Ag.  8  110.  See,  also.  Id.  §§  146. 
152.  While  the  verdict  of  the  Jury  In  al- 
lowing a  credit  for  the  f  272  paid  by  Emer- 
son to  Thomas  tor  the  land  in  doubt  as 
to  the  title  was  not  responsive  to  tbe  is- 
sues or  any  pleading,  still,  having  found, 
as  tbey  did,  in  favor  of  the  plaintiffs,  and 
believing  that  the  defendant  had  bought 
in  the  superior  outstanding  title,  tbey 
struck  the  right  of  the  case  as  they  be- 
lieved it  to  l>e  and  the  error  was  one,  at 
least,  of  which  tbe  appellant  could  not 
complain.  We  are  of  tbe  opinion  that  the 
judgment  of  tbe  court  below  should  be 
reversed,  and  tbe  cause  remanded  tor  an- 
other trial. 

Per  Curiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  ol  appeals. 


Hbnry  v.  Ror  et  at. 

{Supreme  Court  of  Texas.    Feb.  16, 189S.) 

Interest — Action  bt  Forbiox  Ezbcutor — Ci.Aiiis 

AOAINST  ESTATI — LIMITATIONS — NbW  PbOMISB. 

1.  Under  the  statutory  provision  that  "writ- 
ten contracts  ascertaining  the  sum  dae"  shall 
bear  interest  at  8  per  oent.  "from  the  time  when 
the  sum  is  due, "  a  note  payable  on  demand  bears 
interest  at  8  per  oent.  from  its  data,  without 
proof  of  any  demand  having  been  made. 

8.  Where  one  who  saea  as  executrix  by  ap- 
pointment in  another  state  alleges  and  snows 
that  she  has  llled  the  will  in  Texas,  and  taken 
out  ancillary  letters  of  administration  there,  as 
required  by  Sayles'  Rev.  Bt  art.  IbSO,  she  may 
proceed  with  the  suit,  although  she  did  not  file 
the  will  and  take  out  such  letters  until  after 
the  suit  had  been  tiegnn. 

8.  Rev.  Bt.  arts.  18S7,  1888,  which  provide 
that  all  applications  for  letters  testamentary 
and  of  administration  moat  be  flled  within  four 
year*  after  the  death  of  the  decedent,  and  that 
no  will  shall  be  admitted  to  probate  after  four 
years  ftomthetestator'sdeath  unless  it  be  shown 
that  tiie  applicant  is  not  in  default,  do  not  ren 
der  void  on  collateral  attack  ancillary  letters  ot 
administration,  issoed  more  ttian  four  years  after 
tbe  testator's  death  upon  the  estate  of  a  man 
who  died  testate  in  another  state,  in  wtilch  his 
will  has  been  duly  admitted  to  probate. 

4.  Wliere  a  forelKn  executrix  presented  a 
claim  ot  her  testator  against  a  decedent  to  Ills 
executors  tMfore  she  had  taken  out  ancillary  let- 
ters of  administration,  and  again  after  she  had 
taken  them  out,  and  it  was  rejected  iMth  times, 
the  go  days  during  which  by  Rev.  Bt  art.  a02» 
suit  might  be  brought  on  soch  claim  l>eKlns  to 
run  from  the  second  rejection,  since  at  the  time 
of  the  first  rejection  she  had  no  legal  authority  to 
act  in  the  matter. 

6.  Tbe  maker  of  a  note,  which  was  barred 
by  the  statute  of  limitations,  wrote  to  the  exec 
utrlx  of  the  p^ee,  who  was  his  brother,  as 
follows:  "Inclosed  I  send  you  draft  on  Median- 
los'  NL  Bank^.  T.,  for  $50,  which  please  apply 
on  my  note.  Henceforth  I  will  endeavor  to  remit 
yon  more  freiinently  than  in  the  paat  until  all  is 
paid. "  field  sofflcient  to  ranove  the  bar  at  tha 
statats. 

Commissioners' decision.  Section  A.  Ap- 
peal from  district  court,  Tarrant  county. 
Action  upon  a  promissory  note,  by  Em- 
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nia  E.  Benry,  executrix  ot  the  estate  of 
Eagene  T.  Henry,  d«>ceaaed,  against  A.  J. 
Roe  and  J.  B.  Boniside,  executors  of  the 
estate  ol  William  Henry,  deceased.  Plain- 
tiff obtained  judgnieut,  and  appeals.  Be- 
versed. 

Jaa.  C.  Scott,  (or  appellant.  J.  T.  Boff- 
sett  and  Green  A  RaBipbny,lor  appellees. 

CoLLARD,  J.  This  suit  voB  instituted 
by  appellant  June  4, 1890,  aa  executrix  <>( 
the  estate  of  Eugene  T.  Henry,  deceased, 
against  A.  J.  Roeand  J.  B.  Barnside,  exec- 
utors ol  the  estate  of  William  Henry,  de- 
ceased, upon  a  note  as  follows:  "fTlO. 
(^ulro,  Ills.,  January  1. 1872.  On  demand 
after  date  I  promise  to  pay  to  the  order 
of  E.  T.  Henry  seren  hundred  and  tea  dol- 
lars, value  received,  without  any  relief  of 
valuation  or  appraisement  laws.  Wm. 
Hknry,  Jr.*  The  note  had  credits  on  It 
to  the  nmoant  of  f476.00,— 10  payments, 
made  from  July  25, 187t<,  to  September  14, 
1K88.  E.  T.  Henry  resided  in  another 
sta  te,  and  died  In  New  Jersey,  in  October, 
188.3,  leatHte;  bis  wife,  the  plaintiH,  quali- 
tylng  as  executrix  In  that  state.  His 
brother,  the  maker  of  the  note,  resided  In 
Texas,  and  died  here  in  1889,  testate;  the 
appellees  Roe  &  Burnxide  qualifying  as  ex- 
ecutors. May  16, 1890,  plaintiff  presented 
tiie  note,  credited  as  stated,  authenticat- 
ed, as  a  claim  against  the  estate  of  Will- 
lam  Henry,  to  hia  executors,  which  was 
rejected  by  them.  The  original  anlt  was 
then  brought  as  before  stated.  In  Sep- 
tember, 1890,  she  qualifled  aa  administra- 
trix of  the  estate  ol  E.  T.  Henry  In  Tar- 
rant county,  Tex.,  and  on  the  24tb  of 
September  again  presented  the  claim, 
duly  authenticated,  to  the  executors  of 
William  Henry's  will,  who  again,  on  the 
same  day,  indorsed  it  "Rfjected."  Plain- 
tiff then,  on  the  13tb  of  Uctober,  IS90, 
amended  her  petition,  setting  up  the  (ore- 
going  facts,  and  also  setting  out  letters  of 
William  Henry  to  shuw  that  the  note  was 
not  barred  by  limitation,  claiming  Inter- 
est on  the  same  at  8  per  cent,  per  annum 
from  its  date.  No  demand  of  payment  Is 
alleged.  Defendants  filed  various  excep- 
tions to  the  amended  petition;  that  It 
showed  that  too  long  a  time  had  elapsed 
after  death  of  E.T.Henry  before  letters 
were  applied  fur  in  this  state,  and  the 
grant  of  letters  was  void ;  that,  aa  execu- 
trix In  another  state,  plaintiff  could  not 
maintain  the  auit  In  this  state ;  that  there 
was  no  suit  by  any  one  authorized  to  sue 
in  this  state  until  more  than  90  days  after 
the  alleged  rejection  (the  first)  of  the 
claim  by  the  defendant  executora;  that 
no  Interest  could  be  allowed,  because  the 
note  did  not  bear  interest  until  demand  of 
payment,  and  no  demand  was  alleged; 
and  that  the  note  was  barred  by  statute 
of  limitation  of  four  years.  Defendants 
anawered  by  general  denial ;  bar  of  four 
years;  bar  of  ninety  days,  because  there 
waa  no  suit  within  that  time,  after  the  re- 
jection of  the  claim  ;  and  that,  aa  the  note 
was  made  in  Illinois,  it  could  only  bear  in- 
terest, if  any,  at  6  per  cent,  perannum,  the 
alleged  rate  of  that  state.  Plaintiff  re- 
plied that  she  was  not  authorised  to  pre- 
sent the  note  for  allowance  at  the  time  it 
was  first  presented,  nor  until  she  qualified 


CM  adminiatratrix  of  the  estate,  after 
which  she  again  presented  the  claim,  when 
It  was  rejected,  and  the  amendment  was 
then  filed  in  time,  of  which  defendants  bad 
notice.  She  also  set  ap  the  letters  of  Will- 
iam Henry  aa  new  promises,  taking  tb« 
case  ont  of  the  bar  of  the  statute ;  and 
that  the  letters  were  within  Texas,  where 
8  per  cent,  interest  was  allowed,  and  that 
the  law  of  Texas  should  control.  Defend- 
ants also  moved  to  strike  out  the  amend- 
ed petition  filed  October  18, 1890,  because 
the  original  petition  seeks  to  recover  aaex- 
ecutrlx  In  New  Jersey,  and  the  amendment 
seeks  to  recover  as  administratrix  of  thees- 
tatebyappointmentin  Texas, and  because 
there  was  no  dismissal  of  the  first  snlt. 
The  court  overruled  the  motion  to  strike 
out  the  amended  petition;  sustained  some 
of  theexceptions  to  the  a  mended  petition,— 
that  plaintiff  conld  not  recover  as  execu- 
trix of  the  will  of  E.  T.  Henry  by  appoint- 
ment in  New  Jersey;  that  the  petition 
was  insufficient  In  showing  her  right  to 
sue  nnder  appointment  in  Tarrant  county 
more  than  six  years  after  the  death  of  ber 
testator;  and  the  exception  to  the 
amended  petition,  asking's  per  cent,  in- 
terest from  the  date  of  the  note,  and  to 
have  same  set  off  against  the  payments, " 
Is  insufficient,  because  the  note  sued  on 
does  not  by  law  draw  any  interest  until 
after  demand,  no  demand  being  alleged. 
Other  exceptions  were  overruled,  and 
plaintiff  filed  trial  amendment  to  the  effect 
that  the  will  of  E.  T.  Henry  was  probated 
in  New  Jersey  the  26th  day  of  Febmarv, 
1884,  after  hIa  death  in  1^^;  that  one 
Scranton  and  herself  were  appointed  exec- 
utors by  the  probate  court  of  Warren 
county,  and  that  they  qualified  as  such; 
that  Scranton  died,  leaving  plaintiff  sole 
executrix;  that  she  qnallfled  as  adminis- 
tratrix of  the  estate  of  E.  T.  Henry  in  the 
county  court  of  Tarrant  county  at  the 
September  term,  1890,  "  wherein  she  pro- 
duced a  certified  copy  of  the  said  will  and 
the  probate  thereof  from  the  surrogate 
court  of  Warren  county,  state  of  New 
Jersey, and  filed  the  same;  that  there  was 
no  necessity  for  such  administration  in 
Texas  until  after  the  death  of  Wm.  Henry, 
for  that  he  at  and  before  that  time  was 
making  payments  on  said  note  to  plain- 
tiff, as  appears  from  credits  admitted, and 
by  letters,  as  stated  in  the  amended  peti- 
tion." This  trial  amendment  was  filed 
April  14, 1891,  on  the  same  day,  in  reply  to 
pleas  of  defendants:  and  evidently  before 
the  trial  amendment  waa  filed  she  set  up 
that  the  letters  filed  with  the  amended  pe- 
tition were  new  promlaes,  made  In  Texas, 
where  8  per  cent,  interest  was  allowed, 
and  which  should  control;  also  that  the 
note  was  payable  on  demand,  and  bore 
interest  from  date.  The  exceptions  sus- 
tained were  addressed  to  the  first  amend- 
ed petition,  filed  the  13th  of  October,  1890. 
The  order  sustaining  the  exceptions  was 
of  same  date  aa  the  replication  and  trial 
amendment  of  plaintiff,  and  did  not  refer 
to  tbem.  There  was  Judgment,  after  trial 
by  thejndge,  April  14, 1891,  for  plaintiff  for 
f  236.  with  8  per  cent,  interest  from  that 
date. 

Plaintiff  has  appealed,  and  assigns  er- 
rors to  tbe  effect  that  the  amount  ot  the 
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Jttdsment  Is  too  small ;  tbat  the  eunrt  al- 
lowcKl  only  91'06  Interest;  tbat  interest 
shonld  have  been  allowed  at  8  per  cent, 
from  the  date  of  the  note,  at  least  from 
the  time  demand  was  made  for  payment 
prior  to  July  25,  1878,  or  from  a  rea8on> 
able  time  after  the  date  of  the  note. 

The  assignment  is  vrell  taken.  The  al- 
legation claiming  interest  from  the  date 
of  the  note  in  plaintiff's  replication  was 
not  affected  by  the  order  of  tlie  court  sos- 
taining  certain  exceptions  to  the  aiuended^ 
petition  filed  October  18, 1890.  No  demand 
was  necessary  before  the  Instltntlon  of 
suit,  nor  was  it  necessary  to  allege  de- 
mand. The  note,  being  payable  on  de- 
mand, was  actionable  at  once,  and  the 
statute  of  limitations  would  begin  to  ran 
from  its  date;  in  other  words,  the  note 
was  due  and  payable  immediately,  with- 
out demand,  and  without  averment  of  the 
tact.  Story,  Prom.  Notes,  29,  anil  notes; 
Oooli  v.Oool£,19Tex.434;  Eborn  v.Zimple- 
man,  47  Tex.  603;  Pitscbkl  v.  Anderson,  49 
Tex.  4;  and  Swift  v.  Trottl,  5a  Tex.  504. 
It  not  being  necessary  to  make  or  alle,^ 
demand,  the  note  being  dae  and  payable 
at  once,  our  statute  controls  the  question 
of  Interest,  there  being  no  proof  of  other 
law  in  the  state  where  the  contract  was 
made.  The  note  specifled  no  interest,  and 
the  statute  In  such  case  requires  that  "in- 
terest shall  be  allowed  at  the  rate  of  eight 
per  cent,  per  annum  frum  and  after  the 
time  when  the  sum  is  due  and  payable." 
The  statute  is  riear  and  unmistaknble, 
and  makt>8  no  distinction  as  to  "written 
contracts,  ascertaining  the  sum  payable." 
It  may  be  that  the  law-meri-bant  declares 
tbat  interest  on  Huch  no.tea  beg'ins  to  ac- 
crue from  the  date  of  demand  ur  the  com- 
mencement of  suit.  Story,  Prom.  Notes, 
§  .16U,  note;  3  Rand.  Com.  Paper,  p.  1710. 
Such  a  rule  could  not  be  enfurued  in  viola- 
tion of  our  statute,  which  makes  no  dis- 
tinctions between  writings.  Hence  there 
was  error  in  refusing  interest  from  the 
date  of  the  note,  on  acconnt  of  which  the 
Judgment  should  be  reversed  or  reformed. 

Appellees  have  filed  crosa-uRBlgnments; 
the  first,  tbat  the  court  should  have  din* 
missed  the  suit  because,  the  petition  hav- 
ing alleged  no  demand,  no  Interest  was 
collectible,  and  the  acknowledged  credits 
reduced  the  amount  due  below  the  Juris- 
diction of  the  court.  This  poHition  is  not 
maintainable,  because,  as  we  have  seen, 
the  note  bore  interest  from  date,  and  ap- 
plying the  payments  first  to  the  dlHcharg^e 
of  interest,  as  claimed  in  the  petition,  the 
amount  of  principal  due  at  the  time  of  the 
institution  of  the  suit  would  be  within  the 
jorisdiction of  the  district  court.  Another 
cross-assignment  of  appellees  in  that  the 
petition  is  insnfflclent,  and  plaintiff  can- 
not recover  thereunder  as  executrix  under 
appointment  in  another  state.  This  is 
true  until  our  statute  is  complied  with, 
and  the  court  below  sustained  an  excep- 
tion to  the  petition  urging  thesamepoint; 
bnt  after  such  suit  she  answered,  by  show- 
ing that  she  had  caused  the  will,  with  its 
probate  in  New  Jersey,  to  be  Hied  in  this 
state, and  that  she  had  been  duly  appoint- 
ed administratrix  of  the  estate  In  Tarrant 
county,  Tex.,  and  had  qualified  as  such. 
These  allegations  authorised  her  to  sue  In 


thiBstate.  SayleB,IteT  St. art.  1866;  Simp- 
son T.  Foster,  46  Tex.  623,  624. 

It  is  also  contended  by  appellees  that 
the  grant  of  letters  of  administration  to 
plaintiff  in  Tarrant  county  was  contrary 
to  law  and  void.  In  support  ot  thin 
proposltiim  we  are  cited  to  article  1827  of 
the  Revised  Statutes,  which  provides  that 
all  applications  for  letters  testamentary 
and  of  administration  must  be  Sled  witli- 
In  four  years  after  the  death  of  the  tes- 
tator or  the  Intestate.  It  is  provided  in 
article  1828  tbat  no  will  shall  be  admitted 
to  probate  after  four  years  from  the  death 
ot  the  testator  unless  it  br  sliown  by  proof 
tbat  the  applicant  was  not  In  default. 
Both  of  these  statutes  relate  to  original 
action  in  granting  letters  in  this  state. 
We  are  not  prepared  to  say  that,  where 
administration  is  granted, ora  will  is  pro- 
bated, in  this  state  after  four  years  from 
the  death  of  the  testator  or  intestate,  the 
action  of  the  court  would  be  absolately 
void.  Indeed,  as  to  the  probate  of  a  will, 
the  statute  permits  it  after  a  longer  time, 
when  the  apparent  laches  is  explained. 
This  was  a  qnestionfor  the  probatecourt, 
and  under  a  familiar  piinclple  It  would  be 
presumed,  in  a  collateral  proceeding  like 
this,  that  all  necessary  proof  was  made 
to  authorize  the  court  to  act.  We  are  not 
required  to  decide  whether  the  excuse  set 
up  In  plaintiffs'  trial  amendment  was  suSi- 
elent.  If  that  was  the  excuse,  the  matter 
was  adjudged  in  the  probate  court,  and 
cannot  now  In  this  proceeding  beset  afllde 
ur  reviewed.  It  Is  Insisted  hy  appellees 
that  suit  was  not  brought  in  90  days  after 
the  rejection  ot  the  claim  by  the  executors 
of  William  Henry's  entate,  and  therefore 
It  cannot  be  maintained.  Rev.  St.  art. 
a02S.  When  she  first  presented  the  note 
for  allowance  she  had  not  compiled  with 
ourntatute,  so  as  to  authorise  her  to  rep- 
resent the  estate  ot  E.  T.  Henry ;  but  after 
she  had  qualified  under  our  law  she  again 
presented  it.  duly  authenticated,  und  it 
was  again  rejected,  whereupon  she  in  due 
time  filed  an  amended  petition,  netting  up 
the  tacts.  She  treated  the  first  presenta- 
tion and  rejection  ns  a  nullity,  as  under 
our  law  she  had  no  power  to  act.  This 
was  correct.  The  second  presentation, 
after  she  quail  Bed  to  act,  alone,  was  legal, 
and  should  be  sustained.  Appellees  claim 
by  another  assignment  that  the  petition 
as  amended  does  not  certainly  show  in 
which  capacity  she  seeks  a  recovery, — an 
executrix,  by  reason  of  her  appointment 
and  qualification  in  New  Jersey,  or  as  ad- 
ministratrix, by  reason  of  her  appoint- 
ment in  Tarrant  county,  Tex.;  and  that 
defendants'  exception  on  the  point  shoald 
have  been  sustained.  The  amended  peti- 
tion and  the  trial  amendment  set  op  all 
the  facts  authorising  her  to  sue  by  com- 
pliance with  our  statute.  This  wan  Buffl- 
cient  to  show  that  she  was  the  legal  repre- 
sentative ot  the  estate,  and  could  recover. 

It  is  also  claimed  that  the  petition,  as 
amended,  was  Insafnclent,'beeau8e  It  ap- 
pears therefrom  that  the  note  was  barred 
by  the  statute  of  limitation  ot  four  3'eara 
before  the  Institution  of  the  suit.  To 
avoid  the  bar  ot  the  statute  the  petition 
set  up  three  letters  of  William  Henry,  as 
follows:    One    to  Walter  Henry,  sou  oi 
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plalntitf,  who  then  bad  the  note  for  col- 
lection ot  date  January  1S.18S7:  "It  baa 
aeemed  bo  dittlcult  for  our  people  at  Ox- 
turd  to  talk  about  tbemHelrea  it  is  only  by 
Blow  dpsreea  tbat  I  bave  become  ac- 
quainted with  tbe  full  extent  of  tbelr  mlB- 
fortuuua,  and  only  know,  since  yon  bave 
kindly  told  me,  tbe  aituation  of  my 
brother  Eugene's  family.  I  bad  auppoacd 
they  were  somewhat  better  off.  Had  I 
known  how  small  was  their  Income.  I 
shoold  have  been  more  anxious  to  do  all 
that  was  possible  in  paying  my  note,  aa  I 
shall  now  make  every  effort  to  do  all  that 
lies  In  my  power  towards  that  end.  Un- 
fortunately, this  present  time  is  tbe  hard- 
est 1  bave  experienced  in  Texas.  We  had 
gone  to  considerable  expense,  and  made 
large  purchases,  in  anticipation  ol  doing 
a  more  extensive  business,''  etc.  On 
March  &,  1S87,  be  wrote  the  plaintiff: 
"Dear  Sister:  Inclosed  I  send  yon  draft 
on  Mechanics'  Nl.  Bank,  N.  Y.,  for  fSO, 
which  please  apply  ou  my  note.  Hence- 
forth I  will  endeavor  to  remit  you  more 
frequently  than  In  the  past  until  all  la 
paid."  And  on  the  8d  of  December  be 
wrote  plaintiff  as  follows:  "Dear  Sister 
Emma:  Inclosed  you  will  find  950,  N.  Y. 
exchangre,  which  please  indorse  on  note. 
I  bad  hoped  to  make  more  frequent  ro- 
mittances,  but  money  has  been  scarce 
with  me,  and  undoubtedly  you  will  think 
'better  late  than  never;'"  It  is  not  nec- 
essary to  comment  on  these  letters.  They 
show— at  least  tbe  first  one  to  plaintiff 
shows— all  that  the  law  requires  to  take 
the  case  out  of  tbe  operation  of  the  stat- 
ute. It  is  an  unqualified  ackntiwledgment 
of  tbe  existence  and  Justice  of  the  debt, 
and  a  promise  to  pay  all  of  it.  There  is 
no  condition,  limitation,  or  uncertainty 
io  it.  The  other  letters  indicate  the  same 
obligation  and  desire  to  pay  tbe  debt,  but 
this  one  contains  every  essential  to  take 
the  cause  out  of  tbe  statute  of  limitation, 
which,  as  we  have  before  seen, commenced 
to  run  at  the  date  of  the  note.  Rev.  St. 
art.  3219;  Krueper  v.  Krueger,  76  Tex.  178, 
12  S.  W.  Rep.  1004,  and  authorities  there 
cited;  Smith  v.  Fly,  »  Tex.  )IS8:  McDon- 
ald v.  Grey,  29  Tex.  80.  This  letter  re- 
moved the  bar,  and  renewed  the  promise 
lo  pay  the  entire  debt.  We  have  exam- 
ined all  tbe  questions  presented,  and  con- 
clude tbat  appellees  bave  nothing  to  com- 
plain of,  but  tbat  because  tbe  court  re- 
fused interest  on  the  note  from  its  date 
the  Judgment  should  be  reversed,  and  here 
rendered  for  plaintiff.  In  conformity  with 
this  opinion,  so  as  to  allow  interest  on 
tbe  note  from  its  date,  applying  the  pay- 
ments to  the  extinguishment  of  the  iuter- 
eet,  or  In  part  extiuguidbmentof  the  same. 

Pbb  Cobiam.     Reversed  and  rendered, 
aa  per  opinion  of  rommlsaion  ot  appeals. 


Orat  v.  Shrlbt. 
{Supreme  Court  of  Teocas.    Feb.  18, 18W.) 

DaSD  AS  MORTOAOB— ETIDBNCI— PLBADrHO. 

1.  A  homestead  worth  at  least  1800  was  con- 
veyed for  a  consideration  of  1150.  The  convey- 
ance was  absolute  in  form,  and  recited  a  consid- 
eration of  laoo.  The  grantor  had  offered  to  sell 
tbe  grantee  the  property  for  |l,000,  and  the  lat- 


ter had  replied  that  he  did  not  bkva  the  monegr 
in  hand,  oat  would  let  the  grantor  have  $150, 
and,  if  the  latter  decided  to  move,  he  could 
come  baok  and  get  the  other  tSSO.  The  grantor 
remained  in  possession  after  the  delivery  of  the 
deed.  After  the  grantor's  death,  the  grantee 
said  that  he  only  wanted  his  money  back,  with 
Interest.  Held,  that  proof  of  these  facts  ]nstl- 
fied  a  decree  declaring  the  deed  to  be  a  mortgage. 

3.  In  a  salt  to  have  a  deed  declared  a  mort- 
gage, evidence  of  the  grantor's  wife  to  the  effect 
that  when  she  signed  the  deed  she  did  not  un- 
derstand it  to  be  a  conveyance,  that  she  signed 
it  simply  for  the  purpose  of  securing  the  grantee 
for  his  money,  that  it  was  the  understanding  idl 
the  time  that  it  was  to  be  a  security,  and  that 
she  was  not  examined  apart  from  her  husband, 
aa  stated  in  the  oertiUoate  of  acknowledgment, 
is  inadmissible. 

8.  In  a  suit  to  have  a  deed  declared  a  mort- 
gage, a  petition  which  alleges,  in  effect,  that 
the  tme  object  and  intent  of  the  Instrument 
was  that  it  should  stand  as  security  for  the  sum 
advanced  for  its  consideration,  suiBciently  al- 
leges the  existence  of  a  mortgage  debt. 

4.  An  allegation  in  snob  petition  that  the 
imposition  and  fraud  practiced  on  the  grantor's 
wife  consisted  in  securing  her  signature,  with- 
out a  privy  examination  or  explanation,  and  that 
the  grantee  knew  of  the  fraud  and  imi>osition, 
sufiluiently  shows  the  latter's  conneotion  witli 
the  fraud. 

Commissioners'  decision.  Section  B. 
Appeal  from  dUtrict  court,  Jasper  county. 

'Trespaas  to  try  title  brought  by  Jeremi- 
ah Gray  against  Mrs.  Fannie  Shelby.  De- 
fendant obtained  Judgment.  Plaintiff  ap- 
peals.   Afflrnied. 

W.  W.  Blake,  for  appellant.  Seale  A 
Powell,  for  appellee. 

Tahlton,  J.  This  suit,  In  trespass  to 
try  title,  was  brought  August  5,  1890,  in 
tbe  district  court  of  Jasper  county,  by  the 
appellant  against  the  appellee,  to  recover 
a  tract  of  130  acres  of  land.  The  appellant 
claimed  title  by  virtue  of  a  deed  executed 
to  bim  December  12,  188S,  by  appellee  and 
her  husband,  M.  £.  Shelby,  deceased,  who, 
prior  to  this  conveyance,  had  owned  the 
{  laud  since  Auf^ust  9.  1880.  The  appellee 
'  admitted  the  execution  of  the  deed  by  her- 
self and  husbnnd.  but  alleged  tbnt  the  in- 
strument, while  in  form  an  absolute  con- 
veyance, was.  as  plaintiff  well  knew,  in 
intent  and  purpose,  a  mortgage  and  secu- 
rity for  tbe  sum  of  $200  advanced  by 
plaintiff  to  defendant'i^  husband ;  that  the 
land  involved  was,  at  the  date  of  tbe  in- 
strument and  had  been  for  yeara  before, 
the  homestead  of  defendant  and  her  hus- 
band, M.  E.  Shelby,  deceased;  that  she 
signed  the  instrument  on  information  from 
her  husband  that  it  was  onlya  mortgage; 
tbat  she  was  never  examined  privily  and 
apart  from  her  husband,  nor  was  the  in- 
strument explained  to  her;  that  the  cer- 
tidcate  of  her  acknowledgment  attached 
to  X\\i  deed  is  false,  and  ber  signature  to 
the  instrument  thus  obtained  by  imposi- 
tion aud  fraud,  all  of  which  was  well 
known  to  plaintiff.  The  court  on  tbe 
trial  fonnd  the  deed  to  be  a  mortgage 
upon  the  homestead,  and  a  nullity,  and  so 
adjudged. 

The  vital  questitin  in  this  case  involves 
the  correctness  o(  the  court's  conclusion 
tbat  the  conveyance  in  question  is  a  mort- 
gage. On  thin  subject  Mrs.  Shelby  was 
permitted  by  tbe  court  to  testify,  over  the 
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objection  of  appellant,  that,  when  abe 
signed  the  deed  in  qnestlon,  "she  did  not 
understand  it  t<>  be  a  conveyance  of  her 
homestead;  that  she  signed  It  only  for 
the  purpose  of  securlns;  Mr.  Gray  tor  the 
money  he  let  Mr.  Shelby  have  to  enable 
herself  and  her  husband  to  go  to  Orange, 
and  that  it  was  the  understanding  ail  the 
time  that  it  was  to  be  a  secnrlty  to  Mr. 
Ora.T  for  the  money;  that  one  of  her  rea- 
sons for  believing  that  the  deed  was  a 
mortgage  was  in  the  fact  that  she  was 
not  examined  privily  and  apart  from  her 
linsband,  whereas  on  all  previous  occa- 
sions, when  she  had  executed  deeds,  she  was 
so  examined. "  The  admission  of  this  tes- 
timony is  assigned  as  error.  We  thinit 
the  objection  should  have  been  sustained. 
The  secret,  undisclosed  Intention  of  Mrs. 
Shelby  should  not  bind  Qray,  conflicting, 
as  it  did,  with  the  recitals  in  the  certifi- 
cate, of  the  falsity  of  which  it  Isnot  shown 
that  he  had  any  Isnowledge.  This  error 
will  not,  hownver,  require  a  reversal  of 
the  Judgment,  as,  without  this  evidence, 
there  are  facts  suflScient  to  sustain  the 
conclusion  that  the  instrument  was,  in 
effect,  n  mortgage. 

Eliniiuatlng  the  testimony  thus  improp- 
erly admitted,  the  facts  surrounding  the 
transactions  are  briefly  as  follows:  The 
land  in  controversy  was  at  the  date  of  the 
deed  worth  from  $800  to  91,000.  It  was 
then,  and  had  been  tor  14  years,  the  home- 
stead of  the  defendant  and  her  husband, 
M.  K.  Shelby.  The  execution  of  the  deed 
came  about  in  this  way:  The  defendant 
desired  to  go  to  the  town  of  Urange,  that 
her  children  might  be  sent  to  school,  and 
that  her  husband  might  get  work.  M.  E. 
Shelby,  the  husband,  accordingly  went  to 
see  Gray,  to  whom  he  offered  to  sell  the 
property  for  91,000.  Gray  replied  that  he 
did  not  have  the  money,  his  funds  being 
out  at  interest,  but  that  "he  had  f  150  he 
could  let  Shelby  have,  and,  if  Shelby  went 
to  Orange  and  found  he  wanted  to  stay 
down  there,  he  could  come  back,  and  get 
the  other  $850."  This  conversation  oc- 
curred in  the  presenceof  Ed.  Shelby,  a  wit- 
ness. After  the  conversation,  the  three. 
Gray.  Ed.  Shelby,  and  M.  E.  Shelby,  went 
to  Orange,  where  M.  E.  Shelby  instructed 
Mr.  Bigsby,  the  county  clerk,  to  come  to 
his  house  and  take  the  acknowledgments. 
The  next  day  Gray  met  RIgshy  at  an  ap- 
pointed place,  banded  him  the  money  to 
be  delivered  to  Shelby,  and  Rigsby  pro- 
ceeded to  Shelby's  home,  paid  the  money 
to  Shelby,  and  brought  back  the  deed  to 
Gray.  This  deed  was  a  warranty  deed 
such  as  Qray  stated  he  expected  to  get. 
A  short  time  after  the  execution  of  the 
deed  Mrs.  Shelby  and  her  husband  moved 
to  Orange,  where  he  died  in  November, 
1889.  In  December,  after  his  death,  she  re- 
turned to  the  place.  During  her  stay  at 
Orange  the  property  was  in  the  possession 
of  a  tenant  of  M.E.Shelby  and  bis  Wife, 
and  she  collected  the  rents  on  her  retorn 
from  Orange,  and  resumed  the  actual  pos- 
session of  the  premises.  After  M.  B.  Shel- 
by's death,  Gray,  the  plaintiff,  stated  to 
Robert  Shelby  that  he  wanted  only  his 
mouey  back,  with  interest.  The  amount 
paid  to  Shelby  was  $150;  the  considera- 
tion recited  in  the  deed  is  $200.    The  court 


below,  sitting  as  a  ]ary,  foand  that  the 
instmment  in  question  was  a  mortgage. 
It  there  be  facts  conducing  to  this  concla- 
slon,  and  Justifying  it,  tbls  court  will  not 
disturb  the  flnding.  Carter  v.  Carter,  5 
Tex.  101, 102. 

The  character  of  the  instrument  is  to 
be  determined  by  the  Intent  with  whlcb 
the  grantoni  executed  and  the  grantee  re- 
ceived it.  Davis  V.  Brewster,  59  Tex.  9i. 
Equity  regards  the  substance,  not  the 
form.  It  matters  not  what  the  language 
used  or  the  form  imparted  to  the  instm- 
ment; if  it  was  intended  to  secnretbe  pay- 
ment of  money,  it  must  be  eonstraed  as  a 
mortgage.  Stampers  v.  Johnson,  8  Tex. 
1.  Nor  is  it  necessary  that  the  considera- 
tion be  a  pre-existing  indebtedness;  it  la 
sufiBcientifit  be  a  present  advance  of  mon- 
ey. Ruffler  V.  Womack,  30  Tex.  343.  As 
between  a  mortgage  and  a  conditional 
sale,  equity  will  construe  the  instrument, 
necessarily  the  one  or  the  other,  as  a 
mortgage,  unless  violence  be  thereby 
done  to  the  intention  of  the  parties. 
Walker  v.  McDonald,  49  Tex.  4«8.  And,  in 
order  to  ascertain  the  proper  construction 
ul  the  instrument,  equity  will  look  tu  the 
acts  and  declarations  of  the  parties,  and 
the  circumstanres  attending  the  transac- 
tion, and  to  those  preceding  it  and  subse- 
quent to  it.  Carter  v.  Carter,  5  Tex.  101, 
102;  Loving  v.  Mllllken.  59  Tex.  425.  If  the 
purpose  of  the  instrument  be  to  secure  the 
payment  of  money  advanced,  the  relation 
of  debtor  and  creditor  still  existing,  it  is  a 
mortgage.  If  its  pnrpose  be  to  pass  tbe 
title,  with  the  right  reserved  In  the  vendor 
to  repurchase  the  property  for  a  Hxed 
price  and  at  a  specified  time,  it  is  a  con- 
ditional sale.  Fowler  v.  Stonoum,ll  Tex. 
507.  The  agreement  as  to  tbe  time  in 
which  the  right  to  repurchase  is  to  be 
exerted  is  one  of  the  elements  of  a  condi- 
tional sale,  (Clark  v.  Harvey,62  Tex.  514.) 
and,  If  this  right  be  not  exerted  at  the 
time  specified,  tbe  condition  fails,  and  the 
title  vests  absolutely  In  the  vendee,  (Fow- 
ler V.  Stonenm,  supra.)  Applying  these 
principles  to  the  facts  stated,  was  tbe 
court  authoriied  in  flnding  the  instrument 
to  be  a  mortgage? 

It  cannot  be  reasonably  contended  that 
the  purpose  of  the  instrument  was  to 
pass  the  title  unconditionally  to  Gray. 
No  such  extraordinary  emergency  is  here 
shown  as  would  require  or  justify  Shelby, 
as  a  sane  man,  to  convey  bis  homestead 
worth  $800  or  $1,000  for  $150.  Was  it  a 
conditional  sale?  A  sale,  whether  abso- 
lute or  conditional,  implies  the  existence 
of  a  purchase  price, — in  the  former  case,  an 
absolute  purchase  price;  in  the  latter,  a 
purchase  price,  with  the  condition  that 
the  vendor  may  repurchase.  The  argu- 
ment arising  from  the  consideration  of 
the  Inadequacy  of  price  with  reference  to 
the  question  of  an  absolute  saieapplies  al- 
so, though  not  so  forcibly,  to  the  question 
of  a  conditional  sale.  Besides,  there  l<j  oo 
evidence  here  of  an  agreement  to  repor- 
chase  at  a  flxed  time  or  for  a  specified 
price.  Tbe  elements  of  a  conditional  sale 
were  thus  wanting  in  the  transaction. 
On  the  other  hand,  the  featuref*  uf  the 
mortgage  are  clearly  discernible.  The 
sum  really  paid  by  Gray  was  $160;  tbe 
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coDBideratlon  recited  In  the  deed  Is  9900. 
Tbe  difference  la  soggratlTe  ot  interest. 
The  inadequacy  of  the  conslderatlou ;  the 
convernatlon  In  which  It  waa  8tate<l  that 
<jray  cuuld  let  Shelby  bare  9160;  the  fact 
that  poBseaelon  remained  with  tbe  alleged 
vendors;  tbe  subsequent  statement  by 
Gray  that  he  wanted  only  hie  money  and 
Interest,— all  Indicate  that  the  snra  re- 
ceived by  Shelby  was  an  advance  made  by 
Gray,  creating  a  debt  which  continued  to 
exist,  and  which  was  sought  to  be  se- 
cured by  tbe  instrument  «xecuted.  The 
clTCumstances  enumerated  am  all  to  be 
considered  in  arriving  at  the  Intention  of 
the  parties  in  the  esecntlon  and  receipt  of 
the  instrument.  Stampers  ▼.  Johnson,  8 
Tex.  1;  Gibbs  v.  Penny,  48  Tex.  560 ;  Lov- 
ing ▼.  Mtlliken.  59  Tex.  425.  The  conclu- 
sion of  the  court  that  the  instrument  was 
a  mortgugn  will  not  be  disturbed. 

The  appellant  complains  of  the  action 
of  the  court  in  overruling  two  special  ex- 
ceptions,—the  first  alleging  a  defect  in  the 
petition,  in  that  It  failed  to  aver  that  any 
debt  was  created  which  wa.4  to  be  se- 
cured;  the  second  charging  a  defect  in  the 
failure  to  state  the  manner  of  plaintiff's 
complicity  or  connection  with  the  fraud 
and  imposition  alleged  to  have  been  per- 
petrated upon  defendant.  As  to  the  flrst 
exception,  tbe  petition  alleges,  in  effect, 
that  tbe  true  object  and  intent  of  tbo  in- 
strument was  that  It  should  be  a  mort- 
gage, nnd  should  stand  as  security  for  the 
sum  ot  9200  advanced  to  the  husband  In 
consideration  of  its  execution.  A  present 
advance  ot  money  is,  as  we  have  already 
pointed  out.  a  snfficleut  basis  for  a  mort- 
Xage,  and  Indicates  the  existence  of  a  debt. 
As  to  the  second  exception,  tbe  petition 
obarges  the  imposition  and  fraud  practiced 
upon  Mm.  Shelby  to  consist  in  tbe  secur- 
ing of  her  signature  without  a  privy  exam- 
ination or  explanation  of  tho  instrument, 
and  it  further  charged  that  the  plaintin 
knew  of  tbe  fraud  and  Inipositlou.  It  was 
not  necessary  that  it  should  charge  the 
manner  in  which  plaintiff  acquired  the 
knowledge.  Besides,  It  is  proper  to  state 
that  any  error  committed  by  the  court 
with  reference  to  this  Issue  of  fraud  and 
imposition  became  immaterial,  as  the 
court's  judgment  is  founded  alone  upon 
tlie  fact  that  tbe  instrument  was  a  mort- 
gage. Both  exceptions  were  properly 
uverrnled.  Tbe  plaintiff  songbt  to  prove 
by  himself  the  character  of  tbe  agreement, 
anderstanding,  and  transaction  bad  be- 
tween himself  and'M.  E.  Shelby,  deceased. 
The  court  sustained  an  objection  to  the 
evidence  offered,  on  the  ground  that  the 
plaintiff  should  not  be  permitted  to  testify 
to  statements  by  or  transactions  with  the 
<1eceased.  The  testimony  was  inadmissi- 
ble, under  hrtlcle  2248,  Rev.  St. 

The  testimony  ot  Ed.  Shelby,  with  refer- 
eace  to  the  conversation  between  M.  E. 
Shelby  and  Gray,  already  detailed,  was 
objected  to  by  appellant  as  irrelevant  and 
immaterial,  and  tbe  admission  of  the  evi- 
dence is  assigned  as  error.  We  have  al- 
ready cited  aothoritles  showing  the  per- 
tinence of  conversations,  transactions, 
and  circumstances  preceding  the  execution 
of  tbe  instrument  the  character  ot  which 
is  the  subject  of  inquiry.    The  objection 


was  properly  overmled.    We  recommend 
that  the  judsment  be  alBrmed. 

Pbb  Cdriau.    Affirmed,  a«  per  opinion 
of  commission  ot  appeals. 


Mason  et  al.  t.  RoDOBits  et  al. 
(Supreme  Court  q^  Tauu.    Feb.  16, 1899, ) 

BXSODTOBS  AHD  AdMIMISTBATOKS— LlABILITT  AHD 
MiSOONOUCT — ArPBAIr— Pbactict. 

1.  Where,  I;i  sn  action  against  an  adminis- 
trator after  his  discharge,  tor  alleged  trand  in 
tbe  sale  of  land,  and  failure  to  account  tor  the 

Sroceeds,  it  appears  that  the  land  was  fM  on- 
er an  order  of  court,  on  a  credit  of  12  months, 
to  pay  a  valid  claim  against  the  estate,  and  that 
the  administrator  never  received  the  proceeds  of 
sach  sale,  there  oan  lie  no  recovery. 

2.  Where  tbe  evidence  relied  npon  to  sustain 
a  Jadgmeat  consists  of  written  Instruments, 
which  have  been  atriclcen  from  tbe  record  be- 
cause tbe  original  statement  of  facts  did  not  con- 
tain them,  the  Judgment  will  be  reversed. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Marion  coun- 
ty. 

Action  by  J.  H.  Rodgers  and  others, 
heirs  ot  W.  U.  Ochiltree,  deceased,  against' 
W.  H.  Mason,  administrator  of  the  estate 
of  said  Ochiltree,  and  W.  J.  Sedberry  and 
N.  A.  Berge,  as  sureties  on  Mason's  ad- 
ministrator's bond.  Plaintiffs  obtained 
Judgment,  and  defendants  appeal.  Re- 
versed. 

H.  MeKay^  and  C.  A.  Vuiberauo,  for  ap- 
pellants.   George  T.  Todd,  tot  appellees. 

Fisher,  J.  This  suit  was  instituted  De- 
cember 5,  1885,  by  J.  H.  Rodgers  and 
others,  as  tbe  heirs  ot  W.  B.  Ochiltree,  de- 
ceased, against  W.  H.  Mason,  as  tbe  ad- 
ministrator of  tbo  estate  of  Ochiltree,  and 
W.  J.  Sedberry  and  N.  A.  Berge,  as  sure- 
ties on  Mason's  administrator's  bond. 
Tbe  petition,  in  substance,  alleged  that 
Ochiltree  died  possessed  of  two  certain 
tracts  of  land  ot  tbe  value  of  91.000,  one 
tract  ot  80  acres  being  situated  in  Cass 
county,  and  another  tract  ot  554  acres 
situated  in  McCulloch  county;  that  the 
land  was  reasonably  worth  91.50  i>er  acre; 
that  Mason,  during  his  administration, 
wrongfully,  and  without  necessity  there- 
for, sold  and  conveyed  the  Cass  county 
lands  to  one  J.  T.  Smith  for  the  sum  of 
930,  and  tho  McCulloch  county  lands  to 
6.  B.  Lipscomb  for  the  sum  of  9.380.80; 
that  said  price  was  grossly  inadequate; 
that  said  sah-s  were  made  in  fraud  of  the 
rights  of  appellees;  that  Mason  has  tailed 
and  refused  to  pay  over  or  account  for 
tbe  proceeds  of  said  sales;  that  he  has 
appropriated  or  otherwise  disposed  of  the 
same;  that  Mason  abandoned  the  admin- 
istration In  1883,  and  that  administration 
is  now  closed  ;  prays lorjudgment  against 
Mason  and  sureties  In  the  sum  ot  91,000, 
value  of  the  lands:  and  in  the  alternative 
asks  for  Judgment  tor  the  amount  said 
lands  vtere  sold  for.  Mason  and  Sedberry 
answered  by  general  and  special  demur- 
rers and  general  denial,  and  that  the  land 
in  controversy  was  tbe  community  prop- 
erty of  Ochiltree  and  his  wife,  Mrs.  A.  A. 
Ochiltree,  who  survived  him;  that  plain- 
tiffs were  in  no  wise  related  to  said  sur- 
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vlvlBfc  wtte,  except  only  as  step-cbfldren, 
but  were  the  children  of  Ochiltree  by  a 
former  marriage :  that  Mrs.  A.  A.Ochiltree 
died  leaving  surviving  her  a  child:  that 
said  MasuD,  as  administrator,  sold  said 
lands  under  and  by  virtue  of  orders  of  the 
county  eourt  of  Marlon  county,  properly 
and  lawfully  made;  that  said  sales  were 
duly  and  lawfully  reported  to  the  county 
court,  and  were  approved  and  confirmed, 
and  administrator  ordered  to  make  title 
to  the  purchasers;  that  said  administra- 
tor has  long  since  fully  accounted  for  the 
proceeds  of  said  sale  to  the  county  court 
In  his  final  account  with  said  estate;  that 
said  final  account  or  report  was  duly 
presented  to  the  county  court,  and  was 
approved  and  allowed,  and  said  adminis- 
trator discharged ;  that  the  said  Lips- 
comb had  a  valid  claim  against  the  es- 
tate, which  was  allowed  and  approved; 
that  said  lands  were  sold  to  pay  said 
claim;  that  the  sale  was  on  a  credit  of  12 
months;  that  said  Lipscomb  was  entitled 
to  credit  said  amount  due  on  the  purchase 
money  from  him  tor  the  McCuUoch  lands 
on  said  claim;"  that  the  administrator 
never  rei;elved  or  disbursed  any  of  the  pro- 
ceeds of  said  sale,  only  as  was  set  forth  lii 
the  final  account,  which  was  allowed; 
that,  in  any  proceedings  after  his  discharge 
to  set  aside  the  Judgment  allowing  the 
claim  of  Lipscomb,  the  administrator  was 
not  a  party,  and  is  not  bound  by  any 
Judgment  setting  said  claim  aside.  Upon 
SDstalnIng  special  exceptions  to  plaintiff's 
petition,  they  filed  a  trial  amendment, 
wherein  they  only  claim  and  seek  to  re- 
cover the  amount  for  which  said  lands 
were  sold,  with  Interest,  by  the  adminis- 
trator. Verdict  and  judgment  was  ren- 
dered In  appellees'  favor  tor  the  sum  of 
f46S.77. 

At  the  last  term  ot  this  court  at  Tyler, 
upon  motion  made  by  appellees,  we 
struck  out  and  excluded  from  the  record 
BO  much  o(  the  statement  ot  tacts  as  sets 
ont  written  documents  and  instrnments, 
tor  the  reason  that  the  statement  of  facts, 
as  originally  prepared,  did  not  contain 
such  written  Instruments,  but  simply  re- 
ferred to  them,  with  a  request  that  they 
be  copied  into  the  statement  of  facts.  It 
Is  the>-e  instruments  that  were  copied  Into 
the  statement  of  facts  after  Its  approval 
and  fliinjj;  that  we  excluded.  It  qeems 
that  the  evidence  relied  on  by  plaintiffs 
to  establish'  the  liability  of  Mason,  as 
administrator,  for  the  amount  for  which 
he  sold  the  Cass  and  McCuIloch  coun- 
ty lands,  and  tor  which  they  allege  he 
failed  to  account,  consists  solely  of  the 
statements  made  and  contained  In  his 
final  report.  This  final  report  was  one  of 
the  InstrnmeivtB  excluded  by  us  for  fall- 
ore  to  comply  with  the  rules  In  preparing 
statements  of  facts.  The  absence  ot  this 
excluded  report  from  the  record  leaves 
the  appellee  without  sufflrlent  evidence  to 
support  the  verdict  and  Judgment.  This 
Is  not  a  case  In  which  there  Is  no  state- 
ment of  facts,  and  for  which  reason  we 
would  presume  everything  necesnary,  so 
far  as  the  evidence  Is  concerned,  that 
would  support  the  judgment.  But  here 
there  Is  a  statement  of  facts  for  what  it  Is 
worth   after   these   Instruments   are  ex- 


elnded.  It  was  the  excldsloa  ot  these  In- 
strnments that  were  Inserted  In  violation 
of  law  that  renders  the  statement  ot  facts 
Incomplete.  We  think  the  want  of  this 
evidence  in  the  record  in  proof  ot  plaln- 
tllts'  right  to  recover  Is  reached  by  the 
seventh  assignment  of  errors. 

Further,  It  we  would  deem  It  proper  to 
consider  these  excluded  Instruments  as 
evidence,  we  would  nevertheless  have  to 
reverse  the  case,  under  the  qnestlons  pre- 
sented In  the  assignments,  because  the 
evidence  Is  n6t  sufficient  to  support  the 
judgment.  The  plalntiits  In  their  trial 
amendment  admit  the  validity  and  bind- 
ing effect  of  the  sale  by  the  administrator, 
and  In  proof  of  such  sale  oSer  In  evldeuce 
his  final  report,  wherein  It  is  stated  that 
the  lands  were  sold  on  a  credit  of  12 
months,  and  thus  the  proceeds  of  the  sale 
ot  the  McCuIloch  county  lands  have  not 
been  paid  to  him  or  received  by  him,  bat 
are  still  in  the  hands  ot  Lipscomb,  the 
purchaser,  who  holds  the  same  with  a 
view  of  crediting  the  amount  on  his  claim. 
The  report  farther  shows  that  the 
amount  actnally  received  by  the  adminis- 
trator went  towards  paying  costs  of  ad- 
ministration, and  that  the  estate  la  In- 
debted to  him.  This  report  Is  all  the  evi- 
d'-nce  in  the  record  relied  upon  as  fixing 
the  liability  of  the  administrator.  It  is 
apparent  from  that  that  no  money  result- 
ing from  the  sale  of  the  McCnlloch  coun- 
ty lands  came  into  his  bands.  The  order 
of  the  court  required  a  sale  on  credit.  He 
could  not  demand  from  the  purchasera 
when  he  sold  the  land  the  immediate  pay- 
ment of  the  purchase  price  thereof.  The 
obligation  ot  the  purchasers  to  pay  for 
the  land  became  a  debt  due  the  estate. 
For  the  collection  of  this  debt  the  admin- 
istrator Is  charged  with  the  exercise  of 
diligence.  In  order  for  devastavit  to  oc- 
cur, it  must  be  shown  that  the  adminis- 
trator either  collected  the  debt,  or  could 
have  collected  it  by  the  use  of  diligence, 
and  has  failed  to  account  tor  same  if  he 
has  collected.  Townsend  v.  Mutiger,  9 
Tex.  809.  We  conclude  the  case  should  be 
reversed  and  remandnd,  and  so  repoct  it. 

Per  Cdriam.  Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


C.  B.  Carter  Lumber  Co.  v.  Simpson  et  al. 

(Supreme  Court  of  Textu.    Feb.  10,  18U2.) 
Hbchanio's  °  limi— FoKioLosam — PAXTias— Mis- 

JOINDBH. 

1.  When  owners  ot  adjoining  lota  Jointly 
contract  for  the  erection  of  one  buUding  upon 
the  entire  tract,  they  may  be  Joined  as  defend- 
ants in  a  suit  to  foreclose  a  meohanlo'a  lien  on 
such  building. 

2.  Where  the  plaintllt  in  such  an  action  dis- 
misses as  to  one  defendant  and  seeks  to  enforce 
his  lien,  proportionately  reduced,  aa  to  the  oth- 
ers, the  latter  will  not  be  beard  to  complain  ot 
aucli  apportionment. 

Commtsaiuners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Action  by  the  C.  B.  Carter  Lumber  Com- 
pany against  James  B.  Simpson.  A.  C. 
Ardrey,  C.  L.  Bessonette,  and  C.  H.  HnlT- 
man  to  foreclose  a  mechanic's  Hen.  The 
case  was  dismissed  aa  to  Simpson  and 
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Huffman  npon  ezceptiona  to  the  petition. 
Plaintiff  app<>al8.    Reversed. 

Browo,  HhU  &  Fre'^iuAii,  for  appellant. 
C.  A.  Culberson,  tor  appellees. 

Tari.ton.  J.  The  following  subutan- 
tially  Rccarate  statement  of  this  case  Is 
taken  from  appellees'  brief,  supplemented 
by  other  extracts  from  record  whlcb  we 
think  proper:  The  appellant,  on  March 
4, 1S89,  filed  flult  In  the  district  court  of 
DallaH  county  against  C.  L.  Bettsonette, 
A.  C.  Ardrey,  James  B.  Sinii)Hon,and  C.H. 
HuffmuD,  stating  substantially  that  the 
three  last  named 'entered  into  a  contract 
with  BesBonetteto  construct  a  brick  build- 
in);  in  the  city  of  Dallas,  on  a  lot  of  ground 
dpscribed  as  on  "the  went  side  of  Kim 
street,  in  the  said  city  of  DallaH,  beginnluK 
at  the  S.  W.  corner  of  the  lot  npon  which 
is  Ritnated  the  Fourth  National  Bank; 
thence  In  a  northerly  direction,  at  right 
angles  with  Elm  street,  (about  14  W.,)  2<i0 
feet  to  Pacific  arenne;  thence  westerly, 
along  the  S.  line  of  Pacific  avenue,  62J^ 
feet;  thence  southerly,  perpendicular  to 
Pacific  avenue,  200  feet  to  Elm  street; 
thence  eastwardly,  along  the  N.  line  of 
Elm  street,  62}^  feet  to  the  plni-e  of  begin- 
ning. "  That  appellant  furnished  BcKBon- 
ette  lumber  to  build  said  house  for  the  de- 
fendants Simpson,  Ardrey,  and  Huffman, 
said  lumber  of  valucaggregatlng  92,038.08, 
shown  by  an  exhibit,  none  of  which  had 
been  paid  except  f335.32,  by  Bessonette. 
That  appellant  hati  a  Hen  on  the  lot  de- 
Bcribed  and  the  building  thereon.  That 
Ardrey,  Simpson,  and  Huffman  were  noti- 
fied in  writing  10  days  before  August  20, 
1888,  that  appellant  held  such  Hen.  That 
afterwards,  on  August  20,  ISSR,  appellant 
filed  In  tne  county  clerk's  office  of  Dallas 
connty  a  sworn  account  of  the  demand 
due,  and  prayed  for  forecloHure  of  the 
mechanic's  Hen  againjit  the  entire  prop- 
erty. The  account  filed  with  the  clerk, 
which  was  made  an  exhibit  to  the  peti- 
tion, was  made  out  against  "C.  L.  Besson- 
ette, for  Simpson  and  Huffman  and  Ard. 
rey  building;"  and  the  affidavit  attached 
to  the  account,  made  by  the  prenident  of 
the  company,  stated  that  the  lumber  was 
fnrniphed  BesBonette  to  erect  a  bouse  "for 
James  B.  Simpson  and  C.  B.  Huffman  and 
A.  C.  Ardrey,"  npon  the  Identical  lot  of 
gronnd  described  In  the  petition.  On  the 
lltb  of  March,  1889,  Simpson  and  Huff- 
man, who  owned  their  interest  as  part, 
ners,  filed  their  original  answer,  in  which 
they  pleaded  in  abatement  to  the  suit  upon 
the  ground,  whlcb  was  verified,  that  there 
was  a  misjoinder  of  defendants,  for  that 
they  "and  A.  C.  Ardrey  are  Improperly 
Joined  as  defendants,  because  the  defend- 
ants Simpson  and  Huffman  and  Ardrey  do 
not  own,  and  did  not  own  at  the  date  of 
the  alleged  contract  sued  on,  any  part  of 
the  land  descrllied  in  plaintiff's  petition  In 
common  orjnintly;  that  defendants  Simp- 
pon  and  Huffman  and  Ardrey  do  not  own, 
and  did  not  own  at  the  date  of  the  alleged 
contract  sned  on,  any  part  of  the  building 
erected  on  the  land  described  In  the  plaln- 
tlfT'w  petition  in  common  or  Jointly;  that 
paid  defendants  at  the  date  of  the  alleged 
contract  owned,  and  now  own,  and  con- 
tinuunsly  since  then  have  owned,  sepa- 


rate, distinct,  and  well-deflned  portions  of 
said  land  and  the  balldings,  respectively, 
erected  on  said  distinct  portions  of  said 
land,  and  without  any  Joint,  common,  or 
mingled  Interest  In  either  land  or  build- 
lugs  of  any  kind;  and  that  defendants 
Simpson  and  Hoffman  together,  and  de- 
fendant Ardrey  alone,  had  separate  and 
distinct  written  contracts  with  defendant 
Bessonette  for  the  erection  of  their  respect- 
ive buildings  on  the  land  owned  sepa- 
rately by  them  as  aforesaid."  On  the  13lh 
of  March,  1889,  the  defendant  Ardrey  filed 
a  Himllar  plea  in  abatement.  On  March 
15,  1889,  Meusrs.  Thompson  &  Clint  filed  a 
general  demurrer  and  answer  for  the  four 
defendants,  but  they  represented  Besson- 
ette only,  and  this  answer  for  the  others 
waslnadvertcntly  filed.  Simpson  and  Huff- 
man and  Ardrey  were  represented  by  dif- 
ferentconnsel,and  filed  separate  pleadings. 
The  appellant  filed  itsflrst  supplemental 
petition  on  January  9,  1891,  In  which  it 
was  insisted  substantially  that  the  appel- 
lees and  Ardrey  should  not  be  heard  on 
their  pleas  in  abatement;  that  the  house 
built  on  the  lot  described  was  built  at  the 
Hame  time,  by  the  same  man,  under  a  Joint 
contract  with  all  the  Joint  owners;  that 
the  contract  for  the  brick-work  was  en- 
tered into  by  Bald  three  parties  with  one 
Sanderson;  that  the  walls,  fiooring,  roof, 
ceiling.  Joists,  doors,  and  windows  were 
all  of  the  same  kind  of  material  and  finish 
an  to  sise,  weight,  thickness,  and  appear- 
ance, and  were  all  bnllt  together  by  the 
same  contractor,  upon  the  same  esti- 
roatea;  that  the  plans  and  speclfiuatlonti 
were  made  for  one  honse,  aud  that  the 
completed  structure  is  but  one  house,  on 
one  continuous  lot  of  ground,  having  but 
one  foundation,  four  outer  walla,  one 
floor,  one  roof,  and  one  stairway;  that 
appellant  furnished  the  material  to  Bes- 
sonette, relying  upon  the  agreement  be- 
tween Ardrey,  Simpson,  and  Huffman  with 
Bessonette  that  they  would  together  erect 
botonchouae;  that  by  the  specifications 
and  contract  with  Beaaonette,  and  by  the 
assurance  of  Bessonette,  the  contractor, 
it  was  fully  advised  of  the  fact  that  said 
Ardrey  and  Simpson  and  Huffman  had 
agreed  among  themselves  that  together 
they  would  erect  only  one  house;  that  the 
defendants  Ardrey, Simpson, and  Huffman 
agreed  to  build  but  one  house,  and  to 
treat  the  lot  as  Joint  property,  so  far  as 
concerned  the  construction  of  the  house, 
for  the  purpose  of  saving  the  cost  of  con- 
struction, amounting  to  one-fourth  leas 
than  the  cost  would  otherwise  have  been ; 
that  the  defendants  reserved  from  Besson- 
ette 1.5  per  cent,  of  the  contract  price,  to 
indemnify  themselves  against  privileged 
claims;  that  tor  these  reasons  appellees 
were  estopped  from  asserting  that  their 
Interest  was  several;  that  of  the  lumber 
fnrnlshed  by  appellant  67,873  feet  were 
used  In  that  part  of  the  building  claimed 
by  Simpson  and  Huffman,  and  21,8ol  feet 
were  oaed  in  that  part  claimed  by  Ardrey, 
and  the  relative  amonntdue  from  Simpson 
and  Huffman  was $1,289.59,  and  tbesumdne 
from  Ardrey  was  f 413. 12.  It  prayed  Judg- 
ment against  the  defendants  Jointly  or 
against  them  separately,  aa  to  the  court 
might  appear  Just  and  proper. 
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Appellant,  on  January  9,  1891,  also  filed 
what  18  termed  "plaintiff's  amended  Bnp- 
pleuental  petition,"  its  purpose  being 
stated  as  "amending  and  correcting  its 
first  BUppleraeutal  petition  filed  bereln." 
This  amendment  declared  that  the  appel- 
lant had  compromised  with  the  vendee  ol 
Ardrey,  and  diuclalmed  all  right,  title,  or 
interest  in  that  portion  ol  the  lot  and 
building  claimed  by  Ardrey,  and  had  re- 
linqulnhed  Its  said  lien  on  said  lot  and 
building;  and  that  appellant  now  only 
seeks  to  foreclose  its  lien  "on  that  portion 
of  the  lot  or  bloclt,  and  the  improvements 
thereon  situated,  owned  or  claimed  by 
James  B.  Simpson,  and  which  lot  or  block 
is  more  particularly  described  as  follows: 
Beginning  on  Elm  street,  on  the  S.  W. 
corner  of  the  lot  which  was  formerly  occu- 
pied by  the  Fourth  National  Bank,  and 
now  owned  by  James  B.  Simpson ;  thence 
In  northerly  direction, at  right  angles  with 
Elm  street,  about  N.,  14  W.,  20U  feet,  to 
Pacific  avenue;  thence  westerly  along  the 
8.  line  of  Pacific  avenue  tt2)ifect;  thence 
Boutbevly,  perpendicular  to  Pacific  avenue, 
100  feet:  thence  east  at  right  angles  25 
feet;  thence  8.  100  feet  to  BIm  street; 
thence  E.  &7%  feet  to  place  of  beginning. " 
On  the  same  day— January  9, 1889 — the  de- 
fendants Simpson  and  Huffman  filed  their 
first  amended  original  answer,  in  which 
they  insisted  upon  their  plea  in  abate- 
ment, and  interposed  several  exceptions, 
the  third  being  as  follows:  "The  so-called 
'  mechanic's  lien '  endeavors  to  fix  a  lien 
against  A.  C.  Ardrey  and  these  defend- 
ants Jointly  upon  the  tract  of  land  and 
houKe  described  In  the  original  petition, 
while  the  supplemental  and  amended  peti- 
tion seek  to  fix  a  lien  eeparat<>ly  upon  the 
property  of  defendants,  which,  both  the 
house  and  lot,  are  different  from  that 
described  In  the  original  mechanic's  Hen, 
and  for  an  entirely  different  and  distinct 
sum  of  money ;  and  also  seeks  to  appor- 
tion between  defendants  and  A.  C.  Ardrey 
the  entire  sum  of  money  which  It  was 
sought  to  fix  against  their  Joint  property 
as  a  lien  in  tbesM-cniled  '  mechanic's  lien.'" 
The  court  sustained  the  foregoing  third 
special  exception,  and,  the  plaintiff  falling 
to  amend,  the  cause  was  dismissed  as  to 
Simpson  and  Huffman.  This  action  of  the 
court  appellant  seeks  to  have  reversed  on 
appeal. 

It  appears  from  the  pleadings  above  set 
out  that  A.  C.  Ardrey  and  Simpson  and 
Huffman  owned  in  severalty,  on  Elm 
street  in  the  city  of  Dallas,  a  lot,  in  di- 
mensions 62%  feet  in  width  and  200  feet  in 
depth.  Of  this  lot  A.  C.  Ardrey  owned  a 
specified  portion  25  feet  in  width,  and  100 
feet  In  depth,  out  of  the  south-west  cor- 
ner of  the  lot.  The  remainder  was  owned 
by  Simpson  and  Huffman.  According  to 
the  plaintiff's  allegations,  (which,  for  the 
purpose  of  considering  the  demurrer,  must 
be  taken  to  be  true,)  Simpson,  Huffman, 
and  Ardrey  contracted  Jointly  with  one 
Bessonette  to  construct  a  brick  building 
on  the  lot,  which  they  so  treated  as  their 
Joint  property.  Plaintiff  furnished  the 
lumber  to  Bessonette  with  which  to  con- 
strnct  the  building.  Of  this  lumber,  67,873 
feet,  worth  f  1,289.60.  were  used  in  that 
part  of  the  building  owned  by  Simpson  and 


Hnttman;  and  21,861  feet,  worth  $415.12. 
were  used  in  that  part  of  the  buildlnfc 
owned  by  Ardrey.  Suit  having  been 
brought  by  plaintiff,  as  a  material-man,, 
against  C.  L.  Bessonette,  as  the  con- 
tractor, and  against  A.  C.  Ardrey,  Jaroei» 
B.  Simpson,  and  C.  H.  Huffman  as  own- 
era,  to  foreclose  the  material-man's  lien  on 
the  building  and  the  entire  lot  for  the 
valne  of  the  lumber  furnished,  the  three 
defendants  last  named  pleaded  in  abate- 
ment that  they  were  misjoined,  because 
they  owned  separate,  and  not  Joint,  in- 
terests Intbelotand  building,  ThereopoD 
plaintiff  pleaded  that  it  had  settled  with 
Ardrey  for  the  value  of  the  lumber  used 
in  his  portion  of  the  building,  dismissed 
its  suit  as  to  him,  and  sought  foreclosnre 
of  its  lien  against  the  portion  (which  It 
described)  of  the  lot  owned  by  Simpson 
and  Huffman,  and  theimprovements  there- 
on, and  for  the  value  of  the  lumber  nsetl 
thereon.  The  court,  on  special  exception, 
held  that  the  relief  last  sought  could  not 
be  granted,  for  two  reasons:  (1)  Becaase 
the  Hen  purporting  to  have  been  fixed  was 
against  three  persons  Jointly,  for  a  aum 
due  by  them  Jointly,  whereas  the  Ilea 
sought  to  be  foreclosed  was  against  differ- 
ent property,  held  In  severalty,  and  for  a 
distinct  and  different  sum  of  money.  (2> 
Because  an  attempt  was  so  made  to  ap- 
portion between  defendants  and  A.  C. 
Ardrey,  teuanta  in  severalty,  the  entire 
snm  of  money  named  in  the  original  lien. 
The  correctness  of  the  court's  action  la 
sustaining'  the  special  demurrer  referred 
to  is  alone  before  ns  for  consideration. 
Our  statute,  by  which  we  must  test  the 
sufficiency  of  the  lien  relied  on,  is  as  fol- 
lows: "Any  person  or  firm,  lumber  dealer, 
artisan,  or  mechanic,  who  may  labor  or 
furnish  material,  machinery,  flxtarea.  or 
tools  to  erect  any  house  or  improvement, 
or  to  repair  any  building  or  improvement 
whatever,  under  or  by  virtue  of  any  con- 
tract wltb  the  owner  or  proprietor  there- 
of, or  bi9  agent,  trustee,  contractor,  or 
contractors,  upon  complying  with  the 
proYislons  of  this  act  shaU  have  a  lien 
on  such  house,  building,  fixtures,  or  im- 
provements, and  shall  also  have  a  lien  on 
the  lot  or  lots  of  land  necessarily  con- 
nected therewith,  to  secure  payment  for 
labor  done,  lumber,  material,  machinery, 
or  fixtures  and  tools  furnisbeil  for  con- 
struction nr  repairs. "  It  seems  to  be  ad- 
mitted that  the  method  prescribed  by  law 
wltb  reference  to  all  preliminary  steps  for 
the  securing  of  the  lien  was  pursued  by 
appellants.  It  Is  further  admitted,  the 
pleadings  of  the  plaintiff  being  taken  to 
be  true,  that  ths  lumber  of  plaintiff  wa» 
used  In  the  erection  of  dpfendants'  house, 
and  for  the  Improvement  of  their  prop 
erty:  that  defendants  thus  jointly  con- 
tracted for  the  purpose  ol  saving  the  cost 
of  construction,  and  that  they  actually 
reserved  15  per  ceut.  of  the  contract  price, 
with  which  to  secure  themselves  against 
privileged  claims.  If,  on  the  facts  stated 
in  the  plaintiff's  original  petition  and  its 
supplemental  petition,  the  defendants, 
though  owners  in  severalty,  were  properly 
Joined,  It  is  evident  that  Simpson  and  Huff- 
man were  In  no  condition  to  complain  of 
the  discontinuance  of  the  suit  as  tu  the 
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defendant  Ardrey.  The  demand  against 
their  property  was  proportionately  re- 
iluced;  wbereaa,  on  a  Joint  demand,  if 
maintainable,  their  property  would  have 
been  reaponiilble  to  plaintlU  for  the  entire 
Bam. 

Thia  qoeation  then  arises:  Can  persona 
who,  though  in  lact  owners  in  severalty 
of  a  lot  of  land,  yet  Jointly  contract  for 
the  erection  of  one  building  thereon,  be 
Joined  in  a  iiait  to  foreclose  the  mechanic's 
or  muterlal-man's  lien  on  such  baildlug? 
Or,  in  other  words,  can  a  material-man's 
lien  arise  out  of  a  contract  of  this  char- 
acter? We  answer  tbia  question  in  the 
affirmative.  Persons  so  contracting  Ig- 
nore the  separate  character  of  their  estate. 
They  treat  the  property  as  their  Joint  es- 
tate. As  between  them  and  the  mechanics 
or  material-men  with  whom  they  con- 
tract, the  property  aliould  be  considered 
joint.  The  defendants  Jointly  contracted 
with  Bessonette,  to  whose  rights  plaintiff 
oecame  subrogated.  The  lumber  o(  plain- 
tiff went,  at  the  Instance  of  the  defend- 
ants, into  the  building  as  their  Joint 
property.  MandevlUe  v.  Keed,  13  Abb. 
Pr.  176.  Lumber  Co,  t.  Warner.  60  Wis. 
186,  18  N.  W.  Rep.  747.  Again,  it  will  be 
obHerved  that  the  property  on  which  the 
lien  in  plaintiff's  amendment  ia  sought  to 
be  foreclosed  is  Included  in  the  property 
originally  described;  that  the  defendants 
are  two  of  the  original  three  defendants; 
that  the  sum  demanded  ia  a  part  of  the 
original  sum  sued  for.  and  represents  the 
value  of  the  lumt>er  used  for  the  remain- 
ing defendants  on  their  building  and  on 
their  lot.  The  factthat  the  Hen  laclalmed 
on  more  land  than  it  can  lawfully  apply 
to  will  not,  in  the  absence  of  fraud  or  in- 
jury to  the  owner  or  Nome  third  person, 
vitiate  it  In  its  application  to  so  much  of 
the  land  described  as  It  may  properly  ap- 
ply to.  Lyon  V.  Logan,  68  Tex.  .521,6  8. 
W.  Rep.  72;  Lumber  Co.  v.  Russell,  (Neb.) 
M  N.  W.  Rep.  104.  Nor,  In  the  abMence  of 
fraud,  win  a  claim  of  Hen  by  a  material-man 
.for  noore  money  than  is  due  htm  defeat 
his  right  to  recover  tor  that  which  is  real- 
ly due.  Harmon  r.  Railroad  Co.,  (Cal.)  23 
Pac.  Bep.  1024;  Harmon  v.  Railroad  Co., 
(Cal.)  22  Pac.  Rep.  407.  And  so  we  appre- 
hend, if  by  mistake,  or  without  fraud,  a 
lien  Is  claimed  against  an  excessive  num- 
ber of  persons,  it  will  be  vitiated  as  to  the 
persona  against  whom  it  should  Justly 
exist.  If  they  be  In  fact  included  In  the 
claim.  If  the  lien  herein  question  was 
sought  to  be  applied  to  an  excess  of  land, 
to  ao  excess  of  persons,  and  for  an  excess 
of  money,  this  misapplication,  under  the 
plaintitTs  averments,  is  chargeable  to  the 
condoct  of  the  defendants.  They  are  not, 
therefore,  in  a  condition  to  complain.  Ar- 
drey participated  with  Simpson  and  Huff- 
man in  entering  into  a  contract  which 
resulted  In  the  improvement  of  his  sepa- 
rate interest  in  the  lot  In  question,  and 
availed  hlmxelf  of  the  benefits  of  this  con- 
tract; and  Simpson  and  Huffman  aided 
Ardrey  in  doing  the  same  thing  with  refer- 
ence to  their  Interest.  This  conduct  was 
sucb  as  to  mislead  the  plaintiff,  and  must 
be  deemed  to  have  misled  it.  Under  the 
plaintiff's  allegations,  each  of  the  detend- 
iinls  allowed  the  other  to  con  tract  with 


reference  to  this  lot  as  If  It  was  the  Joint 
property  of  all  or  them,  and  each  reaped 
the  benefit  of  this  contract  with  reference 
to  his  separate  interest.  Under  such  cir- 
enmstanceSithe  property  will  be  subjected 
to  a  Hen  for  the  materials  so  obtained. 
Jones,  Liens,  §$  1256-1268:  Phil.  Mech. 
Liens,  pp.  186,  137.  We  are  aware  that 
much  contrariety  of  doctrine  exists  In  re- 
gard to  the  question  discussed.  The  op- 
posite view  seems  to  be  founded  on  the 
principle  that  it'  is  "unjust  to  make  one 
man  pay  for  another's  house. "  We  can- 
not appreciate  the  force  of  this  argument 
applied  to  the  facts  here  alleged.  Here,  If 
Simpson  and  Huffman-)  under  the  Hen  orig- 
inally claimed,  should  be  required  to  pay 
for  any  portion  of  the  improvements 
placed  on  that  part  belonging  to  Ardrey 
of  the  one  building,  or  vice  versa  as  to  the 
latter,  this  consequence  would  be  due  to 
the  Joint  conduct  of  the  three.  On  the 
other  hand.  If  this  property,  on  account  of 
the  conduct  of  the  defendants,  should  be 
exempt  from  liens  for  the  materials  sup- 
plied by  the  plaintiff,  they,  wholly  blame- 
leas,  might  be  made  to  contribute,  with- 
out recompense,  to  the  Improvement  of 
the  property  nf  others.  Such  a  conse- 
quence would  be  wholly  inequitable.  The 
defendants  Ardrey  and  Simpson  and  Huff- 
man were  not,  under  the  facta  aHeged  by 
plaintiff,  In  a  position  to  plead  misjoinder. 
They  might,  as  between  themselves,  had 
there  been  no  discontinuance,  have  sought, 
aa  defendanta,' an  adjustment  of  the  equi- 
ties, and  an  apportionment,  In  the  order 
of  foreclosure,  of  the  Hen  to  their  several 
interests  In  the  property.  The  result  was, 
under  the  plaintiff's  amendment,  practical- 
ly sought  fur  them.  Appellees  should  not 
therefore  be  beard  to  complain  of  the 
apportionment  suggested  byplaintitt.  In- 
terpreting the  rights  of  the  parties  ac- 
cording to  the  language  and  spirit  of 
our  statute  on  the  subject  of  mechanics'' 
liens,  we  think  that  the  court  erred  in  sus- 
taining the  exception,  and  we  recommend 
that  the  Judgment  be  reversed,  and  the 
cause  remanded. 

Pbb  Curiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Pakkbr  et  al.  v.  Newberry. 

(Supreme  Court  of  Texas.    Feb.  16, 1893.) 

Limitations  —  Advbbsb    Fossbssioh— Color   or 
Title — Hdsbaih)  and  Wifb — Propebtt  Riohts 

— -BODNTT  LaITDB— AsaiOSMBNT  OF  CeKTIFICATB. 

1.  A  qnitclaim  deed  is  siifflcieDt  color  of  ti- 
tle to  siipport  a  plea  of  title  by  limitation. 

a.  Where  land  claimed  by  defendant  was, 
together  with  tracts  belongring  to  otber  parties, 
iDolosed  Id  a  fence,  all  the  land  being  used  to 
pasture  the  cattle  of  the  respective  owners,  the 
fact  that  the  stock  of  all  the  parties  grazed  over 
the  entire  tract  does  not  render  defendant's  pos- 
session of  bis  part  of  the  pasture  any  the  less 
ezclnsive  as  regards  third  persons. 

8.  Ijand  granted  by  virtue  of  a  bounty  land 
certiflcate,  for  services  rendered  by  the  patentee 
ID  the  army  of  the  repnbllc  of  Texas  before  his 
marriage.  Is  the  separate  property  of  the  pat- 
entee, although  the  oertlfloate  was  not  issued 
till  after  his  marriage. 

4.  A  certificate  for  bounty  land  was  issued 
to  an  assignee,  but  the  commissioner  of  claims 
registered  and  approved   it  for  the  benefit  of  the 


Digitized  by  VjOOQ  IC 


816 


SOUTH WESTSBH  BEPOBTEB.YoL.  18. 


{Tex. 


aastgDor,  and  patent  was  Issued  to  him.  It  ap- 
peared from  the  field-notes  tbat  the  land  was  snr- 
reyed  for  the  assignee.  Held,  that  this  fact, 
together  with  the  lapse  of  time,  was  not  saffl- 
olent  to  Justify  a  presumption  that  the  land  had 
been  conveyed  to  the  assignee,  since  the  act  of 
the  commissioner  amounted  to  a  finding  against 
the  genuineness  of  the  assignment. 

Comrolsaionera'  declBion.  Section  A. 
Apjieal  from  district  court.  Bee  county. 

Trespass  to  try  title  by  Mary  L.  Parker, 
M.  E.Hale,  and  W.  T.  Smttb  DKainat  D. 
L.  Newberry.  JudKOieut  was  rendered 
against  all  of  the  plaintiffs  except  Mrs. 
Hale,  who  recovered  Bve-tweUths  of  the 
land,  and  defendant  the  balance.  Both 
parties  appeal.    Affirmed. 

La.ne  A  Idaylield  and  Price  &  Oreeu,  for 
appellants,  lieaaley  &  Flouraoy,  lor  ap- 
pellee. 

HoBBT,  P.  J.   The  appellants,  who  were 

SlalntifTs  below,  Mrs.  Mary  Parker,  Mrs. 
I.  E.  Hale,  and  W.  T.  Smith,  brought 
this  action  of  trespass  to  try  title  to  the 
land  -lescribed  against  the  appellee,  D.  L. 
Newberry,  on  September  8,  1891.  The 
plaintiffs  claimed  title  as  the  heirs  of  John 
P.  Smith,  the  patentee.  The  land, consist- 
ing of  320  acres,  was  granted  by  the  state, 
by  virtue  of  a  bounty  land  certificate  is- 
sued tu  Raid  Smith  by  the  adjutant  gener- 
al, J.  S.Gillette, through  hlH  usstgnee,  Ben- 
jamin Graves,  on  October  2,  1854.  The 
commlBsIoner  of  claims  indorsed  on  the 
certificate  the  following:  "Registered  and 
approved  for  the  beuetit  of  John  P.  Smith, 
original  assignor,  April  3,  1857."  The 
patent  Issued  to  said  Smith  on  January 
12,  INre.  The  defendant,  D.  L.  Newberry, 
pleaded  not  guilty,  and  the  statute  of  lim- 
itation of  live  years  under  a  deed  duly 
registered,  etc.  He  also  pleaded  an  out- 
standing title  in  James  B.  Beck,  and  title 
in  himself  thereunder  "by  prescription." 
The  canse  was  tried  b,y  the  court,  and 
Judgment  was  rendered  against  all  of  the 
plaintiffs,  except  Mrs.  M.  £.  Hale,  against 
whom  the  statute  of  limitation  did  nut 
run  by  reason  of  her  marriage.  She  recoT* 
ered  JBre-twelfths  of  the  land,  and  the  ap- 
pellee the  balance  under  his  plea  of  limita- 
tion.   Both  parties  appeal. 

The  first  question  raised  has  reference  to 
the  Butllciency  of  the  conveyance  under 
which  Newberry  claims  to  support  bis  plea 
of  llmitutlon,  and  the  snfllcieucy  also  of 
bis  possession.  There  are  other  questions 
raised  which  will  be  considered  in  the  or- 
der presented.  Becurrlng  to  the  first  men- 
tioned, we  think  tbat  the  rule  tbat  a  pur- 
chaser, who  takes  only  such  interest  asia 
conveyed  by  a  quitclaim  deed  technically, 
cannot,  under  tbat  character  of  convey- 
ance, be  protected  as  a  purchaser  in  good 
faith,  etc.,  has  no  application  where  such 
deed  Is  made  the  basis  of  the  flve-y.eurs 
plea  of  limitation.  Notice,  good  faith, 
and  the  payment  of  a  valuable  considera- 
tion are  Important  elements,  and  may  be- 
come vital,  in  a  controversy  where  title  is 
asserted  under  a  quitclaim  deed  between 
parties  dnrnigDing  their  rights  from  n 
common  vendor.  They  cannot  be  relied 
on  tu  support  limitation,  and  form  none 
of  the  elements  of  thot  plea.  The  charac- 
ter of  the  instrument  would  be  aniropor- 


tant  it  it  be  valid,  and  not  void,  as  a  con- 
veyance, and  belongs  to  that  class  of  writ- 
ten Instraments.  The  essential  requisites 
of  a  deed  necessary  as  the  foundation  of 
the  plea  are  that  it  shall  by  itaown  terms, 
or  with  such  aids  as  the  law  authoriseo, 
assume  or  purport  to  operate  as  a  con- 
veyance. Woflord  V.  McKInna,  23  Tex. 
46.  It  la  not  necessary  that  it  should 
emanate  from  one  proving  title,  or  that  it 
shall  convey  the  title.  Id.  The  Instru- 
ment In  this  case,  the  conveyance  from 
Beasely  to  Newl)erry,  has  all  of  the  con- 
stitnent  parts  of  a  complete  deed. 

Having  disposed  of  this  assignment,  we 
come  to  the  question  of  the  sufficiency  of 
appellee's  possession.  His  testimony 
shows  tbat  in  March,  1886,  he  purcliased 
the  land  involved  in  this  suit  from  Bease- 
ly, together  with  two  other  tracts, — the 
Allen  320-acre  tract  and  the  Heald  640-acre 
surrey.  All  of  these  tracts,  which  were 
adjoining  surveys,  were  embraced  in  the 
deed  executed  by  Beasely,  and  aggregated 
1,280  acres.  When  purchased,  they  were 
in  an  Inclosure  made  by  the  owners  of 
lands  surrounding  app4>llee'B.  This  in- 
closure contained,  in  addition  to  appel- 
lee's 1,280-acre  tract,  two  tracts  of  1.280 
acres  each,  belonging  to  Nelson  and  Rob- 
erts, respectively,  and  a  320-Hcre  tract  of 
Grove,  making  4,160  acres,  besides  appel- 
lee's. He  commenced  the  construction  uf 
a  fence  in  July,  1886,  which  be  completed 
in  October,  1886,  which  separated  his  tract 
from  those  mentioned,  except  the  320-acre 
Grove  survey,  which  was  also  included  In 
his  inclosure.  Grove  sold  this  tract  to  one 
Moley,  who,  with  appellee,  used  the  past- 
ure for  gracing  stock,  each  I'especting  the 
other's  rights.  The  land  was  used  only  for 
this  purpose,  and  appellee  claimed  ad- 
versely to  the  world  from  the  date  of  his 
purchase.  James  O.  Taylor  testified  that 
the  1,280-acre  tract  the  appellee  bought 
from  Beasely  was,  in  1882,  inclosed  in  a 
larger  pasture,  consisting  of  about  7,000 
acres,  b.v  a  fence  constructed  tiy  witness, 
together  with  the  other  owners  of  lands 
lying  within  said  pasture.  He  had  an  un- 
derstanding with  Beasely  at  that  time  to 
the  effect  that  he  would  Inclose  and  nse 
the  laud,  making  no  claim  to  the  fence, 
bnt  paying  nothing  for  the  use  of  the 
land,  and  that  Beasely  might  sell  when 
he  desired  to  do  so.  The  land  was  used 
by  the  owners,  respectively,  for  grasing 
stock. 

A  earefnl  examination  ol  the  facts  au- 
thorises the  conciosion  that  we  cannot 
disturb  the  judgment  on  the  ground  that 
it  Is  without  evidence  to  sustain  it.  New- 
berry's possession  commenced  in  Joly, 
1886.  This  suit  was  brought  in  Septem- 
ber, 1891.  If  his  testimony  is  relied  on  ex- 
clusively. It  cannot  be  said  that  it  does 
not  show  five  yearn' adverse  possession 
prior  to  September  80,  1891.  When  con- 
nected with  Taylor's  poMsession,  which 
commenced  in  1882,  there  can,  of  coarse, 
be  no  doubt  on  this  point.  It  is  not 
stated  in  positive  terms  by  Taylor  that 
lie  continued  In  possession  from  1882  nntil 
Newberry  entered  Into  possession.  Bnt 
he  does  state  facts  which  are  tantamount 
to  this,  and  certainly  authorized  the  trial 
Judge  to  so  infer.    He  testified  that  theie 
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\eaa  a  contract  or  aaderatandlDK  between 
Beauely  and  himselt  that  be  could  use  the 
putiture  in  which  this  land  waa  situated 
until  he  (B.)  sold  it,  and  that  this  was 
the  character  of  bis  possession.  Beasely 
euld  It  in  March,  1886,  to  appellee,  who 
went  into  poasesHion.  If  he  was  in  i>OB8es- 
slon  up  to  the  sale  by  Beasely,  and  appel- 
lee's pussesslou  commenced  with  that 
sale,  the  continuity  of  the  poHoesalon  was 
clearly  unbroken.  The  fact  that  the  par- 
ticH  may  have  been  In  possession  of  tbe 
separate  tracts  of  land  included  within 
the  fence,  and  that  thetr  stocli  may  have 
grazed  on  tbe  land  of  appellee,  and  a  con- 
current use  of  tbe  same  by  others,  would 
not  militate  against  the  excluelveuess,  in 
a  leftal  sense,  of  his  posseHslon,  nor  make 
it  the  less  adverse  in  its  character.  Espe- 
cially is  this  so  where  that  use  or  concur- 
rent enjoyment  of  It  by  others  was  In  sub- 
ordination to  appellee. 

The  juddment  of  the  conrt  was  in  favor 
of  Mrs.  M.  B.  Hale  for  five-twelfths  of  the 
land,  or  about  133  acres,  upon  the  theory 
that  the  certiflcate  was  the  separate  prop- 
erty of  her  father,  John  P.  Smith.  Tliere 
was  no  error  in  this.  The  certiflcate,  it  is 
true,  was  Issued  to  Smith  in  1(«54,  which 
was  subsequent  to  his  marrlaite.  But  the 
recitals  on  the  certificate  show  that  it 
wap  issued  for  services  rendered  by  Smith 
in  tbe  army  of  the  republic,  in  1830  and 
1837,  which  was  two  years  prior  to  his 
marriuKe  .  with  appellant  -  Mrs.  Parker. 
The  right  to  the  certificate  having  a«> 
croed  to  taim  before  his  marriage,  which 
occurred  in  IS39,it  was  not  affected  by  ttie 
issuance  of  tbe  certificate  which  was  the 
evidence  of  the  right  after  bis  marriage. 
It  constltnted  a  part  of  bis  separate  prop- 
erty. 

The  evidence  offered  by  tbe  appellee 
failed  to  establish  au  outstanding  title  in 
Bet-k.  The  certiflcate  in  this  case.  No. 
I,7ri9,  was  issued  for  services  rendered  by 
Jubn  P.  Smith  in  the  army  of  the  repub- 
lic of  Texas,  to  his  assignee,  Benjamin 
Graves.  October  2, 1S54.  This  assignment 
was  repudiated  l)y  the  commissioner  of 
claims,  as  appears  from  his  indorsement 
thereun  April  2,  18.57,  "registering  and 
appro  vlng  it  for  the  benefit  of  tbe  original 
assignor,. John  P.  Smitb."  The  patent  is- 
sued to  Smith,  by  virtue  of  the  above 
bounty  warrant,  in  January,  1888.  It  ap- 
pears from  the  field-notes  of  the  survey 
that  the  survey  was  made  for  Graves  in 
Marcb,  18.55.  There  was  a  conveyance  by 
Evans  of  the  land  to  James  B.  Beck,  of 
Kentucky,  in  June,  1850.  In  this  connec- 
tion it  was  proposed  to  prove  by  the  wit- 
ness Beasely  that  be  bought  the  land  at 
tax-sale  in  1882:  was  informed  that  Beck 
owned  it;  wrote  him  that  he  could  re. 
de<'ni  it.  but  Beck  failed  to  do  so,altbongh 
he  claimed  the  laud.  This  testimony  was 
offered  by  the  appellee  for  the  purpose  of 
showing  an  outstanding  title  in  James  B. 
Beck  to  the  land,  and  that  he  held  this 
title  by  prescription.  The  only  evidence 
tending  to  show  that  the  certificate  or 
bounty  warrant  had  been  sold  and  trans- 
terrrd  l>y  Smith  to  Graves  was  the  recital 
pn  tbe  face  of  the  certificate,  and  the  fact 
that  it  appeared  from  the  field-notes  that 
tbe  snrvey  was  made  tor  Graves.  There 
v.l8s.w.nal0— 52 


coold  have  been  no  sale  and  dellverr  of  It 
by  Smith  to  Graves,  because  the  former 
died  eight  years  before  its  Issuance.  Tlie 
effect  of  the  recital  on  its  face,  showing; 
that  it  was  issued  to  Graves  as  assignee, 
was  destroyed  by  the  indorsement  of  the 
commissioner  of  claims  la  April,  1867,  ap- 
proving it  for  "the  benefit  of  John  P. 
Smith,  the  original  assignor,"  which,  un- 
der the  act  of  l^^SA.aathoriiing  that  officer 
to  pass  on  the  genuineness  of  such  assign- 
ments, amounted  to  a  repudiation  of  tlie 
assignment  or  a  finding  against  it.  2 
Sayles'  Early  Laws,  art.  2&42.  While  this 
action  of  the  commissioner  was  not,  it 
has  been  held,  conclusive  as  to  the  as- 
signee, it,  in  view  of  the  legislation  on  tbe 
subject,  together  with  tbe  issuance  of  the 
patent  to  tbe  original  grantee,  was  suffi- 
cient to  preclude  the  court  from  presum- 
ing, from  mere  lapse  of  time,  that  there 
had  been  a  legal  transfer  of  the  certiflcate. 
Walker  v.  Caradine,  78  Tex.  493,  15  S.  W. 
Rep.  31.  The  only  circumstance  on  which 
the  presumption  of  a  transfer  could  be 
base«l  in  this  case  would  be  the  fact  that 
the  flelil-notes  of  the  survey  recited  tha.t 
it  was  made  for  Graves.  This  alone,  we 
are  of  opinion,  would  be  no  more  suffi- 
cient, as  a  predicate  for  the  presumption 
of  a  lawful  transfer,  than  the  lapse  of 
time  in  the  case  cited.  In  either  case,  the 
fact  must  be  presumed.  The  proof  sup- 
porting the  presumption  Is  not  stronger 
in  this  case  than  in  the  case  referred  to. 
Our  concinsion  Is  that  there  was  no  proof 
of  a  valid  transfer  of  tbe  certiflcate  to 
Graves,  and,  this  being  so,  tbe  defendant 
failed  to  establish  his  plea  of  an  outstand- 
ing title.  We  think  the  Judgment  sboald 
be  affirmed. 

Peb  Curiam.   Affirmed,  as  per  opinion  ot 
the  commission  of  appeals. 


DCNCAN  at  al.  T.  Alrxandbr  et  al 

(Supreme  Court  oj  Texcu.    Feb.  10, 189aL) 

HOMHSTBAD— BUSIHEasFROPSBTT— AbAROOHMIHT. 

Uader  Haylea'  CivU  St.  art  2386,  providing 
that  a  homestead  shall  consist  of  land  used  "tor 
the  purposes  of  a  borne,  or  as  a  place  to  ezeroise 
the  calliDg  or  business  of  the  head  of  a  family, " 
a  merchant  abandoned  his  homestead  in  a  store 
by  renting  it  to  a  butcher,  and  moving  into  an- 
other, although  he  had  a  right  to  resume  posses- 
sion at  any  time,  and  was  permitted  to  raise 
vegetables  in  the  back  port  oi  the  lot 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Fayette  coun- 
ty. 

Salt  by  J.  T.  Dnncan  and  others  against 
S.  Alexander  and  others  to  recover  pos- 
session of  certain  laud,  and  for  rents  and 
profits.  There  was  a  judgment  for  de- 
fendauts  as  to  a  portion  of  the  property, 
and  plaintiffs  appeal.    Beversed. 

J.  C.  Brown  and  J.  A.  Duncan,  for  ap- 
pellants J.  Lane  and  A.  L.  Jaekson,  for 
appellees. 

CoLLARD,  J.  This  suit  was  brought 
May  2, 1890,  by  appellants  J.  T.  Duncan 
and  J.  C.  Brown  against  S.  Alexander, 
Jonas  Alexander,  (a  minor,)  L.  S.  Hometh, 
and  C.  Rethke,  alleging  that  tbe^alntUto 
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were  the  owners  \n  fee-altnple  of  lots  2  and 
S  in  block  5  In  the  Elbln  addition  to  the 
town  nf  La  Orange,  and  part  uf  lotH  22S 
and  230  in  block  33  in  the  old  town  of  La 
Orange,— tbat  Is  20  feet  on  tlin  public 
square,  and  running  baclt  perpendicularly 
across  the  lots  to  the  south  line  known 
as  the  "Beef  Market;"  that  while  S.Alex- 
ander was  the  owner  ol  the  land  it  was 
sold  under  execution  on  a  valid  judgment 
against  hlni  and  bought  by  plaintiffs,  to 
whom  deeds  were  duly  made;  that  Alex- 
ander has  by  his  tenants  bad  possession 
of  the  same  to  the  present  time;  that 
Hometh  &  Rethke  set  up  some  kind  of 
claim  to  the  property  as  tenants  of  Alex- 
ander. Prayer  for  all  the  property,  and 
for  rentH.  S.  Alexander  and  Jonas  Alex- 
ander, by  his  guarxlian  ad  litem,  filed  de- 
mnrrer  and  general  denial.  Hometh  A 
Rethke  disclaimed  verdict  and  judgment 
tor  plaintiffs  for  lots  2  and  Sin  blocks, and 
for  defendant  8.  Alexander  for  the  portion 
of  lots  228  and  230,  sued  for  as  a  business 
homestead.  Plaintiffs  appealed.  All  the 
property  was  sold  to  plaintiffs,  as  alleged, 
under  execution  by  virtue  of  a  valid  judg- 
ment in  favor  of  O.  Seligson  &  Co.  against 
S.  Alexander,  rendered  December  5,  18ii7, 
levied  on  the  23d  day  of  May,  1889.  It  was 
agreed  that  Alexander  was  the  owner  of 
the  property  at  the  date  of  the  levy.  The 
beet  market  property  is  aiune  Involved  la 
this  appeal. 

There  are  several  assignments  of  error, 
but  as,  in  our  judgment,  one  of  them  is 
controlling,  we  will  consider  it  alone.  It 
Is  to  the  effect  that  the  verdict  was  unsup- 
ported by  the  evidence,  as  it  showed  that 
the  property  was  not  the  business  home- 
stead of  defendant  8.  Alexander.  Alexan- 
der has  and  had  a  residence  homestead  in 
La  Orange,  separated  from  the  property 
in  suit  by  a  lot  belonging  to  one  Tipps. 
Alexander  owned  two  bouses  adjoining 
each  other  on  lots  223  and  230  in  La 
Orange,  and  he  at  one  time  carried  on  a 
mercantile  business  In  them,  but  in  the 
fall  of  1884  he  mnred  all  his  merchandise 
out  of  the  bouse  in  controversy  into  the 
other,  and  hns  since  constantly  rented 
the  same,  occupying  the  other  house  as 
his  place  of  business.  S.  Alexander's  tes- 
timony presents  the  facts  relating  to 
bouiestead  claim,  and  it  Is  as  follows:  "I 
am  a  married  man,  and  the  head  of  a 
family.  I  own  a  homestead  In  LaOrang«, 
where  I  reside.  It  is  a  part  of  block  33, 
and  fronts  on  Washington  street.  I  own 
40  feet  fronting  on  the  public  square.  It 
is  parts  of  lots  226  and  230  in  block  33,  and 
runs  back  about  160  feet.  I  purchased  the 
property  in  1857.  I  have  merchandised  In 
La  Grange  thirty-eight  years.  I  first 
built  the  house  I  now  occupy  many  years 
ago.  When  my  business  got  so  large,  I 
built  the  house  Involved  In  this  suit,  tonr 
or  five  years  after  the  first.  I  just  extend- 
ed the  sleepers  of  the  first  house,  and 
Joined  the  two  together.  The  one  in  this 
suit  is  larger  by  several  feet  than  the  first. 
I  claim  the  house  as  uiy  place  uf  businesal 
Several  years  ago,  seeing  that  my  busi- 
ness did  not  pay,  I  moved  all  of  ray  goods 
out  of  the  house  involved  In  thix  suit,  and 
moved  them  into  the  house  I  now  oi-cupy. 
I  have  since  been  renting  it  out  constant- 


ly since  the  latter  part  of  1884,  but  I  have 
never  abandoned  it  as  a  place  of  business. 
I  have  rented  it  with  the  understanding 
that  when  I  wanted  the  property  back  I 
could  get  It  at  once.  It  has  been  rented 
for  a  butcher-shop  since  18S5.  I  have  al- 
ways Intended  when  I  got  out  of  debt 
that  I  would  resume  business  again  in 
both  houses.  I  have  never  abandoned  it. 
I  use  portions  of  the  businoss  lots  at  the 
back  side  for  garden  purposes.  I  have 
raised  a  few  Irish  potatoes  there,  and  a 
few  onions.  I  have  always  Intended,  and 
Intend  now,  to  resume  business  In  both  of 
these  adjoining  store-rooms  as  soon  as  I 
extricate  myself  from  my  present  embar- 
rassment. Business  men  of  Galveston, 
friends  of  mine,  have  promised  to  let  me 
have  any  goods  I  want,  whenever  I  get 
ready.  Personally  my  name  has  not  suf- 
fered; my  credit  Is  still  as  good  as  ever. " 
Cross-examined,  he  said:  "In  1887  I  failed 
in  business,  and  made  an  assignraeut.  I 
had  a  store  In  Oiddings,  which  was  run 
by  my  son-ln  law,  Pincres  Zass,  when  the 
assignment  was  made.  I  also  ran  a  store 
here  in  La  Grange,  and  occupied  the  same 
bouse  I  am  now  in,  and  have  occupied  for 
many  years.  When  I  assigned  I  turned 
my  La  Grange  stock  over  to  the  assignee, 
and  I  got  my  son  in  Houston  to  bay  the 
stock  of  goods  from  the  assignee,  and  I 
removed  into  the  store-house,  and  sold 
the  goods  on  commission.  I  have  since 
sold  other  goods  fur  other  parties  on  com- 
mission. I  have  a  stock  of  goods  In  my 
store-house  at  present  worth  f7.50.  The 
stock  of  goods  I  had  In  it  last  year  was 
worth  $17.50.  The  one  I  had  in  1888  was 
worth,  I  suppose,  f50.  The  house  I  now 
occupy  for  my  store-house  is  forty -eight 
feet  long,  eighteen  feet  wide,  and  twelve 
feet  to  the  celling.  It  is  large  enough  to 
hold  the  stock  of  goods  I  now  have,  or  to 
hold  my  stock  of  goods  I  have  had  since 
1884.  In  1884  I  rented  this  house  to  Kiher. 
He  made  candy  in  it,  and  sold  candy  in  It. 
I  got  $17.50  per  month  rent  from  Kiber. 
After  Kiber  left,  I  rented  it  to  Good,  for  a 
butcher's  shop.  After  Good  sold  out  to 
Little  &  Little,  I  rented  it  to  them :  and 
when  they  sold  out  to  Hometh  &  Rethke. 
I  have  rented  it  to  them  ever  since,  f 
rented  It  all  along  after  Kiber  quit  for  $15 
per  month.  The  house  is  subject  to  my 
order  at  any  time  I  want  to  use  It.  I  rec- 
ognize the  map  shown  me  as  a  correct 
map  of  my  property  on  block  SS.  My 
residence  is  on  lot  !S8.  The  homestead  is 
separated  from  the  business  lots  by  the 
Tipps  lot,  No.  251.  The  house  marked 
'20x53'  is  the  butcher-shop.  The  one 
marked '20x48'  Is  the  store-house  I  now 
occupy,  and  I  now  sell  my  goods  In  it. 
My  dally  sales  amount  sometimes  to  10 
cents  a  day,  some  days  25  cents,  and  some 
days  nothing.  The  map  shows  where  the 
well  is,  and  where  the  kiln  for  cooking 
sausage  is.  I  never  raised  any  potatoes 
on  the  back  part  of  the  business  lots  last 
year  nor  the  year  before.  During  the  last 
year  I  sold  the  two  houses  to  a  Mr. Camp- 
bell for  $-2,300.  The  trade  was  closed,  hut 
•  ampboll  backed  out  when  he  heard  that 
plaintiff  claimed  the  lot.  I  was  going  to 
sell  It  to  pay  my  debts  with."  The  fol- 
lowing is  a  copy  of  the  map: 
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We  do  not  think  the  evidence  of  plain- 
tiff  tatniBeir  BuppurtH  tbe  verdict.  Tlie 
principle  la  well  eetablUhed  In  regard  to  a 
bualncHB  homestead  dUtinct  from  the  resi- 
dence iu  a  city  or  town  that  "it  rouet  be 
reasonably  necessary  "  to  the  bualness  or 
calllnK  of  the  head  of  a  family. ^  Shryock 
V.  J^tinier,  67  Tex.  677;  Wynne  v.  Hud- 
son. 66  Tex.  1, 17  S.  W.  Rep  110;  Harga- 
dene  v  Whitfield,  71  Tex.  489,  »  8.  W.  Bep. 
475;  Pfelffer  v.  McNatt.  74  Tex.  641, 12  8. 
W.  Rep.  H21.  In  1884, long beforeAlexandnr 
failed  in  bnainesa,  be  himsKlf  decided  that 
the  property  In  controversy  was  not  nec- 
essary to  bis  bnsinesii.  He  says:  "Several 
years  ago,  seeing  that  my  buainess  did 
not  pay,  I  moved  all  of  my  goods  out  of 
the  house  involved  In  this  suit, and  moved 
them  into  the  house  1  now  occupy.  I 
have  since  been  renting  it  out  constantly 
since  the  latter  part  of  1884. "  At  the  time 
this  was  done  he  had  not  t>een  disturbed 
by  levies.  His  leaving  the  house  was  not 
enforced  by  compulsory  process.  He  had 
not  then  failed  in  business;  but  It  Is  seen 
tbat  his  business  would  not  Justify  the 
Dse  of  both  the  houses,  and  that  the  honse 
he  now  occupies  has  been  sutHcient  for  his 
trade  since  1884.  He  ele<^ted  which  house 
be  would  use,  and  voluntarily  left  the  one 
in  controversy  as  being  unnecessary  In  hlH 
business.  When  It  ceased  to  be  needed  aa  a 
place  of  business  for  the  buainess  be  was 
then  carrying  on,  and  he  left  it  because  of 
that  (net.  It  lost  Its  homestead  charac- 
ter. This  state  of  things  continued  nntil 
Id  I8N7,— say  three  years,— during  which 
time  the  bouse  and  certain  parts  of  the 
lot  wei-e  devoted  to  other  purposes,  and 
during  which  time  be  bad  prononiiced  It 
unserviceable  and  unnecessary  to  bis 
businem.  He  testifies  that  be  did  not 
abandon  the  property,  but  the  facts  show 
that  be  did.  The  law  requires  tbat  the 
occnpbnt  must  have  a  calling  or  business 
to  which  the  property  must  be  reasonably 
necessary.  Applying  this  principle  to  the 
plaintitr's  case,  we  do  not  see  how  the 
business  homestead  right  can  be  main- 
tained In  bis  fHvor.  But  plaintiff's  busi- 
ness had  not  improved  in  1889,  when  the 


>  Sayles'  Civil  8t  art.  2380,  provides  that  a 
homestead  shall  consist  of  land  used  "for  the 
purpose  of  a  home,  or  as  a  place  to  exercise  the 
calling  or  basiness  of  the  head  of  a  family. " 


execution  agalnat  bim  was  levied.  It  was 
still  not  used  In  the  business,  or  required 
for  tbat  purpose.  The  rights  of  the  par- 
ties were  fixed  by  the  facts  existing  at  the 
time  of  the  levy,  at  which  time,  and  for  a 
long  time  prior  thereto,  Alexander  had  a 
business  homestead  other  than  this,  suffi- 
cient, he  says,  for  his  business.  Further 
comment  on  the  testimony  is  not  neces- 
sary. We  are  constrained  to  conclude 
tbat  tbe  verdict  should  have  been  set 
aside,  and  a  new  trial  granted.  Tbe  judg- 
ment should  be  reversed,  and  the  cause  re- 
manded. 

Per  Curiam.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


TouNO  et  a/,  v.  Oarrrtt  et  ah 
(Supreme  Court  qf  Ttxa$.    Feb.  19,  isoau) 

8AI.B— RbHIDT  or  SsLLBKr-DAIfAOES. 

1.  Where  cattle  are  sold  and  delivered  upon 
a  promise  to  ezecote  a  note  due  in  nine  months 
for  the  price,  the  vendee's  refusal  to  execute 
such  note  constitutes  a  breach  of  contract  which 
gives  the  vendor  an  Immediate  right  of  action. 

2.  In  tbe  absence  of  fraad  or  misrepresen- 
tation, tho  measure  of  damages  in  such  a  case  is 
the  contract  price. 

Appeal  from  district  court,  Tarrant 
county. 

Action  by  Blanche  Garrett  and  M.  L. 
Garrett  against  W.  C.  Young  and  J.  M. 
Kuben  to  recover  damages  for  breach  of 
contract.  Plaintiffs  recovered  Judgment, 
and  defendants  appeal.    Afllrmed. 

Camp  ACamp  and  I.  P.  Hutebeaon,  for 
appellants. 

Hbnbt,  J.  This  suit  was  broaght  by 
the  appellee  to  recover  da  mages  torbreuch 
of  contract.  Her  petition  alleged  that 
about  tbe  5tb  day  of  August,  1891,  she  sold 
and  delivered  to  appellants  9^  bead  of  cat- 
tle, for  which  they  promised  to  pay  her 
$15.25  per  bead  by  executing  to  her  tbeir 
promissory  note  of  said  date,  to  become 
due  in  nine  months  from  date,  at  the  rate 
of  10  per  cent,  per  annum.  Tbe  petition 
charges  tbat  defendants  refused  to  execute 
to  her  their  note  for  tbe  price  of  a:ild  cat- 
tle, or  to  pay  lier  therefor.  Plaintiff's 
original  petition  was  filed  on  the  30tb  day 
of  August,  1891.  npon  the  verdict  of  a  ]u> 
ry  Judgment  was  rendered  for  tbe  plaintiff 
for  tlie  contract  price. 

The  assignments  of  error  present  tbe  fol- 
lowing questions:  (1)  Tbat  tbe  court 
erred  in  overruling  defendants'  excep- 
tions to  the  petition  on  theground  that  it 
failed  to  allege  the  value  of  the  cattle,  and 
that  It  showed  that  tbe  suit  for  the  con- 
tract price  was  prematurely  brought.  (2) 
That  the  court  erred  in  charging  tbe  Jury 
to  find  tor  the  plaintiff  tbe  contract  price 
of  the  cattle,  there  being  no  evidence  tbat 
they  were  worth  that  price,  and  it  ap- 
pearing tbat  this  was  a  suit  for  the  con- 
tract price,  begun  before  the  debt  became 
due.  The  defendants,  among  other  things, 
pleaded  tbat  they  contracted  lor  the  cat- 
tle before  they  saw  them,  and  that  the 
plaintiff  made  fraudulent  representations 
about  them,  by  which  they  were  deceived. 
The  evidence  upon  this  iSHue  and  with  re- 
gard to  tbe  time  and  place  aqd  circum- 
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•tancee  of  the  delivery  of  the  cattle  was 
<ooflicttiiK.  The  conrt  eave  the  defend- 
■MDtii  the  beneflc  of  a  proper  cbarge  npon 
the  iBsaes  of  misrepresentation  and  frand, 
•t)ut  directed  the  jury,  if  they  did  not  find 
tor  them  on  that  Issne,  to  retnrii  a  verdict 
tor  the  plaintilf  (or  the  contract  price. 
We  think  the  charge  was  correct.  The 
price  of  the  cattle  was  afcreed  npon,  and 
they  were  to  be  delivered  to  the  agent  of 
the  ddendants.  The  defendants  were 
hound  to  execute  their  note,  payable  in 
nine  monthii,  lor  the  price  stipniated. 
'When  they  refused  to  execute  the  note 
they. committed  a  breach  of  the  contract, 
■and  crave  to  plaintiff  the  right  to  sue  im- 
mediately for  the  price.  The  defendants 
•did  not  have  the  right  to  violate  the  con- 
tract with  regard  to  the  execution  of  the 
■nnte,  and  sttll  have  the  credit  that  was 
-agreed  to  be  given  them.  The  plaintiff's 
right  to  sue  arose  out  of  the  breach  of  the 
agreement  to  execute  the  note,  and  the 
damages  in  such  cases  are  the  price  of  the 
property.  Uanna  v.  Mills,  21  Wend.  9U: 
Hays  V.  Weatherman,  14 Ind.  341 ;  RInehart 
V.  Olwlne,  6  Watts  &  S.  162;  Ben}.  Sales, 
S§  764,  765.    The  judgment  la  affirmed. 


Ibtin  ▼.  Ferguson  et  al. 
(Supreme  Court  of  Texaa.    Feb.  19, 1893.) 

-BXBCDTION— B^LS— EQUITABLa  RbLUV  —  InSTBUO- 
T10N8. 

1.  Where  a  money  Judgmont  is  afflrmed  by 
'the  supreme  court,   which    thereupon    renders 

Judgment  against  the  appellant  ana  the  sureciea 
on  his  eupersedeae  bond,  execation  should  issne 
on  the  Judgment  of  the  supreme  coart,  and  not 
on  the  judgment  appealed  from. 

2.  Where  such  execution  purports  to  have 
been  issued  on  the  origiaal  ludgment,  names  only 
one  plaintiff,  although  there  are  in  fact  sevei-al 
plalntiflb,  names  the  appellant  as  the  only  de- 
fendant, and  misstates  the  date  on  which  It  is  is- 
sued, in  violation  of  Rev.  8t  art.  9261,  which  re- 
quires execation  to  "correctly  describe  the  judg- 
ment, staUng  the  court  wherein  rendered,  the 
names  of  the  parties,"  eta,  a  sale  under  such 
executiou  of  land  worth  from  <11,(X)0  to  S^l.OOO 
for  t3,2dO  will,  on  account  of  suub  defects, 
coupled  with  the  inadequacy  of  the  price,  be  set 
aside  at  the  suit  of  the  judgment  debtor. 

8.  It  is  not  error  in  such  a  case  to  refuse  to 
instruct  the  jury  that  to  entitle  plaintiit  to  the 
relief  sought  he  must  show  not  only  that  the 
land  sold  for  an  inadequate  price,  but  that  this 
resulted  from  fraud  or  irregularity  on  the  part 
of  defendants,  calculated  to  prevent  the  laud 
from  bringing  a  fair  priue. 

Appeal  from  district  court,  Hardin 
county. 

Action  by  John  P.  Irvln  against  0.  R. 
Ferguson,  John  R.  Bevll,  and  W.  A.  Mc- 
Clelland to  set  aside  a  sheriff's  sale.  De- 
fendants obtained  Judgment,  and  plaintiff 
appeals.    Buversed. 

Douglass  &  Lnaier,  tor  appellant. 
O'Brien  &  O'Brien,  for  appellees. 

jjTAYTON,  C.  J.  This  suit  was  brought 
by  appellant  to  set  aside  sale  and  sheriff's 
deed  to  4,268  acres  of  land.  On  April  1, 
1890,  John  R.  Bird  and  27  other  persons 
recovered  a  judgment  in  the  district  court 
(or  Hardin  county  against  John  P.  Irvin 
(or  f] ,445.01,  besides  cost  of  suit;  but  from 
that  judgment  Irvin  appealed  to  this 
court,  xlvlng  a  auperaedeas  bond,  and  on 


final  hearing  that  judgment  was  affirmed, 
and  judgment  entered  that  appellees  "re- 
cover from  the  appellant,  John  P.  Irvin. 
and  his  sureties,  Ben  Kiam  and  S.  K.  Mc- 
Ilhenny,  the  amount  adjudged  below,  and 
all  costs  in  this  behalf  incurred."  The 
mandate  IsHued  on  April  16, 1891.  and  on 
April  22,  1891,  the  execution  under  which 
the  sale  was  made  went  into  the  hands  of 
the  sheriff,  who  levied  upon  and  sold  the 
land.  The  names  of  all  the  plaintiffs 
were  given  In  the  judgment  rendered  in 
the  district  court, as  well  as  that  rendered 
by  this  conrt,  but  the  execution  under 
which  the  sale  was  made  gave  the  name 
of  no  plaintiff  but  that  of  John  B.  Bird, 
and  it  was  tested  as  follows:  "Witness 
my  band  and  official  seal,  at  office  in 
Kounti,  this  22nd  day  of  April,  1890. 
[L. 8.]  Attest:  E.H. Collins, aerk."  The 
indorsement  on  the  execution  showed 
that  it  was  Issued  on  April  22, 1891,  and 
this  was  shown  by  the  testimony  of  the 
clerk  to  be  the  true  date.  The  execution 
purports  to  have  been  issued  under  the 
judgment  rendered  In  the  district  court, 
and  makes  no  reference  whatever  to  the 
judgment  of  this  court.  It  declared  that 
•*  John  R.  Bird  et  als. "  recovered  a  Judg- 
ment against  appellant  for  the  sum  of  $1,- 
445.01,  and  the  further  sum  of  $153.20  for 
costs,  all  of  which  it  commanded  the  sheriS 
to  make;  but  an  examination  of  the  bill 
of  roMts  attached  to  the  execution  allows 
that  976  of  this  sum  was  forcosts  incurred 
on  appeal.  The  execution  was  against 
Irvin  alone,  and  the  land  was  bought  by 
appellees  at  sheriff's  sale  tor  S3.280,  while 
its  value  at  that  time  isestimated  at  from 
$14,000  to  521,000.  Appellant  tendered  to 
appellees  the  sum  bid  at  sheriff's  sale, 
with  interest  thereon,  and,  this  being  re- 
fused, it  was  paid  in  court  (or  their  benctit. 
The  statute  requires  that  an  execution 
"shall  correctly  describe  the  judgment, 
stating  the  court  wherein  and  time  when 
rendered,  the  names  of  the  parties."  etc. 
Rev.  St.  art.  2281.  The  execution  in  ques- 
tion does  not  describe  any  judgment  shown 
to  have  been  rendered  by  the  district  court 
for  Hardin  county,  in  that  it  deacribed  a 
judgment  for  costs  which  that  court  did 
not  render.  It  failed  to  give  the  names  of 
the  parties  plaintiff,  although  given  in  the 
Judgment  of  tbe  district  court  and  in  the 
judgment  of  this  conrt.  It  is  of  great  im- 
portance that  persons  desiring  to  pur- 
chase at  execution  sales  shall  have  means 
to  determine  the  validity  of  the  writ, 
which  Is  the  authority  to  make  the  sale; 
and  that  they  may  have  this  the  statute 
declares  what  facts  shall  be  stated  In  tbe 
execution  for  tbe  Identiflcatlsn  of  the 
judgment  as  well  as  for  some  other  pur- 
poses, all  of  which  tends  to  make  proper- 
ty sell  for  a  fair  price  by  enabling  persons 
desiring  to  purchaKC  to  ascertain  whether 
the  writ  is  founded  on  a  valid  Judgment 
authorizing  its  Issuance.  Such  non-com- 
pliance with  the  statute  may  be  deemed 
<inly  irregularities,  but  they  are  such  as 
may  well  excite  doubt  in  tbe  minds  of  per- 
sons desiring  to  purchase  as  to  the  validi- 
ty of  the  process ;  and  If,  from  such  de- 
scription as  may  be  given,  no  judgment 
corresponding  in  all  respects  can  be 
found,  then    doabt   wIU    be  greatly    In- 
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creasnd,  all  of  wbteta  tends  to  the  Injury  of 
both  debtor  and  creditor,  and  will  even. 
If  Buetaincd  when  property  does  not  Bell 
for  a  fair  price,  result  to  the  benefit  of  such 
persoii  as  may  be  wIlUuK  to  speculate  up- 
on the  validity  of  process  not  in  the  form 
prescribed  by  law.  The  statute  requires 
sacb  writs  to  be  dated  and  tested  by  thn 
cleric,  with  the  seal  of  the  coart  impressed 
thereon,  and  tli"  date  of  their  issoance  to 
he  noted ;  and  they  are  made  returnable  to 
the  next  term  of  the  conrt.  or  in  80,  60,  or 
90  days.  If  so  directed  by  the  plaintiff,  his 
agent  or  attorney.  Bev.  8t.  arts.  1443, 22S2. 
A  sale  of  real  estate,  made  after  the  re- 
turn-day of  an  execution,  is  inoperative. 
If  we  look  to  the  date  given  by  the  clerk 
in  att<«tin£:  the  writ,  we  see  that  more 
titan  one  year  elapsed  between  that  time 
and  date  when  the  land  was  sold;  and,  If 
that  be  doemed  tbe  date  wbeu  the  writ  is- 
sued, it  would  appear  to  a  purchaser  that 
tbe  ndlcer  had  no  power  to  sell.  Jf,  how- 
ever, the  indorsement  or  notation  of  the 
time  of  issue  be  deemed  the  true  date  of 
issuance,  then  tbe  return-day  bad  not 
passed  when  the  sale  was  made:  butwltb- 
uut  some  explanation  in  re|B:ard  to  the  ap- 
peal, which  suspended  tbe  ritfht  to  execu- 
tion, a  question  would  arise  in  the  mind 
of  a  purchaser  whether  the  JndKment 
miKbt  not  be  dormant,  and  Ills  purchase 
subject  to  be  set  aside.  Process  is  said  to 
be  issued  when  it  is  made  out  and  placed 
in  tbe  bands  of  a  person  authorized  to 
serve  it,  and  with  intent  that  it  shall  he 
served;  and  it  would  be  deemed  issued 
when  placed  in  possession  of  one  entitled 
to  have  it  served,  or  of  his  a>;eiit,  In  deter- 
miiiins;  when  it  would  be  returnable.  The 
purpose  of  baving  the  time  writs  issue 
noted  on  them  is  not  very  clear,  for  this 
ought  to  appear  truly  in  the  attestation, 
which  is  under  the  seal  of  tbe  court,  and 
the  officer  receiving  it  is  required  to  enter 
thereon  the  day  and  the  hour  It  ^omes  to 
his  hands.  The  clerk  is  also  required  to 
keep  an  execution  docket,  in  which.  In 
addition  to  other  matters  of  description, 
"(be  date  of  issuing  the  execution,  to 
whom  delivered, and  thn  return  of  tbe  offi- 
cer thereon, "  must  be  stated.  Rev.  St.  art. 
2::(.')2.  The  esecntiou  in  question,  while  on 
Its  face  not  irregular  as  to  time  of  issn- 
ance,  showed  that  tbe  returu-duy  had  lung 
pasaed  when  the  sale  was  made:  and  if 
we  look  to  the  indorsement  of  date  when 
the  writ  issued,  that,  in  connection  with 
the  face  of  the  writ,  would  -show  that  it 
waa  the  first  writ  isaoed,  and  tbat  more 
than  a  year  bad  elapsed  after  tbe  judg. 
roent  was  rendered,  before  tbat  was  done. 
There  were  such  irregularities  in  the  pro- 
cess as  would  aflect  such  a  sale,  and  tend 
to  deter  prudent  men  from  bidding  for  the 
property,  who  otherwise  might  have  de- 
sired to  purchase  it,  and  be  willing  to  pay 
a  fair  price  forit.  We  are  not  prepared  to 
bold  tbat  any  of  tbe  irregularities  referred 
to  would,  under  the  execution  and  sale, 
render  it  void ;  and  it  may  be  conceded 
that  tbe  sale  ought  not  to  be  set  aside  as 
against  a  onrchaser  who  was  in  no  way 
respoiisi  ble  for  these  In-egularl  ties,  solely 
because  of  their  existence ;  but  purchasers 
are  charged  with  notice  of  every  defect  in 
an  execution  which  appears  upon  ita  face, 


or  is  developed  by  examination  of  the- 
Judgment  on  which  it  is  based,  and  when, 
from  those  sources,  they  are  advised  of 
such  irregularities  as  are  calculated  to 
cause  property  to  sell  for  less  than  Its 
value,  they  cannot  complain  If,  for  inade- 
quacy of  price,  presumably  Induced  by 
such  defects,  a  court,  on  application  of  the 
same,  made  in  proper  time  and  manner,. 
Tacntes  the  sale. 

The  court  instructed  the  Jury  that  to^ 
entitle  appellant  to  the  relief  sought  he 
must  show  not  only  that  the  land  sold  for 
an  inadequate  price,  but  that  this  resulted 
from  fraud  or  Irregularity  on  the  part  of 
defendants,  or  some  one  of  them,  calcu- 
lated to  prevent  the  land  from  bringing 
a  fair  price;  and  we  are  of  opinion  that 
nnder  the  evidence  this  charge  should  not 
have  been  given.  The  cases  of  WilliamS' 
v.  Ball,  52  Tex. 610;  Fitch  v.Boyer,61  Tex. 
844;  Hancock  v.  Meti,  15  Tex.  210,— were 
cases  in  which  collateral  attacks  were 
made  on  sales  nnder  execution,  and  have 
no  bearing  on  the  question  before  us,  for 
this  Is  a  direct  proceeding,  instituted  soon- 
after  tbe  sale  was  made  to  set  it  aside. 
As  said  In  Pearson  v.  Flanagan,  52  Tex. 
280,  "the  weight  of  authority,  including- 
thatof  tbiR  conrt, is  that  mere  Inadequacy 
of  price,  of  Itself,  Is  not  sufficient  to  set 
aside  a  sberltr's  sale  otherwise  valid,  but 
that  gross  inadequacy  of  price,  in  connec- 
tion with  slight  additional  facts  showing 
fraud,  irregularity,  or  other  circumstances 
calculated  to  prevent  tbe  property  from 
bringing  something  like  ita  reasonable 
value,  might  avoid  the  sale.  Freem. 
£x'nB.  S  309;  Allen  v.  Stephanes,  18  Tex. 
658;  Chamblee  v.  Tarbox,  27  Tex.  139. 
What  those  additional  circumstances  are, 
depends  upon  the  facts  of  the  particular 
case;  but  we  think  It  snfe  to  say  that 
they  should  be  such  as  are  not  attriba. 
table  to  tbe  direct  agency  of  the  defend- 
ant In  execution.  Freem.  Ex'ns,  §  809; 
Law  V.  Smith,  4  Ind.  56."  And  we  may 
now  add  tbat  such  defects  in  an  execution 
as  are  found  in  that  nnder  consideration, 
coupled  with  kreat  inadequacy  of  price, 
must  be  deemed  sufficient  to  authorlie  the 
setting  aside  of  a  sale,  although  the  pur- 
chaser may  not  have  been  guilty  of  any 
fraud,  may  not  have  caused  the  Irregulai^ 
Itles,  or  may  not  have  brought  about  the 
circumstances  leading  to  tbe  sale  of  prop- 
erty for  an  inadequate  price;  for,  having 
bought  with  notice  of  Irregularities  cal- 
culated to  bring  about  such  a  result,  to 
which  the  owner  of  the  property  In  no 
way  contributed,  he  cannot  claim  that 
protection  which  public  pulley  requires 
should  be  given  to  purchasers  at  such  sale, 
who  pnrctiase  under  process  which  neitber- 
on  its  face  nor  in  connection  with  the 
Judgment  gives  notice  of  irregularities  cal- 
culated to  induce  doubt  as  to  the  validity 
of  tbe  sale.  Cleveland  v.  Simpson,  77  Tex. 
m.  13  S.  W.  Hep.  851 ;  McKay  v.  Bank,  76 
Tex.  184,  12  S.  W.  Rep.  529;  Weaver  v.  Nu- 
gent, 72  Tex.  280,  10  S.  VV.  Rep.  458;  Taul 
V  Wright,  45  Tex.  394;  Cook  v.  Sparks,  47 
Tex.  2ij.  In  case  last  cited  It  was  said: 
"It  Is  contended  that  after  the  return  of  a 
writ  a  motion  cannot  be  entertained  to 
set  it  aside.  That  may  be  so  where  there 
is    merely   a    formal    defect.     Portia   ▼. 
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Parker,  8  Tex.  28.  Bat  on  a  motion  to  set 
aside  a  ]evy  or  sale  tbe  execution,  and  the 
circumstances  under  which  ItwasisRued, 
and  tbe  Judgment  on  which  it  is  based,  as 
well  as  extraneous  facts  affecting  their 
validity,  may  be  Inquired  into  by  tbe 
court.  Scott  ▼.  Allen,  1  Tex.  612;  Burnett 
T.  Gamble,  Id.  132;  Martin  t.  Bice,  16 
Tex.  160.  " 

We  are  of  opinion  that  in  cases  where 
a  Judgment  for  money  has  been  appealed 
with  aupenedeaa  bond  by  sole  defendant, 
or  by  all  the  defendants,  when  there  are 
more  than  one,  and  on  bearing  has  been 
affirmed  by  this  court  with  the  ordinary 
judgment  against  appellant  and  tbe  sure- 
ties on  the  appeal-bond,  that  execution 
should  Issue  on  tbe  Judgment  of  thiscourt, 
and  not  upon  the  Judgment  appealed 
from:  for  tbe  Judgment  of  this  court  fixes 
the  true  liability  of  every  person,  and  de- 
termines the  highest  sum  for  which  execu- 
tion may  issue,  while  the  Judgment  of  tbe 
district  court  does  not  fix  the  liability  of 
tbe  sureties  on  the  appeal-bond,  nor  au- 
thorize an  execution  forthecostsot  appeal, 
nor  for  any  damages  that  may  be  award- 
ed by  this  court.  This  is  the  connse  con- 
templated l>y  tbe  statute.  Rev.  Ht.  art.  1(67. 
Martin  v.  BIco,  16  Tex.  157 :  Cook  v.  Sparks, 
47  Tex.  2K.  In  thus  IsBuiug  an  execution 
the  clerk  of  the  district  court  should  recite 
in  the  wTlt  the*  fact  of  rendition  of  tbe 
former  Judgment  by  the  district  court, 
the  appeal  therefrom,  and  the  rendition  of 
the  Judgment  of  afiSrmance  by  this  court, 
with  such  particularity  as  to  enable  a  per- 
son, from  the  reference  thus  given,  to  see 
upon  what  authority  the  clerk  acted  in 
issuing  the  writ;  but  a  writ  would  not  be 
void  which  did  not  contain  such  recitals, 
and  they  would  only  become  Important 
when  the  property  Is  sold  for  an  Inade- 
quate price,  or  upon  motion  to  quash  tbe 
writ,  and  even  then  might  not  be  given  a 
controlling  influence  If  the  Judgment  of 
this  court  was  described  in  the  writ  ns 
the  statute  requires.  There  are  several 
assignments  of  error,  but  It  is  not  neces- 
sary to  notice  them  separately,  for  what 
has  been  said  disposes  of  the  most  sub- 
stantial and  controlling  questions  in  the 
case.  The  Judgment  will  be  reversed,  and 
the  cause  remanded. 


Nashville  Thobt  Co.  v.  Fourth  Nat. 
Bank. 

(Swpreme  Court  wf  Tennestee.    KArch  8, 1893.) 
Skt-Of»  agaiicbt  Iksoltbnt — Dbbt  kot  Dub — As- 

SIONBB    XOB    BBNBHT    Of     CbBDITOHS  —  POWBBB 

or. 

1.  An  assignee  for  the  benefit  of  creditors 
takes  the  cboses  in  action  of  his  aBsi^nor,  not  as 
a  parctiaser  for  value,  but  as  a  volunteer,  and 
therefore  subject  U>  all  pre-existing  defenses  and 
equities. 

i.  A  bank  bas  the  equitable  right  to  set  off, 
against  deposits  made  with  it  by  an  insolvent 
before  making  an  assignment  for  tbe  beneht  of 
creditors,  notes  payable  to  it  from  the  insolvent, 
though  at  the  time  of  the  assignment  the  notes 
are  not  yet  due. 

S.  An  agreed  case,  submitted  to  the  chancel- 
lor after  the  maturity  of  the  notes,  wherein  the 
assignee  asserted  its  right  to  recover  the  depos- 
its, and  tbe  bank  sought  to  have  declared  valid 
its  i-efusal,  before  the  maturity  ol  the  notes,  to 
deliver  tbe  deposit  to  the  assignee,  was,   in  af- 


fect, a  suit  by  the  assignee  to  recover  the  depos- 
its, and  the  set  oS  was  properly  allowed,  under 
Mill  &  V.  Code,  S  8088,  snbsec.  1,  providing  that 
the  defendant  may  plead,  by  way  of  set-off,  mot- 
ual  demands  held  by  him  against  the  plaintiff  at 
the  time  of  action  brought,  and  matured  when 
offered  in  set-olL 

Appeal  from  chancery  court,  Darldson 
county ;  Andrrw  Allison,  Judge. 

Action  by  tbe  Nashville  Trust  Company 
against  the  Fourth  National  Bank  to  re- 
cover certain  deposits.  Decree  for  defend- 
ant.   Complainant  appeals.    Affirmed. 

E.  H.  East  and  J.  C  McReynolda,  for 
appellant.  Dickeaeon  A  Fraaer,  for  ap- 
pellee. 

Pitts,  Special  Judge.  The  Conndl-Hall- 
McLester  Company,  a  Tennessee  mercan- 
tile corporation  located  at  NasbTille.  exe- 
cuted a  general  assignment  to  tbe  I^ash- 
ville  Trust  Company,  for  tbe  benedt  of 
creditors,  on  tbe  4tb  day  of  June,  1891. 
Tbe  deed  of  assignment  conveyed  to  the 
assignee  all  the  property  and  iwsets  t>e- 
longlng  to  the  assignor  company,  sched- 
ules being  annexed  under  oath,  specifying, 
among  other  things,  all  moneys  on  de- 
posit In  the  Fourth  National  Bank  ol 
Nashville.  Atthediiteof  the  assignment 
the  assignor  company  had  on  deposit, 
subject  to  its  check.  In  said  bank, 
$6,222.66.  and  the  bank  held  its  four  notes 
for  borrowed  money,  due  as  follows: 

One  due  July  8,  1891,  for tlO,000  00 

One  due  July  17,  1891,  for 4,600  00 

One  due  July  18,  1891,  for 9,000  00 

One  due  Augustas,  1891,  tor 4,500  00 

Making  s  total  of tS8.000  00 

The  bank,  after  the  assignment  was 
made  and  noted  for  registration,  and  on 
the  same  day  it  was  made,  with  knowl. 
edge  of  the  assignment,  applied  said  de- 
posit to  tbe  credit  of  the  assignor  upon 
its  iudelftedness  to  the  bank  on  the  above- 
stated  notes.  Within  three  days  after  the 
assignment  the  assignee  drew  its  check 
upon  the  bank  for  the  amount  of  tbe  de- 
posit, caused  tbe  same  to  be  presented  for 
payment,  and  payment  was  refused. 
The  assignor  Is  insolvent,  and  was  insolv- 
ent at  the  date  of  tbe  asslgnmeat,  and 
will  not  pay  its  debts  in  full.  On  the  4th 
day  of  December,  1M91,  the  assignee  and 
the  Fourth  National  Bank  submitted  an 
agreed  case  to  the  chancery  court  at  Nash- 
ville for  decision  upon  the  foregoing  tacts ; 
the  assignee  claiming,  as  stated  in  tbe 
agreed  case,  "that  It  had  the  right  to  col- 
lect the  deposit,  and  that  it  still  has  such 
right,  or,  if  it  has  not  this  right,  that.  In 
tbe  pro  rata  distribution  of  the  proceeds 
of  tbe  assets  among  the  creditors  of  tbe 
Connell-Hall-McLester  Company,  it  has 
the  right  to  charge  said  bank  with  the 
sum  so  on  deposit  and  appropriated,  as 
so  much  cash  received  on  its  pro  rata 
share  of  said  proceeds  upon  its  debt  of 
$28,000;"  and  the  bank  claiming  "that  It 
had  tbe  right  to  appropriate  said  deposit 
In  payment  on  said  notes,  prove  Its  debt 
for  the  balance,  and  collect  its  pro  rat» 
share  of  the  trust  tuiid  on  said  balance  as 
other  creditors,  and  that  It  now  has  such 
right."  These  questions  were  submitted 
for   decision,    with    the.~agreemant   tbat 
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cofitB  •bonld  be  paid  by  the  losing  party. 
The  chancellor  held  fur  the  defendant,  the 
bank,  groandlng  his  declnlun  npou  the 
doctrine  of  equitable  8etH>tf,  and  the  com- 
plainant baa  appealed. 

Two  queetiona  are  now  presented  for 
decialon.  The  first  la  whether  the  doc- 
trine of  equitable  set-off  applied,  and  gave 
to  the  bank,  inamediately  upon  the  assign- 
nient  being  made  and  tbe  Insolvency  uf 
the  assignor  establltthed,  tbe  right  to  have 
the  deposit  credited  npon  or  allowed  as 
a  set-off  against  tbe  indebtedness  of  the  as- 
signor not  tli«n  due.  The  complainant's 
ronnsel  argues,  witb  much  force  and 
plansiblllty,  that  tbe  mere  fact  that  one 
of  tbe  parties  to  independent  croas-indebt- 
edness  is  insolvent  constitutes  no  ground 
for  equitable  set-otf ;  tbatsomecnnnectlun 
of  dependence,  or  "rautnai  credit,"  in  ad- 
dition to  insolvency,  is  essential ;  that 
more  especially  Is  this  so  when  tbe  Indebt- 
ednesM  of  one  of  the  parties  Is  nut  due,  and 
that,  too,  of  the  party  who  is  seeking  to 
obtain  tbe  set-off:  that  to  apply  the  doc- 
trine of  set-utl  to  such  a  case  would  be  to 
allow  a  party  to  collect  a  debt  betore  It  Is 
due.  without  the  consent  of  his  debtor, 
and  thus  violate  the  contract  whirb  the 
parties  have  made;  and  that  in  this  case 
snch  a  result  would  give  the  bank  a  pref- 
erence over  other  creditors  of  the  assignor, 
and  violates  the  statute  which  provides 
for  the  equal  pro  rata  distribution  of  the 
assets  ot  insolvent  debtors  under  general 
asHlgnments,  as  well  as  the  like  statutory 
provisions  in  regard  to  Insolvent  corpora- 
tions. On  the  other  hand,  it  is  argued 
with  equal  force  and  plausibility  for  de- 
fendant that  Insolvency  is,  of  itself,  a 
sufticient  ground  for  equitable  setoff, 
without  any  connection  or  "  mutual  cred- 
it" between  the  debts  or  parties;  that 
connection  and  Insolvency  are  spparate 
and  distinct  grounds  for  such  relief,  each 
being  alone  sufficient;  that,  where  Insolv- 
ency exists,  It  makes  no  difference  that 
the  indebtedness  on  one  side  is  not  due, 
nor  which  party  is  Insolvent, — whether 
the  party  set^klng  the  set-olf  orthe  party 
resisting  it;  that,  under  the  statutes  pro- 
viding for  tbe  equal  pro  rata,  distrlhutlon 
of  the  assets  of  insolvent  persons  and  cor- 
porations, tbe  assets  ot  the  insolvent.  In 
revpeet  to  rhoses  in  action,  are  only  the 
balances  due  the  insolvent  estate  after 
dedncting  all  proper  credits,  counter- 
claims, and  set-offs,  as  its  liabilities  are 
only  the  balances  due  from  it,  ascertained 
in  like  manner,  and  therefore  that  to  al- 
low tbe  set-olf  claimed  in  this  case  is  not 
to  dlaturb,  but  to  preserve  and  enforce, 
equality  among  creditors;  and  that  to  re- 
fuse it  would  tie  to  give  other  creditors  a 
preference  over  the  bank,  and  work  injus- 
tice to  the  latter  by  compelling  it  to  pay 
In  foil  what  it  owes  to  tbe  insolvent,  and 
take  a  pro  rata  on  what  the  Insolvent 
owes  it. 

The  second  question  is,  the  indebtedness 
on  both  sides  being  due  when  tbe  agreed 
case  was  filed,  whether  the  bank  has  the 
legal  right  of  set-olf.  On  this  question,  in 
addition  to  tbe  contentions  already  sug- 
gested, it  is  insisted  for  complainant  that 
the  rights  of  the  parties  were  fixed  nt  the 
date  of  the  assignment,    and,    the   bank 


having  no  right  to  set-ott  at  that  date,  it 
has  not  such  right  now ;  that  the  lapse  of 
time  did  not  enlarge  defendant's  right  in 
tbls  respect;  and  that  tbe  assignee  repre- 
sents the  creditors  ot  the  assignor,  and 
not  the  assignor  only ;  and  therefore  that 
the  assignee  Is  not  to  be  regarded  as 
standing  in  the  shoes  of  the  assignor  sim- 
ply. On  the  other  hand,  It  is  Insisted  for 
defendant  that  the  assignee  takes,  not 
only  as  a  volunteer,  subject  to  all  the 
equities  existing  against  the  assignor, and 
nut  as  a  purchaser  for  value,  but  also  as 
the  personal  representative  of  the  asslgn< 
or,  and  stands  tor  and  In  tbe  place  of  tb« 
assignor  in  all  respects,  except  as  to  pert 
Honal  liability;  that  the  agreed  case  Is,  in 
effect,  a  suit  to  recover  the  deposit  by  tb« 
Cimnell-Hall-Mcl^tfter  Company,  by  Its 
assignee  and  personal  representative, 
and  that,  the  debts  being  mutual  and  all 
due,  the  bank  has  the  legal  right  of  set>otf 
to  the  extent  of  the  deposit. 

Opposed  as  they  are  to  each  other,  the 
positions  of  counsel  are  each  supported 
by  tipparently  weU-connldered  cases  on 
both  o(  tbe  general  questions  statitd ;  but 
no  adjudication  of  this  court,  upon  a  sim- 
ilar state  of  facts,  has  been  cited,  nor  is 
the  court  aware  of  any  case  in  this  state 
in  which  the  precise  questions  here  raised 
have  been  decided.  Tbe  adjudged  cases 
in  this  country  and  In  England,  and  the 
text-books  founded  upon  them,  are  in 
hopeless  and  irreconcilable  conflict  on 
many  ut  the  points  Involved.  Any  effort 
to  reconcile  them  would  be  utterly  futile. 
There  is  no  touchstone  of  reanou  that 
will  distinguish  and  harmonise  them  upon 
any  general  principle  applicable  to  all  ot 
them,  for  their  antagonism  is  not  appar- 
ent, simply,  but  real  and  fundamental. 
They  but  furnish  one  of  tbe  many  iUustrtk- 
tions  of  that  diversity  of  Judgment  whicb 
is  inherent  In  tbe  minds  of  men,  which 
often,  out  ot  substantially  simUar  raw 
materials  and  general  conditions,  has 
founded  and  built  up  dissimilar  systems  ot 
Jurisprudence,  and  which  too  often  proves 
a  delusion  and  snare  to  the  worshiper 
of  mere  precedent.  We  must  therefore 
look  for  guidance  to  the  policy  ot  our  own 
state  on  tbe  general  subject,  and.  to  the 
principles  Involved  which  appear  to  b« 
sustained  by  reason  and  the  weight  ot  au- 
thority; and,  first  of  all,  It  must  be  re- 
membered that  tbe  doctrine  of  set-ott, 
whether  legal  or  equitable,  is  essentially 
a  doctrine  of  equity.  It  was  that  natural 
Justice  and  equity  which  dictates  that 
tbe  demands  of  parties,  mutually  indebt- 
ed, should  be  set  olt  against  each  other, 
and  only  the  balance  recovered,  that  gave 
birth  to  the  idea  ol  accomplishing  the  re- 
sult in  a  Judicial  proceeding.  The.  com- 
mon law,  for  simplicity  of  procedure,  de- 
termined otherwise,  and  held  that  each 
claim  must  be  prosecuted  seperately. 
"The  natural  sense  ol  mankind,"  says 
Lord  Mamsfikld.  "  was  first  shocked  at 
this  In  the  case  o(  bankrupts;  and  it  was 
provided  for  by  4  Anne,  c.  17,  S  H,  and  5 
«ieo.  II.  c.  30.  8  28. "  Oree  v.  Farmer,  4 
Burrows,  2214.  2220,  cited  in  2  Story,  Eq. 
.Tur.  §  1438.  "In  pursuance  of  these  old 
statutes,  and  of  the  dictates  oleqnlty, " 
says    the   supreme   court   of   tbe  United 
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States  in  Cart  v.  Hamtlton,  129  U.  S.  255, 
266,  9  Sup.  Ct.  Rep.  296, "  thp  principle  of  set- 
oif  between  mutual  debts  and  credits  has, 
for  nearly  two  centuries  past,  been  adopt- 
ed In  the  Enelish  bankrupt  laws,  und  has 
always  prevailed  Id  our  own  whenever  we 
have  had  such  a  law  In  force  on  unr  stat- 
Dtebook;  and  it  mattered  not  whether 
the  debt  was  due  at  the  time  of  bankrupt- 
cy or  not, " — citing  authorities. 

The  Jurisdiction  of  courts  of  equity  OTer 
the  subject  of  set-off  was  exercised  before 
there  was  any  statute  upon  the  subject, 
(Hawkins  v.  Freeman,  2  Eq.  Cas.  Abr.  10; 
Chapman  ▼.  Derby,  2  Vera.  117,)  and  has 
often  been  applied  in  cases  not  within  the 
statutes,  (Williams  v.  Davis,  2  Him.  461 : 
Ex  parte  Prescott,  1  Atk.  381;  Lanesbor- 
OUKh  V.  Jones,  1  P.  Wros.  826 ;  Greene  v. 
DarllUK,  6  Mason,  207.)  By  the  civil  law, 
from  which  the  great  body  of  our  system 
of  equity  conies,  a  crow-debt  was,  by  mere 
operation  of  law,  without  any  act  of  the 
parties,  extinguished.  It  was  treated  as 
an  absolute  payment.  Courts  of  equity 
in  this  country,  while  not  going  so  far, 
have  accomplished  the  same  results  in 
numerous  cases,  by  granting  perpetual  in- 
junctions against  Judgments  in  favor  of 
Insolvent  persona  who  were  indebted  In 
larger  amonnts  to  the  Judgment  debtor, 
(Brazeltuii  v.  Brooks,  2  Head,  193;  Hongh 
v.  Chaffln,  4  Bneed,  288;)  and  In  other 
eases,  where,  on  account  of  the  non-resi- 
dence of  the  Judgment  plaintiff,  or  for  other 
reasoD,  the  defendant  could  not  save  the 
demand  due  himself  except  by  setting  it 
off  against  the  Judgment,  (Qregory  v. 
Hasbrook.  1  Tenn.  Ch.  22(1;  Edminson  v. 
Baxter,  4  Hnyw.,Tenn.,112;  Wat.  Met-O.f, 
§  431.)  The  court,  in  all  such  cases,  is  gov- 
erned, not  by  the  Htatnte  of  set-off,  but 
by  the  general  principles  of  equity,  (Jef- 
fries V.  Evans,  43  Amer.  Pec.  158;)  and  the 
general  principle  of  equitable  uet-off  seems 
to  be,  that  it  will  be  allowed  where  the 
party  claiming  it  appears,  in  good  con- 
Bvience,  to  be  entitled  to  It,  and  no  supe- 
rior equity  in  favor  of  the  party  resisting 
it  will  be  thereby  defeated,  (Wat.  Set-Off, 
§4.39.)  The  same  author  says:  "Tbenat- 
nral  equity,  to  have  mutual,  but  uncon- 
nected,- demands,  between  two  parties 
who  have  been  dealing  with  each  other, 
set  off,  Is,  as  a  general  rule,  su  perior  to 
the  claim  of  any  other  creditor  who  has 
notdealt  with  the  inHolvent  upon  the  faith 
of  the  specifle  fund  against  which  the 
right  of  set-off  is  claimed."  Section  438. 
With  these  general  principles  In  view,  we 
proceed  to  examine  the  reasons  urged  In 
arguments  forand  against  the  application 
of  the  doctrine  of  equitable  set-off  In  this 
case. 

And,  (fret,  as  to  the  capacity  in  which 
the  complainant  stands  before  the  court. 
Is  the  Naehvtile  Tmst  Company  to  be  re- 
garded as  standing  in  the  shoes  of  Its  as- 
signor, the  Connell-Hall-McLester  Com- 
pany, or  upon  different  and  higher  ground  ? 
On  the  first  point  the  authorities  are  In 
harmony  ;  but  we  are  of  opinion  that  rea- 
son and  the  weight  of  authority  support 
the  view  that  an  assignee  tor  the  beiieflt 
of  creditors  takes  the  choses  lu  action  of 
his  assignor,  not  as  a  purchaser  tor  value, 
but  as  a  volunteer,  and  therefore  subject 


to  all  the  defenses  and  equities  existing 
against  them  in  the  hands  of  the  as- 
signor; and  not  only  so,  but  that  be 
holds  as  the  representative  of  the  assignor 
and  hlR  estate,  and  in  this  respect  is  to  b» 
distinguished  from  a  particular  assignee, 
holding  for  himself,  either  as  volunteer  or 
purchaaar.  Burrlll,  Assignm.  {  891;  Re- 
ceivers V.  Paterson  Oas-Llght  Co.,  28  N. 
J.  Law,  283;  Saunders  v.  Nevil,  2  Vern. 
428,  note  1;  Mittord  v.  Mitford,  9  Vea.  100; 
Brown  v.  Heathcote,  1  Atk.  162;  Clason 
V.  Morris,  10  Johns.  540;  Murray  v.  Lyl- 
burn,  2  .lohns.  Ch.  443.  He  rei-eives  the 
legal  title,  not  fur  himself,  but  in  tmst.  to 
collect  and  disburse  to  creditors.  All 
rights  of  action  of  the  assignor  pass  to 
him  for  this  purpose;  and  to  all  salts 
against  the  assignor's  estate,  and  which 
are  to  effect  the  assets  in  his  hands,  be 
must  be  a  party.  ThiH  Is  the  estate,  and 
these  are  the  functions,  of  an  ordinary  ad- 
ministrator or  personal  representative. 
It  Is  frequently  said  of  such  an  assignee 
that  he  represents  the  creditors,  as  it  Is 
said  of  an  administrator,  where  the  entate 
is  insolvent,  that  he  represents  creditors, 
and,  where  it  is  solvent,  that  be  represents 
distributees;  and  In  the  sense  in  which  it  is 
so  said  it  Is  true.  But  by  this  is  mani- 
festly meant  no  more  than  that  the  repre- 
sentative's ultimate  accountability  is  to 
the  clBBse.^  of  persons  who  stand  to  him 
In  the  relation  of  beneficiaries,  who  are  nltl- 
mately  to  receive  the  fruits  of  the  trost  he 
is  administering,  whether  It  be  the  estate 
of  a  living  or  dead  person  or  that  nf  a 
corporation.  His  right  to  maintain  suits 
upon  the  choses  in  action,  passed  to  bim 
from  the  assignor  by  the  assigDment, 
obviously  rests  upon  the  fact  that  be  rep- 
resents the  aH8ignor,in  whom  were  vested 
itriginally  the  title  and  right  of  action. 
This  title  and  this  right  of  action  were 
never  vested  in  the  creditors,  and  did  not 
come  to  the  assignee  from  them. 

Secnndlj',  as  to  insolvency.  Is  insolv- 
ency of  itself  a  sutficlent  ground  for  the 
application  of  equitable  set-off?  "It  Is 
dednclble  from  the  general  scope  of  the 
authorities,"  says  Mr.  Waterman,  "that 
Insolvency  has  long  been  recognised  as  a 
distinct  equitable  ground  of  set-off. "  Wat. 
Setoff,  9  432.  Numerous  authorltl«>8  are 
cited  by  the  learned  author,  but  it  is  not 
deemed  useful  or  necessary  to  review 
them,  as  this  court  has  repeatedly  so  held. 
Brazelton  t.  Brooks,  2  Head,  193;  Hougb 
r.  Chatfln,  4  Sneed,  238;  Gregory  ▼.  Has- 
brook,  1  Tenn.  Ch.  220;  Bdmlnson  v.  Bax- 
ter, 4  Hayw.  (Tenn.)  112;  Richardson  r. 
Parker,  2  Swan,  629;  Moseby  v.  William- 
son, ,*!  Helsk.  287;  Comfort  v.  Patterson, 
2  Lea, 670;  MachlneCo.  v.Zackary,  2  Tenn. 
Ch.  478;  Catron  v.  Cross,  8  Helsk.  584; 
Smith  V.  Mosby,  9  Helsk,  601;  Fledds  v. 
Carney,  4  Baxt.  l."??. 

Thirdly,  as  to  the  factthat  the  indebted- 
ness on  one  side  is  not  due  when  the  set- 
off Is  claimed.  It  seems  to  be  conceded  by 
counsel  forcumplainant  that  the  fact  that 
the  indebtedness  from  the  party  clniming 
the  right  of  set-off  is  not  due  would  con- 
stitute no  obstacle,  as  he  might  be  al- 
lowed, if  he  chose,  to  expedite  payment  of 
a  debt  due  from  himself,  without  doing 
any  injustice  to  the  opposite  party.    But 
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it  In  earneHtljP  insistecl  that  It  Is  quite 
fliRereut  where  It  iu  the  debt  agalnBt  which 
the  aet-nff  is  claimed  that  ia  not  doe;  that 
Id  sach  cawe  to  allow  the  fiet-ofl,  and 
thereby  compel  payment  ol  a  debt  not 
due,  without  the  eooaent  of  the  debtor, 
is  to  violate  the  costract  ol  the  parties, 
and  work  injaatice  to  the  debtor,  whom* 
demand  is  thus  anticipated  and  collected 
before  maturity.  The  argniuent  is  per- 
Buaaive,  and  not  witbuat  the  sopport 
of  respectable  authority.  SpaoIdinK  v. 
Backns,  122  Mass.  653;  Hannon  v.  Will- 
iams, 84  N.  J.  Eq.  255;  Jordan  v.  Banli.  74 
N.  y.  467;  Locltwood  v.  Beckwith,  6  Mich. 
168;  and  Wat.Set-Otf.  §S  181, 182,— all  seem 
to  Huppurt  this  poBition.aa  do  other  cases 
not  cited.  The  most  of  tiiese  and  like 
cases  seem  to  be,  and  many  of  them  are, 
expressly  based  on  the  principle  stated 
and  illustrated  in  Poth.  Obi.  590,  as  fol- 
lows: **I  am  your  debtor  for  six  pipes  of 
wine,  of  a  partlcniar  vlntaf^e ;  yon  are  my 
debtor  for  six  pipes  of  wine  generally.  I 
may  demand  the  six  particular  pipes,  and 
therefore  you  cannot  offset  the  general 
debt  for  six  pipes;  but  I  may  offset  my 
particular  pipes,  it  I  please, against  yours, 
because  I  could  turn  them  out  to  you  in 
payment  of  the  geueral  debt. "  It  is  obvi- 
ous that  this  llluatrat'ion  does  not  involve 
any  principle  of  equitable  set-oft.  It  is 
only  the  statement  of  the  general  princi- 
ple, applicable,  not  only  to  the  law  of  set- 
off, but  to  contracts  as  well,  that  an 
ubIlKatlon  payable  in  one  commodity  can- 
not be  paid  in  another  without  the  con- 
sent of  the  payee.  At  most,  as  applied  tt> 
the  case  In  hand,  It  means  that  a  debtor 
whose  debt  is  due  has  no  right,  nothing 
more  appearing,  to  set  off  against  it  a 
debt  iu  his  faror, not  due;  but  this  is  only 
stating  a  general  rule  of  legal  set-off, 
everywhere  conceded.  The  tact  of  in- 
solvency of  one  of  the  purtles  is  not  in- 
volved. In  the  absence  of  Insolvency,  or 
some  eqnivalent  equity.it  will  not  be  any- 
where contended  that  a  debt  not  due  can 
be  set  off  aeainst  a  debt  that  is  due,  any 
more  than  that  six  pipes  of  wine  gen- 
erally can  be  set  off  against  six  particular 
pipes  of  wine. 

The  case  of  Spanlding  v.  Backns,  supra, 
relied  on  for  the  distinction  under  consid- 
eration, is  not,  strictly,  an  authority  for 
the  position ;  for  while  the  learned  court 
does  approve  the  distinction  that  a  party 
cannot  anticipate  payment  of  an  unma- 
tared  debt  to  himaell  by  setting  off  against 
it  a  debt  due  from  himself,  presently  pay- 
able, notwithstanding  the  insolvency  of 
the  cdntplaiiDant,  the  suit  In  that  ca>ie  was 
by  or  for  the  benefit  of  an  assignee  by  pur- 
chase, and  the  real  quention  was  whether 
a  debt  owing  by  the  defendant  to  the  as- 
signor at  the  date  of  the  asslgnmernt, 
though  not  then  due,  was  to  be  regarded 
as  an  equity  so  attached  to  the  assigned 
debt  as  to  carry  with  it  the  right  of  set- 
off as  agatDst  the  assignee  with  notice  of 
assignor's  Insolvency.  The  holding  In  the 
negative  is  not  necessarily  Inconsistent 
with  the  right  of  set-off  as  between  the 
original  parties,  and  appears  entirely  con- 
sistent with  the  decisions  of  this  court, 
that  a  right  of  set-off,  to  be  so  attached 
to  the  debt  as  to  be  available  against  it 


in  the  hands  ot  an  assfgnee  for  value,  must 
be  complete  and  periect  at  the  date  of  the 
asslgument.  Oatewood  v.  Denton,  8 
Head,  881;  Litterer  v.  Berr,  4  Lea,  108; 
Catron  ▼.  Cross,  3  Heisk.  684;  Lockwood 
T.  Beckwith;  Jordan  v.  Bank;  and  Han- 
non V.  Williams,— do  fairly  boldthepropu- 
sitlon  contended  for  by  complainant's 
counsel.  The  effect  of  the  sections  cited 
from  Wat.  »et-Oflis  that  the  set-off  will 
be  allowed  where  the  debt  not  due  is  in  fa- 
vor ot  the  party  against  whom  the  right 
of  set-off  is  asserted.  It  is  only  by  Impli- 
cation that  the  learned  author  can  be 
treated  as  against  the  right  in  cases  like 
the  present.  We  cannot  agree  with  these 
authorities,  either  In  their  reasoning  or 
result.  The  question  Is,  assuming  the  in- 
solvency of  the  party  owing  the  unma- 
tured debt,  can  his  debtor,  when  sued  by 
the  insolvent  on  a  debt  which  is  due,  set 
off  against  it,  in  equity,  the  unmatured 
debt,  because  ot  the  insolvency  ?  We  are 
of  opinion  that  both  reason  and  the 
weight  of  authority  answer  in  the  affirma- 
tive. 

In  connection  with  the  general  principle 
of  equity  before  alluded  to,  that  a  set-off 
will  be  allowed  when  the  party  appears 
in  good  conscience  to  be  entitled  to  it,  and 
where  no  opposing  equal  orsuperiorequity 
will  be  defeated, — and  we  are  troating  the 
case  now  upon  the  idea  that  it  Is  only  the 
insolvent  himself  that  ia  resisting,— It 
must  be  remembered  that  It  is  only  where, 
for  some  reason,  the  law  cannot  avail  the 
party  that  equity  intervenes  at  all.  If 
both  parties  were  solynnt,  so  that  both 
debts  might  ultimately  be  collected,  the 
law  would  afford  adequate  relief,  and  no 
injustice  wojid  be  wrought  to  either  par- 
ty. The  one  could  not  suffer  tiy  having  to 
pay  bis  own  debt  Recording  to  his  con- 
tract, it  he  could  ultimately  compel  the 
other  to  pay  his  debt  according  to  hia 
contract.  Bnt  it  is  this  very  fact  that.  If 
the  one  pays  the  debt  due  from  him,  be 
cannot  compel  payment  of  the  debt  due  to 
him,  and  will  thereby  suffer  irreparable 
loss,  and  bis  inability  to  protect  himself 
by  set-off  at  law  because  his  debt  Is  not 
due,  that  create  his  equity,  and  the  ne- 
cessity for  equitable  relief.  Does  it  lie  in 
the  mouth  of  an  insolvent  to  say  that  his 
contract  is  violated,  and  thereby  defeat  so 
manifest  an  equity,  when  it  is  apparent 
that  he  cannot  himself  perform  that  con- 
tract? Should  a  court  of  conscience  be  so 
overscrupnlous  of  the  rights  ot  one  party 
to  a  contract  as  to  refuse  to  permit  a 
slight  variance,  ereu  as  to  him,  when  It 
can  plainly  see  that  thereby  it  will  wholly 
destroy  the  contract  as  to  the  other  par- 
ty? Technicalities  are  not  to  be  sosweep- 
Ing  in  their  consequences.  This  court 
looks  to  the  substance,  and  not  to  the 
shadow,  of  things.  It  is  the  very  fact 
that  the  contract  cannot  be  performed  lit- 
erally ns  made  that  calls  upon  the  court, 
ex  sequo  et  bono,  to  compel  such  substan- 
tial performance  as  is  possible.  Bnt  it 
will  he  found,  upon  examination,  that 
this  objection  may  be  urged  with  equal 
force  In  almost,  if  not  in  every,  case  where 
the  doctrine  of  eqnitabie  set-off  has  been 
applied.  Take,  for  example,  the  case  of  a 
Judgment  on  tlie  one  side  and  a  simple 
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contract  debt  on  the  oltaer.  The  Judg- 
ment plalntiO  Is  entitled  to  Immediate  ex- 
ec a  Uon  and  to  collect  bin  money  at  once. 
He  does  not  have  to  await  the  law's  de- 
lay and  the  expense  of  litigation.  He  baa 
not  only  the  ligbt  to  demand  his  money, 
bnt  to  compel  payment  at  once  by  final 
process,  before  the  defendant  can  possibly 
obtain  Judgment,  and  place  himself  on 
equal  footing  in  respect  to  the  debt  due 
him.  He  must  await  the  delay  of  legal 
proceedings  while  the  plaintiff  In  the  judg- 
ment may,  in  the  mean  time,  in  the  exer- 
cise of  nut  only  a  contract  right,  but  a 
contract  right  sanctioned  by  the  final 
Judgment  of  the  coort,  proceed  to  collec- 
tion at  once.  And  yet  it  has  never  been 
considered  that  this  right  of  a  Judgment 
plaintiff,  if  he  is  inriolvent,  stands  in  the 
way  of  equitable  relief  to  the  other  party 
by  injunction  and  set-off,  although  it 
ennnot  be  said  that  there  Is  here  any  Iphs 
Tlulation  of  the  clear  legal  right  than 
there  is  in  setting  off  a  debt  not  dne 
against  one  that  is  due  and  payable. 

The  right  of  set-off  in  such  and  like  cases 
is  sanctioned  by  many  authorities.  In 
Jones  V.  Robinson,  26  Barb.  310,  approvea 
In  2  Wat.  Corp.  §  871,  It  appeared  that 
Jones  had  to  bis  credit  in  bank  a  deposit 
of  $9*24,  at  the  time  the  bank  fulled  and  a 
receiver  was  appointed,  and  the  bank 
held  Jones'  note  for  $391.43,  which  ma- 
tured three  days  after  the  receiver  was 
appointed.  Held  set-off  proper.  In  Fera 
V.  Wlckham,  (Sup.  Ct,  N.  T.Oct..  1S91.)  re- 
ported in  15  N.  Y.  Supp.  892,  the  right  of 
set-off  was  upheld  In  a  case  like  this,  ex- 
cept that  the  parties  were  natural  persons 
instead  of  corporations.  In  Kchuler  v.  Is- 
rael, 120  D.  S.  506,  7  Sup.  Ct.  Rep.  648,  the 
supreme  court  of  the  United  States  ap- 
proves the  same  doctrine  In  a  garnish- 
ment proceeding;  the  syllabus,  fairly  sup- 
ported by  the  opinion,  on  this  point  be- 
ing: "A  garnishee  has  a  right  to  set  up 
any  defense  against  the  attachment  pro- 
cess which  he  could  have  done  against  the 
debtor  in  the  particular  action,  and  if  the 
debtor  be  insolvent,  and  owes  the  gar- 
nishee on  a  note  not  due,  for  which  be  has 
no  suffldent  security,  he  is  not  bound  to 
risk  the  loss  of  his  debt  in  answer  to  the 
garnishee  process."  The  facts  appearing 
lo  the  answer  of  the  garnishee,  he  was 
discharged.  In  Carr  v.  Hamilton,  129  D. 
S.  252,  9  Sup.  Ct.  Rep.  295,  the  same  doc- 
trine was  applied  between  an  insolvent 
life  Insurance  company  and  the  holder  of 
an  unmatured  endowment  policy,  who 
was  also  indebted  to  the  company  for  a 
loan,  past  due  at  the  date  of  Insolvency. 
In  Kentucky  Flour  Co.'s  Assignee  v.  Mer- 
chants' Nat.  Bank,  (Ky.)  18  S.  W.  Rep. 
910,  the  doctrine  was  applied  by  the  su- 
preme court  of  Kentucky  in  a  case  precise- 
ly similar  to  this.  Referring  to  the  par- 
ticular question  now  under  consideration, 
the  court  In  that  case  say :  "It  is  anques- 
tlonably  the  law  that,  as  between  individ- 
uals, the  right  of  equitable  set-off  exists, 
although  the  debt  bad  not  matured  at  the 
time  of  the  Insolvency.  Ordinarily,  of 
course,  a  debt  not  due  cannot  be  set  oft 
against  one  already  due.  To  allow  it 
would  be  to  chauKe  the  contract  and  ad- 
vance the  time  of  payment.    But   where 


the  party  asserting  the  dne  debt  is  a  non- 
resident, or  becomes  insolvent,  then  either 
of  these  conditions,  ipao  facto,  given  to 
the  other  party  the  right  of  equitable  set- 
off, although  his  debt  had  not  matured 
when  the  debtor  became  insolvent  or  the 
conditions  arose  giving  the  right  of  equi- 
table set-off."  We  conclude,  therefore, 
that  Insolvency  is  a  good  ground  of  equi- 
table set-off,  even  where  the  indebtednees 
on  one  side  is  not  due,  and  that  it  makes 
no  difference  in  which  party's  favor  is  the 
unmatured  debt.  The  supposed  hardship 
or  injustice  resulting  from  the  anticipa- 
tion of  the  unmatured  debt  may  and 
should  be  wholly  obviated  by  discounting 
It,  or  adding  interest  to  the  due  debt  for 
the  unexpired  time  of  the  debt  not  due, 
and  in  this  way  equalise  the  interest. 

Fourthly,  us  to  the  effect  of  the  stat- 
utes providing  for  the  equal  and  ratable 
distriliution  among  creditors  of  the  asaets 
of  Insolvents  under  general  assignments, 
and  of  Insolvent  corporations.  Without 
elaborating  this  question,  it  Is  sufficient 
to  say  we  are  of  opinion  that  the  position 
of  defendant  is  the  correct  one.  Under  a 
similar  statute,  in  reference  to  the  estates 
of  insolvent  deceased  persons,  this  court 
held  in  Richardson  v.  Parker.  2  Swan.  629, 
that  It  is  only  the  balance  remaining  in 
favor  of  the  estate,  after  all  just  settle- 
ments with  debtors,  that  goes  into  the 
fund  tor  distribution.  These  balancee  are 
the  "assets"  to  which  the  statute  refers. 
In  that  case  a  set-off  was  allowed  to  the 
debtor  of  an  insolvent  estate  in  a  suit  by 
the  administrator  against  him;  and,  al- 
though it  was  a  case  of  legal  set-off  pure- 
ly, we  are  of  opinion  the  prinriple  an- 
nounced applies  equally  to  the  case  of  eq- 
uitable set-off.  The  court  has,  in  fact, 
shown  A  disposition  to  extend  the  princi- 
ple to  every  case.  It  was  so  expresHly  ex- 
tended to  Insolvent  corporations  in  Mose- 
by  V.  Williamson,  6  Heisk.  287.  and  to  a 
general  assignment  by  an  insolvent  bank. 
in  Comfort  V.  Patterson,  2  Lea,  670.  It  has 
also  been  recognized  that  the  same  princi- 
ple is  applicable  to  the  estates  of  bank- 
rupts under  national  bankrupt  laws, 
(Richardson  v.  Parker.  2  Swan,  630;  6 
Heisk.  287 :  2  Tenn.  Ch.  479,  and  cases  there 
cited ;)  and  the  principle  hasbeen  uniform- 
ly so  applied  by  the  bankrupt  courts, 
(Drake  v.  RoUo,  4  N.  R.  R.  689:  In  re  City 
Bank  of  Savings,  6  K.  B.  R.  71;  In  re  H. 
Petrie,  7  N.  B.  R.  882;  2  Vem.  428,  note  1.) 
It  is  applicable  to  receivers  of  corpora- 
tions, under  state  statutes.  Receivers  v. 
Qas-Llght  Co.,  23  N.  J.  Law,  283;  MiUer  ▼. 
Receiver,  1  Paige,  444;  McLaren  v.  Pen- 
nington, 1  Paigo,  112.  Also  to  receivers 
of  insolvent  national  banks.  Piatt  v. 
Bently,  (N.  Y.)  11  Amer.  Law  Reg.  (N.  S.) 
171;  Wait,  Insolv.  Corp.  S  549.  And  this, 
too,  although  the  law  of  set-off  Is  held 
not  to  have  been  enlarged  by  either  the 
bankrupt  or  national  bank  acts.  Sawyer 
V.  Hoag.  (O.  S.  Sup.  Ct.  1873,)  17  WaU.610; 
Piatt  V.  Bently,  supra. 

In  these  and  numerous  like  cases  the 
court  proceed  upon  the  Idea  so  well  ex- 
pressed by  the  New  Jersey  court  in  Re- 
ceivers V.  Gas-Llght  Co.:  "Tlie  object  oC 
the  act  is  to  do  equal  Justice  to  all  the 
creditors,   and   equality    is   equity.    But 


Digitized  by 


Google 


Ark.) 


MASON  V.  STATE. 


827 


«qnaIUy  of  wbat  and  among  wbom? 
dearly,  of  the  assets  of  the  bank  among 
the  creditors  of  <tbe  bank.  In  capes  ot 
-cross-indebtedness,  the  assets  ot  the  bank 
'Consist  only  of  tbe  balanceof  tbeacnounts. 
That  is  all  tbe  fund  vrhlch  tbe  bank  itself 
would  have  had  to  satisfy  Its  creditors  In 
case  no  receiver  had  been  appointed.  And 
there  is  no  equality  and  no  equity  In  put- 
ting a  debtor  of  the  bank,  who  has  a  Jnst 
-and  legal  set-oft  as  against  the  corpora- 
tion, in  a  worse  position,  and  the  creditors 
in  a  better  position,  by  the  failni'e  ot  the 
bank  and  the  appotnttnent  ot  receivers." 
23  N.  J.  Law,  2SH,  295.  In  that  case,  al- 
tboDgh  the  debt  to  the  bank  was  not  due 
At  the  timeof  failure  and  the  appointment 
ot  receivers,  the  defendant  was  allowed,  in 
A  suit  brought  after  maturity,  to  set  it  oft 
Against  a  debt  due  by  him  to  tbe  bank  at 
tbe  date  ot  failure. 

These  considerations  and  authorities 
are  equally  conclnslve  against  tbe  argo- 
ment  ot  complainant  that  tbe  rights  of 
tbe  parties  were  fixed  at  the  date  of  the 
assignment.  It  Is  true  tbey  were  ilxed,  in 
tbe  sense  that  a  debtor  ot  the  asslguor 
could  not  thereafter  purchase  or  acquire 
a  debt  against  the  assignor,  and  set  it  off 
against  his  own  debt  to  tbe  assignor. 
McUinnis  V.  Allen,  2  Swan,  645.  Unless 
tbe  debt  was  held  at  tbe  date  of  assured 
Insolvency,  In  cose  of  a  corporation,  or  at 
the  date  of  the  assignment  ot  an  Insolvent 
debtor,  or  the  death  ol  an  insolvent  de- 
cedent, it  cannot  be  set  oft.  5  Heisk. 
287;  2 Swan,  529;  9  Helsk.601,.^06;  8  Baxt. 
40>i.  If  the  estate  be  solvent,  the  set-oft 
will  be  allowed  although  acquired  after 
the  death  of  plaintiff's  intestate.  2  Swan, 
645. 

The  second  question  presented  by  tbe 
agreed  cane  Is  whether  the  legal  right  of 
aet-uft  existed  when  the  suit  was  com- 
menred.  The  indebtedness  on  both  sides 
being  then  due  and  mutual,  under  tlie  rules 
lierein  announced,  it  would  seem  that  the 
only  question  remaining  is  whether  the 
agreed  case  is  to  be  treated  as,  in  effect, 
a  suit  to  recover  the  deposit.  We  are  of 
opinion  that  it  must  be  so  treated.  We 
4lo  not  so  hold  simply  because  tbe  assignee 
appears  as  complainttnt  on  the  record  and 
in  tlip  agreed  statement.  That  is  a  cir- 
cumstance. It  Is  true;  and,  the  case  being 
a  controversy  between  parties,  one  or  the 
other  must  be  regarded  as  the  actor  or 
romplainaut.  Looking  to  the  substance 
of  tbe  controversy  and  relief  sought,  it  is 
seen  tbat  tbe  assignee  asserts  the  right  to 
recover  the  deposit,  in  the  first  Instance, 
or.  If  not,  then  to  have  the  con rt  declare 
its  right  to  charge  up  tbe  amount  of  tbe 
deposit  to  the  bank  as  so  ninch  cash  paid 
on  Its  pro  rata,  which  Is  manifestly  tbe 
flame  thing,  as  the  statement  shows  the 
bank  will  be  entitled  to  receive  more  than 
tbat  amount  in  any  event.  On  the  other 
band,  the  bank  is  seeking  no  decree  at  the 
hands  of  the  court,  further  than  to  have 
-declared  valid  Its  previous  act  applying 
the  deposit  as  a  payment  on  the  notes,  or 
its  right  now  to  have  it  so  applied ;  either 
right  being  sutticient  to  repel  the  assignee. 
We  think,  therefore,  that  the  case  is  in 
■effect  a  suit  by  the  assignee  to  recover 
the  deposit,  commenced  on  the  4tb  day  of 


December,  1891,  and  therefore  that  the 
chancellor's  decree,  iu  Its  result,  is  sup- 
ported by  tbe  bank's  legal,  as  well  as 
eqnltable,  right  ot  set-ott;  the  original 
equitable  right  having  ripened  into  and 
become  a  legal  one  before  tbe  suit  was 
commenced.  Keith  v.  Smith,  1  Swan,  92; 
Mill.  &  V. Code,  § 3628, subsec.  l.i  Thecban- 
cellor's  decree  is  therefore  afflrmed,  and 
the  assignee,  out  of  the  assets  in  its  hands, 
will  pay  costs. 

Mason  v.  State. 
(Supreme  Court  of  Arkaruas.    March  6, 1803.) 

PbRJURT — IndIOTMKNT  — WlLLTOlNESS  —  IdBHTITT 
—  EVIDBNOB  —  FRBSIDBNTIiO.  BLBOTIONS —  DS- 
STKUOTIOM  OP  BAI.L0T8— JCBlSDlOTlOIt. 

1.  An  indictment  for  perjury  before  a  grand 
jury,  on  an  examination  relative  to  tbe  destruc- 
tion of  the  ballot-box  used  and  the  ballots  cast 
at  a  certain  eleution,  after  setting  out  the  testi- 
mony cbariTed  to  have  been  false,  alleged  that 
tbe  ballot-box  and  the  bsmots  cast  by  the  electors 
on  a  oertain  day  were  destroyed,  and  it  became 
s  material  question  before  the  grand  jury,  etc. 
Held  tbat,  tbe  faot  that  an  election  was  held  on 
tbat  day  being  a  mere  matter  of  inducement,  it 
was  sufficient  that  it  could  be  necessarily  implied 
from  tbe  allegation  made. 

2.  Tbe  destruution  of  a  ballot-box,  and  the 
ballots  therein  contained,  on  the  evening  after 
•n  election,  constitutes  a  oommon-law  offense. 

8.  It  appearing  that  throughout  a  trial  for 
perjury  the  "Dr. "  W.,  named  in  the  indictment, 
was  treated  as  the  same  person  as  "B.  Q."  W., 
who  testified,  and  that  defendant,  while  testify- 
ing in  his  own  behalf,  acquiesi:ea  in  this  accept- 
ed fact,  the  identity  will  be  held  to  have  been 
sufficiently  proved. 

4.  On  the  trial  of  an  indictment  oliarging 
perjury  on  an  examination  relative  tothe  destruc- 
tion of  the  ballot-box  nsed  and  the  ballots  oast 
at  an  election  on  a  certain  day  for  presidential 
electors  and  a  member  of  congress,  it  being  ad- 
mitted that  an  election  was  held  for  represent- 
ative at  the  time  and  place  charged,  and  it  being 
Jadiciallr  known  that  the  day  named  whs  the 
one  fixed  by  law  for  choosing  electors,  the  rec- 
ord will  be  held  to  show  that  the  election  was 
held  for  a  representative  in  congress  and  for 
presidential  electors. 

5.  The  crime  of  destroying  tbe  ballot-tioz 
used  and  the  ballot  cast  at  an  election  for  con- 
gressman and  presidential  electors  can  be  pun- 
ished by  the  state  as  well  as  tbe  United  States. 

6.  On  an  indictment  for  perjury,  it  appeared 
that  defendant  had  testified  tbat  on  a  certain 
night  he  saw  three  persons  do  certain  acts,  that 
he  was  in  a  position  to  recognize  the  parties, 
and  that  he  could  plainly  see  tbat  one  of  them 
was  a  Dr.  W.,  whom  he  well  Knew,  and  that 
he  coold  not  be  mistaken ;  it  also  appeared  that 
Dr.  W.  was  not  at  that  place  on  that  night, 
field,  tbat  tbe  evidence  warranted  tbe  concla- 
sion  of  the  ]ary  that  defendant's  statement  was 
corrupt  and  willfully  false. 

Appeal  from  circuit  court,  Conway  coun- 
ty; O.  Wallace,  Judge. 

Jerry  Mason  was  convicted  of  perjury, 
and  appeals.     Afflrmed. 

Ratcllffe  A  Fletcher  and  C.  W.  Brewer, 
for  appellant.  W.  K.  Atkinson,  Atty. 
Qen.,  and  Chas.  T.  Coleman,  for  tbe  State. 

Hbminowat,  J.  The  appellant  wascon- 
victed  of  tbe  crime  of  perjury,  charged  to 

"Mill.  &  V.  Code,  I  8628,  provides:  "The  de- 
fendant may  plead,  by  way  of  set-off  or  cross- 
action:  (1)  Mutaal  demands  held  by  the  defend- 
ant against  the  plaintiff  at  the  time  of  action 
brought,  and  matured  when  offered  in  set-off,  * 
etc. 
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bare  b«eii  committed  before  tbe  jrrand  }nt7 
of  CuDway  county  npon  an  examination 
before  It  with  regard  to  the  destruction 
of  the  ballot-box  ased  and  the  bnlluta 
cast  at  PlnmmervUle  precinct,  in  said 
cnnnty,  at  an  election  held  on  the  6tb  day 
of  November,  188«,  for  presidential  elect- 
ors and  a  repreeentatlre  In  conifregs.  He 
is  represented  before  ua  by  careful,  taithfo], 
and  efficient  counsel,  who  have  presented 
by  brief  several  grounds  of  alleged  error, 
which  we  proceed  t«i  consider.  It  is  In- 
Bisted,  In  the  first  place,  that  the  Indict- 
ment is  defective,  and  that  the  court 
erred  In  overruling  the  demurrer  thereto. 
The  only  defect  to  which  our  attention 
is  directed  is  that  the  indictment  fails  to 
charge  that  the  ballot-box  and  ballots  al- 
leged to  have  been  destroyed  were  those 
used  and  voted  at  an  election  actaally 
held.  It  la  said  that  this  is  a  material 
averment,  for  that,  unless  an  election  was 
beld,  the  destruction  of  the  ballot-box 
and  ballots  waa  no  crime,  and  therefore 
that  there  was  nothing  to  antborize  an 
Investigation  by  the  grand  Jury,  or  npon 
which  to  predicate  a  charge  of  perjury, 
ft  may  be  that  the  argument  leads  to  the 
conclusion  that  false  swearing  before  a 
grand  jury  can  constitute  perjury  only 
when  it  relates  to  a  crime  actually  com- 
mitted; but,  be  that  as  it  may,  we  think 
the  Indictment  sufficiently  charges  that 
an  election  was  held.  It  sets  out  the  tes- 
timony charged  to  have  been  false,  and 
avers  "that  the  ballot-box  and  ballots 
east  by  the  electors  of  said  Howard 
township  on  the  6th  day  of  November, 
1888,  for  electors  for  president  and  vice- 
president  of  the  United  States,  and  for  a 
member  of  congress  from  the  second  con- 
gressional district  of  the  state  of  Ar- 
kansas, were  stolen  and  destroyed,  on 
the  6th  day  of  November,  1888,  In  said 
county  of  Conway,  and  it  became  »  ma- 
terial question  before  the  grand  Jury, "  etc. 
The  charge  that  the  ballot-box  and  bal- 
lots cast  by  the  electors  on  the  6th  day  of 
Kovember,  1888,  were  destroyed,  imports 
the  holding  of  an  eiet-tionon  thatday ;  for 
"ballots  are  cast,"  according  to  the  com- 
mon underatanding  of  the  term,  only  at 
an  election.  The  fact,  though  not  directly 
alleged,  is  necessarily  Implied  from  the  al- 
legation; and  necessary  implication  i.i 
equivalent  to  direct  allegation  in  this  part 
uf  the  indictment;  for  it  must  be  borne  in 
mind  that  the  fact  is  no  part  of  the  crime 
charged,  but  a  part  of  that  which  only 
discloses  a  fonndatlon  for  the  crime;  and, 
under  the  strict  rules  of  common-law 
pleading,  as  well  as  under  the  more  lib- 
eral rules  of  the  Code,  matters  of  Induce- 
ment need  not  be  set  out  in  detail  or  by 
direct  charge,  but  may  be  In  general 
terms.  1  Bish.  Crim.  Proc.  $  554;  2  Bleb. 
Crim.  Proc.  §  905;  Mansf.  Dig.  §  2105.  The 
defect  Is  not  as  to  the  matters  charged, 
bnt  as  to  the  manner  of  charging  them. 
No  oneconld  read  the  Indictment,  and  not 
gather  from  it  that  an  election  was  act- 
ually held.  So  the  objection  Is  as  to  the 
form,  and  not  as  to  the  substance,  of  the 
charge.  But  the  statute  provides  that 
"  no  indictment  Is  Insufficient,  nor  can  the 
trial,  judgment,  or  other  proceeding  there- 
on be  affected  by  any  detect  which  does 


not  tend  to  tbe  prejudice  of  the  substan- 
tial rights  of  the  defendant  on  the  mer- 
its." Mansf.  Dig.  §  2]tl7.  The  defendant 
could  not  have  misunderstood  the  matter 
charged,  or  been  misled  concerning  It,  by 
the  Informal  nature  of  the  averment.  We 
could  not  hold  the  indictment  insutBcient 
in  this  particular  without  emasculating 
the  statute,  and  Ignoring  timely  provis- 
lonn  designed  to  remove  from  the  law  of 
criminal  procedure  the  shackles  of  merely 
technical  formularies,  to  the  end  that 
causes  might  progress  to  a  determination 
upon  their  merits.  The  former  practice 
had  outlived  the  day  of  its  usefulness,  and 
a  reformed  practice  was  established  by 
the  Code  as  more  conducive  to  the  prac- 
tical administration  of  justice.  It  reqnire-s 
that  the  ludiclment  should  fully  advise 
the  defendant  of  the  cbarge  against  him, 
and  when  this  is  accorapiished  its  de- 
mands are  satisfied.  The  indictment  In 
this  case,  though  informal,  advised  tiie 
defendant  fully  of  the  charge  he  was  called 
to  answer,  and  we  think  the  demurrer 
was  properly  overrulfd. 

It  Is  contended  that  the  destruction  of 
the  ballot-box  and  ballots  un  the  evening 
after  the  election  constituted  no  crime 
against  the  laws  of  the  state,  and  tbat 
the  investigation  into  it  by  the  grnnd 
Jury  was  without  the  scope  of  Its  powers. 
A  statute  was  passed  In  1891  to  meet  the 
supposed  defect  In  the  law.  Whether  the 
act  was  made  criminal  b.v  any  prior  writ- 
ten law  of  the  .»tate  we  have  not  deemed 
It  necessary  to  determine;  for,  if  it  was 
a  crime  under  the  law  of  the  state, — 
either  common  law  or  statute,— the  grand 
Jury  was  authorised  to  inquire  into  It, 
and  perjury  was  predicable  upon  testi- 
mony delivered  upon  such  inquiry.  Ad 
examination  of  the  authorities  discloses 
tbat  divers  acts  concerning  electlous  have 
been  beld  offenses  at  common  law,  as 
tending  to  disturb  the  due  regulation 
and  domestic  order  of  the  state.  Tbe 
argument  npon  which  they  rest  is  tbat 
there  is  nothing  more  essential  to  the 
public  order  than  that  the  government  be 
conducted  by  those  chosen  for  it  by  tiie 
qualified  voters,  and  that  any  act  tendinis 
to  prevent  this  Is  a  public  wrong,  which 
can  be  redressed  only  by  a  criminal  pros- 
ecution. It  seems  to  ns  sound,  and  has 
been  approved  wherever  it  was  iuvoked, 
as  far  as  our  knowledge  extends.  Com. 
V.  McHale.  97  Pa.  St.  897,  and  cases  cited  ; 
Com.  V.  Sllsbee,9  Mass.  417.  So  repeating, 
interfering  with  elections,  and  bribing 
voters  have  been  pnnlshed  as  coromoo- 
law  otfeDses.  If  they  are  such,  with  equal 
reason  it  should  be  held  a  misdemeanor 
at  common  law  to  destroy  tbe  ballot- 
box  and  ballots,  so  long  as  tbey  furnish 
evidence  by  which  the  right  to  enjoi* 
the  prerogatives  of  office  may  be  deter- 
mined. Their  destruction  might  materi- 
ally aid  a  defeated  candidate  to  acquire 
and  hold  a  public  office  In  defiance  of  the 
expressed  will  of  the  voters,  by  making 
Impossible  a  correct  ascertainment  of  the 
result  of  the  election.  Bnt  that  which  pre- 
vents a  correct  ascertainment  of  tbe  re- 
sult tends  as  much  to  disturb  the  public 
order  and  do  a  public  wrong  as  that 
which  prevents,  either  by  foree  or  brib- 
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cry,  a  (rreezpreaslon  of  the  popniar  wilL 
We  theretore  bold  tbat  they  comprise  pub- 
lic wroDga,  Indictable  at  comraua  law. 

It  is  coutended  tbat  the  evidence  falls  to 
Bbow  that  any  election  was  held ;  but  this 
fact  was  admitted  upoo  the  trial,  and 
might  have  been  found  from  the  testimony 
of  the  defendant  himself. 

It  is  also  contended  tbat  the  alleged  false 
statement  concerned  Dr.  White,  while  the 
evidence  of  falsity  relates  to  B.  O.  White, 
and  that  there  is  nothing  to  show  the 
identity  of  Dr.  and  B.  G.  White.  It  ap- 
pears that  throughout  the  trial  the  "Dr. 
White"  named  in  the  indictment  waa 
treated  as  the  same  person  as  B.  G.  White, 
who  testified,  and  the  defendant,  while 
testifying  In  hia  own  behalf,  acquiesced 
in  this  accepted  fact.  We  think  the  iden- 
tity was  su£Qciently  proved. 

It  is  contended  that  the  defendunt  was 
charged  with  testifying  falsely  in  an  in- 
quiry concerning  the  election  for  preciiden- 
tial  electors  and  a  representative  in  con- 
gress, while  the  proof  relates  to  an  inquiry 
concerning  an  election  for  representative 
only.  It  was-  admitted  that  no  state  or 
county  oflBcer  was  voted  for.  but  it  was 
also  admitted  that  an  election  was  held 
for  representative  at  the  time  and  place 
charged  in  the  indictment.  We  Judicially 
know  that  the  day  named  was  the  day 
fl.xed  by  law  for  choosing  electors,  and 
tbat  they  were  In  fact  chosen  throughout 
the  state  generally  on  that  day;  and  we 
know,  further,  that  votes  are  cast  for  a 
representative  and  electors  in  tbe  same 
ballot-box,  and  upon  the  same  ballot,  at 
tbe  same  election.  If, as  it  is  agreed,  there 
wati  an  election  for  representative,  it  was 
in  law  an  election  for  electors,  for  the 
voters  might  have  voted  for  electors,  and 
'Whether  tliey  did  or  not  wa«  a  fact  to  be 
ascertained  from  the  ballot.  If  it  be  true 
tbat  no  vote  was  cast  for  any  person  for 
tbe  o&e.e  of  an  elector,  that  does  not 
change  the  fact  thatsuch  votes  might  have 
been  cast,  uor  affect  or  lessen  the  evi- 
dentiary importance  of  the  ballots  cast  in 
determining  the  choice  of  electors;  and, 
in  either  case,  the  destruction  of  the  bal- 
lots might  equally  binder  or  prevent  the 
correct  ascertainment  of  the  result.  So 
we  think  the  record  shows  that  the  elec- 
tion  held  was  for  a  representative  in  con- 
gref>8  and  for  presidential  electors. 

The  result  announced Isconcluslve  of  tbe 
next  point  urged  by  the  appellant,  which 
is  that  the  crime  of  destroying  the  ballot- 
box  and  ballots  was  one  within  the  exclu- 
sive cognizance  of  the  federal  government, 
and  not  subject  to  examination  by  the 
tribunals  of  the  state.  The  question  Is 
directly  ruled  in  Re  Green,  134  U.  S.  377, 10 
Sup.  Ct.  Rep.  686.  Green  had  been  ron- 
Tieted  and  sentenced  in  a  state  court  for 
fraudulently  voting  at  an  election  for  elect- 
ors and  representatives  in  congress.  He 
sued  out  a  writ  of  habeas  corputi  from  a 
United  States  circuit  court,  and  was 
promptly  discharged,  on  the  ground  that 
tbe  matter  was  one  of  which  the  federal 
cunrts  had  exclusive  ]uri(<dict1on.  On  an 
appeal  to  the  supreme  court  of  tbe  United 
Htates  judgment  was  reversed.  Thecourt 
say:  "Whether  the  state  had  concur- 
rent   power   with  the  United   States  to 


punish  fraadnient  voting  for  represent- 
atives in  congress  is  not  presented  by 
the  record  before  us.  It  may  be  that 
it  has.  Ez  parte  Siebold,  lUO  U.  S.  871. 
But,  even  if  the  state  has  no  such  powr 
er  in  regard  to  vot^s  for  represunta- 
tive  in  congress.  It  clearly  has  such  pow- 
er in  resard  to  votes  for  presidential 
electors,  unaffected  by  anything  in  the 
constitution  and  laws  of  tbe  United 
States."  If  the  state  cnn  punish  the  fraud- 
ulent voting  at  a  Joint  election,  a  fortiori 
it  may  puulsb  the  fraudulent  destruction 
of  the  evidence  of  the  result  of  the  election. 
The  last  ground  urged  for  a  reversal  is 
that  the  evidence  does  not  show  that  tbe 
defendant's  stotement  before  the  grand 
jury  was  corrupt  and  willfully  false.  His 
statement  was  that  be  saw  three  men 
in  a  house  at  Pluramerville.  on  the  night 
after  the  election,  build  a  fire,  and  burn 
the  ballot-box  and  ballots.  He  detaile<1 
tbe  circumstances,  and  stated  tbat  he  was 
In  a  position  to  reeogniae  tbe  parties,  and 
did  recognise  Dr.  White,  whom  he  knew 
well,  as  one  of  them.  He  detailed  acts  of 
Dr.  White.  Said  that  he  could  see  them 
plainly,  and  that  he  could  not  be  mis- 
taken. The  evidence  shows  that  Dr, 
White  was  In  Little  Rock,  and  not  in 
Plummervlile.that  night.  Tiie  statement, 
so  far  as  it  concerned  him,  was  therefore 
incorrect,  and,  as  tbe  circumstances  de- 
tailed by  tbe  defendant  disclose  a  full  op- 
portunity for  him  to  know  the  facts,  it  is 
not  very  probable  that  he  was  mistaken, 
although  he  might  have  been.  Whetlier 
be  was  or  was  not  was  a  question  peculiaro 
ly  within  the  province  of  the  Jury  to  deter- 
mine. They  determined  it  against  him. and 
we  cannot  say  tbat  the  eridence  did  not 
warrant  the  conclusion.  Having  con- 
sidered all  the  points  presented  by  coun- 
sel, and  finding  no  substantial  error  in 
tbe  record,  we  cannot  disturb  the  Judg- 
ment below.    Affirmed. 


Stallings  v.  Whittakbb. 

(Supreme  Court  of  Arlsanaat.    Feb.  27, 1893.) 

Vabiance — Action  roB  Blander — Pleadi;?!}  and 
Proof  —  JusTrriOATiON  —  Svidencb  —  Express 
Halice. 

1.  In  an  action  for  slander,  tbe  complaint  al- 
leRed  that  defendants  falsely  oharged  plaintiff 
with  having  sworn  falsely  In  a  trial  before  a 
Justice  of  the  peace.  In  one  paragraph  of  the 
complaint  the  action  was  described  as  "Stallings 
&  Bfurt  v.  M.  T.  Whittaker  and  WaUer;"  in  the 
others,  as  "Stalllngs  &  Hurt  v.  M.  T.  Whittaker 
and  N.  M.  Waller;"  while  the  transcript  of  the 
case,  as  pat  in  evidence,  described  it  as  "Stall- 
ings  &Huptv.  N.  M.  Waller  and  W.  T.Whit- 
taker. "    Held,  that  the  varlanou  was  immaterial. 

2.  Under  Mansf.  Dig.  i  1S14,  makinK  it  ac- 
tionable to  charge  any  person  with  having  sworn 
falsely,  or. to  utter  words  "of,  to,  or  concerning 
any  person  which,  in  their  common  acceptation, 
amount  to  such  charge,  whether  the  words  be 
spouen  in  conversation  of  or  concerning  a  Judicial 
prooeediug  or  not, "  there  was  no  error  in  the 
charge  that  if  defendant,  in  the  presence  of  an- 
other, asserted  tbat  "plaintill  bad  sworn  to  a 
lie,  or  used  such  words  as  amount  to  charging 
plaintiff  with  swearing  falsely,  or  with  having 
sworn  falsely,  or  did  utter  or  publish  words  of 
or  to  or  concerning  plaintiff  which,  in  their  com- 
mon acceptation,  would  amount  to  such  charge, 
tbe  words  are  actionable  of  themselves. " 

0.  Where  defendant  pleaded  justification,  the 
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conrt  properly  charged  thut,  to  maintain  thia 
plea,  defendant  must  prove,  "bT  a  preponder- 
ance of  tbe  evldenoe,  that  plaintiff  swore  falsely 
on  the  trial  referred  to,  and,  if  defendant  fails 
to  prove  his  statement  that  plaintiff  swore  false- 
ly to  be  true,  the  ]ary  mnst  take  it  to  be  false. " 
4.  The  court  charged  that  the  jviry  could  find 
for  plaintiff  punitive  damages,  and  "that  pain 
and  mental  suffering  caased  by  the  malicious 
slander  of  plaintiff  by  defendant  are  among  the 
elements  of  damage  for  whiob  plaintiff  may  re- 
cover."  It  was  further  charged  that,  if  tbe 
verdict  was  for  plaintiff,  tbe  jury  should  assess 
bis  damages  at  any  sum  not  exceeding  tbe 
amount  sued  for;  that  there  was  no  fixed  rule 
of  compensation;  and  that  "tbe  Jury  are  tbe 
Judges  of  the  amount  of  damages  plaintiff  has 
sustained  by  reason  of  the  defamatory  words  of 
defendant;  but  this  does  not  mean  actual  and 
ostensible  damages,  but  such  damages  as  will 
fully  and  adequately  compensate  plaintiff  for 
wrong  and  injury,  mental  suffering  and  mortifi- 
cation that  plaintiff  has  sustained,  and  at  the 
same  time  vindicate  bis  character  and  punish 
defendant."  Beld  erroneous  because  tending 
to  take  from  tbe  Jury  the  determination  of  the 
qnestiOD  whether  there  was  express  malice. 

Appeal  from  circait  court,  Wblte  coan- 
ty;  Mathbw  T.  Sandbrb,  Judge. 

Action  by  M.  T.  Whittaker  aKainst  L. 
C.  StallinK8  for  Blander.  Judgment  for 
plaintiff.    Defendant    appeals.    Reversed. 

Tbe  action  In  which  defendant  accuited 
plaintiff  of  having  awom  fainely  was  de- 
scribed In  one  paragraph  in  the  complaint 
as'Stallinge  &  Hurt  v.  M.  T.  Whittaker 
and  Waller, "in  the  other  two  paragraphs 
as  "Stallings  &  Hurt  v.  M.  T.  Whittaker 
and  N.  M.  Waller,"  while  tbe  transcript  of 
the  case,  as  put  in  evidence,  showed  tbe 
suit  to  have  been  "Stallings  &  Hurt  v. 
N.  M.  Waller  and  W.  T.  Whittaker." 

J.  E.  Oatewood,  for  appellant.  Qeo. 
Slbly,  for  appellee. 

Hdohrs,  J.  This  Is  an  action  for  slan- 
der, in  which  tbe  ptaintltf  charges  In  his 
complaint  that  tbe  defendant  maliciously 
and  falsely  charged  him  with  having  sworn 
falselj'  when  giving  evidence  as  a  witness 
on  a  trial  before  a  Justice  of  the  peace. 
For  defense  to  theactlon,  the  defendant  In 
his  answer  says  that  he  Is  not  gollty.  He 
denies  malice,  evil  design.  Intention  to  in- 
jure the  plaintiff,  or  deprive  him  of  tbe 
means  of  earning  a  11  vellboud.  He  denies 
that  the  plaintiff  was  damaged  by  reason 
of  the  speaking  of  the  wordft,  a  nd  pleads  ]  us- 
tlfication.  The  jury  returned  a  verdict  for 
the  plaintiff  In  the  sam  of  a  thousand  dol- 
lars. A  motion  for  a  new  trial  was  filed 
and  overruled.  Defendant  excepted,  and 
appealed,  baring  saved  exceptions  to  tbe 
giving  of  instructions  1,  3,  6,  and  7,  the 
giving  of  which  are  Insisted  upon,  in  tbe 
motion  for  a  new  trial,  as  a  ground  for  re- 
versal of  the  Judgment.  Tbe  defendant's 
plea  of  Jnstiflcatiun  Is  as  follows:  "And 
defendant  says  that  plaintiff  dlQ  swear 
and  testify  falsely  In  regard  to  a  material 
fact  testified  to  by  bim  on  tbe  trial  of  said 
cause  named  in  his  complaint,  except  the 
style,  and  upon  said  trial  said  plaintiff 
[meaning  defendant  In  that  case,  Whit- 
taker] offered  himself  as  a  witness  in  his 
own  behalf,  and  was  then  duly  sworn  ac- 
cording to  law  to  Hpeak  the  truth,  the 
whole  truth,  and  nothing  but  the  truth, 
in  tbe  case  In  qoeelion  in  said  suit,  said 
Justice  of  the  peace,  F.  M.  Robinson,  ad- 


ministering to  hioi  said  oath,  and  then 
and  there  haying  sufficient  and  competent 
power  and  aathority  to  administer  the 
said  oath  to  ptaintltf  in  that  capacity, 
and  It  was  material  in  said  trial  to  as- 
certain wbat  was  tbe  consideration  of 
said  note,  or  for  what  it  was  execut- 
ed; and  the  plaintiff  being  duly  sworn 
as  aforesaid,  upon  the  trial  aforesaid, 
and  upon  bis  oath  aforesaid,  did  then 
and  there,  upon  said  trial,  on  said  day, 
falsely,  wickedly,  raalli-iouoly,  and  cur- 
rnptly,  and  by  his  own  act  and  con- 
sent, say,  depose,  and  swear,  and  give  tbe 
Jurors  sworn  to  try  said  cause  and  the 
court  to  understand,  that  bald  note  was 
not  given  or  executed  for  merchandise,  but 
for  the  release  of  a  cow  which  L.  C.  Stall- 
ings, one  of  the  plaintiffs,  bad  In  his  poa- 
session,  belonging  to  bis  co-defendnnt,  A. 
N.  Waller,  which  testimony  of  plaintiff 
was  false  and  untrue.  Wherefore  defend- 
ant, at  the  time  alleged,  did  charge  plain- 
tiff with  having  sworn  a  lie  upon  tbe 
trial,  and  says  It  was  lawful  for  him  to  do 
so  because  the  said  charge  was  troe." 
The  admissionH  in  this  plea  of  the  Jurisdic- 
tion of  tbe  Justice  of  the  peace  who  tried 
the  cause  in  which  tbe  plaintiff  is  charged 
to  have  sworn  falsely,  and  that  the  testi- 
mony In  which  tbefnlseswearlngoccurred 
was  material,  and  that  the  defendant  did 
charge  the  plaintiff  with  having  swum  a 
lie  on  the  trial  as  charged  in  the  com- 
plain t,  except  as  to  style  of  the  caaaein 
which  the  testimony  was  given,  leave 
nothing  to  be  considered  by  this  ronrt 
save  tbe  questions  of  law  wbleb  arise  up- 
on tbe  Instructions  given  by  tbe  court. 
The  variance  between  tbe  statement  of 
the  style  of  the  case  before  the  Justice  of 
the  peace  In  the  complaint  and  the  style 
of  the  case  as  shown  by  the  evidence  is 
not  material.  It  is  unsubstantial,  and 
could  have  worked  no  prejudice  to  the 
defendant.  Mansf.  Dig.  5075 ;  Clements  t. 
Mulouey,  55  Mo.  353. 

Tbe  first  InRtruction  given  is  as  follows: 
"If  the  Jury  find  from  the  evidence,  or  tbe 
admissions  of  the  defendant  In  bis  answer, 
that  the  defendant,  on  or  about  the  day 
named  In  the  plaintiff's  complaint,  did.  In 
the  presence  of  divers  persons,  or  even  one 
person,  say,  of  and  concerning  the  plain- 
tiff, such  words  as  are  set  forth  in  the 
complaint,  chat  tbe  plaintiff  had  sworn 
to  a  lie,  or  used  such  words  as  amount  to 
charging  the  plaintiff  witb  swearing  false- 
ly, or  with  having  sworn  falsely,  or  did 
utter  or  publish  wordsof  or  to  orconcern- 
Ing  the  plaintiff  which,  in  their  common 
acceptation,  would  amount  to  such  a 
charge,  the  words  are  actlonabl3  of  them- 
selves, and  no  special  damage  need  be 
proven,  and  you  will  find  for  the  plaintiff; 
ond  the  words  spoken  by  the  defendant 
of  and  concerning  the  plaintiff  arc  to  be 
taken  to  mean  what  it  is  apparent  the  de- 
fendant Intended  them  to  mean,  according 
to  the  common  understanding  of  lan- 
guage, in  its  common  acceptation  and 
use. " 

We  are  of  tbe  opinion  there  was  no  er- 
ror in  this  Instruction.  The  first  part  of 
It  is  admitted  by  counsel  for  the  appellant 
to  be  correct.  Tbe  appellant  says  the 
latter    clause  Is  erroneous,  because  tbe 
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p]aintU(  la  required  by  law  to  proTetbe 
Identical  wordR  Importlaii  the  slander  aa 
tbey  are  charged  In  the  complaint;  that 
aimilar  worda,  or  worda  ot  almllar  Im- 
port, will  not  aatialy  the  rule.  If  we  con- 
cede the  proposition  to  be  correct,— which 
we  do  not  concede,— etlll  the  plea  of  ]ob- 
tiflcatlon  admits  that  the  worda  were 
apoken  aa  cbarited;  only  denying  that 
the  style  of  the  case.  In  which  the  plain- 
tiff testified  before  the  justice  of  the  peace 
as  stated  in  the  com  plaint,  la  the  same  aa 
that  shown  by  the  evidence,  which  we 
hare  said  was  not  material,  etc.  The 
plea  admits  that  the  words  were  spoken 
of  and  ciiDcemlnR  the  testimony  given  by 
the  plaintiff  on  the  trial  of  a  cause  before 
a  Joatlce  ol  the  peace.  The  charge  that 
the  plaintiff  aworefalaely  in  bis  tetitiroony, 
which  waa  material  to  the  laaue  to  be 
tried,  on  the  trial  of  the  cause  by  a  Justice 
of  the  peace,  who  had  jurisdiction  of  the 
cause  in  which  the  plaintilT  was  sworn  to 
testify.  Is  a  charge  of  perjury  committed 
In  a  judicial  proceeding.  Hut  aince  the 
decision  In  the  case  of  Knight  v.  8hnrp,  24 
Ark.  602,  section  1814  of  Mansfield's  Digest 
has  been  enacted,  which  provlden:  "It 
■hall  be  deemed  slander,  and  shall  be  ac- 
tionable, to  charge  any  person  with 
swearing  falsely,  or  with  having  sworn 
falsely,  or  for  using,  uttering,  or  publish- 
ing worda  of,  to,  or  concerning  any  per- 
aon  which.  In  their  common  acceptation, 
amount  to  such  charge,  whether  the 
words  be  apoken  In  conversation  of  and 
concerning  a  judicial  proceeding  or  not. " 
Therefore  It  la  no  longer  necessary,  as  held 
In  the  case  In  24  Ark.,  to  aver  in  the  com- 
plaint or  prove  that  the  teatlmony  alleged 
to  be  falae  awearlng  was  given  lu  a 
Judicial  proceeding.  There  could  be  no 
doubt  aa  to  the  meaning  of  the  worda 
apoken  by  tho  defendant  concerning  the 
teatlmony  of  the  plaintiff,  or  aa  to  how 
tbey  were  understood  by  those  who  beard 
them.  Worda  which  charge  the  plaintiff 
with  a  felony  are  actionable  per  se.  We 
find  no  error  In  the  first  Inatrnction. 

That  part  of  the  third  instruction  to 
which  appellant  objecta  la  (after  setting 
out  the  words  apoken  by  the  defendant) 
as  lollowa:  ''Which  statement  the  defend- 
ant ndmlta  making,  and  pleads  the  troth 
of  the  statement  In  juatlficatlon.  In  order 
to  maintain  tbia  plea,  the  defendant  must 
prove  to  the  aatiafactlon  of  the  jury,  by  a 
preponderance  of  evidence,  that  the  plain- 
tiff swore  falsely  upon  the  trial  referred 
to.  The  evidence  musi  be  such  as  to 
aatiafy  your  minda  thnt  the  plalutltf  waa 
guilty  of  awearlng  falsely,  aa  atated  by  the 
defendant;  and,  it  the  defendant  falla  to 
prove  Ilia  atatement  that  Whlttakerawure 
falsely  to  be  true,  the  jury  must  take  it 
to  be  falae."  The  defeiidant'a  counsel 
objocts  to  only  the  latter  clauae  of  thia  in- 
struction, in  which  we  find  no  error,  as 
the  burden  of  proving  the  truth  of  the  de- 
fendant's charge  agninat  the  plaintiff  rest- 
ed upon  the  defendant.  The  law  pre- 
sumed the  falaity  of  the  charge,  and.  If  the 
defendant  failed  to  eatabliab  its  troth,  the 
jury  were  obliged  to  take  It  to  be  false. 
Odgers,  Slnnd.  &  L.  I<t9;  8  Lawaon, 
Kixhts.  Kern.  &  Pr.  $  12%. 

The  sixth  and  seventh  biatru<*tionB  are 


as  follows:  "(6)  The  jury  are  instructed 
that,  in  estimating  damages  the  plaintiff 
has  austalned,  they  are  not  confined  to 
compensatory  damages,  but  may  be  al- 
lowed to  find  for  plaintiff  vindictive  or 
punitive  damages;  and  in  arriving  at 
their  verdict  they  are  instructed  that  pain 
and  mental  suffering,  caused  by  the  mall- 
clous  slander  of  the  plaintiff  by  the  defend- 
ant, are  among  the  elements  of  damage 
for  which  plaintiff  may  recover.  (7)  If 
the  jury  find  for  the  plaintiff,  they  will 
assess  his  damages  at  any  sum,  not  ex- 
ceeding $20,000,  the  amoout  claimed  by 
the  plaintiff.  No  rule  of  compensation  is 
fixed.  The  jury  are  the  judges  of  the 
amount  ol  damages  the  plaiutifi  has  sus- 
tained by  reason  of  the  defamatory  worda 
of  the  defendant,  but  thIa  doea  not  mean 
actual  and  ostensible  damages,  hut  such 
damages  as  will  fully  and  adequately 
compensate  the  plaintiff  for  the  wrong 
and  injury,  mental  suffering  and  mortifl- 
catiun,  that  the  plaintiff  has  sustained, 
and  at  the  same  time  vindicate  his  char- 
acter, and  punish  the  defendant."  The 
jury  may  award  only  compensatory 
damages,  but  cannot  award  vindictive  or 
punitory  damages  without  proof  of  ex« 
press  malice.  Malice  may  be  shown  by 
the  words  of  the  libel  itself  and  the  cir- 
cumstances attending  its  publication,  and 
need  not  be  proven  by  extrinsic  evidence. 
Whether  there  exists  express  malice  is  a 
question  of  fact  for  the  jury.  Whether 
words  are  actionable  per  Be  Is  a  question 
of  law  for  the  court.  Punitory  damages 
should  be  awarded  In  an  action  of  slander 
only  when,  in  speaking  the  slanderoua 
words,  the  defendant  was  actuated  by 
special  111  will,  bad  Intent,  or  malevolence 
towarda  the  plaintiff.  Socb  special  ill  will 
or  expreas  malice  may  be  inferred  from  all 
the  circnmstances  of  the  case,  but  it  is  not 
to  be  inferred  from  the  facts  alonethatthe 
words  are  false  and  Injurious  to  the  plain- 
tiff, although  malice  la  Implied  from  these 
facts.  Templeton  v.  Graves,  59  Wis.  95, 
17  N.  W.  Rep.  672;  Railway  Co.  v.  Bridges, 
86  Ala.  448,  5  South.  Rep.  864;  Newman  v. 
Stein,  75  Mich.  403.  42  N.  W.  Rep.  956;  New- 
ell, Defam.  p.  M5.note9;  Lawson,  Rtghta, 
Rem.  &  Pr.  $  1302.  The  words  spoken 
In  this  case  charged  the  plaintiff  with  the 
commission  of  a  felony,  and  are  actionable 
perse.  Prima  facte,  the  law  implies  mal- 
ice from  the  speaking  of  the  words;  but 
this  implication  or  presumption  may,  un- 
der proper  pleadings,  be  rebutted  by  evi- 
dence; and,  if  so  rebutted,  the  action  la 
not  thereby  defeated,  bat  the  right  to  re- 
cover exemplary  damagea  is  defeated  by 
such  evidence.  In  such  a  case,  the  plain- 
tiff can  recover  only  actual  or  compensa- 
tory damages.  They  may  he  recovered, 
unless  the  words  complained  of  are  privi- 
leged, allhoogh  the  defendant  may  have 
spoken  such  words  honestly  and  without 
malice,  as  the  xfaramen  of  the  action  is 
the  Injury  to  the  reputation  of  the  plaintiff. 
Injured  feelings  is  an  element  In  the  esti- 
mating of  compensatory  damages.  Sny- 
der V.  Fulton,  34  Md.  138;  Newell,  Defam. 
p.847,§  13;  Odgers.Sland.ft  L.  289, 291 ,  292 ; 
Rodgers  v.  Henry,  32  Wis.  334. 

As  instructions  6  and  7,  given  In  this 
case,  seem  to  take  from  the  jury  the  de- 
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termioBtion  of  the  question  whether  there 
wae  actual  or  ezpreas  malice,  tbey  are  In 
thlB  respect  erroneous.  The  Judgment  is 
reversed,  and  the  cause  Is  remanded  for 
a  new  trial. 


Hazblip  et  hI.  t.  Lindsbt. 

aCmurt  of  Appeal*  of  Kentweky.  March  la,  1893.) 

Tbbbibs — OBi.itT  or  Riort— Norica  or  Apfli- 

CATIOS — iKJONOTIOIf. 

1.  Oen.  St.  c.  12,  S  5,  provides  that  no  appli- 
cation to  establish  a  ferry  shall  ba  heard  anless 
notice  tbereof  was  posted' at  the  court-house  door 
a  given  time  before  making  application.  Plain- 
till  owned  a  ferry  privilege,  and  witbout  any 
notice  of  any  character  defendant  applied  to  the 
court,  and  was  granted  the  same  ferry  right  held 
by  plaintiff.  Held,  that  tbe  grant  to  defendant 
was  void,  the  court  having  acquired  no  Jnrisdio- 
tlon. 

3.  Where  plaintiffs  entoymect  of  a  ferry 
franchise  was  disturbed  by  defendant,  who 
claimed  the  same  right,  an  Injunction  was  the 
proper  remedy  for  relief. 

Appeal  from  clrcalt  eonrt,  Edmonson 
couaty. 

"To  he  ufficially  reported." 

Action  by  U.  W.  Llndsey  against  Will- 
lam  nnd  Henry  Haselip.  Judgment  lor 
plaintiff.     D^endants   appeal.    Reversed. 

D.  W.  Wright  and  P.  F.  Edwnrda,  tor 
appellaats.  W.S.  HetUe  aadE.  W.  Hiaea, 
for  appellee. 

Holt,  C.  J.  William  Hazelip  bad  a 
ferry  privilege  on  Green  river,  tbe  landing 
being  upon  his  farm,  and  where  a  public 
road  crossed  the  river.  He  bad  been  In 
the  exercise  of  the  privilege  for  many  years 
prior  to  October  10, 187S,  at  which  time  be 
leased  It  and  bis  farm  by  written  contract 
to  Barrett  Lindsey  for  10  years  from  No- 
vember 1, 1888,  for  one-third  of  the  ferry 
tolls  and  a  like  proportion  of  tbe  farm 
crops;  the  possession  of  tbe  farm  and 
ferry  and  appurteuunces  to  be  restored  In 
good  condition  to  Uazelip  .-it  the  end  of 
tbe  lease.  Shortly  after  it  was  made,  by 
agreement  between  ail  the  parties,  the 
appellee,  G.  W.  Lindsey,  took  the  place  of 
Barrett  Lindsey  under  It;  signed  It,  to- 
gether with  his  surety,  nnd  took  posses- 
sion of  the  property.  In  1881,  Uazelip 
was  about  to  leave  the  Immediate  locali- 
ty. Tbe  ferry  license  was  In  his  name,  and 
his  bond  gl\en  in  tbe  county  court  fur  the 
proper  conduct  of  the  privilege  was  in 
force.  He  desired  to  bn  relieved  of  the  re- 
sponsibility, and  requested  the  county 
judge,  as  the  testimony,  when  all  of  It  is 
considered,  in  our  opinion,  shows,  not  to 
revul<e  his  license,  but  to  compel  bis  lessee 
to  give  a  bond.  Section  U,  c.  42,  0«n.  tSt., 
provides:  "When  sale  is  made  of  a  terry 
right,  or  iease  thereof,  it  must  be  with 
leave  of  tbe  court,  and  the  purchaser  or 
lessee  must  execute  covenant,  with  suffi- 
cient surety,  In  lieu  of  tbe  former  cove- 
nant." At  the  March  term,  1881.  of  the 
county  court,  and  In  tbe  absence  of  Ha- 
celip,  tbe  appellee,  Lindsey,  obtained  an 
order  granting  bim  tbe  ferry  privilege,  as 
he  claims,  for  20  years.  The  order  does 
not  specify  the  period,  and  the  longest 
time  forwhlch  It  can  be  granted  under  the 
statute  Is  20  years.  It  is,  however, 
proven  by  one  of  tbe  appellee  s  sureties  in 


tbe  bond  be  then  gave,  and  by  the  eonnty 
]adge,  tbat  It  was  tben  nnderstood  to  be 
tor  the  unexpired  time  of  the  lease.  Tb« 
appeUee  not  only  paid  tbe  one-third  of  the 
ferry  tolls  to  HaseUp  from  the  commence- 
ment of  tbe  lease  until  this  action  was 
taken  In  tbe  county  court,  hnt  he  volun- 
tarily did  BO  until  18%.  This  fact  is  per- 
suasive that  he  did  not  regard  falmseU, 
after  March,  1881,  as  the  owner  of  tbe 
ferry  right,  but  merely  as  a  lessee.  After 
1884  he  refused  to  pay  HaEellp  the  one- 
third  of  the  tolls.  The  lattnr  sued  bim  tot 
them,  and  recovered  a  Judgment.  Tbe 
appellee  appealed  to  tbe  superior  court, 
and  It  was  atlirmed.  Some  time  after  tbe 
expiration  of  the  lease,  the  appellee, 
claiming  the  feny  privilege  by  virtae  of 
the  eonnty  court  order  of  1881,  brought 
this  action  enjoining  Haselip  from  exercis- 
ing the  privilege.  It  is  an  admitted  fact 
under  tbe  pleadings  that  tlie  grant  of 
license  to  Haielip  extended  beyond  the 
time  when  this  suit  was  brought.  The 
question,  therefore.  Is  whether  the  order 
of  tbe  county  court  obtained  by  the  appel- 
lee in  March,  1881,  impliedly  revoked  the 
license  of  Hasdip,  and  vested  Lindsey 
with  tbe  right  to  tbe  privilege,  iadepend* 
ent  of  tbe  lease.  If  he  was  the  owner, 
then,  as  Haselip  was  claiming  the  same 
right,  it  was  pniper  to  resort  to  the 
remedy  of  Injunction  for  relief.  Tbe  right 
to  a  ferry  privilege  is  a  franchise,  and  tbe 
chancellor  may  protect  the  person  in  pos- 
session from  repeated  disturbance  by  en- 
joining the  disturber.  Tbe  injary  is  a 
continuing  one  to  a  statutory  right 
already  granted  by  the  proper  tribnnal, 
and.  It  this  remedy  could  not  be  resorted 
to,  a  multiplicity  of  suits  would  tte  neces- 
sary, which  would  likely  not  afford  ade- 
quate relief.  Livingston  v.  Van  Ingen,  ft 
Johns.  685;  Wait,  Act.  ft  Def.  p.  848;  New- 
port V.  Taylor's  Kx'rs,  16  B.  Mon.  779.  It 
Is  unnecessary  to  consider  whether  the 
lease  of  the  ferry  was  void  because  not 
made  by  leave  of  tbe  county  court.  The 
execution  of  a  bond  by  tbe  appellee  in 
March,  1881,  should  perhaps  be  regarded 
ns  an  approval  of  It  by  the  coort,  and  as 
the  bond  of  the  appellee  as  alessee, as  pro- 
vided by  the  statute.  The  lease  had,  how- 
ever, expired  before  this  suit  was  brought. 
It  is  plain  the  appellee  acquired  posses- 
sion of  the  ferry  under  tbe  lease.  He  ad- 
mits It.  Tbe  payment  of  tbe  one-third  of 
tbe  tolls  to  Haselip  by  him  as  rent  for  sev- 
eral years  after  he  obtained  tbe  county 
court  order  shows  that  be  still  recognised 
himself  as  a  mei^e  lessee.  He  now,  how- 
ever, bases  his  claim  of  absolute  owner- 
ship to  a  ferry,  the  landing  of  which  is 
upon  the  Haselip  farm,  upon  that  same 
order.  It  is  not  of  a  character  calculated 
to  enlist  the  symputhy  of  a  court  in  his 
behalf.  It  is  said  the  grant  to  him  was 
by  tbe  proper  court,  and  tbat  its  validity, 
therefore,  cannot  be  assailed  collaterally. 
Grant  that  the  order  means  all  that  is 
claimed  for  it.  In  other  words,  we  will 
assume  that  it  was  intended  to  grant  an 
original  feiry  right  to  the  appellee  for  30 
years,  and  not  merely  the  right  to  carry 
on  tbe  ferry  as  lessee.  In  such  rase  It 
Is  true.  If  the  order  be  not  void,  the  grant 
cannot  be  questioned  collaterally.    Erers- 
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Tonv.S&nderB.BJ.  J.  Marsh.  142.  Haze]tp, 
however,  at  this  time,  so  far  as  tliis  record 
BhotvB,  had  the  privilege.  No  notii.'e  was 
given  to  biin  of  the  application  for  this 
order.  In  tact  n<i  notice  of  any  character 
was  given.  The  statute  provides:  "No 
application  to  establish  a  ferry  shall  be 
beard  iinless  notice  of  the  application 
shall  have  been  posted  at  the  cuort-house 
door  of  the  county  on  the  first  day  of  the 
term  of  the  court  next  preceding  that  at 
which  the  application  is  made."  Qen. 
St.  c.42,  §5.  The  eonrt  therefore  had  no  Ju- 
risdiction. It  is  as  if  a  personal  Judgment 
were  rendered  without  the  service  of  any 
process ;  and  the  order,  if  it  Is  to  be  con- 
strned  as  Intending  to  grant  an  original 
ferry  right,  was  void.  The  judgment  Is 
therefore  reversed,  and  cause  remanded, 
with  directions  to  dismiss  the  petition. 


MooBB  V.  Commonwealth. 
(Court  cf  Appeals  of  Kentuehy.   March  8, 1892. ) 

POKOBRT— iNDIOTUEirr — INSANITT  1.1  A  DeI^NSB. 

1.  Forgren'  of  a  witness  certificate  payable 
by  the  state  is  panlstaable  ander  the  Kentucky 
statute  provldiDS  for  the  panisbment  of  any  per- 
son who  "sball  forge  or  counterfeit  any  writing 
whatever,  whereby  fraud alently  to  obtain  tbe 
possession  of  or  to  deprive  another  of  any  money 
or  property,  or  cause  him  to  be  injured  in  his 
estate  or  lawful  rights,"  since  the  pronoans 
•him"  and  "bis"  are  ased  in  said  statute  as 
equivalent  to  "another,"  wblob  embraces  tbe 
state. 

2.  In  an  indictment  for  such  forgery  It  is 
sofficient  to  aver  that  the  eertifloate  was  forged 
wltb  intent  to  cheat  and  defraud  the  state. 

8.  Although  a  person  is  authorized  to  sign 
the  cleric's  name  to  witness  certificates,  yet.  If 
be  signs  snch  name  to  a  false  certificate.  It  la 
forgery. 

4.  Where  tfae  question  of  tbe  sanity  of  the 
■ocused  is  submitted  to  the  Jury  it  is  error  to 
reject  evidence  offertid  by  him  as  to  the  condition 
of  his  mind  sabsequent  to  the  commission  of  the 
crime.  ' 

6.  The  burden  of  showiug  Insanity  is  upon 
the  party  who  relies  upon  it  as  a  defense. 

Appeal  from  circalt  court,  Hardin  coun- 
ty- 

"To  be  officially  reported." 

Indictment  of  Charles  Moore  for  forgery. 
Defendant  was  convicted,  and  appeals. 
Reversed. 

Hobsott  A  O'Meara,  for  appellant.  W. 
J.  Hendrick,  for  tbe  Commonwealth. 

Boi.T,  C.  J.  Tbe  charge  is  forgery  of 
a  witness  certitlcate  against  the  state. 
It  la  urged  the  statute  does  not  em- 
brace such  a  case.  It  provides:  "If  any 
person  shall  forge  or  counterfeit  any  writ- 
ing whatever,  whereby  fraudulently  to 
obtain  tbe  poxsession  of  or  to  deprive  an- 
other of  any  money  or  property,  or  cause 
hlui  to  be  injured  in  bis  estate  or  lawful 
rights,  or  If  be  shall  utter  and  publish  such 
liiHtrament,  knowing  It  to  be  forged  and 
counterfeited,  he  sbull  be  confined  In  the 
peiiitPDtiary  not  less  than  two  nor  more 
than  ten  years."  It  is  said  the  word  "an- 
other*' is  plainly  so  limited  by  tbe  succeed- 
ing words,  "or  cause  him  to  be  injured  in 
bis  estate, "  as  not  to  Include  tbe  state; 
and  that  there  Is  no  statute  to  punish 
one,  if  It  be  the  object  of  the  frand.  Such 
a  legislative  omission  would  be  singnlar. 
T.188.W.no.lO— 53 


If  the  contention  be  well  grounded,  then, 
but  for  the  statutory  rule  that  a  word 
importing  the  masculine  gender  shall  ap- 
ply to  females,  it  would  only  be  when  the 
fraud  relates  to  a  man  that  the  offender 
could  be  punished.  If  perpetrated  upon  a 
body  politic,  or  a  society  or  a  corpora- 
tion, there  Is  no  statute  embracing  the 
case.  While  criminal  laws  are  to  be  strlct- 
1.T  construed,  yet  their  letter  is  not  to  be 
so  far  followed  as  to  render  tbem  ineffect- 
ual to  suppress  the  mischief.  The  worda 
referred  to  were  evidentb'  intended  merely 
to  mean  tbe  party  Intended  to  be  defraud- 
ed. It  Is  manifest  this  was  tbe  legislative 
Intention.  The  word  "another"  mpans  a 
different  person;  and  the  word  "person,"" 
by  our  statute,  includes  corporations,  so- 
cieties, bodies  politic,  and  the  public  gen- 
ernlly,  as  well  as  Individuals.  After  prop- 
erly using  a  word  so  comprehensive,  it 
cannot  well  be  supposed  It  was  intended 
to  limit  its  meaning,  as  contended,  by  tbe 
use  of  thcpronoDu.  It  was  used  as  equiv- 
alent to  the  word  "another,"  which  in 
legal  meaning  embraces  the  state. 

It  is  next  said  the  Indictment  is  detective 
because  It  does  not  aver  that  the  certificate 
was  forged  In  order  to  deprive  the  state 
of  any  money  or  property,  or  to  Injure  it 
in  its  estate.  It  does,  however,  aver  that 
It  was  done  with  Intent  to  cheat  and  de- 
fraud It.  An  indictment,  in  setting  fortb 
a  statutory  offense,  need  not  follow  the 
language  of  tbe  statute.  It  is  sufficient  if 
It  does  HO  In  substance,  as  Is  the  case  here. 

It  Is  also  sufficiently  specific  as  to  the 
act  of  the  accused.  It  avers,  after  using 
the  proper  legal  words  necessary  to 
such  a  charge,  that  he  forged  the  cer- 
tificate, which  Is  then  fully  set  forth.  Be 
was  at  the  time  not  a  sworn  or  reg- 
ular deputy  of  the  clerk  of  the  court,  bat 
was  acting  as  such  with  authority  to  Is- 
sue certificates  in  the  clerk's  name  to  wit- 
nesses who  were  in  attendance  upon  the 
court.  He  signed  the  clerk's  name  to  this- 
certificate,  but  there  is  evidence  showing 
the  person  in  whose  favor  It  issued  was 
not  In  attendance  as  a  witness.  It  Is- 
therefore  urged  the  request  of  the  ac- 
cused to  direct  the  Jury  to  find  him  not 
guilty  should  have  been  granted,  upon  the 
ground  that  there  was  a  fatal  variance 
between  the  charge  in  the  Indictment  and 
the  evidence.  In  other  words,  that  he 
was  charged  with  making  the  paper  with- 
out authority,  while  the  evidence  showed 
he  was  authorised  tosign  the  clerk's  name 
to  it,  but  that  it  was  false.  He  had  no 
authority,  however,  to  make  a  false  certifi- 
cate. It  could  not  have  been  conferred. 
Although  he  was  authorized  to  sign  the 
clerk's  name  to  witness  certificates,  yet. 
If  he  did  so  to  a  false  one,  made  out  by 
him.  It  was  forgery.  It.  says  Blackstone, 
is  "the  fraudulent  making  or  alteration 
of  a  writing  to  the  prejudice  of  another 
man's  rlglits. "  4  Cooley,  Bl.  Coniiu.  p. 
247.  Another  leading  writer  says  it  i» 
"  the  false  making,  or  materially  altering, 
with  intent  to  defraud,  of  any  writing, 
which,  if  genuine,  might  apparently  be  of 
legal  efflcac.v,  or  the  foundation  of  a  legal 
liability."  1  Blsh.  Crim.  Law,  §57a.  The 
clerk  himself  would  be  liable  to  thecharge 
of  forging  a  false  witness  certificate,  al- 
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thoash  signed  by  him,  If  It  were  In  tact 
false.  It  purports  to  be  an  obligation 
upon  the  state.  If  genuine,  it  evidences  an 
indebtedness  upon  its  part.  One  may  be 
gnllty  of  the  false  making  of  an  instru- 
ment, although  signed  and  executed  in  his 
own  name,  If  It  be  false  in  a  material 
part,  hut  calculated  to  induce  another  to 
give  credit  to  it  as  genuine.  1  Hale,  P.  C. 
688.  In  the  case  of  Com.  v.  Wilson,  8»  Ky. 
— ,  12S.  W.  Rep.  264,  It  was  so  decided. 
It  was  there  held  thataconnty  surveyor, 
who,  with  Intent  to  defraud  the  state, 
made  a  plat  and  certificate  of  a  survey 
purporting  to  have  been  made  by  blm, 
when  in  fact  none  had  been  made,  was 
guilty  of  forgery. 

The  accused  relied  upon  insanity  at  the 
time  of  the  making  of  the  certificate.  He 
proved  personal  injuries  to  himself  In  the 
past,  which  might  affect  the  mind.  Tes- 
timony was  Introduced  as  to  his  mental 
condition  both  before  and  at  the  time  ot 
the  making  of  the  certificate,  tending  to 
show  he  was  not  of  sound  mind.  There 
was  evidence  conducing  to  show  that  his 
condition  In  this  respect  bad  up  to  the 
time  of  the  making  of  the  certificate  for 
years  been  gradually  growing  woroe.  It 
Is  not  proper  for  this  court  to  Indicate 
any  opinion  as  to  the  value  or  weight  of 
this  testimony.  Tlie  trial  court  properly 
regarded  It,  however,  as  sutticient  to  au- 
thorise the  submission  to  the  Jury  ot  the 
questlnn  of  sanity;  and  yet  It  rejected  all 
the  evidence  that  was  offered  by  him  as 
to  the  condition  of  his  mind  subsequent 
to  the  time  of  the  alleged  comuiission  of 
the  offense.  This  was  error.  It  would 
have  tended  to  lllnstrate  his  mental  con- 
dition when  be  Issued  the  certificate.  To 
sustain  this  defense  the  evidence  must,  uf 
course,  show  the  party  to  have  been  In- 
sane at  the  time  of  thedoing  of  the  forbid- 
deu  act.  It  Is,  of  course,  not  sufflcieut  to 
show  that  he  was  Insane  before  or  after; 
but  If  there  be  testimony— as  there  was  in 
this  Instance — ^euding  to  show  that  his 
affection  is  of  a  continuing  or  permanent 
character,  then  it  is  competent  to  prove 
his  mental  condition  after  as  well  as  be- 
fore the  time  when  the  act  was  done. 
Bishop  says:  "The  Insanity  proved  must 
relate  to  the  time  when  the  act  complained 
of  was  committed ;  it  not  being  Rufflclent 
that  the  defendant  was  Insane  before  or 
after.  If  not  also  then.  Yet  when  the  ques- 
tion Is  ot  permanent  insanity,  its  existence 
at  the  time  of  the  trial,  or  at  any  other 
time  after,  or  especially  before,  the  com  mis- 
flinn  of  such  act,  may  be  shown  as  the 
foundation  for  the  presumption  that  the 
state  of  mind  proved  is  continuing,  and 
what  exists  at  one  time  exists  also  at  an- 
other." 2  BIflb.  Crim.  Proc.  6  674.  The 
Jury  were  told:  "The  law  presumes  the 
defendant  at  the  time  he  committed  the 
fact,  if  be  so  did,  of  sound  mind ;  and,  uu- 
less  the  Jury  believe  from  a  preponderance 
ot  the  testimony  that  at  that  time  he  was 
not  of  a  sound  mind,  •  •  •  the  law  Is 
for  the  defendant,  and  the  Jury  should  so 
find."  This  Instruction  was  refused:  "If, 
on  ail  the  facts  and  circumstances  In  the 
case,  the  jury  have  a  reasonable  doubt  as 
to  whether  the  defendant  was  of  sound 
mind  at  the  time  of  making  the  certifi- 


cate, they  should  acquit  hint."  There  la 
a  conflict  of  decision  as  to  the  degree  of 
evidence  which  the  instructluns  should  re- 
quire to  support  the  defense  of  insanity. 
Ail  concur,  however,  that  the  contest 
opens  with  the  legal  presumption  of  san- 
ity against  the  defendant.  Some  of  the 
cases  say  that  he  must  show  affirmatively 
his  Insanity  at  the  time  ot  the  wrongful 
act,  taking  npon  himself  what  some 
courts  have  called  the  burden  of  proof, 
and  others,  a  legal  duty  to  overcome  the 
legal  presumption  of  sanity.  By  what 
weight  of  evidence  this  is  to  be  donecourts 
are  not  In  full  accord.  A  few  of  them  have 
decided  that  the  insanity  must  be  shown 
beyond  a  reasonable  doubt;  others,  that 
if,  upon  the  entire  testimony,  there  Is  a 
reasonable  doubt  of  his  sanity,  an  acquit- 
tal should  follow;  while  many  others  bold 
that  the  Insanity  should  be  shown  by  a 
preponderance  of  the  evidence;  and  this 
last  appears  to  be  the  rule  in  this  state, 
and  Is,  in  our  opinion,  correct  in  principle 
and  policy.  As  the  accused  Is  presumed  to 
be  sane,  there  must  be  sufficient  evidence 
to  overturn  this  presumption.  Having 
done  the  wrongful  act,  he  says,  "I  am  ir-- 
responsible. "  The  plea  is  a  special  one, 
and  should  at  least  be  supported  by  evi- 
dence upon  his  part  sufficient  to  create 
the  belief  of  its  truth  In  the  minds  ot  the 
Jury.  This  Is  necessary  to  rebut  the  pre- 
sumption ot  sanity,  and  to  the  proper  pro- 
tection uf  society.  While  the  mind  revolts 
at  the  idea  ot  punisMng  an  Irresponsible 
being,  yet  leniency  should  nut  go  so  tar  as 
to  endanger  the  security  of  the  public. 
The  plea  ot  insanity  is  peculiarly  open  to 
abuse.  It  Is  often  resorted  to  in  extrem- 
ity. It  opens  a  wide  range  ot  inquiry. 
Facts  to  support  are  easily  manufactured. 
It  invites  the  Jury  Into  a  field  of  specula- 
tion, where  they  are  likely,  by  means  of 
conflicting  expert  testipiony  and  opposing 
and  uncertain  opinions,  to  becotne  lost  in 
doubt  and  confusion,  and  their  verdict 
often  a  matter  of  mere  conjecture.  It 
seems  to  us, therefore,  tbatit  Is  a  safe  mle, 
founded  both  in  reason  and  sound  policy, 
as  well  as  sanctioned  by  observation  and 
judicial  authority,  to  place  the  harden  of 
showing  Insanity  upon  the  party  who  re- 
lies upon  it  to  shield  him  from  punlsbment 
for  his  wrongful  act.  The  examioatlon 
we  have  made  shows  this  to  be  the  rule  in 
a  majority  of  the  states  of  the  Union,  and 
In  this  state  it  may  now  be  regarded  as 
the  settled  rule,  as  will  be  found  by  an  ex- 
amination of  the  cases  ot  Kriel  v.  Com.,  5 
Bush,  872;  Brown  v.  Com.,  14  Bush,  898; 
Ball  V.  Com.,  81  Ky.  662;  and  Kaelin  v. 
Com.,  84  Ky.  364.  1  S.  W.  Rep.  594.  We 
ha  ve  cnnttidered  the  Instructions  that  were 
given  and  refused  In  view  of  another  trial. 
No  error  appears  in  this  respect,  but  for 
that  above  indicated  the  Judgment  is  re- 
versed, and  cause  remanded  for  another 
trial  consistent  with  this  opinion. 


BkOWN  ▼.  COMMONWBAI.TB. 

(Court  ftf  Appeal*  of  Kentuehi/.    March  S,  tS98. ) 

Trial— MiscoNDOCT  or  Attosxbt. 

It  is  nut  a  Ki^und  for  ihe  reversal  of  a 
conviction  for  manslaufchter  ttiat  tb-'  proscx:utiai^ 
attorney,  in  the  closing  orgumei^t  to  the  biiy.  m^- 
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redted  the  eridenoe  of  •  materiat  witness  for 
the  defenae,  and  claimed  that  he  had  awom 
falaely,  where  the  court  Instructa  the  Jury  that 
their  reculleatlon  of  the  evidence,  and  not  the 
version  of  the  attom«]r,  abonld  govern  their 
vordicL 

Appeal  from  drcDit  court.  Jefferson 
coanty. 

"Not  to  be  ofBcIally  reported." 

Indictment  of  Edward  Brown  fur  mur- 
der. Defendant  was  conricted  of  man- 
Blaughter,  and  appeals.    Affirmed. 

Kinney  S  Kinaey,  for  appellant.  W.  J. 
Headrick,  for  the  Commonwealth. 

HuLT,  C.  J.  The  Only  ground  urged  for 
a  reversal  of  tbls  conviction  for  man- 
elaugbter  la  that  the  attornpy  for  the 
f:taie,  in  the  closinR  argunieut  to  the 
jury,  mlBreclted  the  evidence  of  a  material 
witness  for  the  defense,  and  claimed  that 
he  had  sworn  falsely ;  and  that,  when  the 
attorney  for  the  accused  sought  to  inter- 
rupt the  prosecuting  attorney  in  order  to 
correct  his  recital  of  the  testimony,  the 
court  refuted  to  permit  it,  and  failed  to 
correct  it.  This  does  not  authorize  u  re- 
versal, especially  In  view  of  the  fact  that 
the  court  did  all  that  was  pioper.  The 
Judge,  In  substance,  said  to  the  Jury  that 
their  recollection  of  the  evidence,  and  not 
the  version  of  the  attorneysfor  either  side, 
sboald  control  them.  It  certainly  would 
nave  been  Improper  for  the  court  to  have 
attempted  to  recite  the  evidence  to  them. 
There  was  merely  a  difference  of  recollec- 
tion between  the  attorneys  as  to  the  testi- 
mony, and  It  waa  the  province  of  the  Jury 
to  determine  what  the  witness  had  In  fact 
sworn.  Complaint  Is  not  made  in  argu- 
ment of  the  Instmctions.  An  examina- 
tion of  them  has  veritted  the  theretofore 
existing  belief  thnV,  had  they  been  errone- 
ous in  any  respect,  the  vigilant  counsel  for 
tbe  appellant  would  have  detected  it. 
The  Jury  were  properly  instructed  as  to 
murder  and  voluntary  manslaughter. 
Tbe  accused  was  given  the  beneflt  of 
properinstructlonsas  to  in  voluntary  man- 
fllangbter,  self-defense,  and  the  reasonable 
doubt;  and,  while  a  careful  inspection  of 
tbe  rerord  is  perhaps  calculated  to  create 
the  belief  that  tbe  punishment  awarded  Is 
Mevere,yet  no  ground  appears  upon  which 
we  are  authorised  to  disturb  the  verdict. 

Judgment  affirmed. 


Crrv  or  Newport  v.  Millbr. 

(Court  of  Appeals  of  KtntuOey.   UarohlS,  1892.) 

Obstbdctiox  IK  SiDBWALK— Nonoa  or  Citt 

— QUBSTION  VOB  JUBT. 

1.  In  an  action  against  a  dty  for  personal  in- 
jury resnltine  from  a  stump  whicn  was  left 
standing  in  the  sidewalk  so  as  to  be  a  danger- 
ous obstacle,  defendant  was  properly  precluded 
from  proving  that  the  person  who  cut  down  the 
tree  left  the  stnmp  with  a  view  of  making  it  a 
biting  post,  and  that  other  stumps  had  oeen 
left  for  Uke  purpose  In  the  city,  and  that  hy- 
drants, hitching  posts,  stepping  stones,  water 
pings,  and  ash  barrelaL  for  the  convenience  of 
residents,  weire  to  be  found  at  like  places  upon 
the  streets. 

3.  Where  such  stnmp  had  been  standing  for 
IS  nxmtbs  wlthont  being  provided  with  rings  or 
In  any  way  for  nse  as  a  hitching  poet,  the  peri- 


od was  sufficient  to  charge  the  city  with  knowl- 
edge of  its  existence  and  character. 

8.  It  was  for  the  Jury  to  determine  whether 
the  city  had  knowledge  of  it,  or  should  have 
known  of  it  in  the  exercise  of  ordinary  care. 

4.  In  determining  what  Is  a  dangerous  and 
useless  obstruction  to  a  sidewalk  it  is  a  ques- 
tion for  the  Jury  in  each  case  to  say  whether, 
from  the  ccndition  and  location  of  the  object, 
it  renders  the  public  nse  of  the  sidewalk  incon- 
venient and  unsafe. 

Appeal  from  drcnlt  court,  Campbell 
county. 

"To  be  officially  reported. " 

Action  by  Jubn  P.  Miller  against  tbe  city 
of  Newport.  Judgment  for  plaintiff.  De- 
fendant appeals.    Affirmed. 

Tboa.  P.  Carrotben,  for  appellan  t.  E. 
TV.  Hawkins  and  Root  dk  Root,  for  appel- 
lee. 

Holt,  C.  J.  The  appellee,  John  P.  Mil- 
ler, sues  for  damages  for  an  injury,  con- 
sisting In  the  breaking  of  his  arm,  caused 
by  bis  falling  over  a  stump  standing  In 
the  sidewalk  of  one  of  tbe  streets  of  the 
city  of  Newport.  He,  when  in  company 
with  his  wife  and  children,  met  two  ladies 
going  in  the  opposite  direction.  The  ap- 
pellee, In  order  to  enable  them  to  pass, 
stepped  near  the  outer  edge  of  the  side- 
walk, which  was  lU  feet  wide,  but  only  7 
feet  between  the  stnmp  and  the  fence.  In 
doing  BO  he  fell  over  the  stnmp,  which 
was  3  or  4  Inches  within  the  curbing,  and 
but  2  feet  high,  and  22  Inches  in  diameter. 
It  was  a  dark  night,  and  It  was  180  feet  to 
the  nearest  lamp-post,  and  tbe  evidence 
tends  strongly  to  show  that  there  was  no 
light  burning  even  there. 

It  Is  urged  that  tbe  trial  court  rejected 
competent  evidence  offered  by  the  city, 
nnd  Improperly  Instructed  the  Jury.  The 
appellant  offered  to  prove  that  the  person 
who  cut  down  the  tree,  and  who  then 
lived  at  the  place,  left  the  stump  with  a 
view  of  making  it  a  bitching  post;  also 
that  at  other  points  in  the  city,  and  at 
like  places  in  the  sidewalk,  other  stumps 
had  been  left  for  the  same  purpose;  and 
that  water  hydrants,  hitching  posts, 
stepping  stones,  water  and  gas  plugs,  and 
ash  barrels  and  boxes,  left  for  the  con- 
venience of  the  removing  contractors  of 
ashes  and  garbage,  were  to  be  found  at 
nice  places  upon  tbe  streets.  It  was  im- 
material what  the  intention  of  the  person 
who  cut  down  the  tree  may  have  been,  or 
whether  the  objects  bad  been  placed  and 
left  as  claimed  upon  the  streets.  This  in- 
tention Inrnished  no  excuse  to  tbe  city  If 
the  stump  was  In  fact  an  unnecessary  and 
dangerous  obstacle.  Nor,  if  It  improperly 
allowed  other  unnecessary  and  dangerous 
obstacles  to  remain  in  the  sidewalk,  was 
it  any  excuse  for  this  one.  Tbe  question 
was  whether  the  particular  object  which 
caused  the  injury  to  the  appellee  was 
such  an  obstruction  in  the  street  as  ren- 
dered the  city  liable  to  him  for  his  Injury. 
This  evidence  was  not,  therefore,  compe- 
tent. The  evidence  shows  that  tbe  stump 
had  been  there  for  16  months,  without  its 
being  prepared  by  means  of  rings  or  in 
any  other  way  for  use  as  a  hitching  post. 
This  period  was  sufficient  to  raise  implied 
notice,  and  charge  the  city  with  knowl- 
edge of  its  existence  and  chararteI^    2nu. 
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Torts,  p.  892.  The  jnry  were,  bowever, 
properly  Idt  to  find  whether  the  ctty  had 
knowledge  of  It,  or  Bbould  hare  known  of 
it  In  the  exercise  of  ordinary  care.  They 
were,  in  sabstance,  told  by  the  first  in- 
Btructlon  that  It  was  Its  duty,  by  the  ex- 
ercise of  all  the  ordinary  means  in  Its 
power,  to  keep  the  sidewalks  fFee  from  bb- 
stractluns,  and  In  a  convenient  and  safe 
condition  for  public  use;  that, if  thestuntp 
formed  an  obstruction  in  the  sidewalk, 
or  made  it  inconvenient  or  unsafe  for 
public  nse,  and  the  city  knew,  or,  iu  the 
exerclHe  of  ordinary  care,  should  have 
known  it.  and  had  reasonable  time  there- 
after to  remove  It,  then  It  was  its  duty 
to  do  so;  and  if  the  appellee,  when  in  the 
ordinary  use  of  the  sidewalk,  and  in  the 
exercise  of  ordinary  care,  was  injured  by 
falling  over  the  etunip,  the  jury  should 
liud  for  him.  We  perceive  no  error  In  this 
instruction.  The  other  instructions  were 
either  favorable  to  the  city  or  unobjec- 
tionable. All,  taken  together,  presented 
the  whole  law  of  the  case.  It  Is  unneces- 
sary, therefor;,  to  consider  in  detail  those 
asked  by  the  city  and  refused.  They  were 
either  objectionable,  or  already  embraced 
by  those  given  to  the  jury.  It  is  said  by 
connsel  that,  if  the  law  be  as  declared  in 
this  case,  it  will  revolutionize  the  condi- 
tion of  oar  towns  and  cities;  that  they 
will  hove  to  remove  all  shade  trees,  step- 
ping stones,  water  plugs,  etc.,  upon  the 
edge  of  their  sidewalks.  This  alarm,  we 
think,  is  unfounded.  When  it  is  said  that 
a  city  must  keep  its  sidewalks  safe  and 
convenient  for  public  use,  it  is  not  meant 
that  they  must  be  entirely  convenient  and 
safe;  but  it  Is  to  be  left  to  the  jury,  as 
was  done  in  this  case,  whether  a  particu- 
lar thing  should  be  regarded  under  all  the 
circnmstances  as  a  nuisance  or  obstruc- 
tion. 2  HII.  Torts,  p.  386.  The  stump 
which  caused  this  injury  was  not  really 
suitable  for  a  hitching  post.  It  made  the 
sidewalk  narrow,  aifl  was,  from  Its  size 
and  situation,  dangerous  to  passers-by  in 
the  darkness  of  the  night,  although  they 
might  be  exercising  the  care  a  reasonable 
person  would  under  the  circnmstances.  It 
was  not  only  a  dangerous,  but  a  useless, 
obstruction;  and  a  distinction  should  be 
drawn  between  a  thing  like  It,  and  situat- 
ed Bs  It  was,  and  objects  like  shade  trees, 
hydrants,  etc.,  placed  just  within  the  curb- 
ing of  a  sidewalk,  and  which  raiiy  rea- 
sonably be  expected  to  be  found  there. 
They  are  necessary  for  the  convenience 
and  health  of  the  public;  they  are  neces- 
saries In  towns  and  cities;  and  it  is  not 
every  obstruction,  however  necessary  und 
Blight,  that  is  a  nuisance.  The  right  of 
travel  is  subject  to  such  restrictions  as  are 
necessary  for  the  public  welfare.  At  least, 
bowever,  It  Is  a  question  for  the  jury  in 
each  particular  case  to  determine  whether, 
from  the  condition  and  location  of  the 
thing,  It  rendered  the  public  use  of  the 
sidewalk  inconvenient  and  unsafe.  This 
question  was  submitted  to  the  jury  under 
proper  instructions,  and  a  verdict  re- 
turned, which  Is  clearly  not  excessive. 
The  evidence  shows  that  the  appellee  did 
not  know  of  the  existence  of  the  obstruc- 
tion. He  is  free  from  contributory  neg- 
lect.  He  had  a  right  to  suppose  the  city 


had  done  its  duty,  and  to  walk  apon  On 
sidewalk  In  the  light  of  this  belief. 
Judgment  affirmed. 


Cb.ntuai.  Nat.  Bank  v.  Doran  et  al. 

(Supreme  Court  of  MUsoitri.    Marob  11, 1893. ) 

FSAODDI/SITT  CONVBTANOBS  —  FaILURB  TO  RbOOBD 
— BSTTINO  ASIDB — PlBADIKO — BSTOPPBI. 

1.  Where  a  person  indebted  to  a  bank  execute* 
a  deed  of  trust  upon  land,  with  the  understand- 
ing that  it  is  to  oe  withheld  from  record,  so  as 
not  to  impair  his  credit,  and  another  banli.  rely- 
ing upon  the  indicia  of  solvency  thus  created,  ex- 
tends the  debtor's  old  notes  and  takes  new  ones, 
such  renewals  and  extensions  are  to  be  regarded 
as  valuable  considerations;  and  the  deed  will  be 
regarded  as  fraudulent  as  to  them,  althooKh  there 
may  not  have  been  any  actual  intent   to  defraud. 

3.  Although  a  judgment  creditor,  who  has  a 
lien  on  land  against  wnicb  there  is  also  the  lien 
of  a  fraudulent  trust-deed,  may  have  the  land 
sold  at  execution  sale,  and  the  trust-dead  set 
aside,  he  has  a  right  also  to  have  the  deed  set 
aside  without  a  sale. 

8.  An  estoppel  <n  pat«,  in  order  to  be  taken 
advantage  of  as  a  defense  on  the  trial  of  a  cause, 
must  be  specially  pleaded,  even  though  the  cause 
is  an  equitable  proceeding. 
Bauclat,  J.,  dissenting. 

In  bank.  Appeal  from  circuit  conrt. 
Cooper  county ;  E.  L.  Edwards,  Judge. 

Suit  by  the  Central  National  Bank 
against  B.  F.  Doran  and  others  to  post- 
pone the  lien  of  a  trust-deed  to  the  lien  of 
plalutltf'a  judgment.  From  a  decree  in 
favor  of  the  plaintiff,  defendants  appeal. 
Affirmed. 

The  following  Is  the  opinion  In  division 
No.  1: 

The  plaintiff,  a  Judgment  creditor  of  de- 
fendant Doran,  instituted  this  proceeding 
in  equity  to  postpone  to  the  lien  of  plain- 
tiff's judgment  the  llsn  of  a  certain  deed 
of  trust  on  land  lying  in  Cooper  connty, 
executed  by  Doran  to  the  defendant  Bartle, 
and  to  declare  such  deed  fraadalent.  On 
bearing  the  evidence,  the  court  below 
entered  a  decree  bb  prayed  by  plaintiff, 
making  the  lien  of  the  latter  prior  to  that 
of  the  deed  of  trust.  SummariBed,  tlie 
facts  upon  which  the  decree  is  based  are 
these:  Doran,  In  the  year  1885,  and  long 
prior  thereto,  had  been  a  large  live-stock 
dealer,  and  the  largest  shipper  of  cattle 
and  hogs  In  that  section  of  the  state.  H« 
resided  in  Cooper  county,  on  a  large  farm, 
worth  over  920,000,  and  also  owned  a  con- 
siderable farm  in  Morgan  county,  as  well 
as  a  large  amount  of  personal  property, 
which,  with  his  landed  estate,  made  hU 
financial  standing  good  iu  the  vicinity  of 
his  bUBlness  ventures.  The  defendant 
Bartle  was Doran's  brother-in-law,  resided 
in  St.  Louis,  and  to  him  Doran's  ship- 
ments of  live-stock  were  usually  made. 
On  December  22,  18c<5,  Doran  was  indebted 
to  the  defendant  the  State  Bank  of  St. 
Louis  in  the  sum  of  fl2,800,  and  Bartle 
was  indorser.  Doran  was  in  St.  Lonis  at 
this  time,  and  it  was  proposed  to  him  in 
St.  Lonis,  about  that  time,  that  be  exe- 
cute a  note  for  920,000  to  Bartle.  tu  co  ver 
the  amount  be  then  owed  said  bank,  and 
for  future  advances,  Bartle  to  indorse  the 
note  to  the  defendant  bank,  and  Doran  to 
execute  a  deed  of  trust  upon  his  Cooper 
countr  farm,  and  another  upon  his  Morgan 


Digitized  by  VjOOQ  IC 


Mo.) 


CENTRAL  NAT.  BANK  o.  DOBAN. 


837 


«oanty  land,  to  mcare  said  note.  The  de> 
fendunt  bank  and  Bartleknew  that  Doran 
was  tben  an  extensive  trader,  and  that  he 
Intended  to  continue  to  carry  on  bis  bosi- 
nees  of  buying  and  sbipplns  stock.  Do- 
ran,  who  was  called  as  a  witness  by  the 
plaintiff,  testified  tbat  he  told  Bartle  and 
the  president  of  the  defendant  bank  that 
be  was  nnwUlinK  to  give  the  deeds  of 
trost.  If  they  were  to  be  recorded,  because 
to  do  so  would  Impair  his  credit  at  home. 
He  consented  to  execnte  them  upon  the 
distinct  understanding  and  agreement,  as 
be  states,  with  both  Bartle  and  the  presi- 
dent' of  the  bank,  that  they  should  be 
withheld  from  the  record,  so  that  his  cred- 
it might  not  be  impaired  by  reason  of 
them ;  that.  If  there  was  any  danger  of 
trouble,  or  If  he  saw  tbat  there  was  any 
likelihood  of  their  losing  anything,  or  of 
bis  becoming  Insolvent,  be  would  notify 
them  in  time  tu  have  the  deeds  put  upon 
record.  With  this  agreement  he  executed 
one  deed  of  trust  upon  bis  farm  In  Cooper 
county,  and  another  upon  Iiie  Morgan 
county  land,  to  secure  the  920,000  note, 
»hicb  was  drawn  up,  signed  by  Doran,  In- 
dorsed by  Bartle,  and  delivered  to  defend- 
ant bank  on  (he  23d  or  24tb  of  December, 
1885.  After  these  deeds  of  trust,  covering 
all  of  Doran's  real  estate,  wereexecuted  to 
secure  this  note  for  920,000,  while  his  real 
iudebtetiness,  represented  by  said  trust- 
deeds,  was  then  only  912,800,  they  were 
laid  aside  unrecorded,  and  their  existence 
was  only  known  to  Doran  and  the  par- 
ties who  held  said  secret  liens.  He  then, 
with  the  knowledge  of  said  parties,  con- 
tinued to  carry  on  bis  business  of  buying 
and  shipping  stock  as  before,  and,  the  ex- 
istence nf  said  deeds  of  trust  being  un- 
known, hie  credit  was  unimpaired.  Do- 
ran had  been  a  customer  of  the  Central 
National  Bank,  the  plaintiff  herein,  for  a 
Dumber  of  years.  At  the  time  these  deeds 
of  trust  were  executed  that  bank  held 
notes  which  It  bad  discounted  for  him. 
Uhen  these  secret  liens  were  created  be 
coald  have  paid  all  of  his  debts.  As  the 
notes  beld  by  the  plaintiff  bank  became 
due,  the  defendant  Doran  wanted  to  take 
tiiem  up  by  making  new  discounts,  the 
new  notes  having  longer  time  to  run ;  and 
al8o  wanted  the  bank  to  let  him  have 
more  money.  The  officers  of  the  bank, 
alter  Inquiry,  learned  tbat  his  land  In  Coop- 
er county  was  unincumbered;  he  was  In 
full  credit;  and  upon  the  faith  thereof,' 
daring  the  year  1886.  while  these  deeds  of 
trust  were  being  withheld  from  record,  so 
as  not  to  Impair  his  credit,  the  plain tlH 
let  him  have  more  money,  and  permitted 
him  to  make  new  discounts  in  lieu  of  his 
old  notes.  Said  bank  advanced  blm  more 
money,  and  accepted  renewal  notes  hav- 
ing longer  time  to  run,  and  extended  him 
the  same  accommodations  as  he  had  been 
accustomed  to  receive,  tbe  bank  being  in 
entire  ignorance  of  said  secret  liens.  On 
the  7th  of  January,  1887,  the  deed  of  trust 
was  recorded  In  Cooper  county.  It  was 
not  recorded  nutll  Doran's  Insolvency 
made  it  necessary,  and  rendered  it  useless 
to  longer  witbiiold  It  in  order  to  strength- 
en bis  credit.  This  action  was  just  as  Do- 
ran testified  that  the  contract  provided  it 
should  be.    The  trust-deed   was  sent  to 


Cooper  county  by  a  special  messenger, 
whose  auxiety  to  get  it  upon  the  record 
caused  him  to'bave  the  recorder  to  permit 
him,  tbe  messenger,  to  record  It  himself 
the  night  of  his  arrival,  and  alter  the  office 
had  been  closed  for  the  day.  Doran  left 
with  tbe  plaintiff,  as  collateral,  some  cer- 
tificates of  stock  In  the  Doran  Live-Stock 
Company.  Tbe  bank  ofllcers  did  not  con- 
aider  this  stock  worth  anything  when  It 
was  given  to  tbeni,  and  the  testimony  In 
tbe  record  shows  tbat  It  has  no  value 
now.  After  Doran's  insolvency,  Bartle 
did  not  want  these  certificates  of  stock 
sold,  and  lie  agreed  that.  If  the  bank 
would  not  sell  them  tor  two  years,  be 
would  pay  50  per  cent,  of  Its  loss,  not  to 
exceed  95,000,  however;  and  to  secure 
himself  he  took  a  deed  of  trust  upon  Do- 
ran's personal  property.  There  was  noth- 
ing whateverln  this  agreement  to  prevent 
tbe  plaintiff  from  pursuing  any  other 
property  of  defendant  Doran.  It  was  sim- 
ply an  agreement  not  to  sell  the  collateral 
for  tbat  lengtb  of  time,  and  did  not  inter- 
fere with  any  other  right  or  remedy. 
When  this  arrangement  was  made,  Do- 
ran's Insolvency  was  known,  and  tbe 
deed  of  trust  bad  been  recorded,  but  the 
bank  oncers  bad  no  notice  whatever  of 
the  secret  arrangement  to  withhold  said 
deeds  of  trust  from  record,  and  to  conceal 
their  existence.  Bartle  afterwards  sold 
the  personal  property  of  Doran  under  tbe 
deed  of  trust  given  to  indemnify  blm,  and 
92,800  were  realised.  This  was  paid  over 
to  plaintiff,  to  stand  against  that  much 
of  Bartle's  95,000  liability ;  and  when  this 
payment  was  made  it  was  specially  agreed 
that  same  should  not  be  u  waiver  of  any 
rights  of  any  of  the  parties  against  each 
other.  The  two  years  for  holding  the  cer- 
tificate of  stock  had  expired  at  tbe  time  of 
tbe  trial,  and  it  then  had  no  value,  and 
had  none  at  the  time  this  cause  was  heard 
In  tbe  court  below.  The  plaintiff  bank 
sued  Doran  on  tbe  notes  beld  by  it.  They 
were  all  of  those  given  after  the  execution 
of  the  deeds  of  trust,  and  were  based 
either  on  money  loaned  at  the  time  or  In 
renewal  ol  old  notes  which  had  matured 
while  tbe  deeds  of  trust  aforesaid  were 
lying  perdue.  Tbe  answer  to  the  petition, 
which  set  forth  the  facts  which  are  con- 
tained in  the  above  statement,  were  In 
substance  but  mere  denials  of  the  allega- 
tions of  the  petition.  In  tbe  decree  entered 
In  behalf  of  plaintiff  the  following,  among 
others,  were  found  as  facts  in  the  cause: 
"That,  after  giving  suid  deeds  of  trust,  he 
(Doran)  continued  to  buy  stock  exten- 
sively, and  to  trade  In  Cooper  and  adloln- 
Itig  counties,  and  that  this  fact  was  well 
known  to  the  defendants  Bnrtle  and  tbe 
State  Savings  Association;  that  at  the 
time  said  de<>ds  of  trust  were  executed  it 
was  expressly  agreed  by  the  said  Bartle 
that  thesamesbould  be  withheld  from  rec- 
ord, and  the  existence  thereof  should  be  con- 
cealed, so  as  not  to  injure  or  impair  tbe 
credit  of  said  defendant  Doran  in  the  com- 
munity where  be  was  living  and  trading; 
that  before  said  note  was  transferred  to  the 
State  Savings  Association  tbe  said  State 
Savings  Association  had  notice  of  said 
agreement  to  withhold  said  deeds  of  trust 
from  record,  and  conceal    the^«;xecution 
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thereof,  and  consented  thereto;  that,  Id 
parenance  of  said  agreement  and  under- 
atandlnK,  said  deeds  of  trust  were  withheld 
from  the  record,  and  the  existence  thereof 
kept  a  secret;  that,  with  the  knowledge 
and  consent  of  defendants  Bartle  and  the 
State  Savings  Assuciation,  defendant  Do- 
ran  continned  to  carry  on  Ills  business  In 
Cooper  county ;  that  the  arrangement  to 
withhold  said  deeds  uf  trust  from  record 
gave  said  Doran  a  false  and  fictitious 
credit  in  the  community." 

Sherwood,  C.  J.,  (after  stating  the  facta 
ajs  above.)  1.  The  testimony  of  Doran,  as 
already  set  forth.  Is  clear  and  positive  to 
the  effect  that  a  distinct  agreement  was 
entere<l  into  between  Bartle  and  the  pres- 
ident of  the  defendant  bank  and  himself 
that  these  deeds  of  trust  were  to  be  with- 
held from  record,  so  that  Doran 's  credit 
should  not  be  impaired  by  reason  of  their 
being  recorded ;  but  that,  If  any  danger  of 
trouble  should  arise,  or  If  any  likelihood 
of  any  loss  occurring  inconsequence  of  the 
Incumbrances  not  being  recorded,  or  of  his 
becoming  Insolvent,  that  then  he  would 
notify  them  to  have  the  deeds  recorded  in 
time  to  save  them.  This  statement  of 
Doran  as  to  the  8>>crecy  to  be  maintained 
regarding  the  deeds  of  trust  Is  somewhat 
supported  by  Mrs.  Doran,  who  testifies 
that  In  April,  1886,  Bartle,  her  brother, 
told  her  he  had  a  deed  of  trust  on  the 
home  place,  but  not  to  say  anything 
abiiut  it.  This  conversation  of  Bartle 
with  his  sister  he  does  not  deny;  he  has 
no  remembrance,  etc.  The  statement 
made  by  Doran  was  also  borne  out  by  the 
fact  that  Plggott,  the  trnstee  in  the  deed 
of  trust,  was  not  Informed  that  he  was 
trustee  until  after  the  deed  was  recorded. 
Doran's  statement  isfurther  supported  by 
his  own  conduct,  and  by  the  conduct  of 
Bartle  and  Parsons,  as  well  hs  by  the  cir- 
cumstances of  the  time  and  manner  of  re- 
cording of  the  deed  of  trust  on  the  10th  of 
January,  1887.  Craig,  a  special  messenger, 
—employed  by  whom  no  one  seems  to 
know,  but  evidently  by  some  one  in  the 
possession  of  the  deed  and  interested  in 
Its  being  put  to  registry,— was  sent  to 
BooDvllle  In  hot  haste  after  Bartle  had 
told  Parsons,  the  president  of  the  defend- 
ant bank,  "It  was  time  to  record  the 
deed,**  or  words  to  that  effect.  Craig  re- 
corded the  deed  after  night,  with  his  own 
hand,  and,  having  done  so,  returned  to 
St.  Louis  the  same  night  with  the  deed. 
The  mere  filing  of  the  deed  of  trust  for  rec- 
ord would  have  been  all-sufficient,  as  ev- 
ery business  man  knows;  but  something 
more  tangible  seems  to  have  been  desired 
by  those  who  sent  Craig  to  the  recorder's 
ofilce  with,  it  would  seem,  preuslng  In- 
strnctions.  More  than  that,  It  the  testi- 
mony of  Doran  Is  assumed  to  be  true,  the 
subsequently  occurring  events  already  re- 
lated tally  exactly  with  what  Doran  testi- 
fies the  agreeenient  he  made  about  the 
non-recording  ot  the  deeds  was.  It  Is  true 
that  Bartle  and  Parsons  both  deny  that 
any  such  agreement  was  made;  bat.  In 
view  of  the  facts  already  related,  and  of 
the  further  fact  that  the  lower  court  had 
the  advantage  of  the  personal  presence  of 
the  witnesses,  we  are  not  prepared  to  say 


that  Its  conelaslon  was  either  incorrectly 
drawn,  or  opposed  by  a  preponderance  of 
the  testimony.  The  authorities  cited  by 
the  plaintiff  bank  fully  bear  ont  the  posi- 
tion that.  In  cirromstances  similar  to 
those  related,  a  court  of  equity  will  post- 
pone, or  set  aside  as  fraudulent,  an  instru- 
ment whose  recording  has  been  clandes- 
tinely delayed,  as  aforesaid.  And,  apart 
from  any  agreement  of  the  sort  men- 
tioned, some  of  the  authorities  hold  that 
where  a  deed  Is  concealed  from  the  public, 
at  least  for  any  considerable  length  of 
time,  while  the  record  owner  remains  in 
possession,  and  is  given  a  suppuaititioDa 
credit  thereby,  which  resultsdetrimen tally 
to  others,  who  rely  upon  the  outward 
ivdUsia  of  solvency  thus  created,  snch  deed 
will  be  declared  constmctively  fraudalent, 
though  no  actual  intent  to  defraud  exists. 
Hllllard  V.  Cagle,  46  Miss.  309;  Hildt-burn 
V.  Brown,  17  B.  Mon.  779;  Bank  v.  Uous- 
man,  6  Paige,  526;  Sukeforth  t.  Lord. 
iral.)25Pac.  Rep.  497. 

2.  No  doubtisentertalned  thatthe plain. 
tiff  bank  is  fully  within  the  protection  of 
the  principle  already  announced.  Exten- 
sions were  granted  of  the  old  noteti,  and 
new  ones  taken  in  their  places.  Snch  ex- 
tensions were  new  credits  to  Doran,— cred- 
its and  extensions  which  the  evidence 
clearly  shows  would  not  have  been  grant- 
ed but  tor  the  conduct  of  Bartle  and  the 
defendant  bank;  and  thns  Doran  would 
have  been  compelled  to  have  settled,  or  to 
have  secured  the  plaintiff,  at  a  time  when 
his  Indebtedness  was  tar  less,  and  when  he 
was  fully  able  to  meet  the  demands  of  the 
plalntitf  bank.  Tjonching  this  point  and 
principle,  the  supreme  court  of  Michigan 
is  very  clear  In  Its  enunciations:  "On  the 
14tb  of  March,  1885,  a  decree  was  made, 
and  never  appealed  frum,  whereby  the 
Bumsey  mortgage  was  declared  fraud- 
ulent and  void  as  to  creditors  whose  debts 
were  contracted  during  the  Interval  be- 
tween the  date  and  record  of  that  mort- 
gage, and  a  reference  was  ordered  for 
proofs  on  thatsnbject.  •  •  •  Upon  final 
hearing,  the  [lower]  court  allowed  snch  a 
preference  to  a  part  of  the  claims  for  en- 
tirely new  transactions,  but  rejected  the 
preference  as  to  all  the  rest.  •  •  •  We 
have  no  doubt  that  nnder  onr  statotea 
any  creditors  have  a  right  toavold  an  un- 
recorded mortgage,  who  have,  during  its 
absence  from  the  record,  done  anything 
material,  which  may  be  fairly  considered 
to  have  been  done  on  the  basis  of  Its  non- 
existence. It  Is  admitted  that  new  credits 
given  are  acts  of  this  kind.  But  so  are, 
also,  extensions  of  time  on  old  debts  for 
any  definite  period,  and  renewal  of  notes 
or  other  obligations.  Snch  renewals  and 
extensions  would  be  regarded  as  valuable 
considerations  for  new  promises,  and  tbey 
would  not  be  given  by  any  prudent  cred- 
itor, it  he  knew  his  debtor  was  preferring 
some  one  else. "  Root  v.  Harl,  62  Mich. 
420,  29  N.  W.  Rep.  29. 

8.  Nor  is  there  any  doubt  as  to  plain  tilTs 
right  to  pursue  his  present  conrse  in  this 
matter.  Having  obtained  a  Judgment,  it 
became  thereby  a  judgment  creditor,  with 
B  lien  on  the  lands  in  controversy,  and 
therefore  had  a  right  to  have  removed  the 
fraudulent  lien  of  the  concealed  <d«ed  of 
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tmst.  Plalntlfl  could,  doubtless,  have 
cansed  a  S.  ik.  to  bave  been  issued  and  lev- 
led  on  tbelandnln  litigation, bouKbttbcm, 
and  tben  bad  tbedeed  of  trust  set  aside: 
but  tbis  course  would  bave  resulted  in 
needless  sacrifice,  and  whs  not  the  only 
mode  open  to  pursuit.  Indeed,  it  may  be 
said  that  plaintiO  has  chosen  a  course 
worthy  of  all  cumroendation  in  tbis  re- 
gard, and  more  free  from  obnoxious  feat- 
nres  than  that  usually  pursued. 

4.  Now,  as  to  the  claim  that  the  plain- 
tiff Is  estopped  by  reason  of  the  agreement 
heretofore  recited,  made  between  tbe 
plaintiff  and  Bartle.  Tbere  are  several 
answers  to  this  contentiuu:  In  the  first 
place,  there  was  no  such  point  made  In  tbe 
answers,  and  nothing  is  better  settled  as 
a  rule  of  pleading  than  that  an  estoppel  in 
pale  must  be  .pleaded  in  order  tbat  ad- 
vantage may  be  taken  of  it  on  trial  of  tbe 
lasues.  Not  only  must  the  estoppel  be 
pleaded,  but  this  must  be  done  with  more 
certainty  than  is  requisite  or  will  suffice 
in  ordinary  defenses.  Bliss,  Code  PI.  (2d 
Ed.)  i  864;  Noble  v.  Blount,  77  Mo.  235; 
Hanimerslongh  v.  Cheatham,  S4  Mo.  18. 
Nor  does  it  matter  that  tbis  is  an  equity 
case  instead  of  one  triable  at  law,  since  in 
either  case  no  defense  will  be  considered 
but  which  is  embraced  within  tbe  issues 
raised  by  tbe  pleadings.  Hammerslough 
V.  Cheatham,  supra;  Reed  v.  Bntt,  100 
Mil.  62, 12  8.  W.  Bep.  347, and  14  S.  W.  Rep. 
1089;  Newhara  v.  Kenton, 79  Mo.  882.  Fur- 
thermore, It  is  not  thought  that  the  argu- 
ment in  question  was  Intended  to  operate 
to  prevent  tbe  present  proceeding,  or  any 
other  suitable  method,  from  being  insti- 
tuted, looking  to  a  satlsfactton  of  plain- 
tiff'h  debt  out  of  Dura  n's  property .  Mure- 
over,  tbe  two  yeara  mentioned  in  tbe 
agreement  bad  expired  at  the  time  tbis 
cauoe  was  beard.  Doubtless  the  object 
uf  tbe  agreement  was  to  prevent  a  sale  nf 
the  stock  certificates  until  such  time  as 
hopes  tben,  perhaps,  entertained  might  be 
realised  by  an  appreciation  in  the  value  of 
that  stock;  but  these  hopes  turned  out  to 
be  vain,  Bf>  already  seen. 

5.  There  is  nothing  In  the  point  tbat  the 
decree  entered  gives  the  plaintiff  a  Hen  for 
more  than  it  is  entitled  to.  I'he  decree  la 
only  co-extenslve  with  the  Judgment  ren- 
dered, and  simply  establishes  the  lien  of 
the  Judgment  as  the  paramount  lien; 
tbat,  and  nothing  more. 

Finding  no  error  in  tbe  record,  we  affirm 
tbe  decree.  All  concur,  but  Barclay,  J., 
who  dissents. 

CoBgroye  Jt  Johnston  and  Joba  O.  Cband- 
ler,  for  appellants.  Walker  Jt  Jobnaton 
and  Draffen  A  Williams,  tor  respondent. 

Sherwood,  C.  J.  This  cause  has  been 
reargued  before  the  entire  bench,  with  the 
refldlt  that  the  original  opinion  heretofore 
delivered  before  division  No.  \le  approved 
by  a  majority  of  this  court.  The  Judg- 
ment is  therefore  affirmed;  Barolat,  J., 
alone  dissenting. 

Collins  v.  Wilhoff  et  al. 

{SupreTne  Court  of  Kisiourt.    March  1, 1893.) 

CoNDiTioHAi.  Sale — Vauditt — Notiob. 

1.  Rev.  St.  1879,  i  2505,  cl.  2,  providing  that 

no  sale  of  chattels,  where  fossebsion  is  delivered 


to  the  vendee,  shall  be  subject  to  any  condition 
whatever  as  against  creditor*  of  the  vendee, 
or  subsequent  bona  fide  purchasers,  unless  such 
condition  shall  be  evidenced  by  writing  and  re- 
corded, applies  to  prior  as  well  as  subsequent 
creditors. 

3.  A  sale  upon  oral  oondltion  is  void  as  to 
creditors  under  said  statute,  even  though  such 
creditors  have  actual  notice  of  tbe  condition. 
Cosver  v.  Johnson,  86  Mo.  533,  overruled. 
Shbbwood,  C.  J.,  dissenting. 

In  baoe.  Appeal  from  cirenit  court, 
Platte  county;  Jambs  M.  Sanuusky, 
Judge. 

Replevin  by  Perry  H.  Collins  against  J. 
Wllholt  and  others  to  recover  four  hogs. 
Plaintiff  obtained  Judgmeat,  which  was 
reversed  by  the  Kansas  City  court  of  ap- 
peals, and  certified  to  this  court.  Af- 
firmed. 

A.  D.  Baroea  and  Jaa.  W.  Colbura,  for  ap- 
pellant.   John  W.  Coota,  for  respondents. 

Black,  J.  The  plaintiff  commenced  tbis 
action  of  replevin  before  a  Justice  of  the 
peace  to  recover  four  bogs.  He  prevailed 
in  the  Justice's  court  and  agaiu  In  tbe  cir- 
cuit court.  The  Kansas  City  court  of 
appeals,  to  which  tbe  cause  was  ap- 
pealed, reversed  the  Judgment  of  tbe  cir- 
cuit court  and  remanded  tbe  cause,  and 
tben  certified  tbe  same  to  tbis  court  for 
tbe  reasons  hereafter  stated.  The  facts 
are  these:  Joseph  Kindred  recovered  a 
Judgment  against  McComas  in  1885  or 
18.S6.  In  October.  1887,  McComas  pur- 
chased from  Collins,  the  plaintiff  in  this 
case,  twenty  head  of  hogs,  including  the 
four  now  in  question.  He  did  not  pay  for 
them, -and  it  was  verbally  agreed  between 
bim  and  Collins  tbat  McComas  should 
take  possession  of  the  hogs,  but  that  they 
should  remain  the  property  of  Collins  un- 
til paid  for.  An  execution  was  issued  on 
tbe  Judgment  in  favor  of  Kindred  against 
McComas,  and  placed  in  tbe  hands  of 
Constable  Wilholt,  wbo  levied  the  same 
on  the  four  bogs  in  question  on  the  14th 
December,  1887.  The  date  of  tbe  execution 
is  not  given.  Collins  tben  commenced  this 
suit,  McComas  not  having  yet  paid  for  tbe 
hogs.  There  is  some  other  evidence  which 
will  be  noticed  hereafter.  The  case  turns 
upon  the  question  whether  the  court  erred 
in  refusing  tbe  following  Instruction  asked 
by  the  defendant:  "That  II  Collins  sold 
the  bogs  in  controversy  to  McComas  and 
delivered  possession  of  them  to  McComas, 
and  at  said  sale  It  was  agreed  between 
them  tbat  tbe  hogs  were  to  be  the  proper- 
ty of  the  vendor  until  paid  for,  tben  said 
sale  is  void  as  against  tbe  creditor  of  the 
vendee,  unless  said  condition  as  to  owner- 
ship was  reduced  to  writing,  acknowl- 
edged, and  recorded  as  provided  by  law 
In  cases  of  mortgages  of  personal  proper- 
ty." Tbe  defendant  bases  bis  right  to 
have  this  instruction  given  on  the  second 
clause  of  section  2505,  Rev.  Ut.  1879.  The 
first  clause  provides:  "Every  sale  made 
by  a  vendor  of  goods  and  chattels  In  his 
poBseuslon  or  under  bis  control,  unless  the 
same  be  accompanied  by  a  delivery  in  a 
reasonable  time,  regard  being  had  to  the 
situation  of  the  property,  and  be  followed' 
by  an  actnal  and  continued  change  of  the 
possession  of  the  things  sold,  shall  be  held 
to  be  fraudulent  and  void  as  against  the 
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craditora  of  tbe  ▼endor,  or  sabseqaent 
pnrchaaerain  goodtaitb."  And  tbe  sec- 
ond clause  la  In  these  words:  "And  no 
«ale  of  guodu  and  chattels,  where  posses- 
sion is  delivered  to  tbe  vendee,  shall  be 
subject  to  any  condition  whatever  iia 
atcalnst  creditors  ol  tbe  vendee,  or  subse- 
quent purchasersfroin  such  vendee  in  good 
faith,  unless  snch  condition  shall  be  evi- 
denced by  writing,  executed,  and  acknowl- 
eged  by  tbe  vendee,  and  recorded  aa  now 
provided  in  cases  of  personal  property. 

From  the  forei;oing  statement  it  will  be 
seen  that  Kindred  recovered  his  judgment 
before  Collins  sold  the  boss  to  McComas, 
so  that  be  was  a  prior  creditor  of  Mc- 
Comas; and  tbe  first  question  is  whether 
tbe  term  "creditors, "  aa  used  in  tbe  sec- 
ond clause.  Includes  prior  creditors.  Tbe 
Kansas  City  court  of  appeals  held  in  this 
case  that  it  included  prior  as  well  as  sub- 
sequent creditors,  while  tbe  St  Louis 
court  of  appeals  holds  that  It  means  sub- 
sequent creditors  only.  Maclilue-Works 
V.  Trisler,  21  Mo.  App.  69:  Knoop  v.  Dis- 
tilling Co.,  26  Mo.  App.  303:  State  v.  Tree 
Co.,  32  Mo.  App.  276.  It  Is  because  of  this 
conflict  in  the  rulings  of  those  courts  tbat 
the  case  in  hand  was  certified  to  this 
court.  The  first  clause  of  section  2509  is 
tbe  old  tenth  section  of  the  sta  tuts  con- 
cerning fraudulentcooveyances,  as  amend- 
ed by  Gen.  8t.  1865.  In  1877  the  legisla- 
ture added  tbe  second  clause  by  way  of  an 
amendment,  and  as  thus  amended  the 
whole  section  was  carried  into  Rev.  St. 
1879.  Prior  to  1877  these  sales  upon  con- 
dition tbat  the  title  should  remain  in  tbe 
vendor  until  payment  of  the  purchase 
price  were  held  valid  as  against  creditors, 
though  the  condition  was  not  made  mat- 
ter of  record.  Manofactnring  Co.  v.  Colp, 
83  Mo.  548.  and  cases  cited.  Such  sales  be- 
came of  frequent  occurrence,  and  were 
productive  of  much  mischief,  and  hence 
tbe  new  enactment.  The  fact  that  this 
new  enactment  was  made  by  an  addition 
to  tbe  old  section  as  amended  in  1866,  and 
the  manifest  similarity  of  the  language 
osed  in  tbe  clauses,  show  quite  clearly 
that  the  legislature  used  tbe  term  "credit- 
ors" in  the  second  clause  in  the  same 
sense  in  which  It  had  been  used  in  the 
first.  Now,  we  have  held  that  tbe  first 
clause.  In  speaking  of  creditors,  means  and 
includes  prior  as  well  as  subsequent  cred- 
itors, (Knoop  V.  Distilling  Co.,  102  Mo. 
157, 14  8.  W.  Kep.  8l'2,  )  and  this  was  doing 
no  more  than  affirming  what  we  consid- 
ered to  be  a  very  well  understood  rule. 
We  ore  not  to  assign  a  different  meaning 
to  tbe  word,  as  uspd  in  the  second  clause, 
from  that  accorded  to  It  In  the  first,  unless 
some  good  reasoii  can  be  given  tor  so  do- 
ing. This  we  think  cannot  be  done.  The 
two  clauses  are  certainly  alike  in  this: 
that  they  seek  to  prevent  a  false  «)how  of 
wealth.  We  think  it  will  also  appear, 
from  what  Is  lieroalter  said,  that  each 
clause  makes  the  described  transaction 
void  as  to  creditors  as  a  matter  of  law. 
Tbe  one  seeks  to  protect  creditors  of  the 
vendor,  and  tbe  other  creditors  of  the 
vendee,  against  a  false  appearance  o^ 
ownership  of  personal  property.  Both 
clauses  are  based  upon  tbe  same  policy, 
and   we  have  no   more  right  to  substitute 


"subsequent  creditora"for 'craditora "  in 
the  one  clause  than  we  bave  In  tbe  other. 
Our  conclusion  in  that  when  the  second 
clause  speaks  of  creditors  It  means  and  in- 
cludes prior  as  well  as  subHequent  cred- 
itora.  It  la  true  this  second  clause  worlts 
out  its  object  by  requiring  the  condition 
to  be  reduced  to  writing  and  recorded, 
and  is  therefore  In  a  sense  a  recording  act, 
but  we  do  not  see  that  that  militates 
against  tbe  conclusion  just  expressed. 

2.  It  is  next  insisted  that  tbe  inatmc- 
tton  was  proi>erly  refused  becauKe  It  lea  ves 
out  of  view  the  evidence  tending  to  show 
that  Kindred  had  notice  of  tbe  condition- 
al sale.  Tbe  piaintifT  testified:  "I  told 
Kindred  about  selling  tbe  bogs  to  McCo- 
mas on  condition  tbat  they  were  to  be 
mine  until  be  paid  for  them.  This  was  at 
SmlthviUe,  some  time  before  the  levy  was 
made."  Though  Kindred  denies  having 
such  a  conversation,  there  is  here  evidence 
that  be  had  notice  of  the  conditional  sale 
before  the  levy  of  tbe  exocntion :  so  tbat 
tbe  question  arises  whether  actual  notice 
to  him  is  sufficient  to  take  the  case  out 
of  the  statute.  The  statute  declares  that 
"no  sale  of  chattels,  where  possession  is 
delivered  to  the  vendee,  shall  be  subject  to 
any  condition  whatever  as  against  cred- 
itors of  the  vendee,  or  subsequent  pur- 
chasers from  such  vendee  in  good  faith, 
unless, "  etc.  In  Coover  v.  Johnson.  88  Mo. 
533,  In  construing  this  clause  of  tbe  stat- 
ute, we  held  tbat  the  expressions  "with- 
out notice"  and  "ingood  faith'  are  equiv- 
alent terms,  and  that  the  words  "In 
good  faltb  "  refer  back  to  and  qualify  the 
word  "creditors,"  as  well  as  the  words 
"subsequent  purchasers."  On  furtbercon- 
slderation  we  are  of  the  opinion  that  the 
conclusion  then  reached  cannot  stand  the 
test.  In  tbe  first  place,  such  a  reading  Is 
nnnatural  and  strained;  for  creditors, 
without  qualification,  stand  as  one  class, 
and  subsequent  purchasers  in  good  faith 
as  another  and  distinct  class.  Again,  a 
creditor  may  be  such  ingood  faitb  though 
he  has  notice  of  a  prohibited  transaction 
between  bis  debtor  and  a  third  person. 
Here  we  may  again  obtain  light  by  reaortv 
Ing  to  the  settled  meaning  of  like  words 
found  in  tbe  first  clause  of  tbe  section. 
Under  the  first  clause  It  has  been  held, 
ever  since  1865,  that  a  retention  of  possed- 
Blon  of  personal  property  by  tbe  vendor 
made  the  sale  void  aa  a  matter  of  law. 
Claflln  V.  Rosenberg,  42  Mo.  439.  See.  also, 
Lesem  v.  Hcrrlford,  44  Mo.  323;  Bishop  v. 
O'Connell,  56  Mo.  158;  Wright  v.  McCor- 
mick,  67  Mo.  426;  Stern  v.  Henley,  68  Mo. 
262.  Notice  of  sncb  a  sale  to  a  credit- 
or is  Immaterial,  for  it  is  only  notice  of  a 
transaction  wtalch  is  void  by  the  rules  of 
law.  Lawrence  v.  Burnbam,4  Nev.  861: 
Hower  v.  Geesaman,  17  Serg.  &  B.  2>1; 
King  V.  Bailey.  6  Mo.  676.  Tlie  same  la 
true  In  respect  of  tbe  second  clanae;  for 
notice  to  a  creditor  of  the  condition  at- 
tached to  the  purchase  Is  simply  notice  of 
a  contract  which,  aa  to  him,  is  void.  This 
clause  does  nut  say,  it  is  true,  that  tbe 
purchase  of  chattels  upon  condition  shall 
be  fraudulent,  but  It  does  say  there  shall 
be  no  condition  whatever  as  to  a  creditor 
of  tbe  vendee,  unless  the  conditinn  is  re- 
duced to  writing,  acknavRledged,rand  ro- 
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corded.  Unlem  tbta  is  done,  tbe  purchase 
is,  as  a  matter  of  law,  without  condition 
as  tu  creditors  of  the  vendee.  As  to  cred- 
itors, this  second  cldnse  Is  also  like  section 
K03,  Kev.  iSt.  1H79,  which  pruvides  that  no 
mortga^  of  personal  property  shall  be 
valid  agalust  third  persons  aniess  posses- 
sion be  delivered  to  the  mortesKee,  or  the 
mortgage  be  acknowledged  and  recorded. 
A  mortgage  of  personal  property  which 
does  not  comply  with  this  statote  Is  lu- 
valid,  both  as  to  creditors  and  parchasers, 
although  they  may  have  artaal  notice  of 
it.  Bevans  v.  Bolton,  81  Mo.  4S7.  Ktmt- 
Qtes  on  this  subject  of  conditional  sales 
have  been  enacte<l  uf  late  years  in  many 
other  states,  but  they  are  so  unlike  onr 
statutes  that  the  decisions  of  other  states 
furnish  no  safe  guide  here.  As  has  been 
said,  these  sales  uf  personal  property  with 
attached  verbal  conditions  were  the  fruit- 
ful source  of  litigation,  injustice,  and 
fraud.  By  the  enactment  In  question  the 
legislature  has  said  that  as  to  creditors  of 
the  Vendee  there  shall  be  no  conditions, 
unless  reduced  to  writing  and  recorded. 
Full  force  and  effect  should  be  given  to 
this  Just  and  wise  enactment ;  and  in  do. 
ing  so  It  must  be  and  now  Is  held  that 
such  verbal  conditions  are,  as  to  credit- 
ors of  the  vendee,  void  as  a  matter  of  law, 
and,  this  being  so.  actual  notice  to  tbe 
creditor  of  tiie  conditional  sale  Is  Immate- 
rial. The  case  of  Poover  v.  Johnson  is 
therefore  overruled,  and  it  also  follows 
that  the  instruction  In  question  should 
have  been  given.  Ths  Judgment  of  the 
Kansas  City  court  o(  appeals  is  therefore 
affirmed. 

Shebwooo,  C.  J.,  dissenta.    The  other 
Judges  concur. 

Statb  ▼.  Thohntom. 

(Supreme  Court  of  Mitsowrt,  IMotaion  No.  2. 
Dec.  a,  1891.) 

BBDOCTIOR— CBHaVAL  PbOSCCDTIOII— BVIDBKOB— 

Tbial. 

1.  Under  the  Missouri  statute  makiiiff  It  s 
crime  to  sednoe,  under  or  by  promise  of  mar- 
riage, an  unmarried  female  of  good  repute  under 
18  years  of  age,  evidence  that  defendant  bad  prom- 
ised to  marry  a  grifl  17  years  old,  of  good  repute, 
If  she  would  have  sexual  intercourse  with  bim, 
and  that  thereupon  be  had  sexual  intercourse 
with  her,  is  snfflcient  to  sustain  a  conviction. 

•i.  When  the  state  proves  the  age  of.  the  fe- 
male, her  good  repute,  the  promise  of  marriage, 
and  tbe  seduction  oy  virtue  of  that  promise,  it 
makes  out  a  prima  facie  case,  and  a  want  of 
chastity,  if  relied  on  in  defense,  most  be  shown 
by  the  defendant 

H.  After  the  opening  statement  for  tbe  prose- 
cution had  l>een  made,  the  court  discharged  a 
iuror  on  account  of  sickness,  both  sides  consent- 
ing. Afterwards  defendant's  attorney  asserted 
that  he  proposed  to  save  the  point,  whereupon 
the  court  announced  that  unless  be  consented  to 
such  withdrawal  tiie  juror  would  be  called  back. 
Defendant's  attorney  then  agreed  to  waive  the 
point,  and  another  competent  juror  was  called, 
and  accepted  by  both  parties.  Held  that,  in  the 
klMence  ot  any  allowing  that  defendant  was  prej- 
udiced by  soch  action,  there  was  no  error. 

4.  Woere  exception  is  taken  to  remarks  al- 
leged to  have  been  made  by  the  prosecuting  at- 
torney, most  of  which  are  denied  by  him,  and  the 
court  overmles  the  objection  without  giving  any 
reason  therefor,   and  without  certifying   iu  the 


record  what  was  said,  the  Judgment  will  not  he 
diaturlted  on  that  account 

Appeal  from  circuit  court,  Montgomery 
county;  E.  M.  Huoheb,  Judge. 

Indictment  for  sednetlon  under  promifM 
of  mdrriage.  Defendant  was  convicted, 
and  appeals.    Affirmed. 

Nat.  C.  Drydea,  for  appellant.  The  AU 
toiney  General,  for  tbe  State. 

Thomas,  J.  The  defendant  was  sen- 
teneed  to  Imprisonment  in  tbe  peniten- 
tiary for  two  years  for  seduction  under 
promise  of  marriage,  at  the  June  term, 
1890,  of  the  circnit  court  of  Montgomery 
county,  on  change  ot  venue  from  Liincoln 
county,  and  the  case  Is  before  this  court 
on  defendant's  appeal. 

1.  The  flrst  assignment  of  error  is  that 
the  testimony  of  Alice  Cook,  the  prosecu- 
trix, shows  she  was  not  seduced  under 
promise  of  marriage,  within  tbe  meaning 
of  the  statute  under  which  the  Indictment 
in  this  case  was  drawn.  Her  testimony 
was,  in  Bubatanre,  to  tbe  effect  that  she 
and  defendant  became  engaged, November 
1st,  to  be  married  December  19,  1S88  She 
says:  "T  did  pot  marry  him  on  thutday 
because  he  made  Improper  proposals  to 
me,  and  1  would  not  give  up,  and  he  put 
me  off  un  that  account.  Tbe  engagement 
continued  from  time  to  time  till  Christ- 
mas, but  we  were  not  married  then.  Tbe 
engagement  went  ahead  as  It  was,  and  he 
continued  to  visit  me,  and  to  mnke  Im- 
proper proponals  to  me,  and,  after  so  long 
a  time,  be  kept  up  his  proposals  tor  three 
months,  from  December  to  March,  and  he 
said  there  was  no  use  waiting  any  longer, 
that  as  soon  as  he  accomplished  what  he 
wanted  he  would  marry  me  right  away, 
and  be  said  he  would  not  until  he  did,  but 
as  soon  as  be  did  he  would  marry  me,  and 
so  I  gave  up  to  him.  He  said  he  would 
not  marry  his  first  wife  until  shn  done  tbe 
same  thing,  and  she  done  it,  and  he  mar- 
ried her.  Hesald  he  would  not  marry  me, 
or  any  other  girl,  if  she  did  not  do  the 
same  thing,  and  I  had  confidence  in  him 
that  he  would  do  what  be  said  he  would  do, 
and  I  gave  up  to  bim.  I  had  intercourse 
with  him  In  my  father's  house.  He  pro- 
posed that  I  should  come  to  his  bed.  He 
planned  everything  himself.  He  said  he 
would  wait  until  all  the  folks  had  gone  to 
sleep,  and  then  he  would  wake  me,  and 
then  I  was  to  rometo  him,  and  he  done  so, 
and  I  went  to  him.  His  bed  was  on  the 
floor;  father's  bed  was  over  there,  and 
mine  was  here,  and  his  was  over  there, 
[Indicating.]  Well,  he  accomplished  his 
act,  what  he  proposed,  and  had  sexual  In- 
tercourse with  me,  and  after  that  he  con- 
tinned  to  visit  me  Just  the  same.  I  had 
intercourse  with  him  twice  after  that  at 
the  same  place,— in  my  father's  own  room. 
The  flrst  time  I  had  intercourse  with  bim 
was  the  10th  of  March,  1889,  and  the  sec- 
ond time  was  about  two  weeks  after  that, 
and  again  about  a  month,  i  suppose, after 
that.  That  was  all  tbe  times  be  ever  had 
Intercourse  with  me.  I  became  pregnant, 
and  afterwards  gave  birth  to  a  child  on 
the  last  of  December.  The  child  was  born 
dead,  and  was  well  developed.  I  never 
had  intercourse  with  any  other  man.  I 
was  seventeen  years  old  on  tlie  19th  day 
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of  December,  1888."  The  prosecutrix  was 
shown  to  be  of  koocI  repute.  Her  mother 
and  father  teHtlfled  that  defendant  aeked 
their  permiasion  for  him  to  marry  her, 
whl(fh  they  Kave.  At  the  time  of  the  al- 
leged aeductiDn  defendant  was  boarding 
at  tlie  Kiel's  home,  which  couHiated  of  one 
room.  The  defendant  offered  no  evidence 
whatever  to  contradict  the  testimony  of 
the  prosecutrix  as  to  her  seduction,  or  to 
contradict  or  disprove  the  testimony  of 
the  prosecutrix  and  her  mother  and  father 
as  to  the  promise  of  marriage,  nor  the 
testimony  as  to  the  good  repute  of  the 
prosecutrix  at  the  time  of  and  prior  to 
the  alleged  seduction.  There  was  some 
evidence  tending  to  prove  improper  con- 
duct, but  nothing  criminai,  on  Iter  part, 
towards  one  Price  Hiil,  several  months 
after  the  alleged  seduction,  but  Price  Uill 
and  the  girl  deny  that  she  was  guilty  of 
the  conduct  charged.  Upon  this  state  of 
tacts  the  court  is  asked  to  declare  as  a 
matter  of  law  that  defendant  is  uot  guilty 
of  the  crime  with  which  he  bi  charged. 
The  cootentloD  is  that  the  prosecutrix 
bartered  her  chastity  to  defendant  as  the 
price  of  the  marriage,  and,  because  she 
did  this,  he  committed  no  crime.  In  the 
cane  of  Stiite  V.  Eckler,  17  8.  W.  Kep.  S14, 
(decided  at  this  term,)  we  bad  occasion 
to  consider  the  identical  question  here 
presented,  and  we  came  to  the  conclusion 
that  a  roan  is  gnllty  of  the  crime  of  se- 
duction under  promise  of  marriage  when 
the  female  yields  to  sexual  Intercourse  by 
reason  or  by  virtue  of  the  pron;iise  of  mar- 
riage, and  would  not  have  so  yielded  ex- 
cept for  the  promise.  After  a  careful  re- 
view of  the  reasons  given  and  authorities 
cited  in  the  £k:kler  Cnse,  we  adhere  to  the 
doctrine  there  laid  down.  In  some  re- 
spects the  conduct  of  tlie  prosecutrix  lu 
this  case  is  more  reprehensible  than  of  the 
prosecutrix  in  the  Uckler  Case.  She 
showed  more  deliberation  in  getting  out 
of  her  own  bed,  and  going  to  that  of  de- 
fendant, according  to  arrangements  pre- 
viously made.  But  in  some  respects  the 
facts  in  this  case  make  the  defendant's 
conduct  more  reprehensible  than  that  of 
Eckler.  In  the  Eckler  Case  the  female  was 
over  20  years  of  age.  In  this  cas6  the 
female  was  under  18.  In  that  case  the  ev- 
idence, outside  of  that  of  the  prosecutrix, 
as  to  the  promise  of  marriage,  was  very 
meager,  and  defendant  went  on  the  stand 
as  a  witness,  and  denied  making  such 
promise.  In  this  case  the  promise  of  mar- 
riage was  proven  positively  by  the  prose- 
cutrix, her  mother  and  father,  and  there 
was  not  a  particle  of  evidence  on  defend- 
ant's part  to  the  contrary.  In  that  case 
the  state,  in  the  first  instance,  did  not 
prove  the  good  repute  of  the  prosecutrix, 
and  in  rebuttal  the  evidence  ol  her  good 
repute  was  not  strong.  In  this  case  the 
state  proved  by  several  witnesses  that  the 
prosecutrix  was  of  good  repute,  and  ni>t 
a  single  witness  in  the  cnse  ou  either  side 
testified  to  the  contrary.  We  will  uot  re- 
peat here  what  we  said  in  the  Eckler  Case, 
but  will  supplement  what  was  there  said 
with  a  further  discussion  of  tlie  principle 
involved,  and  a  citation  and  review  of 
other  authorities  in  support  tliereof. 
Judging  from  tlie  tone  of  the  argument 


of  defendant's  attorney,  we  conclude  he 
has  misconceived  the  whole  scope,  in- 
tent, and  purpose  of  the  statate  under 
which  defendant  was  Indicted.  His  argu- 
ment conveys  to  our  minds  the  idea  that 
the  statute  was  intended  to  avenge  the 
wrongs  of  the  seduced  female.  This  is  not 
the  object  of  the  statute.  We  rejoice  that 
the  element  of  revenge  in  punishment  in- 
flicted by  the  state  has  been  eliminated  by 
all  systems  of  enlightened  jurisprudence 
of  to-day.  The  state  punishes,  and  has  a 
right  to  punish,  atone  to  prevent  crime 
and  protect  society.  So  far  as  the  se- 
duced female  is  concerned  she  Is  ruined, 
with  a  bare  poBBibility  of  restoration  in 
some  degree  to  society.  The  law  cannot 
restore  what  she  has  lout,  nor  can  It  com- 
pel defendant  to  restore  it.  Her  wrongs 
are  unredressable.  This  statute  was  in- 
tended to  punish  seducers,  under  promise 
of  marriage,  and  protect  the  homes  of  the 
innocent,  the  unsuspecting,  the  confiding 
daughters  and  sisters  of  our  people.  Alire 
Cook  is  termed  by  defendant  "a  hot,  bra- 
sen,  lascivious,  lying,  perjured  woman," 
and  her  conduct  on  the  night  of  her  de- 
bauchment  is  portrayed  in  vivid,  we 
might  say  lurid,  colors.  She  agreed  to  get 
up  and  go  to  defendant's  bed  to  have  in- 
tercourse with  him  upon  a  signal  to  be 
given  by  him.  He  gave  the  signal,  and 
she  went.  Here  is  the  attorney's  inipas- 
sloned  arraignment  of  this  conduct  of  the 
girl:  "Is  it  a  pure  woman  who  leaves 
her  bed,  in  the  sacred  presence  of  father 
and  mother,  under  the  holy  roof  of  home, 
and  pollutes  the  altar  of  domestic  life 
with  tlie  gratification  of  her  debased  and 
brutal  desires?"  We  all  say  she  did 
wrong,  sinned  grievously,  and  grievously 
has  she  paid  the  penalty.  Nature  and  so- 
ciety and  her  conscience  have  laid  heavy 
burdens  upon  her.  She  lost  her  lover  in 
whom  she  confided;  she  bore  the  pains 
of  pregnancy,  and  then  went  down  al- 
most into  the  valley  and  shadow  of  dentb 
in  passing  through  the  terrible  ordeal  of 
maternity.  She  brought  shame  and  dis- 
grace upon  her  parents  and  Bisters,  and 
she  is  now,  no  doubt,  a  social  outcast, 
with  no  hope  for  the  foture.  But  how  is 
It  with  the  defendant?  He  promised  this 
girl  of  17  to  make  her  his  wife,  and  from 
November  to  March  plied  her  with  his 
pledges  of  love  and  promises  of  marriage 
to  indoce  her  to  yield  to  his  embraces. 
He  succeeded,  finally.  What  punishment 
has  he  received?  None,  except  such  as  a 
guilty  conscience  Inflicts.  Did  be  commit 
no  crime  because  the  girl  consented?  Her 
consent  is  no  excuse,  for  the  statute  ex  W 
temiivi  implies  that  the  consent  of  the 
girl  is  obtained.  If  she  does  not  consent. 
Intercourse  with  her  is  rape.  Her  consent 
Is  no  defense,  because  the  statute  was  in- 
tended to  protect  females  who  had  not 
reached  years  of  such  maturity  that  they 
could  realize  the  magnitude  of  the  offense 
of  illicit  intercourse,  could  realize  and  ap- 
preciate the  risks  they  take  by  sucta  inter- 
course, or  could  realise  and  appreciate 
that  "a  man  might  smile,  and  smile,  and 
be  a  villain."  It  is  no  crime  to  seduce  a 
woman  over  18  years  of  age  under  promise 
of  marriage.  Why?  Because  the  statute 
has  not  so  declared.    T|<e^ theory  ut  our 
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■tatnte  Is  tbat  a  woman,  having  reached 
tbat  axe,  iB  capable  o(  taking  care  ot  ber- 
self.  II  a  inan,  standing  in  a  cunfldential 
relation  to  a  female  nuder  18  years  old, 
clefllea  ber,  be  is  guilty  of  crime,  though 
■he  consent  freely  to  gratify  "  >wr  debased 
and  brutal  desires."  Her  consent  is  nu 
defense.  If  a  man  has  Intercoarse  with  a 
girl  under  14  It  is  rape,  and  a  capital 
crime.  Her  consent  is  no  ezcase  or  de- 
tense.  In  all  these  cases  the  theory  ot  the 
law  is  that  the  female  is  incapable  of  giv- 
ing  a  full,  free,  and  matured  consent  to 
the  surrender  of  her  virtue.  Defendant 
played   a  false  part.    He   made   a  false 

grumise  of  marriage  to  the  girl.  Did  she 
ave  "debased  and  brutal  desires?"  Then 
wby  the  necessity  tor  a  false  promise  of 
marriage,  or  any  promise  nt  all,  for  tbat? 
She  confided  in  him.  He  deceived  ber. 
She  had  faith  in  his  promise.  He  de- 
bancbed  and  then  betrayed  her.  Call  you 
tbat  no  crime  against  ber?  But  this  con- 
troversy Is  not  between  Alice  Cook  on  one 
Bide  and  the  defendant  on  the  other.  It 
Ib  the  state  that  complains,  not  for  the 
pnrpose  of  avenging  the  wrongs  of  Alice 
Cuok,  but  to  preserve  the  morals  and 
good  order  of  society.  Did  the  defendant 
commit  a  crime  against  any  one  else,  but 
the  girl,  for  which  the  state  ought  to  in- 
ter po«e?  Let  us  see.  Alice  Cook  lived  In 
a  very  humble  home  Indeed,  as  is  evident 
from  the  testimony  In  this  record.  Sbe 
worked  out  as  a  domestic  servant. 
Mother,  father,  three  girls,  and  the  defend- 
ant all  slept  in  one  room.  The  mother  ot 
the  girl,  when  defendant  asked  ber  for  ber 
daughter,  requested  a  loan  of  him  of  three 
dollars  to  prepare  the  wedding  feast, 
which  loan  he  agreed  to  make.  This 
home,  though  an  bumble  one,  was,  no 
doubt,  as  dear  to  its  occupants  as  the 
palaces  of  the  rich  and  great  are  to  them. 
The  defendant  entered  this  home.  He 
found  a  chaste  young  girl  there.  Just  17, 
a  virgin,  for  the  Jury  in  this  case  has  certi- 
fied to  us,  under  tbnlr  oaths  and  the  in- 
•tructions  of  tbe  trial  court,  that  she  was 
a  virtuous  girl.  She  was  full  of  hope  for 
the  future.  He  promised  to  marry  her, 
for  this  fact  was  also  certified  to  us  by  the 
Jury  tbat  tried  tbe  case.  From  Novem- 
ber 1, 1888,  to  March  10, 1889,  be  tried  to 
entice  ber  from  the  path  of  virtue,  and  un- 
til the  last-named  day  sbe  resisted  bim. 
He  told  her  all  along  tbat  he  would  not 
marry  ber  if  she  did  not  yield  to  his  de- 
sires; that  lie  required  the  same  thing  of 
bis  first  wife,  who  yielded,  and  be  married 
ber.  She  swears:  "I  had  confidence  in 
bim  that  he  would  do  what  he  said,  and 
I  gavenptohim.  I  put  more  coufldenceln 
bim  than  I  did  in  my  own  mother.  1 
loved  him,  and  my  only  Idea  was  to  win 
bim,  and  he  said  that  was  the  only  way, 
and  I  was  willing  to  do  anything  to  win 
bis  affections."  He  was  to  give  her  a  sig- 
nal when  to  go  t:i  his  bed.  The  whole 
family.  Including  the  girl,  went  to  bed, 
and  went  to  sleep.  The  defendant  alone 
remained  awake.  He  gave  tbeslgnal,  and 
the  girt  went  to  his  bed,  and  submitted 
ber  person  to  his  unlawful  embraces.  Did 
he  commit  no  crime  against  that  borne, 
which  be  polluted  and  desecrate.l,  against 
that  father  and  tbat  mother,  whose  guest 


he  was,  and  against  Alice  Cook's  younger 
sisters,  and  against  society?  The  question 
Is  not  whether  Alice  Cook  did  wrong. 
The  question  is  whether  defendant  has 
committed  a  crime  or  not.  The  state 
could  have  provided  a  punishment  for  Al- 
ice Cook's  act  It  It  had  seen  proper.  That 
act  was  immoral.  She  committed  a  fear- 
ful wrong  against  herself,  her  mother  and 
father,  ber  sisters,  ber  home;  but  defend- 
ant committed  a  fearful  wrong,  too, 
against  all  these,  and  be  Induced  bis  vic- 
tim to  Join  in  the  perpetration  ot  this 
great  wrong  by  Importunities  continued 
from  November  to  March,  and  by  making 
a  false  promise  of  marriage.  The  state 
has  not  seen  proper  to  declareAllue Cook's 
act  under  such  circumstances  a  crime,  up- 
on the  ground,  no  doubt,  that  natnre  and 
society  have  laid  bnrdens  upon  her  heavy 
enough  to  atone  for  her  fearful  mistake. 
Shall  we  fold  our  arms,  and  look  compla- 
cently on  tbe  scene  tbat  was  enacted  in 
tbat  humble  home  of  the  Cooks  in  Lincoln 
county  on  tbe  lOtb  day  of  March,  1889, 
and  say  to  defendant:  "It  is  true  you 
won  the  love  and  affection  of  this  girl  of 
seventeen:  it  is  true  you  made  a  false 
promise  ot  marriage  to  her,  never  intend- 
ing to  keep  it  on  your  part;  It  is  true  the 
girl  believed  you,  confided  in  you,  thought 
you  would  be  true  to  ber  and  consum- 
mate the  marriage;  it  Is  true  you  impor- 
tuned her  fur  over  four  months  to  yield  to 
your  desires,  urging  yonr  false  promise  as 
a  JustiUcation  tor  her  yielding,  by  which 
you  finally  obtained  ber  consent;  itls  true 
you  got  up  and  gave  the  signal  to  the 
girl  to  come  to  your  bed ;  it  Is  true  you 
desecrated  and  polluted  that  bumble 
borne,  broke  faith  with  the  motber  and 
father  as  their  guest,  robbed  the  girl  of 
that  which  yon  had  no  power  to  restore 
to  ber;  It  Is  trne  that  afterwards  you  be- 
trayed and  deserted  the  girl,  leaving  ber 
pregnant,  with  nothing  but  shame  for  the 
past,  and  despair  for  the  future;  it  is  true 
we  now  look  upon  a  ruined  woman,  a  des- 
ecrated home,  with  all  the  sorrow  and 
grief  attendant  npon  them ;  it  is  true  this 
is  all  the  result  of  yonr  broken  promises 
and  plighted  faltb,— but  youbavecommlt- 
ted  no  crime  of  which  we  ran  take  cogni- 
sance, because  this  girl  ought  not  to  have 
believed  you ;  because  this  girl  ought  not 
to  have  confided  in  you;  ought  not  to 
have  trusted  you?"  We  cannot  do  this. 
Justice  forbids  it ;  tbe  very  terms  of  tbe 
statute  itself  forbid  it. 

There  is  a  difference  of  opinion  bow  far 
the  doctrine  of  volenti  aon  St  lnjarl» 
should  be  carried  in  civil  cases,  but  nearly 
all  are  agreed  Its  application  in  criminal 
Jurisprudence  is  limited.  There  are  two 
schools  of  philosophy  in  regard  to  the 
functions  of  government.  One  leaves  Indi- 
viduals to  the  inexorable,  fatalistic  law 
of  "the  survival  of  tbe  fittest,  "and  Is  crys- 
tallied  In  the  proverb,  "Bvery  fellow  for 
himself,  and  the  devil  take  the  hindmost. " 
This  principle  finds  Its  highest  and  most 
perfect  application  among  the  Fiji  island- 
ers. Tbe  other  finds  expression  in  tbe 
principle  that  "the  injury  of  one  is  tbe 
concern  of  all,"  and  is  most  perfectly  ex- 
emplified and  applied  in  the  nations  of 
western  Europe  and  tbe  DnJted  States. 
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How  tar  the  gOTemment  ahuold  go  la  the 
protection  of  one  person  axainat  bis  own 
folly  or  weakness  or  Inexperience  is  of 
coarse  a  mooted  question,  and  will  no 
diJDbt  remain  a  mooted  qneHtion  for  cen- 
torlea  tu  come,  It  not  for  all  time.  We 
havenotflzed  any  definite  limits  yet.  But 
the  government  now  does,  by  Its  civil  and 
criniinal  laws,  constantly  Interpose  in 
many  cases  to  protect  men  and  women 
agulniit  their  own  folly,  weakness,  or  in- 
experience, and  tbia,  too.  In  defiance  of  the 
doctrine  of  yolenti  nonSt  injuria.  Only 
a  short  time  ago  did  we,  by  a  unanimous 
opinion  in  the  Bnrgdoerfer  Case,  17  H.  W. 
Rep.  646,  sustain  a  law  whose  sole  object 
was  to  protect  men  against  their  own 
folly,  weakness,  and  Inexperience.  The 
pool-seller  under  that  law  Is  guilty  of  crime 
though  be  sell  to  willing  buyers.  Men, 
educated  and  chivalrous  meu,  brave  men 
of  experience,  cannot  voluntarily  consent 
to  the  Infliction  of  Injury  upon  their  per- 
sons. It  is  made  a  felony  to  flght  a  duel. 
If  men  who  have  reached  years  of  maturi- 
ty, men  of  experience  and  learning, cannot 
consent  to  the  Infliction  of  a  wound  upon 
their  bodies,  much  less  can  a  girl  17  years 
old  consent.  In  its  legal  sense,  to  the  pollu- 
tion of  her  body,  and  the  infliction  u pon  her 
of  H  greater  injury  tban  any  mere  physical 
Injury  can  poxslbly  be.  In  such  cases,  and 
iu  many  others  that  could  be  presented, 
the  state  claims  and  exercises  the  right  to 
iDteriere,  aside  from  any  question  of  fraud 
or  false  pretense  or  deception  or  oppres> 
slon.  The  right  is  claimed  and  exercised 
upon  the  ground  alone  that  it  ought  to 
preserve  tbe  public  morals  and  to  keep  the 
peace,  nnd  such  acts  are  punished,  not  be- 
cause tbe  parties  concerned  do  not  con- 
sent, but  because  they  are  crimes  against 
society.  At  common  law  the  parent  has 
a  right  of  action  against  tbe  seducer  of  his 
daughter  though  thelatter  freely  and  fully 
consent,  and  in  such  action  he  can  recover 
damages  not  only  for  tbe  loss  of  services 
of  the  daughter,  but  also  for  distress  of 
mind  sustained  by  being  deprived  of  the 
society  and  comfort  of  hie  child,  and  tbe 
dishonor  he  receives  on  account  of  her  de- 
filement. Hence  we  flud  a  distinct  recog- 
nition in  law  of  the  wrong  tbe  parent  sus- 
tains, apart  from  and  not  dependent  on  the 
wrong  the  daughter  receives.  A  money 
penalty  Is,  however,  Inadequa^  to  the 
offense  of  seduction.  This  consideration 
has  led  to  the  enactment,  la  most  of  the 
states,  of  laws  which  make  illicit  sexnal 
Intercourse  punishable,  under  certain  clr- 
'Cnmstances,  as  a  crime.  Our  statute 
reads:  "If  any  person  shall,  under  or  by 
a  promise  of  marriage,  seduce  and  debauch 
any  unmarried  feuialn  of  good  repute  un- 
der eighteen  years  of  age,"  be  sbnll  be 
guilty,  etc.  Prior  to  the  revision  of  1889  the 
age  of  the  fern  ale  was  fixed  at  21  years.  This 
provision, In  all  essential  particulars,  exists 
In  New  York,  Iowa,  Minnesota,  Virginia, 
Wisconsin,  Oregon,  Indiana,  Mississippi, 
Texas,  and  Pennsylvania,  except  iu  some 
of  them  tbe  age  of  the  female  is  immate- 
rial. We  reviewed  in  the  Eckler  Case  the 
decisions  In  New  York  and  Indiana  con- 
struing the  statutes  in  tboee  stateri,  from 
which  it  will  be  seen  that,  if  the  female 
submits  to  carnal  intercourse  by  reason 


and  In  consideration  of  tb«  promise  of 
marriage,  the  crime  Is  complete. 
In  State  v.  Moore,  (Iowa,)  4S  N.  W. 
.  Rep.  27,3,  defendant  and  the  prosecatrix 
bad  bad  illicit  Intercourse  for  more  tban  a 
year,  when  defendant  went  away,  and 
prosecntrix  reformed,  so  she  swore,  and 
led  a  chaste  lite,  until  after  defendant's  re- 
turn, in  about  a  year,  when  their  relations 
were  resumed.  Tbe  supreme  court  of 
Iowa  on  this  state  of  facts  says:  "The 
evidence  abundantly  shows  that  not  only 
tbe  first  act  of  sexual  Intercourse,  but  tbe 
act  of  July  26, 1886,  was  accompliahed  by 
tbe  most  solemn  promises  of  marriage;" 
and  it  was  held  that  this  last  act  of  inter- 
course, having  been  had  under  promise  of 
marriage,  made  defendant  guilty  of  sednc- 
tiou,  within  the  meaning  of  the  statute. 
And  again,  in  State  v.  Bell,  (Iowa,)  44  N. 
W.  Rep.  244,  the  supreme  court  of  Iowa 
uses  this  language  In  reference  to  this 
crime:  "Some  stress  Is  laid  npon  tbeclalm 
that  the  prosecutrix  was  older  and  more 
experienced  than  the  defendant.  Tbey 
were  both  of  mature  years,  be  but  little 
younger  tban  she,  and  a  widower  wltli 
two  children.  Neither  should  be  heard  to 
urge  want  of- age  and  experience  In  excuM 
of  their  wrong."  In  Com.  v.  McCarty,  2 
Pa.  Law  J.  R.  851,  Lb  wis,  P.  J.,  speaking 
of  the  Pennsylvania  act  in  regard  tu  ae- 
dnction  under  promise  of  marriage,  says: 
"The  act  of  assembly  was  loudly  called 
for  by  the  frequent  perpetration  of  this 
great  public  and  private  wrong.  •  •  • 
Seduction  by  means  of  a  promise  of  mar* 
riage  Is  a  grievous  offense.  The  violation 
of  such  a  promise  may  not  differ  in  princi- 
ple from  other  breaches  of  solemn  engage- 
ments, •  •  •  hut  there  is  u  great  differ- 
ence In  the  degree  of  wrong  inflicted  upon 
society,  and  npon  the  individual  who  la 
induced  to  confide  in  the  promise,  and  to 
surrender  to  her  destroyer  all  that  is  eati- 
mablo  in  woman,  and  all  that  makes  b«r 
existence  even  tolerable.  *  *  *  It  moat 
appear  to  tbe  satisfaction  of  the  jury  tliat 
tbe  seduction  was  accomplished  by  means 
of  a  promise  of  marriage.  Sednction  by 
any  other  means  does  not  fail  within  the 
condemnation  of  tbe  act."  The  snpreme 
court  of  North  Carolina,  In  State  v.  Hor- 
ton,  100  N.  O.  448,  6  S.  B.  Rep.  288.  held 
that  tbe  statute  contemplates  a  seduction 
by  means  of  a  promise  of  marriage  in  tbe 
nature  of  a  deceit.  Consent  is  no  defense 
if  the  seduction  is  proved.  In  State  v. 
Timmens,  4  Minn.  825,  (Gil.  241,)  it  ap- 
peared the  prosecutrix  bad  carnal  Inter- 
course with  defendant,  and  claimed  to 
have  reformed,  and  then  under  promise  of 
marriage  repeated  such  intercourse  with 
him.  The  court  says:  "When  a  man  en- 
lists the  affections  of  a  woman,  and  by 
promising  to  make  her  his  wife  creatiea  be- 
tween them  the  most  confidential  and 
sacred  of  relations,  and  by  this  means  suc- 
ceeds In  obtnlnlng  from  her  concessions, — 
sinful  and  impure, it  Is  true,  but,  from  this 
very  guilt,  proof  of  the  depth  of  the  love 
and  confidence  which  extorted  them, — and 
iiggravates  his  treachery  by  continuing 
before  his  victim  the  delusive  hope  that  he 
vein  yet  redeem  his  pledge,  and  thus  com- 
pels her  to  yield  anew,  until  at  last  bin  in- 
fidelity is  rendered  certain  by  bis    mar- 
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riage  to  another,  and  sM,  tn  the  despair 
of  exposure  and  shame,  calls  him  to  an 
account  before  a  court  of  Justice,  the  lA^ 
will  be  Blow  to  permit  him  to  object  that 
by  reason  of  her  acts,  continued,  perhaps, 
to  shield  him  from  dlsgiace,  she  was  a 
woman  of  unchaste  character."  The  su- 
preme court  of  Texas,  in  Cole  v.  State,  40 
Tex.  147,  says:  "The  promise  of  marriaf^ 
la  an  important  element  In  the  deflnittoD 
of  the  statutory  offense,  and  It  must  ap- 
pear that  the  female  alleged  to  have  been 
seduced  yielded  alone  to  the  solicitations 
of  the  other  party  in  consideration  of  his 
promise  to  marry  her. "  Tn  Oregon,  in  the 
case  of  Parker  v.  Monteith,  7  Or.  277.  it 
was  held  competent  to  pro7e  that  the  de- 
fendant promised  to  marry  plaintiff's 
daughter,  when  by  reason  of  such  promise 
be  succeeded  in  seducing  her.  The  statute 
of  Georgia  on  this  subject  is  peculiar.  It 
says  that  "if  any  person  shall  by  persua- 
■ion  and  promise  of  marriage,  or  other 
false  and  fraudulent  meaDs,  seduce, "etc. 
Speaking  of  the  crime  denounced  by  this 
statute.  Judge  Blbcklet,  on  behalf  of  the 
supreme  court  of  the  state-.  In  Wilson  v. 
State,  58  CSa.  828,  says:  "Where  consent 
to  intercourse  is  given,  pending  a  virtuous 
engagement,  in  consequence  of  a  repeti- 
tion of  a  promise  to  marry  already  made 
and  accepted,  the  woman  yielding  In  reli- 
ance on  the  plighted  faith  of  her  lover, 
and  intending  that  she  shall  trust  and  be 
deceived,  the  case  is  one  of  seduction.  To 
make  love  to  a  woman,  woo  her,  make 
honorable  proposals  of  marriage,  have 
them  accepted,  and  afterwards  undo  her 
tinder  a  solemn  repetition  of  the  engage- 
ment TOW,  is  to  employ  persuasion  as 
well  as  promises  of  marriage."  In  Michi- 
gan the  statute  reads:  "If  any  man  shall 
seduce  and  debauch  any  unmarried 
woman,"  etc.;  and,  speaking  of  this  stat- 
ute in  People  v.  De  Fore,  64  Mich.  693.  SI  N. 
W.  Rep.  585,  the  supreme  court  of  that 
State  siiid :  "Under  the  statute  the  offense 
la  committed  if  the  mnn  has  carnal  Inter- 
course, to  which  the  woman  assented,  if 
snch  assent  was  obtained  by  the  man  at 
the  time,  and  to  which  without  such 
promise  she  would  not  have  yielded. 
*  *  *  If  she  resists,  but  finally  assents 
or  yield's,  induced  thereto  or  in  reliance 
upon  the  promise  made,  the  offense  Is 
cummitted.  *"  After  a  full  review  <if  the 
above  authorities  and  those  cited  in  the 
EUrkler  Case,  and  after  a  careful  examina- 
tion of  the  evidence  in  this  record,  we 
have  no  hesitancy  in  holding  that  there 
was  ample  testimony  to  take  the  case  to 
the  jury,  and  the  court  committed  no  er- 
ror in  refusing  to  instruct  the  Jury  that 
defendant  had  not  committed  the  crime 
charged. 

2.  The  defendant  certainly  has  no  right 
to  complain  of  the  Instructions,  for  the 
court  went  much  further  than  the  law 
Jostifled  it,  in  favor  of  defendant's  the- 
ories of  the  case.  The  Instructions  given 
at  the  instance  of  defendant  convey  the 
Idea  that  a  woman  may  be  unchaste. 
In  law.  without  having  had  Illicit  Inter- 
course .with  any  one;  that  sexual  desire 
strongly  developed  in  her  constitutes  un- 
cbastity.  We  cannot  subscribe  to  that 
doctrine.    It  ronst  be  otwerved  here  that 


oar  statute  does  not  rsqalre  the  female 
to  be  chaste,  as  the  statutes  of  many  of 
the  states  do;  It  simply  requires  her  to 
be  of  "good  repute."  But  by  our  defini- 
tion of  seduce,"*  however,  we  have  vir- 
tually Inserted  the  element  of  chastity  in 
■the  statute, and,  as  was  said  in  the  Eckler 
Case,  we  do  not  desire  to  depart  from 
that  definition.  But  when  the  state 
proves  the  age  of  the  girl,  the  promise  of 
marriage,  and  the  seduction  and  debauch- 
ment  by  virtue  of  that  promise,  and  that 
the  girl  is  of  good  repute,  it  makes  a 
prima  facie  case  to  go  to  the  Jury.  The  de- 
fendant can  then  show  that  the  girl  Is  not 
virtuous,  and  thus  escape  punishment. 
A  want  of  chastity,  under  our  statute, 
roust  be  shown  by  defendant.  Blbcklbt, 
C.  J.,  of  Georgia,  gives  the  true  definition 
of  chastity  In  O'Neill  v.  State,  lOa.)  11  8. 
E.  Rep.  856:  "That  unmarried  females 
who  are  virgins  are  virtuous,  and  those 
who,  by  their  own  consent,  have  ceased 
to  be  virgins,  are  not  virtuous."  In  an- 
other place  he  snys:  "This  is  a  plain, 
practical  standard  by  which  to  test  the 
chastity  to  which  the  law  looks  In  rlassi- 
fying  females  who  have  never  been  mar- 
ried, and  who  have  not  been  deprived  of 
their  virginity  by  violence  or  force,  with- 
out their  couuent.  Of  course  a  different 
standard  would  have  to  be  adopted  In 
classifying  women  who  have  been  mar- 
ried;" and  this  deflnitioQ  baa  the  support 
of  other  courts.  Keyon  v.  People.  84 
Amer.  Dec.  177, and  notes;-  Andre  v.  iState, 
68  Amer.  Dec.  71)8,  notes.  The  tact  that  a 
female  has  bad  illicit  intercourse  need 
not  lie  shown  by  direct  evidence.  Like 
all  other  facts.  It  may  be  shown  by  cir- 
eumstances,  etc.  We  will  add  that  a 
woman  may  have  had  Illicit  intercourse 
with  men,  and  afterwards  reform  so  as  to 
become  chaste  in  contemplation  of  law. 
State  V.  Patterson,  88  Mo.  88. 

8.  After  the  jury  was  irapanele<l  and 
sworn  to  try  the  case,  Mr.  Avery,  the 
prosecuting  attorney,  made  his  opening 
statement  to  the  jury.  When  Mr.  Avery 
bad  concluded  his  statement,  a  note  was 
banded  to  Judge  Hugh  bs,  who  was  presid- 
ing at  the  trial.  Judge  Huohisb  read  the 
note,  and  said  to  the  counsel  for  both 
sides,  in  the  presence  and  hearing  of  the 
Jury:  "Gentlemen,  a  member  of  the  family 
of  Mr.  Ben  Slavens,  one  of  these  Jurors,  Is 
▼ery  sick ;  his  mother-in-law  is  about  to 
die.  Are  both  sides  willing  that  he  be  dis- 
charged, and  can  yon  agree  upon  another 
juror,  or  will  you  have  another  full 
panel?"  Both  sides  consenting  to  the 
withdrawal  of  the  juror,  be  was  excused 
from  the  Jury.  Mr.  Hughlett  asked  Mr. 
Dryden,  defendant's  attorney,  prlvatelj', 
if  he  consented  to  the  excusing  of  the 
juror.  Mr.  Dryden  said:  "I  propose  to 
save  the  point."  Thereupon  Mr.  Hugh- 
lett and  Mr.  Dryden  went  together  to  the 
Judge,  to  whom  Hugblatt  said:  "Dryden 
does  not  consent  to  this."  Judge  Huobbs 
said:  "Mr.  Dryden,  I  understood  yon  to 
consent  to  the  withdrawal  of  this  Juror. 
If  you  do  not,  I  will  call  Mr.Slaveus  back, 
and  keep  him  on  the  Jury,  and  let  the  trial 
proceed."  Thereupon  Mr.  Dryden  said: 
"I  will  consent,  and  will  not  raise  the 
point."    The  foregoing   conversation  be- 
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tweenttaejndge  and  Dryden  and  Hoghlett 
was  not  heard  by  the  ]ary,  bnt  was  pri- 
vate. Thereupon  Mr.  Hagblett  said,  in 
open  court  and  In  thp  presence  and  hear- 
ing of  tbe  Jury :  "Now,  let  us  call  Jurors 
from  the  by-standera  until  a  juror  is  found 
to  whom  both  sides  agree,  and  will  serve 
In  Hlavens'  place. "  The  defendant's  coun- 
sel consented  to  this.  Thereupon  Frank 
Sabourin,  the  first  man  called  from  the 
by-standers,  qnallfled,  and  was  accepted 
by  both  sides,  after  which  the  whole  jury, 
iucloding  Sabourin,  the  new  Jnror,  was 
sworn  to  try  the  case.  Defendant  Insists 
that  his  action  in  this  connection  was 
constrnlned  and  forced;  that  the  court 
erred  In  forcing  upon  him  the  alternative 
of  excuRing  the  juror  Slavens  or  incurring 
his  displeasure  by  refusing  to  excuse  him. 
The  better  course  for  a  Judge  to  pursue, 
under  the  circumstances  of  this  case, 
would  be  to  Inform  the  attorneys  for  both 
bides  of  the  situation,  and  ascertain  their 
wishes,  privately,  but  we  are  well  satis- 
fied, also,  that.  In  au  emergency  like  this 
under  review,  the  defendant  has  a  duty  to 
perform.  The  court  asked  the  attorneys 
publicly,  in  the  presence  of  the  Jury, 
whether  they  would  consent  to  the  with- 
drawal of  the  Juror,  and  they  all  con- 
sented. Bnt  it  seems  defendant's  attor- 
ney had  a  mental  reservation  that  he 
would  "save  the  point. "  As  soon  as  the 
court  learned  of  this  mental  reservation, 
the  private  colloquy  above  g^ven  was  had 
between  the  Judge  and  the  attorneys,  the 
resnlt  of  which  was  that  defendant's  at> 
torney  said:  "I  will  consent,  and  will  not 
raise  the  point."  He  bad  the  power  to 
waive  an  exception  to  the  action  of  the 
court,  and  to  consent  to  the  substitution 
of  one  Juror  for  another.  State  v.  Gil- 
more,  95  Mo.  654,  8  H.  W.  Rep.  350,  912; 
State  V.  Robertson,  71  Mo.  446.  The  rnle 
In  regard  to  saving  exceptions  Is  the  same 
in  criminal  as  in  civil  cases.  State  v. 
enffln,  98  Mo.  672,  12  S.  W.  Rep.  368; 
State  V.  Meyers,  99  Mo.  107.  12  S.  W.  Rep. 
516;  State  v.  De  Mosse,98  Mo.  840,11  S.  W. 
Rep.  731;  State  v.  Rambo,  96  Mo.  462.  8  8. 
W.  Rep.  865.  The  Judge,  If  the  exception 
had  been  saved  at  the  time  of  the  privy 
conference,  could  have  assumed  the  respon- 
sibility of  retaining  the  Jnror,  and  he 
could  have  done  It  consistently,  too,  and 
thus  defendant  would  have  been  relieved 
of  the  dilemma  in  which  be  was  placed  by 
the  Judge's  first  remark.  At  the  time  no 
one  supposed  that  the  retention  of  Sla- 
vens on  the  Jury  would  be  of  peculiar  ben- 
efit to  either  side,  and  for  that  reason,  no 
doubt,  defendant's  attorney  said :  "I  will 
consent,  and  will  not  raise  the  point." 
Another  competent  Jnror  was  called,  and 
accepted  by  both  parties,  and,  it  nut  ap- 
pearing that  defendant  was  prejudiced  by 
this  action  of  the  court,  it  would  b« 
trifiing  with  the  administration  of  the 
law  to  undo  the  work  of  the  court  and 
Jni7  on  the  bare  supposition  that  Sla- 
vens might  have  been  more  favorable  to 
defendant's  views  of  the  case  than  was 
the  Juror  who  was  substituted  for  him. 

4.  Exception  whs  taken  to  the  speech  of 
Mr.  Hnghlett,  prosucuclug  attorney  of 
Montgomery  connty.  Nat  C.  Dryden, 
Esq.,  and  Mr.  Robert  Shackelford  made 


afDdavlt  settinls  out  what  Mr.  Hngblett 
said  that  was  objectionable.  According 
to  their  recollection  of  the  speech,  Mr. 
Hughlett  made  some  remarks  that  were 
not  calculated  to  add  to  the  dignity  and 
decorum  that  should  characterise  a  tem- 
ple of  justice,  but  the  latter  made  a  coun- 
ter-afl[ldavit  In  which  be  denied  saying  the 
most  of  what  the  other  affiants  charged 
him  with  saying,  and  two  other  afflauts 
supported  him.  The  court  overruled  this 
objection  without  giving  any  reason  for 
it,  and  without  certifying  to  as  what  Mr. 
Hughlett  did  In  fact  say.  It  Is  Impossible 
for  us,  from  this  record,  to  determine 
whether  the  speech  was  what  Messrs. 
Dryden  and  Shackelford  say  it  was,  or 
whether  It  was  what  Mr.  Hughlett  and 
those  who  supported  him  say  it  was.  In- 
terference with  the  arguments  of  attor- 
neys should  not  be  Indulged,  except  where 
it  manifestly  appears  the  privilege  has 
been  abnsed,  and  whether  it  has  been 
abused  or  not  must  necessarily  tie  left 
largely  to  the  trial  Judge,  who  is  in  s 
position  to  know,  in  the  first  place,  what 
was  said,  and  the  reasons  for  It  l>eing 
said,  and.  In  the  second  place,  to  know 
whether  remarks  of  attorneys  have  oper- 
ated to  the  prejudice  of  the  losing  party; 
and  especially  an  appellate  conrt  ought 
not  to  Interfere  with  the  discretion  of  the 
trial  conrt  unless  the  record  unequivocally 
shows  what  the  remarks  claimed  to  be 
prejudicial  were,  and  the  circumstances 
under  which  they  were  made.  Jodgment 
affirmed. 

Gantt,  p.  J.,  and  MAcrARLAMB.  J.,  con- 
cur In  the  result  on  the  ground  that  the 
case  was  tried  in  accordance  with  the  pre- 
vious rulings  of  this  court,  and  do  not  de- 
sire to  be  understood  as  overruling  State 
V.  Reeves,  10  S.  W.  Rep.  841,  and  aimllar 
cases. 


OuBNTBBR  y.  St.  Loots,  I.  M.  Sb  S.  Kt.  Co.i 

(Supreme  Court  of  Misscurl,  DMtton,  No.  t. 
Dea  sa.1801.) 

Rahaoas  CoMPAHiBS— NaouoBircB— PsaaoKS  os 
Track— iBBTBUonoHS. 
In  an  action  against  •  railroad  comiwiif 
for  cansing  the  death  of  a  person  walking  oo  its 
track.  It  is  proper  to  instrnot  the  ]uiy  that,  al 
though  the  deceased  was  gnUty  of  neMlgenoe  is 
walking  upon  defendant's  traee,  yet  U,  vrtille  so 
upon  the  track,  deceased  became  In  imminent 
peril  of  being  struck  by  the  defendant's  train, 
and  defendant's  employes  in  charge  of  the  train 
became  aware  of  his  peril  in  time,  by  the  exer- 
cise of  ordinary  care,  to  have  stopped  the  train, 
or  if  the  employes,  by  the  exercise  «t  ordinary 
care,  cuuld  nave  become  aware  of  his  peril  in 
time  to  have  done  so,  and  they  failed  to  ezer 
else  such  care  and  stop  said  train,  and  by  reasoa 
of  snch  failure  the  deceased  was  stnick  and 
killed,  then  the  jnry  should  find  for  pl^ntUt. 

Appeal  from  St.  Louis  drcnlt  court; 
Jamrb  £.  WiTHROw,  Judge. 

Action  by  Elisabeth  Oaenther  against 
the  St.  Louis,  Iron  Mountain  ft  Southero 
Railway  Company  to  recover  damages 
for  Ibe  killing  of  pialntitt^s  husband,  Ja- 
cob Ouenther.  Plaintiff  obtained  Judg- 
ment, and  defendant  appeals.    Affirmed. 

H.  Si  Priest,  for  appellant.  Rassiear  Jt 
Sebnurmtirber,  for  respondent. 

iRehearlng  denl^j,  .^^  by  GoOg le 
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Thomas,  J.  Ttata  is  the  second  appeal 
by  detendant  tn  this  ease.  96  Mo.  286,  8  S. 
W.  Rep.  871.  Tbis  record  presents  sab- 
Btantially  the  same  facts  that  the  former 
record  presented,  except  that  plaintiff 
uffered  no  evidence  as  to  whether  or  not 
the  railroad  embankment,  at  the  point  of 
the  accldeat,  was  within  the  line  of  the 
main  street  of  the  city  of  St.  Louis;  and 
we  refer  to  the  opinion  of  the  court  on 
the  Rrut  appeal  tor  a  Statement  of  the 
facts  and  the  iHsues  of  the  case.  On  a  re- 
trial the  conrt  gave  the  following  instruc- 
tionsatthe  instance  of  the  plaintiff:  "The 
court  instructs  the  Jury  that  although  the 
deceased,  Uuenther,  was  guilty  of  uegi'- 
gence  In  walking  upon  defendant's  track, 
yet  if  the  Jury  believe  from  the  evidence 
that,  while  so  upon  the  track,  said  Gaen- 
ther  became  in  imminent  peril  of  twing 
struck  by  the  defendant's  train,  and  the 
defendant's  employes  In  charge  of  said 
train  became  aware  of  bis  peril  of  being 
struck  in  time  to  have  enabled  them,  by 
the  exercise  of  ordinary  care,  to  stop  said 
train,  and  to  have  averted  the  injury  to 
said  deceased,  or  if  the  Jury  believe  that 
said  employes,  by  the  exercise  of  ordinary 
care,  could  have  become  aware  of  his  peril 
in  time  to  have  done  so,  and  that  they 
failed  to  exercise  such  care  and  stop  sold 
train,  and  that  by  reason  of  the  failure  to 
stop  said  train  the  said  Guenther  was 
struck  and  killed,  then  thejury  should  And 
for  plalntilT.  If  the  Jury  And  a  verdict  for 
the  plaintiff,  they  will  assess  the  damages 
at  the  sum  of  five  thousand  dollars.  Un> 
der  the  law  the  verdict,  if  for  plaintiff,  can- 
not be  for  a  larger  or  smaller  sum. "  The 
defendant  asked  and  the  conrt  gave  the 
following:  "If  the  Jury  Bnd  from  the  evi- 
dence that  the  deceased,  Jacob  Guenther, 
stepped  upon  the  western  track  of  the  de- 
fendant's railway  Jost  before  the  accident, 
in  front  of  a  passenger  train  approach- 
ins  thereon  from  the  north,  and  that 
be  could  have  seen  or  heard  said  train 
if  be  had  looked  or  listened,  and  that  he 
went  on  "aid  track  without  looking  or 
listening  lor  the  same,  and  was  struck  by 
said  train,  then  the  verdict  should  be  for 
the  defendant,  unless  the  Jury  further  find 
from  the  evidence«that  said  train  could 
have  been  stopped  by  the  employes  of  de- 
fendant In  charge  of  said  train,  by  the  ex- 
ercise of  ordinary  care  and  prudence,  in 
time  to  prevent  the  injury,  after  they  be- 
came aware. or  might  have  become  aware 
by  the  exercise  of  ordinary  care,  of  the 
peril  of  said  deceased  while  on  said  track, " 

These  Instructions  presented  the  Issues 
of  fact  to,  the  Jury  in  strict  accordance 
with  the  principles  announced  by  this 
court  on  the  former  appeal  in  this  case, 
and  every  question  now  pressed  for  con- 
sideration was  fully  answered  then.  In 
Le  May  ▼.  Railway  Co..  1U5  Mo.  .361, 16  S. 
W.  Rep.  1049,  (decided  by  division  No.  1  of 
tbIs  court,  .Tune  29,  1891,)!Shrrwood,  C.  J., 
speaking  for  that  division,  said:  "It  the 
deceased  and  others  bad,  for  a  long  space 
of  time,  by  the  tacit  permission  of  the  de- 
fendant company,  been  accustomed  to  use 
the  tr»ck  of  defendant's  road  lor  the  pur- 
pose of  towing  sand-boats,  then  be  was 
nut  a  frexpasser,  within  the  meaning  of 
the   statute;  and    this   case   is  therefore 


brongbt  within  the  principle  anaonnced  in 
Williams  v.  Railroad  Co.,  96  Mo.  275,  9  S. 
W.  Rep.  578,  and  cases  cited."  The  Le 
May  Case,  and  the  former  opinion  in  the 
case  at  bar,  are  decisive  of  every  question 
now  before  the  court;  and  the  Judgment 
Is  therefore  atflrraed.    All  concur. 


FlEDLEB  V.  St,  Lodib,  I,  M.  ft  S.  Rt.  Co.l 

(Swpreme  Court  of  Missouri,  Division  No.  3. 
Deo.22, 18S1.) 

RULSOAS  CoKFAXIES— NEaUOBKCS— TRXSPASSBBa 

ON  Track. 
In  an  action  against  a  railway  company 
for  causing  the  death  of  plaintift's  daughter, 
aged  16  years,  it  appeared  that,  although  deceased 
was  by  statute  a  trespasser  In  walking  along  de- 
fendant's trades,  yet  many  people  habitually 
walked  on  the  tracks  at  tue  place  of  aucident. 
The  train  was  running  more  than  six  miles  an 
hoar,,  in  violation  of  a  city  ordinance,  and  no 
bell  was  sounded.  The  engineer  saw  the  girl 
when  about  (XX)  feet  distant,  and  blew  the  whis- 
tle when  within  about  85  feet  of  hur.  The  evi- 
denoe  was  conflictiDg  as  to  whether  the  girl, 
when  first  seen  by  him,  was  walking  on  the  track 
upon  which  the  train  wai  moving.  Held,  that  a 
Judgment  for  the  plaintiff  would  not  be  dis- 
turbed. 

Appeal  from  St.  Louis  circuit  court; 
Jacob  Klein,  Judge. 

Action  by  Conrad  Fiedler  against  the 
St.  Louis.  Iron  Mountain  A  Southern 
Railway  Company  to  recover  damages  for 
the  killing  of  plaintiff's  minor  daughter. 
Plaintiff  obtained  Judgment,  and  defend- 
ant appeals.    AtUrmed. 

H.  S.  Pr/e«^  for  appelliint.  Joseph  Jeeko 
and  R&aaienrASebnnrmacbtr,  for  respond- 
ent. 

Gantt,  p.  J.  This  action  was  brought 
by  the  respondeat  against  the  Missouri 
Pacific  Company  and  the  8t.  Loals,  Iron 
Mountain  ft  Southern  Railway  Company 
to  recover  the  statutory  penalty  of 
98,000  for  causing  the  death  of  bis  minor 
daughter,  Katberine  Margaret  by  negll- 

fiently  running  a  train  of  cars  over  her  on 
5th  day  of  September,  1687.  PlalntilT  dis- 
missed as  to  the  Missouri  Pacldc  before 
the  trial.  Plaintiff  averred  that  on  I5tb 
September,  1887,  while  bis  said  daughter 
was  walking  along  Main  street  in  said 
city,  at  a  point  a  short  distance  below 
Anna  street,  the  defendant,  with  gross 
negligence  and  carelessness,  caused  one  of 
its  trains,  with  locomotive  attached,  to 
be  propelled  along  and  across  said  Main 
street  in  such  a  manner  that  with  speed  it 
approached  along  and  across  said  Main 
street,  and  struck  and  killed  said  Margaret 
Fiedler  without  any  negligence  on  her 
part  contributing  to  said  injury;  that  de. 
tendaut's  employes  failed  to  keep  such  a 
lookout  as  careful  management  would 
dictate;  that  no  bell  was  rung,  and  no 
signal  or  warning  was  given  of  the  ap- 
proach of  said  train ;  that  defendant  was 
running  the  said  train  at  a  rate  of  speed 
exceeding  six  miles  an  hour,  with  no  bell 
ringing,  in  violation  of  ordinance  of  the 
city  of  St.  Louis;  that,  but  for  the  care- 
lessness in  running  said  train,  defendant 
might  have  prevented  the  injury  to  de- 
ceased after  It  saw  the  danger  to  which 
she  was  expused.    The  answerwas  a  gen- 
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val  deiriRl  and  eontribatorr  negligence. 
Plalatitf  was  a  peddler,  who, at  the  time 
Ol  the  death  of  his  daughter,  was  living 
at  Utah  street  and  levee,  near  the  scene  of 
the  accident.  HIh  daughter,  Margaret 
was  about  15  yean  old ;  of  ordinary  siae 
for  girls  ol  that  age.  iShe  was  on  her  way 
to  work  In  a  match  factory  near  Benton 
street,  nnrth  of  her  home.  It  does  not  ap- 
pear how  long  she  bad  worked  In  the  fac- 
tory prior  to  her  deatb.  The  accident  oc- 
curi-ed  about  6:45  A.  M.,  on  the  main  east 
trask  of  the  defendant's  road,  from  150  to 
250  feet  south  of  the  crossing  of  Anna 
street,  and  between  that  street  and  the 
arsenal  wall.  Anna  street  runs  east  and 
west  at  right  angles  with  and  across  the 
tracks.  Other  streets  abut  on  the  tracks, 
but  none  of  them  cross.  Tbe  tracks  are 
upon  an  embankment  8  to  10  feet  high, 
running  north  and  south, and  arestralght, 
presenting  an  open  view  between  Anna 
street  and  the  arsenal,  and  beyond,  a  dis- 
tance approximating  2,000  feet.  There  are 
two  tracks.  The  east  track  is  used  by 
north-bound  trains,  and  tbe  west  by 
south-bound  trains.  There  is  a  space  uif 
six  feet  between  the  tracks.  The  train 
which  struck  plaintiff's  daughter  was  the 
regular  north-hound  passenger  from  tbe 
south  to  St.  Louis.  It  was  on  time.  The 
accident  was  witnessed  by  several  wit- 
n«>88e8.  The  plalntifi  called  four,— Gordon, 
Durand,  WycoR,  and  c'artner.  Tbe  three 
first  were  standing  upon  the  station  plat- 
form at  Anna  street,  waiting  to  take  the 
south-bound  train,  then  about  due,  for 
their  work.  Gordon  testified  be  had  just 
bought  a  ticket  of  the  agent,  and,  as  he 
came  out  of  the  door,  heard  the  alarm 
whistles  blown  by  tbe  engine,  looked  and 
saw  the  plaintiff's  daughter  about  10  feet 
in  front  of  the  train  on  the  east  track. 
Saw  It  strike  her,  at  a  pointabout  850  feet 
south  of  Anna  street.  The  train  brought 
the  body  on  the  pilot  to  the  depot,  where 
it  dropped  off.  She  was  unconscious.  He 
noticed  when  the  train  reached  the  depot 
"the  brakes  were  applied  to  tbe  drivers, 
and  tbe  wheels  of  the  cars  were  dragging." 
He  thought  the  train  was  running  from 
12  to  16  miles  an  hour.  Durand  gave  it  as 
his  opinion  that  tbe  train  was  about  20 
yards  from  tbe  girl  when  tbe  alarm  whis- 
tle was  blown.  Sbn  did  not  heed  the 
alarms  at  all,  but  kept  walking  np  tbe 
track  In  front  ol  the  train.  This  witness 
says  she  was  on  the  east  track  all  tbe  time. 
The  plaintiff,  over  the  objection  ol  tbe  de- 
fendant, proved  by  this  witness  that  there 
was  no  other  bandy  way  to  go  down 
south  except  on  the  railroad  tracks,  un- 
less a  person  should  go  round  by  Third 
street.  Edwin  C.  Wycolf  testified  he  was 
at  the  station  that  morning.  When  be 
first  saw  the  train  It  was  coming  out  of 
the  arsenal  wail.  The  girl  was  then  go- 
ing north,  on  tbe  west  track;  the  train  on 
east  track.  8be  left  the  west  track  he  sup- 
posed because  the  south-bound  train 
would  soon  be  due.  At  a  point  about  400 
feet  south  of  the  station  at  Anna  street 
tbe  girl  shifted  her  position  from  the  west 
to  tbe  east  track.  Sbn  could  have  been 
seen  on  the  track  from  tbe  arsenal  wall, 
as  the  view  was  clear.  The  engineer 
sounded  the  whistle  when  about  800  feet 


from  tbe  girl.  Does  not  recollect  tbat  sbe 
walked  between  the  tracks.  She  imid  no 
attention  whatever  to  the  whistle.  Cart- 
ner  testified  that  he  was  walking  north, 
25  or  80  feet  behind  the  girl.  She  was  on 
the  eaHt  track.  He  heard  the  train  com- 
ing. Heard  it  whistle  within  half  a  block, 
or  150  feet,  ol  the  girl.  Heard  no  bell.  He 
saw  the  girl  when  tbe  engine  whistled. 
She  did  not  pay  any  attention  to  it.  The 
defendant  demurred  to  the  evidence.  Tbe 
court  overruled  the  demurrer,  and  defend- 
ant then  offered  evidence  tbat  its  fireman 
rang  tbe  bell  continuously;  that  the  girl 
was  on  the  west  track,  left  It,  and  passed 
In  front  of  tbe  train,  and  walked  up  tbe 
east  track ;  tbat  the  engineer  at  once  gave 
the  signals,  and  attempted  tu  atop  tbe 
train,  but  it  was  too  late. 

Tbe  Important  question  of  fact  in  the 
case  was  whether  tbe  deceased  was  walk- 
ing on  the  east  track,  on  which  tbe  train 
was  moving  north  tbat  momlnie.  In  full 
view  of  tbe  engineer;  and  on  this  point 
the  evidence  is  conflicting.  Tbe  Jary  were 
tbe  triers  of  fact,  and  tbey  found  sbe  was 
on  tbe  track  continaously  from  neor  the 
arsenal  till  she  was  struck.  If  tlie  jury 
believed  plaintiff's  witnesses,  as  it  was 
their  province  to  do,  tbe  girl  was  on  tbe 
same  track  with  the  train.  At  a  point 
at  least  600  feet  In  front  of  It  tbe  view  was 
unobstructed.  Indeed,  the  engineer  says 
himself  that  ho  saw  her  when  be  was  at  a 
point  a  little  north  of  Dorcas  street,  about 
000  feet  ahead  of  bim,  but  he  thought  sbe 
was  between  the  tracks.  He  admits  he 
was  running  about  10  miles  an  honr.  He 
says  he  gave  tbe  donger  whistle  when  he 
was  witlila  35  feet  of  the  girl.  He  aaw  the 
girl  all  the  time.  Tbe  Jury  mnst  have  con- 
cluded that  the  engineer  was  mistaken  as 
to  the  girl's  being  between  tbe  tracks. 
Tbat  tbe  girl  was  a  trespasser  by  tbe  stat- 
ute law  of  tbe  state  Is  clear,  but  tbe  evl- 
dence  of  tbe  conductor  and  flreman  of 
tbe  train  Is  nndlspnted  that  at  tbe  hour 
this  train  passed  this  point  a  great  many 
people  were  in  the  habit  of  walking  on 
and  across  tbese  tracks.  It  was  a  place 
where  the  trainmen  might  expect  to  find 
pedestrians  on  tbe  track.  The  conduct  of 
the  deceased  is  inexpllflhble.  Signals  that 
were  beard  by  all  theother  witnesses  were 
unheeded  by  her,  although  given  within  Sa 
feetol  her.  There  Is  but  one  explanation  ol 
her  conduct,  and  that  Is  that  she  mnst 
have  conclnded  that  tbe  train  was  ap- 
proaching from  behind  on  the  west  track. 
Either  this,  or  she  was  lost  in  abstraction, 
and  totally  oblivious  ol  lier  surroundings. 
That  she  had  unt  herself  in  a  place  of  peril 
mnstbeconceded.  Tbe  habit  ofadult  peo- 
ple deliberately  walking  on  tbese  tracks 
is  inexcusable,  and  reprehensible  in  the 
blgbest  degree.  Tt  is  tbeir  duty  to  refrain 
from  committing  a  trespass.  The  statute 
prohibiting  all  persons  from  walking  on 
these  tracks  was  enacted  with  tbe  double 
view  to  save  the  lives  olthe  treHpasscrs  by 
warning  them  of  danger  and  of  preventing 
accidents  and  lessening  the  danger  to  tbe 
passengers  and  trainmen  whose  safety 
depends  npon  a  clear  and  unobstmcted 
track.  In  tbe  construction  of  that  statute 
In  Barker  v.  Railroad  Co.,  98  Mo.  60, 11  S. 
W.  Rep.  254,  this  court  held  tbe  trainmen 
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were  under  no  obligation  to  be  on  the 
watch  for  a  trespasser  at  a  place  irb ere 
there  was  nothing;  in  the  surroundings 
that  would  naturally  lead  them  to  suspect 
that  persons  would  be  on  the  track.  But 
hecansoof  the  known  propensity  of  chil- 
dren .  and  even  adults,  to  take  the  chances 
of  walking  oo  these  tracks  In  populous 
cities  or  districts,  the  rule  has  been  long 
settled  in  this  state  that,  when  there  Is 
reason  to  apprehend  that  the  track  may 
not  be  clear,  notwithstanding  the  right  of 
the  company  to  have  it  dear,  the  persons 
operating  a  train  cannot  act  on  the  pre- 
sumption that  the  track  is  clear,  without 
being  responsible  for  the  consequences. 
Id  Danknian  t.  Railway  Co.,  95  Mo.  232, 
4  8.  W.  Rep.  670.  after  a  review  of  all  the 
cnaea  in  this  state,  this  court  hdd  that, 
*" notwithstanding  the  injured  party  may 
have  been  guilty  of  contributory  neg- 
ligence, a  railroad  company  is  stilt  liable 
tor  the  injury  if  it  could  have  been  pre- 
vented by  the  exercise  of  reasonable  care 
on  the  part  of  the  company  after  dlRcov- 
ery  of  the  danger  in  which  the  injured 
party  stood,  or  if  any  of  the  company 
failed  to  discover  the  danger  through  its 
own  recklessness,  when  the  exercise  of  or- 
dinary care  would  bare  discovered  it,  and 
averte<I  the  calamity : "  and  the  same  doc- 
trine la  repeated  and  reaffirmed  In  Will- 
iams V.  RhilwayCo.,  96  Mo.  275,9  H.  W 
Rep.  578.  Here  the  girl  was  seen  by  the 
engineer  600  feet  ahead  of  him.  If  she  was 
on  the  track  on  which  be  was  running  his 
train,  and  he  saw  her  600  feet  ahead  of 
him,  and  gave  the  alarm,  or.  as  some  of 
the  other  witnesses  say,  in  800  feet  of  her, 
and  she  gave  no  heed  whatever  to  this 
signal  of  danger,  as  a  reasonably  caretul 
man  it  then  biecame  his  duty  to  check  bis 
train,  and  avoid  iujuring  her,  after  thus 
observing  her  danger.  Her  position  had 
tlien  tiecomeoneof  peril.  The  fact  that 
she  was  walking  between  the  rails  and 
the  whistle  sounded  so  close  to  her  In  the 
rear,  and  she  gave  no  Indication  whatever 
of  hearing  it.  Imposed  on  the  engineer  the 
duty  of  stopping  his  train,  and  avoiding 
her  destruction.  Thejiiry  wereautburlsFd 
by  the  evidence  to  find  he  saw  her.  and 
coold  have  stopped.  If  she  was  really 
walking  between  the  tracks,  he  might  reu- 
Nonably  expect  she  would  not  only  not 
get  on  bis  track,  but  would  withdraw  to 
a  place  of  safety.  The  court  (airly  submit- 
ted to  the  Jury  defendant's  theory  of  the 
case  in  instruction  No.  1,  given  of  its  own 
motion.  Had  the  Jury  found  the  facts  up- 
on which  that  Instruction  was  based,  it 
was  their  duty  to  have  returned  a  verdict 
for  defendadt.  It  Is  clear  they  chose  rath- 
er to  believe  the  other  witnessee.  They 
are  the  triers  of  the  facts.  We  think  the 
eircnitcourt  instructed  them  properly.  It 
is  very  clear  the  train  was  being  run  far 
in  excess  of  six  miles  an  hour.  The  wis- 
dom of  that  ordinance  would  seem  to  be 
vindicated  by  the  facts  in  this  case.  Had 
tlie  train  been  running  at  the  speed  pre- 
scribed by  the  ordinance,  this  girl  would 
have  been  discovered,  and  her  lite  pre- 
served, notwithstaudlDR  her  Imprudence 
and  al>8tractlon.  We  think  the  case  was 
well  tried.  The  Judgmentis  affirmed.  All 
concur. 

T.188.w.no.ll— 54 


Anoi'X  t.  Common  wealth. 

(Oowrt  of  AppecUa  of  KeranOty.   Haroh  86, 1893. ) 
IliLUCiotrs  Bboottko — Indictuent — Joindbb  or 

C0CNT8— EJVIDSNOB— iNSTBUCTIOItB. 

1.  On  a  trial  for  malicious  shootiogr,  defend- 
ant's testimony  that  he  had  been  appelated  spe- 
cial bailiff  by  a  justice  of  the  peace  to  airest  uie 
person  shot,  bat  bad  lost  the  warrant  placed  In 
his  hands  for  that  purpose,  was  irrelevant,  where 
it  was  undisputed  that  such  person  was  expelled 
at  defendant's  instanoe  from  a  trading  boat  three 
days  before,  and  that  defendant,  without  inform- 
ing him  that  he  bad  a  warrant,  shot  him  while 
begging  for  his  life  and  trying  to  escape. 

2.  Failure  to  instruot  as  to  sudden  heat  and 
passion  was  not  error,  where  there  was  no  evi- 
dence that  the  shouting  was  done  under  the  influ- 
ence thereof. 

8.  An  Indictment  may  properly  charge  that 
defendant  and  two  others  did  the  shooting,  and 
then,  in  soporate  counts,  that  each  of  them  did  itu 
and  in  another  count  that  each  aided  and  abetted 
the  other. 

Appeal  from   circuit    court,   Breathitt 

county. 
"Not  to  be  offlelally  reported." 
Joseph  Angel  was  convicted  o(  malicious 

shooting,  and  appeals.    Affirmed. 
J.  J.  C.  HHck,  for  appellant.     W.  J.  Ben- 

drick,  for  the  Commonwealth. 

Pbyok,  J.  The  appellant  was  tried  and 
convicted  of  tlie  crime  of  malicious  shoot- 
ing and  wounding  William  Cornett,  and 
hlspnnishment  was  Bxed  at  confinement 
In  the  penitentiary  tor  ttie  term  of  three 
years.  The  uncontradicted  evidence  is 
that  the  appellant  pursued  William  Cor- 
nett, armed  with  a  shotgun, and  shot  him 
with  it;  that  Cornett  tried  to  get  out  of 
the  appellant's  way,  and  was  begging  the 
appellant  not  to  shoot  him,  at  the  time 
he  was  shot;  that  be  was  not  then  mak- 
ing, nor  bad  be  at  any  time  theretofore 
made,  any  hostile  demonstrations  to- 
wards the  appellant;  that  three  days  be- 
fore the  shooting  the  appellant  pointed 
his  gun  at  Cornett.  The  only  excuse  that 
appellant  ottered  was  that  some  one  had 
told  him  that  Cornett  had  obtained  prop- 
erty by  false  pretenses, and  a  Justice  of  the 
peace  had  appointed  him  special  ball'.tt 
to  arrest  Cornett,  and  had  placed  a  war- 
rant for  his  arrest  in  his  hands,  which  he 
bad  lost.  But  the  proof  Is  uiicontradict<>d 
that  Cornett  was  expelled,  by  the  direc- 
tion of  the  appellant,  from  a  trading 
boat,  and  shot  without  any  excuse  or 
canse.  and  without  as  much  as  Informing 
him  that  he  bad  a  warrnnt  for  his  arrest, 
and  he  at  the  time  was  begging  for  bis 
life.  The  court  did  right  in  disregarding 
the  evidence  about  the  warrant,  etc. 

The  court  aiao  did  right  in  not  instruct- 
ing the  ]nry  as  to  sndden  heat  and  pas- 
sion, because  there  was  no  evidence  before 
the  Jury  from  which  they  would  have  been 
authorised  to  believe  that  the  shooting 
was  done  in  snddeji  heat  and  passion. 

The  indictment  charges  that  the  appel- 
lant and  two  others  did  the  shooting,  and 
then,  in  separate  counts,  it  charges  that 
each  one  of  them  did  the  shooting,  and  In 
still  another  count  it  charges  each  aided 
and  abetted  the  otlier.  It  has  been  often 
decided  by  this  court  that  such  practice  is 
allowable.    The  Judgment  is  affirmed. 
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"WAwetal.  y.  Louisville,  E.  ft  St.  L.  R.  Co. 
(Court  (^  .^}>peat«  of  £entucfc|/.    Ifikrch  8, 1893.) 

CARBIBRS— LlABIUTT  FOR  LOBB  OV  QOODS. 

PlalntUb'  agent,  a  passenger  on  defend- 
ant's road,  on  arriTlng  at  his  destination,  left 
plalntlfb'  trunks  of  samples  in  the  care  of  de- 
fendant's agents,  and  they  were  pat  in  Uie  station. 
Ttte  same  evening  a  traotion-engine  was  put  oS 
defendant's  oars  at  this  place,  and  was  moved 
about  4S  feet  from  the  station,  bnt  was  still  on 
defendant's  ground.  Those  in  charge  of  the  en- 
gine Ulled  the  boiler  with  water,  which  defend- 
ant's agents  probably  observed.  About  two  hours 
after  the  arrival  of  the  engine  defendant's  agents 
closed  the  station,  and  went  home,  and  no  watch- 
man was  left  on  tne  premises.  About  midnight 
the  engine  was  moved  away  by  steam.  Before 
morning  the  station  was  discovered  to  be  on  fire 
at  the  end  nearest  to  the  place  where  the  engine 
bad  been,  and  the  station,  together  with  plain- 
tiffs' trunks,  was  destroyed.  There  was  no  evi- 
dence that  defendant's  agents  had  any  reason  to 
believe  that  the  station  was  endangered  by  tbe 
engine's  proximity  to  It  Held,  that  no  negli- 
gence on  tne  part  of  defendant  was  shown,  its  re- 
sponsibility being  that  of  a  warehouseman  for 
hire,  and  not  that  of  a  common  carrier. 

Appeal  trom  Loaisville  law  and  equity 
court. 

"To  be  officially  reported." 

Action  by  Lewl8  VVald  ft  Co.  against  tbe 
Louiaville,  EvanRvllle  ft  St.  Louis  Rail- 
road Company.  JudKinent  tor  defendaut. 
PialDtlffs  appealed  t<i  tbe  superior  court, 
where  the  jndKment  was  altlrmed,  and 
plaintltlH  appeal.    Afllrined. 

Wtlhy  A  Wald  and  Willnon  A  Tlium,  for 
appeJlanta.  Humphrey  if  Davie,  for  ap- 
pellee. 

Bennett,  J.  The  appellants,  a  uier- 
caDtllefirm  in  tbe  city  of  Cincinnati,  had 
one  Blocher  employed  as  their  traveling 
agent  to  sell  their  merchandise  to  custom- 
ers In  dilfereut  parts  of  tbe  country.  On 
the  20th  day  of  July,  1888,  said  agent  was 
traveling  on  tbe  appellee's  road,  as  pas- 
senger, in  the  service  ol  the  appellants  as 
sacb  agent,  having  threa  trunk?  of 
samples  on  board  the  train,  cbeciied  as 
baggage  to  Boonevllle,  Ind.,  a  small  town 
at  which  there  was  a  way  station.  The 
train  arrived  at  Booneville  on  the  20th 
ofJoly,  about  9:16  p.m.,  and  the  agent 
got  off  the  train  at  that  place.  The 
trunks  were  also  put  off,  and  placed  at 
his  disposal.  But,  doubtless  preferring  to 
leave  the  trunks  at  the  depot  until  tbe 
next  day,  he  did  not  take  them  to  the 
hotel  to  which  he  went,  and  which  was 
not  far  off:  and  the  appellee's  ngt^nt  took 
charge  of  the  trnnks,  and  put  them  in  tbe 
depot  for  safe-keeping.  Tbe  depot  was  a 
frame  building,  about  12  years  old,  and 
tbe  roof  was  covered  with  shingles. 
About  half  past  9  o'clock,  and  after  tbe 
appellee's  agents  were  through  with  their 
business  for  tbe  night,  the  depot  was 
closed,  and  the  agents  went  to  their  re- 
spectlre  homes,  not  leaving  the  depot  in 
charge  of  a  watchman.  About  half  past 
7  p  M.  a  traction-engine  was  put  off  tbe 
appellee's  cars  at  the  depot,  which  was 
moved  about  40  or  45  feet  from  the  depot 
building,  bnt  still  on  the  appellee's 
ground,  and  the  persons  in  charge  of  the 
engine,  8  or  10  in  number,  commenced  put- 
ting water  In  the  boiler  of  tbe  engine, 
which    the     appellee's    agent     probably 


observed  ;  and,  after  the  appellee's  agents 
left,  the  persons  in  charge  of  the  engine 
auiiplled  the  furnace  with  light,  dry  wno«l. 
and,  by  12  o'clock  at  night,  the  engine 
was  moved  off  the  appellee's  grounds  by 
tbe  steam  produced  by  the  flring  of  said 
wood.  About  two  or  three  hoara  tbers- 
after  the  depot  was  discovered  to  be  on 
Are  at  the  east  end  of  the  building,  the  en- 
gine having  b««n  uenrest  tu  that  end. 
The  depot  and  contents,  inclnding  the  ap- 
pellants' three  trunks  and  contents,  were 
consumed  by  the  Are.  The  appellants 
sougbt  in  tbe  court  below  to  recoTer  the 
value  of  the  said  trunks,  upon  tbe  ground 
that  the  fire  occurred  and  the  tmnka  were 
consumed  b.r  the  negligence  of  tbe  appel- 
lee. The  court  instructed  tbe  Jury,  when 
tbe  evidence  was  concluded,  to  And  for 
tbe  appellee.  Upon  appeal  to  tbe  aoperior  ' 
court,  that  Instruction  was  afflrmed,  and 
tbe  appellant  has  appealed  to  tbto  court. 

Was  there  sufficient  evidence  uf  negli- 
gence to  authorise  thecourt  to  anbmit  the 
question  of  negligence  to  the  lufy?  We 
may  here  state  that  there  is  no  proof  that 
■sparks  were  emitted  from  the  chimney  of 
the  engine.  But  it  appears  tbat  those 
engag^  In  firing  saw  no  sparks  emitted 
from  the  chimney  of  the  engine.  It  also 
appears  tbat  sparks  would  probably 
have  been  emitted  from  tbe  chimney,  un- 
less a  spark-arrester  was  properly  at- 
tached to  the  chimney ;  and  the  fact  that 
no  sparks  were  seen  by  those  engaged  in 
raising  steam  and  working  the  engine, 
nor  by  others,  for  that  matter,  would 
tnrnlsb  an  Inference  of  fact  tbat  there  was 
a  protection  against  damage  from  flying 
spnrks,  rather  than  that  the  depot  was 
fired  by  them.  But  tbe  kind  of  traction- 
engine  mentioned  is  in  common  use  In  this 
country,  and  they  are  generally  moved 
from  place  to  place  as  the  one  in  qneetion 
was  moved,  and  damage  resulting  frum 
their  being  moved  from  place  to  place,  by 
firing  houses  and  fields.  Is  ao  seldom  t  hat 
no  preriumption  arises  that  It  is  probably 
dangerous  to  such  property  to  thua  more 
them ;  and,  if  it  be  a  fact  that  such  dan- 
ger exists  without  a  spark-arrester,  then 
tbe  fact  that  such  casualties  but  seldom 
occur  furnishes  an  inference  of  fact  tbat 
the  chimneys  are  generally  Kupplied  with 
spark-arresters.  Bnt,  aside  from  apecnla- 
tlon,  the  proof  falls  to  show  directly,  nor 
can  an  inference  of  fact  be  legitimatpiy 
drawn  from  the  proof,  that  sparks  would 
fly  from  the  engine  in  sufficient  qoantitivs 
to  endanger  property  near  by  Nor  does 
the  proof  show,  or  tend  to  show,  tbat  the 
appellee's  agents  in  charge  of  tbe  depot 
had  any  reason  to  believe  that  there 
would  be  any  danger  from  tbe  sparks 
flying  from  the  engine.  Nor  la  there  any 
proof  tending  to  show  tbat  the  engine 
would  be  moved  by  steam  that  nigbt.  It 
is  true  tbat  tbe  agents  were  preMumably 
aware  of  the  fact  that  tbe  boiler  waa  be- 
ing filled  with  water  for  tbe  purpose  of 
making  steam,  but  it  does  not  follow  that 
they  should  have  inferred  tbat  the  engine 
would  probably  be  moved  that  nigbt.  On 
the  contrary,  tbe  reasonable  inference 
would  arise  that  the  owners  were  prepar- 
ing to  move  the  engine  early  the  next 
morning.    But,  be   this  as  It  may.  and 
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concede  for  the  sake  ol  the  argument 
that  the  agents  had  reanon  to  believe  that 
Bteam  was  to  be  raised  and  the  engine 
moved  that  night,  yet  it  does  not  follow 
that  the  appellee  would  be  liable  fur  the 
deatrnctioD  of  the  appellant's  property, 
anlesa  the  agents  had  reason  to  believe 
that  the  depot  would  be  endangered  by 
sparks  flying  from  the  engine.  But,  as 
said,  there  is  no  proof,  directly  or  by  in- 
ference, that  the  agents  bad  reason  to  be- 
lieve that  there  was  such  danger,  and,  in 
the  absence  .of  tiach  proof,  there  is  no  pre- 
snmption  against  the  appellee.  For  its 
respoDSibility,  in  a  ease  like  this,  is  not 
that  of  a  common  carrier,  but  that  of  a 
warehouseman  for  hire.  And  there  is  no 
preaomptlon  of  negligence  arising  from 
the  mere  destruction  of  the  property 
''  stored  in  the  warehouse  by  flre,  but  the 
burden  Is  upon  the  party  alleging  the  neg- 
Jlgpuce  to  establish  It  by  evidence.  The 
liability  of  the  appellee,  aa  a  common 
carrier,  to  the  appellants  ceased  upon  the 
expiration  of  a  reasonable  time  after 
putting  the  trunks  off  at  the  depot  for  the 
appellants  to  take  control  of  them;  and, 
upon  the  expiration  of  such  reasonable 
time,  the  appellee's  liability  to  the  appel- 
lants (the  trunks  being  in  the  appellee's 
custody)  was  that  of  a  warebooseman 
for  hire;  and,  as  said,  there  is  no  pre- 
sumption of  negligence  against  a  ware- 
houseman, bnt  the  same  must  appear 
from  .the  evidence.'  See  Railroad  Co.  v. 
Maban.  8  Bush,  18U  So,  also,  the  fact 
that  the  depot  building,  being  at  away 
station,  in  a  small  town,  and  not  exposed 
to  any  greater  danger  from  fire  than  usu- 
ally attends  like  places,  does  not  create 
any  presumption  of  negligence,  reasonable 
prudence  being  used,  on  account  of  the 
building  being  constructed  of  pine  timber. 
See  Bailroad  Co.  v.  Brownlee,  14  Bush, 
500.    The  Judgment  is  affirmed. 


West  v,  CoHMONWBAiiTH. 

(Court  of  Appeals  <if  Kentucky.    March  6, 1893. ) 

Xalicious  SaooTisa  and  WotrmtiNO — Evi- 

DBXCE— iNSTKUCnONS. 

1.  Evidence  that  defendant  shot  and  wounded 
•  neighbor,  wbo  bad  entered  defendant's  house 
with  an  open  knife  in  his  band,  in  order  to  make 
defendant  stop  beating  bis  wife,  and  that  the 
•booting  Was  not  done  UU  after  the  neighbor  had 
succeeded  in  separating  defendant  and  his  wife, 
and  had  left  the  house,  and  was  running  away, 
ia  sulBcient  to  justifv  a  conviction  of  malicious 
■hooting  and  nroandiDg. 

2.  In  such  case  it  is  proper  to  instruct  the 
iarj  that,  if  they  believe  from  the  evidence  be- 
yonii  a  reasonable  doubt  that  defendant  willfully 
shot  and  wounded  the  person  mentioned  in  the 
indictment,  they  snould  find  him  guilty  of  mali- 
cious sbooting  and  wounding  if  it  was  done  ma- 
liclooaly,  or  gulity  of  shooting  and  wounding  in 
sudden  beat  and  passion  if  it  was  done  without 
previouB  malice. 

8.  No  instruction  should  be  given  in  snob  case 
••  to  self-defense. 

Appeal  from  circuit  court,  Fayette  coun- 
ty. 
"Not  to  be  officially  reported." 
Indictment  of  John  West  for  maliciously 
aiiooting  and  wounding  Mose  Anderson. 
Defendant  waa  convicted,  and  appeals. 
Affirmed. 


AlexHudw  Chilea,  for  appellant.  W.J^ 
Headrick  and  Retd  Rogers,  for  the  Coi»- 
monwealtb. 

Holt,  C.  J.  The  appellant,  John  ITeBt,. 
has  been  convicted  of  the  malicious  pboot> 
Ing  and  wounding  of  Mose  Anderson,  wsA 
bis  punishment  fixed  at  confinement  iatb« 
penitentiary  tor  three  years.  Andersos 
was  at  home,  his  house  being  near  that  all 
the  appellant.  The  latter  was  beating  bto 
wife,  and  her  cries  of  "  Murder  1 "  attracted 
Anderson's  attention.  Upon  going  to  bto 
door,  another  neighbor,  who  bad  trled^ 
bnt  failed,  to  part  them,  called  to  Ander- 
son to  come  and  do  so.  The  testimon;^ 
tends  to  sbow  that,  as  be  approached  tbat- 
house  in  which  the  parties  were  quarr^ 
ing,  he  opened  his  knife,  and  entered  tbe- 
house  with  it  in  his  hand.  This  was  qtiit» 
natural  and  proper,  however,  as  be  knew 
violence,  the  exact  character  of  which  wa» 
unknown  to  him,  was  occurring  tbere^ 
and  be  could  not  tell  what  might  confnmt 
him  upon  his  entrance.  He  succeeded  i» 
parting  the  quarreling  couple,  and  pre>- 
venting  farther  violence  to  West's  wife,, 
who  had  been  knocked  down  and  wa« 
being  kicked  by  her  husband.  From  this 
period  in  the  transaction  there  is  some 
contradiction  in  the  testimony.  That  for 
the  state  tends  to  show  that  Anderson 
led  the  appellant  out  of  the  bouse  Into  th» 
yard,  and  his  passion  appeared  to  have- 
subsided,  when  suddenly  be  ran  around 
and  entered  the  bouse  at  the  rear,  rood 
coming  out  at  the  front,  however,  with  a 
pistol,  with  which  he  shot  at  Andersoo 
once  as  be  was  running  out  at  the  front 
gate,  and  twice  after  he  had  reached  the 
street,  one  of  the  shots  taking  effect  In  bis- 
back.  There  Is  testimony  for  the  defense^ 
however,  tending  to  show  that  Anderson 
come  running  out  of  the  house  with  the 
knife  in  bis  hand,  pursued  by  the  appel- 
lant, who  shot  at  bim  as  above  stated. 
Whether  the  one  version  or  the  other  be 
the  correct  one  is  immaterial,  as,  in  eitb^ 
event,  the  accused,  when  he  shot  Ander- 
son, was  In  no  danger  from  him.  The  lat- 
ter was  then  running  away,  and  some  dis- 
tance from  the  appellant,  with  only  » 
knife,  the  character  of  which  does  not  ap- 
pear, bnt  presumably  a  pocket-knife.  A 
Jury  was  chosen  to  try  the  accused  with- 
out objection  to  the  manner  in  which  the- 
Jurjmen  had  been  selected  by  Jury  commia- 
sioners,  or  the  manner  in  which  they  were- 
presented  to  the  parties  tor  acceptance  ur- 
rejection  as  triers  of  the  case,  it  is  nut 
shown  bow  it  was  done,  and  it  mtist 
therefore  be  presumed  to  have  been  done- 
properly.  So  far  as  appears,  there  was  nu- 
dlscrimiuutlon  between  white  and  colored 
persons  In  the  selection  of  jurors.  The 
Jury  were  instructed  tbat  it  they  believed' 
from  the  evidence,  beyond  a  reasonable 
doubt,  the  accused  willfully  shot  and' 
wounded  Anderson,  then  they  should  find 
bim  gulity, — gulity  of  malicious  shoot- 
ing and  wounding  If  It  was  done  mali- 
ciously;  gntlty  of  shooting  and  woundlof; 
in  sudden  beat  and  pansion  If  done  in  sod- 
den beat  and  passion,  and  without  previ- 
ous malice.  The  extent  of  punishment 
which  the  jury  could  award  Ineltherevent 
was  also  defined ;  and  they  were  also  told,. 
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K  they  had  a  reasonable  duubt  whether 
the  acntmed  had  been  proven  guilty  they 
muet  acquit;  and,  It  not,  but  bad  a  rea- 
Booable  iluabt  of  which  oflenBe  be  was 
Kullty,  they  mast  convict  him  of  the  less- 
er one.  Evidently  the  aconeed  had  the 
full  bnneflt  of  any  reasonable  doabt,  either 
MS  to  his  Ernllt  or  the  decree  of  otteniw. 
No  instractlon  sbonid  have  been  given  as 
to  self-defense,  because,  as  already  stated. 
In  any  aspect  of  the  case  the  accused  was 
In  no  danger  from  Anderson  -when  he  shot 
him.  Complaint  Is  made  as  to  a  state- 
ment by  the  state's  attorney  In  his  arsu- 
ment  to  the  jury.  No  objection  was. 
however,  made  to  It  at  the  time,  and  it 
cannot,  therefore,  be  now  considered. 
Judgment  affirmed. 


Tatlok  v.  Commonwkalth. 
(Court  of  AppeoUs  of  Kentvehy.    Marob  fi,  1893. ) 

CbOSS'BXAMINATION. 

0pon  trial  for  assaalt  with  a  dangeroas 
weapon,  the  acouaed,  after  be  had  benn  examined 
by  hla  coanael  and  directed  to  take  his  seat,  ao- 
Bouoced  to  the  jury  that  he  was  a  peaceable  citi- 
xan,  and  bad  no  idea  of  shooting  the  prnsecutintr 
witness;  whereapon  the  state's  attorney  asked 
him  whether  he  had  had  trouble  with  many  Other 
neighlMrs.  Held,  that  although  this  method  of 
oross-ezaminatioa  was  improper,  yet,  as  the  de- 
fendant bad  placed  hi*  charaoter  as  a  peaceable 
■an  in  iasae,  the  error  was  not  snffl.;lent  to  re- 
Terse  the  judfpnent. 

Appeal  from  circuit  court,  Fayette 
county. 

"Not  to  beolBclally  reported." 

Indictment  of  C.  F  Taylor  for  assault. 
Defendant  was  convicted,  and  appeals. 
Affirmed. 

BeanchnmpA  Walton, tor  appellant.  W. 
J.  Hendiick  and  Reid  Hogers,  for  the  Com- 
monwealth. 

Prvor,  J.  From  the  testimony  of  the 
prosecuting  witness  It  appears  that  when 
the  latter  was  on  a  turnpike  road,  where 
be  had  the  right  to  be,  and  In  the  conduct 
of  his  own  business, the  appellant,  Taylor, 
amaulted  him  with  a  pistol,  and  would 
have  taken  his  life,  but  for  the  sudden 
grabbing  of  the  weapon  by  the  witness, 
and. in  theeftort  to  get  the  pistol  from  the 
appellant,  the  witness  was  shot  twice,  al- 
though not  serionsly  wounded.  The  as- 
sault originated  from  a  difflrulty  that  had 
taken  place  between  the  accused  and  the 
witness  some  time  prior  to  tbl«<  shooting, 
audit  appears  that  the  appellant  at  the 
former  dlfHculty  notified  the  witness  that 
he  would  get  even  with  him  yet.  The  ap- 
pellant at  the  former  difficulty  had  pistol 
In  hand,  and  was  doubtless  prevented 
from  using  it  by  Marshall,  the  witness 
having  been  inside  the  building.  The  ac- 
cused testifies  that  the  witness  Marshall 
jumped  on  him  wlthontcanse,curalnghlm, 
and  wanting  to  know  why  he  (the  wit- 
ness) bad  drawn  a  pistol  on  him,  allud- 
ing, no  doubt,  from  the  stand-point  of  the 
accused,  to  the  dlfflculty  at  the  grocery 
prlorto  that  time.  That  to  defend  him- 
self he  drew  his  pistol,  when  the  witness 
seized  It.  and  In  the  scuffle  It  went  off,  the 
ball  striking  the  witness  twice  and  the 
accused  once.    The  testimony  of  the  two 


conflict  in  every  way,  but  the  Jury  believed 
the  prosecuting  witness,  and  not  the  ap- 
pellant. After  the  appellant  had  been  ex- 
amined by  his  counsel,  and  told  to  talte 
hta  seat,  be  took  occasion  to  say  to  the 
jury  that  he  was  a  peaceable  dtisen,  and 
had  no  idea  of  shooting  the  witness.  The 
attorney  for  the  state  then  asked  him  if  be 
had  nut  had  trouble  with  many  of  his 
neighbors,  naming  tbem,  to  which  his 
counsel  objected,  but  the  witness  an- 
swered, "Yes;"  the  court  not  excluding 
the  testimony  or  sastalnlng  the  objection 
to  the  question.  While  this  modeof  cross- 
examinatinn  was  improper,  the  appellant 
had  placed  his  character  In  Issue  an  a 
peaceable.  Inoffensive  man,  and  undertook 
to  Impress  the  jury,  by  this  speech  to 
tfaem  at  the  conclusion  of  his  testimony, 
and  the  effect  of  the  croB8-«xamlnation  did 
not,  we  think,  control  the  finding  or  in> 
duce  the  verdict.  The  appellant,  who  pro- 
fesses to  he  a  peaceable  man,  was  at  this 
grocery  store  with  pistol  in  hand,  ready, 
no  doubt,  to  inflict  persnnul  injury  on  the 
witness  by  shooting  him.  He  Is  next 
found  in  the  highway,  with  this  pistol  in 
his  pocket,  when  there  was  no  reason  to 
apprehend  danger  from  any  one.  It  is  not 
consistent  with  the  conduct  of  a  peaceable, 
law-abiding  citisen,  to  have  with  him, 
in  his  Intercourse  with  nelghi>or8,  a  Qve- 
shonter,  concealed  in  his  pocket,  ready  to 
be  used  when,  in  his  opinion,  it  became 
necessary.  It  Is  high  time  these  walking 
arsenals  were  confined,  that  the  frequent 
homicides  taking  place  may  be  checked, 
and  It  was  the  carrying  of  this  deadly 
weapon,  with  malicious  purpose  to  take 
lire,  that  influenced  this  venlict.  The  in- 
structions given  were  proper,  and  em- 
braced the  whole  law  of  the  case.  Judg- 
ment aflirmed. 


Pruitt  et  a/,  v.  Holland  et  al. 
{Court  of  Appeals  of  Kentuchu.    March  5, 1893.) 

COKSTKDOTIOH  OF  WlU<— •DSVISB — KaTDBK  OV 

EsTAia. 
Geo.  St  a  68,  art  1,  i  8,  piOTldes  that  all 
estates  which  in  former  times  would  have  been 
deemed  estates  in  tail  shall  henceforth  be  held 
to  be  estates  in  fee-simple,  and  that  every  limit- 
ation on  such  an  estate  shall  be  valid  if  the  same 
would  be  valid  when  limited  upon  an  estate  in 
fee-simple.  A  testator  devised  land  to  his  wito 
for  life,  with  remainder  to  his  daughters,  "and 
the  heirs  of  their  bodies,  "  and  directed  that,  if 
any  one  of  his  daughters  should  die  without 
heirs  of  her  body,  then  her  share  sboald  go  to  the 
surviving  daughters.  Held,  that  each  devisee 
took  an  estate  in  fee-simple,  defeasible  only  In 
the  event  of  her  dying  without  issue  daring  the 
life  of  the  life- tenant. 

Appeal  from  eircnitcourt,  Allen  county. 

"To  be  oflUclally  reported." 

Action  between  Jane  Pruitt  and  others 
and  J.  H.  Holland  and  others.  The  for- 
mer appeal.    Affirmed. 

Rodes  A  Settle  and  W.  G.  BalUtt.  for  ap- 
pellants.   Joba  M.  WHkins,  for  appellees. 

BB.NiVBTT,  J.  The  win  of  WlUlam  Allen 
was  admitted  to  probste  on  the  15th  of 
October,  1S63.  By  the  first  Item  of  the 
testator's  will  he  gave  to  his  wife  all  of 
his  estate  "during  her  widowhood  or  nat- 
ural Hie. "    His  children  consisted  of  one 
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son  and  five  danebtera.  and  the  tmtator's 
sun  l8  excluded  from  any  Bliare  of  bis  es- 
tate, because  be  bad  already  received  a 
fall  8ba  re  (rf  the  same.  The  will  alflo  pro- 
vides- that  tbe  five  daogbters,  and  the 
heirs  of  tbeir  bod'es,  upon  tbe  death  or 
marriage  of  the  testator's  wife,  sboold 
talce  the  remainder  of  tbe  estate.  Tlie 
tenth  item  of  tbe  will  provides:  "I  will 
that,  at  the  death  or  marriage  of  my  wile, 
I  want  the  remainder  of  my  property,  not 
herein  given  off,  to  be  equally  divided  be- 
tween my  five  daughters,  to-wit,  [naming 
them,]  and  I  give  the  same  to  them  and 
the  heirs  of  tbeir  bodies."  The  eleventh 
Item  Is  as  follows :  "  It  is  further  my  wisb 
and  will  that,  it  any  one  of  my  daugbtera 
named  in  this  my  will  should  die  and  have 
no  heirs  of  her  body,  such  part  as  sbe,  or 
tl-e  heirs  of  her  body,  would  be  entitled  t«> 
under  this  will,  I  want.  In  such  event,  the 
portion  that  would  be  given  to  any  one 
that  may  die,  as  aforesaid,  to  go  to  tbe 
surviving  daughters  and  tbe  heirs  of  their 
bodies."  The  twelfth  Item  provides 
"that,  should  any  more  than  one  of  my 
daughters  die  having  no  bodily  issue, then 
her  shara  shall  be  divided  as  named  in  the 
eleventh  seciion  of  tliis  wlU,"  etc.  Article 
1,98,c.  63,  Gen.  St.,  provides:  "All  estates 
heretofore  or  herealter  created,  which,  in 
former  times,  would  have  been  deemed 
estate  in  tall,  shall  henceforth  be  held  to 
be  estates  in  fee-simple;  and  every  liniita- 
tion  on  such  an  entate  shall  lie  held  valid, 
if  the  same  would  be  valid  when  limited 
opon  an  estate  in  fee-simple."  Tbe  tenth 
item,  supra,  by  apt  words,  wills  to  the 
fivednughters  such  estate  as  would  at  the 
common  law  be  an  estate  tail,  which  Is  by 
the  statute,  supra,  converted  Into  a  fee- 
simple  title.  Tbe  said  statute  also  pro- 
vides that  "every  limitation  placed  upon 
such  estate  shall  be  held  valid,  if  the  same 
would  be  valid  when  limited  upon  an  es- 
tate in  fee-simple. "  The  limitation  placed 
upon  the  devise  by  tbe  eleventh  Item  of 
the  will  would  be  valid  as  a  defeasance  if 
au  estate  In  fee-simple  had  been  devised 
by  BO  many  words  to  the  Ave  daughters. 
Hence  the  eleventh  item  is  a  valid  limita- 
tion upon  tbe  estate  devised,  which  tbe 
law  converts  into  a  fee-simple  estate. 
Now  the  tenth  Item  of  tbe  will  hnvluK.  as 
matter  of  law,  devised  to  the  five  ilangh- 
ters  a  fee-simple  estate,  to  take  effect  on 
the  death  or  marriage  of  their  mother, 
and  the  eleventh  Item  baviug  made  such 
estate  defeasible  upon  either  one  of  the 
daughters  dying  without  heirs  of  her 
body,  and  which  expression,  as  Is  shown 
by  tbetweirtb  item,  supra,  means  "isHue," 
and  wbicb  limitation  makes  the  tee-simple 
estate  defeasible  upon  tbe  happening  of 
tbe  contingency  of  dying  without  Issue, 
(see  Daniel  v.  Tbompson,  14  B.  Mon.  537,) 
tbe  question  arises,  to  what  time  does  tbe 
defeasance  relate?  It  seems  clear  that 
tbe  defeasance  relates  to  the  time  of  the 
death  or  marriage  of  the  mother.  That 
is  the  time  fixed  for  the  remainder  Interest 
of  the  daughters  to  take  effect;  and  tbe 
eleventh  item  expressly  provides  "  that  If 
any  one  of  my  daughters  shall  die,  and 
bare  no  heirs  of  her  body,  such  part  as 
ahe.  or  the  heirs  of  her  body,  would  be 
entitled  to  under  this  will, "  etc.    The  ex- 


pression "  wonld  be  entitled  to  "  under  tbis 
will  clearly  refers  to  the  death  of  any  one 
of  tlie  dangbters  at  tbe  time  that  tbe  ea- 
tate  in  remainder  was  to  take  effect.  B»- 
sides,  the  testator  excluded  his  son  from 
any  share  of  his  estate,  upon  the  ground 
that  he  had  already  amply  provided  for 
bim ;  and  that  he  would  not  be  entitled  ta 
any  other  distributable  interest  in  his  es- 
tate; but  bis  daugbtera  living  at  the  time 
tbe  remainder  interest  was  to  take  effect 
would  beentitled  to  such  Interest?  Hence 
tbe  provision  in  tbe  eleventh  Item  that  if, 
at  the  time  that  his  daughters  would  be 
entitled  to  their  respective  Interests  under 
the  will,  any  one  of  them  should  have 
theretofore  died  without  heirs  of  their 
body,  her  share  should  go  to  tbe  snrviv- 
ors.  So  It  seems  clear  that  tbe  dying 
without  heirs  of  tbe  body  refers  to  tbe 
time  Ifaat  the  remainder  interest  took 
effect.  And  the  remainder  interest  having 
taken  effect,  and  Nancy  Allen  having  sold 
her  portion  to  the  appellee  after  said  In- 
terest took  effect,  she  took  an  absolute 
estate  In  tbe  land,  which  was  not  defeat- 
ed by  her  sbuspquent  death  without  heirs 
of  ber  body.    Tbe  Judgment  is  affirmed. 


Adaus  v.  Eichrnbbrobr. 
(Supreme  Court  of  Arkamas.    March  10, 1883.) 

E7B0THBST — AGBBED  BtaTEMBNT  OP  FACTS — AD- 
HiaglON  BT  A  FsBDEOEgSOB  IS  TiTLH. 

Where  it  is  ■hoini  in  ejectment  tbat  de- 
fendant's grantor,  before  he  parted  with  his  in- 
terest in  the  land,  admitted  that  the  deed  under 
wbiob  he  held  did  not  describe  the  land,  such 
admission  cannot  prevail  a^inst  an  agreed  state- 
ment of  facts  that  such  deed  conveyed  the  land. 

Appeal  from  circuit  court,  Scott  county; 
T.  O.  HuMPBHKY,  Judge. 

Ejectment  by  W.  W.  Adams  against  J. 
J.  Elcbenl)erger.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

J.  V.  B(turli>Dd,  for  appellant.  Ed.  H. 
idatbes,  for  appellee. 

CocKRii.L,  C.  J.  The  theory  of  this 
plaintifi  In  ejectment  for  reversal  of  the 
Judgment  against  bim  is  this:  The  appel- 
lee conceded  upon  the  trial  tbat  bis  Imme- 
diate predecessor  In  title,  N.  D.  Sadler, 
had  admitted  before  be  parted  with  his 
Interest  In  the  land  that  tbe  deed  under 
which  lie  bdd  did  not  describe  the  land  In 
suit.  It  Is  argued  that  this  admission  is 
conclusive  proof  that  there  was  a  misde- 
scription in  tbe  deed,  and  that  for  that 
reason  the  deed  did  not  divest  the  legal 
title  of  Mrs.  Sadler, the  plaintiff's  grantor. 
Bnt  the  assumption  is  too  broad.  The 
admission  of  N.  D.  Sadler  against  bis  in- 
terest is  evidence  against  bis  grantee,  bat 
It  is  not  conclusive  evidence.  If  tbe  lost 
deed  bad  been  produced  at  the  trial,  and 
it  had  shown  tbac  there  was  no  mistake, 
the  admission  by  Sadler  would  not  pre>- 
vail  against  the  deed.  Tbe  agreed  state- 
ment of  facts  Is,  as  the  court  found,  that 
the  deed  conveyed  the  lands  la  suit.  The 
defendant  is  in  us  good  position,  then,  as 
If  he  had  produced  a  deed  properly  de- 
scribing tbe  lands.  The  agreement  is  not, 
as  connsel  for  tbe  appellant  argnes,  tbat 
tbe  deed  was  intended  to  describe  tbe 
lands,  but  by  mistake  did  not;  but  it  is 
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Chat  the  deed  conveyed  the  landa,  nnd 
Itatt  N.  D.  Sadler  aftiTwarda  atated  that 
•tdtd  not.  While  the  cuncesaion  that  the 
■deed  conveyed  the  landa  In  ault  atanda, 
«tM«tatecnent  of  N.  D.  Sadler  that  It  did 
•«4 cannot  alter  the  fact.  Adams  paid 
••thing;  tor  the  landa,  and  atanda  in  the 
■Imcb  o(  John,  Ann,  and  4.  H.  Sadler. 
Affirmed. 


Tbouas  «t  al.  ▼.  KiNKBAD  at  al. 
ifHmpnme  Court  cf  Arlmruo*.    Feb.  87,  IBM.) 

JUHUMT  VOR  MlBDHHBiKOB— BKUPI— KiLUHe  BT 

OrricEK.  "»  • 

In  arresting  a  person  obarged  with  a  mia- 
'4eaeanor,  or  In  prerenting  his  escape  after  ar- 
«eat,  the  arresting  officer  cannot  take..the  life  of 
the  accased,  or  even  inflict  on  bim  great  bodily 
~  PI,  except  to  saye  his  own  life,  or  prevent  a 
I  harm  to  nimseU. 


Appeal  from  rlrcuit  court,  PnlaakI  conn- 
tgr;  Josbpr  W.  Mautin,  Judge. 

Action  by  Martha  Thomas  and  another 
atgaiost  BwluK  Kinkead  and  others.  Jadg- 
anent  (or  delendanta.  Plaintiffs  appeal. 
S«  versed. 

T.  J .  Ollpbint,  lor  appellants.  Ratelttte 
Jt  Fletcher,  E.  W.  Kimball,  and  F.  T. 
Vaagban,  lor  appellees. 

Manspiki.d,  J.  This  action  was  brongrht 
t>.v  the  widow  and  minor  child  ot  John 
Thomas,  deceased,  afcalnst  Ewing  Kin- 
kead, a  constable  of  Pulaski  county,  and 
tile  sureties  on  bis  official  bond,  to  recover 
<IamaB;ea  (or  the  alleged  wrongtul  killing 
«<f  Thomas  by  Jesse  P.  Heard,  a  deputy 
ot  the  defendant  Kinkead  as  such  con- 
«tiible.  Heard  was  also  made  a  defend- 
ant. The  complaint  avers  that  the  act  or 
klillng  was  committed  under  color  of  a 
warrant  (or  the  arrest  of  Thomas  to  au- 
•wer  (nr  a  misdemeanor,  charged  against 
biro  before  a  Justice  ot  the  peace,  and  that 
It  was  done  wantonly  and  without  cause. 
The  defendants,  by  their  pleading.  Justify 
the  killing  as  having  been  dune  by  Heard 
In  self-defense,  while  lawfully  exercising  his 
flower  to  execute  the  warrant  mentioned 
ID  the  complaint,  and  while  Thomas  was 
tinlawfully  resisting  arrest  and  attempt- 
ing to  escape.  The  appeal  Is  from  a  Judg- 
«nent  rendered  on  the  verdict  o(  a  Jury 
agRiUMt  the  plaintiffs. 

The  death  ot  Thomas  resulted  (rom  a 
^vound  Inflicted  by  a  pistol  shot,  and  the 
evidence  as  to  the  Immediate  circum- 
stances ot  the  homicide  was  such  as  to 
make  it  questionable  whether  be  had  been 
actually  placed  under  arrest  betore  be 
WMS  shot.  It  was  contended  at  the  trial 
that  his  arrest  had  been  uccompltshed, 
and  that  be  was  killed  while  attempting 
to  break  away  from  the  custody  ot  the 
officer.  As  applicable  to  this  view  of  the 
facts,  the  court,  against  the  objertlon  of 
the  plaintiffs,  gave  the  Jury  the  following 
instruction :  "  it  the  Jury  find  (rom  the  evi- 
dence that  Heard  had  actually  arrested 
Thomas,  whether  tor  felony  or  misde- 
meanor, if  Thomas  attempted  to  get 
away.  Heard  had  a  right  to  shoot  blm,  if 
this  shooting  was  necessary  to  prevent 
bis  escape,  provided  Heard  acted  In  the  ex- 
ercise of  due  caution  and  prudence."  In 
vepentlng  substantially  the  same  chance 


in  a  different  connection,  the  lory  were 
told  that  life  can  be  taken  to  prevent  an 
escape  only  in  case  ot  extreme  necessity, 
and  when  the  officer  has  exhausted  all 
other  means  ot  enforcing  the  prisoner's 
Bobmlssion.  The  doty  which  the  law  en- 
joins npon  an  officer  to  exercise  his  au- 
thority with  discretion  and  prudence  was 
also  fully  and  properly  stated,  and  the  Jury 
were,  in  effect.  Instructed  that  the  needless 
killing  of  a  prisoner  would  In  all  cases  be 
wrongful.  In  another  part  o(  the  charge 
It  was  atated  as  an  admission  of  the 
pleadings  that  the  offense  ot  which  Tbomas 
was  accused  was  a  misdemeanor;  and  in 
other  respects  the  charge  of  the  court  n  as 
such  tbatthe  platntitts  were  not  prejudiced 
bv  the  Instruction  we  have  quoted,  if  the 
life  of  a  prisoner  may  be  taken  under  any 
circumstances,  merely  to  prevent  his  es- 
cape atternrrest  for  a  misdemeanor.  The 
doctrine  of  the  court's  charge  Is  approv- 
ed by  Mr.  Bishop,  who  states  it  In  his 
work  on  Criminal  Procedure  substantially 
in  the  language  employed  by  the  trial 
Judge.  1  BIsh.  Crim.  Proc.  {  161.  In  his 
note  on  the  section  cited  the  author  refers 
to  his  work  on  Criminal  Law,  (volume  2. 
§S  647,650.)  and  to  two  cases  decided  by 
the  supremo  court  ot  Texas, — Caldwellv. 
State,  41  Tex.  86,  and  Wright  v.  State.  44 
Tex.  646.  In  the  first  of  these  cases,  a  pris- 
oner who  bad  been  arrested  (or  horse- 
stealing broke  away  from  the  custody  ot 
the  officer,  and  the  latter  shot  and  killed 
him  as  he  ran  In  the  effort  to  make  bis  es- 
cape. It  was  held  that  the  officer  was 
rightfully  convicted  of  murder  In  the  sec- 
ond degree,  the  evidence  showing  that  the 
prisoner  was  unarmed,  and  neither  at- 
tacking nor  resisting  the  officer.  The 
Judge  who  delivered  the  opinion  said: 
"The  law  places  too  high  an  estimate 
npon  a  man's  life,  though  be  be  *  *  *  a 
prisoner,  to  permit  an  oiScer  to  kill  bim, 
while  unresisting,  simpl.v  to  prevent  an 
escape. "  Bat,  as  the  arrest  was  tur  a  fel- 
ony. It  may  be  that  the  decision  was  con- 
trolled by  a  statute  o(  that  state,  which 
provides  that  an  "officer  executing  an  or- 
der ot  arrest  shall  not  in  any  case  kill  one 
who  attempts  to  escape,  unless  in  making 
or  attempting  such  escape  the  lite  of  the 
officer  is  endangered,  or  be  Is  threatened 
with  great  bodily  Injury."  However  that 
may  have  been,  the  case  gives  no  support 
to  the  text  in  connection  with  whicb  it  is 
cited.  Nor  Is  such  support  to  be  found  In 
the  case  of  Wright  v.  State,  where  the  de- 
cision was  that  the  po  wer  conferred  by  a 
Texas  statute  upon  an  officer  having  the 
custody  ot  a  convicted  felon  to  take  the 
lite  ot  the  prlson<ir  to  prevent  bis  escape 
does  not  extend  to  an  officer  attempting 
to  rearrest  an  escafied  convict.  The  rule 
laid  dovcn  wlthont  quallfipation  in  "Crim- 
inal Procedure"  Is  stated  only  as  "a  gen- 
eral proposition"  in  one  of  ths  sections  re- 
ferred to  in  the  work  on  Criminal  Law. 
Prom  the  text  ot  the  latter,  reference  is 
made  to  the  treatise  ot  Bussell  on  Crimes, 
and  to  the  earlier  works  ot  Hale  and 
Hawkins.  But  these  writers  ail  appear 
to  limit  theapplicatlon  ot  the  rule  to  cases 
ot  felony,  or  to  cases  where  the  Jailer  or 
other  officer  having  the  custody  o(  a  pris- 
oner is  assaulted  by  the  latter  in  his  effort 
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to  escape,  and  the  officer  kills  him  in  self- 
defense.  1  Hale,  P.  C.  481,  496;  1  Rosa. 
Crimes,  606,  667;  1  Hawk.  P.C.  81,  82.  The 
decisions  cited  by  Mr.  Bishop  in  the  sec- 
tion last  referred  to,  as  far  as  we  have 
bad  the  opportnnity  to  examine  tbem,  go 
Du  further  than  the  antbors  we  have  men- 
tioned. U.  S.  V.  Jailer,  etc..  2  Abb.  (D.  S.) 
265;  State  ▼.  Anderson.  1  Hill.  (S.  C.)  827; 
Reccina  ▼.  Dadson,  14  Jar.  1061.  See,  also, 
4BI.  Comm.  180. 

The  ease  of  State  y.  Sigraan,  106  N.  C. 
728.  11  S.  E.  Bep.  520,  is  relied  upon  as 
flOHtainlnK  the  instruction  in  question. 
In  that  case  an  ufScer  was  indicted  for  an 
assault  with  a  deadly  weapon,  commit- 
ted by  discbarKlog  a  pistol  at  a  person 
accused  uf  a  misdemeanor,  and  who  bad 
escaped  Irom  the  officer's  custody,  and 
was  fleeing  to  avoid  rearrest.  The  offi- 
cer, being  unable  to  overtake  the  prisoner, 
fired  upon  bim.  He  was  convicted,  and 
the  Judgment  of  the  trial  court  was 
alflrmed;  the  supreme  court  holding  that 
the  defendant  was  guilty  of  an  assault, 
whether  bis  intention  in  firing  was  to  hit 
the  escaped  prisoner  or  simply  to  intimi- 
date him,  and  thereby  induce  him  to  sur- 
render. This  ruling  followed  as  a  coorln- 
Biou  from  two  propositions  stated  in  the 
opinion.  These  are:  .(1)  That  an  offiper 
wbo  kills  a  person  charged  with  a  mis- 
demeanor, and  fleeing  from  him  to  avoid 
arrest,  will  at  least  be  guilty  of  man- 
slaughter. (2)  That  where  a  prisoner 
"has  already  escaped, "no  means  can  be 
used  to  recapture  bim  which  would  not 
have  been  Justifiable  in  making  the  first 
arrest;  and  that  if,  in  pursulns  htm,  the 
officer  intentionally  kills  him,  it  is  mnrder. 
But  the  second  proposition  is  preceded  by 
tbe  following  paragraph  of  tbe  opinion, 
upon  which  tbe  appellees  specially  rely : 
"After  an  accused  person  has  been  arrest- 
ed, an  officer  is  Justified  to  detain  him  in 
custody,  and  he  may  kill  bis  prisoner  to 
prevent  bis  escape,  provided  It  becomes 
neveesary,  whether  be  be  charged  with  a 
felony  or  a  misdemeanor;"  citing  the  first 
volume  of  Criminal  Procedure.  The  view 
tbos  expressed  does  not  appear  to  be  con- 
sistent with  tbe  court's  decision.  Nor 
does  it  seem  to  be  an  unqualified  approv- 
al of  the  rule  as  it  is  stated  in  Criminal 
Procedure.  As  stated  in  tbe  quotation 
made,  it  seems  to  belaid  down  with  ref- 
erence only  to  cases  where  a  prisoner  ru- 
sists  by  force  the  effort  of  tbe  officer  to 
prevent  bim  from  "breaking  away,"  and 
is  killed  In  the  struggle  or  affray  which 
follows.  In  the  case  then  before  the  court 
tbe  prisoner  bad  entirely  escaped ;  and, 
having  been  subsequently  found,  bad  run 
some  distance  before  be  was  shot  at. 
There  was  no  occasion,  therefore,  tor  de- 
ciding whether  tbe  shooting,  although 
not  in  self-defense,  would  have  been  Jastl- 
flable  if  it  bad  been  done  in  an  effort  to 
detain  the  prisoner  in  the  officer's  custody. 
Bot  we  are  wholly  unable  to  perceive  any 
ground  for  a  distinction  between  the  lat- 
ter case  and  that  on  which  the  court's  rul- 
ing was  made.  In  a  paragraph  of  the 
opinion  preceding  that  from  which  we 
liave  quoted, in  speaklnK  of  the  case  of  one 
wbo,  being  charged  with  a  misdemeanor, 
fleas  from  tbe  officer  to  avoid  arrest,  the 


court    said:    "The    accused   ts    shielded 

*  *    *    even  from    an    attempt   to    kill 

*  *  *  by  the  merciful  rule  which  forbids 
the  risk  of  human  life  or  the  shedding  of 
blood  in  order  to  bring  to  Justice  one  who 
is  charged  with  so  trivial  an  offense, 
when  it  is  probable  that  he  can  be  arrest- 
ed another  day,  and  held  to  answer." 
This  humane  principle  was  permitted  to 
prevail  against  tbe  officer  in  tbe  case  de- 
cided, althoogh  the  peraon  assaulted  bad 
been  arrested,  and  was  shot  at  in  the  en- 
deavor made  to  rearrest  bim.  Why 
should  it  not  also  protect  the  life  of  the 
prisoner  arrested  on  a  similar  charge, 
wbo  endeavors  forcibly  to  break  away 
from  the  officer,  but  oBers  no  violence  to 
tbe  latter  endangering  bis  life  or  exposing 
his  person  to  great  harm? 

The  case  uf  Head  v.Martin,  (Ky.)8S.  W. 
Hep.  622,  is  also  cited  by  tbe  appellees.  But 
the  only  ruling  there- made,  as  indicated  by 
tbe  syllabus,  was  that  a  peace-officer, 
having  arrested  one  accused  of  a  misde- 
meanor, cannot,  when  he  is  fleeing,  kill 
him  to  prevent  his  escape;  and  ail  that 
the  court  says  is  strongly  against  the  con- 
tention of  the  appellee  on  the  point  we 
are  considering. 

On  the  point  embraced  in  the  quotation  of 
counsel  from  tbe  opinion  in  that  case,  tbe 
Jury  in  the  present  case  were  properly 
charged  by  Instructions  other  than  that 
now  under  consideration.  Tbe  only  ques- 
tion presented  by  the  latter  is  whether  an 
officer,  having  in  his  custody  a  prisoner  ac- 
cused of  a  misdemeanor,  may  take  his  life  If 
he  attempts  to  break  away,  where,  in  the 
language  of  the  court's  charge,  "  no  other 
means  are  available"  to  prevent  his  es- 
cape. A  resort  to  a  measure  so  extreme 
In  cases  of  misdemeanor  was  never  per- 
mitted by  the  common  law.  1  East,  P.  C. 
S02.  That  law  has  not,  it  is  believed,  lost 
any  of  its  humaulty  since  the  time  of  tbe 
writer  we  have  Just  cited ;  and  no  statute 
of  this  state  operates  to  restrain  Its  mer- 
cy. We  have  adopted  its  rule  in  making 
arrests  in  cases  of  felony.  Carr  v.  State, 
4S  Ark.  99.  But  without  legislative  au- 
thority tbe  severity  of  a  remote  ageougbt 
not  to  be  exceeded  in  dealing  with  those 
wbo  are  accused  of  smaller  offenses.  East, 
in  his  Pleas  of  tbe  Crown,  after  stating 
the  rule  that  u  felon  fleeing  from  Justice 
maybe  lawfully  killed  "  where  he  caanot 
be  otherwise  overtaken,"  says:  "The 
same  rule  holds  it  a  felon,  after  arrest, 
breaks  away  as  be  is  carrying  to  goal, 
and  his  pursuers  cannot  retalie  without 
killing  him.  But  if  he  may  be  taken  in 
any  case  without  such  severity  it  is  at 
least  manslaughter  In  him  who  kills  bim.* 
1  East,  P.  C.  298.  No  distinction,  it  will 
be  noticed,  is  made  between  the  case  of 
a  feinn  fleeing  from  arrest  and  that  of  one 
"breaking  away"  niter  arrest:  and  such 
is  still  the  law.  No  reason  whatever  Is 
given  for  making  such  a  distinction  in 
cases  of  misdemeanor,  and  we  have  found 
no  adjudged  case  which,  In  our  opinion, 
supports  it.  See  Clements  v.  State,  60 
Ala.  117;  Head  v.  Martin,  (Ky.)  supra; 
Benean  v.  State,  2  L<>a.  720.  In  D.  S.  v. 
Clark,  31  Fed.  Rep.  710,  Mr.  .lustlce  Brown 
says :  "The  general  rule  is  well  settled  by 
elementary    writers  upon    criminal   law 
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tbat  aa  offleer  havinc  cnstody  of  a  per- 
BOO  cbarged  with  teiuny  may  take  hia  lite 
If  It  becomea  abeolately  neceeaary  to  du 
ao  to  preyeo t  bl8  fscape ',  but  he  may  not 
dn  thla  If  be  be  charged  simply .  with  a 
mlBdemeanor,  tbe  theory  uf  the  law  being 
tbat  It  Is  better  that  a  misdemeanant  es- 
cape than  that  human  lire  be  taken." 
And  be  ezpressea  a  doabt  whether  tbe  law 
permitting:  life  to  be  taken  to  prevent  an 
eacapK  la  applicable,  at  tbe  present  day. 
even  to  all  cases  of  felony.  See,  also.  State  v. 
Bry ant, 86N.C. 827;  Reneau  v.State, supra. 
It  has  been  said  that  the  officers  of 
tbe  law  are  "clothed  with  Its  sancti- 
ty," and  "represent  its  majesty."  Head 
T.  Martin,  (Ky.)  8  S.  W.  Rep.  628.  And 
tbe  CrliblDal  Code  bas  provided  for  tbe 
punishment  of  those  -<rhn  resist  or  as- 
sault them  when  engaged  In  the  dls- 
chante  of  tbeir  dntlea.  Manst.  Dig.  SI 
1765-1787.  But  the  law-making  power  It- 
self could  not.  under  tbe  constitution,  In- 
flict the  death  penalty  as  a  punishment 
for  a  simple  misdemeanor.  Article  2,  §  9, 
Const.  And  it  wuuld  III  become  the  "  maj- 
esty "of  tbe  law  to  sacrifice  a  hnmao  life 
to  arold  a  failure  of  justice  In  the  case 
of  a  petty  offender  who  is  often  brought 
Into  court  without  arrest,  and  dlsmisbed 
with  a  nominal  tine.  It  Is  admitted  that 
an  officer  cannot  kill  one  who  merely  flees 
to  avoid  arrest  for  a  mitidemeanor,  al- 
tbonKh  It  may  appear  that  he  can  never 
be  taken  otherwise.  If  he  rnns  then  bo- 
fure  the  officer  has  Inid  his  hands  upon 
bim  with  words  uf  arrest,  he  may  do  so 
without  danger  to  bis  life.  But  if.  by  sur- 
prise or  otherwise,  he  be  for  a  moment 
mtUclently  restrained  to  constitute  an  ar- 
rest, and  then  "break  away,  "the  officer 
may  kill  him  If  be  cannot  outrun  him. 
Such  is  the  effect  of  the  argument  and  of 
the  rule  In  support  of  which  it  Is  made. 
We  can  see  no  principle  of  reason  or  jus- 
tice on  whicb  such  a  distinction  can  rest. 
And  we  therefore  hold  that  the  force  or 
Tiolence  whicb  an  officer  may  lawfully 
use  to  prevent  tbe  escape  of  a  person  ar- 
rested for  a  misdemeanor  is  no  greater 
than  such  an  might  have  been  rightfully 
employed  to  effect  his  arrest.  In  making 
tbe  arrest,  or  preventing  the  escape,  the 
officer  may  exert  such  physical  force  as  Is 
necesHory  on  the  one  bond  to  effect  tbe 
arrest  by  overcoming  tbe  resistance  he 
encouaters,  or  on  the  other  to  subdue  the 
efforts  uf  the  prisoner  to  escape.  But  be 
cannot  in  either  case  take  the  life  of  the 
accused,  or  even  inflict  upon  him  a  great 
bodily  barm,  except  to  save  his  own  life, 
or  to  prevent  a  like  barm  to  himself. 
The  circuit  court  erred  in  so  much  of  Its 
charge  as  was  not  In  harmony  with  this 
statement  of  the  law.  In  other  respects 
the  Instructions  contain  no  error  prejudi- 
cial to  the  appellant.  For  the  error  Indi- 
cated tbe  judgment  will  be  reversed,  and 
tbe  cause  remanded  tor  a  new  trial. 


Ex  parte  Anderson. 

(Supreme  Court  of  Arlain&ai.    Feb.  27, 1899.) 

Cbiminai.  Law — Right  to  Pbkliuikabt  HB^Bina 

— CoimiTMENT  BT   CoBOXBB. 

Since  under  Hanef.  Dig.  SI  7M.   710,  the 
•ccusatloB  tetUTDfld  by  a  (■oroner's  jury  npim  In- 


qviBltion,  and  tbe  eommitunnt  by  the  eenoner  la 
pursuance  Oiereof,  have  sU  tbeforoe  ot  anesam- 
inatioa  and  commitment  by  a  magistrate,  the  ao- 
cused  ia  not  entitled  to  ao  examination  by  a  mag- 
istrate. 

R.  D.  Anderson,  having  been  in  cnstody 
under  a  commitment  issued  by  a  Jostlee 
of  the  peace,  acting  as  coroner,  upon  tbe 
verdict  of  a  coroner's  jury,  applied  to  tbe 
county  judge  (the  circuit  jndge  belog  ab- 
sent from  the  county)  for  h h bens eorp tut, 
praying  that  he  be  remanded  to  some  Jus- 
tice ot  the  peace  for  a  preliminary  exam- 
ination, as  prescribed  by  law.  upon  a 
dental  of  hia  application,  he  applied  to  tbe 
circnit  judge  in  vacation,  with  like  effect. 
He  now  presents  tala  petition  tor  certlnrati 
to  tbe  circuit  court  of  Monroe  county  to 
bring  up  tne  record  of  the  proceed! nga 
before  the  county  and  circnit  judiges.  in 
order  tbat  their  action  may  be  reviewed. 
Petition  dismissed. 

M.  J.  Mnnalng,  for  petitioner.  W.  E. 
Atkinson,  Atty.  Gen.,  for  tbe  State. 

Cock  BILL,  C.J.  Tbe  accusation  retoroed 
by  a  coroner's  jury  upon  an  infiuisltion, 
and  tbe  commitment  by  the  coroner  In 
pursuance  thereof,  have  tbe  force  and  effect 
of  an  examinution  and  commitment  by  a 
justice  of  the  peace,  although  tbe  inqaisi- 
tlon  was  held  in  tbe  absence  of  tbe  ac- 
cused. Manst.  Dig.  $§704-710.  In  that  re- 
spect tbe  return  of  the  inquisltlan  retains 
the  common-law  characteristic  of  an  in- 
dictmeut.  It  forms  the  only  exception  to 
the  right  of  the  accnsed  to  a  preliminary 
trial  before  commitment  for  homicide, 
where  there  Is  no  Indictment  by  a  grttaA 
jury.  Tbe  exception  Is  of  ancient  origin. 
At  common  law  the  accused  was  held  up- 
on tbe  return  of  tbe  inquisition  without 
an  examination  by  a  magistrate,  and 
might  be  tried  as  upon  indictment  by  a 
grand  jury.  1  Hale,  P.  U  382;  People  ▼. 
Collins,  20  How.  Pr.  Ill,  authorities  rited. 
Though  he  cannot  now  be  tried  upon  a 
coroner's  inquisition,  one  who  is  accnsed 
thereby  has  only  the  rights  be  would  taave 
if  awaiting  trial  on  indictment  fur  murder. 
He  may  give  bail  before  an  officer,  author- 
ised to  grant  it,  when  be  so  directs;  but 
he  Is  not  entitled  to  t>e  taken  before  a 
magistrate  as  for  a  preliminary  examina- 
tion and  discharge,  it  proof  Is  not  made 
against  him.  The  latter  relief  was  all  tbe 
petitioner  in  this  case  sought,  and  it  must 
be  denied.  It  was  suggested  in  the  argu- 
ment tbat  tbe  accused  could  not  be  rt». 
prived  of  his  right  to  a  preliminary  exam- 
ination before  commitment.  But  he  Is 
always  deprived  of  it  on  Indictment,  and 
there  is  nothing  in  tbe  constitution  to  pro- 
hibit the  legislature  from  giving  tbe  effect 
here  Indicated  to  tbe  inquisition  of  tbe 
coroner's  Jury.  The  statute  comes  from 
the  Revision  of  1838:  It  is  part  affirmance 
of  and  not  more  rigid  than  tbe  common 
law;  and  the  constitution,  finding  It  in 
force,  declared  that  the  duties  uf  tbe  cor- 
oner should  be  such  as  were  tben  or  might 
thereafter  be  prescribed  by  law.  Article 
7,  §  46.  Tbe  statute,  like  many  of  our 
early  statutes,  was  probably  borrowed 
from  New  York.  It  bas  there  l>een  modi- 
fied so  that  a  person  arrested  upon  inqui- 
sition of  a  coroner's  jary  la  entitled  to  a 
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hearSnjr  before  a  mn^Btrate,  as  when  ar> 
rmted  npon  an  ordinary  Information.  See 
In  re  Bnmscar,  63  Hoxr.  Pr.  £5.  Tbe  peti- 
tion will  be  dlsmlsBed. 


MUBBELMAN  et  at.  T.  Strohi^ 
(Supreme  Court  cf  Texas.    Feb.  19, 1899. ) 
DmiusAi,  A»  TO  Om  Puuxtivf— Appbai/— Tan- 
PA8S  TO  Tut  Titlb  —  Cancbixatiox  of  Patest 

— IKSTKDCTIOM8 — VlRDlCT. 

1.  In  trespass  to  try  title  by  tenants  in  oom- 
non,  tbe  dismissal  of  ibe  case  as  to  one  plaintifC, 
tbouffb  error,  cannot  avail  tbe  other  plaintiff  on 
appeal. 

2.  In  treepaas  to  try  title,  plaiBtilb  claimed 
under  a  patent  laaued  to  If.,  their  ancestor,  In 
IS<3.  Ddendaat  claimed  nndebr  a  patent  issued  to 
his  grantor  in  187B,  on  a  surrey  and  certitlcate  of 
donation  older  tban  that  of  plaintiffs,  and,  to 
sbonr  that  plaintiffs'  patent  bad  been  canosled, 
adduced  a  certified  copy  of  H.  's  patent,  indorsed 
as  canceled,  in  accordance  with  a  certain  decree 
of  the  district  court :  and  a  power  of  attorney 
from  M.  "empowering"  one  8.,  "attorney  in 
fact,  to  try  and  have  such  lands  that  belonged  to 
M.  patented,  and  to  control  tbe  same. "  The  eri- 
dence  showed  that  8..  in  1886,  filed  the  certifi- 
cate, by  virtue  of  which  tbe  land  in  controversy 
had  been  patented  to  M.  in  1873,  on  other  land. 
There  was  evidence  that  what  8.  did  was  with 
the  knowledge  of  If.  Tbe  oourt  instructed  the 
Jury  that  th«  caacellatlon  of  If.  'a  patent  was 
nnautboriied,'and  plaintiffs  were  not  bound  by  it 
unless  it  had  been  ratified  and  acquiesced  in; 
that  the  power  of  attorney  from  M.  to  S.  did  not 
authorize  8.  to  ratify  the  cancellation  of  the  pat- 
ent, but  it  was  a  circumstance  to  be  loolced  to  in 
determininfi:  whether  the  cancellation  had  been 
•r^uieeced  in.  JSe/d,  that  the  instruction  was 
proper. 

&  The  ref  UMl  to  give  a  special  charge  em- 
bodying correct  principles  is  not  error,  where 
tbe  soDject  is  fully  covered  by  the  general 
charge. 

4.  In  trespass  to  try  title,  where  tbe  plea 
was  a  general  denial,  and  the  Jury  found  for  de- 
fendant and  described  tbe  land  so  found,  wbtch 
not  only  covered  that  in  suit  but  also  other  land, 
tbe  verdict  should  be  considered  a  general  ver- 
dict for  defendant. 

5.  A  judgment  on  such  verdic^  though  erro- 
neous, will  be  reformed  on  appeal,  rather  than 
reversed. 

0.  In  trespass  to  try  title  by  tenants  In  com- 
mon, on  the  suggestion  of  tbe  death  of  one  of  the 
plalntlSk,  the  case  as  to  him  was  dismissed,  add 
tbe  case  proceeded  to  Judgment,  which  resulted 
in  favor  of  defendant.  After  J  udgment,  an  heir 
of  the  deceased  plaintiff  moved  specially  to  set 
aside  tbe  order  of  diomissal,  and,  in  support 
thereof,  alleged,  in  an  affidavit  by  her  attorney, 
that  such  heir  resided  in  another  state,  and  was 
the  only  heir  of  such  deceased  plaintiff;  that 
there  was  no  administration  on  his  estate,  and 
no  neceaelty  therefor;  that  she  believed  she  bad 
a  good  cause  of  action;  and  that,  if  she  was 
foroed  to  an  original  action,  her  title  was  barred 
by  limitation.  Held,  that  the  denial  of  the  mo- 
tion was  error. 

Appeal  from  district  court,  Tarrant 
eonnty. 

Action  in  treapaes  to  try  title  by  Will- 
iam Masaelman  and  another  affalnet 
Oeoi^re  Strobl.  Defendant  harl  judgment, 
and  plalntlffB  appeal.  Reformed  and  af- 
flnned. 

J.  F.  Cooper,  for  appellants.  F  B.  Sex- 
ton, J.  7.  Hogsett,  and  iS.  P.  Oreene,  for 
appiellee. 

Gaines,  J.  Tbe  counsel  for  appellants 
In  bis  brief  makes  the  following  prelimi- 


nary statement  of  tbe  natore,  proKress, 
and  reenit  of  this  salt:  "This  is  an  ac- 
tion of  tmpasa  to  try  title,  brougbt  by 
William  and  Bircb  adasselmao,  ae  plai»- 
tiffs,  agralnst  Qeonce  Strohl,  as  defendant, 
for  the  recovery  o(  1,^0  acres  of  land  IB 
Tarrant  cunnty.  In  the  name  of  Robert 
Mnsselman.  At  the  Jannai^  term,  1889,  ol 
the  district  court,  the  death  of  Birch  Mas- 
selman  was  suggested,  and  at  tbe  same 
term  of  court  Sarah- Masselman,  Davkt 
Musselman,  William  C.  MofMelmah,  and 
Patrick  H.  Mnsselman  were  made  parties 
plaintiff,  as  the  beirs  at  law  of  Birch  Mns- 
selman. At  the  September  term,  18M9,  on 
the day  of  December,  1889,  the  de- 
fendant, Oeorge  Rtrohl,  sugKested  the 
death  of  the  plaintiff  William  Mnsselman, 
and  the  cause  wae  continued  to  make  par- 
ties. At  the  May  terra,  1890,  un  tbe  28tb 
day  of  May,  the  case  wna  called  for  trial, 
and  upon  motion  of  defendant,  Strohl,  the 
cause  was  dlamiRMcd  as  to  William  Mns- 
selman and  proceeded  to  trial  as  to  the 
remaining  plaintiffs,  over  their  objection, 
and  resulted  in  a  verdict  and  Judgment  In 
favor  of  defendant.  Tbe  plaintiffs  filed 
their  motion  for  a  new  trial,  and  also  a 
motion  to  set  aside  the  judgment,  which 
motions  were  overruled,  and  notion  of 
appeal  to  the  supreme  court  was  given  by 
plaintiffs.  The  appellant  Mary  V.  Allen, 
heir  at  law  of  William  Musselman,  de- 
ceased, filed  a  motion  in  the  case  on  the 
loth  day  of  June,  1890,  to  set  aside  the 
Jndgment  dismissing  the  cause  as  to  said 
William  Musselman,  and  prayed  to  be  ad- 
mitted as  a  party  plaintiff  to  prosecute 
the  suit  The  court  overruled  her  motion, 
and  she  also  gave  noti«'e  of  an  appeal  to 
the  supreme  court."  The  plaintiffs  and 
Mary  V.  Allen  perfected  their  appeal  to  this 
court. 

Tbe  appellee  accepted  the  foregoing 
statement  as  correct,  with  the  adden- 
dum that  the  cause  was  continued  at  the 
January  term,  1890,  to  make  parties.  In 
another  part  of  bis  brief,  however,  he 
claims  that  tbe  plalntlffB  did  not  object 
to  the  dismissal  ol  the  snit  as  to  their  de- 
ceased co-plaintiff,  but  volnntarily  went 
to  trial.  The  recitals  In  the  JodRment 
support  this  claim,  and  we  find  no  bill 
of  exceptions  to  the  action  of  the  conrt  in* 
that  particular. 

The  (lirtmlBsal  of  tbe  ease  as  to  the  heirs 
of  William  Musselman  Is  complained  of  In 
tbe  first  assignment  of  error  filed  by  tbe 
appellants  tbe  heirs  of  Birch  Musselman. 
The  question  presented  by  the  assignment 
was  decided  adversely  to  these  appellaata 
In  tbe  case  of  Watrous  t.  McGrew.  16  Tex. 
506.  In  the  opinion  it  was  said :  "  We 
have  heretofore  decided  that  one  tenant  In 
common  may  maintain  an  action  of  tres- 
pass to  try  title  against  a  stranger.  Croft 
V.  Rains,  10  Tex.  520.  We  are  of  opinion, 
therefore,  that  the  action  did  not  abate 
by  the  death  of  one  of  the  plaintiffs,  and 
that  there  was  no  necessity  to  make  the 
heirs  of  the  deceased,  parties  to  the  suit. 
Tbe  right  of  action  of  the  survivors  was 
not  affected  by  tbe  death  of  thair  co- 
plaintiff."  In  that  case  the  defendants 
moTed  to  dismiss  the  suit  on  account  of 
the  failure  to  make  tbe  representatives  of 
tbe  deceased  plain  tiff  parties,  and  except- 
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ed  to  the  cunrt'e  action  in  overrnliog  the 
luotiuD;  but  the  plaintitis  below,  who 
were  appeilante  in  tlie  sonreme  court, 
went  Tolnntarily  tu  trial.  What  the  ac- 
tion of  the  court  would  haye  been  bad 
they  objected  to  the  dlBwlsBal  of  the  cause 
as  to  th«^r  co-plaintiff,  and  to  going  to 
trial  until  hie  heirs  were  made  parties,  it 
was  not  necesHary  to  decide.  If  the  plain- 
tiffs  made  such  objection  in  the  present 
case  it  is  not  disclosed  by  the  I'ecord. 

Having  disposed  of  this  question,  we 
will  consider  a  preliminary  proposition 
submitted  on  behalf  of  appellee,  which  he 
contends  is  decisive  of  this  appeal.  The 
contention  Is  that  the  plaintiffs  who  had 
made  tbemselves  parties  as  the  heirs  of 
Birch  MusMelroan  wholly  failed  to  prove 
that  they  were  such  heirs,  and  that  for 
that  reason  tlie  Judgment  was  necessarily 
tortlwdefeDdant.and  that  anyerrorsrom- 
mitted  by  the  court  during  the  progress 
of  the  trial  could  not  have  prejudiced  ap- 
pellants. There  was  evidence  tending  to 
show  that  William  and  Birch  Mnsselman 
were  the  heirs  of  Robert  Museelman;  but, 
BO  far  as  we  can  see.  there  was  no  proof 
whatever  that  the  persons  who  made  them- 
aelveM  plaintiffs,  as  the  heirs  of  Birch  Mus- 
■elman,  were  In  fact  such.  The  point  is  di- 
rectly made  in  appellee's  brief  that  there 
was  none,  and  appellants  have  not  con- 
tmverted  the  statement. 

This  brings  us  to  the  second  question  iu 
the  case,  was  such  proof  necessary?  The 
statute  provides,  in  effect,  that  when  a 
plaintiff  dies,  and  the  cause  of  action  sur- 
vives, his  heirs  (there  being  no  adminis- 
tration und  no  necessity  therefor)  may 
appear,  and  may,  upon  sugg^tion  of  the 
death  being  made  in  open  court,  make 
tliemselves  parties  plaintiffs.  Pascli.  Dig. 
art.  1246.  It  is  held  that,  in  such  a  rase, 
the  suggestion  of  death  may  be  contro- 
verted; and  It  may  be  that,  it  the  ietend- 
ant  is  not  satisfied  that  the  proposed  new 
parties  are  the  heirs  of  the  deceased  plain- 
tiffs, lie  would  hare  the  right  to  contest 
the  fact  upon  the  application  to  appear 
and  to  be  made  partiestotfae  suit.  If  puch 
contest  were  made,  and  if  it  were  decided 
adversely  toth<>  defendant,  there  would  be 
plausibility  in  the  argument  that  he  was 
concluded  by  the  determination  of  the 
question,  and  that  proof  of  the  heirship 
upon  the  trial  whs  unnecessary.  But  it 
would  seem  that  he  should  not  be  held 
concluded  unless  he  should  have  the  right 
of  trial  by  the  Jury  upon  his  contest.  Par- 
ties have  not  this  right  upon  ordinary 
motions.  But,  however  that  may  be,  we 
areof  opinion  that,  if  the  parties  are  al- 
lowed to  appear  and  prosecute  the  suit 
upon  the  mere  allegation  that  they  are 
the  heirs  of  the  party  whose  death  has 
been  Bug«(eated,  this  allegation  is  put  in 
Issue  in  actions  of  trespass  to  try  title  by 
the  plea  of  not  guilty,  and  that  it  is  in- 
cumbent upwn  them  to  prove  the  fact  upon 
the  trial  of  the  cause.  Having  become 
parties  upon  mere  allegation  that  they 
are  beira,  and  without  any  determination 
by  the  court  ul  that  questioa,  they  should 
be  bpld  to  occupy  the  same  ponltion  in  re- 
gard to  the  proof  as  If  they  had  brought 
action  in  the  first  instance.  We  conclude, 
therefore,  that,  in  order  tor  the  plaintiffs 


to  recover  in  any  event,  it  was  necessary 
for  them  to  prove  their  heirship  as  alleged. 
It  appears,  therefore,  that  in  uo  event 
could  a  verdict  have  been  properly  re- 
turned for  the  plaintiffs,  and  that  for  that 
reason  we  would  be  Justiiled  in  declining 
to  consider  any  assignment  of  error  in  re- 
lation to  auy  action  of  the  court  during 
the  progress  of  the  trial.  But  the  ques- 
tion, we  think,  Is  one  of  first  impression 
in  this  court,  and  it  was  not  raised  in  the 
court  below.  If  the  court  had  l>een  re- 
quested to  direct  the  Jury  to  return  a  ver- 
dict for  the  defendant  upon  this  ground, 
the  plaintiffs  may  have  supplied  the  omis- 
sion, or  have  asked  and  obtained  permis- 
sion to  withdraw  their  announcement  on 
account  of  surprise.  We  feel  reluctant, 
therefore,  to  afflrni  the  Judgment  upon 
this  narrow  ground,  and  think  It  should 
not  be  done  If  any  material  error  was 
committed  bj  the  court  during  the  prog- 
ress of  the  cause. 

In  order  to  understand  thn  questions 
which  affect  the  mArits  of  the  respective 
titles  of  the  parties.  It  Is  necessary  to  make 
a  statement  of  their  respective  claims. 
The  defendant  claims  undera  survey  made 
upon  a  certificate  granted  to  Alexander 
Albright.  This  Is  the  older  survey.  The 
file  was  originally  made  in  1838,  and  was 
resurveyed  November  8,  1859.  The  land 
was  surveyed  May  8, 1860,  and  on  June 
4th  of  the  same  year  the  field-notes  were 
filed  In  the  general  land-olBce.  Corrected 
fleld-uotes  were  made  out  and  filed  in  Oc- 
tober, 1H72.  Tlif<  flpld-notes  were  again 
corrected  on  July  10, 1875,  and  were  filed 
in  the  laud-oiBce  on  the  28d  day  of  that 
month.  The  survey  was  patented  to 
Mathew  Cartwright,  as  aesignee  on  the 
day  last  named.  Mathew  Cartwright 
was  dead  at  the  date  uf  the  patent,  and 
the  defendant  has  the  title  of  bis  heirs. 
The  plaintiffs  claimed  ns  the  beira  of  Birch 
MnHselman,  who  was  shown  to  be  an  heir 
of  Robert  Museelman,  in  whose  name  a 
patent  issued  to  the  land  sued  for  on  the 
auth  of  August,  1K73.  The  defendant 
sought  to  show  that  the  Mussehuan 
patent  had  been  canceled.  In  order  to 
maintain  his  contention  in  that  revpect, 
he  introduced  in  evidence  a  certified  copy 
of  the  patent,  indorsed  by  the  chief  clerk 
of  the  land-office  as  canceled,  in  accord- 
ance with  a  decree  of  the  district  court  of 
Tarrant  county.  The  decree  was  nut 
offered  in  evidence,  but  it  is  conceded  that 
the  Museelman  heirs  were  not  parties  to 
the  decree,  and  are  not  hound  by  it.  But 
the  defendant  introduced  also  a  power  of 
attorney  from  William  and  Birch  Muasel- 
man  to  A.  O.  Smith,  dated  the  9th  day  of 
July,  1885,  of  which  the  granting  clause  is 
as  follows:  "Do  hereby  anthorlse  and 
empower  A.  O.  Smith,  our  agent  and  at- 
torney in  fact,  to  try  and  have  such  land 
that  belongs  to  said  Robert  Musaelman 
patented  by  the  state  of  Texas,  and  to 
control  the  same. "  He  also  Introduced  In 
evldf^nce  the  letters  from  Smith  to  com- 
mlsslonerot  general  la  nd-ofBce,  as  follows: 
One  dated  Junn  16,  1S85,  requesting  him  to 
Issue  patent  to  a  survey,  the  fleld-note«  of 
which  were  sent  him  on  the  12th  of  May; 
one  of  September  7,  18N6,  requesting  the 
commissioner  to  advise  him  when  patsnta 
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were  Issued  to  the  beirs  of  Bohert  Mussel- 
man  "fur  Tarrant  and  Jack  lands;"  and 
two  dated,  respentlrely,  December  15,1885, 
and  January  12, 1886,  In  relation  to  the 
same  subject-matter.  The  correHpondence 
indicates  that  Smith  lived  at  LoaisvUIe, 
Id  the  state  ol  Kentucky,  in  which  city 
William  also  resided.  The  defendant  also 
showed  that  Smith,  in  May,  1885,  filed  the 
certificate  by  virtue  of  which  the  land  in 
controversy  had  been  patented  to  the 
heirs  of  Musselman  upon  a  strip  of  land 
containing  about  112  acres,  which  lies  im 
mediately  south  of  the  AlbrlKbt  survey, 
as  that  survey  is  claimed  to  be  by  the  de- 
fendant. The  field-notes  of  the  survey  of 
112  acres  were  returned  to  the  land-office 
on  tbelSthof  May.  1885,  and  it  is  doubt- 
iera  the  survey  referred  to  in  Smith's  let- 
ter on  June  16th.  The  deposition  of  Will- 
lam  MuBselman,  one  of  the  original  plain- 
tiffs, was  read  In  evidence.  He  testified 
that  his  "axent.  A.  O.  Rmith,  examininK 
the  land-office  of  Texas,  learned  Irom  the 
commissioner  of  said  land-offlce  that  the 
land  iu  dispute  In  this  case  in  Tarrant 
county,  Tex.,  had  also  been  donated  to 
Robert  Mnsselman  tor  his  servlceii.  *  The 
beira  of  Musselman  not  havlnx  been  par- 
ties to  the  decree  by  virtue  of  which  the 
commissioner  of  the  land-office  undertook 
to  cancel  the  patent  to  them,  that  decree 
was  a  nullity,  and  incapable  of  ratifica- 
tion. But  the  Musselman  survey  (mIuk  in 
conflict  with  the  Albright,  which  was 
older,  the  commissioner  had  the  power  to 
cancel  the  patent  upon  the  application  of 
the  owners  of  the  Musselman  certificate. 
Although  be  acted  without  authority,  his 
act  was  capable  of  ratification  or  adop- 
tion. The  owners  had  the  right  to  ac- 
quieMCe  in  the  unautborlied  act  of  the  com- 
missioner, and  to  withdraw  the  certifi- 
cate, and  to  locate  it  upon  other  land.  If, 
therefore.  Smith  was  authorised  by  them 
to  relocate  the  certificate  upon  the  survey 
of  112  acres  surveyed  for  them  in  May, 
1XS5,  we  are  of  opinion  that  such  action 
waa  a  ratification  of  the  act  of  the  com- 
mlBMioner  in  canceling  the  patent,  and 
that  it  precluded  a  recovery  by  them  in 
this  case.  The  court  charged  the  Jury 
that  the  cancellation  of  the  patent  was 
unantfcorlied,  and  tbat  the  plaintitts  were 
not  bound  by  it  unless  they  had  ratifled 
and  acquiesced  in  such  cancellation.  The 
court  alsocharged  the  Jury  that  the  power 
of  attorneyfrom  theMusselmans  tn  Smith 
did  not  authorlte  Smith  to  ratify  the  can- 
rellalion  of  the  patent,  but  that  It  was  a 
circumstance  to  be  looked  to  In  determin- 
ing whether  or  not  they  had  ratified  or 
acquiesced  in  the  cancellation.  These  in- 
Mtrurtlons  contained  a  clear  and  full  pres- 
entation of  the  law  of  the  case  as  appll- 
catile  to  the  issue  of  tbecancellation  of  the 
patent,  and  therefore  It  was  not  error  to 
refuse  additional  Instructions  upon  the 
question,  however  correct  they  muy  have 
been. 

But  it  Is  complained  that  the  court's 
charge  upon  the  Issue  was  erroneous,  be- 
cause there  wrs  no  evidence  of  any  ratifi- 
cation or  acquiescence  on  the  part  of 
plaintiffs'  ancestors.  We  think  there  was 
sufficient  evidence  to  authorise  the  sub- 
nilHsion  of  the  Issue  to  the  Jury.    The  evi- 


dence shows  that  Smith  relocated  thecer 
tificate  In  May,  1885.  He  wrote  in  refer- 
ence to  it  In  the  next  month.  That  in 
July  he  received  the  power  of  attoruey, 
and  that  during  the  remainder  of  the  year 
1885,  and  In  January,  1886,  be  continued 
to  urge  the  issue  uf  a  patent  to  the  new 
survey.  His  letters,  except  one,  are  dated 
at  Louisville,  Ky.,  and  in  that  one  he  re- 
quests that  the  answer  bedlrected  to  that 
glace.  William  Musselman,  and  perhaps 
irch  Musselman,  lived  In  tbat  city,  and 
we  think  there  was  evidence  sufficient  to 
warrant  the  Jury  in  finding  that  these 
owners  authorised  Smith  to  relocate  the 
certificate  with  the  knowledge  that  the 
patent  had  been  canceled.  The  power  of 
attorney  was  on  file  in  the  general  land- 
office,  and  was  probably  given  to  Smith 
after  his  agency  was  created,  for  the  pur- 
pose of  enabling  him  to  control  the  files  in 
that  office.  The  plaintiffs  objected  to  the 
admission  in  evidence  of  the  letters  of 
Smith,  the  power  of  attorney,  and  the 
evidence  of  the  file  upon  the  112-acre 
survey,  and  assign  the  court's  ruling  as 
error.  What  has  already  been  said  is 
sufficient  to  show  tbat.  In  our  opinion, 
the  evidence  was  relevant. 

We  will  now  proceed  to  the  considera- 
tion of  the  questions  raised  by  plaintiffs 
affecting  the  validity  of  the  defendant's 
title.  They  insisted  in  the  court  below, 
and  here  Insist,  thot  the  patent  to  Cart- 
wright,  assignee  of  Albright,  was  void, 
(1)  because  the  field-notes  were  not  re- 
turned to  the  general  land-office  within  12 
months  from  the  time  of  the  file;  and  (2) 
because  the  Albright  certificate  wns  with- 
drawn from  that  office  before  the  patent 
issued.  The  law  in  force  at  the  time  the 
file  was  made  required  the  field-notes  to 
be  returned  within  one  .vear  from  the  date 
of  the  appropriation  of  the  land,  and  pro- 
vided. In  effect,  tbat  a  failure  to  do  so 
should  forfeit  the  location.  Pasch.  Dig. 
art.  4568.  But  it  did  not  provide  that  the 
land  should  not  be  subjected  to  relocation 
by  virtue  of  the  same  certificate.  That 
provision  is  contained  tn  the  Revised 
Statutes,  but  wns  not  embodied  In  the  for- 
mer law.  Rev.  St.  art.  39u2.  The  former 
statute  merely  made  the  location  void, 
and  provided  that  the  land  should  be  sub- 
ject to  locHtion  by  any  valid  certificate. 
Pasch.  Dig.,  supra.  The  file  of  the  Al- 
bright certificate  having  been  removed, 
and  the  land  having  been  renewed,  and 
the  field-notes  returned  to  the  land-office, 
within  12  months  from  the  date  of  such  re- 
moval, the  land  was  lawfully  appropri- 
ated by  such  relocation.  Whether,  after 
the  issue  of  the  patent,  an  irregularity  of 
this  character  could  be  inquired  into,  we 
need  not  determine.  The  facts  In  relation 
to  the  withdrawol  of  the  certificate  from 
the  land-office  are  that  one  Bnford  was 
concerned  In  its  location  for  Mathew  Cart- 
Wright,  and  that  after  the  death  of  Cart> 
Wright  be  withdrew  the  certificate  with- 
out authority  from  any  one  having  a 
right  In  the  land.  He  testified  himself 
that  be  acted  Without  authority,  and  the 
fact  Is  not  disputed.  Mathew  Cnrtwright 
being  dead,  the  authority  could  have  been 
given  by  bis  heirs  only,  and  there  is  no  ev- 
idence tbat  sueb  authority  was  ever  given. 
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8.  P.  Smith  testifl«<i  that  he  intormed  Le- 
onidaB  CartwriRht,  one  of  the  helra,  that 
the  certlflcate  had  been  withdrawn  by 
Batord.  He  thought  this  waa  In  1873,  be- 
fore tbe  Masaeloiau  patent  lasaed,  bat  also 
testifled  that  It  was  at  a  time  when  Leon- 
Idas  Cartwright  cauned  tbe  traDsfer  to  his 
father  to  be  recorded.  The  evidenceBhows 
that  thU  was  on  June  11, 1974.  The  with- 
drawal of  tbe  certlScate  by  one  not  aa- 
tborlzed  by  the  owner  does  not  make 
void  the  location.  Snider  v.  Methvin,  60 
Tex.  487.  The  moat  that  can  he  required 
of  the  owner  in  such  case  is  that,  when 
informed  of  the  withdrawal,  be  sball  uae 
reasonable  diligence  to  retam  It. 
'  Tbe  court  Instructed  the  ]nry  "that  tbe 
withdrawal  of  tlie  certificate  would  not 
affect  the  rights  of  the  defendant,  if  tbe 
Jury  shonld  further  believe  that  said  own- 
ers, upon  being  informed  of  such  with- 
drawal, osed  reasonable  and  proper  dili- 
gence to  secure  tbe  return  of  said  certlfl- 
cate to  the  general  land-offlce.  If,  how> 
ever,  the  heirs  of  Cartwrlgbt  failed  to  ex- 
erL-li<e  reasonable  diligence  to  return  said 
certiQcHte  to  tbe  general  Innd-office,  and 
to  awert  claim  to  the  land  located  and 
surveyed  by  virtue  of  said  certlflcate,  that 
then,  and  In  that  event,  said  land  became 
subject  to  location;  and,  if  you  so  find, 
you  are  instructed  that  the  title  exhibited 
by  plaintiffs  entitles  them  to  recover  tbe 
land  in  controversy,  and  you  sboald  so 
find,  unless,  nnder  the  instrnetions  before 
givpn,  you  should  find  that  said  MuHuel- 
mans  had  assented  to  or  acquiesced  in  the 
cancellation  of  said  patent. "  Thia  charge 
very  fully  presented  tbe  law  of  tbe  case 
upon  this  issue  In  Its  most  favorable  as- 
pect for  tbe  plaintiffs,  and  rendered  any 
addltlunal  Instructions  on  their  behalf 
upon  the  point  nnnecessary.  Therefore 
it  was  not  error  to  refUHe  the  special  in- 
struction requested  by  them  with  refer- 
ence to  tbe  same  matter.  But  there  was 
no  evidence  to  show  that  Leonidas  Cart- 
wright  knew  of  the  withdrawal  ot  the  Al- 
bright certificate  l>efore  that  under  which 
the  plaintiffs  claim  was  filed  npon  tbe 
land,  and  it  may  be  gravely  donbted 
whether,  in  sncb  a  case,  any  right  was  ac- 
quired by  virtue  of  that  file.  Smith  In- 
formed Cartwrlght  of  the  withdrawal  of 
the  certificate  In  Ft.  Worth.  Buford  lived 
at  Sulphur  Springs,  but  was  at  the  time 
"ont  west, 'surveying  land.  Cartwrlght's 
residence  was  in  San  Augustine.  The 
jury  were  authorized  to  conclude  that  tbe 
information  was  not  conveyed  until  June, 
1874.  The  certificate  was  returned  in  De- 
cember of  that  year.  Tbe  Jury  may  have 
btised  their  verdict  upon  the  finding  that 
the  MuHselmans  assented  to  and  aeqni- 
esced  In  the  cancellation  of  their  patent, 
but.  If  they  did  find  that  Cartwrlght  used 
proper  diligence  In  procuring  and  return- 
ing the  certlflcate.  we  cannot  say  that 
such  finding  Is  witbont  evidence  to  sup- 
port It. 

Bt>t  the  appellants  also  complain  that 
"the  court  erred  In  not  InRtrncting  the 
(iiry.  as  requested  by  the  plaintiffs  in  their 
eleventh  and  twelfth  special  charges,  to 
the  effect  that  no  relocation  under  said 
Albright  certlflcate,  sufllclent  to  appro- 
priate  other  land  than  that  embraced  in 


the  original  survey,  made  on  tbe  3d  day 
of  May,  1860,  has  been  shown;  and  that 
the  corrected  field-notes  of  the  said  Al- 
bright survey,  miule  the  9th  October,  1S72, 
filed  in  tbe  general  land-office  on  tbe  23d 
October,  1872,  could  not  be  made  to  in- 
cluduany  land  which  was  not  embraced  In 
the  original  survey,  made  on  the  3d  day  of 
Msy,  I860;  and  therefore,  in  determining 
the  question  of  conflict  between  tbe  Mus- 
selman  l,9a0-acre  survey  and  the  Albright, 
the  Jury  are  directed  to  consider  soch  con- 
flict aa  arises  by  reason  of  tbe  conflict  of 
tbe  Musaelman  survey  with  the  said  origi- 
nal survey  of  the  Albright,  and  that  sncb 
land  as  is  Inrludod  In  the  MusHelman  pat- 
ent, dated  20th  Angust,  1873.  that  is  not  in 
conflict  with  tbe  original  Albright  sarvey, 
belongs  to  the  Musaelman  survey.'  The 
plaintiffs  do  not  claim  thnt  the  uriglual 
file,  which  was  made  In  1858,  and  was  re- 
newed In  the  next  year,  did  not  include  all 
the  land  embraced  in  tbefleld-notesof  1872, 
wbich  was  conveyed  by  tbe  Musaelman 
patent,  but  that  the  field-notes  nf  1872 
should  be  restricted  to  the  land  embraced 
In  the  field-notes  ot  the  survey  made  In 
1860.  Thecontentionseems  to  be  that  tbe 
south  line  of  theUusselmanpatentlDcludes 
land  not  embraced  In  the  survey  of  1N60, 
but  which  Is  embraced  in  that  of  1872. 
Both  of  the  two  last  surveys  called  for  an 
offset  in  the  south  boundary;  tbatof  I860, 
including  for  the  offset,  mnkes  the  line  66 
varas,— thus,  "thence  south  66  varas." — 
while  those  of  1872  gives  the  length  of  tbe 
offset  as  being  303  varus.  But  tbe  fleld- 
notes  of  all  the  Albright  surveys  call  to 
begin  at  the  Hibbons  north-west  comer, 
tbe  west  line  of  which  survey  Is  1,900  varas 
long,  and  each  of  thera  calls  tor  tbe  south- 
east comer  ot  the  survey,  at  a  point  soutb 
of  Hibbons'  south-weat  corner.  The  last 
line  in  each  is  coincident  for  nearly  tbe 
whole  of  the  distance  with  Hibbons'  west 
line,  but  is  longer  than  that  line,  tbe  flrst 
(1800)  by  66  varas,  the  second  (1872)  by 
803  varas,  and  the  last  (under  which  the 
patent  Issued)  by  only  34  varas.  BeMtdes. 
the  first  two  call  for  tbe  south-west  corner 
as  being  in  the  west  line  ot  the  S.  A.  &  V. 
O.  B.  B.  scrip,  while  tbe  call  for  the  last 
line  of  the  last  survey  calls  to  run  north, 
and  to  pass  Hibbons' south-west  corner. 
It  is  evident,  therefore,  that  all  of  thetic 
surveys  place  their  respectlvesooth  honnd- 
sries  south  uf  a  line  extended  west  from 
thecorner  last  named.  Bnt  the  field-notes 
of  the  patent  under  which  the  plain  tlOs 
claim,  call  to  begin  at  the  south-west  cor- 
ner of  Hibbons'  sarvey,  and  to  close  by  a 
line  rnnnlog  east  to  that  comer.  There- 
fore we  must  conclude  that  their  patent 
covers  no  land  on  the  aontb  that  was  nut 
embraced  in  each  of  the  surveys  which 
were  made  npon  the  Albright  certificate, 
unless  It  should  he  held  that  all  of  tbem 
should  be  established  by  the  calls  for  tbe 
connecting  surveys  on  the  north,  and  by 
running  the  course  and  distances  called 
for  without  regard  to  the  calls  for  the 
Hibbons  and  other  surveys  adjacent  to  tt. 
That  question,  we  think,  was  settled  by 
tbe  verdict  of  the  Jury  adversely  to  appel- 
lants, as  we  shall  hereafter  see.  But,  in 
any  aspect  nf  the  case,  tbe  chargeti  sboald 
have  been  refused :  because,  it  tbe  calls  for 
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the  Hlbbona  Burrey  in  the  oiifdnal  fleld- 
nuteB  of  1860  were  correct,  there  Ir  no  rea- 
Hon  why  substantlaUy  the  same  rails  In 
the  corrected  fleld-notea  were  not  correct 
also. 

There  are  other  araisnnients  complain- 
ing of  the  refusal  of  the  conrt  tu  (f\v9  in- 
stractions  reqnested  and  of  the  Instrnc- 
tlons  given,  bat  we  may  dispose  of  all  of 
them  by  announcing  one  proposition, 
namely,  that  the  charge  given  by  the 
court  was  admirable  for  its  clearness, 
brevity,  correctnera,  and  completeness. 
It  was  neither  deficient  nor  incorrect. 

It  is  also  complained  that  the  verdict  of 
the  ]ary  is  contrary  to  the  evidence,  be- 
cause the  testimony  showed  that  the 
rlKhts  of  theCartwrigbthelra  were  forfeit- 
ed by  the  failure  to  exerelse  diligence  in  re- 
turning the  Albright  certiflcate  to  the 
land-offlre,  after  being  informed  of  Its 
withdrawal  by  Baford.  Bnt  we  think  the 
verdict  In  that  particular  was  not  with- 
out evidence  to  support  it. 

It  ia  also  insisted  that  the  venlict  is 
against  the  evidence  in  finding  that  the 
Albright  fleld-notes  covered  all  the  land 
included  in  the  Muaselman  patent,  and  it 
is  especially  Insisted  that  the  Jurj-  should 
have  disregarded  tlie  calls  in  the  Albright 
tieid-notesfor  the  comera  of  the  Hibbons 
survey.  Any  extended  discussion  of  the 
question  would  serve  no  useful  purpose. 
There  was  some  coniiict  In  the  evidence, 
bnt  the  verdict,  we  think.  Is  supported  by 
the  weight  of  the  testimony;  the  field- 
notes  of  all  the  Albright  surveys  call  for 
thA  north-west  corner  of  the  Hibbons. 
There  was  evidence  showing  that  It  was 
a  ninrked  corner.  However,  the  field- 
notes  may  have  been  corrected  as  tu  other 
calls.  In  all  of  tbem  the  culls  for  the  Hib- 
bons survey  are  substantially  the  same. 
There  was  evidence  to  warrant  the  Jury  in 
conrlodlng  that  the  boundaries  of  the  Al- 
bright survey  extended  to  all  the  adjacent 
sa**veys  called  tor  in  Its  Ueld-notes,  and  the 
calls  for  course  and  distance  should  be 
disregarded  when  in  conflict  with  calls  for 
other  surveys. 

The  verdict  of  the  Jury  Is  as  follows: 
"We.  the  Jury,  find  for  the  defendant. 
Beginning  at  a  rock  in  the  north-west 
corner  of  the  John  Hibbons  survey,  thence 
eaat,  "etc.,  (giving  the  field-notes  substan- 
tially as  found  In  Albright  patent.)  The 
appellants  claim  that  this  verdict  is  not 
responsive  to  the  issues  submitted  to  the 
Jury.  The  verdict,  if  it  is  to  be  treated  as 
a  finding  for  the  defendant  for  the  land 
described  by  the  tield-notes  therein  set 
ont,  finds  for  the  defendant  more  land 
than  is  claimed  in  the  petition.  The  de- 
fendant pleaded  a  general  denial  and  not 
guilty.  Huch  a  verdict  was  not  author- 
ixed  by  the  pleadings.  Bnt  is  it  too  nar- 
row? Is  it  deficient  by  reason  of  its  fail- 
ure to  find  for  the  one  party  or  the  other 
all  the  land  in  controversy?  We  may 
consider  it  a  verdict  for  defendant  for  the 
land  described  In  the  field-notes  only.  If 
HO  restricted,  and  If  the  land  so  described 
does  not  embrace  all  that  was  claimed  in 
the  petition,  then  it  should  be  held  bad, 
beraase  it  does  not  determine  the  issue  of 
title  between  the  parties  as  to  the  land 
not    BO   embraced.    Moore   v.  Moore,   67 


Tex.  293,  3  S.  W.  Bep  2»1.  But  a  careful 
comparison  of  the  neld-notes  found  in  the 
verdict  with  those  net  forth  in  the  plain- 
tiffs' petition  satlBfles  us  that  the  former 
embrace  all  the  land  described  by  the 
latter.  The  south  line  of  the  latter  runs 
west  from  the  Hibbons  south-west  cor- 
ner; that  of  the  former  runs  west  from  a 
point  34  varas  south  of  that  comer. 
CJpon  the  east  and  north  there  can  be  no 
question.  The  west  boundary  line  of  the 
Musselman  fie]d-notea  very  nearly  ap- 
proaches, and  niuy  reach,  the  most  eastern 
of  the  west  boundary  lines  of  the  Albright, 
as  found  in  the  verdict,  which  line  is  desig- 
nated by  the  call:  " Thence  eonth  at  864 
varas  to  the  south  east  corner  of  said 
Askew  survey."  The  Mussulman  survey 
does  not  extend  beyond  this  line,  and 
therefore  does  not  include  any  land  oat- 
side  of  the  Albright  on  the  west.  It  fol- 
lows that  the  verdict  determines  the 
whole  matter  In  dispute,  and  is,  we  think, 
good  as  a  general  finding  for  the  defend- 
ant. It  serves  to  show  that,  in  the  opin- 
ion of  the  Jury,  the  defendant's  lines  are 
located  where  he  claimed  tbem  to  t>e. 
Bnt,  in  BO  far  as  it  finds  for  him  for  any 
land  not  in  controversy  in  this  suit,  (if 
such  was  the  Intent  of  the  Jury,)  it  should 
be  treated  as  surplusage.  By  the  Judg- 
ment, however,  the  defendant  recovere 
the  land  described  In  the  verdict.  This  is 
erroneous.  It  should  have  been  simply  a 
Judgment  that  the  plaintiffs  take  nothing 
by  their  suit,  and  that  the  defendant  go 
hence  and  recover  bis  costs.  The  remarks 
of  the  conrt,  made  during  the  examina- 
tion of  a  witness,  to  which  exception  was 
taken,  were  proper.  The  witness  was  not 
Interrogated  as  to  facts  within  his  own 
knowledge,  bat  in  reference  to  conclusions 
to  be  drawn  from  a  map  which  had  been 
exhibited  before  the  Jury.  It  Is  a  proper 
exercise  of  the  court's  discretion  to  check 
such  an  examination,  with  or  without 
objection  from  the  opposing  side. 

We  find  no  error  in  the  proceedings  In  so 
far  as  the  appellants  the  heirs  of  BIreh 
Musselman  are  concerned,  except  the  error 
In  the  Jurlgnient.  This  should  have  been 
called  to  the  attention  of  the  court  below 
b.v  a  motion  to  reform,  bnt  It  was  not 
done.  The  Judgment  will  be  reformed  in 
this  court. 

This  brings ustotbe  queBtions  presented 
by  the  Hsslgmnents  of  error  filed  by  ap- 
pellant Mary  V.  Allen.  After  the  Judg- 
ment she  filed  a  motion  to  set  aside  the 
order  of  dismissal  as  to  the  original  plain- 
tiff. William  Musselnjau,  whose  death  had 
been  suggested,  alleging  that  she  resided 
In  the  state  of  Kentucky ;  that  she  was 
his  only  heir;  that  there  was  no  adminis- 
tration on  his  estate,  and  do  necessity 
therefor;  that  she  believed  she  had  a  good 
uause  of  action;  and  that,  if  she  was 
forced  to  an  original  action,  her  title  was 
barred  by  limitation.  The  motion  waa 
supported  by  an  affidavit  of  her  attorney 
that  the  allegations  contained  were,  to 
the  best  of  his  information  and  belief, 
true.  The  court  overruled  the  motion, 
and  that  action  Is  assigned  as  error.  We 
have  held  that  the  other  appellants  could 
not  Justly  complain  of  the  dismissal  of  the 
snit  as  to   William  Musselman,  nor  can 
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thoy  complain  ot  the  refasal  of  th«  court 
to  eet  anide  the  JudirmeDt  against  them 
UD  that  ground.  The  action  of  the  court 
in  that  particular  In  nn  manner  prejudiced 
their  rights.  But  the  casp  ot  Marj-  V.  Al- 
len stands  upon  a  different  footing.  The 
Judgment  dismissing  the  cause  as  to  Will- 
iam Musselman,  though  not  to  be  avoided 
by  his  co-plaintiffs,  was  voidable  as  to 
his  heirs.  As  to  tbeni  it  stands  like  any 
other  Judgment  rendered  against  a  dead 
man,  and  la  aabject  to  be  set  aside  in  the 
coort  wblcb  rendered  It,  by  a  motion 
daring  the  term,  or  by  a  petition  sabse- 
qaent  thereto  In  the  nature  of  a  writ  of 
error  coram  nobis.  Armstrong  v.  Nixon, 
16  Tex.  611.  We  think  that  the  affidavit 
waa  sufllctent  prima  facie  to  support  the 
motion.  The  Jndgment  of  dismissal  as  to 
William  Mpsselman  will  be  set  aside,  and 
the  cause  remanded  as  to  Mary  V.  Allen. 
As  to  the  other  appellants,  the  Jndgment 
will  be  here  reformed  and  affirmed.  Ap- 
pellee will  recover  one-half  of  the  costs  of 
tbia  aupenl  of  the  appellanta  the  heirs  of 
Birch  Mnsselman,  and  Mary  V.  Allen  will 
recover  the  other  of  him. 


Blain  v.  htatb. 
{Court  qf  AppeaU  <ff  TexM.    Maich  88,1«IS.) 

CoMSriRAOT  TO  IIUBDBB— BVIDBXC*— ISSTKUO. 
nOHS. 

1.  Oo  the  trial  of  defendant,  who  waa  in- 
dicted with  his  brother  and  one  H.  (or  murder, 
it  appeared  that  on  tbe  day  ot  the  homicide  M. 
accused  deceaaed  of  malcioK  tbreata  against  him, 
wbiuh  deceased  denied.  In  the  afternoon,  H., 
in  company  with  defendant  and  his  brother, 
found  deceaaed  in  a  saloon,  and  said  to  him,  "We 
want  to  see  you. "  Deceased  asked  several  ol 
the  by-standers  for  a  revolver,  when  defendant'a 
brother  said,  "I  will  trive  von  a  six-shooter," 
and  made  a  motion  as  If  to  band  It  to  him.  One 
witness  tesUiled  that  deceased  then  started  for  a 
rifle  standing  in  the  corner,  and  that  defendant's 
brother  ordered  him  to  stop,  and  shot  him  while 
picking  up  the  rifle.  Defendant  and  M.  did  not 
take  any  part  in  the  shooting,  and,  though  both 
of  them  had  parobased  revolvers  during  toe  day, 
it  did  not  appear  that  defendant  bad  his  at  the 
time  of  the  shooting.  Held,  that  there  was  no 
evidence  of  a  conspTraoy  to  murder,  or  to  com- 
mit any  crime  of  which  murder  might  be  the 
reasonable  and  nataral  consequence. 

2.  The  court  charged  the  fury  that  it  defend- 
ant, his  brother,  and  M.  were  present  by  a  previ- 
ous agreement  for  the  purpose  of  doing  annnlaw- 
fnl  act,  such  as  to  commit  a  breaoh  of  the  peace, 
or  have  a  personal  ditflculty  with  deceased,  but 
with  no  agreement  to  kill  nim,  and  under  such 
circumstances  the  brother  shot  and  killed  him, 
then  defendant  would  I)e  guilty  of  murder  in  the 
second  degree.  Held,  that  the  charge  was  too 
abstract,  and  should  have  specified  some  contem- 
plated "unlawful  act"  or  "personal  dilBculty. " 

Appeal  from  district  court,  Gonsalea 
county ;  Oeoror  McCouhick,  Judge. 

Conviction  of  Roger  Blain  for  mnrder  in 
the  second  degree.  Defendant  appeals. 
Reversed. 

Fly  <S  McNeal,  for  appellant.  Richard 
H.  Harrison,  Asst.  Atty.  Uen.,  and  Atlcln- 
soa  A  Aberaetby,  for  the  State. 

Hurt,  J.  This  is  a  conviction  tor  mnr. 
der  in  the  second  dfgree,  with  the  punish- 
ment fixed  at  five  years  in  the  penitentia- 
ry.   Appellant  was  Jointly  indicted  with 


one  J.  N.  Blain  and  Otho  Askey  tor   tbe 
mnrder  of  ().  C.  Barber.      There  waa  aev- 
erance,  and  appellant  was  flrst  tried,  re- 
uniting as  we  have  stated  above.    J.  N. 
Blain,  the  brother  ot  appellant,  shot  and 
killed  Barber  under  tbe  following  clrcnm- 
stances:    About  noon  of  the  day  of   tbe 
homicide  Otho  Askey  stated  tu   Barber 
that  he  (Barber)  had  stated  that  be  vras 
going  to  take  a  buggy-whip  and  wear  bi» 
rump  out.    Barber  stated   that  tbe  mao 
who  told  him  this  was  a  lying  son  of   a 
bitch;  that  he  had  said  no  such    thln^ 
about  Askey:  that  he  knew  who  told  him 
that;  that    It  was    Dan    Jacks.      Askey 
said  that  it  was  not  Dan  Jacks,  but  tbat 
he  wonld  gu  and  bring  the  man  who  beard 
him  say  It.    Askey  then  left,  and  In   thrt^ 
or  four  hours  returned  with  J.  N.  Blain 
and  appellant;  the  evidence  beingconflirt- 
Ing  as  to  whether  the  partlFs  came  to- 
gether.   Barber  was  in  the  Sauset  saloon 
when  tbe  parties  came  In.    Aske.v  said  to 
Barber,  "  We  want  to  see  yon. "    The  wit- 
ness Huston  remarked,  "Boys,  you  don't 
want  any  trouble."    Barber  replied   tbat 
be  was  not  afraid  of  them.    "Give  me  a 
aixsbooter."    Huston    said.  "1  have  no 
six-shooter. "     Barber  then  said,  "Frank, 
[a  by-stander,]   give  me  a  six-shooter." 
Frank  said,  "I have  no  six-shooter."    Jo 
Blain  said,  "I  will  give  you  a  six-shooter, " 
making  a  motion    as  If  to  hand  It  to  liiai. 
but  did  nut  poll  It  out.    Jo  Blain   then 
pulled    bis    pistol,    and   Barber  started 
across  the  room  to  a  Winchester  in   the 
corner.    This  is  Huston's  version.    Logan 
says  that  "Jo  Blain  said.  'I  will  lend  yoo 
a  pistol  it  you  wunt  it,'  and  made  a  mo- 
tion like  he  woald  hand  it  to  him,  bat  did 
not  pall  it  out.    When  Blain  told  him  this. 
Bartter  started  towards  tbe  Winch<«t«r. 
Blain  followed  him  up,  pulling  his  pistol 
on  him,  saying.  'Ood  damn  yon,  don't 
yon  pick  It  up.'    Blain  said  this  two  or 
three  times  before  Barber  got  to  wber(> 
the   Winchester  was.  and  when    Barber 
was  in  tbe  act  ot  picking  it  up.  or  had  his 
band  on  it.  Blain  fired.    There  were  three- 
shots  fired  in  all.    Barber  fired  one.    It 
was  not  the  last;  It  may  have  lieen  the 
second. "  This  is  tbe  substance  ot  Logan'R 
testimony.    Peck  and  Woods  swear  that 
J.  N.  Blain,  Askey.  and  appellant  did  not 
come  Into  the  saloon  together,  but  that 
Jo   Klain,  Joe  Lewis,   Will    Woods,   and 
Peck  went  to  the  saloon  a  short  time  be- 
fore Askey  and    appellant.      These    wit- 
nesses leave  it  donbtfol  whether  Jo  Blain 
or  Barber  shot  first.    Blaln's  flrst   shot 
struck  Barber  near  tbe  left  nipple,  lodging 
at  the  back  Just  under  tbe  skin.    Aakey 
and  appellant  were  without  their  coats 
when  Jo  Blain  shot  Barber.    Neither  As- 
key nor  Roger  Blain  did  or  said  anytbitig. 
except  atter  Jo  Blain  left  tbe  room,  Roger 
Blain  Htepped  up  to  the  body,  and  placed 
his  foot  on  the  Winchester.    When  Askey 
said  to  Barber  be  or  they  wanted  to  se^ 
him,    Askey,    Roger    Blain.    and    Barber 
started  out.  but  Jo  Blain  did  not  start  to 
go  with  them.    These  are  substantially 
the  facts  Immediately  attending  tbe  homi- 
cide. 

This  conviction  was  had  no  donbt  upon 
the  theory  tbat  api>ellant,  Jo  Blain,  and 
Askey  had  combined  to  mnrder  Barber. 
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or  combined  to  commit  some  crime  In  the 
eommlsslon  of  which  the  rensonable  and 
nataral  coiiaequeuces  would  be  the  com- 
mlBiilon  nf  the  crime  actually  committed. 
Let  DB  briefly  examine  this  doctrine. 
When  two  or  more  persons  unite  to  ac- 
compllsb  some  criminal  object,  whether 
throuKh  the  physical  riolation  of  one  or 
all. — proceeding  severally  or  collectively, 
—each  individual  whose  will  contributes 
to  the  wrouK-doingls  in  law  respunslble 
tor  the  whole,  the  same  as  though  per- 
formed by  himself  alone.  We  are  not 
treating  of  principals  and  accomplices, 
but  of  combinations  nf  persons  In  crime. 
Again,  one  person  Instigates  another  to 
commit  a  crime,  or  agrees  with  another 
to  commit  a  crime,  and  the  peraon  so  in- 
stigated commits  a  crime  different  from 
that  be  was  instigated  to  commit,  bet 
one  likely  to  be  caused, — that  is,  was  the 
reasonable  result  of  such  Instigation,— 
tbe  instigator  is  an  accessory  before  the 
fact,  and.  If  present,  is  a  principal.  And 
also,  when  one  person  combines  with  oth- 
ers or  Instigates  others  to  commit  a  crime, 
and  the  person  instigated  or  combined 
with  commits  a  different  crime,  the  Insti- 
gator is  not  an  accessory  or  principal  to 
the  crime,  unless  such  crime  was  commit- 
ted with  his  assent,  or  was  a  probable  re- 
sult of  the  instigation.  Does  the  proof  ee- 
tablista  with  reasonable  certainty  that 
there  was  a  combination  between  these 
parties  to  kill  Barber?  What  Is  the  evi- 
dence? Jo  BlaIn,  some  time  before  tbe 
homicide,  had  threatened  Barber,  and 
on  one  occasion  Roger  Blain  was  present. 
On  tbe  day  of  the  homicide-  these  parties 
were  seen  together,  and  on  one  o'ccaslon 
they  were  talking  together.  Askey  and 
Boger  Blain,  on  the  day  of  the  homicide, 
had  purchased  pistols,  and  they  were  all 

g resent  when  the  killing  occurred.  When 
arber  was  dead,  Roger  Blain  stepped  up 
to  tbe  body,  and  put  his  foot  on  the  gun. 
This  Is  the  evidence  from  which  It  is  as- 
sumed tbat  the  parties  had  combined  to 
kill  tbedeeased.  Will  this  evidence  author- 
ise this  conrt  to  hold  that  proof  of  a  com- 
bination has  been  made?  We  think  not. 
Why?  Because  (1)  there  Is  no  evidence 
tbat  these  parties  ever  said  one  word  about 
Barber,  except  the  threats  ol  Jo  Blain, 
made  some  time  before  the  killing.  (2) 
Two  of  them  werebrothers,  and  Askey  was 
a  friend  and  associate  of  tbe  Rlalns.  (3) 
The  pistols  may  have  been  purchased  with- 
out reference  to  Barber.  (4)  Roger  Blain 
was  In  his  shirt-sleeves,  and  no  pistol  was 
seen  un  his  person  at  the  time  of  the  kill- 
ing. It  is  certain  that  neither  be  nor  As- 
key exhibited  a  pistol  at  that  time.  If. 
when  the  pistols  were  purchased,  tbe  pur- 
chasers formed  a  design  to  take  the  life  of 
Barber,  it  would  be  strange,  indeed, 
that  when  that  design  was  being  consum- 
mated the  implements  purchased  fur  such 
purpose  were  not  used,  exhibited,  or,  so 
far  as  the  record  discloses,  within  reach 
of  tbe  conspirators.  Askey  and  appellant 
were  present.  They  saw  Barber  going 
for  the  gun;  saw  him  when  he  seized  it. 
They  beard  Jo  Blain  tell  him  not  to  take 
or  touch  It,  repeatedly.  The  crisis  was 
at  hand,  yet  tbey  stand  quietly  by  with- 
ont   a    word,    without   a   gesture.    Tbe 


proof  does  not  show  a  combination  to 
take  the  life  of  Barber. 

Does  the  proof  show  a  combination  to 
commit  a  certain  crime,  and  tbat  Jo 
Blain  committed  a  different  crime  from 
that  agreed  upon  by  Askey,  Jo  Blain, 
and  appellant,  and  the  crime  committed 
was  the  reasonable  result  of  tbe  con- 
spiracy? In  tbis  connection  we  Insert  a 
section  of  the  trial  court's  charge,  wblcb 
we  suppose  was  Intended  to  give  the  rule 
of  law  In  such  case:  "(11)  If,  therefore, 
you  believe  from  the  evidence  that  fl.  C. 
Barber  was  shot  and  killed  by  J.  N.  Blain, 
as  charged  in  the  indictment,  and  tbat 
defendant  Roger  Blain  was  present  at  tbe 
time  by  a  prevloup  agreement  between 
himself  and  Otho  Aekey  and  J.  N.  Blain 
for  the  purpose  of  doing  an  unlawful  act. 
such  as  to  commit  a  breach  of  tbe  peace, 
or  have  a  personal  difficulty  with  Barber, 
and  with  no  agreement  to  kill  him,  or  do 
him  such  personal  harm  as  might  prob- 
ably end  in  the  deatb  of  Bart>er,  then,  if 
yon  find  that  J.  N.  Blain  shot  and  killed 
Barber  under  such  circumstances,  you 
will  rind  the  defendant  herein  guilty  of 
murder  In  the  second  degree,  and  assess 
his  punisliment,"  etc.  "(12)  You  are 
further  Instructed  that  a  defendant  may 
be  guilty  of  a  wrong  which  he  did  not 
specifically  intend.  It  It  comes  naturally, 
or  even  accidentally,  from  some  other 
specific  or  general  evil  purpose.  If,  there- 
fore, the  parties  charged  in  the  indict- 
ment comDlne<l  to  do  any  unlawful  act, 
and  sought  out  Barber  tor  tbat  purpose, 
and  the  act  of  J.  K.  Blain  proceeded  ac- 
cording to  the  common  plan,  and  termi- 
nated in  a  criminal  result,  though  not  tbe 
particular  result  Intended  by  the  par- 
ties, then  all  alike  would  be  guilty,  either 
of  murder  in  the  first  or  second  degree, 
as  the  law  and  evidence  may  show." 
We  have  several  serious  objections  to 
tbe  elevsnth  paragraph:  What  wrong, 
what  unlawful  act,  is  meant?  What  is 
meant  by  a  personal  difflculty?  Tbe 
charge  is  wanting  in  specification,  and 
this  is  owing  to  the  absolute  failure  of 
the  evidence  to  indicate  the  wrong  or  un- 
lawful act.  If  the  evidence  shows  that 
the  parties  intended  to  assault  Barber, 
then  the  charge  should  have  submitted 
the  agreement  or  combination  to  assault 
Barber.  If  it  tended  to  show  a  combina- 
tion to  commit  any  other  offense  or 
wrong,  the  offense  should  have  been 
named  In  the  cbarge.  Why?  So  that 
the  Jury  could  Intelligently  determine 
whether  the  killing  of  Barber  by  Jo  Blain 
was  embraced  in  the  conspiracy,  or  was 
tbe  reasonable  and  natural  result  of  such 
conspiracy.  To  Illustrate:  If  two  per- 
sons combine  to  assault  another  with 
their  fists,  and  oue  resorts  to  a  deadly 
weapon,  and  kills  without  tbe  other's 
knowledge  or  consent,  would  both  be 
KUllty  of  the  homicide?  Would  both  be 
guilty  of  murder?  By  no  means.  Blsh. 
Crim.  Law,  V)7,  and  cases  cited.  This 
illustration  Illustrates  tbe  errors  In  the 
charge  of  the  court.  Abstract  proposi- 
tions of  law  and  general  statements  of 
principles  contained  in  text-books  will  not 
suffice.  Tbe  charge  must  appl.v  the  law  to 
tbe  very  facts  of  the  psrticuiaiufase.    We 
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have  iseen  that  the  proof  does  not  e8tab> 
Jiah  with  readouable  certainty  tbat  there 
waa  a  conspiracy  to  kill  Barber.  What 
does  It  show?  Tliat  Aaliey  and  Roger 
Blain  desired  Barber  to  step  oat  of  the 
aalooD.  For  what  purpose?  If  we  look 
to  what  bad  paMied  between  Barber  and 
Aakej,  it  is  evident  tiiat  it  was  tor  the 
purpose  of  producing  the  man  who  beard 
Barber  make  the  remark  about  wlilpping 
Askey.  This  is  the  strongest  light  in 
which  this  matter  can  be  placed  for  the 
state.  If  this  was  iheir  purpose,  there 
may  not  have  been  any  intention  to  as- 
sault Barber,  or  have  a  personal  difficulty 
with  him.  The  intention  of  the  parties 
may  ur  may  not  have  been  harmless. 
This  being  so,  do  inferences  can  l>e  drawn 
against  the  appellant,  because  presnmp- 
tionb  cannot  be  more  certain  than  the 
facts  from  which  they  are  made.  Conced- 
ing, then,  that  the  intention  of  Askey  and 
appellant  was  to  pursue  the  iniiulry  as  to 
the  threatened  whipping  of  Askey,  and 
that  they  bad  gone  to  the  saloon  for  that 
purpose,  and  tbat  Jo  Biain  shot  and 
killed  Barber  under  the  facts  stated 
above,  would  appellant  be  responsible  for 
the  homicide 7  Certainly  not.  Why?  Be- 
cause the  killing  was  not  embraced  in  the 
conspiracy,  and  it  was  not  the  reasonable 
and  natural  result  of  the  conspiracy.  Tlie 
judgment  is  reversed,  and  the  cause  re- 
manded. 

Wbitb,  p.  J.,  concurs.    Datidbon,  J., 
absent. 


C^ALB  ▼.  Statb. 
(Court  of  Appeai$  of  Teaxu.    March  19, 1898.) 

THBTT— BVISKXCX  —  Haw    TRIUi— NBWI<T-i>I80OV- 

XBKD  Evidence. 

1.  On  a  trial  for  the  theft  of  a  horse  taken 
from  the  possession  of  H. ,  who  was  holding  it 
for  S.,  defendant  claimed  that  he  had  purchased 
the  horse  from  H. ,  bat  this  was  denied  by  U. 
It  appeared  that  defendant  took  the  horse,  and 
deliverod  it  in  part  peyment  of  a  note  due  from 
talm;  that,  while  defendant  was  taking  the  horse 
to  be  so  delivered,  he  was  met  by  U.,  who  knew 
the  horse,  but  who  said  nothing  to  defendajit 
atwut  it.  The  county  commissioner  stated  that 
the  horse  was  an  estray,  turned  It  over  to  8.  to 
take  care  of  until  it  was  sold ;  that  S.  left  the 
county,  and  that  a  short  time  before  the  day  of 
sale  the  oommlssioner  was  told  hy  H.  that  he 
did  not  know  what  bad  become  of  the  horse.  H. 
testified  that  he  told  the  oommlssioner  tbat  it 
had  gone  off  the  range.  Held,  that  the  evidence 
tended  to  show  that  the  horse  was  taken  with 
H.'s  consent,  and  did  not  supoort  the  oonviction. 

2.  Where  the  person  to  whom  defendant  de- 
livered the  horse  testified  that  he  did  not  know 
the  horse,  and  that  defendant  at  the  time  of  the 
delivery  of  it  stated  that  be  got  it  from  an- 
other person,  and  testimony  was  discovered  after 
tiie  trial  which  tended  to  impeach  the  witness, 
and  also  to  show  that  he  knew  wban  he  received 
the  horse  that  it  was  an  estray,  and  that  defend- 
ant had  not  gotten  It  from  such  other  person,  a 
motion  for  a  new  trial,  based  on  such  evidence, 
should  have  been  granted. 

Appeal  from  district  court,  Lampasas 
county;  W.  A.  Bl.ackburn,  Judge. 

Indictment  against  JeH  Chalk  for  the 
theft  of  a  horse.  Verdict  of  liuilty,  and 
Judgment  thereon.  New  trial  denied.  De- 
fendant appeals.    lieveraed. 

MHtthew  Wood,   for    appellant.    Jticb- 


an#  H.  Harrieon.  Aest.  Atty.  Gen.,  for  tba 
State.  • 

Hurt,  J.  This  is  u  conviction  for  the 
theft  of  a  horse.  There  are  six  counts  in 
the  indictment,  but  we  presume  appellant 
was  convicted  on  the  third,  which  aliened 
that  be  took  the  animal  from  the  posaea- 
sloo  of  Hooten,  who  was  holding  the 
same  tor  Spruii,  the  owner.  The  evidence 
shows  that  the  animal  was  In  tbe  posses- 
sion of  Hnoten  when  taken.  Appellant 
claimed  that  be  had  purchased  it  from 
Hooteii,  and  be  did  not  deny  taking;  tbe 
animal.  Hooten  denied  having  sold  the 
animal  to  appellant.  About  tbe  Ist  of 
May.  1889,  appellant  took  the  borae  and 
carried  it  across  tbe  Colorado  river  into 
San  Saba  county,  where  he  deilrered  it 
to  one  Cole,  a  relative  of  Hootea,  and 
who  was  agent  for  one  Buchanan,  in 
part  payment  of  a  note  owing  by  ap- 
pellant to  Buchanan.  While  on  bis  way 
to  Buchanan's,  leading  the  horse,  ap- 
pellant met  Hooten,  Frank  Means,  (who 
Is  since  dead.)  Martin,  Alexander.  D.  Mc* 
Anelly,  and  Ned  McAnelly.  Hooten  anw 
defendant  pass,  leading  the  mare,  bnt 
when  on  the  stand  testified  "  that  be  did 
not  stop  him,  or  say  any  thing  to  iilm," 
giving  as  a  reason  that  Means  told  bim  to 
keep  bis  moutb  shut;  to  let  the  matter 
alone;  he  would  attend  to  it.  Hoocen 
also  states  tbat  be  did  not  tell  Wallace 
afterwards,  about  the  1st  of  June,  that  he 
did  not  know  where  tne  mare  waR,  bat 
told  bIm  she  was  gone  off  of  tbe  range. 
This  was  after  he  had  seen  Cbuik  witli  the 
mare.  Tbat  be  knew  Chalk  had  taken 
the  mare  off  when  he  told  Wallace  tbatsbe 
was  not  on  the  range,  bat  tbat  he  did  not 
tell  Wallace  that  he  had  seen  Chalk  witb 
the  mure,  and  that  Frank  Means  is  now 
dead.  Wallace,  county  commissioner, 
stated:  "I  turned  the  mare  (an  estray) 
over  to  Sprull  to  take  care  of  until  she  was 
sold  some  time  early  in  'K9.  Sprail  ksft 
this  county,  and  went  went,  and  did  not 
get  buck  until  December.  I  bi;gan  inquir- 
ing about  tbe  mare  a  short  time  beifore 
the  day  of  sale.  I  could  find  no  one  who 
had  seen  ber  on  the  range.  I  heanl  that 
Spruii  had  left  his  stock  and  this  mare  in 
tbe  care  of  Hooten.  I  met  Hooten  a  day 
or  two  before  the  day  of  sale,  or  a  few 
days  thereafter,  and  asked  him  what  bad 
become  of  tbe  mare,  and  he  said  he  bad 
not  seen  her  for  several  weeks.  He  did 
not  know  what  had  become  of  her.  Tbat 
the  labt  time  he  had  seen  her  slie  was  witb 
a  paint  horse  of  Sprall's ;  •  •  •  and  be 
had  not  seen  or  heard  of  tbe  mare  sinee. 
Tbat  she  was  not  in  the  range.  •  •  • 
That  be  had  not  seen  the  mare  since  be 
took  up  tbe  paint  horse,  and  that  be  ex- 
pected she  had  strayed  away.  He  never 
had  any  conversation  about  tbe  mare  at 
my  house. " 

If  Chalk  took  the  mare,  she  was  taken 
from  the  poHseaelon  of  Hooten.  Was  she 
taken  with  his  consent?  Thongb  this  is 
denied  by  Hooten,  the  above  facts  tend 
strongly  to  prove  that  she  was.  The  har- 
den id  on  tbe  state  to  prove  be.vond  a  rea- 
sonable doubt  that  she  was  taken  with- 
out bin  consent.  Was  this  done?  If  so. 
It  is  not  at  all  probable  tbat   it   was  so 
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pruven  by  tbe  <°«stimon7  ot  Houten  alone. 
Cole's  testimony  must  have  great\j  aided 
that  of  Hooten.  But  It  may  be  contended 
that  both  Hooten  and  Chalk  were  guilty 
of  the  theft  of  the  mare.  This  theory  of 
the  case  is  struugly  supported  if  Chalk 
knew  tliat  the  mare  was  not  the  property 
ot  Hooten.  But,  if  tbe  state  relies  upon 
this  theory,  there  was  error  in  not  charg- 
ing as  to  the  necesalty  of  corroborating 
an  accomplice.  It  may  be  contended 
that,  as  Hooten  was  in  posHession  of  the 
mare,  he  could  not  be  an  accomplice. 
Thifl  proposition  is  unsound,  because  he 
was  bailee.  Chalk  having  obtained  pos- 
SPSHion  with  Hooten's  cuosent,  he  could 
not  be  convicted  of  theft  under  this  indict- 
ment, though  he  and  Hooten  Intended  to 
fraudulently  appropriate  the  mare.  We 
have  seen  that  the  testimony  of  Cole  must 
have  so  assisted  that  of  Hooten  as  to  se- 
cure a  verdict.  What  wati  his  evidence? 
He  states  that  be  did  not  know  the  mare, 
aud  that  appellant,  at  tbe  time  he  deliv- 
ered her  to  him,  stated  that  be  got  tbe 
mare  from  the  Brown  boya. 

Appellant's  motion  tor  a  new  trial 
should  have  been  granted  because  of  the 
evidence  of  Brownlee  Hobbs  Scot,  C.  D. 
and  .r.  £.  Basten.  D.  C.  Ward,  and  O.  D. 
Waid.J.  K.  Aiken,  and  J.H.  Morris.  The 
testimony  was  discovered  after  trial,  and 
was  material,  not  for  tbe  purpose  of  im- 
peaching Cole  alone,  bat  It  tended  toshow 
that  If  there  was  crime  Cole  knew  it  when 
he  received  the  mare,  knowing  that  she 
was  tbe  estray,  and  that  appellant  had 
not  got  her  from  the  Brown  boys.  The 
iudgraent  ia  reversed,  and  tbe  caaae  re- 
manded. 

White,  P.  J.,  concara.  Datidson,  J., 
absent. 


Whitlow  v.  State. 
(Court  of  Appeals  of  Texaa.    March  38, 1863.) 

ThBFT — EVIDBHOB— VbSOS  — AOOOMPLIOB    TESTI- 
MONT. 

1.  The  indlotmant  charged  defendant  with 
Uie  theft  of  an  aninukl  belonging  to  one  F.,.  who 
testified  that  the  animal  taken  '^  woola  have  t>een 
'.wo  yeats  old  in  the  sommer  of  1890, "  and  had 
only  one  brand,  and  that  was  A  F,  of  medium 
3ize.  The  evidence  showed  that  the  animal  sold 
by  defendant  was  a  yearling,  and  would  not  be 
"two  years  old  In  the  summer  of  1S90;"  that  It 
had  an  unusually  large  A  F  brand,  and  also  an 
I  C  brand.  Held,  that  the  evidence  failed  tu 
support  the  oonvictiOD. 

3.  Where  tiie  evidence  failed  to  show  that  the 
animal  was  taken  witbin  tbe  county  laid  in  the 
indictment,  the  venue  was  not  sufficiently  esiab- 
lisbed. 

8.  Where  the  evidence  showed  that  tbe  three 
witnesses  on  whose  testimony  defendant's  con- 
viction mainly  rested  were  accomplices  if  the 
offense  was  committed,  the  court  eired  in  refus- 
ing to  charge  tbe  jury  that,  if  either  or  all  the 
witnesses  were  accomplioes,  defendant  could  not 
be  convicted  on  the  testimony  of  the  accomplice 
nnjess  it  was  corroborated  by  other  evidence; 
and  that  the  testimony  of  one  accomplice  was  not 
corroborative  of  that  of  another. 

Appeal  irom  district  court,  Parker  eoau- 
ty ;  J.  W.  P4TTSU80.>«,  Jadge. 

J.  O.  Whitlow  was  convk;ted  of  larceny, 
and  appeals.    Reversed. 

Lanliom,  Stepbeaa  &  Moaelejr,  for  appeU 
v.l88.w.no.ll— 55 


lant.    Rkihard  H.  Harrltoa,  Ami.  Attj. 
Uen.,  tor  tbe  State. 

Wbitb,  P.  J.  Tbla  la  an  appeal  from  a 
judgment  of  conviction  in  the  court  below 
for  the  theft  of  an  animal  alleged  to  be  the 
property  of  one  A.  F.  Folly.  Theconviction 
rests  mainly  upon  the  testimony  of  one 
DaveKyleand  his  wifeand  big  brother  Dick 
Kyle.  According  to  the  testimony  ot  these 
pai  ties,  Whitlow  sold  the  animal  In  ques- 
tion to  Dave  Kyle,  and  authorlced  bim  to 
kill  it;  and  that,  after  It  was  slaughtered 
by  Kyle,  who  seems  to  have  been  In  the 
butchering  business.  Whitlow  received  a 
part  of  the  proceeds  of  the  sale  of  said 
animal.  We  are  ot  tbe  opinion  that  the 
evidence  is  too  Inconclusive  and  nnsatls- 
factory  as  to  the  identity  ot  the  animal 
claimed  to  have  been  killed  by  th<»  Kylea 
and  the  one  charged  in  the  Indictment  to 
have  been  stolen  from  Fol^.  No  witnesa 
identified  the  animal  found  in  Whitlow's 
pasture  and  killed  as  the  Folly  animal. 
Folly  and  Atchison  testified  that  the 
animal  alleged  to  have  been  stolen  wonld 
have  been  two  years  old  In  the  summer  of 
1890,  and  had  only  one  brand  on  It,  which 
was  \  F,  and  was  a  medium-sized  brand  ; 
that  it  was  the  brand  of  Folly,  but  that 
the  said  Folly  brand  was  not  a  recorded 
brand.  On  the  other  hand,  the  evidence 
as  to  the  animal  killed  by  Kyle  shows 
that  It  was  a  yearling,  similar  in  color 
and  description,  except  that  it  was  not  a 
two-year-old  In  the  summer  of  1S90;  that 
It  had  an  unusually  large  A  F  brand  on 
It,  and  also  a  dim  10  brand  on  the  hip. 
The  proof  tends  to  show  that  when  this 
latter  yearling  was  turned  In  Whitlow's 
pasture  he  was  in  doubt  as  to  whether  It 
was  his,  and  he  told  Dave  Kyle  not  to  kill 
It,  as  it  was  probably  an  estray.  Again, 
the  proof  talis  to  show  that  said  Whit- 
low's pastnre,  into  which  the  animal  was 
driven  and  subsequently  killed,  was  In 
Parker  county,  and  It  did  show  that  this 
paatore  was  entirely  out  of  and  beyond 
tbe  range  ot  the  animal  lost  by  Folly. 
The  venue  of  the  otfensn  consequently 
does  not  appear  to  have  been  sufficiently 
established  as  laid  in  the  Indictment. 
Again,  It  appears  from  tbe  evidence  that 
the  Kyles  were  all  accomplices  In  the 
offense,  It  one  was  committed.  In  tbe  klll- 
ing  of  the  animal.  Tbe  court  charged  the 
abstract  law  with  regard  to  accomplice's 
testimony,  but  refused  to  apply  It  directly 
to  the  Kyle  witnesses,  or  either  of  them, 
as  requested  by  tbe  defendant,  who  asked 
a  requested  Instruction  as  follows,  which 
the  court  refused  to  give,  to-wlt:  "If  yon 
believe  that  either  or  all  tbe  Kyle  witness- 
es were  accomplices  In  the  commission  of 
the  offense  charged,  it  an  offense  was  com- 
mitted, then  you  cannot  convict  blm  on 
the  testimony  of  such  accomplice  or  ac- 
complksea  onlasa  bis  or  ber  or  tbeir  evi- 
dence Is  corroborated  by  other  evidence 
tending  to  connect  the  defendant  with  tbe 
commisBlon  of  the  offense;  and  the  cor- 
roboration Is  not  sufflclent  If  It  merely 
shows  tbe  commission  ot  theoltenae;  nor 
can  tbe  Kyles,  if  they  be  accomplices,  cor- 
roborate each  other;  and,  though  their 
testimony  may  agree,  yet,  If  they  are  ac- 
complices, such  corroboration  Is  not  suffl- 
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ctont. "  We  are  of  oplolon  that  the  cunrt 
erred  in  refoelng  to  give  this  instractlon. 
AH  the  circnDiBtanceB  tend  most  BtronKly 
to  show  that  Dave  Kyle  was  an  accom- 
plice to  any  crime  that  may  have  been 
committed  in  regard  to  the  animal.  For 
the  errors  above  pointed  out,  the  jadK- 
ment  la  reversed,  and  the  cause  remanded. 

HoBT,  J.,coocar8.    Davidson,  J,  absent. 


Andehbon  v.  Statk. 
(.Court  <(f  Appeals  of  Texai.  Harcb  28, 1892. ) 
Faub  Fackiho — IsTtm  to  Dbfbiud— Evidencb. 
On  a  trial  for  knowingly  selllnR  100  bales 
of  dirt-packed  cotton,  with  Intent  to  defraud, 
where  the  evidence  fail*  to  ahow  that  defend- 
ant knew  that  the  cotton  was  falae  packed,  or 
was  in  possession  of  such  facts  as  cbarfred  him 
with  the  duty  of  making  inquiry  or  examination 
as  to  its  oonditlon,  a  judgment  of  conviction  will 
be  reversed. 

Appeal  from  Navarro  county  court; 
John  H.  Ricb,  Judge. 

Conviction  of  J.  P.  Anderson  tor  know- 
ingly  selling  100  bales  n(  dirt-packed  cot* 
ton  with  Intent  to  defraud.  Defendant 
appeals.    Reversed. 

SImklas  A  Neblett,  for  appellant.  Rich' 
ard  H.  Harriaon,  Asst.  Atty.  Gen.,  lor  the 
State. 

Hurt,  J.  The  appellant  Is  convicted  of 
knowingly  selling  100  bales  of  dirt-packed 
cotton  with  intent  to  defraud.  The  only 
question  in  the  case  necessary  to  be  con- 
sidered la  as  to  the  sufficiency  of  the  evi- 
dence to  support  the  conviction.  The  gist 
of  the  otfense  is  the  Intent  to  defraud,  and. 
In  order  to  sustain  the  conviction,  it  musit 
appear  that  the  defendant  sold  the  cotton 
with  such  intent.  Can  there  be  such  In- 
tent to  defraud  unless  the  defendant  knew 
that  the  cotton  was  false  packed,  or  was 
In  posBesBlou  of  such  facts  as  visited  upon 
bim  the  duty  of  making  Inquiry  or  exam- 
ination aa  to  the  condition  of  the  cotton, 
and  he  failed  to  maku  snch  examination 
or  inquiry  ?  We  think  not.  If  the  defend- 
ant, not  knowing  that  the  cotton  was 
false  packed,  sold  the  same  in  good  faith, 
believing  It  to  be  properly  packed,  It  can- 
not be  said  that  the  Bule  was  made  to  de- 
fraud. The  burden  was  upon  the  state  to 
show  the  traudnlent  intent.  Without  rc^ 
citing  the  evidence,  we  are  of  opinion  that 
it  was  not  shown  at  the  time  of  the  sale 
that  defendant  bad  knowledge  that  the 
cotton  was  false  packed,  or  tiiat  the  clr> 
4>nraBtances  weresuch  as  charged  blra  witji 
notice  of  its  conditions,  and  made  his  tail. 
nre  to  examine  Into  It,  or  disclose  his  in- 
formation, proof  of  his  Intent  to  defraud. 

Reversed  and  remanded. 

Wbitb,  p.  J.,  concnrs.  Davidson,  J., 
absent. 


Gdlp,  C.  ft  S.  P.  Rt.  Co.  v.  Ryan. 

(Court  tf  AppeaXs  of  Texas.    Uarch  SS,  18B8.) 

Cabrtiho  Passexoer  betoxd  Station — Damaobs. 

1.  In  an  action  for  damages  against  a  railroad 

company  for  carrjring  plaintiff  beyond  bis  station, 

it  appeared  that  be  knew  when  he  bongbt  his 


ticket  that  the  station  was  a  flag  station,  wliere 
trains  stopped  only  on  notice  to  the  conductor: 
that  he  neitner  uotmed  him  nor  any  employe  of 
the  company,  and  he  was  carried  two  miles  be- 
yond the  station  before  he  notified  any  of  the 
employes  sb  to  where  he  wanted  to  get  off;  that 
tha  conductor  then  proposed  to  catry  plaintiff  to 
the  next  station,  which  was  four  miles  furtber, 
or  put  him  off  there;  aad  that  he  agreed  to  get 
off,  and  walk  back.  Plaintiff  testified  that  he 
was  not  sick,  and  felt  no  ill  effects  from  walk- 
ing. The  weather  was  pleasant,  and  the  road 
dry,  and  be  got  oS  the  train  about  sundown. 
Held,  tbat  the  evidence  did  not  support  a  verdict 
for  plaintiff. 

2.  Plaintiff  being  an  able-bodied  young  man, 
the  verdict  and  judgment  for  f50  were  excessive. 

Appeal  from  Rurleaon  county  court; 
John  Ai.bxandrb,  Judge. 

Suit  by  Theodore  Byan.  by  hia  next 
friend,  against  the  Golf,  Colorado  ft  Santa 
Fe  Railway  Company,  to  recover  dam- 
ages for  carrying  plaintllt  beyond  his  sta- 
tion. Verdict  and  Judgment  for  plalnrifl. 
Defendant  appeals.  Reversed  and  re- 
mnuded. 

J.  W.  Terry  and  U.  I.  PbUllpa,  tor  ap- 
pellant. 

Whitr,  p.  J.  This  was  a  ault  for  dam- 
ages against  the  railroad  tor  carrying  the 
appellant  beyond  his  station.  Appellant 
bought  a  ticket  for  a  station  called  "Da- 
vidson Switch."  It  was  a  flag  station, 
where  tralna  did  not  atop  nnlesa  some  re^ 
quest  was  made  upon  the  conductor  to  do 
so.  Appellant  knew  that  the  station  waa 
a  flag  station,  and  knew  the  regulations 
with  regard  to  stoppage  of  trains  for  pas- 
sengers to  get  off.  When  the  train  paaaed 
the  station,  appellant  did  not  notify  tbe 
conductor,  who  had  not  yet  taken  up  his 
ticket,  nor  any  employe  of  the  company 
that  be  desired  to  get  otf,  and  he  waa  car- 
ried two  miles  beyond  tbe  station  before 
he  notifled  any  of  the  employes  that  Da- 
vidson station  was  the  place  at  which  be 
wished  to  get  off.  Tbe  conductor  then 
proposed  to  carry  bIm  to  Lyons  station, 
four  or  Ave  miles  further,  or  to  put  him 
off  there :  and  he  agreed  to  get  o0,  and 
walk  back  to  Davidson  station.  He  says 
In  his  testimony  that  he  was  somewhat 
bothered  when  he  got  off  the  train,  and 
was  somewhat  tired  when  he  got  back  to 
the  Hwltch,  but  that  he  waa  not  sick  tbat 
night  nor  the  next  day.  and  felt  no  III 
effects  from  walking.  He  was  not  fright- 
ened nor  excited,  but  Just  a  little  bothered. 
The  weather  was  pleasant,  and  the  road 
dry  and  graveled.  He  got  ott  tbe  train 
about  sundown. 

We  are  of  opinion  that  tbe  verdict  is 
contrary  to  the  law  and  evidence.  It  wor 
the  doty  of  pliilntlfl  to  hare  nntl fled  the 
officers  of  the  train  that  he  desired  to  stop 
at  Oavidson  switch,  and  thereby  prevent 
being  carried  beyond  the  statl<»n.  This 
he  did  not  do,  and  the  evidence  falls  to 
show  the  want  ot  due  diligence  on  the 
part  of  appellant  or  its  employes. 

We  are  also  ot  opinion  that  the  verdict 
and  Judgment  are  excessive.  Fifty  dollars 
for  a  two-miles  walk  on  a  pleasant  even- 
ing to  n  stout,  healthy,  able-bodied  yonng 
man  about  18  years  of  age,  and  who  feels 
no  111  effects  from  said  walk,  save  he  Is 
a  little  bothered  in  his  mind,  and  tired. 
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is,  we  think,  exeeaalre.    Judgment  la  re- 
versed, and  canse  remanded. 

Hoar,  J.,  conenrs.   Datiimom,  J.,  absent. 


Simmons  ▼.  Tatlob. 

{Supreme  Court  vj  Tennessee.    Uaroh  33, 1893.) 

Un-AWFUL  Dbtainxb— Cbbtiorabi  avd  Bufbbsb- 
DBAS  Bonds — Rbcotbbt  or  Rxht  — Rbs  Jddi- 

OATA. 

Dnder  Acta  1842,  c.  86,  {  6,  as  amended 
bT  Acts  1809-70,  c.  67,  %  3,  (Code  Mill.  &  V.  H 
4093,  4094,)  authorizing  the  removal  to  the  oir- 
cult  ol  an  action  of  unlawful  detainer  by  writs 
of  certiorari  and  supersedeas  on  the  Kiving  of  a 
bond  to  C07er  oust*  and  damages,  and,  In  case  de- 
fendant be  applicant,  the  value  of  the  rent  during 
litigation,  and  providing  that  if,  on  a  removal 
b>  defendant,  the  jury  find  that  plaintiff  is  enti- 
tled to  possession,  they  "shall  ascertain  and  And 
the  value  of  the  rents"  during  the  time  plaintiff 
has  been  kept  out  of  possession,  and  "the  court 
shall  give  judirment  u^inst  defendant  and  his 
sureties  accordingly, "  plaintiff,  after  obtaining 
a  judgment  for  possession  and  costs,  cannot  sue 
on  the  bond  for  the  rents  during  the  litigation, 
though  he  presented  no  claim  therefor  in  the  for- 
mer action. 

Brror  to  circnit  court,  Franklin  county; 
M.  D.  iiMALLMAN,  Jud^e. 

Action  by  Dick  Taylor  against  John 
Simmons.  From  a  Judgment  reversing  a 
jadgment  of  a  Justice  of  the  peace  In  (avor 
ot  defendant,  defendant  appeals  in  error. 
Reversed. 

J.  U.  Smith,  tor  plaintiff  In  error. 
Jamea  Tnmey,  for  defendant  In  error. 

Caldwell,  J.  This  is  an  action  on  a 
certiorari  and  Bupemedeas  bond.  Dick 
Taylor  rented  a  house  and  lot  in  Win- 
chester to  Scott  Davis.  After  the  expira- 
tion of  the  contract,  be  commenced  an  ac- 
tion of  unlawful  detainer  before  a  Justice 
of  the  peace  to  recover  possession  of  the 
property.  Tbe  magistrate  rendered 
Jadgment  in  his  favor,  and  awarded  a 
writ  of  possession.  Thereupon,  Duvis 
filed  his  petition  in  tbe  circuit  court,  and 
obtained  writs  uf  certiorari  and  super- 
sedeaa,  executing  proper  bond  with  John 
Simmons  as  surety  thereon.  The  rase 
was  tried  before  court  and  Jury,  resulting 
In  verdict  and  Judgment  in  lavor  ol 
Taylor.  Tbe  present  action  was  brought 
before  a  Justice  of  the  pence,  upon  the 
certiorari  and  svperserieas  bond  exe- 
cated  in  that  case,  to  recover  the  rental 
vaino  of  tbe  house  and  lot  during  the 
pendency  of  that  suit  In  the  circuit  court. 
Tbe  magistrate's  Judgment  was  adverse 
to  Taylor,  and  he  appealed  to  tbe  circuit 
court.  Tbere  verdict  and  Judgment  were 
in  Taylor's  favor  for  $25.33.  From  that 
Judgment,  Simmons  appealed  In  error  to 
tbis  court. 

What  Is  the  legal  effect  of  tbe  Judgment 
f  D  tbe  former  suit  upon  tbe  right  of  plaln- 
tlfl  to  the  recovery  sougnt  In  this  case? 
Counsel  of  plaintiff  in  ermr  contends  that 
tbe  Judgment  In  that  suit  concludes  tbe 
qaestion  of  rents,  and  effectually  bars  tbe 
present  action;  while,  on  the  other 
hand.  Taylor's  counsel  insists  that  as  a 
naatter  ol  fact  the  question  o(  rents  was 
not  considered  in  tbe  other  salt,  and  that. 


therefore,  it  is  open  tor  adjudication  In 
this  action.  Tbere  is  no  affirmative  proof 
that  any  issoe  was  formed  or  controversy 
raised  with  reference  to  the  matter  ot 
rents  in  the  former  suit.  The  record  In 
that  case  does  not  show  that  thequestion 
was  considered  by  the  Jury  or  adjudicated 
by  tbe  court.  The  verdict  was  general, 
tbe  jury  simply  finding  "the  matters  in 
controversy  In  favor  of  tbe  plaintiff, " 
Taylor;  and,  upon  that  verdict,  tbe 
court  simply  adjudged  "costs"  against 
Davis  and  his  surety,  and  awarded  a  writ 
of  possession  in  favor  of  Taylor.  It  is 
plausibly  argued,  aud  may  be  conceded, 
that  as  a  matter  of  fact  the  question  of 
rents  was  not  adjudged  In  that  case;  but 
whether  the  judgment  there  rendered 
should  be  held  to  operate  In  law  as  res 
adjudieata  ot  that  question,  and  thereby 
preclude  Taylor  from  maintaining  this 
action.  Is  not  so  easily  decided,  and  does 
not  necessarily  depend  upon  that  propo- 
sition. The  trial  Jndge  Instructed  the 
jury  that  the  present  action  could  be 
maintained,  and  that  plaintiff  was  en- 
titled to  recover  rents  accraing  while  the 
former  suit  was  pending,  if  they  should 
find  that  "the  question  ol  rents  was  not 
settled"  In  that  case,  and  that  tbe  rents 
bad  not  ottierwise  been  paid. 

By  Act  1835,  c.  8.5,  S3  1.  2,  (Car.  ft  N.  St. 
p.  848,)  a  person  seeking  oertiOTnrl  and 
saperaedeas,  in  an  action  of  forcible  entry 
and  detainer,  or  of  unlawtnl  detainer, 
was  required  to  give  houA— First,  for 
costs  and  damages  resulting  to  the  ad- 
verse party  from  the  wrongful  prosecution 
ot  such  writs;  and,  secondly,  "to  pay  aud 
satisfy  the  defendant  in  damages  for  tbe 
wrongful  detention  ot  the  premises. "  A 
bond  executed  under  that  statute  was 
severable,  and  afforded  proper  foundation, 
If  breached,  for  two  distinct  judirments 
In  separate  actions, — one  being  based 
upon  the  former  and  the  other  upon  the 
latter  condition  in  the  bond.  A  Judg- 
ment in  the  tirstsuitagalnsttbe  petitioner 
and  his  surety  tor  costs,  and  awarding 
a  writ  of  possession,  as  In  tlie  case  now 
under  consideration,  did  not,  under  that 
statute,  preclude  a  separate  and  distinct 
action  by  the  landlord  npon  the  bond 
to  recover  "damages  for  tbe  unlawful 
detention  oi  the  premises."  Hurt  v. 
Daugberty,  8  Sneed,  418.  Section  6,  c.  Sa, 
ActH  1842,  met  the  same  purpose  as  the  act 
of  1885, — that  ol  securing  to  the  landlord 
his  rents  as  well  as  costs  of  suit,— by  such 
change  of  phraseology  as  to  require  the 
petitioning  defendant  to  give  bond  In 
double  the  value  of  one  year's  rent  of  the 
premises,  conditioned  to  prosecute  tbe 
certiorari  with  effect,  or  pay  all  costs  and 
damages  arising  from  wrongrully  suing  it 
out.  Nicholson,  St.  167;  Code  1858.  §  8362. 
Tbe  landlord's  protection  was  enlarged 
by  the  second  section  ol  chapter  67,  Acts 
1869-70,  so  as  to  require  petitioner  to  give 
bond  "of  sufficient  amount  to  cover,  be- 
sides costs  and  damages,  the  valne  ot  the 
rent  of  the  premises  during  the  litlga- 
tlnu."  Code,  (Thomp.  ft  S.)  §  83T3a,  (Mill. 
ft  V.)  S  4093. 

Such  was  the  law  when  Davis  gave  tbe 
bond  upon  which  tbe  present  action  Is 
based,  and  snch  is  the  legal  effect  ot  the 
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obligation  on  whicb  appellant,  Slmmona, 
became  aurety.  ThonRta  the  same  in  ex- 
tent, covering  both  cuats  and  renta,  bis 
obligation  la  not  aeverabie,  as  were  bonda 
executed  under  the  uct  of  lWi5:  and,  be- 
aides  that  dltterenee,  the  remedy  on  cer- 
tiorari and  Bttpertiedeaa  Honda  waa 
changed  after  the  paaaage  of  that  act. 
The  alxth  aection  of  chapter  86,  Acta  1843, 
(in  addition  to  the  reiiairement  that  the 
bond  Hhould  be  In  donble  the  value  of  one 
year'H  rent  of  the  premlaea,)  provided  that 
'K  the  defendant  ahuuld  obtain  the  cer- 
tiorari, and  upon  the  trial  In  the  circuit 
coort  thejnry  ahonld  find  that  the  plain- 
tiff ia  entitled  to  poRaeaalon  of  the  land, 
they  Hhall  ascertain  and  Hnd  the  value  of 
the  reuta  during  the  time  the  plaintiff  has 
been  kept  out  of  poaaeseion ,  and  tbeconrt 
ahall  slve  Judgment  againat  the  defendant 
and  his  aecnrltiea  accordingly."  Niohol- 
aon,  St.  167.  Thia  latter  provision  waa 
carried  into  the  Code  of  1S58.  at  section 
3368.  and  ia  found  in  the  compilation  by 
Mllliben  ft  Vertrees  at  aection  4094.  It  ia 
now  the  prerailing  law  on  that  subject. 
Manifestly  the  ubject  of  the  legislature 
waa  thereby  to  provide  for  and  require  a 
toll  and  complete  adjudication  of  the  qnea- 
tlun  of  rents  in  the  pending  auit,  without 
turning  the  parties  over  to  a  second  lltl- 
cation  about  it.  The  remedy  thus  given 
to  exclualve.— the  only  one  left  or  allowed, 
at  least  so  tar  as  liability  upon  the  bond 
la  concerned.  The  terms  of  the  atatute  are 
mandatory.  They  require,  in  the  given 
case,  that  the  Jury  "shall  ascertain  and 
find  the  value  of  the  rents,"  and  that  "the 
court  ahall  give  Judgment  against  the  de- 
fendant and  his  aecuritiea  accordingly." 
This  means,  of  course,  that  the  party 
claiming  rents  shall  submit  the  question 
upon  such  proof  as  he  may  deaire  or  be 
able  to  produce,  and  that  when  he  has 
done  that,  and  the  other  party  has  intro- 
ilaced  his  proof,  the  Jury  shall  make  due 
return  on  the  matter  In  their  verdict,  and 
the  coort  shall  embrace  it  in  its  Judgment. 
The  policy  is  a  wise  one,  tending,  as  It 
does,  to  prevent  a  multiplicity  of  suits. 
Taylor  could  and  shonld  have  presented 
his  demand  for  rents  in  the  former  anit. 
Whether  he  In  fact  did  so  or  not  is  imma- 
terial in  this  case.  It  he  did,  the  verdict, 
failing  to  find  anything  due  him.  Is  con- 
clusive against  him.  If  he  did  not,  he  Is 
equally  concluded  by  his  failure  to  avail 
himaelf  of  the  only  remedy  the  law  gives 
him  upon  thebond.  See  Welgund  v.  Mala- 
testa.  6  Cold.  366.  The  case  under  consid- 
eration is  not  controlled  by  the  case  of 
White  V.  Bowman,  10  Liea,  65,  wherein  it 
waa  decided  that  an  action  at  law  might 
be  maintained  upon  an  injunction  bond. 
The  certiorari  and  aapersedeas  bond.  In 
one  and  the  same  instrument,  covers  both 
costs  and  damages,  and  unde"  the  present 
law  Is  no:  severable.  While  in  caae  of  in- 
junction the  costs  are  covered  by  a  prose- 
cution bond,  (Code,  §  .SIH?,)  and  damages 
are  secured  by  an  Injunction  bond,  (Code, 
S44S9,)  which  Is  an  entirely  distinct  obiiga- 
tton.  and  may  have  different  sureties.  The 
liability  upon  the  injunction  bond,  but 
sot  upon  the  prosecution  bond,  may  be 
ascertained  and  enforced  by  a  reference  in 
the  injunction  salt  Itself,  (Code,  J  4449,)  or 


by  an    independent  actloo   at  law,    flO 
Lea,  55.)    Kevarae  and  remand. 

TcBNEr,  C.  J.,  being  related  to  ona  of 
the  parties,  did  not  sit  in  this  case. 


SPURt.ocK  v.  Bbown  et  aL 

(Supreme  Court  oj  Tennecsee.    Fab.  87,  1889l) 
Aktbsoptial  BBTTLsmxT— Sctt  to  Sbt  Abisb— 

MUTOAI.  HiSTAKB — CONBIDKBATION — EviDBKCB. 

1.  A  free  and  unqualified  admission  is  the 
highest  evidence,  and  can  be  overcome  only  by 
full  and  unquestionable  proof.  Therefore,  in 
a  suit  in  equity  by  a  widow  to  set  aside  an 
antenuptial  contraut,  whereby,  in  considera- 
tion 31  a  life-estate  in  oertain  lands  of  her 
husband,  slie  reliaquisbed  all  her  dower  and 
homestead  rights,  the  presumption  that  she  bad 
read  and  understood  the  contract,  raised  by  the 
fact  that  it  was  extremely  simple,  and  by  her  ad- 
mission, oorroborated  by  the  two  attesting  wit- 
nesses, that  she  bad  the  contract  in  her  posses- 
sion for  ii5  minutes,  and  that  she  told  said  wit- 
nesses that  she  liad  read  It,  cannot  be  overcome 
by  her  testimony  that  she  did  not  in  fact  read  it, 
though  corroborated  by  two  witnesses  who  testify 
that  she  told  them,  on  the  same  day,  that  she  had 
signed  the  paper  without  reading  it. 

8.  Though  the  husband  was  worth  $100,000. 
and  the  contract  secured  to  the  wife  a  life  estate 
in  property  worth  only  18,000;  though  the  mem- 
orandum furnished  by  the  hasband  to  the  attor- 
ney who  drew  the  contract  contained  only  a  de- 
soription  of  the  land,  a  provision  for  a  lite  estate 
in  the  wife,  and  a  dispositioii  of  the  remainder: 
though  a  parchaser  of  other  land  from  the  hus- 
band testified  that  the  husband  said  his  wife 
needed  not  to  sign  the  deed,  as  he  had  made  a 
contract  with  her  "so  as  to  save  her  from  having 
to  sign  deeds;"  and  though  another  purchaser 
testified  that  the  hnsband  said  tluthe  had  signed 
a  paper  of  alraut  CSII,000  to  her,  ao  that  she  woold 
not  "hare  to  go  all  over  the  state  aod  oonnty 
signing  of  his  deeds,"— yet  evidenoe  that  the 
husband  was  a  successful  business  man,  con  pled 
with  the  testimony  of  the  attorney  that  tlie  has- 
band faid  the  contract  was  drawn  according  to 
the  agreement,  and  testimony  that  tlie  husband 
had  several  times  stated  that  he  had  secured  his 
property  to  his  relatives,  is  satBctent  to  ahow 
that  he  understood  the  effeot  of  Uw  oontract. 

8.  Though  an  antenuptial  contract,  whereby 
a  husband  conveys  a  life-estate  in  land  to  liis 
wife,  and  she  rellnquisbes  her  dower  and  home- 
stead rights,  recites  that  the  consideration  mov- 
ing to  blm  is  the  marriage,  yet,  where  it  recites 
that  the  consideration  to  tiie  wife  is  the  convey- 
ance, the  conveyance  will  be  held  to  t>e  the  sole 
oonsideratioo.    liSA,' J.,  dissenting. 

4.  An  antenuptial  oontraot,  made  after  tlie 
parties  were  engaged,  whereby  tiie  wife,  in  sole 
consideratioQ  of  a  life-estate  In  land  worth9B,0a0, 
relinquishes  all  her  dower  and  homestead  rights 
in  her  husband's  property,  worth  (100,000,  will 
)>e  set  aside  in  equity,  when  it  does  not  afflrm- 
atlvely  appear  that  the  wife  knew  that  the  mar- 
riage would  divest  tier  of  all  right  intS,700whioh 
she  had  previously  loaned  her  luistNuid.  Lxa, 
J.,  dissenting. 

5.  The  subsequent  delivery  by  the  husband 
to  the  wife  of  a  note  for  the  amount  of  the  loan 
did  not  cure  the  defect.    Lia,  J.,  dissenting. 

Appeal  from  chancery  court,  Davidson 
county:  A.n'drbw  Allison, Chancellor. 

Suit  by  Margaret  M.  Sparlock  againat 
C.  P.  Brown  and  othera  to  set  aside  a 
marriage  contract.  Decree  for  complain- 
ant.   Defendanta  appeal.    Affirmed. 

B.  11.  East,  Albert  D.  Markn,  and  B.  F. 
South,  for  appellants.  Vettnea  A  Vap- 
treea,  for  appellee. 
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Dickinson.  Sf>eelal  Judge.  On  January 
4, 1884.  complainant  was  married  to  S.  B. 
Spurlock.  On  December  24, 1883,  after  tbe 
psrtiea  became  engaged,  a  iparriage  con- 
tract W&8  executed  by  complainant,  wbo 
was  then  Margaret  Mallon,  and  Sporloclc, 
by  wbich  be  conveyed  to  ber  an  estate  for 
ber  lite  in  •  bouse  and  lot.  and  she  agreed 
aH  follows:  "And  I,  tbe  said  Margaret 
Mallon.  contract  and  agree  witb  tbe  said 
S.  B.  Spurloclc.  in  consideration  of  the 
above  conveyance,  upon  the  consumma- 
tion of  said  marriage,  to  accept  the  above 
as  my  portion  of  hiB  property,  either  real, 
personal,  or  mixed,  moneys,  choses  in  ac- 
tion, or  accoants.  and  I  do  hereby  relln- 
qalsh  all  my  rights  of  dower  or  homestead 
in  any  real  estate  said  Spurlock  now  has, 
or  may  have;  and.  In  case  said  Spurlock 
should  die  before  1  do,  I  hereby  relinquish 
all  and  every  intei-ent  in  his  estate  I  may 
or  would  be  entitled  to  in  consequence  of 
Raid  tnarrlage."  Complainant  had  been 
in  bnaineeu,  and  had  uccnranlated  about 
93.700,  which  at  tbe  time  this  contract 
-was  made,  and  at  the  time  of  ber  mar- 
riage, was  loaned  to  Spurlock.  Nothing 
-was  said  by  the  contracting  parties  lu  re- 
gard to  this  money,  nor  of  tbe  effect  of  the 
marriage  upon  It.  On  March  18,  1890, 
about  a  year  before  his  death,  he  executed 
and  gave  to  ber  his  note  for  this  money, 
with  Honje  Interest,  aggregating  93,78f>.&0, 
conditioned  that  it  should  not  bear  inter- 
est during  bis  lite.  Spurlock  died  Janu- 
ary 23,  isyi,  leaving  no  descendants.  Re- 
spondents are  hiii  next  of  kin.  His  estate 
at  his  death  was  worth,  net,  about  9100,- 
000.  If  there  were  no  marriage  contract, 
complainant,  as  sole  distributee,  and  for 
dower,  would  soceeed  to  an  estate  worth 
about  fiiO.OOO. 

She  flled  her  bill  setting  up  these  rights. 
In  it  she  dIscloHes  the  marriage  contract, 
and  attacks  its  validity  as  a  bar  to  her 
claims.  Tbe  answer  specltlcally  denies 
every  material  allegation  of  the  bill,  and 
controverts  every  proposition  of  law  re- 
lied on  by  complainant.  It  avers  that 
she  executed  the  contract  freely,  onder- 
Rtandlngly,  and  for  a  sufScIent  considera- 
tion. It  relies  upon  the  contract  as  an 
equitable  barto complainant's  legal  rights 
In  Spurlock's  estate.  At  the  .time  of  the 
marriage  complainant  was  about  40  years 
at  age.  She  was  a  divorced  woman,  and 
ber  bosband  was  then  living.  She  had 
two  children  by  this  husband,  but  both 
are  dead.  Her  lite  had  been  a  severe 
Btrnggle.  She  married  in  Ireland  at  16, 
and  soon  thereafter,  being  deserted  by  ber 
husband,  went  by  a  sailing  vessel  to  Aus- 
tralia, where  she  supported  herself  for  six 
years  as  a  domestie  servant.  She  re- 
turned to  Ireland,  and  then,  a  reconcilia- 
tion having  taken  place.  Joined  ber  bus- 
band  in  Nashville.  She  procured  a  divorce 
from  him  on  tbe  ground  of  his  cruelty.  She 
entered  in  tbe  grocery  business,  catering 
to  those  in  lowi.v  walks  of  life.  She  was 
industrious,  thrifty,  smart,  and  economic- 
al, and,  in  addition  to  supiiorting  herself, 
Hhe  gradually  accumulated  from  the  busl- 
aeaa  which  she  conducted.  The  record 
show*  that  she  was  a  quiet,  unobtraslve 
woman,  and  that  her  reputation  was 
good. 


Spurlock,  at  the  time  of  the  marriage, 
was  about  63.  Early  misfortune  bad 
prematurely  impaired  his  health,  and 
caused  him  to  withdraw  from  social  life. 
He  was  a  wholesale  grocery  merchant, 
and  Mrs.  Mallon  was  his  customer.  He 
knew  her  for  years  before  ber  marriage, 
was  familiar  witb  ber  sarroundlngH,  and 
was  ber  business  adviser.  It  is  In  proof 
that  be  did  not  expect  any  children  from 
the  union.  At  the  time  the  contract  was 
made  he  was  largely  in  debt,  hnt  his  es- 
tate then  was  worth,  net,  fully  as  much 
as  It  wag  at  his  death.  There  is  an  effort 
to  show  thnt  complainant  contrived  the 
marrisKe,  bat  the  proof  does  not  sustain 
it.  His  letters,  written  to  her  two  years 
before  the  marriage,  plainly  maaifest  a 
deep  and  tender  Interest  In  her,  and  be 
was  a  regular  visitor  for  some  months  be- 
fore the  marriage.  Her  origin  and  ante- 
cedents werehumble ;  but  she,  so  far  as  tbts 
reirord  shows,  had  achieved  a  competency 
for  herself  by  ber  own  efforts,  and  had 
maintained  a  reputable  character.  His  an- 
tecedents and  family  position  were  good; 
but,  constrained  by  a  misfortune,  be  bad 
banished  himself  from  the  social  orbit  in 
which  he  might  have  moved.  Hisllfewas 
lonely,  hla  health  impaired,  and  he  was  ap- 
proaching inevitable  decreptitude.  Leav- 
ing out  all  consideration  of  pecuniary 
benefits,  there  certainly  was  no  advantagn 
in  bis  statas  over  hers;  nothing  to  make 
marriage  a  condescention  on  his  part. 
Their  marriage  appears  to  have  been  hap- 
py, and  the  proof  shows  that  she  was  a 
thrifty  and  attentive  wife,  who  nursed 
him  tenderly  In  bis  long  and  painful  sick- 
ness. Comi>lainant  avers  that  she  was 
induced  to  sign  the  Instrument  by  Spur- 
lock, who  represented  to  her  that  it. was 
meant  only  to  save  her  the  annoyance  of 
going  to  the  court-house  to  acknowledge 
deeds  to  bis  property;  and  that  It  did  no' 
cut  her  off,  nor  affect  her  rights  as  wift 
This  direct  charge  of  unmitigated  fraud  ia 
in  strange  contrast  witb  her  repeated  as- 
■ertlons  In  her  testimony  that  Spnrloelc 
was  a  most  honorable  man,  who  never 
did  He  nor  wrong  any  one. 

The  contract  was  written,  at  the  request 
of  HpurUKk,  by  O.  J.Stnbblefleld,  whothen 
was  a  lawyiY  at  Nashville.  He  tesllfles 
that  he  went,  at  Spurlock's  Inatance,  to 
read  and  explain  it  to  Mrs.  Mallon,  and 
that  he  did  so,  and  left  it  with  her,  after 
Spurlock  had  introduced  him,  and  retired. 
She  diiDles  that  there  was  any  such  Inter- 
view. Tbe  law  would  presume  that  sbe 
knew  the  contents  of  the  paper  she  exe- 
cuted. It  appearing  that  she  was  not  illit- 
erate. Sbe  admits  that,  on  the  dB.y  tbe 
contract  was  signed.  It  was  in  her  posocs 
sion  about  25  minutes,  while  Spurlock 
went  to  get  O.  J.  Stubblefleld  and  Hiram 
Stubblefleld  to  witness  it,  and  that  sbe 
told  them,  when  they  came,  that  she  had 
read  the  paper  and  would  sign  it.  Tbe 
paper  Is  so  plain  and  simple  that  any  per- 
son of  ordinary  intelligence  could  under- 
stand that  It  cut  off  all  her  rights  as  wife 
tn  Spurlock's  propert.v.  Complainant  was 
a  person  of  more  than  ordinary  intelli- 
gence, and  for  years  had  saccessfully  en- 
gaged lu  business.  These  two  subscribing 
witnesses  testify  that  shesaM^  before  she 
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executed  it,  tbat  she  bad  read  it  and  do- 
deratood  it.  She  admits  tbat  abe  told 
them  that  ahe  had  read  it.  She  now  says 
tbat  sba  did  not  in  tact  read  it,  and  tbat 
■be  did  not  Icnow  its  conteuts.  An  ad- 
mission, thoagh  not  conclusive  against 
tbe  party  making  it,  (Gardner  t.  Stand- 
fleld'a  Heirs,  12  Heisk.  160;  Rice  r.  Bank,  7 
Humph.  41,)  is,  when  made  freely  and 
without  any  qaallflcation,  the  blKbest  ev- 
idence, (Miller  V.  Denman,  8  Verg.  237.) 
To  overcome  It,  th«  proof  must  be  full 
and  nnqoestionable.  Rice  v.  Bank,  7 
Humph.  41.  Like  other  parol  evidence,  it 
is  subject  to  be  weighed  with  other  proof, 
and  may  be  controlled,  but  it  is  obligato- 
ry it  others,  in  conforming  their  actions 
to  it,  acquire  rights  with  the  knowledge 
of  tbe  person  making  it.  Frazierv.  Bas- 
set, 1  Overt.  290.  This  role  becomes  more 
binding  when  the  admission  is  solemn, 
and  Is  made  the  loiindation  for  tbe  execu- 
tion of  a  written  contract.  To  corrobo- 
rate complainant,  two  witnesses  testify 
that  she  told  them,  on  the  day  tbe  con- 
tract was  made,  tbat  she  had  signed  a 
paper  for  Mr.  Spnrlock  without  reading  it. 
In  Hayes  v.  Cheatham,  6  Lea,  10,  tbe 
court  says:  "The  rule  is  tbat  where  it  is 
attempted  to  be  established  that  the 
statement  of  a  witness  on  oath  is  a  recent 
fabrication,  or  where  it  is  sought  to  de- 
stroy tbe  credit  of  a  witness  by  proof  of 
contradictory  representations,  evidence  of 
his  baying  given  tbe  sameaccount  of  tbe 
matters,  at  a  time  when  no  motive  exist- 
ed to  misrepresent  tbe  facts,  ought  to  be 
received,  because  it  naturally  tends  to  In- 
spire confidence  In  tbe  swum  statement. " 
This  rale  was  approved  In  Oiass  v,  Ben- 
nett, 89  Tenn.  479. 14  S.  W.  Rep.  1086.  It  Is 
sometimes  a  matter  of  nice  jndgmont  to 
determine  that  no  motive  at  a  given  time 
existed  to  misrepresent  thetacts.  It  could 
not  be  assumed  in  this  case  that  no  such 
motive  existed  at  tbe  time  these  declara- 
tions were  made,  tor.  If  tbe  testimony  of 
Q.  J.Stubblefield  that  he  had  read  and  ex- 
plained tbe  contract  to  her  be  true,  then 
these  statements  could  have  been  made 
with  no  motive  except  to  misrepresent 
facts,  and  lay  the  foundation  tor  Just  such 
a  contest  as  this.  But  this  testimony 
does  not  come  within  the  rule,  and  for  a 
more  conclusive  reason.  No  effort  was 
made  to  discredit  her  testimony  as  to 
what  occurred  when  the  contract  was  ex- 
ecuted, and  no  corroboration  on  this  point 
was  needed.  The  attempt  is  on  her  part 
to  show  tbat  she  made  conflicting  state- 
ments, and  to  have  those  made  after  the 
transaction,  and  not  as  a  part  of  the  na 
gestse,  override  a  solemn  admission  made 
by  her  befom  snb<icrlblng  witnesses.  There 
was  no  duress  nor  compulsion  when  she 
made  this  admission.  To  allow  It  to  be 
overridden  bj-  subsequent  conflicting  state- 
ments would  be  to  subvert  the  foundation 
upon  which  all  solemn  contracts  rest. 
There  Is  no  rule  under  which  such  evidence 
would  be  competent.  A  number  of  wit- 
nesses testify  to  conversations  bad  with 
her  during  her  man-laRC,  and  before  any 
question  of  contest  was  mooted,  which 
disclose  that  she  knew  of  the  marriage 
contract,  and  understood  Its  effect  upon 
ber  marital  rights  In  bis  estate.    These 


witnesses  are  interested  and  prejudiced, 
but  BO  Is  she.  The  weight  of  testimony  ts 
strongly  against  her ;  bat  independeot  ot 
it,  and  of  the  evidence  ot  Stabblefleld  tbat 
he  read  and  explained  the  contract  to  ber. 
we  hold  tbat  ber  own  testimony,  and  tbat 
of  the  witnesses  Introduced  to  corrobo- 
rate her,  though  nnexeepted  to,  is  insafll- 
cleut  to  overcome  ber  solemn  acknowledg:- 
ment,  freely  made,  that  she  had  read  tbe 
paper  and  understood  It. 

To  sustain  complainant's  declaration 
that  she  did  not  know  and  was  mialed 
as  to  the  contents  ot  the  contract,  and  (or 
tbe  further  purpose  of  showing  that  it  is 
not  binding  ttecanse  not  within  tbe  con- 
templation of  either  contracting  party.  It 
is  contended  that  Spnrlock  himself  yraa 
ignorant  of  its  real  effect.  It  is  argaed 
that  Stnhbledeld  proves  thatthe  contract, 
as  prepared  by  him,  goes  beyond  the  writ- 
ten memorandum  given  him  by  Spnrlock 
as  a  basis  of  tbe  instrument,  and  that  tbis 
memorandum  did  not  cut  off  ber  marital 
rlgfa  ts ;  and,  further,  tbat  this  fact,  taken 
in  connection  witb  statements  made  by 
Spurlock  to  purcbasers  of  real  estate  from 
him,  fully  demonstrates  that  he  did  not 
understand  that  the  agreement  rut  ber  oft 
from  his  estate,  thus  con  Arming  her  testi- 
mony tbat  he  induced  ber  to  sign  it  by 
stating  that  It  was  a  mere  paper  to  save 
ber  from  trouble  and  annoyance,  and  that 
it  did  not  affect  her  rights  as  wife.  It  Is 
tmethat  Stabblefleld  statesthuttbe  mem- 
orandum fnrntshed  by  Spurlock  only  con- 
tained, so  far  as  be  could  remember,  a 
description  of  the  bounds  of  tbe  lot, a  pro- 
vision for  a  life-estate  in  ber,  and  a  dia- 
positlim  of  the  remainder.  He  states,  far- 
ther, tbat  he  might  not  remember  every- 
thing. He  says  that  Sparlock  came  to 
blm  to  write  a  marriage  contract,  and 
that  he  came  back  in  some  days,  when 
witness  read  to  him  tbe  contract  be  had 
prepared,  it  being  the  same  one  subse- 
quently executed,  and  that  Spurlock  said 
It  was  as  they  had  agreed ;  that  be  then 
asked  Spurlock  what  she  would  live  on, 
and  be  i-epUed  that  she  was  no  pauper, 
and  that  she  had  between  three  and  four 
thousand  dollars  In  his  bands,  beaidea  tbe 
house  be  was  going  to  give  her.  This  wit- 
ness is  disinterested  and  uncontradicted  on 
this  point,  and  his  credibility  is  not  as- 
sailed except  as  to  memory,  and  tbat  not 
successfully.  The  proof  shows  tbat  Spnr- 
lock was  a  successful  business  man,  who 
bad  dealt  frequently  In  real  estate.  It  is 
most  Improbable  tbat  a  man  ot  this  char- 
acter should  have  taken  the  precaution 
of  having  two  witnesses  go  to  ber  home 
to  attest  her  signature  to  an  instrument 
which  was  wholly  tor  her  beneflt,  and  it 
is  still  more  improbable  that  be  did  not 
know  the  contents  of  a  paper  executed  by 
him  on  such  an  occasion  and  with  sncb 
solemnity. 

One  Williams  testified  tbat  he  bought  a 
lot  from  Spnrlock  In  1889,  and  that,  lu  re- 
sponse to  his  Inquiry  as  to  the  necessity 
tor  Mrs.  Spnrlock  to  sign  the  deed,  Spnr- 
lock said:  "No;  that  he  had  a  marriage 
contract  with  his  wife,  which  be  made  so 
as  to  save  her  from  having  to  sign  deeds. " 
This  is  but  a  report  of  a  conversation, 
which  Is  weak  testiraonyj^t  best.    If  he 
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had  said  that  Spnrlock  Btated  he  had  a 
mariiaKe  contract  witD  bis  wife,  and  that 
it  was  so  made  that  ahe  did  not  hare  to 
siicn  deeds,  the  testimony  woald  not  be 
sigrniflcant.  He  not  only  nndertakea  to 
state  the  effect,  which  was  all  that  was 
Important  so  far  as  his  affair  was  con- 
cerned, bat  to  reproduce  langaage  so  nice- 
ly framed  as  to  express  a  purpose  for 
which  the  marriagt>  contract  was  made. 
8uch  testimony  should  be  received  with 
Kreat  caution.  This  witness  reports  Spur- 
lock,  in  the  same  conversation,  as  making: 
sta  tements  in  regard  to  his  provision  tor 
his  wife  which  the  record  shows  to  be  ah- 
Holntely  on  true.  Besides,  he  was  a  reti- 
cent man  about  his  private  affairs,  and  It 
is  most  improbable  that  he  would  have 
been  so  free,  on  such  an  occasion,  with  his 
confidence.  This  witness  is  coutrudicted 
by  Holman,  to  whom  he  claimed  to  have 
repeated  Hpurlock's  statement.  Another 
real-estate  purchaser  testifies  that  Spnr- 
lock said :  "I  have  slicned  a  paper  of  about 
9-35,000  to  her,  that  she  would  not  have  to 
go  all  over  the  state  and  county  signiuK 
of  his  deeds  for  such  land  as  heiiiigbt  sell. 
Tills  testimony  Is  discredited  by  the  state- 
ment that  the  paper  gave  her  935,000, 
which  Spurlock  could  not  have  made  with- 
out telling  a  conscious  falsehood,  and  the 
absurdity  of  sayln;;  she  would  otherwise 
have  to  go  all  over  the  state  to  sign  deeds. 
Indeftendent  of  these  eur-marke  of  inven- 
tion, the  language  as  reported  does  not 
concluoively  declare  the  purpose  for  which 
the  contract  was  made,  but  rather  ex* 
presst's  the  effect.  This  is  nil  the  evidence, 
besides  her  own  testimony, going  to  show 
that  Spnrlock  did  not  knocv  the  scope  of 
the  contract.  It  weighs  for  nothing 
■against  the  testimony  of  Stubblefleld  and 
the  actual  execution  of  the  iustruraent. 
Besides,  Hoke,  who  was  hia  confidential 
clerk  testifies  that  Spnrlock,  on  the  day 
before  his  marriage,  told  bhn  that  he  bad 
entered  into  a  marriage  contract  that 
would  secure  his  property  to  his  relatives. 
Cooley,  a  disinterested  witness,  snys  be 
tntcl  hiro,  after  his  marriage,  that  he 
wanted  bis  property  to  go  to  his  sisters 
and  their  children.  The  fact  of  his  giving 
her  his  note  for  the  money  he  had  bor- 
rowed of  her  when  he  was  very  sick,  and 
after  his  arm  had  been  amputated.  Is  a 
strong  circumstance  to  show  that  he 
knew  she  was  ent  off  from  his  estate,  for 
otherwise  It  would  have  been  entirely  un- 
necessary for  her  protection.  Inasmuch  as 
Hlie  wonid  have  succeeded  to  all  bis  per- 
Honalty  il  he  died  Intestate.  His  knowl- 
edge that  she  would  take  nothing  doubt- 
less caused  him  to  secure  this  money  to 
her.  The  evidence  shows  to  onr  entire 
satisfaction  that  both  Spurlock  and  his 
wife  executed  the  paper  knowing  it  was  a 
marriage  contract,  and  that  it  cut  off  her 
marital  rights  In  his  property. 

The  proof  clearly  shows  that  all  ques- 
tion ot  the  money  he  had  borrowed  of  her 
was.  on  making  the  contract,  passed 
over  suh  Blleatto.  She  surrendered  all 
prospective  marital  rights  In  his  estate, 
then  worth,  net,  9100,000,  and  received  a 
life-estate  In  realty,  which  had  cost  him, 
two  months  prior  to  the  marriage,  but 
9d,iMX>,  and  ou  which  he  had  spent  In  im- 


provements about  91,000.  She  Insists  that 
a  marriage  contract,  being  cognisable 
only  In  a  court  of  equity,  will  not  be  en- 
forced unless  the  provision  made  for  her 
be  fair,  reasonable.  Just,  and  equitable. 
It  Is  contended  tor  defendants  that  mar- 
riage alone  Is  a  sufficient  consideration  to 
sustain  any  antenuptial  agreement  the 
parties  may  make  respecting  present  or 
future  rights  in  the  property  of  each  other. 
The  authorities  are  much  in  conflict.  One 
class  of  cases  view  the  interposition  of  the 
contract  as  merely  an  equitable  bar. 
which  is  held  conclusive,  provided  It  bo  en- 
tered Into  freely  and  uuderstandingly. 
The  other  class  treat  the  reliance  on  it  as 
an  Invocation  to  the  court  tor  Its  active 
interposition  to  enforce  it  specifically,  and 
inosninch  as  specific  performance  is  not 
an  absolute  right,  but  is  always  within 
the  discretion  ot  the  court,  they  proceed 
to  apply  to  the  contract  the  usual  tests 
to  determine  whether,  under  all  the  cir- 
cumstances, the  agreement  is  fair.  Just, 
and  equitable,  nnd  especially  whether  the 
consideration  be  adequate.  The  methods 
of  treating  the  contract  would  not  pro- 
duce such  confiicting  conclusions  were  it 
not  fur  the  high  estimate  put  by  one  line 
of  authorities  upon  marriage  as  a  consid- 
eration, and  its  entire  pretermission  by 
the  opposing  line,  which  seem  to  look  only 
to  the  pecufliai7  features  ot  the  transac- 
tion. 

In  Nalll  V.  Maurer.  25  Md.  538,  and  For- 
wood  V.  For  wood,  86  Ky.  114,  6  8.  W.  Rep. 
361,  marriage  alone  Is  held  to  be  a  suSI- 
cient  consideration  to  sustain  an  antenup- 
tial settlement.  In  the  latter  case  the 
court  says:  "The  conslderatluu  of  mar- 
riage Is  not  only  regarded  as  snf&clent  to 
uphold  an  antenuptial  contract,  but  the 
consideration  may  be  regarded  by  the 
woman  as  of  Inestimable  value  to  her, — 
a  value  that  would  by  far  outweigh  her 
property  rights  In  the  estate  at  her  intend- 
ed husband."  The  same  rule,  though  not 
necessarily  involved  in  the  decisions,  and 
therefore  not  autnoritatively  adopted,  is 
approved  in  the  folio  wing  cases:  McNutt 
V.  McNutt,  116  Ind.  645,  19  N.  B.  Bep.  116; 
Mann  v.  Mann,  58  Vt.  54;  Hater  v.  Hater, 
SSKan.  460,  6  Pac.  Rep.  5.37;  Wentworth 
V.  Wentworth,  69  Me.  247;  Brooks  v.  Aus- 
tin, 95  N.  C.  476.  The  case  ot  Peet  v.  Peet,  . 
(Iowa,)  46  N.  W.  Rep.  1051,  cited  to  sus- 
tain this  view.  Is  not  in  point,  and  by  im- 
plication rests  on  the  opposing  doctrine. 
The  following  authorities  hold  that  the 
contract  to  be  enforced  must  secure  a  pro- 
vision for  the  wife  not  unreasonably  dis- 
proportionate to  the  means  ot  the  intend- 
ed husband :  2  Scrlb.  Dower,  (2d  Ed.)  424; 
Gould  V.  Womnck,  3  Ala.  88;  Woemer, 
Adm'n,  1,  264;  Kline's  Estate,  64  Pa.  St. 
122;  Ruth  Blerer's  Appeal,  92  Pa.  St.  266; 
Pierce  v.  Pierce,  71  N.  Y.  154;  Tarbell  v. 
Tarbell,  10  Allen,  278;  Shea's  Appeal,  121 
Pa.  St.  302, 15  Atl.  Bep.  629;  Stilley  v.  Fol- 
ger,  14  0blo.  647;  Smith's  Appeal,  115  Pa. 
St.  319,8  Atl.  Bep.  582:  Neeley's  Appeal, 
124  Pa.  St.  406,  16  Atl.  Rep.  883;  Lndwig's 
Appeal,  101  Pa.  St.  535. 

Thecommon  law  cherished  nothing  more 
than  the  right  of  dower.  The  wife  was 
dowable  in  one-third  of  the  lands  seised 
and  possessed  by  the  husband  during  cov- 
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ertnre.  And  ynt  this  right  could  bo 
effectually  barred  by  a  jointure  in  Ilea  of 
dower  made  before  marriage  with  her 
consent,  witlioat  regard  to  the  adequacy 
or  Inadequacy  of  the  provision.  In  tblB 
atate  ber  rigbt  of  dower  only  attaches  to 
the  land  owned  by  ber  husband  at  bis 
death.  He  may  (excepting  homestead) 
aell,  wltboot  ber  conseut,  every  foot  of 
land,  and  squander  the  proceeds,  and  de- 
feat her  dower  absolutely.  It  is  subjectto 
every  vicissitude  of  business  venture,  and 
is  a  most  precarious  expectancy.  She 
may  not  Hurvive  him,  nnd,  if  she  do,  the  pe- 
riod of  her  enjoyment  moy  rome  when  its 
value,  measured  by  her  prospect  of  lite, 
may  be  reduced  to  a  minimum.  There  Is 
ao  standard  by  which  a  court  can,  as  of 
the  time  an  antenoptial  settlement  is 
made,  value  sucb  a  future  right.  Tbe 
same  inflrmltiea  and  uncertain  ties,  though 
In  an  increased  ratio,  apply  to  her  expect- 
ancy as  distributee  uf  personalty;  the 
additional  one  of  children  to  share  being, 
in  most  cases,  probable.  If  a  court  ahall 
take  tbe  value  of  bis  estate  when  the  con- 
tract Is  made  as  a  criterion.  It  will  hap- 
pen often  that  the  provision  assumed  on 
this  basts  to  be  Just  will  far  exceed  what 
she  would  have  gotten  after  a  life's  ship- 
wreck in  the  absence  of  a  contract.  Un 
the  other  hand,  the  conditions  may  be  re- 
versed. The  problem  Is  to  estimate  what 
is  a  reasonable  consideration  for  surren- 
dering a  future  estate  involved  in  so  much 
doubt  and  hacard.  The  rule  contended 
for  would  be  variable  in  its  results  ac- 
cording to  the  ideas  of  different  judges 
as  to  what  provision  would  be  reason- 
able. It  is  plain  that,  under  this  rule,  no 
such  settlement  would,  in  any  sanse,  have 
any  sanctity  as  a  contract.  It  could 
have  no  fixed  character  until  the  judges 
before  whom  it  Anally  came  bad  decided 
whether  it  be  reasonable.  The  fullest  dia- 
doHures  of  property  might  be  made,  the 
advice  of  friends  and  lawyers  be  invoked, 
all  sulemnitles  of  execution  and  acknowl- 
edgment be  observed,  and  yet  !t  would  be 
a  mere  problem  as  to  what  would  be  rea- 
sonable, projected  into  the  future,  to  be 
decided,  perhaps,  by  an  unborn  judge  ac- 
cording to  bis  peculiar  notions,  not  con- 
fined by  definite  rales,  and  formed  at  a 
different  period  of  time,  under  tbe  Influ- 
ence of  changed  conditions  of  society. 
This  rule  leaven  out  of  view  entirdy  mar- 
riage as  a  consideration.  Where  a  settle- 
ment made  by  the  husband  on  the  wife, 
without  fraud  on  ber  part,  and  in  consid- 
eration of  marriage,  has  been  attacked 
by  creditors,  it  has  been  uniformly  sus- 
tained, and  all  tbe  authorities  concur  In 
saying  that  marriage  is  the  highest  con- 
sideration for  sucb  a  settlement.  It  is  a 
sofflcient  conMlderntlon  from  the  woman 
to  enable  ber  to  take  all  of  her  Intended 
husband's  estate  from  bis  creditors.  In 
our  opinion,  there  is  no  sound  reason 
why  she  may  not,  if  of  age  and  acting 
freely  and  understandlngly,  agree,  in  con- 
sideration of  the  marriage  alone,  to  give 
up  the  pecuniary  benefits  that  wonld come 
from  it.  The  value  of  tbe  marriage  can 
be  estimated  by  no  one  as  well  us  herself, 
and  if  it  be  accepted  by  her  freely,  as  an 
equivalent    tor  monetary   sacrifices,   tbe 


courts  should  not  Interfere  after  she  lias 
obtained  tbe  marriage  she  contracted  for, 
no  matter  how  great  such  sacrifices  may 
be,  provided  she  was  not  misled.  In  this 
case  tbe  contract  recites  that  a  marriage 
is  to  be  solemnised,  and  then  proceeds  as 
follows:  "I,  S.  B.  Spurlock,  in  considera- 
tion of  the  consummation  of  said  mar- 
riage, do  hereby  and  herein  give,"  etc. 
When  the  portion  binding  her  is  reached 
it  says:  "And  T,  the  said  Margaret  Mill- 
ion, contract  and  agree  with  the  said  S. 
B.  Spurlock,  in  consideration  of  the  said 
conveyance, "etc.  Marriage  is  not  made 
a  eonsiderationforberagreement.  It  ueed 
not  be  specifically  mentioned  as  a  conRld- 
eration.  Nalll  v.  Maurer,  25  Md.  53S. 
But  here  the  terms  of  the  instrument 
confine  the  consideration  expressly  to  tbe 
conveyance  made  to  her.  Being  so  exact- 
ly limited  in  a  contract  drawn  by  blH  law- 
yer, it  may  well  be  held  to  have  been  en- 
tirely pecuniary.  Whenthlscontract  was 
made,  the  engagement  to  mnrry  had  been 
entered  into.  By  the  engagement  she  ar- 
qulred  a  valuable  right  which,  in  case  of  a 
breach  ol  contract,  could  have  been  en- 
forced, and  measured  with  reference  to 
Spurluck*H  estate.  Hhe  could  have  refused 
to  sign  the  contract  without  Impairing 
ber  right  to  have  the  marriage  consum- 
mated, or  to  enforce  Indemnity  for  a  re- 
fusal. 

Bpurlock  m^ust  have  known  that  her 
marital  rights,  If  not  cut  off,  would  Id 
ail  probability  be  very  valuable.  Defend- 
ants prove  that  he  took  bis  own  lawyer 
to  her  to  explain  tbe  instrument.  "The 
relations  of  the  parties  had  become  con- 
fidential. He  viilnntarily  assnmed  the 
office  of  baving  her  instructed  in  respect 
of  the  agreement,  and  Introduced  JAr: 
Stubblefleld  to  her  for  that  purpose.  Mr. 
StubbleHeld  testifies  that  be  said  nothing^ 
to  her  in  regard  to  the  effect  uf  the  mar- 
riage upon  her  rights  as  to  her  own  mon- 
ey,  either  in  the  absence  of  a  contract  or 
under  the  contract  proposed.  He  says 
that,  In  bis  opinion,  the  money,  if  repa'ld 
to  her  before  marriage,  would  have  re- 
mained her  separate  estate.  If  be  enter- 
tained this  erroneous  Idea,  it  is  not  rea- 
sonable to  suppose  that  she  knew  that 
■he  was  surrendering  ber  money.  It  does 
not  appear  that  tbe  question  of  her  mon- 
ey was  in  any  way  considered,  although 
her  rights  in  It  were  to  be  affected  by  the 
marriage.  Htnbblefleld  sbows  that  be  did 
not  contemplate  it.  It  is  evident,  front 
his  testimony,  that  be  did  not  advise  ber 
as  to  the  rights  she  bad  acquired  by  tbe 
engagement.  iShe  had  a  right  to  expect 
a  fuller  exposition  ot  her  legal  stAtua  In 
respect  ot  the  purely  money  bargain  sb» 
was  making  than  she  received. 

It  Is  manifest  that  she  was  not  pat  In  a 
position  to  deal  intelligently  with  ber 
rights.  The  result  justifles  this  conclu- 
sion. Spurlock,  by  the  raarriago,  acquired 
tbe  absolute  right  to  the  $3,700  he  owed 
ber.  She  gave  up  all  her  rights  In  his  es- 
tate. She  got  a  lite-estate  In  a  house  and 
lot,  which,  wltb  ImproTementa,  had  just 
cost  him  about  $6,000.  She  was  40  year* 
ot  age.  The  life-estate  could  not  ha  ve  ex- 
ceeded, if  it  equaled.  In  value,  the  amount 
ot  money  she  surrendered    by  tbe   mar- 
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liage.  Khe  practically,  then,  under  tbe 
marrisKe  and  tbe  contruct,  got  notbing, 
and  ao  surrendered  for  nutbinR,  and  uot 
In  cunidderatlun  ot  tbe  marriage,  a  legal 
right  acquired  by  tbe  engagement,  which 
SpurlocJc  was  bound  to  know  had  great 
proapectire  value.  This  is  not  a  case  alui- 
ply  of  ignorance  or  mistake  ot  law  on  her 
part.  This,  standing  alone,  cnnnot  be  re- 
lieved against.  Other  elements  exist  in 
the  transaction.  Those  in  whom  she  had 
coufldence,  upon  whom  she  had  a  right 
to  rely,  procured  from  her,  (though  cer- 
tainly, BO  far  as  Stubblefleld  is  coDcerned, 
not  with  wrong  intent,)  for  an  expressed 
pecuniary  consideration,  a  contract  most 
detrimental  to  her;  and,  though  volun- 
tarily assuming  to  instruct  her,  they 
failed  to  advise  her  as  to  her  legal  rights, 
and  as  to  the  real  coustderatlun  she  was 
getting  under  the  combined  effects  of  tbe 
contract  and  the  marrlnge.  Mr.  Pomeroy 
thus  states  tlie  rule:  "If  the  mistake  of 
law  is  not  pure  and  simple,  but  Is  induced 
or  accompanied  by  other  special  facts, 
giving  rise  to  an  Indepeudent  equity  on 
behalf  ot  the  mistaken  person,  such  as  In- 
equitable conduct  of  tbe  other  party, 
thereran  benodnubtthatacourtof  equity 
will   Interpose   its    aid."    Pom.   Eq.  Jur. 

5  K42.  A  mistake  In  law,  produced  by  the 
representHtlona  of  the  other  party,  is  as 
good  a  ground  for  relief  in  equity  as  a 
mistake  in  fact.  Drew  v.  Clarke,  Cooke, 
874.  If  a  party,  acting  in  ignorance  ot  a 
plain  principle  of  law,  give  np  an  indis- 
patable  right  under  the  name  of  a  com- 
promise, equity  will  relieve  from  the  effect 
of  such  mistake,  where,  accompanying  it, 
tbere  Is  ignorance,  weakness,  or  misplaced 
confldtmce  upon  the  one  side,  or  an  nncon> 

-sctonable  advantage  is  obtained.     Warren 
V.  Wiiliamson,  8  Baxt.4Sl ;  Trigg  v.  Head, 

6  Hnmph.  F>83.  A  widow,  ignorant  ot  her 
legal  rights,  yielded  to  an  administrator 
property  which  was  exempt.  This  court, 
tbrougb  Chief  Justice  Nicholson,  held 
that  she  acted  in  ignorance  of  her  own 
rights  under  tbe  law  as  widow,  and  that 
it  was  tbe  administrator's  duty  to  com- 
municate to  bur  what  her  rights  wen*. 
Dal  ton  V.  Wolfe,  11  Heisk..  502.  A  mere 
naked  Ignorance  of  the  law  will  not  be 
HOfliclent  to  authorise  a  court  of  chancery 
to  set  aside  a  contract,  but  it  that  igno- 
rance be  superinduced  by  the  other  party, 
or  if  there  be  misplaced  confldencv,  or  it 
advantage  be  taken  <it  the  weakness  of 
intellect  so  as  to  obtain  property  at  a 
greatly  inadequate  price,  these,  and  other 
loflaences,  mixed  with  ignorance  of  law, 
will  be  snfflclent.  bparks  v.  White,  7 
Hompb.  87.  In  Wheeler  v.  Smith  the  su- 
preme court  of  the  United  States  set  aside 
a  release  from  an  heir  at  law  to  executors 
made  for  an  inadequate  consideration, 
anriera  mistake  of  law  and  some  undue 
inflaeDC&  The  heir  was  influenced  l«y  the 
bnnest,  tbotigh  erroneous,  opinion  of  one  of 
tbe  executors,  who  was  a  lawyer  in  whom 
be  bad  confldence.  He,  however,  had  no 
interest  in  tbe  result.  The  court  said: 
"The complainant,  it  seems,  had  studied 
law,  but  it  Is  manifest  from  the  facts  l)e- 
fore  ns  tba  t  he  was  but  little  acquainted 
with  business,  was  an  inefficient  and  de- 
pendant man,  easily  misled,  especially  by 


those  for  whose  abilities  and  character  he 
entertained  a  profound  respect.  •  •  • 
But,  In  maklug  the  compromise,  the  par- 
tiesdld  not  stand  onequal  ground.  •  •  * 
He  did  not  act  freely,  and  with  a  proper 
understanding  ot  his  rights."  9  How.  82. 
Tbe  court  reformed  a  contract  made  in 
'mistake  of  law,  through  a  reliance  upon 
the  representation  honestly  made  by  the 
company's  agent  that  the  Insurance,  in 
the  form  adopted,  would  give  tbe  protec- 
tion sought.  The  party  relied  upon  tbe 
larger  experience  and  greater  knowledge 
of  the  agent.  The  court  says:  **In  decid- 
ing, therefore,  as  we  do,  that  tbe  com- 
plainants are  entitled  to  have  tbe  policy 
reformed  in  accordance  with  the  original 
agreement.  It  Is  not  perceived  that  we 
enlarge  or  depart  in  any  just  sense  from 
the  general  and  salutary  rule  that  a  mere 
mistake  ot  law,  stripped  of  all  other  cir- 
cumstances, constitutes  no  ground  for  the 
reformation  ot  written  contracts. ''  Hnell 
V.  Insurance  Co.,  98  U.  S.  91.  Mr.  La  wson 
thus  states  the  doctrine:  "But  the  com- 
mon-law rule,  which  refuses  relief  agalast 
ignorance  or  mistake  of  law,  and  which 
is  equally  applicable  in  courts  of  law  and 
equity,  is  not  enforced  in  equity  where 
such  ignorance  or  mistake  Is  Induced  by 
fraud  or  Imposition  or  undue  influence, 
or  an  Mbu.<te  of  confldence  springing 
out  ot  the  peculiar  relations  existing  be- 
tween the  parties.  Lawsou,  Rights,  Rem. 
&  Pr.  §  2341.  Complainant  was  not  deal- 
ing at  arms-length,  nor  under  the  advice  . 
ot  her  own  counsel.  Assuming  to  in- 
struct, they  should  have  done  ao  fully, 
and  she  had  a  right  to  presume  that  sucb 
was  the  case.  A  failure  to  so  advise, 
where  such  close  confldence  is  reposed, 
whether  purposely  or  through  ignorance 
or  misapprehension.  Is  equivalent  to  posi- 
tive niisadvice. 

There  is  another  important  fact,  which 
has  great  weight  and  mast  beconslden>d 
as  one  ot  the  controlling  elements  in  the 
trsnsnction.  She  testifles  that  Spurlock 
told  her  that  he  was  heavily  in  debt,  and 
made  the  impression  on  her  that  he  was 
not  worth  much.  Other  witnesses  testi- 
fied that  be  frequently  spoke  or  being  op- 
pressed by  his  large  Indebtedness,  and  thus 
she  Is  corroborated.  Thus  tbe  impression 
produced  by  him  was  calculated  to  in- 
fluence her  to  yield,  as  of  little  value  and 
tor  an  inadequate  consideration,  what, 
upon  full  Information,  would  have  been 
apparently  of  great  value.i  If  the  con- 
tract was  freely  entered  into  in  considera- 
tion of  marriage,  the  disproportion  be- 
tween the  estate  and  tbe  settlement  is  no 
ground  for  presuming  that  proper  in- 
formation In  regard  to  the  value  of  the 
husband's  estate  was  not  possessed.  In 
such  a  case  there  is  no  necessity  for  a  dis- 
closure. The  case  is  different  where  the 
contract  relates  In  terms  to  a  money  bar- 
gain, and  it  affirmatively  appears  that 
misleading  Impressions  were  made,  and 
that  the  op|H>Bite  party  in  Interest,  who 
undertook  to  advise  her  of  her  rights,  and 
upon  whom  she,  from  the  confidential  re- 
lations existing  between  them,  relied  on, 
failed  to  give  her  such  instructions  as 
would  fairly  put  her  in  a  position  to 
Judge  ot  tbe  .rights  whicb  she  was  yield- 
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Intr;  and  when  thrae  facta  concur,  anil  the 
contract  made  is  greatly  to  her  disadvan- 
tage, a  eonrt  of  equity  trill  not  give  It  ef- 
fect. That  abe  nay  have  entered  into  the 
contract,  even  with  a  full  nnderatandlng. 
la  nut  the  qaeation.  The  court  cannot 
Bpeculate  about  tbia.  We  hold  that,  un- 
der the  facts  stated,  it  was  not  fairly  ob^ 
talned,  and  therefore  we  cannot  snatain  it 
as  an  equitable  bar  to  her  rights. 

It  can  make  no  difference  that  Spurlock 
subsequently  gave  her  his  note  for  this 
money.  This  was,  In  law,  nothing  but  a 
gratuity.  The  money  became  his  abso- 
lutely by  the  marriage,  no  roatrer  what 
he  may  have  thought  abont  it.  It  was  in 
no  way  secured  to  her,  and  was  liable  for 
his  debts.  He  had  Itentirelyin  his  power, 
to  dispose  of  it  in  any  way  he  might 
choose.  He  could  not,  by  giving  it  to  her 
subsequently,  thus  pnttlng  her  In  as  good 
a  position  as  if  it  had  been  reserved  or 
voluntarily  yielde<l  by  the  contract,  de- 
stroy her  rights  In  his  estate,  which  bad 
not  by  the  agreement  made,  onder  the 
facts  as  they  existed,  been  Impaired  be- 
yond equitable  remedy.  No  subsequent 
bounty,  be  it  ever  so  mnnlHcent,  could 
cure  the  infirmities  of  such  a  transaction, 
and  convert  it  Into  a  binding  agreement. 
The  decree  of  the  chancellor  is  af9rmed. 

Lea,  J.,  {diatmntlng.)  I  cannot  agree 
to  the  conclusion  reached  by  a  majority 
of  the  court  in  this  case.  The  court,  cor- 
rectly as  I  conceive,  holds  that  the  mar- 
riage contract  was  executed  by  Mrs.  Spur- 
lock with  a  full  knowledge  of  its  terms, 
but,  because  she  was  not  informed  of  the 
legal  effect  of  marriage  upon  some  money 
she  bad  loaned  Spurlock  before  marriage, 
the  marriage  contract  Is  to  be  set  aside, 
and  not  to  be  held  binding  on  her.  It  she 
understood,  as  I  agree  with  the  court  she 
did,  the  terms  of  the  marriage  contract, 
that  It  was  explained  to  h0r,  knew  the 
effects  thereof,  knew  what  she  was  to  get 
from  his  estate  in  the  event  of  marriage, 
and  then  signed  and  acknowledged  It, 
she,  after  marriage,  is  bound  thereby,  al- 
though she  may  have  been  ignorant  of 
the  effect  in  law  of  marriage  upon  some 
money  she  had  loaned  Spurlock  before 
marriage.  It  does  not  affirmatively  ap- 
pear that  she  did  not  know  the  law. 
Nothing  was  said  by  her  abont  it,  and  no 
Inquiry  was  made  and  no  explanation 
given.  The  result  is  that  although  the 
marriage  contract  was  well  understood 
by  her,  and  fully  explained,  yet,  because  it 
does  not  affirmatively  appear  she  knew 
the  legal  effect  of  marriage  upon  some 
property  of  hers,  the  contract  must  be 
held  Invalid  and  of  no  force  and  effect,  and 
this,  though  no  inquiry  was  made  and 
no  thought  given  the  subject  b.v  either 
party.  The  parties  evidently  had  an  un- 
derstanding in  regard  to  this  money,  for 
after  the  marriage  she  demanded  and  he 
gave  his  note  for  the  amount,  which  she 
held  at  the  time  of  his  death.  Such  a  rul- 
ing by  this  court  would  virtonlly  do 
away  with  ail  marriage  contracts;  for  if 
the  wife  had  any  property,  however  ioslg- 
niflcant  in  amount,  at  the  time  of  siKuing 
the  contract  and  marriage,  and  after  many 
years  it  could  not  be  affirmatively  shown 


that  she  knew  the  legal  effect  of  marriage 
npon  said  property,  the  contract  would 
not  be  binding,  however  well  its  effects 
and  terms  were  known  and  understood 
by  the  parties.  Such,  certainly,  never 
was  the  law.  as  I  think,  until  this  decis- 
ion, from  which  I  respectfully  dissent. 


Nance  et  a,l.  v.  Bosbt  et  al. 
(Supreme  Count  of  Tennessee.    March  5, 18B8.) 

CRCBCB  FBOPSBTT— DiVBBSIOK  FBOH  ACTHOIUZSD 

Uss—  ExoomttTino  ATios  — Vaudit  r  —J  obisdio- 
TioN  or  KquiTT — ^Plbadiss. 

1.  Where  real  property  has  been  conveyed  in 
trust  for  the  maiDtenanoe  of  a  particular  relig- 
ious faith,  and  it  is  ascertained  that  a  minority 
of  the  ohuroh  alone  adhere  to  the  original  faith, 
a  oourt  of  equity  will,  on  application  of  such  mi- 
nority to  prevent  a  diversion  of  the  proprarty  ta 
unauthorized  uses  by  the  malority,  decree  that 
the  minority  constitnta  the  ben^ciaries,  and 
are  entitled  to  the  exclusive  control  of  the  prop- 
erty. 

3.  That  the  ohurch  waa  unincorporated  at  the 
time  of  the  grant  does  not  defeat  such  ttust, 
since  Code,  {  1508,  empowers  "any  religious  de- 
nomination, whether  iuoorporated  or  not,  to  take 
by  deed  or  otherwise,  and  hold,  not  exceeding  five 
acres  of  land  at  one  place,  for  purposes  of  public 
worship." 

8.  Where  the  relation  between  an  independ- 
ent Baptist  church  and  Its  members  is  not  con- 
tractual, and  no  property  or  cirll  rights  depend 
on  membership,  a  court  of  equity,  having  juris- 
diction In  ecclesiastical  matters  only  as  an  inci- 
dent tn  the  ascertainment  of  civil  riWhts,  cannot 
determine  whether  the  exsommnnlcation  of  mem- 
tMirs  of  such  church  was  oondooted  in  acoordanoa 
with  the  usages  and  laws  of  the  church. 

i.  Since  the  right  to  restrain  the  diversion  of 
thu  property  depends  on  membership  in  the 
church,  persons  excommunicated  cannot  bring  a 
bill  to  determine  whether,  subsequently  to  their 
expulsion,  the  remaining  memtters  did  not  divert 
the  property  to  other  than  its  authoriMd  uses. 

5.  fersoDs  ezcommunieated  from  the  church 
cannot  maintain  such  bill  as  representatives  and 
in  behalf  of  members. 

Appeal  from  chancery  coart,  Davidson 
county:  Andbbw  Allison,  Chancellor. 

Suit  by  W.  L.  Nance  and  others  against 
P.  R.  Busby  and  others  to  obtain  posses- 
sion of  certain  church  property.  Decree 
for  complainants.  Defendants  appeal. 
Reversed. 

Pitta  dt  Meets  and  H.  H.  Barr,  fur  ap- 
pellants. Steger,  Waabtngtoa  &  Jackson, 
Morton  B.  Howell,  and  E.  H.  East.loT  ap- 
pellees. 

LcRTON.  J.  The  case  arising  upon  the 
record  may  be  briefly  summarised  as  a 
conflict  over  the  possession  of  rbarch 
property  between  two  opposing  parties 
in  a  congregation  of  the  Regular  Primitive 
Baptist  Church.  The  property  in  ques- 
tion was  conveyed  In  1868  by  deed  of 
Thomas  Farrel  to  an  unincorporated  re- 
ligons  society  described  in  the  de«d  as 
"The  Regular  Primitive  Baptist  Cbnrch  " 
at  Nashville,  "of  the  old  school,  and  of 
which  Elder  Phillip  Ball  is  the  present 
pastor  or  minister,  and  their  succesBorx 
of  same  faith  and  order,  forever. "  Upon 
this  lot,  by  the  contributluns  of  tt>e  con- 
gregation, a  valuable  church  ha<t  been 
er<>cted,  which  has  since  been  contiun/nsly 
occupied  as  a  place  of  worship  by  a  con- 
gregation composed  of  those  now  arrayed 
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In  hostile  controveraT.  The  eomplatnants 
are  W.  !•.  Nance,  C.  W.  Nance, S.  J.  Under- 
wood. J.  M .  Corbett.and  W.  H.  B.  Clemen  ta. 
wbo'snefor  themselves  and  forthoaewho 
are  inembers  of  the  old  Regular  PrimltlTe 
Baptist  Church  at  Naahvtile,  ot  the  old 
flchool,  of  which  Elder  Phillip  Bull  waa 
pNBtor,  and  belns  of  the  same  faith  and 
order."  The  defendants  are  P.  B.  Buaby, 
A.  0.  Byron. 8.  M.  Olckcns,  W.  W.  Thomp- 
aon,  and  W.  8.  Gillespie,  "and  all  those 
who  associate  theiiiselves  with  said  per- 
aons  in  doing  the  things  of  which  this  bill 
complains,  and  who  belong  to  the  same 
class  with  them."  The  defendants  named 
answer  tor  tbemselrea  and  their  associ- 
ates, who,  they  assert,  comprise  the  mem- 
bers and  congregation  of  the  "faith  and 
order"  of  the  <me  to  whom  the  property 
was  con7(?yed.  Complainants  allege  that 
they,  with  their  associates,  constitute  the 
only  adbercnte  of  the  principles  pro- 
teased and  practiced  by  the  original  ben- 
«flciarle«  In  the  deed,  and  as  such  are  the 
true  snccessnni  "In  faith  and  order"  ot 
the  original  congregation  over  which 
Elder  Ball  was  pnstor.  They  say  that, 
thongh  they  constitute  the  congregation 
entitled  to  the  sole  use  ot  the  church  prop- 
erty, they  have  l>een,  by  the  defendants, 
forcibly  and  llleRally  prevented  from  en- 
joying, using,  and  controlling  the  proper- 
ty. In  which  they  have  theentire  beneficial 
Interest.  They  charge  that  the  defend- 
ants, who  are  in  postiesBion,  have  aban- 
doned the  original  faith  and  order  of  the 
cburch. — that  professed  by  the  original 
>>eneflciaries  under  the  deed,— and  have 
thereby  lost  all  right  to  use  and  occupy 
the  cbnrch,  and  do  not  constitute  the  ben- 
eSclarleatherennder,  not  being  the  "snccea- 
aora  in  faith  and  order"  referred  to  in  said 
4leed.  In  substance  they  contend  that  the 
further  use  of  this  property  by  the  defend- 
ants would  he  a  diversion  of  thn  property 
to  ases  other  than  those  intended  by  the 
fonudera  of  the  trust  and  grantor  in  the 
deed.  While  complainants  claim  to  be 
members  ot  the  congregation  entitled  to 
the  use  ot  this  church,  yet  it  is  stated  In 
their  bill  very  explicitly  that  some  ot  them 
bave  been  ezcommnnicated ;  and  it  is  fair- 
ly Inferable  that  all,  tbnogh  at  one  time 
recogulced  as  members,  have  at  various 
-times  shortly  antecedent  tu  tbie  litigation 
been  likewise  excluded.  These  excommu- 
litcationB,  they  allege,  were  irregular  and 
void,  and  constitute  part  of  a  schpme  by 
which  defendants  sought  to  obtain  con- 
trol of  the  church.  The  specific  facts  upon 
which  the  charge  ot  nnorthodoxy  is  pred- 
icated are  these:  (1)  That  defendants 
bave  abandoned  the  celebration  of  the 
I»rd'a  Supper;  (2)  that  they  bave  ceased 
to  observe  the  ordinance  ot  the  washing 
of  feet;  (8)  that  they  have  set  themselves 
up  as  an  oligarchy,  by  proposing  and  at- 
tempting to  eject  summarily  and  without 
trial  those  who  protect  against  their  er- 
rors; (4)  that  they  have  incorporated 
their  church,  thereby  uniting  church  and 
state;  (5)  that  In  this  charter  they  have 
declared  that  one  of  tlieir  objects  was  "  to 
maintain  all  missionary  undertakings,"  It 
being,  as  the  bill  states,  "one  of  the  eardl- 
oal  tenets  ot  the  Primitive  Baptist  Church, 
^hrongb  which  it  Is  based  upon  the  plain 


word  of  Ood,  and  by  which  It  is  especially 
distlngaiehed  from  all  other  Chriatlan  de- 
nominations *  *  *,  that  misiionary 
undertakings  are  not  permitted  and  are 
therefore  forbidden  by  the  Holy  Script- 
ores." 

The  defendants  answer  under  oath. 
They  deny  that  complainants  are  mem- 
bers ot  the  congregation.  They  explicitly 
assert  that  each  and  every  one  ot  those 
named  as  a  complainant  has  been  excom- 
municated and  cast  off  from  membership 
f<ir  disorderly  conduct  and  contempt  of 
the  church.  They  say  that  they  now  and 
always  have  steadily  held  the  doctrines, 
ordinances,  and  discipline  of  the  Regular 
Primitive  Baptist  Church,  without  any  de- 
viation or  change,  "from  the  days  ot 
Phillip  Ball."  They  deny  that  they  have 
abandoned,  suspended,  or  qnestloned  the 
ordinances  ot  the  Lord's  Sapper  and  the 
washing  of  feet.  As  to  the  circumstances 
under  which  a  corporation  was  organised 
t4i  hold  their  cburch  property  they  say 
that,  after  the  withdrawal  of  the  church 
from  the  two  Nances,  they  were  informed 
that  an  attack  waa  to  be  made  npon  their 
title  to  their  cbnrch;  that  they  learned 
that  the  deed  had  not  been  made  to  trus- 
tees, bnt  to  an  unincorporated  congrega- 
tion; that  tliey  consulted  counsel,  who 
advised  that,  to  save  their  property  from 
recovery  by  the  grantor  or  his  heirs  or  as- 
signees, It  would  be  necessary  to  Incorpo- 
rate their  church;  that  the  cburch,  in  a 
business  meeting,  instructed  the  deacons 
to  procure  a religloas  Incorporation;  that 
the  matter  was  intmsted  to  counsel,  who 
filled  up  one  of  the  formal  applications  re- 
quired by  the  general  law.  The  provis- 
ions appropriate  to  a  corporation  tor 
purposes  other  than  profit  tamed  out  to 
contain  a  declaration  of  purposes,  one  ot 
which,  taken  from  the  statute.  Is  "the 
maintenance  of  all  missionary  undertak- 
ings." They  say  that  this  application 
was  signed  by  the  committee  In  haste,  and 
without  knowing  that  these  objectionable 
words  were  embraced.  That  this  objec- 
tion was  not  discovered  until  complain- 
ants' bill  called  attention  to  It,  when  the 
cburch,  in  conference,  repudiated  same 
unanimously,  and  spread  their  action 
upon  their  minutes,  with  the  history  ot 
the  oversight.  Defendants  Join  in  agree- 
ing that  missionary  enterprises,  as  fos- 
tered by  other  churches,  ought  not  to  be 
encouraged  or  countenanced. 

Upon  the  pleadings  no  difference  of  opin- 
ion seems  to  exist  as  to  the  principal  ten- 
ets held  by  the  opposing  parties  to  this 
unfortunate  controversy.  The  sincerity 
with  which  defendants  have,  and  do  now, 
hold  the  religions  views  they  avow  in  their 
answer,  cannot  be  donbted.  Certainly  no 
civil  court  will  undertake  to  determine  th« 
sincerity  with  which  a  religious  creed  is 
professed.  When  two  factions  In  the  same 
congregation  disagree  as  to  whli-h  is  enti- 
tled to  the  control  of  the  church  property, 
and  both  sides  profess  adherence  to  the 
same  faith  and  practices,  the  rigiit  mast 
depend  npon  the  will  of  the  majority,  un- 
less there  be  shown  some  law,  regulation, 
rule,  or  practice  of  the  church  determining 
otherwise.    Hadden  v.  Chorn,8  B.  Mon.76. 

The  questions  seemingly  open  are  these: 
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(1)  Tbe  eeclMlastieal  eonsMnences  of  the 
factof incorporation.  (2)  Tbo eccleataatie- 
al  effect  of  tbe  declaration  in  the  charter 
nt  a  purpose  to  malntatn  missionary  un- 
dertaklnKB.  (S)  The  ecclesiastical  effect 
of  the  fact,  (fit  shall  tarn  out  on  the  evi- 
dence to  be  a  fact,  that  the  ordinances  of 
the  Lord's  Hiipper,  and  washInK  of  feet, 
have  not  been  observed  by  defendants, 
when  such  failare  to  observe  them  is  not 
the  result  of  any  change  of  opinion  as  to 
their  etflcacy  or  the  duty  of  ohservlntc 
theiu.  (4)  The  validity  of  tbe  excommuui- 
catlons  of  complainants. 

A  jury  was  called,  and  under  direction 
of  the  chancellor,  the  following;  Issnes, 
amouK  others,  deemed  wholly  immaterial, 
were  submitted:  (1)  "itefore  tbe  expul- 
sion, or  allexed  expnlslon,  of  complain- 
ants, bow  many  pArsons  were  members 
of  said  Primitive  Baptist  Chorcb;  and,  of 
such  persons,  how  many  were  adhering 
to  and  represented  by  complainants,  and 
bow  many  were  adhering  to  and  repre- 
sented by  defendants,  at  the  commence- 
ment of  this  Hoit?"  To  this  the  jury  re- 
sponded: "Abontone  hundred  and  thirty, 
and  about  thirty  were  represented  by 
complainants,  and  abont  ninety  were  rep- 
resented by  defendants."  (2|  "  When  tbe 
bill  was  filed  in  this  case, — November  10, 
1888,— were  defendants  and  their  asso- 
ciates the  successors  of  the  same  faith  and 
order  of  the  Regular  Primitive  Baptist 
Church  at  Nashville,  of  the  old  school,  of 
which  Elder  Phillip  Bail  was  pastor 
March  28, 1850?  "  To  this  tbejury  ansNivered, 
"No."  (3)  "K  defendants  have  departed 
from  that  faith  and  order,  how  and  when 
was  It  done?"  To  this  the  jury  respond- 
ed: "By  taking  out  charter,  12th  Septem- 
ber, 188«."  (4)  "Were  complainants  and 
their  associates  expelled  from  said  church 
in  accordance  with  its  usages  and  prac- 
tices, or  the  law  of  the  land  ?  And,  If  not, 
then  in  what  way  were  tbeir  usages  and 
practices  or  the  law  of  the  land  violated?" 
To  this  the  answer  was:  "They  were  not. 
By  excluding  them  without  notice  or  op- 
portunity to  defend  themselves  according 
tu  the  usages  and  prnctlres  of  the  Primi- 
tive Baptist  Church  of  Nashville,  of  which 
Phillip  Ball  was  pastor  in  1850." 

The  decree,  based  upon  the  tacts  tbns 
determined,  recites:  "The  courtis  of  opin- 
ion, and  BO  decrees,  that  the  force  and 
effect  of  the  verdicts  of  Juries  heretofore 
entered  are  that  complainants  W.  L. 
Nance  and  associates  in  this  litigation 
are  the  Regular  Primitive  Baptist  Church 
at  Nashville,  of  the  old  school,  of  which 
Elder  Phillip  Ball  was  pastor  on  the  28th 
March,  1850,  and  are  the  regular  snccessora 
of  the  same  faith  and  order  of  said  church, 
and  have  not  t>nen  expelled  from  said 
church,  or  ceased  to  be  members  of  said 
body."  (2)  "Theconrt  further  finds  and 
decrees  that  the  force  and  effect  of  said 
verdicts  are  that  P.  R.  Busby.  A.  O.  By- 
ron, S.  M.  Dickens,  B.  W.  Thompson,  w. 
O.  Oilliaro,  and  their  associates  in  this  liti- 
gation are  not  the  snccessors  of  the  same 
faith  and  order  of  that  Regnlar  PrImltiTe 
Baptist  Church  at  Nashville,  of  the  old 
school,  of  which  Elder  Phillip  Ball  was 
pastor  March  28,1850. "  To  carry  out  this 
decree  a  writ  of  possession  was  ordered  to 


fssne  to  eject  tbn  defendants  and  place  the 
complainants  In  peaceable  possession. 

Tbe  questions  arising  upon  tbe  erront 
assigned  by  defendants  are  of  deep  inter- 
est, and  have  received  very  deliberate  con- 
sideration. The  effect  of  this  decree  Is  to 
eject  from  this  church  a  very  large  majori- 
ty of  its  members,  and  tnm  its  property 
over  to  a  minority,  who,  in  tbe  judgment 
of  the  chancellor,  constitute  the  faithful 
remnant.  The  jurisdiction  of  a  civil  court 
to  adjudge  any  ecclesiastical  matter  must 
result  as  a  mere  Incident  to  the  determina- 
tion of  some  property  right.  Thus,  when 
property  has  been  conveyed  to  some  relig- 
ions use,  and  that  use  is  express  and  spe- 
cific, and  has  been  indicated  by  the  donor, 
and  is  set  out  in  the  conveyance,  a  trust 
arises,  and  a  court  of  equity  will,  upon  ap- 
plication of  the  beneficiaries,  as  it  would 
in  case  of  any  other  sort  of  yalid  trust, 
prevent  any  diversion  of  such  property 
to  any  other  than  tbe  purposes  of  the 
founders  of  tbe  trust.  In  the  case  of  a 
definite  trust  for  the  maintenance  of  a 
particular  faith  or  form  of  worship  the 
court  will  even  go  so  far  as  to  prevent  tbe 
diversion  of  the  property  hy  the  action 
of  a  majority  of  the  beneficiaries,  and.  if 
there  be  a  minority,  who  adhere  tu  the 
original  principles,  such  minority  will  l)e 
held  to  comprise  the  exclusive  beneficinriea, 
and  entitled  to  the  control  and  enjoyment 
of  tbe  property  without  interference  by 
the  unfaithful  majority.  These  principles 
seem  to  be  well  settled  In  this  country,  as 
well  as  In  Great  Britain,  and  upon  this 
legal  ground  the  decree  of  tbe  chancellor 
rests.  Cralgdallle  v  AUman,  2  Bligli. 
529;  Cralgdallle  v.  Aikman,  1  Dow,  1 ;  At- 
torney General  v,  Pearson,  3  Mer.  353; 
AVatson  v.  Jones,  18  Wall.  680;  Schnorr's 
Appeal,  07  Pa.  St.  138.  Our  own  cases  of 
Bridges  v.  WIIrou,  11  HelRk.458,and  Dead- 
erlck  V.  Lnmpson,  Id.  R2b',  are  in  harmony. 

The  conveyance  under  which  this  prop- 
erty is  held  is  so  specific  and  definite  as  to 
the  "faith  and  order"  of  thecouveyees  as 
to  prevent  its  diversion  to  the  use  of  any 
other  than  a  congregation  of  Cliristians 
of  the  particular  sect  and  holding  the 
particular  views  entertained  by  the  orig- 
inal beneficiaries.  That  it  was  an  unin- 
corporated society  at  the  time  of  the 
erant  does  not  o|)erate  to  defeat  it.  The 
fact  that  no  conveyee  was  in  existence 
answering  tbe  specific  designation  nf  the 
grantee  named  in  tbe  deed  is  obviated- by 
uur  act  of  1843-44,  carried  into  tbe  Code 
as  section  1608.  This  act  empowered  "any 
religions  denomination,  whether  incor- 
porated or  not,  to  take  by  deed  or  uther- 
wise,  and  hold,  not  exceeding  five  acres  uf 
land  at  one  place,  for  purposes  of  public 
worship."  This  act  was  construed  as 
creating  a  ^oas/ corporation, and  a  devise 
to  just  such  a  religious  congregation  was 
supported.  Reeves  v.  Reeves,  5  Tjea,644. 
An  act  of  same  character,  concerning  sub- 
ordinate lodges  of  Odd-Fellows,  was  sim- 
ilarly construed  In  Heiskeli  v.  Chickasaw 
Lodge,  87  Tenn.  688.  11  S.  W.  Rep.  825. 
Upon  somewhat  tbe  same  ground,  a 
Maryland  statute  of  same  character  was 
held  snttlcient  to  save  a  gift  of  property 
to  the  German  Lutheran  Church.  Beatty 
T.  Kurta.  a  Pet.  666.    See,  also.  Town  ol 
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Pawlett  T.  Oark,  8  Cranrb,  2911,  aod  Had- 
den  T.  Cborn,  8  B.  Mod.  78. 

The  beneficiaries  under  this  d«ed  are  all 
Much  persona  aa  are  members  of  the  confcre- 

fatioD  aosweriDB  the  deRcription  tbereia. 
he  interest  of  all  socb  members,  while 
not  a  pecuniary  one,  is  yet  such  a  direct 
intArPBt  in  the  property  ao  devoted  to  a 
ploua  UBK  aa  to  entitle  them  to  apply  to  a 
court  uf  equity  to  prevent  its  diverslun. 
With  membership  this  beneficial  interest 
arises,  and  upon  a  continuance  of  mem- 
bership this  interest  depends.  Wben  mem- 
bersiiip  ceases,  the  benpficlal  interest  in 
the  property  terminates.  Said  the  Ken- 
tacky  supreme  court :  "  It  is  only  as  a  cun- 
Btitnent  element  uf  the  aicgregated  body 
ur  church  that  any  person  can  acquire 
or  hold,  as  a  cestui  que  trust,  any  interest 
In  the  property  thus  dedicated  to  that 
church. "  Shanuon  v.  Frost.S  B.  Mon.258; 
Curd  y.  Wallace,  7  nana,  190;  Hadden  v. 
Cborn,  supra..  When  many  persons  con- 
stitute a  voluntary  society,  a  few  may 
sue  in  behalf  of  the  whole.  Or  if  aach  nn 
association  be  divided,  aud  each  claims 
exclusive  use  of  common  property,  a  few 
may  sue  in  behalf  of  all  who  stand  on  the 
same  side,  aud  a  few  may  defend  for  the 
ciaKS  who  resist  such  claiais.  This  is  a 
plain  principle  of  equity  pleading.  Beatty 
V.  Kurtc,  2  Pet.  585,  and  authorities  cited 
therein.  But,  in  order  that  a  few  may  sue 
to  behalf  of  a  larser  number,  those  who 
sue  must  have  a  like  interest  with  those 
they  aHRume  to  represent.  They  must 
stand  upon  a  plane  commou  to  the  whole 
class.  Id.  Is  this  the  case  with  com- 
plainants and  their  {issoclates  whom  they 
claim  to  represent?  Aside  from  the  eBect 
of  the  pleadings  and  issues,  the  evidence 
establishes  that  three  of  complainants 
were  in  fact  separately  excluded,  aud  upon 
different  occaaiuns,  and  that  another  vol- 
notarily  withdrew  from  membership. 
There  is  no  evidence  aa  to  the  eKclusio'n  or 
withdrawal  of  the  other.  Hia  st-Atua  la 
settled  by  the  evidential  effect  of  the 
sworn  answers  denying  his  membership 
and  aasertiuK  his  expulsion.  Thera  may 
be  persons  associated  with  them  in  sym- 
pathy and  interest,  who  are  not  expelled 
members  of  this  church,  but,  it  this  be  so, 
complainants  cannot  stand  for  ur  repre- 
sent such  persons,  unless  the  action  of 
the  church,  in  the  exercise  of  its  power  of 
discipline,  shall  turn  out  to  be  a  nullity 
vrlilch  this  court  may  disregard  and  re- 
verse, aa  the  chancellor  did.  Kxcommnnl- 
cated  members,  whose  names  have  been 
by  the  valid  action  cf  the  chnrch  ex- 
punged from  the  roll  of  members,  cannot 
stand  for  and  represent  members.  They 
are  not  of  the  same  class. 

Has  this  court  the  power  and  Jurisdic- 
tion to  inquire  into  the  regularity  of  the 
sentence  of  the  church  by  which  complain- 
ants were  excluded?  Unless  it  has  this 
Jurisdiction,  and  shall,  in  its  exercise,  de- 
termine that  this  excommunication  was 
illegal,  complainants  have  no  such  inter- 
est In  tlie  property  of  this  church  as  will 
enable  them  to  question  the  orthodoxy  of 
defendants,  or  their  right  to  the  use  and 
enjoyment  ol  the  property  of  thia  congrega- 
tion. A  different  question  would  be  pre- 
sented if  it  apijieared  that  before  such  sen- 


tence of  excommanicatiun  the  majority 
bad  abandoned  the  faith  and  practice  of 
the  original  beneficiaries,  and  that  the.v 
had  been  cut  off  for  adherence  to  the  old 
ways  by  aach  majority,  as  a  mere  scheme 
to  better  cnabh?  them  to  misapply  the 
property.  Such  a  charge  was  intimated 
In  the  bill.  But  th«  verdict  of  the  Jury  sets 
at  rest  every  suggestion  of  heresy  or  de- 
parture from  the  "faith  and  order"  of  the 
original  organism  antecedent  to  the  acta 
of  expulaiou  complained  of.  If  the  defend- 
ants have  ceased  to  be  of  the  "faith  and 
order**  of  the  Begular  Primitive  Baptist 
Church,  it  was  by  the  taking  out  of 
the  charter  on  the  12tb  Septem  her,  1888, 
a  fact  subsequent  to  the  acts  of  excom- 
munication. The  learned  chancellor  was 
of  opinion,  and  ao  instructed  the  Jury, 
that  the  merits  of  these  acta  of  excom- 
munication could  not  beinquired  into.  In 
this  we  certainly  agree.  But  he  was  of 
opinion  that  tiie  jurisdiction  of  the  chureb 
to  pronounce  these  sentences  might  Ite  in- 
quired into.  He  inatructed  the  jury  that 
all  auch  excluaions  must  be  in  accordance 
both  with  the  uaagea  uf  the  church  and 
the  law  of  the  land.  He  left  the  jury  to 
grope  amidst  volumes  of  evidence  aa  to 
the  usage  of  this  church,  aiid  discover  as 
best  they  could  the  ecclesiastical  law  bear- 
ing on  the  question;  but  instructed  them 
that  excommunication  from  the  church 
would  be  valid  only  when  iu  pursuance  of 
the  usage  of  tlie  cborcb  and  the  law  of 
the  laud.  Aa  to  the  law  of  the  land,  he 
said  to  the  Jury:  "In  this  state  this 
church,  nor  any  number  of  its  members 
calling  themaelves  '  the  church,'  had  any 
right  to  expel  or  exclude  C.  W.  Nauce  or 
W.  L.  Nance,  or  any  of  their  adherents, 
without  first  notilylng  them,  him,  or  her 
of  the  time  of  trial  and  of  the  charges 
upon  which  the  trial  was  to  be  had,  so  as 
to  give  them  an  opportunity  to  be  heard 
by  bimaelf  and  hia  witneeaes  b(4ore  judg- 
ment."  How  far  this  charge  affected  the 
result  in  thia  caae  ia  not  clear.  This 
church  ia  an  independent  congregational 
chnrch.  Uiscipllne  is  administered  by  the 
body  of  the  congregation.  It  has  no  body 
of  canon  law,  prescribing  procedure  ih 
such  cases.  No  written  rules  prescribe 
notice  or  require  a  trial.  A  majority  of 
those  members  voting  when  the  chnrch 
sits  in  conference  determines  the  result 
upon  any  motion  or  resolution  disclplin- 
lug  a  member.  There  was  much  conflict 
as  to  the  practice  of  tbe  church  as  to  no- 
tice, charges,  and  trials.  Some  25  cases  of 
previous  excommnnlcation  by  this  con- 
gregation were  recorded  in  tbe  chnrch 
minutes.  In  some  of  these  cases  there 
were  charges,  aud  notice  of  time  and  place 
of  trial;  in  others,  there  seemed  to  have 
been  no  notice  or  trial;  while  in  still 
others  the  records  are  silent.  The  opin- 
ions of  members  in  the  practice  were,  us 
might  be  expected,  much  in  conflict.  But, 
waiving  this,  and  aasumlng  that  the 
usage  of  tbe  chnrch  had  been  violated 
in  the  judgraenta  of  excommunication 
against  complainants,  we  come  to  the 
question  as  to  whether  members  so  ex- 
cluded can,  in  effect,  appeal  from  auch  a 
sentence  of  an  ecclesiastical  tribunal  to 
a  civil  court.    Or  must  tbe  civil  court  ac- 
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cept  the  fact  of  excommiiiiicatton  as  a 
fact,  whether  regalarly  or  irreRalarlj  pro- 
nounced? Complainants  rely  upon  a  line 
of  raaes  which  we  think  by  no  means  con* 
cloBive.  They  may  be  divided  into  two 
claRses : 

First.  Cases  ot  wrongful  exdaslon  of 
corporators  in  civil  corporations,  where- 
by some  civil  or  pecuniary  right  was 
affected.  Of  this  class  are  the  cases  of 
People  V.  8«ielety.  82  N.  Y.  187.  Com.  v. 
Society,  15  Pa.  St.  251 ;  State  v.  Society,  88 
Ga.  608;  KinK  v.  nnlversltiy  of  Cambrldxe, 
2  Ld.  Raym.  1847;  Rex  v  Town  of  Liver- 
pool, 2  Barrows,  734.  In  all  these  cases, 
a  civil  or  educational  or  business  corpora- 
tion was  concem<>d,  ami  In  all  of  them  the 
power  to  compel  admission  was  as  clear 
as  the  power  to  reverse  an  Illegal  exclu- 
sion. In  all  n  civil  or  property  rlKbt  was 
involved.  The  principle  governing  these 
cases  Is  that  when  a  legal  right  of  admls- 
siou  has  been  ignored,— as,  when  the 
grounds  for  expulsion  are  legally  insuffi- 
cient,—that  the  courts  will  inquire  Into 
and  adjudicate  the  right.  This  has  become 
plain  text-book  law.  2  Kent,  Comm. 
298;  Qroat.  Corp.  246-248;  Wood's  Field, 
Corp.  $  55.  When  a  society  has  become 
Incorporated  for  the  purpose  ot  main- 
taining religioas  worship,  the  rights  of  a 
member  of  tbe  incorporation  are  one 
thing,  and  his  rights  as  a  member  of  the 
church,  worsiiipplng  in  tbe  building 
owned  by  the  corporation,  may  be  quite 
another  thing.  His  rights  in  the  corpora- 
tion and  as  a  corporator  will  depend  ex- 
clusively upon  the  law  creating  the  cor- 
poration. The  New  York  and  Massachn- 
setts  cases,  when  compared  with  the 
Iowa  cases,  illustrate  the  difference  be- 
tween corporators  who  become  such  by 
church  membership  alone  and  corporators 
whose  rights  are  in  no  way  dependent  on 
church  membership.  In  New  York,  the 
statute  antboriilng  Incorporation  of  re- 
ligious societies  has  been  construed  as  cre- 
ating purely  civil  corporations,  and  that, 
under  the  act,  all  attendants,  regardless 
of  church  membership,  are  corporators, 
and  entitled  to  vote  In  all  corporate  elec- 
tions for  trustees.  The  title  of  the  trus- 
tees under  such  a  statute  was  held  not  to 
be  affected  by  any  change  of  religions 
views  by  themselves  or  those  who  elect 
them.  Church  v.  Wetherell,  8  Paige,  296; 
Petty  V.  Tooker,  21  N.  Y.  267.  In  this  lat- 
ter case  It  was  held  that  the  property  con- 
veyed to  such  a  statutory  corporation 
could  only  be  affected  with  a  trust  tor  the 
teaching  of  any  particular  faith  or  creed 
by  an  express  condition  In  the  deed.  In 
tbe  case  of  Uurdin  v.  Church,  51  Mich.  187, 

16  N.  W.  Rpp.  311,  Judge  Coolky  drew  a 
clear  distinction  between  membership  In  a 
church  and  membership  in  a  corporation, 
by  holding  that  a  religious  corporation 
holding  the  title  to  church  property  was 
not  liable  to  the  suit  of  a  church  member 
for  illegal  expulsion  from  the  church.  .So 
ill  the  case  of  Sale  v.  Church,  62  Iowa,  26, 

17  N.  W.  Rep.  143,  It  was  held  that  a  relig- 
ious society  could  not  be  compelled  to  re- 
instate a  member  wrongfully  expelled,  al- 
though he  thereby  lost  his  rights  as  a  cor- 
porator which  depended  on  church  mem- 
bership.   The  case  ot  Gray  v.  Society,  137 


Mass.  829,  has  been  much  relied   upon  a» 
sustaining  the  proposition  that  expulsion 
without  notice  and  fair  trial   will    be  held 
▼old.     The  case   does    not   support    tbe 
proposition.      Tbe  society  wan  evidently 
an  incorporation.     It  bad   a  civil  organ- 
isation and  a  code  ot  by-laws.     By  one 
of  these  it   was  provided  that  any  mem- 
ber who  should    cease  to  worship  regu- 
larly  with   the  society,   or  should  fail   to 
contribute  to  the  support  of  public  wor- 
ship tor  the  time  ot  one  year,  sbould  be 
dropped  from  the  list  of  membership.    An- 
other by-law  prescribed   that  all  persona 
owning  or  renting  pews,  who  sboald   pay 
annually  the  sum  ot  five  dollars,   shoold 
be  deemed  members  of  the  society,  and 
entitled  to  vote  at  tbe  annual  meetings. 
At  a  meeting  of  the  members,  held  to  con- 
sider the    sale    of  the  society    building., 
enough  persons  to  have  changed  tbe  re- 
sult   were   present  and    opposed   to   tbe 
sale.   If  their    votes    bad    been    received. 
These  votes  were  rejected  upon  tbegronnd 
that,  having  failed  to  comply    witb   the 
by-law,  they  stood   dropped.     A  bill  was 
filed   to  restrain  the  sale.    On  thesf  fact* 
the   court   held    that    the  rejected   votes 
shonld  hare  been  received,  inasmaeb  as 
the  tacts  as  to  their  having   failed  to  at- 
tend regularly  or  to  pay  the  imnual  dues 
were  tacts  to  be  ascertained  by  trial  after 
notice,  and  that  the  moderator  liad  no 
arbitrary  power  to  decide  these  qaeations 
and  refuse  the  votes  of  such  persona  until 
they  had   been  upon  trial  excluded.    Tbe 
cases  cited  to  support  tbe  conclusion  are- 
English  cases  relating  to  a  very  different 
relation  ottbechurch  to  the  state, — a  rela- 
tion settled  by  law,  and  upon  whicb  civil 
rights    rested.      The    case   of     State   v. 
Adams,  44  Mo.  670,  Is  the  only  American 
case  cited  by  tbe  learned  judge.      That 
was  the  case  of  a  removal  of  trastecs  of 
an  educational  corporation  by  an  act  of 
the  legislature.    The  act  declared  a  cause 
of    removal,    and     then    adjudged    these 
trustees,    quietly   and   summarily   ejected 
them  from   the  corporation.     Mauifestly 
neither  this  case  nor  tbe  one  which   is  cit- 
ed to  support  It  have  any  bearing   npon 
the  case  In  hand.    Tbe  qimsi  corporate 
power  conferred  upon  a  religions  congre- 
gation to  hold  title  to  land  tor  church 
purposes  under  tbe  Code  confers  no  other 
corporate  privilege.    The  corporators.  If 
In  theory Jthere  be  any,  are  tbe   church 
members,  and,  when   membership  ceases, 
all  legal    rights    as. a  qaaai  corporator 
terminate.      No   such    civil    or    property 
right  Is  conferred   by  such    quasi   corpo- 
rate  relationship  as    to  vest   any   inde- 
pendent right    to  remain    a  corporator 
after   termination  of  church    connection. 
The  rights  ot  complainants  as   a  benefi- 
ciary under  tbe  deed  conveying  tbe  proper- 
ty to   this  congregation  depend  not  npon 
their  relation  to  this  qarntl  corporation, 
but  upon  their  relation  to  tlie  cbarch. 

The  secoad  class  ot  cases  referred  to  by 
complainants  are  those  which  relate  to 
membership  In  unincorporated  societies, 
whereby  one  acquires  certain  social  or 
pecuniary  rights,  snch  as  clubs,  associa- 
tions, and  societies.  If  a  member  by  mem- 
bership acquires  any  advantage  of  a  civil 
or  pecuniary  kind  In  such  an  association. 
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some  JndgeH  have  thonsrbt  that  wrongful 
expulflion  gave  a  right  of  action.  In  all 
tfacM  casea  the  snit  In  law  or  eqatty  hag 
been  auBtained  upon  the  groaod  that  the 
relations  of  a  member  to  snch  society 
were  contrantoal,  and,  it  the  relation  bad 
been  severed  In  violation  of  the  law  regu- 
lating  membership  enacted  by  themselves, 
that  there  was  a  breach  of  contract. 
With  reference  to  this  class  of  cases,  the 
role  may  be  stated,  in  the  language  of  the 
court  in  Fisher  v.  Keane,  11  Ch.  DIv.  868, 
"  that  in  every  proceeding  before  a  club, 
society,  or  association,  haviug  for  its 
object  the  expulsion  of  a  member,  the 
member  is  entitled  to  be  fully  and  fairly 
informed  of  the  charge,  and  to  be  fully 
and  fairly  beard."  "And  that  the  court 
will,  as  the  instance  of  any  member  so 
proceeded  against,  declare  any  resolu- 
tion passed  by  the  committee  without 
previous  notice  to  him,  based  npon  ex 
parte  evidence,  and  purporting  to  expel 
him  from  the  club,  to  be  null  and  void, 
and  will  restrain  the  committee  by  injunc- 
tion from  Interfering,  by  virtue  of  such  a 
resolntion,  with  blsrightsof  membembip. " 
It  is  certainly  a  principle  of  universal  Jus- 
tice tbat  no  man's  civil  or  property  rights 
or  privileges  shall  be  affected  or  adjudi- 
cated without  an  opportunity  to  be  fully 
and  fairly  beard.  The  cases  bearing  upon 
this  question  are  stated  in  the  note  to 
Gray  v.  Society.  50  Amer.  Rep.  818. 

But  do  ttaese  principles  apply  to  church 
membersblp?  If  no  civil,  social,  or  prop- 
erty right  attaches  to  such  membership, 
there  la  no  necessary  analogy  between 
this  case  and  those  involving  the  loss  of 
some  such  right  by  expulsion.  The  rela- 
tions of  a  member  to  bis  church  are  nut 
contractual.  No  bond  of  contract,  ex- 
press or  implied,  connects  bim  with  his 
communion,  or  determines  bis  rights. 
Cborcta  relationship  stands  upon  an  alto- 
gether higher  plane,  and  church  member- 
sblp Is  not  to  be  compared  to  tbat  result- 
ing from  connection  with  mpre  human  as- 
sociations for  prodt,  pleasure,  or  culture. 
The  church  undertakes  to  deal  only  with 
tbe  spiritual  state  of  man.  It  does  not 
appeal  to  his  purely  human  and  temporal 
interests.  Admission  to  its  fold  Is  pre- 
Hcribed  alone  by  tbe  church,  professing  to 
act  only  upon  the  word  of  Ood.  It  claims 
tbe  power  of  tbe  keys  by  divine  and  not 
bnman  authority.  Its  right  to  determine 
tbe  grounds  of  admission  has  never  been 
qoestioned  Why  shall  tbe  co-ordinate 
right  of  exclusion  be  scrutinised  by  tbe 
civil  power  T  No  property  rights  of  a  per- 
sonal kind  depend  upon  membership. 
No  pecuniary  right,  or  civil  right  of  any 
character,  was  affected  by  expulsion.  A 
beneficiary  under  nuch  a  deed  as  tbat  in 
question  has  no  pecuniary  interest  what- 
ever, and  ran  never  have.  His  only  right 
as  a  beneflclary  is  to  prevent  the  diversion 
of  tbe  property.  It  wan  upon  this  ground 
that  tbe  case  of  Sale  v.  Church,  supra, 
was  decided.  Although  expulsion  de- 
prived the  member  of  his  rights  as  a  cor- 
porator to  vote  for  trusteee,  yet,  as  his 
rights  as  a  corporator  depended  upon  bis 
connection  with  the  church,  he  was  held 
to  have  no  action  against  the  corpora- 
tion, or  any  right  to  be  reinstated.   Civil 


courts  deal  only  with  civil  and  property 
rights.  They  have,  in  this  country,  no 
ecclesiastical  Jurisdiction.  If,  to  deter- 
mine a  property  right,  it  becomes  neces- 
sary to  adjudge  an  eccleaiaRtieal  question, 
the  courts  will  go  only  so  far  as  is  neces- 
sary to  determine  the  effect  of  ecclesias- 
tical law  or  relations  on  property  rights. 
We  are  not  to  be  understood  as  approv- 
ing an  expnision  from  church  member- 
ship by  irregular  methods,  and  without 
notice  to  the  member.  But  here  we  have 
a  fact  to  be  dealt  with,— the  fact  tbat  this 
church,  sitting  as  a  church,  bas  deter- 
mined for  Itself  tbat  It  bad  the  power  and 
the  righ  t  to  exclude  these  complainants. 
They  have,  as  «  Judicature,  adjudged 
that  they  had  tbe  Jurisdiction,  and  that 
tbe  usage  and  law  of  the  church  did  not 
demand  other  trial  or  notice  than  such  as 
attended  tbe  public  action  of  the  church. 
The  law  of  the  church  provides  for  no  ap- 
peal to  a  higher  tribunal.  They  may 
have  erred  In  their  procedure.  It  Is  not 
for  a  civil  court  to  revise  tbeir  action  lu  a 
matter  so  vital  to  tbeir  freedom  as  a 
church.  I>efendants,  in  their  answer,  say: 
"They  protest  as  a  church  against  the 
effort  of  complainants  to  be  reinstated  to 
church  membership  by  an  appeal  to  tbe 
civil  courts."  "This  church,"  say  they, 
"with  all  deference  to  tbe  honorable 
court,  claims  that  in  all  matters  purely 
ecclesiastical  it  Is  her  prerogative,  nn- 
trammeled  by  any  earthly  tribunal,  to 
deal  with  its  members,  and  that  no  civil 
tribunal  is  Invested  with  tbe  Jurisdiction 
to  annul  its  solemn  decrees  of  excommuni- 
cation of  its  members.  *  *  *  It  was 
never  Intended  tbat  the  law  should  meas- 
ure the  religious  stature  of  the  dtiien. 
Shiinld  a  chancellor  adjudicate  who  shall 
partake  of  the  Lord's  Supper,  or  shnll 
any  church  stand  a  supplicant  before  any 
earthly  Judicature,  and  receive  a  reversal 
of  a  Judgment  of  expulsion."  These  be 
strong  words,  but  true.  We  have  here  re- 
ferred to  no  reported  case  where  any  civil 
court  In  this  country  has  undertaken  to 
overrule  tbe  fact  of  excommunication  up- 
on any  ground  whatever. 

We  think  that  tbe  effect  of  the  Judgment 
of  tbis  congregation,  it  being  tbat  of  the 
only  Judicature  known  to  such  an  inde- 
pendent church,  is  as  great  as  If  it  was  tbe 
decision  of  tbe  last  church  Judicature  In  a 
church  moreblghly  organised.  Tbe  weight 
to  be  attached  to  tha  decisions  of  such 
ecclesiastical  Jurisdictions  is  well  stated 
by  Mr.  Justice  Millbr  in  tbe  great  case  of 
Watson  V.  Jones,  18  Wall.  738,  who  says: 
"  In  this  country,  tbe  full  and  free  right  to 
entertain  any  reiigluns  belief,  to  practice 
any  religious  principle,  and  to  teach  any 
religious  doctrine  which  does  not  violate 
the  laws  of  morality  and  property,  and 
which  does  not  Infringe  personal  rights,  is 
conceded  to  all.  The  law  knows  no  her- 
esy, and  Is  committed  to  the  support  of 
no  dogma,  tbe  establishment  of  nocburcb. 
The  right  to  organice  voluntary  religious 
associations  to  assist  In  the  expression 
and  dissemination  of  any  religions  doe- 
trine,  and  to  create  tribunals  for  the  de- 
cision of  controverted  questions  of  faith 
within  the  association,  and  for  the  ecclesi- 
astical government  of  all  tbe  individual 
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memben,  congregations,  and  ofBcere  with- 
in the  general  aRBociatlon.ia  anqnestloned. 
All  who  anite  themselves  tu  socb  a  body 
do  so  with  ail  Implled-coDsent  to  this  gov* 
eminent,  and  are  bonnd  to  submit  to  it. 
But  It  would  be  a  vain  conuent.and  would 
lead  to  the  total  eubveraion  o(  such  rellg* 
loos  bodies,  if  any  one  agerleved  by  one 
of  their  decisions  should  appeal  to  the 
secular  courts,  and  have  them  reversed. 
It  is  of  the  essence  of  these  religious 
unions,  and  of  their  right  to  establish  trl 
bunals  for  the  decision  of  qaeetlona  arising 
among  tbeinselvee,  that  those  decisions 
should  be  binding  in  all  cases  of  ecclesias- 
tical eognliance.  subject  only  to  such  ap- 
peals as  the  organism  itself  provides. "  On 
the  question  of  the  Jurisdiction  of  such 
tribunals,  the  same  great  judge  said: 
"There  Is,  perhaps,  no  word  In  legal  ter- 
minology so  frequently  used  as  the  word 
'Jurisdiction,' so  capable  of  nse  In  a  gen- 
eral and  vague  sense,  and  which  is  used 
so  often  by  men  learned  in  the  law,  with- 
out a  due  regard  to  precision  In  its  appli- 
cation. As  regards  Its  use  in  the  matters 
we  have  been  discasslng,  it  may  very  well 
be  conceded  that,  if  the  general  assembly 
of  the  Presbyterian  Cliurch  should  under- 
take to  try  one  of  Its  members  formurder, 
and  punish  him  with  death  or  imprison- 
ment, its  sentence  would  be  of  no  valid- 
ity in  a  civil  court,  or  anywhere  else.  Or 
if  it  should,  at  the  instance  of  one  of  Its 
members,  entertain  Jurisdiction  as  be- 
tween him  and  another  memberas  to  their 
individual  right  to  property,  real  or  per- 
sonal, the  right  in  no  sense  depending  on 
ecclesiastical  questions,  Its  decision  would 
be  utterly  disregarded  by  any  civil  court 
where  it  might  be  set  up.  And  It  might 
be  said,  in  a  certain  general  sense  very 
Justly,  that  it  was  because  the  general  us- 
sembly  had  no  Jurisdiction  of  the  case.  Il- 
lustrations ut  this  character  coald  be  mul- 
tiplied In  which  the  proposition  of  the 
Kentucky  court  would  be  strictly  appli- 
cable. But  it  is  a  ver.T  different  thins 
where  a  subject-matter  of  dispute,  strictly 
and  iiurely  ecclesiastical  in  its  character, 
— a  matter  over  which  the  civil  courts  ex- 
ercise no  Jurisdiction;  a  matter  which 
concerns  theological  controversy,  church 
diBclpline,  ecclesiastical  government,  or 
the  conformity  of  the  members  of  the 
church  to  the  standard  of  morals  required 
of  them, — becomes  the  subject  of  itsaction. 
It  may  be  said  here,  also,  that  no  Juris- 
diction has  been  conferred  on  the  tribnoal 
to  try  the  particular  case  before  it,  or 
that,  in  its  judgment,  it  exceeds  the  pow- 
ers conferred  upon  it.  or  that  the  laws  of 
the  church  do  not  authorize  the  partic- 
ular form  of  proceeding  adopted;  and  in 
a  sense  often  used  in  the  courts  all  of  those 
may  be  said  to  be  questions  of  Jnrlsdic- 
tion.  But  it  is  easy  to  see  that,  it  the  civil 
courts  are  to  Inquire  Into  all  these  mat- 
ters, the  whole  subject  of  the  doctrinal 
theology,  the  usages  and  customs,  the 
written  laws  and  fundamental  organisa- 
tion of  every  religions  denomination  may 
and  must  examine  into  with  minuteness 
and  care,  for  they  could  become.  In  al- 
most every  case,  the  criteria  by  which  the 
validity  of  the  ecclesiastical  decree  would 
be  determined  In   the  civil   conrt.     This 


principle  wonid  deprive  these  bodies  of  the 
right  of  constming  their  own  cbarch 
laws,  would  open  the  way  to  all  the  evils 
which  we  have  depicted  as  attendant  up- 
on the  doctrine  of  Lord  Bldon.  and 
would  in  effect,  transfer  to  the  civil 
courts,  where  property  rights  were  con- 
cerned, the  decision  of  all  ecclesiastical 
questions. " 

The  case  of  Landls  v.  Campbell,  79  Mo. 
483,  is  a  case  very  much  in  point.  It  was 
an  action  for  libel.  PlRlntltf  had  been  a 
member  of  a  Presbyterian  church.  The 
libel  consisted  in  the  publicntiou  of  the 
statement  that  "you  [meaning  plaintifl] 
were  by  nuanimous  vote  excomuinnicat- 
ed. "  The  defense  was  that  the  session  ol 
the  church  had  excommunicated  him; 
that  the  defendants,  who  were  the  pastor 
and  eiders  of  the  church,  constituted  this 
session;  and  the  publication  was  the 
official  announcement  of  their  actions  as 
a  session.  The  action  of  the  session  was 
claimed  to  have  been  void,  as  ba  ving  been 
taken  without  notice  of  the  charges  or 
opportunity  to  defend,  and  tbat  action 
thus  taken  was  no  excuse  for  the  publica- 
tion afterwards  made.  The  circuit  judge 
charged  the  Jury  that.  If  they  believed  from 
the  evidence  that  the  session,  under  the 
constitution  of  the  Presbyterian  church, 
had  no  right  to  excommunicate  plaintiff 
from  the  communion  of  said  church  wlth- 
ont  notice  that  they  intended  to  pro- 
ceed against  him,  and  tbat,  if  they  did 
so  proceed,  and  adopt  resolutions  finding 
plaintiff  guilty  of  malicious  falsehood,  and 
expelling  him  from  the  church,  and  agreed 
that  this  resolution  so  adopted  should 
be  afterwards  read  at  a  public  meeting 
of  the  congregation,  then  the  fact  that 
defendants  claimed  to  be  acting  in  an 
official  capacity  conid  be  no  excose  for 
such  a  publication.  In  a  very  able  opin- 
ion the  enprema  conrt  held  this  chacKC 
erroneons,  the  opinion,  among  other 
things,  holding:  "The  civil  courts  cannot 
review  the  decisions  of  ecclesiastical  Judi- 
catories in  matters  properl.v  within  their 
province  under  the  constitution  and  laws 
or  regulations  of  theehnrch."  After  cit- 
ing a  number  of  ca<ies,  some  of  which 
will  be  hereafter  referred  to,  the  court 
proceeded  to  say:  "Persons  who  juin 
cbnrches,  secret  societies.  l>enevolent  asso- 
ciations, or  temperance  organisations 
voluntarily  submit  themselves  to  the  Jn- 
risdiction  of  those  bodies,  and  In  matters 
of  faith  and  individual  conduct  affecting 
their  relations  as  members  thereof  subject 
themselves  to  the  tribunals  established  by 
those  bodies  to  pass  upon  socb  questions, 
and,  it  aggrieved  by  a  decision  aiaralnst 
them,  made  in  good  faith  by  such  Judica- 
tories, they  mast  seek  their  redress  with- 
in the  organlsatlou,  as  provided  by  its 
laws  and  regulations.  If  the  civil  conrt 
should  assume  Jurisdiction  to  review  snch 
proceedings  upon  alleged  errors,  they 
would  attempt  to  administer  laws  not 
recognised  by  the  constitution  or  laws  of 
the  state.  •  •  •  Actirns  for  libel  and 
slander  would  cr«>wd  the  dockets  of  the 
civil  rourts,  which  would,  on  that  the- 
ory, be  open  to  the  complaint  of  every 
man  expelled  from  achurch.or  Masonic  or 
Odd-Fellows  lodge,  or  temperance  society. 
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and  every  woman  excluded  from  any  of 
the  Bocietlea  of  wbicb  this  age  ia  so  pro- 
lific." "It  follows,"  continues  the  court, 
"froin  tbe  prlnclpleB  announced  in  tite 
above  cases,  that.  It  a  judicatory  of  a 
church  has  jarladictlon,  by  tta  lawa,  to 
try  a  member  for  an  offense  Involving  ini' 
morality,  its  decision  is  fiual.  and  not 
subject  to  be  reviewed  by  tbe  civil  court 
for  allegred  errors;  that  tbe  civil  court 
will  not  examine  into  tbe  question  of  er- 
rors in  tbe  proceeding,  but  give  it  tbe 
BAine  force  and  eOect  as  It  it  bad  been  re«- 
alar  In  every  respect."    49  Amer,  Rep.  239. 

In  Harmon  v.  Drehra,  1  Speer,  Eq.  87, 
ttae  South  Carolina  court  held  that  "a  civil 
court  will  not  loolc  into  the  regularity  of 
the  process  by  which  an  ecclesiastical 
body  proceeds  tu  jndKinent. "  In  tbe  case 
of  Chu^  V.  Com..  8  Pa.  St.  282.  it  ap- 
t>eare«l  that  Seibert  bad  been  expelled 
from  the  church  without  the  consent  of 
ttae  congregation,  which  was  required  by 
the  articles  of  tbe  church  discipline;  but 
the  court  held  "that  the  deci>i1onB  of  eccle- 
siastical tribunals  ar«  final,  as  tbey  are  tbe 
best  judges  of  what  constitutes  an  offense 
against  the  church  of  Uod  and  the  disci- 
pline of  tbe  cbnrcb:"  and,  said  tbe  court, 
"granting  that  tbe  consistory  bad  pro- 
ceeded to  disfranchise  the  relator  without 
tbe  consent  of  ttae  congregation,  tbe  rem- 
edy hi  by  appeal  to  a  higtaer  tribunal." 

The  leading  case  upon  the  rigbt  of  a 
■ecular  court  to  look  into  tbe  regularity 
of  a  sentence  of  excommunication  is  that 
of  Shannon  t.  Frost,  3  B.  Mon.  253.  Six 
members  of  a  Baptist  cburck  had  been  ex- 
pelled, without  charges  or  a  trial.  Unit- 
ing themselves  with  others  of  same  faith, 
tbey  elected  officers,  and  claimed  to  be  Uie 
church,  and  to  have  the  right  to  control 
tbe  property.  A  conflict  arose  over  tbe 
possession  of  the  cbnrcb,  when  tbe  majori- 
ty filed  a  bill  to  settle  tbeir  rights.  Th« 
opinion  was  delivered  by  Chief  Justice 
RuBRKTSON,— a  great  man  in  the  law, — 
who,  among  otiier  things,  said:  "This 
conrt,  having  DO  ecclesiastical  jurisdiction, 
cannot  revise  or  question  ordinary  acts 
of  church  discipline  or  excision.  Our  only 
Judicial  power  in  ttae  case  arises  from  the 
conflicting  claims  of  the  parties  to  the 
rburcb  property  and  the  use  of  it;  and 
these  we  must  decide,  as  we  do  all  oth«r 
dvil  coiitroTersieHbroughttotbts  tribunal 
for  ultimate  decision.  We  cannot  decide 
who  ought  to  bv  members  of  tbe  church, 
aor  whether  the  excommuDlrnted  have 
been  justly  or  unjustly,  regularly  or  irreg- 
ularly,cut  off  from  the  body  ot  tbe  church. 
We  must  take  the  tactof  expulsion  as  con- 
elusive  proof  that  the  persons  expelled  are 
DOt  now  members  of  the  repudiating 
diurch ;  for,  whether  right  or  wrong,  tbe 
act  of  excommunication  must,  as  to  tbe 
fact  ot  membership,  be  law  to  this  court. 
For  every  Judicial  purpose  in  this  case, 
tberefore,  we  must  consider  the  persons 
who  were  expelled  by  a  vote  of  the  church 
as  no  longer  memben*  of  that  church,  or 
entitled  to  any  rights  or  piivilnges  inci- 
dental tu  or  resulting  from  membership 
therein.  Tbe  Judicial  eye  ot  tbe  civil  au- 
thority of  this  land  of  religious  liberty 
cannot  penetrate  tbe  veil  of  tbe  church, 
nor  can  the  arm  of  this  court  either  rend 
v.l88.w.no.H— 56 


or  touch  that  veil'  for  tbe  forbidden  pur- 
pose ot  vindicating  the  alleged  wrongs  ot 
tbe  excluded  members.  When  they  became 
members  they  did  so  on  tbe  condition  of 
cootlnuing  or  not,  as  themselves  and  tbeir 
cbnrcb  might  determine.  In  that  respect 
they  voluntarily  subjected  themselves  to 
tbe  ecclesiastical  power,  and  cannot  in- 
voke the  supervision  or  control  of  that  Ju- 
risdiction by  this  or  any  other  civil  tri- 
bunal. But  the  necessary  consequence 
of  the  view  we  have  taken  of  the  proprie< 
tory  or  usufructuary  rights  of  tbe  parties 
is  tbat  tbpre  can  be  no  reversal  of  the  de- 
cree en  tbe  errors  assigned  by  tbe  appel- 
lants. Having  oQceasBucluted  tbeuMelves 
with  many  others,  as  an  organised  band 
of  professing  Christians,  tbey  tliereby  vol- 
untarily subjected  themselves  to  tbe  dls- 
ripllnary,  and  even  expulsive,  power  of 
that  body.  The  voice  ot  the  majority  has 
prevailed  against  tbem.  They  have,  by 
that  flat,  ceased  to  be  members  of  that  as- 
sociation, aurl  with  the  loss 'of  their  mem- 
bership tiiey  have  lost  ail  the  privileges 
and  legal  rights  to  which,  as  members, 
the.r  were  ev«r  entitled.  Their  only  reme- 
dy now  is,  therefore,  in  tbeir  own  bosoms, 
inaconsclciasnessof  their  own  moral  recti- 
tude, and  in  the  consolations  of  that  re- 
ligious faith  and  those  (christian  graces 
which,  under  ail  temporal  trials,  will  ever 
sastain  the  faithful  Gbrlstiail,  and  adorn 
the  pathway  of  bis  earthly  pilgrimage. 
Their  expulsion  ought  not  to  brand  tbem 
with  'Immorality.'  In  this  record  there 
is  no  proof  of  immoral  conduct  in  either 
the  popular,  the  ethical,  or  the  liberal 
sense.  They  were  expelled  for  alleged  non- 
conformity  and  contumacy  adjudged 
against  tbem  without  a  formal  trial  or 
hearing  by  a  dominant  majority,  as  falli- 
ble, perhaps,  as  themselves;  self-doomed 
to  the  unconiroUed  will  ot  a  majority  of  a 
church  selected  by  themselves,  they  can 
obtain  no  redress  In  this  forum.  If  their 
sentence  be  unjust,  the  only  appeal  is  to 
the  omniscient  Judge  ot  all. " 

The  congregation  to  which  complain- 
ants belonged  was  congregational  and  in- 
depMident.  It  was  a  pure  democracy. 
'I'be  power  of  excommunication  reposed  in 
tbe  majority  of  the  members  voting  at 
any  contereoca.  From  its  action  there 
was  no  appeal.  This  fact  may  be  a  defect 
in  tbe  organisation.  It  is  not  tor  us  to 
say,  nor  tor  those  affected  by  its  Judgment 
to  complain.  They  voluntarily  submitted 
themselves  to  the  absolute  power  ot  a 
majority.  They  tacitly  agreed  to  abide 
Ity  and  submit  to  such  Judgment.  This 
church,  when  sitting  in  conference,  was  a 
Judicature.  It  may  have  erred  In  constru- 
ing tbe  usage  and  practice  ot  tbe  church 
to  justify  a  proceeding  tor  expulsion  with- 
out notice  to  the  accused  of  tbe  charges, 
and  without  giving  him  opportunity  to 
vindicate  himself.  It,  however,  proceeded 
to  adjndgeexcommnnicatiun.  Its  act  was 
tbe  act  ot  the  church.  Complainants 
thereafter  ceased  to  be  members  of  this 
church.  We  cannot  r<>store  their  names 
to  the  roll,  or  by  mavdamus  compel  rec- 
ognition as  members  by  tbe  church  which 
has  repudiated  them.  Not  being  members 
of  this  church,  they  are  not  beneficiaries 
nnder  the  conveyance  by  which  the  chun-h 
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holds  its  church.  They  have,  therefore, 
no  Buch  atatiis  an  enables  them  to  qaes- 
tlon  the  086  of  that  property  by  the  de- 
fendants. The  result  is  that,  notwith- 
standingr  the  force  and  effect  of  the  ver- 
dicts, the  cbanvellor  should  havedlsmlssed 
the  bill.  His  decree  is  therefore  reversed. 
The  bill  will  be  dismissed,  and  complain- 
antM  will  pay  the  costs. 


Hawkins  v.  Alkzandbr  et  a/. 
(9wpreme  Court  ef  Tenneasee.    March  17. 1893.) 

UMUiwrcL  Detaiker— Rents  Fsndmo  Atpbai/— 
JcBUDicTioir  or  Oikccit  Couet. 
Mill.  &  V.  Code,  {  4092,  provides  that  when- 
ever Judgment  shall  M  rendered  for  plaintiff  in 
onlawful  detainer,  brought  before  a  Jostloe  of 
the  peace,  and  a  writ  of  possession  shall  he 
awarded,  the  plaintiff  shall  immediately  be  re- 
stored to  possession :  provided  that,  if  defendant 
appeal,  plaintiff  shall  ezeoate  bond,  In  double 
the  value  of  one  year's  rent  of  the  premises,  con- 
ditioned to  pay  .all  damages.  Held,  that  where 
defendant  appeals  from  a  judgment  for  plaintiff, 
and  the  latter  fails  to  sue  out  a  writ  of  po^ses- 
•ion,  the  oircnit  court  has  neither  Jurisdiction  to 
Older  defendant  to  ezeoate  a  bond  to  secure  rents 
pending  appeal,  nor,  after  the  appeal  is  dismissed 
Dv  defendant,  to  render  judgment  thereon  for 
plaiutiff  for  such  rents. 

Appeal  from  circuit  court,  Franklin 
county;  M.  D.  Smai.i.man'.  Judge. 

Action  of  unlawful  detHiner  by  J.  R. 
Hawkins  against  Alexander  and  Brassle- 
ton.  From  u  judgment  (or  plaintiff,  dn- 
fendants  appealed  to  the  circuit  e<;nrt.  A 
jodgraent  for  rents  pending  appeal  was 
subsequently  entered  there  against  de- 
fendants on  their  bond.  Defendants  ap- 
peal.   Reversed. 

Eatill  A  Alexander,  lyr  appellants.  Qeo. 
B.  Baaku,  for  appellee. 

LuRTON,  J.  This  is  an  action  of  unlaw- 
fat  detainer  begun  before  a  justice.  There 
was  judgment  in  favor  of  the  plaintiff, 
from  which  the  defendants  appealed  to 
the  circuit  court.  Pending  the  appeal, 
defendants  were  suffered  tu  remain  in  pon- 
sesBlon,  the  plaintiff  nut  chuoaiug  tu  avail 
himself  of  his  right  to  sue  unt  a  writ  of 
puBsessiun,  which  he  might  have  dune, 
nutwitlistanding  the  appeal,  upon  giving 
the  bund  required  by  the  statute.  Mill,  ft 
V.  Cude,  §4oy2.i  Defendants  had  executed 
a  bond,  upon  obtaining  this  appeal,  In 
the  sum  of  9250,  conditioned,  upon  failure 
to  prosecute  snccessfully,  tu  pay  all  costs 
and  damages,  and  to  abide  by  and  per- 

■Mill.  A;  V.  Code,  {  4093.  proyides:  "Whenever 
judgment  shall  berendered  in  favor  of  the  plain- 
tiff, in  any  notion  of  forcible  entry  and  detainer, 
forcible  detainer,  or  unlawful  detainer  brought 
before  a  justice  of  the  peace,  and  a  writ  of  posses- 
sion shall  be  awarded,  the  same  shall  t>e  execut- 
ed,  and  the  plaintiff  restored  to  the  possession 
immediately:  provided  that  If  the  defendant 
pray  an  appeal,  then,  in  that  oase,  the  plaintiff 
shall  execute  bond,  with  good  and  salBcient  se- 
curity, in  double  the  value  of  one  year's  rent  of 
the  premises,  conditioned  to  pay  all  costs  and 
damages  accruing  from  the  wrongful  enforcement 
of  said  writ,  and  to  abide  by  and  perform  what- 
ever judgment  may  be  rendered  by  the  api>ellate 
court  in  the  final  hearing  of  the  causa.  * 


form  the  lodgment  of  the  eonrt.  At  the 
April  term  of  the  circuit  court  the  defend- 
ants, under  order  of  the  court,  executed 
another  bond  to  secnre  rents  pending  ap- 
peal. At  the  succeeding  terin  they  dis- 
missed their  appeal,  wberenpon  the  court 
entered  np  Judgment  against  this  latter 
bond  for  the  valne  of  the  rents  pending 
the  appeal.  From  thia  judgment  tor  rents 
they  have  appealed. 

Under  section  3360,  Cude  1858,  the  defend- 
ant,   upon   appealing  from    a   jadgment 
ngalnst  him  In  an  action  of   this  kind, 
was  required  to  give  a  bond,  "as  in  the 
case  of  a  cerf/orarf,"  in  doable  the  value 
of  one  year's  rent,  conditioned  to  pay  all 
costs  and  damages.    Under  that  provis- 
ion an    appeal  in  forma  pauperis  did  not 
lie.    Norton   v.  Whitesides,  SHumph.  381. 
The  bond  was  intended  to  secnra  rents 
pending   the   appeal,  and  was  the  only 
protection    the    plalntIB  had  against   a 
frivolous  appeal.    But  by  thesabaequcnt 
acts  of  1869-70,  c.  64,  and  1871,  c.  75,  carried 
into    the    compilation    uf    Mllllken    and 
Yer trees,  at  sections  40!)0   and  4092.  the 
snccesefnl  plaintiff  was  given  the  right  to 
sne  out  and  have  executed  a  writ  of  pos- 
sesHion,  upon  giving  bond  in  double  the 
valne  uf  one  year's  rent,  conditioned  to 
pay  all  costs  and  damages  accruing  from 
the   wrongful  suing  out  of  the   writ.     The 
effect  of  these  acts  has  been  tu  allow   the 
defendant  to  appeal  in  such  cases  npon 
giving  ordinary  cost  bond  or  npou   the 
pauper's   oath.    This   was    expressly  s<i 
ruled  in  I^ynn  v.    Mannfacturing   Co.,  8 
Lea,    29,   and   approved   in     McGhee    t. 
Orady,  12Lea,92.    There  was  therefore  no 
authority  for  the  requirement  of  the  bond 
to  secnre  rents.    If  the  plaintiff  sntfertMl 
the   defendants  to  remain  In  posspssion 
after  the  judgment  of  the  justice,  be  did  so 
at  the  risk  of  the  loss  of  bis  rent,  fur  be 
can  look  only  to  bis  personal  action  for 
rents  after  recovery  of  possession.     The 
defendant  In  such  a  Judgment  by  a  Juatice 
can  only  secure  his  possession    pemlins: 
further  litigation   by  suing  out  writs   of 
certiorari  and  Btipereedeas,  and  entering 
Into  bond  to  secnre  costs  and  rents,  (Mill. 
&  V.  Code,  SS  4093,4094;)  or.  If  the  ludg- 
ment  of  the  circnitronrt  be  adverse  to 
him,  he  can  remain  In  pussession   by  exe- 
cuting bond  to  secure  rents,  pending   ap- 
peal to  this  court,  as  required  by  the   act 
of  1879,  c.  85,  and  Mill.  &  V.  Code,  S  40Sm. 
Notwithstanding  defendants  gave    bond 
to  secnre  rents  pending  appeal  to  the  clr- 
cnit  court,  there  was  no  Jurisdiction   to 
render  judgment  forsnch  rents.    A  aimi 
lar  ruling  was  made  bv  this  court   before 
the  act  of  1879,  c.  85,  In  regard  to  a  like 
bond  made  in  the  circuit  conrt  to  secure 
rents,    pending    appeal    to    this    coart. 
Ladd  V.  Riggle,  6  Heisk.  620;  8herrill    v. 
Madry,  6  Lea,  281.    The  result  is  that  the 
Judgment  for  rents,  pending  appnal.  was 
erroneous,  and  must  be  reversed.    There 
will  be  judgment  here  against  Alexander 
and  Brnnleton  for  the  costs  of  the  jastice 
and  of  the  circuit  court,  and  Judgment 
against   Hawkins  for  the  costs  of  this 
conrt. 
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CX>NNBLL  T.  WKSTBBN  UNIOM  TEL.  CO. 

(Supreme  Court  of  Minourl.    March  8, 1892.) 

TeXBORikPH  COMPAKIBS  —  NeGLIOENCX— CONSTITU- 
TIONAL Law— Intbbstatx  Commbkob. 

1.  Rev.  St  18)SU,  S  2725,  making  It  the  duty 
of  erery  telegraph  company  to  provide  sutUcient 
facilities  for  the  dispatch  of  the  business  of  the 
public,  to  receive  dlspatohe*  from  aod  for  other 
telegraph  lines  and  from  ur  for  any  individual, 
and,  on  payment  or  tender  of  their  luaal  charges 
for  transmitting  dispatches,  to  transmit  the 
same  promptly  and  with  impartiality,  under 
a  penalty  of  &0  for  every  neglect  or  refusal  so 
to  do,  does  not  render  a  telegraph  company  lia- 
ble for  negligent  failure  to  deliver  a  message  to 
•  person  in  SBOtber  state,  bat  only  for  failure 
to  Koeive  and  transmit  it 

9.  Booh  statute  is  not  In  violation  of  Const 
U.  8.  art  1,  {  8,  giving  congress  power  to  regu- 
late oommeroe  among  the  stales. 

Id  baoe.  Error  to  circuit  court,  PettiB 
county ;  Richakd  Fikld,  Judge. 

Action  by  Manr  Conncll  asainst  tlie 
Western  Union  TeleRraph  Company  to 
recover  tbe  statntory  penalty  for  defend- 
ant's negligence  in  transmittlug  a  meii- 
snge.  Defendant  obtained  Judgment,  and 
plalntiR  brings  error.  On  motion  of  de> 
fendant  in  error,  the  Kansas  city  court  of 
appeals  certified  tlie  case  to  tliis  court. 
Affirmed. 

W.  S.  Shirk,  for  piaintlff  in  error.  CbaB. 
E.  Yeater,  for  defendant  in  error. 

Brace,  J.  Tills  cause  is  certified  Iiere 
from  tbe  Kansas  city  conrt  of  appeals  as 
loTolving  a  constitutional  question.  The 
orror  complained  of  is  the  Judgment  of  the 
circuit  court  of  Pettis  county,  suataining 
a  general  demurrer  to  the  petition,  which 
is  ai follows:  "Plaintiff,  for  cauue  of  ac- 
tion, states  that  she  Is  a  resident  ot  the 
city  of  Sedalla,  Mn.,  and  that  the  defend- 
ant Is  a  corporation  organised  and  Incor- 
porated under  tbe  laws  of  the  state  of  MIs- 
soori,  and  engaged  In  the  business  of 
trausmitting  and  dellyerlng  telegraphic 
messages  from  saiddtv  of  Sedalla  to  other 
cities  and  towns  In  this  and  tbe  surround- 
ing states,  among  others  the  city  of  Leav- 
enworth, In  the  state  of  Kansas.  That 
on  the  13tta  day  of  December,  A.  D.  1889, 
■be  delivered  to  the  defendant's  agent,  at 
Its  office  In  the  city  of  Sedalla,  lor  trans- 
mission to  and  delivery  at  tbe  said  city  of 
Leavenworth,  the  following  message,  to- 
wlr.:  ■  December  latb,  1889.  MattConiieli. 
Snidien'  Home:  Your  child  is  dying. 
Mart.'  That,  upon  delirering  said  mes- 
sage to  defendant's  agent  atits  said  office, 
■lie  paid  tbe  defendant  the  usual  and  cus- 
tomary charges  forsending  and  dellTering 
tbe  same,  as  established  by  the  rules  nDa 
regulations  of  defendant,  to-wlt,  the  sum 
of  fltty  cents,  and  that  the  defendant, 
through  its  said  agent,  did  then  and  there 
receive  said  message  for  tmnsralMlon  and 
delivery  to  said  Matt  Connell,  at  the 
Holdien'  Home,  in  said  city  of  Leaven- 
worth, and  did  accept  and  receive  the 
aforesaid  charge  lur  so  doing.  That  it 
then  and  thereupon  became  the  duty  ot 
tbe  defendant  to  transmit  and  deliver 
■aid  meMsage  to  the  said  Matt  Connell 
promptly,  and  with  impartiality  and  In 
gooil  faith.  Plaintiff  avers  that  tbe  de- 
fendant did  not  transmit  and  deliver  said 
message  promptly,  but  that  it  negligently 


and  carelessly  failed  to  deliver  said  mes- 
sage to  the  said  Matt  Connell,  until  the  3l8t 
day  of  February,  1890,  although  said  Matt 
Connell  was,  constantly,  from  said  13th 
day  of  December,  1889,  until  said  21  st  day 
ot  February,  1890,  an  inmate  of  the  Sol- 
diers' Home,  In  said  city  of  Leavenworth, 
and  was  well  known  to  its  officers  and 
other  Inmates,  and  if  tbe  defendant  had 
at  any  time  made  inquiry  for  said  Matt 
Connell,  at  said  place,  he  would  have  been 
immediately  found,  and  said  mensage  de- 
livered. Whereupon  plaintiff  says  that, 
under  and  by  virtue  of  the  statutes  of  tbe 
state  ot  Missouri  In  sucb  case  made  and 
provided,  she  is  entitled  to  have  and  re- 
cover from  tbe  defendant,  for  its  aforesaid 
wrongful  act  In  failing  and  neglecting  to 
transmit  and  dellversald  message  prompt- 
ly as  aloresald,  the  sum  of  two  hundred 
dollars,  together  with  her  costs  herein 
laid  out  and  expended,  and  for  which 
plaintiff  prays  Judgment."  Section  2725, 
Rev.  St.  1889,  upon  which  this  action  Is 
based,  makes  It  the  duty  of  every  tele- 
graph company  "to  provide  suRlclent  fa- 
cilities at  all  its  iifflces  for  tbe  dispatch  of 
tbe  business  of  the  public,  to  receive  dis- 
patches from  and  for  other  telegraph  Hues, 
and  from  or  for  any  individual ;  and  on 
payment  or  tender  of  their  nsual  charges 
for  transmitting  dispatches,  as  estab- 
lished by  the  rules  of  such  telegraph  line, 
to  transmit  the  same  promptly,  and  with 
impartiality  and  good  faith,  under  a  pen- 
alty of  two  hundred  dollars  for  every  neg- 
lect or  refusal  so  to  do,  to  be  recovered 
with  costs  of  suit  by  civil  action  by  the 
person  or  company  sending  or  desiring  to 
send  such  dispatch,  one-half  to  be  retained 
by  the  plaintiff,  and  one-halt  to  be  paid  in- 
to tbe  county  school  fund;  and  the  bur- 
den of  proof  shall  be  upon  the  company  to 
show  that  tbe  wire  was  engaged  as  tbe 
reason  for  tbe  delay  in  transmitting  such 
dispatch." 

1.  This  section  is,  in  form  and  substance, 
a  penal  statute,  and  subject  to  tbe  rules 
of  construction  which  obtain  in  respect  of 
such  statutes,  and  which  require  that  "no 
case  shall  be  held  to  fall  within  It  which 
does  not  fall  both  within  the  reasonable 
meaning  of  its  terms  and  within  the  spirit 
and  scope  of  the  enactment. "  Endl.  In- 
terp.St.c.  12;  Burnett  v. Telegraph  Co.,  30 
Mo.  App.  699.  Another  rule  is  also  to  be 
observed  in  its  construction, — that.assuvh 
a  statute  can  have  no  extraterritorial 
force,  it  must  be  presumed  that  the  legis- 
lature did  not  Intend  toexceed  its  Jurisdic- 
tion, or  design  it  to  operate  beyond  the 
territorial  limits  of  its  Jurisdiction.  Rorer, 
Int.  St.  Law,  p.  14$;  Endl.  Interp.  St. 
p.  189.  Applying  thest«  rules  to  the  stat- 
ute in  question  and  tbe  case  in  hand,  the 
duty  imposed  upon  tbe  telegraph  compa- 
ny by  this  section  was  to  recelvH  and 
transmit  plaintiff's  message  "promptly, 
and  with  Impartiality  and  good  faith,"  as 
soon  as  its  wire  was  dlsenifaged  from 
previous  messages;  for  a  failure  to  dis- 
charge which  duty  the  penalty  sued  for  Is 
imposed.  Now,  what  is  tbe  duty  set  out 
in  the  petition?  Not  that  it  was  tbe  du- 
ty of  tbe  defendant  to  receive  and  trans- 
mit the  message,  but  to  transmit  and  de- 
liver it.   Wherein  is  it  charged  tbat  the  de- 
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(endant  failed  to  dlschargre  Its  duty?  Hot 
Id  that  It  failed  to  reuelve  and  traniimit 
the  mesMuge,  but  In  "that  It  negligently 
and  caielessly  failed  to  deliver  eaid  mes- 
sage to  the  said  Matt  Conneli  until  the 
2l8t  of  February,  1890,"  at  the  Soldiers' 
Uoineln  the  city  uf  Leavenworth,  in  the 
state  of  Kansas.  The  doty  imposed  by 
the  statute  upon  the  defendant  was  to  re- 
ceive plaintifrs  message  at  Hedalia,  Mo., 
and  transmit  it  over  Its  line  to  the  point 
of  destination,  assuming  that  Its  line  ex* 
tended  to  that  point.  It  Is  not  charged 
that  the  defendant  did  not  iierform  this 
duty  which  it  wasenjolued  by  the  statute 
to  perform  at  Bedaiia,  Mo.;  but  .that  It 
foiled  to  discharge  another  doty,  that  of 
delivering  it  to  Matt  Conneli  at  Leaven- 
worth, Kan.  This  failure  to  deliver  the 
message  at  that  point  to  the  person  to 
whom  it  was  directed  may  have  been  an 
act  of  DPgligenee  tor  which  the  defendant 
might  be  made  to  respond  in  damages; 
but  it  is  not  the  failure  of  duty  for  which 
the  statute  Imposes  the  penalty  sued  for; 
consequently  the  petition  did  not  state  a 
cause  of  action  on  the  statute,  and  the 
demurrer  was  properly  sustained. 

2.  If  this  construction  of  section  2725  be 
correct,  it  disposes  of  the  case;  and,  as 
thus  construed.  It  is  not  seen  how  that 
section  impinges  upon  the  power  of  con- 
gress under  the  constitution  to  regulate 
commerce  among  the  several  states.  Its 
force  Is  wholly  spent  within  the  territorial 
limits  of  the  state  upon  a  citiaen  of  the 
state  in  requiring  the  performance  of  a 
duty  which  that  citlsen  owes  to  the  peo- 

glo  of  the  state,  and  to  commerce  itself, 
1  the  conduct  nf  Its  business  within  the 
state.  It  imposes  no  burden  upon  this 
branch  of  Cvimmerce,  throws  no  Impedi- 
ment In  its  way,  and  does  not  seek  to  reg- 
'Ulate  the  transmission  and  delivery  of  In- 
terstate telegrams  in  any  manner,  either 
within  or  without  its  own  borders.  The 
whole  scope  of  its  provisions  Is  to  foster 
this  branch  of  commerce  within  the  bor- 
ders of  the  state  by  stimulating  those  en- 
gaged in  its  conduct  to  tlie  discharge  of 
their  duty  to  the  world  of  commerce  in 
which  It  has  become  such  an  important 
factor.  It  does  not  enter  the  field  of  regu- 
lation,but  leaves  that  field  where  the  con- 
stitution places  It,  under  the  operation  of 
such  laws  of  congress  as  may  be  enacted, 
regulating  the  tranemlssion  and  delivery 
of  interstate  telegrams,  and  In  no  way  en- 
croaches upon  Its  power  In  that  behalf. 
The  state,  in  this  enactment,  neither  taxes, 
restricts,  nor  regnlatesthetransmissiun  of 
interstate  telejfranis,  but  It  simply  at- 
tempts, so  far  lis  its  own  citizens  are  con- 
'Cerned,  to  secure  their  transmission.  This 
law  may  aid  and  support,  but  never  can 
conflict  with,  any  law  that  congress  or 
any  state  may  pnss  on  the  subject.  In  the 
interest  of  commerce.  In  this  respect  this 
law  differs  essentially  from  the  statute  of 
Indiana,  which  was  held  in  Telegraph  Co. 
V.  Pendleton,  122  O.  S.  347,  7  Sup.  Ct.  Rep. 
1126,  to  he  an  invasion  of  the  province  of 
congress  I  n  respect  to  in  terstate  telegrams ; 
because,  in  effect,  that  law  attempted  to 
!iegulate  the  mode  and  order  of  transmls- 
sion  of  Interstate  tPlegrams.Hnd  the  dellv- 
«rT  of  such  dispatches  at  places  situated 


in  other  states,  by  providing  that  tele- 
grama  of  a  certain  character  should  havs 
preference  In  transmission,  and  for  the  de- 
livery of  all  dispatclies,  by  a  messeng^er,  to 
the  person  to  whom  the  same  were  ad- 
dressed. The  statute  under  consideration 
contains  no  such  obnoxious  provision, 
and  it  is  not  seen  why  it  may  not  well 
stand,  notwithstanding  that  decision;  it 
being  therein  conceded  that  the  state, 
within  the  reservation  that  it  does  not 
encroach  upon  the  free  exercise  of  the  pow- 
ers vested  in  congress,  may  make  all  neces- 
sary provisions  in  respect  of  the  use  of  its 
property  by  a  telegraph  company  with- 
in its  jurisdiction  which  the  comfort  and 
convenience  of  the  com m unity  may  re- 
quire. We  find  nothing  In  the  other  cases 
cited  from  the  United  States  Reports,  or 
any  caae  since  the  one  in  122.  that  mili- 
tates against  this  construction  of  section 
2726.  The  Judgmeot  is  affirmed.  Alleon- 
cnr. 


HaTJS  V    MOKLLBB. 

(Smtreme  Court  cf  MUiowri,  DMHon  Ifo.  S. 
Deo.  S6i,  1891. ) 

Brs^ck  o*  MuiKiAas  PaomaB. 
The  faot  that  defendant  aadaced  plaintiff 
after  their  agreement  to  many  does  not  render 
the  contract  Immoral,  and  therefore  a»cuae  him 
from  performing  it. 

Appeal  from  circuit  court.  Gasconade 
county;  Rudolph  Hireri.,  Judge. 

Action  by  Matilda  Hans  against  Will- 
iam Moeller  for  breach  of  promise  to 
marry.  Judgment  for  plaintilT,  and  de- 
fendant appeals.    Affirmed. 

B.  L.  Mnthews  and  W.  S.  Pope,  for  api 
pellant.  /.  W.  Boalware  and  J.  C.  Ki0- 
kaddoa,  for  respondent. 

Qaittt,  p.  J.  This  is  am  actloa  fomdefl 
on  a  breach  of  promise  to  marry,  and 
aggravated  by  seduction,  aceomplisbed 
under  and  by  means  of  the  promise.  The 
parties  are  Iwth  residents  of  Gasconade 
county.  The  defendant  was  a  man  of 
mature  years,  of  considerable  wealth,  the 
father  of  a  family,  and  a  widower.  Plain- 
tiff was  a  young  womaa,— a  domestic 
servant  in  the  boose.  She  had  lived  with 
bim  two  years  during  the  life-time  of  his 
wife.  There  was  evidenee  on  her  part  of 
the  pronlise  to  marry,  corroborated  by 
other  witnesses.  Defendant  was  a  wit- 
ness. He  did  not  deny  tlie  seduction.  He 
contented  himself  by  denying  the  promise 
to  marry.  There  was  sofliclent  evidence 
to  sustain  the  verdict.  The  defendant 
seeKs  to  reverse  the  Judgment,  on  the 
ground  that  tlie  contract  was  an'Immoral 
one.  The  contract  was  to  marry.  It  was 
not  only  not  Immoral,  but  was  one  fa- 
vored by  the  law,  and  based  upon  the 
most  valuable  of  considerations.  If,  by 
virtue  of  this  promise,  defendant  suc- 
ceeded in  perpetrating  a  grreat  wrong  on 
? lain  tiff.  It  does  not  He  in  his  month  on 
hat  acconnt  to  Impeach  the  validity  of 
the  contract.  There  is  no  merit  or  virtue 
in  his  point.  Dnlendant  also  InsistB  there 
was    no    mutual     promise     uf   marriage 

?iroven.    We  cannot  agree  with  him.    The 
estimony  is  clear  that  he  asked  her  to  be- 
come bis  wife,  and  she  at  the  time  as- 


Digitized  by 


Google 


Ma.) 


TITTMAN  9.  6BICZK. 


88» 


aented,  and  this-  was  ratUled  aad  resN 
firmed  HDbaeq  nently  before  he  accampllshed 
the  sedartion.  Appellant  excepted  to 
three  Uutractlana  in  the  motion  for  new 
trial,  but  in  this  court  he  has  filed  no 
statement  uor  made  any  point  aa  to  the 
HuppuBed  errors  in  them.  It  is  not  our 
duty  in  civil  cases  to  delre  for  errors  of 
-which  parties  hav?  not  complained.  We 
have  read  the  Instructions.  The  court 
Rave  all  defendant  asked,  and  there  was 
no  error  in  plaintiff's.  He  saved  no  ob- 
jections to  any  evidence.  The  Judgment 
-will  be  affirmed.    All  coacor. 


TiTTMAN   V.  UREEM.I 

(aumrans  Court  of  JIfiMourt,  DMtton  So.  t. 
Deo.  28,  1601.) 

Tku8tcb»— AonoK  oir  Bond— Reobift  o»  Txsm» 
— CoBATOK— CoiryKitBioir  or  Wabo'b  Funds. 

1.  In  an  action  against  a  auretj-  on  the  bond 
of  a  trustee  the  order  appointlog  the  tmstee  is 
properly  admitted  in  evidence. 

3.  A  receipt  from  the  trustee  as  snob  to  him- 
aelf  as  curator  of  the  cestui  que  trugt,  given  aft- 
er the  assumption  of  the  trust  and  the  giving  of 
the  trustee's  bond,  and  presented  to  the  probate 
court  on  a  settlement  of  his  accounts  as  guard- 
ian and  oarator,  vras  properly  admitted  against 
the  surety  aa  evidence  that  thereatter  lie  held 
the  estate  of  his  ward  by  virtue  of  his  appoint- 
ment as  trustee. 

3.  The  fact  that  a  curator  kept  the  funds  of 
bis  ward  mingled  with  bis  own  does  not  sbow 
that  be  made  a  wrouglul  conversion  thereof,  or 
that  he  did  not  have  them  in  his  bands  as  cura- 
tor when  he  was  appointed  trustee  of  aach  funds, 
especially  in  view  of  evidence  that  he  was 
perfectly  solreot  sad  able  to  pay  at  the  time  he 
was  appointed  trustee  and  rendered  a  final  aa- 
count  as  curator,  and  as  auoh  took  a  receipt  from 
himself  as  trustee  for  the  funds. 

Appeal  from  St.  Louis  circuit  court; 
Jacob  Ki>ein,  Judge. 

Action  by  EagMie  C.  Tittman,  pnbllc 
adtninlatratur,  in  charge  of  the  estate  of 
Florence  B.  Garrison,  deceased,  againat 
James  Green  aa  surety  on  a  bond.  Judg- 
ment for  plalntltf,  and  defendant  appeals. 
Affirmed. 

Lee  &  Ettt9  and  Job.  S.  Laurie,  for  ap- 
pellant. RasBteur  A  Hebaarmacber,  for 
respondent. 

Oantt,  T..  i.  This  la  an  action  nn  a 
bond  ezeented  by  Josepii  W.  Branch  as 
principal. and  the  appellant,  James  Green, 
and  Robert  B.  Brown,  as  sureties.  The 
plaintiff  sues  on  this  bond  as  the  legal  rep- 
reijentatlve  of  Mra.  Florence  G.  Garrison, 
deceased.  A  trial  waa  had  la  the  circuit 
court  of  the  city  of  St.  Louis:  and  on 
June  22,  18>il9,  judgment  was  rendered 
against  Janiea  Green,  tlie  appellant,  sure- 
ty on  said  bond,  for  (31 .300.39.  A  motion 
for  new  trial  was  overruled,  and  appeal 
taken  to  this  court. 

The  petition  alleges  that  Florence  EHsh 
Oarrtoon,  nee  Crookes,  died  on  December 
14, 1$8&,  and  that  plaintiff,  as  public  ad- 
mintotra  tor,  took  charge  of  her  estate  in 
porsuaoce  ol  an  order  of  the  probate  court 
of  the  city  of  8t.  Louis,  made  July  9, 1888; 
that  on  November  13,  1888,  Joseph  W. 
Branch  wan  duly  appointed  trustee  of  the 
cstateof  said  Florence  by  the  circuit  court 
of  the  city  of  St.  Luula,  and  that  said 
Bntacta,  as  aucb  trustee,  on  the  same  day, 

iBehearlng  denied. 


la  obedience  to  tbe  order  of  shtd  court, 
executed  a  bond  to  said  Florence  in  the 
•um  of  $42,000,  with  James  Green  and 
Robert  D.  Brown  as  sureties,  conditioned 
that  said  Branch  "should  well  and  truly 
perform  bin  duties  as  aucb  trustee,  and 
should  account  for  and  pay  over,  when 
lawfully  required  so  to  do,  all  sums  of 
money  coming  into  bis  hands  as  such 
trustee,"  and  for  breach  of  said  bond 
assigns  that  said  Branch,  aa  such  trustee, 
on  Decerobsr  28,  1883,  received  into  his 
hands,  custody,  care,  and  charge  tbe  sum 
of  92U,7«7.n  of  the  trust  fund  of  which 
said  Florence  (now  deceased)  waa  and  Is 
the  beneficiary,  and  that  upon  her  death 
as  aforesaid,  and  when  plaintiff  took 
charge  of  tbe  estate  of  said  Florence,  said 
Branch  was  lawfully  required  to  account 
for  said  sura,  and  pay  the  same,  together 
with  Interest,  to  plaintltT,  but  that  he 
failed  and  refused  so  to  do.  Judgment  is- 
prayed  In  accordance  wltb  tbe  premises. 
The  answer  of  defendant,  James  Green, 
wbo  is  one  of  the  sureties  ou  said  bond- 
and  the  appellant  herein.  Is  a  general 
denial,  and  further  avers  that,  prior  tO' 
the  commencement  of  said  suit,  said 
Branch,  as  such  trustee,  had  accounted 
for  and  paid  over  to  said  Florence  B.  Gar- 
rison and  her  estate  all  sums  of  money 
due  from  him  by  reason  of  bis  relation  to 
her  as  trustee.  A  general  reply  was  filed 
to  fiald  answer.  Branch,  as  principal,  and 
Robert  £.  Brown,  as  co-surety  with  ap- 
pellant, were  also  named  as  defendants  In 
tbe  petition;  but  tbe  cause  was  dlsmisRed 
by  plaintiff,  as  to  said  parties,  preceding 
tbe  trial. 

Upon  the  trial  the  plaintiff,  in  order  to- 
sustain  the  issues  on  his  part,  proved  his 
title  to  the  office  of  public  administrator  of 
St.  Louis,  and  qualiflcatlou  as  such;  the 
death  of  Florence  G.  Garrison ;  the  order 
of  the  probate  court  directing  him  to  take 
charge  of  the  estate  of  Mrs.  Florence  B. 
Garrison,  deceased,  upon  the  application' 
of  one  of  her  heirs.  He  also  proved  that 
Mrs.  Garrison  was  Florence  B.  Crookes, 
the^  daughter  of  Joseph  W.  Crookes,  de- 
ceased. He  then  read  in  evidence  the  fol- 
lowing order  of  tbe  circuit  court  o(  the 
city  of  St.  Louis:  "Tuesday,  November 
13, 188.3.  In  the  matter  of  Florence  Elisa 
Crookes.  Now,  at  this  day,  comes  Flor- 
ence Ellsa  Crookes,  In  her  own  proper 
person,  and  submits  to  the  court  tbe  peti- 
tion filed  herein,  and  moves  that  Joseph 
W.  Branch  lie  appointed  as  her  trustro; 
and  the  court,  having  examined  said  peti- 
tion aa  to  said  application,  and  she  now 
in  open  court  admitting  that  saia  appli- 
cation .Is  made  by  her,  of  her  own  free 
will,  and  that  the  facts  set  forth  in  said 
petition  are  true,  being  fully  advised,  finda- 
(1)  that  on  November  1, 1874,  Joseph  W. 
Crookes,  the  father  of  her,  the  said  Florw 
ence  Eliia  Crookes,  died,  leaving  a  will, 
which  was  thereafter  admitted  to  probate 
in  tbe  probate  court  of  the  county  (now 
city)  of  St.  Louis,  wherein  he  devisiid  to 
her  certain  property,  appointed  a  curator 
for  her  during  her  minority,  provided  that 
upon  her  attaining  her  majority  her  said 
curator  should  turn  said  estate  over  to  her 
trustee,  to  be  held  by  him  for  her  sole  and 
separate  use  and  benefit,  ta4>e  used  ,and- 

iigitized  by' 


la-be  used  mu 

/Coogle 


886 


BOUTHWESTEBK  BEFOBTER,  Vol.  18. 


(Mo. 


enjoyed  by  her  free  frtim  any  management 
or  control  of  any  fansband  whicb  sbe 
mlgbt  at  liny  time  bave;  (2)  bat  that  ber 
Maid  father  did  not  appoint  or  make  any 
provision  tor  the  appointment  of  a  trustee 
for  her;  (8)  that  she,  the  aaid  Florence 
Elisa  Crookea,  baa  attained  ber  majority ; 
(4)  that  ber  curator  holds  estate  amonnt- 
Ing  to  fiiO,787.11,  subject  to  the  order  of 
ber  trustee  when  appointed;  and  the 
court  bfing  of  opinion  that,  in  tbe  exer^ 
rise  of  its  chancery  powers,  it  may  make 
the  appointment  prayed,  and  that  tbe 
same  should  be  made,  it  Is  therefore  or* 
dere«l  by  tbe  conrt  that  Joseph  W. 
Branch,  of  tbe  city  of  St.  LoniB,  be  and  he 
is  hereby  appointed  trastre,  with  all  tbe 
powers  and  authority  In  and  by  said  will 
vested  in  the  trustee  of  her.  tbe  said  Flor- 
ence Eliia  Crookes.  and  said  Joseph  W. 
Branch  here.  In  open  court,  accepts  said 
trust,  and  flies  his  bond  in  the  sum  of 
forty-two  tbousMod  dollars,  with  Robert 
B.  Brown  and  James  Oreen  as  sureties, 
condltlon««t  for  tbe  faithful  discharge  of 
suld  triHt,  which  bond  the  conrt  now 
appro\-H. "  Plairitift  then  Introduced  said 
bond,  which  Is  as  follows:  "Know  all 
men  that  Joseph  W.  Branch,  as  principal, 
and  Robert  B.  Brown  and  James  Oreen, 
as  securities,  are  held  and  firmly  bound 
nntu  Florence  Ellta  Crookes  in  tbe  penal 
sum  of  forty-two  thousand  dollars,  la  wful 
money  of  the  United  States,  to  tbe  pay- 
ment whereof  they  bind  themselves,  their 
heirs,  executors,  and  admlnlstratom, 
firmly  by  these  presents.  Sealed  with 
their  seals  at  the  city  of  St.  Louis,  state 
of  Missouri,  tbls  13th  day  of  November,  A. 
D.  1H83.  Tbe  conditions  of  the  above 
obligation  are  such  that,  whereas,  tbe 
shIU  Joseph  W.  Branch  has  on  this  day 
been  appointed  trustee  of  said  Florence 
Ellxa  Crookes,  now,  therefore,  if  said 
Joseph  W.  Branch  shall  well  and  truly 
perform  his  duties  as  sncfa  trustee,  and 
shall  account  for  and  pay  over,  when  law- 
fully required  so  to  do,  all  sums  of  money 
coming  into  his  bands  as  such  trustee, 
then  the  bond  to  be  void ;  otherwise  to 
remalu  In  full  force  and  virtue.  [Signed] 
Joseph  W.  Branch.  [Seal.]  Robert  U. 
Brown.  [Seal.]  James  Grekn.  [Seal.]" 
Plaintiff  next  oHered  In  evidence  a  paper 
shown  to  have  been  signed  by  Joseph  W. 
Branch,  which  reads  as  follows:  "$30,- 
767.11.  St.  Irfiuls,  Dec.  2Stb,  1888.  Re- 
ceived of  Joseph  W,  Branch,  curator  of 
Florence  Bliia  Crookes,  twenty  thousand 
and  seven  hundred  and  sixty-seven  and 
11-ino  dollars,  as  ber  estate  in  full. 
[Signed]  JosKPH  W.  Branch,  Trustee  of 
Floreuce  Ellsa  Crookes-Qarrlson. "  De- 
fendant objected  to  the  admlspion  of  said 
paper  because  it  was  not  an  official  act, 
but  an  ex  pnrt"  and  voluntary  statement 
of  the  trustee  subsequent  to  the  execution 
of  tbe  bond,  and  therefore  not  competent 
ns  against  the  suretled.  Said  objection 
was  overruled,  and  defendant  excepted. 
PlaintilT  also  offered  In  evidence  the  will 
of  the  late  Joseph  W.  Crookes,  and  the 
settlement  made  by  Brunch  as  curator  of 
Florence  In  the  probate  court  on  July  1, 
I^I;  bnt,  npon  objection  of  defendant, 
said  instruments  were  excluded.  A  formal 
demand  by  plaintiff  on  Branch,  as  trustee, 


for  the  balance  alleged  to  be  doe,  and  bia 
failure  to  respond,  were  also  shown. 
Plaintiff  then  rested;  and  defendant 
tiffered  an  Instruction  in  the  nature  of  a 
demurrer  to  the  evidence,  whicb  was  r» 
tnaed  by  tbe  court,  and  defendant  except 
ed. 

Defendant  thereupon  called  to  tbe  wit 
ness  stand  Joseph  W.  Branch  blmaell, 
who  testified  to  tbe  effect  that  Florence 
Crookes  ( who  afterwards  married  Garri- 
son) was  his  niece;  that  he  qualified  as 
her  curator  after  the  death  of  her  father, 
which  occurred  in  November,  1874;  and 
that,  at  various  dates  daring  the  Interval 
between  1875  and  1880,  be,  as  ber  carator, 
received  from  tbe  executor  of  ber  fntner's 
estate  sums  of  money  aggregating  about 
920,000,  which  sums,  when  received,  he 
entered  to  the  credit  of  bis  Individual  ac- 
count; and  that  he  invested  and  naed  fie 
entire  amount  on  his  own  account,  and  In 
his  own  private  business  enterprises,  ex- 
cept the  sum  of  f4,000,  which  In  1879  he  in- 
vested in  a  loan  tor  five  years  to  Mr.  Alex- 
ander, secured  by  deed  of  trust,  and  which 
was  repaid  to  him  by  Alexander  In  May, 
1884.  lu  regard  to  tbls  Alexander  invest- 
ment, however,  he  is  vsry  Indefinite,  tie 
had  loaned  htm  f  24,000  all  together,  and 
tbenoteand  mortgage  were  in  his  individ- 
ual name.  He  sa vs  "  he  calculated  f  20,000 
of  Ittor Alice,  and  $4,000  for  Ellsa."  Nofut^ 
ther  explanation  Is  given  why  he  Intended 
Alice  should  have  the  larger  and  Eliia  the 
sn<aller  amount.  He  testifies  that  on  tbe 
28tb  day  of  December,  1883,  the  date  of  tbe 
receipt,  he  went  through  no  formality  of 
transferring  from  himself  as  carator  to 
himself  as  trustee  the  money  he  held  for 
his  ward  and  beneficiary,  further  than  ex- 
ecuting tbe  receipt  in  evidence,  and  exblt»- 
Itlng  tbe  same  to  the  probate  conrt.  He 
kept  no  separate  bank-account  as  truatee 
of  this  fund.  When  be  collected  it,  it  went 
into  his  private  bank-account,  and  was 
used  by  bim.  He  says.  In  explanation  ut 
the  receipt,  that  be  gave  it  as  a  settle- 
ment with  the  probate  court  of  his  enra- 
torsbip.  He  charged  himself  with  Interest 
on  tbe  trust  fund  in  his  annual  settle- 
ments, and,  when  questioned  by  MaJ. 
Lee  on  this  point,  says  be  was  recelvloK 
Interest  from  various  sources,  and  that  It 
might  have  been  actual  Interest  with 
which  he  waH  charged.  It  appeared  that 
on  28th  December,  1883,  his  balance  In  one 
bank  was  $4tS5.08.  When  pressed  byconn- 
ael  to  know  if  he  bad  other  means  on  that 
day,  be  says:  "Sometimes  I  had  la  rice 
sums  of  money  outside  of  my  bnnk- 
accoant."  Oould  not,  from  memory,  say 
he  had  or  had  not  other  moneys  that  day. 
Coniisel  also  went  through  a  long  acconnt 
of  the  witness  to  ebow  payments  to  his 
ward  after  tbe  exhibit  for  final  settlement 
was  filed,  but  Mr.  Brancb  very  frankly 
says  that  be  cbargred  bis  ward  with  all 
those  payments,  and  he  was  not  entitled 
to  further  credit  for  them.  AltbovKb  tbe 
court  excluded  tbe  final  settlement  on  tbe 
objection  of  counsel  for  defendant,  tbey 
examined  Branch  on  all  the  debits  and 
credits;  and,  for  all  practical  purposes.  It 
was  before  the  trial  court,  and  showed  a 
balance  of  "$20,767"  due  the  ward.  On 
cross-exRiuinatlon,  It  was  clearly  shown 
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that  Joseph  W.  Branch  waa  on  December, 
188S,  worth  between  f  160,0C0  and  9170,000 
over  and  above  all  hia  liabilities.  His 
credit  was  first-class.  He  was  tlie  owner 
ut  a  large  bnslness  house  nnder  the  flrra 
name  ol  Branch,  Crookes  &  <Jo.  He  dis- 
ounnted  all  his  bills  for  merchandise  and 
material.  His  partners  rimply  had  an  In- 
terest in  theproflts  of  tbe  bnslness.  He 
testlfled  he  was  amply  able,  at  the  time  he 
qualified  as  trustee,  to  tarn  over  the 
amount  due  his  ward.  He  succeeded  him. 
self  In  the  trust,  bat,  if  any  one  else  had 
been  appointed,  he  could  have  turned  over 
the  amount. 

1.  There  was  no  error  In  admitting  the 
order  appointing  the  trustee.  It  was  a 
HObstantire  (act  essential  to  plaintiff's 
case.  It  was  necessary  to  inform  the 
vuurt  of  the  relation  Branch  bore  to  Miss 
<:rook«8;  and,  defendant  having  bound 
himself  by  the  terms  of  the  bond  for  the 
faithful  performance  of  Itranch's  duty  as 
trustee.  It  followed  that  the  court  could 
inquire  into  the  appointment,  to  know  its 
extent  and  lluiitations.  and  defendant 
was  not  only  chargeable  with  notice  of 
that  order  end  its  contents,  but  was 
estopped  from  denying  it.  Big.  Estop. 
(5tb  Ed.)  p.  876. 

2.  Nor  was  there  any  error  In  admitting 
the  receipt  in  evidence.  It  was  an  admis- 
sion made  after  the  trust  was  assumed, 
and  at  a  time  when  the  defendant  was 
Mtanding  sponsor  for  Branch's  conduct. 
It  related  directly  to  the  business  in  hand. 
While  the  principal  is  acting,  bis  declara- 
tions may  be  so  interwoven  with  bis  acts 
as  to  stand  In  direct  connection  with 
them,  and  form  part  of  the  rea  fteatsa. 
Brandt.  Sur.  §518.  It  Is  true  the  court,  on 
defendant's  objection.— and  we  think  er- 
roneously,—excluded  the  settlement  when 
It  was  offered  by  plaintiff;  but  defendant 
snfHciently  proved  by  Branch  that  be  had 
made  a  final  settlement  In  tbe  probate 
court,  and  that  the  balance  against  bkn 
was  the  amount  of  tbis  receipt,  and  that 
he  gave  this  receipt  as  a  settlement  with 
that  court.  While  open  to  explanation  as 
other  receipts,  It  was  competent  evidence 
as  an  admission  of  tbe  principal  against 
bimself.  Btnte  v.  Roeppr,  k2  Mo.  67;  State 
V.  Dalley.  62  Mo.  601 :  Father  MathewSoc. 
▼.  FlUwilUams.  84  Mo.  406.  Nor  can  we 
look  upon  this  receipt  as  a  mere  form. 
When  bis  ward  reached  her  majority  the 
Kuardiansbip  was  re<|ulred  by  tbe  law  to 
be  settled.  While  tbe  defendant  has  pre- 
vented that  settlement  from  going  into 
this  record,  be  has  shown  by  his  own 
witness  that  he  actually  made  a  settle- 
ment. The  otber  evidence  shows  he  has 
asanmed  a  new  fiduciary  relation  to  his 
ward.  He  was  now  her  trustee,  and  he 
alone  could  give  acquittances  for  her  This 
receipt,  presented  to  tbe  probate  court, 
was  an  unmistakable  and  unequivocal 
iict,  by  which  be  intended  that  court  to 
ooderstand  he  henceforth  held  the  estate 
of  bis  ward  by  virtue  of  his  appolutment 
as  trustee.  It  waa  a  voucher  required  of 
all  tbe  fiduciaries. 

8.  Tbe  important  question  In  this  case, 
and  one  diBcuMsed  with  great  ability  on 
both  aides.  Is  whether,  upon  the  whole  ev- 
idence, the  defendant  Is  liable  as  surety 


on  the  tmstee  bond.  That  tbe  condition 
ol  tbe  bond  sued  on  is  prospective,  and 
that  defendant  cannot  be  held  for  past  de* 
faults,  is  conceded  by  respondent,  and  is 
too  clear  to  admit  of  discussion  or  require 
any  citation  of  authority.  The  surety  is 
not  to  be  held  beyond  tbe  terms  of  his 
contract.  Ue  is  bound  by  bis  agreement, 
and  nothing  else.  Bauer  v.  Cabanne,  (Mo. 
Sup.)  16  S.  W.  Bep.  521.  And,  where  an 
officer  succeeds  himself,  his  sureties  are 
only  bound  for  the  breaches  of  duty  w^uiv 
ring  during  the  term  tor  which  they  bound 
themselves.  State  v.  McCormack,  50  Mo. 
568;  State  v.  Alsap.  91  Mo.  172.4  S.  W. 
Kep.  81 :  State  v.  Finn,  98  Mo.  683, 11  S. 
W.  Bep.  994. 

But  It  la  conceived  that  these  principles 
of  law,  however  well  settled,  do  not  of 
themselves  solve  tbe  difflcaltles  of  this 
case.  By  tbe  last  will  of  Joseph  W. 
Crookes,  Joseph  W.  Branch  was  made  a 
testamentary  guardian  and  curator  of 
Florence  E.  Crookes,  a  minor  daughter  of 
the  testator,  during  minority.  By  the 
will  tbo  testator  further  provided  that, 
upon  Florence  E,  attaining  her  majority, 
said  curator  should  turn  over  her  estate 
BO  derived  to  her  trnstee,  to  be  held  by 
blm  for  her  sole  and  separate  use  and  ben- 
efit, free  from  the  control  of  any  husband 
she  might  at  any  time  have.  In  the  argu- 
ment of  counsel,  it  was  assumed  that 
Branch  gave  bond  as  curator;  and,  in  tbe 
absence  of  a  provision  in  tbe  will  exempt- 
ing him,  of  course,  be  was  required  so  to 
do.  Tbe  testator  did  not  name  her  trus- 
tee, but  upon  coming  to  the  age  of  18,  act- 
ing upon  tbe  well-defined  maxim  that  a 
court  of  equity  will  not  suffer  a  trust  to 
fail  for  want  of  a  trustee,  but  will  appoint 
one,  she  ap[>lied  to  tbe  circuit  court  of  tbe 
city  of  St.  Louis  to  appoint  a  trustee  for 
her.  to  execute  the  trust  created  in  her  be- 
half in  her  father's  will:  and  thereupon, 
on  the  18th  day  of  November,  1888,  the 
court  heard  the  application,  and  appoint- 
ed Joseph  W.  Branch  as  her  trustee,  with 
all  the  powers  in  said  will,  and  at  the 
same  time  Branch  accepted  tbe  trust,  and 
filed  bis  bond  in  the  sum  of  f42,000,  with 
Brown  and  defendant,  Green,  as  bis  sure- 
ties. Tbe  court  found  that  she  bad  at- 
tained her  majority;  that  Branch  held  in 
hIa  hand  as  her  curator,  at  that  time, 
$20,767.11  of  her  estate,  subject  to  the  or- 
der of  her  trustee.  Some  two  years  previ- 
ous to  tbIs,  Branch  bad  filed  his  exhibit 
for  a  final  settlement  of  his  accounts  as 
curator,  and  it  bad  been  continued  from 
time  to  time.  On  the  28tb  December,  1883, 
the  record  of  the  probate  court  offered  In 
evidence  by  plaintiff  shows  that  on  that 
date  Branch  and  Miss  Florence  £.  Crookes 
(then  Mrs.  Garrison)  and  William  O.  Gar- 
rison (Iter  husband)  appeared  in  tbat 
court,  and  the  final  settlement  was  exam- 
ined, and  the  court  found  a  balance  in  tbe 
curator's  hands  of  920.772.86.  which  tbe 
court  ordered  paid  over  to  her  trustee  un- 
der appointment  of  tbe  circuit  court,  in 
accordance  with  the  will  of  her  father. 
There  la  a  controversy  between  counsel  as 
to  the  action  of  theconrt  In  regard  to  this 
entry.  Counsel  for  respondent  maintains 
it  was  admitted  in  evidence,  and  counsel 
for  appellant  aa  confidently  ^lasert  It  was 
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azelDdcd,  by  the  drcutt  ooart.  We  have 
oarcf  ally  read  the  full  atenograpblc  report 
of  the  oBer,  the  objections,  the  culloqny 
between  coansei,  and  the  conrt  aad  tsoan- 
■ei :  and  we  tblnk  the  record  entry  was 
admitted,  bnt  the  eettlemcnt  Itaelf  waaez> 
eluded.  We  would  not  be  mlaunderstuod. 
In  oar  view,  tbe  curator's  itemised  ac- 
count, Bigticd  and  sworn  to,  was  tbe  set- 
tlement alluded  to,  objected  to,  and  ex- 
eluded  by  tbe  court.  In  contemplation  of 
law,  that  paper  and  accompaaylnRtroaclt- 
ers,  with  the  action  of  the  court  upon  it, 
aa  shown  by  tbe  record,  constitutes  the 
settlement  proper.  But,  in  all  bia  oilers, 
counsel  for  plaiotilt,  in  tbe  clrenit  court, 
drew  a  distinction  between  tbe  paper 
writing  containing  tbe  itemised  account, 
with  the  affidavit  attached,  and  tbe  rec- 
ord entry;  and  on  bla  final  offer  he  clearly 
indicated  thathe  conRldered  the  record  en- 
try in  Boob  50,  p.  006.  of  tbe  Probate  Rec- 
ord, already  In.  On  the  same  day,  Branch, 
who  now  occupied  tbe  dual  position  of 
curator  and  trustee,  executed  this  receipt: 
"St.  Louis,  December  28,  18^.  30,787.11. 
Received  of  Joseph  W.  Branch,  curator  of 
Florence  Eliza  Crookea,  twenty  thousand 
seven  hundred  and  sixty-seven  dollars,  aa 
ber  estate  In  full.  Josbpb  W.  Branch, 
Trustee  of  Florence  Ellta  Crookes-Garri- 
sou."  Branch  says  that,  in  point  of  fact, 
on  that  day,  he  did  not,  as  curator,  go 
through  any  kind  of  ceremony  or  formall* 
ty  of  turning  over  tbe  actual  money  to 
himself  as  trustee.  Nor  did  be  doposlc 
that  amount  as  a  trust  fund  In  any  bank, 
and  open  a  new  account  with  himself  as 
trustee.  It  is  now  earnestly  contended 
by  counsel  tor  appellant,  Inastnuch  aa 
there  was  not  such  a  formal  transfer  of 
tbe  fund  Itmilf.and  aa  he  placed  his  ward's 
moneys,  as  be  received  them,  into  bis  pri- 
vate account,  and  on  that  day  they  were 
mingled  with  bia  own,  and  not  kept  sep- 
arate, that  he  never  received -these  moneys 
aa  trustee;  that  he  bad  committed  a 
breach  of  his  curator's  bond,  aud  waa 
guilty  of  a  devastavit,  and  tbe  liability 
must  fall  on  the  sureties  on  the  curator's 
bond,  and  not  on  the  sureties  on  tbe  trus- 
tee's bond.  We  recognise  the  necessity  of 
a  careful  discrimination  here.  We  fully 
agree  with  counsel  that  "a  fiduciary  can- 
not transfer  bia  mere  indebtedness  in  one 
capacity  to  himself  In  another  capacity, 
so  as  to  exonerate  his  sureties  In  the  one 
and  throw  the  burden  upon  bis  sureties  in 
<be  other.  To  make  the  transfer  valid,  it 
must  consist  of  something  more  than  a 
mere  naked  liability.  It  muat  be  subs^-an- 
tial  assets,  if  made  by  an  insolvent  fldnci'- 
ary."    Gilmer  v.  Baker,  24  W.  Va.  72. 

No  one  could  better  state  tbe  reasons 
why  an  executor  or  other  fiduciary,  who 
was  already  guilty  of  a  devastavit,  sbonld 
not  be  allowed,  at  bis  pleasure,  to  shift 
bis  liabilities  from  one  set  of  sureties  to 
another,  than  Judge  STAPLBadid  in  Smith 
V.  <5regory,  26  Orat.  248.  But  In  that  case 
be  Haya,  also,  "  that  tbe  law  is  well  settled 
that  where  an  executor  or  adminiatrator, 
having  assets  In  bis  bande,  becomea  tbe 
guardian  of  the  legatee  or  distributee,  be 
may  elect  to  hold  the  share  of  sock  legatee 
or  distributee  In  hia  ctaarncter  of  guard- 
ian; and  thus,  wblle  .becbargne  bis  sure- 


tlHBlntbe  gaardtaa  bond,  he  exoaerates 
tbose  in  the  administrator's  bond.  Anil 
it  is  equally  well  settled  that,  in  order  to 
shift  the  reHponslbillty  from  one  rlasa  of 
sureties  to  the  other,  soms  distinct  act  or 
declaratioo  is  neeeasary  on  tbe  part  of  tba 
executor  or  admlaistrator,  iudiratlTe  of 
his  intention  to  bold  the  fond  In  bla  cbar- 
aeter  of  guardian. "  Citing  Uyera  v.  Wade, 
6  Band,  (Va.)  444;  Swope  v.  Cbambera.  2 
Orat.  Si9.  Tbe  decision  of  that  chb* 
turned  largely  upon  tbe  fart  that,  long 
after  Gregory  qualified  as  guardian,  be 
oontlnued  io  hie  settlements  to  cbarga 
himself  with  tbe  fund  that  he  had  convert- 
ed as  executor.  Judge  Staplrs  well  said : 
"  When  a  fiduciary  thus  charges  himaelf 
with  assets,  wben  he  deliberately  bol<l8 
himself  ont  to  the  world  aa  chargeable  in 
a  particular  character,  neither  be  nor  bia 
sureties  should  be  permitted  to  destroy 
the  effect  of  admissions  thus  solemnly 
made  by  any  mere  private  entries  of  the 
fiduciary  himself.  We  must  look  to  tbe 
records  only."  The  court  of  appeals  In 
that  case  bases  its  opinion  on  the  fact  that 
a  deva^tHvit  bad  occurred  prior  to  the 
attempted  transfer  of  tbe  liability  from 
thesuretiea  of  the  executor  to  tboae  of 
the  guardian,  and  because  tbe  tranafer, 
80i«alled,  waa  a  private,  secret  arrange- 
ment of  tbe  executor  alone,  and  was  not 
an  unequivocal,  dlBtinot  act,  showing  his 
election  to  bold  the  fond  as  guardian. 
Bnt  while  It  is  true  that  afiduciary, guilty 
of  a  devastavit  or  wrongful  conversion, 
cannot  thus,  at  bis  pleasure,  shift  tbe  re- 
sponsibility of  one  mt  of  sureties  to  an- 
other, we  think  it  Is  firmly  settled  tbat 
when  one  person  la  both  executor  and 
guardian,  or  guardian  and  trustee,  be  may 
transfer  bis  account  as  executor  to  bis 
account  as  guardian  or  as  guardian  to 
trustee,  and  when  he  has  made  this  elec- 
tion in  a  solemn,  det'.isive  way,  he  and  iito 
sureties  will  be  bound  by  that  election. 

4t  is  essential,  then, in  the  very  outset,  to 
determine  whether  Joseph  W.  Brancn  bad 
aaaeta  in  his  hands  aa  curator,  belonging 
to  his  ward,  at  tbe  time  he  was  appointed 
trustee.  HIh  testimony  is  unchallenged 
that  he  bad  received  asMts  of  his  ward, 
from  ber  father's  executor,  aggregating 
920,000;  that  be  carried  this  In  his  private 
account.  He  made  annual  settlements 
with  the  probate  court;  charged  himself 
from  time  to  time  with  the  amounts  be 
received;  accounted  for  7  per  cent.  Inter- 
est on  tbe  amount  In  bis  hands.  On  tbe 
trial  of  this  cause  in  the  court  below  the 
defendant  called  him  as  a  witness.  His 
testimony  does  not  indicate  any  desire  to 
lean  to  one  side  or  the  other.  He  saya 
tbat,  wben  be  made  bla  final  settlement  as 
guardian,  be  was  worth  9160,000  to  9170,- 
QUO;  that  he  was  able  on  that  day  to  have 

J>aid  his  ward  or  her  trustee  tbe  920,767.11 
ound  dueonthesettleirient.  Counsel  now 
seeia  to  queation  this  statement.  Waiv- 
ing tbe  rule  that  they  are  bound  by  bis 
answers  to  their  own  queatloua,  being 
their  own  witness,  we  think  we  are  t>oan<l 
to  accept  thia  as  a  fact,  because  it  stands 
uncontradicted  by  any  other  fact  or  state- 
ment in  tbe  record.  Nor  is  it  at  all  con- 
clnaive  that  Branch  was  guilty  of  a  deraa- 
ta  rit  because  he  did  not  keep  these  tonds 
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of  hl8  ward  at  all  times  Mparated  from 
hl<i  Individual  moneys.  It  was  biH  dnty 
to  Invest  tbem  tor  ber,  If  be  could  find  a 
safe  Investmeot.  It  he  could  nut,  it  was 
bis  doty  TO  report  that  fact  to  the  pro- 
bate court.  The  preyallins  practice,  fixed 
by  8tatnte,l8  to  require  the  curator  to  ap- 
pend to  his  settlement  an  affldavltsbow- 
ing  to  whom  and  on  what  aecuricy  be  has 
loaned  bis  ward's  estate;  and,  if  he  has  it 
on  band,  he  most  state  that  fact,  also.  In 
the  absence  of  evidence  to  the  contrary, 
we  most  presume  the  probate  court  of  St. 
Lioats  reqnired  the  curator  to  make  his 
settlements  according  to  law.  If  so,  and 
Branch  disclosed  to  that  conrt  that  he 
bad  the  moneys  in  bis  own  bands,  and 
tbeae  settlements  were  approved, It  would 
hardly  be  said  there  was  such  a  wasting 
of  the  estate  as  would  be  a  breach  of  hlH 
bond.  Now,  outside  of  this  failure  to  keep 
a  separate  account,  there  Is  no  evidence 
whatever  tending  to  showaefentstaWton 
2gth  December,  188S;  so  that  we  think  the 
record  does  not  suHtain  appellant  In  eay- 
Infc  there  were  no  assets  to  transfer.  Nor 
do  we  agree  with  him,  that  solvency  of 
the«cnrutor  fs  an  immaterial  fact  to  be 
shown  on  this  issue.  In  Ollraer  v.  Baker, 
84  W.  Vfl..  72,  the  court  said :  "But  if  the 
fnnd  was  in  the  hands  of  Berry  at  the 
time  said  order  was  made,  or  if  it  came  to 
bisbands  thereafter, and  before  the  injunc- 
tion was  granted,  or  if  he  wau  then  solv- 
eot,  and  able  to  pay  it  over,  all  that  was 
n^essary.  in  any  of  these  events,  to  fix 
bis  liability  as  administrator,  was  for  him 
to  make  bis  election  to  hold  it  as  adminis- 
trator, and  manifest  It  by  some  act,  dec- 
laration, or  admission."  And  again,  In 
tbat  case,  it  was  said,  "there  was  no  evi- 
dence that  be  was  Insolvent."  8ee,  also, 
Uottsberger  v.  Taylor,  19  N.  Y.  160;  State 
▼.  Cheston,  51  Md.  S5ii.  In  the  case  last 
cited  the  supreme  court  of  Maryland,  in 
discosslng  this  proposition,  says :  "  But, 
assuming  the  proposition  to  be  tme,  that 
If  the  assets  are  wasted  by  the  execntor 
before  his  dnties  as  such  have  ceased,  so 
tbat  nothing  then  remains  In  his  hands 
upon  which  the  transfer  can  operate,  his 
bond  as  execntor  will  remain  liable,  we 
are  very  clearly  of  opinion  there  is  no  suffi- 
cient evidence  In  the  record  tbat  Coale  had 
so  wasted  the  assets  at  any  <late  prior  to 
the  'time  when,  by  operation  of  law,  they 
woald  be  considered  lu  bis  hands  as  trus- 
tee. It  is  not  a  mere  technical  devatttarit, 
sncb  as  falling  to  keep  the  funds  of  the  es- 
tate ear-marked  and  separate  from  his 
own,  or  mingling  tbem  with  his  own,  that 
will  nmonnt  to  such  wasting.  Bnt  this  is 
all  that  the  evidence  shows  was  done  by 
the  execntor. "  "  Ue  kept  the  money  min- 
gled with  bis  own,  and  drew  on  it  indlS' 
criminately  for  bis  own  purposes,  as  well 
as  for  the  estate."  "Bnt  there  Is  nothing 
to  show  tbat,  at  any  of  the  peritMls  when 
thn  law  wonid  elTeftt  the  transfer,  he  iiad 
not  in  hand  ortinder  his  immediate  control 
a  sufficient  sum  to  meet  ail  his  liabilities  as 
execntor;  and,  above  'all,  there  Is  not  a 
particle  of  evidence  that  at  these  times  he 
was  not  perfectly  solvent,  or  that  he  was 
even  embarrassed,  and  not  perfectly  ready 
and  able  to  meet  every  demand,"  etc.  "In 
this  state  of  case  we  have  no  hesitation 


la  deciding  there  was  nothing  to  prevent 
the  transfer;  and,  bdng  of  that  opinion, 
we  oannot  sustain  this  objection. "  All  of 
which  will  apply  In  this  case. 

Bnt.  notwithstanding  Branch,  the  cura- 
tor, was  amply  able  to  make  the  tran»- 
fer,  and  had  the  funds,  unless  there  was  a 
transfer  by  operation  of  law,  or  he  elected 
to  hold  them  as  trustee,  bis  suFeties  can- 
not be  charged  witb  bis  sobsequent  de- 
fault. It  was  decided  by  this  court  in 
State  V.  Hearst,  12  Mo.  237.  when  the  same 
person  is  executor  of  an  estate  and  guard- 
ian of  a  distributee,  and  there  is  nothing 
to  show  In  which  capacity  be  holds  funds 
alter  ;^yment  of  debts  and  settlement  of 
the  estate,  he  will  be  presumed  to  hold 
them  as  guardian.  Watkins  v.  State,  2 
am  &  J.  220;  Karr  v.  Karr,  6  Dana,  8; 
JobiiRon'a  Adm'r  t.  Johnson,  2  Hill,  (S. 
CV  2>i5;  Walker  v.  Walker,  25  Mo.  365. 
But,  in  our  view  of  this  chhp,  It  is  unnec- 
essary to  invoke  a  presumption  so  strong. 
The  uutborltles.  with  great  unanimity, 
agree  that  where  thesame  person  succet'ds 
himself  in  a  different  fiduciary  relatiun,  or 
where  they  both  exist  at  one  time,  11  he 
is  clearly  len titled  to  the  trust  fund  In  his 
new  capacity  he  Is  entitled  to  moke  the 
election,  and  If  he  does  so  by  some  afflrm- 
ative,  unequivocal  act,  from  that  time  he 
will  be  required  to  account  in  bis  new 
trust  relation.  Batib  v.  Ellis,  76  Mo.  459. 
Applying  the^e  principles  here,  when  Mrs. 
Garrison  reached  her  majority  it  became 
the  duty  of  her  curator  to  tarn  over  her 
estate  to  her  trustee.  In  obedience  to  this 
provision  of  the  will,  she  went  with  her 
curator  to  the  court  having  equity  juris- 
diction, and  prayed  tbat  court  to  appoint 
her  a  trustee.  The  conrt  made  the  ap- 
pointment. The  trustee  made  known  to 
the  court  that  he  bad  In  bis  bands  $20,- 
707.11.  His  sureties  were  requested  by  hint 
to  execute  a  bond  for  f42,Q0O,  double  tbn 
amount  of  the  trust  fund.  Executing  this 
bond  as  sureties  for  the  performance  of 
this  trust,  being  In  the  contemplntlun  of 
the  law  before  the  court,  they  must  be 
lield  to  know  the  source  of  that  fund. 
The  record  appointing  their  principal  a 
trustee  recites  tbat  he  then  bad  in  hl» 
hands  as  caratnrtbls  amount.  As  they 
were  to  stand  as  sponsors  for  his  good 
conduct,  how  easily  they  could  have  as- 
certained In  what  condition  this  fund  was. 
But  the  curator  then,  in  December  follow- 
ing, gave  notice  of  bis  final  settlement. 
He  appeared  before  the  probate  court. 
His  watd  and  her  husband  were  there. 
By  the  appointment  of  the  circuit  conrt 
the  trustee  had  a  right  to  be  and  was 
there,  to  see  tbat  be  received  all  of  the 
trust  fond.  The  settlement  was  mude,  the 
balance  was  ascertained  to  be  920,7G2.<{6, 
and  the  probate  court  ordered  It  paid  to 
Branch,  "trustee  of  said  Florence  £. 
Crookes,  now  Garrison,  under  appointment 
or  the  ctrentt  conrt ; "  and  thereupon  he  re- 
ceipts in  his  new  capacity  for  the  money. 
Conldanactbe  more  unequivocal?  The 
conrt  which  has  jurisdiction  over  bis  ac- 
eovnts  as  curator  is  informed  of  his  ap- 
pointment under  a  court  of  chancery.  The 
probate  court  reeoicnises  that  appoint- 
ment, and  makesan  orderaocordlngly.  The 
ward  and  beneflciary  and  her  husband  are 
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all  preoent.  The  iH>ttlemeDt  la  approved  on 
the  record.  Now,  after  all  this,  would  the 
court  cite  Branch  to  make  settlement  aa 
rorator?  It  Branch's  auretlea  aa  curator 
had  desired  to  know  whether  they  were 
released,  and  they  bad  found  these  record 
entries,  and  bad  seen  or  kuonn  of  tbla  re- 
ceipt, would  they  have  been  Jnatifled  in 
conaiderlNKthemaelvea  released?  We  think 
so.  By  every  fair  intendment,  the  defend- 
ant bound  hlmaeU  tor  this  fund.  We 
simply  bold  bim  to  bla  ai^reement,  no 
more.  Any  other  result  would  work  pal- 
pable injustice.  We  hold  the  circuit  court 
committed  no  error  against  the  defend- 
ant. The  lodgment  la  affirmed.  Ail  con- 
cor. 


BOSBNKRANZ  T.  LlNDBLL  BT.  Co.l 

(Supreme  Coitrt  of  MiMouri,  IXvMon  No.  >. 
Deo.  89, 1801.) 

InURWS  TO  ItirART— Neouoincb  an-d  Coxtribu- 
TOBT  NeauoBMoa— BviDBNCB— Daxaobb— Loss 
or  Karninos. 

1.  A  child  four  yeus  old  started  to  ran 
•cross  a  street  at  about  tbe  middle  of  a  block,  fell 
•bout  four  feet  in  front  of  a  hone  drawing  a 
atieet-car,  and  moving  at  a  slow  trot,  aiid  was 
ran  over.  There  was  evidence  that  It  was  dusk 
at  (he  time,  bnt  sufficiently  light  to  enable  one 
to  distinctly  see  tbe  cbfld  half  across  the  street; 
that  to  the  driver's  knowledge  tbe  street  at  this 
point  was  much  frequented  by  children;  that  the 
oar  could  have  been  stopped  within  a  distance 
of  two  feet;  that  the  driver  was  giving  no  at- 
tention to  tbe  track  in  front  of  him,  and  did  not 
see  the  child  before  the  oar  passed  over  him. 
field,  that  the  issae  of  negligence  waa  properly 
submitted  to  tbe  ]ury. 

2.  Tbe  child's  parents  were  poor  and  depend- 
ent on  their  own  labor.  The  fatber  was  sick  in 
a  hospital  from  which  tbe  child  and  his  mother 
bad  just  returned.  The  mother  left  tbe  child 
on  the  door-steps,  and  went  in  to  get  something 
for  him  to  eat  The  house  was  26  feet  from  the 
road,  and  located  on  an  alley.  Held,  that  tbe 
mothw  was  not  chargeable,  as  a  matter  of  law, 
with  contributory  negligence. 

8.  An  instruction  that  if  the  jury  And  for 
plaintiff  tbey  should  "assess  his  damages  at 
such  a  sum  as  tbey  may  believe  from  the  evi-, 
denoe  will  be  a  fair  compensation  to  him:  (1) 
For  any  pain  of  body  or  mind;  (3)  for  any  loas 
of  earning*  after  be  shall  tiave  attained  tbe  age 
of  twenty-one  years ;  (8)  for  any  physical  disfig- 
urement or  deformity;  (4)  for  any  permanent 
Injury  to  his  body  other  than  disfigurement  and 
deformity,  which  plaintiff  baa  sustained,  or  will 
hereafter  austain,  by  reason  of  said  injuries, 
and  directly  caused  thereby,  "—cannot  be  said 
to  be  BO  wanting  in  clearness  or  perspicuity 
that  it  could  have  confused  or  misled  the  ]nry. 

4.  In  an  action  for  personal  injuries  to  a 
child  four  years  old,  the  fury  may  take  into  con- 
sideration, as  an  element  of  damages,  loss  of 
earnings  after  he  shall  have  obtained  majority, 
though  he  hus  never  earned  anything,  and  tbough 
no  one  can  tell  with  any  oertalnty  what  his  earn- 
ing capacity  will  lie. 

Appeal  from  St.  Louis  circnlt  conrt; 
Jacob  Ki.ikn,  Judge. 

Action  by  William  Ruaenkrani,  by  next 
friend,  against  the  Llndell  Railway  Com- 
pany, tor  personal  injuries  caused  tiy  de- 
fendant's neglisence.  From  a  judgment 
on  a  verdict  for  plain tifl,  defendant  ap- 
Iieals.    Aflirmeil. 

Alex..  Martio  and  Boyle,  Adams  •%  Me- 
Kelghna,  tor  appellant.  A.  R.  Tuylor  fynd 
A  lex.  Yooag,  tor  respondent. 

>  Rehearing  denied. 


Macfarlank,  J.  This  action  was 
brought  by  plaintlR,  a  minor,  by  his  next 
friend,  against  the  defendant,  a  borse^ar 
railroad  company, in  St.  Louis,  to  recover 
damages  for  injuries  received  on  tbe  16th 
day  of  February,  1888,  by  tbe  alleged  neg- 
ligence of  defendant.  The  charge  of  negli- 
gence made  in  tbe  petition  was,  in  Bnl>- 
atance,  that  tbe  plaintiff  was  knocked 
down  and  run  over  by  one  of  defendant's 
cars,  and  horae  attached  thereto,  while 
the  plaintiff  was  crossing  Cbontean  ave- 
nue, at  a  point  where  said  avenue  passes 
house  No.  2318;  that  he  was  seriously 
and  permanently  Injored  thereby,  and 
that  he  was  so  knocked  down  and  injured 
through  the  negligence  of  defendant  and 
its  servants  In  charge  of  said  horse-car. 
It  was  also  charged  that  tbe  driver  of  the 
car  neglected  to  obaerve  tbe  requirements 
of  a  certain  ordinance  of  tbe  city,  regulat- 
ing the  operation  of  street-cars,  in  failing 
to  keep  a  vigilant  watch  for  children  who 
might  be  on  tbe  track,  and  in  failing  to 
stop  the  car  in  time  to  avoid  injuring 
plaintiff.  It  is  further  alleged  that  plain- 
tiff's arm  was  broken  in  two  places,  his 
skull  broken,  his  face  and  jaws  crnithed 
and  disfigured  for  life.  Tbe  defendant.  In 
Its  answer,  denies  the  aliegationa  of  the 
petition,  sets  out  the  names  of  the  parents 
of  plaintiff,  and  alleges  that  the  supposed 
Injuries  of  plaintiff  werecansed  by  the  neg- 
ligence and  want  of  care  of  plaintilT  and 
bis  said  parents.  To  his  answer  the  plain- 
tiff replied,  denying  the  allegation  of 
counter-negligence,  and  admitting  the 
parentage  of  plaintiff  as  alleged.  It  ap- 
peara,  from  the  evidence,  that  plaintiff  at 
the  time  of  his  injuries  was  four  years  of 
age,  and  lived  with  bis  parents,  in  tbe 
rear  of  2311  Chouteau  avenue,  nn  tbe 
north  side.  The  family  consisted  of  fa- 
ther, mother,  plaintiff,  and  a  younger 
child;  They  occupied  two  rooms  in  a 
yard  back  from  the  street.  A  narrow 
alley  or  hallway  connected  tbe  yard  witb 
the  street.  On  this  street  were  two  liorae^ 
railway  tracks  operated  by  defendant. 
Tbe  fatber  of  plaintiff,  on  the  date  of  tbe 
accident,  was  in  a  hospital  sick.  Tbe 
mother  and  plaintiff  bad  spent  the  after- 
noon at  the  hospital,  with  the  fatber,  and 
on  their  return  home,  between  a  and  7 
o'clock,  tbe  mother  gave  plaintiff  sume 
milk  and  bread,  and  he  sat  on  the  dour- 
steps  to  eat  it.  Soon  after  she  directed  a 
neighbor  boy  to  take  a  bucket  and  go 
across  tbe  atreet,  to  a  saloon,  nearly  op- 
posite tbe  entrance  to  tbe  passwny,  and 
get  some  beer.  She  tben  went  Into  the 
house,  to  get  somuthing  more  for  plaintiff 
to  eat,  and  while  she  was  gone  be  fol- 
lowed, or  went  with,  tbe  boy  across  tbe 
street,  to  the  saloon.  As  tbey  retnrned. 
the  older  boy.  witb  the  beer,  passed  over 
the  street,  and  plaintiff,  following,  fell 
upon  one  of  the  railway  tracks,  about 
four  feet  in  front  of  the  horse  drawing  one 
of  defendant's  cars,  and  the  horse  and 
car  passed  over  him.  inflicting  severe 
injuries.  Upon  the  trial  tbe  jury  returned 
a  verdict  for  plaintiff  for  $3,600,  and  judg- 
ment was  rendered  accordingly,  from 
which  defendant  appealed. 

To  reverse  the  Judgment,  defendant  in- 
sists on  three  points:    /^rst,  Inaufflcieucy 
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ot  the  evidence  to  aathoriu  tbe  verdict; 
seeo/ic/.contrihntoi-y  negligence  on  the  part 
of  the  parents  u(  plaintiff;  and,  third. 
Improper  InstructlonB  defining  tbe  ele- 
mcDtH  of  damage  to  be  taken  Into  ac- 
count b.v  thejary  In  making  their  verdict. 
Tbe  qoestiona  of  the  negligence  of  defend- 
ant, and  tlie  contributory  negligence  of 
plaintiff's  parents,  were  submitted  to  the 
jurj  upon  iDstractlons  with  which  no 
fault  is  found,  and  the  jadgment  cannot 
be  disturbed,  for  the  first  two  assign- 
mrnts  of  error,  unless  there  Is  no  sobstau- 
tial  evidence  of  negligence  on  the  part  of 
defendant,  or  onless  the  evidence  shows, 
as  a  matter  of  law,  that  there  was  negli- 
gence of  tbe  parents  of  plaintiff  which  di* 
rectly  contribated  to  bis  injury. 

1.  Did  the  evidence  Justify  the  verdletT 
Defendant's  counsel  condenses  the  evi- 
dence into  tbe  following  summary,  and 
iusista  that  it  i»  insufficient  to  support 
tbe  verdict:  (1)  The  plaintiff  at  the  time 
of  receiving  the  injury  in  question  was 
crosalng  the  atreet  between  4  and  7 
o'clock  p.  M.  on  February  16th,  necessarily 
after  dark.  (2)  The  plaintiff  was  so 
crossing  the  street  at  about  the  middle  of 
a  block,  (a  good  distance  away  Irum 
regular  crossings,)  where  the  driver  o(  de- 
fendant's car  would  not  naturally  l>e  look- 
ing for  pedestrians.  (8)  Tbe  plaintiff 
started  from  the  sidewalk  on  one  side  ot 
the  street,  in  a  run,  and  ran  suddenly  and 
qolckly  across  the  street.  In  front  of  de- 
fendant's car.  He  was  only  four  feet  in 
front  of  tbe  horse  when  he  stumbled  and 
fell,  (running  fast  at  the  time.)  (4)  There 
is  no  evidence  that  tbe  driver  saw  the  boy 
until  befell,  when  every  ponsible  exertion 
was  made  to  avoid  running  over  him. 
(5)  The  horse  wafi  going  at  the  time  on  a 
"slow  trot."  Whatever  may  be  said  of 
the  sufficiency  of  the  evidence,  as  sum- 
marised, we  think  some  important  facts 
are  omitted.  The  evidence  also  tended 
to  prove  that  there  was  sufficient  light  to 
enable  one  to  see  the  child  distinctly  half 
acroHS  the  street ;  that  the  street  at  this 
point  was  much  frequented  by  children, 
which  was  known  by  the  driver  of  the 
car:  that  the  car  could  have  been  stopped 
within  a  distance  of  two  feet;  that  tbe 
driver  never  saw  the  child  at  ail,  before 
tbe  c.ar  passed  over  blm ;  and  tbnt  the 
driver  was  giving  no  attention  to  the 
track  in  front  of  him.  Supplementing  the 
summary  given  by  defendant  with  these 
facts,  we  think  it  very  clear  tbat  the  issue 
of  negligence  was  properly  submitted  to 
tbe  Jury.  The  street  was  a  public  high- 
way open  to  tbe  use  ot  all  persons,  chil- 
dren as  well  as  adults,  at  all  places,  and 
not  alone  at  iutersectionfl  and  crossings 
ot  other  streets.  This  point  on  the  street, 
being  much  frequented  by  children,  de- 
manded the  greater  vigilance' on  tbe  part 
of  tbe  driver,  and  the  fact  that  It  was 
growing  dark  did  not  release  him  from 
watchfulness  and  caution,  but  rather  de- 
manded increased  vigilance.  Whether  the 
driver  exercined  such  care  as  was  required 
ot  blm,  in  the  circumstances,  was  submit- 
ted under  instructions  to  which  no  objec- 
tions are  made. 

2.  The  same,  we  think,  may  be  said  of 
tbe  ciintrlbutory  uegiigence  ol  the  parents 


of  plaintiff.  The  conrt  instructed  the  Ju- 
ry on  this  question,  in  substance,  tbat  it 
tbe  parents  of  plaintiff,  having  blm  in 
charge,  considering  tbeir  circumstances 
in  life,  knowingly  or  negligently  aIlowe<l 
him  to  stray  upon  tbe  streets  where  de- 
fendant's cars  were  constantly  running, 
and  where  plaintiff  received  tbe  injuries 
complained  of,  siicb  facts  show  culpable 
carelessness  on  tbeir  part,  and  constitute 
such  contributory  negligence  as  will  pre- 
vent a  recovery  in  this  action,  unless,  not- 
withstanding such  negligence  on  tbeir 
part,  the  defendant's  driver  might  have 
prevented  the  injury  to  the  child  by  the 
exerrlse  ot  ordinary  care,  and  diligence  in 
keeping  watch,  and  in  stopping  the  car,  as 
required  by  other  InstructlonB  of  the  court. 
Tbe  evidence  showed  tbat  the  parents  of 
plaintiff  were  poor  people,  who  depended 
upon  tbeir  own  labor  for  a  livelihood. 
The  father  was  at  the  time  sick  in  a 
hospital,  and  the  mother  had  thecnreof 
her  two  small  children  In  addition  to  her 
housebold  duties.  The  child  was  seated 
on  the  door-step  eating  bread  and  milk 
which  she  had  provided  him.  The  house 
was  at  least  2!5  feet  from  the  street,  with  a 
narrow  pass  way  between  other  houses  as 
an  access  to  the  street.  She  went  In-doors 
to  get  blm  something  more  to  eat,  and  re- 
turned In  a  tew  minutes,  and  he  was  not 
there.  She  started  to  hunt  him,  and  im- 
mediately met  persons  carrying  him  home, 
already  injured.  Under  these  circiim- 
Btunces,  as  was  said  In  Frlck  v.  Railroad 
Co.,  76  Mo.  647,  it  cannot  be  held,  as  a 
matter  ot  law,  tbat  the  mother  actively 
l>ermltted  or  consented  to  the  child  going 
upon  the  railroad  track;  orthatsbe  tailed 
to  exercise  such  care  tor  the  safety  of  tbe 
child  as  ordinarily  prudent  persons  in  lier 
situation  deem  proper  and  sufficient  in 
like  circumstances.  She  was  not  charge- 
able, as  a  matter  of  law,  with  contribu- 
tory negligence,  and  tbe  instruction  which 
was  given  at  request  ol  defendant  fairly 
presented  tbe  Issue  to  the  Jury. 

3.  On  tbe  measure  of  damages,  the  court 
instructed  tlie  Jury  that,  if  they  found  for 
plaintiff,  they  should  "assess  his  damages 
at  such  a  sum  as  they  may  believe  from 
tbe  evidence  will  be  a  fair  compensation 
to  him— (1)  For  any  pain  of  body  or  mind; 
(2)  for  any  loss  of  earnings  after  he  shall 
have  attained  the  age  of  21  years;  (3)  for 
any  physical  disfigurement  or  deformity; 
(4)  for  any  permanent  injury  to  bis  body 
other  than  disfigurement  and  deformity, 
which  plaintiff  has  sustained,  or  will  here- 
after sustain,  by  reason  ot  said  injuries 
and  directly  caused  thereby, "  not  to  ex- 
ceed f  10,000.  This  Instruction  is  objected 
to  on  the  ground  that  it  is  "  Inconsistent 
and  ambiguous  in  its  language, — mislead- 
ing and  confusing."  It  Is  true  the  instruc- 
tion is  not  as  clear  or  perspicuous  as  It 
might  have  been,  but  it  does  not  seem  so 
wanting  in  these  attributes  as  conid  have 
confused  or  misled  the  Jury.  The  instruc- 
tion confines  the  jury  to  the  four  elements 
of  damage  specified  tlierpin,  and  they  are 
separately  and  clearly  stated,  and  we 
think  the  general  conclusion,  though 
somewhat  ambiguous,  could  not  have 
been  misapplied  or  mlsunderHtood. 

The  chlcrf  objection  to  this  instruction  i« 
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made  to  the  damage  aotboricad  "for  Ion 
of  earnings  after  he  aball  have  attained 
the  age  of  twenty-one  yeara. "  It  Is  urged 
that  there  was  no  evidence  from  which  the 
Jury  could  have  Inferred  what  physical 
capacity  for  labor  plaintiff  would  have 
posspesed,  It  he  bad  not  been  Injured,  or 
what  capacity  he  will  have  wltb  bla  disa- 
bility, if  any,  reaaltinK  from  the  Injnry. 
Thelnjarles  to  plaiotlff  were  very  serious. 
One  arm  was  broken,  end  the  elbow  dia- 
lucated,  leaving  the  arm  somewhat 
crooked ;  tbe  scalp  was  torn  from  one  side 
of  the  head ;  tbe  sisull  was  fractured,  and 
a  piece  as  large  as  a  half  dollar  removed; 
and  tbe  facial  nerve  was  divided,  csaslng 
paralysis  of  tbe  face,  wblcb  drew  tbe 
month  round  to  one  side,  greatly  dtsflgnr- 
ing  him.  The  doctor  who  treated  plain- 
tiff was  not  certain  that  tbe  Injorlea  to 
the  head  would  uot  caase  apoplexy  or 
epilepsy,  or  that  tbe  arm  would  be  per- 
manently restored.  It  Is  well  settled  that 
prospective  damages  to  adnlts,  on  ac- 
count of  Impairment  of  earning  capacity 
in  the  future,  Is  a  proper  element  of  dam- 
ages in  cases  of  personal  inJnrieH.  Whalen 
V.  Bailroad  Co.,  60  Mo.  823;  Pry  v.  Bail- 
road  Co.,  78  Mo.  124;  2  Sedgw.  Dam.  (8tb 
Ed.)  §  486.  Ordinarily  damages  will  not 
t>e  awarded  to  compensate  for  losses  not 
yet  experienced,  on  mere  conjectural  pos- 
sibility that  such  loss  will  occur.  In  tbe 
cflse  of  an  ad  nit,  proof  abonld  be  made  of 
"previous  physical  condition  and  ability 
to  labor  or  follow  his  usual  avocations,  as 
well  as  his  condition  sinue  the  injury,  to 
enable  the  jury  to  properly  find  the  pe- 
cuniary damage."  5  Amer.  &  Eng.  Enc. 
Law,  41,  and  authorities  cited.  What 
may  or  may  uot  be  done  by  any  one  In 
the  future,  depends  upon  so  many  contin- 
gencies that  prospective  loss  of  earnings 
cannot  be  susceptible  of  direct  and  conclu- 
sive proof,  eren  In  case  of  adults.  Never. 
tbelesR,  as  has  been  seen,  such  damages 
are  uniformly  allowed.  The  Impairment 
of  tbe  earning  capacity  of  one  in  his  in- 
fancy la  as  great  a  damage  to  him  as 
though  he  had  not  been  Injured  until  the 
day  he  reached  bis  majority.  That  he 
would  have  an  equal  right  to  compensa- 
tion logically  follows.  Thin  plaintiff  had 
never  earned  anything,  and  what  his  abil- 
ity to  labor  or  his  capacity  for  earning 
money  in  busitiees  pnrsuita  will  be  in  the 
future  n<j  one  can  tell  with  any  certainty. 
It  Is  properly  held,  in  sacb  case,  in  tbe  ab- 
sence of  the  existence  of  direct  evidence, 
that  mucb  must  be  left  to  the  Judgment, 
common  experience,  and  "enlightened  con- 
science of  tbe  Jnrors,  guided  by  the  facta 
and  circumstances  in  the  rase."  Orogan 
V.  Foundry,  87  Mo.  326;  Nagel  v.  Railroad 
Co.,  76  Mo.  658;  Davis  v.  Railroad  Co.,  60 
Ga.  S29:  Fisher  r.  Jansea.  128  III.  561,  21 
N.  E.  Rep.  508;  City  of  Chicago  v.  Major, 
18  III.  849;  Railroad  Co.  v.  Miller,  51  Tex. 
275. 

Considering  tbe  nature  of  tbe  fujnries  re- 
c<"lved  by  plaintiff  and  the  amount  of  the 
verdict.  It  Is  evident  the  jurors  were  mod- 
ernte  and  fair  tn  both  parties  In  aaseasing 
the  damages,  and  that  but  little,  if  any- 
thing, was  allowed  by  way  of  prospectiva 
loss  of  earnings.    Judgment  affirmed. 

All  concur. 


O'BRTAit  Bt  a.1.  y.  Allkn  et  aJ. 

(Supreme  Court  of  Missouri,  Division  No.  L 
Dec.  23, 1^1.) 

WlTBHSSSS — CONSTITUTIOIIAI.  L^W — DOWBB— 
TlTLB. 

L  Where,  upon  the  trial  of  a  case  before 
1887,  the  cx>urt  received  the  testimony  of  OBrtain 
persons,  who  were  interested  in  the  suit  in  sueh 
a  way  a*  to  render  them  Inoompetent  witnesses 
QBder  Uev.  St.  ISM,  S  SOU,  sach  persons  cannot 
testify  open  •  second  trial  of  the  cdse  after  tba 
passaKa  ot  said  act,  since  the  partgr  for  whom 
they  testified  had  no  vested  interest  in  their  tes- 
timony, within  the  purview  of  Uie  oonstltntional 
prohibition  of  laws  ■'impairing  the  obligatiun  at 
contracts." 

a.  In  an  action  to  assign  dower  Ic  appeared 
that  tbe  plaintiS's  deceased  hnsbaod,  on  pooomit 
of  his  improvident  bablta,  bad  been  dependaot 
opon  bis  father  from  the  time  of  hia  marriage 
with  the  plaintiff  in  1867  until  1868,  when  bis 
father  boueht  tbe  land  in  question,  and  made 
him  a  regnlar  allowanoe  to  live  on  iU  Deceased 
lived  thereon  until  his  death  in  1877,  expending 
■mall  sums  for  repairs  and  improvements  out  u 
his  allowance,  but  governing  hlmaelf  in  aocord- 
anoe  with  his  father'*  wishes  in  regard  to  the 
proper^,  and  giving  no  evidence  ot  holding 
possession  ot  the  property  adversely  to  his  fa- 
ther's title.  Held,  that  title  to  such  property 
did  not  vest  in  deceased. 

Appeal  from  circuit  court,  Cuoper  coun- 
ty;  E.  L.  Edwards,  Judge. 

Action  by  Harriet  O.  O'Rryao  and  John 
L.  O'Bryan,  her  hnaband,  against  Maria 
O.  Allen  and  Charlea  H.  Alien,  li«r  has- 
band,  Clara  D.  Tbomson  and  Henry  M. 
Thomson,  her  taosband,  Henry  Bell,  D.  D. 
Ball,  Ernest  B^,  Clara  Bell  Tracy,  and 
Charles  F.  Tracy,  her  basband,  to  bnve 
dower  assigned  to  said  Harriet  O. 
O'Bryan,  as  tbe  widow  of  Noab  D.  Bell, 
deceased, in  lands  alleged  tn  have  belonged 
to  said  Noah  D.  Bell.  PlaintiirH  obtained 
a  decree.    Defendants  appeal.     Reversed. 

Douglas  &  Seadder  and  John  R.  Walker. 
for  appellants.  Joba  Oosff rove  and  J.  H. 
JoboBtoB,  for  respoudenta^ 

Braob,  J.  Tbe  plalntifh  are  the  widow 
of  Noah  D.  Bell,  deceased,  and  ber  pre8<>ot 
bnaband.  Noah  D.  Bell,  deceased,  wax  a 
son  of  Henry  Bell,  deceased.  Tbe  defend- 
ants Maria  (i.  Allen,  Clara  D.  Thomson, 
and  Henry  Bell  are  tbe  children  or  tbe 

Slalntlff  Harriet,  and  her  former  husband, 
oab  D.  Bell.  Defendant  D.  D.  Bell  is  a 
son  of  Henry  Bell,  deceased.  Braeat  Bell 
and  Clara  Bell  Tracy  are  the  children  ol 
Dan  Bell,  deceased,  wbo  was  a  aon  of 
Henry  Bell,  deceased.  The  action  t«  in  tbe 
nature  of  a  hlH  tn  eqalty  to  declare  that 
the  said  Noah  D.  Bell  died  aeiaed  In  equity 
of  an  Inheritable  estate  In  a  tract  o(  land 
in  Cooper  coanty,  containing  abont  SS3 
acres,  in  which  the  9ald  Harriet  ia  entitled 
to  dower,  and  for  its  assignment,  upon 
the  ground  that  the  said  Henry  Bell,  In 
his  llfe-tlffle,  made  a  parol  gift  of  said  land 
to  his  said  son  Noah  D.,  but  died  aeiaed  in 
fee-simple  of  tbe  legal  estate  therein,  wlfh- 
out  conveying  tbe  same  to  tbe  Maid  Noab 
D.  The  defendants  D.  D.  Bell,  Ernest  Bell, 
and  Clara  Bell  Tracy  answered,  denyins 
all  the  material  allegations  uf  tbe  peti- 
tion, and  setting  up  tbe  statute  of  frauds. 
The  other  defendants  meA«  no  answer. 
The  issues  of  fact  were  aabmitted  to  a 
fnry,  who  found  tor  the  nXaln tiffs,  and  the 
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CO  art  decreed  lit  accordance  with  the 
praj-er  i)f  the  petition.  CommlBBlonera 
were  appointed,  and  dower  asBlgned 
plaintiO  In  tbe  land  also,  as  prayed  (or, 
and  the  defeudanta  wbo  joined  issne  ap- 
peul. 

I.  On  the  trial  betore  the  jar.y  tbe  plain- 
titf  Mrri.O'Bryan  and  taertwo  children,  tbe 
defendants  Mrs.  Allen    and   Mrs.  Thom- 
son, aa  alao  Mr.  Thomson,  her  baHband, 
were  Introdnced,  and,  orer  the  objectioos 
of  tbe  defendants,  (to  their  competency  as 
wltnessee,)  were  permitted  to  testify,  and 
thlB  is  complained  of  as  error.    When  this 
case   was  here  before,  (96   Mo.  68,  S  8.  W. 
Rep.  225,J  the  same  point  was  made  and 
pasHftd  upon  as  to  tbe  competency  of  Mrs. 
O'Bryan.    We  then  held  that  Mhe  was  a 
competent    witness  *noder   section    4010, 
Rev.  St.   1879,  on   the  ground    that  "she 
was  not  one  of  the  original  parties  to  tbe 
contract  or  cause   of  action   on  trial." 
Since  that  decision  was  made,  and  betore 
tbe  trial  of  this  case  in  tbe  court  below, 
from  wnlch  this  appeal  is  taken,  said  sec- 
tion was  amended,  so  that  tbe  flrst  pro- 
viso thereof  then  and  now  reads:  "That 
in  actions  whereoneot  tbe  original  parties 
to  the  contract  or  cause  of  action  In  issue 
and  on  trial  Is  dead,  or  Is  shown  to  the 
conrt  to  t)e  insane,  tbe  other  party  to  such 
coatratt  or  enaae  of  action  shall  not  be 
admitted  to  testify  eiMier  in  his  own  favor 
or  itt  favor  of  any  partj  to  tbe  action 
clutmlnff  under  him;  and  no  party  to  anch 
suit  or  proceeding;  wbone  right  of  action  or 
defenstf  is  derived  to  him  fi-om  one  who  la, 
or,  ifUvtng,  woald  be,  aabjeet  to  tbe  fore- 
frolufr  diaqaanOvatloo,  shall  bi*  admitted 
to  tentlfy  In  hla  own  favor,  except  aa  In 
thi.i  ftectlon  is  provided."  Sess.  Acts  1887, 
p.  287,  (Bev.  St.  1889,  §  8918.)    Tbe  amend- 
ment consisted  in  inserting  in  the  original 
section  the  words  Id  italics.    There  can  be 
no  question  under  this  amendment  that 
the  witnesses  objected  to  were  disqualified 
to  testify  npon  tbe  issues  on  tbis  trial  at 
tbe  time  they  were  called,  and  the  court 
committed  error  in  permitting  them   to 
testify.    It  is  urged  In  support  of  the  rul- 
ing of  tbe  conrt  that  at  the  time   this 
amendment  was  passed  this  cause  waa 
pending;  that  there  bad   then  been    one 
trial  in  tbe  cane.  In  which  the  plaintiff  had 
the  t>enefltof  the  evidence  of  some  of  these 
witnesses,  they  being,  under  the  law  as  It 
then    stood,   competent    witnesses;    and 
that  tbe  plaintiff  therefore  had  some  vest- 
ed rieht  In  their  evidence,  which  Is  entitled 
to  the  protection  of  the   constitutional 
provision   probiblting  tbe  passage   of   a 
law   "impairing   the   obligatlun    of   con- 
tracts, or  retrospective  in  Its  operation." 
It  is  not  seen  how  this  contention  can  be 
maintained.     Laws    which   change    the 
rales   of  evidence  relate    to  tbe  remedy 
only,  may  be  applied  to  existing  causes  of 
action,  and  are  not  precluded  from  socb 
application  by  tbe  constitntiona)  provis- 
ion.   Cooley.  Cionst.  Lim.  (3d  Ed.)  p.  288. 
The  learned  author.  In  another  connec- 
tion, thus  states  tbe  doctrine  upon  this 
Kobject:  "A  right  to  have  one's  contro- 
Tersy  determined  by  existing  rules  o(  evi- 
dence is  not  a  vested  right.  These  rules  per- 
tain to  the  remedies  which   the  state  pro- 
rides  for  its  citicens,  and   generally,    in 


legal  contemplatloB,  they  neither  enter 
Into  and  eoastitnte  a  part  of  any  con- 
tract, nor  can  be  regarded  as  being  of  the 
essence  of  any  right  vrnich  a  party  may 
seek  to  enforce.  Like  other  rules  aftecting 
the  remedy,  they  must  therefore  at  ail 
times  be  subject  to  modification  and  con- 
trol by  the  legislature,  and  the  changes 
which  are  enacted  may  lawfully  be  made 
applicable  to  existing  causes  of  action, 
even  in  those  states  in  wbicb  retrospect- 
ive laws  are  forbidden;  for  tbe  law  as 
changed  would  only  prescribe  rules  for 
presenting  the  evidence  in  legal  contro- 
versies in  tbe  future,  and  it  could  not 
therefore  be  called  retrospective,  even 
though  some  of  tbe  controversies  upon 
which  it  may  act  were  in  progress  be- 
fore." Id.  p.  367;  State  v.  Grant,  79  Mo. 
113.  The  trend  of  modem  legislation  baa 
been  until  recently  In  the  direction  of  en- 
larging tbe  class  ol  competent  witnesses, 
and  tbe  rulings  in  most  of  the  cases  have 
been  upon  legislation  making  those  com- 
petent wbo  betore  wwe  Incompetent  to 
testify,  but  the  principle  is  the  same  in  the 
one  as  in  the  other  case.  -  By  such  changes 
In  tbe  law,  as  in  all  general  legislation, 
hardship  is  sometimes  worked  in  individ- 
ual eases.  But  in  this  particular  ease 
there  need  be  no  snch  complaint,  for  all 
tbe  substantial  facts  necessary  to  an  en- 
lightened judgment  by  the  chancellor  ap- 
Sear  in  the  evidence  of  other  witnesses, 
iriefly  stated,  they  are  as  follows: 
2.  Henry  Bell  was  a  prosperous  and 
wealthy  merchant,  residing  in  Lexington, 
Ky.  He  had  three  sons,  Noah,  Daniel,  and . 
D.  D..  (or  ail  of  whom  he  seems  to  have 
entertained  a  warm  parental  affection. 
Noah,  who  was  living  with  his  father  at 
the  time.  In  1857  married  an  estimable  Ten- 
nessee lady,  tbe  plaintiff  in  this  case,  and 
soon  thereafter  his  father  set  him  up  In- 
business  In  Keokuk,  Iowa.  He  conduct- 
ed tbe  business  for  a  short  time,  and  failed ; 
his  father  paying  his  debts.  He  returned- 
to  Lexington,  remained  there  asbort  time, 
and  went  thence  to  St.  Louis,  where  be 
remained  until  the  war  broke  out,  when 
he  went  south  with  his  family,  and  con- 
tinni'd  there,  living  in  Mississippi  and  Ar- 
kansas, nntll  the  year  1868.  Thecharacter 
of  Noah  Bell  Is  portrayed  In  the  evidence 
in  features  about  which  there  can  be  no 
mistake.  He  was  a  good-hearted  fellow, 
whom  hisfather.hls  family, and  bisfrienda 
loved  truly;  bat  improvident,  and  of  "ir- 
regnlar  habits."  As  a  consequence,  his 
father  felt  called  upon  and  did  continual- 
ly contribute  to  the  support  of  himself 
and  family,  as  tbelr  necessities  required, 
from  the  time  of  his  marriage  to  tbe  day 
of  his  death.  In  1868,  seeing  that  be  was 
not  getting  on  in  tbe  world,  or  likely  to. 
his  rather  determined  to  charge  himself 
more  dufinltely  and  directly  with  the 
future  support  and  welfare  of  his  son  nnd 
his  family  than  he  had  hitherto  done,  and 
In  pursuance  ThereoF  bought  the  premises 
in  question,  tnrnished  It  with  everything 
necpssary  to  make  a  pleasant  home  for  a 
country  gentleman,  and  thereafter  made 
him  an  allowance  ul  $3,000  per  annum  to 
live  on  It  bh  such.  This  allovi-ance  he  con- 
tinued to  hint  until  Noah's  death  In  1877, 
and  to  Noah's  family  until  his  own  death 
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In  188S,  benldea  makloK  tbem  preBenta  of 
other  large  soma  of  mnnej,  as  to  him 
aeemed  agreeable  or  necesaary,  and  boy- 
ins  a  lot  and  erecting  a  houue  on  it  in  the 
city  of  Boonvllle  for  a  residence  (or  Ilia 
widow  at  a  cost  of  fS.OOO  or  99,000,  not 
completed  nntil  after  bia  death.  During 
the  nine  years  that  Noah  resided  on  tbe 
premises  some  neceaaary  repairs  and  im- 
provements were  made  on  the  place,  out 
of  money  fumiahed  by  his  father,  amount- 
ing to  an  inaignlflcaot  anm  whei)  com- 
pared either  with  tbe  rental  value  of  the 
property  or  hla  allowance.  During  the 
wbole  period  he  and  his  family  lived  In 
perfect  accord  and  harmony  with  hia  fa- 
ther, governing  themaelvealn  accordance 
with  bia  wishes  in  every  respect  in  regard 
to  the  premiaea;  and  there  la  not  in  the 
evidence  a  auggeation  that  the  thought 
ever  entered  Noah'a  mind  that  he  waa 
holding  poaaeaaion  of  tbia  property  ad- 
veraely  to  bia  fatber'a  title;  while  iu  every 
Hne  la  diacloaed  the  fatber'a  intention  that 
that  title  abould  remain  In  hlmaelf,  and 
that  no  alienable  or  Inheritable  eatato 
ahoald  ever  veat  in  tala  aon.  He  proposed 
to  take  careof  thia  beloved,  bat  somewhat 
wayward,  aon  and  hla  family,  in  bia  own 
way,  aa  he  bad  a  right,  and  Icnew  precise- 
ly how  to  do:  and  be  did  take  care  of 
them  while  be  lived,  and  made  ample  pro- 
Tlaion  for  tbem  after  hia  death.  It  ia  not 
within  the  power  or  province  of  a  court 
of  equity  out  of  hla  bouni'y  to  bia  son, 
given  ex  gratia,  to  construct  an  obliga- 
tion ex  debtto  Jnsttcia  against  tbe  father 
In  the  aon'a  favor,  and  then  enforce  it,  as 
we  are  asked  to  do  in  this  case,  with  no 
better  foundation  to  aaatalo  it  than  the 
acceptance  of  that  bounty  by  the  eon,  in 
moving  on  the  premiaea  from  a  neighbor- 
ing state,  living  on  It,  and  spending  a  trifle 
of  that  same  bonnty  in  making  and  keep- 
ing the  property  in  repair,  and  comforta- 
ble for  the  enjoyment  of  himself  and  hla 
family.  Henry  Bell  made  a  fairly  equita- 
ble di  vlaion  of  his  estate.  By  his  wlli  he 
gave  to  the  widow  and  children  of  his  de- 
ceased aon  Noah  990,000  In  7  per  cent, 
bonds,  925,000  to  each  of  the  children,  and 
915,000  to  the  widow,  to  whom  he  also 
gave  the  city  lot  in  Boonvllle.  The  deviae 
to  tbe  widow  waa  as  long  as  she  lived  and 
remained  the  widow  of  hla  son,  and  upon 
her  death  or  marriage  the  bonds  given 
her  went  in  equal  portions  to  tbe  three 
children,  and  tbe  lot  to  her  son  Henry. 
She  married  again;  blnr  lllse  lactymte. 
The  bill  should  have  been  dismissed  at  tbe 
bearing,  on  the  evidence.  Tbe  Judgment 
Is  reversed. 

In  tbe  first  paragraph  Sbrkwood,  C.  J., 
and  Black,  J.,  concur.  In  theaecond,  and 
In  the  reault,  all  concur. 

Rebearing  denied. 


Statb  v.  Da  via. 

(Supreme  Cauirt  of  Missouri,  Division  No.  S. 
March  2,1892.) 

Imtoxicatimo  LiqnoRS— 8ai.b  bt  Drdooist— P»o- 
DconoN  or  Pbe8crii>tion  bbfoRb  Orand  Jciit 
— CJossTXTirriosALiTT  OF  Act. 

Rev.  Bt.  1889,  jij  4621,  M22,  prohibiting  • 

draggist  from  selling  liquor  except  on  tbe  pre- 


sorlptlon  of  a  phyaiotsn,  and  declaring  that  each 
presGrii>tIoiia  shall  be  carefally  preserved,  and 
iwoduoed  in  ooart,  or  before  any  grand  ]nty, 
whenever  required,  and  that,  on  tbe  failure  of 
the  draggist  to  produce  the  same,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  are  nnt  in  con- 
flict with  Coast  art.  2,  g  23,  providing  tliat  n» 
person  shall  be  required  to  furnish  evidence  in  a 
criminal  case  against  himself. 

Appeal  from  circuit  court,  Davlesa 
eonnty ;  C.  H.  8.  Ooooman,  Judge. 

Indictment  againat  D.  Hardeld  Davis, 
a  druggist,  for  refualng  to  produce  before 
the  grand  Jury  a  certain  prescription. 
From  a  Judgment  sustaining  a  demurrer 
to  tlie  Indictment  tbe  state  appeals.  Re- 
versed. 

John  M.  Wood,  Atty.  Gen.,  and  O.  A. 
Chapman,  Pros.  At^.,  for  the  State.  J. 
F.  Harwood  and  W.D.  Uamiltoa,  for  re- 
spondent. 

Macfarlane,  J.  This  case  cornea  to 
tbIa  court  on  the  appeal  of  the  state  from 
a  Judgmeat  of  the  circuit  court  uf  Da  vie» 
county  sustaining  a  demurrer  to  the  in- 
dictment. Defendant  was  indicted  an  a 
druggist  and  pharmacist,  under  section 
4622.  for  refusing  tu  produce  before  tbe 
grand  Jury  of  the  county  the  prescrlptloDS 
filled  by  him  during  the  previoua  year, 
when  lawfully  summoned  to  do  so.  A  de- 
murrer to  thia  Indictment  was  sustained 
on  the  ground  that  said  section,  in  requir- 
ing defendant  to  produce  the  prescriptions 
before  the  grand  Jury,  was  In  conflict  with 
section  28  of  tbe  bill  of  rights,  under  tbe 
constitution  of  this  atate,  and  tbe  fifth 
amendment  to  tbe  constitution  of  the 
United  States,  in  that  It  required  talm  to 
furniah  evidence  against  hlmaelf.  Section 
4821,  Rev.  St.  1889,  prohlbita  druggiata  or 
proprietors  of  drug-stores,  or  pharma- 
cists, from  Belling  intoxicating  liqnors  In 
less  quantities  than  (our  gallons,  except 
on  a  written  presci  iption,  dated  and 
signed,  flrst  had  and  obtained  from  somi^ 
regularly  registered  and  practicing  physi- 
cian, and  then  only  when  such  pliyslcian 
shall  state  in  such  prescription  the  name 
of  the  person  for  whom  tbe  same  Is  pre- 
scribed, and  that  such  intoxicating  liquor 
is  prescribed  aa  a  necessary  remedy.  Sec- 
tion 4622  is  as  follows:  "Every  draggist. 
proprietor  of  a  drug-store,  or  pharmacist 
shall  carefully  preaerve  all  preacrlptions 
compounded  by  him  or  those  In  his  em- 
ploy, numbering,  dating,  and  filing  tbem 
In  tbe  order  In  which  they  are  com- 
pounded, and  shall  produce  tbe  same  In 
court,,  or  before  any  grand  jnry,  when- 
ever thereto  lawfully  required,  and,  on 
failing,  neglecting,  or  rcrusing  so  to  do, 
shall  be  deemed  guilty  of  a  misdemeanor, 
and  on  conviction  shall  be  punished  by  a 
fine  not  less  than  fifty  nor  more  than  one 
hundred  dollars." 

The  terms  of  section  23  of  article  2  of 
our  state  ironstitutlon,  "that  no  person 
shall  he  compelled  to  testify  againat  him- 
self in  a  criminal  case, "  has  uniformly  re- 
ceived from  the  courts  a  eonstrnetlon 
which  would  give  to  the  citlsen  protec- 
tion as  broad  as  that  afforded  under  tbe 
common-law  principle  fri>m  which  they 
were  derived.  Lord  Camdr.v,  aa  early  as 
1762.  in  his  celebrated  opinion  In  case  nf 
Entick  T.  earring  ton,  Itt  How.  State   Tr. 
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1029,  tn  spvaktng  of  the  right  of  search  and 
aeliore  of  privatn  books  and  papers,  ases 
this  langoaKe:  "Papera  am  the  owner's 
goods  and  chattels.  They  are  his  dearest 
property,  and  are  so  far  from  endurina:  a 
neitarethat  they  will  hardly  bear  an  In- 
apection:  and,  tliongh  the  eye  cannot,  by 
the  laws  of  England,  be  guilty  of  a  tres- 
pass, yet,  where  private  papers  are  re- 
tnuved  and  carried  away,  the  secret  nat- 
are  of  those  goods  will  be  an  aggravation 
of  the  trespass,  and  demand  more  consid- 
erable damages  in  that  respect.  Where  is 
tbe  written  law  that  gives  any  magis- 
trate sncb  a  power?  I  can  safely  answer 
there  Is  none;  and  therefore  it  is  too 
much  for  us,  without  such  authority,  to 
prononnce  a  practice  legal  which  would 
be  subversive  of  all  the  comforts  of  so- 
ciety." 

Mr.  JuHtlce  Bradlkt.  In  Boyd  v.  D.  S., 
116  D.  S.  619,  •  Sup.  Ct.  Rep.  624,  pro- 
nonnces  this  opinion  of  Lord  Camdbn  as 
being  one  nf  the  permanent  monuments 
of  the  English  constitution, and  In  approv- 
al of  the  principles  therein  announced 
says:  "Breaking  into  a  house  and  open- 
ing boxes  and  drawers  are  circumstances 
of  aggravation;  but  any  torciuie  and 
compulsory  extortion  of  a  man's  own  tes- 
timony, or  of  his  private  pnpers.to  be  used 
as  evidence  to  ronvict  him  of  crime,  or  to 
forfeit  his  goods,  Is  within  the  condemna- 
tion of  that  Judgment."  And  again,  on 
page  (tSS,  116  0.  S.,  and  page  S94,  6  Sup. 
Ct.  Rep.,  he  says:  "And  we  have  been  un- 
able to  perceive  that  the  selture  of  a 
man's  private  books  and  papers,  to  be 
used  in  erldence  aguinst  him,  is  substan- 
tlall.v  different  from  compelling  hini  to  be 
a  witness  against  himself.  We  think  It  Is 
within  the  clear  intent  and  meaning  of 
those  terms. " 

We  entertain  oo  doubt  that  the  spirit 
of  the  constitutional  protection  "that  no 
person  shall  be  compelled  to  testify 
against  himself  lnacriminalcase''al8o  pre- 
cludes the  selture  of  one's  private  books  and 
papers  in  orderto  obtain  evidence  ngainst 
bim.  Cooley,  Const.  Lim.  870:  Whart. 
Ev.  S  751.  Do  prescrlptione  of  druggists, 
under  section  4622,  cume  within  that  class 
of  private  papers  thus  shielded  from  In- 
■pectlttn  by  the  constitution?  We  think 
not.  Tbe  right  to  sell  intoxicating  llq- 
aors  Is  nut  a  right  or  privilege  ncconled 
to  every  cltisen.  The  state  has  the  right 
to  control,  regulate,  or  altogether  pro- 
btblt  its  sale.  It  has.  therefore,  the  un- 
doubted right  to  impose  such  conditions 
opon  those  whom  it  may  authorise  to 
sell  such  liquors  as  it  may  d<>em  necessary 
to  properly  regulate  and  control  its  use. 
AostSn  v.  State.  10  Mo.  691.  Druggists  are 
not  given  an  unlimited  right  to  tiell  Intox- 
icating liquors.  This  right  is  granted  to 
another  class  of  dealers  under  the  laws  of 
tbis  state.  For  their  privilege  they  pay  a 
much  hiKher  tax  than  Is  required  of  drug- 
gists, and  give  bond  for  n  compliance 
with  the  stringent  conditions  Imposed 
opoD  them,  and  are  made  subject  to 
heavy  penalties  for  a  violation  of  such 
conditions.  But  intoxicating  liquor  14. 
by  many  phyelcians,  considered  a  neces- 
■ary  metlicine  In  the  treatment  of  diseases, 
it  wa«  »h»i-<»fore  'iee»»ed  necessary  that 


druggists.  In  compounding  medlclnw  and 
tilling  prescriptions,  should  have  the  right 
to  sell  liquor  as  a  medlcino.  There  can  be 
no  doubt  that  the  legislature  had  the 
right  to  impose  its  own  conditions  in  au- 
thorising such  sales.  It  undertook  to  do 
so  by  the  provisions  of  section  4(i21,  which 
limits  sales  to  those  made  under  the  writ- 
ten prescription  of  a  regularly  registered 
and  practicing  physician.  To  prevent 
abuse  of  their  authority  to  sell,  and  to 
prevent  their  use  of  such  authority  as  a 
covering  under  which  to  make  unlawful 
sales,  section  4622  requires  the  druggist  to 
preserve  all  such  prescriptions,  and  pro- 
duce them  in  court,  or  before  the  grand 
Jury,  when  lawfully  required.  This  duty 
was  imposed  as  a  condition  upou  which  a 
sale  was  authorised.  These  prescriptions 
thus  become  the  license  or  justification  to 
the  druggist  for  making  sales  which 
would  otherwise  be  unlawful.  As  evi- 
dence of  anthority  to  make  particular 
sales,  they  would  constitute  private 
papers  of  the  druggist,  but  could  not  be 
regarded  as  evidences  of  crime,  but  rather 
of  Innocence.  The  chief  purpose  of  their 
preservation,  however,  was  evidently 
that  they  might  be  used  in  giving  aid  to 
courts  and  grand  Juries  in  their  proper 
and  lawfulendeavors  to  control  and  regu- 
late the  sale  of  Intoxicating  liquors  with- 
in the  limits  preBfrIt>ed  by  the  legislature, 
and  In  the  investigation  of  matters  of 
public  concern.  In  these  respects  all  the 
prescriptions  become  public,  and  not  pri- 
vate, papers,  and  the  druggist  merely 
their  custodian.  It  could  not  be  Insisted 
that  the  production  of  theofflcial  books  of 
a  collector,  treasurer,  or  other  public  offi- 
cer could  not  be  required  In  the  Investiga- 
tion of  his  accounts,  or  used  in  evidence 
against  him  in  a  pmsecution  for  offlclal 
misconduct.  The  obvlons  reason  Is  that 
the  books  are  not  the  private  property  of 
the  citlsen,  but  the  public  records  required 
to  be  kept  by  the  officer.  The  law  impos- 
ing the  duty  npon  droggists  of  preserving 
the  prescriptions  of  physicians  left  with 
them,  and  of  producing  them  before 
conrts  or  grand  Juries,  is  as  clearly  re- 
quired as  the  duty  imposed  by  law  upon 
any  publli;  officer  to  keep  an  account  of 
the  public  money  which  pusses  through 
his  hands.  Our  conclusion  Is  that  section 
4022iHconBtitntlonal,  and  all  Its  require- 
ments may  be  lawfully  enforced.  Judg- 
ment reversed,  and  cause  remanded. 
All  concur. 


Mabanbt  ▼.  St.  Lodis  ft  H.  Kr.  CO. 

(Supreme  Cburt  qf  ilissouri,  DMilon  Ifo.  9. 
Feb.  3,  1893.) 

DlSQUAUnOATtOH  Of  JUBOB— INJCRT  TO  EMPIiOTS— 
BVIDBNCB  OP    D&XIOB  —  IlfPSAOHMBJIT  OF  WlT- 

hbss — Abodmbnts  op  Couxsil. 

1.  A  Juror  on  his  voir  dire  (tated  that  plain- 
tiff was  second  or  third  cousin  to  his  wife.  De- 
fendant's counsel  asked,  "Would  that  relation- 
ship Inflnenoe  yon  in  cominR  to  a  conelosioiit'' 
He  answered,  "Yes,  sir. "  Plaintiff's  counsel 
then  asked,  "Don't  yon  believe  that  under  your 
oath  you  could  try  the  case  impartially!"  He 
answered  he  could  If  it  was  his  brother.  Held, 
that  the  court  erred  in  overruling  defendant's 
challenge  for  cause. 

S.  In  an  action  against  s  railroad  oompany 
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for  personal  Injuria*,  it  was  error  to  admit  evi> 
4enoe  that  plaintiff  was  married  and  had  a  child. 
Stephens  v.  Railroad  Co.,  9  S.  W.  Rep.  689^96 
Mo.  307,  and  Dayharsh  v.  Railroad  Co.,  15  8.  W. 
Rep.  SM,  108  Mo.  570,  followed. 

a  In  suoh  case,  where  the  injuries  were 
claimed  to  hare  bean  oauaed  by  a  defective 
track,  it  wa*  error  to  admit  evideoce  that,  six 
months  after  the  accident  to  plaintiff,  the  track 
was  repaired  at  the  place  where  the  accident  oo- 
«urred. 

4.  Defendant,  desiring  to  Impeach  witness  C. 
b^  witness  W.,  called  C. >s  attention  to  certain 
«tatement8  made  by  him  to  W.,  and  to  tbe  time 
and  place  of  making  them,  bat  designated  W.  as 
"Henry"  when  his  name  was  "Harry."  Held 
that,  as  C  understood  who  was  meant,  the  foun- 
dation for  the  impeachment  was  properly  laid. 

5.  Alleged  improper  remarks  of  counsel  in 
argument,  which  were  not  objected  to  at  the  time, 
eannot  be  reviewed  on  appeal. 

Appeal  from  Hannibal  court  ol  common 
plean;  Tbomas  H.  Bacon,  Judge. 

Action  by  Oney  £.  Mahaney  against  tbe 
St.  LonlB  &  Hannibal  Bailway  Company 
for  personal  injuries.  Judgment  lor  plain* 
tiff.    Defendant  appeals.    Reversed. 

J.  B.  Orr  and  ElUub  BoMnson, lor  appel- 
lant.   Harrison  A  Mahaa,  fur  respondeut. 

Oantt,  p.  J.  Tbis  is  an  action  (or  per* 
sonal  injury— the  loss  of  a  leg— by  the 
plaintiff,  who  was  acting  as  a  ronstabout 
in  tbe  employ  of  defendant.  At  tbe  time 
of  the  accident  he  was  riding  on  the  pilot 
ol  an  engine  that  was  placing  some  cars 
on  a  fuel  track.  Tbe  negUg«nce  com* 
plained  of  was  the  detective  condition  of 
this  track.  It  was  charged  to  have  been 
so  uneven  that  plaintiff,  witboot  bis  fault, 
was  thrown  from  the  pilot,  and  bis  lev 
cruabed  by  tbe  engine  passing  over  it. 
The  answer  was  a  general  denial  and  con> 
tribatury  negligence.  On  tbe  trial  tbe  tes- 
timony  on  the  part  of  the  plaintiff  tended 
to  show  that  defendant's  fuel  track  was 
out  of  repair,  as  charged  In  tbe  petition, 
and  that  plaintiff,  who  was  at  the  time 
asslHtIng  in  taking  a  car  from  said  track. 
leU  from  d^ndant's  engine,  which  ran 
over  him,  necessitating  the  amputation 
of  his  leg.  The  testimony  on  the  part  of 
the  defendant  tended  to  show  that  the  de- 
leadant'e  said  track  was  in  reasonably 
good  condition,  and  that  plaintiff  was 
flirting  with  some  woman,  and  not  giving 
attention  to  his  bnslness,  and  hence  the 
accident.  A  number  of  witnesses  testified 
that  plaintiff  had  frequently  switched  cars 
on  and  off  tbis  track  prior  to  the  accident, 
and  was  perfectly  familiar  with  it,  while 
plaintiff  himself  testified  that  he  bad  been 
at  work  on  this  track  switching  cars 
twice  within  a  month  next  before  the  ac- 
cident, and  bad  within  two  nr  three 
months  prior  to  the  accident  been  on  the 
llmc-kiln  track  a  dozen  or  more  tiracH, 
and  the  two  tracks  were  parallel  to  each 
other  and  only  a  few  feet  apart.  The  fuel 
track,  on  which  plaintiff  wns  Injured,  was 
only  200or  300  feet  In  length, and  was  used 
only  for  tbe  purpose  of  depositing  cars  of 
fuel  to  be  unloaded  by  the  lime  company. 
On  the  trial  the  plaintiff  was  permitted, 
against  the  objection  of  the  defendant,  to 
show  his  condition  in  life,  that  he  was  a 
married  man,  the  number  of  hisetaildren, 
etc.  He  wns  also  permitted,  against  de- 
fendant's objection,  to  show  that  the  am- 


putation of  a  leg  was  a  very  dangerone 
operation ;  thatit  frequently  proved  fatal, 
etc.  He  was  also  permitted,  against  de- 
fendant's objection,  to  show  that  the 
track,  at  tbe  point  where  he  was  injured, 
was  Rultsequently  repaired.  Tbis  was 
done  six  or  eight  mouths  aft<w  the  acd- 
dent.  Defendant  undertook  to  impeach 
tbe  testimony  of  one  William  Criiig,a  wit- 
ness for  plaintiff,  by  showing  that  be  had 
made  statements  different  from  bis  testi- 
mony. To  lay  the  foundation,  defrad- 
ant's  counsel  asked  said  witness  It  hp  bad 
not,  a  few  days  prior  to  tbe  time  of  tbe 
trial,  made  certain  statements  to  a  man 
named  Henry  Williams.  To  this  the  said 
witness  replied  that  tte  did  not  know  Hen> 
ry  Williams,  but  Harry  Williams  wa^  tbe 
man  to  whom  counsel  referred,  and  that 
he  had  uot  made  such  statement  to  him 
or  any  one  else.  When  said  Williams  was 
called  hy  defendant,  the  court  witald  not 
permit  him  to  testify  to  what  Craig  had 
said,  on  the  ground  that  the  foondation 
bad  not  been  properly  laid.  One  of  the 
panel  of  jurors,  Daniel  Archdeacon,  un  bis 
voir  dire  said  that  tbe  plaintiff  was  a  sec- 
ond or  third  cousin  of  bis  ijuror's)  wife, 
and  that  this  fact  would  inflaence  liia  ver- 
dict. Thereupon  defendant  challenged 
him  for  cause,  but  its  challenge  was  over- 
ruled. He  then,  upon  examination,  said 
be  could  render  a  fair  and  impartial  ver- 
dict. Appellant  asked  49  Instroctiona.  It 
assigned  as  error  tbe  refusal  to  give  36  of 
these.  It  has  been  more  considerate  of 
this  court,  and  in  its  abstract  only  pre- 
sents us  with  9  ol  those  refused,  and  in  Its 
brief  only  Insists  that  4  of  thesb  were  im- 
properly refused, — Nos.  4,  6, 15,  and  27,— 
and  complains  only  of  the  2d,  3d,  6tb.  and 
7tb  of  those  given  lor  plaintiff.  The  Jury 
returned  a  lerdict  for  plaintiff  lor  $5,000. 
From  tbis  defendant  appealed  to  this 
court. 

I.  The  juror  Archdeacon  on  his  voir  din 
stated  the  plalntin  was  second  or  third 
cousin  to  his  wife.  He  was  thon  asked  by 
counsel  for  defendant,  **  Would  that  rela- 
tionship influence  you  in  coming  to  a  con- 
clusion?" He  answered,  "  Yes,  sir. "  He 
was  then  challenged  for  cause.  He  was 
then  asked  by  plaintiff's  counsel.  "  Don't 
you  iMlieve  that  under  yonr  oath  yon 
could  try  the  case  Impartially?'  He  an- 
Bwererl  lie  could  If  it  was  his  brother.  De- 
fendaut  axain  inquired,  "Don't  yon  think 
that  you  would  be  Inclined  to  listen  more 
favorably  to  his  evidence?"  Answer: 
"Weil.  I  might."  Tbe  defendant  ebal- 
lenged  the  juror  for  cause,  and  the  court 
overruled  the  challenge,  and  dtfendant  ex- 
cepted. The  finding  of  a  trial  court  as  to 
the  qualification  of  a  joror  ouglit  not  to 
be  disturbed  unless  It  is  clearly  against 
the  evidence.  The  trial  judge  bas  excep- 
tional advantages  to  see  and  know  tiie 
jurors.  Often  the  manner  alone  and  tone 
of  voice  may  indicate  prejudice  or  bias  or 
the  want  of  either.  It  would  seem,  bow- 
ever,  that  a  court  ought  to  have  no  dlfll- 
culty  in  obtaining  Jurors  of  good  repute 
who  are  in  no  way  related  to  either  par- 
ty. While  we  would  hesitate  long  before 
reversing  this  cose  for  thid  action  alone, 
we  think  it  is  a  precedent  not  to  be  fol- 
lowed.  Tbis  Juror  could  hardly  be  wald  to 
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taave   that  Impartiality  which    the   law 
guaranties  every  suitor. 

2.  On  the  trial,  over  the  objection  of 
deieodant,  the  cunrt  permitted  plalntiS 
to  prove  he  was  a  married  man  and  had 
one  child,  a  babe.  The  rule  Is  now  set- 
tled in  this  state  that  this  was  reversible 
error.  Stephens  v.  Railroad  Co.,  06  Mo. 
207,  9  S.  W.  Rep.  58S;  Day  harsh  v.  Rail- 
road Co..  in»  Mo.  570.  IS  S.  W.  Rep.  554. 

3.  Plalntin  offered  and  the  court  admit- 
ted evidence,  aKalnst  the  objection  ol  de- 
fendant, that,  some  six  months  after  the 
accident  to  plaintitf,  defendant  repaired 
ttala  fuel  track,  built  it  up.  put  in  new  ties 
and  Kood  rails.  The  purpose  of  this  evl> 
dence  Is  obvious.  It  has  but  one  meaning. 
It  was  calculated  to  induce  the  Jury  to  be- 
lieve the  repairs  were  made  by  defendant 
because  of  a  coniicionsnees  that  its  track 
was  defective,  as  charged  by  plaintiff.  In 
permitting  this,  the  court  erred.  HIpsley 
V.  Railroad  Co.,  88  Mo.  848;  Breunan  v. 
City  of  St.  Louis,  82  Mo.  482,  2  8.  W.  Rep. 
481 ;  Alcorn  v.  Railroad,  18  S.  W.  Rep.  188, 
(decided  by  this  court  in  banc,  December 
22,  1!S91.) 

4.  The  court  erred  in  refnsins  to  permit 
defendant  to  impeach  the  witness  Craig 
by  the  witness  Williams.  Craig's  atten- 
tion was  called  to  the  time  aud  place,  and 
to  the  staterocots  made.  The  fact  that 
Williams  was  designated  as  "Henry" 
TV  ben  his  name  was  "  Harry  "  was  of  no 
consequence.  Craig  understood  who  was 
meant,  and  that  was  sufficient.  Norcan 
we  say  the  evidence  was  merely  cumula- 
tive. 

5.  The  alleged  improper  remarks  of 
counHcl  in  argument  were  nut  objected  to 
at  the  time,  and  cannot  be  reviewed  by 
as.  Sidekum  v.  Railroad  Co.,  98  Mo.  407. 
4  S.  W.  Rep.  701. 

6.  We  have  considered  the  oblectlons  to 
tbe  instructions  given  for  the  plaintiff. 
We  find  DO  error  in  them.  Tbe  instruc- 
tion Mo.  2,  while  It  is  unquestionably  the 
law,  standing  alone  Is  an  abstraction, 
and  would  not  aid  the  jury.  It  might 
well  have  been  omitted.  The  court  was 
liberal  lu  Instructions  for  defendant.  The 
only  question  .that  arises  upon  those 
tsiven  and  refused  Is  whether  the  court 
fully  Instructed  upon  the  liability  of  de- 
fendant If  plalntifi  knew  of  the  defective 
condition  of  tbe  fuel  track,  and  continued 
to  work  on  it  after  having  such  knowl- 
edge. Without  going  over  this  ground  in 
an  extended  way.  It  Is  sufficient  to  say, 
as  was  said  by  tblscourtin  Soeder  -v.  Rail- 
way Co.,  100  Mo.  673,13  S.  W.  Rep.  714: 
"  Aa  to  whether  there  was  a  Bubstantial 
defect  In  the  track  occasioned  by  the  de- 
fective rail,  or  whether  the  deceased  was 
familiar  with  this  partlealar  track,  were 
questions  altio  for  the  Jury,  as  different 
couclusions  might  be  drawn  from  tbe  ev- 
idence OD  these  sulijects."  "Conceding, 
however,  that  tbe  deceased  wna  perfectly 
familiar  with  this  track,  aud  remained  In 
defendant's  employment,  this  of  itself 
would  not  have  been  sufficient  to  defeat 
a  recovery.  The  deceased's  knowledge  of 
tbe  unsafe  condition  ol  the  track,  if  it 
was  unsafe  would  not  defeat  a  recovery,  if 
it  was  nut  so  dangerous  as  to  threaten 
immediate  danger,  or  if  he  might  have 
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reasonably  supposed  that  he  could  safely 
work  about  it  by  the  use  of  care  and 
caution."  Hubn  V.  Railroad,  92  Mo.  440,  4 
S.  W.  Rep.  937.  By  quallfylug  instruction 
No.  4,  given  by  tbe  i-ourt  of  its  own  mo- 
tion, to  conform  to  the  principles  laid 
down  In  the  Soeder  and  Huhn  Cases,  su- 
pra, the  rights  ol  both  plaintllt  and  de- 
fendant can  readily  be  determined  by  the 
Jury.  The  cause  is  reversed,  and  remand- 
ed for  a  uew  trial.    All  concur. 


Maouibb  t.  Moors  et  al. 

{.Supreme  Court  of  Missouri,  Division  Ab.  1. 
Feb.  8,1393.) 

Wills— CoiisTBno«ioif—Ni.TnBa  of  Emats— Af- 
PBAi. — DBA.Ta  or  Paktt— Abxtemsmt. 

1.  Testator  left  lu*  property  In  trust  for  hla 
wife  and  ohUdren,  and  dlreoted  that  when  all  bit 
children  were  dead  tbe  real  estate  should  be  sold 
to  the  l>est  advantage,  and  the  proceeds  equality 
divided  amonK  his  wife,  or  the  heirs  of  her  mar- 
riage to  testator,  or  the  beirs  of  her  former  mar- 
riage, and  testator's  grandoblldren,  or  their 
heirs  living  at  tbe  time,  field,  that  the  widow 
took  a  contingent  remainder,  dependent  on  her 
surviving  testator's  last  child,  and  that  the  child, 
if  any,  ol  the  former  marrlagie,  also  took  a  con- 
tingent remainder,  dependent  oh  his  surviving 
his  mother  and  testator's  last  child. 

3.  The  graodohildren,  on  the  death  of  testa- 
tor's last  ohlld,  take  the  property  per  capita  and 
not  per  «Mrpe«. 

a.  Tbe  death  of  one  of  several  plaintiffs  in 
error  or  of  one  of  several  defendants  in  error 
does  not  abate  a  suit  or  necessitate  a  revival  oif 
it  In  the  supreme  court.  Prior  v.  £lso,  9  9-  W. 
Rep.  89S,  96  Mo.  816,  followed. 

Error  to  St.  Lonls  circuit  court;  Danibl 
Dillon,  Judge. 

Proeeedlngs  by  John  Magnire  against 
Ellen  L.  Moore  and  others  for  a  construc- 
tion of  a  will.  From  tbe  judgment  con- 
struing the  same,  defendants  bring  error. 
Reversed. 

Jas.  O.  BroadbeadfloT  plaintiffs  in  error. 
C.  P.  A  J.  D.  Jobaaon,  for  defendant  In 
error. 

SuBRwnoD,  C.  J.  Maguire,  the  executor 
of  the  last  will  of  John  S.  Moore,  de- 
ceased, institnted  the  present  equitable 
proceeding  for  the  construction  of  said 
.will,  which  Is  as  follows:  "I,  John  U. 
Moore,  of  tbe  city  of  St.  Louis,  and  stata 
of  Missouri,  being  of  sound  mind  aud 
body,  do  hereby  make,  declare,  and  pub- 
lish this  as  my  last  will  and  testament, 
hereby  revoking  any  and  aU  wills  and 
testaments  by  me  made.  J  desire  to 
make  tbe  following  disposition  of  my 
estate:  Icemlst.  I  desire  that  whatever 
money  I  may  have  on  hand  wr  in  bank, 
or  that  may  be  realized  from  outstanding 
accounts  or  notes,  shall  be  divided  equal- 
ly between  my  wife.  Ellen  L.  Moore,  und 
Mrs.  A.  v.  Long,  and  the  children  of  Mrs. 
M.  M.  Thornton,  (they  receiving  her  llftb 
interest.)  When  all  of  my  children  are 
dead,  theu  my  estate  is  to  be  equally  di- 
vided between  my  wife,  and  her  heirs  and 
assigns,  and  the  heirs  and  assigns  of  my 
children,  after  paying  my  funeral  ex- 
penses, and  all  debts  I  may  owe,  except 
those  secured  by  deeds  of  trust  on  my 
real  estate.  Item  2d.  I  direct  that  the 
first  five  hundred  dollars  realised  from 
interest  on  sale  of  my  stock  in  the  bnlld- 
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inK  association  of  the  MisBouri  Medical 
ColleKH  be  approprlatpd  to  placing  a  stone 
carblng  around  my  lot  In  Bellefontalne 
Cemetery,  and  the  erection  of  a  snttable 
monument  to  my  memory;  the  balance 
realised  from  said  stock  to  be  divided  as 
my  cash  above  stated.  Item  3d.  I  give 
and  bequeath  to  my  grandson  Willie 
Thornton  my  medical  library  and  sur- 
gical instruments,  and  to  my  grandson 
John  Thornton  my  canes  and  Jewelry, 
excepting  my  wntcb,  'wblcb  I  bequeath  to 
my  grandson  Sidney  Moore.  My  other 
personal  property  I  wish  divided  equally 
between  my  wife,  Ellen  L.  Moore,  and 
my  son  John  C  Moore,  or  their  heirs,  and 
the  heirs  of  my  daughter  Helen  M.  Bar- 
ret. Item  4.  I  desire  that  my  real  estate 
in  the  city  of  8t.  LonlB,  Missouri,  and  in 
Cairo,  Illinois,  shall  continue  to  carry  the 
iucnnibrance  which  may  be  upon  the  same 
at  my  death  during  the  life-time  ot  my 
children,  and  that  my  wife  and  my  chil- 
dren, or  their  heirs,  shall  receive  quarterly 
from  my  executors  one-fifth  each  of  the 
net  Income  from  the  rental  ot  my  real  es< 
tate,  (the  children  of  my  daughter  Mrs.  M. 
M.  Thornton,  deceased,  receiving  her 
dftb.)  After  the  death  of  the  last  of  oiy 
children,  I  desire  that  my  real  estate  shall 
be  sold  to  the  best  advantage,  and  the 
proceeds  equally  divided  aniouK  my  wife, 
or  her  heirs.-ond  iny  Rrandcbildren,  or 
tlielr  heirs  living  at  the  time.  Item  6.  I 
give  and  bequeath  to  my  faithful  servant, 
Louisa  Kandolph,  the  sum  of  fifty  dol- 
lars, payable  to  her  one  year  aUer  the 
date  of  my  death.  Item  6.  I  hereby  ap- 
point John  Maguire,  real-estate  agent, 
number  519  Walnut  street,  my  executor  of 
this,  my  last  will  and  testament,  and,  in 
the  event  of  his  death  or  resignation, 
then  such  person  as  the  court  may  ap- 
point. Item  7.  Having  advanced  my  son 
John  C.  Moore  twenty-two  hundred  dol- 
lars, (92.200,1  I  desire  that  amount  be  de- 
ducted from  the  shareH  of  his  heirs  In  the 
final  division  of  my  estate.  Item  8.  I 
hereby  desire  It  to  be  distinctly  under- 
stood that  wheittver  the  words  '-my  wife 
or  her  heirs'  appear,  that  I  mean  the 
heirs  of  her  present  marriage  to  me,  or 
her  former  marriage.  Witness  my  hand, 
and  seal  this  twenty-fifth  day  of  July, 
1882.  John  id.  Mookb.  [Seal.]  Signed, 
sealed,  and  declared  by  the  aforesaid 
John  8.  Moore  to  he  his  last  will  and  tes- 
tament in  the  presence  ot  us,  who,  at  his 
request  and  in  bis  presence,  and  in  the 
presence  ot  each  of  us,  have  subscribed  our 
names  as  witnesses  heretofore  this  twenty- 
fifth  day  of  July,  1882.  Louis  H.  Loh.metgk. 
Wif.  A.  Maguibb.  Having  forgotten  to 
mention  in  Item  3  that  the  heirs  of  my 
daughter  Mrs.  M.  M.  Thornton  shall  be 
entitled  to  an  equal  share  In  the  stocks  of 
the  Mlsfourl  Medical  College  belonging  to 
me,  I  hereby  give  and  bequeath  unto 
them,  the  said  heirs,  an  equal  share  of 
•aid  stock.  Witness  my  band  and  seal 
this  26th  day  of  July,  1882.  JohnS.  Moore. 
[Seal.]  Signed,  sealed,  and  declared  by 
the  aforesaid  John  S.  Moore  to  bo  an  ad- 
dition to  his  last  will  and  testament  in 
the  presence  of  us,  who.  at  his  request  and 
in  his  presence,  and  In  the  presence  of 
■ach  ot  us.  have  subscribed  our  names  as 


witnesses  hereto  this  25tfa  day  ot  July, 
1K82.  Louis  H.  Lohuetbr.  Wu-  A. 
Maouibb.  Codicil  No.  1.  I  hereby  change 
the  bequest  in  Item  No.  1  of  tbe  within 
will.  Instead  of  giving  my  wife,  E.  L. 
Moore,  one-fifth  of  my  estate  absolutely, 
I  give  her  one-third  of  the  Income  of  my 
estate  during  her  life-timeln  lien  of  dower. 
John  S.  Moork.  [Seal.]  Signed,  sealed, 
and  declared  by  the  aforesaid  John  S. 
Moore  to  be  an  addition  to  his  last  will 
and  testament  In  the  presence  of  us,  who, 
at  his  request  and  In  his  presence,  and  in 
tbe  presence  of  each  ot  us,  have  subscribed 
our  names  as  witnesses  hereto  this  14tb 
day  of  June,  1884.  John  H.  Maucirk. 
John  Maouibb." 

The  construction  given  by  the  lower 
court  to  this  will  was  tbe  following: 
That  the  widow  takes  one-third  of  the 
personalty  for  life,  and  one-fifth  of  the  real 
estate  tor  life;  that  each  of  the  cblldren 
living,  and  the  heirs  of  any  deceased  child 
taking  per  stirpes,  are  entitled  to  one- 
fourth  of  tbe  remaining  two-thirds  of  the 
personalty  absolutely,  with  a  vested  re- 
mainder, dependent  upon  the  lite-estate  in 
the  widow  in  one-fonrtta  of  the  remaining 
one-third  of  the  personal  estate,  and  that 
tbe  widow  in  addition  takes  a  life-estate 
in  one-fifth  of  the  realty :  that  upon  tbe 
death  of  the  last  of  the  children  the  realty 
is  to  he  sold,  and  the  proceeds  divided  bt^- 
tween  the  heirs  ot  the  four  children  takin;; 
peratirpea  and  the  widow,  or,  in  case  uf 
her  death.  Iter  heirs,  taking  in  the  danu' 
manner;  that  from  the  proportions  koiuk 
to  the  heirs  ot  John  C.  Moore  is  to  be  cie- 
ducted  the  sum  ot  $2,200,  and  that  tbe  re- 
mainder of  the  estate  be  divided  according 
to  the  foregoing  finding,  ns  follows:  That 
the  legal  title  to  one-third  part  of  tbe  per- 
sonal estate  shall  pass  to  and  vest  in  a 
trustee,  when  appointed,  in  trust  t«>  luiid 
Ellen  L.  Moore  during  her  life,  witb  re- 
mainder over  to  those  and  In  tlie  manner 
hereinafter  specified;  that  the  legal  title 
to  tbe  real  estate  should  pass  to  and  rest 
in  a  trustee,  when  appointed,  in  tmst  for 
the  said  Ellen  L.  Moore,  John  C.  Moure, 
Amanda  V.  Long,  Helen  M.  RoblnHon.  J. 
M.  Barret,  .\da  Thorntoiv,  Anna  S.  Gule. 
William  Thornton,  and  John  Thornton, 
or.  In  case  of  the  death  of  either  one  of 
them  during  tbe  continuation  of  tbe  trust, 
then  tor  tbe  heirs  of  such,  for  and  during 
the  life  of  John  C.  Moore  and  Amanda  V. 
Long.  The  court  then  goes  on  to  declare 
what  portions  of  the  net  Income  of  the 
personal  estate,  and  of  the  rents  ot  tbe  real 
estate,  shall  be  paid  to  the  parties,  rv- 
spectively,  in  accordance  with  the  con- 
struction of  the  will  as  found  by  the 
court;  and  that  upon  the  deatbofJohn 
C.  Moore  and  Amanda  V.  Long  tbe  real 
estate  shall  be  sold  by  the  trustee  to  the 
best  advantage,  and  the  proceeds  divided 
between  Ellen  L.  Moore,  it  she '  then  sur- 
vives, and  the  grandchildren  of  the  testa- 
tor, or  their  heirs  then  living,  who  shall 
take  per  stirpes;  or  if  said  Ellon  L.  Moore 
does  not  survive,  then  said  proceeds  shall 
be  distributed  between  her  heirs  and  tbe 
said  grandchildren,  or  their  beira  per 
stirpes. 

1.  Is  the  construction  thus  given  tbe  wir. 
the  correct  one?  is  the  question  preHenteJ 
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by  the  record.  By  tbe  first  Item  ot  the 
will  it  la  provided  that  "when  all  my  chil- 
dren are  dead,  then  my  estate  la  to  be 
equally  divided  between  ray  vrife,  and  her 
heirs  and  asslKna,  and  the  beirs  and  as- 
Bigns  ot  my  children."  Tbe  subject  la  next 
adverted  to  in  the  last  clause  of  the  fourth 
item  of  tbe  will,  where  it  Is  said:  "After 
tbe  death  of  the  last  of  my  children,  I  de- 
sire that  my  real  estate  shall  be  sold  to 
the  best  advantage,  and  tbe  proceeds 
equally  divided  amung  my  wife,  or  her 
beirs,  and  my  Krandchildren.or  their  heirs 
living  at  tbe  time."  An  ezplnnation  of 
the  testator's  meaning  then  occurs  In  the 
eighth  item  ot  the  will,  where  he  says:  "l 
hereby  desire  it  to  be  distinctly  under- 
stood that  whenever  the  words  'my  wife 
or  her  heirs'  appear,  that  I  mean  the  heirs 
of  ber  present  marriage  to  me  or  her 
toriuer  marriage."  With  this  explanation 
of  the  testator's  own  meaning.  It  seems 
quite  obvious  that  what  he  meant  is  to 
be  arrived  at  by  reading  tbe  clause  quoted 
above  tr«>m  tbe  Qrst  item  ot  the  will, 
which  should  read  thus:  "When  all  my 
children  are  dead,  then  my  estate  Is  to  be 
equally  divided  between  my  wife,  or  the 
heirs  o(  her  prtrsent  marriage  to  me,  or 
ber  former  marriage,  and  her  assigns,  and 
tbe  heirs  and  aHslgns  ot  my  children."  If 
this  be  tbe  correct  view,  then  tbe  clause 
quoted  from  item  4tb  should  read  as 
follows:  "After  the  death  of  the  last  ot 
my  children,  I  desire  that  my  real  estate 
shall  be  sold  to  tbe  best  advantage,  and 
tbe  proceeds  equally  divided  among  my 
wife,  or  tbe  beirs  ot  tbe  present  marriage 
to  me, or  the  heirs  of  her  former  marriage, 
and  my  grandchildren,  or  their  helrn  liv- 
ing at  tbe  time."  Expounding  the  will  in 
this  way  is  certainly  in  accord  with  the 
Intent  ot  tbe  testator,  as  explained  by 
bimself;  and  this  expounding  results  In 
saying  that  the  word  "heirs"  must  mean 
children  of  tbe  tonn3r  or  ot  tbe  then  pres- 
ent husband.  And  it  is  proper,  where  the 
face  of  the  whole  will  or  ot  the  partlcalar 
clauses  relating  to  a  certain  subject  war- 
rants, and  lustice  and  reason  require,  it, 
that  theword"belr8"may  be  construed  as 
"children"  or  "issue,"  "grandchildren**  or 
"descendants."  Waddellv.  Waddell.SOMo. 
845, 12S.  W.  Rep.  849 ;  Chew  v.  Keller,  100 Mo. 
369,  18  S.  W.  Rep.  895.  And  It  is  proper,  al- 
MO,  to  construe  the  word  "and,"  as  em- 
ployed In  Item  Ist,  as  used  In  the  expres- 
sion "My  wife  and  her  heirs."  so  as  to 
make  It  read  "or."  This  Is  constantly 
done,  where  the  evident  Intent  ot  the  tes- 
tator requires  it ;  and  such  Intent  In  this 
particular  is  clearly  shown  in  tbe  fourth 
item  aforesaid,  where  the  word  "or "is 
used  in  place  ot  tbe  word  "and. "  "Living 
at  tbe  time"  evidently  means  living  at  the 
time  when  tbe  death  ot  the  last  child  of 
tbe  testator  shall  occur.  Tbe  devise  Is  not 
to  both  tbe  wife  and  ber  beirs,  nor  to 
either.  Knot  living  at  the  time;  but  tbe 
lansrnage  is:  "Tbe  proceeds  equally  di- 
vided among  my  wife,  or  her  beirs,  and 
my  grandchildren,  or  Their  heirs  living  at 
tbe  time."  The  result  of  the  useofriucb 
language  can  be  only  this:  that  the  Inter- 
eat  of  the  widow  In  thiH  residuary  entate 
is  a  continirent  remainder,  which  is  de- 
pendent ou  ber  surviving  the  last  ot  tiie 


children  ot  tbe  testator.  It,  as  seems  to 
have  been  the  case,  she  had  a  child  by  ber 
first  husband,  then  this  child  would  have 
of  course  a  contingent  remainder,  depend- 
ent upon  bis  surviving  bis  mother,  and  al- 
so upon  bis  surviving  tbe  last  child  of  the 
testator;  bat  it  both  mother  and  child  die 
before  the  death  ot  the  last  of  the  testa- 
tor's children,  then  that  portion  ot  the  es- 
tate would  constitute  a  portion  of  the 
residuum  to  be  divided  among  tbe  children 
of  the  then  present  marriage,  and  among 
tbe  grandchildren,  or  their  heirs  living  tit 
tbe  time  of  tbe  occurrence  of  tbe  death  of 
the  last  of  the  testator's  children.  This 
construction  seems  entirely  to  accord  with 
all  tbe  clauses  of  the  will,  and  with  what 
may  well  be  presumed  to  be  the  intent  ot 
the  testator,— an  intent  which  Is  to  be 
gathered  from  the  tour  corners  ot  tbe  in- 
strument, and  which  Is  the  polar  star  in 
the  process  of  construing  a  will.  That  a 
contingent  remainder  was  created  in  the 
wife  and  her  children  by  the  words  already 
commented  on  cannot  be  doubted;  and 
this  view  Is  abundantly  supported  by  the 
following  decisions  of  this  court:  Emison 
V.  Whittlesey,  55  Mo.  254;  De  Lassus  v. 
Gatewood,  71  Mo.  371. 

2.  But  it  is  doubtful,  considering  the 
language  ot  the  codicil,  whether  the 
clause  in  tbe  will  respecting  the  proceeds 
of  the  real  estate  has  not  been  done  away 
with  by  tbe  codicil ;  tor  the  testator  says : 
"I  hereby  change  the  bequest  in  Item  No. 
1  ot  the  within  will.  Instead  of  giving 
my  wife,  £.  L.  Moore,  one-tifth  of  my  estate 
absolutely,  I  givu  her  one-third  of  the  In- 
come ot  my  estate  during  her  life-time  in 
lieu  of  dower. "  It  the  codicil  does  abro- 
gate the  will  in  so  far  as  repugnant  there- 
to, and  because  of  such  repugnance,  then, 
clearly,  tbe  widow  Is  not  entitled  to  any 
of  tbe  proceeds  of  the  sale  ot  tbe  real  es- 
tate. But  it  seems,  for  reasons  already 
given,  that  she  is  not  so  entitled. 

8.  Do  the  grandchildren  take  per  capita, 
or  per  stlrpea?  This  is  tbe  next  point 
for  determinetiim.  There  seems  to  be  no 
ambiguity  in  tbe  will  on  this  point.  Its 
langoage  Is:  "After  tbe  death  ot  tbe  last 
ot  my  children,  I  desire  that  my  real  es- 
tate shall  be  sold  to  tbe  best  advantage, 
and  tbe  proceeds  equally  divided  among 
my  wife,  or  ber  heirs,  and  my  graudcbll- 
dren,  or  their  heirs  living  at  the  time. " 
There  is  no  hint  or  Intimation  contained 
in  the  clause  first  quoted,  or  Indeed  In  any 
clause,  that  tbe  grandchildren  are  not  to 
be  equal  participants  In  the  fund  to  be 
distributed, — a  fund  arising  from  the  pro- 
ceeds ot  the  real  estate,  whnn  sold ;  on  the 
contrary  they  are  expressly  mentioned 
as  equal  participants,  and  no  Indication 
is  given  that  the  amount  they  are  to  re- 
ceive is  to  be  limited  to  the  portion  which 
would  be  coming  to  their  respective  par- 
ents. Tbey  cannot  be  said  to  take  tbe 
same  share  ot  their  parents,  because  their 
parents  take  no  absolute  estate  under  the 
will  In  the  real  property ;  they  only  get  a 
life-estate  in  the  Income  of  that  property, 
and  the  remainder  goes  to  the  grandchil- 
dren. As  there  la  no  other  pruvlMlon  in 
the  will  changing  the  clauHe  nforesald  In 
the  slightest  particular,  oi  qualifying  the 
meaning  of  its  plain    words,  or  making 
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any  discrimination  between  the'llHerent 
BPtB  ol  Krandrblldren,  It  seeina  qaltft  clear 
that  the  Krundchllclren  take  per  capita 
and  not  pur  stirpes.  This  view  finds  sup. 
port  In  MorrlU  v.  Ptailllps,  143  Mass.  240,  7 
N.  E.  Bep.  771.  where  the  reversions  and 
remainders  were  "  upon  the  death  of  the 
sons  ot  the  testator,  Joseph  and  Flavil, 
respectively,  to  go  to  their  wives  and 
children,  if  any  children  they  should  leave, 
and,  if  not,  then  eqaally  to  all  my  grand- 
children that  may  be  living."  The  court 
say:  "The  natural  and  obvious  meaning 
ol  the  words  quoted  is  that  the  property 
is  to  go  to  the  grandchildren  living  at 
the  death  ot  Josepli  and  Flavll.  The 
words,  'that  may  be  living,'  cannot  fairly 
be  referred  to  any  other  time.  It  seems 
to  us  clear  that  the  Intention  of  the  tes- 
tator, which  must  control  the  construc- 
tion ot  the  will,  was  that  the  funds  shonld 
go  to  all  bis  grandchildren  who  were  liv- 
ing at  the  period  fixed  by  biro  for  the  final 
distribntion  of  the  funds.  Denny  v.  Ket- 
tell,  185  Mass.  188.  The  provision  that  Ibc 
property  was  to  go  to  them,  'equally  to 
all  my  grandchildren  that  may  be  living,' 
shows  clearly  that  the  testator  contem- 
plated and  intended  that  each  grandchild 
sbould  have  the  same  share,  and  repel  the 
claim  that  the  property  Is  to  be  divided 
among  the  grandchildren  per  atlrpea. 
The  result  Is  that  the  ten  grandchildren  of 
the  testator  who  were  living  at  the  death 
of  Joseph  are  entitled  to  hove  the  funds 
In  question  divided  among  them  equally, 
per  CHplta. "  To  the  same  effect  is  Olney 
V.  Hull,  21  Picts.  811,  where  the  court  say 
"it  Is  not  MUtborlied  to  make  a  will  for 
the  testator.  The  estate  is  to  be  divided 
e<]nally  between  those  surviving  thedeath 
or  marriage  ot  the  widow;  that  being 
fixed  as  the  imriod  of  distribution."  Item 
7th  of  the  will  bears  on  this  question. 
It  is  as  follows:  "Item  7.  Having  ad- 
vanced my  son  John  C.  Moore  f  2,200,  I  de- 
sire that  that  amount  be  deducted  from 
the  shares  of  bis  lieirs  in  the  final  distri- 
bution of  my  estate. "  If,  upon  the  final 
distribution  of  the  estate,  John  C.  Moore 
should  have  no  children  living,  the  resid- 
uum would  go  to  the  other  grandchil- 
dren living  at  the  time;  but  in  the  event 
of  his  leaving  children  living  at  tlie  time 
when  the  event,  of  distribution  comes  off, 
then  those  children  would  get  the  same  as 
the  other  grandchildren,  miuus  the  sum 
directed  to  be  deducted  from  their  sliares; 
but  this  deduction  obviously  would  occur 
whether  the  distribution  he  made  per 
gtirpes  or  per  capita.  In  short,  it  seems 
that  the  f2.200  would  be  thrown  into 
hotchpot  with  the  fund  to  be  distributed, 
thus  making  the  children  of  John  C. 
Moore  equal  with  the  other  grandchildren, 
but  making  a  suitable  deduction  only  for 
purpose  aforesaid. 

4.  Ellen  L.  Moore,  the  widow  of  the  tes- 
tator, died  since  this  cause  came  here  on 
error,  and  her  death  was  suggested  at  a 
former  term,  and  since  then  the  cause  has 
been  submitted.  The  death  of  one  of  sev- 
eral plaintirfs  in  error  or  one  of  several  of 
defendants  in  error  does  not  abate  a  suit 
nor  ueeeHsltate  a  revival  of  It  in  this  court. 
This  point  wan  so  settled  in  Prior  v.KIso, 
M  Mo.  S16.  »  S.  W.  Bep.  898.  after  full  con- 


sideration.   The  Judgment  should  be 
versed,  and  tbe  cause  remanded. 
All  concur. 


Paoc  ▼.  Shklbt  et  mL 

{Supreme  Court  of  MlumiH,  IMvMtm  So.  t. 
Feb.6,180&) 

Quunira  Titli — BomciRncr  or  BviDaiRs. 
Id  a  suit  to  quiet  title  it  was  admitted 
that  B.,  under  ivtaom  defendants  claimed,  nnterod 
the  land,  and  received  a  patent  for  it,  and   that 

ftlaintift  acquired  any  interest  ii.  had  in  the 
and.  B.'a  son  testified  that  be  knew  ot  B.  buy- 
ing land  from  (3.,  and  deaarii>ed  the  land;  that 
when  8.  entered  the  land  B.  had  8  or  10  acres  of 
it  fenced ;  that  B.  gave  B.  ISO  for  the  land,  and 
soon  afterwards  received  a  deed  of  it,  signed  by 
S. ;  that  he  saw  the  money  paid  for  tbe  land,  and 
sa«»  B.'8  signature  to  the  deed.  PlainUir  teati- 
fled  that  he  bad  resided  f<»M  years  near  the  land 
in  qnesUon,  and  for  the  last  18  or  20  years  knew 
of  B.'s  heirs  being  in  posasesion  of  the  land; 
that  ha  was  attorney  for  B. 's  brirs,  and  hM 
hunted  for  the  deed  for  8.,  but  bad  been  unable 
to  fiud  it  Tbe  defendants  offered  no  evidence. 
Held,  OxaX  the  evidence  entitled  plaintUt  to  re- 
cover. 

Appeal  from  circuit  court, Bates  coonty, 
D.  A.  De  Armond,  Judge. 

Suit  by  VTilliam  Page  against  Elizabeth 
Shelby  and  others,  to  recover  certain 
land.  From  a  judgment  dlsmiaBluK  bia 
bill,  plaintiff  appeals.    Beversed. 

Page  A  Denton,  for  appellant.  Frttnrto- 
eo  BroB.  and  (f .  O.  Roue,  for  respoDdente. 

Bbacb,  J.  Thla  is  a  salt  in  equity 
against  the  belrs  at  law  of  William  Shel- 
by, deceased.  Instituted  In  J  une.  1889,  seek- 
ing to  establish  plalntilTa  title  to  40  acres  of 
land  In  Bates  county,  alleged  to  have  been 
conveyed  by  deed, in  the  year  1857,  by  said 
Shelby  to  Enoch  Boiling,  wblch  deed  was 
lost  or  destroyed  witboat  ever  having 
been  recorded.  On  tbe  bearing  the  plain- 
tiff's bill  was  dismissed,  and  be  appeals. 

It  was  admitted  that  Shelby  entered  tbe 
land,  and  received  a  patent  therefor,  and 
that  plaintiff  bad  acquired  Bulllng's  title 
by  good  and  sufflcieut deeds. and  it  is  con- 
ceded tbatbeisentitled  to  tberellef  prayed 
for,  if  the  evidence  Is  sufficient,  and  that  is 
the  only  question  In  the  ease.  Tbe  plain- 
tiff, to  sustain  the  Issue  on  his  part,  intro- 
duced the  deposition  of  James  W.  BoUing. 
who  testified  that  he  lived  in  Kansas,  was 
66  years  old.  a  son  of  Enoch  Boiling,  and 
that  his  father  died  in  Bates  county.  Mo., 
in  1860.  Then,  after  giving  tbe  names  of 
his  father's  children,  the  witness  prticeed- 
ed  as  follows:  "I  know  of  my  father, 
Enoch  Boiling,  buying  40  acres  ot  land  in 
Bates  county.  Mo.,  of  William  Shelbv. 
Tbe  land  was  the  N.  W.  X  of  the  N.  W.  % 
of  section  28,  township  42,  of  range  32.  My 
father  had  8  or  10  acres  of  It  fenced  when 
Mr.  Sheby  entered  it.  He  went  to  see  Mr. 
Shelby,  and  be  told  my  father  be  could 
have  it  at  government  price, — ^]aat  what 
it  cost  Mr.  Shelby,  $1.25  per  acre.  My 
father  paid  him  950,  and  a  short  time 
afterwards  Mr.  Shelby  made  out  tbe  deed, 
and  sent  it  to  him  by  Mr.  Parker.  I  was 
present  when  he  bought  the  land,  and  saw 
the  money  paid  for  It.  I  do  not  know 
what  has  become  of  the  deed."  Cross-ex- 
amination.   "Question.  What  didcthesig- 
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natnra  to  tbe  de«d  purporttng  to  he  from 
Willlara  Shelby  look  Uhe?  Describe  It. 
Annyrer.  It  was  bla  name  signed  to  the 
deed  In  common  writinic.  Ag  near  as  I 
can  remember,  nothlns  peculiar  about  It. 
Q.  Before  whom  was  the  deed  acknowl- 
edged? A.  I  have  forgotten.  Q.  Was  It 
signed  by  William  Shelby's  wife,  and  was 
her  dower  roUnqulshed  ?  A.  I  don't  recol- 
lect. I  knew  at  the  time, but  hsve  forgot- 
ten. Q.  Aboot  what  was  the  date  of  the 
deed?  A.  About  tbe  year  1H56.  or  1567. 
Can't  reiiiemberezactly.  Q.  Do  yon  mean 
to  say  that  after  all  these  years  yon  re- 
member the  nnmbers  of  the  land  con- 
tained In  the  deed  from  Mr.  Shelby  to  your 
father?  A.  Yes,  sir.  Q.  Is  It  not  a  fact 
that  your  memory  has  been  refreshed,  as 
to  the  numbers  of  the  land,  since  brlnglug 
this  suit,  and  Is  it  not  a  fact  that  yon 
inay  be  entirely  mistaken  as  to  tbe  descrip- 
tion of  the  land?  A.  I  am  not  mistaken. 
In  regard  to  tbe  refreshing  of  my  memory, 
I  received  a  letter  from  Mr.  Page  about 
this  action.  I  know  the  nombers  of  that 
40  acres,  and  tbe  numbers  of  all  the  other 
lands  my  father  owned  In  Bates  county, 
Mo."  Redirect  examination.  "Q.  What 
direction  did  this  40  acres  He  from  the  40 
acres  upon  which  the  house  was  located  ? 
A.  The  south-east  corner  of  the  Shelby  40 
ficras  would  be  the  north-west  comer  of 
the  40  acres  on  which  father's  bouse  wus 
located,  and  the  corner  was  a  short  dis- 
tance from  the  well."  Tbe  plaintiff.  Will- 
iam Page,  was  sworn,  and  testified  as  fol- 
lows: "I  have  resided  In  Bates  county 
about  24  years,  and  have  owned  alarm 
about  two  miles  beyond  tbe  land  In  dis- 
pute some  18  or  ao  years,  and  bare  been 
accustomed  to  pass  the  landin  disputefre- 
quently  during  that  time,  and  I  know  of 
£nocb  Boiling's  heirs  and  those  claiming 
under  blm  being  in  possession  of  said  land 
since  that  time.  1  was  attorney  for  the 
BolJlng  heirs  before  tbey  disposed  of  the 
land.  I  have  hnnted  fortbe  deedtrom  Mr. 
Shelby  to  Knocb  Boiling,  and  have  been 
unable  to  get  track  of  It."  This  was  all 
the  evidence,  tbe  defendant  offering  none. 
Tbe  evidence  tends  to  prove  that  tbe 
plaintiff  and  his  grantors  have  been  in 
possession  of  the  premises  for  more  than 
HO  years.  That  Boiling  bought  the  land, 
and  paid  the  purchase  money,  and  received 
a  deed  therefor  from  Shelby,  is  satisfac- 
torily shown.  There  is  nothing  In  tbe  evi- 
dence tending  to  impeach  the  integrity  of 
the  witnesses,  or  tbe  accuracy  of  their  rec- 
ollection, as  to  tbe  tacts  to  which  they 
testified.  Tbe  policy  of  tbe  law  Is  to  up- 
bold  possessions  that  have  continued 
peaceably  for  a  long  dme.  The  possession 
and  the  other  facts  proven  In  this  case  are 
consistent  with  tbe  theory  that  a  good 
and  sufflcient  deed  was  executed  by  Shel- 
by to  Boiling.  Every  reasonable  presump- 
tion should  be  indulged  In  support  of  that 
theory,  in  theabsenceof  any  evidence  tend- 
ing to  weaken  it.  We  have  as  fair  an  op- 
portunity of  weighing  this  testimony  as 
did  tbe  court  below,  and  we  think  the 
plaintiO  was  entitled  to  his  decree.  Tbe 
Judgment,  therefore,  will  be  reversed,  and 
the  cause  remanded,  with  directions  that 
a  decree  be  entered  in  plaintiff's  favor,  am 
prayed  for.    All  eoncur. 


CuicAoo,  S.  F.  &  C.  Rt.  Co.  v.  Eluott  et  ml. 

{Supreme  Court  of  Missouri,  Dioislon  No.  t. 
Fleb.8, 1892.) 

Emisbnt  Domaiii— Damaobs— Bjobt  to  Jubt 
Tkiau 
Where  oommissioners  were  appointed,  sad 
OBsessed  the  damages  resulting  from  the  oon- 
demnatloD  of  property  for  a  railroad  right  al 
war,  either  parly  to  the  proceedings  is  entitled, 
as  a  matter  of  constitutional  right,  to  have  the 
damages  reassessed  by  a  Jury.  Railway  Co.  v. 
Miller,  (Ho.  Bop.)  17  &   W.  Rep.  409,  followed. 

Appeal  from  circuit  court.  Bay  county ; 
Jaubs  M.  Sandusky,  Judge. 

Action  by  the  Chicago,  Santa  Fe  ft  Cali- 
fornia Railway  Company  against  Ander- 
son Elliott  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Reversed. 

G»rdiner  L&tbrop  and  C.  T.  Ouroer  A 
Sou,  for  appellant.  Jaa.  L.  Farria,  for  re- 
spondents. 

Black,  J.  This  was  a  proceeding  to 
condemn  property  for  a  railroad  right  of 
way.  Commissioners  were  duly  appoint- 
ed to  assess  damages.  To  their  report  tbe 
company  filed  exceptions,  contending, 
among  other  things,  that  tbe  damages 
were  excessive,  and  praying  for  a  reassess- 
ment  by  a  jnry.  After  bearing  much  evi- 
dence the  court  overruled  the  exceptions, 
and  hence  this  appeal.  We  have  held  on 
several  occasions  that  in  proceedings  like 
this  either  party  Is  entitled,  as  a  matter 
of  constitutional  right,  to  have  the  dam- 
ages reassessed  by  a  Jnry.  The  court 
should  have  awarded  a  Jury,  upon  de- 
mand made  therefor,  without  further 
showing.  Railway  Co.  v.  Miller,  (Mo. 
Sup.)  17  B.  W.  Rep.  499,  and  cases  cited. 
The  Judgment  is  therefore  reversed,  and 
the  cause  remanded.    All  concur. 


AlXEN  ▼.  M\NBPIBL.D. 

(Supreme  Court  of  itissowrl.  Division  No.  1. 

I%h.8, 1893.') 

AsvBKSB    F088118810N  —  Pakol  Oirr  — Colob    or 

TiTLB— EVIDBNOE— ESTOPPBL. 

1.  The  fact  that  the  owner  of  a  lot  had  itsnr- 
veyed,  builo  a  shanty  upon  it,  and  verbally  gave 
the  lot  to  another,  and  put  the  donee  in  posses- 
sion, does  not  constitute  color  ol  title  in  the 
donee;  and,  as  color  of  title  is  necessary  in  or- 
der that  adverse  possession  of  a  part  of  land 
shall  draw  to  it  oonstnictive  possession  of  tbe 
whole,  the  donee  by  actual  adverse  possession  af 
a  part  only  of  the  lot,  thoueh  she  claimed  to  own 
the  whole,  would  not  acquire  title  to  the  whola 

2.  In  ejectment,  where  plalntiS  claims  title 
through  the  huirs  of  tbe  former  owner,  and  de- 
fendant claims  by  parol  gift  from  saoh  owner, 
who  put  her  in  possession,  and  by  adverse  pos- 
session since  then,  and  it  la  disputed  whether  de- 
fendant's possession  was  under  claim  of  owner- 
ship, it  is  error  to  exclude  evidence  on  behalf  of 
plaintiff  that,  after  defendant  tuok  possession, 
tbe  alleged  donor's  estate  paid  the  taxes  on  the 
land. 

8.  In  such  case,  evidence  having  been  admit- 
ted on  behalf  of  plaintiff  that  after  his  purchase, 
and  while  defendant  was  in  possession,  he  built 
a  house  on  the  land,  and  that  defendant  made  do 
objection  and  set  up  no  claim  of  ownership,  it  la 
error  to  exclude  evidence  of  the  value  of  such  im- 
provements, since,  the  more  valuable  they  were, 
tbe  more  reason  tliere  was  for  defendant  to  males 
known  her  claim. 

4.  Where  a  person  Is,  nndsr  a  parol  gift,  in 
possession  of  «n  inclosed  part  of  a  lot,  SBaa  par- 
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chaser  of  the  entire  lot  from  the  alleged  donor's 
heirs,  who  has  no  notice  of  the  ffift  or  of  the  do- 
nee's claim  of  ownership,  while  ooildlng  a  boose 
on  the  uninclosed  part.  Is  asked  by  socb  donee 
to  be  allowed  u>  remain  on  the  Inolosed  part,  and 

fives  her  such  permission,  and  tbe  donee  allows 
iiu  to  make  the  improTements  without  objection 
or  claim  of  ownership,  she  will  be  estopped  from 
asserting  title  to  tlie  amlnolosed  part. 

Appeal  fruni  circuit  court,  Bucbuoan 
coanty ;  O.  M.  Spencer,  Judge. 

Ejectment  by  RafuB  K.Allen  BKalnst  Ma- 
liiida  MaaaUeld.  Judgment  for  defendaut. 
Plaintiff  appeala.    Reversed.  • 

B,  R.  Vintyard,  for  appellant.  Jaa.  F. 
Pitt,  lor  respondent. 

Black,  J.  Thlb  Is  an  action  of  ejectment 
for  a  lot  in  the  city  of  St.  Joseph.  Plain- 
tiff appealed  from  a  Judgment  for  defend- 
ant. Both  parties  claim  under  Allen  U. 
Mansfield,  wlio  died  testate  in  tlie  year 
1867.  In  1874  bis  widow,  heirs,  and  devi- 
sees executed  a  partition  deed  conveying 
tlie  lot  In  question  to  William  Mansfield, 
whose  title  the  plaintiff  acquired  by  a 
sheriff's  deed,  dated  18th  June,  1877.  The 
defendant  is  a  colored  person, formerly  the 
slave  of  Alien  O.  Mansfield.  Her  defense  is 
an  alleged  parol  gift  of  tbe  lot  to  her  by 
her  former  master,  and  tbe  statute  o(  lim- 
itatlons.  The  proof  offered  In  support  of 
this  defense  discloses  these  fiicts :  In  1865 
Mr.  Maiisfleld  built  a  small  house  or  shan- 
ty on  the  east  or  alley  end  of  the  lot,  and 
then  moved  the  defendantand  hertwochll- 
dren  Into  it.  She  continued  to  reside  there 
nntil  thpcommenrementolthissoit,]*  1888. 
.\t  tbe  time  be  bnilt  the  shanty  he  bad  tbe 
lot  surveyed  and  staked  off,  and  in  the 
year  1865  or  186H  built  a  fence  around  tbe 
entlieiotat  his  own  expense.  Three  or 
four  years  thereafter  a  large  part  of  tbe 
fence  was  washed  away.  Thereafter  some 
one — probably  tbe  defendant — reconstruct- 
ed part  of  the  fence,  from  time  to  time,  so 
as  to  include  the  shanty  and  a  part  only 
of  the  lot  in  tbe  incloaure.  The  evidence 
tends  to  show  that  she  dug  a  well  and 
planted  some  trees  in  tbe  inclosed  part, 
and  that  she,  tor  a  time  at  least,  had  a 
small  pig-pen  on  tbe  uninclosed  part. 
Four  or  five  witnesses,  some  of  tbem  col- 
ored persons,  testified  to  conversations 
with  Mr.  Mansfield  In  the  year  1865,  In 
which  be  Is  reported  to  have  said  that  he 
Was  going  to  give  tbe  property  to  Malin- 
da.  Home  of  them,  on  further  examina- 
tion, say  be  said  be  gave  Mallnda  tbe 
bouse  and  lot  and'  a  cow.  One  of  these 
witnesses,  a  colored  woman,  testified  that 
Malinda  wanted  to  go  to  Iowa,  and  Mr. 
Mansfield  wanted  ber  to  remain  at  St.  Jo- 
seph; that  Mr.  Mansfield  sent  bis  daugh- 
ter lor  Mallnda,  then  at  onotber  house  in 
the  city ;  that  be  then  said,  in  tbe  presence 
of  his  daughter, tbe  witness,  and  Malinda, 
that  he  would  give  her  the  lot  if  she 
would  remain  at  St.  Joseph.  According 
to  this  witness  tbe  conversation  was 
quite  a  formal  affair,  but  tbe  daughter 
testified  that  she  knew  of  no  such  a  con 
versation.  Tbe  evidence  of  this  daughter 
and  that  of  another  perscm  Is  to  tbe  effect 
that  Mr.  Mansfield  moved  the  defendant 
to  tbe  lot  in  quostlon  becnnse  she  was  not 
trustworthy  about  the  bouse.  Plaintiff 
Daid  all  ol  the  taxes  on  the  lot  since  bis 


purchase  in  1877.  Be  offered  to  sbow  that 
the  Mansfield  estate  paid  the  taxes  daring 
tbe  time  the  estate  was  In  process  uf  set- 
tlement, but  this  evidence  tbe  court  ex- 
cluded. The  further  evidence  of  tbe  plain- 
tiff is  that  he  had  the  lot  surveyed  in  1878: 
that  about  that  date  be  bnilt  a  three- 
room  house  on  the  west  lUO  feet,  and  In- 
closed the  whole  lot  with  a  new  fence; 
that  the  west  100  feet  was  then  nnincloaed, 
and  that  tbe  old  fence  around  tbn  shanty 
Included  only  35  or  40  feet  of  the  east  end 
of  tbe  lot;  that  be  was  at  the  nremises 
nearly  every  day  during  the  constroction 
of  tbe  bouse  and  fence,  and  that  the  de- 
fendant made  no  objection,  and  set  up  no 
claim  of  ownership.  This  evidence  Is  cor- 
roliorated  by  persons  who  built  the  bouse, 
and  stands  undenied.  Plaintiff  saya  be 
saw  defendant  Just  alter  bis  purchase,  and 
she  then  asked  permission  to  remain  on 
tbe  lot,  and  be  told  her  she  could  remain 
there  until  he  desired  to  build. 

At  tbn  request  of  the  defendant  tbe 
court  gave  tbe  following  Instractton: 
"K  tbe  Jnry  heltevetrom  the  evidence  tbat, 
about  tbe  year  1865,  Allen  G.  Mansfield  bad 
tbe  premises  described  in  plaintiff's  peti- 
tion surveyed,  built  a  house  thereon,  and 
verbally  gave  the  same  to  defendant  and 
put  ber  in  possession  thereof,  and  that  de- 
fendant has  ever  since  said  date  been  su  in 
possession  of  the  wbole  or  any  part  there- 
of, claiming  to  own  the  whole  of  said  lot, 
and  that  said  possession  has  been  open, 
notorious,  and  actn»I,  under  claim  of 
ownership,  then  tbe  Jury  will  find  for  de- 
fendant." This  instmction,  It  will  be 
seen,  directs  a  finding  tor  tbe  defendant  as 
to  tbe  whole  lot,  though  she  may  have 
had  actual  possession  of  only  a  part  of  It 
for  the  period  ot  10  years.  It  proceeds 
upon  the  proposition  that  it  Mantfield 
snrve.vea  the  lot,  built  a  shanty  upon  it. 
verbally  gave  the  lot  to  the  defendant, 
nnd  put  her  In  possession,  then  snch  facts 
constitute  color  f)f  title;  tbat,  under  these 
circumstances,  possession  ot  a  part  will 
draw  to  it  constructive  possession  of  the 
whole.  It  la  to  be  observed.  In  tbe  first 
placa,  that  there  Is  no  evidence  ot  Im- 
provements made  by  tbe  alleged  donee  or 
other  circumstances  to  take  tbe  alleged 
parol  gift  out  of  tbe  statute  of  frauds.  As 
stated  by  counsel  for  tbe  defendant,  it  Is 
title  by  adverse  possession,  not  by  fcitt, 
which  will  defeat  the  plaintiff.  Contino- 
ooB  adverse  possession  under  a  parol  gift 
for  the  statutory  period  will  not  onlycon- 
tltute  a  perfect  defense,  as  against  tbe 
donor  and  those  claiming  under  him,  but 
it  will  confer  title  upon  the  donee.  Camp- 
bell V.  Braden,  96  Pa.  St.  388;  Moore  v. 
Webb,  2  B.  Mon.  282;  Uutcalt  v.Ludow,33 
N.J.  Law,  230;  Sumner  v.  Stevens, 6  Mete. 
(Mass.  J  337:  Clark  v.  Gilbert,  39  Conn.  94. 
In  all  these  cases  there  was  actnal  posses- 
sion of  tbe  entire  property  embraced  In 
the  parol  gift,  so  that  they  do  not  dispose 
of  the  question  In  band.  To  make  posaes- 
Hlon  of  a  pnrt  of-  a  tract  of  land  poases- 
slon  ot  the  whole,  there  must  be  color  of 
title  to  the  whole;  and  the  real  question 
is  whether  tbe  facts  recited  in  tbe  instrac- 
tlon  constitute  color  of  title.  In  cases  like 
this,  where  there  is  a  claim  of  constructive 
possession  flowing  from   actual    poB^eB- 
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8lon  of  a  part,  it  Is  neceanary  to  b«ar  In 
mind  that  rlaim  of  title  and  color  uf  title 
are  different  tttinw*.  Claim  of  title  does 
not  neceasarllj  indode  color  of  title.  Tbe 
deflnitlona  and  descriptions  of  colorof  title 
trlren  in  the  books  are  various  and  con- 
flicting;. It  Is,  we  think,  safe  to  say  tbat 
any  writing  whicb purports  toconvey  land 
and  describes  tbe  same  is  color  of  title, 
thoasrb  tbe  writing  is  invalid,  and  con- 
veys no  title.  Fngate  v.  Pierce,  49  Mo. 
234:  Hamilton  v.  Boggeas,  63  Mo.  234; 
Hickman  v.  Link.  97  Mo.  482.  10  S.  \V.  Rep. 
(100.  In  Fugate  v.  Pierce  it  was  said  con- 
strnctlve  possession  is  never  based  upon  a 
claim  merely;  'there  must  be  a  dee(l  pur- 
porting to  convey  tbe  wbole,  or  some 
proceeding  or  instrument  giving  color 
and  defining  boundaries,  as  well  as  actual 
possession."  Tbis  doctrine  was  approved 
In  Long  v.Higginbotham,66  Mo.245.  Tbe 
claim  mast  bK"  evidenced  by  some  paper 
or  proceeding  or  relation  that  makes  tbe 
claimant  the  apparent  owner  of  tbe 
whole."  Crispen  v.  Hannavan,60  Mo.  536. 
These  cases  all  lead  to  tbe  conclusion  tbat 
to  constitute  color  of  title  there  must  be 
some  documentary  evidence,  and  so  it  is 
generally  held.  Sedg.  &  W.  Tr.  Tit.  Land, 
(2d  Ed.)  §S  760,  772.  There  are  some  cases 
which  appear  to  assert  a  different  rule. 
In  Rannels  v.  Rannels,  62  Mo.  108,  tbe 
plaintiff  purchased  the  land  for  his  sister, 
but  took  tbe  deed  to  himself.  He  had  the 
land  surveyed,  showed  it  to  her,  built  a 
bouse  upon  it,  and  then  made  a  verbal 
gift  of  it  to  ber.  He  put  her  and  her  fam- 
ily In  posseaaion  under  tbe  survey  and  de- 
scription In  his  deed.  iSbe  and  her  (amlly 
occupied  the  house,  "  and  exercised  open 
and  notorious  acts  of  ownership  over  the 
remainder  of  the  tract  up  to  her  death, 
and  tbe  remainder  of  ber  family  since  her 
death. '  Notwithstanding  these  facts,  tbe 
question  seems  to  have  been  made  wheth- 
er the  verbal  gilt  and  delivery  of  posses- 
sion thereunder  constituted  color  of  title 
'to  tbat  portion  of  tbe  tract  of  land  not 
inclosed  nor  In  actual  posaesdion;"  and  It 
was  held  tbat  tliey  did.  Says  tbe  court: 
"It  is  not  necessary  that  this  color  of  title 
should  be  created  by  deed  or  other  iastrn- 
ment  of  writing.  It  may  be  created  by 
an  act  /o  puts,  without  writing. "  Several 
cases  are  cited  In  support  of  the  rale 
there  stated.  Tbat  of  McCall  v.  Neely,  3 
Watts,  69,  bad  been  before,  and  has  since 
been,  noticed  by  this  court,  and  some  of 
tbe  observations  there  made  held  to  l>e  in- 
applicable to  onr  system  of  land-titles. 
City  ut  St.  Lonis  v.  Gorman,  29  Mn.  693; 
Mylar  v.  Hughes,  60  Mo.  106.  In  Sum- 
ner V.  Stevens,  6  Mete.  (Mass.)  897,  there 
was  actual  posseaslon  of  the  entire  prop- 
erty, and  tbe  question  of  constractive  pos- 
session from  possession  of  a  part  under 
color  of  title  to  tbe  wbole  does  not  appear 
to  have  been  Involved  in  tbe  case.  In 
Uell  V.  Longworth,  6  lud.  274,  Longwortb 
claimed  the  land  under  a  written  assign- 
ment of  a  certificate  of  purchase  from  tbe 
United  States:  so  that  caae,  on  Its  facts, 
does  not  appear  to  be  an  exception  to  tbe 
general  rule,  though  the  language  used  In 
tbn  opinion  as  to  what  will  constitute 
color  uf  title  is  very  broad.  The  Rannels 
Case  was  cited  wttb  approval  in  tbe  sub- 


sequent cases  of  Cooper  v.  Ord,  60  Mo.  420, 
and  Hughes  v.  Israel,  78  Mo.  S88.  Those 
cases  were,  bowever,  in  their  facts,  quite 
unlike  the  Rannels  Case.  The  doctrine  of 
that  case  was  also  approved  in  the  case  of 
Davis  V.  Davis,  (Mo.  Sup.)  10  Soutb.  Rep. 
70.  Tbe  Rannels  Case  is  clearly  exceptional 
in  Its  character,  so  far  as  it  defines  color 
of  title,  though  the  conclusion  reached  is 
right  on  the  facts  given  in  tbe  statement. 
According  to  tbe  statement,  the  donee 
and  her  heirs  had  actual  possession  of  the 
entire  tract  as  against  tbe  donor.  As 
said  in  C^ark  v.  Qilbert,  supra:  "Much 
has  been  said  about  an  open,  notorions 
possession,  but  such  expressions  are  not 
applicable  to  a  case  like  this.  Possession 
taken  under  a  parol  gift  is  adverse  in  the 
donee  against  tbe  donor,  and  If  continued 
for  fliteen  years  perfects  the  title  of  the 
donee  as  against  the  donor.  The  donor 
In  sucb  cases  not  only  knows  tbat  the 
poRsession  Is  adverse,  but  Intends  it  to  be, 
and  tbere  Is  no  occasion  for  any  notori- 
ety. Notoriety  is  only  important  where 
tbe  adverse  cbaracter  of  tbe  poascsalon 
Is  to  be  brought  home  to  tbe  owner  by 
presumption.  Of  course,  where  It  is 
shown  that  be  bad  actual  knowledge  that 
tbe  possessiob  was  under  claim  of  title, 
and  therefore  adverse,  openness  and  noto- 
riety are  unimportant,  for  no  other  per- 
son has  any  legal  interest  In  tbe  question, 
or  right  to  be  informed,  by  notoriety  or 
otherwise."  See,  also,  Sedg.  &  W.  Tr. 
Tit.Land,(2d  Ei.)§736.  Un  cheae  grounds 
the  Rannels  Case  can  stand  without  ques- 
tion or  doubt,  for  tbere  was,  as  against 
the  donor,  sufficient  actual  possesalon  of 
tbe  wbole  tract,  and  color  of  title  was  not 
necessary  to  a  complete  defense;  and  tbat 
case  can  stand  on  no  other  grounds.  But 
in  this  case  the  instruction  allows  a  com- 
plete defense,  though  defendant  may  have 
had  actual  poseeaslon  of  a  part  only  for 
tbe  statutory  period  of  time.  Possession 
of  a  part,  to  draw  to  it  possession  of  the 
whole,  under  the  statute  of  limitations, 
rauHt  be  under  color  of  title.  Tbe  facts 
tbat  Mansfield  staked  off  the  lot,  hnllt  a 
house  upon  It,  made  a  verbal  gilt  of  the 
lot  to  defendant,  and  put  ber  in  posses- 
sion, are  sufficient  to  show  adverse  posses- 
sion of  tbe  whole,  as  against  Mansfield 
and  bis  heirs;  but  such  facts  do  not  con- 
stitute color  of  title.  The  Instruction  is 
therefore  erroneous,  and  should  not  bave 
been  given. 

2.  The  trial  court  alsoerred  in  excluding 
tbe  receipts  offered  In  evidence  by  the 
plaintiff,  showing  payment  of  taxes  by  the 
Mansfield  estate.  The  fact  tbat  Mans- 
field placed  tbe  defendant  In  pussesslon 
under  a  parol  gift  Is  evidence  tbat  she 
held  adversely  to  bis  estate.  On  the  other 
band,  there  was  evidence  tending  to  show 
tbat  her  possession  was  not  hostile.  Tbe 
question  whether  the  defendant's  posses- 
sion was  adverse,  tbat  is  to  say,  under  a 
claim  of  ownership,  was  an  important 
issue  in  the  case.  The  def«>ndant  went 
Into  possession  Id  1866,  and  Mr.  Mansfield 
died  in  1S67.  Non-payment  of  taxes  by 
tbe  defendant,  and  payment  of  ihem  by 
the  estate,  is  additional  evidence  tending 
to  show  that  tbe  possession  was  not 
under  daim  of  ownarshtp.    and  should 
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bare  been  reeelTed.  Qalnea  v.  Sanndera,  87 
Mo.  6E7-564. 

8.  Tbc  court  admitted  tbe  evidonea  to 
tbeeOect  tbat  plaintIO  bailt  a  boune  on 
the  west  end  of  the  lot  with  the  knotrl- 
edge  of  tbe  defendant,  and  that  she  made 
no  objection  and  set  up  no  claim  of  title, 
but  excluded  evidence  abowlnR  the  valae 
oltbeae  Improvementa.  Tbe  more  vala- 
able  the  Impruvemeuta.tbemorelt  became 
the  doty  ot  defendant  to  make  known  bar 
claim,  if  any  ahe  bad,  and  tbe  greater  tbe 
prubabllltj  tbatabetben  made  no  claim  of 
ownership.  Evidence  of  tbe  extent  and 
^  tbe  value  of  the  improvementa  abould 
have  been  received. 

4.  Two  Iniitructions  were  asked  by  the 
plaintiff,  out  refuaed,  concernlnK  an  eatop- 
pel  aatotbennincloaedpartof  theiot.upon 
which  tbe  plaintiff  erected  the  three-room 
bonse.  There  la  evidence  to  tbe  effect  tbat, 
after  the  plaintiff  purchased  tbe  lot,  be 
Baw  tbe  defendant,  and  ahe  obtained  per> 
miaslon  front  bim  to  remain  Intbeabanty ; 
tbat  be  had  no  notice  or  knowledge  of  the 
allege<i  parol  g'tt;  that  he  built  tbe  bonae 
and  made  the  improvementa  believing  that 
be  was  the  real  owner;  and  that  defend- 
ant was  present  all  the  while,  saw  tbe  im- 
provements going  on,  but  nlade  no  ob]ec* 
tlon  or  claim  of  ownership  to  the  lot. 
Cnder  these  facts  we  think  she  should  be 
held  estopped  from  asserting  title  to  the 
nnlnc]ose<l  part,  and  this  is  all  the  refused 
Instructions  claim.  An  instruction  to  tlie 
foregoing  effect  should  l>e  given.  Tbe 
jndgnient  is  reversed,  and  the  caose  re- 
manded for  new  trial.    All  concur. 


Anchor  Miluno  Co.  t.  Walsh. 
(Supreme  Court  of  IfiMouri,  IHuMon  No.  U 

reb.8a,utta.) 

BviDBNOB—DocuiiB<iT8— Books  or  Aocouxr. 
An  account- book  of  original  entries,  fair 
on  Its  face,  and  shown  to  have  been  kept  In  the 
nirual  course  of  bosiness,  is  admissible  in  evi- 
dence even  in  favor  of  tbe  person  by  whom  it  is 
kept. 

Appeal  from  St.  Lonis  circnlt  court; 
Daniel  Dillon,  Judge. 

Action  by  the  Anchor  Milling  Con.pany 
against  Michael  Walsh-  A  judgment  for 
defendant  was  reversed  by  the  court  of 
appeals,  and  the  caHe  was  certified  to  this 
court.  Judgment  of  the  court  of  appeals 
affirmed. 

O.  M.  Stewart,  for  appellant.  A.  A.  Pax- 
ton  and  A.  R.  Taylor,  for  respondent. 

Black,  J.  This  was  an  action  to  re- 
cover overpay  men  ta  alleged  to  have  been 
made  by  tbe  piaintltf  to  tbe  defendant.  A 
trial  was  had  before  a  jury,  which  result- 
ed in  a  verdict  and  jadgment  tor  defend- 
ant. The  St.  Louia  court  of  appeals,  to 
which  the  cauae  was  appealed,  reversed 
the  judgment  and  remanded  tbe  cause  for 
.error  In  the  instructions.  That  court, 
however,  snstalned  the  ruling  of  the  trial 
conrt  in  excluding  a  shipping  book  offered 
in  evidence  by  the  plaintiff.  On  this  ques- 
tion one  of  the  jndges  deemed  the  opinion 
contrary  to  Smith  v.  Seattle,  57  Mo.  281, 
and  foi'  this  reason  the  cause  waa  then 
certified  to  this  court. 

Tbe   defendant    bad   a    contract  wttb 


plaintiff  whereby  be  waa  to  rocelve  a  apec- 
ifled  price  for  haallng'wbeat  andflonrto 
tbe  mill,  and  a  auecified  price  per  barrd 
and  sack  for  banling  finvr  and  other  mill 
products  from  the  mill  to  different  points 
in  St.  Louis  and  East  St.  Loots.  Books 
were  kept  at  tbe  plaintiff's  warebonae, 
which  was  about  a  block  distant  from 
tlie  mill,  abowing  tbe  wheat  and  floor  re- 
ceived and  ebipmenta  made,  and  these 
hooks  disclosed  the  amount  of  haaling 
done  oy  the  defendant.  A  Mr.  Tlmmons, 
who  was  one  of  the  plaintiff's  derka  at 
tbe  warebouse,  made  up  a  statement  oo  a 
alip  of  paper  at  tbe  end  of  each  week, 
showing  tbe  amoont  due  the  defendant. 
The  plaintiff's  cashier  at  the  mill  paid  the 
defendant  the  amount  due,  as  disclosed 
by  these  atatoments.  Tbe  bnaineaa  pro- 
ceeded in  this  way  from  tbe  firat  to  tbe 
latter  part  of  1K88,  when  tbe  piaintltf 
caused  tbe  books 4ot>e  examined, and  con- 
cluded tbat  payments  had  been  made  to 
defendant  largely  in  excess  of  what  he 
had  earned.  Tiuimons  and  defendant  left 
the  employ  ol  the  plaintiff,  and  a  criminal 
prosecution  and  this  suit  followed.  Tbe 
shipping  book  offered  In  evidence  by  tbe 
plaintiff  and  excluded  by  the  court  was 
made  up  and  kept  In  the  following  man- 
ner: Orders  were  sent  from  tbe  office  at 
tbe  mill  to  tbe  warehouse  to  send  desig- 
nated amounts  of  flour,  etc.,  to  deaignat- 
ed  places.  Tbe  orders  were  then  entered 
in  the  shipping  book  by  Timmona,  tbe 
shipping  clerk,  or  by  Mr.  Warren,  wbo 
had  a  general  saperviai<in  over  all  tbe 
business  nt  the  warehouse.  Tb«  orders 
were  then  copied  into  a  small  band-book 
for  the  use  of  the  foreman,  who  delivered 
tbe  articles  to  the  defendant's  teamatera, 
made  a  note  of  the  fact,  and  returned  tbe 
book  tothe  clerk,  who  made  entries  on  tbe 
shipping  book,  showing,  among  otiier 
things,  the  delivery  of  tbe  arttelea  to  de- 
fendant. Mr.  Warren  aays  be  alwaya 
compared  tbe  orders  with  tlie  book  when 
made  up.  and  then  returned  the  omera  to 
tbe  mill-offlce;  that  ho  knew  tbe  flour  and 
other  mill  producta  were  delivered  to  de- 
fendant from  tbe  information  recidved 
from  the  small  book,  and  In  some  cases 
from  personal  observatioa.  These  ro- 
tnmed  orders  were  lost  or  destroyed. 
Tlmmons,  the  shipping  clerk,  waa  not 
called  as  a  witness.  With  this  preliminary 
proof  the  idaintiff  offered  in  evidence  tbe 
shipping  book,  but  tbe  cuort  exdoded  It. 
In  Hissriek  t.  McPboraon,  SO  Mo.  810,  tbe 
plaintiff  brought  an  action  on  an  account 
for  meat  sold  from  day  to  day.  Heoffered 
In  evideacu  bis  dally  account-book,  snpple- 
mented  by  an  alBdavit  tbat  tbe  account 
waa  just  and  currect.  This  court  held 
tbat  the  book,  the  cntriea  having  been 
made  by  tba  piaintlit  himself,  were  not 
competent  evidence,  though  sapportad  by 
his  supplementary  oatb.  That  cane  waa 
doubtless  ruled  according  to  strict  roles  of 
common  law.  It  constitutes  the  basis  of 
the  ruling  of  the  court  of  appeals  in  the 
case  in  hand,  and  In  some  other  eaaea. 
When  the  Hisarick-McPberson  Caae  was 
decided,  partiea  to  a  tinit  could  not  testify 
in  their  own  behalf.  It  remains  to  btt  seen 
what  la  the  effect  of  aotisequent  leglnlatlon 
and  sobaequent  mllngBOt  tbia  court.    See- 
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tloo  1  o(  chapter  144,  Gen.  St.  1866,  tor  the 
first  tlinemacie  partteH  to  a  aultcompetent 
wltnenBea  lu  their  own  bebalf.  Ao  excep- 
tion Is  made  wbere  one  of  the  parties  to 
the  contract  or  canae  ol  action  ia  dead  or 
inaane.  and  conclndes:  "Provided,  far- 
ther, that  In  actlonti  for  the  recovery  of 
any  sum  or  balance  doe  on  account,  and 
where  the  matter  at  iasoe  and  on  trial  is 
proper  matter  of  book-acconnt,  the  party 
living  may  be  a  'wltneaa  in  bla  own  favor, 
so  far  aa  to  prove  In  whose  bandwrUlng 
bis  cliargea  are  and  when  made,  and  no 
further. "  The  next  s»>ctIon  ia  a  new  en- 
antment,  and  after  stating  that  the  court 
may,  wbere  tbe  matter  at  issne  and  on 
trial  is  a  proper  and  usual  subject  of 
charRes  on  buolkS  of  account,  require  either 
party  to  pruduce  bis  acconnt-book,  de> 
darea;  "And  no  disputed  account  shall 
be  allowed  upou  the  ontb  of  the  party 
when  it  shall  appear  that  be  has  a  book  of 
original  entiies,  unless  such  book  shall  be 
produced  upon  reasonable  request. "  Tbe 
flrat  section  is  almost  an  exact  copy  of 
section  24,  c.  86,  General  Statutes  of  Ver- 
mont of  1862;  and  tbe  second  section  is 
evidently  modeled  alter  a  section  in  tbe 
Btatatesof  that  state  concernins  tbe  ac- 
tion of  account.  In  that  state,  books  of 
original  entry  are  evidence  In  actions  of 
account  In  favor  of  an  well  ns  against  the 
party  by  whom  kept.  Johnson  v.  Dexter, 
87  Vt.  641 ;  Hunter  v.  Kittredge's  Estate, 
41  Vt.359.  Tbateoort.  in  construing  these 
sections,  takes  them  in  connection  with 
other  connected  sections  of  the  statute  of 
that  state,  while  we  are  to  construe  tbem 
in  connection  with  other  sections  of  onr 
statute  laws.  Tbe  declHions  of  that  court 
will  be  of  some  aid,  but  not  decialve. 
Where,  as  here,  one  or  two  sections  are 
taken  from  the  body  of  a  statute  of  an- 
other state,  and  incorporated  into  our 
statute  law  on  a  given  subject,  we  must 
eonstrue  all  tbe  sections  of  onr  law  upon 
the  particular  subject  together.  Now 
these  sections,  as  tbey  appear  in  our  stat- 
ntes,  do  not  in  terms  sny  that  a  party  to 
a  suit  on  an  account  may  introduce  in  evi- 
dence his  account -books,  but  all  this  is 
fairly  implied.  Why  should  the  living 
party  lie  allowed  to  be  a  witness  In  his 
own  favor  to  prove  Inwhose  handwriting 
hia  charges  are  and  by  whom  made,  as  is 
allowed  by  tbe  last  pruvieo  to  the  brat 
aection,  unless  to  lay  a  fonndaTlou  for  the 
introduction  of  the   books?    If    a   living 

Earty  to  a  cause  of  action  may  Introduce 
is  books  in  evinenee  in  his  own  favor, 
aa  plaiiily  implied  by  the  proviso,  then 
what  possible  reason  can  be  asMigned  why 
heobould  not  do  the  same  thing  wbere 
botli  parties  to  the  caoseot  action  on  trial 
are  living?  And  tbe  last  clause  of  tbe  sec- 
ond section  leaves  a  very  strong  inference 
that  the  legislature  deemed  books  of  orig- 
inal entry  primary  evidence.  We  think 
these  sections  were  designed  to  and  do 
give  complete  recognition  to  the  rule 
which  then  prevailed  and  now  prevails  lo 
most  of  the  states,  and  is  sometimes  called 
the"  American  Rule, "  namely,  that  contem- 
poraneous book  entries  are  evidence  foraa 
well  as  against  the  party  by  whom  they 
are  kept.  Says  Wharton:  "In  tbe  United 
States,  a  tradeaman's  book  of  original  en- 


tries is,  in  most  jurisdictions,  received  Id 
evidence  as  prima  facie  proof,  when  sap- 
ported  by  the  tradesman's  oath."  I 
Whart.  Ev.  §  678,  (3d  Ed.)  On  this  sub- 
ject  another  author,  often  cited  and  gener- 
ally followed  by  this  court,  says:  "in 
the  United  States  this  principle  has  been 
carried  fnrttaer,  and  extends  to  entries 
made  by  tbe  party  himself  in  bis  own  sbop 
books.  Though  this  evidence  has  some- 
times been  said  to  be  admitted  contrary 
to  the  rules  of  the  common  law,  yet  in 
general  its  admisnion  will  be  found  in  per- 
fect harmony  wltb  those  rules,  the  entry 
being  admitted  only  where  it  was  evident- 
ly contemporaneous  wltb  tbe  fact,  and  a 
part  of  tbe  res /;«st«.  Being  the  act  of  the 
party  hlmsnlf,  it  Is  received  with  great 
caution,  but  still  it  may  be  seen  and 
weighed  by  the  jury."  1  Greenl.  Ev.  §  118. 
See,  also.  Wood.  Pr.  Ev.  §  139.  Many 
cases  are  cited  by  these  authors,  and  they 
need  not  be  repeated  here. 

At  this  place  it  may  tie  well  to  notice 
tbe  rulings  of  tills  court  made  since  llj6a. 
Smith  v.  Boattle,  67  Mo.  2x1,  decided  in 
1R74,  was  a  suit  in  equity  to  enjoin  a  sale 
under  a  deed  of  trust.  The  defendants 
were  bankers.  The  plalntiH  claimed  that 
tbe  notes  secured  by  tbe  deed  of  trust 
were  given  as  security  for  what  might  be 
due  defendants  on  a  final  adjustment  of 
accounts,  and  that  defendants  were  In- 
debted to  him  for  moneys  received  and 
not  accounted  for.  It  appears  the  defend- 
ants brought  their  books  into  court  pur- 
suant to  an  order  made  on  motion  of  the 
plaintiff,  but  the  plaintiff  did  not  use  them. 
Tbe  defendants  then  proved  by  tbeir  book- 
keeper and  clerks  that  the  books  were  ac- 
curately kept  in  the  regular  course  of  bnni- 
ness,  that  the  entries  were  made  and 
books  written  up  each  day  from  tickets  of 
the  teller  and  checks  of  the  customer,  and 
that  tbe  checks  of  tbe  plaintiff  could  not 
be  produced  because  delivered  up  to  bim. 
With  this  foundation  the  books  were  given 
in  evidence,  and  this  court  sustained  the 
ruling  of  the  trial  court.  Tbe  case  of  An- 
derson V.  Volmer,  88  Mo.  404.  has  little  or 
nothing  to  do  with  tbe  question  in  band, 
for  tbe  question  as  to  whetlier  books  of 
account  should  be  received  In  evidence 
was  not  considered.  In  Nelson  v.  Nelson, 
90  Mo.  460,  2  S.  W.  Rep.  418.  It  was  con- 
ceded on  both  sides  that  account-books  of 
a  deceased  person,  when  properly  kept, 
are  evidence  In  favor  of  the  estate.  In 
that  case  we  held  that  certain  items  of  the 
account  should  bave  been  excluded,  be- 
cause it  appeared  upon  theface  of  the  book 
produced  that  tbe  items  were  not  made 
contemporaneously  with  tbe  transaction 
recorded ;  but  that  case  concedes  the  rule 
to  be  that  book-accounts  are  admiasible 
In  favor  of  the  party  who  kept  them, 
wben  the  entries  are  made  at  the  time  of 
tbe  tranRUction,  and  sectiou  118  of  Green- 
leaf  on  Evidence  Is  cited  with  approval. 
In  MathlBB  v.  O'Neill,  94  Mo.  520,i  a  book- 
keeper ut  a  bank  was  able  to  say  he  made 
certain  entries,  that  the  books  were  kept 
correctly,  and  that  he  believed  them  to  be 
correct,  but  be  could  not  recall  the  partic- 
ular transaction.      On  this   showing  be 

>6  &  W.  Rep.  258. 
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waa  allowed  to  atate  his  belief  as  to  the 
fact  recorded,  and  tbe  ruling  was  sus- 
tained. Such  evidence  Is  auffloient  to  lajr 
a  foundation  for  the  admission  of  the 
books  tbemselves.  Bank  of  Monroe  ▼. 
Calver,  2  Hill.  531.  Tbe  cases  of  Smith  t. 
Bcattte,  Nelson  v.  Nelson,  and  Matblas  v. 
O'Neill  show  a  decided  tendency  to  a  far 
more  liberal  rule  than  that  which  pre- 
vailed prior  to  1865.  They  are  in  perfect 
accord  with  what  is  called  the  "American 
Rule."  Indeed,  one  of  them  gives  com- 
plete adherence  to  that  rule,— a  rule  which 
we  have  said  was  adopted  by  the  Be- 
vlsed  Statutes  of  1805.  8ince  a  party  may 
testify  in  bis  own  favor,  it  must  beconced- 
ed  that  he,  as  well  as  his  clerk  or  book- 
keeper,  may  refresh  his  memory  from  en- 
trieH  made  by  htm  or  under  his  eye.  and 
then  testify  as  to  the  fact  with  his  memo- 
ry thus  refreshed.  Now,  in  cases  of  an  ac- 
count composed  of  many  Items,  all  this 
means  nothinn  more  than  reading  the 
book  in  evidence.  This  we  all  know  from 
dally  experience  in  the  trial  courts.  It  is 
out  of  all  reason  to  say  that  a  merchant 
or  his  clerks  can  recall  each  item  of  the  ac- 
count, and  a  fair-minded  witness  will 
generally  decline  the  attempt.  Account- 
books  are  admitted  in  evidence  for  the 
person  by  whom  they  are  kept  when  the 
entries  are  made  at  the  time,  or  nearly  so, 
of  doins;  the  principal  fact,  because  en- 
tries made  under  such  clrcnmstances  con- 
Htltute  a  part  of  tbe  resgesta.  An  en- 
try thns  made  is  more  than  a  mere  decla- 
ration of  tbe  party.  It  is  u  verbal  act 
following  the  principal  fact  in  the  order- 
ly conduct  of'  business.  Such  Is  certainly 
the  custom  and  course  of  business  at  the 
present  day.  We  therefore  coDclode  tbat 
an  accunnt-book  of  original  entries,  fair 
on  Its  face,  and  shown  to  have  been  kept 
in  tbe  usual  course  of  business,  is  evidence 
ever  in  favor  of  tbe  party  by  whom  it  Is 
kept.  It  follows  that  the  shipping  book 
should  have  been  received  in  evidence. 
The  abstract  says  a  shipping  book  cover- 
ing part  of  the  time  in  question  was 
placed  in  tbe  bands  of  Tlmmons  for  the 
purpose  of  verifying  a  certain  statement; 
tbat  "the  book  and  statement  so  ^iven  to 
Tlmmons  were  never  seen  afterwards  by 
appellant,  and  the  company  was  unable 
to  further  account  for  their  loss. "  This 
Is  only  tbe  appellant's  conclusion  as  to 
what  his  evidence  disclosed  concerning 
tbe  loss  of  the  book,  and  not  an  abstract 
of  the  evidence  on  that  subject.  We  can 
only  say  that,  upon  doe  proof  of  the  loss 
of  the  hook.evidenceot  Its  conteotsshoold 
be  received.  Insurance  Co.  v.  Welde,  9 
Wall.  677;  Holmes  v.  Marden,  18  Pick.  169. 
As  tbfl  court  of  appeals  reversed  the  Judg- 
ment und  remanded  tbe  canse  for  other 
errors,  the  Judgment  of  tbat  conrt  is  af- 
firmed. 

Barclat,  J.,  absent.    The  other  Judges 
concur. 


St.  Josbph  Lead  Co.  v.  Simta  et  ml. 

(Suvreme  Court  of  MisaowrL  DMaUm  Ifo.  1. 
Feb.  82, 1892.) 

TaXATIOX  — POWBKS  OF  BOABD  Or  KQUAUSATIOII. 

Rev.  St.  1889,   I  7BS3.  provides   that  real 
estate  shall  be  aaaeued  on  the  Ut  day  of  June, 


1881,  and  shall  be  aaaeaaed  every  two  years  thore- 
atter;  each  assessment  of  t«al  estate  so  made  to 
be  the  basis  of  tazaiion  on  the  same  for  the  two 
years  next  succeeding.  Section  7517  provides  for 
"a  onunty  board  of  equalization,  which  board 
*  *  *  shall  meet  at  the  offloe  of  the  county 
clerk  oa  the  first  Monday  of  April  of  each  year. " 
Section  7618  gives  the  board  power  "to  hear  com- 
plaints, and  to  eqaaliae  the  valuation  and  i 


meat  upon  all  real  and  personal  property  wltbio 
the  county, "  upon  which  the  board  'shall  imme- 
diately proceed  to  equalize  tbe  valoation  and  as- 
sessment of  all  such  property,  both  real  and  per- 
sonal, "  eto.  Held,  that  where  real  estate  was 
assessed  in  June,  1889,  and  the  oonnty  board  of 
eqaslization  made  no  change  in  the  valuation  at 
its  meeting  in  Apil,  1890,  it  oonld  not  raise  the 
assessed  value  of  the  property  at  ita  meating  in 
April,  1891. 

Appeal  from  circnit  coort,  8t.  Francois 
county;  Jambs  F.  Grbsn,  Judge. 

Proceeding  on  certiorari  by  tbe  8t. 
Joseph  lAsad  Company  against  Bnnjamin 
F.  Simms  and  others,  as  the  county  board 
of  eqaalisation  of  Ut.  Francois  ronnty.  to 
revie  «v  tbe  proceeding  of  tbe  board  In  the 
mutter  of  raising  the  valuation  of  certain 
real  estate.  Judgment  for  plaintiff.  De- 
fendants appeal.    AtHrmed. 

Smith  A  Piftltin  and  A.  Atmnuitby,  for 
plaintiffs  In  error.  Wiu.  Carter  4t  Weber, 
tor  defendant  in  error. 

Black.  J.  Tbe  assessor  of  St.  Francois 
county  duly  assessed  two  tracts  of  land 
belonging  to  the  plaintiff  for  taxation  at 
the  biennial  assessmeut  beginning  on  tbe 
1st  of  June,  1889.  He  assessed  one  tract, 
containing  697  acres,  at  tbe  sain  of  (SOU.. 
000,  and  tbe  other,  containing  755  acres, 
at  the  snm  ol  f  125,000.  Tbe  county  board 
of  equalisation  met  at  tbe  time  appolat<>d 
by  law,  namely,  the  first  Monday  in  April. 
1890,  and  adjourned  without  day,  mak- 
ing no  change  In  the  assessed  value  of  this 
property.  The  board  met  again  on  tb« 
first  Monday  in  April,  1S91,  it  being  the  6tb 
day  of  the  month,  and,  on  the  9th  day  ol 
the  same  month,  made  an  order  raisiug 
tbe  assessed  value  of  tbe  first-nam<>d  cract 
to  9820.000,  and  the  second  to  tl55,<K)0. 
The  board  then  adjourned  to  the  22d  of 
the  BSiue  month,  and,  in  the  mean  time, 
gave  plaintiff  notice  uf  tbe  change.  Tbe 
pialntiB  appeared  on  the  last-named 
date,  and  objected  to  tUe  Increase  of  tbe 
assessed  valne  on  the  ground  that  tbe 
board  acted  In  the  matter  without  aa- 
thorlty  of  law;  but  the  board  overruled 
tbe  objection,  and  adhered  to  its  previoos 
order.  Thereupon  tbe  plaintiff  sued  ont 
this  writ  of  eertiorari,  and,  upon  llnal 
hearing,  tbe  circuit  court  quashed  .and  de- 
clared the  order  of  the  board  of  equalisa- 
tion null  and  void,  from  which  Judgment 
the  persons  constituting  the  board  ap- 
pealed. 

The  claim  of  tbe  defendants  ta  tbat  tbe 
county  board  of  equalisation  had  a  rigbt, 
under  the  law,  to  equalise  the  aasessmeTtt, 
either  at  Its  meeting  in  April,  1890,  or  at 
Its  meeting  in  April,  1891;  while  the  plain- 
tiff insists  that  the  board  had  no  power 
to  change  the  assessed  value  after  the 
meeting  In  1R90 :  that  Its  Jurisdiction  over 
this  property  then  ceased.  Section  7.^52, 
Rev.  Ur.  18X9.  provides:  "Real  estate  shall 
be  assessed  at  tbe  assessment  which  shall 
commence  on  the  Ist  day  of  June,  1881. 
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and  aball  only  be  required  to  be  aBeeased 
every  two  yean  thereafter.  Eacb  as- 
■ensment  of  real  eatate  eo  made  abtill  be 
the  baaia  ol  taxation  on  the  same  for  the 
two  yeara  next  aacceedlnic. "  8«ction  7517 
declarea  that  "there  aball  be  in  each 
county  in  thla  atate,  except  the  city  of  St. 
I<oala,  a  county  board  of  equalliatloo, 
wblcb  board  ahall  consist  *  *  *  ,  and 
shall  meet  at  the  office  of  the  coonty  clerk 
ontheSret  Monday  of  April  of  eacb  year." 
Section  7518  gives  the  board  power  "to 
hear  complaints,  and  to  equaliae  the  val- 
uation and  aasessment  upon  all  real 
and  personal  property  within  the 
county:"  and  the  persona  conatltotlnit 
the  board,  having  taken  the  oath,  "shall 
immediately  proceed  to  equalise  the- val- 
aatloo  and  aaaeasmeat  of  all  such  prop* 
erty,  both  real  and  peraonal.  so  that  ench 
tract  of  land  aball  be  entered  on  the  tax- 
book  at  Its  true  value:  provided,  that 
•aid  board  aball  not  reduce  the  valuation 
of  the  real  or  personal  property  of  the 
coonty  below  tbe  value  thereof  aa  fixed 
by  said  state  board  of  equalisation." 
Tbe  next  section  prescribes  the  rules  to  be 
observed  by  the  board,  and  provides  tor 
notice  to  be  given  to  persons  whose  prop- 
erty baa  t>een  raised  from  the  value  tlxed 
by  tbe  aasessor,  and  such  persons  are 
Klven  an  opportunity  to  be  heard.  The 
board  alao  bas  power  to  hear  and  deter- 
mine all  appeals  made  from  the  valuation 
of  profierty  aa  fixed  by  the  anaessor.  As 
Mectlon7517make«itthe  duty  of  the  county 
board  of  equalisation  to  meet  on  the  first 
Monday  of  each  year.  It  is  therefore 
claimed  that  the  board  has  the  right  and 
power  to  equalise  the  values  of  real  estate 
Mt  any  annual  meeting,  especially  so  in 
view  of  the  general  words  of  tbe  succeed- 
ing section.  This  is  an  entire  uisconrep- 
tiun  of  the  meaning  of  the  statute.  The 
iifiHesHnient  of  real  estate  takes  place  but 
onc«i  every  two  years.  The  assessment 
thus  made  becomes  the  basis  of  taxation 
fur  the  next  two  years.  In  the  case  in 
band  the  assessment  of  real  estate  l>e- 
Xinnlngdn  June  1, 1889,  becamethe  basis  of 
taxation  for  the  following  two  years  when 
equalised.  This  ia  tbe  assessment  which 
was  to  be  equallaed  at  tbe  annual  meeting 
of  the  board,  held  in  April,  1890.  The 
members  of  the  board  having  taken  the 
preecrilMK]  oath.  It  became  their  duty  to 
bear  complaints  and  appeals,  and  to  equal- 
ise the  assessment.  These  duties  were  to 
be  performed  immediately,  not  a  year 
thereafter;  for  such  is  the  plain  letter  of 
the  law.  This  board,  we  have  often  held, 
acta  Judicially  when  performing  these 
doties.  Insnrance  Co.  v.  Charles,  47  Mo. 
4<I6;  Railroad  Co.  v.  Magntre,  40  Mo.  4S3; 
Black  V.  McOonlgle,  lOS  Mo.  193, 15  8.  W. 
Rep.  615.  Having  met  and  performed 
their  duties,  their  power  over  that  as- 
•essment  ceased.  It  became  tbe  fixed  and 
established  baaia  of  taxation  for  two 
years  aa  to  the  real  property,  and  one 
year  as  to  the  personal  property.  No 
doubt  the  legislature  might  have  pro- 
vided for  a  readjust  men  t  of  values  on  real 
estate  every  year,  but  it  has  not  done  so. 
Tbe  fact  that  theconnty  hoard  of  equalisa- 
tion ia  required  to  meet  annually  argues 
aothing  against  these  eobclnslnns ;  for  it 


must  be  remembered  that  tbe  board 
passes  upon  assessments  of  personal  prop- 
erty, as  well  as  upon  assessments  of  real 
estate,  and  that  personal  property  Is  ai>- 
sessed  annually ;  and  hence  the  necessltj 
foranannuHl  meeting  of  theboard.  Again, 
these  sections  of  the  statute  providing 
for  a  county  boanl  of  equalisation,  and 

ftresL-riblng  tbe  powers  and  duties  of  the 
loard,  were  first  enacted  In  1865.  and  bare 
come  down  through  tbe  various  acts  and 
revisions  without  anysulMtantiai  change. 
When  tbey  were  first  enacted  real  estate 
was  assessed  annually.  Tbe  change  to 
biennial  assessments  was  made  in  1870. 
Tbe  old  sections  must  be  construed  ao  aa 
to  give  full  force  and  effect  to  the  new 
method  of  assenalng  real  property.  The 
plaintiff  presses  upon  our  attention  the 
fact  that,  under  the  law,  the  state  board 
of  equalisation  meets  every  second  year, 
and  that,  too,  in  the  years  when  the 
county  board  ol  equalisation  Is  called 
upon  to  equalize  the  values  of  real  estate. 
It  is  the  business  of  the  state  board  of 
equalisation  to  raise  or  decrease  tbe  ag- 
gregate assesMed  value  of  the  property  of 
the  entire  county.  It  has  nothing  to  do 
with  adjusting  the  values  of  different  par^ 
eels  of  property  In  the  county.  The  stats 
board  also  meets  before  the  county 
board.  Thus,  in  this  case,  the  state 
board  met  on  the  last  Wednesday  in  Feb- 
ruary, 1890,  while  the  county  board  met 
in  April.  1890.  The  county  board  cannot 
reduce  the  aggregate  value  of  the  prop- 
erty in  a  county  below  that  fixed  by  the 
state  board,  but  it  has  tbe  power  to  ad- 
just and  equalise  the  valnen  fixed  upon 
property  with  tbe  county;  and  this  it 
does  after  the  state  board  has  acted.  We 
think  the  law  governing  the  state  board 
has  little  or  nothing  to  do  with  tbe  ques- 
tion In  band.  It  follows  from  what  has 
been  before  said  that  the  order  made  by 
the  county  board  of  equalisation  in  1891, 
raising  the  assessed  value  of  tbe  plaintiff'* 
lands,  is  void  tor  a  want  of  power  in  the 
board  to  make  it.  The  Judgment  is  af- 
firmed. Barclay,  J.,  absent.  Tbe  other 
Judges  concur. 

•  .^— ^— 

EoFP  V.  Irvink  et  at. 

{Suipreme  Court  of  MUtouri,  Division  No.  L 
Feb.  8.  UIO.) 

AtTOBHBT  Ain>   CLISNT— RBL4TIOR— PUBOBASS  O* 

Odtstaitdino  Titli  bt  Attoiuibt. 
L  FlaintiS,  who  had  purchased  a  tax-title, 
asked  one  B.  to  examine  his  abstract.  The  latter 
suKKBsted  that  heemploy  defendant,  an  attorney, 
ana  friend  of  8.,  and  plaintiff  asked  him  to  take 
the  abstract  to  defendant  8.  testified  that  he 
left  the  abstract  at  defendant's  oflBoe,  on  a  table, 
bat  that  he  did  not  remember  whether  defendant 
was  present.  A  short  time  after  the  abstract  had 
been  left,  defendant  wrote  plaintiff,  asking 
whether  he  would  pay  ll.OOU  for  a  qultolalm 
deed,  and  requested  nlm  to  call.  Plaintiff  called 
at  the  office,  and  defendant  pointed  out  defects  in 
his  title,  and  advised  him  to  pnrohase  a  qolt- 
dstm  deed,  and  stated  that  he  thongbt  he  (de- 
fendant) oould  get  it.  Plaintiff  testified  that  aft- 
erwards, thinking  tbe  price  asked  for  tbe  deed 
too  much,  and  that  defendant  was  not  aoting  in 
his  Interest,  he  got  S.  to  get  the  abstract  from 
him.  No  fee  was  paid  defendant  nor  asked  by 
him.  Beld,  that  the  relation  of  attorney  and 
client  existed  between  defendant  and  plaintlS, 
and  the  former,  havlBg  afterwards  parohaaed  me. 
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oatstandtng  title  against  tba  latt«r,  held  it  in 
trust  for  him. 

2.  It  makes  do  diilerence  that  defendant  ob- 
tained tbe  outsianding  title  after  plaintiff  wlth- 
dreW'the  abstract  from  his  handSj  and  put  an  end 
to  his  employment  as  attorney,  since  he  learned 
of  the'  detect  In  the  title  while  acting  aa  attor- 
ney. 

8.  In  such  oaae  a  parchaser  from  defenduit 
under  a  quitclaim  deed  holds  the  title  iub]ect  to 
all  tiie  equities  ezistlDg  between  defendant  and 
plaintliT,  though  he  had  no  notice  of  the  trust  re- 
lation existing  between  them. 

Appeal  from  circuit  conrt,  Jackson 
county ;  R.  H.  Field,  Judise. 

Rnit  In  equity  tij  Charles  W.  Boll 
against  Leigh  H.  Irvine  and  othera. 
Judgment  lor  defendants.  Plalatilf  ap- 
peals.   Reversed. 

Hay  ward  A  Ortttn,  for  appellant.  H. 
E.  Colvia,  for  respondents. 

Bi.ACR,  J.  The  object  of  this  suit  In 
equity  Is  to  have  the  defendants  declared 
the  holders  of  the  title  to  a  lot  In  Kansas 
(^ty  In  trust  for  the  plalntttf,  with  a 
further  prayer  for  general  relief.  The 
conrt  foaail  for  the  defendants,  and  the 
plaintiff,  Eoff,  appealed.  The  defendants 
Leigh  H.  Irvine  and  Louis  C.  Irvine  are 
brothers,  and  tbe  sons  of  the  other  de- 
fendants, Clark  Irvine  and  Annie  K. 
Irvine.  AH  of  tbe  above-named  parties 
resided  at  Kansas  City  at  tbe  time  of  the 
various  transactions  hereafter  mentioned. 
The  pleadings  and  the  undisputed  evi- 
dence show  that  the  plaintiff  purchased 
the  lot  in  1886,  his  grantor  having  only  a 
tax-title.  Home  doubt  arose  as  to  tbe 
validity  of  his  title,  and  bis  abstract  of 
the  title  was  placed  in  the  hands  of  Leigb 
M.  Irvine  and  Mr.  Blatrfor  examination. 
They  were  attorneys  at  law  and  partners, 
doing  business  under  the  Arm  name  of 
Blair  ft  Irvine.  They  received  tbe  ab- 
stract about  tbe  let  of  May,  1887.  On 
June  1, 1887,  Hetterman,  wbo  was  a  former 
half  owner  of  the  lot,  conveyed  bis  an* 
divided  one-balf  to  one  Kribben,  wbo  re- 
sided in  the  city  of  8t.  Louis.  Kribben 
conveyed  the  same  interest  to  Lools  C. 
Irvine  bv  a  quitclaim  deed,  dated  tbe  14tb 
September,  1887,  for  $100  paid  b^  either 
Leigh  H.  Irvine  or  by  Blair  &  Irvine.  On 
the  8tb  October,  1887,  Leigb  H.  Irvine  pro- 
cured a  quitclaim  deed  from  Askew  for 
the  other  undivided  one-half  for  tbe  con- 
sideration of  9100,  and  on  the  18th  of  tbe 
same  montb  conveyed  his  Interest  by  quit- 
claim deed  to  his  brother  Louis  C.  Irvine; 
and  In  August  of  thai  year  tbe  latter  con- 
veyed tbe  lot  to  his  mother  by  s  warranty 
deed. 

The  first  disputed  issue  of  fact  is  wheth- 
er the  relation  of  attorney  and  client  ex- 
isted between  Leigh  H.  Irvine  and  tbe 
plaintiff.  It  appears  the  plaintiff  and  a 
Mr.  Stevens  were  neighbors,  and  in  former 
years  Stevens  had  been  a  practicing  at- 
torney. Plaintiff  gave  Stevens  the  ab- 
stract of  title,  and  requested  him  to  ex- 
amine it,  bat  Stevens,  being  out  of  the 
practice,  advised  plaintiff  to  employ  Blair 
&  Irvine.  Tbe  plaintiff  did  not  know 
these  attorneys,  and  be  requested  Stevens 
to  take  It  to  them  for  examination.  The 
evidence  of  Stevens  is  that  he  left  the  ab- 
stract at  tbe  office  of  tbe  attorneys,  on  a 


table,  but  be  does  not  know  irtaetiier 
either  of  them  was  present.  This  was 
probably  about  the  Ist  of  May,  lUtSJ.  in 
a  short  time  plaintiff  received  a  note  from 
Irvine  asking  whether  he  would  pay  f  1,000 
for  a  quitclaim  deed,  with  tbe  request  to 
call.  He  says  be  called  at  tbu  office  of 
tiiese  attorneys,  and  Irvine  tben  pointed 
out  the  defects  In  tbe  title,  and  advised 
bim  to  procure  a  deed  from  tbe  owners. 
Irvine  said  he  thonght  be  could  Ret  tbe 
deed.  There  was  a  like  conversation  un 
tbe  streets.  He  says  tbe  price  asked  for  a 
quitclaim  deed  was  more  than  be  bad  paid 
for  tbe  property:  that,  after  thinking 
over  tbe  matter,  be  concluded  Irvine  was 
not  acting  in  bis  interest;  and  that  he 
directed  Stevens  to  get  the  abstract,  and 
that  Stevens  got  it  and  delivered  it  to 
him.  Tills  was  ten  days  or  two  weelu 
after  tbe  abstract  had  Itet^n  left  at  the 
office  of  tbe  attorneys.  They  did  not  in- 
form the  plaintiff  from  wboui  tliey  ex- 
pected to  get  the  proposed  deed.  The 
plaintiff  paid  the  attorneyH  nothing  fur 
their  services,  and  they  made  no  demand 
of  him  for  compensation.  Tbe  evidence  ui 
Mr.  Stevens,  in  its  general  trnor,  leaves  it 
In  doubt  as  to  whether  he  employed  Blair 
&  Irvine  to  examine  the  abstract;  but  be 
produces  this  doubt  by  the  erroueunsss. 
sumption  on  bis  part  that  it  reqnired  a 
payment  of  money  by  plaintiff  to  tbe  at- 
torneys to  create  the  relation  of  attorney 
and  client.  He  was  on  friendly  terms 
with  Blair  &  Irvine,  and  bis  remembrance 
Is  defective  as  to  what  be  did  In  the  exe- 
cution of  his  agency.  The  proof  Is  clear 
that  plaintiff  directed  Stevens  to  employ 
these  attorneys;  that  Stevens  left  the 
abstract  at  tbeir  office;  and  that  Irvine 
thereafter  sent  tbe  plaintiff  the  note  be- 
fore mentioned,  and  advised  plaJntiO  to 
get  a  quitclaim  deed  from  tbe  owner. 
Irvine  proposed  to  get  it  for  bim.  Tbls 
evidence,  as  a  whole,  sbowa  beyond 
doubt  that  Stevens  did  employ  these  at- 
torneys, and  that  they  examined  tbe  ab- 
stract pursuant  to  that  employment. 
The  relation  of  attorney  and  client  did, 
therefore,  exist  between  Blair  and  Leigh 
H.  Irvine  on  the  one  hand,  and  tbe  plain- 
tiff on  tbe  other.  An  attorney  wbo  has 
been  consulted  about  a  title  to  land  will 
not  be  permitted  to  purchase  an  ont- 
standlng  one,  and  then  set  It  op  in  oppo- 
sition to  his  client.  If  be  does  purchsse 
such  an  outstanding  title,  be  holds  it  In 
trost  for  bis  client,  if  tbe  client  sees  fit  to 
claim  thebenefltof  tbe  purchase.  Davis  v. 
Kline,  96  Mo.  406.  9  S.  W.  Rep.  724.  Says 
the  supreme  court  of  the  Dnited  States: 
"It  may  be  laid  down  as  a  general  propo- 
sition that  an  attorney  can  In  no  case, 
without  bis  client's  consent,  buy  and  hold, 
otherwise  than  in  trust,  an  adverse  title 
or  interest  touching  the  thing  to  whicli 
his  empiovraent  relates."  Baker  v. 
Hnmpbrey.  101  U.  S.  494.  Nor  does  It 
make  any  difference  that  the  attorneys,  or 
either  of  them,  obtained  tbe  ontstan.ting 
title  after  plaintiff  withdrew  the  abstract 
from  their  hands.  Itmaybeconcedeil  that 
such  withdrawal  put  an  end  to  tbeir  em- 
ployment, but  that  did  not  leave  them 
free  to  bny  in  the  title  about  which  tbey 
bad  given  tbeir  client  advice,  and  then 
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use  It  against  bim.  Saya  Weeka:  '"An 
attorney  cannot  uee  Information  received 
by  him  rrom  hiacllent  In  opposition  to  tbe 
<-li«;ut.  An  attorney,  tor  Instance,  wbo 
baa  been  conndlted  respecting  the  title  to 
lanOs,  cannot  afterwards  become  a  par- 
cbaser  of  soch  lands  from  tbe  state  or 
frum  a  tblrd  party,  to  nse  against  bis 
clieni.  Sach  a  parchase  will  Inure  to 
the  benefit  of  tbe  client. "  Weeks,  Attys. 
9  279.  See,  also,  section  277.  Tbe  relation 
of  attorney  and  client  is  based  and  found- 
ed upon  tmst  and  confidence,  and  infor- 
aintion  acquired  concerning  tbe  subject- 
matter  of  tbe  employment  wblle  tbe  rela- 
tion exists  cannot  be  thereafter  used  by 
tbe  attorney  against  the  client.  No  sys- 
tem of  Jurisprudence  wltb  which  we  are 
acquainted  permits  such  an  abuse  ot  tbe 
confidence  and  trust  reposed  in  an  at- 
torney. It  follows  that  plaintiff  is  en- 
tited  to  tbe  relief  which  be  asks  as  against 
I.eigh  H.  Irvine. 

The  next  question  is  whether  Louis  C. 
Irvine  took  the  title  subject  to  the  equi- 
table rights  of  tbe  plaintiff.  Ileflerman,  It 
is  to  be  remembered,  conveyed  the  undi- 
vided half  of  tbe  oatstanding  title  toKrib- 
ben.  This  deed  was  made  at  tbe  instance 
of  I.«lgh  H.  Irvine,  and  Kribben  con- 
veyed tbe  same  interest  to  Louis  C.  Ir- 
vine. Leigb  H.  Irvine  procured  a  deed 
from  Askew  for  the  other  half,  and  then 
-conveyed  tbe  Interest  thns  acquired  to 
hia  brother  Louis.  All  of  the  foregoing 
ileeds  were  quitclaim  In  form.  Louis 
then  conveyed  the  lot  to  his  mother,  but 
tbln  deed.  It  is  conceded  by  Louis,  was 
without  consideration.  Tbe  attorneys 
Leigh  fi.  Irvine  and  Blair  were  not  called 
as  witnesses.  Louis  C.  Irvine  testified  oi 
two  occaaluns, — one  by  deposition  taken 
and  read  in  evidence  by  tbe  plaintiff,  and 
again  in  bis  own  behalf  on  tbe  trial.  In 
former  years  he  had  been  a  lawyer,  but 
at  the  time  in  question  was  a  real-estate 
dealer  and  speculator.  He  on  both  occa- 
sions states  that  be  bad  no  notice  or 
knowledge  that  bis  brother  and  Blair  had 
been  employed  to  examine  the  plaintiff's 
abstract  of  title.  In  bis  deposition  be 
says  he  did  not  know  Kribben,  had  no 
dealings  with  blm.  and  did  not  know  wbo 
paid  Kribben  for  the  deed  from  Kribben 
to  himself;  tbat  his  brother  used  Krib- 
ben's  name  as  a  matter  of  convenience; 
tbat  heporcbased  the  property  from  bis 
brother  and  Blalr,  and  ut  his  brother's  re- 
quest took  tbe  deed  to  the  one-half  from 
Kribben;  that  be  did  not  examine  tbe 
title,  but  relied  upon  Blair's  opinion  as  to 
it:  that  he  knew  his  brother  and  Blalr 
were  purcbanlng  the  lot  from  Heffermao 
and  Askew ;  and  tbat  there  was  In  reality 
no  consideration  for  the  deed  from  him- 
self to  his  mother.  Jn  his  testimony  given 
on  tbe  trial  he  says  bis  attention  was 
called  to  this  property  by  bis  brother  and 
Blalr  In  conversations  concerning  Invalid 
tax-titles  under  a  decision  of  this  conrt; 
that  they  said  they  were  looking  up  such 
titles,  and  bad  a  man  searching  the  rec- 
ords, and  that  money  could  be  made  out 
of  them:  tbat  they  talked  more  about 
this  lot  than  about  any  other  one;  that 
the  conversation  lasted  over  a  period  of 
three  or  tournionths ;  and  tbat  be  finally 


bought  this  lot  from  them  for  f  1,600,  and 
gave  them  a  note  for  $70U,  with  a  deed  of 
trust  back  to  secure  It,  fiiOO  in  cash,  and  a 
receipt  for  fSOO  owing  him  by  his  brother. 
The  first  deed  to  Louis  bears  date  the 
14tb  September,  1887,  and,  if  he  and  his 
brother  bad  conversations  concerning 
the  proposed  purchase  over  a  period  of 
four  months  before  It  was  made,  then 
some  of  the  conversations  must  have  oc- 
curred during  or  near  tbe  time  the  plain- 
tiff's abstract  of  title  was  In  the  hands  of 
Leigh  Irvine.  It  is  perfectly  clear  that 
Leigh  discovered  the  defects  In  the  plain- 
tiff's title  when  acting  for  plaintiff  In  tbe 
capacity  of  an  attorney,  and  it  seems  rea- 
sonable that  Louis  must  have  had  some 
information  as  to  how  and  under  what 
circumstances  those  defects  were  discov- 
ered. Louis  of  course  knew  that  the 
plaintiff  held  tbe  tax-deed,  and  he  took  a 
bond  from  his  brother  Leigh  to  remove 
tbe  clond  upon  the  title  created  by  the 
tax-deed.  He  purchased  knowing  that 
be  must  have  a  contest  witb  the  plaintiff 
as  to  the  validity  of  the  tax-deed,  and 
knowing  that  a  conveyance  of  the  prop- 
erty to  his  mother  could  not  affect  that 
contest.  Why,  then,  make  the  deed  to  tbe 
mothnr  wlthunt  cnuslderatlon,  unless 
there  was  some  other  claim  against  the 
property  T  But  it  Is  not  necessary  to  pur- 
sue this  inquiry  as  to  actual  notice  of 
plaintiff's  equitable  right  to  a  definite 
conclusion.  Louis  claims  under  quitclaim 
deeds  and  notlilog  else,  so  tbe  case  eon. 
cedes,  though  bat  one  of  them  Is  found 
In  the  record.  .  A  purchaser  by  quit- 
claim deed,  for  value  and  without  notice, 
acquires  title,  as  against  a  prior  unre- 
corded deed  or  other  instrument  convey- 
ing or  affecting  real  estate ;  for  such  Is  the 
effect  of  our  recording  act.  Fox  v.  Hall, 
74  Mo.  816;  Boogher  v.  Neeoe,  75  Mo.  383'. 
Wllllngham  v.  Hardin,  Id.  429;  Munson  v. 
Bnsor,  94  Mo.  504.  7  S.  W.  Rep.  108 ;  Eber- 
sole  V.  Rankin,  103  Mo.  4»i8.  15  S.  W.  Rep. 
422;  Hope  v.  Blair,  105  Mo.  90, 16  S.  W. 
Rep.  .595.  But  the  recording  act  does  not 
apply  to  eqnities  arising  out  of  a  breach 
or  abuse  of  a  trust  relation.  The  facta 
constituting  plaintiff's  er]ul table  right  to 
bold  the  property  as  against  Blalr  & 
Irvine  could  not  t>e  made  matter  of  record 
under  the  recording  act.  The  general  rule 
which  Is  recognised  In  tbe  foregoing  an- 
thorlties—  that  one  wbo  takes  title  by 
quitclaim  deed,  which  title  Is  subject  to 
equities  in  the  bands  of  the  grantor, 
takes  subject  to  such  eqnities— applies  to 
this  case.  As  Mrs.  Annie  K.  Irvine  paid 
no  consideration  for  tbe  deed  to  her,  she 
occupies  no  better  condition  than  tbe 
other  defendants.  Indeed,  it  is  not  claimed 
tbat  she  does. 

Tbe  plaintiff,  In  his  petition,  offered  to 
pay  Into  court  for  defendants  the  amount 
paid  by  Leigh  H.  Irvine  for  tbe  outstand- 
ing title,  conceded  to  be  $200,  and  he  re- 
newed that  offer  in  open  court  on  tbe  trial 
of  this  cause.  This  amount,  wltb  Interest, 
the  defendants  are  entitled  to  have  re- 
funded. Baker  v.  Humphrey,  lul  D.  S.  494 ; 
Davis  V.  Smith,  43  Vt.  26!»-278.  The  Judg- 
ment in  this  case  Is  therefore  reversed,  and 
the  cause  remanded,  with  directions  to 
the  circuit  court  to  enter  up  a. decree  fof 
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the  plaintiff,  divesttng  tbe  defendants  of 
all  title  acquired  by  tbe  said  aeverai  quit- 
claim deeds  and  tbe  deed  to  Annie  K. 
Irvine, and  inyeatinic  tbe  aame  In  tbeplaln- 
tiO.upon  tbe  payment  by  tbe  plaintiff  Into 
court  tor  defendants  the  said  f  200,  with 
IntereHt  thereon  at  6  p<T  cent,  per  annum 
from  the  8th  October,  1887.    All  concur. 


CCNTBB  BlDO.  Co.T.UlTT  OP  HT.JOSBPB 

et  al. 

(SvprenM  Court  ef  Miuouirl,  Dtottion  No.  1. 
Feb.  22, 1898.) 

MoinaiPAi.  CoRPOBATioHs— Tazatiox— Asnaa- 
inirr— IircBBASiife  Valcatio!!. 
Const,  srt.  10,  1 11,  prorldes  thst  tszes  for 
oountT,  city,  town,  sod  school  purposes  may  be 
levied  on  ul  subjeots  and  objeou  of  taxation; 
"bat  tlie  Tslustion  of  property  therefor  shall  not 
exceed  tbe  valuation  of  tlie  asms  property  in 
SDch  town,  city,  or  scbool-distriot  for  state  and 
count;  purposes. "  By  Rev.  St.  1870,  |  8705,  the 
valuation  of  real  estate  for  state  and  county  pur- 
poses was  made  on  the  Ist  of  June,  and  was  only 
required  to  be  made  every  two  years  thereafter, 
and  esch  assessment  of  real  estate  so  made  was 
made  '*the  basis  of  taxation  on  the  same  for  the 
two  years  next  succeeding:"  and  tbe  term  "real 
estate"  was  (section  06M)  defined  to  Indode  not 
only  the  land,  but  also  all  buildings  thereon, 
field,  that  where  land  was  assessed  at  a  certain 
ralustion  for  taxation  far  stste  and  oounty  pur- 
poses, and  afterwards  buildings  were  erected 
thereon,  the  city  assesnor  could  not,  within  two 
years  from  the  fixing  of  such  valuation,  make  an 
additional  assessment  on  the  buildings  for  dty 
taxes,  under  an  ordinance  providing  that  no  par- 
cel of  land  should  have  a  higher  valuation  plaoed 
on  it  than  that  placed  thereon  at  the  last  assess- 
ment for  state  and  county  purposes;  but  to  such 
valuation  there  should  be  added  the  value  of  all 
Improvements  made  on  the  land  since  suub  assess 
ment. 

Appeal  from  circuit  court,  Bucbaoan 
county:  Hbnkt  M.  Bambt,  Judge. 

Suit  by  tbe  Center  Building  Company 
agalaat  the  city  of  at.  Joseph  and  others 
to  enjoin  tbe  collection  ot  certain  city  tax- 
es. Decree  tor  plaintiff.  Defeudanta  ap- 
paal.    Affirmed. 

Huston  A  Purrisb,  for  appellanta.  Por- 
ter A  Wooditoa,  lor  respondent. 

Bbacb,  J.  This  la  a  proceeding  by  In- 
junction to  rentrain  the  collection  of  cei^ 
tain  city  taxes.  The  plaintiff  is  a  business 
corporation,  and  the  defendants  a  city  of 
the  second  class,  its  treasurer,  collector, 
and  auditor.  The  case  was  tried  upon 
tbe  following  agreed  statement  of  facts: 
"That  tbe  lots  or  parcels  of  ground  de- 
scribed In  the  petition  were  assessed  by 
the  county  assesHor  In  the  year  18K7  for 
state  and  county  purposes  for  the  year 
1888-89,  and  the  value  thereof  by  such  as- 
sessment was  placed  at  921,000;  that  aft- 
er such  assessment  for  state  and  county 
purposes  was  made,  and  before  the  Ist 
day  of -January,  1889,  the  plaintiff  herein 
beKun  the  erection  of  a  large  building  on 
said  lots  or  parcel  ot  ground,  and  had  ex- 
pended thereon  $50,000  btstore  the  Ist  day 
of  January,  1889:  that  at  the  annnal  city 
assessment  tor  1889  tbe  city  asHessor  as- 
sessed the  ralne  of  said  parcel  of  land, 
aside  from  tbe  aforesaid  improvements, at 
the  same  sum  as  It  had  been  assessed  by 
the  county  assessor  In  the  year  1887,  to- 


wit,  the  sum  of  f  21,000,  and  that  said  citj 
assessor  also  assessed,  at  his  annual  as- 
sessment for  tbe  year  1889,  tbe  building  or 
improvements  so  placed  on  said  lots  as 
aforesaid  at  the  sum  of  f25,000;  that  such 
assessment  was  so  made  under  and  in  ac- 
cordance with  chapter  S,  General  Ordi- 
nances of  the  City  of  Saint  Joseph,  as  found 
on  page  193,  Revised  Ordinances  of  said 
city:  that  section  8  of  said  ordinance  ia 
hereby  made  a  part  of  this  stipulation.  It 
Is  further  stipulated  that  tbe  tax -levy  for 
city  purposes  for  the  year  1889  was  as  stat- 
ed In  the  petition,  and  that  tlie  plnintin 
has  paid  to  the  city  collector  the  tax  upon 
such  levy  for  said  year  upon  an  assessed 
valuation  of  f  21,000;  that  the  taxes  en- 
Joined  in  this  case  and  In  contest  here  are- 
taxes  extended  at  the  rates  fixed  for  city 
taxes  for  the  year  1889,  upon  the  assessed 
value  ot  tbe  improvements  as  above  set 
out,  and  stated  and  extended  against  said 
lot  or  parcel  of  grround." 

Section  8  of  the  ordinance  referred  to  io 
the  above  agreement,  and  made  a  part 
thereof.  Is  as  follows:  "Id  assessing  real 
pruperty,  no  lot,  tract,  or  parcel  of  land 
shall  have  a  hlRher  valuation  placed  on  it 
than  the  valuation  placed  thereon  at  the 
last  aHsessment  made  forcounty  and  state 
purposes;  but  to  such  valuation  there 
Hhall  be  added  by  the  asaessortbe  value  of 
all  Improvements  made  on  each  lot,  tract, 
or  parcel  ot  ground  since  the  date  of  last 
assessment  made  tor  state  and  county  pur- 
poses, which  added  valuation  shall  be  by 
the  assessor  placed  in  a  separate  coin mn 
on  the  city  land  tax-book;  and  to  deter- 
mine tbe  value  of  such  improvements  tbe  as- 
sessor may  examine  under  oath  tbe  owner- 
thereof, and  such  other  competent  persona 
as  he  may  deem  pr:>per. " 

Tbe  court  found  for  the  plaintiff,  and 
made  the  temporary  injunction  perpetual. 
The  defendant  appeals. 

The  constitution  (article  10,  $  11)  pro- 
vides that  "  tuxes  for  county,  city,  town, 
nnd  school  purposes  may  be  levied  on  all 
subjects  and  objects  of  taxation;  but  the 
valuation  of  properly  therefor  shall  not 
exceed  the  valuation  of  tbe  same  property 
In  such  town,  city,  or  school-district  for 
state  and  county  purposes.  •  •  •  For 
city  and  town  purposes  the  annual  rate 
on  property  in  cities  and  towns  having 
thirty  thousand  inhabitants  or  mure 
shall  not,  in  the  aggrei^ate,  exceed  one 
hundred  cents  on  the  one  hundred  dollars 
valuation."  By  the  statutes  in  force  at 
the  time  of  the  assessments  in  question, 
the  valuation  of  real  estate  for  state  and 
county  purposes  was  made  on  the  1st  of 
June,  and  was  required  to  be  made  only 
every  two  years  thereafter,  and  each  as- 
sessment of  real  estate  so  made  was  made 
"  the  basis  of  taxation  on  the  same  for  the 
two  vears  next sacceedtng."  Rev.  St  1879. 
§  6705,  (Sess.  Acts  1881,  p.  180,  (  5.)  And 
the  term  "real  estate"  was  defined  "to- 
mean  and  include  not  only  the  land  itself, 
whether  laid  out  in  town  or  city  lots  or 
otherwise,  with  all  things  contained  there- 
in, but  also  all  buildings,  structures,  and 
improvements  and  other  permanent  fixt- 
ures ot  whatsoever  kind  thereon."  Rev. 
St.  1879.  i  6664,  (Sesfi.  Acts  1883.  p.  135.> 
The  valuation  ot  property  tor  city  par- 
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poBM  was  made  on  the  Ist  day  o(  Janu- 
ary of  eanta  year,  and  It  was  aathorUed  to 
be  made  "upon  all  property  In  tbe  city  lia- 
ble to  taxation  tor  state  purposes. "  Rev. 
St.  1879,  SS  4094,  4700. 

1.  By  the  constitutional  and  statutory 
proTlsions  above  cited,  bearing  directly 
upon  tlie  validity  of  the  aHsessment  and 
of  the  ordinance  under  which  it  was  made, 
the  issue  In  this  case  must  be  determined. 

2.  That  the  limitations  upon  the  exer- 
cise ot  tbe  taxing  power  contained  In  the 
torvgoing  constitutional  provisions  are 
Belt-enlorcing  is  beyond  dispute.  Arnold 
V.  Hawkins,  96  Mo.  672. 8  S.  W.  Rep.  718; 
State  V.  van  Every,  76  Mo.  530;  Public 
School*  V.  Patten.  62  Mu.  444;  Coolcy, 
Tax'n.  (2d  Ed.)  p.  101.  Tbe  only  question 
la  whether  the  ordinance,  and  assessment 
made  by  virtue  tliereof,  transcend  these 
lirolta  tlons. 

8.  The  basis  for  the  levy  of  taxes  for 
state  and  county  purposes  on  the  two  lots 
in  qnestlcm  for  tbe  year  1889,  as  well  as  for 
tbe  year  1888,  was  fixed  by  the  valuation 
placed  upon  them  by  tbe  county  assessor 
in  Juno,  1887,  at  tbe  sum  of  f21,0«IO.  »uch 
valuation,  by  tbe  plain  tormsof  tbe  stat- 
ute. Included  the  lots  aad  all  tbe  Improve- 
ments thereon.  No  provision  Is  made  for 
any  change  In  that  valuation  as  a  basis 
for  the  levy  of  taxes  for  tbe  year  1889,  by 
any  event,  either  increasing  or  diminish- 
ing tbe  value  of  the  property,  aad  no  pro- 
vision is  made  anywhere  In  the  law  for 
tbe  separate  assessment  of  any  improve- 
menta  that  may  have  been  made  upon  tbe 
lotsaincethat  valuation  as  a  basis  for  tax- 
ation for  state  and  county  purposes  for 
the  year  1889.  Therefore,  notwithstand- 
ing the  fact  that  tbe  value  of  the  real 
estate  In  question  has  been,  by  such  Im- 
provements, Increased  to  the  value  ot  94B,- 
000,  the  assessed  value  of  tbe  lots.  Includ- 
ing Improvements,  for  taxation  for  state 
and  county  purposes  for  that  year,  must 
remain  at  $21,000.  This  Is  the  situation  In 
which  the  state  and  county  are  placed  In 
regard  to  taxes  upon  this  property  ns  a 
result  of  tbe  law  requiring  only  biennial 
assessments  of  real  estate.  Is  tbe  city  of 
St.  Joseph  in  any  better  position,  when  it 
comes  to  make  Its  assessment  for  the  year 
1889  for  city  purposes'.'  How  can  It,  by 
any  mode  of  proceeding,  levy  a  tax  upon 
a  valuation  of  such  property  In  excess  ot 
921,000  under  tbe  organl:  law,  which  re- 
qolres  that  Its  valuation  of  such  property 
shall  not  exceed  the  valuation  ot  tbe  same 
property  tor  state  and  county  purposes? 
That  the  lots,  and  whatever  improve- 
ments. It  any,  were  on  them,  when  the  val- 
uation in  Jane,  18S7,  was  made  at  f 21,000, 
Is  the  same  property  upon  which  the  city 
plai-ed  a  valuation  ot  $46,000  under  Its  or- 
dinance on  the  1st  of  -Ian nary,  1889,  is  not 
only  recognised  as  a  physl<!al  fact  by  tbe 
common  law,  but  is  reinforced  and  em- 
phatically declared  by  thestatute;  and  the 
only  way  the  Improvements  can  -be  as- 
sessed at  all  by  the  city  for  city  taxes  is 
in  the  value  that  such  improvements  give 
to  the  lots,  and  that  value  is  fixed  by  the 
assessment  tor  state  and  county  purposes 
for  ln89.  That  the  constitutional  mstrlc- 
tlon  upon  the  valuation  of  property  for 
taxation  fur  city  purposes  applies  to  the 


property  ot  each  individual  owner  of  such 
property,  and  was  intended  tor  his  protec- 
tion ug^Llnst  overvaluation  by  cities, 
towns,  and  school-districts,  is  evident 
from  tbe  terms  of  the  section  In  which  it 
is  contained.  The  sentence  In  which  this 
restriction  is  contained  speaks  of  individ- 
ual values;  and  the  next,  fixing  rates  of 
taxation,  proceeds  with  a  restriction 
upon  such  values  aggregated.  This  seems 
too  plain  for  argument.  The  Judgment  ot 
the  circuit  court  is  affirmed.    All  eoncor. 


Battneb  v.  Bakeb. 

(Supreme  Court  of  Ktesourt,  iMvitton  Wo.  i. 

Feb.  22, 1892.) 

ASVBRSB  POISSBSIOll— UlSTiLKa. 

In  ejeotment,  where  it  appears  that  defend 
ant  held  possession  of  land  for  over  20  yean 
claiming  up  to  a  certain  fenoe,  which  was  sap- 
posad  to  be  on  the  dividing  line,  whereas  in  fact 
the  fence  encroached  several  feet  on  plaintiff's 
land,  defendant  aoqulres  title  by  adverse  posses- 
sion, though  he  admitted  on  the  trial  that  he 
olaimed  to  the  fence  because  be  thought  it  was 
tbe  true  line. 

Appeal  from  circuit  court,  Buchanan 
county;  O.  M.  Spbncbr,  Judge. 

Ejectment  by  Henry  Battner  against 
Joseph  Baker.  Judgment  tor  plaintiff. 
Defendant  appeals.    Reversed. 

Culver  A  Dttvis  and  BeaJ.  Pblllip,  tor  ap- 
pellant.   VorteaA  Vortea,  lor  respondent. 

Black,  J.  This  was  an  action  of  eject- 
ment commenced  In  1888  to  recover  a  strip 
of  land  oft  of  tbe  south  side  ot  lot  4  In 
block  2  ot  Stewart's  addition  to  the  city 
of  St.  Joseph.  The  lots  in  that  block  have 
a  length  of  125  feet  running  east  and  west, 
and  a  width  of  25  feet  each.  They  are 
numt>ered  from  north  to  south.  The 
plaintiff  owns  lots  1,  2,  8,  and  4,  and  de- 
fendant owns  lots  6,  6,  7,  and  8.  At  the 
trial,  the  parties  agreed  upon  tbe  fnlluw- 
Ing  facta:  That  defendant,  more  than  20 
years  before  the  commencement  ot  this 
suit,  took  possession  of  lots  4,  5,  6,  and  7, 
and  fenced  the  same,  and  has  been  In  tbe 
possession  thereof  since  that  date;  that 
he  built  tbe  fence  between  lots  4  and  5 
according  to  stakes  which  had  been  set 
pursuant  to  a  survey,  and  the  fence  was 
snpposed  to  be  on  thetmellne;  that  his 
Inclosure  Included  100  feet  front;  that  de- 
fendant, during  that  time,  used  as  his  own 
all  of  the  ground  In  bis  inclosure.  It  was 
further  agreed  that  plaintiff  took  posses- 
sion of  lots  1,  2,  8.  and  4  In  1881  as  tbe 
fences  were  standing  at  that  time;  that 
bis  IncloRiire  Included  100  feet  front,  and 
projected  into  a  street  on  the  north  a  dis- 
tance equal  to  the  amount  of  land  sned 
for;  that  a  true  survey  was  made  In  1887, 
from  which  It  Is  shown  that  defendant's 
Inclosure  Included  a  strip  ot  ground  on 
the  Month  side  of  lot  4,  which  strip  Is  6)^ 
feet  wide  at  the  west  end,  and  10)j  feet 
wide  at  the  east  end.  The  defendant, 
more  than  10  years  before  the  commence- 
ment of  this  suit,  erected  a  second  dwell- 
ing-house on  lots  6,  6,  7,  and  8,  being  a 
one-story  frame  house,  with  brick  founda- 
tion, which  bnlliiiig  projects  one  tout, 
more  or  less,  over  the  true  line.  In  addi- 
tion to  these  agreed  tacts  the  defendant 
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teatiflfd:  "I  taave  always  claimed  tbe 
land  up  tu  the  (ence.  I  claimed  it  because 
I  thongbt  it  wan  mine,  and  atill  tliiuli  ao. 
I  Intended  tu  claim  to  tbe  true  line,  bat 
tbuugbt  tbe  lence  was  tlie  trne  line,  and 
only  claimed  to  the  fence  because  I  thought 
It  was  the  true  line.  There  was  never  any. 
'dispute  about  tbe  true  line  until  the  last 
snrTey  was  inaile.  When  that  survey  was 
made,  and  they  began  building  a  fence 
over  tbe  old  line,  1  tore  It  down,  because 
they  were  building  it  on  my  land."  Un 
this  evidence  tbe  cuurt  declared  the  law 
to  be  that  plaintiff  shquld  recover,  to 
which  ruling  the  defendant  excepteti. 

The  <)uestion  on  these  aerceU  facts  and 
the  evidence  la  whether  the  defendant  lias 
acquired  the  land  sued  fur  under  the  stat- 
ute of  llmltatluns.  That  defendant  hns 
been  in  actual  poespssion  of  tbe  strip  of 
land  for  more  than  the  statutory  period 
of  time  is  conceded.  The  question,  there, 
fore,  is  whether  his  possession  hns  been 
adverse  to  the  trne  owners.  Where  ad- 
joining lan<l-owners  are  divided  by  a  fence, 
which  they  suppose  is  the  tnie  line,  each 
claiming  only  to  the  true  line,  wherever 
that  may  be,  they  are  not  bound  by  the 
supposed  line,  and  must  conform  to  the 
true  line,  when  it  is  ascertained.  Jacobs 
V.  Moseley.  91  Mo.  457,  4  S.  W.  Rep.  135; 
Schad  V.  Sharp,  95  Mo.  674,  8  >S.  W.  Rep. 
M9:  K  rider  r.  Mllner,  99  Mo.  145. 12  S.  W. 
Rep.  461 ;  Sklnker  v.  Haagaraa,  99  Mo.  209. 
12  S.  W.  Rep.  639.  "Their  posnessioa  un- 
der mistake  or  Ignorance  of  the  true  Hue 
dividing  their  premises,  and  without 
claiming  beyond  the  true  line,  when  dis- 
covered, will  not  work  a  disseisin  In  favor 
of  either  party."  Schad  v.  Uhorp,  supra. 
But  where  one  takes  and  holds  posses- 
•ion  up  to  a  fence,  and  claims  to  be  the 
owner  up  to  it,  bis  possession  will  be  ad- 
verse, and  this,  too,  though  he  may  be- 
lieve tbe  fence  to  be  on  the  true  line,  when 
in  point  of  fact  it  Is  not  on  the  trne  line. 
Cole  V.  Parker,  70  Mo.  879;  Handlan  v. 
McManiis,  100  Mo.  125, 18  8.  W.  Rep.  307. 
The  dlHtinctlon  between  these  rules  lies  in 
tbe  fact  whether  the  party  claimed  only 
to  tbe  true  line,  wherever  that  might  be, 
or  to  tbe  fence.  Tbe  circuit  court  com- 
mitted manifest  error  in  the  application 
of  these  well-settled  rules  of  law.  It  Is 
true  tbe  defendant  says  he  thought  the 
fence  was  on  the  true  line,  and  that  he 
claimed  to  It  because  bethought  it  was 
the  true  line;  but  that  be  claimed  to  the 
fence  is  clearly  asserted  by  him.  Besides 
this,  it  is  agreed  that  he  has  been  in  net- 
ual  possHBSion,  and  has  used  as  his  own 
all  of  tbe  gronnd  within  his  inclosure. 
Emphasis  Is  given  to  all  of  this  by  the 
fact  that  he  bad  but  100  feet  front  In- 
closed,—the  exact  width  of  bis  four  lots, 
—and  by  the  further  fact  that  his  building 
projects  1  loot  over  ti'.e  true  line.  Though 
be  supposed  the  fence  was  on  the  true  line, 
and  for  that  reason  claimed  up  to  it,  still 
be  at  all  times  claimed  to  own  the  land 
up  to  that  line,  and  his  possession  was 
adverse  because  of  this  claim  of  owner- 
ship. The  fact  tbat  he  was  mistaken  as 
to  the  true  line  is  Immaterial  when  it  ap- 
pears be  claimed  up  to  the  fence.  The  case 
is  entirely  different  from  that  where  a 
party  in  poasesalun  simply  claims  to  tbe 


true  line,  wherever  that  shall  be  ascer- 
tained to  be.  It  Is  not  necessary  to  speak 
of  cases  where  land-owners  agree  upon  a 
line  between  tbelr  properties,  fur  tbla  easb 
does  not  belong  to  that  class.  Tbeeourt 
erred  in  directing  a  verdict  for  tbe  plain- 
tiff, and  tbe  Jndgment  Is  raversed  and  tlM 
cause  remanded. 

Babolat,  J.,  absent.    Tbe  other  Judges 
concur. 


MgSbanb  v.  Sanobrson. 

(Supreme  Cmart  of  JflaMmrl,  DM&ta»  Ko.  i. 
Feb.23,  ISie.) 

Bboovd  New  Tbial* — Wnsir  AjLHoirwa. 
Under  Rev.  St.  1889,  |  2S41,  providing  that 
"only  one  new  trial  shall  be  allowed  either  p>uly, 
exoept— Ftrtt,  wh«re  the  triors  of  taot  shall  hsT* 
erred  In  a  matter  of  law;  ^eoond,  when  the  ]ary 
■ball  be  guilty  of  misbehavior," — a  second  new 
trial  cannot  be  granted  on  the  ground  tbat  Um 
verdict  was  against  the  weight  of  evidence,  what- 
ever be  the  ground  on  which  the  first  new  trial 
was  allowed. 

Appeal  from  circuit  court,  Andraia 
county;  Oobbob  Robertson.  Special 
Judge. 

Action  by  John  A.  McSbane,  asfalnst 
James  A.  Sanderson,  administrator  ut 
George  H.  Hogne.  From  a  Judgment  en- 
tered on  a  verdict  for  part  of  plalatifTa 
claim  onlr,  he  appeals.    Affirmed. 

F.  B.  Mtoabao  and  ElfjMb  JtoMaaoa,  for 
appellant.  \V.  H.  Morrow,  lor  respond- 
ent. 

Blace.  3.  The  plaintiff  bad  two  de- 
mands allowed  against  the  estate  of 
George  H.  Hogue  by  tbe  probate  conrt 
of  Pike  county,— one  a  note  fur  91,300, 
and  interest,  and  the  other  an  aceouot  for 
$3,006.90.  The  administrator  appeal<>d  to 
the  circuit  conrt  at  that  county,  and  after 
two  mistrials  tbe  venue  of  tbe  eatMe  was 
changed  to  Audrain  county.  Proceedings 
were  had  in  the  circuit  court  of  that  coon- 
ty  at  the  following  terms  and  In  tbe  fol- 
lowing order:  October  term,  1887,  tbe 
cause  was  tried  before  Judge  Huobrs  and 
a  Jury,  which  resulted  iu  a  verdict  for  the 
plaintiff  on  the  note,  and  a  verdict  fur 
the  defendant  on  tbe  account.  In  due 
time  plaintitt  filed  a  motion  for  new  trial. 
January  term.  1888.  the  motion  for  a 
new  trial  was  sustained,  but  the  order  as 
then  made  did  not  state  the  groonda upon 
which  the  motion  was  granted.  Jndga 
HuoHKS  then  declined  to  further  bear  the 
canse,  and  the  parties  agreed  npun  Mr. 
RoBEBTSON  as  spcclal  Judge.  The  cause 
was  then  tried  before  him  and  a  Jnry, 
which  trial  again  resulted  in  a  verdict 
and  Judgment  for  the  plaintiff  on  thenote. 
and  a  verdict  and  Judgment  on  the  ac- 
count for  defendant.  Plaintiff  again  Hied 
a  motion  for  new  trial,  alleRing  therein, 
among  other  things,  that  tbe  verdict  was 
against  the  weight  of  the  evidence.  Tbe 
defendant  filed  a  motion  to  correct  tbe 
prior  entry  made  by  Judge  Hdobbb,  sna- 
talning  tbe  first  motion  for  new  trial,  so 
as  to  show  upon  what  grounds  it  was 
susta1ne<l.  June  term,  18Ss,  the  motion 
to  cunvct  the  record  entry  was  beard  by 
Judge  UuauBa.and  sustained, and  the  rec 
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ord  corrected  ho  as  to  state  that  the  first 
new  trial  was  granted  on  the  ground  that 
the  verdict  was  against  the  weight  ot  the 
evidence.  The  special  Judge  then  heard 
and  overruled  the  second  motion  fornew 
trial,  and  In  doing  so  the  record  says  he 
refused  to  consider  the  gn^ound  therein 
stated,— that  the  verdict  was  against  the 
weight  of  the  evidence,  becaune  a  former 
lllie  motion  filed  by  the  plaintiff  had  been 
sustained  on  that  ground.  The  bili  of  ex- 
ceptions taken  before  the  special  Judge 
does  not  set  out  the  evidence.  It  simply 
shows  that  plaintiff  ottered  evidence  tend- 
ing to  prove  the  issues  on  his  part,  and 
defendant  offered  evidence  tending  to  sup- 
port the  defense,  which  was  a  denial  of 
the  plaintiff's  alleged  causes  of  action. 

The  errors  assigned  in  this  court  are 
these:  "First.  The  court.  Hon.  B.  M. 
HuoHEB,  committed  error  in  passing  on 
the  motion  to  correct  the  record  after  the 
selection  of  a  special  Judge.  Second.  The 
court  committed  error  in  amending  the 
entry  sustaining  the  first  motion  for  a 
new  trial.  Third.  The  court  committed 
error  in  declining  and  refusing  to  consider 
the  ground  alleged-  In  the  motion  for  a 
new  trial,  to  the  effect  that  the  vordict 
was  against  the  weight  of  evidence. "  In 
the  view  we  take  of  thin  case  It  Is  not  nec- 
essary to  consider  the  first  and  second  al- 
leged errors.  It  will  be  assumed  that 
Judge  HnuHRS  had  no  right  or  power  to 
hear  the  motion  tocorrt^ct  the  record  after 
a  sftecial  Judge  had  been  selected  to  try 
the  caose.  The  order  made  by  Judge 
Hughes  will  be  treated  as  a  void  order, 
aiirl  hence  out  of  the  record. 

The  only  remaining  objection  is  this: 
that  in  overruling  the  plain tlfl's  second 
rootion  for  a  new  trial  the  special  judge 
erred  in  refusing  to  consider  the  ground 
therein  stated, — that  the  verdict  was 
agnlnst  the  weight  of  the  evidence.  If  be 
had  no  right  to  grant  plaintiff  a  third 
trial  for  such  a  reason,  then  he  committed 
DO  error  in  refusing  to  consider  that 
ground,  and  it  malces  no  difference  what 
reason  he  may  have  assigned  for  bis  rnl- 
in^.  The  ruling  being  right,  there  is  no 
error,  though  a  wrong  reason  may  have 
been  given.  The  question  then  arises 
wtietber  be  could  ot  right  grant  a  third 
trial  for  the  reason  that  he  believed  the 
second  verdict  against  the  weight  of  the 
evidence.  Section  2241,  Rev.  St.  1889,  pro- 
vides: "Only  one  new  trial  Rhall  be  al- 
lowed either  party,  except— FYrst,  where 
the  triors  of  fact  shall  have  erred  in  a 
matter  of  law;  «M-ood,  when  the  Jury 
shall  be  guilty  of  misbehavior, — and  every 
order  allowing  a  new  trial  shall  specify  of 
record  the  ground  or  grounds  on  which 
said  new  trial  Is  granted."  The  last 
clause  of  this  section  was  added  in  1887. 
Before  that  the  section  bad  been  con- 
strued on  several  occasions  by  this  court. 
This  section,  It  was  held,  proceeded  upon 
the  supposition  that  the  law  had  been  cor- 
'•ectly  expounded  by  the  court  to  the  Jury. 
It  could  therefore  have  no  application 
when  on  a  second  or  third  trial  the  court 
erred  in  Instructing  the  Jury.  Boyce  v. 
Smith,  16  Mo.  317.  Recently  it  was  said  : 
'Weareot  the  opinion  that  this  statute 
patsno  limit  to  the  number  of  new  trials  a 
v.l88.w.no.ll— 58 


circuit  Jndge  may  grant  either  party  when 
the  new  trialH  are  granted  on  account  of 
errors  committed  by  him  in  giving  or  re- 
fusing  instructions,  or  in  admitting  or 
rejecting  evidence."  State  v.  Homer,  86 
Mo.  71.  This  must  be  the  correct  con- 
struction of  the  statute;  for  otherwise  we 
must  take  the  awkward  position  that  a 
circuit  Judge  cannot  correct  his  own  er- 
rors made  on  a  second  or  subsequent 
trial.  The  matter  therefore  comes  to 
this:  The  circuit  court  may  award  new 
trials  without  limit  for  these  reasons: 
First,  for  prejudicial  errors  committed  by 
the  court;  second,  where  the  triors  of 
fact  have  erred  In  a  matter  of  law ;  third, 
when  the  jury  shall  be  guilty  ot  misbe- 
havior. But  these  grounds  do  not  cover 
the  entire  field  of  new  trials.  Thus  the 
circuit  court  may  award  a  new  trial  for 
the  reason  that  the  verdict  is  against  the 
weight  of  the  evidence,  and  this,  too, 
though  there  is  sufficient  evidence  to  send 
the  case  to  the  Jury.  The  action  of  the 
circuit  court  in  granting  a  new  trial  on 
such  a  ground  Is  not  reviewable  by  the 
court.  But  the  statute  denies  the  trial 
court  the  right  to  award  a  second  new 
trial  on  any  such  ground.  One  new  trial 
having  been  granted  to  a  party,  no  mat- 
ter for  what  reason,  the  power  to  award 
that  party  other  new  trials  Is  exhausted, 
except  for  some  ot  the  causes  before  men- 
tioned, as  to  which  we  have  said  there  Is 
no  limit  as  to  the  number  that  may  be 
awarded.  A  verdict  against  the  weight 
ot  the  evidence  is  not  one  ot  these  excepted 
causes.  In  this  case  the  plaintiff  bad  one 
new  trial,  and  it  follows  that  he  could  not 
hove  another  on  the  ground  nut  consid- 
ered by  the  special  judge;  and  In  reaching 
this  conclusion  It  makes  no  difference  for 
what  reason  the  first  new  trial  was  grant- 
ed. Any  other  conclusion  would  nullify 
the  statute.  The  Judgment  is  therefore 
aflSrmed.  , 


Barclay,  J:,  absent, 
concur. 


The  other  Jndgea 


Arnoi^d  et  al.  v.  Botbb. 

(Supreme  Court  of  Missouri,  DivigUm  ITo.  U 
Fab.  33, 1892. ) 

Monos  FOB  Nbw  Trial— Rboord  ok  Appbal. 
A  motion  for  new  trial  not  being  incorpo- 
rated in  the  bill  of  exceptions,  and  Act  March  ^1, 
1885,  dispensing  with  snob  Incorporation,  provid- 
ed the  bill  of  exceptions  filed  contains  a  direobion 
to  the  clerk  to  copy  the  same,  and  the  same  is  so 
copied  into  the  record  sent  to  the  appellate  court, 
not  being  complied  with,  the  subject  cannot  be 
considered  on  appeal. 

Appeal  from  circuit  court,  Scotland 
county;  Ben.  E.  Turner,  Judge. 

Ejectment  by  Jacob  Arnold  and  other» 
against  George  Boyer.  J  udgment  for  de- 
fendant, and  plaintiffs  appeal.    Affirmed. 

Mudd  &  Waffner  and  finioot  A  Pettin- 
frill,  for  appellants.  McKee  *  Jayne,  (O. 
B.  Mclatyre,  of  counsel,)  for  respondent. 

Sherwood,  C.  J.  Ejectment  for  land  In 
Scotland  county.  There  is  no  error  in  thfr 
record  proper,  and  the  point  is  made  by 
respondent  that  the  motion  for  a  new  trial 
Is  not  Incorporated  in  the  bill  of  excep> 


Digitized  by 


Google 


014 


SOUTHWESTERN  REPOBTEB,  Vol.  18. 


(Mo. 


ttuns,  and  tberelore  not  preserved  so  as  to 
be  noticed  by  thta  court.  Tlie  amenda- 
tory section  of  March  31,  1885,  so  far 
changed  the  old  rale  of  practice  In  tbts 
court  that  the  incorporation  of  such  mo- 
tions Is  no  longer  necemary,  "provided 
the  bill  of  exceptions  no  filed  contains  a 
direction  to  the  clerk  to  copy  the  same, 
and  the  same  is  so  copied  into  the  record 
sent  Dp  to  the  appellate  court."  Com- 
pllance  with  this  amendatory  section  has 
not  occnrred  in  this  case,  so  that  this  ob- 
jection is  well  taken,  whether  the  old  or 
the  new  Htutntory  rule  be  followed, — a  rule 
wblcb  prevails  alike  in  civil  and  criminal 
cases.  State  v.  Ortfnn,g8  Mo.  672,12  S.  W. 
Rep.  358,  and  cases  cited.  The  premises 
result  in  an  affirmance  of  the  Judgment. 
AH  concur,  but  Barclay,  J.,  absent. 


Meyers  v.  City  of  Kansas. 

iSupreme  Court  cf  MUsouH.    March  1, 1883.) 

KumCIFAL  COBPOBATIONS— DeFBCTITB    STBBCn — 

Kboliobhob — EviDBNCB— Instsdctions. 

1.  In  an  action  against  a  city  for  injuries  re- 
ceived by  falling  Into  an  excavation  In  the  street, 
the  plaintilf's  evidence  was  that  the  ezoavation 
was  left  unguarded,  thoagh  the  preponderance  of 
the  evidence  was  to  the  raeot  that  ft  was  proper- 
ly gnarded.  Held  proper  to  submit  the  case  to 
the  Jury.  Bbxbwood,  (J.  J.,  and  Bbaob,  J.,  dis- 
senting. 

2.  Where  tliere  is  a  plea  of  contribntory  aeg- 
Ugence,  and  evidence  is  introduced  in  snpport  of 
the  plea,  the  court  should  not  instruct  the  Jury 
that  the  plaintiff  is  presumed  to  liave  been  In  the 
exercise  of  ordinary  oare  at  tne  time  of  the  acci- 
dent. 

3.  It  is  error  to  refuse  to  instrnet  the  Juty  in 
such  oasethat  if  barriers  and  lights  were  op  dur- 
ing the  night,  and  before  plaintiff  fell,  the  oitv 
pc^ormed  Its  duty,  and  was  act  liable,  although 
the  barriers  and  lights  were  down  when  plaintiff 
fell.  If  the  same  were  down  without  the  fault 
or  negligence  of  the  city,  or  of  the  person  whom 
tt  allowM  to  make  the  excavation. 

4.  Ordinances  of  the  city  providing  thatexoa- 
vatlons  in  streets  should  be  gnarded  by  barriers 
and  lights,  and  allowing  the  particular  excava- 
tion into  which  plaintiff  fell  to  be  made  in  ac- 
oordauce  with  the  ordinances  of  the  city,  are  ad- 
missible in  evidence. 

In  banc.  Appeal  from  cireolt  court, 
Bnchanan  county ;  O.  M.  Spbncbr,  Judge. 

Action  by  William  H.  Meyers  against 
the  city  of  Kansas  to  recover  damages  tor 
injuries  received  In  falling  Into  an  excava- 
tion In  the  city's  street.  Plaintiff  ob- 
tained Judgment,  and  defendant  appeals. 
Reversi'd. 

E.  L.  Yetffer  and  W.  S.  Cowherd,  for  ap- 
pellant. Sherry  A  Hughes,  for  respond- 
ent. 

Thomas,  J.  This  is  an  action  by  plain- 
tiff torecoverdamages  for  Injuries  received 
by  bim  In  consequence  of  falling  into  an 
excavation  permitted  by  the  city  to  be 
dug  at  the  Intersection  of  Grand  avenue 
and  Fifteenth  street  by  the  Grand  Avenue 
Railway  Company.  This  excavation  was 
some  50  feet  long,  extended  the  width  of 
the  sidewalk,  about  15  feet,  and  was  8  or 
9  feet  deep.  It  was  In  front  of  an  engine- 
house  on  the  west  side  of  Grand  avenue, 
which  there  runs  north  and  south,  and 
the  railway  company  had  placed  in  it  itH 
BbeaTca  and  other  machinery  with  which 


to  run  its  cables.  A  general  ordinance  of 
the  city,  then  In  force,  provides  that  every 
person  who,  under  permission  of  the  su- 
perlntmident  of  buildings,  makes  excava- 
tions undororadjoinlngstreets,  shall  cause 
the  same  to  be  Inclosed  with  good,  substan- 
tial, and  sufficient  barriers,  not  less  than 
three  feet  high,  and  shall  also  place  a  red 
light  at  each  end  thereof.  In  such  position 
as  to  shed  Its  light  upon  such  excavation, 
and  shall  keep  such  lights  burning  from 
sunset  until  sunrise.  By  an  ordinance 
approved  February  1, 1880,  tbe  defendant 
city  granted  to  the  Grand  Arenue  i;able 
Railway  Company  the  right  to  coaatmet 
ita  line  and  to  make  tbe  said  excavation. 
This  ordinance  required  said  company  to 
comply  with  the  ordinances  of  tbe  city  in 
reference  to  street  excavations,  and  to 
bold  defendant  harmless  from  dama&:e8 
caused  by  the  negligence  of  said  company 
In  the  constrnction  of  Its  road.  The  evi- 
dence on  the  part  of  thepiaintiff  tended  to 
prove  that  plaintiff  lived,  at  tbe  time  of 
his  injury, on  a  farm  23  miles  from  Kansas 
City.  He  had  formerly  lived  iu  that  city, 
and  was  familiar  with  the  streets  at  and 
near  tbe  intersection  of  Grand  avenue  and 
]<Hfteenth  street.  He  went  to  tbe  city 
aboot  the  21st  day  of  July,  1887,  to  trans- 
act some  business.  While  there  he  traded 
for  a  cow,  which  he  did  not  desire  to 
drive  home  during  tbe  day  on  account  of 
tbe  heat,  and  he  intended  to  wait  till  tbe 
muon  rose,  which  was  late  in  the  nigbt, 
before  starting.  During  the  evening,  be 
was  engaged  In  buying  some  picks  and 
shovels.  Abont  10  o'clock  he  crossed 
Grand  avenue  from  the  east  to  the  west 
side  for  the  purpose  of  going  to  a  store  to 
boy  a  drill.  Tt  bad  been  raining,  and  was 
very  dark  at  that  time.  He  did  not  know 
the  said  excavation  had  been  made.  It 
was  not  lighted,  and,  as  be  crossed  tbe 
street,  be  walked  into  it  without  meeting 
any  obstruction  whatever,  and  without 
seeing  it,  until  he  fell.  He  was  precipitat- 
ed upon  some  machinery  in  the  excava- 
tion, and  tbe  fumvr  of  his  left  leg  was 
fractured.  He  hallooed  for  help,  bat  he 
thinks  It  wns  two  hours  before  anyone 
came  tu  his  relief.  He  was  finally  reecned. 
and  taken  to  tbe  city  hospital.  The  evi- 
dence un  the  part  of  the  defendant  tended 
to  prove  that  the  excavation  was  proper- 
ly guarded  by  barriers,  and  liirhted,  as  re- 
quired by  its  ordinance,  the  nigbt  plain- 
tiff was  injured:  that  plaintlB  had  been 
drinking;  and  that  he  could  not  hare  fall- 
en Into  tbe  excavation  without  crawling 
under  or  climbing  over  the  barriers.  The 
Jury  returned  a  verdict  finding  the  Issues 
for  the  plaiutlR,  and  assesBlng  his  dam- 
ages at  the  sura  of  SIO.OOO.  Tbe  circuit 
court  required  plaintiff  to  remit  95,000  of 
this  verdict,  which  be  did,  and  judgment 
was  entered  for  him  for  95,000;  aud  this 
case  Is  here  on  defendant's  appeal,  having 
reached  the  court  in  btiac  upon  a  disaKree- 
ment  of  the  judges  of  divlsltm  No.  1. 

1.  Tbe  flPBt  contention  Is  that  the  court 
erred  In  refusing  to  nonsuit  piaiutItT  upon 
the  pleadings  and  evidence.  We  du  not 
think  this  point  well  taken.  Tbe  argu- 
ment is  that  while  it  may  beconceded  that 
there  was  enough  evidence  of  th<s  lack  of 
harriers  and  liglits  at  tbe  moment  plain- 
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tiff  fell  into  the  excavation  to  take  the 
case  to  the  jury,  yet  the  evidence  was 
overwhelmluK  and  conciuaire  that  the 
barrier  was  up,  and  the  liglita  there,  dar- 
ing the  same  night  before  the  accident  oc- 
curred, and  that  theeoart  ought  to  have 
declared  as  a  matter  of  law  that  the  city 
wa«  nbt  guilty  of  negiigeace  in  falling  to 
replace  a  barrier  that  had  been  tbroven 
down;  it  having  no  iinowledge  that  It 
was  down,  and  not  having  the  requisite 
time,  by  the  exercise  of  ordinnry  cure,  to 
discover  that  It  was  down.  This  conten- 
tion, supported  by  this  argument,  is  based 
on  the  whole  evidence,— that  latrodnced 
by  defendant,  as  well  as  that  introduced  by 
pla<nti(I;  but  defendant  did  not  renew  its 
request  to  nonsuit  plaintiff  at  the  close  of 
its  case.  There  is  but  little  doubt  that 
plaintliT's  evidence  made  a  pr)i»«  ftc/ecase 
of  negligence  on  the  part  of  the  defendant 
In  leaving  the  excavation  unguarded,  but 
it  is  claimed  that  the  evidence  un  the  part 
of  d^endant  proved  eoneluslvely  that  the 
barrier  waa  up  that  night  prior  to  plain- 
tlEf's  injury;  and  hence.  If  it  was  down  at 
the  time  plaintiff  fell,  defendant  could  not 
be  held  guilty  of  negligence  in  not  discov- 
ering it  was  down,  and  in  not  replacing 
It;  and  that  the  court  ought  to  have  told 
the  Jury  this  fact  was  proved,  and, 
being  proved,  the  plalntifl  could  not  re- 
cover. The  court,  however,  even  if  re- 
quested, should  never  instruct  the  Jury 
that  a  disputed  fact  was  proved,  unless 
the  evidence  is  su  conclusive  and  convinc- 
ioK  that  all  fair-minded  men  would  de- 
ride it  the  same  way.  A  careful  perusal 
of  the  evidence  in  this  case  convinces  ua 
that  it  is  a  fairly  debatable  question 
whether  the  particular  barrier  at  the 
point  of  the  accident  was  up  that  night 
at  all,  prior  to  the  time  plaintiff  fell,  and 
it  was  therefore  properly  left  to  the  Jury 
to  determine. 

2.  The  defendant's  answer  contained  a 
plea  of  contributory  negligence  on  plain- 
tiff's part;  there  was  evidence  to  support 
that  plea;  and  hence  the  court  should 
not  have  Instructed  the  Jury,  as  It  did, 
that  the  plaintiff  was  presumed  to  have 
been  in  the  exercise  of  ordinary  care 
at  the  time  of  his  Injury.  That  pre- 
sumption obtains  only  In  the  absence 
of  evidence  to  the  contrary.  Moberly  v. 
Railway  Co.,  98  Mo.  188,  II  B.  W.  Rep.  569; 
Rapp  V.  Railway  Co.,  (Mo.  Sup.)  17  S.  W. 
Rep.  487. 

3.  The  defendant  asked  the  court  to  in- 
struct, but  the  court  refused  to  Instruct, 
the  Jury,  that,  it  the  barriers  and  lights 
were  up  in  the  night  before  plaintiff  fell, 
defendant  performed  Its  duty,  and  was 
not  liable,  although  the  barriers  and 
lights  were  down  at  the  time  plaintiff 
fell.  If  the  same  were  down  without  the 
fault  or  negligence  of  defendant  or  the 
Grand  Avenue  Railway  Company.  This 
instruction  ought  to  have  been  given. 
If  the  barriers  were  up  at  the  beginning 
of  the  night,  we  are  clearly  of  the  opin- 
ion that  defeudant  should  not  be  held 
liable,  in  the  absence  of  evidence  that 
it  knew  they  had  been  thrown  down  after- 
wards, or  that  they  had  afterwards  been 
down  so  long  that  It  ought  to  have  dis- 
covered that  fact  by  the  exercise  of  ordi- 


nary care  in  time  to  have  avoided  the  in- 
Jury. 

4.  The  ordinances  of  defendant  above 
mentioned  were  properly  admitted  in  evi- 
dence, whether  objected  to  or  not.  The 
general  ordinance  requiring  excavations 
In  the  streets,  made  under  permit  of  the 
superintendent  of  boiidings,  was  expressly 
made  applicable  to  excavations  for  the 
street  railway  In  question  by  the  terms  of 
the  special  ordinance  authorizing  Its  con- 
struction. For  the  errors  pointed  out 
the  Judgment  is  reversed,  and  the  cause 
remanded  for  new  trial. 

Black,  Barclay.  Oantt,  and  Mactar- 
i.ANB,  JJ.,  concur.  Shrrwood,  C.  J.,  and 
Bhacb,  J.,  hold  that  the  Judgment  ought 
to  be  reversed,  simply,  without  remand- 
ing. 

BHERWoon,  C.  J.,  {dtaaentiBg.)  The  fol- 
lowing statement  and  opinion  were  filed 
in  division  No.  1  of  this  court  before  this 
cause  was  transferred  to  court  in  banc. 
I  here  file  them  as  my  conclusions  of  fact 
and  of  law, and  consequently  dlHEient  from 
the  opinion  of  the  majority  of  this  court. 

Brace,  J.,  concurs  In  this  dissent. 

STATEMENT. 

Action  by  plaintiff  to  recover  damages 
for  Injuries  received  by  him  In  consequence 
of  falling  into  an  excavation  permitted 
by  the  city  to  be  dug  at  the  Intersection 
of  Grand  avenue  and  Fifteenth  street  by 
the  Grand  Avenue  Railway  Company ;  as 
to  wblL-b  company,  It  seems,  the  action 
waa  dismissed.  This  excavation  was 
some  60  feet  long,  extended  the  width  of 
Che  sidewalk,  some  15  feet,  and  was  some 
9  or  10  feet  deep.  It  had  been  dug  some 
time,  was  on  the  west  side  of  Grand  ave- 
nue, which  there  runs  north  and  south, 
and  occupied  the  sidewalk  In  front  of  the 
englne-huuse,  and  the  railway  company 
had  placed  its  sheaves  and  other  machin- 
ery to  run  Its  cables  with  In  the  excava- 
tion. It  was  partially  covered  by  a  tem- 
porary board  sidewalk,  about  8  feet  wide, 
with  good,  substantial  railings  on  either 
side.  The  remainder  of  the  opening  was, 
as  claimed  by  the  defendant  and  shown  by 
the  wltneBses,  securely  barricaded  with 
large,  heavy  timbers  laid  on  cement  bar- 
rels set  near  the  curb-line  of  the  street, 
and  at  either  end  short  timbers  were 
nailed  from  the  railing  on  the  temporary 
sidewalk  to  the  cement  barrels,  and  some 
three  lanterns  were  hung  on  the  barri- 
cadns  to  warn  travelers  of  the  danger, 
and  that  these  lanterns  and  barricades 
were  In  proper  position  the  night  of  the 
accident,  and  but  a  short  time  before  its 
occurrence.  Plaintiff  was  found  about  1 
o'clock  at  night  in  the  excavation.  The 
upper  portion  of  the  t^mvr  of  the  left  leg 
was  fractured.  He  waa  for  eight  or 
nine  weeks  at  the  city  hospital,  and  con- 
fined to  hie  bed  for  about  three  weeks 
longer  at  his  house.  At  the  time  of  the 
Injury  he  was  living  at  West  Line,  in  Cass 
county,  Mo.,  but  had  formerly  lived  with- 
in a  few  feet  of  the  place  where  he  was 
injured.  At  the  time  of  the  trial  he  testi- 
fied he  was  farming,  supporting  his  fam- 
ily, and  doing  hie  usual  work.  The  left 
leg  waa  an  inch  and  one-eighth  shorter 
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than  tile  right,  and  had  shrunk  some- 
what, which  Injuriee  the  physicians  eald 
would  be  permanent,  and  that  be  was 
incapacitated  from  pertornilns;  many  kinds 
of  labor.  There  was  aome  enlarsrement 
of  the  thlKh-bone,  which  wonld  probably 
he  absorbed,  bnt  might  be  permanent. 
The  jury  found  for  plaintlll,  and  asseased 
bis  dainaKes  at  f  10,000.  Cpon  motion  for 
a  new  trial,  defendant  complained  that  the 
verdict  was  so  KfOBSiy  and  iclaringly  ez- 
cesBlTe  HR  to  indicate  prejudice  and  par- 
tiality on  the  part  of  the  jury.  The  court 
found  the  verdict  waa  grossly  excessive, 
as  complained  by  defendant,  and  an- 
nounced that  he  woold  sustain  the  mo- 
tion unless  plaintiff  wonld  remit  at  least 
fS.OOO  of  the  damages  so  assessed.  Plain- 
tiff thereupon  entered  the  remUtitur,  and 
the  court  overruled  the  motion.  The  ac- 
companying sketch  will  give  s  correct 
idea  of  the  locaa  in  qao. 


»j 

& 

X 

1 

i 

oaand 

Jo*  an 

d 

Frank.  | 

< 

Charll*. 

FIFTEEN! 

H 

SI 

:reet. 

r^ 

■ 

s 

S 

p 
o 

g 

"c 

i 

n 

• 

sd    i 

k 

; 

c 

1 

* 

p 

p 

a 

a 

•< 

1 

1 

> 

■<    1 
o    i 
X     > 

;    a 

1 

u 

iS 

X    ■ 

'  t 

B 

i 

■s 

c 

Is 

O 

i 

to 

1 

a          « 

bO 

■5          a 

a 

J         = 

v« 

,a 

«J                   b 

1         1 

5 

m 

£ 

"S 

The  answer  of  the  defendant  city  was 
a  general  denial,  and  also  a  plea  of  plain- 
tiff's contributory  negligence. 

The  plaintltl,  according  to  his  story, 
about  8  o'clock  at  night  started  down 
town,  and  went  to  a  place  between  Fif- 
teenth and  Sixteenth  streets  on  Grand 
avenue,  and  bought  some  picks  and  shov- 
els, which  he  took  to  bis  spring  wagon 
on  Twentieth,  street,  and  then,  as  it  was 
raining,  put  on  his  "rain  coat."  and  came 
back  up  town  to  get  a  drill,  but  on  his 
way,  about  l>  o'clock,  stopped  at  a  sa- 
loon, first,  on  the  north-west  corner  of 
Fifteenth  street  and  Grand  avenue,  where 
he  got  a  glass  of  beer,  and,  notwithstand- 
ing that  it  was  raining,  he  dispensed 
with  his  "rain  coat, "—left  It  hanging  in 
the  saloon,— first  having  supplied  his 
sockets  with  twooints  of  whisky;  then  be 


went  across  to  a  restaurant  on  the  east 
side  of  Grand  avenue,  four  or  Ove  doors 
south  of  Fifteenth  street,  where  be  ate 
supper;  and  then,  althonnh  it  was  about 
10  o'clock,  he  started  across  the  street  'in 
a  kind  of  a  south -west  direction  to  go  to 
some  second-hand  store  to  find  a  drill," 
and,  though  he  "  was  walking  as  smooth 
as  be  could, "" all  at  once  he  went  down 
right  In  among  those  wheels  and  big  cast- 
ings." He  says:  "I  suppose  I  was  down 
thereabout  two  hours.  I  hallooed  several 
times,  but  I  couldn't  make  anybody  bear. 
Finally,  one  police  heard  me,  and  came 
with  a  lantern,"  etc.  He  says,  farther: 
"The  place  I  was  going  to  get  the  drill 
was  David's  place,  right  next  to  the  cable- 
bouse.  I  didn't  find  any  barricades  at  all 
In  front  of  this  excavation  that  I  fell  in. 
I  didn't  meet  with  any  obstruction  before 
I  fell  into  the  hole.  It  was  a  very  dark 
night;  had  been  raining  just  a  minute 
before.  There  was  no  red  lights  there. 
I  was  not  intoxicated."  "I  didn't  strike 
a  single  thing  there  when  going  into  this 
hole.  I  didn't  knock  down  anytblUK." 
"I  had  not  drunk  no  whisky  that  day." 
"There  was  a  barricade  at  that  part  of 
the  excavation  in  front  of  Joe  and  Char- 
lie's saloon,  and  one  light  there.  That 
was  all  I  saw.  Joe  and  Cbarli<;*B  saiuon 
is  on  the  north-west  comer  of  13th  and 
Grand  avenue. "  Eymann,  a  saloon-keep- 
er,8ay8:  "I  noticed  one  ray  of  light  on  the 
east  end  of  the  hole  near  15th  street." 
"When  I  found  Meyers,  he  was  lying  be- 
tween the  sidewalk  and  the  bullfling; 
that  is,  between  the  stone  wall  built  at 
the  curb  and  the  building  proper. "  "There 
were  no  electric  lights  at  that  corner  at 
that  time.  There  were  guard-rails  along 
the  sidewalk,— along  the  bnilding.  Didn't 
examine  carefully  to  see  whether  there 
were  any  guard-rails  or  railing  on  the 
east  side  of  the  excavation.  I  didn't  take 
notice.  It  was  too  dark  a  night  to  see. " 
Goode  testified  for  plhlntirr:  "On  the  2l8t 
of  July,  on  or  about  that  time,  I  was  in 
Joe  and  Frank's  saloon,  Fifteenth  and 
Grand  avenue.  I  heard  a  police  whistle, 
and  went  out  across  to  the  opposite  cor- 
ner,— to  the  cable-honse.  I  heard  a  man 
shouting,  and  looking  down,  saw  him 
amongst  the  machinery.  To  the  bent  of 
my  knowledge,  this  was  about  midnight. 
This  was  a  bole  in  front  of  the  engine- 
house,  with  a  rock  wall  in  front,  nsed  for 
the  cable  machinery.  I  didn't  see  any 
danger  signals  at  the  corner,  and  I 
walked  straight  from  the  saloon  there, 
without  any  fence  preventing  me.  The 
night  was  light  enough  for  me  to  see  a 
man  down  there,  bnt  I  couldn't  tell  bis 
features,  or  anything  about  bim.  I  did 
not  help  to  take  him  out,  nor  wait  until 
he  was  taken  out.  I  can't  say  hew  far  a 
man  could  have  stood  away  and  seen 
that  hole.  I  could  see  the  rock  wall. 
When  I  got  to  It,  I  stood  on  it."  Marden. 
another  witness  on  the  part  of  plaintiff, 
testified:  "It  was  very  dark  and  stormy, 
and  no  lights  that  I  could  see  In  the  block. 
I  had  noticed  this  hole  some  number  of 
days  before.  It  was  a  large  bole  in  the 
sidewalk  in  front  of  the  engine-house.  At 
that  time  I  didn't  see  anything  to  prevent 
anybody  from  falling  in.    On  the  nijiEbt  I 
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speak  of  I  noticed  the  bole  In  front  of  tbe 
cabln-honfie.  Saw  no  Hgbta  there.  I  didn't 
notice  any  barrier  aruond  tbe  edge  of  tbe 
bole  to  prevent  paaiwrB-br  from  falling  in. 
I  didn't  look  to  see  whether  there  was  any 
or  not.  I  paid  no  particular  attention  to 
it.  I  didn't  see  any  lantern  or  danger 
signal. " 

TblB  1b  the  anbatance  of  tbe  plain  tilt's 
evidence.  That  on  behalf  of  tbe  defendant 
city  will  now  be  given.  White,  a  night 
watchman  at  said  engine-house,  testified: 
"During  the  month  of  July,  1887, 1  was 
stationed  at  tbe  pngine-huuse,  south-east 
comer  of  Fifteenth  and  (Irand  avenue.  I 
was  there  when  the  plain  till  was  hurt  by 
tailing  into  tbe  bole  in  front  of  the  engine- 
boose.  I  was  Inside  of  the  englne-bonse 
when  my  attention  was  attracted  by  tbe 
blowing  of  a  police  whistle.  Tbe  police- 
man's name  was  Heydon.  This  was  one 
c'clook  in  the  morning.  I  went  out  on  tbe 
sidewalk,  and  down  Into  the  bole  where 
tbe  man  was.  He  was  standing  in  be- 
tween two  wheels,  and  wbh  renting  with 
hid  hands  on  the  shaft  of  the  wheels. 
These  were  large  wheels  placed  horlson- 
tally.  I  tried  to  lift  him  out,  while  Officer 
Heydon  held  one  of  the  slgoal  lanterns 
down  in  tbe  hole.  He  stood  on  tbe  side- 
walk. With  the  assistance  of  two  gentle- 
men, we  got  him  oat  from  tbe  wheels, 
carried  him  out  through  tbe  engine-bouse 
to  Walnut  street,  put  him  In  tbe  patrol 
wagon,  and  he  was  taken  away.  I  was 
the  only  night  watchman  at  tbe  engine- 
house.  At  this  time  the  street  In  front  of 
tbe  engine-house  was  all  right;  that  is, 
there  were  no  excavatlonsln  the  street  ex- 
cept the  sidewalk  part.  The  sidewalk 
wns  all  open,  except  a  temporary  bridge. 
This  bridge  was  about  three  feet  in  width, 
and  a  barricade  on  each  side  of  it  about 
three  feet  high.  The  opening  extended  the 
full  width  o(  the  sidewalk  and  the  length 
of  tbe  engine-house.  It  was  about  nine 
feetdeep  where  Meyers  feil  In.  At  tbe  time 
he  fell  in  It  was  barricaded  all  around. 
On  the  eastern  or  outer  side  of  the  exca- 
vation there  was  a  barricade  made  by 
pouts,  cement  barrels,  and  heavy  timbers 
placed  about  two  feet  and  a  ball  from  the 
ground.  Tbe  ends  were  barricaded  tbe 
same  way.  There  was  fio  portion  of  the 
opening  in  the  aidewalk  that  was  not  bar- 
ricaded. On  this  night,  signal  ligbta  had 
been  placed  about  tbe  opening.  I  was  out 
in  front  of  the  engine-house  about  fifteen 
minutes  before  I  beard  tbe  police  whistle. 
Tbe  barricades  were  then  In  proper  posi- 
tion, and  there  were  three  signal  lights 
around  tbe  opening, — one  at  each  end  of 
tbe  barricade,  and  one  in  the  center.  I 
put  up  a  ladder  forthe  gentleman  to  Cf>me 
down  who  helped  take  Meyers  out.  Meyers 
was  about  three  feet  from  the  stone  wall 
when  I  found  htm,  and  about  six  feet  from 
the  north  end  ol  the  opening.  He  had 
been  drinking.  I  don't  know  whether  he 
was  drunk  or  not,  bat  a  strong  smell  of 
whisky  came  from  bis  montb.  It  was  my 
duty  as  night  watchman  to  look  after 
everything  about  the  place,  see  that  the 
eignMl-ligbts  were  out,  and  that  the  bar- 
ricades were  up  in  proper  shape.  I  was 
in  tbe  second  story  of  the  engine-house 
when  tbe   man  fell  In,  looking  to  see  if 


everything  was  right.  This  sidewalk  or 
bridge  oyer  the  excavation  was  made  of 
three  beams  laid  lengthwise,  and  boards 
nailed  over  tbem  crosswise.  The  barri<- 
cades  oo  this  were  made  by  nailing  a|>- 
rlgbts  to  the  beams,  and  tben  nailing  three 
boards  along  tbe  side  of  them.  I  don't 
know  bow  Meyers  got  over  the  barricades. 
There  was  not  room  enough  for  him  to 
get  under  tbem,  unless  he  crawled  under 
them.  I  am  positive  about  three  lights 
burning  at  the  place  I  bave  spoken  of.  I 
am  certain  this  was  one  o'clock,  Thursday 
morning.  The  street  is  about  eighty  feet 
wide  beside  tbe  sidewalk."  Heydon,  ser- 
geant of  police,  referred  to  by  White,  tes- 
tified: "In  July,  1887,  I  was  roundsman 
No.  4  of  the  Kansas  City  police  force,  on 
night  duty.  About  one  o'clock  that  night 
I  started  to  meet  Officer  Cassidy  at  Fit. 
teenth  and  Walnut  streets.  I  was  to  meet 
biro  at  one  o'clock.  As  I  pasMed  in  front 
ol  tbe  engine-house  I  heard  some  one 
groan.  I  took  a  lantern  from  one  of  the 
barricades,  and  tried  to  look  down  an 
opening  in  the  sidewalk  in  front  of  tbe 
engine-house.  I  went  down  to  Fifteenth 
and  Walnut,  but  conldn't  find  CnRsldy. 
and  while  returning  to  Fifteenth  and 
Grand  avenue  I  blew  my  whistle.  I  tele- 
phoned forthe  patrol  wagon  from  Armory 
Hall.  I  went  back  to  where  the  accident 
happened,  and  by  that  time  the  watch- 
man and  two  or  three  other  parties  were 
there.  Tbe  watchman  went  down  in  the 
hole  first.  The  ladder  was  leaning  against 
the  wall,  and  I  steadied  It  tor  him.  The 
watchman  and  two  other  parties  carried 
the  man  out  in  tbe  rear  of  tbe  engine- 
house  on  Walnut  street,  and  Officer  Fray- 
ser  was  there  with  the  patrol  wagon. 
There  were  no  excavations  in  the  street  at 
this  time.  It  had  been  newly-paved  to  the 
curb-line.  There  was  an  area-way  In  the 
sidewalk  In  front  of  tbe  engine  building, 
about  twelve  or  fifteen  feet  deep,  and  ex- 
tended the  full  width  ol  the  sidewalk. 
There  wus  a  bridge  for  people  to  travel 
over  this  area-way,  wide  enough  for  two 
men  to  walk  abreast,  with  railings  on 
both  sides  of  It,  and  barricades  around 
the  whole  ol  the  area.  There  was  one 
piece  ol  timber  on  the  outer  edge  that  had 
been  knocked  down  at  one  end.  This  was 
nearly  over  the  place  where  tbe  plaintiff 
was  lying.  Meyers  was  about  three  feet 
from  the  base  of  the  retalning-wall  at 
the  curb-line.  There  was  a  solid  stone  rc»- 
talnlng-wall  nt  the  curb-line  on  tbe  east 
side  ol  the  area.  My  memory  Is  that  tbe 
barricade  wan  made  of  4x4's  laid  on  top 
of  empty  barrels.  I  think  there  were  four 
barrels.  Those  the  lights  were  on  were 
about  fifteen  feet  apart.  The  boards  on 
tbe  barrels  were  about  fifteen  feet  long. 
It  was  the  north  end  of  the  one  nearcRt 
thecorner  that  was  knocked  down.  The 
ends  of  the  excavation  were  barricaded 
with  two  short  timbers  each ;  one  end,  I 
think,  nailed  on  the  bridge,  and  the  other 
to  the  barrel..  There  were  saloons  on  the 
north-east  corner,  the  south-east  corner, 
and  tbe  north-west  corner. "  Frayser,  the 
policeman,  mentioned  by  Berg.  Heydon, 
testified:  "I  reside  in  Kansas  City,  Mo. 
Am  a  member  of  tbe  police  force,  and  was 
on  the2l8t  of  Jnly,  1887.    I  was^at  ttaat 
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time  on  night  duty.  Fifteenth  and  Grand 
avenue  was  within  my  beat.  Sergeant 
Joseph  Heydon'B  beat  also  covered  that 
point.  I  waM  ut  Twd'.th  and  Orand  av- 
enne  about  one  o'clock  on  the  night  of  the 
2l8t  of  July.  Sergeant  blew  his  whistle  at 
Fifteenth  and  Orand  avenae.  I  started 
down  there,  bnt  the  patrol  wagon  over, 
took  me,  and  I  got  in  and  rode  to  the  rear 
of  the  engine-house  on  Walnnt  street. 
When  we  got  there  two  men  were  carry- 
ing out  the  man  that  was  hnrt.  1  think 
they  were  the  night  watchman  and  a 
saloon-beeper.  Officer  Cassidy  also  was 
possibly  with  them.  They  pot  the  man  in 
the  wngon,  and  I  went  to  the  station 
with  them.  About  three-quarters  of  an 
hour  afterwards  I  returned  to  tbe  corner 
of  Fifteenth  and  Orand  avenue.  I  noticed 
tbe  condition  of  tbe  street  at  that  time,  in 
front  of  tbe  engine-house.  Tbe  sidewalk 
was  ail  open  except  a  temporary  side- 
walk, three  feet  wide,  along  In  front  of  tbe 
house.  There  was  a  hand-rail  on  this 
about  three  feet  high.  There  were  barri- 
cades and  railings  all  around  the  opening, 
so  that  no  portion  of  it  was  unprotected 
by  barricades.  These  barricades  were 
made  of  barrels  set  on  end,  aiid  pieces  of 
timber  on  top  of  the  barrels,  and  there 
were  two  lights  on  the  barrels.  These 
lights  were  about  six  or  eight  feet  apart 
ou  the  outer  edge  next  to  the  street,  and 
wbere  plaintiff  went  down  was  right  in 
between  the  lights.  I  tbongbt  Meyers  bad 
been  drinking.  I  could  smell  the  liquor  on 
him,  and  his  actions  Indicated  it.  I  did  not 
kno  w  Meyers  before  this  accident.  I  caught 
hold  of  his  arm,  and  helped  put  him  on 
the  stretcher.  I  rode  In  tbe  wagon  with 
bim  to  the  station.  He  acted  kind  of 
stupid;  didn't  do  anything  but  lay  there. 
It  was  part  of  my  duty  as  night  watch- 
man In  the  employ  of  tbe  city  to  see  that 
all  excavations  in  the  street  on  my  beat 
were  properly  lighted  and  guarded.  I  had 
passed  tbe  cable  engine  house  on  Orand 
avenue  a  tew  minutes  before  tbe  pinintitt 
fell  in,  and  the  barricades  and  lights  ,vere 
up  around  the  opening,  the  same  as  they 
were  when  I  noticed  them  after  Meyers  fell 
In."  Cassidy,  another  member  of  tbe  po- 
lice force,  testified:  "Was  called  to  Fif- 
teenth and  Orand  avenue  about  one 
o'clock  at  night  on  the  21st  of  July,  on  ac- 
count of  a  man  falllDg  into  an  opening  in 
the  sidewalk  In  front  of  the  engine-house. 
I  went  down  into  the  area-way,  and  as- 
sisted in  carrying  him  oat.  Alter  he  was 
taken  out  and  carried  away,  I  made  an 
examination  of  the  opening  In  which  he 
fell.  1  found  there  were  barricades  and 
danger  signals  around  It,  and  that  there 
wasno  part  of  It  that  was  not  barricaded. 
When  I  went  down  Into  the  excavation 
to  help  him  out,  I  took  down  one  end  of 
the  barricade  on  the  outer  edge  of  the  ex- 
cavation, JUHt  where  T  first  saw  him.  Ac- 
cording to  his  breath,  he  had  been  drink- 
ing considerable  before  he  fell.  I  was  be- 
tween the  alley  and  Walnut  street  on 
Fifteenth  street  when  I  heard  Officer  Hey- 
don's  whistle.  I  went  up  to  him  at  Fif- 
teenth and  Grand  avenue.  I  couldn't  say 
how  many  lights  there  were  at  that  time, 
though  there  were  lights  there.  There 
were  lanterns  put  there  tor  danger  signals. 


I  couldn't  say  bow  many,  or  what  color, 
they  trere. "  Thomas,  snperlntendent  of 
construction  of  the  Orand  Avenae  Cable 
Railway  Company,  and  in  the  employ  ot 
that  company,  and  not  ot  the  contractor, 
testified:  "I  was  at  Fifteenth  and  Grand 
avenue  three  or  four  times  a  day ;  some- 
times a  dozen  limes  a  day.  I  remember 
of  Meyersgetting  hurt.  The  streetproper. 
at  that  time,  was  all  right.  The  paving 
had  been  relald.  There  was  an  area-way 
about  twelve  feet  deep  in  the  sidewalk,  ex- 
tending tbe  width  ot  the  sidewalk  ea&t 
and  west,  and  the  width  ot  the  building 
north  and  south.  Tbe  tempore ty  side- 
walk extended  over  this  al>ont  tour  feet 
wide,  with  railings  on  both  sides.  There 
was  no  portion  of  this  area-way  open 
that  was  not  barricaded  op.  This  draw- 
ing I  now  look  at,  correctly  shows  tbe  lo- 
cation of  the  engine-house,  tbe  area-way, 
and  the  sidewalk,  theteroporary  sidewalk, 
the  barricades,  and  the  retalnlng-wRll. 
Tbe  barricades  had  been  up  on  tbe  east 
side  ot  this  excavation,  at  the  time  of  tbe 
accident,  about  a  week  or  two,  I  think." 
Southward,  the  assistant  superintendent 
bnt  material  clerk  ot  that  company  at  the 
time  ot  the  accident,  who  had  occasion 
during  the  month  ot  July  to  be  at  tbe  en- 
gine-house every  day,  and  occasionally  at 
night,  and  bad  been  at  the  englne-bonse 
several  times  the  day  preceding  tbe  night 
when  plalntin  fell,  gave  similar  testimony 
as  to  the  excavation  being  well  barri- 
caded. Frey,  auditor  of  the  company  and 
paymaster  during  the  month  ot  the  acci- 
dent, had  had  occasion  to  be  at  tbeengine- 
house  frequently,  and  was  accustomed  to 
stop  here  ou  bis  way  home  to  Hee  how  the 
work  was  progressing,  testified  in  a  sim- 
ilar way  regarding  the  substantial  char- 
acter of  tbe  barricades,  and  on  tbe  day  be- 
fore the  night  when  the  accident  hap- 
pened, and  he  further  testified:  "I  was  at 
the  engine-house  that  day,  not  later  than 
seven  o'clock.  At  that  time  there  was  no 
portion  ot  this  area-way  that  was  nnbar- 
rlcaded. " 

At  the  conclusion  of  the  plalntilTs  evi- 
dence tbe  defendant  city  asked  an  instrnc- 
tlon  in  the  nature  of  a  demurrer  to  the 
evidence,  which  was  refused. 

Sbebwood,  C.  J.,  (after  stattag  tbe  facts 
aa  above.)  It  will  be  observed  that  the 
plaintiff  does  not  deny  that  there  were 
lights  at  the  locality  where  be  tell.  He 
only  denies  1  bnt  there  were  "red  llghtH" 
there.  He  denies  that  there  were  any  ol>- 
strnctlons  in  bis  way  when  he  tell;  but 
his  witness  Eymaun  admits  that  there 
was  one  light  at  the  locality,  and  that  he 
didn't  examine  carefnlly  to  see  whether 
there  were  any  guard-rails  on  tbe  east 
side  of  the  excavation.  Ooode  is  the  only 
witness  who  supports  the  plalntltt  by 
affirmative  testimony  as  to  lack  ot  barri- 
cades; but  though  he  says  be  did  not  see 
any  danger  signals  at  the  comers,  yet  he 
says  that  it  was  light  enougb  for  him  to 
sen  a  man  was  down  In  tbe  excavation, 
and  light  enougb  tor  him  to  see  tbe  re- 
tainlng-wall,  and  that  he  stood  on  it  when 
he  got  there.  The  testimony  ot  Marden  is 
altogether  ot  a  negative  character, — saw 
no  lights  there;  didn't  notice  any  barrier; 
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paid  no  partlcnlar  attention  to  It.  But 
on  tbe  part  ol  tlie  deteudaut  city  there  are 
at  least  Heven  wltneBsea  who  give  atSriiia- 
tive  and  pofiitlve  testlmoDy  as  to  the  ex- 
istence ot  suitable  barricades  on  the  night 
of  tbe  accident,  and  there  are  five  of  those 
witnesses  who  give  equally  positive  and 
afUrmative  testimony  as  to  the  ezisleDce 
ol  liglits  at  that  time;  and  most  uf  these 
were  men  whose  official  or  quasi  official 
dnties  required  of  them  to  notice  if  the  ex- 
cavation in  quentiun  was  properly  lighted 
and  barricaded.  Tliat  tbe  excavation 
waa  lighted  is  virtually  conceded  by  plain- 
tiff, and  that  there  was  light  enough  to  see 
tbe  retalning-wall  overwhicb  plaintitT  tell, 
and  to  see  plaintiff  after  he  fell,  is  directly 
admitted  by  Gnude.  There  is  therefore 
nothing  but  negative  testimony  as  to 
tbure  being  no  light,  and  the  testimony  of 
bat  two  witnesses  as  to  there  being  no 
barricades;  one  of  whom,  according  to 
much  ot  tbe  testimony,  and  according  to 
his  own  admissions,  was  not  in  a  very  ap- 
preciative condition  either  as  to  wbethi'f 
It  was  raining,  or  as  to  whether  there 
were  obstructions  In  his  way.  In  such  cir- 
cumstances tbe  testimony  in  tavur  of  the 
locality  baviog  been  properly  lighted  and 
protected  most  be  regarded  as  simply 
overwhelming;  and  this,  upon  the  princi- 
ple of  affirmative  testimony  being  more 
valuable  tban  negative,  and  apon  tbe  fur- 
tbnr  principle  of  testimony  being  more 
valuable  where  tbe  attnntlon  ot  tbe  af- 
flruiative  witness  has  been  particularly 
called  to  tbe  subject  by  the  nature  of  his 
duties,  official  and  otherwise.  Starkie, 
Ev.  (»th  Ed.)  8fl7.  868;  Wbart.  Crlm.  Ev. 
(9tb  Ed.)  §882;  1  Thomp.  Neg.  431 ;  Best, 
Ev.  (Chamb.  Ed.)  280.  Tbe  fact  that  the 
jury,  in  tbe  face  of  so  much  affirmative,  posi- 
tive, and  explicit  testimony, — testimony 
of  witnesses  wbose  attention  was  especial- 
ly called  by  tbetr  duties  to  the  condition  of 
tbe  lights  and  barricades,— found  a  verdict 
for  tbe  piaintUt  in  tbe  sum  ot  S10,0U(i,  goes 
but  to  commend  the  action  ot  the  circait 
cunrt  iu  condemning  the  damages  award- 
ed by  that  verdict  as  grossly  excessive, 
and  as  impliedy  the  reaalt  of  passion  and 
prejudice. 

2.  But  In  our  opinion  the  circuit  court 
should  have  rejected  the  verdict  altogeth- 
er, and  for  these  reasons :  Nothing  short 
uf  negligence  could  charge  the  defendant 
city.  The  extent  ot  its  care  in  the  per- 
formance of  Its  duties  was  ordinary  care. 
It  waa  not  tbe  general  warrantor  of  tbe 
safe  condition  ol  Its  streets.  It  In  neces- 
sary to  show  negligence  on  tbe  part  of  tbe 
city's  officers,  and  to  show  it  affirmative- 
ly, before  any  liability  will  be  created. 
The  existence  of  a  delect  or  obstruction  in 
theotreet  which  causes  the  injury  Is  in- 
snfficlent.  The  use  6f  ordinary  care  by 
the  city  to  have  prevented  or  cured  the 
defect  will  prevent  liability  from  attacli- 
iDg:  so  that  it  is  necessary  to  go  a  step 
further,  and  show  the  corporation  to  be 
in  Home  way  reaponslble  for  the  defect, 
either  by  reason  of  having  directly  caused 
it,  or  assented  to  its  creation  by  another, 
or,  with  actual  or  implied  notice  ot  its  ex- 
latence,  permitted  it  to  remain.  1  Shear. 
A  B.  Neg.  (4tb  Ed.)  §  290,  and  cases  cited. 
None  of  these  condHJons  ol  liability  exist 


in  tbe  facta  aforesaid  disclosed  by  this  rec- 
ord. If  we  tHke  it  that  the  excavation- 
was  securely  lighted  and  guarded,  as  tbe 
great  preponderan  e  of  the  evidence  tends 
so  clearly  and  convincingly  to  show,  then 
manifestly  the  city,  having  been  guilty  ol 
no  negligence,  has  incurred  no  liability. 
If,  on  the  other  band,  we  take  it  that  the 
exca  vation  was  unllghted  and  unguarded, 
then  this  testimony,  if  believed  In  ItM fullest 
extent,  is  wholly  insufficient,  inasmuch  as 
it  does  not  appear  when  the  negligent 
situation  began.  Taking  either  horn  of 
the  dilemma,  tbe  judgment  sbould  be  re- 
versed. 


DAHI.8TROM  T.  ST.  LuOIB.  I.  M.  ft  S.BT.CO. 

(Supreme  Court  of  Missouri,  IHvMon  No.  1. 
Uaroh  1,  1893.) 

RuLSOAD  Companies  —  Acoiosnts  at  Cbossinos 
— Instbdohdnb— Rtidbnce— Tbial. 

1.  Flamtifl  was  injured  while  attempting  to 
cross  the  defendant's  track  in  a  city.  He  at- 
tempted to  cross  between  cars  standing  from  25 
to  50  feet  apart.  He  looked  bef&re  be  attempted 
to  cross,  and  saw  tbe  cars,  but  did  not  see  that 
they  ivere  moving.  Held,  that  the  evidence  did 
not  sQfQciently  show  contributory  negligence  to 
warrant  withdrawing  the  case  from  the  jary. 

8.  Running  a  train  in  a  city  in  violation  of  a 
city  ordinance  is  negligence  per  se. 

8.  Whether  a  train  is  "well  manned  with  ex- 
perienced brakemen  at  their  posts, "  within  the 
meaning  of  a  city  ordinance.  Is  a  question  for  the 
Jury. 

4.  Where  an  Instrnction  la  asked  In  regard  to 
the  credibility  of  plalntlil  as  a  witness,  it  is 
proper  to  modify  it  ao  as  to  make  it  applicable  to 
all  the  witnesses. 

.1.  It  is  not  error  to  allow  plaintiS's  counsel, 
upon  the  second  trial  of  a  case,  to  state  to  the  ju- 
ry that  in  the  first  trial  the  defendant  intro- 
duced no  witnesses. 
Bhebwood,  C.  J.,  dissenting. 

Appeal  from  St.  Loula  circuit  court; 
Danibi.  Dillon,  Jndge. 

Action  by  John  F.  Dablstrom  against- 
tbe  St.  Liouis,  Iron  Moontain  &  •Southern 
Bailway  Company  for  damages  for  per- 
sonal Injuries.  Plaintiff  obtained  Judg- 
ment, and  defendant  appeals.    Affirmed. 

H.  S.  Priest  audB.  G.  Herbel,  for  appel- 
lant. Everett  W.  PattlsoD,  for  respond- 
ent. 

Brace,  J.  This  is  an  action  tor  dam- 
ages for  personal  Injuries  received  by  tbe 
plaintill  on  Main  street,  in  the  city  of  St. 
Louis,  by  being  struck  and  run  over  by 
the  cars  of  the  defendant  on  said  street.. 
The  plaintiff  obtained  a  verdict  and  judg- 
ment in  the  trial  court  for  910,000,  and  the 
defendant  appeals.  On  a  former  appeal  a 
judgment  in  favor  ot  the  plalntlB  tor  f  7,- 
500  was  reversed  and  remanded.  96  Mo. 
99,  8  S.  W.  Rep.  777. 

Tbe  second  trial,  resulting  In  tbe  judg- 
ment from  which  this  appeal  is  taken, 
wat)  had,  upon  au  amended  petition,  pre- 
senting the  rase  In  a  different  shape  from 
that  in  which  it  appeared  here  before. 
The  plaintiff,  In  bis  amended  petition,  aft- 
er alleging  the  incorporation  of  the  de- 
fendant, sets  out  the  following  ordinance 
of  the  city  of  St.  Louis,  in  force  at  the 
time  be  received  his  iajurles:  "It  shall 
not  be  lawful,  within  the  limits  ot  the  city 
of  St.  Louis,  tor  any  car,  cars,  or  locomo- 
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ttccB  prnpelled  by  Bteani-power  to  ob- 
struct any  street  croBBins  by  Btanding 
thereon  long^er  than  five  minutes,  and, 
when  mo viUK,  the  bell  of  the  engine  shall 
be  constantly  sounded  within  said  limits; 
and  it  any  freight-car.  cars,  or  locomo- 
tives propelled  by  steam-power  be  backing 
within  said  limits,  a  man  shall  be  sta- 
tioned on  top  of  the  car  at  tl>e  end  of 
the  train  furthest  from  the  engine  to  give 
danger  signals ;  and  no  (reight  train  shall, 
at  any  time,  be  moved  within  the  city 
limits  without  it  t>e  well  manned  with  ex- 
perienced hrakemen  at  their  posts,  who 
shall  be  so  stationed  as  to  see  the  danger 
signals,  and  to  bear  the  signals  from  the 
engine."  He  then  alleges  that  on  or 
about  the  14th  day  of  April.  1884,  defend- 
ant had  and  maintained  a  large  number 
of  tracks,  switches,  and  8idln;;s  upon  and 
along  Main  street,  a  public  highway,  in 
said  city  ot  St.  Louis,  and  Its  said  tracks 
so  IhIiI  on  said  Main  street  crossed  many 
of  the  public  highways  of  said  city,  and, 
among  others,  Chouteau  avenue.  On  the 
morning  of  said  April  14,  1884,  plaintiff,  in 
the  pursuit  of  his  proper  business,  and  as 
he  was  lawfully  entitled  to  do,  was  walk- 
ing east  on  said  Chouteau  avenue  for  the 
purpose  of  crossing  said  Main  street  at 
the  point  of  Intersection  of  said  street 
with  said  avenue.  At  that  time  defend- 
ant had  blocked  and  obstructed  the  cross- 
ing of  said  Chouteau  avenue  and  Main 
street  with  its  freight-cars,  and  allowed 
its  said  cars  to  stand  obstructing  said 
street  crossing  more  thau  five  minutes; 
and  thereupon  plaintiff,  being  unable  to 
cross  at  Chouteau  avenue,  walked  along 
said  Main  street  In  a  southerly  direction 
from  Chouteau  avenue,  until  he  found  au 
opening  between  the  cars  standing  on 
said  Main  street,  said  opening  being  from 
25  to  6U  feet  in  width.  Thereupon  plain- 
tiff, not  seeing  any  cars  In  motion,  and 
hearing  no  danger  signals,  and  not  receiv- 
ing any  warning  tnat  any  of  said  cars 
were  In  motion  or  were  about  to  be  put 
in  motion,  started  to  cross  said  Main 
street  through  said  opening  between  the 
cars.  While  thus  crossing  Main  street,  he 
was,  through  the  carelessness  ami  negli- 
gence of  defendant's  servants  In  charge  of 
its  frelght-curs,  struck  by  a  freight-car 
which  was  being  backed  on  one  of  the 
tracks  laid  upon  and  along  said  Main 
street,  was  knocked  down  and  run  over 
by  said  trelglit-car  and  others,  as  well  as 
by  the  locomotive  propelling  the  same, 
was  thereby  mangled  and  bruised,  and 
bad  one  of  bis  legs  and  one  ot  bis  arms 
cut  off.  Plaintiff  says  that  the  car  by 
which  he  was  struck,  and  those  by  which 
he  was  Injured,  were  then  and  there  being 
backed  by  a  steanj-lucomotlve,  and  that 
no  bell  was  sounded,  and  there  was  no 
man  stationed  on  top  of  tliecarattbe 
end  of  the  train  furthest  from  the  engine, 
and  no  tuokout  kept  to  warn  parties  on 
said  street,  and  no  danger  signals  nor 
warning  of  any  kind  was  given:  that  by 
reason  of  this  failure  on  the  part  of  the 
agents  and  servants  ot  defendant  In 
charge  of  said  freight-cars  to  keep  a  prop- 
er lookout,  and  to  give  proper  and  usual 
signals  of  danger,  and  by  reason  of  a  fail- 
ure and  neglect  upon  their  part  to  com- 


ply witb  the  provisions  of  the  ordinance 
of  St.  Louis,  aforesaid,  plaiotiff  received 
the  aforesaid  injuries,"  and  for  bia  dam- 
ages asks  judgment.  The  answer  was  a 
general  dental,  and  a  plea  of  contributory 
negligence,  on  which  issue  was  Joined  by 
reply.  At  the  close  of  plaintiff's  evidence 
the  defendant  interposed  a  deroorrer, 
which  being  overruled,  the  defendant  In- 
troduced evidence,  and,  after  all  the  evi- 
dence was  In,  renewed  Its  demurrer  by 
asking  the  court  to  instruct  the  jury  that 
under  the  pleadings  and  all  tbe  evidence 
the  plain  tiff  is  not  entitled  to  recorer, 
which  was  refused. 

It  appears  from  tbe  evidence  thaton  tbe 
east  part  of  Main  street  between  Obou- 
teau  avenue  and  La  8alle  or  Sycamore 
street  the  defendant  maintains  six  traclta, 
running  north  and  south  longitudinally 
on  the  street.  Three  of  these  tracks  ex- 
tend north  beyond  Cbouteau  avenue,  and 
three  (switch  or  side  tracks)  to  about  the 
middle  of  tbe  avenue.  On  the  first  of  tbe 
letter  three,  being  the  fourth  track  from 
tbe  west  side  of  Main  street,  at  a  point 
south  of  the  avenue,  and  between  it  aud 
La  8alle  street,  tbe  unfortunate  casualty 
happened.  The  plaintiff  was  struck  by 
tbe  last  car  of  a  series  or  train  of  box 
freight-cars  being  backed  at  tbe  time  by 
a  switch-engine  north  on  said  track.  In 
backing,  the  engine  and  cars,  or  a  part 
of  them,  passed  over  his  body.  His  crlvs 
attracted  the  attention  of  one  of  the  de- 
fendant's employes  at  work  repairing 
cars  at  a  distance  of  about  120  or  150  feet 
from  him,  who  ran  to  him  and  pulled  him 
out  from  beneath  tbe  train  while  it  was 
passing  over  him  again.  In  being  drawn 
out  from  the  track  to  be  switched  onto 
another.  None  of  the  trainmen  saw  the 
plaintiff,  beard  his  cries,  or  knew  they  bad 
run  over  him  until  several  minutes  after- 
wards, when  they  learned  of  It  from  oth- 
ers, when  at  some  distance  from  the  scene, 
engaged  in  their  work  on  another  track. 
The  plaintiff  is  a  Swede,  about  48  years  of 
ag:e,  with  a  limited  knowledge  of  tbe 
English  language.  In  which  he  expresses 
himself  with  difficulty.  He  is  a  heavy 
blacksmith,  and  was  earning  at  tbe  time 
of  his  injnry  about  $18  per  week,  at  light 
work.  When  engaged  at  heavy  work,  tor 
which  be  viras  best  fitted,  he  made  from 
$100  to  $120  per  month.  The  Injuries  he 
received,  as  described  by  tbe  physician, 
were  two  or  more  scalp  wounds  on  top  of 
his  head,  a  crashing  and  contused  wound 
In  the  fleshy  part  ot  the  tbigb,  about  the 
middle,  on  tbe  outside.  Tbe  left  leg  was 
crushed  below  the  knee,  and  the  left  tbigb 
about  tbe  middle  third,— the  bones,  flesh, 
and  all  crushed.  The  left  arm  w€u 
crashed  about  the  middle,  and  he  had  a 
flesh  and  skin  wouna  near  tbe  groin  on 
the  left  side.  These  Injuries  necessitated 
tbe  amputation  of  tbe  left  thigh  at  or 
about  tbe  beginning  of  tbe  uppier  third, 
and  the  left  arm  about  the  middle  ot  the 
npper  third,  and,  after  his  wounds  healeil, 
left  him  an  almost  helpless  cripple  for  life, 
with  hut  one  arm  and  one  leg.  The  plain- 
tiff's evidence  tended  to  prove  that  on  the 
morning  of  the  collision  he.  In  the  pursuit 
ot  legitimate  business,  had  occasion  to 
go  down  on  the  levee  east  ot  Main  street. 
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For  thlts  pnrpoee  he  went  down  Ghontpan 
avenue  till  he  came  to  Main  street,  which 
he  found  blocked  by  trelxht-cars  standing 
on  defendant's  tracks  at  that  crossing. 
He  then  tomed  and  went  south  on  Main 
street  nntll  be  came  to  an  opening  be- 
tween the  standing  cars,  which  appeared 
to  him  to  be  made  for  the  purpose  of 
«nabling  persons  to  pass  across  the  street. 
He  cbaracterlies  this  opening  between 
the  standing  cars  as  a  "street;"  "not  a 
folg  street,  a  kind  of  middle-sized  street. " 
Hesays:  "There  were  many  cars,  bntthey 
don't  more.  It  they  move,  I  don't  intend 
to  cross  over.  They  don't  move  when  I 
was  there,— no  engine  was  moving.  There 
was  no  whistle  or  bell  sounding.  There 
■was  no  man  on  top  of  the  cars. "  Seeing 
no  engine  and  no  ctirs  moving,  and  hear- 
ing no  slgnnls  or  noise  of  moving  cars, 
though  bis  hearing  was  good,  he  entered 
this  opening,  and  endeavored  to  make  his 
way  over  to  the  east  side.  Hepansed  over 
two  tracks  In  safety.  He  says:  "I  am 
sore  of  two,  may  be  three.  I  was  hurted 
may  be  on  the  third  or  fourth;  I  can't 
tell  that."  On  cross-examination,  being 
asked  it  he  looked  south  (the  direction  from 
which  the  car  came  that  struck  him)  as 
be  passed  onto  the  track  on  which  he  was 
Injured,  he  answered :  "  I  am  almost  snre 
1  did.  •  "  •  It  Is  my  nature  to  look  on 
both  sides  when  1  cro«M  the  street.  •  •  • 
Before  I  walk  I  look.  •  •  »■  I  looked. 
♦  •  •  I  didn't  see  the  engine  before  I 
was  struck.  Something  moved,  or  made 
a  noise.  •  •  •  I  think  the  tenth  part  of 
a  second  I  see  the  car,  or  hear  it,  but  I 
«nu't  say;  I  was  looking;  it  run  over  me 
then,  quick."  The  evidence  tor  thedefend- 
ant  tended  to  prove  that  the  space  be- 
tween the  tracks  where  the  plaintiff  was 
Injured  was  from  seven  to  nine  feet;  that 
the  cars  that  ran  over  him  was  a  train 
consisting  of  twelve,  fifteen,  or  twenty 
box  freight-cars,  which  was  being  backed 
on  the  track  on  which  he  was  Injured  by 
the  switch-engine  under  the  control  and 
management  of  its  crew;  that  it  backed 
in,  and  pnlled  out  very  slowly,  remaining 
on  this  track  but  a  tew  minutes;  that  the 
bell  of  the  engine  was  being  sounded  at 
the  time  the  train  was  backing  in;  and 
that  there  was  a  brakeman  stationed  on 
top,  near  the  middle  of  the  car  at  the  end 
of  the  train  furthest  from  the  engine. 

The  defendant  astiigns  for  error  the  ac- 
tion of  the  court  in  giving  the  following 
Instructions  for  plaintllT:  "(1)  If  you  be- 
lieve from  the  evidence  that  an  ordinance 
of  the  city  of  St.  Louis  required  the  de- 
fendant, when  moving  any  car,  cars,  or 
locomotive  propelled  by  steam-power 
Dvitbin  the  limits  of  said  city,  to  cause 
the  bell  of  the  engine  to  be  constantly 
sounded,  and,  ^hen  backing  any  freight- 
car,  cars,  or  locomotive  propelled  by  steam- 
power  within  said  limits,  to  have  a  man 
stationed  on  the  top  of  the  car  at  the  end 
of  the  train  furthettt  from  the  engine  to 
give  danger  signals,  and  further  required 
that  no  freight  train  should  at  any  time 
he  moved  within  said  limits  without  be- 
ing well  manned  with  experienced  brake- 
roen  at  their  posts,  so  stationed  as  to  see 
the  danger  signals  and  hear  the  signals 
from  the  engine,  then  any  neglect  or  fail- 


ure by  defendant.  Its  agents,  servants,  or 
employes,  to  comply  with  any  or  ail  of 
the  above  requirements  was  of  itself  neg- 
ligence on  the  part  of  defendant;  audit 
you  believe  from  the  evidence  that  as  a  re- 
sult of  such  negligence  or  failure  on  the 
part  of  defendant,  its  agents,  servants,  or 
employes,  the  plnlntltf  was  Injured,  you 
will  give  a  verdict  in  favor  of  plaintiff, 
unless  yon  also  believe  from  the  evidence 
that  plaintiff  was  himself  guilty  of  negli- 
gence which  contributed  directly  to  cause 
his  injuries.  (2)  If  you  believe  from  the 
evidence  that  plaintiff  was  knocked  down, 
ran  over,  and  injured  on  Main  street,  in 
the  city  of  St.  Louis,  by  a  freight-car, 
cars,  or  locomotive  propelled  by  steam- 
power,  which  were  then  and  there  being 
backed  on  the  tracks  of  defendant,  within 
the  limits  of  saM  city  of  St.  Louis,  with- 
out having  a  man  stationed  on  the  top  of 
the  car  at  the  end  of  the  train  furthest 
from  the  engine  to  give  danger  signals, 
and  if  you  further  believe  from  the  evi- 
dence that  if  defendant  had  had  a  man  so 
stationed,  such  man  would,  by  the  exer- 
cise of  ordinary  diligence,  have  discovered 
plaintiff,  after  his  position  became  danger- 
ous, in  time  to  have  avoided  running  over 
hlra,  by  the  exercise  of  ordinary  care  and 
promptness  on  the  part  of  the  men  in 
charge  of  said  train,  then,  even  though 
you  may  believe  that  plaintiff  was  guilty 
of  negligence,  yet  such  negligence  ou  his 
part  will  not  prevent  bis  recovering  dam- 
ages in  this  suit. "  And  In  refusing  to  give 
two  instructions  for  defendant  in  the  t6rm 
in  which  they  were  asked,  and  in  giving 
them  as  amended  by  the  court.  The  Qrst 
Is  as  follows,  the  portion  within  brackets 
being  as  asked,  the  remainder  the  emenda- 
tion of  the  court:  "(21  [The  court  In- 
structs the  jury  that  if  they  believe  from 
the  evidence  that  plaintiff  could,  by  look- 
ing south  immediately  before  he  stepped 
upon  the  track  on  which  he  was  injured, 
have  seen  the  car  which  he  states  struck 
him,  they  will  find  their  verdict  for  de- 
fendant,]  unless  the  jury  further  believe 
from  the  evidence  that  plaintiff  was  in- 
jured by  being  run  over  on  Main  otreet,  in 
the  city  of  St.  Louis,  by  a  freight-car, 
cars,  or  locomotive  propelled   by  steam- 

Cower,  which  was  then  and  there  being 
Bcked  on  the  tracks  of  defendant,  within 
the  limits  of  the  city  of  St.  Louis,  without 
having  a  man  stationed  on  the  top  of  the 
car  at  the  end  of  the  train  furthest  from 
the  engine  to  give  danger  signals,  and 
that  if  a  man  had  been  so  stationed  lie 
would,  by  the  use  of  ordinary  care  and 
diligence,  have  discovered  plaintiff,  after 
his  position  became  dangerous.  In  time 
to  have  avoided  Injuring  him,  by  the  use 
of  ordinary  diligence  and  promptness  on 
the  part  of  the  men  in  charge  of  suld 
train."  The  second  was  the  usual  in- 
struction In  regard  to  the  credibility  of 
witnesses,  making  It  applicable  by  amend- 
ment to  nil  the  witnesHes,  instead  of  the 
plaintiff  alone,  as  asked. 

1.  The  first  question  raised  In  the  rtscord 
Is,  was  the  evidence  suttlclent  to  take  the 
case  to  the  Jury?  Counsel  tor  the  defend- 
ant contends  that  It  was  not.  Their  ar- 
gument In  support  of  this  contention  pro- 
ceeds not  upon   the  theory  that  plaintiff 
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did  not  make  oat  a  prima  fkeie  case  npon 
the  cause  of  action  set  oat  Id  the  petition, 
but  upon  the  theory  that  In  inaklni;  It 
out  the  evidence  alnu  showed  that  he  was 
htmselt  guilty  of  such  contributory  wgll' 
gence  as  to  prevent  a  recovery.  In  sup- 
port of  this  contention  we  are  cited  to  a 
number  of  cases  asserting  the  ramlliar  doc- 
trine that  when  one  steps  on  a  railroad 
traclc  before  a  moving  train,  the  move- 
ments of  which  are  plainly  visible,  if  he 
but  look  to  see,  or  audible,  if  he  but  listen 
to  hear,  and  he  does  neither,  and  he  there- 
by suffers  an  injury  which  be  coaid  have 
avoided  by  doinj;  either,  he  is  guilty  of 
such  contributory  uegiiKence  as  will  bar  u 
recovery,  unless,  by  the  exercise  of  rea- 
sonable care  and  diligence  upon  the  part 
of  those  in  charge  of  such  moving  train 
after  be  became  exposed  to  danger  from 
It  by  bis  own  negligent  act.  they  could 
have  discovered  lils  perilous  situation, 
and  avoided  lojorlng  him.  It  is  not  con- 
tended that  the  evidence  shows  conclu- 
sively that  he  could  have  either  seen  or 
heard  the  train  that  struck  him  at  any 
time  on  his  passage  across  the  street  until 
lie  had  passed  over,  and  from  behind  the 
cars  that  may  have  been  standing  on  the 
third  track;  bat  it  Is  contended  that  it 
does  show  that  if,  while  paxslng  over  the 
space  of  seven  or  nine  feet  between  that 
and  the  next  track,— the  one  upon  which 
he  was  Injured,— he  had  looked  in  the 
direction  of  the  car  by  which  he  was 
struck,  he  would  necessarily  have  seen 
that  that  car  was  one  of  a  moving  train 
of  cars  that  was  then  being  backed  across 
his  pathway.  The  evidence  must  go  this 
far  to  bring  the  case  within  the  rule  of 
tbecases  cited.  After  a  very  careful  exam- 
ination of  all  the  evidence,  we  are  satisfied 
that  this  contention  cannot  be  main- 
tained. On  the  contrary,  the  evidence 
tends  to  show  that  the  plaintiff,  during 
the  whole  course  of  his  progress  across 
the  street,  was  continuously  observant 
of  his  way,  and  its  surroundings,  "his 
eyes  going  both  sides,  then  front."  That 
he  looked  and  saw  the  car  that  after- 
wards struck  him,  and  perhaps  others,  if 
they  were  there,  next  to  it,  while  he  was 
passing  over  the  space  between  the  third 
and  fourth  tracks,  is  a  reasonable  infer- 
ence from  his  evidence;  luit  he  did  not  see 
those  cars  moving,  and  the  evidence  does 
not  show  tba€,  during  the  time  he  was 
passing  over  that  space,  they  were 
moving.  On  the  contrary,  so  far  as  bis 
senses  were  Informed  by  the  servants  of 
the  defendnnt  in  their  management  of  Its 
locomotive  and  its  cars  on  that  track, 
they  were  not  moving  or  about  to  move. 
He  beard  no  bell.  He  saw  no  man  on 
top  of  the  car  to  give  the  signal  of  danger 
required  by  the  ordinance.  He  had  as 
much  right  to  pursue  his  way  across  the 
street  as  the  defendant  had  to  move  its 
cars  on  its  track  along  the  street,  and  lu 
doing  so  to  rely  upon  the  assurance  which 
the  ordinance  g^lves  to  travelers  upon  the 
street.and  thoroughfares  of  the  city,  that 
their  passage  over  them  will  not  be  en- 
dangered by  moving  cars,  or  cars  about 
to  be  moved  In  their  pathway,  without 
the  warning  provided  for  in  that  ordi- 
ance,  and  to  assume  that  the  cars   which 


he  saw,  and  which  appeared  to  bim  to  b» 
standing,  would,  in  the  absence  of  sueb 
warning,  not  be  projected  into  hia  path- 
way without  such  warning,  hy  an  engine 
which  may  have  been  in  visible  and  in- 
audible to  bim  as  a  moving  macbiue 
threatening  danger.  The  whole  argu- 
ment in  support  of  the  demurrer  to  the 
evidence  rests  upon  the  assumption  that 
the  car  which  struck  the  plalutiB  was  one 
of  a  moving  train  of  cars  which  became 
plainly  visible  to  him  ns  a  moving  train, 
propelled  by  an  engine,  the  moment  be 
emerged  from  behind  the  cars  standing 
on  the  tliird  track.  While  this  Is  a  de- 
duction that  might  bedrawn  from  the  evi- 
dence, it  Is  not  by  any  means  the  only  one; 
nor  is  it  even  the  one  most  easily  recou- 
cllable  with  all  the  evidence.  On  the  con- 
trary, the  hypothesis  which  Is  more  nearly 
in  harmony  with  the  evidence  is  that  the 
switch  crew,  with  their  engine, were  mak- 
ing up  a  train  from  the  cars  standing  on 
the  several  side  tracks  in  that  neighbor- 
hood; that  they  had  gathered  up  and  at- 
tached several  cars  before  entering  upon 
this  switch  track,  upon  which  plaiuti? 
was  Injured,  and  on  which  cars  were 
standing  to  be  Incorporated  in  tbis  train : 
that  they  were  approaching  these  cars 
standing  on  the  right  of  the  opening 
through  which  plaintiff  was  passing 
across  the  street,  during  bis  passage  to 
that  track;  that  they  came  In  contact 
with  them  about  the  time  he  entered 
upon  that  track,  and  projected  the  car 
next  to  bim  against  bim,  knocked  him 
down,  and  backed  the  whole  train,  or  a 
part  of  it,  over  him,  without  seeing  him. 
or  having  a  roan  in  a  position  to  see  him, 
and  in  entire  ignorance  of  the  consequence 
to  him  of  the  sudden  movement  commu- 
nicated to  these  standing  cars,  and,  with- 
out bearing  his  cries  and  groans,  audible 
to  other  workmen  at  a  distance,  reversed 
their  movement,  draw  out  from  this  track, 
and  went  elsewhere  to  work;  and  that  if 
the  plaintiff  had  looked  in  the  direction  of 
the  car  that  struck  him,  when  passing  be- 
tween the  third  and  foorth  tracks,  be 
would  have  seen  that  car,  and  those  next 
to  It,  not  as  a  moving  train,  but  as  one  of 
standing  cars,  from  which  he  need  appre- 
hend no  immediate  dangrer.  There  was, 
then,  evidence  from  which  it  might  reason- 
ably be  found  that  plaintiff's  injaries  were 
the  result  of  the  negligence  of  defendant's 
employes  in  not  observing  the  provision* 
of  the  ordinance  in  their  uiovements.whiie 
he  was  in  the  exercise  of  ordinary  care  in 
his  movements,  upon  a  public  thorough-  . 
fare  of  the  city.  The  case  was  therefore 
properly  sent  to  the  jury,  and  there  was  no 
error  in  overruling  the  demurrer  to  the 
evidence. 

2.  It  is  objected  to  the  first  Instruction 
that  it  in  effect  declares  that  the  failure  of 
the  defendant's  servants  to  observe  the 
requiremunts  of  the  city  ordinance  is  n^- 
ligunce  perse,  and  that  there  was  no  evi- 
dence til  indicate  that  the  train  was  not 
well  manned  with  experienced  brakemen. 
As  to  the  first  objection,  it  is  only  neces- 
sary to  sa.v  that  running  a  train  in  viola- 
tion of  a  city  ordinance  has  been  repeat- 
edly held  by  this  court  and  elsewhere  to 
be  negligence  per  se.    Keim   v.  Railway 
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Co.,  90  Mo.  314,  2  S.  W.  Rep.  427;  Eswin  t. 
Railway  Co.,  96  Mo.  290,  9  S.  W.  Rep.  577; 
Scblereth  v.  Railway  Co.,  96  Mo.  509,  10  8. 
W.  Rep.  66;  Qrabe  v.  Railway  Co.,  98  Mo. 
3:W,  11  S.  W.  Rep.  73»;  Kellny  v.  Railway 
Co..  101  Mo.  66.  13  S.  W.  Rep.  806;  Marray 
V.  Railway  Co.,  101  Mo.  237.  13  S.  W.  Rep. 
817;  Thomp.  Seg.  588.  Tbe  tiecond  objec- 
tion is  KronodlesB.  Tbe  evidence  allowed 
tlie  nauiber  of  men  enxaged  In  the  man- 
agement nt  the  train,  bnt  the  court  could 
not  Judicially  determine  whether  it  was 
well  manned,  wltbin  the  meanins  of  the 
urdinance;  that  was  a  question  of  tact 
tor  the  Jury.  There  was  evidence  tending 
to  prove  that  it  was  not  so  well  mnnned 
with  brakemen  at  their  posts  as  the  or- 
dinance required,  in  thp  lact  (If  there  were 
no  other)  that  the  plaintiff  in  broad  day- 
liffbt,  within  a  few  feet  and  In  plain  view 
of  one  of  the  men,  if  he  bad  been  at  bis 
post,  was  run  over;  and  although  the 
train  passed  over  bis  body  twice,  and  his 
crieit  of  agony  were  heard  at  some  dis- 
tance by  others,  by  one  of  whom  his  body 
-was  drawn  from  between  tbe  traclis  while 
the  train  was  yet  moving  out  from  the 
switch,  of  tbe  whole  crew  not  one  beard 
or  knew  anything  of  the  matter. 

3.  The  objection  to  the  second  instruc- 
tion for  the  plaintiff  is  based  upon  tbe 
Ranie  assumption  upon  which  the  de- 
lunrrer  to  the  evidence  rested,  /.  e.,  that 
tbe  car  that  struck  the  plaintiff  was  in 
motion  liefore  tbe  plaintiff  came  near 
enough  to  tbe  track  to  be  within  tbe  dan- 
ger line,  coupled  with  the  further  assump- 
tlun  that  the  motion  was  of  such  a  char- 
acter that  It  could  not  have  been  checked 
or  retarded  between  that  time  and  the 
time  when  tbe  plaintif  was  in  the  act  of 
stepping  beyond  the  danger  line  on  the 
other  Bide  of  the  track  where  he  was 
struck,  so  as  to  have  avoided  injuring 
him;  but,  as  we  have  seen,  a  different  and 
reasonable  theory  may  be  drawn  from  the 
evidence  upon  which  the  Jury  might  have 
foond  that,  although  the  plaintiff  did 
not  take  such  a  deliberate  survey  of  tbe 
surroundings  an  the  circumstances  of  his 
situation  required,  when  passing  be- 
tween tbe  third  and  fourth  tracks,  yet, 
even  when  he  was  in  the  act  of  passing 
within  tbe  danger  line,  his  injury  might 
have  been  prevented  by  a  signal  to  the 
engineer,  or  a  warning  to  the  plaintiff, 
had  there  been  a  man  In  tbe  position  on 
tbe  car  that  struck  him,  as  was  required 
by  tbe  ordinance,  within  whose  view  be 
would  have  been  passing.  A  glance  of 
tbe  eye  would  have  discovered  his  perilous 
situation,  a  wave  of  the  hand  might 
have  prevented  tbe  movement  of  che  dan- 
gerous macliinery  towards  him,  a  single 
exclamation  of  warning  might  have  eltber 
checked  or  quickened  tbe  plaintiff's  move- 
ment, so  as  to  have  avoided  this  la- 
mentable casualty,  and  all  might  have 
been  done  in  an  Instant;  but  there  was 
evidence  tending  to  show  that  the  defend- 
ant bad  no  eye  there  to  see,  no  hand  to 
signal,  and  no  voice  to  warn,  as  in  duty 
it  should  have  had,  thereby,  if  so  found, 
rendering  it  responsible  for  the  injury  to 
plaintiff  which  might  have  been  avoided. 
Whether  It  could  have  been  so  avoided 
was  a  question  for  tbe  Jury  on  tbe  evi- 


dence, and  there  was  no  error  in  giving 
the  second  Instrnctlon  for  plaintiff. 
Guentber  v.  Railway  Co.,  95  Mo.  286,  8  S. 
W.  Rep.  871 :  Kelly  v.  Railway  Co.,  95  Mo. 
279,  8  S.  W  Rep.  420;  Dunkmnn  v.  Rail- 
way Co.,  95  Mo.  244,  4  S.  W.  Rep.  670; 
Kellny  v.  Railway  Co.,  101  Mo.  67,  13 S.  W. 
Rep.  806:  Hilx  v.  Railway  Co.,  101  Mo.  86. 
13  S.  W.  Rep.  946;  Hanlon  v.  Railway 
Co.,  104  Mo.  381, 16  S.  W.  Rep.  233. 

4.  There  was  no  error  in  refusing  to 
give  defendant's  second  instrnctlon  as 
asked.  The  plaintiff's  recovery  could  not 
be  defeated  for  his  failure  to  look  in  the 
direction  of  tbe  car  that  struck  him, 
immediately  before  stepping  upon  the 
track  upon  which  be  was  injured,  nnless 
by  so  looking  he  would  have  discov- 
ered such  a  condition  of  things  as  threat- 
ened immediate  danger  to  him  if  he  did 
step  upon  tbe  track.  Tbe  instruction  was 
properly  qnalified  by  tbe  emendation  of 
the  court.  Kellny  v.  Railway  Co.,  supra, 
and  cases  cited. 

5.  There  was  no  error  In  modifying  de- 
fendant's third  Instruction,  on  the  credi- 
bility of  thuplaintiff  as  a  witness,  so  as  to 
make  it  apply  to  all  the  witnesses  In  the 
case.  A  general  Instruction  on  that  sub- 
ject, such  as  was  given  in  this  case,  Is  not 
only  the  most  convenient,  but  tne  fairest, 
way  of  presenting  that  question  to  the 
Jury,  when  no  distinction  is  called  for  by 
the  particular  circumstances  of  the  case, 
of  any  necessity  for  which  the  trial  conrt 
must  be  the  Judge. 

6.  Tbe  amount  of  damages  assessed 
was  not  complained  of  in  tbe  motion  for 
a  new  trial.  It  Is  not  urgsd  here  that 
they  areejccesslve,  and  the  instruction  on 
that  subject  does  not  call  for  a  reversal 
by  reason  of  the  fact  that  the  Jury  were 
directed  to  take  Into  consideration  tlie 
pIaIntlff"B  "age  and  situation;"  nor  is 
there  ground  for  reversal  in  the  fact  that 
the  counsel  for  plaintiff  in  closing  the  case 
referred  to  the  fact  that  in  the  first  trial 
the  defendant  introduced  no  witnesses. 
The  case  seems  to  have  been  well  tried. 
and  tbe  Judgment  Is  affirmed.  All  concur, 
except  Shkrwood,  C.  J.,  who  dissents. 

Brace,  J.  This  case  has  been  reargued 
and  reconsidered  in  banc,  and  the  fore- 
going opinion  handed  down  in  division 
No.  1  is  adopted  as  the  opinion  of  tbe 
conrt  in  banc.  All  tbe  judges  concurring, 
except  Shbbwood,  C.  J. 


State  v  Ioo. 

(Supreme  Court  of  Missouri,  DivMon  N<t.  2. 

Haroh  3,1893.) 

MALieiOCS  MiSCHISr— IKBTBDOTIOSS. 

On  a  trial  for  maliciously  shooting  a  steer 
in  P.  county,  whnre  the  evidence  of  the  crime 
and  the  venue  were  wholly  circumstantial  and 
meafcer,  and  the  court  failed  to  instruct  the  jury 
to  acquit  unless  they  found  the  crime  was  com- 
mitted in  that  coun^,  a  judgment  of  conviction 
will  be  set  aside. 

Appeal  from  criminal  court,  Pettis  coun- 
ty; John  E.  Rti.and.  .Tudge. 

Indictment  against  Vint  H.  Tgo  for  ma- 
liciously shooting  a  steer.  Verdict  of 
gnllty,  and  Judgment  thereon.  New  trial 
denied.    Defendant  appeals.    Reversed. 
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W.  D.  Steele  and  Saagree  A  Lamm,  tor 
appellant.  John  M.  Wood,  Atty.  U«n.,  tor 
the  State. 

TBOM&8,  J.  The  defendant  waa  sen- 
tenced by  the  criminal  court  ot  Pettis 
coanty  to  pay  a  fine  of  f50  for  malicioas 
mischief,  and  be  brings  the  case  here  by 
appeal.  Many  errors  are  ansignnil  tor  the 
reversal  of  the  sentence,  but  it  will  not  be 
necessary  to  notice  but  one.  The  court 
did  not  aabmit  to  the  Jary,  in  its  instruc- 
tions, the  Issue  as  to  the  venue  of  the 
offense  charged.  Defendant  was  Indicted 
tor  maliciously  shooting  a  steer  belong- 
ing to  Isaac  W.  GrifBth,  in  Pettis  county. 
Mo.  The  evidence  ot  the  crime,  and  the 
Venue  of  the  crime,  was  wholly  circum- 
stantial, and  very  meager  at  that. 
Granting,  however,  that  the  evidence  was 
sufficient  to  warrant  a  conviction,  the 
court  ought  to  have  instructed  the  jary 
to  acquit  unless  they  found  the  crime  was 
committed  in  said  county;  and  having 
failed  to  do  this,  the  Judgment  will  be  re- 
versed, and  the  cause  remanded  tor  new 
trial.    All  concur. 


State  y.  Wbeelkb. 

(Supreme  Court  cf  Mitawjuri,  IXvMon  No.  9. 
March  2,  1898.) 

Jror — Seddction  or  Unhakried  Fbicals— Evi- 
DUICS— Inbtbuctioks. 

1.  On  a  trial  for  seduction  on  a  promise  of 
marrisKe.  one  of  the  Jurors,  after  thev  had  been 
aworn,  and  before  the  introduction  of  evidence, 
used  brutal  language  In  regard  to  defendant, 
showing  prejudice.  The  matter  was  at  once 
brouRbt  to  the  attention  of  the  court,  and  the 
juror's  rigbt  to  sit  on  the  trial  challenged,  and 
he  did  not  deny  using  the  words  attributed  to 
him.  Held,  that  the  overruling  of  suob  chal- 
lenge waj  ground  for  a  now  triaL 

2.  Where  ttiere  was  no  evidence  that  the 
prosecutrix  was  an  unmarried  woman  at  the  time 
of  tbe  alleged  seduction,  a  judgment  on  convic- 
tion will  be  set  aside. 

8.  Though  an  instruction  that,  If  the  jury  find 
-defendant  guilty,  they  should  assess  his  pnnlsh- 
ment,  was  objectionable  In  that  it  did  not  require 
the  facts  to  be  found  "beyond  a  reasonable 
-doubt, "  yet  where  another  instruction  defined 
reasonuble  doubt,  and  correctly  gave  defendant 
the  full  tieneflt  of  the  presumptions  of  Innocence, 
the  ohjection  was  cured. 

4.  Though  the  maximum  panlsbmeutwas  five 
years  in  the  penitentiary,  defendant  was  not 
harmed  by  an  instruction  that,  in  case  the  jury 
should  find  him  guilty,  they  should  fix  tbe  term 
of  his  imprisonment  at  not  to  exceed  "seven" 
years,  where  the  jury,  after  finding  him  guilty, 
left  it  to  the  court  to  fix  tbe  punishment,  and  the 
■court  sentenced  him  for  one  year  only. 

5.  The  court  Instructed  that  a  promise  of 
marriage  could  not  be  found  from  the  evidence 
of  the  prosecutrix  alone,  but  that  it  must  be  cor- 
roborated, either  by  other  direct  evidence,  or  by 
admissions  of  defendant,  or  by  circumstances 
such  as  usually  attend  an  engagement  of  mar- 
riage; but,  where  such  circumstances  are  relied 
on  as  corroboration,  proof  of  attention  Is  not 
sufficient  unless  from  its  duration,  and  from  the 
conduct  of  the  parties,  it  reasonably  carries  con- 
viction that  an  engagement  of  marriage  exists; 
and  the  corroboration  of  tbe  prosecuting  witness 
must  be  somelhiug  more  than  sufficient  to  over- 
come the  oath  of  defendant  and  the  legal  pre- 
sumption of  innocence.  Held,  that  this  clearly 
informed  the  jury  as  to  tbe  amount  of  evidence 
required  for  such  corroboraUoo. 


Appeal  from  criminal  court,  Jockson 
county;  James  M.  8akdd8KT.  Special 
Judge. 

Indlctmsot  against  John  A.  Wbeoler  tor 
•edoction  under  a  pmmlse  of  marriage. 
Verdict  of  guilty,  and  Judgment  thereon. 
New  trial  denied.  Defendant  appeals. 
Reversed. 

J.  W.  Beebe  and  L.  H.  Waters,  tor  ap- 
pellant. Tbe  Attomejr  Oeneral,  tor  tbe 
State. 

Qantt,  p.  J.  Defendant  was  Indicted 
at  the  Febmarjr  term,  1884,  of  tbe  criminal 
court  ot  Jackson  eoanty  The  cause  was 
tried  April,  1890.  After  tbe  Jary  was 
sworn,  and  the  opening  statements  of 
counsel  made,  the  jury  were  allowed  to 
separate,  and  the  court  adjoamed  until 
thtf  following  morning.  After  the  ad- 
journment, one  Lynch,  a  mpmber  ot  the 
Jury,  in  the  hearing  of  a  number  of  persoDR, 

said  of  defendant,  "If  the  0 d  d n 

son  of  a  bitch  promised  to  marry  tbe  girl, 
why  didn't  he  do  Itt"  On  the  meeting  of 
the  court,  defendant  at  once  tiled  a  num- 
ber of  affidavits  of  persons  who  heard  the 
statement  made  by  Lynch,  and  challenged 
Lynch's  right  to  sit  longer  as  a  Juror  In 
this  case.  The  challenge  was  oyemiled. 
The  point  was  again  made  In  the  motion 
tor  new  trial,  supported  by  affidavits. 
Lynch  made  affidavit  that  he  did  not  rec- 
ollect making  tbe  remark,  admlta  he  was 
informed  by  tbe  depoty-mariihal  that  de- 
fendant's counsel  were  fussing  about  It 
while  he  was  on  the  Jary,  and  says  be  was 
nnblased.  The  prosecutrix  testified  that 
defendant  commenced  waiting  on  her  in 
the  spring  of  18)<2.  That  they  soon  bp- 
cameengnged.  That  along  in  the  summer 
or  fall  they  had  a  falling  out,  and  he  quit 
bis  visits  for  some  six  weeks.  He  then  re- 
newed Ills  visits,  and  they  renewed  their 
engagement.  The  12t.h  of  Jaiy,  1883,  was 
set  for  their  marriage.  That  on  the  even- 
ing of  July  1, 1883,  he  seduced  her  In  tbe 
parlor  of  her  father's  house.  That  it  oc- 
curred about  9  p.  M..  on  tbe  sofa.  Her 
father  and  mother  were  °  up-stairs  in  bed. 
A  hired  girl  was  up-staIrs  in  the  room  oc- 
cupied by  the  girl  and  herself.  The  father 
Bweors  that  be  was  sleeping  down-stairs, 
and  that  the  dining-room  was  between 
his  sleeplng-roum  and  the  parlor.  The 
front  door  of  the  house  opened  into  the 
parlor,  so  that  there  were  three  doors 
leading  ont  of  It.  In  answer  to  a  question 
asked  by  the  state  as  to  what  waa  the  in- 
dacpment  that  led  her  to  submit  to  carnal 
intercourse  with  defendant  she  said: 
"Well,  he  said  he  wonid  marry  me;  that 
It  wouldn't  keep  him  from  marrying  me. 
I  told  him  he  wouldn't  want  to  marry  me 
after  that,  and  he  said  hewituld."  And 
the  State  then  asked  her,  "  Was  that  the 
inducement?"  and  she  answered,  "Yes, 
sir. "  Nancy  Wheeler  and  her  mother  were 
allowed  totPHtlfy.  against  defendant's  ob- 
jections, thut  after  It  was  found  that  she 
was  In  the  family  way  the  defendant 
promised  to  marry  her;  two  or  three  wlt- 
nesHPS  swore  that  she  was  a  woman  ot 
good  repute  prior  to  June  and  July,  1888. 
The  mother  and  a  neighbor  testified  that 
she  had  a  blue  silk  dress,  a  white  drees, 
and   some   under  weqr  made   up   In   the 
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spring  ot  188S.  The  mother  swore  that  In 
the  tail  of  18S8  the  defendant  told  ber  tliey 
were  enj^aged.  She  said  she  never  teati- 
fieil  to  that  before,  although  she  had  twice 
testlfled  in  the  case.  The  defendant  intro- 
doced  a  number  of  witneaaea,  who  testi- 
fied that  the  reputation  ot  Nancy  Wheeler 
prior  to  Jnne,  1883,  was  bad;  that  the  rep- 
utation of  Nell  Murphy,  ber  aaaoclatc,  was 
bad;  that  the  prosecutrix  waa  known  as 
Matt  Wheeler  and  Sweeter  Wheeler.  One 
witness  swore  that  he  and  another  man 
aaw  her  after  an  evening  performance  of 
a  circus  go  to  the  fair  grounds  and  into  a 
sheep  atall.  Another  said  be  sa  w  her  and 
a  man  named  Wiliiama  in  an  hotel  after 
night,  lying  on  the  same  sofa.  Another 
said  he  saw  her  and  a  Mr.  Samson  on  u 
bed  on  Sunday  afternoon.  Mrs.  JenlvinB  tea- 
tihed  that  the  prosecutrix  told  her  she  had 
a  good  recipe  to  prevent  pregnancy.  The 
prosecutrix  denied  all  the  foregoing,  but 
admitted  that,  prior  to  188S.  she  kept  a 
stand  at  the  public  market  ot  Kansas  City 
for  nearly  a  year.  A  witness  for  the  state 
testified  that  she  kept  company  with  one 
Dick  Metsker,  a  married  man  and  a  bad 
character,  prior  to  18S3.  All  other  wlt- 
noMses  testified  that  she  waa  frequently 
seen  at  Russell's  teed  store  as  late  as  9  p. 
M.  There  was  no  evidence  that  she  was 
an  nnmarried  female. 

The  court  gave  the  following  instruc- 
tions: "(1)  If  they  believe  from  the  evi- 
dence that  defendant,  in  Jacknon  county, 
Missouri,  and  within  three  years  prior  to 
the  fourth  day  of  March,  1884,  under  a 
proroiHe  of  marriage,  seduced  and  de- 
bauched Nancy  M.  Wheeler,  and  that  said 
Nancy  M.  Wheeler  waa  then  and  there  an 
unmarried  female  of  good  repute  and  un- 
der the  age  of  twenty-one  years,  then  the 
Jury  will  find  the  defendant  guilty  as 
charged,  and  assess  his  punishment  at  im- 
prisonment in  the  penitentiary,  not  less 
than  two  nor  more  than  seven  years,  or 
by  fine  not  exceeding  91,000,  and  imprison- 
ment in  the  county  Jail  not  exceeding  one 
year.  (2)  A  female  is  said  to  he  ot  'good 
repute,'  within  the  moaning  of  these  terms 
as  nsed  in  the  first  instruction,  when  she  Is 
honestly  pursuing  the  path  of  virtue.  She  Is 
said  to  be  'seduced,'  within  the  meaning 
of  that  term  as  used  in  the  first  instrnc- 
tlon,  when,  by  arts  and  blandishments, 
she  Is  deceived,  corrupted,  and  drawn 
aside  from  the  right  path.  She  is  said 
to  be  'debauched,'  within  the  meaning  of 
that  term  as  used  in  the  first  Instruction, 
when  she  Is  carnally  known.  Every  illicit 
connection  is  not  seduction.  It  cannot  be 
said  that  a  female  Is  drawn  aside  from  the 
pa  th  of  virtue  unless  she  is  honestly  pur- 
suing that  path  when  approached.  It  her 
mind  is  corrupt  and  polluted  with  lewd 
thoughts,  and  slie  is  ready  to  submit  to 
Improper  embraces,  as  opportunity  oHers, 
trom  her  own  lustful  propensity,  and  with- 
out any  arts  or  blandishments  of  him 
with  whom  she  has  sexual  intercourse,  in 
such  case  she  cannot  be  said  to  be  seduced 
by  the  party  with  whom  she  has  improper 
sexual  relations.  If  the  Jury  find  from  the 
evidence  that  the  defendant  had  Illicit  con- 
nection with  the  plaintiff  under  a  promise 
of  marriage,  but  further  find  that  there 
was  no  seductiou,  within   tbe  meaning  of 


the  word  already  aa  defined,  they  will  find 
the  defendant  not  guilty."  And  refused 
the  following:  "If,  therefore,  you  shall 
believe  from  the  evidence  that  the  defend- 
ant bad  carnal  intercourse  with  the  said 
Nancy,  and  that  she  yielded  to  him  solely 
on  account  of  a  promise  of  marriage, 
without  the  practice  by  him  of  arts  and 
blandishments,  then,  though  she  may 
have  been  of  good  repute,  she  was  not  se- 
duced,and  you  must  acquit. "  During  the 
concluding  speech  of  tbe  prosecuting  at- 
torney he  stated  to  tbe  Jury,  against  de- 
fendant's objections,  as  follows:  "All  of 
the  defendant's  witnesses  from  Odessa  had 
been  brought  up.  Tes,  gentlemen,  tney 
were  all  brought  up  by  the  defendant. " 
The  aald  attorney  was  allowed  to  proceed 
with  his  said  remarks  without  rebuke 
trom  the  court,  and  defendant  excepted. 
The  Jury  returned  h  verdict  In  the  follow- 
ing form  :  "  We,  the  Jury,  find  the  defend- 
ant guilty  in  manner  and  form  as  charged 
in  the  indictment,  aud  leaveit  to  the  court 
to  fix  the  punishment."  Tbe  court  there- 
upon fixed  the  punlnhment  at  Imprison- 
ment in  the  county  Jail  for  one  year  and 
a  fine  of  91,000.  In  his  motion  for  a  new 
trial  the  defendant  assigned  as  errors  the 
InHtructions  given  for  the  state,  and  the 
refusal  to  give  those  prayed  for  by  defend- 
ant; the  misconduct  of  Juror  Lynch;  the 
misconduct  of  the  prosecuting  attorney  in 
his  closing  speech ;  the  Insntilciency  ot  the 
evidence  to  sustain  the  verdict;  the  ille- 
gality of  tbe  verdict. 

1.  In  our  opinion,  the  court  erred  in  not 
granting  a  new  trial  because  of  the  evi- 
dent prejudice  of  the  Juror  Lynch.  Jury 
trials  would  have  little  to  commend  them 
if  the  Jurors  ara  not  impartial  and  unprej- 
udiced. This  juror  ou  bis  voir  dire  had 
answered  that  he  stood  indifferent  be- 
tween tbe  state  and  the  defendant,  and 
yet,  before  he  had  heard  one  word  of  evi- 
dence, the  proof  is  overwhelming  that  be 
gave  exprtisslon  to  tbe  most  brutal  lan- 
guage In  regard  to  the  defendant.  The  ex- 
pression at  once  stamped  him  as  utterly 
unfit  to  pass  upon  the  guilt  or  innocence 
ot  a  party  on  trial  tor  a  grave  offense.  He 
does  not  deny  the  words  attributed  to 
him.  Tbe  defendant  at  once  brought  tbe 
matter  to  the  attention  ot  the  court,  so 
thnt  he  is  not  chargeable  with  any  laches 
in  this  regard.  In  State  v.  Rosa,  29  Mo. 
32,  a  new  trial  was  awarded  under  similar 
circumstances,  and  that  case  was  ap- 
proved in  State  v.  Breen,  69  Mo.  413,  and 
Rice  V.  State,  16  Ind.  298. 

3.  The  record  nowhere  discloses  that 
the  prosecutrix  was  an  unmarried  woman 
at  the  time  the  offense  Is  charged  to  have 
been  committed.  Without  doubt  it  was 
essential  to  a  good  indictment  in  this  case 
that  it  should  be  charged  that  defendant 
seduced  an  unmarried  woman.  The  legis- 
lature In  Its  wisdom  has  seen  fit  to  give 
protection  against  this  crime  to  unmar- 
ried women  alone.  1  Bisb.  Crim.  Proc. 
§§81,86,88;  State  v.  Hay  ward.  83  Mo.  299, 
and  cases  cited.  In  State  v.  MtClaaky, 
(Mo.  Sup.)  16  S.  W.  Rep.  611,  It  was  said. 
Judge  "Thomas  delivering  the  opinion: 
"There  wa's  uo  evidence  whatever  offered 
to  show  that  the  prosecutrix  wasa  woman 
ot 'good  repute,' and  in  such  case  there 
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can  be  no  conyfction  for  the  offense 
charged  agaloet  tlie  defendant  In  this 
case. "  The  iadlctnient  muBt  allege,  and 
we  think  the  better  doctrine  la  the  state 
mast  prove.  In  the  tlnit  Instance,  that  the 
woman  alleged  to  have  been  sedat-ed  Is  of 
"good  repute."  1  Bl»h.  Crim.  Proc.  SS 
1103-1105:  State  v.  Hlil,  91  Mo.  423,  4  8.  W. 
Hep.  121.  It  is  jOBt  as  essential  that  It 
should  appear  by  evidence  In  the  case  that 
the  female  was  an  nnmarrled  woman  as  It 
Is  to  show  she  Is  or  good  repute.  Without 
evidence  from  which  the  Jury  could  find 
this  esHentlul  fact  nuconvlctlon  canstand. 
We  know  of  no  presumption  that  a  wo- 
man Is  unmarried,  In  the  absence  of  any 
evidence  whatever  on  the  point.  The  ob- 
jection is  available,  not  only  because  the 
verdict  w»b  without  material  evidence  to 
sustain  it,  but,  wlthont  evidence,  this 
point  was  erroneously  submitted  tu  the 
Jury  In  the  instractions. 

8.  Counsel  for  defendant  ehallenges  the 
instractions  given  by  the  court,  first,  be- 
cause instraction  No.  I  did  not  require  the 
tacts  to  be  found  "beyond  a  reasonable 
donbt."  The  tenth  Instruction  defined 
"reasonable  doubt"  correctly,  and  gave 
defendant  the  full  benefit  of  tbe  presump- 
tion of  innocence. 

The  punishment  was  by  some  inadvert- 
ence misstated.  The  maximum  Is  five  years 
in  the  penitentiary,  not  seven.  However, 
no  barm  resulted  to  defendant  from  this 
oversight.  The  second  instruction  follows 
the  law  as  announced  in  this  court  In 
State  V.  Patterson,  88  Mo.  88,  and  subse- 
quently adhered  to  In  State  v.  Reeves, 
97  Mo.  668,  10  S.  W.  Rep.  841,  with  the  ex- 
ception that  we  think  the  court  Improp- 
erly defined  "good  repute."  "Good  re- 
pute" Is  synonymous  with,  and  only 
means,  "of  good  reputation."  The  re- 
marks of  Judge  Srbrwooo  In  State  v. 
Patterson  bad  reference  to  tbe  word  "  se- 
duce," and  not  "good  repute."  As  was 
well  said  by  Lrwis,  J.,  in  Com.  v.  Mc- 
Carty,  2  Pa.  Law  J.  851:  "It  is  possible 
for  a  female  to  enjoy  a  good  reputation 
Without  deserving  it,  and  it  Is  often  the 
case  that  a  bad  reputation  is  acquired  by 
imprudent  behavior  not  amounting  to 
positive  crime. "  We  see  no  reason  for  dis- 
turbing the  force  of  these  decisions. 

As  to  the  corroboration  necessary  to 
sustain  this  chargethe  court  instructed  as 
follows:  "The  jury  cannot  find  there  was 
a  promise  of  marriage  upon  tbe  evidence 
of  Nancy  M.  Wheeler  alune,  but,  under  the 
law,  her  evidence  as  to  the  promise  of 
marriage  must  be  corroborated, — that  Is, 
con flrraed,— either  by  other  direct  or  posi- 
tive evidence  as  to  the  promise  of  mar- 
riage, or  by  admissions  of  defendant  as  to 
his  engagrement  of  marriage,  or  by  facts 
and  circumstances  such  as  usually  attend 
an  engagement  of  marriage.  But,  where 
facts  and  circumstances  sacli  as  usually 
attend  an  engagement  of  marriage  are  re- 
lied upon  as  corroboration,  slight  and  In- 
different particulars  are  not  sufficient,  nor 
will  proof  of  attention  merely  be  suffi- 
cient, unless  from  Its  duration  and  con- 
stancy, and  from  the  acts,  convei-satiun, 
and  conduct  of  tbe  parties,  it  reasonably 
carries  conviction  to  the  mind  that  an  en- 
gagement of  marriage  exists,  and  that  tbe 


attention  is  not  merely  socta  as  migbt  be 
re  asonably  expected,  witboat  Impropriety, 
from  a  gentleman  towards  a  lady  wbose 
society  was  agreeable;  and  tbe  corrobo- 
ration of  the  prosecuting  witness  as  to 
tbe  promise  of  marriage,  whether  direct 
and  positive,  or  consisting  of  facts  and 
circumstances,  as  stated  above,  must  be 
something  more  than  sufficient  to  over- 
come the  oath  of  the  defendant  and  the 
legal  presumption  of  Innocence."  We 
think  this  very  clearly  Informed  the  Jury 
that  the  female  roust  be  corroborated  as 
to  the  promise  of  marriage,  and  the 
amount  of  evidence  that  was  required. 
We  find  no  other  errors  in  tbe  case.  Tbe 
Judgment  Is  reversed,  and  cause  remanded 
for  new  trial.    All  concur. 


State  v.  Dennisox. 

(Supreme  Court  of  XUsovrt,  DMtUm  No.  t. 
March  a,  1893.) 

Fblonioub  Assault — SsLr-DsFBTnB — Imntco- 
TiONS — Vbbdict  asd  Sbntbhcb. 

1.  Where  on  a  tzial  for  feloniona  assault  on  • 
oondactor  of  a  freight  train,  it  appean  that  psa- 
aengers  were  not  allowed  on  the  train;  that  wUla 
the  train  was  leaving  a  station  defendant,  hav- 
ing reftksed  to  get  off,  as  ordered  by  the  oondact- 
or, shot  the  latter  in  the  side,  Inflicting  a  seriqps 
wound:  that  tbe  conductor  struok  defendant 
with  a  lantern,  and  threw  him  from  the  train; 
and  the  evidence  as  to  which  began  the  assault, 
and  as  to  whether  the  train  was  moving  rapidly 
or  slowly,  was  conflicting, — an  Instruction  tha£ 
if  the  conductor  undertook  to  pat  defendant  off 
while  tbe  train  was  moving,  and  defendant  bad 
reason  to  apprehend  great  personal  in]vry,  and 
sbot  to  avert  such  injury,  then  the  ]ary  slioald 
acquit,  fairly  presented  tbe  i<>sne  of  self-defense. 

S.  Where,  ou  a  trial  for  felonious  assault, 
under  Rev.  St.  1889,  {  84H9,  the  Jurv  find  defend- 
ant guilty,  "as  charged  in  the  indtotment, "  and 
announce  that  10  are  in  favor  of  8  years'  impria- 
onment,  and  3  in  favor  of  a  fine  of  tlOO,  the  coort 
may  fix  the  punishment  at  8  years'  imprison- 
ment, under  Rev.  Bt  1889,  {  4230,  which  pro- 
vides that  where  the  Jury  find  a  verdict  of 
guilty,  but  fail  to  agree  on  the  punishment,  the 
court  shall  assess  and  declare  the  punishment 

Appeal  from  clrcalt  coart,  Iron  county; 
James  F.  Grrbn.  Judge. 

Charles  E.  Dennlsou  was  conricted  of 
felonious  assault,  and  nppeals.    Affirmed. 

J.  B.  Walker,  for  appellant.  Jobn  M. 
Wood,  Atty.  Qen.,  tor  the  State. 

Thomas,  J.  The  defendant  was  sen- 
tenced by  the  citcnlt  court  of  Iron  county, 
In  January,  1891,  to  Imprisonment  in  tlie 
penitentiary  for  a  term  of  two  years,  and 
the  case  is  now  before  this  court  on  de- 
fendant's appeal.  The  defendant  was  In- 
dicted tor  a  felouioos  assaolt,  ander  sec- 
tion .3489,  Rev.  St.  1889.  William  Botamler 
was,  on  the  5tb  day  of  May,  1890,  conduct- 
or of  a  freight  train  on  tbe  St.  Louis,  Iron 
Mountain  &  Southern  Railroad.  The  evi- 
dence on  tbe  part  of  tbe  state  tended  to 
show  that  passengers  were  not  permitted 
to  ride  on  this  train,  and,  for  that  rea- 
son, defendant  was  ordered  to  aret  off  at 
several  stations,  which  he  refused  to  du. 
The  train  finally  reached  Sabula,  in  Iron 
county,  and  pulled  onto  a  side  track,  and. 
wblle  It  was  standing  on  the  aide  track 
tbere,  Conductor  Bobmler  orderad  defend- 
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ant  to  set  ofl.  and  take  a  passenger  train 
that  would  be  along  In  a  short  time, 
which  tie  refused  to  do.  The  train  was 
started  on  Its  journey  north,  and,  while 
moving  YPry  slowly,  the  conductor  again 
ordered  defendant  to  get  off,  which  he 
again  refused  to  do,  and  palled  a  pistol, 
and  fired,  the  ball  talcing  effect  in  Boh- 
mier's side,  inflicting  a  very  serioas  wound. 
The  condactor,  when  the  pistol  was 
4lrawn,  strncic  defendant  with  bis  lantern, 
the  shot  and  blow  being  almost  slmnlta- 
nenna.  The  condnctor  then  threw  defend- 
ant ofl  the  car,  after  which  defendant  fired 
at  least  two  morn  shots  at  him.  The  evi- 
dence on  the  part  of  the  defendant  tend- 
ed to  show  that  the  conductor,  with  the 
assistance  of  two  brakeman,  after  inform- 
ing him  that  he  could  not  ride  on  that 
train,  imdertooic  to  pat  him  off  while  the 
train  was  in  rapid  motion ;  thnt  the  con- 
dactor struck  him  with  a  lantern,  and 
knocked  him  down  between  two  cars;  be 
got  back  on  another  car,  when  be  pulled 
bis  plHtol.and  shot  backoverbis  shoulder, 
Bohraier  then  having  hold  of  him,  and 
Immediately  the  latter  threw  him  ofl  the 
train,  which  caused  an  injury  tu  his  back, 
which,  it  seems,  was  not  very  serious, 
however.  He  walked  to  a  station,  and 
t>oarded  a  passenger  train,  on  which  he 
was  arrested  for  this  crime. 

1.  The  court  authorised  the  Jury,  by  its 
instructions,  to  convict  defendant  of  a  fe- 
lonious assault,  under  section  .S489,  supra, 
or  of  a  felonious  wounding,  ander  section 
3491.  or  to  acquit  him  on  the  ground  of 
Relf-defense.  The  court  told  the  jury  that. 
H  the  conductor  undertook  to  put  defend- 
ant ofl  the  train  while  in  motion,  and  de- 
fendant had  reasonable  cause  to  appre- 
hend great  personal  Injury  to  himself  from 
said  condnctor  in  thus  attempting  to  put 
him  ofl.  and,  to  avert  such  apprehended 
Injury,  he  flred  the  shot,  then  they  would 
acquit  him.  This  presented  to  tbe  jury  the 
issue  of  Relf-defense  as  fairly  as  defendant 
could  reasonably  ask.  The  Jury  evidently 
(lid  not  give  credence  to  his  version  of  the 
diflicnlty. 

2.  The  Jury  returned  this  verdict:  "We, 
tbe  jurors,  find  the  defendant  guilty,  as 
-ch  a  reed  In  the  Indictment.  Ten  are  in  fa- 
vor of  a  two  years'  penitentiary  sentence, 
and  two  (2)  are  in  favor  of  one  hundred 
dollars  (flOO)  fine."  This  was  receired, 
over  the  objection  of  the  defendant,  and 
thereupon  the  court  discharged  the  jury, 
and  fl.\ed  the  punishment  of  defendant  at 
Imprisonment  in  the  penitentiary  for  a  pe- 
riod of  two  years.  The  jury  having  found 
a  verdict  of  guilty,  and  having  failed  to 
aKi'ee  on  the  punishment  to  be  Inflicted  on 
defendant,  the  court  was  expressly  au- 
thorized to  pursue  the  course  it  did,  by 
section  4230,  Bev.  St.  1S?9,  which  provides 
that,  "where  the  Jury  find  a  verdict  of 
guilty,  andlafl  to  agree  on  the  punishment 
to  be  inflicted,  or  do  not  declare  such  pun- 
ishment by  their  verdict,  or  assess  a  pun- 
ishment not  authorised  by  law,  and  in  all 
cases  of  judgment  by  confession,  the  court 
shall  assess  and  declare  the  punishment, 
and  render  judgment  accordingly;"  and 
therefore   no   error  in   this    respect  was 

-committed.    It  seems  defendant  had  a  fair 
trial,  both  as  to  the  issues  of  law  and 


fact.  The  evidence  Justified  the  verdict, 
and  tbe  judgment  will  be  affirmed.  All 
concur. 


Frank  v.  Carutbbrs. 

(Sfupreme  Court  of  MU»ow%  DioMon  No.  1. 
March  9,18Ba.) 

BSTOPPIL  BT  DBKD— S4LI  rOB    T;iXB8— PUBOKASB 
BT  FOBXIB  QkaHTOE. 

1.  Where  s  person  conveyed  to  his  children, 
by  general  warranty,  land  on  which  he  had  per- 
mitted the  taxes  to  remain  nnpaid,  and  after- 
wards the  land  was  sold  to  pay  the  taxes,  and 
was  porobased  by  him,  inch  porohase  was  bat  • 
payment  of  the  taxes,  and  an  entire  extingaish- 
ment  of  tbe  tax  title. 

3.  The  result  would  be  the  same  where  tbe 
father  reporchased  the  land  from  one  who  had 
bought  It  at  the  Judgment  sale. 

8.  Those  claiming  nnder  a  mortgage  executed 
by  tbe  father  after  the  sale  to  satisfy  the  taxes 
cannot,  in  ejeotment  against  the  lessee  of  the 
ohUdren,  attack  the  deed  to  the  children  on  the 
ground  that  it  was  a  volontarr  one. 

Appeal  from  circuit  court,  Jasper  coun- 
ty; M.  O.  McGrboor,  Judge. 

Ejectment  by  Abraham  Frank  against 
W.  P.  Carnthers.  Judgment  for  defend- 
ant.   Plaintifl  appeals.    Affirmed. 

Fmok,  Dawson  A  Oarvia  and  MeBeX' 
nolds  A  HalHbttrtOB,  for  appellant. 
Tbomaa  A  Hackney,  for  respondent. 

Macparlanb,  J.  This  suit  Is  ejnctment 
to  recover  possession  of  the  E.  ^  N.  E.% 
section  21,  township  28,  range  29,  In  Jas- 
per county.  Judgment  was  for  defendant, 
and  plaintifl  appealed. 

On  the  5th  day  of  ISeptember,  1877,  Will- 
iam .T.  Swindle,  wbo  is  the  common 
sonrce  of  title,  conveyed  the  land  to 
Timothy  Swindle,  Mary  A.  Swindle,  Har- 
vey F.  Swindle,  William  B.  Swindle,  and 
Mary  MrNala.  by  deed  containing  tbe 
statutory  words,  "grant,  bargain,  and 
sell,*  and  also  covenants  of  general  war- 
ranty. These  grantees  were  the  children 
of  the  grantor,  and,  while  the  considera- 
tion named  in  the  deed  was  fSOO,  the  evi- 
dence showed  the  conveyance  to  have 
been  voluntary.  At  the  date  of  this  deed 
the  grantor  hud  suflered  the  tuxes  tor  the 
years  1874  and  1S76  to  remain  unpaid,  and 
they  were  a  lien  and  a  charge  on  the  land. 
Under  a  Judgment  npon  these  taxes,  in 
which  all  said  grantees  wpre  made  defend- 
ants, the  land  was  sold,  and  purchased  by 
one  Baler,  for  50  cents,  and  to  whom  it 
was  conveyed  bv  sheriff's  deed.  On  the 
24th  day  of  August,  1882,  a  lease  of  the 
property  for  a  term  of  five  years  was 
made  to  defendant,  Carnthers.  This  lease 
was  written  by  Timothy  Swindle,  and 
was  signed  by  him,  "W.  J.  Swindle  and 
sons. "  On  the  lAth  of  March,  1883,  Buler, 
by  quitclaim  deed,  conveyed  tbe  land 
back  to  William  J.  Swindle,  for  an  express 
consideration  of  f  10.  On  March  30,  1883, 
W.  J.  Swindle  executed  and  delivered  to 
A.  Frank  &  Sons  a  mortgage  on  the  land, 
with  power  of  sale,  to  secure  a  debt  of 
$786.  Dnder  this  mortgage  the  land  was 
sold  and  conveyed  to  plaintiff,  and  upon 
this  conveyance  he  relies  for  title.  It  will 
be  seen  that  both  parties  claim  title  under 
deeds  from  William  J.  Swindle.  If  the  com- 
mon grantor  acquired  the  title  by  bis  pur- 
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chase  througli  the  Judgment  sale  and 
conveyance  tur  taxen,  then  plaintiff  ac- 
quired the  title  under  the  oiurtgage  anil 
deed  of  lorecloaure.  The  first  question  Is, 
then,  whether  William  J.  Swindle  was  es- 
toppipd,  by  his  previous  deed  to  his  chil- 
dren, to  assert  a  title  derived  through 
the  sabsequent  sale  for  taxes. 

1.  It  la  very  clear,  and  a  well-settled 
principle  ot  equity,  that  no  one  sbonld  be 
allowed  to  gain  advantage  to  himself 
through  hla  own  neglect  of  duty.  The 
taxed  (or  two  years  were  charges  upon 
the  land  when  the  conveyance  was  made 
to  the  children  of  the  grantor,  and  which 
he  was  under  both  legal  and  moral  obli- 
gation to  discharge,  The  law  would  be 
Justly  "chargeable  with  connivance  at 
fraud  and  dishonesty"  to  permit  the 
grantor  to  take  advantage  of  his  own  de- 
linquency (or  the  purpose  o(  wresting  from 
his  grantees  the  property  already  conveyed 
to  them.  In  such  cases  the  law  is  well 
settled  that  the  purchase  shall  operate  as 
payment  of  the  tax,  and  nothing  more. 
Cooley,  Tax'n.  (2d  Ed.)  601;  Desty,  Tax'n, 
229,  and  authorities  cited. 

2.  The  grantor  could  with  no  more 
right  or  equity  purchase  at  second  hand 
from  another,  who  had  bought  at  public 
sale,  than  he  could  himself  havepurchased 
at  such  sale.  In  such  case  the  purchase 
operates  as  a  redemption  from  the  tHx- 
sale,  and  an  entire  extingnlsbment  of  the 
tax-title.  Cooley,  Tax'n,  603,  and  author- 
ities cited. 

3.  Plaintiff  insists  that  the  deed  to  the 
grantor's  children  was  voluntary,  having 
no  valuable  consideration  to  support 
it,  and  the  grantees,  defendant's  lesson, 
were  not  in  a  position  to  invoice  the  equi- 
table principle  of  estoppel  to  protect  them. 
We  are  able  to  see  no  good  reason  why 
equity  would  not  lend  Its  aid  to  uphold 
a  gift  from  parent  to  children  as  readily 
as  to  protect  a  purchaser  (or  value.  3 
Herm.  Estop.  736.  Plaintiff  occupies  no 
better  situation  than  his  grantor  occu 
pled  before  the  execution  of  the  mort- 
gage. All  the  deeds  affecting  the  title  to 
this  land  were  on  rucord,  and  plaintiff, 
when  he  purchased,  had  constructive  no- 
tice that  his  grantors  had,  some  10  years 
before,  conveyed  the  land  by  deed  of  gen- 
eral warranty;  that  previous  tosuch  con- 
vey a  nee  he  bad  suffered  taxes  to  accumu- 
late, and  become  h  charge  on  the  land; 
and  that,  through  bis  neglect,  the  land 
bad  been  sold  to  a  third  party,  under 
wbom  he  claimed.  Plalutlff  was,  there- 
tore,  a  purchaser  with  fnll  notice  of  the 
rights  ot  his  grantor.  Mason  v.  Black,  87 
Mo.  329;  Haseurltter  v.  Klrchhoffer,  79  Mo. 
239.  It  has  long  been  the  settled  law  In 
this  state  that  "a  voluntary  conveyance, 
as  to  subsequent  creditors,  although  the 
party  be  embarrassed  at  the  time  of  the 
execution,  is  not  fraudulent  perse  as  to 
them;  but  the  fact  whether  It  Is  fraudu- 
lent or  not  Is  to  be  determined  from  all 
the  circumstances. "  Pepper  v.  Carter,  11 
Mo.  542;  Payne  v.  Stanton,  59  Mo.  158.  It 
is  true  the  records  of  the  courts  of  Jasper 
county  show  three  Judgments  against  the 
grantor,  William  J.  Swindle,  agKregatlng 
91.300,  bearing  date  respecMvuly  In  1871, 
1874,  and  1875,  the  last  of  them  being  two 


years  before  the  voluntary  conveyance. 
The  abstracts  of  records  furnished  us  do 
not  show  that  these  Judgments  were  not 
satisfied  at  the  date  of  the  conveyance. 
The  Judgment  creditors  are  not  complain- 
ing, and,  whether  satisfied  or  not,  the  ex- 
istence of  these  Judgments,  under  the  cii^ 
cumstances,  was  not  sufficient  per  se  to- 
raise  a  presumption  of  actual  fraud  in  fa- 
vor of  these  mortgagees,  who  were  subse- 
quent purchasers,  and  under  wbom  plain- 
tiff claims.  Under  the  evidence,  the  Judg- 
ment was  properly  for  defendant,  and  it  is 
affirmed.    All  concur. 


KOONTS  V.  OWKNS  ot  al. 

(Supreme  Court  of  AfUiouri,  DMtion  Jfo.  f. 
Ilarch  a,  1S93.) 

BQUITT— RlFOBIIATION  OF  DbBD— WlTHSSSSS— 
PBiVII/BSBD  C!OMMUNICATIONS. 

1.  The  description  in  a  dead  will  not  be  re- 
formed for  mistake  unless  the  evidence  is  most 
clear  and  convincing. 

3.  Communications  made  to  a  lawyer  em- 
ployed to  draw  a  will,  relative  to  the  amount  of 
land  which  the  testator  intended  to  convey  by  a 
certain  deed  theretofore  ezeonted,  are  not  adinis- 
Bible  in  a  suit  to  reform  tlie  deed  after  the  tes- 
tator's death,  on  the  ftround  of  mistake. 

8.  Where  a  person  conveys  land  to  his  daugh- 
ter, and  after  his  death  the  daughter  sues  toliava 
the  deed  reformed  for  mistake,  and  offers  evi- 
dence to  show  that  she  had  advanced  money  to 
her  father,  and  that  the  loan  was  tbe  considera- 
tion for  the  deed,  it  is  proper  to  show  that  ail 
her  demands  had  been  probated  and  paid. 

Appeal  from  circuit  court,  Jasper  coun- 
ty; M.  Q.  McOrgoob,  Judge. 

Suit  by  Mamie  Koonts  against  Francis 
M.  Owens  and  others  to  correct  a  mistake 
in  a  deed.  From  a  Judgment  denying  tbe 
relief,  plaintiff  appeals.    Affirmed. 

B.  O.  Brown,  for  appellant.  T.  B. 
Uaugbawout,  for  respondents. 

Oantt,  P.  J.  This  Is  a  suit  in  equity 
begun  In  the  circuit  court  of  Jasper  county 
by  Elizabeth  A.  Sweet,  formerly  Hants, 
to  correct  an  alleged  mistake  in  a  deed 
to  certain  lands  in  that  county,  by  Jere- 
miah Stoat,  now  deceased,  to  said  Elisa- 
beth Sweet,  on  3d  day  of  April,  1884. 
Since  this  appeal  was  taken,  Mrs.  Sweet 
has  died,  and  Mamie  Koontc,  the  sole  heir 
of  Mrs.  Sweet,  has  been  substituted  as 
appellant  herein.  The  defendants  Francis 
M.  Owens  and  her  husband,  David  U. 
Owens,  Francis  Folger  and  her  husband, 
Anson  Fulger,  William  Stout  and  George 
Stout,  appearing  by  their  attorneys,  an- 
swered, deuylngtbe  alleged  mistake  in  the 
descrlptluu  uf  said  real  estate,  and  for 
further  defeuse  alleged  that  Jeremiah  K. 
Stout,  at  the  time  of  making  said  dend. 
was  mentally  incnpacltatedfrom  transact- 
ing business,  and  that  the  said  Elizabeth 
A.  bad  obtained  the  deed  in  question  by 
the  exercise  of  an  undueinflueuce  over  him. 
The  reply  to  the  separate  answer  of 
Francis  M.  Owens  et  al.  was  a  general 
denial  as  to  the  new  matter  therein  con- 
tained. The  defendant  Mary  M.  Kecurds 
filed  her  answer  consenting  that  the  deed 
might  be  corrected  and  reformed  as 
prayed  In  the  petition,  and  the  detendanta 
Susan  K.  and  H.  E.  Bradbury  also  filed  a 
like  answer  consenting  that  Judgment  be 
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rendered,  correcting  and  rerormlni;  said 
deed;  the  detentlant  Sarah  C.  Ulte  and 
her  haitband,  Urin  Ulte,  althooith  duly 
Marred  with  process,  made  default.  The 
■rase  was  tried  before  the  court  In  Novem- 
ber. 1K8U,  and  resulted  In  a  JudKonent  di- 
veotlnfc  title  from  Mary  M.  BecurOs  and 
Susan  K.  Bradbury  to  said  real  estate, 
and  investing  same  Id  said  Elicabeth  A., 
and  a  diiimlssal  of  the  hill  as  to  the  other 
defendants,  from  which  Judjziraent  Elisa- 
beth A.  appealed  to  this  court.  The  evi- 
dence shows  that  Jeremiah  8tont  was  a 
German.  He  removed  tu  Jasper  connty 
in  1869.  His  brother-in-law  Hannawult, 
and  his  aon-ln-law  Owens,  and  he  pur- 
ebaaed  80  acres  of  land  together^  and  after- 
wards divided  It.  In  time  he  became  the 
owner  of  Hannawnlt's  share  also,  and 
tills  gave  him  49  acres.  He  afterwards 
bought  55  acres  adjoininfr.  The  land  lies 
some  six  or  seven  miles  from  Carthage, 
and  is  reasonably  worth  fiiO  per  acre. 
His  wUte  died  ahont  Ist  November,  1877. 
At  that  time  the  plaintiff  was  living  in 
Carthage.  She  was  a  widow  with  one 
child,  the  present  appellant  here.  She 
owned  a  small  residence  in  Carthage,  and 
kept  boarders  for  a  living.  Alter  her 
mother's  death  Mrs.  Hauts  rented  her 
house  for  some  $8  per  month  and  went  to 
live  with  her  father  oo  the  farm.  The 
evldenre  tends  to  show  he  had  the  ordi- 
nary amount  of  stock,  and  provided  well 
for  his  household.  In  1884  be  built  a  new 
honse  on  the  farm,  which  cost  him  some 
91.200  or  $1,600.  He  mortgaged  the  56 
acres  for  $800,  and  the  weight  of  the  evi- 
dence tends  to  prove  that  Mrs.  Hauts 
borrowed  $500  un  her  house,  and  loaned 
it  tu  her  father.  In  1884  he  made  her  a 
deed  to  an  undivided  one-third  of  the  40 
acres  or  "home  tract."  This  deed  was 
acknowledged  April  3, 1884,  and  recorded 
May  5,  1884.  Two  years  later  the  old 
Kentlenian  died,  at  the  advanced  age  of 
HO  years.  His  estate  was  Anally  settled 
May.  1888.  He  left  a  will  of  date  April  6, 
1SS4.  which  was  duly  probated,  which  is 
as  follows:  First,  to  Mrs.  Hants  he  be- 
4iaeathed  his  single  bnggy  ana  harness 
and  his  bay  mare  and  one  cow ;  second, 
to  his  grandson  Qeorge  Stout,  $300; 
third,  the  remainder  of  his  estate  to  be 
divided  t>etween  his  heirs  share  and  share 
alike,  making  the  heirs  of  his  deceased 
noa.  Christian  Stout,  share  the  same  in- 
terest that  he  would  be  entitled  to  if  liv. 
iniE.  "except  that  I  will  that  my  daughter 
Sarah  K.  Bradbury  have  $250  less  than 
the  other  heirs,"  and  that  his  daughter 
Klisabeth  Hauts  take  only  the  proiierty 
hereinabove  described.  The  parol  evi- 
dence on  the  part  of  plaintiff  tended  to  show 
that  Jeremiah  Stout  directed  thescrlvener 
Tower  t<i  convey  the  whole  of  the  "home 
tract  "to  Mrs.  Hauts,  and  that  he  had  made 
declarations  to  the  various  witnesses  that 
be  bad  given  ner  the  49  acres.  PlaintifT 
alao  offered  to  prove  b.v  E.  K.  Wheeler,  an 
attorney  at  law.  that  on  the  day  he  drew 
tbe  last  will  of  Jeremiah  Stout,  In  the 
aprfug  or  summer  of  1884,  said  Stout 
atated  to  said  witness  Wheeler,  "that  be 
had  conveyed  the  home  place  to  Mrs. 
Hants:"  that  she  bad  lonneil  him  money, 
and  he  conveyed  her  this  place  to  secure 
v.l8s.w.no.l2— 59 


her  for  the  money  so  borrowed.  Tbis 
evidence  was  excluded,  and  plalntitt  duly 
excepted.  The  evidence  for  defendantM 
tended  as  strongly  to  prove  that  the  old 
genetleman  bad  said  that  Tower  had 
endeavored  to  get  him  to  convey  all  of 
the  home  place  to  his  daughter  Mrs. 
Hauts,  but  be  refused.  The  evidence  also 
showed  that  Mrs.  Hauts  bad  her  debt  of 
$500  probated  nijainst  her  father's  estate, 
and  with  this  allowance  and  other 
moneys  she  had  purchased  the  56  acres. 
Plaintiff  excepted  to  the  action  of  the 
court  Id  admitting  the  will  and  settle- 
ments In  evidence. 

1.  That  it  is  perfectly  competent  for  a 
court  of  equity  to  correct  a  mistake  made 
in  tbe  descriptiou  of  land  in  a  deed  no 
one  will  now  question.  But  it  is  equally 
clear  that  the  authorities  all  require  that 
tbe  parol  evidence  of  tbe  mistake  muflt  be 
"  most  clear  &nd  convincing. "  "  Courts  of 
equity  do  not  grant  the  high  remedy  of 
reformation  upon  a  probability,  nor  even 
upon  a  mere  preponderance  of  evidence, 
but  only  a  certainty  of  the  error."  1 
Story,  p:q.  Jnr.  §§  157-161:  Pom.  Bq.  Jur. 
§  859;  TeuHon  v.  Insurance  Co.,  40  Mo.  83; 
State  V.  Frank,  51  Mo.  98. 

2.  There  was  no  error  In  excluding  the 
evidence  of  Wheeler.  The  evidence  shows 
that  the  deceased.  Stout,  consulted  Wheel 
er,  as  his  attorney.  It  was  proposed  to 
be  a  confidential  communication  made 
by  the  client  to  bis  attorney.  If  the  com- 
muuications  made  by  a  man  to  bis  attor- 
ney in  the  privacy  of  his  office.  Just  on  tbe 
eve  of  finally  disposiog  of  all  his  worldly 
goods,  when  be  must  have  his  property  In 
mind  and  desires  to  know  tbe  effert  of  his 
devises,  are  admissible,  then  the  rule  has 
little  to  commend  it.  "The  cases  to  which 
we  are  cited  by  counsel  for  appellant  are 
those  where  tbe  communications  were 
mnde  publicly,  and  were  In  nu  sense  con- 
fidential. The  evidence  offered  Is  not  of 
that  character.  "No  legal  adviser  is  per- 
mitted, whether  during  or  after  the  ter- 
mination of  his  employment  as  such,  un- 
less with  his  client's  express  consent,  to 
disclose  any  communication,  oral  or  doc- 
umentary, made  to  him  as  such  legal  ad- 
viser by  or  on  behalf  of  bis  client,  during, 
in  the  coume,  and  for  the  purpose  of  his 
employment,  whether  In  reference  to  any 
matter  as  to  which  a  dispute  has  arisen 
or  otherwise,  or  to  disclose  any  advice 
given  by  him  to  bis  client  during,  in  the 
course,  and  for  the  purpose  of  such  em- 
ployment."  Steph.  Dig.  Ev.  art.  116; 
Cross  V.  Biggins,  50  Mo.  885;  Hull  v. 
Lyon,  27  Mo.  570.  Here  tbe  attorney  was 
consalted  and  employed  to  draw  a  will 
which  would  pass  two-thirds  of  the  prop- 
erty in  question.  The  offer  Is  to  permit 
bim  now  to  testify  to  a  state  of  facts 
which  would  destroy  the  practical  effect 
of  bifi  own  proteHstonal  work. 

3.  But  there  was  no  error  In  excluding 
this  offer  for  another  reason.  Tbe  evi- 
dence, if  admitted,  would  only  have 
shown  that  Jeremiah  Stout  was  mort- 
gaging this  farm  for  tbe  money  advanced 
him  by  his  daughter.  The  evidence  is 
abundant  that  tbe  loan  for  which  said 
mortgage  was  to  bave  been  given  has 
been  fully  satisfled  by  allowance  and  pay- 
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ment  ont  of  the  estate  since  tbe  old  man's 
death.  Soch  evidence  woald  have  no 
tendency  whatever  to  prove  tbe  allega- 
tions ol  the  petition.  The  case  made  in 
tbe  petition  was  an  absolute,  uncondi- 
tional deed.  This  offer  was  merely  to 
prove  a  mortgagre. 

4.  There  was  no  error  in  admitting  the 
allowance  and  the  settlements.  Their 
purpose  was  to  show  that  Mrs.  Hants 
proved  up  all  her  detnandM,  and  they  were 
paid  out  of  her  father's  estate.  She  had 
charged  and  offered  evidence  that  she  had 
advanced  her  father  money,  and  that  her 
deed  was  for  a  valuable  consideration. 
This  evidence  tended  to  show  she  had  been 
repaid  all  her  money,  and  this  loan  was 
not  tbe  consideration  of  her  deed.  It 
seems  clear  that  the  deed  was  a  gift,  and 
so  intended  by  the  father. 

6.  The  circuit  court  bad  all.tbe  witnesses 
before  it.  The  Issue  was  one  requiring 
clear,  strong,  cogent,  and  conTiucing  evi- 
dence. We  do  not  think  the  facts  would 
Justify  this  court  in  Interfering  with  Its 
finding.  The  very  character  of  the  de- 
scription—tbe  use  of  the  words"  undivided 
one-third"  twice  in  the  same  conveyance 
—was  slgniUcant.  It  does  not  bear  tbe 
ear-marks  of  a  carelessly  drawn  convey- 
ance. Tower  did  not  take  tbe  precaution 
to  ask  bow  many  acres  tbe  father  was 
coDTeying  to  his  daugbter.  Uis  memory 
now  is  that  he  desired  to  convey  the 
whole  of  the  "home  tract."  It  is  very 
strange  that  an  experienced  conveyancer, 
encountering  the  expression  "undivided 
third"  twice,  never  once  asked  himself  or 
the  old  man  whether  thlx  "undivided 
third  "  included  the  whole.  This  deed  was 
put  to  record  at  once.  It  remained  two 
years  and  during  the  remainder  of  the 
father's  life  unqaestioned.  He  remained 
the  ostensible  owner  of  tbe  whole  tract. 
Upon  the  whole  rase  we  think  tbe  proof 
ought  to  have  been  very  strong  to  change 
this  conveyance.  The  learned  judge  was 
justified  in  finding  that  there  was  not 
sufficient  evidence  to  overturn  this  con- 
veyance. Deeds  executed  with  all  the 
formality  of  the  la  w  and  placed  of  record 
ought  not  to  be  disturbed  for  slight  or 
ansatisfactory  reasons.  The  judgment  Is 
affirmed.    Ail  concur. 


Georqb  et  a/.  ▼.  8tatk,  to  Use  of  Pat- 
terson. 

{Supreme  Court  of  Arkansas.    March  19,  1S93.) 

OUABDIAIC  AND  WlRD— FlIfAL  SirTLBICEirr-:- 
ISSTBDOnONS. 

1.  In  sn  action  against  plaintlfTs  former 
soiirdian  and  the  sureties  on  bU  bond  to  recover 
we  amount  sbowa  to  be  due  plaintiff  by  tbe 
guardian's  final  settlement,  where  the  guardian 
alleged  tbat  he  had,  after  tbe  conflrmation  of 
■neb  final  settlement,  paid  to  plaintiff  all  that 
was  dun  her,  it  was  error  for  the  court  to  read 
to  the  jury  sections  of  Mansfield's  Digest  relat- 
ing to  expenditures  by  a  guardian  in  the  mainte- 
nance and  education  of  his  ward,  to  loans  by  tbe 
guardian  of  tbe  ward's  money,  and  bow  tbe 
guardian  may  avoid  liability  therefor,  and  to 
settlements  by  guardians,  and  how  they  shall 
procure  their  discharge,  and  the  property  tbey 
shall  turn  over  to  their  wards  on  the  ceasing  of 
their  guardianship. 

SI.  Whara  ths  final  settlement  Of  a  guardian 


was  approved  by  the  probate  court,  and  aft«r- 
words  an  order  Is  made  in  that  court  that  tbe 
guardian  pay  his  ward  tbe  amoont  tonsd  due  at 
snob  settlement,  the  guardian  may,  in  an  action 
to  recover  auch  amount,  show  that  ha  iias  paid 
It  in  full  or  in  part. 

Appeal  from  circuit  court,  JeOerson 
county;  John  M.  Eluott,  Judge. 

Action  by  the  state,  to  the  use  of  Josdah 
Patterson,  against  Thomas  M.  George 
and  others.  Judgment  for  plaintiff.  De- 
fendants appeal.    Reversed. 

Bell  &  Brtdnea,  for  appellants.  N.  T. 
White,  for  appellee. 

HuoRBS,  J.  Tbe  appellee,  Josiab  Pat- 
terson, (neeNlchol,)  and  her  husband,  W. 
E.  Patterson,  brought  this  suit  against 
the  appellant  Thomas  M.  George  and  the 
sureties  on  the  bond  of  the  said  Thomas 
M.  George  as  guardian  of  the  said  Josiab 
NIchol  to  recover  f  1,916.78,  shown  to  be 
due  her  by  tho  third  annual  and  final  set- 
tlement of  said  George  as  such  guardian, 
filed  In  the  probate  court  of  JeOemon 
county  on  the  5tb  day  of  July,  1886,  which 
settlement  was  confirmed  at  the  October 
term  of  said  court  In  the  same  year.  The 
ward,  Josiah  Nichol,  arrived  at  full  age  on 
tbeHth  day  of  March,  1H87.  AttheJanuary 
term  of  the  probate  court  in  18!S9  an  order 
was  made  directing  ber  guardian  to  pay 
over  to  her  tbe  f  1,916.78  found  by  said  set- 
tlement to  be  dueher.  These  facta  are  ail 
set  up  In  tbe  complaint.  The  appellee, 
George,  In  bis  answer,  admitted  tbat  the 
settlement  was  made  and  confirmed  as 
set  out,  and  also  admitted  that  the  order 
for  paymnnt  was  made  as  stated,  but  stat- 
ed that  the  same  was  made  without  no- 
tice to  him,  and  in  bis  absence,  and  with- 
out his  knowledge,  and  denied  his  liability 
for  the  sura  claimed  or  any  other  amount. 
He  also  stated  in  his  answer  that  prior  to 
August  16, 1887,  he  had  loaned  the  money, 
by  consent  of  Joslnh  Patterson,  to  her 
sisters,  as  follows:  To  Maud  Nichol, 
9971.32;  to  Lytic  Nichol, fS38.34.— and  had 
taken  their  notes  for  tbe  amounts,  paya- 
ble to  JoBiah  Nichol ;  tbat  on  the  16th  of 
August,  1887,  he  bad  a  settlement  with 
Josiah  Nichol,  and  at  her  request  turned 
over  to  her  the  two  notes  in  full  pa.yment 
of  so  much  as  they  wereglvenfor.aDd  that 
for  the  balance  he  had  claims  against  ber 
for  money  paid  to  and  for  her.  which 
she  recognized ;  and  tbat  he  paid  over  to 
her  all  tiiat  was  due  her.  Appellee  denied 
the  counter-claim  of  the  appellant.  A  ver- 
dict was  returned  for  the  appellee,  and 
judgment  was  rendered  thereon  for  $2,301.- 
89.  Appellant  moved  for  a  new  trial, 
which  was  denied,  to  which  he  excepted, 
and  appealed. 

There  was  evidence  tending  to  snpport 
the  contention  of  the  plaintiff,  (the  appel- 
)ee,>  and  there  was  evidence  tending  to 
supporttbe counter-claim  of  the  appellant. 
Thomas  M.  George  testified  that  the  mon- 
ey loaned  to  Maud  and  Lytie  Nichol,  for 
which  the  notes  were  given,  was  to  enable 
them  to  pay  their  proportion  of  the  cost 
of  a  levee  which  he  erected  to  protect  his 
wife's  land  and  tiie  lands  of  Maud  and 
Lytie  from  overfiow,  and  was  by  him  ex- 
pended for  that  purpose.  There  was  tes- 
timony for  tbe  appellee  that  the  monej 
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was  not  expended  In  hnllding  the  levee, 
and  that  Maud  and  Lytle  received  none 
of  it,  and  that  It  was  not  expended  for 
their  benefit.  The  testimony  for  the  ai>- 
pellee  tended  to  show  that  Joaluh  Nicbol 
bad  directed  George,  her  Koardian,  to  de- 
liver to  Maud  and  Lytle  the  notes  execut- 
ed by  thern  respectively,  as  gifts  to  them, 
on  condition  only  that  Josiah  became  a 
nun  in  the  Catholic  chnrcfa,  which  she 
contemplated,  but  afterwards  abandoned, 
and  married;  and  tbatthe event  upon  the 
occurrence  of  which  alone  George  was  to 
deliver  the  notes  to  Maud  and  Lytle  had 
uever  transpired ;  that,  If  Joalah  did  not 
become  a  nun,  Guorgo  was  to  pay  her  the 
amount  of  these  notes;  that  George  had 
delivered  these  notes  to  Maud  and  Lytie, 
and  that  they  bad  not  paid,  but  destroyed, 
tbem.  The  first  error  insisted  upon  In 
the  motion  for  new  trial  la  that  the  court 
read  to  the  Jury,  as  part  of  the  law  In  the 
case,  sections  8501,  8512,  8514.  8617,  8582, 
3633,  8584,  and  3535  of  Mansfield's  Digest. 
The  second  ground  of  the  motion  for  new 
trial  was  that  the  court  erred  In  giving  In- 
struction No.  2,  asked  for  by  the  plaintiff. 
Tbe  third  ground  of  the  motion  was  that 
the  court  erred  In  giving  the  third  instruc- 
tion asked  for  by  the  plaintlfl.  Section  8501 
of  Mansfield's  Digest  relates  to  expendi- 
tures byagaardlanlntbemalntenanceand 
education  of  the  ward.  Sections  3512, 8514, 
and  8617  relatetotbe  loaning  by  theguard- 
ian  of  the  ward's  money,  and  bow  the 
guardian  may  avoid  liability  therefor. 
Sections  from  3532  to  8636,  inclaelve,  relate 
to  settlements  by  guardians,— how  they 
shall  procure  their  discharge,  and  the 
property  they  shall  turn  over  to  their 
wards,  upon  the  ceasingof  tbeirguardlan- 
sblp.  None  of  these  sections  seem  to  have 
any  application  to  this  case,  and  were  cal- 
culated only  to  confuse  and  mislead  the 
jury,  and  it  was  error  to  read  them  to  the 
jnry.  for  which  the  case  must  be  reversed. 
Tbe  real  and  only  question  In  the  case  Is 
a  question  of  fact,  and  that  la  whether  Jo- 
slah  Nichol,  the  appellee,  after  she  arrived 
at  full  age,  accepted  the  notes  of  Maud 
and  Lytie  Nichol  in  satisfaction  of  the  ap- 
pellant's (George's)  liability  as  her  guard- 
ian to  her  for  tbe  amountshown  to  bedue 
ber  by  bis  settlement  as  such  guardian, 
confirmed  In  October,  1886.  The  ward  be- 
came of  full  age  on  the  8th  day  of  March, 
1887,  when  tbe  guardianship  ceased,  ex- 
cept for  purpose  of  settlement.  Mansf. 
Dig.  9  85S2.  Tbe  last  settlement  of  the 
gnardian  was  approved  by  the  probate 
court  in  October,  1880.  About  three  years 
afterwards — In  1889 — an  order  was  made 
In  the  probate  court  that  Geory:e,  the 
former  guardian,  pay  to  Joslah  Patterson 
tbe  f  1,916.78  found  due  her  at  the  settle- 
ment confirmed  In  Dctober,  1886.  George 
might  show,  notwithstanding  this  order, 
tbat  since  said  settlement  be  had  paid  his 
-ward  In  full  or  In  part,  and  discharged  his- 
liability  to  her  to  tbe  extent  of  his  pay- 
ment. The  order  did  not  conclude  him, 
and  could  not,  as  to  this.  It  was  not  an 
adjudication  whether  the  guardian  bad 
paid  all  or  any  part  of  the  amount  found 
^ue  herattbeflnni  settlementof  theguard- 
ian,  confirmed  in  1886.  In  this  view  of  the 
case.  It  would  be  profitless  to  discuss  tbe 


Instructions.  For  the  error  Indicated  the 
Judgment  Is  reversed,  and  tbe  cause  Is  re- 
manded for  a  new  trial. 


Bell  et  al.  v.  Fbbqus. 

(Su}>reme  Court  af  Arkanseu.    March  5, 1SS3.> 

Has  Judicata— JuDeMBHT  sr  CospegsioK- 

TJSUBT. 

1.  One  who  has  oonfeued  judgment  is  pre- 
olnded  from  impeacbing  it  for  usory,  as  well  as 
for  any  other  defense  tbat  might  have  been  set  up. 

9.  Act  March  8,  1887,  providing  tbat  every 
lien  created  or  arising  by  mortgage,  deed  of  trost, 
or  otherwise,  "to  secure  the  payment  of  a  con- 
tract" for  usury,  and  every  conveyance  made  "in 
furtherance  of  any  snch  lien, "  Is  void,  and  may 
heannalled  at  the  suit  of  the  maker  nf  the  usuri- 
oos  contract,  does  not  apply  to  a  judgment  by 
confession  in  an  action  to  foreclose  an  usoriout 
mortgage. ' 

Appeal,  from  circuit  court,  Jefferson 
county :  John  M.  Elliott,  Judge. 

Action  by  Bell  &  Bocage  against  W. 
Frank  Fergus  to  set  aside  a  decree. 
Judgment  for  defendant.  Plaintiffs  ap- 
peal.   Affirmed. 

U.  M.  A  O.  B.  Roue,  for  appellants.  8. 
U.  Taylor a.nt\  J.  W.  Crawford,  for  appel- 
lee. 

Battle,  J.  On  tbe  lltb  day  of  Novem- 
ber, 1879,  Frank  Fergus  filed  In  the  Jeffer- 
son circuit  court  a  complaint  in  which  he 
was  plaintiff  and  Marcus  L.  Bell  and  Jo- 
seph W.  B<Kage  were  defendants.  The  ob- 
ject and  prayer  of  It  was  tbe  foreclosure 
of  a  mortgage  executed  by  the  defendants 
un  the  18th  of  April,  1872,  to  Joseph  Mer- 
rill, and  by  Merrill  afterwards  assigned  to 
Fergus.  Upon  the  filing  of  this  complaint 
Bell  &  Bocage  entered  their  appearance, 
and,  by  their  consent.  Judgment  was  ren- 
dered against  them  In  favor  of  the  plain- 
tiff for  $4,600,  and  10  per  cent,  per  annum 
interest  tbereon  from  tbe  date  of  the  Judg- 
ment until  paid,  and  It  was  ordered,  ad- 
judged, and  decreed  by  the  court  tbat  the 
land  described  in  the  mortgage,  describing 
It,  be  sold  to  pay  the  94,600  and  tbe  Inter- 
est thereon.  To  set  aside  this  decree  this 
action  was  brought  by  Bell  &  Bocage  In 
the  Jefferson  circuit  court.  In  explana- 
tion of  the  decree  it  was  shown  that  Jo- 
seph Merrill,  on  the  13th  of  April,  1872, 
loaned  to  Bell  &  Bocage  94,000  upon  their 
executing  to  him  a  note  for  94,960,  and  4 
per  cent,  per  month  Interest  tbereon  from 
the  maturity  thereof  until  paid,  and  a 
mortgage  on  property,  the  property  de- 
scribed In  tbe  decree,  to  secure  the  same; 
that  afterwards  Merrill  demanded  pay- 
ment of  the  balance  due  on  the  note  and 
mortgage,  and  Bell  &  Bocage  applied  to 
Frank  Fergus  for  a  loan  of  a  sum  of 
money  sufficient  to  pay  the  same;  and 
that  Fergus  paid  to  Merrill  93,100,  tbe 
amount  due,  and  took  a  transfer  of  the 
note  and  mortgage  to  himself.  Bell  & 
Bocage  say  that  the  93,100  was  advanced 
to  them  as  a  loan  at  a  usurious  rate  of 
Interest,  and  that  the  note  and  mortgage 
were  transferred  to  Fergus  as  collateral 
security  forthe  loan,  and  tbat  usurious  In. 
terest  was  included  In  the  judgment  ren- 
dered in  the  foreclosure  of  tbe  mortgage, 
and  now  asks  that  tbe  judgment  be  set 
aside  and  declared  void  because  of  usury. 
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Are  l^h«y  not  prectaded  by  the  judfcment  or 
decree  from  Impeaching  it  for  usury  ? 

It  isa  general  rule  that  a  flnal  and  valid 
Jadfrment  of  a  court  precludes  the  parties 
thereto  from  setting  up  any  matter  in  bar 
of  the  enforcement  or  in  Impeachment 
of  each  Jndffnient  that  might  and  should 
have  been  raised  against  the  action  In 
which  it  was  rendered.  Having  failed 
to  plead  a  fact  that  they  might  have 
pleaded,  they  are  presumed  to  have 
waived  their  right  to  do  so,  and  the  law 
will  afford  them  no  relief  on  account  of 
such  a  failure.  Ellis  v.  Clarice.  19  .\rk.  420; 
Cromwell  v.  County  of  Sac,  94  U.  8.  331; 
Harris  v   Harris,  S6  Barb.  S8. 

The  Judgment  or  decree  in  question  was 
a  judgment  by  confession,  and  was  ren- 
dered by  a  court  ofcompetentjurisdiction. 
Its  regularity  or  legality  Is  not  questioned, 
except  that,  it  is  said,  the  debt  for  which 
it  was  rendered  was  void  for  usYiry.  The 
statutes  provide  that  "such  ludgment 
shall  authorise  the  same  proceedings  tor 
its  enforcement  as  iudgments  rendered  in 
actions  regularly  brought  and  prosecuted, 
and  the  confrasion  shall  operate  as  a  re- 
lease of  errors."  Until  set  aside  or  re- 
versed, it  has  all  the  qualities  and  effects 
of  a  Judgment  on  a  verdict.  It  concludes 
and  estops  the  parties  thereto  and  ail 
their  privies.  "It  is  a  voluntary  waiver 
of  all  defensefl,  and  of  all  rights  under  the 
■tatutn  or  at  common  law, — is  a  total  and 
unconditional  surrender  of  the  Held  of  con- 
troversy, which  concludes  them  forever. " 
Secrist  V.  Zimmerman,  &6  Pa.  St.  446; 
Brsddee  v.  Brownfleld,  4  Watts.  474; 
Twogood  V.  Pence,  22  Iowa,  544;  1  Black, 
Jndgm.  g  7S,  and  cases  cited  In  note  151. 

But  it  is  rontended  that  this  principle  is 
Dot  applicable  to  the  defense  of  usury, 
which  renders  void  all  securities  affected 
by  it.  Many  cases  are  cited  to  support 
this  contention.  In  those  cases  the  Judg- 
ments were  confessed  upon  warrants  of 
attorney  or  judgment  notes  whicli  formed 
a  part  of  the  contracts  upon  which  the 
Jodgments  were  confessed,  and  by  i<eaBon 
thereof  were  tainted  with  usury  in  the 
contracts.  Brown  v.  Tocll,  5  Kand.  (Va.) 
543;  Fanning  v.  Dunham,  5  Johns.  Oh.  122; 
Warden  v.  Eden,  2  Johns.  Cas.  25S:  Gil- 
bert v.  Eden,  Id.  280;  Starr  v.  Scuyler,  8 
Johns.  189;  Hewitt  v.  Fitch,  3  Johns.  25(1; 
Fleming  v.  JenckB,22  III.  476;  Page  v.  Wal- 
lace, 87  III.  84;  Hindle  v.  O'Brien,  1  Tannt. 
418;  Roberts  v.  Ooff,  4  Bum.  &  Aid.  92. 
In  those  cases  the  defendants  had  no  op- 
portunity to  plead,— uo  day  in  court. 
The  same  reason  existed  for  setting  aside 
the  Judgment  as  there  was  for  setting 
aside  the  contracts.  The  judgments  were 
mere  devices  to  evade  the  penalty  uf  osn- 
ry.  But  in  this  case  there  was  no  agree- 
ment to  confess  Judgment  at  the  time  the 
loan,  contract,  note,  or  assignment  there- 
of was  made,  or  at  the  time  the  mortgage 
was  executed.  Appellants  agreed  many 
years  afterwards  to  confess  the  judgment 
or  decree  In  question.  This  agreement 
formed  no  part  of  a  usurious  contract. 

In  this  cane  a  complaint  was  filed,  ap- 
pellants entered  their  appearance,  and  by 
their  consent  the  judgment  or  decree  was 
rendered.  They  had  an  opportunity  to 
sat  up  their  defenses;  bad  their  day  in 


conrt,  and  knew  their  defenses,  if  tbey  had 
any.  Under  these  circumstances  there  is 
no  valid  reason  why  tbey  should  not  be 
as  much  precladed  from  impeanhInK  the 
Judgment  for  usury  as  for  payment  or  any 
good  cause.  They  had  the  right  to  waive 
any  defense  of  usury  that  they  may  have 
had,  and  did  so  by  a  confession  of  Judg- 
ment, and  cannot  now  retract  it. 

We  can  S9enootli«ror  additional  reason 
whya  Judgment  by  confession,  in  conform- 
ity with  the  law,  should  be  set  aside  for 
nsury  than  there  would  be  if  there  had 
l>een  a  Judgment  rendered  in  an  adversary 
salt  audnpon  a  regular  liearing  or  trial  by 
the  court ;  and  there  ia  none.  The  princi- 
ple, whether  it  be  of  merger  or  estoppel, 
that  makes  Judgments  conclusive  as  to 
any  defense  that  might  have  l>een  set  up 
in  tile  action  in  which  they  were  rendered, 
makes  them  conclusive  as  to  usury. 
Thatcher  V.  Gammon,  12  Mass.  268;  Two- 
good  V.  Pence,  22  Iowa.  543;  Middleton  v. 
Hill.  Cro.  Ells.  588;  Shufelt  v.  Shnfelt,  9 
Paige,  137;  Buchanan  v.  Nolin,  3  Humph. 
63;  McKoln  v.  Cooley,  Id.  599;  Barthol- 
omew v.  Yaw,  9  Paige,  166;  Thompson 
v.  Berry,  8  Johns.  Ch.  890;  Grow  v.  Ai- 
bee,  19  Vt.  540;  iiSder  ▼.  Bank,  12  Kan. 
242:  1  Blark.  Judsrm.  §§  331,  349;  2  Black. 
Judgm.  §g  677,  759:  Preem.  Judgm.  (3d 
Ed. )  S  502 :  2  Danieil.  Ch.  PI.  &  Pr.  (4th  Ed. ) 
gg  975, 1575,  1584.  1585.  If  it  does  not.  then 
there  can,  logically,  be  no  end  to  litiga- 
tion in  whk:h  the  defease  of  usury  may  t>e 
interposed,  until tbatdefense  Is  established 
by  a  Judgment  of  the  court. 

It  Is  suggested  that  appellants  are  en- 
titled to  the  relief  aske<l  for  by  tbero  in 
this  action  under  an  act  of  the  legiAlnture 
approved  March  3,  1887.  That  act  pro- 
vides "that  every  lien  created  or  arising 
Ity  mortgage,  deed  of  trnst,  or  otherwiBe. 
on  real  or  personal  property,  to  aerare 
the  payment  of  a  contract  for  a  greater 
rate  of  interest  than  10  per  cent,  per  an- 
num, either  directly  or  indirectly,  and 
every  conveyance  made  in  furtherance  of 
any  such  lien,  is  void;  and  every  sncii  lien 
or  conveyance  may  be  canceled  and  an- 
nulled at  tbesnitof  the  maker  of  such  nauri- 
ons  contract,  or  his  vendees,  assigns,  or 
creditors;"  and  that  "the  maker  of  a 
usurious  contract  may,  by  suit  in  equity 
against  ail  parties  asserting  rights  under 
the  same,  have  such  contract,  and  an.v 
mortgage,  pledge,  or  other  lien,  or  con- 
veyance executed  to  secure  thn  t>crform- 
anceofthe  same,  annulled  and  canceled, 
and  any  property,  real  or  personal,  em- 
braced within  the  terms  of  said  lien  or 
conveyance,  delivered  up  if  in  possession 
of  any  of  the  defendants  in  the  action; 
and,  if  the  same  be  in  the  possession  of  tlie 
plaintiff,  provision  shall  be  made  in  the 
decree  In  the  case  removing  the  cloud  of 
such  usurious  lien,  and  conveyances  made 
In  furtherance  thereof,  from  the  title  to 
such  property."  But  the  terms  of  the  act 
show  that  it  has  reference  only  to  liens 
created  by  contract,  or  by  a  performanre 
of  the  terms  of  a  usurious  contract,  for 
the  purpose  of  securing  the  payment  of 
more  than  10  per  cent,  per  annum  interest, 
and  not  to  liens  which  are  created  by  op- 
eration of  law,  and  which  are  not  tbe  re- 
sult of  tbe  poriormance  of  the  terms  of  m, 


Digitized  by 


Google 


Ark.) 


BEACH  e.  SIMMONS. 


933 


anurions  contract  as  a  lien  created  by  tbe 
confesHion  nf  a  judgment  tor  more  than  10 
per  cent,  per  anoum  interest,  In  pursuance 
ot  an  aKreement  to  pay  such  interest  and 
to  conlees  such  judgment,  would  be.  In 
other  words,  It  has  relerence  only  to  those 
liens  which  are  created  by  contracts,  or 
arise  out  of  their  perforniauce  by  the  par- 
ties tu  the  same,  and  which  are  created  or 
arise  for  tbe  purpose  ot  "securing  the  pay- 
ment of  a  ciintract  for  a  greater  rate  of  in- 
terest that  10  per  centum  per  annum."  It 
has  no  application  to  the  judgment  la 
question. 

The  judgment  ot  the  circnitconrt  abonld 
be  aflSrmed,  and  It  Is  so  ordered. 


St.  lioms,  A.  &  T.  Ry.  Co.  v.  Kklton. 
(Supreme  Court  of  Arkanteu.    Tob.  27, 1803.) 

IxjuBT  TO  Emtlotb— AsauMFTioir  or  Bisk. 
An  employe  (painter)  was  injared  byosio* 
an  unsafe  ladder,  knowing  it  to  be  unsafe,  wbioh 
was  fumisbed  to  him  by  bis  employer,  wbo  knew 
its  condition,  and  promised  to  aui^ly  a  better 
one.  Seld,  in  an  action  against  tbe  employerfor 
damagres,  that  plaintiff  coiud  not  recover,  he  har- 
ing  assumed  tbe  risk. 

Appeal  from  drcolt  eoort,  Lafayette 
eoonty ;  Chablrb  £.  Mitchbll,  Jadge. 

Action  by  Charles  H.  Keltun  against  tbe 
St.  Louis,  Arkanoas  &  Texas  Railway 
Company.  Judgment  for  plaintiff.  Oe- 
fendantappeals.    Reversed. 

Tbe  appellee  bad  be«n  in  the  employ* 
meat  ot  appellant,  at  the  time  he  was  in- 
jured, for  2ii  years.  His  occupation  was 
that  of  "boss"  painter  on  appellee's  road, 
and.  while  in  the  discharge  of  his  duties, 
painting  upon  a  ladder  In  tbe  station- 
bouse,  one  of  the  slats  ot  tbe  ladder  pulled 
out  from  one  side  of  tbe  ladder,  and  ap- 
pellen  fell,  or,  endeavoring  tu  avoid  the 
fall,  sprang  to  Mie  flour,  and  was  injured. 
The  ladder  was  furnished  by  appellant, 
whpstt  witnesses  all,  save  one,  swore  that 
It  was  a  good,  sale  ladder:  while  appellee 
and  his  wltneeaes  testiSed  that  it  was  on- 
sale.  Appellee  knew  the  condition  ot  tbe 
ladder,  and  complained  thereof  about  a 
week  before  the  accident  to  his  imme- 
diate superior,  wbo  promised '  to  supply 
blm  a  better  one,  directing  him  during  the 
mean  time  to  go  ahead. 

BuoB  Jk  UaugbHU  and  iSaiu  B.  Weat,  tor 
appelant.    Seott  4b  Junes,  for  appellee. 

Pbr  (Turiam.  If  the  testimony  of  tbe 
appellee  and  of  his  supporting  witnesses 
is  true  as  to  the  condition  of  the  ladder, — 
a  fall  from  which,  according  to  bis  claim, 
cauHed  bis  injury,— he  knew  that  it  could 
nut  be  used  with  any  asHurance  ot  safety, 
and  he  assumed  the  risk  ut  its  utise.  Tbe 
promise  on  the  part  of  the  employer  to 
famish  a  better  ladder  would  nut  justify 
the  employe  In  looking  to  hisemployer  for 
compensation  tor  damages  which  he  sus- 
talnpd  by  wantonly  and  recklessly  en- 
countering the  danger  which  he  knew  nec- 
e«flartly  attended  the  use  of  the  old  ladder. 
If  tbe  statements  of  the  upposing  witness- 
eH  are  true,  tbe  ladder  was  not  defective, 
and  tbe  appellee  did.  not  receive  his  Injury 
by  a  fall  from  it.  Upon  no  theory  Is  the 
verdict  sustained  by  the  evidence.  Re- 
verse tbe  Judgment. 


BcACH  V.  SiUMONB  et  at. 

(Supreme  Court  of  Arkansas.    Fob.  37, 1S99.) 
Fabtitiox   Bale  — CoNVEKsioir  or  Bbaltt  mo 

FBRSO^rALTY. 

Mansf.  Vlg.  S{  48US,  4811,  provide  tiiat  a 
Judgment  In  parUtlun  for  tbe  sale  of  land  shall 
be  conclusive  on  all  parties  to  the  suit,  and  that 
a  conveyance  made  in  pursuance  of  the  said 
judgment  shall  be  a  t>ar  against  all  parties.  Seo- 
tions  4806,  4812,  provide  that  no  guardian  of  any 
Infant  who  is  a  party  shall  be  Interested  In  the 
purchase  of  tbe  said  land,  and  that  the  distribu- 
tive shares  of  tbe  parties  in  tbe  proceeds  of  sale 
shall  be  paid  to  them,  tbeir  guardians,  or  legal 
representatives.  Held,  that  a  judgment  anthor- 
Ixing  the  sole  of  land  is  as  effectual  to  convert 
tbe  land  of  an  infant  into  personalty  as  a  judg- 
ment against  an  adult,  and  tbe  proceeds  arising 
from  such  a  sale  are  to  be  regarded,  tberefore^ 
upon  the  death  of  the  infant,  not  as  real  estate, 
but  as  personal  property,  and  distributed  as  such. 

Appeal  from  circuit  court,  Benton 
county;  Jamks  M.  Pittman,  Judge. 

In  tbe  matter  of  the  settlement  ot  tb« 
estate  of  John  W.  Slmniuns,  deceased. 
From  an  order  declaring  that  all  moneys 
arising  from  the  sales  o(  certain  real 
estate  In  partition  and  belonging  to  mi- 
nors should  remain  real  estate  during  tbe 
minority  u(  such  minors,  and  upon  tbetr 
death  before  arriving  of  age  should  be  dte- 
tribnted  tu  their  heirs  in  tbe  same  manner 
as  real  property,  B.  L.  Beach,  as  guard- 
ian, appeals.    Reversed. 

L.  H.  MeOW,  for  appellant.  Jaa.  A. 
Rice,  for  appellees. 

CocKUiU^,  C.  J.  The  judgment  in  this 
case  is  based  on  tbe  theory  that  the  sale 
of  the  land  under  tbe  decree  in  partition 
did  not  convert  the  minors'  interest  into 
personalty,  but  that  the  proceeds  ot  the 
sale  stood  for  tbe  land  Impressed  with  tbe 
characteristics  ot  realty  when  each  of  tbe 
minors  died,  because,  not  being  «iiJ  JnrtB, 
neither  o(  them  was  capable  of  confirm- 
ing  tbe  conversion  of  land  into  money, 
whether  it  was  his  original  share  ot  the 
common  ancestor's  estate  or  that  which 
one  Inherited  from  the  other.  The  argu- 
ment is  ingenious,  and  is  supported  with 
much  Warning,  but  much  ot  tbe  Iramiug 
Is  obsolete  by  reason  ol  the  increased 
power  uf  equity  over  the  lands  of  minora. 
Some  ot  tlie  cases  cited  are  controlled  by 
statute,  and  tbe  contention  cannot  !>• 
maintained  under  the  present  state  of 
tlielaw.  The  rule  in  such  cases  is  stated 
tersely  by  Sir  O.  Jbssicu  M.  R..  in  Foster 
V.Foster,  1  Cb.  Div.  588,  as  follows:  "If 
the  conversion  Is  rigbttully  made,  whether 
by  tbe  court  or  a  trustee,  all  the  conse- 
quences of  conversion  must  follow,  11 
there  be  no  equity  in  favor  of  the  heir  or 
any  one  else  for  reconversion."  It  may  be 
that  this  statement  of  the  rule  is  subject 
to  tbe  explanation  or  qualiOeatlon  that 
tbe  conversion  takes  effect  only  to  tbe  ex- 
tent ol  the  purpose  for  which  conversion 
was  required,- where,  tor  example,  a  sur- 
plus remains  from  the  proceeds  of  land 
sold  to  satisfy  a  decree  of  foreclosure.  In 
such  a  case  the  converslun  to  raise  a  sur- 
plus over  the  decree  and  costs  was  not  re- 
quired, and  was  probably  not  intended, 
by  the  court ;  and  the  rights  of  the  par- 
ties in  interest.  It  Is  held,  remain  the  same 
as  if  no  conversion  bad  taken-place. 
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thougfa  the  Bale  wan  rightful.  Cooke  ▼. 
Dealey,  22  Beav.  lUtf:  ObeiOy  r.  Lercb,  18 
N.  J.  Kq.  84G:  Croolne  t.  Hardt.  47  Md. 
433;  2  Woerner,  Adiu'n,  SS  481,  662.  Bat 
that  phase  ul  the  queatlun  la  not  presented 
by  this  case.  Here  the  object  of  the  sale 
was  to  convert  the  lands  into  whatever 
amount  of  money  they  would  bring.  The 
lands  could  not  be  divided,  and  it  was  de- 
creed that  they  should  be  converted  into 
money,  which  could  be.  The  decree  and 
sale  in  pursuance  thereof  was  authorised 
by  statute,  and  was  rightful.  There  was 
a  conversion,  therefore,  of  land  into  per- 
aonalty,  and  it  must  go  in  the  condition 
it  la  found  at  the  death  of  the  person  in 
whom  it  was  vested,  to  his  personal  rep- 
resentative, unless  the  heirs  can  show  an 
equity  In  their  favor  for  reconversion. 
But  the  heir  equally  with  the  distributee 
Is  a  volunteer;  and  when  he  stands  upon 
his  naked  right  as  heir,  uncoupled  with  any 
other  tact,  there  is  no  equity  in  his  favor 
as  against  the  distributee.  Lenow  y. 
Fones,48Ark.K>7,4  8.  W.  Rep.  fi6;  Inwood 
▼.Twyne,  Amb.  418,  and  note,  2  Eden,  147, 
162,  and  note;  1  Story,  £q.  Jnr.  $  652.  The 
equities  between  them  being  equal,  or 
rather  there  being  no  equities,  the  money 
must  go  in  the  form  in  which  it  was  at 
the  death  of  the  owner,— that  is,  an  per- 
sonalty. This  conclusion  Is  sustained  by 
the  luminous  Judgment  of  Chief  Justice 
Sbaw  in  Emerson  v.  Cutler,  14  Pick.  i08,  and 
by  decisions  by  a  line  of  illuHtrioun  Judges 
in  Pennsylvania.  Wentx's  Appeal,  126  Pa. 
St.541,17Atl.  Rep.  876,  and  previous  cases. 
See,  too,  Holland  v.  AdaruH,  8  Gray,  190, 
101;  Armstronic  v.  Miller, «  Ohio,  119; 
Fowler  v.  Scott.  26  Law  T.  (N.  8.)  »; 
Oberly  v.  Lerch.lS  N.  J.  Eq.,  at  bottom  of 
pages  851  and  362,  and  cases  cited.  An- 
ciently the  court  of  equity  did  not  exercise 
the  power  to  divest  a  minor  of  the  title  in 
fee  of  his  real  estate.  The  court  acted 
only  In  personam,  and  an  absolute  decree 
for  a  conveyance  was  not  entered  against 
an  infant  in  any  proceeding,  whether  for 
partition  or  other  purpose.  Daniels,  Cb. 
PI.  &  Pr.  (4th  Ed.)  p.  167;  Freora.  Co- 
Ten.  8  467;  Shumard  V.  Phillips,  53  Ark. 
87. 13  S.  W.  Rep.  510.  His  title  might  bo 
divested  by  sale  or  otherwise  under  a 
decree  upon  the  condition,  which  was  in- 
serted in  the  decree,  that  the  Infant  might 
dIsaflBrm  it,  and  retake  his  land  after  his 
majority.  As  the  court  did  not  assume  to 
direct  a  conversion  of  his  land  absolutely, 
it  was  held  there  was  no  conversion  until 
he  elected  that  there  should  be.  Conse- 
quently the  purchase  money  stood  in  lieu 
of  the  land,  and  retained  its  impress  for 
the  full  period  of  the  infant's  minority, 
going  to  the  heir,  and  not  next  of  kin,  if 
the  minor  died.  But  the  learning  on  that 
subject  is  no  longer  applicable,  because 
our  courts  are  empowered  to  divest  the 
minor  of  his  estate  of  inheritance  abso- 
lutely. Shumard  v.  Phillips,  supra.  But 
that  power,  as  we  have  seen,  carries  the 
right  to  convert  his  land  Into  personalty 
in  a  proper  case,  without  his  assent.  The 
provisions  of  the  statute  regulatlns;  pro- 
ceedings In  partition  are  applicable  to  in- 
fants. They  may  legally  become  parties 
to  such  a  proceeding,  and  the  statute  de- 
clares  that   the   Judgment   of    partition 


"shall  be  conclusive  on  all  the  parties  to 
thejproceedings. "    Mansf.  Dig.  i  4802. 

where  a  conveyance  is  made  by  the 
court's  commissioner  in  pursuance  of  a 
decree  directing  the  sale  of  the  land  for 
the  purpose  of  partition.  It  is  declared 
that  the  conveyance  'shall  be  a  bar,  both 
In  law  and  equity,  against  all  persons  in- 
terested" who  are  parties  to  the  suit.  Id. 
S  4811.  As  if  to  leave  no  doubt  that 
minors  were  Included  in  theae  general 
provisions,  it  is  provided  that  no  "guard- 
ian of  any  minor  or  person  of  unsound 
mind,  party  to  the  proceeding.*  shall  be 
interested  in  the  purchase  of  lands  sold 
for  partition:  and,  further,  that  the  dis- 
tributive shares  of  the  parties  in  the  pro- 
ceeds of  sale  shall  be  paid  "to  them,  their 
guardians  or  legal  representatives."  Id. 
S§  4808,  4812.  It  follows  that  the  Judg- 
ment in  partition  is  as  effective  against 
an  Infant  as  against  an  adult,  the  only 
difference  which  the  statute  makes  in  any 
case  being  that  the  infant  has  a  more  ex- 
tended right  to  set  the  decree  aside  for 
error  upon  a  showing  of  merits.  Boyd  v. 
Roane,  49  .4.rk.  397,  5  S.  W.  Rep.  704; 
Corker  v.  Jones.  110  U.S.  317.  4  Sop.  Ct. 
Rep.  19;  Allen  t.  Troutman'a  Helni,  10 
Bush,  61.  Even  when  be  succeeds  In  set- 
ting a  decree  aside,  he  cannot  take  the 
land  from  an  innocent  purchaser  at  tiie 
Judicial  sale.  Boyd  v.  Roane,  supra.  He 
has,  therefore,  nothing  like  an  election  to 
reject  the  purchase  money  and  retake  the 
land.  Nor  does  the  money  remaia  in 
court,  subjbct  to  a  trust,  to  be  reinvested 
in  land,  and  therefore  impressed  with  the 
quality  of  real  estate,  as  is  provided  In 
several  acts  of  parliament.  Note  to  1 
White  &  T.  Lead.  Cas.  Eq.  pt.  2,  g  8&4. 
(Fletcher  v.  Ashburner.)  In  cases  con- 
trolled by  those  acts  the  owner  faaa  his 
election  to  enforce  the  trust  or  affirm  the 
conversion;  but  under  our  statute  for 
partition  there  is  no  sort  of  election,  be- 
cause there  is  but  one  right,  and  that  Ih  a 
right  to  the  money.  It  vests  in  the  par- 
ties entitied  to  receive  it  as  soon  as  the 
conversion  Is  made;  and  it  vests  as  per- 
sonalty, because  there  is  an  actual  conver- 
sion. The  English  cases  cited  In  the 
notes  to  section  1167,  8  Pom.  Ekj.  Jar.,  and 
at  page  363  of  Knapp  on  Partition,  as 
holding  that  no  conversion  Is  effected  by 
the  sale  of  an  infant's  land  In  partition  or 
under  the  right  of  eminent  domain,  are  all 
founded  on  acts  of  parliament,  and  have 
no  application  here.  New  York,  New  Jer- 
sey, North  Carolina,  and  other  states 
have  statutes  enacting  that  no  conver- 
sion shall  be  deemed  to  take  the  pluce 
when  an  infant's  lands  are  sold.  Knapp, 
Partit.  p.  359;  Oberly  v.  Lerch,  supra,  856, 
867.  Their  decisions  are  therefore  not  ap- 
plicable. Let  the  decree  be  reversed,  and 
the  cause  remanded,  with  instructions  to 
enter  a  decree  for  the  appellant  in  accord- 
ance with  this  opinion. 


KUTKBNOALI^  V.  STATB. 

(Supreme  Count  of  Arkaiuas.    Feb.  87,  ISBS. ) 

Error  to  circuit  court,  Franklin  county: 
HCQH  F.  Thomasso.n,  Judge. 

James  Kuykendall  was  convicted  of 
burglary,  and  brings  errui:.    Affirmed. 
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W.  E.  AtklDsoa,  Atty.  Geo.,  and  Cbaa. 
T.  Colemnn,  for  the  State. 

Prb  Cubiah.  The  testimony  of  tbe  ap- 
pellant's accomplice,  connecting  htm  (ap- 
pellant) with  participation  in  tbe  rot>- 
bory,  is  corroborated  by  facts  and  cir- 
cumataneea  detailed  by  other  witneaseB. 
and  tbe  Jnry  was  warranted  In  returnim; 
a  verdict  of  gallty.  We  find  no  error  in 
the  record,  and  tbe  Judgment  is  affirmed. 


Davie  eit  al.  y.  D&tib. 
(Supreme  Court  of  Arkantcu.    March  6, 1803.) 

COHTBTAHOSSBT  MABaiBD  WOMB!!— APPOIimfaSt 

or  ArrORXST— OCABBUH  akd  Ward— Sali  of 
PaopsitTT— RATinoATioN— Fbobatb  or  Wiix. 

1.  A  coDTejance  by  a  nairled  woman,  by  an 
attorney  in  fact,  of  all  her  interest  as  heir  in  a 
certain  estate,  consisting  of  real  and  personal 
property,  cannot  be  avoided  as  to  the  personalty 
on  tbe  ground  that,  as  a  married  woman,  sbe  is 
not  authorized  to  convey  by  attorney. 

i.  Where  a  guardian  sella  the  land  of  an  in- 
imnt  ward  wlthont  antbority,  and  the  money  is 
applied  to  the  ward's  nae,  the  fact  that  the  ward 
does  nothlDg  to  disaffirm  the  sale  for  nearly  seven 
years  after  she  becomes  of  age  must  be  daeroed 
a  ratification  of  the  sale. 

8.  Where  a  will  Is  admitted  to  probate  by  the 
clerk  of  the  court  in  vacation,  and  the  court  sub- 
sequently oauses  an  order  to  be  entered,  reciting 
that  tbe  will  has  been  fully  proved  before  the 
clerk,  and  that  the  same  is  approved  t^  the  oonrt, 
this  is,  in  effect,  an  order  of  probate,  and  not 
merely  an  order  approving  tbe  action  of  the  cleric 

4.  Where  an  owner  of  land  gives  a  bond  fot  a 
deed  on  the  payment  of  the  purchase-money  notes, 
and  places  the  purchaser  in  possession,  he  holds 
the  legal  title  only  as  security,  and  on  bis  death 
tbe  land  does  not  descend  to  his  brirs. 

Croaa-appeals  from  White  chancery 
court;  David  W.  Carroi.l.,  Chancellor. 

Tbie  waa  an  action  nf  ejectment  brought 
by  E.  N.  Davie  aud  others  against  J.  M. 
Davle.  From  a  judgment  for' plalntiOs, 
both  parties  appeal.    Reversed. 

Tbe  other  facts  fully  appear  In  tbe  fol- 
lowing statement  by  Hkminqwat,  J. : 

Tbe  plaintltfs  sued  to  recover  undivided 
interests  In  land,  which  tbey  claimed  to 
bave  acquired  as  tbe  beirs  of  J.  C.  Davie. 
The  defendant  resisted  tbe  rtscovery  on  tbe 
(ground  that  J.  0.  Davie  did  not  die  seised 
of  tbe  !and,  but  had  sold  it  In  hi?)  life-time 
to  persons  from  whom  the  defendant  ac- 
quired title.  He  alleged  that  J.C.Davie 
had  executed  bondscondltioued  to  convey 
titlenpon  payment  of  tbepurchase  money, 
and  pieced  the  purchaser  in  possession, 
and  that  thereafter,  in  Marcb,  1870,  the 
said  J.  C.  Davie  having  died,  his  widow 
bought  the  lands  from  tbe  obligees  in  the 
bonds,  and  tootc  assignments  of  said 
bonds.  He  further  alleged  that  the  said 
J.  C.  died  the  owner  of  the  notes  given  for 
tbe  purchase  of  tbe  land,  and  that  said 
notes  came  into  the  bands  of  the  admiu- 
iatrator  of  said  J.  C,  and  were  duly  listed 
as  a  part  of  bis  estate  in  tbe  Inventory 
flled  by  the  administrator;  that  tbe  dis- 
tributees of  the  estate, including  the  plain- 
tiffs, sold  to  the  widow  all  their  interest 
in  said  estate,  including  the  notes,  and 
that  said  widow  thereby,  and  by  virtue 
ol  ber  right  to  dower,  became  entitled  to 
the  notes;  that  tbe  administrator,  boliev- 


ingher  to  bave  the  sole  right  to  said  notes, 
surrendered  them  to  her  before  she  pur- 
chased tbe  land  from  the  obligees  in  tbe 
bonds  of  her  husband :  and  that  in  said 
purchase  she  surrendered  the  notes  to  said 
obligees,  and  by  assignment  of  said  bonds 
acquired  the  equitable  title  to  the  lands, 
free  from  the  Hen  of  the  notes.  He  fur- 
ther alleged  that  the  widow  died  testate 
in  1881,  and  by  ber  will  devised  tbe  lands 
to  him.  He  made  bis  answer  a  cross-bill, 
and  prayed  that  the  plalntitfB  be  required 
to  convey  to  him  the  legal  title  to  the 
land,  or,  in  case  that  be  denied,  that  they 
be  required  to  refund  the  several  sums 
paid  to  them  by  the  widow  for  their  re- 
spective interests  in  the  land.  Tlie  cause 
was  transferred  to  the  equity  docket,  and 
progressed  to  a  determination  upon  tbe 
pleadings  and  proof.  It  was  adjudged  by 
the  decree  that  the  piaintifls  recover  In- 
terests in  the  land  in  the  proportion  to 
which  they  were  entitled  as  heirs  of  J.  C. 
Davie.  Certain  conditions  were  imposed 
upon  tbe  recovery,  which  we  deem  it  un- 
necessary to  state.  Each  party  appealed. 
The  pleadings  contain  a  mass  of  matter 
not  set  out,  but  we  bave  found  certain 
isMues  that  are  controlling,  and  have  set 
out  In  substance  the  allegations  pertinent 
to  them,  omitting  such  matter  as  might 
confuse,  and  could  not  elucidate  their  de- 
termination. There  is  no  practical  dis- 
agreement as  to  tbe  material  facta.  Tbey 
are  us  follows:  J.  C.  Davle  owned  tbe 
land  in   controversy,    and   in  November, 

1869,  sold  it,— a  part  to  one  person,  and 
the  remainder  to  others.  He  executed 
two  bonds  conditioned  to  convey  title 
when  the  agreed  price  should  be  paid,  let 
the  purchasers  into  possession,  aud  took 
notes  for  tbe  purchase  money,  aggregat- 
ing 910,000.    On  the  13th  day  of  January, 

1870,  he  died  intestate  and  without  issue, 
but  leaving  a  widow.  His  heirs  were  a 
sister,  Mrs.  Finch,  a  brother,  O.  N.  Davie, 
and  the  children  of  two  brothers,  George 
and  Ashborn,  who  had  previously  died. 
The  plaintiHs  are  the  children  of  Mrs. 
Finch,  who  snbsoqueutly  died  intestate, 
aud  two  of  the  three  children  of  the 
brother  Asbborn  Davle.  On  bis  death- 
bed, J.  C.  Davle  attempted  to  devise  his 
entire  estate  to  his  wife,  but  the  attempt 
failed  by  reason  of  a  failure  to  execute  his 
will  in  proper  form.  On  tbe  10th  of  Feb- 
ruary, 1870,  the  surviving  brother,  the 
nephew  solely  interested  by  right  of  one 
ol  the  deceased  brothers,  and  one  of  three 
children  interested  by  right  of  the  other 
deceased  brother,  conveyed  their  several 
interests  in  the  estate  to  the  widow,  the 
consideration  being  the  accumplishraent 
of  the  expressed  desire  of  the  intestate. 
The  widow  thus  acquired  two  whole 
shares  and  a  third  of  one  ol  the  other 
two.  In  February,  1871,  she  visited  Ten- 
nessee, where  those  owning  the  shares 
not  acquired  resided,  for  the  purpose  of 
acquiring  them.  She  solicited  their  in- 
terests as  a  girt,  but  subsequently  agreed 
upon  a  purchase  at  tbe  rate  of  91,000  per 
whole  share.  Mrs.  Finch  thereupon  exe- 
cuted to  J.  D.  Oarrison  a  power  of  attor- 
ney, which  was  Intended  to  authorise  him 
to  transfer  all  her  Interest  in  the  estate, 
and  collect  and  receipt  for  the  $1,000.    He 
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received  that  aom  ao4  paid  it  to  her,  and 
on  the  7th  of  Jaly,  1871,  execated  a  deed 
to  the  widow,  conveying  all  the  Interest 
of  Mrs.  FIncb  In  certain  deacrtbed  lands, 
and  also  In  all  the  property  deacrtbed  In 
the  inventory  of  the  admlnlatrator.  The 
plalntitfa'  wltneaKea  prove  that  Mra.  Finch 
actaally  sold  all  her  Interest  in  the  estate. 
E.  N.  Davie,  helnfc  one  of  three  clalinlnK 
by  rifrht  of  Ashbum  Davie,  agreed  with 
the  widow  tor  a  sale  of  his  interest  at 
$385,  and  on  the  4th  of  December.  1871,  ex- 
ecated  a  power  of  attorney  which  author- 
lied  B.  F.  Elder  to  execute  proper  convey- 
ances to  land,  in  paranance  of  which  El- 
der, on  the  inth  of  January,  1872,  executed 
•  deed  tor  the  sum  thus  agreed  upon,  con- 
veying to  the  widow  all  the  right,  title, 
and  interest  of  said  E.  N.  in  the  eatate  of 
the  said  J.  C,  Inelutllng  all  personal  prop- 
erty. Mra.  M.  E.  Clenienta  was  then  a 
minor,  and  the  sale  of  her  Interest  was 
made  by  her  guardian,  who  gave  bond  to 
the  widow,  conditioned  that  the  minor  on 
eomtngof  age  would  make  a  tranaferof 
all  her  Interest  in  the  estate.  The  guard- 
ian, who  was  her  muther,  collected  the 
price  agreed  upon,  and  applied  it  to  her 
use. — a  part  of  it  after  she  was  married. 
She  knew  of  It,  certainly,  as  early  as  1880, 
and  It  Is  tntrly  Inferable  that  she  knew  it 
much  earlier.  In  1877  she  came  of  full 
age.  In  the  fall  of  1870  the  defendant  ad- 
ministered on  the  estate,  received  the 
notes  given  for  the  land,  and  Included 
them  In  the  inventory  made  and  filed  by 
him  as  admlnlatrntor.  He  turned  the 
notes  over  to  the  widow  to  enable  her  to 
make  the  trxde  with  thn  holdera  ot  the 
titlp-bonda;  bellnvlng,  as  he  teatifled,  that 
she  waa  entitled  to  a  part  of  them  as 
dower,  and  had  acquired  the  other  inter- 
ests by  the  tranafera  from  the  diatrib- 
utees.  On  the  4th  of  March,  1871,  after 
the  widow  had  returned  from  Tenneasee, 
where  ahe  agreed  upon  the  purchase  of  the 
tnteresta  now  claimed  by  the  plalntitfa, 
she  bought  from  the  vendeea  of  her  hus- 
band their  Interest  in  tlve  land  created  by 
the  title-bonds,  and  too<(  nsalgnments 
thereof,  paying  to  the  purchaaera  ]nat 
what  they  had  paid,  and  aurrendering 
their  notee.  Dprin  receiving  an  aaalgn-^ 
ment  of  the  bonda  the  widow  went  into 
poaaeesion,  and  ahe  and  thoae  claiming 
nnder  lier  have  held  poaaoaaion  continu- 
oosly  since,  and  have  made  laating  and 
valnable  ImproTeraeota.  estimated  as 
worth  $15,000.  The  administrator  filed 
accounts  current  in  1877  and  1870,  and  In 
1881  made  hlaflnalsettlement.  He  charged 
himself  with  the  notea,  and  took  credit 
for  them  as  having  been  turned  over  to 
the  widow.  No  act  was  done  by  any  uf 
the  parties  to  dlaafflrm  the  transfers 
made  by  them  to  the  widow  until  this 
'salt  was  brought.  In  May,  1884,— an  In- 
terval of  13  years  after  the  sales,  and  of 
nearly  7  years  after  Mra.  Clemen ta  came 
of  age.  The  defendant  married  the  widow 
In  1S74.  and  ahe  died  in  1S81.  Huhaeqnently 
a  writing  waa  admitted  to  probate  by  the 
probate  court  of  White  county,  whereby 
she  devised  to  the  defendant  the  ianda  in 
controversy.  The  validity  of  the  will  is 
denied  by  thepinintiffa. 
8.  L,  Cockroft,  for   appellants.    J,  M. 


Battle,  J.  E.  Ontevrood,  and  /.  N.  Cypert, 
for  appellee. 

HKiaKOWAT,  J.,  (atter  atatlBg  tbti  Aete.) 
Tbe  sale  In  1869  divested  J.  C.  Davie  of  all 
beneficial  title  to  the  land.  H«  held  tba 
legal  title  as  a  security  for  the  porcbase 
money,  bat  his  property  waa  la  tbe  notes, 
not  in  the  land.  As  tbe  land  had  passed 
from  him,  and  he  waa  not  tbe  owner.  It 
conid  not  descend  upon  bis  death  to  bia 
heits.  The  plaintiffs  could  therefore  re- 
cover no  share  in  It  by  reason  merely  of 
hia  death  and  their  heirship.  But  it  Is 
aald  that  tbe  notes  given  for  the  purchase 
money  belonged  to  the  estate  of  wblrb 
plaintiffs  were  distributees;  that  said 
notes  were  without  authority  delivered 
by  the  administrator  to  the  widow,  and 
constituted  almost  the  entire  cunaldera- 
tion  for  the  aaaignment  of  the  title-bonds 
to  her;  and  that  by  reason  thereof  ahe 
held  the  estate  created  by  the  bonda  for 
tbe  benefit  of  those  interested  in  the  notes. 
Tbe  administrator  was  not  authorized  to 
purchase  tlie  land  for  tiie  benefit  ot  tbe  es- 
tate, or  to  acquire  title  for  tbe  heirs  by 
surrender  of  the  notee.  If  he  diverted  as- 
sets of  the  estate  by  an  unlawful  delivery 
to  tbe  widow,  it  may  be  that  those  Inter- 
ested In  the  estate  could  bave  demanded 
that  she  restore  them,  or  that  they  conld 
bave  followed  the  proceeds  Into  other 
property,  in  case  the  notes  had  been  con- 
verted; but,  ft  Buch  right  would  have- 
arisen  upon  the  condition  indicated.  It 
would  not  bave  vested  any  title  to  tbe 
land,  but  conferred  only  an  equity  to 
charge  the  land  with  the  payment  of  tbe 
notea.  Whether  the  plaintlSa  could  assert 
that  right  in  this  proceeding  after  the  ad- 
ministrator had  fairly  settled  tbe  estate, 
and  accounted,  though  improperly,  for  the 
notea.  Is  a  question  not  presented  ;  for  the 
record  Hhows  thatthe  plaintiffs  have  part- 
ed with  whatever  rights  they  had  in  the 
notes,  and  are  in  no  position  to  qnestion 
the  condnct  of  the  adminiatrator.  The 
plaintiff  E.  N.  Davie,  by  his  deed  of  tbe 
10th  ot  January,  1872,  conveyed  and  sold 
to  tbe  widow  all  his  interest  in  the  estate, 
and  thia  conveyance  waa  but  the  consum- 
mation ot  a  sale  actually  made  about  a 
year  before.  How  he  can  find  any  pre- 
test to  claim  an  Interest  In  tbe  notea  we 
cannot  conceive. 

Mra.  Finch,  the  mother  of  the  plalnttff» 
Oarrison,  Halloman,  Mc<^atchen,  and- 
Finch,  early  in  1871  sold  to  the  widow  all 
her  interest  In  the  estate  tor  $1,000,  which 
was  paid  to  her;  and,  by  her  attorney  in- 
tact, she  executed  a  conveyance  tor  tbe 
purpose  of  consummating  the  sale  on  the 
7th  day  of  July,  1871.  The  description  in 
the  conveyance  Is  about  as  obscure  as  one 
could  he,  but  Its  meaning  can  be  ascer- 
tained, and  It  appears  that  the  property- 
conveyed  was  that  set  ont  in  the  Inven- 
tory ot  the  administrator.  But  It  is  said- 
that  a  married  woman  cannot  convey 
property  by  attorney.  The  reply  is  that 
she  can  dispose  at  least  of  her  personalty, 
as  a  feme  sole.  Much  of  the  busineas  of 
the  country  Is  conducted  by  married 
women,  and  tbe  result  ot  the  argument 
would  be  to  invalidate  all  sales  made  tor 
thorn  by  clerks  or  other  agents, — a  post- 
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tlon  without  mippnrt.  Bat,  Independent 
ot  the  deed.u  parol  Ralowas  made  monthB 
before,  and  the  agreed  price  paid.  The 
Dotea  were  delivered  to  the  widow  ns  en- 
titled to  all  the  estate,  and  the  administra- 
tion Bubseqneutly  settled.  For  more  than 
13  yearn  after  the  sale,  no  effort  wau  made 
to  disaffirm  it.  and  no  reason  shown  to 
excuse  the  delay.  It  there  ever  was  any 
ground  for  Mrs.  Finch  or  those  claiming 
under  her  to  avoid  the  sale,  the  unex- 
plained lapse  of  time  bars  it.  The  same 
may  be  said  as  to  the  right  of  E.N.  Davie. 

The  claim  ol  Mrs.  Clement  presents 
nior«  color  ot  merit ;  for  she  was  a  minor 
when  the  sales  were  made  to  the  widow, 
and  her  interest  Is  claimed  only  by  virtne 
of  the  attempted  sale  of  her  saardlan. 
There  Is  no  proof  that  the  Knordlan  was 
anthorlzed  to  make  the  sale,  and  we  Inter 
from  the  circumstances  that  she  was  not. 
But  the  widow  paid  for  her  interest,  the 
money  went  to  her  use,  and,  as  the  evi- 
dence dlsclosea,  she  knew  the  facts.  She 
came  ot  foil  age  In  Augnst,  1877,  before  the 
administration  of  the  estate  was  settled. 
For  nearly  seven  years  she  did  nothing  to 
dlsafflrm  the  sale.  Acquiescence  Tor  that 
time  must  be  held  an  implied  ratification 
o(  the  guardian's  sale  of  her  interest. 

The  widow,  therefore,  acquired  the  In- 
terest of  all  the  heirs  In  the  notes,  and, 
having  acquired  the  land  subject  only  to 
the  lien  of  the  notes,  her  title  became  per- 
fect; and  the  plaintifts  are  entitled  to  no 
relief  as  against  those  to  whom  her  rigiitM 
have  passed. 

It  was  suggested  in  the  argument  that 
some  ot  the  plaintiffs  were  entitled  to  re- 
cover as  heirs,  ot  the  widow.  In  rase  she 
was  found  to  have  owned  the  land.  No 
such  claim  was  asserted  in  the  pleadings, 
or  appears  to  be  sustained  by  the  proof. 
The  mother  ot  two  ot  the  plaintiffs  is  an 
bnlrot  the  widow;  but,  as  slie  is  living, 
tbey  cannot  have  a  recovery  upon  her 
heirship.  Resides,  It  aptMars  that  the 
widow  made  a  will,  which  was  admitted 
to  probate  by  the  probate  court  of  White 
county;  and  whether  it  was  properly  ad- 
mitted is  a  question  that  cannot  be  re- 
viewed in  this  collateral  proceeding,  nor 
at  the  suit  of  persons  not  interested  in  it. 
Bat  it  is  contended  that  the  will  was  not 
in  fact  admitted  to  probate  by  the  pro- 
bate court,  but  by  the  clerk  ol  the  court 
in  vacation,  and  that  the  court  subse- 
quently only  caused  an  order  to  be  en- 
tered, reciting  that  the  will  hud  been  fully 
proved  before  theclerk.and  that  the  same 
was  approved  by  the  court,  and  directiug 
that  the  will  be  recorded  as  such.  This,  it 
is  contended,  was  not  an  order  admitting 
the  will  to  probate,  hut  simply  approving 
the  clerk's  nctlou.  The  argument  has  no 
regard  for  the  effect  of  the  order,  but  rests 
alone  upon  Its  form.  It  is  too  technical 
for  oor  approval.  Petty  v.  Ducker,  51 
Ark.  281, 11  S.  W.  Bep.  2.  It  is  admitted 
that  by  the  will  the  defendant  was  to 
have  the  lands,  and  so  long  as  the  Judg- 
ment of  a  court  of  competent  Jurisdiction, 
admitting  it  to  probate,  is  unreversed.  Its 
terms  must  control  the  course  of  the  land. 
Do  well  V.  Tucker.  46  Ark.  438. 

From  the  views  expressed,  it  follows 
that  the  plaintiffs  were  en^tied  to  uo  re- 


lief, and  that  the  defendant  was  entitled 
to  have  the  legal  title  to  the  land  vested 
In  him.  Thejuilgment  granting  the  relief 
to  the  former  and  denying  it  to  the  latter 
was  therefore  erroneous  in  each  respect. 
Reversed  and  remanded,  with  directions 
to  enter  Judgment  in  accordAnce  with 
this  opinion. 


AlKMAN  V.  COMMONWKALTII. 

{Court  ofAppeaZt  (if  Kentuchy.    llnrob  17, 1893. ) 
Absox— Indictment— Sestsncb. 

1.  An  indictment  for  arson  charged  that 
defendant  "did  feloniously  and  willfully  set  fire 
to  and  bum  the  dwelling-house  of  S. "  field, 
that  malice  was  sufflciently  charged  by  the  use 
of  the  word  "feloniously."  Young  v. 'Com.,  IS 
Bush,  843,  followed. 

2.  Qen.  Stc28,art.7,  SI,  fixestbepaBtstameat 
for  arson  at  imprisonment  for  not  less  than  6  nor 
more  than  12  years ;  and  section  4  fixes  the  pun 
isbment  for  willfully  and  maliciously  burning  a 
"dwelling-house  which  is  occupied  as  a  resi- 
dence' at  imprisonment  for  not  less  than  10  nor 
more  than  20  years,  field,  that  an  Indictment 
charging  that  defendant  "did  feloniously  and 
willfully  set  lire  to  and  tram  the  dweUing-houae 
of  8. "  was  not  an  indictment  under  section  4; 
and  that  the  court  erred  in  cbarging  the  Jury 
that,  if  they  found  that  defendant  "willfully, 
malicioDsly,  and  unlawfully  set  fire  to  and 
burned  tbe  dwelling-taouse  of  B.,  or  a  dwellings 
house  In  bis  possession,  and  ooonpled  by  him  as 
such, "  tbey  should  find  him  guilty,  and  fix  bis 
punishment  at  Imprisonment  tor  a  "term  not  less 
than  10  nor  more  than  20  years. " 

Appeal  from  circuit  court,  Breathitt 
county. 

"Not  to  be  ofBeially  reported." 

John  Aikman  was  convicted  of  arson, 
and  appeals.     Reversed. 

D.  U.  Redwine,  J.  B.  Maronm,  and  J.  J. 
C.Back,  for  appellant.  Ww.  J.  Hendrick, 
for  appellee. 

Holt,  C.  .1.  Tbe  charge  in  the  indict- 
ment  Is  arson.  In  stating  the  circum- 
stances, it  says:  "The  said  John  Aikman, 
on  the  25th  day  of  June,  1889.  in  the  coun- 
ty and  circuit  aforesaid,  did  feloniously 
and  willfully  set  fire  to  and  burn  the 
dwelling-house  ol  Harvey  Sizemore."  Our 
statute  Axes  the  punishment  for  arson  at 
not  less  than  5  nor  more  than  13  years,  but 
it  does  not  dehne  the  offense.  Qen.  ISt.  c. 
29,  art.  7,  8  1-  'I^he  common  law  therefore 
controls  In  this  respect.  A  demurrer  was 
presented  to  the  indictment,  based,  doubt- 
less, upon  tbe  ground  that  It  did  not 
charge  the  act  to  have  been  done  mall- 
cloasly.  Malice  is,  at  common  law,  of  the 
essence  of  the  crime  of  arson.  It  Is  said 
in  1  Hale,  P.  C.  5tt6:  "The  felony  of  arson, 
or  willful  burning  of  houses,  is  described 
by  my  Lord  Coke,  chapter  15,  page  &i,  to 
be  the  malicious  and  voluntary  burning 
of  the  house  of  another,  by  night  or  by 
day."  And  on  page  66S)  be  says:  "It 
must  be  a  willful  and  malicious  burning; 
otherwise  it  is  not  felony,  but  only  a  tres- 
pass."  2  VVhart.  Crim.  Law,  §  1U63,  says: 
"The  burning  must  be  malicious  and 
voluntary  :  otherwise  it  la  not  felony,  but 
only  a  trespass:  and  therefore  no  negli- 
gence or  miachauce  amounts  to  it. "  The 
same  author  says  in  section  1673:  "The  In- 
dictment for  arson  at  common  law  roust 
lay  the  offense  to  have  been  done  willfully 
[or  voluntarily]  und  maliciously,  as  well 
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as  teloolonsly :"  and  In  2  East,  P.  C.  c.  21, 
§  11,  the  BBDie  lauKUflge  may  be  found. 
Wbile  the  moat  approved  mode  of  charg- 
ing this  offense  Is  thiit  It  was  done  "will- 
fully, mallclonsly,  and  feloniously,"  yet  It 
was  held  by  this  court  In  Young  ▼.  Com., 
12  Bush,  243,  that  the  word  "felontously" 
embraced  the  word  "maliciously;''  and  It 
is  decisive  of  this  question.  It  is  there 
said  :  "It  is  alleged  in  the  Indictment  that 
the  accused  "willfully  and  feloulouDly " 
set  Arc  to  the  house.  That  Is  equivalent 
to  a  charge  that  the  act  was  done  "  will- 
fully, maliciously,  and  unlawfully,"  for  it 
could  not  be  felonious  without  "being 
both  malicious  and  uulawfal."  An  act, 
to  be  maliciuns.  need  not  beconflned  to  an 
ill  will  towards  the  person.  It  Is  so  if 
done  with  a  deliberate  evil  Intent.  The 
word  "felonious"  is  defined  by  lexicog- 
raphers as  meaning  malignant,  or  ma- 
licious; and  when  an  act  is  charged  to 
have  been  done  "feloniously"  it  certainly 
embraces  the  Idea  that  it  was  done  with 
a  deliberate,  evil  intents  We  have  a 
statute  which  provides:  "If  anjr  person 
shall  wllirully,  maliciously,  and*  unlaw- 
fully burn  any  dwelling-bouse,  which  is 
occupied  as  a  residence,  or  any  charitable 
Institation,  In  this  commonwealth,  be 
shall  be  punlsbed  by  confinement  in  the 
penitentiary  for  not  less  than  ten  nor 
more  than  twenty  years;  and,  if  death 
ensues  from  sucb  burning,  sacb  offender 
shall  be  deemed  guilty  of  murder,  and 
punished  with  death  or  confinement  in 
the  penitentiary  for  life,  at  the  discretion 
of  the  Jury."  Gen.  St.  c. 29,  art.  7,  §  4.  It  is 
manifest  the  indictment  in  this  case  is  not 
under  this  statute,  because  it  does  not 
charge  that  the  house  was  occupied  as  a 
residence.  The  instruction  to  tbe  Jury, 
however,  embraces  such  a  case;  and  not 
only  does  it  do  this,  but  it  also  Includes 
the  common-law  offense  of  arson,  save 
that  it  adopts  tbepunishmentforthe  stat- 
utory ottense  as  tbe  penalty  to  be  inflicted 
In  cose  of  conviction.  It  reads  thus: 
"Theconrt  says  to  tbe  jnry  that  if  tbey 
believe  from  tbe  evidence  beyond  a  rea- 
sonable doubt  that  the  defendant,  .Tohn 
Ailcman,  In  Breathitt  county,  and  before 
the  fluding  of  the  indictment,  willfully, 
maliciously,  and  unlawfully  set  fire  to 
and  burned  the  dwelling-house  of  Harvey 
Sizemore.  or  a  dwelling-house  in  his  pos 
session,  and  occupied  by  him  as  such,  they 
ought  to  find  tbe  defendant  guilty  as 
charged  in  tbe  Indictment,  and  fix  his 
punishment  by  conflnement  In  the  state 
penitentiary  a  term  not  less  than  ten  nor 
more  than  twenty  years.  In  the  discretion 
of  tbe  jury. "  It  will  be  noticed  the  pun- 
ishment of  the  statutory  offense  is  greater 
than  that  fixed  by  the  statute  for  arson. 
This  instruction  authorized  the  Infliction 
of  a  punishment  greater  than  that  pre- 
scribed for  arson.  A  person  cannot  be  in- 
dicted for  one  offense  and  convicted  uf  n 
greater  one;  nor  can  one  be  convicted 
and  punished  in  a  greater  degree  uf  an 
offense  than  that  charged  in  the  indict- 
ment. There  was,  therefore,  error.  In- 
deed, It  is  confessed  by  the  attorney  gen- 
eral ;  and  the  judgment  is  reversed,  and 
cause  remanded  for  a  new  trial  in  con- 
formity to  this  opinion. 


Kentdcet  Ce.vt.  Ry.  Co.  v.  Ryi.e. 
(Court  of  Appeals  of  Kentucky.    March  5, 18S2. ) 

BAILBOAD  CkjMPAHUS — ACCIDEHTS  TO  ElfPU>TM 
— NbOLIOBHOB — EVIDBKCB — Damasbs. 

1.  In  an  action  to  recover  damages  for  per- 
sonal Injuries  it  appeared  tbat  the  plalntiJI,  a 
brakeman,  was  standing  on  a  plank  VaaX.  extend- 
ed across  tbe  rear  end  of  a  switch  engine,  placed 
there  to  enable  brakemen  to  couple  cars.  This 
plank  extended  a  few  inches  above  the  track 
rails,  and,  while  tbe  engine  was  backing,  this 
board  stmck  a  railroad  tie  lying  on  the  track, 
throwing  the  plaintiflF  oit,  and  causing  the  in- 
juries complained  of.  There  was  evidence  thai 
the  tie  was  left  on  tbe  track  through  tbe  negli- 
gence of  employes  who  had  been  making  repairs 
at  that  place  two  days  before  the  accident,  snd 
no  contributory  negligenoe  by  tbe  plaintiff  was 
shown.  Held,  that  a  Judgment  for  the  plaintilt 
was  sustained  by  the  evidence. 

8.  n'here  a  man  33  years  of  age,  in  fine 
health,  and  earning  from  taOO  to  (600  a  year,  is 
reduced  through  defendant's  gross  negligenoe  to 
a  physical  wreck,  one  leg  being  amputated  abora 
the  Icnee,  the  toes  on  the  other  foot  all  cat  oIL 
and  the  heel  split  open,  his  hip  dislocated,  and 
his  chest  injured,  a  verdict  for  $13,600  la  not  ex- 
cessive. 

Appeal  from  circuit  court,  Kenton  coun- 
ty. 

"Not  to  be  officially  reported." 

Action  by  Michael  Ryleagalnst  the  Ken- 
tacky  Central  Railway  Company  to  recov- 
er damages  for  personal  injuries.  Plain- 
tiff obtained  judgment,  and  defendant  ap- 
peals.   Affirmed. 

Halltim  A  Myera  and  O.  C.  Loekbart,  for 
appellant.     William  Ooebel,  for  appellee. 

pRTOR,  J.  The  appellee,  Michael  Ryle. 
while  In  the  employ  of  the  Kentucky  Cen- 
tral Railway  Company  as  a  brakeman, 
wa8  seriously  injured, as  be  alleges.by  rea- 
son of  the  negligence  of  Its  employes,  and 
Instituted  this  action  to  recover  damages. 
The  amount  of  the  recovery  Is  913.600.  At 
the  lime  of  the  Injury  be  was  standing  on 
a  board  or  plank  tbat  extended  entirely 
across  the  rear  end  of  a  switch-engine,  and 
was  placed  there  to  enable  the  brakemen 
to  couple  tbe  cars.  His  position  was 
where  be  was  required  to  be  in  the  die- 
charge  of  his  duties  as  a  brakeman.  This 
plank  upon  which  he  stood  extended  a 
few  inches  above  the  rails  on  tbe  track; 
and  while  this  engine  was  backing  at  the 
rate  of  from  five  to  six  miles  an  bonr,  the 
rear  end  of  tfaeenglne,  or  rather  this  board 
upon  which  the  plaintiff  stood,  came  in 
contact  with  a  railroad  tie  that  had  been 
taken  from  tbe  road  In  repairing  it,  or 
from  a  ditch  tbat  was  being  cleaned  oot 
on  tbe  side  of  the  track.  The  end  of  this 
detached  tie  extended  above  tbe  rail  so 
high  that  this  board  struck  it,  throwing 
tbe  plaintiff  off,  and  mangling  his  limbs 
by  the  engine  passing  over  them.  There 
are  two  grounds  of  recovery  alleged  In 
tbe  petition.  The  Orat  is  negligence  In  tbe 
employes  of  the  road  in  placing  this  tie  on 
or  so  near  tbe  track  as  to  obHtrurt  tbe 
passing  engine;  aeeond,  in  tailing  to  see 
that  this  tie  was  an  obstmction  that 
must  cause  injury  co  those  in  charge  of 
the  switch-engine.  An  issue  was  formed 
on  the  pleadings,  and  atrial  had,  resulting 
In  the  verdict  stated. 

It  appears  that  In  the  evening  of  Aogost 
10,  1889,  this   engine  and  tender  backed 
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from  Nineteenth  8treet,  In  the  city  ol  Cov* 
ington,  north  to  another  track  of  the  road, 
in  order  to  conple  on  Bome  Irelght-cars 
that  had  tu  be  moved.  Kyle  and  aniitber 
brakeman  were  on  the  plank  when  It 
struck  the  tie:  the  appellee  on  the  west 
Aide,  holding:  onto  the  coapllnK-pIn  that 
18  near  the  tender.  Whether  the  face  of 
the  appellee  wan  towards  this  obstruction 
or  his  back  does  not  distinctly  appear.  It 
was  left  to  the  jury,  however,  to  determine 
whvther  or  not  the  appellee  could  have 
diacovered  the  obstruction  by  the  exercise 
of  ordinary  care  and  prudence  on  his  part, 
so  as  to  have  avoided  the  inlury.  It  ap- 
pears from  the  testimony  that  the  em- 
ployes of  the  company  had  been  digging 
thlH  ditch  and  sloping  down  the  embank- 
meot  Home  days  before  the  accident  hap- 
pened, and  also  that  a  number  of  ties  were 
lying  In  the  ditch  before  the  work  was 
done;  and,  further,  there  is  proof  conduc- 
Ing  to  show  that  the  work  could  not  have 
t>een  done  iu  this  ditch  without  removing 
the  ties.  The  snperlntendeut  of  these  re- 
pairs states  that  the  ties  were  In  the  ditch, 
tint  were  removed  to  a  safe  place,  but  that 
perhaps  some  of  them  remained  la  the 
<lltcb.  It  is  a  part  of  the  duty  of  tbe  com- 
pany through  its  employes  to  Inspect  tbe 
track  located  in  a  city  as  this  was,  and 
used  for  switching  purposes,  and  to  In- 
spect it  several  times  dally,  usually  begin- 
ning at  7  o'clock  in  tbemorning;  and  that 
on  the  i:iornlDg  of  tbe  day  of  tbe  injury 
the  superintendent  started  out  a  track- 
walker to  see  the  condition  of  the  track. 
The  testimony  for  the  defense  would  Indi- 
cate that  this  tie.  It  on  the  track,  had  t>een 
placed  on  It  by  some  trespasser  shortly 
befora  tbe  accident.  The  testimony  of  the 
appellee  leaves  no  doubt  as  to  the  cause 
of  tbe  injury.  He  was  evidently  knocked 
oiT  by  reason  of  this  obstruction,  and,  if 
placed  there  by  the  employes  of  the  com- 
pany, or  If  placed  there  by  others,  and  had 
been  there  tor  such  a  length  of  time  as 
those  In  qharge  of  tbe  track,  and  whose 
duty  It  was  to  keep  It  clear  of  obstruc- 
tions, could  have  discovered  it  by  the  ex- 
ercise of  ordinary  care  and  diligence,  the 
company  must  be  beld  responsible.  There 
are  two  witnesses  for  the  appellee  who 
testify  that  nearly  two  days  before  this  in- 
jury they  saw.  sticking  up  over  the  west 
rail  of  tbe  track,  a  railroad  tie,  and  un 
the  evening  ol  the  accident,  and  after  it 
happened,  they  saw  that  this  tie  had  been 
knocked  Into  tbe  ditch,— tbe  same  tie  they 
had  noticed  sticking  above  the  rail  nearly 
two  days  before,  and  at  the  place  wber<>  the 
appellee  was  injured;  that  this  tie  had 
blood  on  it.  'i'bls  Is  evidently  the  tie  that 
caused  the  Injury,  and.  If  these  two  wit- 
nesses are  to  be  believed,  this  verdict 
ought  not  to  be  disturbed,  unless  tbe 
damages  are  excessive.  They  are  entirely 
disinterested,  and  could  have  had  no  mo- 
tive in  making  a  statement  they  knew  to  be 
false.  There  is  but  slight,  if  any,  proof  as 
to  contributory  neglect.  The  appellee 
says  he  saw  tbe  obstruction  Just  as  tbe 
board  was  about  to  strike  it.  He  bad  one 
hand  bold  ol  a  pin  above  him,  so  as  to 
fceep  himself  on  the  board;  and.  In  bis 
opinion,  If  he  had  let  go  this  support,  the 
danger  would    bare    beeu   greater.    The 


conductor  or  engineer  bad  his  face  front- 
ing tbe  obstruction.  It  was  in  full  view 
of  him;  still  he  never  saw  it.  And,  be- 
sides, tlie  defense  bad  tbe  full  benefit  of  an 
Instruction  on  tbe  question  of  contribu- 
tory negligence,  and  therefore  there  Is  no 
reason  to  complain  of  any  error  upon 
that  ground.  There  Is  some  objection 
made  as  to  the  opinion  expressed  by  tbe 
appellee  that  the  danger  would  have  been 
greater  if  be  had  attempted  to  save  him- 
self oy  releasing  blw  bold  on  tbe  bar  or 
pin,  and  also  nis  opinion  that  tbe  ditcli 
conld  not  be  deepened  without  removing 
tbe  ties  In  some  way.  We  caunot  see  how 
this  testimony  could  have  controlled  the 
finding  in  any  manner.  In  fact  the  ties 
were  removed,  as  tbe  defense  proves,  from 
tbe  ditch  when  It  wds  being  dug,  and  the 
opinion,  therefore,  of  the  witness  that  it 
could  not  have  been  dug  without  handling 
tbem,  if  incompetent,  was  entirely  imma- 
terial, and  so  of  theoplnlon  of  tbe  witness 
as  to  bis  releasing  bis  bold  on  tbe  pin  for 
bis  personal  safety.  The  que<ition  raised 
as  to  tlie  pleadings.  It  seems  to  na,  cannot 
avail. 

The  two  grounds  of  recovery.  It  they  ex- 
ist, were  properly  pleaded,  and  tbe  appel- 
lee could  not  have  been  compelled  to  elect 
on  which  of  the  grounds  be  would  rely; 
and,  If  either  existed,  tbe  plaintiff  was  en- 
titled to  recover.  One  paragraph  is  that 
tbe  employes  negligently  placed  the  ob- 
straction  on  tbe  track ;  tbe  other,  in  an 
amendment,  to  the  effect,  tbe  obstruc- 
tion being  on  tbe  track,  the  company 
failed  to  discover  it  and  remove  it,  when, 
by  the  exercise  of  ordinary  care,  they 
conld  have  discovered  it,  and  prevented 
tbe  injury.  If  these  averments  bad  been 
in  one  paragraph  of  the  petition,  we  are 
not  disposed  to  say  that  such  pleading 
was  at  variance  with  the  Code.  Tbe  in- 
jury may  have  resulted  by  tbe  neglect  ot 
the  company  in  many  more  ways  than 
one,  and  still  it  presents  bnt  the  one  cause 
ot  action.  In  this  case  tliere  was  testi- 
mony conducing  to  show  negligence  in 
both  aspects  of  tbe  case.  These  employes 
had  been  digging  this  ditch  and  remov- 
ing the  ties.  They  bad  quit  work  about 
two  days  before  the  accident  happened. 
This  tie  was  seen  obtruding  above  tberall 
about  two  days  before  tbe  Injury  hap- 
pened, and  remained  there  (If  tbe  wit- 
nesses of  tbe  appellee  are  to  be  believed) 
until  this  board  came  in  contact  with  It; 
and  such  facts  and  ciTcuniHtunces  were 
sulBcIenttogo  to  tbe  jury  upon  tbe  charge 
that  this  tie  was  negligently  placed  tliere 
by  those  at  work  In  tbe  ditch.  And,  it  re- 
maining there  two  days,  with  tbe  duty  ot 
tbe  superintendent  of  the  track  to  notice 
for  obstructions  dally,  was  negligence. 
It  is  not  for  this  court  to  determine  tbe 
credibility  of  tbe  witnesses,  or  to  say 
what  witnesses  are  to  be  believed  or  dis- 
credited. If  the  statements  made  by  tbe 
witnesses  tor  the  defense  are  to  control, 
there  was  then  no  negligence;  if  the  wit- 
nesses tor  the  plaintiff  are  to  be  believed. 
It  was  negligence  of  the  grossest  char- 
acter. The  appellee,  when  be  undertook 
to  discharge  the  duties  of  a  brakemon, 
assumed  the  ordinary  risks  resulting  from 
his  undertaking;  but  he  did  not  assume 
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to  rely  on  the  TftrHance  of  tboee  whose 
duty  It  was  to  Bee  that  the  ruad  was 
kept  clear  ot  obatructlonn,  or  whoae  daty 
It  was  to  repair  It.  Those  in  charge  ot 
the  track,  although  in  the  same  compauy, 
and  suburdinateR,  were  Id  a  dlffereDt 
sphere  of  employ  men  t,  and  not  fellow- 
servants  of  the  appellee.  See  Railroad  t 
CaTens,  ft  Bush,  659.  The  Instructions 
based  on  the  testimony  gr^^e  the  law  ot 
the  case.  The  court  told  the  Jarythatlf 
the  employee  placed  the  tie  on  th«  track, 
or  above  the  rail,  so  as  to  obstruct  the 
movement  ol  the  train,  and  this  caused 
the  Injury,  the  company  was  liable. 
Also,  U  the  tie  bad  been  In  that  positloo 
long  enough  tor  those  whose  duty  It  was 
to  remove  It,  and  by  the  exercise  of  ordi- 
nary care  could  haVe  discovered  It,  and 
failed  to  do  ao.  It  was  neKllgence.  That 
they  conld  find  punitive  damages  It  the 
appellant  was  guilty  of  gross  neglect,  and 
that  gross  neglect  was  the  absence  ot 
slight  care.  The  Jury  was  also  told  that. 
If  the  plaintiff  was  himself  careless  or  neg- 
ligent, and  that  his  negligence  concurred 
In  or  contributed  to  his  Injury,  and  but 
for  bis  negligence  he  would  not  have  been 
Injured,  they  must  find  for  the  defendant. 
These  are.  In  substance,  the  Instructions 
given,  and  we  perceive  no  statentent  In 
either  Instruction  prejudicial  to  the  rights 
of  the  defense. 

On  the  question  ot  excessive  damages, 
while  It  appears  that  the  plaintiff  has  re- 
covered a  large  sum,  we  are  not  disposed. 
In  view  of  the  nature  of  the  Injuries,  to 
say  that  the  verdict  resulted  from  a  feel- 
ing of  passion  or  prejudice  against  the  ap- 
pellant, or  uf  partiality  for  the  plalntlll. 
He  was  only  23  years  of  age,  in  fine  health 
and  vigor,  and  earning  from  five  to  six 
hundred  dollars  a  year.  From  this 
healthy  and  robust  condition  he  was  re- 
duced by  reason  of  this  Injury  to  a  mere 
pliysIcHi  wreck.  One  of  his  legs  was  cnt 
oft  below  the  knee  by  the  engine  parsing 
over  it.  This  leg  had  to  be  amputated 
above  the  knee  by  the  surgeon  In  order  to 
save  his  life.  The  toes  on  the  foot  of  the 
other  leg  were  all  cnt  or  mashed  off;  bis 
heel  mashed  and  split  open ;  and  his  hip, 
OD  the  Bide  where  the  leg  remained,  dislo. 
cated.  His  chest  was  also  iDJurpfl,  and 
by  reason  of  these  Injuries  be  suffered  for 
weeks  and  months.  When,  therefore,  you 
tiward  him  compensation  for  the  loss 
of  an  ordinary  life  of  labor,  as  well  as 
compensation  for  his  mental  and  physical 
suffering,  and  add  to  this  damages  by 
way  uf  punishment  for  the  gross  negli- 
gence of  the  company,  we  are  compelled 
to  sny  the  damages  were  not  excessive. 

The  judgment  Is  affirmed. 


FiBST  Nat.  Bank  of  Stanford  v.  Mat- 
ting lt  et  at. 

(Covrt  of  AppeaU  of  Kentucky.    March  8, 1883.) 

Pbinoifal  and  Bdkitt— LtABiLirr  of  Bcbktt 
— Fraud — Plbadino— Instkcotions. 
1.  Id  an  action  agalDSt  asaretyonanotegireii 
by  the  priucipal  maker,  who  is  known  by  all  par 
ties  to  be  Insolvent,  in  payment  for  a  flour-mill, 
where  it  appears  that  the  surety  was  fraudulent- 
ly induced  to  sign  the  note  by  the  representa- 
tions of  the  creditor  that  the  null  had  an  earoing 


eapaotty  of  tflOO  a  nx>nth,  and  that  It  bad  earned 
a  net  proUt  ot  that  amount  under  the  purchaaer'a 
management  the  month  previous  to  the  sale, 
which  representations  theyfraudnlontlyprocnTtao 
the  purchaser  to  conflrm.  when  in  fact  they  knew 
that  the  mill  had  not  ana  oould  not  be  operated 
except  at  a  loss,  sacb  facts  constitute  a  good  de- 
fense. 

9.  An  answer  in  snob  an  action,  which  falls 
to  aver  that  the  snrety  was  aninfbrmed  on  the 
•abject  misrepresented,  ia  demurraUeL 

8.  An  allegation  that  the  creditor  rvpttBeat- 
ed  to  the  surety  that  be  would,  when  the  sale 
was  made,  furnish  said  purchaser  with  $2,000  or 
$3,000,  without  security,  to  stock  and  operate 
such  mill,  affords  no  defense,  since  it  is  merely 
a  representation  as  to  a  matter  of  intention. 

4.  The  fbet  that  the  creditor  represanted  to 
the  surety  at  the  time  the  latter  signed  the  note 
that  three  other  notes,  ^iran  by  the  pordiaaer 
alone,  were  made  payable  in  three,  four,  and  five 
years,  without  any  reservation,  when  in  fact  a 
condition  was  inserted  in  the  deed,  wltfaont  the 
surety's  knowledge  or  consent,  whereby  ail  the 
notes  were  to  beeome  due  and  payable  in  three 
years,  oonstitates  a  good  defensa 

6.  An  instruction  directing  the  Jnty  to  flod 
for  the  creditor,  anless  they  believe  that  its 
agents  procured  the  signature  of  the  surety  V> 
the  note  by  false  and  fraudulent  representations, 
is  erroneous,  as  being  too  general. 

Appeal  from  circuit  conrt,  litneolD 
county. 

"To  be  officially  reported." 

Action  upon  a  promissory  note  by  tlie 
First  National  Bank  ot  Rtanford  against 
B.  T.  Mattingly  and  Levi  Hubble.  De- 
fendants obtained  judgment,  and  plaintiff 
appeals.    Beversed. 

BW  A  McRoberta,  Welch  A  S&nilej, 
and  WilllHia  LiadHHy,  for  appellant.  O. 
H.  Waddle,  irmnk  Hubble,  and  Robt. 
Harding,  for  appellee. 

Lewis,  J.  Appellant,  the  First  Na- 
tional Bank  of  Stanford,  being  owner  of  a 
parcel  of  land  on  which  was  a  floDr-mill 
and  elevator,  sold  it  November  8,  18K4,  to 
R.  T.  Mattingly  for  f  18,000, payable  as  fol- 
lows: f  1,000,  Novembers, IH$5.  L.  Hubble 
being  surety  on  the  note  therefor,  about 
which  there  Is  now  no  controverny; 
93,000,  November,  1886,  appellee,  Levi  Hub- 
ble being  surety  on  the  note  therefor,  the 
subject  ot  this  litigation;  and  $9,00(1  in 
equal  Installments,  evidenced  by  notes  of 
Mattingly  alone, November  3. 1887,  '88,  '89, 
to  secure  payment  ot  which  a  lien  on  the 
property  whs  reversed,  and  In  relation  to 
which  there  was  a  provision  In  the  deed 
that,  in  case  he  tailed  to  pay  on  Novem- 
ber 8, 1887,  all  the  notes  then  due  and  the 
accrued  Interest,  the  whole  debt  was  to 
be  considered  and  acted  on  as  then  paya- 
ble. There  having  been  failure  to  pay  the 
annual  Interest  acrrued  up  to  November  S, 
1RS5,  on  the  note  for  98,000,  executed  by 
Mattingly  and  appellee,  appellant  Inoti- 
tuted  this  action  against  them  to  recover 
9180,  amount  thereof.  Judgment  was 
rendered  by  default  against  the  former, 
but  the  latter  made  defense,  and  the  ac- 
tion remained  undetermined  until  April 
lU,  1887,  when  a  snpplemeptal  petition 
was  filed,  wherein  was  prayed  judgment 
for  principal  ot  the  note  that  had  In  mean 
time  become  due,  and  additional  interest. 
The  grounds  of  defense,  as  stated  by  ap- 
pellee, are.  In  substance:  (1)  That  he  ex- 
ecuted the  note  as  surety  merely,  h«ing. 
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as  were  offlcera  o(  appellant  who  made 
Bale  ot  the  property,  aware  of  IngolTency 
of  Mattingly;  and  they  also  knew  be  ao 
esecuted  it,  believlog  Mattlngly  would 
be  unable  tu  meet  payment  of  the  note  ex- 
cept with  prufita  expected  to  be  reallxed 
by  operation  of  the  mill;  yet  fur  the  fraud- 
ulent purpose  of  inducing  blm  to  become 
surety  they  represented  to  him  the  mill, 
when  operated,  bad  capacity  to  earn  a 
profit  of  fGOO  per  month,  when,  ha  ring 
full  knowledge  of  its  value  and  condition, 
they  knew  it  could  not  be  operated  except 
at  a  great  loss  to  its  owner;  and  tbat 
Mattiiigly  bed  just  before  the  sale  oper- 
ated it  lor  one  month,  as  a  renter  from 
appellant,  at  a  net  profit  of  9600,  the  pro- 
ceeds bavlng  been  bandied  and  expenses 
paid  through  one  of  appellant's  directors, 
when  they  knew  he  had  in  fact  operated 
it  for  the  period  mentioned  at  a  loss  of 
near  faOO;  and  that  they  fraudulently  de- 
ceived and  procured  Mattiogly  to  confirm 
that  repreuentatlon  as  true.  (2)  Tbat 
tbey,  for  the  purpose  mentioned,  repre- 
sented to  appellee  the  property  was  worth 
913,000,  and  they  had  been  offered  that 
price  for  it  by  an  espcrlenced  raill-mau, 
who  had  examined  It,  but  preferred  selling 
to  Mattingly,  because  he  was  a  home 
man,  when  Id  fact  it  was  not  worth  more 
than  fB.OOO,  and  such  offer  had  not  been 
made.  (3)  That  said  otticers.  knowing  it 
was  necessary  for  Mattingly  to  haye  capi' 
tal  with  which  to  stock  and  operate  the 
mill,  represented  to  appellee  they  would, 
when  the  sale  was  made  for  that  purpose, 
furnish  him  with  from  f2,000  to  $S,000. 
without  security;  yet,  knowing  appellee 
bad  been  Induced  to  sign  the  note  believ- 
ing tbey  would  do  so,  tbey  (ailed  and  re- 
fused tu  furnish  any  capital  to  him,  and 
by  reason  thereof  be  was  unable  to  oper- 
ate the  mill.  (4)  It  is  furtber  stated  that, 
at  the  time  the  appellee  figned  the  note, 
tbey  represented  to  him  the  threu  notes 
executed  by  Mattingly  alone  were  made 
payable  three,  four,  and  five  years  after 
date,  without  any  reservation  or  rondl- 
tiuii;  yet,  without  appellee's  knowledge 
or  consent,  the  provision  heretofore  men- 
tioned was  afterwards  made  in  the  deed, 
wlier«by  all  the  notes  became  due  and  col- 
lertlhle  November  3, 1887.  It  is  averred  Id 
the  answer  In  respect  to  each  representa- 
tion mentioned  that  it  was  falsely  and 
fraudulently  made  before  appellee  signed 
the  note,  and  be  was  by  rrasou  thereof  in- 
duced to  do  so.  A  demurrer  to  each  para- 
grapli,  as  we  have  numbered  them,  was 
filed,  but  overruled  as  To  all  but  tbe  third, 
to  wtilch  it  was  sustained;  nevertheless 
the  court,  upon  motion  to  Rtrlke  out  the 
allegations  contained  in  It,  ruled  they 
were  traTeraabte,  and  a  reply  thereto 
should  be  filed. 

Tbe  general  doctrine  applicable  to  this 
case,  as  quoted  from  Story,  Eq.  Jur.  §  824, 
and  approved  In  Burks  v.  'Wouterline,  8 
Bush,  20,  Is  thus  stated ;  "Tbe  contract  of 
suretyship  Imports  entire  good  faith  and 
confidence  between  tbe  parties  in  regard 
to  the  whole  transactions.  Any  conceal- 
ment of  material  facta,  or  any  express  or 
implied  misrepresentation  of  facts,  or  any 
undue  advantage  taken  of  the  surety  by 
the  creditor,  either  by  surprise  or  by  wltb- 


bolding  proper  information,  will  undoubt- 
efily  furnish  sufficient  ground  to  invali- 
date tbucontraet."  Moreover,  proof  or  ad- 
missions of  misrepresentations  ur  conceal- 
ment of  material  facts,  "when  fraud  is 
charged  by  tbe  surety,  will,  without  any 
regard  to  the  intent  to  deceive  him  m.ilo 
MDlmo,  make  a  case  of  constructive  fraud 
requiring  the  creditor  to  repel  the  legal 
deduction  of  proof  of  integrity  of  the 
ti-ansaction. "  Burks  v.  Wouterline.  In 
the  practical  application  of  tlie  doctrine 
Just  mentioned,  tbe  following  rule  is  laid 
down  in  Brandt  on  Sui-etyship  and  Onar- 
anty,  (section  401,)  upon  authority  of 
cases  cited,  Wooley  v.  Banking  Co.,  81 
Ky.  527,  being  one  uf  tbem:  "If  any  ma- 
terial part  of  the  transaction  between  the 
creditor  and  bis  debtor  is  by  the  creditor, 
or  with  his  knowledge  or  consent,  misrep- 
resented to  the  surety,  the  misrepresenta- 
tion being  such  tbat,  bnt  for  tbe  same 
having  been  made,  either  tbe  suretyship 
would  nothave  been  entered  lntoatall,or, 
beingentered  in  tu.tbeextent  of  the  surety's 
liability  might  be  hereby  increased,  tbe 
surety  is  in  such  r^se  generally  held  to  be 
not  bound  by  bis  obligation."  Applying 
that  rule,  we  think  the  facts  stated  In  the 
first  paragraph  of  tbe  answer  constitute 
a  defense:  for  the  alleged  repreeentation 
was  not  merely  in  respect  to  supposed  ca- 
pacity of  tbe  mill  to  earn  a  monthly  profit 
of  $600,  but  of  a  fact,  within  personal 
knowledge  of  one  of  the  oHlcers  of  tbe  ap- 
pellant, that  it  had,  nben  operated  by 
Mattingly,  actually  yielded  that  amount; 
about  which,  as  alleged,  appellee  was 
ignorant,  and  Mattingly  bad  been  de^ 
ceived  by  that  ufllcer.  That  the  earning 
capacity  of  the  mill  was  a  material  part 
of  tbe  transaction  between  the  parties,  in 
view  of  Mattlngly's  known  inability  to 
meet  payment  of  the  note  sued  on.  except 
with  profits  made  by  operating  it,  there 
can,  it  seems  to  us,  be  no  question.  The 
well-settled  rule  is,  as  argued,  that  mere 
commendation,  on  even  false  representa' 
tion,  by  tbe  seller  of  property  as  to  Its 
value,  when  the  purchaser  has  no  oppor- 
tunity to  ascertain  for  himself  such  value 
by  ordinary  vigilance  or  inquiry,  has  no 
effect  on  legal  rights  of  tbe  contrscting 
parties,  even  when  made  with  Intention 
to  deceive.  Marshall  v.  Peck,  1  Dana, 
600.  But  tbat  rule  does  not  apply  to  con- 
duct of  a  seller  -to  the  surety  of  the  pur- 
chaser; for  a  surety  is  not  required  to  as- 
certain for  himself  condition  or  value  of 
property  sold  to  his  principal,  but  may 
rely  entirely  upon  representation  made 
by  the  seller  to  him  as  to  even  its  value; 
and,  if  induced  by  his  mlsrepreaentatlun 
In  respect  thereto  to  become  bound  for 
purchase  money,  he  would  be  entitled  to 
discharge  from  tbe  obligation  in  every  case 
when  upon  the  actual  value  of  property 
sold  may  depend  bis  ultimate  responsibil- 
ity. But  a  party  cannot  be  regarded  hav- 
ing been  deceived  or  misted  by  another 
unless  he  was  at  tbetimelgnorantorunln- 
formed  on  tbe  subject  of  alleged  misrepre- 
sentation ;  and  It  would  be  mlBuppllca- 
tion  of  the  rule  to  permit  a  surety  to 
escape  payment  of  a  note  nigned  volun- 
tarily, and  with  bis  eyes  open,  upon  tbe 
ground  of  misrepresentation  by  a  seller  or 
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creditor  aboat  a  matter  he  himself  had 
toll  knowledge  of.  It  is  dletiactly  enough 
stated  in  the  second  paraKrapb  of  the  an- 
swer that  ufflcers  of  appellant  were  well 
acquainted  with  condition  and  valne  of 
the  mill  property,  but  not  averred  appellee 
was  nor  also  acquainted  therewith;  and 
because  of  that  omisition  the  demurrer  to 
that  paraffraph,  we  think,  ought  to  hare 
been  suHtalned. 

The  (ierenae  stated  In  the  third  para- 
graph is  not  made  to  rest  upon  any  con- 
tract or  agreement  between  the  offlcers  of 
appellant  and  either  appellee  or  Mat- 
tingly,  nur  misrepresentation  of  any  ma- 
terial tact,  but  upon  what,  it  seems  to  us, 
amounts  to  no  more  than  a  mere  ezprea- 
aion  of  Intention  on  part  of  appellant  to 
furnish  Mattlngly,  without  security,  a 
capital  of  f  2,(X)0  to  f 2,600,  with  which  to 
stock  and  operate  the  mill,  that  was  not 
carried  out.  If  appellant's  oBiceni  bad 
falsely  represented  to  appellee  It  bad 
agreed  with  Mattingly  to  so  furnish  the 
capital,  or  it  it  bad,  in  consideration  or 
inducement  for  his  becoming  surety, 
agreed  with  appellee  to  fomisb  it  to  Mat- 
tingly, there  would  be  no  qncHtlon  of  his 
right  ti>  release  from  the  note;  for,  in 
either  case,  his  rights  and  interest  as 
surety  would  bare  been  materially  af- 
fected by  bad  taitb  of  appellant.  But  a 
false  representation  as  to  a  matter  of  in- 
tention, not  amounting  to  a  matter  of 
fact,  nor  to  an  agreement,  is  not  a  fraud 
at  law,  nor  does  it  afford  ground  for  relief 
In  equity;  there  being  a  well-recognised 
distinction  between  it,  and  both  a  false 
repi-esentation  of  fact  and  a  representa- 
tion that  amounts  to  an  engagement. 
8ee  Kerr,  Fraud  &  M.  88,  89.  And  that 
mle  is  appiieil  to  a  transaction  between 
the  vendor  or  creditor  and  the  surety,  as 
well  as  porchnser  or  principal,  being  thus 
stated  in  Brandt's  treatise,  (section  404.) 
"A  distinction  has  been  taken  between  a 
misrepresentation  of  an  existing  fact  and 
of  an  nnezecnted  intention,  and  the  lat- 
ter has  been  held  not  to  be  such  a  fraud 
as  will  discharge  a  surety."  We  think, 
therefore,  the  demurrer  to  that  paragraph 
was  properly  sustained,  and  no  reply  to 
It  was  necessary. 

The  facts  stated  in  the  fourth  paragraph 
clearly  constitute  a  defense.  In  Wooley 
V.  Banking  Co.,  involving  a  similar  qoes- 
tion,  it  was  held  by  this-court  that  when 
a  creditor,  as  inducement  to  a  t>ersnn  to 
become  bound  as  surety,  falsely  repre* 
sents  that  he  holds  collateral  security  for 
the  same  debt,  the  surety  will  be  released. 
In  this  case  the  representation  was  equiv- 
alent to  an  aHHurance  that  Mattlngly, 
under  the  contract  already  made,  would 
have  possession  and  right  to  operate  the 
mill  without  hindrance  until  November  8, 
1889,  when  the  last  one  of  the  three  notes  for 
$3,000  each  fell  due;  but  by  provision  in  the 
deed  subsequently  mnde,  without  knowl- 
edge or  consent  of  the  appellee,  the  right 
wasgivento  appellant,  upon  the  condition 
mentioned,  to  enforce  its  lien  by  sale  of 
the  property  at  any  time  after  November 
3, 1887,  thereby  cutting  off  proflts  of  the 
mill  relied  on  by  appellee  as  surety  two 
years  bpfore  It  could  have  been  done,  ac- 
cording to  the  contract  as  represented  to 


htm  by  appellant  when  he  signed  the  note 
sued  on.  In  the  case  cited  the  misrepre- 
sentation appears  to  have  been  made  by 
reason  of  misconception  by  the  creditor 
of  his  legal  right  in  refipect  to  tbecollat- 
ernlH;  in  this  case  it  is  alleged  to  have 
been  intentional  and  fraudulent;  but  In 
both  nlike  the  surety  lost  benefit  of  what 
he  was  induced,  by  representation  of  the 
creditor,  to  believe  wonid  t>e  substantial 
and  available  means  of  lodemnity. 

The  Jury  was  by  the  first  instruction 
directed  to  find  for  appellant,  unless  they 
believed  from  the  evidence  its  agents  pro- 
cured the  signature  of  appellee  to  the 
note  by  false  and  frandnlent  representa- 
tions. That  instmction  Is  Improper,  he- 
caose,  given  In  general  terms  and  without 
qualification,  it  authorised  the  Jnry  to 
consider  In  support  of  and  predicate  a 
verdict  for  the  defendant  upon  facts  as 
stated  in  either  one  of  four  paragraphs  of 
the  answer,  although,  as  already  indi- 
cated, only  two  of  them,  as  they  stand, 
contain  enough  to  constitnt«>  a  defense  to 
the  action.  There  should  have  been  given 
an  instruction  based  exclusively  upon 
facts  stated  in  the  first  paragraph  of  the 
answer  as  we  have  numbered  them,  with- 
out reference  to  what  is  alleged  in  the  sec- 
ond. Thesecond  Instruction  being  hypotii- 
ecated  upon  proof  of  allegations  con- 
tained in  the  fourth  paragraph  is  anob- 
Jectlonable,  qualified,  as  It  is,  by  a  aob- 
sequent  Instruction  Involving  the  qnestion 
whether  the  provision  intbedeed  in  regard 
to  time  the  notes  were  to  be  treated  as 
due  was  made  with  knowledge  and  con- 
sent of  appellee.  It  naturally  follows 
from  the  foregoing  views  that  tbe  rep- 
resentations of  the  first  and  fourth  par- 
agraphs, in  order  to  constitute  defenses  to 
the  action,  must  (1>  have  been  false:  (3) 
appellee  must  have  been  Ignorant  of  the 
truth  of  the  matter  In  reference  to  which 
they  were  made;  (8)  they  must  have  been 
made  with  intention  that  appellee  would 
act  upon  them;  (4)  be  must  have  been 
thereby,  in  whole  or  partly,  induced  to 
sign  the  note.  Without  referring  in  de- 
tail to  instructions  asked  and  refused, 
they  ought,  ho  far  as  relating  to  first  and 
fourth  paragraphs,  and  conforming  to 
this  opinion,  to  have  been  given;  and  as 
to  other  instructions  given  no  reference  is 
necessary,  so  far  as  they  relate  to  the  sec- 
ond and  third  paragraphs.  The  judg- 
ment is  reversed  for  a  new  trial  consist- 
ent with  this  opinion. 


Db  Lono  et  af.  y.  Htden  et  al. 
(Court  of  Appeal*  of  Kentuchv-    March  8, 1898.) 

BZSODTION— Sals— AOBBSMBNT  FOB  Redkicftiox. 
After  a  judgment  creditor  had  bought  his 
debtor's  land  at  ezeoution  sale  under  an  agree- 
ment to  allow  the  debtor  to  redeem,  tbe  latter 
continued  to  live  on  the  land,  and  paid  the  cred- 
itor (200  at  one  tine,  and  alsotSO  annaally.  The 
creditor  claimed  that  the  debtor  held  the  land  as 
his  tenant,  and  that  the  ISO  payments  were  for 
rent,  but  he  was  unable  to  show  any  lease. 
.Helo,  that  the  facts  showed  that  the  debtor  held 
the  land  as  his  own,  and  not  as  tenant  of  tbe 
other. 

Appeal    from    drcolt    court,    Jotanson 
county. 
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"Not  to  be  officially  reported." 
Action  between    George  De  LonK  and 
otbera  and    Wtlllam  Uyden  and  otbera. 
The  former  appeal.    Atflrnied. 

Jobo.  P.  Welia  and  Alex  Loekey,  tor  ap- 
pellants, atewart  A  Stewart,  for  appel- 
lees. 

Bkn.vett,  J.  At  the  salt  of  Tsanc  Hlcka 
and  othera  against  the  appellee  William 
Hyden  and  Julia  Uyden  thecommissiouer 
ol  the  Johnson  circuit  coart  sold  the  ap- 
pellee William  Hyden's  land  on  the  20th 
day  of  April.  1868.  The  appellant  George 
De  Long  and  Isaac  Hicks  purchased  said 
land  at  the  sale,  and  they  were  to  be  In- 
terested in  it  in  proportion  to  their  re- 
spective debts.  The  appellee  William 
Hyden  has  lived  upon  said  land  ever  since 
the  purchase,  except  a  portion  thereof 
that  the  appellee  Henry  Hyden,  son  of 
tbe  appellee  William  Hyden,  bas  occupied 
and  claimed  under  a  right  derived  from 
lauac  Hicks.  The  appellants  contend  that 
tbe  appellee  William  Hyden  bas  occupied 
and  held  the  land,  except  Isaac  Hicks' 
I>art,  MS  tenant  of  thuirs,  ever  Mince  tbe 
porchase,  at  an  annual  rental  of  S60.  The 
appell>>e8  contend  that  the  appellant 
Oeorge  De  Long  and  Isaac  Hicks,  by  an 
agreement  made  with  the  appellee  Will- 
iam Hyden,  before  the  sale  uF  said  land, 
parchaiMH)  tbe  same  fur  the  benefit  of  tbe 
appellee  William  Hyden,  and  that  be  bas 
occupied  and  controlled  said  land  ever 
Rlnce  as  his  own.  The  proof  clearly  es- 
tablishes the  following  facta.  That  the 
appellant  George  De  Long  and  Isaac 
Hicks  agreed  with  the  appellee  William 
Hyden,  on  tbe  day  of  sale,  tu  purchase 
tbe  land,  and  allow  said  appellee  to  re- 
de«fm  the  same;  that,  pursuant  to  that 
aKreement,  said  appellee  paid  to  the  ap- 
pellant George  De  Long  $2U0  at  one  time 
un  said  redemption,  and  he  has,  pursuant 
to  another  agreement,  paid  f  50  a  year  on 
tbe  same;  and  he  paid  Isaac  Hicks  f  100 
at  one  time  on  said  redemption,  and  the 
appellee  Henry  Hyden  paid  the  balance  to 
said  Hicks;  and  he  reconveyed  his  part  of 
tbe  land  according  to  tbe  agreement,  and 
Henry  Hyden  now  owns  it.  The  effort  of 
tbe  appellants  to  show  that  there  was  a 
written  lease  for  the  year  1875  has  failed, 
because  the  plea  of  noa  est  faetniu  Is  sus- 
tained by  tbe  evidence.  And  the  weight 
of  tbe  evidence  is  that  there  was  no  agree- 
ment that  changed  the  original  contract 
that  gave  tbe  appellee  the  right  to  redeem 
tbe  land.  There  Is  no  brief  oii  file  for  the 
appellants.    The  judgment  is  affirmed. 


Walkeb's  Ex'rs  v.  Walkrr's  Devisers. 
(Court  of  AppeaU  of  Kentucky.    March  8, 1899. ) 

KxBcirroKS  and  Administrators— Fersoxu. 
LiABiLiTT— Costs— Attorney's  Fees. 
1.  An  executor,  who  was  also  a  devisee,  and, 
tra  tbe  terms  of  the  will,  Intrusted  with  tbe  en- 
tire maDagement  of  a  cnrtaln  business,  minap- 
proprlated  oot  nf  tbe  assets  of  such  business  a 
sum  in  excess  of  his  interest  in  the  estate.  In 
tbe  settlement  proceedings  be  was  charged  with 
an  amount  which  excluded  him  from  pa^ioipat- 
lag:  in  tbe  estate,  and  the  remnant  of  tbe  estate 
was  divided  between  the  remainlutr  devisees  and 
tbe  widow.  Held,  that  the  failure  of  some  of 
tbe  devisees  to  appeal  from  thelndgment  holding 


that  such  ezeontor  and  devisee  was  not  person- 
ally liable  irave  the  latter  no  interest  in  tbe  es- 
tate. 

2.  Where  an  action  by  devisees  against  ex- 
ecutors for  breach  of  duty  results  in  a  Judgment 
for  the  defendauts,  it  is  not  error  to  require  the 
heirs  to  contribute  to  pay  the  expenses  of  the 
suit,  including  attorney's  fees. 

Appeal  from  Louisville  law  and  equity 
court. 
"Not  to  be  officially  reported." 
Accounting  of  the  executors  of  tbe  es- 
tate of  W.  H.  Walker,  deceased.  From  a 
decree  of  the  chancellor  certain  devisees 
appeal.  The  executors  also  prosecute  a 
cruss-appeal.    Affirmed. 

W.  W.  Tham  and  Helm  4t  Bruce,  for  ap- 
pella  n  ts.  H  umphrey  A  Da  vie  and  Sbackel- 
tbrd  MlUer,  for  appellees. 

Prtor,  J.  This  case  has  been  heretofore 
In  this  court,  and  reversed  as  to  tbe  ex- 
ecutor Fred  Walker.  The  prime  object  of 
the  defendants  in  the  original  action  was 
to  make  tbe  co-executors  of  Fred  Walker 
liable  for  the  acts  of  tbe  latter  on  account 
of  the  misappropriation  of  tbe  assets  of 
the  Arm  of  W.  H.  Walker  &  Co.  This 
court  held,  there  being  no  joint  bond,  that 
Fred  Walker  was  conducting  the  firm 
business  as  trustee  for  the  estate,  and 
that  his  co-executors  had  no  right  to  con- 
trol or  intermeddle  with  him  as  to  tbe 
management  of  tbe  firm  business,  there 
beina  no  fraud  alleged,  or  anything  con- 
ducing to  show  that  they  knew  or  con- 
nived at  the  manner  in  which  he  was  dis- 
poning of  tbe  firm  assets.  The  court  be- 
low, however,  bad  decided  that  Fred 
Walker,  tbe  executor  who  managed  this 
firm  business,  was  not  responsible,  under 
the  Idea  that,  as  the  conduct  of  tbe  firm 
bad  been  intrusted  to  him  by  tbe  will  of 
his  father,  and  as  bis  efforts  in  making  the 
firm  business  prosper  were  all  in  good 
faith,  although  he  lost  tbe  entire  firm  as- 
Mets,  be  should  not  be  held  responsible. 
This  court  reversed  the  Judgment  as  to 
Fred  Walker,  with  directions  to  ascertain 
through  a  commissioner  the  amount  of 
his  liability,  and  that  this  could  be  readily 
done,  as  the  report  made  already  showed 
the  condition  of  the  estate,  and  the 
amount  of  Fred  Walker's  liability  by  rea- 
son of  the  failure  of  tbe  firm.  This  tbe 
commissioner  did,  and  the  report  shows  a 
large  indebtedness  by  this  executor  to  the 
estate;  he  being  also  a  devisee.  The  orig. 
inal  or  Bnpplem<>ntal  petition  was  filed 
by  all  three  of  the  executors  for  a  settle- 
ment of  the  estate,  and  the  liability  of 
Fred  Walker  and  his  co-executors  was 
raised  by  these  appellants  In  their  answer 
to  this  supplemental  petition.  On  the  re- 
turn of  the  case  It  appeared  that  Fred 
Walker  had  received  and  used  of  the  es- 
tate a  sum  greatly  in  excess  of  his  Interest 
In  it,  and  the  chancellor  below  divided  the 
remnant  of  tbe  estate  between  the  remain- 
ing devisees  and  tbe  widow,  excluding 
Fred  from  any  participation  In  it,  or 
rather  charging  him  with  an  amount  that 
swallowed  up  his  interest.  There  was  no 
question  made  as  to  tbe  manner  of  settle- 
ment In  the  original  case,  but  only  a  ques- 
tion as  to  Fred's  liability  for  that  part  of 
the  estate  he  had  appropriated  to  his  own 
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it  appeared  on  the  settlement  that  Fnsd 
bad  already  received  more  than  hia  share, 
it  waa  proper  that  be  should  receive  no 
more,  and  whether  that  resulted  from  the 
reversal  on  the  appeal  by  one  of  the  devi- 
sees or  by  all  is  immaterial.  It  Is  ioslsted 
that,  as  a  port  uf  the  devisees  did  not  ap- 
peal from  the  judRment  holding  that  Fred 
was  not  liai'le,  this  gave  bim  an  interest 
in  the  estate  in  some  way,  when  at  the 
same  time  the  reversal  of  the  Judgment 
on  tbe  appeal  of  those  who  are  now  com- 
plaining demonstrates  that  he  has  no  in- 
terest. If  they  bad  Instituted  an  original 
action  as  distribntees  or  as  devisees  of  tbe 
general  estate,  they  could  only  have  re- 
covered theirpart  of  theestate  undisposed 
of  by  Fred.  They  might  have  had  a  per- 
sonal judgment  against  him,  but  not  to 
be  levied  un  his  interest  in  the  estate  when 
that  interest  he  had  already  received.  So 
of  a  Indgnient  of  devastavit,  where  the 
executor  is  also  an  heir,  yon  may  obtain 
a  Judgment  la  peraoaam,  but  not  as 
against  bis  Interest  in  the  estate  when  he 
has  already  received  it,  or  when  the  dev- 
astavit complained  of  Is  tbe  disposition 
be  bas  made  of  bis  own.intereEt,  and  a 
large  snm  In  excess  of  what  he  is  entitled 
to.  If  tbe  rlgbt  of  recovery  In  sncb  a  case 
is  recognised,  it  would  then  follow  that. 
If  tbe  personal  representative,  who  Is  also 
an  heir,  creates  tbe  estate  In  his  bands, 
tbe  heir  who  obtains  his  judgment  for  tbe 
wrongful  act  of  the  executor  can  then 
make  it  out  of  tbe  estate  left;  and  tbe 
wrongful  dispositiiin  of  it  would  in  this 
way  give  the  executor  a  double  interest. 
The  heir  or  devisee  may  not  wish  to  sue 
for  the  derasUivit,  or  even  make  the  exec- 
utor, who  Is  also  an  heir,  responsible;  bat 
this  does  not  enlarge  bis  interest  in  tbe 
estate,  or  give  to  the  one  heir  an  nncon- 
HClonable  advantage  over  the  other. 

The  original  pleadings  in  this  case  show 
that  Fred  Walker  was  Insolvent,  and  that 
be  claimed  no  interest  in  theestate.  In 
fact  he  made  oath  that  he  had  no  Interest 
bfore  tbis  case  was  originally  decided,  und 
the  issue  really  was  whether  or  not  his 
co-executors  were  responsible  tor  his  acts. 
Still  tbe  court  below  did  hold  that  Fred 
Walker  was  not  Indebted  to  the  estate, 
and  the  appeal  of  the  appellants  flxed  his 
liability;  and  hence  the  equity  In  making 
all  the  heirs  contribute  to  pay  the  fees  in 
this  case.  Tbe  co-executors  with  Fred 
Walker— his  motherand  Bn-ed — were  sued 
tor  a  large  amount.  They  employed 
Humphrey  and  Miller  to  defend  them. 
Tbeamount  Involved  approximated  f  100,- 
OiK).  The  present  appellants  were  attempt- 
ing to  make  them  liable.  They  were  de- 
fending as  executors,  although  the  judg- 
ment would  have  been  /u  ftersonaw  If  a 
judgment  bad  been  obtained,  yet  there 
was  no  Judgment  against  tbem,  and  it 
would  be  a  case  uf  great  hardship  to  make 
them  pay  the  attorney's  fees  out  of  their 
own  pocket.  We  know  of  no  instance 
where  a  personal  representative  has  been 
sued  for  an  omission  of  duty  in  his  official 
capacity,  and  Is  successful,  an<^  yet  made 
to  pay  out  of  his  own  means  the  costs  of 
the  litigation,  inciudins:  the  fees  of  the  at- 
torneys he  was  compelled  to  employ.  In 
*.bts  case,  tbe  amount  for  which  they  were 


sought  to  be  charged  was  large,  and  the 
aeoessity  existed  for  employing  conn«el; 
and  the  only  question,  it  seems  to  as. 
arises  as  to  the  amount  of  tbe  leea  paid  oi 
ordered  to  t>«  paid  by  these  parties  in  tbe 
court  below.  The  amount  of  eaeb  feels 
proven  to  be  reasonable  tor  the  services 
rendered.  The  appellees  claim  they  ought 
not  to  pay  any  part  of  the  fee  to  Tham, 
while  tbe  appellants  claim  they  shoold 
not  lie  compelled  to  pay  any  part  of  tbe 
fee  to  Miller  and  Humphrey.  There  is  no 
donbt  but  that  these  attorneys  could  en- 
force an  indtvidnal  liability  against  their 
clients,  and,  while  tbis  may  be  so,  it  Is 
manifest  that  the  executors  Mra.  Walker 
and  Breed  are  entitled  to  a  reasonahle  al- 
lowance out  of  theestate.  If,  tlierefure, 
an  allowance  of  f3,000  was  deemed  suffi- 
cient, (and  this  we  do  not  adjudge,)  it 
would  leave  f  2,000  to  be  paid  out  of  their 
own  pocket;  and,  If  $500  sbonld  be  de- 
ducted from  tbe  fee  of  Thum  and  Caldwell 
as  a  compensation  fortheir  services  to  tlie 
estate, it  would  then  result  that  tbe  $1,000 
would  have  to  be  paid  by  the  four  heirs 
they  represent,  vis.,  $2S0  each.  Add,  there- 
fore, the  f  1,000  the  ap|>ellant8  woold  nave 
to  pay  to  the  $2,000  the  appellees  woold 
have  to  pay,  there  being  10  heirs,  laclad- 
Ing  the  widow,  making  In  all  $8,000,  vvonld 
be  $300  each  heir  would  have  to  pay ;  and. 
if  this  Judgment  was  reversed,  the  attor- 
neys, apon  the  proof  before  tbe  coart, 
would  only  ha  veto  assert  a  lien  on  the  an- 
divided  Interest  of  each  heir  to  seeare 
what  the  court  has  allowed,  and,  each 
side  being  willing  to  pay  what  has  t>eea 
allowed  their  attorneys,  we  see  no  reason 
for  reversing  this  case.  Hnraphrey  and 
Miller  succeeded  In  relieving  their  clients 
from  reflponsiblllty,  and  hence  their  fee  Is 
not  unreasonable.  If  the  attorneys  for 
the  appellants  had  made  them  liable  for 
the  default  of  their  co-execat4>rB,  their 
compensation  should  have  been  macb 
larger;  but  at  last,  if  each  devisee  paid 
his  own  attorney  outside  of  what  might 
be  regarded  as  a  fair  compensation  to  the 
executors,  the  difference  is  so  slight  as 
that  the  court  onght  not  to  reverse  on 
that  ground. 

As  to  the  allowance  made  to  tbe  widow 
in  the  way  of  commissions,  we  mast  af- 
firm that  part  of  the  Judgment  also.  Tbey 
charged  her  $1,100  rent  per  annnm  for  the 
bouse  in  which  she  resided,  and  the  allow- 
ance of  commissions  to  her  on  tbis  snm. 
if  improper,  makes  the  rent  charged  still 
reasonable.  We  perceive  no  error  In  tbe 
commissions  allowed,  and  the  Judgment 
Is  affirmed  on  both  the  original  and  cross- 
appeals. 

LooisviLLK  ft  N.  R.  Co.  V.  Shivrll's  Adm'b. 

(Court  of  Appeals  of  Kentuciey.    March  10, 1893. ) 

INJDBT  to  EmpLOTB — COSTBIBUTORT  NbOUOKSCB 
— Ck>NFLICT  or  Laws  — IHBTBCCTIOSS  —  DAM- 
A0B8. 

1.  Plaintiff's  Intestate  was  engaged,  witb 
other  workmen,  in  trying  to  remove  a  mass  of 
drift-moou  wblch  had  lodRed  against  defendant's 
temporary  bridge  over  a  liver.  The  superintend- 
ent in  char^  Imew  there  was  imminent  daoKei 
that  tbe  bridge  would  give  way,  yet  no  means  of 
escape  were  provided  for  the  worlonen.  Th« 
bridge  and  part  of  the  drift  finally  gave  w^. 
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and  the  workmen  eecsped  to  a  stationary  part  of 
the  drift;  whereupon,  there  heiuK  imminent  dan- 
ger that  such  part  would  give  way  also,  intestate 
iumped  into  the  river,  swam  towards  the  shore, 
and  wa*  drowned.  Held,  that  plaintiff  could  re- 
cover for  his  death,  although  his  fellow- workmen 
remained  on  the  stationary  part  of  the  drift,  and 
were  rescued. 

2.  Such  action  may  be  brought  in  the  county 
in  this  state  in  which  defendant  corporation  has 
an  existence,  although  the  accident  happened  in 
Alabama,  when  it  is  shown  that  there  is  a  statute 
in  Alabama  similar  to  the  Kentucky  statute  giv- 
ing a  right  of  action  where  death  results  from 
the  negligence  of  a  corporation. 

3.  It  is  not  error  to  refuse  instructions  which 
limit  a  recovery  to  a  case  where  the  superiors  of 
tho  deceased  actually  knew  of  the  peril,  and 
deceased  did  not,  and  which  relieve  them  of  the 
duty  of  knowing  it  when,  in  the  exercise  of  rea- 
sonable care,  thejr  might  have  known  it,  and  had 
better  opportunities  than  the  deceased  of  know- 
ing it. 

4.  A  verdict  of  $15,000  is  not  ezoesslve  for  the 
death  of  a  healthy  and  intelligent  young  man,  29 
years  old,  who  was  earning  13.50  a  day,  and  who 
was  considered  one  of  the  best  workmen  in  the 
company's  service. 

Appeal  trom  circalt  coart,  Marion 
county. 

"  Not  to  be  offlcially  reported. " 

Action  by  the  widow  of  Charles  Shlvell, 
as  admluistrator  of  his  estate,  against 
the  Louisville  &  Nashville  Railroad  Cutu- 
pany,  to  recover  damafces  tor  the  death  ot 
the  deceased.  Plaintiff  obtained  Judg- 
ment, and  defendant  appeals.     AfHrmed. 

W.  J.  Lisle,  H.  W.  Bruce,  and  Win.  Lind- 
en; fur  a ppella n t.  Saw uel  A verltt  and  S. 
A.  Rnasell,  (or  appellee. 

Hoi.T,  C.  J.  The  draw  of  a  bridge  over 
the  Alabama  rivernpon  appellant's  road 
bad  been  taken  out  for  repair,  and  false 
worlcB  bad  been.erected  upon  piles  to  ena- 
ble Its  trains  to  cross.  A  large  lot  of 
drift-wood  bad  lodged  against  these 
Tcorks  and  the  pier  of  the  bridge.  This, 
together  with  a  rise  In  the  rlrer,  endan- 
i;ered  the  bridge.  The  deceased,  Charles 
Shlvell,  who  was  then  in  the  employ  of 
the  appellant  as  a  bridge  carpenter,  was, 
together  with  some  15  or  20  other  em- 
ployes, directed  by  the  superior  agents  of 
tbe  appellant  to  go  upon  the  drift  for  the 
purpose  of  removing  It.  They  did  so  by 
means  of  a  ladder,  which  rested  agaiust 
the  false  works.  After  working  for  two 
days  without  intermission,  the  drift  was 
unnoored.  Upon  the  third  day  It  was  tbe 
belief  of  those  In  charge  of  the  Tvork  that 
tbe  bridge,  or,  at  least,  that  part  of  It 
against  which  the  drift  had  lodged,  could 
not  be  saved;  and  Shlvell  told  his  fore- 
man he  believed  there  was  danger  in  going 
upon  the  drift,  but  was  assured  by  him  to 
the  contrary.  In  his  opinion.  Ropes  were 
fastened  to  the  drift,  then  carried  to  pul- 
leys upon  the  bridge,  and  then  fastened  to 
u  liicomotive,  one  being  used  at  each  end 
of  the  bridge;  tbe  effort  being  to  dislodge 
tbe  drift  with  this  power.  This,  of  course, 
increased  the  pressure  against  the  bridge. 
Upon  the  third  day  tbe  drift  suddenly 
broke  In  two,  one  portion  of  It  broke 
looKC  and  floated  down  the  river,  and  the 
false  works  of  tbe  bridge  above  this  por- 
tion tumbled  down.  The  workmen.  In- 
cluding Shlvell,  were  upon  this  portion 
when  the  drift  parted;  but  they  escaped 
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to  tbe  other  portion,  save  one  man,  who 
was  btruck  by  a  falling  timber,  but  res- 
cued after  floating  some  distance  down 
the  river  upon  the  drift.  The  deceased,  as 
soon  as  he  got  upon  the  portion  which 
was  stationary,  ran  to  the  side  of  it 
nearest  to  the  shore,  and  Jumped  into  the 
river,  as  it  to  swim  ashore,  but  was 
drowned.  It  Is  possible  that  he  fell  or 
was  knocked  into  tho  river,  but,  from  the 
testimony,  this  is  not  probable.  When 
this  occurred  the  remaining  part  of  the 
drift,  and  tbe  false  works  of  the  bridge 
above  it,  were  cracking,  and  apparently 
about  to  break  loose  and  fall,  in  which 
event  the  workmen  upon  the  drift  would 
have  been  In  danger  of  drowning  or  of 
death  from  the  falling  Irons  and  timbers. 
Saving  the  dec-eased,  they  remained  there, 
however;  and,  as  this  did  not  happen,  no 
other  life  was  lost.  The  appellee,  wbo  Is 
the  widow  of  the  dc-ceased.  brought  this 
action  as  his  administratrix  to  recover 
damages  for  tbe  loss  of  her  husband's 
life,  averring  that  It  was  caused  by  the 
gross  and  willful  neglect  of  the  appellant. 
The  accident  happened  in  Alabama,  but 
as  the  appellant  has  an  existence  In  the 
county  In  this  state  in  which  this  suit  was 
brought,  and  as  It  Is  shown  there  Is  a 
statute  In  Alabama  of  similar  import  to 
our  own,  giving  a  right  of  action  where 
death  results  from  the  negligence  of  a  cor- 
poration, tbe  appellee  had  a  right  to  sue 
here.  Brace's  Adm'r  v.  Railroad  Co.,  8.? 
Ky.  174.  Whether  this  would  he  so,  in 
the  absence  of  a  kindred  statute  here,  it 
is  unnecessary  to  decide.  It  is  urged  for  the 
appellant  that  the  deceased  knew  It  v\'as 
dangerous  to  go  upon  the  drift;  that  be 
was  not  bound  to  do  so,  although  direct- 
ed by  his  superior;  that  his  death  resulted 
from  Inevitable  accident;  and  that  there- 
can,  therefore,  be  no  recovery.  It  Is  true 
that  the  employer  Is  not  an  Insurer  of  the- 
safety  of  the  employe.  Each  has  duties- 
to  perform,  looking  to  the  safety  of  the 
latter.  He  Is  not  permitted  to  be  regard- 
less kA  his  own  sa'ety.  If  a  risk  be  as- 
well  known  to  him  as  to  his  employer, 
he  Incurs  It  at  his  peril,  and,  in  case  of  lU' 
Jury,  cannot  look  to  the  master  for  In- 
demnity. He  must  exercise  his  own  skill 
and  Judgment  as  to  hasards  which  are 
plain  to  him.  If,  however,  tbe  master 
has  superior  means  of  knowing  whether 
any  act  will  be  attended  with  danger,  or 
whether  It  is  about  to  come  upon  the 
servant,  then  the  latter  has  a  right  torely 
upon  the  former,  guarding  against  It  or 
warning  bim  of  it  in  time  to  escape  it. 
This  latter  rule  applies  to  this  case.  Tbe 
circumstances  show  that  those  in  charge 
of  the  work  had  superior  means  of  know- 
ing of  tbe  Impending  danger,  and,  as  the 
work  in  which  tbe  deceased  wap  engaged 
was  likely  at  any  time  to  become  hazard- 
ous  to  life.  It  was  tbe  duty  of  the  appel> 
lant  to  reasonably  provide  against  it. 
The  deceased  had  a  right  to  presume  that 
It  would  do  so,  and  that  his  superiors 
would  warn  him  of  any  Increased  danger, 
either  known  to  them,  or  which,  in  the 
exercise  of  reasonable  care,  should  have 
been  known  to  them.  While  the  deceased 
was  at  work  down  upon  the  drift,  the  su- 
perintendent ol  the  appellant's  bridge  sys- 
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tem,  who  was  in  charge  of  the  work,  was 
un  top  of  the  bridge.  The  combined 
presBure  of  the  water,  the  drift,  and  the 
pulling  by  the  two  loconiotivea  hadforced 
the  bridge  out  of  pluinb  several  feet. 
There  was  Imminent  danger  of  the  bridge 
giving  way  every  moment.  It  was  on  the 
increase.  Both  tbo  general  bridge  8up«r- 
intendent  and  the  division  one,  both  of 
whom  were  upon  the  ground,  testify  that 
upon  the  morning  when  the  accident  hap- 
pened they  had  about  despaired  of  saving 
the  bridge.  A  train  which  came  to  it 
shortly  before  the  accident  was  not  per- 
mitted to  cross.  The  deceased  was  whore 
he  could  not  see  or  know  of  the  tncreaned 
danger,  while  it  was  known  to  bis  supe- 
riors, who  failed  to  either  warn  him  of  It 
or  order  him  out  of  the  place  of  danger. 
Moreover,  they  failed  to  provide  any 
means  whatever  of  escape.  No  ropee  or 
boats  were  brought  into  proper  place  for 
this  purpose.  These  circumstances  show 
an  utter,  willful  disregard  of  manifest 
duty  for  the  safety  of  the  deceased  an<1 
bis  fellow-workmen.  If  it  be  true,  as  is 
said,  that  In  Alabama,  even  wbere  wllltnl 
neglect  Is  shown  upon  the  part  of  themns- 
cer,  contributory  ne^^cct  in  the  servant  be 
a  defense,  yet  this  doen  not  appear  in  this 
case.  Although  the  deceased  would  not 
have  lost  his  life  if  he  bad  remained  upon 
tbe  part  of  the  drift  which  did  not  float 
away,  yet  he  was  In  apparent  peril  there. 
His  situation  bad  been  brought  about 
hy  being  directed  to  do  the  work,  and  the 
failure  of  his  superiors  to  warn  him  of 
the  increased  danger  or  to  provide  a 
means  of  escape.  Tbe  fact  that,  under 
these  circumstances,  be  did  not  choose 
what  subsequently  appeared  the  safest 
plan  to  save  bis  life,  did  not  constitute 
contributory  neglect.  Jumping  from  the 
drift  in  the  moment  of  peril  was  not  tbe 
act  of  an  Imprudent  man.  The  willful 
negligence  of  his  superior  had  brcugbt 
about  the  danger,  and  tbe  fact  that  the 
attempt  to  save  his  life  was  attended  with 
dangler  did  not  constitute  contributory 
neglect,  because,  under  all  the  circumstan- 
ces, his  conduct  was  that  of  a  reasonable 
man.  Beach,  Contrib.  Neg.  43.  He  merely 
obeyed  the  Instinct  to  save  his  life,  and 
acted  with,  at  least,  ordinary  prudence 
under  the  circumstances,  as  the  evidence 
shows  he  could  swim.  He  was  compelled 
to  hurriedly  make  a  choice  of  dangers, 
°and,  under  such  circumstances,  the  law 
only  requires  him  to  act  as  would  an  or- 
dinarily prudent  man.  The  instructions 
asked  by  the  appellant,  and  refused,  are 
objectionable,  because  they  limit  a  recov- 
ery to  a  case  where  the  deceased's  supe- 
riors actually  knew  of  the  peril,  and  he 
did  not,  and  relieve  them  of  the  duty  of 
knowing  it  when,  in  the  exercise  of  rea- 
sonable care,  they  might  have  known  It, 
and  bad  superior  opportunities  to  tbe 
deceased  ol  knowing  it.  Theverdict  is  for 
915,000.  It  is  urged  that  this  la  exoesHive; 
so  much  so  as  to  show,  at  first  blush, 
the  existence  of  passion  and  prejudice  in 
the  triors.  The  deceased  was,  however, 
a  young  man  29  years  old,  healthy  and 
intelligent.  He  was  earning  f 2.50  a  day, 
and  was,  as  the  uniform  testiiuony 
■hows,  one  of  the  best  workmen  In   the 


employ  of  the  company.    Under  sach  tit- 
cumstances,  the  verdict,  as  a  compensa- 
tion  merely  for  the  loss  of  bis  life,  cannot 
be  regarded  as  excessive. 
J  udgment  affirmed. 


Texas  &  P.  Rr.  Co.  v.  Coicstogx. 
(Supreme  Court  of  Texas.    Kb.  26, 18921) 

AOTIORS  AOAINST  RSOBITBRS — DiSMISSiU/— SUBSB- 
TUTIOV  or  FaKTIBS — LiIKITATIOXB. 

1.  Where  an  action  was  brought  against  Q» 
receiver  of  a  railroad  company  for  injuries  al- 
leged to  liuve  been  caused  by  his  negligence,  and 
afterwards  the  company  was  made  a  part;  de- 
fendant by  an  amended  petition,  in  which  It  wu 
alleged,  in  addition  to  the  facts  which  were 
averred  to  have  caused  the  injuiy,  that  the  re- 
ceiver had  been  discharged,  and  the  companj's 
property  had  been  returned  to  it  with  a  great  in- 
crease in  value,  tbe  court  below  properly  orer- 
ruled  the  company's  general  demurrer. 

2.  Where  the  action  was  brought  against  tii4 
receiver  before  it  was  barred,  and  the  amended 
petition  was  filed  at  a  date  at  which  it  would 
have  been  barred  had  itbeen  an  original  petition, 
the  oompany  cannot  set  up  the  statute  of  limiu- 
tions  as  a  defense. 

Appeal  from  district  court,  Tarrant 
county. 

Action  by  J.  F.  Comstock  against  tbe 
Texas  &  Pacific  Rail  way  Company.  Jodg- 
ment  for  plaintiff.  Defendant  appeals. 
AfSrmed. 

Flaeb  A  Thompson,  for  appellant.  Wjane 
A  MeCart,  for  appellee. 

Oaings,  J.  This  suit  was  brought  bj 
the  appellee  originally  against  John  C. 
Brown,  as  receiver  of  the  Texas  A  Pacific 
Railway  Company,  to  nscuver  damaKes 
for  personal  Injuries,  alleged  to  have  been 
caused  by  a  failure  to  provide  a  safe  plat- 
form for  the  entrance  into  and  egress  from 
Its  cars  by  passengers  upon  the  road  at 
Its  station  at  Blossom  Prairie,  and  to 
provide  proper  lights,  so  that  they  conld 
pass  from  the  ticket-office  to  the  cars  in 
safety.  The  appellant  was  made  a  party 
defendant  by  an  amended  petition.  Id 
which,  in  addition  to  the  facts  which  were 
averred  to  have  caused  the  injury,  it  was 
alleged  that  the  suit  in  which  tbe  receiver 
had  been  appointed  hud  been  compro- 
mised; that  the  property  of  the  compaoT 
had  been  returned  to  It,  witb  betterments 
of  the  value  of  f  2,500,000  placed  upon  It, 
from  its  net  income  during  the  rec«>lver- 
sblp,  and  that  the  receiver  iiad  been  fom- 
ally  discharged.  The  prayer  of  the 
amended  petition  was  tor  judgment 
against  the  railroad  company  alone.  Tbe 
question  of  the  liability  of  this  appellant 
for  claims  which  accrued  during  tbe  re- 
ceivership of  John  C.  Brown  has  freqnrat- 
iy  been  considered  in  this  cunrt,  and  it  Is 
settled  by  repeated  decisions  that  by  rea- 
son of  the  earnings  of  the  road  bavins 
been  Invested  In  betterments  upon  it,  and 
of  tbe  property  having  been  returned  to 
its  owner  with  the  Improvements  upon  it, 
and  of  the  discharge  ol  tbe  receiver,  tbe 
company  became  liable  to  pay  all  claims 
of  the  character  of  that  in  suit  In  thU 
case  which  accrued  during  the  receiver- 
ship. Buggn  V.  Brown,  (Tex.  Snp.)  IT  S. 
W.  Rep.  830,  and  cases  there  cited.  In  the 
case  here  cited  it  waa  alao  lield.  In  e*'***' 
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that  the  plain  till  conid  sae  tbenompaoy, 
although  he  bad  not  lo  tlie  first  InBtanve 
reduced  bla  claim  to  Jiidsment  a-gralnut  the 
t-Bcelver.  Therefore  the  court  erred  neither 
in  overrnling  the  general  demurrer  of  the 
railway  company,  nor  In  refusing  to  grant 
a  new  trial  on  the  ground  that  the  evi- 
dence Bhowe<l  no  liability  on  part  of  the 
company  for  the  acts  of  the  receiver's  serv- 
ants and  agents.  But  the  railway  com- 
pany also  excepted  upeclally  to  the  peti- 
tion on  the  alleged  ground  that  the  alle- 
Satlons  showed  that  the  cause  of  action 
against  it  was  barred  by  the  statute  of 
limitations  of  one  year.  Acconllng  to  the 
averments  in  the  amended  petition,  the 
ininry  waa  Inflicted  on  the  5th  of  April, 
1888;  and  tbe  receiver  was  discharged  on 
the  31st  of  October,  1888.  The  suit  was 
first  brought  against  tbe  receiver  only, 
and  the  amended  petition,  which  made 
the  company  a  party  defendant,  was  not 
fileduntil  tbe  28ttaday  of  Augu«it,1890.  Itls 
iiislHted  that  the  court  erred  In  overruling 
tbe  special  exception,  because,  if  tbe  ac- 
tion was  not  barred  within  one  year  from 
tbe  time  of  infliction  of  tbe  injury,  it  was 
barred  within  one  year  from  the  time  tbe 
company  resumed  possession  of  the  prop- 
«rty.  If  the  suit  had  not  been  brought 
against  the  receiver  within  12  months 
from  tbe  time  the  liability  accrued  against 
him,  tbe  action  would  have  been  barred 
aa  to  bira,  and  there  would  have  existed 
no  cause  of  actiou  against  tbe  company. 
Bat  the  record  does  not  show  that  the 
flnit  was  not  brought  against  Brown 
within  the  proper  time.  Hence,  If  It  be 
troe  that  the  action  was  not  brought 
against  Brown  within  the  year,  tbe  peti- 
tion not  disclosing  the  fact.  It  cannot  be 
considered  on  the  special  exception.  It 
should  have  been  pleaded  and  proved  aa 
the  case  Is  presented  by  the  record  before 
us.  But  we  presume  from  the  brief  of  ap- 
pellant that  as  a  matter  of  fact  the  orig- 
inal petition  was  filed  in  due  time.  That 
petition,  however,  does  not  appear  in  the 
transcript.  Therefore  we  cannot  vary  the 
ruling  upon  the  exceptions.  We  will  treat 
tbe  case  aa  if  the  suit  was  not  barred  aa 
to  the  receiver  at  the  time  it  waa  insti- 
tuted. 

Did  tbe  amended  petition,  In  which  a  re- 
covery was  sought  against  the  railway 
company,  set  up  a  new  cause  of  action? 
We  are  of  the  opinion  tbat  It  should  not 
be  so  considered.  It  should  be  deemed 
rather  a  continuation  of  the  original  suit, 
«eeklng  a  recovery  against  a  new  party 
for  tbe  original  liability,  to  which  It  bad 
become  snbstltnted  by  reaaon  of  its  ha  v. 
ins  appropriated  tbe  proceeds  of  a  fund 
apon  wbicb  tbe  plaintiff  had  an  equitable 
-claim  for  the  satiafactlon  of  bis  demand. 
DnlesH,  Indeed,  the  company  may  have 
been  liable  for  tbe  acts  of  the  receiver  by 
reason  of  having  procured,  directly  or  in- 
directly, bis  appointment,  the  plaintiff 
bad  no  cause  of  action  against  It  until  It 
resumed  ita  property,  and  tbe  receiver 
was  discharged  at  that  time.  As  we  hold, 
tbe  receiver  ceased  to  be  liable  in  any 
■capacity,  and  tbe  company  became  liable. 
From  the  necessity  of  tbe  case  tbe  plain- 
tiff waa  compelled  to  prosecute  bis  suit 
against  tbe  latter,  aince  he  could  mot  re- 


cover against  the  former.  Not  having 
abandoned  bis  former  suit,  but  merely 
having  brought  in  the  party  who  had  be- 
come liable  to  respond  to  tbe  demand,  we 
think  Itls  to  be  deemed  one  continuous 
suit,  and  tbat  the  statute  of  limitations 
cannot  be  Invoked  to  defeat  it.  It  is  com- 
plained also  that  the  verdict  is  contrary 
to  the  law  and  tbe  evidence,  both  upon 
tbe  issue  of  negligence  on  part  of  the  re- 
ceiver and  upon  that  of  contributory  neg- 
ligence ou  part  of  the  plaintiff.  We  deem 
It  a  profltiesB  task  to  discuss  the  testi- 
mony. We  have  carefully  considered  it, 
and  think  It  sufficient  to  warrant  the 
finding  of  tbe  Jury  upon  both  Issues.  It  la 
more  satisfactory  than  most  verdicts 
which  come  before  us  In  thisclass  of  cases. 
If  the  Jury  believed  the  testimony  of  the 
plaintiff  himself,  the  damages  awarded 
were  not  excessive.  There  is  hardly  a 
conflict  between  his  testimony  and  that 
of  tbe  only  witness  who  testified  for  tbe 
defendant  upon  any  important  fact  In 
the  case,  and  tbe  record  discloses  no  rea- 
son why  the  jury  should  not  have  given 
credit  to  his  testimony  as  to  the  extent 
of  Ills  Injuries.  We  conclude,  therefore, 
that  the  damages  ^re  not  excessive.  We 
find  no  error  in  the  Judgment,  and  It  la 
affirmed. 


Texas  &  P.  Ry.  Co.  v.  Brick. 

(Supreme  Couit  of  Texas.    Feb.  26, 1892.) 

Railway   Companies  —  Iwukibs  to  Mihob   Bk- 
FLOTB— Action  BT  Fabbnt— CoktbibutobtNbo- 

UOBNOB— EXCBSSIVB  DaMAOBS. 

1.  In  an  action  against  a  railroad  company 
for  Injoriea  to  plaintiS's  minor  son,  alleged  to 
have  been  caused  by  defendant's  negligence, 
where  it  appeared  that  the  son  had  been  employed 
by  defendant  as  a  brakeman  without  plaintiff's 
consent,  the  coort  properly  refused  to  ohatge 
that  plaintifl  could  not  recover  U  the  son  was 
^ilty  of  contribute^  negligenoe. 

2.  At  the  time  of  the  injury  the  son  was  IS 
years  old,  and  was  earning  165  a  month,  and  be- 
fore his  employment  as  brakeman  bad  been  earn- 
ing tS8  a  month  In  an  ocaupation  devoid  of  risk. 
He  lost  a  foot,  and  his  right  arm  was  permanent- 
ly  impaired  by  the  accident.  H«Id,  that  a  ver- 
diet  for  tl,SOO  was  not  excessive. 

Appeal  from  dlatrlct  court,  Tarrant 
county. 

Action  by  Thomas  Brick  against  the 
Texas  &  Pacific  Railway  Company. 
Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

Fladh  A  Thompson,  for  appellant.  Ball, 
Wynne  A  McCart,  for  appellee. 

Gainkb,  J.  Tbe  appellee  brought  tbis 
action  to  recover  of  appellant  damages 
for  the  loss  of  the  services  of  his  minor 
son.  Tbe  suit  was  brought  in  the  first 
Instance  against  John  C.  Brown,  as  re- 
ceiver of  the  property  of  the  appellant 
company;  but  in  an  amended  petition  tbe 
company  was  made  a  party,  and  it  waa 
averred  tbat  Brown  had  been  discharged 
aa  receiver;  that  all  its  property  bad  been 
turned  back  to  It  by  the  court,  with  bet- 
terments of  the  value  of  millions  of  dol- 
lars placed  thereon  by  him  from  its  net  In- 
come during  bis  receivership.  Tbe  origi- 
nal ground  of  action  was  tbat,  without 
the  consent  of  the  plaintiff,  his  minor  son 
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bad  been  employed  by  an  aKent  of  the  re- 
ceiver to  work  at  the  dangerous  occupa- 
tion of  a  brakeman  in  the  company's 
switch-yard,  and  that,  while  so  employed, 
had  sDdered  injuries  wliicb  rendtred  him 
unable  to  earn  a  tlvelihood.  That  the 
company  waa  liable,  under  the  circum- 
stances, tor  the  damages  occurring  trom 
the  wrong  alleged,  is  not  an  open  question 
in  this  court.  Railway  Co.  v.  Corastock, 
18  8.  W.  Rep.  946,  (this  day  decided;) 
Boggs  V.  Brown,  (Tex.  8up.)17S.  W.  Rep. 
830,  and  cases  there  cited.  The  appellant 
requested  the  court  to  charge  the  jury  to 
the  effect  that  the  plaintiff  could  not  re- 
cover i(  his  son  was  guilty  of  negligence 
whicb  contributed  to  the  injury;  and  also 
that  be  could  not  recover  if  the  accident 
was  the  result  of  the  negligence  of  the 
son's  fellow-servants.  Both  instructions 
were  refused,  and  in  this  action  of  the 
court  there  was  no  error.  In  Railway  Co. 
V.  Redeker,  67  Tex.  190,  2  a.  W.  Rep.  527. 
the  rule  was  clearly  recognized  that  one 
who  employs  a  minor,  knowing  htm  to 
be  such,  In  a  dangerous  business,  without 
the  father's  consent,  becomes  liable  to 
compensate  the  father  for  any  loss  of  the 
snn'H  service  during  minority  which  may 
result  from  an  injury  suffered  in  that  busi- 
ness. That  case  was  reversed  solely  upon 
the  ground  that  the  charge  authorised  a 
recovery  without  reference  to  the  question 
whether  the  employer  knew  of  the  mi- 
nority or  not.  The  decision  of  the  su- 
preme court  of  Kentucky  in  Railway  Co. 
V.  Wells,  K3  Ky.  57,  cited  in  the  Redeker 
Case  from  a  syllabus  in  the  Central  Law 
Journal,  is  now  before  us,  and  fully  sus- 
tains the  doctrine  uf  the  employer's  lia- 
bility in  such  cases.  The  contract  of  em- 
ployment with  the  minor  having  been 
made  without  the  consent  of  the  father, 
the  latter  Is  a  stranger  to  it,  and  is  not 
bound  by  any  of  its  terms.  He  does  not 
agree  that,  as  between  bimself  and  tbe 
employer,  the  son  shall  be  bound  to  take 
the  risk  directly  incident  to  the  employ- 
ment, or  that  which  may  result  from  the 
neglig;ence  of  the  son's  fellow-servants. 
His  ground  of  complaint  la  that  tbe  em- 
ployer has  engaged  the  son  in  a  danger- 
ous occupation,  where,  by  reason  of  the 
dangers  attending  the  business,  either 
naturally  arising  from  it  or  from  the  neg- 
ligence of  co-employes,  he  has  lost  the 
son's  services;  and,  In  our  opinion,  he  is 
entitled  to  recover  for  any  loss  resulting 
from  such  dangers,  without  reference  to 
tbe  question  whether  tbe  son  has  con- 
tributed to  such  injury  or  not,  provided 
the  loss  has  resulted  from  the  perils  of  the 
occupation.  Tbe  wrong  to  him  consists 
in  the  unauthorised  employment,  and  he 
Is  entitled  to  compensation  for  any  loss 
whicb  has  resulted  from  that  wrong.  The 
case  of  Railway  Co.  v.  Cariton,  60  Tex. 
897.  was  a  suit  by  tbe  father  to  recover 
damages  for  injuries  resulting  in  the 
death  of  the  son,  under  our  statute.  The 
statute  gives  an  action  in  cases  only 
where  the  deceased,  if  living,  could  have 
recovered  for  the  injury. 

It  Is  also  complained  that  tbe  verdict 
for  f  1.200  is  excessive.  The  evidence 
showed  that  the  plaintiff's  son,  at  the 
time  of  his  injury,  was  receiving  as  wages 


f65  per  month.  Before  that  be  had  been 
employed  In  an  occupation  not  attended 
with  any  peculiar  danger,  in  wbicb  he  re- 
ceived f58  per  month.  At  this  latter  time 
he  lived  with  his  father.  There  was  also 
evidence  tending  to  show  that  since  the 
inJuriCH  had  been  Inflicted  be  bad  not  been 
alilfl  to  procure  employment.  Hla  right 
arm  was  seriously  and  permanently  im- 
paired, and  he  lost  a  foot,  as  the  result  of 
his  injuries.  He  lacked  a  few  days  of  tte- 
ing  19  years  old  when  the  accident  oc- 
curred. We  think  tbe  evidence  sufficient 
to  support  the  verdict.  It  may  be  con- 
ceded, as  appellant  claims,  that  bis  earn- 
ing capacity  In  a  dangerous  business  is 
not  the  true  criterion  of  the  value  of  his 
services,  so  far  as  tbe  suit  of  bis  father  i» 
concerned.  The  contention,  then,  is  that 
from  his  wages  his  board  should  t>e  de- 
ducted, and  that,  so  considered,  the  net 
result  of  bis  services  for  two  years  and 
twelve  days  would  not  amount  to  tbe 
sum  found  by  the  Jury.  But  should  the 
board  be  deducted?  While  the  father  is 
entitled  to  the  son's  services,  be  Is  equally 
bound  to  support  him  during  bis  mi- 
nority, and  hence  the  gross  amount  that 
tbe  lion  could  have  earned  is  ttan  measure 
of  his  loss.  Although,  as  the  evidence 
shows,  he  may  have  allowed  tbe  son  to 
spend  his  earning^s  before  tbe  injury,  be 
was  none  the  less  entitled  to  them,  both 
before  and  after  tbe  accident;  and,  ander 
tbe  circumstances  of  this  case,  bis  recov- 
ery can  only  he  restricted  to  the  amount 
the  son  may  have  earned  before  attaining 
his  majority,  had  not  tbe  accident  oc- 
curred. We  tind  nu  error  in  the  Judgment, 
9nd  it  is  affirmed. 


Gulf,  C.  &  S.  F.  Rt.  Co.  v.  Tbawick. 
(Supreme  Court  of  Tsxcw.    March  17,  189L) 

Shipmbmt  or  Catti.s— Lia  bii.itt  fob  Lioas. 
Id  an  aotion  aealnat  a  railroad  compaayte 
recover  damages  for  tlie  loss  of  cattle  by  escape 
trom  defendant's  stock-pen  while  awaiting  ship- 
ment, and  for  injarles  received  by  other  cattle 
while  belDR  shipped,  the  limitation  of  40  days  in 
the  shipping  contract,  in  which  to  bring  an-ao- 
tlon  for  damages,  does  not  apply  to  the  loss  of 
the  oattle  from  the  stock- pen:  and  where  it  ap- 
pears that  the  laiy  f  oood  the  item  of  loss  by  th* 
escape  of  oatue  separate  from  the  other  loss, 
and  that  plaintiff  has  remitted  as  to  all  bat  tlie 
sum  found  lor  cattle  lost,  the  supreme  court  will 
reverse  Its  crder  remanding  the  case,  and  render 
Indgment  for  plaintiff  for  such  sum.  IS  S.  W. 
Hep.  668,  modified. 

On  rehearing. 

Stayton,  C.  J.  While  appellant  Is  lia- 
ble for  damages  resulting  from  tbe  defect- 
ive pen,  as  a  common  carrier,  it  ia  evident 
that  the  shipping  contract,  containing  a 
limitation  of  time  in  which  an  action 
should  be  brought,  or  otherwise  t>e barred, 
does  not  apply  to  so  much  of  the  cause  of 
action  as  is  based  on  defective  stock-pem* ; 
and,  while  we  adhere  to  the  rulings  made 
in  the  former  opinion,  instead  of  reversing 
the  judgment  and  remanding  the  cause  as 
before  ordered,  a  remlttlturol  all  damages 
awarded  to  appellee,  other  than  such  as 
resulted  from  the  detective  pens,  having 
been  made,  the  former  Judgment  will  lie- 
set  aside,  and  Judgment  will  now  t>e  en- 
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tered  for  appellee  tor  f  652.90,  with  Interest 
thereon  from  November  10.  1887,  at  the 
rate  of  8  percent,  per  annum;  thin  being 
the  damages  awarded  by  the  Jury  on  claim 
not  barred,  with  all  costs  In  the  coort  be- 
low, and  in  favor  of  appellant  for  costs  of 
this  appeal.    Reversed  and  rendered. 


Ft.  Worth  &  D.  C.  Ry.  Co.  v.  Macknrt. 

(Supreme  Covrt  of  Texcu.    Feb.  18,  1892.) 

fl^iiJtoAo  Ck>itPANiKS  —  Collision  at  Ckobsino — 

INSTRCCTIONS  —  NSOLIOBNCE  — VSRDICT  —  JUDOI 
— I>IS<;(DALiriOATION — Kbw  Tbial. 

1.  Under  Rer.  St  art.  4233,  wbich  requires  an 
«n(cine  approacblng  a  railroad  crossing  to  come 
to  a  full  stop,  bot  does  not  prescribe  where  the 
stop  sbonid  he  made,  it  is  proper  for  the  court, 
in  an  action  lor  damages  caused  by  a  collision 
between  two  trains  at  a  crossing,  where  the  evi- 
dence is  conflicting  as  to  whether  proper  signals 
and  stops  were  made,  and  as  to  woich  train 
reached  the  crossing  first,  to  instruct  the  ]ury 
that,  if  defendant's  engineer,  on  approaching  the 
crossing,  failed  to  bring  his  engine  to  a  full  stop 
at  such  a  distance  from  the  crossing  as,  under 
the  oircnmstanoes,  common  prudence  would  dio- 
tate  as  necessary  to  avoid  a  collision,  and  that 
the  collision  occurred  by  reason  of  such  failure, 
the  defendant  would  be  liable. 

2.  Where  the  engineer  of  defendant's  train 
testified  tbat  he  did  not  see  the  other  train  in 
time  to  stop,  but  there  is  testimony  that  the 
head-light  of  either  train  was  seen  by  persons  on 
the  other  train  some  time  before  reaching  the 
crossing,  an  instruction  that,  if  the  engineer  in 
charge  of  defendant's  train  did  stop  bis  engine 
within  proper  distance  of  tbe  crossing,  and  uien 
started  the  engine  towards  said  crossing,  Icnow- 
ittg  that  the  other  train  was  approacblng  tbe 
crossing,  and  tbat  tbe  situation  was  such  as  to 
indicate  to  a  man  of  ordinary  prudence,  occupy- 
ing the  engineer's  position  at  the  time,  that  to 
cross  said  crossing  would  probably  result  in  a 
collision:  and  tnat  if,  after  it  became  probable, 
if  such  was  the  case,  that  a  collision  would  oc- 
cur, said  engineer  omitted  to  employ  ordinary 
caution,  under  the  circumstances,  to  stop  bis  en 
gine  before  reaching  the  crossing,  and  that  by 
tbe  use  of  suoh  care  he  could  have  prevented  the 
collision;  or  that  he  failed  to  exercise  ordinary 
prudence,  under  the  circumstances,  in  endeavor- 
ing to  get  bis  train  over  tbe  crossing  in  the  man- 
ner in  wbicb  be  attempted  to  do  so,  and  that  by 
sucb  failure  he  rendered  himself  unable  to  stop 
hia  engine,  and  tbat  the  collision  resulted  from 
sucb  carelessness  and  inability  to  stop,  then  the 
defendant  would  be  negligent,  and  liable  to  tbe 
plaintifE  for  any  injury  tbat  plaintiff  sustained 
in  the  collision, — Is  not  erroneous,  since  It  re- 
<iuire8  the  Jury  to  find  all  tbe  elements  of  negli- 
gence before  they  conclude  that  there  was  negli- 
gence. 

8.  Where  the  evidence  showed  that  it  was 
the  plaintiff's  duty,  as  fireman  on  the  other  train, 
to  Iroep  a  lookout  when  he  had  notbing  else  to 
do,  and  the  court  instructed  the  ]ury  to  find  for 
the  defendant  if,  under  the  cinnimstanoes  in 
wbicb  the  fireman  was  placed,  a  person  of  ordi- 
nary prudence  would  have  kept  a  lookout,  which 
he  failed  to  do,  defendant  cannot  complain  of  a 
refusal  to  instruct  the  jury  to  find  for  the  defend- 
ant if  they  believe  it  was  the  duty  of  plaiutiif  to 
keep  a  lookout,  and  tbat  reasonable  prudence 
wonld  have  required  him  to  keep  a  lookout,  which 
he  failed  to  do,  since  the  charge  refused  is  more 
onerous  upon  defendant  than  the  charge  given. 

4.  In  such  a  case  tbe  defendant  is  liable  al- 
though the  negligence  of  the  plaintiff's  fellow- 
servant,  tbe  engineer,  concurred  with  its  own 
negligence  in  producing  tbe  injury. 

6.  The  Jury  returned  a  verdict  of  tSOO  actual 
and  $4,500  exemplary  damages,  wbich  the  court 
refused  to  aooept,  and  Instructed  them  not  to  find 
any  exemplary  damages,  whereupon  they  returned 


a  verdict  for  15,000.  Held  that,  where  the  only 
Issue  was  as  to  actual  damages,  and  there  was 
no  claim  that  the  verdict  is  excessive,  the  court 
committed  no  error  in  entering  judgment  on  the 
second  verdict. 

6.  It  is  not  a  ground  for  new  trial  that  the 
name  of  tbe  firm  of  attorneys,  of  which  the  pre- 
siding judge  was  formerly  a  member,  was  signed 
to  one  of  the  papers  in  tbe  case  as  counsel  for  the 
plaintiff,  when  in  fact  the  judge  had  no  connec- 
tion with  the  case,  and  his  name  appeared  there 
through  mistake. 

Commissioners' decision.  Section  A.  Ap- 
peal from  district  court,  Tarrant  connty. 

Action  by  W.  U.  Mackney  against  tbe 
Ft.  Worth  &  Denver  City  Railway  Compa- 
ny tu  recover  damages  for  personal  inju- 
ries. Platntirt  obtained  Judgment,  and  de- 
fendant appeals.    Afflrnied. 

Stanley,  Spoonta  A  Meek,  tor  appellant. 
BaH,  Wynne  &  McCart,  for  appellee. 

CoLi^ARD,  J.  This  suit  was  brought  by 
tbe  appellee,  W,  H.  Mackney,  against  tbe 
Ft.  Worth  &  Denver  City  Railway  Compa- 
ny (or  damages.  Tbe  grounds  of  tbe  suit 
are  that  plaintiff,  while  in  tbe  discharge 
of  bis  duty  as  fireman  on  a  locomotive  uf 
tbe  Gulf,  Colorado  &  Santa  Fe  Railway 
Company,  at  Saginaw  station,  where  the 
two  railroads  cross,  one  of  defendant's 
engines  and  trains,  by  the  negligence  of 
the  operatives  in  charge  of  the  same,  ran 
upon  and  collided  vtitb  tbe  locomotive 
plaintiff  was  on,  without  fault  on  his 
part,  and  Injured  him  seriously  and  per- 
manently. Tbe  petition  described  tbe  in- 
juries. It  Is  alleged  tbat  defendant's  serv- 
ants in  charge  of  its  train  (ailed  to  stop 
upon  appruavhing  the  crossing,  failed  to 
give  signals  of  their  approach,  and  failed 
to  keep  proper  lookout  for  the  crossing, 
and  thereby  caused  tbe  collision.  Tbe 
special  answer  of  defendant  set  upcontrib- 
utorj'  negligence  on  the  part  of  the  plain- 
tiff: that  be  (ailed  to  keep  a  lookout  tor 
and  give  warning  of  the  approach  of  de- 
fendant's train,  as  was  bis  duty  to  do; 
and  bis  failure  to  do  so  caused  tbe  collis- 
ion. It  is  stated  that  tbe  defendant's 
train  reached  tbe  crossing  before  tbe  other 
train,  bad  a  clear  right  of  way,  bad 
stopped  and  whistled  (or  tbe  crossing, 
and,  after  It  bad  stopped  and  started  for- 
ward, it  was  run  into  by  the  other  train 
by  tbe  negligence  of  plaintiti  and  bis  co- 
employe.  It  is  also  stated  as  a  defense 
tbat  one  Johnson,  a  co-employe  aad  fel- 
low-servant of  plaintiff,  was  engineer  on 
tbe  Santa  Fe  train,  and  be  failed  to  stop 
on  approaching  the  crossing,  and  reck- 
lessly ran  his  train  into  defendant's,  with 
full  knowledge  that  defendant's  train,  un- 
der the  rules,  was  entitled  to  the  track; 
that  tbe  negligence  of  Johnson  was  the 
direct  and  proximate  cause  of  the  injury 
to  plaintiff.  There  was  a  verdict  and 
Judgment  for  plaintiff  (or  f 5,000.  Defend- 
ant appealed  and  assigned  errors. 

Tbe  evidence  was  conflicting;  tbat  (or 
plaintiff  showing  that  the  signals  were 
duly  given  on  the  GuK,  Colorado  &  Santa 
Fe  passenger  train  for  the  crossing;  that 
the  train  came  to  a  full  stop  at  the  stop- 
post  before  reaching  the  crossing,  and 
moved  up  to  tbe  crossing  first,  the  loco- 
motive being  on  the  crossing  when  the 
de(endant'8  freight  train  struck  theioco- 
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motlye  of  tbe  Sante  Fe  off  the  crosBing. 
For  tbe  defendant,  on  tbe  other  hand,  tbe 
evidence  showed  that  Its  train  arrived 
and  Btopiied  flrat.gave  the  proper  signals, 
and  then  moved  up  to  the  crossing,  where 
the  collision  occucred.  "The  Fcrt  Worth 
and  Denver  engine  struck  the  Santa  Fe 
engine,  and  turned  her  over,  and  stood  on 
a  portion  of  the  Santa  Fe  engine-tank, 
smashing  botb  engines  and  tanks,  turning 
over  one  stock-car,  and  killing  about 
eleven  bead  of  cattle"  on  the  freight  train. 
It  is  claimed  by  appellant  that  tbe  fol- 
lowing portion  of  the  court's  charge  Is 
erroneous,  because  It  Is  upon  the  weight 
of  evidence:  "You  are  Inst  i-uc  ted  that,  It 
yun  believe  from  tne  evidence  that  tbe 
engineer  operating  the  engine  of  the  Fort 
Worth  &  Denver  City  Railway  Compa- 
ny, mentioned  by  the  witnesses,  failed,  on 
approaching  tne  crossing  of  tbe  Gulf, 
Colorado  A  Santa  Fe  Railway  Company, 
to  bring  bis  engine  to  a  full  stop  before 
reaching  the  crossing,  at  such  distance 
therefrom  as,  under  tbe  cii-cumstanees, 
common  prudence  would  dictate  as  neces- 
sary tn  avoid  colliding  with  the  train  on 
the  track  of  tbe  Qulf,  Colorado  &  Santa 
Fe  Railway  Company,  and  that  by  reason 
of  such  failure  to  stop  within  such  dis- 
tance the  collision  occurred,  the  defendant 
would  be  negligent,  and  liable  to  the 
plaintiff  for  any  Injury  that  he  may  have 
sustained  on  account  of  tbe  negligence." 
It  is  iFSisted  that  tbe  charge  of  tbe  court 
is  on  the  weight  of  evidence,  because  it  in- 
forms tbe  jury  that  certain  facts  stated 
would  amountto negligence;  tbat  is,  if  de- 
fendant did  not  "bring  Its  engine  to  a 
full  stop  before  reaching  the  crossing,  at 
such  distance  therefrom  as,  under  the  cir- 
cumstances, common  prudence  would  dic- 
tate as  necessary  to  avoid  colliding,"  etc., 
defendant  would  be  negligent.  Tbe  argu- 
ment In  favor  of  this  position  Is  tbat  tbe 
statute  requlrtntc  an  engine  approachlnga 
crossing  of  the  railroads  to  bebroughttoa 
.  full  stop  does  not  prescribe  where  thestop 
sbali  be  made.  Tbe  statute  merely  says 
tbat  In  such  case  the  engine  shall  "be 
brought  to  a  full  stop."  Rev. St.  art.  4282. 
The  statute  being  silent  upon  the  subject, 
it  was  necessary  for  the  court  to  tell  the 
Jury  where  the  stop  should  be  made;  not 
at  any  given  distance,  but  where  common 
prudence  would  dictate  it  should  be  made, 
to  avoid  a  collision  on  tbe  crossing.  It 
was  not  error  to  instruct  the  jury  that 
such  failure  would  be  negligence,  because 
tbe  want  of  necessary  care  would  be  neg- 
ligence. This  was  submitted.  The  court 
carefully  guarded  the  effect  of  the  charge 
in  creating  no  liability  on  account  of  such 
negligence  unless  It  caused  the  collision. 
The  charge  was  an  admissible  one,  and 
could  not  well  be  Improved. 

The  next  assignment  of  error  complains 
of  the  f  illowing  charge  of  the  court:  "If 
you  believe  from  tbe  evidence  that  tbe 
engineer  in  charge  of  said  engine  of  the 
Fort  Worth  &  Denver  City  Railway  Com- 
pany did  stop  his  engine  witiiln  the  proper 
distance  of  said  crossing,  as  above  Indl- 
cated,  but  If  you  believe  from  the  evidence 
that  said  engineer,  after  having  stopped 
his  engine,  started  said  engine  towards 
the  crossing,  and  tbat  when  he  did  so  be 


knew  tbat  the  train  of  the  Gulf,  Colorado 
&  Santa  Fe  Railway  Company  was  ap- 
proaching said  crossing,  and  that  tbe  sit- 
uation was  such  as  to  Indicate  to  a  man 
of  ordinary  prudence,  occupying  tbe  posi- 
tion In  which  said  engineer  was  at  tbe 
time,  to  proceed  across  said  crossing 
would  probably  and  In  tbe  ordinary 
courxe  of  events  result  In  a  collifdon  with 
tbe  train  of  the  Gulf,  Colorado  &  Santa  Fe 
Railway  Company,  •  •  •  the  defend- 
ant would  be  negligent,  and  liable  to 
plaintiff  for  any  Injury  plaintiff  may  have 
sustained  by  reason  of  any  collitiion. " 
The  objection  to  this  part  of  tbe  charge  is 
tbat  there  was  no  evidence  In  the  case  in- 
dicating that  the  engineer  of  tbe  Ft. 
Worth  &  Denver  City  Railway  Company 
saw  the  train  of  tbe  other  road  after  he 
stopped  his  engine,  and  before  starting; 
and  that  there  were  no  facts  In  evidence 
which  made  such  an  hypothesis  necessary. 
It  was  a  dark  night  when  the  colliHion  oc- 
curred. It  was  open  prairie  around  Sagi- 
naw, and  tbe  bead-lights  of  each  of  tbe 
approaching  trains  wnre  visible  to  each 
other  for  a  mile  and  more,  and  on  this  oc- 
casion were  seen  by  operators  of  each  of 
the  trains  some  time  before  rearblng  the 
station. 

Tbe  conductor  of  the  defendant'a  train 
testified  that  the  speed  of  bis  train  at  the 
time  of  collision  was  four  to  six  miles  an 
hour.  "We  stopped  three  or  four  hun- 
dred feet  from  the  crossing.  The  Bp«>ed  of 
the  train  was  about  four  miles  an  bonr 
at  the  time  of  tbe  collision.  I  saw  the 
Santa  Fe  train  between  a  quarter  and 
half  mile  before  the  accident.  *  *  *  I 
could  and  did  see  tbe  train  on  the  Santa 
Fe  without  making  any  effort  more  tban 
simply  looking.  When  I  started  tu  crosti 
the  track,  the  Santa  Fe  train  [passenger] 
was  in  sight  about  between  one-qaarter 
and  one-half  of  a  mile  down  tbe  track. 
In  my  judgment,  at  the  time  I  started 
to  run  over  the  crossing  there  was  not  a 
chance  for  a  collision  of  the  trains.  Tbe 
Santa  Fe  train  blew  signal  whistle  for 
station  at  Saginaw  about  a  quarter  of  a 
mile  before  reaching  the  crossing.  I  can- 
not say  whether  the  train  stopped  before 
reaching  the  crossing  or  not.  Tbe  Santa 
Fe  train  was  moving  over  tbe  crossing 
at  the  time  of  the  collision."  The  en- 
gineer of  the  defendant's  train  testified: 
"My  train  was  composed  of  16  cars  of  cat- 
tle. We  stopped  for  the  crossing  abont 
nine  car-lengths  from  the  crossing.  We 
whistled  off  breaks,  as  the  crossing  was 
clear,  and  no  train  in  sight  at  tbe  time. 
I  got  my  train  under  headway,  and  after 
I  got  so  near  to  the  crossing  that  I  could 
not  stop  again  I  saw  the  train  coming  np 
on  tbe  other  road.  I  supposed  it  was  a 
freight  train,  and  that  it  woold  atop:  bat 
when  it  came  closer  I  saw  that  it  was  a 
passenger.  I  then  thought  It  would  stop 
np  close  to  the  crossing  and  tbe  depot.  I 
could  not  have  stopped  my  train  before 
getting  on  the  crossing,  ns  It  was  down 
grade,  and  I  was  running  about  three  or 
four  miles  an  hour.  They  did  not  stop  at 
all,  that  I  could  see.  When  they  got  be- 
hind the  depot  I  whistled  a  second  time, 
to  let  them  know  there  was  a  train  on  the 
track;  but  tbejr  did  not  stop.     When  I 
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stopped  for  the  cromioK  I  cannot  Bay  how 
far  the  Santa  Fe  train  was  Irom  the  croas- 
lus,  becanae  I  could  not  see  them.  When 
I  nrat  saw  them  it  was  too  late  lor  me 
to  stop.  They  were  pulling  up  to  the  de- 
pot at  the  time,  I  stopped,  and  started 
again  to  make  the  crossing,  because  when 
I  stopped  and  whistled  I  could  see  no 
train  on  the  other  roud.  When  I  first 
saw  the  Santa  Fe  train  it  was  near  the 
wbistling-post.  I  bad  a  right  to  the 
cruBsiug,  becaose  X  stopped  and  whistled, 
and  the  crossing  was  clear.  The  other 
train  did  not  stop,  that  I  know  of.  The 
night  was  dark,  and  misting  raiu.  My 
head-light  could  have  been  seen  on  that 
night.  If  there  waa  no  obstmctlon.  lor  at 
least  a  mile  and  a  ball.  I  could  have 
stopped  my  train,  under  all  the  condi- 
tions that  existed  at  the  time.  In  about 
six  or  elgb  t  car-lengths  If  I  had  not  known 
tbey  were  not  going  to  stop  tor  the  rross- 
ing.  I  was  within  one  car-length  of  the 
crossing  when  I  first  dlscoverpd  there 
'was  going  to  be  a  colllsinn.  I  did  not 
have  time  to  stop  my  engine.  I  tried  tu 
reTerse  her,  but  did  not  hare  time.  I  had 
to  jump  off  to  keep  from  being  killed.  The 
Fort  Worth  &  Denver  engine  struck  the 
Snnta  Fe  engine, "  etc.  Becker,  who  was 
at  the  depot  that  night,  testified  that  the 
Santa  Fe  train  came  down,  whistled, 
and  ran  on  the  crossing.  "I  saw  the 
Sauta  Fe  train  that  night.  When  I  first 
Haw  it,  [a  balf  mile  out,]  the  Fort  Worth 
&  Denver  train  was  about  500  or  6U0  feet 
from  the  crossing.  It  came  down  first, 
and  pulled  within  500  or  600  feet  of  the 
crossing,  stopped,  and  whistled,  and  then 
came  on."  One  Glenn,  who  was  at  the 
time  of  the  collision  mail  agent  on  the 
Santa  Fe  train,  testified:  "I  was  stand- 
ing In  the  door  o(  mail-car  nearly  all  the 
■way  from  the  St.  Liouis,  Arkansas  & 
Texas  crossing,  north  of  Fort  Worth, 
until  we  got  to  Saginaw.  I  saw  the  train 
of  the  Fort  Worth  &  Denver  as  far  as  a 
train  could  be  seen  across  the  prairie.  Saw 
the  head-light.  Our  train  was  going 
north,  and  that  train  was  coming  south; 
both  coming  to  the  crossing.  We  went 
on,  and  got  to  Saginaw, and  the  engineer, 
as  usual,  blew  for  the  station,  and  then 
Htopped,  and  gave  two  signals  for  the 
crossing  of  the  Fort  Worth  &  Denver  at 
Saginaw.  At  that  time  the  Fort  Worth 
&  Denver  had  not  stopped  yet.  It  was 
coming  ahead,  and,  if  it  ever  stopped,  it 
niast  have  stopped  away  out  of  sight, 
across  the  prairie  as  far  as  I  could  see. 
The  Santa  Fe  blew  two  signals  for  the 
crossing,  and  then  pulled  up  to  the  sta- 
tion. That  left  the  engine  about  on  tlie 
crossing.  I  was  standing  in  the  door, 
with  my  knife,  paring  my  finger-nails.  I 
was  on  the  left-hand  side  going  north, 
and  while  we  were  standing  I  dropped 
niy  knife  out  of  my  hand,  and  stuck  it  in 
the  platform  at  the  station  at  Saginaw; 
and  while  the  train  was  standing  I  got 
ont  and  got  it,  and  spoke  to  the  brake- 
roan  who  was  on  the  front  of  the  first 
passenger-coach ;  and  I  then  got  on,  and 
our  train  pulled  up.  This  train  still  never 
bad  stopped,  that  we  saw,  on  the  Fnrc 
Worth  &  Denver  coming  down;  and  it 
never  whistled,  until  Just  before  ttiey  came 


together  they  gave  two  blasts, — a  signal 
for  danger,  or  something  like  that.  The 
Denver  train  was  In  motion  when  the  col- 
lision occurred.  It  had  not  stopped  at 
all.  The  Santa  Fe  was  ou  the  crossing, 
but  the  Denver  never  stopped  at  all  until 
they  met  us.  At  least,  it  they  did,  it  was 
miles  away  before  we  saw  tiiera.  I  was 
looking  at  it. "  This  witness,  on  cross- 
examination,  was  not  certain  whether  the 
Santa  Fe  train  bad  entirely  stopped 
when  the  collision  occurred,  or  whether 
the  collision  had  stopped  it.  There  is 
other  testimony  of  the  same  character, 
more  or  less  to  the  point.  It  is  useless  to 
analyze  It.  The  Jury  were  not  compelled 
to  believe  the  statement  of  the  engineer 
that  he  did  not  see  the  tianta  Fe  train  in 
time  to  stop.  Otbt^s  saw  it,  and  the  cir- 
cumstances raise  the  question  as  to 
whether  he  saw  it.  Indeed,  the  facts 
stated  by  him  may  have  appeared  to  the 
Jury  as  inconnibtent  with  his  simple  state- 
ment that  be  did  not  see  It  in  time  to 
stop.  There  was  such  an  issue  as  that 
presented  to  the  Jury  in  tlie  charge. 

It  is  Insisted  that  this  charge  is  also 
upon  the  weight  of  evidence,  stating  to 
the  Jury  what  acts  or  omissluns  would 
amount  to  negligence.  The  foregoing  is 
not  the  full  charge  or  paragraph  of  the 
court's  cbarg:e  upon  the  question.  It  pro- 
ceeds, without  stop,  as  follows:  "And  if 
you  further  believe  from  the  evidence 
that,  after  it  became  probable  that  in  the 
ordinary  course  of  events,  if  such  was  tiie 
case,  a  collision  would  occur,  said  engineer 
of  the  Fort  Worth  &  Denver  City  Railway 
Company  omitted  to  employ  that  degree 
of  care  that  a  man  of  ordinary  caution 
would  have  exercised  under  the  circum- 
stances to  stop  his  engine  before  reaching 
the  crossing,  and  avoid  the  collision ;  and 
that  by  the  use  of  such  care  be  could  have 
stopped  his  engine,  and  prevented  the  col- 
lision ;  or  that  he  failed  to  exei-cise  that 
degree  of  care  that  a  man  of  ordinary 
prudence  would  have  used  under  the  cir- 
cumstances  in  endeavoring  to  get  his  en- 
gine and  train  over  the  crossing  in  the 
manner  in  which  he  attempted  to  do  so; 
and  that  by  such  failure  be  rendered  him- 
self unable,  by  the  use  of  the  means  at 
bis  command,  to  stop  his  engine  and 
avert  the  collision;  and  that  the  col- 
lisiou  resulted  from  such  failure  of  cara 
and  consequent  inability  to  stop,  if 
there  was  such  failure  and  inability,— the 
defendant  would  lie  negligent,  and  liable 
to  plaintiff  for  any  Injury  plaintiff  may 
have  sustained  by  reason  of  said  collis- 
ion." This  charge  requires  the  jury  to. 
find  all  the  elements  of  negligence  before 
they  can  conclude  that  there  was  negli- 
gence.   The  assignment  is  not  well  taken. 

The  next  assignment  of  error  is  as  fol- 
lows: "The  court  erred  in  refusing  charge 
No.  1,  requested  by  defendant,  which  is 
as  follows:  'The  jury  are  charged  that, 
should  they  find  that  the  Fort  Worth  & 
Denver  City  Railway  Company  was  guilty 
of  negligence  at  the  time  of  the  collision  of 
its  said  train  with  the  train  of  the  Gulf, 
Colorado  &  Santa  Fe  Kail  way,  the  plain- 
tiff would  still  not  be  entitled  to  recover 
it  be  himself  was  guilty  of  any  negligence 
which  contributed  to  or  produced  the  in- 
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Jary.  And  in  tbis  connection  you  are 
cliarged  tliat,  if  tlie  plaintiff  did  any  act, 
or  failed  to  do  any thlDg, that  would  be  re- 
quired of  a  reasonably  prudent  man  under 
111(6  clrcuniBtnncea ;  and,  If  the  said  act  so 
done  by  plaintiff,  or  his  failure  to  do  any- 
thing which  would  have  been  required  of 
a  reasouably  prudent  tnau,  contributed 
to  or  produced  the  Injury  which  he  sus- 
tained,—hecould  not  recover,  and  you  will 
find  for  the  defendant.  And  it  you  find 
tliat  it  was  a  portion  of  the  plaintiff's 
duty  as  fireman  on  the  train  of  the  Gulf, 
Colorado  &  Suuta  Fe  Railway  Company 
to  keep  a  loolcout,  in  order  that  his  said 
train  might  not  collide  with  other  trains 
on  other  railway  Hues  which  crossed  the 
line  of  the  Oulf,  Colorado  &  Santa  Fe 
Railway  Company  ;  and  if  you  further  find 
that  the  plaintiff  knew  of  the  fact  that 
the  said  train  on  which  he  was  fireman 
was  upprofiching  said  crossing  at  Sagi- 
naw; and  if  you  further  find  that  rea- 
sonable pi'udence  upon  the  part  of  plain- 
tiff would  have  required  him  to  keep  a 
lookout,  and  endeavor  to  discover 
whether  or  not  there  was  any  train  on 
the  track  of  the  Fort  Worth  &  Denver 
City  Railway  Company;  and  if  yon  find 
that  he  failed  to  keep  Huch  lookout;  and 
If  you  further  find  that,  had  he  kept  sacb 
lookout,  he  could  have  dlscAvered  such 
train,  and  avoided  the  injury;  and  It  you 
further  find  that  it  was  negligence  on  the 
part  of  plaintiff  to  fail  to  keep  such  look- 
out, and  that  such  negligence  proximately 
cootribnted  to  any  injury  which  he  may 
have  sustained, — you  are  charged  that 
plaintiff  cannot  recover,  and  your  verdict 
will  be  for  defendant.'"  The  court,  on  this 
subject,  instructed  the  jury  as  follows: 
"You  are  further  instructed  that,  if  you 
believe  fmra  the  evidence  that  the  plaintiff 
knew  that  the  train  of  the  Fort  Worth 
&  Denver  City  Railway  Company  was  ap- 
proaching the  croRBing  at  the  time  that 
the  engine  he  was  on  wus  approaching 
said  crossing;  and  that  he  failed  to  notify 
the  engineer  of  the  engine  be  was  on  of 
the  tact  that  said  train  of  the  Fort  Worth 
&  Denver  City  Railway  Company  was  ap- 
proaching the  crossing,  and  request  him 
to  stop  the  engine;  or  that,  under  the  clr< 
cnmstances  in  which  he  was  placed,  a  per- 
son of  ordinary  prudence  would  have 
kept  a  lookout  to  ascertain  whether  there 
was  a  train  approaching  on  the  track  of 
the  Fort  Worth  &  Denver  City  Railway, 
and  that  be  failed  to  keep  such  lookout, — 
in  either  event  plaintiff  would  be  guilty  of 
negligence,  and  defendant  wonld  be  en> 
titled  to  a  verdict."  The  error  relied  on 
in  refusing  the  requested  charge  is  not 
pointed  out,  but  we  are  led  to  believe 
from  the  statement  in  appellant's  brief 
that  the  supposed  error  la  the  failure  of 
the  court  to  charge  upon  the  plaintiff's 
duty  to  keep  a  lookout  while  acting  as 
fireman.  There  was  evidence  showing 
that  it  was  plaintiff's  duty,  as  fireman,  to 
keep  a  lookout  when  be  bad  nothing  else 
to  do.  The  court's  charge  is  more  favor- 
able to  defendant  on  this  point  than  the 
requested  charge.  The  latter  authorised 
the  jury  to  find  tor  defendant  it  tliey  be- 
lieved it  was  the  duty  of  plaintiff  to  keep 
a  lookout,  and  that  reasonable  prudence 


would  have  re<)  aired  bim  to  keep  a  look- 
out, which  he  tailed  to  do.  The  coort'a 
charge  authorised  th«  jury  to  find  for  de- 
fendant simply  if,  under  the  circunaatancee 
in  which  he  was  placed,  a  person  of  ordi- 
nary prudence  would  have  kept  a  look- 
out, which  he  tailed  to  do.  The  reqoested 
charge  was  more  onerous  upon  defendant 
in  other  respects  than  the  court's  ctaatite. 
which  might  be  pointed  ont.  Appellant 
cannot  complain. 

It  Is  nidged  by  appellant  that  the  court 
erred  In  refusing  special  charge  No.  2.  re- 
quested by  defendant.  The  cbarge  aaked 
and  refused  is  as  follows:  "You  are 
charged  that,  under  the  facts  in  tbia  case, 
the  engineer,  C.  D.  Johnson,  and  the  plain- 
tiff were  tellow-servaiits  of  the  said  Gait. 
Colorado  &  Santa  Fe  Hallway  Company, 
and  that,  under  the  law,  one  fellow-Herv- 
ant  cannot  recover  for  an  Injury  nus- 
tained  by  reason  of  the  negligence  of  an- 
other fellow -servant;  and  therefore.  If  yon 
find  that  the  engineer,  Johnson,  in  cbarge 
of  the  train  upon  which  plaintiff  was  fire- 
man, tailed  to  bring  bis  train  to  a  full 
stop  at  a  reasonably  safe  distance  before 
reaching  the  crossing,  or  if  you  find  that 
he  did  any  other  act  which  caused,  either 
in  whole  or  in  part,  the  injury  tu  the 
plaintiff,  and  that  said  act  or  thing  so 
done  by  tile  said  Johnson  was  neKiigent, 
then,  in  the  event  you  so  find,  you  are 
charged  that  the  plaintiff  would  be  bound 
by  the  negligence  of  the  oald  Johnson, 
and  you  will  find  In  favor  of  the  defend- 
ant.'* "The  court,"  as  stated  In  appel- 
lant's  brief,  "instructed  the  jury  that  the 
defendant  would  be  liable  if  its  neg^iigence 
concurred  with  the  negligence  of  plain- 
tiff's fellow-servant,  C.  D.  Johnson,  in  pro- 
ducing the  injury."  It  has  been  decided 
in  this  state  (the  opinion  by  Judge  Mabk 
of  the  commission  of  appeals)  that,  where 
a  servant  is  injured  by  the  concurrent 
negligence  of  the  master  and  a  fellow-eerv- 
ant,  the  master  would  be  liable.  In  socb 
case  the  contributory  negligence  of  tbe 
fellow-servant  is  not  one  of  the  risks  inci- 
dent to  the  employment.  Railway  Co.  v. 
McLain,  15  8.  W.  Rep.  792,  793.  and  au- 
thorities there  cited ;  Beach,  Contrib.  Neg. 
p.  818.    The  doctrine  is  founded  on  the 

Srinciple  that  the  injured  party  may  have 
Is  action  against  each  joint  tort-feasor. 
Why  should  not  tbe  same  principle  apply 
when  a  stranger  stands  in  tbe  place  of  the 
master?  It  seems  to  tbe  writer  that  the 
reason  is  much  stronger  against  tbestran- 
ger.  Fellow-servants  may  sue  each  other 
tor  Injuries  innicted  upon  each  other  in 
their  common  employment,  resulting  from 
persocnl  negligence,  when  an  action 
would  not  He  against  the  master.  Shear. 
&  R.  Neg.  112.  The  servant  contracts  with 
tbe  master,  and  it  is  for  him  alonv  that 
he  assumes  the  risks  of  hisfellow-aervanta' 
negligence.  Then,  leaving  tbe  master  out 
of  view,  we  have  In  tbe  case  at  bar  an  In- 
jury inflicted  by  tbe  negligence  of  a  fellow- 
servant  actionable  against  him  person- 
ally, and  by  the  concurrent  and  contribu- 
tory negligence  of  a  stranger.  Are  they 
not  joint  tort-feasors  pure  and  simple? 
Tbe  master  himself  would  be  liable  in  the 
place  of  the  stranger,  and  by  a  much 
stronger  reason  wonld  the  stranger  be. 
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There  la  no  expreea  or  implied  contract 
with  the  stranger  to  assume  any  rislca  on 
lilB  accoant.  Tbia  la  tbe  reasoning  em- 
ployvd  in  the  caae  of  Gray  y.  Railroad  Co., 
22  Amer.  &  Eng.  R.  Caa.  851.  In  that 
caae  it  was  diatinctly  held  that  a  fireman 
on  n  railroad,  injured  by  a  collialon  at  a 
cmasing  of  two'  roada,  occasioned  by  the 
-concarrlng  negligence  of  tbe  engineer  on 
bia  train  and  of  the  employes  of  the  other 
road,  conld  recover  from  the  other  rond. 
See  the  caae  and  antboritiea  cited.  When 
the  plaintiff  la  free  from  fault,  the  negli- 
l^ence  of  hia  fellow-aervant  cannot  be  im- 
puted to  him  for  the  benefit  of  a  stranger, 
whoae  wrong  contributed  to  the  injury. 
Where  the  negligence  of  Ihe  fellow-aervant 
Jb  the  sole  cauae  of  the  injury,  of  courae 
be  alone  ia  responsible;  bnt  where  it  con> 
cnra  with  that  of  a  stranger,  or  the 
Btranger'a  aervanta,  and  plaintiff  ia  free 
from  psrsonal  negligence,  the  stranger  ia 
liable.  TbIa  Is  expressly  laid  down  in 
Perry  v.  Lansing,  17  Hun,  84.  In  that 
case  the  plaintiff,  a  pilot  of  a  tugboat, 
was  injured  by  a  collision  of  the  tug  with 
another  boat  belonging  to  defendant,  by 
the  concurrent  negligence  of  the  operatives 
«f  both  boats.  It  was  held  that  the  plain- 
tiff, being  free  from  fault,  could  recover  of 
defendant.  See  the  case  for  authorities 
and  dissenting  opinion.  Cooley,  Torta, 
684,  and  notes  4,  5.  We  conclude  that 
there  waa  uo  error  In  refusing  the  charge. 
The  Jary,  after  retiring  to  consider  of 
their  verdict,  came  in  with  the  following: 
"We,  the  jury,  find  for  plaintiff,  and  aa- 
■ess  damages  actual  fSOO,  and  exemplary 
f 4.500;  total,  «5,ono.  [Signed]  J.  M. 
Williams,  Foreman."  The  court  refused 
to  accept  this  verdict,  and  instructed  tbe 
Jury  that,  under  the  charge  of  the  court, 
they  could  not  find  any  exemplary  dam- 
ages againat  the  defendant,  and  to  retire, 
and  again  conaider  their  verdict.  The 
Jury  retired,  and  reconsidered  their  ver- 
dict, and  in  10  or  16  minutea  returned  Into 
coart  with  the  following  verdict,  which 
waa  received:  "We,  the  Jury,  find  for 
pinlntitf.  and  aaaeas  damages  at  f5,000. 
[Signed]  J.  M.  Williams,  Foreman." 
Kxceptiona  were  reserved  by  defendant  to 
tbe  raling  of  the  court,  and  defendant 
made  a  motion  to  have  judgment  entered 
upon  the  first  verdict,  which  was  over- 
raled,  and  judgment  was  entered  upon 
the  last  verdict.  Error  is  assigned. 
There  was  no  Issue  except  as  to  actual  or 
-compenaatory  damages  In  the  caae,  either 
by  pleading  or  charge.  It  is  not  claimed 
that  the  verdict  is  excessive.  Plaintiff 
was  severely  and  permanently  Injured; 
waa  laid  up  from  Auguat  to  the  following 
April;  incorred  conalderable  expenae  for 
doctors,  nnrsea,  and  medicine;  paid  fllO 
for  operation  on  hla  foot.  We  think  the 
action  of  the  court  waa  both  proper  and 
neceaaary  In  all  reapecta.  What  the  flrat 
verdict  or  what  tbe  jury  may  have  atyled 
"exemplary  damagns"  waa  not  auch. 
Thia  is  evidenced  by  the  last  verdict. 
There  waa  no  error  in  inatrnctlng  the  jury 
that  exemplary  damagea  were  not  in- 
volved, nor  In  entering  Judgment  In  ac- 
cordance with  tbe  verdict  received.  The 
atatnte  la  concluaive.  "If  the  verdict  ia 
nut  reaponalTe  to  tbe  laanea  aubmitted  to 


the  Jnry,  tbe  coart  aball  call  their  atten- 
tion thereto,  and  aond  them  back  for  far- 
ther deliberation."    Rev.  St.  art.  1827. 

One  ground  of  the  motion  for  a  new 
trial  waa  that  tbe  presiding  Judge,  the 
Honorable  N.  A.  Stedman,  was  of  conn- 
ael  for  plaintiff  before  he  became  dlatrlct 
judge,  and  waa  therefore  diaqualified  to 
try  the  caae.  The  name  of  Wynne,  McCart 
&.  Stedman,  as  plaintiff's  attorneys,  was 
signed  to  certain  croaa-interrogatorlea 
filed  among  the  papera  of  the  cauae.  The 
bin  of  exceptions  does  not  affirm  that  the 
judge  was  of  counsel,  but  merely  says  that 
the  firm  name  waa  ao  signed,  and  that  at 
tbe  time  of  filing  tbe  interrogatorlea  he 
waa  a  member  of  the  firm.  The  Judge  ap- 
pended a  atatement  to  the  bill  of  excep- 
tlona,  ahowing  that  be  waa  not  an  attor- 
ney in  the  caae,  and  at  no  time  had  any 
connection  with  it.  In  anawer  to  the 
motion  for  new  trial,  Wynne  &  McCart 
made  afi^ldavlt  "that  Judge  Sticdman  waa 
not  of  counsel  In  the  caae;  waa  never  con- 
anlted  or  ad  vised  with  about  It;  and  that. 
If  any  of  the  pleadings  or  papera  In  the 
cauae  was  signed  'Wynne,  McCart  &  Sted- 
man,' it  waa  an  inadvertence,  and  a  rats- 
take;  and  that  he  had  no  interest  or  con- 
nection with  it."  We  suppose  from  the 
record  that  Judge  Stedman  came  into  the 
firm  after  the  old  firm  of  Wynne  &  Mc- 
Cart had  been  retained  In  the  case.  It  is 
clear  that  he  was  not,  and  never  had 
been,  of  counsel,  and  we  do  not  under, 
stand  that  the  truth  of  tbIa  ia  denied  by 
appellant.  The  bill  of  exceptlona  doea 
not  affirm  that  he  waa  of  counsel  in  the 
caae,  but  that  bla  name,  or  that  of  a  firm 
of  attorneya  of  which  be  waa  a  member 
at  thu  time  of  filing,  waa  aigued  to  croaa- 
In terrogatoriea.  The  affidavit  of  Wynne 
&  McCart  anfficiently  explalna  theclrcnm- 
atance,  and  ahows  that  the  Jndge'a  name 
waa  Inadvertently  and  by  miatake  signed 
with  the  firm  name  to  tbe  document. 
There  la  no  denial  of  thla.  and  we  take  it 
aa  true  without  reference  to  tbe  unawom 
atatement  of  the  court,  whlcb  may  not  be 
considered  in  such  a  case.  Slaven  v. 
Wheeler,  68  Tex.  28.  It  waa  tbe  duty  of 
the  Judge  to  try  tbe  caae,  and  he  could 
not  be  relieved  of  thla  reaponslbility,  or 
recuaa  biinaelf,  merely  becauae  bia  name  aa 
attorney  was  improperly  signed  to  one  of 
the  papera  in  tbe  cauae,  when  in  fact  be 
waa  not  such  attorney.  We  find  no  error 
in  tbe  trial  of  tbe  cauae,  and  our  opinion 
ia  tbe  Judgment  of  the  court  below  ahould 
be  affirmed. 

Per  Curiam.  Affirmed,  aa  per  opinion 
of  commlaalon  of  appeala. 


O'Connor  t.  CnRTia. 

(Supreme  Court  q/  Teocai.    Feb.  38, 1892.) 

Nboliobhob — PBBSoyAL  In/ubibb — Falling  Walls 
OF  Lbasbd  Boildixo — Lakslobd's  Liabiutt — 

BVIDBNCB— DlPOglTIOirS. 

1.  Where  one  is  injured  by  the  falling  of  the 
fire-wall  and  cornice  of  a  bulldlne,  portions  of 
which  are  leased  to  several  tenants,  the  owner 
of  the  building  Is  liable,  where  it  does  not  ap- 
pear that  the  portions  falliag  were  within  the 
holding  of  any  particular  tenant,  and  no  agree- 
ment that  repairs  should  be  made  by  th3  tenants 
is  shown. 
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2.  In  such  oase,  the  fact  that  the  walla  full 
because  of  the  accidental  pulling  of  an  electric 
wire  attached  to  tham  by  a  third  party  will  not 
relieve  the  owner,  whei-e  it  appears  that  he  knew, 
or  might,  in  the  exercise  Of  ordinary  oare,  hare 
known,  that  the  wire  was  so  attached. 

3.  Evidence  that  other  walls  and  cornices  in 
the  city  had  been  pulled  down  by  wires,  and  that 
the  building  was  constructed  as  others  of  its 
kind  nsiiaily  were,  and  that  it  was  not  customary, 
when  it  waa  built,  to  tie  back  or  brace  fire- 
walls, is  inadmissible. 

4.  It  is  within  the  discretion  of  the  court  to 
permit  the  reading  of  the  deposition  of  •  witness 
who  is  present  at  the  trial. 

O'Connor  t.  Andrews,  (Tex.  Sup.)  10  &  W. 
Rep.  628,  followed. 

Cominiralonera'  decision.  Section  A. 
Appea]  from  district  eoart,  Dallas  coonty. 

Action  by  V.  B.  Curtis  SKalnst  J.  C 
O'Connor  to  recover  for  pprnunal  Injuries 
sustained  by  plaintiff's  wife  through  negli- 
gence of  defendant.  Plaintiff  had  Judg- 
ment, and  defendant  appeals.    Afflrmed. 

Crawford  &  Crawford,  for  appellant. 
RobertaoB  &  Gruj,  for  appellee. 

Makb,  J.  This  action  wasinatlcuted  by 
the  appellee,  Curtis,  to  recover  damages 
of  the  appellant  on  account  of  Injuries 
received  by  the  plaiatifl's  wlfelnconse- 
qneuce  of  "the  flre-wall  and  cornice"  of 
a  building  belonging  tothndelendant.  and 
overhanging  a  public  otreet  and  thor- 
oughfare In  the  city  of  Dallas,  falling 
down  npon  her  while  she  waa  walking 
along  the  Btreet.  Negligence  was  Imputed 
to  the  appellant  as  the  cause  of  tbelojury, 
and  the  plaintiff  obtained  a  verdict  and 
Judgment  lor  91,000.  The  defendant  baa 
appealed,  and  asaigaed  numerous  errors 
in  the  proceedings  below,  but  the  same 
qnentions  were  decided  adversely  to  him 
by  the  supreme  court  in  the  companion 
case  of  O'Connor  v.  Andrews,  reported  in 
16  S.  W.  Rep.  628.  The  opinion  then  deliv- 
ered Is  decisive  of  the  present  appeal,  and 
we  ttaink,  therefore,  that  the  Judgment 
should  be  aflSrmed. 

Pkr  Cubiam.  Afflrmed,  as  per  opinion 
of  commission  of  appeals. 


MiLiLKR  et  tU.  V.  Trxab  ft  N.  O.  R.  Co. 

(Supreme  Court  of  Texas.     Fbb.  83, 1899.) 
JvDioiAL  Notice — Plbadiso— Petitios. 

1.  The  court  will  not  take  judicial  notice 
that  a  designated  railroad  is  part  of  a  certain 
system,  unless  it  is  aware  of  the  contract  under 
which  the  system  was  created. 

2.  In  an  action  against  a  railroad  company 
for  the  detention  of  a  car  of  furniture  i^ter  ten- 
der of  freight  charges,  the  petition  alleged  that 
the  furniture  was  delivered  to  a  certain  railroad 
company,  and  that  such  company  executed  a  bill 
of  lading  therefor,  by  which  it  aerjed  to  trans- 
port the  furniture  to  a  specified  place  on  defend- 
ant's road;  that  such  company  and  defendant 
were  engaged  in  the  business  of  transporting 
freight  for  hire ;  and  by  the  contract,  as  set  out 
in  the  bill  of  lading,  both  agreed  to  transport  the 
fuTiiiture  from  the  place  of  shipment  to  its  des- 
tination. Held,  that  uuch  complaint  was  insuffi- 
cient, in  that  it  did  not  allege  u  partnership,  or 
that  defendant  executed  the  bill  of  lading,  or 
authorized  any  one  to  do  so  for  It. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Orange  county. 

Action  by  L.  Miller  &  Co.  againtit  the 
Texas  &  Now  Orleans  liailroad  Company. 


Judgment   for    defendant.    Plaintiffs  ap- 
peal.   Afflrmed. 

Bullitt  &  Bullitt,  for  appellants.  Perm- 
man  &  GHlaaple,  for  appellee 

Garrktt,  P.  J.  L.  Miller  &  Co.  brought 
this  suit  August  7,  1890,  in  the  district 
court  of  Orange  county  to  -recover  uf  the 
Texas  &  New  Orleans  Railroad  Cumpany 
the  statutory  damages  for  the  detention 
of  a  car-load  of  furniture  after  tender  of 
freight  charges  due  as  shown  by  tbe  bill  of 
lading.  Upon  the  trial  plaintiffs  produced  in 
evidence  a  through  bill  of  lading.iasaed  by 
the  Louisville,  Evansville  &  St.  Loots  Con- 
solidated Railroad  Company,  at  Tell  City. 
Ind.,  May  24, 1890,  for  tbe  fumitare  con- 
Rigned  lo  L.  Miller  &  Co..  Orango.  Tex.; 
the  rate  ol  transportation  of  said  proper- 
t.v  from  Tell  City  to  Orange  not  to  exceed 
91  cents  per  hundred-weight;  weight,  sub- 
ject to  correction,  13,500  pounds.  Tender 
of  the  freight  charges,  as  shown  by  the  bill 
of  lading,  and  the  detention  of  the  fur- 
niture were  proved.  Plaintiffs  then  Intro- 
duced in  evidence  the  deposition  of  L.  S. 
Parsons,  to  show  a  Joint  undertaking 
between  defendant  and  tbe  LMoisvilie, 
Evansville  &  St.  Louis  Consolidated  Rail- 
road Company  to  transport  tbe  goods 
from  Tell  City,  Ind.,  to  Orange.  Tex.  Tbe 
witness  testlQed  to  an  arrangement  with 
the  Southern  Pacltic  system  for  ttarongli 
rates.  On  motion  ol  the  defendant,  the 
evidence  was  stricken  out,  because  It  did 
not  connect  the  defendant  with  the  under- 
taking, and  tbe  jury  were  instructed  by 
the  court  to  return  a  verdict  lor  tbe  de- 
fendant. On  appeal  from  tbe  judgment 
of  the  court  below  It  is  contended  in  be- 
half of  the  appellants  that  tbe  court 
should  have  jujiclaily  known  that  the 
Texas  &  New  Orleans  Railroad  was  a 
part  of  the  Southern  PaclSc  system,  and 
that  Its  action  in  striking  out  tbe  deposi- 
tion and  directing  a  verdict  for  the  defend- 
ant was  error.  As  a  general  rule,  a  court. 
In  making  up  its  conclnslons.ls  to  take  no 
notice  of  facts  not  in  evidence.  1  Whart. 
Ev  276.  There  are  certain  facta,  however, 
which  may  be  judicially  noticed  by  the 
courts,  because  of  their  public  notoriety 
and  Indisputable  existence.  Railroad's 
are  public  highways,  and  it  is  a  matter  of 
history  that  Important  lines  of  railroad, 
once  established,  have  remained  as  fixed 
and  permanent  in  their  counie  as  tbe 
rivers  themselves.  Their  locality  l>ecomes 
BO  notorious  and  indisputable  tbat  tbe 
courts  will  take  notice  thereof.  Railwav 
Co.  V.  State,  72  Tex.  410,  10  S.  W.  Rep.  81. 
So  the  court  would  take  notice  of  the  lo- 
cality of  the  defendant's  line  of  railroad, 
for  It  is  a  physical  and  geographical  fact 
of  undisputed  notoriety.  But,  in  order  to 
take  notice  that  the  defendant's  line  of 
railroad  Is  a  part  of  a  system  of  railroads, 
the  court  must  be  aware  of  the  contract 
through  which  the  system  is  created.  It 
has  been  held  tbat  courts  will  Judicially 
know  that,  as  a  general  rule,  trains  run- 
ning upon  a  railroad  are  run,  directed, 
and  controlled  by  the  owners  of  the  road. 
12  Amer.  &  Eng.  Euc.  Law,  p.  165,  note  2. 
A  contractual  relation  which  a  railroad 
might  enter  into  with  other  railroads  tu 
form  a  continuous  line  lor  the  transporta- 


Digitized  by  VjOOQ  IC 


Teoc) 


HUGHES  BROS.  REAL-ESTATE  St.  LOAN  ASS'N  e.  SMITH. 


956 


tion  of  treight  would  not  be  uf  sach  his- 
torical or  commercial  notoriety  as  to  ren- 
der It  so  indisputable  that  the  courts 
ougiit  to  talce  Judicial  notice  tliat  such 
was  tbe  tact.  There  is  a  Krowing  dispoul- 
tiou  for  tbe  courts  to  extend  the  area  of 
judicial  knowledge;  but  tliuy  should  exer- 
cise this  power  with  caution.  Care  must 
be  talcen  that  the  requisite  notoriety  ex- 
ists, and  every  reasonable  doubt  on  the 
subject  should  be  promptly  resolved  in  the 
negative.  Brown  t.  Piper.  91  U.  S.  87; 
Railroad  Co.  v.  Gaines,  (Ala.)  7  South. 
Rep.882.  There  was  no  error  in  excluding 
the  deposition. 

A  Joint  liability  of  the  defendant  with 
the  company  that  executed  the  bill  of  lad- 
ing, or  a  ratification  of  the  contract  to 
transport  the  freight  to  Orange  at  the 
rate  stipulated,  will  not  be  presumed 
from  the  fact  that  tbe  defendant  received 
and  hauled  the  car  and  collected  the 
charges.  Railway  Co.  v.  Dwyer.  75  Tex. 
581,12  S.  W.  Rep.  1001;  Railway  Co.  v. 
Baird,  75  Tex.  265,  12  S.  W.  Rep.  530.  But 
it  is  urged  that,  as  it  was  charged  in  the 
petition  that  the  defendant  was  a  par- 
ty to  the  bill  of  lading,  it  was  prima  fade 
tbe  act  of  the  defendant,  of  which  there 
bad  been  no  denial  under  oath.  Railway 
Co.  V.  Tisdale,  74  Tex.  14, 11  S.  W.  Rep. 
900.  Tbe  petition  nowhere  alleges  a  part- 
nership between  the  railroad  that  execut- 
ed the  bill  of  lading  and  tbe  defendant  for 
tlie  transportation  of  the  goods;  nor  that 
the  bill  of  lading  was  executed  by  the  au- 
thority of  the  defendant,  or  was  its  act. 
It  sets  out  the  fact  of  the  delivery  of  the 
furniture  to  the  Louisville,  Evansville  & 
St.  Louis  Consolidated  Railroad  Com- 
pany, at  Tell  City,  Ind.,  to  be  shipped  to 
Orange,  Tex.,  and  nllpges  that  said  com- 
pany executed  a  through  bill  of  lading  for 
said  freight,  by  which  it  agreed  and 
bound  Itself  to  transport  the  same  as  al- 
leged; and  then  follows  the  allegation 
"that  said  Louisvilie,  Evansville  &  St. 
Louis  Consolidated  Railroad  Company, 
and  also  the  defendant,  at  the  time  said 
bill  of  lading  was  executed,  were  engaged 
in  tbe  business  of  transporting  freight  for 
hire,  and  that,  by  virtne  of  said  contract, 
— that  is,  for  91  cents  per  hundred, — the 
Loolsvllle,  Evansville  A  St.  Louis  Consoli- 
dated Railroad  Company  and  the  defend- 
ant agreed  and  became  liable  to  trans- 
gort  said  car-load  of  freight  from  Tell 
ity,  Indiana,  to  the  city  of  Orange,  Tex., 
by  virtue  of  said  bill  of  lading,  and  did 
convey, "etc.  Wo  do  not  think  thateitber 
a  partnership,  or  that  the  bill  of  lading 
was  executed  by  the  defendant  or  its  au- 
thority. Is  charged.  There  was  no  error 
in  Instructing  the  jury  to  return  a  verdict 
tor  the  defendant.  The  Judgment  of  tbe 
court  below  should  be  affirmed. 

PebCitbiam.    Affirmed,  as  per  opinion 
of  commission  of  appeals. 


HooHES  Bros.Rbal-Ebt\tb  &  Loan  Ass'n 

v.  Smith. 

(Supreme  CMirt  of  Texas.    Fob.  28,  1888.)    . 

LiMiTATioxs — Oral  Contraot. 

Plaintiff  contrauted  in  writing   to  furnish 

and  put  np  an  Iron  fence  around  defendant's 


premises,  and  thereafter  orally  agreed  to  change 
the  qaality  of  the  iron  used  in  the  fenoe.  Held 
that,  since  the  oral  agreement  did  not  have  ^he 
effect  to  destroy  tbe  written  contract,  the  statute 
of  limitations,  relating  to  oral  contracts,  would 
not  apply  to  an  action  concerning  the  construo- 
tion  of  the  fence. 

Commissioners'  decision.  Section  B. 
Appeal  from  district  court,  Dallas  county. 

Action  by  Franic  J.  Smith  against 
the  Hughes  Bros.  Real-Estate  &  Loan  As- 
sociation on  contract  and  for  goods  fur- 
nished, .ludgmcnt  for  plaintitf.  Defend- 
ant appeals.     Affirmed. 

Conmbea  A  Oano,  for  appellant.  Cbaa. 
I.  Evana,  for  appellee. 

FisHEB,  J;  Appellee  Instituted  this  suit 
against  tbe  appellant  on  the  11th  day  of  . 
November,  1890,  declaring  on  a  written 
contract  dated  April  14,  1888,  signed  by 
said  corporation  and  under  its  seal, 
through  its  preHldent,  "  whereby  It  prom- 
ised to  pay  plaintitf  the  sum  of  f  1,479.25 
for  1,893  feet  ot  three-rail  iron  fencing  and 
7  gate-posts,  to  be  delivered  and  put  up 
as  soon  as  possible  thereafter,  in  a  good, 
workman-lilce  manner."  It  is  further 
averred  in  the  original  petition  that  the 
plalntin  "has  furnished  said  fence  and 
posts  to  the  defendan  t,  as  stipulated  for 
in  said  contract,  whereby  the  defendant 
became  liable, "etc.  May  2, 1S91,  appellee 
filed  bis  first  amended  original  petition, 
setting  np  the  same  written  contract, 
dated  April  14,  1888,  alleging  that  said 
contract  was  executed  by  Us  then  presi- 
dent. F.  E.  Hughes,  and  under  the  seal  of 
said  corporation,  whereby  it  promised 
and  agreed  to  pay  to  plaintiff  tbe  sum  of 
fl,479.26  for  1,898  feet  of  three-rail  iron 
fencing,  at  the  rate  of  75cent8  per  foot,  and 
7  corner-posts,  to  be  delivered  and  put  op 
as  soon  as  possible  thereafter,  in  a  good 
and  workman-like  manner;  freight  to  be 
in  cash,  and  the  balance  payable  in  six 
months,  with  8  per  cent,  interest  after  60 
days.  The  original  contract  was  at- 
tached to  the  petition  as  an  exhibit.  The 
petition  further  avers  "  that  a  short  time 
after  the  making  of  the  contract, — about 
the  1st  day  of  September,  1888,— plaintiff 
informed  the  officers  of  the  defendant  cor- 
poration that  It  waa  Impossible  to  pro- 
cure the  style  of  fence  that  was  stipulated 
for  and  intended  by  the  parties  to  said 
contract,  on  account  of  injunctions  that 
had  been  issued  against  the  manufacturers 
ut  said  fence;  and  said  corporation  then 
and  there,  by  its  proper  offlrers,  requested 
plaintiff  to  furnish  and  put  up  the  fence 
which  he  did  afterwards  furnish  and  put 
up,  which  plaintitf  agreed  to  do,  and 
which  fence,  so  furnished  and  put  up  by 
plaintiff  as  hereinafter  alleged,  is  a  much 
mpre  expensive,  more  costly,  and  Heavier, 
and  mure  durable,  than  the  one  con- 
templated by  plaintitf  and  defendant  at 
the  time  of  making  said  contract."  It  is 
further  alleged  that  in  September,  1888, 
plaintiff  furnished  and  put  up  1,0!<4  feet 
and  7  inches  of  said  fence,  and  7  iron 
corner-pusts,  as  he  had  agreed  and  prom- 
ised to  do;  when,  at  the  special  instance 
and  request  of  the  defendant,  plaintiff 
ceased  to  put  up  any  more  of  said  fence, 
and   was    so  prevented  from   furuiahing 
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and  pattins  op  all  of  the  fence  mentioned 
and  stipulated  tor  in  aaid  contract  by  the 
act  o(  the  defendant,  and  at  the  special  in- 
stance  and  request  of  tbe  defendant.  It  is 
turtlier  ailexed  that  "about  the  lOtb  day 
of  May.  1889,  at  the  special  instance  and 
request  of  tbe  defendant,  tbe  plain tiR 
farulsbed  and  put  up  two  iron  gates  that 
were  not  stipulated  for  in  said  written 
contract,  and  which  were  reasonably 
worth  the  sum  of  fIS  each;  and  which 
sum  the  defendant  then  and  there  aicreed 
and  promised  to  pay  to  plaintiff.  That 
thereby  tbe  defendant  t>ecame  liable  and 
indebted  to  the  plaintiff,  and  promised  to 
pay  to  him  said  sums  of  money,  amount- 
ing in  the  aggregate  to  tbe  sum  of  f871.48, 
with  interest  thereon,  as  stipulated  for  in 
said  contract."  May  13,  1S91.  appellant 
filed  its  third  amended  original  answer 
to  appellee's  petition,  which  contains  a 
special  exception:  "Becauoe  same  shows 
that  tbe  claim  set  up  has  been  long  since 
barred  by  statute  of  limitations  of  two 
years,  and  also  because  said  petition 
dues  not  show  what  officers  and  agents 
ordered  the  fence  alleged  to  have  been 
furnished."  Tbis  exception  was  overruled 
by  the  court.  .Tndgment  was  rendered  In 
favor  of  appellee  tor  tbe  sum  of  fK.')S.24. 
There  is  no  statement  of  facts  in  tbe  rec- 
or«l.  The  sole  questi«>n  for  our  consid- 
eration is  whether  or  not  the  cause  of  ac- 
tion an  set  out  In  plaintiff's  petition  and 
amended  petition  Is  barred  by  limitation. 
Plaintiff's  cause  of  action,  as  stated  in  the 
orlgnal  and  amended  petition,  is  based 
on  tbe  written  contract  declared  on,  with 
the  exception  of  tbe  two  iron  gates, 
which  seem  to  have  been  erected  under  a 
subsequent  agreement  entered  Into  May 
10,  1889.  The  agreem3nt  concerning  the 
ehange  made  in  the  quality  of  iron  that 
should  go  into  the  fence  did  not  bare  tbe 
effect  of  making  it  a  new  contract,  inde- 
pendent of  that  provided  for  in  the  writ- 
ten agreement.  It  was  evidently  Intend- 
ed that  the  services  rendered  should  be 
controlled  by  the  terms  of  the  written 
agreement,  and  that  tbe  subsequent 
agreement,  changing  the  quality  of  the 
material,  should  not  have  tbe  effect  to 
destroy  the  written  contract.  We  do  not 
think  the  amended  petition  set  u  p  a  new 
«ause  of  action,  (Lee  y.  Bontwell,  44  Tex. 
162,)  except  insomuch  as  it  seeks  recovery 
for  the  erection  of  tbe  two  gates.  The 
«ause  of  action  seeking  recovery  for  tbe 
erection  of  the  two  gates  is  not  barred 
by  limitation.  The  amended  petition 
alleges  that  tbe  gates  were  furnished  and 
<]ellvered  May  10, 1S89.  Tbe  petition  was 
filed  May  2,  1891.  Two  years— the  limita- 
tion governing  this  item— bad  not  elapsed 
from  the  time  of  furnishing  the  gates  to 
filing  the  amended  petition.  As  the  cause 
of  action  concerning  the  construction  of 
tbe  fence  grows  oat  of  the  written  con- 
tract, the  statute  of  limitations  of  tour 
years  applies.  The  contract  was  entered 
into  April  14, 1S8S.  The  original  petition 
was  filed  November  11, 1890.  The  amend- 
ed petition  was  filed  May  2, 1S91.  In  no 
phase  of  the  case  presented  is  the  caase  of 
action  barred  by  limitation.  Appellee 
suggests  that  it  Is  apparent  from  the  rec- 
Td   that  tbls  appeal  was  taken  for  delay. 


and  aaks  for  an  afflrmanee  of  tbe  Jadg- 
ment,  witb  damages.  We  comply  with 
this  request,  and  report  tbe  case  for 
affirmance,  witb  Judgment  of  lOpereent. 
on  the  amount  recovered  l>elow,  to  be 
added  to  such  judgment  aa  damages. 

Pbb  CoatAU.    Affirmed,  as  per  opinion 
of  commiasioo  of  appeals. 


OULF,  C.  A  S.  F.  Rt.  Co.  T.  Oaltbston,  H. 

&  S.  A.  Ht.  Co.  et  h1. 

(Suprtme  Court  af  Teau.    I^b.  S8, 18BS.) 

CoxBTBUonoN  or  Contkact— Riobt  to  CoHTBisa- 

TIOK— BVIDSXOB. 

L  Tbree  railroad  companies  entered  into  aa 
agreement  by  tlis  terms  of  wbioh  ewdi  o«™piy 
was  iMund  to  pay  one-Uiird  of  the  wages  of  the 
employes  in  their  union  yards,  and  "one-tblrd  of 
the  oeoessary  expenses  mcident  to  their  work. " 
Held,  that  a  Judgment  recovered  against  two  of 
tbe  companies  by  an  employe  for  in j  arias  result- 
ing from  negrligence  ooold  not  be  said  to  be  an 
expense  "necmsary"  or  "incident"  tt>  the  work, 
and  one  to  which  the  third  company  shonld  oon- 
tribnte. 

3.  The  judgment  for  damages  against  two  of 
the  companies  cannot  be  Invoked  in  an  action  by 
one  of  them  against  the  third  company  in  sup- 
port of  a  claim  for  contribution,  where  tbe  third 
company  was  not  a  party  to  the  action  for  dam- 
ages, and  the  opinion  of  the  court,  given  when  the 
Judgment  was  rendered,  shows  that  plaintiS  was 
concerned  in  the  commission  of  the  wrong,  and 
is  at  variance  with  tbe  idea  that  a  rigbt  to  con- 
tribution  from  the  third  company  exists. 

8.  Tbe  third  company  is  not  liable  to  con  ■ 
tributiou  in  an  action  by  one  of  thetwooompanies 
against  wtiich  the  Judgment  for  damages  was  re- 
covered, where  the  complaint  alleges  saoh  facts 
of  negligenoe  on  the  part  of  the  other  of  the  two 
companies  as  neoessarilyexclndes  any  supposition 
of  fanlt  on  the  part  of  the  third  company. 

4.  The  Judgment  for  damages  for  peisonal  in- 
Jories  against  the  two  railroad  companies,  show- 
iDg  a  Joint  liability,  and  the  payment  of  it  in 
equal  proportions,  is  not  sulBciant  of  itself  to  an- 
thoriie  the  recovery  of  indemnity  by  one  of  tbe 
two  from  the  other,  and  does  not  dlsiMase  with 
proof  of  other  facts  by  the  one  showing  that  the 
other  alone  was  guUty  of  the  negligenoe  oaoalng 
the  injuries  for  which  the  Judgment  was  reooT- 
ered. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court.  Fort  Bend 
county. 

Action  by  the  Onlf,  Colorado  &  Santa 
Fe  Railway  Company  against  tbe  Oalvea* 
ton,  Harriaburg  A  Ban  Antonio  Bailway 
Company  to  recover  as  Indemnity  tbe 
amount  paid  to  satisfy  a  Judgment 
against  both  companies ;  and  against  the 
New  York,  Texas  A  Mexican  Railway 
Company  to  recover  one-third  of  tbe 
amount  so  paid  by  way  of  contrlbntion. 
The  court  sustained  a  demurrer  and  dis- 
missed tbe  complaint  as  to  the  New  York, 
Texas  A  Mexican  Railway  Company, 
and,  on  trial  of  tbe  cause  on  its  merits  aa 
to  plaintiff  and  tbe  Qalveston,  Harrisbarg 
&  8an  Antonio  Railway  Company,  found 
in  favor  of  the  latter.  From  tbe  Judg- 
ment on  the  demurrer  and  in  favor  of  the 
Oalveston,  Harrisburg  ft  8an  Antonio 
Railway  Company  plaintiff  appeals.  Af- 
firmed. 

J.  W.  Terry,  for  appellant.  Peareaov  A 
BuHowe,  for  appellee  Oalveston.  H.  ft  S. 
A.  Ry.  Co.  (Haas,  Cullender  &  ProetoT.lor 
appellee  New  York.  T.  &  M.  Ry.  Co. 
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Hobby,  P.  J.  On  November  29, 18S2,  one 
Doreey  was  iDjured  while  in  ttae  Joint  em- 
ployment ol  tlie  parties  to  tbis  suit,  at 
their  "union  yard,"  in  RosenberK.  Tex., 
while  enffafreil  In  ''onpllng  cars.  Uk  insti- 
tuted suit  against  the  appellant  and  the 
tialveiiton.  Harrisbarg  &  San  Antonio 
Railway  Company,  and  recovered  a  joint 
JudKHK'nt  u{calnst  them  for  f  15,000,  which 
was  Htttrmed  by  the  supreme  court,  (66 
Tex.  14H,  IS  S.  W.  Rep.  444,)  and  was  satla- 
fle«l  by  each  of  the  last-mentioned  com- 
panies paying  one-half  thereof,  in  June, 
IRsft.  The  present  suit  was  brought  on 
February  2, 18H7,  by  the  appellant  against 
the  appellees,  to  recover,  first,  from  the 
Galveston,  Harrlsbnrg  &  San  Autonio 
Railway  the  amount  paid  by  appellant 
as  indemnity,  and  against  the  New  York, 
Texas  ft  Mexican  Railway  Company  for 
one-third  of  the  amount  so  paid  by  ap|)el- 
lant,  by  way  of  contribution.  The  court 
snatained  a  general  demurrer  to  the  pe- 
tition in  so  far  as  a  recovery  was  sought 
against  the  New  York,  Texas  ft  Mexican 
Railway  Company,  and  dlsmlMsed  the  suit 
as  to  that  road;  and,  upon  a  trial  of  the 
pause  on  the  merits  cm  to  appellant  and 
the  Galveston,  Harrisburg  ft  Hnn  Antonio 
Railway  Company,  found  in  favor  of  the 
latter  company.  The  judgment  of  the 
rourt  on  the  demurrer  and  In  favor  of  the 
Galveston,  Harrlsburg  ft  8an  Antonio 
Railway  Company  is  appealed  from,  and 
the  action  of  the  court  in  sustaining  the 
demurrer,  and  its  conclusion  that  the  Gal- 
vestun,  Harrlsburg  ft  San  Antonio  Rail- 
way Company  whs  not  liable  ander  the 
tacts  which  resulted  in  a  judgment  against 
appellant,  is  assigned  as  error. 

The  grounds  on  which  a  recovery  was 
sought  against  the  New  York,  Texas  & 
Mexican  Railway  Company  are  set  forth 
In  the  petition,  which  charges,  in  sub- 
stance, ttiat  in  November,  1882,  and  prior 
thereto,  the  apoellnnt  and  appellees  em- 
ployed at  Rosenberg  a  yard-master,  fire- 
man, engineers,  and  switchmen  and  brake- 
men,  whose  duty  it  was  to  perform  the 
work  of  the  three  companies  in  the  yards 
at  Rosenberg.  That  each  company  had 
its  separate  side  tracks  and  switches  and 
yards,  and  their  tracks  were  connected 
together  by  side  tracks.  That  the  men 
were  employed  under  a  contract  between 
tlie  three  companies,  by  the  terms  of 
which  each  company  was  to  pay  one- 
third  of  the  wages  of  the  men,  and,  while 
doing  the  work  of  each  particular  com- 
pany, the  said  men  were  under  the  orders 
and  supervision  only  of  such  particular 
company ;  and  cnder  the  terms  of  thecon- 
tract  each  company  agreed  to  pay  one- 
third  of  ail  other  expenses  necessary  and 
Incident  to  the  doing  of  such  work,  hut 
that  each  company  reserved  to  itself  ex- 
clusive control  over  Its  own  tracks, 
switches,  and  side  tracks,  of  the  construc- 
tion and  repair  of  the  same,  and  of  its 
own  cars,  both  In  the  original  selection 
of  the  same  and  the  keeping  of  them  in 
repair,  and  in  all  other  respects.  That 
while  said  men  were  doing  the  work  of  ei- 
ther of  the  defendants,  plaintiff  had  no 
control  over  them  or  their  work.  That 
oil  or  about  the  29th  day  ol  November, 
1882,  A.  S.  Dorsey,  who  was  employed  as 


brakeman  or  switchman  under  the  terms 
and  stipulations  of  said  contract,  while 
engaged  in  doing  the  work  of  the  defend- 
ant the  Galveston,  Harrlsburg  &  San  An- 
tonio Railway  Company,  which  consisted 
In  the  coupling  of  care  on  a  side  track, 
which  was  the  exclusive  property  of  the 
Galveston,  Harrlsburg  ft  San  Antonio 
Railway  Company,  the  said  Uorsey  being 
at  the  time  under  the  control,  manage- 
ment, and  direction  of  the  Galveston, 
Harrlsburg  ft  San  Antonio  Railway  Com- 
pany, was  injured  bj'  the  negligence  of  the 
said  (jalveston, Harrlsburg  ftSan  Antonio 
Railway  Company,  without  any  contrib- 
utory negligence  on  bis  own  part,  etc.  It 
was  also  alleged  that  the  judgment  recov- 
ered by  Dorsey  against  the  appellant  and 
the  Galveston,  Harrlsburg  ft  San  Antonio 
Railway  Company  was  paid  by  the  for- 
mer on  June  25, 1886.  It  was  averred  that 
a  promise  was  implied  by  law  from  the 
Galveston,  Harrlsburg  ft  San  Antonio 
Railway  Company,  la  case  of  injury  to 
said  Dorsey  in  the  manner  alleged,  to  In- 
demnify appellant  from  any  loss  there- 
from; and  a  similar  promise  was  implied 
from  the  New  York,  Texas  ft  Mexican 
Railway  Company  to  pay  one-third  of 
any  sum  appellant  might  be  required  to 
pay  for  Injury  to  said  Dorsey  while  in 
said  service,  occurring  wittaout  fault  on 
the  part  of  appellant. 

We  have  carefully  considered  the  allega- 
tions that  under  the  joint  employment 
by  the  companies  of  Dorsey  there  was  a 
contractor  agreement  between  them,  by 
the  terms  of  which  each  company  was 
bound  to  pay  one-third  of  the  wages  of 
their  employes,  and  one-third  of  the  nec- 
essary expenses  Incident  to- their  work; 
and  that  therefore  they  were  each  bound 
to  pay  one-third  of  the  amount  recovered 
by  Dorsey  as  damages  for  the  injuries  re- 
ceived by  him  while  so  employed.  But  we 
do  not  think  that  tbis  contract  or  agree- 
ment can  t»e  reasonably  construed  to  em- 
brace such  extraordinary  expenses  as 
damages  recovered  by  an  employe  tor  in- 
juries resulting  from  the  negligence  of  one 
of  the  companies.  Such  damages  cannot 
be  said  to  constitute  an  expense  " neces- 
sary" or  fairly  "incident  to  the  work." 
They  are  too  remote  and  unexpected  to 
be  regarded  tis  within  the  contemplation 
of  the  parties  as  coming  within  the  con- 
tract.   2Suth.  Dam.  691. 

Theappellantclalmsthttt  the  question  of 
the  liability  of  the  New  York,  Texas  ft  Mex- 
ican Railway  Company  was  decided  in  the 
case  of  Dorsey  against  the  appellant  and 
the  Galveston,  Harrlsburg  ft  San  Antonio 
Railway  Company,  one  of  the  appellees  in 
this  suit.  66  Tex.  162, 18  S.  W.  Rep.  444. 
If  such  was  the  decision  In  that  case,  it 
would  seem  that  upon  the  plainest  prin- 
ciples of  the  law  with  respect  to  tlie  con- 
clusiveness of  judgments  it  could  notalfect 
the  New  York,  Texas  ft  Mexican  Railway 
Company  in  this  suit,  because  it  was  not 
a  party  to  that  action.  It  Is  not  per- 
ceived by  us  on  what  principle  the  record 
In  that  case  can  be  properly  invoked  by 
the  appellant  in  support  of  its  claim  tocon- 
tribution  or  Indemnity  In  this  snit,  be- 
cause It  was  there  held  that  "the  appel- 
lant [the  Gulf,  Colorado  ft  Santa  Fe  Rail- 
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way  Company]  is  the  last  nf  the  three 
maaters  that  could  escape  liability.  It 
hired  the  plaintlO,  [Dorsey.]  Its  yard- 
master  directed  bis  labors.  Betwixt  It 
and  him  the  relation  of  master  and  serv- 
ant was  created  by  express  contract."  Id. 
The  rule  Is  tar  from  being  universally  true 
that  there  can  be  no  contribution  between 
wrong-doers.  It  prevails  in  that  class  of 
cases  denominated  as  "Intentional  torts 
or  wrongs."  Bat  there  are  cases  where, 
although  the  wrong-doers,  in  contempla- 
tion of  law,  may  all  be  liable  to  the  party 
seeking  reclress,  yet,  as  between  them- 
Hclves,  some  of  them  may  be  blameless. 
It  Is  on  this  principle  that  tbelr  equity  to 
require  the  others  to  respond  is  curaplete. 
But  such  equity,  resulting  from  a  wrong, 
is  not  recognised  to  favor  of  one  concerned 
in  comttiltting  it.  Cooley,  Torts,  144. 145. 
Hence  the  Dorsey  Case  cannot  be  relied  on 
to  support  appellant's  claim  for  contribu- 
tion, for  the  reason  that  the  language  of 
the  opinion  Is  wholly  at  variance  with  the 
idea  that  any  sacb  right  exists.  Adopt- 
ing, however,  the  theory  that  Dorsey  was 
the  servant  of  all  of  the  companies,  and 
that  each  was  responsible  for  the  negli- 
gence of  the  otber,  it  is  then  manifest  from 
the  allegations  of  the  petition  in  this  suit 
that  his  injuries  were  Inflicted  on  Novem- 
ber 29, 1882,  by  the  negligence  of  the  Gal- 
veston, Harrlsbnrg  A  San  Antonio  Rail- 
way (Company,  and  these  allegations  of 
appellant,  by  plain  implication,  acquit  the 
New  Tork,  Texas  ft  Mexican  RailwayCom- 
pany  of  any  fault  or  negligence.  There- 
fore we  do  not  think  that,  onder  the  aver- 
ments in  the  petition,  in  the  lirat  place, 
the  New  York,  Texas  ft  Mexican  Railway 
Company  can  be  charged  with  liability  for 
the  injuries  to  Dorsey  arising  from  any 
reasonable  construction  of  the  contract 
to  pay  one-third  of  the  expenses,  etc. 
Nor,  in  the  second  place,  do  we  think  it 
can  be  in  this  case  held  liable,  by  reason 
of  Its  having  been  one  of  the  Joint  employ- 
ers of  Dorsey.  because  the  petition  alleges 
such  acts  of  negligence  on  the  part  of  the 
Oalveston,  Harrlsbnrg  A  Ban  Antonio 
Railway  Company  as  necessarily  excludes 
any  supposition  of  tanit  on  the  part  nf  the 
New  York,  Texas  ft  Mexican  Railway 
Company.  While  this  is  so  in  this  case, 
the  New  York,  Texas  ft  Mexican  Railway 
Company  may  have  been  originally  liable 
to  Dorsey  by  reason  of  the  fact  that  it 
was  his  joint  employer.  Our  conclusion 
on  this  branch  of  the  case  is  tliat  the  de- 
murrer was  rightly  sustained. 

The  demurrer  having  been  sustained  In 
BO  far  as  the  petition  sought  to  compel 
contribution  from  the  New  York,  Texas 
ft  Mexican  Railway  Company,  and  the 
cause  having  been  dismissed  as  to  that 
company, it  becomes  nnimportant  to  con- 
sider the  action  of  the  court  In  refusing  to 
strike  out  so  much  of  the  amended  answer 
as  set  up  the  alleged  misjoinder  or  parties 
.lefendant.  The  court  overruled  appel- 
lant's motion  to  strike  out  the  plea  or  ex- 
ception In  the  amended  answer  of  misjoin- 
der, and  this  Is  aHsigned  a<i  error,  because 
the  original  answer  at  a  previous  term 
contained  only  a  general  denial,  and  the 
above  plea  comes  too  late  after  such  an- 
swer to  the  merits.    If  the  appellant's  mo- 


tion to  strike  out  the  plea  bad  been  sus- 
tained, the  effect  would  ha  ve been  the  same 
as  It  the  court  had  held  the  plea  of  mis- 
Joinder  or  exception  not  well  taken.  This 
the  court,  in  effect,  did  bold  when  it  over- 
ruled the  plea.  This  destroyed  the  plea. 
The  motion  to  strike  ont  coold  have  done 
no  more.  Hence  there  is  nothing  in  the 
court's  roling  to  complain  of. 

This  brings  us  to  the  consideration  of 
the  next  assignment,  raising  the  qoestion 
of  the  correctness  of  the  Judgment  in  this 
controversy  between  the  Gnlt,  Colorado  ft 
Santa  Fe  Railway  Company  and  tbe  Gal- 
veston, Harrisburg  ft  San  Antonio  Rail- 
way Company.  The  fact  that  tbe  Galves- 
ton, Harrisburg  ft  San  Antonio  Railway 
Company  was  equally  guilty  of  negligence 
with  appellant  will  avail  nothing  to  the 
latter.  It  appears  from  the  petition  that 
tor  its  negligence  it  has  paid  one-half  of 
the  Judgment,  and  the  only  ground  on 
which.  In  this  suit,  it  can  be  required  to 
pay  it  in  full  woaid  be  that  its  exclosive 
negligence  caused  the  injuries  to  Dorsey. 
The  court  below  found  that  the  proof  did 
not  establish  this  tact,  and  It  is  only  nec- 
essary to  ascertain  whether  tbe  evidence 
snstalns  this  conclusion.  It  is  shown  by 
appellant's  witness  Cooley  that  Dorsey 
was  employed  by  the  companies  and  paid 
by  tbe  Gulf,  Coloradoft  Santa  Fe  Railway 
Company;  that  his  injuries  were  received 
on  the  track  of  that  company.  As  to  tbe 
latter  fact,  however,  the  witneM  is  not 
positive.  At  the  time  of  his  injury  the  ap- 
pellant company  had  control  of  the  yard 
at  Rosenberg  and  the  crew.  Tbe  yard 
was  Jointly  operated  by  the  companies, 
and  the  appellant  employed  tbesvtltchmen 
and  yardmen  therein,  and  the  Oalveston, 
Harrisburg  ft  San  Antonio  Railway  Com- 
pany theenglneerand  fireman.  Dorsey  was 
employed  by  McGee,  who  wasayard-mas- 
ter,  and  an  employe  of  appellant,  and  be 
received  his  pay  from  appellant.  McGee, 
who  was  tbe  yard-master  of  appellant, 
pat  Dorsey  to  work  coupling  cars  on  the 
track,  which  was  unballasted;  aud  It  was 
on  this  occasion  he  received  the  Injnrles. 
Tbe  tracks  were  used  in  the  "union  yard  * 
indiscriminately  by  tbe  three  companies. 
Besides  the  foregoing  evidence  in  the  pres- 
ent case,  ail  of  tbe  testimony  adduced  on 
the  trial  of  the  Dorsey  Case  was  introdoced 
in  and  constituted  a  large  part  of  tbe  evi- 
dence on  the  trial  of  this  cause  lielow. 
Viewing  this  merely  as  evidence.  It  is  only 
necessary  to  say  of  the  record  of  the  pro- 
ceedings in  tbe  Dorsey  Case  that  it  was  as 
potent  in  this  cause  for  tbe  purpose  of  es- 
tablishing the  fart  nf  neglig(ence  on  tbe 
part  of  appellant  as  it  must  have  been, 
and  was  considered.  In  the  former  case, 
where  it  was  held  sufficient  to  establish  tbe 
Joint  liability  of  appellant  and  appellee. 
Taking  all  of  the  evidence  In  this  case,  we 
think  it  talis  to  show  that  Dorsey's  In- 
juries were  occasioned  by  the  negligence 
exclusively  of  the  Galveston,  Harrisbnrgft 
San  Antonio  Railway  Company ;  and,  as 
this  Is  the  essential  ground  on  which  ap- 
pellant must  recover  Indemnity,  It  follows 
that  the  Judgment  below  was  correct. 

Much  of  what  has  been  said  with  respect 
to  the  right  of  appellant  to  enforce  con- 
tribution as  against  the  New  York,  Texas 
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A,  Mexican  Railway  Company  will  apply  to 
the  allegatioDH  In  the  petition  seeking  a  re- 
covery a  a  indemnity  from  the  Galveston, 
Harrisburg  ft  San  Antonio  Railway  Com- 
pany, there  being  no  difference  in  principle. 
In  this  class  o!  cases,  between  the  right  to 
indemnity  and  to  contrlhatlon.  The  dis- 
tinction is  that  the  whole  amount  Is  re- 
covered against  the  defendant  in  the 
former,  and  only  his  proportionate  share 
In  the  latter.  The  right  of  the  Gulf,  Colo- 
rado &  Santa  Fe  Railway  Company  to  re- 
quire the  QalTeston,  Harrlsburg  ft  San 
Antonio  Railway  Company  to  Indemnify 
It  must  be  founded  upon  the  fact  that  the 
former  company  was  guilty  of  no  negti- 
geure  resulting  in  Injury  to  Doraey,  and 
that  the  Galveston,  Harrlsburg  ft  San  An- 
tonio Railway  Company  alone,  by  reason 
of  its  negligence,  caused  the  injuries.  The 
court  found  that  uuder  the  proof  in  this 
case  appellant  and  the  Galveston,  Harrls- 
burg &  Han  Antonio  Railway  Company 
were  both  guilty  of  negligence,  and  that, 
aH  there  was  no  controversy  as  to  the  fact 
wblch  the  record  in  the  Horsey  Case 
showed.— the  payment  of  one-half  of  the 
Judgment  by  tne  appellee,— the  appellant 
oonld  not  recover.  There  was  no  error  in 
this  finding,  we  think.  The  rule  Is  no 
doubt,  generally,  that  parties  to  a  Judg- 
ment are  not  bound  by  It  In  a  subsequent 
en  it  between  each  other  unless  they  were 
adversary  parties  In  th(>  original  action. 
The  best  illustration  of  this  rule  Is  found 
In  a  case  where  a  Judgment  is  recovered 
against  A.  and  B.  on  a  contract,  which  Is 
paid  by  A.  The  liability  of  6.  in  a  subse- 
quent suit  for  contribution  Is  still  uta  open 
ififine,  because  It  was  not  tried  in  the 
former  sntt.  In  that  suit  a  Joint  liability 
only  to  the  plaintiff  was  determined. 
Freem.  Jndgm.  §188.  See,  also,  2  Black, 
Jndgni.  5  6^9.  This  rule  Is. founded  on  the 
principle  that  the  parties,  as  between 
themselvefi,  ought  not  to  be  concluded,  or 
their  liability  or  relations  to  each  other  af- 
fected, by  an  issue  in  the  subsequent  suit 
which  was  notcontroverted  between  them 
in  the  former  action.  It  is  not  neceHsary 
for  us  to  decide  whether  the  Judgment  in 
the  Dorsey  Case  waareaartJafHeHta  or  con- 
elusive  as  to  any  particular  Issue  (as,  for 
example,  the  negligence  of  appellant) 
which  would  preclude  a  recovery  by  ap- 
pellant. The  evidence  In  this  case,  which 
consists  in  part  of  the  facts  proved  in  that 
cauae  and  other  portions  of  the  record  in 
the  latter  cause,  abundantly  sustains  the 
cnncluHion  of  the  court  below  in  finding 
that  appellant  and  appellee  were  both 
guilty  of  the  negligence  resulting  in  the  In- 
JurlpR  to  Dorsey.  As  appellant's  recovery 
muflt  depend  on  facts  exonerating  it  from 
such  negligence,  and  flxlng  it  solely  on  the 
appellee,  the  judgment  Is  correct.  Appel- 
lant's right  to  contribution  or  Indem- 
nity is  not  questioned  in  thin  case,  upon 
proof  of  the  facts  entitling  It  thereto.  But 
the  judgment  in  tne  Uorsey  Case  against 
appellant  and  appellee,  showing  a  Joint 
liability,  and  the  payment  of  it  by  them  in 
eqnal  proportions.  Is  not  sufficient  alone 
to  authorise  a  recovery  of  Indemnity.  It 
if«  tme  that  Judgment,  although  arising 
out  of  a  tort,  d«>es  not  destroy  the  right 
to  ind«>mnity.    Bailey  v.  Bussing, £8  Conn. 


457.  But  it  does  not  dispense  vrlth  proof 
of  all  the  other  facts,  on  which  alone  this 
right  rests,  namely,  that  appellee  alone 
was  guilty  of  the  negligence  causing  the 
injuries  to  the  party  who  recovered  the 
original  Judgment.  It  is  evident  that  this 
was  not  shown.  We  think  the  judgment 
Bfaonld  be  affirmed. 

Per  Chriam.  ^filrmed,  as  per  opinion  of 
commission  of  appeals. 


May  et  ah  v.  San  Antonio  ft  A.  P.  TowNr 

Site  Co.  et  al. 

(Swpreme  Court  cf  Teaxu.    Feb.  SS,  1893.) 

Cakoillation  of  Dbbd— Fravd— Btidbhob. 

1.  In  a  suit  to  set  aside  deeds  by  plaintiff  to 
a  railroad  company  It  appeared  that  her  deceased 
liuuband  had  conveyed  to  the  company  an  ease- 
ment of  a  right  of  way  and  depot  groands;  that 
thereafter  he  conveyed  to  plaintiff  250  aoreB,  to 
he  conveyed  by  her,  out  of  a  tract  of  laud,  to 
the  company ;  that  the  deed  from  her  to  the  com- 
pany conveyed  260  acres  in  addition  to  the  right 
of  way  and  depot  grounds,  which  was  about  27 
acres.  Plaintiff  claimed  that  this  was  a  mistake, 
oaused  by  fraudulent  representations  at  the  time 
she  executed  the  deeds;  that  they  conveyed  bat  860 
acres:  bat  It  appeared  that  the  deeds  were  fully 
explained  to  her,  and  that  she  kept  one  of  them 
for  several  days  before  acknowledging  It,  and 
was  surrounded  by  her  friends  when  she  executed 
them,  and  that  the  land  was  described  in  the 
deeds.  The  company  understood  the  transaction 
and  Intended  that  the  conveyance  should  embrace 
the  260  acres  in  addition  to  the  right  of  way  and 
depot  grounds.  Held,  that  she  was  not  entitled 
to  recover. 

2.  The  husband  owned  about  2,600  acres  as  his 
separate  estate  at  his  death.  He  devised  no  par- 
ticular lands  to  the  children,  but  the  portion 
each  was  to  have  was  to  be  selected  and  desig- 
nated by  plaintiff.  There  was  much  more  land 
than  was  needed  to  comply  with  the  provisions 
of  the  will.  The  will  provided  that,  after  mak- 
ing such  selections  for  the  children,  the  remain- 
der "I  give  to  my  wife,  to  control  and  nse  as  she 
may  see  proper,  in  every  respect  as  her  own. " 
She  made  no  designation  of  any  lands  to  her  chil- 
dren until  after  she  had  delivered  the  deeds  in 
question.  Held,  under  Rev.  St.  art.  651,  which 
provides  that  "every  estate  in  lands  which  shall 
thereafter  be  devised  to  one,  althongh  other  words 
heretofore  necessaiy  at  common  law  to  transfer 
an  estate  In  fee-simple  be  not  added,  shall  he 
deemed  a  fee-simple,  if  a  less  estate  be  not  lim- 
ited by  express  words,  or  do  not  appear  to  have 
been  devised  by  construction  or  operation  of 
law, "  that  plaintiff  had  legal  authority  to  con- 
vey the  land  in  controversy  independent  of  the 
deed  to  her  of  250  acres. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  De  Witt 
county. 

Suit  by  Mary  Ann  May  and  others 
against  the  San  Antonio  ft  Aransas  Pasa 
Town-Site  Company  and  J.  P.  Morris  to 
set  aside  certain  deeds.  Judgment  for 
defendants.    Plaintiffs  oppeal.    Affirmed. 

Crain,  Kleberg  di  Orttnea,  for  appellants. 
Proctor  &  Proctor,  for  appellee  San  An- 
tonio ft;  A.  P.  Town-Site  Co. 

Mark,  .f .  Appellants'  counsel  state  the 
nature  of  the  case  as  follows:  "This  is  a 
suit  to  set  aside  certain  deeds  for  fraud 
and  mistitke,  and  for  want  of  power  In 
the  grantor  to  convey;  also  Involving  the 
construction  of  a  will."  This  statement 
conveys  but  an  imperfect  idea  of  the  char- 
acter of  the  action  to  any  one  not  famil- 
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iar  witb  the  (acts  and  iBsnea.  As  we  an- 
deratand  tbe  coHe  troni  the  record,  the  Bolt 
waa  bronght  by  tbe  appellant  Mary  Ann 
May  and  certain  children  of  hera  and  her 
deceased  bDMband,  Patrick  May,  aome  of 
tbe  children  being  adult  and  one  a  minor, 
against  the  San  Antonio  &  Araneaii  Paaa 
Town-Site  Company  (a  corporation  char- 
tered under  the  laws  of  Texas)  and  J.  P. 
Morris,  to  set  aside  and  cancel  two  cer- 
tain deeds  made  Mrs.  May  to  the  San 
Antonio  ft  Aranaaa  Pass  Railway  Com- 
pany, and  conveyinK  to  said  railway  com- 
■  pany,  in  addition  to  a  right  of  way,  sid- 
ings, and  depot  grounds,  (as  defined  in 
tbe  deeds,)  a  one-half  Interest  In  350  acres 
of  land  oat  ot  a  certain  halt  uf  a  league  of 
land  which  belonged  to  the  said  Pat  May 
in  bis  life-time;  also  another  deed,  exe- 
cuted by  Mra.  May  to  the  defendant  J.  P. 
Morris,  conveying  to  blm  a  one-half  Interest 
in  tbe  remainder  of  tbe  250  acres  of  land 
not  conveyed  to  tbe  railway  company; 
or.  In  other  words,  a  one-fourtb  Interest 
in  Hucb  land.  The  deeds  to  tbe  railway 
company  appear  from  their  face  to  em- 
brace 272  acres,  (lnclu<ilng  rlijht  oi  way 
and  depot  grounds,)  but  are  alleged  by 
the  plaintiff  to  really  describe 277^  acres  uf 
land.  They  bear  date  of  June  22,  1R87, 
and  tbe  deed  to  Morris  is  dated  July  1, 
1887.  The  one-half  interest  in  the  250  acres 
of  land  thus  acquired  by  the  railway  com- 
pany was  8ub8e<(uently  conveyed  to  one 
Kennedy,  and  by  blm  conveyed  to  the 
said  town-site  company.  The  plaintiff's 
husband,  Patrick  May,  had  In  bis  life- 
time conveyed  an  easement  of  a  right  of 
way  to  the  railway  company,  and  agreed, 
or  at  least  Intended,  to  give  the  alternate 
lots  and  blocks  in  250  acres  of  land ;  and, 
as  tbe  dtfendants  claim,  this  qnantity  was 
to  be  In  addition  to  tbe  right  of  way. 
"sidings, "  and  depot  grounds.  Tbe  plain- 
tiffs claim  that  the  donation  was  Intended 
to  embrace  but  250  acres  in  all.  Patrick 
May  also  made  a  deed  to  his  wife  to  250 
acres,  to  be  conveyed  to  tbe  railway  com- 
pany, as  was  shown  by  evidence  aUande. 
The  plaintiffs  do  not  seek  to  annul  tbe 
grant  ot  the  right  of  way  and  depot 
grounds,  (which  were  conveyed  In  fee  by 
Mrs.  May.)  but  contend  that,  as  this  land 
is  part  of  tbe  250  acres,  and  as  the  right 
of  way  Is  across  the  tract  as  conveyed  by 
Patrick  May.  the  same  should  be  esti- 
mated In  arriving  at  the  quantity  of  land, 
and  that  the  grant,  as  they  say  was  in- 
tended by  Patrick  May,  should  be  limited  to 
250  acres,  and  no  more,  for  everything.  It 
Is  not  made  to  appear  that  tbe  deed  from 
Patrick  May  to  bis  wife  manifests  any 
such  Intention.  Wehavebven  unabletoflnd 
tbe  description  of  tbe  land,  as  contained 
In  this  deed,  in  the  record,  Tbe  only  de- 
scription we  have  found  Is  that  the  deed 
conveyed  "250  acres  in  fee-simple,"  etc. 
He  had  previously  conveyed  to  tbe  rail- 
way company  the  right  of  way,  embrac- 
ing about  16  acres.  It  is  also  alleged  by 
tbe  plaintiffs  that  Mrs.  May  misunder- 
stood the  matter  when  she  executed  tbe 
above  deeds  to  tbe  railway  company  and 
to  Morris,  and  that  tbe  defendants  at  tbe 
time  fraudulently  represented  to  her  and 
Induced  her  to  believe  that  the  deeds  to 
tbe  railway  company  only  conveyed  "J<  of 


250  acres,  and  no  more;  bat  that  In  truth 
and  in  fact  said  deeds,  as  submitted  by 
the  defendants  to  Mrs.  May,  conveyed 
one-half  of  277%  acres  of  land,  consisting 
of  %  of  said  250  acres  conveyed  by  Patrick 
May  to  Mary  Ann  May,  and  one-balf  of 
27%  acres  of  the  adjoining  land, "  etc.  This 
result  was  reached  by  reason  of  the  deedp 
from  Mrs.  May  to  the  railway  company, 
conveying  a  half  interest  in  250  acres,  over 
and  above  "the  right  of  way,  sidings,  and 
depot  grounds,"  which  embraced  about 
22  acres;  tbe  remainder  of  the  Tf\  acres 
being  In  a  street,  as  shown  by  the  teeti- 
mony,  Tbe  controversy,  therefore,  be- 
tween the  parties  narrows  Itself  down  to 
a  dispute  about  1^%  acres  between  tbe 
plaintiffs  and  the  town-site  company,  and 
one-half  of  that  quantity  of  land  between 
them  and  tbe  defendant  Moiris.  There  is 
no  prayer  for  tbe  recovery  of  the  land, 
but  to  cancel  tbe  deeds,  and  remove  tbe 
cloud  from  tbe  title  of  tbe  plaintiffs. 

The  court  below  held  that  there  was  no 
fraud  upon  the  part  of  tbe  defendants, 
and,  in  effect,  that  Mrs.  May  made  tbe 
deeds  with  full  knowledge  of  what  she 
was  doing,  and  of  the  quantity  of  tbe 
land  conveyed.  There  is  an  asDlgnment 
of  error  questioning  the  correctness  ot 
this  conclusion  of  tbe  district  court,  bat, 
as  there  is  no  proposition  under  the  as- 
signment, nor  any  statement  from  the 
record,  in  support  thereof  in  the  brief,  the 
point  might  be  deemed  to  have  been 
raised.  In  any  event,  we  ai«  of  the  opin- 
ion that  there  Is  abundant  evidence  to 
support  the  ruling  of  tbe  court  beluw  In 
this  particular.    Tbe  deeds  were  fully  ex- 

Elalned  to  her,  and  she  was  surrounded 
y  friends  and  relatives  when  she  executed 
tbe  instruments,  and  kept  one  of  them 
several  days  before  acknowledging  It. 
The  land  was  described  in  the  deeds,  and 
a  map  was  annexed  thereto,  showing  the 
boundaries  and  tbe  location  of  tbe  east- 
ern boundary  Una  of  tbe  town  as  claimed 
by  tbe  defendants,  and  where  the  court 
found  that  It  had  been  In  fact  established. 
The  defendants  each  paid  a  valuable  con- 
sideration for  the  land,  and  defendant 
Morris  paid  91. 6)J7.50  to  Mrs.  May.  It  is 
also  insisted  by  counsel  fur  appellants 
(but  without  any  distinct  assignment  of 
error  upon  that  point)  that  the  plalntlfTS 
are  entitled  to  recover  upon  tbe  ground 
of  mistake.  It  is  very  evident  from  what 
has  already  been  said  that,  if  there  was 
any  mistake,  it  was  entirely  npon  the 
part  of  Mrs.  May,  for  the  railway  com- 
pany certainly  was  not  mistaken,  but  un- 
derstood tbe  transaction,  and  intended 
that  the  conveyances  Hbould  embrace  250 
acres  in  addition  to  the  right  of  way 
and  depot  grounds.  There  being  no 
fraud,  either  express  or  Implied,  which  In- 
duced tbe  mistake  (If  any)  upon  tbe  part 
of  Mrs.  May,  the  defendants  are  not  re- 
sponsible fur  the  mistake,  and  the  con- 
tract remains  binding  upon  the  plaintiffs, 
if  otherwise  valid.  A  court  ot  equity  may 
grant  relief  in  case  of  a  mutual  mistake, 
but  not  on  account  ot  one  entirely  uni- 
lateral, and  In  the  absence  ot  fraud. 

It  only  remains  now  to  determine 
whether  Mrs.  May  bad  lawful  authority 
to  convey  moi-e  than  250  acres  ot  tbe  land. 
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«ltber  under  the  deed  from  ber  husband  to 
lierselt  or  in  virtue  o(  hlB  last  will  aud  tee- 
taiuent.  The  court  below  held  that  the 
pniof  tailed  to  ahow  "that  the  laud  in 
'Controversy  was  not  a  part  ot  the  25v 
^icres"  which  had  been  conveyed  by  Fat- 
riclc  May  to  bla  wife,  Mary  Ann  May.  If 
this  conclusion  is  correct,  that  would,  of 
course,  be  decisive  of  the  case,  and  the 
jDdsment  should  be  affirmed.  But  its 
'Correctness  is  cballen^ed  by  the  iissign- 
•nents  of  error.  Without  determining  the 
point  definitely,  we  will  inquire  whether 
the  will  of  Patrick  May  conferred  upon 
bis  wife  authority  to  convey  the  land  in 
<'Il8pnte.  If  BO,  the  deeds  are  just  as  valid 
as  if  this  land  were  in  rant  a  part  of  the 
^0  acres  conveyed  by  Pat  May  to  his  wife. 
Tills  question  is  sharply  presented  by  the 
Assignments  of  error  and  the  exceptions 
of  Doth  parties  to  the  conclusions  of  lact 
snd  law  of  the  district  court.  The  seventh 
assignment  Is  as  follows:  "The  court 
erred  Id  thus  boldinf;  that  plaintiff  Mary 
Ann  May  had  the  power  under  said  will 
to  sell  more  than  250  acres,  asconveyed  to 
ber  by  said  husband,  Patrick  May,  by 
«aid  deed  of  February  21, 1887."  The  court 
below  held  that  Mrs.  May  only  took  a  life- 
estate  under  the  will  in  the  laud  devised 
to  ber,  a  part  of  which  is  "the  land  in  con- 
troversy," but  that  the  possession  of  the 
defendants  could  not  be  disturbed  during 
tbe  life-time  of  Mrs.  May.  It  does  not  ap> 
pear  that  the  defendants  are  in  possession 
of  the  land  In  controrersy,  and,  as  we 
have  said,  the  suit  is  not  to  recover  the 
possession  of  the  land.  If  Mrs.  May  took 
a  life-estate  in  the  land,  we  have  no  doubt 
that  she  could  legally  couvey  that  interest 
to  the  defendants,  and  that  in  such  con- 
tingency the  owners  of  tbe  fee  could  not 
disturb  the  defendants  in  the  use  of  the 
land  while  she  lives,  as  decided  by  the 
4'onrt  below.  C  Amer.  &  Eng.  Enc.  Law, 
881,  and  notes.  But  in  this  case,  as  both 
parties  claim  the  land  in  controversy  in 
fee,  the  Judgment,  as  rendered  by  the  dis- 
trict court,  might  have  the  effect  of  for- 
ever barring  the  rl^ht  of  those  entitled  to 
the  remainder.  It  would  seem,  therefore, 
that  upon  the  views  as  entertained  by  tbe 
court  below  of  tbe  extent  of  Mrs.  May's 
interest  under  the  will,  the  judgment,  in 
any  event,  in  this  case,  should  have  re- 
stricted the  operation  ot  the  deeds  from 
Mrs.  May  to  the  defendants  to  her  life- 
eMtatein  the  land  in  controversy,  and  to 
this  extent  removed  the  cloud  from  tbe 
title  of  the  other  plalntlOs.  The  above 
conclusion,  however,  was  but  an  addi- 
tional reason,  as  given  by  the  court  be- 
low, for  deciding  the  case  in  favor  of  tbe 
defendants. 

I'he  appellees  caused  a  special  exception 
to  be  noted  upon  the  record  to  the  con- 
clusion of  the  district  court  that  Mrs. 
May  only  took  a  life-estate  in  the  land  In 
dispute  under  the  will  of  her  husband. 
They  Insist  that  she  acquired  the  fee.  Is 
that  position  correct?  At  the  time  of  bis 
death  Patrick  Ma.v  owned  as  his  separate 
property  about  2,600  acres  ot  land.  In 
any  event,  there  was  greatly  more  than 
enough  land  to  satisfy  all  of  the  claims  of 
tbe  cbiUIreu  outside  the  land  conveyed  by 
Mrs.  May  to  the  defendants.  Patrick  May 
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left  at  his  death  a  number  ot  children,  all 
of  whom  were  adults  io  legal  contempla- 
tion, except  the  plain  tiU  Sarah  C.  May 
(who  Mues  by  her  mother  as  guardianj 
and  four  sons,  who  were  minors.  Look- 
ing to  tbe  will  of  Patrick  May  and  the 
subsequent  codicil,  (which  was  duly  pro- 
bated,) we  find  that  no  particular  or  des- 
ignated land  is  devised  to  any  of  the  chil- 
dren, but  the  portion  of  each  Is  defined, 
and  the  selection  and  designation  is,  ac- 
cording to  the  will  and  codicil,  to  be 
made  for  them  by  tbe  mother,  Mrs.  May. 
She  made  no  designation  of  any  land  for 
any  ot  the  devisees  until  some  time  after 
she  had  made  and  delivered  the  deeds  to 
tbe  defendants.  It  appears  that  then  she 
only  designated  the  particular  land  for 
one  of  the  devisees,  the  plaintiff  Mrs.  Lucy 
Simpson,  who  is  a  daughter  of  Patrick 
and  Mary  Ann  May.  The  designation 
was  by  deed,  and  tbe  land  conveyed  to 
Mrs.  Simpson,  asciaimed  by  the  plaintiffs, 
includes  tbe  land  In  controversy.  "The 
deed  is  dated  more  than  one  year  subse- 
quent to  tbe  deeds  to  the  railway  com- 
pany and  Morris."  Neither,  therefore,  by 
the  terms  of  the  will  and  codicil,norby  the 
designation  of  the  widow,  have  any  ot  tha 
other  children  obtained  any  vested  or  ex- 
cluslre  right  to  the  particular  laud  in  cbn> 
troversy.  Having  made  the  above  ex- 
planation, we  will  Insert  that  portion  of 
the  will  which  determines  tbe  extent  of 
the  interest  in  the  land  devised  to  the 
wife,  Mary  Ann.  After  defining  the  quan- 
tity every  child  is  to  be  allowed,  and  de- 
claring that  tbe  portion  given  by 'the  tes- 
tator to  each  of  his  minor  sons ''shall  be 
allotted  and  designated  for  them  by  bis 
wife,  Mary  Ann  May,  when  they  become 
of  ago,  and  to  have  the  same  valuation  as 
the  other  children's  lands, "  the  will  pro- 
ceeds as  follows:  "All  tbe  remaining  por- 
tions, parts,  and  parcels  of  my  lands  I 
give  to  Mary  Ann  May,  my  wife,  to  con- 
trol and  nse  as  she  may  see  proper,  in 
every  respect  as  her  own ;  and  it  is  my  de- 
sire that  she  may  proceed  to  execute  this, 
my  last  will,  without  bond  or  security. 
In  case  she  marries  after  my  death,  then 
she  shall  be  required  to  give  bond  and  se- 
curity for  the  property  held  in  trust  of  all 
my  minor  beirs,  to-wit,  Jno.  D.,  Jno.  A. 
F.,  Patrick  £.,and  Valentine.lames  May." 
About  a  year  afterwards,  and  shortly  t>e- 
fore  Ills  death,  which  occurred  In  March, 
1887,  he  made  the  codicil,  and  revoked  any 
specific  devise  to  the  other  children  In 
question,  and  provided,  as  we  have  al- 
ready stated,  by  way  of  "a  request  and 
last  wish,"  that  bis  wife  should  "give  and 
set  aside  after  his  death  to  Lucy  May, 
[now  Simpson,]  Laura,  Ellen,  Mary,  and 
Sarah  May,  each  fifty  acres,  to  be  desig- 
nated by  his  said  wife. "  We  are  of  the 
opinion  that  under  the  will  Mrs.  May  was 
seised  of  fee  in  the  land  in  controversy 
at  the  time  when  she  made  thedeeds  tothe 
defendants,  or  at  least  was  invested  with, 
and  held,  the  legal  title  to  the  land,  and 
could  therefore  legally  convey  the  fee-sim- 
ple title,  as  she  did  do,  to  the  appellees,  in 
the  absence  of  any  fraud  upon  the  rights 
of  the  devisees  participated  in  by  the  de- 
fendants. Danish  v.  Disbrow,51  Tex.  236: 
Orr  V.  O'Brien,  65  Tex.  158.    Ot  course  the 
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entire  land  was  charged  with  a  trust  la 
favor  of  the  other  devlaeea,  which  the  will 
enjoined  opon  her  the  duty  of  ezecating; 
and  it  1r  only  the  resldae  o(  the  laad  that 
Is  devlRed  to  her  In  fee,  as  we  think.  As 
no  specific  land,  however,  was  desig- 
nated, as  we  have  seen,  to  go  to  the  chil- 
dren, but  the  nelectlon  and  location  there- 
of was  Mt  by  the  will  to  the  discretinn  of 
Mrs.  May,  it  follows  that,  if  she  took  her 
portion  of  the  land  in  fee  under  the  will, 
then  she  could  select  and  designate  not 
only  the  particular  portions  or  parts  of 
the  land  which  the  children  should  have, 
bat  the  locality  of  her  own  part  also;  and 
In  that  contingency  could  legally  dispose 
of  the  land  selected  for  herself,  as  she 
might  choose.  Dpon  this  right  and  power 
of  the  wife  over  the  land  the  will  Imposes 
one  restraint,  vie.,  she  must  not  convey 
away  so  much  of  the  land  as  not  to  leave 
a  sufficient  quantity  to  satisfy  every  other 
devise  as  specified  in  the  will  for  the  ben- 
efit of  the  children.  This  she  has  not  done, 
nor  attempted  to  do,  as  we  have  already 
stated.  No  particular  mode  of  designat- 
ing the  lands  tor  the  children  Is  provided 
by  the  will,  and  we  think  that  the  act  of 
making  the  deeds  to  the  defendants  by 
Mrs.  May  should  be  regarded  as  a  desig- 
nation by  her  of  the  land  iu  controversy 
as  a  part  of  the  land  which  she  Intended 
to  select  for  herself,  and  not  for  any  of  the 
other  devisees.  We  think  it  amounted  to 
sncb  a  selection  or  designation  by  necps- 
sary  Implication  from  the  act  of  conveying 
the  land  absolutely  as  her  own.  We  do 
not  think  that  the  terras  of  the  will  re- 
quired her  to  first  designate  the  lands  of 
the  children  before  Hbe  could  sell  any  part 
of  the  land.  The  testator  did  not  no  in- 
struct her,  nor  specify  any  certain  time 
for  making  the  selection,  except  on  be- 
half of  his  minor  sons.  For  these  the  se- 
lection should  be  made  when  they  became 
of  age.  This  provlsluu  clearly  Indicates 
that  Mrs.  May  mlght'dlspose  of  her  inter- 
est In  the  land  beloro  making  the  selec- 
tion for  at  least  some  of  the  children,  lor 
the  will  gives  her  the  Immediate  right,  up- 
on the  death  of  the  testator,  "to  use  and 
control  the  land  In  every  respect  as  her 
own."  This  would  include  the  power  to 
sell  it.  But,  as  we  have  seen,  it  is  InHlsted 
that  she  acquired  under  the  will  no  more 
thanalife-estateinany  part  of  the  land, and 
therefore  could  not.  In  any  event,  convey 
it  in  fee.  There  is  no  such  express  limita- 
tion iu  the  will  Itself,  as  Is  usually  the  case 
where  a  life-estate  only  is  intended.  The 
testator  "gives"  her  the  remaining  por- 
tions of  the  land,  "to  use  and  control  as 
her  own."  He  does  not  say,  "during  the 
term  of  her  natural  life, "or  "as  long  as 
she  shall  live, "  etc.  Nor  does  he  make  any 
disposition  of  the  residuary  estate  in  the 
land  after  her  death.  We  think  that  It 
was  the  purpose  ol  the  testator,  as  gath- 
ered from  the  language  of  the  will,' to  dis- 
pose of  all  of  his  land,  as  well  as  to  specify 
who  should  be  the  objects  of  bis  bounty, 
and  to  what  extent,  and  thus  leave  noth- 
ing to  descend  by  operation  of  law.  This 
he  did  not  dolf  his  wIfeHhonldbu restricted 
to  a  liri'-estate  Iu  the  land  devlned  to  her. 
Again,  If  he  intended  only  to  create  a  llfe- 
aatate  in  her  favor,  why  did   he  provide 


that,  in  case  that  she  should  marry  again, 
then  she  should  be  required  to  "give  bond 
only  for  the  property  heldin  trust"  for  his 
sons,  who  were  minors?  This  land 
amounted  to  only  400  acres.  The  reason 
Is  apparent.  The  testator  knew  that  be 
had  given  the  residue  of  the  lands  abso- 
lutely to  the  wife,  and,  supposing  that  the 
adult  children  would  demand  and  receive 
their  portions  before  another  marriage  of 
the  wife  would  occur,  ne  intended  to  create 
a  continuing  trust  to  the  extent  of  400 
acres  In  favor  of  these  minors,  and  to  pro- 
vide for  Che  protection  of  their  interest. 
He  left  the  wife,  however,  free  in  reference 
to  the  land  which  he  glvea  her,  and  does 
not  even  attempt  to  charge  it  with  any 
trust  in  favor  of  any  one,  nor  limit  her 
power  over  it.  It  he  feared  that  the  ad- 
vent of  a  successor  to  bis  nuptial  couch 
might  lead  the  wile  to  squander  and  waste 
the  property,  and  If  he  had  only  g:lven  her 
a  life-estate,  why  did  he  not  require  seen- 
rlty  of  her  in  that  contingency  in  reference 
to  the  land  which  be  devised  to  ber,  as 
well  as  for  that  given  to  his  infant  sons? 
The  answer  may,  perhaps,  be  found  in  the 
fact  that  he  recognised  her  right  to  do  aa 
she  pleased  with  her  own  property,  which 
he  bad  given  to  her  iu  the  same  Instru- 
ment, while  the  other  land  she  held  only  in 
trust,  as  he  declares.  Article  651  of  the  Re- 
vised Statntes  providestbat  "every  estate 
In  lands  which  shall  hereafter  be  *  *  * 
devised  to  one,  although  other  words, 
heretofore  necessary  at  common  law  to 
transfer  an  estate  In  fee-simple  be  not  add- 
ed, shall  be  deemed  a  fee-simple  If  a  less 
estate  be  not  limited  by  express  words,  or 
do  not  appear  to  have  been  devised  by  con- 
struction or  operation  of  law. "  We  think 
that  under  this  provision  of  law  it  must 
clearly  appear  from  the  language  of  the 
will  that  a  less  estate  was  Intended  to  he 
created,  otherwise  the  devisee  will  be 
"deemed  to  be  in  fce-sImple. "  In  view  of 
whHt  we  have  said,  we  conclude  that  Mrs. 
May  had  the  legal  authority,  in  virtue  nt 
her  husbaud'H  will,  to  convey  the  land  in 
controversy  to  the  defendants,  independ- 
ent of  the  deed  made  to  her  to  the  250  acres 
by  Patrick  May,  and  therefore  that  the 
judgment  should  be  affirmed. 

Pkr  Curiam.    Affirmed,  as  per  opinion 
of  couimlHslon  of  appeals. 


DSMTON    LCMBRR  CO.  T.  FiBST  NaT.   BaNK 

OK  FoN  ou  Lac. 

(Swprtme  Court  af  Tacai.    Feb.  98, 188a.) 

Nkootiablb  Draft— RioBTS  OF  Bona  FidxHoldeb 

— JUBT  TbIAL. 

1.  The  bona  fide  holder  of  an  acoepted  nego- 
tiable draft,  without  notice  of  any  fraud  in  the 
ori^nal  transaction,  is  entitled  to  reoover  from 
the  acceptor  the  full  amount  thereof,  with  pro- 
test fees. 

3.  There  was  no  error  In  the  trial  court  re- 
fusing to  grant  defendant's  demand  for  a  jai7 
alter  the  ]ury  docket  had  been  disposed  of  for  the 
term,  and  the  regular  panel  discharged ;  Bales' 
Civil  St.  tl  8064,  8066,  providing  that  a  demand 
for  a  jary  shall  be  made  on  the  first  day  of  the 
term. 

Commissioners'     decision.     Section    A. 
Appeal  from  district  court,  Dallas  countr. 
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Action  by  the  Flrat  National  Bank  of 
Fon  da  Lac  against  the  Denton  Lumber 
Company.  Judgment  for  plalntlB.  De- 
fendant appeals.    Affirmed. 

McCorwIok  A  Spence,  tor  appellant. 
Cobb  Jt  Avery,  for  appellee. 

Marr,  J.  ThlR  Bolt  was  Instituted  May 
19,  1890,  by  appellee,  upon  a  written  ac- 
ceptance for  fl,711.I2,  dated  November  22, 
1888,  drawn  by  C.  J.  L.  Meyer  St  Sons  Co. 
on  appellee,  and  accepted  by  It,  payable 
to  tbe  order  of  C.  J.  L.  Meyer  ft  Sons  Co., 
four  months  after  November  28, 1889,  and 
Indorsed  and  transferred  by  the  said  C.  J. 
L.  Meyer  &  Sons  Co.  to  C.  J.  L.  Meyer, 
and  Indorsed  and  transferred  by  C.  J.  L. 
Meyer,  for  a  valuable  consideration,  to 
appellee.  Appellee  alleged  that  It  was  the 
lefcal  and  equitable  owner  and  holder  of 
tbe  paper  sued  upon ;  that  It  acquired  the 
same  In  good  faith,  In  due  course  of  busi- 
ness, for  a  valuable  consideration,  with' 
oat  notice,  and  before  the  matority  of  tbe 
same;  that  said  acceptance  bad  been  pro- 
tested for  non-payment.  Appellee  asked 
fur  judgment  for  the  amount  of  accept- 
ance, with  interest  and  protest  fees.  Ap- 
pellant, in  its  amended  answer,  alleged 
that  said  acceptance  was  procured  by  the 
fraud  of  C.  J.  L.  Meyer  &  Sons  Co.,  tbe 
payee  and  drawer  of  tbe  same.  Appellee 
introduced  in  evidence  tbe  acceptance  and 
indorsements  and  notary's  protest,  as  al- 
leged, and  proved  by  its  officers  that  it 
acquired  tbe  acceptance  on  the  29th  day 
of  November,  1889,  from  G.  J.  L.  Meyer, 
tbe  then  owner  and  bolder  of  tbe  same,  in 
good  faith,  and  In  the  nsunl  and  regular 
course  of  business,  and  paid  him  therefor 
tbe  sum  of  f  1,664,  which  was  the  face  of 
the  paper,  less  the  usual  dlscouut;  that 
when  appellee  acquired  said  paper  It  was 
duly  accepted  and  indorsed,  as  alleged  in 
tbe  t>etitlon ;  that  appellee  had  no  notice 
whatever,  nor  knowledge,  of  any  vice  or 
defect  in  the  same,  nor  of  any  defenses  or 
equities  against  said  paper;  that  appellee, 
at  tbe  time  it  acquired  said  paper,  had 
no  notice  nor  knowledge  of  any  under- 
standing or  agreement  between  tbe  ap- 
pellant and  C.  J.  L.  Meyer  &  Sons  Co., 
or  of  tbe  alleged  fraud,  nor  of  any  of 
tbe  facts  testified  to  by  A.  O.  Petri.  Ap- 
pellant admitted  all  of  these  facts  to  be 
true.  There  was  no  testimony  whatever 
That  appellee  had  any  notice  of  the  alleged 
fraud  or  misrepresentations  when  it  ac- 
quired the  paper.  The  court  gave  judg- 
ment In  fuvor  of  appellee  for  amount  ol 
tbe  acceptance,  interest,  and  protest  fees. 
Appellant  gave  notice  of  appeal.  Did  not 
file  motion  for  new  trial.  Filed  appeal- 
bond,  and  brings  tbe  case  to  this  court. 

1.  There  was  no  error  in  the  refusal  of 
the  court  to  grant  tbe  defendant's  demand 
for  a  jury  after  the  jury  docket  had  been 
disposed  of  for  the  term  and  the  regular 
panel  discharged,  under  the  circumstances, 
as  disclosed  by  tbe  bill  of  exceptions. ^ 

2.  Tbe  accepted  draft  sued  upon  in  this 
case  tieing  a  negotiable  instrument,  and 

>  Baylea'  Civil  St.  %%  8064,  !)066,  provide  that  a 
parfcy  applying  for  a  jury  trial  shall  do  so  on  the 
first  day  of  the  term,  and  at  the  same  time  pay 
tbe  jary  fee. 


tbe  plaintiff  having  purchased  and  ac- 
qoired  the  same  in  the  usual  course  of 
trade,  before. maturity,  and  iu  good  faith, 
without  notice  of  any  vice  or  infirmity  in 
tbe  original  transaction,  and  for  a  valua- 
ble consideration,  was  entitled  to  recover 
the  full  amount  thereof,  together  with 
the  legal  costs  of  protest,  a<<  adjudged  by 
the  court  below.  There  is  no  occasion  for 
an  elaboration  of  these  views,  as  the 
same  questions  were  involved  in  the  case 
of  Petri  V.  Bank,  18  S.  W.  Rep.  752,  and 
were  at  the  present  term  decided  by  us  ad- 
versely to  the  contention  of  the  appellant. 
We  refer  to  the  opinion  in  that  case,  and 
recommend  that  the  judgment  now  before 
us  be  affirmed. 

Fbr  Curiam.    AfDrmed,  as  per  opini.jn 
of  commission  of  appeals. 


Fine  et  a/,  v.  Freeman. 

(9ui>reme  Court  of  Texat.    Feb.  90, 189S.) 

ApriAL— TiMB  or  Takixo— Faktibb  uxdbs  Dis 

ABILITIB8. 

1.  In  a  suit  against  heirs  for  the  recovery  of 
an  interest  in  lands,  where  some  of  tbe  defend- 
ants were  under  disability  either  o(  oovertnre  or 
of  minority  at  tbe  time  judgment  was  rendered 
against  them,  a  petition  in  error,  filed  within 
two  years  after  the  disability  was  removed,  was 
in  time. 

S.  Where  the  defend  ant%  submitted  alBdavits 
as  to  the  infancy  or  coverture  of  each  of  them, 
from  which  it  appeared  that  soma  of  tbem  were 
under  such  disability,  they  were  entitled  to  pros- 
ecute a  writ  of  error,  in  the  absence  of  any  coan- 
ter-affldavit  by  plaintiff. 
17  B.  W.  Kep.  788,  modified. 

On  rehearing. 

Oaines,  J.  Upon  consideration  of  tbe 
motion  for  a  rehearing  In  this  case  we  find 
no  sufficient  reason  lor  setting  aside  or 
modifying  the  opinion  submitted  by  the 
commission  of  appeals,  and  adopted  by 
this  court  at  theTyler  term.  Itis  insisted, 
however.  In  the  motion  that  oar  Judg- 
ment In  the  case  "Is  not  clear  or  certain, 
and  does  not  show  as  to  which  of  the 
plaintiffs  in  error  tbe  judgment  of  the 
lower  court  is  reversed  in  all  things;  nor 
as  to  which  of  said  plaintiffs  In  error  the 
judgment  is  only  revemed  so  far  as  tbe 
same  provides  for  a  partition  of  tbe  lauds 
in  controversy,"  etc.  This  calls  our  at- 
tention to  the  fact  that  at  the  term  at 
which  the  transcript  In  this  case  was  filed 
a  motion  to  dismiss  tbe  writ  of  error  was 
submitted,  based  npon  tbe  ground  that 
tbe  petition  in  error  was  filed  mor^  than 
two  years  after  the  final  judgment  was 
rendered ;  and  that  the  motion  wbh  not 
then  determined,  but  was  taken  for  decis- 
ion with  the  case.  The  former  opinion 
practically  determines  the  motion,  but,  in 
view  of  the  suggestion  in  the  motion  for 
a  rehearing  just  •juuted,  we  deem  it  proper 
to  announce  our  cuncluRlons  upon  the  mo- 
tion to  dismiss.  We  are  of  the  opinion 
that  those  of  tbe  plaintiffs  In  error  who 
were  under  disability  either  of  coverture 
or  of  minority  at  the  time  the  final  judg- 
ment was  rendered,  and  whose  disability 
was  not  removed  more  than  two  years 
before  the  petition  was  filed,  wer«  entitled 
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to  proeeeute  tbeir  appeal,  and  tbat,  as  to 
tbeiii,  the  JudBment  Hliould  be  ravened, 
and  the  cause  remanded,  in  accordance 
with  the  opinion  already  rendered;  but 
that  as  to  the  otheratbe  writ  of  error 
Bbould  be  dlamlBsed. 

The  queatlon  whether  any  one  of  the 
plalntiOii  is  entitled  to  prosecute  bis  writ 
of  error  is  a  question  as  to  the  Jurisdiction 
of  this  cunrt,  and  must  be  determined  by 
the  court  upon  such  evidence  as  is  brought 
before  it.  The  plaintiffs  In  error  have  sub- 
mitted afRdavita  as  to  the  infancy  or  cov- 
erture  of  each  of  them  as  ara  claimed  to  be 
under  disability,  and  the  defendant  In  er- 
ror has  submitted  none.  Upon  these  affl- 
davits  we  find  that  the  following  xtarties 
plaintiff  in  error  have  been  under  bucU  dis- 
ability uf  coverture  aa  to  entitle  them  to 
their  writ  of  error :  Ellen  Tancel,  Margaret 
Stillweli,  Harrie  B.  Eddy,  and  M.  E.  Crave, 
and  that  Charles  Fine  And  Meisur  Fine 
have  been  under  disability  of  minority, 
and  were  also  entitled  to  their  writ.  As 
to  all  otbers,  except  the  respective  hus- 
bands of  the  above-named  mnrried  wo- 
men, the  motion  to  dismiss  is  sustained, 
And  the  writ  of  error  dismissed  as  to 
them.  This  will  leave  the  judgment  of 
the  lower  court  in  force  as  to  them,  and  in 
partition  will  entitle  defendant  in  error  to 
any  Interest  they  might  otherwise  bave  in 
the  lands  in  controversy. 

The  defendant  in  error  aubmita  tbat  M. 
B.  Crave  and  her  husband  have  conveyed 
ail  their  inti^rest  in  the  land  In  controversy 
to  one  Guo'ison,  and  that  GoodHon  has 
filed  in  this  court  his  conveyance,  with  a 
motlim  to  dismiss  the  writ  nf  error  as  to 
those  parties.  We  do  not  feel  warranted 
in  determining  the  classes  of  a  purchaser 
pendente  lite  upon  a  jurisdictional  quos- 
tion,  and  therefore  his  motion  will  not  be 
considered.  His  rights  can  be  set  up  and 
determined  in  the  lower  court.  The  mo- 
tion for  a  rehearing  Is  overruled,  and  the 
judgment  heretofore  rendered  will  bere- 
foruied  so  as  to  conform  to  this  opinion. 


Banks  et  ah  v.  Martin. 

(Supreme  Court  of  Texas.    Feb.  20, 1893.) 

Oahohxatiox  or  Deed— Fbaco— Evidbn-ce— Ai>- 

MiaSIONS — SOSA  FiDB  FURCHASEK. 

1.  A  grantor  sued  her  son,  the  grantee  of  a 
tract  of  land,  to  cancel  the  deed  for  fraud,  al- 
leging tbat  she  intended  to  convey  only  a  irao- 
tlon  of  the  tract  to  ber  granddaughter,  and 
thoaght  she  was  doing  so  when  she  signed  the 
deed  to  her  son.  The  son's  grantee  intervened, 
claiming  to  be  a  bona  >lde  purchaser.  Heid,  tbat 
decdarajlons  of  the  son  after  conveyanoe  to  the 
intervener,  to  the  effect  tbat  the  intervener  was 
trying  to  swindle  his  mother  out  of  her  property 
by  claiming  a  deed  to  It,  when  she  intended  to 
deed  only  a  small  fraction  thereof  to  ber  grand- 
daaghter,  were  inadmissible  against  the  inter- 
vener. 

2.  The  fact  tbat  the  Intervener's  agent,  who 
negotiated  the  purchase  for  him,  was  present 
when  plaintiff  signed  the  deed  to  her  son,  and 
knew  that  she  did  not  know  or  understand  the 
contents  thereof,  was  not  sulScient  to  invalidate 
intervener's  title,  in  the  absence  of  evidence 
showing  tbat  plaintiff's  grantee  participated  in 
the  fraud. 

Error  from  district  conrt.DaUasconnty. 


Action  by  Seeley  Martin  against  Tom 
Banks,  and  Ellsa  Tanner  aa  intervener. 
Judgment  for  plaintiff.  Defendant  and 
intervener  appeal.    Beversed. 

N.  a.  Turney  and  8.  C.  McCormiek,  for 
plaintiffs  In  error. 

Hrnbt,  J.  The  defendant  In  error 
brought  suit  against  Tom  Banks,  one  of 
the  plaintiffs  In  error,  to  cancel  a  convey- 
ance of  land  made  by  ber  to  bim.  Eiiut 
Tanner,  the  other  plaintiff  in  error,  inter- 
vened In  the  suit,  claiming  to  be  a  bona 
fide  purchaser  of  the  land  from  the  said 
Torn  Banks.  The  plaintiff  in  tbe  district 
court  contended  tbat  she  intended  to  con- 
vey to  one  Hattie  Banks,  hergranddaugh- 
ter,  a  fraction  of  the  land  in  controversy, 
but  was  induced  by  the  fraudulent  repre- 
sentations of  ber  son,  Tom  Banks,  to 
sign  a  deed  conveying  to  him  the  land  in 
controversy  under  the  belief  tbat  she  was 
executing  a  deed  as  aforesaid  to  hiadangb- 
ter.  The  plaintitf  substantially  testiBed 
to  the  tacts  alleged  in  ber  pleadings. 
Tbe  defendant  and  intervener  introduced 
evidence  contradicting  the  plaintiff  In  ev> 
ery  material  particular.  Over  the  objec- 
tions of  tbe  intervener  tbe  plaintiff  proved 
by  one  White  tbat,  at  a  time  subsequent  to 
the  conveyance  of  tbe  land  by  Bunks  to 
tbe  intervener,  Banks  bad  a  conversation 
with  tbe  witness,  in  which  be  made  tbe 
following  statement:  "The  Tanners  are 
about  to  get  mother  into  trouble.  They 
are  trying  to  swindle  her  out  of  her  home. 
They  are  claiming  a  deed  to  It,  when  she 
Intended  to  deed  only  a  small  lot  to  Hat- 
tie  Banks. "  This  evidence  was  material, 
and  clearly  inadmissible  against  the  Inter- 
vener. 

The  court,  among  other  things,  charged 
the  jury  as  follows:  "If  the  evidence  t>e- 
fore  yon  satisfies  your  minds  tbat  at  the 
time  the  plain  tiff  executed  the  deed  to 
Tom  Banks  she  did  not  understand  the 
full  contents  of  the  same,  but  at  the  time 
she  thought  and  believed  that  she  was  ex- 
ecuting a  deed  to  a  different  lot  of  land; 
and  you  further  believe  tbat  Ben  Tanner 
was  at  tbe  time  agent  of  Eliza  Tanner, 
or,  as  such  agent,  was  representing  bim  in 
the  purchune  of  the  lot  from  Tom  Banks, 
and  an  such  agent  was  present  at  the  time 
pluintifl  made  the  deed,  and  knew  that 
she  did  not  know  and  understand  tbe  con- 
tents of  the  same, — then  this  deed  would 
be  executed  in  fraud  of  plaintiff's  rights, 
and  in  this  event  yon  will  find  for  tbe 
plaintiff. "  If  it  be  admitted  that  the  prea- 
ence  aiid  silence  of  a  purchaser  under  such 
clrcumstaDces  would  be  such  a  fraud  up- 
on the  vendor  as  would  require  the  aunni- 
ment  of  the  deed,  tbat  result  would  not 
follow  from  the  fraud  of  Tanner  alone. 
If  Banks,  the  purchaser  from  plaintiff,  did 
not  participate  in  the  fraud,  and  acquired 
a  good  title  to  the  land,  his  vendee  would 
be  equally  well  situated.  Tbe  charge  of 
tbe  court  is  objectionable  in  other  respects 
not  called  to  our  attention  by  the  assign- 
ments of  error.  The  charge  asked  by  the 
intervener  and  refused  by  the  court  could 
not  have  been  properly  given  In  the  form 
that  the  record  presents  it.  Tbejndgment 
la  reversed,  and  tbe  cause  is  remanded. 
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Pratt  vt  al.  t.  Miller  et  al. 

(Supreme  Court  cf  Missouri,  Division  No.  1. 
Maxct  14,1883.) 

Statuts  or  Frauds — Obdbk  tor  Qoods. 
In  an  action  for  the  price  of  KOodB  sold,  it 
appeared  tbat  defendants  ordered  from  plaintilEs' 
salesman  a  bill  of  boots  and  shoes,  to  be  manu- 
factured by  plaintiffs;  tbat  the  salesman  made 
a  copy  of  the  order,  signed  it  himself,  and  gave 
it  to  defendants.  Before  the  order  was  shipped, 
it  was  countermanded  by  defendants,  field, 
tbat  the  oontract  was  for  the  sale  of  "goods 
wares,  and  merchandise, "  within  the  meaning  of 
Rev.  St.  1U7S,  ji  2514,  whloh  provides,  imter  aUa, 
ttiut  "DO  oontract  for  the  sale  of  goods, "  etc.,  "for 
the  price  of  |^  or  upwards,  shall  be  good,  unless 
some  note  or  memorandum  thereof  be  made  in 
-writing,  and  signed  by  the  party  to  l>e  Charged," 
and  plaintiffs  could  not  reoovar. 

App4>al  from  rircalt  conrt,  Johnaoo  cooo- 
ty;  i;h.\ki-eb  \V.  Si-oan,  Judge. 

Action  by  Pratt,  Wnrren  &  Co.  againat 
Miller  &  UehiirlInK  to  recover  the  price  of 
a  l>ill  of  KoodF  ordered  by  defendants,  bat 
not  accepted.  From  a  Jadgnient  of  the 
KansBB  f'ity  court  of  appeals  atflrmlng  a 
Jiidement  (or  plalutifls, defendants  appeal. 
Be  versed. 

S.  P.  Sparks.  lor  appellaots.  &  T.  Allen, 
toe  respondenta. 

Brace,  J.  Tbia  in  no  appeal  from  the 
Johnson  circuit  court  to  the  Kansas  City 
court  of  appeals,  certified  here  from  the 
latter  coart  on  the  ground  that  the  eon- 
clufliou  reached  by  that  court  is  In  conflict 
with  the  decision  ot  the  St.  Louis  court  ol 
appeals  in  Burrell  v.  HIghleyman,  83  Mo. 
App.  183.  Plaintiffs'  cause  of  action,  set 
out  in  the  petition,  is  that  the  defendants 
ordered  and  requested  plaiatttfs  to  manu- 
facture for  and  furnish  to  thom  divers 
Kooda,  wares,  and  merchandise,  being 
boots  and  ahoea,  ot  which  an  itemized  ac- 
count, the  price  amounting  to  S265.45,  la 
filed;  tbat  plalntiUB  accepted  «aid  order, 
mannfactured  aald  goods,  and  shipped 
and  tendered  them  to  defendants,  who 
refused  to  pay  for  them.  The  defendauts' 
answer  was  a  denial  of  the  material  alle- 
gations of  the  petition,  a  plea  of  the  atat- 
nte  of  frauds,  a  warranty  ol  quality  and 
breach  thereof.  The  evidence  tended  to 
show  that  the  plaintiffs  are  wholesale 
dealers  in  boots  and  shoes  in- the  city  ot 
Boston,  .Mass.,  and  that  they  are  either 
themselves  manufacturers,  or  have  manu- 
factured for  them  their  stock  In  trade; 
that  the  defendants  were  retail  merchants 
In  Holden,  Mo.;  that  on  the  31st  of  May, 
1877,  the  defendants,  at  Holden,  gave  the 
commercial  traveler  and  solicitor  ot  plaln- 
tifts  a  verbal  order  for  the  bill  ot  goods 
lined  for;  that  the  solicitor  made  a  memn- 
randum  ot  the  order  In  writing,  signed  it 
bimself,  gave  a  copy  to  the  defendants, 
and  forwarded  it  to  the  plalntltfs,  who 
thereafter  proceeded  to  have  the  goods 
made;  tbat  on  the  8th  of  July  the  defend- 
ants wrote  the  plaintiffs,  countermanding 
the  order,  and  again  on  the  28th  to  the 
same  purport.  On  the  29th  of  July,  plain- 
titfH  replied  to  defendants'  letter  ut  the  8th. 
refusing  to  accept  the  countermand,  and 
advising  the  defendants  that  the  goods 
-would  be  shipped  at  the  time  named  In 
the  order;  and,  on  the  ISth  ot  August, 


they  shipped  the  goods,  addressed  to  the 
defendants  at  Holden,  Mo.,  where  they 
arrived,  And  defendants  retuaed  to  receive 
or  pay  tor  them.  There  was  no  evidence 
tending  to  show  that  the  gooda  were  not 
of  the  quality  contracted  lor:  and  the  de- 
tendanta  refused  to  receive  the  goods,  not 
on  account  ot  detect  In  quantity  or  qual- 
ity, but  tor  the  reaaons  aaalgned  In  their 
letters,  which  was  a  diaaolution  ot  their 
partnership.  In  the  first  letter,  and  the 
excessive  drought  prevailing  in  the  conn- 
try,  curtailing  trade.  In  their  second.  The 
court  refused  an  instruction  aaked  tor  by 
the  defendants  in  the  nature  ot  a  demurrer 
to  the  evidence,  and  submitted  the  caae  to 
the  Jury  on  the  following  instruction  for 
the  plaintiffs:  "The  conrt  instructa  the 
Jury  that  if  they  believe  from  the  evidence 
that  the  defendanta  ordered  plaintlBa  to 
make  and  turnlah  to  them  the  guoda  aet 
out  in  the  petition,  and  that  plaintitta  did 
commence  to  manufacture  said  goods  on 
or  about  the  time  the  order  waa  received, 
and  had  a  large  portion  ot  said  gooda 
manufactured  on  the  Rth  day  of  July,  1887, 
when  defendants  countermanded  said  or- 
der, and  that  plaintitta  did  manufacture 
said  goods  and  deliver  them  to  a  common 
carrier,  directed  to  defendants  at  their 
place  of  business,  then  the  plaintiffs  must 
recover  for  the  price  sued  for."  The  Jury 
found  the  Issues  for  theplalntitfs,  and  from 
the  judgment  of  the  circuit  court  thereon, 
for  the  price  ot  the  gooda  and  interest,  the 
defundnnts  appealed  to  the  Kansas  City 
court  or  appeals,  where  the  Judgment  of 
the  circuit  court  was  affirmed,  but  the 
case  certified  here,  for  the  reason  stated. 

1.  Section  2514,  Rev.  St.  1879,  provides 
that  "  no  contract  tor  the  sale  of  goods, 
wares,  and  merchandise  for  the  price  of 
thirty  dollars  orupwards  shali  be  allowed 
to  be  good  unless  the  buyer  shall  accept 
part  ot  the  goods  so  sold,  and  actually 
receive  the  aame.or  give  aomething  in  ear- 
nest to  bind  the  bargain  or  In  part  pay- 
ment, or  unless  some  note  or  memoran- 
dum in  writing  be  made  ot  the  bargain, 
and  signed  by  the  parties  to  be  charged 
with  such  contract,  ur  their  agents  law- 
fully authorized."  Tbia  statute  was  flrat 
enacted  in  this  atate  in  1826,  (Laws  Mu. 
1825, p.  214,)  and,  except  as  to  the  amount, 
is  almost  a  literal  transcript  ot  the  E<n- 
gilab  atatute,  (29  Car.  IT.,  c.  3,  §  17.)  The 
question  to  be  determined  In  thia  case  is 
whether  the  contract  In  question  la  a  con- 
tract for  the  sale  ot  gooda,  warea,  and 
merchandlae,  or  a  contract  for  work  and 
labor  to  be  done  and  materials  to  be  fur- 
nlahed.  If  the  former,  it  is  within  the 
atatute,  and  the  plaintitta  cannot  recover. 
It  the  latter,  it  is  not  within  the  statute, 
and  they  ma.v.  The  Kansas  City  conrt  of 
appeals,  in  eflect,  held  that  the  contract 
belonged  to  the  latter  class,  and  was  not 
within  the  statute,  without  diacnssingthe 
question,  bat  almply  citing  Brown  on  the 
Statute  ot  Frauds  (section  368a)  In  sup- 
port ot  its  conclusion.  The  whole  ques- 
tion as  to  when  a  contract  is  to  be  held 
to  belong  to  one  or  the  other  of  these 
claases  was  maturely  considered  and  ably 
discussed  in  Burrell  v.  Highleyman, supra, 
by  the  St.  Louis  conrt  of  appeals:  the 
majority  of  the  court,  in  an  opinion  dellv- 
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ere<l  by  Kombacisr.  P.  J.,  bolding,  in  con- 
Bunance  with  tbe  ruling  in  Lee  v.  GrifBo. 
1  Beat  ft  S.  272,  tbafwben  tbe  subject- 
matter  of  a  coDtract  la  a  chattel  to  be 
afterwards  delivered,  then,  althoagh  work 
and  labor  are  to  be  done  on  aucb  chattel 
before  dellrery,  tbe  cause  of  action  la 
goods  sold  and  delivered,  and  tbe  con- 
tract Is  witbiu  tbe  statute  of  frauds. " 
Thompson,  J.,  In  a  dissenting  opinion, 
after  reviewing  tbe  EnKllah  cases  from  tbe 
passage  of  the  act  In  Bngland  until  tbe 
date  of  its  adoption  in  tbls  state,  adberad 
to  the  coastruction  placed  upon  tbe  stat- 
ute by  tbe  English  courts  prior  to  the  lat- 
ter date,  and  by  tbe  supreme  court  of  New 
York  in  Crooksbank  v.  Bnrrell,  18  Johns. 
68,  (decided  In  1820,)  /.  e.  "that  a  contract 
to  deliver  at  a  future  day  a  thing  not  then 
existing,  and  yet  to  be  made,  Is  not  within 
the  statute; "  or,  as  stated  In  tbe  syllabus, 
"  where  work,  labor,  or  materials  are  to 
be  applied  to  tbe  chattel  In  order  to  put 
It  in  condition  for  delivery  to  the  pur- 
chaser, the  contract  is  not  within  tbe  stat- 
ute." Mr.  Benjamin,  In  bis  excellent  trea- 
tise on  Sales,  in  entering  on  a  review  of  tbe 
English  cases,  says:  "There  have  been 
numerous  decisions,  and  much  diversity 
and  conflict  of  opinion.  In  relation  to  tbe 
proper  principle  by  which  to  test  whether 
certain  contracts  are  'contracts  tor  the 
sale,*  etc.,  under  the  seventeenth  section, 
or  contracts  for  work  and  labor  done  and 
materials  furnished, "(1  Ben].  Sales,  {  108,) 
— and  concludes  by  saying,  (section  117:) 
"In  reviewing  these  decisions.  It  Is  surpris- 
ing to  find  that  a  rule  so  satisfactory  and 
apparently  so  obvlons  as  that  laid  down 
in  Lee  v.  Qriffln,  In  1861,  should  not  have 
been  earlier  saggeste<l  by  some  of  tbe  emi- 
nent Judges  who  had  been  called  on  to 
consider  the  subject,  beginning  with  Lord 
Ellbnbobodoh  In  1814,  and  closlDg  with 
Pollock,  C.  B.,  in  1856.  From  the  very 
definition  of  a  sale,  the  rule  would  seem  to 
be  dedudble  that  It  tbe  contract  Is  Intend- 
ed to  result  In  transferring  for  a  price, 
from  B.  to  A.,  a  chattel  In  which  A.  had 
no  previous  property,  it  Is  a  contract  for 
tbe  sale  of  a  chattel,  and  unless  that  be 
the  case  there  can  be  no  sale.  In  several 
of  the  opinions  this  idea  was  evidently  In 
the  minds  of  tbe  Judges.  Especially  was 
this  manifest  in  the  decision  of  Baylkt,  J., 
in  Atkinson  v.  Bell.  8  Bam.  &  C.  277,  and 
TiNOALL,  C.  J.,  in  Grafton  v.  Arraitage,  2 
C.  B.  386;  but  it  was  not  clearly  brought 
Into  view  before  the  decision  in  Lee  v. 
Grlffln.  The  same  tentative  process  for 
arriving  at  the  proper  distinctive  test  be- 
tween these  two  contracts  has  been  gone 
through  In  America,  but  without  a  satis- 
factory resnlt."  The  result  of  that  pro- 
cess in  America,  briefly  stated  In  a  general 
way,  may  be  found  In  8  Amer.  ft  Eng. 
Enc.  Law,  p.  707  et  seq. 

In  New  York  the  rule  Is  that,  if  the  sub- 
ject-matter of  tbe  transfer  does  not  exist 
ia  aolido  at  tbe  time  of  making,  the  con- 
tract Is  for  work  and  labor,  but  If  It  does 
then  exist  the  contract  is  none  the  less  a 
contract  of  sale:  that  work  and  labor  of 
the  vendor  is  to  be  expended  upon  It  be- 
fore its  delivery.  This  rule  Is  founded 
upon  the  decision  in  Burrell  v.  Johnson, 
supra,  afterwards  followed  In  Parsons  v. 


Loucks.  48  N.  Y.  17:  Cooke  t.  Millard,  @ 
N.  Y.  352,  and  other  cases  based  on  old 
English  decisions,  sacb  as  Towers  r.  Os- 
borne, 1  Strange,  506,  and  Clayton  v.  An- 
drews, 4  Barrow,  2101.  In  Cooke  t.  Mil- 
lard, supra,  (decided  In  187.5.)  DwiOHT,  J., 
remarks:  "  Were  this  subject  now  open  to 
full  discussion  on  principle,  no  more  con- 
venient and  easily-understood  rule  could 
be  adopted  than  that  enunciated  In  Lee  v. 
Grlfiln.  It  Is  at  once  so  philosophical  and 
so  readily  comprehensible  that  it  is  a  mat- 
ter of  surprise  that  it  should  have  been 
flrst  announced  at  so  late  a  stage  in  tbe 
discussion  of  tbe  statnte.  It  is  too  late  to 
adopt  It  !n  lull  In  this  state.  So  far  as  au- 
thoritative decisions  have  gone, they  must 
be  respected,  even  at  tbe  expense  of  sonnd 
principles." 

In  Maryland,  In  Eichelberger  y.  Mc- 
Cauley,  5  Har.  ft  J.  218.  (decided  In  1821,) 
the  rule  of  the  earlier  English  decisions 
was  maintained;  Eaklb,  J.,  in  delivering 
the  opinion  of  the  court,  saying:  "What- 
ever opinion  may  be  entertained  of  the 
true  meaning  of  tbe  seventeenth  section  of 
the  statute,  tbe  court  thinks  tbe  distinc- 
tion between  mere  contracts  of  sale  of 
goods  and  those  con  tracts  for  tbe  sale  of 
goods  where  work  and  labor  Is  to  be  be- 
stowed on  them  previous  to  delivery,  and 
subjects  are  blended  together,  some  of 
which  are  not  In  contemplation  of  the 
statute,  has  ton  long  prevailed  to  be  at 
this  day  questioned."  Citing  tbe  Engllnh 
cases  of  Clayton  v.  Andrews,  (decided  In 
1767,)  and  Rondeau  v.  Wyatt,  (In  1792,)  In 
support  of  the  conclusion.  In  the  later 
case  of  Rentcb  v.  Long,  27  Md.  188,  the 
ruling  in  Eichelberger  ▼.  McCauley  was 
affirmed;  Bartol,  J.,  speaking  for  the 
court,  saying:  "Whatever  opinion  we 
might  entertain  on  tbls  question  if  It 
were  presented  for  our  consideration  for 
tbe  flrst  time,  we  are  not  willing  to 
disturb  the  rule  established  by  that 
case."  It  will  be  observed  that  the  rnle 
of  construction  established  In  these 
states  is  not  maintained  in  the  later 
case  upon  the  ground  of  sound  principle, 
nor  yet  upon  the  ground  that  the  courts 
were  concluded  by  tbe  early  English  rul- 
ings made  before  the  statute  was  enacted 
in  those  states,  bat  upon  tbe  ground 
that,  those  rulings  having  received  a 
particular  construction  by  their  own 
courts  in  their  early  rulings,  they  felt 
constrained  to  maintain  them,  to  the  ex- 
tent stated,  on  tbe  principle  of  stars  efe- 

In  most  t>f  tbe  other  states  where  the 
courts  were  not  thus  fettered,  while  tbe 
rulings  cannot  be  said  to  go  the  length  of 
that  In  Lee  v.  GriSIn,  which  is  now 
the  settled  rule  In  England,  tbey  trend 
In  that  direction.  As  lUastratlve  of  this 
fact  the  following  cases  may  be  cited : 
Mixer  V.  Howarth.  21  Pick.  205;  Spencer 
V.  Cone.  1  Mete.  (Mass.)  283;  Gardner  v. 
Joy,  9  Mete.  (Mnss.)  177;  Lamb  v.  Crafts, 
12  Mete.  (Mass.)  853;  Goddard  v.  BInner. 
115  Mass.  450;  Pitkin  v.  Noves.  48  N.  H. 
294;  Preecott  v.  Locke,  51  N.  H.  94; 
Atwater  V.  Hough,  29  Conn.  SOX;  Fin- 
ney V.  Apgar,  31  N.  J.  Law,  266:  Cason  v. 
Cheely.  6  Ga.  564;  Edwards  v.  Railway 
Co.,  48  Me.  379 ;  Sawyer  v.  Ware,  36  .\la.  675 . 
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Melncke  T.  Talk,  55  Wis.  427. 13  N.  W.  Rep. 
&t5:  Brown  t.  Sauborn,  21  Minn.  402.  In 
many  o(  these  caseH,  rales  are  laid  down 
for  distinguishing  a  contract  of  sale  from 
one  for  work  and  labor  and  materials, 
not  alwaya  harmonious  or  entirely  con- 
sistent with  each  other,  bat  from  which 
a  general  rale  may  be  drawn,  broadly 
stated  as  well  in  Brown  on  Frauds  as 
elsewhere:  "That  it  the  contract  Is  essen- 
tially a  contract  for  the  article  manufact- 
ured or  to  be  manufactured  the  statute 
applies  to  it.  It  It  is  for  the  work,  labor, 
and  skill  to  be  bestowed  in  producing  the 
article,  the  statute  does  not  npply; 
*  *  *  the  true  question  being  whether 
the  essential  consideration  of  the  pur- 
chase is  the  work  and  labor  of  the  seller, 
to  be  applied  upon  his  material,  or  the 
product  itHelf.  as  an  article  of  trade." 
Sections  308,808a.  And.  within  the  general 
scope  of  theAmerlcanauthoritie8,tbis  rale 
may  be  formnlated,  determinative  of  the 
case  in  hand :  That  where  the  contract  Is 
for  articles  coming  under  the  general  de- 
nomination of  goods,  wares,  and  mer- 
chandise, the  vendor  being  at  the  same 
time  a  manufacturer  and  a  dealerln  them, 
SB  a  merchant,  or.  so  dealing,  has  them 
manufactured  for  bis  trade  by  others, 
and  the  vendee  being  also  a  merchant 
dealing  tn  and  purchasing  the  same  line 
of  goods  tor  bis  trade,  of  which  fact  the 
vendor  is  aware,  the  quantity  required 
and  the  price  being  agreied  upon,  and  the 
Koods  contracted  for  being  of  the  same 
xeneral  line  which  the  vendor  manufactures 
or  has  manufactured  tor  bis  general  trade 
as  a  merchant,  requiring  the  bestowal  of 
no  peculiar  care  ur  personal  skill,  or  the 
ui>e  of  material  or  a  plan  uf  construction 
different  from  that  obtaining  In  the  ordi- 
nary production  of  such  manufactured 
eoods  tor  the  vendor's  general  stock  In 
trade,  the  contract  is  one  of  sale,  and 
within  the  statute  of  frauds,  although  the 
goods  are  not  /o  soUdn  at  the  time  of  the 
contract,  but  are  to  be  thereafter  made 
and  delivered.  This  rule,  predicated  upon 
the  undlRpated  facts  of  this  case,  is  with- 
in the  ruling  in  Burrell  v.  Hlghleyman, 
by  the  St.  Loula  court  of  appeals,  and  in 
conflict  with  the  conclusion  reached  by 
the  Kansas  City  court  of  appeals.  And, 
while  sufficient  for  the  disposition  of  this 
case,  it  is  proper  to  add  generally,  tbiM  be- 
ing the  first  time  this  court  has  been  called 
upon  to  pass  upon  this  question  directly, 
that  while  we  adhere  to  the  rulings  here- 
tofore made  in  Skouton  v.  Woods,  57  Mo. 
380:  Skrainka  v.  Allen,  76  Mo.  384;  and 
Snyder  ▼.  Railroad.  86  Mo.  613,  — In 
adopting  the  statute  of  another  state  or 
of  a  foreign  country,  it  Is  to  be  presumed 
that  the  legislature  adopted  such  statute 
as  construed  by  the  courts  of  the  state  or 
country  from  which  such  statute  is  taken. 
fet  it  Is  to  be  remembered  that  the  force 
of  this  presamptlon  must  alwavs  depend 
npon  the  extent  to  which  the  terms  of  the 
statute  have  acquired  a  known  and  set- 
tled meaning  and  a  definite  application  at 
the  time  of  Its  adoption  In  the  courts  of 
the  jurisdiction  from  which  the  statute  Is 
taken;  and,  while  such  contitriictiun  has 
more  weight  than  a  construrtlun  of  the 
same  statute  by  the  courts  of  the  same 


country  subsequent  to  Its  adoption  In  this 
state,  yet  it  can  never  amount  to  more 
than  persuasive  authorit.v  as  to  the  true 
intent  and  meaning  of  tlie  statute  and 
the  proper  application  of  its  terms,  or  be 
permitted  to  prevail  against  a  plain  and 
obvious  Interpretation  of  the  statute,  or 
countervail  the  general  policy  of  our  laws 
and  practice.  Endl.Interp.  8t.§371.  "The 
uniform  Inclination  of  the  courts  of  this 
state  Is  to  give  the  words  of  this  statute 
full  effect,  and  to  refuse  to  sanction  such  a 
latitudinons  eonstrnction  of  those  words 
as  would  give  rise  to  all  the  evils  that  the 
statute  was  enacted  to  prevent. "  Dei ven> 
thai  ▼.  Jones,  68  Mo.  460.  The  construc- 
tion by  the  English  conrts  of  this  statute 
prior  to  1825  was  not. so  well  known,  def- 
inite, and  settled,  nor  its  application  so 
uniform,  that  we  ought  to  be  concluded 
by  the  decisions  of  those  conrts  prior  to 
that  date  from  adopting  a  rule  brought  to 
light  by  further  judicial  research,  and 
which  gives  true  force  and  effect  to  the 
terms  of  this  statute,  as  does  the  rule  laid 
down  in  Lee  t.  Qrlffln,  supra,  and  ap- 
proved by  theSt.  Louis  court  of  appeals  in 
Burrell  v.  Hlgbleyman.  The  undisputed 
facts  In  this  case  show  that  this  contract 
was  a  sale  of  goods,  wares,  and  merchan- 
dlse,  within  the  meaning  of  the  statate; 
and,  not  being  in  writing,  the  demurrer 
to  the  evidence  ought  to  have  been  sus- 
tained. The  judgment  of  the  Kansas 
City  court  of  appeals  will  therefore  be  re- 
versed,  and  the  cause  remanded  to  that 
conrt,  where  judgment  will  be  entered, 
reversing  the  judgment  of  the  Johnson 
circuit  court. 


Michael  et  al.  v.  City  of  St.  Louis  et  tu. 

(.Swpreme  Court  of  Miagouri,  Division  No.  1. 
Not.  28, 1891.) 

iMJOHcnoN— CoLLECTiox  OP  IixsaAi,  Tax— Bbm- 
BDT  AT  Law. 
in  an  action  by  Bereral  property  owners 
to  enjoin  the  collection  of  certain  assessments  for 
tjeneflts  to  tbeir  property  by  the  openiDK  of  a 
street,  the  bill  alleged  tost  plaintiffs  were  not 
made  parties,  and  bad  no  notice  of  such  proceed- 
ings; tbat  the  special  tax-bills  were  a  oloud  on 
tbe  title  of  tbelr  propertv;  and  that  plaintiffs 
were  liable  to  be  harassed  by  a  multiplicity  of 
suits.  Beld,  that  equitv  would  not  Interfere, 
since  plaintiffs  had  an  adequate  defense  in  any 
action  at  law  for  the  ooUeotlon  of  the  tax  if  th^ 
were  not  notified  of  oondemnatlon  proceedings. 

Appeal  from  St.  Louis  circuit  court. 

Action  by  Martin  Michael  and  others 
against  the  city  of  St.  Louis  and  U.  Clay 
Sexton,  as  collector,  to  enjoin  the  collec- 
tion of  certain  assessmenTS.  Judgment 
tor  defendants.  Plaintitta  appeal.  Af- 
firmed. 

Cecil  V.  Scott,  for  appellants.  L.  Bell, 
for  respondents. 

Brack,  J.  This  is  an  action  to  enjoin 
the  collection  of  certain  several  assess- 
ments for  benefits  to  the  property  of  plain- 
tiffs in  the  matter  of  the  opening  of  Kos- 
ciusko street  In  said  city.  The  plaintiffs, 
in  their  petition,  after  reciting  tbe  pro- 
ceedings for  the  condemnation  of  property 
for  the  purpDse  of  showing  the  amount  of 
dara'HRPH,  and  to  whom  awarded,  the 
amounts  severally  assesse<l  against   the 
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property  of  the  plaintllte  tor  beneflte,  and 
the  iRsuance  of  special  tax-btllBagainstthe 
property  of  each  of  them  for  the  amonnta 
BO  aaseased,  allege  for  tbelr  cause  of  action 
that  the  condemnation  proceeding  was 
unlawful,  "for  the  reason  that  said  part 
of  Koucluako  street  had,  long  prior  to  the 
filing  of  sold  petition,  been  dedicated  by 
the  owners  ot  said  property  to  said  city, 
and  by  the  said  city  appropriated  and  nsed 
as  a  public  street  for  more  than  80  years 
last  past,  with  the  consent  of  all  the  per- 
sons who  formerly  owned  the  property  so 
appropriated  and  used.  That  the  com- 
mlsslonera  in  said  condemnation  proceed- 
ings committed  error  in  a  wardingdamagt's 
totbepartlesto  whom  damages  are  therein 
awarded,  for  the  reason  that  neither  said 
parties,  nor  any  one  of  them,  were  the 
owners  then  or  at  any  time  of  the  prop- 
erty so  pretended  to  have  been  con- 
demned; and  for  the  further  reason  that 
tbe  parties  through  and  underwhora  they 
pretended  to  claim  had  long  since  relln- 
qaished  said  property  to  thesnid  city,  and 
acquiesced  in  the  use  by  the  city  of  said 
property  as  a  public  street.  8aid  plaintirfs 
further  say  that  they  were  not  parties  to 
said  condemnation  proceedings,  bad  no 
notice  Ibereof,  and  were,  therefore,  unable 
to  prevent  or  protest  against  the  wrong- 
ful acts  committed  In  said  prooeedlagM. 
That  said  special  tax-bills  are  a  cloud  up- 
on the  title  of  the  property  of  these  plain- 
tiffs against  which  said  special  tax-bills 
were  assessed ;  and,  being  so  in  tbe  hands 
of  an  officer  of  the  law  for  collection,  these 
plaintifls  and  otbem  against  whom  sucb 
tax-bills  have  been  Issued  are  being  and 
will  be  liarasBed  by  demands  of  said  col- 
lector for  the  payment  thereof,  and  sub- 
jected to  a  multiplicity  of  suits  by  said  col- 
lector." Wherufore  plaintiffs  say  that 
they  have  nosufllclent  oradequate remedy 
at  law,  and  pray  that  the  city  and  Its  offl- 
cers  be  enjoined  from  suing  upon  or  col- 
lecting said  special  tax-bills.  A  general 
demurrer  to  the  petition  was  sustained  by 
the  court  below,  and  from  the  judgment 
entered  thereon  tbe  plaintiffs  appeal. 

The  charter  provisions  and  ordinances 
under  which  the  benefits  were  assessed 
against  the  property  of  tbe  plaintiffs  In 
this  case  came  under  the  consideration  of 
this  court  in  the  recent  case  of  City  of  St. 
Louis  v.  Banken,  96  Mo.  497,  9  8.  W.  Rep. 
910,  and  we  there  held  that,  when  a  tax 
for  benefits  Is  to  be  assessed  under  those 
provisions  and  ordinances,  the  owner  has 
the  right  to  be  heard  upon  the  question  of 
tbe  amonnt  to  be  assessed  against  hia 
property  before  a  charge  therefor  finally 
attaches  to  his  property,  and  to  notice  of 
such  right,  such  as  is  appropriate  to  the 
nature  and  character  of  the  proceeding. 
That  tbe  notice  provided  for  in  the  or- 
dinances of  tliecity  is  sufficient  notice,  and, 
when  the  owner  is  so  notified,  and  the  cir- 
cuit court  has  taken  final  action  upon  the 
report  of  the  commissioners,  and  tbe  as- 
sembly has  appropriated  the  money  to 
pay  the  damages  for  the  property  taken, 
the  assessment  becomes  final  and  conclu- 
sive upon  the  qnestlon  of  benefit  to  the 
tax-paytr;  and, if  such  notice henotglven, 
the  assessment  is  void.  The  plaintiffs  set 
out  In  their  petition  facts  wblch,  if  they 


had  been  presented  to  the  court  in  the 
proper  manner,  and  in  time  during  the 
pendency  of  the  condemnation  proceedings 
in  the  circuit  oourt,  would  have  precladed 
the  assessment  of  any  benefits  against 
tbelr  property.  Tbe  proceedings  of  that 
court  are  matters  of  record.  It  Is  essen- 
tial to  a  valid  assessment  that  tbe  record 
of  the  conrt  show  that  the  plaintiffs  wen» 
duly  notified  in  the  manner  provided  in 
the  ordinances,  or  voluntarily  appearMl 
to  tbe  proceeding.  It  it  is  not  so  shown, 
the  assessment  Is  void,  and  there  can  be 
no  recovery  upon  tbe  tax-bill.  In  tbe 
suits  which  they  complain  tbe  city  is 
about  to  Institute  for  tbe  collection  of 
such  tax-bills  they  have  a  full,  complete, 
and  adequate  defense  of  record, -without 
any  necessity  tor  resort  to  extrinsic  evi- 
dence to  make  it  good,  or  forlnvoking  the 
assistance  of  the  powers  of  a  court  ot 
equity.  Each  of  tbe  plaintiffs,  it  tbefactof 
want  of  notice  to  him  be  true,  baa  thia  de- 
fense, complete  and  independent,  tor  liim- 
self.  It  is  nether  strengthened  nor  weak- 
ened by  that  of  either  or  all  of  bis  other 
co-pIaintiOa,  or  any  number  of  them;  and 
they  have  no  interest  in  common  to  be 
protected  by  it.  Bach  can  make  it  for 
himself,  and  neither  can  make  It  tor  tbe 
other.  Nor  does  It  matter  to  any  of  them 
whether  another  makes  it  or  not.  Una 
suit  will  decide  it  for  each  of  tbem.  Conae- 
quently  there  is  no  moregronnd  torthe  in- 
terposition of  a  conrt  of  equity  to  protect 
an>  of  them  on  the  ground  that  either  or 
any  of  tbem  may  otherwise  be  baraased 
by  a  moltiplicity  of  suits  than  for  tbe  pur- 
pose of  preventing  a  cloud'  by  way  of  in- 
cumbrance upon  the  title  to  tbelr  prop- 
erty, which,  upon  their  own  theory  of  tbe 
facts  in  the  rase,  would  long  since  have 
been  dissipated,  in  the  due  and  ordinary 
course  of  proceeding  under  tbe  law,  bad 
they  not  Interposed  to  restrain  it.  Tlia 
judgment  la  afllrmed.    All  concur. 


STikTB  ex  rol.  Obotkr  t.  Fowlbr,  Judge, 
et  al. 

(Supreme  Court  of  Missouri.  Dee.  8S,  1891.) 
Appbai. — Appointment  or  ADiamsTKXToa. 
ITo  appeal  lies  frum  an  order  of  the  pro- 
bata conrt  appointing  an  administrator,  such  ap- 
pointment, under  tbe  statute,  beiiif  in  oertaio 
cases  disoretionary,  and  the  right  of  appeal  from 
suoh  an  order  not  being  among  those  enumeratedk 
in  Rev.  St.  1889,  i  ass,  relating  to  probate  ap- 
peals. 

In  baae. 

Proceeding  In  prohibition  by  tbe  state 
of  Missouri,  on  the  relation  of  Iiatltla  J. 
Grover,  against  William  E.  Fowler,  pro- 
bate Judge,  and  George  J.  Cockrell,  to  en- 
join said  Cockrell  from  acting  as  admin- 
istrator of  the  estate  ot  Elisabeth  Cock- 
rell, deceased,  and  to  prohibit  said  pro- 
bate judge  from  recognixlng  him  as  sucb 
administrator.     Writ  denied. 

SUverdi  Browa,Joho  Bnrgln,  and  Sbet- 
lex  Grover,  for  relator.  Simrall  *  Trimbte^ 
and  Burria  &  La  wsoa,  for  respondents. 

Black,  J.  This  la  a  proceeding  In  pro- 
bibitlon,  commenced  In  tbia  court,  based 
upon  the  following  facta :  Mrs.  Elisabeth 
Cockrell,  a    widow  lady,   died  intestate. 
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tearing  arveral  children.  Mrs.  Grover,  a 
w  idow.  la  a  dau^titer,  and  a«orKe  J.Cock- 
rell  la  a  son,  ot  tbe  deceased.  Tbey  each 
applied  to  the  probate  court  of  Claj 
county  for  letters  ot  admlalHtratlon  apon 
the  estate  of  their  mother.  Mtb.  Orover 
aiao  filed  objections  to  the  appointment 
of  Coclcrell.  The  probate  court  heard 
both  applicatlona  and  the  objections  at 
the  same  time,  and  aftt^r  due  cunnidera- 
tloD  overrnled  the  objections,  refused  the 
application  of  Mrs.  Groyer,  and  appoint- 
ed Cockrell  administrator,  accordiDK  to 
tbe  prayer  of  bis  petition.  Mrs.  Grover 
applied  for  and  was  allowed  an  appeal 
from  thene  orders.  8he  thereupon  moved 
the  court  to  appoint  an  administrator 
pendente  lite,  on  the  theory  that  tbe  ap- 
peal operated  as  a  aaperaedeas,  which 
motion  the  conrt  overruled.  Ckjckrell 
then  qnallfleil  and  entered  upon  the  dis- 
cbarjce  ot  bis  duties  as  administrator. 
Mrs. Orover  tben  eommeuced  this  proceed- 
lnK>  prayinx  this  court  to  prohibit  and 
enjoin  Cockrell  from  acting  as  adrolnis- 
trator  pending  the  appeal,  and  tbe  pro- 
hate  Judge  from  recognising  talm  as  such 
administrator. 

The  respondents  have  made  full  return, 
and  assign  bnt  two  reasons  why  the  writ 
'sboutd  not  be  issued,  and  other  objec- 
tions which  might  have  been  made  will 
not  be  considered.  The  ^rrt  la  that  an 
appeal  will  not  lie  from  an  order  appolnt- 
inx  an  administrator;  and,  second,  if  the 
law  allow:!  an  appeal  In  such  cases,  the 
appeal  does  not  operate  as  a  aaperaedeati, 
so  as  to  prevent  the  person  appointed 
from  discharging  the  duties  of  adminis- 
trator pending  tbe  appeal. 

The  statute  providesin  detail  tor  the  ap- 
pointment and  removal  of  executors  and 
administrators,  and  also  tor  appeals 
from  the  orders  and  Judgments  of  the 
probate  conrt,  so  that  it  is  manifest  the 
question  whether  an  appeal  will  lie  from 
an  order  appointing  an  administrator 
must  be  determined  by  our  statute,  and 
not  otherwise.  Section  285,  Rev.  St.  1889. 
allows  an  appeal  from  tbe  decision  of  tbe 
probate  court  In  14  specified  cases,  one  of 
them  being  "on  all  orders  revoking  letters 
testamentary  or  of  adniinl8tration,''and 
tben  concludes:  "Fifteenth.  Ani  In  all 
other  cases  where  there  shall  be  a  final 
decision  of  any  matter  arising  under  the 
provisions  of  this  chapter."  If  any  ap- 
peal wilt  lie  from  an  order  appointing  an 
administrator,  it  must  be  by  force  of  this 
fifteenth  clause.  The  fart  that  the  legls- 
latnre  provided  specifically  for  an  appeal 
from  an  order  revoking  letters  of  admin- 
iatration,  but  mada  no  mention  ot  an  ap- 
peal from  an  order  appointing  an  admin- 
istrator, raises  n  strong  inference  that  it 
was  not  tbe  Intention  to  allow  an  appeal 
in  the  last-named  cases.  This  Inference 
becomes  quite  conclnslve  when  we  ex- 
amine other  provisions  ot  the  administra- 
tion law.  Thus  tbe  statute  provides  that 
"letters  of  administration  shall  be  grant- 
ed— First,  to  the  husband  or  wife;  second- 
ly, to  those  who  are  entitled  to  the  dis- 
tribution of  the  estate,  or  one  or  more  of 
them,  as  tbe  court  or  the  judge  or  the 
clerk  in  vacation  shall  believe  will  best 
manage   and    preserve  the  estate."    Sec- 


tion 7.  It  no  such  person  apply  for  letters 
within  80  days  after  the  death  of  the  de- 
ceased, then  a  citation  most  be  Issued  to 
him  or  tbem;  and,  if  he  or  tbey  then  fall 
to  appear  and  take  out  letters,  then  let- 
ters may  be  granted  to  any  person  whom 
tbe  court  or  clerk  may  deem  most  suit- 
able. Section  8.  Letters  may  at  any 
time  be  granted  to  any  person  deemed 
suitable.  It  tbe  person  or  persons  entitled 
to  preference  file  a  renunciation.  Section 
9.  Various  provisions  are  then  made  for 
revoking  letters.  It  will  be  seen  that  the 
statute  determines  the  order  in  which 
Interested  persons  shall  have  the  right  to 
administer.  There  being  no  husband  or 
wife,  or  if  he  or  she  renounce  bis  or  her 
right  to  administer,  the  law  wisely  leaves 
it  to  the  probate  court  to  say  which  of 
the  persons  entitled  to  distribution  will 
beet  manage  and  preserve  the  estate. 
This  matter  of  selecting  an  administrator 
Is  left  to  the  Judgiuent  and  discretion  of 
the  probate  court:  hence,  no  appeal  Is 
provided  for  from  an  order  appointing  an 
administrator.  It  may  be  said  that,  if 
there  is  no  appeal  from  such  an  order, 
then  the  probate  court  may  disregard  the 
order  of  priority  poln  ted  ont  by  the  stat- 
nte.  The  answer  Is  that  the  court  has  no 
discretion  In  that  matter.  Tbe  law  fixes 
the  order  of  priority,  and  the  court  can 
IMS  compelled  to  follow  it  by  the  writ  of 
wandanins.  1  Williams,  Ex'rs,  (fith 
Amer.  Ed.,  by  Perkins,)  502;  Schouler, 
Ex'rs,  §  150.  The  remedy  by  appeal  Is 
provided  for  by  statute  in  many  of  the 
American  states,  and  by  tbe  Rnglish  sta  t- 
ute;  but,  as  far  as  our  researebes  go, 
those  statutes  make  some  provision  for 
carrying  on  the  administration  during  tbe 
pending  litigation,  such  as  the  appoint- 
ment uf  an  administrator  pending  the 
appeal.  Our  statute  provides  for  the  ap- 
pointment of  a  temporary  administrator 
where  the  validity  of  a  will  is  contested, 
or  the  nominated  executor  is  al>8«n>t  from 
tbe  state  or  a  minor,  tbe  appointment  to 
continue  during  tbe  contest  or  minority; 
bat  we  have  no  law  which  gives  tbe  pro- 
bate court  power  to  appoint  an  adminis- 
trator pending  an  appeal  over  a  contest 
as  to  who  shall  receive  the  appointment. 
The  absence  of  such  a  statute  furnishes 
another  reason  why  an  appeal  should  not 
be  allowed.  To  hold  tbe  administration 
In  abeyance  during  an  appeal  through 
the  various  courts  would  hie  disastrous  to 
many  estates.  Tbe  time  consumed  In 
such  a  litigation  would  be  longer  than 
that  generally  consumed  In  dosing  up 
small  estates,  like  the  one  now  in  que»- 
tlon.  We  are  cited  to  two  early  cases  in 
this  court  which  held  that  an  appeal  from 
an  order  revoking  letters  of  administra- 
tion does  not  operate  as  a  sapenedeas. 
Mullanphy  v.  County  Court,  6  Mo.  563; 
Harney  v.  Scott,  ^  Mo.  £{8.  But  we 
now  express  no  opinion  as  to  tbe  effect  of 
an  appeal  Ironi  such  an  order,  for  there  Is 
no  such  question  involved  In  this  case. 
No  case  in  this  court  has  been  cited  which 
gives  any  intimation  ot  a  right  in  the  re- 
lator to  appeal  from  the  order  appointing 
George  .7.  Cockrell  administrator  of  his 
mother's  estate,  and  our  cuucltielon  Is 
that  the  apiieal  was  allowed  without  auT 
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warrant  or  authority  In  law.  It  follows 
that  the  writ  prayed  tor  In  this  case 
ehoald  be  and  It  la  denied.    All  concor. 

Rehearing  denied. 


BODDE.VBKRO  V.  CBABLES  P.  CBODTKAO 

Thanbp.  Co. 

(/Supreme  Court  o/  Mistmurt,  DMHon  No.  1. 
Dec.  asa,  1891.) 

DlATH  BT  WKOirorUI.  Act  —  CONTBIBCTOBT  Nbo- 
I.IOENCI— IDTOZIOATION. 

1.  Where,  in  a  salt  for  death  oansed  by  de- 
fendant's negligence,  there  la  evidence  thab  de  - 
ceased  waa  intoxicated  at  the  time  of  the  acci- 
dent, it  is  error  to  charge  the  jury  that,  though 
deceased  waa  under  the  influence  of  liquor,  ^et 
auch  intoxication  Is  no  defense,  unless  he  was  so 
Intoxicated  as  to  be  unable  to  exercise  ordinary 
care,  and  such  error  is  not  cured  by  a  further 
instraction  that  there  can  be  no  recovery  if  the 
Intoxication  of  deceased  resulted  in  the  want  of 
reasonable  care  on  bis  part  which  directly  con- 
tributed to  the  accident. 

2.  A  suit  for  wrongful  death,  based  on  the 
theory  that  defendant,  a  steam-boat  company, 
wrongfully  landed  deceased  at  an  unsafe  place,  so 
that,  after  landing,  he  fell  Into  the  river,  comes 
nnder  Rev.  St.  1879,  $  2131,  giving  a  oauae  of  ac- 
tion where  any  person  dies  from  an  injury  "re- 
sulting from  •  •  •  the  negligence  •  •  •  of 
any  master, "  etc.,  "while  running  *  •  •  or 
managing  any  ateam-boat. " 

Appeal  from  St.  Loois  clrcnlt  court; 
D.  D.  FiSHEB,  Judge. 

Action  by  Annie  Buddenberg  aKalnat 
the  CbarliHi  P.  Chouteaa  Trauaportatlon 
Company  for  tbe  wronfcfnl  death  of  plain- 
tin's  hosband.  Jadj^ont  for  plaintiff. 
Defendant  appeals.    Reversed. 

E.  T.  &  C.  B.  Allen,  for  appellant.  Paul 
B,  Biermao,  Tboa.  Tboroagbman,  and 
J.  K.  Hanabrough,  for  respondent. 

Black,  J.  Tbe  plaintiff  broufcht  this 
suit  to  recover  damages  for  tbe  death  of 
her  bnsband,  caased,  it  is  alleged,  by  tbe 
negligence  of  the  defendant.  A  society  ut 
some  800  or  1,000  persons  chartered  the 
defendant's  steamer  for  an  excursion  on 
tbe4tb  of  July,  18S7.  Tbey  sold  to  Will, 
lam  Buddenberg,  tbe  deceased,  the  right 
to  maintain  a  bar  and  restaurant  on  the 
boat  and  pleasure  grounds.  The  boat 
returned  to  St.  Luulsthat  night  between 
10  and  11  o'clock,  and  landed  at  what  is 
called  Ibe  "Diamond  Joe  Wharf-Boat," 
which  was  a  dift>>rent  place  from  wbicb 
the  boat  departed  in  tbe  morning.  Tbe 
wharf-boat  was  a  long, covered  structure, 
boarded  down  to  within  7  feet  of  tbe 
floor.  There  were  two  openings  on  tbe 
river  side,  one  14  feet  wide  and  the  other 
10  or  12  feet  wide,  separated  only  by  a 
post.  The  small  one  was  down  the  river 
from  the  other,  and  was  constructed  so  as 
to  be  closed  with  guard-rails,  but  the  rails 
or  bars  were  down  when  the  steamer 
landed  and  discharged  her  passengers. 
There  were  guards  on  either  side  of  these 
openings  to  protect  persons  and  property. 
Tbe  gang-plank  was  extended  from  the 
steam-bout  to  the  large  opening  of  the 
wharf-boat.  The  evidence  for  the  plain- 
tiff tended  to  show  that  the  electric  lights 
of  the  steamer  were  turned  off  immediate- 
ly after  the  passengers  had  landed ;  that 
there  were  then  no  lights  on  the  steamer 


or  wharf-boat,  save  a  small  lantern, 
wblch  was  too  tar  away  to  be  of  any  as- 
sistance; that,  at  the  time  the  electric 
lights  were  turned  off,  Bnddenberg's  bar- 
keepers and  waiters  had  removed  most, 
bat  not  all,  of  his  goods  and  bar  furniture 
to  the  wharf-boat;  that  Buddenberg  was 
on  tbe  wharf-boat,  giving  directions  as  to 
loading  his  property  on  a  wagon.  Tbe 
evidence  of  one  witness  for  the  plaintiff, 
taken  by  Itself,  rather  tends  to  show  that 
Buddenberg  started  back  to  tbe  steamer, 
and  in  doing  so  missed  the  gang-plank, 
and  fell  off  at  the  opening  designed  to  be 
closed  by  guard-rails.  The  great  mass 
of  the  evidence,  however,  is  to  tbe  eflect 
that  be  did  not  start  back  to  the  steamer, 
but  was  standing  or  moving  about  close 
to  tbe  opening,  and  fell  over  and  was 
drowned.  Tbe  evidence  for  the  defendant 
tends  to  show  that  the  electric  lights  were 
not  turned  oft  until  Buddenberg  had  ail  of 
his  effects  on  the  wharf-boat;  that  there 
were  three  lamps  on  tbe  steamer,  one  on 
each  side  of  the  gang-plank  and  one  on  tbe 
capstan  ;  and  that  there  were  two  lights 
on  tbe  wharf-lioat,one  at  each  end.  There 
was  a  fair  moon-light,  but  another  steam- 
er at  the  wharf  obstructed  that  light  at 
this  landing.  It  Is  conceded  on  all  hands 
that  Buddenberg  had  been  drinking,  but 
a  number  of  persons  say  he  had  full  pos- 
session of  his  faculties.  On  the  other 
hand,  a  number  of  witnesses  testify  that 
he  was  drunk  to  a  staggering  condition. 
Two  persons  who  were  standing  at  the 
foot  of  the  gang-plank  say  he  stepped 
around  or  over  some  goods  lying  on  the 
wbnrf-boat  and  up  to  the  post  between 
the  two  openings;  that  he  stood  there  a 
moment  or  two  and  fell  over.  One  of 
them  says  be  made  a  noise  as  it  sick  at  tbe 
stomach.  These  two  witnesses  must 
have  been  within  10  or  15  feet  of  him  when 
he  fell.  As  the  plaintiff's  instruction  on 
the  subject  of  intoxication  is  made  the 
ground  of  much  complaint,  we  set  it  and 
one  given  at  the  request  of  the  defendant 
out  In  full:  For  the  plalntifl:  "Althoneh 
the  jury  mny  believe,  from  the  evidence, 
that  Buddenberg  had  during  the  day  been 
drinking  beer  and  whisky,  and  that  he 
was,  to  some  extent,  under  its  Inflnence, 
unless  they  further  believe  from  the  evi- 
dence that  he  was  so  Intoxicated  as  tn  be 
unable  to  exercise,  and  did  not  exercise, 
the  care  and  prudence,  at  the  time  be  tell 
into  the  river,  that  prudent  and  sober  men, 
situated  In  like  circumstances  as  be  was. 
wonld  ordinarily  exerclae,  and  that  such 
want  of  care  on  his  part  directly  conrrib- 
nted  to  his  falling  Into  the  river  and 
drowning,  then  such  intoxication,  if  there 
was  any.  Is  no  defense  to  this  action,  and 
does  not  preclude  a  recovery  by  plaintiff 
on  that  ground."  For  the  defendant: 
"If  the  jury  believe  from  the  evidence  that 
William  Buddenberg,  at  and  shortly  be- 
fore the  time  when  he  fell  into  tbe  river 
from  tbe  Diamond  Joe  wharf-boat,  was 
more  or  less  Intoxicated,  and  that  by  rea- 
son of  such  intoxication  he  did  nut  exer- 
cise the  care  and  prudence  ordinarily  exer- 
cised by  prudent  and  sober  men  in  such  a 
place,  and  under  such  circumstances  as  be 
then  was,  and  that  Buuh  Intoxication  re>- 
sulted  In  want  of  reasonable  care  on  his 


Digitized  by 


Google 


Mo.) 


SMITH  «L  CHIGAUO  &  A.  B.  GO. 


97i 


part,  which  directly  contributed  to  his  tall- 
iii;;  Into  the  river  and  being  drowned,  they 
will  find  for  the  defendant." 

1.  Intoxication  on  the  part  ottbe  de- 
ceased will  not,  as  a  matter  ol  law,  estab- 
Hah  the  charge  of  contributory  neglisence 
set  up  In  the  answer,  but  It  Is  a  fact  fbom 
which  contributory  negligence  may  be 
inferred.  The  weight  of  such  evidence  de- 
pends much  upon  the  degree  of  Intoxica- 
tion, bat  drunkenness  to  any  degree  Is  a 
(act  which  should  be  considered  on  the 
question  of  contributory  negligence.  1 
Shear.  &  It.  Neg.  (4th  Ed.)  {  »3;  Beach, 
Contrib.  Neg.  S  «6;  Fltsgerald  v.  Town  of 
Weston,  62  Wis.  835.  0  N.  W.  Rep.  13.  Uf 
coarse.  Intoxication  amounts  to  nothing 
unless  itcontribntesto  the  injury  or  death 
complained  of.  Omitting  the  laat-men- 
tloned  element,  the  plaintiff's  Instruction 
is.  In  substance  and  effect,  this:  Though 
the  deceased  was  under  the  inflnence  of 
whisky  and  beer,  yet  such  Intoxication  ia 
no  defense  to  this  action,  and  does  not 
preclude  a  recovery,  unless  be  was  so  in- 
toxicated as  to  be  unable  to  exercise  ordi- 
nary care.  The  tenor  and  effect  of  this 
Instruction  is  to  lay  the  evidence  of  inebri- 
ation on  the  part  of  the  deceased  out  of 
the  case,  unless  it  should  go  far  enough  to 
satisfy  the  minds  of  the  Jurors  that  be 
was  so  drunk  as  to  be  unable  to  exercise 
ordinary  care.  This  is  clearly  not  the 
law;  tor.  the  fact  of  intoxication,  no 
matter  to  what  extent,  was  a  fact  to 
be  considered  by  the  Jury.  The  question, 
then,  is  whether  this  error  Is  cured  by  the 
instruction  given  at  the  request  of  the 
defendout.  An  instruction  given  at  the 
request  of  the  plaintiff,  to  the  effect  that 
the  fact  of  intoxication  Is  not  conclusive 
evidenceof  contributory  negligence,  would 
stand  in  harmony  with  one  given  at  the 
request  of  the  defendant,  to  the  effect  that 
intoxication  to  any  extent  is  a  fact  to  be 
considered  with  the  other  evidence,  and 
from  which  contributory  negligence  may 
be  Inferred.  But  we  cannot  say  that  the 
two  instructions  in  question  mean  tbia, 
for  tbe  plaintiff's  instruction  makes  drunk- 
enness on  the  part  of  th«  deceased  count 
(or  nothing,  unless  it  reached  such  a  de- 
gree as  to  render  him  Incapable  of  exercis- 
ing ordinary  care.  The  instructions  are 
therefore  conflicting,  for  they  embrace 
within  tbe  tacts  stated  inconsistent  prop- 
ositions of  law.  As  it  cannot  be  told 
which  instruction  the  jury  followed,  tbe 
jndgment  must  be  reversed  for  this  error. 
Tbe  question  of  contributory  negligence 
on  tbe  part  of  the  deceased  is  a  vital  one 
in  this  case,  and  tbe  instructions  on  that 
subject  should  be  clear  and  free  from  any 
legal  objection. 

2.  The  court  Instructed,  as  to  the  meas- 
ure of  damages,  on  the  theory  that  the 
cause  of  action  Is  based  on  section  2122, 
Rev.  St.  1879.  and  under  the  Instruction 
tbe  Jury  returned  a  verdict  for  f 4,000.  The 
defendant,  having  excepted  to  this  in- 
struction, now  insists  that  the  cause  of 
action  comes  under  section  2121,  so  that 
the  damages  are  flxed  at  $5,000.  Tbe  first 
clause  of  the  last-named  section  gives  a 
cauRe  of  action  where  any  person  shall  die 
from  an  injury  "resulting  from  or  occa- 
sioned by  tbe  negligence      *    *    *    of  any 


master,  pilot,  engineer,  agent,  or  employe, 
while  running,  conducting,  or  managing 
any  steam-boat  or  any  of  the  machinery 
thereof."  The  petition  Is  based  npon  the 
theory  that  defendant  negligently  landed 
the  deceased  at  an  unsafe  place,  and  negli- 
gently turned  off  the  lights  of  tbe  steamer, 
and  thus  left  the  wharf-boat  in  darkness 
before  be  had  time  to  get  away  with  his 
efteets.  It  was  certainly  tbe  duty  of  tbe 
defendant  to  furnish  the  passengers  a  safe 
landing  place,  and  to  furnish  lights  to  en- 
able them  to  get  off  with  their  property, 
the  passengers  usine  ordluarycare.  These 
were  some  of  tbe  duties  devolved  upon 
tbe  defendant  and itsservantsln  "conduct- 
ing and  managing"  tbe  steam-boat.  The 
cause  of  action,  we  conclude,  comes  under 
section  3121.  As  to  whether  the  defendant 
could  demand  a  reversal  for  this  error  we 
express  no  opinion,  but  have  made  these 
observations  In  view  of  another  trial.  It 
seems  some  wharf-boats  have  goards  and 
others  do  not.  This  boat  did  have  them, 
and  that,  of  Itself,  would  tend  to  cause 
persons  to  rely  upon  them ;  and  >vhetber 
it  was  negligence  on  tbe  part  of  defendant 
in  failing  to  see  that  the  rails  were  up  at 
the  place  where  the  deceased  fell  off.  Is  a 
proper  question  for  the  Jury.  What  rela- 
tion existed  between  the  defendant  and 
tbe  owner  of  the  wharf-boat  does  not  ap- 
pear, nor  do  we  think  it  material.  The 
defendant  elected  to  land  its  passengers 
at  this  wharf.  Tbe  deceased  bad  no  choice 
in  selecting  the  place  of  landing,  and  bla 
contract  required  the  defendant  to  fnrnisb 
a  safe  landing  place.  The  defendant,  by 
landing  its  passengers  at  this  place,  made 
the  wbart-boat  a  part  of  its  own  means 
of  landing,  and  is  liable  to  Its  own  pas- 
sengers, tbe  same  as  if  it  bad  owned  the 
wharf-boat.  Such  is  tbe  rule  In  regard  to 
railroad  stations,  and  we  see  no  reason 
why  it  should  not  apply  to  steam-boat 
landings.  Hutch. Carr. §614.  Thereisalso 
evidence  tending  to  show  negligence  in 
not  keeping  up  the  lights  long  enough 
to  enable  the  deceased  to  get  his  goods 
and  bar  tamiture  landed  and  loaded  on 
his  wagon.  There  was  much  conflict  in 
the  evidence  on  these  issues  of  fact,  but  It 
is  not  onr  province  to  find  the  facts.  That 
duty  belongs  to  tbe  Jury.  Tbe  Judgment 
is  reversed,  and  caase  remanded. 
All  concur. 

Rehearing  denied. 


SurrH  T.  Chicago  &  A.  R.  Co. 

(Supreme  Court  of  Misstmri,  DMaUm  No.  t 
Deo.  %i,  1891.) 

CaRRISRS — iKniRtM  TO    PASSBM0SK8 — BVIDBRCa — 

Dborbb  or  CxKi. 

1.  Wliere,  in  s  suit  by  a  passenger  against  a 
railroad  company  for  personal  Injuries,  It  ap* 
pears  tbat  plainUlt  was  told  by  the  porter  of  the 
train  to  go  forward  two  cars  at  tbe  next  station, 
and  that,  after  plaintiff  started  to  go  forward, 
the  train  started.  Jerking  her  off  the  platform, 
such  starting  of  the  train  oonstltates  negligence 
on  the  part  of  defendant. 

i.  The  statement  of  plaintiff's  son,  made  just 
after  his  mother  had  fallen  off,  that  she  Jumped 
off,  is  inadmissible  when  the  boy  denies  making 
tbe  statement,  and  testifies  that  he  did  not  see 
his  mother  fall. 
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8.  An  Instraotion  that  the  law  inpoiea  the 
"utmost"  care  on  a  oommon  carrier  of  passen- 
gers, though  not  the  most  preferable  form,  Is  not 
erroneous,  where  followed  by  an  instruollon  that 
the  carrier  is  not  an  insurer  of  the  safety  of  pas- 
sengers, and  that  negligence  on  its  part  must  be 
shown. 

4.  Where  the  petition  claims  nOO  for  medical 
services  and  debts  contracted  on  account  of  plain- 
tiff's injuries,  bat  there  is  no  evidence  of  the 
amojnt  of  the  physicians'  charges,  nor  a*  to  any 
other  expenses  incurred,  an  instruction  that  in 
assessing  plaintiff's  damages  the  jury  will  con- 
sider her  "expenditure  of  money,  pain,"  etc.. 
Is  erroneous,  and  a  judgment  for  plaintiSwill  be 
reversed. 

Appeal  from  circnit  conrt,  Howard 
coonty;  Q.  H.  Bubckhardt,  Judge. 

iSnit  tor  personal  injorles  by  Qeorgia 
Smith  against  the  ChicaKo  &  Alton  Rail- 
road Company.  Jadgment  (or  plaiutiK. 
Defendant  appeals.    Reversed. 

Geo.  RobertBoa,  (or  appellant.  P.  8. 
Rader  and  T.  8.  Dtnea,  (or  respondent. 

Black,  J.  The  de{endnDt  prosecntes 
this  appeal  from  a  Jadgment  In  (a  vor  of 
tbe  plaintlH,  rendered  In  a  personal  dam- 
age snit.  Pialntifl  is  a  married  woman, 
o(  tbe  age  o(  45  years.  Sbe  and  her  son,- 16 
years  o(  age,  became  passengers  at  Odessa 
(or  Higbee  on  the  de(endant's  morning 
train.  A  hundred  or  more  persons  got  on 
the  train  at  tbe  first-named  plane  (or  an 
intermediate  station,  so  that  the  local 
cars  were  crowded.  Several  witnesses 
testify  that  the  conductor  o(  the  train 
directed  tbe  plaintiff  and  her  son  to  get  in 
a  rear  coach,  designed  (or  through  pas- 
sengers, and  it  Is  an  undisputed  (act  that 
they  took  a  seat  in  the  (root  end  of  tbe 
rear  car.  She  had  in  her  hands  a  long 
paste-board  shoe  box  and  a  small  band- 
satchel,  and  the  boy  had  in  his  care  a 
hand-vallse  and  a  small  paper  box.  The 
conductor  told  the  porter  of  therar  where 
she  would  get  oH,  and  the  porter  had  a 
conversation  with  her  before  she  reached 
Tates,  which  was  the  station  next  west 
u(  Higbee;  but  there  Is  much  conflict  In 
tbe  evidence  as  to  what  he  said  to  her. 
Her  evidence  Is  to  the  following  effect: 
"The  porter  passed  thriiugh  the  car,  and 
stopped  at  tbe  door.  He  and  the  con- 
ductor had  a  conversation.  He  then 
came  to  me  and  said:  'The  next  time  tbe 
train  stups,  that  will  be  at  Yates.  You 
cannot  reach  tbe  platlorm  (rom  this  car. 
Yuu  go  In  the  car  two  cars  ahead  of  this, 
or  you  cannot  get  oat.'  The  porter  gave 
me  that  direction,  and  I  supposed  It  was 
an  order  (rom  the  conductor."  She  says 
she  and  her  son  got  up  and  started  (or- 
ward  as  soon  as  tbe  train  stopped  at 
Yates ;  that  her  son  went  out  on  the  plat- 
form firtit,  and  one  o(  the  two  dours 
closed ;  that  she  opened  It  as  quick  as  she 
could;  that  she  got  out  on  tbe  platform, 
and  ]ust  as  sbe  stepped  on  It  tbe  cur 
started,  and  she  fell  oK  head  foremost. 
She  says,  "I  suppose  it  was  the  jerk  of  the 
cars;"  and  again,  "I  was  Jerked  off,  and 
rolled  down  In  a  ditch."  The  boy  says 
the  porter  told  them  to  go  two  coaches 
ahead  when  they  got  to  Yates.  There  is 
much  evidence  to  tbe  effect  that  the  train 
stopped  at  Yates  but  a  (ew  seconds,  not 
long  enough  to   enable   persons  to  pass 


through  two  coaches,  and  that  plaintiff 
and  her  son  started  forward  an  soon  as 
the  cars  stopped.  The  porter  snys  It  was 
his  doty  to  assist  ladles,  childreo,  and  In- 
firm persons  on  and  oO  the  cars;  tliat  he 
told  plaintiff  tbe  car  she  was  in  would 
not  reach  the  platform  at  Highee,  and  be- 
fore they  r^acbea  that  place  be  would  as- 
sist her  In  going  (orward  twit  coactaea,  so 
that  sbe  could  get  oR  on  the  platform. 
There  is  other  evidence  tending  to  show 
that  the  car  began  to  move  before  sbe  left 
her  seat ;  that  she  was  found  one-fourth 
of  a  mile  beyond  tbe  platform  at  Tates; 
and  that  she  said  she  got  diuy  while  on 
the  platform.  Before  the  accident  she 
was  a  stout  woman,  and  made  a  living 
(or  herseK  and  son  as  a  seamHtress,  earn- 
ing about  f20  per  month.  Tbongb  no 
bones  were  broken,  she  received  several 
wounds,  and  since  that  time  has  not  bad 
the  full  use  o(  one  leg  and  arm,  and  still 
suffers  much,  and  is  able  to  p«rforra  hot 
little  work.    Tbe  verdict  was  for  S^OOO. 

1.  If  the  detendant's  servants  directed 
the  plaintiff  to  move  to  the  third  car  (or- 
ward o(  tbe  one  in  which  she  was  sitting 
as  soon  as  tbe  train  stopped,  and  sbe  un- 
dertook to  obey  the  order,  it  devolved 
upon  her  to  use  ordinary  care  and  dili- 
gence, considering  her  age,  sex,  and  sar- 
roundings.  On  the  other  hand,  it  became 
the  duty  o(  the  defendant  to  stop  the 
train  long  enough  to  enable  her  to  so  to 
the  car  to  which  sbe  had  been  directed, 
by  the  use  of  tbe  care  and  diligence  be- 
fore mentioned;  and  a  failure  on  the  part 
of  defendant  to  stop  the  cars  for  snch  a 
length  ot  time  was  breach  o(  duty  to  her, 
entitling  her  to  recover  damages  for  the 
injuries  occasioned  thereby.  These  prin- 
ciples are  all  embraced  in  the  plaintiff's 
first  and  third  instructions,  and  there 
was  DO  error  in  giving  them.  Indeed, 
they  reqnlrnd  the  jury  to  find  tbe  further 
fact  that  the  defendant's  servant  negli- 
gently put  the  train  in  motion  while  she 
was  on  the  platform,  and  before  slie  could 
get  across  by  the  use  of  ordinary  cars 
and  expedition.  There  is  no  merit  what- 
ever in  the  claim  that  the  verdict  Is  unsup- 
ported by  the  evidence.  It  Is  trne,  there  is 
a  conflict  in  the  evidence,  and  especially 
as  to  the  instruction  of  the  porter;  bat  It 
was  for  the  Jnry  to  settle  this  matter. 
The  six  Instructions  given  at  the  request 
of  the  de(endant  present  most  favorably 
tbe  entire  defense. 

2.  The  fourth  Instrnctlon  given  at  tbe 
request  o(  the  plaintiff  told  tbe  Jnry  that 
the  law  Imposed  upon  a  common  carrier 
o(  passengers  the  ntmost  care  In  carryiag 
them  safely  to  the  place  of  destination, 
and  that  the  absence  o(  the  utmost  care 
constituted  snch  negligence  as  tn  render 
the  carrier  liable  for  all  injuries  reHulting 
to  the  passengers:  the  passenger  being 
free  of  contribotory  negligence.  By  the 
second  instruction  given  at  the  request  o( 
the  defendant  the  court  told  the  Jnry  that 
railroad  companies  were  not  insurers  of 
the  safety  of  passengers,  and  tn  entitle  a 
passenger  to  recover  it  evolved  upon  her 
to  show  that  the  Injury  complained  o( 
was  occasioned  by  the  negligence  of  the 
company  or  its  servants.  The  defendant 
objects  to  tbe  use  of  the  words  "utmost 
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care,"  bat,  vfheu  the  two  inBtructlona  are 
taken  together,  there  is  no  valid  nbjectton 
to  the  plaintiff's  Instractlon.  In  Dongb- 
erty  v.  Rallrond  Co.,  97  Mo.  447,  11  S.  W. 
Rep.  7Sl,  whlnh  was  a  eatt  against  a  street 
railroad,  we  disapproved  an  Instruction 
which  required  of  the  company  the  "exer- 
cise of  the  otniost  human  foresight, 
knovrledge,  skill,  and  care."  This  lan- 
guage, in  the  connection  in  which  it  was 
used  in  that  case,  conveyed  the  meaning 
that  the  carrier  must  use  that  precau- 
tion which  one  would  use  who  knows  be- 
forehand that  the  accident  will  otherwise 
occur.  The  la  w  does  not  requlresuch  fore- 
sight on  the  part  of  the  carrier.  2  Shear. 
&  R.  Neg.  (4th  Ed.)  S  498.  This  court  has 
oo  several  occasions  approved  the  rule 
a»  given  by  Story,  namely,  that  "passen- 
ger carriers  bind  themselves  to  carry  safe- 
ly those  whom  they  take  Into  their 
coaches,  as  far  as  human  care  and  fore- 
sight will  go;  that  Is,  for  the  utmost  care 
and  diligence  of  very  cautious  persons." 
Story,  Bailm.  $  601.  The  care  required  is 
that  care,  prudence,  and  caution  which 
a  very  careful  and  prudent  person  woold 
use  and  exercise  In  a  like  business,  and  un- 
der like  circumstances,  (Gilaon  v.  Balli'oad 
Co.,  76  Mo.  28.');)  or  such  skill,  diligence, 
and  foresight  as  is  exercised  by  a  very 
cautious  person  under  like  circumstances, 
(Furnish  v.  Railroad  Co..  102  Mu.  438, 13 
S.  W.  Rep.  1044: J  or  the  utmost  care  and 
skill  which  prudent  men  are  accustomed  to 
use  under  similar  circumstances,  (Shear. 
&  B.Neg.,4tb  Ed.,  S  406.)  If  parties  would 
use  the  whole  of  some  one  of  these  or  like 
definitions  or  descriptions  of  the  duty  of  a 
carrier  of  passengers.  Instead  of  selecting 
but  a  few  words,  there  would  be  less  diffi- 
culty, and  reversals  prevented.  Taking 
the  two  Instructions  together  In  thin  case, 
we  see  no  error  in  them.  The  undisputed 
evidence  shows  that  the  train  did  not 
stop  long  enough  to  enable  the  plaintiff 
to  go  through  two  cars  to  the  third,  and 
the  real  issue  of  fact  was  as  to  the  in- 
structions given  her  by  the  porter. 

3.  The  next  complaint  is  that  the  court 
erred  in  excluding  evidence  of  the  state- 
ment of  the  boy  to  the  effect  that  bis 
mother  jumped  off  the  train.  It  appears 
the  train  run  on  some  distance,  until  the 
boy's  lamentations  attracted  the  atten- 
tion of  some  of  tlie  passengers.  It  was 
then  stopped,  and  backed  up  to  where 
she  fell  off.  Theconductor  says  the  boy 
then  asked  her  why  she  Jumped  off;  and 
another  person  says  he  asked  the  boy  how 
she  got  off,  and  he  said  she  jumped  off. 
His  evidence  is  that  he  made  no  such 
statement.  He  says  he  gut  across  the 
platform,  and  was  stepping  in  the  doiir 
of  the  second  car,  when  he  missed  his 
mother;  and  that  he  did  not  see  her  fall. 
That  he  then  got  down  on  the  step,  and 
saw  her  on  the  ground  "away  back."  He 
then  commenced  crying.  This  evidence  of 
what  the  boy  said,  it  is  urged,  was  part 
of  the  res  ffestas,  and  therefore  should  not 
have  been  excluded.  The  boy  was  with 
his  mother,  it  is  true,  and  the  statements 
were  quite  clearly  connected  with  the  fact 
at  iHHue,  and  hence  we  have  some  of  the 
elements  of  declarations  constituting  part 
ot  the  res  gestie.    JJea  hey  v.  Railroad  Co., 


97  Mo.  165, 10  S.  W.  Rep.58,  and  cases  cited. 
But  be  says  in  the  most  emphatic  terms 
that  he  did  not  see  his  mother  when  she 
fell,  and  did  not  miss  her  nntll  he  had 
opened  the  second  car-door,  and  this  evi- 
dence seems  to  stand  undisputed.  It  is 
evident  that  if  be  made  the  statements  at 
all,  they  were  mere  conclusions  drawn  by 
the  operation  of  bis  mind,  and  not  the 
spontaneous  exclamations  of  the  real 
cause,  and  we  think  they  were  properly 
excluded.  State  v.  Elkins,  101  Mo.  844, 14 
S.  W.  Rep.  116.  These  alleged  statements 
were  allowed  to  stand  for  the  purpose  of 
nontradicting  his  evidence,  and  for  that 
purpose  were  not  excluded. 

4.  The  instruction  on  the  measure  of 
damages  declares  that,  if  the  Jury  Ond  for 
the  plaintiff,  "  they  will,  in  assessing  her 
damages,  take  into  consideration  her  loss 
of  time,  expenditure  of  money,  pain,  suf- 
fering, and  mental  anguish,  as  well  as  her 
future  state  of  health  and  strength,  re. 
suiting  directly  and  immediately  from  the 
injuries  sustained,  not  exceeding  the  sum 
of  f  10,000."  There  Is  evidence  that  the 
plaintiff  received  the  services  of  three  or 
four  physicians,  and  damages  to  the 
amount  of  9200  are  claimed  In  the  peti- 
tion tor  debts  contracted  for  medical  serv- 
ices; but  there  is  not  a  word  of  evidence 
OS  to  the  amount  of  the  charges  of  these 
physicians,  or  any  one  of  them,  nor  is 
there  any  evidence  as  to  any  other  ex- 
penses incurred.  In  the  case  of  Murray  v. 
Railroad  Co.,  101  Mo.  286, 13  S.  W.  Rep.  817, 
dne  proof  of  the  amount  of  the  surgeon's 
bill  was  made,  and  the  only  omission  was 
as  tu  the  expenses  of  nursing;  the  time 
during  which  nursing  was  required  being 
fixed  by  the  evidence.  We  said  it  might 
be  presumed  that  jurors  were  familiar 
with  the  value  of  such  services,  and,  the 
verdict  being  deemed  moderate  in  amount, 
we  declined  to  reverse  the  judgment  tie- 
cause  of  the  omission.  We  cannot  say  the 
same  of  physician's  services.  The  case  Is 
more  like  that  of  Duke  v.  Railroad  Co.,  90 
Mo.  847,  12  8.  W.  Rep.  636.  If  parties  will 
overlook  evidenceof  expenseslncurred,  and 
yet  Include  such  expenses  In  the  element  of 
damages  to  be  allowed,  they  must  be  pre- 
pared for  a  reversal  of  the  judgment. 
Because  of  this  error  the  judgment  Is  re- 
versed, and  the  cause  remanded  for  new 
trial.    Ail  concur. 

Rehearing  denied. 


CoBN  et  til.  V.  CiTT  OF  Kansas. 

(Supreme  Cottrt  of  MUsovH,  Diviaion  No.  1. 
Deo.  23, 1891.) 

Defectivb  Streets  — Contribdtort  Nboliokncs 
— Deobes  or  Care. 

1.  A  person  who.  In  daylight,  undertakes  to 
pass  by  an  excavation  in  the  middle  of  a  street, 
which  is  perfectly  obvious,  instead  of  ctossIdk 
the  street  ana  tailing  the  other  sidewalk,  which 
is  QDObstructed  and  safe,  is  gniHty  of  contrlbn- 
tory  negligence,  and  cannot  recover  for  injuries 
received  from  falling  into  the  excavation. 

2.  In  a  suit  for  such  Injuries,  it  is  error  tc 
charge  that  plaintiff's  knowledge  of  the  condi- 
tion of  the  street  would  not  prevent  a  recovery, 
if  she  used  such  care  as  "persons  ordinarily  use 
under  like  circumstances. "  The  word  "prudent" 
should  qualify  "persons. " 
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Appeal  from  circuit  conrt,  Buchanan 
county ;  O.  M.  Hpencer,  Judge. 

Action  tor  peraonal  injurlei)  by  Lena 
Cobn  and  her  bneban'l  against  the  city  of 
Kansas.  Judgment  for  plalntltls.  De- 
fendant appeals.    Reversed. 

H.  L.  Yuagerend  W.  S.  CowberdttoTATp- 
pellants.  Sbenyr  A  Bugbee,  for  respond- 
ent. 

Black.  J.  Lena  Cobn  and  herbnsband 
brought  this  suit  against  the  city  of  Kan- 
sas and  the  Qrand-A  venue  Railway  Com- 
pauy  to  recoverdamages  for  injuries  which 
she  received  from  falling  Into  an  excava- 
tion in  a  street,  made  by  the  railway  com- 
pany under  authority  from  the  city.  The 
important  averment  of  the  petition  is  that 
both  defendants  negligently  permitted  the 
excavation  to  remain  in  the  street  with- 
out guard-rails  to  protect  persons  from 
falling  into  it.  The  defendant  dismissed 
as  to  the  railway  company,  and  the  plain- 
tltt  took  a  change  of  venae  to  Buchanan 
county,  where  there  was  a  verdict  and 
Judgment  fur  pialntitt  against  the  city. 

At  the  time  of  the  accident  the  railroad 
company  had  made  an  excaTactiin  on 
Grand  avenue,  a  street  in  the  city  of  Kan- 
sas, for  tbe  purpose  of  placing  thereia  the 
machinery  to  connect  tbe  street  cable  road 
with  the  engine-bonse.  Tbe  excavation 
was  some  SO  or  36  feet  wide,  and  extended 
out  from  tbe  west  side  of  the  street  to  tbe 
middle  thereof,  a  distance  of  some  60  feet. 
There  was  a  space  of  one  or  two  feet  be- 
tween tbe  end  of  tbe  excavation  at  tbe 
middle  of  the  street  and  a  street-railroad 
tracii.  There  was  no  barrieror  other  pro- 
tection at  this  end  of  the  excavation. 
There  was  room  ou  the  east  side  of  tbe 
street  for  wagons  to  pass,  and  the  east 
sidewalk  was  wide,  and  entirely  free  from 
obstrnctlon;  and  this  was  known  to  tbe 
plaintiff,  for  sbe  passed  south  on  that  side- 
walk shortly  before  the  accident.  On  her 
return  she  came  north  on  tbe  west  side- 
walk. Sbe  says  that  sidewalk  was  all  torn 
Dpattheexcavation;  that  she  Went  around 
the  hole  where  the  men  were  digging  in 
tbe  ground;  that  "the  car  came,  then  a 
loaded  wagon  and  a  buggy,  and  they  were 
so  crowded  that  I  was  pushed  In;  that 
was  the  way  I  was  pushed  In.  I  had  no 
place  to  catch  hold  of,  and  there  was  no 
leoi'.e  or  nothing:  and  I  was  thrown  down 
between  the  wagon  and  tbe  buggy,  and 
they  pushed  me  in. "  Again  sbe  says :  "  I  sa  w 
lots  of  people  passing  by,  and  so  I  passed 
by."  That  she  followed  tbe  hole  around. 
On  tbe  part  of  the  defendant  the  evidence 
Is  to  the  effect  that  tbe  west  sidewalk  was 
barricaded;  that  persons  going  on  that 
sidewalk  passed  over  the  street  to  tbe 
east  sidewalk  when  they  came  to  tbe  ex- 
cavation; that  tbe  plaintiff  started 
around,  and  on  her  way  asked  one  of  the 
laborer  II  she  could  go  "by  there,"  and  be 
said,  "  No, "  to  cross  over  to  the  east  side- 
walk :  that  she  went  ahead,  and  the  man 
called  to  her,  saying  tbe  paving  blocks 
were  loose  and  she  might  fall;  that  sbe 
went  on  around  the  eaut  end  of  the  exca- 
vation, between  that  and  the  street-car 
tracks;  that  a  man  with  a  long  plank  on 
bis  shoulder  was  going  south,  followed  by 
a  wagon;  that  this  man  saw  ber,  and 


told  her  to  go  back,  but  she  did  not  obey 
blm ;  that  the  wagon  struck  tbe  plank, 
and  threw  tbe  man,  the  plaintiff,  and  tbe 
plank  Into  tbe  bole,  near  the  nortb-easr 
comer  thereof,  where  it  was  seven  or  eight 
feet  deep;  that  there  were  a  nnmber  of 
men  at  work  in  tbe  excavation,  loading  a 
wagon ;  that  barriers  or  lights  were 
placed  around  the  hole  at  nigbt,  bat  were 
removed  in  the  day-time,  to  enable  tbe 
men  to  work ;  and  that  there  was  no  tem- 
porary sidewalk  around  the  excavation. 
Several  eye-witnesses  testified  to  tbe  fore- 
going facts  on  the  part  of  tbe  defendant. 
The  plaintiff.  In  rebuttal,  testified  that 
she  did  not  have  tbe  alleged  conversation 
with  tbe  laborer,  that  she  did  not  hear 
any  one  call  to  ber,  and  that  she  did  not 
see  a  man  with  a  plank  on  bis  sboaider. 

Back  of  tbe  assigned  errors  Id  exclnding 
certain  deposltiotos  of  physicians,  offered  in 
evideuce  by  the  defendant  to  show  tbe 
nature  and  the  extent  of  the  injaries,  is  the 
question  whether  the  evidence  Is  sufficient 
to  support  any  verdict  in  favor  of  the 
plaintiff.  In  considering  this  question,  we 
must  lay  oat  of  sigbttbe  controverted  evi- 
dence of  tbe  defendant.  We  mast  also  as- 
sume that  the  evidence  produced  by  plain- 
tiff Is  true,  and  give  to  H  every  inference 
favorable  to  her  which  may  be  reasonably 
and  fairly  drawn  therefrom. 

A  person  is  not  boond  to  abandon  the 
use  of  a  highway  open  to  tbe  public  for 
the  simple  reason  that  It  Is  known  to  him 
to  be  out  of  repair,  or  in  a  defective  con- 
dition. The  duty  Is,  however,  imposed 
ui>on  the  traveler  to  use  ordinary  r^are  to 
avoid  tbe  defect;  and  knowledge  on  her 
part  that  the  street  is  oat  of  repair  is  a 
circumstance  to  go  to  the  Jury  In  deter- 
mining the  <]ue6tlon  whether  he  did  une 
such  care.  As  a  general  rule,  such  knoivl- 
edge  does  not,  in  and  of  itself,  constitate 
want  of  due  care.  In  other  words,  knowl- 
edge of  the  defect  Is  not  conclusive  evi- 
dence of  negligence  on  the  part  of  the 
traveler.  Smith  v.  City  of  St.  Joseph,  45 
Mo.  449;  Loewea  v.  City  of  Sedalla,  ft  Mo. 
431;  2Shear.&R.Neg.S876,(4thBd.)  Two 
things  must  concur  to  entitle  the  plain- 
tiff to  recover  in  this  class  of  cases: 
Srst,  there  must  be  a  defect  in  the  road  by 
the  fault  of  the  defendant;  second,  there 
must  be  no  want  of  ordinary  care  on  the 
part  of  tbe  plaintiff  to  avoid  it.  The 
court.  In  the  instructions  given  at  the  re- 
quest of  the  plaintiff,  told  tbe  Jury  that 
The  fact  that  plaintiff  knew  the  condition 
of  the  street  would  not  prevent  a  recov- 
ery, "if  she  used  such  care  In  attempting 
to  pass  along  said  street  as  persons  ordi- 
naril.v  use  under  such  clrcumstant-es. " 
And  In  another  Instruction  given  at  the 
instance  of  the  plaintiff  the  court  said: 
"Ordinary  care  is  Just  sncb  care  as  a  per- 
son should  ordinarily  exercise  under  like 
circumstances. "  Tbe  court  erred  In  both 
of  these  deflnitlons;  lor  ordinary  care  Ir 
that  care  which  a  prudent  person  ordi- 
narily uses  under  like  circumstances, 
which  is  another  and  a  different  thing 
from  such  care  as  persons  ordinarily  use 
under  like  circumstances.  While  in  gen- 
eral It  is  for  the  Jury  to  say  whether  the 
plaintiff  used  ordinary  care,  and  this  ques- 
tion  they  are  to  determine  from   all  the 
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clrcutnatancee,  still  it  often  occara  tbat 
the  coart  may  declare  the  plaiiitifl  want* 
ing  In  doe  care  on  Klven  tacts.  One  who 
attempts  to  cross  over  a  sidewalk  as 
part  of  a  road  known  to  bim  tn  be  dan- 
geroas,  when  the  danfrerous  place  coald 
have  been  easily  avoided,  as  by  passing 
aroand  It  or  taking  another  side  of  the 
road.  Is  wanting  In  due  care;  and  the 
court  may  so  say,  as  a  matter  of  law. 
City  of  Erie  v.  Maglll,  101  Pa.  St.  616; 
Town  of  Oosport  v.  Evans,  112  Ind.  188, 
13  N.  E.  Rep.  256;  City  of  Centralla  v. 
Krouse,  64  III.  10.  In  this  case,  no  want 
of  care  can  be  attached  to  the  city  from 
the  mere  fact  of  the  existence  of  the  exca- 
vation; for  the  city  bad  the  right  to  per- 
mit It  to  be  made,  and  the  work  was 
progressing  with  proper  haste.  The  only 
possible  act  of  negligence  on  the  part  of 
the  city  Is  the  failure  to  have  railings 
along  tho  end  of  the  excavation  nt  the 
middle  of  the  street.  Such  a  railing  was 
not  necessary  to  give  the  plaintiff  warn- 
ing of  the  existence  of  the  excavation; 
for  she  saw  It,  and  therefore  had  full  no- 
tice of  its  existence.  Bot  It  said  there 
shonld  have  been  a  railing  there  to  pre- 
vent persons  from  falling  over.  The  an- 
swer to  this  is  that  It  was  not  a  fit  or 
proper  place  for  persons  to  travel  on 
foot.  The  place  between  the  excavation 
and  the  atreet-car  rail  was  but  one  or  two 
feet  wide,  so  tbat  cars  and  per8r>n8  on 
foot  could  not  pass  at  the  same  time.  To 
have  placed  railings  and  a  foot-path  at 
such  a  place  would  bave  been  to  invite 
persons  Into  danger. 

Bnt,  aside  from  all  this,  the  plalutlB's 
own  evidence  shows  that  the  accident 
occurred  in  broad  daylight.  The  plaintiff 
found  the  west  sidewalk  barricaded; 
saw  this  excavation,  and  men  at  work  In 
it.  She  pasHed  along  the  south  side  of  it, 
to  the  middle  of  tbe  street,  and  Instead  of 
passing  on  to  the  east  sidewalk,  which 
she  knew  was  unobstructed  and  perfectly 
safe,  she  attempted  to  pass  along  the  nar- 
row space  between  the  excavation  and 
tbe  atreet-railroad  track.  Two  ways 
were  open  to  her:  One  from  the  middle 
of  the  street  across  to  the  east  sidewalk, 
which  was  perfectly  safe;  tbe  other  along 
the  excavation  and  railroad  track  in  the 
middle  of  the  street,  which  was  obviously 
unsafe  and  dangerous.  She  knowingly 
chose  the  latter,  and  In  doing  so  she  took 
upon  herself  the  bacards  attending  the  ex- 
periment. On  well-settled  principles  of 
law,  she  has.  no  Just  cause  of  action 
against  the  city,  and  this  Is  manifest  from 
her  own  evidence.  The  Judgment  is  there- 
fore reversed.    All  concur. 

Bebearing  denied. 


Statr  ex  nl.  English  v.  Normilk,  Judge. 

(Supreme  Covrt  of  Mitsourl,  DioMon  No.  2. 
Jan.  12,  lb92. ) 

Crikiiiai.  Law— Change  op  Vesub  —  Sscoxd  In- 
dictment. 
Where,  after  a  change  of  venue  has  been 
taken  In  a  criminal  case,  a  new  indictment  is 
foand  against  defendant  in  the  court  from  which 
the  case  was  taken,  and  thereupon  tbe  court  in 
which  the  case  was  pending  quashes  tbe  first  in- 
dictment, and  defendant  is  rearrested,  a  writ  of 


mandamue  will  not  be  granted  to  compel  the 
original  conrt  to  certify  the  second  indictment  to 
the  court  to  which  tbe  case  was  taken.  Such 
change  of  venue  could  only  be  eSeoted  by  an  ap- 
plication under  the  statute. 

Application  by  Cecil  M.  EnKlisb  for  writ 
of  mandamas  to  compel  Normlle,  Judge 
of  tbe  St.  Louis  criminal  court,  to  certify 
a  certain  Indictment  found  by  the  grand 
Jury  of  St.  Louis  city  to  tbe  circuit  court 
of  St.  Louis  cunnty  for  disposition.  Writ 
dented. 

Zueb  J.  Mimhell,  for  relator.  The  AU 
tornejr  Oeaeral  and  A,  V.  Clover,  lor  re- 
spondent. 

Macfarlanb,  J.  Relator,  Cecil  W.  En- 
glish, petitions  this  court  for  a  writ  of 
tDHodhmua  commanding  the  respondent, 
as  Judge  of  the  St.  Louis  criminal  court, 
to  certify  a  certain  Indictment,  found  by 
the  grand  Jury  of  said  city  against  relat- 
or, to  the  circuit  court  of  St.  Louis  coun- 
ty, for  disposition  in  tbat  court.  Tbe 
petition  shows  that  about  May  IS,  1890, 
an  Indictment  for  murder  in  tbe  first  de- 
gree was  preferred  against  relator  by  a 
grand  Jury  of  tbe  city  of  St.  Louis;  that 
afterwards,  on  tbe  application  of  relator, 
a  change  of  venue  was  granted  him,  and 
tbe  case  removed  to  the  circuit  court  of  St. 
Louis  county.  While  the  case  was  atlll 
pending  In  said  court,  and  on  the  6th  day 
of  October,  1891,  a  grand  Jury  of  the  city 
of  St.  Loula  found  a  new  Indictment 
againat  relator  for  the  same  offense  of 
which  be  was  charged  in  tbe  one  then 
pending.  The  said  circuit  court,  having 
been  informed  of  the  preferment  of  the 
new  Indictment,  qoashed  the  one  pending, 
and  defendant  was  rearrested,  and  held 
under  the  new  one,  and  was  taken  to  tbe 
city  of  St,  Louis  for  trial.  Relator  after- 
wards appeared  in  the  St.  Louis  criminal 
court,  in  which  said  second  indictment 
was  pending,  and,  by  motion,  asked  to 
have  tbe  case  transmitted  to  the  circuit 
conrt  of  St.  Louis  county  for  trial.  This 
motion  was  denied,  and  a  writ  of  manda- 
mus \a  now  prayed  to  require  said  crim- 
inal court  to  send  tbe  case  to  the  said  cir- 
cuit court  for  trial.  Relator  claims  tbe 
right  to  a  trial  In  8t.  Louis  county  under 
this  second  Indictment,  upon  the  ground 
tbat  tbe  prosecution  thereunder  la  for  the 
same  offense  as  tbat  charged  In  the  first, 
and  Is  but  a  continuance  of  the  same  case 
or  prosecntlon  as  that  commenced  under 
the  original  Indictment,  and  tbe  case  hav- 
ing been  removed  to  the  circuit  court  of 
St.  Louis  county  by  change  of  venue  Is 
still  pending  in  that  conrt,  which  alune 
has  Jurisdiction  over  it.  We  are  notable 
to  adopt  that  view  of  the  case.  When  the 
first  Indictment  was  quashed  by  the  cir- 
cuit court  of  St.  Louis  county,  all  jurisdic- 
tion of  that  court  over  the  case  ended.  It 
is  true  the  criminal  prosecution  was  con- 
tinued under  tbe  second  Indictment,  and. 
In  that  sense,  the  case  was  the  same  as 
was  prosecuted  under  the  first,  but  the 
finding  of  a  new  Indictment  did  nut  oper- 
ate aR  an  amendment  of  the  pleadings  of 
the  pending  caHe,  but  was  a  recommence- 
ment of  the  proHecutlon,  which  could  only 
be  done  In  the  court  having  original  Juris- 
diction  of   the  crime.    No  provision    la 
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made  by  statnte  tor  reinvesting  tbe  conrt 
witb  JnrladlctloD  and«r  the  aecund  Indict- 
ment after  the  first  has  been  quaalied. 
The  venue  of  tbe  cause  was  flied  by  tbe 
statute,  and  a  change  of  tbat  venue  could 
only  be  effected  by  a  compliance  with  the 
pruvlsions  of  tbe  statntea  antliorlslnK  a 
change.  In  State  v.  Patterson,  78  Mo.  699. 
tbe  precise  question  was  considered  and 
rnled  adversely  to  tbe  contention  of  re- 
lator. Belator,  to  sustain  tbe  position 
taken  by  bim,  relies  upon  the  cases  of  Ex 
parte  Oay.  98  Mo.  679, 11  S.  W.  Rep.  998, 
and  State  v.  Dangberty,  (Mo.  Sup.)  17  8. 
W.  Rep.  303.  The  only  question  involved  In 
the  first  of  these  cases  was  one  affecting 
tbe  power  and  authority  of  a  special  Judge 
appointed  tt>  try  a  criminal  ease.  It  was 
held  that  the  finding  of  a  new  Indictment 
did  not  oust  the  special  lodge  of  bis  an. 
tbority  to  try  tbe  case.  The  quefltion  of 
tbe  venue  was  not  considered.  In  tbe  sec- 
ond case  tbe  only  qnestioo  before  tbe 
court,  or  considered  by  it,  was  one  affect- 
ing tbe  limitatlona  of  criminal  prosecu- 
tion, and  had  no  bearing  on  tbe  question 
Id  this  case.  Neither  of  these  cases  con- 
llicta  in  tbe  least  with  tbe  Patterson  Case, 
snpra,  wblcb  we  recognise  as  controlling. 
Writ  denied.    All  concur. 


State  v.  Dalh. 

(SiunvRM  Court  o/  JfiMottrl,  DMMon  No.  f. 
Feb.  a,  1893.^ 

Homaiss— iMoicTmirF. 
A  obarga  in  an  Indictment  for  mnrder  In 
tbe  second  degree,  that  defendant  "felouionaly, 
willfully,  deliberately "  killed,  suffloiently 
charge*  tbat  tie  Idlled  "premeditatedly, "  aa  "de- 
liberately" Inolndea  "premeditatedly." 

Appeal  from  circuit  court.  Bay  county; 
Jambs  M.  Sandusky,  Judge. 

Walter  Dale,  indicted  for  murder  in  the 
second  degree,  was  convicted  uf  man- 
slaughter in  the  second  degree,  and  ap- 
peala.    Affirmed. 

C.  T.  Qaner  A  Son  and  J.  L.  Farrtn  & 
Sob,  for  appellant.  Tae  Attomejr  Oenef' 
al,  for  tbe  State. 

Thomas,  J.  Ddendant  was  put  upon  bis 
trial  In  tbe  circuit  court  of  Ray  county  for 
mnrder  of  the  second  degree,  was  found 
guilty  of  manslaughter  of  tbe  second  de* 
gree,  and  sentenced  to  pay  a  fine  of  $1.1<K), 
and  be  appealed.  The  only  siieclflc  ground 
on  which  he  seeks  a  reversal  of  tbe  sen- 
tence lathe  failure  of  tbe  ladlctnient  tu  use 
tbe  word  "  premedltatedly "  in  charging 
the  offense,  tbe  contention  being  tbat  tbo 
use  of  tbis  word  Is  necessary  tu  constitute 
a  good  charge  of  murder  of  tbe  second 
degr«>e.  This  position  is  not  maintainable 
in  this  case,  for  tbe  reason  tbat  tbe  indict- 
ment, while  not  employing  the  word  "  pre- 
medltatedly."  uses  tquivalent  words.  It 
ciiarges  tbat  defendant  "feloniously,  will- 
fully,  deliberately,  and  of  his  malice  afore- 
thought"  struck  Charles  Bnrgess  witb  a 
billiard  ball,  and  thereby  killed  him.  Tbe 
word  "deliberately,"  which  is  here  used, 
is  a  generic  term.  Including  "premedltated- 
ly." When  a  man  kills  Mnother  premedl- 
tatedly be  thinks  of  killing  beforehand. 
When  a  man  dellberat<>ly  kills  another  he 
does  it  la  cold  blood,  witb  a  formed  design 


to  take  life,  uninfluenced  by  any  passion 
or  excitement  of  mind  recognised  by  law. 
Hence  It  is  manifest  tbat  "deliberately" 
logically  contains  In  It  ail  that  is  meant 
by  "premedltatedly,"  and  more.  But 
"premedltatedly"  is  also  contained  in  the 
phrase" malice aforetbougbt:"  the  latter 
words  being  held  to  mean  malice  and  pre- 
meditation. State  V.  Thomas,  78  Mo.  325; 
State  V.  Lowe.  98  Mo.  647.  6  S.  W.  Bep.  8S9. 
No  error  appearing  of  record,  and  the  pun- 
Istamnnt  Inflicted  on  defendant  being  very 
moderate  indeed,  tbe  judgment  is  affirmed. 
All  concur. 


Statr  v.  Roobrs. 

(Supreme  Court  of  Mlggovri,  DtoitUm  No.  S. 
Feb.  a,  1898.) 

Dsriuso  Femals  Bebtaxt— Evinxiroa. 

1.  On  a  prosecution  under  Bev.  St.  188B,  | 
8487,  making  It  an  offense  for  an  employer  to 
defile  a  girl  under  18  years  of  age  while  In  his 
employ,  defendant  cannot  show  that  the  girl  left 
his  employ  because  he  intercepted  her  in  fnlfill- 
ing  an  iliioit  engagement  with  another  man, 
since  ttie  aot  of  defiltuneat  constitntes  tbe  oriine, 
without  xefareaoe  to  the  girl's  character  or  oon- 
sent. 

3.  In  such  prosecution,  evidence  of  niecillo 
immoral  acts  on  tbe  part  of  the  girl  is  Inadmissi- 
ble for  the  pnrpose  of  impeacning  her  credi- 
bUity. 

8.  Where  It  i*  shown  tlist  defendant,  on  be- 
ing charged  by  tbe  girl'a  fatbw  witb  defiling 
hary  said,  "Drop  It,  aaa  don't  say  any  mora  aboat 
It,  '*  it  is  legitimate  for  the  prosecuting  attorney 
to  criticise  this  language  In  nis  argument  to  the 
Jury,  and  to  argue  tbat  It  was  an  admission  of 
the  crime. 

Apiieal  from  cirenit  conrt,  Jasper  coan- 
ty;  M.  Q.  MctiBKOOR,  Judge. 

Silas  Rogers  appeals  from  a  conviction 
of  defiling  a  girl  under  18  years  of  ace 
while  under  his  care  aa  a  servant.  Af- 
firmed. 

Havghavrout  A  Shannon,  for  appellant. 
John  M.  Wood,  Atty.  Gen.,  for  tbe  State. 

Maofarlanr,  .T.  Defendant  waa  con- 
victed In  tbeclrcuit  court  of  Jasper  county 
of  defiling  Catherine  Shoey,  a  female  un- 
der the  age  of  18  years,  while  under  bis 
care  and  protection  as  a  domestic  serv- 
ant. Tbe  evidence  shows  tbat  tbe  girl 
was  employed  by  defendant  on  Saturday 
morning,  July  12, 1890.  Sbe  testified  that 
on  tbe  Friday  night  following  be  commit- 
ted tbe  criminal  act.  Sbe  returned  tu  ber 
father's  home  the  next  night.  Sbe  stated, 
on  cross-examination,  as  a  reason  for  re- 
turning home,  tbat  defendant  had  made 
a  second  assault  upon  her  tbat  evening. 
Delendant  railed  witneHses,  by  whom 
be  undertook  to  prove,  in  explanation  of 
the  return  of  complaining  witness  to  tbe 
home  of  ber  parents,  that  defendant  bad 
intercepted  her  on  that  night,  In  the  fnl- 
flUment  of  an  Illicit  engagement  witb  an- 
other man.  Be  also  undertook  to  Im- 
peacb  tbe  credibility  of  thin  witness  by 
proof  o!  opecinc  and  Independent  criminal 
acts.  The  court  excluded  all  tbis  evidence, 
and  its  action  In  so  doing  Is  tbe  cblef 
ground  of  complaint, 

1.  The  criminality  of  the  act  of  which  de- 
fendant was  accuaed  did  not  depend  upon 
the  character  or  reputation  of  tbe  female 
defiled,  as  Is  tbe  case  under  section  &4S6,  in 
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a  jiruHecutlon  for  seduction;  nordocs  It  de- 
pend upon  the  want  of  consent  (in  tlie  part 
of  the  Kirl  to  the  act  ot  defilement,  as  In 
CHRP  ot  rape.  Rpv.  St.  1H80,  §  3487 ;  state 
V.  Wllloujchby.  76  Mo.  216.  The  purpose 
ot  the  law  was  to  prevent  KuardlanR,  em- 
ployers, and  others  occupying  confiden- 
tial relations  to  girls  of  tender  years  (roin 
abusintr  such  confidence.  The  crime  con- 
sistH  In  the  act  uf  defilement.  Neither  a 
subaequejit  enftaKement  to  meet  another 
person  for  Illicit  purposes,  nor  going  home 
at  night  because  detected  therein,  or  for 
'whatever  cause,  was  a  defense  to,  or  ex- 
cuse tor,  the  comraisnion  of  the  offense 
with  which  defendant  was  charged. 
Tlicfie  were  merely  collateral  and  inimu- 
terlal  issues,  introduced  Into  the  case  by 
d^endant  in  cruss-examinati'in  of  the  wtt- 
ueHS.  and  npun  them  her  testimony  could 
not  be  Rontradicted.  Wbart.  Crim.  £v. 
8  4K4. 

2.  Neither  was  evidence  of  specific  and 
independent  immoral  acts  admissible  for 
the  purpose  of  Impeaching  her  credibility 
as  a  witness.  "Only  evidence  of  general 
rharacter,  regarding  veracity  or  moral- 
ity, is  allowed  for  that  purpose;  and  spe- 
c]0c  charges  cannot  be  preferred,  as  the 
witness  is  not  presumed  to  be  prepared 
tcrepeal  such  attacks.  "  Seymour  v.  Far- 
rell,  51  Mo.  97;  State  v.  Grant,  76  Mo.  286. 

3.  Soon  After  the  alleged  act  of  defile- 
ment the  father  of  the  girl  accused  defend- 
ant ot  Its  commission.  Dett.'ndant  at  the 
time  made  no  direct  and  positive  denial. 
On  t he clia rge being repea ted .  defendan  t  a u- 
swered  :  "  Drop  it,  and  don'tsay  any  more 
about  it."  We  think  it  entirely  legitimate 
for  the  prosecuting  attorney  to  criticise 
thia  languageund  conduct  in  hisargument 
to  the  jury.  When  one  accused  of  cri.Tie 
wholly  or  partially  admits  the  truth  of  the 
cliarge,  then  both  the  accusation  and  the 
reply  are  competent  evidence.  Whart. 
Criin.  Ev.  g  679,  and  note;  Com.  v.  Brown, 
121  .Mass.  69.  The  answer  and  ooudnct  of 
defendant  might  well  have  been  con- 
strued into  an  ndinlssion  of  the  chargo, 
anr)  any  argument  legitimately  drawn 
therefrom  could,  with  entire  propriety, 
have  been  made  tothejnry.  Tl)e  objec- 
tion of  misconduct  on  tiie  part  of  the  at- 
torney for  the  state,  in  making  such  argu- 
ment, was  properly  overruled.  These 
are  the  points  insisted  upon  by  defend- 
ant's counsel  for  reversal,  none  ot  which, 
we  think,  were  well  taken.  An  examina- 
tion of  the  wliole record  discloses  noerror. 

Judgment  afUnned.    All  concur. 


Hamii.tox  v.  Rich  Hill  Coal  Min.  Co. 

ISupreme  Court  nf  Miggonri,  DivUkm  No.  1. 
Feb.  8, 1892.) 

Master  and  Sbkvant— Dbfsctivb  Appuance* — 
Faii.drk  to  Block  Railroad  Track— Evidbncb 

— WiTKXSS. 

1.  Here  knowledRO  by  a  servant  that  an  ap- 
pliance furnished  by  tbe  master  is  defective,  and 
tbat  risk  is  incurred  in  its  use.  will  not,  as  a 
matter  of  law,  defeat  his  right  to  recover  for  in- 
juries resulting  f/om  the  defect,  where  the  danger 
Is  not  such  as  to  threaten  immediate  injury,  or 
where  a  prudent  man  may  i-easonably  suppose  the 
sppliance  may  be  eafely  used  by  the  exercise  of 
eaution:  and  It  is  generally  a  question  for  the 
Jury    whether    the   surroundin^f    circumstances 
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made  it  contributory  negligenco  for  tbo  servant 
to  continun  using  the  appliance. 

2.  Whether  or  not  a  servant  of  a  railroad 
company  was  guilty  of  negligence  in  standing  on 
the  rails  of  the  track  in  attempting  to  couple  a 
moving  to  a  stationary  car  is  a  question  for  the 
Jury. 

8.  In  an  action  against  the  operator  of  a  rail- 
road by  a  servant,  for  injuries  sustained  by  rea- 
son of  an  unbloi'ked  switch  while  attempting  to 
couple  cars,  defendant  cannot,  on  cross  examina- 
tion of  a  witness,  ask  him  whether  it  is  negli- 
gent for  a  person  who  has  businoss  to  attend  to 
on  a  railroad  track  to  be  standing  on  tbe  rails 
immediately  in  front  of  a  moving  car,  since  it  is 
for  the  Jury  to  aay  whether  such  fact  ooostltutes 
negligence. 

4.  In  such  action,  a'here  defendant's  super- 
intendent, on  bein?  examined  as  a  witness  for 
defendant,  has  testided  that  he  never  gave  plain- 
tiff »n  order  to  couple  cars,  he  may,  on  crosa- 
examiuation,  for  tbe  purpose  of  laying  a  foanda- 
tion  to  impeach  bis  testimony,  be  asked  whether 
he  did  not,  after  the  accident,  state  to  plaintifl 
that  he  gave  the  order. 

6.  Whether  or  not  a  coal  company  operating 
a  spur  railroad  and  switching  tracks  at  its  coal- 
mines was  negligent  in  failing  to  block  the  rails 
is  a  question  for  tbe  jury. 

6.  The  refusal  of  tbe  court  to  allow  a  wit- 
ness to  testify  on  a  certain  matter  is  harmless 
error,  where  the  witness  is  subsequently  fully 
interrogated  as  to  the  same  matter  by  tbe  party 
objectins. 

7.  Where  witnesses  are  introduced,  In  an 
action  against  a  coal  company  operating  a  rail- 
road at  its  mines  forinjuries  sustained  by  a  serv- 
ant by  having  his  foot  caught  in  an  unblocked 
switch,  for  tbe  purpose  of  showing  that  it  was 
negligence  not  to  block  the  switch,  they  may, 
to  show  their  experienue  as  railroad  men,  testify 
that  switches  were  blocked,  before  and  after  the 
accident,  in  certain  railroad  yards  where  they 
worked. 

8.  It  is  no  objection  to  such  testimony  tbat 
the  witnesses  acquired  their  experience  at  ordi- 
nary railroad  yards,  and  not  at  switch  tracks 
around  coal-shalts  where  defendant's  tracks  are 
constructed  and  used  for  the  purpose  of  handling 
ordinary  railroad  cars  thereon,  since  defendant, 
In  such  case,  is  under  the  same  obligation  as 
railroad  companies  to  make  their  tracks  and 
switches  reasonably  safe. 

Sbekwooo,  C.  J.,  dissenting. 

Appeal  from  circuit  court,  Batea  county; 
D.  A.  Dk  Aumond,  Judge. 

Action  by  John  Hamilton  against  the 
Rich  Hill  Coai-Mlning  Company  for  per- 
sonal injuries.  Judgment  for  plaintiff. 
Defendant  appeals.    Altirmed. 

Thos.  J.  Smith  and  P.  H.  Holconib, 
for  appellant.  Jas.  T.  liurnej'  and  R.  T. 
Railey,  for  respondent. 

Black,  J.  A  coal-car  ran  over  the  plain- 
tiff's leg,  crushing  It  so  that  It  had  to  to 
be  am))utated  above  tbe  knee;  and  tills  Is 
a  suit  to  recover  damages  for  the  injuries 
thus  sustained.  The  trial  trial  resulted  in 
a  verdict  and  judgment  for  plaintiff  for 
fS.OOll. 

The  defendant  owned  and  operated  a 
spur  railroad  track,  extending  from  the 
Missouri  Pacific  Railroad  went,  about 
one-fourth  of  a  mile,  to  a  switch.  From 
this  point  there  were  two  tracks  extend- 
ing west  on  a  curve  and  on  an  up-grade 
some  four  or  five  hundred  feet  to  defend- 
ant's coal-shalt  No.  6,  and  thence  on  to 
the  west.  There  were  no  blocks  between 
tbe  rails  of  these  two  tracks  w^bere  thfy 
came  together  at  thesw  Itch.  The  plaintiff 
was  in   the  employ  of  the  defendant  from 
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May  15, 1887,  until  the  2Sth  of  the  follow- 
log;  September.  Previous  to  IiiIh  employ- 
ment he  had  been  a  farmer,  and  had  no 
experience  in  mining  or  In  handlinj;  earx, 
and  tills  fact  was  known  and  understood 
by  defendant's  representatives  wlio  em* 
ploj'cd  hiin  and  under  whom  he  worked. 
He  was  amployed  as  a  coal-trimmer,  that 
is  to  say,  to  level  up  the  coal  when 
dropped  into  the  cars,  move  the  cars  from 
the  chnte  wlien  loaded,  and  move  empty 
cars  to  the  chute.  He  acted  in  this  capac- 
ity as  an  assistant  for  a  Mr.  Cash  up  to 
three  or  lour  days  before  the  accident. 
These  duties  did  not  require  him  to  cotaple 
cars.  Reavely  was  the  superintendent  of 
the  mines,  and  In  his  abxence  the  men  at 
this  shaft  were  under  the  direction  of 
Thomas  Graham,  welgh-master,  and 
John  Graham,  pit-hoss.  Three  or  four 
days  before  the  accident  John  Graham  di- 
rected Cash  to  go  to  the  pit,  leavinK  the 
handling  of  the  cars  in  the  hands  of  the 
plaintiff.  Up  says  John  Graham  told  him 
to  trim  the  cars,  and  couple  all  that  be 
could,  conveniently,  and  that  this  order 
was  repeated  on  the  morning  of  the  day 
of  the  accident.  He  nays  he  loaded  one 
car,  and  let  it  down  the  grade  so  that  the 
rear  end  stood  at  or  over  the  switch.  He 
then  loaded  another  car,  and  let  it  down 
by  applying  the  brake.  Before  reaching 
the  car  standing  at  the  switch  he  got  off, 
went  forward  to  the  other  car,  and,  us 
the  approaching  car  cameup,  he  atteraped 
to  couple  it  to  the  standing  car;  that  the 
heel  of  his  shoe  caught  In  the  nnblocked 
rails  and  threw  him  down,  and  the  car 
ran  over  his  leg,  lufllcllng  the  injuries  be- 
fore mentioned.  Beavely  and  the  two 
Grahams  say  they  did  not  direct  the  plain- 
tiff to  couple  the  cars;  that  it  was  the 
duty  of  the  trainmen  to  perform  this 
work.  The  trainmen  were  also  In  the  em- 
ploy of  the  defendant.  There  is  much  evi- 
dence to  the  effect  that  it  Is  unsafe  and 
dangerous  to  leave  these  converging  rails 
unblocked,  and  there  is  evidence  tending 
to  show  that,  In  general,  they  are  not 
blocked  at  coalmines.  There  is  also  evi- 
dence ti>  the  effect  that  plaintiff,  by  reason 
of  his  Inexperience,  did  not  know  that  un- 
blocked rails  were  dangerous.  Indeed, 
there  Is  evidence  that  he  did  not  know 
that  they  were  not  blocked. 

1.  On  the  cross-examlnatlim  of  McAiis- 
ter,  a  witness  for  the  plaintiff,  the  defend- 
ant asked  a  question  calling  for  the  o|iln- 
lon  of  the  witness  as  to  whether  a  track 
would  be  reasonably  safe,  where  the 
switches  are  not  blocked,  to  an  employe 
not  required  to  couple  cars.  To  this  ques- 
tion the  court  sustained  plaintiff's  objec- 
tion. We  do  not  see  what  such  an  exami- 
nation had  to  do  with  this  case.  The 
plaintiff's  case  Is  founded  on  the  averment 
that  it  became  and  was  his  duty  to  coup- 
le the  cars,  because  he  had  been  directed 
so  to  do  by  the  defendant.  Whether  the 
track  would  be  safe  to  one  not  engaged  In 
coupling  cars,  though  not  blocked,  was 
not  an  Issuv  to  he  tried.  But  be  this  as  it 
may,  the  witness  was  subsequently  inter- 
rogated by  defendant  to  the  fullest  extent 
on  this  matter.  The  defendant  has, 
therefore,  no  ground  for  complaint, 
*i>ough  the  court  may  have  Improperly 


sustained   the  objection  as  it  whh  asked 
In  the  first  instance. 

2.  Preston  and  Hickman,  witneases  tor 
theplaintiff.were  called,  as  experienced  rail- 
road men,  to  show  the  necessity  and  ad- 
vantage of  blocks.  Among  other  things, 
they  testified  that  tracks  had  been  blocked 
before  and  after  this  accident,  in  certain 
railroad  yards  where  they  had  worke<l. 
To  nil  this  evidence  the  plaintiff  objected. 
This  evidence  was  not  offered,  an  defend- 
ant seems  to  suppose,  for  the  parpoaeol 
showing  improvements  made  by  other 
railroad  companies  since  the  date  of  the 
accident.  It  was  offered  to  show  the  ex- 
tent of  the  knowledge  and  experience  of 
the  witnesses.  Tlie  value  of  their  evidonce 
depended  much  upon  their  experience  io 
railroad  work.  Now  it  was  wbblly  Im- 
mnterial  whether  that  knowledge  and  ex- 
perience was  acquired  before  or  after  the 
accld'mt  in  question,  and  it  was  prttper  to 
show  the  extent  of  their  experience.  For 
this  purpose  the  evidence  was  offered,  and 
pr«)perly  received.  Nor  is  it  any  valid  ob- 
jection to  their  evidence  that  they  acquired 
their  experience  from  work  at  ordinary 
railroad  yards,  and  not  at  swltcti  tracks 
abont  coal-shafts.  The  defendant's  rail- 
road was  constructed  and  used  fur  the 
purpose  of  bandlingordinary  railroad  cars 
thereon,  so  that  it  is  wholly  Immaterial 
where  or  at  what  kind  of  yards  or  switch- 
ing grounds thesewitnpsaesobtained  their 
knowledge  and  experience.  If  coal  com- 
panies undertake  to  run  railroads  they 
are  nuder  tbeHamepbllgationsaa  railroad 
companies  to  see  that  the  tracks  and 
switches  are  made  reasonably  safe.  The 
extent  and  character  of  the  use  to  which 
the  particular  track  is  put  is  a  matter  for 
the  Jury  to  consider,  but  that  does  not 
affect  the  question  in  hand. 

3.  On  the  cross-examination  uf  McAlia- 
ter  the  defendant  asked  this  question:  "I 
will  get  you  to  state  whether  it  In  negli- 
gence in  any  pen>on  who  has  boslncss  to 
attend  to  on  a  railroad  track  ti>  t>e  stand- 
ing upon  tiie  rails  of  a  truck  immediately 
in  front  of  a  moving  car?  "  The  coart  did 
not  err  In  sustaining  the  objection  there- 
to. Whetiier  the  plaintiff  was  standing 
on  the  rails,  and  whether  that  was  a  prop- 
er place  for  him  to  stand  when  abont  to 
couple  an  approaching  car,  were  proper 
subjects  of  inquiry;  but  whether  thene 
facts  constituted  negligence  on  his  part 
was  a  question  for  the  jury  to  deride. 
The  cases  cited  where  persnns  were  stand- 
ing on  the  track  of  a  railroad,  having  no 
right  to  be  there,  have  no  application  to 
this  case.  It  was  for  the  jury,  and  not 
the  witness,  to  determine  the  ultimate 
question  of  contributory  negligence. 

4.  Mr.  Reavely,  the  defendant's  superin- 
tendent, testified  that  be  nevergave  plain- 
tiff an  order  to  couple  cars,  and  that  be 
gave  uo  one  anj'  authority  to  make  sacb 
an  order.  On  cross-examination  by  plain- 
tiff he  said  he  had  a  converKatlon  with 
plaintiff  after  the  accident,  in  which  plain- 
tiff blamed  him  for  it.  Being  asked  if  be 
did  not  then  say,  "John,  I  did  give  the 
order,  but  I  did  not  mean  It  to  be  a  per- 
manent order?"  he  said,  "I  did  not."  The 
point  made  that  this  croRS-examinatioo 
was    error,   because    the    plalatllt   reiied- 
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nlune,  upon  an  order  from  John  Graham 
directing  him  to  couple  the  cars.  Is  not 
well  taken.  The  ayerment  of  the  petition 
Is  that  the  defendant,  not  Graham,  direct- 
ed him  to  couple  the  cars;  proof  that  any 
authorized  agent  gave  the  order  would 
Hustaln  this  averment.  The  witneBS  had 
testified  that  he  did  not  order  the  oiain- 
titf  to  couple  the  cars,  and  the  purpose  of 
tbe  crosB-exaininatton  was  to  lay  a  foun- 
dation for  impeaching  his  evidence  by 
showing  contrary  stutements  made  out 
of  court.  Such  Impeaching  erideuce  was 
produced  by  the  plaintiff  Inter  in  the  case. 

5.  The  trial  court  gave  a  number  of  in- 
structions at  the  request  of  the  plaintiff, 
and  a  numberat  the  request  of  the  defend- 
ant, us  asked,  and  others  in  a  modified 
furm.  Those  instructions  are  unneceHsarl- 
ly  long, and  cover  some  six  or  seven  pages 
of  the  printed  record,  and  numerous  ob- 
jections are  lodged  againHt  them.  It  is 
out  of  all  reason  to  expect  this  court  to 
Incumber  its  reports  with  such  matter. 
We  shall  therefore  speak  of  the  controlling 
issues  of  fact  and  law  In  the  case.  From 
the  statement  before  made  it  will  be  seen 
that  there  was  an  issue  of  fact  as  to 
whether  it  was  a  part  of  defendant's 
work  to  couple  the  cars.  That  this  was 
not  a  part  of  his  work  until  three  or  four 
days  before  the  accident  is  conceded  on  all 
bands;  liut  there  is  evidence  that  tbe  pit- 
boss  directed  him  to  couple  the  cars  a  tew 
days  before  and  on  the  day  of  the  acci- 
dent, and  there  is  evidence  tliat  no  such 
order  was  given.  The  instructions  for  the 
plaintin  required  the  Jury  to  find  that  the 
plaintiff  was  acting  in  the  line  of  his  duty 
when  injured ;  and  those  given  at  there- 
quest  of  the  defendant,  or  by  tbe  conrt, 
told  the  jury  that,  before  they  could  find 
for  the  plaintiff,  they  must  believe  some 
autboriiRd  agent  of  thedefendant  directed 
him  to  couple  the  cars.  This  Issue  of  fact 
was  therefore  fairly  submitted  to  the  jury, 
and  needs  no  further  consideration. 

6.  That  the  defendant  owned  and  oper- 
ated this  spur  railroad  with  its  attached 
switches  Is  an  admitted  fact.  It  is  also 
conceiled  in  the  evidence,  and  the  Jury 
must  have  found,  that  the  rails  of  the  two 
tracks  were  not  blocked  where  they  came 
together  at  the  switch.  Tbe  defect  In  this 
respect,  It  a  delect  it  was,  was  one  in  the 
original  ctmstruction  of  the  road.  No 
principle  of  law  la  better  eatublisbed  than 
this,  that  It  is  tbe  duty  of  the  master  to 
use  all  reasonable  care  and  caution  in  con- 
structing and  procuring  instrumentalities, 
machinery,  and  appliances  with  which  tbe 
servant  is  to  perform  the  work  assigned 
to  liim.  The  care  required  must  depend 
upon  the  danger  to  be  reasonably  appre- 
hended from  the  use  of' the  appliance  for 
the  purpose  tor  which  it  Is  designeil.  For 
a  failure  to  perform  this  duty,  resulting  In 
an  Injury  to  the  servant,  tlie  master  is  lia- 
ble; and  this  principle  of  low  is  not  to  l>e 
whittled  away  by  refined  exceptions.  In 
Hnbn  v.  Railroad  Co.,  91!  Mo.  440,  4  8.  W. 
Kep.  937,  we  held  that  the  question 
whether  a  failure  to  block  guard-rails  was 
negligence  on  the  part  of  the  defendant 
was  a  question  of  fact  for  the  jury  to  de- 
termine. There  is  this  difference  between 
that  case  and  this  one:     There  tbe  acci 


dpnt  occurred  In  the  yards  of  a  railroad 
company  ;  here  it  occurred  on  the  switch- 
ing grounds  of  a  coal  company  operating 
a  railroad.  Tbe  uses  to  which  this  road 
was  put,  and  the  extent  of  tbe  use,  was  a 
proper  matter  tor  tbe  Jury  to  consider; 
but  in  this,  as  In  that,  case,  It  was  for  tlie 
Jury  to  say  whether  the  defendant  used 
reasonable  care  and  caution  in  the  con- 
struction of  the  road,  and  whether  a  fall- 
nre  to  block  the  rails  constituted  a  want 
of  that  care.  Under  the  instructions  giv- 
en at  the  request  of  the  plaintiff,  the  Jury 
must  have  found  that  a  failure  to  block 
the  rails  rendered  It  unsafe  and  dangerous 
for  the  employes  engaged  in  coupling  cars; 
while  those  given  at  the  request  of  tho  de- 
fendant declared  that  if  the  track  was  so 
constructed  as  to  lie  reasonably  safe  for 
the  employes,  considering  the  character  of 
the  ruad,and  tbe  amount  of  business  done 
thereon,  tben  tbe  plaintiff  could  not  recov- 
er, though  tbe  track  would  have  been 
safer  iiad  tlie  space  between  the  rails  been 
tilocked.  And  in  another  instruction  the 
court  told  the  Jury  that  plaintiff  could  not 
recover  "if  tiin  switch-rails  of  the  railroad 
traik  at  the  place  of  the  accident,  as  con- 
structed and  malntaineil.  were  reasonably 
safe  for  defendant's  employes  while  In  tbe 
careful  discharge  of  the  duties  required  of 
them."  These  iuHtructions  are  consistent, 
and  fairly  presented  the  Issue. 

7.  Tbe  plaintiff's  third  instruction  is  In 
these  words:  "if  the  Jury  believes,  from 
the  evidence,  that  plaintiff  was  Injured  by 
reason  and  on  account  of  the  failure  to 
block  the  space  between  the  switch-rail 
and  the  track-rail,  mentioned  in  evidence, 
and  that  the  spare  between  said  rails 
where  he  was  injured  was  unsafe  and 
dangerous  for  plaintiff,  and  others  in  de- 
fendant's employ,  to  work  In  and  al)uut 
same,  then  plaintiff's  right  of  recovery  here- 
in will  not  be  defeated  by  knowledge  on  his 
part,  if  he  had  knowledge,  of  tbe  condition 
thereof.  If  it  was  not  so  dangerous  as  to 
threaten  immediate  Injury,  or  if  be  might 
reasonably  have  supposed  tbatheconid 
safely  work  about  it,  by  the  use  of  care 
and  caution,  and  if  he  did  use  all  the  care 
incident  to  the  condition  In  which  he  was 
placed."  From  plaintiff's  evidence,  which 
stands  undisputed  and  unquestioned.  It 
appears  he  was  inexperienced  in  coupling 
cars,  and  this  the  defendant  well  knew. 
It  is  therefore  more  than  probable  that 
tbe  jury  found  he  did  not  know  the  rails 
were  unblocked,  or  was  not  aware  of  tbe 
danger  arising  from  tbe  want  of  blocks; 
for  Keveral  of  tlie  instructions  given  at  tbe 
request  of  plaintiff  include  a  finding  upon 
these  matters.  But  in  view  of  tlie  instruc- 
tion Just  quoted  we  must  assume  that  he 
knew  tbe  rails  were  not  blocked.  Does 
this  single  fact  defeat  his  action?  We 
hold  It  does  not.  Where  a  servant,  it 
has  been  broadly  stated,  continues  in  the 
employ  men  t  after  kuowledgeof  a  defect  in 
the  appliance,  he  thcreliy  waives  all  objec- 
tions to  such  defective  instrumentality, 
and  takes  upon  himself  all*  the  risks. 
Such  a  doctrine  makes  it  tbe  duty  of  the 
servant  to  abandon  his  contract  of  em- 
ployment because  of  a  breach  of  duty  on 
the  part  of  the  master,  and  is  unjust  and 
unreasonable.    Hence    It  has   been    very 
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much  niodiHed  tn  many  JniiRUlrtionn.  A 
like  question  arose  In  tl»e  Hiihn  <'nRe,  be- 
fore mentioned,  wliere  anciBpluyeof  the 
company  was  injured  by  reason  uf  an  nn- 
blocked  Kuarcl-rail.  and  a  like  question 
arose  again  In  Soeder  v.  Railroad  Co.,  100 
Mo.  (i73,  13  S.  W.  Rep.  714.  These  coses 
hold  that  mere  knowledge  of  a  defect  in  a 
railroad  trock  will  not.  as  a  mutter  of 
law, defeat thesorvant's  action  forinjnriee 
arisiiif;  from  such  defect.  Mere  knowledge 
tliat  the  appliance  is  defective,  and  'that 
risk  Is  Incurred  in  Its  use,  will  not,  as  a 
matter  «)f  law,  defeat  the  servant's  action, 
where  the  danger  Is  not  such  as  to  threat- 
en Immediate  Injury,  or  where  It  fs  rea- 
sonable to  Bnppose  the  appliance  may  be 
safely  used  by  the  use  of  care  and  cantioo. 
The  snme  principle  hud  liecn  before  as- 
serted by  this  and  other  courts,  as  will  be 
seen  by  the  anthoritles  cited  in  the  Hulin 
Case,  namely,  Stoddard  v.  Railroad  Co., 
<55  Mo.  514;  Devlin  v.  Rallrond  Co.,  87  Mo. 
645;  Snow  v.  Railroad  Co.,  8  Allen,  441; 
Patterson  v.  Railroad  Co.,  76  Pa.  St.  3S9; 
Railroad  Co.  v.Oieden,  3  Colo.  500;  Lasure 
V.  Manufacturins  Co,,  18  S.  C.  276:  Perlaro 
▼.  Railroad  Co.,  H5  Iowa,  3-je,  7  N.  W.  Rep. 
627;  Hawley  v.  Railroad  Co..  82  N.  Y.  370. 
To  these  may  be  added  Railroad  Co.  v. 
Mares,  123  U.S.  710,  8  Sop.  Ct.  Rep.  821. 
That,  It  is  true,  was  a  case  where  tlie 
servant  sned  for  Injuries  received  by  the 
negligence  of  an  incompetent  co-servant; 
bnt  the  effect  of  coutinuing  the  service 
after  knowledge  of  snch  Incompetency  of 
the  co-servant  la  determined  by  sutjstan- 
tlally  the  same  rules  as  Id  those  cases 
where  tiie  servant  continues  the  service 
after  knowledge  of  the  danger  arising 
from  a  known  defective  appliance.  The 
question  whether  continuing  In  the  serv- 
ice after  knowledge  of  danj^er  arising 
from  a  defective  apiillance,  will  defeat  the 
servant's  actions,  is  properly  a  qneiition 
of  contributory  negligence,  as  the  authori- 
ties before  cited  well  show,  and  la  to  be 
determined  by  rules  applicable  in  such 
cases.  In  some  cases  It  will  be  a  ques- 
tion of  law  npon  given  facts  In  other 
cases,  and  generally,  it  will  be  a  question 
for  the  Jurj'  under  all  the  circnmstancep. 
Tills  subject  is  treated  with  care  and 
much  cniidor  In  the  recent  edition  of 
Shearman  and  Redfleld  on  Negligence,  it 
la  there  stated,  as  a  result  of  the  better 
cases:  "The  true  rule,  as  nearly  as  It 
can  be  stated,  is  that  a  servant  cannot 
rtH.'over  against  his  master  for  an  injury 
Boffered  through  expoRure  to'dunger  from 
defects  of  which  he  had  notice,  if.  under  all 
the  circumstances,  a  servant  of  ordinary 
prndence,  acting  with  snch  prudence, 
would  not  have  continued  thesame  work, 
under  the  same  risk.  •  •  •  The  test  of 
prudence.  In  these  cases,  •  •  •  Is  that 
which  a  prudent  servant,  of  the  same 
class,  asing  snch  prndence  and  Judgment 
as  such  per.sons  uj^uully  possess,  but  no 
more,  might  reasonably  be  expected  to 
applv  to  the  particular  case."  1  Shear.  & 
R.  Neg.  (4t1i  Ed.)  §9  211,  212.  It  is  not  nec- 
essary to  pursue  this  subject  any  fnrther. 
It.  follows  from  what  has  been  said  that 
there  Is  n«)  error  In  the  instruction  under 
consideration.  It  may  be  observed  that 
other  full  and  complete  instructions  were 


given,  at  the  request  of  defendanl,  npon 
the  subject  of  contributory  nejiligencf. 
which  aatborleed  the  Jury  to  tak<*  into 
consideration  all  the  circuniBtances  in  evi- 
dence. 

8.  Further  error  is  assigned  to  the  ac- 
tion of  The  court  in  modilying  the  defend- 
ant's fourth  instrnctiou.  As  inudifled  and 
given,  it  contains  this  clanse:  "If.  in  at- 
tempting to  couple  such  earn,  plaintilf 
Btood  npon  the  rails  of  said  track  anneres- 
sarlly.  and  it  was  more  daDgcrunx  for  him 
to  be  upon  such  rails  than  to  have  t>een 
standing  elsewhere,  where  he  might  have 
performed  the  same  daty.^iod  in  so  ataod- 
inn  npon  the  rails  plalntld  \riia  frailty  ol 
aegllfrenee,  which  hrotight  nbout  or  con- 
tributed to  thfi  Injuries  sostnfnfd,  then  the 
finding  should  be  for  defendant."  The 
italicized  words  Indicate  the  raudificatioii 
Htade  by  the  court.  Though  the  plaintUI 
says  he  reached  ap  to  make  the  coupling, 
and  in  putting  his  foot  down  it  caught 
in  the  rails,  still  It  Is  by  no  means  clear 
that  he  was  standing  ou  the  rails.  But 
be  tills  as  It  may,  the  instruction,  as 
asked,  made  standing  on  the  rails  con- 
tributory negligence  as  a  matter  of  law, 
wliile  as  modified  It  left  that  quentlon  as 
one  of  fact  for  the  Jury  to  determine.  It 
cannot  be  said  that  plaintiff  was.  as  a 
matter  of  law,  guilty  of  uegllg:ence  be- 
cause he  stood  npon  the  rails  when  at 
temping  to  couple  the  cars.  This  is  too 
clear  to  admit  of  any  doubt,  and  there 
was  no  error  In  submitting  that  qnesiion, 
as  one  of  fact,  to  the  jury.  The  Judgment 
In  tbi.s  cause  la  affirmed.  All  concur,  ex- 
cept SHERWuon,  C.  J.,  who  dissents. 


Thomas  v.  Missouri  Pac.  Ry.  Co. 

(Supreme  Cowrt  of  Missouri.    March  14.  1893.) 

Hastbb  atto  Servant  —  Assustmox  or  Rise— 
CoupLixos  or  PoRiiox  Cars. 

1.  A  switchman,  whose  dnty  ft  is  to  mana^ 
the  swltcbes  and  cojple  cars  at  a  oei-tain  station, 
assumes  the  risk  of  coupling  all  cars  which  oume 
to  bim  In  good  order,  Including  those  of  otber 
companies,  no  matter  how  peculiar  their  coup 
lings;  and  tbe  fact  that  a  freight  car  is  received 
which  has  a  platform  on  each  end,  and  is  similar 
in  appearance  to  others  received  on  fonner  ooca- 
sioDS  having  p<^cnliar  couplings,  is  notice  tbat 
the  coupling  differs  from  that  of  an  ordinal? 
car.    Hulett's  Case,  67  Mo.  239,  followed. 

2.  The  tact  that  a  switchman,  whilu  coupliDf 
a  car  of  a  company  other  than  his  employer,  is 
injured  by  reason  of  the  difference  l>etwe«n  tAe 
coapling  of  such  car  and  tbecouplings  of  bis  own 
company,  is  not  sufBcient  to  impute  negliKeoes 
to  the  company,  the  car  being  in  good  order, 
sinoe  railroad  companies  are  required  t^  IXmaL 
art.  13,  S  18,  to  receive  the  oais  of  other  ooa- 
panics. 

Barclay,  J.,  dissenting. 

In  bane.  Appeal  from  eircait  eoort, 
Vernon  county ;  Wii.i-iam  J.  Stonr,  Spe- 
cial Judge. 

Action  by  Sadie  Thomas  against  tbe 
Missouri  PaclQc  Railway  Company. 
From  a  Judgment  for  plalntliT,  defendant 
appeals.    Reversed. 

The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Shkhwood.  C.  J.: 

The  action  was  brought  for  damages 
by  plaintiff,  aa  widow,  for  Injuries  re- 
ceived by  her  deceased  hosband   while  in 
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the  KerTice  of  the  defendant  company, 
i-eeulting  in  his  death.  The  deceased  hod 
been  in  the  employ  of  the  company  as 
nlKlit  switchman  in  that  particular  local- 
ity since  the  precedinc;  August,  hnt  prior 
tu  that  time,  and  daring  the  winters  of 
18S4-85,  and  op  to  April  of  the  latter 
year,  he  was  employed  as  a  switchman  io 
the  same  yards.  Tlie  accident  in  question 
occurred  about  3  o'clock  in  the  morning 
of  February  17, 188B,  in  the  yards  of  the 
defendant  at  Nevada.  Defendant,  at  the 
date  aforesaid,  had  a  number  of  side 
trxcka  and  switches  at  said  place,  and 
what  Is  commonly  known  as  a  "pass 
track,"  for  storing  cars  that  were  to  be 
distribnted  for  various  points.  The 
switch,  which  enabled  cars  to  be  remored 
from  the  main  line  onto  said  pass  track, 
was  north  of  defendant's  depot.  The 
}-ard,  from  the  north  part  of  said  switch, 
gradually  sloped  towards  the  sonth  end 
uf  the  yard ;  so  that  when  cars  were 
switched  In  from  the  main  track  on  the 
north,  onto  the  pass  track,  tliey  would  run 
down  of  their  own  momentum  to  the 
south  part  of  said  yard,  unless  slop()ed 
with  the  brakes  thereon.  The  Lexington 
&  Southeru  road  runs  from  Pleasant  BUI, 
Mo.,  while  the  Missouri,  Kansas  &  Texas 
runs  from  Hannibal,  Mo.,  through  Ne- 
vada, to  Deoniaon,  Tex.  Nevada  was  a 
distributlug  point  for  all  cars  coming  over 
either  of  said  lines,  which  were  to  be 
transferred  from  one  to  the  other.  The 
station  agent  of  «aid  city  of  Nevada  had 
superintending  control  over  said  yard«, 
and  there  was  also  employed  by  bim  at 
said  date  a  nigltt  yard-master  and  two 
night  switchmen,  who  were  required, 
among  other  things,  to  couple  and 
switch  cars  and  make  up  trains  in  said 
yard  after  said  cars  were  distributed  as 
aforesaid.  Defendant  also  had  at  that 
tim«  a  car  inspector  at  Nevada,  whose 
duty  it  was  to  inspect  all  cars,  coupling 
apparatus,  etc.  Cars  coming  from  other 
roads  were  switched  off  and  transferred 
by  defendant  at  said  point,  and  it  was  a 
part  of  deceased's  duty  to  auHlst  In  coup- 
ling and  uncoupling  same;  the  petition 
t'xpressly  alleging  that  it  was  the  duty  of 
the  deceased,  as  night  switchman,  to  man- 
age switches,  couplf  cars  and  engines  to- 
icether.  Among  the  cars  whloh  came  into 
defendant's  yard  at  Nevada  for  distribu- 
tion, at  and  prior  tosaid  date,  were  what 
are  commonly  called  fruit-cars,  contain- 
ing the  Miller  patent  coupler.  These  cars 
usually  have  platforms  about  three  feet 
wide,  running  clear  across  each  end  of  the 
car;  and,  If  the  draw-heads  pass  each  oth- 
er when  a  car  of  this  kind  Is  coupled  to 
an  ordinary  freight-car.  there  Is  nothing 
to  prevent  the  platform  from  coming  in 
cuutuct  with  the  end  of  the  freight-car, 
in  conseqnence  of  which  a  person  be- 
tween said  cars,  under  the  circumstances, 
would  necessarily  be  injured.  The  Miller 
coupler  is  used,  so  that  the  cars  contain- 
ing same  may  l)e  attached  to  either 
freight  or  passenger  concheH.  It  Is  in  use 
on  all  passenger  coaches,  and  is  so  ar- 
ranged that  when  two  curs,  both  of  which 
contain  the  Miller  patent  coupler,  come 
together,  they  will  couple  tlieniKelves.  It 
is    necessary  to  use    a  link    and  pin   to 


conple  an  ordinary  freight-car  and  the 
Miller  coupler  together.  On  the  Miller ' 
coupler  there  is  a  groove  into  which  the 
draw-head  of  tiie  other  car  containing  a 
similar  coupler  Ats,  when  the  cars  come 
together.  'These  cooplers  are  fitted  with 
a  spring  which  presses  them  to  the  left, 
and  when  they  coiae  In  contact  they  slip 
past  each  other  nntil  they  come  to  a 
catch.  In  this  way  they  act  automatical- 
ly, and  couple  themselves.  The  ordinary 
freight-cars  have  a  draw-head  with  a 
large  pocket  on  tlietop.  flaring  wide,  so 
that  when  the  cars  come  together  they 
cannot  well  miss  each  other.  The  Miller 
coupler  hag  a  small  pocket,  and  it  slopes 
to  the  outakle,  and  lets  the  link  run 
around  it. 

The  uodbiputed  evidence  shows  that  the 
coupling  of  an  ordinary  freight-car  to  the 
Miller  coupilog  la  attended  with  greater 
danger  than  an  ordinary  coupling  of 
frelght-cara,  and  that  a  switchman  who 
once  USPS  the  Miller  coupler  will  readily 
recognise  that  there  is  great  dnnger  In 
making  such  conpllngs,  unless  made  with 
care  and  caution.  AJl  the  witneraes  who 
testify  upon  the  question  agree  that  the 
only  sale  way  bo  make  a  conpllng  like 
that  attempted  when  deceased  was  killed 
Is  to  put  the  link  In  tlie  Xliller  drnw-hend, 
fasten  it  with  thefrin,  properly  adjnsi  the 
link,  and  then  conple  to  tlm  freight-ear. 
It  was  In  evidence  that  ttie  fmlt-car  In 
question  came  into  Neva<la  aboat  half  an 
bonr  before  the  accident  happened,  and 
wau  loaded  withnranges  tk-om  the  state  of 
California,  and  at  each  end,  and  at.  the 
aides  of  this  car,  were  the  customary  wire 
screens  for  Its  veDtilatlon,  wiilch  were  ob- 
vious to  ordinary  obaervation,  and  the 
fragrance  from  tlie  oranges  was  readily 
disceruible  at  a  eonatderable  distance 
from  the  car.  It  is  in  evidence,  also,  that 
the  orange  aeason  tn  V)%  began  in  the 
month  of  December,  and  from  January 
15th  to  the  17tfa  of  February  some  25  of> 
these  Miller  eoupiing  fruit-cars  had  come 
through  defendant's  ysrda  at  Nevada,  de- 
ce<ient,  on  Heveral  occasions,  basing  coup- 
led ordinary  fneight-cars'  to  the  Miller 
coupler  fruit-cars,  and  no  Injury  had  hap- 
pened to  any  one  in  conseqaeace  of  coup- 
ling auch  cars.  The  partlcolnr  car  lie- 
longed  to  tiie  Central  Pacitte  Bull  way 
Company, and  was  part  of  a  freight  train, 
and  came  into  Nevada  about  tialf  post  2 
o'clock  on  the  morning  of  the  17th  of  Feb- 
ruary, and  was  conpled  tu  an  ordinary 
freight-car.  The  car  inspecLor  of  defend- 
ant inspected  both  the  Wabaab  car  and 
the  fruit-car  almost  as  aoon  as  they  came 
into  Nevada,  and  before  any  coupling 
was  attempted,  and  found  the  coup- 
ling appamtuB  and  other  machinery  of 
both  cars  eonnd  and  tn  good  condition. 
As  the  oranges  were  perishable  property, 
necessitating  their  being  sent  forward  at 
once  to  their  destination,  Kansas  City, 
thefrnit-car  was  timt  taken  to  the  pass 
track.  Switchman  Shea  got  on  this  car, 
and,  after  It  bad  rnn  down,  about  150 
yarda  from  the  north  end  of  switch,  he 
aet  the  brakes,  and  stopped  it.  Hollister, 
the  yard-master,  had  In  the  mean  time 
sent  lu  on  said  r>a8B  track  a  Wulianh 
freight-car,  similar  to  those  in  use  by  de- 
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fendant  on  nald  pasa  track,  and  was  prn- 
ceeJiiiK  to  look  after  same  aud  couple  it 
to  the  frult-L*ar:  but  before  lie  got  to  the 
Wabash  car  d>H:eeaed  came  out  ot  the 
■witchman'B  fibant^  with  hta  lantern  lit, 
passed  by  the  (rult-car,  and  o(  hlH  own  ac- 
cord, without  any  direction  from  the 
yard-inaater  or  any  one  clue,  climbed  on 
top  of  Bald  Wabash  car,  and  comraenced 
Betting  the  brakes  thereon,  so  that  he 
cniild  get  It  under  control  before  it  came 
down  to  where  he  desired  to  couple  it  to 
the  fruit-car.  When  HolllBter  bbw  that 
deceased  was  looking  after  tbeWabanh 
car  he  went  back  to  look  after  some  other 
curs.  He  had  no  conversation  with  de- 
ceased, and  never  saw  him  again  until 
after  he  was  killed.  Before  the  couplings 
were  made,  Brownell,  the  conductor,  who, 
as  he  testiUes,  was  making  up  the  freight 
train  for  Kansas  City,  and  was  there  tak- 
ing the  numbers  of  the  cars  which  were  to 
form  that  train,  while  doing  so  took  the 
numbers  of  the  Wabash  car  and  of  the 
Central  Pacific  or  fruit-car;  and  while  the 
Wabash  car  was  some  90  feet  from  the 
truit-car,  and  proceeding  slowly  towards 
the  same,  saw  the  deceaned  running  ahead 
towards  the  fruit-car  in  order  to  make 
tite  coupling.  The  link  was  then  in  the 
draw-head  ot  the  Wabash  car,  and 
Brownell,  knowing  the  danger  with  the 
link  where  it  was,  told  the  deceased  to 
change  thelink  to  tlie  fruit-car.  Brownell 
is  confident  that  deceased  heard  hira,  and 
that  deceased  knew  that  he  was  coupling 
the  freight-car  to  the  fruit-car.  Thelink 
was  uot  changed,  and  deceased  attempted 
to  make  the  coupling  with  the  link  in 
draw-head  of  Wabash  cur.  Instead  of 
changing  it  to  the  fruit-ear.  The  draw- 
heads  passed  each  other, and  thecarscame 
together  and  caught  deceased,  from  theef- 
fects  of  which  he  died  in  a  short  time.  De- 
ceased had  bis  Inn  tern,  and  as  the  platform 
upon  the  end  ot  fruit-car  n  as  projecting 
•  three  feet,  and  eitending  clear  across 
same,  could  not  help  seeing  that  It  was 
a  Miller  coupling,  as  freight-cars  do  not 
generally  have  such  platforms.  lie  had 
also  passed  by 'the  fruit-car  a  few  minutes 
before,  and  the  fragrance  of  the  oranges, 
and  the  lact  that  the  car  was  upon  the 
track  where  he  was  required  to  couple 
same,  must  necessarily  have  warned  him 
that  he  was  dealing  with  the  Miller  coup- 
ler. He  must  also  have  known  all  about 
it,  for  the  undisputed  evidence  shows  that 
he  came  out  of  the  shanty,  went  to  the 
Wabash  car,  took  it  on  down  for  the  pur- 
pose of  coupling  same  to  the  fruit-car, 
without  consulting  any  one  with  refer- 
ence to  the  matter.  Deceased  had  ample 
time  to  have  changed  the  link  from  the 
Wabash  car  to  the  fruit-car  after  he  was 
warned  by  Brownell.  According  to  the 
undisputed  testimony  of  both  Hollister 
and  ilrownell.  It  was  the  duty  of  deceased 
to  take  no  chances  when  making  coup- 
lings, and  so  he  was  instructed.  Heshould 
have  come  out  from  between  the  ears  after 
attempting  to  make  the  coupling.  AH 
the  evidence  in  the  case  tends  to  show 
that  deceaned  was  guilty  ot  negligence  In 
undertaking  to  make  the  coupling  with 
the  link  In  the  draw-head  of  Wabash  car. 
Instead  ot  putting  it  in  the  draw-head  of 


fruit-car;  and  tite  fruit-car  was  coupled  to 
the  freight-car  within  two  hours  after  the 
accident,  and  taken  northward.  From 
alt  the  evidence  in  the  cause  it  seems  clear 
that  it  the  deceased  had  placed  the  link  in 
the  draw-head  of  the  fruit-car,  and  then 
made  the  coupling  In  the  customary  way, 
the  probabilitiea  are  in  favor  ot  the 
nou-occurrence  of  any  Injury  to  him. 
And  it  was  in  evidence  that  the  deceased 
bad  been  careless  of  his  personal  safety  on 
prior  occasions,  and  on  one  of  tliem  bad 
received  an  injury,  having  gone  oat  to 
couple  cars  in  the  night-time  witboat  his 
lantern.  The  InBtroctions  given  and  n>- 
fused  will  acconipany  this  opinion.  Un- 
der the  instructiouB  given,  the  Jury  re- 
turned a  verdict  for  the  plaintiff  in  the 
sum  of  98,000,  and  after  the  usual  motions, 
ineffectually  filed,  the  defendant  appealed 
to  this  court. 

R.  T.  liulley,  for  appellant.  H.  H. 
Blantoa,  for  respondent. 

Sherwood,  C.  J.,  (after  stating  the  faet«.) 
1.  It  is  unnecessary  to  consider  the  sntH- 
cienc.v  of  the  petition  In  this  cause,  nor 
whether,  if  insufficient,  ita  deficiencies 
were  cured  on  the  principle  ot  "express 
aider, "  by  reason  of  the  issaea  raised  by 
the  answer,  since  the  heart  of  this  cause 
lies  in  two  points  ot  view:  First,  Sittto 
whether  the  injury  received  by  the  de- 
ceased was  Incident  to  the  service  in  which 
he  was  engaged;  and,  second,  whether 
neglleenca  can  be  imputed  to  a  railway 
company  when  simply  obeying  constitu- 
tional and  statutory  mandates  in  the  re- 
ception and  transportation  ot  the  cars  ot 
other  railway  companies,  when  such  cars 
are  in  sound  condition,  though  dlRering  in 
their  coupling  apparatus  from  those  of 
the  receiving  company. 

As  to  the  tirst  point:  Thepetltion  here- 
in expressly  alleges  that  "it  was  the  duty 
ot  the  said  W.  I.  Thomas,  tlie  deceased,  as 
such  night  switchman,  to  manage  tlie 
switches,  couple  cars  and  engines  togeth- 
er," etc.  It  is  not  pretended,  nor  could  it 
be  with  any  semblance  or  show  of  reason, 
especially  in  the  face  of  the  allegations  of 
the  petition  Just  noted,  that  it  was  the 
duty  ot  the  decedent  only  to  conpl<>  a  cer- 
tain descriptlou  of  cars  together,  leaving 
those  of  another  sort  to  be  eonplea  by 
some  other  employe.  Theservlcein  which 
he  engnged  required  hlni,  as  night  switch- 
man, to  couple  all  earn  tiiat  were  brnught 
into  tiie  defendant  company'^  yards  at 
Nevada  forthat  purpose.  Tnis  remark,  of 
course,  leaves  out  of  viewcars  which  wen* 
in  liad  condition  in  consequence  of  detects 
arising  from  being  out  of  repair,  and  not 
those  In  good  condition,  however  differing 
as  to  their  methods  of  coupling  from 
those  owned  or  operated  by  the  defendant 
company.  It  was  his  duty  to  switch  cars 
and  couple  cars, — all  cars  that  were  in 
sound  condition  and  good  order.— no  mat- 
ter what  their  peculiar  couplings  were  nor 
from  what  quarter  they  came.  This  was 
the  measure  of  his  duty  and  bis  serrirv, 
and  this  was  the  measure  of  his  risk  as  an 
incident  of  that  service.  That  a  servant 
assumes  such  risks  as  are  thus  incident  to 
the  service  In  which  he  engages  Ib  ho  well 
supported  by  authorities  that  it  seems  to 
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tie  a  work  of  supereroKotion  tu  cite  or 
quote  froiu  them.  And  the  rule  kh  tu  the 
^Kaomption  of  fiiicli  risks  Is  not  varied,  ur 
in  any  manner  affected,  b.v  the  liMsardiius 
nature  of  tbe  employment.  Whatever 
hazards  are  concumltanta  of  the  employ- 
-iiient,  such  hazards  the  employe  aHsaroes 
necessarib'  when  engBKinK  In  the  perform- 
ance of  the  duties  pertaininK  thereto. 
Hulett'a  Case,  67  Mo.  239,  directly  illus- 
tratea  the  case  at  bar.  There  an  expe- 
rienced brakeman  undertook  to  couple 
two  cart)  In  no  wise  defective,  but  of  on- 
equal  helgbts,  without  using  tbe  ordinary 
-crooked  pin  adopted  for  preventing;  acci- 
dents In  such  caaea.  He  knew  of  the  In- 
■equality  In  the  height  of  tbe  cars,  their  dif- 
ference being  obviouii  to  the  eye  ufnny 
one.  but  he  miscalculated,  and  in  conse- 
qaence  waa  Injured,  and  it  was  held  he 
liad  no  cause  of  action.  In  that  casH  Gil- 
■dersleeve'a  Case,  S3  Mich.  133,  waa  a|ji>rov- 
Ingly  cited  and  followed,  where  Cooley, 
C.  J.,  aaid :  "The  car  which  waa  the  cause 
of  the  injury  In  this  case  waa  not  in  Itself 
'langeroua  or  unfit  for  uae.  In  coupling  it 
xvith  other  cara  peculiar  cautlou  was  req- 
uisite, making  It  more  liable  to  cause  In- 
jury than  would  be  a  car  of  more  modern 
coustiuction.  Ita  use,  therefore,  made  the 
employment  more  dangerous  than  It  oth- 
erwise would  be.  In  that  particular,  the 
'Vase  may  be  compared  to  that  of  a  farmer 
who,  with  knowledge  on  tbe  part  of  bim- 
selt  and  those  in  hia  employ  that  a  horse 
li«  has  in  uae  Is  disposed  to  be  fractious 
and  unmanageable,  continues,  nevertiie- 
less,  to  use  him  in  his  business.  It  may  be 
compared  to  that  of  tlie  merchant  who 
continues  to  make  use  of  a  fluid  for  light, 
when  something  else  which  Is  within  his 
reach  has  been  demonstrated  by  experl- 
■encc  to  be  safer.  So  far  as  we  can  per- 
■ceive,  tbe  case  of  the  manufacturer  would 
not  he  different  in  principle  who  should 
continue  the  uae  of  a  building  which,  in 
the  event  of  a  conflagration,  would  sub- 
ject his  employes  to  greater  risks  than 
wnuld  oneof  different  construction.  Com- 
pnriHOtiR  innumerahio  might  be  made  with 
this  case  In  nil  the  avocations  of  lite.  Now 
nny  rule  on  this  subject  must  be  a  gen- 
eral rule,  and  not  one  to  be  applied  to  rail- 
Toud  companlea  alone.  The  case  Is  conse- 
quently divested  of  any  queation  except 
such  as  would  (concern  the  relation  of 
master  and  servant,  and  the  aame  rule 
would  govern  the  case  that  would  govern 
were  the  question  to  arise  between  the 
farmer,  the  mechanic,  or  the  manufacturer 
and  the  persons  In  hlsemploy;  and,  treat- 
ins  it  as  a  question  of  such  broad  applica- 
tion, we  do  not  perceive  any  ground  upon 
which  the  plaintiff's  case  can  safely  be 
-planted,  which  cornea  short  of  thia:  that 
-the  employer  is  under  obligation  to  hia 
servants,  under  all  clrcumstaiices.tomake 
use  of  tbe  safest  known  appliances  and 
Instruments,  and  is  responsible  tor  any 
failure  to  discard  what  la  not  such, and  to 
supply  ita  place  with  something  safer. 
Any  doctrine  so  far-reaching  as  this  would 
manifestly  be  destructive  of  the  general 
rule,  and  would  almost  make  the  employer 
-the  guarantor  of  his  servant's  safety  In 
hlsemploy."  i^nd  the  Judgment  in  that 
•case  was  reversed.  Wharton  says:  "Hence, 


to  turn  sprciflcully  to  the  consideration  of 
the  employer's  llnbllity,  an  employe  who 
undertakes  the  performance  of  hazardous 
duties  assumes  aucb  risks  as  are  Incident 
to  their  discharge  from  causes  open  and 
obvious,  the  dangerous  character  of  which 
cauaea  he  bas  had  opportunity  to  ascer- 
tain. The  aame  rule  applies  as  to  perils, 
not  Incidental  to  the  particular  work,  of 
which  be  has  notice,  either  exprCHS  or  im- 
plied."   Wbart.  Neg.  (2d  Ed.)  S  '-'14. 

In  Price  v.  Railroad,  77  Mo.  5U8.  it  was 
ruled  that  whereaaervaot  accepts  employ- 
ment knowing,  as  well  as  his  employer. 
Its  peril,  or  continues  in  aervlce  nftei-  he 
acqulreii  such  knowledge,  he  has  no  claim 
tor  damages  against  bla  employer  for  an 
injury  occasioned  by  such  perils.  An  apt- 
proved  author  says,  touching  tbe  sub- 
J»«t  under  discussion:  "As  we  have  seen 
It  to  he  tbe  duty  of  the  master  to  point 
out  such  dangers  as  are  not  patent,  so  it 
la  the  duty  of  the  employe  to  go  about  hia 
work  with  his  eyes  open.  He  may  not 
wait  to  be  told,  but  must  act  afflrm- 
atively.  He  must  take  ordinary  care  to 
learn  the  dangera  which  are  likely  to  be- 
set him  in  the  service.  If  the  master  pro- 
vides written  or  printed  instructions  or 
warning,  it  is  his  duty  to  read  them.  He 
must  not  go  blindly  and  heedlessly  to  his 
work  when  there  is  danger.  He  must  in- 
form himself.  This  is  the  law  everywhere. 
The  servant  Is  held,  by  his  contract  of  hir- 
ing, to  assume  the  risk  of  injury  from  the 
ordinary  dangers  ot  the  employment; 
that  is  to  eay,  from  such  dangers  as  are 
known  to  him,  or  discoverable  by  the  ex- 
ercise of  ordinary  care  on  his  part.  Ho 
has,  therefDre,  no  right  ot  action  In  gener- 
al, against  his  master  for  an  injury  hefnll- 
Ing  him  from  auch  a  cause.  His  right  to 
recover  n-ill  often  depend  upon  his  knowl- 
edge or  Ignoi-ance  of  the  danger.  If  he 
knew  of  it,  or  was  under  a  legal  obiiga- ' 
tion  to  know  of  it,  it  was  part  of  bis  con- 
tract, and  be  cannot,  In  general,  recover." 
Bach,  Contrib.  Neg.  369,  et  «eq.  Another 
authorsaya:  "If  the  servant,  before  be  en- 
ters the  service,  knows,  or  If  afterwards 
discovers,  or  if,  by  the  exercise  of  ordi- 
nary observation  or  reasonable  skill  and 
diligeuce  in  his  department  of  service  he 
may  discover,  that  the  building,  prem- 
ises, machine,  appliance,  or  fellow-servant, 
in  connection  with  which  or  with  whom 
be  Is  to  labor,  is  unsafe  or  unfit  in  any 
particular,  and  If,  notwithstanding  such 
knowledge  or  means  of  knowledge,  he 
voluntarily  entera  Into  or  continues  in  the 
employment  without  objection  or  com- 
plaint, he  is  deemed  to  assume  the  risk  ot 
the  danger  thus  known  or  discoverable, 
and  to  waive  any  claim  tor  damagea 
against  the  master  In  case  It  shall  result 
in  Injury  to  him."  2  Thomp,  Neg.  lOOK. 
Another  work  of  recognized  merit  says: 
"Notwithstanding  the  general  rule  that 
the  master  Is  bound  to  furnish  sale  and 
sound  materials,  machinery,  etc.,  yet  it 
the  work  upon  which  a  servant  is  em- 

Eloyed  consists,  in  whole  or  in  part,  in 
andllng  unsafe  and  unsound  things, 
known  to  him  to  be  so,  and  which,  by  the 
very  nature  of  the  business,  must  be 
handled  while  in  that  condition,  tbe  serv- 
ant assumes  tbe  risk  of  doing  so.    Thus, 
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a  railway  Bervaut,  employed  to  remove 
damHged  cars  to  a  repuir  Rhop,  liaa  no 
rlicht  tu  complain  ol  in]urlef>  suffered  from 
tb«  known  defects  of  auch  caix;  and 
■where  a  banlnvsa  Is  obvIooHly  danneroua, 
and  la  conducted  In  a  manner  ivlilch  ia 
fully  known  to  the  aerrant  at  the  otitaet, 
he  aHHuniea  the  riak  of  tta  conduct  in  that 
manner,  although  a  aafer  method  c<»uld 
have  been  adopted.  The  ordinary  riaka  of 
a  particular  buaineaa  are  thoae  which 
are  part  of  the  natural  and  ordinary 
method  of  conduetlUR  that  huMineHB,  al- 
tliuugli  they  may  fairly  be  called  extraor- 
dinary with  reference  to  a  different  buai- 
neaa. "    1  Shear.  &  R.  Net?.  §  185. 

In  a  recent  caae  In  Maaaacbuaetta  It 
la  held  that,  it  a  buHlneaa  la  esaentlally 
attended  with  extraordinary  dauKera, 
these  are  amon^  the  riaks  aawumed. 
Joyce  V.  Wort-eater,  140  Maua  24.'),  4  N.  E. 
Rep.  5ft!i.  And  It  haa  been  ex prehHly  held 
in  several  well-conaldered  caseH  that  one 
of  the  rlaka  a  railway  employe  aaaamea 
<in  entering  the  employment  is  the  liak 
which  attends  the  reception  and  trans- 
portation of  cars  from  (orelgn  bompaniea, 
though  they  lie  not  eonatructed  with  the 
moat  approved  appliances,  and  that  it  is 
not  negllKeuce  on  the  part  of  a  railway 
company  to  receive  and  transport  auch 
cara  in  the  ordinary  course  of  tta  bual- 
ncHB.  Baldwin  V.  Railroad  Co.,  SI)  lnwa, 
6X0;  Railway  Co.  V.  FlanlRan,  77  III.  865; 
Rullway  Co.  v.  Black,  8S  III.  112;  Rail- 
roHfl  Co.  V.  Sniithaon,  45  Mich.  212.  7  N.  W. 
Rep.  791;  Hathaway  v.  Railroad  Co.,  61 
MU'h.  258.  16  N.  W.  Rep.  «M.  See,  also. 
Tottle  V,  Railway  Co.,  122  U.  8.  T<9.  7  Sop. 
Ct.  Rep.  1108;  Kelly  v.  Railroad  Co.. 
(Wis.)  23  N.  W.  Rep.  (jm);  Darracntts  v. 
Railroad  Co  .  (Va.)  2  8.  E.  Rep.  511.  In 
the  caae  last  cited  it  is  said:  "There  are 
also  certain  correlative  dntles  on  the  part 
'of  the  employe  to  the  company.  Of 
these,  one  is  the  duty  of  the  employe  to  tie 
reaaiinHbly  observant  of  the  machinery  he 
operatea,  and  to  report  any  defects  he 
may  diacover  therein  to  the  company. 
Another  Is  to  use  ordinary  care  to 
avoid  injuries  to  himself;  for  the  com- 
pany is  under  no  firreater  ohiiiratiou  to 
care  for  his  safety  tlian  he  hlmxelf  ia.  He 
must  always  obey  the  rules  of  the  com- 
pany prescribed  for  hia  safety,  and  which 
are  brought  to  his  knowledf^e;  and  be 
moat  inform  himself,  so  far  as  he  reason- 
ably can.  reapectlnR  the  dnnuers  as  well 
as  the  duties  incident  to  the  service  upon 
whicit  he  enters."  In  Railway  Co.  v. 
Black,  Hupra,  the  complaint  was  that 
thecouplini?  bars  of  a  fiatK^ar.  loaded  with 
iron,  of  one  company,  and  of  a  caboose  of 
another  company,  were  of  different 
hei^hta.  and  the  plaintiff.  In  stooping 
down  between  the  carHt<»  do  thecoupHnj?, 
had  his  hand  crushed  between  the  bars. 
It  Is  said,  in  the  opinion  l)y  Mr.  .Justice 
Shki.don,  that  It  WOK  the  plaintlff'a  own 
fault  "In  not  nscertaininig;  the  condition 
of  the  cross-bars  before  attemptiu);  the 
coupling;"  and  that  "from  hia  experience 
aa  a  switchman  In  the  yard,  and  the 
frequent  coming  in  of  cars  thus  con- 
structed from  other  ronds,  he  had  reason 
to  suppose  that  the  car  In  qnealion  was 
liable  to  have  a  draw-liur  in  the  situation 


It  was  here,  and  it  was  bis  plain  duty  to 
examine  and  ascertain,  as  he  safely  might 
have  done,  what  was  the  condition  of  the 
car  in  this  respect  before  venturing  upon 
the  coupling. " 

It  seems  there  is  some  conflict  In  the  tes- 
timony as  to  whether  Brownell  notified 
the  deceased  on  the  night  of  the  accident 
to  change  the  link,  but  It  is  wholly  Im- 
material whether  he  did  so  or  not  on  that 
occasion,  becanse  the  testimony  is  nndis- 
puted  that  the  deceased  had  coupled  simi- 
lar cars  ou  several  occasions,  and  muHt 
have  known  from  thac  circumstance,  and 
from  the  very  hosiness  of  the  railway  si-rv- 
ice.  that  such  cara  were  likely  tu  come  in 
over  the  defendant  company's  road,  for 
reception  and  transportation. at  any  hour 
of  the  day  or  night;  and,  besides,  the 
fragrance  issuing  from  the  car  laden  with 
oranges,  and  the  shape  of  the  platform  of 
the  fruit-car,  constituted  notice.  In  and  of 
themselves,  that  a  car  ditTering  from  an 
ordinnry  freight-car  in  Its  appliances  was 
to  be  coupled  to  the  Wabaah  cor.  On  the 
point  In  hand  JudgeCooLRT.inSmitbson's 
Caae,  supra,  very  pertinently  observes: 
"The  difference  Is  very  marked  and  strik- 
ing, and  it  is  quite  Impossibleto  couple  the 
double  dead-woods,  or  to  approach  them 
for  the  parpose,  with  any  degree  of  atten- 
tion, without  observing  it.  This  is  so 
whether  the  coupling  Is  done  In  the  day- 
time or  night-time;  for  in  the  n<ght 
every  switchman  has  bis  lantern  with 
him.  or  should  have  It  on  all  occasions. 
If  therefore  a  awitchman  were  to  declare 
that  he  had  attempted  to  couple  the 
double  dead-woods  without  noticing  Iiow 
they  differed  from  the  cars  of  defendant, 
the  conclusion  would  l>o  inevitable  that 
be  bad  gone  heedlessly  In  the  performance 
of  a  duty  requiring  great  care,  and  that 
he  had  not  allowed  bin  eyes  to  inform  him 
whet  was  before  him.  Moreover,  the 
businesH  of  the  road  waa  of  itself  n  notifi- 
cation that  many  differences  requiring  at- 
tention in  coupling  were  to  be  encoun- 
tered l>y  the  switchmen  and  brakemen. 
The  Michigan  Central  is  a  great  common 
way  for  the  cars  of  all  the  railroad  com- 
panies of  the  country,  and  every  man  in 
the  emuloj'  of  the  defendant.  If  he  has  or- 
dinary Intelligence,  is  perfectly  cognizant 
of  the  fact.  He  knows,  too,  that  the  cars 
of  the  several  railroad  and  transporta- 
tion companies  differ,  a.id  that  at  one 
time  or  another  all  these  differences  may 
appear  In  the  cars  he  may  he  called  upon 
to  couple  or  uncouple.  Every  train  is 
likely  to  have  several  kinds,  and  he  can- 
not assume,  as  he  passes  from  one  to  an- 
other, that  the  two  will  be  alike,  much 
leas  that  the  whole  train  will  be.  To 
notify  him  specially  of  the  differences 
would  not  only  be  troublesome  and  es- 
pensive,  and  oftentimesi  as  above  ex- 
plained, confusing,  but  it  would  be  a 
work  of  supererogation;  for  any  man  ca- 
pable intelligently  of  performing  the  duty 
would  he  no  wiser  after  th2  notice  than 
before,  and  a  man  who  would  not  hee<l 
the  information  the  very  nature  and 
course  of  the  buBlness  would  impart  to 
liini  would  be '  protected  by  too  notice. 
The  beat  notice  is  that  which  a  man  must 
of  necessity  see.  and  which  cannot  confuse 
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or  mislead  him.  He  utedti  no  printed 
placard  to  aunounce  a  precipice  when  be 
Btnnds  before  It. "  And  in  the  recent  caae 
of  JackHon  v.  Railway  Co.,  1(W  Mo.  448,  36 
S.  W.  Rep.  413,  It  is  aald  :  "  Where  a  rail- 
road company  is  In  the  habit  of .  receiving 
and  transporting  cars  loaded  with  tlin- 
bem  and  Iron  rails  which  project  over  the 
cars  npon  which  they  are  loaded,  the 
risk  ariKlngfrom  anch  projecting  timbers 
or  rails  Is  ncthlnsr  more  than  an  ordinary 
risk  assumed  by  (he  brakeman."  No  dif- 
ference in  point  of  principle  can  be  shown 
to  exist  between  the  case  there  mentioned 
and  the  present  Instance;  the  same  con- 
Riderations  which  dominate  one  'mast 
dominate  the  other.  Tested  by  the  au- 
thorities already  cited,  the  Injaries  re- 
ceived by  the  deceased  mnst  be  regarded 
as  incident  tu  the  risks  assumed  by  him 
un  entering  the  employ  of  the  company, 
and  that,  besides,  bis  own  contributory 
nPKlieence  in  attempting  to  make  the 
conplinR'  in  the  way  he  attempted  to 
make  it  constitutes  a  bar  to  any  recovery. 
But  further  on  this  point:  If  It  be  true 
that  the  Miller  coupler  is  used  on  all  pas- 
Benger-rars,  and  plaintiff  should  be  al- 
lowed to  recover  as  to  a  fruit-car,  then  it 
muHt  needs  follow  that  a  like  recovery 
troald  be  had  whenever  a  like  Injury 
should  occur  In  the  attempt  to  couple  a 
freight-car  to  an  «»rdlnary  passsnger-car, 
both  belonging  to  the  defendant  com- 
pany. 

2.  Now,  as  to  the  second  point  pro- 
posed for  discussion :  The  constitution  of 
this  state  declares,  (article  12,  §  13:)  "Ev- 
ery railroad  company  shall  havetherlght, 
■with  Its  roud,  to  intersect,  connect  with, 
or  cross  any  other  railroad,  and  shall 
receive  nnd  transport  each  other's  pas- 
sengers, tonnage,  and  cars,  loaded  or 
empty,  without  delay  or  discrimination." 
And  section  2(>2G,  Rev.  St.  1!S89,  is  but  a 
legislative  declaration  of  the  saine  man- 
date. It  will  be  observed  that  this  lan- 
guage is  mandatory.  Under  it»  terms,  it 
becomes  the  imperative  duty  of  every 
railway  company  In  the  state  to  *' receive 
and  transportench  other's  passengers,  ton- 
nage, and  cars,  loaded  or  empty,  without 
delay  or  discrimination."  Of  course,  this 
language,  under  the  operation  of  a  famil- 
iar principle.  Is  to  receive  a  reasonable 
"constrnction,  and  such  construction 
would  obviously  exclude  damaged  cars 
nnd  cars  out  of  repair,  but  not  those 
whose  construction  or  coni>Ilng  appara- 
tus differs  from  those  belonging  to  or 
operated  by  the  defcndfint  company. 
Now.  negligence  Is  the  result  of  a  failure 
to  perlorm  a  duty.  From  this  premise  it 
ft)ll<)W8  that  no  course  of  conduct  can 
Justly  be  termed  '•negligent"  which  results 
from  a  simple  performance  of  a  duty  en- 
Joined  by  law,  to-wlt.  the  reception  and 
transportation  of  cars  from  other  roads. 
And  so  this  point  has  been  ruled  in  states 
having  statutory  provisions  resembling 
our  own.  Thus,  in  Michigan.  Cooi.ky,  J., 
says:  "The  primary  fact  that  must  rule 
tills  controversy  Is  that  the  Michigan 
Central  Railroad  Company  Is  compelled  to 
receive  and  transport  over  Its  road  all  the 
■rarletlea  of  freight-cars  which  are  offered 
to  It  for  the  purpose,  and  which  are  upon 


wheels  adapted  to  Its  gauge.  It  is  com- 
pelled to  do  so — Ftn>t,  because  the  oeces- 
sltles  of  commerce  demand  It.  It  cannot 
and  would  not  be  tolerated  that  car» 
loaded  at  New  York  for  San  Francisco,  or 
at  Boston  for  Chicago,  shonid  have  their 
freight  transferred  from  one  car  to  an- 
other whenever  they  passed  upon  another 
road.  Time  would  be  lost,  espense  In- 
creased, injuries  to  freight  made  more- 
numerous,  and  no  corresponding  advan- 
tage accrue  to  any  one.  It  is  compelled 
to  do  so,  second,  by  its  own  Interest.  To- 
attempt  to  stop  every  car  offered  to  It  at 
its  own  termini,  that  the  freight  might  be- 
transferred  to  Its  own  vehicles,  would  be 
to  drive  away  from  Its  line  a  large  portion 
of  its  traffic,  and  compel  it  to  rely  upon 
a  local  business  for  which  it  mnst  Increase- 
its  charges,  to  make  up.  If  possible,  for 
what  It  would  lose.  But,  third,  the  stat- 
ute Itself  requires  It.  It  Is  provided  by- 
Gen.  Laws  1873,  p.  99,  that 'every  corpo- 
ration owning  a  road  In  use  shall,  at  rea- 
sonable times  and  for  a  reasonable  com- 
pensatiou,  draw  over  the  same  the  mer- 
chandise and  cars  of  any  other  corpora- 
tion.' The  necessities  of  commerce  re^ 
quire  this  with  such  imperative  force  that 
there  could  scart-ely  be  a  more  flagrant 
breach  of  corporate  duty  than  would  be  a- 
refusal  to  obey  this  law:  and  the  Interfer- 
ence of  thestate  to  punish  could  hardly  fait 
to  be  speedy  and  effectual.  It  does  not 
follow  that  lab<»rera  must  sacrifice  life  or 
limb  in  order  to  meet  this  great  public 
necessity.  It  is  certain  that  there  must 
be  hrakemen  and  switchmen,  and  that 
these  must  be  called  upon  to  perform  the- 
somewhat  hazardous  act  of  coupling 
cars,  nnd  of  making  up  trains  of  curs  of 
different  constructions.  But  the  act  Ih 
dangerous— /-Vrst,  because  Inevitable  acci- 
dents will  sometimes  occur;  and,  .secowcf, 
because,  even  In  the  most  exposed  posi- 
tions, men  will  sometimes  be  wanting  Id 
ordinary  prudence.  But,  when  accident 
or  negligence  Intervenes,  any  bUHlness  Is 
dangerous;  the  difference  In  danger  Is  only 
one  of  degree.  There  are  more  risks  In 
operating  a  mill  by  steam  than  by  water, 
but  this  does  not  prove  the  use  of  the 
steam-engine  to  be  negligence  In  the  mill- 
owner.  The  same  remark  ma.v  be  made 
of  different  cars.  One  construction  of  car 
may  render  necessary  a  higher  degree  of 
care  In  coupling  than  anotlier  calls  for; 
but  there  is  no  ground  whatever  for  Im- 
puting to  this  defendant,  or  to  any  other 
railroad  company,  legal  negligence  for 
that  which  was  a  necessity  of  its  business, 
and  which  all  persons  In  its  employ  must 
be  presumed  to  have  known  was  a  neces- 
sity. "  Railroad  Co.  v.  Sniithson,  45  Mich. 
212,  7  N.  W.  Rep.  7fll.  In  another  cai?e  In 
that  state,  Involving  similar  facts  as  to 
foreign  cars,  SubitwooD,  J.,  said:  "The 
risk  in  making  that  coupling  was  incident 
to  the  service  the  plaintiff  had  voluntarily 
engaged  in,— one  of  which,  from  the  very 
nature  of  the  business,  he  must,  under  the 
circumstances,  have'l)een  cognizant;  and 
no  other  or  better  notice  of  which  could  be 
possibly  given  than  that  which  the  plain- 
tiff had  as  he  stood  there,  and  saw  the 
two  cars,  with  the  dead-woods,  approach- 
ing each  other;  and  no  amount  of  espe- 
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rlcnce  conld  further  or  better  warn  tbe 
plaiutm  ot  tbe  daiiKcra  then  before  liiin  in 
making  tlie  iinfoi-tiinate  cauplinK;  tlie 
chances  were  Mn."  Hathaway  v.  Bail- 
road  Co..  61  Mich.  253,  IB  N.  W.  Rep.  (»4. 
In  Iowa,  nuder  a  Biintlar  statutory  pro- 
vision,  a  like  ruling  has  been  made;  Skk- 
VGHB,  J.,  remarkinx:  "It  must  he  borne  in 
mind  that  the  question  is  whether  it  la 
aeKligcnce  (ur  the  defendant  to  receive  and 
transport  cars  of  other  roads  In  general 
use,  and  In  the  ordinary  course  of  busi- 
ness, which  are  not  constructed  with  tbe 
most  approved  appliances.  I'ublic  pol- 
icy has  some  bearing  on  this  proposition. 
It  is  undoubtedly  of  great  importance 
to  the  trade  and  commerce  of  tbe  country 
that  a  car  once  loaded  should  gu  through 
to  its  destination  without  breaking  bulk. 
It  l8  unneeeasary,  it  is  believed,  to  enlarge 
on  this  point,  as  ite  importance  will  l>e 
readily  acknowledged.  Suppose,  then,  the 
Tluion  Pacific  Railroad  Company  should 
deliver  a  car  constructed  aa  these  wera  to 
tbe  defendant,  which  was  loaded  with 
merchandise  destined  for  N«*w  York,  and 
«s  provided  in  the  Code,  {  1292,  and  in 
strict  accord  therewith  request  thedefend- 
ant  to  transport  the  same,  would  tbe  de- 
fendant be  bound  to  receive  such  car,  and 
for  a  refusal  would  It  be  llablein  damages, 
the  only  ground  ot  refusal  beiag  that  it 
was  dangerous  to  its  employes  to  trans- 
port such  a  car;  while,  on  the  other  hand, 
it  would  be  shown  that  cars  ao  con- 
structed were  in  use  on  all  other  roads. 
It  is  Rufflcient  to  say  that  it  admits  of 
great  doubt  whether  such  a  defense 
should  be  permitted  to  prevail.  The  occa- 
Hloual  or  frequent  use  of  such  cars  on  any 
road,  in  the  ordinary  course  of  businesH, 
is  one  of  the  ordinary  risks  no  employe  as- 
sumes. He  knows,  or  is  bound  to  know, 
that  cars  from  other  roads  are  being  con* 
stRiitl.v  hauled  over  the  road  whose  em- 
ploye he  Is.  The  most  ordinary  obserfa- 
tlon  will  teach  him  this.  He  must  know 
these  cars  may  bedifferently  constructerl." 
Baldwin  v.  Railroad  Co.,  50  Iowa.  680. 
Similar  rulingt.  have  been  made  In  Illinois, 
without  anycontr(lllingstatu^e.  Rullroad 
Co.  V.  FlanlKan,77  111.  365;  Railroad  Co.  v. 
Black,  88  III.  112.  The  element  of  negli- 
gence,  as  a  mere  consequence  of  receiving 
and  transporting  the  Central  Pacific  or 
frnlt-carin  the  case  at  bar.  Is  therefore 
eliminated  from  this  case,  and  with  that 
gone  there  is  nothing  left  in  the  other  cir- 
cumstances detailed  to  cast  any  liability 
upon  tbe  defendant  company.  Tbec<m- 
clusion  reached  Is  therefore  that  tbe  Judg- 
ment should  be  reversed.  All  concur,  ex- 
cept Barclay,  J.,  who  dissents. 

SRPARATB  rONCURRINO  OPI.VION. 

.SnRRWooD.C.  J.  I  here  call  attention  to 
the  fact  that  the  obligatory  force  of  sec- 
tion 13  ot  article  12  of  unr  state  constitu- 
tion has  at  last  been  recognized  by  this 
court  as  a  mandatory  factor  in  cases  of 
this  port;  though,  pending  the  determina- 
tion In  this  case,  i  have  been  gravely  told 
"the  constitution  has  nothing  at  all  to  do 
with  it."  This  remark  flnds  full  support, 
however,  in  O'Hare  v.  Railway  Co.,  95 
Mo.  662,  9  S.  W.  Rep.  28.  where  in  coupling 


wltb  another  car  a  foreign  car,  aound  in 
every  respect,  an  einiiloj-e  rci-cncil  lnjui>°, 
and  was  allowed  to  recover  juUgmeat,  al- 
though he  himself  testiOed  that,  when  lie 
went  to  make  the  coupling,  tie  did  so 
"without  lookin?  to  see  what  kind  of 
car  it  was."  Kuilroad  Co.  v.  Smithson, 
45  Mich.  212,  7  N.  W.  Rep.  791.  This  court 
in  O'llnrc's  Case  gave  no  heed  whatever 
to  the  constitational  mandate  aforesaid, 
nor  to  its  being  necessarily  relevant  to 
the  issue  ot  negligence.  Tbe  constitn- 
tional  provision  already  quoted  was  nut 
even,  in  that  case,  ho  much  as  noticed; 
but  the  case  was  tried  in  the  lower  court, 
and  afUrmed  in  this  court,  on  the  theory 
that  tbe  foreign  car  was  a  "man-killer," 
and  therefore  that  the  connecting  road 
was  under  no  obligation  to  receive  it.  I 
refer,  for  a  more  lull  expression  of  my 
views,  to  my  dissenting  opinion  in  that 
case.  Those  views  find  abundant  support 
in  the  majority  opinion  herein.  I  am  glad 
that,  at  length,  "returning  Justice  lifts 
aloft  ber  scale." 

ON  RKB RARING. 

Feb  Curiam.  Thh  cause  baring  been 
reargued  before  tbe  entire  t>ench,  the  origi- 
nal opinion  herein  meets  wltb  entire  con- 
currence of  every  member  of  this  court, 
except  Barclay,  J.,  who  dissents. 

Barclay  ,  J.,  {dissenting.)  Tbe  main  fact 
ot  plaintiff's  case  is  that  while  deceaaed 
was  proceeding,  by  night.  In  the  line  of  his 
duty,  to  couple  a  moving  Wabash  freight- 
car  to  a  standing  frultcar,  and  had  part 
ot  bis  body  between  them  for  that  pur- 
pose, the  draw-heads  passed  each  other, 
and  allowed  the  cars  to  come  together, 
fatally  crushing  him.  On  this,  a  charge  of 
negllRPnce  In  the  circumstances  is  based, 
plaintiff  claiming  that  deceased  was  igno- 
rant ot  the  extraordinary  danger  that 
caused  his  death.  The  petition  need  not 
be  quoted.  The  answer,  among  other 
things,  alleged  a  failure  ot  deceased  to  ob- 
serve a  written  contract  to  use  a  coupling 
knife  turniHhefl  bim  "when  he  went  to 
work"  as  switchman.  This  contract,  as 
recited,  is  dated  November  9, 1KS5.  Defend- 
ant's own  evidence, however,  showed  that 
the  use  of  that  appliance  could  no*:  have 
averted  the  Injury  ;  so  that  defense  is  now 
unimportant,  though  ItHfact^have  a  hear-  ■ 
ing  on  another  point  montioued  later. 

1.  A  preliminary  question  grows  ont 
ot  the  ownership  of  the  Central  Pacific 
fruit-car.  It  was  received  from  some  far 
western  carrier,  for  transportation  by 
defendant  over  its  line  in  Missouri.  It 
was  inspected  at  Nevada  by  Mr.  Krantb. 
(one  ot  the  witnesses  for  plaintiff.)  and 
found  in  good  order,  before  the  accident. 
It  was  being  used  to  form  part  of  a  train 
of  the  defendant,  and  the  duty  ot  tbe 
latter  regarding  It  (in  tbe  particular  now 
under  consideration)  was  no  different 
from  what  it  would  have  been  had  thecar 
been  Its  own  property.  The  constitution 
of  Missouri  (expressing  in  a  most  emphatic 
way  the  obligation  resting  on  rallroadR 
as  common  carriers)  requires  all  railway 
companies  to  " receive  and  transport  each 
other's  passengers,    tonnage,  and    cars. 


Digitized  by 


Google 


Mo.) 


THOMAS  t>.  MISSOURI  PAG.  RT.  CO. 


987 


lonrted  or  empty,  wtlhont  delay  ordtscrim- 
loation."  ConBt.  1875,  art.  12,  §  13,  aud 
Ker.  8t.  1RS9,  §  '2026.  But  that  provision 
lit  our  law  aRorda  no  sanction  for  the  In- 
troduction ot  any  rar  Into  dctendont'H 
train  tliat  is  not  roaaoiiably  xafe  for  aeo 
t>y  those  required  to  worlc  about  It,  and 
who  hare  no  notice  of  such  condition.  A 
detective  car  acquires  no  Improved  le^al 
standinj;  because  it  is  received  troni  a  con- 
necting line  pursuant  to  the  constitution. 
This  is  the  evident  eHect  ol  the  JndKinent 
In  O'Hare'a  Case,  (18>M,)  95  Mo.  662,  9  8.  W. 
Rep.  23,  wherein  a  majority  of  this 
coort  held  the  CblcaKo  &  Alton  Railroad 
Company  liable  to  an  employe  for  an  in- 
Jory  inflicted  byaTnited  States  rolling 
stock  car"  of  the  Hannibal  &  St.  Joe 
Railroad  Company  In  transit.  Moreover, 
the  danger  to  which  Thomas  succumbed 
lay,  not  in  osins  the  car  with  the  Miller 
conpler,  (tor  the  latter  is  safe  enongb 
when  broogbt  in  contact  with  others  of 
its  own  Icind,)  but  in  using  that  conpler 
lu  Joxtaposition  to  a  common  freight-car 
draw-head.  This  manner  of  its  use  waa 
directed  by  defendant's  yard-master,  and 
for  his  action  in  that  regard  defendant  la 
responsible.  The  dangerous  operation  of 
the  "fureign-car"  conpler  (as  used  in  this 
instance)  was  not  unknown  to  defendant, 
for  Its  yard-master  admits  he  was  fully 
aware  of  It  long  before  this  accident.  So 
there  is  no  need  to  consider  any  question 
of  defendant's  opportunity  tu  Inspect  the 
car.  Freight  trains,  under  existing  laws, 
are  necessarily  composed  of  a  mixed  com- 
pany of  cars  of  various  owners.  When 
defendant,  having  made  up  such  a  train, 
nana  it  with  its  own  operatives,  and 
roqnires  them  to  perform,  upon  or  about 
It,  the  work  for  which  they  are  hired,  it 
becomes  responsible  to  them  for  the  exer- 
cise of  the  master's  duties  in  respect  ot 
such  cars  (as  of  other  necessary  instru- 
mentalities  ol  the  employment.)  Gnt- 
rldge  V.  Railway  Co.,  (1888,)  94  Mo.  4(\H, 
7  S.  W.  Kep.  476;  Gottlieb  v.  Railroad 
Co.,  (1886.)  100  N.  Y.  462,  3  N.  E.  Rep.  344. 
Fur  the  purpose  ot  the  case  in  hand 
the  Central  Pacific  fruit -car  will  be 
treated  merely  as  part  ot  the  defendant's 
train. 

2.  Assuming  for  the  moment  that  de- 
ceased had  no  knowledge  or  notice  of  the 
peculiarities  of  the  Miller  coupler,  (a  ques- 
tion cunHldercd  in  a  later  paragraph,) 
what  was  the  measure  ofdefendunt's  duty 
towards  him?  Defendant  contends  that, 
as  the  fruit-car  was  in  good  repair,  (as  re- 
ported by  the  inspector  who  saw  it 
shortly  before  the  accident.)  no  liability 
can  arise  from  the  action  ot  Its  coupling 
niachluery;  such  danger  being  one  of  the 
ordinary  risks  of  the  service.  The  risks 
which  a  servant  assumes  in  entering  an 
employment  are  such  as  remain  alter  the 
master's  exprclse  ol  ordinary  care  to  make 
it  reasonably  safe.  Abel  v.  Rnilroad 
Co.,  (1891.)  128  N.  Y.  662,  28  N.  E.  Kep. 
rm;  MeUovern  v.  Railroad  Co.,  (1890,)  123 
N.  Y.  280,  25  N.  E.  Kep.  373 :  Dorsey  v.  Con- 
struction Co..  (18n,)  42  Wis.  597:  Railway 
Co.  V.  Triplett.  (Ark.  1891,)  15  S.  W.  Rep. 
wn.  and  16  U.  W.  Rep.  286.  The  master 
-dues  not  insure  the  servant's  safety,  nor 


Is  he  bound  to  fnrnish  the  most  Improved 
or  the  l>p»t  machinery  tor  the  work  in 
hnnd,  but  his  duty  is  to  use  ordinary  care 
that  such  as  ha  does  supply  is  reasonably 
safe  and  suitable  for  thn  purpose  to  which 
it  is  put.  A  danger,  unknown  to  theserr* 
ant,  arising  from  a  breach  of  this  duty  ot 
tbe  master,  Is  actionable  if  damage  re- 
snlts,  and  such  danger  Is  not  one  of  the 
ordinary  risks  of  the  employment.  King 
T.  Railway  Co.,  (1883,)  14  Fed.  Rep.  -^77. 
This  court  In  Qlbson  v.  Railroad  <'o.. 
(1870,)  46  Mo.  170,  unanimously  declared 
that  principle,  in  an  action  where  it  ap> 
peared  that  nbrakemanbad  tried  to  effect 
a  conplinir,  "and,  while  engaged  in  insert- 
ing the  link  In  the  draw-head,  the-  cars 
came  so  closely  together  that,  in  with- 
drawing his  hand,  it  was  canght  between 
the  dead-woods  or  buffers,  and  smashed 
BO  that  he  lost  three  fingers."  The  court 
said  (page  173)  that  "the  testimony  In  the 
case  tends  strongly  to  show  thnt.the  con- 
dition of  the  draw-head  was  not  due  to 
nse  or  negligent  repairing,  but  to  Improp- 
er and  ddfectlve  construction. "  The  Judg- 
ment therein,  based  on  a  finding  of  such 
neglect  to  furnish  proper  appliances,  was 
affirmed.  The  fact  that  a  given  appliance 
or  machine  is  In  fair  working  order  is  not 
necessarily  eonclusive  of  its  reasonable 
safety  for  the  use  tor  which  it  is  supplied. 
This  legal  troth  is  exemplified  by  many 
Judgments  besides  the  Gibson  Case,  Just 
cited.  In  Hnbn  v.  Railway  Co.,  (1887,)  92 
Mo.  440,  4  8.  W.  Rep.  937,  the  yard-master 
at  Independence,  Mo.,  was  killed  lu  conse- 
quence of  catching  bis  foot  in  an  open 
guard-rail  while  at  work  in  the  railway 
yard.  There  was  no  defect  In  the  mil  or 
In  the  track,  but  the  guard-rail  was  un- 
blocked. This  court  unanimously  held 
that  that  fact  raised  a  question  for  tbe 
Jury,  vis,  whether  or  not  tbe  track  In 
that  state  was  reasonably  safe  for  defend- 
ant's employes.  A  similar  ruling  was 
made  In  Hamilton  v.  Mining  Co.,  (Mo. 
Sup..  1892.)  18  S.  W.  Rep.  977,  by  aranjurity 
of  division  No.  1,at  the  present  term.  The 
injury  there  was  occasioned  by  an  open, 
unblocked  space  between  tbe  fixed  rails  of 
a  switch,  which  defect  (to  quote  from 
Ja<1gb  Black's  opinion)  "was  one  in  the 
original  construction  of  the  road."  In 
Ellis  V.  Railroad  Co.,  (1S84,)  95  N.  Y.  646, 
the  absence  ot  "bufferii,  properly  placed  to 
keep  the  cars  asunder,"  was  held  evidence 
of  want  ot  reasonable  careun  themaster's 
part.  In  Cowles  v.  Railroad  Co..  (1881.) 
§4  N.  C.  309,  a  verdict  was  sustained  for 
injuries  to  abrakeman  resulting  "from  the 
fact  that  the  cars  were  so  constriicted 
that  their  'bumpers'  did  not  correspond 
or  fit  to  one  another  as  they  should  have 
done  to  prevent  the  cars  coming  lu  too 
close  contact. "  In  Wells  v.  Railway  Co., 
(Utah,  1891.)  27  Pac.  Rep.  688,  a  brakeman 
bad  lost  his  life  in  attempting  to  couple  two 
freight-cars,  whose  coupling  attachments 
are  described  as  "defective"  because  "the 
draw-head  of  one  car  passed  over  the 
draw-head  of  the  other,  allowing  the  cars 
to  come  together,  whereby  be  was  fatall.v 
injured.  "  One  was  out  of  repair  so  "that 
another  could  not  he  coupled  to  It  In  the 
ordinary  way  with  safety, "—all  of  which 
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was  held  to  aafflclently  support  a  finding 
of  neRliscnce  on  the  part  of  the  defendant. 
In  Railriiad  Co.  v.  Rowan,  (ISxr..)  104  Ind. 
88,  3  N.  E.  Hep.  627,  a  brakeiuan  iu  the  diB> 
clinrtce  of  his  duty,  on  top  ot  a  box-car, 
wHR  hit  by  a  low  bridge  on  the  rail- 
way line.  The  bridge  was  in  perfect  or- 
der, the  train  likewise;  but,  when  to- 
gether, the  court  held  that  they  tended  to 
show  a  want  of  care  in  sapplyini;  proper 
appliances  for  the  service.  The  mere  ac- 
tli)n  of  machinery  often  gives  evidence  of 
its  safe  or  dangreroas  nutore,  without 
more.  Mooney  r.  Lurnber  Co.,  (Masa., 
1891,1  2R  N.  E.  Rep.  .S52.  If  the  fatal  per- 
fomianoe  of  the  Miller  coupler  on  the  fruit- 
car  In  this  case,  when  hrouglit  Into  con- 
tact with  the  draw-head  of  the  Wabash 
car,  was  Its  normal  and  ordinary  action 
when  in  sound  condition,  then,  in  my 
opinion,  the  facta  of  its  operation  at  that 
time,  and  the  consequence  thereof,  have  a 
clear  tendency  to  prove  thatsacb  conplinK 
machinery,  so  used,  was  not  reasonably 
safe  for  an  employe,  reqolre<l  by  his  doty 
to  place  hluiseir  between  such  cars  un- 
aware, and  not  notified,  ot  snch  danger. 
The  American  precedents  above  cited  sup- 
port that  position. 

There  is  positive  evidence  that  de- 
ceased could  not  make  the  coupling 
without  placing  part,  at  least,  of  bta 
body  between  theve  cars.  When  his  serv- 
ice required  that  of  iilm,  it  made  little 
flifference  in  fact  to  him,  and,  in  my 
Jndgraont,  it  makes  no  dlfferenoeln  con- 
templation of  law  whetbertbe  action  of  the 
cnrs,  in  fatally  closing  upon  him, Is  ascrib- 
able  to  a  defective  condition  of  the  appli- 
ances or  to  faolts  In  their  original  con- 
struction. The  true  question  Is  wbetlifT 
or  not  the  machinery  furnished  is  reason- 
ably  safe,  and  wliether  ordinary  care  has 
been  used  tu  have  it  so.  Railroad  Co.  v. 
McDade.  (1890,)  135  D.  S.  n54, 10  Sup.  Ct. 
Rep.  1U44;  Mvers  v.  Iron  Co.,  (ISSi),)  150 
Mass.  12.1.  21  N.  E.  Rep.  631.  The  testi- 
mony for  both  parties  dlBrloHes  (and  de- 
fendant's counsel,  in  his  suniinary  of  the 
cage,  admits)  that  "the  nnditiputed  evi- 
dence shows  that  the  rniipling  of  an  ordi- 
nary freight-car  to  the  Mllterconplingia  at- 
tended with  greater  danger  than  an  ordi- 
nary coupling  of  freight-cars. "  And  there 
is  much  testimony  to  the  point  that  the 
former  coupling  is  "very  dangerous,"  and 
requires  a  much  higher  degreeof  care  to  ac- 
complish Hafel.v  than  an  ordinary  coupling. 
The  coupling  machinery  of  freight-cars  in 
general  use  prevents  the  wood-work  of 
them  from  coming  toKether.  (as  plaintiff's 
wltneHsCH  Kraiith  and  Maxey  testified,) 
and  proHerves  siifhrlent  space  (about  two 
feet)  between  the  cars  to  protect  an  em- 
ploye engaged  in  manipulating  the  ma- 
ehlnery.  The  Miller  draw-head  Is  shaped 
somewhat  differently,  but  is  located  in 
the  same  position.  Its  danger,  when  used 
in  conjnnction  with  a  common  freight- 
car,  lies  in  its  liability  to  pass  off  to  one 
side  becaiiRe  of  its  hidden  mechanism.  In- 
stead of  furnishing  the  protecting  resist- 
ance (It  would  seem  to  offer)  to  the  other 
drnw-hend,  and  which  an  ordinary  draw- 
head  makes.  When  it  pusses  to  oneslde,  (as 
In  this  case,)  there  isnothing  to  prevent  the 


core  coming  so  close  together  as  to  endan- 
ger the  life  of  any  one  between  them.  Ttate 
peculiarity  creates  a  far  greater  danger 
(as  all  the  wltneMses  on  the  subject  con- 
cede) than  arises  in  coupling  freight-cars 
of  the  nsaal  pattern.  And,  further,  that 
danger  Is,  from  its  very  nature,  not  open 
to  ready  observation  by  one  who  at- 
tempta  to  use  sm-n  machinery  for  the  first 
time;  but  in  Hulett'sCase,67Mo.289.cited, 
the  risk  was  obvious,  and  the  record  shows 
that  that  accident  occurred  by  daylight, 
about  noon. 

If  themaster  was nd vised  of  this  nnuanal 
risk,iu  the  case  at  bar.  and  failed  to  notify 
the  employe,  who  was  ignorant  thereof, 
then  the  former  would  tie  liable  for  cunee- 
quencea  befalling  the  latter  because  of  want 
of  knowledge  ot  the  unexpected  danger. 
Thisprinclpleis  firmly  settled  lo  the  law.  In 
O'Neil  V.  Railway  Co.,  (1881.)  3  McCrary, 
4S3,  9  Fed.  Rep.  337,  plaintiff  was  a  brake- 
nan,  injured  while  attempting  to  couple 
a  car  to  an  engine,  and  whose  claim  was 
"that  the  dead-woods  on  said  car  and  en- 
gine werelnsufflclent,"  etc.,  "by  reason  of 
their  not  keeping  said  car  and  engine 
apart,  and  allowing  the  draw-beads  of 
the  engine  and  car  to  interiap,  thereby 
catching  and  crushing  plaintiff's  arm," 
etc.;  and  "that  pialutitf  was  Ignorant  of 
the  dangerous  condition  of  the  appliances 
for  coupling  said  engine  and-  car  to- 
gether." etc.  The  car  was  a  " foreign  ** 
one;  that  Is, fix)m  another  railroad.  la 
■nstalning  a  verdict  for  plaintiff,  the  conrt 
said  that  "if  the  employer  introduces, 
without  notice  to  the  employe,  some  new 
and  unusual  machinery,  Invulving  an  un- 
expected orunanticipated  danger,  throngb 
the  introduction  of  which  the  employe, 
while  using  the  care  and  diligence  incident 
to  his  employment,  meets  with  an  acci- 
dent like  that  in  question,  it  is  not  unrea- 
sonable to  hold  that  the  employer  shonid 
answer  therefor  In  damages."  In  (iood- 
rich  V.  Railroad  Co.,  (ISS!!.)  116  N.  Y.  898, 
22  N.  E.  Itep  .307,  a  brakeman's  hand  was 
crushed  bbtween  the  dead-woods  of  two 
I  cars,  one  ot  which  was  moving  and  the 
other  at  rest.  "Because  tlie  bumper  of 
the  moving  car  was  defective,  and  hang 
lotTur  than  it  should  have  done,  it  passed 
under  the  bumper  of  the  stationary  car, 
and  permitted  the  dead-woods  to  come 
together."  The  court  held  that  the  plain- 
tiff was  thus  "exposed  to  a  danger  not 
within  the  ordinary  risks  of  his  employ- 
ment,"  and  that  the  facts  warranted  the 
inference  of  neglect  of  duty  on  the  part  of 
defendant  in  the  matter  of  furnishing  suit- 
able working  appliances.  On  this  point, 
see,  also.  Railroad  Co.  v.  Frawley,  (1886,) 
110  Ind.  18,  »  N.  E.  Rep.  594:  Coates  v. 
Railroad  Co.,  (1891.)  153  Mass.  297,  26  N.  B. 
Rep.  864;  Thompson  V.  Railroad  Co.,  (18Kt.) 
14  Fed.  Rep.  564;  Wheeler  v.  Manufacturing 
Co.,(l«83,)135Ma88.294;  Smith  v.  IronCo.. 
(1880,t  42  N.  J.  Law.  467.  The  principle 
of  these  cases  applies,  it  appears  to  me, 
to  that  at  bnr,  if  llie  deceased  (as  the  Jury 
have  found)  was  uninforroeil  of  the  in- 
creased hazard  arising  from  theintrodnc- 
tlon  of  the  fruit-car  mentioned  into  the 
place  it  was  to  fill  in- defendant's  train, 
since   the  evidence   of  defendant's   yard- 
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moHter  (on  daty  at  the  time)  niAkea  It  ev- 
ident that  the  mnRter'a  representutivei 
there  were  themselves  fully  advised  of  thai 
danger. 

3.  The  issne  of  Thomas' knowledRe  in  the 
premises  1h  the  one  rtf  serious  moment  In 
the  case.  Before  Ruing  into  it,  there  seems 
to  be  some  occasion  to  remarlc  upon  the 
prn])er  fun<:t1ons  of  the  supreme  court  In 
reviewing  actions  like  this.  In  them  we 
cannot  rightly  uudertake.  and  It  would  be 
dlsrPKariline;  tlie  constltutiuual  rights  of 
iitlKants  If  we  assumed,  to  pass  upon  and 
determine  controverted  issuesof  fact.  The 
constitution  guaranties  a  trial  of  such 
Issues  by  Jury.  Const.  1875,  art.  2,  §  2«; 
Rev.  St.  ltJ.S9,  §  2131,  (same as  Geu.  St.  isns, 
p.  673,  8  12.)  It  is  our  duty  to  give  full 
effect  to  that  guaranty.  As  defendant,  on 
this  appeal,  claims  that  the  court  ebunid 
have  taken  the  case  from  the  ]nr;  for  fail- 
ure of  proof.  It  becomes  our  duty  to  exam- 
ine the  whole  evidence;  and,  if  (after  giv- 
luff  plaiotiff  the  benefit  of  the  most  favor- 
able view  of  lt,and  of  every  reasonable  In- 
ference therefrom )  there  appears  substan- 
tial proof  to  support  the  verdict,  we  have 
no  constttotlonal  right  to  set  it  aside 
merely  because  our  conclusiooa  on  the 
facts  may  differ  from  those  of  the  trial 
eonrt  and  Jury.  The  instruction  given  for 
plaintiff,  presenting  her  theory  of  the  case, 
required  the  jury  to  find,  among  other 
facta,  that  the  deceased  "was  oot  notilied 
by  said  dpfendant  of  the  unusual  charac- 
ter of  the  frnit-car  to  be  bundled  and 
coupled,  and  was  not  otherwiHe  advised 
of  the  character  of  said  car,  and  was  'not 
familiar  with  that  description  of  car." 
etc.  We  will  consider  the  case  from  the 
stand-point  furnished  by  that  Instruction. 
Defendant  claims  that  the  evidence  con- 
eliislvely  shows  that  the  deceased  became 
acfinainted  with  fruit -cars  of  thia  sort  by 
seeing  them  often,  and  having  abundant 
opportunity  to  know  their  peculiarities. 
Its  testimony  certainly  tends  to  establish 
these  facts;  but  the  Jury  found  to  the  con- 
trary, and  our  business  now  Is  to  spe  it 
there  is  a  substantial  biisiR  of  evidence  to 
justify  that  finding.  Waiving  ell  ques- 
tion as  to  the  burden  of  proof  on  the  iHSue 
of  Thomas'  acquaintance  with  the  dan- 
ger, let  us  note  what  -bearing,  favorable 
to  plaintiff,  several  facts  ha\-e  upon  the. 
Issue  of  his  knowledge  or  the  want  of  it. 

(a)  it  is  not  asserted  that  any  superior 
ever  expressly  notified  Thomas  of  any 
danger  incident  to  such  coupling  us  that 
In  queHtion.  The  claim  is  that  he  became 
poBsessed  of  knowledge  thereof  as  a  switch- 
man in  the  yards. 

(/»)  These  cars  brought  fruit  from  Cali- 
fornia during  the  orange  season.  The  de- 
fendant attempted  to  show  that  Thomas, 
had  worked,  in  the  same  place,  as  switcb- 
man  in  the  winter  of  18^4-S.5  and  spring  of 
1SS.1,  until  April,  which  would  greatly 
have  increased  the  probability  of  bis  ac- 
<]n>ilntance  with  such  cars,  us  that  period 
Included  the  orange  season  of  the  year 
previous  to  that  in  which  be  was  killed. 
Defendant's  station  agent  at  Nevada,  Mr. 
Penfleld,  alone,  testified  to  that  effect  on 
his  direct  examination,  with  such  qualifi- 
cations ns   these:   "As     my   recollection 


serves  me,"  "I  believe  in  the  winter  oM884 
and  '85,  up  to  about  April;"  but,  on  cross- 
examination,  he  said  lie  would  not  state 
it  positively,  bat  that  such  was  his  "Im- 
pression." He  further  testified  that  "nil 
the  time  he  [Thomas]  worked  for  me  he 
worked  as  switchman,"  and  that  "all 
switchmen  are  required  to  have  them," 
(referring  to  a  ronpllng-knife  mentioned 
in  tlie  contract  by  Thomas  to  use  it,  as 
set  up  in  the  answer;)  whereas  that  con- 
tract is  dated  November  *,  1883,  and  the 
answer  alleges  that  it  was  entered  into 
*•  wiien  he  went  to  work. "  In  this  condi- 
tion of  the  pleadings  and  testimony  the 
Jury  had  ample  ground,  we  think,  for  a 
finding  that  deceased  was  not  in  defend- 
ant's service  during  the  orange  season  ut 
18W-85. 

(c)  Plaintiff's  showing  Is  that  decease<l 
worked  for  defendant  from  the  time 
he  began  (towards  the  close  ol  1885) 
till  his  death,  February  17, 1880.  As  to  his 
meetlugsnch  frult-carsdurlng  that  period, 
witness  Krauth  said  that  he  thought 
"that  car  was  Just  abont  the  t>eginnlng  vt 
the  coming  of  those  fruit-cars  that  spring. 
As  I  said,  they  usually  came  through  in 
the  spring  of  the  year,  and  that  one  was, 
I  think,  about  the  first  one  that  came 
through  that  year."  On  the  same  point 
another  witness,  Kelly,  testified :  "Ques- 
tion. Ho  w  long  previous  to  this  was  It  tha  t 
yon  saw  fruit-cars  of  that  character  come 
through. the  yard  down  there,— how  long 
previous  to  the  t7th  of  Febrnary,  1886? 
Answer.  Well,  I  could  not  say  that  I 
noticed  any,  parttenlarly,  up  to  that 
time.  •  •  •  Q.  Then  you  can't  say  as  to 
whether  yon  had  seen  any  or  not?  A.  1 
could  not  say  as  to  the  time  that  I  seen 
them,  or  whether  I  had  or  hadn't  seen 
any  that  spring,  before  that  time.  I  dls- 
rememhcr  whether  any  had  come  through 
previous  to  that  time— that  spring — or 
not;  but  I  rather  think  they  bad  not,  for 
I  think  that  was  about  the  beginning  of 
the  fruit  season  that  year.  At  any  rate, 
there  had  been  very  few  that  had  come 
through  that  spring  before  that  time." 
It  further  appeared  that  Nevada  was 
the  Junction  of  two  railway  lines  of  de- 
fendant, viz.,  the  Missouri,  Kansas  & 
Texas  dtvlnlon  and  the  Lexington  & 
Southern  division;  that  fralt-cars,  pass- 
ing through,  were  somettroes  in  pHRsenger 
trains.  Deceased  vould  have  bad  no  occa- 
sion to  work  abontany  one  of  them  unless 
it  was  trunsferredfromonetrain  to  another 
there.  lie  was  on  duty  only  at  night,  and, 
presumably,  slept  the  greater  part  of  the 
day.  As  toithe  number  of  such  cars  that 
went  throngh  Nevada,  witness  Krauth  de- 
clared that  "every  spring  there  Is  eight  or 
ten  cars  come  through  here,"  whiledefend- 
ant's  station  agent  said  that  between  the 
1st  and  17th  of  February,  \Sx6,  five  to  ten 
such  cars  passed  through.  Including  day 
and  night  trains.  The  yard-nianter,  Mr. 
Uollister,  under  whose  direction  deceased 
was  -working,  (and  on  whom  the  master's 
duties  towards  him  chiefiy  devolved,)  testi- 
fied for  defendant  that' he  had  seen  de- 
ceased make  such  couplings,  "say  two  or 
three  times;"  but  his  teatlmoiiy.  touching 
the  large  nnmber  of  such  fruit-care  (25  or 
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SO)  that  ba<l  paHHed  through  Nevada 
that  dPaHun,  wss  riirwtly  ountrnilicted  by 
plniDtin'H  witnestieii.  That  wan  a  most 
material  fact  In  the  caRe,  and,  it  the  Jary 
did  not  credit  blH  dlxputjd  evidence  on 
that  point,  they  would  clearly  have  been 
at  liberty  to  dinregard  his  accompanying 
Btatement  thnt  Thomas  had  made  "  two 
or  throe"  Boch  coupliiiRB.  In  view  of  all 
the  teatlmony  favorable  to  the  plaintiR'H 
contention  on  thin  branch  of  the  case,  it 
seems  to  me  that  it  was  manifestly  a 
question  of  fact  for  the  Jury  whether  the 
deceased,  from  the  course  of  his  experience 
ol  a  few  muntiiH  as  switchman,  on  duty 
in  the  .niglit  only,  bad  acquired  notice  or 
Icnowledge  of  theunusual  danger  involved 
in  making  the  coupling  he  was  attempt- 
ing when  killed.  Dale  v.  Railroad  Co., 
(1K76.)  63  Mo.  4.59. 

4.  The  issue  of  alleged  contributory  neg- 
l<'«-enceof  the  deceased  Is  the  next  point 
f.>r  attention.  In  considering  It,  the  find- 
uiKH  of  the  Jury  and  trial  Judge,  already 
dixcussed.  touching  the  unusual  danger 
and  Thomas'  want  ol  knowledge  thereof, 
will  be  treated  as  established  facts.  So 
viewed,  the  question  of  his  negligence 
presents  little  difficulty. 

(a)  The  defense,  resting  on  his  omission 
to  use  the  "safety  coupler,"  mentioned  in 
the  answer,  is  not  urged  In  'this  court. 
There  Is  evidently  nothing  in  it.  Several 
witnesses  testifled  that  that  contrivance 
would  only  protect  the  hand*)  o!  the 
pwitchmnn,  and  afforded  n»  protection  to 
his  body. 

(b)  It  may  be  conceded  (as  claimed  by 
defendant)  that,  lu  attempting  such  a 
coupling  as  Thomas  was  making.  It 
would  be  safer  to  place  the  link  in  the 
Miller  draw-head;  but,  if  be  was  unaware 
of  the  peculiar  action  and  danger  of  the 
latter,  his  failure  to  adopt  that  coarse 
cannot  fairly  be  pronounced  negligence  in 
law.  The  fruit-car  had  been  brought 
down  into  place  on  the  passing  truck  by 
8hea  while  deceaHed  was  in  the  "switch- 
men's shanty. "  When  Thomas  came  out, 
.and  started  towards  the  north  end  of  the 

yard,  be  met  the  Wabash  car  coming 
slowly  along  southward,  it  had  been 
started  by  the  yard-master  himself,  leav- 
ing a  link  in  the  draw-head.  He  testified 
on  this  point:  "  I  cut  that  car  off  myself, 
and  I  know  that  the  link  was  in  the 
Wabash  car,  and  in  the  south  end  of  it. 
Question.  Do  you  know  thnt  it  was  there 
when  Thomas  attempted  to  make  the 
coupling?  Answer.  Yes, sir.  Q.  In  riding 
cars  down  that  way.  Is  it  customary  to 
leave  the  link  in  the  car  thatifi  moving?  A. 
Yes,  sir.  Q.  The  invariable  custom.  Is  it? 
A.  Yea,  sir;  it  is  u  custom  In  variably  to  leave 
it  tliere."  The  plaintiffs  (nud.  indeed,  all 
the)  testimony  showed  that,  as  the  Wabash 
car  nenred  thestanding  fruit-car, Thomas, 
after  properly  adjusting  the  brake,  de- 
scended and  walked  along  with  the 
former  (the  Wabash  car)  to  make  the 
coupling.  His  only  light  was  a  hand 
lantern.  The  night  wbh  dark:  one  wit- 
ness said,  "Terrible  dnrk."  Ills  atten- 
tion was  necessarily  turned  to  the  link  in 
the  moving  car  to  direcc  Its  course  so  it 
should  enter  the  draw-head  of  the  stand- 


ing car,  according,  to  the  custom  above 
described  by  the  yard-master.  The  Miller 
draw-bead  had  an  opening  to  receive  sncli 
a  link.  He  was  there  to  make  the  coup- 
ling, and.  In  attempting  it  in  the  usual 
V7ay,  no  fault  is  chargeable  to  bim,  in  the 
absence  of  knowledge  on  his  part  of  the 
danger  peculiar  to  that  machinery. 
There  was  nothing  visible  to  notify  him 
that,  when  the  drnw-heads  met,  that  of 
the  fruit-car  would  slide  tu  one  side,  on 
account  of  its  interior  constructidrn,  and 
tbOB  bring  the  cars  together  upon  bim. 
Defendant's  conductor  of  the  train  that 
was  t>elng  formed,  Mr.  Browuell.  testified 
that,  ns  the  cur  approached,  he  warned 
Thomas  to  change  the  link  into  the  uTher 
car,  but  that  he  only  gave  witness  "the 
laugh,"  and  paid  no  heed  to  the  warn- 
ing. But,  on  the  plaintiff's  side,  the  only 
other  eye-witness  of  the  accident  de- 
posed, in  rebuttal,  that  no  such  warn- 
ing, or  any  warning  at  all.  was  then 
given  by  the  conductor.  If  Thomas  knew 
nothing  of  the  Miller  coupler,  the  fact 
that  he  may  bnve  passed  near  the  frnlt- 
car  on  bis  way  to  take  charge  of  the 
Wabash  car,  or  even  that  he  caught  the 
"fragrance  of  theoranges,"  would  scarcely 
fnrnlsh  a  Just  ground  to  declare  that  he 
was  negligent,  as  a  matter  of  law,  when 
the  circuit  court  and  Jnry  have  found 
that  be  was  not,  as  a  matter  of  fact.  In 
view  of  all  the  evidence.  The  cargo  of 
oranges  was  harmlesa  enoogh,  II  plaintiff 
was  unaware  of  the  special  danger  of  the 
machinery  In  question.  The  instructioD 
for  plaintiR  required  a  finding  that  de- 
ceased was  "  in  no  wise  guilty  of  any  neg- 
ligenee  or  want  of  care,  "as  essential  to 
a  verdict  In  his  favor,  and  the  Instmctions 
tor  defendant  elaborated  that  proposition 
in  language  chosen  b.v  its  counsel.  The 
finding  on  this  issue  in  favor  of  plaintifT 
has  substantial  support  in  the  testimony, 
and  should  not  be  disturbed. 

5.  TIte  amount  of  the  recovery  (f3.000> 
is  not  questioned,  and  no  fault  in  the  in- 
structions has  been  pointed  out.  They 
embody  correct  principles  ot  law,  sub- 
stantially as  Indicated  herein.  The  evi- 
dence appears  to  me  to  sustain  tbem,  as 
already  shown.  It  Is  a  matter  of  regret 
that  it  has  been  necessary  to  set  forth  the 
particulars  of  the-casn  at  such  length,  hut, 
in  view  of  the  large  amount  of  testimony. 
It  has  been  unavoidable.  In  my  opinioa, 
the  Judgment  should  be  alflrmed. 


State  ▼.  Nobkinobr  et  al. 

{Svpreme  Court  of  MlasouTi,  DtioMon  No.  t, 
Feb.  3,  18%i.) 

Amavlt  with  Istext  to  Kill— I'RixciPAi.  as» 

ACCBSSORT  — UBEDIBILITT  OP  WiTXBSSBS  —  Evi- 

DBKCE— InsTKUCTIOSS. 

1.  Where,  on  prosecuUon  tor  assault  with  a 
pistol,  it  is  shown  that  defondunts,  father  and 
SOD,  ran  a  saloon,  the  son  tending  har,  and  that 
the  father,  while  outside  the  bar.  getting  into 
an  altercation  with  the  person  assaulted,  ordered 
him  to  leave  the  room,  which  he  refused  to  do, 
and  that  then  the  father  called  to  his  son  to  hand 
him  a  pistol  (according  to  his  own  evidence)  or 
to  shoot,  (according  to  the  state's,)  and  that  the 
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son  flred  at  the  person  assaulted,  an  Instroction 
that  the  }ury  must  convict  if  the  shot  was  fired 
as  a  means  of  ejecting  the  assaulted  person, 
and  not  in  self-defense,  is  proper,  when  taken 
in  connection  with  a  farther  instruction  that  the 
father  sboald  be  convicted  if  the  ]ury  found  that 
be  was  present,  commanding,  procuring,  or  ad- 
vising tne  assault. 

2.  Though  defendants  are  competent  wit- 
nesses in  their  own  behalf,  their  interest  in  the 
result  may  be  taken  into  consideration  in  deter- 
mining the  credibility  of  their  testimony. 

8.  Ij^  was  proper  to  refuse  an  instruction  that 
the  fattier  could  not  be  convicted  unlpss  the  Jury 
found  that  there  was  a  common  purpose  on  the 
part  of  himself  and  son  to  commit  the  crime, 
since  the  father  could  properly  be  convicted  as 
a  principal  on  the  theory  that  he  commanded  and 
incited  bis  son  to  shoot. 

4.  Where  there  is  evidence  that  the  shot  was 
fired  over  the  assaulted  person's  head  for  the 
purpose  of  frightening  him,  it  is  not  necessary 
to  instruct  that,  if  the  Jury  find  that  to  be  the 
case,  they  shall  acquit,  when  the  Jury  are  in- 
structed to  convict  if  they  find  that  defendant 
"intentionally and  in  maliceshot  at"  the  assault- 
ed person. 

5.  Where  a  pertinent  instruction  is  not  asked, 
nor  is  Its  omission  urged  as  a  reason  for  granting 
a  new  trial,  the  objection  that  it  was  not  given 
oomes  too  late  when  taken  for  the  first  time  in 
the  supreme  court. 

6.  Evidence  that  about  five  minutes  after  the 
shooting,  and  after  the  assaulted  person  had  gone 
oat  of  th3  saloon,  he  had  a  knife  in  his  hanH,  is 
inadmissible. 

T.  Nor  can  the  statements  of  the  assaulted 
person,  made  five  minutes  after  the  shooting  and 
after  he  had  left  the  saloon,  be  shown. 

Appeal  (rom  circuit  court,  Tape  tiirar- 
deau  county;  H.  C.  U'Brtan,  Jud^e- 

Kobert  and  Uermnn  NoeninKer  were  In- 
dicted and  convicted  fur  a  (elonlouH  aa- 
sault  with  a  pistol  on  one  William  Walls. 
Delendanto  appeal.    Affirmed. 

Wilson  Cramer  and  J.  W.  Limba.ngh, 
for  appellants.  John  M.  Wood,  Atty. 
Oen.,  lor  the  State. 

Tbomas,  J.  Defendants,  wbo  are  father 
and  son,  were  ludlcted  at  the  August 
term,  18N7,  of  the  circuit  conrt  of  Cape 
Girardeau,  under  section  1262,  Rev.  St. 
1K79,  for  a  leionlouH  ausault  with  a  piatol 
on  one  William  Walls;  the  son,  Robert, 
being  charged  as  principal,  and  Herman, 
tbe  father,  witb  beins  preisont.  Hiding  and 
abetting  his  son  In  the  commission  of  the 
oBense.  Tbe  defendants  were  convicted, 
and  each  sentenced  to  pay  a  due  of  $1UU, 
and  the  case  Is  before  us  on  appeal. 

Herman  Noeniner  was  the  owner  o(  a 
saloon,  and  his  son  Robert  was  his  bar- 
keeper. On  the  evening  ot  August  7, 1S87, 
the  prosecuting  witness,  William  Walls, 
and  several  others,  went  into  the  saloon, 
and  were  drinking,  when  an  altercation 
Hrose  between  Walls  and  defendant  Her- 
man Noenlnger,  who  thereupon  ordered 
Walls  to  leave  the  house,  which  hedid  not 
do.  The  evidence  on  tlie  part  of  the  state 
tends  to  prove  that  defendant  RuJQert,  at 
the  time  of  the  altercation,  was  behind 
the  bar,  while  his  father  and  Walls  were  in 
the  room  outside  of  tbe  bar.  A  few  words 
passed  between  Wails  and  Herman  Noen- 
lnger, when  the  latter  called  to  his  son  to 
iihoot  Walls, wiiereupoii  Robert  got  a  pistol 
and  fired  at  Walls,  but  missed  him,  and 
then  snapped  the  pistol  two  or  three  times. 
M'alls  went  out  immediately  after  the  tir- 


ing ot  the  pistol.  Walls  testified  tliat  be 
bad  DO  knife  or  weapon  in  his  band  at  the 
time,  and  was  making  uo  demonstration 
to  fight.  Defendants' version  of  this  affair 
Is  that  Walls  and  others  were  making  a 
great  deal  of  noise  in  the  saloon,  and  cliat 
defendant  Herman  Noen.'nger  requested 
them  several  times  to  keep  quiet,  and 
finally  told  them.  If  they  did  not  do  so, 
they  would  have  to  get  out;  tliat  Walls, 
who  seemed  to  be  the  leader,  refused  to 
go,  and  became  defiant,  and  with  an  open 
knife  in  bis  hand  stepped  towards  defend- 
ant Herman  Noenlnger,  who  was  backing 
away  from  him  towards  the  open  end 
of  the  counter;  that,  as  he  was  retreat- 
ing from  Walls,  be  called  to  his  sou,  who 
was  behind  tbe  bar,  to  hand  him  the  re- 
volver, but  that  the  son,  instead  of  so  do- 
ing, picked  up  the  revolver  and  fired  over 
Wall's  head,  the  ball  entering  the  west 
wall  ol  the  room  about  nine  feet  from  ths 
floor.  The  court,  In  its  Instructions,  de- 
fined the  offense  with  which  defendants 
were  charged,  and  told  the  jury  what  facts 
It  was  necessary  to  find  in  order  to  con- 
vict them,  under  sections  1262,  1263,  Rev. 
8t.  1879,  and  authorized  an  acquittal  on 
the  ground  of  self-defense. 

1.  The  third  instruction  giveu  by  the 
court,  in  substance,  told  the  Jury  that 
while  defendants  had  the  right  to  order 
Walls  to  leave  tbe  saloon,  and  to  employ 
such  reasonable  force  as  was  necessary 
to  eject  him,  yet  they  were  not  authorized 
to  use  a  deadl.y  weapon  to  accomplish 
this  object,  and  that  It  tbe  shot  was  fired 
as  a  means  ot  ejecting  Wails,  and  not  io 
the  necessary  defense  of  their  persons  from 
tbe  infliction  of  great  bodily  harm  then 
impending  at  tbe  hands  of  Walls,  they 
should  roovlct  defendants.  The  specific 
objection  to  this  instruction  is  that,  ac- 
cording to  its  direction,  Herman  Noen- 
lnger mightbe  convictedlf  the  Jury  believed 
that  tt^e  shot  was  fired  at  Walls  as  a 
means  of  ejecting  him,  and  not  in  the  nec- 
essary defense  of  their  persons,  without 
regard  to  any  knowledgeon  ills  part  of  his 
son's  intention  to  shoot,  and  though  he 
did  not  direct,  command,  or  procure  the 
shooting  to  be  done.  Tbe  instructions 
must  all  be  read  and  considered  together. 
And  by  another  Instruction  the  jury  was 
directed  to  find  Herman  Noenlnger 
guilty  If  they  found  he  was  present,  com- 
manding, procuring,  advising,  or  Inciting 
the  commission  of  the  offense  by  his  son. 
There  can  be  no  doubt,  from  the  evidence 
In  tbe  case,  that  Herman  Noenlnger  was 
the  principal  instigator  ot  and  actor  In 
the  offense.  The  evidence  on  the  part  ot 
the  state  directly  shows  that  he  called  to 
his  son  to  shoot;  and  hehiraself  says  that 
he  called  to  his  son  to  hand  him  the  pis- 
tol, but  Instead  of  doing  that  the  son  got 
the  pistol,  and  fired  himself.  The  Jury 
could  not  have  misconstrued  the  inetrnc- 
tions.  Indeed,  tbe  object  of  the  shooting 
was  bettor  known  to  Herman  than  Rob- 
ert; tbe  Idtter  being  behind  the  bar,  and 
the  former  being  the  active  participant  in 
the  altercation,  and  upon  whom.  If  any 
one.  Walls  was  about  to  Inflict  personal 
Injury. 

2.  The  court  committed  no  error  in  in- 
structing tbe    jury  that,  "while  dtfend- 
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«nt8  are  competent  witnrases  In  their 
-vwD  behalf,  yet,  in  deterinining  the  credi- 
bility of  their  teBtlmony,  the  Jury  may 
take  into  consideration  their  intfrent  in 
the  result  of  tbiH  suit. " 

8.  Defendant  Herman  Noeninser  object* 
that  the  mart  refused  to  Inntruct  the  Jury 
that  they  could  nut  convict  bim  unless 
they  found  that  there  waa  a  common  par- 
pose  of  himself  and  son  to  commit  the 
«rime.  This  ruling  of  the  court  was  right. 
The  court  authorized  the  jury  to  convict 
Herman  Noentnger  on  tlie  theory  alone 
that  he  commanded,  advised,  procured, 
or  incited  his  son  to  shout:  and  this  is  the 
theory  on  which  he  was  convicted.  Her- 
man was  a  principal,  and  his  conviction 
-as  prlnclpnl  was  rcirrect.  State  v.  Utacy, 
103  Mo.  11, 15  S.  W.  Rep.  147. 

4.  Defendant  Robert  Noeninger  testified 
that  be  did  not  aim  to  shoot  Walls,  but 
snot  over  bis  bead,  for  the  purpose  of 
frightening  him ;  and  defendants  now  in- 
«iRt  that  the  court  erred  in  not  instructing: 
the  Jury  to  acquit  them  if  the  shot  was 
not  fired  at  Walls,  but  over  his  liead.  We 
<lo  not  thinit  this  position  is  tenable.  In 
the  flrst  place,  the  court  told  the  Jury 
that,  if  defendant  Robert  Noeninger  Inten- 
tionally and  In  malice  shot  at  Walls,  they 
wnnld  convict.  The  Jury  was  told  that, 
if  they  had  reusonnble  doubt  of  defend- 
ants' guilt,  they  should  acquit.  In  order 
tu  convict,  tberefure,  the  Jury  mast  have 
found  that  defendant  Robert  Intentionally 
«hot  at  Walls,  and  thus  negatived  the  as- 
sertion that  he  shot  over  Wall's  head. 
State  V.  Tnrlingtun.  102  Mo.  «42,  15  8.  W. 
Rep.  141;  State  v.  Hansen,  KM  Mo.  — ,  16 
8.  W.  Rep>  2S5.  The  instruction  covered 
that  queHtion  in  the  ease.  In  the  second 
place,  defendant  asked  no  instruction  on 
thiH  point,  and  he  did  not  assign  the  fail- 
ure of  the  court  to  Instruct  on  It  as  a  rea- 
son why  a  new  trial  should  be  granted, 
and  hence  the  objection  comes  too  late. 
»tate  v.  Reed,  89  Mu.  16S.  1  S.  W.  Rep.  225; 
«tate  V.  Burk,  89  Mo.  ftS-i,  2  S.  W.  Rep.  10; 
State  V.  McDonald.  85  Mu.  539;  State  v. 
Mitchell,  as  Mo.  6r.7,  12  S.  W.  Rep.  379; 
iitnte  V.  Emory,  79  Mo.  461 ;  State  v.  Pres- 
ton, 77  Mo.  294:  State  v.  Burnett.  81  Mo. 
119;  State  V.  Mann,  83  Mo.  589.  Thefact 
that  the  very  able  attorney  engaged  in 
this  case  never  thought  of  this  alleged  er- 
ror until  be  reached  this  court  riilHus  a 
atrong  presumption  that  the  inHtructlnn 
>(iven  by  tlie  court  was  well  understood 
by  htm,  and  was  not  calculated  to  mis- 
lead, and  did  not  mislead,  the  jury. 

.5.  The  court  committed  no  error  in  re- 
fusing to  permit  the  defendant  to  show 
that  nbout  live  minutes  after  the  shot 
was  fired,  and  after  Walls  had  gone  out 
of  the  saloon,  Walls  had  a  knife  In  bis 
band.  The  fact  that  he  had  a  knife  at 
such  a  time,  after  he  had  been  shot  at, cer- 
tainly did  not  tend  tu  prove  lie  was  about 
to  assault  defendants  with  a  Itnife  at  the 
time  of  the  pistol  shut. 

Complaint  is  also  made  that  the  conrt 
refused  to  permit  defendants  to  prove 
what  Walls  said  five  minutes  after  the 
pistol  was  fired,  and  after  Walls  bad  left 
the  saloon.  This  was  not  error.  What 
was  then  snid  by  Walls  was  not  a  part  of 
the  res  gestx,  and   therefore  inadmissible. 


Detendnnts  could  have  got  Walls'  con- 
versation In  evidence  to  impeach  him  by 
laying  ttip  proper  foundation.  This  they 
did  not  do.  Besides  that,  the  record  does 
not  show  that  Walls  said  anything.  Tiie 
question  was  asked  of  the  witness  if  he 
had  any  conversation  with  Walls,  and  on 
objection  by  the  state  the  court  refused  to 
permit  hira  to  answer;  and  It  dites  aot 
appear  that  there  was  any  conversatiuo, 
or,  if  there  was,  what  It  was.  Finding  no 
error  in  the  record,  the  Jadguieot  is 
afiirmod.    All  coneor. 


Hrkdbrsok  v.  Cass  Coontt. 

(Su/preme  Court  of  KiMouri,  DMsion  No.  t. 
Nov.  33, 1801.) 

T«x»BB— What  Conbtitutbs  —  Condition al  Of- 
rsK. 
A  coanty  Issaed  bonds,  payable  twenty 
years  after  date,  which  contained  a  stipulation 
for  their-  redemption  at  any  time  after  five  years 
by  paying  the  principal  and  aconiad  interest. 
At  the  expiration  of  five  years  it  was  determined 
to  redeem  them  by  paying  cash  or  exchan^ng 
them  for  now  bonds.  The  owner  of  a  number  of 
them  presented  them  to  the  connty's  ag^ent,  and 
demanded  an  exuhanee  for  new  bonds,  dollar  for 
dollar.  The  agent  offered  to  pay  cash  or  to  ex- 
change the  old  bonds  for  new  ones  at  their  mar- 
ket value,  which  was  above  par.  Thereupon  the 
holder  served  a  written  protest,  and  offered  to 
accept  the  money,  bat  the  agent  declined  to  pay 
it  until  the  protest  was  withdrawn.  Held,  that 
there  was  no  tender,  as  the  offer  was  not  uncon- 
ditional, and  the  county  was  l.able  for  interest 
subsequently  accrued. 

Appeal  from  circnlt  court,  Bates  comi- 
ty: D  A.  Dk  Armonu,  Judge. 

Action  by  .John  B.  Henderson  against 
Cass  county  to  recover  interest  on  certain 
of  defendant's  bonds.  From  ajudicment 
for  defendant,  plaintiff  appeals.    Reversed. 

J.  B.  Uemleraun,  in  pro.  per..  {T.  K. 
Sklnker.  of  counsel,)  fur  apiiellant.  R. 
T.  Railey,  W.  L.  Jarrott,  and  J.  T. 
Barnt'jr,  fur  respondent. 

Black,  J.  PlatntifT  was  the  owner  of 
bonds  to  the  amount  of  $37,700,  being  a 
part  of  a  series  of  6  percent,  compromise 
and  funding  bonds  Issued  hy  the  defend- 
ant county  on  the  Ist  February,  1S>3. 
The  bonds  were  payable  at  tite  National 
Bank  of  Commerce  In  New  York  20  years 
after  date.  They  contained  a  stipalation 
to  the  effect  that  the  county  might,  at  ita 
Option,  pay  them  and  the  accrued  inter- 
est at  any  time  after  five  years;  that  is  to 
say,  at  any  time  after  February  1,  18S8. 
This  Is  a  suit  on  71  coupons  detached  from 
the  bonds,  representing  the  interest  fall- 
ing due  on  the  1st  February.  1890.  Th« 
defendant's  answer  Is  to  the  effect  that  it 
gave  due  notice  that  the  bonds  and  ac- 
crued interest  would  be  paid  on  the  1st 
day  of  April,  18S9;  that  no  Interest  would 
be  paid- after  that  date;  and  that  on  that 
date  defendant  tendered  to  the  plulntiff 
the  full  amount  of  the  principal,  and  also 
the  Interest  then  dne  upon  tl>e  i>ondB. 
which  the  plaintiff  declined  to  accept. 
The  defendant  brought  Into  court,  with 
its  answer,  the  interest  accrued  up  to  the 
1st  April,  ]s89.  The  trial  court  gave  the 
instrnctlons  asked  by  the  defendant,  but 
refused  those  asked  by  the  plaintiff,  and 
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therenpun  tbo  plaintiff  took  a    nonsalt 
with  leave. 

Nu  question  whatever  is  made  over  tbe 
validity  of  tbe  bonds.  Tbe  evidence 
sliows  tbatin  1889  the  defendant  county 
coneloded  to  refund  its  oatstanding  bond- 
ed iudebtedness,  then  payable,  at  Its  op- 
tion, under  the  act  of  March  SO,  18S7, 
(Acts  1887,  p.  26,)  by  IssuiuK  a  new  series 
of  T«fundlnK  bonds,  bearing:  interest  at 
the  rate  of  5  percent,  per  annum.  With 
this  end  in  view,  the  county  court  made  a 
contract  with  Coffin  &  Stanton,  brokers 
and  banlcers  In  New  Yorit,  dated  tbe  26tb 
February,  1889,  whereby  the  county  sold 
to  them  250  of  the  propobed  new  bonds  of 
the  denomination  of  91,000  each,  to  bear 
Interest  at  the  rate  of  5  per  cent,  per 
annum,  for  the  consideration  of  9252,600, 
beinfiT  a  premium  of  a  little  over  1  per 
cent.  By  this  contract  tbe  county  agreed 
to  deliver  the  bonds  to  Coffln  &  Stanton 
on  or  before  the  1st  April,  1880,  and  the 
latter  agreed  to  place  the  purchase  price 
to  the  credit  of  the  county  on  their  books, 
and  to  take  up  and  redeem  tbe  old  bonds 
by  paying  the  face  value  thereof  and  tbe 
accrued  interest,  and  to  pay  all  the  ex- 
penses Incident  to  funding  the  old  bonds. 
This  contract  provides  that  holders  ol  tbe 
old  bonds  shall  have  the  right  to  exchange 
them  for  new  bonds  at  their  market  value, 
while  the  new  bonds  are  in  tbe  possession 
of  the  county  court.  On  the  9th  March, 
1889,  the  county  court  made  and  pub- 
lished an  order  to  the  eCTect  that  the  old 
bonds  and  accrued  interest  would  be  paid 
at  the  National  Bank  of  Commerce,  or  at 
the  banking-house  of  Coffin  &  Stanton,  in 
New  York,  ou  the  1st  April,  1S89,  and  that 
no  Interest  would  be  paid  after  that 
date.  On  the  same  day  the  county  conrt 
made  and  published  another  order,  declar. 
ing  tbe  purpose  of  tbe  county  to  redeem 
the  old  bonds  under  the  option  given  to 
it,  and  that  the  principal  and  interest 
would  be  paid  at  either  of  said  banks  on 
and  after  Ist  April.  1889.  The  order  also 
states  that  old  bonds  may  be  exchanged 
at  par  for  new  bonds  at  105  by  notifying 
tbe  county  court  or  Coffin  &  Stanton,  tbe 
privilege  of  exchanging  to  cease  after 
April  1,1889.  On  the  same  day  another 
order  was  made  directing  tbe  bonds  to  be 
prepared  and  signed.  The  bonds  were 
signed  not  earlier  than  23d  March.  1889. 
On  the  22d  March,  1S89.  the  plaintiff  noti- 
fied tbe  county  conrt  in  writing  that  he 
desired  to  exchange  his  old  for  new  bonds, 
"as  provided  by  law. "  On  the  1st  April, 
1889,  the  plaintiff,  through  the  agency  of  a 
Mr.  Beits,  presented  his  old  bonds  to 
Coffin  &  Stanton  in  New  York,  and  de- 
manded an  exchange  for  new  6  per  cent, 
bonds,  dollar  for  dollar.  Mr.  Stanton  de- 
clined to  make  the  exchange  on  those 
terras,  but  offered  to  plaintiff's  agent  the 
new  bonds  at  108.  which  was  refused. 
That  was  then  abont  the  market  value  of 
the  new  bonds.  Stanton  then  offered  to 
pay  cash  for  tbe  old  bonds;  and  the  plain- 
tiff, throngb  bis  agent,  served  a  written 
protest,  and  then  offered  to  accept  tbe 
money,  but  Stanton  refused  to  pay  it 
over  until  tbe  protest  was  withdrawn, 
and  this  the  plaintiff's  agent  declined  to 
do,  and  so  the  matter  ended. 
V.  188.  w.no.  12—63 


From  this  history  of  this  case  It  will  be 
seen  that  there  was  a  spirited  contest  as 
to  whether  the  plaintiff  had  tbe  right  to 
an  even  exchange  of  his  old  for  new  bonds. 
This  right  he  claims  as  being  given  to  him 
by  the  act  under  and  by  authority  of 
which  the  re(uud<ng  bonds  were  Issued. 
This  contest  was  carried  into  this  case, 
and  is  presented  here  by  tbe  Instructions 
given  and  refused.  Tint  we  do  not  see 
that  it  is  necessarily  involved  in  this  suit. 
The  county  cannot,  uor  does  it,  contend 
that  the  plaintiff  was  bound  to  accept  new 
for  old  bonds,  either  at  par  or  at  a  pre- 
mium. Tbe  plaintiff,  falling  to  get  new 
bonds  at  par,  offered  to  take  cash  for  his 
old  bonds.  As  this  is  a  suit  on  the  cou- 
pons of  the  old  bonds,  the  only  question 
which  we  need  consider  Is  the  tender  set 
up  In  the  answer  and  denied  by  the  reply. 
On  this  Issue  of  tender  of  payment  the  evi- 
dence is,  in  substance,  as  follows:  Mr. 
Betts,  after  stating  that  he  tendered  the 
bonds  to  Stantou  at  the  house  of  Coffin  & 
Stanton  in  New  York,  and  demanded  an 
even  exchange,  which  was  refused,  says, 
"After  they  refused  the  exchange,  I  served 
on  Mr.  Stanton  this  notice. "  The  notice 
is  dated  April  1, 1889,  and  signed  by  tba 
plaintiff  himself,  and  is  in  these  words: 
"Falling  to  obtain  my  legal  rights  In  the- 
matter  of  exchanging  certain  old  funding:: 
('ass  county,  Missouri,  bonds  for  the  new 
five  per  cent,  bonds  of  said  county,  pro- 
posed to  be  issued  to  redeem  said  old 
bonds,  and  dated  .\prll  Ist,  1889,  I  hereby 
enter  my  protest  against  the  fraudulent, 
use  of  power  exercised  In  violation  of  law,, 
which  compels  nic  to  accept  cash  for  sulci 
old  bonds,  instead  of  the  new  bonds,  as 
guarantied  to  me  by  law."  Betts  goes  on- 
to say :  "  At  the  same  time  I  served  the- 
notice  I  offered  to  deliver  the  bonds  for 
cash.  Mr.  Stanton  refused  to  pay  under 
protest,  remarking  that  he  did  not  think. 
It  just  tbe  right  thing  to  give  Heriderson< 
money  to  flght  the  county.  Mr.  Stantoo' 
afterwards  offered  to  give  me  a  certified 
check  or  the  money,  and  take  the  bonds 
at  face,  provided  we  would  accept  tba 
cash  without  protest.  I  was  not  author- 
ised to  withdraw  the  protest,  and  that 
terminated  my  transaction."  His  evi- 
dence shows  that  he  treated  the  proffered 
clieck  as  money, and  waived  tender  of  act- 
ual cash.  Tbe  county  judges  were  in  New 
Tork  at  the  time  In  question.  Mr.  Lane 
(one  of  them)  says  Stanton  and  Betts  had 
a  conversation,  and  then  they  all  went  in- 
to a  private  office.  While  there  Stanton 
said  he  had  ottered  to  pay  cash  for  the 
bonds,  but  Betts  would  only  receive  It 
under  protest;  and  Betts  said  the  state- 
ment was  correct.  Further  on  this  wit- 
ness says:  "Betts  said  he  would  accept 
the  money,  but  would  reserve  his  right  of 
protest.  Stanton  said  be  would  not  pay 
the  money  In  that  way;  would  pay  it 
just  as  he  had  paid  others,  and  in  no 
other  way."  The  following  is  Stanton'a 
account  of  the  interview:  "I  then  made 
unconditional  tender  for  the  purchase  of 
tbe  luce  value  of  the  bonds,  which  was  re- 
fused. I  then  asked  him  If  he  wished  me 
to  tender  him  bills,  and  be  said  be  bad  In- 
structions not  to  accept  cash, except  upon 
tbe  service  of  tbe  paper  which  you  have  ex- 
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hlblted.  I  refased  to  pay  the  tanda  to  bitn 
after  aucta  proteat  bad  been  made.  He 
then  aerved  the  proteat  upon  me,  and  that 
waa  the  laat  I  aaw  of  him.  I  offered  un- 
-conditional  tender  of  the  money  to  blm 
flrat,  but  he  aald  bla  Inatructloiia  were  not 
to  receive  the  money  except  under  proteat, 
and  he  refuaed  to  take  the  money  unleaa 
he  had  flrat  aerved  the  proteat  paper. " 

The  evidence  baa  been  aet  out  at  aome 
length,  becauae  the  flrat  queation  ia 
whether  it  maltea  out  a  prlmn  fads  caae 
of  tender;  and  we  think  it  doea  not.  A 
tender,  to  be  of  any  avatl,  muat  be  uncon- 
ditional. The  debtor  cannot  Inalat  that 
the  creditor  ahall  not  admit  that  no  mure 
la  due  in  respect  of  the  debt  for  which  the 
tender  ia  made.  BenJ.  Salea,  (Bennett's 
Ed.)  S  7211.  nnd  notes  on  page  706;  notes 
to  Moynahan  v.  Moore,  77  Amer.  Dec.  488; 
Atkina  v.  Chllaon,  9  Mete.  (Maaa.)  62.  The 
plaintiff  caaaed  hia  bonds  to  be  presented 
for  payment  at  the  time  and  ploce  where 
tbey  were  to  be  paid,  as  it  was  hia  duty  to 
do.  Mahan  v.  Watera,  60  Mu.  167.  He 
then  offered  to  aurrender  them  on  pay- 
ment of  the  amount  due  thereon.  At  the 
same  time  bn  flled  hia  proteat,  and  tlie  de- 
fendant made  a  tender  nn  the  condition 
that  the  proteat  be  withdrawn,  and  de- 
clined to  pay  unleaa  the  proteat  was  with- 
drawn, which  was  not  done.  We  do  not 
see  how  tbla  can  be  treated  aa  a  tender, 
for  payment  wua  made  to  depend  upon 
the  condition.  It  is  true  a  party  muat  ac- 
cept or  reject  a  tender  as  it  ia  made.  He 
ca)inot accept  it,  and  at  the  same  time  dic- 
tate the  t-erma  of  the  acceptance.  Adams 
T.  Helm,  66  Mo.  468.  But  here  tbe  tender 
made  on  condition  waa  rejected,  and  we 
eome  back  to  the  question  whether  the  at- 
tached condition  deatroyed  the  validity  of 
the  tender.  The  defendant  ronld  no  doubt 
«ay  it  did  not  admit  any  liability  over  and 
.beyond  tbe  amount  due  on  tbe  bonds, 
but  It  could  go  no  further;  that  la  to  say, 
It  could  not  aay  the  tender  ahould  be  In 
satlafaction  of  any  demand  other  than  that 
«vldenced  by  tbe  bonda  and  coupona.  The 
protest  flled  by  tbe  plaintiff,  tbongb  Irri- 
tating and  uncalled  for,  constituted  no 
reason  for  withholding  the  money.  It 
does  not  require  the  county  to  make  any 
admisaluu  that  plaintiff  held  any  other 
valid  claim  a^alnat  the  county,  much  leaa 
that  the  payment  did  not  operate  aa  full 
payment  of  the  bonda  and  coupona.  To 
aay  that  there  waa  a  good  tender  made  in 
thiB  caee  la  to  diaregard  all  the  law  on 
that  aubject,  as  we  understand  It  to  be 
written,  and  this  we  cannot  do.  But  It  is 
said  there  is  evidence  of  unconditional 
tender  before  Betta  served  the  protest. 
Mr.  Stanton  doea  aay:  "I offered  uncondi- 
tional tender  of  the  money  to  him  first, 
but  be  aald  hia  Instructions  were  not  to 
receive  the  money  except  under  proteat; 
and  be  refuaed  to  take  the  money  unleaa 
be  had  first  aerved  the  proteat."  But  his 
own  evidence,  and  that  of  the  other  wlt- 
neaaes,  shows  that  no  money  waa  tendered 
at  any  time.  It  was  all  one  Interview,  In 
which  much  waa  aald,  reaultlng  In  thia: 
that  Betta  waived  the  production  of  tbe 
money,  but  refuaed  to  withdraw  hia  pro 
teat,  and  Stanton  refuaed  to  pay  unless  It 
v»M  withdrawn.    But.  even  if  a  tender  of 


the'  money  had  been  made  before  tbe  prea- 
entatlon  of  tbe  protest,  still  the  proteat 
constituted  no  reason  for  witbbolding  tbe 
money  when  Betta  offered  tu  take  It. 
A  plea  of  tender,  to  beeffectlve.mnat  show 
that  defendant  baa  always  been  willing 
and  ready  to  pay  the  amount  from  the 
date  of  the  tender.  Berthold  v.  Reyburn, 
87  Mo.  ,=487.  Here  Betta  offered  to  take 
tbe  money,  and  this,  too,  as  a  part  of  tbe 
same  conversation.  The  evidence  fails  co 
support  the  alleged  tender,  and  the  JndK- 
ment  la  reversed,  and  the  cause  la  remand- 
ed, with  directions  to  the  circuit  court  to 
enter  up  Judgment  In  favor  of  the  plaintiff 
aa  prayed  for  in  bis  petition.    AH  concur. 


State  v.  Kinoslbi. 

(.aupreme  Court  vj  Ktesourt,  DtoMon  JV«.  ^. 
Feb.  a,  it»3.) 

CONSTITUnONAI.    LaW— RlGHT    TO    JUBT    TKIAI/— 

TiTLB  or  AOT— Spbcial  LasiSLATioir — Ovr^tm- 

ne  BoASD  BT  Fbadd. 
1.  Act  Qen.  Assem.,  (Sew.  Acta  1801,  p.  199, 
1 1,)  providing:  that  "every  person  who  shall  ob- 
tain board  or  lodging  In  any  hotel  *  *  *  by 
means  of  aoy  triok  or  deception  or  false  or  fraud- 
ulent representation,  *  *  *  and  shall  fail  or 
refuse  to  pa;  therefor,  shall  be  held  to  have  ob- 
tained the  same  with  intent  to  cheat  and  defrand 
such  betel -keeper,  •  •  •  and  shall  be  deemed 
guilty  of  a  misdemeanor, "  dues  not  deprive  ao- 
cuaed  of  a  right  to  Jury  trial,  as  gnaraatied  by 
Const  art.  8,  S  28. 

3.  Tbe  title  to  tbe  above  act,  "Ad  act  to  pro- 
tect hotel  and  inn  keepers, "  clearly  expresses  tbe 
subject  of  the  act 

8.  The  act  does  not  discriminate  against  pet^ 
sons  obtaining  board  or  lodging  at  hotels  or 
iKMrding-hooses.  It  is  nntform  in  its  apolica- 
tion,  opirktiag  on  all  alike  who  oome  within  its 
provisions. 

4.  A  woman  who  goes  to  an  hotel  and  ia  as- 
signed a  room,  where  she  remains  tor  two  days, 
and  then  sends  for  the  manager,  and  tells  bim 
VtaX  she  expects  a  remittance  in  about  two  weeks, 
and  tlM  manager  telle  her  that  be  will  aooept  the 
check  she  expects  in  payment  for  her  board,  with- 
out inquiring  the  name  of  the  person  from  whom 
tbe  check  is  expeoted,  cannot  be  convicted  and^ 
the  above  act  of  obtaining  board  by  a  trtcJi  or 
false  pretense. 

Error  to  St.  Louis  criminal  court:  J.  R. 
CLAinoRNB,  Judge. 

Mrs.  L.  A.  Kingsley  was  convicted  of  ob- 
taining hoard  at  an  hotel  by  means  of  a 
trick  and  falsa  pretenses, and  brings  error. 
Reversed. 

Adawa  ifr  Rowland  and  K.  W.  Baatater, 
fur  plaintiff  in  error.  Johv  M.  Wnod,  Atty. 
Gen.,  and  Bernard  Dierkea,  Pros.  Atty., 
iTboB.  3.  Uan'nj,  of  coanaei,)  (ur  tbe 
State. 

Thomas,  J.  Defendant  was  sentenced 
by  the  8t.  Louis  court  of  criminal  correc- 
tion to  10  daya'  Imprisonment  in  the  Jail 
of  the  city  of  St.  Louis  fpr  obtaining 
board  at  tbe  Southern  Hotel  In  that  city 
by  meana  of  a  trick,  etc.,  and  falling  to 
pay  for  the  aarae,  A  conatltutionai  quea- 
tlon  was  raised,  and  hence-  defendant 
bringa  her  case  to  thia  court,  instead  of 
the  St.  Louis  court  of  appeala,  tor  review. 

1.  The  contention  la  that  the  act  of  tbe 
laat  general  assembly,  (Sesa.  Acta  1H91,  p. 
169,)  entitled  "An  act  to  protect  hotel  and 
inn  keepers,"  la  unconatltutlonal— " Mrst, 
becauae  it  la  In  conflict  with  section  22  of 
article   2.  constitution    of   Missouri.,  and 
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denies  deTendant  a  .trial  by  Jury,  aa  con- 
tem plated  by  said'  section;  aecoad,  be- 
caase  said  act  denies  to  defendiint  an  Im- 
partial trial,  in  tbls:  that  It  prescribes  for 
the  offense  named  therein  a  different  rule 
of  erldeuce,  and  a  different  puulHhment, 
from  tbat  established  fur  a  like  offense 
when  commuted  against  any  other  per- 
son than  an  hotel  or  inn  keeper;  third,  be- 
4-ause  the  subject  uf  the  act  is  not  clearly 
«xpresBed  iu  Its  title."  The  first  section 
of  the  act  under  which  tbls  prosecution  Is 
bad  Is  as  follows:  "Every  person  who 
shall  obtain  board  nr  lodging  In  any 
botel  or  boarding-house  by  means  of 
any  trick  or  deception,  or  false  or  fraud- 
ulent representation  or  statement  or 
pretense,  and  shall  fall  or  refuse  to  pay 
therefor,  shall  be  held  to  have  obtained 
tbe  same  with  the  Intent  to  cheat  and  de- 
fraud such  hotel  or  boarding-house  keep- 
er, and  shall  be  deemed  gnllty  of  a  misde- 
meanor." We  do  not  think  this  act  denies 
tbe  accused  the  right  of  trial  by  Jury  of 
any  fact  constituting  an  essential  element 
of  the  crime  denounced  by  it.  Tbe  crime 
consists  in  obtaining  board  or  lodging 
by  a  trick,  etc.,  and  falling  to  pay  there- 
for. It  must  be  left  to  tbe  triers  of  the 
fact  whether  the  board  was  so  obtained, 
and  not  paid  tor.  These  facts,  when 
proved,  are  declared  by  this  act  to  be  evi- 
dence of  an  intent  to  cheat  and  defraud; 
and  this  the  legislature  bad  tbe  power  to 
du.  Com.  v.  Williams.  6  Gray,  1 ;  Stnte  v. 
Barley,  54  Me.  662;  Stete  v.  Day,  37  Me. 
244:  BIsh.  St.  Cr.  S  1050;  Whart.  Crim.  Ev, 
8  715;  26  Alb.  Law  J.  63,  and  eases  cited. 
It  may  be  conceded  that  the  legislature 
has  no  power  to  create  artlflclal  presump- 
tions of  gnilt,  bat  tbe  act  in  qnestlon  does 
not  do  this,  nor  attempt  to  do  It.  No 
a fllrma tire  right  of  tbe  citlsen  is  denied 
or  taken  away.  It  is  morally  wrong  to 
obtain  board  'by  means  of  a  trick  or 
deception,  or  false  or  fraudulent  represen- 
tation or  statement  or  pretense;"  and 
bence  it  iscompetent  for  tbe  law-making 
power  to  declare  it  a  crime,  and  provide 
fur  its  panishment.  State  t.  Bnrgdoerfer, 
(Mo.  Sup.)  17S.  W.  Bep.  646.  A  presump- 
tlunof  an  Intent  tocheatand  defraud,  aris- 
ing from  tbe  fact  that  board  is  obtained  by 
means  of  a  trick,  etc.,  Is  not  an  artificial, 
bat  a  probable  and  reasonable,  one,  and 
the  antboritles  above  cited  are  to  tbe  effect 
tbat  such  a  presnroption  may  be  declared 
by  statute. 

2.  The  second  contention  Is  that  tbe  title 
does  not  clearly  express  tbe  subject  of  the 
act  in  question.  We  do  not  think  this 
point  well  taken.  State  v.  Burgdoerfer, 
supra. 

H.  It  is  urged  that  tbe  act  is  nnconstltu- 
tional  because  It  discriminated  against 
persons  obtaining  board  or  lodging  at  an 
hotel  or  boarding-house,  and  makes  the 
rules  of  evidence  of  this  offense  much  lees 
stringent  than  in  utbercuses  of  false  pre- 
tenses. This  position  is  not  tenable. 
Tbis  act  is  uniform  in  its  application, 
operating  upon  all  alike  who  come  within 
Its  provisions.    Burgdoerler's  Case,  supra. 

4.  Tbe  trialcourt  ought  tnhavo  directed 
the  Jury  to  ac(]ult  defendant  on  the  evl- 
deoce.  which  shows  that  she  i-eglstered  at 
tbe    Southern   Hotel,  July  29,  1691,  and 


was  assigned  to  a  room.  On  Jnly  81st 
she  sent  for  the  manager  of  the  botel,  and 
rented  a  room  as  a  stndio,  stating  sbe 
was  an  artist,  and  Inquired  as  to  the  time 
of  payment  of  bills,  and  stated  "that  It 
would  be  Inconvenient  fur  her  to  pay  at 
tbe  end  uf  a  week,  for  the  reason  tbat  sbe 
expected  a  remittance,  which  would  come 
to  her  at  the  end  of  two  weeks,  and  she 
wanted  to  know  If  sbe  couldn't  arrange 
so  tbat  she  might  pay  at  tbe  end  of  two 
weeks. "  The  manager  assented  to  tbis, 
and  she  asked  him  if  tbe  check  which  she 
was  to  receive  would  be  accepted  In  pay- 
ment for  her  board.  He  told  her  It  would. 
He  did  not  ask  her,  nor  did  sbe  tell  him, 
the  name  of  the  person  from  whom  sbe  ex- 
pected tbe  remittance.  Tbe  bill  for  board 
was  made  out  at  tbe  end  of  two  weeks. 
She  wrote  a  note  saying  It  would  be  paid 
next  day  without  fail;  that  her  remit- 
tance had  not  come  as  she  expected,  but 
tbougbt  it  would  certainly  be  there  that 
evening.  The  remittance  did  not  come, 
and,  tailing  to  pay  her  board,  sbe  was  in 
two  or  thrtjedays  excluded  from  her  room, 
and  was  not  thereafter  permitted  to  get 
meals  at  tbe  botel.  During  her  stay  there 
sbe  had  taken  to  her  studio  paint  mate- 
rials and  easels  worth  about  fSO,  and 
left  a  picture  partly  painted  on  canvas, 
which,  with  her  trunk,  were  retained  by 
those  in  charge  of  the  hotel.  Tbls  is  sub- 
stantially the  evidence  as  to  the  corpaa 
delicti,  and  it  wholly  fails  to  prove  that 
defendant  obtained  board  "by  means  of 
a  trick  or  deception,  or  false  or  fraudulent 
representation,  statement,  or  pretense." 
She  certainly  was  guilty  of  no  trick  by 
means  of  which  she  ubtalned  the  board. 
Her  statement  tbat  she  was  an  artist  was 
true;  and  herstatement  tbat  she  expected 
a  remittance  in  two  weeks  was  not  proved 
to  be  false,  and,  if  it  had  been.  It  would 
have  been  Insufficient  to  Justify  a  verdict 
of  guilty  of  tbe  crime  charged.  We  take  it 
that,  beyond  question,  tbe  same  rules  of 
interpretation  must  be  applied  to  tbe  act 
nnder  which  defendant  is  prosecuted  as 
are  applied  to  section  8564,  Rev.  St.  1889, 
which  defines  the  crime  of  obtaining 
money  or  property  by  false  pretenses. 
Speaktag  of  this  crime.  Judge  Auamb.  in 
State  V.  Evers.  49  Mo.  642,  says:  "Tbe  es- 
sence of  tbe  crime  of  obtaining  money  or 
property  by  false  pretenses  is  that  tbe 
false  pretense  should  be  of  a  past  event,  or 
of  a  fact  having  a  present  existence,  and 
not  of  something  to  happen  in  the  future." 
And  this  doctrine  was  reasserted  by  tbis 
court  in  State  v.  De  Lay,  98  Mo.  9S,  5  8. 
W.  Rep.  607.  But  not  only  mnst  the  false 
pretense  or  representation  be  of  a  past 
event  or  an  existing  fact,  but  tbe  board 
must  be  obtained  by  means  of  it.  It  must 
be  made  tor  tbe  purpose  of  obtaining  tbe 
board,  and  the  hotel  or  boarding-boase 
keeper  must  believe  it,  and,  in  reliance  on 
it,  furnish  the  board.  See  the  Evers  and 
De  Lay  Cases,  above  cited.  We  do  not 
think  it  can  l>e  fairly  Interred  from  tbe 
evidence  that  defendant  In  this  case  stated 
to  tbe  manager  of  tbe  Southern  Hotel 
that  she  expected  a  remittance  for  the 
purpose  of  obtaining  board.  Sbe  regis- 
tered at  the  hotel  on  Jnly  29tb,  and,  with- 
out being  questioned  or  making  any  state- 
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ment,  nhe  was  aasigned  a  room.  In  ttaia 
manner  sht:  obtained  board  in  the  Brat  in- 
stance. On  Jaiy  81st  sbe  aent  for  tbe 
roanBKer,  and,  upon  Inqniry,  abe  was  In- 
formed that  bills  for  board  were  payable 
weekly.  She  replied  that  she  could  not 
pay  till  tbe  end  of  two  weeks,  at  which 
time  she  expected  a  remittance.  It  ap< 
pears,  therefore,  that  she  got  board  for 
two  days,  and  she  coold  have  continued 
there  lor  one  week,  at  least,  without  Bay> 
ins  a  word  about  payment  of  the  bills. 
Persona  intending  to  perpetrate  tricks, 
or  obtain  money,  property,  or  other  val- 
uable thing  by  means  of  a  false  pretense, 
do  noi  ordinarily  proceed  In  this  way. 
They  usually  defer  their  false  statements 
till  they  are  forced  to  the  wall.  Here  de- 
fendant made  the  statements  voluntarily. 
She  said  sbe  expected  a  remittan»e.  She 
testifled  ebs  did  expect  It,  and  there  was 
no  evidence  whatever  that  she  did  not. 
But,  conceding  that  this  statement  was 
false.  I.e..  she  did  not  expect  a  remittance, 
still  sbe  did  not  obtain  the  board  by 
means  of  it,  for  It  is  perfectly  manifest 
from  the  evidence  that  the  manager  of  tbe 
hotel  did  not  rely  on  it  when  be  consented 
to  extend  the  time  of  payment  of  ber 
board-bill.  It  Is  inconceivable  that  an  or- 
dinary business  man  would  give  credit  on 
the  fattb  of  such  a  statement  without  In- 
quiring who  tbe  party  is  who  Is  to  make 
tbe  remittance,  and  that  Is  what  tbe  man- 
ager of  the  hotel  In  this  case  did.  Hence 
all  tbe  elements  of  tbe  crime  charged 
against  defendant  aro  lacking.  Her  rep- 
resentation. If  false  at  all,  was  of  a  future 
«vent,  and  the  manager  of  the  hotel  did 
nut  credit  ber  for  board  on  tlie  faith  of  it. 
Tbis  disposes  of  the  ease,  and  it  therefore 
becomes  nnnecessary  to  discuss  tbe  other 
questions  presented  by  the  record,  either 
as  to  tbe  sufficiency  of  tbe  information  or 
the  admission  of  evld«>nce.  The  Judgment 
of  tbe  trial  court  will  be  reversed,  and  tbe 
defendant  discharged.    All  concur. 


TOBIN  T.  MissocRi  Pac.  Rt.  Co.i 

(Svprems  Court  of  Mistouri,  IHvision  Ko.  1. 
*^  Hot.  28,  1891.) 

Nsauasiios  or  Railroad  ConrAirr— Spbbo  or 
Traiks— Mdmicipal  Rbodlatiok— Dbath  or 
Child— Ck>NTKiBtrroRT  Meoliosnob— Dbatb  or 
Partt— SoBViVAL  or  Actios— VsxATiocs  Ar- 

PSAL. 

1.  Where  both  parents  sa«  for  damsffes  for 
the  death  of  a  minor  son,  under  the  Misaopri 
statate,  (1889,  {  4^)  and  one  parent  dies  before 
ludgment,  the  entire  right  Of  sotton  survives  to 
the  other. 

2.  Though  partlea  are  generally  bound  by 
their  inntructlons,  the  asking  of  tbem  on  the 
merits,  after  the  court  has  refused  one  in  the 
nature  of  a  demurrer  to  tbe  evidence,  la  not  a 
waiver  of  the  right  to  review  sudh  refusal. 

8.  Reasonable  municipal  regulations  of  tbe 
speed  of  trains  are  sustainable  •«  an  exercise  ol 
tne  police  power  in  populous  communities.  The 
running  of  trains  In  violation  thereof  Is  negli- 
gence per  se. 

4.  It  appeared  that  a  .rain,  at  the  orci'.uance 
rate  of  speed,  could  be  stopped  within  40  feet, 
but  that  it  required  100  feet  to  stop  while  at  the 
sjwed  it  bad  when  it  strucli  plaintiS's  cUUd,  on 
the  track.    Held  a  question  of  fact  whether  the 

>  This  cane  was  removed  into  the  court  In  bane, 
where  the  judgment  was  afterwards  affirmed  by 
stipulation. 


excessive  speed  was  tlie  proximate  oMiae  of  that 
injury. 

6.  If  one  person  l>e  exposed  to  a  peril  from 
the  act  of  another,  of  which  peril  tbe  former  is 
ignorant  and  the  latter  informed,  it  is  tbe  duty 
of  tbe  latter  to  use  ordinary  oare  to  avert  the 
peril  or  Injury  in  consequenoe  thereof. 

6.  A  child  of  six  years  cannot  be  deolarad  neg- 
ligent, as  a  matter  of  law,  in  not  svoUtlng  a  col- 
lision with  a  moving  locomotive.  It  u  only 
bound  to  use  the  care  of  wbiob  it  Is  oapable, 
considering  its  age  and  capacity. 

7.  On  tbe  facts  stated  In  tbe  opinion  the  oonit 
held  that  it  was  a  oueetion  for  the  jory  whether 
or  not  the  parents,  in  permitting  their  child  to 
wander  to  tile  track,  were  chaigeable  with  neg- 
ligenoe. 

8.  Instructions  must  be  based  on  evidence. 

9.  Where  a  minor  uhlld  la  killed  by  aegli- 
genoe  in  running  a  locomotire,  the  measure  of 
recovery  by  its  parents,  under  the  Kisaonri  stat- 
ute, (Rev.  St.  1889,  {^09.)  te  15.000. 

10.  To  justly  an  award  of  damages  in  the  sn- 
preme  court  for  a  vexatioos  appeal,  it  must  be 
wholly  without  merit.  Wnere  any  new  or  fairly 
debatable  Question  Is  Involved,  snob  damages 
will  be  dented. 
Bhbrwood,  C.  X,  dissenting: 

(Sl/Unbtu  by  the  Jvdge.) 

Appeal  from  circuit  court,  Jacksoo 
eounty    Tub.nkr  A.  Oill,  Judge. 

Action  by  Tobin  against  the  Mlssoarl 
Pacific  Railway  Company  for  damages 
resulting  from  tbe  death  o(  his  rod 
through  defendant's  negligence.  Verdict 
and  Judgment  for  plaintiff.  Defendant  ap- 
peals.   Affirmed. 

The  other  facts  fully  apear  in  the  follow- 
ing statement  by  Babol4T,  J.: 

Tbe  action  is  for  damages  resulting 
from  tbe  death  of  Walter  Tobin,  a  minor 
son    of   plaintiff.    When   it    was    began, 

Cluintlff's  wile  was  a  party  with  hlna ; 
ut  she  died  during  tbe  proceedings,  and 
ber  death  was  suggested.  Plaintiff  tben 
amended  the  petition  by  stating  these 
matters,  and  repeating  the  original 
charges  ot  negligence,  etc.,  tbe  nature  of 
which  will  appear  with  the  facts  ol  tbe 
case. 

The  defendant— first  by  demnrrer.  later 
by  answer,  and  In  various  ways — made 
the  point  that  plaintiff  could  not  main- 
tain the  action  alone,  after  the  death  of 
bis  wife,  at  least,  not  for  tbe  full  amount 
ol  the  statutory  damages,  (Rev.  iSt.  I$f89. 
S  442.5 ; )  bu  t  tbe  trial  court  ruled  to  tbe  con 
trary  ot  that  contention.  Tbe  case  was 
tried  on  issues  made  by  the  petition,  an- 
swer, and  reply,  the  scope  of  which  will 
be  developed.  FlalntlfTs  testimony 
showed  that  Walter  was  six  years  old, 
and  that  he  was  killed  by  one  of  defend- 
ant's trains.  Tbe  plaintiff  lived  In  a 
shanty  which  he  had  erected  some  50  feet 
from  the  track  by  permission  of  defend- 
ant's foreman.  He  had  been  In  the  em- 
ploy of  defendant  for  20  odd  years  before 
Walter's  death.  He  bad  no  fence  around 
the  house.  The  accident  took  place  tme 
bright  and  clear  day  In  July,  18»6,  about  i 
o'clock  A.  M.  Tbe  plaintiff  was  a  night 
watchman  on  defendant's  road.  There 
were  six  children  in  his  family,  only 
one  being  younger  than  Walter.  There 
was  a  sand-pile  on  defendant's  right  of 
way,  between  plaintiff's  bouse  and  the 
track,  and  on  this  rooming  Walter 
wandered  to  defendant's  main  line  by 
way  of  the  sand-pUe.  ^e  played  along 
Digitized  by  VjOOQ  IC 
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lietween  tbe  rails  Bome  15  or  SO  min- 
utes before  tbe  locomotive  ran  him 
down.  He  was  in  tbe  act  of  stepping  oO 
tbe  traclt  wben  be  was  bit  and  knocked 
some  lilstance.  recelvliiK  a  (ractare  of  tlie 
8k nil  and  otber  injuries,  from  wlilcb  be 
died  tbe  next  day.  Tbe  locomotive  was 
coming  from  the  east,  with  a  passenger 
train  of  4  or  6  cars,  at  a  speed  variously 
estimated  as  from  16  to  80  miles  an  bonr, 
.and  plaintiff's  evidence  tended  to  prove 
tbat  the  bell  was  not  rung  or  wblstle 
eoanded.  Tbe  place  of  tbe  injnrj  was 
within  tbe  limits  of  Kansas  City,  Mo.,  and 
an  ordinance  of  that  mnnlclpallty  was 
read,  forbidding  the  moving  of  'any  loco- 
motive, tender,  or  r.ar  within  the  city  lim- 
its at  a  greater  rate  o(  speed  than  six 
miles  per  hour."  The  boy  was  strnck  at 
a  point  some  10  or  15  feet  west  of  a  pnbllc 
road,  called  the  "  Distillery  Crossing, "  (or 
Woodland  avenue,)  and  upon  Front 
street,  which  was  used  as  a  highway 
there,  and  along  which therallway  runsin 
an  easterly  and  westerly  direction.  Thede- 
fendant's  line  was  nearly  level  and  straight 
for  a  long  distance  east  of  tbe  distillery 
croRsIng;  some  say  for  a  quarter  of  a  mile, 
others  for  half  a  mile.  It  was  also  shown 
that  snch  a  train  conld  bestoppe<1  witbin 
SOor  40  feet  If  movlngat  theordlnance  rate 
of  6  miles  an  hour,  and  within  100  to  400 
feet  It  going  at  26  miles  an  hour.  Tbe  de- 
fendant's testimony  tended  to  show  tbat 
sigrnals  were  given  by  tbe  engine  of  Its  ap- 
proach, that  the  boy  was  not  seen  by  any 
of  the  train  or  engine  operutlvee,  that  tbe 
latter  were  on  watch  while  approaching 
tbe  crossing,  and  tbat  they  had  no  knowl- 
edRe  of  any  snch  accident  as  plaintiff's 
witneRses  described.  It  was  further 
sbuwn  tbat  tbe  engineer  of  tbe  locomo- 
tive was  carefol  and  skillful.  Noth- 
ing was  said  by  any  of  the  defendant's 
operatives  wbo  testified,  concerning  tbe 
train's  speed  at  the  time  mentioned,  fur- 
ther than  that  it  was  "not  running  at  a 
rapid  and  reckless  rate  of  speed,"  and 
tbat  tbe  train  was  due  at  Kansas  City  at 
7 '.Si  A.  M.,  bnt  passed  the  crossing  at 
about  9  o'clock  a.  m.  that  day.  On  this 
showing  tbe  court  refused  an  •nstrnctlun 
in  tbe  nature  of  a  demnrrer  to  the  evi- 
dence, gave  the  Jury  a  number  of  instruc- 
tions, and  snbmltted  the  canse  to  them. 
The  result  was  a  finding  and  Judgment 
for  plaintiff  for  $5,000,  from  which  defend- 
ant ba«  taken  the  pending  appeal  after  tlie 
ordinary  motions  and  exceptions. 

Defendant  complains  of  tbe  refusal  of 
tbree  r«>qnests  for  instructions.  Two  of 
them  read  as  follows:  "(10)  The  Jury  are 
Instmcted  tbat  if  the  plaintiff  or  Walter 
Tobin's  mother,  or  either  of  them,  care- 
lessly and  negligently  suffered  or  permit- 
ted tbe  said  Walter  to  wander  to  a  place 
of  danger  from  engines  and  cars  on  defend- 
ant's road,  and  that  said  act  contributed 
to  the  Injuries  complained  of,  then  the 
Jary  must  find  for  tbe  defendant. "  "(18) 
Tbe  Jury  are  instructed  that.  In  arriving 
at  their  verdict,  they  are  not  at  liberty  to 
take  into  consideration  any  mental  an- 
snisb  or  physical  suffering  of  the  said 
Walter  Tobin,  nor  any  grief  or  mental 
sntfering  of  the  plaintiffs  on  accoant  of 
tbe  death  of  said  Walter  Tobin  or  the  loss 
of  bis  society. "    Tbe  other  was  given  by 


A$Atked. 

"(T)  11  th»  Inry  beltoT* 
from  the  •Tidtnn  In  thla 
caw  tbat  the  aaid  Walter 
Tobla  was  not  poeaeeaed 
of  a  full  excrdae  ot  U*  raa- 
■ooinff  (aeoltlea.  bat  tb«r 
were  Impaired  In  eaeh  a 
degree  tbat  he  waa  unable 
to  ezerolse  that  degree  ol 
care  and  pmdenoe  whleh 
arerage  children  of  hie  age 
ninall^  exerdae.  then  it 
wan  neglifrenoe  on  the  part 
of  his  parents  to  permit 
hira  to  go  alone  or  anat- 
tended,  or  without  being 
In  the  eharge  ot  some  one 
capable  ot  oaring  for  him, 
ao  neara  railroad  track  as 
to  be  in  a  poaltlon  ot  dan- 
Bar  from  pasaing  trains." 


tbe  conrt  in  a  modified  form.  The  orig- 
inal reqnest  refused,  and  the  modification 
given,  can  l>est  be  compared  by  reading 
them  in  Juxtaposition : 

"(T)  It  the  Jnrr  belteTs 
from  the  erldenoe  In  thla 
case  that  tbe  said  Walter 
Tobin  was  not  possessed 
of  a  tnll  ezerelse  ot  his  re^ 
sonintt  taenltles,  bnt  thsjr 
were  impaired  In  sneh  a 
degree  that  he  wan  nnable 
to  exerdse  that  degree  ol 
care  and  prudence  whleh 
average  children  of  his  age 
asnalljr  exercise,  then  it 
was  tne  duty  of  tbe  par- 
ents of  such  a  child  to  ex- 
ercise that  degree  of  can- 
tlon,  care,  and  watohfnl- 
nsss  over  such  child.  In 
keeping  him  off  the  said 
track  and  ont  ot  places  of 
danger,  which  wasreason^ 
ble  and  proper  lor  parent* 
In  their  etandlng  and  dr- 
onmatances  In  lite;  and  a 
fhUnre  to  do  so  would  eon- 
stitnte  negrllgenee  on  ths 
part  of  snch  parents." 

All  the  other  essential  tacts  are  stated 
in  the  opinion  of  the  conrt. 

MeDoiigal  A  RobitmoD,  for  appellant. 
R.  J.  iDgrab&m  and  W&raer,  Dean  A 
HagerwHn,  for  respondent. 

BA.RCLAT,  J.,  (after  stating  the  /aeta.) 
This  action  is  based  npon  the  Missouri  act 
concerning  damages,  (Rev. St.  1889,  §  4425,) 
and  seeks  a  recovery  for  tbe  klliinc  of 
plaintiff's  minor  son,  caused,  as  was  al- 
leged, and  as  the  trial  conrt  and  Jury 
found,  by  the  negligent  management  of 
one  ot  the  defendant's  locomotives  in 
Kansas  Cit.v,  Mo.  Defendant  has  submit- 
ted a  number  of  objections  to  tbe  rulings 
in  the  trial  court.  They  will  be  consid- 
ered In  turn. 

1.  It  Is  claimed  that  tbe  right  of  action, 
it  any,  vested  in  the  child's  father  and 
mother  Jointly,  and  that  as  tbe  mother 
died  pending  the  proceedings  the  father 
could  not  lawfully  maintain  the  action 
alone,  or  at  least  cannot  recover  tbe  fnil 
statutory  damages.  The  law,  in  desig- 
nating the  proper  parties  to  snch  a  cause, 
declares  It  maintainable,  "if  such  deceased 
be  a  minor  and  nnmarrled,  •  •  •  then 
by  the  father  and  mother,  who  may  Join 
in  the  suit,  and  each  shall  have  an  equal 
interest  In  the  Judgment,  or,  if  either  of 
them  be  dead,  then  by  the  survivor." 
Rev.  St.  1879,  §  2121,  now  section  4425  of 
1889.  Tbe  language  of  the  latter  Is  the 
same  as  that  of  the  former,  so  far  as  re- 
lates to  tbe  point  now  under  considera- 
tion. Tbe  use  of  the  word  "survivor,"  in 
this  connection,  clearly  Implies  a  legisla- 
tive intent  to  vest  the  right  of  action  In 
tbe  parents  Jointly,  with  tbe  incident  of 
survivorship  in  favor  of  either  parentis 
event  of  dcdth  of  the  other  before  Judg- 
ment. This  interpretation  is  analogona 
to  tbat  placed  on  that  word  In  the  com- 
mon law  of  Joint  tenancy,  in  which  it 
Is  familiar  to  tbe  legal  proiesslon.  3 
Bl.  Comm.  p.  184.  The  term  is  also  em- 
ployed In  a  somewhat  similar  sense  in  ths 
law  governing  the  ownership  (at  common 
law)  of  tbe  choses  in  action  of  a  wife, 
wben  not  reduced  to  possession  during 
tbe  Joint  lives  of  tbe  spuusesy-iSte|)be 
gitizod  I 
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T.  Seal.  (1M8,)  4  Oa.  810:  9  Amer.  A  Eag. 
Enc.  Law.  p.  S46,  and  cases  cited  there, — 
and  In  the  law  toncblng  the  devolution 
of  title  to  strict  cummuulty  property 
of  husband  wife,  where  It  prevails, 
—Packard  v.  Arellanes,  (1861,)  17  Cal. 
525;  Onod  v.  Coombs,  (i86e,)  28  Tex. 
84.  We  think  that  the  analoeles  of  tbe 
law  support  the  meanlnx  a«crlbe<l  to  this 
word  (as  It  occurs  In  tbe  statute  In  ques- 
tion) by  tbe  trial  court,  and  that  the  lat- 
ter did  not  err  in  poi-mlttlnic  the  cause  to 
proceed  In  tbe  name  o{  the  father,  as  the 
•ole  surviving  parent. 

2.  It  Is  next  nnred  that  the  Instruction 
declaring  that  plaintiff  could  not  recover 
should  have  been  given.  It  la  no  valid 
objection  to  considering  this  phase  of  the 
case  that  certain  Instructions  were  after- 
wards given  at  defendant's  instance 
whicb  implied  some  rlKht  of  action  on 
plalntifl's  part.  It  is  true,  ai  a  general 
proposition,  that  parties  are  bound  on 
appeal  by  the  theories  of  law  they  as- 
sert in  the  trial  court,  as  bus  been  fre- 
quently announced  here;  hut  that  prin- 
ciple haa  no  Just  application  where 
tbe  trial  court  has  definitely  ruled  that 
there  Is  a  cause  of  action  on  the  facts, 
contrary  to  defendant's  contention  in 
that  regard,  after  which  defendant  has 
simply  endeavored  to  secure  a  correct 
declaration  of  legal  principles  applicable 
to  the  case  as  viewed  by  tbe  court.  Such 
cuane  defendant  certainly  may  take  with- 
out prejudice  to  its  right  to  have  the  rul- 
ing on  tbe  demurrer  to  tbe  evidence  re- 
viewed later,  upon  proper  steps  to  tbat 
end.  Ita  action  in  acquiescing  for  tbe 
time  In  tbe  view  of  tbe  trial  Judge,  and 
making  before  tbe  Jury  the  best  showing 
possible  in  tbe  circumstances,  can  in  no 
fair  sense  be  regarded  as  a  waiver  of  tbe 
exceptions  saved  to  a  prior  adverse  rul- 
ing toncblng  the  general  right  of  action 
on  tbe  facts  in  evidence.  So  we  proceed 
to  consider  tbe  merits  of  defendant's  ob- 
jtetion  that  there  was  no  proper  case  to 
submit  to  tbe  Jury. 

8.  It  is  said  that  oocansal  connection 
was  shown  between  the  death  of  plain- 
tiff's sun  and  the  running  of  the  train  at 
a  speed  in  exceas  of  that  prescribed  by  the 
city  ordinance,— six  miles  an  bour.  It 
was  in  evidence  tbat  at  a  lawful  rate  of 
speed  tbe  engine  might  have  been  stopped 
within  40  feet,  at  roost,  and  that  It  required 
a  space  of  at  least  100  feet  to  stop  it  while 
running  with  the  momentum  it  had  when 
it  hit  tbe  child.  The  railway  line  waa 
straight  in  the  vicinity  for  at  least  a  qnar- 
terof  a  mile  In  tbe  direction  from  whichthe 
engine  approached;  and  the  boy  was  play- 
ing on  the  track  as  the  train  came  up.  In 
view  of  these  facte  and  of  the  surround- 
ings, (shown  in  tbe  statement  preceding 
this  opinion,)  we  think  It  might  reasona- 
bly be  found  as  a  fact,  as  It  has  been,  that 
'  the  excessive  speed  was  the  proximate 
cause  of  the  child's  death.  Reasonable 
municipal  regulations  of  the  speed  of  rail- 
way locomotives  and  trains  rest  upon, 
and  are  sustainable  as,  an  exercise  of  the 
police  power,  for  tbe  protection  of  human 
life  and  limb  in  populous  communities, 
and.  within  proper  llmltationB,  (the  dis- 
cussion oj  which  is  not  called  for  by  the 
caae  ta  band,)  should  be  respected  and  en- 


toned.  Tbe  ronningof  trains  in  violation 
of  valid  ordinances  of  this  nature  Is  a 
breach  of  duty.  and.  of  Itself,  negligence. 

4.  But  It  Is  then  suggested  tbat  tbe  par- 
ents or  tbe  child  may  have  been  guilty  of 
such  contributory  negllgenceaa  shunid  bar 
a  recovery.  In  this  connection  It  may  be 
well  to  mention  now  that,  amongottaerin 
stnictions,  the  conrt  told  tbe  Jury  that 
the  plaintiff  would  be  entitled  to  recover, 
notwithstanding  tbe  parents  may  have  . 
been  negligentlnnot  keeping  Walter  away 
from  the  track  or  the  eblid  negligent  Ir 
going  and  remaining  tbereon,  if  the  Jury 
also  fonnd  that  the  child  was  "of  tendei 
yeara,  and  tbat  tbe  engineer  saw  bim  up 
on  the  track,  and  after  seeing  him  failed 
to  exercise  ordinary  care  to  save  bim,  antl 
if  tbe  exercise  of  ordinary  care  on  the  en 
gineer's  part  would  have  saved  him."  It 
may  be  tbat  tbe  above  Instruction,  exact- 
ly as  quoted,  would  not  be  a  safe  model  In 
cases  of  injury  to  adults  or  older  children, 
but  it  does  not  seem  touserroneoos  in  tlie 
present  action.  Here  was  a  child  so  amall 
aa  to  be.  of  itself,  a  warning  tbat  it  waa 
unlikely  to  realise  Its  danger  or  to  escape 
it.  It  waa  necessarily  In  plain  view  from 
the  locomotive  for  a  long  distance,  if 
plaintiff's  witnesses  are  to  be  beHeved. 
as  they  must  lie  now,  for  tbe  purpoaea 
of  this  review.  No  effort  wbatever 
was  made  to  check  the  speed  of  tbe 
train  as  It  neared  tbe  boy;  and.  indeed, 
tbe  engine  operatives  assert  tbat  they 
never  saw  him.  though  on  tbe  lookont 
ahead  at  tbe  time  and  place  mentioned. 
Tbe  railroad  ran  along  a  public  highway 
there,  and  also  crossed  anotiier  traveled 
road,  a  few  feet  east  of  the  point  of  col- 
lision, wblch  was  In  tb»  outskirts  of  one 
of  tbe  largest  cities  In  the  state.  On 
such  a  showing  the  Jury  might  reason- 
ably have  inferred  that  the  engineer  saw 
the  child,  as  well  as  tbe  other  facts  stated 
in  the  Instruction  quoted ,  and  tha  princi- 
ple of  law  It  declared  is-surely  applicable 
to  such  clrcunistancee  as  these.  If  It  la  ever 
proper  to  apply  it.  It  has  been  occasion, 
ally  assailed  as  involving  some  Inconsist- 
ency with  the  general  principles  of  the 
law  of  contributory  negligence;  bnt.  prop- 
erly interpreted  and  applied,  there  ia  no 
want  of  harmony  between  them.  Each 
baa  its  legitimate  Aeld  of  operative  effect, 
distinguishable  by  an  observance  of  tbe 
difference  between  proximate  and  remote 
cansea  of  injuriea.  Brown  v.  Com'ra  Rail- 
ways, (1889.)  »  New  South  Walea.  9U. 
ofrinion  of  Sir  Georob  Inkbb,  J.  How- 
ever. It  is  not  necessary  to  generalise 
further  on  this  subject.  Our  remarks  to 
this  point  must  be  understood  as  apply- 
ing only  to  the  exact  cam  in  view.  In 
MlBBonrl,  it  is  the  undoubted  law  tbat  if 
one  person  be  exposed  to  a  peril  from  tbe 
oct  of  another,  of  which  peril  the  former 
Is  ignorant  and  the  latter  informed,  it  ia 
the  duty  of  the  latter  to  nae  ordinary 
care  to  avert  the  peril  or  Injury  In  conse- 
quence thereof.  Whether  or  not  the  legal 
obligation  of  a  defendant,  in  such  an  ac- 
tion, goes  further  than  tlils.  the  prraent 
case  does  not  call  upon  us  to  say.  Owing 
to  the  Immaturity  of  tbe  Injured  party 
here,  it  could  not,  as  a  conclusion  of  law. 
be  properly  declared  tbat  he  was  aware 
of  bis  danger  in  beings  on  tiM  track. 
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Hence,  W6  regard  tbe  rule  as  embodied  In 
the  instructiuaa  of  tbe  trial  court  on  tbls 
point,  on  tbe  facte  bere  ebowu,  as  con- 
loriuins;  to  the  principles  deciarad  In  for- 
mer declalons;  and  they  should  now  he 
accepted  as  settled  lanr  in  this  state. 
Adams  v.  Ferry  Co., (1858,1  27  Mo.  95;  Isa- 
bel v.  Railroad  Co.,  (lcS75,)  60  Mo.  475; 
FarriB  v.  Railroad  Co.,  (1883.)  80  Mo.  825; 
Werner  v.  Railway  Co..  (1«84.)  81  Mo.  368. 
These  rulings  arefortlQed  by  aUleJud^ments 
elsewhere,  of  which  we  need  cite  bnt  a  lew 
types:  Davles  v.  Mann,  (1842,1 10  Mees.  A 
W.  646;  Radley  v.  Railway  Co.,  (1876,)  L. 
R.  1  App.  Cas.  754;  Gunter  v.  Wicker, 
(1881.)  85  N.  C.  .S10;  Railroad  Co.  v.  Ryan, 
(18S0.)  131 111.474,  23  N.  E.  Rep.  385;  Coast- 
ing Co.  V.  Tolaon.  (1890.)  139  C.  S.  558, 11 
Sup.  Ct.  Rep.  653. 

But  it  is  yet  necessary  to  examine  tbe 
tnatlmony  as  it  bears  upon  the  question 
of  neKligence  on  the  part  of  plaintiff,  of 
bis  wife,  and  of  the  deceased ;  for  tbe 
court  submitted  the  case  for  a  finding  on 
these  points.  In  instrnctluns  preoentlng 
tbe  facta  of  defendant's  alleged  negligence 
In  rnnaing  tbe  train  at  a  speed  beyond 
tbat  allowed  by  ordinance.  The  Instrnc- 
tions,  authorizing  a  verdict  for  plaintiB 
on  tbat  view  of  the  case,  required  a  finding 
tbat  such  negligence  caused  the  injury, 
and  that  plaintiff,  his  wife,  and  the  de- 
ceased, Walter,  were  free  of  negligence  in 
the  premises.  As  to  tbe  last  the  conrt 
{Eave  a  further  instruction  for  plaintiff  to 
this  effect:  "(8)  The  Jury  are  Instructed 
that  the  rule  as  to  contributory  negli- 
gence of  a  child  is  that  It  la  required  to  ex- 
ercise only  that  degree  of  care  and  pru- 
dence of  which  it  is  capable,  coosiderlng 
lis  age,  capacity,  knowledge,  and  ex- 
perience. In  other  words,  as  applied  to 
tblB  case,  the  law  did  not  require  that  tbe 
deceased  should  exercise  the  aarae  degree 
of  care  and  caution  as  a  person  of  mature 
years,  unless  be  waa  capable  thereof,  but 
only  such  care  and  caution  aa  a  person  of 
bis  age,  experience,  knowledge,  and  dis- 
cretion wna  capable  of  exercising  under 
snch  circumstances. "  There  certainly 
was  no  error,  to  defendant's  prejudice,  in 
■nbmitting  the  issue  whether  the  deceased 
was  negligent  or  not.  He  certainly  could 
not  properly  have  been  declared  negligent 
as  a  matter  of  law,  considering  bis  im- 
mature age.  As  to  tbe  parents' exerciae 
of  care,  it  appeared  tbat  the  plaintiff's  oc- 
enpatlon  was  that  of  night  watchman. 
He  was  asleep  on  the  morning  of  the  acci- 
dent. The  boy  had  been  forbidden  to  go 
to  the  track,  and  had  been  whipped  for 
going  there  before.  Tbe  mother  had  left 
the  bouse  to  visit  a  neighboring  store  for 
family  groceries,  leaving  Walter  in  charge 
of  his  sister,  12  years  of  age,  when  bis  mis- 
hap occurred.  On  these  facta  It  cannot 
reaaonably  and  fairly  be  said,  aa  a  matter 
Of  law,  that  the  parents  were  negligent  in 
regard  to  the  care  of  the  child ;  and  the 
Jury  have  found  that  they  were  not  negli- 
gent as  a  matter  of  fact.  We  do  not  re- 
gard tbat  finding  as  wholly  unreasonable 
in  tbe  circumstances,  and  therefore  are  of 
opinion  that  there  waa  no  error  in  anb- 
niittlng  tbat  iasue.  O' Flaherty  v.  Rail- 
way Co.,  (1869,)  46  Mo.  78;  Well  v.  Rail- 
road Co.,  (1890,)  119  N.  Y.  147,  23  N.  B.  Rep. 


487.  It  is  only  when  no  other  eooclnslca 
than  that  of  plaintitt's  negligence  in  tbe 
premises  is  fairly  and  reasonably  deduci- 
ble  from  the  evidence,  giving  bim  the 
benefit  of  every  juat  Inference  that  may  bo 
drawn  from  It,  that  the  court  can  prop- 
erly adjudge  such  negligence  as  an  infer- 
ence of  law. 

5.  Defendant  next  asserts  that  the 
inatruction  numbered  7  should  have 
been  given  as  asked,  and  not  as  modi- 
fied. One  witness  testified  that  the 
boy  seemed  ahy  of  grown  people,  and  was 
not  aa  bright  as  boys  ol  that  age  usiinliy 
are.  Other  witneasea  said  he  was  a  bright 
looking  boy,  bnt  small  for  his  age.  The 
fact  that  he  waa  not  as  bright  as  others 
of  bis  age,  or  waa  not  as  careful  as  the 
average  child  of  his  age,  would  not  have 
the  effect  to  characterise  the  action  of 
his  parents,  shown  here,  as  negligent  in 
law.  Moreover,  there  was  no  evidence 
tbat  his  parents  consented  to  tlie  boy's 
going  on  or  near  the  track,  unattended, 
on  the  occasion  in  question,  or  nt  any 
time.  Instructions  not  predicated  on  tes- 
timony are  properly  refused.  The  seventh 
instruction,  as  modified  by  tbe  court,  was 
quite  as  favorable  to  defendant  as  it 
could  justly  ask,  nnder  tbe  testimony  and 
prior  rulings.  Winters  v.  Railway  Co., 
(1889,)  99  Mo.  509,  12  8.  W.  Rep.  652;  Fer- 
ris V.  Railroad  Co.,  (1883,)  80  Mo.  3:25. 

6.  There  was  no  error  in  the  refusal  of 
d^endant's  request  for  instmction  num- 
bered 10.  As  has  been  stated,  one  theory 
was  presented  to  the  jury,  (and  properly, 
as  already  held,)  upon  which  it  would  be 
immaterial  whether  plaintiff  or  bis  wife 
bad  been  negligent  in  allowing  Walter  to 
wander  upon  the  track.  If  defendant,  by 
ordinary  care,  could  have  discovered  and 
averted  his  peril  there,  and  failed  to  do  so. 
In  that  aspect  of  the  case,  such  an  in- 
struction as  that  now  under  review  could 
not  have  been  properly  given.  It  would 
have  been  in  direct  conflict  with  tbat  dis- 
cussed in  the  fourth  paragraph,  above. 

7.  It  is  contended  next  tbat  the  child 
waa  a  trespasser,  and  that  consequently 
the  rule  invoked,  requiring  the  exercise  of 
ordinary  care  by  the  trainmen  to  discover 
him  and  avoid  bis  injury,  etc.,  was  not 
properly  applicable.  The  place  of  the  acci- 
dent was  In  a  street  of  Kanaas  City,  near 
the  crossing  of  another.  A.t  such  a  point 
the  child  war  no  trespasser.  As  the  first 
premise  of  defendant's  argument  on  this 
point  fails,  we  need  not  pursue  it  further. 

8.  The  Instruction  refused,  numbered  IS, 
bore  upon  tbe  question  of  the  meaaure  of 
damages.  It  was  properly  denied.  Where 
the  death  of  a  minor  child  is  occasioned 
by  such  negligence  as  was  here  charged 
and  found,  in  running  a  locomotive,  the 
amount  of  the  recovery  is  fixed  by  the 
statute  at  $5,000,  as  Indicated  by  one  of 
the  instructions  given.  Rev.  St.  1889,  J 
4425.  Consequently,  any  other  Instruction 
on  tbe  amount  oT  dnmagea  is  unnecessary 
in  actions  under  that  section  of  the  law. 

9.  The  plaintiff,  respondent,  asks  that 
the  judgment  be  affirmed,  with  damages. 
This  conrt  has  power,  upon  an  affirm- 
ance, to  award  snch  damages  as  may  be 
jnst,  not  exceeding  10  per  cent,  on  the 
amount  of  the  judgment,  (Rev.  St.  1889,  $ 
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2305,)  but  It  is  not  the  practice  to  exerciBe 
that  power  anless  the  appeal  la  clearly 
vexatiouH  or  frlToloaa.  To  he  aach,  it 
miiat  be  wholly  without  merit.  If  the  ap- 
peal appears  to  have  been  taken  in  good 
faith,  and  especially  It  aoine  question,  nr>t 

{irevluusly  determined  in  this  court,  and 
airly  debatable,  is  presented  by  the  rec- 
ord, we  dn  not  conRider  it  Just  to  award 
damages.  Somfeof  the  points  raised  on 
this  appeal  are  somewhat  unsubstantial, 
in  view  of  prior  rulings;  bat  we  do  not  re- 
gard them  all  as  of  that  character,  or  that 
the  case  calls  for  any  award  ol  such  dam- 
ages. The  Judgment  la  affirmed.  All  con- 
cur, but  Sbguwood,  C.  J.,  who  dlsaenta. 


Statb  v.  Adams. 

(Supreme  Court  of  Mtswwri,  IHioMon  No.  2. 

Feb.  2, 1892.) 

EUBBZZLSHBIIT  —  INDICTMKNT  —  ETIDBltOB  —  IM- 
BTRUCTIONS — INTENT — Ck088-Ex1IIII7ATION. 

1.  An  indictment  under  Rev.  St.  {  .<I540,  for 
emliesBlin^  a  piano,  is  sufficient  If  It  substantial- 
ly follows  the  language  of  the  statute. 

8.  The  concluding  words  of  the  Indictment, 
that  defendant  did  "feloniously  steal,  take,  and 
carry  away"  the  piano,  merely  state  conclusions, 
and  do  not  render  the  indictment  bad  for  duplio- 
Ity 

8.  Where  it  appears  that  .defendant  was  the 
prosecuting  witness*  agent  for  the  sale  of  pianos 
and  organs,  and  that  their  transactions  extended 
over  several  years,  a  statement  of  accounts  ren- 
dered by  the  prosecuting  witness  to  defendant, 
which  shows  that  defendant  had  the  piano  in 
question  on  hand  at  a  certain  date,  is  properly  ad- 
mitted in  evidence  after  it  was  first  introduced  in 
part  by  defendant  during  the  cross-examination 
of  the  prosecuting  witness. 

4.  Under  saoh  oiroumstances,  copies  of  let- 
ters written  by  the  prosecuting  witness  to  defend- 
ant, requesting  him  to  malce  a  settlement  and  ao- 
oount  for  the  pianos,  are  admissible,  especially 
where  defendant  does  not  deny  the  sale  of  the 
piano  and  the  appropriation  of  the  proceeds,  but 
claims  that  he  did  so  for  the  purpose  of  procur- 
ing a  settlement,  and  of  retaining  in  his  bands 
money  enoagh  to  pay  the  balance  due  himself. 

6.  An  Instruction  that  if  defendant,  with  in- 
tent to  embenle  the  piano,  sold  it,  and,  to  fur- 
ther carry  out  such  purpose,  took  a  note  in  his 
•wn  name,  and  sold  the  note,  he  would  be  guilty, 
is  correct 

6.  A  provision  in  the  contract  under  which 
defendant  handled  and  sold  the  pianos,  that 
pianos  remaining  longer  than  a  certain  time 
should  be  returned,  or  defendant  would  pay  in- 
terest thereafter,  does  not  change  defendant's 
rights  as  to  pianos  remaining  longer  than  the  pe- 
riod specifier;  he  was  still  only  an  agent  to  sell 
tbem. 

7.  Where  defendant  in  his  cross-examination 
volunteers  the  statement  that  he  went  away,  it 
is  proper  to  allow  him  to  be  asked  when  he  went 
away. 

Appeal  (rum  circuit  court,  Adair  conn> 
ty;  A.NUREw  Ellison,  Judge. 

W.  A.  Adams  was  Indicted  and  convict- 
ed for  embezzling  a  piano,  the  property  of 
one  James  A.  Guest,  and  appeals.  Af- 
firmed. 

A.  D.  RisdoD  and  F.  Si.  Barringtoo,  for 
appellant.  Jobn  M.  Wood,  Atty.  Gen., for 
the  State. 

Macfarlanr,  J.  Defendant  was  Indicted 
tinder  section  3551,  Rev.  St., tor  the  embez- 
ciement  of  one  piano,  of  the  value  of  9,300, 
the  property  of  James  A.  Guest.    Upon  a 


trial  he  was  convicted,  and  sentenced  to 
imprisonment  in  the  penitentiary  for  two 
yeara.  From  this  sentence,  defendant  ap- 
pealed to  this  court.  The  evidence  shows 
that  James  A.  Guest  was  a  wboieaale  deal- 
er In  pianos  and  organs  at  BorliiiKton. 
lown,  and  that  defendant  was  a  retail 
dealerin  mnsical  InstrnoientsatKlrksTille, 
Adair  county,  Mo.  That  prior  to  i:<eptem- 
ber,  1885,  defendant  had  acted  as  agent  (or 
Guest  In  the  sale  of  pianos  and  organs. 
On  the  7th  day  of  September,  1885,  these 
parties  entered  into  a  written  agreenaent, 
by  which  defendant  undertook,  to  act  as 
agent  tor  Guest  In  the  sale  of  these  loatrn- 
roents  In  Klrksville,  and  soch  other  terri- 
tory as  Guest  might  thereafter  designate. 
Among  the  terms  and  conditions  npon 
which  this  agency  was  made  and  accepted, 
defendant  agreed  to  take  the  Instrnments 
on  consignment,  and  sell  them,and  prompt- 
ly remit  proceeds,  whether  in  notes  or 
money,  for  which  he  was  to  receive  a  com- 
mission. Under  this  agreement  the  busi- 
ness was  conducted  until  about  April, 
18S8,  when  it  was  terminated  by  Guest. 
On  the  27th  of  June,  1887.  one  Htyle  S,  Star 
piano.  No.  5758,  was  consigned  to  defend- 
ant at  KIrksvllln  for  sale  under  the  terms 
of  the  agency.  On  the  14th  of  December, 
1887,  defendant  sold  this  piano  to  one  Ab- 
ner  Russell,  of  Klrksville,  for  930U,  and  in 
payment  therefor  Rnssell  conveyed  to  him 
some  real  estate  for  the  consideration  of 
9100,  and  gave  him  his  note  for  9200,  pay- 
able In  three  months.  This  note  defend- 
ant sold  and  assigned  In  a  few  duja  there- 
after, and  received  the  proceeds.  This 
transaction  was  not  reported  to  Oneat, 
nor  did  deleudant  account  to  him  for  the 
piano  or  the  proceeds  of  the  sale.  The 
evidence  tended  to  prove  that  defendant 
endeavored  to  conceal  this  transaction 
from  Guest,  and  made  false  statements 
In  regard  to  what  disposition  had  been 
made  of  this  piano.  The  defense  was  that, 
in  the  transaction  between  the  parties, 
there  were  open,  unadjusted  arcounts 
about  which  they  differed,  and  that  de- 
fendant retained  the  proceeds  of  the  sale 
of  this  piano  for  the  purpose  only  of  pro 
curing  a  settlement  of  the  accounts,  and 
of  retaining  lu  his  hands  money  enoagh  to 
settle  balances  he  claimed  to  be  due  him. 
To  make  out  this  defense  defendant  was 
permitted  to  introduce  testimony  cover- 
ing all  the  transactions  of  the  parties 
while  the  agency  continued,  Inelndlng 
statements  of  accounts  made  by  tbem. 
Any  other  (acta  will  be  stated  in  connec- 
tion with  the  questions  discussed.  The 
sufficiency  o(  the  Indictment  Is  challenged 
on  two  grounds:  First.  That  It  does  not 
set  (orth  with  sufficient  precision  the  ca- 
pacity In  which  defendant  acted, — wheth- 
er as  agent  or  collector.  Second.  It  im- 
properly Joins  in  one  count  two  distinct 
oflenses, — embezzlement  and  larceny. 

1.  The  indictment  charges  that  defend- 
ant, "being  then  and  there  agent  and  col- 
lector of  a  certain  private  person,  to-wit, 
one  James  A.  Guest,  aud  the  said  W.  A. 
Adams  being  then  and  there  not  a  person 
under  the  age  of  sixteen  years,  did  then 
and  there,  by  virtue  of  hla  employment 
as  agent,  and  collector  of  the  said  James 
A.  Guest,  have,  receive,  and   take  Into  his 
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poBaesalnn  and  under  his  care  certain  per- 
sunal  property,  to-wlt,  a  style  S,  Star 
piano.  No.  5758,  of  the  ralae  of  three  bnu- 
dred  dollars,  and  of  the  property  belong- 
ing to  the  said  James  A.  Ones t;  and  the 
said  W.  A.  Adams  the  said  piano  then  and 
there  lelonioasly  did  embeczle  and  fraudu- 
lently convert  to  his  own  use,  wtthunt 
the  assent  of  bis  employer,  the  said  James 
A.  Guest,  the  owI)(^r  uf  said  piano;  and 
the  said  W.  A.  Adams,  the  said  piano,  in 
manner  and  form  aforesaid,  feloniously 
did  Rteal.  take  and  carry  away,— against 
the  peace  and  dignity  of  the  state."  A 
reading  of  section  3549  of  the  statute, 
ander  which  this  indictment  is  framed, 
will  show  that  the  language  used,  creat- 
ing the  offense  attempted  to  be  charged, 
1b  snbstantlaDy  followed  by  the  indict- 
ment. The  uuiform  ruling  of  this  court 
bas  been  that  an  indictment  for  an  offense 
created  by  statute  will  be  sufiicient  if  the 
language  of  the  statute  is  substantially 
followed.  State  v.  Mohr,  68  Mo.  803; 
State  V.  Coulter,  46  Mo.  565;  State  v. 
Johnson,  9.S  Mo.  319,  6  S.  W.  Rep.  77. 

2.  We  do  not  think  the  Indictment  bad 
for  duplicity.  The  facts  charged  do  not 
constitute  a  common-law  larceny.  They 
■conat'tute  the  statutory  crime  of  erobez- 
slement,  and  nothing  more.  The  conclud- 
ing words  of  the  Indictment,  that  defend- 
ant did  "feloniously  steal,  take,  and  carry 
away,"  etc.,  merely  state  eonciasions, 
which  are  not  justified  by  the  facts  stated 
In  the  body  of  the  indictment,  yet  this 
form  of  conclusion  is  frequently  used  in 
charging  embezilement.  Bishop  says: 
"This  allegation  Is  unnecessary,  but  the 
practice  is  to  Insert  It,  and  it  seems  to  be 
required  by  the  decisions."  2  Biah.  Olm. 
Proc.  S§  315,333;  Hnmuel  ▼.  State,  5  Mo. 
2(51 ;  Com.  r.  Simpson,  9  Mete.  (Mass.)  141. 

8.  On  the  trial,  prosecuting  witness  tes- 
tified in  behalf  of  the  state.  On  crnss-ex- 
amlnation  defendant's  connsel  Inquired  of 
this  witness  as  to  transactions  between 
bin)  and  defendant  from  a  period  ante- 
dating the  ciintract  down  to  the  termina- 
tion of  the  agency.  In  this  cross-exam- 
ioatlon,  connsel  had  before  bim  state- 
ments of  account  which  had  been  made 
by  Gnest  to  defendant,  and  examined  wit- 
ness as  to  items  of  charges  and  credits 
therein.  One  of  these  statements  was 
dated  September  1,  1888.  Witness  was 
anable  to  testify  as  to  items  of  this  state- 
ment without  reference  to  bis  books,  but 
did  testify  that  he  hud  written  defendant 
repeatedly,  and  he  had  never  disputed  the 
statement.  The  state  afterwards  intro- 
duced in  evidence  a  statement  made  by 
defendant,  showing  the  pianos  and  organs 
on  hand  April  19,  1S88.  This  statement 
Included  the  piano  specified  In  the  Indict- 
ment, and  also  several  organs.  The  state 
tben,  over  defendant's  objection,  Intro- 
doced  the  statement  made  by  Guest  to 
defendant  of  September  1. 1888.  This  in- 
daded  thesame  piano  and  organs  as  were 
contained  In  the  statements  made  by  de- 
fendant, and  some  additional  items  of  al- 
leged shortage.  The  state  read  also,  with- 
out objection,  some  letters  and  state- 
ments between  Goest  and  defendant,  and 
tben  read,  over  objections,  copies  of  the 
(olluwing  two  letters  from  Guest  to  de- 


fendant, the  first  dated  April  17,  the  sec- 
ond May  21, 1888:  "Dear  Sir:  Having  had 
stock  In  yonr  hands  over  a  year,  and  fall- 
ing to  get  a  proper  report  on  same,  and, 
later,  your  refusal  to  account  for  the 
goods  to  Mr.  Leekly,  has  compelled  me  to 
direct  Mr.  Leekly  to  close  the  contract  be- 
tween us,  and  take  up  the  stock.  1  regret 
this  very  much,  and  in  this  connection  I 
beg  to  say  that,  if  your  acconnt  Is  satis- 
factorily adjusted,!  am  willing  to  du  any- 
thing for  yon  that  Is  right."  "Dear  Sir: 
I  beg  to  say  that  yon  do  not  reply  as  to 
the  Shipley  collection  which  you  agreed 
to  settle  by  May  the  lOtb ;  also  In  regard 
to  the  Star  piano  customer  whom  yon 
stated  had  the  Star  in  his  house,  and 
would  return  the  following  week  after 
you  left  here.  It  must  be  sold  or  taken 
up  forthwith.  Your  early  reply  will 
oblige,  very  truly. "  Defendant  insists  that 
this  statement  and  these  letters  were  not 
admissible.  There  can  be  no  doubt  that 
the  statement  and  letters  made  and  writ- 
ten by  the  prosecuting  witness  would  not 
have  been  admissible,  as  original  evi- 
dence, to  prove  a  conversion  of  the  piano. 
As  independent  evidence  they  were  mere 
hearsay  and  Inadmissible.  Wbart.  Crim. 
Ev.  S  644;  Leonard  v.  State,  7  Tex.  App. 
446.  We  think,  however,  that  the  state- 
ment wbs  properly  admitted,  under  the 
clrcumstauce  in  which  It  wus  offered.  It 
was  explanatory  of  the  testimony  of  the 
witness  who  prepared  it.  He  was  cross- 
examined  as  to  items  contained  in  the 
statement,  and  their  correctness  qnes- 
tioned.  This  statement  was  first  brought 
into  the  case  by  defendant,  for  the  pur- 
pose of  contradicting  the  witness,  and  for 
showing  an  affirmative  defense.  The 
btate  was  entitled  to  the  entire  statement 
after  parts  of  It  had  been  introduced  by 
defendant.  The  letters  were  a  part  of  the 
correspondence  between  the  parties, 
about  the  time  of  closing  the  business  be- 
tween them,  and  were  responsive  to  letters 
from  defendant.  They  were  also  written 
by  the  principal  to  his  agent  about  the  bus- 
iness of  the  agency,  and  merited  an  an- 
swer. The  tact  that  defendant  failed  to 
reply  to  them  was  evidence  to  go  to  the 
jnry.  Besides,  there  was  nothing  con- 
tained in  the  letters  that  was  disputed  by 
defendant.  The  sale  of  the  piano,  and  ap- 
propriation of  the  proceeds,  were  not  de- 
nied, and  the  letters  were  not  prejudicial. 
Whart.  Crim.  Ev.  5  682. 

4.  Objection  is  made  to  the  first  Instruc- 
tion in  that  it  does  not  make  the  crim- 
inality of  the  conversion  of  the  piano  de- 
pend upon  H  fraudulent  intent.  That 
part  of  the  Instruction  reads  as  follows: 
"Converted  said  piano  to  his  own  use, 
with  the  Intent  to  convert  It  to  his  own 
a8e,without  the  consent  of  hie  employer, " 
etc.  The  instruction  follows  the  language 
of  the  statute.  The  crime,  as  defined  by 
the  statute,  consists  In  the  conversion, 
with  intent  to  convert  to  his  own  use, 
without  the  assent  of  his  employer.  The 
rule,  it  is  true,  is  that  "an  act  and  evil 
intent  must  combine  to  constitute,  in 
law,  a  crime."  1  Bish.  Crim.  Law,  S  206. 
The  statute  (section  3649)  has  defined  both 
the  actand  the  intent  which  are  necessary 
and  sufflcient  to  constitute  the  crime  of 
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embeulement.  TIte  legifilature  baa  tbe 
undoubted  rigbt,  within  coiiatttutlonal 
limits,  to  declare  an  act  criminal,  irre- 
speQtiTe  of  tbe  motive  with  whicb  the  act 
was  done.  "In  sucb  inatances  the  func- 
tion of  the  court  is  to  And  out  the  inten- 
tion of  the  legiBlature,  and  to  enforce  the 
law  In  absolute  cfinfurmity  to  aacb  Inten- 
tion." Halated  v.  State,  41  N.  J.  Lan, 
592;  1  Bieh.  Crim.  Law,  g  345;  8tate  v. 
Manley,  (Mo.  Sup.)  17  S.  W.  Rep.  803; 
State  V.  Pratt,  98  Mo.  483, 11  S.  W.  Rep. 
977;  Bin  V.  State,  »2  Ala.  169;  State  v. 
Holly  way,  41  towa,  203.  The  only  crim- 
inal intent  on  the  part  of  defendant  re- 
quired by  the  statute  was  the  intent  to 
convert  the  piano  to  his  own  use  without 
tbe  assent  of  his  employer,  and  tbe  In- 
structitin  was  without  fault. 

5.  Instrurtlun  No.  2  recites  all  tbe  facts 
whIcb  were  necessary  to  a  conviction, and 
directs  tbe  iury ,  if  these  facts  are  found,  to 
find  defendant  guilty.  We  are  unable  to 
sue  that  undue  prominence  la  given  to 
any  one  of  these  facts,  as  contended  by 
defendant.  In  this  instruction  the  court 
declares.  In  effect,  that  it  defendant.  In- 
tending to  deprive  Quest  of  his  pruperty 
In  tbe  piano,  and  wltboutbis consent, sold 
it  to  HuBseil  for  a  note  of  9200  and  Ave 
town  lots,  and,  to  further  carry  out  such 
purpose,  took  the  note  and  title 'to  the 
property  lu  bis  own  name,  and  disposed 
of  the  note,  then  he  would  be  guilty.  We 
do  not  think  that  the  prohibition,  im- 
pliedly placed  upon  defendant  by  this  in- 
struction, to  sell  the  property  with  intent 
to  deprive  tbe  owner  of  It,  a  restriction 
upon  tbe  right  to  sell  under  tbe  contract 
appointing  bim  agent,  as  Is  contended  by 
defendant.  The  contract  required  sales 
to  be  made  for  the  employer  and  not  fur 
tbe  agent.  Hin  liberty  to  make  sales  as 
agent,  under  this  construction  of  the  con> 
tract,  was  unrestricted. 

6.  The  tenth  Item  in  tbe  contract  be- 
tween defendant  and  Ouest  was  as  fol- 
lows: "Pianos  and  orguns  remaining  on 
hand  longer  than  4  months— 6  montbs  in 
tbe  extreme— shall  be  returned  to  you  at 
tbe  end  of  that  time,  or  I  will  pay  8  per 
cent,  interest  thereafter  until  sold,  and 
returns  are  made,  or  until  tbey  nhall  be 
ordered  bacli  by  you."  Defendant  asked 
the  court  to  instruct  the  Jury  in  substance 
that,  under  this  clause  of  the  contract, 
"defendant  is  only  civilly  liable  for  the 
return  of  the  piano,  or  payment  of  tbe 
value,  with  Interest,  and  there  is  no  em- 
beszleraent  in  this  cause."  The  court  re- 
fused to  so  instruct.  Because  the  employ- 
er rest^rvee  the  right  to  charge  interest  on 
the  value  of  the  property  after  it  has  been 
in  the  hands  of  tbe  agent  a  given  period 
without  sale  does  not  vest  in  the  agent 
such  a  Joint  ownership  In  tbe  property  as 
will  relieve  bim  from  prosecution  for  em- 
beszlement  In  a  case  of  a  conversion.  The 
contract  does  not  undertake  to  enlarge 
the  rights  or  powers  of  tbe  agent.  Tbe 
relation  of  the  agent  to  the  property  re- 
mains unchanged.  This  is  not  similar  to 
a  contract  by  which  it  is  agreed  that,  it 
the  agent  neglects  to  tranamlt  the  pro- 
ceeds of  a  collection  or  sale,  be  should  pay 
Interest  thereon  until  settlement  was  made^ 


as  In  cam  of  Miller  t.  State,  14  Neb.  179,  20 
N.  W.  Sep.  253,  and  other  cases  cited  by 
defendant.  In  such  cases  the  relationship 
of  principal  and  agent  is  changed  to  that 
of  debtor  and  creditor. 

7.  Defendant  testifled  aa  a  witness  in  bin 
own  behalf,  going  into  tbe  details  of  the 
business  transaction  between  bimeelt  and 
Guest,  and  supporting  bis  defenae  that, 
upon  a  proper  settlement,  Guest  would  be 
bio  debtor,  and  that  the  proceeds  of  tba 
piano  were  retained  to  secureasettlement- 
On  cross-examination  be  was  asked:  "If 
Guest  was  owing  you,  as  you  claim,  why 
did  yon  not  settle  with  him?  Answer.  I 
did  turn  over  some  goods  to  him  before  I 
went  away.  Question.  When  did  you  go 
away?  (A  general  objection  was  made 
to  this  question,  whicb  was  overruled, 
and  an  exception  saved.)  A.  The  last  of 
May,  or  first  of  June.  1888,  I  think.  Q. 
When  did  you  come  back?  A.  In  Febru- 
ary. 1889,  when  I  was  arrested. "  Tbe  trial 
court  has  tbe  right  to  know  the  specific 
ground  upon  which  objection  Is  made  to 
testimony,  and  the  rule  Is  that  a  mere  gen- 
eral objection  may  be  disregarded.  Mar- 
grave V.  Ausmuss,  al  Mo.  667,  and  autbor- 
itles  cited:  Piimm  v.  Raboteau,  56  Mo. 
407.  In  this  case  it  is  not  necessary  to 
Invoke  that  rule.  It  applicable.  The  objec- 
tion urged  here  to  the  admission  of  the 
evidence  is  that  It  was  concerning  matters 
not  referred  to  It  In  bis  examination  in 
chief,  and  tended  to  prove  that  defendant 
had  fled  to  avoid  prosecution.  It  may  be 
that  the  evidence  had  such  a  tendency; 
hut  the  fact  that  he  bad  gone  away  was 
voluntarily  disclosed  by  defendant  himself, 
without  being  questioned  by  tbe  prosecut- 
ing attoiniey.  Witness  also  volunteered 
tbe  statement  that  be  came  back  when  be 
was  arrested.  If  Judgments  could  be 
reversed  on  tbe  ground  that  the  defend- 
ant, while  testifying,  voluntarily  made 
some  statement  which  he  could  not  have 
been  required  to  make,  then  every  defend- 
ant in  a  criminal  case  could,  by  making 
uncalled-tor  statements,  lay  the  founda- 
tion tor  reversing  any  Judgment  against 
himself.  A  defendant  ran  make  a  confes- 
sion which  is  admissible  against  himself. 
There  is  no  reason  why  be  may  not  do  so 
while  testifying. 

8.  We  have  examined  all  other  errors 
assigned,  and  And  nothing  In  them  preju- 
dicial to  defendant.  The  trial  seems  to 
have  been  conducted  with  perfect  fairness. 
Defendant  was  given  the  full  benefit  of  bis 
defense.  The  Jury  was  instructed  that  it 
the  partlea  differed  about  Items  of  account 
between  them,  and  defendant  sold  tbe 
piuno  as  tbe  property  of  Guest,  and  only 
took  and  held  the  proceeds  In  order  to 
procure  a  settlement,  they  should  acquit. 
Before  they  could  convict  defendant  they 
were  required  to  find  that  he  intended  to, 
and  did,  convert  the  piano  to  bis  own  use 
while  it  was  in  his  poBsession,  and  wer<» 
told  that  no  after-formed  design  to  con- 
vert the  proceeds  to  his  own  use  would 
Justify  a  verdict  of  guilty.  The  Jury  passed 
upon  The  evidence  under  tbe  Instructions, 
and  no  good  reason  appears  tor  disturb- 
ing their  conclusion.    Judgment  affirmed. 

All  concur. 
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Hatnhs  t.  Town  of  Tbenton. 

Supreme  Court  of  Mismnuri,  DMsion  No.  2. 
Feb.  8, 1893.) 

DBfSOTiTB  Sidewalks— lN8TRUOTio?rs—A}tov- 

MRNTS  OP  CkXTNSBL — DAMAOBS. 

1.  Where,  in  a  suit  for  injuries,  Uie  petition 
mUeges  that  by  reason  of  a  aefeotive  sidewalk 
plaintiff  was  precipitated  into  a  dangerous  exca- 
vation alonK-side  of  it,  and  broke  his  leg,  and 
?>laintiff's  evidence  substantiates  this  state  of 
acts,  and  no  othor,  it  is  error  to  Instruot  the  Jury 
tbat,  if  plaintIS  was  precipitated  or  "fell  from 
said  walk  onto  some  rock  in  the  street, "  he  can 
recover,  and  that  in  such  case  defendant's  lia- 
bility dues  not  depend  on  the  depth  of  the  hole 
or  excavation  where  plaintifF  alleges  he  was  in- 
jured, or  "whether  toere  was  in  fact  any  such 
hole  or  excavation. "  Bnoh  instruction  permits  a 
recovery  for  negligence  neither  pleaded  nor 
proven. 

8.  Where,  against  defendant's  objection  and 
the  admonition  of  the  Judge,  plaintiff's  attorney 
states  to  the  Jury  facts  not  in  evidence,  and  evi- 
denoe  of  which  had  been  exoluded,  a  Judgment  for 
plaintifi  will  be  reversed. 

8.  Where,  in  a  suit  for  personal  injuries,  the 
evidence  iscoaflicting  as  to  whether  or  not  plaln- 
tifl's  leg  was  broken,  and  It  is  shown  that  plain- 
tift  was  disabled  for  about  16  weeks  only,  and 
that  then  he  went  to  work  as  a  brakeman,  and 
was  working  in  a  mine  at  the  time  of  the  trial, 
a  verdict  for  W,000  is  excessive,  and  though  re- 
duced t^  remittttur  to  94,600  It  is  stlU  excessive. 

Appeal  from  circnlt  court,  Mercer  coun- 
ty; G.  D.  BUBOBSB,  Judge. 

Suit  by  George  B.  Haynes  aealnst  the 
town  of  Trenton  for  personal  ioJurie«  oc- 
casioned by  a  defective  sidewalk.  Judg- 
ment lor  plaintiff.     Delendant   appealn. 

R.  A.  De  Bolt,  W.  E.  aark,  O.  M.  Shaak- 
Ua,  H.  J.  Alley,  and  George  Hall,  for  ap- 
pellant. Silver  A  Brown.  B.  At.  Barber, 
aad  A.  G.  Kaigbt,  for  respondent. 

Oantt,  P.  J.  This  is  an  action  for  dam- 
ages alleged  to  have  been  caused  by  de- 
fendant's negligence  In  maintaining  a  de- 
fective sidewalk,  and  leaving  a  dangerous 
excavation  along-side  of  the  walk,  luto 
which  plaintiff  was  precipitated  and  hie  leg 
broken  on  the  night  of  the  12th  January, 
18t^, about  7  o'clock  p.m.  Thedeteuaewas 
a  general  denial  and  a  plea  of  contrib- 
Qtory  negligence.  The  evidence  on  part 
of  plalntilT  tended  to  show  that  on  the 
evening  In  qaeetion  he  attempted  to  pass 
over  a  crossing  which  the  city  bad  placed 
over  a  ditch  dug  along-Blde  of  the  street, 
and  extending  under  the  sidewalk ;  he  fell 
over  Into  the  hole  and  caught  bU  foot  be- 
tween the  rocks  in  its  bottom  and  broke 
bis  leg;  that  be  was  confined  to  his  house 
two  months  and  more;  that  two  bones 
were  broken;  that  the  Injury  was  very 
painful,  and  be  bad  not  recovered  entirely 
at  the  trial ;  that  he  was  earning  $40  a 
month  when  hart;  that  it  was  14  weeks 
and '5  days  before  he  could  work.  He  also 
offered  evidence  tending  to  show  the  cross- 
ing was  out  of  repair;  that  It  was 
springy;  that  the  hole  adjoining  and  un- 
dier  the  crossing  was  20  inches  deep,  and 
bad  loose  rock  in  the  bottom ;  that  It  was 
86  Inches  wide;  that  the  walk  had  been 
In  this  condition  for  a  year  prior  to  the 
accident;  that  plaintiff  stepped  off  the 
boards  into  the  hole.  On  the  part  of  the 
defendant  there  was  evidence  that  plain- 


tiff bad  made  contradictory  statements  a» 
to  how  he  sustained  the  injury.  Aaron 
Bange  testified  that  plaintiff  told  him  lie 
stepped  upon  a  pile  of  rock  at  the  end  of 
the  sidewalk  and  It  turned  and  befell.  He 
said  nothing  about  a  hole.  The  rock  was 
at  the  east  end  of  the  crossing.  He  said 
the  rock  turned  with  him.  Hngbes  testi- 
fied that  plaintiff  pointed  out  to  him  the 
place  where  he  was  hurt,  and  It  was  10  or 
15  feet  west  of  the  cul  vert.  Bain  and  Mag- 
gard  testified  to  statements  varying  from 
plaintiff's  evidence.  As  tutbe  cause  of  the 
accident  the  defendant  offered  evidence 
that  plaintiff  was  looking  backwards  at 
a  part^  in  a  sleigh,  and,  while  ho  doing, 
walked  off  the  sidewalk  and  fell.  This 
was  shown  both  by  witnesses  who  saw 
him  and  by  his  declarations.  As  to  the 
character  of  the  Injury,  Dr.  Collier  testified 
he  was  called  to  see  Haynes;  found  an 
Injury  in  his  leg;  his  leg  was  fractured; 
the  small  bone  was  broken,  and  a  partial 
fracture  of  large  bone;  leg  was  much 
swollen;  set  the  bone.  It  was  two 
months  before  he  got  out.  The  injury  he 
thought  was  permanent.  His  ankle  was 
stiff  before  the  fracture.  On  crosu-exam- 
Inatlon  he  stated  he  had  not  seen  the  leg 
before  this  accident.  Could  not  tell  how 
much  of  the  swelling  was  caused  by  the 
former  injury.  He  said:  "Toucan  always 
detect  where  a  bone  has  been  fractured. " 
Plaintiff,  In  his  own  behalf,  said  he  was 
wounded  in  his  ankle  by  a  shell  In  the  bat- 
tle o(  Glasgow,  Mo.,  In  1864.  The  shell  in- 
Jury  never  hurt  him  after  It  got  well,  save 
to  cause  a  hitch  In  his  walk..  Ankle  was 
not  swollen  from  shell  wound.  He  con- 
tradicted all  the  witnesses  as  to  his  state- 
ments. Denied  that  he  told  Bitts  that  he 
would  have  a  fat  thing  It  he  could  get 
damages  off  the  town,  his  pension,  and 
Insurance.  He  had  no  recollection  of  hav- 
ing told  the  surgeons  who  composed  the 
pension  board,  when  they  examined  him 
tor  a  pension,  that  he  experienced  no  difH- 
cnlty  from  the  hurt  from  falling  off  the 
sidewalk,  and  that  all  his  injury  came 
from  the  shell  wound.  The  accident  tor 
which  he  sued  happened  January  12,  1888. 
In  May,  1888,  be  was  examined  fur  a  pen- 
sion. "Two  of  the  board,  Drs.  Patton  and 
Heudrickson,  testified  that  they  examined 
him  In  May,  and  his  leg  was  in  same  con- 
dition then  as  at  the  trial.  The  ankle  was 
stiff.  Plaintiff  told  them  at  that  time  it 
was  caused  by  the  shell  wound  received  at 
Glasgow  in  1864.  "I  told  blm,''said  Dr. 
Patton.  "  to  draw  the  line  as  to  how  much 
ot  the  injury  l)tilonged  to  the  shell  and 
how  much  to  the  breaking  of  the  leg. "  He 
said  the  injury  from  the  break  was  above 
the  ankle.  The  damag^e  suit  was  then 
pending.  He  said  all  the  injury  to  the 
ankle  was  caused  by  the  shell.  Hen- 
drlckson  testified  to  the  same  statement. 
Drs.  Heudrickson,  K.  G.  Smith,  Uuren, 
and  Bristow  ail  testified  they  had  exam- 
ined plaintiff's  leg  and  could  find  no  evi- 
dence that  the  bones  bad  ever  been  frac- 
tured. The  court  gave  and  refused  a 
number  of  instructions,  but  it  Is  unneces- 
sary to  incumber  this  opinion  with  them, 
as  the  defendant  only  assigns  as  error 
here  the  giving  ot  the  tittb  instrnctioo 
asked  by  plaintiff,  the  refusal  ot  the  sixtb 
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instruction  asked  by  defendant,  and  In 
modttylDK  and  giving  the  same  as  amend- 
ed by  tbe  court;  misconduct  of  plalntift's 
attorney  In  making  statements  to  the  Jury 
not  BupportAd  by  tbe  evidence,  in  defiance 
ol  tbe  admonition  ol  tbe  court  and  over 
objections  ol  defendant's  counsel ;  and  be- 
cause  the  verdict  to  exreaslve. 

1.  Plaintiff  averred  In  bis  petition  tbat 
be  was  injured  by  being  precipitated  Into 
the  unguarded  excavation,  and  having  bis 
right  toot  caught  between  two  rocks,  and 
by  reason  thereof  his  leg  was  broken.  No 
one  saw  tbe  accident,  so  we  have  plain- 
tiff's own  version  of  it.  He  alleged  be  was 
hurt  In  this  manner,  and  he  testified  on 
the  trial  that  be  was  hurt  as  he  had 
charged  It.  In  bis  fifth  instruction  he 
asked  the  court  to  charge  thejur]?  tbat 
"if  the  plaintiff,  while  phshIdk  over  said 
walk  in  the  night-time,  and  exercising  or- 
dinary care,  was  by  reason  of  said  unsafe 
condition  of  said  walk,  as  aforesaid,  pre- 
cipitated or  fell  from  said  walk  onto 
some  rock  In  tbe  street  adjoining  said 
walk,  by  reason  of  which  plain  Mtf  sus- 
tained great  Injury,  then  the  jury  should 
find  for  the  plaintiff  the  full  amount  of  the 
injury  sustained,  and  in  such  case  the  lin- 
blllty  of  the  defendant  does  not  depend 
upon  the  depth  of  the  hole  or  excavation 
at  the  point  where  plaintiff  alleges  he  was 
Injured,  or  whether  there  was  in  fact  any 
ancb  bole  or  excavation."  Appellant 
complains  that  this  Instruction  wholly 
Ignores  the  Issue  made  by  tbe  pleadings. 
Counsel  for  plaintiff  insist  that  It  was  per- 
ralsMible  because  one  ground  of  th6  negli- 
gence charged  was  the  insecure  sidewalk. 
The  purpose  of  a  petition  Is  to  advise  the 
court  and  the  adversary  party  of  plain- 
tiff's claim.  Thisconrt  has  always  given 
a  liberal  construction  of  pleadings  under 
the  Code,  but  It  has  sternly  set  Its  face 
against  the  attempt  to  sue  on  one  cause 
of  action  and  recover  on  another.  Now 
it  is  apparent  to  any  candid  person  tbat 
plaintiff,  in  bis  petition,  intended  the  court 
and  defendant  to  understand  that  be  was 
injured  by  tbe  concurrence  of  two  negli- 
gent omissions  of  defendant,  to-wit,  the 
Insecure  sidewalk  and  the  dangerous  ex- 
cavation left  uncovered  by  It.  It  was 
competent  for  plaintiff  to  have  simply 
charged  that  he,  without  fault  of  his  own, 
fell  on  account  of  tbe  defects  In  tbe  side- 
walk, and  was  Injured,  and  that  defend- 
ant either  knew  or  was  bound  to  know  of 
this  defective  condition.  But  he  was  not 
content  with  this.  He  charges  a  distinct 
negligent  omission  in  leaving  the  danger-' 
ons  excavation  adjoining  it,  and  informs 
US  that  he  was  not  hurt  until  his  foot  was 
caught  bettveen  rocks  In  tbe  bottom  of 
tbat  ditch,  but,  being  so  caught,  be  "ca- 
reened, "and  ills  leg  was  broken.  Evident- 
ly he  meant  the  court  should  be  advised 
tbat  be  was  thus  hurt,  and  In  no  other 
way,  at  this  place  and  no  other.  But  he 
did  not  stop  here.  He  went  upon  the 
stand  and  test! fled  to  the  facts  necessary 
to  make  this  specific  case.  He  then  prayed 
the  court  to  Instruct  tbe  Jury,  In  effect, 
that  it  was  unnecessary  to  find  tbat  there 
was  any  excavation,  or.  If  there  was, 
whether  It  was  in  any  sense  dangerous. 
In  other  wurds,  although  no  one  but  him- 


self saw  (be  accident,  and  be  alone  testi- 
fied bow  it  occurred,  and  bis  story  in  bis 
pleading  and  on  the  witness  staud  agreed 
in  all  respects,  he  was  unwilling  to  risk 
tbe  rase,  and  concluded  the  Jury  might 
find  "be  fell  on  some  rocks  in  tbe  street,' 
— a  state  of  case  to  which  no  witness  in 
the  case  testified,  and  a  fact  not  stated  in 
bis  pleadings.  We  cannot  find  in  this 
record  any  evidence  upon  which  to  base 
this  Instruction,  nor  can  we  underatand 
why  plaintiff  should  tender  this  Issue  to 
tbe  Jury.  It  is  tme  tbat  If  be  had  fallen 
on  rocks  In  the  street,  and  was  thereby 
hurt,  as  tbe  result  of  tbe  fall,  caused  by  a 
negligently  constructed  sidewalk,  sncb  a 
hurt  would  have  been  Just  as  efficacious 
for  a  suit  of  this  kind  as  to  have  fallen 
into  an  excavation;  but  plaintiff  assures 
us  "be  did  not  fall  on  some  rocks  In  the 
street,"  but  fell  Into  an  excavation,  at  the 
bottom  of  which  he  found  a  treacherous 
hole  In  which  his  foot  was  caught  and  his 
leg  broken.  Now,  unless  he  was  conscious 
in  some  way  tbat  tbe  Jury  would  not  ac- 
cept this  story,  why  tender,  then,  this 
new  theory  In  an  Instruction?  We  think 
tbe  criticism  on  this  Instruction  Is  Just, be- 
cause It  tenders  the  jury  an  Issue  not  In 
the  pleadings,  and  bad  no  evidence  to  sup- 
port It.  The  only  point  In  Its  sidewalk 
defendant  was  called  upon  to  defend  was 
tbat  portion  along-side  of  a  certain  exca- 
vation. That  there  was  such  an  excava- 
tion stands  admitted  by  all.  'The  neces- 
sary effect  of  this  Instruction  In  the  face  of 
this  fact  would  be  to  allow  tbe  Jury  to 
find  for  plaintiff  If  he  was  hurt  at  some 
point  where  there  was  no  excavation.  If 
so,  it  was  clearly  erroneous.  If  It  does 
mean  this  it  has  no  place  in  the  case,  and 
is  misleading.  Plaintiff  made  bis  own 
case,  and  should  recover  upon  that,  and 
no  other.  Bank  v.  Murdock,  62  Mo.  70; 
Ely  V.  Railway  Co.,  77  Mo.  84;  Wald- 
hler  V.  Railway.  71  Mo.  514;  Price  v.  Rail- 
way, 72  Mo.  414;  Edens  v.  Railway,  Id. 
212;  Ourley  ▼. Railway,  9.S  Mo.  445,  6  8.  W. 
Rep.  218.  Nor  will  It  do  in  this  case  to 
say  that.  Inasmuch  as  the  court  predi- 
cated the  Instruction  in  part  on  tbe  defect- 
ive sidewalk,  which  was  charged  in  tbe 
petition,  that  would  suffice.  It  mast  be 
kept  In  mind  that  plaintiff  charges  tbe 
two  grounds  of  negligence  as  concurring 
and  dependent  on  each  other ;  and,  not  only 
that,  he  testifies  they  did  concur.  How 
could  he  ask  the  court  to  let  him  recover 
irrespective  of  either?  If  tbe  Jury  believed 
blui  at  all,  be  was  entitled  to  credit  in  this 
case  for  the  whole.  He  was  alone,  and 
had  it  all  his  own  way.  We  have  kept 
constantly  In  view  the  rule  tbat  only  tbe 
substance  Is  necessary,  even  at  common 
law,  to  he  proven;  but  that  rule  never 
permitted  a  party  to  allege  and  prove  one 
state  of  facts,' and  recover  upon  an  nn- 
proven  and  distinct  state  of  facts.  The 
instruction  was  erroneous. 

2.  As  to  the  second  assignment — tbe  re- 
fusal of  defendant's  sixth  Instmction — ^it  is 
only  necessary  to  say  It  Is  not  made  a 
gronnd  for  new  trial,  and  cannot  be 
noticed  here.  Defendant  should  have 
given  the  trial  Judge  an  opportunity  to 
correct  tbe  error.  If  any. 

8.  Defendant  complains,  and  rightfully. 
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of  the  conduct  o(  plalntilTs  attorney  in 
making  statements  of  facts  not  In  evi- 
dence, and  basing  bis  argument  upon  bis 
own  unsworn  statements.  The  learned 
JndgccertiOes  to  us  that,  against  bis  ad- 
monition, and  objections  of  defftndant's 
counsel,  made  at  the  tirae,  counsel  for 
plalntirr  volunteered  the  statement  to  the 
Jury  tbat  bis  witness,  Dr.  Collier,  had  and 
bore  a  good  cbaracter,  and  tbat  plaintiff 
could  hare  and  would  bare  proven  the 
same  bad  not  defendant  objected  and  tbn 
court  excluded  it.  We  must  assume  the 
udge  correctly  excluded  this  evidence.  If 
e  bad  Improperly  admitted  it,  it  would 
have  been  ground  for  a  new  trinl.  Of 
what  avail  is  it,  then,  for  courts  to  ex- 
clude illegal  and  Incompetent  evidence  it 
counsel  may,  under  the  guise  of  argument, 
state  the  facts  tbat  were  excluded  to  the 
Jury,  and  argae  them  as  it  properly  in  evi- 
dence? And  bow  long  will  the  courts 
maintain  the  respect  of  the  bar  and  the 
people  it  connsel  may  thus  defy  their  rul- 
ings? In  this  case  the  counsel  went  out  of 
tbe  record,— charged  the  defendant  wltb 
negligence  in  not  maintaining  its  side- 
walks, whereby  "a  poor  darky"  was  in- 
jured, and  stated  tbat  the  old  negro  was 
a  cripple  for  life.  What  if  he  was?  What 
had  tbat  case  to  do  with  this?  The  dis- 
position of  this  court  is  to  permit  the 
greatest  latitude  in  the  argument  of  a 
cause  to  a  Jury.  But  its  disposition  to 
trust  largely  to  the  discretion  of  tbe  trial 
courts  must  not  be  construed  that  we 
will,  on  that  account,  tolerate  the  clear 
disregard  of  a  litigant's  right  to  have  his 
cause  beard  and  tried  according  to  tbe 
law  of  the  land.  The  conduct  of  connsel 
for  plaintiff  In  making  these  and  other 
similar  statements  cannot  be  excused. 
Counsel  will  not  be  permitted  to  wring 
verdicts  trom  Jaries  by  statementd  of  mat- 
ters extraneous  to  tbe  record,  and  rely  upon 
our  disinclination  to  interfere.  We  shall 
do  so  when  tbe  occasion  arises,  as  we 
think  It  has  here. 

4.  We  agree  with  defendant  tbat  the 
verdict  of  fO.OOO  In  this  case  Is,  under  this 
evidence,  excessive.  All  the  plaintiff 
clfllmed  was  tbat  bis  leg  was  broken. 
Five  physicians,  two  of  them  members  of 
the  board  of  pensions,  at  tbe  trial,  upon 
a  iiersonal  examination  of  plaintiff's  leg, 
were  nnahle  to  discover  any  evidence  of  a 
fracture.  His  own  physician  tells  us  that 
It  is  no  trouble  for  a  physician  or  surgeon, 
within  a  year,  to  detect  evidence  of 
fracture.  The  fracture  was  not  so  severe 
an  to  require  splints.  Plalntlfl  was  kept 
at  home  fourteen  weeks  and  five  days. 
Since  then  he  has  worked  on  railroad  as 
brakeman  two  months  after  be  was  hart. 
At  tbe  time  of  the  trial  was  working  in  a 
coal  mine,  at  work  that  required  bim  to 
stand.  Tbe  pension  surgeons  testified 
that  be  told  them  he  "experienced  no  In- 
convenience from  the  breaking  of  bis  leg 
after  it  got  well. "  It  is  true  the  record  re- 
cited that  when  the  motion  for  new  trial 
WAS  filed,  "at  the  suggestion  of  tbe  court, 
pNinTlff  remits  $1,500  of  the  verdict  and 
jndKment,  und  tbe  motion  is  overruled." 
The  judgment  was  for  S6,000.  Tbe  circuit 
Judge  thought  the  verdict  excessive.  We 
think  so,  too.    We  go  further.    We  still 


think  It  excessive  at  f 4,600.  It  bears  tbe 
impress  of  passion  or  prejudice  upon  its 
face.  When  a  remittitar  is  entered,  a 
new  entry  of  tbe  Judgment  for  theamount 
should  be  made.  We  notice  this  was  not 
done  here.  J  udgment  reversed  and  cause 
remanded.    All  concur. 


State  v.  Mabtin. 

(Supreme  Court  of  Missouri,  DMaUm  S'o.  2. 
Feb.  2.  1898.) 

ISTOXIOATIKa  LiqUO     ->— SAI.B8  BT  DBDOeUT  — IM- 
FoilUATIO:(. 

Under  Rev.  SL  i  4621,  providing  Uiat  any 
druggist  who  sells  intoxicating  liquors  without 
a  presoription,  signed  by  a  physician,  setting- 
forth  the  aame  of  the  person  for  whom  the  same 
is  prescribed,  is  guilty  of  a  misdemeanor,  an  in- 
formation against  a  druggist  for  a  violation  of 
such  statute,  whioh  fails  to  set  out  the  name  of 
the  vendee  of  the  liquor,  is  fatally  defective. 
44  Mo.  App.  45,  al&rmed. 

Case  certified  from  St.  Louis  court  of 
appeals. 

Thomas  B.  Martin  was  convicted  of 
selling  Intoxicating  liquor  without  license 
and  without  proper  prescriptions,  and 
appeals.    Reversed. 

Nat.  C.  Dryden,  for  appellant.  John  At. 
Wood,  Atty.  Gen.,  and  O.  H.  Avery,  Pros. 
Atty.,  for  tbe  Htate. 

Thomas,  J.  An  information  was  pre- 
sented by  tbe  prosecuting  attorney  in 
the  circuit  court  of  Lincoln  county,  charg- 
ing defendant  wltb  a  violation  of  the  stat- 
ute In  relation  to  druggists  and  pliarma- 
clsts  by  selling  intoxicating  liquors  with- 
out license,  and  wlthont  proper  prescrip- 
tions. The  case  was  sent  by  cbiinge  of 
venue  to  tbe  Hannibal  court  of  coniraon 
pleas  for  trial.  Defendant  filed  a  motion 
to  quash  the  Information  on  the  ground, 
among  others,  that  it  failed  to  set  out 
tbe  name  of  the  vendee  of  tbe  liquor,  which 
was  overruled.  The  information  con- 
tained three  counts.  The  state  entered  a 
nolle  prosequi  RB  to  tbe  third  count;  and 
on  a  trial  before  tbe  court  without  a  Jury 
tbe  court  acquitted  defendant  on  the  first 
count,  but  found  bim  guilty  as  charged  in 
tbe  second  count,  and  assessed  bis  punish- 
ment at  a  fine  of  91U0.  The  case  was  ap- 
pealed to  tbe  St.  Louis  court  of  appeals; 
and  how  it  reached  this  court  will  fully 
appear  by  the  opinion  of  that  court,  de- 
livered by  Judge  BioGS,  who,  speaking  of 
the  failure  of  tbe  Information  to  give  tbe 
name  of  the  person  to  whom  tbe  alleged 
illegal  sale  of  liquor  was  made,  says: 
"The  trial  Judge  was  evidently  governed 
in  bis  ruling  on  this  question  by  the  decis- 
ion of  Judge  Phillips,  of  the  Kansas  City 
court  of  appeals,  In  the  case  of  State  v. 
Elam,  21  Mo.  App.  293.  It  was  fiatly  de- 
cided in  that  case  that  it  was  not  neces- 
sary. In  an  indictment  or  Information 
against  a  druggist  for  the  illegal  sale  of 
intoxicants,  to  give  tbe  name  of  the  pur- 
chaser. We  have  been  unable  to  give  our 
assent  to  that  proposition.  The  general 
rule  of  criminal  procedure  is— and  it  Is 
fundamental  law — that  tbe  accused  has 
the  indisputable  right  to  be  informed  spe- 
cifically of  the  charge  against  him,  in  or- 
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der  that  he  may  prepara  bla  defense,  and 
alao  to  the  lud  that  the  record  of  bis  ac- 
'Qalttal  or  coDVIctlon  may  be  a  g»od  bar 
In  case  he  Is  again  put  on  trial  for  the 
same  offense.  The  indictment  must  be  bo 
deflnlte  in  its  terms  as  to  render  every 
right  or  defense  to  which  the  accused  Is 
-entitled  practically  available  to  bim  on 
the  trial.  1  Blsh.  Crim.  Proc.  {  603.  Now. 
let  US  make  a  practical  application  of  the 
foregoing  rales  to  the  case  of  a  druggist 
Indicted  for  the  Illegal  sale  of  intoxicants. 
The  statute  conteniplatea  that  intoxicat- 
ing liquors  are  In  a  certain  sense  medicine, 
■and  that  they  are  prescribed  as  such  by 
physicians.  Hencetholaw autboriies their 
sale  by  all  licensed  druggtats,  provided 
the  purchaser  shall  first  procure  a  pre- 
acriptioD  tberetor  from  a  registered  phy- 
sician. When  a  drnggist  Is  indicted  for 
the  violation  of  thin  statute,  be  must  rest 
4iia  defcuae,  if  he  has  any,  upon  a  prescrip- 
tion or  prescriptions  issued  by  a  regular 
TeglstenMl  physician  of  the  state.  If  the 
purchaser  of  the  liquor  is  nut  named  in 
the  indictment,  how  can  such  a  defense  be 
made  available  to  the  accused?  Dntll  the 
-defendant  is  thus  advised,  bow  can  he 
make  bis  plea?  How  can  be  prepare  for 
trial?  Under  what  circumstances  can  be 
safely  announce  himself  ready  fur  trial? 
With  no  knowledge  of  the  evidence  upon 
which  the  state  relies  for  a  conviction, 
must  he  take  with  bim  to  the  trial  all  pre- 
scriptions filed  during  the  year  next  pre- 
-ceding  the  indictment?  And  must  he  also 
prepare  himself  with  the  necessary  proof 
that  each  prescription  waa  signed  by  a 
registered  physician.  He  may  have  pre- 
scriptions given  by  physicians  In  dlflorent 
and  distant  parts  of  the  state.  Must  be 
be  prepared  In  court  with  the  necessary 
proof  that  each  prescription  was  signed 
by   a    registered    physician?     These   are 

f)ra<*tlral  questions,  and  they  are  earnest- 
y  urged  by  the  defendant's  counsel  as 
arguments  against  tbesoundneMof  Judge 
Phillips'  decision.  It  Is  the  well-settled 
law  in  this  state  that  an  indictment  for 
-selling  liquor  without  a  license  as  a  dram- 
ptaup  keeper  need  not  give  the  name  of  the 
purchaser.  State  v.  Ladd,  15  Mo.  430; 
State  V.  Spain,  20  Mo.  415;  State  v. 
Jaqnes.  68  &fo.  260.  These  cases  are  cited 
and  relied  on  by  the  Kansas  City  court  of 
appeals  as  affording  authority  for  its  con- 
clusion, but  In  our  opinion  they  are  entire- 
ly Inapplicable.  In  the  Indictment  for 
such  an  offense,  there  is  no  necessity  for 
the  defendant  to  be  advised  of  the  name 
■of  the  purchaser.  His  license  as  a  dram- 
shop keeper,  if  he  has  an.v.  will  afford  to 
bim  a  complete  defense  as  to  ail  sales. 
But,  if  a  dram-shop  keeper  was  charged 
with  selling  whisky  to  a  minor,  common 
sense  would  suggest  that  the  minor  to 
whom  the  liquor  was  sold  ought  to  be 
named  in  the  Indictment.  In  the  absence 
of  such  an  averment,  how  could  the  de- 
fendant be  reasonably  expected  to  meet 
such  an  arcnsation?  We  therefore  con- 
clude that  the  defendant's  second  objec- 
tion to  the  information  was  well  taken, 
and  that  the  trial  court  erred  in  refusing 
to  quash  it.  •  •  •  But,  as  onr  decis- 
ion is  opposed  to  that  of  the  Kansas  City 
-court  of  appeals  in  the    case  cited,  the 


case  will  be  certified  to  the  supreme  court 
for  final  disposition. "    44  Mo.  App.  51. 

The  reasoning  of  Judge  Bigob  is  cogent 
and  satisfactory,  and  hiM  conclusion  above 
given  sound.  We  concur  in  both.  The 
Judgment  will  therefore  be  reversed;  and 
as  the  defect  In  tbe  information  may  be 
cured  by  amendment,  (section  4057,  Rev. 
St.  1889,1  or  the  defendant  may  be  held  for 
any  new  Information  the  prosecuting  at- 
torney may  desire  to  present,  the  cause  is 
remanded  for  further  proceedings.  All 
concur. 


EsTU  et  Hi.  V.  Nell  et  »l. 

(Supreme  Court  of  Missouri,  DlvltUm  ITo.  X. 
Feb.  2, 1893.) 

Partitioh— Dbfbot  ni  Partibh 

In  partition  It  appeared  that  oertsln  per- 
sons In  interest  were  not  made  parties.  Rev.  St. 
{  7185,  provides  that  every  person  having  an  in- 
terest in  the  premises,  whether  In  possasalon  or 
otherwise,  shall  be  made  a  party.  Held,  that 
defendants  should  have  been  allowed,  on  terms, 
to  brine  in  the  necessary  parties,  or  Judgment 
should  nave  been  entered  without  t»eiadtoe  to 
tbe  rights  of  plaintlltB  to  proseoute  another  suit 

Appeal  from  clrenlt  court,  Greene  cooo- 
ty;  w.  D.  HcBB&BD,  Jadge. 

Action  by  John  J.  ISstla  and  others 
against  Delia  Nell  and  others.  Jodgment 
for  deteodants.  Plaintiffs  appeal.  Re- 
rersed. 

T.  J.  Deitiney  and  F.  M.  liunseeld,  for 
appellants.  Wbtt»A  McCuaviou  and  J. 
P.  Nixon,  fur  rMpondeots. 

Mactarlanb.  J.  This  is  a  suit  for  the 
partition  of  220  acres  of  land  sitnate  in 
Wright  county.  The  plaintiffs  are  Agnes 
Estis  and  Mary  C.  Estls,  and  their  hus- 
bands. They  state  in  their  petition  that 
Manning  Harris  died  seised  of  the  land, 
leaving  ax  bis  sole  heire  at  law  plalntitta, 
and  Thomas  Harris,  who  were  his  clill- 
dren,  and  that  they  (Mary  and  Agnea)  are 
each  entitle<1  to  one-third  part  of  said 
land.  Thomas  Harris  was  not  made  a 
part.T  to  the  suit.  Tbe  defendants  in  tbe 
suit  are  Joseph  B.  Nell,  Albert  Nell,  Sam- 
uel Nell,  KImer  Nell,  Catherine  Rnckel,  and 
Joseph  P.  Ramey.  The  petition  alleges 
that  these  defendants  own  one-third  In- 
terest derived  from  Henry  Nell,  as  heirs  at 
law,  except  the  two  last  named,  who  are 
grantees  of  other  heirs.  The  answer  ad- 
mitted the  death  of  Manning  Harris,  and 
that  plaintiffs  and  Thomas  Harris  are  his 
sole  Iielrs.  By  a  special  defense,  defend- 
ants admit  that  Manning  Harris,  de- 
ceased, was  tbe  common  uonrce  of  title, 
but  set  up  in  defense  an  equitable  title 
from  him  to  Henry  Nell,  deceaned,  under 
whom  they  claim,  and  they  asked  that 
tbe  legal  title  be  decreed  them.  They  also 
pleaded  that  they  were  in  tbe  actual  pos- 
session of  the  land,  holding  it  adveraely 
to  tbe  plaintiffs.  Plaintiffs  replied,  aver- 
ring that  tbe  equitable  claim  set  up  in  the 
answer  bad  been  adjudicated  in  a  former 
suit  between  tbe  parties;  and  also  that 
they  had  recovered  their  Joint  possesslon- 
o(  the  premises  in  a  suit  in  ejectment 
against  defendants  John  Bnc-kel,  and  Delia, 
Samuel,  Elmer,  and  William  Nell.    On  tbe 
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trial  plaintiffs  read  lo  evidence  the  will  ot 
Henry  Nell,  deceased.  By  tliia  will,  40 
acres  ot  the  land  was  devised  to  defend- 
ant Delia.  The  executors  were  directed 
to  qell  tliH  balance  of  the  land,  and  divide 
tlie  proceeds  amonR  his  heirs,  all  of  whom 
were  named.  One  ot  these,  named  as  Cn 
Rdna,  Is  not  a  party  to  this  suit.  Upon 
the  reading  of  this  will  defendants  offered 
a  demurrer  to  the  evidence,  which  was 
snstalned,  and  tliial  Judgment  was  entered 
for  defendants.  From  this  Judgment 
plaintiffs  appealed.  It  is  thus  disclosed, 
from  the  allegations  ot  the  petition,  that 
Thomas  Harris,  as  one  of  the  heirs  ot 
Manning  Harris,  deceased,  owns  an  undi- 
vided one-sixth  of  the  land  to  be  affected, 
nnd  is  not  made  a  party  to  the  suit.  The 
will  read  in  evidence  also  shows  that  one 
■of  the  heirs  ot  Henry  Nell  is  not  a  party 
to  the  Suit.  These  facts  appearing  from 
the  pleadings  apd  evidence,  should  a  Judg- 
ment of  partition  have  been  rendered? 
The  rnle  In  partition  suits,  when  conduct- 
-ed  In  chancery,  was  that  unless  all  persons 
whose  "Interest  in  the  subject-matter  of 
tbesuit  and  the  relief  sought  were  bound 
np  with  that  nf  others,"  were  brought 
before  the  court,  and  made  subject  to  its 
jurisdiction,  the  suit  would  not  be  enter- 
tained." It  was  therefore  indispensable 
that  all  the  co-tenants  not  uniting  In  the 
petition  should  be  made  defendants." 
Freera.  Co-Ten.  §4«3;  Barney  v.  Baltimore 
■City,  6  Wall.  284;  Shields  v.  Barrow,  17 
How.  180.  This  rule  in  equity  Is  made  to 
apply  to  our  statutonr  proceedings  for 
partition,  section  7135  providing  that 
■"every  person  having  any  iuterest  In  such 
premisss,  whether  In  possession  or  other- 
wine,  shall  ho  made  a  party  to  such  peti- 
tion." Dameron  v.  Jameson,  71  Mo.  97. 
The  pleadings  and  evideuce  thus  showing 
that  persons  interested  In  the  land  were 
not  parties  to  the  suit,  the  court  properly 
refused  to  render  Judgment  of  partition. 
Defendants  set  np  In  their  answer  that 
they  were  In  the  exclusive  possession  ot 
the  land,  holding  adversely  to  plaintiffs. 
This  was  denied  by  replication.  An  issua- 
ble tact  was  thus  presented,  the  burden  ot 
proof  being  on  defendants.  Wommarlc  r. 
whitmore,  58  Mo.  457;  Shaw  v.  Grepoire, 
41  Mo.  407.  No  evidence  was  offered  by 
defendants  to  sustain  this  allegation,  and. 
If  the  parties  to  the  suit  were  tenants  in 
common,  the  presumption  was  that  their 
possession  was  common.  Shaw  v.  Greg- 
olre.  supra;  Lambert  v.  Blumenthal,  26 
Mo.  473.  It  all  necessary  parties  had  been 
before  the  court,  the  trial  should  have 
proceeded.  For  a  mere  defect  of  purties, 
the  Judgment  should  not  have  been  made 
such  as  to  conclusively  adjudicate  the 
matters  pl»aded.  Defendants  should  have 
been  allowed,  on  equitable  terms,  to  bring 
tn  tlie  necessary  parties,  or  the  Judgment 
should  have  been  without  prejudice  to  the 
rights  of  plaintiffs  to  prosecute  another 
suit.  Plaintiffs  haviug  failed  to  asii  leave 
to  bring  in  new  parties,  and  making  no 
objections  to  the  form  of  the  Judgment, 
the  judgment  is  reversed,  and  cause  re- 
manded, with  drrectlons  to  modify  the 
judgment  as  herein  indicated,  if  plaintiffs 
aesire  that  it  should  be  done.  Appellants 
to  pay  costs  ot  appeal.    All  concur. 


Sb.vn  et  uz.  V.  RocTHBRN  Rt.  Co. 

{Supreme  Court  of  Missouri,  Diiolslon  No.  9. 
Feb.  2,1883.) 

HoBsa  BUUIOA.DS— iNJuaiBs  to  PlBSeNS  OH 

TKAOK— KVIDBNCS. 

1.  In  an  action  for  the  death  ot  a  obild,  who 
was  run  over  by  defendant's  street-car.  It  ap- 
peared that  deceased,  with  •  companion,  was 
driving  a  oow  from  aoross  the  street.  Two  or 
three  witnesses  testified  that  one  Ixty,  with  th* 
cow,  had  crossed  the  track;  that  deceased,  la 
crossing,  was  tripped  by  one  of  the  mules,  and 
thrown  on  the  traok,  and  that  the  front  wheel  of 
the  car  passed  over  his  leg.  The  driver  testified 
that  he  did  not  see  either  of  the  boys  until  after 
the  accident  There  was  evidence  that  the  at- 
tention of  the  driver  was,  at  the  time,  directed 
to  some  person  standing  on  the  sideuf  the  street. 
Held,  that  the  question  ot  defendant's  negligence 
was  for  the  jury. 

2.  The  child's  father  did  not  see  the  acci- 
dent, but  reached  the  place  two  or  three  minntas 
later.  He  was  asked  on  the  trial  what  be  said 
to  the  driver,  and  replied:  "I  said  to  him  that 
<  it  was  your  careless  driving,'  and  took  the  boy 
and  carried  him  into  the  hoase. "  The  next  ques- 
tion was:  "What  then  occurred!  Answer.  I 
sent  for  the  doctor. "  .Held,  that  the  evidence 
failed  to  show  that  the  driver  made  no  denial  of 
the  charge. 

3.  The  declaration  of  the  father  was  not  part 
of  the  res  gestae,  and  was  inadmissible. 

4.  The  testimony  showed  that  the  oar  was 
drawn  by  two  mules,  and  was  occupied  by  one 
passenger,  and  it  did  not  appear  that  the  track 
was  dry.  Plaintiffs  called  a  witness  who  had 
had  experience  in  driving  a  "bob-tall"  car,  and 
asked  him  the  following  question:    "If  the  car  is 

going  at  a  slow  trot,  down  a  grade  of  two  or 
iree  feet  to  the  block,  with  a  few  passenf^ers  la 
the  car,  and  the  track  Is  dry,  and  the  driver  la 
standing  at  his  post,  and  a  boy  is  crossinc;  the 
track  In  front  of  the  mules,  how  far  will  the  car 
go  before  the  driver  can  atop  iti"  Held,  that 
the  question  did  not  solfloienily  state  the  facts 
to  make  the  opinion  of  the  wltne<>s  admissible. 

5.  Though  defendant  admitted  the  accident 
and  death  of  the  child.  It  was  proper  for  the 
court  to  permit  the  clothes  worn  by  the  boy  at  the 
time  of  the  accident  to  be  exhibited  to  the  jury, 
since  the  clothing  showed  the  position  in  which 
the  boy's  leg  was  placed  when  ran  over,  and  it 
may  have  tended  to  prove  wtiettier  he  was  throws 
on  tho  track  by  the  mules,  as  contended  by  plala- 
tlff,  or  was  thrown  down  In  an  attempt  to  hoard 
the  oar,  as  was  the  theory  of  defendant. 

Appeal  from  St.  Lonis  circuit  court. 

Action  by  Christian  Senn  and  wife 
against  the  Southern  Railway  Company 
tor  damages  for  the  death  ot  a  minor  son 
ot  plaintiffs,  caused  by  the  alleged  negli- 
gence of  a  driver  ot  one  of  defendant's 
horse-cars.  Judgment  for  plaintiffs  tor 
fS.llOO.     Defendant  appeals.    Reversed. 

Labke  A  Mnencb,  for  appellant.  Dodge 
A  Malvtbtll,  for  respondents. 

Macfarlanr,  J.  This  action  was  com- 
menced tor  damages  under  section  2121, 
Rev.  St.  1879,  for  the  death  of  the  minor 
son  ot  plaintiffs,  Christian  Senn  and  wife, 
on  account  of  alleged  negligence  ot  a 
driver  of  a  street  horse-car  on  defend- 
ant's road.  In  driving  and  managing  the 
same.  Plaintiffs  obtained  Judgment  tor 
f5,000,  and  defendant  appealed.  Since  the 
appeal,  Mary  Senn,  the  wife, has  died,  and 
the  cause  has  been  revived  in  the  name  ot 
Charles  Scudder,  administrator.  Defend- 
ant is  a  corporation  owning  and  operat- 
ing a  street  railway  In  the  city  ot  St. 
Louis.    The  negligence  charged  was  a  tail- 
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are  of  the  driver  o(  a  car  to  obmrve  the 
requirement  ot  an  ordinance  ot  the  city 
as  tollowa:  "The  conductor  and  driver  of 
each  caraliall  Iceep  a  vigilant  w<ttch  for 
all  vehicles  and  persona  on  foot,  especially 
children,  either  on  tlie  tracic  or  movlag 
towards  it;  and  on  the  flrat  appearance 
of  dan^^er  to  such  persons  or  vehicles  the 
car  shall  bt«  stopped  in  the  shortest  time 
and  space  poHSible.**  It  wascbarged.  In  sab- 
stance,  that  Charles  Senn.sonol  plaintlOs, 
between  six  and  seven  years  of  age,  was 
driving  bis  father's  cow  across  the  track 
ot  defendant's  railway  on  north  Broad- 
way in  the  city  of  St.  Louia,  and  the  driv- 
er of  one  ot  defendant's  horae-cara  negli- 
gently failed  to  keep  a  vigilant  watch  tor 
peraoua  moving  towards  or  upon  the 
track,  and  negligently  tailed,  on  iirst  ap- 
pearance of  danger  to  the  eon  of  piain- 
tlffa,  to  atop  the  car,  by  reason  of  which 
their  said  son  waa  knocked  down  and 
Icilled.  It  waa  alao  charged,  In  aubetance, 
that  the  death  otplalntltfa'son  was  caused 
by  the  driver  of  the  car  negligently  and 
carelessly  driving  the  team  attached  to 
said  car,  and  thereby  allowing  aald  team 
to  run  agnlnst  and  knock  their  son  down, 
and  the  car  to  ran  over  him.  The  anawer 
admitted  the  incorporation  of  defendant; 
that  jplaintlfta  were  huaband  and  wife; 
that  Charles  waa  their  son,  and  that  be 
was  a  minor;  but  denied  all  other  allega- 
tlona.  It  alao  charged  contributory  negli- 
gence on  the  part  of  deceased. 

1.  It  Is  Insisted  that  the  evidence  falls  to 
make  out  a  case  of  negligence  which 
should  have  been  aobmitted  to  the  Jury. 
It  must  be  conceded  that  the  facta  imme- 
diatdy  connected  with  the  accident  are 
not  made  clear  and  satisfactory  by  the 
evidence.  Though  there  were  three  eye- 
witnesaea  to  the  injury,  we  only  get  the 
information,  from  their  teatimony,  that 
the  boy  was  tripped,  or  thrown  down,  by 
tbe  mule  on  the  east  aide,  it  is  not  shown 
how  the  deceased  approached  tbe  track, 
except  in  a  general  way  that  he  waa  driv- 
ing a  cow  from  the  weat  to  the  eaat  side 
ot  the  street.  It  does  not  appear  whether 
he  stopped  on  the  track,  or  tried  to  run 
across  under  tbe  heads  of  the  mules,  or 
how  be  approached  tbe  track.  On  tlie 
qnestion  of  contributory  negligence  It  is 
not  sbown  what  the  mental  capacity  and 
discretion  of  the  boy  was,  or  what  his  ex- 

Serience  in  being  about  street-cars  had 
sen,  or  what  knowledge  be  had  of  their 
dangerous  character.  All  those  facts 
should  have  been  shown  as  clearly  as 
practicable,  to  have  given  either  court  or 
]nry  Information  sufficient  to  enable  them 
to  form  an  intelligent  opinion  of  the 
proximate  cause  ot  tbe  accident.  StiU 
we  think  the  evidence  tended  to  prove  the 
allegations  ot  negligence  contained  in  tbe 
petition.  The  car,  drawn  by  two  mulen, 
waa  running  south  on  Broadway  street. 
Deceased,  with  a  companion,  was  driv- 
ing a  cow  from  the  weat  across  the  atreet. 
Two  OP  three  wit^eaaea  testified  that  the 
cow  and  the  other  boy  had  crossed  tbe 
track.— whether  in  front  of  or  behinri  the 
car  does  not  appear.  Charlie,  tbe  de- 
ceased, in  croaalng,  waa  tripped  by  the 
eaat  mule,  and  thrown  on  the  track,  and 
the  front  wheel  ot  the  car  passed  over  his 


leg.  Tbe  driver  testified  that  be  saw  nei- 
ther of  the  boys  until  after  the  accident. 
There  was  alao  erldonce  which  tended  to 
prove  that  the  attention  of  tbe  driver 
was  at  the  time  directed  to  some  person 
standing  on  the  weat  side  ot  tbe  street. 
Tills  railroad  track  occupied  a  public 
highway,  which  waa  open  to  the  uae  ot  all 
persons,  including  children.  Aside  from 
the  duty  enjoined  by  tbe  ordinance,  rea- 
sonable care  required  of  the  driver  "to 
keep  a  vigilant  watch  for  all  vehicles  and 
persons  on  foot,  especially  children,  either 
on  tbe  track  or  moving  towards  it,"  and 
"on  tbe  first  appearance  ot  danger  to 
such  persona"  to  use  all  reasonable  ettorta 
to  avoid  injuring  them.  A  failure  to  oh- 
aerve  these  precautions  would  constitute 
negligence. 

2.  Within  two  or  three  minutes  after  tbe 
accident,  and  while  tbe  driver  held  the 
injured  boy  Inhiaarms,  Chriatlan  Senn.the 
father,  reached  the  place, 'and  immediate- 
ly accuaed  the  driver  of  careless  driving 
aa  the  cause  of  thia  accident.  On  the  trial 
he  was  permitted  to  testify,  over  defend- 
ant's objection,  to  having  made  this  ac- 
cusation. Complaint  is  made  ot  this  rul- 
ing of  the  court.  There  has  been  much 
said  and  written  as  to  when  and  under 
what  circumatauces  the  declarations  and 
admiasiona  of  an  agent  will  bind  tbe  prin- 
cipal. It  la  generally  agreed  that  they 
will  only  do  ao  when  the  declaration  and 
fact  to  be  proved  "are  ao  clearly  connect- 
ed that  the  declaration  can,  in  the  onlina- 
ry  course  uf  affaira,  be  aald  to  be  the  spon- 
taneoua  exclamation  ot  the  real  cause. 
The  declaration  la  then  a  verbal  act,  and 
may  well  be  said  to  be  a  part  of  tbe  main 
fact  or  tranaaction."  I.eahey  v.  Railway 
Co.,  97  Mo.  167, 10  8.  W.  Bep.  58,  and  cases 
Cited.  The  same  rule  is  applied,  upon  the 
same  reasoning,  to  the  declarations  or 
exclamations  of  an  injured  person  which 
are  explanatory  of  the  cause  of  tbe  inju- 
ry. See  review  of  authorities  in  Leahey 
V.  Bailway  Co.,  supra.  It  will  be  seen 
that  the  admlsBlbility  of  auch  evidence 
depends  necessarily  upon  the  fact  that  the 
one  whose  declarutlons  are  aonght  to  he 
proved  had  intimate  connection  with  the 
tranaaction  which  ia  the  subject  of  the 
controversy.  The  declarations  of  one 
who  had  no  connection  with  or  knowl- 
edge of  the  transaction  could  not  become 
a  part  of  the  tranaaction,  ao  aa  to  make 
them  admissible.  The  witness  himself  tes- 
tified that  he  did  not  see  the  accident,  and 
had  no  knowledge  of  it  until  he  heard  tbe 
sbouta  and  aaw  the  driver  holding  his  boy 
In  his  arraa.  Hla  declaration  to  tbe  driv- 
er waa  aimply  an  outburat  of  grief,  and 
not  a  "apontaneouB  declaration  of  the 
real  cauae"  ot  the  injury,  about  which 
be  knew  nothing.  He  waa  neither  tbe 
agent  of  the  defendant  nor  the  pterson 
injured,  nor  a  witness  to  the  occurrence, 
and  wos,  moreover,  himaelt  a  witness  on 
the  trial.  His  declarations  were  clearly 
inadmissible.  State  v.  Brown,  64  Mo.  371 ; 
State  V.  Sneed,  88  Mo.  138;  State  v.  Klkins, 
101  Mo.  331, 14  S.  W.  Bep.  116. 

8.  It  is  Insisted  that,  though  Sean's 
decloration,  taken  alone,  may  not  have 
been  admlasible,  it  is  so  when  considered 
In  connection  with  tbe  fact  that  thedriver 
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made  no  denial  ot  the  cbarge.  A  suffl* 
cient  answer  to  that  contention  is  that 
tbe  witneBS  was  not  asked,  nor  did  be 
teHtify,  that  tbe  driver  made  no  antiwer. 
The  queution  was  asked  :  "What  did  you 
Bay  to  the  driver?  Answer.  I  aaye  to 
him  that 'It  was  y oar  carelesH  drivluK.' 
and  took  the  boy,  and  carried  him  into 
the  house."  The  next  question  was: 
"What  then  occurred?  Auswer.  I  sent 
t<ir  the  doctor."  For  all  that  appears, 
the  driver  may  have  denied  tbe  accusa- 
tion. 

4.  We  also  tbinic  tbe  court  committed 
error  In    perniitttnK    witness    Runkle  to 
give  his  opinion    as    to    the    distance  in 
which  a  car  could  be  stopped  under  tbe 
lacts  hypotbetically  stated  to   the    wit- 
ness.   Before   such    opinions   are   admis- 
eible,  tbe    hypothetical    question    should 
emoody  substantially  all  the  facts  reiat- 
ioK  to  the  subject  upon  which  the  opin- 
ion of  tbe  witness    Is  asked.    The  ques- 
tion asked  the  witness  vias  as  follows: 
"Question.  Mr.  Kunkle,  it  tbe  car  is  going 
at  a  slow  trot,  down  a  grade  of  two  to 
three  feet  to  tbe  block,  with  a  few  pas- 
sengers lu  the  car,  and  tbe  track  is  dry, 
and  tbe  driver  is  standing  at  his  post, 
and  a  boy  is  crosBlng  the  track  in  front 
of  the  mules,  bow  far  will  the  cargo  be- 
fore  tbe   driver  can  stop   it?     Answer. 
The  car  can   be  stopped  in  from    twenty 
Inches   to   two  feet  on  a  dry  track."    The 
evidence  in  this  case  shows  tbat  there  are 
different  kinds    and   sices   of  cars,  some 
drawn   by  one  and  some  by  two  horses; 
tbat  this  was  a  two-horse  car,  drawn  by 
two   mules;  tbat  there  was  only  one  pas- 
eenger  in  tbe  car;  and  it  does  nut  appear 
that   tbe  track   was  dry.    The  experience 
of  the   witness  was  principally  in  driving 
what  they  call  a  "bob-tail"  car.    Whether 
his  opinion  was  predicated  upon  one  kind 
or  another  cannot  be  known.    His  opin- 
ion was  worthless,  and  migbt  have  been 
misleading  if  given  on  a  state  of  facts  tbat 
did  not  exist.    Before  he  could  have  given 
an  intelligent    opinion,    he   should    have 
been  put  in  possession  of  ail  material  facts 
affecting  tbe  ability  of  tbe  driver  to  stop 
the  car  as  they  existed  at  tbe  time.    Tbe 
discrepancy  between  tbe  facts  proven  and 
admitted  in  the  case  and  the  facts  upon 
which   tbe  opinion   was  given  may  have 
been    very  material.    It    cannot    be    said 
tbat,  because  thedrlver  never  saw  the  boy 
on  tbe   track  at  all,  and  made  no  effort  to 
stop  until   after  the  occurrence  of  the  acci- 
dent, the  testimony  of  this  witness  was 
immaterial.     If   tbe  accident   could  not 
have  been  avoided  after  tbe   danger  be- 
came apparent,  then  tbe  negligence  in  not 
stopping  thecnr  could  not  have  been  tbe 
cause  uf  the  colliHion.    So  tbe  liability  of 
defendant  depends  upon  whether  the  car 
could  have  been  stopped  a'fter  the  first  ap- 
pearance of  dunger;  and  It  became  impor- 
tant   to   know  in  what  distance  that  par- 
ticular car,  at  tbat  place,  with  the  condi- 
tion of  tbe  track  then  existing,  could  have 
been  stopped.    We  do  not  tbink  this  wit- 
ness was  safficieutiy  informed  of  the  facts 
as    they    were  stated  in  tbe  hypothetical 
4]uestlun  to  make  his  opinion  admissible. 

6.  in   tbe  course  of   tbe  trial  pluintiffs 
T.18&w.nal3— 61 


wereperpiltted  to  exhibit  before  the  Jnry 

tbe  clothing  worn  by  tbe  boy  at  the  tlmi: 
of  tbe  accident.  It  is  Insisted  that  tbe 
court  erred  in  allowing  this  to  be  done. 
There  can  be  no  doubt  that  sacb  evidence 
is  always  admissible  when  it  tends  to 
establish  any  controverted  fact  or  issue. 
"This  is,  of  all  proof,  the  mobt  satisfac- 
tory and  convincing."  2  Best,  E v.  §  197; 
State  v.  Bucbler,  108  Mo.  205,  15  U.  W.  Hep. 
831 ;  State  v.  Wieners,  06  Mo.  l.S.  We  are 
not  able  to  say  tbat  the  condition  of  tbe 
clothing  did  not  tend  to  establish  some 
disputed  and  material  fact  connected 
with  tbe  accident.  It  is  true,  tbe  injury 
and  deatb  therefrom  were  admitted;  but 
tbe  clothing  showed  indisputably  the  po- 
sition in  which  Che  boy's  leg  ivas  placed 
when  inn  over;  and  it  may  have  tended 
to  prove  whether  he  were  thrown  upon 
tbe  track  by  the  mules,  as  contended  by 
plaintiff,  or  was  thrown  down  In  an  at- 
tempt to  jump  on  the  car,  as  was  tbe 
theory  of  defendant.  Tbe  admissions 
made  by  defendant  were  not  sufbclently 
comprehensive  to  include  every  fact  the 
condition  of  the  clothing  tended  to  prove. 
6.  The  validity  ot  the  ordinance  which 
undertakes  to  establish  a  standard  of  care 
to  be  observed  bystreet-car  drivers  in  run- 
ning and  managing  the  cars  used  in  tlie 
streets  of  the  city  is  questioned  by  defend- 
ant on  the  ground  tbat  It  Is  unreasonable 
and  oppressive,  and  is  not  in  harmony 
with  the  general  laws  of  the  state,  as  well 
as  upon  tbe  ground  tbat  tbe  city  bad  uo 
power  to  pass  it.  Tbe  objection  urged  la 
to  that  part  of  the  ordinance  which  re- 
quires the  driver  "on  the  first  appearance 
of  danger"  to  children  and  others  to  stop 
tbe  car  "in  the  quickest  time  and  space 
possible."  The  same  ordinance  was  be- 
fore this  court  in  Futb  v.  Kuilroad  Co., 
(Mo.  Sup.)  16  8.  W.  Rep.  9ia.  In  tbat 
case  the  ordinance  was  held  valid,  on  tbe 
ground  tbat  tbe  railroad  company  ob- 
tained Its  right  to  use  the  streets  oftheclty 
under  a  contract  by  which  it  agreed  to  be 
governed  by  such  ordinances  as  were  in 
force,  or  migbt  thereafter  be  enacted,  for 
tbe  regulation  of  such  use.  In  this  case 
the  record  shows  uo  contractual  relations 
between  tbe  city  and  the  defendant  rail- 
road company,  and  for  that  reason  tbe 
rule  laid  down  in  the  Path  Case  cannot 
be  applied  In  this.  Whether  the  ordinance, 
in  imposing  upon  drivers  of  street-cars  a 
higher  degree  of  care  than  thatrequired  by 
the  rules  of  the  common  law,  would  be  so 
unreasonable  and  oppressive  as  to  render 
It  Invalid  as  a  police  regulation,  we  do 
not  tbink  it  necessary  to  inquire  in  this 
case.  The  Instructions  under  which  tbe 
case  was  submitted  to  tbe  jury  only  re- 
quired of  tbe  driver  tbat  care  which  was 
imposed  upon  him  as  a  common-law 
duty,  independent  of  the  ordinance;  and 
we  are  unable  to  see  tbat  defendant 'Could 
have  been  Injured  by  the  introduction  ot 
tbe  ordinance  in  tbe  evidence,  though  it 
may  have  been  in  part  invalid.  As  a  re- 
trial will  be  necessary,  the  pleadings  can 
be  amended,  and  tbe  case  tried  in  such  a 
manner  as  to  test  the  validity  of  the  ordi- 
nunce,  if  the  parties  desire  to  do  flu.  Be* 
versed  and  remanded.    All  concur. 
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Pbrrix  et  al.  y.  Lrbds  et  a/.,  (two  casen.) 

(Court  of  Appeal*  cf  Xentuohy.    April  9, 1893. ) 

CoMinssioraa  in  Chakcbrt  —  Failuri  to  Fat 
Otbb  Uonit— Liabiutt  oh  Bond— Intbrkbt. 

1.  VThere  s  oommiaaioner  In  chancery  sells 
land  belon^ug  to  certain  infants,  and  colleoU 
the  purchase  money,  and  retains  aud  uses  Tor  his 
own  parposes,  and  never  accounti  for,  a  portion 
thereof,  he  is  chargeable  with  interest  thereon. 

8.  In  an  action  against  the  surety  on  the  bond 
of  such  commissioner,  though  the  bond  was  joint 
and  several,  the  court  properly  refused  to  re- 

Snire  plaintiffs  to  elect  which  cause  of  action 
ley  would  prosecute,  since  there  was  but  one 
cause  of  action. 

8.  Where  such  oommlsfioner,  being  required 
by  an  order  of  court  to  pay  over  the  money  In 
his  hands,  came  into  court,  and  executed  a  bond 
stipulating  that,  if  he  oould  delay  its  payment 
until  a  convenient  time,  he  would  account  for  all 
money  in  his  h&nds,  with  interest  thereon,  such 
bond  is  valid,  though  it  is  not  such  as  is  re- 
quired by  statute  to  be  executed  by  a  commla- 
siooer  in  chancery. 

Appeal  from  circnit  coort,  Harrison 
county. 

"Not  to  be  officially  reported." 

Separate actlonB  by  Lewis  L«bu8,  gaard- 
lan,  and  others,  aKainst  A.  Perrln,  com- 
miHBloner,  and  Q.  U.  Perrln.  .TudgmeDts 
for  plain  tlHs.  Defendants  appeal.  Affirmed 
as  to  A.  Perrin.  Reversed  as  to  G.  H. 
Perrln. 

J.  Irvine  HIaatoa  aud  ./.  T.  Simon,  for 
appelliints.  A.  H.  WurU  and  O.  V.  Lock- 
bart,  for  appellees. 

Pbtor,  J.  These  two  cases  will  be  con- 
sidered together.  A.  Perrin,  as  master 
commissioner  of  the  Harrison  chancery 
court,  was  directed  to  sell  certain  lands, 
and  collect  the  money  that  belonged  to 
the  children  of  Napolean  Dnrbln.  Uome 
ol  the  land  was  sold  as  far  back  as  the 
years  1873  or  1874.  and  the  whole  land  sold 
brougbt  a  large  sum  of  money.  Collec- 
tions were  made  by  the  commissioner  of 
the  purchase  money  from  time  to  time, 
and  Bomeof  it  paid  over  to  the  guardian  of 
the  Infants,  but  much  of  it  retained  by  the 
commissioner,  was  used  for  his  own  pur- 
'  poses,  and  has  never  been  accounted  for. 
The  gnariliiin  and  the  comniiasioner,  re- 
gardless of  the  rights  ol  the  Infants,  made 
no  effort  to  make  any  final  distribution 
of  this  fund  until  the  commissioner  was 
compelled,  by  rules  of  court,  some  made 
10  and  others  made  12  years  after  these 
sales,  to.  report  and  pay  over  this  sale 
monev  that  he,  as  commissioner,  had  long 
since  collected.  On  the  14th  of  May,  1886, 
the  coramlMSloner,  A.  Perrln,  having  been 
reqnired  to  pay  the  money  over  by  an  or- 
der of  court,  and  being  desirous  of  post- 
poning the  enforcement  of  the  rule,  and 
to  obtain  delay  In  order  that  he  might 
raise  the  money,  came  into  court,  and  exe- 
cuted a  bond,  with  George  Perrln  as  sure- 
ty, stipulating  that.  In  consideration  of 
the  fact  that  he,  the  commissioner,  had 
made  this  money  profitable  to  himself, 
and  being  desirous  of  delaying  its  pay- 
ment until  be  could  arrange  to  do  so, 
agreed,  to  and  with  tbe  parties  In  Inter- 
est, the  guardian,  etc.,  that  he,  the  cora- 
missloner,  would  account  for  tbe  money, 
with  Its  interest  from  the  time  be  received 
t.  aud  also  account  for  any  other  moneys 


be  might  collect,  witb  its  Interest,  tbe 
proceeds  of  this  sale.  Tbe  bond  was 
signed,  delivered,  and  accepted  by  the 
court,  and  the  parties  and  tbe  proceed- 
ings delayed.  The  commissioner,  bow- 
ever,  failed  to  pay,  made  other  collections, 
and  a  rule  was  Issued  against  talm  to 
bring  the  money  into  court,  and,  falling 
to  do  so,  the  amount  due  by  him  was 
ascertained,  an  execution  Issued  thereon, 
and  was  returned  "No  property  found." 
A.  Perrln  bas  brought  this  record  to  this 
court.  Insisting  that  be  was  improi^erly 
charged  witb  Interest,  was  refused  proper 
credits,  and  that  tbe  action  was  Improp- 
erly brought. 

We  think  the  commissioner,  using  this 
money,  ought  to  have  been  compelled  to 
pay  tbe  Interest,  and  that  bis  allowance, 
to  wbicb  there  was  no  exception,  was 
greatly  In  excess  of  what  be  was  entitled 
to  under  tbe  circumstances,  and  sntficient 
to  cover  all  claims  for  services.  He  had 
kept  this  money  for  years,  used  it  as  his 
own,  and  there  Is  no  reason  why  besbould 
not  pay  Interest  upon  It.  Some  other 
qnestions  raised  in  tbis  case,  to  which  the 
surety,  George  Perrln,  was  uot  a  party, 
will  be  considered  In  tbe  appeal  of  George 
Perrln.  The  Judgment  on  the  appeal  of 
A.  Perrln  is  affirmed. 

On  the  appeal  of  George  Perrin,  he  in- 
sists that  the  action  on  this  bond  to  pay 
over  the  money  Khould  have  been  sepa- 
rate, and  not  joint,  and  for  that  reason 
no  Judgment  should  bare  been  r«>ndered. 
The  bond  Is  Joint  and  several,  and,  if  the 
view  ot  the  appellant  is  correct,  all  of  the 
parties  had  an  Interest.  There  was  no 
demurrer,  general  or  special,  and  the  only 
objection  made  necessary  to  be  considered 
on  the  pleadings  was  the  relusai  of  the 
court  to  require  the  plaintiffs  to  elect 
which  iiause  ol  action  they  would  prose- 
cute. There  was  but  one  cause  of  action, 
and  that  was  on  the  bond ;  and  the  aver- 
ments as  to  the  return  of  "No  property," 
as  against  A.  Perrln,  and  the  facts  stated 
necesHtiry  to  the  Issuing  or  an  attach- 
ment In  all!  of  the  action  or  the  recovery. 
If  any,  was  a  part  of  and  not  an  Independ- 
ent action,  and  the  motion  requiring  the 
party  to  elect  was  therefore  properly  over- 
ruled. 

It  is  also  Insisted  on  both  appeals  that 
the  bond  Is  invalid  because  a  commis- 
sioner Is  required  to  pay  interest  only 
from  the  time  a  demand  Is  made,  and  the 
terms  of  this  bond  being  reqalred  nnder 
compulsion,  and  unlike  an  ordinary  obli- 
gation reqnired  by  law  of  acommissioner, 
are  invalid.  Tbe  bond  Is  not  such  a  bond 
as  Is  required  by  the  statute  to  be  exe- 
cuted by  the  commissioner,  but  it  Is  never- 
theless good  as  a  common-law  obligation, 
although  executed  in  open  court.  The 
money  of  the  Infants  being  In  the  custody 
of  the  court,  although  held  by  its  com- 
mtssloner,  was  in  danger  of  being  lost, 
and  the  chancellor  had  the  right  to  re- 
quire the  commissioner  to  indemnity  tbe 
parties  entitled  to  this  fnnd.  He  could 
have  compelled  the  commissioner,  by  rule, 
to  bring  the  raouey  into  court,  and,  upon 
his  failure,  issue  an  execution  on  the  rule 
selling  his  estate;  but  when  the  conimis- 
sSoner  offers  that  Indemnity  that  Is    ac- 
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cepted  by  tbe  chancellor  and  the  parties, 
in  tlie  form  of  a  bond  that  embraces  the 
Buppoaed  Iobs,  there  Is  no  reason  why  it  U 
not  good.  The  comniissiuner  used  this 
money,  and  tbe  surety  was  Informed  of  it 
by  tbe  very  terms  of  the  bond,  and  that 
Tbe  delay  was  a  part  of  the  consideration 
for  Its  execution.  There  is  no  law  probib- 
Itlng  the  execution  of  such  a  bond,  and, 
in  tact.  It  was  tbe  duty  of  tbe  chancellor 
to  secure  this  fund  If  be  could  do  so,  or 
tbe  Interest  that  bad  accrued,  even  by  ac- 
cepting the  surety  on  the  original  bond. 
There  are  some  techalcal  objections  to  tbe 
attachment  based  on  the  Kround  of  a 
want  of  property  by  George  Perrln,  sub- 
ject to  execution  to  pay  the  debt.  The 
Srronnds  are  unavailing,  and  there  Is  an 
abundance  of  testimony  on  tbe  face  of  the 
papers  showing  that  A.  Perrln  had  noth- 
ing, and  the  proof  shows  that  George 
Perrln  bad  not  property  sufficient  to  pay 
the  debt  that  could  be  reached  by  aa'exe- 
cation.  Tbe  only  objection,  it  seems  to  us, 
to  tbls  judgment  against  the  Burety,i8  the 
large  amount  of  interest  cbarged  against 
blm.  The  case  ought  to  have  gone  to  the 
commissioner,  and  intereet  should  have 
been  charged  on  each  collection  up  to  tbe 
date  of  the  judgment.  The  appellant 
George  Perrln  was  not  a  party  to  tbe 
rule  or  proceedings  in  tbe  original  action, 
and  there  to  no  reason  why  he  should  not 
be  permitted  to  show  that  this  Interest 
bad  been  compounded  by  making  this 
judgment  bear  interest  from  May,  1886. 
Tbe  proper  mode  of  calculating  this  in- 
terest is  to  take  each  Item  of  collection, 
allowing  the  commissioner,  of  course, 
with  what  was  paid  out,  and  charge  In- 
terst  to  the  judgment,  which  will  show  at 
tbat  date  how  mncb  this  surety  should 
pay.  Tbe  items  are  numerous,  and  this 
court  is  not  disposed  to  make  the  calcula- 
tion, but  it  Is  evident  tbat  tbe  surety  is 
made  to  pay  too  much.  Tbe  judgment 
is  reversed  as  to  George  Perrln  for  this 
reason  alone,  and  remanded,  that  a  calcu- 
lation may  be  made  as  herein  directed. 

BCBDETTE  v.  COMMONWEALTH. 

ICawrt  of  Avpeali  of  Xentuciq/.  Harcn  24, 1892. ) 
Defssdakt  as  WiTNias— Ckoss-Exahikation. 
On  a  trial  for  larceny,  where  tbe  defend- 
ant had  testified  In  hisownbebalf,  it  was  proper, 
for  the  purpose  of  discredltinK  him,  to  ank  nim 
<H>  cross-examination  whether  he  had  ever  been 
convicted  of  stealing,  and  whether  be  bad  been 
arrested  for  Inreakfiig  into  a  bouse  and  stealing 
coffee,  and  sent  to  the  work-house  therefor. 

Appeal  from  circuit  court,  Fayette 
county. 

"To  be  offlcially  reported." 

Prosecntion  against  David  Burdettefor 
larceny.  From  a  judgment. on  conviction 
be  appeals.    Affirined. 

George  C.  Wehb,  for  appellant.  W.  J. 
Headtick  and  Reid  Rogers,  for  tbe  Com- 
monwealth. 

LiBwis,  J.  Tbe  only  ground  relied  on 
for  reversal  of  judgment  against  appel- 
lant, indicted  and  convicted  for  the  crime 
of  larceny,  is  that  tbe  commonwpaith's 
attorney  was  permitted  to  ask,  and  he 
was  required   to   answer,  the  following 


questions  on  croBS-examinatlon  of  himself 
as  a  witness  in  his  own  behalf:  (I) 
Whether  he  had  ever  before  been  convict- 
ed of  stealing;  (2)  whether  he  had  been 
arrested  for  breaking  Into  a  house  and 
stealing  coflee,  and  sent  to  the  work- 
house tberetor.  It  has  been  settled  by 
this  court  that  when  a  defendant  in  a 
criminal  prosecution  voluntarily  becomes  a 
witness  in  his  own  behalf  he  U  to  be  treat- 
ed in  the  same  way  as  any  other  witness, 
and  his  testimony  subjected  to  the  same 
test  by  cross-examination.  Impeachment, 
or  otherwise  as  is  tbe  testimony  of  another 
called  as  a  witness.  It  is,  however,  a  rule 
without  exception  that  a  witness  cannot 
be  compelled,  to  answer  any  question  that 
would  tend  to  expose  blm  to  any  kind  of 
punishment  or  to  a  criminal  charge.  But 
whether  a  witness  can  be  compelled  to 
make  answer  to  a  question  having  a  di>- 
rect  tendency  to  degrade  bis  character 
seems,  according  to  Greenleaf  on  Evi- 
denc««( section  450,  vol.  1,)  not  to  have 
been  perfectly  settled  by  authority; 
though  in  section  460  it  is  said  to  be  "gen- 
erally conceded  that  when  the  answer 
which  the  witness  may  give  will  not  di- 
rectly and  certainly  show  his  infamy,  but 
will  only  tend  to  disgrace  blm,  he  may  he 
compelled  to  answer."  It  seems  to  us, 
however,  that,  whether  looking  to  tbe 
rights  and  Interest  of  tbe  witness,  or  as- 
certainment of  truth,  he  would  be  less 
likely  to  suffer  injustice  or  injury,  and  his 
credibility  more  certainly  determined,  by 
showing  tbe  existing  fact  of  bis  infamy, 
than  by  clouding  his  character  with  sus- 
picion probably  unfounded.  In  the  same 
section  it  is  said  there  does  not  seem  to  he 
any  good  reason  why  a  witness  should  be 
privileged  from  answering  a  question 
touching  bis  present  situation,  employ- 
ment, or  associates,  if  they  are  of  his  own 
choice, — as,  for  example,  in  what  bouse  or 
family  he  resides,  what  is  bis  ordinary  oc- 
cupation, and  whether  be  is  intimately  ac- 
quainted and  conversant  with  certain 
persons,  and  the  like;  for,  although  these 
may  disgrace  him,  his  position  is  one  of 
his  own  seeking.  And  in  section  459  it  Is 
said  that  when  the  inquiry  relates  to 
transactions  comparatively  recent,  bear- 
ing directly  upon  tbe  present  character 
and  moral  principles  of  tbe  witness,  and 
therefore  essential  to  the  due  estimation 
of  his  testimony  by  the  Jury,  learned 
judges  have  of  late  been  disposed  to  allow 
it.  Nevertheless  the  proposition  is  stated 
in  section  457  without  quaiincation  tbat 
when  the  question  Involves  the  tact  of  a 
previous  conviction  it  ought  not  to  be 
asked.  But  tbe  only  reason  given  In  that 
connection  tor  the  rule  is  that  there  is 
higher  and  better  evidence  of  such  fact 
that  ougbt  to  be  offered,  which  reason.  It 
seems  to  us,  is  rather  technical  than  sub- 
stantial, for  certainly  previous  conviction 
for  a  crime  could  not  be  more  safely  and 
satisfactorily  shown  by  record  evidence 
than  by  admission  of  tbe  person  himself 
who  was  convicted.  In  tact  there  is  no 
more  reason  for  excluding  a  question  to  a 
witness  on  cross-examination,  answer  to 
which  would  show  bis  previous  conviction 
of  crime,  than  Interrogation  of  bini  in  ref- 
erence to  any  other  past   transaction  o' 
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an  Inrnmmn  or  degrndlng  character. 
After  all,  the  object  of  testimony  Is  to 
elicit  the  whole  troth  as  to  an  laeue  In- 
volTed,  and  every  reaeonable  test  afauuld 
be  applied  that  will  enable  thnjury  to  fix 
a  proper  eatlinate  npuo  the  credit  of  a 
witness,  arid  It  should  be  applied  as  well 
to  M  defendant  in  a  crini'tnal  proeeention, 
who  voluntarily  teetlfies  in  bis  own  be- 
bair,  aa  another  person;  otherwise  in 
many  cases  there  would  be  andne  credence 
Kiven  to  testimony  not  entitled  to  credit. 
Oor  constitution  provides  that  a  per:jon 
cannot  be  compelled  to  ^ve  evidence 
against  himself,  but  that  applies  to  a 
pending  prosecution,  or  to  evidence  that 
might  expose  him  to  punishtuent  or  to  a 
criminal  charge;  and  manifestly  neither 
the  law  nor  public  policy  requires  any 
other  restriction  in  the  application  of  nec- 
essary tests  of  the  credibility  or  truthful- 
ness of  his  testimony.  And  snch  is  tlie 
present  tendency  of  ijeclslons  on  that  BUb> 
Jeet,  for  Wharton  says:  "In  this  country 
there  has  been  some  hesitation  in  permit- 
ting a  question,  the  answer  to  which  not 
merely  implies  disgrace,  but  toncttes  on 
matters  of  record;  but  the  tendency  now 
la,  if  the  quostion  be  asked  for  the  purpose 
of  honestly  discrediting  the  witness,  to  re- 
quire an  answer."  Whart.  Crim.  Ev.  474. 
In  State  v.  Pfetferle,  36  Kan.  9U,  12  Pac. 
Rep.  4<)8,  the  question  Involved  in  this  case 
was  well  considered,  and  the  conclusion 
arrived  at  that,  according  to  tendency  of 
modern  anthnritles,  extensively  cited,  aa 
well  as  upon  principle,  for  the  purpose  of 
impairing  his  credibility  a  witness  may 
be  cross-examined  as  to  specific  facts 
tending  to  disgrace  or  degrade  him,  al- 
though such  facts  are  irrelevant  and  col- 
lateral to  the  main  Issue;  and  we  see  no 
good  reason  whatever  why  sucti  test  may 
not  In  a  proper  and  pertinent  manner,  and 
under  the  control  of  the  court,  be  applied. 
Judgment  afBrmed. 


CoFFMAN  T.  Louisville  &  N.  R.  Co. 
(Coicrt  of  Appeals  of  Kentuokv.    Maioh  10, 1893. ) 
liMOBT  TO  Railroad  Employe — ITiiolige:<ce  of 

FORIKAN — EviDEIfCB. 

Where  the  foreman  over  plaintiff  and  other 
railroad  bands  ordered  them  to  throw  down  a  rail 
that  tb^  were  lifting,  and  plaintiff,  aa  be  testi- 
fied, not  being  ready  to  put  it  down,  was  injured 
vrtien  it  was  dropped  by  tbe  men  at  the  other  end, 
the  railroad  company  was  not  liable  for  such  in- 
juries, as  they  were  not  due  to  any  negliRence 
on  the  foreman's  part,  but  resulted  from  eitber 
plaintiff's  disobedience  of  the  order  or  tbe  care- 
lessness of  bis  fellow  servants  In  dropping  the 
rail  too  soon. 

Appeal  from  circuit  court,  Hardin 
county. 

"  Not  to  be  offldally  reported." 

Action  by  John  H.  Coffinan  against  tbe 
Louisville  &  Nashville  Railroad  Company 
to  recover  damages  tor  injuries  sustained 
while  In  Its  employ.  From  a  Judgment 
for  defendant,  plaintiffappeala.    Affirmed. 

W.  S.  Cbelp  and  Hobson  &  O'Meam,  for 
appellant.     Wilson  £  Up rlgff,  tur  appellee. 

Brnnbtt.  J.  It  appears  that  the  appel- 
lant was  employed  by  the  appellee  to 
assist  in  packing  railroad  rails  for  the 
purpose  ol  laying  on  the  railroad  track, 


and  that  the  appellimt,  as  wen  as  the 
other  hands  empi^iyed  In  the  same  busi- 
oesH,  was  under  the  control  of  a  section 
boss,  nanwd  Davla,  at  the  time  of  the 
injury  eomplalnad  of.  The  appellant 
alleges  that  while  the  hands  were  packing 
a  rail  for  tbe  pari>ose  of  laying  it  on  tlie 
track,  be,  with  some  of  the  hands,  hav- 
ing hold  of  the  rear  end  of  the  rati,  the 
section  boss,  Davts,  before  the  rear  end  of 
tbe  rail  bad  been  taken  to  the   proper 

glaee  for  laying  it  an-  the  track,  and  before 
e  and  the  other  hands  were  r^ady  to 
throw  down  the  rail,  gave  orders  to 
throw  tbe  rail  down,  which  tha  bands 
having  hold  of  tbe  tt-oot  end  of  tbe 
rail  did,  which  caused  tbe  r«nr  end  to 
jar  out  of  the  appellant's  and  tbe  others' 
bands,  and  to  fail,  and  to  catcli  the  a|)- 
pellant's  leg  between  the  falling  rail  and 
another  mil  lying  on  the  track.  For 
the  injury  thns  received  tbe  appellant  sues 
for  damages,  upon  the  ground  of  the 
willful  ami  gross  neglect  of  the  section 
boss  in  giving  the  order  too  soon.  Tbe 
court  having  instmcted  the  jury  to  Hnd 
for  the  appellee,  the  appellant  has  ap- 
pealed. Tbe  petition  does  not  allege  that 
there  were  not  hands  enough  employed  in 
packing  the  rail  to  properly  handle  it. 
The  appellant  teHtifles  that  he  heard  tbe 
section  boss  give  ordisr  to  throw  down 
the  rail,  and  it  does  not  appear  that  he 
could  not  have  done  so;  but  he  says  he 
was  not  ready  to  throw  Irdown.  Was 
the  unreadiness  because  of  the  fact  that 
the  rail  was  not  at  the  place  that  the 
appellant  thought  that  It  onght  to  be 
thrown  down?  We  cannot  tell.  But  the 
leading  fact  Is  that  tbe  sectiun  boss  had 
the  right  to  order  the  rail  to  be  thrown 
down  at  any  plA«e  that  be  might  select, 
and  when  the  appellant  was  ordered  to 
throw  It  down  it;  was  Ms  duty  to  do  so 
without  question.  AH  heconid  reqofre  of 
the  section  boss.  In  snch  case,  was  notice 
to  throw  it  down,  which  notice  he 
received,  and  wblcb  lie  conld  have  execut- 
ed, and  failure  to  do  so  was  not  tbe  fault 
of  the  section  boss.  Also  if  the  hands 
having  hold  of  tbe  front  end  threw  it  too 
soon  after  receiving  the  order,  which  was 
heard  by  the  appellant,  we  fall  to  sen 
how  such  action  by  said  hands  could  aOeet 
tbe  section  boss  with  negligence. 
Tbe  Judgment  is  aitinned. 


Scott  et  a/,  v.  Mkans  &  Russbu.  Iron 

Co.  et  tU. 
(Court  cfAppeaJ*  cfKentuOty.   Marcta  10, 18%L ) 

QraBmiO'  TiTLB— JUDOMBNT  OF  FoaBBBSION  FsaD- 
IMO  APPBAL — ^EtiDEKCE  OF  BOUNDAKT. 

1.  In  an  action  to  establish  the  boundary  be- 
tween two  tracts  of  land  plaintiffs  reoovered  a 
Judgment  in  the  trial  court,  which  was  reversed 
on  appeal.  On  the  return  of  the  cause  to  the 
lower  court  defendants  flled  a  cross-petition,  &.' 
leiring  that  plaintiffs  had  taken  possession  of  toe 

Property  under  a  writ  of  habere  fcKiaa,  issued 
uring  the  pendency  of  the  appeal,  and  askiiif 
for  a  restoration  of  the  possession.  Held  tha^ 
as  it  did  not  appear  either  tram  tba  record  or 
tite  evidence  that  there  had  been  a  delivery  of 
possession  under  tbe  writ  of  holiere/ncias  pend- 
ing the  appeal,  and  as  plaintiffs  denied  such  fact, 
tbe  court  would  presume  tliat  no  possession  was 
delivered  under  the  writ. 

2.  In  an  action  to  establish  the  boDndary  bs>- 
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tween  two  tmets  of  land  plaintiffs  olalmed  title 
by  inberitance  from  .one  S. ,  and  defendants,  who 
derived  title  from  F. ,  claimed  under  a  written 
agreement  between  F.  and  H^,  wbicb  fixed  tbe 
boundaty.  Ilrtd,  that  horn  the  teatimony  of  a 
■urveyor  and  otlietB  tbat  B.  -poloted  ont  to  Uiem 
the  comers  of  the  njiniwoBiae  Une  between  him- 
wbU  tmi  F.,  BBdtiDm  aaadbtal  in  a  deed  givM  hy 
B.,  tbe  court  was  .maaiaBted  in  finding  that  tS>« 
bonndaiy  fixed  in  Xbe  agreement  was  the  true 
one. 

Appea)  fron  circaU  eoart,  Boyd  eoonty. 

"Not  to  be  offleiolly  Teported." 

Action  by  Means  St  Btnaell  b<OB  Com- 
pany  and  otheni  against  Harvey  Scott 
and  otberR  to  qntet  title  and>efltafoli8h  a 
boQodary  liiw.  Jadgment  for  plaintltfa 
'waa  rerecaed  na  appeal.  Defends nts  filed 
a  croBB  petition  "to  reoorer  poaaession. 
Jadgoient  for  plalntlfta.  OefeDdants  ap- 
peal.   Afflnued. 

£.  6'.  BomctorappeilRnts.  L. T.Moore 
and  O.  N.  Brown, 'tor 'sppeWeem. 

PRTOB,  J.  TbiB  «aH0  baa  been  bin-eto- 
fore  in  tbia  conrt.  (14  S.  W.  Bep.  lUl.)  and 
was  an  aotion  iln  .equity,  as  ovighially  In- 
BtltDted.  to  galert  title,  and  establish 
boundary  between  two  tracts  of  land. 
Tbe  appellees  (plalntlfts)  recovered  lo  tbe 
first  action  as  well  as  in  tbe  present  case, 
and  this  court  leveraed  tbe  Judcmeut  be- 
cause there  was  no  averment  of  auy  (act 
In  the  petition  tbat  gave  a  court  of  equity 
Jorisdtctlan;  tbat  queatloa  bavioR  been 
raised  In  the  court  belo.w.  On  the  return 
of  tbe  cause  to  tbe  lower  court  there  was 
a  motion  fur  <a  writ  of  restitution,  tbe 
plaintiffs  statinK  tbat  a  writ  of  bHhen 
facias  issued  and  took  from  them  the  pos- 
session while  tbe  case  was  pending  In  this 
court  on  tbe  appeal.  This  motion  seems 
never  to  have  bran  disposed  of.  and  the  de- 
fendants (now  appellants,  and  who  were 
appellants  on  tbe .orlKln&I  appeal)  became 
tbe  actors  Instead  Af  tbe  appellees.  Tbey 
filed  a  petition  or  an  .answer  In  tbe  nature 
of  a  eroBS-petltion,  laUc^Ing  title  in  tfaem- 
selves,  settlBg  forth  tbe  derivation  of  ti- 
tle, and  .making  the  answer  of  Richard 
Scott,  wbo  bad  died.aad  from  whom  they 
derived  tbe  land,  as  th^  maintain,  by  in- 
beritaju!e,.a  iMurt  of  their  cross-petition; 
and  also  aUeglngtbeissAsnQeof  thebfibere 
facias,  and  asking  a  restoration  of  the 
possession.. and  .taafcing  George  N.  Brown 
a  defendant,  averclng  tbat  be  had  pur- 
chased of  tbeplaintlfls  a  part  of  the  land 
in  dispute.  Tbe  apfMllees  filed  an  answer 
to  tbis.cross-petltloo,  ailei^ing  actual  pos- 
session aJl  the  while  ia  themselves,  as  wall 
as  a  perfect  title,  and  also  denying  tbat 
any  possession  had  been  taken  or  deliv- 
ered to  ttaem  under  any  writ  of  bubera 
taciAB.  Tbe  record  is  silent  as  to  any  de- 
livery of  possessiau  nnder  this  writ,  and 
tbe  court  miwt  therefore  assume  that  no 
possebsloo  W4is.dellvered  nnder  it,  as  that 
fact  is  denied  by  .the  appeUsea,  and  no  evi- 
dence in  any  way  tbat  the  Judgment  below 
was  enforced  daring  tbe  pendency  of  tbe 
original  appeal.  On  tbe  pleadings  as  now 
presented  tbe  case  involves  tbe  question 
of  title  and  possession,  and  this,  of  course, 
is  to  be  determined  by  tbe  boundary  line 
between  tbe  two  trnrts.  The  heirs  of 
Kicbard  Scott  were  the  original  ilpfend- 
anta,bat  made  themselves  plaintiffs  by  the 


amended  answer  and  croas^etitlon ;  and 
the  Iron  company  is  now  the  defendant 
and  the  appellee.  Tbe  chancellor  decided 
In  both  Instances  adversely  to  the  appel- 
lants, and,  we  think,  correctly.  Tbe  title 
nnder  which  tbe  iron  company  claims  la 
deducible  from  the  commonwealth;  and 
Blchard  Scott,  nndo-  whom  these  appel- 
lants claim,  and  one  Patterson,  from 
whom  the  appellee  derives  title,  entered 
Into  a  written  agreement  in  reference  to 
an  exchange  of  lands  between  tbera,  and 
fixed  the  boundary.  The  proceeslonera 
wbo  marked  or  established  the  lines  of  the 
Clinton  lands  testify  In  this  case,  and  state 
that  Rlcbard  Scott,  under  whom  these  ap- 
pellants claim,  pointed  ont  to  tbem  tbe 
corners  of  the  compromise  line  made  b«»- 
tween  blmaelf  and  Patterson.  The  same 
fact  Is  testified  to  by  Jones  and  his  sur- 
veyor; and  the  deed  from  Scott  to  bia 
daughters,  added  to  this  testimony, leaves 
but  little  doubt  as  to  the  true  boundary. 
If  not,  the  proof  is  then  conflicting  as  to 
tbe  boundary  and  the  possession,  with 
tbe  weight  of  tbe  testimony  for  the  ap- 
pellees. The  judgment  below  was  proper, 
and  must  be  affirmed. 


Collins  t.  Park  et  aJ. 

(Court  cf  Appeals  tif  Kentucky.    March  10, 1899. ) 

VaVUB— EXVORCEVMIT  OF  VSNDOR'S  LlEN  — SPB- 
CIFIO  PbBPOBMANCB  —  JUBISDICnON  —  PlBADIHS 
— TiTLB  TO  LaHD— VaIIDITT  OF  COUTRAOT. 

1.  Civil  Code,  S  83,  subd.  8,  provides  that  ac- 
tions for  tbe  sale  of  real  property,  under  a  mort- 
gage lien  or  otber  incumbrance,  must  be  broagbt 
in  tbe  county  in  which  the  land  is  situated ;  and 
section  876  provides  that,  "In  an  aotion  to  enforce 
a  mortgage  or  other  lien,  judgment  may  be  ren- 
dered for  the  sale  of  the  property,  and  for  tbe 
recovery  of  tbe  debt  against  defendant  person- 
ally. "  Held,  that  in  an  action  for  the  speciQo 
performance  of  a  oontrsct  of  sale,  and  for  the 
enforcement  of  tbe  vendor's  lien  by  sale  of  Qia 
land,  the  court  at  the  county  in  which  ttie  land 
was  situated  had  Jnrisdictlon,  not  only  to  enloroa 
ttie  performance  of  the  oontrsct,  but  also  to  ren- 
der a  personal  Judgment  against  defendant 
though  he  was  not  a  resident  of  nor  summoned 
In  such  county :  as  section  79,  providing  that  do 
judgment  shall  be  rendered  against  a  defendant 
unless  the  aotion  is  brought  in  the  county  la 
which  lie  resides  or  is  snmmoned,  applies  only  (a 
transitory  actions,  and  does  not  oonfllotwilik  aee- 
tion87e. 

2.  Where,  in  an  aotion  tot  the  apeclilo  per- 
formance of  a  oontraot  for  the  sale  of  land,  the 
answer  of  the  vendee  stated,  in  general  terms, 
tbat  all  the  land  sold  was  not  included  in  the 
deed  tendered  by  the  vendors,  bat  neither  tn- 
dioated  tbe  quantity  of  land  lacking,  nor  poinied 
out  any  partioular  defects  in  tlis  vendee's  titlCL 
Bzonpt  in  respect  to  the  anthentioatioii  of  a  dead 
to  the  vendors,  and  the  iDSbility  of  the  wife  of 
one  of  tbe  vendors  to  relinquiah  her  dower -right, 
a  demurrer  to  the  answer  was  properly  sustained. 

8.  The  vendor  of  certain  land  bad  purchased 
it  at  a  judgment  sale,  and  the  sale  bad  been  con- 
lirmed,  and  a  deed  ordered  by  tbe  court  before 
the  vendor  entered  into  luco  oontract.  field, 
Uiat  the  failure  of  the  oonunissioner  of  the  oeort 
to  execute  the  deed  to  the  vendor  before  the  ex- 
ecution Iw  him  of  a  deed  to  his  vendee  was  oat 
such  a  defect  in  the  vendor's  title  as  would 
avoid  the  contract. 

4.  A  oontraot  for  the  sale  of  land  entered  in- 
to Maroh  1,  1890,  tized  no  time  tor  the  vendors  t« 
make  the  oonvejrance,  but  provided  that  tbe  first 
payment  should  be  due  on  tlie  execution  and  de- 
livery of  tbe  deed,  and  that  "the  Dartiea  ottha 
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first  part  are  to  be  allowed  to  retain  potsesslon 
of  the  hoaae  and  to  feed  their  stock  on  the  lands 
till  Jane  1, 1880.  With  this  ezoepUon,  the  party 
of  the  aeoond  part  Is  to  have  possession  when  the 
desd .  is  made. "  Seld,  that  the  vendors  could 
comply  with  their  undertaking  hy  making  and 
tendering  a  deed  on  or  before  June  1,  1890. 

5.  At  the  time  of  making  such  contract,  the 
wife  of  one  of  the  vendora  was  incapable,  by 
reason  of  her  miaorlty,  of  relinqnishinR  her 
dower-right;  but  by  Aot  April  8S,  1880,  she  was 
empowered  to  act  with  her  nusband  in  uonveying 
the  land  in  question  as  though  she  was  a  married 
woman  over  21  yeara  of  age.  Held,  that  the  act 
was  valid,  and  that,  as  the  vendors  were  able  to 
convey  a  good  title  at  the  time  the  contract  was 
to  be  performed,  and  tendered  a  deed,  the  con- 
tract should  be  enforced,  thoogfa  it  could  not 
have  been  performed  at  the  date  of  the  sale. 

Appeal  from  court  o(  common  pleas, 
EatlU  county. 

"  To  be  officially  reported. " 

Action  by  J.  M.  Park  and  W.  F.  Park 
against  J.  S.  CoUlna  tor  specific  perform- 
ance of  a  contract  fur  the  sale  of  land,  and 
(or  the  enforcement  of  their  lien  as  ven- 
dors, by  a  sale  of  the  land.  Judgment  tor 
plaintiffs.    Defendant  appeals.    Afllrmed. 

Umltb  A  Moberljr,  John  Bennett,  and 
Crouke  <£  Cobb,  for  appellant.  WUJlam 
Lindsay,  R^jbert  RlddM,  and  Hugh  Rid- 
dell,  tor  appellees. 

Lrwis,  J.  March  1, 1890,  the  following 
contract  was  mader  "This  writing  be- 
tween J.  M.  Park  and  W.  F.  Park  of  first 
part,  and  .1.  8.  Collins  of  second  part, 
wltnessetb:  That  first  parties  have  sold 
to  second  party  the  Harry  Moore  farm 
just  euHt  of  Irvine,  in  the  county  of  Estill, 
cuntalDlng  460  acres,  more  or  less,  to- 
gntner  with  all  improvements  thereon,  for 
the  consideration  of  $80,000,  one  dollar 
cash  In  band  paid,  the  receipt  of  whicb  is 
hereby  acknowledged:  one-half  the  re- 
mainder when  the  deed  is  made;  and  the 
balance  in  equal  annual  installments  of 
one  and  two  years,  together  with  six  per 
cent,  interest;  and  a  lien  retained;  and 
agree  to  make  him  a  deed  In  fee-simple, 
with  general  warranty  thereof,  the  pur- 
chaser to  have  a  reasonable  time  to  ex- 
amine the  title.  The  parties  of  (init  part 
are  to  be  allowed  to  retain  possession  of 
the  house,  and  to  feed  their  stock  on  the 
lands  until  June  1, 1890.  With  these  ex- 
ceptions, the  party  of  the  second  party  is 
to  have  possession  when  the  deed  Is  made. 
It  is  understood  that  first  parties  have 
heretofore  made  contract  with  R.,  N.,  I.  St 
B.  Railroad  Company  for  the  right  of 
way,  whicb  la  hereby  transferred  to  sec- 
ond party,  and  is  to  be  assumed  by  him ; 
parties  of  first  part  to  be  released  from  all 
liability  therefor."  July  7,  1890,  the  ven- 
dors instituted  this  action  In  Estill  circuit 
court,  praying  Judgment  tor  specific  exe- 
cution of  the  contract;  lor  91&.0U0,  with 
Interest  from  June  1, 1890,  until  paid,  sub- 
ject to  credit  of  $2,000  as  of  July  4, 1890; 
and  for  enforcement  of  their  Hen  by  aale  of 
the  land  to  pay  their  debt.  It  was  stated 
In  tbe  petition  that  plaintiffs  bad  a  good 
title  to  the  land,  and,  before  commencing 
tbe  action,  they  had  duly  executed,  ac- 
knowledged, and  tendered  to  defendant  a 
deed  therefor,  and  also  possession,  nei- 
ther of  whicb  he  acct^pted.  Filed  with  and 
as  part  of  tbe  petition  were.  In  addition 


to  the  deed  from  plaintiffs  to  defendant, 
copies  of  deeds  made  to  the  plaintiffs  by 
their  Immediate  vendors,  whose  title  to 
one  parcel  of  the  land  was,  bowever,  con- 
veyed by  commissioner  of  court.  At  De- 
cember term  of  court  defendant  appeared, 
and  filed  both  a  general  demurrer  to  the 
petition  and  demurrer  to  the  Jarlsdlctlon 
of  the  court,  both  of  which  were  over- 
ruled. He  then  filed  answer,  a  demnrrer 
to  all  of  which  was  sastained,  except  par- 
agraph 6,  wbersin  it  was'  alleged  that  at 
time  of  the  contract  tbe  wife  of  tbe  plain- 
tiff W.F.  Park  was  underage,  and  bad  not 
norcould  rellnqnisb  her  dower-right  In  the 
land.  At  tbe  same  term  an  amended  an- 
swer was  offered,  bnt  neither  It,  nor  an  an- 
swer tendered  at  June  term,  1891,  to 
amended  petition  of  plaintiffs,  was  per- 
mitted to  be  Bled.  And  at  that  term  the 
action  was  submitted,  and  Judgment  ren- 
dered for  execution  of  tbe  contract  sued 
on,  that  plaintiffs  have  a  Hen  on  the  land 
for  the  sum  of  $15,000,  and  interest  from 
June  1, 1891,  subject  to  a  credit  of  $2,000 
as  of  July  4,  1890;  also  for  two  deferred 
payments  of  $7,600each  and  interest;  and 
that  so  much  of  the  land  as  necessary  to 
Satisfy  tbe  first-mentioned  sam,  for  which 
personal  Judgment  was  then  rendered,  be 
sold  for  that  purpose.  It  being  recited  that 
the  land  was  susceptible  of  division.  The 
various  grounds  of  defense  made  by  de- 
mnrrer and  answers  will  be  referred  to  and 
considered  In  order. 

1.  Subsection  8,  S  ^i  Civil  Codet  pro- 
vides that  actions  for  the  sale  of  real  proi>- 
erty  under  a  mortgage  lien  or  other  in- 
cnrabrance  or  charge,  except  for  debt  of 
a  decedent,  must  be  brought  in  tbe  county 
in  which  the  subject  of  action,  or  some 
part  thereof,  is  situated.  Therefore,  as 
the  land  which  is  tbe  subject  of  the  action 
is  situated  In  Estill  county,  no  other  than 
the  Estill  circuit  coart  could  have  ren- 
dered Judgment  for  sale  of  It  nnder  Hen  for 
purchase  money,  as  prayed  for  in  tbe  pe- 
tition; and  having  exclusive  Jurisdiction 
for  that  purpose,  which,  bowever,  could 
not  be  intelligibly  or  equitably  exercised 
without  affording  a  defendant  an  oppor- 
tunity to  be  heard,  it  would  seem  to  fol- 
low the  court  did  have  Jurisdiction  to  ren- 
der personal  Judgment  for  tbe  snionnt  of 
purchase  money  found  due,  notwithstand- 
ing ho  was  not  a  resident  of  nor  sum- 
moned in  Estill  county.  And  we  think 
section  376  was  intended  to  apply  to  such 
case  as  this.  It  Is  as  follows:  "In  an  ac- 
tion to  enforce  a  mortgage  or  other  lien. 
Judgment  may  be  rendered  for  sain  of  tbe 
property  and  for  recovery  of  the  debt 
against  the  defendant  personally."  It  Is 
true  section  78  provides  tbat  an  action 
not  re<4ulred  by  previous  sections  to  be 
brought  In  some  other  county  may  be 
brought  in  any  county  in  which  the  de- 
fendant in  the  action  resides  or  is  sum- 
moned; and  section  79,  in  substance,  pro- 
vides that  no  Judgment  shall  be  rendered 
against  a  defendant  In  such  actions,  un- 
less it  Is  so  brought.  But  those  sections 
apply  to  a  transitory  action,  tbe  cause  of 
which  Is  diRtlnct,  and  not  necewarlly  con- 
nected with  any  other  subject  or  cause  ot 
actlgn;  and  uo  not  conflict  with  section 
876.  which  authorises,  without  ouallflca- 
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tlon.aperaoDalJadKuientagalnBta  detend- 
ant  In  every  antlon  to  eotorce  a  mort- 
(Case  ur  other  lien  by  sale  of  property  to 
satisfy  tiiedobt ;  the  section,  not  however, 
applyinK,  ofconrse,  to  non-resident  defend* 
ants.  In  onr  opinion,  the  court  had  Jarla- 
diction  tu  render  a  personal  Judgment, 
as  well  as  to  enforce  perforuiance  of  the 
contract,  and  the  demurrer  was  properly 
overruled. 

2.  It  appears  that  the  laud  sold,  de- 
Hcribed  iu  the  contract  us  the  "Harry 
Moore  Farm,"  was  under  Judgment  of 
coart  In  an  action  to  settle  the  estate  of 
Moore,  the  original  owner,  divided  and 
Bold  In  two  parcels,  one  of  them  compris- 
ing 250  acres,  purchased  by  J.  A.  Harris, 
and  the  other  188  acres,  purchased  by  the 
plaintiffs.  Harris  had  received  a  commis- 
Bioner's  deed,  and  sold  and  conveyed  the 
parcel  of  250  acres  to  plaintiffs  prior  to  the 
Hale  to  defendant.  But  tbougb  the  sale 
of  the  other  parcel  of  183  acres  to  plaintiffs 
had  been  made  and  confirmed  by  the 
court,  and  deed  ordered  previous  to  March 
1,  1K90,  date  of  the  contract,  it  was  not 
executed  by  the  commissioner  of  court  un- 
til June  8,  1890.  It  is  stated,  In  general 
terms  in  the  answers,  that  all  the  land 
sold  Is  not  included  in  the  deed  from  plain- 
tlRs  to  defendant,  but  neither  the  quantity 
lacking  nor  any  particular  alteration  in 
the  boundary  Is  Indicated.  Nor  are  any 
particular  defects  In  their  title  pointed 
oat,  except  in  respect  to  authentication  of 
the  deed  from  Harris  and  wife  to  plaintiffs, 
and  the  inability  of  the  wife  of  one  of  the 
plaintiffs  to  relinquish  her  dower-right,  as 
alleged  In  paragraph  6  of  the  answer. 
Consequently,  as  well  settled  by  this  conrt, 
the  demurrer  to  the  answer  was  properly 
sustained;  for,  as  said  in  Logan  v.  Bull, 
78  Ky.  107:  ^lu  order  to  entitle  a  vendee 
to  demand  an  exhibition  of  the  vendor's 
title,  be  must  allege  either  an  entire  want 
of  title,  or  point  out  the  particular  defects 
of  which  bo  complains."  The  deed  of  Har- 
rlH  and  <«ife  was  executed  and  acknowl- 
edged in  Kansas,  where  they  resided,  and 
the  certificate  of  execution  and  acknowl- 
edgment appears  tn  have  been  made  in 
tbe  manner  required  by  the  General  Stat- 
utes. We  perceive  no  defect  In  it  what- 
ever. 

It  Is  admitted  that  tbe  wife  of  one  of  tbe 
plaintiffs,  Kate  Park,  was  only  19  years  of 
age  at  date  of  their  sale  to  defendant,  and 
■he  was  consequently  then  Incapable  of 
relinqnishing  her  dower-right.  But  it 
appears  that  April  29,  1890,  an  act  was 
passed  by  tbe  general  assembly  whereby 
abe  was  so  far  relieved  of  all  disability  of 
Infancy  as  to  authorise  and  empower  her 
to  unite  with  her  husbAnd  In  conveying 
tbe  land  In  qoestlon,  as  though  she  was 
a  married  woman  over  31  years  of  age. 
If  that  act  was  valid,  no  obstacle  to  her 
fully  relinqnishing  her  dower-rlght  In  the 
land  thereafter  existed,  and  the  deed  to 
defendant  in  which  she  joined  was  as  valid 
as  If  she  had  been  over  21  years  of  age. 
We  do  not  (lercelve  upon  what  ground  It 
van  be  held  Invalid.  On  the  contrary,  ac- 
sordiase  to  repeated  declslonsof  this  conrt. 
It  was  valid  and  effectual  under  the  old 
constltullon  In  operation  when  It  was 
passed.    Tbe  rule,  as  settled  by  this  court. 


Is  that,  if  the  vendor  is  able  to  convey  a 
good  title  at  tbe  time  the  contract  Is  to 
be  performed,  and  tenden  a  deed,  tbe  con- 
tract will  be  enforced,  although  his  title 
was  defective  at  date  of  sale.  Logan  ▼. 
Bull.  And  we  see  no  reason  why  tbe 
chancellor  should  not  permit  a  vendor, 
even  after  be  commences  his  action,  to 
supply  defects  In  his  title,  so  as  to  comply 
with  bis  contract,  if  he  can  do  so  In  a  rea- 
sonable time,  provided  time  is  not  of  tbe 
essence  of  the  contract;  and  such  seems 
to  have  been  the  doctrine  of  tbe  case  of 
Dresel  ▼.  Jordan,  104  Mass.  407,  cited  with 
approval  In  Logan  v.  Bull. 

No  time  Is  fixed  in  the  contract  in  qoes- 
tlon for  plaintiffs  to  make  the  conveyance, 
and  therefore  it  must  be  treated  as  an  un- 
dertaking by  them  to  do  so  wltbin  a  rea- 
sonable time.  What,  then,  according  to 
the  contract,  was  a  reasonable  time? 
Following  a  provision  In  the  contract 
that  the  purchaser  was  to  bave  a  reason- 
able time  to  examine  tbe  title  Is  this  clanse: 
"The  parties  of  the  first  part  are  to  be 
allowed  to  retain  possession  of  the  bonse, 
and  to  feed  their  stock  on  the  lands,  until 
June  1,  18i)0.  With  these  exceptions,  tbe 
party  of  the  second  part  In  to  bave  pos- 
session when  the  deed  is  made."  It  had 
betin  in  a  previous  part  of  tbe  contract 
provided  that  the  first  payment  of  $16,001) 
was  not  to  be  made  until  execution  and 
delivery  of  the  deed ;  hence  the  stipulation 
that  poBseBslon  was  to  be  given  prior  to 
June  Ist,  In  case  tbe  deed  was  made,  and 
as  a  consequence  the  first  payment  be- 
came due  before  that  time.  It  therefore 
seems  to  us  a  fair  inference  the  parties  to 
tbe  contract  contemplated  June  1,  1890, 
as  a  time  on  or  before  which  a  good  title 
might  be  made  and  tendered  in  compli- 
ance of  the  vendor's  undertaking. 

There  does  not  seem  to  ua  any  defect  of 
title  existed  on  that  day,  except  the  com- 
missioner of  conrt  bad  not  then,  nor  did 
until  June  8,  1890,  execute  the  deed  to 
plaintiffs.  But  in  view  of  the  fact  they 
had  been  previously  adjudged  entitled  to 
such  conveyance,  and  It  only  awaited  per- 
formance of  a  mere  minlHterial  act  by  an 
ofllcer  of  court,  it  would  be  extremely 
technical  and  nnreasonable  to  decide  such 
a  defect  of  title  existed  on  that  account 
as  should  avoid  and  nullify  the  entire  con- 
tract. In  our  opinion,  plaintiffs,  within  a 
reasonable  time,  did  bave  and  convey  to 
defendant  a  good  title  to  the  land;  and 
consequently  it  is  not  necessary  to  con- 
eider  tbe  matters  pleaded  by  defendant  In 
avoidance  of  the  contract,  or  as  cause  of 
counter-claim,  by  reason  of  plaintiffs' al- 
leged failnre  to  make  and  tender  convey- 
ance of  a  good  title  wltbin  the  time  the^ 
undertook  to  do  so.    Jadgment  affirmed 


Kreiokb  et  ah  t.  Sbno. 

(Court  0/  Appeals  q/  Kentucky.    Karoh  10, 1899. ) 
KicovsBT  OF  Land— TiTLs— Effbot  of  iiAinc- 

BUFTCT  FlIOOBBDIKOa. 

An  order  of  a  bankrupt  court,  permitting 
creditors  to  witbdraw  their  olaitm  and  ane  at 
law  or  in  equity,  because  of  the  bankrapVs  un- 
reasonable delay  in  obtaining  his  discharge,  does 
not  reinvest  the  bankrupt  with  title  to  land  con- 
veyed to  an  assignee^  and  enable  Um  to  raoovei 
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ittnm-m  OMdHor  In  poBBenlao,  irfaere  it  does 
not  appear  that  tba  banlcruptcy  pnxsaediqgB  have 
been  diamiRsed,  or  that  there  has  been  any  res- 
toration of  title  to  the  property  assigned. 

Appeal  trotn  Louisville  law  and  equity 
court. 

"Not  to  be  oHlcIally  reported." 

Action  to  recover  poaBeaslon  of  land  l>7 
George  K.  Seng  aiiraiiMt  Jacob  Krei^nr 
and  another.  From  a  jadgnient  (or  plain- 
tiff, defendants  appeal.    Reversed. 

Lnne  A  Burnett,  for  appellants.  A,  T. 
Kendall  and  Andnw  A.  U»ggnn,tor  ap- 
pellee. 

Phtor,  J.  In  tbia  action  the  appellee 
recovered  below  the  lot  of  groand  in  con- 
troversy from  tbe  appellants,  and  the  sole 
qnestlon  presented  brre  is,  had  the  appel- 
lee snch  title  t«i  this  realty  as  aathoriied 
tbe  recovery?  We  shall  assomethe  lien 
'debt  to  Kreiger  has  been  satlsfliHl,  and,  if 
the  title  is  in  Qeorge  K.  Seng,  tbe  Judg- 
ment should  t>e  afllrmed.  Krelger  had  a 
tien  on  this  lot  for  aboat  9i>600,  and  was 
to  rent  It  out  until  fals  lien  was  satisfied 
by  the  rents.  It  Is  claimed  that  the  rents 
paid  off  tbe  lien,  and  that  Seug  is  entitled 
to  the  poBsessloD.  Alter  thiei  arrangement 
as  to  the  mode  of  satisfy  log  tbe  lien  had 
been  made,  tbe  appellee  became  a  bank- 
rupt, and  on  bis  petition  was  so  adjudged, 
but  no  discbarge  given  him  from  the  pay- 
ment of  his  debts.  H.  8.  Irwin  was  made 
biB  assignee  In  the  mode  required  by  tlie 
bankrupt  law  then  in  force,  and  all  of  the 
estate,  real  and  personal,  of  the  bankrupt 
was  conveyed  to  the  assignee.  This 
was  in  1H77.  No  assets  seem  to  have  been 
realised  by  tbe  assignee  for  creditors,  anil 
tbe  register  notified  tbe  assignee  that  he 
would  take  no  further  steps  in  the  mutter 
nntil  bia  fees  were  secnred  or  paid ;  and 
on  the  13th  of  June,  1877,  there  was  an 
order  made  In  the  bankrupt  court  reciting 
that,  as  the  bankrupt  had  unreasonably 
delayed  in  the  effort  to  obtain  his  dis- 
charge, his  creditors  were  at  liberty  to 
proceed  against  him  at  law  or  equity,  and 
could  withdraw  their  claims  for  that  pur- 
pose. What  steps  tbe  creOltors  took  after 
this  order  was  entered  does  not  appear, 
but  there  Is  nothing  showing  the  assignee 
was  ever  divested  of  title,  and,  so  far  as 
appears  from  this  record,  be  still  holds  the 
estate  for  creditors.  Tbe  creditors  have 
not  been  paid,  and  no  dismissal  of  tbe 
bankruptcy  proceeding  appears,  or  the 
reetora tlon  of  title  In  any  way.  The  fact 
that  tbe  court  in  bankruptcy  allowed  tbe 
creditors  to  sue  did  not  reinvest  the  ap- 
pellee with  title,  but  bis  unreasonable  de- 
lay in  prosecuting  hfs  petition  and  obtain- 
ing bis  discharge  gave  to  the  court,  by 
Virtue  of  the  bankrupt  law,  the  right  tu 
say  to  creditors,  "You  may  withdraw 
your  claims,  and  sue  tbe  bankrupt  In  the 
state  courts,  if  you  desire. "  It  Is  well  set- 
tled that  tbe  adjudicHtlon  and  assign- 
ment to  the  ai^aignee  of  the  bankrupt 
estate  passes  all  title  out  of  bim.  Robin- 
son V.  Denny,  fit  Ala.  492;  Saunders  v. 
Mitchell,  61  Miss.  321;  Trimble  v.  Wood- 
head,  102  U.  S.  647.  As  we  And  nuthlog 
before  us  showing  title  In  the  appellee,  tbe 
Judgment  below  is  reversed.  It  Is  not 
necessary  for  us  to  determine  that  tbe 


Oebt  doe  KretgeT'lias  been  dlaebanted,  or 

that  neitber  the  ereditora  of  SeoK  nor  bis 
'assignee  can  now  maintain  an  action  for 
tbe  recovery  of  this  property.  Tbetie  qnea- 
tloas  are  not  necessary  to  be  conaiderad, 
nor  are  the  parties  interested  beloi*  this 
oourt.  All  we  do  adjudge  is  that  no  eanw 
of  action  ia  in  the  appellee,  and  tba  indg- 
ment  la  therefore  reversed,  with  directions 
to  dismiss  tbe  case  wiihoat  prejudiea. 


Bbomlbt  et  at.  v.  McCall'b  Adu'x. 
(Oourt  itfAppeailtM  of  Kentudhu.   March  IS,  UBSL) 

FoaoiBLB  Dbtaiksb— liiBx— AppoixmasTT  or 
RBcnvsB. 
By  Civil  Code,  $  998,  it  a  party  to  an  aotlaa 
"shows  that  lie  has,  or  pnrobably  baa,  a  right  to  a 
lien  npou  or  an  interest  ia  any  property,  •  •  • 
the  right  to  whidh  ia  involved  in  tbe  action,'  and 
that  tbe  property  is  in  danger  of  being  injured, 
tbe  coart  may,  on  motion  of  tbe  party,  appoint  a 
receiver  to  take  charge  thereof  during  the  peod- 
ency  of  the  action.  Held,  in  an  action  for  forci- 
ble detainer,  where  defendants  claimed  the  land 
as  a  bdmestead,  and  it  appeared  that  plaintiff 
had  a  lien  thereon,  that  tlie  court,  am  plaintiPt 
motion,  properly  appointed  a  receiver  to  take 
charge  ol  the  laud  and  rest  it  out. 

Appeal  from  circuit  coort,  Boyd  county. 

"Not  to  be  officially  reported." 

Action  by  K.  B.McCall's  ndmlniatratriz 
against  John  B.  Bromley  and  others  for 
forcible  detainer.  From  the  order  of  tbe 
court  l)eIow  appointing  a  receiver  to  take 
charge  of  tbe  land  defendants  appeal.  At- 
flrmed. 

K.  C.  Bttrns,  for  appella  n  ts.  T.  R.  Brown, 
for  appellee. 

Bennctt,  J.  Tbe  appellants  allege  that 
C.  Prltctaard  bought  cbelrbomeatead  atex- 
ecution  sale  in  trust  for  them;  that  tiiere- 
after  R.  B.  McCall,  with  notice  of  tbe  trust, 
purcbased  the  equity  of  redemption  in  tbe 
land ;  that  thereafter  the  appellant  John 
B.  Bromley  conveyed  the  land  by  deed  to 
McCalI,wlth  tbe  understanding  that  John 
B.  Bromley  was  to  assign  to  MeCall  socfa 
part  of  tbe  Insurance  on  tbe  property  as 
would  further  secure  the  payment  of  Bfe- 
Call's  purcbase  money;  and,  beeddea,  be 
was  to  make  certain  payments,  and  retain 
tbe  land,  etc.  The  appellants  aay  that  tbe 
land  Is  worth  $3,000.  The  allegations  alao 
show  that  the  appellees  have  a  lien  upon 
the  land  for  $1,360,  or  thereabouts;  and  If 
It  be  trnethat  they  are  entitled  to  a  home- 
stead In  said  land,  as  agaiaet  tbe  debt, 
they  show  that  the  remainder  of  tbe  land 
is  subject  to  the  appellee  lien.  By  ser- 
tlon  2»8  of  the  Civil  Code,  If  a  party  to 
an  action  shows  that  he  has,  or  probably 
has,  a  right  to  a  lien  upon  or  an  Interest 
in  any  property  or  fund,  the  right  to  which 
is  Involved  in  the  action,  and  tbat  tbe 
property  or  fund  Is  In  danger  of  being  lost, 
removed,  or  materially  Injured,  tbe  court, 
or  Judge  thevvof  in  vacation,  apon  motion 
ot  the  party,  may  appoint  a  receiver  to 
take  charge  of  tbe  property,  etc.,  daring 
the  pendency  of  the  action.  The  court  ap- 
pointed a  receiver  to  take  charge  of  aald 
property,  and  rent  it  out ;  t>ut  giving  tbe 
appellants  tbe  preference  as  renters,  pro- 
vided they  would  execute  bond  tor  tie 
rent,  and,  upon  their  failure  to  execute  the 
bond,  the  court  gave  the  appellee  the  pref- 
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erenee,  provided  bIm  wovid  execnte  the 
bond,  etc  Ab  said,  It  is  clear  that  tbe  ap- 
pellee tiaa,  at  least,  a  lien  upon  the  prop- 
erty that  remains  After  deducting  tbe  al- 
leKed  homestead.  Therefore  tbe  action 
of  the  coart  in  reference  to  tb9  appoint- 
ment of  a  receiver  is  aflarmed. 


Walkbr  tt.Northbrx  Bank  op  Kbntdckt. 
(Court  of  Appeals  of  KentwHey.    March  18, 1893. ) 

Vbndob  asd  Vendee— Bona  Fidb  Pubchaskbs 
— Unbecokdeo  Deed, 
A  debtor  to  a  baak  deposited,  as  collat- 
eral, notes  secured  by  a  mortgage  on  his  land, 
and,  the  land  having  been  sold  under  a  decree  in 
equity,  purchased  the  same,  and  had  it  conveyed 
to  the  bank  upon  a  parol  trust  to  sell  H  and  pay 
him  any  excess  over  his  indebtedness.  About  10 
years  a/terwards  the  debtor  was  adjudged  a  bank- 
rupt, and  his  entire  estate  was  oonveyed  to  an 
assignee,  said  land  being  included  in  the  sched- 
ule. Thereupon,  with  the  sanction  of  the  court, 
tbe  assignee  conveyed  the  same  to  the  bank  by  a 
quitclaim  deed,  and  it  released  all  claims  against 
the  estate,  paying,  in  addition,  a  money  consid- 
eration. Held,  that  ths  bank  acquired  an  abso- 
lute title  to  the  land,  relieved  of  the  parol  trust, 
notwithstanding  a  prior  unrecorded  dead  by  tbe 
debtor,  conveying  aU  his  rigtit  and  title  to  Che 
same  in  law  or  equity. 

Apoeal  from  chancery  court,  Kenton 
county. 

"Not  to  be  ofScially  reported." 

Bill  in  equity  by  1.  N.  Walker  against 
tbe  Northern  Bank  of  Kentucky.  From  a 
decree  tor  respondent,  complainant  ap- 
peals.   Atflmied. 

J.  6.  Garlisle  and  O'Ham  &  Bryan,  for 
appellant.  Kiehard  P.  Ernst,  Thompson 
A  Elelutrds,  and  Wm.  Lindsay,  fur  appel- 
lee. 

Pbtor,  J.  In  the  year  1R62,  Samuel  I. 
Walker,  being  indebted  to  tbe  Northern 
Bank  in  a  sum  amounting  to  nearly  f30,- 
000,  for  the  purpose  ot  securing  tbe  bank, 
deiMisitt-d  with  its  president  and  directors 
eight  notes  for  $3,142.85  each,  all  uf  which 
were  secured  by  a  mortgage  pro{)erly  ex- 
ecnted  and  recorded  on  certain  real  estate 
in  tlie  city  of  Covington,  and  now  the 
sab]ect  of  this  controversy.  In  April  of 
tbe  year  1862!,  in  an  action  in  equity  pend- 
ing in  tbe  Covington  chancery  court  under 
the  style  of  Powell  vs.  Powell,  the  object 
of  which  was  to  sell  the  land  that  bad 
been  mortgaged  to  secure  three  notes 
held  as  collateral  by  the  bank,  tbe  bank 
and  Samuel  I.  Walker  were  made  parties, 
alleging  that  Walker  was  the  owner,  and 
that  the  bank  beld  them  to  secure 
Walker'3  indebtedness  to  it.  In  1864  this 
land  was  sold  under  a  Judgment  In  tbe 
case  of  Powell  ts.  Powell,  etc.,  and  Sam- 
uel I.  Walker  became  the  purchaser,  and 
executed  bis  bonds  for  the  purchase 
money.  The  sale  to  Walker  was  con- 
firmed, and,  after  coufhrnatiiin,  it  appear- 
ing that  the  benefit  of  the  purchase  had 
been  transferrsd  by  Walker  to  tbe  bank, 
on  the  joint  motion  of  Walker  and  tbe 
bank  the  master  commissioner  was  or- 
dered to  convey  tbe  land  to  the  bank, 
and,  in  pursuance  of  that  order,  a  deed 
was  executed  to  the  bank  by  the  commis- 
sioner, approved  by  tbecourt.and  ordered 
certified  for  record.    This  was  on  the  2d 


of  Octol)er,1866.  The  bank,  asis  admitted 
by  the  pleadings,  agreed  in  parol  to  sell 
the  land,  and.  If  the  purchase  money  oli- 
talned  exceeded  the  amount  ot  Walker's 
indebtedness  to  it,  either  at  that  time  or 
by  reason  of  subsequent  loans.  Walker 
was  eu  titled  to  tbe  excess.  On  the  2Dtb 
ot  April,  1878,  Walker  (the  debtor  to  tbe 
bank)  was  adjudged  a  bankrupt  by  the 
United  States  district  court  for  the  north- 
ern district  of  Illinois,  and  the  title  to  bis 
whole  estate  vested  by  deed  in  Bohert 
JenklD<^  his  assignee.  It  appears  that  in 
the  schedule  of  property  first  made  by 
him  no  mention  was  made  of  the  property 
in  controversy,  but  on  the  18th  of  May, 
1879,  tbe  schedule  was  amended,  and  tbe 
property  embraced  In  this  amended  sched- 
ule. Walker  t>elng  indebted  to  the  bank 
and  to  Ernst  and  Stevenson  in  a  sum 
exceeding  f  300,000,  they  agreed  to  take  this 
property,  as  well  as  other  property  owned 
by  the  bankrupt,  in  discharge  of  this 
indebtednesH,  and  to  pay  to  the  assignee 
as  an  additional  consideration  tbe  sum 
of  $5)10.  Tbe  arrangement  was  entered 
into  between  the  bank,  Ernst,  and  Ste- 
venson on  the  one  side,  and  tbe  assignee, 
Jenkins,  on  the  other;  and,  having  been 
sanctioned  by  the  district  court,  the 
assignee  made  to  these  creditors,  the  hank, 
Ernst,  and  Stevenson,  or  to  one  Collins, 
as  trustee,  an  absolnto  conveyance  to 
this  real  estate.  This  deed  from  the 
assignee  in  bankruptcy  wrs  executed  on 
tbe  19th  of  June,  1882,  but  not  recorded 
until  the  2d  of  June,  188^.  In  this  manner 
the  bank  and  these  creditors  obtained  the 
title  that  is  now  claimed  to  be  in  Isaac 
N.  Walker. 

This  present  action  was  filed  by  Isaac 
N.Walker  against  the  Northern  Bank  in 
April,  1888,  In  which  he  claims  that  in  tbe 
month  of  March  of  the  year  1875  Samuel 
I.  Walker  divested  himself  of  all  title  to 
this  realty  or  its  proceeds  by  a  dped  then 
pxooiited  to  his  son,  Henry  W.  Walker; 
and  that  Henry  W.  Walker,  in  November, 
1887,  executed  to  tbe  present  appellant 
a  deed  for  this  same  land,  and  in  this 
manner  the  title  was  derived  by  the  ap- 
pellant. That,  therefore,  the  deed  from 
the  assignee  in  bankruptcy  passed  no  title 
to  the  bank  to  the  realty  or  its  proceeds, 
as  at  that  date  tbe  title  was  in  tbe  son, 
William  H.  Walker,  by  tbe  deed  ot  March 
12,  1875;  and,  in  addition,  tbe  deed  from 
the  assignee  was  obtained  by  fraud,  etc. 
The  conveyance  made  to  the  son  ot  the 
debtor  was  not  recorded  in  the  county 
clerk's  office  ot  Kenton,  where  the  land 
lies,  until  December,  1887,— a  period  ot 
more  than  12  years  after  tbe  execution. 
This  conveyance  contains  no  specific  de- 
scription ot  the  property  conveyed,  but  in 
general  terms  conveys  to  the  son  "all 
lots  or  parcels  of  lots  or  parcels  of  land 
owned  by  the  said  party  of  the  first  part 
In  the  county  of  Kenton,  state  of  Ken- 
tucky;" "all  lots  ur  parcels  of  land  owned 
by  tbe  party  of  the  first  part  in  thecounty 
of  Hamilton,  state  of  Ohio;"  "aUo  all 
lots,  pieces,  or  parcels  of  land  owned  by 
tbe  party  of  the  first  part  outside  ot  the 
county  of  Cook,  in  the  state  of  Illinois;" 
also  all  lands  owned  by  the  party  of  the 
first  part  In  tbe  state  of  Michigan,  and  In 
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the  state  of  Iowa.  Under  saeh  a  convey- 
ance, so  general  in  Its  ebsracter,  althouch 
of  record,  the  chancellor  woald  have  some 
reluctance  in  diareKardlng  the  claim  of  a 
bona  ede  purcbaaer  trom  the  oriKlnal 
xrantor,  althoagh  aobseqaent  In  date; 
and  certainly  ao  when  the  conveyance  is 
to  the  son.  The  bona  SdeB  of  the  transac- 
tion might  well  be  questioned,  and  par- 
ticularly when  the  father  sabsequently 
conveys  to  the  hoo.  by  various  deeds, 
specific  in  their  character  as  to  both  loca- 
tion and  boundary,  other  lands  than 
those  In  controversy,  lying  In  the  eonnty 
of  Kenton,  and  that  Samael  Walker 
owned  when  the  deed  of  1876  was  execut- 
ed ;  and,  It  this  last  deed  was  intended  to 
be  etfectnal,  why  the  necessity  of  making 
other  conveyances  for  the  same  land  ?  It 
is  also  manifest,  if  the  father  regarded  the 
deed  of  1875  as  valid,  he  would  not  have 
sanctioned  or  authoriaed  the  compromise 
that  was  made  between  his  asalftnee  In 
bankruptcy  and  the  bank,  by  which  be 
was  attempting  to  pass  the  right  to  an 
equity  that  is  now  contended  had  passed 
out  of  him  years  before  to  his  son.  The 
amended  schedule  filed  by  the  debtor  said 
to  the  assignee  and  to  his  creditors  that 
this  eqnitable  Interest  in  the  proceeds  of 
the  sale  of  this  land  constituted  a  part  of 
the  bankrupt's  estate,  and  was  subject 
to  the  payment  of  his  debts.  There  was 
no  fraud  practiced  on  the  bankrupt  or 
bis  assignee  by  the  appellee,  but,  on 
the  contrary,  the  settlement  made  by  tb^ 
assignee  relieved  Walker  of  a  liability  ex- 
ceeding fSOO.OOO;  and,  besides,  it  Is  evident 
this  blanket  conveyance  was  never  in- 
tended to  embrace  the  equitable  right 
that  the  debtor  had  to  the  proceeds  of  the 
sale  of  the  realty.  The  title  was  absolute 
in  the  bank,  and  of  record  when  this 
transaction  between  the  father  and  son 
took  place.  Walker  paid  none  of  the  pur- 
chase money  for  this  land, and  the  provision 
In  the  deed  conveying  all  the  rl^ht,  title, 
Interest,  claim,  or  demand  either  In  law 
or  equity,  of  the  party  of  the  first  part 
{the  father)  to  the  party  of  the  second 
part  (the  son)  in  and  to  these  lands,  was 
never  intended  to  embrace  this  obligation 
on  the  part  of  the  bank  to  apply  tbe  pro- 
ceeds to  the  debtor  after  tbe  payment  of 
certain  debts.  If  the  debtor  Intended  to 
pass  to  his  son  tbls  equity,  it  would  have 
been  an  easy  matter  to  bave  used  lan- 
guage that  would  have  shown  the  intent; 
and  we  are  not,  therefore,  disposed  to 
resort  to  a  construction  as  indefinite  as 
the  conveyance  Itself,  for  the  pur.oose  of 
granting  relief  at  the  expense  of  bona  tide 
creditors.  The  facts  that  this  conveyance 
of  1875  was  kept  in  tbe  pocket  of  the 
grantee  for  nearly  12  years  without  being 
recorded,  and  without  notice  to  the  bank 
of  Us  existence;  that  no  claim  was  assert- 
ed by  falm  against  the  bank  until  this  ac- 
tion was  filed  in  1888;  that  his  father 
made  numerous  deeds  for  real  estate  In 
Kenton  county  to  htm,  subsequent  to  the 
deed  of  1875,  and  of  real  estate  that  be 
owned  when  that  deed  was  executed; 
and  that  the  assignee  compromised  this 
equitable  claim,— are  all  facts  and  circum- 
ftances  conducing  strongly  to  show  that 
neither  the  father  nor  son  regarded  this 


claim  against  the  bank  as  passing  by  vir- 
tue of  tbe  deed.  The  title  to  the  bank  was 
absolute  on  its  face,  and  of  record  when 
the  deed  to  the  son  was  executed ;  and  tbe 
deed  to  the  assignee  of  8amuel  I.  Walker, 
the  father,  divesting  him  of  all  title  to  bij 
estate,  was  recorded  In  the  county  of 
Kenton  in  the  year  1879.  The  bank  there- 
fore had  the  right  to  compromise  and  set- 
tle this  equity  with  Samuel  I.  Walker's 
assignee,  because  tbe  assignee  stood  in 
the  shoes  of  the  debtor.  And  it  may  be 
conceded,  in  the  consideration  of  thtr 
case,  that  the  deed  made  to  W.  H.  Walker 
by  his  father  gave  a  minute  and  specific 
description  uf  this  realty,  and  that  for  a 
valuable  consideration  it  transferred  by 
its  terms  the  equitable  claim  of  bis  father 
against  the  bank,  and  still  no  recovery 
can  be  bad  on  tbe  facts  of  this  record. 
This  is  not  a  contest  between  equities.  If 
so,  tbe  prior  equity  must  prevail.  But 
here  tbe  bolder  of  the  legal  title  has  in- 
cumbered It  with  an  equity  In  favor  of 
Samuel  Walker  by  reason  of  bis  parol 
agreement  to  give  him  what  the  land  may 
bring  exceeding  tbe  debt,  and  is  attempt- 
ing to  remove  that  equity  by  compromise 
or  a  settlement  with  Samuel  Walker  or 
his  assignee.  Suppose,  therefore,  the  bank 
had  paid  Samuel  Walker  a  sum  of  money 
in  satisfaction  of  his  equitable  claim,  in 
what  manner  could  the  bank's  rights  be 
effected  by  an  assignment  of  this  equity, 
prior  to  the  payment,  to  astranger,  with- 
out notice  to  the  bank?  A  compromise  is 
made  with  tbe  assignee  of  tbe  debtor  un- 
der tbe  sanction  of  the  court  in  which  his 
estate  is  being  settled,  and  tbe  equitable 
claim  of  Walker  against  the  bank  is  set- 
tled by  the  delivery  up  of  Walker's  indebt- 
edness to  the  bank,  and  the  payment  of 
9oOU.  This  is  without  notice  of  the  trans- 
fer to  Walker's  son,  and  as  evidence  of  the 
settlement  the  quitclaim  deed  and  by  re- 
lease in  writing  of  tbe  assignee  Is  pro- 
duced. It  is  not  necessary  that  thin  writ- 
ing should  have  been  recorded.  Tbe  bank 
already  had  the  fee  by  a  deed  of  record. 
Tbe  equity  originated  from  a  parol  agree- 
ment, and  could  be  removed  at  any  time 
by  a  settlement  with  tbe  debtor,  unlees  - 
notice  of  its  transfer  to  some  one  else  bad 
been  given  tbe  bank.  All  that  W.  H. 
Walker  obtained  by  tbe  deed,  giving  it 
tbe  construction  contended  for  by  coun- 
sel, was  tbe  right  to  tbe  balance  of  tbe 
proceeds  uf  sale  after  paying  the  bank's 
debt;  and.  If  this  equity  was  settled  be- 
tween tbe  bank  and  Samuel  Walker's  as- 
signee without  notice  of  the  equity  hav- 
ing been  transferred  to  W.  H.  Walker, 
it  must  end  the  controversy.  Tbe  fact 
that  SteTenson  and  Ernst  were  also  par- 
ties to  tbe  settlement  can  make  no  differ- 
ence. Tbe  bank  did  settle;  surrendered 
its  claims;  paid  tbe  t&OO,  or  a  part  of  It; 
and  no  cause  of  action  exists  by  eitbet 
W.  H.  Walker  or  his  grantee  against  the 
bank.    Judgment  affirmed. 


Crcirbhankb  v.  Wilmrb  et  al. 

{Court  QfA.ppeaU  of  Kentucky.   March  18, 1888.) 

HOKTOAOBS— I<AXD  COXTKIBD — AOOBBTIOIIS. 

H.  parcbased  a  tract  of  land  known  aa  the 
"John  UreoD  J'arm, "  aituutad  on  tbe  Ohio  river. 
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which  was  described  In  hU  deads  by  metas  and 
bonnda.  The  river  call  in  hia  deeds  was  from  a 
certain  atake  on  tbe  river;  "thenoe  ap  the  river, 
as  it  meanders,  south,"  a  certain  distance.  Att- 
erwarda  H.  gave  mortgages  describing  the  land 
as  the  "John  Green  farm  purchased  by  H.," 
withoDt  the  particular  description  given  in  hia 
deeds.  I2eia,  that  the  mortgages  covered  the 
land  acquired  by  accretion  from  the  river  after 
the  mortgagee  were  given. 

Appeal  from  chancery  court,  Campbell 
coooty. 

"To  be  officially  reported." 

Action  by  Wlliner  and  Willison  agalnat 
L.iuie  CraikBhanka  to  toreuloae  a  mort- 
xas«.  From  a  JodKoient  lor  pialntlBa,  de- 
fendant appeala.    Affirmed. 

Colttna  &  FInley,  E.  W.  Bawklaa,  and 
C.  B.  Helm,  for  appellant,  (yuaru  A 
Brya.a,  for  appellees. 

Bbnnktt,  J.  The  John  Ore«n  farm,  ly- 
iuK  and  belna;  In  Campbell  county,  Ky.. 
and  situated  on  the  Ohio  river,  waa  divid- 
ed Into  four  lots,  and  H.  D.  Helm  pur- 
chased each  lot  by  separate  deed.  The 
Ohio  river  line  Is  described  In  one  of  the 
deeds  as  follows:  "To a  stake  on  the  bank 
of  the  Ohio  rlTer,  and  comer  to  J.  Thom- 
as: thence  up  the  river, as  It  meanders,  S., 
76X  deg.  E..  52  poles;  thence,"  etc.  The 
river  calls  In  the  other  deeds  mean  sub- 
stantially the  same  thins  as  does  the  call 
quoted.  The  said  Helm,  after  he  pur- 
chased said  laud,  executed  mortgages  up- 
on the  same.  In  each  of  which  the  land  Is 
described  as  the  "John  Qreen  Farm,"  pur- 
chased by  H.  D.  Helm;  bat  the  courses 
and  distances  and  the  objects  called  for 
are  not  particularly  set  out,  as  they  are 
in  the  deeds.  After  H.  D.  Helm's  purchase 
of  the  land,  it  had,  by  his  manipulation, 
increased  on  the  river  front  about  40  acres 
by  accrKtIun  from  the  river.  In  the  suits 
to  foreclose  said  mortgages,  it  Is  contend- 
ed that  the  land  acquired  by  the  accrftlon 
is  not  a  part  of  the  John  Oreen  tract  cov- 
ered by  the  mortgage;  but,  while  it  be- 
longs to  H.  D.  Helm,  It  constitutes  a  sep- 
arate tract  from  the  John  Oreen  tract,  as 
described  In  the  mortgages ;  therefore  It  is 
not  included  In  the  mortgages.  It  Is  well 
settled  by  this  court  that,  if  the  river  Is 
one  of  the  lines  of  a  tract  of  laud,  the  river 
Is  considered  as  a  single  line,  and  the  own- 
er's title  extends,  by  construction  of  law, 
to  the  middle  of  the  river;  and  If  the  low- 
water  mark  is  extended  towards  the  mid- 
dle of  the  river  by  accretion,  or  Is  washed 
In  by  the  action  of  the  water,  the  owner's 
line  must  be  fixed  In  the  middle  of  the 
river  from  low-water  mark,  as  It  may  be 
extended  by  the  accretion  or  diminished 
by  tbe  action  of  the  water.  See  Lumber 
Co.  V.  Green,  (Ky.)  8  8.  W.  Rep.  439; 
Ureenleaf  v.  Kllton,  11  N.  H.  580;  Luce  v. 
Carley,24  Wend.451.  It  will  be  at  once  seen 
tbat  when  there  Is  an  accretion  to  the 
shore  within  the  boundary  of  the  owner, 
and  us  his  Uneextends  to  the  middle  of  the 
stream,  the  accretion  Is  not,  therefore,  an 
acquisition  of  a  separate  estate,  but  the 
soil  from  above  Is  simply  dumped  upon 
tbe  land  of  the  owner  that  was  under  wa- 
ter, which  is  thereby  made  nhore  land. 
So,  also.  If  the  owner's  title  only  extended 
to  low-water  mark,  he  would  be  entitled 
to  tbe  accretion  to  tbe  shore  land  as  a 


part  of  the  shore  land,  because,  as  he 
wonld  be  compelled  to  sustain  any  loss  in 
acreage  that  might  result  from  tbe  shore 
washing  and  falling  in  the  river,  he  would 
be  entitled  to  any  gain  in  acreag;e  that 
might  be  acquired  by  accretion  to  the  ex- 
tent of  low-water  mark  as  fixed  by  tbe  ac- 
cretion. The  owner  would  be  entitled  to 
the  accretion  in  either  case  as  a  part  of  the 
land  tbat  he  held  by  bis  original  title, 
and  not  as  an  estate  that  was  separate 
from  tbat  held  by  the  original  title.  It 
follows  that  any  conveyance  or  mortgage 
of  the  owner's  estate  described  by  the 
terms  of  the  original  title,  and  not  ex- 
pressly excluding  the  accretion,  would 
carry  tbe  title  to  the  whole  estate,  accre- 
tions and  all.  The  mortgages  here  are  on 
the  "John  Ureen  Farm,"  and,  as  these- 
retlon  Is  a  part  and  parcel  of  the  "John 
Oreen  farm,"  the  mortgages  include  the 
accretion.  In  speaking  of  the  line  extend- 
ing to  the  middle  of  the  stream,  we  wish 
to  be  understood  to  refer  to  a  general 
proposition  of  law.  Bat  the  question  as 
to  whether  the  owner's  title  to  land  In 
this  state  bounded  by  tbe  Ohio  river  ex- 
tends to  the  middle  of  the  stream  or  to 
low-water  mark  on  the  other  side  of  tbe 
river  Is  an  open  question.  It  is  not  neces- 
sary to  decide  that  question  In  this  case. 
Tbe  Judgment  Is  affirmed. 


MooRB  et  a/,  v.  Stboe  et  »I. 
(CotMt  qf  Appeals  of  Ktmtuicivu.    Karch  IS,  189S. ) 

ASSIONMSST  FOR  BBNBVIT  OF  CRIDITOBS— Va- 
LiniTT— ATTAOHMBire— CJOLLUBIOX. 

1.  An  assignment  for  the  benefit  of  creditors 
is  not  rendered  void  by  reaaon  of  ita  tallare  to 
enumerate  the  articles  reserved  by  the  aasignor 
as  exempt  by  law. 

2.  where  certain  creditors  were  the  partio- 
alar  friends  of  the  debtor,  and  two  or  three  days 
before  they  attached  his  goods  he  wrote  them  of 
his  embarrassed  condition,  and  told  them  that, 
if  they  wished  to  attach  his  property,  it  woald 
be  all  right,  aa  he  was  thinking  of  making  an 
assignment  for  tbd  benefit  of  his  creditors,  this 
was  collusion  suffloient  to  invalidate  the  attach- 
ment. 

8.  Where  the  debtor's  deed  of  assignment, 
and  also  his  letter  to  the  attaching  creditors,  ad- 
mitted his  indebtedness  to  other  creditors,  who 
subsequently  became  parties  defendant  to  the 
attachment  suit,  they  were  entitled  to  have  the 
attachment  set  aside  on  the  ground  of  snoh  col- 
lusion, even  though  their  answer  was  traversed 
on  the  record,  and  their  claim  not  proved. 

4.  The  fact  that  tbe  assignor,  when  he  made 
the  assignment,  expected  and  hoped  to  compro- 
mise with  his  creiUtors,  did  not  vitiate  the  aa- 
algnment 

Appeal  from  circuit  court,  Hardin 
county. 

"To  be  officially  reported. • 

8tege  &  Belling  sued  W.  C.  Hawkins, 
and  attached  his  goods,  and  he  subse- 
quently assigned  for  the  benefit  of  his 
creditors.  Moore,  Bremaker  &  Co.,  on 
tbelr  petition,  were  made  defendants,  and 
attacked  the  attachment  on  tbe  ground  of 
collusion  between  plaintiffs  and  Hawkins. 
From  the  Judgment  Moore,  Bremaker  & 
Co.  appeal.     Modified. 

S.  H.  Bash,  for  appellants.  W.  H.  Mar- 
riott, for  appellees. 

Holt,  C.  J.  November  1«,  1887.  Stege  ft 
Belling  sued  W.  C.  Hawkins  on  10  notes. 
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ior  $100  each,  oalf  4  of  wbieb  w«re  then 
floe,  buwever,  a»d  Ra«d  out  an  attacb- 
ment  nguinaC  blH  property  upon  the 
grounds  that  he  bad  aot  eooii^b  aabjeet 
to  exeentloa  to  pay  tbeir  debt,  or  bad 
diepoBed  of  Us  property  tor  tha  parpoae 
o(  defraudktx  or  deiayioi;  bis  creditora, 
or  wati  abont  to  do  ao.  In  a  tew  hours 
«fter  tbls  waa  done  be  made  a  general 
aB8>Knn»ent  of  bn  property,  conelatine 
for  tbe  moat  part  of  a  stock  of  goods, 
lor  the  beneBt  of  all  bla  craditon,  reaerr- 
tog  to  blTuaelf,  however,  whatever  was 
exempt  by  law.  Tbe  assigrnee  was  made 
a  detondnnt  to  tbe  aetioa,  and  both  be 
and  Uawklna  filed  anawera  denying  the 
growtds  of  attacdimeat.  May  8, 1888,  tlw 
appeUeoB  Hied  an  amended  petition  eetttaig 
tortb  tbe  matarity  of  all  their  notes,  aad 
that  Hawkins'  property  wasnot  Bnifldent 
to  pay  their  debt,  or  that  he  had  disposed 
of  It  nfltb  the  fraudoleut  purpose  of  cheat- 
ing or  delaying  hia  creditors.  Tbey  sued 
out  another  attncbment,  and  aa  tbe 
goods  had  now  been  sold,  and  the  pro- 
ceeds were  In  fcandii  of  the  assignee,  who 
bad  also  been  made  receiver.  It  waa  served 
apoo  talm  and  tbe  clvrk  of  tbe  coort.  No- 
vember 16, 1888,  Moune,  Bremnker  ft  Co., 
erecUtora  at  Huwklna.  were,  vpon  their 
petltloD,  made  defendants  to  theoctloa, 
and  their  answer,  after  aetUng  tortb  their 
debt,  a  vera  collusion  between  Hawkins 
ana  tlie  aj^pelleeu  In  the  suing  out  of  their 
original  attachment  with  the  Intention 
of  defranding  the  other  creditors.  They 
also  denied  the  grounds  of  the  attach- 
ment. The  court  rendered  a  personal 
judgment  agaiOHt  Hawkins  lor  tbe  debt; 
discharged  the  flret  attachment:  held  tbe 
deed  of  q^signraent  to  be  fraud  uleot,  and 
therefore  void;  sustained  tbe  second 
attachment,  and  adjudifed  the  fund  In 
court  accordingly;  deducting,  however, 
the  costs  of  selling  the  property,  and 
allowing  Hawkins  a  portion  of  It  for  ex- 
emptions. 

October  9, 1889,  the  soperlor  conrt,  upon 
tbe  appeal  of  Moore,  Bremaker  &  Co., 
and  tbe  assignee,  decided  thatthejadgment 
holding  the  deed  of  assignment  to  be 
void,  and  sustaining  tbe  second  attach- 
ment, was  erroneous.  This  was  done 
upon  the  ground  that  the  deed  bad  not 
been  attacked  by  any  pleading,  and,  on- 
less  It  were  void,  obviously  the  second  at- 
tachment could  not  operate  upon  the  as- 
signed property.  The  opinion  of  the  su- 
perior court  may  be  regarded  as  affirming 
tbe  action  of  the  lower  coort  in  discharg- 
ing tbe  first  attachment.  It  also  decides 
that  the  reservation  in  the  deed  of  the 
exempt  property  did  not  render  it  void, 
or  make  It  inoperative,  until  the  exempt 
property  should  be  separated  and  set 
apart  to  tbe  debtor.  It  is  true  In  a  sale 
of  perBoual  property,  where  something 
remains  to  be  done  by  the  vendor,  which 
is  necessary  to  identify  what  Is  sold,  as  if 
tbe  sale  be  of  a  certain  (luantlty  to  be 
separated  from  a  greater  quantity,  the 
title  does  not  pahsuntil  this  Is  done.  This 
rule  dues  not  apply,  however,  in  the  case 
of  an  assignment  by  a  debtur  of  his  prop- 
erty for  the  benefit  of  his  creditors,  he 
reserving  whatever  is  exempt  by  law  to 
falm.    In  such  a  case  the  law  allows  the 


reservation,  and  fixes  what  heaball  have; 
and,  if  the  assignment  could  not  become 
operative  until  this  were  done,  the  object 
of  it  would  often,  perhaps  usnaily,  be 
defeated,  unless  tbe  debtor  would  forego 
his  exemption  right.  Tbe  deed  cannot 
enumerate  tbe  articles  reserved,  because 
the  statate  allows  other  exeoiptions 
besides  specific  things,  and,  of  eonrae,  tbe 
reservation  is  not  fraudaleut,  because  the 
law  allows  it. 

Tbe  testimony  tends  to  abow  that  the 
property  of  the  debtor,  that  was  liable  to 
execution  for  his  debts,  was,  when  tlie 
first  attachment  was  sued  out,  really 
worth  more  than  what  waa  then  doeof  the 
appellees'  debt.  Whether  this  be  true  or 
not,  it  appears  they  were  his  particular 
friends.  A  day  or  two  before  tlie  attach- 
ment was  saed  out  he  notified  them  by 
letter  ot  bis  embarraaaed  condition ;  that 
his  credit  was  gone:  that.  It  tliey  wished 
to  attach  his  property.  It  wonld  be  all 
right  with  blm ;  and  thathe  waa  thinking 
of  making  an  assigament.  He  invited  tbe 
attaciiment,  and  the  Invitation  was  at 
onoe  accepted.  It  Is  evidmt  tbe  appellees 
were.  In  suing  it  out,  endeavoring  to 
aecore  an  advantage  over  the  other  cred- 
itora, and  In  this  they  were  being  assisted 
by  the  debtor.  This  was  such  a  collnslon 
and  combination  as  tbe  law  condemns. 

It  is  said  that,  as  tiie  answer  of  Moore. 
Bremaker  i  Co.,  In  which  their  debt  was 
asserted,  was  traversed  upon  tbe  record, 
and  their  claim  not  proven,  therefore  they 
cannot  beheard  to  set  npthefraudulentcol- 
lusioB.  Tbe  debt  was,  however,  admitted 
by  the  debtor,  not  only  in  tbe  deed  of  as- 
signment, but  also  in  tbe  letter  written  by 
him  to  the  appellees.  It  waa,  however, 
onnecessary  to  consider  thesequeationH  re- 
lating to  tbe  first  attachment.  Webave 
done  so  to  some  extent  because  they  have 
been  discussed  by  counsel  at  length.  All 
qaeatlons  as  to  It  were  rendered  resjudi- 
eata  by  so  much  of  the  first  judgment  of 
the  drcalt  conrt  as  discharged  It,  and  the 
action  ot  tbe  superior  conrt.  For  this 
reason  It  la  unnecessary  to  consider 
whether  the  collaslon  between  tbe  debtor 
and  the  appellees  in  suing  out  tbeir  orig- 
inal attachment  created  a  preference,  with- 
in the  statute  of  186B,  and  wliich,  by  its 
terms,  had  to  be  assailed.  If  at  all.  within 
a  certain  time.  Upon  the  return  of  tbe 
cause  to  the  circuit  court  an  amended  p«- 
tltlon  was  filed  attarking  the  assignment 
as  frandulent.  This  was  denied.  If  valid, 
tben,  of  course,  the  second  attachment 
can  have  no  efleot,  and  sboald  be  dis- 
charged. Upon  tbe  bearing  tbe  deed  waa 
held  to  be  Invalid  for  fraad  upon  tbe  part 
of  Hawkins  in  tbe  making  ot  it,  and  tbe 
second  attachment  was  unstained.  Tbe 
superior  conrt  has  also  reversed  thia  judg- 
ment, and  the  case,  alter  a  long  tmvd,  la 
now  before  ns. 

It  is  contended  that  the  deed  waa  made 
tor  the  purpose  of  forcing  a  compromise 
with  creditors,  and  is  therefore  frandn- 
lent.  The  only  evidence  to  support  this 
claim  is  that  Hawkins,  in  the  letv^r  to  the 
appellees,  speaks  of  the  advisability  of 
making  an  assignment,  and  tben  trying  to 
get  a  compromise  with  bis  creditora.  The 
letter  abowa,  ho  wever,  an  earnest  desire 
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upon  hia  part  to  pay  all  of  them.  He  also 
test!  Ben  that  when  be  made  the  assign- 
inent  he  had  in  vlen*  such  comprnmiee. 
and  that  he  then  npoke  to  the  aeaignee  aa 
to  It,  Haying  he  thought  it  could  be  effect- 
ed. His  evidence  ahon-a,  bowerer,  that 
he  waH  then  conducting  hia  bnaioeas  hon- 
estly, and  the  moHt  tbatcan  be  said,  when 
all  of  the  testimony  la  conaldered,  is  that 
when  the  aaaignment  was  made  be  bad  an 
expectation  — a  hope — of  compromising 
with  his  creditors.  This  does  not  vitiate 
tbeamignment.    Ifao,  one  woald  rarely  be 

t  opbeld.  It  is  probably  seldMm  that  a  debt- 
or assigns  without  at  least  some  expecta- 
tion ol  this  character.  It  Is  troe  the  in- 
tent with  which  a  deed  of  aaaignment  is 
made,  and  not  the  actual  effect  of  it,  must 
determine  whether  or  not  it  is  f rand alent. 
Bank  v.  Nuues,  80  Ky.  884.  But,  unless 
It  is  shown  that  the  making  of  it  was  a 
trick  or  contrivance  for  the  debtor's  ad- 

r       vantage,  an  honest  and  equal  distribution 

r,  of  his  estate  among  his  creditors  being 
oat  of  e<gbt,  or,  at  moat,  but  a  secondary 
and  subordinate  eoDSlderation,  it  should 
be  upheld.  Bach  conveyances  are  and 
ought  to befavored Inlaw.  They  promote 
fairnesfi  and  eqaallty  among  the  creditors, 
and  it  Is  only  where  they  are  the  result  of 
a  Hcheme  for  the  debtor's  advantage,  and 
made  for  the  purpose  of  overreaching  the 
creditors,  that  they  should  be  held  void. 
Bank  v.  Payne,  m  Ky.  446.  8  S.  W.  Kep. 
si>6.  The  evidence  In  this  action  clearly 
dops  not  present  such  a  case.  The  per- 
sonal Judgment  entered  against  Hawkins 
on  June  18, 1890,  should  be  regarded  as  in 
lieu  of  the  previous  one  against  him.  The 
jodgment  Is  reversed  upon  the  original  and 
afnrmed  upon  the  cross  appeal,  and  case 

'  remanded,  with  directinus  to  the  lower 
court  to  distribute  the  estate  as  required 
by  the  deed  of  trust,  and  for  further  pro- 
ceedings in  conformity  to  this  opinion. 


MO.NTOOMBRY  COUNTT   V.  Me.NIFBB  CoUNTT 
CODRT. 

(Court  qf  Appeals  of  Kentucku.   March  IS,  1893.) 

CovirrT  Bonds— RBissini—DiyiBJON  o»  Couhtt 
— Mandamus. 

1.  Act  March  10,  1860,  created  a  new  connty, 
including  theruin  a  portion  of  M.  coiuitT,  and  die- 
clarod  that  sach  portion  so  detached  sliould  re- 
main liable  (or  tbe  payment  of  certain  old  coun- 
ty bonds.  In  18SS  M.  county  had  subscribed  to 
the  capital  stock  of  a  railroad  company,  issued 
bonds  ID  payment  thersfor,  and  in  IbtiS  relnndod 
part  of  the  bonds,  and  issued  new  bonds,  field, 
that  the  new  bonds  were  only  evidence  of  the 
old  debt,  and  tfae  detached  portion  of  tbe  county 
still  remained  a  part  ot  M.  county  for  tb«  pay- 
ment of  the  bdnds. 

2.  Mandamus  will  not  He  against  a  county 
court  to  compel  the  levy  of  a  tax,  but  must  be 
brought  against  tbe  individual  offlceiv  intrusted 
with  tbe  performance  of  that  duty. 

Appeal  from  circuit  court,  Menifee 
county. 

-  To  he  officially  reported. " 

Maudamus  proceedings  by  Montgomery 
county  against  tbe  county  court  of  Meni- 
fee county  tu  compel  the  levy  ol  a  certain 
tax.  Judgment  for  defendant  on  demur- 
rer to  tl>e  petition.  Plaintiff  appeals. 
AfBrnied. 


OfRear  A  Bigatatt  and  J.  U,  BaHgton, 
fur  appellant. 

Bennbtt,  J.  Tbe  appellant  alleges  lo 
its  petition  that  on  the  15th  day  ot  April, 
1853,  pursuant  to  the  authority  conferred 
upon  It  by  the  legislature  of  this  state, 
approved  January  9.  18.52,  it  subscribed 
$£00,000  to  tbe  capital  stock  of  tbe  Lex- 
ington &  Big  Sandy  Railroad  Company, 
and  issued  200  bonds  ot  tbe  county,  of 

fl.UOO  eacii,  due  in years  afterdate, 

together  with  6  per  centum  per  annum, 
payable  seml-annaaliy,  to  said  company; 
that  tbe  appellant  was  also  empowered 
by  said  act  to  levy  an  annual  tax  on  tbe 
taxable  property,  real  and  personal,  of 
said  county  to  pay  said  bonds  and  inter- 
est thereon;  that  the  appellant,  on  the  16tb 
day  of  April,  1883,  by  the  authority  of  an 
act  of  the  legislature  of -the  state  ap> 
proved  April  8,  1880,  refunded  120  ol  those 
bonds,  and  issued  120  new  bonds  to  tbe 
company,  for  $1,000  each,  and  due  10 years 
after  date,  bearing  6  per  cent,  interest, 
payable  semi-annually;  that  these  bonds 
and  Interest  are  unpaid;  that  by  an  act 
of  the  legislature  ol  thia  state  approved 
March  10, 1869,  the  county  of  Menifee  was 
formed,  and  said  county,  as  formed,  in- 
cluded a  portion  ot  the  territory  ot  Mont- 
gomery county,  the  appellant,  as  it  exist- 
ed at  the  time  said  county  made  said 
subscription;  that  the  said  act  of  1868 
provided  that  the  taxable  property  of  that 
part  ot  Menifee  county  that  was  taken 
from  Montgomery  county  should  remain 
liable  for  the  payment  of  said  bunds  and 
interest  thereon;  that  tbe  assessor  of 
Menifee  county  should  annually  asxess  all 
the  taxable  property  wilhin  boundary  of 
tbo  territory  taken  from  Montgomery 
county  to  pay  said  bonds  aud  interest; 
that  tbe  county  court  ot  Menifee  should 
annually  levy  on  that  portion  of  the  citi- 
cens  aud  property  so  taken  from  Mont- 
gomery county  the  same  rate  ot  tax  that 
was  levied  by  the  county  of  Montgomery 
on  its  citizens  and  property  to  pay  said 
bonds  and  interest;  that  on  the  23d  ot 
February.  1887,  the  appellant,  by  order 
dniy  entered  by  .its  levy  court.  Imposed  a 
tax  of  30  cents  on  each  f  100  of  taxable 
property  In  said  county  fur  thh  payment 
of  snid  bonds,  and  the  accrued  and  accru- 
ing interest  thereon;  that  thereafter  tbe 
appellee  was  duly  notified  ut  the  action  of 
the  appellant  in  making  said  levy, and  the 
necessity  for  tbe  same,  and  was  requested 
to  make  a  like  levy  upon  the  taxable 
property  of  that  part  ot  the  appellee  that 
was  taken  from  Montgomery  county;  but 
tbe  said  levy  court  refused  to  make  said 
levy,  etc.  The  appellant  asks  that  tbe  ap- 
pellee be  waadHwus'd  to  make  said  levy, 
etc.  The  lower  court  sustained  a  general 
and  special  demurrer  to  tbe  petition. 

It  is  supposed  that  tbe  court  sustained 
the  general  demurrarupon  tbegronnd  that 
the  action  of  the  Montgomery  connty  court 
in  refunding  and  Issuing  120  new  bonds  In 
the  place  ot  the  old  ones,  without  the  ap- 
pellee being  a  party  to  such  nction,  was 
not  binding  apon  the  appellee.  But  It 
seems  to  us  that  the  case  of  Carter  Co.  v. 
SInton,  120  U.  S.  517,  7  .Sup.  Ct.  Bep.  650, 
is  decisive  ot  that  question.    It  is  tberelo 
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held  that,  by  the  act  creating  the  new 
coanty,  said  part  of  Carter  c-uunty  that 
was  included  in  the  new  county  was,  for 
the  purpose  of  tbe  debt  of  Carter  coanty 
that  existed  at  the  time  tbe  new  county 
waa  formed,  to  remain  a  part  of  Carter 
county :  but  tor  ail  other  purpostw  it  waa 
a  part  of  tbe  new  coanty.  That  the  com- 
promialnK  of  said  indebtedneas  by  Carter 
county,  after  tbe  formation  of  the  new 
county,  without  the  latter's  consent  or 
participation,  bound  the  said  territory 
with  said  coanty  for  Its  pro  rata  pay- 
ment of  the  indebtedness  it  aicreed  to  be 
paid  on  the  compromise,  the  comprorolae 
not  creating  a  new  indebtedness;  that 
tbe  new  bonds  issued  fur  tbe  payment  ut 
the  cnRipromlse  Indebtedness  were  not 
evidences  of  a  new  indebtedness,  but  they 
merely  evidenced,  In  a  new  form,  tbe  old 
indebteduess.  80,  in  this  oaae,  tbe  refuud- 
Inje  of  theindebtednesH  and  tiie  Issuance  of 
the  new  bonds  in  payment  of  it  did  not 
create  a  new  debt ;  but  the  evidence  of  it 
was  merely  cbanKed,  which  change  Mont- 
gomery coanty  had  tbe  right  to  make 
without  consulting  Menifee  coanty,  or 
that  part  of  the  territory  embraced  there- 
in that  once  belonged  to  Mont)2rumt<ry 
county;  for,  by  the  act  creating  Menifee 
coanty,  that  part  of  tbe  territory  that 
was  taken  from  Montgomery  county  was 
to  remain  a  part  of  that  county  for  tbe 
purpose  of  being  bound  for  its  pro  rata  of 
tbe  Montgomery  debt,  and  tor  Its  pay- 
ment, but  the  management  and  control  of 
tbe  debt  and  theprovislunH  of  Its  payment 
belonged  exclusively  to  the  appellant; 
and  the  only  power  that  the  appellee  pos- 
sessed, under  the  net  creating  it,  was  that 
of  an  agency  to  collect  the  pro  rata  of  the 
indebtedit^s  that  said  territory  should 
pa.v  as  ascertained  by  tbe  appellant.  It 
seems  to  us  that,  as  far  as  the  general  de- 
murrer Is  concerned,  tbe  petition  prenents 
a  canse  of  action. 

But  tbe  court  was  right  In  sustaining 
the  special  demurrer.  Tbe  action  m 
against  "the  Menifee  county  court." 
Now,  it  is  true  that  ordinarily  un  action 
may  be  maintained  in  the  name  of  a  coun- 
ty, as  was  the  case  in  Lawrence  Cu.  v. 
Chataroi  R.  R.,  81  Ky.  223.  Bnt  tiioHe 
cases  are  not  like  this  one.  Here  the  ap- 
pellant seeks  to  compel  by  ntHndamus  tbe 
performance  ol  a  ministerial  duty;  and  it 
seems  to  us  that  the  delinqnency  com- 
plained of  is  the  refusal  of  the  Individual 
otficiuls  Intrusted  with  the  performance 
of  that  duty  to  execute  it:  and  such  per- 
sons should  be  sued  by  name,  in  order 
that  the  court  might  determine  whether 
or  not  they  are  tbe  proper  persons  to  per- 
form that  duty,  and  to  command  tbem  to 
perform  it.    The  Judgment  Is  affirmed. 


Thompson  t.  CoMMONWRAt.TH. 

yCoun  of  Appeals  of  Kentudhy.    March  15, 1898. ) 

Whit  Constitutes  Robbert. 

It  is  not  robbery  for  a  person  who  has  lost 
money  at  an  unlawful  game  to  point  a  pistol  at 
tite  winner,  and  compel  him  to  return  the  money, 
since,  under  the  Kentucky  law,  the  winner  is  not 
even  entitled  to  possession  of  the  money. 

Appeal  from  circuit  court,  Laurel  coun- 
ty. 


"  Not  to  be  officially  reported. " 
G.  C.  'I'bonipHon  was  convicted  of  rob- 
bery, and  ap|>eais.    Reversed. 

Evenole  A  Browa  and  IV.  O.  Bradley, 
for  appellant.  1^'.  J.  Headrick,  for  tbe 
Commonwealth. 

Bennett,  J.  Tlie  appellant  was  con- 
victed of  tbe  crime  of  robbing  J.  H. 
Barnes.  Tbe  money  that  the  appellant  \h 
accused  of  robbing  said  Barnes  of  was 
won  by  Barnes  from  tbe  appellant  that 
evening  at  an  unlawful  game;  and  the 
appellant  thereafter  presented  his  plsto) 
on  Barnes,  and  compelled  him  to  return 
bim  tbe  money  thus  won.  Under  our  stat- 
ute tbe  title  to  the  money  won  by  Barnes 
did  not  pass  to  him  or  from  the  appel- 
lant, nor  did  the  right  to  Its  possession 
pass  to  Barnes  as  against  the  appellant. 
It  Is  a  unllorm  rule  that  a  person  Is  not 
guilty  of  stealing  that  that  belonsa  tc 
him,  and  to  which  he  has  a  right.  Rot>- 
bing  Is  Ini-ceny.  accompanied  by  violence, 
and  putting  the  person  from  whom  the 
property  is  taken  in  fear.  Here  tbe  fact 
that  tbe  appellant  was  entitled  to  the 
money,  and  Barnes'  possession  ot  it  wa» 
not  rightful,  as  against  the  appellant, 
stripped  the  appellant's  act  of  feloniously 
taking  tbe  property  of  another  with  tbe 
fraudulent  Intention  ot  permanently  de- 
priving tbe  owner  ot  it.  The  Judgment  i» 
reverHed,  and  tbe  cause  is  remanded  fur 
further  proceedings  consistent  with  this 
opinion. 

Duncan  v.  DtmcAN. 
(Court  of  Appeal!  ofKantucky.    Mansh  17, 1893.  > 

VlBBAL  PaBTITION  OT  LaXD— VaUSITT — Rb- 
8CIS810N. 

A  verbal  division  of  partnership  land  is- 
void,  and  a  purtnur  who  takes  possession  of  land 
under  such  a  division  Is  not  estopped  from  sub- 
sequently  repudiating  the  same. 

Appeal  from  circuit  court,  WarreD 
county. 

••To  be  oHicially  reported." 

Action  by  Taylor  Duncan  against  Wood 
Duncan  for  a  settlement  of  the  partner- 
abip  l>etween  them,  and  fur  a  sale  of  the 
land.  Judgment  for  plaintiff.  Defendant 
appeals.    Affirmed. 

Modes,  Settle  A  Rodea,  for  appellant. 
B.  F.  Proctur,  for  appellee. 

Bennktt,  J.  This  action  waa  Instltnted 
in  the  Warren  circuit  court  for  a  settle- 
ment of  the  partnership  between  the  ap- 
I>ellant  and  appellee,  and  for  a  sale  ot 
their  partnership  lands.  The  trial  r<>- 
sulted  tnajudgmont  in  favor,  of  the  ap- 
pellee for  the  sum  ot  $76.76  and  for  the 
sale  of  tbe  partnership  lands.  The  ap- 
pellant complains  of  so  much  of  tbe 
personal  Judgment  as  relates  to  tbe  item 
of  corn.  It  is  sutficient  to  say  in  refer- 
ence to  that  matter  that  the  proof 
was  sufficient  to  authorise  the  Judgment 
in  favor  ot  the  appellee.  Tbe  appellant 
contends  that  he  and  the  appellee  owned 
two  pan-ols  of  ground  In  Warren  county 
in  partnership:  that  they,  by  verbal 
agreement,  divided  tbe  parcels  ol  ground 
between  themselves,  each  taking  the  ex- 
clusive possession  and  control  of  his  par- 
cel. It  we  concede  tbe  triitti-uf  tbe  nppel- 
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lant's  contentiun,  thai  the  qneetlon 
arises,  was  the  verbal  divlsloD  and  pos- 
■eMston  thereander  biadfnK  on  thr  parties, 
or  did  It  estop  them  from  repadiatlnfc  the 
same?  It  Is  ron  tended  that,  as  the  land 
was  held  and  owned  for  partnership  pnr- 
pojes.  the  title  to  It  conld  be  conveyed  aa 
personal  estate;  and,  as  the  law  does  not 
require  personal  estate  to  be  transferred 
by  writing  In  order  to  make  the  transfer 
valid,  the  verbal  dlvi!>lon  of  the  partner- 
ship land  was  binding  npon  the  parties. 
Now,  does  not  a  conveyance  of  or  divis- 
ion of  partnership  land,  in  order  to  be 
binding  upon  the  parties,  have  to  be 
made  bj  as  solemn  an  act  as  a  convey- 
ance or  division  of  land  not  held  in  part- 
nership? And  Is  it  necessary,  in  order  to 
make  a  valid  division  of  land,  that  the 
same  be  In  writing?  This  court.  In  the 
caM  of  White  v.  O'Bannon,  5  8.  W.  Rep. 
346,  expressly  decided  that  a  verbal  agree- 
ment for  the  sale  or  division  ol  land  was 
not  valid,  but  void.  That  case  Is  in  har- 
mony with  the  other  decisions  of  this 
court.  It  Is  also  well  settled  by  this 
court  that,  If  either  or  both  parties  take 
possession  of  the  land  under  a  verbal 
agreement,  one  or  both  of  them  may  re- 
pudiate the  agreement,  and  reclaim  tile 
possession  of  the  land  that  he  verbally 
conveyed.  The  same  rule  prevails  In  the 
case  "of  a  verbal  division."  The  same 
reason  exists  tor  both  cases,  to-wit,  that 
the  statute  requires  the  sale,  etc.,  to  be 
evidenced  by  writing;  and  the  sale,  there- 
fore. Is  void  unless  It  is  evidenced  by  writ- 
ing. Now,  we  understand  that  where 
partners  own  real  etstate  for  partnership 
parpuses  such  estate  Is  considered  as 
peraonalt.y  for  the  purpose  of  partnership 
assets  with  which  to  pay  the  Arm  debts 
only;  but  for  no  other  purpose  is  It  con- 
Hldered  as  personalty.  It  cannot  be  con- 
veyed by  the  firm  except  by  writing,  as  in 
other  cases.  The  recent  utterance  of  this 
court  npon  this  subject  is  directly  In 
point.  It  Is:  "Where the  partners  own 
real  estate  as  such,  it  cannot  be  treated 
or  considered  personalty,  except  for  the 
purposoB  of  the  partnership,  and  then  as 
assets  for  the  payment  of  firm  debts.  It 
cannot  be  sold  by  one  member  of  the 
Arm,  In  the  firm  name,  but  all  the  part- 
ners must  unite  in  the  conveyance.  It 
can  be  sold  to  pay  partnership  debts,  but 
the  title  must  pass  as  the  title  ol  any 
other  real  estate.  While  land  thns  owned 
Is.  In  equity,  considered  as  personal  es- 
tate for  the  purpose  of  paying  the  flrm 
debts,  yet  to  carry  the  rule  further,  and 
permit  It  to  be  transferred  or  conveyed  as 
;iersonaI  property  may  be  conveyed,— by 
verbal  contract, — would  defeat  the  stat- 
ute of  frauds  upon  the  subject  of  the  con- 
veyance of  land."  Carter  v.  Flezner,  17 
S.  W.  Rep.  851.  (Dec.  19,  IROl.)  And.  as 
said,  a  division  of  the  partnership  land 
between  partners  Is  governed  by  the 
same  principle.  It  Is  void  unless  made  In 
writing.  Besides,  if  it  were  a  fact  that  a 
verbal  sale  of  partnership  land  for  the 
payment  of  the  firm  debts  was  valid,  the 
transaction  In  this  case  would  not  be 
governed  by  that  principle,  because  the 
land  was  not  soU*  or  divided  to  pay  the 
firm  debts ;  and,  as  the  realty  In  such  case 


is  ImpresMd  as  penmnalty  only  tor  ttas 
purpose  of  paying  the  flm  debts,  its  char- 
acter aa  realty  is  retained  except  tor  that 
purpose,  and  any  sale  nr  division  of  it  fur 
any  other  purpose  must  be  evidenced  by 
wrlttng.  The  doctrine  of  estopptd  dosa 
not  apply.    The  ludsment  is  afflrmed. 


CABTKKt.  Vt  mt.  T.  BaDQH. 

{C<n*n9fAppml$t^Kmtw*v.  MarehlT.USI.) 
FsAUD — BuKDBX  Of  Psoor. 
PlainUft  alleged  tlwt  W.  sold  oartain  land 
to  C.  and  L.  JoinUy:  U>st  thereafter  C  sold  by 
Utle-bond  hia  halt  of  the  land  to  W.,  who  oa- 
signed  said  bood  or  executed  a  new  bond  to  H. 
for  a  oonveyanoe  of  the  land,  and  took  his  noM 
t<w  part  of  the  pnrchase  price,  and  assigned  suob 
note  to  plalntUi;  that  thereaftor,  and  vnth  ooUce 
of  the  aasigBment  of  the  note  to  plaintift,  W.,  O., 
and  C.  '■  brother  entMed  into  a  traadolent  ar- 
rangement against  plaintiff,  whereby  H.  was  In- 
duced to  surrender  suoh  title-lMnd  and  the  pos- 
session of  the  land,  and  then  W..  without  ooa- 
sideration,  assigned  the  title-hona  executed  to 
him  by  C  to  C.  's  brother,  who  took  poaseasloa 
of  the  same,  and  olalmed  to  own  11.  FlainUff 
songbt  to  have  saoh  arrangement  set  aside,  and 
to  subject  the  land  to  the  payment  of  the  note. 
Held,  that  the  burden  was  on  him  to  establish 
the  fraud  complained  of. 

Appeal  from  court  of  common  pleaa. 
Laurel  county. 

"  Not  to  be  officially  reported. " 

8ult  by  J.  P.  Baugh  against  H.  R.  Ca»> 
teel,  Isaac  Hughes,  U.  W.  Costeel,  and  W. 
H.  Litton,  to  set  aside  an  alleged  fraudu- 
lent transaction,  and  to  subject  certain 
land  to  the  payment  of  a  note.  Judg- 
ment for  plaintiff.  Defendants  appeal. 
Reversed. 

There  was  no  affldavlt  In  the  record  for 
a  warning  order,  hut  an  amended  petition 
says  that  plaintiff  amends  by  making 
Wilson  a  party  defendant,  and  by  stating 
that  Wilson  and  H.  R.  Casteel  are  non- 
residents, living  In  Texas;  that  their  ad- 
dress would  be  given  as  soon  as  plalnttll 
could  learn  it;  and  asked  that  a  warning 
order  be  made  against  them.  This  plead- 
ing appears  not  to  have  been  sworn  to 
until  April,  IK85,  though  died  in  April, 
1884.  The  warning  order  was  made  in 
April,  188.1. 

H.  C.  Erenole,  for  appellants. 

Bbnnrtt,  J.  The  appellee  alleged  that 
Richard  Wilson  sold  100  acres  of  land  to 
H.K.  Casteel  and  W.  H.  Litton  Jointly; 
that  thereafter  H.  R.  Costeel  sold  by  title- 
bond  bis  half  of  the  land  to  said  Wilson: 
that  said  Wilson  then  asHlgned  said  bond 
or  executed  a  new  bond  to  Isaac  Hughes 
for  a  conveyance  of  said  land,  and  took 
Hughes'  note  tor  the  last  pnyment  of  the 
purchase  money;  that  Wilson  assigned 
the  note  to  the  appellee;  that  thereafter, 
and  with  notice  of  the  assignment  of  the 
note  to  appellee,  Richard  Wilson,  H.  R. 
Casteel,  and  the  appellant  D.  W.  Casteel, 
all  being  brothers  and  brothers-in-law, 
entered  Into  and  effected  a  fraudulent 
arrangement  against  the  appellee,  by 
which  Isaac  Hughes  was  Induced  to 
surrender  said  title-bond  and  the  pos- 
session ot  the  land,  and  then  said  Wil- 
son, without  any  consideration  thertw 
for,  assigned  the  title-bond  executed  to 
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bim  by  H.  B.  Casteel  to  tbe  appellant  D. 
W.  CaMteel,  who  tuok  posaessioa  o(  tbe 
same,  and  claima  tu  own  it  by  viitue  of 
tiaid  fraudulent  arrangement.  The  appel- 
lee BOiiKbt  tn  bave  said  arrauKement  set 
aaide.  and  to  subject  the  land  to  tbe  pay- 
ment of  his  debt.  The  lower  court  sus- 
tained bin  contention.  H.  R.  Casteel  and 
Richard  Wilson  were  proceeded  against 
by  warning  order,  they,  as  alleged,  being 
non-residents.  The  appellant  D.  W.  Cas- 
teel appeared,  and  set  up  his  title,  and  de- 
nied the  imputed  fraudulent  arrangement, 
and  denied  that  Wilson  conveyed  the  land 
by  any  writing.  The  court,  without  any 
evidence  whatever  of  the  imputed  fraud, 
or  that  the  sale  to  Hughes  was  by  writ- 
ing, gave  Judgment  for  tbe  appellee.  We 
are  clearly  of  the  opinion  that  the  burden 
was  apon  the  appellee  to  establish  the 
frand  complained  of,  and  weareaiso  of  the 
opinion  that  there  was  nosafflcient  affida- 
vit upon  which  tohasetbe  warning  order. 
Tbe  judgment  is  reversed,  etc. 


Williams  v.  Commonwealth. 
{Court  of  Appeal*  of  Kentuchy.    Maroh  17, 18B9. ) 
BuBOLAKT — Indictment — Alleoatiox  as  to  Time. 

An  Indictment,  which  was  returned  on  tbe 
83th  of  December,  Hxed  the  date  of  the  commis- 
sion  of  the  ofCenae  on  tbe  29th  of  Deoembar,  but 
alleged  that  defendant  "did"  break  open  and  en- 
ter the  depot  building,  and  "did  steal  and  carry 
away, "  etc.  Held,  that  there  was  a  sufficient 
allegation  that  the  offense  was  committed  before 
the  indictment  was  found. 

Appeal  from  drcalt  coart,  Breathitt 
county. 

"  Not  to  be  officially  reported. " 

Conviction  of  Jacob  Williams  of  broak- 
liig  Into  a  railroad  depot  and  stealing 
tberefrom.    Defendant  appeals.    Affirmed. 

W.A.  Itedford  and  OiUum  &  aoff,toT  ap- 
pellant. W.  J.  Headrick,  for  the  Com- 
moBwealtb. 

Bennett,  J.  Tbe  appellant  was  con- 
victed of  tbe  crime  of  breaking  Into  a  rail- 
road depot  and  stealing  therefrom.  The 
Indictment  was  returned  on  the  28tb  of 
December,  18U1,  and  the  date  of  tbecom- 
misslun  of  the  offense  Is  fixed  in  the  indict- 
ment as  tbe  29th  of  December,  1891.  And 
it  is  not  alleged.  In  so  many  words,  that 
tbe  offense  was  committed  before  tbe  in- 
dictment was  found.  The  appellant  con- 
tends that,  while  time  is  not  of  the  essence 
of  ttie  offense,  it  must  be  alleged  that  tbe 
offense  was  committed  before  the  find- 
ing of  the  Indictment;  and,  the  date  of 
its  commission  having  been  fixed  the 
day  after  the  finding  of  the  indictment, 
tbe  Indictment  is  defective.  We  agree 
with  counsel  that  tbe  indictment  must 
show  that  the  offense  was  committed 
before  tbe  indictment  was  found;  that 
a  perHon  cannot  be  tried  and  convicted  of 
an  offense  that  he  has  not  committed,  but 
will  commit.  But  we  differ  from  counsel 
as  to  the  effect  of  the  indictiucntnotsbow- 
Ing  that  the  offense  was  committed  before 
th**  Indictment  was  found  ;  for  It  Is  alleged 
that  the  appellant  "did"  break  open  and 
enter  the  depot  building,  and  "did  steal 
and  curry  away,"  etc.  Here  tbe  indict- 
ment found  on  tbe  2ijtb  of  December  puts 


tbe  act»ot  the  appellant  In  tbe  past  tense, 
and  we  cannot  escape  the  conclaaioo  that 
such  past  tense  refers  to  time  anterior  to 
the  finding  of  the  indictment.  SecCom.  v. 
Miller,  79  Ky.  451.  The  evidence  clearly 
establishes  tbe  appellant's  guilt.  Tbe 
court's  telling  tbe  Jurors  what  acta  woald 
constitute  a  breaking  was  not  improper. 
While  there  Is  no  direct  proof  that  the  ap- 
pellant broke  open  tbe  building,  the  infer- 
ence from  tbe  facts  proven  Is  stroQK  tbat 
be  did.    Tbe  Jadgment  is  affirmed. 


Simmons'  Adm'b  t.  Louisville  &  N.  R.Co. 
(Court  <ff  Appeal*  cf  KaUwHey.    Uaich  lit,  1893.) 

INlVBT  TO  BlfPLOni— WlLLFOL  NeoLiasscK— 
CONTIXCANOB— ABSBST  WlTXBSSBS. 

1.  In  ao  action  against  •  railroad  company 
for  the  death  of  an  employe  who  was  thrown  from 
a  car  by  the  sudden  jerk  of  the  train  in  stopping, 
the  fact  that  the  engineer  failed  to  blow  the 
whistle,  Indicating  a  stop.  Is  not  evidence  from 
which  wUlful  negTigenca  can  be  inferred,  where 
it  appears  that  deceased  knew  and  saw  where  tbe 
train  would  stop. 

8.  The  fact  tbat  deceased  was  not  seriously 
injured  by  the  fall,  but  was  caught  under  this 
wheel  by  his  coat;  that  an  employe  made  a  sig- 
nal to  move  the  train  south,  wluch,  if  done,  would 
have  freed  deceased ;  but  that  tbe  engineer  moved 
the  train  north,  which  caused  the  wheel  to  ran 
over  him, — is  not  evidence  from  which  malice 
can  be  inierrad,  where  it  also  appears  tliat  the 
employe  who  signaled  was  on  tbe  twelfth  car 
from  the  locomotive;  that  there  were  34  men 
standing  on  the  Intervening  cars,  all  bnt  one  of 
whom  were  taller  than  the  employe;  that  the 
conductor  of  the  train,  who  was  nearer  tte  en- 
gineer, signaled  about  the  same  time;  and  when 
It  does  not  appear  that  the  engineer  saw  the  em- 
ploye's signal. 

8.  A  uontlnuance,  on  the  ground  that  a  dep- 
osition taken  shortly  before  the  trial  revealed 
the  names  of  the  employes  on  the  train  at  the 
time  of  the  accident,  will  not  be  granted  where  it 
appears  that  plaintifl,  long  before  the  trial, 
knew  of  the  presence  of  employes,  and  by  ordi- 
nary diligence  could  have  discovered  their  names. 

Appeal  from  circuit  court,  Hardin 
county. 

"Mot  to  be  officially  reported." 

Action  by  the  administrator  ol  Willtam 
Simnaons  against  tbe  Louisville  &  Naab- 
vltle  Railroad  Company  for  caoaing  tbe 
death  of  plaintiff's  intestate.  Jadgment 
for  defendant.  Platatitf  appeala.  Af- 
firmed. 

J.  C.  Poaton  an<l  J.  P.  Hobson,  lor  ap- 
pellant. Wilaou  A  Sprtgg  and  W.  H. 
Marriott,  tor  appellee. 

Bbnnett,  J.  The  appellee  was  using 
its  construction  train  in  hauling  rock  to 
a  place  on  Its  railroad  track  near  Nolin'a 
station.  Said  train  had  dumped  one  load 
of  rock  at  the  same  place  that  morning, 
aud,  when  tbe  train  reached  tbe  same 
place  with  another  load  of  rock  to  be  pat 
oH,  it  was  stopped  with  a  Jerk ;  and  Will- 
iam Simmons,  who  was  a  hand  employed 
on  said  train,  and  who  was  fitting  on  the 
side  of  one  of  the  flat-cars  with  his  feet 
banging  outside  of  the  car,  was  thrown 
under  the  car  by  the  sudden  jerk;  and  one 
of  the  wheels  of  tbe  car  stopiied  on  hU 
coat,  and  held  him  under  the  car.  but  not 
seriously  hurting  him :  after  which  tbe 
train  moved  north  which  caased  one  of 
tbe  wheels  to  ran  over  Simmon*,  which 
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killed  bim.  Simmons'  admloiatrator 
brought  thia  action  a^ainBt  the  appellee 
for  willfal  nexlect;  and,  the  court  liaTing 
instructed  tbejuryto  tlnd  for  the  appellee, 
the  udminlatrator  baa  appealed. 

The  appellant  contends  that  tbe  Jury 
had  a  right  to  infer  that  there  was  wliiful 
neglect  upon  two  grounds: 

1.  That  tbe  appellee  failed  to  blow  its 
whistle,  indicating  that  it  was  going  to 
stop;  that  itsbonld  have  blown  Its  whis- 
tle indicating  that  it  was  going  to  stop, 
tn  order  to  give  the  bands  on  tbe  train 
notice  of  that  fact,  so  that  they  might 
prepare  to  protect  themselves  against  the 
sudden  Jerk  of  tbe  train  in  stopping.  If 
tbe  contention  that  tbe  appellee  should 
have  blown  its  whistle  is  correct,  there 
could,  so  far  as  the  hands  on  tbe  train 
were  concerned,  be  but  one  reasou  tor  it, 
to-wit,  to  give  tbe  bands  on  tbe  train  no- 
tice that  the  train  was  about  reaching  tbe 
place  where  it  was  to  stop,  and  tn  prepare 
for  the  }erk  of  the  train  in  stopping.  Now, 
if  the  hands  had  notice,  independently  of 
blowing  the  whistle,  that  the  train  wonld 
Htop  at  the  place,  and  knew  where  it  was, 
and  could  see  it,  would  not  that  notice 
suflSce?  Now.  If  notice  was  required,  and 
It  does  not  appear  In  thin  case  that  tbe 
particular  and  only  notice  by  blowing  of 
the  whistle  was  required,  any  adequate 
notice  wonld  suffice.  Did  William  Sim- 
mons have  notice?  We  think  he  did ;  for 
it  is  stated  by  Browner,  tbe  only  witness 
upon  that  subject,  that  tbe  bands  all  knew 
that  tbe  train  was  going  to  stop  at  that 
place  to  unload  tbe  rock;  that  they  had 
stopped  there  that  morning,  and  an- 
loaded  a  load  of  rock.  He  makes  a  clear 
and  unequivocal  statement  to  the  effect 
that  the  "boss"  told  all  the  hands,  alter 
tbe  train  pushed  out  from  tbe  side  switch, 
that  they  wonld  stop  at  that  place,  and 
nnload  tbe  rock.  There  is  no  donbt  in 
our  minds  that  tbe  deceased,  Simmons, 
beard  the  information,  and  that  he  knew 
that  tbe  train  would  stop  at  that  place 
to  unload  tbe  rock.  So,  if  it  was  neces- 
sary that  be  should  have  had  notice,  be 
had  it,  and  eonld.  It  he  wished,  prepare  to 
brace  himself  against  any  sudden  Jerk  of 
tbe  train.  It  seems  to  as,  therefore,  that 
the  jnry  did  not  have  tbe  right  to  infer 
willful  negligence  from  tbe  failure  to  blow 
tbe  whistle. 

2.  It  is  said  that  Browner,  seeing  Sim- 
mons held  down  by  the  wheel  being  on 
bis  coat,  signaled  the  engineer  to  move 
the  train  south,  which  would  have  freed 
Simmons  from  all  further  danger;  but, 
instead  of  tbe  engineer  obeying  tbe  signal 
to  more  tbe  train  soath,  he  moved  it 
nortb,  which  caused  Simmons  to  be  killed 
by  a  car-wheel  running  over  him;  and 
that  the  Jnry  bad  a  right  to  infer  malice 
from  that  fact.  Let  us  see.  Browner  and 
Simmons  were  12  cars  from  the  engineer, 
— a  distance  of  860  feet,— and  there  were 
about  24  men  on  the  train,  all  standing 
up,  at  tbe  time  uf  the  signal,  between 
Browner  and  the  engineer,  and  all  of 
whom. save  oue,  were  taller  than  Browi^er. 
Now  there  is  no  proof  that  tbe  engineer 
saw  Browner  make  the  signal.  On  the 
contrary,  the  inference  is,  from  the  facts 
proven,  that  be  did  not  see  it.    Also  there 
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to  no  evidence  whatever  tbat  tbe  engineer 
knew  that  Simmons  had  fallen  off  of  tbe 
train.  On  the  contrary,  the  Inference  is 
clear,  owing  to  the  distance  and  Ills  at- 
tention being  occupied  hy  the  duties  ap- 
pertaining to  tbe  management  of  his 
engine  and  train,  that  he  did  not  know 
Simmons  had  fallen  off  tbe  car.  Browner 
was  not  authorised  nor  did  be  make  sig- 
nals  when  tbe  train  was  on  tbe  main 
track.  The  only  occasions  that  be  made 
signals  were  when  they  were  loading,  and 
tbe  train  was  on  tbe  side  track,  and  then 
his  authority  or  right  to  make  signals 
was  confined  to  tbe  occasions  that  he  was 
told  to  make  tbom  by  the  boss  or  con- 
ductor. So,  if  tbe  engineer  saw  him 
signal,  be  was  under  no  obligation  to 
obey  it,  nor  did  he  have  any  information 
what  tbe  signal  was  for;  but  be  had  the 
right  to  believe  that  be  was  assuming  to 
dictate  as  to  the  position  that  tbe  train 
should  be  placed  in,  which  the  engineer 
wonld  not  be  expected  to  obey.  Besides, 
tbe  proof  is  tbat  the  boss,  who  had  the 
right  to  signal,  was  nearer  to  tbe  engineer 
than  Browner,  was  signaling  at  the  same 
time  Browner  was  signaling;  and,  while 
we  are  not  told  whether  tbe  signal  told 
the  engineer  to  move  north  or  sontb,  we 
must  infer  tbat  tbe  engineer  obeyed  it,  if 
be  saw  it. 

But  it  is  said  tbat  tbe  case  should  have 
been  continued  on  tbe  three  affidavits 
filed.  We  think  not.  The  appellant  took 
the  deposition  of  Browner  before  tbat 
term  of  tbe  court.  But  U  Is  said  that 
Browner.fortbe  drat  time,  disclosed  in  that 
deposition  the  names  of  some  of  tbe  hands 
that  were  on  the  train  at  the  time  of  the 
accident,  by  whom  tbe  appellant,  if  be 
was  allowed  time,  thought  he  could  prove 
something  astobowtheaccldentoccurred,- 
perbaps  in  substance  the  same  as  what 
Browner  proved  In  his  first  deposition. 
Well.  Browner  had  given  that  deposition 
nearly  two  years  before  giving  the  second 
deposition,  in  whicb  he  told  tbe  number 
of  bands  that  were  on  tbe  train;  and 
that  deposition  was  taken  by  one  of  the 
appellant's  attorneys  now  In  the  case; 
and  its  contents  have  evidently  beea 
known  to  the  appellant's  attorneys  all  the 
time,  for  they  bad  It  in  their  possession  at 
tbe  time  of  taking  tbe  second  deposition, 
and  got  the  witness  to  adopt  it  as  a  part 
of  that  deposition,  and  a«  correcting  tbe 
inaccuracies  resulting  from  a  detective 
memory  occurring  in  that  deposition. 
Surely,  the  appellant  was  informed  In 
time  that  there  were  other  persons  pres- 
ent that  might  have  seen  the  accident,  and 
that  tbe  names  of  such  persons  could 
have  been  learned  two  years  before  the 
trial  by  the  use  of  ordinary  diligence,  sim- 
ply by  asking  tbe  witness  on  the  stand 
the  question.  Besides,  tbe  only  facts  that 
tbe  afSdavlts  disclose  would  be  proven  by 
these  witnesses  are.  In  substance,  tbe 
same  as  detailed  by  Browner  in  bis  first 
deposition,  which  tbe  lower  court  decided 
did  not  tend  to  establtob  that  tbe  appellee 
was  guilty  of  willful  neglect.  And  we  are 
at  a  loss  to  see  bow  the  same  facts  prov- 
en by  other  witnesses  would  tend  to  es- 
tablish tbe  charge.  There  Is  no  proof  in 
this  case  from  wblcb  wliiful  neglect  can  be 
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Interred.    Therefore,  the  court  did  right  in 
instructlug  the  jury  to  find  for  the  appel- 
lee.   See  Canal  Co.  t.  Mui-pby,  9  Bntib.  522. 
The  Judgment  la  affirmed. 


South  Covington  &  C.  St.  Ry.  Co.  v.  BBBRr. 
Mayor,  et  al. 

(Court  of  Appeals  of  Kentudq/.    Maich  IS,  1893. ) 
Ordi.vanoes— KxauLATiON  OP  Stkkbt-Cabb. 

1.  Under  a  city  charter  f(i<^>°S  the  coancil 
power  to  pass  all  ordinances  necessary  for  the  due 
administration  of  lustioe  and  the  better  govern- 
ment thereof,  and  to  "caosetbe  removal  or  abate- 
ment of  any  nuisance, "  the  passage  of  an  ordi- 
nance requiring  a  street -car  company  to  pat  "a 
driver  and  a  conductor"  on  each  car  is  a  proper 
exercise  of  the  city's  police  power,  and  not  an 
impairment  of  the  company's  rights,  not  being 
unreasonable  or  oppressive. 

2.  A  provision  iu  such  ordinance,  requiring 
the  police  to  oauae  every  oar  not  provided  with 
a  "driver  and  conductor"  to  be  returned  to  the 
•table.  Is  not  an  attempt  at  enforcement  without 
trial,  but  merely  a  means  of  in« venting  a  nnl- 

I  By  blockading  travel. 


Appeal  from  chancery  eoart,  Campbell 
cnanty. 

"To  be  officially  reported. " 

Action  by  the  South  Covington  ft  Cin- 
cinnati Street-Rail  way  Company  agoinat 
A. S.  Berry,  mayor,  and  otbem.  Judgment 
lurdefendant.   Plain tlfl appeals.  Affirmed. 

SimruH  &  Mark,  for  appellant.  Cbaa.  J. 
Helm,  for  appellees. 

Hoi.T,  C.  J.  The  appellant,  the  South 
-Covington  A  Cincinnnti  Street-Rallway 
Company,  has  the  charter  privilege  of 
-operating  a  street  railway  upon  certain 
streets  of  the  city  of  Newport.  The  driver 
of  each  car  also  acta  as  conductor.  The 
line  has  been  operated  In  this  way  for  over 
20  years.  The  board  of  councilmen  passed 
this  ordinance:  "That  all  street-cari)  run- 
ning in  the  city  of  Newport  shall  have 
two  persons— a  driver  and  a  conductor — 
■on  each  car;  and  every  failure  to  have 
-said  driver  and  conductor  on  each  car 
shall  subject  the  prenident  and  each  of  the 
officers  of  the  company  controlling  said 
«ar  or  cars  to  a  fine  of  not  less  than  twen- 
ty-five dollars  or  more  than  one  hundred 
dollars  for  each  and  every  day ;  and  the 
police  of  said  city  shall  causeanycar  with- 
out driver  and  condnctor  to  be  returned 
to  the  stable."  The  appellees,  the  mayor 
and  chief  of  police  of  the  rlty,  being  about 
to  enforce  the  ordinance  by  having  the 
company's  officers  arrested,  and  Its  cars 
returned  to  the  stable,  this  action  was 
brought  enjoining  It. 

If  the  ordinance  was  Invalid,  then,  to 
prevent  a  mnltlpllcity  of  prosecutions,  and 
fluch  consequences  as  would  necessarily 
result  from  Its  enforcement,  the  company 
had  a  right  to  ask  preventive  equitable  re- 
lief. This  is  often  done  to  present  illegal 
exercise  of  power  by  municipal  authori- 
ties. Brown  v.  Trustees,  11  Bush,  485; 
City  of  Newport  v.  Bridge  Co.,  (Ky.)  13  8. 
W.  Rep.  720.  The  supreroe  court  of  the 
United  States  said  In  Ewing  v.  City  of  St. 
Louis,  5  Wall.  413:  "With  the  proceed- 
ings and  determinations  of  Inferior  boards 
or  tribunals  of  special  Jurisdiction  courts 
of  equity  will  not  Interiere,  unless  it 
-Ahould    become    necessary  to  prevent  a 


multiplicity  of  suits  or  Irreparable  ln]ary, 
or  unless  the  proceeding  sourbt  to  be  an- 
nulled or  corrected  is  valid  upon  its  face, 
and  the  alleged  invalidity  consists  In  mat- 
ters to  be  established  by  extrinsic  evi- 
dence." Several  questions  are  presented 
as  to  the  ordinance:  iirst.  Had  the  city 
the  power  toenact  it?  Second.  Was  it  an 
exercise  of  police  power?  Third.  Does  it 
impair  the  company's  contract  rigiits? 
Fourth.  Can  it  bo  enforced  by  a  return  of 
cars  to  the  stable?  The  city  charter  pro- 
vides: "They  [board  of  councilmen]  aball 
have  power  to  pass  all  ordinances  and  by- 
laws, not  In  conflict  with  this  charter  or 
the  constitution  of  this  state,  that  may 
benecessary  for  thedne  and  effectual  ad- 
ministration i>f  right  and  Justice  in  said 
city,  and  for  the  better  government  there- 
of. They  may  affix  such  penalties  for  vio- 
lation of  ordinances,  not  to  exceed  one 
hondred  dollars,  or  imprisonment  in  the 
work-house  or  Jail  not  exceeding  six 
months,  or  both,  in  the  discretion  of  the 
court,  for  each  offense,  as  they  may  deem 
the  good  order  and  welfare  of  the  city 
may  require."  It  also  provides:  "They 
shall  have  power  to  cause  the  removal  or 
abatement  of  any  nuisance.  •  •  •"  Tbe 
powers  of  a  municipality  are  confined  to 
those  expressly  granted,  or  those  essential 
to  the  execution  of  those  so  granted. 
They  are  mere  agencies  of  the  sovereign 
authority  of  tbe  state,  and  can  therefore 
exercise  no  powers  except  tboKC  expressly 
conferred,  or  those  essential  to  the  accom- 
plishment of  tbe  purposes  of  the  Incor- 
poration. They  must  be  either  expressly 
granted,  or  necessarily  Implied  as  incident 
to  those  so  granted,  or  essential  to  tbe 
object  and  purposes  of  the  corporation. 
Clearly  no  power  Is  attempted  to  be  ex- 
pressly given  in  tbe  charter  to  regulate  tbe 
number  of  employes  on  the  street-railway 
earn,  or  how  they  shall  be  operated ;  but. 
if  the  requiring  of  both  a  driver  and  a  con- 
ductor be  the  exercise  of  the  police  power, 
then  the  provision  of  the  charter  above 
cited  authorized  the  enactment  of  tbis  or- 
dinance. If  it  be  not  a  police  i-egulatlun. 
but  a  mere  attempt  to  enter  into  and  reg- 
ulate the  company's  business,  then  It  can- 
not be  sustained.  These  cars  run  between 
the  cities  of  Newport,  Covington,  and  Cin- 
cinnati. The  name  of  the  corporation 
indicates  the  line.  They  pass  through 
crowded  thoroughfares  and  centers  of 
crowded  population.  Persons  are  con- 
stantly getting  on  and  oB  the  cars.  Ttaey 
are  in  great  part  women  and  children. 
The  cars  are  apt  to  be  crowded, at  leoMt  in 
the  morning  and  evening,  as  persons  go 
and  return  from  their  business.  If  it  be 
said  they  have  heretofore  been  operated 
without  both  a  driver  and  condnctor,  it 
can  also  besaid  the  cities  have  grown,  and 
the  travel  has  doubtless  increased.  While 
the  privilege  has  been  granted  to  the  com- 
pany to  operate  a  street  railway,  yet  tbia 
does  not  deprive  the  city  government  of 
the  power  to  make  reasonable  regnlatlona 
lor  its  enjoyment  in  such  a  way  as  will  be 
consistent  with  the  s^ety  of  the  public. 
No  contract  right  of  the  company  enters 
into  the  question.  There  has  been  no  at- 
tempt to  contract  away  this  power.  The 
mere  granting  of  a  charter  to  operate  tb» 
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railway  did  not  ennstltute  any  such  at- 
tempt; and,  U  it  bad  been  attempted,  it 
would  be  unavailing,  because  government 
cannot  direst  ItBeif  of  the  police  power; 
and  tbepasaageol  this  ordinance,  looking, 
aa  It  does,  to  the  salety  of  the  public,  was 
a  proper  exercise  of  it,  and  not  unreason- 
able or  oppressivein  character.  The  cases 
of  Bailroad  Co.  v.  City  of  Brooklyn,  37 
Hun,  413,  where  a  city  ordinance  required 
both  a  driver  and  conductor  upon  each 
car;  and  fiavenna  v.  Pennsylvania  Co.,  46 
Ohio  fjt.  118,  1:2  N.  E.  Rep.  445,  where  the 
ordinance  required  a  railroad  company  to 
kepp  a  watchman  at  a  street  crossing  to 
give  warningto  passere  by  of  approaching 
trains, — denied  the  poweroftbe  municipal- 
ities to  enact  the  ordinances,  because  the 
state  legislature  had  reserved  to  itself  the 
power  to  regulate  these  matters.  And  in 
Darst  V.  People,  51  111.  286,  where  an  or- 
dinance declared  all  liquor  kept  within  the 
town  for  the  purpose  of  being  sold  or 
given  away  and  drank  within  the  town  a 
nuisance,  and  directed  the  police  to  re- 
move it  beyond  the  town  limits,  it  was 
held  they  could  not  seise  and  carry  It 
away  save  through  a  Judicial  instrumen- 
tality, as  the  owner  had  a  right  to  have 
it  determined  whether  it  was  kept  for  sale 
or  gift  to  t>e  drank  in  the  town,  as  in  that 
event  only  was  it  declared  to  be  a  nui- 
sance. Obviously  these  cases  are  not  like 
this  one. 

It  is  said,  however,  that  no  power  ex- 
isted to  direct  the  return  of  a  ear  not  hav- 
ing both  a  driver  and  a  conductor  to  the 
utable;  that  this  is  an  enforcement  of  the 
ordinance  without  a  trial,  and  the  inflic- 
tion of  punishment  before  the  party  has 
been  found  guilty  by  Judicial  process.  It 
is  in  no  sense,  however,  a  forfeiture  of  the 
property,  but  merely  authorizes  an  effect- 
ive exercise  of  the  police  power.  If,  tor 
instance,  a  car  were  found  without  both 
a  driver  and  a  conductor,  is  it  to  t>e  merely 
stopped,  and  remain  upon  the  street, 
blockading  travel,  and  constituting  a 
nuisance?  Suppose  a  muDlclpallty,  in  the 
exercise  of  the  police  power,  were  to  for- 
bid the  driving  of  elephants  nr  other  wild 
animals  through  its  streets,  and  some 
were  found  upon  them,  would  it  not  have 
the  power  to  direct  their  removal?  It  Is 
upon  this  idea  that  the  imp<iunding  of 
stock  running  at  large  in  a  town  or  city 
may  be  authorised  by  ordinance.  McKee 
V.  McKee,  8  B.  Mon.  433.  While  they  may 
be  removed  from  the  streets,  where  they, 
by  reason  of  the  ordinance,  are  a  nuiaauce, 
yet  it  is  true  they  cannot  be  sold,  and  the 
owner  divested  of  his  property,  without 
Judicial  proceeding.  This  would  deprive 
bin)  of  bis  property  without  due  process 
of  law.  Varden  v.  Mount,  78  Ky.  8K.  The 
ordinance  in  question,  however,  does  not 
attempt  this, but  merely  protects  the  pub- 
lic from  the  danger  existing  from  running 
the  cars  without  proper  control  and  suffi- 
cient force;  and,  if  it  be  attempted,  pro- 
vides for  their  removal,  to  prevent  their 
becoming  a  nuisance.  In  the  case  of 
Kailroad  Co.  v.  Richmond.  96  C.  S.  531, 
where  an  ordinance  provided  that  no  car 
or  engine  of  a  certain  railroad  should  be 
propelled  by  steam  upon  that  part  of  its 
track  upon  a  portion  of  a  certain  street  in 


tiie  city  of  Richmond,  it  was  held  that  the 
ordinance  did  not  impair  any  vested  right 
of  the  company,  nor  deprive  it  of  its  prop- 
erty without  due  process  of  law.  It  was 
a  mere  rcgulatiou  of  the  use  of  it  within 
the  city,  and  not  a  "taking"  within  the 
meaning  of  theuonstitutlonal  prohibition. 
This  is  the  effect  of  the  ordinance  now  in 
question,  and  the  Judgment  dissolving  the 
injunction  against  its  enforcement  is  af- 
firmed. 


CAMPBBt^L  ▼.  DlBNBT. 

(Court  of  Appeal*  ofKentuOeu.    March  16, 1803.) 

QVIITINO  TlTLB — ^PlBADINO. 

1.  Under  BL  March  9,  1864,  providing  that 
any  one  having  the  legal  title  to  land  and  pos- 
session thereof  may  maintain  an  equitable  action 
against  any  person  "setting  up  claim  thereto," 
though  an  adversary's  claim  of  title  is  worth- 
less, yet  if  it  be  hostile  to  plalntiJI,  and  clouds 
his  title  so  as  to  depreciate  the  market  value  of 
his  estate  in  the  estimation  of  business  men,  an 
BOtlon  to  quiet  will  lie. 

2.  In  such  action  there  need  not  be  a  descrip- 
tion of  the  title  claimed  by  defendant,  but  there 
must  be  an  allegation  that  defendanl'*  claim  is 
hostile  to  plaintirs  tiUe. 

Appeal  from  court  of  common  pleas, 
Knox  county. 

"To  be  officially  reported. " 

Action  by  Alexander  Campbell  against 
Patrick  Ulsney.  Judgment  lor  defend- 
ant.    Plaintiff  appeals.    Affirmed. 

A.  K.  Cook,  for  appellant. 

Bbnnbtt,  J.  The  appellant  brought 
this  action  in  equity  to  quiet  his  title  to  a 
tract  of  land.  The  petition  alleges  that 
the  appellant  has  the  legal  title  to  the 
land,  and  is  in  the  posxession  of  it  The 
allegation  in  reference  to  the  appellee's  as- 
serting claim  to  the  land  is  "that  the  de- 
fendant, Patrick  Disney,  is  asserting  claim 
to  a  portion  of  said  land, — the  exact  ex- 
tent of  such  claim  plaintiff  does  notknow; 
that  such  assertion  of  claim  on  the  part 
of  the  defendant,  though  without  any 
foundation  on  which  to  rest,  nevertheless 
is  a  cloud  upon  the  title  of  plaintiff,  Im- 
pairs, and  will  continue  to  impair,  the 
plaintiff's  full  and  free  and  quiet  enjoy- 
ment of  said  land,  and  impairs,  and  will 
In  future  impair,  the  salable  value  of  said 
land."  The  court  sustained  a  demurrer 
to  the  petition,  and  the  appellant  has  ap- 
pealed to  this  court.  In  tne  case  of  Kin- 
caid  V.  McGowan,  88  Ky.  91,  4  S.  W.  Rep. 
802,  it  was  alleged.  In  substance,  that  the 
appellees  were  setting  up  some  sort  of 
claim  to  the  appellants'  land  under  some 
contract  with  'Thomas  Duckham,  who  was 
Edward  KInkead's  vendor;  that  the  ap- 
pellees were  giving  out  in  speeches  that 
they  were  the  owners  of  the  land,  and  en- 
titled to  the  possession  of  it.  It  was  also 
alleged  that  John  M.  Clayton  asserts  that 
he  holds  the  title  to  the  balance  of  the  land 
as  the  remote  vendee  of  said  Duckham, 
etc.;  that  these  hostile  claims  of  title  put 
a  cloud  upon  the  appellants'  title;  and 
they  asked  that  their  title  be  quieted.  It 
was  held  in  that  case  that  the  act  of 
March  9,  1854,  which  was  not  repealed  by 
the  Qeneral  Statutes,  enlarged  the  equita- 
ble doctrine  of  quia  timet.  By  said  stat- 
ute any  one  having  the  iegcU  title  to  land. 
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and  poBBenfllon  of  It,  may  maintain  this 
action,  etc.,  againat  any  person  "setting 
op  claim  tliereto."  Bat  anrb  ciaim 
means  a  title  or  rlxbt  that  ia  hostile  to 
the  plaintiff's  title,  and  which,  thouKh  it 
may  be  a  worthless  title  that  the  adver- 
sary Is  setting  up,  yet,  if  It  clouds  the 
plaintitt's  title,  and  depreciates  the  market 
value  of  bis  estate  in  the  estimation  of 
business  men  who  might  otherwise  be  will- 
ing to  buy  it  at  Its  fair  value,  etc.,  an  ac- 
tion In'sucb  case  will  lie  to  quiet  the  title. 
There  need  not  be  a  description  o(  the 
title  that  the  adversary  claims,  for  that 
would.  In  many  cases,  be  Impossible.  But 
facts  should  be  alleged  showing  that  the 
defendant  was  setting  up  a  claim  of  title 
or  rlKht  bostila  to  tlie  title  of  the  plaintiff; 
and,  that  being  shown,  then  the  allega- 
tion that  such  claim  of  title  or  right 
clouded  the  plaintiff's  title  would  have  a 
basis  of  fact  upon  which  to  stand.  But 
where  the  allegation  Is  that  the  defendant 
"is  setting  up  claim  to  the  land,"  which 
does  not  necessarily  mean  a  hostile  claim, 
bat  It  may  mean  a  claim  that  is  friendly 
to  the  plaintiff's  title,  then  the  additional 
allegation  that  such  claim  clouds  the 
plaintiff's  title  does  not  make  the  expres- 
sion "setting  up  claim  "  equivalent  to  the 
allegation  that  the  deltenaant  was  claim- 
ing a  hostile  title  to  that  of  the  plaintiff. 
To  Illustrate,  suppose  the  defendant's 
claim  was  a  lease  from  the  plaintiff,  such 
lease  would  be  a  rightful  claim,  which 
might  greatly  lessen  the  market  value  of 
the  property,  yet  no  one  would  contend 
that  an  action  qultt  timet  would  lie  in  such 
case.  Bnt,  in  order  to  maintain  the  ac- 
tion. It  should  appear  thut  the  claim  of 
title  or  right  was  hostile  to  the  title  of 
the  plaintiff;  then  the  allegation  that  such 
claim  of  title  clouded  the  plaintiff's  title 
would  be  a  substantial  fact,  which  should 
be  alleged.    The  Judgment  is  affirmed. 


Mbasi.bs  et  »l.  v.  Martin. 
(Court  4tf  Appeals  of  KentucTc]/.    March  32, 1893. ) 

MORTSAOBS— Siaill.TUBI  BT  MaBK — ATTBSTUrS 

WiTNSss— Necbssitt  fob.   ' 
1.  Binoe  Civil  Code.  I  783,  aubsea  7,  which 

g'ovldea  that  the  word  ^•ignature"  inctades  a 
ark  by  or  for  a  person  who  cannot  write  "If  his 
name  be  subscribed  to  an  inatniment  by  a  person 
Who,  nuar  thereto,  wrlcea  his  oivo  name  as  a  wit- 
ness, "  is  found  under  the  title  relating  to  the 
roles  of  construotion  of  the  Code,  snob  subsec- 
tion applies  only  to  such  Inalruments  as  are  re- 
quired to  be  executed  under  the  provisions  of  the 
Code;  and  where  a  wife  relinqmshes  her  dower 
right  in  land  by  signing  her  mark  to  a  mortgage, 
and  acknowledging  tbe  same  before  the  county 
clerk,  and  In  a  subsequent  action  of  foreclosure 
pleads  rum  ett  factum,  tbe  certificate  of  the  lat- 
ter Is  competent  evidence  that  she  signed  the 
mortgage. 

8.  Gen.  St  c.  33,  |  30,  provides  that  the  au- 
thority of  an  agent  to  sign  his  principal's  name 
"as  surety"  must  be  In  writing,  signed  by  the 
principal;  and,  If  the  prindpal  does  not  write 
his  name,  then  he  must  sign  by  his  sign  or  mark, 
which  must  be  made  "in  the  presence  of  at  least 
one  creditable  attesting  witness. "  field,  that  the 
metliod  of  signing  herein  prescri  bed  does  not  ap- 
ply to  a  person  signing  his  name  to  a  mortgage. 
18  S.  W.  Bep.  aas,  reversed. 

Appeal    from    circuit    coart,    Webster 
countjr. 


"To  be  ofBclally  reported." 

Action  to  foreclose  a  mortgage  by 
Elenor  Martin,  asslKnee,  against  R.  v. 
Measles  and  Sarah  B.  Measles.  Judgment 
lor  plaintiff.  Defendants  appeal.  Af- 
firmed. 

The  original  opinion  (18  8.  W.  Rep.  838) 
was  withdrawn,  and  a  rehearing  waa 
granted  on  petition. 

John  D.  HOI,  for  appellants.  Towerj  «ft 
Bourland,  for  appellee. 

Bbnnbtt,  J.  Tbe  appellant  R.  V. 
Measles  execute  a  mortgage  on  a  tract  of 
land  In  Webster  county  to  aecure  the  pay- 
ment of  a  note  which  be  executed  to  tbe 
appellee's  assignor,  Sarah  E.  Measles.  It 
appears  that  tbe  appellant  Sarah  B. 
Measles  attempted  to  rellnqaish  her 
dower  In  said  land  by  signing  the  mort- 
gage by  making  her  marK,  she  not  l>elng 
able  to  write  her  name,  and  by  acknowl- 
edging tbe  same  before  tbe  county  clerk  to 
be  her  act  and  deed.  There  was  no  attest- 
ing witness  to  the  mark  of  the  Mppellant 
Sarah.  She  pleads  ooo  eat  tketum.  Sec- 
tion 732,  snbsec.  7,  (Tlvil  Code,  provides : 
"The  words  'signature,'  'subscription,' 
and  words  of  like  import,  include  a  mark 
by  or  for  a  person  who  cannot  write,  If 
his  name  be  subscribed  to  an  Instrnment, 
and  witnessed  by  a  person  who,  near 
thereto,  writes  his  own  name  as  a  wit- 
ness." Section  'JO,  c.  22,  Gen.  St.,  pro- 
vides that  the  authority  of  an  agent 
to  sign  his  principal's  name  as  surety 
must  be  In  writing,  signed  by  tbe  princi- 
pal ;  and.  If  the  principal  does  not  write 
his  name,  then  he  mnst  sign  by  his  slg^  or 
mark,  which  sign  or  mark  must  be  made 
In  "the  presence  of  at  least  one  creditable 
attesting  witness."  It  has  been  held  by 
this  court  (see  Ragan  v.  Cbenanlt,  Ti  Ky. 
545)  that  If  the  principal  signed  his  name 
by  making  bis  "sign  or  mark,"  and  which 
signature  was  not  made  In  tbe  presence  of 
at  least  one  wltnetis,  and  attested  by  bim. 
It  was  not  proper  to  admit  parol  evidence 
that  the  principal  subsequently  ratified 
the  act.  Also  In  the  case  of  Bllllngton  v. 
Cam.,  79  Ky.  400,  It  was  held  that  Billing- 
ton,  who  directed  an  attorney  to  sign  his 
name  to  a  bail-bond  as  surety  In  bis  pres- 
ence, and  the  attorney  did  sign  his  name 
to  the  bond  in  his  presence,  was  not 
bound  thereby,  because,  although  tbe  at- 
torney signed  In  the  presence  of  Billing- 
ton,  he  was  BUlington's  agent;  and,  as 
the  statute  directing  how  the  act  should 
be  evidenced  was  mandatory,  and  as  the 
mandate  was  not  followed,  the  principal 
was  not  bound,  and  no  other  proof  could 
be  received  to  bind  bim.  Tbe  section  of 
the  Btatate,  supra,  applies  to  the  authori- 
ty of  an  agent  to  sign  tbe  name  of  his 
principal  as  surety,  which  authority  must 
be  In  writing,  and  signed  bythe  principal; 
and,  if  he  signs  by  making  his  mark  only, 
bis  signature  must  be  attested  by  at  least 
one  creditable  witness.  But  said  section 
only  relates  to  the  authority  of  an  agent 
to  sign  his  principal's  name  to  some  docu- 
ment by  which  it  Is  proposed  to  bind  bim 
as  surety,  bnt  It  does  not  relate  to  a  per- 
son signing  his  own  name  to  a  docnment 
by  which  he  is  to  be  boand.  Nor  does  the 
section  of  tbe  (TivU  Code^niora.  fvqnire 
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that  a  person's  signature  made  by  his 
mark  to  such  document  shall  he  attested 
by  a  witness,  unless  tbe  document  is  such 
as  is  required  to  he  executed  under  tbe 
proTinions  of  tbe  Civil  Code.  Said  subsec- 
tion is  found  under  the  title  that  relates 
to  tbe  "rulesof  construction  of  tblsCode." 
And,  as  has  been  decided  by  this  court, 
(see  Maupin  y.  Beckley,  MS.  Op.  Feb.  11, 
1882,)  it  has  "reference  only  to  tbe  execu- 
tion of  such  instruments  as  are  required 
to  be  executed  under  tbe  provisions  of  the 
Code. "  Was  there  sufflcient  evidence  that 
tbe  appellant  signed  the  mortgage  by 
making  her  mark?  We  think  there  was, 
for  tbe  clerk  certifies  that  she  acknowl- 
edged it  to  bo  her  act  and  deed,  which  cer> 
tIBcate  la  not  questioned.  And  while  tbe 
certificate  is  not  equivalent  to  an  attest- 
ing witness,  or  substitutional  fur  such 
witness,  it  proves  that  the  appellant  ac- 
knowledged it  to  be  ber  act  and  deed, 
wblcb  acknowledgment  includes  her 
signature;  and  tbe  certificate,  upon  the 
Issue  of  non  eat  factum,  Is  evidence  of  that 
fact,  upon  which  tbe  court  ought  to  de- 
cide against  the  appellant,  unless  the  evi- 
dence  is  overcome  by  such  counter-evidence 
as  tbe  law  permits  in  such  cases,  which 
was  not  done  in  this  case. 
Tbe  Judgment  is  affirmed. 


Ransom  et  al.  y.  Connbllt  et  al. 
(Ocurt  tffAppeait  (ifKentueky.    Maroiiaa,  1808.) 

WlIXB— BSVOCATIOH  BT  SOBSEQUINT  HaBRIAOB. 

The  fact  that  by  antenuptial  contract  a 
wife  is  to  retain  all  her  property,  and  have  only 
•pedUo  and  restrioted  marital  riKbtt  in  her  hus- 
band's property,  does  not  take  a  will,  previotuly 
made  by  bun,  oatsida  of  Oen.  8L  o.  lU,  {  9,  pro- 
viding that  the  marriage  of  any  person,  alter 
making  a  will,  revokes  the  will.  Stewart  v, 
XalhoUand,  (Ky.)  10  B.  W.  Rep.  185,  dlstln- 
KDished. 

Appeal  from  circuit  court,  Boone  comi- 
ty. 

"To  be  officially  reported  " 

J.  M.  Ck>nnelly  and  others  procured  tbe 
probate  of  tbe  will  of  Thomas  Vest.  J.  E. 
Ransom  and  others  appealed  to  the  circuit 
coart,  where  the  action  of  tbe  probate 
court  was  affirmed.  Ransom  and  otuera 
appeal.    Reversed. 

11'.  W.  Dicieraon,  for  appellants.  CoU 
Itaa  &  Fluley  and  O'Hara  A  Bryan,  for 
appellees. 

Bennett,  J.  In  1864  Thomas  Vest 
made  bis  will,  devising  his  entire  estate  to 
bis  wife  and  her  children.  In  1868  his  wife 
died.  In  1862  he  married  Mrs.  Racbael 
le  Vesque,  with  whom  he  had  at  the  time 
of  tbe  marriage  an  antenuptial  contract, 
which  WHS  entered  into  a  short  time  he- 
fore  marriage,  by  which  she  was  to  re- 
main the  owner  of  all  ber  property,  and 
she  was  to  have  no  marital  rights  in  bis 
property,  except  a  specific  interest  in  a 
certain  tract  of  land  during  bis  life,  and 
tbe  use  of  two  slaves,  and  tbe  use  of  one 
room  in  his  boose,  etc.,  after  bis  death, 
daring  life.  He  died  in  1886,  leaving  her 
aH  his  widow,  and  without  destroying  the 
win  be  made  In  1854.  After  his  death  tbe 
will  was  probated  in  the  Boone  county 
coart  by  tbe  devisees.    But  some  of  bis 


heirs  resisted  tbe  probate  of  the  will,  and 
appealed  to  the  circuit  court,  and  that 
court  affirmed  tbe  action  nf  thecouncy 
court  In  admitting  the  will  to  probate, 
and  tbe  same  parties  have  appealed  to 
this  court.  The  only  question  presented 
by  the  appeal  for  decision  is  whether  or 
not  tbe  marriage,  in  1862,  revoked  the  will 
made  in  1854.  The  appellee's  contention 
is  that,  as  the  object  of  section  9,  c.  113, 
Gen.  St.,  declaring  that  the  marriage  of 
any  person,  whether  man  or  woman, 
after  having  made  a  will,  revoked  tbe 
will,  was  designed  to  prevent  fraud  upon 
the  marital  lights  of  the  other  contract- 
ing party,  and,  as  the  marital  rights  ot 
the  second  Mrs.  Vest  could  not  be  affected 
by  the  antecedent  will,  because  of  tbe 
marriage  contract  aecnring  to  her  all  her 
own  estate,  and  specifying  what  Inter- 
est she  shonld  be  entitled  to  in  bis  estate, 
whirb  contract  controlled  as  to  her  prop- 
erty rights,  tbe  antecedent  will  was  no 
fraud  upon  ber  marital  rights;  hence  the 
wfll  was  not  revoked  by  the  marriage. 
Tbe  case  of  Stewart  v.  Mulholland,  (Ky.) 
10  S.  W.  Bep.  125,  Is  relied  on  In  support  ot 
that  contention.  In  that  case  Mrs.  Mary 
Hall  Jacob  and  James  R.  Stewart,  being 
about  to  marry  each  other,  entered  into 
an  antenuptial  contract,  by  which  It  was 
agreed,  among  other  things  relative  to 
their  property  rights  after  marriage,  that 
Mrs.  Jacobs  should  have  the  power  to 
dispose  of  her  property  by  will.  Tbe  will 
was  made  on  the  9th  of  January,  after 
the  terms  of  tbe  antenuptial  contract 
were  agreed  on.  The  antenuptial  con- 
tract was  reduced  to  writing  on  the  11th 
of  January;  and  on  thel2tb  of  January 
it  was  signed  by  both  parties,  Mr.  Stew- 
art having  been  informed  that  Mrs.  Jacob 
bad  made  said  will  pursuant  to  the  nn- 
deretandiug  between  them,  and  on  the 
same  day  (the  12tb)  the  marriage  cere- 
mony was  performed.  This  court  held,  in 
that  case,  that  the  close  proximity  ot  the 
events  above  detailed  showed  that  they 
were  a  part  and  parcel  ot  but  one  agree- 
ment, which  was  consummated  and  com- 
pleted by  the  performance  of  the  marriage 
ceremony,  which  agreement  was  to  con- 
trol the  marriage  relation  as  to  property 
rights,  instead  of  the  statutory  regula- 
tions  in  regard  tbereo,  and  which  was  to 
take  effect  and  control  tbe  property  rights 
of  tbe  parties  from  and  after  the  mar- 
riage; that  the  agreement  as  to  tbe  par- 
ticular power  of  Mrs.  Jacob  to  dispose  ot 
her  property  by  will  was  to  be  construed 
as  If  made  simultaneously  with  the  mar- 
riage; and,  as  the  will  made  Just  three 
days  before  was  a  part  of  the  whole 
agreement  consummated  and  completed 
by  the  marriage,  and  which  took  effect 
from  and  after  that  event,  it  should  be  re- 
garded as  speaking  at  that  time  forward, 
and  as  consenting  at  that  time  that  said 
will  should  bo  the  wfll  that  the  parties 
contemplated  that  the  wife  should  make; 
consequently  it  was  and  should  be  re- 
garded as  a  part  and  parcel  of  the  con- 
tract that  was  consummated  by  tbe  fact 
of  marriage,  and  as  having  been  made 
simultaneously  therewith.  The  case  of 
Stewart  r.  Powell,  (Ky.)  14  S.  W.  Rep. 
496,  tbns  construes  tbe  case  ot  Stewart  v. 
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Mulholland,  but  ttan  case  bcre  1b  not  kot- 
erned  by  the  Mulholland  Case.  Tbat  case 
simply  recogulccH  the  right  ut  the  wife  to 
dispose  of  her  separate  property  by  will. 
It  her  husband  agreed  that  she  might  do 
so;  and  that  he  could  agree  upon  their 
marriage  that  the  will  she  bad  made,  just 
three  days  betore,  by  bis  consent  and  In 
pursuance  to  the  power  that  she  was  to 
possess,  should  be  her  will,  the  same  as 
if  be  bad  immediately  after  the  perform- 
ance of  the  marriage  ceremony  executed 
the  power.  Bat  it  was  not  intended  to 
say,  nor  was  It  said,  that  the  husband,  by 
antenuptial  contract,  could  continue  in 
force  a  will  already  made  by  him,  because 
be,  being  nai  Juris  all  the  time  as  to  tbat 
matter,  can  make  a  will  after  marriage 
disposing  of  all  bis  property  as  he  may 
wish,  subject,  bowerer,  to  socb  marital 
rights  as  bis  wife  may  possess,  and  which 
cannot  possibly  be  a  fraud  npoD  her 
rights;  and  It  was  the  possibility  of  a 
fraud  upon  the  marital  rights  of  either 
party  that  caused  the  legislature  to  declare 
that  marriage  should  reroke  a  will  pre- 
viously made  by  either  contracting  party, 
save  iu  the  instancementloned  in  the  stat- 
ate,  and  where  the  husband  simultane- 
ously with  the  marriage,  or  after  then, 
gave  the  wife  the  power  to  dispose  of  her 
separate  property  by  will;  and  to  allow 
her  to  adopt  a  will  previously  made 
would  be  equivalent  to  giving  her  the 
power  to  make  a  will  after  marriage. 
The  Judgment  is  reversed,  with  directions 
to  reject  the  probate  of  the  will. 


LoDiBviLLB,  St.  L.  &  T.  Rt.  Co.  v.  Nbafos 
et  ox. 

{CmiTt  of  Appedli  qf  Kentucfcy-    Harcli  83, 1892. ) 
Dbsdb— Expressed  Cos8n>Biu.TioN  —  Fabol  Evi- 
dence TO  Vabt— Bbeacb  or  CoitTBACT— Keas- 

UBB  or  DaMAOES — PLBADINa. 

1.  Though  the  expressed  consideration  of  a 
deed  to  a  railroad  company  is  ''benefit  to  be  de- 
rived from  the  building  of  the  road  and  one  dol- 
lar paid, "  the  grantor  may,  by  parol  evidence, 
show  that  the  real  oonslderatlon  was  the  com- 
pany's promise  to  buUd  a  depot  on  the  land. 

2.  ui  an  action  for  breach  of  such  oontract, 
the  measure  of  damages  is  the  actual  value  of 
the  land  conveyed,  and  an  amount  equal  to  the 
depreciation  of  the  grantor's  adjacent  land,  to- 
gether with  the  amount  in  which  the  adjacent 
land  would  have  been  incruased  in  value  by  the 
building  of  the  depot,  without  set-olt  lor  any  en- 
hancement occasioned  by  the  building  of  the 
road. 

8.  A  general  allegation  of  damages,  with  a 
prayer  for  a  stated  amount,  is  sufBoient  to  allow 
plaintiff  to  Introdaoe  evidence  of  all  such  dam- 
ages as  naturally  and  necessarily  result  from 
the  breach  complained  of;  and  refusal  to  strike 
out  averments  as  to  the  value  of  the  land  taken, 
and  of  depreciation  of  the  residue  by  the  con- 
struction of  the  railroad,  the  amount  of  each  be- 
ing left  blank,  was  not  error,  since  such  dam- 
ages were  not  special. 

4.  The  petition,  based  on  the  breach  of  oon- 
tract, stated  but  one  cause  of  action,  though  It 
demanded  damages  for  the  value  of  the  land 
granted,  and  for  loss  occasioned  to  the  grantor 
by  the  failure  to  erect  the  depot. 

Appeal  from  circuit  court,  Meade  county. 

"To  be  otHcially  reported. " 

Action  for  breach  of  contract  by  G.  L. 
Neafas  and  wife  against  the  Louisville,  St. 
Lools  &  Texas  Railway  Company.    Ver- 


dict and  Judgment  for  plaintifb.    Defend- 
ant appeals.    AflBrmed. 

Helm  <e  Brace  and  Watben  Jt  Riehard- 
eoB,  for  appellant.  Fairleigb  Jl  Straus,  for 
appellees. 

Lewis,  J.    Appelleem,  hasband  and  wife, 
brought  this  action  to  recover  of  appel- 
lant damages  for  breach  of  contract.    It  is 
stated  in  the  petition  that  they  are  own- 
ers of  a  tract  of  land  in  Meade  connty, 
and,  proceedings  for  fixing  their  compen- 
sation in  damages  for  way  of  appellant's 
railroad  over  it  being  then  pending,  a  con- 
tract   was    made   between     the     parties 
whereby    appellant   agreed  tbat,  if    tbey 
would  convey  to  it  for  socb  way  a  stripsO 
feet  wide  tbroogb  the  land,  and  another  70 
feet  wide  and  1,200  feet  long,  it  would  con- 
struct and  maintain  on  the  latter  strip  a 
depot  station  ;  that  ttaey.  In  pursuance  of 
the  contract,  did  June  27,  lS87,ezecate  and 
deliver  the  required  deed,  and  under  It  ap- 
pellant immediately  toolc  possession     of 
both  strips,  and  built  thereon  and    baa 
since  operated  its  railroad ;  yet,  though 
requested,  baa  refused  to  construct   and 
maintain    the  depot  station   aa   agreed. 
In  the  answer  it  is  alleged  the  real  consid- 
eration for  the  agreement  on  the  part  of 
appellant  Iu  the  one  recited  in  thn  deed. 
not  that  stated  In  tbepetition.  Andcoansel 
now  contend  no  action  can  be  maintained 
on  the  parol  contract  set  out  in  the  peti- 
tion, because  it  became  merged   into  the 
written  contract,  upon  which  only  can  an 
action  for  the  cause  alleged  be  baaed.  Tbe 
error  of  tbat  argument  arises  from  con- 
founding the  agreement  of  tbe  appellant 
with    the  consideration    for  it.    It    does 
appear  from  tbe  deed  that  the  strip  of    80 
feet,  on  which  is  built  tbe  main  track,  was 
conveyed  for  tbe  recited  consideration  of 
"benefit  to  be  derived   from  the  bnilding 
of  the  road  and  one  dollar  paid,"  while  a 
grant  of  tbe  70  feet  is  the  only  expressed 
consideration  for  the  agreement  or  under- 
taking of  appellant.    But  there  Is  no   dis- 
pute of  the  alleged  parol  contract  having 
been  made  and  compiled   with   by  appel- 
lees,   nor   variance  between  the  petition 
and  deed  in  respect  to  the  terms  or  import 
of  appellant's  undertaking;  for  in  tbedeed 
it  is  expressly  stipulated  tbat  "the  Lonls- 
ville,  St.  Louis  &  Texas  Rail  way  Company 
agrees  and  undertakes  to  construct  and 
maintain  on  said  70  feet  a  side  track  and 
depotstatlon. "  Consequently,  wbetherthe 
consideration  for  the  agreement  or  under- 
taking by  appellant  was  as  stated  in  tbe 
petition,  or  as  expressed  in  the  deed,    is 
not  a   material  inquiry,  except  in  deter- 
mining the  measure  of  damages  for  tbe 
breach   that  appellant  does  not  deny  it 
was  guilty  of.    Nor  would  recital  of  the 
consideration  in  the  deed,  even   if  tbe  ac- 
tion was  based  upon  it,  instead  of  the  pa- 
rol contract,  be  at  all  conclusive  of  tbeques- 
tion ;  for  there  is  no  rule  better  settled  by 
this  court  than  tbe  one  allowing  a  party 
to  show,  by  parol  evidence,  a  considera- 
tion in  addition  to  or  different  from  that 
expressed  on  the  face  of  a  deed  or  other 
written    memorial    of  tbe  contract.    We 
therefore  see  no  reason  why  this  action 
may  not  be  mnintoined  on  the  parol  con- 
tract set  out  In  the  petition  and  the  troe 
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consideration  for  appellant's  andertaklng 
be  Bbuwn,  even  In  contravention  of  recit- 
als on  that  subject  In  the  dued,  which  ap- 
pears to  have  been  executed  simply  in  com- 
pliance  with  appellee's  part  of  the  con- 
tract. And  in  this  connection  it  la  proper 
to  say  that  on  the  trial  the  evidence  was 
conclnsive;  the  real  consideration  was  as 
stated  in  the  petition.  Before  uoswering. 
appellant  moved  the  court  to  require  cer- 
tain blanltslnthe  petition  filled,  and  re- 
fusal of  that  motion  is  made  a  distinct 
frroand  for  reversal.  But,  as  the  motion 
was  made  seemingly  upon  the  assumption 
that  the  amounts  left  bianlt  related  to  mat- 
ters of  special  damages,  we  will  considerlt 
in  connection  with  Instructions  to  the  ]ury 
also  complained  of;  though  it  is  not  nec- 
essary to  refer  to  such  parts  of  the  petition 
as  were  stricken  not,  nor  to  that  portion 
In  regard  to  which  neither  evidence  was 
ofTered  nor  Instrnctlons  given. 

Tbe  instructions  are  as  follows:  (1) 
"  Tbe  plaintiffs  are  entitled  to  recover,  and 
tbe  jnry  should  And  for  them  the  dam- 
ages, if  any.  they  may  have  sustained  be- 
''  causeoftbedefendant's  failure  to  constrnct 
anil  maintain  a  side  track  and  depot  sta- 
tion on  the  strip  of  ground  70  feet  wide  re- 
ferred to  in  tbe  pleadings;  and.  In  addi- 
tion thereto,  the  damages,  if  any,  they 
may  have  sustained  by  the  building  of  the 
defendant's  railroad  through  their  lands 
on  the  strip  of  land  80  feet  wide  referred  to 
in  the  pleading)."  (2)  "The  measure  of 
damages  the  plaintiiT  la  entitled  to  recover 
under  instruction  No.  1,  If  any.isdlfforPDce 
inthemarketvalue.if  any, of  the  plaintiff's 
land  without  said  depot,  and  what  their 
market  valoci  wonld  be  had  said  depot 
been  eoostracted  and  maintained,  and 
ased  by  said  defendant  as  a  depot  for 
freight  and  pasaeugera,  as  depots  are  or- 
dinarily used  for  such  purposes  at  such 
places;  and,  in  determining  this  difference 
in  value,  if  there  be  such  difference,  the 
Jnry  shall  not  consider  the  profits  which 
might  have  been  made  by  the  plaintiffs,  or 
either  of  tiiem.  In  any  business  tbey  might 
have  established  at  said  point,  but  the 
Jury  may  consider  the  reasonable  adapta- 
tion of  the  p<iint  for  business  purposes, 
which  wonld  enhance  the  market  value  of 
tbe  said  lands."  (31  "The  plaintiffs  are 
farther  entitled  to  recover  damages,  un- 
der Instruction  No.  1,  if  any,  resulting 
to  plaintiff's  land  from  tbe  construction 
of  the  railroad  through  their  farm ;  and 
the  ]ory  are  directed,  in  estimating  said 
damages,  to  find  the  value  of  the  land  as 
now  cut  and  occupied  by  the  road,  and 
thnn  find  what  it  would  be  worth  if  not 
cnt  and  occupied  by  tiaid  road,  and  the 
difference,  if  any,  is  the  damages  they  are 
entitled  to  recover  on  that  account."  We 
perceive  no  error  prejudicial  to  appellant 
in  either  substance  or  form  of  those  in- 
structions. 

1.  Appellee  was  legally  entitled  to  and 
would,  under  the  pending  proceedings, 
have  inevitably  obtained  compensation  in 
damages  for  value  of  the  two  strips 
actually  taken,  and  also  an  amonntdeter- 
mined  by  ascertaining  the  difference  in 
value  of  the  entire  land  before  and  after 
they  were  severed  from  it.  without  refer- 
ence to  any  enhancement  resulting  from 


building  the  railroad.  That  compensa* 
tlon  having,  upon  faith  and  in  considera- 
tion of  the  agreement  on  part  of  appel- 
lant, been  released  and  given  up,  tbe 
amount  of  It  should  be  now  unquestiona- 
bly treated  as  an  element  of  damages  tor 
violation  of  the  agreement.  Certainly 
the  mode  by  which  the  Jury  was  directed 
to  ascertain  the  amoant  of  such  compen- 
sation cannot  be  complained  of  by  appel- 
lant; tor  not  only  might  value  of  the  70- 
feet  strip  have  been,  by  fair  Interpretation 
of  the  Instractions,  excluded  from  computa- 
tion, but  enhancement  of  the  land  on 
account  of  the  building  of  the  road  Includ' 
ed  In  the  calculation. 

2.  It  is,  we  think,  also  clear  that,  in 
addition  to  the  valne  of  the  right  of  way, 
appellees  are  entitled  to  recover  as  dam- 
ages the  amount  that  the  residue  of  their 
land  would  have  been  increased  in  value 
if  the  depot  station  had  been  constructed 
and  maintained ;  otherwise  they-  would 
be  restricted  to  what  they  could.  In  the 
first  instance,  have  received  without  the 
contract;  and  tbe  undertaking  of  appel- 
lant, though  founded  (m  a  valuable  con- 
sideration, would  have  been  of  no  advan- 
tage or  benefit  to  them,  nor  for  any  prac- 
ticable purpose  obligatory  upon  appellant. 
In  2  Rorer,  R.  R.  864,  the  rule  Is  thus 
stated :  "When  a  land-owner  conveys  the 
right  of  way  through  his  lands  for  a  nom- 
inal sum,  and  also  in  consideration  that 
the  railroad  company  should  erect  a  depot 
upon  designated  ground  sold  by  tbe  land- 
owner to  the  company,  upon  failure  of 
the  company  to  perform  by  building  the 
depot  it  becomes  liable  in  damages  to 
such  land-owner;  and  the  true  measure 
of  damages,  in  an  action  for  such  breach 
of  contract,  is  not  the  amoant  which  the 
right  of  way  would  have  been  assessed  at, 
if  condemned  under  the  statute,  but  is  tbe 
amount  or  sum  of  money  in  which  tbe 
adjacent  lands  of  such  owner  would  have 
been  increased  In  value  If  the  contract 
had  l>een  complied  with,  added  to  the  fair 
value  of  the  right  of  way.  These  two 
together,  as  an  aggregate  sum,  form  the 
measure  of  damages  in  such  actions,  and 
the  value  of  the  right  of  wa.y  is  to  be 
ascertained  In  the  usaal  manner."  The 
rule  is  thos  stated  on  aatbority  of  Wat- 
terson  v.  Railroad  Co.,  74  Pa.  St.  208, 
where  the  cause  of  action  was  a  breach  of 
contract  like  this.  In  that  case,  after 
stating  that  the  agreement  to  build  a 
depot  introduced  a  new  element  of  dam- 
ages, the  court  said:  "Whether  this 
would  increase  or  diminish  the  value  to 
be  assessed  in  a  legal  proceeding  would 
not  now  be  a  question;  for  thia.  It  rauat 
be  presumed,  the  partlea  considered  when 
they  made  the  contract.  It  must  be 
presameii  the  company  considered  It  bet- 
ter for  them  to  erect  the  depot.  In  order 
to  obtain  the  right  of  way,  than  it 
would  be  to  go  to  law  and  take  the 
chances."  It  is,  however,  contended  thut 
by  the  second  instruction  the  jury  was  erro- 
neously dlrerted  to  ascertain  and  deter- 
mine tbe  difference  between  what  would 
have  been  the  value  of  the  residue  of 
appf^lleea'  lands  with  the  depot  station 
and  what  is  now  the  value  without  It, 
instead  of  what  was  the  value  before  the 


Digitized  by 


Google 


1032 


SOUTHWESTERN  BEPOBISB,  Vol  18. 


(Kj. 


road  was  bollt.  Asaamlng  tbat  inter- 
pretation of  the  Inatrnctlon  to  be  correct, 
we  do  not  see  wheretn  It  is  either  inaccu- 
rate or  prejudicial  to  appellant.  It  mast 
be  preBunaed  the  parties  to  the  contract 
uontemplated  the  road  would  be  built 
before  erection  ol  the  depot,  and  therefore 
bad  in  view  tbe  comparative  value  of  the 
land,  with  or  without  the  depot  station, 
after  conatruction  of  the  road.  But,  be 
that  as  it  may,  altbongb  under  the  con- 
stitution, as  conHtrned  by  tbls  court, 
prospective  udvantages  or  beneflts  from 
building;  a  railroad  cunnot  be  considered 
in  flxiiiK  compensation  of  the  owner  for 
tbe  land  talcen  without  bis  consent,  it  is 
not  to  be  necessarily  asMumed  the  land  of 
appellees  is  now  of  less  value,  though 
without  the  depot  station,  tben  it  was 
before  the  road  was  located. 

It  In  alleged  in  tbe  petition  tbat,  if 
appellaut  had  performed  its  part  of  tbe 
coutract,  the  value  of  the  residue  of  ap- 
pellees' land  would  have  been  thereby 
greatly  enhanced,  and  they  would   have 

been  enabled  to  sell  acres  thereof 

near  said  depot,  at  from  $125  to  (200  per 
acre,  as  town  lota,  whereas  the  same 
lands  are  not  now  worth  more  than  fl5 
to  920  per  acre.  The  motion  to  strike  out 
was  sustained  as  to  that  part  of  the  fore- 
going extract  In  which  is  averment  of  the 
price  at  which  tbe  laud  could  bav«  been 
sold  as  town  lots,  but  overruled  as  to  tbe 
last  portion  of  it.  A  motion  was,  how- 
ever, made  dnriog  the  trial  to  exclude 
from  the  Jury  evidence  ol  damage  based 
npon  expectation  of  appellee  as  to  any 
business  which  be  might  conduct;  wbere- 
'Upon  the  court  stated  to  the  Jury  that 
they  could  not  consider  any  profits  to 
appellees  tbat  might  result  from  any  con- 
templated business  to  be  conducted  by 
them,  but  refused  to  exclude  all  consider- 
ation of  damages  that  migbt  have  result- 
ed because  of  their  failure  to  sell  town 
lots  without  tbe  depot  station.  No  par- 
ticular sum  at  which  town  lots  could 
bave  been  sold  was  given  in  evidence,  bat 
tbe  statement  was  made,  in  general  termii, 
that,  as  a  result  of  erection  and  mainte- 
nance of  the  depot  station,  raan.v  town 
lots  could  have  been  sold.  There  were 
averments  made  as  to  the  value  of  the 
two  strips  of  land  talten,  and  of  deprecia- 
tion of  value  of  the  residue  o(  tbe  land 
by  reason  of  construction  of  the  road,  tbe 
alleged  amount  of  each  being  left  blank. 
But  it  seems  to  us  immaterial  whether 
those  blanks  were  or  not  (Illed,  because 
the  matters  mentioned  cannot  be  regard- 
ed us  relating  to  special  damages.  The 
rule  is  tbat,  under  an  allegation  ol  dam- 
ages, the  plaintiff  may  prove  and  recover 
such  damages  as  naturally  and  necessarily 
result  from  tbe  act  complained  of,  and  a 
general  allegation  In  respect  thereto  Is  all 
that  is  required,  except  tbat  recovery  of 
a  glvpu  amount  must  be  prayed  for. 
Whatever  would  make  appellees'  lands 
of  more  value  as  a  place  of  business,  by 
reason  of  the  erection  and  maintenance  of 
the  depot  station,  is  a  legitimate  subject 
of  inquiry,  because  within  purview  of  tbe 
contract,  and  the  loss  In  value,  as  a  natu- 
ral consequence  of  appellant's  failure  to 
comply  with  its  part  of  the  contract,  falls 


within  tbe  damage  which  tbey  are  enti- 
tled to  recover.  The  instructions  of  the 
court  particularly  exclude  from  ibojary 
■peculation  or  conjectural  profltii  or  ad- 
vantages to  appellees,  and  we  think  tbe 
jury,  being  thus  confined  to  an  inquiry 
as  to  the  natural  loss  or  damage  resulting 
from  appellant's  breach,  could  not  have 
considered  any  matters,  even  it  they  had 
been  of  special  damage,  to  which  appel- 
lant objected.  Besides,  evidence  tbat  was 
competent  and  uncontradicted  showed 
the  general  damage  sustained  on  account 
of  appellant's  failure  to  comply  with  its 
contract,  was  greatly  more  than  that 
onnd  by  the  jury,  and  no  complaint  is 
made  that  the  verdict  of  the  jury  was  as 
to  amount  excessive. 

It  is  further  contended  thattwo  distinct 
causes  of  action  are  stated  in  the  petition, 
and  consequently  the  motion  requiriog 
appellees  to  elect  which  they  would  pros- 
ecute ought  to  have  been  sustained.  In 
tbat  we  think  counsel  are  mistaken,  for, 
though  the  remedy  prayed  for  involves 
two  elements  of  damages,  breach  of  tbe 
contract  Is  the  only  cause  of  action  alleged. 

Judgment  affirmed. 


Kkan's  Ouaroian  v.  KiCAir.i 

(Court  <if  Avpeala  otf  KentiuAy.    March  SI,  1891) 

CoXBTBUCTioir  or  WiUi — Natdbi  or  Estatb — 

FOWBB  or  Al.ISN>.TIOX. 

A  will  devised  real  estate  to  the  toatator'a 
son,  and  provided  that  tbe  estate  so  devised 
should  be  held  in  trust  for  the  son  until  he 
should  arrive  at  the  age  of  %  years,  and  in  the 
mean  time  blsfpiai-dlan  thereby  appointed  shoold 
educate  and  maintain  him  from  the  inooma  of  the 
proper^-,  Init  no  forfeiture  of  the  estate  was  pro- 
vided if  the  son  attempted  to  alienate  the  property 
lief  ore  the  period  fixed.  He'd,  that  the  limits-' 
tion  was  not  Incotisistent  with  the  fee,  and  did 
not  deprive  the  son  of  the  power  of  aUenation  on 
becoming  of  age. 

Appeal  from  Louisville  chancery  court. 

"Not  to  beoOiciaily  reported." 

Action  by  George  M.  Kean  against  his 
guardian  for  the  custody  and  control  of 
certabi  real  estate.  Judgment  forplaia- 
tiff.    Defendant  appeals.    Reversed. 

Byron  Bacon,  for  appelant.  Avast 
liaopheraon,  for  appellee. 

Holt,  C.  J.  The  will  of  Michael  Kean 
devises  to  his  son,  the  appellee,  George 
M.  Kean,  certain  real  estate,  and  tben 
says:  "I  wish  the  same  course  to  t>e  pur- 
sued and  the  same  provisions  to  apply  as 
set  forth  in  the  devise  to  his  sister,  Jennie. 
Also  one-fourth  of  my  interest  in  tbe 
Louisville  Hotel;  and  all  tbe  real  estate 
above  devised  to  blm  to  be  held  in  trust 
for  him  until  he  shall  arrive  at  the  age  of 
28  years,  and  in  the  mean  time  his  guard- 
ian herein  appointed  shall  educate  and 
maintain  him  from  the  incomeof  bis  prop- 
erty." A  subsequent  clause  nominates 
a  guardian.  When  the  will  was  executed 
the  devisee  was  but  about  two  or  three 
years  old;  but  when  this  action  was 
brought,  in  which  he  claims  the  right  to 
the  custody  and  control  of  the  property 
devised  to  him,  and  that  there  is  no  valid 
restriction  upon  Its  alienatiun,  he  waa  a 
fi>w  days  over  majority.  The  question  is 
whether  he  is  now  entitled  to  control  and 

'  For  extended  opinion,'  see  19  S.  W.  Bap.  184. 
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iliqpose  of  the  property,  or  wbettaer  he 
must  wait  until  he  becumea  28  years  old. 

HecontendH,  flrat,  that  the  testator  did 
not  intend  to  restrict  him  an  to  the  con- 
trol or  disposition  of  it  after  he  became  of 
axe.  The  will  plainly  says,  however,  that 
it  l8  "to  be  held  In  trust  fur  hlui  nntU  he 
shall  arrive  at  the  axe  uf  2S  years. "  The 
purpose  of  the  dunur  is  evident,  and  effect 
should  be  Riven  to  it,  unless  the  limita- 
tion Is  entirely  Inconsistent  with  the  estate 
granted. 

Next  it  is  said,  if  snob  was  the  testator's 
Intention,  yet,  as  the  will  first  devises  the 
fee,  the  subsequent  restriction  is  void,  be- 
cause Inconsistent  with  the  character  of 
estate  granted.  If  lands  be  granted  in 
fee,  and  the  condition  annexed  that  the 
grantee  shall  not  enjoy  them,  or  that  his 
heirs  shall  not  inherit  ttiem,  the  condition 
would  be  void,  as  being  repugnant  to 
the  estate  granted,  since  Inheritance  and 
enjoyment  are  essentials  in  law  of  such  an 
^tate.  Such  a  condition  is  Inconsistent 
with  the  nature  of  an  estate  In  fee,  and 
counter  to  that  public  policy  which  favors 
the  eslstencn  of  power  in  the  absolute 
owner,  if  he  be  sai  Juris,  to  dispose  of  it. 
Restraints  upon  the  alienation  of  anestnte 
In  fee  are  not  favored  In  law.  Such  an 
entate  cannot  be  created,  and  theowner  at 
the  same  time  be  deprived  of  the  essential 
rights  and  privileges  which  the  law  an- 
nexes to  It.  There  are  qualifications  to 
this  general  rule,  however.  For  instanee, 
a  condition  not  to  alienate  to  particular 
persons  Is  valid.  Where  alienation  is  re- 
stricted as  to  time,  there  Is  a  conflict  of 
authority.  It  was  held  by  this  court, 
however,in  Stewart  v.  Bruily.  3Bush,  (125, 
where  land  wasdevlsed  In  fee-simple  by  the 
testatrix  to  her  daughter,  and  the  condi- 
tion then  attached  that  she  should  not 
alienate  it  in  any  way  until  she  should 
become  35  years  old,  that  the  temporary 
limitation  was  not  inconsistent  with  the 
fee.  In  that  case,  as  in  this  one,  no  for- 
feltnre  of  the  estate  or  gift  over  was  pro- 
vided If  the  devisee  attempted  to  alienate 
the  property  before  the  expiration  of  the 
fixed  period.  In  I<angdon  v.  Ingram,  28 
Ind.  860,  a  limitation  that  the  estate 
was  not  to  be  aliened  during  minority 
was  sustained.  In  Dougal  v.  Fryer,  3  Mo. 
40,  one  forbidding  It  before  the  donee  be- 
<:ame  25 years  old  was  upheld;  and  like- 
wise. In  Earls  V.  McAlplue,  27  Grant,  Ch. 
161,  where  the  devise  was  to  sons,  with 
alienation  forbidden  during  the  life  of  the 
mother  without  her  consent.  While, 
therefore,  the  power  of  alienation  is  a 
qnallty  incident  to  an  estate  in  fee,  yet  it 
seems  to  ns  it  may  to  some  extent  be  re- 
stricted without  the  condition  being  void. 
We  are  aware  that  authority  entitled  to 
great  respect  may  be  found  holding  other- 
wise; bat,  as  it  has  been  held  In  this  state 
as  indicated,  and  as  It  is  a  rule  of  prop- 
erty, the  ruling  should,  in  our  opinion,  be 
followed,  whatever  doubt  might  have 
existed  In  our  minds  were  it  now  a  ques- 
tion res  nova.  The  case  now  presented, 
however.  Is  not  one  where  merely  a  fee  Is 
granted,  and  then  a  temporary  llmitar 
tlon  upon  alienation  Imposed.  But  a 
trust  Is  plainly  created.  It  says:  "All 
the  real  estate  above  devised  to  him  to 


be  held  in  trust  for  him  until  be  sball  ai^ 
rive  at  the  age  of  2S  years,  and  iu  the 
mean-  time  bis  guardian  herein  appointed 
shall  educate  and  maintain  bim  from  the 
income  of  his  property."  This  was  certain- 
ly  not  an  irrational  provision.  What 
motive  prompted  it  does  not  appear,  nor 
need  it.  The  testator  may  hare  thought 
that  the  donee,  by  the  time  he  would 
arrive  at  majority  might  notacquire  fixed 
habits  of  life,  but  that  he  would  do  so  by 
the  time  fixed  in  the  will.  That  he  may 
nave  done  so  upon  majority  does  not 
matter.  The  purpose  of  the  donor,  U 
valid,  must  be  regarded.  The  law  cer- 
tainly does  not  forbid  the  grant  of  an  es- 
tate and  the  placing  of  it  in  trust  for  the 
grantee  until  a  certain  time.  Such  a  rule 
would  tend  largely  to  prevent  tbecreatlon 
of  trusts.  In  this  case  the  testator  merely 
says  be  gives  certain  real  estate  to  his  son, 
but  that  It  is  to  be  held  in  trust  for  him 
until  be  arrives  at  a  certain  age.  This  did 
not  take  away  all  power  of  alienation: 
but,  aside  from  this  fact,  the  estate  was 
placed  in  trust  until  a  certain  period,  and 
no  law  forbids  the  imposition  of  such  a 
trust  or  limitation.  The  Judgment  is 
reversed,  with  directions  to  anstoin  the 
demurrer  to  the  second  paragraph  ol  the 
answer,  and  for  further  proceedings  con- 
sistent with  this  opinion. 


Jenkins  v.  Keith,  (three  eases.) 
(Court  of  Appeaii  of  Kentucky.    Hsndk  24, 1893. ) 

bxxodtobs  amd  acministbatoks— actio:?  on 
Bond. 
Testator,  after  providing  for  special  lef^ 
aoies,  devised  his  entire  estate  to  plaintiff,  his 
mother,  entirely  pretermitting  nis  wife.  The  ez- 
eoutor  named  refuslnK  to  qnsIUy,  the  wife  qual- 
ified as  admlnistratnz  with  the  will  annexed, 
flving  defendant,  her  mother,  as  her  surety, 
'laintlfl  allowed  the  wife  to  have  fie  entire 
control  of  the  estate  for  her  suppcrL  The  wife 
died  testate,  without  having  accounted  to  plain- 
tiff for  the  residuam  of  the  estate  after  paving 
the  debts  and  special  legacies,  making  defendant 
her  devisee.  Held,  in  an  action  on  the  wife's 
bond,  that  plaintiff  was  entitled  to  recover  «o 
much  of  testator's  estate  as  could  be  traced  to 
the  hands  of  defendant,  as  devisee  of  the  wife. 

Appeal  from  clrcnit  coart,  Kenton 
connty. 

*Not  to  be  oflBclally  reported." 

Actions  on  a  bond  by  Prlscllla  D.  Keltb 
against  Mary  L.  Jenkins.  Plaintiff  had 
judgment,  and  defendant  appeals.  Af- 
firmed. 

T.  A.  Logan  and  Hallam  A  Myers,  for 
appellant.     Willtam  Ooebel,  for  appellee. 

Bbnnbtt,  J.  Dr.  James  Keith  died  leav- 
ing a  will,  by  which,  after  devising  some 
special  legacies,  he  devised  all  the  rest  of 
bis  estate  to  his  mother,  entirely  preter- 
mitting bis  wife,  Clara  Keltb,  with  whom 
he  was  living  upon  amicable  terms.  The 
persons  named  in  the  will  as  e^tecutors 
refused  to  qualify ;  and  the  widow,  not- 
withstanding the  will  pretermitted  her, 
had  the  will  probated  in  the  connty  court, 
and  qualified  as  administratrix  with  the 
will  annexed,  and  took  charge  of  the 
estate  as  such  administratrix,  giving  the 
appellant,  her  mother,  on  her  bond  for 
the  faitbfal  performance  of  her  duties  as 
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admiuiatratrix.  The  widow  died  testate, 
without  faaviDR  settled  with  the  couuty 
coart,  or  without  harins  accounted  to 
the  appellee  for  the  realduam  of  the  estate 
after  paying  debts  and  speeial  legacies. 
The  appellee,  the  mother,  aud  residuary 
dtvlsee  of  Dr.  Keith,  brought  this  action 
against  the  appellant  as  surety  on  Clara 
Keith's  bond,  as  administratriz,  and  as 
her  devisee,  to  recover  the  whole  residuum 
of  said  estate.  The  court,  however, 
refused  to  give  personal  Judgment  against 
the  appellant ;  but  adjudged  that  whSt 
remained  of  Dr.  Keith's  estate,  and  which 
could  tM  traced  into  the  hands  of  the  ap- 
pellant, as  devisee,  could  be  recovered; 
amount,  however,  was  not  to  exceed 
fS.OOO.  It  seems  that  the  court  thus  lim- 
ited the  amount  of  recovery,  hecauseClnra 
Keith  Icept  and  had  controlled  and  used 
the  estate  as  she  wished,  witb  the  consent 
of  the  appellee,  who  offered  to  talce  the 
sum  of  $5,000  from  the  appellant  in  full  of 
herclaim.  It  was  also  adjudged  that,  if  tlie 
appellant  refused  to  pay  said  sum,  a 
sufficiency  of  some  real  estate  that  be- 
longed to  Clara  Keith,  and  which  she 
devised  to  the  appellant,  should  be  sold  to 
realise  that  sum.  From  that  judgment 
the  appellant  appeals.  iShe  contests  the 
right  of  the  appellee  upon  the  ground 
that  Dr.  Keith  devised  bis  estate  to  her 
in  secret  trust  for  bis  wile,  Clara  Keith ; 
which  trust  the  appellee  admitted,  and  in 
recognition  of  which  she  allowed  Clara 
Keith  to  take  charge  of  the  estate,  and 
control  aud  dispose  of  it  as  her  own, 
which  estopped  her  from  now  asserting 
any  claim  to  the  estate.  Mr.  Hallam.  the 
only  witness  that  ever  beard  Dr.  Keith 
say  that  the  residue  of  his  estate  was 
willed  to  the  appellee  in  trust,  says,  in 
substance,  that,  at  tbe  request  of  Dr. 
Keith,  he  wrote  bis  will ;  that,  the  doctor 
malting  no  provision  for  bis  wife,  he  sug- 
gested to  him  that  it  might  be  difficult  to 
sustain  the  will  for  that  reason.  He 
replied  that  bis  mother  understood  that 
bis  wife  was  to  have  tbe  benefit  of  tbe 
estate;  that,  after  Dr.  Keith's  death,  he 
saw  tbe  appellee,  and  she  said.  In  sub- 
stance, that  the  estate  was  for  the  benefit 
of  Clara  Keith.  Tbe  appellee  denies  most 
positively  that  she  had  such  conversation 
with  Mr.  Ualiam,  and  she  denies  that  her 
son  ever  Informed  her  that  tbe  estate  was 
willed  to  her  In  trust  tor  Clara  Keith,  or 
that  she  understood  from  any  source  that 
such  was  the  purpose  of  her  son.  She 
also  says  tbat  Clara  Keith  always  regard- 
ed the  estate  as  bRlonglng  to  her,  aud  as 
having  nn  right  to  Itberselt.  Tbe  appellee 
was  rich,  aud  on  friendly  terras  with 
Clara  Keith,  and  tbe  chancellor  bad  a 
right  to  infer,  from  tlie  facts  and  circum- 
stances proven,  tbat  the  appellee  was  will- 
ing that  she  should  use  as  much  of  the 
estate  as  she  needed  for  a  support:  and 
the  evidence  of  Mrs.  Walcott  Is  In  accord- 
ance with  that  idea.  But  we  think  the 
evidence  is  clear  that  the  appellee  never 
Intended  to  relinquish  her  right  to  any  of 
the  estate  tbat  might  remain  after  the 
support  of  Clara  was  taken  out  of  it,  and, 
she  having  died,  tbe  appellee  ariserted  her 
right  to  tbe  estate,  and  tbe  court,  doubt- 
less taking  that  view  of  tbe  matter,  al- 


lowed her  the  residuum  only.  Assaid,  the 
appellee  was  rich,  and  the  Inference  is 
strong  why  Clara  Keith  did  not  claim  her 
distributable  interest  in  hor  husband's 
estate,  to-wlt,  that  she  hoped  that  the 
appellee  would  provide  tor  her,  and.  as  tbe 
value  of  her  husband's  estate  was  entirely 
conjectural,  she  preferred  to  look  to  the 
appellee,  and  not  offend  her.  It  is  need- 
less to  discuss  whether  or  not  a  trust  not 
intimated  by  tbe  will  would  be  allowed 
to  cbangu  Its  plain  provisions,  because 
tbe  court  bad  the  rigbt  to  pass  upon  the 
conflict  of  evidence  in  reference  to  that 
matter,  wbich  it  did;  deciding,  doubtless, 
that,  If  such  trust  could  be  shown  by  pa- 
rol, It  should  be  clearly  and  satisfactorily 
established,  wbich  Is  nut  tbe  case  here. 
On  tbe  contrary,  we  think  the  proof  pre- 
ponderates the  other  way. 
Tbe  Judgment  is  affirmed. 


FoABD  V.  Orinter's  Ex'rs  et  al.,  (McCbae 

et  al..  Interveners.) 
(Court((f  Avpeai*  ofKentutiay.    March  ai,  1893. ) 
UsnRT— Rbooveut  from  Thibd  Pbbsoks— Istbb- 

BOQATOBIBS  IN  FUADING— RXBCUTID  COHTBACTS 
— iNDBnNITBNESS  —  CoKFOUXD  INTBBBST  —  RlC- 
PBAL  OF  InTEUEST  LaV. 

1.  Where  a  usurious  note,  secured  by  mort- 
gage, is,  at  ttie  request  of  ttie  principal,  paid  by 
the  surety  by  the  giving  of  bis  own  note,  which 
he  afterwards  pays,  the  surety  cannot,  in  an  ac- 
tion to  foreclose  the  mortgage,  be  made  responsi- 
ble by  junior  mortgagees  tor  tbe  amount  at  tlia 
usury. 

3.  An  individual  wtio  loans  money  to  take 
np  a  usurious  note  held  by  a  bank  cannot,  in  an 
action  to  foreclose  a  mortgage  securing  the  note 
given  for  such  loan,  be  made  responsible  by 
junior  mortgagees  for  the  usury  by  reason  of  the 
fact  that  he  was  interested  in  the  bank,  or  that, 
when  ha  loaned  the  money,  tbe  bank  agreed  wila 
him  that  if  be  should  need  the  money  it  would 
take  in  the  note. 

8.  A  defendant  is  not  bound  to  make  any  re- 
sponse to  interrogatories  in  the  liody  of  a  reply 
to  his  answer. 

i.  A  contract,  in  consideration  of  indulgence 
on  purchase-money  notes  bearing  6  per  cent,  in- 
terest to  thereafter  pay  10  per  cent,  interest, 
which  was  at  the  time  lawful,  payments  to  be 
first  applied  in  discharge  of  the  extra  4  percent., 
which  was  not  a  lien  on  tbe  land,  is,  after  in- 
dulgence given  and  payments  made  by  virtue  of 
it,  binding,  though  it  mentioned  no  definite  pe- 
riod of  extension. 

6.  Tbe  Including  in  a  note,  payable  a  year 
after  date,  with  10  per  oent.  interest  until  paid, 
of  a  year's  interest,  is  not  compounding  interest. 

6.  The  repeal  of  a  law  allowing  10  per  cent, 
interest,  when  provided  for  in  the  writing,  does 
not  affect  existing  notes. 

Appeal  frotD  circuit  court,  Chriatian 
county. 

"Not  to  be  officially  reported." 

Action  by  J.  F.  Foard  against  John  C. 
Wbltlock  for  foreclosure  of  a  mortgage, 
T.  H.  Grlnter's  executors  and  other  mort- 
gagees being  Joined  as  defendants,  who 
filed  cross-petitions  for  foreclosure.  There- 
after F.  W.  McCrae  and  others  were  given 
mortgages  on  the  property,  and  inter- 
vened, asking  by  their  petition  tbat  cer- 
tain deductions  be  made  on  tbeelaima  ol 
the  senior  mortgagees.  From  a  judgment 
refusing  tbe  petition  of  the  Junior  mort- 
gagees they  appeal.    Affirmed. 

U.  J.  iStites  and  J.  W.  McPhenon,  tot 
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appellants, 
lee. 


Petree  A  Downer,  for  appel- 


Prtor,  J.  John  C.  Wbitluck,  during  ble 
IHe,  and  at  the  date  of  bts  death,  owned 
a  lari;^  real  estate,  that  was  incumbered 
by  mortftagen  and  Hens  exceeding  its 
value,  nnd  bis  entire  estate  not  sufficient 
to  discharge  bis  Indebtedness.  He  died  in 
the  month  of  November  of  the  year  188U, 
and  bis  widow,  Mariab  Wbltlock,  admin- 
istered on  his  estate.  Prior  to  his  death 
actions  bad  been  instituted  by  bis  cred- 
itors asserting  their  various  Hens,  and 
this  controversy,  or  one  or  more  branches 
of  It,  consists  in  the  attempt  on  the  part 
of  the  Junior  mortgn gees  to  have  certain 
credits  placed  upon  the  claims  of  the  se- 
nior mortgagees,  and  to  purge  those  claims 
of  usury.  Tbe  decedent  had  administered 
npon  tbe  estate  of  John  McCrae,  who 
died,  leaving  children,  and  whose  estate 
passed  into  his  hands,  that  was  never  ac- 
counted for,  amounting  to  many  thoa- 
sand  dollars.  For  the  purpose  of  securing 
this  estate  be  executed  the  Junior  mort- 
gagee upon  his  realty,  and  they  are  resist- 
ing  tbe  claims  of  tbe  prior  mortgagees  by 
seeking  various  legal  and  equitable  set- 
offs, and,  having  failed  below,  are  now 
prosecuting  this  appeal. 

This  is  a  voluminous  record,  and  pre- 
sents varlons  branches  with  no  connec- 
tion between  them  except  the  position  of 
each  mortgagee  on  tbe  same  realty,  and 
therefore  each  case  will  be  separately  con- 
sldered.  Tbe  action  from  which  all  these 
questions  originated  was  Instituted  by  J. 
F.  Foard  in  tbe  Christian  circolt  court  in 
tbe  year  1886.  As  the  surety  ul  Wbltlock 
be  had  paid  to  tbe  Planters'  Bank  a  note 
of  f3,600  that  was  secured  by  two  mort- 
gages; one  executed  In  tbe  year  1880,  and 
the  other  in  the  year  1885.  Foard,  at  the 
instance  of  Wbltlock,  had  assumed  the 
payment  of  this  note  to  the  bank  by  the 
exeetition  of  his  own  note;  and,  when  he 
filed  his  petition  to  foreclose,  all  the  other 
mortgagees  were  made  defendants,  except 
tbe  appellants,  their  mortgage  hnving 
been  executed  after  tlie  Ua  pendens  created 
by  Foard's  suit.  Wbltlock,  after  these  ac- 
tions by  the  mortgagees  to  foreclose  (the 
defendants  having  filed  cross-petitions) 
bad  been  instltated,  obtained  Indulgence, 
so  as  to  give  him  an  opportunity  to  Hell 
bis  land  at  private  sale,  and  no  Judgment 
was  taken  against  liim.  He  died  before 
any  sale  was  made  or  Judgment  ren- 
dered, and,  tbe  action  having  been  re- 
vived, the  appellants  Intervened  by  filing 
tbeir  petition,  and  were  made  parties. 
The  note  executed  to  tbe  Planters' Bank 
bad  upon  it  the  names  of  Jenkins  and 
Foard  as  sureties,  and  was  renewed  from 
time  to  time,  tbe  rate  of  Interest  being  In 
excess  of  that  authorized  by  law.  After 
several  renewals  thename  of  McPherson 
'was  added  to  the  note  as  one  of  the  sure- 
ties, and  several  renewals  were  made,  from 
time  to  time,  after  his  name  was  added  to 
the  paper.  Foard  being  about  to  remove 
to  Nashville,  and  tbe  first  mortgage  being 
regarded  as  not  sufficient  Indemnity  by 
reason  of  prlorllens  on  the  property,  W hit- 
lock  agreed  to  give  this  second  mortgage, 
execoted  in  tbe  year  1885.    Foard  agreed 


with  Wbltlock  to  pay  off  the  note  to  the 
bank  upon  which  he  was  surety,  and  this 
he  did  by  executing  his  own  note  and  tak- 
ing up  the  original  note  of  Wbltlock  to 
the  hank,  and  finally. paid  off  his  note  to 
the  bank,  about  which  there  Is  no  dispute. 
The  only  testimony  in  the  case  on  this 
question  Is  that  of  Foard,  who  swears 
that  he  never  received  a  cent  oF  naury 
from  Wbltlock,  and  that  the  arrangement 
with  the  bank  and  Wbltlock  was  a  bona 
Ode  transaction,  and  the  bank  was  In  no 
manner  Interested  In  tbe  controversy. 
Wbltlock  lived  more  than  six  months 
after  this  suit  by  Foard  had  been  Insti- 
tuted, and  set  up  uo  defense  to  the  action ; 
nor  has  his  administratrix  sought  to  re- 
cover this  usury  from  tbe  bank,  but  tbe 
Junior  mortgagees,  who  are  the  appellants, 
are  seeking  to  make  Foard  responsible  for 
nsury  that  he  paid  at  the  instance  of  his 
principal,  and  when  the  administratrix  of 
Whltlock  or  those  paying  the  usury  bad 
a  clear  remedy  against  the  bank ;  and  if 
barred  by  tbe  statute  it  is  their  fault,  and 
not  that  of  the  surety,  who  derived  no 
benefit  whatever  trom  tbe  transaction. 
It  Is  said,  however,  that  the  othersuretles 
knew  nothing  of  this  arrangement  with 
Foard,  by  which  he  was  to  pay  tblH  debt 
off,  and  had  executed  as  an  Indemnity  this 
second  mortgage;  that  the  bank  when  it 
obtained  McPberson's  name  to  the  paper 
was  doing  so  with  a  view  of  merging  tbe 
original  debt,  so  as  to  avoid  tbe  defense  of 
nsury.  In  answer  to  this  it  Is  said  that 
Foard  was  the  only  responsible  party  on 
tbe  paper,  and  that  it  was  self-preserva- 
tion that  prompted  him  to  resort  to  this 
additional  necnrlty.  The  bank  ma3-  have 
anticipated  that  such  a  defease  as  usury 
would  be  made,  and  to  prevent  It  may 
have  concluded  to  compel  Foard  to  take 
up  this  paper;  but.  If  such  was  tbe  fact, 
it  wilt  not  authorize  the  presumption  that 
the  debt  was  at  last  owing  the  bank,  and 
that  Foard  was  the  mere  nominal  debtor 
on  bis  paper,  but  was  In  fact  liable  by 
reason  of  the  original  obligation.  In 
order  to  arrive  at  such  a  conclusion,  the 
chancellor  must  assume  that  the  history 
of  this  transaction,  as  given  by  both  Linn 
and  Foard,  is  false;  and  they  have  each 
perjured  themselves  in  order  to  save  the 
amount  of  usury  contained  in  the  original 
transaction.  It  Is  admitted  that  usury 
was  paid.  There  Is  no  evasion  In  that 
particular,  but  the  effort  is  to  make  the 
surety  responsible  for  the  usury  upon  a 
speculative  supposition  tbat  tbe  transac- 
tion might  have  occurred  in  a  different 
way  than  that  sworu  to  by  the  defend- 
ants. We  perceive  no  circumstance  hu- 
thorlclng  such  a  conclusion,  and,  if  a  pre- 
sumption has  to  be  indulged  on  the  facts 
In  this  case,  it  should  be  In  favor  of  the 
surety,  who  has  received  no  benefit 
whatever  from  the  transaction.  The 
Judgment  as  to  Foard  was  proper,  and, 
the  recovery  being  barred  by  limitation 
as  to  the  bank,  affords  no  reason  for  mak> 
ing  htm  responsible. 

.4s  to  the  claim  against  Rodman  and 
Trice  we  find  no  proof  whatever  to  sus- 
tain tbe  claim  of  the  appellants  that 
Rodman  bad  money  to  loan,  and  did  In 
fact  loan  to  Wbltlock  on  tlie  13tb  of  Jnn» 
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in  the  year  1886  the  anm  of  f  12.000,  evi- 
denced by  three  promiBHory  notes,  and  to 
secure  which  he  ezecnted  to  Rodman  a 
mortgage  on  bis  homestead  farm.  The 
administratrix  of  Wbitloclc  is  asserting 
no  claim  in  this  case,  bat  the  appellants, 
who  are  the  Junior  mortgagees,  are  in- 
slHtlng  that  there  is  usury  In  the  Rodman 
debt ;  aud  that  it  Is  really  a  debt  owing 
by  Whitloclt's  estate  to  Trice  ft  Co.,  and 
not  to  Rodman.  Now,  if  this  claim  of  the 
appellants  is  sustained  by  the  proof,  the 
debt  should  be  purged  o(  usury  It  ap- 
pears that  the  debt  had  been  owing  Trice 
&  Co.  or  the  bank  fur  near  five  years,  and 
that  they  induced  Rodman  to  pay  the 
debt.  The  bank  or  Trice  &  Co.  loaned  this 
money  to  Wbitlock  to  enable  liim  to  pay 
a  debt  to  one  Urlnter  ol  912.000,  upon 
which  he  was  paying  Grlnter  interest  at 
the  rate  of  10  per  cent.  The  bank  took  an 
absolute  deed  to  the  land  to  sernre  the 
payment  of  the  money,  but  gave  a  writing 
to  the  effect  that  it  was  intended  as  a 
mortgage;  and  that  it  was  intended  as  a 
mortgage  is  conceded  by  all  parties. 
Rodman  and  Trice  both  swear  that  it 
was  Rodman's  money;  the  latter  swear- 
ing that  he  loaned  every  dollar  to  Whit- 
lock  the  notes  represent,  that  the  notes 
are  his,  and  no  one  else  has  any  interest 
in  them.  Now,  if  Rodman  did  advance 
this  money  ont  of  his  own  means,  and 
Trice  has  no  interest  in  them,  in  what  way 
can  he  be  made  liable?  The  party  receiv- 
ing the  usury  is  alone  responsible;  but  the 
endeavor  is  to  make  third  parties  liable, 
for  the  reason,  doubtless,  that  time  bars 
the  recovery  as  against  the  original  cred- 
itors. It  is  argued,  however,  that  Rod- 
man was  interested  in  the  bank,  and  that 
Trice  agreed  with  him  when  be  loaned 
this  money  to  Wbitlock  that  if  he  should 
thereafter  need  the  money  be  would  take 
in  the  notes.  We  do  not  see  bow  this 
affects  the  statements  of  both  Trice  and 
Rodman,  unless  such  circumstances  are 
deemed  sufiBcient  to  authorize  this  court 
to  say  tliey  have  sworn  falsely,  and  such 
facts  afford  no  foundation  for  this  conclu- 
sion. The  trouble  in  this  case  is,  as  in  the 
case  of  Foard,  time  has  barred  the  recov- 
ery as  against  those  who  received  the  ua- 
ory,  and  others  are  sought  to  be  made 
liable.  The  decedent,  in  his  life-time,  and 
his  administratrix  after  him,  might  have 
recovered  from  holders  of  these  original 
claims,  but  we  see  no  reason  lor  question- 
ing the  veracity  of  these  litigants,  by  rea- 
son of  any  fact  or  circumstance  relied  on 
by  the  appellants  tor  disregarding  their 
statements.  In  the  reply  of  the  appellants 
to  the  answer  of  Rodman  and  Trice  they 
are  called  on  to  state  it  there  was  not  a 
writing  between  them  in  regard  to  this 
matter.  To  this  reply  no  rejoinder  was 
made,  and  it  is  insisted  that  the  pleading 
must  be  taken  as  conlessed.  There  is  no 
rule  of  pleading  that  would  require  any 
response  to  such  an  interrogatory.  The 
appellees  had  made  lull  answers  to  the 
petition  of  appellants,  and  if  they  proposed 
to  make  them  witnesses  it  could  be  done 
by  examining  them  in  open  court,  or  tak- 
ing their  depositions,  or  by  appending  in- 
terrogatories to  their  reply,  as  provided  by 
the  Code.    The  litigant  is  not  bound  to 


answer  mere  interrogatories  embodied  in 
the  petition,  us  was  held  by  this  court  Iq 
Burnett  v  Garuett,18  B.  Mon.68.  Nor  can 
the  creditor  recover  usury  of  Trice,  be- 
cause the  administratrix  must  be  the  par- 
ty piaiutlfl.  Trice  is  prosecuting  no  claim 
against  the  estate,  and,  if  the  usury  was 
not  barred,  the  real  plaintiff  should  be  the 
personal  representative  of  Wbitlock,  and 
not  bis  creditor. 

We  will  next  consider  the  claim  of  the 
appellants  against  Thomas  W.  Orinter  or 
his  estate.  The  decedent  owed  Qrinter 
three  large  claims.  One  was  a  lien  on 
land  for  tlie  purchase  money,  and  the  re- 
maining debts  secured  by  mortgages.  A 
man  by  the  name  ol  Torian  owed  Grinter 
a  large  sum,  secured  by  mortgage.  The 
mortgage  was  foreclosed,  and  the  land 
sold,  and  purchased  by  one  Carter,  with 
Wbitlock  and  Foard  bis  sureties  on  tbe 
sale-bond.  After  tbe  sale,  by  some  ar- 
rangement between  tbe  parties,  Wbitlock 
became  the  sole  owner  or  purchaser,  and 
assumed  to  pay  the  purchase  money.  The 
purchase-money  notes  were  bearing  6  per 
cent,  interest.  In  June,  1876,  the  partiea. 
Carter  and  Wbitlock  wanting  indulgence 
on  the  purchase-money  notes,  entered  Into 
a  written  agreement  by  which,  in  consid- 
eration of  this  indulgence,  they  were  to 
pay  to  Grinter  10  per  cent,  interest  from 
that  date.  After  Wbitlock  had  become 
the  owner,be  made  payments  on  the  land; 
and,  this  extra  4  per  cent,  not  being  a  lien 
on  the  land,  it  was  agreed  that  the  pay- 
ments should  first  discharge  the4per  cent., 
aud  then  apply  the  balance  as  a  credit  on 
the  purchase-money  notes.  This  agree- 
ment is  fully  established,  and  the  pay- 
ments applied  as  agreed  on.  It  is  said, 
however,  that,  as  the  writing  was  for  no 
definite  time  as  to  indnlgence,  it  is  void  or 
without  oonslderation.  No  time  lor  ex- 
tension was  mentioned  In  tbe  writing, 
but  the  indulgence  given  and  payments 
made  under  the  agreement,  and  therefore 
it  was  proper  to  apply  the paymentain  tbe 
manner  agreed  on.  The  writing  was  ex- 
ecuted when  10  per  cent,  was  lawful,  and 
the  contract  certainly  binding  after  indul- 
gence bad  been  given, and  payments  made 
by  virtue  of  it.  Another  claim  of  Grinter 
against  Wbitlock  is  evidenced  by  note  for 
113.200,  aayable  12  months  after  date. 
with  interest  at  tbe  rate  of  10  per  c^nt.  un- 
til paid.  The  note  is  dated  In  Jane,  1876. 
when  10  per  cent,  was  lawful  interest  if 
embraced  in  the  writing.  Tbe  interest  for 
12  months  was  added  to  and  embraced  In 
the  note,  and  it  is  plaii  that,  if  not  then 
paid,  tbe  interest  l>ecame  principal ;  and 
such  was  tbe  intention  of  the  parties.  It 
wasnotcomponnding  the  Interest  tMcause 
the  parties  at  the  expiration  ot  the  year 
made  It  a  part  ot  tbe  principal,  bearing 
interest  from  tbatdate.  It  is  insisted,  how- 
ever, that  tbe  repeal  of  the  10  per  cent,  law 
remanded  the  parties  back  to  the  legal  rate 
of  interest,  as  If  executed  after  the  rep»:l. 
We  have  been  referred  to  no  authority 
by  counsel  on  this  legal  proposition,  and 
think  it  mnnlfest  that,  if  such  a  result  bad 
been  sanctioned  by  direct  legislation.  It 
would  have  been  in  violation  of  both  the 
state  and  federal  constltations.  Tbe  next 
question  arises  from  a  note  ot  f3.918.76. 
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executed  by  Wbltlock  to  Grinter.  ThA  ex- 
cution  of  the  note  Is  not  denied,  but  It  la 
contended  that  no  trace  can  be  found  as 
to  the  dlapngition  Wbltlock  made  of  the 
money,  and,  it  appearing  from  the  mem- 
orandum book  of  Grinter  that  about  that 
time  he  loaned  Wbltlock  98,000,  the  note 
In  controversy  should  be  raduced  to  that 
sum.  Tbls  evidence  win  not  authorise 
such  a  dednntion.  Wbltlock  was  a  man 
of  Intelligence,  and  the  note  being  present- 
ed with  his  signature  to  it,  leaves  no  room 
to  question  the  liability  upon  the  facts 
offered  by  the  defense.  In  regard  to  the 
note  for  f  187.70.  the  whole  matter  was  ad- 
justed during  the  life  of  Whitlook.  The 
claim  is  not'  presented,  and  no  defense 
made  by  Whltlock  during  bis  life  when 
the  matter  was  litigated  and  determined, 
and  now  it  is  apparent  these  mortgagees 
have  no  right  to  open  up  that  litigation 
that  the  claim  may  be  purged  of  usury. 
As  to  tbe  payment  of  f600  by  Howell  to 
Grinter  for  Wbltlock,  and  for  which  It  Is 
contended  no  credit  was  ever  given,  we 
bavetbisto  say:  The  claim  originated 
bi'fore  Wbltlock  became  heavily  involved 
in  debt,  and  before  this  large  indebtedness 
to  Grinter  existed,  and,  with  tbe  many 
subsequent  transactions  between  Whit- 
lock  and  Grinter,  both  of  whom  are  now. 
dead,  and  the  weight  of  debt  upon  Whit- 
lock,  with  bis  efforts  to  pay  his  creditors 
and  relieve  himself  of  pecuniary  embar- 
rassment, we  think  It  evident  this  money 
was  accounted  for.  The  chancellor's  Judg- 
ment in  this  ease  we  must  approve,  and 
In  Its  carefal  consideration  the  fact  Is  de- 
veloped that  those  liable  for  usury  have 
been  released  by  lapse  of  time,  and  others 
sought  to  be  made  liable  flolel.y  by  reason 
of  their  business  intercourse  with  the  orig- 
inal parties  to  tbe  transactions.  Whit- 
lock,  an  tbe  proof  shows,  was  a  liberal 
and  Jnst  man,  but  a  bad  financier:  and 
bis  roadineas  to  pay  exorbitant  interest 
with  the  hope  of  retrieving  his  losses  re- 
sal  ted  In  his  financial  wreck.  Some  other 
matters  uf  minor  importance.  Involving 
qneatlons  of  faet  alone,  we  have  not  con- 
sidered. The  chancellor  knew  the  parties ; 
examined,  no  doubt,  tbe  entire  record,  as 
we  have  attempted  to  do,  disposing  of 
sneb  questions  as  were  necessary  to  be 
eonaldered.    Judgment  aflarmed. 


Chapman  t.  Cbaphan  «t  at. 

(Supreme  Court  of  Arkanaai.  March  6, 1888.) 
VamoK's  LnK—WAiTiR— Taking  or  MoxTeAsa. 
The  aseontion  of  an  absolute  deed  acknowl- 
edRing  tbe  receipt  of  the  parchase  money  of  land 
sod  the  taking  of  a  mortgage,  which,  however, 
proves  to  be  invalid  on  account  of  a  defect  In  it* 
•zecntion,  do  not  constitnte  a  waiver  of  the  ven- 
dor's lien  as  against  oreditors  whose  debts  were 
existent  at  that  time. 

Appeal  from  Lonoke  chancery  eonrt; 
Datid  W.  Carkoll.  Chancellor. 

Suit  by  Maralla  Chapman  against  Lewis 
W.  Chapman  and  J.  H.HIchsto  enjoin  tbe 
sale  of  certain  land  under  an  attachment, 
and  to  assert  a  vendor's  Hen.  From  a  de- 
cree rendered  against  ber,plaintiftappeals. 
Be  versed. 

V.  M.  A  O.  B.  Roae  and  Geo.  Stbly,  for 


appellant.    Atkinson  S  Borland,  for  ap- 
pellees. 

HcoHEs,  J.  The  appellant,  by  absolute 
deed  acknowledging  tbe  receipt  of  tbe  pur- 
chase money,  conveyed  to  the  appellee 
Lewis  W.  Chapman  certain  lands,  and 
took  from  him  a  mortgage  upon  tbe  same 
lands,  conditioned  that  In  consideration 
of  the  conveyance  he  would  support  the 
appellant  and  her  husband  during  thdr 
Uvea,  or  in  default  would  pay  her  f 2,000 
as  the  purchase  price,  iu  annual  install- 
ments of  9200,  with  interest  at  tbe  rate  of 
10  per  cent,  per  annum.  Tbe  appellee 
Lewis  W.  Chapman  failed  to  support  tbe 
appellant  and  ber  basband.  The  appellee 
J.  H.  Hicks,  as  sberilf  of  Lonoke  county, 
levied  an  attachment  upon  tbe  lands  as  tbe 

Sropp'rty  of  said  Lewis  Chapman,  to  sat- 
iny a  debt  of  his  to  M.  and  J.  Rumby, 
who  obtained  a  Judgment  therefor,  and  an 
order  condemning  the  lands  to  sale.  Tbe 
sberitr  was  proceeding  to  execute  tbe  order 
of  sale,  when  the  appellant  filed  ber  com- 
plaint In  equity  to  enjoin  the  sale,  and  to 
assert  a  vendor's  Hen  upon  tbe  lauds. 
M.  and  J.  Rumby  were  made  defendants 
on  their  motion,  answered  tbe  complaint, 
and  set  up  their  attachment  and  Judg- 
ment, and  claimed  a  prior  right  to  have 
their  debt  satisfied  out  of  the  lands.  The 
acknowledgment  of  the  mortgage  was  de- 
fective, and,  tbongb  it  was  recorded  prior 
to  the  attachment,  it  was  not  entitled  to 
record,  and  constituted  no  lien  upon  the 
lands  therein  conveyed  as  against  third 
parties.  Main  v.  Alexander,  0  Ark.  112: 
•lacoway  v.  Ganit,  20  Ark.  190;  Hannah  v. 
Carriugton,  18  Ark.  106.  The  appellant 
claimed  tbe  right  to  assert  a  vendor's 
equitable  Hen  lor  tbe  purchase  money,  bat 
a  decree  was  rendered  against  her,  and 
for  the  sale  of  the  lands  to  satisfy  the  debt 
of  M.  and  J.  Rumby,  from  which  she  ap- 
pealed. Had  she  the  right  to  assert  a 
vendor's  Hen,  under  the  circumstances, 
as  against  M.  and  J.  Rumby?  Did  she 
waive  ber  lien  by  taking  tbe  mortgage'/ 
In  tbe  absence  of  an  express  waiver  of  a 
vendor's  equitable  lienforunpald  purchase 
money  of  laud,  or  circumstances  which 
show  that  it  was  his  intention  to  waive 
it,  tbe  Hen  exists.  "  If,  under  all  the  cir- 
cumstances, it  remains  in  donbt,  then  the 
lien  attaches."  Generally  the  acceptance 
of  security  other  than  the  obligation  of 
tbe  vendee  Isevidenceof  Intention  to  waive 
the  vendor's  Hen,  and  rely  upon  the  other 
security.  But  this  Is  only  prima  facie  evi- 
dence of  waiver.  Each  case  mnst  be  deter- 
mined upon  its  particular  rircumntances. 
Where  the  Hen  is  Intentionally  displaced 
or  waived  by  tbe  consent  of  tbe  parties 
fairly  given  and  obtained,  it  ceases  to  have 
existence.  Richardson  v.  Green,  46  Ark. 
270;  Harris  v.  Hanks.  26  Ark.  610;  Stroud 
V. Pace,  86  Ark.  108;  Wblte&  T.Lead.  Cas. 
Eq.  447;  Gilman  v.  Brown.  1  Mason,  192. 
Had  the  mortgage  In  tbls  case  been  valid, 
there  would  be  strong,  if  not  eonclusive, 
evidence  that  in  taking  it  the  vendor 
waived  ber  equitable  Hen,  intending  to 
rely  npon  tbe  mortgage  as  her  security 
for  the  payment  of  the  purchase  money. 
Bat  It  cannot  be  supposed  that  she  intend- 
ed or  consented  to  waive  her  eqoLtable  Hen 
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and  rely  apon  a  mortgaK*  ^hat  could  be 
DO  security  an  agalnat  tblrd  persona.  It 
Is  evident  that  she  did  not  intend  or  con- 
«ent  to  waive  her  vendor's  lien  until  the 
execntion  of  a  valid  mortgaKe,  which 
wunid  be  good  against  third  parties  when 
placed  upon  record.  This  she  did  not  re- 
ceive. Her  intention  to  waive  her  ven- 
dor's lien  did  not  take  eflect,  and  the  Hen 
still  exists,  HO  as  to  cnt  off  the  rights  ol 
attachment  and  Judgment  creditors  with 
notice  of  it.  As  early  as  the  case  of  Shall 
V.  Blscoe,  18  Ark.  114,  it  was  decided  that 
the  execution  of  an  absolote  conveyance, 
in  which  the  receipt  of  the  purchase  mon- 
ey is  acknowledged,  is  not  a  waiver  of  the 
vendor's  lien,  and  that "  the  vendor  of  land 
has,  in  ei|ulty,  a  Hen  for  the  porcbase 
money,  not  only  against  the  vendee  him- 
self, his  heirs,  and  other  privies  In  estate, 
but  also  against  all  sabseqnent  purchas- 
ers having  notice  that  the  purchase  mon- 
ey remains  unpaid ;"  and  this  though 
there  is  no  special  agreement  that  there 
shall  be  a  Hen  upon  the  land  for  the  pur- 
chase money.  In  discusaing  this  equita- 
ble lien  In  Mayes  v.  Hendry,  88  Ark.  346, 
this  court,  through  Judge  Eakm,  said: 
"It  is  not  easily  comprehensible  what  is 
meant  by  saying  that  it  la  neither  Ajatad 
I  em  nor  a^ua  in  n,  and  that  it  baa  no  ez> 
Istence  until  a  bill  is  filed  to  enforce  it.  It 
is  plainer  language  to  say  that  It  does  not 
bind  innocent  purchasers  before  He  pen- 
deoB,  and  does  not  pass  to  the  assignee  of 
the  debt.  Within  its  scope,  however,  as 
carefully  guarded  by  courts  of  equity,  it  is 
a  specific  lien,  co-existent  with  the  debt, 
binding  from  the  beginning,  as  well  before 
suit  as  after,  aU  who  take  the  land  with 
notice."  The  appeUees  M.  and  J.  Rumby 
do  not  stand  in  the  attitude  of  bonti  Bde 
purchasers.  In  tact  they  are  not  pur- 
chasers at  aH.  They  have  paid  nothing, 
and  it  does  not  even  appear  that  their 
debt  was  created  after  ttae  sale  of  the  land 
to  their  co-dtfendant,  Lewis  M'.  Chapman. 
Tbe.v  have  no  equity,  then,  equal  to  the 
equity  of  the  appellant.  They  must  be 
postponed,  therefore,  in  the  collection  of 
their  debt  out  of  this  land,  until  the  pur- 
chase money  due  appellant  la  paid.  The 
decree  is  reversed,  with  directions  to  the 
chancery  court  to  render  a  decree  for  the 
appellant  in  accprdancewitb  this  opinion. 


FiKLD  v.  Anderson  et  a/. 
{Supreme  Court  vf  Arhama*.    Uarch  U,  1893.) 

MOBTOAOB  FOBBOLOSCBB— FaILUBB  TO  PbODUOB 
NOTB— EZPLANATIOH. 

A  complaint  for  foreclosure  of  a  mortgage 
is  properly  dismiasud  where  Its  allegation  that 
the  note  was  lost  is  denied  by  the  answer,  and 
not  proved  on  the  trial,  and  the  note  is  not  pro- 
duced. 

Appeal  from  circuit  court,  Desha  coun- 
ty; .loBN  M.  Elliott,  Judge. 

Action  by  Hardin  Field,  as  administra- 
tor of  Joseph  Qravea,  deceased,  against 
Mary  K.  Anderson  and  others,  to  fore- 
close a  mortgage  given  to  secure  a  note. 
The  complaint  was  dismissed,  and  plain- 
tiff appeals.    Afl9rmed. 

J.  W.  Dickinson,  for  appellant.  Jamea 
Marpbjr,  for  appellee  Mary  K.  Anderson. 


Pbb  Curum.  It  was  necessary  for  the 
appellant  either  to  produce  the  note  or  to 
.account  for  it,  in  order  to  show  that  he 
waH  entitled  to  collect  it.  The  aHefcation 
that  it  was  lost  was  material.  Norris 
▼.  Kellog,  7  Ark.  118.  That  allegation 
was  denied  by  the  answer,  it  was  not 
proved  upon  the  trial,  and  the  note  was 
not  produced.  It  there  were  no  other  rea- 
son for  dlamisslng  the  complaint,  that 
would  be  sufficient.    A£Brmed. 


Orber  v.  Laws. 

(Supreme  Court  of  Arkansas.    April  S,  18B1) 

KSAV-Znxn  Aobnts— CoMxnatoxs— Btidbiics- 

DOCUMBNTS. 

1.  In  an  action  for  a  balance  claimed  to  b« 
due  for  selling  a  large  tract  of  land  for  defend- 
ant, where  the  issue  is  whether  defendant  agreed 
to  pay  plaintiff  the  sum  of  95  oents  per  acre  and 
a  coDuniasion  of  6  per  cent,  on  the  Dalance,  the 
testimony  of  a  real-estate  agent  Is  oompeteat  to 
show  that  the  compensation  claimed  l«y  plalatiit 
is  reasonable  and  not  unusual. 

8.  Evidence  of  offers  made  by  defendant  to 
other  real-estate  dealers,  though  irrelevant,  is 
not  ground  for  reversal,  where  the  verdict  for 
plaintiff  is  sufBciently  sopported  by  competent 
evidence. 

8.  Mansf.  Dig.  |  60M,  whicb  provides  that, 
"if  either  par^  shall  rely  upon  any  deed  or 
t>ther  writing,  be  sliall  file  with  his  plesdlag 
the  original  deed  or  writing,  if  in  his  power,  or 
a  copy  thereof, "  applies  to  such  deeds  or  writings 
as  are  relied  on  or  referred  to  in  the  pleadings, 
and  does  not  require  the  filing  of  other  writings 
which  the  parties  mav desire  to  offer  In  evidence. 

4.  Although  the  language  of  a  dteck  offered 
in  evidence  imported  a  full  payment,  it  was  only 
prima  /aci«  evidence  of  that  tact,  aind  the  oonrt 
did  not  err  in  refusing  to  charge  that  It  was 
conclusive. 

Appeal  from  circuit  court.  White  coun- 
ty; Matthew  T.  Sanders,  Judge. 

Action  by  F.  P.  Laws  against  D.  B. 
Greer.  Judgment  for  plaintiff.  Defend- 
ant appeals.    Affirmed. 

The  complaint  alleges  that  defendant 
employed  plaintifl,  who  was  a  real-eatate 
agent,  tu  negotiate  a  sale  of  10,422  acres 
of  land,  and  that  the  contract  of  employ- 
ment was  that,  U  plaintiff  sbonld  aeil  the 
land  at  $2.60  per  acre,  defendant  would 
allow  him  25cents  per  acre,  and  a  commis- 
sion of  6  per  cent,  on  the  remainder;  that 
plaintiff  negotiated  the  sale,  and  that  de- 
fendant had  refused  to  pay  more  than  fl,- 
250.  The  defendant.  In  his  auawer,  denied 
the  agreement  to  pay  35  centa  per  acre, 
and  averred  tbat  defendant  agreed  to  pay 
5  per  cent,  commissions  un  the  price  re- 
ceived, and  no  more.  The  answer  further 
alleged  that  the  sale  was  effected  at  only 
$2.40  per  acre,  and  that  plaintlB  accepted 
of  defendant  a  check  for  $1,250,  tbia  being 
5  percent,  of  this  price.  In  full  settlement 
of  the  amount  dun  bim.  On  this  irane  the 
case  was  tried.  The  plaintiff  himself  tes- 
tified to  the  contract  as  set  out  in  the 
complaint.  He  said  that  he  bad  some 
negotiations  with  the  McNeylon  Lnml>er 
Company  and  others  for  asaleot  the  land, 
but  finally  effected  a  sale  to  the  Radolph- 
Stecher  Cooperage  Company  at  the  price 
of  $2.50  per  acre,  which  Qreer  cut  down  to 
$2.40  per  acre.  Plaintifl  offered  to  read 
to  the  Jury  certain  letters  which  Greer  had 
written  bim.    The  defendant  objected   to 


Digitized  by 


Google 


Ark.^ 


GBEER  V.  LAWS. 


1039 


the  letters,  or  any  one  of  them,  being  read, 
because  tbey  had  not  been  filed  before  the 
trial  began.  This  objection  was  over- 
ruled, and  defendant  excepted.  The  de- 
fendant then  made  the  further  objection 
to  the  reading  of  either  of  the  twn  letters 
dated  March  13, 1890.  and  March  18, 1890, 
because  these  two  letters  were  irrelevant. 
This  objection  was  also  overruled,  and  de- 
fendant excepted.  Asainst  the  objection 
of  defendant,  one  P.  P.  Dowdy,  a  witness 
Introduced  by  plaintiff,  was  allowed  to 
testify  that  Grp<<r,  some  time  beforehand, 
had  authorized  him  to  sell  the  land  atf  20,- 
000,  and  had  promlned  to  give  bim  6  per 
cent,  and  all  he  could  get  over  and  above 
the  #20,000.  Against  the  objection  of  de- 
fendant, the  court  allowed  part  of  the 
deiiusltlnn  of  one  Learning,  a  real-estate 
agent,  to  be  read.  In  that  part  of  tbla 
ilepoeltloD  which  was  read  be  stated  that 
be  would  not  take  a  large  body  of  land  to 
sell  for  less  than  2&  cents  per  acre,  and 
that  this  was  the  customary  charge  of 
real-estate  men.  Against  the  objection  of 
defendant,  the  court  allowed  one  Sallee, 
a  witness  for  plaintiff,  to  testify  that  he 
was  a  real-estate  agent,  and  that  Greer 
had  authorised  him  to  sell  the  land  at 
$20,000,  offering  to  allow  him  all  he  could 
make  overand  above  the  f 20,000.  The  de- 
fendant, Oreer,  sworn  In  bis  own  behalf, 
testified  that  the  contract  was  that  he 
was  to  pay  6  per  cent. commissions  on  the 
proceeds  of  the  sale,  and  no  more,  and 
'that  there  was  DO  agreement  for  25  cents 
per  acre;  that  a  few  days  after  the  sale 
be  sent  Laws  a  check,  whlcb  check  Laws 
received  and  collected.  The  check  was  ex- 
hibited, and  reads  thus:  "Searcy,  Ark., 
June  25,  1890.  Pay  to  the  order  of  F.  P. 
Laws,  Esq.,  twelve  hundred  and  flfty  dol- 
lars, being  his  commissions,  5  per  cent.,  on 
sale  9^,000  on  land.  G.  B.  Orrrr.  To 
Boatmen's  Savings  Bank,  St.  Louis,  Mo. 
Indorsed:  F.  P.  Laws."  Laws  further 
testified  that  he  advised  Greer  tliat  he 
"shoold  contend  for  the  25  cents  an  acre 
and  6  per  cent,  commissions ;"  and,  fur- 
ther, "  I  wrote  him  the  day  that  I  received 
the  check  for  V1,^'>0,  demanding  that  be 
should  settlein  accordancewlth  our  agree- 
ment."  The  testimony  being  closed,  the 
plaintiff  asked  the  court  to  give  two  In- 
stroctions  to  the  Jury;  the  second  Instruc- 
tion thos  asked  being  as  follows:  "If 
Oreer  sent  to  Laws  the  check  read  In  evi- 
dence, and  it  was  then  in  the  same  lan- 
guage which  it  now  contains,  and  Laws 
accepted  the  check  and  got  the  money  on 
it.  be  1b  bound  by  the  language  of  the 
check,  and  If  the  language  of  the  check  Im- 
ports a  receipt  in  falUor  his  services  In 
selling  the  land.  Laws  cannot  now  claim 
an  additional  amount."  The  court  re- 
fused to  give  this  second  Instruction  as 
asked,  to  which  refusal  defendant  at  the 
time  excepted.  The  jury  returned  a  ver- 
dict for  the  full  amount  claimed  by  plain- 
tiff. 

W.  S.  McCain  and  V.  M.  A  G.  B.  Rose, 
for  appellant.  House  Jk  CaatreH,  for  ap- 
pellee. 

Mansfield,  J.  The  only  matter  In  Issue 
between  these  parties  In  the  conrt  below 
was  whether  tbedefendant  agreed  to  pay. 


for  the  plalndtT's  services  In  selling  the  de- 
fendant's lands,  the  sum  of  25  cents  per 
acre,  and  also  the  commission  mentioned 
In  the  complaint,  or  whether  the  entire 
compensation  stipulated  for  was  the  com- 
mission paid  before  the  commencement  of 
this  suit.  On  this  question  the  direct  evi- 
dence was  conflicting,  and  it  was  com- 
petent to  prove  any  fact  which  bore  upon 
the  probable  truth  of  what  was  alleged 
on  either  side  as  having  been  the  agree- 
ment. The  testimony  of  Leaming  tended 
to  support  that  of  the  plaintiff  by  show- 
ing that  the  compensation  claimed  by  the 
latter  was  reasonable  and  not  unusual, 
and  the  action  of  the  court  in  refusing  to 
exclude  it  Is  sustained  by  the  authorities 
cited  below.  Abb.  Tr.  Ev.  805,  867; 
Storkle.  Ev.  67,  617;  Norris  v.  Spufford, 
127  Mass.  85;  Knallakan  v.  Beck,  47  Hun, 
117;  Swain  v.  Cheney,  41  N.  H.  232;  Cor- 
nish v.  Graft,  36  Hun,  160;  Lumber  Co.  v. 
Smith,  71  Wis.  304,  37  N.  W.  Bep.  412; 
Moore  v.  Davis,  48  N.  H.  45;  Kidder  v. 
Smith,  S4  Vt.  294. 

The  testimony  of  Dowdy  and  Sallee  had 
no  such  relevancy  to  the  fact  in  contro- 
versy as  entitled  it  to  admission;  but  it 
was  merely  cumulative,  and  the  evidence 
adduced  by  the  defendant  shows  that  he 
was  not  surprised  by  Its  introduction. 
The  error  of  the  court  in  admitting  it  is 
therefore  no  cause  for  disturbing  a  verdict 
sufficiently  supported,  as  this  Is,  by  com- 
petent testimony.  Barringer  v.  Nesblt,  1 
Smedes  &  M.  22;  Owen  v.  Jones,  14  Ark^ 
508;  Sharp  v.  Johnson,  22  Ark.  79;  Peter- 
son V.  Oresham,  25  Ark.  381. 

Objection  was  made  to  the  reading  of 
Greer's  letters  in  evidence,  on  the  ground 
that  they  bad  not  been  filed  with  the  com- 
plaint. But  section  5064 1  of  the  Digest, 
on  which  this  objection  is  based,  applies 
only  to  such  deeds  or  other  writings  as 
are  relied  upon  or  referred  to  in  the  plead- 
ings. It  does  not  require  the  filing  of 
other  writings  which  the  parties  may  de- 
sire to  offer  in  evidence.  Newm.  PI.  &  Pr. 
251,  610;  Chamblee  v.  Stokes.  3.S  Ark.  543. 
The  letters  dated  respectively  March  18 
and  March  28, 1890,  were  objected  to  on 
the  additional  ground  that  tbey  ware  not 
relevant.  But  they  contain  nothing  prej- 
ndiclal  to  the  defendant  that  is  not  also 
found  in  otber  letters  read  to  the  jury, 
and  to  the  reading  of  which  no  objection 
was  made  except  that  they  had  not  been 
filed. 

The  case  of  Railroad  Co.  v.  Allen,  46 
Ark.  217,  and  the  case  of  Bevens  v.  Dunlop, 
(Ark.)  14  S.  W.  Rep.  769,  are  cited  In  sup. 
port  of  the  appellant's  poaltlon  that  the 
conrt  erred  In  refusing  his  second  instruc- 
tion. Bnt  in  each  of  those  cases  a  smaller 
snm  than  the  creditor  demanded  was 
offered  by  the  debtor  on  condition  that  It 
should  be  accepted  in  satisfaction  of  the 
whole  claim;  and  the  creditor  was 
estopped,  not  by  bis  written  receipt,  but 
by  his  agreement  to  abide  the  adjustment 
of  a  controversy  as  to  the  amount  due. 
No  such  case  Is  presented   here.    At    the 

> Hanst.  Digr.  i  6064  provides:  "If  either  party 
shall  rely  apon  any  deed  or  other  writing,  he 
shall  file  with  his  pleading  the  orlKinal  deed  or 
writing.  If  In  his  power,  m  a  oopy  uereof, "  etc 
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time  Lawf  rocetved  the  check  read  In  evi- 
dence no  dispute  bad  arisen  as  to  the  cora- 
penaatlon  be  was  entitled  to  receive  for 
his  services.  The  check  was  not  pleaded 
as  a  release,  and  there  was  no  evidence  to 
iihow  that  it  was  remitted  under  an  agree- 
ment that  it  should  be  accepted  In  satis- 
faction of  a  demand  for  a  iarser  snm. 
The  contention  is  that  It  represented  all 
that  was  ever  due  to  Laws  under  the  con- 
tract. But,  conceding  that  the  language 
of  the  instrument  Imports  a  (all  payment, 
it  was  only  prtma  Aic/e  evidence  of  that 
fact,  and  the  conrt  did  not  err  in  refusing 
to  charge  that  it  was  conclusive.  1 
Oreenl.  Ev.  {§  Sll,  805;  Railroad  Co.  v.  Al- 
len, enpra;  Burke  t.  Snell,  42  Ark.  61. 
Affirmed. 


Koch  v.  Kimbeklinq. 
(SupmiM  Court  of  Arkamaaa.    March  12, 1899.) 

JVBTIOBB  OF  TBS  FlAOB— JUBISDICTIOM— BBBAOH 

or  Contract. 
An  action  for  nnllquidBted  damages  for 
breach  of  a  contract  la  a  matter  of  oontraot,  with- 
in Conat.  1874,  art.  7.  I  40,  giving  Justloes  of  the 
peace  juriadictlon  in  "mattera  of  contract," 
where  the  amount  involved  does  not  exceed  tSOO. 

Appeal  from  drcoit  court,  Logan  coun- 
ty: Hugh  F.  Thomaso.n,  Judge. 

Action  by  W.  N.  Kimberling  against 
Peter  Koch  tor  breach  of  contract.  From 
a  Judgment  affirming  a  Jadgment  of  the 
justice  of  the  peace  in  favor  of  plaintiff, 
defendant  appeals.    Affirmed. 

SaadelH  A  BUI,  for  appellant.  W.  N. 
Kimberling,  pro  ae. 

CocKRiLi.,  C.  J.  Justices  of  the  peace 
have  Jurisdiction  where  the  amount  in- 
volved does  not  exceed  fSOO,  "in  matters 
of  contract."  Article  7,  S  40,  Const.  1874. 
The  term  "matters  of  contract'  embraces 
a  suit  for  nnliqoidated  damages  when  the 
salt  is  founded  upon  contract.  Stanley 
T.  Bracht,  42  Ark.  210;  Railway  t.  Heath, 
41  Ark  477:  Bnlllnger  v.  Marshall,  70  N. 
C.  620;  Telegraph  Co.  v.  Lovejoy,  48  Ark. 
901,  8  8.  W.  Rep.  188.  The  short  written 
statement  iiled  before  the  Justice  In  lieu  of 
a  complaint  In  this  cause  declares  upon 
the  contract  alleged  to  have  been  entered 
into  between  the  pnrties,  and  seeks  dam- 
ages for  its  broacb.  The  action,  though 
for  unliquidated  damages,  is  ex  eoatracta. 
The  Justice,  therefore,  had  Jurisdiction. 

It  Is  conceded  by  the  appellant  that  the 
damages  suffered  by  the  appellee,  down 
to  the  date  of  the  Judgment,  were  reoov- 
erable.  The  amount  of  the  verdict  Is  not 
In  excess  of  the  damages  proved  by  the 
appellee's  testimony  to  cover  that  period. 
We  cannot,  therefore,  disturb  it.  The 
appellant  argues  that  the  court  erred  in 
refusing  to  charge  the  jury  as  requested 
by  him,  but  his  exception  on  that  score 
has  not  impressed  blm  as  being  serlons 
enough  to  require  him  to  point  out  the 
error  by  setting  out  the  prayers  In  bis  ab- 
stract in  accordance  with  the  rules.  We 
therefore  take  It  as  a  waiver  of  the 
objection.  Questions  on  the  admissibility 
of  evidence  are  also  alluded  to  In  tbe 
printed  argument,  but  the  abstract  does 
not  Bbow  that  any  objection  was  made 
at  the  trial  or  exception  saved,  or  that  a 


new  trial  was  asked  on  that  gronbd.  We 
treat  it,  therefore,  as  though  all  thesestepa 
had  been  omitted.    Affirmed. 


Brabbfibld  v.  State. 
(Supreme  Court  of  Arkansas.    March  13, 1893L) 

INDIOTMBKT    FOR    HOM ICIDB  —  PlaCS  OT    DBATH— 

TiMB  OF  DiATR— Liar  of  Grand  Jithors — ^Mur- 
dkb  iir  THE  Becosd  Dsqrbb — Intent. 

1.  Under  Manaf.  Dig.  {  2113,  providing  that, 
where  an  indictment  does  not  allege  the  place 
where  the  offense  was  committed,  it  aball  l>e 
deemed  to  charge  that  the  offense  was  committed 
within  the  jurisdiction  of  the  court  in  which  the 
grand  jury  was  impaneled,  an  indictment  for 
murder  need  not  allege  Uie  place  of  death. 

2.  Where  tbe  indictment  alleges  that  the  fatal 
blow  was  struck  October  26,  1890,  and  the  cap- 
tion of  theindicbnent  shows  tltat  it  was  returned 
at  Pet>mary  term,  1891.  which  term  could  not, 
under  tbe  law,  liave  continued  to  Octotier  26, 
1891,  the  indictment  shows  that  the  death  oc- 
curred within  a  year  and  a  day  after  the  alleged 
fatal  blow. 

&  Onder  Mansf.  Dig.  |  8962,  requiring  the 
jury  commissioners  to  select  and  make  separate 
lists  of  tbe  grand  jurors  and  Iheir  altemsites,  and 
certify  to  the  samn,  lists  of  such  jurors  desig- 
nated "list  of  grand  jurors"  and  "list  of  alter- 
nate grand  jurors, "  and  signed  by  the  commis- 
sioners, are  sufficient. 

4.  Homicide  may  be  murder  in  the  second  de- 
gree, even  wliere  there  was  no  aotnal  intent  to 
take  life. 

Appeal  from  circuit  court,  Baxter  eonn- 
ty :  B.  HiTDOiNS,  Jndge. 

Abner  Bmssfield  was  convicted  of  mnr- ' 
der  in  the  second   degree,  and   appeals. 
Affirmed. 

Cramp  A  Watklas,  for  appellant.  IV.  E. 
Atklnaon,  Atty.  Gen.,  and  Cb&rlea  T.  Cole- 
maji,  for  tbe  State. 

OocKBiLL,  C.  J.  The  appellant  was  con- 
victed of  murder  in  the  second  degree, 
and  sentenced  to  21  years'  imprisonraent. 
He  seeks  to  reverse  tbe  Judgment  on  the 
following  grounds,  vlt. : 

1.  It  is  objected  that  tbe Indlctmmt does 
not  charge  that  death  was  caused  by  the 
mortal  wound  which  it  alleges  the  appel- 
lant Inflicted.  Tbe  objection  is  not  aus- 
tained  by  tbe  record.  Tbe  copy  of  the  In- 
dictment returned  In  obedience  to  a  oef>- 
ttorarl  sued  out  at  the  Instance  of  tbe 
court  distinctly  avers  that  death  resulted 
from  tbe  wounds  Inflicted  by  tbe  appel- 
lant. 

2.  The  Indictment  alleges  that  the  fatal 
blow  was  struck  In  Marion  county,  where 
the  indltitment  was  found,  bnt  It  Is  silent 
as  to  the  county  in  which  the  death  oc- 
curred. It  Is  argued  that  the  allegation 
nf  the  place  of  death  to  essential,  and 
authorities  are  cited  to  sustain  tbe  poHi- 
tlon,  bnt  they  are  based  upon  the  statute 
of  2  &  3  Edw.  VI.,  which  provided  that  the 
trial  should  be  in  tbe  county  where  tbe 
death  happened.  Under  our  law,  tbe  In- 
dictment must  be  found  In  the  conn  ty  where 
tbe  offense  was  committed,  and  section 
1982  of  Mansfield's  Digest  contemplates 
that  the  offense  shall  be  regarded  as  com- 
mitted in  the  county  where  tbe  fatal  in- 
jury was  Inflicted  if  tbe  injured  person  dies 
beyond  the  Jurisdiction  of  the  state,  and 
that  is  probably  the  law  if  tbe  defendant 
dies  within  the  Jurisdiction.    1  BIsh.  Crfm. 


Digitized  by 


Google 


Ark.) 


BSASSFIBLD  «,  8XAXB. 


um 


Law,  §118et  aeq.  Bnt  if  it  were  otber- 
wiM,  and  the  ailef(atlon  ol  tbe  plaoo  uf 
death  was  necessary  to  abow  where  tb« 
oHenae  was  consummated,  the  omlssiuB 
to  MileKs  It  would  not  be  fatal;  because 
another  provision  ol  the  statute  pn>- 
ecribes  that,  "U  tbe  indictment  routalns 
00  statement  of  the  place  where  the 
oBense  waa  committed.  It  shall  be  consid- 
ered as  charged  therein  that  it  was  com- 
mitted In  the  local  limits  of  the  Jnrlsdlc- 
tlon  of  tbe  court  in  which  the  grand  Jnry 
was  impanelBd."  Mansf.  01k-  §  -'liS; 
Tbetstonev  State,32Ark.l7d.  Under  that 
provlslun  the  indictment  would  l>e  regard- 
ed as  allenclng  that  tbe  offense  was  con- 
snmmate<l  in  Marlon  county,  where  the 
blow  was  struck.  The  allegation  of  tbe 
place  of  tbe  death  waa  unnecessary. 

3.  It  is  argued  that  the  indictment  doea 
not  cliarge  that  death  ensued  witlitn  a 
year  and  a  day  from  tbe  fatal  blow. 
There  Is  no  direct  charge  to  that  effect,  nor 
was  it  demanded  by  tbe  strict  pleading  of 
tbe  common  law.  Tbe  allegation  of  tli* 
respective  dates  of  tbe  injury  and  of  tbe 
deatti  was  enough,  It  it  appeared  there- 
from that  the  death  was  within  a  year 
and  a  day  of  tbe  fatal  blow.  "Tbiamay 
be  done,"  says  Hale,  "either  by  stating 
that  he  (tbe  person  assaulted)  died  in- 
stantly of  tbe  wound,  or  that  be  lan- 
guished of  tbe  same  till  the  day  men- 
tioned, when  be  died  of  tbe  said  mortal 
wound. "  1  Bale.  P.  C.  »4a,  344.  In  tbis 
case  tbe  indictment  alleges  that  the  fatal 
blow  was  struck  October  '26,  1N90,  and 
that  deatb  ensued  therefrom,  but  there 
is  no  allegation  of  the  date  of  tbe  death. 
The  demurrer  to  tbe  indictment  and  the 
motion  In  arrest  of  Jndgmen t  were  both 
filed  and  acted  upon  within  a  year  and  a 
day  of  the  time  when  the  fatal  blow  is 
alleged  to  have  been  given,  and  the  indict- 
ment charges  that  death  had  ensued  there- 
from before  It  was  returned  by  the  grand 
Jury.  To  rule  that  it  did  not  appear  from 
tbe  indictment  tbat  death  bad  not  oc- 
curred within  a  year  and  a  day  from  the 
alleged  date  of  tbe  fatal  blow  would  be  to 
bold  tbat  the  court  must  divert  Itself  of 
tbe  knowledge  of  tbe  day  of  tbe  year  in 
which  it  sat,  and  of  which  It  waa  required 
to  take  ludiclai  knowledge,  in  order  that 
the  term  of  court  might  be  held  at  tbe 
time  fixed  by  law.  Tbat  would  be  car- 
rying tbe  strictness  of  the  rules  of  plead- 
ing to  an  unnecessary  length.  Mansf. 
Ditc.  SS  2106,  21U7.  Courts  appear  to  have 
gone  to  that  estent.  But  the  caption  of 
the  indictment  informed  tbe  court,  If  that 
information,  under  the  circumatances, 
was  necessary,  tbat  it  waa  returned  at 
the  February  term,  IsiBl,  of  tiie  Marion 
circuit  court,  and  we  know  from  tbe  act 
fixing  the  terms  for  holding  the  courts 
iii  the  circuit  to  which  Marlon  county  be- 
longs that  the  February  term  could  not 
bave  continued  until  the  26th  ol  Octol)e<', 
1891,  which  would  have  been  tbe  expira- 
tion of  tbe  year  and  day  from  the  time  tbe 
mortal  wound  is  alleged  to  bave  been  in- 
flicted. "But  tbein<lictment.''saysBi8bop, 
quoting  from  Starkie,  "  will  be  good  11  the 
day  and  year  can  be  collectfd  from  the 
whole  statement,  though  they  are  not 
expresaty  averred."  1  Bisb.  Crim.  Proc. 
v.l8s.w.no.l8— 66 


p.  891.  It  la  estaUlBlied  by  the  dcetalaiM 
of  tbia  court,  folio  wing  the  common  law, 
that  the  caption  of  the  Indictment  may 
be  looked  to  to  ascertain  the  venue,  al- 
though the  caption  is  not  strictly  a  part 
of  tbe  Indictment.  Thetstune  ▼.  State,  82 
Ark.  179;  State  v.  Hnnn,  34  Ark.  821 ;  Belt 
v.  State,  62  Ark.  279,  12  S.  W.  Rep.  666. 
The  date  of  Ibe  offense  also  may  be  ascer- 
tained by  reference  to  tbe  caption,  fnv, 
according  to  Hawkins'  Pleas  of  the 
Crown,  the  date  "may  be  ascertained  by 
tbe  style  of  the  sessions  belore  wUcb  tbe 
indictment  was  taken, "  as  where  the  In- 
dictment alleged  tbat  tbe  offense  was 
committed  on  the  lOtb  of  March  last,  but 
no  year  was  given.  As  tbe  caption 
showed  tbe  time  when  tbe  court  was  held, 
tbe  date  was  sufflclently  laid  in  tbe  in- 
dictment. 2  Hawk.  P.  C.  c.  35,  9  78;  1 
Bisb.  Crim.  Proc.  p.  891.  Bo,  in  this  case, 
the  indictment  showed  that  the  death 
occurred  on  a  day  prior  to  its  return  by 
the  grand  Jury,  and  therefore  within  a 
year  and  a  day  alter  tbe  alleged  fatal 
blow.  It  is  true  the  state  would  not  be 
confined  to  the  day  laid  in  tbe  indictment 
in  its  proof  of  the  commission  of  tfaecrlme, 
but  might  show  that  the  blow  was  struck 
on  another  or  earlier  day.  Rut,  in  consid- 
ering tbe  demurrer  and  motion  in  ur- 
rest  of  Judg.>npnt,  we  are  not  concerned 
With  the  proof.  The  question  Is,  does  the 
indictment  show  tbe  commission  of  an 
offense?  Mansf.  Dig.  §§  2106,  2107.  We 
hold  that  it  does. 

4.  It  Is  complained  tbat  the  court  erred 
in  refusing  tu  quash  the  list  of  the  grand 
Jurors  who  found  tbe  Indictment,  upim 
tbe  ground  tbat  their  selection  us  Jurors  , 
had  not  been  duly  certified  by  the  jury 
commissioners.  There  is  no  merit  in  tbe 
objection.  Tbe  list  of  grand  jurors  re- 
turned by  the  commissioners  wbm  headed, 
"List  of  grand  jurors  for  the  February  term 
of  tbe  Marlon  county  circuit  court  for 
1891."  Then  followed  tbe  names  of  the  16 
persons  selected,  and  the  list  was  signed, 
"J.  E.  Wickersbam,  John  Angel.  H.  H. 
Perkins,  Jury  Commissioners."  Tbe  list 
of  alternate  grand  Jurors  was  headed, 
"List  of  alternate  grand  jurors  for  the 
February  term  of  the  Marlon  county  cir- 
cuit court,  1891,"  and  slgued,  "J.  B.  Wick- 
ersbam, John  Angel,  H.  H.  Perkins,  Jury 
Commissioners."  That  waa  sufficient  to 
show  that  the  persons  whose  names  ap- 
pear in  tbe  lists  were  those  selected  by  tbe 
commissioners.  That  is  the  only  office  tbe 
certificate  of  tbe  commissioners  was  de- 
signed to  fulfill.  Mansf.  Dig.  §  3982.  Tbe 
court  recalled  the  commissioners,  and 
caused  tbem  to  make  a  more  formal  cer- 
tificate to  tbdr  list  before  acting  on  the 
appellant's  motion;  bnt  tbat  was  unnec- 
essary. 

6.  The  last  objection  urged  by  counsel 
is  to  tbe  court's  rejection  of  two  prayers 
for  Instructions  proffered  by  him.  Both 
tbe  prayers  are  based  upon  tbe  theory 
that  the  jury  could  not  return  a  verdict  for 
murder  In  the  second  degree  without  find- 
lag  that  the  defendant  entertained  the 
Intent  to  take  life  at  the  time  he  struck 
the  fatal  blow.  But  homicide  niay  bo 
murder  In  tbe  second  decree,  even  where 
there  was  no  Intent  actually  to  take  life. 
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Sweney  ▼.  State,  ffi  Ark.  586;  Wbart. 
Horn.  854.  There  waa  no  error  in  retuBlng 
to  charge  otherwise.  The  proof  ahows 
that  the  peraon  aaaaulted  by  the  appellant 
died  in  Marion  county  a  tew  days  after 
the  asaanlt.    The  JadKRient  is  affirmed. 


AULBN  T.  OZABK  LiANO  CO. 

(Supreme  Court  of  Atkantat.    Msroh  18, 1S89.) 

Tax-Titlm— Actios  to  8bt  Asids— Appsai/— 

OBJBcmoxa  Waitbd. 

1.  AcU  188S,  pp.  986,  see,  808,  n  lMi  13»,  296, 
Iffovide  that  the  time  for  aala  of  landa,  retamed 
aa  delinquent  for  non-payment  of  taxea  for  1889, 
ahall  be  two  months  after  the  aeoond  Uondav  In 
April,  1883.  (AprU  9th.)  Held,  that  the  Bales 
under  such  act  should  have  commenced  June  9, 
1888;  and,  baring  commenced  Jane  Uth,  (the 
second  Monday  in  June, )  they  were  made  on  a 
day  not  authorized  by  the  statute,  wherefore 
there  waa  an  "entire  omlssion''to  aell,  within  the 
meaning  of  the  statute  providing  that  a  person 
olalming  title  adverse  to  a  tax-title  can  defeat 
such  tax-title  by  showing  an  "omission  to  sell 
the  iiroperty"  In  question. 

9l  Buch  sale,  being  a  nullity.  Is  not  an  "Ir- 
regularity,"  as  contemplated  by  Hansf.  Dig.  { 
67U1,  providing  that  all  aotlons  or  proceedings 
whereby  it  ia  sought  to  avoid,  in  the  sale  of  de- 
linquent lands  for  taxes,  "any  Irregularity"  or 
negleot  of  any  otBcer  iu  relation  thereto,  alull  be 
commenced  within  two  years  from  the  date  of 
Bale,  "and  not  afterwards. " 

8.  Although  a  tar-deed  waa  void  because  It 
ahowed  on  its  face  that  the  sale  was  made  on  a 
d^  not  asthwized  by  law,  wherefore  It  oast  no 
cloud  on  the  title,  yet,  where  another  tax-deed 
for  another  tract  of  land  involved  in  the  same 
aotlon  appeared  valid  on  ita  face,  a  refusal  to 
dismiss  the  action,  and  to  render  Judgment 
against  the  holder  of  the  tax-deed  for  costs,  was 
not  error. 

4.  Where  the  deposition  of  a  public  officer  as 
to  the  contents  of  the  records  in  bis  office  Is  ad- 
mitted In  evidenoe  without  objection  by  the  op- 


SMing  party,  he  Is  deemed  to  waive  his  objeo- 
on  tnereto,  and  he  ca  "'  '  """"     '"*■  "'"" 

is  Uie  appellate  court. 


D  uereto,  and  he  cannot  nise  such  objeotion 


Appeal  from  circuit  court,  (Jlay  county ; 
J.  E.  RiDUiCK,  Judge. 

Action  by  tho  Osark  Land  Clompany 
against  John  J.  Allen.  Judgment  for 
plnlntin.    Defendant  appeals.    Affirmed. 

E.  F.  Brown,  for  appellant.  John  B. 
Jonea,  for  appellee. 

Battlb,  J.  This  is  an  action  brought 
by  the  Osark  Land  Company  against 
John  J.  Allen  to  remove  a  cloud  from  its 
title  to  two  tracts  of  land  In  Clay  county, 
deiicrlbed  as  follows:  The  E.  U  of  the 
N.  E.  ]i  of  section  28,  and  the  8.  E.  )i,  of 
section  27,  in  township  20  N.,  and  In  range 
9  E.  The  plaintiff  deralgned  title  through 
Robert  I.  Chester,  who  purchased  from  the 
state  of  Arkansas,  the  land  having  t>e> 
longed  to  the  state.  The  defendant  pur- 
chased the  same  land  at  two  sales  for 
taxes, — the  former  tract  at  a  sale  on  the 
11th  of  June,  1S83,  for  the  taxes  of  1882; 
and  the  latter  at  a  sale  for  the  taxes  of 
1888.  The  former  not  having  been  re- 
deemed within  the  time  prescribed  bylaw, 
the  county  clerk  executed  a  deed  to  the 
defendant  for  the  same,  in  which  It  is  stat- 
ed  that  it  was  sold  on  the  11th  of  June, 
1888,  at  a  sale  begun  on  the  second  Mon- 
day ID  June,  1888.  The  latter  was  also 
not  redeemed,  and  the  conn  t.>  clerk  under- 
took to  convey  It  to  the  defendant. 


Upon  the  hearing  the  plaintiff  read  as 
evidence  the  deposition  of  PanI  M.  Gobbs. 
commissioner  of  state  lands,  In  which  he 
testlfled  that  It  was  shown  by  the  records 
In  his  office  that  the  laud  in  queation  was 
■old  to  and  paid  for  by  Chester  on  the  1st 
day  of  December,  1885,  as  secoud-class 
swamp  lands,  at  the  rate  of  50  centa  an 
acre;  that  a  certificate  of  purchase  was 
Issued  to  him  for  the  same;  that  on  the 
26th  of  November,  18S4,  Chester  filed  In  bis 
office  proof  of  the  loss  of  said  certificate, 
and  made  application  for  a  duplicate: 
that  upon  Investigation  in  his  office  it  was 
ascertained  that  the  land  bad  been  errone- 
ously sold  as  second-class  swamp  land, 
when  in  fact  it  was  flrst-class,  and  abonld 
have  been  sold  at  the  price  of.  75  cents  an 
acre:  that  he  refused  to  iaaae  a  duplicate 
certificate  nntil  the  balance  of  25  nenta  an 
acre  due  the  state  was  paid;  and  that, 
when  said  balance  was  paid,  he,  as  such 
commissioner,  issued  on  the  SSth  of  No- 
vember, 1884,  to  Chester,  a  duplicate  cer- 
tificate, showing  the  purchase  of  the  land 
as  flrst-class  swamp  land.  This  deposi- 
tion was  read  as  evidence  without  objec- 
tion. 

The  conrt  declared  the  deeds  executed  to 
Allen  void,  and  quieted  title  of  plaintiff, 
and  Allen  appealed. 

The  time  fixed  bylaw  for  the  sale  of 
lands  retnmed  delinquent  on  accunnt  of 
the  non-payment  uf  the  taxes  of  1882  was 
two  months  after  the  second  Monday  In 
April,  1888.  Acta  1888,  pp.  9R5,  9S6.  »3, 
i9  128,  129,  226.  According  to  this  law,  the 
sale  should  have  been  begun  on  the  9th 
day  ol  June,  1888.  Hence  the  shIp  to 
Allen  of  the  E.  )i  of  the  N.  E.  %  of  section 
28  WHS  made  on  a  day  not  authorised  by 
law,  and  this  fact  appears  in  the  deed  exe- 
cuted to  him  by  the  county  clerk. 

But  the  statutes  under  which  the  sale 
and  deed  to  Allen  were  made,  after  pro- 
viding that  deeds  for  the  conveyance  of 
lands  sold  for  taxes  "shall  be  signed  by 
the  clerk  of  the  county  conrt  in  his  ofBclai 
capacity,  and  acknowledged  by  him  be- 
fore some  officer  authorised  by  law  to 
take  acknowledgments  of  deeds,"  pro- 
vide: "In  all  controversies  and  Baits  in- 
volving title  to  real  property,  claimed 
and  held  under  and  by  virtue  of  a  deed 
executed  substantially  as  aforesaid  by  the 
clerk  of  the  county  court,  the  party 
claiming  title  adverse  to  that  conveyed 
by  such  deed  shall  be  required  to  prove.  In 
order  to  defeat  the  said  title,  either  that 
the  said  real  property  was  not  subject  to 
taxation  for  the  year  (or  years)  named  i& 
the  deed,  or  that  the  taxes  had  been  paid 
before  the  sale;  that  the  property  had 
been  redeemed  from  the  sale,  according  to 
the  provisions  of  this  act;  and  that  such 
redemption  was  had  or  made  for  the  nse 
and  benefit  of  persons  having  the  right  of 
redemption  under  the  laws  of  this  state; 
or  that  there  had  been  an  entire  omission 
to  list  or  assess  the  property,  or  to  levy 
the  taxes,  or  to  give  notice  of  the  sale, 
or  to  sell  the  property." 

According  to  this  statute  there  must  be 
an  assessment,  a  levy  of  taxes,  and  a  sale, 
or  the  deed  made  by  the  clerk  is  void. 
Literally  construed,  any  assessment, 
levy   of   taxes,   and   sate  made  in    aur 
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manner,  at  any  time  or  place,  or  by  any 
person  or  court,  would  be  euCBclent  to  ita»- 
tain  the  clerk*8  deed.  But  tbls  ia  not  true. 
It  Is  obvious  that  the  assessment  referred 
to  and  required  Is  an  assessment  by  the 
assessor,  and  the  levy  of  tazea  a  levy  by 
the  county  court,  composed  of  the  county 
judge  and  Justices  of  the  peace,  as  required 
by  law,  and  the  sale  a  sale  by  the  col- 
lector of  taxes.  It  Is  equally  obvious  that 
the  assessment,  levy  of  taxes,  and  sale 
referred  to  are  those  made  by  authority 
of  the  statuteH. 

Construed  in  connection  with  section 
5791  of  Mansfield's  Digest,  its  intention  ia 
clearer.  That  section  provides:  "All  ac- 
tions to  test  the  validity  of  any  proceed- 
ing in  the  appraisement,  assessment,  or 
levying  of  taxes  upon  any  land  or  lots  or 
part  thereof,  and  all  proceedings  whereby 
is  sought  to  be  shown  any  irregularity  of 
any  officer,  or  detect  or  neglect  thereof, 
having  any  duty  to  perform,  under  the 
provisions  of  this  act,  in  the  assessment, 
appraisement,  levying  of  taxes,  nr  in  the 
sale  of  lands  or  lots  delinquent  for  taxes, 
or  proceedings  whereby  It  U  sought  to 
avoid  any  sale  under  the  provisions  of  this 
act,  or  irregolarity  or  neglect  of  any  kind 
by  any  officer  having  any  duty  or  thing 
to  perform  under  the  provisions  of  this 
act,  shall  he  commenced  within  two  years 
from  the  date  of  sale,  and  not  after- 
wards. "  Tbeobjectof  this  section  (though 
not  the  legal  effect,  as  construed  by  this 
court)  was  to  enable  the  owner  of  lands 
sold  for  taxes  to  test,  the  validity  of  the 
sale  by  showing  material  Irregularities, 
defects,  or  omissions  in  the  manner  In 
which  the  assewment  was  made,  or  the 
taxes  were  levied,  or  the  land  was  sold, 
He  must  do  so,  says  the  statute.  In  two 
years  after  the  sale,  "and  not  afterwards," 
— the  time  in  which  he  Is  allowed  tore- 
deem.  When  the  two  years  have  expired, 
the  purchaser  at  the  tax-sale  is  entitled 
to  a  deed,  and  the  clerk  is  required  to  exe- 
rate  It  on  demand.  After  this  the  statute 
provides  that  a  party  claiming  title  ad- 
verse to  that  conveyed  by  such  deeds,  in 
order  to  defeat  the  title  thereby  acquired, 
shall  be  required  to 'prove  that  there  had 
been  an  entire  omission  to  list  or  assess 
the  land,  or  to  levy  the  taxes,  or  to  sell 
the  land, — evidently  intending  that  no 
advantage  shalll  be  taken  of  those  Irregu- 
larities, defects,  and  omissions  which  sec- 
tion 5791  intended  should  be  taken  advan- 
tage of  in  two  years,  as  before  stated,  and 
no  more;  and  did  not  refer  to  those 
omissions  to  comply  with  the  statutes 
which  show  that  the  assessment  or  sale 
was  made  and  the  taxes  were  levied  with- 
oat  authority ;  for,  in  the  absence  of  an- 
tbority  to  make  an  assessment,  or  levy 
taxes,  nr  sell,  there  cannot,  strictly  speak- 
ing, be  an  irregular  or  defective  assess- 
ment, levy  Of  taxes,  or  sale,  for  in  that 
event  they  are  nullities,  and  not  irregular 
or  defective  tax  proceedings. 

To  illustrate:  The  Judgment  of  a  court 
of  competent  juriacllction  cannot  be  at- 
tacked or  Impeached  in  any  collateral  pro- 
ceedings for  errora  or  irregularities  not 
suing  to  the  Jurisdiction,  however  preju- 
dicial they  may  be.  Thus,  when  an  ad- 
ministrator desires  to  sell  the  lands  of  bis 


intestate  to  pay  debts,  be  Is  required  by 
law  to  give  notice  of  his  Intended  appli- 
cation to  the  probate  court  for  an  order  to 
aell;  yet,  if  the  order  and  sale  are  made, 
and  the  sale  is  confirmed  by  the  conrt,  the 
sale  cannot  be  attacked  collaterally  on 
account  of  such  failure,  because  tbe  omis- 
sion to  give  notice  was  but  an  irregular 
step  In  the  exercise  of  Jurisdiction.  So  it 
is  required  that  notice  be  glren  of  the 
time,  place,  and  terms  of  such  sale  when 
ordered;  but.  If  the  sale  be  made,  and  is 
confirmed  by  the  court,  no  advantage  can 
be  taken  of  it  In  a  collateral  proceeding, 
because  such  failure  Is  no  more  than  an  ir- 
regularity in  the  exercise  of  Jurisdiction. 
But  suppose  the  Judge  and  officers  of  the 
probate  court  should  meet  together  at  a 
time  not  fixed  by  law  for  holding  a  conrt, 
as  in  Graham  v.  Parham,  82  Ark.  686,  and 
tbe  Judge  should  make  an  order  to  sell  the 
lands  of  a  deceased  person  on  the  applica- 
tion of  the  administrator,  and  the  clerk 
should  enter  It  on  the  record  of  tbatconrt, 
it  would  be  void,  and  would  be  so  treated 
in  every  proceeding,  notwithstanding  it 
was  clearly  within  the  Jurisdiction  of  the 
probate  court  that  they  professed  to  be 
holding,  because  they  did  not  constitote  a 
court,  but  a  mere  collection  of  officers. 
This  principle  applies  directly  to  tbe  levy 
of  the  county  taxes,  because  they  must  be 
levied  by  the  county  court.  It  is  also  ap- 
plicable to  tax-sales,  for  tbe  law  fixes  tbe 
day  ou  which  they  shall  begin,  as  it  does 
for  the  courts.  Tbe  collector  cannot  legal- 
ly begin  the  sale  on  any  other  day.  He 
Is  not  clothed  with  any  discretion.  The 
statute  confines  his  authority  to  sell  on  a 
fixed  day.  If,  begluning  on  that  day,  he 
does  not  sell  all  the  delinquent  lauds,  he 
can  adjourn  from  day  to  day  until  all  of 
them  are  sold.  But  if  he  should  begin  and 
sell  on  a  day  not  authorised  by  law,  the 
sale  would  be  void,— a  nullity, — and  would 
have  no  more  legal  efficacy  than  it  would 
have  bad  it  been  made  by  any  other  per- 
son. It  would  be  without  the  authority 
or  sanction  of  law 

We  have  thus  far  treated  the  statute  in 
question  as  valid,  but  we  do  not  mean  to 
say  or  decide  that  it  Is.  But,  conceding 
It  to  be  constitutional,  we  find  that  the 
sale  made  on  tbe  lltb  of  June,  188.1,  was 
void,  and  that  the  deed  of  the  clerk  con- 
veying to  Allen  the  land  sold  did  not  vali- 
date It,  and  that  there  is  no  necessity  for 
considering  the  validity  of  the  statute. 

The  circuit  court  found  that  tbe  S. 
E.  Jl^  of  section  27  was  not  subject  to 
sale  or  forfeiture  on  account  of  tbe  non- 
payment of  taxes  until  after  the  24th  day 
of  November,  1884.  The  appellant  insists 
that  the  court  erred  in  so  finding,  because 
there  was  no  evidence  proving  that  fact, 
except  the  deposition  of  Paul  M.  Cobbs, 
state  land  commissioner.  It  is  contended 
that  the  testimony  of  Cobbs  as  to  the  con- 
tents of  the  records  in  his  office  was  not 
competent,  because  the  records  or  certi- 
fied copies  thereof  were  the  best  evidence 
of  their  contents.  This  is  true.  But  it 
does  not  aijpear  In  tbe  record  in  this  case 
that  there  waa  any  objection  to  Its  ad- 
mission as  evidence.  Appellant  had  the 
right  to  waive  tbe  production  of  the  rec- 
ords, or  certified  copies  of  the  same,  and 
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accept  proof  of  tbeir  ooDtents,  and  did  bo 
by  bia  Hllpnce.  FalHnff  to  object,  be  there- 
by lolled  tbe appellee  into  repose,  and  de- 
prlTed  It  of  the  opportunity  of  oflering 
better  evidence.  Had  the  testimony  of 
CobbB  been  incompetent  tor  any  purpose 
or  on  any  conditions,  the  eirt-ult  coart 
sbonld  baveglTen  it  no  consideration,  and 
Id  weighing  the  evidence  shoald  bare  ex- 
cluded it,  on  its  own  motion.  In  such 
cases  the  failure  of  a  party  to  object  does 
not  add  to  the  probative  force  of  the  in- 
competent testimony,  but  in  case  of  sec- 
ondary evidence,  if  he  walvea  the  condi- 
tions on  which  Its  admisMbillty  depends, 
he  thereby  gives  to  It  ItH  full  force  an  evi- 
<deni:e.  This  is  the  rule  in  actions  at  law. 
f  rauenthal  v.  Brldgeinau,  50  Ark.  348,  7  S. 
W.  Rep.  888.  The  same  rule  prevails  in  ac- 
tions in  equity.  8  Ureenl.  Ev.  (14tb  Ed.) 
1 857;  Barraque  v.  Miter,  9  Ark.  648.  Hav- 
Ing  failed  to  object  to  Cobba'  testimony 
below,  appellant  cannot  object  to  It  here. 
Eden  v.  Earl  of  Bnt«,  1  Brown,  Pari.  Oas. 
465;  3  Danlell,  Ch.  Pr.  (4th  Ed.)  pp.  1127, 
ISM;  1  Barb.  Cb.  Pr.  (2d  Ed.)  pp.  886,  4I». 

But  it  is  insisted  that  the  court  erred  in 
eancrting  the  deed  by  which  the  clerk  con- 
veyed to  Allen  the  land  sold  for  taxes  on 
the  11th  of  .lune,  1883;  tor,  if  the  deed  was 
void  because  It  showed  on  its  face  that 
the  sale  was  made  on  a  day  not  fixed  by 
■law,  it  cast  no  cloud  over  the  title  of  the 
appellee  to  the  land  therein  described.  It 
'is  true  that  tbe  courts  have  often  held 
«urh  to  be  the  law,  for  the  reason  "that 
can  never  be  considered  a  legal  cloud  which 
cannot  fora  moment  obstruct  thennaided 
rays  of  legal  science  when  they  are  brought 
to  bear  upon  the  supposed  obscurity." 
Chapllne  v.  Holmes,  27  Ark.  414;  Crane  v. 
Randolph,  80  Ark.  671>;  Lawrence  v.  Zlm- 
pleman,  87  Ark.  648.  But  the  cancellation 
otAllen's  deed  was  not  prejudicial  to  appel- 
lant. The  deed  whereby  the  other  tract 
of  land  In  question  was  conveyed  to  Allen 
being  valid  on  its  face,  the  court  did  noterr 
in  falling  to  dismiss  the  action,  and  render- 
ing judgment  against  Allen  for  coats. 

Jndgment  affirmed. 


Fali^s  6t  nl.  V.  Wright. 

{Supreme  Covrt  of  Arkcmtaa.    March  IS,  1890.) 

AssiamtsNT  ov  Dowbr — ^ADvasas  Posasssiox. 

1.  W.  died  In  possession  and  occupancy  of 
tbe  land  in  controversy  as  part  of  his  homestead. 
Upon  petition  of  the  widow  the  probate  court  ap- 
pointed commiasioners  to  set  aside  dower  in  de- 
ceased's lands,  which  were  all  described  in  the 
petition,  except  the  land  in  controversy,  which 
was  not  montioned.  The  oommissioners'  report 
assigned  dower,  including  therein  and  describ- 
iug  tbe  land  in  controyersy,  and  the  court  made 
an  order  assigning  dower  accordingly.  Held, 
that  the  Judgment  assigning  the  land  in  contro- 
versy as  dower,  being  aside  from  the  issue  which 
the  proceedings  presented,  was  void. 

8.  Where  tbe  land  in  ccmtroversysubseqaent- 
ly  passed  into  the  adverse  possession  of  another, 
who  claimed  title  thereto,  the  statute  of  Limita- 
tions thereafter  began  to  run  against  decedent's 
children  when  the?  attained  their  majorities, 
and  not  at  the  time  of  the  widow's  death. 

Appeal  from  circuit  court,  Sevier  conn* 
ty ;  Rdfus  D.  Mbarn,  Judge. 
Action  by  B.  L.  Wright  against  Falls 


and  Walker.    Jndgment  for  plalntlir.    De- 
fendants appeal.    Reversed. 

G.  C.  falls  and  IF.  E.  Walker,  pro  ae. 
B.  L.  Wright,  pro  ae. 

HuoBBB,  J  The  appellee  brought  this 
snit  in  ejectment  to  recover  the  N.  W.  ]£  trf 
N.  E.  V  of  section  1,  in  township  II  S., 
range  30  W.  He  deraigned  title  by  In- 
heritance from  bis  father,  James  Wright, 
who  died  in  1869,  in  possession  and  occu- 
paney  of  the  land  as  part  of  his  home- 
stead. Tbe  appellants  claimed  title  lo  the 
land  by  deed  from  one  Wallace,  and  an 
administrators'  deed  to  Wallace,  made 
pursuant  to  a  sale,  by  the  admioistrators 
of  the  estate  of  James  Wright,  which  was 
made  by  order  of  the  probate  court,  di- 
recting the  sale  of  a  pre-emption  right  to 
enter  the  land  as  swamp  land,  which  right 
was  supposed  to  be  in  James  Wright  at 
tbe  time  of  his  death,  and  to  be  all  the  in- 
terest he  had  In  the  land.  There  was 
proof,  however,  tending  to  show  that 
James  Wright  had  obtained  a  patent 
from  the  state  for  the  land  on  the  4th  dav 
of  Febroary,  1882.  The  effect  of  this  it  is. 
in  this  case,  unnecessary  to  diecaaa.  Tbe 
answer  of  appellants  also  denied  tbe 
plaintiff's  title,  and  net  up  the  statute  of 
limitation  of  seven  years.  At  tbe  date  of 
his  death,  James  Wright,  tbe  plaintiff's 
father,  left  his  widow,  Rebecca  Wright, 
tbe  appellant,  and  other  children,  bis 
heirs,  him  suBvlvlng.  Upon  tbe  petition 
of  the  widow,  making  all  the beirs  parties, 
the  probate  court,  in  1878,  appointed  com- 
missioners to  set  aside  to  tbe  widow 
dower  in  tbe  lands  of  her  late  bnsband'a 
estate,  which  were  descril>ed  In  tbe  peti- 
tion praying  for  the  aasignment  of  dower. 
The  land  in  controversy  here  wa^  not 
mentioned  or  described  in  said  petition. 
Tbe  commissioners  made  their  report, 
showing  that  they  had  assigned  to  the 
widow  160  acres  of  land  as  dower,  includ- 
ing and  describing  tbe  land  in  contro- 
versy, which  had  not  been  mentioned  or 
described  before  in  the  proceeding  for  tbe 
assignment  of  dower,  so  far  as  the  record 
shows.  The  probate  court  approved  the 
report  of  the  commissionera,  and  made 
an  order  assigning  dower  to  tbe  widow, 
according  to  tbe  report.  Including  this 
land  In  controversy.  In  1874,  the  probate 
conrt.  upon  application  of  the  adminis- 
tratrix and  administrator,  who  were  tbe 
widow,  Rebecca  Wright,  and  her  son 
Oeorge  Wright,  ordered  this  land  sold.  It 
was  c<o1d,  and  tbe  sale  was  reported  to 
and  confirmed  by  the  probate  court  at 
tbe  January  term,  1876;  and  at  tbe  same 
term  of  the  court  tbe  order  of  confirma- 
tion was  set  asldtf,  tbe  court  baving  dis- 
covered, as  is  stated,  that  tbe  estate  of 
James  Wright  had  only  a  right  of  pre- 
emption to  enter  said  land  .  as  swamp 
land,  unconfirmed.  At  the  same  term  of 
tbe  court  an  order  was  made  that  the  ad- 
ministrators sell  the  supposed  pre-emp- 
tion right,  which  they  did,  and  made  a 
report  ot  the  sale  to  the  conrt,  wblcit  re- 
port was  not  approved,  nor  was  tlie  sale 
confirmed,  tbe  court  having  diacovered, 
as  It  supposed,  by  this  time,  that  James 
Wright  did  havea  title  to  the  land,  and 
that  it  bad  been  assigned  to  tbe  widow  as 
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dower.  Tfa«  parehaaer  of  the  aapposed 
pre-emption  right  appealed  from  the  order 
of  the  probate  coart  refuBiofC  to  conflrm 
the  sale,  and  the  clrcnit  court  confiruii>d 
the  Bale.  The  apptdlant  Falls  bongbt 
thia  land  of  Wallace  in  1880,  and  has  been 
Id  adverse  possession,  claiming  to  own  it. 
ever  since.  Tlie  appellee,  B.  L  Wright, 
was  14  years  old  when  bis  father  died  in 
1860.  He  was  therefore  2i  years  old  in 
1876.  The  widow,  Rebecca  Wright,  died 
In  1888.  This  salt  was  brought  in  1890. 
It  follows,  therefore,  that.  If  the  statute 
of  limitation  began  to  run  aKainst  the  ap- 
pellee before  the  death  of  the  widow  and 
the  determination  of  her  life-estate,  if  she 
bad  socb  estate,  In  the  land,  the  plaintiff's 
action  was  barred  when  the  suit  was 
bronght,the  life-estate  of  the  widow  alone 
being  relied  upon  to  prevent  the  rnDning 
of  the  statute  of  limitations  daring  its 
continnance.  The  circuit  court  found  tlw 
facta  substantially  as  stated,  refused  sev- 
eral declarations  of  law  asked  fur  by  the 
api>ellantB,  declared  the  law,  and  gave 
ndgment  for  appellee,  holding  bis  title 
good  under  the  swamp-land  patent  to  bis 
father,  which  question  we  do  not  consider 
or  determine;  and  holding  also  that  the 
widow's  dower  or  lite-estate  in  the  land 
prevented  the  running  of  the  statute  of 
limitatioDB  till  after  its  determination. 
Whether  the  probate  court  could  assign 
dower  to  the  widow  in  the  homestead  or 
not,  and  whether  James  Wright  had  title 
to  the  lend,  we  do  not  determine.  Had 
the  probate  court  jiirisdiction  to  asnlgn 
tbe  land  in  controversy  hero  to  the  widow 
as  dower,  the  land  not  having  been  men- 
tioned in  her  petition  tor  dower,  but  men- 
tioned and  described  in  the  report  of  the 
coaimisslonprs  assiKnlug  dower  to  the 
widow,  and  by  them  allotted  to  her  as 
Boch?  Is  the  Judgment  of  tbe  probate 
court  void,  or  is  it  valid  against  col- 
lateral attack?  The  probate  court  is  a 
anperior  court,  with  general  Juriadiction 
over  the  matters  committed  by  law  to  its 
pecnilar  cognizance;  and  when  its  judg- 
ment is  attacked  collaterally.  Jurisdiction 
appearing.  Its  proceedings  are  coactDsive 
upon  all  persona  until  reversed  or  set 
aside  by  a  direct  proceeding  for  that 
purpose,  however  erroneous  they  may 
be.  Montgomery  v.  Johnson,  31  Ark.  74; 
Borden  v.  State,  11  Ark.  519.  "Jurisdic- 
tion may  be  defined  to  be  the  right  to 
adjudicate  concerning  the  Rubject-niatter 
in  tbe  given  case.  To  constitute  this  there 
are  three  essentials:  Fint,  the  court 
mast  have  cognisance  of  the  class  of  cases 
to  which  the  one  to  be  adjudged  Iii'Iongs, 
eecond,  the  proper  parties  must  be  pres- 
ent; and,  third,  the  polntdecidedraust  be, 
in  substanre  and  effect,  within  the  issue. 
*  *  *  A  judgment  upon  a  matter  outside 
of  the  Issue  must,  of  necesHlty,  lie  alto- 
e^ether  arbitrary  and  unjust,  as  It  con- 
cludeit  a  point  upon  which  the  parties 
have  not  t>een  heard.  And  it  is  upon  thin 
very  ground  that  the  parties  have  been 
heard,  or  have  bad  the  opportunity  of  a 
hearing,  that  tbe  law  gives  so  conclusive 
an  effect  to  matters  adjudged.  And  this  Is 
tbe  principal  reason  why  jadgments  be- 
come estoppels.  *  *  *  In  tbe  note  to 
l>iiehem  of  Kingston's  Case,  in  8  Smith, 


liead.  Cas.  785,  Baron Oomtn  ta  vouched  for 
tbe  proposition  that  Judgments  'are  con- 
clusive as  to  nothing  which  might  not 
have  been  in  question,  or  was  not  ma- 
tBrial.'  For  tbe  same  doctrfn»— that,  in 
order  to  make  a  decision  conelaslve,  not 
only  the  proper  parties  must  t>e  present, 
hot  that  tbe  court  must  act  upon  'the 
property  according  to  tbe  rights  that 
appear'  npon  the  record— I  refer  to  the 
authority  of  Lord  RBDRsnALS.  Giffard 
V.  Hort,l  Seh.ftL.  406;  Oorev.  Htacpoole, 
1  Dow.  80;  Golclougb  v.  Sterom.  8  Bilgh, 
186."  Mnnday  v.  Vail,  84  N.  J.  Law,  420. 
"The  case  of  Corwitbe  v.  Qrifflng,  31  Barb. 
9,  was  a  case  where  commisslonera  in  par- 
tition, in  their  distribution,  embraced 
lands  other  than  that  contained  tn  tbe  p» 
titlon,  and  the  court  confirmed  their  re- 
port, and  it  was  held  that  such  judgmeot 
was  a  nullity,  'as  the  JurlBdictlon  was 
confined  to  the  anbject-matter  set  forth 
and  described  in  tbe  petition.'  In  this 
case  the  court  had  Jurisdiction  in  cases  of 
partition,  and  the  decision  was  upon  the- 
ground  that  the  decree  was  void,  as  It 
was  aside  from  the  issue  which  the  pro- 
ceedings presented. "  Munday  v.  Vail,  84 
N.  J.  Law,  420:  Reynolds  v.  Stockton,  43 
N.  J.  Bq.  211, 10  Atl.  Rep.  886.  In  the  case 
at  bar  tbe  land  In  controversy  was  not 
described  or  Included  in  the  widow's  peti- 
tion for  dower.  There  was  no  issue  as  to 
whether  she  was  entitled  to  dower  in  it. 
Tbe  judgment  of  the  probatecourt  assign- 
ing It  to  her  as  dower  was  aside  from  tbe 
issue  which  the  proceedings  presented, 
and  was  therefore  void.  It  follows  that 
tlie  widow  had  no  Ufe-estnte  in  this  land, 
the  existence  of  which  would  have  barred- 
an  action  for  It  by  the  appellee  till  after 
Its  termination  at  her  death.  The  appel- 
lee, having  arrived  at  full  age  Id  1876, 
should  have  brought  his  action  within 
three  years  from  bis  majority.  The  ac- 
tion was  brought  in  1890.  The  appellants 
appear  to  have  claimed  title  to  and  had 
adverse  possession  of  tbe  land  since  1880. 
According  to  tbe  evidence  contained  In 
this  record,  tbe  appellee's  cause  of  action 
was  barred  10  years  l>efore  his  suit  was 
brought.  The  Judgment  ia  therefore  re- 
versed, and  the  cause  is  remanded  for  a 
new  trial. 


NicKRNS  V  State. 
(Supreme  Court  of  A.r1<ansas.  March  19, 1893.) 
Ckimisai,  Tsub— Objvctiokb  attsb  Ysbdiot. 
Id  a  oriminsl  aotiOD  the  trial  ooart  did 
AOt  err  in  disregardliif  defendant's  objection, 
first  made  after  verdict,  that  he  waa  snrpriaei 
by  the  tastimoDy  offered  by  tbe  state. 

Appeal  from  circnit  court,  Wasblngton 
county;  E.  S.  McDanikl,  Judge. 

Trial  of  an  Indictment  against  M.  P.  G. 
Niekens.  Judgment  was  rendered  tor  the 
state,  and  defendant  appeals.    Affirmed. 

J  D  Walker,  tor  appellant.  IV.  K.  At- 
ktnaoo,  Atty.  Gen.,  for  the  State. 

CocKRii>L,C.J.  Thefirstdatyot  aparty 
surprised  at  the  trial  by  the  testimony 
offered  by  his  adversary  Is  to  make  appli- 
cation for  a  postponement  of  the  trial,  lu 
order  that  be  may  repair  thedamage  done 
him  by  the  unexpected  testimony.    If  the 
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delay  !■  granted,  and  his  wltneseeii  Be- 
cur<)d,  be  has  no  cuusetoconaplalD.  If  tbe 
cuurt  refuses  to  grant  him  tbeuppurtanity 
to  ^t  bla  TeltnesHeB  to  refutn  the  nnez- 
pected  teutlmony,  he  la  then  In  poeition  to 
press  "Uie  court's  refusal  as  a  ground  tor  a 
new  tcial.  If  be  takes  bis  chance  of  a  ver- 
dict In  hlB  favor  in  aplte  of  thn  Borprtse, 
without  an  effort  to  repair  tbe  injury 
while  yet  he  may,  he  must  abide  bis  elec- 
tion to  stand  the  hasard  of  tbe  verdict. 
He  is  held  to  have  waived  whatever  right 
of  objection  he  may  bave  Itad  when  be  dls- 
covera  his  surprise  for  the  first  time  after 
verdict.  It  may  be,  for  aught  that  ap- 
pears in  this  record,  that,  upon  a  timely 
application  for  a  postponement  of  a  few 
days,  the  attendance  of  all  the  wltneBses 
whom  the  appellant  desires  now  to  exam- 
ine could  bave  been  bad  at  bis  trial.  He 
made  no  such  application,  but  elected  to 
strive  for  an  acquittal  ou  tbe  testimony 
be  bad,  suppressing  his  surprise  for  use  as  a 
masked  battery  in  his  effort  for  a  new  trial. 
Tbe  court  did  not  err  in  disregarding  it. 
There  Is  no  other  question  of  serloaa  con- 
sideration In  the  case.    Affirmed. 


Martin  et  al.  ▼.  Hole  rooks. 
Oupreme  Court  of  Arkantcu.    March  19, 1S99.) 
Chattbl  Mobtoagbs — DETBASARca  Clausb — Coir- 

BTRDOTION — APTBK-ACQQIBBD  CLAIMS. 

Id  an  action  to  foreclose  a  ohattel  mort- 
gage It  appeared  that  plalntifls  were  merchants, 
and  that  defendants  executed  the  mortgage  to 
them  aa  security  for  goods  purchased  and  money 
borrowed.  Tbe  defeasance  clause  of  the  mort- 
gage recited  that  defendant  was  indebted  to 
plaintifis  in  a  certain  sum;  and,  if  defendant 
should  pay  to  plaintiffs  "the  sums  hereinbefore 
mentioned,  and  all  other  indebtedness  which  may 
be  due"  plaintiffs  at  a  certain  date,  then  the 
mortgage  mould  be  void.  Held,  that  the  words 
■'all  other  indebtedness"  did  not  include  a  judg- 
ment rendered  against  defendant  before  tbe  ex- 
ecution of  the  mortgage,  and  purchased  by  plain- 
tiffs at  a  discount  uter  the  mortgage  was  exe- 
cuted, it  not  l>eing  shown  that  the  fudgment  was 
taken  up  at  tbe  instance  of  defendant 

Appeal  from  Faulkner  chancery  court; 
David  W.  Carroll,  Chancellor. 

Action  by  Martin  &  Uarton  against  J 
L.  Holbrooke  to  foreclose  a  mortgage  on 
land.  Judgment  for  defendant.  Plaintiffs 
appeal.    Affirmed. 

E.  A.  Bolton  and  J.  H.  Harrod,  for  ap- 
pellanta.    O.  W.  Brute,  for  appellee. 

CocKRiLL,  C.  J.  One  may  execute  a 
valid  mortgage  to  aecure  a  debt  to  be  con- 
tracted thereafter.  Jarrutt  v.  McDanlel, 
82  Ark.  5»8;  Fort  v.  Block,  50  Ark.  256,  7  S. 
W.  Rep.  131.  It  Is  not  necessary  that  tbe 
amount  to  be  secured  should  be  set  out  In 
the  Instrument.  Curtis  v.  Filun,  46  Ark. 
70;  Fort  v.  Black,  supra.  It  follows  that 
an  uuequl  vocal  agreement  In  a  mortgage 
that  tbe  InatrumentBhall  aecure  all  indebt- 
ednefH  of  whatever  nature  that  may  be 
due  from  the  mortgagor  to  the  mortgagee 
at  a  future  date  named,  would  not  be  in- 
valid between  the  parties  for  the  want  of 
uncertainty.  Tbe  queatlon  in  thia  caae  la, 
bave  tbe  parties  entered  into  such  an 
agreement?  The  appellants  were  tbe 
mortgagees,  and  filed  their  complaint 
against  tbe  appellee  to  forecioae  a  chattel 


mortgage.  Tbe  mortgage  was  executed 
in  February,  1889,  and  contains  tbe  fol- 
lowing provlaion,  via. :  "  Whereas,  tbe  said 
party  o(  tbe  first  part  la  indebted  to  tbe 
parties  of  tbe  aecond  part  in  tbe  sum  of 
two  hundred  and  twenty-five  dollars,  evi- 
denced by  bla  proraiaaory  note  for  $178.80, 
due  Nov.  lat,  1889,  and  a  general  account 
for  the  year  1889:  now,  if  the  said  party 
of  tbe  first  part  shall  well  and  truly  pay 
to  tbe  partlea  of  the  second  part  the  aoms 
hereinbefore  mentioned,  and  all  otber  in- 
debtedneaa  which  may  then  be  due  tbe 
partlea  of  the  aecond  part  from  the  party 
of  the  flrat  part,  together  with  tbe  cost  of 
this  truat.  on  or  before  tbe  lat  day  of  No- 
vember, 1889,  then  thla  obligatUin  to  be 
void;  otherwiae  to  remain  in  tullfnreeand 
effect,"  Tbe  controversy  arises  aa  fol- 
io wa*  After  the  mortgage  was  executed 
the  mortgageea  purchased  at  a  heavy  dis- 
count a  Judgment  that  was  rendered 
against  tbe  mortgagor,  before  the  mort- 
gage  was  executed, In  favor  of  a  stranger; 
charged  it  on  their  books  against  the 
mortgagor  at  its  face  value;  and  after  tbe 
latter  had  paid  bla  note  and  tbe  residue  of 
the  account  they  Inatltuced  this  suit  to 
forecioae  for  the  debt  they  bad  acquired 
by  asslgumeat.  Tbe  mortgagees  allege  In 
their  complaint  that  when  tbe  mortgage 
was  execnted  the  appellee  was  Indebted  to 
them  In  the  sum  of  $178.80:  and  that  he, 
being  desirous  of  having  them  fnmlsb  bim 
with  goods,  wares,  merchandise,  moneys, 
and  other  things,  executed  tbe  mortgage 
In  question.  The  mortgagor  concedes 
tha  t  sta  te  of  case  to  be  true.  U  the  danae. 
"and  all  otber  indebtedneaa  which  may 
then  [thatia,  Novemberl,  1889]  be  dne"  tbe 
mortgageea  by  tbe  mortgagor,  were  omit- 
ted from  tbe  Inatrument,  tbe  limit  of  tbe 
debt  to  which  the  aecurlty  of  tbe  mort- 
gage could  attach  would  be  cbe  anm  of 
92^,  forthatanm  la  apeclBcaliy  mentioned 
aa  the  amount  aecured.  An  amount  ad- 
vanced beyond  that  aum  would  not  have 
been  covered  by  the  mortgage  in  the  ab- 
aence  of  a  valid  agreement  to  that  effect. 
Johnaon  v.  Anderaon,  30  Ark.  74S.  Bat 
tbe  addition  of  tbe  clause  extended  the 
limit  of  tbe  mortgage  debt  to  such  farther 
aum  aa  the  mortgagees  might  advance  to 
the  mortgagor  or  expend  at  his  Instance 
prior  to  November  lat.  Fort  v.  Black, 
supra.  The  circnmatancea  aurronnding 
the  parties  at  tbe  time  the  mortgage  was 
executed,  and  the  purpoae  of  Its  execution, 
render  It  Improbable  that  tlieclaase  under 
consideration  was  intended  to  bave  a 
wider  scope.  Tbe  mortgagrees  were  mer- 
chants, doing  buaineBB  in  the  town  whem 
the  mortgagor,  who  waa  a  farmer,  waa 
in  the  habit  of  trading.  He  desired  to  buy 
gooda  from  them  on  credit,  and  to  bor- 
row small  auma  of  money  to  aid  blm  In 
making  bla  crop,  and  the  mortgage  wai 
executed  to  give  security  to  the  mercbanta 
for  tbefarmer'a Indebtedneaa  thna  incarred. 
The  debt  already  due  them  waa  expreaaly 
Included,  and  tbe  two  together,  it  waa  es- 
timated, would  not  exceed  $225.  When 
they  added  the  worda  "and  all  other  is- 
debtedneas"  It  lafalr  to  presume  that  they 
meant  Indebtedneaa  of  the  eame  nature  aa 
that  already  deacrlbed,  and  within  tbe 
purpoae  of  tbe  mortgage  in  excess  of  S2S. 
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That  eoDRtroctioD  of  the  langaage  fully 
accomplishoe  the  porpoae  which  callml  the 
morticaffc  iDtn  being.  It  the  mortKageea 
expected  to  acquire  rigbtH  under  the  mort- 
gage which  were  uot  in  the  contemplation 
of  the  partiea  at  the  time  of  Ita  execu- 
tion, they  Hbould  have  employed  unam- 
bignons  language  ezpresBing  that  inten- 
tion. They  have  not  done  ao,  and  they 
cannot  have  a  decree  foreclosing  for  the 
debt  they  acquired  by  assignment.  If  the 
debt  bad  been  taken  up  by  the  mortgagees 
nt  the  instance  of  the  mortgagor  a  more 
favorable  argument  might  be  made  by 
them  to  effect  the  secorit.v  of  the  amount 
advanced.  But  they  make  no  satisfactory 
showing  of  that  sort.  The  decree  against 
them  will  be  aflSrmed. 


Sanson's  Ex'rs  et  al.  v.  Harrbll  et  at. 

(Supreme  Court  of  Ar1um$a».    March  19, 1892.) 

Abahdohmbiit  or  Hombstead— Desokdt  or  Reu. 
Pkopbbtt— Limitations. 

1.  Where  a  widow,  having  a  minor  child  and 
entitled  to  hold  a  homestead  as  exempt,  claims 
It  as  her  sole  property,  and  oonve/s  it  in  fee- 
simple,  she  abandons  the  homestead. 

il.  Upon  the  death  ot  the  minor,  the  land  de- 
scends to  his  beirs,  who  are  entiUed  to  Immedi- 
ate ixnseaslon,  though  the  land  has  been  reoon- 
veyed  to  the  widow,  who  ooonpiee  under  claim 
of  UUe. 

8.  The  statute  of  limitations  begins  to  mn 
against  the  heirs  from  the  death  ot  the  minor. 

Appeal  from  circuit  court.  Faulkner 
county;  Jobbpb  W.  Martin,  J udge. 

Action  by  Malissa  Harrell  and  others 
against  Jacob  Sanson's  executors  and 
others  to  determine  title  to  land.  Judg- 
meot  for  plaintiff.  Defendanta  appeal.  Af- 
flrmed. 

E.  A.  lioltou,  for  oppellants.  Samuel 
FraaentbaJ,  for  appellees. 

Hemin'owat,  J.  Where  n  married  man, 
owning  a  homestead,  dies,  leaving  a 
widow  and  minor  child  entitled  to  bold 
it  BH  exempt,  and  the  widow,  claiming  to 
be  sole  owner,  sells  and  conveys  it  in  fee- 
simple,  she  will  be  held  tohnveabandoned 
the  homestead.  Qaiibaldi  v.  Jones,  48 
Ark.  230,  2  8.  W.  Rep.  844.  Upon  the  death 
of  the  minor,  sole  heir,  it  descends  to  his 
heirs,  who  are  entitled  to  its  immediate 
poaaesBion  as  againat  those  claiming  un- 
der the  grant  of  the  widow ;  nnd  their 
right  Is  not  affected  by  the  fact  that  the 
widow  has  obtained  a  conveyance  back 
to  her,  and  occupies  the  land  under  a 
claim  of  title.  As  the  right  of  action 
acrrued  to  the  heirs  of  the  minor  at  his 
death,  the  statute  of  limitations  began  to 
run  on  that  date,  and  was  not  postponed 
nntii  the  widow  should  again  convey  or 
lea  ve  the  land.  The  cause  was  fairly  sub- 
mitted under  the  law  as  above  announced, 
and  the  evidence  snatalns  the  verdict. 
There  bplng  no  error  in  the  matter  com- 
plained of,  the  Judgment  is  afSrmed. 


Hill  t.  Jkbb. 

(Supreme  Court  of  Arhantag.    March  19,1883.) 

RaAi<-BaTjLTE  Aobnts— Hals  or  Land— Com- 

MISSION. 

Where  a  broker  Is  employed  to  sell  real 
estate    on  commission,    the  exclusive  right  to 


sell  not  being  given,  the  owner  himself  has  the 
right  to  make  a  sale  independent  of  the  broker, 
and  in  such  case  the  owner  will  not  be  liable  to 
the  broker  for  oommisslons,  thoogh  he  pro- 
duoes  a  porohaser  after  a  sale  by  the  owner. 

Appeal  from  circuit  court,  Qarland 
county;  JahrbB.  Wood,  Judge. 

Action  by  Andrew  J.  Hill  against  Will- 
iam T.  Jebb  to  recover  a  commission  on 
the  sale  of  land.  Defendant  had  Judgment, 
and  plaintiff  appeals.    Affirmed. 

Chaa.  D.  Greaves,  for  appellant.  V.  M, 
&  G.  B.  Rose  and  G.  O.  Latta,  for  appellee. 

Hemlvgwat,  J.  The  employment  of  a 
broker  to  sell  a  tract  of  land  constitutes  a 
special  agency,  and  when  a  sale  is  made 
the  only  purpose  of  the  agency  Is  accom- 
plished, whether  the  sale  be  due  to  or  in- 
dependent of  the  acta  of  the  agent.  If  the 
proprietor,  in  employing  the  broker,  re- 
serves the  right  to  make  a  sale  in  person, 
independently  of  the  broker,  this  import* 
a  notice  to  the  latter,  and  an  agreement 
by  him,  that,  the  proprietor  may  make  a 
sale  without  the  agency  of  the  broker, 
and  thereby  terminate  it.  If  the  compen- 
sation of  the  broker  is  dependent  upon  bis 
GonHummatlng  a  sale,  he  can  ask  nothing, 
unless  he  was  the  procuring  cause  of  a 
sale  made,  or  obtained  a  person  ready 
and  willing  to  purchase  upon  the  terms 
authorized,  before  the  agency  terminated 
by  any  lawful  means.  Nor  does  it  mat- 
ter that,  after  an  Independent  sale  by  the 
proprietor,  the  broker,  without  notice 
thereof,  found  a  purchaser.  For  his 
agency  had  then  expired  by  the  terms  of 
its  creation, and, as  he  accepted  the  terms, 
he  could  not  complain  of  the  result. 
Mechem,  Ag.  |  969;  Ahern  v.  Baker,  34 
Minn.  98.  24  N.  W.  Bep.  841 ;  Dole  v.  Sher- 
wood, (Minn.)  43  N.  W.  Rep.  569;  Lane  v. 
Albright,  49  Ind.  275;  Dolau  v.  Scanlan, 
67  Cal.  261.  U  it  be  a  hardship  that  a 
broker  who  has  found  a  purchaser  should 
lose  his  couimlsalons,  the  fact  is  due  to  his 
accepting  employment  liable  to  be  termi- 
nated at  any  time  by  a  sale  made  without 
his  agency.  The  court  properly  declared 
thelaw.and  wp  And  no  error  In  the  record 
prejudicial  to  the  appellant.    Affirmed. 


McDonald  v.  Logan  OotJNTT. 
(Supreme  Court  of  Arkansas.    March  19, 1899.) 

EzBCVTtoN  Sale — Patmsnt  to  Codntt  to  Rb- 
hbbm— LiABiLiTr  or  Coowrr  ron  Fbes. 
Where  defendants  In  exeoation  pay  to  the 
connty,  to  redeem  lands  sold  under  the  execation, 
the  fall  amount  due,  including  the  cost*  tued, 
and  one  who  Is  entitled  to  fees  included  In  snob 
costs  sues  the  county  therefor,  the  county  can- 
not object  that  the  fees  were  excessive  or  ille- 
gal, but  is  liable  for  the  full  amount  of  the  fees 
taxed ;  and,  if  the  execution  was  only  satisfied 
in  part,  it  Is  liable  for  such  proportion  of  the 
fees  taxed  as  the  amount  thereof  bears  to  the 
entire  amount  which  was  doe  from  the  defendants 
in  execution. 

Appeal  from  circuit  court,  Logan 
county. 

Action  by  one  McDonald  to  recover  of 
Logan  county  costs  paid  to  the  county 
for  his  use  on  redemption  of  land  from  sale 
on  execution.  Judgment  for  defenda&t. 
Plaintiff  appeals.    Reversed. 
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Aatbonj  Hull,  for  appeHant. 

HKMiNawAT,  J.  The  bsBls  of  the  claim 
in  thia  eaoaa  la  tbe  UabUity  of  tbe  county 
to  account  for  aud  pay  over  money  m- 
cdYed  Tor  tbe  nse  of  plaintiff,  and  not  tts 
statutory  liability  to  pay  costs  in  certain 
felony  cases.  When  tbe  connty  received 
tbe  money  for  the  redemption  of  landa 
soit)  nnder  execution,  it  became  bound  to 
pay  It  out  to  tbe  prtrsoiiB  interested  in  tbe 
execotions,  as  tbelr  Interest  tlierela  ap- 
peared. If  tbe  clerk  taxed  tees  that  were 
excessive  or  illegal,  that  was  an  injury  to 
the  defendants  in  tbe  executions  rf  which 
tbey  might  properly  have  complained. 
Bat  when  they  tiabroitted  to  tbe  wrong, 
and  permitted  sales  to  be  made  nnder  tbe 
executiuUB  as  made  out,  and  aabsequently 
redeemed  the  lauds  from  tbe  county,  its 
duty  and  only  concern  was  to  pay  the 
money  to  tbose  Interested  in  the  execu  tlons. 
Whether  the  parties  were  entitled  to  de- 
mand it  of  tbe  defendants  in  execution 
was  no  concern  of  the  countys  It  certain- 
ly had  no  right  to  the  monuy,  and,  as  It 
received  it  for  tbe  benefit  of  those  named 
in  the  executions,  it  was  boaud,  in  law 
and  morals,  to  pay  It  to  them.  For  tbe 
fees  claimed  in  the  executions  that  were 
satisfied  by  thesale,  tbe  plaintiff  is  entitled 
to  the  amounts  therein  shown  due  to 
him;  for  those  contained  in  the  execution 
paid  In  part  by  the  sale,  be  is  entitled  to 
such  part  of  the  sum  paid  thereon  to  tbe 
county  as  his  fees  therein  bear  to  the  en- 
tire amount  collectible  thereon.  If  the 
entire  amount  of  that  execution  cannot 
be  made  out  of  the  defendants  therein, 
and  the  plaintiff  shall  attempt  to  collect 
the  balance  claimed  by  him  from  the  coun- 
ty under  Its  liability  for  costs  in  criminal 
cases,  tbe  county  may  contest  the  legal- 
ity of  any  Item  in  bis  bill;  but,  so  long 
as  he  Is  attempting  to  »nforce  tts  collec- 
tion aeHinst  the  defenclants  therein,  the- 
couDty  has  no  rightto  contest  theraatter, 
but  must  pay  out  sums  received  from  the 
defendants  for  the  purposes  tor  which  they 
were  received.    Reverse  and  remand. 


Adler-Ooldman  Oommibsion  Co.  v.  Pbar- 
aoN,  (Hathcock,  Intervener.) 

(Supreine  Covert  of  Ailumta*.    Itarcfa  19, 1892L) 

FBA.VOULSNT    OONVBTANOBB  — STOOE    IN    TBADB— 

KNowLBDax  or  Obaktes— Bbvibw  on  Appbal. 

1.  An  insolvent  merchant,  being  jiressed  by 
his  creditora,  sold  his  stock  of  goods  in  balk  for 
60  per  cent,  ot  its  Invoioe  price.  The  purobaser 
believed  that  the  merchant  owed  mercantile  debts, 
and  that  be  was  embarrassed,  and  knew  that  he 
owned  little  property.  The  sale  was  first  spoken 
ot  on  Saturday  a/tornoon,  and  was  concluded  that 
night  t>efore  an  inventory  could  be  taken;  the 
merchant  demanding  at  onoe  without  assigning  a 
reason,  and  the  purohaser  paying  without  asking 
me,  two -thirds  of  tbe  price  in  cash,  field,  that 
the  badges  of  fraud  were  sufficient  to  put  the 
purchaser  on  inquiry,  and,  as  be  made  no  in- 
quiry, the  sale  was  void  as  against  the  mer- 
chant's creditors,  though  the  purchaser  testified 
that  he  did  not  know  of  tbe  merchant'*  frkudu- 
lent  purpose. 

2.  Error  in  instructions  cannot  be  reviewed 
on  appeal,  if  the  giving  of  them  was  not  except- 
ed to,  nor  made  a  ground  of  the  motion  for  a  new 
trial. 


Appeal  from  dreoit  eoirrt,  Indepeodenee 
eonnty :  Javkb  W.  Butlbk,  Jodgp. 

Snit  by  attachment  by  the  Adier-Oold- 
nian  Conmission  Company  agalost  O.  B. 
Pearson.  A.  M.  Hatbcock  Interpleaded, 
claiming  the  goods  by  virtue  of  a  sale  to 
bim  by  defendant.  Plaintift  answered, 
alleging  that  tbe  sale  was  frandalent. 
Verdict  and  lodgment  tor  the  interpleader. 
Plaintiff  apt)eais.    Reversed. 

U.  U.  «  O.  B.  Boae,  for  appeileot.  C  B. 
Moore,  for  appellee. 

Hkuirowat,  J.  The  appellant  argnw 
that  tbe  court  erred  in  giving  two  in- 
Btmctions  asiied  on  behalf  ot  tbe  appel- 
lee; but  there  was  no  exception  to  th'  giv- 
ing of  them,  nor  was  it  made  a  grooud  ot 
the  motion  tor  a  new  trial.  We  cannot, 
therefore,  review  the  coart's  aetioo  la  this 
regard. 

whether  tbe  evidence  sustains  the  ver- 
dict is  tbe  controlling  question  in  tbe  case. 
That  Pearson  was  Insalvent,  and,  being 
pressed  by  bis  creditors,  sold  tbe  stock 
of  goods  in  bulk  for  M  per  cent,  of  its 
Invoice  price,  collected  two-thirds  of  tbe 
agreed  price,  and  withheld  it  from  bis 
creditors,  are  facts  not  controverted. 
Hathcock  beileved  that  Pearson  owed 
mercantile  debts,  and  that  be  was  embar- 
rassed as  other  small  merchants,  and 
knew  that  he  owned  but  little  property, 
and  that  the  price  to  be  paid  was  inade- 
quate. The  sale  was  first  spoken  of  on 
Saturday  afternoon,  and  concluded  that 
night,  t>efore  an  Inventory  ot  the  articles 
sold  could  be  taken.  Pearson  demanded 
(without  assigning  a  reason)  and  Hath- 
cock paid  ( without  asking  one)  $600  in 
cash  that  uigbt.  Tbe  balance,  which  was 
expected  to  be  about  9250,  was  to  be  paid, 
when  the  Inventory  should  be  completed, 
to  a  crejlitor  of  Pearson.  Theuo  admit- 
ted facts  and  cIrcnmRtancea  are  v'ewed  In 
law  as  badges  of  fraud,— that  Is, as  calcu- 
lated to  throw  suspicion  on  tbe  sale  and 
call  tor  an  explanation,  (Wait,  Fraud. 
Conv.  c.  1(5;)  and,  when  tbey  appear  with- 
out explanation,  the  Inten'nce  ot  fraud 
becomes  conclusive,  (Bump,  Fraud.  Conv. 
p.  88.)  As  such  is  the  effect  of  sneh  clr- 
cnmstances,  unexplained,  they  must  t>e 
considered  as  oufflcient  In  law  to  awaken 
suspicions  as  to  tbe  fraudulent  Intent  of 
the  (teller,  and  to  put  the  purchaser  wbo 
knows  of  them  upon  inquiry,  and,  al- 
though no  inquiry  be  made,  to  charge  a 
knowledge  of  what  might  have  been 
ascertained.  Although  Hathcock  was  af- 
fected by  such  notice,  he  made  no  inquiry, 
and  now  says  only  that  he  did  not.  In 
fact,  know  of  his  seller's  fraudulent  par- 
pose.  But  this  cannot  avail  him.  He 
saw  what  the  law  esteems  evidenceB  of 
fraud,  and  sboold  have  Investigated  them. 
He  could  not  close  bis  eyes  to  them,  and 
rely  upon  bis  ignorance  of  what  they 
indicated  aud  he  might  have  learned.  His 
purchase  aided  the  fraudulent  design  of 
bis  vendor,  and,  as  tbe  character  of  tb« 
design  was  clearly  suggested  by  tbe  facts 
and  circumstances  known  to  him,  be  is 
Judged  In  law  to  t)e  a  party  to  it.  So  he 
could  take  nothing  by  tbe  purchase  as 
against  Pearson's  creditors;  and  since 
the  facts   that  put  bim  upon  Inquiry  are 
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andlapated,  and  ttien  Ib  so  ai«iin  that  he 
made  any  inquiry,  the  verdict  ahoaMhave 
been  aet  aaidu  as  not  Ruatained  by  the 
evidence.  Walt,  Fraud.  Conv.  pp.  20&-211. 
213.217;  Blrduan  v.  Rusaell,  29  N.  T.  349: 
Tantnni  v.  Green,  21  ».  J.  En.  364;  Dyer 
V.Taylor,  50  Ark.  820.  7  S.  W.  Rep.  258; 
Singer  v.  Jacobfi,  11  Fed.  Bep.  659;  Chris- 
tian V.  Greenwood,  23  Ark.  265,  200; 
Gollober  v.  Martin,  33  Kan.  252.  6  Pac. 
Rep.  887;  Cottle  v.  aevea.  70  Mo.  256; 
Bartlee  v.  Gibson,  17  Fed.  Bep.  293;  Carter 
V.  Coleman,  84  Ala.  256,  4  South.  Rep.  151. 
For  tlie  error  indicated  the  Jadgment  is 
reversed  and  the  canae  remanded. 


HlNKLB  et  al.  T.  HiNKLB. 

(Sujnvme  Court  of  Arkanias.     Haroh  19, 1893.) 

JOKT  IN  EqciTT  Cases— Eftect  o»  Vebdict— Cow- 
tracts  BY  AoBNT  —  Ratification— BviDBSCB— 
Statctb  op  Pkauds— Part  Pkrformancb. 

1.  Where  plaintiff,  in  an  action  for  tbe  speolflo 
nerformanoe  of  a  coDtroct  ent«i«d  into  for  de- 
inndant  b;  a  peraon  not  her  agent,  fails  to  show 
ratification  thereof  by  defendant,  a  verdict  for 
plaintiff  will  not  be  sustained,  thongb  there  was 
some  evidence  that  the  L-oatruct  was  ratUied, 
since  the  decision  of  a  Jary  in  equitable  actions 
la  not  binding  on  the  court,  bat  is  merely  advi- 
sory. 

2.  Wliere  plaintiff  alleged  that  for  a  consid- 
eration defendant  agreed  through  a  person  not  her 
agent  to  let  him  have  the  use  of  a  certain  house 
free  of  rent,  and  it  appeared  tliat  he  moved  into 
the  house,  which  fact  defendant  knew,  and  no 
rent  was  ever  collected  or  charged,  and  a  trust- 
worthy witness  teatifled  that  defend  ant  told  plain- 
tiff he  might  have  it  as  his  own,  ratifloatfon  by 
defendant  must  be  deemed  to  be  shown. 

8.  Where  the  consideration  on  plaintiff's  part 
was  that  he  should  leave  the  place  where  he  was 
tbeo  living,  give  up  bis  occupation,  and  assist 
in  caring  tor  defendant  and  in  managing  her  bus- 
iness, the  performance  thereof  by  plaintiff  was 
•uOicient  to  take  the  contract  out  of  the  operation 
of  the  statute  of  frauds. 

Appeal  from  clrcnlt  court,  Crawford 
county;  Huqh  F.  Tbomason,  Judge. 

Action  by  Martin  V.  BInkle  against 
John  and  Malinda  Hlakle  (or  the  specific 
performance  of  a  contract.  Judgnient  (or 
plsintiR.  Delendants  appeal.  Reversed 
In  part. 

Duval  A  PItcbtord,  (or  appellants.  S»ih 
dela  A  Hill,  tor  appellee. 

Hbmingway,  J.  This  suit  is  founded  on 
an  alleged,  parol  contract  between  the 
plaintitf  on  the  one  side  and  Malinda  Uln- 
kle.  his  mother,  and  John  Hinkle,  his 
brother,  on  the  other  side,  which  it  la 
claimed  was  made  by  John  for  himself  and 
Malinda, and  subsequently  ratified  by  her. 
By  the  contract,  as  set  out.  tbe  latter 
parties  promised  tbe  (ornier  party  that  (or 
a  cimsideratlon  named  tbe  plaintiff  should 
acquire  tbe  right  to  occupy  and  use  a  cer- 
tain brick  bouse  In  Van  Buren,  and  the 
lots  upon  which  it  is  situate,  (or  the  re- 
mainder o(  tbe  li(e  of  tbe  said  Malinda; 
also  the  present  enjoyment  u(  his  undivid- 
ed interest  in  certain  lands  In  which  Ma- 
linda held  a  lite-estate;  and  also  an  inter- 
est in  a  partrembip  business  owned  aud 
conducted  by  the  said  John  and  Malinda. 
The  alleged  consideration  for  this  agree- 
ment was  that  the  plaintl((,  who  resided 
and  did  bnsineea  in  Louisville,  Ky.,  should 


change  his  restdoiae  toVaa  Bwrea,  Ark.,- 
wbere  the  other  parties  resided, and  asslBt 
In  tbecondiKt  and  management  of  tbpbual- 
ness  of  said  firm  and  In  caring  fur  the  said 
Malinda.  The  contract  is  imsltively  as- 
serted upon  one  side,  and  as  poflitlvely 
denied  upon  tbe  other.  Tbe  plaintitf  doea 
not  contend  that  he  was  to  acquire  any 
interesc  o(  his  brother,  John,  by  the 
terms  of  the  contract,  except  in  the  pres- 
ent use  o(  tbe  brick  house,  but  be  was  only 
to  acquire  such  present  interest  In  tbe 
property  as  he  would  he  entitled  to  it  his 
mother  weredead.  The  property  acquired 
by  him  under  the  contract,  as  lie  states  it, 
came,  therefore,  from  tbe  mother:  and  to 
sustain  a  recovery  on  account  o(  it  he 
must  show  nut  only  that  John  made  snch 
a  contract  with  him,  but  also  that  she 
ratified  It.  Assuming,  without  deciding, 
that  John  so  agreed,  we  have  looked  to 
see  i(  the  evidence  disclosed  a  ratification 
by  her,  and  we  And  that  as  to  everything 
except  tbe  contract  (or  the  brick  house  the 
evidence  tending  to  show  ratificatiou  Is 
the  same.  We  will  therefore  consider  tbe 
case  HS  to  all  the  other  property  together. 
And, first,  there  is  no  proof  that  John  ever 
wrote  his  mother  tbe  terms  ot  contract 
before  he  and  Martin  lo(t  Louisville,  and 
be  says  that  he  wrote  her  nothing  about 
one.  The  only  letter  received  from  her  by 
John,  as  to  which  there  is  any  evidence, 
made  no  mention  o(  the  contract,  accord- 
ing to  Martin's  own  testimony.  It  she 
ratified  It,  it  must  have  been  a(ter  tliey 
arrived  at  Van  Buren.  Turning  to  tbe 
evidence,  we  find  nothing  to  show  that 
she  ever  knew  of  the  contract.  All  tbe 
evidence  bearing  qn  It  is  In  the  testimony 
ot  Martin,  who  says  that  hehad  an  under- 
standing with  ber  that  he  aud  John  were 
to  manage  the  business  together.  "She 
told  him  there  was  plenty  for  all ;  tor  him 
tu  go  ahead,  and  that  he  should  have  his 
equal  share."  Jnst  what  thl^  statement 
would  mean  is  uncertain,  but  we  cannot 
find  by  the  proof  that  It  was  made.  Mrs. 
Hinkle  denies  it,  and  her  witnesses,  who 
were  present,  as  Martin  says,  say  they 
never  henrd  such  a  promise.  Tbe  burden 
Is  upon  him  to  prove  ratification,  and  the 
proof  is  flgalnat  him.  But  It  is  said  there 
la  some  evidence  that  the  contract  was 
ratified,  and  that  the  verdict  of  the  ]ury 
that  it  waa  Is  conclusive  upon  ub.  In 
chancery  cases  there  is  no  right  to  tbe 
trial  of  any  Issue  by  a  Jury.  A  Jury  is 
called  in  by  the  court  of  its  own  motion, 
and  the  verdict  rendered  is  but  advisory 
to.  not  binding  on,  the  court  Thomp. 
Trials,  §  2156,  and  cases  cited.  Aa  the 
verdict  and  Judgment  upon  this  branch  of 
the  case  is  not  supported  by  the  evidence, 
we  cannot  sustain  it. 

As  to  the  brick  house  and  lots,  vre  find 
that  John  promised  Martin,  while  in  Lou- 
isville, that  be  should  have  it  for  a  home 
as  soon  as  he  arrived  at  Van  Buren.  It 
was  then  occupied,  and  John  directed  the 
tenant  to  move  out,  and  bad  the  bouse 
made  ready  (or  Martin.  On  bis  arrival  he 
stayed  for  a  few  days  with  Mrs.  Hinkle 
and  John,  and  then  moved  to  tbiH  house. 
He  occupied  It  from  that  time  until  thn  in- 
stitution of  this  suit;  and  no  rent  was 
ever  spoken  of,  collected,  or  charged.    Mrs. 
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HInkle  was  In  the  same  town,  and,  al- 
though very  old  and  feeble,  knew  that 
Martin  lived  there.  A  nun  of  hia,  whose 
teHtlmony  eeema  to  be  very  fair  and  free 
from  biaH,  testified  that  very  soon  after 
Martin's  arriral  she  told  him  "he  might 
have  it"  aa  "his  own."  We  think  this 
statement  entirely  consistent  with  the 
Iteneral  pnrpuse  of  the  parties,  as  admit- 
ted on  both  sides,  and  with  their  cundnet 
In  reference  to  the  hoase;  and  we  find 
that  Boch  promise  was  made  by  John, 
and  ratlfled  by  Mrs.  Hinkle.  We  are 
tlieretoreot  opinion  that  Martin  is  entitled 
by  the  terms  of  the  contract  to  hold  the 
bouse  and  lots  free  of  rent  during  the  life 
of  bis  mother. 

But  the  defendant  pleads  the  statute  of 
frauds,  and  the  question  is  whether  there 
has  becu  Ruch  performance  as  to  take  the 
case  out  of  its  operation.  Martin  did 
everything  he  agreed  to  do.  He  gave  up 
his  employment,  changed  his  residence,  as- 
sisted in  caring  for  bis  mother  and  in  man- 
aging and  conducting  the  busineBS,  moved 
upon  the  land,  and  expended  money  in  im- 
proving It.  If  the  statute  could  defeat  his 
claim  it  woold  become  a  means  of  fraud, 
not  of  its  prevention.    He  did  more  than 

Say  for,  move  on,  and  improve  the  land ; 
e  surrendered  his  employment,  and 
changed  his  home  and  avocation,  and  no 
return  ol  the  money  expended  would  com- 
pensate bim  for  annulling  the  contract. 
The  Judgment,  in  so  tar  as  it  awarded  any 
relief,  except  as  to  the  brick  bouse,  was  er- 
roneous. It  will  be  reversed  and  remand- 
ed, with  directions  to  enter  a  judgment 
vesting  in  plaintiff,  without  rent,  the  title 
to  the  lots  on  which  th^  brick  bouse  is  sit- 
uate for  and  during  the  life  of  Mallnda 
Hinkle,  and  denying  any  farther  relief. 


OiLLBSPiB  V.  Simpson. 
(Supreme  Court  of  Arkanaas.    March  19, 1892. ) 
HciBAKD  AND  Win— Fatmskt  bt  Wirs  or  Hcs- 

BAin>'S  DXBTS— DOBESS— Etidkmci. 

1.  Where  plaintiff,  a  marrie  womao,  leased 
land,  part  of  her  separate  estate,  and  voluntarily 
caosea  notes  for  the  rent  to  be  executed  to  de- 
fendant, and  delivered  them  to  him  in  extin- 
guishment of  her  husband's  debts,  she  cannot 
afterwards  recover  the  notes  or  their  amounts. 

3.  Where  plaintiff  testifies  that  she  entered 
into  such  arrangement  partly  through  fear  of  her 
husband,  and  does  not  state  that  her  husband 
ever  threatened  hsr  In  regard  tijereto,  or  even  re- 
quested her  to  make  such  arrangement,  and  nei- 
ther of  the  witnesses  who  were  present  testify 
to  anything  showing  duress,  and  it  appeals  that 
mure  than  two  years  afterwards  she  wrote  to  de- 
fendant saying  that  she  had  no  desire  to  disturb 
his  interest  in  the  rent  notes,  and  there  Is  no 
claim  that  fear  dictated  the  letter,  no  duress  is 
shown. 

8.  Plaintiff  and  defendant  were  owners  of  un- 
divided interests  in  the  land,  and  plaintiff  al- 
leged that  the  consideration  for  the  execution  of 
the  rent  notes  to  defendant  was  the  promise  by 
his  agent  that  he  would  convey  his  interest  In 
the  land  to  plaintiff.  Both  the  agent  and  plain- 
tiff's husband,  who  was  present,  testified  that 
no  such  promise  was  made,  and  none  of  plain- 
tiff's witnesses  corroborated  ber  statement  ex- 
cept in  an  indefinite  way,  while  two  years  after 
the  alleged  promise  was  made  she  proposed  to 
defendant  that  they  divide  the  land,  and  subse- 
quently brought  suit  for  that  purpose.    Held, 


that  plaintiff  failed  to  astabilsb  the  making  of 
saoh  promlae. 

Appeal  from  circuit  court,  Lincoln 
county;  John  M.  Glliott,  Judge. 

Action  by  Frances  E.  iiimpson  against 
John  F.  Gillespie.  Judgment  for  plaintiff. 
Defendant  appeals.    Reversed. 

J.  W.  Crawfyrd  and  W.  S.  McCain,  for 
appellant.    D.  H.  Roussean,  for  appellee. 

Hkminowat,  J.  The  appellee,  while  a 
married  woman,  held  an  undivided  inter- 
est in  lauds  as  a  part  of  her  separate 
estate.  She  let  it  in  18S4,  and  took  a  note 
tor  the  rent,  which  she  assigned  to  the  ap- 
pellant in  part  payment  of  a  debt  due  to 
film  from  ber  buaband.  She  let  It  in  1885 
for  five  years,  caused  notes  for  the  rent  of 
each  year  to  be  made  by  her  lessee  to  the 
appellant,  and  delivered  the  same  to  bim 
in  extlnguisliment  of  her  husband's  debts. 
Tbe  appellant  collected  the  notes  that  ma- 
tured prior  to  this  suit,  and  applied  tbe 
proceeds  upon  tbe  debts  due  him  from  ap- 
pellee's husband.  Sbe  brought  this  suit 
to  recover  tlie  amounts  so  collected  and 
to  obtain  the  unmatured  notes  from  ap- 
ppllaut.  The  grounds  relied  upon  for  re- 
lief are — First,  that  an  assignment  of 
choses  In  action  by  a  married  woman  in 
payment  of  her  husband's  debts  is  void; 
second,  that  tbe  assignment  by  the  appel- 
lee In  1881,  and  the  arrangement  in  188S, 
were  induced  by  the  fear  of  violence  at  the 
hands  of  her  husband;  and,  tb/rt/,  that 
the  arrangement  in  1886  was  Induced  by 
the  promlae  of  appellant's  agent  that  the 
appellant.  In  consideration  thereof,  and 
upon  the  payment  of  said  notes,  would 
convey  to  her  an  undivided  interest  in 
said  landH,  which  promise  was  unauthor- 
ised, and  had  been  subsequently  repudiated 
by  api)ellant. 

1.  That  a  married  womau  can  apply  ber 
separate  property  to  tbe  payment  o(  ber 
husband's  debts  is  the  settled'law  in  this 
state.  The  delivery  of  tbe  notes  was  a 
completed  act  of  the  appellee,  and  passed 
title  to  Gillespie  without  reference  to  tbe 
benefits  accruing  to  her.  The  question 
how  far  a  married  woman's  executory 
contracts  i)ind  ber  separate  estate  has  no 
application.  An  executed  disposition  of 
her  property  is  binding  upon  her,'  as  upon 
others.  She  may  give  it  away,  apply  it 
to  tbe  debts  ot  others,  or  hold  it  for  her 
own  enjoyment,  as  she  elects.  If  she 
elects  to  give  It  to  others  or  to  apply  it 
to  her  husband's  debts,  and  actually  does 
so,  she  cannot  reconsider  and  recover  It. 
Little  V.  Dodge,  32  Ark.  469;  Scott  v. 
Ward.  35  Ark.  480;  Sellmeyer  v.  Welch,  47 
Ark.  485, 1  S.  W.  Rep.  TTl. 

2.  As  to  the  assignment  ot  the  note  for 
the  rent  of  1884,  there  is  no  evidence  tend- 
ing to  prove  either  fraud  or  duress.  So 
far  as  appears,  tbe  assignment  was  volun- 
tary, and  induced  by  no  consideration  but 
a  desire  to  aid  an  impecunious  husband 
in  paying  an  honest  debt.  While  the  law 
does  not  exact  such  generosity,  It  does 
not  forbid  it,  and  where  it  is  bestowed  it 
cannot  be  recalled,  nor  the  party  restored 
to  tbe  rights  surrendered,  by  the  aid  of 
courts. 

8.  We  proceed  now  to  consider  the  rigbt 
to  recover  the  proceeds  of  the  notes  given 
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in  1885,  wblcb.  by  aKreement  between 
uppellee  and  appellant,  were  made  pay- 
Hble  to  appellant,  and  delivered  to  him. 
The  charge  ot  duresa  is  nut  suatalned 
by  the  testimony  un  behalf  ol  the  appellee 
or  by  her  own  Htatement.  She  introduced 
two  wltnesaen,  who  were  present,  one  of 
tbem  at  her  request,  when  the  arrange- 
meut  was  consummated  between  her  and 
GllleHpie'a  agent.  Neither  ot  them  testi- 
fles  to  a  circumstance  tending  to  show 
daresa.and  It  mast  be  presumed  that  tbey 
saw  none.  She  testified  that  sbe  executed 
the  lease  "  partly  through  fear  and  partly 
to  Ket  Gillespie^"  undivided  interest  in  the 
land.  She  does  not  say  that  her  husband 
directed,  or  even  requested,  her  to  make 
the  arrangement,  or  that  he  ever  made 
any  threat  of  violence  in  connection  with 
tbe  matter.  She  attributes  the  fear  of  ber 
husband's  violence  to  uo  threat,  but  en- 
tirely  to  his  general  course  ot  conduct, 
and  explicitly  states  that  sbe  was  not  in- 
floeuced  by  it  alone.  More  than  two 
years  afterwards  sbe  wrote  a  letter  to 
Gillespie  about  the  lease,  and  assured  him 
that  she  had  no  desire  to  disturb  his  In- 
terest in  the  rent  notes.  There  is  no  claim 
that  fear  dictated  the  letter,  and  we  think 
it.  In  connection  with  ber  own  statement, 
sliows  that  fear  was  not  a  controlling  fac- 
tor in  making  the  arrangement.  So  we 
are  of  opinion  that  a  recovery  cannot  be 
placed  on  the  ground  that  tbe  notes  were 
made,  or  delivered  to  Uillesple,  under 
duress. 

4.  Did  Gillespie  acquire  tbe  notes  In  cun- 
aideration  of  his  agent's  promise  that  be 
would  convey  his  interest  in  tbe  land  to 
the  appellee?  If  so.  it  is  conceded  that 
the  promise  was  not  authorized,  and  that 
OilleBpie  has  repudiated  it;  but,  as  be 
cannot  repudiate  unauthorised  undertak- 
Iflgs  made  on  hie  behalf  and  hold  tbe  fruits 
of  the  contract,  it  follows  that  he  must 
restore  the  latter  it  he  does  tbe  former. 
It  Is  necessary,  therefore,  to  ascertain 
whether  ber  conduct  was  induced  by  such 
a  promise.  Upon  this  Usue,  Alexander, 
the  agent,  as  well  as  her  husband,  who 
tvas  present,  testified  that  no  such  prom- 
Jee  was  made.  Sbe  testified  that  it  was 
made,  and  one  witness  corroborates  her 
In  a'  general  and  indefinite  way.  Tbe 
only  other  witness  who  testified  in  rela- 
tion to  it  sustains  one  side  about  as  much 
as  the  other.  There  are  some  circum- 
stances tending  to  disprovn  ber  statement. 
About  two  years  after  the  trade  was 
made,  whereby,  as  she  insists,  she  was  to 
get  Gillespie's  interest,  she  proposed  to 
him  tiiat  tbey  divide  the  land,  and  subse- 
quently brought  suit  for  that  purpose.  It 
be  was  bound  to  make  a  conveyance  to 
ber,  as  she  now  contends,  he  had  no  inter- 
est to  be  allotted  him  in  partition,  and 
there  was  no  reason  for  such  a  proposal. 
It  is  true  she  did  not  swear  to  the  com- 
plaint for  partition  or  see  It,  but  it  coin- 
cides with  her  proposal  to  Gillespie,  and 
tbe  two  circumstances  tend  to  show  that 
flhe  did  not  claim  his  IntereKt.  It  is  con- 
ceded that  Gillespie  harl  offered  to  sell  his 
Interest  to  her  hutiband,  and  that  tbe  bus- 
band  wished  to  buy  it,  but  that  he  was  al- 
ready deeply  Indebted  to  Gillespie,  ond  un- 
able to  make  any  appreciable  reduction  in 


bis  debt.  It  is  also  conceded  that  tbe  rent 
notes  delivered  to  Gillespie  were  to  din- 
charge  the  husband's  debts.  Taking  tbe 
disputed  statements  in  connection  witb 
tbe  undisputed  tacts,  we  think  it  likely 
that  Alexander  told  tbe  appellee  that,  it 
■be  made  the  lease  and  delivered  the 
notes,  the  large  debt  would  be  paid  in  five 
years,  and  ber  husband  then  be  In  a  posi- 
tion to  make  the  purchase,  which  he  conid 
not  make  with  the  debt  over  him.  This 
is  entirely  consistent  with  the  statements 
of  the  appellee's  witneeaes.  But  she  con- 
tends that  tbe  rent  notes  were  not  only 
to  pay  the  debt,  but  also  to  purchase  the 
land.  The  burden  of  proof  is  upon  her  on 
this  point,  and  we  think  the  evidence  is 
against  her.  Tbe  value  ot  Gillespie's  in- 
terest In  the  land,  and  tbe  benefits  accru- 
ing to  him  under  the  arrangement,  make 
It  exceedingly  Improbable  that  such  was 
the  understanding,  and  tend  to  support  the 
theory  of  Gillespie,  and  to  corroborate  bis 
witnesrtea.  We  have  considered  the  three 
grounds  relied  upon  separately,  and  find 
that  a  recovery  can  be  placed  upon  none 
of  tbem.  The  Judgment  In  her  favor  was 
wrong,  and  It  will  be  reversed,  and  the 
cause  dismissed. 


Brown  v.  State. 
(Supreme  Court  ofArkantat.    March  19,  UOlL) 

HOMIOIOB  — EXPBBT  TaSTUfOXT— JUBTiriOATIOir— 
THBSATa— Etidbnob. 

1.  Ob  trial  for  murder,  where  a  physlelsa 
was  called  as  an  expert  witoesB,  and  testified  to 
the  ooorse  of  the  ballet  whloh  killed  deceaaed, 
it  was  error  to  permit  bim  to  elve  his  opinion  as 
to  dtxwased's  position  when  the  shot  was  fired, 
that  being  a  question  for  the  Jury  to  decide. 

3.  Under  Hansf.  Dig.  {  IWl,  providing  that 
an  attempt,  in  a  violent  manner,  to  enter  an- 
other's house,  for  the  purpose  of  offering  per- 
sonal violence  to  any  one  dwelling  therein,  shall 
be  a  lostiflcation  of  homicide,  11  most  reasonably 
appear  to  the  person  commuting  the  homicide 
that  tt>e  entrance  of  bis  assailant  into  the  house 
will  expose  him  to  tbe  dsn^rer  of  losinvr  his  life, 
or  of  receiving  great  bodily  inlury,  and  he  should 
prevent  the  entry  by  means  not  fatal,  if  consist- 
ent with  his  own  suety. 

8.  A  declaration  of  deceased,  in  the  natore 
of  a  threat  towards  defendant,  made  a  few  daya 
before  tlte  killing,  was  competent  to  show  that 
deceased  waa  the  aggressor. 

Appeal  from  circuit  court.  Pope  county ; 
H.  S.  Caktbr,  Special  Judge. 

Tom  Brown  was  convicted  ot  murder, 
and  appeals.    Reversed. 

R.  C.  Bullock,  for  appellant.  W.  E.  At- 
kinaou,  Atty.  Gen.,  and  Ch»a.  T.  Cohmaa, 
for  the  State. 

Manbfibld,  J.  The  defendant  sought  an 
acquittal  of  the  charge  against  him,  on 
the  ground  that  tbe  boraicide  was  Justi- 
fiable. The  theory  ol  the  prosecution  ap- 
pears to  have  been  that  the  killing  was 
an  assaKsinatlon.  It  occnrrad  at  the 
dwelling-house  of  Mrs.  Martha  Ratlitf. 
She  was  tbe  roother-in-law  of  Brown,  and 
he  and  his  wife  were  there  as  ber  guests. 
He  had  come  Into  the  neighborhood  at 
tbe  request  of  Mrs.  Ratlitf,  for  tbe  purpose 
ot  removing  ber  and  her  family  to  the 
place  et  bis  own  residence.  In  the  county 
of  Searcy.  The  deceased  resided  near  her 
bouse,  and  she  bad  t>cen  In  bis  emplo.V' 
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ment  for  10   or  IS  yaara.    He  had  con- 
trolled her  labor  and  that  ol  her  eblklren 
during  that  time,  and  be  objected  to  the 
propoaed  maoTal.    He  was  dtapleaaed  at 
the  marriage  of  the   defendant    to  Mrs. 
Ratliff'a  daoKhter,  which  took  place  In  the 
year  precedlns  that  of  his  death,  and  it 
wan  prored  tiiat  he  had  frequently  threat- 
ened to  take  defendant's  life.    The  latter 
had    l>een    Informed    of    many   of   these 
threats,  and  it  waa  Mbown  that  the  repu- 
tation of  tiM  deceased  waa  that  of  a  re- 
▼engetnl  and  dangerous  man.    Two  wit- 
nenses  testitted  that  on  the  day  he  was 
killed   he  declared    that  he    would    kill 
Brown  If  the  latter  attempted  to  effect 
the  removal  which  Mrs.  Katlitf  desired  to 
make.    Her    huase    contained    but    one 
room,  and  bad  only  one  doorway.    The 
door  opened  onto  a  porch,   which    was 
four  feet  wide,  with  Its  tloor  30   inches 
above  the  groond.    There  was  evidence 
tending  to  show  that  the  deceased  was 
killed    by  a   shot   fired   frnni    the  house 
through  the  open  door,  as  he  was  aa- 
vancing  towards  the  door  with  an  axe 
drawn  in  a  threatening  manner,  and  ap- 
parently for   the   purp<i8e   of  assaulting 
Brown     lie  fell  with   hln  head  from   the 
porch,  and  with  one  foot  on  or  against 
the  tlrst  step  leading  to  the  porch  floor. 
Or.  Ruff  was  a  wltnesB  Tor  the  state,  and 
testified  as  a  medical  expert.     He  bad  ex- 
amined the  body  of  the  ileceased,  and  de- 
scribed the  wounds  foond  upon  it.   One  of 
these  was  ou  the  left  side  of  the  bead,  and 
was  made  with  a  large  bored  gun.    He 
stated  tliat  the  brains  had  passed  from 
the  skull  through  the  opening  made  by 
this  wound  to  such  au  extent    that  he 
could    not,    by    probing,    ascertain    the 
course  of  the  ball;  but,  on  separating  the 
bead  from  the  body,  he  discovered  "the 
track  of  the  bullet  where  It  had  cnt  its 
way  down  the  marrow  of  the  neck-bune." 
He  was  then  permitted  to  give  his  opinion 
as  a  physician,  "and  from  viewing  the 
prpnilsee"  where   the    killing   was    done, 
"that  it  would  have  been   impossible  for 
the  deceased  to  have  been  nbot"  as  be  was 
"If  lie  had  been  advancing  on  the  defend- 
ant with  a  drawn  axe,  in  any  sort  of 
fighting  position  whatever."    He  was  al- 
so permitted   to  testify  that,  in  his  opin- 
ion, the  deceased  was  shot  while  be  was 
sitting  ''  on  the  porch  in  a  reclining  posi- 
tion." end  that  it  was  not  likely  that  he 
wan  Icilled  "in  a  Hudden  rencounter."    He 
was  also  allowed  to  state  his  reasons  for 
entertaining    these   opinions.    His    testi- 
mony, except  iu  so  fur  as  it  related  to  the 
nature  of  the  wounds  and  the  weapons 
with  which  they  were  produced,  was  ob- 
jected to  by  the  defendant,  and  its  admis- 
sion was  made  one  of  the  grounds  of  bis 
motion    for   a   new    trial.    The    opinion 
of  an  expert  Is  not  admissible  to  prove  a 
matter  of  common  experience  and  knowl- 
edge, upon  which  any  person  of  ordinary 
intelligence  is  capable  of   arriving   at  a 
correct  conclusion.    1  Whart.  Ev.   §  438: 
Milwaukee  v.   Kellogg,  04   U.   8.   469;    06 
Amer.   Dec.   22«,  note.    The  testimony  of 
medical   experts   forms   no  exreption  to 
this  rule,  and  a  physician  or  surgeon,  tes- 
tifying as  such,  cannot  therefore  give  his 
opinion  on  a  qnestion  which  the  Jury  are 


capable  of  answering  withoat  the  aid  of 
professional  skill  and    experience.     Cook 
V.  Htate,  24  N.  J.  Law,  843.    He  may  tes- 
tily witether,  in  bis  opinion,  a  particular 
wound  examined  by  himself,  or  described 
to  him  In  the  statement  of  an  hypothetical 
ease,  was  the  canse  of  death  or  was  suffi- 
cient to  produce  death.    Ebos  v.  State,  Zi 
Ark.  520.    He  may  also  give  his  opinion 
as  to  the  nature  of  the  Instrnment  which 
produced  a  particular  wonnd,  the  force  re- 
quired to  produce  it,  and  whether  a  given 
injury   could    have   been    inflicted    by   a 
weapon     of     a     particular    description. 
Whart.  Horn.  S  679.    Having  examined  a 
wound,  a  physician  may  state  its  direc- 
tion upon  the  body ;  and  it  its  appearance 
cannot  be  perfectly  described  to  the  Jnry, 
and  is  such  as  to  indicate  the  direction 
from  which  it  was  received,  he  may  state 
his  opinion  as  to  such  direction.    Fort  v. 
State,  52  Ark.  180.1    But  his  opinion  is  nev- 
er admissible  to  show  the  position  of  the 
body  attbetlmeawound  waa  received,  nor 
the  position  of  the  person  who  Inflicted  it. 
The   adjudged   cases   to   this    effect   are 
numerous,  but  a  reference  to  only  a  few  of 
them    will    serve   to    illuetrate   the  view 
which  the  courts  have  taken  of  this  ques- 
tion.   In  the  case  of  Kennedy  v.  People, 39- 
N.  Y.  345,  the  trial  court   permitted  a  phy- 
sician  to  testify  that.  In  his  opinion,  the 
deceased    was    probably    sitting     in      a 
stooped  position,  with  his  head  upon  his 
bands,  when   he  received  a  blow  on  tbe 
side  of  his  head;  and  that  he  was  "proba- 
bly lying  down,  either  on  his    back    or 
face,  "when  a  wound   on  the  top  of  bis 
bead  was  Inflicted.    This  testimony  was 
held  to  be  incompetent,  the  court  of  appeals 
Haying  that  It  should  have  been  left  to  tbe 
Jury  to  Infer  the  position  of  tbe  body  from 
the  facts   which   tended   to  show   It.     In 
Cooper  V.  State,  23  Tex.  3-Sl,  the  deceased 
was  upon  his  horse  at  the  time  he  was 
killed;  and  it  was  held  that  the  opinions 
ol    physicians    who   examined   his   body 
were  not  admissible  to  show  that  the  per- 
son who  shot  him  wan  also  on  horseback 
or  fired  from  some  other  elevation.    The 
court  said   the  question  was  one  upon 
which    medical   experts    were   not    more 
competent  than  the  Jury  to  form  a  cori-ect 
opinion.    So  In  Wllllums  ▼.  State.  (Tex. 
App.)  17  S.  W.  Rep.  1072.  It  was  held  error 
to  permit  a  physician,  who  examined  tbe 
wonnd  of  the  person  assanlted,  to  testify 
that,  In  his  opinion,  the  body  waa  In   an 
upright  position  at  the  time  tbe  bnllet 
entered  it.    See,  also,  Thompson  v.  State, 
(Tex.  App.)  17  S.  W.  Rep.  448;  Hunt  ▼. 
State,  9  Tex.  App.  166;  Steagald  v.  State, 
24  Tex.  App.  307 :>  Dlllard  v.  State,  58  Miss. 
368;  State  v.  Ralnsbarger,  74  Iowa,  196,  37 
N.  W.  Rep,  158;  Davis  v.  State.  38  Md.  15; 
Rog.   Gxp.  Test.   §S  8,  63;  1   BIsh.  Crim. 
Proc.  §  1177 ,  Kerr,  Horn.  $  479.    The  opin- 
ions of  Dr.  Ruff,  objected  to  by  the  defend- 
ant, related  directly  to  the  merits  of  tbe 
case,  and  not  to  any  question  of  science 
or    professional  skill.     They   were    there- 
fore Incompetent,  and   the  court  erred  in 
admitting  them.    1  Oreenl.  Ev.  §  440. 

The  defendant  contends  that  the  kllllntr 
was  Jnstlflable  under  section  15.51  of  the 

>U  a  W.  Bep.  950.        *6  &  W.  Rep.  853. 
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Digest,  wbleb  la  aa  follows:  "A  manifest 
attempt  and  endeavor,  in  a  violent,  riot- 
ous, or  tamuItuouB  manner,  to  enter  the 
tiabitatlon  of  another,  for  the  purpose  of 
asaaultInK  or  offering  personal  violeoce 
to  any  person  dwelling  or  being  thereiu, 
shall  be  a  justiflcatlon  of  homicide."  A 
preceding  section  of  the  same  statute 
reasserts  an  ancient  maxim  of  the  com- 
mon law  by  declaring  tbiit  "every  man's 
house  or  place  of  residence  shall  be 
deemed  and  adjudged  In  law  his  castle. " 
An  assault  upon  a  man's  houstf  was,  by 
tbe  common  law,  regarded  as  an  assault 
upon  himself.  He  could  therefore  repel 
such  an  assault  by  tbe  force  necessary  to 
defeat  it.  And  if.  In  resisting  a  forcible 
attempt  to  break  into  bis  habitation,  tbe 
life  of  tbe  assailant  was  taken  when  he 
might  have  been  otherwise  resisted,  the 
killing  was  ordinarily  held  to  be  a  crime 
of  no  higher  grade  than  manslaughter. 
Cook's  Case.  Cro.  Car.  587 ;  Meade's  ('ase,  1 
L«w.  Cr.  Caa.  184.  Bo,  too,  a  man  assailed 
in  his  own  boose  was  not  required,  as  in 
some  other  cases,  to  seek  his  safety  In 
flight,  before  he  could  excuse  the  killing  of 
Ilia  assailant  as  an  act  of  self-defense.  1 
Runs.  Crimea,  fi62;  1  Whart.  Crlra.  Law, 
502,  608;  Carroll  v.  State,  28  Ala.  28. 

The  provision  of  our  criminal  code  em- 
braced in  section  15H1  Is  doubtless  an 
outgrowth  of  the  doctrine  on  which 
these  rules  were  founded.  The  right,  how- 
ever, to  use  each  force  as  is  necessary  to 
prevent  an  Intrusion  into  u  dwelling- 
bonse  exists  independently  of  that  section 
of  the  statute.  And  the  attempt  to  effect 
such  intrusion  may  be  resisted,  without 
regard  to  tbe  Intent  with  which  Itis  made 
or  tbe  manner  of  making  it.  But  section 
1651  applies  only  where  the  attempt  is 
made  in  the  manner  and  for  the  purpose 
which  it  mentions;  and,  even  where  the 
attempt  Is  thus  made,a  homicide  commit- 
ted In  resisting  it  will  not  tie  excused,  it 
doneanneoessarlly.  Manef.  Dig.  §1526.  To 
make  such  homicide  ]nstlflable,  w  hen  com- 
mitted as  a  means  of  self-defense,  It  must 
reasonably  appear  to  the  person  commit- 
ting it  that  the  entry  of  his  assailant  into 
tbe  house  will  expose  him  to  the  danger  of 
losing  his  life  or  of  receiving  a  great  bodi- 
ly Injury.  And  it  Is  his  duty  to  prevent 
tbe  entry  by  means  not  fatal,  II  he  can  do 
BO  consistently  with  his  own  snlety.  Pond 
V.  People,  8  Mich.  177;  Carroll  v.  iJtate.  23 
Ala.  •/»;  State  v.  Patterson,  45  Vt.  808. 
Following  the  doctrine  of  tbe  common 
law.  the  statute  regards  tbe  violent  at- 
tempt to  enter  the  honse  as  eqaUalent  to 
an  assault  npon  tbe  person  to  be  injured ; 
and,  when  it  Is  obviously  about  to  be 
made,  be  may  at  once  put  himself  in  an 
attitude  to  repel  the  aggressor.  It  was 
not  practicable  to  give  a  rule  applicable 
to  all  cases  for  determining  what  acts  or 
conduct  will  constitute  the  actual  attempt 
tu  enter  a  house.  But  it  must  be  a  "man- 
ifetft"  attempt,  and  we  take  this  to  mean 
one  so  plainly  made  that  no  reasonable 
doubt  will  exist  as  to  the  purpose  of  the 
aggrcKSor.  At  what  point  the  effort  to 
enter  ilie  honse  has  begun,  and  how  far  it 
may  im  permitted  to  proceed  with  safety 
toiheiife  or  person  of  the  Individual  as- 
Huiled,  must  be  determined  by  the  circum- 
stances of  each  case;  and  these  are  Ques- 


tions more  of  fact  than  of  law.  Brown 
bad  tbe  same  right  of  defense  bi  Mrs.  Bat- 
lltf's  bouse  that  he  would  have  had  In 
bis  own.  Whether  the  deceased  was  at- 
tempting to  enter  it,  and  In  what  manner 
and  for  what  purpose,  and  whether  at  tlie 
time  he  was  killed  the  life  of  Brown  was 
Imperiled,  or  bis  person  exposed  to  the 
danger  of  great  harm,  were  all  questions 
for  the  Jury,  under  proper  Instructions  as 
to  the  law.  liie  several  sections  of  the 
Digest  defining  Justiflable  homicide  are 
parts  of  the  same  statute,  and  so  close  is 
tbelr  relation  that  each,  to  some  extent, 
explains  or  controls  the  meaning  of  the 
other.  It  was  proper  to  give  them  all  in 
charge  to  the  Jury,  together  with  tbe  sec- 
tions defining  murder  and  voluntary  man- 
slanghter.  The  defendant  was  also  enti- 
tled to  an  instruction  making  a  practical 
application  of  the  law  to  the  facts  which 
tbe  evidence  on  his  part  tended  to  estab- 
lish. As  a  charge  for  that  porpose,  his 
second  request  would  not  have  been  more 
favorable  to  bis  theory  of  the  case  than  it 
was  proper  to  give.  If,  after  its  reel  tal  of 
facts.  It  bad  concluded  by  saying  that  the 
killing  was  Justifiable  if  tbe  defendant  rea- 
sonably believed  it  was  necessary  to  pre. 
vent  the  deceased  from  entering  the  bouse. 
But  the  modification  made  by  the  court 
obscured  tbe  meaning  of  tbe  charge,  and 
rendered  It  Inappropriate  to  the  defense 
on  wiilcb  It  was  requested.  By  tbe  first 
clause  of  the  court's  second  instruction, 
tbe  jury  were  tnld  that,  to  Justify  the  de- 
fendaht  in  killing  the  deceased,  "he  roost 
have  acted  under  an  honest  bdief  that  it 
was  necessary  at  the  time  of  the  killing  to 
take  the  life  of  the  deceased  in  order  to 
save  his  own  life:"  and  it  is  not  stated  in 
any  part  of  that  instruction  that  the 
homicide  was  also  justifiable  if  it  was 
committed  in  necessary  sell-delense.  and 
to  prevent  «  great  bodily  injury.  This 
omission  did  not  occur  in  tbe  first  instruc- 
tion, and  we  presume  It  escaped  the  pre- 
siding Judge's  notice.  But  it  made  the 
Instruction  incomplete  as  a  separate  and 
distinct  declaration  of  tbe  law;  and  It 
appears  from  the  bill  of  exceptions  that 
thR  prosecuting  attorney,  in  his  argument 
to  the  Jury,  Insisted  that,  under  the  charge 
they  had  received,  the  defendant  could 
not  justify  the  killing  if  he  could  have 
saved  his  Hie  by  flight.  The  use  thus 
made  of  the  Instruction  Is  assigned  as  a 
ground  of  the  motion  for  a  new  trial. 
But  it  Is  shown  that  the  attention  of  the 
court  was  not  directed  to  it  at  the  time 
tbe  argument  was  made.  If  attention 
was  called  to  tbe  error  at  any  time  before 
the  verdict  was  rendered,  it  was  the  duty 
of  the  court  to  correct  it. 

There  was  no  error  In  refusing  the  de- 
fendant's first  instrnction.  The  fourth  in- 
struction he  requested  was  a  correct  state- 
ment of  tbe  law  on  the  subject  to  which  it 
relates,  and  was  Improperly  refused. 
But  the  points  it  embraced  were  perhaps 
substantially  covered  by  a  clause  in  the 
court's  second  instruction.  Thedefendant 
having  been  indicted  as  a  principal,  sec- 
tion 15U5  of  tbe  Digest,  relating  to  acces- 
sories, had  no  application  to  the  case. 
Williams  V.  State,  41  Ark.  173, 42  Ark.  380. 
And  we  find  nothing  in  the  record  to 
make  tbe  act  of  King  in  strikiBg  the  bod[y> 
Jigitized  by  V  1\_ 
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of  the  deceased,  in  the  inanoer  testified  to 
by  James  Jonea,  admissible  in  evidence 
against  Brown.  The  declaration  of  the 
deceased  which  the  defendant  ottered  to 
prove  by  Mrs.  Medlln  was  lu  the  nature  of 
R  threat  made  by  the  deceased  a  few  days 
before  hiH  death,  and  was  competent  evi- 
dence. In  connection  with  the  other 
threats  admitted  by  the  court,  the  decla- 
ration referred  to  was  a  clrcnmstance 
proper  tn  be  considered  by  the  jury,  us 
tending  to  show  that  fh"  deceased  was 
the  aggressor.  Whart.  Crlm.  £v.  S  767; 
Wiggins  V.  People.  98  U.  S.  465.  See.  also, 
Harris  v.  State.  tM  Ark.  478;  Sneed  v. 
State,  47  Arlt.  187.  1  8.  W.  Rep.  68.  It 
does  not  certainly  appear  from  the  record 
whether  the  other  threats  excluded  were 
sufficiently  recent  to  make  them  also  ad- 
missible. See  2  Blsh.  Crlm.  Proc.  S  622. 
The  admission  of  Dr.  KIrlccey'steetiraouy, 
mentioned  in  the  brief  of  coonsel.  was  not 
complained  of  in  the  application  for  a  new 
trial.  It  Is  not  Important  to  consider  the 
other  questions  presented  bjr  the  defend- 
ant's exceptions.  For  the  errurs  pointed 
oat  the  Jndgment  la  reversed,  and  the 
cause  is  remanded  for  a  new  trial. 


Bom  T.  Parish  et  ox. 
(O^Mirl  of  .Appeals  qf  KmtuOiy.    April  T,  1899.) 

Appeal  from  cireoit  coart,  Montgomery 
county, 
"  Not  to  be  officially  reported. " 
On  rehearing.    See  18  S.  W.  Rep.  773. 

Per  CoRrAM.  That  the  language  of  the 
original  conveyance  or  division  of  the 
lands  between  the  two  sisters  makes  the 
Interest  of  the  one  in  the  other's  portion 
purely  contingent  can  make  no  difference. 
The  instrument  provides  that.  If  one 
should  die  without  issue,  It  Is  to  go  to 
her  heirs  at  law,  and  therefore,  In  the  nat- 
ural order  of  events,  the  one  wnnld  die 
before  the  other.  This  deed  was  being 
assailed  becauseltwasmadea  few  days  be- 
fore the  appellant  became  the  husband  of 
one  of  the  sisters,  and  was  a  fraud  on  his 
marital  rights,  and,  to  settle  that  litiga- 
tion, the  sisters  and  their  husbands 
nnlted  in  another  deed,  giving  to  the  hus- 
band of  each  a  lifn-estate.  This  they 
clearly  had  the  right  to  do.  The  appel- 
lant's wife  having  died,  her  sister,  In- 
heriting from  her  as  her  next  of  kin,  now 
claims  that  her  deed  was  void  by  which 
the  husband  of  her  sister  was  giren  a  life- 
estate,  because  she  hod  nothing  to  con- 
vey. This  would  also  be  a  fraud  on  the 
rights  of  her  sister's  husband.  If  her  view 
of  the  question  is  sustained.  It  was  a 
compromise  of  a  litigation  that  divested 
the  appellee  of  all  title  in  the  realty  to  the 
extent  of  the  life-estate  in  the  husband  of 
her  sister  by  the  terms  of  the  compromise 
deed.  The  original  deed  really  passed 
the  realt.v  allot te.'i  to  the  one  to  the  other. 
Incase  of  death  without  children;  but,  if 
not,  the  last  conveyance  is  binding  on  all 
the  parties. 

Petition  overruled. 


PoppLKWBLL  et  at.  V.  Hill  et  a/. 
(Supreme  Court  of  Arkangat.  Karch  98, 189S.) 
BsT-Orr— Cross- CoMPLxurr. 
Where  defendant  in  attachment  proceed- 
ing filed  a  oroas-oomplaint,  demanding  damases 
lor  wrongful  attachment,  and  the  Jury  found  for 
plaintiff  In  a  certain  sum,  and  awarded  damages 
to  defendant,  the  damages  awarded  defendant 
should  be  set  off  against  the  amonot  found  to  be 
dae  plaintiff,  though  defendant  had  agreed  that 
the  amount  so  recovered  should  be  paid  to  his 
attorney  aa  fees. 

Appeal  from  cirenlt  court, Isard  county; 
Richard  H.  Powell.  Judge. 

Hill,  Fontaine  &  Co.  filed  an  affidavit  Id 
attachment  against  G.  W.  PopplewHI. 
The  affidavit  was  traversetl,  and  a  croes- 
complalnt  filed  by  defendant.  J.  W.  Yan- 
cey Intervened.  From  the  jndgmeiit  of  the 
trial  court  Popplewell  and  Tancey  appeal. 
Affirmed. 

The  appellees  brought  snit  at  law,  and 
sued  out  an  attachment  against  the  prop- 
erty of  O.  W.  Popplewell  upon  a  claim  of 
f625.  The  affidavit  for  attachment  was 
traversed,  and  Popplewell.  who  was  sole 
defendant  In  the  conrt  below,  filed  affi- 
davit denying  the  ground  of  the  attach- 
ment, and  with  It  a  cross-complaint,  al- 


Pricb  et  al.  r.  State. 

(Supreme  Court  of  Atltansas.    March  96. 1893.) 

Appbal— AniBM^Hca — Lack  or  Fbosxcctios 

— RSINSTATEMBNT. 

Where  a  Judgment  on  a  forfeited  bail-bond        i 
has  I>een  afflrmod  on  appeal  for  lack  of  proaeca- 
tion,  the  cause  will  not  be  relnatated  to  allow        ' 
appellant  to  intenxise  the  technical   objectia* 
tnat  tlie  bond  was  not  in  due  form.  I 

Appeal  from  circuit  court.  White  coun- 
ty ;  Matthew  T.  Sandeks,  Jodge.  , 

Actlou  by  the  state  against  C.  M.  Price       ' 
and  another  on  a  forfeited  bail-bond.  Judg- 
ment  for   plaintiff.     Defendants    appeal. 
Affirmed  fur  lack  of  prosecution.    Motion 
by  defendants  tn  reinstate.    Denied. 

Olipbuit  &  Shackelford,  tor  appellants. 
W.  E.  Atkinson,  Atty.  Gen.,  for  the  State. 

Cockrill,  C.  J.  An  order  dismissing  an 
appeal  or  affirming  a  judgment  for  want 
of  prosecution  will  not  be  set  aside  with- 
out a  showing  of  an  excuse  for  tbe  lack  of 
Prosecution  and  of  merit  in  tbe  appeal, 
n  practice,  the  court  has  been  lenient 
in  excusing  the  omission  to  prosecote.  but 
rigid  in  demanding  a  showing  of  merit. 
One  who  seeks  relief  on  the  ground  of 
technicality  only,  must  himself  be  In  form. 
In  this  case  thejudgment  was  affirmed  for 
want  of  prosecution.  The  appellants  ask 
to  have  the  cause  reinstated.  Their  com- 
plaint is  that  Judgment  was  rendered 
against  them  on  a  forfeited  bail-bond  which 
was  not  In  the  exact  form  required  by  the 
law.  No  lack  of  power  to  take  a  proper 
bond  Is  claimed,  and  it  Is  conceded  the 
person  for  whom  the  bond  was  given  ob- 
tained his  liberty  by  means  of  ita  execu- 
tion, and  used  it  to  evade  a  trial  for  the 
offense  for  which  he  was  charged.  The 
form  of  the  bond  only  Is  attacked.  Their 
defense  Is  therefore  technical,  purely,  and 
we  decline  to  open  the  judgment  for  the 
purpose  of  considering  It.    Motion  denied. 
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leglng  that  by  reaBon  of  the  wrongfol  an* 
ing  oat  of  tbe  attacbment  be  was  dam- 
aged In  tbe  Bum  of  fSOO,  for  wbich  be 
prayed  Jodsment.  Thereupon  plaintlffii' 
demand,  the  issue  arielne  on  the  cnntro- 
verted  action,  and  defendant's  cross-com- 
plalnt,  wera  all  enbmitted  to  a]Dry,  wbo 
returned  a  verdict  findloii;  the  sum  doe  to 
plaintiffa  on  their  debt  to  be  f 628.98,  and 
dlHSolred  the  attachment,  and  awarded 
$200  damages  to  defendant  for  the  wrong- 
ful attachment.  Tbe  court  tberenpon  ren- 
dered Judgment  In  faror  of  Hill,  Fontaine 
&  Co.  in  tbe  sum  ot  f628.08,  and  in  tbe 
sum  ot  $200  Id  favor  ot  Popplewell,  and 
adjudged  that  plaintiffs'  amount  should 
be  credited  with  said  $200;  and  tbe  «osts 
ot  tbe  attachment  were  awarded  against 
Hill,  Fontaine  &  Co..  and  tbe  costs  on  the 
claim  against  Popplewell.  The  Judgment 
also  contained  a  ruling  adverse  to  the  at- 
torney ot  defendant,  (J.  C.  Yancey,)  deny- 
ing his  prayer  that  the  $200  awarded  to 
defendant  should  nut  be  credited  on  the 
Jndgment'of  Hill,  Fontaine  &Co.,altboagb 
tb«  claim  was  for  attorneys'  fees  in  the 
cauae  rendered  for  defendant. 

YtutctgrA  Fulkenoa  and  Morris  M.  Cohn, 
tor  appellants.   Robert  Neill,  tor  appellees. 

Hbminowat,  J.  Whether  an  attorney's 
lien  upon  a  Judgment,  under  section  8985  ot 
the  Digest,  is  subject  to  tbe  Judgment 
debtor's  right  of  set-ott  under  section  5178 
of  the  Digest,  is  a  question  not  settled  by 
any  decision  ot  this  court  to  which  our  at- 
tention has  been  directed.  The  question, 
depending  npon  similar  provisions  else- 
where, has  been  frequently  presented  to 
other  courts,  and  has  not  received  a  unl- 
forni  answer.  21  Amer.  Law.  Rev.  75;  1 
Amer.  &  Eng.  Enc.  Law,  97'J.  But,  as  we 
view  this  case,  that  question  Is  not  pre- 
sented. Tbe  attorney's  lien  attncbes  only 
to  tbe  fruits  of  Ittrgatlon,  and  cannot 
operate  npon  defensive  matters  that  are 
consumed  In  the  superior  demands  of  the 
other  party.  The  court  of  appeals  ot  Ken- 
tncliy,  which  takes  the  view  favorable  to 
tbe  attorney  upon  the  question  first 
stated,  points  out  the  difference  between 
tbia  case  and  cases  Involving  that  ques- 
tion. It  says:  "  We  do  not  doubt  tbat  In 
an  action  which  Is  subject  to  be  defeated 
by  a  plea  of  set-off,  and  wbich  isso  barred, 
tbe  attorney's  claim  for  services  mnst.lilce 
tbe  plalDtllf'a  demand,  yield  to  the  set-off 
as  it  would  to  any  other  available  defense 
to  tbe  action."  Robertson  v,  Sbutt,  9 
Bush,  659.  We  think  tbe  distinction  taken 
a  manlfpstly  proper  one.  If  so,  it  is  deci- 
sive of  this  case,  for  in  Holliday  v.  Coben, 
84  Ark.  709-710,  this  court  held  that  In  at- 
tachment salts  one  trial  should  settle  all 
questions  as  to  the  debt  of  the  plaintiff 
and  tbe  damages  of  tbe  defendant;  that 
tbe  smaller  claim  should  be  offset  against 
the  larger,  and  a  judgment  rendered  on 
one  side  or  the  other  for  the  balance.  So 
tbat.  In  cases  like  tbis,  the  smaller  claim 
tor  damage  Is  barred  by  the  larger  claim 
tor  the  debt;  and  under  the  rule  of  tbe 
Kentucky  court  tbe  attorney's  claim  for 
services  must,  like  the  debtor's  demand 
tor  damages, yield  to  tbe  consuming  prop- 
erty ot  tbe  larger  claim.  The  court  was 
risbt  in  crediting  tbe  damages  assessed 


against  the  plaintiffs  npon  the  sum  found 
to  be  due  them,  and  in  refusing  to  enter  a 
Judgment  fortbedefendant  fortbe  amount 
ot  the  damages.  Tbis  may  seem  a  bard- 
■blp  to  the  defendant;  but  suppose  tbat 
separate  judgments  bad  been  rendered  In 
favor  of  plaintiffs  tor  tbeir  demand  and  of 
defendant  tor  bis  damages;  that  the  de- 
fendant was  seeking  to  oflset  one  against 
the  other,  but  the  plaintiffs'  attorneys  re- 
sisted and  demanded  that  defendant 
should  pay  to  them  for  their  fees  the  toll 
amount  recovered  against  him,  and  col- 
lect the  Judgment  In  bis  favor  when  his 
could, — if  such  were  the  case,  the  defend- 
ant could  appreciate  the  reason  and  Jus- 
tice ot  tbe  rule.    Afilnned. 


Wbitb  Riveb  Lumber  Co.  v.  Soothwbst- 

BR.w  Imp.  Ass'm. 
{auvreme  Court  of  AtleanKU.    Maroh  98, 1899. ) 
Foaaiox  Cobpohationb— Actions  ok  Coin&^an-~ 

IKITBUCTIONS— EviDBXOa. 

1.  In  an  action  by  a  foreign  cerporstion, 
where  It  is  not  alleged  ia  the  pleadings  or  shown 
that  the  contract  sued  on  was  made  In  Arkansas, 
or  In  tbe  course  of  business  done  there,  evidence 
that  plaintiff  has  been  transacting  business  in 
that  state  contrary  to  the  statutes  is  inadmissible. 
9.  Where  there  was  no  evidenoe  that  the  con- 
tract sued  on  was  made  in  that  state,  the  court 
Sroperly  refused  to  charge  that,  if  plaintiff  had 
one  business  there  without  oomplying  with  tbe 
laws  regulating  its  right  to  do  so.  it  conld  not 
recover.  St.  Louis,  A  ft  T.  Ry.  Co.  v.  Fire 
Ass'n  of  Philadelphia,  (Ark.)  18  8.  W.  Rep.  48, 
followed. 

Appeal  from  circuit  court,  Monroe  coun- 
ty; Matthew  T.  Sanders,  Judge. 

Action  by  the  Southwestern  Improve- 
ment Association  against  the  White  River 
Lumber  Company  for  $30(t,  being  six 
yeara'  rent  for  certain  land.  J  udgmentfor 
plaintiff.    Defendant  appeals.    Affirmed. 

Tbe  legislature  of  this  state  on  April  4, 
1887,  paH8e<l  tbe  following  act:  "Be  it 
enacted  by  tbe  general  assembly  ot  tbe 
state  of  Arkansas;  Section  1.  Before  any 
foreign  corporation  shall  begin  to  carry 
on  business  in  this  state  it  shall,  by  its 
certificate  under  the  band  of  tbe  president 
and  seal  of  such  eompnny,  filed  In  tbe 
ofiBce  ot  the  secretary  of  state,  designate 
an  agent,  who  shall  be  a  citisen  of  this 
state,  upon  whom  service,  summons,  and 
other  process  may  be  made.  Such  certifi- 
cate shall  also  state  tbe  principal  place 
of  business  of  sncb  corporations  in  this 
state.  Service  npon  sucb  agent  shall  be 
sufficient  to  give  jurisdiction  over  sucb 
corporation  to  any  of  the  conrts  ot  this' 
state.  Sec.  2.  If  any  such  foreign  corpo- 
ration shall  fall  to  comply  with  the  pro- 
visions of  the  foregoing  section,  all  its 
contracts  with  citizens  ot  tbis  state  shall 
be  void  as  to  tbe  corporation,  and  no 
court  of  this  state  shall  enforce  the  same 
In  favor  of  the  corporation.  Sec.  3.  Any 
foreign  corporation  tbat  has  heretofore 
engaged  in  bnsiness  or  made  contracts  In 
this  state  may,  within  ninety  days  from 
tbe  passage  of  this  act,  file  such  certificate 
with  the  secretary  of  state,  and  thereon 
all  their  contracts  made  before  this  act 
goes  Into  effect  are  hereby  declared  aa 
valid  as  if  said  certificate  bad  been  filed 
before  they  began  business  in  this  state. 
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Sec.  4.  Thia  act  aball  take  effect  and  be  in 
force  from  and  alter  Its  pasvage."  Ap- 
proved April  4, 18,S7. 

Sandera  <£-  Walking,  for  appellant.  H. 
A.  Parker,  Jor  appellee. 

Hbbcngwat,  J.  The  only  defense  to  the 
action  in  tbis  case  was  that  the  contract 
sued  upon  was  made  by  a  torelga  corpo- 
ration, which  hail  not  complied  with  tbe 
oonBtitutlun  and  statutes  preHcribinit  the 
ternii*  on  which  tiuch  curpuralioDH  may 
do  bunineas  in  the  state,  it  apiieured  by 
the  complaint  that  tbe  plaintifl  whs  a  lur- 
vign  corporation;  and  tbe  defendant 
offered  to  prove  that  it  had  dune  busi- 
ness in  the  state,  and  bad  nut  complied 
with  the  law  relating  thereto,  but  tbe 
court  excluded  tbe  evidence.  The  defend- 
ant asked  that  the  conrt  Instruct  tbejury, 
in  substance,  that  tbe  plaintiff  could  not 
recover  unless  it  bad  complied  with  UM 
law,  but  the  court  refused  tbe  iustraction. 
The  question  presented  is,  was  there  any 
error  in  these  rullngti?  Suppose  it  bad 
been  admitted  that  tbe  plaintiff  had  done 

.  bnsiness  in  the  state,  and  had  not  com- 
piled with  the  laws  regulating  its  right  to 

'  do  so,  would  that  defeat  tbe  action?  If 
not,  there  was  no  error  in  tbe  court's  rul- 
ing. Tbe  law  affords  no  relitf  upon  con- 
tracts made  against  its  prohibition;  but 
relief  is  withheld,  not  because  tbe  plaintiff 
has  done  illegal  acts,  but  because  the 
cause  of  action  is  a  part  of  or  connected 
with  them.  Although  the  plaintiff  may 
have  violated  provisions  of  the  law  In 
particular  transactions.  It  does  not  refuse 
relief  upon  a  contract  not  connected  with 
or  a  part  of  tbe  prohibited  acts.  So,  It 
the  plaintiff  did  business  in  this  state 
contrary  to  \nw,  and  in  connection  there- 
with made  a  contract,  no  recovery  could 
be  bail  upon  that  contract;  but,  notwith- 
standing snub  illegal  business,  if  tbe  plain- 
tiff made  an  Independent  contract  abroad, 
a  recovery  thereon  would  not  be  defeated 
by  the  disconnected  prohibited  acts  here. 
Now,  It  Is  not  alleged  In  the  oomplaint  or 
answer,  nor  shown  by  tbe  proof  admitted 
or  that  excluded,  tbat  tbe  contract  sued 
on  was  made  in  tbis  state,  or  in  the 
course  of  business  done  here..  For  aught 
that  appears.  It  moy  have  been  made  in 
a  furelxn  state,  in  the  course  of  a  business 
lawfully  dune  there,  and,  In  the  absence  of 
a  showing,  the  law  will  not  Imply  facts 
disclosing  tbe  Illegality  of  the  contract. 
If  it  was  lawfully  made  abroad,  there  is 
nothing  In  the  laws  of  this  state  to  pre- 
elnde  a  recovery  upon  it  In  onr  courts. 
The  prohibition  relied  upon  Is  against  do- 
ing business  here,  and  not  against  doing 
bnsiness  abroad  that  relates  tn  property 
here:  and  tbe  making  of  a  lease  abroad, 
and  taking  an  obligation  lor  the  rent,  is 
not  doing  business  here,  within  that  pro- 
hibition, although  tbe  demised  premises 
are  In  this  state.  The  law  was  designed 
to  regulate  corporations  that  •.■ome  with- 
in the  state  to  transact  business  with  its 
citizens,  and  not  such  as  might  be  found 
and  dealt  with  abroad.  In  the  latter 
case,  tbe  dealing  is  tested  by  the  law  of 
tbe  place  where  It  Is  had.  Upon  this  prin- 
ciple tbe  supreme  court  of  Indiana  held 
that,  where  a  deed  was  made  theiv   to 


lands  In  Missoarl,  Ita  corenaBts  woidd 
be  conatrued  by  the  laws  of  Indiaoa. 
Jackson  v.  Oreen,  14  N.  B.  Rep.  89.  Thig 
case  is  controlled  by  tbe  principles  an- 
nonnoed  in  the  case  of  St.  Louis,  A.  t  T. 
Ry.  On.  V.  Fire  Ass'n  of  Philadelphia, 
(Ark.  )  18  S.  W.  Rep.  43,  and  might  hare 
been  dlsiMised  of  by  reference  tu  it.  Tbe 
evidence  excluded,  with  that  admitted, 
disclosed  no  defense  to  tbe  action,  and 
there  was  no  error  in  excluding  It.  Th« 
Instrnction  refused  was  not  the  law.  We 
have  not  deemed  it  neccMsary  to  conskler 
points  raised  by  tbe  appellee  as  to  the  sof- 
flciency  of  the  bill  of  exceptions,  and  rnle 
only  the  questions  indicated  by  the  opla- 
lon.    Afflrmnd. 


Walkbb  et  «/.  T.  Gbo.  Tatlob  Coma*. 

uoN  Co. 
(Bupreme  Oomt  of  Atluuua*.    April  t,  UK) 
KsoarvsBS — ATTA.aaxBiiT— JnaisDionos. 
On  a  general  asslgnmeat,  where  the  at- 
slgoee  refnaes  to  qualiQr,  and  tue  oirooit  conrt, 
in  ehsacery,  appoints  a  receiver,  who  takes  pos- 
session of  the  property,  s  Jnstioe  of  tbe  peace 
cannot  issue  an  attachment  and  levy  on  ttie  nindi 
In  the  bands  of  the  reoeirer,  and,  on  appeal  btan 
such  justice,  the  circuit  court  acquires  no  ]uri*- 
d  lotion. 

Appeal  from  circuit  conrt, dark  county; 
Burtw  D.  Hbabn,  Judge. 

Proceeding  on  attachment  by  the  Geo. 
Taylor  Commission  Company  aiealnst  M. 
S.  Walker  and  others.  Judgment  for 
plaintiff.  Defendants  appeal.  Personal 
Judgment  affirmed,  and  Judgment  sustdin- 
ing  attachment  reversed. 

Atkloaon,  Tompkina  A  GreeaoB,  tot 
appellants.  Hurry  Jt  Klnawottbj,  for 
appellee. 

HcuHBs,  .1.  On  the  14th  day  of  Febni- 
ary,  1890,  the  appellant,  Walker,  a  int-rch- 
aiit,fxecutpd  a  gcn-rul  asiiignment  fur  ihe 
benefit  of  his  creditors,  preferring  A.  A. 
Key  and  nine  others,  and  appointing  B. 

F.  McOill  assignee.  On  tbe  same  day  the 
said  A.  A.  Key  filed  a  complaint  in  the 
circuit  court  In  chancery,  praying  tbe  ap- 
pointment of  a  receiver  to  take  charge  of 
tbe  effects  conveyed  by  the  assignment, 
alleging  that  tbe  assignee,  McOill,  had  re- 
fused to  qualify.    The  court  appointed  J. 

G.  Barnard  receiver,  who  refused  to  qnalt- 
fy;  and  the  court  then  appointed  W.  W. 
Hall  receiver,  on  the  17th  of  Febmary, 
18»0,  on  which  day  Hall's  bond  was  Bled 
and  approved,  and  he  qualified  as  eoeb 
receiver,  and  took  possesstun  of  the  prop- 
erty. On  the  Zlst  day  of  April,  1891,  the 
appellee  sutid  ont  an  attachment,  and 
had  it  levied  upon  the  funds  in  the  hasdi 
of  tbe  receiver.  The  Jnstice  of  the  peace 
sustained  tbe  attachment.  Upon  appeal 
to  the  circuit  court,  it  declared  tbe  assign- 
raent  void,  and  sustained  the  attachment. 
The  circuit  court  had  Jurisdiction  to  ap- 
point a  receiver,  and  when  it  bad  done  so, 
and  the  receiver  had  taken  possession  of 
tbe  property,  bis  possesHion  was  tbe  pod- 
session  by  the  court,  which  conld  not  be 
Interfered  with  by  any  other  court  of 
concurrent  Jurisdiction,  even  pending  tbP 
litlgntion.  Back  v.  Colbatb,  S  Wall.  3». 
Tbe  Jnstice  of  tbe  peace  bad  no  inrisdie- 
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tlon  to  determine  tbe  rlgbta  of  the  as- 
Bigiiee  onder  the  asBlgnment,  and,  on  ap- 
peal from  bis  Judgment,  the  clrcutt  conrt 
arqulred  no  such  ]ariBdictlon.  "  It  la  vrell 
settled  that,  after  a  receiver  baa  been  ap- 
pointed, and  has  taken  tbe  rightful  poa- 
■eualon  of  tbe  property, It  le  a  contempt  of 
court  for  a  third  person  to  attempt  to 
deprive  blm  of  that  posaeaalon  by  force, 
or  even  by  a  suit  or  other  proceeding, 
without  tbe  peruilaalon  of  tbe  court  by 
wboui  tbe  receiver  was  appointed."  Angel 
▼.  Smith,  9  Ves.  835;  Tbumpsun  t.  Scott, 
4  Dill.  508:  Parker  v.  Browning,  8  Paige, 
888;  Ford  ▼.  Mercantile  Co.,  62  Ark.  426,  12 
B.  W.  Rep.  876.  The  personal  Judgment  is 
affirmed.  Tbe  Judgment  sustaining  tbe 
attachment  is  reversed,  and  the  cause  re- 
manded, with  directions  to  discbarge  tbe 
attachment  as  to  tbe  property  in  the 
hands  of  the  receiver. 


Wilson  et  al.  v.  Alexanses. 


1.  Defendant  placed  his  property  for  m 
exchange  in  the  bands  of  plaintiff,  a  real  i 
agent,    who  introdaced   blm  to  E.,  who 


(Supreme  Court  vf  Textu.    Feb.  SB,  1899L) 
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ty  for  aale  or 
'  estate 
_  Intro- 

duced him  to  R.,  who  worked  np  a  trade  with 
8.,  wbicta  snbseqaentlj  fell  through.  About  10 
days  later,  defendant,  on  bis  own  aooonn^  heard 
ot  a  trade  that  he  could  likely  make  with  C, 
and,  meeting  R.,  told  him  of  it,  and  asked  him 
to  see  C,  which  he  did,  and  succeeded  in  making 
a  trade;  defendant  agreeing  to  pay  R.  certain 
commissions  therefor.  Held,  that  plaintiffs 
^rete  not  entitled  to  any  commiBsions  for  the 
trade. 

3.  An  assignment  of  error  should  not  contain 
a  statement  of  facts. 

Appeal  from  distrlet  conrt,  Dallas  coun- 
ty. 

Action  by  Wilson,  Diamond  &  Co.  and 
another  against  George  A.  Alexander. 
Judgment  for  defendant.  Plaintiffs  ap- 
peal.   Affirmed. 

Morris  (fi  Crow,  for  appellants.  Cobb  A 
A  very,  for  appellee. 

Henry,  J.  Appellants  brought  this  suit 
to  recover  compensation  alleged  to  be 
due  them  as  real-estate  agents  for  procnr- 
ing  a  purchaser  for  property  sold  by  tbe 
appellee.  The  canse  was  tried  by  tbe 
conrt  without  a  Jnry,  and  a  Judgment 
was  rendered  for  the  dMendant. 

Tbe  flrst  six  assignments  of  error  elabo- 
rately present  tbe  question  that  the  Judg- 
ment was  contrary  to  tbe  evidence.  We 
do  not  tblnk  that  tbe  Judgment  should  be 
reversed  upon  this  ground.  It  is  not  a 
correct  practice  for  tbe  assignments  of  er- 
ror to  contain  a  statement  of  facts,  nor 
of  appellant's  version  of  them.  It,  in  this 
case,  we  were  satisfied  that  tbe  evidence 
offered  by  plain  tiffs,  stan'ding  alone,  would 
have  antborlsod  a  Judgment  In  their  favor, 
we  would  still  be  of  tbe  opinion  that  tbe 
evidence  introduced  by  the  defendant  was 
amply  sufficient  to  support  the  Judgment 
onder  tbe  rule  nnllornily  applied  by  this 
court  In  sneh  cases.  Tbe  evidence  shows 
that  the  defendant  bad  placed  bis  proper- 
ty In  the  bands  of  Wilson,  Diamond  &  Co. 
and  other  real-estate  agents  in  Dallas,  for 
v.l8s.w.no.l8— 67 


sale  or  exchange;  that  Wilson,  Diamond 
&  Co.  introduced  tbe  defendant  to  their 
co-plaintiff,  D.  J.  Evans,  who  introduced 
him  to  one  Rossen.  The  defendant  testl 
fied  substantially  as  follows:  "After  I 
was  introduceti  to  Rossen,  we  went  to  see 
Simpson,  and  agreed  upon  a  trade,  hut 
this  trade  tell  through.  J  then  went  to 
my  home  in  tbe  country.  About  ten  days 
after  this,  I  came  back  to  Dallas,  deter- 
mined to  work  up  a  trade  with  some  one 
myself.  Some  months  before  this  one 
Roberts  bad  told  me  that  I  might  trade 
with  H.  C.  Clark.  When  I  came  to  Dallas, 
I  met  H.  C.  Huffman,  a  real-estate  agent. 
I  told  him  to  see  Clark  abont  making  a 
trade  with  me.  I  also  saw  one  Jenks,  and 
also  saw  D.  J.  Evans  and  Rossen,  and 
tbey  all  showed  me  property  for  trade.  I 
told  RoRsen  to  see  Clark,  as  he  was  a  man 
with  whom  a  trade  conld  likely  be  made, 
and  hn  left  nie  to  go  to  see  Clark.  He 
came  hack  with  a  list  of  Clark's  property, 
and,  after  some  negotiations,  I  made  a 
trade  with  Clark.  I  agreed  to  pa.T  Rossen 
$300  commission,  provided  Clark  did  not 
pay  him  any.  I  found  that  Clark  had 
paid  Rossen  commissions,  and  I  would 
not  pay  bim  any.  I  never  admitted  that 
I  owed  commissions  to  any  one.  I  cama 
back  to  town  to  work  up  a  trade  niyselfj. 
after  tbe  Simpson  trade  fell  through,  t 
made  the  trade  with  Clark  myself,  and 
was  acting  for  myself  In  this  trade. 
Neither  Wilson,  Diamond  &  Co.,  nor  anjir 
of  their  agents,  nor  D.  J.  Evans,  had  any- 
thing to  do  with  this  Clark  trade.  During- 
the  negotiations  with  Clark,  D.  .1.  Evana 
showed  me  other  property,  but  I  told  him 
it  was  useless  to  examine  further,  as  I  was 
about  to  close  the  trade  with  Clark,  and 
be  then  tried  to  break  off  the  tradn  with 
Clark."  H.  C.  Clark  testified  substantially 
as  follows:  "A.  L.  Rostien  flrst  spoke  to 
me  about  a  trade  with  appellee,  Alexan- 
der. Shortly  afterwards,  H.  C.  Huffman 
spoketo  me  about  It.  I  gave  Rossen  a  list 
of  property  to  trade,  and  agreed  to  give 
bim  23i  per  cent,  commission.  After  some 
negotiations,  I  traded  with  Alexander, 
and  paid  Rossen  bis  commission.  A.  L. 
Rossen  was  not  my  agent  for  the  sale  or 
exchange  of  my  property  until  after  he 
had  spoken  to  me  as  above  stated,  and  1 
bad  given  him  tbe  list  of  my  property." 
A.  L.  Rossen,  appellants'  witness,  testi- 
fied substantially  as  follows:  "At  the 
time  when  I  was  first  spoken  to  by  Evans 
I  contemplated  making  a  trade  between 
J.  6.  Simpson  and  appellee.  At  that  time 
neither  Evans  nor  myself  had  in  contem- 
plation a  trade  with  H.  C.  piark,  and  the 
trade  with  Gark  was  an  after-thought, 
after  the  trade  with  Simpson  bad  fallen 
through.  After  the  introduction,  I  took 
appellee  to  see  Simpson,  and  a  trade  was 
agreed  upon,  but  for  some  reason  un- 
known to  me  this  trade  fell  through.  After 
this  I  ceased  negotiations  In  that  behalf, 
and  tbe  negotiations  were  terminated. 
Some  time  after  this — abont  two  weeks— 1 
worked  up  a  trade  between  appellee  and 
H.  C.  Gark.  I  was  acting  for  myself  in 
this  Clark  trade,  and  none  of  the  appel- 
lants participated  in  this  trade;  and  tbey 
bad  nothing  to  do  with  it.  I  received 
11,260  from  Clark  as  my  commission  on 
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this  trade,  and  I  alao  claim  fSOO  as  eom- 
miraiou  from  appellee,  Alexander. " 

The  only  remaining  assif^nmeiit  of  error 
preeented  in  appellants'  brief  reads  aa  fol- 
lowa:  "The  court  erred  in  overrulioR 
plaintiffs'  motion  for  a  nenr  trial  for  the 
reasons  therein  stated :  First,  becaose  the 
testimony  of  defendant  that  he  soKKested 
the  name  ol  H.  C.  Clark  as  a  proper  party 
with  whom  to  worl<  up  a  trade  operated 
a  surprise  to  plalotiffs,  because  A.  L.  Ros- 
sen  had  sworn  by  deposition  that  be  in- 
troduced defendant  to  H.  C.  Clark,  which 
defendant  doed  not  deny;  second,  because 
defendant  registered  bis  property  with 
Wilson,  Diamond  &  Co.,  who  Introduced 
falm  to  D.  .T.  Evans,  who  on  the  same  day 
introduced  him  to  A.  L.  Rosseu,  who  in  a 
week  or  ten  days  from  the  date  of  bis  In- 
tro<luctlon,by  continually  working  at  the 
matter.  Anally  closed  a  trade  for  defend- 
ant with  U.  C.  Clark ;  and,  third,  because 
plaintiffs  were  the  procuring  caoae  of  said 
sale,  in  that  they  put  in  motion  the 
agencies  and  machinery  by  which  it  was 
brought  about,  and  for  other  reasons  set 
out  more  fully  In  said  motion."  The 
motion  for  a  new  trial  was  unsupported 
<>y  an  affidavit  or  otherwise,  and  the 
fluggestlon  of  surprise  appears  at  no  other 

ftiace  in  the  record.     When  so  presented, 
t  cannot  be  treated  as  important  by  us, 
and  it  does  not  become  necessary  for  DS  to 
consider  the  substance  of  the  motion. 
The  Judgment  is  affirmed. 


Lumpkin  v.  Dbaper  et  al. 

{Suprem*  Court  cf  Texcu.    Nov.  M,  1891.) 

BoUNDAsna— LooATioa—  Evidehos— OumciSNCT 

or  JCDOUKNT. 

1.  The  N.  B.  and  S.  E.  oomers  of  a  rarray 
were  well  known,  and  marked  on  the  gTOWtd. 
Tbe  calla  were  for  north  and  south  bonndaries  of 
698  varas  in  lenirtb.  If  the  B.  W.  corner,  desig- 
nated as  tbe  beginning  point,  be  located  according 
to  the  call  In  a  certain  direction,  and  at  a  car  - 
tain  distance  from  a  certain  comer  of  another 
tract,  then  the  north  and  south  boundaries  would 
be  1,900  varas  in  length,  and  the  survey  would 
contain  more  than  twice  the  amount  of  land  it 
was  Intended  to  appropriate.  Neither  the  west- 
ern boundary  lins,  nor  either  of  the  corners 
therein,  nor  trees  or  rock  piles  referred  to  as 
being  at  such  corners,  could  be  found  on  the 

Sound,  locating  the  S.  W.  oomar  according  to 
e  calls  therefor.  If,  however,  the  west  bound- 
ary be  located  098  varas  west  of  the  east  bound- 
ary, the  survey  would  contain  all  that  it  was 
intended  to  appropriate,  and  at  the  oomers 
would  be  found  rook  piles  and  the  stool  of  a  tree, 
which  might  l>e  those  referred  to  In  the  descrip- 
tion. Moreover,  one  of  the  chain-bearers  testi- 
fied that  in  making  the  survey  the  lines  were 
ran  on  the  ground  commencing  at  the  N.  B.  cor- 
ner, and  that  they  ran  north  and  south  bound- 
ary lines,  about  700  varas  in  length,  field,  tltat 
the  Jury  were  Justified  in  finding  the  western 
boundary  ol  the  survey  to  be  ttOii  varas  west  of 
the  east  line  as  determined  by  the  comers  on  the 
ground. 

8.  In  an  action  for  the  recovery  of  land,  plain- 
tiff's petition  fully  described  the  land  in  defend- 
ants' possession,  recove^  of  which  was  sought, 
and  claimed  It  as  part  of  a  certain  survey.  The 
answer  also  described  by  metes  and  bounds  the 
land  claimed  by  defendants,  and  pointed  out  an 
error  in  the  calls  of  the  survey,  whereby  It  was 
claimed  that  the  land  in  controversy  lay  without 
the  survey,  and  on  Its  western  boundary.  Held, 
that  a  verdict  and  Judgment  that  plaintiff  take 


nothing,  and  that  defendants  ba  disailaaad  with 
their  costs.!  sutBoiently  determined  the  rights  of 
tbe  parties  without  any  speciflo  location  of  tbe 
boundary. 

8.  Evidence  that  In  maldng  the  survey  on 
the  ground  the  N.  E.  comer  was  the  bMlnning 
point  is  not  oontradictory  of  the  field-notes, 
which,  in  describing  it,  oommence  at  another 
corner. 

Commissioners'  decision.  Section  A. 
ApiJeal  from  district  court,  Bosque  coun- 
ty;  J.  M.  Hall,  Judge. 

Action  by  J.  J.  Lumpkin  against  J.  L. 
Draper  and  others  to  recover  land.  Judg- 
meut  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

m.  U.  Lumpkin,  for  api>el]ant. 

Mark,  J.  Tbe  appellees  hare  made  no 
appearance  in  this  court,  and  the  appel- 
lant's counsel  in  bis  brief  has  not  given 
all  of  the  testimony  or  facts  proved  by 
the  anpellet'H.  only  isuch  as  he  objected 
to  as  Inadmissible,  notwlthstaniling  that 
be  asks  a  reversal  of  tbe  Judgment  on  ac- 
count of  the  Insufficiency  (as  he  claims)  of 
tbe  evidence  to  support  the  verdict  for  the 
defendants.  He  makes  a  very  partial 
statement  of  some  important  testimony 
introduced  for  tbe  plaintiff.  Perhaps,  if 
we  were  to  look  alone  to  tbe  brief,  the 
Judgment  sbould  be  reversed,  and  tbe 
homes  of  the  defendants  taken  away  from 
them ;  in  face,  however,  of  ample  evidence 
contained  la  tbe  record  before  us  to  sup- 
port the  verdict  In  their  favor.  We  de- 
cline to  sanction  such  Injustice  as  would 
thus  reHolt. 

This  suit  was  brought  by  the  appellant 
In  form  of  trespass  to  try  title  against  the 
appelleea.  J.  L.  Draper  and  Mrs.  Fidelia 
Draper,  (and  her  two  children,  presum- 
ably,) to  recover  "the  south-western  half 
or  portion  of  the  O.  Q.  Gary  survey  "  of 
land  In  Bosque  county,  as  its  boundaries 
are  claimed  by  the  plaintiff,  and  which 
B)irvey  Is  owned  by  tbe  plaintiff.  The 
principal  dispute  between  the  parties  is 
as  to  the  true  location  of  the  western 
boundary  line  of  the  Gary.  Tbe  plaintiff 
claims  that  it  is  much  further  to  the  west 
than  its  location  as  fixed  by  the  evidence 
for  the  defendants  and  by  the  pre-emption 
surveys  made  for  them.  The  defendants 
admit  that  the  Qary  tract  of  land,  which 
Is  the  oldest  survey,  belongs  to  the  plain- 
tiff, but  they  disclaimed  and  denied  that 
they  were  In  possKSsIon  of  any  part  of  tbe 
same.  They  alleged  thatthe  landsclaimed 
and  possessed  by  them,  as  described  in 
their  answers,  were  duly  pre-empted  and 
acquired  as  vacant  and  unappropriated 
public  domain.  Tbe  general  iand-offlce 
recognised  their  pre-emptions,  und  issued 
patents  to  them,  vis.,  to  J.  L.  Draper  for 
80  acres,  and  to  Fidelia  Draper  for  160 
acres,  of  land.  After  having  corrected  It 
In  a  few  particulars,  to  make  It  conform 
to  the  record,  we  now  insert  the  follow- 
ing extract  from  the  brief  of  the  appellant, 
vis. :  "Appellant  read  in  evidence  the  field- 
notes  of  the  Seaborn  Harris  640-ucre  sur- 
vey, whicli  was  made  and  located  by  G. 
B.  Erath,  depoty-surveyor,  and  approved 
by  William  Armstrong,  district  surveyor, 
of  Milam  land-district,  in  September,  1863. 
The  south-east  and  nortb-east  corners 
thereof  were  well  marked,  and  are  now 
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well-known  and  Identified  corners  and 
ilnes  upon  tbn  ground.  That  appellant 
bad  also  read  In  evidence  the  pateut  frum 
the  state  of  Texas  to  Q;  0.  Gary,  convey- 
ing tbe  land,  aadeeeribed  in  plaintiff's  peti- 
tion, n-hlcb  is  as  follows:  'BeKinning  at 
■a  point  660 varaa  H.,  60  W.,  and  2,0*20  varas 
N.,  30  W.,  from  tbe  sontb-east  vomer  of  a 
«Drvey  in  the  name  of  Seaborn  Harris,  for 
tbe  south-west  comer  of  this  survey,  from 
which  a  Spanish  oak  bears  S.,  29  E.,  72 
varas;  thence  N.,  80  W.,  2,580  varas,  to  a 
<>orner,  frum  which  a  Spanish  oak  marked 
"  E"  bears  8.,  52  £.,  4  varas:  thence  N.,  60 
E.,  698  varas,  to  a  pile  of  rocks,  from  which 
a  post-nak  marked''F''bea>'8N.,45K  W..«^ 
varas,  and  another  marked  "C  bears  N., 
30  W.,  5  varas;  thence  8., 80  E., 2,580 varaa, 
to  south-east  comer,  from  which  a  live- 
oali,  marked  "C,"  bears  8.,  f2H  W.,  Ill 
varas;  thence  8.,  60W.,e9S  varas, to  place 
or  bet^lnnlng;'  and  that  the  soutli-west 
bnlf  of  tbe  above-described  tract  of  land, 
and  which  is  the  only  land  in  controversy, 
as  described  In  plaintiff's  petition,  is  as  fol- 
lows: 'Beginning  at  the  said  south-west 
comer  of  the  said  O.  O.  Oary  anrvey,  from 
which  a  Spanish  oak  bears  S.,  29  E.,  72 
varas,  ( which  Spanish  oak  Is  now  gone;) 
thence  N.,  SO  W.,  along  the  western  bound- 
ary line  of  the  said  Q.  G.  Gary  survey, 
and  through  a  cedar  brake,  2,5S0  varas, 
to  the  north-west  corner  of  said  O.  O. 
Oary  survey;  thence  N.,  60  E.,  about  600 
varas  to  a  corner  on  north  line  of  said  Q. 
<3.  tiary  survey;  thence  S.,  80  E.,  along  a 
plowed  farrow  made  by  defendants  2,680 
varas,  to  tbe  south  line  of  said  G.  G.  Gary 
aurvey ;  thence  8.,  60  W.,  600  varas,  to  the 
place  of  beginning;  and  containing  about 
one-half  of  the  said  G.  U.  Gary  survey.' 
Appellees  do  not  contest,  but  admit,  that 
appellant  owna  the  G.  G.  Gary  survey, 
and  that  It  Is  shown  that  the  state  of 
Texas  did  convey  to  tbe  said  G.  G.  Gary 
the  land  as  above  described  by  metes  and 
'bounds.  That  appellant  also  read  in  evi- 
dence, from  surveyor's  records  of  Bosque 
-coonty,  tbe  field-notes  of  the  said  G.  G. 
Oary  survey,  which  shows  that  the  said 
O.  B.Erath  did  snrveyand  locate,  on  Feb- 
mary  IS,  1854,  the  said  O.  G.  Gary  snrvey, 
vrbicb  was  described  by  metes  and  bonnds, 
and  called  for  said  Harris  survey,  as  In 
aaid  patent,  with  the  exception  that  the 
fleld-notes  of  said  surveyor's  records  place 
the  south-west  comer  of  said  G.  G.  Gary 
survey  'at  a  point'  8.,  60  W.,  860  varas. 
Instead  of  560,  from  the  north-east  corner 
-of  the  Seaborn  Harris  survey.  Also  the 
lield-noteB  of  the  John  A.  Thomas  820-acre 
aurvey,  as  made  by  G.  B.  Erath  on  the 
same  day,  and  which  calls  for  the  said  G. 
<3.  Gary  survey.  And  also  tbe  field-notes 
of  the  I.  P.  Davis  320-acre  survey  of  same 
^ate,  which  calls  for  tbe  John  A.  Thomas 
«arvey,  and  made  by  said  G.  B.  Erath." 

Jt  ill  proper  to  state  that,  while  the  de- 
acription  of  the  south-western  portion  of 
the  Gary,  as  given  above  by  appellant, 
uiaketi  the  western  or  north-western  line 
of  tbesurveyrun  "through  a  cedar  brake," 
tbe  official  field-notes  of  that  survey  con- 
tain no  such  call.  It  Is  based  by  plaintiff, 
donbtless,  upon  the  stateiuepts  of  bis  wit- 
nestt  John  A..Thoma8,  who  testified  that 
tbe  original  Uoe  "passed  throogh  some 


good  cedar."  The  following  diagram  will 
show  the  relative  positions  of  the  several 
surveys  above  referred  to,  as  recognised 
and  platted  upon  tbe  mapof  Bosque  coun- 
ty in  the  general  land-office,  before  the 
surveys  of  the  defendants  bad  been  estab- 
lished, vis. : 


Tbe  N.  E.  and  S.  E.  comers  of  the  O.  O. 
Oary  survey  are  well  established  and 
undisputed  as  originally  fixed  upon  the 
ground.  There  Is  certainly  no  question 
as  to  the  true  and  well-recognized  locality 
of  the  N.  £.  corner.  The  following  sketch, 
made  by  S.  J.  Slddall,  a  witness  for  tbe 
plaintiff,  will  show,  according  to  bis  tes- 
timony, the  relative  positions  of  tbe  W. 
line  nf  the  Gary  as  claimed  by  tbe  plain- 
tiff and  the  defendants,  respectively ;  the 
dotted  perpendicular  line  denotes  the  one 
claimed  by  plaintiff,  and  the  middle  Una 
that  by  defendants,  vis.: 
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The  effect  ol  tbe  verdict  of  the  Jnry  waa 
practically  to  locate  the  W.  line  and  tbe 
Gary  survey  Itself,  as  sbown  above,  as 
contended  for  by  tbe  defendants.  Their 
preemption  surveys  were  constructed 
upon  this  Bide  or  line  of  the  Oary  as  thus 
established,  (tbe  J.  L.  Draper  beginning  at 
tta  M.  W.  comer,)  and  In  that  epuUngapcy 
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do  not  ronfllct  tn  any  wlbe  with  that  aur- 
rey;  whereas  M  the  western  line  o(  the 
Gary  sboold  be  located  where  the  plalntiO 
claims  it  to  be,  there  would  be  a  conflict, 
and  the  defendants'  locations  wonld  be 
upon  tLe  Oary  thus  fixed,  and  within  the 
boundaries  ol  the  land  sued  Tur,  and  con- 
sequently iuralid.  All  of  the  testimony, 
as  well  as  the  measurements  by  the  calls 
in  the  patent,  shows  that  the  Gary  was 
intended  tu  appropriate  only  about  318 
acres  of  land,  and  this  quantity  Is  fully 
accorded  to  it  by  the  verdict  of  the  Jury. 
Unless,  therefore,  the  western  boundary  of 
this  survey,  as  claimed  by  the  plaintiff, 
can  be  found  and  identified  upon  the 
ground,  the  flndiuR  of  the  Jury  was  an- 
qneetionably  correct.  To  locate  that  line 
as  claimed  by  the  plaintiff,  his  survey 
would  include  more  than  twice  as  many 
acres  ol  land  as  called  for  in  the  field- 
notes  or  patent ;  for,  it  we  begin  at  the 
S.  E.  comer  of  the  Seoborn  Harris,  and 
run  thence  S.,  60  det<.  W.,  660  varas,  and 
thence  N.,  80  deg.  W.,  2,020  varas.  or, 
which  Is  the  same  thing,  begin  at  the  N.  E. 
corner  of  the  Harris,  thence  S.,  60  deg.  W., 
6G0  varas.  In  order  to  establish  the  S.  W. 
comer  of  the  Gary,  and  from  that  point 
go  N.,  30  deg.  W.,  2,580  varaa,  and  locate 
the  N.  W.  corner,  then,  in  order  to  reach 
the  well-eRtablisbed  N.  E.  corner  of  said 
survey,  we  would  be  compelled  to  go  N., 
60  deg.  E.,  1,900  varas.  Instead  of  only  698 
varas,  as  called  for  in  both  the  field- 
notes  of  the  survey  and  in  the  patent. 
The  same  result  would  follow— less  200 
varas— if  we  fix  the  S.  W.  corner  of  the 
Gnry  8.,  60  W.,  860  varas  from  the  N.  E. 
corner  of  the  Harris,  from  these  farts, 
among  others,  N.  B.  Randal,  the  county 
surveyor,  and  who  testified  for  the  defend- 
ants at  the  trial  below,  and  had  surveyed 
their  pre-emptions, concluded  that  thecal! 
for  the  S.  Vf.  or  beginning  comer  of  the 
Gary,  at  560  varas  H.,  60  W.,  from  the  N. 
£.  comer  of  the  Harris,  or  rather  from 
the  8.  E.  corner  of  the  Harris,  is  a  mis- 
take, and  that  the  survey  was  actually 
run,  and  the  call  should  be,  N..  60  E.,  650 
varas  from  the  N.  E.  comer  of  the  Harris, 
or  that  course  and  distance  from  the  8. 
E.  corner  thereof,  and  thence  N.,  80  W., 
2,020  varas,  etc.,  to  the  8.  W.  corner  of 
the  Oary;  and  that  the  other  calls  are 
correct  as  given  in  the  pateut.  We  thinic 
that  these  conclusions  are  Justified  by  the 
evidence,  (Davidson  v.  Killen,  68  Tex.  406, 
4  a.  W.  Bep.  561,)  though  to  reach  the  8. 
W.  comer  of  the  Gary  as  it  ran  be  actu- 
ally established  from  either  the  well-recog- 
nised and  Indisputable  N.  E.  or  8.  E.  cor- 
ners, the  line,  running  N.,  30  W.,  by  the 
above  method,  would  have  to  be  further 
prolonged  220  varas  in  the  samedlrectioo ; 
but  this  is  unimportant,  especially  as 
the  land  below  that  point  is  not  claimed 
by  the  defendants,  uor  was  it  awarded  to 
them. 

From  the  evidence  of  Isaac  Oar>,  Neil 
McLennan,  and  N.  B.  Randal  the  Jury 
could  have  concluded  that  the  8.  W.  cor- 
ner of  the  Gary  can  be  identified  at  this 
point  upon  the  ground  as  originally 
made,  without  resorting  to  course  and 
distance.  Both  the  N.  £.  and  8.  E.  cor- 
ners being  well  known  and  identified,  there 


is  no  difficulty,  however.  In  locating  by 
course  and  distance  the  true  position  of 
the  8.  W.  corner,  as  it  cannot  be  found  un 
the  ground  where  claimed  to  be  by  the 
plaintiff,  according  to  nearly  all  of  the 
testimony.  It  is  evident,  therefore,  that, 
as  actually  run,  the  Gary  was  not  con- 
nected with  nor  erected  upon  any  line  of 
the  Harris.  At  least  the  Jury  could  well 
MO  infer.  True,  the  witness  J.  A.  Thomas 
says  that  he  was  one  olthe  chain-carriers, 
and  that  the  line  360  varas  8.,  60  W.,  from 
N.  E.  of  tbe  Harris,  was  actually  run,  and 
that  at  that  point  they  established  the  8. 
W.  corner  of  tbe  Gary,  and  marked  it 
with  a  pile  of  stones,  (which  was  found 
"ayear  and  half  ago  "  by  the  witness,)  and 
with  bearing  trees,  etc.  This,  however, 
is  in  confiict  with  the  great  weight  of  the 
testimony.  Isaac  Gary,  who  claims  to 
have  been  one  of  the  chain-carriers,  and 
with  Erath  when  the  Thomas  and  Gary 
surveys  were  located,  says  that  the  latter 
survey  was  established  by  beginning  at 
tbe  N.  W.  corner  of  the  Thomas,  which 
had  Just  been  surveyed;  and  that  they 
actually  ran  from  that  point  on  the 
ground  N.,  30  W.,  680  varas.  and  fixed  the 
N.E.  corner  of  the  Gary  where  it  is  now 
to  be  found,  and  is  the  one  recognized ; 
thence  8.,  60  W.,  about  700  varas,  for  the 
N.  W.  comer;  thence  8..  80  E.,  2,580  varas. 
to  the  8.  W.  corner,  "near  a  Spanish  oak 
for  a  bearing  tree,  which  I  have  seen 
standing.  It  has  been  destroyed.  There 
is  no  stump,  but  there  is  still  there  what 
surveyors  call  a  'stool;'  that  is,  Spanish- 
oak  sprouts;"  thence  N.,  60  E.,  about  700 
varas,  etc.  We  are  not  satisfied  from  the 
record  that  this  witness  refers  to  another 
survey  than  the  official,  as  contended  by 
appellant.  We  regard  his  testimony  as 
simply  conflicting  with  that  of  the  wit- 
ness J.  A.  Thomas.  The  witness  Randal, 
after  having  surveyed  the  preemptions 
for  the  defendants  as  county  surveyor, 
reported  his  version  of  the  true  location 
of  the  Oary,  together  with  a  plot,  etc.,  to 
the  commissioner  of  the  general  land- 
office,  who,  as  we  have  said,  recognized 
and  "adopted  his  work."  The  diagram 
made  by  this  witness  is  not  materially  dif- 
ferent from  that  inserted  above  as  drawn 
by  SIddall,  and  is  as  follows: 
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The  very  great  preponderance  of  the  tes- 
timony 1b  to  the  effect  that  neither  the  8. 
W.  nor  the  N.  W.  corner  nor  the  N.  W. 
line  of  the  Gary,  as  claimed  by  the  plaintiff, 
can  be  found  or  identltted  upon  the 
^uund.  Even  bis  wltnem  Siddall  teati- 
tie8  that  at  neither  500  nor  860  varas  S.,  60 
deK.  W.,  from  the  N.  E.  corner  of  the  Har- 
ris, can  the  S.  W.  corner  of  the  Gary  be 
found;  neither  rock  pile  nor  bearing 
trees;  "nothing  to  Indicate  the  corner." 
At  4u0  varaa  he  did  find  a  rock  pile,  bat 
no  bearing  trees ;  and,  running  theuce  M., 
30  W.,  he  could  Bnd  no  evidence  of  any  line 
of  a  survey,  and,  though  he  continued  In 
this  direction  2,708  varas,  he  "  found  noth- 
ing to  indicate  a  corner;"  could  not  thus 
find  the  N.  W.  corner.  Nor  did  he  find 
any  marked  line  or  corner,  In  rnnning  N., 
30  W.,  from  either  of  the  points,  SUO  or  500 
varas  S.,  60  W.,  from  the  N.  B.  corner  of 
the  Harris;  but  in  running  from  the  N. 
"W.  corner  of  the  Gary  (arrived  at  from 
the  S.  W.  comer,  560  varas  S.,  60  W., 
from  the  N.  E.  corner  of  the  Harris]  1,9(K) 
varas  N.,  60  E.,  in  order  to  reach  the  well- 
known  N.E.  comer  of  the  Gary,  he  did  find 
an  old  pile  of  stones  and  the  bearing  trees, 
as  called  lor  in  the  patent,  and  intersected 
or  came  to,  at  this  point,  a  marked  line 
made  by  a  surveyor.  This  line  and  ruck 
pile  was  found  by  him  698  or  700  varas  S., 
60  W.,  from  the  true  and  "undisputed  N. 
E.  corner"  ol  the  Gary.  That  is  the  place 
where  the  defendants  contend  the  trueN. 
W.  corner  of  the  Gary  is  located.  True, 
this  witness  elsewhere  says  that  neither 
the  pile  of  stones  nor  the  marked  line 
looked  to  be  more  than  10, 15,  or  20  years 
old.  Anyhow  It  was  made  There  long  be- 
fore the  defendants  stood  on  the  monnt- 
ain  heights  and  "viewed  the  prom- 
ised land."  They  did  not  fabricate  the 
line  to  make  secure  the  pre«mption8. 
Other  evidence  goes  to  prove  that  these 
objects  are  the  old  marks  and  signs  made 
in  the  first  Instance  to  Indicate  the  west- 
ern boundary  of  the  Gary,  as  originally 
surveyed.  This  Is  clear,  both  from  the 
testimony  of  Isaas  Gary  and  N.  B.  Ran- 
«lal,  to  say  nothing  of  several  other  wit- 
nesses. 

Under  the  circumstances  above  enumer- 
ated, at  least  two  obvious  courses  were 
open  to  the  Jury  by  which  to  arrive  at  the 
true  location  ut  the  Gary,  and  allow  it  its 
full  quantum  of  land :  Flmt,  they  were 
Justified  in  adopting,  under  the  evidence, 
the  old  line  and  comer  last  referred  to  as 
the  true  W.  or  N.  W.  boundary  of  the 
Oary  as  originally  located  on  the  ground: 
or,  secoodly.lt  they  were  not  satisfied  that 
the  western  line  and  corners  of  the  Gary 
were  sufficiently  identified,  then  they 
could  have  easily  arrived  at  the  same  le- 
solt  practically  by  constructing  the  Gary 
by  course  and  distance  according  to  the 
calls  in  the  field-notes  or  patent  from 
either  of  Its  well-recognised  N.  E.  or  U.  E. 
corners.  Luckett  v.  Scruggs,  73  Tex.  521, 
11  8.  W.  Rep.  529.  The  verdict  Is  abun- 
dantly supported  by  the  evidence.  But  It 
is  objected  that  the  verdict  did  not  locate 
the  S.  W.  comer  and  the  W.  line  of  the 
Oary,  but  simply  found  for  the  defend- 
ants. In  some  Instances  that  would  be  a 
fatal  error,  liecause  such  a  verdict  would 


not  determine  any  Issue  between  the  par- 
ties. But  In  this  case  the  plaintiff  de- 
scribed fully  the  land  in  the  possession  of 
the  defendants,  and  sued  only  to  recover 
that  portion  of  the  land  from  them ;  not 
the  entire  Gary  survey,  as  claimed  by 
blm.  He  sued  for  the  south-western  por- 
tion thereof,  as  described  by  him.  The 
defendants.  In  their  answer,  also  described 
by  metes  and  bonds  the  land  claimed  by 
them,  as  well  as  the  error  In  the  first  call 
In  the  field-notes  of  the  Gary.  A  verdict 
and  Judgment,  therefore,  that  the  plain- 
tiff take  nothing,  and  that  the  defendants 
be  dismissed  with  their  costs,  etc.,  prac- 
tically determine  the  controversy  between 
them,  and  award  the  lands  claimed  by 
the  defendants  in  their  answers  to  them, 
and  likewise  deny  the  right  of  the  plaintiff 
to  any  of  those  lands.  The  legal  effect  of 
the  verdict,  construed  in  connection  with 
the  pleadings,  was  also  to  establish  the 
western  llneand  corners  of  theGary  where 
claimed  to  be  by  the  defendants.  What 
we  have  said  disposes  of  the  second  as- 
signment of  error,  questioning  the  sutfi- 
clency  of  the  evidence  and  the  finding  of 
the  Jury.  We  considered  it  first  because 
it  presents  the  controlling  question,  and 
its  discussion  throws  some  light  upon 
other  assignments. 

The  first  assignment  of  error  Is :  "The 
court  erred  in  permitting  I.  C.  Gary,  wit- 
ness for  defendant,  over  the  objection  of 
the  plaintiff,  to  vary  and  change,  by  oral 
evidence,  the  written  calls  in  the  G.G.Gary 
survey  of  lands,  by  attempting  to  locate 
the  same  at  a  point  about  1,200  varas 
north-east  from  where  it  locates  itself  by 
Its  calls;  and  In  testifying  that  be  [wit- 
ness] and  Neil  McLennan  alone  located 
the  survey,  by  beginning  at  the  north- 
west corner  of  the  John  A.  Thomas  sur- 
vey, and  rnnning  course  and  distance,  and 
located  the  south-West  corner  ol  the  Q.  G. 
Oary  survey  at  a  point  N.,  60  E.,  about 
660  varas,  and  N.,  30  W.,  220  varas,  from 
north-east  comer  of  the  Seaborn  Harris 
640-acre  survey,  as  will  more  fully  appear 
by  bill  of  exceptions  No.  1. "  The  court  did 
not  err  in  admitting  this  evidence,  in  our 
opinion.  The  defendant^  were  clearly  en- 
titled to  show  "the  footsteps  "  of  the  sur- 
veyor as  he  originally  went  In  making 
the  Hurvey  of  theGary,  though,  In  draft- 
ing the  field-notes,  be  may  have  begun  at 
another  corner  of  the  survey  than  the  one 
where  the  witness  says  that  he  com- 
menced when  making  the  snrvey  upon  the 
ground.  Jones  v.  Andrews,  62  Tex.  652; 
Alien  V.  Koepsel,  77  Tex.  605, 14  S.  W.  Rep. 
161 ;  Ayers  v.  Lancaster,  64  Tex.  305.  The 
same  land  is  embraced  substantially  by 
either  description.  Neither  the  field-notes 
nor  the  patent  were  thereby  contradicted, 
wben  correctly  applied  to  the  ground. 
Plaintiff's  own  witness  Siddall  "locates  the 
Gary  about  1,200  varas  N.  E. "  from  where 
the  plaintiff  claims  its  western  boundary 
CO  be,  as  we  have  seen. 

The  appellant  presents  several  assign- 
ments of  error  and  subdivisions  of  assign- 
ments to  the  s^eral  charge  of  the  court. 
To  properly  present  these  Issues  would 
require  us  to  copy  about  all  of  the  charge 
(which  Is  lengthy)  In  this  opinion.  Ap- 
pellcuit  has  not  done  this  in  his  brief,  bat 
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baa  friven  only  detached  tragiuente  or 
portions  ot  the  charge,  wblcb  cannot  be 
correctly  nnderetood  as  presented  and 
apart  trom  the  main  charge.  We  have 
carefoUy  read  and  considered  the  entire 
charge  of  the  coart  aa  it  appears  in  the 
transcript,  and  fail  to  And  that  it  con- 
tains any  material  uilsdiroctioos  to  the 
Jury,  or  reversible,  it  any,  errors.  It  was 
applicable  to  the  issoes  in  the  case  and 
the  facts  proved,  and  will  he  toond  in  har- 
mony with  the  law  in  each  matters,  as 
declared  by  the  snprcme  conrt,  particu- 
larly in  Phillips  V.  Ayres,  46  Tex.  601,  and 
Jones  V.  Burgett.  4S  Tex.  284.  The  charge 
is  very  similar  to  that  given  In  tbe  case 
last  cited.  Every  portion  ut  the  charge 
complained  of  as  calculated  to  mislead 
the  Jury  was  corrected  in  other  parts  so 
distinctly  that  tbe  Jury  could  not  have 
been  misled.  No  other  verdict  than  the 
one  reached  ought  to  have  been  rendered 
it  tbe  law  had  been  charged  with  superla- 
tive accuracy.  Here  Is  a  sample  of  the 
objections:  "The  court  erred  la  Its  charge 
to  the  Jury  on  page  8  thereof,  wherein  he 
charges  the  Jury, 'To  entitle  the  plaintiff 
to  recover  In  this  suit,  be  must  prove  by 
a  preponderance  ot  evidence  tbe  allega- 
tions in  bis  petition,'  in  that  the  Jury  bad 
reason  to  believe  and  conclude  from  said 
charge  that  they  must  And  against  the 

glalntiff,  unless  plaintiff  showed  tbe  lorcl- 
le  ejectment  by  tbe  defendants  of  plain* 
tiff,  and  the  amount  of  damages  In  said 
petition  alleged,  and  also  tbe  rents,  as 
therein  set  forth,  when  there  was  no  evi- 
dence, nur  need  there  have  been  any,  as  to 
said  damages  or  rents,  as  In  said  petition 
alleged ;  and  because  the  Jury  from  said 
charge  may  have  concluded  that  they 
were  the  Judges  of  the  law  as  to  tbe  proof 
of  title  or  ownership  of  said  land."  Tbe 
above  is  submitted  as  a  proposition. 
This  contention  presappuses  an  entire  ab- 
sence of  any  degree  of  IntelligiMice  upon 
tbe  part  of  the  Jurors  who  tried  tbe  case. 
The  court  repeatedly  instructed  them  to 
the  eflect  that,  it  tbe  pre-emptions  ot  the 
defendants  were  within  the  boundaries  ot 
tbe  Qary  at  originally  established,  then 
they  should  find  for  tbe  plaintiff.  This 
could  be  understood  by  the  most  ordi- 
nary mind.  The  part  of  the  instructluns 
of  the  court  above  complained  of  was 
not,  therefore,  erroneous. 

Tbe  twelfth  assignment  ot  error  is  that 
"the  court  erred  In  refusing  charge  No.  1, 
requested  by  plaintiff,  because  the  facts 
therein  stated  were  uncontradicted,  and 
the  presumption  was  as  therein  stated; 
and,  if  the  Jury  believed  tbe  survey  was 
begun  on  the  Harris,  and  the  other  facts 
concurrtsd  as  therein  stated,  plaintiff  was 
entitled  to  recover.  .\nd  the  court  erred 
In  refusing  tbe  second  charge  asked  by 
plaintiff, — If  the  survey  was  begun,  as 
stated,  on  the  Harris,  and  run  according 
to  the  lleld-notes.  the  plain  tiff  was  en- 
titled to  recover,— because  tbe  law  wasap- 
pllcable  to  one  phase  ot  tbe  evidence,  and 
the  court  did  not  submit  It  in  its  charge. 
And  tbe  court  erred  In  refusing  the  fourth 
charge  asked  by  plaintiff,  because  It  la  the 
law  that  an  actual  survey  may  be  made, 
and  the  surveyor  may  discard  it,  and 
may.  from    well-known   and   designated 


points,  construct  a  survey,  and  will  thus 
appropriate  the  same, "etc.  The  phases 
of  the  law,  as  presented  in  these  Instruc- 
tions, so  far  as  correct  and  applieabler 
were  aufflclently  embraced  in  tbe  general 
charge  of  the  conrt  under  the  facts  devel- 
oped in  the  evidence.  The  refusal  to  al- 
low them  did  not.  In  our  opinion,  prej- 
udice or  injure  the  rights  of  the  appellant 
under  the  facts  of  the  case  as  proved 
upon  the  trial.  We  have  found  no  re- 
versible error  In  the  record,  and  cunelnd* 
that  the  Judgment  ought  to  be  afOrmed. 

Pbb  Cuuiam.    AfiBrmed,  as  per  opinion 
ot  commission  of  appeals. 


Dallas  ft  W.  Rt.  Co.  v.  Kinnard. 

{Supreme  Cowt  of  Texat.    Feb.  28, 1893.) 
WATS»-OouBaxs— Obstbuotion— RiiiutoAO  Sm- 

BANKMSNTS. 

In  an  action  to  recover  damages  topUin- 
tUt's  land  resoltlDg  from  an  overflow,  it  ap- 
peared that  defendant,  a  railroad  company,  ood- 
Btructed  an  embankment  across  a  creek  running 
throngh  plaintiff's  land.  Plaintiff  Inti-oduced  ev- 
idence to  show  that  there  srere  not  sufficient  open- 
ings in  tbe  embankment  tor  the  outlet  of  the 
waters  ot  tbe  creek;  that,  before  theembanlcment 
was  buUt,  for  80  years  plaintiff's  land  was  never 
known  to  overflow,  except  once,  and  that  wa» 
caused  by  an  unusual  fall  of  rain;  and  that  since 
tbe  embankment  was  built  every  riae  in  the  creek 
that  amounted  to  anything  overflowed  plaintUTs 
land.  Defendant  introduced  evidence  to  show 
that  the  land  was  subject  to  overflow  before  the 
embankment  was  built,  and  that  the  openings  in 
It  were  suffloient,  even  in  freshets,  to  prevent 
the  water  fMm  standing  on  the  land.  Had,  that 
the  evidence  was  aufflcient  to  jnstiiy  the  jury  in 
finding  that  tbe  damage  was  caused  by  the  em- 
banlcmeut  constructed  t>y  defendant. 

Commissioners'  decision.  Section  B. 
Appeal  trom  district  conrt,  Dallas  county. 

Action  b.v  W.  M.  Kinnard  agalust  the 
Dallas  ft  Waco  Railway  Company  for 
damages  to  plaintiff's  land.  From  an  or- 
der denying  a  motion  for  a  new  trial  de- 
fendant appeals.    AfBrmed. 

Alexander  &  Clark,  tor  appellant.  Cobl> 
A  A  very,  tor  appellee. 

Oabbktt,  p.  J.  This  suit  was  bronght 
by  the  appellee,  W.  M.  Kinnard,  in  tbe  dis- 
trict court  ut  Dallas  county,  iSeptember  3. 
1887.  against  tbe  Dallas  ft  Waco  Railway 
Company,  and  Alfred  Davis,  Jules  E. 
Scbmelder,  Joseph  Lang,  and  John  Ratl- 
can,  composing  the  flrnj  of  A.  Davis  &  Co., 
as  contractors  tor  the  construction  of  the 
railway,  to  recover  damages  to  bis  land 
In  Dallas  county,  done  by  the  construc- 
tion of  the  railway  company's  embank- 
ment In  1887.  He  alleged  that  the  defend- 
ants constructed  the  road-bed  over  and 
across  a  branch  known  as  "Five-Mile 
Creek, "  about  one  mile  south  ot  plain  tiff's 
land,  and  carelessly  and  negligently  con- 
structed said  embankment,  tailing  to  con- 
struct sufficient  openings  tor  tbe  outlet  of 
the  waters  of  Wve-MIln  creek,  thereby 
overflowing  said  premlBoe,  and  rendering 
the  same  totally  unUt  for  cultivation  or 
any  use  whatever,  destroying  tbe  crops 
thereon,  trees,  etc. ;  said  land  being  about 
2U0  acres  out  of  the  Q.  S.  Hass  survey,  sit- 
uated about  6  miles  aontb-east  from  tb* 
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coDrt-honse  of  tbe  city  of  Dallae.  Plaintiff 
alleges  that  on  either  side  of  said  creek 
there  la  a  wide'  bottom,  tlie  same  being 
lowland,  ami  wbicli  in  times  ot  lieavy 
rains  carries  off  the  waters  ol  Five-Mile 
crevk:  that  said  railroad  extends  through 
plaintiff's  land,  and  on  south  across  said 
Five-Mile  creek;  that  some  of  plaintiff's 
Bald  laud  is  in  said  low  bottom,  but  was 
never  known  to  overflow  prior  to  tbe  cnn- 
Btructlonol  defendant'ssaidembankment; 
that  prior  to  the  construction  ot  said  em- 
bankment plaintiff's  land  was  drained  by 
ditches  running  south-east wardly  into 
said  bottom  land,  and  that  said  lowiand 
afforded  a  natural  channel  sufficient 
to  carry  off  the  water  lu  the  highest  rises 
of  tbe  water  in  said  creek  and  bottom; 
that  since  said  embankment  was  coo> 
strneted.  to-wlt,  Jane  1, 1887,  it  has  not 
rained  unnHually ,  but  that  about  125  acras 
ot  plaintiff's  said  land  has  been  covered 
with  water  about  two-thirds  of  the  time, 
and  tbe  other  one-third  of  the  time  said  125 
acres  has  t>een  so  wet  and  soaky  with  wa- 
ter, and  covered  with  mud  and  sediment, 
that  the  same  was  and  is,  and  will  con- 
tinue to  be,  oselees  to  plaintiff;  that  said 
125  acres  Is  wholly  worthless,  and  by  rea- 
son thereof  said  defendants  have  damaged 
plaintill  as  much  as  if  tbey  bad  taken  and 
appropriated  said  125  acres  to  their  own 
aee,  and  had  built  said  embankment  and 
tracks  over  the  whole  thereof.  Plaintiff 
alleges  that  he  has  been  damaged  as  fol- 
lows: (Ij  Said  135acre8  totally  destroyed, 
-worth  96,250;  (2)  that  the  remaining  75 
acres  ot  the  200  has  been  rendered  on- 
healthy  and  undesirable,  and  has  been 
damaged  fl,S76;  (3)  that  plaintiff  had  40 
acres  of  cotton  damaged  by  said  overflow, 
$275;  (4)  that  40  acres  of  said  land  has  been 
rendered  untlllabie,  and  that  plaintiff  has 
lust  the  r«nts  thereof  since  January  1, 
1888,  the  same  l>eing  f4fl0  per  annum;  (6) 
that  plaintiff  has  had  100  acres  uf  grass 
and  turf  destroyed,  to  bis  damage  $2,U00; 

(6)  that  since  September  1, 1887,  plaintiff 
bas  been  damaged  the  rental  value  of  said 
100  acres,  the  same  being  |500  ppr  annum ; 

(7)  that  plaintiff's  ditches  have  been  filled 
ap,  to  his  damage9250:  (8)  that  by  reason 
of  said  overflow,  and  the  water  standing 
on  the  ground,  many  of  plaintiff's  trees 
have  been  killed,  to  bis  damage  $o0U. 

Defendant,  the  Dallas  &  Waco  Railway 
€k>mpany,  answered,  and  pleaded  a  general 
demurrer,  general  denial,  and,  fur  special 
answer,  plaintiff's  purmisslun,  for  a  valu- 
able consideration,  to  build  Its  road  over 
said  tract  of  land,  and  that  its  embank- 
ment was  built  in  the  usual  and  proper 
manner,  with  speciflc  averments  as  to  the 
construction  ot  the  same;  that  the  chan- 
nel of  Five-Mile  creek  was  obstructed  by  a 
raft  which  caused  the  water  to  leave  the 
channel,  and  spread  over  the  bottom,  and 
flow  down  in  no  defined  channel,  and  that 
from  time  immemorial,  at  least  from  the 
time  of  the  formation  of  the  raft  many 
years  before,  plaintiff's  land  had  been  sub- 
ject to  overflow  during  heavy  rains,  and 
that  ddendaut's  embankment  did  not 
make  tbe  overflow  on  any  part  of  plain- 
tiff's land  greater  than  It  was  prior  to 
tbat  time:  that  said  embankment  did  not 
have  tbe  effect  of  holding  the  water  com- 


ing down  Five-Mile  ereek  bottom  In  Ba»- 
pense  for  any  time,  if  so,  for  a  time  so  no- 
appreciable  as  to  do  plaintiff's  land  no 
damage  whatever;  that  much  of  plain- 
tiff's  land  is  of  a  low,  marshy,  wet  charac. 
ter,  never  opened  up  for  cultivation,  iS' 
woodland,  and  from  its  location  could  not, 
and  never  would,  be  opened  up  or  cleared; 
tbat  a  part  of  the  land  which  he  had  lo 
cultivation,  and  claims  was  overflowed  by 
reason  of  said  embankment,  is  also  of  a 
wet,  seepy  nature,  with  numerous  springs, 
out  of  which  water  continues  to  seep  and 
flow  for  days  and  weeks  after  all  rains 
have  ceased.  On  tbe  11th  day  of  January, 
1890.  the'  case  was  tried  before  a  Jury,  and 
resulted  In  a  verdict,  as  follows,  the  court 
having  instructed  the  Jury  to  find  in  favor 
of  tbe  defendants  A.  Davis  ft  Co.,  and  sub- 
mitted the  issues  between  plaintiff  and  tbe 
defendant  railway  company :  "  We,  the 
]ary,flnd  that  the  injury  to  plaintiff's  land 
is  permanent,  and  we  find  for  him,  and  as- 
sess his  damage  at  $2,500,  with  Interest  at 
tbe  rate  ol  8  per  cent,  per  annum  from 
September  1, 1887.  vis.,  9472.76,  and  we  fur- 
ther find  for  plaintiff  the  sum  of  tl60  dam- 
ages to  his  cotton  crop,  with  intereHt  at 
the  rate  of  8  per  cent,  per  annum  from  Sep- 
tember 1st,  1887,  vis..  928.30.  We  also  find 
for  A.  Davis  &  Co.  against  the  plaintiff. 
Opon  which  Judgmeat  was  rendered  tor 
plaintiff  tor  93,151.06  against  appellant, 
and  in  favor  of  A.  Davis  A  Co.  against  the 
plaintiff."  Defendant's  motion  for  a  new 
trial  was  overruled  by  the  court,  and  it 
bas  brought  tbe  case  to  the  supreme  court 
on  appeal.  Plaintiff  also  sued  out  a  writ 
of  error  against  A.  Davis  &  Co.,  but  bas 
dismissed  the  same. 

The  evidence  as  to  whether  the  plain- 
tiff's land  was  subject  to  overflow  before 
the  construction  uf  the  embankment,  and 
the  value  thereof  and  the  damage  thereto, 
was  conflicting.  It  appeared  tht^t  the 
bottom  of  Five-Mile  creek  was  about  two 
miles  wide,  and  tbat  an  embankment  was 
constructed  across  it,  with  three  openings 
in  it.  There  was  a  fourth  opening  farther 
south.  A.  C.  Weeks,  a  civil  engineer,  tes-< 
tifled  in  behalf  uf  the  plaintiff  that  he  had 
made  a  surve.v  of  the  land  as  to  the  dis- 
tance across  the  embankment  and  the 
number  of  openings,  and  stated  that  ho 
did  not  consider  that  the  embankment 
had  sufficient  openings,  and  tbat  it  dam- 
aged tbe  land :  that  at  ibe  time  of  the  trial 
there  was  about  85  acres  of  the  timber 
land  and  17  acres  of  the  cultivated  land 
overflowed;  tbat, if  it  was  not  for  the  em- 
bankment, tbe  water  would  pass  on  down 
tbe  bottom,  and  nut  reach  plaintiff's  land; 
that  there  was  a  ridge  between  Klunard's 
land  and  tbe  creek,  just  south  of  Klu- 
nard's, about  one  tout  higher  than  the 
bottom.  He  testified  as  tu  the  raft  in 
Five-Mile  creek  above  the  embankment, 
and  that  moat  of  the  water,  in  times  of 
rain,  flowed  from  It  in  a  north-east  direc- 
tion, and  struck  tbe  embivnkmeiit  north 
of  opening  No.  2,  and  was  held  back  by 
the  embankment,  and  made  to  overflow 
Klnnard;  tbat  there  were  barrow  pits 
along  the  side  uf  tbe  embankment  four 
feet  deep.  Plaintiff  testified  that  tbe  rail- 
road embankment  was  built  across  his 
place  In  August,  1887.    It  was^hlgher  at 
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the  outlet  In  the  edffe  of  tlie  field  than  any- 
where eUe  throDgh  the  bottom,  and  wait 
about  tour  feet  high  throagh  the  bottom 
on  an  average,  but  In  his  field  there  was 
a  nine  or  ten  foot  dump,  and,  as  It  goes 
on  from  Five-Mile  creek.  It  gets  lower. 
When  the  creek  gets  up,  the  water  cornea 
In  on  the  sloughs,  and  spreadB  out  and 
dams  up  until  It  has  time  to  run  out 
through  the  outlets.  The  old  bed  of  the 
«reek  is  stopped  up.  Before  the  embank- 
ment was  built,  the  water  turned  around 
Into  the  sloughs,  and  the  old  bed  answered 
as  a  drain ;  It  got  back  Into  the  old  chan- 
nel. Tbe  whole  bottom  acted  a^  a  drain 
for  tbe  creek  and  the  slougha.  In  ordi- 
nary rains,  before  the  road  was  built,  the 
water  never  overflowed  plaintiff's  farm. 
About  where  his  south  line  was  the 
ground  was  higher  than  the  balanceot  the 
bottom,  and  it  took  a  great  rise  for  It  to 
overflow  so  an  to  get  Into  hia  farm.  The 
highland  was  sufficient  to  hold  the  creek 
water,  but  tbe  building  of  the  embank- 
ment and  making  the  barrow  pita  made 
it  act  like  a  dam  for  the  water.  After 
passing  the  highland,  there  is  lowland, 
and  tbe  water  covers  it  up.  Flalntltf  had 
lived  on  tbe  place  80  years,  and  the  water 
had  never  been  over  hla  land  but  once  be- 
fore the  railroad  was  built,  and  that  was 
caused  by  the  Trinity  river,  la  1866.  It 
was  an  unusnal  overflow.  Since  the  build- 
ing of  the  road  in  August,  1887,  his  land 
bad  been  overflowed.  Every  rise  since, 
that  amounted  to  anything,  overflows 
the  land.  Whenever  Five- Mile  creek  gets 
ap,  the  water  crosses  the  high  ground 
south  of  bis  land,  and  fills  the  barrow  pits, 
and  turns  upon  plaintiff's  land,  and  the 
outlet  does  not  take  it  off  fast  enough. 
In  ordinary  rain-fall,  about  126  acres  of 
the  land  is  subject  to  overflow.  81nce  Au- 
gust, 1887,  he  had  not  been  able  to  culti- 
vate or  use  the  land  thac  overflowed.  It 
la  wet,  sloppy,  and  subject  to  overflow  In 
an  ordinary  rain-fall  that  amounts  to 
much.  Nobody  would  rent  the  land,  and 
he  could  not  use  it  at  all.  About  half  of 
tbe  time  It  was  wet,  and  nobody  would 
take  tbe  chances  to  cultivate  it,  knowing 
that  it  would  overflow  at  every  rise  of  tbe 
creek.  It  would  be  foolish  to  plant  It, 
knowing  Just  what  it  would  do.  He  tes- 
tified to  amount  of  damages.  The  first 
overflow  after  the  railroad  was  built  was 
In  September,  1887.  "I  had,  at  the  time  of 
this  overflow,  40  acres  of  cotton  in  my 
bottom  land  that  was  damaged  $265  by 
the  water.  I  have  not  been  able  to  culti- 
vate  this  125  acres.  No  one  would  rent  it. 
Before  this  embankment  was  built,  this 
land  was  worth  $50  per  acre.  Since  then 
It  has  been  worth  nothing.  I  can't  cut 
any  timber  down  in  this  bottom  in  wet 
weather.  It  is  too  boggy.  My  upland,  75 
acres,  has  been  damaged  on  account  of 
the  swamp  there,  with  stagnant  water  in 
it.  Before  the  railroad  was  built  it  was 
worth  $30  an  acre.  Now  It  is  not  worth 
more  than  $26  per  acre.  Almost  85  acres 
of  this  land  I  have  not  been  able  to  use. 
It  1h  worth  $5  per  acre  rent  a  year.  I  had 
some  ditchcH  that  coat  me  $2.50.  Tbe  em- 
bankment has  Dacked  the  water  up  lu 
them,  and  filled  them  up  almost.  About 
'W  acres  of  my  land  was  grass  land.    The 


overflow  of  tbe  land  has  mined  my  grass. 
It  killed  most  of  it.  I  estimate  the  dam- 
age to  my  grass  $8U0  or  $900.  Tbe  oak 
timber  on  this  land  bas  been  killed  by  tbe 
water.  I  am  damaged  $7  or  $8  per  acre 
by  my  timber  being  killed,  and  there  la  86 
or  90  acrea  of  the  timber.  This  damage 
was  caused  by  the  openings  in  the  em- 
bankments not  being  snfl^cient."  It  was 
shown,  on  cross-examination  of  the  plain- 
tiff, that  about  66  acres  of  tbe  200  was 
prairie  land,  and  that  plaintltr  had  other 
land  cleared,  making  the  whole  amount 
open  75  acres.  About  26  acres  was  east  of 
the  railroad,  which  was  down  the  creek, 
—the  creek  running  east  and  west,  the 
railroad,  north  and  south.  All  of  the  76 
acres  was  in  cultivation,  except  in  wet 
years  there  was  6  or6acnM  that  could  not 
be  cultivated.  About  100  acres  was  under 
fence,  and  the  other  was  timber  land, 
which  had  not  been  opened  to  cnltivatton 
or  put  under  fence.  "The  raft  went  higher 
up  the  creek  every  year,  and,  as  thn  chan- 
nel closed,  tbe  water  spread  on  either 
side,  and  the  channel  of  tbe  creek  was 
higher  than  the  land  on  either  side  of  It. 
Plaintiff  vtas  corroborateti  by  other,  wit- 
nesses. Defendant  introduced  evidence 
to  show  that  the  land  was  subject  to 
overflow  before  the  building  of  the  rail- 
road ,  that  the  injury  to  the  land  was 
temporary  only;  that  the  value  of  the 
laud  was  much  less  than  as  testlfled  to  by 
the  plaintiff's  witnesses ;  also  the  testi- 
mony of  civil  engineers  to  show  the  char- 
acter of  the  land  and  the  proper  construc- 
tion of  tbe  embankment;  and  that  tbe 
openings  were  sufficient,  even  in  freshets, 
to  prevent  the  water  from  standing  on  the 
land  more  than  an  hoar  or  two, — four  or 
flve  hours  at  the  longest. 

Appellant  has  assigned  as  error  the 
charge  of  the  court,  as  follows:  "If  you 
find  that  the  value  of  any  part  of  said 
property  was  totally  destroyed,  plaintiff 
would  be  entitled  tu  recover  the  actual 
cash  market  value  of  such  part  at  the 
time  of  such  destruction  of  Its  value,  with 
8  per  cent,  per  annum  Interest  thereon  to 
the  time  of  this  trial.  If  you  find  that 
any  part  of  said  property  was  permanent- 
ly injured,  but  thu  value  thereof  is  not  to- 
tally destroyed,  plaintIO  would  be  entitled 
to  recover  the  difference  between  tbe  act- 
ual casta  market  value  of  tbe  same  at  the 
time  immediately  preceding  the  Injury  and 
the  actual  cash  market  value  immediately 
after  tbe  injury,  with  8  per  cent,  per  an- 
num interest  thereon  to  the  time  of  this 
trial.  If  you  find  that  a  crop  of  cotton 
growing  on  said  land,  and  belonging  to 
plaintiff,  was  damaged  by  reason  of  the 
wrongful  acts  of  defendant  In  the  coo- 
struction  of  its  railway  embankment,  and 
that  plaintiff  could  not  have  prevented 
such  damage  by  reasonable  diligence, 
tben  plaintiff  would  be  entitled  to  recov- 
er, as  damages,  the  difference  between  the 
actual  cash  market  value  of  said  crop  as 
it  stood  upon  said  land  immediately  be- 
fore said  injury  and  the  actual  cash  mar- 
ket value  of  said  crop  so  damaged  imme- 
diately after  such  injury,  in  addition  to 
the  damage  to  said  land.  If,  however, 
you  find  from  tbe  evidence  that  said  In- 
jury Is  temporary,  tiien  t|ie  measure  of 
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plaintlff'a  damage,  if  any,  wonld  be  aa  fol- 
lows: Ifjrunflud  from  tb«  evidence  that 
at  the  time  of  the  Injury,  If  any,  caused  by 
defendant  as  aforesaid,  there  was  prrow- 
ing  on  said  land  belonglDK  to  plaintiff  cer- 
tain grass,  and  that  by  reason  of  said  In- 
jury any  of  said  grass,  and  the  roots 
thereof,  were  totally  and  permanently  de- 
stroyed, and  it  yon  find,  by  reason  of  said 
Injai'y,  any  trees  on  said  property  belong- 
ing to  plaintiff  havedled  or  become  worth- 
less, or  have  been  permanently  damaged, 
then  plaintiff  would  be  entitled  to  recover, 
as  damages,  the  difference  between  the 
fair  market  value  ot  the  land  on  which 
tbe  same  stood  immediately  before  such 
f  Djury  or  destmction  and  fair  cash  mar- 
bet  value  of  tbe  said  land  immediately 
after  such  Injury,  but  only  to  tbe  extent 
tbat  said  difference  in  value  was  caused 
solely  by  said  injury  or  destruction  of 
said  grass,  and  the  roots  thereof,  and  said 
trees.  If  you  And  from  tbe  evidence  that 
a  crop  of  cotton  growing  on  said  land, 
and  belonging  to  plaintiff,  was  damaged 
by  the  wrongful  acts  of  defendant  as 
aforesaid,  and  that  plaintiff  could  not 
have  prevented  said  damage  by  the  use  of 
reasonable  diligence,  then  plaintiff  would 
be  entitled  to  recover,  as  damages,  tbe 
difference  between  the  actual  cash  market 
value  of  said  crop  as  it  stood  upon  the 
Kronnd  immediately  before  the  said  Injury 
and  tbe  actual  cash  market  value  of  tbe 
same  immediately  after  said  Injury.  It 
yon  find  from  the  evidence  that,  by  rea- 
son of  said  Injury,  caused  as  aforesaid  by 
defendant,  plaintiff  has  been  deprived  of 
tbe  use  and  occupation  of  any  portion  of 
tbe  tillable  part  of  said  land  at  any  time 
since  January  1,1888,  then  he  wonld  be  en- 
titled to  recover,  as  damages,  the  fair 
rental  value  of  said  portion  of  said  land 
daring  the  time  he  was  so  deprived  of  the 
aseuftbesameslnce  January  1,1888.  If  you 
find  from  the  evidence  that  at  the  time  ot 
eaid  injury,  K  any,  caused  by  defendant  as 
aforesaid,  plaintiff  bad  on  said  land  cer- 
tain ditches  necessary  to  properly  drain 
said  land,  and  that,  by  reason  of  said  in- 
jury caused  as  aforesaid,  said  ditches  have 
t>een  filled  np  with  sediment  from  muddy 
water  caused  by  said  Injury,  and  that 
plaintiff  has  been  thereby  damaged,  then 
tie  would  be  entitled  to  recover  damages 
to  the  amount  necessary  to  repair  said 
ditches,  and  to  put  them  in  the  condition 
ttaey  were  In  at  the  time  Immediately  pre- 
ceding said  injury. " 

We  think  that  the  allegations  In  thepetl- 
tlon  clearly  make  a  casenf  permanent  in- 
Jury  to  the  land,  as  well  as  for  temporary 
damages,  and  that  the  evidence  in  sup- 
port thereof  authorised  the  charge  that 
was  given.  Tbe  charg^e  was  also  correct 
In  sobmltting  tbe  issue  as  to  total  de- 
struction of  the  property.  Tbe  action,  as 
diaclosed  by  tbe  petition,  was  for  the  to- 
tal destruction  of  a  portion  of  the  land, 
permanent  injury  to  the  remainder  there- 
of, and  temporary  damages  for  loss  of  the 
4>otton  crop  In  the  overflow  of  1887,  and 
there  was  evidence  to  support  each  one  of 
these  issues.  The  measure  ot  damages 
was  properly  g^lven  in  the  charge  of  tbe 
coort.  It  was  not  Improper  to  allow  for 
permanent  Injory  to  tbe  land  tbe  deprecia- 


tion in  tbe  value  thereof,  and  In  addition 
thereto  the  value  ot  the  cotton  destroyed. 
A  growing  crop  la  personal  property,  and 
la  not  generally  a  part  of  tbe  realty.  But 
In  this  case  it  was  sbown  to  have  been 
mature  and  ready  lor  gathering.  The 
criticism  of  tbe  charge  as  to  tbe  measure 
of  damages  for  temporary  injuries,  if  well 
made,  would  be  npon  an  immaterial  er- 
ror; because  tbe  only  temporary  damages 
allowed  by  the  jury  was  lor  the  cotton 

?:rowing  upon  tbe  land  at  the  time  ot  the 
887  overflow.  We  tbtnk,  however,  that, 
npon  tbe  whole  case,  the  charge  very  cor- 
rectly presented  the  Issues,  and  that 
there  is  no  material  error,  it  any,  in  It. 
All  of  the  cases  cited  and  relied  upon  by 
the  appellant  announce  tbe  correct  rule, 
that,  where  land  has  been  damaged  by 
an  overflow,  the  measure  ot  damage 
would  be  the  injury  occasioned  by  each 
successive  overflow.  But  in  this  case  it 
was  shown  tbat  the  land  had  been  per- 
manently and  greatly  depreciated  in  value 
from  its  constant  subjection  to  overflow, 
and  the  standing  of  wat«r  thereon  for  so 
great  awhile  as  to  render  a  portion  there- 
of, as  testified  by  the  plaintiff,  practically 
worthless,  and  the  balance  permanently 
injured. 

It  Is  urged  by  tbe  appellant  tbat  tbe 
court  erred  in  submitting  the  Issue  of  per- 
manent Injury  to  the  land,  because  the 
plaintiff  failed  to  show  title  to  the  land. 
He  put  In  evidence  two  deeds  to  him, 
which  embraced  the  entire  tract,  and  also 
testified  that  be  lived  on  the  land  de- 
scribed in  tbe  deeds,  and  bad  been  living 
there  30  odd  years;  that  he  owned  It 
when  the  railroad  was  bntlt  there,  and 
had  been  nsing  it  and  cultivating  It  all  tbe 
time.  It  had  been  bis  mother's  home- 
stead, and  he  was  reared  on  tbe  place.  It 
was  conveyed  to  bim  in  1882.  Title  was 
sufficiently  shown.  Ten  years'  limitation 
would  be  sufficient,  even  if  It  should  be 
held  that  his  paper  title  should  bave  been 
deralgued  from  the  sovereignty  of  the  soil. 
Tbe  remaining  assignment  of  error  is: 
"The  court  erred  in  overruling  defendant's 
motion  for  a  new  trial,  becaoae  tbe  ver- 
dict and  judgment  thereon  la  contrary  to 
the  law  and  the  evidence,  and  Is  excessive, 
in  that  plaintiff  could  not  recover  for  per- 
manent Injury  to  his  land  $2,072.76,  and 
In  addition  thereto  recover  the  sum  of 
f178.)!0  for  the  value  of  the  cotton  crop 
growing  on  said  land."  The  evidence 
shows  that  plaintiff's  land  was  overflowed 
by  the  raft  in  Five-Mile  creek,  and  from 
the  channel  of  the  creek  being  fliled  up, 
and  not  by  defendant's  embankment; 
that  said  land  overflowed  before  tbe  em- 
bankment was  built;  that  parts  of  said 
land  were  made  wet  and  marshy  by 
springs  on  plaintiff's  farm;  and  that,  If 
said  embankment  Increased  the  overflow 
of  any  of  said  land  In  times  ot  hard  rains, 
plaintiff  was  not  damaged  thereby  half 
theanm  of  $2,972.76.  The  evidence  does 
not  show  permanent  injury  to  plaintiff's 
land  from  defendant's  embankment.  As 
will  appear  from  the  testimony  ot  tbe 
plaintiff  and  others  hereinbefore  stated, 
there  was  evidence  to  support  the  flnding 
ot  the  Jury  that  tbe  Injury  to  the  land  was 
permanent,  and  tbat  the  I^d  was  dam- 
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<iieed  tu  the  amount  found  by  the  iury. 
The  evidence  'wan  confiictinff,  and  It  aeema 
to  UB  that  there  wa«  a  preponderance  o{ 
It  against  the  amount  allowed  by  the 
]nry;  but  there  la  notblUR  fonnd  In  the 
record  to  Justify  the  court  In  departing 
from  the  well-established  practice  not  to 
reverse  a  Judgment  on  the  (acts  when  the 
verdict  of  the  jury  has  evidence  sufficient 
to  support  It,  ootwithstandlng  it  may 
seem  contrary  to  its  preponderance. 
Chase  v.  Veal,  18  8.  W.  Rep.  697.  (Ualvee- 
ton,  1802.)  A  portion  of  the  land  was 
shown  to  be  practically  of  no  value,  and 
the  balance  permanently  Injured,  and  the 
Jury  wore  jUHtifled  by  the  evidence  in  the 
finding  that  the  injury  was  caused  by  the 
defendant's  embankment.  It  is  tbeamonnt 
of  the  damages  alone  which  we  would  be 
Inclined  to  question,  and  that  has  evi- 
dence sufficient  to  support  it.  We  thlnlc 
that  the  judgment  of  the  court  below 
should  be  affirmed. 

Pbb  Ccbiam.    Affirmed,  as  par  oplnioo 
ot  oommission  of  appeals. 


MnsouBi  PAa  Rt.  Go.  v.  Martino. 

(Supreme  Court  of  Texae.    Feb.  88, 1892.) 

CAKBISB8  or  FAB8SNOKB8— Violation  of  Contbaot 
— Dahaobs. 

1.  In  an  action  against  a  railroad  oompany 
ftnr  iU  trestment  of  plaintifl'B  wife  It  appeared 
that  plaintilt  puruhased  for  her  of  defendant  a 
fiTst-olaas  round-trip  ticket  from  D.  to  B.,  which 
contained  a  uondition  that,  before  returning,  the 
ticket  should  be  signed  by  the  holder,  and 
stamped  by  defendant's  agent  at  EL  The  evi- 
dence showed  that  the  agent  at  S.  refused  to 
stamp  the  ticket,  and  by  reason  thereof  plain- 
tUf's  wife  was  by  defendant's  conductor  threat- 
ened to  be  removed  from  the  train,  and  was  com- 
pelled to  give  her  watoh  and  ohuln  as  security 
for  her  return  fare.  The  court  instructed  the 
Inry  that,  U  plaintiff's  wife-went  to  the  author- 
ued  agent  of  defendant  at  S.  to  Identify  herself, 
and  requested  the  agent  to  sign  and  stamp  the 
ticket,  and  be  refused,  and  as  a  result  of  sucb 
refusal  the  conductor  In  charge  of  defendant's 
train  refused  to  receive  the  ticket,  and  threat- 
ened to  put  her  off  the  train,  and  acted  in  an 
oppressive  manner  towards  her,  then  plaintiff  is 
entitled  to  recover  the  Mtttsl  damage  occasioned 
thereby,    fieid,  that  the  Instruction  was  proper. 

a.  In  such  case  It  waa  proper  lor  plaintiff  to 
show  that  it  was  the  dotyoi  defendant's  agent  at 
8.  to  stamp  the  ticket  at  the  request  of  the  hold- 
er, and  that  the  agent  refused  so  to  do. 

8.  In  such  case,  where  plaintiff's  wife,  after 
exhibiting  her  ticket,  and  explaining  why  it  was 
not  signed  and  stamped,  and  offering  to  identic 
herself,  was  struck  on  the  head  by  the  conductor 
in  the  presence  of  other  passengers,  and  threat- 
ened to  be  removed  from  the  train  with  bcr  child 
unless  she  would  surrender  to  him  her  watch 
and  chain,  a  verdict  of  tS,030.45  was  not  excess- 
ive. 

Commissioners' decision.  Section  B.  Ap- 
peal from  district  court,  Dallas  county. 

Action  by  J.  F.  Martlnoagalnst  theMls- 
sonrl  Pacific  Railway  Company  to  recover 
tor  personal  Injury  to  plaintiff's  wife. 
Plaintiff  had  judgment,  and  defendant 
appeals.    Affirmed. 

"The  other  facts  fully  appear  in  the  fol- 
lowing statement  by  Fibhkb,  .T.  : 

This  suit  is  by  appellee  to  recover  from 
appellant  f5,U00  as  damages  resulting 
*-x>m  InjurieH  received  by  bis  wMu  lo  trav- 


eling from  St.  Louis,  Mo.,  to  Dallas.  Tex. 
The  case  was  tried  by  a  jury,  aud  re- 
sulted In  a  verdict  and  jodicment  iu  ap- 
lieilee'8  favor  for  $2,020.'^'>.  The  petition, 
in  HubRtauce,  alleges  that  on  or  about 
the  13th  day  of  September,  1886,  plain- 
tiff's wife  wishing  to  visit  the  city  of 
at.  Louis,  be  purchased  from  the  agent 
of  the  Houston  &  Texas  Central  Railway 
Company  at  Dallas,  Tex.,  a  fimt-class  ex- 
cursion tlclcet  for  his  wife  from  Dallas, 
Tex.,  to  St.  Louis  and  return ;  that  be 
paid  for  said  ticket  the  sum  of  $20.80;  that 
said  agent  then  and  tliere  stampeil  said 
ticicet,  and  the  said  Liilie  Martino  signed 
the  same,  as  required  by  tlie  terms  of  said 
ticitet:  that  said  tlclcet  was  good  for  the 
return  trip  until  Octolier  20,  1886;  that  on 
the  13th  day  of  September,  1886,  the  said 
Lillle  Martino,  with  her  little  child,  start- 
ed from  Dallas  on  the  cars  ot  the  Houston 
&  Texas  Central  Railroad,  and  proceeded 
on  said  cars  to  Denison,  Tex.,  and  then 
proceeded  to  St.  Louis  from  Denison  on 
defendant's  road;  that  in  gi>ing  to  St. 
Louis  said  ticket  was  duly  honored  by 
the  conductors  of  said  roads,  and  tliat  tb» 
said  LlUie  Martino  bad  no  trouble  in  go- 
ing from  Dallas  to  8t.  Louis.  The  peti- 
tion tlien  alleges  that  said  Liilie  Martino, 
having  finished  her  visit  at  St.  Louis,  on 
October  6, 1886,  presented  said  ticket  to 
the  agent  of  defendant  at  its  office  in  St. 
Louis,  and  requested  him  to  sign  aud 
stamp  the  same,  as  required  by  the  terms 
of  said  ticket.  That  said  agent  looked 
at  said  ticket,  contemptuously  handed  it 
back  to  said  Lillle  Martino,  and  refused 
to  have  it  signed  or  stamped,  saying  it 
was  "no  good. "  That  she  was  astranger 
in  St.  Louis,  and  bad  spent  all  the  money 
she  had  taken  with  her,  and,  having  with 
her  her  little  child,  did  not  know  what 
to  do.  That  she  got  on  defendant's  train 
of  cars  at  St.  Louis,  and  started  home. 
That  the  conductor  from  St.  Louis  to 
Sedalla  examined  her  ticket,  and  passed 
her  to  Sedalia  without  objection.  That 
at  Sedalla  another  conductor  took  charge 
of  said  train.  That  she  showed  him  her 
ticket,  and  that  he  refused  to  honor  the 
same.  That  she  told  him  she  had  no 
money,  and  that  be  then  took  her  bag- 
gage-check, and  told  her  he  would  let  her 
ride  to  Dallas,  and  that  be  would  notify 
the  next  conductor  of  this  arrangement. 
That  at  Parsons,  Kan.,  tha  next  con- 
ductor took  charge  of  said  train,  and  that 
when  he  came  round  for  tickets  It  was 
midnight;  and  that  she  was  lying  with 
her  head  on  the  seat  in  front  of  her.  and 
.was  asleep.  That  this  conductor,  upon 
reaching  hnr,  caught  her  by  the  hair,  and 
jerked  her  bead  bsck,  nearly  breaking  her 
neck,  and  said  to  her  in  a  violent  and  in- 
sulting manner,  "Madam,  your  ticket." 
That  bis  manner  was  soviolentand  insult- 
ing that  she  became  very  much  fright- 
ened. That  she  told  him  that  she  bad 
given  the  conductor  from  Sedalia  to  Par- 
sons her  trunk  check,  and  that  said  con- 
ductor had  promised  she  could  ride  to 
Dallas,  and  that  she  asked  the  conductor 
If  the  former  conductor  had  not  told  him 
that  be  had  her  check  for  her  trunk.  That 
the  conductor  then  in  a  very  Insultlng^ 
manner  told  tier  be  knew  nothing  about 
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ber  trnnk  check,  and  that  she  mnst  either 
pay  ber  {are  or  get  off  the  train.  That 
she  told  him  Bhe  had  no  money.  Then  he 
told  her  to  give  him  ber  watch  aud  chain 
as  secnrlty  for  her  fare,  and  he  would  let 
her  ride  to  Dallaa.  That  he  aald, 'Pay 
nje  the  fare,  give  me  yonr  Jewelry,  or  get 
oO  the  train."  That  being  alone  with 
her  little  child,  and  among  Mtrangem,  and 
the  conduct  of  tbe  conductor  being  so  vio- 
lent and  taumh,  she  did  not  know  what  to 
do,  and  gave  blm  her  watch  and  chain. 
That  he  then  handed  her  back  her  trunk 
check,  although  be  had  )uet  before  denied 
bavinglt.  That  when  said  train  reached 
DeolRon  aald  conductor  deposited  said 
watcb  and  chain  with  appellant's  ticket 
agent  there,  to  secure  her  fare  to  Dallas. 
That  plaintiff  afterwards  bad  to  send  to 
the  ticket  agent  at  Denison  $20.46  to  re- 
deem said  watch  and  chain  tor  fare  wrong- 
Tally  charged  his  said  wife.  That  when 
plaintiff  met  bis  wife  at  the  train  on  her 
arrival  at  Dallas  she  was  in  tears,  and 
nearly  distracted ;  and  she  then  told  him 
of  the  wrongs,  Insults,  and  Indignities 
Bhe  had  suffered  on  her  trip  at  the  bands 
of  defendant's  agents.  That  be  took  her 
borne,  and  she  was  sick  and  confined  in 
ber  room  for  a  number  of  days,  and  was 
nnable  to  attend  to  ber  duties,  and  the 
same  caused  your  petitioner  monh  pain 
and  anguish.  That  all  such  sickness, 
pain,  aud  augnlsb  were  caused  from  acts 
of  defendant's  agents  as  aforesaid.  De- 
fendant pleaded  a  general  demurrer,  and 
excepted  specially:  (I)  To  all  that  por- 
tion of  said  petition  which  charges  that 
Its  agent  at  St.  Louis  refused  to  counter- 
sign said  ticket,  as  required  by  the  terms 
of  saia  ticket,  and  that  said  agent  con- 
temptuously  banded  the  ticket  back  to 
plaintiff's  wife,  saying  It  was  "no  good ;" 
that  Mrs.  Martlno  was  without  money, 
and  did  not  know  what  to  do,  and  got 
open  defendant's  train,  etc. ;  because  the 
same  are  Irrelevant  and  inadmlBslble  mat- 
ters in  this  suit,  and  were  Injected  in  It  to 
prejodice  the  rights  of  appellant.  (2)  To 
the  allegations  of  pain  and  angolsh  snf- 
feied  by  petitioner,  because  the  husband's 
anguish  is  too  remote.  (3)  To  the  alle- 
gations of  said  petitioner  charging  that 
its  conductor  approached  plaintiff's  wife 
while  she  was  asleep,  and  caught  ber  by 
the  hair,  and  jerked  ber,  and  nearly  broke 
ber  neck,  because  said  allegations  are  too 
Improbable,  and  lack  verity  on  the  face 
thereof.  Defendant  further  pleaded  a  gen- 
eral denial,  and  specially  pleaded  that, 
according  to  the  terms  of  said  ticket  or 
contract,  in  order  for  LiUie  Martluo  to 
be  entitled  to  return  thereon  from  St. 
Louis  to  Dallas,  it  was  contracted  and 
agreed,  for  and  on  account  of  tbe  reduced 
rate  or  charges  therefor,  that  she  would 
sign  said  ticket  at  St.  Lonia,  and  have 
same  stamped  by  defendant's  agent  at  St. 
LoalB,  and  that  if  she  failed  so  to  do 
said  ticket  was  to  become  null  and  void. 
That  she  did  fail  so  to  do,  and  that  said 
conductor,  as  be  was  in  duty  bound  to  do, 
according  to  tbe  terms  of  said  ticket  or 
contract,  refused  to  acceptsaid  ticket,  and 
demanded  her  fare.  Defendant  expressly 
denied  that  its  conductor  caught  plain- 
tiff's wife  by  the  bulr,  or  Jerked  her,  or  in 


any  other  way  mistreated  her,  but  that 
he,  on  the  contrary,  treated  her  kindly, 
credited  her  for  her  fare  from  St.  Louis  to 
Dallas,  taking  security  therefor,  she  being 
a  stranger  to  him,  which  amount  plain- 
tiff afterwards  paid,  as  he  was  in  duty 
bound  to  do,  upon  which  payment  tlie 
watch  and  chain  given  as  security  for  her 
fare  were  returned  to  her.  The  court  over- 
ruled the  general  and  special  demurrers. 

These  are  the  facts  briefiy  stated :  Sep- 
tember 13, 1886,  appellee,  for  tbe  use  of  bis 
wife,  purchased  from  the  Houston  & 
Texas  Central  Railway  Company  at  Dal- 
las. Tex.,  a  flrst-ciass  tourist  ticket,  good 
until  October  20.  1886.  The  ticket  was 
signed  by  Mrs.  Llilie  Martlno,  tbe  wife  of 
appellee,  and  entitled  her  to  passage  from 
Dallas,  Tex.,  to  St.  Louie,  Mo.,  and  re- 
turn. Tbe  ticket  contains  a  stlpulatloii 
that  it  is  not  good  for  return  passage  un- 
less the  holder  signs  the  same,  and  identi- 
fies faimaeir  as  the  original  purchaser  to 
the  satisfaction  of  tbe  authorised  agent  of 
the  Missouri  Pacific  Railway  Company  at 
St.  Louis,  Mo.,  on  or  before  October  15, 1886 ; 
and  when  duly  witnessed  by  the  agent, 
and  dated  In  ink,  and  duly  stamped  by 
said  agent,  the  ticket  shall  then  be  good 
until  October  29,  1886;  and  that  the 
original  purchaser  agrees  to  sign  bis  name 
and  otherwise  identify  himself  as  such 
whenever  called  npon  to  do  so  by  any 
conductor  or  agent  of  tbe  lines  over  which 
the  ticket  reads,  and  on  failure  or  refusal 
the  ticket  shall  become  void.  Mrs.  Mar- 
tlno traveled  from  Dallas  to  St.  Louis  on 
tbe  ticket  about  October  6  or  6,  1886. 
Desirous  of  returning  to  Dallas,  she  pre- 
sented tbe  ticket  to  the  ticket  agent  of 
the  Missouri  Pacific  Railway  Company  at 
St  Louis,  with  request  to  sign  and  stamp 
same.  Tbe  agent  returned  the  ticket  to 
her  with  the  statement  that  It  was  not 
good,  and  refused  to  sign  and  stamp  it. 
She  then,  without  the  ticket  being  signed 
or  stamped  by  the  St.  Louis  agent,  board- 
ed appellant's  train  oo  her  return  tnp  to 
Dallas.  Tbe  conductor  on  appellant's 
train  between  St.  Louis  and  Sedalla,  Mo., 
honored  the  ticket,  and  passed  her  to  the 
lai-.ter  place.  There  another  conductor 
took  chargH  of  the  train,  and  ran  It  to 
Parsons,  Kan.  The  conductor  between 
Sedalla  and  Parsons  examined  the  ticket, 
and  refused  to  permit  her  to  ride  on  it, 
and  demanded  of  her  her  fare  in  money. 
Mrs.  Martlno  then  stated  to  him  that  she 
bad  no  money.  He  then  asked  If  she  had 
any  baggage,  and,  upon  ber  replying  she 
bad,  he  then  demanded  her  baggagecbeck, 
which  she  delivered  to  him.  Tbe  con- 
ductor then  handed  her  a  paper  check, 
telling  ber  to  keep  it;  that  she  oould  ride 
to  Dallas  on  It.  Abont  midnight  another 
conductor  took  charge  of  the  train  at 
Parsons,  and  ran  it  to  Denison.  •  Mrs. 
Martlno  testified  "that  it  must  have  been 
about  this  time  of  tbe  night.  I  was  rest- 
ing my  head  upon  my  arm  on  the  seat  In 
front  of  me,  and  the  conductor  came 
along  and  struck  me  on  the  head  hard, 
and  said,  'Ticket,  madam,'  In  a  very 
rough  manner.  He  said,  'I  want  ynnr 
ticket.'  I  handed  him  tbe  ticket,  but  he 
did  not  hardly  look  at  it  before  he  said 
It  was  not  good.    He  said  he  would  have 
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to  have  bagKOSe.  money,  or  Jewelry,  or  I 
woald  have  to  get  oB  tbe  train.  I  said  I 
would  like  to  have  mjr  trnok.  I  aiiked 
bim  if  he  knew  tne  name  of  ttae  man  wbo 
took  my  trnok  check.  He  said :  '  No.  I 
don't  want  any  explanation.  All  I  want 
18  money.  Jewelry,  or  baggOKe.'  I  told 
bim  that  1  did  not  bare  any  money.  Be 
aald  be  wanted  my  watcb  and  chain.  I 
had  my  watch  In  my  bosom,  and  tbe 
chain  was  exposed  to  view.  I  told  bim 
tbe  otiier  conductor  bad  my  trunk  check. 
He  told  me  that  he  did  not  know  any- 
thing about  the  other  condnctor,  and  did 
nut  know  anything  about  my  trunk 
check.  As  soon  as  I  handed  him  ray 
watcb  and  chain  he  handed  me  the  trunk 
check.  He  told  me  I  would  bare  to  get 
off  if  I  did  not  give  him  my  watch  and 
chain.  I  told  him  I  would  telegraph  the 
Exchange  Bank  for  money,  but  he  would 
not  wait.  I  told  bim  my  name,  and  that 
It  was  on  my  trunk.  It  was  a  new  trunk. 
It  was  what  you  call  a 'ladies'  traveling 
trunk.'  Thin  conductor  was  talking 
very  loud.  Everybody  in  tbe  car  beard 
what  he  said.  I  gave  bim  my  watcb  and 
chain,  and  then  he  banded  me  my  trunk 
check.  I  rode  on  to  DenUon  all  right. 
•  •  •  The  conductor  struck  me  with 
his  hand.  He  knocked  my  head  back. 
He  struck  me,  and  pulled  my  bead  back. 
I  had  done  nothing  to  him.  I  was  not 
asleep:  I  was  Just  resting.  He  did  nut 
say  anything,  but  Just  hit  me,  and  said, 
'Ticket,  madam.'  I  bad  no  warning  that 
he  WHS  going  to  hit  me.  He  said,  'Ticket, 
madam^'  very  roughly;  and  I  handed  bim 
my  ticket,  and  he  tore  off  a  coupon,  and 
said  it  wan  not  good.  I  explained  to  bim 
what  the  other  conductors  bad  done. 
Tbe  coupons  from  St.  Louis  to  Denlson 
were  not  taken  off  the  ticket  by  me. 
They  took  them  off.  The  agent  at  Deni- 
sun  gave  me  a  piece  uf  paper,  and  told  me 
to  keep  it,  and  when  I  should  send  bim 
820.45  he  would  send  me  my  WHteb  and 
chain.  He  and  the  conductor  furnished 
me  a  ticket  from  Denison  to  Dallas.  I 
got  home  (to  Dallas)  about  six  o'cluck  in 
tbe  evening.  I  met  my  husband  at  the 
depot.  I  felt  very  bad  and  ashamed  when 
I  came  home.  When  I  got  home  I  laid 
down  on  the  bed  for  some  time.  When 
tbe  condnctor  struck  me  It  was  not  far 
from  Parsons.  It  was  about  time  be  was 
taking  up  fare.  The  treatment  I  received 
from  the  conductor  excited  me  very  much. 
At  tbe  time  1  felt  mortlfled  and  ashamed. 
I  could  not  explain  how  I  did  feel.  No- 
body was  with  roe  except  a  child  of  mine. 
I  knew  no  one  In  the  coach.  I  met  my 
husband  at  Dallas  at  the  depot,  and  told 
him  what  bad  happened  to  me.  I  told 
bim  all  about  It.  I  was  crying  at  the  de- 
pot at  Dallas.  I  was  crying  and  sobbing 
at  Denisun  over  my  treatment.  I  asked 
the  conductor  to  get  me  a  ticket  from 
Denison  to  Dallas.  He  promised  me  he 
would  at  Denison.  I  had  to  hunt  him  up, 
and  then  he  and  the  agent  gave  me  the 
ticket  to  Dallas.  He  told  me  my  fare  was 
#20.45,  and  1  could  send  bim  tbe  amount, 
and  be  would  return  watcb  and  chain. 
When  I  got  to  Dallas  I  sent  to  tbe  agent 
at  Denison  820.45,  and  he  sent  me  my 
watcb    and  chain."    Appellee,    Martino, 


testifies  that  he  paid  820.80  for  the  ticket 
when  be  purchased  it  from  the  Central 
Railway  Company  at  Dallas.  His  wife 
went  to  the  ticket-office  with  bim,  and 
she  there  signed  the  ticket.  "I  met  her  at 
the  depot  at  Dallas  on  her  return.  She 
was  looking  pale,  and  bad  been  crying. 
I  asked  ber  what  was  the  matter.  She 
said:  'I  have  got  no  more  watch.  The 
ticket  was  not  good.  The  ticket  agent 
would  not  sign  it.*  I  sent  the  820.46  to 
get  tbe  watch  and  chain.  After  my  wife 
retorned  she  was  sick  in  bed  for  some  time 
after  she  came  back.  She  was  confined  to 
her  room  and  in  bed  in  the  day-time." 
That  he  felt  ashamed  and  bad  over  it. 
"She  told  me  the  way  she  had  been  treated 
by  the  condnctor  between  Parsons  and 
Denison,  and  said  It  made  her  feel  bad 
and  ashamed.  Did  not  send  for  any  phy- 
sician tn  see  my  wife.  She  was  not  very 
sick,  but  she  felt  bad  over  tbe  way  she 
had  been  treated. "  C.  C.  Odem,  witness 
for  defendant,  testified  that  he  was  ticket 
agent  at  Dallas,  and  sold  the  ticket  to 
Mrs  Martino,  and  that  he  had  authority 
to  sell  It,  and  that  it  was  sold  for  one  fare 
for  the  round  trip.  The  regular  fare  to 
St.  Louis  from  Dallas  is  820.20.  Witness 
Waggoner,  tbe  couductor  between  Par- 
sons and  Denison,  contradicts  the  evi- 
dence of  Mrs.  Martino  as  to  what  occurred 
between  them  on  the  train,  and  denies 
any  ill  treatment  of  her.  He  further  testi- 
fies tbat  be  requested  ber  to  write  ber 
name,  so  that  he  could  identify  her  sigrna- 
tnre  with  that  on  the  ticket,  but  she  re- 
fused to  do  so.  And  he  farther  states 
tbat  if  she  had  done  so  be  would  have 
permitted  ber  to  ride  on  the  ticket,  and  It 
was  upon  her  refusal  that  he  demanded 
fare.  Tbe  conductor  alsu  testified  that 
Mrs.  Martino,  at  tlie  time  he  examined  the 
ticket,  told  bim  that  she  tried  to  get  it 
signed  at  St.  Louis,  and  could  not  do  so. 
Mrs.  Martino  denies  that  any  request 
WHS  made  for  her  signature,  or  that  she 
be  Identified;  but  she  told  him  her  name, 
and  that  she  had  letters  in  her  satchel 
from  her  husband,  and  that  she  could 
identify  herself,  and  that  her  name  was 
on  her  trunk. 

Alexander  A  Clark,  for  appellant.  A.  S. 
Lathrop  and  8.  H.  Raasell,  for  appellee.    - 

FisHEB,  J.,  {after  atatlofr  tbe  Acts.) 
Appellant's  first  assignment  of  error 
relates  to  the  action  of  the  court  in  over- 
ruling defendant's  first  special  exception, 
because  Mrs.  Martino  was  not  entitled  to 
return  transportation  from  St.  Louie  to 
Dallas  upon  said  ticket,  for  the  reason 
tbat  the  same  bad  not  been  signed  and 
stamped  at  St.  Louis,  as  required  by  tbe 
contract ;  and  that  she  was  a  trespasser 
upon  defendant's  train;  and  the  acts  of 
said  agent  at  St.  Louis  are  Irrelevant  and 
inadmissible.  Tbat  plaintiff's  cause  of 
action.  If  any,  is  dependent  upon  the  con- 
duct of  the  condnctor.  Appellant'saecond 
assignment  of  error  questions  tbe  follow- 
ing charge  given  by  the  court:  "If  the 
evidence  before  you  In  this  case  satisflee 
your  minds  tbat  Mrs.  Martino,  on  or  be- 
fore October  29, 18S6,  went  to  the  autbor- 
ised  agent  of  the  defendant  at  St.  Louis, 
Missouri,  and  was  read/  to  identify  her- 
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self  aa  the  original  purchaser,  and  a^ked 
and  reqaested  said  agent  to  sign  and  to 
Btamp  the  ticket,  and  tbifi  request  was  by 
said  agent  refused;  and  you  further  find 
that  as  a  result  of  said  refusal  to  sign 
and  stamp  the  ticket  that  the  conductor 
in  charge  of  defendant's  train  refused  to 
recogniie  and  receive  said  ticket,  and 
threatened  to  put  her  oO  the  train,  and 
demanJed  security  tor  her  fare  over  de- 
fendant's line  of  road  ;  and  It  the  evidence 
further  satlsfles  your  minds  that,  while 
plalntllfs  wife  was  such  passenger  on  her 
return  trip,  the  conductor  Id  charge  ot 
defendant's  train  acted  In  a  barsb,  ungen- 
tlemanly,  and  oppressive  manner  towards 
ber,  by  reason  ot  the  fact  that  the  ticket 
wan  not  signed  and  stamped, — then  the 
plaintiff  would  be  entitled  to  recover  the 
actual  damages  occasioned  thereby." 
The  objections  urged  to  this  charge  are 
that  it  assumes  that  a  trespasser  on 
defendant's  train  was  a  passenger;  and 
because  the  charge  makes  the  defendant 
liable  to  plaintiff  tor  said  injuries  and 
Insults,  if  any.  inflicted  in  transportation 
by  said  conductor,  because  of  defendant's 
agent's  failure  to  countersign  said  ticket 
at  Kt.  Louis,  when  the  pleading  and  the 
facts  show  that  the  failure  of  said  agent 
at  St.  Louis  Is  irrelevant,  and  too  remote 
and  indirect  to  base  said  recovery  upon  iu 
whole  or  In  part.  As  these  assignments 
practically  raise  the  same  question,  we 
will  consider  them  Jointly.  The  conduct  ot 
the  agent  at  St.  Louis  was  an  Important 
tact  to  be  alleged  and  proven  in  order  to 
show  the  right  of  Mrs.  Martliio  as  a  pas* 
aenger  on  appellant's  train,  and  to  nega- 
tive the  Idea  that  she  was  a  trespasser. 
Tho  averments  ot  the  petition  show  that 
she  at  St.  Louis  did  nil  that  could  rea- 
sonably be  expected  ot  her  in  complying 
with  her  contract.  She  tendered  the  ticket 
to  the  agent  at  St.  Louis  with  the  request 
that  he  sign  and  stamp  it.  Thisberelutied 
to  do,  giving  as  a  reason  that  the  ticket 
was  not  good.  The  averments  of  the 
petition  show  that  the  ticket  was  good, 
and  all  that  It  needed  was  his  signature 
and  stamp.  The  tender  and  offer  of  per- 
torraauce  of  the  contract  by  Mrs.  Martino, 
and  the  refusal  of  the  agent  to  observe  it, 
did  not  relieve  the  appellant  of  Its  duty 
to  transport  her  to  Dallas.  It  was  the 
duty  of  the  agent,  as  shown  by  the  terms 
of  the  contract,  to  sign  and  stamp  it 
when  presented  by  Mrs.  Martino  for  sucta 
purpose.  Her  right  to  be  carried  as 
a  pa.s8enger  on  appellant's  train  was  not 
lost  by  reason  of  the  arbitrary  refusal  of 
the  agent  to  perform  and  observe  a  stip- 
ulation of  the  contract  that  his  principals 
bad  entered  into.  The  right  of  passage 
springs  from  the  contract  made  with  the 
carrier.  The  ticket  Is  the  evidence  of  this 
right,  but  what  Is  contained  therein  or 
omitted  therefrom  is  not  in  all  cases  to 
be  considered  as  eonclnslve  of  the  rights 
ot  the  passenger  travellngupon  the  ticket; 
tor  the  agent  In  Issuing  the  ticket,  or  some 
agent  through  whose  hands  It  must  pass, 
by  reafon  of  negligence  or  willful  fallare 
to  perform  his  duty,  may  fall  or  refuse  to 
do  something  required  by  the  contract  ot 
carriage  that  should  have  been  done  In 
order  to  make  the    ticket    embody  the 


conditions  and  terms  ot  the  contract  aa 
actually  agreed  to.  The  passenger  who 
compiles  with  his  contract  does  not  lose 
bis  right  to  transportation  because  ot  the 
error  or  mistake  of  the  agent  In  falling  or 
refusing  to  do  that  which  Is  necessary 
to  show  the  passenger's  right.  Under 
such  circumstances  It  is  not  IncnmbeHt  on 
the  passenger  to  pay  an  additional  tare. 
He  can  rely  solely  on  the  contract  made 
with  the  carriers.  Pennsylvania  Co.  v. 
Bray,  26  N.  E.  Rep.  48»,  125  lad.  229;  Bail- 
way  Co.  V.  Mackle.  (Tex.  Sup.)  9  S.  W. 
Rep.  451;  Wlgbtman  v.  Railway  Co., 
(Wis.)  40  N.  W.  Rep.  691;  Head  v.  Rail- 
way Co.,  (Ua.)  7  S.  E.  Rep.  217;  Railway 
Co.  V.  Bambrey,  (Pa.  Sup.)  16  Atl.Rep.  67. 

We  do  not  think  there  was  error  In  over- 
ruling the  demurrer,  or  that  the  court 
erred  in  giving  the  charge.  The  charge 
presents  the  entire  case  to  the  Jury  grow- 
ing oat  ot  the  tacts  that  show  the  wrong- 
ful acts  ot  the  agent  iit  St.  Louis  iu  refus- 
ing to  sign  and  stamp  the  ticket,  and  the 
wrongful  acts  of  the  conductors  In  their 
conduct  towards  Mrs.  Martino.  It  leaves 
them  to  flx  the  cause  and  effect  ot  all  those 
acts  from  the  beginning  to  the  end  of  the 
conduct  of  the  parties  at  St.  Louis  to 
Denison.  We  think  It  was  proper  that  all 
of  these  facts  should  be  considered  by  the 
Jury.  The  conduct  ot  the  agent  at  St. 
Louis  is  admissible  lor  the  purpose  of 
showing  the  effect  It  producetl,  and,  fur- 
ther, to  negative  tne  fact  that  Mrs.  Mar- 
tino was  a  trespasser,  and  to  show  her 
right  on  the  train.  The  case  of  Mosher  v. 
Railway  Co.,  23  Fed.  Rep.  82B,  relied  on 
by  appellant,  is  unlike  this  case.  There 
the  purchaser  of  the  round-trip  ticket, 
that  was  required  to  be  stamped  and 
signed  by  the  agent,  did  not  present  it 
to  the  agent,  and  consequently  he  did 
not  refuse  to  sign  or  stamp  it.  "rhere  was 
no  refusal  by  the  agent  to  do  what  was 
agreed  should  be  done,  that  amounted  to 
a  violation  of  the  contract.  The  agent 
was  not  present  at  the  ticket-office  when 
the  holder  ot  the  ticket  desired  that  it 
should  be  signed  and  stamped.  Without 
sedng  the  agent,  he  boarded  the  train, 
with  the  ticket  unstamped  and  unsigned. 
Tt  was  refused  by  the  conductor.  In  the 
case  before  us  there  is  a  violation  of  the 
contract,— a  refusal  ot  the  carrier  to  sign 
and  stamp  the  ticket,  as  It  had  agreed 
to  do. 

It  Is  contended  that  the  court  erred  In 
overrullpg  the  demurrer  presented  by  ap- 
pellant to  the  effect  that  appellee  could 
not  recover  for  the  pain  and  mental  an- 
guish suffered  by  him,  and  also  that  the 
court  erred  In  refusing  to  give  a  charge 
asked  by  appellant  to  that  effect.  It  In 
decided  in  the  case  of  Telegraph  Co.  v. 
Cooper,  71  Tex.  507,  9  S.  W.  Rep.  598,  that 
pain  and  mental  anguish  suffered  by  the 
husband  on  account  ot  injuries  Inflicted 
upon  the  wife  cannot  be  considered  as  an 
element  ot  damages  in  a  suit  to  recover 
damages  flowing  from  such  injuries  sus- 
tained by  the  wife.  While  It  may  have 
been  error  In  the  abstract  to  have  over- 
ruled the  demurrer  and  to  have  refused 
the  charge,  we  do  not  believe  it  was  such 
error  as  would  require  a  reversal  of  this 
case.    The  court  In  its  charge  pointedly 
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instrncted  the]ary  that  as  an  element  ot 
-damajtes  they  could  only  consider  the 
mental  angnlnh  and  sense  of  nhauie,  It 
any,  suffered  by  Mrs.  Martino  by  reason 
of  the  treatment  ol  the  cond actors,  etc. 
The  effect  ot  this  charge  was  to  eliminate 
from  the  mind  ot  the  Jury  the  considera- 
tion of  any  question  as  to  mental  anguish 
and  Hufferlng  by  the  husband.  The  effect 
ot  the  cbarg^e  was  to  purge  the  record  ot 
any  issue  ot  mental  suffering  experienced 
by  the  husband  as  presented  either  by  the 
pleadings  or  evidence.  In  tact,  giving 
consideration  to  all  the  allegations  of  the 
petition,  it  Is  doubtful  if  any  claim  for  the 
mental  suflering  ot  the  husband  Is  pre- 
sented. The  evident  purpose  was  to  make 
the  elzknesH,  pain,  and  anguish  experi- 
enced by  the  wife  the  sole  basis  ot  the  ac- 
tion tor  damages.  It  Is  not  seriously  con- 
tended that  the  evidence  presents  a  state 
ot  facts  that  shows  that  the  husband 
relied  npon  his  mental  distress  as  an  ele- 
ment of  damages,  or  that  he  sought  re- 
covery tor  such  reason;  but.  opon  the 
contrary,  the  oniy  logical  c<inclasioa  that 
can  b3  drawn  from  the  evidence  Is  that  it 
was  the  angaish  and  sntfering  by  the  wife 
that  the  lury  considered,  or  could  con- 
sider, in  reaching  a  verdict. 

It  Is  contended  that  the  verdict  ol  the 
Jury  is  excessive,  and  that  it  Is  not  sup- 
ported by  the  evidence.  We  think  the  evi- 
dence sufficient  to  support  the  judgment, 
and  we  do  not  believe  the  verdict  excess- 
ive. It  the  evidence  Introduced  in  behalt 
ot  the  plalntllt  is  true,  (which  the  jury  evi- 
dently so  considered,  and  we  see  no  rea- 
son to  donbt  the  correctness  of  their  con- 
clusion,') It  presents  a  case  ot  gross  insults 
and  Indignities  inflicted  upon  her  by  a  bru- 
tal conductor  in  the  employment  ot  ap- 
pellant when  engaged  In  the  performance 
ot  service  withlu  the  line  of  his  dnty.  At 
the  hour  of  midnight,  among  strangers, 
she  was  assaulted  by  the  conductor  strik- 
ing her  in  the  presence  ot  others,  threaten- 
ing to  then  remove  her  from  the  train 
with  her  child  it  she  did  not  surrender  to 
him  her  watch  and  chain.  This  after  she 
had  exhibited  her  ticket,  and  explained  to 
him  why  It  was  not  signed  and  stamped 
by  the  St.  Louts  agent,  and  after  she  had 
ottered  to  Identify  herself, and  after  he  had 
received  from  tbeother  conductor  the  bag- 
gage-check which  she  had  delivered  as  col- 
lateral to  secure  the  payment  ot  her  fare 
to  Dallas.  Under  such  circumstances,  she, 
In  order  to  prevent  her  removal  from  the 
train,  being  without  money,  surrendered 
to  the  condnctor  her  watch  and  chain. 
The  physical  and  mental  pain  sulfered  by 
a  lady  who  has  experienced  the  outrages 
and  insults  shown  to  have  occurred  in 
this  case  cannot  be  measured  by  any 
standard  ot  valne  that  would  limit  the 
Jury  In  awarding  her  such  amount  as 
they  In  their  discretion  may  see  proper. 
There  is  no  rule  In  a  case  ot  this  kind  that 
determines  when  the  amount  awarded  Is 
excessive.  As  said  in  the  case  ot  Railway 
Go.  r.  Gilbert,  64  Tex.  541 :  "It  Is  difficult 
to  compute  in  figures  what  sum  will  re- 
pay the  plaintiff  for  the  gross  Insults  and 
physical  and  mental  pain  to  which  she 
has  been  subjected  by  the  miscondnet  and 
.rudeness  of  the  employ  esot  a  railroad  com- 


pany, as  detailed  by  the  witnessea  In  this 
case.  The  valne  ot  the  time  lost  by  her 
might  be  estimated,  but  the  damages  for 
her  pain  ot  body  and  mortification  ol 
mind  must  be  left  largely  to  the  discre-  I 
tlon  ot  the]ury.  When  they  have  not  ap-  { 
parently  abused  this  discretion,  and  no 
outside  Influences  have  been  used  to  excite 
their  passions  or  prejudices,  the  resnit  ot 
that  discretion  must  control  the  Judgment 
ot  this  court  on  appeal."  We  cnndade  the 
case  should  be  afllrmed,  and  so  report  it. 

Feb  CrniAM.    AfBrmed,  aa  per  opinloa        \ 
of  commission  ot  appeals. 


If  AB8&I.IB  V.  PaTTOIT. 

(Su/preme  Court  mf  Texas.    Feb.  SS,  189t,) 

IRBTXUOTIOKS— HABMLBBS  EbBOB — ^VbBDICT. 

1.  In  ui  aotion  on  a  contf  act,  where  the  Iwas 
waa  whether  defendaDt  had  properly  aocoantad 
for  the  receipts  of  an  opera-house  owned  by  him, 
under  the  contract  with  an  opera  company  play- 
ins  in  the  opera-hoase,  an  instruction  that  plaio- 
tifl  had  the  right  to  collect  the  receipts,  and 
that,  it  being  shown  that  defendant  ooUectad 
them,  the  harden  was  on  defendant  to  show  Uiat 
he  collected  them  with  plaintiff's  oonaent.  If  er- 
roneous, wan  harmless. 

3.  Where  the  ooort  chanced  the  Jury  on  eadi 
of  the  three  counts  of  the  petition  and  aa  to  oec- 
tain  notes  of  plaintiff  set  up  by  defendant,  and 
admitted  by  plaintiff,  and  tne  jury  in  their  ver- 
dict did  not  take  the  notes  into  eooaideratlon, 
the  verdict  must  be  aet  aside. 

Commissioners'  decision.  Section  A. 
Appeal  from  district  court,  Dallas  county. 

Action  by  J.  0.  Patton  Against  T.  L. 
Marsalls  to  recover  an  alleged  indebted- 
ness. Judgment  tor  plaintiff.  Defendant 
appeals.    Keversed. 

Defendant,  the  owner  ot  an  opera-bonse, 
contracted  to  furnish  plaintiff  the  opera- 
house,  together  with  the  lights,  service, 
etc.  Plaintiff  engaged  the  McCoIlin  Opera 
Company  lor  tour  weeks,  under  a  written 
contract,  the  performance  ot  which  by 
plaintiff  was  guarantied  by  defendant. 
At  the  expiration  ut  this  term  plaintiil 
made  another  contract  with  the  opera 
company  for  several  weeks  more.  The 
performance  of  this  contract  by  plaintiff 
was  guarantied  by  another  person.  After  i 
a  tew  weeks  the  second  contract  was  re- 
scinded by  the  parties  thereto,  and  tlie 
company  played  several  weeks  under  bd 
arrangenieut  with  defendant.  Plaintiff 
claimed  that  by  his  contract  with  defend- 
ant (a  verbal  one)  be  was  entitled  to  the 
net  receipts  ot  the  opera  company  ander 
both  contracts,  after  paying  the  weekly 
guaranty  to  the  opera  company.  Defend- 
ant claimed  that  all  the  expenses  ot  run- 
ning the  opera,  in  addition  to  the  guaran- 
ty, were  first  to  l>e  paid  outof  tbe  recelptB. 
which  were  to  be  handled  by  bim.and  any 
surplus  was  then  to  be  paid  by  him  to 
plaintiff. 

Lenke,  Sbepaid  <ft  Miller,  for  appellant. 
Kenrbj  A  McCoy,  for  appellee. 

CoLLARD,  J.  Tbe  first  assignment  of  er- 
ror is  as  follows:  "The  conrt  erred  in  tbe 
charge  to  the  Jui7,  as  follows:  'With  re- 
spect to  the  con  tract  between  plaintiff  and 
tbe  McCollin  Opera  Company,  referred  to 
herein,  yon  are  further  told  that  the  legal 
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cunatructlon  of  this  contract  would  give 
plalntm  the  right  to  collect  Itll  gate  re- 
ceipts uuder  it,  and,  proof  being  shown 
by  both  partieB  that  defendant  collected 
the  jrate  reoeipta,  the  burden  in  on  the  de- 
fendant to  show  that  he  collected  the 
same  vrlth  the  consent  and  approval  of 
the  plalntitr,'  because  it  misled  the  ] nry ,  and 
virtually  charged  them  that  delendant 
was  bound  by  the  contract  between  plain* 
tiff  and  the  McCollin  Opera  Company, 
when.  In  troth  and  in  fact,  the  reconven- 
tion of  the  defendant  was  based  upon  a 
contract  made  between  him  and  plaintiff." 
We  do  not  see  how  this  charge,  ir  It  Is  con- 
ceded to  be  incorrnct,  can  affect  any  con- 
tested issue  In  the  case.  The  real  question 
In  the  case  was,  did  the  defendant  nialte 
proper  application  of  the  receipts?  Did  be 
pay  expenses  and  debts  with  them  under 
the  contract  with  plaintiff?  Has  he  prop- 
erly accounted  to  plaintiff  for  them?  Itls 
admitted  that  he  received  all  the  gate 
money.  The  charge  asserts  this,  and  It  Is 
not  objected  that  there  was  error  in  so 
doing.  The  vital  Issue  was,  for  what 
amount  of  these  receipts  was  he  liable  un- 
der the  agreement  and  the  facts?  The 
rights  of  the  parties,  so  far  as  we  can  see, 
did  not  depend  upon  whether  defendant 
bad  plaintiff's  consent  to  take  the  gate 
money  or  not.  The  charge  was  wholly 
Immaterial  and  harmless.  The  court.  In 
the  beginning.  Instructed  the  jury  that 
the  burden  of  proof  was  upon  the  plaintiff 
to  establish  his  cause  as  alleged,  and  upon 
defendant  to  show  his  right  to  recover 
over  against  plaintifl.  The  issues  were 
submitted  on  both  sides,  and  a  verdict 
awarded  to  platntlH  for  9386.28. 

Appellant  complains  of  the  verdict  be- 
cause it  Is  not  responsive  to  the  issues, 
and  Is  contrary  to  the  law  as  charged  by 
the  court,  because  the  court  expressly 
charged  tli«!m  to  And  with  respect  to  tli« 
three  counts  in  plaintiff's  petition, and  the 
notes  set  up  In  reconvention  bydefendant, 
and  to  deduct  theanionnt  due  on  the  same 
from  the  general  finding.  The  verdict  Is 
as  follows:  "  We,  the  ]ury  in  the  case  be- 
fore as,  to- wit,  J.  C.  Patton  vs.  T.  L.  Mar- 
sails,  find  on  the  first  count  that,  for  serv- 
ices rendered  the  defendant  tiy  plaintiff, 
defendant  is  indebted  to  said  plaintiff  in 
the  snm  of  $886.28,  Including  interest.  On 
the  second  count  we  find  plaintiff  due  de- 
fendant 9600.00,  including  interest.  On 
the  third  count  we  find  defendant  due 
plalntitr  $900.00.  inclndlng  interest;  leav- 
ing balance  due  plaintKf,  $886.28."  The 
:onrt  snbmltterl  instructions  on  each  of 
the  three  counts  in  the  petition,  and  the 
defenses  thereto,  as  well  as  upon  the  af- 
firmative relief  asked  by  defendant,  and 
then  as  follows:  "The  plaintiff's  notes  set 
out  by.detendant  In  his  plea  being  admit- 
ted by  the  plain  tiff  In  his  evidence,  a  re* 
CO  very  for  the  amount  of  the  same,  ac- 
cording to  their  face,  should  be  hnd  by 
the  defendant.  It  is  for  you  to  say,  under 
this  charge,  from  the  evidence  before  you, 
what  amount,  if  any,  Is  due  the  plaintKf. 
Let  yotir  verdict  show  each  of  these  sep- 
arately. Then,  by  deducting  one  from  the 
other,  let  yoor  verdict  show  In  whose 
favor  the  difference  preponderates.  The 
notes  referred  to  in  tbeiourt's  charge  were 


one  of  May  23, 1889,  for  $45,  and  one  July 
1,1889;  the  latter  executed  to  the  Dallas 
Land  &  Loan  Company.  We  are  inclined 
to  think  that  neither  of  these  notes  was 
considered  by  the  Jury  In  making  up  their 
verdict.  It  would  seem  from  its  terms 
that  It  only  embraced  the  three  counts  In 
the  petition,  the  defenses  thereto,  and  the 
afllrmatlve  matter  set  up  by  defendant  on 
his  version  of  the  contract.  At  least,  we 
cannot  be  positive  that  the  amount  due  on 
the  notes  was  deducted  from  the  amount 
found  to  be  due  plaintiff.  The  verdict 
was  not  responsive  to  the  issues  submitted, 
and  cannot  stand.  We  do  not  mean  to 
say  that  the  court's  direction  to  the  Jury 
to  find  the  araoont  due  on  the  notes,  both 
notes.  In  favor  of  defendant,  Is  correct. 
DefenseH  were  made  to  the  note  for  $46  by 
plaintifl  in  IiIh  replication  and  testimony. 
The  question  has  not  been  discussed  by 
counsel,  nor  was  it  submitted  to  the  Jury. 
It  is  still  open.  We  conclnde  that,  because 
the  verdict  was  not  responsive  and  cer- 
tain, defendant's  motion  for  a  new  trial 
on  that  ground  should  have  lieen  sus- 
tained, and  thnt  the  Judgment  should  bf 
reversed,  and  the  cause  remanded. 

Pbb  Cdbiau.    Reversed  and  remanded, 
as  per  opinion  of  commission  of  appeals. 


Pitts  v.  Sbbript. 

(Supreme  Count  of  Ifissouri,  Division  No.  i. 

Feb.  a,  1892.) 

DSUVCRT  or  DSBD — CONYSTAROS  TO  WlTS— EqUI- 
TABLS  TlTLB— BrfEOT  OF  DiVOBCB. 

1.  In  ejectment,  where  there  was  a  oonfliol 
In  the  testimony  as  to  whetber  there  had  been  a 
delirerr  of  a  deed  of  the  property  in  question  by 
plaintiff  to  bis  wife,  tbe  court  instructed  the 
Jury  that  "the  law  presumes  tnat  a  deed  duly  ex- 
ecuted and  acknowledged.  In  the  hands  of  the 
grantee,  has  been  delivered,  and  the  burden  of 
proving  a  non-delivery  devolves  upon  plaintiff,  and 
such  non-delivery  most  be  satisfactorily  estab- 
lished;" and  for  plaintifl  the  court  deolued  that 
"even  thongh  it  mt^  appear  from  tbe  evidence 
that  plaintiff  signed  and  acknowledged  tbe  deed 
in  question,  and  placed  tbe  same  in  a  trunk, 
whereby  it  fell  into  the  hands  of  his  wife,  this 
is  not  such  a  delivery  as  tbe  law  oontemplates, 
and  a  deed  so  acquired  is  not  •nffloient  to  con- 
VOT  title  to  such  premises"  to  the  wife,  "and  all 
subsequent  conveyances  made"  l>y  her  "convened 
njD  title. "  Held,  that  tbe  issue  was  submitted  on 
proper  instructinns. 

3.  A  deed  by  a  husband  directly  to  his  wife 
without  the  intervention  of  a  trustee,  and  deliv- 
ered to  her,  vents  an  equitable  title  to  tbe  land 
in  tbe  wife,  and,  if  she  subsequently  obtains  a 
divorce,  the  law  executes  the  use,  and  tranafen 
to  her  the  legal  title. 

Appeal  from  circuit  court.  Hickory  coun- 
ty;  W.  I.  Wallace,  Judge. 

Ejectment  by  James  M.  Pitts  against 
L.  0.  Sheriff.  Judgment  for  defendant. 
Plaintiff  appeals.    Affirmed. 

.4.  S.  Switb,  Wm.  O.  Mead,  and  J.  B. 
Cbildera,  for  appellant.  T.  Q.  Recbow  and 
J.  B.  Upton,  for  respondent. 

Oantt,  p.  J.  This  Is  an  action  of  eject- 
ment for  the  N.  W.  %  of  tbe  S.  W.  %  ol 
section  2,  and  N.  E.  )i  of  S.  E.  V  of  section 
S,  in  township  85,  range  22,  in  Hickory 
county.  Mo.  Ouster  is  laid  November  2, 
1887.  The  answer  is  a  general  denial 
Title  was  shown  In  plaintiff  up  to  Febra- 
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ary  14,  1879.  On  that  date  be  execnted 
uiid  acknowledt^ed  a  warranty  deed  to 
the  above  lands  to  bis  wUe,  Sarah  E. 
Pitta.  At  that  time  they  bad  one  cbild. 
a  daui^hter,  Tbeudocia  Pitts.  In  tbe 
habendum  clause  in  tbe  deed  only,  Tbeo- 
docla'a  name  appears  as  one  ol  the  gran- 
tees.    After    tbe  ezecatlon    of  the   deed, 

Elaintiff's  wife  obtained  a  divorce  from 
im,  and  afterwards  married  the  defend- 
ant. Sheriff.  Defendant  and  bis  wife  lived 
on  tbe  lands  some  five  years  before  plain- 
tiff brouKht  this  salt.  It  appeared  in  evi- 
dence that  plaintiff  left  bis  wife  and 
daoKhter  in  possession  when  be  deserted 
bis  wile.  Pli^ntltt  based  bis  right  to  re- 
cover tbe  possession  upon  two  proposi- 
tions. Tbe  Srat  was  that  he  never  de- 
livered tlie  deed  to  his  wife,  and  it  was 
therefore  inoperative;  and,  secondly, 
that,  if  the  court  found  the  deed  was  de- 
livered, it  was  void,  and  would  consti- 
tute no  defense  in  an  action  at  law,  where 
no  equities  were  pleaded.  A  jury  was 
waived.  The  coort  found  for  defendant. 
On  tbe  question  of  delivery,  there  was  a 
conflict  of  evidence.  The  deed  was  ad- 
mitted without  any  objection  to  its  execu- 
tion or  delivery,  or  its  lesal  effect,  but  it 
was  objected  that  it  was  incompetent  to 
show  outstanding  title  In  Theodocia. 
After  the  deed  was  in,  plaintiff  oflered  the 
evidence  of  himself  and  relatives  tending 
to  show  that  be  simply  executed  the  deed, 
and  left  it  in  bis  trunk,  without  deliver- 
ing it.  Defendant  offered  the  evidence  of 
tbe  wife  and  others  to  show  It  was  de- 
livered to  her. 

Tbe  uniform  practice  here  is  not  to  dis- 
turb the  finding  of  the  Jury  or  court  on  a 
question  of  fact,  in  an  action  at  law, 
where  the  Issue  bas  been  submitted  on 
proper  instructions.  On  this  issue  the 
court  declared  that  "the  law  presumes 
that  a  deed  duly  executed  and  acknowl- 
edged. In  the  bands  of  the  grantee,  has 
been  delivered,  and  the  burden  of  prov- 
ing a  non-dell  very  devolves  upon  plain- 
tiff, and  such  non  delivery  must  be  sat- 
isfactorily established;"  and  "that  loose 
declarations  alleged  to  have  been  made 
by  the  grantee  should  be  received  with 
great  caution."  For  the  plaintiff  tbe 
conrt  declared  "that  even  tbungh  it  may 
appear  from  the  evidence  that  the  plain- 
tiff signed  and  acknowledged  the  deed  In 
question,  and  placed  the  same  In  a  trunk, 
among  his  other  papers,  where  he  left  it, 
whereby  it  fell  into  the  bands  of  his  wife, 
this  is  not  such  a  delivery  as  tbe  law  con- 
templates, and  a  deed  so  acquired  Is  not 
BuBlcient  to  convey  title  to  such  premises 
to  the  said  Sarah  E.  Pitts,  and  all  subse- 
quent conveyances  made  by  the  said 
Sarah  E.  Pitts  and  ber  present  husband 
conveyed  no  title."  These  Instructions 
fairly  submitted  thetacts  In  dispute.  When 
a  deed  has  been  executed  and  acknowl- 
edged, tbe  possession  of  It  by  the  grantee 
is  presumptive  evidence  uf  its  delivery. 
Scott  V.Scott,  96  Mo.  300,8  S.  W.  Rep. 
161;  Oreen  V.  Yamall,  6  Mo.  826;  6Amer. 
&  Eng.  Enc.  Law,  447. 

2.  The  objection  that  Mrs.  Sheriff  was 
not  a  competent  witness  to  the  delivery 
to  her  is  not  made  a  ground  for  anew  trial, 
and  cannot  be  considered. 


8.  But  plaintiff  contends  that  altbongb 
the  conrt    found  that   he  delivered    the 
deed,  duly  executed,  to  his  wife.  It  will 
not  avail  defendant,  who  bought  the  land 
from  the  vendee  of  that  wife.    It  appears 
that,  after  Mm.  Pitta  was  divorced  from 
plaintiff,  she  was  married  to  defendant, 
and  she  and  defendant  Joined  in  a  deed 
to  this  land  to  one  Fox.    Fox  executed  a 
mortgage  for  a  portion  of  tbe  purchase 
money,  and,  having  made  default,  tbe  de- 
fendant. Sheriff,  bought  the  land  In  at  a 
•ale  under  the  mortgage.    The  deed  from 
plaintiff  to  his  wife  created  in  her  a  sepa- 
rate estate  in  equity  in  this  land.    Noth- 
ing is  better  settled  than  this.    Turner  v. 
Shaw,  96  Mo.  22,8  H.   W.  Rep.  887;  Mc- 
Millan  V.  Peacock,  67  Ala.  127;  Small  v. 
Field,  1U2  Mo.  104,   14    S.   W.   Rep.    815; 
Shepard  v.  Shepard,  7  Johns.  Ch.  67;  Do- 
ming V.  Williams,  26  Conn.  226.     When  tbe 
conveyance  is  from  the  husband  directly 
to  the  wife,  without  tbe  intervention  of  a 
trustee,  tbe  technical  words  necessary  to 
create  a  separate  estate  in  conveyances  to 
ber  from  persons  other  than  the  husband 
am  not  at  all  necemary.    Small  v.  Field, 
snpra.    The  effect  of  this  deed,  then,  was 
to  create  in  plalntiB's  wife  the  entire  ex- 
clusive interest  In  equity  In  this  land ;  and 
under  the  decialons  of  this  court  in  Turner 
V  Shaw  and  Small  v.  Field,  supra,  she 
had  the  right  to  convey  the  same  withoat 
her  husband's  consent   or  Joining    witb 
him  during  the  coverture.    Certainly,    it 
this  right  to  alien  existed  dnrlng  cover- 
ture, it  was  not  lessened   when  fur  the 
fault   of  ber  bushland  she  was  divorced 
from  him.    In  Roberts  v.  Moseley,  51  Mo. 
282,  this  conrt  said:  "  Where  a  trustee  to 
appointed  to  bold  the  estate  of  a  married 
woman  to  protect  it  from  the  husband, 
and  the  marriage  relation  comes  to  an 
end,  bis  estate  at  once  becomes  executed 
in  the  person  who  is  to  take  It,— the  wife. 
If  living,  or,  it  she  is  dead,  her  heirs  at 
law."    In  other  words,  when  the  condi- 
tions under  which  the  trnst  or  use  ceased, 
the  seisin  and  possession  were  transferred 
by  operation  uf  law  to  the  beneficiary.     If 
the  law  would  effect  the  transfer,  where  a 
third  party  was  trnatee,  when  the  mar- 
riage relation  ca<ne  to  an  end,  upon  wbat 
principle  would  it  hesitate  to  execute  tbe 
use  In  the  wife  when   the  conveyance   tvaa 
directly  to  her?    We  can  find  none.     Ac- 
cordingly we  bold  that  when  the  court 
fuund    tbe  deed    was  delivered    to    Mrs. 
Pitts,  and    that  she    was    subsequently 
divorced,  then  the  law  executed  the   ase 
in  her,  and  transferred  to  her  tbe  legal  as 
well  as  tbe  eqnitable  title.    2  Wasbb.  Real 
Prop.  (8d  Ed.)  p.  461,  S  46;  LIptrot    v. 
Holmes,  1  Ga.  881 :  Morgan  v.  Moore.   3 
Gray.  823;  Steacy  v.  Rice,  27  Pa.  St.    75; 
Bush's  Appeal,  38  Pn.  St.  85.    By  .opera- 
tion  of  our  statute  of  "Uses  and  Trusts, " 
section  8838,  the  wife,  when  she  became 
discovert,  was  seised  of  tbe  legal  as    well 
as  tbe  equitable  estate,  "to  all  IntRota, 
constructions,  and  purposes  in  la  w, "  as 
fully  as  it  tbe  husband,  tbe  plaintiff,    had 
made  a  formal  conveyance  to  ber  after 
the  divorce.    Tbe  mle  Is  well  settled,  both 
in  England  and    In  this  country,    that, 
when  an  estate  is  devised  to  trustees  for  a 
partlcnlar  purpose,  tbe  legal  estate  vests 
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in  them  as  Iodk  as  the  execution  of  the 
truHt  requireH  it,  and  nu  longer.  Steacy 
V.  Rice.  HT  Pa.  St.  75;  Robb  v.  Parlcer,  1 
Barn.  &  C.  300;  \iarlc  v.  Maik,  9  Watts, 
41U.  Here  tlie  huuband  was,  by  construc- 
tlun  of  law,  trostee  of  hlt>  wife,  slniply  l)e> 
cause  he  was  tierhuHband.  When  the  mar- 
riage ceaHed.  the  trust  ceasod,  and  the  use 
was  bxeouteci.  The  court  com  mi  I  ted  nu 
error,  and  toand  fur  the  right  party,  both 
at  law  and  In  e<inity.  The  judgmaut  is  af- 
firmed.   All  concur. 


Fairchild  ▼.  Crebwell. 

{Supreme  Court  of  Missouri,  Division  No.  i. 
March  2,  1893.) 

ArPBAI<— RSTEKSAL. 

Ib  ejectment,  wbere  proper  issaes  are 
formed  by  the  pleudiogs,  but  the  cause  is  tried 
aud  determined  on  issues  not  made  thereby,  and 
wbolly  inconsistent  ttierevvitti,  tlie  jadgment  frill 
be  revei-sed. 

Appeal  frum  circnit  court,  Caldwell 
county;  J.  M.  Davih,  Judore. 

EJcctuient  by  Eheiifzer  Fairuhlld  asalnst 
David  Tres well.  Plaintiff  had  Judgment, 
and  defendant  appeals.    Reversed. 

The  other  facts  fully  appear  in  thefol- 
lowinir  statement  liy  Oaxtt.  P.  J.: 

This  Is  an  actiun  of  eiectment  for  the  S. 
£.  X  o'  section  4.  township  55,  range  2(i. 
OuHter  laid  Januiiry  1,  1W2;  damaRes 
cluinie<l,  $1.<>00;  nonthly  rents,  $:<U.  The 
suit  was  commenced  February  2S,  ]SS7.  An- 
swer: **  Defendant,  for  tirst  amended  an- 
swer to  tlie  plaintiff's  petition  herein, 
denies  each  and  every  allcKutlun  therein. 
For  a  further  defense  defendant  ssys  that 
Mury  Fairchlld,  the  wife  of  the  plaintiff, 
In  theyear  ls.5(i  or  thereabouts  bi-came  the 
piirclia<«er  of  the  land  in  controversy  frohi 
one  Mitchell  Ciray,  who  was  the  patentee 
from  the  U.  S.  Kovernment.  That  said 
Mary  Fairchild,  at  the  time  of  the  pur- 
chase of  said  land,  and  for  a  number  of 
years  prior  thereto,  was  separated  From 
ber  bnsixind.  and  «iuinK  bnsiiiesK  iu  her 
own  name,  and  represented  lierself  as  an 
till  married  or  single  woman,  and  in  which 
way  she  purcliHHcd  naid  land,  and  soon 
thei*nfter.  in  l«a7,  sold  and  conveyed  said 
Itind  to  one  .lacob  Mo  A'der,  representing 
herself  as  a  woman  authorized  to  do  busi- 
ness In  her  own  name,  and  make  her  own 
conveyances,  and  that,  although  she  had 
been  married,  her  husband  bad  absolutely 
abandoned  her.  and  taken  up  his  perma- 
nent abode  in  <'alifornia.  Kelying  upon 
such  representations,  the  said  Jacob  Mow- 
derpnrchused  said  land  frumher.and  paid 
ber  therefor  the  sum  of  three  hundred  dol- 
lars. That  said  Mitctit-ll  (Jray  made  said 
Mary  Fairchild  a  deed  to  her  own  sole 
and  separate  use  to  said  land.  That  by 
proper  conveyances  from  said  Jacob  Mow- 
der  and  his  grantees  the  defendants  be- 
came the  owner  of  said  land,  without  any 
knowledge  of  or  concerning  said  Mary 
Fairchild  or  the  plaintiff,  or  that  they  had 
or  claimed  an.v  interest  or  title  to  the  said 
land;  the  defendant  paying  for  the  siiid 
land  the  sum  of  twelve  hundred  and  eighty 
dolliAi'8.  That  said  Jacob  Mowder  pur- 
chased said  land  from  said  Mr>r3'  Fairchild 
in  good  faith,  believing  from  her  conduct 
0»d  course  of  life  that  she  was  entitled  to 
v.l8s.w.no.l3— 68 


convey  as  an  unmarried  woman.  For  a 
further  defense  to  plaintiff's  petition  de- 
fendant says  that  on  or  about  tiie  year 
1856  the  plaintiff's  wife,  Mary  Fairchild, 
purchased  the  land  in  controversy  from 
one  Mitchell  Gray.  That  Aald  Mitchell 
Gray  was  the  owner  of  said  land  from  the 
United  States,  and  made  and  delivered  a 
deed  (or  same  to  .said  Mary  Fairchild. 
That  at  the  time  said  Mary  Fairchild  pur- 
chased said  land,  and  for  a  large  number 
of  years  prior  thereto,  the  plaintiff  wholly 
abandoned  the  said  Mary  Fairchild  as  her 
bnsband,  and  moved  away  to  the  state 
of  California,  where  he  was  permanently 
located,  with  no  lnt'>ntIoD  of  ever  return- 
ing to  his  said  wife  and  family.  That  he 
had  renounced  all  marital  rights  and  ob- 
ligations towards  said  Mary  Fairchild. 
That  said  plaintiff  has  resided  in  the  state 
of  ralifornia  from  that  time  on  up  to  the 
present  time,  and  still  resides  there.  That 
in  ISi>7  the  said  Mary  Fairchild  sold  and 
conveyed  in  her  own  name  the  land  in 
controversy  to  one  Jacob  Mowder,  repre- 
senting to  him  that  her  said  husband  had 
wholly  and  {lermanently  abandoned  ber. 
That  said  Jacob  Mowder.  relying  npon 
said  reiiresentations,  pun-baseil  said  land 
in  good  faith,  knowing  and  believing  that 
her  husband,  the  plalntijf,  had  wholly 
abandoned  her,  and  paid  the  sum  of  three 
hundred  dollars.  That  said  Mowder  was 
put  )n  possession  of  said  land  asthcuwner 
thereof,  and  by  pruper  and  legal  convey- 
ances frum  suld  Jacob  Mowder  and  his 
grantees  and  assigns  the  defendant  be- 
came and  is  theowner  In  fee-simple  <if  said 
laud.  That  from  1S.')7  to  the  present  time 
the  said  Jacob  Mowder  and  his  tsrantees 
have  been  in  actual,  open,  notorious,  ad- 
verse, and  continuous  possession  of  said 
land,  claiming  tiie  same.  Defendant,  hav- 
ing fully  answered,  asks  to  be  discharged, 
with  his  costs." 

Evidence:  PIniutlff,.  to  maintain  the 
Issues  on  his  part,  introduced  the  follow- 
ing evidenee:  Agreement  of  parties,  as 
follows:  "It  is  hereby  agreed  between  the 
parties  to  the  suit  that  the  defendant's 
paper  title  to  the  land  in  controversy,  as 
shown  by  the  -deed  records  of  Caldwell 
county.  Is  as  follows:  Deed  from  Mary 
Fairchild  to  Jacob  Mowder,  dateJ  May 
23, 1S57,  recorded  Jan.  (ith,  1H58;  warranty 
deed;  considt ration,  $:i()U.  Deed  from 
Jacob  Mowder  and  wife  to  Levi  Beck, 
dated  Jan.lfi,  185S,  recorded  Oct.  5)th.  IS.'iy; 
warrantydeed;  consideration, f 301).  Deed 
from  Levi  Beck  and  wife  to  Charles  W. 
Mowder,  dated  Aug.  10th.  ISGi),  recorded 
Nov.  10th,  l«li9;  consideration,  $1,200; 
warranty  deed.  Warranty  deed  from 
i'harles  W.  Mowder  and  wife  to  C.  C.  Mc- 
Willinms  and  Brutus  Cronk,  dated  Jan. 
24,  It 80.  recorded  Feb.  8,1880;  considera- 
tion. $1,140.  Warranty  deed  from  C.  0. 
McWIiliums  and  wife  and  Brutus  Crook 
and  wife  to  Timothy  Toomay,  dated  Oct. 
6.  1881,  recorded  June  14, 1882;  considera- 
tion, $1,200.  Deed  from  Timothy  Toomay 
and  wife  to  David  Cresweil.the  defendant, 
dated  June  13.  1S85,  recorded  Aug.  3,  1885; 
consideration.  $1,280.  It  is  further  agreed 
that  on  the  trial  of  said  cause  the  forego- 
ing admissions  may  be  submitted  to 
tbe  court  as    evidence  of    such  convey- 
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ances.  In  Ilea  of  the  orlK<nal  deeds  or 
copies  thereof."  Pluintlff  then  read  depo- 
Bitlun  of  Ebeiiexer  Falrchtld.  who  testified: 
"Nfy  nume  ia  Ebenexer  Faiichlld.  64  years 
Of  ase.  Reside  in  Sulmnu  Fall  township, 
Eldorado  county,  Calif.  I  am  plaintiff  in 
this  suit.  Was  married  in  March,  1S42,  to 
Mary  Davis,  a  daughter  of  Dennis  Da  via. 
We  Hrst  resided  at  her  father's  In  Pilce 
county.  Ills.  About  the  ttrst  of  April, 
1*43,  her  father  moved  to  Caldwell  county, 
Mo.,  and  we  went  with  him.  We  lived 
there  until  spring  of  1S47,  when  we  moved 
baclc  to  her  father's  place  in  Pike  county. 
Ills.,  and  stayed  until  spring  of  1850.  We 
came  back  to  <'aldwell  county,  Mo.,  in 
spring  of  1850,  and  I  then  left  my  wife  and 
child  at  her  father's,  and  1  came  to  Calif. 
My  object  in  coming  to  Calif,  was  on  ac- 
count of  gold  excitement,  and  for  the  pur- 
pose of  making  money  and  bettering  our 
condition.  The  arrangement  betwi-en  my 
wife  and  myself  was  that,  if  I  thought  It 
advisable  when  I  got  there,  I  was  to  send 
her  money  to  come,  and  she  was  to  come 
here.  I  corresponded  with  herabout  once 
a  month  up  to  1850.  In  1851  sent  her  5  or 
6  letters,  with  specImeDS  of  gold  In  them. 
In  1802  sent  her  8  letters  with  from  $1  to 
95  in  gold  coin  in  them,  and  a  check  for 
150.    In  1853  sent  her  a  check  for  $109.     In 

1856.  in  response  to  a  letter  received  from 
her,  I  sent  her  two  bills  of  exchange  for 
9^0  each.  [Here  are  introduced  the  let- 
ters and  records  of  said  bills  of  exf-hange, 
marked  "Plaintiff's  Exhibits  A,  B,and  (;," 
and  attached  and  made  a  part  of  deposi- 
tion.] This  money  was  sent  to  pay  her 
paH<jaKe  to  Calif.  There  were  three  chil- 
dren born  of  our  marriage, — one  hnm  la 
1846,  and  died  same  year,  named  Elizabeth 
Ann;  Johanna,  horn  April  10,  1S48;  and 
Willard  Edgar,  born  Dec.  22,  1850;  the 
first  and  third  born  In  Caldwell  county. 
Mo.,  and  second.  Pike  county.  Ills.  Last 
I  hear  from   my  wife  and   children  was  in 

1857.  I  think,  after  1857, 1  wrote  to  her 
folks  to  find  where  she  was,  and  they 
wrote  that  she  was  gOD'<,  and  they 
couldn't  learn  her  whereabouts.  During 
the  war  of  Rebellion  I  wrote,  but  could 
get  no  reply.  In  1S6G.  I  think,  her  father 
wrote  to  me,  to  know  If  sliR  had  come  to 
Calif.  Said  she  bad  left,  leaving  her  prop- 
erty there.  I  have  frequently  made  in- 
quiry for  her  and  the  children,  but  could 
learn  nothing.  In  1885  I  advertised  for 
them  in  St.  Louis  papers  and  Kansas  City, 
Mo.,  papers,  and  in  some  Texas  papers, 
and  have  written  various  letters  to  vari- 
ous persons,  but  could  obtain  no  trace  of 
tiiem.  I  was  never  divorced  from  her, 
and  have  never  married  atruin.  Cross- 
examination:  Have  resided  herein  Sal- 
mon Falls  township  since  1862.  Lived 
with  my  wife  until  May  3, 18.50;  part  time 
In  Ills.,  and  balance  in  Caldwell  county. 
Mo.  In  1850  it  was  agreed  between  me 
and  my  wife  that  I  was  to  nome  to  Calif., 
to  search  for  gold,  and  if  I  found  things 
satisfactory  I  was  to  send  for  her,  and 
she  was  to  come.  Kever  was  away  from 
my  wife  any  length  of  time  until  I  came 
here.  I  don't  know  where  she  is  now.  In 
1881  and  1882  I  was  here,  where  I  now  re- 
side. In  December,  188!),  I  was  thrown 
'rum  a  wagon,  and  had  my  thigh  broken. 


Was  taken  to  county  hospital  of  Sacra- 
mento county,  Calif.  Remained  there 
9.1  days.  Was  then  brought  back  to  my 
home,  and  remained  there  until  July,  1884. 
wheal  went  east  as  fur  as  Black  Oak. 
Caldwell  county,  Mo.  Remained  east 
about  3  months.  Left  Kansas  City,  Mo., 
for  California,  Oct.  '20, 1884.  Was  on  the 
roud  about  a  week,  and  t>een  here  ever 
since.  Last  saw  my  wife  in  1850,  at  her 
father's.  In  Caldwell  county.  Mo.  She 
came  to  the  wagon,  and  bade  me  good- 
bye, as  I  was  starting  for  California. 
Can't  tell  whether  she  is  still  llvlngor  not. 
There  were  3  children  born  of  our  mar- 
riage. Last  child  born  in  December.  1850, 
and  1  left  for  California  in  May,  1850.  I 
never  accused  my  wife  of  being  too  inti- 
mate with  other  men.  My  wife  never 
bore  a  bad  reputation  for  chastity,  to  my 
knowledge.  Never  saw  the  last  chiUl. 
Saw  the  other  one  In  May,  18.50,  last  time. 
I  did  not  take  my  child  into  my  own  cus- 
tody because  at  iti  age  I  thought  it  better 
oti  in  charge  of  Its  mother.  I  never 
charged  to  my  wife  that  other  men  were 
the  father  of  my  child  or  children."  J  R. 
Lane  testifled :  "I  live  in  Caldwell  county. 
Have  known  the  land  since  I  was  a  boy. 
I  knew  Mrs.  Fairchlld.  She  was  living 
with  her  father.  Slie  was  there  a  year  or 
so.  She  pretended  to  own  the  land.  I 
saw  her  children  there.  Never  saw  Fair- 
child  till  he  returned  hern  5  or  6  years  ago. 
My  recollection  Is  she  went  on  the  land 
about  1856.  Think  she  left  it  in  1866.  . 
Don't  know  where  she  weat.  I  flrst  knew 
bor  lu  1850.  My  understanding  was  that 
Fairchlld  was  gone  to  California.  Never 
heard  any  thing  against  her  until  heleft  her. 
Hhe  went  back  to  III.,  and  then  came  back 
and  went  into  an  old  house  belonging  to 
her  brother.  I  hav'e  heard  she  was  com- 
mon property.  More  than  likely  1  talked 
to  Gray  about  her.  I  heard  slie  had  sold 
the  land.  I  can't  say  whether  the  land  is 
all  in  cultivation  or  not.  Its  rental  value 
is  from  $2  to  f  2.50  per  acre.  A  good  deal 
of  it  can't  be  cultivated.  Think  it  is 
rough."  Jacob  Phillips  testlHed:  "I 
know  the  land.  I  knew  It  for  the  last  five 
years.  It  is  rough  land.  Can't  say  how 
much  in  cultivation.  The  cultivated  Is 
worth  92  per  acre.  It  would  take  a  year 
or  two  to  get  It  in  shape.  Can't  tell  what 
it  has  been  worth  for  last  five  years. 
I  think  about  9:^0  per  year, — 5<)centa  per 
acre.  The  rental  value  now  is  92  per  acre. 
It  Is  rough  land.  A  good  deal  cannot  be 
cultivated. "    Plaintiff  then  rested. 

Defendant  then  ofTered  a  demurrer  to 
plaintiff's  evidence,  which  the  court  over- 
ruled, and  to  which  ruling  of  the  court 
the  defendant  then  and  there  excepted. 
Defendant  then  offered  evidence  that  plain- 
tiff, in  1850,  abandoned  his  wife,  and  W'ent 
to  California,  and  never  returned  to  tliis 
state  until  about  1887.  Jacob  Muwder 
bought  th<)  land  of  Mrs.  Fairchlld  with  the 
understanding  that  her  husband  had  a  ban- 
doned  her.  The  land  was  very  rouKli. 
Mowder,  and  those  who  bought  under 
him,  continuously  exercised  ownership 
over  the  land,  paid  the  taxes,  and  It  was 
known  as  the  "Beck  and  Mowder  Land' 
from  the  time  Mrs.  Fairchlld  sold  it.  At 
theOctoberterm,188!i.theconrt  rendered  a 
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Judement  tor  possesaion,  for  plalntllT,  bot 
found  thatdefendantshoald  be  reiinbarsed 
for  V300  paid  for  8aid  land  by  Jacob  Mow- 
der  to  Mary  Falrcbild,  with  Interest  from 
May  28,  1S57,  tbe  rate  of  tntprest  to  be 
fixed  herenfter;  ulao  all  taxes  and  value 
of  improvementH;  that  defendant  sbould 
be  charged  with  reotft  during  his  occupa- 
tion; and  appointed  Seth  Young  referee 
to  take  the  account  as  above  indicated; 
and  adjudged  "that  upon  tender  of  pay- 
ment by  plaintiff  to  defendant  of  the 
amount  ascertained  by  tbe  court  and  ac- 
counted due  him,  that  plaintiff  have  and 
recover  possession  of  said  land,  and  that 
execution  issue  accordingly."  At  Febru- 
ary term,  1890,  the  referee  reported  the 
value  of  improvements  made  by  defendant 
to  be  f9<l6;  taxes  paid,  f24R.47:  value  of 
rents,  f5S0.  Thereupon  tbe  court  rendered 
the  following  other  judgment:  "On  the 
l8t  day  ot  March,  188!),  [during  the  Febru- 
ary term  of  said  court,]  the  following 
Judgment  was  rendered  In  this  cause: 
'Now,  on  tills  day  came  tbe  parties  berein 
by  tbelr  attorneys,  and,  this  cause  coming 
on  for  liearing  on  the  report  ot  the  referee 
in  the  cause,  Seth  YounK,and  It  appearing 
from  Huvh  report  and  the  evidence  offered 
that  the  value  of  the  improvenieuts  placed 
on  tiie  land  In  suit  by  the  defendant,  in- 
cluding the  taxes  paid  on  the  land  by  the 
deFendant.  and  the  fdOO  and  Interest  paid 
for  said  land  by  Jacob  Mowder  to  Mary 
Kairchild  on  tbe  23d  day  of  May.  1857, 
amount  to  the  enui  of  91,457.47,  after  de- 
ducting therefrom  the  value  of  tbe  rents 
and  profits  of  Haid  land;  and  It  further 
appearing  to  the  court  that  the  land  In 
Huit  without  the  iniprovenienls  placed 
thereon  by  tlie  defendant  is  worth  $1,00U; 
that  the  value  of  the  improvements  of 
Raid  land,  to-wit,  the  south-east  quarter 
uf  section  No.  four,  township  No.  fifty-five, 
range  twenty-six,  exceed  the  value  of  said 
land  aside  from  the  improvementH:  It  is 
therefore  ordered  und  directed  by  the 
court  that  tbe  defendant,  on  or  before  the 
first  day  ot  the  next  term  of  this  court, 
pay  to  tbe  plaintiff  the  ascertained  value 
of  Hald  land,  to-wIt,  the  sum  of  $l,UOO,  and 
defendant  shall  take  the  land:  and  that, 
if  def>'odant  fails  to  pay  to  plaintiff  said 
fl.OOO  as  berein  directed,  that  plaintiff 
shall  take  and  recover  possesxion  of  said 
land,  discharged  from  all  claim  ot  the  de- 
tendant,  and  that  plaintiff  recover  his 
costs,  and  that  execution  issue  according- 
ly.'" In  due  season,  the  defendant  flied 
his  motions  for  new  trial  and  in  arrest, 
upon  the  ground,  mainly,  that  the  judg- 
ment was  against  the  law,  not  responsive 
to  the  pleadings,  was  inconsistent  there- 
with, and  was  against  the  evidence,  and 
unauthorized  by  the  law.  No  instructions 
were  asked  or  refused.  No  exceptions  to 
evidence  saved. 

0.  J.  Chapwun,  for  appellant.  Mansur 
A  AtcLaughllD,  for  respondent. 

Oantt.  p.  J.,  (H/ter  stating  the  facts.) 
Defendant,  by  his  answer,  tendered  two 

1.  That  Mary  Falrchild  bought  the  land 
in  controversy  In  1S50  from  Mitchell  Gray, 
the  patentee  of  the  Unitwl  States;  that 
said  Uruy  conveyed  it  to  her  by  deed  to 


her  own  sole  and  separate  use.  Had  be 
established  this  fact,  the  finding  and 
judgment  ninst  have  been  tor  him,  because 
it  stands  confessed  that  she  conveyed  It 
to  Jacob  Mowder  by  warranty  deed  of 
May  23, 18.57,  and  it  was  unnecessary  for 
ber  husband  to  join  in  said  conveyance. 
Turner  v.  Shaw,  96  Mo.  22,  8  S.  W.  Kep. 
897;  Small  v.  Field,  102  Mo.  104.  14  S.  W. 
Rep.  815 ;  Pitts  v.  Sheriff,  18  S.  W.  Rep.  1071, 
(not  otflclally  reported,  ot  this  term.) 

2.  That  the  plalntlH  abandoned  his  wife, 
the  said  Mary  Falrcbild,  in  1S50,  and  re- 
moved to  tbe  state  of  California,  and  hud 
ever  since  resided  there;  that,  while  so 
abandoned,  said  wife  bought  and  sold 
said  land.  If  tbe  court  found  this  defense 
to  be  true,  then  her  deed  was  equally  effi- 
cient, and  operated  to  pass  the  title, not- 
withstanding her  coverture.  Oallagher  v. 
Dclargy,  57  Mo.  29;MuHick  ▼.  Uodson,  76 
Mo.  624.  But,  as  no  instructions  were 
given  or  refused,  we  have  no  means  of 
knowing  what  views  the  court  held  on 
either  of  these  propositions.  Nor  can  we 
tell  from  this  record  whether  tbe  trial 
court  regarded  this  as  a  suit  at  law  or  In 
equity.  No  jury  was  impaneled,  and  no 
waiver  of  a  jury  Is  to  be  found  in  tbe 
transcript  sent  here.  It  is,  however,  very 
plain  that  the  court  exceeded  its  jurisdic- 
tion when  it  proceeded  to  And  the  value 
of  the  Improvements,  and  tbe  amount  of 
purchase  money  and  interest  and  taxes. 
There  was  no  foundation  in  the  pleadings 
for  any  such  finding.  The  claim  for  Im- 
provements t-annot  be  tried  in  the  eject- 
ment suit.  It  must  be  preferred  after 
judgment  for  possession.  In  a  direct  pro- 
ceeding for  that  purpose  In  the  court  that 
rendered  the  judgment  in  ejectment.  We 
accordmgly  reverse  the  judgment,  to  the 
end  that  the  cause  ma^-  be  retried,  and 
the  issues  presented  so  that,  if  necessary, 
on  anotlier  appeal,  we  may  ascertain  the 
theory  of  the  trial  court.  Indeed,  we  are 
unable  to  tell  whether  the  plaintiff  claims 
tliis  land  by  virtue  of  his  marital  right  as 
husband  o^  a  living  wife,  of  a  wife  dead, 
with  children  surviving  her.  or  whether  he 
claims  as  heir  at  law  of  both  wife  and 
children,  relying  upon  the  presumption 
that,  after  an  unexplained  absence  of  seven 
years,  they  were  all  dead.  In  this  latter 
case  the  time  when  they  disappeared 
should  be  so  fixed  as  to  enable  the  triors 
of  tbe  fact,  wbether  court  or  jury,  to  say 
whether  he  was  not  barred  by  the  statute 
of  limitations.  As  it  is  a  law  case,  appro- 
priate Instructions  should  present  the  rMf- 
ferent  views.  For  the  errors  in  hearing 
issues  nut  made  in  the  pleadings,  and  ren- 
dering judgment  wholly  inconsistent  there- 
with, the  judgment  Is  reversed,  and  the 
cause  reuianded.    All  concur. 


STILLWELL.   V.  PaTTON. 

(Supreme  Court  of  Misunuri,  DMaitm  Wo.  t. 

Feb.  a,  1893.) 

COMPKTKXCT  or  WlTSBSS  —  PROOF  OF  HAin>WHIT- 

iso — AcTiox  ON  Note— Intbrlisbatio.vs— Ai/- 

TBKATION  OF  iNSTHUMBtn*— EXPLANATIO.V. 

1.  A  widow  is  coinpeteot,  in  a  suit  against 
her  husband's  estate,  to  testify  to  tbe  genuine- 
ness of  bis  signature,  from  information  of  bia 
handwriting  which  she  derived  before  marriage. 
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9.  On  redirect  examination  such  witness  re- 
iterated that  her  husbunil  signed  the  note,  and 
added:  "Uere  is  one  Just  like  it,  (pruducing  a 
note.  ]  I  bave  more  in  my  poasessiou. "  Held, 
that  tliere  was  no  error  In  refusing  to  strike  out 
this  testimony. 

8.  Thuuph  there  are  alterations  apparent  on 
the  face  of  the  note,  yet,  unless  there  Is  some- 
thing suspicious  about  them,  it  will  l>e  presumed 
that  they  were  made  prior  to  or  contemporantious 
with  the  execution  of  the  instrument;  and 
whother  there  is  anything  suspicious  about  them 
is,  iu  the  ili'st  instance,  a  pruliminury  question 
for  the  court  to  determine  by  inspection, 

4.  In  a  note  partly  printed  and  partly  writ- 
ten on  a  very  Ugbt  and  poor  quality  of  paper,  which 
allowed  the  inic  to  spread,  the  amount  in  figures 
In  the  upper  left-hand  comer,  "3,^44, "was  in 
writing,  and  the  figure  "S"  blurred,  but  the 
others  wero  distinct.  In  the  date  line  the  ab- 
breviations "Mo.,  Dec"  were  written  ovdr  an 
erasure.  In  the  body,  in  the  words  stating  the 
amount  in  writing,  "and  forty  "was  written  over 
an  erasure,  and  very  mu^-h  blurred.  The  signa- 
ture loolced  as  Iboueh  a  newspaper  had  boon  used 
as  a  blotter.  The  written  portion  was  all  In  the 
same  Ink,  except  the  signature.  Held,  in  a  suit 
by  the  indorsee  against  the  estate  of  the  maker, 
deceased,  that  there  was  nothing  suspicious  about 
tne  note  to  require  plainlitT  to  produce  explan- 
atory evidence  before  introducing  it  in  evidence. 

5.  The  erasures  or  changes  being  apparent 
on  the  (ace  of  the  note,  and  there  being  no  otter 
to  show  that  they  were  made  alter  execution,  it 
was  not  reversible  error  to  refuse  to  allow  de- 
fendant's witness,  a  banker,  who  testified  that 
in  bis  opinion  the  alleged  makur  did  not  sigu 
the  note,  to  answer  questions  as  to  whether  it 
coutaiuvd  changes  and  alterations,  and  whulber 
the  amount  was  changed. 

«.  Wherea  witnofis  forthe  defense,  on  redirect 
examination,  was  asked  the  value  of  certain 
property  for  the  purpose  of  showing  what  Inter- 
est certain  witnesses  for  the  plaintiff  had  iu  the 
suit,  and  the  witness  and  other  witnesses  bad 
been  fuliy  examined  before  with  reference  to 
the  same  transaction  and  what  property  it  cm- 
bracod,  there  was  no  ermr  in  refusing  to  hoar 
further  evidence,  the  extent  to  which  such  exam- 
ination might  be  carried  being  within  the  sound 
discretion  of  the  court. 

7.  Where  the  indorsement  by  the  payee  to 
the  plaintiff  passed  as  a  conceded  foot  in  the 
case,  and  uo  iiisU'uctious  were  askod  on  the  sut>- 
l3ct  on  either  side,  and  the  court  ii)slructcd  that 
if  the  note  was  signed  by  the  maker,  and  was 
not  alliTCd  after  the  signing  und  delivery  there- 
of, the  jury  should  Und  for  the  pluintllT,  it  was 
not  ruversiblu  error  to  neglect  to  instruct  the 
)ury  that  thev  must  And  that  the  payee  indorsed 
or  assigned  the  note  to  plaintiff  iu  order  to  enti- 
tle plaintiff  to  recover. 

Appeal  from  cfrctilt  court  Pike  county; 
E.  M.  HrtiHKH,  .IiKlRe. 

Action  by  Uichard  H.  StIIIwell,  admlnift- 
trotor  of  the  CHtute  of  Amos  .F.  Stillwoll. 
(IpceiiKed,  HgC'tlnHt  .lolin  M.  I'ntton,  ii<U 
miiilKtrntor  of  tlie  eniiite  of  Wlllinni  Hnb- 
linrii.  ilefPaM(>(l.  Ju(lK»>ci>t  for  plaintiff. 
Detcndniit  niipenln.     Affiniied. 

iliirrlsniiJt  A/tihiin.  for  appellant.  Joba 
L.  liobiiiUs,  ivr  rvn\ion^li:Bt. 

Bt.ack.  J.  In  May,  Ifwe.  Richard  Still- 
well,  aH  adndnlHtrator  uf  (he  eutute  of 
AmoH  StUlwHI.  preMent"d  to  the  prohnte 
court  of  Marion  county  the  followins: 
note  for  allowance  aKahmt  tbeeHtateof 
Willium  liuhliunl:  ** $:I.»44.(M).  Hunulhal. 
Mo..  Dec.  Nth,  1.S81.  Three  yearn  after 
date  I  promiBS  to  pay  to  the  onlcr  of 
Mary  Adeline  Hubhnnl  the  buui  of  three 
thoiiHand  nine  hundred  nnd  forty  four 
dollars,  fur  value  received,  uegotiabie  and 


payable  without  defalcation  or  discount, 
and  with  intcrewt  from  date  at  the  rate  of 
ten  percent,  per  annum.  V^'illi.vm  Hub- 
nAUD. "  The  uute  had  been  IndorHed  by 
Mary  Adeline  Hubbard,  the  payee,  and 
her  husband,  George  Hubbard,  and  deliv- 
ered to  AmoR  Stillwell  an  security  for  a 
note  anionntlDK  to  $1,200  held  by  Still- 
well  aurainxt  GeorRe  H  ubbard.  At  tlie  time 
the  note  was  preHcntedforallowanfe  there 
was  a  credit  Indorwed  thereon,  under  date 
of  November  10.  lss2,  for  fonr  notea. — two 
for  $200  each,  and  two  for  f  2'iO  eacli.  The 
defenHes  Interposed  are  that  William  Hub- 
bard did  not  sifrn  the  note;  that  it  Im  a 
forgery ;  and  that  the  note  is  worthless 
In  the  hands  of  Stillwell  because  of  niate- 
riiil  alterations.  There  was  one  trial  In 
the  probate  court  and  two  In  the  circuit 
court, nil  resulting  In  verdicts  for  plaintiff. 
Fniin  the  evidence  It  appears  George  Hub- 
bard, the  husband  of  the  payee  <if  the 
note,  was  a  son  of  William  Hubbard,  the 
alleged  maker.  The  father  and  sun  had 
some  deiillnfrs  which  It  Is  claimed  led  to 
the  execution  of  this  note,  but  the  nature 
and  extent  of  these  deallni^s  is  not  dis- 
closed by  the  evidence  as  It  Is  recited  in 
the  abstracts.  Nor  does  it  appear  at 
what  date  the  note  was  assigned  and  de- 
livered to  Stillwell.  William  li ubbard 
haw  the  note  while  it  was  In  the  hands  of 
Stillwell,  and  there  Is  much  evidence  to 
the  effect  that  he  said  he  signed  It.  and 
again  that  he  did  n(«t  sign  it.  To  txinie 
persons  he  said  he  did  not  deny  the  signa- 
ture, but  If  he  Kigned  the  note  the  fact  had 
slipped  his  memory,  and  that  he  did  not 
owe  George  th<'  amount  specllied  In  It. 
The  controversy  resulte<l  In  a  criminal 
prosecution  against  George,  or  at  least  an 
Investlghtlon  by  the  grand  jury.  There 
was  much  evidence  on  both  sliles  as  to 
whether  William  H iiUUard  signed  tlie note, 
and  that  particular  Ihstie  was  submitted 
to  the  jury  on  Instructluns  about  which 
there  Is  nnd  can  be  no  complaint.  The 
comnlaintH  are  that  the  court  eired  In  ad- 
mitting eviileiice  pnxluced  by  the  plaintiff. 
In  excluding  eviilence  offere*!  by  defendant, 
and  In  giving  and  refusing  Instructions 
on  the  subject  of  material  alteration. 

1.  The  note.lt  will  be  seen,  bears  date 
Decern ber  X.  1  SSI.  William  Hubbard  mar- 
ried his  second  wife  In  1S.S3.  and  died  In 
1SS4.  This  secimd  wife  was  the  widow  of 
Hubner.  She  was  called  as  a  witness  by 
the  idaintiff,  nnd  testitled  that  she  and 
Hubner,  her  first  husband,  h^d  business 
transactions  with  William  Hubbard,  and 
In  this  way  she  saw  Hubbard  sign  papers 
and  becntne  ac(|nalnted  with  his  signa- 
ture before  she  married  hitn.  nelngshmvn 
the  note  In  question  she  said  the  sigaa- 
ture  of  William  Hnblinrd  thereto  was  gen- 
uine. To  all  this  evidenre  defendant  ob- 
je<'(ed,  because  she  could  not  testify 
against  the  Interest  of  her  husbantl's 
estate,  and  because  Incompetent  by  rea- 
son of  her  marriage  wiJi  Hubbard,  which 
objections  were  overniled.  At  common 
law  hnsiinnd  and  wife  could  not  testify  for 
o'r  against  each  other,  save  in  a  few  ex- 
cepteil  cas(>9.  This  principle  of  exclusion 
was  founded  partly  on  identity  of  Inter- 
est In  the  event  of  the  suit,  and  partly  on 
grounds  uf  public  policy.    By  our  Htatotai 


Digitized  by 


Google 


Mo.) 


STILLWELL  o.  PATTON. 


1077 


interest  in  the  suit  or  aublect  of  the  liti- 
gation is  no  longer  a  disqualification. 
The  statute  specifies  cases  in  wfaiuh  a  mar- 
ried won-.nn  may  testify  in  a  proceeding 
proriecuted  by  or  aealnst  her  husband, 
but  concludes  with  the  provision  that  she 
may  not,  while  the  marriage  relation  ex- 
ists or  thereafter,  testify  to  admissions  or 
conversations  of  her  husband  made  to  her 
or  third  parties.  The  object  of  this  pro- 
YlHion  was  to  preserve  tiie  common-law 
rule  as  to  admissions  and  conversations 
of  the  husband.  It  was  not  desiKned  to 
go  further  in  the  way  of  exclusion  than  did 
the  common-law.  tipealdng  of  this  mat- 
ter, Greeuleat  says  the  rule  is  analogous 
to  thnt  which  excludes  confidential  com- 
munications made  by  a  client  to  his  at- 
torney. "Accordingly  the  wife,  after 
death  of  the  husband,  has  been  held  com- 
petent to  provefacts  coming  toberlcnowi- 
edge  from  other  source,  and  not  by 
means  of  her  situation  as  a  wife,  notwith- 
standing they  relate  to  the  transactions 
of  her  husband."  1  Ureenl.  Ev.  J  3N8. 
The  widow,  it  was  held  in  Scroggin  v. 
Holland,  lU  Mo.  419,  Is  a  competent  wit- 
ness to  testify  In  the  Intei'est  of  her  de- 
censod  huKbaitd's  estate;  and  in  Stein  t. 
Woidman's  Adm'r,  20  Mo.  IS,  it  was  said: 
"In  the  opinion  of  this  court  the  widow 
of  a  decedent  may  be  a  witness  for  or 
against  the  administrator  orexecntorof 
the  estate  of  her  deceased  husband, 
whether  solvent  or  Insulvent,  as  to  all 
facts  which  the  policy  of  the  law  does  not 
require  to  be  kept  sacred  and  secret  be- 
tween husband  and  wife  during  mar- 
riage." See,  also,  Sherwood  v.  iilll,  25 
Mo.  3!)1;  Spradling  v.  Conway.  51  Mo.  51; 
Moore  V.  Moore,  Id.  118.  Here  the  wit- 
ness did  not  undertake  to  relate  or  speak 
of  admissions  of  orconversations  with  her 
husband.  Besides  this,  she  testitied  as  to 
the  handwriting  ot  her  bnshand  from  In- 
furniutlou  which  she  received  before  the 
marriage.  As  she  did  not  undertake  to 
disclose  admissions  of  her  husband,  or 
communications  made  by  him  to  ber  or 
to  third  persons,  ber  evidence  was  proper- 
ly received,  under  the  authorities  before 
cited.  On  redirect  examination  she  again 
gaveitaslier  opinion  that  h»r  htiRband 
signed  the  note,  and  then  said :  "  Here  is 
one  Just  like  it,  [producing  a  note.]  I 
have  more  in  my  possession."  The  de- 
fendant then  moved  to  strike  out  the 
quoted  words  ot  the  witness,  but  the  court 
overruled  the  motion.  The  question  here 
prcKentert  is  wholly  unlike  that  decide<l  In 
Rosf  V.  Bank,  91  Mo.  399,  3  S.  VV.  Rep.  87«. 
Here  the  papers  spoken  of  by  Ihe  wit- 
ness were  not  introduced  Into  the  case  for 
the  purpose  of  making  a  standiird  of  com- 
parison. Indeed,  they  were  not  produced 
In  evidence  at  all.  She  had  been  e.va  mined 
and  croso-exnmlned  as  to  her  knowledge 
of  the  Imndwriting  of  Hubbard,  and  her 
reference  to  these  papers  amounted  to 
nothing  more  than  a  Turtlier  Htiitcment 
as  to  the  n-eans  by  which  she  acquired 
the  Information  to  enable  her  to  testily. 
The  objection  is  without  any  merit  what- 
ever, and  the  court  did  not  err  In  orerrnl- 
Injc  the  motion  to  strike  out  the  evidence. 
2.  The  trial  ronrt,  it  is  next  insisted, 
erred  in  allowing  the  note  to  be  read  In 


evidence  without  evidence  explaining  tbe 
erasures  and  interlineations.  It  does  not 
follow,  from  tne  simple  tact  that  there  are 
erasures  or  interlineations  on  (he  face  of 
a  note,  that  the  party  suing  on  It  must 
show  that  they  were  made  at  or  before 
its  execution.  Though  titers  are  altera- 
tions apparent  upon  the  face  of  the  Instru- 
ment, yet  unless  there  is  something  sus- 
picious aliout  them  it  will  be  presumed 
that  they  were  made  contemporaneously 
with  the  execution  ot  the  instrument. 
When  an  alteration  appears  suspicious, 
as  if  in  a  different  ink  or  handwriting 
then  it  must  be  explained  by  the  party 
producing  and  relying  upon  the  instru- 
ment. Whether  there  is  anything  srspl- 
clous  on  the  face  of  the  Instrument  Ih,  in  the 
first  evidence,  a  preliminary  qucHtlon  for 
the  court  to  determine  by  Inspection. 
These  principles  of  law  were  asserted  in 
clear  terms  in  Faramore  v.  Lindsey,  63 
Mo.  63,  citing  the  prior  case  in  this  court. 
That  there  are  authorities  which  assert 
a  different  rule  in  respect  of  negotiable 
paper  must  l>e  conceded;  but  we  see  no 
reason  for  departing  from  the  law  as  laid 
down  in  that  csHe.  The  ivuson  of  the 
rule,  as  there  asserted, is  that  the  law  will 
presume  honesty  until  there  Is  something 
to  Indicate  a  4;ontrary  purpose.  The 
mere  fact  of  an  erasure  or  interlineation 
does  not  ordinarily  indicate  any  dishon- 
est Intention.  The  note  in  question,  the 
original  ot  which  Is  before  us.  Is  on  a  very 
light  and  poor  quality  of  paper,  partly 
printed  and  partly  written.  The  figures 
3.944  in  the  upper  left-hand  corner  are  In 
writing.  The  figure  3  Is  blurred,  but  the 
other  figures  are  clear,  and  show  no  Indi- 
cation of  having  been  written  over  an 
erasure.  The  abbreviations  "Mo.,  Dec." 
in  the  date  were  doubtless  written  over 
an  erasure.  The  words  in  the  body  of  the 
note  stating  thu  amount  are  in  writing. 
The  words  "  and  forty  "  are  evidently  writ- 
ten over  an  erasure,  and  are  very  much 
blurred.  The  signature  looks  as  if  a  news- 
paper bnd  been  used  as  a  blotter.  When 
we  come  to  look  at  this  instrument  as  a 
whole  it  seems  to  us  there  is  little  or 
nothing  of  a  sUHpIcious  character  about 
It.  The  amount  of  the  note,  as  has  been 
Indicated,  Is  stated  in  figures  In  the  upper 
margin,  and  again  in  written  words  In 
the  body.  Though  the  figure  3  appears  to 
buve  been  written  over  an  erasure,  the 
corresponding  word  "three"  in  the  body 
Is  free  from  any  such  indication;  and, 
though  the  words  "and  forty"  in  the 
body  of  the  note  were  evidently  written 
over  an  erasure,  the  corresponding  figure 
4  in  the  margin  Is  free  and  clear.  So  far 
na  concerns  the  amount,  the  paper  carries 
on  its  face  a  sufficient  explanation  of  the 
blurred  condition  of  some  of  the  figures 
nnd  letters.  In  view  of  these  considera- 
tions, and  the  fact  that  the  written  por- 
tion of  the  note,  save  the  signature,  is  all 
in  the  same  ink  and  handwriting,  and  the 
paper  so  poor  as  to  allow  the  ink  to 
spread,  we  think  there  is  nothing  suspi- 
cious about  the  note  to  the  ordinary  ej-e. 
It  did  not,  therefore,  tievolve  upon  the 
plaintiff  to  produce  explanatory  evidence 
before  Introducing  the  note  In  evidence 
3.  The  more  difficult  question    on   tfaia 
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branch  of  the  cane  arlries  from  the  actlou 
ol  the  court  ]u  refusing  to  permit  the  de- 
fendant's witness  Garth  to  Auawercertain 
questions.  This  wltnosa  was  a  banker, 
and  testified  that  in  his  opinion  William 
Hubbard  did  nut  sIkh  the  note.  H«  also 
stated  that  it  became  necessary  for  him, 
Id  his  husinefcs,  to  examine  notes,  as  to 
alterations,  erasures,  and  changes.  He 
was  then  asked  these  questions:  "Exam- 
ine the  face  of  the  note,  and  state  to  the 
Jury  the  condition  of  thQ  note  as  y'oa  find 
it,— as  to  erasures  and  alterations, 
changes  of  date  and  amount.  Examine 
the  date,  and  see  if  It  bas  been  changed, 
and  the  body  of  the  note,  and  see  if  It  has 
been  altered,  and  the  amount  changed." 
PlalntitI  objected  to  these  and  some  other 
nice  questions  on  the  ground  that  the 
jurors  could  examine  the  note  for  thera- 
selves,  and  tlie  objections  were  sustained. 
This  witness  should  have  been  allowed 
to  answer  these  questions;  but  we  think 
tbe  error  is  not  such  as  to  demand  a  re- 
versal. That  some  words  and  figures 
constituting  a  part  of  the  date  and 
amount  were  written  over  erasures  Is 
clear  enough  to  any  one,  so  that  the  only 
question  on  this  branch  of  the  case  was 
as  to  when  the  erasures  were  made,— 
whether  before  or  after  the  execution  and 
delivery  of  the  note.  No  witness  in  the 
case  gives  any  evidence  showing  or  tend- 
ing to  show  that  there  had  been  any  al- 
teration in  the  note  in  any  respect  after 
its  execution.  Indeed,  there  was  no  effort 
to  examine  any  witness  upon  this  sub- 
ject, lest  it  be  by  these  excluded  questions. 
We  cannot  see  that  this  proposed  exam- 
ination was  designed  to  put  the  jury  in 
the  possession  of  any  fact  which  they  did 
not  have,  and  which  wouli)  aid  them  in 
reaching  a  conclusion  as  to  when  the 
erasures  were  made.  As  the  erasures 
were  obvious  and  examined  by  the  jury, 
and  the  proposed  (^xamlnatiun  was  not 
designed  to  disclose  any  other  fact,  we 
can  say  the  defendant  was  not  in  the 
least  prejudiced  by  the  exclusion  of  the 
proposed  evidence.  It  is  peifectly  clear 
that  defendant  proposed,  and  proposed 
only,  to  show  erasures,  and  then  leave  It 
to  tbe  jury  to  say  when  they  were  made, 
for  no  adrlitlunal  evidence  was  offered. 

4.  Frank  and  Sylvester  Hutibard  and 
Mrs.  Bridweli,  danirhter  and  sons  of  Will- 
iam Hubbard,  gave  evidence  tending  to 
show  that  their  father  signed  the  note. 
The  defendant  then  called  John  P.  Hub- 
bard, another  son  of  William  Hubnard, 
and  proved  that  some  of  the  children, 
Including  those  who  had  testified  in  behalf 
of  the  plaintiH,  had  settled  with  Amos 
Stillwell  by  conveying  to  lilm  their  inter- 
est in  a  house  and  lot  belonging  to  the 
estate;  Stillwell  agreeing  with  them  that, 
if  be  obtained  judgment  on  the  note,  he 
would  make  the  money  out  of  that  prop- 
erty, and  not  resort  to  other  property  of 
the  estate.  On  redirect  examination  the 
defendant  asked  the  witness  to  state  the 
value  of  the  property  which  was  conveyed 
to  Stillwell,  but  the  court  sustained  the 
plalntiff'M  olijectlon  thereto.  The  only 
purpose  of  this  examination  was  to  show 
what  Interest  the  witness  had  In  the 
aait.    This  and  other  witnesses  had  been 


examined  and  cross-examined  as  to  the 
settlement,— by  whom  made,  and  what 
property  It  embraced.  The  extent  to 
which  such  an  examination  may  be  car- 
ried must  be  left  to  tbe  sound  discretion 
of  the  court.  The  court  bad  already 
beard  much  evidence  as  to  the  settlement 
and  the  terms  thereof,  and  there  was  no 
error  In  refusing  to  bear  further  evidence 
UD  that  sab](>ct. 

5.  By  the  InstructlonB  given,  the  conrt 
told  the  jury  that.  If  the  note  had  been 
changed  as  to  date  or  amount  after  it 
was  executed  and  delivered,  then  they 
should  find  for  defendant.  The  defend- 
ant, however,  objects  to  another  Instruc- 
tion given  at  the  request  of  the  plaintiff, 
which  told  the  jury  that.  If  there  was  any 
such  change,  the  presumption  was  that 
it  was  made  prior  to  or  at  the  time  the 
note  was  signed  and  delivered, and  that  it 
devolved  upon  the  defendant  to  show  that 
the  change  was  made  after  the  execution 
and  delivery.  As  we  hold  there  was  noth- 
ing on  the  fare  of  the  note  calling  for  ex- 
planatory evidence  from  the  plaintiff,  this 
instruction  presents  the  law  correctly.  In 
giving  it  the  court  followed  tbe  law  aa  it 
is  laid  down  in  Para  more  t.  Llndsey,  su- 
pra. To  say  this  instruction  is  bad  Is  to 
overrule  that  case,  and  this  we  decline  to 
do. 

6.  The  second  Instruction  given  at  the 
request  of  the  plaintiff  is  io  these  words: 
"(2)  Tbe  court  instructs  the  jury  that,  if 
they  believe  William  Hubbard  signed  the 
note  in  suit,  then  the  verdict  will  l>e 
for  the  plaintiff  for  the  amount  of  said 
note  and  Interest,  less  the  credits  thereon, 
nnlessthe  jury  further  find  from  thoevl- 
dHDce  in  the  cause  that  the  said  note  has 
been  altered  since  the  signing  and  delivery 
thereof."  The  objection  to  this  instruc- 
tion is  that  it  does  not  require  tbe  jury  to 
find  that  the  pa.vee  indorsed  or  assigned 
tbe  note  to  Stillwell.  It  does  not  require 
tbe  jnry  to  find  that  fact,  and  would  be 
erroneous  bad  such  an  isdue  been  made  In 
the  case.  The  pleadings  on  the  part  of  de- 
fendant were  oral,  and  we  can  only  tell 
what  the  real  issues  were  by  an  examina- 
tion of  the  evidence.  There  is  an  abuo  - 
dance  of  evidence  that  the  payee  of  tbe 
note  and  her  husband  Indorsed  and  deliv- 
ered the  same  to  Stillwell.  This  is  shown 
by  the  evidence  produced  on  both  sidos, 
and  the  fact  is  controverted  by  no  one.  It 
passed  an  a  conceded  fact  In  the  case,  and 
hence  no  instructions  were  asked  on  this 
subject  by  either  party.  Tbe  question  to 
evidently  made  for  the  first  time  In'thto 
court.  As  the  assignment  was  duly 
proved  and.  not  questioned  on  the 'trial, 
tbe  omission  in  the  Instruction  does  not 
constitute  reversible  error.  The  Jadi(- 
ment  is  afflrmed.    All  concur. 


Maoeb  v.  Bdbcb. 

(Supreme  Court  of  Missouri,  OtoMon  So.  t. 
Feb.  8,  U»a.) 

Salb  uhdeh  Tbust^Dsbd  — Rbvibw  oir  Appbal— 

MaTTBB  not  or  BbCOKI>— WtTXBSS — COMPETBXCT 
— CONrUOTINO  DOCUMBNTS  —  BOXA  FiDB  PcB 
CHASER. 

1.  Where  land  on  which  a  deed  of  tmst  wa» 
giveo  to  secure  a  note  for  its  porchaae  ptioe  is 
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sold  Dnder  the  trust-deed,  withoat  the  consent 
of  the  owner  of  the  note,  the  sale  is  void. 

2.  An  objection  to  the  admission  of  u  note  as 
evidence  becaane  the  signature  was  in  one  hand- 
"writing  and  the  rest  of  the  note  in  another,  which 
was  overruled  In  the  court  below,  will  not  be 
considered  on  appeal  when  there  is  nothing  in 
the  record  to  show  any  diflerence  in  the  band- 
writine. 

5.  Rev.  St  1880,  {  8918,  provides  that  where 
one  of  the  original  parties  to  a  contract  is  dead 
the  other  party  cannot  testify  either  in  his  own 
favor  or  in  the  favor  of  a  person  claiming  under 
him.  Held,  where  a  note  was  executed  to  a 
husband  and  wife  to  secure  the  price  of  land  sold 
by  the  wife,  and  which  was  her  property,  and 
the  note  was  given  to  the  wife  by  the  husband, 
that  she  was  not  disqualified  to  testify  to  that 
fact,  since  it  was  given  her,  not  as  a  gift,  but  be- 
cause it  represented  her  land  and  belonged  to 
her.. 

4.  Where  a  note  and  the  deed  of  trust  given 
to  secure  It  differ  in  their  descriptions  of  the 
payees  of  the  note,  the  note  must  prevail  as  evl- 
-aenoe  over  the  deed  of  trust. 

6.  The  land  was  reoonveyed  to  the  wife,  who 
sold  it  to  defendant's  grantor.  The  husband 
having  died,  his  administrator  caused  the  land 
to  be  sold  under  the  deed  of  trust,  and  purchased 
it  at  the  sale  as  curator  of  the  husband's  minor 
heirs;  the  wife  at  the  time  owning  the  note. 
Held,  that  the  administrator  could  not.  In  eject- 
ment, set  up  the  plea  that  he  was  a  purchaser  for 
value  without  notloe. 

Appeal  from  circuit  conrt,  Macon  coun- 
ty ;  Anorbw  Bllibun,  JmlRe. 

E]«9ctniPDt  by  William  J.  Magee,  cura- 
tor. a^alDSt  William  H.  Bnrcli.  Judg- 
naent  for  defendant.  Plaintiff  appeals. 
Afflrnied. 

J.  D.  Spiirrow,  John  F.  WtlUamB,  and 
Pea  Eli  Gnthrie,  tor  appellant.  Djfanrt  * 
Mitchell,  for  reopondent. 

Black,  J.  The  plaintiff,  Magee.  prose- 
isutes  tbis  action  ot  ejectment,  aa  tlie 
curator  of  the  minor  hoint  ot  John  Walla, 
to  recover  60  acren  of  land  in  Macon  coun- 
ty. The  undisputed  facts,  as  vre  gather 
tliem  from  the  abstracts  on  the  one  side 
«nd  the  other,  are  these :  Rosa  Walls, 
TV  bo  was  the  wHe  ot  John  Wnlla,  pur- 
chased the  land  in  1869,  paid  for  the  same 
ont  of  iter,  own  means,  and  took  the  deed 
thereto  In  her  own  name.  Afterwards, 
and  on  the  7th  March,  1878,  she  and  her 
hnsband  conveyed  this  CO  acres,  and  also 
40  acres,  the  title  to  which  stood  In  the 
flame  ot  John  Walls,  to  their  son-in-law, 
I..nther  C.  Linn,  for  the  consideration  of 
^700.  On  the  same  day,  Luther  0.  Linn 
executed  a  deed  ot  trust  conveying  both 
tracts  to  John  K.  Linn,  in  trust  to  secure 
his  note  for  |i700,  payable,  aecordinis  to 
tbe  recitals  in  the  deed  of  trunt,  to  John 
Wnlis.  The  deed  was  recorded  In  March. 
1R7S.  and  the  deed  of  trust  in  June,  1879. 
John  Walla  died,  and  Hosa  Walls  was 
appointed  the  administratrix  of  his  es- 
tate. She  then  married  Mr.  Johnson. 
The  dates  ot  these  events  are  not  stated. 
On  tbe  3d  January,  1H84.  Luther  C.  Linn 
conveyed  tlie  6U  acres  in  question,  and 
also  the  40  acres,  l)ack  to  Rosa  Johnson, 
for  the  consideration  of  $700,  as  It  is  e.x- 
pressed  In  the  deed.  In  February  of  the 
same  year,  she  conveyed  both  tracts  to 
McKenxie  tor  f550,  and  in  March  ot  tbe 
same  year  be  conveyed  the  80  acres  to 
defendant  for  $330.  These  deeds  were  all 
««corded  before  tbe  dates  hereafter  men- 


tioned. Afterwards,  and  in  May,  18!W, 
tbe  present  plaintiff  was  appointed  ad- 
ministrator de  bonis  noa  nl  the  estate  o( 
John  Walls,  having  been  appointed  cura- 
tor of  tbe  minor  heirs  in  November  of  the 
preceding  year.  As  such  administrator, 
he  caused  tha  land  insult  to.  be  sold  by 
the  sheriff  under  the  deed  of  trust;  tbe 
trustee  having  refused  to  make  tbe  sale. 
The  sale  was  made  in  July,  18S7,  and  tbe 
plaintiff  purchased  the  property  at  that 
sale  as  curator  ot  the  minor  heirs.  From 
the  foregoing  statement,  it  will  be  seen 
the  plaintiff's  right  to  recover  depends 
opon  the  validity,  force,  and  effect  of  tlie 
sale  made  umler  tbe  deed  ot  trust.  The 
claim  ot  the  defendant  is  that  the  note  so- 
cured  by  tbe  deed  of  trust  belonged  to 
Rosa  Walls,  and  that  it  was  paid  by  the 
reconveyance  of  the  laud  to  her.  The  evi. 
dence  on  these  issues  Is  as  follows:  The 
deefl  of  trust,  as  has  been  said,  bears  date 
the  7th  March,  lb78,  and  professes  to  se- 
cure a  note  ot  that  date  executed  by 
Lutber  C.  Linn  tor  $700,  payable  to  John 
Walls  in  10  years  after  date,  with  interest 
payable  annually.  It  does  not  appear 
that  any  such  a  note  was  ever  inven- 
toried by  Rosa  Walls  as  administratrix, 
or  by  plaintiff  as  administrator  de  bonis 
BOD,  of  the  Walls  estate.  The  plaintiff 
testified  that  he  never  bad  ttie  note  or 
deed  ot  trust;  that  be  could  not  And 
them ;  that  he  asked  Mrs.  Walls  tor  tbem, 
and  she  said  she  did  not  have  them.  He 
was  then  asked  this  question:  "When 
you  asked  Kosa  Walls  for  the  note  and 
deed  of  trust,  did  not  she  give  you  a  little 
note  that  she  claimed  to  represent  inter- 
est?" to  which  he  answered,  "She  did,  on 
Luther  Linn."  Plaintiff  put  this  note  In 
evidence.  It  bears  date  the  26th  No- 
vember. 1882.  is  for  the  sum  ot  $118.44,  due 
at  one  day,  payable  to  Rosa  Wails,  and  Is 
signed  by  Luther  C.  Linn.  The  defendant ' 
put  In  evidence  a  note  signed  by  Luther 
C.  Linn,  dated  the  7th  March,  1878,  the 
date  of  the  deed  ot  trust,  for  $700.  pay- 
able to  John  Walls  and  Rosa  Walls  IC- 
years  after  date,  with  interest  from  date 
at  7  per  cent,  per  annum,  payable  an- 
nually. Rosa  Johnson,  formerly  Rosa 
Walls,  in  lier  deposition  read  in  evidence 
by  the  defendant,  testified  that  she  and 
her  former  husband  sold  the  two  tracts 
to  Linn  for  $700;  that  tbe  60-acre  tract 
was  her  separate  property;  that  the 
other  tract  was  a  government ,  home- 
stead ;  that  Linn  paid  for  the  land  by  exe- 
cuting the  $700  note  payable  to  her  and 
her  huMband  John  Walls;  that  Walls 
gave  her  tbe  note  on  the  day  it  was  exe- 
cuted, and  she  bad  it  in  her  posReHsion 
ever  since  that  date;  that  she  did  not 
know  there  wan  any  deed  of  trust  given 
to  secure  tbe  note,  or,  it  there  was,  in 
whose  name  it  was  taken.  She  says,  it 
there  was  a  deed  ot  trust  taken  by  tier 
huRband,  it  was  taken  without  her 
knowledge  or  consent.  There  is  also  pome 
evidence  tending  to  show  that  RosaWalls 
paid  for  the  4U-acre  tract  when  acquired 
by  her  husband. 

1.  This  record  is  remarkable  for  what  it 
does  not  disclose.  Mrs.  Johnson  was  not 
examined  as  to  the  consideration  for  the 
reconveyance  of  tbe  land  to  ber.  nor  does 
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Bhe  state  why  she  kept  the  f700  note  after 
Bhn  accepted  that  deed  from  Linn,  nor 
duei)  she  state  why  or  for  what  purpose 
she  gave  the  stnall  Interest  note  to  the 
plaintiff.  Linn  dues  not  appear  to  have 
been  examined  by  either  party,  and  there 
)b  nothing  to  show  why  lie  was  not  pro- 
duced as  a  witness.  Nor  does  the  plain- 
tlW  state  for  what  parpose  he  received  the 
smoll  Interest  note  from  Rosa  Walls.  Ua 
this  point  there  is  a  seeming  studied  si- 
lence in  his  evidence.  But  whether  Mrs. 
JohnHon  (formerly  Walls)  accepted  the 
Conveyance  of  the  land  back  to  her  In  pay- 
ment of  the  note  and  accrued  interest  Is 
not  very  materia);  for  there  Is  an  abun- 
dance of  evidence  from  which  the  court 
could  And  that  it  wan  this  note,  held  by 
ber,  which  was  secured  by  the  deed  of 
trust,  and  that  she  was  the  owner  of  It. 
This  Is  an  action  at  law,  and  was  tried 
by  thecnnrt  withont  a  jury.  In  sach  a 
case  the  flndlnKuf  thecourtlHascoMclnsive 
here  as  the  verdict  of  a  Jury.  It  must 
therefore  be  taken  as  a  fact  tbnt  Rosa 
Walls  was  the  owner  of  the  note  secured 
by  the  de«d  of  trust.  It  could  not  become 
the  property  of  her  husband  by  virtue  of 
the  marriage  until  he  reduced  It  to  his 
posaesslcjn:  and,  as  this  was  not  done  by 
him  In  his  iife-tlme,  It  did  not  become  as- 
Bets  of  his  estate.  It  continued  to  be  her 
property.  Hart  v.  Leete.  104  Mo.  316, 15 
a.  W.  Rep.  976.  As  the  notH  did  not  belouK 
to  the  estate,  tlie  plaintiff  had  no  right  to 
cause  the  land  to  be  sold  under  tiie  deed 
of  trust.  The  sale  was  made  without  any 
authority  from  the  owner  of  the  debt,  and 
Is  a  void  sale.  The  plaintiff  acquired 
nothing  by  his  purchase. 

2.  As  to  the  ob]e<^tlon  to  the  Introdao- 
tlon  of  the  note  because  the  words  "  Rosa 
WallH"  were  In  one  handwriting  and  the 
other  parts  of  the  note  In  another,  It  is 
sufficient  to  say  the  original  note  is  not 
before  us,  and  there  is  nothing  In  this  rec- 
ord to  show  any  difference  in  the  hand- 
writing. An  objection  based  upon  a  fact 
does  not  prove  the  fact.  The  fact  consti- 
tuting the  ground  of  the  objection  must 
be  made  to  appear.  The  statement  of 
counsel  In  makinK  the  objection  proves 
nothing.  It  may  be  the  court  overruled 
the  objection  because  the  note  was  all  in 
the  same  handwriting. 

3.  The  court,  it  Is  next  Insisted,  erred  In 
allowing  Mrs.  Johnson  to  testify  that  her 
former,  husband  gave  her  the  9700  note. 
The  objection  is  based  upon  the  theory 
that  she  was  one  party  to  a  contract  and 
he  the  other;  and,  as  he  is  dead,  she  can- 
not testily,  under  the  provisions  of  sec- 
tion 8U1S,  Kev.  St.  1S89.  We  do  not  under- 
stand the  witness  to  speak  of  any  con- 
tract between  her  and  her  husband,  or 
even  of  a  gift  from  him  to  her.  She  does 
say  he  gave  the  note  to  her;  unt  what  she 
means  is  that  he  handed  It  to  her,  not  as 
a  Rift,  but  becans"?  it  represented  her  land 
and  belonged  to  her.  This  Is  quite  clear 
from  other  portions  of  her  evidence.  The 
objection  was  properly  overruled. 

4.  It  is  again  inslRted  that  the  note 
Bhould  have  been  excluded  because  it  va- 
ried and  couiradicted  the  terms  of  the 
deed  or  trust.  The  dt-ed  of  trust,  In  Its  re- 
cital, describes  the  note  as  one  payable  to 


John  Walls,  while  the  nitte  Itself  Is  pay- 
able to  RtiHM  Walls  and  John  Walls.  In 
all  other  re-spects,  there  Is  no  dlfferenceL 
Now,  the  note  and  deed  of  trust  are  part* 
of  the  same  transaction,  and  are  to  be 
taken  and  read  together.  The  dfed  of 
trust  simply  secured  the  note.  SnMy, 
the  note  itself  must  prevail  over  a  mere 
recital  or  description  of  it  given  in  the 
deed.  The  note  1h  the  beat  evidence  of  It* 
contents. 

6.  The  contention  that  the  plaintiff  is  a 
purchaxer  for  value,  without  notice,  and 
that  his  rights  are  to  be  determined  by 
the  face  of  the  deed  of  trast,  becanse  there 
was  nothing  on  the  records  to  show  that 
the  deed  of  trust  bad  been  sa  tiatied,  or 
that  the  note  was  payable  to  Rosa  Wnlia, 
is  not  well  taken.  The  plaintIB  purrbaned 
the  property  for  the  minor  heirti.  and  took 
the  deed  to  himself  as  their  curatcir.  Ue 
paid  nothing  for  the  land,  and  in  in  no 
better  position  than  the  minor  bcHrii  for 
whom  be  made  the  purchase;  and  they 
ere  in  no  better  position  than  Jobn  Walls 
would  be  if  alive,  and  the  purchaser  at 
the  same  sale.  Indeed,  the  plaintiff,  as  ad- 
ministrator of  the  Walls  estate,  bad  the 
land  sold  to  pay  a  debt  nntduethee«- 
tate.  He  purchased  for  the  dlstribntees  rf 
the  estate.  So  that  there  is  and  can  be  no 
Buch  a  qucBtion  as  that  he  Is  a  purchaser 
for  value,  without  notice.  The  judement, 
which  was  lor  defendant.  Is  munlfeaUy  for 
the  right  party,  and  it  is  affirmed. 

All  concur. 


HowEM.  Coc.NTT  ex  rel.  Inhabitants  of 
Tow.NSHip  24,  Ra.nub  8,  v.  Wubbi.bk  et 
al. 

(Supreme  Court  of  Mlsvmrl,  DtoMon  JTe.  t. 
Feb.  83,  1892.) 

Bond — Liabii-itt  ot  Sl'bktiiis — Rbtdrx  or  Sbbk- 
ivr — CoxcLtraivKNESS — Jorisdictios. 

1.  At  a  mort^f^  sale  a  solvent  purchaser 
bid  in  the  land,  and  the  sheriff  made  due  retura 
of  tbu  sale  and  the  amoont  bid,  which  was  Bore 
than  the  amuunt  of  the  morti^BKe.  Several  aajt 
later,  upon  a  tender  of  a  deed  by  the  sheriff,  the 
purchaser  refused  to  accept  it,  claiming  that 
the  title  was  bad.  Held,  in  a  subsequent  actioa 
on  the  bond  secured  by  the  mortgage,  that  the 
suretios  on  such  bond  were  not  released. 

2.  A  sheriff's  return  on  a  mortgaKe  of  sale 
and  satisfaction  to  the  amount  bid  is  only  prtma 
facie  proof  of  such  satisfaction. 

3.  The  St.  Louis  court  ot  appeals  has  ne 
jurisdiction  in  an  action  brought  by  a  county. 

Appeal  from  cirenit  court,  HoweR 
county;  J.  F.  Ha  lb.  Judge. 

Action  b.v  Howell  county,  at  the  rela- 
tion and  to  the  use  of  the  inhabitants  of 
township  24,  range  8,  against  W.  H. 
Wheeler,  B.  F.  Olden,  and  B.  J.  Davidson. 
Judgment  for  plaintlD.  Defendants  ap- 
peal.   Affirmed. 

Green,  PJvuns  <S  Clarke,  for  appellanta. 
A.  Van  H'or/ijer,  for  respondent. 

Sherwood,  0.  J.  Action  on  achool 
bond.  The  petition  in  this  cause,  omit- 
ting caption.  Is  as  follows:  'PliiintiK 
states  that  the  defendants,  W.  H.  Whewler. 
R.  F.  Olden,  and  K.  J.  Davidson,  on  the 
9th  day  of  December.  1882,  made,  executed. 
and  delivered  to  plaintiff  their  certain  bond 
or    writing    obligatory,    filed    herewith. 
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whereby  they  promlBcd  to  pay  the  connty 
of  HowpII,  in  the  fitate  of  MiRBOuri,  fur 
the  iiHe  of  township  iwenty-fonr,  (24,) 
rniiKe  e1f;ht,  (S.  I  the  sum  of  one  hnudred 
dollnrs,  with  interest  from  said  9th  day  of 
Decern  her,  1X82.  at  tlie  rote  of  ten  percent, 
per  annum.  Plaintiff  states  that  the  said 
bond  is  now  due  und  uiipnid,  eliher  in 
whole  or  in  part.  Plaintiff  therefore 
prays  Jnditnnent  for  the  Maid  sum  of  one 
hundred  dollari),  with  Interest  thereon." 
The  answer,  after  a  Reneral  denial,  seta 
op  that  a  mortKUKe  on  certain  real  estate 
wuB  execntefl  hy  Wheeler  to  secure  the 
pa3'ment  of  the  bond  declared  on,  and  the 
mort^nK^  was  duly  foreclosed  under  order 
of  the  cMtunty  court,  and  that,  at  the  sale 
made  by  the  sheriff,  one  M<-l«Il:)nd,  a  solv- 
ent purchaser,  became  the  pon-haser  of 
the  land,  nt  the  sum  of  9116.  and  therefore 
the  dcfendiint  answered  that  the  debt  in 
snit  was  paid  auil  satisfied,  etc.  There 
was  a  reply  tiled.  The  bond  In  suit  was 
In  this  form:  "Know  all  men  liy  these 
pr«»sents,  that  we,  W,  H.  Whw'ler,  as 
prlncliial,  and  B.  F.  Olden  and  E.  J. 
Pavidson,  as  securities,  are  held  and 
flrmly  bound  unto  the  county  of  Howell, 
for  the  use  of  the  Inhabitants  of  school 
township  twenty-four,  (24,)  ran^e  elKht 
{H)  weHt.  In  the  sum  of  one  hundred  dol- 
lars, ($10(1.00.)  for  the  payment  of  which, 
well  and  truly  to  be  made,  we  bind  onr- 
selves,  heirs,  administrators,  and  execu- 
tors, flrmly  by  these  presents.  The  con- 
dition of  this  bond  Is  such  that,  whereas, 
W,  H.  Wheeler,  on  the  -Itb  day  of  Decern- 
tier,  1KN2,  borrowed  of  said  county  of 
Howell  one  hundred  dollam,  with  interest 
at  the  rate  of  ten  per  cent,  per  annum 
from  the  date  thereof,  the  money  the 
funds  of  said  school  township  and  rauKe: 
Now,  If  the  said  W.  H.  W^heeier.  his  heirs, 
executors,  and  administrators,  shall  one 
year  from  the  date  hereof  pay  the  said 
sum  of  one  hundred  dollars,  with  interest 
at  ten  per  cent,  from  the  date  hereof, 
then  this  bond  to  be  void;  otherwise,  to 
remain  In  full  force  and  effect.  Witness 
onr  hnnd  and  seals  this  the  0th  day  of 
December,  1S82.  W.  H.  Whkblbk.  [Seal.] 
B.  F.  Oi.nE.N.  [Seal.]  E.  J.  Davidson. 
[Seal.]"  It  was  shown  in  evidence  that 
Mcl^lland  bid  in  the  lond  for  $116,  and 
was'  solvent,  and  that  the  sheriff  made 
dne  return  on  the  mort^raK^  of  this  sale, 
and  of  the  amount  Idd.  and,  two  or  three 
days  after  the  sale,  tendered  McLellnnd  a 
dee<l,  but  the  latter  refused  to  accept  it, 
elaiiT.ine  the  title  to  the  land  was  defect- 
ive. These  matters  were  i-eported  by  the 
sheriff  to  the  presiding  ]udf;e  of  the 
connty  court,  and  also  to  the  prosecuting 
attorney,  who  advised  that  the  sheriff  let 
the  matter  rest,  which  was  accordlntcly 
dune. 

1.  There  is  no  suhRtnntlal  merit  In  the 
objection  (hat  the  petltlun  does  not  state 
facts  sufficient  to  constitute  a  cause  ol  ac- 
tion, as  it  sufHclently  appears  that  de- 
tanll  had  been  made  In  the  pa.vment  of 
the  bond. 

2.  The  evidence  In  this  cause  does  not 
show  a  payment  of  the  bond,  or  any  por- 
tlt)n  thoreof.  No  title  has  yet  passed  to 
purchaser,  because  he  would  not  accept 
the  deed  tendered  him.    Blodgi-tt  v.  Perry, 


97  Mo.  263,  10  S.  W.  Rep.  891;  I>ach  v. 
KoenlK,  56  Mo.  451.  The  matter  of  the 
sale,  therefore,  remains  in  fieri,  and  no 
satisfaction  of  the  debt  to  the  amount  bid 
has  occurred.  A  levy  on  land,  even  when 
eonaummated  by  sale,  amounts  to  notb- 
InK,  unless  proceeds  are  realized  there- 
from. 2Freem.  Ez'ns.  (2d  Kd.)  S  2(i!).  Jt 
is  claimed  In  the  brief  of  the  defendants 
that  the  sheriff  returned  the  mortgage 
satisfled  to  the  extent  of  the  bid :  but  this 
statement  does  not  seem  supported,  and, 
if  it  were,  snch  return  ts  not  conclusive. 
It  is  only  prima,  facie,  and  this  is  always 
the  case  where  the  matters  returned  come 
collaterally  in  issue,  as  in  the  present  In- 
stance. Crock.  iSher.  {45;  Bursert  v. Bor- 
chert,  69  Mo.  80.  The  doctrine  as  to  the 
effect  of  a  seizure  and  levy  on  personal 
proiierty  has  nothing  to  do  with  this 
case. 

8.  This  cause  has  been  transferred  to 
this  court  from  the  St.  Lionis  court  of 
appeals  on  the  ground  that  it  is  a  suit  by 
a  county.  The  cause  was  correctly  trans- 
terrud  to  this  court.    Judgment  afSrmed. 

All  concur,  but  Babclay,  J„  absent. 


LiNOO  V.  Bdrford. 

(Supreme  Court  of  MUsourl,  DiMeion  N9,  t. 
Harcb  28,1893.) 

HiOHWATS  — Opbsi^jo  under  Ordbr  or  Oountt 
Con  ST— NoTica— Dam  AOBS— iNJCNcnoR. 

1.  On  petition  to  the  county  court,  under  Rev. 
Bt  {  0U86  et  seq.,  to  open  a  public  road,  since 
It  Is  for  the  court  to  say  whether  tba  notice  of 
the  application  baa  been,  friven  as  required  by 
section  0980,  and  tbe  statute  does  not  require  tbe 
evidence  of  notice  to  be  preserved  in  the  record, 
an  order  of  tbe  county  court  directing  the  estali- 
lishment  of  tho  road,  and  reciting  that  it  was 
"proved  to  the  satisfaction  ot  the  court  •  •  • 
that  due  notice  has  been  given  according  to  law, " 
is  sufBoient  to  show  that  such  notice  was  given, 
as  against  a  collateral  attaoli  in  a  snit  to  enloia 
tbe  overseer  from  opening  tbe  road.  Daugherty 
V.  Brown,  8  B,  W.  Rep.  210,  9L  Mo.  2S,  foUowed. 
Zimmerman  v.  Snowden,  88  Mo.  218,  distin- 
guished. 

2.  Since  tbe  statute  providing  for  o{iening  a 
public  road  on  petition  to  the  county  court  aa- 
tborizes  (section  6938,  Rev.  St. )  tho  commission- 
ers, in  estimating  the  damages,  to  take  Into  oon- 
sideration  tbe  advantages,  as  well  as  the  disad- 
vantages, resulting  from  the  establishment  of  the 
road  to  the  land  over  which  it  runs,  tbe  owner 
of  Hucb  land  cannot  enjoin  the  establishment  of 
the  road  on  tho  ground  that  be  has  not  been  al- 
lowed any  damages,  wbere  tbe  commissioners 
have  determined  that  tbe  Iwneflt  peculiar  to  the 
land  not  taken  is  a  full  equivalent  for  tbe  land 
taken,  and  that  such  owner  is  not  entitled  to  any 
damages.  Daugherty  v.  Brown,  8  S.  W.  Bap. 
310.  91  Mo.  2ts,  followed. 

Error  to  circuit  court,  Johnson  connty. 

Action  by  H.  J.  Lingo  against  W.  H. 
Bnrtord  to  enjoin  defendant,  as  overseer, 
from  opening  a  public  road  under  an  or. 
der  of  the  county  court  of  Johnson  coun- 
ty. Judgment  for  plaintiff,  and  defendant 
brings  error.    Reversed. 

H.  P.  Sparks,  for  plaintiff  In  error.  IV. 
W.  Wood,  for  defendant  in  error. 

BitACE,  J.  This  is  a  proceeding  by  In- 
junction, in  which  the  plaintiff  in  the  cir- 
cuit court  obtained  a  judcnieut  perpetual- 
ly enjoining  the  defeudaut,  a  road  over- 
seer in  Johnson  county,  from  opening  a 
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certain  road  In  aald  county  over  plaintifTa 
premiHea,  iindpr  an  order  o(  the  cobutjr 
«oart  aiitliurixlne  him  ao  to  do;  which 
Judgment  the  dt<fendant  aeekM  to  have  re- 
veraied  by  hta  -writ  of  error  herein.  The 
gravamea  ol  plaintlff'a  complaint  ia  thua 
atated  tn  the  petition:  "Piaintifl  atatea 
that  no  legal  notice  waa  ever  given  o(  the 
preaentatiou  of  a  petition  for  auch  ao  or- 
der; that  the  county  comiplaaioner  did 
not  aurvey,  view,  or  marit  out  a  road> 
way  over  aald  land,  or  tal(e  relinquiah- 
menta  of  right  of  way  for  same,  or  aak  for 
■uch  relinquishments,  or  malte  any  report 
oI  his  action  as  the  law  requires,  and  that 
plaintiff  baa  never,  in  fact,  relinquished 
the  right  of  way  tor  a  road  over  aald 
land;  that  there  has  never  lieen  any  as- 
serament  of  damages  tu  be  done  the  land 
of  the  plaintiff  by  the  establishment  of 
■aid  road ;  that  the  pretended  order  of 
record  eatablishing  said  road  ia  void  npon 
its  face,  for  want  of  Jurisdiction  to  mal(e 
the  same.  **  In  aupport  of  his  complaint 
the  plaintiff  introduced  the  record  of  the 
procee<Ungs  of  the  coanty  court,  from 
which  it  appears  that  a  petition,  in  con- 
formity with  the  requirements  of  section 
«935,  Kev.  St.  1879,  was  presented  to 
the  county  court  at  its  regular  August 
term,  1887:  whereupon  the  county  court 
made  the  tollowlng  order  In  pursuance  of 
section  6987 :  "And the  court  ha ving  beard 
aaid  petition  publicly  read,  and  It  being 
proven  to  the  satisfaction  of  the  court 
that  it  is  signed  by  at  least  twelve  free- 
tiolders  of  Cbilhowie  and  Post  Oak  town- 
ships, three  of  whom  are  of  the  immediate 
neighborhood  of  said  proposed  road,  and 
that  due  notice  has  been  given  according 
to  law,  and  that  said  propused  road  Is  of 
public  utility  and  practlcablllty.it  Is  or- 
dered that  the  county  commissioner  pro- 
ceed tu  view,  survey,  and  mark  out  said 
road,  nnd  report  the  practicability  of  the 
said  road,  together  with  the  distances 
and  sitnation  of  the  ground,  the  names  of 
the  parties  granting  the  right  of  way, and 
the  estimated  cost  of  building  needed 
bridges,  at  the  next  regular  term  of  this 
court. "  At  the  ensuing  Novem'ner  term  of 
said  court  the  comnilHsioner  made  his  re- 
port, showing  thut  he  bad  executed  said 
order,  as  required  by  the  provisions  of  said 
flection;  and  giving  the  names  of  seven 
persons  over  whose  laud  the  route  of  the 
proposed  road  was  located,  who  had 
failed  to  relinquish  the  right  of  way,  of 
which  number  the  plaintiff  wao  one. 
Thereupon  the  county  court,  as  required 
by  section  0938,  appointed  three  disinter- 
ested freeholders  to  act  as  a  jury  to  view 
the  premises  and  assess  the  damages  of 
such  non-relinquishing  owners;  who, hav- 
ing duly  qualified  and  pei-formed  their 
duties  in  the  manner  required  by  said  sec- 
tion, made  written  report  to  said  court 
at  its  February  term  of  a  separate  flnd- 
iug,  as  to  each  of  said  owners,  of "  no  dam- 
ages."  Thereupon  the  court  made  the 
following  order:  "Now,  at  this  day,  is 
taken  up  by  this  court  the  report  of  the 
commissioners  heretofore  appointed  toas- 
Bess  the  damages  resulting  tu  the  prem- 
ises of  L.  P.  Fisher.  H.  Caldwell,  B.  F. 
Thomas,  F.  P.  Caldwell,  H.  J.  I^lngo,  W. 
W.  Wantland,  and  J.  D.  Whlttaker,  by 


reason  of  tlie  establiahment  of  a  public 
rond  petitioned  for  byA.J.Dnubam  et  al., 
from  which  report  the  coort  finds  that 
aald  commissioners  have  viewed  the  prem- 
ises of  the  parties  aforesaid,  and  have  al- 
lowed to  each  of  them  no  damages;  and 
no  objections  being  filed  to  the  verdict  ol 
said  Jury,  and  It  appearing  to  the  court 
that  said  proposed  road  is  of  sufficient 
pnblic  utility  to  Justify  opening  and  im- 
proTing  tbe  same  for  public  travel,  it  is 
therefore  ordered  that  a  public  road  forty 
feet  in  width  be  opened  and  run  as  fol- 
lows:" describing  the  route,  etc. 

1.  Section  6930  requires  that  notice  of  an 
Inteuded  apiillcatiuu  for  a  new  road  "shall 
be  given  by  written  or  printed  hand-bills, 
put  up  In  three  or  more  public  places  in 
snch  municipal  township  or  townships, at 
least  twenty  days  before  the  first  day  ol 
a  regular  term  of  the  county  court  at 
which  the  petition  ia  presented;"  and  sec- 
tlon  6937,  that  "the  coort  shall,  when  such 
petition  is  presented  and  publicly  read, 
and  upon  proof  of  notice  as  required  by 
the  next  preceding  section,  bear."  etc. 
Tbe  giving  of  such  notice,  and  proof  there- 
of, in  open  court,  when  the  petition  is 
poblldy  read,  are  essentlnl  prere^juisltes 
to  the  exercise  of  Jurisdiction  under  the 
act,  by  whlcii  the  property  of  a  cltlsen  is 
to  be  taken  for  use  as  a  public  road.  Tbe 
plaintiff  introduced  no  eviden'^e  tending 
to  prove  that  snch  notice  was  not  given, 
or  that  proof  thereof  waa  not  made,  as 
reciteil  in  the  order  of  the  court:  but  re- 
lies upon  tbe  InsufBciency  of  the  recital  in 
the  order  as  proof  of  the  Jurisdictional  fact 
of  notice.  It  la  well  settled  that  a  minis- 
terial officer,  tn  making  a  return  aa  to  how 
he  executed  a  power,  most  set  out  the 
facts  and  tbe  manner  In  which  be  per- 
formed the  act.  It  la  a  judicial  act  to  pass 
upiin  the  question  whether  a  notice  re- 
quired by  law  has  been  given  according  to 
law,  which  it  is  not  within  tbe  power  ol 
such  an  officer  to  determine;  hence  bis  re- 
cital that  notice  was  given  ab  required  by 
law  Is  no  evidence  that  It  was  so  givnn. 
Kpurlock  V.Allen,  49  Mo.  178;  Yankee  v. 
Tbompsun,  51  Mo.  234;  State  v.  Mautc,  62 
Mo.  258;  Pearce  v.Tlttsworth,  87  Mo.  635; 
Moore  v.  Harris,  91  Mo.  616,  4  S.  W.  Rep. 
43.9. 

This  principle  has  no  application,  how- 
ever, to  t.'ie  case  in  hand.  Here  the  coun- 
ty court  is  a  judicial  tribunal,  created  by 
law,  whose  duty  it  Is  to  hear  evidence, 
and  judicially  determine  whether  notice, 
in  cases  ol  application  for  a  public  road, 
has  been  given  In  tbe  manner  required  by 
law.  The  law  does  not  require  that  tbe 
evidence  given  should  be  preserved,  or 
that  the  court  sbould  make  a  special  find- 
ing of  the  facts,  showing  how  the  notice 
wai;  given.  It  Is  a  court  of  record,  hav- 
ing exclusive  original  jurisdiction  of  the 
subject-matter  of  opening  new  roads,  sub- 
ject to  tlie  right  of  appeal ;  and  although 
not  a  court  of  general  Jurisdiction,  and 
the  proceeding  Is  one  which  results  In  the 
taking  of  private  property  for  public  use, 
and  it  must  therefore  affirmatively  appear 
that  every  essential  requirement  of  the 
law  has  been  complied  with,  yet  it  does  so 
appear,  so  far  as  the  requisite  notice  is 
concerned,  in  a  collateral  attack,  when  by 
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the  record  of  the  JadKinent  of  each  court 
It  la  Hbown  that  "it  wau  proven  to  the 
satisfaction  of  the  court  that  due  notice 
has  been  Kiven  aa  reauired  by  law,"  noth- 
inK  to  contradict  Buch  recital  In  the  Judgr- 
ment  appearing  in  the  record.  The  facia 
shown  brinK  this  case  well  within  the  Ken- 
«ralrulelaiddown  in  Elliott,  Roada  &S. p. 
243,  where,  in  cunaiderinK  the  question  of 
notice.  It  is  said  **  that  when  an  inferior 
tribunal  la  vested  by  law  with  a  Renerai 
Jarisdiction  of  a  subject,  and  in  order  to 
-determine  wtiether  there  Is  Jurladlctlon  In 
the  particular  Instance,  the  law  empowers 
the  tribunal  to  paaa  upon  facts  essen- 
tial to  confer  such  juriadlction,  ita  decision 
will  prevail  as  againat.  a  collateral  attack ; 
and  within  this  rule  deciaions  upon  the 
'question  of  the  aufflciency  of  the  jurisdic- 
tional facts  must  fall."  And  in  Black, 
Jadgm.  §  288,  it  is  said:  "But  it  appears 
to  be  undlaputed  that  if  the  Jurisdiction  of 
■an  inferior  court  in  any  caae  depends  upon 
the  existence  of  a  certain  fact  or  state  of 
facts,  and  It  Is  shown  by  the  record  that 
there  was  evidence  tendlns  to  prove  such 
facts,  and  that  auub  evidence  was  ad- 
Jndsed  euflSclent.  and  the  court  judicially 
determined  that  such  facts  existed,  then 
the  judgment  cannot  be  collaterally  im> 
peached  or  contradicted."  The  following 
authorities  In  other  states  will  betoand 
to  support  these  rules:  Sheldon  v. 
Wright,  5  N.  Y.  497;  Porter  v.  Purdy,  29 
N.  Y.  106;  Agry  v.  Betts,  12  Me.  415;  An- 
Xell  V.  Kobblna,  4  K.I.  493;  Railroad  Co. 
V. City  of  Evan8ville,15  Ind.  SOU;  Shawhan 
T.  Lofler,  24  Iowa,  217;  People  v.  Hagar, 
52Cm1.  171.  And  in  this  state,  in  Daugber- 
ty  T.  Brown,  91  Mo.  26.  3  S.  W.  Rep. 
210.  which  was  a  proceeding  by  injunction 
to  restrain  a  road  overseer  from  opening 
a  rood  In  pursuance  of  an  order  of  the 
-county  court,  a  case  on  all  fours  with  the 
one  in  hand,  we  held  that  the  following 
recital  in  the  order  of  the  county  court : 
•*And  now  the  petition  of  the  above- 
named  parties  coming  on  to  be  heard,  and 
the  same  being  publicly  read,  and  it  being 
proven  to  tlie  satisfaction  of  the  court 
that  due  legal  notice  has  been  tfiven  of  the 
intended  application  to  thin  court  for  such 
road,  it  is  hereby  ordered,"  etc.,— was 
aufflcient  evidence  that  the  notice  required 
by  section  6936  bad  been  given ;  and  this 
is  substantially  the  recital  In  this  case, 
and  ought  to  be  decisive  of  this  point. 
In  Zimmerman  v.  Snuwden,  88  Mo.  218, 
nothing  can  be  found  inronbtstent  with 
this  ruling.  It  was  there  simplysaid  that 
notice,  being  a  jurisdictional  fact,  must  be 
"made  to  appear  upon  the  record  some- 
where; otherwise  the  proceediugs  are 
void  as  to  those  owners  who  did  not  re- 
linquish the  right  of  way;"  norin  Whitely 
y,  Platte  Co.,  73  Mo.  30,  where  the  recital 
showed  that  notice  bad  not  been  given  In 
the  manner  required  bylaw;  nor  in  Eaton 
V.  County  of  St.  Charles,  76  Mo.  492,  where 
it  was  held  that  this  court  could  not  look 
at  a  transcript  of  the  record  which  was 
not  t>efore  the  court  of  appeals  whence  the 
cane  came  by  appeal.  These  cases  and 
Adams  v.  Cowles,  95  Mo.  501,  8  8.  \V.  Rep. 
711,  detract  nothing  from  the  I<irce  of  the 
ruling  in  Dangherty  v.  Brown,  but  argu- 
mentatlrely  tend  to  support  it,  as  by  an- 


alogy does  the  case  of  Crow  v.  Meyersieck, 
SX  Mo. 411,  where  it  was  lield  that  a  recital 
in  the  record  of  the  judgment  of  the  pro- 
bate court  In  a  proceeding  de  Inniitico, 
"  that  due  notice  of  the  application  had 
been  given,"  was  held  tobesufflclent  when 
the  record  is  otherwise  silent. 

Plaintifl's  main  reliance  Is,  however,  on 
the  caae  of  Rail  way  Co.  v.  Young,  96  Mo.  39, 
8  S.  W.  Rep.  776,  where  it  was  held  that  a 
recital  in  the  order  of  the  county  court 
"that  due  legal  notice  of  the  iuteuded  ap- 
plication was  proved,  doea  not  cause  the 
necessary  facts  to  afHrmatively  appear. " 
That  case  la,  however,  to  be  distinguished 
from  tiie  one  In  hand,  in  that  there  the 
proceeding  wa^  a  direct  attack  upon  the 
proceedings  of  the  county  court  by  eertlo- 
rarl,  which  la  in  the  nature  of  a  writ  of 
error,  as  also  from  the  case  of  In  re  Gard: 
ner,  41  Mo.  App.  589,  which  was  an  ap- 
peal direct  from  the  proceeding  in  the 
county  court,  while  the  case  in  hand  is  a 
collateral  attack  by  Injunction.  Black. 
Judgm.  S§  2o2,  253.  While  it  is  sufficient 
for  the  purposes  of  this  case  to  simply 
make  this  distinction,  we  do  not  wish  to 
be  underatood,  in  so  doing,  aa  giving  the 
ruling  in  Railway  Co.  v.  Young,  supra, 
our  approval,  after  more  mature  consider- 
ation. 

2.  In  the  report  of  the  road  commission- 
er, it  appeared  that  the  plaintiff  failed  to 
relinquish  the  right  of  way  for  the  reason 
that  be  claimed  damages  in  the  sum  of 
SIOO.  This  was  a  substantial  compliance 
with  the  requirement  of  the  statute  in 
that  behalf.     In  re  Gardner,  supra. 

8.  The  statute  authorises  the  jury,  In 
estimating  the  damages,  to"  take  into  con- 
sideration the  advantages  as  well  as  the 
dlsadvaDtnges  resulting  from  the  estab- 
lishment of  such  road  to  the  tract  of  land 
over  which  it  runs.  "  Section  693S,  aupra. 
This  statute  was  considered  in  Daugher- 
ty  V.  Brown,  supra,  and  we  adhere  to 
our  ruling  in  that  case,  that,  "If  the  com- 
miasionerH  [jury]  ascertHlu  that  the  bene- 
fits peculiar  to  tlie  land  not  taken  is  a  full 
equivalent  for  the  land  taken,  and  that 
tlie  owner  la  not  entitled  to  any  damage, 
there  is  nothing  to  pay;"  consequently 
the  plaintiff  is  not  entitled  to  relief  on  the 
ground  that  the  jury  in  this  case  allowed 
"no  damages."  It  nppeara  from  the  rec- 
ord of  the  proceedings  of  the  county  court 
that  all  the  requirements  of  the  law  were 
suhMtantialiy  complied  with  in  the  matter 
of  the  eutablishment  of  this  road,  and  the 
motion  to  disaolve  the  iujunction  ought 
to  have  been  austalned  by  the  circuit 
court,  and  for  its  error  in  refusing  to  do  so 
tiie  cause  la  reversed  and  remanded,  that 
it  may  now  enter  a  proper  judgment  to 
that  effect.  All  concur,  except  Barclay, 
J.,  absent. 

CHBRBONNIER  v.  CUBRBONNIBR. 

(Supreme  Court  of  Missouri,  DMsion  No.  t. 
Fob.  8, 1892.) 

BrsciFic  Peuformancb  —  Ixdepi:«itb  Contbact— 
Part  Ferfokma:<ce. 
In  a  suit  by  a  soa  against  his  father  to 
compel  the  performance  of  an  alleged  oral  cod- 
tract  to  convey  certain  real  estate,  the  petition 
alleged  that,  the  son  being  engaged  to  be  mar- 
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ri«d  to  C.  'a  d«ii(ht«r,  tba  father  sod  C.  afreed 
that  C.  should  convey  to  tbe  dauglit«r  property 
worth  t!i,(XX),  on  condition  that  the  futher  would 
convey  to  the  son  property  of  like  value;  that 
the  son  afterwards  married  C. 's  daughter;  and 
that  C,  relying  on  the  agreement,  conveyed  cer- 
tain real  estate  to  the  daughter,  but  that  the 
father  refused  to  oonvey  land  to  his  son.  It  was. 
not  alleited  that  the  lather  agreed  to  convey  any 
particular  piece  of  real  estate.  Tbe  father  tea- 
tlfiud  ttiat  be  never  agreed  to  convey  to  his  son 
the  property  in  qnestion.  The  only  estate  con- 
veyed by  C.  to  hu  daughter  was  a  life-estate, 
and  this  conveyance  was  made  long  after  C.  had 
notice  that  the  father  did  not  intend  to  convey 
any  land  to  his  son.  Held,  that  the '  evidence 
failed  to  show  an  agreement  wtilch  could  be  en- 
forced. 

Appeal  from  St.  Lonifl  circalt  court; 
Jamkb  a.  Sbdrom.  .Iu<1s«. 

Suit  by  Edward  C.  Cherhonnler  airulnst 
Andrew  V.  Cberbonnler  to  cunipel  epeciflc 
periurmance  ut  an  alletfed  oral  contract 
to  convey  land.  Judgment  Tor  defendant 
on  dlainlMial.    Plnintirt  appenln.  Aflirnied. 

Tlion.  Thomiiffhitma  and  J.  K.  Haas- 
broiiffh,  for  appellant.  E.  T.  Farrish,  f<»r 
renpondent. 

Brack,  J.  This  is  a  salt  In  equity  inati- 
tated  by  t,be  plaintitf.  Edward  U.  Cher- 
bonnier,  aKalnat  his  father.  Andrew  V. 
Cberbonnler,  to  compel  the  performance 
of  a  verbal  contract  alleged  to  have  been 
made  between  Mh  father  and  hiii  (a therein* 
law.OeorKe  H.  Caae,  whereby  IiIh  father 
airrred  tu  convey  to  plaintiB  a  certain  lot 
trontlns  25  leet  on  Finney  avenue,  in  the 
city  of  Ht.  L«>ui<i.  The  moterial  avermenta 
of  the  petition  are,  in  aubBtance,  that  in 
tiieyearlxSO,  the  plaintiff  bavlnK  become 
euKa^ed  to  be  married  to  Annie CCaite, 
the  daoRhter  of  the  said  UeorKeK.  Caae, 
the  said  Cane  and  tbe  defendant  Andrew 
V.  Cherbonnier  agreed  verbally,  "each 
with  the  other,  that  Raid  tieortre  H.  Oaue 
would  convey,  within  a  reaHonable  time 
after  said  marriage  should  talie  place,  to 
bin  said  daughter  real  estate,  rexidence 
property,  in  the  city  of  8t.  Louis,  Mo.,  of 
the  value  of  three  thousand  dollars,  upon 
the  express  condition  that  defendant  An- 
drew V.  Cherbonnier  would  convey  to 
plaintiff,  within  a  like  reasonable  time 
after  snid  marriage,  real  estate,  residence 
property,  in  the  said  city  of  St.  Louis,  of 
the  value  of  three  thouHaiid  dollars;  each 
atrreebiK  and  obllKatinR  himself  to  con- 
vey the  HAld  real  estate  ns  aforesaid,  upon 
the  considerution  and  express  promUe  of 
the  other  to  convey  as  aforesaid.  That 
plaintiff,  havlnK  been  Informed  of  said  ar- 
rangement, afterwards,  on  the  27th  of 
April,  1NK1,  intermarried  with  tbe  said 
Annie  8.  Case.  That  afterwardo,  <e,nd  In 
purHuanceun<i  execution  of  said  HKreement, 
the  defendant  puix:hased  the  lot  described 
In  the  petition,  and  paid  therefor  the  sum 
of  111,250.  and  at  tlie  same  time  the  8uid 
Ca)<e  purchaHed  the  lot  next  adjoining  it 
on  the  east  for  the  nurpuse  of  complying 
with  his  part  of  snid  agreement,  and  im- 
mediately thereafter  tbe  defendHnt  and 
the  suid  Case  commenced  the  erection  of 
two  liouses  upon  said  lots.  In  pursuance 
and  towards  tlic  performaticeof  their  said 
agreement.  That,  after  the  work  of  erect- 
ing! Kuid  hnnses  wns  entered  upon  as  aiure- 
said,  it  was   a<tcertuiued    that   they,  to- 


Sether  with  the  lots,  would  cost  over 
^'<,UOU  each :  and  thereupon  it  was  vei^ 
bally  axreed  between  plaintiff  and  hlA  wife 
and  said  George  8.  Case  that  as  soon  as 
said  house,  then  being  constructeil  bystUd 
Case,  should  be  completed  and  conveyed 
to  plaintiff's  wife  under  said  aKreement 
as  aforesaid,  plaintiff  and  wife  would  re- 
fund to  said  George  S.  Case  such  excess, 
that  being  the  consideration  and  condi- 
tlou  upon  which  said  Case  agreed  to  and 
did  go  on  and  complete  the  said  house  at 
a  cost  iu  excess  of  93,000,  agreed  un  as 
aforesaid.  That  said  verbal  ogreement 
between  plaintitf  and  said  Case  waa  com- 
municated to  defendant  Anilrew  V.  Clier- 
bounler  by  said  Case  shortly  after  it  was 
made,  when  said  Case  stated  to  defendant 
A.  V.  Cherbonnier  that,  as  be  had  made 
that  arrangement  as  to  bis  daughter,  be 
supposed  that  he.  A.  V.  Cherbonnier, 
would  do  the  same  as  to  his  son,  tbe  plain- 
tiff. That  said  houses  were  completed, 
under  said  agreement  ana  arraagenieots, 
about  the  Ist  of  September,  lh81.  at  a 
cost  of  about  $.1,000  each.  That,  as  sooa 
as  said  houses  were  completed  as  afiire- 
said,  said  Case  put  his  said  daughter  into 
possession  of  the  one  built  by  him  as 
aforesaid,  in  pursuance  with  hia  said 
agreements  with  defendant  A.  V.  Cherbon- 
nier and  plaintiff  and  bis  wife  as  afore- 
said;  and  she  has  been  in  poHaeaaittn  ol 
said  property  as  owner  ever  since.  After- 
wards, about  May,  18K2,  in  compliance 
witb  hia  said  agreement  with  defendant 
Andrew  V.  Cherbonnier,  and  pursuant 
thereto,  with  tlie  full  Icaowledge  and  con- 
sent of  said  defendant,  by  what  he  d«umed 
a  good  and  sufiiclent  deed,  said  George  S. 
Case  conveyed  to  bis  said  daughter  the 
said  house  and  lot  purchased  and  pro- 
vided by  him  for  that,  purpose,  a«  afore- 
said, in  consideration  and  upon  the  ex- 
press condition  that  defendant  Andrew  V. 
Cherbonnier  would  convey  to  plaintitf  the 
said  lot  purchased  by  him  for  that  pur- 
pose, and  in  pursuance  of  the  said  agree- 
ment so  to  do.  That  plaintiff  and  hia 
wife,  after  being  put  In  possession  of  tbe 
house  and  lot  conveyed  to  his  wife  l)y  ber 
fiither.  Dr.  Case,  made  a  satisfactory  ar- 
rangement with  him  lor  tbe  payment  to 
hiiii  ol  the  excess  of  the  cont  ol  said  prop- 
erty over  said  sura  of  $;{,000;  and  after- 
wards,  in  March,  1888,  tbe  said  Case  exe- 
cuted, and  caused  to  be  executed,  otiier 
and  sufiiclent  deeds,  conveying  the  said 
real  estate  so  purchased  by  him  for  hia 
daughter,  to  her.  and  has  fully  performed 
his  part  of  said  agreement,  and  that  plain- 
tiff has  often  requested  his  father,  the  de- 
fendnnt,  to  perform  his  part  of  said  agree- 
ment by  conveying  the  property  so  pur- 
chased and  built  upon  by  bira  to  tbe  plain- 
tiff, to  do  which,  however,  he  has  always 
refused,  and  still  dotb  rrtuse.  That  plain- 
tiff lias  at  all  times  b»en  and  Is  now  ready 
and  vviliiog  and  offers  to  pay  the  said 
defendant  wliatever  nin.v  be  tbn  excess  la 
tlie  cost  of  said  propert.v  over  $^000. 
That  the  said  defendant  Andrew  V.  Cher- 
bonnier, on  the  10th  of  February,  18K7. 
conveyed  said  rent  estate  to  bis  co-defend- 
ant FurlHh.  in  trust  for  tbe  sole  and  sepa- 
rate use  of  8arab  C.  Cherbonnier,  also  a 
co-defcudaut,  and  the  wife  of  tbe  said  An- 
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drew  V.  That  sold  deed  wuh  made  with- 
out considernilon.  and  wan  taken  with 
notice  o(  BI1  ill  aRPeeinent  of  the  Raid  An- 
di-ew  V.  Clierl.onnler  with  said  CnHP. " 
Wherefore  plaintiff  asks  that  tht»  title  to 
anid  real  estate  may  be  dlvented  out  of 
Oefciidnnt.  and  vested  In  plaintiff,  and 
that  an  account  may  be  taken  of  the  cost 
of  aaUl  house  and  lot,  to  the  end  that 
pinlntltf  may  pay  the  excess  thereof  over 
$:),0<M>  to  defendant  Andrew  C.  Cherbon- 
uler,  and  that  sold  defendant  may  be  re- 
qoired  to  account  f(»rthe  rents  and  profits 
i-ecelved  by  him  and  the  other  defendants 
Bince  Ist  of  September,  ISxl,  and  for  pren- 
eral  relief.  The  answer  put  In  Imsub  all  the 
material  allcfca tions  of  the  petition,  and 
flet  up  some  special  pleas  that  It  will  not 
be  nei-essary  to  notice.  On  the  henrbiK 
the  trial  court  found  the  Issues  for  the  de> 
fendant.  and  dismissed  the  bill,  and  the 
plaintiff  api>ea]s. 

It  will  be  observed,  from  the  forejfotng 
statement  of  the  substance  of  the  petition, 
that  the  specific  promise  counted  upon  is 
that  the  defendant,  withlu  a  reasonable 
time  after  the  marnaKe  of  plaintiff  and 
KliHi»('ase.  would  convey  to  plaintiff  "real 
estate,  residence  property.  In  the  said 
«lty  of  St.  Louis  of  the  value  of  three 
thousand  dollars,"  In  consideration  of  a 
like  i»n>ml8e  upon  the  part  of  Dr.  Casp  to 
convey  property  of  a  like  character  and 
value  to  his  dauirhter.  It  Is  further 
tilleeed  In  the  petition  that,  relying  upon 
these  promises,  the  plaintiff  and  Misp  (!nse 
were  niarrie*! ;  but  it  is  conceded  In  the 
arKument  that  the  marrinKe  constituted 
no  such  part  i)erformance  of  the  contract 
as  would  take  the  case  out  of  the  statute 
of  frauds,  and  plalutiff  relies  solely  upon 
the  performance  i»y  Dr.  Case  of  his  part 
of  tlie  agreement  for  that  purpose.  It 
will  l)e  observed  that  the  petition  does 
not  exi>reHsly  charge  that  the  defendant 
Dr.  Cherbonnler  promised  to  convey  the 
particular  real  estate  in  question  to  his 
fion.  the  plaintiff,  but  he  seeks  to  set  op 
and  have  specitically  cnfoived  aerainst  the 
finid  defendant  u  deflnite  verbal  contract 
to  convey  such  real  estate,  of  the  value 
of  about  Sn.OOn,  upon  payment  of  say 
9:i,0<>0;  which  it  is  not  alleged  he  af^reed 
t«»  convey  upon  that  condition,  or  at  all, 
ttnt ,  upon  the  alleKe<i  promise  of  the 
defendant  that  he  would  convey  to  plain- 
tiff some  real  estate,  residence  property, 
fn  the  city  of  St.  Louis,  of  the  value  of 
|i:{.0<N).  It  appears  from  the  evidence  that 
«ome  time  in  the  winter  of  1XS1,  afrer  the 
eoKaKemcnt  and  before  the  marriage  of 
the  plaintiff  to  Miss  Case,  Dr.  Case  and 
Dr.  tMierbonnler  puivliaseda  lot  on  F'Inney 
avenue  hnvin>;  a  front  of  60  feet  thereon; 
that  Dr.  Case  bought  the  east  and  Dr. 
I'lierbonnier  the  went  half,  each  paid  for 
hlH  lot,  and  each  received  a  separate  deed 
tlierefor:  that  soon  thereafter  they  each 
entere<I  into  separate  contracts  with  the 
samec«mtractorM,  and  under  the  supervis- 
ion of  the  same  aivhitect.toorcct  for  each, 
on  bis  own  lot,  n  houi«e  on  the  same  gen- 
ariii  plan,  the  two  houses  to  be  built  to- 
pether,  wtt^  a  partition  wall  In  con'm<)u, 
anil  the  houses  were  acconlluKly  so  built; 
tlie  house  of  Dr.  Case,  with  the  lot,  cost- 
ins  iiim  about  95,K00,  and  the  bouae  of  Dr. 


Cherbonnler,  with  his  lot,  costinjt  him 
about  *(5,.5()0.  The  houses  were  completed 
about  the  1st  of  iSeptemlier,  ISKi.  On  the 
first  of  May.  18«2,  Dr.  Case,  by  his  deed  of 
that  date,  in  which  his  wife  joined,  and 
which  was  acknowledKed  on  tlie  2(tth  of 
that  mrintli.  and  filed  for  record  on  the  5th 
of  June  folio winjc.  "In  consideration  of 
natural  love  and  affection."  con veyeil  the 
lot  thus  by  bira  purchased  and  built  upon 
to  his  dauKhter  Annie  C  Cn^rbonnler, 
wife  of  the  said  Edward,  "to  have  and 
to  hold  to  her,  tiie  said  Annie  C.  Cherbon- 
nler, for  and  dnrinK  her  natural  life,  to 
her  own  separate  use,  with  power  of  sale 
or  Incumbrance  In  her,  the  said  Annie  G. 
Cherbonnler,  dnrinK  thellfeof  theprrantor, 
Georjce  S.  Case,  by  and  with  his  consent  In 
writbiK,  which  consent  slinll  be  evidenced 
by  his  JolnluK  in  such  dewl  of  c<mveyance 
or  incumbrance.  On  the  death  of  the  said 
Annie  C.  Cherbonnler,  the  property  hereby 
conveyed  shall  pass  to  and  vext  In  the 
heirs  at  law  of  the  grantor,  Georxe  8. 
Case.  In  fee-^lmple. "  At  the  April  term, 
ISNfl,  the  plaintiff  lnstltute<l  a  suit  In  the 
circuit  court  of  St.  Louis  a>ralnst  his  fa- 
ther, setting  out  substantially  the  same 
cause  of  action  as  In  this  suit,  whicti 
was  dismissed  on  tiie  Ath  of  .Tune,  IsMI. 
At  the  October  term.  ISSO,  of  said  court, 
he  instituted  another  like  suit  In  the  same 
court  which,  couilnir  on  to  l>e  heard  on 
nth  of  February,  \xs'.  the  trial  was  com- 
menced, and,  pending  the  same,  the  plain- 
tiff took  a  nonsuit,  with  leave.  After- 
wards, at  the  .lune  term,  1KN7,  of  said 
court,  he  instituted  another  iilte  suit, 
which,  coming  on  to  l)e  heard  on  ttie  2d 
of  March,  1WM,  was  by  leave  of  court  dis- 
missed by  the  plaintirf.  Thereupon  the 
said  <;aBe"nnd  plaintiff  and  bis  wife  cixi- 
veye«l  the  Cane  lotto  one  Peter  Camden 
Case,  who  thereafter,  on  thetlMi  of  Marcli, 
Iss^.  reronveyed  said  premises  to  plain- 
tiff's wife  In  fee-simple:  and  two  days  aft- 
erwards, on  the  Sth  of  March,  1888,  plain- 
tiff Instltntetl  the  present  suit. 

It  ai)pear8  that  in  the  Institution  and 
priiNecntlon  of  all  tiiese  suits  tlie  plain- 
tiff lias  had  the  aid  and  co-operation  of 
Dr.  Case,  upon  whose  evidence  and  that  of 
the  plaintiff  the  proof  of  the  making  of 
the  nllejred  contract  depentls.  The  follow, 
inn  extract  from  their  evi«lence  will  show 
Its  probative  foice  on  that  subject.  Dr. 
Case  testltled:  "I  went  to  see  him.  [Dr. 
Chprhoiiiiler  ]  and  he  remarked  that  'the 
yoiuiK  people.  It  seenuHi,  were  ficoluK  to 
be  married.'  I  said.  •  Yes.  it  seeins  an.' 
He  said  he  didn't  like  to  see  youn>r  people 
start  out  In  life  without  somethinK.  and 
said,  'Now,  If  vou  will  build  them  a  house, 
I  will  furnish  It.'  I  told  him.  at  that  time. 
I  was  n<)t  able  to  build  a  house.  *  Well,' 
hesavB.  'I  will  build  «ine  witti  yon;'  then 
'  We  will  build  It  toKCther.'  To  that  prop- 
ositlon  I  accede<i.  and  remarked  to  hliu, 
'  It  would  be  a  sreat  deal  lietter  for  us  tu 
build  two  little  houses  in  place  of  invest. 
iuKsomueh  money  In  one.  so  that  they 
would  have  one  to  live  In  an<l  one  fur 
revenue;'  and  he  aRreed  with  me;  but  he 
said  lie  had  always  poor  luck  in  bulldInK: 
that  bouses  cost  more  In  buildiuK  than 
first  evfHwted,  and  be  preferred  buyiuK. 
1  told  him  tbat  would  euit  me."    He  tiiea 
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testiflM  to  some  efforts  made  to  And 
suitable  property.  reHulting  nnally  in  tbe 
parcliaHe  of  the  Finney-Avenue  lot,  and 
the  erection  of  the  buildiuK"  thereon,  as 
herelnliefore  stated.  That  as  suun  as  bis 
building  waH  coinpleteil  he  put  his  dauKb- 
ter  in  poKHessioa.  and  since  she  has  been 
receiviuK  the  rents  and  profits  thereof. 
Further  on  in  his  examination  In  chief 
be  was  aslced  ity  plaiiitirf's  counsel: 
"Question.  What  was  the  barfjain,  It  any, 
as  tu  the  amount  of  the  donation  that 
was  to  be  made  by  yon  and  Dr.  Clier- 
bonnier  to  these  two  youn);  people?  An- 
swer. Weagreed  upon  three  thousand  dol- 
lars apiwe.  Q.  Did  the  houses  co^t  f3,- 
000,  or  more,  or  less?  A.  Cost  a  Rood  deal 
more.  Q.  Was  there  any  agreement  be- 
tween you  and  Edward Cherbounierubout 
how  the  excess  was  to  be  paid  back, 
which  was  communicated  or  tailced  over 
with  Dr.  Cherbonnier?  A.  Edward  Cher- 
bonnier  said  to  me  once  that  the  bouses 
were  going  to  cost  more  than  the  first 
amount  intended,  as  the  locality  demand- 
ed a  tiner  bouse,  and  I  said, '  Very  well,  I 
will  agree  to  it.  and  yon  can  pay  ua  back 
out  of  ttie  rents; '  then  I  went  to  Dr.  Cher- 
bonnier, and  told  him  the  same  tbing. 
g.  What  did  be  say  7  A.  Ue  didn't  say  a 
word." 

The  plaintiff,  testifying  on  this  branch 
of  the  case,  says:  "  Dr.  Case  called  at  the 
office,  and  had  a  conference  witb  father, 
who  told  me,  after  Dr.  (.'ase  left,  that  be 
bad  made  a  proposltinn  to  Dr.  ('ase,  and 
told  hlni  that  the  French  custom  was  to 
settle  something  on  young  folKS,  and  that 
Cane  was  non-committal;  that, aftera sec- 
ond Interview,  his  father  told  him  that  be 
and  Dr.  Case  had  agreed  to  buy  two  small 
bouses,  one  to  live  In  and  one  to  rent,  'In 
case  of  rain.'  That,  after  an  effort  of  some 
time,  the  hunt  for  suitable  bouses  was 
given  up;  his  father  telling  him  that 'Dr. 
Case  had  large  experience  in  building,  and 
that  tbe.r  were  going  each  to  build  a 
bouse.'  The  next  thing  he  knew  they  had 
bought  two  lots,  anil  Ills  father  tool<  him 
out  to  see  them.  That  after  Dr.  Case 
completed  his  bouse,  about  the  1st  of  Sep- 
tember, 18KI,  be  delivered  poBsession  of  it 
to  plaintiff's  wife,  who  has  since  been  In 
receipt  of  Its  rents."  In  reference  to  the 
agreement  between  the  witness,  his  wife, 
and  Dr.  Case,  testitled  to  by  Dr.  Case, 
plaintiff  says:  "I  thinl<  thlH  agreement 
was  before  the  marriiige.  I  never  heard 
my  father  confine  himself  to  any  amount, 
but  Dr.  Case  said  about  $:!,.5U0;  It  was  my 
suggestion  to  pay  the  excess  over  $3,500. 
Question.  Now,  If  that  arrangement  was 
communicated  to  your  father,  you  may 
tell  the  court.  Answer.  No.  sir.  I  never 
told  my  father  of  the  arrangement  Dr. 
Case  had  made,  because  my  father  never 
told  me  that  he  had  confineil  iiimsolf  to 
that  amount  with  Dr.  ('ase.  He  said  they 
were  building  the  houses,  but  he  never  told 
me  that  he  confined  himself  to  that 
amount.  Nor  do  1  know  that  Dr.  Case 
ever  communicated  tomyfathertbe  agree- 
ment that  1  should  pay  back  tbe  excess 
over  an  agreed  sum.  I  don't  remember 
that  I  ever  asked  my  father  to  convey  me 
that  house  aud  lot.  lam  not  sure  whether 
I  authorized  Dr.  Case  to  make  a  request 


lor  such  conveyance.  I  don't  remember 
makingsuch  request  of  Dr.  Case."  In  addi- 
tion to  the  foregoing,  some  loose  declara- 
tions of  Dr.  Cherbonnier, said  to  havebeeo 
made  while  the  houses  were  being  built, 
were  testified  to  by  two  witnesses,  to  the 
effect  that  tiie  houses  were  Intended  for  a 
wedding  present  to  the  children;  and  one 
to  Col.  Thoroughman  afterwards,  that  be 
bad  built  the  bouse  for  his  son.  and  in- 
tended at  one  time  to  give  it  to  him,  bat 
that  now  he  would  not.  The  foregoing- 
presents  tbe  salient  features  of  tbe  plain- 
tiff's case. 

On  the  i>ther  side.  Dr.  Cherbonnier  testi- 
fied. In  substance,  that  after  he  had  been 
informed  by  his  son  of  his  engagement  to 
Miss  Case,  and  had  made  her  acquaintaoce, 
and  they  had  both  promised  him  to  be 
married  In  the  Catholic  church,  he  said  to 
bis  son:  "'Under those  circumstances, I'm 
quite  satisfied  that  tbe  marriage  shall 
take  place.  •  •  •  If  you  are  married  Itv 
that  wa.v,  I  have  got  f 2.000  in  govern- 
ment bonds.  I  will  boy  a  little  boose  that 
may  coet  $2,000  or  $2,500.  I  intend  to 
break  up  housekeeping  this  spring,  aud  I 
will  furnish  it,  and  let  you  live  In  it,  aad,  if 
things  progress  satisfactorily  and  pleas- 
antly, and  It  Is  agreeable  to  yon,  I  wIU 
live  with  yon.'  •  •  •  After  that,  I  aaw 
Dr.  Case  at  my  office,  and  I  said  to  him: 
'I  Intend  to  buy  a  bouse.  I  have  been 
looking  out  for  a  house  for  some  time,  and. 
If  I  should  find  such  a  house  to  suit,  tbat 
I  Intended  to  let  them  live  In  it.  and  tbat 
I  would  tarnish  It.'  Alter  that  Dr.  Case 
suggested  to  me,  says  he. '  I  think  I  can 
build  u  house  for  less  than  you  can  buy  one;' 
and  urged  me,  and  Insisted  upon  it. 
Finally  he  came  to  me,  and  made  this 
prriposltion  ;  sayshe,  *Huw  muchdoyoo 
want  to  put  in  a  house?'  I  said,  *  Abuat 
$'2,500:'  and  he  said, 'I  think  I  can  build 
a  house,  if, vou  will  build  with  me.  that  wilt 
cost  about  $3,000;'  and  he  said  he  would 
look  around  for  a  tot,  and  be  took  me 
around  In  his  buggy,  and  we  looked  at 
many  lots.  Finally  he  found  a  lot  on  Fin- 
ney H  venue,  where  the  location  suite<l  me. 
and  he  bought  one  lot,  and  I  bought  the 
other,  and  the  houses  were  put  up.  That 
was  all  subBtautially  tbat  occurred  be- 
tween Dr.  Case  aud  myself.  Nothing  was 
ever  said  about  un  agreement  or  contract 
to  obligate  me  or  to  obligate  him  to  do 
anything.  I  will  state  that  never  at  any 
time  was  there  any  agreement  or  contract 
between  Dr.  Case  and  myself.  I  never  en- 
tered Into  a  contract  with  Dr.  Case. 
•  •  •  When  these  bouses  were  In  pro- 
cess of  construction  I  met  Dr.  Case  there 
quite  frequently,  and  on  one  occasion, 
when  the  houses  had  gone  to  tiie  first 
story,  Dr.  Case  came  up  to  me,  and  made 
the  proposition  that  we  give  to  each  of 
our  children  a  life-estate  In  our  respective 
houses.  He  said  to  me  that  he  would  give 
his  house  to  his  daughter  during  her  lite, 
and  at  her  death  It  would  come  back  to 
him,  and  proposed  that  I  do  tbe  same,  and 
m.v  answer  was,  *  If  I  give  anything.  I  will 
giveltoDt  and  out.'  Tbat  was  the  first 
and  only  time  that  a  proposition  was 
ever  made  to  me  to  give  a  honse,  and  my 
answer  was  what  I  stated." 

It   farther   appears   from  tbe  evidence 
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that,  Bome  two  or  three  weekH  before  the 
niarriaKe.  the  plaintiff  and  bis  Intended 
came  lu  the  conclusion  not  to  be  married 
in  the  Catholic  cbanMi,  but  by  an  Epiflco- 
pallanniiniHter.by  whom  they  were  finally 
married.  ThU  seemHto  haveslven  offense 
to  Dr.  Cherbonnier,  and  he  did  not  attend 
the  weddinti;  or  vialt  them  afterwards, 
and  was  the  commencement  of  an  es- 
tranKeiuent  between  father  and  son, 
which  wa«  afterwards  Intensified  by  other 
■apposed  pounds  of  offense  to  someextent 
dlHclosed  In  the  evidence,  but  which  need 
not  be  further  noticed,  and  which  seemed 
to  continue  to  the  day  of  the  trial.  And 
plain  tiff  testltleri  that "  he  had  doulita  about 
Ills  father  conveyinK  to  him,  when  he 
didn't  come  to  the  wedding,  and  before 
the  houses  were  finished,  and  so  told  Dr. 
Case,  bat  Dr.  Case  wouldn't  listen  to 
him."  It  seems  the  Investment  made  In 
this  property  was  a  good  one,  the  houses 
each  yielding  a  rent  of  faO  to  t60  per 
month. 

1.  It  Is  not  seen  how  the  chancellor,  on 
the  pleadluKs  and  evidence  In  this  case, 
could  have  done  otherwise  than  dismiss 
the  bill,  upon  thO'  familiar  principles  by 
'Which  courts  of  equity  are  f^overoed  In 
actions  tor  the  spMlflc  perfurmance  of 
verbal  contracts  for  the  conreyaoce  of 
real  estate,  which,  it  Is  claimed,  are  ex- 
cepted from  the  opernJ;lon  of  the  statute 
of  fiancN  by  reason  (if  performance  of  his 
part  of  the  contract  by  the  party  seeicinK 
relief.  In  the  recent  case  of  Rogers  v. 
Wolfe,  104  Mo.  9,  14  S.  W.  Rep.  805,  and 
Emmel  y.  Hayes,  102  Mo.  196,  14  S.  W. 
Rep.  2U9,  these  principles  are  thus  briefly 
stated  in  the  language  of  the  authorities 
therein  cited:  "It  Is  nut  only  indlspeu- 
sable  that  the  acts  done  should  be  clear 
and  definite,  and  referable  exclusively  to 
the  contract,  hut  that  the  contract  should 
also  be  established  by  competent  proofs 
to  be  clear,  definite,  and  unequivocal  In 
all  its  terms.  If  the  terms  are  uncertain  or 
ambiguous,  or  not  made  out  by  satisfac- 
tory proof,  specific  performance  will  not 
(as.  Indeed,  upon  principle  It  Mlinuld  not) 
be  decreed.  The  reason  would  seem  ob- 
▼ions  enough,  for  a  court  of  equity  ought 
not  to  act  upon  conjecture,  and  one  of  the 
most  important  objects  of  the  statute 
wan  to  prevent  the  Introduction  of  loose, 
incletermlnate  proof  of  what  ought  to 
be  established  by  solemn  contracts." 
"There  mnst  be  satisfactory  proof,  not 
merely  of  some  agreement  leading  to  acts 
of  part  performance.  In  pursuance  of 
which  they  are  done,  but  sufflcient  to  es- 
tablish the  particular  agreement  alleged, 
the  proof  of  this  point  must  be  satisfac- 
tory." "It  should  be  of  so  clear  and  for- 
cible a  nature  as  to  leave  no  room  for  rea- 
Bonable  doubt  In  the  mind  of  the  chan- 
cellor." "And  there  must  be  like  proof 
that  the  acts  performed  refer  to  and  re- 
sult from  that  agreement,  and  are  such  as 
would  not  have  been  done  unless  on  ac- 
count of  that  very  agreement,  and  with  a 
direct  view  to  its  perlormance. "  "The  rule 
1h  general  in  its  application,  and  funda- 
mental In  principle,  that  acts  which  are 
referableto  something  else  than  the  verbal 
uereement,  and  which  may  be  ordinarily 
otherwise  accounted  for,  do  not  consti- 


tute a  sufflcient  part  performance  of  it." 
"There  must  be  no  equivocation  or  uncer- 
tainty In  the  case." 

The  early  regret  expressed  by  manyeml- 
n«^nt  Jurists  that  courts  of  equity,  In  cases 
coming  within  the  statute  of  frauds,  did 
not,  in  the  beginning,  strictly  follow  the 
law,  la  perhaps  becoming,  in  this  day,  in- 
tensified, in  view  of  the  encroachments 
upon  that  statute  that  are  continually 
being  attemptnd  upon  all  sorts  of  pre- 
texts and  supposititious  equities.  If  any 
stand  Is  to  be  made  against  such  en- 
croachments which  threaten  a  practical 
repeal  of  the  statute  by  Judicial  legisla- 
tion, the  limits  prescribed  in  the  foregoing 
quotations  from  the  authorities  must  be 
strictly  maintained,  in  the  light  of  the 
fundamental  Idea  that  the  only  tenable 
ground  upon  which  the  departure  can  be 
Jufltlfled  Is  the  prevention  of  fraud,  not 
reparable  by  damages  In  action  at  law. 
The  case  in  hand  will  scarce  bear  the 
'touch  of  these  principles  at  an.v  point. 
Everything  In  It  Is  loose  and  Indetermi- 
nate. The  plaintiff  asks  a  court  of  equity 
to  compel  his  father  to  convey  to  him, 
absolutely,  the  particular  house  and  lot 
described  in  the  petition,  coating  the 
father  over  $8,000,  upon  payment  to  him 
of  the  excess  of  such  cost  over  fD,OUO,  al- 
though be  does  not  allege  in  bis  petition, 
nor  ia  there  any  evidence  In  this  record 
showing,  that  his  father  ever  agreed  so  to 
do.  Instead,  we  have  only  evidence  tend- 
ing to  prove  some  such  an  agreement  be- 
tween the  plaintiff  and  his  lather-ln-law. 
Dr.  Case,  In  regard  to  his  lot  and  house, 
which  agreement,  when  presented  to  Dr. 
Cherl)onnier,  he  refused  to  accept.  And  al- 
though the  terms  of  this  agreement  ore 
left  so  vague  and  uncertain  by  the  evi 
dence  thiit  the  concluiilon  can  as  well  be 
drawn  then>rrom  that  plaintiff's  wife  was 
only  to  receive  a  life-estate  In  the  premiseH 
after  the  excess  had  been  paid  out  of  the 
rents,  an  that  she  was  to  have  an  abso- 
lute estate  In  fee  upon  payment  of  that 
excess,  yet  the  court  Is  asked  to  first 
make  these  terms  definite  and  certain  by 
fixing  upon  Dr.  CaHe  a  definite  obligation 
under  the  agreement  to  make  an  ab.Nolnte 
ccmveyance  in  fee-simple  to  his  danghter 
upon  payment  of  the  excess,  and  then  im- 
pute to  Dr.  Cherbonnier  a  like  definite 
agreement,  and  fix  upon  him  a  like  obliga- 
tion to  his  son.  Upon  no  known  principle 
could  such  an  extraordinary  draft  be 
honored,  even  by  the  "expansivepowers  of 
a  court  of  equity."  The  baldness  of  this 
proposition  Is  sought  to  be  relieved  by 
the  allegation  in  the  petition  that  Dr. 
Cherbonnier  did  agree  to  convey  some 
real  estate,  residence  property,  lu  the  city 
of  St.  Louis,  to  bis  son.  of  the  value  of 
$3,000;  and  it  is  contended  the  evidence 
tends  to  show  that  he  intended  the  prem- 
ises In  question,  and  that  he  Intended  to 
convey  it  in  fee.  This  does  not  help  the 
matter.  It  is  simply  asking  a  court  of 
equity  not  to  enforce  a  specific  contract 
made  by  the  defendant,  but  to  convert  an 
agreement  confessedly  too  vague  and  in. 
definite  to  be  enforced  by  Intendment  into 
a  specific  contract,  and  then  enforce  It. 
In  other  words,  the  court  Is  asked  to  exe- 
cute the   Intentions  of   Dr.  Cherbonnier 
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not  bin  contract, — to  make  a  contract  for 
bim,  ami  tbeii  enforce  It.  Bnt  the  proof 
of  even  tlilH  allotred  indetlnite  acrcement  in 
not  at  all  satiHfactory;  it  cannot  be  cer- 
tainly dednreU  from  anything  that  Dr. 
Cherbonuler  huUI  or  did.  All  that  can  be 
leKitlniately  drawn  from  the  evidence  la 
that  Pr.  (.Mierborinler  entertained  und  ex- 
preaaed  a  willinKneaH  at  onetime  to  Inveat 
aome  money  tu  residence  property  for  tlie 
benefit.  In  8orne  way,  of  the  about  to  be 
married  couple;  the  amount  uncertain, 
and  the  interest  they  were  to  have  In  the 
property  iindetlned;  that  Ur.  C'aae  enter- 
talnluK  at  the  eanie  time  a  rorreapondlna; 
dlepoHltion.  tiie  lota  were  boui^bt,  and  the 
bouHea  commenced,  without  any  aeuHo 
upon  the  part  of  either  that  tlicy  were 
doinK  ao  by  force  of  any  contractual  obli- 
Katlona  between  them,  but  moved  thereto 
by  the  "love  and  affection"  which  each  en- 
tertained for  bla  child.  In  a  very  aolemn 
manner  Dr.  Caae  declure<l  afterwanls.  in 
bia  deed  of  May,  iMi,  to  hia  danghter,. 
that  bewaa  moved  thereto  by  tbac  conHl(l> 
eration;  and  tbal  hia  intention  wan  then 
that  ahe  waa  to  hare  a  life-eatate  only  in 
the  premlKea  conveyed,  and  not  an  abno- 
lute  eatate  in  fee.  aa  now  claimed;  thua 
neKatlvinfc  nny  auch  agreement  aa  la  now 
aouKbt  to  be  Met  np,  even   upon   hla  own 

Eart.  The  Injury  complained  of  ia  that 
'r.  Case  waa  induced  to  convey  to  bia 
^lan^hter,  upon  the  faith  of  Dr.  Cherbon- 
nler'a  promiae  to  convey  to  hia  aon,  (the 
purchase  of  the  lot  and  the  erection  of  the 
bulldlnR  caused  no  Injury, — It  proved  to 
be  a  good  Investment.)  yet  the  evidence 
Hhowa  that,  mora  than  a  year  before  the 
conveyance  of  1S.S2  waa  made,  plaintiff 
and  i)r.  Caue  were  advlaed  and  Icnew  that 
Dr.  Cherbonnier  did  not  intend  to  convey 
to  bla  aon.  and  the  conveyances  made  In 
isiSM  were  only  made  after  years  of  nn- 
availing  effort  made  to  comi>el  snvb  a 
conveyance  after  lie  had  refused  to  do  so. 
How,  then,  can  these  deeds  be  said  to 
hare  been  made  upon  tiie  faith  of  the  de- 
fendant's promise,  not  to  compel  a  per- 
formance of  which  would  be  to  operate  a 
fraud  upon  the  plaintiff  or  Dr.  t'ase? 
Thus  the  evidence  fails  to  prove  any  par- 
ticular aKreenient  such  as  could  be  en- 
forced by  a  court  of  equity,  and  fails  to 
Battsfactorlly  prove  any  act  done  prcjnill- 
clal  to  the  Interest  ol  Dr.  Case  or  the 
plaintiff,  in  part  performance  thereof.  In 
reliance  upon  and  referulile  solely  to  such 
an  agreement, and  of  which  it  can  t>e  said, 
but  for  such  an  aRreenient,  it  would  not 
have  been  done.  The  circuit  court  com- 
-mitteil  no  error  in  diamlsaiue  the  bill,  and 
its]udKroent  ia  affirmed.  All  concur,  ex- 
cept BAitciJLY,  J.,  not  sitting. 


State  ex  re/.  Osarr  Cocnty  t.Tate  et  ah 

(Supreme  Court  of  Missouri,  Division,  No.  1. 
Fob.8,189-i.) 

BbTTISS    AMDS    JCDOIIENT — OnOUSDa  —  AVBNI)- 
MENT  AT  SCBSSQCEXT  TeKM. 

I.  In  Missouri,  a  motion  will  lie  to  set  aside 
a  iudsment  for  Irregularity,  In  the  same  court, 
witbin  three  years  from  Its  rondllion. 

8.  Where  a  Judgment  was  rendered  on  a  bond, 
.against  several  oblif^ors,  oae  of  whom  was  dead 
wbon  tiM  suit  was  brought,  tiia  other  Judgmant 


defendants  cannot,  at  a  subsequent  term,  have 
the  judgment  set  aside,  on  that  account,  as  to 
tbeuisolvea. 

8.  The  entirety  of  a  Judgment  in  Missouri 
discansed,  and  the  adjudications  tberuoo  re- 
viewed. 

4.  A  judf^ment  cannot  be  vacated  on  mntioa, 
at  a  later  term,  barause  the  petition  on  which  it 
is  founded  does  not  stale  (a4:ts  sufiiuieui.  etc 
Such  defect  is  not  an  "irreKulurity"  within  tha 
statute  regulating  such  motions. 

5.  Under  the  Missouri  stiitute  of  Jeofails,  t 
court  mar,  on  motion,  in  alBrmaiice  of  a  Judg- 
ment, strike  out  therefrom  the  name  of  a  party 
against  whom  it  was  irregularly  entered  at  a 
prior  term. 

(Syllabus  by  th«  Judge.) 

Appeal  from  circuit  court,  Ocark  coun- 
ty; J.  F.  Uai.b,  Judxe. 

Action  by  the  state  ex  rel.  Ozark  county 
afcaiust  Tate  and  others  to  recovL>r  on  a 
collector's  bond.  .ludKmcnt  for  plaintiff. 
From  an  order  auHtaiuluK  defendants 
motion  to  set  aside  the  judKiuent  and  an 
order  refusing  plaintiff'a  motion  to  amend 
tlie  record  It  apiteais.    Reversed. 

Munka  &  H llUuwH.tor  appellant.  EvHoa 
<e  Love,  for  reapondenta. 

BARTLAy,  J.  The  relator,  for  whoae 
use  and  l>eneflt  this  action  rnns,  is 
Oxark  county.  The  cnune  ia  ttased  up- 
on the  official  bond  of  an  ex  collector,  and 
alleged  breaches  th,ereof.  Touching  sur*h 
procee<llngs,  it  ia  declare<l  by  aecttion  XK2, 
Rev.  Kt.  ItSKl.  that  "every  suit  lirouglit 
upon  aucb  otticlal  bond,  to  the  uae  of  tlie 
party  aggrieved,  and  every  JudKnient 
tbereon,  shall  be  deemed  the  private  Kuit 
and  Judgiiient  of  the  relator.  In  thesnrae 
manner.  In  every  resp  ct,  as  If  h^  were  the 
nominal  plaintiff,  and  auch  relator  shall 
be  liable  for  costa,  as  other  piaintiffH." 
Same  as  section  58.%  Rev.  .St.  Ix7U.  The 
county  ia  tlie  real  party  in  Interest  aa 
plaintiff,  and  that  fact  brings  the  present 
ap(>eal  within  the  revisory  jurlMiliction  of 
this  court.    Const.  IHi't,  art.  6,  $  1:2. 

2.  Tbe  matter  presented  for  review 
concerns  the  correctness  of  the  rulings  on 
the  circuit  upon  two  motions,  filed  aome 
yeara  after  the  lirat  Judgment.  These  ni<>- 
tions  were,  by  consent,  heard  together, 
and  the  following  facts  develoix'd :  In 
1MS7  plaintiff  recovered  Judgment  against 
defendant  Tate,  the  exH^oilei-tor.  and  the 
other  defendants,  as  sureties  upon  liia 
otticlal  bond.  This  juilginent  was  reacht-d 
in  due  course  upon  plvadln<8  in  ordinary 
form,  and  findings  by  a  referee  to  whom 
the  issues  were  sent  tor  trial  by  agreement 
of  the  parties.  No  motion  for  new  trial 
waa  made  by  defendants,  and  the  term  ol 
the  Judgment  lapsed  wltlKiut  any  steps 
towards  reviewing  it.  At  the  April  term, 
18K9,  une  ol  tlie  motions  now  uiitler  con- 
sideration waa  filed  by  defendants,  by 
which  they  seek  to  set  aside  the  judgment 
mentioned,  for  the  reasons  (I)  that  one 
of  the  defendants,  J.  J.  Piiand.  named 
therein,  wcs  dead  at  the  time  the  action 
was  Instituted;  and(2)  that  thepluintiff's 
fjetltion  therein  is  lUHufnclent.  Thereup- 
on the  plaintiff,  next  dny,  maiie  a  motinn 
to  amend  the  Judgment  record,  by  strik- 
ing out  the  name  of  J.  J.  I'iland.  for  that 
be  had  never  been  served  with  pro<%s8  in 
tbe  cause,  beins    dead,   •mi    tbat    tbe 
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entry  of  his  name  was  a  misprision  of  the 
clsrk.    It  further  appeared,  at  the  hearing 
of    these  motloDs,  that,  in    the    sheriff's 
return  to  the  summons,  no    mention  Is 
mnclc  of  service  on  J.  J.  Pilnnd,  but  he  Is 
tbereia  stated  to  be  "not  living."    Pluintifi 
concedes  that    he    was  dead  durirg  the 
pro«*eedlng9,  as    claimed  by   defendants. 
Oil     this  showing  of  facts,  the  trial  court 
denied    plaintiff's  motion   to    amend    the 
juilf^ment,  and   sustained  defendants'  mo- 
tion to   vacate  It  entirely.    The  plaintiff 
excepted   to  thesA  rulings,  and,  after  nn- 
euccessful  motions  to  correct  them,  and 
preserving  its  points  for   review  in  due 
form,  appealed  to  the  St.  Louis  court  of 
appeals.     That    court    transferred     the 
cause  to  the  supreme  court  tor  the  reason 
already  noted.    We  will  first  review  de- 
fendants' motion  to  Bet  aside  the  ]udg> 
ment.    It  is  evidently  predicated  on  the 
flection  which  sanctions  motions  to  set 
asicle  Judorments  for  irregnlarlty.  If  "made 
witliln  three  years  after  the  term  at  wblcli 
sach  judgment  was  rendered."    Rev.  8t. 
1S89.   §  2235,  same  as  section  3727  of  1879. 
The  motion  was  not  brought  on  by  legal 
representatives  of  the  deceased,  in  the  in- 
tei-eat  of  his  estate,  but  by  his  co-defend- 
auts,  evidently  on  the  theory  that    the 
jad^ment  is  an  entirety,  and,  being   ir- 
reg;ular  as  to  the  dead,  must  he  vacated 
as  to  the  living,  defendants  named  in  it. 
The  action  is  an  ordinary  one,  to  enforce 
the   obligation  of  a  contract.  Joint  and 
several,  under  our  statutes.   Rev.  Bt.  1889. 
§§  2384-23><7.    Plaintiff  saw  fit  to  bring  all 
the    defendants   into    one   action,    as   it 
I)Iain1y   had  the  right  to    do,   (Rev.  St. 
I8>>9,  §  1995,)  and  obtained  judgment  ac> 
cordliigly,  which  might  lawfully  be   en- 
forced.  In  full,  ahHlnst  any  one  of  the  de> 
fendnnts  alone,  leaving  him  to  assert  bis 
equity   to   contribution    against    his    co- 
obligees.    The  judgment  was  Irregular,  to 
say  the  leant,  as  against  J.  J.  Piland,  the 
deceased.    He  wan  not  served   with  pro- 
cess, and  was  reported  "not  living"  by 
the  sheriff,  (though  the  effect  of  that  part 
of  the  return   we  do  not  now  discuss.) 
But  was  the  judgment  on  this  account  ir- 
regular, as  against  the  other  defendants 
i)roper1y  before  the  court?    We  think  not. 
f  there  is  any  useful   vitality  In   the  Code 
provisions    touching    this    subject,    such 
irregularity  furnishes  no  good  reason  to 
annul   the  judgment  against  the  live  de- 
fendants.   Was    it    more    than    a    mere 
<l<>fect  in  form,  as  to  them?    Rev.  St.  1889, 
§<;  2101,2117.    Did  It  affect  their  substantial 
rights  upon  the  merits?    Id.  §2100.    Surely 
nut.     The  only  basis  for  contending  that 
it  did,  rests  on  the  supposed  entirety  of 
every  judgment  at  law.    There   are  nu- 
nieroiiH  reiiiarkH,  scattered  through  onrre- 
ported  cases  to  the  effect  that  snch  a  jndg- 
ment  is  an  entirety,  and  munt  stand  or  fall 
compactly  as  to  all  parties  defendant  to  It; 
and  some  (lecisluus  rest  squarely  upon  that 
proposition.     .Smith's    Adm'r  v.   Rollins, 
(ls.-)7,)  25  Mo.  408;  Hosklnson    v.   Adkins, 
(1SS3,)  77  Mo.  537:  Insurance  Co.  v.  Clover, 
(IKCiS.)   86    Mo.  392;    Pomeroy    v.   Betts, 
(1862.)  81  Mo.  419.    Buttherearealso  many 
hnal  rnllngH  inconsistent  with  that  theory 
«u  broadly  stated.    It  has  been  frequently 
held  that,  in  a  collateral  proceeding,  the 
T.18s,w.no.l3— 69 


fact  that  snob  a  judgment  is  void  as  to 
one  defendant  does  not  of  itself,  neces- 
sarily, vitiate  it  as  to  others.  Lenox  v. 
aarke,  (1873.)  62  Mo.  115;  Wemecke  t. 
Wood,  (1874.)  68  Mo.  852;  Holton  ▼. 
Towner,  (1884,)  81  Mo.  366;  Williams  v. 
Hudson,  (1887,)  93  Mo.  524,  6  S.  W.  Rep. 
201.  And  lu  many  cases,  where  judg- 
ments at  law  have  been  questioned  on 
appeal  or  error,  the  results  announced 
are  not  In  harmony  with  the  theory  of 
entirety.  Thus  In  Crispen  v.  Hannovan, 
(1885.)  86  Mo.  160,  though  it  is  stated.  In 
a  general  way,  that  a  judgment  is  an  en- 
tirety, tbe  conclusion  reached  by  this 
court,  striking  out  the  name  of  a  party, 
erroneously  Joined  as  defendant  in  tbe 
circuit  court's  judgment,  and  then  a£9rm- 
Ing  tbe  latter,  shows  a  practical  aban- 
donment of  tbe  theory.  The  same  action 
bad  been  taken  by  this  court  previously  in 
Crucbon  v.  Brown,  (1874,)  57  Mo.  8S,  and 
Weil  V.  Simmons.  (1877,)  66  Mo.  617.  both 
cases  at  law.  In  the  very  recent  case  of 
Klelber  y.  Railway  Co..  (Mo.)  17  S.  W.  Rep. 
946.  an  action  for  damages  for  personal  in- 
juries, wherein  there  was  a  Judgment 
against  both  defendants  on  the  circuit, 
this  court,  in  banc,  on  appeal,  affirmed 
the  judgment  as  to  one  defendant,  and 
reversed  it  as  to  the  other.  A  similar 
practice  has  been  followed  in  other  in- 
stances. Wescott  V.  Bridwell,  (1867,)  40 
Mo.  146;  Hunt  v.  Railway  Co.,  (1886,)  89 
Mo.  607,  1  8.  W.  Rep.  127;  La  Riviere  v. 
La  Riviere,  (1888,)  97  Mo.  80,  10  S.  W.  Rep. 
840;  Itude  v.  Mitchell,  (1888,)  97  Mo.  865, 
11  S.  W.  Rep.  225.  We  apprehend  that  tbe 
more  recent  rulings  on  this  point  give 
better  expression  to  the  principles  that 
animate  our  Code  of  Procedure.  We  be- 
lieve the  latter  intended  to  assimilate  the 
treatment  of  Judgments  at  law,  (when 
practicable,)  in  the  particular  under  con- 
sideration, to  that  which  has  always  been 
conceded  to  apply  to  decrees  in  equity  up- 
on appeal.  Dickerson  v.  Chrlsman,  (1859,) 
28  Mo.  141.  There  may  possibly  be  Judg- 
ments which, owing  to  the  peculiarnatnre 
of  tbe  proceedinafs  wherein  they  occur,  re- 
quire to  be  treated  as  entireties.  We  are 
not  now  called  upon  to  decide  as  to  that, 
and  it  is  better  to  avoid  generalizing,  un- 
necessarily. Keeping  In  view  the  case  be- 
fore us,  we  hold  that  the  liability  of  de- 
fendants in  a  Judgment  for  the  payment  of 
money,  originating  in  a  Joint  and  several 
contract.  Is  several  In  nature,  and  that  ao 
irregularity  In  Its  rendition,  as  against 
one  defendant,  furnishes  no  sufiQclent  rea- 
son to  vacate  the  Judgment,  regularly 
rendered  as  to  the  other  parties  defendant 
therein. 

8.  Another  ground  of  defendants'  motion 
to  vacate  is  that  the  petition  In  the 
cause  does  not  state  facts  sufilclent, 
etc.  If  that  point  Is  well  taken,  it 
would  indicate  Judicial  error  in  the 
judKment,  but  it  would  not  justify  set- 
ting it  aside  as  Irregular  upon  such  a 
motion  as  this.  An  erroneous  judg- 
ment, regularly  reached  In  accordance 
with  established  rules  of  procedure,  can- 
not be  reversed  b.v  such  a  motion  inter- 
posed after  the  lapse  of  the  term  at  wblcb 
It  was  pronounced.  Peaks  v.  Redd,  (1S51,) 
14  Mo.  79;  Bank  y.  Moss,  (1848.)  6  How 
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31.  Weconcliide  tliat  all  the  reaeionH  as- 
8l;;ned  lu  defendants'  motion  are  ineuffl- 
clvnt,  and  that  it  should  have  been  over- 
rnled. 

4.  The  plaintiff's  motion  to  amend  the 
Judgment,  by  strllElng  out  the  name  of  J. 
J.  Plland  therein,  is  next  to  be  considered. 
Because  of  the  facts  already  mentioned, 
the  court  should  not  have  included  J.  .1. 
Plland  among  the  defendants  In  the 
original  Judgment.  The  latter  was  merely 
null  as  to  him,  though  good  as  to  the  other 
defendants;  and,  while  the  irregularity 
might  have  been  simply  ignored,  it  was, 
nevertheless,  competent  for  any  one  in- 
terested, having  a  standing  in  the  litiga- 
tion, to  invoice  the  court's  aid  to  correct 
it,  by  striking  out  the  name  from  the 
judgment.  In  contemplation  of  law  it 
was  as  if  never  entered  there,  and  to  strike 
It  out  was  to  do  nothing  more  than 
shape  the  form  of  the  rword  to  conform 
to  the  legal  truth.  Under  our  statute  of 
amendments,  this  might  properly  be  done 
(in  affirmance  of  the  true  judKment)  by 
the  trial  court,  or  by  any  appellate  court 
which  the  cause  might  reach  indue  course. 
Rev.  St.  1889,  S  2101,  same  as  section  8570, 
Rev.  St.  1879.  The  authority  conferred 
by  the  section  cited  has  often  been  exer- 
cised by  this  court,  and  is  an  important 
feature  of  the  present  Code  of  Civil  Pro- 
cedure. Its  utility  and  Justice  have  been 
recognised  In  prior  decislunt),  and  need  nnt 
be  enlarged  upon  at  this  time.  Weil  v. 
Simmons,  (1R77.)  reviewed  in  8  Cent.  Law. 
J.  340;  Crispen  V.  Hannovan,(]885,)86Mo. 
160.  The  plaintiff's  motion  to  amend 
should  have  been  sustained.  The  final 
orders  of  the  trial  court,  relating  to  both 
the  motions,  are  reversed,  with  directions 
to  overrule  defendants'  motion  to  vacate 
the  jwlgment,  and  to  sustain  plaintiff's 
motion  to  amend  it.  as  indicated.  All  the 
Judges  of  this  division  concur. 


BccR  V.  Pkoflb's  Strkbt-Railwat  ft 
Electric  Light  &  Power  Co. 

(Supreme  Court  of  Missouri,  DivigUm  Ifo.  1. 
F<eb.8,  lti93.) 

Btbbet  Railwats — Negliobnce — Injdbt  to  Pbbb 
Passknoer— Oavaqbs— Instkcctions. 

1.  Where  a  petlttun  charged  negligenoe  of 
the  driver  of  a  street-oar  in  prematurely  start- 
ing it  while  plaintiff  was  alightioe,  and  the  evi- 
dence supported  the  charee,  tbe  fact  that  a  de- 
fective brake  contributed  to  the  injury  will  not 
defeat  a  recovery,  and  constitutes  no  variance. 

2.  A  small  boy  became  a  free  passenger  on 
defendant's  street-car,  by  consent  of  the  driver 
in  obsrge.  Held,  that  defendant  became  bound 
to  exercise  towards  him  the  same  care  as  towards 
other  passengers. 

8.  In  detei-mining  whether  a  cause  should  go 
to  the  Jury,  the  court  must  give  plaintiff  the  ben- 
efit of  the  moat  favorable  view  of  his  facts,  and 
of  every  reasonable  inference  therefrom. 

4.  A  too  general  instruction  on  the  measure 
of  damages  is  harmless  error,  if  acoompanled  by 
s  full  and  correct  one  on  the  same  subject. 

6.  Courts  should  not  unnecessarily  multiply 
instructions.  It  is  aot  srror  to  refuse  those  of 
which  the  essential  principles  have  been  already 
given. 

6.  A  boy  received  injuries  from  having  been 
run  over  by  a  car,  with  the  ordinary  conse- 
quences of  pain,  etc.,  and,  moreover,  a  perma- 
nent limp  and  incapacity  to  straighten  his  leg. 
Held,  $3,000  damafres  were  not  excessive. 


7.  Under  the  If  Usonri  practice  aot,  (Rev.  St 
1889,  i  2188,)  held,  by  Bbacb  and  Babcut,  JJ., 
that,  where  an  instruction  is  first  asked  during 
the  closing  argument  to  the  Jury,  it  rests  in  ilie 
sound  discretion  of  the  court  to  ^veor  refuse  it; 
but  held,  contra,  by  Bbbbwoou,  C  J.,  and 
Bljlck,  J.,  that,  It  oorreot,  it  should  be  given 
then  as  of  right. 
(3vWH>ut  by  Vie  Judge.) 

Appeal  from  circuit  court,  Buchanan 
county;  O.  M.  Spencer,  Judge. 

Action  by  Oriey  Bunk,  au  infant,  by  Ba- 
ins D.  Buck,  his  next  friend,  against  tbe 
People's  Street-Rail  way  &  Electric  Light 
&  Power  Company  fur  personal  injuries. 
Judgment  for  plalntlT  Defendant  ap- 
peals.   Affirmed. 

The  other  facts  fully  appear  in  tbe  fol- 
lowing statement  by  Barclay,  J. : 

Action  for  personal  injnries  tn  plaJntifl 
by  defendant  as  a  passenger  carrier. 
Judgment  for  plaintiff.  Defnndant  ap- 
pealed. Tbe  defendant's  request  for  in- 
struction No.  1,  (mentioned  in  the  opin- 
ion,) as  originally  asked,  read  as  abown 
below;  but  the  court  erased  tbe  wonla 
now  inclosed  by  brackets,  added  in  their 
stead  those  indicated  by  italics,  and  then 
gave  the  instraction  so  modified:  "(11  If 
the  Jury  believe  from  tbe  evidence  that 
Orley  Buck  got  onto  defendant's  car  to 
ride  thereon,  and  that  the  driver  of  said 
car  stopped  said  car  at  the  place  w he rt> 
said  Orley  Buck  wanted  to  get  off,  and 
that  tbe  driver  then  set  the  brake  of  paiti 
car,  and  said  Orley  Buck  then  got  off  of 
said  car  while  It  was  still  standing,  but 
continued  to  bold  to  the  rod  thereof  with 
one  or  both  hands,  and  while  he  was  so 
holdingtosald  rod  the  brake  slipped  off  Its 
fastening  un  account  of  beingdelective,  and 
the  car,  in  consequence  thereof,  then  start- 
ed, or  in  consequence  thereof  was  started 
while  said  Orley  Buck  was  still  boldingto 
said  rod,  and  said  Orley  Buck  was  hurt, 
by  and  on  account  of  the  fact  that  the  car 
was  started  [in  the  manner  aforesaid.] 
by  reason  aoleljr  of  tbe  delectivts  brake, 
and  without  any  want  of  care  or  aegli- 
geoce  OB  tbe  pari  of  tbe  servant  la  ranninur 
and  operating  said  car,  then  tlie  jury  will 
find  for  the  defendant."  Another  refused 
request  of  defendant,  referred  tn  by  the 
court,  is  as  follows:  "No.  7.  The  court 
Instructs  the  Jury  that  if  they  believe  from 
the  evidence  that  plaintiff  was  riding  on 
defendant's  car  without  paying  anv  fare 
for  riding,  and  that  defendant's  driver 
stopped  said  car  tor  hiiu  to  get  off.  ami 
that  he  did  get  off,  and  that  while  he  waa 
holding  to  the  rod  of  said  car  thb  brake 
slipped  by  reason  of  being  defective,  ami 
the  mules  or  car  started  In  consequence  of 
the  slipping  uf  the  brake,  and  that  plain- 
tiff was  hurt  in  consequence  of  the  car  or 
mules  starting  on,  in  said  manner,  tbe 
pialntift  cannot  recover  in  the  case.' 

D.  ft.  BttrneB  and  Jaa.  W.  Boyd,  for  ap- 
pellant. Ryan  A  Macdonald,  tor  respond- 
ent. 

Barclay,  J.,  (after  8ta,tlng  the  facts. i 
The  plaintiff  was  a  small  boy  at  tbe  time 
of  the  injury  that  forma  the  basis  of  this 
action.  The  proceeding  was  begun,  in  his 
interest,  by  his  father  as  next  friend,  ami 
after  issues  Joined  a  trial  was  had  iM^fore 
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Jcdfire  Sfbncbr  and  a  ]nry.  Tbe  plaln- 
tlB'8  testimony  tends  to  show  that  begot 
aboard  a  street-car  of  defendant's  line  In 
Kt.  Joseph  to  take  a  rldu  with  the  driver, 
who  was  In  sole  charge,  one  afternoon  in 
April,  1889.  Nobody  else  was  on  tbe  cur. 
PlaintifT  tooii  a  poHltion  on  the  front  plat- 
fiirm  by  the  driver.  When  they  reached  a 
point  near  the  buy's  home,  he  expressed  a 
wish  to  get  off.  The  driver  Stopped  tbe 
car,  and  took  plaintiff  by  the  arm  to  help 
him.  As  be  was  about  reaching  tbe 
ground,  bat  bad  not  fully  cleared  tbe  car, 
tbe  latter  suddenly  started,  throwing  the 
boy  down  so  that  the  car  ran  over  his 
leg.  His  hand  was  yet  on  tbe  Iron  rail 
by  the  side  of  the  platform  wiien  the  for- 
ward jerk  took  place.  He  then  tried,  by 
catcbing  hold  with  both  hands,  tu  keep 
from  under  tbe  car;  but  bis  strength  gave 
out,  and,  when  be  let  go,  the  front  wheel 
ran  over  him  before  the  team  of  mules 
rould  be  stopped. 

1.  The  first  objection  to  the  rulings  of 
tlie  trial  court  refers  to  tbe  sufficiency 
of  the  petition.  It  is  questioned  as  stat- 
ing a  different  sort  of  negligence  ■  from 
that  shown  by  the  evidence.  The  petition 
contains  two  counts.  In  tbe  first  It  is 
charged  ftiat  defendant's  employe.  In  con- 
trol of  the  car,  "negligently  and  unlaw- 
fully permitted  him,  the  said  plaintiff,  to 
aligbt  from  tbe  front  platform  of  said  car, 
so  under  bis  charge,  while  the  same  was 
in  motion,  and  that,  while  in  the  act  of  so 
alighting  from  said  car  as  aforesaid,  the 
said  servant  *  *  *  of  the  defendant 
*  *  "  carelessly  and  negligently,  and 
without  any  fault  of  plaintiff,  ran  said  cur 
upon  and  against  tbe  plaintiff,  and 
knocked  him  down,  and  ran  tbe  wheels  of 
said  car  over,  upon,  and  across  the  riglit 
legof  piaintifl,"etc.  In  tbe  second  count 
it  Is  alleged  that  "the plaintiR,  with  the 
knowledge,  consent,  and  permission  of 
tbe  •  •  •  employe  of  defendant,  so  in 
charge  and  control  of  said  car  as  afore 
said,  attempted  to  alight  from  the  front 
platform  of  said  car;  but,  before  plaintiff 
bad  time  and  opportunity  to  safely  alight 
therefrom,  tbe  said  employe  of  defendant, 
so  in  charge  of  said  car  as  aforesaid,  sud- 
denly, carelessly,  and  negligently  started 
said  car  forward,  and  carelessly  and  neg- 
ligently, and  without  fault  or  negligence 
upon  the  part  of  plaintiff,  caused  said  car 
to  run  upon  and  against  tbe  plaintiff, 
knocking  him  down,  and  carelessly  and 
negligently  ran  the  wheels  of  said  car 
over,  upon,  and  across  tbe  right  leg  of 
plaintiff,"  etc.  Defendant  claims  that 
tbeiie  speclflcatlons  of  negligence  are  not 
sustained  by  tbe  evidence,  ina^imnch  as 
(Id  addition  to  the  facts  already  stated) 
It  appeared  that  the  brake  on  the  front 
platform  of  the  car  was  not  in  good  or- 
der. Tbe  contention  is  that  the  injury  Is 
attributable,  not  to  tbe  negligence  alleged 
of  the  driver,  but  to  the  defective  brake, 
which  is  not  complained  of  in  the  plead- 
ing. Tbe  driver  bad  knowledge  of  the 
condition  of  the  brake.  It  would  not 
catch  and  stand  fast,  and  thus  hold  the 
car,  unless  continually  held  by  the  per- 
son In  charge.  On  the  occasion  of  this 
nilKhap'.  as  the  driver  admitted,  the  mu- 
niont  tae"let  go  of  the  brake  it  [tbe  car] 


started;  the  brake  flew  loose."  He  then 
was  In  the  act  of  helping  the  buy  down 
the  step.  The  evidence,  we  think,  fairlj* 
justified  an  inference  of  negligence  on  the 
driver's  part  in  letting  go  tbe  brake  so 
soon,  in  view  of  its  condition,  and  that 
the  Injury  resulted  from  that  negligence. 
The  court  closely  confined  the  scope  of  lia- 
bility to  tbe  case  made  by  the  petition, 
and  Instructed  the  jury  expressly  that 
plaintiff  could  not  recover  "on  account  uf 
any  injury  which  may  have  happened  to 
him  solely  through,  by,  or  on  account  of 
any  defect  in  tbe  brake  of  said  car." 
Whether  this  was  an  entirely  accurate 
statement  of  law  for  this  case  we  need  not 
stop  to  consider.  Plaintiff  did  nut  except 
to  it.  The  delendaut  asked  and  obtained 
it  from  the  court,  and  it  certainly  pre- 
sented a  view  of  the  law  qalte  as  favora- 
ble to  defendant  as  it  was  entitled  to  uc 
this  part  of  tlie  case. 

2.  Defendant  next  Insists  that  the  cause 
should  bave  been  taken  from  tbe  Jury, 
and  that  tbe  facts  disclose  no  ground  tor 
plaintiff's  judgment.  The  plaintiff  got  on 
the  car  a  few  blocks  from  his  home.  He 
knew  the  driver,  and  asked  him  for  a  ride. 
The  driver  consented,  stopped  the  car, 
and  took  him  aboard.  He  paid  no  fare. 
The  immediate  clrcumHtances  of  his  acci- 
dent, in  getting  off,  have  been  already 
stated.  Plaintiff  was  lawfully  upon  tbe 
car.  By  consenting  to  bis  riding  there, 
defendant  became  bound  to  exercise  to- 
wards him  the  same  care  as  towards  other 
passengers.  This  is  a  necessary  and  plain 
deduction  from  decisions  heretofore  ren- 
dered ou  this  subject  in  Mlasuuri.  Mnehl- 
hausen  v.  Railroad  Co.,  (1886,)  91  Mo.  332, 
2  S.  W.  Rep.  315;  Whitehead  v.  Railway 
Co..  (1889,)  99  Mo.  270, 11  S.  W.  Rep.  751. 
i^o  it  is  unnecessary  to  discuss  Ihe  proposi- 
tion as  an  original  one.  That  the  act  of 
the  driver  (in  letting  go  the  brake  before 
the  boy  had  safely  cleared  the  car)  might 
reasonably  be  found  negligent  we  think 
very  clear.  That  the  act  might  also  fair- 
ly be  found  to  have  caused  plaintiff's  in- 
jury seems  equally  evident.  There  am,  no 
doubt,  certain  contradictions  In  the  state- 
ments of  some  of  the  witnesses,  but  that 
is  a  matter  with  which  we  have  no  pres- 
ent concern.  In  determining  whether 
the  cause  should  go  to  the  jury  we  must 
give  plaintiff  the  benefit  of  the  most  favor- 
able view  of  his  facts,  and  of  every  reason- 
able inference  therefrom.  8u  viewed,  we 
think  this  case  is  one  for  triors  of  facts  to 
decide,  and  that  there  was  no  error  in 
submitting  it  for  their  action. 

3.  It  Is,  moreover,  claimed  that  the 
award  of  damages  (98,000)  Is  excessive. 
Tbe  evidence  touching  tbe  nature  and  ex- 
tent of  plaintiff's  injuries  was  given  by  the 
boy's  father,  by  the  two  physicians  who 
attended  and  examined  him,  as  well  as  by 
several  by-standers  who  helped  plaintiff 
from  under  the  car.  The  wound  whs 
both  contused  and  lacerated,  some  eight 
or  ten  Inches  long,  and  three  inches  wide, 
near  the  knee,  and  soon  became  an  aggra- 
vated ulceration.  Gangrene  set  in.  He 
suffered  severe  pain,  was  confined  to  bed 
for  three  months,  and,  nt  the  time  nf  the 
trial,  (eight  months  after  the  accident.) 
the  wound  was  yet  open  and   unhealed. 
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Butta  ptaysldana  eoncurPMl  in  the  opinion 
that  the  injury  waa  permanent,  and  that 
plaintiff  would  alwaya  be  ubIiRed  to  walk 
with  a  limp.owlng  to  the  lose  of  muenular 
tissae,  and  could  not  straiKhten  out  bis 
leg.  The  teatimonyon  this  point  was  not 
contradicted  in  any  particular.  All  tb« 
evidence  showa  that  plaintiff  la  a  mere 
child,  tboneh  hia  exact  age  does  not  ap- 
pear. It  la  atated  in  the  petition  at  six 
years,  but  the  general  denial  of  the  anuwer 
prevents  our  acceptiuR  that  statement  as 
a  fact.  He  waa  before  the  circuit  court 
■and  ]ary,  but  was  not  called  as  a  witness. 
All  the  references  to  him  throughout  the 
trial  indicate  that  be  is  quite  young.  In 
vii-w  of  that  fact,  and  of  the  permanent 
nature  of  the  injury,  we  do  not  consider 
the  assessment  of  bis  damages  at  fS.OUO 
excessive.  It  certainly  dues  not  appear 
exorbitant,  or  even  to  sai^gestthe  proprie- 
ty of  any  revisory  pruning  by  this  court. 
4.  It  is  further  assigned  that  the  court 
erred  in  Its  instructions  touching  the  meas- 
ure of  recovery.  Tbeerror  claimed  Is  In  the 
fourth,  given  for  plaintiff,  which  (as  we 
aball  later  have  occasion  to  refer  to  its 
language  on  another  point)  had  better  be 
quoted  in  full,  vie:  "(4)  The  court  In- 
structs the  Jury  that  the  defendant,  as  a 
atreet-rallway  company,  is  responsible  to 
its  passengers  for  the  careless  and  negli- 
gent acts  of  Its  servants  and  agents  em- 
ployed by  it  In  running  and  managing  its 
cars,  and  that  the  defendant,  as  such 
fltreet-railwa.y  company,  is  bound  to  exer- 
cise reasonable  care  and  vigilance  In  car- 
rying Its  passengers  to  their  destination, 
andlsbuund  to  allow  a  reasonable  and 
sufficient  time  to  euable  such  passengers 
to  safely  alight  from  Its  cars.  If  the  Jury 
believe,  from  the  evidence  in  this  case, 
that  the  car  in  which  the  plaintiff  was 
traasported  was  not  allowed  to  remain 
stnnding  still  such  a  reasonable  and  suffi- 
cient length  of  time  as  to  enable  the  plain- 
tiff, by  the  exerciseof  reasonable  diligence, 
to  safely  alight  from  the  said  car,  but, 
while  the  plaintiff  was  using  reasonable 
•diligence  In  alighting  from  snid  car.  It  was 
by  the  defendant'sservant  negligently  and 
carelessly  permitted  suddeiily  t(»  Jerk  and 
start,  by  reason  of  which  sadden  Jerking 
And  starting  of  said  car  the  plaintiff  was 
precipitated  under  said  car  and  injured,  as 
alleged  in  the  petition,  the  Jury  should  find 
the  issues  for  plaintiff  in  this  case,  and 
asBeas  his  damages  at  such  sum,  not  ex- 
ceeding twenty-five  thousand  dollars,  as 
they  may  believe  from  the  evidence  be  Is 
entitled."  Along  with  this  was  another 
instruction,  given  at  the  instance  of  pliiln- 
tlff,  touching  the  dama^^es,  as  follows: 
""(2)  The  court  Instructs  the  Jury  that.  If 
they  find  for  the  plaintiff,  lu  assessing  the 
-damages  they  should  take  Into  considera- 
tion the  age  and  situation  of  plaintiff,  his 
bodily  suffering  and  mental  anguish  re- 
eultiug  from  the  injury  received,  the  ex- 
tent and  permanency  of  the  tnjnry  sus- 
tained ;  but  in  no  cose  shall  they  And  in  a 
greater  amount  than  twenty-five  thou- 
sand dollars.**  Did  thelourtli  instruction 
stand  aluDe,  and  its  bearing  on  the  result 
of  the  trial  seem  to  us  prejudicial  to  de- 
fendant, as  in  Hawes  v.  Stock-Yards  Co., 
OMM),)  103  Mo.  60,  15  S.  \V.  Rep.  751,  the 
case  would  have  a  UeclUedly  different  as- 


pect from  that  It  now  presents.  Here  tha 
objectionable  instruction  (whose  chief 
fault  Is  generality)  is  accompanied  by  an- 
other, stating  the  proper  legal  dements 
going  to  make  up  plaintiff's  meaaare  of 
compensation;  while  the  verdict  following 
seems  reasonable,  and  plainly  wltbin  the 
limitations  marked  by  the  more  particu- 
lar Instruction.  It  is  our  duty  not  to  re- 
verse a  Judgment  for  any  error  not  mate- 
rially affecting  tbe  substantial  rights  erf 
the  adverse  party.  Rev.  St.  1«89,  §§  2100. 
2808.  Reading  these  instructions  together, 
it  is  not  clear  that  the  fourth  can  fairly  be 
held  erroneous  In  the  cirenmstancce;  bat, 
even  if  it  be,  we  think  It  likewise  appears 
to  have  had  no  injurious  effect  upon  the 
result  of  tbe  litigation.  |t  does  not,  there- 
fore, furnish  snfUcIent  cause  for  a  reversal. 

5.  But  the  fourth  Instruction  for  plain- 
tiff Is  attacked  from  another  stand-pulnt. 
It  is  said  that  It  makes  defendant  liable 
for  falling  to  allow  tbe  car  "to  remain 
standing  still  such  a  reasonable  and  suffi- 
cieut  length  of  time  as  to  enable  the  plain- 
tiff," etc.,  'to  safely  alight,"  and  that  no 
such  c'ause  of  action  appears  In  the  peti- 
tion. But  it  is  plain,  on  reading  tbe  in- 
struction through,  that  the  fluding  of 
thefaet  Just  referred  tola  introduced  mere- 
ly as  preliminary  to  tbe  finding  of  negli- 
gence in  suddenly  starting  the  car  wbile 
plaintiff  was  alighting  from  it.  We  tbtnk 
the  instruction  cannot  fairly  be  r^ard- 
ed  as  reaching  outside  tbe  paper  case  lor 
Issues. 

6.  Defendant  alsocomplalns  of  tbe  modi- 
fication of  Its  request  for  iastractlon  No. 
1,  as  shown  In  tbe  statement  preceding 
this  opinion.  Tbe  court  had  already  told 
the  Jury  that  there  could  be  no  recovery  for 
any  Injury  resulting  "solely  through,  by,  or 
on  account  of  any  defect  In  tbe  brake." 
The  request  No.  1  did  no  more  than  put 
that  identical  proposition  In  another 
Hbepe.  The  modification  by  the  court 
does  not  substantially  change  the  le- 
gal effect  of  tbe  original  requcHt.  except 
In  so  far  as  it  restates,  at  the  close,  tbe 
theory  of  the  case  embodied  In  the  in- 
structions for  plaintiff,  touching  tbe  negli- 
gence of  the  driver,  which  theory  we  have 
already  discussed  and  approved  in  previ- 
ous paragraphs  nt  this  opinion. 

7.  The  refusal  of  defendant's  request 
numbered  7  was  not  error.  Whatever  of 
legal  principle  It  contained,  materially 
bearing  on  the  facta,  was  already  before  the 
Jury.  Tbe  court  should  be  commended 
for  not  Increasing  the  number  of  instrnc- 
tions.  unnecessarily,  by  mere  repetition. 

8.  .\nother  assignment  of  error  Is  based 
upon  the  refusal  of  defendant's  request  for 
Instruction  numbered  10,  in  these  words: 
"The  court  instructs  tbe  Jury  that  If  they 
believe  from  tbe  evidence  that  Orley  Buck 
g:)t  off  of  said  car,  and.  when  said  car 
started,  tried  to  get  on  said  car,  and  In 
consequence  thereof  was  hurt,  tbe  Jury 
will  find  for  defendant. "  After  a  careful 
examination  of  the  record,  we  find  no  tes- 
timony falriy  tending  to  support  that  re- 
quest, and  It  was  therefore  properly  re- 
fused. There  Is  no  evidence  that  plaintiff 
had  cleared  the  car,  and  then  tried  to  get 
on,  after  It  started.  The  testimony  that 
he  seized  the  Iron  railing  by  the  dash- 
board, when  the  car  m aved.su ddenly  fur- 
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-ward,  plmixtly  shows  that  it  was  not  witb 
lilie  purpose  of  getting  aboard  the  car, 
l>ut  in  the  endeavor  to  save  himself 
from  the  danger  of  getting  ander  the  car. 
-vtrbicb  the  aoezpected  moToraent  of  the 
latter  created.  All  the  evidence  shows 
tbat  be  bad  asked  to  get  oft,  and  was  In 
ttie  act  of  aning  so,  witb  tbe  help  of  tbe 
rl  river,  when  the  abrupt  start  tools  place 
1:liat  did  tbe  damage. 

9.  Furthermore,  the  eireait  Jadge  in  tbe 
bill   of  exceptions   certifies   that   reqnest 
numbered  10  was  refused  because  it  "was 
oflered  while  the  closing  argument  was 
being  made,  and  ten  miootes  before  tbe 
]ary  was  permitted  to  retire  for  considera- 
tion of  tbe  ease."    Our  statute  declares 
tba  t, "  when  the  evidence  is  concluded,  and 
before  the  ease  Is  argued  or  submitted  to 
tbe   Jury,  or  to  the  court   sitting  as  a 
Jury,  either  party  may  move  the  court  to 
Klve  instructions  on  any  point   of    law 
arlRlngln  the  cause,"  etc.    Rev.  St.  1889, 
§  21K8.    The  instruction  here  in    question 
relates  merely  tu  the  general  Issues  In  tlie 
case.    There  Is  nothing  before  us  to  show 
ttaatit  was  called  for  by  anythlni;  that  had 
happened  during  the  argnment ;  nor  does 
it  bear,  on  Its  face,  any  Indication  that  it 
was  suggested  or  made  necessary  by  oc- 
carrences  that  took  place  after  the  other 
InatructlOBS  were  given.    We  are  of  opin- 
ion that  the  orderly  and  efficient  dispatch 
of  business  in   tbe  trial  court   demands 
that  the  Judge  thereof  be  invested  with 
Bome  discretion  on    this   subject,  as   on 
many  others,  and  that  be  may  properly 
InRist,  ordinarily,  on  the  presentation  of 
requests  for  instructions  before  the  argu- 
ment begins.    We  should  assume  tbat  be 
is  actuated  in  his  course  by  a  desire  to  dofull 
justice  in  tbe  partlenlarease,  and  hncertain- 
ly  has  a  closer  and  better  view  of  tbe  trial 
than  we  obtain  from  a  mere  record.   When 
an  instruction  is  asked,  as  in  this  instance, 
oat  of  tbe  order  defined  by   the  statute 
quoted,  we  think  it  rests  in  tbe  sound  dis- 
cretion of  the  court  to  determine  whether 
or  not  tbe  luterents  of  justice  require  it  to 
be  given,  and    that,  to    predicate  error 
upon  Its  refusal,  some  showing  should  be 
made  Cbeyond  the  mere  correctness  of  the 
reqnest)  indicating  an  abase  uf  tbat  dis- 
cretion.   No  Bucb  showing  Is  made  In  ttals 
case.   Wbatcircum8tances,it  any, will  war- 
rant or  demand  the  giving  of  an  Instruc- 
tion at  a  later  period  than  the  opening  of 
the  argument,  (if  the  cause  bn  argued,) 
this  appeal  does  not  call   upon  us  to  say. 
We  express  no  opinion  on  tbat  point;  but 
wehold  that  theclrcultcourtls  Botbound, 
merely  because  asked,  to  give  an  instruc- 
tion, presented  for  the  first  time,  as  here, 
during  the  closing  argument  to  the  jury. 
Judge  nsACB  concurs  with  me  in  this  par- 
agraph, but  Chief  Justice  Shckwoou  and 
Judge  Black  are  of  opinion  tbat  the  court 
should  give  any  ciirrect  and  pertinent  In- 
struction, if  requested  at  any  time  before 
the  cause  Anally  goes  to  the  Jury,  as  In  tbe 
presant  instance. 

10.  We  have  noticed  all  the  assignments 
of  error  that  appear  to  merit  remark,  and, 
Ondlng  none  of  them  well  taken,  sfBrro 
tbe  Judgment.  Except  as  indicated  In  the 
oluth  paragraph,  all  the  judges  of  this  dl- 
Tislon  concur  fully  in  this  opinion. 


8CREOBDBR  V.  BoBBITT  »t  Ul. 

(Supreme  Court  qf  Jfissouri,  DtoMcn  Jfo.  t. 
Feb.  8,1893.) 

Fbaubdlsht  CoirrBTi.Moss — SsocBive  Cbbdicok. 
— HiioBaoaiPTios  or  Axomn. 

1.  A  tailing  debtor  may  prefer  one  creditor 
to  aaother  by  rIvIdb  the  totmer  a  mortgage  to 
•ecnre  an  eziating  indebtedneiB,  where  it  u  ac- 
oeptad  In  eood  faith  by  the  creditor  tor  th6  sola 
purpose  01  such  security. 

2.  A  misdescription  In  a  mortgage  of  a  not* 
as  "tor  113,000,"  wtien  in  fact  it  rec^  "118,067.- 
44,"  does  not  vitiate  the  security,  where  tli* 
oonrt  limits  the  scope  of  the  latter  to  tiie  lesser- 
•am  named  in  the  mortgage. 

{Si/Uainu  by  the  JTudge.) 

Appeal  from  St.  T.>ouls  drcnit  eoovt; 
Jacob  Klbin,  Judge. 

Suit  by  Mary  E.Schroeder  against  Miury 
Ij.  Bobbitt  and  others  to  set  aside  a  deed- 
of  trust.  Decree  for  defendants.  Plaintiff 
appeals.    Affirmed. 

Eber  Peamtck,  for  appellant.  Collins  Ar 
Jamison,  for  respondents. 

Barclay,  J.  The  deed  which  plaintifTs- 
blll  seeks  to  set  aside  is  in  the  nature  of  a 
mortgage,  securing  payment  of  some  $12,- 
000.  Tbe  defendants  are  the  holders  of  tbe 
secured  Indebtedness,  and  otber  parties, 
variously  Interested  in  the  subject-matter 
ol  the  trust.  It  Is  unnecessary  to  state 
the  pleadinga  in  detail.  Their  general< 
nature  will  sufficiently  appear.  The  hear- 
ing developed  these  facts :  Mary  E.  Schroe- 
der,  the  present  plaintiff,  had  a  suit  for 
divorce  against  William  H.  F.  Schroeder 
in  June,  1888,  which  was  about  to  be 
called  for  trial  when  the  latter  executed 
the  deed  of  trust  mentioned,  transferrlnic 
certain  parcels  uf  land  in  St,  Louis  to  a 
trustee  to  secure  to  Mrs.  Bobbitt,  one  of 
these  defeudants,  tbe  Indebtedness  stated. 
It  is  admitted  that  Mr.  Schroeder  waa 
then  justly  liable  to  Mrs.  Bobbitt  in  the 
sum  ol  $12,057.44  for  money  loaned,  evi- 
denced by  a  note  for  tbat  amount,  dated 
February  25. 188S.  This  note  was  unse- 
cured until  the  execution  of  the  said  deed 
of  trust,  which,  however,  recited  it  as  be- 
ing for  f  12,000.  The  deed  was  duly  re- 
corded, June  8,  1888.  Thereafter,  July  «» 
1888,  plaintiff  obtained  a  decree  of  divorce, 
as  prayed,  which  adjudged  to  her,  tor  ille, 
all  the  Interest  and  estate  of  Mr,  Schroe- 
der In  one  of  tbe  parcels  of  land  cuvered- 
by  the  deed  of  trust  in  question. 

Plaintiff's  chief  contention  is  that  this 
deed  is  fraudulent  as  to  her;  but  It  may- 
shorten  the  discnsslou  to  mention,  Just 
here,  tbat,  in  her  bill  of  exceptions,  plain- 
tiff concedes  that  the  deed  was  executed 
and  delivered  to  secure  the  note  of  Feb- 
ruary 25, 1888;  "that  said  note  was  m!s- 
descrlbed  In  the  deed  o*  trust  because  the 
attorney  of  Mrs.  Bobbitt  did  not  have  Ik 
with  blm  at  the  time  said  deed  was 
drawn;  that,  whatever  the  intent  of  the 
defendant  Schroeder  in  executing  said 
deed  of  trust  may  have  been  os  against 
the  plaintiff,  the  defendant  Bobbitt  did- 
not  participate  In  any  fraudulent  intent, 
but  received  the  same  in  good  faith,  foi 
the  sole  purpose  of  securing  the  Indebted- 
ness that  was  due  her."  Inviewotthir 
concession  it  is  unnecessary  to  consider 
tbe  effect  of  a  number  of  minor  facts  sur 
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roonding  tbe  execntiou  of  tb«  deed,  and 
nrxetl  opoo  our  notice  in  argument. 
They  merely  bear  more  or  leea  cogently 
upon  tbe  Imae  of  good  faith  Id  tbe 
transaction,  wbleb  issue  is  eliminated  by 
tbe  admission  mentioned.  Oranting, 
tboogb  we  do  not  decide,  that  plaintiff, 
by  reason  of  tbe  pendency  of  her  divorce 
suit,  was  fnlly  entitled  to  tbe  standing  of 
a  creditor  of  ber  husband  at  the  time  be 
madetbis  conveyance, It  was  stlil  tala  prlv> 
liege  to  prefer  one  creditor  at  large  to  an- 
other.  If  the  creditor  thus  preferred  bad 
"tbe  sole  purpose  of  securing  tbe  indebt- 
edness due,"  as  here  appears,  there  can 
be  no  doubt  that  the  acceptance  of  tbe 
pretemnce  involved  no  fraud  on  other  cred- 
itors, less  fortunate.  This  proposition  la 
no  longfer  questionable  In  Missouri,  as  oar 
Reports  Mhow.  Kuykendall  v.  McDonald, 
(1852,)  16  Mo.  416;  Forrester  v.  Moore. 
(188».)77Mo.  651;  Albert  v.  Besel,  (1885,) 
88  Mo.  160.  Nor  does  the  fact  that  the  in- 
cumbrance was  imposed  on  the  land  to 
secure  an  existing,  not  a  new.  Indebted- 
ness of  Mr.  Sc-hrcieder  avoid  tbe  force  of 
the  rule  just  cited.  Tbis,  too,  Ix  settled 
by  prior  rullnga  of  this  court.  Colbern  v. 
RnblnsoD,  (18WI,)  80  Mo.  Ml;  Seztoo  T. 
Anderson.  41888,)  95  Mo.  878, 8  8.  W.  Rep. 
564. 

2.  Tbe  misdescription  in  the  instrnment 
of  the  note  It  secured  does  not  vitiate  tbe 
security.  It  was  called  a  note  for  fI2,- 
000.  when  in  reality  It  ran  for  $12,067.44. 
but  Its  date  and  terms  In  other  partic- 
ulars were  correctly  recited  in  the  mort- 
gage. The  court  limited  the  wope  of  tbe 
security  to  tbe  sum  which  appeared  of 
record,  and  found  as  a  fact  that  tbe  note 
held  by  Mrs.  Bobbitt  was  the  one  intend- 
ed to  be  secured.  In  so  doing,  we  think 
there  was  no  error  prejudicial  to  plaintiff's 
rights. 

8.  We  regard  the  demi  of  trust  as  a  valid 
charge  upon  the  realty.  Without  going 
Into  the  details  of  the  procedure  adopted 
by  the  trial  court  to  enforce  it,  as  prayed 
by  defendants'  answer  in  the  nature  of  a 
cross-bill,  we  consider  it  sufficient  to  r». 
mark  generally  that,  after  an  examina- 
tion of  the  whole  record,  we  are  of  opin- 
ion that  tbe  result  reached  by  the  court 
was  correct  In  all  respects,  and  should  be 
afflrmed.  It  is  so  ordered,  with  the  con- 
sent of  all  the  Judges  of  this  division. 


SCBROBDBB  ▼.  CHICAGO  ft  A.  RT.  CO. 

(Supreme  Cvwrt  vf  IfiMouri,  Diviaion  'So.  1. 
Feb.  8, 1898.) 

Hastsb   ahs  BiRTAirr  — Nkoliobitcb  — Fslxow- 
Sbstahta— Ahumftiok  or  Risk— Imstrdotioss 

— Btidbncs. 

1.  When  plaintiff  sabmita  evldenoe  to  sua- 
taln  hilt  burden  of  proof,  the  defendant,  though 
offerinK  nothing  to  contradict  it.  is  entitled  to 
have  the  jury  determine  its  credibility. 

8.  It  is  part  of  the  personal  duty  of  the  mas- 
ter to  give  direction  to  the  work  he  undertakes, 
and  to  prescribe  a  system  for  conducting  it.  This 
may  be  done  by  rules,  when  necessary,  or  by  the 
personal  guidance  of  manamrs  and  foremen.  In 
so  doing  the  muster  must  use  ordinary  care  for 
the  safety  of  his  employes. 

S.  A  foreman  is  not  a  fellow-servant  of  a 
man  noder  his  orders.  In  respect  to  his  perf(Hrm- 


anoe  of  the  master's  da^  of  directing  the  wmrk 
In  his  charge. 

4.  A  servant  aasamea  all  ordlnaiy  risks  of 
his  employment,  bnt  not  unknown  perils  arising 
firom  negligent  direction  of  the  work.  The  lat- 
ter are  not  usual  risks  of  the  service. 

5.  An  employe  Is  bound  to  use  ordinary  ears 
to  avoid  dangers  that  arise,  whether  nsnally  in- 
cident to  the  service  or  not. 

0.  Persona  are  justifled  in  assanlng  greater 
risks  to  protect  human  life  than  would  be  sano- 
Uoned  in  other  olronmstancea. 

7.  Obedience  to  an  order  Involving  personal 
danger  cannot  be  declared  negligent  in  law  un- 
less the  danger  was  so  glaring  that  no  prudent 
petvon  In  like  situation  would  nave  obeyed. 

8.  It  is  not  error  to  refuse  requests  to  in- 
stmct,  where  the  fludioKs  for  which  they  call  are 
neoeasarily  embraced  in  the  verdiot  upon  the  In- 
atmctlona  given. 

9.  Plaintiff  waa  one  of  a  soction  gaag  nnd« 
a  foreman.  On  the  way  to  work,  while  riding 
on  a  hand-oar,  they  saw  a  passenger  train  ap- 
proaching on  the  same  traok.  The  gang,  under 
the  lead  of  the  foreman,  attempted  to  get  the  car 
off,  but  when  the  engine  waa  some  40  feet  dis- 
tant the  foreman  ordered  the  men  to'get  out  of 
the  way. "  Plaintiff  had  not  reaaonable  tlnM  to 
escape,  and  was  struck  by  the  hand-car  when  it 
waa  thrown  off  by  the  engine.  Held,  that  the 
questions  of  negligent  direction  by  the  foreman 
and  of  contributory  negligence  of  plaintiff  were 
for  the  jury. 

(Syllabiu  by  the  Judge.) 

Appeal  from  circuit  court.  Saline  eoan- 
ty;  RiOHABD  FiRLD,  Judge. 

Action  by  Louts  Schroeder  against  the 
Chicago  ft  Alton  Railway  Company  tor 

Krsonal  injuries.    Judgment  for  plaintiff, 
fendant  appeals.    Afflrmed. 
Saml.   Boyd,  for   appellant.    Dnria   A 
WtofftteM  and  Alf.  F.  Sector,  for  respond- 
ent. 

Barclay,  J.  Plaintiff  sustained  tbe 
damage  which  forms  the  subject  of  this 
action  near  the  city  of  Marshall,  Mo., 
while  In  defendant's  employ  as  a  section 
hand.  His  evidence  tended  to  show  that 
he  was  working  under  Mr.  Klein,  foreman 
of  the  section  on  which  the  accident  took 
place.  The  men  began  work,  asoally,  at 
7  A.  M.  On  the  day  of  the  injury,  August 
7, 1888,  the  westward  bound  passenger 
trains  of  defendant's  line,  due  at  Marshall 
at  5  and  6  a.  m.,  respectively,  bad  not  ar- 
rived when  the  time  came  for  the  section 
gang  to  go  to  work.  Klein  learned  at 
the  telegraph  office  that  these  trains  were 
overdue.  He  ordered  a  band-car  pnt  on 
the  track,  and  started  eastward  with  his 
crew  of  five  men,  including  plalntilT.  The 
hand-car  carried  necessary  tools,  as  well 
as  tbe  foreman  and  all  the  men,  excepting 
one,  who  went  ahead  some  distance  to 
give  warning  on  the  approach  of  a  train. 
About  a  mile  east  of  Marshall,  they  met 
the  first  train.  Tbe  men  lifted  the  hand- 
car from  the  track,  and  the  train  passed 
without  mishap.  The  car  was  then  re- 
placed, and  continued  its  coarse  east- 
ward, but  this  time  no  one  was  sent  for- 
ward ;  all  tbe  men  rode  on  tbe  car.  After 
proceeding  thus  two  miles  tbe  second 
train  was  seen  approaching,  aroand  a 
carve,  emerging  from  some  timber,  at  the 
rate  of  8.'i  or  40  miles  an  hour.  When 
first  observed,  it  was  about  900  or  1,000 
feet  away.  Tbe  foreman  Immedlateh 
stopped  tbe  hand-car,  jumped  off  as  qulci' 
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as  he  coald,  and  bpgan  to  lift  it  from  the 
track.  All  the  men  did  likewise.  Thej 
did  not  get  the  car  off;  and,  when  Klein 
saw  the  engine  waa  abont  60  feet  from 
them,  he  called  to  the  men  to  "let  the  car 
Ro  and  get  out  of  the  way."  Thejr  tried 
to  do  ao.  All  escaped  aaye  plaintiff,  who 
had  the  misfortune  to  stumble  and  fall 
near  the  track,  and  on  rising  to  bis  feet 
was  struck  by  the  band-car  as  tbe  latter 
was  thrown  to  one  side  by  tbe  passing 
locomotive.  Both  his  legs  were  broken, 
and  be  suffered  severely  in  consequence. 
When  tbe  foreman  and  men  bad  bold,  be- 
fore the  catastrophe,  three  stood  in  front 
and  three  at  tbe  end  of  tbe  car.  Plaintiff 
was  in  tbe  middle  of  tbe  latter  group,  on 
tbe  side  furthest  from  the  coming  train, 
and  facing  it.  Plaintiff  bad  bad  several 
months'  previous  experience  aa  a  track 
hand,  but  bad  been  employed  by  Keiu 
aa  one  of  this  gang  only  the  day  be- 
fore tbe  accident.  Tbe  Jury  returned  a 
verdict  for  plaintiff  for  f4,000;  and,  after 
tbe  usual  preUminaries.  defendant  ap- 
pealed. 

Tbe  defendant  offered  no  testimony,  so 
that  the  plaintiff's  was  uncontradicted, 
bat  from  this  It  is  not  to  be  assumed  that 
that  evidence  is  to  be  accepted  as  true. 
The  allegations  of  plaintiff's  cause  of  ac- 
tion were  denied  by  the  answer.  Thus 
was  Imposed  on  plaintiff  tbe  burden  of 
proving  tbe  facts  necessary  to  a  verdict  in 
his  favor.  Upon  bis  submission  of  proofs 
to  support  the  Issues  on  his  part  tbe  de- 
fendant was  entitled  to  have  tbe  triors  of 
fact  determine  its  credibility,  though  de- 
fendant may  have  tendered  nothing  to 
contradict  it.  Should  a  verdict  be  re- 
turned against  the  evidence  given  In  such 
circumstances,  it  might  tnrnlsh  a  matter 
for  tbe  corrective  action  of  the  trial  conrt 
in  a  proper  case,  but  not  for  tbe  exercise 
of  tbe  revisory  power  «f  an  appellate 
cunrt.  reviewing  questions  of  law  only. 
It  Is  not  now  necessary  to  give  tbe  reasons 
for  these  positions.  They  Inhere  In  a 
proper  understanding  of  tbe  system  of 
trial  by  ]ury  as  established  by  our  consti- 
tution and  laws,  and  bave  been  already 
clearly  stated  by  CommiBsiouer  Philips 
in  Gregory  v.  Chambers,  (1S88,)  78  Mb. 
208,  where  some  of  tbe  earlier  cases  to 
the  same  effect  are  cited.  We  am  aware 
that  Intimations  to  the  contrary  have 
been  thrown  out  in  Reveral  decisions,  but 
we  do  not  regard  those  Intimations  as 
fnmisbing  a  safe  guide  for  tlie  action  of 
appellate  eonrts  In  Mlssonri.  Instances 
may  and  often  do  arise  in  which  the  con- 
duct of  tbe  case  at  the  trial  involves 
a  concession  or  admission  of  material 
facts,  previously  In  issue.  In  that 
event,  no  court  can  properly  deprive  the 
benefited  party  of  the  full  effect  of  such 
admission  or  concession.  Onr  remarks 
do  not  apply  to  such  instances,  or, Indeed, 
to  any  other  facts  than  those  now  before 
us.  Here  we  shall  treat  the  undisputed 
teetiuiony  for  tbe  plaintiff.  In  determining 
its  aufflciency  to  support  tbe  verdict.  Just 
asit  would  be  treated  if  it  had  been  met 
by  eviilence'of  the  defendant,  as  it  was 
met  by  denials  in  tbe  answer;  and  so  tbe 
trial  court  viewed  this  phase  of  tbe  ease. 
Tbe  cause  was  submitted  to  the  Jury  on 


plaintiff's  theory  of  defendant's  negli- 
gence in  tbe  management  of  tbe  bandHsar 
and  crew  by  the  section  foreman ;  and  on 
tbe  other  side  the  question  of  plaintiff's 
exercise  of  ordinary  care.  In  tbe  clrcnm- 
stances,  was  presented.  Both  of  these 
issues  were  finally  given  to  tbe  jury  as 
questions  of  fact;  but  in  the  first  Instance 
tbe  court  was  called  upon  to  meet  them 
by  an  instruction  anked  by  defendant,  in 
the  nature  of  a  demurrer  to  the  evidence. 
That  instruction  was  refused,  and  error 
is  now  assigned  upon  that  ruling. 

1.  From  the  outline  already  given  of 
plaintiff's  case,  it  will  be  seen  that  he 
was  a  laborer  under  the  orders  of  the  fore- 
man, Kloln.  and  at  tbe  time  of  the  acci- 
dent subject  to  tbe  sole  authority  ot  the 
latter.  It  is  a  part  of  the  personal  duty 
of  tbe  master  to  give  direction  to  the 
work  be  undertakes,  and  to  prescribe  the 
system  or  method  of  conducting  it.  In 
so  doing,  be  must  use  ordinary  care  for 
the  safety  of  those  engaged  in  bis  service. 
Accordingly,  it  has  been  held  that  the 
omission  to  adopt  and  to  enforce  rules 
necessary  for  tbe  reasonably  safe  manage- 
ment of  a  business  as  complex  and  as  has- 
ardous  tolifeand  limb  as  that  here  In  view 
may  sometimes  form  tbe  basis  for  a  find- 
ing of  negligence  on  the  part  of  the  mas- 
ter. Reagan  v.  Railway  Co.,  (1887,)  93 
Mo.  848,  6  S.  W.  Rep.  371 ;  Abel  v.  Canal 
Co.,  ri8»l,  N.  Y.  App.)28  N.  E.  Rep.663; 
Wblttaker  v.  Canal  Co..  (1891.)  126  N.  Y. 
544,  27  N.  E.  Rep.  1042.  8nch  holdings  rest 
upon  the  same  principle  that  supports 
the  rule  of  liability  for  defects  In  the  plant 
or  appliances...  As  has  lately  been  tersely 
said  in  a  case  which  received  very  thor- 
ough consideration,  "a  master  Is  no  less 
responsible  to  'bis  workmen  for  iiersonal 
Injuries  caused  by  a  defective  system  of 
using  machinery  tban  for  Injuries  caused 
by  a  defect  In  tbe  machinery  itself. "  Lord 
Watson  in  Smith  v.  %aker,  (1891,)  L.  R. 
16  App.  Cas.  358.  Rules,  however,  are  but 
one  means  of  grivlng  direction  to  the  mas- 
ter's work.  Its  guidance,  as  to  details, 
is  often  necessarily  intrusted  to  mana- 
gers, foremen,  and  others.  By  whatsoev- 
er name  such  a  superior  employe  may  be 
called,  his  relation  to  the  subordinates 
acting  under  his  orders  is  not  that  of  a 
fellow-workman  in  respect  to  bis  perform- 
ance of  tbe  master's  function  of  directing 
them  and  the  work  in  his  charge.  In  the 
catie  before  us,  defendant  placed  plaintiff 
under  the  control  of  the  section  foreman, 
Klein,  as  to  the  mode  and  manner  of  per- 
forming tbe  labor  he  had  engaged  to  do. 
Any  want  of  ordinary  care  on  the  part 
of  the  foreman  in  commanding  that  la- 
bor involved  a  breach  of  tbe  master's  duty 
mentioned,  and  cannot  Justly  be  regarded 
as  the  negligence  of  a  fellow-servant.  It 
is  not  thonght  needful  to  discuss  this 
proposition  further  at  this  time,  in  view 
of  tbe  attention  it  has  received  hereof  late. 
Stephens  v.  Railroad  Co.,  (1888.)  9«  Mo. 
207,  9  S.  W.  Rep.  589;  Day  harsh  v.  Rail- 
road Co.,  (1890,)  103  Mo.  570, 16  S.  W.  Rep. 
554. 

Plaintiff  assuredly  assumed  all  ordinary 
and  usual  risks  of  the  service  in  which  he 
engaged,  but  he  certainly  did  not  assume 
unknown  perils,  arising  from  any  omis- 
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■ioD  of  nasonabi*  care  io  the  performance 
04  the  master'a  dnty  of  control  of  the 
work  in  hand.  That  dnty  waa  devolyad 
apon  the  eection  toreman  by  defendant, 
and  In  Ita  difiebarge  the  law  reqalred  him 
to  aae  common  prudence  to  lo  direct  the 
movements  of  those  subject  to  his  orders 
as  not  to  expose  them  to  any  greater 
danger  than  was  nsaally  incident  to  the 
employment.  We  think  the  plaintill's 
testimony  tends  to  show  a  want  uf  sach 
care  on  the  foreman'*  part.  The  facts 
leading  np  to  the  accident  have  been  al- 
ready stated,  and  need  not  be  repeated. 
It  may  be  that  the  plaintiff's  ln]ary 
should  be  ascribed,  as  a  matter  of  fact, 
solely  tu  his  fall  near  the  track,  and  to 
the  delay  it  occasioned;  but  we  believe  it 
cannot  be  declared,  as  a  concluaion  of 
law,  that  it  might  not  reasonably  be 
found  to  havebeen  caused  by  theforeman's 
negligence  In  keeping  the  men  at  their 
poets,  trying  to  remove  the  hand-car, 
until  too  lute  to  afford  them  opportunity 
tor  eHcape  from  the  danger  of  a  collision, 
and  thereby  subjecting  plaintiff  to  a 
greater  risk  than  hi«  service  ordinarily  in> 
▼olved.  The  foremBn,lti8traA,  gave  them 
no  express  command  to  lift  the  car  off,  but 
hie  acts  were  an  unmistakable  order  to 
that  effect.  There  was  little  time  for 
speech.  Action  was  the  eloqnence  for  the 
occasion.  All  present  knew  that  the  pas- 
senger train  had  the  right  of  way,  and 
their  united  efforts  Indicated  that  they  in- 
terpreted alike  the  foreman's  conduct  as  a 
direction  to  follow  his  leadership  in  the 
attempt  to  clear  the  track.  The  place 
which  fell  to  plaintiff's  lot,^in  lifting,  waa 
probably  the  most  dangerous  around  the 
car.  Aa  the  middle  man  of  the  three,  on 
the  side  furthest  from  the  coming  train, 
he  stood  between  the  rails  ontll  the  fore- 
man's order  to  "let  go."  It  required  a 
longer  time  to  reach  a  place  of  safety  from 
his  poHltlon  than  #om  that  of  any  of  the 
other  men.  Reviewing  the  whole  evi- 
dence, we  think  It  was  fairly  a  case  for 
triors  of  fact  to  say  whether  or  not  the 
foreman  allowed  him  reasonably  sufficient 
time  to  escape  the  impending  danger, 
and,  if  not,  whether  the  foreman's  omis- 
sion to  do  so  cunstitnted  negligence  In 
directing  and  managing  the  car  and -men 
on  the  occanlon,  and  whether  or  not  such 
negligence  or  want  of  ordinary  care,  in 
the  circumstances,  was  the  direct  cause 
of  plaintlfl'B  injury.  These  elements  made 
up  the  case  stated  In  the  petition.  No 
negligence  in  the  management  of  the  loco- 
motive or  train  wasasserfed  or  need  be 
discussed.  It  seems  almost  unnecessary 
to  observe  that  there  is  no  room  In  this 
ease  for  the  application  to  plaintiff's  con- 
duct of  the  maxim,  volenti  noo,  etc.  The 
risk  occasioned  by  the  foreman's  neell- 
gence,  which  lorms  the  gist  of  defendant's 
present  liability,  was  of  such  a  nature  aa 
could  not  have  been  previously  known  to 
plaintiff  by  any  ordinary  exercise  of  care 
or  foresight;  and  It  cannot,  we  think,  be 
reasonably  regorded  aa  one  of  the  usual 
perils  of  the  master's  service,  in  which 
plaintiff  embarked.  In  this  connection  it 
may  be  well  to  notice  one  of  defendant's 
exceptions,  touching  the  reluanl  of  its  re- 
quest for  the  following  instractlon.  vis.: 


"Theconrt  Instmcta  the  Jnry  that,  when 
plaintiff  entered  into  the  employment  of 
defendant  as  a  section  hand,  be  aaaamed 
ail  riak  of  injury  usaaliy  incident  to  tbe 
■ervieea  he  engaged  to  perform;  and  If 
the  Jnry  believe  from  the  evidence  that, 
when  plaintiff  undertook  to  work  for  de- 
fendant on  ita  track,  he  knew  that  in  ^o- 
ing  to  and  from  his  work  he  would  be 
required  to  travel  on  the  track  on  hand- 
cars, and  that  trains  were  run  over  the 
road  at  regular  and  irregular  times,  with- 
out notice  tosectionmen,  then  he  aaannoKed 
all  risks  usually  incident  to  passing  and 
attempting  to  pass  ancb  trains."  In 
declining  to  so  inatmct,  we  think  there 
waa  no  error.  Whatever  may  be  tbe  nat- 
ure and  extent  of  the  nsual  risks  of  such 
a  service,  (as  to  which  this  case  requirea 
no  expression  of  opinion,)  it  is  clear  that 
omission  of  oidlnary  care  in  the  conduct 
and  direction  of  the  boaineas  la  not  one 
of  each  risks.  Ne^igence  in  tbe  perform- 
ance of  any  personal  duty  of  tbe  master 
la  not,  speaking  generally,  snch  a  peril  aa 
an  employe  should  reasonably  apprehend 
or  be  considered  toaasnme.  Dangers  aria- 
ing  from  such  negllgcence  cannot  Justly  be 
regarded  as  ordinary  risks  of  the  employ- 
meat.  The  Instrncttoa  was  hence  irrele- 
vant to  the  only  issne  on  which  plain- 
tiff claimed  a  right  of  recovery  ou  the 
facts. 

2.  We  next  view  tbe  case  with  reference 
to  the  pica  that  [riaintlfl'a  negligence 
should  bar  his  recovery  of  damages. 
"There  is  a  dear  and  logical  diatinction 
between  a  defense  resting  upon  the  as- 
sumption of  risks,  and  that  predicated 
upon  such  negligence.  Even  if  a  Bervant 
encounters,  in  the  service,  perils  which  are 
held  unusual  and  extraordinary,  be  Is 
nevertheleHs  bound  to  nae  ordinary  care 
to  avoid  Injury  thereby. "  Alcorn's  Case, 
18  8.  W.  Rep.  W8,  (decided  at  this  term.) 
That  care  la  to  be  Judged  from  the  stand- 
point fumiahed  by  the  facts  of  tbe  particu- 
lar case,  and  also  by  conaideriog,  aa  a 
very  discriminating  Judge  has  recently  re- 
marked, "under  what  exigency  he  acted; 
that  la  to  aay,  the  exigency  legitimately 
may  affect,  not  only  the  question  how  far 
he  appreciated  or  ought  to  have  appreci- 
ated the  danger,  but  alao  how  far  be 
could  run  a  risk  known  to  begreater  than 
prudently  could  be  incurred,  under  ordi- 
nary drcumatances,  without  losing  hta 
right  to  recover  In  case  he  waa  hurt." 
Pomeroy  ▼.  Inhabitants  of  WeatQeld, 
(Mass.)  28  N.  E.  Rep.  899.  So  in  passing 
on  this  plaintiff's  conduct  in  obeying'  the 
tacit  direction  of  tbe  foreman,  and  In 
standing  to  bin  work  until  ordered  to  "let 
go  and  get  away,"  we  must  bear  in  mind. 
not  only  the  servant's  geueral  daty  of 
obedience,  but  the  self-evident  danger  to 
defendant's  passengers  on  the  train  in 
event  of  a  collision  with  the  hand-car.  It 
is  true  that  in  this  Instance  the  loco- 
motive tossed  the  car  from  the  track  with- 
out damage  to  the  train  or  Its  cargo:  but 
the  posnlbllity  of  serious  injury  from  each 
a  meeting  was  obvious,  at  leqst  to  an  ex- 
perienced railroad  man,  it  Indeed  it  Is  not 
a  matter  of  common  knowledge.  Per- 
sons are  Justified  in  taking  somewhat 
greater  riaks   to  protect  human    life   or 
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limb  tlian  wonld  be  sanctioned  In  other 
clrcumRtances,  In  view  of  all  the  facta 
before  U8,  we  are  of  opinion  that  it  can- 
not properly  be  Bald  that  the  act  of  the 
plalDtUt.  in  remaining  at  bis  post,  to  aid 
in  ayerting  the  poaoibllity  of  a  collision, 
until  his  superior  pronounced  the  effort 
bopeletus,  was  negligent,  as  a  matter  of  law. 
We  think  bis  conduct  falls  within  the 
protection  of  the  rale  that  has  been  some- 
times stated  to  be  tbat  If  "the  master 
orders  the  servant  Into  a  sitaatlon  of 
danger,  and  he  obeys,  and  Is  thereby  In- 
Jared,  tbe  law  will  not  deny  him  a  remedy 
against  the  roaster,  on  the  gronnd  of  con- 
tribntory  nexligence,  onless  tbe  danger 
was  so  glaring  tbat  no  prudent  man 
would  have  entered  it,  even  where,  like 
the  servant,  be  was  not  entirely  free  to 
choose."  Stephens  v. Ballroad  Co..  (188R,) 
96  Mo.  212,  9  H.  W.  Rep.  689;  Keegan  v. 
Kavanaogh,  U876,)  S3  Mo.  280.  This  rule, 
closely  viewed,  amounts  to  nothing  more 
than  a  statement  tbat,  in  determining 
what  is  ordinary  care  on  tbe  part  of  a 
given  individual,  all  tbeclrcnmc<tances  of 
his  poi>ltion  should  be  regarded,  includ- 
ing. In  eases  lIKe  the  present,  the  servant's 
orders,  the  demands  of  his  duty,  the  ap- 
parent risk  to  be  met,  and  the  purpose  of 
bis  action,  no  less  than  his  physical  sur- 
ronndingH.  Having  weighed  all  these  con- 
aideratlons,  nnlees  the  case  then  diseluseis 
tbat  the  risk  was  such  as  would  not  be 
taken  by  a  man  of  common  prudence,  so 
situated,  tbe  court  cannot  justly  declare 
tbe  assumption  of  that  risk  by  a  servant, 
in  obedience  to  orders,  as  negligence.  To 
warrant  such  declaration  by  tbe  court, 
aa  has  often  before  been  said,  it  must  be 
BBtisfled  tbat  no  other  conclnsion  Is  fairly 
dedaciblp  from  the  evidence,  giving  plain- 
tiff the  benefit  of  every  favorable  Inference 
tbat  may  be  reasonably  drawn  from  It. 
Becke  v.  Railway,  (1890.)  102  Mo.  644, 13  8. 
W.  Rep.  1053;  Barry  v.  Railroad  Co., 
(18S8.)  98  Mo.  62, 11  S.  W.  Rep.  808.  Here 
we  are  not  so  satisfied,  but,  on  the  con- 
trary, regard  the  issue  of  plaintiff's  negll- 
tgenceasa  proper  one  for  the  ]ury.  The 
only  reasonable  inferences  of  negligence  on 
bis  part,  suggested  by  the  testimony, 
arise  from  bis  remaining  so  long  at  his 
post  of  work,  with  the  foreman,  in  view 
of  tbe  coming  train;  and  from  his  fall- 
ing outside  the  track,  afterwards,  In 
the  effort  to  escape.  As  tu  tlie  first  of 
these  acts  the  Jury  were  plainly  told  by 
the  fourth  Instruction  tor  defendant  that 
If  they  found  "  that  plaintiff  saw  tbe  ap- 
proaching train,  and  at  the  time  he  under- 
took to  remove  the  band-car  from  the 
track  the  danger  of  a  colllRlon  with  the 
band -car  was  manifest  to  any  sectionman 
of  ordinary  care  and  caution,  aad  tbat, 
after  such  danger  was  so  manifest,  plain- 
tiff bad  time,  by  tbe  exercise  of  reasonable 
care,  to  get  out  of  tbe  way,  then  It  was 
the  dnt.y  of  plaintiff  to  abandon  tbe  hand- 
car and  get  out  of  danger,  regardless  of 
tbe  orders  of  the  foreman  or  his  duty  to 
defendant  to  remove  the  car;  and,  falling 
to  do  so,  he  cannot  recover,  and  the  ver- 
dict must  be  for  the  defendant."  As  to 
tbe  second  (plaintiff's  fall)  tbe  court.  In 
defendant's  third  Instruction,  declared 
tbat  if  the  foreman  notified  plaintiff  cuget 


out  of  the  way  in  time  for  a  ncctionnan 
of  ordinary  vigilaDce  and  Judgment  to 
avoid  danger  from  coltiaion  tbe  finding 
should  then  be  for  defendant.  So  that, 
had  the  Jury  found  plaintilt  wanting  in  or- 
dtnary  care  with  respect  to  either  of  these 
phases  of  the  case,  they  were  bound  to  nv 
tnrn  a  verdict  for  defendant,  under  the  in- 
structions. Their  finding  tor  plalntlH,  con- 
sequently, negatived  any  negligence  of 
tbe  plaintiff  in  tbe  circumstances. 

3.  We  now  reach  defendant's  exceptions 
to  rulings  upon  the  other  instructions. 
It  la  claimed  that  those  given  for  the 
plaintiff  submit  a  different  sort  of  negli- 
gence to  the  Jury  as  actionable  from  that 
counted  upon.  Negligence  on  the  part  of 
tbe  foreman,  Klein,  "in  so  running  tbe 
baud-car, "Is  charged  in  the  petition,  after 
a  statement  of  the  substance  of  the  facts 
we  have  mentioned  above,  preceding 
plaintiff's  Injury.  It  is  insisted  tbat  no 
negligence  in  "running"  the  car  was 
shown;  but  It  Is  evident  tbat  tbat  term 
was  employed,  and,  In  the  connection  In 
which  it  appears,  should  fairly  be  con- 
strued, to  mean  "operating"  the  car;  and 
in  that  expression  may  reasonably  he 
comprehended  the  management  of  the 
men  engaged  in  its  operation.  The  peti- 
tion Is  unnecessarily  prolix  in  famishing 
the  particulars  of  the  occurrence.  Defend- 
ant could  not  possibly  have  misunder- 
stood the  nature  of  tbe  plaintiff's  griev- 
ance alleged  In  it.  Ail  the  plalntm's  in- 
structions place  his  right  of  action  solely 
on  the  ground  of  Klein's  negligrencn  In  the 
direction  of  the  car  and  men.  They  are 
verbose,  and  need  not  bequoted  as  models 
for  Imitation;  but  each  requires  a  finding 
of  negligence  or  "  want  of  proper  care  and 
caution"  on  the  part  of  Klein,  In  the  man- 
agement of  the  hand-car,  as  essential  to 
plaintiff's  recovery.  They  are  not  as  ex- 
plicit in  all  respects  as  might  be  detiir- 
ed;  but  any  defects  in  them,  in  this  re- 
gard, are  corrected  by  the  limitations  In 
those  given  at  the  instance  of  defendant. 
In  tbe  latter  the  Jur.v  were  told  (1)  not  to 
consider  any  evidence  of  tbe  speed  of  the 
train,  or  that  It  did  not  stop,  or  of  the 
acts  or  omiHsions  of  tbe  trainmen;  (2) 
that  tbe  verdict  should  be  for  defendant,  ii 
Klein  used  ordinary  care  in  attempting  to 
remove  the  band-car  from  the  track  after 
the  train  came  In  sight  and  the  Injury  of 
plaintiff  was  caused  by  accident,  without 
negligence  of  the  foreman;  while  de- 
fendant's third  and  fourth  InstructlouH 
(mentioned  already  In  the  second  para- 
graph of  this  opinion)  presented  for  de- 
cision the  question  of  plaintiff's  exer- 
cise of  reascmable  care  for  his  own  safe- 
ty. Reading  the  instrnctlons  together, 
as  they  should  be  read,  we  do  not  dis- 
cern in  them  any  material  error,  to 
the  prejudice  of  defendant's  sub.itantial 
rights  upon  the  merltH.  Rev.  St.  1RS9, 
§§  2100,  2:W3.  We  think  they  assert 
correctly  the  principles  of  liability  here- 
inbefore announced,  and  only  permit  a 
recovery  by  plaintiff  In  conformity  there- 
to. "The  defendant's  Instruetlons  closely 
confined  the  Inquiry  as  to  tbe  proximate 
cause  of  plaintiff's  injury  to  a  considera- 
tion of  the  fnreman's  negligence  In  the 
matter  of  attempting  to  remove  the  band- 
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car  from  the  track,  and  declared,  In  effect, 
(In  the  third)  that,  if  be  save  plaintiff 
Bnfficient  time  for  escape  to  have  enabled 
a  aectionuian  of  ordinary  vigilance  to 
avoid  the  danger  of  collialun,  there  could 
lie  no  recovery.  Under  tbeae  inatmc' 
tionH  the  Jury  would  have  been  bound 
to  find  fur  defendant  if  tbey  believed 
the  tall  of  plaintiff,  in  bis  haste  to  escape, 
to  have  been  the  efficient  cause  of  his  in- 
Jury,  or,  indeed,  if  they  found  that  cause 
to  have  been  any  other  than  the  foreman's 
neKllRence,  as  already  indicated. 

4.  Kespectlng  the  errors  asslKued  upon 
the  refusal  of  other  requests  for  instruc- 
tions, all  that  need  be  said  Is  that  theflud- 
Ing^B  for  which  the  latter  call  were  necessa- 
rily embraced  in  the  findings  upon  the  in- 
structions which  the  court  gave.  The  re- 
fusal of  such  requestH  is  not  error  In  a 
civil  action,  where  this  court,  viewing  the 
case  broadly  on  itu  merits.  Is  of  opinion 
that  aueb  ruling  did  not  injuriously  affect 
jtbe  substantial  rights  of  the  appellant. 
Hanlford  v.  City  of  Kansas,  (1890.)  108 
Mo.  182,  168.  W.  Rep.  753;  Rev.  St.  §3  2100, 
2308.    Such  Is  our  opinion  here. 

5.  No  point  is  made  upon  the InBtrnction 
touching  the  measure  of  damages,  or  upon 
the  award  thereunder. 

The  cane  bears  many  points  of  resem- 
blance to  Stephens  v.  Railroad  Co.,  (1888,) 
96  Mo.  207,  0  8.  W.  Rep.  589,  and  in  the 
main  Is  governed  by  the  same  general 
principles. 

The  Judgment  Is  affirmed,  all  the  Judges 
of  this  division  concurring. 


Williams  v.  Misbocbi  Pao.  Rt.  Co.i 

(Supreme  Court  of  Missouri,  Division  No.  1. 
Feb.  8,  1898. ) 

txtmr  TO  Bhplots— iNOOMPnTSirr  AasisTA^m— 

COIITBIBOTORT  NBOUOBNai. 

1,  In  SB  action  against  a  railroad  company 
for  inluries  to  a  braKeman,  alleged  to  have  been 
oaased  by  the  negllgenoe  oi  one  U.,  defendant's 
engineer,  there  was  evidence,  though  oonfiicting, 
that  C.  was  an  habitual  drinker;  that  be  was 
often  drunk  when  off  duty,  and  sometimes  when 
on  his  engine.  The  foreman  of  defendant's 
roundhouse  admitted  that  some  time  before  the 
accident  he  heard  complaint  that  C.  was  drink- 
ing too  much.  Held,  that  the  evidence  supported 
a  verdict  for  platntifl. 

a.  The  fact  that  the  foreman  of  defendant's 
ronndhouse  bad  beard  that  C.  was  drinking  too 
mnohwas  satBclent  evidence  from  which  the  jury 
might  conclude  that  defendant  knew  of  C's 
habits. 

3.  The  evidence  showed  Uiat  the  train  on 
which  plaintiff  was  employed,  in  ascending  a 
grade,  oroke  in  two,  and  the  rear  cars  were 
wrecked ;  that,  after  going  some  distance,  the  en 
gine  and  eight  oars  started  tiack,  and,  as  they 
were  nearing  the  wreck,  plaintiff  signaled  C. 
several  times  to  stop;  that  the  signals  were  not 
heeded  by  C,  but  the  speed  was  increased,  and 
the  collision  which  caused  plaintiff's  injury  re- 
sulted. Held,  that  the  evidence  showed  gross 
negligence  on  the  part  of  C,  though  he  may  not 
have  seen  plaintiff's  signals  to  stop,  nor  have 
been  intoxicated  at  the  time. 

4.  In  such  case,  as  the  harden  of  showing 
contribntory  negligence  was  on  defendant,  it 
wa«  not  entitled  to  an  arrest  of  Judgment  on  the 
ground  that  the  complaint  failed  to  state  that 
plaintiff  was  ignorant  of  C's  incompetency. 

■  Motion  for  rehearing  and  to  remove  to  court 
In  banc  denied. 


.5.  The  evidence  showed  tbat  C.  had  lieen  in 
defendant's  employ  five  or  six  years ;  that  (dain- 
tiff  had  but  slight  acquaintance  with  C,  and  had 
made  but  one  trip  with  him,  before  the  accident 
The  court  refused  to  instruct  the  Jury  that,  'if 
plaintiff  had  eqgal  means  of  knowledge  with  de- 
fendant in  ascertaining  the  alleged  Intwmpetency 
of  C,  then  plsintifl  was  not  entitled  to  recover.* 
Held,  that  the  instruction  was  properly  refused, 
as  it  did  not  state  the  law,  either  In  the  abstract 
or  as  applied  to  the  evidence. 

6.  Assuming  that  plaintiff  bad  knowledge  of 
0.'s  Inoompetenoy,  the  mere  fact  that  he  contin- 
ued in  defendant's  service  after  acquiring  sodi 
knowledge  would  not  necessarily  defeat  plain- 
tiff's right  of  action.  Shbrwooo,  C.  J.,  diaunt- 
ing. 

Appeal  from  circuit  court,  Jackson  coun- 
ty ;  Jambs  Oibhon,  Judge. 

Action  for  personal  Injuries  hy  N.  O. 
WilUamB  against  the  Missouri  Pad  tic  Rail- 
way C!ompany.  Plaintiff  had  Jadgment, 
and  defendant  appeaU.    Affirmed. 

Eiyab  Roblnaoa,  for  appellant.  Joha 
W.  Beebe  and  E.  A.  Andnwa,  tor  respond- 
ent. 

Black,  J.  Plaintiff  brought  this  suit  to 
recover  damages  for  injuries  received  while 
In  the  employ  of  defendant  as  head  brake- 
man  on  a  freight  train  on  the  defendant's 
branch  road  from  Pleaaan  t  Hill  to  Nevada. 
The  cause  of  action,  speaking  In  general 
terms,  is  that  plaintiff  was  Injured  by  rea- 
son of  the  negligfeace  of  the  engloeer.  who, 
it  is  alleged,  was  an  Incompetent  and  un- 
fit person  tor  the  service^  because  of  Intem- 
perate habits.  Verdict  and  Judgment  for 
plaintiff. 

The  train  gang  was  composed  of  Reed, 
conductor;  Otis  Clark, engineer;  Joy,  fire. 
man ;  plaintiff,  head  brakeman ;  and  two 
other  brakemen.  The  train  left  Pleasant 
Hill  In  the  forenoon  of  the  8d  December, 
1886,  and  reached  a  station  called  Archie 
In  the  afternoon.  There  the  train  was 
side  tracked,  and  the  conductor,  engloeer. 
and  Hreman  went  with  the  engine  tu  an- 
other station  for  water,  and  retnmed  late 
in  the  afternoon.  The  plaintiff  then 
coupled  the  engine  to  the  train,  and  got 
In  the  cab.  From  this  station  there  was 
an  up  grade  for  200  yards,  and  tben  a 
down  grade  for  at  least  one  mile.  In  go- 
ing over  the  bill  the  train  broke  In  two, 
and  some  of  the  detached  cars  were  de- 
railed. The  engine  and  eight  cars  at- 
tached to  it  went  on  for  a  mile  or  ho  and 
stopped.  Plaintiff  then  left  the  cab,  and 
went  to  the  car  next  to  the  rear  one.  As 
to  what  then  transpired  be  says:  "I  gave 
Clark,  the  engineer,  a  slow  signal  to  back 
up.    He  commenced   backing,  and  after 

foing  200  yards  I  signaled  bim  to  stop, 
could  then  see  the  derailed  portion  of 
the  train.  We  were  at  least  a  halt  mile 
from  It.  I  stood  over  on  his  ride  of  the 
train,  and  kept  giving  him  the  signal  to 
stop.  He  came  faster  and  faster,  and  ran 
Into  the  wrecked  cars,  and  that  was  the 
last  I  knew  for  a  long  time.  I  could  see 
the  cab  of  the  engine,  and  there  was  noth- 
ing to  prevent  him  from  seeing  the  nlKnals 
if  he  had  looked.  It  was  bis  duty  to  obey 
the  signals,  but  be  paid  no  attention  to 
them.  The  speed  was  continually  Increas- 
ing until  thecolliBlitn."  This  wltnees  tea- 
tifled  on  a  former  trial  that  he  was  stand- 
ing on  the  middle  of  the  car  next  to  the 
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rear  one  when  he  gave  the  algoala.  The 
fireman  aaya  there  was  a  wina  and  onow 
storm  at  the  time  ol  the  accident,  no  that 
<»ne  conid  not  see  more  than  a  car  back 
from  the  engine ;  that  he  looked  ont  from 
bis  Bide  of  the  cab,  but  eonid  not  see  the 
signals.  He  states,  however,  that  Clark 
said,  "I  see  them  over  here,"  baying  ref- 
erence to  the  slgnRls. 

There  is  a  vast  amount  of  evidence  bear- 
ingnpon  Clark'slntemperate  habits.  This 
evidence  discloaes  these  facts:  Prior  to 
1880  he  ran  a  passenger  locomotive  on  an- 
other road.  From  that  date  to  his  death 
in  1887  he  ran  a  freight-engine  on  the  de- 
fendant's branch  road,  and  during  that 
time  bad  bis  head-qaarters  at  Pleasant 
Hill.  The  evidence  of  the  proprietor  and 
porter  of  the  hotel  where  he  boarded,  and 
two  or  three  saloon-keepers  at  that  place, 
is  to  the  effect  that  Clark  was  an  habitual 
drinker  from  1880  to  bis  death;  that  be 
often  stayed  In  a  saloon  for  a  whole  day 
at  a  time;  that  he  bought  liquor  by  the 
t>ottle  as  well  as  the  drink,  and  took  the 
bottles  to  his  room;  that  he  was  often 
intoxicated,  and  seldom  free  from  the  in- 
flaence  of  whisky.  One  of  these  witnesses 
says  he  saw  dark  drunk  on  the  engine 
on  one  occasion,  so  drunk  that  be  had  to 
be  assisted  to  his  room  when  he  reached 
Pleasant  Hill.  This  was  before  the  acci- 
dent. The  hotel-keeper  says  Clark  acted 
ilko  a  craiy  man  at  all  times,  and  kept  go- 
ing down  to  the  day  of  his  death.  A  Mr. 
Clay,  who  worked  at  a  blacksmith  shop 
near  the  roundhouse  where  Clark  came 
'With  his  engine,  says  he  often  saw  Clark 
fcet  on  and  oO  his  engine  intoxicated.  Mr. 
Preston,  who  was  the  defendant's  store- 
keeper, says  be  had  seen  Clark  under  the  in- 
fluence of  whisky  several  times,  but  could 
not  say  whether  it  was  before  or  after  the 
accident.  Plaintiff  bad  been  in  the  em- 
ploy of  the  defendant  for  abont  two 
months.  He  had  made  only  one  trip  with 
l.'lark  before  the  trip  in  questiou.  He  was 
in  the  cab  with  Clark  on  the  day  of  the  ac- 
cident, and  at  the  time  the  train  broke  in 
two.  Says  be  saw  nothing  wrong  with 
Olark;  that  be  talked  with  the  fireman, 
but  not  with  Clark. 

From  the  evidence  produced  by  the  de- 
fendant it  appears  Clark  and  the  conduct- 
or. Just  after  the  accident,  took  the  plain- 
tiff to  a  station  some  six  or  seven  miles 
distant,  and  left  blm  with  a  phynlclan. 
This  physician  says  he  did  not  see  any- 
tblngto  indicate  that  Clark  was  intoxi- 
cated. Joy,  the  fireman,  says  be  had  fired 
for  Clark  for  seven  or  eight  months;  that 
hfl  never  saw  Clark  drunk  while  on  duty, 
and  that  Clark  was  sober  at  the  time  qf 
tbfl  accident.  This  witness  admits  that 
he  stated  on  a  former  occasion  that  ho 
bad  seen  Clark  under  the  Influence  of  llq- 
aor.  Mr.  Charlton,  the  foreman  of  the 
roandhouse  at  Pleasant  Hill,  says  he  saw 
Clark  every  day,  and  never  saw  him  come 
In  under  the  Inflncnce  of  whisky.  In  the 
snmmer  of  ISifG  he  heard  some  talk  and 
complaint  that  Clark  was  drinking  too 
much.  That  be  did  not  know  Clark  was 
ever  Intoxicated  while  on  an  engine.  Mr. 
Liester,  the  traveling  engine  inspector,  says 
hto  saw  Clark  once  or  twice  a  month,  and 
never  saw    b|m    under   the   iufluunce   of 


liquor.  The  defendant  examined  a  num- 
ber of  other  engineers  who  say  Clark  was 
a  good  and  competent  engineer,  and  that 
they  did  not  know  of  his  drinking.  A  rule 
of  defendant  was  put  in  evidence  wbicb  is 
In  these  words:  "The  use  of  intoxicating 
liquors  of  any  description  by  any  employe 
of  this  company  is  positively  forbidden. 
Employes  frequenting  saloons  will  be  dis- 
charged from  the  service  of  the  company. " 
There  is  no  dispnte  as  to  this  proposition 
of  law,  namely :  that  the  master  must  use 
ordinary  care  in  employing  and  retain- 
ing competent  and  suitable  servants. 
This  is  a  personal  duty  devolved  upon  the 
master;  and  he  is  liable  for  a  failure  to 
perform  this  duty,  resulting  in  an  injury 
to  a  feilow-serrant. 

1.  There  is  certainly  a  wide  difference  be- 
tween the  evidence  produced  by  the  plain- 
tiff  and  that  produced  by  the  defendant. 
After  reading  all  the  evidence  in  this  case, 
we  are  forced  to  the  conclusion  that  either 
the  plaintiff's  witnesses  gave  an  exagger- 
ated account  of  Clark's  habits,  or  some  of 
the  defendant's  witnesses  withheld  facts 
within  their  knowledge.  It  was  the  ex- 
clusive pnivlnce  of  the  ]ury  to  settle  this 
conflict  in  the  evidence,  and  we  must  de- 
cline to  enter  into  any  discussion  as  to  the 
credit  to  be  given  to  the  various  witness- 
es. Uueb  questions  have  been  settled  by 
the  verdict  of  the  Jury.  The  real  question 
here  is  whether  there  is  evidence  to  sup- 
port the  flnding  of  the  Jury.  According 
to  the  plaintiff's  witnesses,  Clark  was  an 
habitual  drinker,  often  drunk  when  off  and 
Bometimes  when  on  duty,  and  was  seldom 
free  from  the  influence  of  liquor.  From 
these  tacts  the  Jury  had  a  right  to  draw 
the  Inference  that  Clark  was  an  unflt 
person  to  be  intrusted  with  the  respon- 
sible duties  ol  a  locomotive  engineer,  even 
In  talsBober  intervals.  The evidencAshows 
that  it  requires  a  man  of  steady  nerve, 
cantiouB  and  not  forgetful,  to  discharge 
such  duties.  That  these  elements  of  phys- 
ical and  mental  strength  will  and  do  yield 
and  give  way  from  continued  intemper- 
ate habits  is  but  common  information. 
Besides  this,  all  ol  the  defendant's  wit- 
nesses who  testify  upon  the  subject  say 
that  a  man  having  the  habits  which  the 
plaintiff's  witnesHes  say  Clark  had  should 
not  be  put  in  charge  of  a  locomotive  en- 
gine. It  requires  no  temperance  lecture 
to  satisfy  the  mind  of  any  one  that  there 
is  an  abundance  of  evidence  to  uphold  and 
support  the  verdict  on  this  issue, 

2.  But  it  is  said  there  is  no  evidence  to 
show  that  the  defendant  knew  or  ought 
to  have  known  of  Clark's  habits.  Mr. 
Clay  says  he  worked  from  1883  to  1886  at 
a  shop  near  the  roundhouse;  that  during 
that  time  he  on  several  occasions  saw 
Clark  get  on  and  off  his  engine  under  the 
influence  of  liquor.  If  this  evidence  is 
true,  then  it  Is  fair  and  reasonable  to  infer 
that  Clark's  habits  were  known  to  Mr. 
Charlton,  the  roundhouse  foreman,  whose 
duty  It  was  to  look  after  the  engines  and 
men,  and  make  reports  to  his  superior. 
Indeed,  Mr.  Charlton's  evidence  shows 
that  he  had  heard  some  men  about  the 
roundhouse  say  Clark  was  drinking  too 
much.  This,  of  itself,  was  sufficient  to 
put    the  defendant    upon    inquiry,    and 
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cban^  it  with  the  Inlormation  that  a  rea- 
Bonable  punalt  of  the  Inquiry  would  have 
dlseloBed.  The  degree  of  nare  required  of 
the  master  in  seeing  that  none  but  com- 
petent and  suitable  servants  are  retained 
must  depend  upon  the  danger  to  be  appre- 
hended (rnm  retaining  nnilt  servants  In 
the  particular  business.  Thus  more  care 
is  required  In  selecting  and  retaining  en- 
gineers than  Id  selecting  and  retaining 
firemen,  brakemen,  or  track  repairers. 
That  which  would  be  ordinary  care  in 
selecting  a  fireman  might  fall  far  short  of 
being  ordinary  care  in  the  selection  of  an 
engineer,  and  this  for  the  simple  reason 
that  the  dangers  likely  to  flow  from  the 
employment  of  an  Incompetent  engineer 
are  tar  greater  than  from  the  employment 
of  the  incompetent  fireman.  The  very 
fact  that  the  foreman  of  the  Ironndhouse 
had  beard  that  Clark  was  drinking  too 
much  Is  evidence  from  which  the  jury 
could  conclude  that  defendant  knew  or 
ought  to  have  been  aware  uf  Ulark'n  hab- 
its. Add  to  this  the  other  circumstances, 
and  thereto  no  room  for  doubt  as  to  the 
sufflciency  of  the  evidence  on  this  issne. 

8.  It  Is  again  said  there  is  no  evidence  to 
show  that  Clark's  Intemperate  habits  had 
any  agency  in  producing  the  collision. 
While  there  is  evidence  tending  to  show 
that  he  did  not  see,  or  may  have  misun- 
derstood, the  signals  to  stop  gi-ven  by  the 
plalntlH,  there  is  also  evidence  tending  to 
show  that  the  collision  was  caused  by 
gross  negligence  on  the  part  of  the  engi- 
neer, for  be  not  only  paid  no  attention  to 
the  repeated  signals,  but  Increased  the 
Bpeed  of  the  train  when  he  must  have 
known  the  wrecked  cars  were  close  at 
hand.  We  say  "increased  the  speed  "be- 
cause there  is  evidence  to  that  effect. 
There  is  also  eTldence,  and  the  Jury  roust 
have  found,  that  he  was  unfit  and  incom- 
petent to  perform  the  duties  assigned  to 
him.  These  facts  of  themselves  furnish 
evidence  from  which  the  jury  had  the 
right  to  conclude  that  his  incompetency 
was  the  direct  cause  of  the  accident.  We 
do  not  say  that  these  facts  shifted  the 
burden  of  proof  upon  the  defendant,  as 
seems  to  be  held  In  Railroad  Co.  v.  Butler, 
67  Pa.  St.  337,  but  we  do  say  the.y  made 
out  a  prima  fneie  case  for  the  plaintiff  on 
this  iHBue. 

4.  The  instructions  given  on  both  sides 
told  the  jury  that  lielore  the  plaintiff 
could  recover  he  must  Hhuw  that  he  liad 
no  knowledge  of  such  Intemperate  habits 
on  the  part  of  Clark,  and  could  not,  by 
the  exercise  of  ordinary  care,  have  known 
of  such  habits  and  incompetency.  The 
objt'ctlon  made  that  there  Is  no  evidence 
to  support  the  finding  on  the  issue  sub- 
mitted by  these  Instructions  Is  not  well 
taken.  In  the  first  place,  the  plaintiff's 
evidence  is  quite  clear  to  the  effect  that  he 
knew  nothing  about  Clark's  habits.  He 
went  Into  the  employ  of  the  defendant 
about  the  middle  of  October,  1886,  and 
this  accident  occurred,  as  has  been  stated, 
on  the  3d  December  of  the  same  year.  He 
had  made  but  oue  trip  with  Clark  before 
the  one  in  question.  He  says:  "I  was 
only  slightly  acquainted  with  him.  I  hud 
known  him  only  a  few  dayo.  I  boarded 
at  the  same  hotel  with  him,  but  did  not 


see  him  very  often.  Sometimes  I  was  In 
when  he  was.  and  sometimes  I  was  nut.' 
This  evidence  Is  ample  to  justly  the  find- 
ing of  the  Jury,  even  with  the  burden  of 
proof  erroneously  cast  upon  the  plaintiff, 
we  say  "erroneously"  because  it  devolved 
upon  the  defendant,  not  the  plaintiff,  to 
plead  and  prove  want  of  care  or  contribu- 
tory negligence  on  the  part  of  the  plain- 
tiff. This  is  the  settled  rule  in  thla  state, 
whatever  It  may  be  elsewhere.  In  cases 
where  the  servant  Is  injured  by  defective 
machinery,  it  is  not  Incumbent  upon  the 
plaintiff  to  allt^e  or  prove  want  of  knowl- 
edge of  the  defect  in  the  applianee.  That 
is  a  matter  of  defense.  Young  t.  Iron  Co., 
108  Mo.  834.  16  S  W.  Bep.  771.  and  cases 
cited.  The  same  rule  applies  where  the 
servant  la  suing  for  Injuries  occasl<Hied  by 
the  negligence  of  an  tncompeteDt  lellow- 
aervant.  Though  there  was  error  in  these 
instructions,  still  It  was  an  error  in  favor 
of  the  appellant,  and  constitntes  no 
ground  for  a  reversal.  The  foresoing  ob- 
servations dispose  of  the  further  conten- 
tion that  the  judgment  should  have  been 
arrested  because  the  petition  fails  to  state 
that  plaintiff  did  not  and  by  the  exercise 
of  care  could  not  have  known  of  tbe  in- 
competency of  Clark. 

6.  The  defendant  asked,  but  tbe  court 
refused,  to  Instruct  the  jury  "that,  if  tiie 
plaintiff  had  equal   means  of  knowled^ 
with  the  defendant   In   ascertaining  the 
alleged    incompetency   of   the    said    Otis 
Clark,  then  the  plaintiff  is  not  entitled  to 
recover."    In  the  first  place,  there  was  no 
evidence  to  warrant  the  giving  of  such  an 
instruction.    As  has  been  said,  tbe  plain- 
tiff had   been  in   tbe  defendant's  employ 
but  a  short  time,  had  made  but  one  trip 
with  Clark,  and  was  but  slightly  acquaint- 
ed with  him.    On  tbe  other  hand,  Clark 
had   tieen  In  tbe  employ  of  the  defoidant 
for  five  OP  sis  years,  and  during  that  time 
was  under  the  eye  of  the  defendant's  fore- 
man of  tbe  roundhouse.    To  say,  under 
these  circumstances,  that  the  plaintiff  and 
defendant  bad  equal  means  of  knowledt^ 
concerning  Clark's  habits  is  absurd.    Be- 
sides this,  the  instruction  is  not  a  correct 
statement  of  the  la w  in  the  abstract.    Tbe 
mere  fact  that  plaintiff  continued  in  the 
defendant's   service   after    knowledge  of 
Clark's  incompetency  would  not  necessari- 
ly defeat  tbe  action.    Speaking  upon  this 
subject    in    an    analogous    ease.    Justice 
Matthews,  for  the  court,  says:  "Tbe  duty 
of  tbe  plaintiff  under  such  circumstances 
is  not  to  be  determined  by  the  single  fact 
of  his  knowledge  of  the  danger  he  Incurred 
by  continuing  to  serve  with  a  co-employe 
known  by  him  to  be  an  unfit  and  incom- 
petent person.    It  was   enonjsb    for  tbe 
court  to  say,  as  It  did,  that  a  failure  on  tbe 
part  of  the  plaintiff  to  refuse  to  work.  In 
view   of  that   knowledge   on    bis    part, 
might   be   negligence   on    his  part.    T\» 
qualification  was  correct,  that  it  was  fur 
the  Jury  to  say  from  all  tbe  attending 
circumstances  whether  his  fallnre  to  do  so 
was  in  fact  contributing  negligence."  Tbe 
Inslructlon  does  not  correctly  state  the 
law,  whether  taken  in  tbe  abstract  or  as 
applied   to  the  evidence  In  this  case,  and 
was  properly  refused.    The  other  minor 
objections   are  overruled,  and  tbe  Jndg. 
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ment  Is  affirmed.  All  concar,  except  Sbrr- 
wouD,  C.  J.,  wbo  concuiv  Id  tbe  resalt 
nnd  all  that  la  Bald,  save  this:  that  he 
diaaenta  from  thie  proposition :  "Tbe  mere 
tuet  tbat  plaintiff  continued  in  tbe  defend- 
ant'B  aervice  after  knowledge  of  Qark'a 
incompetency  would  not  neceeaarily  de- 
feat tbe  action. " 


St.  Louib  Agricultural  &  Mechanical 
Ahs'n  y.  Delano  et  al. 

(Supreme  Court  of  Missouri,  DkMan  Ko.  t. 
Feb.  88, 1891.) 

FUAsme— OsNntAi.  Datntsy—Bmnur  LAWa— 
Athletic  SponTa. 

1.  Plaintiff  aned  on  a  coatraot  for  the  nae  of 
its  premiaea  by  defendants,  membera  of  an  ath- 
letic asBociation,  on  a  Bundi»,  for  tbe  perform- 
ance of  "athletic  gamea  and  other  aports  of  the 
asaoclation. "  Defendants  filed  a  general  denial. 
Held,  that  the  pleadintra  eliminated  all  qnea- 
tiona  relating  to  Rer  ISt  |$  S7S9,  8883,  8866,  pro- 
hibiting labor,  poblloboziii^,  and  the  aala  of  liq- 
nor  bn  Bimday. 

2.  KsT.  St.  1 8854,  iHorides  tbat  any  person 
oonrictedof  "horse-racing,  cock-flghtlng,  or  play- 
ing at  cards  or  games  of  any  kind, "  on  Sunday, 
aball  be  guiltv  of  a  misdemeanor.  Held,  tbat 
this  provision  ooea  not  extend  to  mere  "athletic 
•ports;"  tbe  worda,  "or  gamea  of  anyldnd,"  fall- 
ing onder  tbe  mie  which  tn«aoribea  that,  where 
geserel  W(»d8  follow  particular  ones,  they  are  to 
be  construed  aa  applicable  to  tbinga  or  persons 
of  a  like  nature. 

Appeal  from  St.  Lonia  eircult  conrt; 
Daniel  Dillon,  JudRe. 

Aetion  by  tbe  St.  Louie  Af^caltural  ft 
Mechanical  Association  against  R.  J.  De- 
lano and  otbers.  Judgment  for  plaintiff. 
Defendants  appeal.    Affirmed. 

J.  P.  Kerr,  for  appellants.  Cbsrlea  S. 
THttssiii,  for  reepondent. 

Sbkrwood,  C.  J.     Plaintiff's   petition. 

filed  on  tbe day  of  November,  1887, 

alleges  that  it  is  the  owner  of  certain 
property  in  tbe  city  of  St.  Louis,  known 
as  the  "  Fair  Qronnds;"  tbat  the  Amateur 
Athletic  Association  and  tbe  defendants, 
as  members  thereof,  leased  from  tbe  plain- 
tiff tbe  said  gronuds  and  premiseB,  to  be 
used  by  the  said  association,  its  members, 
and  persons  to  be  Invited  by  them,  on 
Sunday,  the  26tb  day  of  September,  1887, 
for  tbe  athletic  games  and  other  sports  of 
the  association,  and  agreed  to  pay  the 
plutntlB  therefor  the  sum  of  fl.OOU;  that 
tbe  association  and  defendants,  as  mem- 
bem  thereof,  need  the  premises  on  tbe  2Rtta 
day  of  September,  1887,  in  accordance  witb 
said  agreement,  but  refused  nnd  failed  to 
pay  to  plaintiff  the  snm  of  f  1,000.  All  of 
the  defendants  died  a  general  denial  to  the 
petition.  Trial  bad  before  tbe  court,  and 
the  plaintiff  bad  Judgment  lor  the  91,000 
and  luteresr,  and  there  was  evidence  to 
support  tbe  finding.  On  appeal  this  ludg- 
ment  was  affirmed  by  tbe  St.  Louis  court 
of  appeals,  Thomfsun,  J.,  delivering  tbe 
oi>inion,  in  which  the  tacts  and  law  are 
elaborately  considered ;  bnt  Inasmuch  as 
tbat  opinion  was  opposed  to  tbat  of  State 
V.  Williams,  35  Mo.  App.  641,  delivered  by 
tbe  Kansas  City  court  of  appealn,  the  case 
was  certtfled  here  In  conformity  to  tbe 
constitutional  mandate. 

1.  There  is  nothing  on  the  face  of  the 
oetition  herein  which  indicates  any  otber 


tban  a  valid  contract  between  the  plain- 
tiff and  tbe  defendants;  and  when  this  is 
the  case  tbe  rule  is  tbat.  If  tbe  contract  is 
to  be  invalidated  by  reason  of  some  ex- 
trinsic matter,  such  matter  mnst  be  plead- 
ed in  order  tbat  it  be  made  issnable  at  the 
trial,  so  tbat  It  may  l>e  considered  on  ap- 
peal. In  this  case  tbe  answer  was  simply 
a  general  denial,  and  on  this  point  tbe  fol- 
lowing authorities  apply:  Sybert  ▼. 
Jones,  19  M(i.  86:  Moore  v.  RIngo,  82  Mo. 
468;  Musser  v.  Adler,  86  Mo.  443;  Cummls- 
key  v.  Williams,  20  Mo.  App.  606.  Nor  will 
an  appellate  court  consider  an  unpleaded 
defense. 

2.  The  result  of  the  application  of  these 
principles  Is  tbat  it  eliminates  from  this 
cause  all  questions  relating  to  Rev.  St. 
1889,  5  3852,  which  pmhlblts  labor  on  Sun- 
day,and  to  section 8759,  prohibiting  public 
boxing,  and  to  section  8855,  prohibiting 
tbe  sale  of  llQuor,  etn.  None  of  these  sec- 
tions forbid  or  punish  "  athletic  games  and 
sports"  on  Sunday;  nor  is  there  any  such 
statate,  unless  section  88.54  is  to  be  consid- 
ered snch  a  one.  Tbat  section  reads 
thus:  "Every  person  wbo  shall  be  con- 
victed of  borse-raclng,  cock-fighting,  or 
playing  at  cards  or  games  of  any  kind,  on 
the  first  day  of  the  week, commonly  called 
'Sunday,'  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  fined  not  exceeding  fifty 
dollars."  But  these  prohibitions  are  evi- 
dently leveled  against  sports  and  games 
tbat  have  a  demoralising  tendency,  and 
do  not  extend  to  mere  athletic  sports. 
Besides,  this  section  is  penal,  and  there- 
fore to  be  strictly  construed.  Ho  well, v. 
Stewart,  54  Mo.  400;  Fuss  v.  Spaunborst, 
67  Mo.  266. 

8.  But,  further,  in  this  Instance  tbe 
words,  "or  games  of  any  kind,"  fall  under 
the  rale  which  prescribes  that,  where  fcen- 
eral  words  follow  particular  ones,  they 
are  to  be  ctmstrued  as  applicable  tothlnxs 
or  persons  of  a  like  nature.  State  v.  Bry- 
ant, 90  Mo.  6.S4,  2  S.  W.  Rep.  836,  and  cases 
cited;  City  of  St.  Louis  v.Langhlln,49  Mo. 
660.  Applying  this  rule  to  tbe  case  at  bar, 
no  ground  is  ftinnd  on  which  to  question 
the  correctness  of  the  conclusion  reached 
by  tbe  trial  court  and  by  tbe  St.  Louis 
court  of  appeals.  Consequently  tbe  Judg- 
ment of  that  court  Is  affirmed,  and  this 
cause  will  be  remanded  to  tbat  eonrt  to 
be  proceeded  with  in  cbnformlty  to  law. 

All  concur,  but  Barclay,  J.,  absent. 


Omaha  ft  St.  L.  Bt.  Co.  t.  Wabash,  St.  L. 
ft  P.  Bt.  Co.  et  al. 

(Supreme  Court  of  Miesowi,  DtvitUm  ITb.  1. 
Feb.  22,  1893.) 

Railboas  MoBTeAOS— ArTBB-AoQviBao  Pbop- 

BKTT. 

A  railroad  company  executed  a  mortgage 
on  its  entire  line  of  road  between  designated 
points,  "as  said  railroad  now  Is  or  may  be  here- 
after constructed,  maintained,  operated,  or  ac- 
quired, together  with  all  the  privileges,  rights, 
innchises,  real  estate,  right  of  way,  depots,  de- 
pot grounds,  side  tracks,  water-tanlcs,  engines, 
cats,  and  otber  appurtenances  thereto  belonging." 
held,  that  the  mortgage  covered  land  subsequent- 
ly purchased  by  the  railroad  company  near  a 
depot  on  tbe  line  of  road  mortgaged,  and  an  hutel 
erected  thereon  for  the  purpose  of  an  eating- 
house  and  to  accommodate  the   employea  of  the 
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company,  pac&engen,  and  other  persons.  Humph- 
reys V.  McKissock,  11  Bap.  Ct  Bep.  770,  140  U. 
B.  801,  distlnKalshed. 

Appeal  from  circalt  coort,  Gentry  coou- 
ty;  G.  H.  8.  Ooodman,  Jndee. 

Action  by  the  Omaha  ft  St.  Louie  Bail- 
way  Company  aKalnst  the  Wabash,  St. 
LoqIb  ft  Pacific  Railway  Company,  the 
Wabash  Western  Railway  Company,  and 
J.  W.  Blancbard,  to  require  Blanchard  to 
convey  to  plaintiff  certain  land.  Decree 
for  plaintiff.  The  defendant  railroad  com- 
panies appeal.    Affirmed. 

Oeo.iS.GroFerandKir.I/eAMAon.forap- 
pellants.  Theodore  Sheldon,  for  respond- 
ent. 

Black,  J.  The  plalntilt  corporation 
brouRbt  this  suit  In  the  Gentry  county 
clrcuitcourt  against  the  Wabash,  St.  Louis 
&  Pacific  Railway  Company,  the  Wabash 
Western  Railway  Company,  and  J.  W. 
Blancbard,  praying  for  a  decree  requiring 
Blancbard  to  convey  to  plaintlR  a  half 
block  of  ground  in  Stanberry,  Gentry 
county.  The  circuit  conrt  rendered  a  de- 
cree as  prayed  for,  from  which  the  rail- 
road companies  appealed.  Blancbard  did 
not  Join  In  the  appeal. 

The  facts  are.  In  substance,  these:  On 
the  16th  February,  187»,  the  St.  Louis, 
Kansas  City  ft  Northern  Railway  Compa- 
ny, a  corporation  organised  under  the 
laws  of  this  state,  executed  a  deed  of  trust 
in  the  nature  of  a  mortgage  to  the  United 
States  Trust  Company,  to  secure  certain 
bonds,  upon  that  part  of  its  road  begin- 
ning at  Elm  Flats,  in  Davles  county,  and 
extending  through  that  and  three  other 
counties  in  this  Htate,  Gentry  county  be- 
ing one  of  them,  and  through  several 
counties  in  the  state  of  Iowa  to  Council 
BluRs.  In  November,  1K79,  that  company, 
by  itousolldation  with  the  Wabash  Kail- 
way  Company,  became  the  Wabash,  St. 
Louis  ft  Pacific  Railway  Company.  On 
the  26th  June,  1880.  there  was  conveyed  to 
defendant  Blanchard  the  half  block  of 
ground  at  Stanberry,  now  in  question,  for 
the  consideration  of  92,100,  which  was 
paid  by  the  Wabash,  St.  Louis  ft  Pacific 
Railway  Company.  Blancbard,  it  is  con- 
ceded, held  the  title  in  trust  for  the  com- 
pany. During  that  year  the  company 
erected  an  hotel  upon  the  land  so  pur- 
chased, at  a  cost  ol  99,000.  This  halt  block 
is  separated  from  the  railroad  right  of 
way  and  depot  by  a  street.  The  hotel 
was  liailt  in  part  for  the  purpose  of  an 
eating-bouse,  but  was  soon  abandoned 
for  that  purpose;  it  being  more  conven- 
ient to  stop  the  trains  for  meals  at  an- 
other station.  Stanberry  was  a  new  place, 
built  up  with  the  railroad,  and  the  end  nf 
a  division.  There  was  no  hotel  or  board- 
ing-house there,  and  the  chief  purpose  in 
building  the  hotel  was  to  furnish  accom- 
modations for  the  employes.  The  title 
was  taken  In  the  name  of  Blancbard  with 
a  view  of  selling  the  property  as  soon  as  a 
suitable  purchaser  could  be  found.  The 
property  was  leased  out  to  various  per- 
sons until  the  building  was  destroyed  by 
fire,  which  was  In  Felirnary,  1886.  On  the 
22d  June.  1885,  the  United  States  Trust 
Company  commenced  a  suit  In  the  Gentry 
circuit  court  to  foreclose  the  before-men- 


tioned mortgage.  The  case  was  removed 
to  the  United  States  circuit  court  for  the 
western  district  of  Missouri,  where  a  de- 
cree of  foreclosvre  was  entered  in  1886. 
Like  proceedings  were  bad  in  the  state  of 
Iowa,  and  a  decree  of  foreclosure  was 
there  rendered  by  tbe  circuit  court  of  the 
United  States  for  tbe  southern  district, 
western  division,  in  October,  1886.  The 
Wabash.  St  Louis  ft  Pacific  Railway  Com- 
pany, the  Central  Trust  Company,  and 
James  Cheney  were  made  d^endanta  in 
both  of  these  suits;  but  Blancbard  was 
not  made  a  party.  The  road  was  sold 
under  these  foreclosure  decrees  to  Bctacb 
in  1887,  who  conveyed  tbe  same  to  the 
present  plaintitf.  These  decrees  describe 
tbe  property  the  same  as  It  is  described  in 
the  mortgage.  The  plaintiff  stands  on 
this  title.  Ou  the  1st  June,  1880,  the  Wa- 
bash, St.  Louis  ft  Pacific  Railroad  Com- 
pany conveyed  this  same  line  of  road, 
called  tbe  "Omaba  Division,"  and  oth- 
er property,  to  the  Central  Trust  Coin^a- 
ny  and  James  Cheney,  in  trust,  to  secure 
Certain  bonds.  This  mortgage  was  also 
foreclosed  by  a  decree  rendered  in  18S4. 
The  property  whs  sold  under  this  decree, 
subject  to  the  above-mentioned  mortgage 
to  the  United  States  Trust  Company,  dat- 
ed (he  16th  February,  1879.  The  title  of 
the  Wabash  Western  Railway  Company 
to  the  property  in  question,  if  any  it  has. 
Is  derived  from  the  purchasers  at  that 
sale. 

From  tbe  foregoing  statement.  It  will 
be  seen  the  important  question  bere  is 
whether  the  mortgage  from  the  St.  Loais. 
Kansas  City  ft  Northern  Railway  Compa- 
ny to  the  United  States  Trust  Company, 
dated  the  15tb  February,  1879,  covered 
this  after-acquired  real  estate.  That 
mortgage  contains  an  after-acquired  prop- 
erty clause:  and  It  mnst  be  now  taken  as 
well-settled  law  that  such  a  clause  Is  valid 
as  to  subsequently  aeqnired  property, real 
or  personal.  Pennock  v.  Coe,  23  How.  117 ; 
Dunham  v.  Railroad  Co.,  I  Wall.  254; 
Thompson  v.  Railroad  Co.,  10  Sup.  Ct. 
Rep.  39;  Trust  Co.  v.  Kneel  and.  138  D.  S. 
414,  n  Sup.  Ct.  Rep.  857.  The  case  last 
cited  shows  that  this  Is  true  as  to  proper- 
ty to  which  the  company  acquires  tbe  eq- 
uitable title,  as  well  as  to  that  to  wblcb 
It  acquires  tbe  legal  title.  The  real  qnee- 
tioii,  therefore.  Is  whether  this  property  is 
fairly  embraced  within  the  terms  of  tbe 
mortgage.  Tbe  mortgage  covers  tbe  en- 
tire line  of  road  lietween  tbe  designated 
points,  "as  said  railroad  now  is  or  may 
be  hereafter  constructed,  maintained,  op- 
erated, or  acquired,  together  with  all  the 
privileges,  rights,  franchises,  real  estate,' 
right  of  way,  depots,  depot  grounds,  side 
tracks,  water-tanks,  engines,  cars,  and 
other  appurtenances  thereto  belonging. " 
The  question  to  be  determined  does  not 
depend  upon  tbe  technical  meaning  of  tbe 
word  "appurtenances,"  as  seems  to  be  ar- 
gued by  counsel  for  defendants.  The 
mortgage,  in  clear  terms,  includes  after- 
acquired  "  real  estate;"  and  these  words^ 
canuot  be  confined  to  such  real  estate  ao 
may  be  used  for  right  of  way,  depot 
grounds,  side  tracks,  and  tanks.  They  do 
not,  of  course,  mean  or  include  real  prop- 
erty not  used  in  connection  with  the  road. 
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bat  they  do  mean  any  real  estate  ac- 
qalred  for  nae  In  the  operation  of  the  rail- 
road proper.  Now,  it  la  to  be  remembered 
that  Stanberry  waa  the  end  of  the  dlvla- 
lon,  and  there  was  no  hotel  or  boardlnsT- 
honse  at  that  place.  Under  these  clrcnm- 
atanoea  the  property  waa  pnrchaaed  and 
the  hotel  erected  for  these  pnrposea,  name- 
ly: (1)  For  an  eatlnK-hoaae;  (2)  to  ac- 
commodate the  employes  of  the  company; 
and  (3)  to  accommodate  paasengers  and 
other  persons.  Had  this  hotel  been  erect- 
ed on  the  right  of  way  or  depot  groanda, 
though  such  griiunds  were  acquired  after 
the  date  of  the  mortgage,  It  seems  to  us 
there  can  be  no  doubt  but  It  wonld  be- 
come 8nb]ect  to  the  mortgage.  The  clr- 
comataDce  thnt  it  is  separated  from  the 
passenger  depot  and  right  of  way  by  a 
street  la  immaterial,  the  property  being 
cnnvenJent  and  aottable  for  the  designed 
porpuaea.  As  haa  been  said,  the  property 
was  purchased  and  the  building  erected, 
not  aa  an  Independent  speculation,  but  as 
an  Incident  and  aid  in  operating  the  rail- 
road. Sorely  the  company  could,  ae  a 
legitimate  part  of  its  operations,  provide 
an  eating-bonse,  and  could  provide  ac- 
rommodatloDsforlts  emplo.vea;  there  be- 
ing DO  hotel  or  boarding-house  at  the 
place.  Qronnds  obtained  and  a  structure 
erected  for  such  purposes  would  be  part  of 
the  property  of  the  company  owned  and 
OHed  in  the  operation  of  the  road.  The 
addition  ol  the  ordinary  hotel  feature  does 
not  make  it  an  independent,  outside  enter- 
prise. In  our  opinion  this  property  la 
part  and  parcel  of  the  railroad  property, 
and  Is  covered  by  the  mortgage.  Thia  ia 
the  conclusion  reached  by  the  circuit  court 
uf  the  United  Statea  for  the  sontbem  dis- 
trict of  Iowa  ;  for  that  court  ordered  the 
moneys  arising  from  the  inanrance  on  the 
building  paid  over  to  the  receiver  who 
represented  the  flrat  mortgage  credltora. 
U.  8.  Trust  Co.  v.  Wabash, St.  L.  &  P.  Ry. 
Co.,  32  Fed.  Rep.  480.  The  chief  qneatlon 
In  this  and  like  caaea  Is  whether  the  par- 
ties to  the  mortgage  Intended  that  the 
after-acquired  property,  the  subject  ol  the 
litigation,  should  be  subject  to  the  lieu  of 
the  mortgage.  1  Jonea,  Mortg.  (4th  Ed.) 
§  153.  That  the  partlea  Intended  all  such 
property  as  thia  ahould  come  under  and 
subject  to  themortgage  is,  we  think,  clear 
and  beyond  doubt;  for  the  mortgage  pro- 
feaaee  to  convey  every  part  and  parcel  of 
the  line  of  railroad,  and  all  real  eatate 
then  or  thereafter  acquired  and  thereto 
beluDglDg. 

The  defendanta  premaponour  attention 
Hamphreya  v.  McKlsaock,  140  U.  S.  304, 11 
Sop.  Ct.  Rep.  779.  That  controvcray 
aroaeontof  the  mortgage  now  in  qnea- 
tlon. Thpre  the  mortgagor,  by  Its  new 
name  of  the  Wabash,  St.  Loola  &  Pacific 
Railway  Company,  and  other  rnllroad 
eoropanlea,  subacrlbed  for  stock  In  the 
Union  Elevator  Company,  at  Council 
Blaffs;  and  the  qnestion  was  whether  the 
mortgage  now  in  qneatlon  covered  that 
stock,  or  any  intereat  In  the  elevator 
property.  It  aeems  the  trial  court  held 
that  it  did,  but  the  aupreme  court  of  the 
United  States  reveraed  the  judgment.  In 
doing  so.  It  was  held:  First.  That  the 
elevator  company  and  railroad  company 


were  aeparate  corporations;  that  the  rail- 
road company  waa  simply  a  stockholder 
in  the  elevator  company,  and  bud  no  in- 
tereat in  the  property  of  that  corporation 
which  It  could  transfer  or  mortgage.  /Sec- 
ond. That  the  stock  held  by  the  railroad 
company  In  the  elevator  company  was 
nut  an  "appurtenance"  to  the  railroad 
property,  and  hence  was  not  covered  by 
the  mortgage  to  the  United  States  Troat 
Company.  That  caae  Is  wholly  onllke  the 
one  now  In  baud,  aa  muat  be  apparent 
from  thia  atatement.  The  present  contro- 
versy doea  not  turn  upon  any  propoaitlon 
of  law  involved  In  that  caae,  and  that 
case  is  therefore  inapplicable  to  the  one  in 
hand.  Aa  we  hold  the  mortgage  attached 
to  the  property  now  In  question,  the  other 
questions  dlecussejl  In  the  briefs  become 
immaterial,  and  out  of  the  caae.  The 
judgment  la  therefore  affirmed. 


Barclay,  J.,  abaent. 
cone or 


The  other  judges 


Bldedorn  y.  Mibsoubi  Pac.  Rt.  Co. 
(SiiprcTne  Cov/rt  of  MisgouH.    March  1, 1892.) 

MUXICI PAL  Ck>KPOBATION8  —  ORniNANOBS  —  POUCI 

Power — Injuries  to  Railroad  Gmplotbs — Goit- 
TRIBOTORr  Neqliqbnce — Instrdctionb. 

1.  Tt  is  In  the  polioe  power  ol  a  city  to  adopt 
an  ordinance  reflating  the  speed  of  railroad 
trains  witbln  the  city  limits,  and  such  an  ordi- 
nance should  not  be  construed  to  apply  only  to 
streets  and  crosslniis,  as  the  power  to  adopt  such 
brdinanoe  is  not  implied  from  the  power  of  the 
city  to  regulate  streets. 

8.  A  city  ordinance.  legulatine  the  speed  of 
trains  within  its  limits  is  a  poUoe  reipilation 
for  the  protection  of  persons  and  property ;  and 
the  right  of  an  employe  of  a  railroad  company  to 
brine  an  action  against  the  company  for  injuries 
received  by  a  violation  of  the  ordinance,  in  which 
he  did  not  participate,  is  determined  by  the  or- 
dinance, and  not  by  his  contract  of  employment 
with  the  railroad  company. 

8.  An  action  against  a  railroad  company  by 
one  of  its  employes  for  injuries  received  from  be- 
ing struck  by  a  train  running  at  a  prohibited  rate 
of  speed  is  not  defeated  because  the  train  was  in 
charge  of  co-employes  of  plaintiff,  where  such  co- 
employes  were  running  the  train  pnrsnant  to  a 
time-card  prepared  and  promulgated  by  the  rail- 
road company. 

4.  In  an  action  against  a  railroad  conu>any 
for  personal  injuries,  plaintiff's  evidence  showed 
that  he  was  a  night  switchman  in  the  employ  of 
defendant;  that  he  was  obliged  to  step  across  a 
track  adjoining  the  one  on  which  his  train  was 
standing,  in  order  to  get  in  line  with  the  en- 
gineer, and  signal  him  to  stop  and  back;  tliat 
bis  eyes  were  necessarily  turned  towards  the  en- 
gineer while  thus  looking  and  signaling;  that, 
having  given  the  necessary  signals,  he  started 
back  towards  his  train;  that  in  crossing  the  track 
he  was  struck  and  injured  by  an  approaching 
passenger  train,  which  be  had  not  seen ;  that  it 
was  all  the  work  of  a  minute  or  80  seconds ;  that 
the  passenger  train  was  running  at  an  unlawful 
rate  of  speed ;  and  that  he  could  not  see  it  ap- 
proaching because  of  cars  standing  on  a  spur 
track  near  by,  though  some  of  his  evidence  tend- 
ed to  show  that  he  might  liayeseen  the  head-light 
of  the  approaching  engine  for  180  feet.  Ueld, 
that  it  could  not  oe  said  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negligence. 

5.  It  is  error  for  a  trial  court  to  give  an  In- 
truction  which,  when  applied  to  the  evidence,  is 
In  direct  conflict  with  an  instruction  previously 
given. 

In  bane.    Appeal  from  St.  Lonis  circuit 
court,  Datid  D.  Fisher,  Judge. 
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Action  by  Theodore  Blaedorn  against 
the  MisBoari  Pacific  Railway  Company  tor 
serHonal  lojurles.  Judgment  fur  plaintiH. 
Detendant  appeals.    Rereraed. 

H.  S.  Priest,  tor  appellant.  Zaob  J, 
Mitobell,  for  respondent. 

Black,  J.  This  la  an  appeal  prosecated 
by  the  detendant  Irom  a  Judgment  In 
favor  ol  plaintiff  In  a  personal  damage 
suit.  The  plaintiff  was  injured  by  a  pas- 
senger train  while  in  the  employ  of  the 
defendant  as  a  night  Hwitcbraau,  so  that 
it  became  necesHary  to  amputate  his  leg 
between  the  knee  and  ankle.  He  founds 
his  action  on  the  violation  ot  an  ordi- 
nance of  the  city  of  St.  Louis,  which  lim- 
its the  rate  of  speed  of  trains  to  six  miles 
per  hoor.  The  plaintiff  had  been  engaged 
In  railroad  work  for  IS'  years,  11  years  of 
that  time  in  the  capacity  of  a  conductor 
on  another  road  entering  the  city  of  St. 
XjOuIb.  He  bad  been  In  the  employ  of  the 
defendant  as  nignt  switchman  at  the  de- 
fendant's Seventeenth-Street  yards  in  St. 
Louis  for  five  nights  preceding  the  night 
on  which  he  received  the  injuries  of  which 
be  complains.  The  accident  occurred  at 
night,  between  10  and  11  o'clock,  at  a 
point  near  the  Eighteenth-Street  bridge. 
The  Seventeenth -Street  yards  are  Just 
east  ot  the  Eighteenth-Street  bridge. 
There  is  what  is  called  a  "lead  track"  ex- 
tending from  the  Seven teenth-Streetyards 
westward  on  a  curve  to  ths  north  under 
the  bridge,  and  thence  westward  on  a 
curve  to  the  south;  but  the  degree  ot 
these  curves  is  not  stated.  There  are 
three  tracks  passing  under  the  bridge;  the 
first  or  south  one  is  this  lead  track ;  the 
next  one  north  of  It  Is  called  the''ea8t- 
bouhd  main  track;"  and  to  the  north  ot 
that  is  the  west-bound  main  track.  Both 
of  these  main  tracks  curve  to  the  south 
after  passing  under  the  bridge  going  from 
the  east  tu  the  west;  bnt  here  again  the 
degree  ot  the  curve  is  not  stated.  There 
is  a  spur  track,  which  leaves  the  middle 
or  east-bound  track  at  a  point  just  west 
ot  the  bridge,  and  extends  westward  be- 
tween that  track  and  the  lead  track.  At 
the  time  of  the  accident  there  were  cars 
standing  on  the  spur  track  at  n  point 
west  of,  but  near,  the  bridge.  The  plaln- 
tltfandhls  crew  wereengaged  In  moving  a 
train  of  15  or  more  cars  from  the  Seven- 
teenth-Street yards.  After  the  engine  and 
some  6  or  8  cars  passed  under  the  bridge, 
going  west,  the  plalntlR  got  oil  on  the 
ground,  and  stepped  north  some  6  or  8 
feet  to  and  across  the  middle  or  east- 
bound  track  to  a  point  some  15  feet  east 
of  the  bridge.  He  then  looked  west  be- 
tween thecars  standiug  on  thespurtrack, 
and  bis  train,  then  moving  westward, 
and  gave  the  engineer  signals  to  stop 
and  to  back  up.  He  then  stepped  back 
towards  his  train,  and  as  he  was  clearing 
the  east-bound  track  his  foot  was  caught 
by  the  pilot  of  the  englneof  an  east-bound 
passenger  train,  called  the  "Kirk wood 
Accommodation."  It  was  necessary  tor 
the  plaintiff  to  get  off  his  train  and  step 
over  the  track  ns  he  did  in  order  to  get  in 
line  with  bis  engineer,  so  as  to  give  the 
signals.  He  says  he  could  not  see  the  io- 
coijiing  passenger  train  until   it  passed 


around  the  cars  standing  on  the  spor, 
though  some  of  bis  evidence  tends  tosbuw 
that  he  could  have  seen  the  head-ligbt  ol 
the  engine  drawing  that  train  for  a  dis- 
tance of  180  feet  from  where  be  stood.  He 
says  he  did  nut  see  the  incumiag  train ; 
that  he  just  stepped  across  the  track, 
gave  his  engineer  a  signal  with  his  lan- 
tern to  stop,  then  two  signals  to  back  np; 
that  be  then  started  back,  and  was 
caught;  and  that  it  was  all  the  work  ot 
a  minute  or  30  seconds.  He  says  be  knew 
this  Klrkwood  train  came  in  every  nigbt. 
hut  that  he  had  no  time-card,  and  did  not 
know  when  it  was  due,  and  was  not  the 
foreman  ot  his  crew.  The  evidence  of  the 
plaintiS  and  that  ot  another  witness  is  to 
the  effect  that  this  Kirk  wood  train  was 
moving  at  a  rate  of  speed  of  from  20  to  23 
miles  per  hour.  The  conductor  ot  that 
train  gave  it  as  his  opinion  that  bis  train 
was  runing  at  a  speed  not  exceeding  10  or 
12  miles  per  honr,  and  assigns  as  a  reason 
therefor  that  it  was  customary  to  slack 
up  at  the  point  where  the  accident  oc- 
curred. He  says  bis  train  was  running 
on  the  time  given  by  a  time-card  prepared 
and  promulgated  by  the  defendant.  This 
time-card  was  put  in  evidence,  and  It  calls 
for  a  rate  of  speed  exceeding  that  specified 
in  the  ordinance.  The  ordinance  is  in 
these  words:  "360.1238.  It  shall  nut  be 
lawful,  within  the  limits  of  the  city  of  St. 
Loais,  for  any  car,  cars,  or  locomotives 
propelled  by  steam-power  to  run  at  a  rate 
ot  speed  exceeding  six  miles  per  hour; 
but  nothing  in  this  section  shall  be  so 
construed  as  to  apply  to  any  car,  cars,  or 
locomotives  running  over  track  or  tracks 
which  are  maintained  along  the  river  bank 
between  Arsenal  street  and  Blwood 
street." 

The  case  was  submitted  to  the  iary  on 
this  evidence  produced  by  the  plaiutifl; 
and  the  first  complaint  is  that  the  court 
erred  in  overruling  the  defendant's  de- 
murrer to  the  evidence.  In  this  connec- 
tion tbedefendantseeks  to  have  tbe  above 
ordinance  ruled  out  of  tbe  case  tor  then 
alleged  reasons:  First.  Because  the  right 
of  the  city  of  St.  Loots  to  regulate  the 
speed  ot  railroad  trains  is  implied  from 
tbe  express  power  conferred  upon  it  to 
regulate  the  use  of  the  streets;  hence  tbe 
ordinance  should  be  construed  as  apply- 
inar  to  streets  and  crossings  only.  Seeoad. 
Becau8<«  the  ordinance  was  not  designed 
tor  the  protection  of  tbe  defendant's  em- 
ployes, and  the  plaintiff  can  derive  no 
benefit  or  protection  therefrom. 

As  to  the  first  ot  these  propositions,  it 
may  be  observed  that  oar  attention  has 
not  been  called  to  any  provii^ion  ot  tbe 
charter  at  the  city  ot  St.  Lonls  which 
gives  the  city  power,  in  teruM,  tu  regulate 
the  speed  of  railroad  trains ;  but  tbe  char- 
ter, among  other  things,  gives  tbe  mayor 
and  assembly  power  to  regulate  the  use  of 
streets;  to  regulate  or  prevent  the  carry- 
ing on  of  any  business  which  may  be  dan- 
gerous or  detrimental  to  the pnblic  health; 
to  declare,  prevent,  and  abate  nnlsances 
on  public  or  private  property,  and  the 
causes  thereof ;  and  to  pass  all  soch  ordi- 
nances es  may  be  expedient  in  maintain- 
ing the  peace,  good  government,  health, 
and  welfare  of  the  city.  Its  trade,  com- 
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meree,  and  maaalacturea.  It  Is  well  to 
hear  In  inlnd  tbat  iawa  and  ordlnanceu 
reKQlating  the  speed  ot  railroad  tralnR  are 
police  reKulatlons,  purely.  Grube  t.  Rail- 
road Co.,  98  Mo.  331, 11  S.  W.  Rep.  73«; 
Knohlocti  V.  RaUroad  Co.,  81  Minn.  402, 18 
N.  \V.  Rep.  106:  Rullway  Co.,  v.  Ueacun,  63 
III  91 ;  Thorpe  v.  Railroad  Co.,  27  Vt.  14V. 
Aaaald  In  the  case  lant  cited:  "This  police 
power  of  the  state  extends  to  the  protec- 
tion ot  the  1iye<),  limbH.  health,  comfort, 
and  quiet  of  all  persons,  and  the  protec- 
tion of  nil  property,  within  the  state. "  In- 
deed, reKulatinK  the  speed  of  rallrottd 
trains  Is  one  of  the  many  instances  of  an 
exercise  ot  the  police  power  |):iven  by  Judge 
Redfibld  in  that  case.  The  deleKatlon  of 
anch  a  power  to  a  municipal  corporation 
need  not  be  given  in  expresH  terms.  Says 
Judge  Dillon:  " Resulting  from  the  power 
over  streets,  and  to  protect  the  safety  of 
citisens  and  their  property,  municipal  cor- 
porations, in  the  absence  of  legislative  re- 
strictions, may  control  the  mode  of  pro- 
pelling cars  witliln  their  limits;  may  pro- 
liit>it  the  use  of  steam-power,  and  regulate 
the  rate  of  speed. "  2  Dill.  Mun.  Corp.  (4th 
Ed.)  §  713.  Speaking  of  the  power  of  a 
city  to  prohibit  the  propelling  of  cars  by 
steam  through  a  city,  RedHeld  says:  "  We 
should  entertain  no  doubt  ot  the  right  of 
the  municipal  authorities  of  a  city  nr  large 
town  to  adopt  SDch  an  ordinance  without 
any  special  legislative  sauctlun,  by  ylrtue 
of  the  general  supervision  which  they  have 
over  the  police  ot  their  respective  jurisdic- 
tions." 3  Redf.  R.  R.  (5th  Ed.)  pp.  577, 
678.  In  Railroad  Co.  v.  Haggerty,  67  111. 
113,  objection  was  made  to  an  ordinance 
limitlDg  the  rate  of  speed  of  trains  within 
a  town  to  not  more  than  six  miles  per 
hour,  un  the  ground  that  the  town  had 
no  authority  to  piuss  it.  The  town  had 
no  express  authority  to  regulate  the  speed 
of  railroad  trains,  but  the  trustees  had 
power  to  declare  what  should  be  consid- 
ered a  .nuisance,  and  to  prevent  and  re- 
move the  same,  and  to  regulate  the  police 
ot  th.-  town,  and  to  make  such  ordinances 
as  the  go'>d  of  the  Inhabitants  might  re- 
quire. Under  these  powers,  says  the 
court,  we  think  the  town  possessed  the 
authority  BO  to  order  the  nseot  private 
property  within  its  limits  as  to  prevent 
its  provliiK  dangerous  to  the  safety  of  the 
persons  and  property  ot  the  citizens;  and 
we  view  the  ordinance  in  question  as  but 
a  police  regulation  for  the  preservation  of 
the  safety  of  persons  and  property,  the 
adoption  ot  which  was  no  more  than  a 
fair  exercise  ot  the  police  power  vested  In 
the  town.  It  Is  therefore  clear  that  the 
argument  that  the  ordinance  In  question 
should  be  construed  as  applying  only  to 
Htreets  and  crossings,  because  the  power 
to  enact  It  is  implied  from  the  power  to 
regulate  the  use  of  streets,  cannot  stand 
the  test  of  right,  reason,  or  authority. 
It  has  no  foundation  upon  which  to  stand, 
fur  the  power  to  enact  the  onliuanoe  does 
not  depend  alone  or  to  any  considerable 
extent  upon  the  power  to  regnlate  the  use 
of  the  streets.  Trains  of  cars  propelled  by 
steam  through  a  city,  so  as  to  be  danger- 
ous to  persons  and  private  property,  may 
well  be  declared  a  nuisance  2  Dill.  Mun. 
Corp.  S  713.  Add  to  the  nuisance  clause 
v.l88.w,no.lS— 70 


th«  general  welfare  clause,  and  there  is 
then  no  doubt  but  tbH  city  of  St.  Louis 
had  abundant  authority  to  enact  this  or- 
dinance. The  section  ot  the  ordinance 
now  In  question,  and  another  section 
thereof,  were  before  thin  court  in  Mers  t. 
Railroad  Co.,  88  Mo  672,  1  S.  W.  Rep.  882. 
That  case  was  well  presented,  and,  after 
due  consideration,  it  was  held  tbat  the 
ordinance  was  a  valid  enactment,  and 
that  it  applied  to  tracks  located  on  unln- 
ciosed  private  property  of  the  defendant. 
In  Orube  v.  Railroad  Co.,  98  Mo.  331, 11  S. 
W.  Kep.  736,  a  like  ordinance  was  held  to 
apply  to  uninclosed  switch-yards  In  the 
exclusive  use  ot  the  defendant.  It  Is  often 
said  that  ordinances  requiring  a  bell  to  be 
rung  or  a  flagman  stationed  at  a  crossing 
are  designed  for  the  bnneflt  of  persons  trav- 
eling on  the  highway,  but  such  ordinan- 
ces are  wholly  unlike  the  one  In  hand. 
This  ordinance  makes  no  allusion  to 
streets  or  to  public  or  private  grounds. 
It  Is  an  ordinance  to  limit  tlie  rate  of 
speed  ot  cars  propelled  by  steam-power 
within  the  limits  ot  St.  Liouls,  and  this, 
too,  without  regard  to  any  particular 
place.  The  only  exception  Is  that  made 
by  the  ordinance  itself.  It  Is  no  more 
than  a  police  regulation  prescribing  the 
manner  In  which  defendant  may  use  its 
property  and  franchises  sons  not  to  Injure 
others.  The  defendant  holds  its  property 
and  franchise  subject  to  all  such  reasona- 
ble police  regulations,  and  In  this  respect 
It  stands  on  no  other  ground  than  an  In- 
dividual. Railroad  Co.  v.  McClelland,  25 
III.  140;  Tied.  Lim.  PoII.ca  Powers.  $  194. 
We  see  no  reason  to  depart  from  what 
has  been  said  In  prior  cases;  and  we  again 
hold  that  this  ordinance  applies  to  the 
defendant's  switching  yards  and  main 
tracks  as  well  as  to  other  places.  This 
conclusion  flnds  direct  support  in  what 
was  said  in  Crowley  v.  Railroad  Co.,  66 
Iowa,  658,  20  N.  W.  Rep.  467,  and  22  N.  W. 
Rep.  918.  It  was  also  said  in  Whitson  v. 
City  ot  Franklin,  84  Ind.  392,  a  case  often 
cited,  that  "the  fact  that  the  railroad 
owned  the  lands  over  which  the  train  was 
running  constituted  no  defense,  nor  could 
such  fact  be  considered  in  mitigation  ot 
damages."  We  do  not  regard  the  case  of 
State  V.  Jersey  aty,  29  N.  J.  Law,  170.  as 
In  conflict  with  what  has  been  said.  That 
case  In  made  to  turn  upon  the  limitations 
contained  In  certain  Statute  laws  giving 
the  city  the  power  to  regulate  the  speed 
of  railroad  cars  and  engines,  and  to  de- 
clare what  shall  be  considered  nuisances. 
No  such  limitations  are  touud  in  the  char- 
ter of  the  city  of  St.  Louis. 

2.  The  next  objection  to  the  ordinance 
is  that  it  was  not  designed  for  the  protec- 
tion of  the  employes  of  the  defendant,  and 
hence  they  cannot  have  an  action  based 
upon  Its  breach.  The  claim  is  that  the 
contract  ot  employment  determines  the 
right,  obligations,  and  duties  existing  be- 
tween master  and  servant,  and  that  these 
rights  and  obligations  cannot  be  inter- 
fered with  by  an  ordinance.  In  support 
ot  this  position  we  are  cited  to  the  follow- 
ing extract:  "The  relation  is  purely  one 
ot  contract,  and  the  contract  may  contem- 
plate or  stipulate  for  any  service  ami  any 
condition  ot  service  not    absolutely   un- 
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lawful."  Cooley,  Torts,  (2d  Ed.)  628. 
There  la  certainly  nothing  lo  this  extract 
which  would  give  any  yulldlty  to  an  un- 
lawfnl  contract.  Says  the  Harae  author, 
when  speaking  of  the  police  power  of  the 
state:  "y^ll  contracts  and  all  rights,  it  is 
declared,  are  subject  to  this  power;  and 
not  only  may  regulations  which  affect 
tbem  be  established  by  the  state,  bat  all 
such  regulations  must  be  subject  to  change 
from  time  to  time,  as  the  general  well-be- 
ing ot  the  community  may  require,  or  as 
the  circumstances  may  change,  or  as  ex- 
periences may  demonstrate  the  necessity. " 
Cooley,  Const.  Lim.  (6th  Kd.)  p.  768.  A 
contract  between  master  and  servant  to 
disregard  and  disobey  this  ordinance 
would  be  unlawful  and  void.  It  is  doubt- 
less true  that  a  servant  engaged  in  dis- 
obeying the  ordinance  could  not  recover 
for  lujuries  thus  received.  Tor  he  could  sot 
complain  ot  his  own  wrong.  But  the 
plaintiff  had  nothing  whatever  todu  with 
the  running  of  this  train  at  the  unlawful 
rate  ot  speed.  The  ordinance  was  enacted 
to  protect  the  lives  and  property  ot  the 
citiieDS,  and  la  the  law  within  thecity  lim- 
its. Itfurnlsbesa  rule  of  conduct  for  mas- 
ter and  servant  as  well  as  for  other  per- 
sons. It  certainly  cannot  be  said  that 
plaintiff,  by  entering  the  service  of  the  de- 
fendant, ceased  to  be  under  the  protection 
of  the  laws  of  tlie  city.  The  plnlutiff  was 
not  a  party  to  or  a  participant  in  the  vio- 
lation of  the  ordinance;  and,  as  the  ordi- 
nance was  enacted  to  protect  the  citisens 
and  their  property,  he  has  a  cause  of  ac- 
tion for  the  damages  received,  unless  de- 
feated by  Ills  own  contributory  negligence, 
it  is  argued  in  this  court  that  another 
section  of  the  ordinance  provides  for  the 
arrest  and  conviction  ot  persons  violating 
the  section  before  set  oift,  but  we  do  not 
see  what  that  has  to  do  with  the  case  in 
hand.  The  penalty  thus  imposed  can  no 
more  affect  this  case  than  it  would  a  case 
where  a  person  not  a  servant  of  the  com- 
pany Is  suing  for  injuries  sustained  by  rea- 
son of  the  excessive  speed.  Nor  is  the 
plaintiff's  action  defeated  because  be  and 
the  persons  in  cliarge  ot  the  train  were 
fellow-servants, for  the  train  was  run  at  a 
rate  of  speed  prohibited  by  the  ordinance 
pursuant  to  a  time-card  prepared  and 
promulgated  by  the  defendant.  The  un- 
lawful and  negligent  act  was  the  Joint  act 
of  the  defendant  and  of  the  servants  in 
charge  ot  the  train.  The  law  is  well  set- 
tled that  one  servant  may  recover  for  an 
injury  caused  by  the  combined  negligence 
of  the  master  and  a  fellow-servant. 
Young  V,  Iron  Co.,  laS  Mo.  824, 15  S.  W. 
Rep.  771,  and  cases  cited. 

8.  The  next  question  is  whether  the 
court  snould,  as  a  matter  of  law,  have 
declared  theplalntifl  guilty  of  contributory 
negligence.  It  is  to  be  observed  at  the 
outset  that  the  plaintiff  was  not  a  tres- 
passer or  wrong-doer.  At  the  time  of  this 
tccident  he  was  where  he  had  a  right  to 
be,  and  where  the  performance  of  bis  du- 
ties required  him  to  be,  so  that  thecasesot 
Yancey  v.  Railroad  Co..  93  Mo.  433,  6  S.  W. 
Rep.  272,  and  Barker  v.  Railroad  Co.,»8Mo. 
50,  11  S.  W.  Rep.  2.>4,  have  no  application 
tothiscase.  Though  bis  work  placed  him 
upon   these  tracks,  still  it  was  his  duty  to 


be  on  bis  guard  for  approaching  trains; 
and  the  question  is  not  whether  ttaere  Is 
evidence  from  which  the  Jnry  might  have 
inferred  contributory  negligence,  but 
whether  the  court  should  ha  veso  declared 
as  a  matter  of  law.  It  is  to  be  observed, 
in  the  Brst  place,  that  under  our  rnlings 
the  burden  of  showing  negligence  on  the 
part  of  the  plaintiff  is  upon  the  defendant. 
The  presumption  is  that  plaintiff  per- 
formed his  duty,  until  the  contrary  is 
made  to  appear.  Stepp  v.  Railroad  Co.,SS 
Mo.  229;  Petty  v.Railroad  Co..  8«  Mo.306; 
SchIeretUv.R8ilroadCo.,96Mo.509,I0S.W. 
Rep.  66.  While  some  ot  the  plain  titTs  evi- 
dence Is  to  the  effect  that  he  could  bave 
seen  the  approaching  train  tor  a  distance 
of  60  yards  from  where  he  stood,  still  bis 
evideni-e  is  that  he  could  not  see  it  until  it 
had  passed  the  cars  standing  on  the  spur 
track.  He  stepped  over  one  set  of  rails, 
and  his  eyes  were  then  necessiirily  tamed 
In  the  direction  of  his  engineer,  and, 
while  thus  looking,  and  giving  the  signals, 
he  could  not  see  the  approaching  passen- 
ger train  because  of  the  car  standing  on 
the  spur.  Raving  given  the  signals  to  his 
engineer,  he  at  once  stepped  back  towards 
his  train,  and  was  caught.  The  accident 
occurred  at  nignt;  and  these  movements 
made  by  him  were  all  the  work  of  a  minute 
or  80  seconds.  Taking  these  circumstan- 
ces, in  connection  with  the  evidence  that 
the  train  was  running  at  a  speed  of  from 
20  to  22  miles  per  hour,  we  think  the  ques- 
tion of  contributory  negligence  was  one 
tor  the  Jnry.  Where,  as  here,  there  is  a 
flagrant  violation  ot  a  law  or  municipal 
regulation,  resnitlngin  an  injury,  contribu- 
tory negligence  sliould  be  clearly  made 
out  before  the  court  relieves  the  defendant 
from  liability  on  that  ground.  Petty  v. 
Railroad  Co.,  88  Mo.  306.  The  evidence,  in 
our  opinion,  does  not  makeontaclearcase 
of  contrllnitory  negligence.  The  demur- 
rer to  the  evidence  was  therefore  properly 
overruled. 

4.  The  third  lURtructlon  given  at  the  re- 
quest of  the  defendant  is,  omitting  some 
unimportant  words,  as  follows:  If  the 
jury  find  tliat  plaintiff,  while  engaged  in 
switching  cars  upon  a  freight  train  in  the 
defendant's  yard,  stepped  immediatelj  in 
front  of  a  passenger  train  of  defendant, 
running  east  upon  the  east-bound  track 
therein,  and  was  struck  thereby,  be  can- 
not recover,  even  though  the  passenger 
train  was  running  at  a  rate  of  speed  ex- 
ceeding six  miles  per  hour.  This  instmc- 
tion,  it  will  be  seen,  does  not  require  the 
Jury  to  And  that  plaintiff  saw  the  ap- 
proaching train,  or  could  have  seen  ft  by 
the  exercise  ot  ordinary  care.  It  submits 
no  question  of  contributory  negligence  to 
the  jury.  It  simply  directs  a  verdict  tor 
the  defendant  it  plaintiff  stepped  immedi- 
ately in  front  of  the  passenger  train,  ami 
washurt;  both  of  which  facts  were  proved 
by  the  plaintlfTs  own  evidence.  When 
this  instruction  and  the  one  given  at  tbe 
request  of  the  plaintiff  are  applied  to  the 
evidence,  as  they  must  be.  It  is  perfectly 
plain  that  they  are  in  direct  conflict;  for 
If  this  instruction,  given  at  the  request 
of  defendant,  presents  the  l»w  correct- 
ly, then  the  plaintiff  had  no  case,  and 
could  not  recover.    This  Ijistructioiuln  tfae 
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llsrtat  of  the  andispated  evidence  of  the 
plaintJtr,  waa  simply  a  demurrer  to  the 
eyidence  submitted  to  the  Jury.  Itlsre> 
verslble  error  to  Kive  conflictinK  instruc- 
tions, no  matter  at  whose  Instance  they 
are  given.  Such  instructions  tumlsh  no 
Kuide  to  the  ]ury.  Stevenson  v.  Hancncic, 
72  Mo.  812.  It  is  unneceHsary  to  go  over 
al)  the  instructions.  Should  it  appear  on 
a  new  trial  that  plaintitt  saw  the  ap- 
proaching train,  and,  seeing  it,  stepped  in 
front  ot  the  engine,  he  cannot  recover,  lor 
that  would  be  gross  negligence  on  bis 
part;  bnt.lf  hedid  notsee  the  upproacbing 
train,  then  it  Is  tor  the  Jury  to  say  wheth- 
er he  was  wanting  In  ordinary  care  In  not 
seeing  it.  The  Judgment  Is  reversed,  and 
the  cause  remanded. 

Sbekwooo.  C.  J.,  is  of  the  opinion  that 
the  Judgment  should  be  reversed,  but  does 
not  agree  to  remanding  the  cause. 

The  other  Judges  concur. 


NOLAM  V.  Jo.\E8  et  ah 
(Supreme  Court  of  MUsourl.    March  1, 1892.) 

JlTDOKSlIT    ox    IXJUMCTIOX     BOND  —  RsMOVAI.    OW 

AoiainsT&iTOB   Fbrdino  Motion  — Rioht  ow 
SoBSTun  TO  Dsrain>— Afpbal. 

1.  Jurladiction  to  assess  damages  on  an  in- 
InnctloD  bond  against  a  public  administrator  and 
us  soretles  Is  not  lost  by  the  revocation  of  the 
letters  of  administration  pending  the  motion  to 
assess  the  same,  and  an  order  that  the  "cause 
now  proceed  in  the  name  of  the  salMtituted  ad- 
mlolstrator. 

2.  Under  Rev.  8t  1879,  |  2713,  providing 
that,  on  the  dissolution  of  aniojunction,  damages 
shall  be  assessed  and  judgment  rendered  against 
the  "obligors  on  the  bond, "  the  sureties  bave  a 
right,  on  motion  for  such  assessment  and  Judg- 
ment, to  be  let  in  to  defend,  and  to  require  a 
Jury. 

8.  Under  Rev.  St.  1870,  |  8710,  giving  the 
right  of  appeal  to  "every  person  aggrieved"  by  a 
final  Judgment,  such  soretles  may  appeal  from  a 
judgment  a«;alnat  the  principal,  as  It  is  conclu- 
sive against  them,  In  the  absence  of  fraud  and 
ooUnsTon. 

Appeal  from  circuit  court,  Johnson 
county;  Charles  W.  Si.oan,  Judge. 

Bill  for  Injunction  by  Oeorgn  N.  Nolan, 
public  administrator,  against  J.  H.  Jones 
and  others.  Injunction  dissolved,  and 
Judgmenton  injunction  bond  agalnstcom. 
piuinant,  from  which  his  sureties,  D.  C. 
Mastln  and  others,  appeal.    Reversed. 

T.  A.  Frank  Junes  and  Gardiner  L»' 
tbrop,  for  appellants.  Graves  A  Anil  and 
J.  D.  Hhewalter,  for  respondent. 

Macfablane,  J.  This  suit  was  com- 
menced In  Lafayette  county,  in  February, 
1884.  by  George  N.  Nolan,  public  adminis- 
trator of  Jackson  county,  in  charge  of 
the  estate  uf  J.  B.  Reed,  deceased,  to  re- 
Btrain  the  defendant  O.  A.  Jones  and  oth. 
era  from  selling  certain  personal  property 
ander  mortgage.  Plaintiff,  as  each  nd- 
ministrator,gave  bond,  with  D.  C.  Mnstin, 
J.  H.  Lipscomb,  J.  M.  Fox,  and  Frank 
Jones  as  sureties.  This  bond  was  for 
S5,000,and  was  conditioned  that  "if  plain- 
tiff shall  abide  the  decision  which  shall  be 
made  thereon,  and  pay  all  sums  of 
money,  damages,  and  costs  that  shall  be 
adjudged  against  him  If  the  said  injunc- 
tion shall  be  dissolved,  then  this  obliga- 


tion to  be  null  and  void ;  otherwise,  to 
remain  In  full  force  and  effect."  Upon  fll- 
Ingtbls  bond  a  temporary  Injunction  was 
granted.  The  suit  was  afterwards  re- 
moved to  Johnson  connty.  An  answer 
and  motion  to  dissolve  the  Injunction 
were  filed  by  defendants,  npon  which  the 
case  was  tried  at  the  October  term,  1885. 
The  court  found  for  the  defendants,  and 
judgment  was  rendered,  dissolving  the  in- 
junction and  dismissing  the  petition.  At 
the  same  term,  defendant  Jones  filed  a 
motion  to  assess  his  damages  on  the  in- 
junction bond.  At  the  next  term  (Feb- 
ruary, 1886)  the  cause  came  on  again, 
"and  the  plaintiff  flies  and  presents  to  the 
court  the  information  and  suggestion  that 
since  the  proceeding  had  herein,  at  the 
last  term  of  this  court,  Qeorge  N.  Nolan 
has  ceased  to  be  the  administrator  of 
Isaac  H.  Reed ;  and  the  plaintiff  also  flies 
and  presents  the  records  of  the  probate 
court  of  Jackson  connty.  Mo.,  revoking 
the  letters  of  administration  of  said 
Nolan ;  and  thereupon  It  Is  ordered  and 
directed  by  the  court  here  that  this  cause 
now  proceed  In  the  name  of  Harmon  Bell, 
public  administrator  of  Jackson  county. 
Mo.  And  the  motion  heretofore  filed  by 
the  plalntIB  for  a  rehearing  upon  the  trial 
of  the  Injunction  Is  taken  up  and  submit- 
ted to  the  court,  and,  after  being  seen  and 
heard,  is  by  the  court  overruled."  The 
court  then  heard  the  motion  for  assess- 
ment of  damages,  filed  the  previous  term, 
and  entered  judgment  for  the  damages 
assessed  against  the  sureties  In  the  bond 
only.  From  this  Judgment  the  sureties 
appealed  to  the  Kansas  city  court  of  ap- 
peals, where  the  Judgment  assessing  dam- 
ages was  reversed,  and  cause  remanded  to 
the  circuit  court.  At  the  first  term  after 
the  case  was  remanded  (February,  1888) 
defendant  Jones  filed  a  motion  to  vacate 
the  order  maae  at  the  February  term, 
1886,  substituting  Harmon  Bell  as  plain- 
tiff in  lieu  of  Nolan,  for  the  alleged  reasons 
"that  the  order  was  inadvertent  and  er- 
roneous; that  Nolan  cannot  be  discharged 
from  the  obligation  of  his  injunction 
bond  by  the  order  of  substitution;  that 
Nolan  was  not  discharged  by  the  probate 
court;  and  that  both  parties  to  the  suit 
have  ignored  the  order."  This  motion 
was  sustained,  and  leave  was  thereupon 
given  the  sureties  to  file  bill  of  exceptions 
during  the  first  week  of  the  June  term. 
The  same  leave  was  granted  George  W. 
Nolan,  who  appeared  by  his  attorneys. 
At  tbe  June  term,  defendant  Jones  filed 
his  amended  motion  for  the  assessment  of 
damages.  Some  evidence  was  beard 
thereon  on  June  16,  and  the  further  hear- 
ing continued  until  Jnne  37, 1888.  On  that 
day  the  sureties  filed  a  motion  toset  aside 
the  waiver  of  a  Jury  for  the  assessment  of 
damages  on  the  pending  motion,  and  tor 
a  Jury  to  assess  damages.  These  motions 
were  stricken  out,  on  motion  of  the  de- 
fendants, on  the  ground  that  the  sureties 
were  not  parties  to  the  suit,  and  had  no 
right  to  call  upon  the  court  to  entertain 
such  motions.  The  further  hearing  of  the 
assessment  of  damages  wns  taken  up, 
Nolan  not  appearing.  Defendant  offered 
no  further  testimony,  and  the  court  re- 
fused to  bear  evidence  offered  by  the  sure 
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fin.  OB  tb«  gronni  that  they  bad  no  right 
CO  be  heard  In  that  proceeding.  Tbs 
«oart  BBsesaed  the  damages  ol  defendant 
■Jonea  at  $2,978.70  and  entered  Judgment 
tor  that  amount  in  bis  favor,  and  against 
4i«orge  N.  Nolan,  public  admlnlatratur  of 
JackBon  connty,  and  aa  such  administra- 
tor of  the  estate  of  I.  H.  Reed,  deceased, 
and  no  one  else.  The  sureties  filed  a  mo- 
tion tor  new  trial,  which  was  stricken  out 
on  motion  of  defendant.  They  then  tiled 
a  bill  uf  ezeeptiuns,  and  also  an  affidavit 
for  appeal,  whirh  was  granted. 

1.  The  flrHt  qnestion  that  confronts  us 
■OB  this  record  is  whether  the  sareties  on 
an  injunction  bond  have  the  right  to  prus- 
■«ente  an  api>eal  from  a  Judgment  rendered 
on  the  bond  for  daniagea against  the  prin- 
«ipal  alone,  in  a  summary  proceeding  in 
the  original  case  upon  motion.  Thestat- 
ate  (Hectlon  3710,  Rev.  8t.  1R79)  gave  the 
right  of  appeal  to  "every  person  aggrieved 
by  any  final  judgment  or  decision  of  any 
«ln*nlt  court  in  any  civil  cause.*  it  Is 
clear  that  It  was  not  intended  that  the 
right  of  appeal  ahould  be  limited  to  per- 
sons who  were  technically  parties  to  the 
salt,  and  against  whom  the  judgment 
was  directly  rendered.  "Every  person 
aggrieved"  includes  every  person  whose 
rights  were  in  any  respect  concluded  by 
the  judgment.  The  use  of  the  designation 
'  person  *  instead  of "  party, "  In  a  chapter 
of  the  statute  treating  exclusively  of  prac- 
tice and  proceedings  In  civil  cases,  Is  itself 
-suggestive  that  others  than  those  technic- 
ally parties  to  a  suit  and  judgment 
•honid  have  tiie  right  of  appeal.  Further- 
more, It  Is  right  and  Just  that  any  person 
whose  interests  are  Injurlonaly  affected 
and  concluded  by  a  Judgment  should  have 
the  right  to  a  review  by  the  appellate 
court  of  the  proceedings  which  resulted  In 
such  Judgment.  Farrnr  v.  Parker.  8  Allen, 
556;  ZincCo.  v.  He8se1meyer,50Mo.180.  A 
reference  to  the  chapter  on  "Injunction" 
will  show  that  the  relation  of  the  anretles 
on  an  injnnctlon  bond  to  the  subsequent 
proceedings  to  araess  damages,  in  case  of 
a  dissolution  of  the  Injnnctlon,  is  equiva- 
lent to  that  of  a  party  to  the  suit.  Sign- 
ing and  filing  the  bond  with  the  clerk 
give  the  court  jurisdiction  over  the  sure- 
ties; and,  it  the  injnnctlon  is  dissolved, 
they,  under  clearly-implied  provisions  of 
the  statute,  are  practically  In  court  to  an- 
swer lor  a  breach  of  the  bond.  It  Is  pro- 
vided that  the  bond  shall  be  filed  with  the 
clerk  of  the  circuit  court  of  the  coauty  to 
which  the  injunction  Is  returnable.  It  the 
injanctlon  be  dlnsolved,  damages  shall  be 
assessed,  and  Judgment  shall  be  agnlnst 
the"  obligors  on  the  bond."*  SectlonsZ?!!- 
2713,  Rev.  St.  1879.  It  is  perfectly  manifest 
that  the  statute  authorlMs  the  rendition 
of  a  Judgment  for  damages  agnlnst  the 
aurvties,  without  other  jurisdiction  over 
them  than  that  acquired  by  tiling  the  bond. 
They  are  in  court  to  answer  for  a  breach 
of  the  bund  from  the  moment  the  Injunc- 
tion Is  dissolved,  and  are  entitled  to  all 
the  rights  of  parties  litigant. 

But  it  Is  Insisted  that,  as  no  Judgment 
WHS  In  fact  rendered  against  the  sureties, 
their  rights  are  not  affected  by  the  Judg- 
ment against  the  principal  alone.  We  do 
not   think   the  conclusion   follows.   The 


conditions  of  the  bond  wcc«  tiwt  plaintiff 

"shall  pay  all  suras  of  mone.v,  damages, 
and  costs  that  shall  be  adjudged  against 
bim  [the  principal]  If  the  injanctlon  shall 
be  dissolved."  The  rule  Is  that,  "  when- 
ever the  surety  has  contracted  in  refer- 
ence to  the  conduct  of  one  of  the  parties  in 
some  snit  or  proceeding  In  the  courts,  he 
is  concluded  by  the  judgment, "  if  free  from 
frand  or  collusion.  Freem.  Judgm.  {  ISO; 
Towle  ▼.  Towle.  46  N.  H.  4S4;  Methodist 
Churches  v.  Barker,  18  N.  T.  468;  BlcAl- 
lister  V.  Clark,  86  III.  236;  Hntcbkiss  v. 
Flatt,  7  Hun,  56,  affirmed,  66  N.  Y.  620. 
These  sureties,  by  the  very  terms  of  their 
contract,  undertook  to  pay  all  damages 
that  should  be  adjudged  against  their  prin- 
cipal. The  amount  of  damages  aaaeaeed, 
if  unaffected  by  fraud  orcoUusion,  will  bind 
the  sureties,  under  the  terms  of  their  un- 
dertaking, notwithstanding  a  judgment 
might  also  have  been  entered  at  thetimeof 
asHCBsment  against  them.  We  conclude 
that  the  appeal  was  properly  taken  by  the 
sureties. 

It  is  next  insisted  by  appellants  that  the 
court,  by  virtue  of  its  order  of  February 
10,  1886,  directing  that  the  "cause  now 
proceed  in  the  name  of  Hnrmon  Bell.  uat>- 
11c  administrator,"  lost  its  jurisdiction  of 
plaintiff,  Nolan,  and  that  no  subsequent 
proceedings  were  sufficient  to  reinstate 
bIm  as  plaintiff  in  the  suit.  The  record 
shows  that  Nolan  did  not  undertake  to 
withdraw  from  the  suit  until  he  bad  been 
defeated  as  a  plalutifl,  and  had  been  prac- 
tically converted  into  a  defendant  by  the 
motion  to  assess  damages.  It  has  been 
held  by  this  court,  and  justly,  too,  that 
an  administrator  cannot  defeat  the  juris- 
diction of  the  circuit  court,  when  once  ac- 
quired, by  making  final  settlement  of  the 
estate,  and  obtaining  an  order  of  dis- 
charge as  such  administrator  from  the 
probate  court.  The  ends  of  Justice  could 
not  bo  thus  defeated.  For  the  same  rea- 
son, no  action  by  the  administrator,  or 
order  of  the  probate  court  removing  bim 
from  blB  trust  or  accepting  his  reaigi^a- 
tlon,  could  deprive  the  circuit  court  of  ^ts 
Jnrisdictlon  to  proceed  to  the  determina- 
tion of  the  matter  before  it.  Smil«y  v. 
Cockrell,  92Mo.  105.4  8.W.Rep.443;  i^eibel 
V.  Simeon,  62  Mo.  255.  But  it  la  said  that 
the  circuit  court  recognised  tlie  action  of 
the  administrator  and  the  probate  court, 
and  made  the  order  depriving  itself  of  ju- 
risdiction over  the  person  of  tbs  adminis- 
trator. The  order  simply  was  that  "this 
cause  now  proceed  In  the  nwme  of  Har- 
mon Bell,  public  adminlstnk.tor."  There 
was  no  discharge  of  Nolan  as  principal  in 
the  Injunction  bond,  or  from  his  liability 
thereon.  It  Is  not  claimed  that  the  sure- 
ties could  thus  escape  the  jurisdiction  of 
the  court.  Why  shom>d  the  principal? 
The  order  of  the  court  should  not  receive 
a  constmction  so  narrow  and  nnreason- 
able.  At  the  time  the  order  was  made, 
proceedings  by  mo4on  were  pending  to 
assess  damaees.  N>lan,  who  had  been 
prosecuting  tlie  suit  aa  plaintiff,  had  prac- 
tically beiMime  a  defendant  In  a  damage 
suit  from  which  the  order  did  not  under 
take  to  discharge  him.  The  defendants 
In  the  injunction  salt  had  the  right  to  an 
assessment  »<  *k«ir  damages,  and  their 
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lisrhts  ought  not  to  be  defeated  or  post- 
poned by  permitting  Nolan  to  withdraw 
from  the  tiait.  We  are  of  the  opinion  that 
the  order  ot  the  cirenit  coort  did  not  dis- 
charge plaliitltt  Nolan  from  the  proceedings 
tn  assess  damages. 

From  what  has  been  said  in  respect  to 
the  rights  of  the  snreties,  it  fuliows  that 
tbecoart  committed  error  In  not  perniit- 
tlng  them  to  be  heard,  and  to  defend 
against  the  proceedings  to  asaras  dam- 
ages; and  tor  this  error  the  Judgment  is 
reTersed,  and  canse  remanded  for  the  as- 
sessment of  damages.    All  concur. 


Statb  t.  Campbrll. 

(Supreme  Court  0/  KiMourt,  ZMotrion  K<y.  i. 
Marob  2,1893.) 

Labcbxt— BupnciKNCT  or  Bvidckcs— Fsuunoos 

lUTEKT— ISSTRUCTIONS. 

1.  Evidence  that  defendant,  clalminfc  to  have 
porehased  s  stray  oow  that  had  been  taken  ap 
sad  advertised  by  a  neighbor,  drove  tbe  same 
into  her  lot,  and  the  testimony  of  tbe  alleged 
seller  that  ao  had  made  no  such  sale,  are  sutB- 
cient  to  support  a  verdict  finding  her  guilty  of 
grand  larceny. 

2.  An  Instruotton  that  defendant  was  guilty 
of  grand  larceny  If  she  "stole,  took,  and  c«Tiea 
sway"  a  cow,  and  that  nnleas  she  did  so  she  was 
not  guilty,  was,  standing  alone,  erroneous.  In 
that  It  was  too  abstract,  and  failed  to  state,  ex- 
cept by  implloatlon.  that  the  talcing  should  have 
been  wrongful  or  with  felonious  Intent. 

Appeal  from  circuit  court,  Barry  coun- 
ty ;  JosKPH  Ckavkns,  Judge. 

Anna  A.  Campbell  was  convicted  otlar^ 
ceny,  and  appeals.    Reversed. 

W.  Clond  and  F.  D.Steele,  for  appellant. 
Tbe  Attorney  0«aeral,  for  the  State. 

MACFARI.ANB,  J.  Defendant  was  Jointly 
Indicted  with  one  E.  V.  Watson  for  tbe 
larceny  nl  a  cow,  the  property  of  Valen- 
tine Rodgers.  She  was  granted  a  sever- 
ance, and  upon  a  trial  was  found  guilty 
and  sentenced  to  imprisonment  In  the 
penitentiary  for  two  years,  and  from  the 
Judgment  she  appealed  to  this  court. 

1.  Defendant  insists,  in  the  flrst  place, 
that  the  verdict  and  sentence  were  not 
authorised  under  the  evidence.  To  this 
proposition  we  cannot  agree.  The  evi- 
dence shows  that  the  cow  strayed  away 
from  the  owner  In  the  spring  of  1899.  In 
November,  1889,  she  was  taken  up  and 
advertised  as  a  stray  by  Thomas  Avis. 
Tbe  next  day  defendant,  who  lived  within 
ball  a  mile  ot  Avis,  drove  the  cow  into  her 
lot.  and  claimed  to  be  the  owner  ot  her; 
told  Avis  and  others  that  she  had  bought 
her  from  a  man  nuiued  Fisher.  Only  one 
man  of  the  name  of  Fluber  was  intro- 
duced as  a  witness,  tie  testifled  that  be 
knew  no  other  man  by  the  name  in  the 
county,  and  he  himself  had  not  sold  olain- 
tlir  the  cow.  The  evidence  tended  to 
prove  that  tbe  cow  was  in  the  neighbor- 
hood during  the  summer,  and  wan  known 
to  defendant  as  a  stray.  The  proof  of  tbe 
SMMtrtlon  was  unquestioned.  There  was 
also  evidence  tending  to  prove  that  de- 
fendant had  the  cow  in  her  eicluslve  pos- 
session prior  to  taking  her  from  Avis. 
From  this  brief  outline  of  the  facts,  it  will 
readily  be  seen  that  the  evidence  tended 
to  prove  every  substantive  fact  necessary 


to  make  the  crime  of  grand  larceny,  and 
was  sufficient  to  Justify  the  verdict  oi 
guilty. 

2.  Tbe  court  instructed  the  Jury,  In  sub- 
stance, that  if  they  should  believe  from 
the  evidence  that  tbe  defendant.  Mrs.  A. 
A.  Campbell,  within  three  years  befora 
April,  1890,  in  Barry  county.  Mo.,  stole,, 
took,  and  carried  away  a  cow,  the  per- 
sonal property  of  the  witness  Valentine 
Rodgers,  they  should  find  her  guilty,  and 
assess  her  punishment  at  imprisonment 
in  the  penitentiary  for  not  less  than  two 
onrmorethan  Ave  years;  and. " unless  yoo 
believe  and  find  that  she  stole,  took,  and 
carried  away  the  cow,  yon  will  And  her 
not  gniity."  No  Instruction  was  given, 
more  specifically  defining  graud  larceny, 
or  the  tacts  necessary  to  constitute  that 
crime  under  the  evidence.  Defendant 
asked  and  the  court  refused  Instructiona 
to  the  effect  that.  uuIms  defendant  In- 
tended to  deprive  tbe  owner  ot  his  prop- 
erty in  the  cow.  she  would  not  be  guilty  ; 
and  if  her  possession  was  in  good  faitb. 
and  under  claim  of  title,  she  would  not  ba 
guilty.  Under  the  circumstances  in  thia 
case,  we  are  of  the  opinion  the  Instruction 
given  the  Jury  was  too  abstract  to  give 
them  a  proper  guide  under  which  to  de- 
termine whether  tbe  facts  proved  consti- 
tuted grand  larceny.  Tbe  words  "took, 
stole,  and  carried  away"  do  not  even  do- 
flne  grand  larceny  as  particularly  as  te 
done  by  the  statute,  or  as  is  required  In 
order  to  mak«»  a  sufficient  charge  In  an  in- 
dictment. The  statute  uses,  and  an  Indict- 
ment is  required  to  use,  the  qualification 
that  the  act  must  have  been  done  with  a 
teloniouH  Intent.  Tbey  should  have  Iteen 
told  what  would  have  constituted  a  felo- 
nionn  taking  under  the  law.  The  taking: 
must  have  been  without  right,  and  with  the 
Intention  of  converting  the  cow  "to  a  use 
other  than  that  of  the  owner,  without  bie 
consent."  Under  the  guidance  of  the  in- 
structions given,  it  was  not  necessary,  in 
order  to  have  found  a  verdict  ot  guilty, 
that  the  taking  should  have  been  wrong- 
ful or  with  a  felonious  intent,  except  so 
tar  as  the  words  "steal,  take,  and  carry 
away"  may  have  implied  a  felony  in  the 
minds  of  the  Jurors.  State  v.  Moore,  101 
Mo.  890, 14  S.  W.  Rep.  182;  State  v.  Gresser. 
19  Mo.  348;  Witt  v.  State, 9  Mo.  678;  State 
V.  Shermer,  56  Mo;  K6:  State  v.  Owen,  7B 
Mo.  871 :  State  v.  Ware.  63  Mo.  697.  Jndc- 
ment  reversed,  and  cause  remanded.  AH 
concur. 


Statb  t.  Oibsow. 

(Swpreme  Court  of  Hissourl,  DMaion  Ifo.  8: 
March  9,  1892.) 

Abduction  or  Fbiialb  »ob  Pubposb  or  Ooxon^ 
BnrAOB— KviDBNOB— Scnrriciciror. 
Evidence  that  defendant  took  an  unmar- 
ried female,  18  years  old,  away  In  a  wagon  to  a- 
railway  station  10  miles  distant,  and,  there  be- 
ing no  train  that  night,  stayed  with  her  In  a 
school -house,  and  that  the  next  morning  she  went 
to  a  olty,  and  stayed  till  after  she  was  delivered 
ol  her  ohUd,  will  not  support  a  oonvlotlon  tor 
taking  her  away  for  the  purpose  of  coacubinago, 
where  tbe  female  testifies  that,  though  defend- 
ant had  intercouise  with  her,  his  purpose  in  tak- 
iog  her  away  was  to  hide  her  disgrace,  and  !• 
Hhleld  his  son,  the  tsther  of  the  child,  from  pros- 
ecatloB. 
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Appeal  trom  eircnlt  court,  Nodaway 
county:  Gtbds  A.  Anthony.  Judge. 

Larkiu  UibBon  was  convicted  ot  taking 
away  a  female  for  the  porpoae  ol  concu- 
binage, and  appeals.    Reversed. 

,;.  C.  Wtboa,  J.  M.  HaJlee,  and  W.  C.  El- 
lIsoB,  tor  appellant.  John  M.  Wood,  Atty. 
Oen.,  lor  the  Utate. 

Qantt,  p.  J.  This  Is  an  indictment  by 
the  grand  Jory  of  Harrison  county  againnt 
the  defendant,  for  taking  Ida  C.  Dyche,  a 
female  under  the  age  of  18  years,  from  her 
father  for  the  parposes  of  concubinage 
and  prostitution.  The  indictment  is  in 
two  counts,  one  tor  prostitution,  and  the 
other  for  concubinage.  Defendant  was 
found  guilty  on  Mcond  count,  and  sen- 
tenced to  the  penitentiary  for  three  years. 
At  his  Instance  a  change  of  venue  was 
awarded  to  Nodaway  county.  The  eri- 
dence  shows  that  the  alleged  crime  was 
committed  on  the  18th  day  ot  October, 
lN88,in  Harrison  county,  Mo.  The  defend- 
ant was  a  farmer  living  in  that  county. 
It  does  not  appear  how  old  he  was,  but 
he  was  old  enough  to  have  sous  from  18 
to  20  years  of  age.  The  prosecuting  wit- 
ness lived  with  her  father  and  step-mother 
In  the  same  neighborhood.  The  two  fam- 
ilies had  been  neighbors  lor  'X  years.  The 
nearest  railway  station  was  alxint  16 
miles  off.  The  character  of  the  pruaecnt- 
ing  witness  was  bad.  She  had  bran  crim- 
inally intimate  with  defendant's  18-year 
old  boy,  and  was  7  months  advanced  in 
pregnancy  by  him  at  the  time  ul  the  al- 
leged crime.  Her  father  suspected  her  con- 
dition, and,  only  a  few  days  before  she 
left  bim,  he  accosted  her  about  it.  She 
was  very  anxious  to  get  away.  It  seems 
that  on  the  day  of  the  alleged  crime,  Will- 
lam,  the  minor  son  of  defendant.  Just  re- 
ferred to,  was  away,  and  had  been  for 
some  time.  He  feared  prusecutloii  for  se- 
duction. The  defendant  wanted  to  prove, 
on  cross-examination,  that  the  prosecut- 
ing witness  had  actually  instituted 
criminal  proceedings  against  the  boy,  but 
the  evidence  was  excluded  by  the  court. 
William's  father,  the  defendant,  clandes- 
tinely met  the  prosecuting  witness  on  two 
occasions,  and  explained  to  her  why  Will- 
iam could  not  take  her  away,  and  told 
her  tliat  he  himself  would  make  arrange- 
ments to  take  her  to  the  railway  station, 
and  she  could  go  on  to  St.  Jo  from  there, 
and  remain  in  8t.  Jo,  at  a  place  named, 
until  she  was  relieved  of  her  embarrass- 
ment. She  wanted  to  go.  He  told  her 
that  he  wanted  to  take  her  away  so  that 
her  father  would  not  do  anything  with 
Will,  bis  boy.  She  bad  before  urged  upon 
Will  to  take  her  away.  She  wanted  to 
leave,  "to  get  rid  ol  the  disgrace."  She 
says  she  started  lor  St.  Jo;  tliat  she  knew 
beforehand  that  she  was  going  tliere,  and 
that  she  did  go  there.  Un  the  day  of  the 
alleged  crime  her  father  and  step-mother 
left  the  prosecuting  witness  at  their  home, 
digging  potatoes.  It  appears  that  she 
was  accustomed  to  this  kind  of  labor. 
Her  younger  sister  was  left  with  her.  Ac- 
cording to  arrangements  made  before,  after 
her  father  and  step-mother  left,  she  got 
her  clothing  together  In  a  packet,  and, 
aonducted  by  a  second  son  of  dufendant. 


James,  who  was  Jointly  Indicted  with  de- 
fendant,  as  before  stated,  went  to  a  ra- 
vine near  defendant's  home,  and  also  near 
a  wagon  road  leading  to  the  railway  sta- 
tion, 18  miles  away,  to  which  defendant 
was  to  take  her.  There  she  remained 
waiting  tor  the  latter  to  come  along. 
The  ravine  was  about  6  feet  deep,  and  she 
could  not  be  seen  from  the  road.  She  re- 
mained there  with  James  tlU  the  defend- 
ant came  up  with  his  two-horse  wagon. 
She  then  got  Into  the  wagon.  Defendant 
was  alarmed  lest  some  one  might  see  her. 
This  was  near  to  S  o'clock  in  tbe  after- 
noon, and  they  bad  16  miles  to  go  in  a 
two-horse  wagon.  At  defendant's  request 
she  lay  down  In  tbe  wagon,  and  he  cov- 
ered her  with  some  quilts  so  she  conld  not 
be  seen.  She  remained  covered  until  they 
got  out  ot  the  neighborhood.  She  then 
got  into  the  seat  with  defendant.  There 
was  no  train  tor  St.  Joseph  that  evening. 
and  they  passed  the  night  at  a  sctaool- 
honse  a  short  distance  trom  the  station. 
Next  morning  the  Journey  was  resumed 
to  the  station,  where  they  arrived  Just  as 
the  sun  was  rising.  The  defendant  was 
still  uneasy  lest  she  might  be  overtaken. 
He  told  her  not  to  tell  anybody  where  she 
was  going.  His  desire  to  conceal  heriden- 
tity  was  as  great  as  the  day  before,  when 
they  started.  There  is  no  intimation 
that  he  offered  to  take  her  back  home 
next  morning,  or  that  he  was  disposed  to 
abandon  her,  or  that  his  purpose  in  tak- 
ing her  had  been  accamplished;  but,  on 
the  contrary,  the  preparations  to  send 
her  to  St.  Joseph  went  onjnst  as  It  was 
arranged  before  they  started.  They  took 
breakfast  and  dinner  at  an  hotel  kept  by 
one  Dr.  Wiley,  with  whom  tbe  defendant 
was  acquainted.  He  had  intended  to 
send  her  oft  on  the  morning  train,  but  it 
had  passed  before  they  got  to  the  station. 
The  defendant  told  Ur.  Wiley  that  the 
woman  was  a  neighbor  girl  ot  bis;  that 
she  was  going  to  St.  Joseph  to  see  ber 
sister:  and  that  they  had  passed  thenlieht 
"Just  back  here, "  pointing  in  tbe  direction 
whence  they  came.  The  defendant  pur- 
chased a  valise  for  tbe  woman,  left  direc- 
tions with  Dr.  Wiley  to  see  her  on  tbe  4 
o'clock  St.  Jo  train,  and  started  back  to 
his  home.  The  woman  went  on  to  St. 
Joseph,  where  her  child  was  bom.  about 
the  26th  of  January  following,  at  a  ebar- 
itable  Institution.  In  May  she  returned 
to  her  home,  and  married  her  step-broth- 
er, who  had  been  living  in  tbe  family. 
Thereupon  this  prosecution  was  com- 
menced, and  also  a  civil  suit  tor  95,U00 
damages. 

The  prosecutrix  says  she  had  sexnal  in- 
tercourse with  defendant,  that  night  In 
the  school-bonse.  The  evidence  shows 
that  the  girl  went  without  her  father's 
consent.  The  defendant  complains  that 
the  court  refused  him  a  continuance,  and 
erred  in  giving  instructions  tor  the  state, 
and  refusing  instructions  asked  by  d^end- 
ant.  The  court,  of  its  own  motion,  gave 
the  following :  "  (7)  The  Jury  are  Inatroct- 
ed  that,  although  yon  may  believe  tram 
the  evidence  that  the  defendant,  I^arkln 
A.  Gibson,  did  take  Ida  C.  Dyche  trom  ber 
father,  yet,  if  you  further  believe  trom  tbe 
evidence  that  Qtbson's    object  and  pur- 
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poHe  in  taking  said  Ida  a'way  was  to  bide 
tier  Bbame,  or  sbield  hia  Bon,  and  not  for 
tUe  purpone  of  concoblnage,  as  In  other 
inatractionb  defined,  yon  will  find  the  de- 
tendant  not  guilty;  and  this  Ib  true,  even 
though  the  Jury  Bbonid  farther  believe 
that,  after  taking  tbegirl,  as  above  btat- 
ed,  (if  he  did  so  toke  her,)  be  bad  sexual 
intercourse  with  her  at  the  school-bouse 
referred  to  in  the  evidence.  (8)  Tbo  coort 
ioatrncts  the  Jury  that  the  defendant  Is 
preHumed  tu  be  innocent  of  the  offense 
charged ;  that,  before  you  can  convict 
biin,  the  etate  must  overcome  the  pre- 
samptlon  by  proving  him  guilty  beyond  a 
reasonable  don bt.  If  you  bare  a  reason- 
able doubt  of  defendant's  guilt  you  moat 
acquit  him;  but  a  doubt  to  authorise  an 
acquittal  must  be  a  aubstautlal  doubt, 
founded  on  the  evidence,  and  not  a  mere 
possibility  of  innocence."  For  the  state 
the  court  instructed:  "No.  I.  The  Jury 
are  Instructed  that,if  they  believe  from  the 
evidence  that  the  witness,  Ida  C.  Dycbe, 
was,  on  or  abont  the  18tb  day  of  October, 
1888,  an  unmarried  female  under  the  age 
of  18  yeara,  that  she  was  at  the  time  an 
Inmate  ol  and  living  with  her  father's 
family,  and  at  her  lather's  home  in  Harri- 
son county.  Mo.,  and  that,  while  thettaid 
Ida  G.  Dyche  was  living  with  lier  lather, 
R8  aforesaid,  the  defendant  did  meet  the 
said  Ida,  and  make  arrangements  with 
ber  to  take  her  away  from  her  father's 
bume,  and  did  afterwards,  in  pursuaane 
of  said  arrangement,  take  her  iu  his 
wagon,  and  carry  her  to  a  school-house 
in  said  Harrison  county  lor  the  purpose  of 
concubinage,— that,  is  for  the  purpose  of 
cohabiting  with  her  as  man  and  woman 
in  sexual  intercourse,  for  any  length  of 
time,  even  for  a  single  night,  without 
the  authority  of  legal  marriage, — they 
will  find  the  defendant  guilty  on  the  sec- 
ond count  of  the  indictment,  and  asHess 
bis  punishment  at  imprisonment  In  the 
penitentiary  for  a  period  of  not  less  than 
two  years,  nor  mure  than  five  years. " 

It  Is  very  evident  that  the  delpndant 
waa  guilty  of  the  most  reprehensible  con- 
duct. It  is  almost  Incredible  that.  In  an 
enlightened  ago,  and  among  cirlliced  peo- 
ple, any  man  would  be  so  lost  to  all  sense 
uf  propriety  and  decency  as  the  record 
shows  him  to  be.  And  yet,  as  an  appel- 
late court.lt  is  our  duty  to  scan  closely 
this  record,  and  determine  whether  he  is 
guilty  In  manner  and  form  as  charged  In 
tbe  Indictment.  Now  the  grnvaweu  of 
tbe  charge  in  the  indictment  la  the  feloni- 
ous taking  the  prosecntrix  away  from  her 
borne  for  the  purpose  of  concubinage  with 
:lefendtint.  Tbe  state's  caae  is  made  by 
tbe  prosecutrix  herself.  If  she  is  worthy 
of  belief  It  1b  undeniable  that  the  pnrpose 
was  not  concubinage  with  tbe  defendant, 
but  was  a  flight  to  St.' Joseph  to  hide  ber 
Hhame,  and  shield  William  Gibson,— on  her 
part  to  escape  detection,  and  on  defend- 
ant's part  to  protect  bla  son  from  prose- 
cution. The  trial  Judge  correctly  declared 
if  this  was  the  cntie  defendant  nhould  be 
acquitted. although  defendant,  alter  start- 
Idic  with  her,  bad  sexual  intercourse  with 
ber  at  the  school-house  on  tbe  way  to 
HamptonvlUe.  To  constriiH  the  defend- 
ant's conduct  to  mean  a  purpose  otconcu- 


blnage  with  himself,  under  this  evidence, 
would  do  violence  to  all  the  laws  of  rea- 
son and  the  common  experience  of  man- 
kind. Wo  think  it  perfectly  clear  that  de- 
fendant was  simply  assisting  tbe  prosecu- 
trix to  get  to  St.  Joseph  to  cover  up  ber 
sbauie,  and,  at  the  same  time,  protect  bis 
son,  and  the  evidence  does  not  sustain  the 
Indictment  or  the  verdict.  Judgment  la 
reversed,  and  prisoner  discharged.  All 
concur. 


Statb  r.  Oahblb. 

(SuiMvnw  Court  of  Missouri,  Diototon  No.  i. 
Muvb  2, 1802. ) 

Spboial  JonoBs— QuALiPiQATiom— CoariKVAHOB 
— Indicthbnt — Rbadind  to  Jobt. 

1.  Under  Bev.  Bt.  1879,  i  1107,  regulating  the 
election  ot  special  Judges,  the  reoord  from  a  cir- 
cait  coiut,  over  which  a  special  Judge  presided, 
need  not  contain  the  official  oath  of  such  Judge, 
or  recite  that  he  had  tbe  qualifloatlona  of  a  cir- 
cuit Judge. 

8.  where  defendant  was  indictsd  at  the  Au- 
gust tenn,  1880,  and  first  appeared  in  ooun  at  the 
August  term,  1888,  and  altar  several  continoaneea 
and  a  mistrial  aal  several  more  oontiuuancea  ob- 
tained a  change  of  venue,  and  the  cause  was 
finally  reached  for  trial  at  the  June  term,  1890^ 
and,  on  defendant's  motion  for  a  continuance  be- 
cause of  the  absence  of  his  witnesses,  tbe  court 
continued  tbe  case  to  a  day  oertain,  and  awarded 
him  compulsory  process,  and  on  the  trial  day 
oveiTuled  defendant's  motion,  and  he  proceeded 
to  trial  without  further  obJecUon,  he  cannot  com- 
plain of  the  refusal  to  grant  a  continuance. 

3.  Under  Rev.  St.  1889,  S  4208,  requiring  the 
prosecuting  attorney  in  criminal  trials  to  "state 
tbe  case  and  offer  evidence  In  support  of  the 
prosecution, "  tbe  Indictment  need  not  t>e  read  to 
tbe  Jury. 

Appeal  from  circuit  court,  Clay  county; 
Jambs  M.  Sa.ndusky,  Judge. 

John  A.  Gamble,  alius  Dulph  Gamble, 
was  convicted  of  manslangbter  in  tbe 
third  degree,  and  appeals.    Affirmed. 

The  other  facts  fully  api)ear  in  the  fol- 
lowing statement  l>y  Qantt,  P.  J.: 

The  defendant  was  indicted  at  the  Au- 
gust term,  1886,  of  the  circuit  court  of 
Platte  county,  fur  murder  in  tbe  first  de- 
gree for  tbe  killing  of  one  Jeff  Cluck,  in 
said  county,  on  the  6tb  day  of  August, 
1886.  He  was  arraigned,  and  pleaded  "not 
guilty."  The  cause  was  continued,  on  de- 
fendant's application,  through  several 
terms  of  court,  and  at  bis  request  a 
change  of  venue  was  granted  to  the  cir- 
cuit court  of  Clay  county.  The  cause  com- 
ing on  for  trial  at  tbe  June  term  of  said 
court,  defendant  made  application  for  a 
continuance  on  the  ground  of  the  absence 
of  material  witnesses;  which  application 
was  overruled  by  the  court,  and  defend- 
ant was  put  upon  bis  trial,  which  resulted 
in  his  conviction  of  manslaughter  in  the 
third  degree,  and  his  punishment  being 
assessed  at  imprisonment  in  tbe  peniten- 
tiary for  thi'ee  years.  His  motions  for  a 
new  trial  and  In  arrest  being  overrnled, 
be  prayed  for,  and  was  granted,  an  ap- 
peal to  this  court.  The  bill  of  excep- 
tions does  not  contain  either  the  evidence 
or  the  instructions  given  on  the  trial. 
Tbe  only  tbree  errors  assigned,  aie  that 
the  court  overruled  defendant's  motion 
"  to  exclude  all  evidence  and  dlsinias  tbe 
cause,  because   tbe   transcript   failed    to 
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ahow  the  election  and  qnallfiration  of 
RoLA^iD  HcQUEB,  Esq.,  as  special  Judge  of 
the  PlAtte  circait  court,  and  overruled  an 
appliratlou  for  continuance  and  failure  of 
prosecutlDK  attorney  to  read  tbe  Indict- 
ment to  the  jury. 

Silver  <C  Brown,  for  appellant.  JobnM. 
Wood,  Atty.  Gen.,  and  John  W.  Ooota, 
Proa.  Atty.,  for  tbe  People. 

Oantt,  p.  J.,  {att^r  stating  tbe  tkets.) 
1.  The  record  shows  that  on  the  aecond 
Monday  In  August,  1886,— the  day  desig- 
nated by  law  tor  tbe  convening  ot  tbe  cir- 
cuit court  of  Platte  county  for  the  regnlar 
AugUHt  term  of  said  court,— Hon.  Gboroe 
W.  Dunn,  Judge  ot  said  court,  waa  sick, 
and  not  able  to  be  present  to  preside  over 
■aid  court;  and,  Judxe  Dunn  not  having 
requested  any  other  judge  to  hold  said 
court,  the  members  ot  tbe  bar  and  the 
attorneys  practicing  in  said  court,  to  the 
number  ot  il,  requested  tbe  circuit  cleric 
to  bold  an  election  for  a  temporary  spe- 
cial Judge  in  accordance  witb  the  provis- 
ktns  ot  section  1107,  Rev.  Kt.  Mo.  1879.  It 
then  farther  recites  that  aaid  election  was 
held,  naming  the  attorneys  who  partici- 
pated therein,  and  that  at  said  election 
Roland  Hugliea  received  10  votes  and 
Hon.  Norton  Anderson  oue  vote,  and  Mr. 
Hughes,  bavins  received  tbe  greater 
number  ot  votes,  was  by  said  clerk  de- 
clared elected,  and  then  proceeds:  "And 
now,  here,  on  this  9th  day  ot  August,  188S, 
comes  the  said  Buland  Hughes,  and  files 
in  tbe  ufSce  ot  the  clerk  of  our  said  court 
bis  affidavit  and  official  oath  as  said 
temporary  special  Judge,  as  required  by 
section  1112  of  the  statutes.  And  now, 
at  this  day,  comes  the  aaid  Roland 
Hughes,  the  temporary  special  judge  of 
said  court,  and  tbe  following  officers  of 
said  court,  in  open  court,  and  enter  upon 
the  discharge  of  their  official  duties,  to- 
wit,  Williiim  H.  Roney,  clerk;  Richard  VV. 
Pack,  sherilt;  James  W.  Cobnro,  prose- 
cuting attorney."  Eight  different  reasons 
were  assigned  why  this  order  was  Insuffi- 
cient, but  tbe  principal  objections  were 
that  it  did  not  contain  the  affidavit  of 
Mr.  Hughes,  and  did  not  recite  that  he 
bad  the  quallUcatlonR  of  a  circuit  judge. 
There  is  no  force  In  any  ot  the  various 
technical  objections  to  this  record.  This 
court  held  In  Green  v.  Walker,  09  Mo.  6S,i 
that  "the  same  presumptions  of  jurisdic- 
tion attach  to  tbe  record  of  proceedings 
In  circuit  courts  before  special  judges  as 
before  tbe  regular  judge. "  Whoever  saw 
a  record  of  a  circuit  court  that  recited 
that  tbe  regular  judge  had  attained  the 
age  ot  thirty  years,  had  been  a  citizen  of 
the  United  States  for  five  years,  a  quali- 
fied voter  of  this  state  for  three  years,  and 
a  resident  ot  his  circuit.  It  is  never  done, 
and  no  more  will  we  require  the  record  to 
contain  a  personal  history  of  a  special 
judge.  The  presumption  may  well  be  In- 
dulged that  the  intelligent  members  of  the 
bar  win  not  clert  any  person  who  is  dis- 
qualified  to  adjudicate  their  causes;  and, 
tf  there  was  the  slightest  reason  why  he 
should  not  act,  some  one  of  the  numerous 
counsel  herein  would  have  discovered  it. 

>12&  W.  Rep.  858. 


State  ▼.  Hosmer,  85  Mo.  668:  State  v.  Dod- 
Bon,  73  Mo.  283;  State  v.  Knight,  61  Mo. 
378.    The  point  Is  overrated. 

3.  Defendant  complains  that  hisappllea- 
tion  for  a  continuance  was  overmled. 
The  record  discloses  this  defendant  was 
indicted  at  tbe  August  term,  1S86.  in  Platts 
county.  He  seems  to  bavcgranted  bim- 
selta  con tlnuancetortwo years, astbe  first 
appearance  be  makes  before  tbe  court  is  at 
the  August  term,  1888.  He  obtained  a  con- 
tinuance at  that  term.  He  again  ap- 
peared at  tbe  November  term,  1^8,  and 
on  bis  application  obtained  a  continu- 
ance. At  tbe  April  term,  18S9,  the  caasa 
was  tried  and  resulted  in  a  mistrial,  and 
a  continuance  to  tbe  August  term.  At 
tbe  August  term  defendant  secured  an- 
other continuance.  At  theNovember  term 
defendant  applied  for  a  change  ot  veuae, 
and  it  WAS  awarded  to  Clay  coanty,  and 
defendant  and  witnesses  recognised  to  ap- 
pear at  February  term,  1890,  of  C3aj  cir- 
cuit court.  The  cause  was  finally  reached 
for  trial  at  the  June  term,  1890,  In  Clay 
county,  and  defendant  again  filed  a  mo- 
tion for  a  continuance  an  account  of  at»- 
sent  witnesses,  some  2S  In  number.  It 
appears  the  court  offei-ed  him  attacb- 
ments  for  all  ot  these  witnesses,  but  be 
declined  to  take  this  writ  except  for  four, 
—Charles  Wintera,  Henr.v  Lane,  B.  Hen- 
derson, and  Willinm  Donahue.  Tbe  at- 
tachment accordingly  went  for  these,  and 
the  cause  was  continued  till  July  7th  to 
enable  the  sheriff  to  serve  the  same,  and 
on  July  7th  the  conrt  overruled  the  mo- 
tion, and  no  further  showing  was  made  by 
defendant  at  that  time.  Defendant  baa 
brought  this  record  here.  It  bis  attach- 
ment was  not  served  on  tbe  71b  uf  Jaly, 
be  should  have  made  that  writ  and  the 
return  a  part  of  this  record.  A  party 
might  well  say  he  was  not  ready  tor  trial 
when  his  witnesses  are  absent,  bat  when 
the  court  a  wards  him  compulsory  process, 
and  continues  his  case  to  a  day  certain, 
and  on  that  day  he  proceeds  to  trial  with- 
out further  objectiim.  It  will  be  presumed 
be  either  obtained  his  witnesses  or  con- 
cluded to  dispense  with  them.  Moreover, 
he  only  desired  to  prove  by  these  witneeses 
that  deceased  made  threats  against  bis 
life.  He  has  not  favored  us  with  tbe  evi- 
dence taken  on  thetrial.ortheinstructlons 
or  rulings  of  the  court.  For  aught  we 
can  find  In  this  record,  those  threats.  If 
made  and  proven,  might  have  been  wholly 
Incompetent,  under  tbefacts  shown  to  the 
trial  court.  A  party  complaining  of  the 
loss  of  evidenceis  bound  to  show  its  mate- 
riality. Every  preaumption  will  be  In- 
dulged In  favor  of  tbe  correctness  tot  tbe 
action  ot  tbe  trial  court,  partlealarly  in 
granting  and  refusing  continaances. 
From  this  record  It  appears  defendant 
bad  four  years  in '  which  to  prepare  his 
case.  He  had  tbe  privilege  ot  taking  dep- 
ositions,—a  right  not  accorded  the  state. 
We  see  nothing  to  justify  un  In  reversing 
the  cause  f<ir  the  refusal  to  grant  this  con- 
tinuance. 

3.  Defendant  complains  that  the  indicts 
ment  was  not  read  to  the  jury,  and  asks 
for  a  new  trial  on  this  account.  Counsel 
asks,  how  can  n  conviction  be  sustained 
when  it  Is  shown  the  triors  never  heard 
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the  cbaitte,  and  therefore  cannot  know 
whether  the  alleKatlonn  In  It  are  true  or 
false?  The  learned  couuf>e),  however, 
cites  08  to  no  authority,  either  in  the 
text-booka  or  decisione  of  this  or  any 
other  atate,  tor  the  proposition  that  an 
Indictment  mast  be  read  to  the  jury.  In 
State  V.  Hart,  66  Mo.  215,  Judge  Henby 
denominatea  it  "a  privilege  accorded  to 
the  state,"  as  a  part  of  the  statement  of 
the  prosecuting  officer.  Section  420S,  Rev. 
St.  1889,  providea:  "The  prosecuting  at> 
torney  must  state  the  case,  and  offer  evi- 
dence In  support  of  the  prosecution." 
This  answers  coaDael's  query.  The  Jury 
learn  front  this  official  statement  ot  the 
prosecuting  attorney  what  the  charge  is, 
and  the  character  of  evidence  he  proposes 
to  otter  to  sustain  it.  The  Indictment  is 
generally  read  to  the  Jury  In  this  state  as 
a  part  of  that  statement,  but  it  has  never 
been  held  that  the  defendant  suffered  m- 
caoae  the  Jury  did  not  hear  the  formal 
charge  read  against  him.  The  purpose  of 
the  indictment  is  TO  inform  the  defendant  of 
the  nature  and  cause  of  the  accusation 
aKalnsthim.  The  record  showsbe  was  duly 
arraigned,  and  answered  be  was  not  guilty. 
The  one  person,  then,  who  had  the  consti- 
tutional right  to  know  what  the  Indict- 
ment contninnd,  had  It  read  to  him,  in 
open  court.  As  to  further  Information, 
the  Jury  heard  the  evidence,  and  when  the 
evidence  was  closed  "  the  conrt  instructed 
the  jury,  in  writing,  upon  all  questions  of 
law  arising  in  the  case  which  were  nec- 
eHsary  for  their  information  In  giving 
their  verdict."  Section  4208.  At  least 
-we  Khali  presnme  this  was  done,  as  no 
complaint  is  made  that  it  was  not.  The 
judgment  is  affirmed.    All  concur. 


State  v.  Buck. 

(Supreme  Coitrt  of  Aftesourt,  I>ivMoi»  Jfo.  t. 
March  2,1893.) 

lirsoLVBirr  Banks— Reckiting  Ubpositb — Oaim- 
NAi.  Liability — Cbaxgb  of  Vbnui. 

1.  Rev.  Bt.  1879,  {  1850,  as  amended  by  Act 
1887,  makes  it  unlawful  for  the  offlctirs  of  any 
bank,  ''or  tbe  owner,  agent,  or  manager  of  any 
isrlvate  bank  or  banking  institution, "  to  receive 
deposits  knowing  such  bank  to  be  insolvent. 
Beld,  that  the  owner  of  a  private  bunk  was  linbie 
under  such  act,  though  be  was  doing  an  unauthor- 
ized business,  not  having  complied  irith  the  pro- 
▼Isiona  of  the  statate  in  the  organi2atioD  of  his 
bank. 

2.  Rev.  St.  1879,  |  1860,  provides  that  an  or- 
der cbanglDg  the  venue  in  a  oriminal  case  "shall 
specify  the  cause  of  removal,  and  designate  tne 
county  to  which  it  is  removed. "  Section  1863  re- 
qnires  the  order,  if  made  in  term,  to  be  "entered 
on  the  minutes."  Held,  where  several  Indict- 
ments were  found  against  defendant,  and  a 
change  of  venue  granted  on  indictment  "No.  6, " 
the  court  to  which  the  change  was  made  has  no 
lurisdiction  of  indictment  "Nu.  2"  without  the 
proper  order  therein  "entered  on  the  minutes"  of 
the  court  where  the  Indictment  was  found, 
though  there  was  an  agreement  by  the  parties 
that  the  "application"  lor  the  removal  in  "No. 
0"  might  apply  in  the  other  cases. 

Appeal  from  clreuit  court,  Harrison 
county;  C.  H.  S.  Goodman,  Judge. 

Harvey  S.  Ruck  was  convicted  on  an  In- 
dictment tor  receiving  deposits  as  owner 
at  the  Stewartsrllle  Bank,  while  knowing 


the  bank  to  be  laBolvent,  and  appeals. 
Reversed. 

J.  C.  Wtlsoa  and  L.  B.  Waters,  for  appel- 
lant.   John  M.  Wood,  Atty.  Gen.,  tor  the 

State. 

Macfarlane,  J.  Defendant  was  Indict- 
ed, with  Thomas  O.  UcCroaky,  In  Ve  Kalb 
county,  under  section  13.50.  ReT.  St.,  aa 
amended  by  the  act  of  18K7,  for  receiv- 
ing deposits  as  private  bankers  when 
the  Stewartsville  Bank,  of  which  they 
were  owners  and  managers,  wus  insolv- 
ent or  in  (ailing  circumstances.  Seven 
indictments  were  found  against  them, 
numbered  from  1  to  7,  Inclusive.  A  sever- 
ance was  granted  at  the  April  term,  VSHS, 
and  defendant  filed  an  application  tor  a 
change  of  venue  in  case  No.  6  from  that 
county.  No  order  was  made  on  this  ap- 
plication until  May  22,  1889,  when  a 
change  of  venue  was  granted  to  Harrison 
county.  By  agreement  of  the  parties,  the 
application  filed  In  case  No,  6  was  to  ap- 
ply in  tbe  other  cases  against  defendant. 
A  transcript  of  the  record  and  proceedings 
in  case  No.  2  was  filed  in  the  Harrison 
county  circuit  court,  December  4,  1889. 
This  transcript  Included  the  proceedings 
which  resulted  in  the  change  of  venue  In 
case  No.  6,  and  the  record  entry  that  the 
application  in  that  case  shonkl  apply  to 
all  other  cases.  Tbe  circuit  clerk  of  De 
Kalb  county  certified  that  the  transcript 
was  a  true  copy  of  the  original  proceed- 
ings, as  the  same  appeared  of  record  ant) 
on  tile  in  his  office.  The  Indictment  cop- 
led  In  tbe  transcript  charged  "that  Har- 
vey S.  Buck  and  Thomas  G.  McCrosky, 
late  of  the  county  aforesaid,  on  the  Ist 
day  of  December,  1887,  at  the  county  of  De 
Kalb  and  state  aforesaid,  being  then  and 
there  o«vners  and  managers  of  a  private 
bank,  known  as  the  'Stewartsville  Bank,' 
the  same  being  a  banklug  institution,  do- 
ing business  In  said  county,  a  certain  de- 
posit of  money,  to- wit,  one  hundred  and 
fifty  dollars,  lawful  money  of  the  United 
States,  ot  the  value  of  one  hundred  and 
fifty  dollars,  the  money  and  property  ot 
Thomas  Allen,  unlawfully  and  feloniously 
did  assent  to  the  talsing,  having,  and  re- 
ceiving on  deposit,  in  said  Stewartsville 
Bank,  a  private  banking  Institution,  after 
the  said  Harvey  S.  Buck  and  Thomas  Mc- 
Crosky, owners  and  managers  as  afore- 
said, had  knowledge  of  the  fact  and  well 
knew  that  said  Stewartsville  Bank  waa 
then  and  there  in  falling  circumstances: 
and  so  the  said  Harvey  S.  Buck  and 
Thomas  G.  McCroskj',  aforesaid,  the  mon- 
ey aforesaid,  to-wit,  one  hundred  and  fifty 
dollars,  of  the  value  of  one  hundred  and 
fifty  dollars,  the  money  and  property  of 
said  Thomas  Allen,  in  manner  aforesaid, 
unlawfully  and  feloniously  did  steal,  take, 
and  carry  away,  against  the  peace  and 
dignity  of  the  state."  A  motion  was 
made  to  quash  the  proceedings  on  the 
ground  that  there  was  no  properly  certi- 
fied copy  of  the  record  and  proceedings 
of  the  De  Kalb  circuit  court  In  the  cause 
on  file  in  tbe  court.  This  motion  was 
overruled,  and  defendants  filed  a  motion 
to  quash  the  Indictment  for  the  reasons, 
as  assigned,  that  It  charged  no  facts 
which  constitute  a  crime  under  the  laws  ol 
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this  state.  The  law  doea  aot  apply  to  a 
private  banker,  nor  to  a  firm  of  Indlvldo- 
ala  duiuK  a  banking  baainesa.  It  was  not 
charKed  that  defendants,  as  owners  of  the 
bank,  were  previously  insolvent  or  In  fail- 
ing circumstances.  It  was  not  ciiarged 
tbnt  defendants  were  "private  bankers," 
as  defined  by  statute.  This  motion  was 
also  overruled.  The  case  was  tried,  de- 
fendant was  found  Kuilty,  and  sentenced 
to  two  years'  imprisonment  in  the  peni- 
tentiary, and  from  tbe  sentence  be  ap- 
pealed to  tbis  court. 

1.  The  indictment  is  nnder  section  1350, 
Rev.  St.  1S79,  as  amended  by  the  act  of 
1887,  p.  162.  This  act  was  itself  amended 
in  Revision  1889,  S  3581,  alter  tbe  commis- 
sion of  the  offentie  with  which  defendant 
was  charged.  That  section  now  stands 
as  follows:  "If  any  president,  director, 
manager,  cashier,  or  other  officer  of  any 
banking  Institution,  or  the  owner,  n/fent, 
or  maaa/fur  of  any  private  bank  or  baak- 
ing  Institution,  doing  business  in  this 
state,  shall  receive,  or  assent  to  tbe  recep- 
tion of,  any  deposit  of  money  or  other 
▼ainable  thing  in  such  bank  or  banking 
Institution,  or  it  any  such  officer,  owner, 
or  agent  shall  create,  or  assent  to  the  cre- 
ation of,  any  debts  or  indebtedness  by  any 
such  bank  or  banking  Institution,  in  con- 
sideration or  by  reason  of  which  Indebted- 
ness any  money  or  valuable  property  shall 
be  received  Into  such  bank  or  batiklng  in- 
stitntion,  after  he  shall  have  bad  knowl- 
edge of  the  fact  that  (such  banking  luHti- 
tutlon,  or  the  owner  or  owners  of  any 
such  private  bank)  Is  Insolvent  or  In  fall- 
ing circumstances,,  he  shall  be  deemed 
guilty  of  larqeny,  and  upon  conviction 
thereof  shall  be  punished  in  the  same  man- 
ner and  to  tbe  same  extent  as  is  provided 
by  law  for  stealing  tbe  same  amount  of 
money  deposited  or  valuable  thing:  pro- 
vided, that  the  failure  of  any  such  bank  or 
banking  Institution  shall  be  prima  facie 
evidence  of  knowledce  on  the  part  of  any 
such  officer  or  person  that  the  same  was 
Insolvent  or  in  failing  circumstances  when 
the  money  or  property  was  received  on 
deposit."  The  words  italicised  show 
what  was  added  to  section  13.50,  Rev.  St. 
1879,  by  the  act  of  1887,  and  the  words  in- 
cluded in  parentheses  indicate  the  amend- 
ment made  to  the  act  of  1887,  in  the  Revis- 
ion of  18S9,  which  are  substituted  for  the 
word  "it"  in  the  original.  The  objection 
urged  to  the  sufficiency  of  the  indictment 
is  that  It  does  not  charge  that  the  Stew- 
artsvllle  Bank,  of  which  defendant  is 
charged  with  being  an  owner,  was  regu- 
larly and  legally  organized  as  a  private 
bank  under  the  laws  of  the  state  author- 
izing them.  The  charge  la  very  distinctly 
miide  that  defendants  were  the  owners 
and  maniigersof  a  private  bank  known  as 
the  "  S  te wurtsvtlle  Bank, "  the  same  being 
abanklnglnstltutlon  doing  business  in  the 
county.  This  might  be  a  sufficient  charge 
that  the  bank  was  regularly  organized,  but 
as  the  evidence  showM  that  It  was  not, 
though  doing  business  as  one.  we  will  con- 
elder  the  question  whether  the  conviction 
was  proper  under  the  Indictment  and  evi- 
dence. Under  the  law  as  It  stood  prior  to 
the  amendment  of  1887,  the  case  of  State 
T.  Kelsey,  1  S.  W.  Rep.  838,  was  decided  at 


the  October  term,  1886.  It  was  held  in 
that  case,  Norton,  J.,  writing  the  opin- 
ion, that  section  1350  only  applied  to  in- 
corporated banking  institutions,  and  not 
tu  private  banks  and  Itankera,  thoagh  do- 
ing business  under  authority  of  law.  Tiie 
amendment  of  March  18,1887,  following  so 
closely  upon  that  decision,  was  evidently 
suggested  by  it,  and  was  intended  to  rem- 
edy a  defect  shown  to  exist  in  the  law  as 
It  was  when  the  decision  was  rendered. 
Private  banks  and  bankers  are  clearly 
brought  within  the  terms  of  the  amended 
act. 

It  is  now  insisted  that  private  bankers 
who  have  fully  compiled  with  the  law  in 
the  organization  of  their  banking  inatitn- 
tions  are  alone  subject  to  prosecution  nn- 
der this  section,  and  those  who  are  carry- 
ing on  an  unauthorized  banking  hnslneaa 
ye  wbolly  exempt.  The  argument  for 
tnls  position  Is  drawn  in  part  from  the  de- 
cision in  the  Kelsey  Case,  supra,  and  in 
f>art  from  the  amendment  made  to  the 
aw  in  the  Revision  of  188».  It  la  contend- 
ed that,  as  the  law  of  1879  only  applied  tu 
regularly  incorporated  banks,  the  amend- 
ment of  1887  was  only  Intended  to  extend 
Its  application  tu  regularly  organised  pri- 
vate banks;  that  when  private  banks 
were  designated  only  those  recognised  by 
law  were  meant.  This  view.  It  ia  insisted, 
is  strengthened  by  the  amendment  of  1889. 
making  It  unlawful  for  owners  of  private 
banks  to  receive  deposits  when  either  the 
bank  or  the  owner  Is  In  failingcircnmstan- 
ces.  Private  bankers  are  defined  by  sec- 
tion !I21  (Kev.  St.  1S79)  to  be  those  who 
"carry  on  the  business  of  banking  by  re- 
ceiving money  on  deposit,"  etc.  Section 
922  forbids  any  person  to  engage  in  the 
business  of  banking,  as  private  bankers, 
unless  they  first  make,  acknowledge,  and 
have  recorded  the  sworn  statement  re- 
quired by  that  section;  and  section  924 
provides  that  private  bankers  who  fail  tu 
make  and  file  the  statement  required  by 
section  923  shall  be  deemed  guilty  of  a  mis- 
demeanor. Then  the  act  of  1887.  under 
which  defendant  is  prosecuted,  makes  the 
owner  of  any  private  bank  doing  busi- 
ness in  this  state  liable  fur  receiving  de- 
posits when  such  bank  is  Insolvent  or  in 
falling  circumstances.  It  thus  appears 
that  private  banks  and  bankers  are  recog- 
nised as  such,  though  they  may  he  acting 
"of  their  own  wrong."  and  without  tbe 
sanction  ol  tbe  law.  The  legislature  clear- 
ly intended  to  bring  all  persons  'wtau  did 
a  banking  business,  as  specified  in  aection 
922,  within  the  terms  of  the  act  of  1887, 
and  subject  them  to  the  punisbmeat  there- 
in imposed  for  its  violation.  The  state  has 
adopted  no  system  for  the  supervision  of 
banks  and  the  banking  business,  and  for 
the  detection  and  suppression  of  illicit 
banking,  other  than  the  Imposition  of 
penalties  for  such  wrong-doing.  If  those 
doing  nnauthorised  banking  could  thus 
escape  the  penalties  of  tbe  law,  but  few 
would  be  found  who  would  not  take  ad- 
vantage of  the  indemnity  thus  afforded. 
We  are  able  to  see  nothing  in  the  amend- 
ment of  18S9  which  gives  a  legislative  con- 
struction to  the  act  of  1887  inconsistent 
with  the  views  herein  expre«sed.  Tliere  is 
no  inconsistency  between  the  two  acts. 
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The  latter  merely  exteuda  tbe  conditions 
upun  which  It  woald  be  anlanfol  to  take 
<l«po8itB  to  the  luBoIvency  ut  the  owners, It 
private  bankers.  We  think  the  Indictment 
good. 

2.  It  is  clear  irom  the  transcript  of  the 
records  and  proceedinKS  la  the  courts  of 
De  Kalb  and  Harrison  counties,  on  file  in 
ttais  coart,  that  indictment  No.  2  was  pre- 
ferred by  a  grand  jury  of  De  Kalb  county, 
wbicb  alone  had  original  Jurisdiction,  and 
tbat  the  trial  and  sentence  were  under 
proceedings  had  upon  that  indictment  in 
Harrison  county.  The  question  is  then 
whether  it  appears  from  the  whole  record 
that  the  circuit  court  of  Harrison  county 
had  Jurisdiction  to  hear  and  determine  the 
case.  The  only  proceeding  known  to  the 
law  by  which  the  circuit  court  of  De  Kalb 
county  could  have  been  divested  of  its  Ju- 
risdiction, and  that  of  Harrison  county 
could,  at  the  same  time,  have  acquired 
Jurindictlon,  was  by  an  order  of  the  former 
changing  the  venue  of  the  casn  to  the  lat- 
ter. Suitjer  V.  Downing,  80  Mo.  588; 
Stearns  v.  Railway  Co., 94  Mo.  SIO,  7  S.  W. 
Bep.  270.  The  transcript  shows  no  order 
cbanging  the  venue  in  tbe  indictment  des- 
ignated in  tbe  record  as  No.  2,  upon  which 
defendant  was  tried  and  convicted:  and 
unless  the  order  made  In  indictment  No. 
6,  and  the  stipulation  of  the  parties,  to  the 
effect  tbat  the  application  made  in  that 
case  should  apply  to  all  the  others  ttien 
pending,  were  sufllclent  to  give  the  Harri- 
son county  circuit  court  Jurisdiction  of  all 
the  cases,  the  proceedings  of  tbe  court  and 
convictionof  defendant  were  without  Juris- 
diction. In  the  first  place,  it  will  be  no- 
ticed that  the  stipulation  is  confined  to 
the  application,  and  only  declares,  or  Im- 
plies, that  but  one  application  should  be 
required,  but  a  proper  order  in  each  case 
was  not  waived  If  a  waiver  could  have 
been  made.  An  examination  of  the  stat- 
ute falls  to  disclose  any  authority  for  a 
removal  of  acrlmlnal  causefrom  onecoun- 
t.v  to  another  by  simple  stipulation  of  the 
parties.  The  court  must  also  agree,  "and 
every  order  for  the  removal  of  a  cause.  If 
made  In  term,  shall  be  entered  on  the  min- 
utes,"  (section  1883,  Bev.  St.  1879;)  "and 
shall  specify  tbe  cause  of  the  removal,  and 
deblgnate  the  county  to  which  tbe  cause 
is  removed,"  (section  1860.)  It  Is  thus 
clear  that,  unless  an  order  was  made  In 
tbe  case  tried,  the  court  tbat  tried  it  bad 
no  Jurisdiction.  It  is  iusisted  by  the  at- 
torney general  that  the  style  of  all  the 
cases  were  the  same,  vis.,  " State  of  Mis- 
soarl  r.  Harvey  S.  Buck  and  Thomas  O. 
McCrosky,"  and  that  tbe  regularity  and 
sufficiency  of  the  transcript  are  In  no  way 
Impaired  or  affected  by  an  indiscriminate 
use  of  the  numbers  of  the  indictment. 
This  position  is  not  tenable.  Tbeditferent 
Indictments  may  have  been  for  entirely 
different  offenses.  Tbe  numbers  given  to 
the  indictments  were  intended  to  keep  the 
proceedings  thereon  independent  of  and 
distinct  from  each  other.  In  order  that  an 
acquittal  on  one  should  not  bar  a  prose- 
cution on  another.  Each  indictment  made 
a  separate  and  distinct  case,  ti>  be  pro- 
ceeded on  independently  of  any  other. 
Tbe  record  before  us  fails  to  show  a  re- 
moval of  tbe  cause  from  tbe  De  Kalb  cir- 


cuit court,  and  consequently  tbe  Judgro^t 
was  not  autborlced.  Tbe  Judgment  re- 
versed, and  cause  remanded.    All  concur. 


Hates  v.  Kansas  Cmr,  Ft.  S.  ft  O,  R.  Co. 

{Supreme  Court  of  Mlssowrl,  DMiion  No.  X. 
March  S,  1803.) 

Baim  or  Land  bt  Parol  — Past  FiuroRicAiroB— 
Btatuts  op  Fbaods. 
Where  a  land-owner  verbally  agrees  to 
conv^  land  to  a  railroad  company,  on  condition 
tbat  the  company  will  oonstrnot  a  side  track 
thereon,  and  ereot  station  buildings  on  adjoining 
land,  evidence  that  the  company  erected  the  sta- 
tion buildings,  as  agreed,  construoted  the  track 
on  part  of  ttae  land,  used  the  rest  as  a  roadway, 
and  spent  several  hundred  dollars  in  grading  and 
macadamizing  it,  warrants  a  flndinic  that  the 
contract  was  sufflciently  performed  to  take  It  oat 
of  tbe  statute  of  frauds. 

Appeal  from  circuit  court,  Webster  coun- 
ty; W.  I.  Wallace,  Judge. 

Ejectment  by  Michael  Hayes  against  the 
Kansas  City,  Ft.  Kcntt,  &  Oulf  Ballroad 
Company.  Decree  for  defendant  Plain- 
tiff appeals.    Affirmed. 

T.  J.  Delaaey,  for  appellant.  WuUaee 
Prutt  and  J.  C,  Cravens,  for  respondent. 

Macfahlanb,  J.  Tbe  suit  was  eject- 
ment to  recover  a  lot  of  land  in  Spring- 
field, Mo.,  on  which  were  located  two  side 
tracks  of  defendant,  and  near  to  which 
were  defendant's  depots.  The  lot  sued  for 
and  described  In  the  petition  was  100  feet 
wide  fronting  on  the  west  side  of  Main 
street  and  150  feet  In  length.  One  of  de- 
fendant's side  tracks  was  within  2  feet  of 
the  south  side  of  this  lot,  and  tbe  other 
was  about  75  feet  north  of  the  first.  The 
defense  was  that  the  Springfield  &  West- 
ern Missouri  Railway  Company,  defend- 
ant's srantor,  had  taken  possession  of  the 
property  under  a  verbal  contract  with 
plaintiff,  by  which  he  agreed  to  convey 
the  land  to  said  company  In  considera- 
tion that  It  would  "locate  upon  said  par- 
cel of  ground,  and  tbe  lands  adjacent 
thereto,  their  main  track  of  railroad, 
switches,  depot,  buildings,  engine  bouse 
or  houses,  turn-tables,  etc.,  and  to  use 
and  occupy  said  grounds  in  tbe  said  man- 
ner and  for  tbe  said  purpose  of  a  general 
depot  in  tbe  city  of  Springfield,  and  for 
the  further  and  especial  consideration 
tbat  said  Springfield  ft  Western  Missouri 
Ri  R.  V.o.  do  locate  and  place  a  switch 
from  their  main  track  on  the  soutb  side 
thereof,  along  tbe  south  part  of  said  lot 
of  ground  hereinafter  described,  running 
east  and  west,  and  Immediately  on  the 
soutb  line  of  said  tract,  so  that  lots  ad- 
joining said  tract  hereinbefore  described 
on  the  soutb,  owned  by  said  plaintiff, 
may  abut  said  switch."  It  averred  far- 
ther tbat  said  company  complied  with  all 
the  terms  and  conditions  of  said  contract, 
and  that  thereafter  defendant  liecame  tbe 
owner  of  all  tbe  property  rights  and  fran- 
chises of  said  company.  Including  equita- 
ble right  and  title  to  said  land.  The  an- 
swer further  averred  that  defendant  was 
in  possession  of  said  property  under  and 
by  virtue  of  said  contract,  had  made  val- 
uable and  expensive  Improvements  there- 
on, and  prayed  tor  aflSrmative  relief.    On 
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tbe  trial  It  was  admitted  that  defendant 
became  the  owner  of  all  tbe  Irani-hise*, 
lightH,  property,  and  effects  of  tbe  Spring- 
field &  Western  Missouri  Railroad  Com- 
pany, including  the  equitable  title,  if  any, 
of  s&id  company,  in  and  to  the  parcel  of 
ground  in  controvemy,  and  that  defend- 
ant was  in  posseHsiou  thereof.  We  think 
there  is  no  doubt  that  the  verbal  contract 
to  convey  the  lot  was  clearly  established 
by  evidence  suHicient  to  Justify  tbe  finding 
on  that  proposition. 

Tbe  principal  contention  on  the  part  of 
plaintiff  is  that,  the  contract  being  within 
the  atatnte  of  frauds,  a  sufficient  part 
performance  had  not  been  shown  to  tree 
it  from  that  statute.  It  appeatv  without 
dispute  that  plaintiff,  Hayes,  owned  tbe 
tract  consiHting  of  about  225  feet  front  on 
tbe  west  side  of  Main  street.  In  1878  the 
railroad  was  built  through  Springfield, 
the  main  track  running  east  and  west 
some  220  feet  north  of  plaintiff's,  and  a 
side  track  had  been  built  over  tbe  north 
aide  of  this  land  about  parallel  to  the 
main  track.  It  does  not  appear  under 
what  contract  or  agreement  this  aide 
track  was  built.  None  was  shown.  In 
1879  the  contract  in  quesrion  was  made. 
B.  W.  Massey,  who  represented  the  rail- 
road, testified:  "Mr.  Hayes  agreed,  if  the 
railroad  company  would  extend  the  south 
switch,  and  would  build  their  new  depot 
on  the  gronnd  of  Phelps  and  of  Leftwicks, 
or  on  adjacent  lands,  and  would  maintain 
them  there,  that  he  would  give  the  rail- 
road the  land  lying  north  of  this  south 
switch,  [and  inrlndiug  the  south  switch,] 
np  to  the  middle  of  the  branch,  and  he 
would  make  them  a  deed  as  soon  as  the 
switch  was  constructed.  As  soon  as  tbe 
switch  was  contructed  I  prepared  the 
deed.  [Deed  here  shown.]  1  think  this  Is 
the  deed.  This  deed  embodies  the  agree- 
ment then  made  with  Mr.  Huyes.  I  gave 
it  to  Mr.  Hayes  to  execute.  He  said  be 
would  execute  it,  but  he  never  did." 
Plaintiff  testified  that  he  made  no  con- 
tract with  Massey  at  all;  that  he  did 
agree  with  Murray,  president  of  tbe  road, 
that  he  would  give  nine  feet  of  land  upon 
which  to  construct  the  south  switch,  but 
never  Intended  ur  agreed  to  give  tbe  land 
lying  between  the  two  trncka.  We  think 
the  weight  of  corroborating  teBtimon.r 
and  the  circumstances  sustain  the  evi- 
dence of  Massey.  The  side  track  was  built 
across  tbe  land,  and  tbe  other  improve- 
ments BUbHtantially  made  as  agreed. 
The  strip  of  land  in  controversy,  some  50 
feet  In  width,  lying  between  the  two  side 
tracks,  and  extending  np  to  the  freight 
depot,  was  used  by  the  railroad  company, 
without  objectiou,  as  a  means  of  access 
from  Main  street  to  tbe  depot  and  to  the 
cars  on  these  side  tracks.  The  grade  of 
Main  street  had  been  raised  two  or  three 
feet,  whirl)  left  tbe  disputed  strip  lower 
than  the  street.  The  defendant  had  grad- 
ed it  up  to  a  level  with  the  street,  and 
covered  it  with  macadam.  The  cost  of 
this  grading  and  maeadamlilng  was  esti- 
mated at  fMflO,  which  was  independent  of 
the  cost  of  the  sidetrack.  This  grading 
was  In  1882.  When  it  was  about  complet- 
ed on  this  strip,  plaintiff  served  notice  on 
tbe  defendant  to  cease  using  or  improving 


the  lot.  It  migbt  be  added  tbat  in  1880, 
after  tbe  alleged  contract,  plaintiff  sold 
and  conveyed  to  defendant  a  tract  of  land 
wbkb  indnded  the  north  aide  track,  and 
plaintiff  did  not  claim,  on  the  trial,  tbe 
land  on  which  the  south  track  wa«  laid, 
though  the  land  covering  both  tracks 
was  Included  in  tbe  petition  and  in  tbe 
▼erbol  contract.  The  evidence  tended  to 
prove  tbat  plnintlff  had  notice  tbat  the 
grading  and  improvements  were  t>elng 
made.  The  case  whs  tried  to  tbe  court 
without  a  Jury,  and  the  finding  was  for 
defendant,  and  afiBrraative  equitable  relief, 
granting  tbe  use  of  tbe  land  In  dispate, 
was  decreed.    Plaintiff  appeals. 

At  the  request  of  plaintiff  tbecourt  gave 
tbe  following  declarations  of  law:  'Be- 
fore tbecourt  can  find  tbe  isaues  for  the 
defendant  as  to  tbe  laud  not  embraced  in 
tbe  deed  executed  and  delivered  by  Hayes 
to  tbe  railroad  company,  and  not  covered 
by  the  sonth  switch  and  two  feet  on  each 
side  thereof,  the  court,  sitting  as  a  jnry, 
must  be  8atiafl<>d  beyond  a  reasonable 
doubt — First,  that  the  plaintiff,  Hayes, 
did  make  and  enter  into  a  verbal  con- 
tract, asset  out  in  tbe  answer,  for  tbe  sale 
of  said  land,  which  contract  mnst  be  es- 
tablished by  clear,  definite,  competent, 
and  nnequlrocal  proofs;  and,  seeonr/,  tbat 
the  defendiint,  or  those  under  whom  It 
claims,  entered  into  the  possession  of  tbat 
particular  tract  of  land  nnder  and  by 
virtue  of  said  contract,  with  the  knowl- 
edge, permission,  and  consent  of  said 
Hayes;  and,  third,  chat  the  defendant,  or 
those  under  whom  It  claims,  made  valaa- 
bie  and  laHting  improvements  thereon,  to 
the  knowledge  and  with  the  permission 
and  consent  of  said  Hayes."  We  tbink 
there  was  evidenceauthorizing  each  of  the 
propositions  contained  in  this  Instrnctloo, 
and  the  finding  and  Judgment  Indicate 
tbat  the  court  was  satisfied  with  tbe 
truth  of  each  of  tbem.  A  verbal  contract 
for  the  sale  of  land,  and  nothing  more.  Is 
as  nothing.  It  has  no  binding  force  what- 
ever, because  of  the  statute  of  frauds.  II 
one  can  show,  however,  a  taking  posses- 
sion of  land,  making  valuable  and  last- 
ing Improvements  thereon,  exercising  ex- 
clusive possession  and  ownership  thereof, 
all  with  the  knowledge  and  consent  of 
the  owner,  and  which  can  be  referred  to 
and  explained  by  a  verbal  contract,  es- 
tablished by  clear  and  satisfactory  evi- 
dence, then.  In  snch  ease,  to  prevent  fraud 
and  injustice,  courts  of  equity  will  decree 
a  specific  performance  of  the  verbal  con- 
tract. Emmel  v.  Hayes,  102  Mo.  18S,  14  8. 
W.  Bep.  209,  and  authorities  cited.  Under 
the  declaration  of  law  given  In  this  case, 
and  the  finding  and  decree  thereunder,  tbe 
court  was  bound  to  bave  found  that  a 
verbal  contract  was  clearly  Ffitnbllshed ; 
that  possession  was  taken  and  improve- 
ments made  thereunder;  and  that  all 
were  done  with  tbe  knowledge  and  con- 
sent of  plaintiff.  It  is  true,  the  evldent-e 
does  not  show  an  exclusive  posnenslon  by 
defendants  to  tbe  strip  of  land  between 
the  tracks,  but  it  shows  a  possession  and 
use  of  it  as  a  ro«d-way,  and  its  improve- 
ment as  snch,  which  was  the  only  use  to 
which  defendant  wished  to  apply  ft,  and 
wtalcb   was  Wholly  Inconsistent   wltb  any 
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proprietonbip  on  the  part  of  plaintiff.  It 
mofit  aiao  be  remembered  that  tbe  verbal 
contract,  ae  tbe  evidence  tended  to  prove 
it.  indadedtbe  land  upon  nbicb  the  south 
«lUe  traclc  was  alterwardfi  laid,  and  con- 
structing; that  track  is  a  part  performance 
and  an  act  of  poaeeBaion  and  ownership 
which  thecuurt  bad  a  right  to,  and  doubt- 
less did,  rooaider.  Judgment  affirmed. 
All  concur. 


DoDD  T.  8t.  Liouia  ft  H.  Rt.  Go. 

(Sumreme  Cowrt  of  Mistowi,  DMHon  No.  2. 
Karoh  2, 1898. ) 

Estoppel  ih  Pais— Ass  ektion  of  Title— Ao- 

QViaSOBMCB  or  RSHAI17DBI(-MaN. 

1.  Where  a  person  conveys  a  portloo  of  his 
land  to  s  railway  company  for  the  purpose  of 
constmcting  a  road  thereon,  and  with  full  knowl- 
edge permits  the  company  to  construct  a  railroad 
through  other  portions  of  his  land  also,  and  al- 
lows 16  years  to  elapse  after  the  completion  of 
the  road  before  making  anv  objection  thereto,  sach 
person  cannot  recover  sucn  land  in  ejectiosnt. 

2.  The  fact  that  snoh  person's  interest  in  tbe 
land  was  subject  to  a  lUe-estate  is  Immaterial. 

Appeal  from  circuit  court,  Ralls  county ; 
Thomss  H.  Baco.v,  Judge. 

f^ectment  by  James  W.  Dodd  against 
tbe  8t.  Louia  &  Hannibal  Railway  Cum- 
paoy.  Judgment  for  defendant.  Plain- 
tiff appeals.    Affirmed. 

/2/irr/soa<tAfaAaa,forappellanl.  Jmmea 
H.  On,  for  respondent. 

Thomas,  J.  Thla  is  an  action  of  elect- 
inent  for  tbe  recovery  of  a  atrip  of  land,  100 
feet  wide,  through  the  W.  }i,  S.  E.  %.  and 
E.  part  of  the  N.  W.  J^,  section  19,  town- 
sbip  46,  range  4  W.,  occupied  by  defendant 
for  Its  railroad.  Stephen  Dodd  owned 
this  land  at  tbe  time  of  his  death,  in  18.36, 
and  it  waa  in  1840  set  oft  tn  his  widow  fur 
her  dower.  The  widow  occupied  It  till 
her  dfatb,  which  occurred  in  1886.  Plain- 
tiff waa  one  of  the  children  of  Stephen 
Dodd;  and,  after  the  death  of  aaid  widow, 
tbia  land  waa  aet  off  to  him  In  a  partition 
proceeding  between  bim  and  tbe  other 
beira  of  his  father.  The  defendant.  In  its 
anawer,  denied  plaintiff's  title,  and  set  up 
matter  conatituting  an  estoppel  in  p&ia. 
To  sustain  these  two  delenaea,  defendant 
Fead  in  evidence  a  deed  executed  by  plain- 
tiff, dated  May  23, 1870,  by  which  he  sold, 
conve.ved,  and  rellnqulKbed  to  tbe  St. 
Louis  &  Keokuk  Railroad  Company  tbe 
•  Jgbt  of  way,  100  feet  wide,  through  thoW. 
%,  S.  £.  ^,  of  section  19,  and  also  through 
two  tracts  of  land  In  section  SO  of  said 
township  and  range.  In  which  deed  were 
tbese  stipulations:  (1)  The  grantor  n;- 
served  the  timber  and  tbe  right  to  culti- 
vate tbe  land  not  in  actual  use  by  said 
railway  company,  until  it  was  fenced;  ^2) 
the  company  was  to  make  necessary  road 
crossings,  fence  tbe  road  as  soon  as  tbe 
trains  should  be  run,  and  in  the  mean 
time  indemnify  the  grantors  for  ail  dam- 
age committed  or  suffered  by  It  or  Ita  con- 
trnctora  or  employes  in  theconHtriiction 
of  tbe  road,  or  for  trespass  or  waste  com- 
mitted by  laborers  on  tlie  road  by  erec- 
tion of  shanties,  atablea,  or  other  build- 
ings. Tbe  defendant  niao  introduced  evi- 
dence tending  to  prove  that  the  railroad 
waa  built  In  1870  or  1871;  that  at  that 


time  plaintiff  waa  about  41  yean  of  age, 
and  lived  on  said  land,  and  coutinoed  to 
live  and  still  lives  on  It;  that  from  1878 
trains  have  run  regularly  over  tbe  road; 
that  tbe  construction  of  the  road  through 
said  land  coat  about  $10,000.  Defendant 
company,  tor  a  valuable  consideration, 
acquired  the  title  to  tbe  railroad  by  Inter- 
mediate conveyances  from  the  St.  Louis  . 
A  Keokuk  Railroad  Company.  The  verdict 
was  for  tbe  defendant,  and  it  is  now  as- 
signed for  error  thatthe  court  misdirected 
tbe  Jury,  by  telling  them  that  if  plaintiff, 
and  those  from  whom  he  derived  title,  ac- 
quiesced in  tbe  building  of  the  railroad  on 
said  land,  he  could  not  recover. 

It  is  well  settled  in  Mlasourl  that  eject- 
ment will  lie  where  a  railway  company 
builds  its  road  over  land  to  which  it  has 
acquired  no  requlalte  title  by  condemna- 
tion or  conveyance  or  license,  expresa  or 
Implied.  Walker  v.  Railway  Co.,  57  Mo. 
276;  Bradley  v.  Railway  Co.,  91  Mo.  600,  4 
8.  W.  Rep.  4:^7.  And  it  is  equally  well  set- 
tled that  a  party  who,  with  full  knowl- 
edge, stands  by  and  permits  a  company 
to  expend  large  sums  of  money  in  tbe  con- 
struction of  a  railroad  through  his  land, 
without  objection,  forfeits  his  right  of 
ejectment.  Kanaga  t.  Railway  Co.,  76  Mo. 
2U7:  Provolt  V.  Railway  Co.,  57  Mo.  257; 
Maaterson  v.  Railway  Co.,  72  Mo.  843; 
Reicbert  v.  Railroad  Co.,  (Ark.)  11  S.  V, 
Rep.  696,  6  Lawy.Rep.Ann.183,  and  notes. 
Thla  right  is  forfeited  by  virtue  ot  tbe  ap- 
plication of  tbe  doctrine  ot  estoppel  as 
well  as  tbe  intervention  of  public  Inter- 
ests. Property  In  a  railway  is  peculiar. 
A  railway  may  be  likened  to  a  chain, 
which  ia  worthless  with  one  link  out.  The 
ejectment  ot  tbe  company  from  a  mile  or 
half  a  mile  of  Its  track  almost  wholly  de- 
atroya  the  value  of  the  entire  line.  The 
land-owner  knows  this,  and  wben  he 
stands  by  and  sees  large  sums  of  money  ex- 
pended on  his  land,  and  probably  millions 
expended  in  the  construction  of  the  whole 
road,  and  Interposes  no  objection,  every 
consideration  ol  justice  and  fair  dealing 
requires  that  be  should  not  be  permitted 
to  destroy  such  vast  iotereats  by  wresting 
poaaesslon  of  a  part  ot  tbe  road  from  the 
company,  and  thus  severing  Its  eonnee- 
tlona.  And  again,  ordinarily,  the  party 
who  obtains  posseasion  of  land  from  one 
who  has  made  valuable  Improvements 
thereon  can  utilise  such  improvements, 
/.  e.,  tbe  improvemeats  are  as  valuable  to 
him  as  tbe  party  that  made  them,  and  be 
will  be  compelled  to  pay  tor  tliem.  If  made 
in  good  faith.  But  not  so  with  a  rail- 
road. Tbe  Improvement  Is  not  only  of  no 
value  to  tbe  land-owmr,  but  is  in  fact  a 
nuisance,  till  removed.  Ties  and  rails  and 
culverts  and  embankments  and  cuts  are 
an  actual  Injury  for  all  purposes  except  a 
railroad,  and  hence  it  would  be  oniuat  to 
make  the  land-owner  pay  for  that  which 
has  not  enhanced  the  valueot  his  property, 
but,  on  the  contra ry,  baa  depreciated  it.  for 
tbe  purposes  to  which  he  wishes  to  put  It. 
Tbe  ejectment,  then,  of  a  railway  com* 
pany  from  a  portion  of  its  road,  operates 
as  a  destruction,  not  only  ot  the  portion 
taken,  but  ot  the  whole  road,  in  a  great 
measure.  The  doctrine  ot  estoppel,  there- 
fore, applies  with  great  force  to  tbe  tak- 
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Ins  iA  property  for  a  railway.  In  such 
case  we  ean  pertinently  say  that  be  who 
will  not  apeak  when  lie  ahould  ought  not 
to  be  permitted  to  apeak  when  he  wonld. 

But,  in  cases  of  railways,  another  prin- 
ciple is  applicable.  Railways  are  by  our 
constitution  declared  to  be  public  high- 
ways, and  railroad  companies  common 
carriers.  They  are  charg-ed  with  a  serv- 
ice that  is  public.  A  public  character  is 
■trongly  impressed  upon  them,— so  stronfc- 
ly  that  courts  exercise  control  over  them 
not  assumed  over  ordinary  cittxens,  and 
congress  and  the  legislatures  of  the  va- 
rious states  regulate  and  control  them, 
not  only  in  their  freight  and  passenger 
rates,  bnt  also  In  their  operation  and 
oianagement.  The  commerce  of  the  conn- 
try  is  dependent  on  them.  Factories  and 
elevators  are  erected  along  their  lines. 
Vast  business  Interests  become  Involved. 
They  carry  the  mails  of  the  nation.  All 
these  and  more  demand  that  a  cltlsen 
who,  with  full  knowledge  and  without 
objection,  stands  by  until  the  completion 
of  the  road,  shall  not  be  allowed  to  sever 
the  line,  and  take  property  that  does  not 
enrich  him,  bat  makes  the  company  poor 
Indeed,  and  paralyses  the  business  and 
prosperity  of  the  people.  Public  policy 
enters  as  a  factor  and  controls  the  coart. 
The  land-owners  is  not  remediless,  bow- 
ever.  Ry  permitting  a  railway  corpora- 
tion to  occupy  bis  land,  he  does  not  there- 
by forfeit  his  right  to  compensation,  and 
this  he  can  and  ought  to  have,  If  season- 
ably applied  for.  We  do  not  wish  to  be 
nnderstood  as  holding  that  the  land- 
owner should  In  no  case  be  permitted  to 
maintain  ejectment  against  a  railway 
company  after  the  completion  of  the  road. 
In  many  instances,  ejectment  wonld  be  an 
appropriate  and  Just  remedy.  But  we  do 
not  think  this  is  one  of  them.  Plaintiff 
lived  on  the  land  at  the  time  the  road  was 
built.  That  be  gave  bis  consent  to  the 
construction  of  the  road  through  all  his 
land,  as  well  that  not  included  In  his  deed 
as  that  which  was,  there  can  be  no  ques- 
tion. The  road  ran  through  land  tha^t 
was  then  in  cultivation.  Plalntitf,  no 
doubt,  was  anxious  to  have  the  road 
built,  and  encouraged  its  building.  This 
appears  from  the  (act  that  he  gave  the 
right  of  \7ay  through  a  large  portion  of 
bis  land  In  consideration  of  one  dollar. 
Indeed  the  inference  is  almost  irresistible 
that  be  and  the  officers  of  the  company 
supposed  the  deed  he  executed  covered  all 
the  land  be  owned,  for  it  Is  not  probable 
that  they  would  enter  into  a  contract  of 
so  many  details  for  a  portion  of  the  land 
only.  A  right  of  way  lor  a  portion  would 
be  utterly  valueless  without  the  remain- 
der. At  all  events,  plain  tiff  must  ha  ve  con- 
sented to  the  construction  of  the  road 
through  the  land  not  covered  by  the  deed, 
and  in  that  event  he  cannot  revoke  the 
license  thus  granted;  16  years  having 
elapsed  after  the  completion  of  the  road. 
It  would  be  Inequitable  and  unjust  to  al- 
low him  to  do  this. 

We  think  the  fact  that  plaintiff's  Inteiv 
est  in  the  land  was  subject  to  the  life-es- 
tate of  the  widt'w  does  not  materially 
alter  the  case.  He  had  a  lepra!  right  to 
object  to  the  location  of  the  road  over  the 


land  In  wblcb  he  had  a  vested  remainder, 
and,  besides  that,  be  bad  an  adequate 
remedy  for  any  Injury  to  tbe  freehold  oc- 
curring during  the  term  of  the  life-tenant. 
Elliott  V.  Smith,  2  N.  H.  430 :  Chase  v.  Hax- 
elton,  7  N.  H.  171 ;  BIpka  v.  Sergeant,  7 
Watts  &  8. 1 :  Fay  v.  Brewer,  3  Pick.  203. 
Judgment  affirmed.    All  concur. 


Oracr  ▼.  Nrsbit  et  al. 

OStiprmu  Court  of  Missouri,  Division  Ko.  t. 
March  2,1893.) 

Hatbriai^Mak's  LiKt— AoooDiir— Nonon — 

PLBADINO — ^BVIOBHCS. 

1.  Tbe  omission  from  a  petition  In  an  action 
to  enforce  a  lien  for  materiaLs  of  the  allegation 
that  the  materials  went  into  the  conatruction  of 
the  improvement  is  cared  by  tbe  averment  of  tbe 
answer  that  tbe  materials  were  not  used  in  the 
oonstruction  of  tbe  baildins. 

3.  Under  Rev.  St.  1879,  }  8178,  relating  to 
mechanics'  liens,  and  requiring  that  there  shall 
be  filed  "a  just  and  true  account  of  the  demand 
due  •  •  •  after  all  Just  credits  have  been 
given, "  and  section  8190,  requiring  that  a  notioe 
be  given  tbe  ownerthat  the  lienor  "holds  a  claim 
against  such  building  or  improvement,  aettiiig 
forth  the  amount  and  from  whom  the  same  is 
due,"  it  is  auffloient  ttiat  there  be  one  aooonnt 
filed  and  one  notice  given,  though  tbe  material 
was  furnished  under  more  than  one  contract. 

8.  Where  a  contractor  purchases  materials 
for  a  building  in  a  lump  for  an  entire  price,  and 
this  appears  by  the  account  filed  by  the  lienor,  it 
is  not  necessary  that  tlie  aocount,  to  be  "jnst  and 
true, "  place  a  value  on  each  item,  but  it  Is  suflt- 
cient  that  the  items  be  specified  and  the  Inmp 
price  given. 

4.  Cnder  Rev.  Ut.  1870,  }{  8190,  3193,  provid- 
ing that  the  notioe  of  lien  be  served  on  every  per- 
son for  whoso  immediate  use,  enjoyment,  or  ben- 
efit the  building  shall  be  made,  his  agent  or 
either  of  them,  service  on  one  who  held  the  title 
as  trustee  for  himself  and  another,  who  signed 
the  bull  dinar  oontract  as  trustee,  and  wUo  snper- 
vised  tbe  coustraotion,  is  sofScient,  his  acknowl- 
edgment of  service  reoiting  that  it  was  for  him 
self  and  the  other. 

6.  In  an  action  by  a  subcontractor  for  Judg- 
ment against  tbe  ountraotsr,  and  to  enforces  lien 
against  tbe  property  of  the  owners,  declarations 
of  the  contractor,  made  after  the  purchase  and 
delivery  of  the  material,  are  admissible  against 
him,  though  not  against  the  owners. 

Appeal  from  circuit  court,  Livingston 
county;  Jambs  M.  Davis,  Judge. 

Action  by  James  A.  Grace  against  J.  T. 
Nesblt  and  others.  Judgments  fur  plaln- 
titf.   Defendants  appeal.    Alfirmed. 

Frank  Sbeets,tOT  appellants.  WalteJt 
Jobaaon,  for  respondent. 

Macfarlane,  J.  This  Is  a  salt  tor  Judg- 
ment against  the  contractor,  and  to  en- 
force a  mechanic's  Hen  against  the  prop- 
erty of  the  owners,  for  the  value  of  inm- 
ber,  lime,  and  other  material  famished 
the  contractor  by  plaintiff,  and  used  In 
the  construction  of  a  business  house  on  a 
lot  In  tbe  city  of  Chillicothe.  The  salt  is 
against  J.  Y.  Nesbit,  as  contractor  and 
purchaser  of  the  materials,  and  Smith, 
.VfcVey  &  McKee,  as  owners  of  the  lot  and 
building.  Tbe  petition  contained  two 
counts.  Tbe  first  was  for  a  special  bill  of 
lumber  and  lime,  for  which  a  charge  In 
bulk,  of  $2,800,  Is  made.  Tbe  items  of  all 
the  materials  are  given  in  detail,  bat  no 
prices  are  fixed  to  tbe  several  items.  On 
this    account    plaintiff    applied    credits 
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amoantluft  to  |2,795.65,  which  left  an  an- 
pald  balance  of  only  f4.35.  The  second 
eaase  of  action  Is  baaed  on  a  running  ac- 
coont  for  materinl.  the  valae  of  each  Item 
being  :;tnted  In  the  account,  except  in 
three  Inatauces,— one  for  a  number  of 
doors,  Tvlndowa,  nnd  Buahee,  the  articles 
being  Itemized,  but  the  raluea  placed  In 
the  aggregate  at  $440;  the  second  was  for 
yellow  pine  bars,  casings,  and  monUltnga, 
giving  the  Items  of  each,  135.5;  and  the 
third  tor  another  itemised  account  for 
doors  and  windows,  $260.  The  second 
count  In  the  petition  falls  to  charge,  In 
terms,  that  the  materials  so  furnished  by 
plaintiff  were  used  In  the  construction  of 
the  building.  It  doeti  charge  that  Nesblt. 
the  contractor,  applied  to  plaintiff  tor 
Inoiber  and  material  with  which  to  con- 
struct the  building,  and  agreed  to  pay  the 
ralne  of  all  such  lumber  and  material  as 
plaintiff  might  furnish  and  supply  for  the 
construction  of  such  building;  and  pursu- 
ant to  such  agreement  he  did,  from  time 
to  time,  furnish  to  said  Nesblt  lumber 
and  material  to  be  used  in  the  construe- 
tlon  of  said  building,  of  the  value  of  $3,- 
194.06.  Defendants  Smith  and  others, 
owners  of  the  property,  answered  over, 
without  objection,  to  the  petition,  by  de- 
mnrrer  or  otherwise.  In  one  part  of  the 
answer  they  deny  that  the  material  was 
ased  In  the  conatroction  of  the  building, 
and  In  a  special  defense  they  charge  that 
the  account  Is  fraudulent  and  wrongful 
"In  this:  that  the  lime,  lumber,  laths,  and 
other  material  therein  mentioned,  or  a 
great  part  thereof,  was  not  furnished  and 
nsed  in  the  cnnstrnction  of  said  bnlldlng." 
TTpon  a  trial  to  the  court,  without  a  Jury, 
a  Judgment  was  rend<^red  for  plaintiff 
against  Nesblt  tor  balance  claimed  on  the 
accounts,  and  a  decree  against  the  prop- 
erty enforcing  the  lien,  and  the  owners  ap- 
pealed. 

1.  On  the  trial  objection  was  made  by 
the  defendant  owners  to  the  Introduction 
of  any  evidence  under  the  petition,  for  two 
reasons.  The  first  was  that  it  did  not 
appear  from  the  petition  that  the  mate- 
rial specified  in  the  account  was  used  in 
the  construction  of  the  bnlldlng.  It  is 
well-Settled  law  In  this  state  that  no  Hen 
for  the  value  of  materials  can  be  acquired, 
unless  they  go  Into  the  constmetlon  of 
the  Improvement,  nnd  that  tact  becomes 
a  necessary  averment  of  the  petition.  It 
is  also  a  well-settled  rule  of  practice  that 
the  omissions  or  bther  defects  of  the  peti- 
tion may  be  cured  by  the  subsequent 
pleading  of  the  adverse  party.  We  think, 
in  this  case,  that  the  aid  given  the  peti- 
tion, by  the  averments  In  the  answer,  fair- 
ly formed  an  issue,  under  the  pleadings, 
as  to  whether  nr  not  the  materials  fur- 
nished by  plaintiff  were  used  in  the  con- 
struction of  the  building.  That  issue  was 
tried,  and  complaint  now  comes  too  late. 
Defendants  must  be  cona^atent,  and  abide 
the  result  of  an  Issne  they  aided  In  mak- 
ing. Big.  Estop.  717;  Hughes  v.  Carson, 
BO  Mo.  399,  2  S.  W.  Rep.  441 ;  Garth  v.  Cald- 
well. 72  Mo.  622. 

2.  The  second  objection  urged  as  ground 
upon  which  the  Introduction  of  testimony, 
nnder  the  petition,  should  have  been  de- 
nied, was  that  "the  petition  counts  on 


separate  and  distinct  contracts,  and  al- 
leges but  one  notice  and  Hen."  The  counts 
of  the  petition  show  that  the  material 
specified  In  the  two  counts  was  furnished 
by  plaintiff  to  the  contractor  nnder  dis- 
tinct and  Independent  contracts  or  ar- 
rangements, so  much  so  that  It  was  nec- 
essary to  declare  on  the  accounts  as  inde- 
pendent causes  of  action  In  different 
counts.  Only  one  lien  account  was  filed, 
but  it  covered  all  the  items  of  material  in- 
cluded in  the  two  counts.  Only  one  no- 
tice was  given  to  the  owners  of  the  prop- 
erty that  plaintiff  held  a  Hen  against  it, 
but  that  notice  Included  a  copy  of  the 
whole  Hen  account  as  filed.  There  Is  no 
provision  of  the  statute  requiring  a  sepa- 
rate account  to  be  filed  lor  each  separate 
contract  under  which  material  may  have 
been  furnished,  though  the  material  may 
be  entirely  different  and  the  contracts  in- 
dependent. The  statute  (Rev.  St.  1879,  8 
3176)  requires  the  account  filed  to  be  "a 
Just  and  true  account  of  the  demand  due 
him  or  them  after  all  Just  credits  have 
been  given."  The  statute  evidently  only 
contemplated  filing  one  account,  and  no 
reason  can  be  seen  for  adding  anything  to 
Its  requirements.  We  agree  with  the  St. 
Louis  court  of  appeals  when  It  says:  "It 
la  permissible  to  embrace  in  an  account, 
filed  as  a  lien,  Items  for  work  on  the  same 
bnlldlng  under  different  contracts  with 
the  owner,  but,  in  o<-der  to  enforce  the  lien 
for  the  entire  work,  the  evidence  must 
show  that  the  Hen  was  filed  within  six 
months  after  the  completion  of  the  work 
under  each  contract. "  Kern  v.  Pf aff,  44 
Mo.  App.  80.  The  same  may  be  said  of  the 
Buffldency  in  form  and  substance  of  the 
notice  served  on  McVey.  The  requirement 
of  the  statute  is  satisfied  If  the  notice  in- 
forms the  owner  that  the  lienor  "holds  a 
claim  against  such  building  or  Improve- 
meut,  aetting  forth  the  amount  and  (rum 
whom  the  same  Is  due.  *  The  proceeding 
is  statutory,  and  that  only  is  required  to 
be  done  which  the  statute  directs  shall  be 
done.  Rev.  St.  1879,  §  3190:  Laswell  v. 
Presbyterian  aiurch,  46  Mo.  279. 

3.  The  claim  constituting  the  first  connt 
In  the  petition,  as  it  was  filed,  consisted 
of  an  account.  Itemizing  the  material  fur- 
nished and  giving  the  dates  of  delivery, 
without  fixing  any  value  to  the  respective 
items,  but  at  the  clotse  stating  an  aggre. 
gate  value  of  $2,800  for  the  whole.  The 
Items  of  credits  were  alao  given,  leaving 
a  balance  of  only  $4.35  due  on  that  ac- 
count. The  petition  states  in  reference  to 
this  account  that  Nesblt,  the  contractor, 
applied  to  plaintiff,  to  furnish,  towards 
the  constmctlnn  of  said  building,  aU  the 
lumber,  lime,  lath,  and  other  materials 
named  and  specified  in  Exhibit  A,  thereto 
attached  and  made  part  thereof;  and 
thereupon  the  plaintiff  agreed  to  furDlsh 
said  material  for  the  sum  of  $2,800.  Ob- 
jection was  made  to  proof  of  this  account, 
on  tbeground  that  it  was  not  auch  "ajust 
and  true  account  of  the  demand"  as  was 
req'uired  by  the  statute;  the  same  objec- 
tion to  three  bills  claimed  under  the  Bee- 
ond  count,  In  which  the  dates  and  items 
of  materials  were  also  given,  but  only  an 
aggregate  value.  The  question  raised  on 
this  objection  is  whether  the  statute  im- 
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peratively  demaDdfl  that,  in  tb«  aoeuunt 
filed,  a  value  staall  be  placed  upnn  each 
item  of  work  done  before  a  lien  for  such 
item  can  be  secured.  While  the  itatnte  la 
remedial,  and  ahonld  be  construed  with 
reasonable  liberality,  the  right  to  a  lien 
on  the  property  of  oup,  to  secure  the  debt 
of  another,  Is  purely  statutory;  and.  to 
secure  the  right,  a  substantial  compll- 
ance  with  all  the  requirementH  of  the  stat- 
ute, according  to  Its  reasonable  intont,  is 
essential.  The  purpose  of  the  statute  In 
requiring  an  account  of  the  demand  due 
to  be  filed  was  evidently  to  advise  the 
owner,  as  well  as  creditors  and  pur- 
chasers,  of  the  amount  of  the  lien  claimed 
against  the  property;  that  the  correct- 
ness and  juNtice  of  the  demand  might  be 
Investigated;  and  that  the  owner  might 
be  able  to  retain  from  the  contractor 
enough  of  the  contract  price  to  discharge 
the  claim.  It  is  evident  that  when  the  de- 
mand claimed  to  be  due,  after  allowing  all 
Just  credits,  is  given,  and  the  Items  of  ma- 
terials famished  are  set  out  sufliciently  in 
detail  to  allow  an  investigation  of  the 
reasonableness  of  the'cbarges  made,  and 
to  indicate  whether  the  account  is  for 
materials  for  which  the  statute  gives  a 
lien,  the  purpose  of  the  statute,  in  respect 
to  the  substance  of  the  account,  has  been 
snbstantially  complied  with.  That  the 
account  filed  in  this  case  was  in  substan- 
tial compliance  with  the  statute  accord- 
ing to  Its  reasonable  intent  we  think 
clear.  The  law  was  not  intended  to  cur- 
tail or  restrict  the  rights  of  persons  in 
purchasing  material,  or  making  contracts, 
so  as  to  prevent  them  from  making  ad- 
vantageous purchases  in  bulk,  or  from 
letting  the  work  or  materials,  or  any  part 
of  it,  to  the  lowest  bidder.  Nesbit.  the 
contractor,  purchased  the  entire  bill  of 
the  laaterlals  contained  in  the  first  connt 
for  one  sum.  The  purchase  in  this  man- 
ner may  have  been  to  hisadvantage.  His 
liberty  to  make  advantageous  contracts 
should  not  have  been  restrained  by  an 
unreasonably  strict  construction  of  the 
statute.  The  law  allows  no  speculation 
against  the  owners,  and,  in  case  the  lia- 
bility of  the  contractor  for  malerlais  is 
thrown  upon  blm  or  his  property,  he 
gets  the  benefit  of  any  bargain  In  the  par- 
chase.  The  materials  were  bought  in  a 
lump,  for  an  entire  price,  and  this  ap- 
pears from  the  account  filed.  In  such  case 
no  detailed  statement  of  the  values  of 
items  could  have  been  given  more  accu- 
rately thAn  as  an  estimate  which  conld 
have  been  made  as  well  by  the  owner. 
What  the  owner  wanted  to  know  was  the 
price  paid,  so  he  conld  not  be  charged 
more.  It  is  said  lii  Bode  v.  Mitchell,  97 
Mo.  .378, 11  ».  W.  Bep.  2iS>:  "Man.r  things 
are  often  included  in  these  building  con- 
tracts for  which  the  law  gives  no  lien ; 
and,  when  it  calls  for  a  Just  and  true  ac- 
count, it  means  a  fairly  Itemised  account, 
showing  what  the  materials  are,  and  the 
work  that  was  done,  and  the  price 
charged,  so  that  it  can  be  seen  from  the 
face  of  the  account  that  the  law  gives  a 
lien  therefor.  A  lamping  item  of  the 
whole  contract  price  on  theone  hand,  and 
the  credits  on  tiie  other.  Is  no  compliance 
with  the  law  at  all.    The  accu  nt  should 


be  complete  on  Its  tac«.*  Tb«  aecoont 
Itemised  in  this  case  was  as  follows:  "  18S3L 
Dec.  Ist.  For  alterationa  and  additioiM 
to  buildings  Nos.  210  and  313.  N.  Third 
street,  as  perpians  and  specifications, 
$22,387.00."  We  understand  from  this 
opinion  (which  is  given  entirely  upon  tlie 
item  of 'account  filed  in  that  ease)  that 
the  account  must  show  what  the  mata- 
rlals  were,  what  work  was  done,  and  the 
prices  charged.  In  other  words,  the  stat- 
ute requires  more  than  merely  giving  "a 
lumping  item  of  the  wholeeon tract  price.' 
It  requires  a  specification  of  the  woik 
done  or  material  furnished,  so  that  It  can 
be  seen  Irom  the  face  of  the  account 
that  the  law  gives  a  lien  therefor,  and 
that  the  owner  can  investigate  the  rea- 
sonableness of  the  charges.  If  a  lamp- 
ing price  was  agreed  upon  between  the 
parties,  no  other  price  could  have  been 
specified  so  that  the  account  would  have 
been  "just  and  true."  We  think  the  ac- 
count sufficiently  specific.  Uilliker  v. 
Francisco,  66  Mo.  588;  Miller  v.  Whitelaw, 
28  Mo.  App.  639;  Davis  v.  Hines,  <t  Ohio 
St.  476. 

4.  The  sufficiency  of  the  notice  served 
by  plaintiff  on  the  owners  of  the  property 
is  challenged  by  appellants.  The  notice 
required  to  be  given  the  owner  by  one 
furnishing  material  to  the  contractor  was 
served  in  this  case  upon  McVey  alone, 
and  by  an  acceptance  as  follows:  "Re- 
ceived a  copy  of  the  foregoing  notice  this 
8th  day  of  December.  [Bigned]  A.  Mo- 
Vkt,  for  Smith,  .McVkt  &  Co.  and  Smitb 
AND  McVby."  The  evidoice  shows  that 
the  title  to  the  property  was  in  MeVer.  as 
trustee  for  Smith  ft  McVey;  that  the  con- 
tract for  the  construction  of  the  building 
was  signed  by  McVey,  as  trustee  for 
Smith  ft  McVey;  that  McVey  had  charge 
of  the  business  of  constrnction;  and  that 
McVey  was  also  a  member  of  the  part- 
nership firm  of  Smith,  McVey  ft  Co.  Mc- 
Kee  was  the  third  memiier  of  the  firm,  hot 
showed  no  interest  in  the  property.  The 
statute  requires  the  notice  to  be  served 
upon  every  person  tor  whose  immediate 
use,  enjoyment,  or  benefit  the  baildlog 
shall  be  made,  his  agent,  or  either  of 
them.  Rev.  St  1879.  }§  8190,  3192.  The 
notice  was  served  on  McVey,  troatee.  for 
the  owners  of  the  property,  and  agent  for 
those  beneficially  interested  in  th*;  bnild- 
Ing.  This  agency  was  sufficiently  shown 
by  the  fact  that  the  contract  for  tbe  con- 
struction of  the  building  was  made  by 
him;  that  he  had  supervision  of  its  con- 
struction, and  held  the  legal  title  as 
trustee.  The  notice,  in  onr  opioioo.  was 
sufficient. 

6.  An  interesting  question  was  raised  as 
to  whether  the  payments  were  properly 
applied  by  plaintiff,  under  the  ciream- 
stances,  as  credits  on  the  account  charged 
in  the  first  count  in  the  petition.  loas- 
mucb  as  we  hold,  contrary  to  the  rnlings 
of  the  circuit  <;ourt,  that  this  account  was 
sufficient,  under  the  statute,  it  makes  no 
difference  In  the  result  upon  which  ac- 
count tlie  credits  were  applied,  and  the 
question  need  not  be  considered. 

6.  On  the  trial  plaintiff,  when  testltytng. 
was  permitted  to  detail  in  evidence  atate- 
ments  and  declaratioaa  mad*  by  Nesbit. 
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the  contractor,  after  the  materials  had 
been  purchased  and  delivered.  Objection 
tu  this  evidence  was  overruled  "as  to  de- 
fendant Nesblt,"  but  was  admitted  "as 
to  Neablt's  declaration  against  biroHelf." 
It  Is  well  settled  In  this  state  that  such 
declarations  of  the  contractor  are  not 
admissible  tor  the  purpose  of  charglns 
the  owners  of  the  property.  Phlllibert  v. 
Schmidt,  57  Mo.  212;  Deardorff  v.  Ever- 
hartt,  74  Mo.  87.  The  declarations  and 
admissions  of  a  party  to  a  suit  are,  bow- 
4'ver,  always  a'lmlsBible  against  himself. 
Nesbit,  the  contractor,  'nas  a  party  to 
this  suit,  and,  as  agaluMt  him,  bis  dcclara* 
Clons  were  properly  admitted.  The  case 
was  tried  to  the  court  without  a  Jury. 
No  declarations  of  law  were  asked  to  the 
effecT.  that  these  admissions  were  not 
binding  upon  the  other  defendants,  and 
none  were  needed,  as  the  court.  In  admit- 
tlug  the  testimony,  confined  Its  applica- 
tion  to  the  contractor.  Babb  v.  Ellis,  70 
Mo.  460;  Phlllibert  t.  Schmidt,  supra. 
We  have  examined  with  care  the  ex- 
haustive brief  of  counsel  on  all  points  dls- 
eussed,  but  And  no  error  for  which  the 
Judgment  should  be  disturbed,  and  It  Is 
tberefore  affirmed.    All  concur. 


Dbbuott  t.  Cartbb  et  a/. 

{Stupreme  Court  of  JtfUsowrt,  DMHon  No.  9. 
Marob  8, 1808.) 

Jirsoinirrs  op  Fbderal  Courts— Wrbn  Lisire— 
Bona  Fidb  PuRCHiuBms. 

1.  Act  of  congress  June  8,  1873,  abolished  the 
oircuit  court  of  the  Unltnd  States  for  the  dis- 
trict of  ICissourl,  and  established  a  circuit  court 
for  the  eastern  and  western  districts  of  the  state. 
Rev.  St.  U.  a  1878,  |  653,  gave  Uie  oiicuit  oourt 
for  the  eastern  distrlot  fall  lurisdictlon  In  all 
causes  pending  In  the  circuit  court  for  the  dis- 
trict of  Missouri  at  the  time  the  court  for  the 
eastern  district  was  created.  Section  967  provides 
that  Judgments  and  decrees  rendered  in  a  cir- 
oait  court,  "wltbin  any  state,  shall  oease  to  be 
Uflos  OD  rml  estate  and  chattels  real  in  the  same 
manner  and  at  like  periods  as  Judgments  and 
decrees  of  such  state  cease,  by  law,  to  be  liens. " 
Rev.  St.  188S,  I  6013,  provicfes  that  Judgments 
and  decrees  are  Hens  on  the  real  estate  of  the 
person  a«rainst  wbom  they  are  rendered,  situate 
in  the  ooanty  for  whioh  tne  oourt  is  beld,  and 
that  these  liena  oontlnoe  for  three  years.  Seld, 
where  a  salt  was  pendlngr  In  the  circuit  court  for 
Miasoari,  Jane  8, 1873,  and  was  afterwards  trans- 
ferred to  the  court  for  the  eastern  district,  and 
Judgment  therein  was  rendered  against  defend- 
ant,  thai  sn^  ludgmentwas  a  Ilea  for  three 
yeaiB  va  defendant's  real  estate  sitoated  any- 
where in  the  state. 

3.  Where  a  married  woman,  without  conald- 
eratloD,  conveys  land  devised  to  her  before  her 
marriage  by  her  father,  and  her  grantee,  without 
consideration,  transfers  the  land  to  the  husband 
In  trust  for  the  wife,  and  afterwaids  the  hus- 
band and  wife  Join  in  another  voluntary  convey- 
ance, and  their  grantee  recooveys  to  the  wife,  no 
consideration  being  paid,  sooh  last  conveyance 
is  bona  Ade. 

Cross-aimeals  from  circuit  court,  Jasper 
county ;  M.  O.  McObeoor,  Judge. 

Proceedings  for  the  partition  of  land  by 
Jobn  Dtrrniott  against  John  A.Carter  and 
otbers.  From  the  decree  of  the  court  as 
to  two-fltths  of  the  land  both  Oermott 
and  Carter  appeal.     Affirmed. 

R.  F.  BuHer.tur  plaintiff.  Geo. Habbert, 
for  defendant  Carter. 

v.l88.w.no.lS— 71 


Tbomab,  J.    This  is  a  proceeding  for  tba 

gartltlon  o'  land,  lying  in  Jasper  county. 
etween  plaintiff  and  John  A.  Carter  and 
several  other  parties  whos«»  names  It  is 
not  necessary  to  set  out.  The  plaintiff 
claimed  to  be  owner  of  two-fifths  of  the 
land,  but  the  court  found  be  was  entitled 
to  one-flftb  only,  and  so  decreed,  and  he 
appeals.  The  defendant  Carter,  in  his  an- 
swer, denied  plaintiff's  ownership  of  any 
interest  in  the  land,  and  alleged  that  be 
was  the  owner  of  the  two -fifths  claimed 
by  plaintiff,  but  the  court  found  lie  was 
entitled  to  one  of  these  twu-Qftbs  only, 
and  so  decreed,  and  he  also  appeals. 
There  are  only  two-filths  of  the  laud  in 
dispute,  one-flftb  being  known  as  the 
"Buigin  Interest."  and  the  other  as  the 
"  Wyne  Interest." 

1.  William  G.  Bulgln  became  seised 
In  fee  of  one-fifth  of  the  land  in  1878, 
and  both  parties  claim  this  flltb  through 
liim.  Nathan  Bray  recovered  Judgment 
against  Bulgln  in  the  circuit  court  ot  Jas- 
per county  on  the  7tb  day  of  April.  1871, 
for  fOo'e,  upon  which  an  execution  issued 
October  26, 1876,  directed  to  the  sberin  of 
said  county,  and  the  interest  qf  said  Uul- 
gin  In  said  laud  was  by  bim  sold  under 
said  execution  to  said  Bray,  Decembers, 
1875,  in  pursuance  of  which  sale  the  sheriff 
executed  a  deed  iu  due  form.  By  inter- 
mediate conveyances  plain  tilt  acquired 
Bra.v'8  title  to  this  interest.  The  execu- 
tors of  the  last  will  and  testament  of  Ell- 
wood  B.  James,  deceased, commenced  suit 
against  said  Bulfsin,  In  1868,  In  the  circuit 
court  of  said  county;  but,  the  latter  being 
a  resident  of  New  Jersey,  the  cauM  was, 
on  his  application,  transferred  to  tile  cir- 
cuit court  ot  the  United  States  tor  Mis- 
souri, which  held  its  sittings  in  the  city  of 
St.  Louis,  and  on  the  16th  day  of  Septem* 
ber,  1873.  the  latter  court  rendered  Judg- 
ment against  him  for  the  sum  ot  ^7,182.40, 
on  which  an  execution  was  issued  on  the 
IRth  day  of  July,  1876,  by  virtue  of  which 
the  United  States  marshal  sold  the  Bulgln 
interest  In  the  land  to  David  S.  Thomas, 
September  14, 1876,  in  pursuance  ot  which 
sale  a  deed  was  duly  executed.  By  inter- 
mediate conveyances  defendant  Carter  ac- 
quired Thomas'  title  to  this  Interest.  The 
lien  of  the  Bray  Judgment  having  expired 
before  any  attempt  to  enforce  It  was 
made,  the  only  question  presented  for  de- 
cision Is  whether  the  Judgment  rendered 
by  the  circuit  court  of  the  United  States 
sitting  in  St.  Louis,  In  1873,  was  a  lien  on 
Bulgin's  land  lying  In  Jasper  county.  The 
trial  court  In  this  case  held  that  it  was, 
and  therefore  that  Carter's  title  to  the 
Bulgln  Interest  was  superior  to  that  ac- 
quired by  plaintiff  through  Bray's  pur- 
chase, the  latter  being  subject  to  such 
Hen,  and  In  this  we  think  It  committed  no 
error.  The  Hen  of  a  Judgment  Is  purely  ot 
statutory  origin  and  creation.  In  Mis- 
souri, Judgments  and  decrees  are  liens  on 
tbo  real  estateof  the  person  against  whom 
they  are  rendered,  situate  In  the  coun- 
ty for  which  the  court  is  held,  and  thia 
lien  continues  for  three  years.  Section  967, 
Rev.  St.  n.  S.,  (Ed.  1878.)  provides  that 
"Judgments  and  decrees  rendered  In  a  cir- 
cuit or  district  court  within  the  state 
shall  cease  tx)  be  liens  on  real  eatate  or 
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chattels  real  In  tbe  same  manner  and  at 
like  periods  aa  Judgments  and  decrees  of 
SDCb  state  cease,  by  law,  to  be  Hens." 
Under  this  provision  it  has  been  anilorm- 
\y  held  tbat  tbe  lien  of  a  federal  Judgment 
to  co-«zteu8lye  with  the  territorial  juris- 
diction o(  the  court  rendering  It.  Black, 
Judgm.  415  etseq.,  and  cases  cited.  Tbe  act 
of  congress  approved  August  1, 18S8,  ma- 
terially changes  this  rule,  but  tbat  act 
does  not  affect  the  question  now  before 
tbe  court.  Was  Jasper  county,  then,  In 
which  this  land  lies,  within  the  territorial 
Jurisdiction  of  the  drcuitcourt  of  theUnlt- 
ed  States  sitting  In  St.  Louis  In  18737 
Prior  to  June  8,  1872,  there  was  but  one 
circuit  court  of  tbe  Dnited  States  lor  Mis- 
souri, which  sat  In  St.  Louis,  and  Its  Juris- 
diction was  co-eztenslTe  wltb  the  whole 
state.  By  an  act  of  congress  approved  at 
tbat  time  a  circuit  court  was  established 
for  both  districts  of  tliis  state,  which  act 
directed  the  sessions  ot  such  court  for  the 
eastern  district  to  be  held  in  St.  Louis, 
and  for  tbe  western  district  In  Jetfersoo 
City.  Jasper  county  was  within  the  lim- 
its of  tbe  western  district.  Section  653, 
Key.  St.  U.  S.,  (Ed.  1878.)  enacted  Febru- 
ary 23,  1878,  provides  that  "tbe  circuit 
court  for  the  eastern  district  of  Missouri 
is  vested  with  full  and  complete  Jurisdic- 
tion to  bear,  determine,  and  dispose  of, 
according  to  the  usual  course  ol  Judicial 
proceedings,  all  suits,  causes,  "etc.,  "which 
were  pending  in  the  circuit  court  of  the 
United  States  in  and  for  the  districts  of 
Missouri  at  tbe  time  the  said  circuit  court 
for  the  eastern  district  was  created, 
*  *  *  and  also  to  make  all  orders  and 
issue  all  processes  which  said  circuit 
court  ol  the  United  States  in  and  for  the 
districts  of  Missouri  might  have  done  if  it 
bad  not  ceased  to  exist;  and  said  circuit 
court  la  vested  with  Jurisdiction  and  au- 
thority to  do  all  and  singular  tbat  may. 
In  the  due  course  ot  Judicial  proceedings, 
pertain  to  any  of  said  suits,  causes,  or  un- 
flulsbed  business,  as  fully  as  tbe  said  circuit 
court  In  and  for  the  districts  of  Missouri 
might  have  done  if  said  circuit  court  had 
not  ceased  to  exist."  The  cause  of  tbe 
executors  of  James  against  Bnlgin  was 
pending  In  the  circuit  court  of  the  United 
States  on  the  8th  day  of  June,  1872,  and 
bence  that  court  retained  Jurisdiction  to 
bear,  determine,  and  dispose  of  it  accord- 
ing to  the  usual  course  of  Judicial  proceed- 
ings, and  to  Issne  final  process  to  enforce 
its  Judgments.  We  think  the  lien  of  the 
Judgment  against  Bnlgin,  rendered  In  1873, 
under  the  provisions  of  section  653,  supra, 
was  co.exten8lvewith  the  territorial  Juris- 
diction of  tbe  circuit  court  ot  tbe  United 
States  as  it  existed  at  the  time  the  cause 
in  which  the  Judgment  was  rendered  was 
transferred  to  It.  This  Jurisdiction  at 
tbat  time  was  co-ex  tensive  with  the  state, 
and  hence  tbe  Judirment  was  a  lien  on 
Bnlgln's  real  estate  situated  anywhere  In 
tbe  limits  of  the  state.  The  sale  under  the 
Judgment  was  made  before  the  expiration 
of  the  lien,  and  It  therefore  operated  to 
defeat  Bray's  purchase,  and  to  transfer 
tbe  Bnlgin  interest  to  Thomas. 

2.  We  will  now  examine  the  claims  ot 
the  respective  parties  to  the  Wyne  inter- 
est.   Defendant  Carter  claims  this  interest 


through  two  sberitTs  deeds  executed  in 
pursuance  of  sales  made  under  Judgments 
against  Georg^e  M.  Wyne,  one  deed  dated 
in  1881,  the  other  In  1888,  and  be  averred 
In  his  answer  tbat  tbe  plaintiff's  title  was 
tainted  by  fraud  as  to  Wyne's  creditors. 
Tbe  evidence  tended  to  prove  tbat  EII- 
wood  B.  James  died  In  1860,  leaving  a  will 
by  which  he  devised  one-flttb  intereet  in 
this  laud  to  his  daughter  Myra  J-  James, 
who  afterwards  married  George  M.  Wyne; 
tbat  Mrs.  Wyne,  supposing  it  would  be 
more  convenient  tor  ber,  united  with  ber 
husband  In  a  conveyance  of  this  interest 
to  J.  H.  Haines,  without  consideration, 
which  was  dated  May  6, 1872,  and  record- 
ed May  28,  1872;  and  on  the  last-named 
day  Haines,  without  consideration,  con- 
veyed this  same  interest  to  said  George 
M.  Wyne,  who  was  to  hold  thn  title  for 
bis  wile.  On  the  24tb  day  ol  September, 
1877,  Wyne  and  wife  conveyed  this  interest 
to  Dorcas  Earle,  without  consideralion; 
and  on  the  same  day  Dorcas  Garle  con- 
veyed It  to  Mrs.  Wyne,  no  consideration 
being  paid ;  and  on  March  22, 1878,  Wyne 
and  his  wife,  for  an  expressed  considera- 
tion of  fS,0(DO,  conveyed  this  interest  to 
Nathan  Bray,  through  whom  plaiiitlB  de- 
rived title.  The  conveyance  ol  this  land 
to  Mrs.  Wyne  being  made  before  the  liens 
of  tbe  Judgments  under  which  Carter  de- 
rived title  attached,  the  latter's  title  most 
fall  if  that  conveyance  was  tuooa  Me. 
The  trial  court  found  it  was  a  bona  Ode 
transaction,  and  we  think  such  finding  is 
well  supported  by  the  evidence.  Tbla  in- 
terest originally  belonged  to  Mrs.  Wyne, 
and  the  evidence  shows  very  clearly  that 
the  title  to  It  was  placed  in  ber  husband 
simply  for  convenience,  as  she  supposed ; 
and  when  It  was  conveyed  to  her.  In  Sep- 
tember, 1877,  she  got  nothing  except  what 
was,  in  equity  and  in  good  conscience,  her 
own.  The  Judgment  ol  the  circuit  court 
In  respect  ot  both  of  these  disputed  Inter- 
ests being  correct,  it  will  be  affirmed,  and 
plalntitt  and  Carter  will  each  be  adjudged 
to  pay  one-halt  of  the  costs  ot  these 
a  p  peals.    All  cone  u  r. 


Datbnpobt  t.  Citt  or  HahmibaIm 

(Suprsms  Court  iff  Mittouri,  DMaUm  No.  X. 
Usroh  2,  isaa.) 

DSFBOTIVB  StRBBTS— FAII.DKB  TO  HAIHTAIir  liTSHTS 

— MoTios— PHTsiouir  AS  Wrrxasa — Waivsb  ot 
Fkivilbob. 

1.  Rev.  St  1889,  }  8026,  providing  that  s  phy- 
sician shall  be  incompetent  to  testi^  conceming 
Information  acquired  from  a  patient  while  at- 
tending him  in  a  professional  diaracter,  merely 
confers  the  privilege  of  auppressing  sooh  infor 
mation  upon  the  patient,  whidh  the  tetter  may 
waive. 

8.  A  city  Is  liable  for  peiaonal  Injnriea  sus- 
tained by  a  pedestrian  at  night  by  reason  of  its 
failure  to  maintain  a  proper  light  In  the  vicinity 
of  s  defect  in  its  street,  whether  it  had  notice  of 
tbe  absence  of  the  light  or  not 

8.  Where,  In  an  action  against  a  ei^  to  re- 
cover damages  sustained  by  reason  of  a  defective 
street  the  covrt  properly  instructed  the  ]niy  as 
to  the  tacts  necessary  to  constitute  a  oanse  of  ac- 
tion, there  was  no  error  in  a  further  charge  that 
if  "plaiptift,  under  the  instructions  herein,  be 
oame  vested  with  a  cause  of  action"  at  the  time 
ot  tha  accident,  no  subseguent  aggregation  of  tba 
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injuries  by  the  n^llgence  of  medical  attendants 
-would  authorize  a  verdict  against  plaintiff,  as 
-whether  or  not  there  was  a  cause  of  action  was 
not  thereby  sabmitted  to  the  jury  as  a  question  of 
law. 

4.  An  instruction  that  a  city  was  liable  for 
injuries  sustained  at  night  by  a  person  "in  the 
exercise  of  ordinary  care  and  attention"  by  rea- 
son of  a  defect  in  a  street,  of  which  the  city  had 
notice,  was  not  erroneous  in  that  it  did  not  re- 
quire the  jury  to  determine  whether  or  not  a 
light  was  maintained  in  the  vicinity,  where  its 
presence  or  absence  was  only  material  to  a  con- 
sideration of  the  pedestrian's  "oare  and  atten- 
tion." 

Apppal  from  clrcnlt  court,  Monroe  conn- 
ty ;  Thomas  H.  Bacon,  Judge. 

Action  by  David  G.  Davenport  against 
the  city  of  Hannibal  to  recover  dainages 
BUbtalned  by  reason  of  a  personal  Injury 
to  bis  wife,  Fanny  C.  Davenport,  caused 
by  tbe  defective  condition  of  defendant's 
street.  From  a  Judgment  for  plaintiff,  de- 
fendant  appeals.    Atttrmed. 

X>.  B.  Eby,  for  appellant.  A.  Si.  Alex- 
ander and  R.  E.  Aadersoa,  (Harrtaon  A 
Mabaa,  of  counsel.)  tor  respondent. 

Macfablanr,  J.  This  Is  an  action  by 
plaintiff,  husband  of  Fanny  C.  Davenport, 
to  recover  damages  from  defendant  for 
loss  of  the  services  of  bis  wife,  and  ex- 
penses of  nursing  and  tr«>atlng  her  on  ac- 
eoant  of  personal  inlnries  resulting  from 
tbe  alleged  negligence  of  tbe  defendant  iu 
not  keeping  itsstreets  In  proper  condition. 
Tbe  charge  io  tbe  petition  Is  that  defend- 
ant maintained  a  sidewalk  on  tbe  west 
side  of  Fourth  street  in  said  city,  and 
wbere  that  street  intersected  Washington 
Mtreet  it  had  nndertaken  to  maintain  a 
crossing  over  Wasbington  street.  That 
on  the  margin  of  Washington  street,  be- 
tween the  end  of  the  sidewalk  and  the 
beginning  of  the  crossing,  a  space  had 
been  left  open  for  the  passage  of  the  sur- 
face water,  and  as  a  crossing  of  this  wa- 
ter^wa,v  large  stepping-stones  had  been 
planted.  That  tbe  crossing  of  tbls  water- 
way was  negligently  permitted  to  become 
"greatly  out  of  repair,  so  that  between 
the  southern  terminus  of  said  crossing  on 
Wasbington  street,  as  the  same  was  laid 
CO  the  surface  thereof,  and  the  nearest 
stepping  stone  In  said  water-way,  there 
was  an  opening  about  26  Inches  In  width 
and  20  Inches  deep,  with  the  sides  thereof 
precipitous,  with  no  apron  orcoverlngover 
tbe  same,  without  protection,  and  wlth- 
oat  any  light  or  signal  to  indicate  danger; 
so  that  tbe  same  was  on,  and  had  been 
for  a  long  time  prior  to,  said  lOtb  day  of 
November.  1886,  nut  reasonably  safe  for 
ordinary  travel,  of  which  said  condition 
of  said  crossing  defendant  had  notice." 
Tbe  petition  further  charged  that  on 
the  lOtb  of  November,  1885,  tbe  wife  of 
plaintiff  came  to  the  city  of  Flannlbal  for 
tbe  purpose  of  visiting  ber  married  daugh- 
ter, tben  living  on  the  westerly  side  of  said 
Fuarth  street,  and  south  of  said  Washing- 
ton street.  That  after  dark  on  the  even- 
ing of  said  lOtb  day  of  November,  1883, 
sbe,  on  ber  way  to  her  said  daughter's, 
started  to  cross  said  Washington  street 
at  the  crossing  aforesaid,  going  south, 
and  was  wholly  unaware  of  the  said  con- 
dition of  said  crossing,  presuming  that 


the  same  was  on  a  contlnaona  level,  there 
being  no  light  or  signal  to  indicate  dan- 
ger, when  she  unexpectedly  stepped  down 
and  into  said  opening,  and  was  violently 
thrown  to  the  ground,  from  which  she 
received  serious  injuries,  making  necessary 
the  amputation  of  one  of  her  legs,  after 
long  suffering  and  disability.  "That  by 
means  of  the  premises  the  said  Fanny  C. 
Davenport,  for  a  long  space  of  time,  to- 
wit,  ever  since  the  receiving  of  said  Inju- 
ries, lias  been  unable  to  perform  her  ordi- 
nary duties  as  the  wife  of  said  plaintiff. 
That  plaintiff  has  been  deprived  not  only 
of  her  services  and  society,  but  was  put  to 
great  expense,  and  did  pay  out  n  large 
sum,  to-wit,  the  sum  of  six  hundmd  dol- 
lars, in  and  about  the  nnrsing  and  taking 
care  of  his  said  wife,  and  for  medical  at- 
tendance on  ber,  and  has  suffered  great 
distress  of  body  and  mind,  besides  being 
hindered  and  damaged  In  his  business  on 
account  of  the  precarlons  condition  of  his 
said  wife,  produced  by  said  injuries."  Tbe 
answer  was  a  general  denial  and  a  special 
plea  of  a  former  trial  of  the  issues  as  to 
the  liability  of  the  city  for  injuries  to  Mrs. 
Davenport  in  a  suit  by  her  against  tbe  de- 
fendant. In  which  a  judgment  was  ren- 
dered for  defendant.  No  point  is  made  In 
this  answer,  and  no  further  consideration 
will  be  given  to  it.  No  question  is  made 
as  to  the  snfiBcIency  of  tbe  evidence  to  sup- 
port the  verdict.  We  have  read  the  evi- 
dence carefully,  and  think  it  tends  to 
prove  each  Issue  tendered  by  the  petition, 
and  we  will  not  state  the  evidence  In  de- 
tail. 

1.  Plaintiff  was  allowed,  over  defend- 
ant's objection,  to  introduce  and  examine 
as  a  witness  the  physician  who  attended 
bis  wife  Id  a  professional  character  while 
suffering  from  her  Injuries.  He  was  al- 
lowed to  testify  concerning  Information 
acquired  from  his  patient  while  under  his 
treatment.  The  written  waiver  by  the 
patient  of  her  privilege,  and  ber  consent 
that  the  witness  might  give  such  testimo- 
ny, was  first  proved.  The  action  of  the 
court  in  permitting  this  witness  to  testify 
is  assigned  as  error.  The  statnto  provides 
tbat  a  pbyslclnn  shall  l>e  incompetent  to 
testify  "concerning  any  information  which 
he  may  have  acquired  from  any  patient 
while  attending  bim  In  a  professional 
character,  and  which  information  was 
necessary  to  enable  him  to  prescribe  for 
such  patient  as  a  physician."  Section  8925. 
Tbls  statute,  as  frequently  construed  by 
this  court,  merely  gives  the  patient  the 
privilege  of  suppressing  information  thus 
acquired,  and  was  not  intended  to  oper- 
ate as  Its  absolute  suppression.  Hence  it 
Is  held  that  the  patient  may  waive  tbe 
privilege,  and  permit  the  physician  to  dis- 
close such  information.  Qroll  v.  Tower, 
86  Mo.  249;  Squires  v.  City  of  Chllllcothe, 
89  Mo.  226, 1  8.  W.  Rep.  23;  Blair  v.  Rail- 
road Co.,  89  Mo.  834,1  S.  W.  Rep.  367;  Car- 
rington  V.  City  of  St.  Louis,  89  Mo.  208, 1 
S.  W.  Rep.  240.  Tbe  case  of  Blair  v.  Rail- 
road Co.,  supra,  was  also  an  action  by  the 
husband  tor  loss  of  the  services  and  socie- 
ty of  tbe  wife  by  reason  of  Injnrieb  she 
had  received  through  the  negligence  of  tbe 
defendant.  It  was  there  held  that  the  wife 
could  waive  tbe  protection  of  the  statute. 
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In  tbat  c^ae  It  waa  aaM  ttaa  "rlglit  of 
waivinic  a  prlvtlage  moat  be  aa  broad  aa 
the  priTileflre  Itnelf. "  Tbera  was  no  error 
la  permlttingr  the  wltneas  to  testify. 

2.  Complaint  is  made  that  tbe  conrt  re- 
faaed  to  give  Instruction  4,  asked  by  de- 
fendant. That  instrnctlon,  in  effect,  told 
tbe  Jury  that,  if  tbe  damage  to  plaintiff's 
wife  was  caused  by  a  fallnre  on  tbe  part 
of  defendant  to  maintain  a  proper  light  in 
tbe  vicinity  of  tbe  point  at  which  tbe  de- 
tect was  permitted  to  exist,  and  tbat  de- 
fendant had  prevlonsly  kept  and  main- 
tained anch  light,  then,  nniees  defendant 
bad  actual  notice  of  the  absence  of  such 
light  at  tbe  time  plaintiff's  wife  fell, "in  time 
to  have  enabled  it.  In  the  exercise  of  reason- 
able diligence  and  attention,  to  have  sup- 
plied the  same  before  tbe  said  Mrs.  Daven- 
port fell,  or  that  on  the  evening  in  ques- 
tion the  absence.  It  any,  of  such  light  had 
existed  for  such  a  period  of  time  as  to 
impart  such  notice  to  defendant,  the  Jury 
will  And  for  the  defendant. "  We  do  not 
think  the  principle  that  a  city  is  entitled 
to  notice  of  a  defect  in  ii  street,  and  a  rea- 
sonable time  in  which  to  make  repairs,  be- 
fore it  can  beheld  for  damages  resulting 
from  such  defect,  applies  to  an  omission 
of  duty  of  the  character  here  shown. 
The  negligence  In  falling  to  maintain  a 
light  consisted  in  a  failure  to  discharge  a 
known  duty,  and  not  In  a  failure  to  know 
that  a  duty  was  required.  Defendant 
knew  tbat  when  the  darkness  came  tbe 
tight  was  needed.  The  neglect  of  defend- 
ant's agent  to  light  the  lamp  was  the  neg- 
lect of  defendant  Itself.  Tbe  city  was  not 
entitled  to  notice  that  its  agent  bad  neg- 
lected bis  duty.  Russell  v.  Columbia,  74 
Mo.  480. 

8.  It  Is  insisted  that  tbe  court,  by  its 
instruction,  given  on  its  own  motion, sub- 
mitted to  the  Jury  the  question  of  law  as 
to  whether  the  plaintiff  had  a  cause  of  ac- 
tion. This  Is  the  instruction  complained 
of:  "The  court,  of  Its  own  motion,  on 
plaintiff's  behalf,  instructs  the  Jury  tbat, 
although  aggravation  of  Fanny  C.  Daven- 
port's alleged  Injuries,  if  any.  by  the  negli- 
gence. It  any,  of  said  Fanny  C.  Davenport 
or  of  ber  professional  attendants,  cannot 
be  allowed  to  Increase  the  estimate  of 
plaintiff's  damages.  If  any,  yet.  If  the  jury 
find  that  at  the  time  tbe  alleged  accident 
occurred  the  plaintiff,  under  the  instruc- 
tions herein,  became  vested  with  a  cause 
of  action  against  defendant  therefor,  no 
sucb  subsequent  aggravation,  if  any,  of 
ber  said  injuries  can  take  away  plaintiff's 
cause  of  action,  or  anthoriie  a  verdict 
against  plaintiff. "  The  other  instructions 
given  by  the  court  fairly  and  fully  set  out 
the  tacts  which  it  was  necessary  should 
have  existed  in  order  to  make  a  cause  of 
action  in  favor  of  plaintiff's  wife.  Now, 
if  for  the  court  to  suy  that,  under  the  In- 
structions given,  Mrs. Davenport  "became 
rested  with  a  cause  of  action"  at  the  time 
of  ber  injury,  is  not  a  submission  to  the 
jury  of  the  legal  question  whether  she  had 
a  cause  of  action,  tbe  Jnry,  by  tlie  other 
Instructions,  are  clearly  told  what  facts 
would  constitute  a  cause  of  action;  and 
by  this  instruction  they  are  told  that,  it 
such  cause  of  action  nrrrued  in  the  first 
place,  it  WHS  not  defeated  by  any  snbse- 


qnent  negligence  of  plaintitra  wife  or  of 
her  professional  attendants. 

4.  Objection  Is  made  to  the  first  Instrae- 
tlon  given  for  plaintiff,  the  part  objected 
to  being  aa  follows:  "  If  the  Jury  find  from 
the  evidence  tbat  suld  crossing  was  not 
so  reasonably  safe  for  ordinary  travel  as 
aforesaid,  at  the  time  of  the  alleged  in- 
jury, to-wlt,  on  the  night  of  the  lOth  day 
or  November,  1885,  by  reason  of  an  upten- 
ing  between  the  stones  In  said  crossing 
erected  fur  and  used  as  stepping-stunes 
therein  ;  and  further  find  that  the  defend- 
ant had  notice  uf  sucb  defect  in  sucb  cross- 
ing, or  tbat  the  same  had  existed  for  a 
time  prior  to  the  time  of  said  alleged  in- 
jury, reasonably  sufficient  to  have  en- 
abled the  defendant  to  have  ascertained 
the  tact,  and  remedied  said  defect,  and 
further  find  that  on  the  night  of  said  day 
last  aforesaid  the  said  plalntlfTs  -wife. 
Fanny  C.  Davenport,  while  walking  over 
said  crossing,  and  while  in  the  exercise 
of  ordinary  care  and  attention,  fell  into 
said  opening,  and  was  thereby  Injared, 
and  tbat  ber  said  fall  and  Injury  was 
caused  by  said  alleged  defect  in  said  cross- 
ing, then  they  must  find  for  said  plaintiff." 
The  objection  to  this  instruction  Is  that, 
while  It  purports  to  cover  the  whole 
case,  it  is  so  framed  as  to  exclude  from 
the  consideration  of  the  Jury  the  fact  aa 
to  whether  a  street  lamp  was  maintained 
in  tbe  vicinity  of  the  accident  at  tbe  time 
of  Its  occurrence.  We  do  nut  think  the 
instruction  open  to  tbe  criticism.  The 
proximate  cause  of  tbe  injury  was  the  de- 
fective street,  and  not  the  ahseuce  of  a 
light.  Maintaining  a  ilgtat  TC  feet  away, 
as  had  been  done,  would  not  have  excused 
defendant  for  suffering  the  defect  in  tbe 
street  to  eslst.  It  a  proper  light  had  l>eeB 
there,  It  might  have  warned  Mrs.  Daven- 
port of  tbe  danger,  and  she  might  have 
avoided  it.  The  presence  or  absence  of  a 
light  only  bore  on  the  question  of  the  cars 
used  by  Mrs.  Davenport.  It  abe  used  due 
care,  and  was  still  injured,  the  defendant 
would  have  been  liable,  though  tbe  light 
had  been  hnrnlng.  Tbe  instrnctlon  re- 
quired the  Jury  to  find  that  Mrs.  Daven- 
port was  in  the  "exercias  of  ordinary  care 
and  attention"  when  injured,  before  they 
could  find  for  plaintiff.  Loewer  v.  Seda- 
lia,  77  Mo.  445.  We  think  the  whole  case 
was  very  fairly  submitted  to  tbe  Jnry  nn- 
der  the  Instructions. 

6.  Complaint  Is  made  that  tbe  verdict  Is 
so  excessive  as  to  indicate  prejndlee  and 
passion  ou  the  part  of  tbe  Jury.  Tbe  evi- 
dence shows  that  aa  a  result  of  the  injury 
the  bones  in  one  of  Mrs.  Davenport's  lega 
became  diseased,  and  ftnally,  after  two 
years  of  care  and  nursing  and  attention 
of  physicians  and  suifceons,  the  limb  was 
amputated.  Plaintiff  wcs  required  to 
pay  large  sums  for  doctor's  tees,  for  medi- 
cine, and  for  nursing,  besides  being  re- 
quired himself  to  devote  much  of  his  own 
time  to  nursing  and  caring  for  ber,  to  tbe 
neglect  of  his  private  business.  This  con- 
tinued for  three  years  from  the  time  of  the 
Injury.  We  cannot  say,  as  a  matter  of 
law,  that  the  damage  allowed  under  the 
verdict  was  excessive.  It  was  a  ques- 
tion properly  submitted  to  the  Jury. 

Judgment  afflrmad.    AUconeor. 
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Statb  tix  ml.  Attormbt  Onraiui.  t  8iif> 
ifONa  Mardwabb  Co. 

(auortiM  Cowrt  itf  IfUsawt*.  DtoMom  So.  t. 

,  itstchu,\aaa.) 

OomnTOTioiiAL  Law— CBunHATui*  TMrncoirr— 
PuKMHnirr  o»  TRmvs. 

1.  BecUon  0  of   the  aot  of  18S9  "for  tbe  noB- 
iihment  of  pools,  trust*,  and  conspiracies,  *  re- 

?[alrlng  some  dBcer  of  OTery  corporation  to  in- 
orm,  under  oath,  the  secretary  of  state  (under 
penalty  of  Ine,  imprtsoniient,  etc.)  whetbar  such 
oompany  has  Tlolatad  suld  act,  is  in  oonffict  with 
the  ooBstitati«Bal  declaration  Uiat  "no  person 
shall  be  compelled  to  testify  against  himself  In 
a  criminal  cause,"  and  it  is  therefore  void. 

9.  The  constitntienal  provision  quoted  pro- 
tects an  individual  from  being  compelled  to  fur- 
nish a  link  to  a  chain  of  evidence  by  which  bis 
oonviotion  (rf  a  criminal  offense  may  be  secured. 
8.  A  staitnte  should  not  be  declared  nncon- 
oUtntional  unless  very  dearly  so,  <ind  every  rear 
■onable  intendmeDt  should  be  made  to  sustain  it. 

OuUnlma  bu  the  Jvdgt.) 

Original  iotormatlon  in  the  natare  of  a 
qao  warranto  on  tbo  relation  of  tbe  at- 
tome?r  general  againHt  the  UimmonB 
Hardware  Company,  charging  an  onlaw- 
fnl  exercise  of  its  corporate  franchiae. 
Judgnnent  for  delendant. 

Tbe  other  facte  ttiliy  appear  In  tbe 
following  Btatement  by  Rabcijit,  J  : 

Tbe  proceeding  is  groanded  upon  tbe 
act  of  tbp  general  assembly  of  Missouri  of 
18ii9**tor  tbe  panisbment  of  pools,  trasts, 
and  conspiracies,  and  as  to  evidence  in 
encb  cases."  The  informatton  presents 
two  distinct  states  of  facts  for  tbe  action 
of  the  court,  npon  eacb  of  which,  it  Is 
claimed,  a  torieltnre  of  defendant's  fran- 
cblse  as  a  corporation  shonld  be  ad- 
judged, yis.:  (1)  It  is  charged  that  de- 
fendant has  been  and  is  a  member  uf  sev- 
eral pools,  trusts,  and  conspiracies  with 
other  corporations  and  individuals  to 
regulate  the  price  of  hardware,  and  has 
Tlulated  In  divers  ways  the  commands  of 
section  1  of  the  act.  The  partlcnlars  of 
these  alleged  unlawful  proceedings  of  de- 
fendant are  set  forth  quite  fully.  (2)  It 
ia  then  charged  that  tbe  defendant,  being 
a  corporation  organised  under  and  sub- 
ject to  the  laws  of  this  state,  its  man- 
aging oCBcers,  named  in  section  6  of  the 
act  In  question,  failed,  neglected,  and  re- 
fused to  make  answer  under  oath  to  the 
letter  of  Inquiry  of  tbe  secretary  of  state 
duly  sent  as  provided  by  tbat  section. 
This  is  the  substance  of  the  case  made  by 
the  information,  stripped  nt  all  lormatl- 
tles.  The  defendant  met  theae  cnarges  by 
an  answer  in  which  It  denied  tbe  facts 
alleged  in  tbe  first  cause  of  action.  As  to 
tbe  second  it  challenged  tbe  right  to  de> 
mand  the  answer  under  oath  In  reply  to 
tbe  secretary  of  state,  upon  various 
grounds  of  eonatltutlonal  objection, 
tvhich  wlU  be  indicated  later.  Tbere- 
np(>n  the  attorney  general  filed  a  "mo- 
tion for  Judgment  upon  tbe  return," 
(or  answer,)  which  has  been  fully  argued 
by  counsel,  and  submitted  to  the  court  for 
decision.  All  other  material  facts  appear 
In  the  opinion  of  the  court. 

The  Attorney  General,  lor  the  aelator. 
Boyle,  Adama  A  MeKelgbaa,  for  respond- 
eat. 


Babcimt,  J.,  (after  Ktating  thti  /kete.) 
This  case  Involves  tbe  constltntlonality  of 
tbat  section  or  part  of  the  act  of  1889  for 
tbe  pnnlsliBient  of  pools,  trusts,  etc., 
(Sees.  Acts  1889,  p.  07,  S  •.)  which  reqnlree 
tbe  president,  secretary,  treasurer,  or  di- 
rector of  an  Incorporated  company  to 
make  answer  under  oath  as  to  whether 
tbat  corporation  "baa  merged  all  or  any 
part  of  its  bnalneaa  or  interest  in  or  with 
any  trnar.,  combination,  or  association  of 
persona  or  atoekboldera,  as  named  in  the 
preceding  provisions "  of  that  act.  As 
now  submitted,  tbis  appeal  presents  tbat 
Issue  alone.  A  motion  for  Judgment  on 
the  pleadings,  after  anewer  filed,  mnat  be 
dealt  with  on  tbe  aaanmption  that  tbe 
facta  atated  In  tbe  anawer  are  true.  Such 
a  motion  Is  in  tbe  natnre  of  a  demurrer, 
and  ralaea  an  lasne  of  law  only.  No 
question  of  Its  regularity  in  the  present 
case  Is  made:  but  both  parties  have 
availed  themseivea  of  it  to  dlocnaa  tbe 
broad  merits  of  tbe  controveray.and  have 
now  submitted  tbe  cause,  aa  we  under  - 
stand,  for  final  action.  As  defendants 
have  denied  totally  the  first  charge  of  the 
information,  (relating  to  the  alleged  vio- 
lation of  the  first  section  uf  tbe  act,)  and 
have  thereb.v  raised  an  Issue  of  fact  upon 
which  the  burden  of  proof  rests  on  the 
plaintiff,  it  Is  manifest  that  as  to  that 
charge,  unsupported  by  any  evidence,  tbe 
rollng  must  be  for  defendant,  as  both  par- 
ties concede.  The  gist  of  their  difference 
is  found  in  a  consideration  of  the  second 
charge  or  cause  of  action. 

Tbe  section  whose  validity  Is  questioned 
Is  this:  "Sec.  6.  Any  corporation  created 
or  organised  by  or  under  the  laws  of  this 
state,  which  shall  violate  any  provls  on 
of  tbe  preceding  sections  of  this  act,  shall 
thereby  forfeit  its  corporate  right  and 
franchises,  and  Its  corporate  existence 
shall  thereupon  cease  and  determine;  and 
it  shall  he  the  duty  of  the  aecretary  of 
state,  after  the  passage  of  this  act,  to  ad- 
dress to  the  president,  secretary,  or  treas- 
urer of  each  Incorporated  company  doing 
bnalnees  in  this  state  a  letter  of  inquiry  ae 
to  whether  the  aald  corporation  baa 
merged  all  or  any  part  of  Its  business  or 
interest  In  or  with  any  trust,  comblua- 
tlon,  or  aaaoclatlon  of  peraona  or  atoek- 
holders,  as  named  in  tbe  preceding  provis- 
ions of  this  act ;  and  to  require  an  answer, 
nnder  outh,  of  the  president,  secretary, 
treasurer,  or  any  dlrectorofsaldeompany. 
A  form  of  afildavit  pres<;rlbed  by  thesecre- 
tary  of  state  shall  be  Inclosed  In  said  let- 
ter of  inquiry;  and  on  refusal  to  make 
oath  In  answer  to  said  inquiry  tbe  secre- 
tary of  state  shall  Immediately  revoke  the 
charter  of  said  company,  and  make  pub- 
lication of  such  revocation  in  four  news- 
papers of  general  circulation  In  the  four 
largest  cities  of  tbe  state."  It  Is,  more- 
over, nei-essary  to  quote  a  prior  section,— 
the  third,— the  terms  of  which  have  a  ma- 
terial bearing  upon  the  litigation,  vis.: 
"Sec.  8.  If  a  corporation,  or  a  company, 
firm,  or  association,  shall  be  found  guilty 
of  a  violation  of  this  act.  It  shall  be  pun- 
ished by  a  line  of  not  lees  than  one  per 
cent,  of  the  capital  stock  of  such  corpora- 
tion, or  amount  Invested  in  such  company, 
firm,  or  association,  and  not  to  exceed 
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twenty  percent,  of  each  capital  utock  or 
iimuoDt  Invested.  Any  president,  man- 
ager, director,  or  other  officer  or  agent  or 
receiverot  any  corporation,  company.  Arm, 
or  aR80ciatlon,or  any  member  ot  any  com- 
pany, firm,  or  aaaoclation,  or  any  individ- 
ual found  Knilty  ot  a  violation  ot  the  first 
section  of  this  act,  aball  be  punished  by  a 
fine  ot  not  less  than  five  hundred  dollars 
nor'to  exceed  five  thousand  dollam,  and. 
In  addition  thereto,  may  be  imprisoned  in 
the  county  ]ail  not  to  exceed  one  year." 
The  defendant  here  does  not  attempt  to  as* 
sert  any  exemption  from  regulation  or 
modification  ot  Its  charter  powers  witblo 
the  proper  limits  of  constitutional  author- 
ity, so  that  question  need  not  be  dis- 
cussed; butitlDSlets  that  to  demand  ot 
one  ot  its  officers  an  ansnrer  under  oath 
to  an  official  inquiry,  touching  a  matter 
which  may  form  the  subject  of  a  criminal 
accusation  against  him, is  an  infringement 
ot  bis  rights  and  ot  its  own,  as  secured  by 
the  federal  constitution  as  well  aa  by  that 
ot  our  own  state.  In  looking  into  the 
merits  ot  this  contention  we  shall  mere- 
ly consider  it  with  reference  to  the  con- 
stitution of  Missouri,  as,  in  the  view 
we  take  of  the  subject,  it  will  not  be 
necessary  to  go  further.  It  is  scarcely  es- 
sential at  this  day  to  premise  that  our 
written  constitution,  as  the  most  direct 
expression  ot  the  will  ot  the  people,  fur- 
nishes the  paramount  rules  for  their  gov- 
ernment. Any  enactment  by  their  accred- 
ited representatives  which  comes  In  con- 
flict with  it  must  be  regarded  as  in  excess 
ot  the  authority  ot  the  latter, and  hence  ot 
no  effect.  When  such  a  clash  Is  plainly  ap- 
parent, it  is  the  prurince  ot  the  courts, 
when  properly  Invoked,  to  so  declare.  In 
so  doing  they  merely  execute  a  power  In- 
trusted to  them  by  the  people,  and  which 
must,  obviously,  be  lodged  somewhere, 
to  give  the  organic  law  a  practical  vitali- 
ty. Strictly  speaking,  the  courts  do  not 
assume,  and  have  no  authority,  to  nullify 
an  act  of  the  legislative  department. 
They  are  simply  empowered  to  decide,  up- 
on proper  occasion,  whether  or  not  there 
Is  an  inconsistency  between  such  an  act 
and  the  terms  ot  the  constitution.  It  Is 
settled  law  that"  no  legislative  enactment 
should  be  declared  nncnnstltutlonal  unless 
it  appears  very  clearly  so,  and  that  every 
reasonable  intendment  should  be  made  to 
sustain  it."  State  v.  County  Court, 
(1890,)  102  Mo.  W9, 16  S.  W.  Rep.  79. 

These  propositions,  no  doubt,  seem 
trite,  but,  as  this  case  will  require  us  to 
recur  somewhat  to  elementnry  principles 
o1  constitntlunal  government,  it  has  been 
thought  well  to  first  remark  upon  the 
nature  of  our  own  duty  in  the  premises. 
The  Missouri  constitution'*  asserts  "that 
no  person  shall  be  compelled  to  testify 
against  himself  in  a  criminal  cause. "  This 
command  Is  found  in  the  same,  or  closely 
nlmllar,  language  In  the  fundamental  law 
of  every  oneof  the  Cnited  States.  To  fully 
grasp  Its  meaning,  we  must  note  Its  place 
in  the  history  of  the  law  ns  one  ot  the 
most  important  of  the  rules  of  procedure 
that  express  the  fundamental  difference 
between  the  criminal  practice  prevailing 

<  Const  art  2,  (  28. 


In  continental  Europe  and  that  of  coun- 
tries which  trace  their  laws,  as  we  do,  to 
the  English  source.  In  the  former  the  ac- 
cused Is  required  to  submit  to  a  rigid  otB- 
clal  examination  touching  the  cbaige 
against  him.  In  the  latter  socta  an  ex- 
amination is  positively  forbidden.  SBl. 
Comm.  *370,  noteSl.  The  reason  uf  this  dtl- 
terence  is  found  In  that  higher  regard  tor 
the  personal  rights  ot  the  individual  citl- 
len  which  obtains  Is  countries  following 
the  English  common  law,  and  to  which.  In 
part  at  least,  is  traceable  tbe  growth  ot 
that  independent  spirit  which  has  secured 
to  the  people  ot  those  countries  so  large  a 
share  ot  liberty,  and  placed  them  In  the 
vanguard  of  the  world's  progress.  Tbe 
constitutional  provision  before  as  la.  no 
doubt,  quite  inconvenient,  in  some  in- 
stances, as  a  barrier  to  investigation  of 
criminal  conduct,  but  its  larger  value  la 
expressing  and  enforcing  a  principle  ot  in- 
dividual right  is  thought  to  more  than 
counterbalance  such  inconvenience.  But 
what  is  its  scope?  And  in  ana  Bering  this 
question  we  must  keep  in  view  the  reason 
and  spirit  which  form  Its  background. 
Does  tbe  term  "crlminalcause"  refer  mere- 
ly to  litigated  proceedings  in  a  court  ot 
Justice?  If  it  does,  then  the  provision  in 
question  does  not  reach  tar  enough  to 
shield  the  defendant  in  its  present  posi- 
tion. Fortunately,  at  this  point  of  our 
inquiry  we  are  greatly  aided  by  recent  de- 
cisions elsewhere.  In  Oounsdman  v. 
Hitchcock,  (1892.)  12  Sup.  Ct.  Rep.  195,  tbe 
supreme  court  of  the  United  States  con- 
strued the  language  ot  tbe  federal  consti- 
tution (declaring  that  no  person  "shall  be 
compelled  In  any  criminal  cause  to  be  a 
witness  against  himself)  as  protecting 
one  subpoenaed  before  the  grand  Jnry  from 
making  disclosures  which  might  aobject 
him  to  subsequent  prosecution  for  viola- 
tion of  the  interstate  commerceact.  In  the 
course  of  the  opinion  in  that  case,  reviewing 
a  great  number  of  state  decisions  on  tbe 
same  point,  (which  wu  need  not, therefore, 
otherwiHe  cite,)  the  court  (by  Mr.  Justice 
Blatcbford)  says:  "But, as  the  manifest 
purpose  ot  the  constitutional  provisions, 
both  of  the  states  and  ot  tbe  United  States, 
is  to  prohibit  tbe  compelling  of  teMtimony 
of  a  self-crlmlnatlng  kind  from  a  party  or  a 
witness,  the  liberal  construction  which 
must  be  placed  upon  constitutional  pro- 
visions for  the  protection  ot  personal  rights 
would  seem  to  require  that  the  constitu- 
tional guaranties,  however  differently 
worded,  should  have,  as  far  as  possible, 
the  same  interpretation.  *  *  *  It  Is  a 
reasonable  construction,  we  think,  ot  tbe 
constitutional  provision  that  the  witness 
is  protected  'from  being  compelled  to  dis- 
close the  circumstances  of  his  offense,  tbe 
sources  from  which,  or  the  means  by 
which,  evidence  uf  Its  commlssinn.  or  4rf 
his  connection  with  It,  may  be  obtainM. 
or  made  ellectual  for  bis  conviction,  with- 
out using  his  answers  as  direct  admis- 
sions against  bim.'  Emery's  Case,  107 
Mass.  172,  182."  This  led,  of  course,  to 
the  conclusion  that  the  wItnesR  In  ques- 
tion could  not  be  required  to  make  the  dis- 
closure Honglit.  In  Boyd  v.  U.  S.,  116  U. 
S.  616,  6  Sup.  Ct.  Rep.  524,  the  same  result 
was  reached  by  that  court  in  an  elaborate 
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opinion  by  Mr.  Jaatice  Bradlrt,  in  which 
it  was  held  that  the  act  of  congreBB  ol 
June  22,  1874,  was  anconstitational,  In 
that  It  required  a  claimant  of  property, 
Bflxed  tor  Tloiatlon  of  the  revenne  lawa, 
to  prodace  tala  private  books  and  Invoices 
In  court,  or,  in  event  of  failure  to  do  ao, 
the  ailegationn  againat  him  respecting  the 
property  seised  should  be  "taken  aa  con- 
fessed."  That  decision  embodies  the  re- 
suits  of  much  research,  and  strongly  sup- 
ports the  applicability  of  the  constitu- 
tional protection  to  such  a  case  as  that 
at  bar.  One  of  the  moat  philosoph- 
ical text-writers  on  the  law  of  evidence 
anmmarlies  the  conclnalons  of  many  decis- 
ions on  the  subject  thus:  "It  has  been 
said  that  a  witness  cannot  l>e  compelled 
to  give  a  linlc  to  a  chain  of  evidence  by 
which  his  conviction  of  a  criminal  offense 
can  be  insured,  and  thie  poaltion  ia  abun- 
dantly soatuined  by  authority. "  1  Wbart. 
Ev.  (3d  fid.)  S  5.S6,  and  caaea  cited. 

i^t  us  tnru  the  light  of  the  principles 
which  these  authorities  furnish  upon  the 
case  before  ua.  The  third  aection  de- 
Doanres  a  penalty  (in  event  of  a  violation 
of  the  terms  of  the  act)  of  a  fine  of  not 
less  than  i  and  not  more  than  20  per 
cent,  of  the  capital  atocic  againat  the 
corporation,  and  another  penalty  of  fine 
and  imprisonment  upon  the  offlcers  re- 
quired by  aection  6  to  make  the  anawer 
under  oath.  The  corporation,  aa  well  as 
its  managers,  would  be  thus  liable  to  a 
forfeiture  of  goods,  and  the  offlcers  to 
imprisonment,  should  they  be  forced  to 
disclose  a  breach  of  law  on  the  part  of  the 
corporation.  If,  on  the  other  hand,  they 
held  their  peace,  (as  the  conatltntion  per- 
mits even  the  greatest  offender  to  do,) 
section  6  of  the  act  purports  to  sanction 
aa  a  penalty  for  so  doing  the  immediate 
revocation  of  the  corporate  charter.  It 
seems  to  us  very  clear  that  such  attempted 
leglalatlon  Is  out  of  harmony  with  the 
true  spirit  and  purpose  of  the  conatltu- 
tlonai  language  quoted.  One  ueceaaary 
effect  of  such  a  statute  would  he  to 
destroy  that  presumption  of  innocence 
which,  by  time-honored  sanction  of  the 
common  law.  Is  thrown  around  the 
bambleat  individual  charged  with  crime, 
even  where  the  sovereign  power  of  the 
state  Is  the  accuser.  It  would  place  the 
burden  of  exculpation  un  the  accused, 
without  any  previous  proof  of  guilt;  and, 
in  attempting  to  do  so,  we  think,  violates 
that  personal  Immunity  in  thia  regard 
intended  to  be  protected  by  the  conatltn- 
tion. This  appeara  to  ua  too  obvioua  for 
any  extended  dlacuaaion.  In  the  forma- 
tion of  political  organlama  called  states, 
under  written  conatitutiona  like  oura,  the 
people  sometimes  see  fit  to  expressly 
reserve  to  themselves  the  continued  en- 
joyment of  certain  rights,  which  they 
deem  too  sacred  to  be  surrendered  to  the 
control  or  regulation  of  their  governing 
representatives.  By  thoae  who  are  famil- 
iar with  the  hiatoric  atruKgles  through 
which  the  preaent  peaceful  aeknowiedg- 
ment  of  the  civil  libertlea  of  the  people  baa 
been  reached,  those  reserved  rights  are 
Justly  regarded  as  objects  of  the  moat 
tender  and  earnest  care,  and  are  accorded 
a    reasonable   construction    in    harmony 


with  the  principles  of  freedom  which  they 
seem  designed  to  embody.  They  form 
an  important  part  of  the  personal  litMrty 
which  all  our  American  systems  of  gov- 
ernment are  intended  to  secure.  Bat  in- 
dividual rights  would  lie  held  by  a  very 
frail  tenure  without  the  guaranty  for 
their  practical  assertion  which  the  Mis- 
souri constitution  affords,  inclnding  not 
merely  a  declaration  of  th«fm,  bat  the 
creation  of  adequate  machinery  In  the 
action  of  the  Jadiciary  for  their  enforce- 
ment. 

It  is  one  of  the  most  solemn  and  im- 
perative obligations  devolved  upon  the 
courts  to  aaaert,  when  needful,  the  consti- 
tutional rights  of  the  citizen,  and  we  do 
not  hesitate  to  discharge  that  duty  when 
the  occasion  requires  it.  However  desir- 
able the  enda  aimed  at  in  this  anactment 
may  seem,  the  means  devised  in  section  9 
to  reach  them  come  plainly  In  conflict 
with  the  fundamental  law.  The  latter, 
however,  is  of  supreme  authority,  whose 
mandate  It  Is  our  boonden  duty  to  en- 
force. In  view  of  the  conclusion  above 
indicated,  it  becomes  unnecessary  to  con- 
sider some  of  the  , other  questions  started 
by  connsel.  Upon  the  pleadings,  aa  they 
now  atand,  defendant  ia  entitled  to  Judg- 
ment, and  It  will  accordingly  be  entered. 
All  the  Judges  of  this  division  of  the  court 
concur. 


Hats  v.  Perkins  et  al. 

(Supreme  Court  of  MUtourl,  DMHon  Ifo.  L 
March  14,1893.) 

Shsbiff's  DasD— DsBoaxFTioH— BmmouHOT. 
Where  the  owner  of  land  platted  it  into 
lots,  and  it  was  afterwards  sold  unaer  esecation, 
and  the  sheriff's  deed  therefor  contained  UiesaaM 
description  as  former  deedf  for  the  property,  suoh 
description  was  snfflcientlj  definite  and  certain, 
thoufrh  no  attention  was  therein  paid  to  the  plat 
of  the  land  as  made  by  the  owner. 

Appeal  from  circuit  court,  Buchanan 
county;  U.  M.  Ramey,  .ludge. 

Ejectment  by  John  Hays  against  John 
Perkins  and  others.  Judgment  for  de- 
fendants.   Plaintiff  appeals.    Affirmed. 

Porter  A  Woodson,  for  appellant.  Jaa. 
W.  Boyd,  for  respondents. 

Black,  J.  This  is  ejectment  for  lots  1, 
2,  8,  4,  6,  7, 8,  9,  and  10,  in  block  2,  and 
lots  1  and  6,  in  block  1,  in  Hays'  Second 
Railroad  addition  to  the  city  of  St.  Jo- 
seph. At  the  close  of  all  the  evidence  the 
court  gave  an  Instruction  that  the  plain- 
tiff conld  not  recover,  and  thereupon  he 
took  a  nonsuit  with  leave.  Though  both 
parties  claim  title  through  Edward  C. 
Hays,  it  is  necessary  to  go  back  a  step  or 
two.  William  Noble  devised  the  80  acres 
of  land  hereafter,  mentioned,  of  which  the 
lots  in  question  are  a  part,  to  Levi  John- 
son. Johnson,  by  hia  guardian,  brought 
suit  in  partition  againat  certain  persona, 
which  suit  resulted  in  a  sale  of  the  land. 
The  sberitt,  in  aelllng  the  land,  laid  It  off 
into  lots  and  blocks, and  Edward  C.  Hays 
became  the  purchaser  of  "lot  5,  in  block  2. 
containing  2^  acres,  out  of  the  south  half 
of  northeast  quarter  of  aection  20,  in 
townahip  67,  range  85."  The  deed  to 
Haya   bears   date    the   15th    April,    1868. 
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TIm  idatntirr  alio  piit  la  «rldence  a  deed 
ItoiB  LeTiJohMon  to  Edward  C.  Ha^ 
fcr  the  aame  lot,  which  deed  sets  uat  tbta 
additional  deaerlption :  "And  more  par- 
ticularly deacribed  in  the  plat  and  map  ol 
aaid  sooth  %  of  aaid  land,  filed  by  the  aner. 
in  In  bta  leport  o(  aale  of  land  In  eaae  of 
Levi  Jobnaon  ▼.  William  Noble,  lately 
peadlog,''ete.  It  la  by  tbeae  deeds  that 
Edward  C.  Haya  acquired  title.  On  the 
M  March,  1868,  Edward  C.  Haya  alcned 
and  aeknowledfted  a  plat  whereby  be  laid 
this  2J^acre  lot  oO  Into  lota,  blocks,  and 
atreeta,  and  calle<l  the  same  "Hays*  Sec- 
ond Railroad  Addition  to  St.  Joaeph." 
The  plat  appears  from  the  record  before 
oa  to  bare  been  recorded  on  the  21at 
March,  1888,  bnt  chia  is  probably  a  mistake 
in  the  record,  and  we  aball  treat  it  as  hav- 
ing been  recorded  on  the  2l8t  March,  1868. 
It  Is  said  in  the  brief  of  the  plaintlfr  that 
Edward  0.  Hays  conveyed  the  lots  in 
salt  to  the  plaintiff  on  the  Slst  March, 
1888,  but  we  can  find  no  evidence  of  snch 
a  eogveyance  in  the  record.  It  does  ap- 
pear that  he  conveyed  the  lots  In  quentton 
to  plaintiff  by  a  deed  dated  the  9tb  No- 
vember, 1889,  which  was  hut  a  few  days 
before  this  suit  was  commenced.  The  de- 
fendants, for  title,  put  In  evidence  a  sher- 
iff's deed,  based  upon  a  Juiigment  ren- 
dered on  the  SOtb  Jane,  1884,  in  favor  of 
James  A.  Matney  against  Edward  G. 
Hays.  The  sale  was  made  on  the  18th 
March,  1869,  by  virtue  of  an  execution  is- 
sued on  that  Judgment.  The  depd  Is  dated 
the  lOtb  April,  1869,  and  it  deftcrlbes  the 
property  as  "  lot  5.  In  block  2,  in  Noble 
tract,  being  the  snbdIviHion  of  the  south 
half  of  north-east  quarter  of  section  20, 
township  57,  range  36."  This  deed  was 
recorded  on  the  80th  April,  1869.  The  de- 
fendants have  acquired  all  the  title  of 
Matney  by  varlouRHubHequent  deeds, which 
describe  the  property  In  the  same  way. 

1.  A  complaint  Ih  made  on  the  f;round 
that  the  trial  court  did  not  Rive  tall  furce 
and  effpct  to  the  plat  of  Hays'  Second 
Bailroad  addition,  because  it  was  ac- 
knowledged before  the  deputy  recorder  of 
deeds.  The  plat  waa  admitted  in  evi- 
dence when  offered  by  the  plaintiff,  and 
we  ahall  treat  It  as  in  proper  form,  and 
duly  acknowledged    and  recorded.     The 

SlalntiB  next  assallB  the  sheriff's  deed  to 
lataey,  on  the  Kronnd  that  l>e  should 
have  sold  the  property  according  to  the 
description  of  the  lots  as  given  by  the 
plat  of  Hays'  Second  Railroad  addition. 
The  plat,  as  we  have  said,  was  signed, 
acknowledged,  and  recorded  by  Edward 
C.  Hays  In  March,  1»6H.  The  sheriirs 
deed  to  Matney  Is  based  upon  a  Judgment 
against  Hays,  rendered  June  80, 1864,  and 
a  sale  made  on  the  18tb  March,  1869,  by 
virtue  of  an  execution  Issaed  on  that  lodg- 
ment. Under  the  law  as  it  stood  when 
the  Judgment  was  rendered,  the  lien  con- 
tinued for  five  years.  According  to  this 
statute,  the  Hen  of  the  Judgment  was  In 
full  force  at  the  date  of  the  sale,  for  the 
five  years  would  not  expire  until  the  30th 
June,  1869.  The  General  Statntes  of  1865 
reduced  the  period  of  the  lien  of  Jndgments 
to  three  years,  but  it  was  held  In  Rigg:s  v. 
Goodrich,  74  Mo.  108,  that  this  statute 
shortening  the  lien  of  judgments  must  be 


eonatmed  either  aa  not  applying  to  Jndg 
meat  Ilena  then  In  fall  force,  or  aa  to  snch 
Hena  the  three  years  aboold  be  counted 
from  the  date  when  those  statutes  went 
into  operation,  namely,  the  let  Aoguat. 
18W.  Applying  either  (rf  these  mlea,  the 
lodgment  In  question  was  atill  a  lien  at 
the  date  of  the  sale.  This  Jodgment  was 
therefore  a  lien  on  the  land  when  Haya 
made  and  filed  the  plat,  and  that  Hen  con- 
tinued op  to  the  date  of  the  sale.  Haya 
could  not,  by  laying  the  land  off  Into  lota 
and  streets,  affect  the  lien  of  the  Jodg- 
ment. As  against  this  Judgment,  th«  plat 
could  not  operate  as  a  dedication  of  the 
streets  to  poblle  use.  The  sale,  when 
made,  related  back  to  the  dateof  the  Jodg- 
ment, and  thus  defeated  the  dedication. 
The  Judgment  creditor  was  not  bound 
by  the  plat,  and  he  had  a  perfect  right 
to  disregard  it  as  be  did.  But  the  ques- 
tion whether  the  Judgment  was  a  contin- 
uous lien  from  Its  date  to  the  sale  la  of  no 
moment  In  this  ease.  Haya  owned  the 
2]j-acre  tract  at  the  time  the  execution 
was  levied  thereon  and  the  land  sold  to 
Matney.  If  the  plat  was  valid  and  bind- 
ing, still  the  sale  would  carry  all  the  title 
held  by  Hays.  It  would  convey  the  lots, 
though  not  the  streets.  The  argument 
offered  in  opposition  to  this  conclusion 
seems  to  be  that  the  description  In  the  sher- 
iff's deed  Is  vague  and  indefinite.  As  haa 
been  said,  this  sherifTs  deed  to  Matney 
describes  the  land  as  "lot  5,  In  block  2, 
Noble  tract,  being'  In  the  subdivision  of 
south  half  of  north-east  quarter  of  sec- 
tion 20,"  etc.  This  same  sobdi vision  of 
the  land  is  mentioned  In  the  Hays  plat, 
in  the  deed  to  Hays  from  Levi  Johnson, 
and  in  the  sheriff's  deed  to  Hays,  made  by 
virtue  (if  the  partition  sale.  "The  refer- 
ence In  this  sheriff's  deed  to  Matney  to  the 
subdivision  of  the  south  half  of  north-east 
quarter  of  section  20,  etc.,  refers  back,  and 
can  refer  to  nothing  but  the  sabdivlslon 
made  at  tne  partition  sale;  and  this  ref- 
erence makes  the  report  of  that  sale  and 
the  pidt  therewith  filed  a  part  of  the 
sheriff's  deed  In  question.  Just  as  much  so 
as  if  they  had  all  been  copied  therein.  By 
going  back  to  the  partition  proceedings, 
as  we  mustf,  the  description  is  made  defi- 
nite and  certain.  Possibly  the  fact  that 
the  sheriff  sold  this  entire  addition  in  a 
lump  would  have  been  a  good  ground  for 
setting  aside  the  sale  had  timely  proceed- 
ings been  taken  for  that  purpose,  but  the 
sale  is  not  void.  Such  a  complaint  would 
not  be  heard  even  in  a  proceeding  to  set 
aside  the  sale  at  this  late  day,  and  after 
rights  of  third  persons  have  attached; 
much  less  is  the  sale  void  for  any  snch  a 
reason.  The  sherifTa  deed  to  Matney  car- 
ried all  of  the  Bays  title,  and  the  plain* 
tiff  acquired  notblpg  by  bis  deed.  Indeed, 
this  appeal  in  without  any  merit  what- 
ever, and  the  Judgment  Is  a£9rmed. 


Hbman  v.  F1.AD  et  «/. 

(SuprerM  Court  of  Mlssoviri,  DMslon  Ifo.  t. 
March  14,  1893.) 

Majtsauus  to  MuinoiFAi.  Boiiu>— Aixowamos  <» 
Claims. 
Act  Harcb  31, 1887,  }  1,  empowers  the  board 
of  pnblio  improvements   of  a  clt7  "to  examine 
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and  •ttowtke  olaia  of  uy  porMd  •gainst  codi 
dUj,  fur  materials  ftiraialMd  and  labor  doaa  for 
anj  pamia  work,  ImproTameBt,  or  repairs  for  nicli 
eity,  i>  pursoanoe  oi  aoootract  with  sncb  aity;" 
aecUoa  5  provides  Uiat,  if  such  board  fail  or  re- 
fuse to  paiss  on  any  such  claim  within  a  reasona- 
ble time  after  the  presentation  thereof,  it  "may 
be  compelled,  by  writ  of  mon^amiis,  to  oerfemi 
suoh  doty, "  by  the  airoait  court  of  that  diatilot 
a«Id,  whsra  a  claim  was  presented  to  the  board, 
and  was  eiaulned  by  it,  and  part  of  it  allowed, 
that  the  oireail  court  had  no  power  to  review 
such  action  by  mandamua,  their  ]arisdIctiOD  be- 
ing confined  to  cases  where  the  board  refnsed  to 
act. 

Application  by  August  Heman  asalnst 
Henry  Flad  and  otbera  for  a  writ  ot  man* 
daatas.  Writ  denied,  and  relator  appeals. 
Affirmed. 

T.  J.  Rowe,  for  appellant.  W.  C.  Mar- 
mbalt,  (or  respondents. 

Brack,  J.  Ttalais  an  appeal  from  the 
Judgment  of  tbe  St.  Louis  circuit  court 
soataining  a  demnrrerto  the  alternative 
writ  ol  maadamus  Issoed  herein,  and  re- 
fnslDg  tbe  peremptory  writ  prayed  for. 
Tbe  defendants  are  the  board  of  public  im- 
provements of  the  city  of  8t.  Louis.  It 
appears  from  the  alternative  writ  that,  by 
ordinance  18.287,  approved  March  21, 1885, 
the  Brooklyn  street  sewer  district  No.  1 
was  established,  and  by  ordinance  18,288 
tbe  board  ot  public  Improvements  was 
directed  to  cause  district  sewers  to  becoa- 
structed  therein  ;  that  on  the  24th  of  April, 
1885,  relator  entered  into  a  contract  with 
thftcity  to  do  said  work;  that  tbe  work 
was  done  and  completed,  and  tbe  relator 
received  special  tax-bills  therefor,  on  or 
about  November  23, 18iS5,  in  the  manner 
provided  for  the  payment  of  such  work  by 
section  2  of  said  ordinance  13,238,  and  in 
accordance  with  section  24  of  article  6  of 
the  charter  of  the  city  of  St.  Lonis,  which 
partlrnlarly  prescribe  that,  after  the  taz- 
blHs  for  such  work  have  been  madeont  by 
the  president  ot  the  board  ol  pablic  Im- 
provements, and  by  him  registered  in  his 
offir.e  In  full,  they  shall  be  certified  and  de- 
livered to  the  comptroller,  and  his  receipt 
taken  therefor,  and  by  him  reKlstered  and 
counterslnmed,  and  delivered  to  the  party 
in  whose  favor  they  are  issued, "and  his  re- 
ceipt taken  In  full  for  all  claims  against 
the  city  on  account  of  said  work."  Relat- 
or failed  to  collect  such  tax-bills  nnder  a 
decision  of  the  St.  Louis  court  ot  appeals, 
ou  tbe  ground  tliat  they  were  invalid  be- 
cause the  district  sewers  connected  with  a 
private  sewer,  and  not  with  a  public  sew- 
er. 26  Mo.  App.  500.  Thereafter,  on  the 
Sist  ot  March,  1S87,  the  legislatnm  passed 
an  act  to  authorise  the  board  of  pnbllc 
Improvements  of  any  dty  In  this  state  to 
audit  and  allow  claims  against  snch  city 
fur  work  done  and  materials  furnished  on 
any  street  or  highway  under  a  contract 
with  such  city,  and  directing  said  board 
not  to  he  inllnenced  or  guverned  by  any 
techniciil  errorcommitted  hy  tbelaw-mak- 
ing  power,  agent,  or  officer  of  such  city, 
but  to  allow  and  certify  snch  claims  as 
such  bonrd  determined  were  ]nst  and  equi- 
table. This  act  will  be  found  on  pages  32, 
83,  Sens.  Acts  1887,  and  an  actamendatory 
thereof  on  page  29,  8ess.  Acts  1889.  There- 
alter,  about  the  6tb  of  March,  1888,  relator 


praaented  a  petition  to  tbe  boaHl  of  tmb- 
He  Improvementa,  asking  sneta  board  to 
audit  and  allow  aicalost  the  city  a  claim 
for  98,326.60,  tbe  amoont  of  aaeb  tax-bills 
adjudged  Invalid  by  the  court  of  appeale. 
Tbe  bf>ard  of  public  improremeots  consid- 
ersd  sucb  claim,  and  allowed  f1.M2.S6 
thereof,  and  refoaed  to  allow  $1,721.75,  the 
amonnt  of  three  tax-bills  issued  against 
Frederick  Hrman,  on  the  ground  that  tbe 
board  believed  that  the  relator,  August 
Hemaa,  was  interested  in  tbe  property 
against  which  such  special  tax-bills  were 
issned,  and  which  property  had  received 
the  full  t>eneflt  ot  the  work  done.  There- 
upon relator  instituted  this  proceeding  by 
mandamaa.  Detendants  intwposed  a  de- 
murrer to  tbe  alternative  writ  of  man- 
damae,  alleging  tbe  following  grouada: 
Ftnt,  the  plalntitt  Is  not,  nndertbe  allega- 
tions contained  In  said  writ,  entitled  to 
relief  by  maodamua,  nor  to  any  relief  in 
the  premises;  neeond,  the  alternative  writ 
does  not  state  facts  sutlicienttoconstitate 
a  cause  ot  action;  third,  tbe  acta  oftlte 
legislature  approved  March  SI,  1887,  and 
May  11, 1889,  referred  to  in  said  writ,  are 
each  and  both  of  them  invalid  and  uncon- 
stitutional. 

Tbe  provisions  of  the  law  ot  1887,  upon 
which  tbe  plaintiff  bases  bis  claim  for  tbe 
relief  sought,  are  as  follows:  "Section  1. 
It  shall  be  lawful  for  the  board  of  public 
improvements  ot  any  city  In  this  state, 
where  such  board  exists,  to  examine  and 
allow  the  claim  of  any  peixon  against 
such  city,  formaterialafurnlRliedandlabor 
done  for  any  pnbllc  work.  Improvement, 
or  repairs  for  sucb  city.  In  pursuance  of  a 
contract  with  sucb  city.  Hee.  2.  In  pass- 
ing upon  such  claim  the  hoard  of  public 
improvements  shall  not  be  InQuenced  or 
governed  by  any  technical  error  commit- 
ted by  the  law-making  power,  agent,  or 
officer  of  such  city,  but  shall  carefally  ex- 
amine tbe  character  ot  such  claim;  and 
If  they  And  that  it  is  based  on  a  contract 
with  such  city,  and  that  the  work  done 
and  materials  furnished  were  in  accord- 
ance with  such  contract,  and  that  the 
same  was  accepted  by  snch  city,  and  that 
the  claim  was  )nst  and  equitable,  they 
shall  report  these  facts  to  the  mayor  and 
comptroller  of  snch  city,  accompanied 
with  a  statement  showing  the  amount 
found  to  be  due  by  the  city  in  such  claim, 
which  shall  not  exceed  tbe  face  value  of 
the  tax-bill.  Sec.  3.  It  shall  be  lawful  and 
shall  be  the  duty  of  the  mayor  of  such 
city,  upon  receiving  tbe  report  of  tbe 
board  of  public  Improvements  on  any 
claim  submitted  to  them  under  the  pro- 
visions ot  this  act,  to  send  a  communica- 
tion to  each  bouse  of  its  wnnictpal  as- 
sembly (if  there  be  more  than  one)  tnlly 
setting  forth  the  character  of  the  claim, 
and  shall  at  the  same  time  transmit  a 
copy  of  the  report  ot  the  board  of  pnbllc 
Improvements  on  snch  claim.  Sec.  4.  It 
shall  be  lawful  and  It  shall  be  the  dnty  of 
the  municipal  assembly,  and  other  proper 
officers  of  such  city,  to  pass  an  ordinance 
appropriating  an  amount  equal  to  that 
found  due  on  such  claim  by  the  board  of 
pnbllc  Improvements  In  favor  of  the  persons 
holding  such  claim,  and  tbe  acceptance  by 
such  persons  of  the  sum  so  appropriated 
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sball  be  In  fall  tor  tncb  claim,  and  the  city 
•released  therefrom  forever.  Sec.  6.  Any 
officer,  board,  or  mnniclpal  aaaembly  of 
any  city  in  tbls  state,  refnBini;  or  taillnK 
to  pass  oo  any  claim  presented  under  tbis 
act,  or  relnaing  or  falling  to  pass  on  sucb 
claims  In  tbe  manner  provided  by  this  act, 
and  within  a  reasonable  time  after  sneb 
claim  Is  presented,  may  be  compelled,  by 
writ  of  inundawaa,  to  perform  snch  duty, 
and  the  clrcnit  court  of  tbe  Judicial  dis- 
trict where  each  city  is  located  shall  bear 
and  determine  the  same  according  to  the 
equities  of  tbe  case. " 

Tbe  evident  purpose  of  tbis  act  was  to 
confer  power  upon  a  city  to  appropriate 
money  in  payment  for  work  and  labor 
dune  and  materials  fnrniHbed,  under  a 
contract  with  the  city,  when,  in  equity 
and  good  cnnsoience,  the  city  ooght  to 
pay  for  such  work,  labor,  and  materials, 
althongb  no  recoveiy  conid  be  bad  on  the 
contract,  or  on  a  tax-bill  issued  In  porso- 
ance  thereof.  At  the  time  of  Its  adoption, 
there  was  no  principle  of  tbe  law  better 
settled  in  this  state  than  that  mandamm 
would  not  lie  to  control  tbe  discretion  of 
a  tribunal  acting  In  a  Judicial  capacity,  or 
direct  a  particular  Judgment  to  be  ren- 
dered by  such  tribunal,  and  that  such 
writ  could  not  be  made  to  perform  the 
office  of  an  appeal  or  writ  of  error.  State 
y.  Allen,  92  Mo.  30,  4  S.  W.  Rep.  414;  State 
V.  Megown,  89  Mo.  166, 1  S.  W.  Rep.  208; 
State  V.  Engleman,  86  Mo.  S61 ;  State  v. 
Gregory,  88  Mo.  123;  Strahan  v.  County 
Court,  65  Mo.  644;  State  v.  Wilson,  49  Mo. 
146;  Trainer  v.  Porter,  46  Mo.  836. 

Tbe  statute  under  consideration  must 
be  construed  in  tbe  light  of  tbis  well-set- 
tled principle:  To  effectuate  tbe  pur- 
pose of  the  act,  the  board  of  public  Im- 
provements Is  Invested  with  power  to 
examine  and  allowclaims  of  the  character 
mentioned,  and.  In  paasiag  upon  sucb 
claim,  it  la  made  their  duty  not  to  be  gov- 
erned or  Influenced  by  "any  technical  er- 
ror committed  by  the  law-making  power, 
agent,  or  officer  of  such  city ;  but  if,  upon 
investigation,  they  sbali  And  that  tbe 
claim  is  based  upon  a  contract  witb  tbe 
cit.v,  that  the  work  and  materials  were 
furnished  and  accepted  by  tbe  city  In  ac- 
L-ordance  with  such  contract,  and  that 
tbe  claim  is  Just  and  equitable,  they  shall 
report, '  etc.  In  order  to  secure  the  per- 
formance by  tbe  board  of  these  duties  of 
an  eminently  Judicial  character,  power  is 
vested  in  the  clrcnit  court.  In  case  of  Its 
refusal  or  neglect  to  discharge  these  duties, 
to  compel  their  performance  by  maDda- 
waa;  that  is,  to  compel  the  board  to  pro- 
ceed with  the  examination,  and  to  make 
report "  according  to  the  equities  o(  tbe 
case,"  disregarding  tbe  technical  errors 
apecifled.  But  it  was  certainly  not  tbe  In- 
tention of  the  legislature  that  the  circuit 
court  should,  in  this  proceeding  by  man- 
damua,  exercise  appellate  power  to  re- 
view tbe  findings  ol  the  board,  and  com- 
pel such  Judgment  as  to  it  might  seem  Just 
and  right.  To  so  construe  the  statute 
would  be  an  utter  perversion  ot  the  char- 
acter of  tbe  process  by  mandaataa,  per- 
mitting It  to  usurp  tbe  functions  of  an  ap- 
peal or  a  writ  ol  error,  and  such  a  use  of 
it  could  not  have  been  within  the  meaning 


of  the  legislature.  In  the  case  In  hand  it 
appears  upon  the  face  of  tbe  petition  that 
the  plaintiff's  claim  was  examined  and 
passed  upon  by  the  board  of  public  im- 
provements In  tbe  manner  provided  by 
law ;  that  they  allowed  a  part  of  it,  and 
disallowed  a  part  of  it,  reporting  tbe 
amount  found  to  be  due  by  tbe  city. 
They  allowed  a  part  of  It  becaaae  they 
found  It  was  a  claim  such  as  was  contem- 
plated by  tbe  statute,  and  that  tbe  part 
allowed  was  "Just  and  eqnitahle;"  they 
disallowed  the  remainder  because,  in  tbtir 
Judgment,  it  was  not  "Just  and  equita- 
ble. "  The  circuit  court  has  no  power  by 
maiKfamaA  to  review  either  finding.  The 
finding  In  both  Instances  whs  a  Judicial  de- 
termination of  a  matter  within  the  Judi- 
cial discretion  of  the  board,  which  conld 
not  be  constrained  by  tbe  circalt  coart. 
Tbe  circuit  court,  in  case  tbe  board  bad 
reused  to  act,  could  have  compelled  them 
to  act.  It  could  have  required  tbem  to 
proceed  and  render  Judgment  according 
"to  the  equities  of  the  case,"  but  it  conld 
not  determine  for  them  the  equities  ot  tbe 
case,  and  require  tbem  to  so  adjudge.  The 
peremptory  writ  was  properly  denied, 
and,  the  case  being  disposed  of  on  this 
ground,  it  becomes  unnecessary  to  dlsenss 
tbe  constitutionality  of  the  statute  In 
question,  npon  which  we  do  not  pass. 

The  Judgment  of  the  circuit  court  ia  af- 
firmed.   All  concnr. 


COUBS  V.  OOLDSWORTBT  0t  tJ. 

(Suvrtme  Court  qf  Mtasouji,  DMaion  No.  t. 

March  14,  \m.) 

LlMITATIOm  — FOBBCI/MUBS  OF  MOBTOAOB  —  POS- 
8B88ION  BT  MOBTOAOSB'S  ASBHT — FRAUD. 

In  an  action  to  foreclose  a  mortgage,  the 
evidence  showed  that  plaintitTB  Intestate,  who 
lived  in  Hassachnsetts,  wa«  the  owner.  In  1809, 
ot  certain  land  in  Hissonri;  that  he  appointed 
defendant  his  agent  to  look  after  the  land,  and 
gave  him  a  power  of  attorney  to  sell  It;  that  de- 
fendant sold  the  land  to  T.,  who  on  July  15, 
1870,  executed  a  mortgage  on  tbe  land  to  aacare 
deferred  payments,  and  on  July  25, 187Q,  conveyed 
the  land  to  defendant  subjeot  to  the  mortgage; 
that  interest  was  paid  to  deceased  for  bat  one 

Sear;  that  the  mortgage  was  never  retnmed  to 
eoeased  after  It  was  leoorded;  that  defendant 
always  held  himself  'out  to  deceased  as  being 
true  to  the  confidential  relation  as  his  agent,  and 
never  claimed  any  Interest  in  the  land;  and  that 
deceased  never  canceled  defendant's  power  of  at- 
torney or  learned  of  his  unfaithf nlness.  field, 
that  Ukough  the  notes,  to  secure  which  the  mort- 
gage was  given,  had  lieen  barred  by  the  statote 
of  llmltauons,  the  right  of  acUon  on  the  mort- 
gage was  not  barred,  as  the  possession  of  the 
land  by  defendant  was  not  advetse,  as  agalost 
deceased. 

Appeal  from  clrcnit  court,  De  Kalb 
county ;  O.  M.  Spkncsr,  Judge. 

Action  by  A.  W.  Combs,  as  admlnia- 
trator  of  John  Duff,  deceased,  agalnat 
John  E.  Goldswortby  and  others,  to  fora- 
close  a  mortgage.  Judgment  for  defend- 
ant Ooldswortby.  PlaintitI  appeala.  Re- 
versed. 

Jonea  A  Jones,  for  appelant.  &  B. 
Con,  for  respondents. 

Brace,  J.  This  Is  an  action  to  foreclose 
a  mortgage  on  certain  tracts  of  land  in 
De  Kalb  county,  described  as  containing 
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ssan  acred,  dnlj  azeeated  and  acknowl- 
edged  by  tbe  aetendant  W.  H.  Taylor, 
bearing  date  July  15,1870,  and  filed  (or 
record  In  said  coanty  on  tbe  25tb  of  July, 
1870,  to  secure  tbe  payment  o{  two  proni> 
iasory  notes,  al8u  executed  by  tbe  said 
Taylor,  dated  Jane  IH,  1870,  eacb  lor  tbe 
sam  or  $1 ,000,  both  payable  to  tbe  said 
Jobn  Duff,— one,  one  year,  and  tbe  otber, 
two  years,  after  date,— and  both  bearing 
interest  from  date  at  tbe  rate  of  10  per 
cent,  per  annum.  It  is  alleged  In  tbe  peti- 
tion that  the  defendant  Goldsworthy 
claims  some  Interest  In  the  lands  under  a 
quitclaim  deed  therefor  from  said  Taylor, 
dated  July  26, 1870,  and  recorded  In  said 
county  on  the  15th  of  June,  1871;  and  that 
defendant  Mathew  L.  Wrigsley  is  in  pos- 
session of  tbe  premises  under  sold  Qolds- 
worthy;  and  that  said  notes  were  given 
in  part  payment  of  the  parchase  money 
for  said  land,  and  with  Interest  thereon, 
«xcept  one  year's  Interest  on  each  of  said 
antes  remains  unpaid;  and  prays  that 
the  land,  or  so  much  thereof  as  may  be 
necessary  to  pay  oft  and  discharge  the 
remainder  of  said  notes  and  interest,  be 
«old,  and  tbe  proceeds  applied  to  the 
payment  thereof.  Tbe  suit  was  instituted 
August  15,  18i$7.  Tbe  defendant  Golds- 
worthy  alone  answered  the  petition.  His 
plea  was  payment  and  the  statute  of 
iioiitations,  apon  wblrb  issne  was  Joined 
by  reply.  The  case  was  submitted  to  tbe 
court  on  tbe  evidence  without  any 
declarations  of  law,  the  issuefound  fortbe 
defendant,  and  from  the  Judgment  In  his 
lavor  plaintiff  appeals.  It  appears  from 
tbe  evidence  that,  in  the  year  18«9,  the 
«ald  Jobn  Duff,  who  was  a  resident  of 
Boston,  Mass.,  was  tbe  owner  of  25,0u0 
or  80,000  acres  of  land  In  Missouri,  In- 
cluding tbls  land  in  De  Kalb  county ;  that 
Goldswortby  was  a  lawyer  located  and 
doing  business  at  Cameron,  Mo.;  that  on 
tbe  4th  of  November,  1889,  he  wrote  a 
letter  to  Duff,  Informing  him  that  his 
lands  in  De  Kalb  county  were  depreciat- 
ing in  value,  because  of  neglect;  that  the 
timber  was  being  cut  off  and  hauled  to 
town,  and  sold  by  trespassers;  that  tax- 
titles  were  being  acquired  and  conveyed 
to  some  portion  of  It;  and  intimating 
that  he  was  In  danger  of  losing  tbe  title 
to  some  of  bis  lands,  unless  his  Interests 
were  protected,  and  Buggestlng  that  If  he 
< Goldswortby)  had  authority  from  bim 
be  would  atup  tbetie  Inroads  being  made 
upon  Duff's  Interests  by  a  set  of  irresponsi- 
tjle  rascals;  and  adds,  "Should  you  desire 
to  sell  this  land,  or  any  portion  of  it,  I 
would  act  as  agent  with  your  approval." 
By  bis  letter  of  date  9tb  of  November,  1869, 
Duff  accepted  Ooldsworthy's  proposition, 
appointed  him  bis  agent,  and  he  Immedl- 
■ately  touk  charge  of  tbe  lands  as  such ; 
advised  Duff  that  his  lands  were  worth 
from  910  to  915  per  acre;  took  measures 
to  relieve  tbe  lands  of  tax  Hens,  and  to 
keep  off  trespassers.  On  the  25th  of 
March,  1870,  Goldswortby  wrote  Duff  that 
he  tbougbt  the  land  could  be  sold  tor 
■$4,000  or  $5,000.  On  the  80th  of  March, 
Duff  replied  that  he  desired  to  sell,  and 
requested  Goldsworthy  to  get  the  beet 
offer  and  terras  he  could.  On  tbe  lltfa  of 
April,  Goldsworthy  wrote  Duff  that  he 


was  offered  $4,000  for  tbe  land,  one-baif 
down,  balance  in  two  years,  with  10  per 
cent,  interest.  On  the  17th  of  May  be 
called  Duff's  attention  again  to  the  offer 
by  another  letter  of  that  date,  stating 
that  Perrine  was  the  name  of  the  man 
that  made  the  offer.  On  the  4th  of  June, 
by  bis  letter  of  that  date.  Duff  instructed 
Goldswortby  to  sell  for  $4,000  cash.  If  not 
all  cash,  on  such  terms  as  Goldswortby 
thought  advisable.  On  the  18tb  of  June, 
Goldsworthy  wrote  Duff  that  be  bad  sold 
to  Perrine  tor  $4,000,  one-half  cash,  bal- 
ance In  one  and  two  years,  at  10  per  cent. 
Interest:  and  inclosed  deed  for  Duff  to 
execute  and  acknowledge,  which  he  did, 
and  returned  same  to  Goldsworthy.  On 
tbe  7tb  of  July  the  latter  wrote  Duff  that 
Perrlne's  wife  would  not  sign  tbe  mort- 
gage to  secure  tbe  payment  of  the  balance 
ol  tbe  purchase  money,  and  that  Perrine 
bad  sold  to  W.  H.  Taylor,  who  desired  a 
deed  from  Duff  direct,  which  be  inclosed 
for  execution,  together  witb  Taylor's  two 
notes,  each  for  $1,000,  payable  to  Duff's 
order,  (these  are  the  notes  secured  by  tbe 
mortgage  sued,  one  dated  June  18, 1870;) 
that  he  had  the  first  deed  still  In  his  pos- 
session, and  would  return  it  as  soon  aa 
the  second  deed  was  received,  and  that 
Perrine  would  be  at  all  expense.  On  tbe 
15th  of  July,  Taylor  executed  and  ac- 
knowledged the  mortgage.  On  the  21at 
of  July,  Goldsworthy  wrote  another  letter 
to  Duff,  advising  him  that  tbe  deed  to 
Taylor  had  not  yet  come  to  band,  and 
reciting  tbe  contents  of  bis  former  letter. 
This  deed  must  have  come  to  bis  band  on 
or  before  the  2Sth  ot  July,  for  on  that  day 
he  Bled  tbe  mortgage  sued  on,  executed 
by  Taylor  to  Duff,  (or  record,  and  on  tbe 
same  day  took  the  quitclaim  deed  from 
Taylor  to  himself,  under  which  he  now 
claims  the  land.  On  the  8d  of  June.  1871, 
Goldsworthy  writes  to  Duff,  advising  him 
that  he  had  not  yet  settled  all  the  tax- 
titles,  and  of  tbe  amount  be  bad  expended 
for  redemptions,  and  saying  that  Mr. 
Taylor  is  a  hard-working  man,  and  is  im- 
proving the  premises,  and  desires  an  ex- 
tension of  a  year  on  the  balance  of  pur 
chase  money.  On  tbe  15tb  of  June.  1871, 
he  flies  his  quitclaim  deed  from  Taylor  for 
record;  and  on  tbe  80tb  of  the  same 
month  writes  Duff  as  follows:  "Cameron, 
Mo.,  June  80th,  1871.  Jobn  Duff,  Esq., 
Boston,  Mass. — Dear  Idlr:  Herewith  I 
send  you  draft  for  $1200,  the  Interest  for 
one  year  upon  W.  H.  Taylor's  notes.  Mr. 
Taylor  says  it  is  impossible  for  him  to 
pay  tbe  first  note  this  year.  He  says,.fur. 
tber,  that  he  has  made  every  effort  to 
borrow  the  money,  and  has  not  succeed- 
ed. He  will  be  able  to  promptly  pay 
them  both  when  the  second  matures,  for 
then  money  owing  to  him  will  be  due. 
Please  receipt.  BespectfuUy,  J.  E.  Golds- 
WORTHY. "  On  tbe  20tb  of  April,  187*2. 
Goldswortby  wrote  tbe  following  letter 
to  Mr.  DuK:  "Cameron,  Mo..  April  20th, 
1872.  John  Duff,  Esq.,  Boston,  Mass.— - 
Dear  Sir:  Tbe  William  H.  Taylor  mort- 
gage, given  to  secure  tbe  deferred  pay- 
ments upon  tbe  tract  of  land  I  aold  for 
yon  In  De  Kalb  county,  was  due  last 
June;' but  you  granted  an  extension  of 
one  year,  upon  payment  ot  tbe  Interest. 
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Wflliam  H.  Taylor  boM  tbe  land  to  a 
Henry  Jordan,  to  wbooi  I  loaned  9l,S0li, 
and  took  a  second  mortgage.  Jordan 
(aat  fall  tilled  80  aerea  of  said  tract  with 
wlieat,  wblch  was  winter-killed,  and  he 
is  now  planting  com  in  bis  wheat  iMd. 
This  tallnre  of  tbe  wheat  crop  compels 
bim  to  ask  for  an  extension  of  6  montbe, 
—or  one  year.  If  yon  will  srant  It,  woald 
be  preferred.  He  aajs  be  will  pay  the  in- 
terest when  doe.  I  feel  an  interest  in  this 
matter,  from  tbe  fact  that.  If  yon  insist 
upon  payment  of  the  debt  in  Jnne,  I  shall 
have  to  raise  tbe  amoant  to  make  myself 
secure,  or.  In  other  words,  I  shall  have  to 
boy  yonr  claim.  1  feel  very  certain  Jordan 
will  not  be  able  to  meet  it  in  June.  To 
have  to  raise  this  amount  of  money  at 
that  time  would  embarrass  me  very 
roach,  as  I  design  to  spend  tbe  snmmor  In 
tbe  east,  attend  tbe  Jubilee,  and  perhaps 
get  married.  If  yon  can  grant  his  re- 
quest, I  shall  feel  it  a  favor  as  much  as 
himself.  If  yon  cannot  grant  longer  time, 
please  advise  me  early.  I  am,  very  re- 
spectfully, J.  E.  QOLDSWOBTBY.  " 

It  appears  from  tbe  evidence  that  Tay- 
lor was  an  express  agent  living  In  Camer- 
on; that  he  never  occupied  or  Improved 
the  premises,  or  had  anything  to  do  with 
this  transaction  except  as  a  puppet  moved 
by  Oolds  worthy;  that  bis  notes  have  never 
been  paid;  that  Goldsworthy  never  re- 
turned the  mortgage  to  Mr.  Duff  after  it 
was  recorded,  and  that  his  story  In  his 
letter  to  Duff  about  tbe  sale  from  Taylor 
to  Jordan,  Jordan's  cultivation  of  the  80 
acres  In  wheat,  tbe  loan  of  91,600  to  him 
by  Goldsworthy  upon  mortgage,  was 
manutactured  out  of  whole  cloth,  for  bis 
own  ulterior  purposes;  that  In  May,  1K71 
or  1872,  Goldsworthy  put  the  defendant 
M.  L.  Wrigsley  on  tbe  Innd,  who  put  up  a 
small  house,  and  lived  on  It  until  1874  or 
1875,  when  be  moved  hlmselt  and  his  house 
off  It,  and  no  one  has  lived  on  It  since. 
He  fenced  and  broke  about  80  acres  for 
Goldsworthy,  (or  wblcb  he  (Goldsworthy) 
paid  him.  In  1878  Goldsworthy  removed 
from  Cameron  to  Central  Falls,  R.  I., 
where  he  has  since  resided.  In  1876  one 
Knoop  took  charge  of  the  land  for  Golds- 
worthy,  and  continued  in  charge  until  1883, 
when  be  turned  It  over  to  Wrigsley  again, 
who  has  Binro  been  in  charge  for  Golds- 
worthy.  In  tbe  mean  time  additional 
fencing  was  made,  and  the  land  rented  to 
various  persons,  the  rents  applied  in  pay- 
ment tberelor,  and  for  taxes,  and  tbe  re- 
mainder, if  any,  remitted  to  Goldsworthy. 
In  1880  Dnff  died  without  having  ever  re- 
voked the  original  power  of  attorney 
given  to  Golds (vorthy;  and  In  July,  1887, 
the  plaintiff  was  duly  appointed  and  qual- 
ified as  his  administrator  by  the  probate 
court  of  Shelby  county.  Mo.,  and  brought 
this  suit. 

Counsel  for  defendant,  in  an  able  brief, 
undertake  to  maintain  tbe  proposition 
that,  the  notes  given  to  secure  tbe  mort- 
gage being  barred  by  the  statu  tft  of  limit- 
ations, tbe  right  of  action  to  foreclose  tbe 
mortgage  is  also  barred.  This  question 
has  been  so  recently  and  so  frequently 
considered  by  this  court  that  we  deem  it 
unnecessary  to  review  the  argument,  be- 
ing entirely  satisfied  with  tbe  conclusion 


reached  upon  this  nbleet  hi  p^Bvions 
eases,— that,  in  order  to  bar  such  an  ac- 
tion, there  must  be  adverse  posseMlon  uf 
tbe  mortgaged  proi>erty  for  tbe  requisite 
period  to  create  the  bar.  City  of  St. 
Louis  V.  Priest,  108  Mo.  4163, 16  S.  W.  Rep. 
988;  Benton  Co.  v.  Gsarllnsky,  101  Mo.  278, 
14  8.  W.  Rep.  114;  Gardner  v.  Terry,  90 
Mo.  628, 12  B.  W.  Rep.  888;  Booker  t.  Arra- 
■trong,  93  Mo.  60,  4  8.  W.  Rep.  727.  And. 
as  the  possession  of  tbe  mortgagor  is  con- 
sistent with  the  rigbt  and  title  of  tbe 
mortgage,  to  render  such  possession  ad- 
verse to  tbe  mortgagee  It  must  appear  that 
tbe  mortgagor  has,  by  his  acts  or  decla- 
rations, repudiated  the  mortgage,  and  de- 
nied the  right  and  title  claimed  under  It. 
Mere  possession  under  claim  of  title  is  not 
necessarily  adverse  to  the  mortgagee. 
He  must  be  advised  by  some  act  or  decla- 
ration that  possession  to  being  held 
against  bis  superior  right,  or,  at  least, 
something  must  be  said  or  done  tbat 
would  put  a  reasonably  prudent  man  on 
Inquiry  as  to  whether  such  holding  was 
hostile  to  bis  right.  Benton  Co.  v.  Ctar- 
liusky,  supra;  Lewis  v.  Scbwenn,93  Mo. 
28,  2  8.  W.  Rep.  891 ;  1  Jones,  Mortg.  $ 
672.  Tbe  rule  is,  of  course,  the  same  us  to 
the  grantee  of  the  mortgagor  with  notice 
of  the  mortgage.  There  is  not  to  be 
found,  in  the  evidence  In  this  case,  from 
the  time  that  DuB  first  appointed  Golds- 
worthy  his  agent  to  protect  and  manage 
bis  Interests  in  this  land  up  to  the  time  be 
filed  his  answer  in  this  case,  a  single  asser- 
tion of  any  right  or  claim  of  interest  in 
the  land,  brought  to  the  knowledge  of 
Dnff,  which  he  did  nut  claim  to  hold  in 
subordination  to  this  mortgage  which  be 
himself  held,  and  continued  to  hold,  as 
such  agent,  up  to  tbe  time  this  suit  was 
brought.  So  far  as  the  evidence  shows, 
he  always  held  blmself  out  to  Duff  as  be- 
ing true  to  tbe  confidential  relation  which 
he  sustaltied  to  him  as  his  agent,  and 
which  forbade  that  be  should  acquire  any 
interest  in  this  land  antagonistic  to  tbe 
master  whom  he  professed  to  be  serving. 
Tbat  he  was  playing  false  to  his  principal, 
and  had  the  sinister  ulterior  purpose,  con- 
cealed from  bis  principal,  of  obtaining  his 
estate  in  the  end  by  a  fraudulent  posses- 
sion. In  DO  way  changes  the  actual  rela- 
tion he  sustained  to  bis  principal,  or  tbe 
character  of  the  possession  he  bad,  and 
which  it  was  his  duty  to  maintain,  in  tbe 
first  place,  for  tbe  benefit  of  his  principal. 
Oecnpying  the  dual  relation  to  this  land 
of  grantee  of  Taylor,  snbject  to  tbe  mort- 
gage, and  agent  of  Duff,  the  mortgagee, 
he  could  not  originate  In  himself  a  posses- 
sion adverse  to  his  principal,  the  mort- 
gagee, without  first  surrendering  the  trust 
reposed  in  him,  canceling  tbe  relation  of 
principal  and  agent  existing  between 
them,  and  asserting  a  title  antagonistic 
to  the  Interest  of  his  former  principal  un- 
der his  mortgage.  The  history  of  this 
transaction,  as  laid  bare  in  the  letters  of 
the  defendant  himself,  and  the  nncontra- 
dicted  evidence  in  the  case,  while  it  does 
make  out  a  clear  case  of  false  dealing  by 
this  agent  with  bis  principal,  does  not 
make  out  a  case  of  adverse  possessiim 
against  that  principal;  and  his  adminis- 
trator is  not  barred  from  having  bis  raort- 
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gage  lorecIcMed,  as  against  the  title  of 
this  taitblesB  agent.  Tbe  Judgment  of  tbe 
circnit  coort  to  therefore  reversed,  and  the 
cause  remanded  to  that  court,  where  an 
appropriate  decree  of  foreclosure  will  be 
entered.    All  concur. 


Glotsr  v.  Hollidat. 

(9ut>rem«  Court  of  Mtesourt,  ZNvMon  176. 1. 
March  14,1898.) 

ACOOUHTINQ  BT  EiXECCTOBS— RkVIEW  OK  APPBAL. 

The  exeoator  of  an  estate  olaimed  credit 
for  commiiisioiiB  on  the  value  of  certaia  stock  at 
the  rate  of  1888  per  share.  From  eridenoe  of  the 
value  of  tbe  stock  before  and  after  it  was  turned 
over  by  the  executor  to  the  distribntees  oader 
the  will,  the  probate  court  and  the  cironlt  court 
determined  that  $800  per  share  was  a  fair  esti- 
mate of  the  value  of  the  property  to  the  estate 
at  tbe  time  it  wasiurued  over  by  the  ezeontor. 
Held,  that  their  Judgment  should  not  be  dis- 
turbed on  appeal. 

Appeal  rrom  St.  Louis  circuit  court;  D. 
D.  FiSHKB,  Judge. 

Proceeding  for  the  settlement  of  tbe  ac- 
count ol  John  M.  Glover,  as  executor  of 
Harriet  P.  Cbarpiot,  deceased.  S.  N.  Hoi- 
liday,  as  curator  of  two  minor  distribu- 
tees, excepted  to  a  credit  claimed  by  tbe 
executor,  and  from  a  decree  modifying 
Hucb  credit  appealed.  The  decree  was  af- 
firmed, and  the  executor  appeals.  Af- 
firmed. 

John  M.  Glover,  for  appellant.  Boyle, 
AdawB  A  idcKeighan  and  S.  N.  HolUdny, 
for  respondent. 

Bbacb,  J.  Tbe  appellant  was  executor 
of  Harriet  P.  Cbarpiot,  deceased.  Among 
other  assets  of  said  deceased,  tbere  came 
to  bis  hands,  as  such  executor, l.Ull  shares 
of  tbe  capital  stock  of  tbe  Kansas  City 
Gas- Light  &  Coke  Company,  of  tbe  face 
value  of  flOO  per  share.  Un  the  13th  of 
^arch,  1886,  In  pareaance  of  an  order  ol 
the  probate  court,  tbe  executor  turned 
over  to  the  respondent,  as  curator  of 
Thomas  H.  and  Charles  li.  Pratt,  minor 
distributees,  entitled  thereto  nuder  tbe 
will  of  said  deceased,  said  shares  of  stock. 
Tbe  executor,  In  his  first  annual  settle- 
ment, made  on  the  4th  day  of  January, 
1887,  with  the  probate  court,  took  credit 
fur  commisslooR  on  tbe  value  of  this  stock 
at  the  rate  of  9388  per  share.  On  his  final 
settlement  the  respondent,  curator  as 
aforesaid,  filed  an  exception  to  this  credit, 
which  was  sustained  to  the  extent  of  the 
commission  on  $88  per  share  of  such  cred- 
it, and  the  appellant  allowed  commission 
ou  a  value  of  o;ily  $300  per  share  for  such 
stuck.  From  tliis  allowance  the  respond- 
ent appealed  to  the  circuit  court,  where, 
upon  a  trial  de  bovo,  commission  was  al- 
lowed tbe  executor  on  the  same  value  for 
HHid  stock  as  was  allowed  by  the  probate 
court,— that  is  to  say,  on  a  value  of  fSOO 
per  share,— and  judgment  rendered  accord- 
ingly against  the  executor,  from  which 
Judgiuent  he  appeals  tu  this  court.  Tbe 
only  question  iu  the  case  is  one  of  fact; 
and  that  is,  what  was  the  value  of  this 
stock  un  the  Idth  uf  March.  1886?  Tbe  ev- 
idence tended  to  prove  that  from  the  or- 
ffhuizatiun  of  this  company,  in  1873,  up  to 
aad  including  the  year  1886,  tbe  stock  paid 


an  averatge  annual  dividend  of  11 11-14  per 

cent,  per  annum;  that  prior  to  March  18, 
1886,  no  sales  of  the  stock  had  been  made 
at  a  higher  prioe  than  S225  per  share.  It 
seems  that  about  this  timethe  United  Gas 
Company  was  desiring  to  get  control  of 
this  stock ;  and  on  the  19th  of  March  some 
of  tbe  shareholders.  Including  tbe  respond- 
ent, formed  a  pool  of  their  stock  to  bull 
tbe  market;  that  a  sale  of  three  shares 
was  afterwards  made  on  the  19tb  of  April 
at  $'225,  and  on  the  same  day  the  curator 
was  offered  fSOO  per  share  for  this  stock 
by  said  gas  compan.v ;  that,  about  the  i^6 
of  May,  85  shares  were  sold  at  $400  per 
share,  and  16  shares  at  $750  per  share; 
and  on  tbe  26tb  of  May,  5  days  before  the 
election  of  directors,  86  shares  more  were 
sold,  at  $750  per  share.  The  evidence  does 
not  disclose  further  sales  until  December 
o,  1886,  when  the  respondent  disposed  of 
the  stock  at  $388  per  share.  Three  wit- 
nesses, familiar  with  the  market  value  of 
this  stock,  testified  that  prior  to  the  14th 
of  March  It  was  not  worth  on  the  market 
more  than  $200  per  share.  The  Judges  of 
the  probate  and  circuit  cfonrt,  before 
whom  this  Issue  was  tried,  and  each  of 
whom  was  doubtless  acquainted  with  the 
witnesses  who  testified  before  them  oral- 
ly, and  from  their  locality  familiar  with 
tbe  conditions  and  business  methods  af- 
fecting the  real  value  of  this  charscter  of 
property,  and  In  a  more  favorable  position 
for  weighing  the  testimony  than  we  are, 
having  each  reached  the  conclusion  that 
$800  per  share  was  a  fair  estimate  of  the 
value  of  this  property  to  the  estate  when 
it  was  turned  over  by  tbe  executor,  we 
find  nothing  in  the  facts  as  they  appear  in 
this  record  to  warrant  us  in  disturbing 
their  Judgment.  The  Judgment  of  the  cir- 
cuit court  will  therefore  be  affirmed. 
All  concur. 


Cbicaoo,  S.  F.  &  C.  Rt.  Co.  t.  Batbs  et  al. 

(Supreme  Court  o/  3fte«ourt,  XHoiaton  2To.  1. 
March  14, 1893.) 

Eminikt  Domain— Rspobt  or  ComnsBionBRa— 
JtniT  Tkial. 
Const.  Mo.  art  3,  {  31,  provides  that  the 
compensation  to  be  paid  for  private  propertytaken 
for  public  use  "shall  be  determined  by  a  Jury  or 
board  of  commissioners  of  not  less  than  three 
freeholders,  in  such  manner  as  may  be  pre- 
scribed by  law. "  Article  12,  {  4,  after  declaring 
that  the  right  of  eminent  domain  shall  never  be 
so  construed  as  to  prevent  the  taking  of  property 
of  incorporated  companies,  provides  liiat  "the 
right  of  trial  by  }ury  shall  be  held  inviolate  in 
all  trials  of  claims  for  compensation,  when,  ia 
the  exercise  at  said  right  of  eminent  domain,  any 
incorporated  company  shall  be  interested  either 
for  or  against  the  exercise  of  said  right. "  Held, 
that  the  report  of  the  commissioners  might  be 
questioned  by  either  party  by  demanding  a  Jury. 
Railway  Ca  v.  MiUer,  17  8.  W.  Rep.  499, 106  Mo. 
4S6,  followed. 

Appeal  from  circuit  court,  Bay  county ; 
Jambs  M.  Sanduskt,  Judge. 

Proceeding  by  the  Chicago,  Santa  Fe  ft 
California  Railway  Company  against. fnhn 
F.  Bates  and  others  to  condemn  a  right 
of  way.  From  a  Judgment  afilrming  the 
report  of  the  commissioners  plainlifl  ap- 
peals.   Reversed. 

Gardloer  Lathrop  and  C.  T.  Garner  <ft 
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Son,  for  appellant.    Lavaloek  A  Lareloek, 
tor  respondeDts. 

Brack,  J.  Tbls  is  «  proceedins  cont' 
menced  In  the  circuit  cuart  of  Bay  county 
by  the  plaintiH  to  condemn  a  right  of  way 
over  lands  of  the  derendantB.  'I'he  petl- 
tion  waB  In  the  usual  form,  due  notice  was 
given,  and  commissioners  appointed,  who 
made  return  of  their  assessment  of  the 
damaxes  to  defendants'  property  into 
court;  whereupon  the  plaintiff  flied  excep- 
tions to  the  report  of  the  commissioners, 
assigning  nine  grounds  of  exception,  all 
bearing  upon  the  amount  of  damages  as- 
sessed by  the  commissioners,  and  praying 
that  the  assessment  of  damages  made  by 
the  commissioners  be  reviewed,  under  ths 
supervision  of  the  court,  by  a  Jury  of  the 
county.  The  court  beard  evidence  on  the 
question  of  the  amount  of  damages,  over- 
ruled plaintiff's  exceptions  to  the  report 
of  the  commissioners,  confirmed  th«>  same, 
and  rendered  final  indgment.  Plaintiff's 
motion  for  new  trial  and  in  arrest  of  Judg- 
ment having  been  overruled,  the  plaintIB 
appeals  to  this  court. 

One  of  the  grounds  of  the  motion  tor  a 
new  trial  was  "that  the  court  erred  in  not 
awarding  the  trial  of  the  issue  on  the  ex- 
ceptions to  a  Jury  according  to  the  consti- 
tntion  and  laws  of  this  state,"  and  the 
same  is  assigned  for  error  here.  In  Bail- 
way  Co.  V.  Miller,  106  Mo.  4.58,  17  8.  W. 
Bep.  499,  (decided  at  this  term  of  court.) 
we  held  that  the  plaintiff  railway  com- 
pany in  condemnation  proceedings,  as 
well  as  the  defendant,  on  exceptions  to 
the  report  of  commissioners  assessing 
damages  tor  the  taking  of  private  prop- 
erty tor  the  use  of  such  railway  company, 
had  the  right,  under  section  21,  art.  2,  and 
section  4,  art.  12,  of  the  constitution,  to 
have  the  amount  of  damages  assessed  by 
a  Jury;  and  that  the  refusal  of  the  court 
to  grant  such  an  assessment,  when  asked 
tor,  was  the  deprivation  of  a  constitu- 
tional right,  and  fatal  error.  This  ruling 
Is  decisive  of  the  present  case.  The  Judg- 
ment ot  the  circuit  court  will  therefore  be 
reversed,  and  the  cause  remanded  tor  fur- 
ther proceedings  In  accordance  with  the 
law  as  thus  declared.    All  concur. 


CBiOAflo,  8.  F.  Sc  C.  Rt.  Co.  v.  Eubahxs. 

(Supreme  Court  of  MUnourl,  DItoMon  No.  1. 
Uaroh  14,1893.) 

Appeal  from  dronit  oourt,  Charlton  oooaty; 
O.  D.  BuROMB,  Judge. 

Proceeding  by  the  Chloago,  Santa  Fe  &  Cali- 
fornia Railway  Company  against  Reuben  Eubank* 
to  condemn  a  right  of  way.  From  a  Judgment 
affirming  the  report  of  the  oommiasionen  plaintiff 
appeals.    Reversed. 

Oardiner  Lathrop,  SmiUy  A  WaUaoe,  and 
8.  W.  Moore,  tor  appellant.  27mm.  Sliaeiatford, 
Syd  Burks,  and  CrmeUy  A  Son,  tot  respondent 

Bbaos,  J.  This  case  in  principle  is  on  all  tours 
with  the  case  of  thesameplaintiS  against  Miller, 
(106  Ho.  458,  17  S.  W.  Rep.  409,)  decided  at  thin 
term,  and  with  the  ca*e  of  the  same  plaintiff 
against  Bates,  (18  B.  W.  Ren.  1188,)  in  which  an 
opinion  is  filed  at  this  delivery,  and,  for  the  rea- 
sons assigned  in  those  cases,  the  judgment  of  Uie 
circuit  oourt  will  be  reverseid,  and   the  cause  re- 

%nded.    All  concur. 


MOGINNIS  T.  Obobqb  Kn&pp  ft  Co. 

(Suipreme  Court  (^itUsowri,  DtoMan  No.  t. 
Uarch  14,  1893.) 

LiBsi.— SnrnciBHaT  or  CoMPLAiirT. 

A  complaint  for  libel,  alleging  the  publi- 
cation in  defendant's  newspaper,  under  the  title, 
"The  McQinnis  Cohorts, "  and  the  further  bead- 
ing, «Tbey  Rallv  Round  the  Brewers'  Flag  in  the 
Senate,"  of  the  language:  "Tlie  dlstribation  of 
the  ISO, 000  slush  fund  sent  here  by  the  liquor  in- 
ttsrests  may  enable  Senator  McGinnis  to  make 
good  his  boast  that  he  did  not  care  whether  tb« 
house  passed  the  high  lioenaebiU  or  not,  heoonld 
defeat  it  in  the  senate;"  that  the  matter  so  pub- 
lished purported  to  be  part  of  a  letter  written  to 
the  paper  by  its  special  correspondent  at  the 
capital,  where  plaintiff  was  in  attendance  as  a 
membOT  of  the  senate,  before  which  a  bill  to  reg- 
ulate intoxicants  was  then  pending;  that  b^  said 
language  the  defendant  charged  plaintili  with 
bribery,  or  that  he  had  knowledge  of  and  was 
willing  to  avail  himself  of  the  use  of  money  by 
others  to  defeat  the  bill;  and  that  the  article 
was  false  and  malioioos, — is  sufficient  on  demur- 
rer. 

Appeal  from  St.  Louis  circuit  conrt. 

Action  tor  llbei  by  James  O.  McGlnnia 
against  George  Knapp  &  Co.,  a  corpora- 
tion. From  a  Judgment  sustaining  a  de- 
murrer to  the  complaint, plaintiff  appeals. 
Be  versed. 

The  other  tacts  tolly  appear  In  tbe  fol- 
lowing statement  by  Bbkrwood.  C.  J.: 

Action  for  libel.  The  petition  In  tbe 
cause,  omitting  caption,  is  as  foUowa: 
"Plain tiff  alleges  and  states  that  be  la  a 
resident  and  citisen  ot  tbe  city  of  St. 
Louis,  l>y  occupation  an  attorney  at  law, 
and  that  he  is  also  a  member  ot  the  state 
senate  of  the  state  of  Missouri,  and  was 
such  member  ot  said  state  seniite  on  tbe 
12tb  and  18th  of  April,  A.  D.  1888.  That 
defendant  is  a  corporation,  and  is  engaged 
In  tbe  publication,  at  said  city  of  8t. 
Louis,  of  tbe  daily  newspaper  called  '  Tbe 
St.  Louis  Bepubiic,'  and  that  defendant 
was  such  corporation,  and  pnbliahed  aaid 
newspaper,  on  the  12th  and  IStb  of  April, 
A.  D.  1889.  That  heretofore,  on  the  IStb 
day  of  April,  A.  D.  1888,  defendant,  in  the 
issue  of  tbe  said  newspaper  ot  said  date, 
published  ot  and  concerning  plaintiff,  un- 
der the  title  '  Tbe  McQinnis  Cohnrtn.'  and 
the  further  heading,  'Tbey  Bally  Bound 
tbe  Brewers'  Flag  In  tbe  Senate,'  tbe  fol- 
lowing language:  'The  dlstribation  of 
tbe  $50,000  slush  fund  sent  here  by  tbe  liq- 
uor Interestsmayenabie  Senator MeOinnis 
to  make  good  his  boast  that  he  did  nut 
care  whether  the  house  passed  tbe  bigb 
license  bill  or  not,  he  could  defeat  it  in  tbe 
senate.'  That  the  said  matter  so  pub- 
lished by  defendant  was  part  ot  a  letter 
purporting  to  bave  been  written  to  de- 
fendant by  its  special  correspondent  at 
Jefferson  City,  April  12,  1889.  That  at 
said  time  plaintiff  was  in  attendance  at 
said  city  of  Jefferson,  the  capital  ot  auid 
state  of  Missouri, as  a  member  ot  tbe  state 
senate,  discharging  bis  duties  as  sach. 
That  there  was  then  pending  before  said 
state  senate  a  bill  entitled  'An  act  to  reg- 
ulate the  sale  ot  intoxicants,' the  same 
being  substitute  tor  house  bills  Noa.  145. 
760,  m,  102,  188, 168,  860,  and  245.  That  in 
and  by  said  language  hereinbefore  aet  out 
the  defendant  charged,  and  its  said  ape- 
clal  correspondent  charged,  that  plain  tUT 
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had  tMen  gallty  of  bribery,  or  was  oBer- 
inx  brlbea,  or  waa  ready  to  offer  bribea, 
to  other  members  of  said  etnte  senate  to 
Induce  tbem  to  vote  against  said  bill,  or 
that  plaintiff  tben  had  knowledge  that 
|G0.00Obad  been  anlawfully  offered  or  aaed 
to  induce  members  of  said  state  senate  to 
vote  against  said  bill,  and  that  plaintiff, 
baring  such  knowledge,  then  and  there 
approved  of  or  consented  tu  snch  unlawfal 
act,  and  was  ready  and  willing  to  avail 
himself  thereof  In  accomplishing  the  defeat 
of  said  bill  by  said  state  senate,  or  that 
be,  the  plaintiff,  aided  and> abetted  the 
said  alleged  unlawful  use  of  said  alleged 
fond  of  ffiO.OOO.  That  the  said  language 
aforesaid  was  and  is  libelous.  That  the 
same  was  and  Is  false.  That  the  same 
was  and  is  mallcions.  That  there  was  no 
Justification  therefor,  as  defendant  and  its 
said  correspondent  well  knew.  That 
plaintiff,  un  April  16,  1889,  demanded  of 
defendant  a  retraction  of  the  said  lan- 
xoage  and  charges  therein  contained,  bat 
the  defendant  to  make  nach  retraction 
declined;  and  that  by  reason  of  the  prem- 
ises plaintiff  has  been  Injured  and  dam- 
aged In  tbesom  of  fifty  thousand  dollars, 
(#50,000.)  for  which  and  costs  he  now 
prays  Judgment. "  Thedefendant  corpora- 
tion interposed  the  following  demurrer: 
"Now  comes  the  said  defendant,  and  de- 
mars  to  the  amended  petition  of  said 
plaintin,and  assigns  as  grounds  of  demur- 
rer thereto  that  the  alleged  publication  set 
oat  in  said  petition  does  not  by  any  rea- 
Bonableintendmen  tor  construction  charge 
the  plaintiff  with  having  been  guilty  of 
bribery,  or  with  having  offered  bribes,  or 
with  having  been  ready  to  offer  bribes,  to 
other  members  of  the  state  senate  of  MIs- 
soorl,  to  induce  them  to  vote  against  the 
bin  set  out  In  said  petition ;  nor  does  said 
pahlicatlon  by  any  reasonable  or  fair  in- 
tendment or  construction  charge  plaintiff 
with  having  received  fifty  thousand  dol- 
lars, or  any  other  sum,  as  a  bribe  for  his 
own  or  the  votes  of  other  members  of  said 
state  senate  of  Missouri  In  respect  to  said 
bill  set  oat  In  said  petition,  or  with  being 
snilty  of  any  of  the  other  things  charged 
Id  the  Innuendoes  of  said  petition.  (3) 
Said  alleged  publication  set  out  in  said 

glalntlff's  petition  does  not  state  any  II- 
elous  or  defamatory  matter  or  thing 
aarainst  said  plaintiff,  either  personally  or 
as  a  member  of  the  state  senate  of  Mle- 
aoarl.  (8)  Said  petition  does  not  state 
facts  sufficient  to  constitute  a  cause  of  ac- 
tion against  this  defendant.  Wherefore, 
the  daendant  prays  the  Judgment  of  the 
court  whether  or  not  it  shall  further  an- 
swer said  petition."  The  trial  court  ad- 
judged the  petition  Insufficient  in  law, 
and,  the  plaintiff  declining  to  plead  far- 
mer, final  Judgment  was  entered  on  the 
demurrer,  and  the  plaintiff  appeals. 

Campbell  A  Ryan,  Lubke  dt  Maeaeb,  and 
Chna.  Nafiel,  for  appellant.  Boyle,  Ad&ma 
<ft  MoKeigbuD,  for  respondent. 

Sbbbwood,  0.  J.,  (M/ter  at4itla/c  the 
faeta.)  Our  statute  defines  "libel"  to  be: 
"A  libel  Is  the  mallcions  defamation  of  a 
person,  made  public  by  any  printing,  writ- 
fDK,  sign,  picture, representation, or  effigy, 
tending  to  provoke  him  to  wrath,  or  ex- 


pose blm  to  public  batrad,  contempt,  or 
ridicule,  or  to  deprive  blm  of  the  benefits 
of  public  confidence  and  social  in^'er. 
coarse,  or  any  malicious  defamation, 
made  p.ubllc  as  aforesaid,  designed  to 
blacken  and  vilify  the  memory  ut  one  who 
is  dead,  and  tending  to  scandalise  or  pro- 
voke his  surviving  relatives  and  friends." 
1  Rev.  St.  188U,  S  8869.  This  section  was 
enacted  In  1879,  (Kev.  St.  of  that  year,  S 
1591,)  and  finds  a  placa  under  the  bead  of 
"Crimes  and  Punishments;"  and  perhaps 
It  would  not  strictly  extend  to  civil  ac- 
tions, except  In  so  far  as  It  might  be  found 
correct  and  In  conformity  to  definitions 
formulated  by  emluent  Jurists  and  au- 
thors. The  attempts,  however,  to  define 
a  lil)el,  though  practically  Innumerable, 
have  never  been  so  comprehensive  and  ac- 
curate as  to  comprehend  all  cases  that  may 
arise.  Townsh.  Mland.  &  L.  (4th  Ed.)  $20. 
And  snch  attempts, in  this  regard, in  some 
degree  resemble  similar  attempted  defini- 
tions of  fraud.  A  definition  which  has 
met  with  frequent  approval  Is  that  given 
by  Parsons,  C.  J.,  In  Com.  v.  Clap,  4 
Mass.  168:  "A  libel  Is  a  malicious  publica- 
tion, expressed  either  lu  printing  or  writ-- 
Ing.  or  by  signs  and  pictures,  tending  ei- 
ther to  blacken  the  memory  of  one  dead, 
or  the  reputation  of  one  who  Is  alive,  and 
expose  blm  to  public  hatred,  contempt, 
or  ridicule. "  Frequent  approval  has  also 
been  bestowed  on  a  definition  uttered  by 
Alexander  Hamilton,  arguendo,  in  People 
V.  Croswell.  3  Johns.  Cas.  854:  "A  libel 
Is  a  censorious  or  ridiculing  writing,  pic- 
ture, or  sign  made  with  a  mischievous  and 
malicious  Intent  towards  government, 
magistrates,  or  individuals."  But  it  Is 
Immaterial  for  the  purposes  of  this  vase 
which  of  the  aforesaid  definitions  enun- 
ciated In  the  cases  cited  be  adopted.  Tak- 
ing tbem  to  be  sufficiently  accurate  and 
comprehensive  for  the  present  instance,  let 
us  apply  them  to  the  case  at  bar.  Do  the 
allegations  of  the  petition  In  this  case 
bring  it  within  any  of  thedefinltions  men- 
tioned? And  in  this  connection  It  must 
be  remembered  that  the  demurrer  con- 
fesses the  malice  and  falsity  of  the  charge, 
and  also  that  the  meaning  supplied  by  the 
Innuendo  is  the  true  meaning  of  the  words 
charged  to  be  libelous.  Belknap  v.  Ball. 
(Mich.)  47  N.  W.  Rep.  874.  And  the  rule 
that  In  actions  fur  libel  the  words  mast  be 
taken  mitloti  aeamu  Is  now  for  the  most 
part  repudiated.  Townsh.  Siand.  ft  L.  (4th 
Ed.)  p.  216,  8  177.  "The  court,  on  demur- 
rer, will  see  if  there  Is  anything  In  the  lan- 
guage which  by  reasonable  intendment  Is 
actionable."  Id.  Thus,"  where  the  defend- 
ant wrote  aod  published  of  the  plaintiff— 
an  hotel  and  Job  coach  proprietor  by  trade, 
and  a  Presbyterian  by  religion — that  from 
mere  motives  of  Intolerance  be  had  refused 
tbe  ase  of  his  hearse  for  the  funeral  of 
his  deceased  servant,  because  the  body 
was  about  to  be  interred  in  a  Roman 
Catholic  cemetery,  held,  overruling  a  de- 
murrer to  the  declaration,  that  the  court 
could  not  so  clearly  see  that  the  language 
might  not  be  actionable  as  to  Justify  the 
withdrawal  of  tbe  case  from  a  Jury."  Id.; 
Tescy  v.  McKenna,  4  Ir.  Com.  Law  874. 

In  determining  the  force  and  effect  of  the 
alleged  libelous  words,  though  tbe  mean- 


Digitized  by 


Google 


IIM 


S0X7TUYr£SXESN  ££FOBI£B.  Yob  1& 


(Mo. 


ingol  the  word*  owd  cannot  be  extended 
by  Innuendo  beyond  tbe  nataral  import  of 
the  wordH  charged  to  be  defamatory,  yet 
to  determining  the  meaning  of  the  words 
of  which  complaint  is  made  it  la  entirely 
legitimate  to  consider  the  meaning  to  be 
impnted  to  them,  while  at  the  same  time 
conelderinK  the  extria«ic  facta  and  circum- 
stances with  which  such  words  are  con- 
nected. The  author  already  qnoted  on 
this  subject  says :  "  For  the  purpose  of  Its 
construction,  language  is  to  be  regarded 
nut  merely  In  reference  to  the  words  em- 
ployed, but  according  to  the  sense  or 
meaning  which,  ali  the  circumstances  of  its 
publication  considered,  the  language  may 
be  fairly  presumed  to  have  conveyed  to 
those  to  whom  it  was  published.  The 
language  is  always  to  be  regarded  with 
reference  to  what  has  been  its  efleci,  act- 
ual or  presumed,  and  the  sense  is  to  l>e 
arrived  at  with  the  help  of  the  cause  and 
occasion  of  its  publication.  The  court  or 
the  jury  is  to  place  itself  in  the  situation 
of  the  bearpr  or  reader,  and  determine  the 
sense  or  meaning  of  the  language  in  ques- 
tion according  to  its  natural  and  popular 
construction. "  Townsh.  Sland.  &  L..  $  133. 
The  construction  which  it  behooves  a 
couH  of  justice  to  put  on  a  publication 
which  is  alleged  to  be  libelous  Is  to  be 
derived  as  well  from  the  expression  used 
as  from  the  whole  scope  and  apparent  ob- 
ject of  the  writer.  Spencer  v.  Snnthwick, 
11  Johns.  582;  Mason  v.  Stratton,  (Kup.)  1 
N.  Y.  Supp.  611.  "Words  are  now  con- 
strued by  courts— as  they  always  ought 
to  faavft  been— in  the  plain  and  popular 
sense  In  which  the  rest  of  the  world  natu- 
rally understand  them."  Boherts  v.  Cam- 
den, 9  East,  93.  "  It  is  quite  clear  from  ail 
the  modern  authorities  that  the  court 
must  read  these  words  in  the  sense  in 
which  ordinary  persous,  or  in  which  we 
ourselves,  out  of  court,  reading  this  par- 
agraph, would  understand  them."  Ten- 
TKRDBN.  C.  J.,  Harvey  V.  French,  1  Cromp. 
&  \L  11.  We  cannot  pervert  the  words, 
and  alter  the  ordinary  construction  of 
them.  Bynlon  V.  Trotter,  Style,  281.  The 
words  must  be  understood  by  the  court 
in  the  same  sense  in  which  the  rest  of  man- 
kind would  understand  them.  Woolnoth 
y.  Meadows.  5  East,  463.  "The  law  can- 
not t>e  evaded  by  any  of  the  artful  and 
disguised  modes  in  which  men  attempt  to 
conceal  libelous  or  slanderous  meanlngfs." 
Townsh.  Sland.  &  L.  8  138.  Shaw,C.  J.,  in 
Cora.  V.  Child,  18  Pick.  198,  said:  'The 
court  will  regard  the  use  of  flctltlous 
names  and  disguise  In  a  libel  in  the  sense 
that  they  are  commonly  understood." 
The  same  eminent  jurist  said,  in  Com,  v. 
Kneeland,  20  Pick.  206:  "If,  therefore, 
obscure  and  ambiguous  language  is  used, 
or  langaag:e  which  Is  flgnratlveor  iron- 
ical, courts  and  Juries  will  understand  it 
according  to  Its  true  meaning  and  import; 
and  the  sense  In  which  It  was  intended  Is 
to  be  gathered  from  the  context,  and  from 
ali  the  facts  and  circumstances  under 
which  it  was  used." 

Other  antbnrlties,  collated  by  the  dili- 
gence of  plaintiff's  counsel,  abundantly 
support  the  same  view,— a  view  which  Is 
sufflciently  comprehensive  to  embrace 
within  its  scope  the  head-lines  of  the  ar- 


tiela  now  in  litigation.  In  Sandenon  v. 
Caldwell,  45  N.  7.  404-406,  Andbbws,  J., 
said:  "The  charge  against  the  plaintiff 
that  he  did  a  good  thing  in  collecting 
soldiers'  and  sailors'  claims  against  the 
government  at  a  fearful  percentage,  and 
that  the  '  blood  money '  be  got  in  this  way 
was  supposed  to  be  a  '  big  thing,'  in  con- 
nection with  the  fact  that  he  was  a  law- 
yer, may  fairly  be  constTued  as  impating 
to  blm  unjust,  dishonest,  and  extortionata 
conduct  in  his  professional  capacity,  and 
justiflee  the  meaning  attributed  to  It  In 
the  complaint.  The  charge  that  in  bis 
'sober  moments' he  prosecuted  his  bnsi- 
ness,  authorised  the  inference  that  he  was 
in  the  habit  of  the  Immoderate  nse  of  In- 
toxicating liquors;  and  the  natural  tend- 
ency and  result  of  such  a  habit,  in  a  per- 
son engaged  In  any  business,  and  espe- 
cially in  professional  boslneds,  is  to  nnflt 
him  tor  the  proper  discharge  of  It.  The 
defendants,  In  Judgment  of  law,  intended 
to  charge  what  their  language  implied, 
and  to  produce  the  injury  which  was  the 
natural  and  proximate  result  of  their  act. 
They  may  not.  In  fact,  have  had  in  mind 
the  particular  meaning  charged  by  the 
plaintiff,  or  intended  the  special  Injury 
produced ;  but  the  law.  for  remedial  pur- 
poses, adjudges  that  a  wrong-doer  In- 
tends all  the  natural  and  proximate  con- 
sequences of  the  wrong,  and  administers 
punishment  and  allows  compensation 
upon  this  presumption.  It  is  claimed, 
however,  that  special  damages  would  not 
be  recovered  in  this  case  for  injury  sus- 
tained by  the  plaintiff  in  bis  profeesiouRl 
character,  for  the  reason  that  the  libel 
does  not  state  or  imply  that  tbe  plaintiff 
was  a  lawyer,  and  therefore  does  not  re- 
late to  him  in  that  character;  aud  for  the 
additional  reason  that  no  actual  damages 
to  him  In  his  profession  were  proved. 
*  *  *  But  the  publication  was  libelous 
per  ae,  without  reference  to  tbe  profes- 
sional character  of  the  plaintiff;  and  no 
authority  has  been  cited  or  has  come  to 
our  notice  holding  that  the  plaintiff  can- 
not, in  such  a  case,  by  extrinsic  evidence, 
connect  the  libelous  words' with  bis  pro- 
fessional character,  and  recover  the  nat- 
ural and  proximate  damages  to  blm  in 
his  profession,  resulting  therefrom.  In 
an  action  for  libel,  the  fact  tbat  the  words 
used  had  reference  to  the  profesflon  or 
business  of  tbe  plaintiff  is  nut  tbesnbatan- 
tive  ground  of  the  action.  The  action- 
able quality  of  tbe  words  used  does  not, 
in  any  case,  depend  upon  that  considera- 
tion." 

In  Hart  v.  Wall.  2  C.  P.  DIv.  149,  the 
plaintiffs  (vocalists)  advertised  in  a  the- 
atrical newspaperasfoilows:  "Thesisters 
Hartridge  have  great  pleasure  in  thank- 
ing Messrs.  Chappell  &  Co.,  Messrs.  Mets- 
ler  &  Co.,  [music  publishers,]  and  others, 
for  their  kind,  unhesitating  permission  to 
sing  any  inorceanx  from  tiieir  mnslcni 
publications."  The  defendant,  wbu  was 
interested  as  agent  for  the  proprietors  of 
the  ''stage  right"  of  certain  songs  pnb- 
llshed  by  the  tirms  mentioned,  wrote  to 
tbe  proprietors  of  two  music  halls  at 
which  the  plain  tiffs  were  engaged  to  sing, 
to  the  effect  tbat  the  advertisement,  if  re- 
lied upon  In  every  particular,  was  calcn- 
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lated  to  lead  them  to  incur  penaltiea  usder 
the  copyright  act,  Inasinacb  as  the  pab- 
liahera  named  had  in  aooie  iiiiitancei)  no 
power  to  give  the  alleged  permission,  and 
Insinuating  that  music  ball  singing  was 
not  calculated  to  create  a  demand  for 
their  maaical  pnbllcatlonR.  Upon  a  nio> 
tion  toBetasldeanonsuitlt  was  held  that, 
inasmnch  as  the  letters  were  reasonably 
susceptible  ot  a  eonstruotlon  which  would 
make  them  libelous,  the  opinion  ot  the  jury 
oogbt  to  have  been  taken  upon  their  mean* 
log.  Lord  CoLRRiooB,  C.  J.,8ald:  "The 
question  is  not  whether  the  letters  are 
sosceptible  of  an  Innocent  Interpretation, 
but  whether  no  littelous  construction  can 
reasonably  t>e  put  upon  them ;  for.  If  such 
a  construction  may  reasonably  be  given 
to  them,  ft  is  for  the  jury  to  say  whether 
or  not  that  Is  the  true  Interpretation  ot 
them ;  and  that  queetiou  should  not  bare 
been  withheld  from  them. " 

In  Odger  on  Libel  the  rule  is  stated  to  be 
(chapter  i,  pp.  15, 16)  that  any  written 
words  are  defamatory  which  Impute  to 
plaintiff  that  be  has  been  guilty  of  any 
crime,  fraud,  dishonesty,  immorality,  vice, 
or  dishonorable  conduct,  or  has  been 
accused  or  suspected  of  any  such  miscon- 
duct, or  which  have  a  tendency  to  Injure 
him  in  his  office,  or  engender  an  evil  opin- 
ion of  him  In  the  minds  of  right-thinking 
men ;  and,  again,  that  it  is  llt>eloui>  to  im- 
pute to  any  one  holding  an  office  that  he 
has  been  guilty  of  improper  conduct  in 
the  office,  or  has  been  actuated  by  wicked, 
corrupt,  or  selflsta  motives.  The  mere 
beading  of  an  artice  may  be  libelous, 
though  Hucb  article  be  the  privileged  re- 
port of  legal  proceedings.  This  was  ao 
ruled  in  Clement  v.  Lewis,  7  Mo.orn,  200, 
where  the  beading  was,  "Shameful  Con- 
duct of  Attorney.'' 

In  Negley  v.  Farrow,  60  Md.  168,  Robin- 
son, J.,  said:  "This  is  an  action  of  libel 
against  the  dofpndants,  now  appellants, 
editors  and  proprietors  of  a  newspaper. 
Without  setting  out  the  libel  at  length,  it 
is  sufficient  to  say  It  charges  the  plaintiff, 
elected  as  a  Republican  senator  from  Wash- 
ington county,  with  being  under  the  in- 
fluence and  control  of  a  corrupt  Demo> 
cratlcring;  withhavlngpartlcipatedlnthe 
Republican  caucus  in  nominating  Mr. 
Pratt  as  treasurer,  and  afterwards  with 
having  voted  for  Mr.  Compton,  the  demo- 
cratic ring  candidate;  with  ha  ring  aided 
the  ring  senators  in  defeating  the  bill  tor 
repealing  the  act  authorising  the  publica- 
tion of  the  laws  in  the  newspapers,  and  by 
so  doing  had  proved  fHlse  to  his  political 
obligations,  and  a  traitor  to  bis  party, 
and  had  brought  dishonor  upon  the  R«»- 
publii-an8  of  Washington  county,  who  had 
elected  him  to  the  senate.  It  further 
cliHi-ges  him  with  having  a  contract  to 
furninh  Htone  to  the  canal,  which  was 
given  tiihlm  bj  Its  president,  Mr. Gorman, 
the  head  and  front  of  the  Democratic  ring, 
beruuse  be  was  a  senator, aud  'had  a  vote 
tu  give  III  the  senate,' and  for  no  other 
reason.  The  article  then  concludes  by 
saying:  'The  fruits  of  therontract  to  for- 
nmh  Htone  to  iengtlieo  locks  on  the  canal 
are  appearing.  Look  out  fur  more.'  The 
question  presented  by  the  demurrer  is 
whether  a  publication  making  such 
v.l88.w.no.  13—72 


charges  as  these  in  regard  to  the  official 
conduct  of  the  plaintiff  is  in  law  a  libel. 
It  is  well  settled  that  any  publication 
which  tends  to  Injure  one's  reputation, 
and  expose  him  to  hatred  or  contempt,  if 
mad«  without  lawful  excuse,  is  libelous. 
It  can  hardly  be  necessary  to  say  that 
such  charges  as  these  against  the  official 
conduct  of  the  plaintiff,  and  the  imputa- 
tion of  the  base  and  sordid  motives  by 
which  floch  coodnct  was  governed,  were 
calculated  to  Injure  bis  reputation,  and 
expose  him  to  the  contempt  of  all  honor- 
able men.  Independent  altogether  ot  the 
innuendoes,  the  article  on  its  face  shows 
that  these  charges  were  made  against  the 
plaintiff;  and  we  have  no  hesitation, 
therefore,  in  saying  that  the  publication 
is  In  itself  libelous.^' 

In  Belknap  v.  Ball,  47  N.  W.  Rep.  674,  the 
supreme  court  of  Michigan  held  that  to 
publish  of  a  candidate  fur  cougresa  a  false 
and  malicious  article,  representing  him  as 
saj'ing:  "I  don't  propose  to  go  Into  de- 
bate on  the  tariff  additions  on  wool,  qui- 
nine, and  all  the  things,  because  I  ain't 
built  that  way ;"  printing  the  words  in  a 
coarse  and  bold  imitation  of  bis  handwrit- 
ing, with  misspelled  words,  and  an  imita- 
tion of  bis  genuine  signature  at  the  end, 
—was  libelous,  and  not  privileged.  A  de- 
murrer to  the  petition  was  sustained  in 
the  court  below,  but  the  judgment  was  re- 
versed on  appeal.  The  court,  by  Grant  J., 
held  the  imputation  of  ignorance  to  a  can- 
didate for  congress  libelous,  and  said: 
"Thecharacter  of  the  language  set  forth 
In  the  second  count  depends  upon  tlie 
menuintc  ot  the  words,  'I  ain't  built  that 
way.'  'The  Innuendo  says  that  the  defend- 
ant  meant  that  plaintiff  was  too  ignorant 
and  imbecile  to  discuss  the  question,  or  to 
express  in  a  decent  way  his  intention  not 
to  discuss  it.  The  province  of  the  Innuen- 
do Is  to  explain  and  give  meaning  to  am- 
biguous language.  If  extrinsic  evidence  Is 
required  to  ascertain  its  meaning,  the  jury 
must  determine  that  question.  Bourre- 
seau  V.  Journal  Co.,  63  Mich.  425,  80  N.  W. 
Rep.  376.  The  meaning  of  these  words  is 
certainly  not  clear.  The  demurrer,for  the 
pnrposeof  the  case,  admits  both  the  mean- 
ing supplied  by  the  Innuendo  and  the  mal- 
ice charged.  When  all  the  facts  are  placed 
before  the  court  and  jury  upon  trial,  the 
question  whether  or  not  the  publication 
was  libeiouH  will  be  presented  for  their  de- 
termination. The  declaration  makes  out 
a  case  proper  to  be  submitted  upon  the 
facts,  which  may  be  shown  by  the  evi- 
dence. " 

In  Bettner  v.  Holt,  70  Cal.  270,  11  Pac. 
Rep.  713,  FooTB,  C,  said:  "In  the  inter- 
pretation to  be  placed  upon  language 
charging  the  publication  of  a  libel  a  court 
uf  justice  Is  tu  put'sucb  a  construction  up- 
on the  words  which  it  contains  as  may  be 
derived  'as  well  from  the  expressions  used 
as  from  the  whole  Ecope  and  apparent  ob- 
ject of  the  writer.'  Spencer  v.  South  wick, 
10  Johns.  259;  Cooper  v.  Greely,  1  De- 
nlo,  358.  And  not  only  is  the  language  em- 
ployed to  he  regarded  with  reference  to 
the  actual  words  used,  but  according  to 
the  sense  and  meaning,  under  all  the  dr- 
cunistancas  ottending  tlie  pubiloAtlon, 
which  such  language  may  fairly  be  pre. 
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«amed  to  have  conveyed  tothoitetowtaom 
it  was  published.  So  that  in  such  cases  the 
language  Is  unilormly  to  be  regarded  with 
what  has  heeu  its  ettuct,  actual  or  pre- 
fnimed;  audits  sense  Is  to  be  arrived  at 
vrith  the  help  ot  the  cause  and  occasion  of 
its  publication." 

In  the  quite  recent  criminal  case  of  State 
V.  Armstrong,  (Mo.  Sup.)  16  8.  W.  Rep. 
€04,  It  was  held  to  be  a  iil>el  to  send 
through  the  mail  an  envelope,  indorsed 
thereon  In  large  letters,  "BadDebtColIect- 
ina;  Agency, "  and  that  the  intent  animat- 
ing the  sender  of  the  letter  was  quite  ap- 
parent. In  that  case  Oantt,  P.  J.,  said: 
^ThlsenveiojM',  on  Its  face,  was  designed 
to  attract  the  attention  of  the  public,  and 
when  tlie  prosecurrix  received  these  let- 
ters in  these  envelopea  the  fact  was  there- 
by published  that  this  association  was  in 
correspondence  with  her  for  the  parposes 
of  collecting  a  bad  debt;  and  we  cannot 
■hut  our  eyes  to  the  necessary  implication 
that  she  was  a  bad  debtor;  that  she  was 
not  in  the  habit  of  paying  her  honest 
-debts,  and  was  unwortliy  ot  credit." 

In  Twombly  v.  Monroe,  136  Mass.  464, 
«n  article  published  in  a  newspaper  was 
beaded,  "The  Locust  Street  Brutality  Ex- 
plained," and  signed  "The  Landlord," 
and  stated  that  "the  woman  ".came  to 
his  house  on  a  certain  day,  engaged  rooms 
at  a  price  named,  and  left  at  a  certain 
time,  having  paid  a  certain  sum ;  that 
about  three  mouths  previously  she  decided 
not  to  come  down-stairs  at  all,  and  was 
consequently  a  great  deal  of  trouble;  that 
he  tuld  her  if  she  would  leave  at  a  time 
named,  and  give  blm  a  certain  sum,  he 
wonld  give  her  a  receipt  In  full,  which  she 
would  not  do;  and  that  she  kept  her 
door  locked,  and  would  not  give  any  sat- 
isfaction; and  concluded  asfoilows:  "She 
is  not  a  stranger  here.  She  never  made 
friends.  Can  find  out  all  about  her  by 
taking  a  little  trouble."  Held,  Id  an  ac- 
tion by  the  tenant  against  the  landlord 
tor  libel,  that  a  ruling  as  matter  of  law 
4:hat  the  publication  was  not  libelous  or 
actionable  was  erroneous,  and  that  the 
question  should  have  been  submitted  to 
the  Jury.  In  that  case  Field,  J.,  said: 
"If  the  words  published  are  fairly  capable 
of  two  meanings, — one  harmless  and  the 
other  defamatory,— It  is  a  question  for  the 
|ury  In  what  sense  readers  may  have  un- 
derstood them.  •  •  •  We  are  satisfied 
with  the  rule  that  at  the  trial  of  civil  ac- 
tions for  libel  it  la  only  when  the  court 
can  say  that  the  pul)lication  is  not  rea- 
sonably capable  of  any  defamatory  mean- 
ing, and  cannot  reasonably  be  understood 
In  any  defamatory  sense,  that  the  court 
can  rule,  as  matter  of  law,  that  the  publi- 
cation is  not  libelous,  and  withdraw  the 
case  from  the  Jury,  or  order  a  verdict  for 
the  defendant.  We  cannot  say  that  the 
publication  In  the  case  at  l)ardoe8  not  Im- 
pute to  the  plaintiff  an  Intention  to  keep 
■possession  without  paying  rent;  and  that 
the  words:  'She  is  not  a  stranger  here. 
She  never  made  friends.  Can  find  out  all 
about  her  by  taking  a  little  trouble,'— do 
not  convey  an  implication  or  Insinuation 
that  the  plaintiff  Is  considered  unfit  for 
friendly  intercourse  by  her  neighbors,  and 
<]o  not  thus  tend  to  expose  her  to  ob- 


loquy. It  ao,  the  publication  may  be  libel- 
ous. We  think  the  presiding  justice  erred 
In  ruling,  as  matter  of  law,  that  the  pub- 
lication was  not  lil>elous,  and  in  not  sub- 
mitting the  question  to  the  jury." 

In  Price  v.  Whltely,  50  Mo.  439,  the  foi- 
lowing  language  was  made  the  basis  of 
an  action:  "I  found  an  imp  of  the  devil. 
In  the  shape  of  Jim  Price,  sitting  upon 
the  mayor's  seat.  •  *  •  And,  now,  sir, 
that  imp  ot  the  devil  and  cowardly  snail, 
that  shrinks  back  into  his  shell  at  the 
sight  of  the  slightest  shadow,  had  the 
bravery  to  Issue  an  execution  against 
me."  And  the  language  was  held  libel- 
ous, the  definition  or  ilbel  hei-etofore  quot- 
ed from  Com.  v.  Clap,  supra,  being  again 
quoted  with  approval,  having  already 
l>een  quoted  in  a  like  manner  in  the  earlier 
case  of  Nelson  v.  Musgrave,  10  Mo.  648. 

Now,  what  would  be  the  Impreeslon 
produced  upon  the  mind  ot  any  reader  of 
intelligence  on  perusing  the  articlein  ques- 
tion? Would  it  not  have  a  tendency— 
and  a  direct  tendency — to  produce  a  feel- 
ing of  contempt,  a  sense  of  ridicule  and  ot 
blameworthiness  on  the  part  of  the  plain- 
tiff? Could  any  fair-minded  reader,  on 
reading  the  article  and  Its  auggestlve 
head-lines,  say  such  was  not  its  effect, 
and  Its  Intended  effect?  But  whether  this 
was  the  intended  effect  ornot  is  immateri- 
al, because  the  law  will  adjudge  that  the 
defendant  corporation  intended  to  pro- 
duce the  natural  and  proximate  reaalta  of 
Its  act.  Nor  need  It  have  had  In  mind  the 
particular  meaning  charged  by  the  plain- 
tiff, or  intended  the  special  injury  pro- 
duced; for  the  law,  in  odium  of  the 
wrong-door,  and  for  its  own  wise  reme- 
dial purposes,  adjudges  that  be  intends 
those  consequences  which  naturally  at- 
tend as  results  of  bis  wrong.  Sanderson's 
Case,  supra.  Hatred,  contempt,  and  ridi- 
cule would  naturally  be  produced  oy  the 
words  employed,  and  therefore  they 
would  be  libelous  per  se,  under  the  defini- 
tions already  announced,  and  authorities 
cited  and  quoted.  Butlnreading  the  bare 
words  of  the  libel  it  must  b«  remembered 
that  they,  for  the  purposes  of  the  de- 
murrer, must  be  read  and  be  deemed  to 
have  l)een  read  in  close  connection  with, 
and  as  parcel  of,  the  innuendoes.  Read- 
ing them  in  this  way,  no  possible  ground 
con  be  left  to  doubt  their  libelous  charac- 
ter. No  room  Is  left  to  doubt,  as  charged 
In  the  Innuendoes,  that  It  was  intended 
by  the  article  to  convey  the  idea  that  the 
plaintiff  was  wholly  unworthy  of  the 
high  official  position  he  was  then  filling, 
and  faithless  thereto;  that, Instead  of  rep- 
resenting his  constituents,  he  was  repre- 
senting the  "liquor  interests,"  and  that 
he  was  associated  on  terms  of  great  fa- 
miliarity, if  not  of  criminal  Intimacy,  with 
those  who  would  not  hesitate  to  employ 
a  "slush  fund  "of  f  50.000,  wherewith  by 
bribery  to  secure  a  sufficient  number  of 
votes  In  the  senate  to  defeat  the  "high  li- 
cense bill."  But  it  is  immaterial,  for  the 
purposes  of  this  case,  absolutely  to  de- 
termine whether  the  article  is  libelouH  per 
se  or  not,  because,  under  the  authorities 
cited,  if  the  language  be  ambiguous,  the 
court  should  not  take  the  case  from  the 
jury   where  one  of  the   meanings  of  ttaa 
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article  complained  of  Is  harmless  and  the 
other  defamatory,  but  leave  It  to  the  Jury 
in  what  sense  the  readers  may  have  an- 
tierstood  the  words  lu  question ;  and  the 
case  will  not  he  withheld  from  the  jury 
unless  it  can  plainly  see  upon  the  face  of 
the  record  that  the  matter  charged  can- 
not In  any  way  be  libelous.  In  other 
words,  the  court  will  not  make  any 
strained  inferences  in  favor  of  those  who 
though tletiBly,  or  else  mallciouHl.v,  touch 
with  flippant  ligrhtness  upon  so  sacred  a 
thing  as  private  character.  And  neither 
the  great  corporate  newB]>aper8  of  the 
<1ay  nor  their  special  correspondents  are 
above  the  law  or  its  penalties,  both  civil 
tind  criminal,  when  they  venture  to  cast 
nspersions  upon  the  reputations  of  others. 
If  they  will  venture  upon  such  hazardous 
experiments,  and  tread  in  such  dangerous 
pathways,  they  must  stand  prepared  to 
prove  the  truth  of  the  malicious  charge,  or 
answer  in  damages  to  the  party  injured. 
And  the  penalties  which  the  law  provides 
for  such  acts  cannot  be  defeated  by  eva- 
sions, howeverskillful,  or  thwarted  by  arti- 
fices, however  subtle.  Whenever  the  libel- 
ous intent  or  seeming  libelous  intent  ap- 
pears, though  dimly  and  vaguely,  as 
"through  a  glass  darkly, "the question  be- 
comes one  for  the  Jury  to  say  whether  the 
meaning  was  harmless  or  defamatory. 
Quotations  from  text-writers  and  from 
adjudged  cases  have  been  largely  made  in 
this  opinion,  not  as  being  absolutely  nec- 
essary to  a  correct  conclusion  In  this 
cauHS,  but  as  showing  In  the  instances 
cited  how  varied  and  futile  have  been  the 
attempts  In  times  past  to  asperse  private 
or  public  character  and  still  escape  the 
penalties  of  the  law.  Of  cotirsc,  all  of  the 
foregoing  obserTations,  with  respect  to 
the  case  at  bar,  must  be  regarded  as  bot- 
tomed on  the  allegations  of  the  petition, 
wblch  the  demurrer  is  deemed  to  confess 
to  be  true.  Inasmuch  as  the  petition 
stated  facts  to  constituteacaase  of  action, 
it  should  have  been  held  sufilcient  In  law. 
The  Judgment  will  therefore  be  reversed, 
and  the  cause  remanded.    All  concur. 


DONN  T.  Qkbman-Amertcan  Bank,  (Titt- 
MAN,  Public  Adm'r,  Intervener.) 

(9unrtm»  Cmut  oj  Mi»M(na\  iXvMon  ISo.  i. 
March  U,  im.) 

DoiuTio  Gavsa  Hoktis— Validity— Rishts  ow 
DoMn— FuBua  Adkinibtkatob. 

1.  Where,  •  short  time  before  deatb,  decedent 
hands  •  certificate  of  depwlt  to  another  for  safe- 
kaeping,  requestinjr  him  to  see  tbat  decedent's 
children  got  the  money  in  case  he  died,  there  is 
not  a  valla  gift  ca\ua  mortis. 

9.  A  donee  causa  mortto  takes  title  to  tlie 
property  lubjeot  to  the  contingent  right  of  the 
administrator,  and  is  bonnd  to  nave  the  property 
forthooming  when  requited  for  the  payment  of 
debts. 

8.  A  gift  eatua  morUt,  made  with  a  view  to 
deprive  the  widow  of  her  dower  In  the  personal- 
ty, is  noi  valid. 

4.  In  determining  the  validity  of  a  gift  coiMa 
morUs,  all  questions  regarding  ue  fact  of  deliv- 
ery, as  well  as  of  the  oapaoity  in  which  the  per- 
son who  receives  the  property  lutlds  it*  are  for  de- 
terminatioB  by  the  jniy. 

5.  The  authority  of  a  public  administrator  to 
take  charge  of  an  estate  cannot  be  questioned 
collaterally. 


Appeal  from  St.  Louis  circuit  court; 
Groroic  W.  Lubkb,  Judge. 

Action  on  a  certificate  of  deposit  by 
Thomas  Dunn  against  the  Germnn-Auer- 
lean  Bank.  Eugene  G.  Tittmun,  public  ad- 
ministrator, claimed  the  deposit,  and  in- 
terpleaded. Judgment  for  interpleader. 
Plaintiff  appeals.    Aflirmed. 

The  other  facts  fully  appear  In  the  fol- 
lowing statement  by  SRBHWOon,  C.  J.: 

On  August  6, 1887,  the  defendant  bank 
issued  its  certificate  of  deposit  to  John  T. 
Dunn,  payable  at  six  months.  Within 
three  months  thereafter  Dunn  died  Intes- 
tate, leaving  a  widow  and  two  children 
surviving  hira  In  Cork,  Ireland.  On  March 
17,  1888,  the  plaintiff  sued  tba  bank  on  said 
certificate,  his  petition,  omitting  formal 
portions,  being  as  follows:  "That  on  the 
6th  day  of  August,  1887,  one  John  T.  Dunn 
deposited  in  said  defendant  hank  the  sum 
of  twenty -six  hundred  and  thirty -nine 
dollars,  and  received  therefrom  a  certifi- 
cate of  such  deposit,  duly  signed  by  the 
cashier  of  said  bank,  in  words  and  figures 
as  follows,  to- wit:  '92,639.00.  German- 
American  Bank.  Due  February  6th,  1888. 
St.  Louis,  August  6th,  1887.  John  T. 
Dunn  has  deposited  in  this  bank  twenty- 
six  hundred  and  thirty-nine  uo-100  dol- 
lars, payable  to  the  order  of  himself  on 
the  return  of  this  certificate  six  months 
after  date,  value  received.  No.  14,126. 
[Signed]  C.  E.  Kircrer,  Cashier.'  Plain- 
tiff states  that,  In  and  by  said  certificate 
of  deposit,  which  is  herewith  filed,  and 
marked  '  Exhibit  A,' said  defendant  bank 
bound  itself  to  pay,  on  the  6th  day  of  Feb- 
ruary, 1888,  the  said  sum  of  twenty-six 
hundred  and  thirty-nine  00-100  dollars,  to 
the  order  of  said  John  T.  Dunn  on  the  re- 
turn of  said  certificate.    Plalntift  further 

states  that  on  or  about  the day  of 

November,  1887,  the  said  John  T.  Dunn, 
being  then  ill  of  a  disease  of  which  he 
shortly  thereafter  died,  and  being  aware 
of  the  fatal  character  of  his  sickness,  and 
in  anticipation  of  bis  death,  took  said  cer- 
tificate of  deposit,  and  made  a  gift  thereof 
to  and  delivered  thesameto  plaintitf,  stat- 
ingatthetlmethathewas  to  takesaidcer- 
tlflcate  and  hold  the  same,  and  the  money 
to  be  collected  therefrom,  in  trust  for  the 
use  and  benefit  of  his  (said  John  T.Dunn's) 
children,  said  children  being  then  and  now 
minors  under  the  age  of  eighteen  ydars; 
that  said  plaintiff  thereupon  received  said 
certificate  from  his  said  brother,  said 
John  T.  Dunn,  and  took  the  same  Into  his 
possession,  and  has  ever  since  had  the 
same  in  his  custody  and  control.  Plaln- 
tift further  states  that,  at  the  maturity 
of  said  certificate,  the  same  was  presented 
to  the  said  defendant  bank,  and  payment 
thereof  was  demanded  of  the  teller  and 
cashier  thereof;  but  the  same  was  re- 
fused, and  is  yet  unpaid.  Plaintiff  prays 
Judgment  against  said  defendant  for  said 
sum  of  twenty-six  hundred  and  thirty- 
nine  dollars,  with  Interest  thereon  at  the 
rate  of  six  per  cent,  per  annum  since  the 
6th  day  of  February,  1887,  and  for  Judg- 
ment for  costs." 

The  widow  of  deceased  In  Ireland  wrote 
to  Mr.  Sapp,  requesting  him  to  take  steps 
to  obtain  the  money  for  herself  and  chil- 
dren; and  he  requested  Tlttmgn,  public 
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Rdmlnlatrator,  to  take  charge  of  said  es- 
tate, which  he  did  on  April  16, 1R88,  and 
demanded  uf  the  banic  the  fund  in  ques- 
tion. Meantime  Thomas  Dunn  had  sued 
the  bank  to  recover  the  fund.  The  banic 
filed  an  answer  and  bill  of  Interpleader, 
statInK  the  tacts  that  the  fund  was 
claimed  by  Thomas  Dunn  as  a  gift  esasa 
wortia,  and  that  it  was  also  claimed  by 
Tittman  as  public  administrator  in  charge 
of  the  estate  of  John  T.  Dunn,  deceased, 
and  also  containing  all  other  proper  alle- 
gations tor  a  bill  of  interpleader.  It 
.  prayed  tor  an  order  of  conrt  maiciug  said 
public  administrator  a  party,  and  tor 
leave  to  pay  the  fund  into  conrt,  and  for 
a  return  of  said  certificate  of  deposit  to  It, 
and  that  told  Thomas  Dunn  and  said 
pnblic  administrator  be  required  to  Inter- 
plead as  to  said  fund.  These  orders  were 
made.  The  fund  was  paid  into  court  by 
the  bank,  and  the  bank  discharged.  July 
6, 188S,  Tittman,  as  public  administrator 
of  the  city  of  St.  Louis,  filed  his  interplea 
In  said  cause,  duly  sworn  tu.  The  plain- 
tin  answered,  traversing  whatever  was 
material  to  be  denied,  and  claiming  that 
be  was  entitled  to  said  certificate  because 
the  same  was  delivered  to  him  by  his  de- 
ceased brother  in  trnet  for  the  use  and 
benefit  of  said  John  T.  Dunn's  minor  chil- 
dren. The  interpleader  filed  a  general  d»- 
nial  of  this  answer. 

The  evidence  herein  all.  tended  to  show 
that  the  certificate  in  litigation  was  only 
delivered  by  the  decedent  to  his  brother, 
the  plaintiff,  tor  safe-keeping,  accompa- 
nied by  a  request  that,  if  decedent  died, 
the  piMintlff  sboold  see  that  decedent's 
children  got  the  money.  This  phase  of  the 
matter  appears  very  conspicuously  lu 
the  testimony  of  Jennings,  who,  after  tes- 
tifying that  he  told  the  deceased  of  hie  im- 
pending dissolution,  proceeds  then  to  state 
that  deceased  thereupon  "told  me  to  go 
down  and  get  his  brother  Tom,  and  I 
went  down  and  got  his  brotlier  Tom.  I 
came  right  np  with  him  into  the  room 
again.  'Tom,' he  says, 'you  go  down  to 
the  pocket  of  my  alpaca  coat,  and  yon 
will  find  a  bank  certlticate  there,  and 
bring  It  up.'  The  man  was  very  sick;  be 
could  hardly  speak.  So  Tom  went  down, 
and  bronght  np  the  certificate;  and,  says 
he,  'John,  here  is  your  certificate;'  so  he 
looked  at  it,  and  read  it,  and  be  says, 
'Yoo  take  this  certificate  and  keep  It;' 
and  he  says,  'In  case  .anything  might 
happen  to  me,  or  should  happen  to  me, 
you  draw  this  money  and  save  it  for  my 
children, — keep  itfor  my  children.'"  There- 
upon the  decedent  handed  the  certificate 
to  the  plaintiff,  who  took  it  into  his  pos- 
session. This  witness  says  he  nnderstood 
that  Tom,  the  plaintiff,  was  to  keep  the 
eertlflcate,  and,  in  case  his  brother  did 
not  get  well,  then  Tom  was  tu  get  the 
money  for  the  children,  and  this  was  the 
way  plaintiff  nnderstood  it,  as  shown  by 
his  admission  made  utter  his  brother's 
death,  and  after  be  bad  made  several  vain 
attempts  to  obtain  bondsmen  to  gu  on 
his  bond  so  be  could  take  out  letters  of 
administration  on  his  brother's  estate. 
"The  testimony  of  Patrick  Dunn  in  his  dep- 
osition does  not  materially  differ  from 
that  of  Jenuinga. 


At  the  conclusion  of  the  testimony,  the 
court  gave  the  following  instrnctions: 
"The  court  InHtructs  the  jury  that  if  they 
believe  from  the  evidence  that  John  Dunn, 
deceased,  banded  to  "Thomas  Dunn  the 
certificate  in  question  to  be  held  by  him 
as  the  agent  of  John  Dunn,  until  be  got 
well  or  died,  and  that  said  'Thomas  Dunn 
received  said  certificate  for  sncb  purpose, 
and  that  it  was  not  the  intent  of  said 
John  Dunn  that  the  delivery  to  said 
Thomas  Dunn  should  pass  the  title  to 
him  unless  and  nntil  said  John  Dunn  died, 
then  you  will  find  In  favor  of  tbe  public 
administrator,  Eugene  C.  Tittman.  and 
against  said  Thomas  Dunn.  Tbe  conrt 
declares  the  law  to  be  that  a  person  in  a 
dying  condition  may  make  gifts  of  his  i>er- 
Bonnl  property,  such  gifts  being  made  in 
anticipation  of  death.  And  if  tbe  Jary  be- 
lieve from  tbe  evidence  that  John  "T.  Dunn 
was  tbe  owner  ot  the  certificate  of  deposit 
mentioned,  and  about  the  middle  of  Octo- 
ber, 1887,  was  ill  ot  a  disease  of  which  be 
shortly  thereafter  died:  that  he  was 
aware  Ot  tbe  possible  fatal  termination 
of  his  disease;  that  In  anticipation  of  such 
possible  fatal  termination  he  delivered 
said  certificate  of  deposit  to  bis  brother 
Thomas  Duuu,  to  be  held  by  him  for  the 
benefit  of  bis  minor  children;  that  said 
Thomas  Dunn  then  and  there  received  said 
certificate  of  deposit,  and  tliereafter  held 
it  until  delivered  up  in  this  conrt;  that 
said  John  T.  Dunn  shortly  after  such  de- 
livery died  of  said  disease,— then  the  court 
declares  tbat  the  said  Thomas  Dunn  ac- 
quired title  to  said  certificate,  and  is  enti- 
tled to  recover  in  this  action,  and  yoo 
should  find  for  him  as  defendant  in  the  in- 
terplea ot  Tittman,  administrator."  The 
jury  thereupon  returned  a  verdict  for  the 
Interpleader,  and  tbe  plaintiff  appeals. 

Eber  Peacock,  for  appellant.  S.  N.  Tay- 
lor,  H.  Si.  PoUard,  and  S.  If.  Sapp,  for  re- 
spondent. 

Sh  K  a  WOOD,  C.  J .,  (atteraia  ting  tbe  facta. ) 
1.  The  instructions  already  set  forth  are 
all  that  were  necessary  for  tbe  Information 
of  the  Jury.  The  question  in  such  cases  as 
this  one  is  not  only  whether  there  has 
been  a  delivery,  but  also  an  intent  to  trans- 
fer tbe  right  ot  property  and  the  posses- 
sion. The  certificate  In  this  Instance  was 
not  Indorsed;  but, it  It  had  been  In  the 
language  employed  by  the  witnesses  to 
this  transaction,  sncb  language  would  not 
have  been  materially  variant  in  fta  legal 
purport  and  effect  from  the  indorsement 
on  a  similar  certificate  in  Basket  v.  Has- 
sell,  107  n.  S.  602.  2  Sup.  Ct.  Rep.  415,  where 
the  indorsement  was:  "Pay  to  Mnrtin 
Basket,  of  Henderson,  Kentucky :  no  one 
else;  then  not  till  my  death.  Mylifeseems 
to  be  aneertaln.  I  may  live  througb  this 
spell.  Then  I  will  attend  tolt  myself.  H. 
M.  Ohbnbt.  "  It  was  claimed  in  that  case 
that  the  delivery  of  tbe  certificate,  with 
the  Indorsement  aforesaid,  bavlng  been 
made  by  Cheney  to  Basket,  conatltated  a 
valid  donatio  mortia  eaaaa,  and  therefore 
entitled  the  latter  to  the  fond  In  suit. 
But  the  administrator  ot  Cheney's  estate, 
Basseli,  bavlng  filed  his  bin  In  eqoity. 
Basket  answered  and  asserted  his  title  to 
tbe  fund    tur  cruas-bllL  and  final   lecrae 
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went  In  the  lower  court  In  fayor  of  the  ad- 
uiinistrator,  and  on  appeal  this  decree 
-was  affirmed;  Mr.  Justice  Matthews,  lu 
delivering  the  opinion  of  the  coart,  among 
other  things  remarking:  "A  donatio  mor- 
tiecanaa  mast  be  completely  executed,  pre- 
cisely 88  required  In  the  case  of  gifts  Inter 
vlvoa,  subject  to  be  divested  by  the  hap- 
pening of  any  of  the  conditions  subse- 
quent; that  Is,  upon  actual  revocation  by 
tbe  donor,  or  by  the  donor's  surviving 
the  apprehended  peril,  or  outliving  tbe 
donee,  or  by  the  occurrence  of  a  deficiency 
of  aaaeta  necessary  to  pay  the  debts  ot  the 
deceased  donor.  These  conditions  are  tbe 
only  qualifications  that  distinguish  gifts 
mortis  eausu and Intervlvos.  On theother 
''band,  if  the  g^ift  does  not  take  effect  as  an 
executed  and  complete  transfer  to  the 
donee  of  possession  and  title,  either  legal 
or  equitable,  during  the  life  of  the  donor. 
It  Is  a  testamentary  disposition,  good 
only  if  made  and  proved  as  a  will.  This 
statement  ot  tbe  law  is,  we  think,  correct- 
ly deduced  from  the  judgments  of  the  high- 
est courts  in  England  and  In  this  country; 
altbongh,  as  might  well  have  been  expect- 
ed, since  the  early  introduction  of  tbe  doc- 
trine into  the  common  law  from  the  Ro- 
man civil  law,  it  has  developed,  by  new 
and  soccessive  applications,  not  without 
flnetnating  and  inconsistent  decisions. 
•  •  •  A  delivery,  in  terms,  which  con- 
fers upon  tbe  donee  power  to  control  tbe 
fund  only  after  tbe  death  ut  the  donor, 
w-ben  by  the  instrument  itself  it  Is  present- 
ly payable,  is  testamentary  in  charaeter, 
and  not  good  as  a  gift.  Further  illustra- 
tions and  appllcatfons  of  the  principle 
may  be  found  In  tbe  following  cases: 
Powell  V.  Helllcar,  96  Beav.  261;  Reddel  v. 
Debree,  10  Sim.  244;  Farquharson  v.  Cave, 
2Cully,356;  Hatch  v.Atklnson,6e  Me.  324; 
Bnnn  v.  Marktiam,  7  Taunt.  224;  Coleman 
V.  Parker,  114  Mass.  ao ;  Wing  v.  Merchant, 
S7  Me.  383:  McWlllle  v.  Van  Vacter,  85 
Miss.  42S;  Egerton  v.  Egerton,  17  N.  J. 
Eq.  419;  Mlchener  v.  Dale,  23  Pa.  St.  60. 
The  application  of  tbese  principles  to 
the  circumstances  of  the  present  case  re- 
quires the  conclusion  that  tbe  appellant 
acquired  no  title  to  the  fund  in  contro- 
versy by  tbe  indorsement  and  delivery  of 
the  certificate  of  deposit.  •  »  •  The 
Indorsement  which  accompanied  the  dellv- 
«ry  qualifled  it,  and  limited  and  restrained 
the  authority  of  the  doneein  the  collection 
of  the  money,  so  as  to  forbid  its  payment 
until  the  donor's  death.  Tbe  property  In 
the  fund  did  not  presently  pass,  but  re- 
mained in  the  donor,  and  tbe  donee  was 
«xclnded  from  its  possession  and  control 
during  the  life  of  the  douor;  that  qualifl- 
«;ution  of  the  right,  which  would  have  be- 
longed to  bim  it  he  bad  become  the  present 
■owner  of  the  fund,  establishes  that  there 
was  no  delivery  of  possession,  according 
to  the  terms  of  the  instrument;  and  that, 
as  the  gift  was  to  take  effect  only  upon 
the  death  of  the  donor,  it  was  not  a  pres- 
ent executed  cift  mortis  cansa,  but  a  test- 
amentary diHpositioii.  Tbe  right  con- 
ferred upon  the  donee  was  that  expressed 
in  the  Indorsement;  and  that,  instead  of 
t)eing  a  transfer  of  the  donor's  title  and 
interest  In  tbe  fund,  as  established  by  tbe 
terms  of  the  certificate  ot  deposit,  was 


merely  an  order  upon  the  bank  to  pay  to 
tbe  donee  the  money  called  for  by  the  cer- 
tificate, upon  tbe  death  ot  tbe  donor.  It 
was.  In  substance,  not  an  assignment  of 
the  fund  on  deposit,  bat  a  check  npon  the 
bank  against  a  deposit,  which,  as  Is  shown 
by  all  tbe  authorities  and  upon  the  nature 
of  tbe  case,  cannot  be  valid  as  a  donatio 
morlia  eaaaa,  even  when  it  is  payable 
In  praseutl,  unless  paid  or  accepted  while 
tbe  donor  is  alive.  How  much  less  so 
when,  as  in  tbe  present  case,  it  is  made 
payable  only  upon  his  death."  Tn  that 
case  it  is  to  be  observed,  when  speaking 
of  Wright  V.  Wright,  1  Cow.  598,  relied  on 
by  the  plaintiff,  that  the  latter  case  Is  ex- 
pressly disapproved,  and  a  number  of 
cases  are  cited  as  supporting  a  like  disap- 
proval, among  them  Harris  v.  Clark,  8  N. 
Y.  93,  where  Wright  v.  Wright.  1  Cow.  598, 
was  distinctly  overruled.  The  case  of 
Basket  v.  Hassell  finds  full  support  In 
Walter  v.  Ford,  74  Mo.  198,  and  McCord 
V.  McCord,  77  Mo.  178,  as  well  as  other  au- 
thorities cited  tor  the  interpleader.  Un- 
der the  provisions  of  our  statute,  (Rev.  St. 
1879,  §  3984,)  there  can  be  no  doubt  that 
the  attempted  disposition  of  the  property 
of  tbe  testator  was  void,  as  being  a  testa- 
mentary disposition  of  that  property,  (1 
Woerner.  Adm'n,  pp.  115,  126, 127.) 

2.  Again,  even  a  valid  donatio  inortla 
causa  has  no  validity  as  against  the  claims 
of  creditors.  On  this  point  the  author 
already  cited  says:  "It  is  apparent  that 
tbe  disposition  ot  property  causa  mortis 
Is  In  some  respects  identical  with  testa- 
mentary dispositions,  being  ambulatory 
or  revocable, contingent  npon  tbe  death  of 
the  donor,  and  liable  for  his  debts. "  Else- 
where he  says:  "Like  gifts  later  vivos 
and  legacies, gifts  causa  mortis a.re  subject 
to  defeasance  in  favor  of  tbe  donor's  cred- 
itors, because,  as  against  them,  one  can- 
not give  away  his  property.  Donees 
eanaa  mortis  take  their  title  to  the  prop- 
erty subject  to  the  contingent  right  of  the 
administrator  to  reclaim  It,  and  are  bound 
to  have  it  forthcoming  when  required  for 
the  payment  of  debts." 

8.  Nor  would  such  a  gift  be  valid  It 
made,  according  to  the  theory  of  the  plain- 
tiff, with  a  view  to  deprive  tbe  widow  of 
her  dower  in  the  pei-sonalty.  Straat  v. 
O'Ncil,  84  Mo.  68;  1  Woerner,  Adm'n,  1:^7, 
128. 

4.  In  cases  of  this  sort,  all  questions  re- 
garding the  fact  of  delivery,  as  well  as  of  tbe 
capacity  in  which  tbe  person  who  receives 
the  property  holds  it,  are  for  determina- 
tion by  the  jury,  just  as  other  questions  of 
fact  in  actions  of  law.  Hunt  v.  Hunt,  119 
Mass.  474;  Clough  v.  Clougb,  117  Mass.  85; 
Jones  V.  Deyer,  16  Ala. 221, and  other  cases. 

6.  And  there  can  be  no  question  but 
that  the  court  below  did  right  in  ordering 
the  public  administrator  to  be  made  a 
party  defendant,  when  such  order  was  ap- 
plied for  by  the  bank. 

6.  Nor  Is  there  any  doubt  that  the  pub- 
lic administrator  had  authority  under  the 
statute  to  take  charge  of  the  estate  ot  the 
decedent;  and,  besides,  his  right  to  thus 
take  charge  of  an  estate  cannot  be  ques- 
tioned collaterally.  Wetsell  v.  Waters,  18 
Mo.  898;  1  Woerner,  Adm'n,  397. 

7.  No  error  occurred  in  rejecting  tbe  tes- 
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tlmony  of  the  plaintiff  as  to  the  contract 
made  between  bimBell  and  the  decedent. 
ThU  was  as  far  as  the  ruling  compiained 
of  went,  and  It  properly  went  that  far. 
Had  the  pluintllt  desired  to  testify  as  to 
any  special  matter  apart  from  the  con- 
tract of  bailment,  be  should  bare  siKnifled 
bis  desire  in  this  regard.  There  is  no  er- 
ror in  the  record,  and  the  Judgment  should 
*)e  afflrmed.    All  concur. 


Kbith  et  al.  v.  Johnson. 

(Stmrtrnt  Court  of  Missouri,  Division  No.  1. 
March  14,1899.) 

AFPSAI/— ItUrUATI  TO  UODKT  BSIOW— FoLLOWISft 
DiBEOTIOXa. 

Testator,  a  resident  of  Eaatuolcy,  devloed 
land  to  Mlasonri  to  hia  son,  but  the  will  waa 
never  recorded  In  the  latter  atate.  The  son  mort- 
gaged the  land  to  defendant,  and,  in  an  action  for 
partition,  tbe  lower  court  held  that  the  mortgage 
waa  a  valid  lien,  and,  no  appeal-bond  having 
lieen  siven,  tbe  land  waa  sold,  and  the  proceeda 
applied  OD  defendant'a  debt  On  appeal  the  an- 
preme  oonrt  hold  tbat,  aa  to  defendant,  tbe  de- 
cedent died  intestate,  and  the  aon  was  only  entl- 
tied  to  his  share  of  the  land  as  one  of  tbe  heirs 
at  law.  The  caae  waa  remanded,  and  the  lower 
court  found  that  tbe  interest  of  the  son  would 
have  been  one-seventh,  and  awarded  anoh  an  in- 
terest in  the  prooeeds  of  the  sale  to  defendant; 
but,  finding  that  he  had  already  received  from 
the  sale  more  than  such  proportionate  part, 
awarded  restitution  of  tbe  amount  in  excess  to 
the  other  heirs.  Held,  that  the  iudgment  of  the 
lower  court  waa  in  accordance  with  the  deoision 
of  the  supreme  court. 

Appeal  from  circuit  court,  Lafayette 
county;  Jambs  E.  Rtland,  Special  Judge. 

8nit  in  partition  by  Perrie  Keith  and 
others  against  John  Johnson.  Decree  tor 
complainants.  Defendant  appeals.  At- 
flrmed. 

On  vea  A  Aall,  for  appellant.  Wallace  A 
VbHea,  for  respondents. 

Bbace,  J.  This  case  Is  now  before  us 
for  tbe  third  time.  It  is  a  suit  fur  parti- 
tion. Tbe  facts  are  fully  stated,  and  the 
questions  of  law  determined,  in  the  two 
opinions  heretofore  rendered  herein,  (80 
Mo.  125;  97  Mo.  223, 10  8.  W.  Rep.  597.)  and 
neither  need  now  be  restated  or  revlRwed. 
When  the  case  was  last  here  we  held  tbat, 
"so  far  as  defendant,  Johnson,  is  con- 
cerned, James  W.  Keith  is  to  be  deemed 
to  have  died  intestate,  and  the  deed  of 
trust  (appellant's)  will  bold  whatever  in- 
terest James  M.  Keith  would  have  as  an 
heir  at  law  of  James  W.  Keith ;  what  that 
interest  is  does  not  appear."  97  Mo.  230, 
10  S.  W,  Rep.  597.  When  the  case  was  re- 
manded there  waa  but  one  thing  for  the 
circuit  court  to  do,  so  far  as  the  interest 
of  appellant  wan  concerned,  in  the  prem- 
ises, and  that  waa  to  ascertain,  as  mat- 
ter of  fact,  what  tbe  interest  of  the  said 
James  M.  Keitb  would  have  been,  as  heir 
at  law  aforesaid, in  tbat  part  of  the  prem- 
ises sold  in  tbe  proceeding  tbat  was  cov- 
ered by  appellant's  mortgagR,  and  award 
biin  such  proportionate  part  of  tbe  pro- 
ceeds of  such  sale.  This  the  court  did ; 
found  tbat  theinterestof  the  said  James  M. 
Keith  would  have  been  one-seventh  there- 
of; awarded  thesame  to  uppellant;  and, 
finding  that  be  had  already  received  of  the 
proceeds  of  the  sale  more  than  such  pro- 


portionate part,  awarded  reetltution  of 
the  amount  of  the  excess  to  tbe  other  par- 
ties in  the  suit  according  to  their  respect- 
ive rights  and  interests,  and  rendered 
judgment  therefor  in  their  favor  against 
appellant  for  tbe  amount  of  snch  excess. 
This  is  Just  the  Judgment  that  should 
have  been  rendered  in  the  case  in  accord- 
ance with  the  decision  of  tbhi  coart,  end 
It  is  affirmed.    Ail  concur. 


BCTLKB  V.  SULLrVAN  CODNTT. 

(Suprtmt  Court  cif  Miasouri,  IHiviaion  No.  t. 
March  14,  1893.) 

CoUpBonoa  o*  Taxss— Attobkbts'  Paas— Powbbs 

OF  COOMTT  CODBT— RSPBAI.  OF  BtATUTB. 

1.  Rev.  St.  1870.  S  0898,  provides  tbat.  1b« 
suits  for  the  oollecUon  of  taxes,  county  collectors 
sh^  have  power,  with  the  approval  of  the  coun- 
ty court,  to  employ  attorneys  to  aid  tbe  prosecut- 
ing attorney  In  conducting  such  suits;  and  the 
court  in  which  suit  Is  brought  shall,  it  plaintiff 
obtains  judgment,  allow  suoh  attorneys  a  reason- 
able fee,  to  be  taxed  against  the  defendant. 
Meld,  that  a  county  court  has  no  authority  either 
to  employ  an  attorney  to  assist  In  the  prosecm- 
tlon  of  a  suit  for  taxes  or  to  ohitrge  the  county 
with  liability  for  his  compensation. 

8.  Act  March  9,  1873,  as  amended  by  Act 
March  11, 1878,  was  revised  and  amended  In  1879, 
(Rev.  St.  1870,  art.  8,  A  •,)  and  section  6  of  that 
act  omitted.  HtUL,  that  section  6  waa  thereby 
repealed,  as  Rev.  SL  1879,  |  8160,  provides  that 
all  acts  revised  and  amended  and  re-enacted  la 
the  Revised  Statutes  should  be  construed  as  re- 
pealing all  prior  laws  relating  to  the  same  aob- 
Jects. 

Appeal  from  circuit  court,  Adair  eoan- 
ty:  Andkbw  Ellison.  Judge. 

Action  by  John  P.  Butler  against  Sulli- 
van county  to  recover  for  legal  services  as 
special  counsel  and  assistant  attorney  in 
tbe  matter  of  tbe  collection  of  taxes 
against  tbe  Utaicago,  Burlingtou  &  Kansas 
City  Railway  Company.  Judgment  for  de- 
fendant.   Plaintiff  appeals.    AfHrmed. 

A.  W.  MttUiua,  for  appellant.  J.  U. 
Watteabargor  and  D.  U.  Wilson,  for  re- 
spondent. 

Bback,  J.  On  tbe  30tb  of  June,  1887,  the 
plaintiff  presented  to  the  county  court  of 
Sullivan  county,  for  allowance,  tbe  fol- 
lowing demand  against  said  county :  "  Sul- 
livan county,  Missouri,  In  account  with 
Jno.  P.  Butler,  Dr. :  To  legal  services  as 
special  counsel  and  assistant  attorney  in 
the  matter  of  tbe  collection  of  taxes 
against  the  Chicago,  Burlington  &  Kansas 
City  Railway  Company  in  the  matter  of 
D.  H.  Crnmpacker,  Collector,  etc.,  at  the 
relation  of  the  State,  vs.  said  Company, 
and  in  the  matter  of  tbe  State  ex  rel.  S.  C. 
Hutchinson,  Collector,  etc.,  vs.  said  Com- 
pany, as  follows:  Total  amount  collect- 
ed In  taxes  and  interest  in  virtue  of  insti- 
tuted suits  and  proceedings,  915.74.S.72. 
Ten  per  cent,  of  this  sum  Is  f  1.574.37,  now 
doe  me  under  tbe  order  of  the  county 
court  dated  January  8, 1884,  a  duly-certi- 
fled  copy  of  which  order  is  hereto  at- 
tached, marked  'Exhibit  A,'  this  June  20. 
]R87.  Jno.  P.  Butlbb."  The  order  re- 
ferred to  in  the  account  is  as  follows: 
"State  of  Missouri,  cuunty  of  Sullivan 
— ss. :  November  adjourned  term,  18^3. 
In  the  county  court  of  said  county,  on 
tbe  9tb  day  of  January,  1884.  the  follow- 
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in(c>  among  other,  proneedlngs  were  had, 
vis. :  John  P.  Butler  appointed  as  epeclal 
counsel  for  Sullivan  cuiiuty.  Whereas, 
suit  has  been  Instituted  in  the  circuit 
c<t«rto(  Sullivan  county,  Missouri,  in  the 
case  of  the  state  of  Missouri,  at  the  rela- 
tion and  to  the  use  of  David  H.  Crum- 
packer,  collector  of  the  revenue,  plaintiff, 
aj^inst  the  ChicaKO,  Burlinston  and 
KanBauClty  Railroad  Company,  to  enforce 
the  payment  of  state  and  county  taxes, 
which  said  company  refuses  to  pay,  claim- 
ing exemptions  under  certain  special 
charter  exemptions  claimed  by  them :  and 
whereas,  the  suit  is  of  far-reaching  im- 
portance. In  that  it  involves  the  tazutloo 
of  said  railroad  throughout  all  future 
time:  And  therefore  be  It  by  the  court 
bere  ordered  that  John  P.  Butler  be,  and 
be  lii  hereby,  employed  as  special  counsel 
to  prosecute  the  said  cause  In  the  supreme 
court  of  this  state,  and,  if  necessary,  to 
the  supreme  court  of  the  United  States. 
And  to  enable  said  Butler  to  properly 
present  said  cause,  and  to  employ  such 
counsel  as  he  may  deem  necessary,  said 
Butler  shall  receive,  as  compensation,  10 
per  cent,  on  all  of  the  unpaid  taxes,  and 
interest  due  at  the  time  of  the  final  rendi- 
tion of  lodgment  in  favor  of  said  connty. 
whether  the  same  be  included  in  suit  or 
not.  And  whereas,  Putnam  county  and 
Linn  connty  are  equally  interested  in 
obtaining  a  favorable  decision  of  said 
cause,  and  in  favor  of  the  right  to  tax 
■aid  company  as  claimed:  Wherefore,  it 
is  by  the  court  ordered  that  N.  J.  Win- 
ters, clerk  of  this  court,  be.  and  is  hereby, 
appointed  special  agent  of  this  county  to 
confer  with  the  courts  of  said  Linn  and 
Putnam  counties,  and  request  them  to 
Hmploy  said  Butler  upon  the  same  terms 
as  herein  specified  on  the  part  of  Sul- 
livan connty,  then  and  thereby  enabling 
said  Butler  to  properly  prosecute  the  said 
cause  to  final  decision  In  the  courts  of  last 
resort,  and  enabling  him  to  employ  such 
counsel  as  he  may  deem  proper  to  assist 
bim  therein."  The  county  court  refused 
to.  allow  the  demand,  and  plaintiff  ap- 
pealed to  the  circuit  court  of  said  county, 
and  the  case  was  taken  thence,  by  change 
of  venue,  to  Adair  county,  where,  coming 
on  to  be  lieard  after  all  the  evidence  was 
in,  the  plaintiff  asked  tour  instructions, 
all  of  which  the  court  refused  to  give, 
and  thereupon,  upon  Its  own  motion, 
declared  the  law  of  the  case  as  follows: 
"The  only  authority  to  employ  plaintiff  is 
found  in  section  6893,  Rev.  St.  1879.  The  au- 
thority and  provisions  to  pay  asHlstant 
counsel,  as  provided  In  said  section,  la 
exdnsive.  That  under  the  evidence  the 
plaintiff  has  received  all  compensation  for 
bis  services  the  law  permits" — to  which 
action  of  the  court  In  so  declaring  the  law 
the  plaintiff  at  the  time  excepted,  saves 
bis  excnptlona  herein,  and  assigns  the 
same  for  error.  In  view  o(  the  law  of  the 
case  aa  declared  by  the  court,  the  plaintiff 
thereupon  took  a  nonsuit,  with  leave  to 
move  to  set  the  name  aside.  His  motion 
tit  set  a^lde  the  nonsuit,  duly  filed,  being 
afterwards  overruled,  the  plaintiff  perfect- 
ed his  appeal  tu  this  court. 

It  appears  from  the  evidence  that  Crum- 
packer  was  the  collector  of  Sullivan  conn- 


ty in  1882,  and  that  afterwards  Hutchin- 
son became  his  successor;  that  vhe  Chi- 
cago, Burlington  4b  Kansas  City  Railroad 
Company  refused  to  pay  its  taxes  for  the 
years  1881  and  1882;  that  the  collector 
employed  the  plaintiff  as  special  counsel 
to  bring  suit  for  the  recovery  of  such 
taxes;  that  on  the  Sd  of  February,  IHSS, 
the  plaintiff  instituted  such  suit;  that  the 
same  came  on  for  hearing  at  the  Novem- 
ber term.  1883,  of  the  circuit  court,  was 
tried,  and  taken  under  advisement  by  the 
court.  While  the  case  waa  in  this  condi- 
tion the  order  of  the  county  court  of  Jan- 
ary  9,  1884,  ou  which  plaintiff's  demand 
is  grounded,  was  made  by  the  county 
court.  Afterwards  a  decision  was  ren- 
dereil  in  the  circuit  court  in  favor  of  the 
railroad  company,  and  the  case  taken  by 
writ  of  error  to  the  supreme  court.  While 
the  case  was  pending  here,  Crumpacker 
was  succeeded  by  Hutchiason,  and,  addi- 
tional taxes  tor  the  years  1883,  1884,  and 
1885  having  become  delinquent,  the  plain- 
tiff, in  1886,  brought  another  suit  against 
the  company  tor  the  taxes  of  ttiose  years, 
which  was  afterwards  consolidated  with 
the  original  suit.  At  the  April  term,  1886, 
of  this  court,  the  judgment  of  the  circuit 
court  in  the  original  suit  was  reversed, 
and  the  cause  remanded,  (89  Mo.  523,  14  S. 
W.  Rep.  522;)  and.  In  pursuance  of  the 
same  opinion,  another  case  from  another 
county,  involving  the  same  question, 
but  in  which  the  Judgment  was  against 
the  railroad  company,  waa  affirmed. 
This  latter  case  was  taken  to  the  supi'eme 
court  of  the  United  States,  and  after- 
wards affirmed,  the  plaintifl  appearing 
and  making  an  argument  there  in  support 
thereof.  7  Sup.  Ct.  Rep.  1300.  After  the 
Sullivan  Connty  Case  was  remanded,  this 
court  having  affirmed  the  right  to  levy 
taxes,  the  collector  was  about  to  proceed 
tu  collect  the  same  by  distraint  when  the 
railroad  company  instituted  injunction 
proceedings  in  the  circuit  court  of  Sullivan 
county.  Falling  to  obtain  a  temporary 
injunction  from  the  Judge  of  that  court, 
they  applied  for  the  same  to  a  Judge  of  the 
district  and  afterwards  to  a  Judge  of  the 
circuit  court  of  the  United  States.  Pend- 
ing these  proceedings,  the  county  court, 
on  the  6th  of  November,  1886,  made  the 
following  order:  "  Whereas,  the  Chicago, 
Burlington  and  Kansas  City  Railway 
Company  have  brought  suit  by  injunction 
in  the  state  courts  and  In  the  courts  of  tbe- 
Unlted  States  to  enjoin  and  restrain  Sam- 
uel C.  Hutchinson,  collector,  from  collect- 
ing state  and  county  taxes  from  said  com- 
pany which  is  not  provided  for  In  the  con- 
tract subsisting  between  J.  P.  Butler,  as 
special  counsel  for  the  collection  of  said 
taxes  against  said  company :  Wherefore, 
it  is  ordered  that  said  Butler  be  further 
employed  as  special  counsel  to  defend  any 
and  all  suits  brought  by  said  company 
against  Sullivan  county,  or  against  tho 
collector  of  the  revenue,  or  other  persons 
seeking  to  enjoin  or  prevent  the  collection 
of  said  taxes,  and  shall  receive.  In  compen- 
sation for  such  services,  all  interest  on 
taxes  due,  and  to  become  due,  up  to  Jan* 
oary  1, 1887.  But,  in  the  event  that  such 
taxes  and  interest  be  not  collected,  heshall 
receive  no  compensation  for  his  services 
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as  attorney  and  special  counsel.  In  this 
behalf;  It  being  understood  that  said  But- 
ler is  to  collect  said  taxes,  and  retain  for 
his  compensation  all  Interest  and  penal- 
ties allowed  by  law  or  adjudged  by  the 
courts  of  this  state,  or  by  the  United 
States,  against  said  company  by  reason 
of  their  relusal  to  pay  the  same  when  dne, 
so  that  the  original  taxes,  as  levied  and 
assessed  against  said  company,  shall  be 
paid  into  the  county  treasury."  After- 
wards, in  November,  1886,  the  railroad 
company  paid  the  taxes  under  protest, 
the  Injunction  proceedings  were  sutrne- 
quently  dismissed,  and  the  original  suit 
finally  disposed  of  by  the  Judgment  of  the 
circuit  court  of  Sulltrau  county,  rendered 
on  the  28d  of  May,  1887,  in  favor  of  the  col- 
lector, for  the  amount  of  the  taxes  sued 
for;  In  which  judgment  the  plalntlH  was 
allowed  an  attorney's  fee  of  $2,500,  taxed 
against  the  railroad  company  as  costs, 
and  paid  by  it.  Tbe  whole  amount  of 
taxes  and  Interest  collected  from  the  rail- 
road company  for  the  years  1881  to  1886, 
Inclusive,  was  $16,764.42.  Of  this  amount, 
91,743  was  paid  the  plaintiff  in  pursuance 
of  the  terms  of  tbe  order  of  the  county 
court  of  November  6,  1886.  The  whole 
compensation  thus  received  by  the  plain- 
tiff for  his  services  amounts  to  the  sum  of 
f4,234;  and  in  this  action  he  seeks  to  re- 
cover the  additional  amount  of  fl,674.87, 
under  the  order  of  the  county  court  of 
January  9, 1884. 

1.  The  specific  ground  npon  which  the 
circuit  court  denied  the  plaintiff's  right  to 
recover  was  that  tbe  county  court  had  no 
power  to  charge  the  county  with  a  liabil- 
ity to  tbe  plaintiR  for  the  amount  sued 
for,  in  compensation  for  his  services  as  an 
attorney  in  the  collection  of  tbe  taxes 
levied  upon  the  property  of  the  railroad 
company,  and  sued  for  as  stated.  If  the 
county  court  had  such  power,  it  must  be 
because  some  statute  conferred  It;  for  we 
have  repeatedly  ruled  that  such  courts 
are  not  the  general  agents  of  the  counties 
or  the  state,  and  only  have  sncb  author- 
ity as  Is  expressly  granted  them  by  stat- 
ute. Beyond  the  limits  of  such  grant 
their  acts  are  void ;  and  persons  dealing 
with  such  agents  are  bound  to  take 
notice  of  their  power  and  authority. 
Sturgeon  v.  Hampton,  88  Mo.  ^08,  and 
c^ses  cited.  The  only  power  conferred 
upon  county  courts  In  respect  of  the  em- 
ployment of  special  coansel  to  prosecute 
suits  for  taxes  on  railroad  property  Is 
contained  in  section  6893,  Rev.  St.  1879, 
which  provides  that  "it  shall  be  tbe  duty 
of  the  prosecuting  attorney  of  each 
county  to  prosecute  all  suits  for  taxes 
under  this  article.  County  collectors  shall 
bave  power,  with  the  approval  of  the 
county  court,  •  •  •  to  employ  such 
attorneys  as  may  be  deemed  necessary  to 
aid  and  assist  the  prosecuting  attorney  in 
conducting  and  managing  such  suits; 
and  the  court  In  which  suit  is  brought 
shall,  If  plaintiff  obtains  Judgment,  allow 
mch  attorneys  a  reaHonable  tee  for  bring- 
ing and  conducting  such  suit,  which  shall 
be  taxed  against  tbe  defendant,  and  paid 
as  other  costs  In  the  case.  At  the  request 
of  the  collector,  the  governor  may  direct 
the  attorney  general  to  assist  in  the  pros- 


eeotioB  of  any  such  suit.*  Tbe  atatote 
neither  authorises  the  ooubty  court  to  esn- 
ploy  counsel,  nor  to  charge  tbe  coanty 
with  liability  for  bis  compensation.  Tbe 
power  to  employ  an  attorney  la  eranted 
solely  to  tbe  collector.  His  compensa- 
tion, and  tbe  liability  therefor,  is  provided 
for  by  the  law.  The  only  power  granted 
to  tbe  county  court  Is  to  approve  or  dis- 
approve of  such  employment, and  thereby 
fix  the  atutOB  of  the  attorney  employed 
by  tbe  collector  as  to  bis  right  to  such 
compensation,  when  his  right  to  and  the 
amount  thereof  come  to  be  ascertained 
by  the  court  in  which  the  tax  suit  is  de- 
termined, and  tlie  liability  therefor  fixed 
by  the  final  Judgment  of  such  court.  The 
state  by  law  has  made  ample  provialon 
for  the  collection  of  Its  rerenues  tor  all 
purposes.  In  the  exercise  of  its  preroga- 
tive it  makes  use  of  certain  officials,  desig- 
nated as  "county  officers,"  to  whom  are 
assigned  specific  duties,  and,  among  otb- 
er;i,  the  county  courts.  But  this  statute 
confers  no  power  upon  the  county  court 
to  cast  upon  the  county  the  burden  or 
cost  of  such  collection.  Nor  is  there  any- 
where in  tbe  statutes  to  be  fouud  an  act 
conferring  such  authority.  As  conferring 
sncb  authority,  we  are  cited  to  an  act  ap- 
proved March  11, 1878,  amending  an  act 
approved  March  9, 1872,  entitled  "An  act 
to  abolish  the  offices  of  circuit  and  county 
attorneys  by  adding  a  new  section,  to  be 
denominated  'Section  5."*  That  amend- 
ment reads  as  follows:  "Sec.  S.  The 
county  court  of  any  county  In  this  state 
may  employ,  on  each  terms  as  said  court 
shall  deem  proper,  by  an  order  made  of 
record,  one  or  more  attorneys  at  law  to 
aid  and  assist  tbe  prosecuting  attorney 
of  such  county  In  any  civil  business,  when. 
In  the  Judgment  of  such  court,  the  inter- 
est of  the  county  requires  such  assist- 
ance." The  act  of  1872,  to  which  this  sec- 
tion was  amendatory,  was  revised  and 
amended  In  1879,  (article  3,  c.  A,  Rev.  8t. 
1879,)  and  section  5  of  that  act  omitted ; 
and  thereby  the  same  was  repealed,  (Rev. 
St.  1879,  S  8160.1)  If,  however.  It  had  not 
been  repealed,  the  power  thereby  granted 
would  have  no  application  to  the  ease  In 
hand.  The  civil  bnslness  of  the  county,  in 
the  transaction  of  which  the  eonnty  court 
was  thereby  empowered  to  employ  tbe 
necessary  assistance  of  counsel,  bad  no 
reference  to  the  powerof  tbe  county  court, 
when  acting  as  the  agent  of  the  state  m 
the  matter  of  the  assessment,  levy,  and 
collection  of  the  general  revenue,  but 
strictly  to  Its  business  as  a  municipality, 
as  In  Thrasher  v.  Greene  Co.,  87  Mo.  419. 
Besides,  the  revenue  law  is,  in  itself,  a 
complete  system  prescribing  service,  and 
providing  compensation  for  such  service, 
and  such  compensation  is  neoeasarlly  ex- 
clusive. Hubbard  v  Texas  Co.,  101  Mo. 
210, 13  8.  W.  Rep.  1066;  Harris  v.  Bufflng- 
ton,  28  Mu.  58.  .Other  grounds  In  support 
of  the  conclusion  reached  by  the  eirenit 

>ltev.  St  1879,  f  8160:  "AU  acta  of  a  general 
nature,  revised  and  amended  and  le^enacted  at 
the  present  session  of  tbe  general  assemDly,  so 
soon  as  such  acts  shall  take  effect,  shall  he  taken 
and  construed  as  repealinx  all  prior  laws  reli^iog 
to  the  same  subject. " 
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court  mlgbt  b«  stated,  but  tbeae  are  snffl- 
cient.    The  Jodgment  is  affirmed. 
All  concur. 


IiOCKBlDGB  y.  MAOB. 

taumnm*  Court  cf  MUtowi,  DMtUm  Ko.  i. 
March  14.  ISea.) 

DanSKS— PaSFBTOlTIBR. 

A  dmiae  to  testator'*  aon,  seven  years  old, 
for  lUe,  remainder  to  the  son's  children  /or  life, 
remainder  to  the  son's  grandchildren  in  fee,  is 
void,  the  gift  to  the  son's  grandchildren  contra- 
Tening  the  rule  against  perpetuities,  and  with 
it  falling  the  other  gifts. 

Appeal  frotn  circuit  conrt,  Jaekson  coon- 
ty :  JoB.v  W.  Henry,  Judfie. 

Action  by  Cbarles  R.  Lockiidge  against 
'William  L.Macp  to  enforce  a  vendor's  Men. 
Jac^ment  tor  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Boggeaa  A  Moore,  for  appellant.  Ebs  A 
Bioek,  for  respondent. 

Sbebwood,  C.  J  Tbis  litigation,  began 
tn  Jane,  1889,  grows  out  of  a  contract  in 
writing  entered  Into  between  the  plaintiff 
and  defendant,  whereby  the  former  agreed 
to  convey  to  tbe  latter  a  certain  undivid- 
ed one-half  of  real  estate  which  be  claimed 
ander  tbe  third  clause  of  the  will  of  bis  fa- 
ther, Thomas  J.  Lockridgn,  who,  as  the 
owner  of  tbe  land,  executed  tbe  will  in 
1867,  and  died  In  1868.  Said  danse  is  the 
following:  "Tb/rd.  I  do  hereby  give  and 
devise  unto  ray  children  now  born,  and 
which  may  hereafter  be  born,  and  to  the 
istrae  of  their  bodies,  as  a  life-estate  only, 
to  sa!d  two  generations,  my  home  farm 
containing  one  hundred  and  twenty  (120) 
acres,  situated  in  Ka  w  township,  Jackson 
■county,  state  of  Missouri,  except  the  res- 
ervation of  life-estate  to  my  wife  herein- 
after mentioned,  and  opoo  the  death  of 
toy  grandchildren  the  title  in  fee-simple  to 
eald  br>nie  place  Is  to  vest  absolutely  In 
my  great-grandchildren,  their  heirs  and 
assigns.  It  is,  however,  expressly  provid- 
ed herein  that  neither  my  children,  grand- 
-children,  nor  any  of  them  shall  ever  sell, 
transfer,  or  dispose  of  their  estate,  or  any 
Interest  therein,  in  and  to  said  farm,  an- 
der any  pretense  or  circumstances  what- 
ever; but  that  my  children,  and.  after  the 
death  of  my  children,  then  my  grandcbil- 
•dren,  shall,  during  their  natural  lives,  re- 
nnain  in  tbe  sole  and  actual  and  exclusive 
possession  of  said  home  farm,  excepting 
my  wife's  possession;  nor  shall  my  great- 
grandchildren, nor  either  of  them,  make 
any  sale,  transfer,  or  disposition  of  their 
interests  and  estates  in  said  home  farm, 
previous  to  tbe  death  of  ray  grandchil- 
dren, and  the  date  at  which  my  great- 
grandchildren may  lawfully  come  into  tbe 
full  right  and  lawful  enjoyment  of  tbe 
lawful  possession  of  said  home  farm;  and 
should  any  of  my  children,  grandchildren, 
and  great-grandchildren  make  any  sale, 
transfer,  or  disposition  of  their  interests, 
estate,  and  possession  of,  in,  and  to  their 
respective  shares  or  portions  of  my  said 
borne  farm,  in  violation  of  the  express 
provisions  of  this,  my  last  will,  then, 
-and  In  that  event,  such  sale,  conveyance, 
transfer,  and  disposition  of  such  interest, 
entate,  and  possession  therein  shall  be  in- 


valid,  null, and  void, and  such  interest,  es- 
tate, and  poMsesnion,  so  attempted  to  be 
transferred  or  assigned,  shall  be  forfeited, 
daring  the  life-time  u(  thodescendantso  at- 
tempting such  transfer,  to  my  other  de- 
scendants equally,  who  have  faithfully  ad- 
hered to  and  performed  tbe  said  provis- 
ions of  this,  my  last  will,  and  kept  and 
remained  In  possession  of  said  inherit- 
ance; bnt  in  no  event  shall  such  forfeit- 
ures affect  the  issue  of  my  descendant  who 
should  violate  the  provisions  of  tbis  will, 
bnt  such  issue  shall  inherit  his  rights  and 
estate  under  this  will  in  the  same  manner 
as  though  the  ancestor  had  faithfully  per- 
formed and  conformed  to  the  provisions 
of  this  will ;  and  should  all  of  my  descend- 
ants hereinbefore  mentioned,  at  any  one 
time,  violate  the  said  express  provisions 
of  tbis  will,  then,  daring  their  life-time, 
tbey  shall  forfeit,  from  tbe  time  of  such 
violation,  all  their  interest,  estate,  and 
possession  in  said  home  farm  to  my  col- 
lateral heirs,  who  may  bold  same  until  the 
death  of  my  descendants  wbo  have  so 
violated  the  express  provisions  of  this  will 
hereinbefore  forbidden."  Tbe  fifth  cause 
in  the  will  gave  tbe  wife  a  life-estate  In 
the  same  land.  Plaintiff  tendered  a  deed 
for  tbe  land,  but  tbe  defendant  refused  to 
accept  the  same,  on  tbe  ground  that 
plaintiff  only  bad  a  life-estate  in  the  land. 
The  plaintiff  songbt  by  this  proceeding 
to  enforce  bis  vendor's  lien.  Tbe  cause 
was  heard  and  determined  on  tlie  facts 
already  stated,  as  well  as  on  the  follow- 
ing additional  agreed  facts*  "Thomas  J. 
Liockrldge  at  the  time  of  his  death,  left  a 
widow,  Mary  E.  Lockridge,  and  four  chil- 
dren, viz.,  Cbarles  B.  Lockridge,  plaintiff 
in  this  cause;  and  three  daughters,  Nan- 
nie J.  Lockridge,  Nellie  McCoy  Loekridge, 
and  Mary  Dudley  Lockridge.  Nannie  J. 
Lockridge  was  married  to  Victor  B.  Bell 
on  tbe  24th  day  of  June,  1879,  and  is  yet 
living.  Mary  E.  Lockridge,  widow  of 
Thomas  J.  Lockridge,  died  a   widow  on 

the day  of ,  1868.    Nannie  J. 

Lockridge  was  bom  in  April,  1862;  Cbarles 
R.  Lockridge  was  born  in  Jnne  8,  1K60; 
Nellie  McCoy  Lockridge  was  born  in  Jan- 
uary, 1859;  Mary  Dudley  Lockridge  was 
born  In  1867.  Thomas  J.  Lockridge  was 
never  married  but  once,  and  then  to  Mary 
E.  Nelson,  who  survived  ber  husband,  and 

died  a  widow  on  the day  of , 

1868.  She  was  never  married  but  once. 
Mary  Dudley  Lockridge  died  in  infancy  on 

tbe day  of ,  1872,  unmarried 

and  without  issue.  Nelson  McCoy  Lock- 
ridge died  In  infancy,  on  the  — —  day  of 

,  1872,  unmarried  and  without  Issue. 

In  the  year  1886,  prior  to  the  commence- 
ment of  this  suit,  Nannie  J.  Bell  and  hus- 
band made  and  delivered  to  Charles  R. 
Lockridge  a  deed  for  tbe  land  in  fee-slra- 
ple,  of  which  land  that  in  controvers}  In 
this  suit  is  a  part.  Tbe  said  Cbarles  R. 
Lockridge,  plaintiff  herein,  prior  to  con- 
tracting tor  the  sale  to  defendant  of  tbe 
land  In  question  In  this  action,  had  en- 
tered Into  a  contract  to  sell  and  convey  to 
one  Joseph  Mariner  an  undivided  half  in- 
terest in  the  same  property  sold  to  defend- 
ant." After  hearing  the  evidence,  the 
court  gave  judgment  for  the  plaintiff  in 
the  sum  claimed,  and  decreed  tbe  sale  of 
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the  land  (or  the  payment  of  aald  sam. 
Acting  on  the  theory  that  be  and  bla  sis- 
ter owned  the  land  in  fee,  it  was  divided; 
the  south  portion  of  It,  which  contained 
the  land  in  con trnvemy,  being  conveyed  to 
plalntiil  by  his  sister. 

1.  The  question  arising  on  the  record  ta 
whether  the  plaintiff  is  the  owner  in  fee  of 
the  land  he  contracted  to  convey  to  the 
defendant.  The  third  clause  and  the  pro- 
visions of  the  fifth  clanse  of  the  will  must 
determine  this  In  accordance  with  the  set- 
tled rules  of  law.  By  the  plain  terms  of 
tbla  will,  a  life-estate  is  given— First,  to 
the  wife;  aeeoad,  a  life-estate  to  the  tes- 
tator's children;  tbtrd,  a  life-estate  to 
the  testator's  grandchildren ;  fourth,  au 
estate  in  fee  to  the  testator's  great-grand- 
children. The  heart  of  this  cause  is  in- 
volved in  this  question :  Does  the  third 
clause  violate  tb<i  rule  respecting  perpe- 
tuities? Or,  in  other  words,  are  the  lim- 
itatioua  over  to  the  grandclilldreu  and 
great  grandchildren  void,  and  do  the  chil- 
dren of  the  testator  take  an  estate  in  fee? 
Touching  this  point  of  perpetuities,  an 
eminent  authority  says:  "Still  the  policy 
of  the  law  is  against  clogging  the  free 
alienation  of  estates,  and,  as  will  he 
shown  hereafter,  it  has  become  an  imper- 
ative, unyielding  rule  of  law— F/rut,  that 
no  eatate  can  be  given  to  the  unborn  child 
of  an  unborn  child ;  and,  aeeoad,  that 
lands  cannot  be  limited  in  a  ay  mode  so  as 
to  be  lucked  up  from  alienation,  beyond 
the  period  of  a  life  or  lives  in  being  and 
twenty-one  years  after,  allowing  the  pe- 
riod of  gestation  in  addition  of  a  child  en 
ventre  sa  were,  who  is  to  take  under  such 
limitation."  IWasbb.Real  Prop.  (5th  Ed.) 
p.  115.  "Not  only  la  the  rule,  thus  modi- 
fied, imperative  in  its  bearing  upon  the 
limitation  of  an  executory  interest,  but 
the  limitation,  in  order  to  be  valid,  must 
be  so  made  that  the  estate,  not  only  may, 
but  must,  vest  in  possession  within  the 
prescribed  period.  If,  by  any  possibility, 
the  vesting  maybe  postponed  beyond  this 
period,  the  limitation  will  be  void."  Id. 
p.  760.  "Thus  if  an  estate  were  limited  to 
A.  tor  life,  remainder  to  his  unborn  son  for 
lite,  remainder  to  the  sons  of  his  unborn 
son,  the  limitation  would  be  too  remote, 
so  far  as  the  grandchildren  were  con- 
cerned, and  therefore  void."  2  Washb. 
Real  Prop.  p.  760.  Charles  B.  Lockridge, 
at  the  death  of  bis  father,  the  testator, 
was  seven  and  one-half  years  old.  The  will 
gave  him  one-fourth  interest  In  the  land 
for  life;  the  remainder  to  his  unborn  chil- 
dren for  life;  remainder  In  fee  to  his  un- 
born grandchildren,  /.  0.,  unborn  children 
of  unborn  children.  It  Is  clear  that  at  the 
death  of  Thomas  J.  Lockridge  no  life-es- 
tate vested  in  the  children  of  the  plaintiff 
Charles  R.  Lockridge,  for  none  were  then 
in  existence,  nor  does  the  agreed  state- 
ment of  facts  allege  that  there  are  any  in 
existence  now ;  and  it  is  equally  clear  that 
the  fee  Is  not  vested  In  his  grandchildren, 
for  the  agreed  statement  does  not  allege 
that  he  has  any  now.  It  tbei-efore  Is 
within  the  range  of  probability  that  all 
the  grandchildren  of  Charles  R.  Lockridge 
may  be  born  22  years  after  his  death. 
This  probability  existed  at  the  death  of 
tJtc  testator.    This  is  fatal  to  the  devise. 


according  to  the  following  authorities: 
Thus  It  Is  said  in  a  recent  work  of  recog- 
nised merit:  "It  is  not  enough  that  a  con- 
tingent event  may  happen,  or  even  that 
It  will  probably  happen,  within  the  limits 
ot  the  rule  against  perpetuities.  If  it  can 
possibly  happen  beyond  tboae  limits,  an 
Interest  conditioned  on  it  is  too  remote. ' 
Uray,  Perp.  p.  161,  S  214.  In  Leading  Cases 
in  the  American  Law  ot  Real  Property, 
with  notes  by  Sharswood  and  Budd,  (vol- 
ume 2,  p.  487,)  it  is  said :  "The  rule  is  im- 
perative that,  to  be  valid,  the  limitation 
must,  by  the  terms  of  its  creation,  take 
effect,  if  at  all,  within  tbe  prescribed  pe- 
riod. If  the  limitation  be  in  aucb  terms 
that  it  may  or  may  not  take  effect  witbia 
tliesaid  time.  It  is  void." 

2.  The  remainder  in  fee  to  tbe  great- 
grandchildren being  void,  it  must  there- 
fore remain  in  tbe  lieirs  at  law,  and  can- 
not be  divested  by  anything  the  will  con- 
tains. Upon  this  premise  these  questions 
arise:.  What  becomes  ot  the  estate  to 
Mary  Lockridge,  widow, for  life,  to  Charles 
B.  Lockridge,  son,  for  life,  remainder  to 
his  children  for  life?  Do  tbey  share  the 
fate  of  the  clause  which  attempts  to  give 
to  the  great-grandchildrpn  an  estate  in 
fee,  or  is  the  will  void  only  in  so  far  as  it 
exceeds  the  limitation  prescribed  by  law. 
On  this  point  Sir  William  Grant  in  Leake 
V.  Bobiuaon,  2  Mer.  363,  remarked :  "  Per- 
hapa  it  might  have  been  aa  well  it  the 
eourta  had  originally  held  an  executory 
devise,  transgressing  the  allowed  limit,  to 
be  void  only  for  the  excess,  when  the  ex- 
cess could,  as  in  this  case  it  can,  he  clearly 
ascertained.  But  the  law  is  otherwise 
settled."  "Where  tbe  limitation  which 
would  fall  within  tbe  allowed  limit  is  so 
bound  up  with  one  which  falls  without 
the  same  as  to  constitute  in  fact  but  one 
disposition  of  tbe  property,  there  tbe  com- 
mon law  will  not  interfere  to  save  the 
prior  limitation."  3  Sharsw.  &  B.  Lead. 
Cas.  Beat  Prop.  p.  48»<.  See,  also,  St. 
Amour  V.  Rivard,  2  Mich.  294,  where  the 
same  doctrine  is  announced  after  an  able 
and  elaborate  citation  and  review  ot  the 
authorities.  To  the  same  effect  are  Dono- 
bue  V.  McMchol,  61  Pa.  St.  loc.  cit.  78,  79; 
Uawley  v.  James,  16  Wend.  loc.  cit.  120, 
121, 126.  Oulded  by  these  authorities.  It 
must  be  held  that  the  third  clause  of  the 
will,  constituting,  as  It  does,  but  one  dis- 
position of  the  "Home  Farm,"  must  fail 
/o  toto,  and  that  piece  ot  property  must 
go  to  the  heirs  at  law. 

3.  Inasmuch  aa  tbe  children  of  tbe  tes- 
tator take  as  tenants  in  common  under 
our  statutory  provisions,  and  inasmuch 
as  two  of  those  children  have  died  with- 
out issue,  and  the  plain  tiff  iias  purchased 
the  interest  ot  bia  sister  in  tbe  "Home 
Farm,"  it  is  very  clear  that  his  title  is 
valid.  The  various  statutory  provisions 
which  have  been  cited  do  not  affect  the  re- 
sult here  announced.    Judgment  afiirmed. 

All  concur. 


I/xjKHiDGa  V.  Harinsb. 

(Supreme  Court  of  Missouri,  ZMvirton  Wa  f. 
March  14,1893.) 

Appeal  from  circuit  court,  Jackson  county;  Johk 
W.  HsNRT,  Judge. 
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Actiun  by  Charles  R.  Lookrldge  agalost  Joaepb 
Hariner  to  enforce  a  vendor's  lien.  Jadgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

Boggesa  AUoore,  for  appellant.  Bu  &  BUxSi, 
for  respondent. 

8h>bwood,  C.  J.  This  cause  is  in  all  respects 
similar  in  its  controlling  principles  to  that  of  Locli- 
rldge  V.  Mace,  18  8.  W.  Rep.  1146,  (decided  at  the 
present  term,)  and  for  like  reasons  Judgment  is 
atOrmed.     All  concur. 


Fountain  et  a/,  y.  ScHnLBNBERO  &  Boeck- 

L.BB  LUMBBK  CO. 

(Supreme  Court  of  IdUivwri,  DimMon  No.  1. 
March  14, 1892.) 

BbKAOB    or    CiOSTBAOT  — HSABORB  OT    DaMAOSS— 

iiiabu.itibs  or  assionbb  — comstructioh  ov 
Contract. 

1.  Where  plaintiffs  leased  a  lot  to  defendant, 
who  agreed  to  pay  the  taxes  thereon  for  the  use 
ot  ttte  same,  and  neglected  so  to  do,  whereupon 
the  pvoperty  was  sold  for  taxes,  and  pl'aintifts 
lost  title  thereto,  the  proper  measure  of  plain- 
tUTs  damage  is  tne  amount  of  the  tax  unpaid, 
together  with  interest  thereon. 

9.  Where  defendant  was  a  corporation  that 
"went  into  tlie  shoes"  of  the  original  lessee,  sno- 
seeding  it  in  its  business  and  occupancy  of  the 
lot,  defendant  is  liable  for  taxes  that  became  due 
while  its  predecessor  was  in  possession. 

8.  The  fact  that  plaintiffs  were  non-residents, 
and  had  no  aotoal  notice  of  the  tax-sale,  gare 
ttiem  no  right  to  rely  on  defendant's  agreement 
as  one  of  indemnity  in  case  of  tax-sale,  they  be- 
ing chargeable  with  knowledge  of  the  annual 
levy  of  tax  38  against  their  property. 

4.  The  refusal  of  the  court  to  rule  on  the 
qaestlon  as  to  whether  the  tax  judgment,  and 
sale  thereunder,  dlrested  plaintiffs  of  their  title, 
■wtti  not  error,  such  question  being  immaterial. 

6.  Where  defendant  and  the  prior  firms  oc- 
cupied under  a  written  lease  from  a  trustee, 
whose  title  was  not  disputed  by  defendant,  it 
was  enough  for  plaintiffs  to  show  that  they  held 
the  title  conveyed  to  such  trustee. 

5.  A  deed  of  certain  lots  stated  that  it  was 
given  to  indemnify  the  jTantor's  sureties  on  a 
certain  bond,  tor  a  designated  amount  payable 
at  her  death,  and  to  save  them  from  pecuniary 
harm,  conveyed  "in  trust,  however,  as  aforesaid, 
to  the  intent"  that  the  beneficiaries  "sball  have 
possession,  exclusive  control,  and  management  of 
the  lots,  and  be  entitled  to  all  the  profits  and 
rents;"  and  the  trustee,  at  the  death  of  the  gran- 
tor or  thereafter',  as  the  beneficiaries  may  direct, 
shall  "make  and  convey  such  title  as  is  vested 
in  nlm"  to  any  person  or  persons  whom  the  ben- 
eficiaries may  designate.  Held,  that  the  instru- 
ment was  in  the  nature  of  a  mortgage,  and  not  an 
absolute  conveyance. 

Cross-appealR  from  St.  Louis  circuit 
coart;  D.  D.  Fibhbk,  Jad^e. 

Action  by  Lamar  Fountain  and  others 
against  Scbulenberg  &  Boeckler  Lumber 
Company.  From  a  Judgmentfor  plalntittS 
both  sides  appeal.    Affirmed. 

E.  T.  Parish,  for  plaintiffs.  Rudolph 
Sebulenberfc,  tor  detendaut. 

Black,  J.  The  plaintiffs  aver  that  they 
were  the  owners  of  Jot  98,  In  block  81,  of 
North  St.  Louis;  that  the  defendant  cor- 
poration occupied  the  lot  in  1S79  as  tbeJr 
tenant,  under  an  agreement  to  pay  the 
taxes  assessed  thereon  as  a  rental  there- 
for; that  the  defendant  suffered  and  al- 
io wed  the  lot  to  be  sold  tor  the  taxes  of  1879, 
amountln;!  to  f64,  whereby  they  lost  their 
property ;  that  the  lot  was  of  the  value  of 
9o,0ti0,  and  lor  this  amount  they  ask  judg- 
ment. The  court  gave  judgment  for  plain- 


tiffs tor  f  1U2.07,  the  amount  of  the  taxes  and 
interest  thereon,  and  from  that  judgment 
both  sides  appealed.  The  evidence  shows 
that  on  the  10th  December,  1842,  Mary  C. 
Smith,  by  her  deed  of  that  date,  conveyed 
this  and  another  lot  to  Major  C.  Cheatam, 
in  trust  for  Henry  B.  Brickell  and  Lemuel 
Smith,  Jr.  This  deed  states  that  Brickell 
and  Smith  are  bound  as  the  sureties  of 
Mary  C.  Smith  on  a  bond  given  by  her  for 
the  use  and  benefit  ot  the  heirs  of  Nicholas 
P.  Smith,  for  the  sum  of  $4,315,  due  at  the 
death  of  said  Mary  C.  Smith  ;  that,  owing 
to  the  amount  of  debts  against  her,  the 
sureties  will  in  all  probability  have  to  pay 
the  bond  at  her  death ;  that,  to  Indemnify 
them  from  pecuniary  barm,  she  conveys 
the  lot  to  Cheatam,  "in  trust,  however, 
as  aforesaid,  to  the  Intent  and  purpose 
that  said  Henry  B.  Brickell  and  Lemuel 
Smith,  Jr.,  shall  have  the  possession  of  the 
lot,  and  the  exclusive  control  and  man- 
agementot  the  same,  and  be  entitled  to  all 
the  profits  and  rents  arising  from  the  rent 
or  Improvement  of  the  said  lot;  and  the 
said  Major  C.  Cheatam  shall,  at  the  death 
of  said  Mary  C.  Smith,  or  at  any  time 
after  her  death,  as  the  said  Henry  B. 
Brickell  and  Lemuel  Smith,  Jr.,  may  ap- 
point, make  and  convey  such  title  as  la 
vested  In  him  by  this  Instrument  to  any 
person  or  persons  whom  the  said  Henry 
B.  Brickell  and  Lemuel  Smith,  Jr.,  may 
designate."  Brickell  and  Major  Cheatam 
married  daughters  of  Mary  C.  Smith,  and 
Lemuel  Smith,  Jr.,  was  her  son.  Lemuel 
Smith,  Jr.,  died  In  1843.  Brickell  died 
prior  to  1K68.  Mary  C.  Smith  died  in  May, 
1868,and  Major  Cheatam  died  in  1873.  The 
plaintiffs  In  this  case  are  not  the  persons 
upon  whom  descent  was  cast  at  the  death 
of  Mary  C.  Smith,  as  Is  alleged  in  the  peti- 
tion, but  they  are  heirs  of  and  purchasers 
from  the  heirs  of  such  persons.  Between 
1855  and  1860  Major  Cheatam,  as  such  trus- 
tee, through  bis  attorney  In  fact,  leased 
the  lot  to  the  firm  of  Brotberton  &  Dry  den 
for  a  period  of  1.5  years,  the  lessees  agree- 
ing to  pay  the  taxes  on  the  property  for 
the  use  of  the  same.  This  firm  occupied 
the  lot  for  a  lumber-yard,  and  paid  the 
taxes  thereon  until  1864.  The  same  busi- 
ness was  continued  by  the  following 
firms,  which  succeeded  each  other  in  the 
following  order:  Dryden,  Overstols  & 
Co.;  Di-yden,  Wagner  &  Co.;  A.  Boeckler 
&  Co.  The  last  firm  was  succeeded  by  the 
defendant, Scbulenberg&  Boeckler  Lumber 
Company,  a  corporation  organized  on  the 
12th  February,  1880.  These  several  firms 
occupied  the  property  for  the  same  busi- 
ness, and  paid  the  tuxes  regularly  down 
to  the  year  1879.  The  defendant  corpora- 
tion contluued  to  use  the  lot  for  like  pur- 
poses. Mr.  Boeckler,  the  president  of  the 
defendant  and  a  member  of  the  firm  of  A. 
Boeckler  &  Co.,  testified  that  that  firm 
occupied  the  lot  In  1879;  that  the  failure 
to  pay  the  taxes  for  that  year  was  due  to 
some  oversight;  that  the  defendant 
paid  taxes  on  the  lot  after  1879;  that  the 
prior  firms  had  paid  the  taxes ;  and  that 
the  defendant  "just  went  into  their  shoes. " 
In  1881  the  collector  brought  suit  against 
the  unknown  heirs  of  Mary  C.  Smith  to 
enforce  the  payment  of  the  taxes  for  1879. 
The  defendants  in  that  case, being  all  non- 
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VMldentB,  were  notifled  by  pablteatlon, 
and  a  JadKntent  was  reodered  by  defnalt 
lor  f68.40.  Tbe  property  waa  sold  in  1882 
to  one  Mary  Wing  fur  f618,  ander  an  exeeo- 
tlon  iesaed  on  tbe  special  tax  indgment. 

1.  Conceding:,  for  the  present,  that  the 
defendant  Is  liable,  and  liable  to  these 
plalntitiB,  as  their  tentuit,  for  a  failore  to 
pay  the  taxes  for  1879,  tbe  qoestion  then 
arises,  vittat  Is  the  nieaeore  of  damages? 
The  plaintiffs  contend  that  they  should 
have  been  awarded  the  full  value  of  tbe 
lot,  while  the  trial  court  held  that  they 
could  not,  in  any  event,  recoyer  mora  than 
the  amount  of  tbe  unpaid  taxes  and  in- 
terest ;  and  hence  that  court  did  not  pass 
npon  the  question  of  the  validity  of  tbe 
tax  Judgment  and  sale  thereunder.  The 
averment  of  the  petition  is,  and  ti>e  evi- 
dence tends  to  show  no  more,  that  the  de- 
fendant agreed  to  pay  the  taxes  In  lien  of 
rent.  Such,  then,  la  tbe  covenant  for  the 
breach  of  which  damages  to  the  full  value 
of  tbe  lot  are  demanded.  Mr.  Sedgwick, 
after  alluding  to  Hadley  v.  Baxendale,  ft 
Exch.  841,  and  subsequent  American  and 
English  cases,  reaches  this  conclusion: 
"That  the  plaintiff  recovers  such  damages 
as  are  proximate  and  natural,  and  that, 
in  ascertaining  what  are  natural  cnnse- 
qnenees,  we  must  talin  Intoaccuunt  all  the 
drcumstances  of  tbe  rase,  inclndlog  all 
facts  bearing  on  the  questions  which  were 
in  the  knowledge  of  buth  parties,  even 
though  there  be  sueli  as  would  not  neces- 
sarily, without  such  knowledge, enter  Into 
it."  1  Sedg.  Dam.  (8th  Ed.)  §  140.  From 
this  statement  of  the  general  rule  as  to 
the  measure  of  damages  in  case  of  a  breach 
of  contract,  it  is  evident  we  must  look  to 
its  application  in  particular  cases  for  a 
deOnite  guide.  In  Rector  v.  HIgglns,  48 
N.  Y.  532,  the  tenant  covenanted  to  pay 
and  discharge  all  taxes  and  assessments. 
Having  failed  to  pay  assessments  made  by 
tbe  city  authorities  to  a  large  amount, 
the  lessor  brought  suit,  and  was  allowed 
to  recover  the  full  amount  of  the  assess- 
ments, though  be  had  not  paid  any  part 
of  them.  Tbe  covenant,  it  was  held,  was 
not  one  simply  of  iademnity,  but  a  posi- 
tive agreement  to  pay  the  assessments, 
and  was  brukpn  when  the  defendant 
neglected  to  pay  tbe  taxes.  "When  the 
lessees  neglect  to  pay,  a  cause  uf  action  at 
once  accrues  to  tbe  lessor,  and  he  may 
either  pay  tbe  tax  and  sue  the  lessee  for 
the  amount,  or  may  sue  without  so  pav- 
ing It  himself."  Taylor,  Landl.  ft  Ten. 
(8tb  Ed.)  S  890.  Indeed,  it  may  be  stated, 
as  a  general  rnle,  that  when  the  defendant 
contracts  to  pay  a  debt,  and  fails  to  do 
so,  tbe  measure  of  damages  is  the  amount 
of  tbe  debt;  bat,  when  the  contract  is  one 
of  indemnity  only,  damages  must  be  sus- 
tained before  a  recovery  can  be  had.  Ree- 
fer V.  HIgglns, supra;  Ham  v.  Hill,  20  Mo. 
275:  Rowsey  v.  Lynch,  61  Mo.  660. 

The  defendant's  agreement  was  not  one 
to  protect  and  save  the  plaintiffs  harm- 
less from  all  the  consequences  that 
might  flow  from  the  non-payment  of  the 
taxes.  That  is  not  its  scope,  object,  or 
purpose.  It  was  an  agreement  to  pay  the 
taxes  when  due.  The  amount  to  be  paid 
was  fixed  as  soun  as  the  taxes  were  levied, 
and  tbe  agreement  was  broken  as  soon 


as  they  became  due  and  were  not  paid. 
The  plaintiffs,  as  we  have  seen,  could  have 
then  maintained  a  suit  for  tbe  amount  of 
the  taxes,  without  flrat  paying  them;  for 
that  amount  became  a  debt,  and  the  dam- 
ages are  the  same  as  allowed  in  other 
cases  of  non-payment  of  debts, natndy.  In- 
terest.  The  plaintiffs  were  non-residents, 
it  is  true,  and  it  does  not  appear  that 
they  had  any  actual  notice  that  these 
taxes  had  not  been  paid ;  but  they  were 
bound  to  know  that  taxes  would  b«  lev- 
ied annually  on  their  proiierty ,  and  that  the 
property  would  be  bound  for  the  payment 
of  them.  They  failed  to  give  the  matter  any 
attention,  and  the  defendant  and  tbe  firm 
of  A.  Boeckier  &  Co.  failed  to  pay  them 
by  an  overeight,  due,  it  would  seem,  to 
a  change  of  clerks.  We  think  it  follows, 
from  wnat  has  been  said  as  to  tbe  legal 
effect  of  tbe  agreement,  that  the  plaintiff 
bad  no  right  to  rely  upon  tbe  contract  as 
one  of  indemnity  in  case  of  a  sale  of  tbe 
property. 

We  are  cited  to  State  v.  Finn,  87  Mo. 
812,  as  leading  to  a  different  result.  That 
was  a  suit  against  tbe  sheriff  for  a  false 
return,  and  Is  wholly  inapplicable  to  the 
case  In  hand.  Blood  v.  Wilklns,  43  Iowa, 
666,  is  more  in  point.  It  wus  held  in  that 
case  that,  where  money  Is  furnished  tu 
an  agent  to  pay  taxes,  and  the  agent  fails 
to  pay  them,  by  reason  of  which  the  land 
la  lost,  the  measure  of  damages  may  be 
the  money  furnished,  with  interest  or  the 
value  nf  the  land,  according  to  circom- 
stances :  that,  if  the  land-owner  Is  informed 
of  bis  agent's  failure  to  pay  tbe  taxes,  his 
damages  will  be  the  money  furnished,  with 
Interest,  but  if  he  has  no  such  knowledge, 
and  the  land  Is  lost  solely  through  thefault 
of  the  agent,  then  the  agent  will  be  lia- 
ble for  the  value  of  the  land.  The  duties 
uf  an  agent  intrusted  witb  money  to  pay 
taxes  are  different  from  tbe  duties  of  a 
tenant  who  agrees  simply  to  pay  taxes  in 
lieu  of  rents.  In  tbe  former  case  the  land- 
owner has  a  right  to  rely  npon  his  agent 
to  pay  them,  for  it  is  for  that  particular 
purpose  that  the  agent  is  appointed,  while 
in  tbe  latter  case  the  land-uwner  must  see 
to  it  that  the  taxes  are  paid.  Tbe  court, 
we  conclude,  gave  correct  instructloiM  as 
to  the  measure  of  damages.  Thequestlon 
whether  the  tax  Judgment  and  sale  there- 
under divested  the  plaintiHB  of  their  title 
is  therefore  Immaterial  In  this  case,  and 
the  court  did  not  err  In  falling  to  rale  spon 
that  question. 

2.  The  defendant  by  Its  appeal  contends 
that  It  Is  not  lialtle  to  the  plaintlHto  In  any 
amount,  and  tbe  question  nnder  tbis  claim 
arises  on  tbe  refusal  of  tbe  court  to  give 
Instructions  to  tbe  following  etfect:  "(1) 
Under  the  pleadings  and  evidence,  the 
plaintiffs  cannot  recover.  (2)  The  defend- 
ant cannot  beheld  liable  for  any  tax  as- 
sessed prior  to  the  time  It  became  Incorpo- 
rated and  occupied  the  lot.  (3)  It  tbe 
plaintiffs  acquired  title  by  tbe  deeds  dated 
in  1883  and  1884.  read  In  evidence,  then 
they  cannot  recover.  (4)  It  Mary  0.  Smith 
conveyed  tbe  lot  to  C.  Cheatam  by  her 
deed  of  December  10,  1842,  tbe  title  so 
vested  in  him  was  not  atlScted  by  tbe  tax- 
sale.  " 

We  have  already  said  it  was  not  neeaa- 
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aary  for  tbe  trial  conrt.for  any  of  the  par- 
poaee  of  this  action,  to  pass  upon  tbe  ra- 
tidityotthe  tax-sale,  and  hence  this  fourth 
InBtractlon  was  properly  refused. 

Tu«  third  Instruction  has  no  evidence  to 
Bnpport  it.  The  plaintiUs  do  not  claim 
alooe  under  these  deeds.  For  a  part  of 
their  title  they  claim  by  descent  from  the 
heirs  of  Mary  C.  Smith.  It  is  fur  an  undi- 
vided Interest  only  that  they  claim  under 
tbe  deeds.  Besides  this,  tbe  deed  dated 
the  Ist  July,  1884,  professes  to  be  in  correc- 
tion of  a  prior  deed  from  the  same  gran- 
tors to  the  same  grantees,  dated  the  4th 
March.  1878;  and  the  deed  of  the  9th  Octo- 
ber, 1883,  was  made  to  correct  the  ac- 
knowledgment of  a  deed  between  tbe  same 
parties  dated  April  17,  1879;  and  tbe  other 
one.  dated  tbe  23d  April,  1883,  was  made 
to  correct  a  deed  dated  26th  April,  1879. 
For  ail  tbe  purposes  of  this  case,  these 
deeds,  made  in  1888  and  1884,  relate  back 
to  the  (late  of  tbe  deeds  whicli  they  were 
designed  to  correct,  and  tbe  plaintiffs  are 
to  be  regarded  as  acquiring  the  title  at 
the  dates  of  the  original  deeds.  They 
therefore  appear  to  have  been  tbe  owners 
-when  the  taxes  accrued.  At  least  nothing 
to  tbe  contrary  is  shown  by  the  record  or 
pointed  out  by  counsel. 

As  to  the  second  refused  instruction,  the 
evidence  shows  that  A.  Boeckler  &  Co. 
occapled  the  lot  during  and  prior  to  1879, 
and  became  bound  to  pay  the  taxes  for 
that  year.  The  members  of  that  firm  and 
other  persons  formed  thedefendant  corpo- 
ration in  February,  1880,  which  was  after 
tbe  taxes  for  1879  became  due.  But  this  is 
not  all.  Boeckler,  the  president  of  the  de- 
fendant, shows  that  the  several  flrois  suc- 
ceeded each  other  in  the  bnalness  and  oc- 
cupancy of  tbe  lot,  and  that  there  was 
some  change  in  the  membership  of  each 
firm,  and  be  then  says,  "  We  Just  stepped 
Into  their  shoes."  From  this  statement 
and  tbe  general  tenor  of  tbe  evidence  It 
may  be  fairly  inferred  that  thedefendant 
assumed  tbe  unpaid  debts  of  tbe  tlrm,  cer- 
tainly such  as  the  payment  of  these  taxes. 
It  may  be  true  that,  In  tbe  absence  of  this 
evidence,  the  defendant  would  not  be  lia- 
ble for  these  taxes,  but  in  view  of  this  evi- 
dence tbe  instruction  was  properly  re- 
(osed.  It  Is  really  no  more  than  a  de- 
marrer  to  the  evidence. 

It  is  again  Insisted  that  the  first  refused 
Instruction  should  have  been  glvea,  be- 
cause tbe  plaintiffs  failed  to  show  any  ti- 
tle whatever,  by  deedror  otherwise.  Tbe 
evidence  certainly  tends  to  show  that  the 
defendant  and  tbe  prior  firms  occupied 
the  lot  under  a  written  lease  from  Cheat- 
am.  Though  tbe  lease  bad  been  lost, 
and  was  not  produced  on  the  trial,  still 
tbe  evidence  of  the  attorney  In  fact  who 
aisned  It  is  clear  that  It  was  made  in  tbe 
name  of  Cheatam,  as  trustee.  Thedefend- 
ant cannot  and  does  not  dispute  the  title 
of  Cheatam  as  trustee,  and  It  la  enough 
for  tbe  plaintiffs  to  show  that  they  bold 
tbe  title  conveyed  to  him.  For  all  thepur- 
pnses  of  this  case  It  was  not  necessary  for 
tbem  to  go  back  and  show  title  In  Mary 
C.  Smith.  The  question,  therefore.  Is 
whether  tbls  deed  to  Cheatam  in  trust 
conveyed  away  the  whole  title  of  Mary  C. 
Smith,  or  whether  It  Is  simply  an  Instra- 


ment  in  the  nature  of  a  mortgage.  It  to 
clearly  nothing  more  than  a  conveyance 
to  Cheatam  in  trust  to  protect  and  save 
harmless  tbe  sureties  on  tbe  bond  given 
by  Mary  C.  Smith,  binding  her  at  her  death 
to  pay  over  94,815  to  tbe  heirs  of  her  de- 
ceased husband,  N.  P.  Smith.  Tbe  deed 
of  trust  is,  In  substance  and  effect,  a  mort- 
gage. There  has  been  no  sale  under  it, 
nor  has  it  ever  been  foreclosed.  Indeed,  it 
does  not  appear  that  tbe  sureties  ever 
paid  a  farthing  on  account  of  tbe  bund ; 
nor  does  It  appear  that  the  sureties  ever 
had  possession  of  tbe  property.  Even  if 
the  deed  ol  trust  is  still  a  subsisting  se- 
curity.  still  the  position  of  the  plain tiOs  Is 
that  of  heirs  of  a  mortgagor,  and  they  are 
entitled  to  possessiun  and  tbe  rents  until 
tbe  mortgagee  entersforcondltion  broken. 
In  re  Life  Ass'n  of  America,  96  Mo.  632, 10 
S.  W.  Rep. 69.  The  plaintiffs  being  entitled 
to  the  rents,'  It  must  folio  w  that  they  have 
a  right  to  recover  the  amount  of  these 
taxes  which  should  have  been  paid  in  lieu 
of  rents.  With  tbe  conclusions  before 
stated  it  Is  unnecessary  to  consider  the 
other  questions  presented  by  tbe  briefs. 
The  judgment  is  affirmed.    All  concur. 


Blanton  v.  DoLD  at  al. 

(Supreme  Court  of  Missowri,  DMsion  No.  1. 
March  14, 1898.) 

iNfCTBT  TO  ElTPLOTB— DE»BCTIV»  IJUCHIintRT— 
CONTRIBUTORT  I7SOLIOBN0B — APPBAL. 

1.  Plaintiff,  In  charge  of  defendant's  "blood- 
mill,  "  while  reacbing  Into  the  mill  to  extract  a 
nail,  was  injured  by  the  machinery  suddenly 
starting.  It  was  started  and  stopped  by  pulling 
ropes  that  changed  the  belt  to  a  live  or  dead 
wheel  on  the  shaft  under  the  ceiling  of  the  room 
overhead  and  out  of  sight  of  plaintlfl.  The  mill 
had  started  several  times  before  without  any 
movement  of  the  ropes,  but  this  was  unknown  to 
plaintiff.  When  plaintiff  reached  into  the  mill  it 
was  at  rest,  and  the  rope*  in  proper  position,  as 
he  had  been  Instructed  to  place  tnem  by  the  mas- 
ter mechanic.  Held  that,  while  plaintiff  failed 
to  specifically  assign  a  cause  for  tbe  sudden 
movement  of  the  machinery,  yet,  such  movement 
being  entirely  out  of  tbe  usual  manner  of  its  op- 
eration, it  ailorded  prima /ocie  evidence  of  some 
want  of  care  in  its  construction  or  condition. 

8.  The  likelihood  of  the  sadden  starting,  of 
the  machinery  was  not  one  of  tbe  ordinary  risks 
of  employment  voluntarilv  assamed  bv  plaintiff. 

8.  The  question  of  plaintiff's  exercise  of  com- 
mon prudence  in  the  ciroumstanoes,  he  having 
been  Instructed  by  the  master  mecaanic  that 
when  the  ropes  were  in  a  certain  position  the 
mill  would  stop,  was  for  the  Jury  to  determine. 

4.  Defendants  having  made  no  complaint  of 
excessive  damages  in  their  motion  for  a  new 
trial,  the  qaestiOD  cannot  be  ezsminsd  in  the  su- 
preme court. 

Appeal  from  circuit  court,  Jackson  coun- 
ty; J.  H.  Slover,  Judge. 

Action  by  Blanton  against  Dold  and 
others.  Judgment  for  plaintiff.  Defend- 
ants appeal.    Affirmed. 

Chase  dt  Powell,  for  appellants.  Joba 
W.  Beebe,  for  respondent. 

Babclat.  J.  Pialntin  recovered  a  Judg- 
ment for  personal  injuries  which  defend- 
ants have  brought  here  for  review.  It  is 
unnecessary  to  quote  the  pleadings.  The 
general  nature  of  plaintiff's  case  Is  that 
hla  mishap  resulted  from  want-  of  reason- 
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able  care  as  to  the  Hafety  of  machin- 
ery farnisbed  by  defendunta,  in  whose 
service  he  was  engaged.  On  the  other 
side,  defendants  denied  all  negligence  on 
their  part,  and  asserted  contrlbotory  neg- 
ligence of  the  plalntltt.  The  cause  was 
tried  with  the  pld  of  a  Jnry,  and  a  verdict 
fur  plalntlil  for  fS.OOO  resulted. 

1.  Plaintllt's  Injarles  were  Herlous,  bat 
they  need  not  he  particularized.  As  de- 
fendants made  no  complaint  of  pscessive 
damages  In  their  motion  for  new  trial, 
that  question  cannot  be  considered  open 
for  examination  now.  Ridenhour  v.  Rail- 
way Co.,  (1800,)  102  Mo.  270,  14  S.  W.  Rep. 
760. 

2.  The  first  debatable  point  for  atten- 
tion arises  on  the  objection  to  the  plain- 
tiff's whole  case.  Defendants  insist  that 
the  coort  should  have  given  the  In- 
struction In  the  nature  of  a  demnrrer  to 
the  evidence,  as  requested.  As  the  Jury 
ultimately  found  for  plaintiff,  our  duty 
now.  In  considering  this  branch  of  the  ap- 
peal, merely  extends  to  ascertaining 
whether  the  verdict  has  sabstautlal  sap- 
port  in  the  testimony.  It  Is  notour  prov- 
ince to  pass  on  the  weight  of  conflicting 
evidence  In  an  action  of  this  character;  In- 
deed, we  have  no  constitutional  power  to 
do  so.  At  the  time  of  the  accident  defend- 
ants were  operating  a  large  packing  es- 
tablishment at  Kansas  City,  Mo.  In  one 
of  Its  departments  some  of  the  refuse  from 
other  parts  of  theestabllshment  was  man- 
ufactured Into  fertilizing  material.  Among 
the  machinery  applied  tu  this  purpose  was 
a  contrlvancefor  grindlngcakes  ur  msHses 
of  dried  blood,  called  by  the  witnesses  a 
"blood-mill."  This  instrument  Is  the  ob- 
ject of  complaint  and  investigation  here, 
as  it  was  in  the  circuit  court.  We  shall 
not  attempt  to  picture  fully  the  details 
of  this  machine  and  of  its  operation.  In 
the  view  we  take  of  the  case  it  will  not  be 
necessary.  We  will  merely  state  its  gen- 
eral features  that  bear  on  the  merits  of  the 
controversy.  The  mill  occupied  a  fixed 
position  on  the  floor  of  a  large  room.  Its 
base  was  a  wooden  frame,  some  8  feet 
high,  15  Inches  wide,  and  about  3  feet  long. 
Above  this  was  an  Iron  cylinder,  arranged 
to  revolve  rapidly,  filled  with  rows  of 
teeth.  Near  that  was  a  flxed  iron  plate, 
likewise  filled  with  teeth,  so  placed  as 
that  those  of  thecyllnder,  when  in  motion, 
would  run  between  them,  and  thus  form 
an  effective  cutting  or  grinding  machine. 
The  shaft  of  the  cj(linder  was  prolonged 
beyond  the  frame-work,  and  carried  a 
wheel,  on  which  belting  ran,  communicat- 
ing with  motive  power  as  explained 
further  on.  Over  the  cutting  machinery  of 
the  mill  was  a  large  hopper,  extending 
nearly  to  the  celling  of  the  room,  and 
closed  on  all  sides  save  one,  left  open  for 
the  admission  of  the  material  to  be  treat- 
«d.  The  latter,  after  passing  through  the 
teeth,  ran  out  upon  a  board,  placed  at  an 
angle  on  the  Inside  of  the  frame,  from  a 
point  Just  helowtheflxed  plate  to  thefloor. 
Immediately  atiove  the  room  where  this 
mill  stood  was  one  called  the  "lard-roora." 
Near  the  ceiling  of  the  latter  the  mauhinery 
was  placed  which  directly  connected  the 
shaft  and  belting  that  moved  the  blood- 
mill    with   the  general  supply  of  steam- 


power  for  the  whole  establishment.  This 
connection  was  effected  by  means  of  a  le- 
ver, a  movement  of  which  placed  certain 
belting  on  a  fixed  or  on  a  loose  wheel,  ac- 
cording as  the  operator  desired.  When 
this  belting  was  shifted  to  the  flxed  wheel, 
the  mill  in  the  room  below  was  put  into 
motion.  When  the  belting  was  shifted 
from  the  flxed  to  the  loose  wheel,  direct 
communication  with  the  steam-power 
was  cut  off,  and  the  mill  stopped  as  soon 
as  the  momentum  of  its  own  particular 
gearing  was  exhausted,  which  required 
(according  to  plaintiff's  witnesses)  about 
one  minute  when  the  mill  was  empty ;  less 
time  if  there  was  material  In  it.  This  le- 
ver was  moved  (as  occasion  might  require 
In  the  use  of  the  blood-mill)  by  means 
of  two  ropes  fastened  to  It  and  running 
(through  holes  In  thelntervenlngfloor)  In- 
to the  mill-room.  By  pulling  one  of  the 
ropes  the  lever  would  respond  so  as  to 
throw  the  main  belting  upon  the  flxed 
pulley  or  wheel,  and  start  the  mill ;  and 
by  pulling  the  other  rope  the  lever  could 
be  shifted  back  again,  so  as  to  carry  the 
belting  upon  the  live  or  loose  wheel,  and 
stop  the  mill.  The  ropes  bung  abont  four 
feet  apart  In  the  mill-room,  the  free  end 
of  the  lower  one  about  three  feet  from  the 
floor.  They  passed  vertically  through  the 
lard-room  from  Its  floor  to  the  lever  over- 
head. An  iron  ball  of  some  35  or  40 
pounds'  weight  was  provided,  to  be  tied 
to  either  rope  In  the  mill-room,  and  by 
that  pressure  to  keep  the  lever  In  the  posi- 
tion desired.  The  lever  and  the  shafting 
in  the  lard-room  were  not  visible  from  the 
mill-room  because  of  the  Intervening  floor 
of  the  former. 

The  plaintiff  had  been  In  defendants' 
employ  for  some  time  before  the  blood- 
mill  was  bnllt.  He  had  charge  of  the  fer- 
tilising department.  Including  the  room 
where  this  mill  was.  He  was  not  a  skilled 
mechanic,  but  had  often  seen  machinery 
in  establishments  where  he  had  worked. 
He  had  several  men  under  his  direction  in 
bis  department.  At  the  time  of  the  acci- 
dent, one  was  Olsen,  a  Swede,  who 
stopped  the  mill  by  order  of  plalntllT,  who 
had  heard  a  noise  within  it  as  of  some 
obstruction.  Pieces  of  iron  and  of  bone 
occasionally  got  into  the  mill  with  the 
material  to  be  ground.  This  necessitated 
stopping  it,  and  removing  the  obstruc- 
tion. On  this  occasion  plaintiff  looked  In- 
to the  mill  from  the  top  nf  the  hopper 
after  the  charge  or  load  was  out,  and  it 
had  stopped.  He  saw  that  some  teeth 
were  bent,  but  could  not  discern  the 
cause.  He  then  looked  Into  the  mill  from 
below,  and  discovered  a  nail  that  had  be- 
come Imbedded  In  the  frame-work  In  a 
way  to  Interfere  with  the  grinding  ma- 
chinery. While  the  latter  was  at  rest,  he 
put  his  hand  between  the  teeth  to  extract 
the  nail,  when  the  machinery  started  up, 
suddenly,  caught  his  hand,  and  inflicted 
injuries  which  made  its  amputation  nec- 
essary. The  unexpected  start  of  the  mill 
is  not  ascribable  to  any  movement  of  the 
rope  In  the  mill-room.  The  evidence  la 
that,  after  the  mill  had  been  stopped,  no 
one  disturbed  the  ropes  there  until  after 
plaintiff's  mishap.  Considerable  expert 
evidence  was  given  that,  owing  to  the 
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location  of  tbe  fixed  and  looae  palleya  rd- 
atlTe  to  tbe  main  belting  In  the  lard-room, 
that  belting  (connertiug  with  the  steam- 
power)  was  liable  to  shift,  temporarily, 
under  certain  conditions,  from  tbe  loose 
to  the  dead  pulley,  snfficlently  to  im- 
part motion,  without  any  movement  of 
the  lever  desiijned  to  control  such 
changes.  There  was  evidence  that  tlie 
mill  had  started  on  two  or  three  former 
occaaions  withont  any  aiipropriate 
movement  of  the  ropes  In  tbe  mill-room, 
although  plaintiff  did  not  learn  that, until 
after  the  accident.  In  the  lard-room 
barrels  and  tierces  of  lard  were  placed, 
and  employes  of  other  departments  tre- 
qnently  passed,  handling  these  packages. 
The  barrels,  when  flIleU,  weighed  3S0  or 
S85  pounds.  There  was  no  oliatacle  to 
prevent  their  striking  the  roiies  if  they 
were  rolled  that  way,  and  iu  that  part  of 
the  lard-room  it  was  quite  dark.  Expert 
machinists  testified  that  the  resistance 
afforded  by  the  4U-poand  weight  on  the 
rope  in  tbe  mill-room  would  be  overcome 
by  a  full  lard  barrel  rolling  squarely 
against  tbe  rope  in  the  room  above. 
Plaintiff  testifled  that  when  tbe  mill  was 
flrst  made  ready  defendant's  master  me- 
chanic I  under  whose  direction  it  was  con- 
atmcted)  instmcted  him  as  to  its  use. 
His  account  of  this  interview  Is  this: 
"Question.  How  did  he  show  yon?  An- 
swer. He  says, '  Here  is  your  blood-grind- 
er, now.'  I  says,  '  Is  it  all  right? '  He 
says:  'Yes;  she  is  all  right.  Yon  take 
taer.'  He  says, '  You  pull  this  rope  to  stop 
her,  and  this  rope  to  start  her.'  And 
there  was  an  iron  weight  there;  and  he 
said  to  pull  it  down  to  that  weight;  and 
I  held  tbe  rope  while  be  tied  a  knot  in  tbe 
rope  MO  the  weight  would  pull  It  down, 
and  that  stopped  it.  And  he  started  it, 
and  ran  it  for  me  probabLv  a  balf-doien 
times,  and  showed  me  bow  to  start  and 
«top  the  machine.  Then  we  got  the  blood 
in  there,  and  I  stayed  there  and  ran  It." 

The  foregoing  is  the  substance  of  plain- 
tiff's case,  and  the  most  Important  ques- 
tion before  us  Is  that  which  arises  on  de> 
fondants' objection  to  Itf  general  merits. 
It  is  claimed  that  the  court  erred  In  deny- 
ing the  instruction  Tor  a  nonsuit.  It  will 
be  observed  that  plaintiff  was  unable  to 
specifically  assign  a  cause  for  the  sudden 
movement  of  the  machinery.  Several 
probable  explanations  of  its  action,  based 
on  principles  of  mechanics,  were  ad- 
vanced; but  they  (ell  short  of  accounting 
for  it  definitely.  Nevertheless  the  fact  re- 
mains that,  while  tbe  ropes  (which  the 
master  mechanic  bad  Indicated  as  tbe  effi- 
cient means  to  start  or  stop  the  machine) 
were  In  tbe  position  proper  to  keep  it  at 
rest,  It  began  to  move  without  apparent 
cause.  PlaintiR  had  no  knowledge  or 
notice  that  tbe  machine  would  do  this, 
and  It  was  contrary  to  what  bis  superior 
bad  told  him  respecting  its  mode  of  ac- 
tion. Itlsfamillar  law,  and  need  here  be 
expressed  but  briefly,  that  the  master  is 
not  bound  to  supply  the  latest  or  the 
best  machinery  or  appliances  (or  the -work 
he  undertakes;  still  less  does  he  insure  his 
troployes'  safety.  His  obligation  In  this 
relation  Is  to  use  such  care  as  should  cbar- 
acteriie  a  person  of  common  prudence  in 


fbe  same  position  that  sncb  macblaery  aa 
is  furnished  l)e  reasonably  safe  tor  the 
purpose  to  wbk:h  It  is  intended  to  be  de- 
voted. The  mere  fact  of  an  injury  to 
plalDtilf  does  not  neceasarlly  create  a  lia- 
bility or  warrant  an  inference  of  defend- 
ants' negligence.  Tbe  burden  of  prtiot 
was  on  plaintiff  to  establish,  directly  or 
by  Just  inference,  some  want  of  care  to 
which  bis  injury  might  fairly  and  reasoo- 
ably  t)e  traced.  But  some  catastrophea 
are  of  a  natnre  soch  as  carry,  in  a  mere 
statement  of  their  occurrence,  an  Implica- 
tion of  some  neglect.  In  such  event,  "the 
thing  speaks  for  Itself,"  as  some  Judges 
have  expressed  it,  often  In  Latin,  though 
the  Idea  is  none  tbe  less  forcible  or  dear  in 
our  mother  tongue.  Byrne  v.  Boadle, 
(1868.)  3  Hurl,  ft  O.  7»;  Briggs  v.  Oliver. 
(186«.)  4  Hurl.  A  C.  407.  Thus  It  was  held 
in  Mooney  v.  Lumber  Co.,  (Mass.  1S91,) 
28  N.  B.  Rep.  S53.  that  the  starting,  with- 
ont apparent  cause,  of  the  carriage  of  a 
sawing-machine,  when  left  at  rest,  witb 
"the  lever  locked  which  was  naed  to  start 
and  stop  it,"  whereby  the  plalntllf  was 
injured,  constituted  evidence  to  support 
a  finding  that  there  was  negligence  in  the 
construction  or  condition  of  the  macUne 
with  reference  to  Its  reasimable  safety. 
See,  also,  Donahue  v.  Drown,  (Mass. 
1801.)  27  N.  E.  Rep.  673.  Many  other  illus- 
trntions  might  be  cited  were  it  necessary. 
Tbe  principle  that  nnderiies  them  la  that 
negligence,  like  any  nitimate  fact  In  Issue, 
may  be  established  as  well  by  reasonable 
inferences  from  other  facts  aa  by  more 
direct  means  of  proof.  Bamoweki  v. 
Helson,  (Mich.  1891.)  SON.  W.  Rep.  989.  It 
is  sometimes  a  close  question  to  determine 
what  inferences  from  facts  may  reason- 
ably be  drawn,  but  it  is  enough  for  our 
present  purpose  to  say  that  we  are  of 
opinion  that,  where  such  a  machine  as 
this  starts  Into  motion, entirely  out  of  the 
usual  manner  of  its  operation,  as  shown 
in  the  case  at  bar,  its  action  affords  prim» 
Haele  evidence  of  some  want  of  care  in  its 
original  construction  or  then  condition, 
calling  for  explanation  from  tbe  party  re> 
sponsible  therefor. 

3.  Nor  can  It  be  justly  held  that  the  like- 
lihood of  such  a  performance  on  the  part 
of  machinery  necessary  for  his  use  was 
one  of  tbe  ordinary  risks  of  tbe  employ- 
ment which  plaintiff  had  voluntarily  as- 
sumed. In  Gibson  v.  Railroad  Co.,  (1870.) 
48  Mo.  163,  this  court  unanimously  de- 
clared tbat  an  employe  " assumes  the  risk, 
more  or  less  basardons,  of  tbe  service  in 
which  he  is  engaged ;  but  be  has  a  right 
to  presume  tbat  all  proper  attention 
shall  be  given  to  his  safety,  and  that  be 
shall  not  be  carelessly  and  needlessly 
exposed  to  risks  not  necessarily  resulting 
from  bis  occupation,  and  which  might  be 
prevented  by  ordinary  care  and  precau- 
tion on  the  part  ol  his  employer."  That 
declaration  Is  better  recognised  In  the  law 
to-day  than  at  tbe  time  It  was  made.  An 
express  contract,  In  most  solemn  form,  by 
an  employe,  exempting  bis  master  from 
liability  (or  negligence  In  tbe  performance 
of  bis  personal  duties  towards  tbe  former, 
has  been  often  declared  In  American  courts 
illegal,  its  subject-matter  being  consid- 
ered as  contrary  to  a  sound  public  polic.v. 
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Railroad  Co.  ▼.  Spaogler,  (1S86,)  44  Ohio 
St.  471,8  N.E.  Rep.  467;  RoeHner  r.  Her- 
mann, (1881,)  10  BlHB.  486;  Railway  Co.  v. 
EubankB,  (1887.)  48  Ark.  4tf0,  S  8.  W.  Rep. 
808;  HiBBonK  v.  Railroad  Co.,  (1891,)  91 
Ala.  614,  8  Sontb.  Rep.  778.  For  Btronger 
reaaoD  cannot  euch  a  contract  for  exemp- 
tion be  carried  by  Implication  into  an  or- 
dinary anwritt«n  agreement  tor  aervlce. 
Tbe''uBaal  rlslcB'' which  theaervantisjaat. 
ly  regarded  aa  baving  aMumed  by  reason 
of  bis  entry  into  aervlce  are  certainly  not 
tboae  arising  from  a  neglect  to  (urnlsb  rea- 
Bouably  safe  appliances  lor  the  work, 
where  the  employe  la  (aa  hem)  entirety 
ana  ware  of  the  danger  BO  created.  Myers 
▼.  Iron  Co.,  (1880.)  150  Maaa.  125,  22  N.  E. 
Rep.  631 ;  Abel  v.  Canal  Co.,  (1891.)  128  N.  Y. 
662,  28  N.  £.  Rep.  068;  Dorsey  t.  Phillips, 
etc.,  Co.,  (1877,)  42  WIb.  697. 

4.  We  are  also  of  opinion  that  the  qnes- 
tion  of  plalntllf'B  own  exercise  of  comitaon 
prudence  In  the  circuroBtances  was  one 
for  the  determlnatian  of  the  Jury.  The 
master  mechanic  had  told  him  that  when 
the  ropes  were  In  a  given  position,  with 
the  weight  holding  down  a  certain  one  of 
them,  the  mill  would  stop.  It  had  often 
been  stopped  without  any  Indication  to 

glalntlff  of  danger.  He  and  Otsen,  the 
wede,  who  waa  an  eye-witness  to  the 
accident,  both  testified  poBitively  that  the 
machine  was  at  rest  when  plaintiff  at- 
tempted to  extract  the  nail  which  ob- 
structed its  free  action.  Its  location  was 
such  that  he  bad  to  insert  his  band  Into 
the  machine  to  reach  the  nail,  uulesa  (to 
use  his  language)  "yon  went  and  got 
some  mechanics  to  come  and  pull  the 
whole  thing  down."  In  determining 
whether  plaintiff  exhibited  ordinary  care 
in  the  situation  In  which  he  is  found  In  the 
case  before  us  we  should,  with  the  other 
facts,  consider  the  exigency  of  hla  dut^ 
as  a  faithful  employe,  and  the  confidence 
he  might  fairly  entertain  (In  the  abseuce  of 
knowedge  or  notice  to  the  contrary)  that 
the  master's  persr>nal  obliitatlnn  in  re- 
spect to  the  machinery  before  him  had 
been  met.  He  had  the  right  to  assume. 
In  such  circumstances,  that  the  machine 
would  not  start  into  motion  without  a 
movement  of  the  rope,  Indicated  by  the 
roaster  mechanic  as  necessary  to  make  It 
do  so.  In  view  of  all  the  facts,  we  do  not 
think  it  can  fairly  be  declared  as  a  sequel 
of  law  that  his  act  In  placing  his  band 
within  the  machine  to  extract  the  nail,  as 
he  ild,  falls  below  a  Just  standard  of  or- 


dinary prudencA.  We  could  properly  so 
pronounce  it  only  If,  In  our  judgment,  no 
other  conclusion  cuuld  reasonably  be 
drawn  from  the  farta  in  evidence. 

5.  Some  complaint  Is  made  touching 
rulinsrs  upon  particular  instructions.  The 
court  gave  23  in  all.— 6  for  the  plalntlB,  14 
for  the  defendants  aa  asked,  and  3  more 
with  some  modifications.  It  declined  to 
give  8  others,  requested  by  defendants. 
Mauy  of  the  instructlous  given  are 
lengthy,  and  It  would  extend  this  opin- 
ion beyond  reasonable  limits  to  quote 
them.  We  think  It  timely  to  repeat  that 
the  practice  of  multiplying  Instructions 
to  such  an  extent  In  cases  of  this  sort  is 
not  to  be  commended.  However  cor- 
rectly such  a  multitude  of  them  may  be 
drawn,  there  is  great  danger  that  the 
Jury  will  be  bewildered,  not  aided,  by 
their  use.  The  prime  object  of  iustroc- 
tions  is  not  to  test  the  accuracy  of  the  cir- 
cuit judge  In  pnasing  upon  them,  but  to 
atfiird  the  average  layman  of  the  jury 
a  clear  and  plain  view  of  the  legal  prin- 
ciples applicable  to  the  case,  by  which  be 
may  be  guided  to  a  Just  result.  That  Is 
their  true  purpose.  Trial  Judges  should 
Insist  that  it  be  kept  In  view.  That  lm< 
portant  part  of  the  proceedings  on  the 
clrcnit  should  not  be  allowed  to  degene- 
rate Into  a  mere  wrestle  for  advantage 
on  an  appeal.  Happily,  the  discrimina- 
ting care  of  the  learned  judge  who  tried 
the  present  case  enabled  him  to  avoid 
error  In  ruling  upon  the  numerous  In- 
stroctlons  presented.  We  have  given  the 
whole  series  careful  examination.  They 
are  consistent  with  the  principles  of  law 
hereinbefore  stated,  or,  at  least,  contain 
no  departure  therefrom  disadvantageous 
to  the  defendants:  Reading  them  to- 
gether, we  full  to  see  any  merit  in  the 
various  objections  urged  to  particular 
phrases  of  them.  It  is  not  claimed  that 
tliere  is  any  conflict  in  the  principles  they 
declare;  and,  after  reviewing  them,  with 
the  objections  to  each  before  ns,  we  find 
nothing  in  them  of  which  defendants  can 
justly  complain. 

6.  Some  minor  questions  have  been 
raised  touching  certain  points  of  proced- 
ure at  the  trial,  but  we  do  not  regard 
the  defendants'  assignments  of  error  con- 
cerning them  as  well  founded,  or  as  call- 
ing for  further  remark.  The  judgment 
should  be  aflarmed ;  It  la  so  ordered,  with 
the  concurrence  of  all  the  Judges  of  this 
division. 
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Abandonment. 

Of  liomestead,  see  Homestead,  8-11. 

ABATEMENT  AND   BEVTVAL. 

Action  for  wrongful  death,  when  sonrivea,  eee 

DenOi  by  Wronaful  Act,  8, 8. 
Pleas  in  abatement;  see  Pleading,  S-7. 

Death  of  party. 

1.  In  trupaw  to  try  title  by  tenants  in  com- 
mon, on  the  snggeation  of  the  death  of  one  of  the 
SlaintiSs,  the  case  as  to  him  was  dismissed,  and 
le  case  proceeded  to  jndjrment,  which  resalted 
in  fayor  of  defendant.  After  Jadgment,  an  heir 
of  the  deceased  plaintiff  moved  speoially  to  set 
aside  the  order  of  dismissal,  and,  in  support 
thereof,  alleged,  in  an  aStdayit  by  her  attorney, 
that  avcb  heir  resided  in  another  state,  and  was 
the  only  heir  of  sach  deceased  plaintift;  that 
there  was  no  administration  on  his  estate,  and 
no  necessity  therefor;  that  she  believed  she  had 
a  good  canae  of  action;  and  that,  if  she  was 
foroed  to  an  original  action,  her  title  was  barred 
by  limitation.  iJeld,  that  the  denial  of  the  mo- 
tion was  error.— Musselmau  V.  Strohl,(Tax.  Bup.) 
18  a  W.  857. 

8.  The  death  of  one  of  several  plaintlOs  in 
error  or  of  one  of  several  defendants  in  error 
does  not  abate  a  suit  or  necessitate  a  revival  of 
It  in  the  supreme  court.  Prior  v  Kiso,  9  S.  W. 
898,  86  Ito.  816,  followed.— Magoire  v  Moore, 
(Mo.  Bup.)  18  8.  W.  897. 

Sabatitutlon  of  representatives. 

8.  In  proceedings  by  administrators  to  have 
their  decedent  subrogated  to  the  rights  of  certain 
Judgment  creditors,  a  motion  to  strike  t£he  action 
in  which  the  Judgment  was  rendered  from  the 
doclcet  because  no  revivor  has  been  had  within  • 
year  from  the  qaaliflcation  of  the  administrator, 
or  from  the  time  the  action  oould  liave  been  re- 
vived, will  be  denied,  wliere  all  the  parties  to 
■aoh  action  are  still  living.— Treadway  v.  Pharis' 
Adm'r,  (Ky.)  18  &  W.  m 

ABDUOnON. 

What  oonstltatea. 

Evidence  that  defendant  toolc  aa  unmar- 
ried female,  18  years  old,  away  in  a  wagon  to  a 
vallway  station  16  miles  distant,  and,  there  be- 
ing no  train  that  night,  stayed  with  her  in  a 
achool-honse,  and  that  the  next  morning  she  went 
to  a  city,  and  stayed  till  after  she  was  delivered 
of  her  child,  will  not  supjwrt  •  conviction  for 
talcing  her  away  for  the  purpose  of  concubinage, 
where  tbe  female  testifies  that,  though  defend- 
ant had  interoourse  with  her,  his  purpose  in  tak- 
ing her  away  was  to  hide  her  disgrace,  and  to 
shield  his  son,  the  father  of  the  child,  from  pros- 
ecDtion.— State  v.  Gibson,  (Mo.  Uup.)  18  t£  W. 
UUO. 


Acceptanoo. 


Of  deed,  tee  Deed,  U. 
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Acddent. 

At  orosslngs,  see  Railroad  CompavXM.  U-M. 
Insurance  against,  see  Jnaurance,  Vi4b. 

Accomplice. 

See  Crtminol  Iiaio,  48-41. 

ACCOBD  AND  SATISFAOTION. 

See,  eUso,  Payment. 

What  oonatitntes. 

An  agreement  to  receive  186  in  satlafao- 
tion  of  an  undisputed  arrears  of  rent  amonntins 
to  81,160,  less  8H00  claimed  for  improvements,  is 
no  bar  to  a  recovery  of  the  remainder. — Beyncuda 
V.  Reynolds,  (Ark.)  18  B.  W.  877. 

Aocotint. 

Books  of,  as  evidence,  see  Evidence,  88. 

Accounting. 

Between  partner,  see  Partnership,  8, 1. 

ACCOUNT  BTATED. 

What  i»— Failure  to  objeot. 

Where  an  account  rendered  does  not  ap- 
pear to  have  been  intended  as  a  flnal  settlement 
of  the  transactions  between  the  parties,  and 
there  is  no  express  agreement  so  to  &eat  it,  the: 

rsrson  receiving  the  statement  cannot  insist  that 
is  failure  to  object  to  it  renders  it  an  account 
stated,  where  the  person  who  rendered  it  makes 
no  such  claim.— Olasscock  v.  Rosengrant,  (Ark.> 
18  8.  W.  879.  o      -.  V—    / 

Acknowledgment. 

Of  deb^  see  limitation  q/'  ActUmi,  88, 
deed,  see  Deed,  6,  8. 

ACTION. 

See,  alao,  Contlnunnce;  I>imitation  of  Acttotui 
PaiHet;  Pleading;  Practice  in  Civil  Oatet: 
Trial;  Fenuein  CYvU  Cases;  Witness. 

Accrual  of  cause  of,  see  X>imitation  Qf  Actkms, 
14, 15. 

Against  infants,  see  Infancy,  5. 

By  and  against  married  women,  see  Biuband  and 
Wire,  2i^28. 
assignee,  see  Assignment,  8. 

Commencement  of,  see  Limitatton  ef  Action*,  18, 

For  money  lost  at  gaming,  see  Onrnina,  4. 

penalty  for  overcharge  of  freight,  se«  Carri- 
ers, 8, 8. 

price,  see  Sale,  9. 

seduction,  see  Seduction,  1-4. 
On  bond,  see  Bonds,  8-8. 

contract,  see  Contracts,  10-18. 

guardian's  bond,  see  Qvardian  and  Ward, 
1, 2.  ^ 

insurance  policy,  see  inxurance,  18-17. 
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On  note,  see  ITegotinble  Inntrumentg,  18-81. 
Particular  forms,  see  Ejectment;  Forcible  Entry 
and  Detainer;  Maliclowi  Prosecution;  Qiiiet- 
*no  Title;   Replevin;   Trespagt;  Trespass  to 
IVt/  Title;  Trover  and  Crmversion. 
To  recover  usurious  payments,  see  Usury,  6. 
set  aside  fraudulent  conveyance,  see  Fraudur 
lent  Conveuanees,  m-fH. 

Joinder  of  causes. 

Defendant  executed  contemporsneouily  a 
note  containing  a  mortgage  lien  on  certain  chat- 
tels, and  a  cbattel  mortgage  on  the  same  proper- 
ty, both  to  secure  the  same  indebtedness.  The 
note  was  silent  about  interest,  but  the  mortgage 
fixed  the  rate  at  12  per  cent  Plaintiff  sued  on 
the  note  and  to  foreclose  the  mortgage.  Held, 
that  the  note  and  mortgage  were  one;  and  plain- 
tiff was  entitled  to  judgment  on  the  note,  with  IS 
per  cent,  interest,  and  a  decree  foreclosing  the 
mortgage. —Campbell  r.  Nicbolsoo,  (Tex.  App.) 
18  a.  W.  185. 

Adequate  Bemedy  at  Law. 

Bee  Iniunctiori,  1. 
ADJOININa  ItAJSTD-aWSSBBS. 

Bee,  also.  Boundaries. 

Enforcement  of  meotianics'  Uens  against,  see  JCe- 
chanica'  Hens,  18-18. 

Iqjnrles  caused  by  dripping  from  roof. 

In  an  action  for  damage  to  the  wall  of  a 
building  caased  by  water  dripping  from  the  roof 
«f  an  adjoining  building,  the  oefendant  requested 
the  Judge  to  charge  that,  "if  the  Jury  believe 
from  the  evidence  that  the  inside  walls  of  the 
house  of  the  plaintiffs  were  injured  from  leaks 
in  their  own  roof,  then  they  will  find  for  the  de- 
fendant. "  Btld  proper  to  amend  the  instmotion 
by  inserting  after  the  word  "roof"  the  words 
"and  not  from  defendant's  roof,"  since  plaintiffs 
would  have  a  cause  of  action  whether  defendant 
was  responsible  for  all  or  only  a  part  of  the  in- 
jury.—Chandler  T.  Lazams,  (Ark.)  18  B.  W.  181. 

A4joumznent. 

Bee  Centinuanee. 

Administration. 

See  Aeeoutorf  atid  Administraton. 

Admiasions. 

Bee  Criminal  Law,  40,  41;  Evidmoe,  19-88; 
Homictde,  40-B5. 

Advancement. 

Bee  Descent  and  VistsrVmtion,  8-4. 

advis&se:  possession. 

Against  co-tenant,  see  Tenancy  in  Common  and 

Joint  Tenancy. 
BetehUshment  of  boondary,  see  Boundaries,  0,  7. 

What  oonstltates. 

1.  In  an  action  to  assign  dow»  it  aitpeared 
that  the  plaintiff's  deceased  husband,  on  recount 
of  his  improvident  habits,  had  been  dependent 
npoo  hi*  father  from  the  time  of  his  mai-rlage 
with  the  plaintiff  in  18.W  until  1868,  when  his 
father  bought  the  land  in  question,  and  made 
him  a  regular  allowance  to  live  on  iU  Deceased 
lived  thereon  until  his  death  in  1877,  expending 
small  sums  for  repairs  and  improvements  out  of 
his  allowance,  but  governing  himself  in  accord- 
ance with  his  father's  wishes  in  regard  to  the 
property,  and  giving  no  evidence  of  holding 
possession  of  ihe  property  adversely  to  his  fa- 
tber's  title.    Meld,  that  title  to  such  property 


did  not  veet  in  deceased.— O'Bryaa  t.    Allen, 
(Mo.  Sup.)  18  8.  W.  89;^ 

5.  Where  land  claimed  by  defendant  was, 
together  with  tracts  belonging  to  other  parties. 
Inclosed  in  a  fence,  all  the  land  being  used  to 
posture  the  cattle  of  the  respective  owners,  the 
fact  that  the  stock  of  all  the  parties  grazed  ova 
the  entire  tract  does  not  render  defendant's  pos- 
session of  his  part  of  the  pasture  noy  the  lees 
exclusive  as  regards  third  persons. — Paricer  v. 
Newberry,  (Tex.  Sup.)  18  S.  W.  81&. 

8.  Where  defendant  entered  into  possession 
of  a  parcel  of  land  forming  part  of  a  survey 
which  was  owned  by  plaintiff's  ancestor,  and  the 
latter  was  in  actual  possession  of  contiguous  lands, 
defendant's  possession  would  be  limited  to  his 
inclosure.— West  v.  iSdSianey,  (Ejr.)  18  8.  W. 
688. 

4.  Evidence  showing  that  one  G.  was  la 
possession  of  the  land  from  1857  to  1874  "with 
the  privilege  of  buying;"  that  in  1874  C.  sold 
his  Interest  In  the  land,  and  certain  improve- 
ments thereon,  to  U.  for  a  nominal  sum;  that 
M.  made  a  similar  sale  to  plaintiff;  that  the 
taxes  were  always  assessed  to  and  paid  by  de- 
fendant; aiid  that  plaintiff  liad  admltt-ed  that  he 
only  purchased  the  improvements,  with  the  priv- 
ilege of  buying  the  land, — was  safOcieat  to  aa- 
tUorlze  a  finding  by  the  trial  ooort  that  i^intiff 
had  no  title  by  adverse  possession. — ^Warren  r. 
Vrederloks,  (Tw.  Sap.)  18  S.  W.  7G0. 

&  In  an  actlontor  partition  of  lands  descend- 
ed, a  son- in-law  <tf  decedent  set  np  title  to  a  part 
of  the  lands  occupied  by  him  by  adverse  posses- 
sion, and  that  the  same  never  belonged  to  de- 
cedent. Held,  there  being  evidence  to  show  that 
the  son-in-law  was  indnoed  by  decedent  to  move 
on  the  land  in  question  under  an  agreentent  ttait 
his  wife  should  receive  the  same  on  divlalao  of 
decedenc's  estate,  that  a  verdict  against  the  son- 
in-law  should  not  be  dlstorbed. — ^Townsend  v. 
Boyd,  (Ky.)  18  8.  W.  S6S. 

6.  Where  land  was  given  under  ■▼erbal  gift, 
and  the  donees  entered  thereon,  and  held  the  land 
as  their  own,  and  adversely  to  the  claims  of  the 
donor,  for  more  than  15  years,  the  donees  ao- 
qnired  a  perfect  title.  — Bpradlin  t.  Bncadlin, 
(Ky.)  18  a  W.  14. 

7.  In  trespass  to  txy  title  to  land  lying  north 
of  what  was  called  the  ■onthem  fork  of  a  creek, 
where  defendant  claims  under  a  deed  from  plain- 
tiff, the  statute  of  limitations  was  of  no  avail 
to  defendant,  though  It  was  shown  that  he  had 
had  possession  for  the  requisite  period,  wlierethe 
deed  under  which  he  claimed  conveyed  no  land 
•orth  of  the  southern  fork.— Baaaett  T.  Martin, 
(Tex.  Bup.)  18  S.  W.  687. 

iiTidenoe. 

8.  Defendants  set  np  the  flve-ysara  statute  of 
limitation.  A  witness  testified  that  defendant's 
intestate  had  been  in  possession  tor  nine  yeara  be- 
fore the  action,  but  as  to  whether  the  t«naat  oe- 
cnpying  the  land  paid  rent,  or  how  long  he  stayed 
there,  or  whether  there  were  other  tenants  there, 
the  witness  did  not  know.  After  the  death  of 
defendant's  intestate,  the  witness,  as  adminis- 
trator, took  charge  of  the  property,  at  which 
time  there  was  a  tenant  there  who  p^d  no  rent, 
but  how  long  he  staid,  or  how  many  there  were 
alter  that,  or  whether  the  land  was  always  oc- 
cupied, the  witness  could  not  state.  Held  tnsnlB- 
oient  to  establish  a  continuous  possassioa  onder 
the  statute  pleaded.— Overand  t.  Menoaer,  (Tax. 
8up.)  18  S.  W.  801. 

9.  Where  defendants  In  trespass  to  try  title 
claimed  under  a  sheriff's  deed  which  includes  a 
portion  of  the  land  sued  for,  such  deed,  to  the 
extent  of  this  inclusion,  is  admissible  as  a  basis 
for  a  plea  of  possession  under  the  statute  of  lim- 
itations.—Overand  r.  MencMT,  (Tex.  Sun.)  IS  8. 
W.  801. 

Constructive  possession. 

10.  Flaintifls  claimed  possessory  title,  derived 
by  descent  from  an  ancestor,  to  oerlaia  lands, 
which  were  originally  part  of  a  single  survey  of 
18,000  acres  of  wild  land,  oucQ  in  the  actual  not- 
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session  of  the  anrcstor.  Mucli  of  the  land  ha< 
been  sold  off  from  time  to  time  in  small  farms 
by  the  ancestor,  so  that  thepart  remaining  unuold 
and  claimed  by  plaintiffs  was  severed  into  many 
non-contiguous  parcels.  Defendant  entered  on 
one  of  these  parcels,  inclosed  a  part,  which  he 
«leared  and  improred,  and  resided  tnereon  for 
more  than  20  years.  The  unindoaed  part  ha  Tiaed 
4Uid  claimed  as  timber  land.  Held,  in  the  ab- 
sence of  any  patent  or  deed,  that  actual  posses- 
sion within  the  boundary  of  the  original  turTcy 
by  plaintiffs'  ancestor  did  not  give  him  oon- 
strnoUve  possession  of  all  the  nnaold  tracts.— 
West  V.  McKinney,  (Ky.)  18  B.  W.  688. 

Effect. 

11.  Code,  (Thomp.  ft  B.)  {  S758,  provides  that 
section  2767,  relating  to  the  time  of  bringing  ac- 
tions where  parties  are  under  disability  of  cov- 
■ertiire,  etc.,  shall  not  apply  to  cases  provided 
for  in  section  2767.  The  latter  section  provides 
that  adverse  possession  under  conveyance  from 
hosband  and  wife,  executed  without  fraud  on  tho 
wife,  and  registered  more  than  80  years  before 
suit,  shall  be  an  absolute  bar  to  anv  suit  by  hus- 
band and  wife,  or  either  of  them,  ''whether  said 
wife  was  privily  examined  or  not. "  Beld,  that 
adverse  possession  nnder  a  registered  deed  of  a 
married  woman  is,  with  or  without  privy  ex- 
amination, and  disregarding  Infancy  or  coverture, 
a  bar  to  any  suit  by  the  wife,  or  those  claiming 
'  throngh  her.— Shields  T.  Biverside  Imn.  Co., 
(Tenn.)  18  8.  W.  258. 

<niaracter  of  oocupsnoy. 

13.  In  ejectment,  It  appeared  that  plaintUPs 
grantor  had  owned  the  land  in  common  with  an- 
other, and  that  a  lease  of  the  land  had  been  exe- 
■cQted,  with  the  assent  of  both  owners,  in  which 
the  name  of  plaintiff's  grantor  had  been  Inserted 
as  sole  lessor.  Plaintifi  contended  that  the  pes 
•eesion  of  the  tenant  under  the  lease  had  been 
hostile  to  the  co  owner;  that  by  virtue  of  plain- 
tilt's  purchase  of  the  premises  plaintiff  became 
iDuneoiately  possessed  of  them:  and  that  the  sub- 
seqnent  entry  thereon  by  defendants,  who  claimed 
aoder  the  co-owner,  was  upon  his  actual  posaen- 
slon.  and,  being  wrongful,  afforded  them  no  pro- 
tection against  his  rights,  though  the  possession 
-of  his  grantor's  tenant  had  been  short  of  the 
period  at  limitation.  Held,  that  plaintiff's  rights 
In  that  respect  depended  npon  the  relations  of 
his  grantor  and  the  tenant,  and,  the  question 
submitted  to  the  }ury  being  whether  such  tenant 
was  in  possession  "ss  Uie  tenant  of  [plaintiff's 
ntmtorl  and  for  him, "  their  negative  finding  on 
that  point  was  conclusive  against  plaintiff's  as- 
aertad  rights.— Comstock ▼.  Biutwood, (Mo.  Sup.) 
U  &  W.  80. 

—  By  railroad  oompany. 

18.  A  railroad  company  which  enters  on  an- 
•other's  land  as  a  trespasser,  and  oonstracts  and 
operates  Its  road  thereon,  cannot  acquire  title  to 
the  fee  by  adverse  possession,  since  its  possession 
and  claim  is  only  of  an  easement  for  Its  right  of 
wa>.— Texas  W.  By.  Ca  t.  Wilson,  (Tex.  Bup.) 
ISaW.  82S. 

By  mortgOKor. 

14.  In  an  action  to  foreclose  a  mortgage,  the 
evidence  showed  that  plaintiff's  intestate,  who 
lived  In  Massachusetts,  was  the  owner,  in  1869, 
Of  certain  land  in  Missouri;  that  he  appointed 
defendant  his  agent  to  loolt  after  the  land,  and 
save  him  a  nower  of  attorney  to  sell  It;  that  de- 
fendant sold  the  land  to  T.,  who  on  July  16, 
1870,  executed  a  mortgage  on  the  land  to  secure 

-deferred  payment^  and  on  July  25, 1870,  conveyed 
the  land  to  defendants  subject  to  the  mortgage; 
tiiat  Interest  was  paid  to  deceased  for  but  one 

Sear;  that  the  mortgage  was  never  returned  to 
eoeased  after  it  was  recorded;  that  defendant 
always  held  himself  out  to  deceased  as  being 
true  to  the  coalidential  relation  as  his  agent,  and 
never  claimed  any  interest  in  the  land;  and  that 
deceased  never  canceled  defendant's  power  of  at- 
torney or  learned  of  his  xinfaithfulness.  Held, 
that  though  the  notes,  to  secure  which  Vb«  mort- 


gage was  given,  had  been  barred  by  the  statute 
of  limitations,  the  right  of  action  on  the  mort- 
gage was  not  barred,  as  the  possession  of  the 
land  by  defendant  was  not  adverse,  as  against 
deceased.  — Combs  ▼.  Qoldsworthy,  (Mo.  Bup.)  18 
8.  W.  1180. 
Color  of  title. 

16.  The  fact  that  the  owner  of  •  lot  had  it  sur- 
veyed, built  a  shanty  upon  it,  and  verbally  gav« 
the  lot  to  another,  and  pot  the  donee  in  posses* 
^on,  does  not  constitute  color  oi  title  in  the 
donee;  and,  as  color  of  title  is  necessary  in  or- 
der that  adverse  possession  of  a  part  of  land 
shall  draw  to  it  constructive  possession  of  the 
whole,  the  donee  by  actual  adverse  possession  of 
a  part  only  of  the  lot,  tbongh  she  claimed  to  own 
the  whole,  would  not  acquire  title  to  the  whole, 
—Allen  V.  Mansfield,  (Mo.  Bup.)  18  B.  W.  SOI. 

16.  A  quitclaim  deed  is  snfflcient  color  of  tl> 
tie  to  support  a  plea  of  title  by  limitaKon. — ^Par- 
ker V.  I^wberry,  (Tex.  Sup.)  18  8.  W.  816. 

17.  Fossession  under  a  tax-deed  is  possession 
under  color  of  title,  sufficient  to  support  a  plea  of 
adverse  possession  of  lands  beyond  the  statutory 
period  within  which  au  action  must  be  brought  to 
recover  the  same. — Smith  v.  Johnson,  (Mo.  Bun.) 
18  8.  W.  21. 

18.  A  sheriff's  deed,  under  sale  under  execu- 
tion fraudulently  issued,  will  not  support  a  claim 
of  color  of  title  by  the  execution  purchaser  or 
his  privies,  attempting  to  hold  the  premises  by 
adverse  possession.— Oarvin  v.  Hall,  (Tex.  Bup.) 
18  a  W.  781. 

Affidavit. 

For  attachment,  see  AttaOkment,  4,  IL 

Agency. 

See  Principal  and  Agent. 

AggravAtod,  Assaolt. 

Bee  Assault  and  Battery,  1. 

Alooholio  liiquorB. 

Bee  IntoxicaMng  lAquon. 

AUbi. 

See  Orfminat  Imw,  47. 

ALTERATION  OF  INiSTBlT- 
MENTS. 

Of  writ,  see  Writs,  2. 

Presumption  ■■  to  time  of  alteration. 

1.  After  exeontion  of  a  conveyance  by  ho^ 
band  and  wife,  but  before  aolmowledgment  t|y 
♦h«m^  a  material  error  in  the  desoripUon  of  the 
property  conveyed  was  pointed  out  to  the  hus- 
band, who  promised  to  have  it  corrected.  The 
correction  was  subsequently  made  by  some  one 
prior  to  delivery  of  the  deed  by  the  husband. 
Held,  in  the  absence  of  evidence  to  the  contrary, 
that  it  must  be  presumed  that  the  correction  was 
made  prior  to  the  acknowledgment  by  the  wife 
before  dellveey.— Houston  t.  Jordan,  (Tex.  Bup.) 
18  &  W.  702. 

8.  Though  there  are  alterations  apparent  on 
the  face  of  the  note,  yet,  unless  tliere  is  some- 
thing suspicious  about  them,  it  will  be  presumed 
that  they  were  made  prior  to  or  contemporaneous 
with  the  execution  of  the  instrument;  and 
whether  there  is  anything  suspicious  about  them 
is,  in  the  first  instance,  a  preliminary  question 
for  the  court  to  determine  by  inspection.— Still- 
well  v.  Fatton,  (Mo.  Sup.)  18  8.  W.  1075. 
Explanation — Burden  of  proof. 

8.  In  a  note  partly  printed  and  partly  writ- 
ten on  a  very  light  and  poor  quality  of  paper,  which 
allowed  tbe  ink  to  spread,  the  amount  in  figures 
in  the  upper  left-hand  corner,  "3,944,"  was  in 
WriUng,  and  tiie  figure  "S"  blurred,  ,4mt.  ihli^ 
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othen  wero  dlatlDct.  la  tli«  data  line  the  ab- 
breviations "Ho.,  Deo."  were  written  over  an 
erasore.  In  the  body,  in  the  word*  stating  the 
amount  in  writingr,  "and  forty"  was  written  over 
an  erasore,  and  vei7  much  blorred.  The  signa- 
ture looked  as  thouKh  a  newspaper  had  been  used 
•a  a  blotter.  The  written  portion  was  all  in  the 
same  ink,  except  the  signature.  Held,  In  a  salt 
by  the  indorsee  against  the  estate  of  the  maker, 
deceased,  that  there  was  nothing suspiciouaaboat 
tne  note  to  reqnire  plaintiff  to  produce  explan- 
atory evldenoe  Before  introducing  it  in  eridenoe. 
— BtUlweU  V.  Fatten,  (Mo.  Sap.)  U  a  W.  1076. 

Amendment. 

Of  judgment,  see  Judgment,  90-24. 

l^eading,  see  EtpiUy.  10;  PleaMng,  IVM. 

Ancient  Documents. 

See  EvfdeMe,  41,  42. 

Ancillary  Administration. 

See  Bxecuton  and  AdminUtrator$,  18, 18. 

Animals. 

Impounding,  due  process  of  law,  sea  ConttUu- 

tionnl  Law,  18. 
Live-stock  shipments,  see  Carriers,  8-14. 
UaUdous  wounding,  see  Malickyut  MUOiief. 

Answer. 

Bee  Pleodtnip,  •. 

Antenuptial  Contracts. 

See  Husband  and  Wife,  17-81. 

APFRATj. 

Bee,  also,  i^rror,  Writ  of;  Exoeptloru,  BtU  of; 

New  Trial 
By  gamlahee,  see  OamUhment,  S. 
Costs  on,  see  Costs,  6. 

In  criminal  oases,  see  Criminal  Law,  70-80. 
unlawful  detainer,  see  Forcible  Entrj/  and  De- 
tainer, 1. 

When  appeal  lies. 

1.  Where  some  of  the  defendants  In  an  aotion 
•re  infants,  and  no  answer  ia  filed  by  statutory 
guardian  or  guardian  ad  litem,  a  judgment  as  to 
them  is  void ;  but,  if  no  motion  is  made  to  vacate 
it,  an  appeal  by  tke  infants  will  be  dismissed, 
and  the  cause  remanded  for  suohfurtberprooeed- 
ings  aa  may  be  required.— Cord  T.  WlUiams, 
IKj.)  18  8.  V7.  634. 

Who  may  appeal. 

S.  Under  Rev.  St  1879,  I  8710,  giving  the 
Tight  of  appeal  to  "every  person  aggrieved"  by  a 
final  judgment,  the  sureties  on  an  injunction  bond 
nay  appeal  from  a  judgment  airainst  the  princi- 
pal, as  It  is  conclusive  against  them,  in  the  ab- 
sence of  fraud  and  collusion. — ITolan  v.  Jones, 
(Ho.  Sup.)  18  8.  W.  1107. 

Appealable  order — Appointment  of  ad> 
mlniatrator. 
8.  No  appeal  Ilea  from  an  order  of  the  pro- 
bate court  appointing  an  administrator,  such  ap- 
pointment, under  the  statute,  being  in  certain 
oases  discretionary,  and  the  right  of  appeal  from 
such  an  order  not  being  among  those  enumerated 
In  Rev.  St.  1889,  )l  285,  relating  to  probate  ap- 
peals.—State  V.  Fowler,  (Ho.  Bup.)  18  8.  W.  968. 

Time  of  taking. 

4.  In  a  suit  against  heirs  for  the  reoovery  of 
•n  Interest  in  lands,  where  some  of  the  defend- 
ants were  under  disability  either  of  coverture  or 
of  minority- at  the  tlmo  judgment  was  rendered 
against  them,  a  petition  in  error,  filed  within 
two  years  after  the  disability  was  removed,  was 


In  time.    17  8.  W.  78S,  modified.— line  t.  Free* 
man,  (Tex.  Sup.)  18  8.  W.  968. 

6.  Where  the  defendants  submitted  affidavits 
aa  to  the  infancy  or  coverture  of  each  of  them, 
from  which  it  appeared  that  some  of  them  were 
under  such  disability,  they  were  entitled  to  pros- 
eoute  a  writ  of  error.  In  the  absence  ot  any  coun- 
ter affidavit  by  plaintiff.  17  8.  W.  783,  modified. 
—Fine  V.  Freeman,  (Tex.  Sup.)  18  8.  W.  96a. 

6.  Where  It  appears  on  the  faoe  of  the  leoocd 
that  the  order  from  which  an  appeal  perfected  in 
1800  waa  taken  was  made  In  1870,  tlie  appeal 
must  be  dismissed ;  KansL  Dig.  {  1376,  providing 
that  an  appeal  "shall  not  be  granted  except  with- 
in Uiree  years  next  after  the  rtaditioa  of  the 
ludement  or  ordar. "— Johnaon  ▼.  Ctodden,  (Ark.) 
18  8.  W.  125. 

Notice. 

7.  Where  the  transcript  en  appeal  fails  to 
ahow  that  any  notice  was  given  of  the  appeal, 
and  there  is  no  appearance  by  the  appellee,  the 
appeal  will  be  dismissed. — ^Attoway  v.  Ctoldamith, 
(Tex.  Sup.)  18  8.  W.  604. 

Bond. 

8.  Where  an  appeal-bond  la  dated  January 
S9, 1891.  and  Indorsed  as  filed  February  4,  1891, 
the  fact  that  by  a  clerical  error  It  waa  Indorsed 
as  approved  January  4,  1891,  does  not  invalidate 
the  bund.— Bass  v.  James,  (Tex.  Bup.)  18  8.  W. 
SS6. 

9.  On  appeal  by  defendants  from  a  Justice's 
court,  plaintiff  appwed  in  the  district  court  and 
amended  his  original  account,  and,  after  allow- 
ing several  terma  of  the  district  court  to  pass, 
moved  to  dismiss  the  appeal  for  formal  defects 
in  the  appeal-bond.  Held,  that  plaintifTa  acts 
constituted  a  waiver  of  such  obiectiona  to  the 
bond.— Cason  v.  Laney,(Tex.  Bup.)  18  B.  W.  667. 

10.  A  bond  on  appeal  from  a  judgment  against 
Whit  B.  described  the  judgment  aa  against  H. 
W.  B.,  and  the  caption  of  the  oase  in  the  bond 
was  " B. "  rloUilng  appeared  by  the  rec- 
ord showing  the  idenUty  of  the  names.  Heldf 
that  the  appeal  was  properly  dismissed  for  mis- 
description in  the  bond.— Binlon  v  Seals,  (Tex. 
Bup.)  18  8.  W.  705. 

11.  An  appeal-bond  was  made  payable  to  A.,. 
whereas  it  sbould  have  been  made  payable  to  A. 
and  B.,  but  was  otherwise  sufBuient.  A.  moved 
to  dismiss  the  appeal  because  the  bond  was  not 
"conditioned  as  the  law  requires. "  Held,  that 
the  court  erred  In  dismissing  the  appeal,  the  ob- 
jection being  too  general  to  reach  the  supposed 
defect.— Cason  v. Xaney, (Tex.  Sup.)  18  &  W.  667. 

13.  B.  moved  to  dismiss,  on  the  ground  that 
the  bond  was  not  made  payable  to  him  alao,  but 
his  motion  was  not  called  to  the  attention  of  the 
court,  and  the  judgment  distinctly  recited  that  it 
was  A. 's  motion  which  waa  austauied.  Hisld  fair 
to  infer  that  B.  did  not  Insist  on  his  motion,  and 
that  the  court  did  not  dismiss  the  appeal  because 
the  lx>nd  was  defective  aa  to  B.— Cason  v.  tduiey, 
(Tex.  Bup.)  18  8.  W.  067. 

Assignment  of  errors. 

18.  An  assignment  of  error  should  not  contain 
a  statement  of  facts.— Wilson  v.  Alexander,  (Tex. 
Bup.)  18  8.  W.  1057. 

14.  An  assignment  of  error  that  "the  court 
erred  in  overruling  the  1st,  ad,  8d,  and  6th  spe- 
cial charges  asked  by  defendant.  Reference  la 
here  made  to  each  of  said  special  charges.  Tr. 
45,  "—is  insulfioieut— Harrison  Hach.  Works  v. 
Templeton,  (Tex.  Bup.)  18  8.  W.  601. 

15.  An  assignment  of  error  that  the  court's 
conclusions  of  fact  are  not  supported  by  the  evi- 
deooe  is  too  general  to  be  considered. --Green  v. 
Gibson,  (Tex.  Bup.)  18  &  W.  494. 

16.  A  general  assignment  of  error  that  the 
judge  erred  in  rendering  the  judgment  will  not 
be  considered  on  appeal.— Douglass  r.  Dunoan.  W 
a  W.  843,  66  Tex.  m 

17.  Under  Rev.  St  art  1037,  requiring  all 
errors  relied  on  for  the  reversal  of  a  case  to  be 
distinctly  specified,  and  the  rules  of  the  su- 
preme court,  (25-27,)  requiring  specifications  of 
error  to  point  out  that  part^  the 
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<»>mpla!ned  of,  and,  in  oases  aubmltted  to  the 
Jadge  00  tbe  law  and  the  facts,  the  party  dusir- 
ing  an  appeal  to  request  the  judge  to  state  sep- 
•ratnly  the  oonoluslona  of  law  and  facts,  so  that 
assignments  of  error  oan  Im  made  as  in  other 
cases,  an  assignment  of  error  In  such  a  oase  that 
the  court  erred  la  rendering  the  decree,  and  that 
the  decree  »  oontraiy  to  the  law  and  the  evl- 
denoe,  is  too  general,  and  will  not  be  considered. 
—Harvey  v.  OiUTle.  18  B.  W.  448.  68  Tex.  185. 

18.  Where  the  entry  on  the  minutes  slmplyre- 
clted  that  a  motion  for  a  new  trial  was  made  and 
ovorruled,  and  no  reasons  for  the  new  trial  were 
set  forth  in  theeutryor  in  the  bill  of  exceptions, 
tbe  plaintifl  in  error  may  assign  any  reason  in 
the  supreme  court  appearing  on  the  record. — 
Equitable  fire  Ins.  Co.  ▼.  Trustees  0.  P.  Church 
Kt  FosterriUe,  (Tann.)  18  a  W.  121. 

19.  An  assignment  of  error  on  appeal,  which 
•tatea  that  "the  court  erred  in  failing  to  instruct 
tlie  Jury  fully  as  to  the  character  and  extent  of 
defendant's  defease,  and  thereby  caused  the  Jury 
to  believe  that  the  court  ignored  the  defense  of 
contributory  negligence  of  fellow-servants,"  is 
too  indefinite  to  he  considered.— International  & 
O.  N.  Ry.  Co.  V.  Hlnsie,(Tex.  Sup.)  18  8.  W.  681. 

80.  An  assignment  of  error  that  a  "verdict 
was  contrary  to  the  law  and  tbe  evidence"  is  too 
feneral  to  be  considered.— International  tc  Q.  N. 
Ky.  Co.  r.  Buizie.  (Tex.  Sdi>.>  18  S.  W  081. 

Becord. 

21.  Where  a  cause  has  been  remanded  by  the 
•apreme  court  for  a  new  trial,  and  an  appeal  is 
taken  from  the  new  trial,  it  is  not  necessary  that 
tbe  transcript  contain  a  copy  of  the  mandate  of 
the  Bupreme  court,  issued  on  its  former  judg- 
ment  Warren  v.  Fredericks,  (Tex.  Sup.)  18  B. 

W   750. 

22.  Where  the  transcript  on  appeal  does  not 
contain  any  assignment  of  error,  and  the  state- 
ment of  facts  appears  to  hare  been  filed  after  the 
final  adjournment  of  the  court  for  that  term,  and 
there  is  no  order  in  the  record  showing  that  such 
filing  was  authorized,  a  point  made  by  apx>ellant's 
counsel  In  bis  brief  cannot  be  determined  on  its 
merits.— A ttowajr  v.  Qoldsmith,  (Tex.  Bup.)  18 
8.  W.  601. 

28.  Where  an  acUon  at  law  is  tried  by  the 
court  upon  an  agreed  statement  of  facts,  such 
statement,  though  filed  in  the  case  and  copied 
into  the  transcript  on  appeal,  is  not  part  of  the 
record,  where  it  fs  neither  preserved  by  bill  of 
exceptions  nor  specifically  referred  to  in  the 
judgment— Coonrod  v.  Anderson,  (Ark.)  18  S. 
W.  873. 

iM.  Where  an  assignment  of  error  is  based  on 
the  failure  of  the  verdict  to  find  upon  a  given  is- 
sue, bntthe  evidence  bearing  on  this  issue  Is  not 
briefed  in  appellant's  statement,  the  error  will 
not  be  considered,  as  the  supreme  court  will  not 
look  through  the  entire  record  for  such  evidence. 
— Btroud  V.  Palmar,  18  B.  W.  844,  66  Tex.  129. 

86.  Where  appellantu  fall  to  file  an  abstract 
of  the  record  and  a  statement  of  the  oase,  as  re- 
quired by  the  rules  of  the  supreme  court,  their 
appeal  will  be  dismissed.— niompson  r.  Allen, 
(Ho.  Bup.)  18  8.  W.  86. 

Certificate  snd  anthentication. 

26.  In  an  appeal  from  a  chancery  decree  under 
0)de,  (Mill.  &  V.)  J  8878,  which  provides  that, 
where  "  issues  of  fact  in  chancery  •  •  •  are 
tried  by  jury  according  to  the  forms  of  a  court 
of  law,  ♦  *  ♦  errors  in  the  proceedings  therein 
can  only  be  corrected  as  errors  are  corrected  in 
actions  at  law, "  a  bill  of  exceptions,  not  signed 
AS  such  by  the  ladge,  cannot  be  treated  as  a  part 
of  the  record,  though  the  record  recites  that  one 
was  signed  and  made  a  part  thereof.— Btate  r. 
Hawkins,  (Tenn.)  18  a  w.  114. 

Hearing — Advanoing  oase  on  docket. 

27.  A  motion  to  advance  a  oase  on  the  docket 
tor  bearing  on  appeal  out  of  its  regular  order 
aet  forth  that  H.  devised  certain  real  property  to 
appellee,  a  Boman  Catbollo  bishop,  the  rents 
thereof  to  be  used  for  tbe  maintenance  of  a  hoa- 


pital.  The  bishop  thereafter  obtained  an  injono- 
Uon  against  appellant,  the  county  clerk,  re- 
straining him  from  extending  the  taxes  against 
aald  property,  which  consists  of  rented  stores  and 
dwelling-houses.  Held,  in  the  absence  of  any 
statutory  provision  authorizing  it,  that  the  mo- 
tion could  not  be  sustained ;  it  not  appearing  that 
the  public  interests  or  any  department  of  govern- 
ment  would  be  in  any  wise  embarrassed  by  the 
delay.— Brodie  County  Clerk  v.  Fitzgerald,  (Ark.) 
18  B.  W.  682. 

Appeals  from  juBtioes'  cotiTts. 

88.  Where  parties  to  an  appeal  from  a  justice's 
jDonrt  to  the  distriot  court  have  voluntarily  sub- 
mitted themselves  to  the  jurisdiction  of  the  lat- 
ter court,  it  is  too  late  to  ask  for  the  dismissal  of 
the  appeal  because  of  defects  in  the  appeal-bond 
or  because  the  judgment  of  the  justice  was  not 
final.— Cason  v.  Westfall,  (Tex.  Bup.)  18  a  W. 
668. 

29.  TTnder  Code,  (Mill  ft  V.)  I  4962,  allowing 
amendments  In  oases  appealed  from  a  justice 
of  the  peace,  in  a  suit  by  subcontractors  to  en- 
force a  mechanic's  lien,  where  the  warrant  em- 
braced, as  subject-matter  of  litigation,  both  the 
debt  and  the  Hen,  an  amendment,  on  appeal  to 
the  oirouit  oonrt,  for  the  purpose  of  more  partic- 
ularly describing  tne  property,  is  proper.— neeves 
V,  Henderson,  (Tenn.)  18  B.  W.  248. 

80.  It  having  been  adjudged  that  suits  against 
railway  companies  for  injuries  tooattleand  other 
stock  must  be  brought  In  the  county  where  the 
Injury  was  inflicted,  the  venue  of  such  suits  oan 
be  established  in  the  oirouit  court  on  appeal 
from  a  justice's  judgment  by  proof  altund«  the 
justice's  record ;  Hansf .  Dig.  J  4140,  providing 
that  on  such  appeals  the  cause  shall  be  tried 
anew,  "without  any  regard  to  any  error,  defect, 
or  other  imperfections  in  the  proceedings  of  the 
jostioe. "— Bt.  Louis,  I.  H.  &  8.  By.  Co.  v.  Lind- 
say, (Ark.)  18  8.  W.  69. 

Appeal  Arom  county  court. 

81.  Where  the  eonnty  court  allows  a  claim 
against  an  estate,  but  places  it  In  the  wrong 
class,  an  appeal  to  the  district  court  vacates  the 
entire  judgment,  and  that  court  must  determine 
the  justice  of  the  claim,  as  well  as  its  olassilica- 
tion.— Callaghan  v.  Urenet's  Estate,  18  a  W  607, 
66  Tax.  986. 

Bevlew. 

82.  In  an  action  tOr  personal  Injuries,  when 
defendants  made  no  complaint  of  excessive  dam- 
ages in  their  motion  for  a  new  trial,  the  question 
cannot  be  examined  In  the  supreme  court.— Blan- 
ton  V.  Dold,  (Mo.  Bup.)  18  B.  W.  1149. 

88.  Where,  In  an  action  to  enjoin  an  Injury  to 
real  property,  the  decree  recites  that  a  demurrer 
embraced  in  defendant's  answer,  and  plaintiff's 
application  for  a  restraining  order,  were  sub- 
mitted at  the  same  time,  and  such  recital  is  fol- 
lowed by  an  order  dismissing  the  complaint  "for 
want  of  equity,  "  plaintiff  cannot  contend  on  ap- 
peal that  the  cause  was  heard  In  the  court  be- 
low on  tbe  merits,  and  that  it  should  be  deter- 
mined without  consideration  of  any  question 
raised  by  the  demurrer,  as  the  decree  contains 
no  Indication  that  the  court  did  not  consider  and 
act  on  tbe  dnmurrer.- Cox  v.  Little  Bock  &  If. 
R.  Co.,  (Ark.)  18  8.  W.  680. 

84.  Where  tbe  objection  that  the  verdict  Is  ex- 
cessive is  not  made  on  motion  for  new  trial,  it 
cannot  be  raised  on  appeal.^Jlasscock  v.  Bosen- 
grant,  (Ark.)  18  B.  W.  879. 

85.  The  question  of  the  suffloiency  of  the  evi- 
dence to  support  the  judgmentwlUnot  be  consid- 
ered on  appeal  unless  it  was  raised  in  the  mo- 
tion for  a  new  trial.— International  &  O.  IT.  B. 
Co.  V.  Byan,  (Tex.  Sup.)  18  B.  W.  219. 

86.  Where  a  cause  has  been  remanded  by  the 
supreme  court  with  directions  to  enter  a  partic- 
ular judgment,  the  only  question  to  bs  consid- 
ered on  an  appeal  from  tbe  judgment  entered 
thereon  by  the  court  below  Is  whether  such 
judgment  is  in  conformity  to  tbe  mandate. — Btomp 
T.  Homback,  (Mo.  Bup.)  18  a  W.  87.  ,^  . 
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Beview— Who  may  allege  error. 

87.  Wliere  plaintiff  obtaias  a  Jadgmmt  against 
a  railroad  company  whose  property  is  in  tii« 
hands  ot  a  reoeirer,  the  fact  that  the  court  sna- 
pends  plaintiff's  right  to  an  execution,  and  re* 
quires  the  Judgment  to  be  certified  to  the  oouit 
having  control  of  the  reoeiTurshlp,  is  not  ground 
for  appeal  by  defendant. — International  &  Q.  N. 
By.  Co.  7.  MoRae,  (Sex.  Buf.)  18  EL  W.  073. 

—  Objections  not  raised  below. 

88.  An  exception  to  the  snfflcienoyof  a  motion 
to  dismiss  an  appeal,  not  talten  in  the  district 
oonrt,  will  not  be  considered  on  review  by  the 
supreme  oonrt.— Binion  t.  tjeals,  (Tex.  Bup.)  18 
a  W.  70S. 

89.  Where  no  sxoeption  is  taken  to  a  mltns  on 
an  application  for  a  continuance,  as  required  by 
District  Court  Rule  65,  the  presumption  is  that 
oircttmstanoes  Justified  the  ruling,  and  it  will 
not  be  disturbed  on  appeal.— City  of  Bulphor 
Borings  t.  Weeks,  (Tex.  Sup.)  18  8.  W.  4Blt. 

40.  The  authority  of  a  foreign  Insurance  com- 
pany to  make  a  contract  of  insurance  within  the 
state  cannot  be  questioned  on  appeal  for  the  first 
time.— St.  Louis,  A.  ft  T.  By.  Co.  v.  Fire  Aas'n 
of  Fhiladelphla,  (Ark.)  18  B.  W.  48. 

41.  The  rule  that  to  enable  the  supreme  court 
to  review  the  rulings  of  the  trial  ooort,  made 
during  the  progress  of  a  cause,  the  attenUon  of 
the  court  most  be  called  to  its  rulings  In  a  mo- 
tion for  a  new  trial,  does  not  apply  to  the  rul- 
ings of  a  trial  court  on  motions  made  after  final 
Ittdgment,  as  to  set  aside  an  execution  sale. 
Bishop  y.  Ransom,  89  Mo.  417,  overruled.— City' 
of  St.  Louis  V.  Brooks,  (Ho.  Sup.)  18  8.  W.  88. 

40.  In  order  to  review,  on  appeal,  a  ruling  up- 
on a  motion  made  after  final  Judgment,  as  xo  set 
aside  an  execution  sale,  an  exception  must  be 
taken  at  the  time  tbe  ruling  is  made,  notwith- 
standing a  motion  for  a  new  trial  is  not  neces- 
sary.—City  of  St.  Louis  ▼.  Brooks,  (Ho.  Sup.)  18 

48.'  Failure  of  the  oonrt  to  marshal  assets 
cannot  be  assigned  as  error  on  appeal,  in  the 
absence  of  anything  to  show  that  suoh  relief 
was  asked  in  the  court  below.— Silbarberg  v. 
Trilling,  (Tex.  Sup.)  18  B.  W.  Ml. 

Discretion  of  trial  court. 

44.  An  application  for  a  continuance,  not  made 
upon  any  ground  authorized  by  statute,  addresses 
Itself  to  thia  discretion  of  the  ooort,  and  a  refusal 
will  not  be  reviewed,  in  the  abaanoe  of  anything 
showing  an  abuse  of  diacretioB.— Gujr  v.  Jtetoalf, 
(Tex.  Sup.)  18  8.  W.  419. 

— —  Fresnmptions. 

45.  In  an  action  to  establish  the  boundary  be- 
tween two  tracts  of  land  plaintifls  recovered  a 
Judgment  in  the  trial  court,  which  was  reversed 
on  appeal.  On  the  return  of  the  cause  to  the 
lower  oourt  defendants  filed  a  cross-petition,  al- 
le^ng  that  plaintiffs  had  taken  possession  of  tbe 
property  under  a  writ  of  Tuibere  facias,  issued 
during  the  pendency  of  the  appeu,  and  asking 
for  a  restoration  of  the  possession.  Held  that, 
as  it  did  not  appear  either  from  tbe  record  or 
the  evidence  that  there  had  been  a  delivery  of 
possession  under  the  writ  of  luiberefa^ilas  pend- 
ing the  appeal,  and  as  plaintiffs  denied  such  tact, 
the  court  would  presume  that  no  possession  was 
delivered  under  the  writ. -Scott  v.  Means  &  Rus- 
sell Iron  Ca,  (Ey.)  18  &  W.  1013. 

46.  Where  the  record  fails  to  show  tbe  rea- 
sons why  a  trial  court  granted  a  new  trial,  and 
no  request  was  made  for  him  to  state  his  reasons, 
the  supreme  court  will  presume  that  he  properly 
exercised  his  discretion.— East  Tennessee,  V.  tc  Ot, 
By.  Co.  V.  Lee,  (Tenn.)  18  a  W.  288. 

Weight    and    sufficiency   of   evi- 
dence. 

47.  Where  plaintiff,  in  an  action  for  tbe  specific 
performance  of  a  coutract  entered  into  for  de- 
fendant by  a  person  not  her  agent,  fails  to  show 
ratification  thereof  by  defendant,  a  verdict  for 
plaintiff  will  not  be  sustained,  though  there  was 


some  evidence  that  the  contract  was  ratified, 
since  the  decision  of  a  Jury  in  equitable  actions 
is  not  binding  on  the  court,  but  is  merely  advi- 
sory.—Hiukle  V.  Hinkle,  (Ark.)  18  S.  W.  1M9. 

ii.  The  executor  of  an  estate  claimed  credit 
for  commissions  on  the  value  of  certain  stock  at 
the  rale  of  I38S  per  share.  From  evidence  of  tbe 
value  of  the  stock  before  and  after  it  was  tamed 
over  by  the  executor  to  the  distributees  under 
the  will,  the  probate  court  and  tbe  clronit  court 
determined  that  1300  per  share  was  a  fair  esti- 
mate of  the  value  of  the  property  to  tbe  estate 
at  tbe  time  it  was  turned  over  by  the  executor. 
Eeld,  that  their  Judgment  should  not  t>e  dis- 
turbed on  appeal. — Qlover  v.  Holliday,  (Ma  Sup.) 
18  8.  W.  US3. 

49.  Where  the  preponderance  of  conflicting 
evidence  is  in  favor  of  tbe  court's  findings,  they 
will  not  be  disturbed.- Tripis  v.  Weslow,  (Vax. 
Bun.)  18  B.  Vr   084. 

60.  A  verdict,  though  nnaatisfaotory,  it  with 
evidence  to  sustain  it,  will  not  be  disturbed.— 
Trager  v.  Urady,  (Ark.)  18  &  W.  783. 

Hatters  not  apjMurant  on  record. 

51.  An  objection  to  the  admission  .of  a  note  as 
evidence  because  tbe  signature  was  in  one  hand- 
writing and  the  rest  ot  the  note  in  another,  which 
was  overruled  in  the  ooort  below,  will  not  be 
considered  on  appeal  when  there  Is  nothing  in 
the  record  to  ahow  any  difference  in  the  hand- 
writing.—Hagee  T.  Burch,  (Ha  Sup.)  18  B.  W. 

vm. 

63.  A  motion  for  new  trial  not  being  inoono- 
rated  in  the  bill  of  exceptions,  and  Act  liarch  si, 
1886,  dispensing  with  such  Inoorporatlon,  pcovid- 
ed  the  bill  of  exceptions  filed  contains  a  direction 
to  the  clerk  to  copy  the  same,  and  the  same  is  b» 
copied  into  the  record  sent  to  the  appellate  court, 
not  being  complied  with,  the  snbject  cannot  be 
considered  on  appeal. —Arnold  ''.  Boyer,  (Ho. 
Hup.)  18  8.  W.  918. 

68.  An  amended  complaint,  a  tender  and  offer 
to  file  whicb  have  been  rejected  by  a  trial  oourt, 
cannot  be  considered  on  appeal,  where  soch 
amended  pleading  is  not  made  a  part  of  the  rec- 
ord, or  identified  either  by  order  of  oourt  or  by 
bill  of  exception.— McCain  v.  Louisville  ft  K.  B. 
Co.,  (Ky.)  18  a  W.  687. 

64.  Where  no  statement  of  facts  Is  made  on 
appeal,  the  rulingk  of  the  lower  oonrt  In  giving 
or  refusing  instructions  or  in  admitting  evidence 
cannot  be  reviewed,  as  it  cannot  be  known 
whether  such  rulings  wereprejudioial  or  not.— 
Devore  v.  Crowder,  18  S.  W.  SOI,  66  Tax.  8(M. 

66.  In  the  absence  of  a  statement  of  facts  in 
the  record  on  appeal,  the  supreme  oonrt  cannot 
consider  the  sufBciency  of  the  evidence  to  sup- 
port the  verdict,  or  the  court's  aotton  in  giving 
or  refusing  instructions,  if  it  does  not  appear 
from  the  pleadings  that  there  was  error. — Bur- 
gher V.  City  Nat.  Bank,  (Tex.  Sup.)  18  a  W.  675. 

66.  The  denial  of  a  motion  for  a  continuance 
on  account  of  the  absence  of  a  witness  cannot  tie 
reviewed  on  appeal  where  the  bill  of  exceptions 
does  not  disclose  how  many  continuances  had 
already  been  granted  to  tlie  applicant.— City  of 
East  Dalltia  v.  Barksdale,  (Tex.  Sup.)  18  a  W. 
839. 

67.  Under  rules  of  court  requiring  ihe  sj^mI- 
lant  to  set  forth  in  his  printed  abstract  "so 
much  of  the  record  as  is  necessary  to  a  full  and 
complete  understanding  of  all  the  questions  pre- 
sented" to  the  supreme  court,  where  an  appel- 
lant assigns  error  in  refusing  to  give  and  in  giv- 
ing instructions,  but  does  not  set  forth  such  in- 
structions in  bis  abstract,  it  must  t>e  presumed 
that  the  action  ot  the  court  in  that  respect  is  not 
relied  upon  as  error,  and  also  that  all  proper  dec- 
larations of  law  were  given. — Smith  v.  Johnson» 
(Mo.  Sup.)  18  8.  W.  3L 

Harmless  error. 

68.  In  trespass  to  try  title  by  tenants  In  com- 
mon, the  dismissal  of  the  case  as  to  one  plaintiff 
though  error,  cannot  avail  the  other  plaintiff  oa 
appeal.— Huaselman  v.  Btrohl,  (Tex.  Bon.)  18  a 
W.  867. 


Digitized  by 


Google 


INDEX. 


1159 


St.  The  refasal  of  the  court  to  Allow  a  wlfe- 
I  to  testify  on  a  certain  matter  in  harmless 
IT,  where  the  witness  is ,  Bubseqoently  f ally 
tnterrogated  as  to  the  same  matter  by  the  party 
oblectiDR.— Hamilton  v.  Rich  Hill  Coal  Min.  Co.^ 
(Mo.  Bap.)  18  B.  W^.  »77. 

60.  Findings  erroneonsin  somerespects,  which 
do  not  affect  the  merits  of  the  case,  may  be  dis- 
regarded.—Tripis  V.  Weslow,  (Tex.  Bup.)  18  8. 
W.  684. 

Ai.  In  an  action  inTolTlng  the  state  of  the  ao- 
counts  between  the  parties,  the  exclusion  of  an 
Bcconnt  offered  by  plaintiff,  which  was  made  for 
taim  by  defendant's  clerk  undur  defendant's  in- 
structions, and  showed  the  amoonts  doe  from  de- 
fendant to  plaintiff,  was  not  reversible  error, 
where  the  account  was  shown  to  defendant  as  a 
witness,  and  plaintiff  questioned  iiim  as  to  each 
Item,  and  the  oontroversy  was  not  as  to  the  ex- 
istence of  the  items,  but  only  as  to  whether  they 
bad  been  paid.— Smith  r.  Edcford,  (Tex.  Sap.) 
18  8.  W.  810. 

02.  Wbere  a  rule  ef  a  railroad  oompany  as  to 
oonpllng  cars  liad  been  practically  abandoned  by 
It,  and  the  exdosion  of  eridenoe  of  the  rule 
could  not  hare  in]iirions)y  affected  Ita  substantial 
rights,  anch  endnsion  is  not  gronnd  for  reversal 
t^  a  Indgment  against  it.— Alcorn  v.  Chicago  & 
A.  B.  Co..  (Ha.  Sapi.)  18  a  W.  18& 

68.  Bnbmitting  to  the  Jury  the  constraetlon  of 
a  deed  is  harmless  error,  where  the  Jury  construe 
the  deed  correctly.— KuozTille,  C.  Q.  &  L.  R. 
Co.  y.  Beeler,  (Tenn.)  18  B.  W.  891. 

64.  A  demurrer  to  a  petition,  upon  the  gronnd 
that  certain  minor  beneficiaries  were  necessary 
parties,  having  been  sustained,  plaintiff  then 
Joined  the  minors  with  her  as' pluintifls.  suing 
as  their  next  friend.  Held,  that  the  interest  of 
the  minors  being  adverse  to  defendant,  and  the 
court  having  Jnrlsdlotion  of  the  subject-matter, 
defendant  had  no  cause  of  complaint— Oay  r. 
Metcalf,  (Tex.  Bup.j  18  S.  W.  419. 

Objeotiona  waived. 

65.  Where  the  deposition  of  a  public  officer  as 
to  the  contents  of  the  records  in  nls  office  is  ad- 
mitted in  evidence  without  objection  by  the  op- 
posing party,  he  is  deemed  to  waive  his  objec- 
tion Oiereto,  and  he  cannot  raise  such  objection 
in  the  appellate  court.— Allen  v.  Osaric  Land  Cio., 
(Ark.)  18  B.  W.  WO. 

60.  Though  parties  aregenerallyboundbythelr 
instructions,  the  asking  of  them  on  the  merits, 
after  the  court  has  refused  one  In  the  nature  of  a 
demurrer  to  the  evidence,  is  not  a  waiver  of  the 
right  to  review  suoh  refusaL— Tobin  v.  Missouri 
PaaRy.  Co.,  (Ifo.  Bup.)  18  S.  W.  990. 

Deoiaion. 

67.  Where  a  party  voluntarily  remits  a  part  of 
his  Judgment,  his  remittitur  will  not  be  set  aside 
in  the  supreme  court,  though  it  was  entered  un- 
der a  misapprehension  of  the  law.— Floyd  ▼.  £f- 
lon,  18  B.  W.  407,  66  T«x.  WU 

Dismissal. 

68.  Where  Judgment  is  rendered  for  sevenb 
defendants,  against  all  of  whom  the  same  relief 
is  sought,  an  appeal  not  perfected  as  to  all  of 
defendants  must  be  dismissed.— Gates  v.  Spark- 
man,  18  S.  W.  446,  66  Tex.  155. 

69.  A  motion  to  dismiss  a  writ  of  error  on  the 
ground  that  the  citation  does  not  show  when  the 
petition  for  the  writ  was  filed,  or  give  the  de- 
scription of  the  Judgment  therein  contained,  as 
required  by  Rev.  St  art  1894,  cannot  be  sus- 
tained further  than  to  strike  the  cause  from  the 
docket  for  want  of  proper  citation,  and  this  will 
not  defeat  the  right  of  the  plaintiff  in  error  to 
have  proper  citation  thereafter  issued. — Thomp- 
son V.  Anderson,  (Tex.  Sap.)  18  S.  W.  IfiS. 

Beversal. 

TO.  In  ejectment,  where  proper  issues  are 
formed  by  the  pleadings,  bat  the  cause  is  tried 
and  determined  on  issues  not  made  thereby,  and 
wholly  inconsistent  therewith,  the  Judgment  will 
be  reversed.— Fairohild  v.  Creswell,  (Mo.  Sup.) 
18  8.  W.  1078. 


71.  Whei«  the  evidence  relied  upon  to  sustala 
%  judgment  oonsists  of  written  instruments, 
which  have  been  stricken  from  the  record  be- 
oaase  the  original  statement  of  facte  did  not  con- 
tain them,  the  Judgment  will  be  reversed.— Ma- 
son ▼.  Rodgers,  (Tex.  Sup.)  18  &  W.  811. 

79.  Where  the  trial  Judge  negleoto  to  approve 
a  statement  of  facts  for  appeal,  appellant  should 
apply  to  the  supreme  court  for  a  writ  of  man- 
aamus,  and,  if  he  falls  to  do  so,  the  case  will 
not  be  reversed  for  want  of  the  statement,  though 
the  Judge  was  often  requested  by  appellant  to 
approve  a  statement  and  promised  to  do  sa — Os- 
borne V.  Frathar,  (Tex.  Bup.)  18  S.  W.  613. 

Modifloatlon  of  judgment. 

73.  In  an  action  asainst  a  railroad  company  to 
recover  damages  for  the  loss  of  cattle  by  escape 
from  defendant's  stock-pen  while  awaiting  ship- 
ment, and  for  injuries  received  by  other  cattle 
while  being  shipped,  the  limitation  of  40  days  in 
the  shipping  contract,  in  which  to  bring  an  aO' 
tioD  for  damages,  does  not  apply  to  the  loss  of 
the  oattle  from  the  stock-pen;  and  where  it  ap- 
pears tliat  the  Jury  found  the  item  of  loss  by  the 
escape  of  cattle  separate  from  the  other  loss, 
and  that  plaintiff  has  remitted  as  to  all  but  the 
sum  found  lor  cattle  lost,  the  supreme  court  will 
reverse  its  crder  remanding  the  case,  and  render 
Judgment  for  plaintiff  for  such  sum.  16  S.  W. 
668,  modified.— Oulf,  C.  &  B.  F.  Ry.  0>.  v.  Tra- 
wick,  18  B.  W.  948,  80  Tex.  270. 

74.  Where  a  verdict  in  trespass  to  try  title  is 
for  defendant,  but  mlsdescribes  the  land  by  in- 
olnding  land  other  than  that  in  oontroversy,  a 
Judgment  on  suoh  verdict,  though  erroneous,  will 
be  reformed  on  appeal,  rather  than  reversed.— 
Musselman  v.  Btrobl,(Tex.  Bap.)  18  B.  W.  857. 

76.  In  trespass  to  try  title,  where  defendant 
did  not  ask  any  affirmative  relief,  a  Judgment 
that  defendant  recover  of  the  plaintiff  "the  prem- 
ises in  controversy"  will  be  reformed  on  appeal 
so  as  simply  to  adjudge  that  plaintiff  take  noth- 
ing by  his  snit— Warren  t.  Fredericks,  (Tex. 
Bup.)  18  a.  W.  750. 

76.  Where  defendant  appealed  from  a  Judg- 
ment allowing  plaintiff  damages  for  stock  injured 
by  defendant  with  interest  on  the  value  of  tlia 
animals,  upon  the  ground  that  interest  was  er- 
roneously allowed,  and  plaintiff  filed  his  retiM- 
tUwr  of  the  interest,  the  proper  Judgment  will  be 
rendered  for  the  appellee.— Galveston,  H.  ft  S. 
A.  Ry.  Co.  V.  Carter,  (Tex.  App.)  18  S.  W.  196. 

77.  Where  the  form  of  a  Judgment  on  dismissal 
ef  a  complaint  for  want  of  Jurisdiction  is  appro- 
priato  only  to  the  dismissal  of  a  complaint  on  its 
merits,  or  because  of  failure  to  state  facte  enti-  - 
tling  plaintiff  to  relief,  it  will  be  modified  on  ap- 
peal, so  as  to  show  the  real  ground  of  the  dis- 
missal.-Cox  V.  little  Rook  SciL  R.  Co.,  (Ark.> 
18  B.  W.  630. 

Beinstatement  of  appeal. 

78.  Where  a  Judgment  on  a  forfeited  bail-bond 
has  been  affirmed  on  appeal  for  lack  of  prosecu- 
tion, the  cause  will  not  be  reinstated  to  allow 
appellant  to  interpose  the  technical  objection 
that  the  bond  was  not  in  due  form. — Price  T. 
State.  (Ark.)  18  a  W.  1064. 

Damages  for  fMvolous  appeal. 

79.  To  justify  an  award  of  damages  in  the  so- 
preme  court  for  a  vexatious  appeal,  under  Rev. 
Bt.  1889,  %  2305,  allowing  the  court  on  affirmance  to 
award  such  damages  as  may  be  just,  not  exceed- 
ing 10  per  cent,  on  the  amount  of  the  judgment 
the  appeal  must  have  been  wholly  without  merit 
Where  any  new  or  fairly  debateble  question  is  ia- 
yolved,  such  damages  wiU  be  denied.— Tobln  v, 
Missouri  Pac  Ry.  Co.,  (Mo.  Bup.)  18  8.  W.  990. 

— —  Mandate  and  proceedings  below. 

80.  Testator,  a  resident  of  Kentucky,  devised 
land  in  Missouri  to  his  son,  but  the  will  was 
never  recorded  in  the  latter  state.  The  son  mort- 
gaged the  land  to  defendant,  and  in  an  action  for 
partition  the  lower  court  held  that  the  mortgage 
was  a  valid  lien,  and,  no  appoalbond  having 
been  given,  the  laind  was  sold,  ana  the  proceeds 
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applied  OD  dafendsnt**  dairt  On  smeal  the  sa- 
preme  ooart  held  that,  as  to  defendant,  the  de- 
cedent died  Intestate,  and  the  aoa  waa  only  enti- 
tled to  hia  share  of  the  land  aa  one  of  the  heira 
at  law.  The  case  waa  remanded,  and  the  lower 
court  foond  that  the  intareat  of  the  son  woold 
have  been  one-seventh,  and  awarded  aooh  an  in- 
terest in  the  proceeds  of  the  sala  to  defendant; 
bat,  finding  that  he  had  alreadj  leoelTad  from 
the  sale  more  than  soch  proportionate  part, 
awarded  restitation  of  the  amount  in  ezcaaa  to 
the  other  heirs.  Held,  that  the  Judgment  of  the 
lower  oourt  was  in  accordance  with  the  deoision 
of  the  supreme  court.— KsiUi  r.  Johnson,  (Mob 
Sup.)  18  &  W.  U4a, 

Ul.  Where  the  supreme  court  reverses  a  Judg- 
ment of  the  district  court  on  the  ground  thatlt 
had  no  jurisdiction,  and  directs  the  district  court 
to  strike  the  case  from  its  docket,  a  Judgment  by 
the  district  court  dismissing  the  case  and  giving 
defeodant  costs  is  erroneous.  The  case  must 
simply  be  stricken  from  the  docket. — Leeman  v 
Wheeler,  18  B.  W.  ««,  69  Tex.  154. 

Ijlabilities  on  appeal-bonda. 

83.  The  condition  that  the  appeal  shall  be 
prosecuted  "with  effect"  means  that  it  shall  ba 
prosecuted  "saccessfally;"  and  an  appeal  that  is 
dismissed  for  want  of  prosecution  is  not  prose- 
cuted at  all,  though  the  transcript  was  filed  in 
the  supreme  court.— Trent  t.  Rhomberg,  18  8.  W, 

£10, 60  Tex.  ma. 

88.  Where  the  appeal  Is  dismissed  for  want  of 
prosecution,  and  pendinsr  it  appellant  has  be- 
-oome  Insolvent,  the  sureties  on  the  appesl-bondan 
liable  tor  the  amount  of  the  Judfrment  appealed 
from.— T^ent  t.  Rhomberg,  18  8.  W.  610,  66  Tex. 
84v. 

84.  The  bond  being  conditioned  that  appellant 
shall  prosecute  his  appeal  with  effect,  and,  in 
<!a8e  of  Judgment  against  him,  that  he  shall  per- 
form tbe  Judgment,  and  pay  all  damages  awarded 
«gainst  him,  there  is  a  breach  of  the  bond  when 
the  appeal  is  dismissed  for  want  of  posecntlon; 
and  the  sureties  are  not  only  liable  for  the  oosta 
of  appeal,  but  also  for  the  amoant  of  the  Judg- 
ment appealed  from.— Trent  t.  Bhomberg,  18  8. 
W.  610,  66  Tex.  3i». 

86.  The  snmmary  prooedore  prescribed  by  the 
T<axas  statute  to  enforce  the  liability  of  sureties 
on  an  appeiU-bond  la  not  exclusive,  but  such  lia- 
bility may  tdso  be  enforced  by  common-law  ac- 
don  on  the  bond.— Trent  T  Rhomberg,  18  B.  W. 
UO,  66  Tex.  ata. 

Belease  of  sureties. 

86.  Where  a  Judgment  from  which  an  appeal 
IS  taken  is  reversed  as  to  a  part  of  the  appellees, 
the  surety  on  the  appeal-bond  ia  disoharged.— 
Blair  V.  Banbom,  C^c  Sup.)  18  S.  W.  168. 

Applicatioii. 

Vor  new  trial,  see  Neto  Trial,  1, 9. 
ABBITRATION  AITD  AWABD. 

Authority  of  administrator  to  submit  to,  sea  £hB- 
eoutors  and  A.<lminUtrator»,  4. 

Oath  of  arbitrators— Waiver. 

1.  On  a  submission  to  arbitration,  by  a  dty 
and  the  owner  of  property  taken  for  street  pur- 
poses, of  tbe  amount  of  compensation  therefor, 
under  Rev.  tSt.  art.  46,  which  requires  that  the 
arbitrators  and  umpire  shall  l>e  sworn,  where 
their  oaths  are  waived  by  the  attorney  for  the 
city,  hut  his  authority  to  waive  them  is  not 
shown.  Judgment  will  not  be  entered  on  the  award. 
—Anderson  v.  City  of  St,  Worth, (Tex.  Sup.)  18 
S.  W.  4^. 

Action  on  award— Parties. 

8.  B.  &  Co.,  with  whom  C.  was  a  silent  part- 
ner, sublet  a  building  contract  with  a  city  to  L., 
and  afterwards  executed  an  agreement  submit- 
ting differences  between  them  to  the  mayor  for 
arbitration,  and  providing  that  he  should  appor- 


tion the  amoant  due  by  tbe  dty  on  tbe  contMct 
among  the  parties,  and  tbat  each  party  shonld  be 
estopped  fromolalmlng  anything  against  the  dtj 
beyond  the  amoant  of  tlie  award  to  nim.  L.  sned 
the  city  and  B.  &  Co.  to  enforce  an  award  in  his 
favor,  and  a  oontractor's  lien  therefor,  but  did 
not  make  C.  a  pcuty.  Held  immaterial,  sines 
the  agreement  for  arbitration  signed  by  C,  and 
the  proceedings  thereunder,  amounted  to  an  as- 
signment by  him  of  the  funds  in  the  hands  of  tiis 
dty  to  the  extent  ot  any  award  to  L. — Cilj  «t 
Dallas  T.  Loonle,  (Tex.  Sup.)  18  S.  W.  730. 

AxgnmBDt  of  CounseL 

See  OrlmtMl  Law,  SM6;  Trial,  10-90. 

ABBEST. 

For  misdemeanor— Bight  of  officer  to 
kill  person  resisting. 

In  arresting  a  person  charged  with  a  mis- 
demeanor, or  In  preventing  bis  escape  after  ar- 
rest, the  arresting  olBoer  cannot  take  the  Uf  e  of 
the  aooosed,  or  even  Infilot  on  him  great  bodily 
harm,  except  to  aave  his  own  life,  or  prevent  a 
like  harm  to  himself. —'lliomaav.  Klnkead,(Axk.} 
ISa.  W.  86t. 

ABSON. 

Indictment. 

1.  An  Indictment  for  arson  diarged  that 
defendant  "did  feloniously  and  wlllfnlly  set  fire 
to  and  bum  the  dwelling-house  of  B. "  Heid, 
tbat  malice  was  sufBciently  charged  by  the  use 
of  the  word  "feloniously."  Young  v.  Com.,  U 
Bush,  243,  followed.— Alkman  T.  Commonwealth, 
(Ey.)  18  8.  W.  087. 

Panishment. 

S.  Oen.  St.  0. 29,  art  7, 1 1,  fixes  the  pnniafamant 
for  arson  at  imprisonment  for  not  less  than  6  nor 
more  than  12  years;  and  section  4  fixes  the  pun- 
ishment for  willfully  and  malidonsly  burning  a 
"dwelling-house  which  is  occupied  as  a  resi- 
dence" at  imprisonment  for  not  less  than  10  nor 
more  than  20  years.  Held,  that  an  indictment 
charging  that  defendant  "did  feloniously  and 
willfully  set  fire  to  and  bum  the  dwelling-hoasa 
of  S."  was  not  an  Indictment  under  section  4; 
and  that  the  oourt  erred  in  cbarging  the  Jury 
that  if  they  found  ttiat  defendant  "willfnlly. 
maliciously,  and  unlawfully  set  fire  to  and 
homed  the  dwelling-house  of  S.,  or  a  dweiling- 
house  in  his  possession,  and  occupied  by  him  as 
such, "  they  should  find  him  guilty,  and  fix  his 
punishment  at  imprisonment  for  a  "term  not  less 
than  10  nor  more  than  20  years. " — Aikman  t. 
Commonwealth,  (Ky.)  18  S.  W.  887. 

ASSAXTIiT  Ain>  BATTEBT. 

On  prisoner  by  fellow-prisoners,  liability  ef  d^, 

see  Jail  and  Jailer. 
With  intent  to  kill,  see  Homicide,  18-%. 
rape,  see  Rape. 

Aggravated  assault. 

1.  On  a  trial  for  aggravated  assault  and  bat- 
tery the  person  assaulted  testified  tbat  defend- 
ant knoobed  him  down,  pressed  his  kneea  on  his 
breast,  breaking  one  of  his  ribs,  and  choked 
him  almost  to  Insensibility;  that  he  did  not 
discover  that  the  rib  was  broken  till  the  next 
day ;  and  that  he  was  confined  to  his  room  six 
weeks.  A  physician  testified  that  the  fractore  of 
the  rib  was  not  a  serious  or  permanent  wound. 
Defendant  testified  that  he  Intended  to  ttirash 
the  assaulted  person,  but  not  to  Iclll  him,  or  do 
him  serious  injury.  Held  insufficient  to  show  a 
"serious  bodily  injury, "  within  Pen.  Code,  art. 
496,  which  deinnes  an  aggravated  aasanlt  and 
battery  as  the  Infliction  of  a  "serious  bodily  In- 
jury. "— HaUeU  t.  SUte,  18  &  W.  418,  i»  Tsx. 
App.  »  ,^  . 
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Malloloaa  shooting. 

2.  Erldenoe  that  defendant  shot  and  wounded 
•  neighbor,  who  had  entered  defendant's  house 
with  an  open  knife  in  his  hand,  in  order  to  make 
defendant  stop  beating  his  wife,  and  that  the 
•hooting  was  not  done  till  after  the  neighbor  had 
sacceeded  in  separating  defendant  and  his  wife. 
And  had  left  the  house,  and  was  running  away, 
is  suffloient  to  ]aatify  a  conviction  of  maUclooa 
shooting  and  wounding.— Weat  v.  Commonwealth, 
(Ky.)  liO.  W.  851. 

8.  Defendant  shot  a  neighbor  who  had  entered 
defendant's  house  with  an  open  knife  In  his 
band,  in  order  to  make  defendant  stop  beating 
tils  wife;  bntthe  shooting  was  not  done  till  after 
(he  neighbor  had  separated  defendant  and  bis 
-wife,  and  had  left  the  house,  and  was  running 
away,  field,  that  it  was  proper  to  instruct  the 
jury  that,  if  they  believed  from  the  evidence  be- 
yond a  reasonable  doubt  that  defendant  willfully 
shot  and  wounded  the  person  mentioned  in  the 
Indictment,  they  sDould  find  him  guilty  of  mali- 
cious sbootiog  uid  wounding  if  it  was  done  ma- 
liciously, or  guilty  of  shooting  and  wounding  in 
sudden  heat  and  passion  If  it  was  done  without 
previous  malics.— West  ▼.  Commonwealth,  (Ey.) 
18  B.  W.  85L 

4.  Defendant  shot  a  neighbor  who  had  entered 
defendant's  house  with  an  open  knife  In  his 
hand,  in  order  to  make  defendant  stop  beating 
bis  wife;  but  the  shooting  was  not  done  till  after 
the  neighbor  had  separated  defendant  and  his 
wife,  and  had  left  the  house,  and  was  running 
away.  Held,  that  no  Instruction  should  be  given 
as  to  self -defense.  —  West  T.  Commonwealth, 
(Ky.)  18  8.  W.  861. 

5.  On  a  trial  for  mallcloos  shooting,  defend- 
ant's testimony  that  he  had  been  appointed  spe- 
cial bailiff  by  a  Justice  of  the  peace  to  arrest  the 
person  shot,  but  had  lost  the  warrant  placed  in 
bis  hands  for  that  purpose,  was  irrelevant,  where 
It  was  undisputed  that  such  person  was  expelled 
at  defendant's  instance  from  a  trading  boat  three 
days  before,  and  that  defendant,  without  inform- 
ing him  that  he  bad  a  warrant,  shot  him  while 
begging  tor  his  life  and  trying  to  escape.  —Angel 
▼.  Commonwealth,  (Ky.)  18  S.  W.  849. 

6.  On  a  trial  for  malicious  shooting,  failure 
to  Instruct  as  to  sudden  heat  and  passion  was  not 
«rror,  where  there  was  no  evidence  that  the 
shouting  was  done  under  the  Influence  thereof.— 
Angel  V.  Commonwealth,  (i^.)  18  S.  W.  819. 


ASSIGNMENT. 

6e«,  also,  Attignmentfor  Bentiflt  of  CrtMUm. 

Of  certificate  for  bounty  land,  »eibPvJMoLami»,t. 
dower,  see  Dower,  2. 
errors  on  appeal,  see  Appeal,  IS-SO. 
Judgment,  see  Judgment,  M. 
lease,  see  Landlord  and  Tenant,  6. 

"VaUdity. 

1.  FlMntUts'  agent  offered  to  sell  a  claim 
against  defendant,  for  cash,  to  a  third  person, 
■vrbo  thereafter  sent  his  check  to  plaintiffs  for 
the  amount  for  which  the  claim  was  offered.  The 
latter  declined  to  accept  the  check  until  they 
could  advise  with  their  agent,  and  subsequently 
Informed  defendant's  agent  they  would  look  to 
defendant  for  payment  The  check  was  worth- 
less, field,  that  a  payment  thereafter  by  defend- 
ant to  such  third  person  was  no  defense  to  plain- 
tiffs' action.— Franklin  County  Co-op.  Ass'u  T. 
Eubanks,  (Tex.  Bup.)  18  S.  W.  699. 

Evidence  of  assignment. 

8.  A  letter  authorizing  ihe  mayor  of  a  oity  to 
pay  over  all  amounts  due  to  the  writers  to  a 
certain  bank  is  a  mere  authority  to  the  bank  to 
collect,  and  insnfHcient  lo  show  an  assignment  to 
the  bank,  in  the  absence  of  proof  of  Indebtedness 
to  the  bank.— City  of  Dallas  r.  Loonle,  (Tex. 
Sup.)  18  B.  W.  720. 


Actions  by  assignee — Making  assignor 
party. 

8.  Where  a  hnsljand  paid  a  note  as  suretyfor 
the  maker,  and  took  up  the  note,  and  afterwards 
assigned  it  to  his  wife,  such  assignment  did  not 
give  her  the  right  to  sue  in  her  individual  name 
alons. -Brooding  r.  Tobin,  (Kjr.)  U  &  W.  778; 
Tobln  ▼.  Smith,  U. 

ASSIGNMENT  FOB  BENEFIT 
OF  CBEDITOBS. 

Bee,  also,  Batiferuptcv;  Fraudulent  Conveya/noe*. 
Etfeot  on  attachment,  aea  Attadhment,  10. 

What  oonstitates. 

1.  An  Instrument  selling,  transferring,  and 
delivering  to  a  trustee  all  of  the  grantor's  prop- 
erty for  ue  use  and  benefit  of  oreditors,  with  di- 
rections to  take  possession  immediately,  sell  it 
at  private  sale,  and  apply  the  proceeds  to  the  pay- 
ment of  debts  in  the  order  enumerated  in  the  deed 
as  fast  as  funds  can  be  realized  from  the  sale, 
is  an  assignment  for  the  benefit  of  creditors, 
and  not  a  security  for  creditors,  though  it  pro- 
vides that  it  is  to  Devoid  if  the  trustee  shall  va^ 
the  debts  secured.  Fenzel  Co.  v.  Jett,  18  S.  W. 
120,  M  Ark.  428,  followed.— Wolf  t.  Huldrow, 
(Ark.)  18  8.  W.  bSj 

2.  An  instrument  whereby  an  insolvent  debt- 
or, in  consideration  of  one  dollar,  "sells  and  con- 
veys" a  stock  of  goods  in  trust  to  another,  with- 
out condition  of  defeasance,  to  apply  the  pro- 
ceeds of  the  sale  thereof  to  the  debtor's  creditors, 
with  preferences,  is  an  assignment  for  benefit  of 
creditors,  within  Sayles'  Civil  Bt.  art.  65a.— 
Foreman  v.  Bumette,  (Tex.  Sup.)  18  8.  W.  768. 

8.  The  Instrument  Is  none  the  less  an  assign- 
ment for  benefit  of  oreditors  because  the  assignor 
did  not  intend  it  to  be  such.— Foreman  v.  Bur- 
nette,  (Tex.  Bup.)  18  B.  W.  760. 

Bequisites  and  validity. 

4.  The  fact  that  the  assignor,  when  he  made 
the  assignment,  expected  and  hoped  to  compro- 
mise with  his  creditors,  did  not  vitiate  the  as- 
signment—Moore V.  Btege,  (Ey.)  18  B.  W.  1019. 

5.  The  assignor's  Insolvency  need  not  appear 
from  the  deed,  but  may  be  proved  by  extrinsic 
evidence.— Foreman  ▼.  Bnrnetts,  (Tex.  Bap.)  18 
S.  W.  766. 

— —  Place  of  residence  of  assignee. 

fl.  Sayles'  Civil  Bt.  art.  65/,  providing  that 
the  assignee  shall  be  a  resident  of  the  county  in 
which  the  assignor  resides,  or  in  which  his  prin- 
cipal business  is  conducted,  la  dlrectorronly. — 
Foreman  v.  Bumette,  (Tex.  Bup.;  18  8.  W.  766. 

Failure  to  enumerate  exempt  ar- 
ticles. 

7.  An  assignment  for  the  benefit  of  creditors 
is  not  rendered  void  by  reason  of  its  failure  to 
enumerate  the  articles  reserved  by  the  assignor 
as  exempt  by  law.— Moore  v.  Stege,  (Ky.)  18  St 
W.  1019. 

Preferences. 

8.  Any  preferences  for  certain  creditors  are 
void.— Foreman  v.  Bumette,  (Tex.  Bup.)  18  B.  W. 
766.      _^^ 

9.  Where  a  debtor  owes  $40,000,  and  has  as- 
sets only  to  the  value  of  $10,000,  the  payment  of 
one  of  his  creditors  is  an  unlawful  preference, 
and  by  operation  of  law  rasses  his  estate  to  his 
creditors. —Citizens'  Nat  Bank  v.  Renick,  (Ey.) 
is  B.  W.  864.  •  v-*  / 

10.  Under  Sayles'  Civil  Bt  arts.  eSo,  eSc,  65«, 
providing  for  assignment  for  the  benefit  of  credit- 
ors, an  instrument  of  conveyance,  without  defea- 
sance, by  an  insolvent  of  all  his  property  subject  to 
forced  sale  for  the  benefit  of  his  creditors,  but 
preferring  some,  and  exacting  releases  of  certain 
others,  is  void  as  to  the  preferred  creditors  and 
those  from  whom  releases  were  exacted,  but  In 
other  respects  is  valid,  and  the  assignee  acquired 
title  under  its  provisions  to  be  distributed  pun- 
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suant  to  said  ■totata.— B«74  v.  H^ynle,  (Tex. 
Bap.)  18  8.  W.  160. 

The  aaaignee. 

IL  Saylea'  CItII  St  art'ABo,  proridliw  tlwt 
If  any  assignee  becomes  unsuitable  to  perform 
his  trust,  or  refuses  or  neglects  to  do  to,  be  may 
be  removed  "upon  reasonanle  notice  to  all  parties 
Interested, "  does  not  apply  wheie  the  assignee 
fails  to  file  his  bond  trithfn  five  days;  and  anoth- 
er assignee  mayi  on  application  of  the  creditors, 
be  appointed  without  auch  «otlc«.— Foreman  t. 
Burnette,  (Tex.  Bup.)  18  a  W.  TML 
Title  of  assignee. 

U.  An  assignee  for  the  benefit  of  cradttora 
takes  the  chosea  in  action  of  Us  assignor,  not  as 
a  puree  aser  for  value,  bat  as  a  volunteer,  and 
therefore  subject  vu  all  pre-existing  defenses  and 
•qnities.— NsshvUle  Trust  Ca  v.  Fourth  Nat. 
Bank,  (Tenn.)  18  B.  W.  Sas. 

Bighta  of  creditors. 

18.  Gen.  St.  a  88,  art.  S,  t  84,  relating  to  th* 
distribution  of  the  estate  of  an  insolvent  debtor, 
provides  that  when  a  creditor  has  a  lien,  and  the 
property  subject  to  the  lien  is  not  suCBcient  to 
discharge  the  debt,  he  shall  not  be  entitled  to 
any  portion  of  the  residue  of  the  eetate  until  all 
the  creditors  not  having  liens  shall  have  received 
an  equal  prv  rata  amount.  Chapter  M,  art.  3, 
i  8,  provides  that,  where  estates  pass  to  credit- 
ors by  operation  of  law,  claims  shall  be  proved  as 
in  proceiedinga  for  the  settlement  of  the  estates 
of  deceased  persons,  so  far  as  applicable.  Held 
that,  where  an  assignment  la  by  operation  of  law, 
the  same  rule  applies  as  where  the  debtor  dies 
Insolvent;  and  a  creditor  having  a  lien  cannot 
participate  in  the  residue  of  the  assets  until  the 
general  creditors  have  received  an  amount  equal 
pro  rata  with  the  lien  creditor. — Bank  of  Louis- 
ville r.  Laughbridge,  (Ky.)  18  8.  W.  1. 

ABBOdatlona. 

Bee  CorpcraHtm*;  BeHgtov*  SocUtiet. 

Assumption  of  Bisks. 

By  aerTant,  see  Matter  and  Servant,  60-66. 

ATTACHMENT. 

See,  also,  iSxeeutlon;  OamishmenU 

Of  property  In  receiver's  hands,  see  Reoetoert,  3. 

Oroonds. 

1.  The  fact  that  a  member  of  a  firm,  on  being 
Mfosed  a  loan  by  a  bank  to  which  It  was  already 
indebted,  and,  when  asked  to  secure  such  debt, 
stated  to  the  cashier  that  the  firm  had  a  certain 
amount  in  notes  and  aooounts,  and  would  put  the 
balance  of  the  accounts  into  notes,  and  put  them 
all  into  their  pockets,  and  that  the  cashier  re- 
ported the  statement  to  a  creditor  of  the  firm,  Is 
suIBcieat  evidence  to  warrant  a  finding  that  the 
eredller  had  reasonable  grouod  to  botach  the 
property  of  the  firm  on  the  ground  that  it  was 
about  to  dispose  of  its  proJ>ert7  with  intent  to 
defraud  creditors.— Orr  &  LindJsley  Shoe  Co.  v. 
Harris,  (Tex.  8up.)  18  8.  W.  308. 

S.  A  creditor  sued  out  an  attachment  on  the 
ground  that  the  debtor  was  about  to  dispose  of 
Els  property  with  fraudulent  intent  to  cheat  bis 
creditors.  A  few  hours  after  the  attachment  was 
Issued,  the  debtor  confessed  Judgment  in  favor  of 
some  of  her  creditors.  The  Judge  decided  that 
the  cause  stated  for  the  attachment  was  not 
proved,  and  dissolved  the  attachment.  Held, 
that  the  Unding,  having  some  evidence  to  support 
it,  should  not  be  set  aside,  altbougb  the  fraudu- 
lent disposition  of  the  debtor's  property  would 
have  bean  sufficient  to  sustain  the  attachment 
had  the  attaching  creditor  amended  his  affidavit 
so  as  to  charge  that  the  defendant  had  disposed 
of  her  property  with  fraudulent  latent  Cock- 
KILL,  C.  J.,  dissenting.— BlasB  v.  I<ee,  (Ark.)  18 
B.  W.  186. 


Collaslve  attachment. 

3.  Where  certain  creditors  were  the  partic- 
nlar  friends  of  the  debtor,  and  two  or  three  days, 
before  they  attached  his  goods  be  wrote  them  of 
bis  embarrassed  oondition,  and  told  tnem  that, 
if  they  wished  to  attach  his  property,  it  would 
be  aV.  right,  aa  he  was  thinking  of  making  an 
assignment  for  the  benefit  of  his  creditors,  this 
was  collusion  sufficient  to  Invalidate  the  attach- 
ment—Moore V.  Btege,  (Ky.)  18  B.  W.  1019. 

Afa  davit. 

4.  An  affidavit  for  attsdiment  which  names 
the  several  debts  upon  which  the  claim  is  tonnd- 
ed,  and  the  rata  of  intereat,  and  the  time  it  has 
been  running,  la  not  fatally  defectlTa  becsaaa* 
a  small  mistake  is  made,  through  a  mlacalcnla- 
tion  of  the  interest,  in  the  amount  alleged  to  be 
due,— Rainwater  Boogher  Hat  Co.  t.  Oneal,(Tez. 
Sup.)  18  S.  W.  67D. 

Variance  between  affidavit  and  pe- 
tition. 
6.  Where  anatBdavittorattadunentdeaorlbea 
the  Instrument  sued  on  as  a  noteu  "with  interest 
from  Deo.  S,  18M. "  and'the  petition  deacribeB  it 
as  a  note  dated  Deoember  a,  ISUO,  due  60  days 
after  date,  "with  Interest  from  maturity,"  the 
variance  is  snfflclent  oanse  for  quashing  the  writ 
of  attachment— Hoore  v.  Firat  fiat  Bank,  (Tex. 
Sup.)  ISS.  W.  657. 

Intervention. 

6.  Where,  In  a  claim  case,  the  attaohintr  p«itr 
Introduces  evidence  that  the  property  was  fraud- 
ulently conveyed  to  the  claimant  by  the  defend- 
ant in  attachment,  it  is  error  to  direct  a  verdict 
for  the  claimant— St.  Louis  Wire- Mill  Ca  v. 
Lindhelm,  (Tex.  A  pp.;  18  B.  W.  075. 

7.  Under  the  statute  providing  fOr  the  trial 
of  the  right  of  personal  property  levied  on,  an 
undivided  interest  in  personal  property,  the 
whole  of  which  has  been  levied  on  and  taken 
possession  of  by  the  sheriff,  on  an  attachment 
against  the  owner  of  such  undivided  interest, 
may  be  claimed  by  a  third  person  without  the 
Joinder  ot  the  owner  of  the  other  undivided  in- 
terest—Hamburg T.  Wood,  18  8.  W.  08S,  60  Tex. 
168. 

8.  The  fact  that  the  affidavit  of  a  claimant 
to  an  undivided  Interest  in  property  levied  on 
fails  to  show  that  the  undivided  interest  claimed 
is  the  same  aa  that  levied  on  Is  immaterial, 
where  the  proof  at  the  trial  shows  that  the  in- 
terest claimed  and  that  levied  (m  are  identical. — 
Hamburg  v.  Wood,  18  B.  W.  638,  66  Tex.  16& 

9.  Where  the  elaimant  avera  that  he  bought 
the  property  levied  on  prior  to  the  levy,  and  paid 
a  certain  oonsideration  therefor,  he  may  prove 
that  the  consideration  was  a  debt  doe  from  the 
attachment  debtor.— Hamburg  ▼.  Wood,  18  8.  W. 
eas,  66  Tex.  168. 

Effect  of  assignment  for  beneilt  of  cred> 
itora. 

10.  Where  a  corporation,  though  heavily  in 
debt,  continuea  doing  buainess,  creditor*  wlio 
have  attached  its  property  on  the  ground  of  its 
non-residenoe  are  not  deprived  of  their  rights 
under  the  attachments  by  a  subsequent  as^en- 
ment  for  the  benefit  of  creditors. — First  I^t 
Bank  v.  North  Alabama  Lumber  &  Manuf'g  Co., 
(Tenn.)  18  &  W.  400. 

Setting  aside. 

11.  Whore,  shortly  before  a  debtor  makes  an 
assignment,  an  attachment  Is  ooUusively  levied 
tor  the  purpose  of  giving  the  attaching  creditors 
a  priority  over  the  other  creditors,  who  Butas»- 
quently  become  parties  defendant  to  the  attach- 
ment  suit,  they  are  entitled  to  have  the  attach- 
ment set  aside  on  the  ground  ot  such  collusion, 
even  though  their  answer  was  traversed  on  tl  e 
record,  and  their  claim  not  proved. —Hoore  v. 
Btege,  (Ey.)  18  8.  W.  1019. 

12.  Au  attocbmeDt  will  not  be  set  aside  as 
against  subsequent  attaching  creditors,  who  in- 
tervene, because  the  grounds  stated  in  the  affi- 
davit for  the  prior  attachment  were  false,  if  the 

Digitized  by  VjOOQ  IC 


INDEX. 


^16B 


frior  •ttachine  creditor  believed  them  to  be  true, 
and  had  probable  ground  for  the  belief.— Orr  & 
Undsley  Shoe  Ca  t.  Harris,  (Tex.  Sup.)  18  & 
W.  808. 

Wrongftil  attachment. 

15.  The  fact  that  one  levying  an  attaobioent 
under  a  void  writ  Is  a  creditor  of  the  owner,  or 
that  the  title  of  the  posaeaaor  Is  fraudulent,  will 
not  Jostlfy  the  trespass. — Mississippi  ilills  v. 
ICever,  (Tex.  Sup.)  18  8.  W.  748. 

14.  It  is  00  defense  to  an  action  on  an  attach- 
ment bond,  where  the  attachment  was  dismissed 
because  the  affidavit  was  defective,  that  defend- 
ants had  good  grounds  for  suing  out  the  attach- 
ment—Lobenstein  v.  Uymsoo,  (Tenn.)  18  S.  W. 
fiBO. 

DamagM. 

16.  Where  a  stock  of  goods  seliad  on  attach 
meat  is  sold  by  the  sherlS,  and  the  attachment 
is  Kfterwards  dissolved,  the  measure  ot  damages 
for  the  wrongful  attachment  is  the  value  of  the 
ooods  when  seized,  with  interest  thereon  to  the 
date  of  trial,  less  the  ram  for  which  they  were 
sold,  and  less  the  debt  on  which  the  attachment 
was  issued,  regardless  of  the  probable  profits 
that  the  owner  might  have  derived  from  the  sale 
of  the  goods  in  the  usual  coniM  of  trade.— Blass 
V.  Lee,  (Ark.)  18  8.  W.  18& 

16.  Where  the  recovery  sought  In  an  action  on 
an  attachment  bond  is  confined  to  the  injury 
done  to  the  goods  attached,  the  existence  of  a 
legal  right  to  attach  wilf  not  mitigate  the  dam- 
ai»8 Lobenstetn  v.  Hymaon,  (Tenn.)  18  &  W. 


Attestation. 

Of  will,  see  WiUt,  4-«. 

ATT0BNE7  AND  OUENT. 

6««,  also,  IXartrlct  and  Protrcutlngr  Attomeu$. 
Annunents  of  counsel,  see  CrimlnaZ  Law,  83-88: 

Trial,  It-SO. 
Attorneys'  tees,  stlpnlatloa  for  in  note,  see  NegO" 

Uable  Instruments,  SI. 
——  taxation  as  costs,  see  Costs,  B. 
Communications  between,  see  Witness,  8,  6. 
Employment  of  attorney  by  oounty  botu'd,  see 

CountiM,  8. 

Examination  of  title— Parchaae  of  oat- 
standing  title  by  attorney.  * 

1.  PlaintlS,  who  had  porchaaed  a  tax-Utle, 
asked  one  S.  to  examine  his  abstract.  The  latter 
suggested  that  he  employ  defendant,  an  attorney, 
and  friend  of  S.,  and  plaintiff  asked  him  to  take 
the  abstract  to  defendant.  S.  testified  that  he 
left  the  abstract  at  defendant's  ofBce,  on  a  table, 
but  that  he  did  not  remember  whether  defendant 
was  jiresent.  A  short  time  after  the  abstract  had 
been  left,  defendant  wrote  plaintiff,  asking 
wbether  he  would  pay  81,000  for  a  quitclaim 
deed,  and  requested  him  to  calL  Plaintiff  called 
at  the  ofilce,  and  defendant  pointed  out  defects  in 
his  title,  and  advised  him  to  purchase  a  quit- 
claim deed,  and  stated  that  he  thought  he  (de- 
fendant) oould  gel  it.  Plaintiff  testified  that  aft- 
erwards, thinking  the  price  asked  for  the  deed 
too  mucn,  and  that  defendant  was  not  acting  in 
bis  interest,  he  got  S.  to  get  the  abstract  from 
bim.  No  fee  was  paid  defendant  nor  asked  by 
bim.  Held,  that  the  relation  of  attorney  and 
olient  existed  between  defendant  and  plaintiff, 
and  the  former,  having  afterwards  purctiased  hu 
outstandlDK  title  afruinst  the  latter,  held  it  in 
trust  for  him.— Eoff  v.  Irvine,  (Mo.  Sup.)  18  S. 
W.  907. 

2.  It  makes  no  difference  that  defendant  ob- 
tained the  outstanding  title  after  plaintiff  Tvith- 
-drewthe  abstract  from  his  bands,  and  put  an  end 
to  his  employment  as  attorney,  since  be  learned 
of  the  defect  in  the  title  while  acting  as  attor* 
aej.— Kofi  T.  Irvine,  (Mo.  Sup.)  18  S.  W.  907. 


Iden  on  damages  awarded  as  oounter- 
claim. 
8.  Where  defendant  In  attachment  proceed- 
ing filed  a  cross-complaint,  demanding  damages 
lor  wrongful  attachment,  and  the  Jury  found  for 
plaintiff  In  a  certain  sum,  and  awuded  damages 
to  defendant,  the  damages  awarded  defendant 
should  be  set  off  against  the  amount  fotmd  to  be 
due  plaintiff,  though  defendant  bad  agreed  that 
the  amount  so  recovered  should  be  paid  to  bis 
attorney  as  fees.— Popplewell  t.  Hill,  (Ark.)  18 
S.  W.  1054. 

Australian  Ballot  Law. 

Bee  XUeUont  and  Voters,  1,  S. 

Autrefois  Acquit  and  Oonviot. 

See  OtimintU  Law,  7. 

Award. 

See  AHHtratknn  and  Award. 

BAIU 

Snffiolenoy  of  reoog^ixanoe. 

1.  A  recognizance  which  recites  that  defend- 
ant stands  charged  with  receiving  "stolen" prop- 
erty, instead  of  describing  the  offense  In  the  lan- 
guage of  Pen.  Code  art  748,  as  propertv  "ac- 
quired by  another  iu  such  manner  as  that  the  ao- 
quisition  oomes  within  the  meaning  of  the  term 
'theft,'  "Is  sufficient,  under  article  789,  which  pro- 
vides that  the  word  "stolen,"  when  used  in  the 
Code  in  reference  to  the  acquisition  of  property, 
includes  property  acquired  by  theft— Sands  t. 
State,  (Tex.  App.)  18  S.  W.  80. 

8.  Under  Code  Crim.  Proe.  art  852,  prescrib- 
ing as  a  condition  of  recognizances  on  appeal  In 
oases  of  misdemeanor  that  "A.  B.,  who  stands 
charged  in  this  court  with  the  offense  of  *  *  *, 
and  who  has  been  convicted  of  said  offense  in  this 
court,  shall  appear  before  this  court  from  day 
to  day,"  etc,  a  reoognlzanoe  which,  following 
the  words  "shall  appear, "  omits  the  words  "be- 
fore this  oonrt, "  is  fatally  defeotlTe.— Howard  t. 
State.  (Tax.  Apo.)  18  B.  W.  790. 

Bailment. 

See  Banks  and  Banking;  Carriers;  Pledge. 

BANKBUFl'U  Y. 

Bee,  also,  Axsifpiment  for  Benefit  of  Creditors. 
Permitting  creditors  to  withdraw  claims 
— Effect  on  title  to  land. 

An  order  of  a  bankrupt  court  permitting 
creditors  to  withdraw  their  claims  and  sue  at 
law  or  in  equity,  because  of  the  bankrupt's  un- 
reasonable delay  in  obtaining  his  discharge,  does 
not  reinvest  the  banlcrupt  with  title  to  land  con- 
veyed to  an  assignee,  and  enable  him  to  recover 
It  from  a  creditor  in  possession,  where  it  doea 
not  appear  that  the  bankruptcy  proceedings  have 
been  dismissed,  or  that  there  has  been  any  res- 
toration ot  title  to  the  property  assigned. —Krei- 
gar  V.  Seng,  {Ky.)  18  &  W.  1U1& 

BANKS  AND  BANKINQ. 

Insolvency,  obtaining  money  by  false  pretenses, 
see  False  Pretenses,  1,  8. 

Deposits. 

1.  Defendanta  left  with  the  plaintiff  bank 
time  drafts  on  a  person  in  another  city,  entering 
them  on  a  deposit  ticket  as  a  cash  item,  and 
stamping  on  them  the  indorsement  "For  deposit 
only  to  credit  of"  defendants.  The  drafts  were 
not  discounted  by  plaintiff,  nor  credited  to  de- 
fendants, but  were  entered  as  having  lieen  re- 
ceived for  oolleotion  only.    There  was  evidence 


Digitized  by 


Google 


IIM 


TSrXEX. 


that  prior  to  this  traaaaotloa  plaintiff,  to  Mcure 
defendants'  baslness,  agreed  to  receive  checks 
and  sight  drafts,  and  credit  them  as  cash,  but  the 
agreement  did  not  extend  to  time  paper,  and 
there  was  no  proof  that  snch  paper  was  ever 
cnredited  except  as  collected.  Held,  ttiat  the 
drafts,  when  received  by  plaintiff,  did  not  be- 
oome  its  proper^,  but  were  taken  for  collection 
only.  — Second  Nat  Bank  r.  Cummlogs,  18  S.  W. 
115,  89  Tenn.  609 

Colleotlona  —  Taking  oheok  in  payment 
of  draft. 
2.  Where  a  bank  to  which  drafts  are  dellT- 
•red  for  collection  receives  in  payment  the 
drawee's  check  on  another  bank,  and  credits  U 
to  the  account  of  the  drawer,  and  does  not  sur- 
render the  drafts,  but  sends  them  witb  the  clieck 
to  the  bank  on  which  the  oheok  is  drawn,  to  be 
delivered  on  payment  of  tbe  oheok,  and  the  check 
Is  not  paid,  nor  the  drafts  delivered,  the  bank 
Is  not  responsible  to  the  drawer  for  the  amount 
oredited  his  account,  but  may  charge  the  check 
back  to  him.— Second  Nat.  Bank  v.  Cummings, 
18  a  W.  116,  89  Tenn.  609. 

•^—  Surrender  of  bills  of  lading  before 
payment  of  attaohed  draft. 
8.  Where  time  drafts  were  left  with  a  bank 
tor  collection,  with  bills  of  lading  attached,  tbe 
burden  is  on  tbe  drawer  to  show  tbst  tbe  bank 
was  instructed  to  hold  the  bills  of  lading  until 
the  drafts  shoald  t>e  paid.— Second  Nat.  Bank  r. 
Cummings,  18  S.  W.  115,  89  Tenn.  609. 

4.  Where  bills  of  lading  attached  to  time 
drafts  left  with  a  bank  for  collection  are  taken 
to  the  order  of  tbe  vendor  and  drawer,  instead 
of  the  vendee  and  drawee,  such  foot  is,  when  not 
rebutted  by  evidence  to  tbe  contrary,  almost  oon- 
cluslvb  CO  show  that  the  bills  were  not  to  be  sur- 
rendered to  the  vendee  until  the  drafts  should 
be  paid,  and  is  sufBcient  to  require  the  bank  to 
hold  the  bills  until  such  payment— Second  Nat 
Bank  v.  Cummings,  18  B.  W.  115,  89  Tenn.  609. 

5.  A  bank  to  which  are  sent  by  another  bank, 
for  collection,  time  drafts,  with  bills  of  lading 
attached,  which  bills  are  taken  to  the  order  iS 
the  vendor  and  drawer,  instead  of  the  drawee 
and  vendee,  is  a  special  agent  of  the  transmitting 
bank,  authorized  to  deliver  the  bills  of  lading 
only  upon  payment  of  the  drafts,  and  cannot  bind 
the  transmitting  bank  by  a  delivery  of  the  bills 
without  such  payment  — Second  Nat  Bank  v. 
Cummings,  18  B.  W.  115,  89  Tenn.  609. 

0.  Defendants  left  with  tbe  plaintiff  bank 
for  collection  time  drafts  on  T.  at  the  oity  of  A., 
to  which  were  attached  bills  of  lading  taken 
to  defendants'  instead  of  T.'s  order,  and  Indorsed 
by  defendants  to  the  order  of  plaintiff.  Defend- 
ants themselves  designated  a  bank  at  A.,  through 
which  the  drafts  should  be  collected,  but  gave  no 
further  instructions.  Plaintiff  sent  the  drafts  to 
the  bank  at  A.,  without  special  directions,  and 
that  bank,  instead  of  holding  the  bills  of  lading 
until  the  drafts  should  be  paid,  surrendered  them 
on  acceptance  of  tiie  drafts  by  T.,  who  got  the 
merchandise  from  the  carrier,  and,  becoming  in- 
solvent, failed  to  pay  the  drafts.  Flaintiff  did 
not  assign  the  bills  of  lading  to  the  bank  at  A. 
field  that,  though  the  bank  at  A.  was  negllgrent 
In  surrendering  ttie  bills,  it  was  defendant's 
agent,  as  well  as  plaintiff's,  and  that  plaintiff 
was  not  liable  for  such  negligence;  defendants' 
remedy  being  against  the  bank  at  A.,  or  by  suit 
to  recover  the  merchandise  if  it  could  be  traced, 
or  by  an  action  against  the  carrier  for  delivering 
the  merchandise  to  T.,  when  the  bills  of  lading 
showed  tbe  title  to  be  In  plaintiff,  to  whose  order 
defendants  had  indorsed  the  bills  as  their  agent 
—Second  Nat.  Bank  v.  Cummings,  18  B.  W.  115, 
80  Tenn.  609. 

Criminal  liability  —  Becelvlng  deposits 
after  knowledge  of  insolvenoy. 

7.  Rev.  St.  1879,  f  1850,  as  amended  by  Act 
1887,  makes  it  unlawful  for  the  officers  of  any 
bank,  "or  tte  owner,  agent,  or  manager  of  any 
private  uink  or  baaking  Institution, "  to  receive 


deposits  knowing  such  bank  to  be  Inaolvant. 
Held,  that  the  owner  of  a  private  bank  waa  lia- 
ble under  such  act,  though  he  was  doing  an  un- 
authorized bosineas,  not  having  complied  with 
the  provisions  of  the  statute  in  the  orgauizatioa 
of  hU  bank.— SUte  v.  Bock,  (Ho.  Sup.)  18  &  W. 
1118. 

Bastardy. 

Prosecuting  attorney's  fee,  see  Cost*,  S. 

Bawdy-House. 

See  Ptsordertv  House. 

Benevolent  SodetieB. 

Mutual  benefit  insnranoe,  see  iTisurance,  81-38. 

Best  and  Secondary  Bvldonoe. 

See  Evidence,  8-10. 

Bill  of  Exceptioim. 

See  Exceptions,  Bill  of. 

BillB  and  Notes. 

See  Negotiable  Inetrumente. 

Bona  Fid^  PorchaserB. 

See  S^audiUent  Conveyance*,  11-16;  NegotUMe 
instruments,  ii-10;  Sale,  U;  Fendor  and  Ven- 
dee, 111-81. 

BONDS. 

See,  also.  Bait;  Prtnctpa{  and  Stireey. 
Injunction  bond,  see  Injunction,  3. 
Issuance  bv  city,  see  Muntotpal  CorporatioTU,  S7. 
Of  clerk  of  court,  see  Clerk  of  Conrt,  L 
master  In  chancery,  see  EquOy,  IB. 
On  appeal,  see  Appeal,  8-13,  83-80. 
Security  for  costs,  see  Costs,  8,  4. 

Sxecntion — On  oonditton. 

1.  An  answer  to  an  action  upon  an  obllg*. 
Uon,  alleging  that  it  waa  not  to  be  binding  until 
its  execution  by  others  named,  states  a  good  de- 
fense—Wheeler 8c  Wilson  Mannf 'g  Co.  t.  l*riTO^ 
(Tex.  Sup.)  18  8.  W.  65B. 

Actions  on — ^Parties. 

81  Defendant  P.  executed  a  bond,  with  mre. 
ties,  to  plaintiff,  for  the  faithful  performance  of 
his  duties  aa  his  agent,  guarantying  the  payment 
of  all  moneys  which  might  come  into  hishands 
under  the  present  or  aoy  future  oontrsot.  Ha 
left  plaintiff's  employ,  and  later  entered  it  again, 
when  he  executed  another  similar  bond,  with 
other  sureties.  In  a  suit  on  both  bonds,  pikintiS 
Joined  all  sureties,  and  alleged  that  the  aeoond 
bond  was  taken  as  "additional  aeonrltj, "  and 
that  P.  had  tailed  toacooont  for  moneys  ooUected 
by  him  as  agent  after  the  execution  of  tbe  aeo- 
ond bond.  The  sure^  on  the  Jlrat  bond  demuired 
on  the  ground  of  misjoinder  of  parties,  because 
there  was  no  privity  between  them  and  tbe  sure- 
ties on  the  second  bond.  Held,  that  there  was 
no  misjoinder,  but  a  common  liability  existed  on 
the  part  of  all  the  sureties,  relating  to  the  same 
subject-matter.— Singer  Mauuf'g  ux  t.  Fonder. 
(Tex.  Sup.)  18  S.  W.  IS). 

Evidenoe. 

8.  In  an  action  against  a  sure^  on  the  bond 
of  a  trustee  the  order  appointing  tbe  trustee  is 

Sroperly  admitted  in  evidence.  —  Tlttman  T. 
hreen,  (Ho.  Sup.)  18  S.  W.  885. 
4.  A  receipt  from  tbe  trustee  as  auofa  to  him- 
self as  curator  of  the  cesttit  gue  trust,  given  aft- 
er the  assumption  of  the  trust  and  the  giving  of 
the  trustee's  bond,  and  presented  to  the  probate 
court  on  a  settlement  of  his  accounts  as  guard- 
ian and  curator,  was  properly  admitted  against 
the  surety  as  evidence  that  .thareattar.ks  beU 
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the  estete  of  his  ward  by  Tirtoe  of  his  appoint- 
ment aa  trustee.— Tittman  t.  Oreen,  (Uo.  Bup.) 
IB  a  W.  885. 

B.  In  an  action  on  •  bond  gtrea  by  defendant 
to  plaintiS,  for  the  faithful  performance  of  bis 
duties  as  agent,  plaintiff's  evidence  consisted  of  an 
itemized  account  of  machines  delivered  to  P.  to 
sell,  bis  disposition  of  the  same,  and  showed  • 
balance  due  plaintifL  F.  admitted  his  employ- 
meni,  but  denied  that  he  owed  anything,  or  that 
he  had  eror  so  admitted  to  plaintiff,  or  that  he 
had  vrritten  a  letter  promising  to  pay  any  snio. 
On  cross-examination  he  admitted  that  he  had 
written  a  letter,  wliich  was  introduced,  in  which 
be  admitted  that  he  owed  plaintiff,  and  prom- 
iaed  to  pay  the  same.  Held,  that  a  verdict  for 
defendants  was  not  aatborized  by  the  evidence.— 
Binger  MannTg  Co.  v.  Fonder,  (Tex.  Sup^)  18  S. 

w.  ua. 

6.  In  an  action  on  the  offlclal  bond  of  a  dty 
treasurer,  Ua  reports  are  only  mrbna  fade  evl- 
denoe  aa  against  his  sureties.— Broad  t.  City  of 
Paria,  U  &  W.  Sia.  M  Tex.  ua. 

BOTJNDABIES. 

Of  oonntlaa,  tee  Counties,  L 

Artiflolal. 

1.  In  trespass  to  try  title  the  eontroretay 
was  In  respect  to  the  location  of  the  boaodary 
between  the  Stone  and  Woodford  leagnea,  whion 
waa  the  north  boundary  of  the  land  in  suit  Sev- 
eral leagnea,  including  the  Stone  and  Woodford 
leagues,  were  located  coDtignons  to  each  other 
by  a  surveyor  in  1834;  and  the  evidence  showed 
that  they  were  surveyed  on  a  common  base  line. 
In  running  out  the  Duggina  league,  and  the  Hood 
and  Stone  leagues,  north  of  it,  the  north  bound- 
ary of  the  Dttggins  was  clearly  eatablished.  The 
field-notes  «f  the  Woodford  called  for  the  north- 
east comer  of  the  Duggins,  and  a  continuation 
of  the  north  line  of  Qie  Duggins  was  intended 
to  be  the  north  line  of  the  Woodford.  Plaintiff 
olaimed  that  the  north-east  comer  of  the  Duggins, 
which  was  also  the  north-west  comer  of  the 
Woodford,  was  fixed  by  an  elm  about  186  yards 
north  of  the  base  line,  as  the  line  was  indicated 
bv  all  the  other  evidence.  The  call  in  the  Dug- 
gins field-notes  was  "an  elm,  IB  inchea  in  diam- 
eter, bro.  H.,  88*  B..  91  vrs. ;  and  a  haokberry,  10 
Inches  in  di  ameter,  bra.  N. ,  80*  W. ,  88  vrs. "  The 
bearing  olaimed  byplaintilt  was  "an  elm,  marked 
'H,'ina  small  prairie,"  which  was  described 
by  two  witnesses  as  a  tree  marked  l>y  them  as 
a  guide  to  the  comer.  There  was  in  fact  an  elm 
185  varas  aouth  of  the  comer,  as  claimed  by 
plaintiff,  marked  with  old  colony  marks.  The 
Woodford  league  was  a  square,  whose  sides  were 
5,000  varas;  and,  running  the  ivest  line  bycooise 
and  distance,  both  trees  were  near  the  continua- 
tion of  the  line,  but  the  distance  gave  out  before 
defendant's  elm  was  reached,  and  the  distance 
to  plaintiff's  elm  was  B.SIO  varas.  No  witnesa 
undertook  to  identify  the  comer  positively. 
There  was  even  more  doabt  about  the  north-east 
comer  of  the  Woodford.  Held,  that  plaintiff 
failed  to  sustain  the  line  as  olaimed  by  him.— 
Stephens  v.  Motl,  (Tex.  Sup.j  18  8.  W.  89. 

Connes  and  distanoes. 

3.  Where  there  is  a  conflict  as  to  the  loca- 
tion of  land  by  a  survey,  but  two  comers  there- 
of can  be  definitely  identified,  the  courses  and 
distances  may  be  ascertained  from  the  field- 
notes,  and  the  entire  surrey  constructed  there- 
from; and  in  such  case  the  distance  and  quan- 
tity must  yield  to  course.— Rand  v.  Cartwright, 
(Tex.  Bup.  J  18  S.  W.  794. 

8.  A  deed  to  defendant  described  the  lot  con- 
Teyed  as  beginning  at  tbe  comer  of  S.,  and  run- 
ning west  95  feet;  thence  north  to  the  land  of  W. ; 
tbeuceeast,  "with  the  line  of  W.,"  96  feet,  to 
tbe  lot  of  H. ;  and  with  the  line  of  B.  to  the  be- 
ginning. The  land  of  W.  on  tbe  north  of  the  lot 
conveyed  did  not  extend  all  the  way  to  the  lot  uf 
8.,  but  the  westandeastlinesot  the  lot  conveyed 
were  described  as  parallel,  and  it  had  always 


been  understood  that  the  north  and  south  lines 
were  each  95  f eeL  Beld.  that  the  96  feet  on  tbe 
nortji  were  not  to  be  measured  all  the  way  on 
W.'s  line,  thus  making  more  than  95  feet  to  the 
corner  of  8.,  but  to  be  measured  95  feet  alto- 
gether to  the  comer  Of  S.— Thomasson  v.  Hanni^ 
(£y.)  18  8.  W.  2917. 

SurreyB  —  Iiooation  by  adjoining  aor* 
veys. 
4.  Where  the  bonndarlea  of  a  survey  cannot 
be  located  by  its  own  calls  and  field-notes,  they 
may  be  established  by  the  fleld-notss  of  adjacent 
surveys.— Kueohler  t.  Wilson,  (Tex.  Sup.)  18  8, 
W.  317. 

6.  Where  a  junior  survey  was  not  made  on 
the  ground,  and  the  calls  are  for  the  surrounding 
surveys,  the  lines  of  such  surveys  will  be  the 
lines  of  the  junior  survey. — ^Kuechler  v.  Wilson, 
(Tex.  Bup.)  18  B.  W.  817. 

Adverse  possession. 

&  In  ejectment  between  owners  of  cotermi- 
nous subdivisions  of  a  lot  of  land  in  a  city,  plain- 
tiff claimed  under  a  conveyance  describing  bis 
subdivision  as  being  "about  i!9  feet"  in  width. 
Conveyances  of  tbe  other  subdivisions  of  the  lot 
bv  metes  and  bounds  demonstrated  the  fact  that 
plaintilTs  lot  was  only  27  feet  in  width.  Plain- 
tiff had  always  supposed  and  claimed  that  his  lot 
was  29  feet  wide,  but  had  never  been  in  the  oc- 
cupancy of  nor  olaimed  any  of  the  two  feet  be- 
yond tbe  true  boundary.  Held  iusulBoient  to  sup- 
port a  claim  of  title  to  such  strip  of  two  feet  by 
adverse  possession.— Kunze  v.  Bvans,  (Ho.  Bup.) 
18  S.  W.  Bfl. 

7.  In  ejectment,  where  it  appears  that  defend- 
ant held  possession  of  land  for  over  20  years, 
claiming  up  to  a  certain  fence,  which  was  sup- 
posed to  be  on  the  dividing  line,  whereas  in  fact 
the  fence  encroached  several  feet  on  plaintilTs 
land,  defendant  acquires  title  by  adverse  posses- 
sion, though  he  admitted  on  the  trial  that  he 
claimed  to  tbe  fence  because  he  thought  It  was 
the  true  line.— Battner  v.  Baker,  (MJo.  Sup.)  18 
8.  W.  911. 

Evidenoe. 

8.  Where  objects,  natural  or  artificial,  are 
called  for  In  the  field-notes  of  official  surveyors, 
the  presumption  is  that  such  objects  actually  ex- 
isted.—Kuechler  v.  Wilson,  (Tex.  Bup.)  18  8.  W. 
817. 

9.  Where,  in  trespass  to  try  title,  the  cor- 
rectness of  a  survey  is  in  question,  it  is  compe- 
tent to  show  that  other  surveys  made  by  the  same 
surveyor  had  been  found  correct  by  one  who  had 
had  experience  in  resurveying  them.  — Schunior  v. 
Russell,  (Tex.  Bup.)  18  8.  W.  484. 

10.  In  an  action  for  the  recovery  of  land,  evi- 
dence that  in  making  tbe  surrey  on  the  ground 
the  N.  E.  comer  was  the  beginning  point  is  not 
contradictory  of  the  field-notes,  which,  in  de. 
scribing  it,  commence  at  another  corner. —Lump, 
kin  V.  Draper,  (Tex.  Sup.)  18  S.  W.  1058. 

Suffloienoy. 

11.  The  N.  B.  and  8.  E.  oomers  of  a  survey 
were  well  known,  and  marked  on  the  ground. 
The  calls  were  for  north  and  south  boundaries  of 
698  varas  in  length.  If  the  S.  W.  comer,  desig- 
nated as  the  beginning  point,  be  located  according 
to  the  call  in  a  certain  direction,  and  at  a  cer- 
tain distance  from  a  certain  comer  of  another 
tract,  then  the  north  and  south  boundaries  would 
be  1,900  varas  in  length,  and  the  snrvey  would 
contain  more  than  twice  the  amount  of  land  it 
was  intended  to  appropriate.  Neither  the  wes^ 
em  boundary  line,  nor  either  of  the  corners 
therein,  nor  trees  or  rock  piles  referred  to  as 
being  at  such  corners,  could  be  found  on  the 
ground,  locating  the  8.  W.  comer  according  to 
the  calls  therefor.  If,  however,  the  west  bound- 
ary be  located  098  varas  west  of  the  east  bound- 
ary, tbe  survey  would  contain  all  that  it  was 
intended  to  appropriate,  and  at  the  comers 
would  be  found  rock  piles  and  the  stool  of  a  tree, 
which  might  be  those  referred  to  in  the  descrip- 
tion. Moreover,  one  of  the  chain-bearers  tesU- 
fied  that  in  making  the  survey  the -lines  ^ 
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ran  on  the  grotmd  commencing  at  the  N.  B.  oor- 
ner,  and  that  they  ran  north  and  south  bonnd- 
ary  lines,  about  7U0  raras  in  length,  field,  that 
the  Jury  were  ]ustifled  in  Undlng  the  western 
boundary  of  the  survey  to  be  H9i)  varas  west  of 
tba  east  line  as  determined  by  the  corners  on  the 
around.— Lnmpldn  r.  Draper,  (Tex.  Bup.)  IS  S. 
W.  US8. 

12.  In  an  action  to  establish  the  boundary  be- 
tween two  tracts  of  land  plaintUEs  claimed  title 
by  inheritance  from  one  B.,  and  defendants,  who 
derived  title  from  P.,  claimed  under  a  written 
agreement  between  P.  and  8.,  which  fixed  the 
boundary.  Held,  that  from  the  testimony  of  a 
anrreyor  and  others  that  B.  pointed  out  to  them 
the  comers  of  the  compromise  line  between  him- 
self and  P.,  and  from  a  recital  in  a  deed  given  by 
8.,  the  court  was  warranted  in  llnding  that  the 
boundary  fixed  in  the  a^eement  was  the  troe 
one.— Scott  V.  Keans  A;  Russell  Iron  Uo.,  (SlJ.) 
U  &  W.  lOia. 

Bounties. 

Bounty  land,  see  Public  Lands,  9. 

BV>r  planting  trees,  see  ConatUuHonal  Law,  90. 

BBEAGH  OF  MAHRIAQB 

PBOMISB. 

Xminoral  oonduot — Sedaotion  at  plain- 
tiff. 

The  taotthat  defendant  aedooed  plaintlS 
after  their  agreement  to  marry  does  not  render 
the  eoBtraot  InmMral,  and  therefoi*  «zcnBe  him 
from  performing  lu— Eau*  v.  lIo«Uar,(Mb.  Sap.) 
18  B.  W .  88^ 

Bribery. 

▲t  eleoUoas,  tee  SlleotUnu  and  VoUn,  4,  i. 

Broken. 

8eo  Factor*  and  Brofcert. 

Burden  of  ProofL 

Sm  Evidence,  8. 

Cancellation. 

Of  oontraota,  see  Equity,  5-7. 

OABBIBBS. 

tlea,  also,  Bone  and  Street  BcMroaOt:  JRattrood 
CampaniM. 

Use  of  oanier's  premises  fto  haoks. 

1.  A  railroad  company  cannot,  bynantlng  to 
one  person  the  exclusive  privilege  w  atanding 
hacks  at  the  platform  of  its  depot,  prevent  other 
persons  from  bringing  their  haoka  into  the  depot 
grounds,  and  aolloiting  tor  the  carriage  of  pas- 
sengers from  the  depot,  so  long  ai  they  do  not 
Interfere  with  the  company's  bnyineaa.— li«Con- 
neU  T.  Pedigo,  (Ky.)  18  8.  VT.  U. 

▲otion  for  penalty  tor  OTerobarge— Ko- 
tioe. 

2.  8ayles>  Civil  St  art  4358b,  i  10,  provides 
that  penalties  for  overcharges  on  freight  shall 
not  be  recoverable  unless  the  party  aggrieved 
shall  give  notice  thereof  in  writing  "to  the  rail- 
way company,  or  to  the  agent  demanding  or  re- 
ceiving the  same. "  Held,  that  a  notice  which 
was  delivered  to  the  successor  of  the  local  agent 
who  received  the  overcharge,  and  which  failed 
to  give  data  from  whioh  the  record  of  the  ship- 
mant  could  be  found  on  the  oompanv's  books, 
was  insuiBcient— Sabine  tt  B.  T.  By.  Oo.  v. 
Cruse,  (Tex.  Sup.)  18  &  W.  766. 

Pleading. 

8.  Tn  an  action  under  Bayles'  Civil  St  art. 
42.')8h.  i  10,  to  recovpr  for  overcharfres  on  freitrht, 
the  abaenee  of  an  allegation  of  the  weight  of  the 


frclpbt  was  fatal  to  the  petition.  — SaMne  ft  E.T. 
Ry.  Co.  T.  Cmse,  (Tex.  Bup.)  18  8.  W.  755. 

Carriage  of  goods — Damages  for  delay. 

4.  In  an  action  against  •  carrier  for  delay  ia 
delivering  cattle  shipped,  evidence  that  the  cat- 
tle sold  for  tS,0S7.S5,  and  that,  had  they  been  de- 
livered in  proper  time  and  in  proper  condition, 
they  would  have  sold  for  from  25  to  SS  per  cent 
more,  warrants  a  verdict  for  t745.— Missouri  Faa 
Ry.  C!o.  V.  Russell    (Tex.  Sup.)  18  S.  W.  53*. 

6.  In  an  action  for  damages  caused  by  delay 
in  transporting  cattle  the  difference  in  the  market 
value  of  the  cattle  at  the  place  of  destination,  at 
tne  time  they  should  have  arrived,  and  the  time 
they  did  arrive.  Is  the  measure  of  damages.— 
Guff,  C.  ft  S.  F.  Ry.  Co.  T.UoCarty,(T«.Sup.) 
18  8.  W.  718. 

— —  AetiOB  by  shipper. 

8.  In  an  action  against  a  railroad  aampaay 
for  the  detention  of  a  car  of  f  nmltore  after  ten- 
der of  freight  charges,  the  petition  alleged  that 
the  furniture  was  delivered  to  a  certain  railroad 
company,  and  that  such  company  exacntad  a  bill 
of  lading  therefor,  by  which  it  agreed  to  trans- 
port the  furniture  to  a  specified  plaoe  on  defend- 
ant's road;  that  such  company  and  defendant 
were  engaged  in  the  business  of  transporting 
freiritt  for  hire;  and  by  the  oootraot,  aa  set  oat 
In  the  bill  of  lading,  both  agreed  to  transport  tbs 
fuTiUtora  from  the  plaoe  of  ahipxnent  to  its  des- 
tlnation.  Hold,  that  such  complaint  was  IbsoS- 
eient  in  that  It  did  not  allege  a  partnership,  or 
that  defendant  executed  the  bill  of  lading,  or 
anUi<»ized  any  one  to  do  so  tor  it.— Mtller  v. 
Texas  ft  N.  O.  B.  Co.,  (Tax.  Bapu)  18  &  W.  951 

Liability  as  warehousemen. 

7.  PlaintiOs'  agent,  a  passenger  on  dafend- 
ant's  road,  on  arriving  at  his  destlnattoD,  left 
plaintiffs'  trunks  of  samples  in  the  oars  o(  de- 
fendant's agents,  and  they  were  pot  Inthostatioa. 
The  same  evening  a  traetion-eaglne  ¥raa  pot  off 
defendant's  oars  at  this  idaoe,  and  was  movsd 
about  45  feet  from  the  station,  bat  was  still  oa 
defendant's  groand.  Those  In  ohaiae  at  dis  «■• 
gine  mied  the  boiler  with  water,  wliloh  defend- 
ant's agents  probably  observed.  About  two  hows 
after  the  arrival  of  the  englnedefendant's  agaots 
closed  the  sution,  and  went  home,  and  no  watch- 
man was  left  on  the  premises.  Aboot  midnight 
tbs  engine  was  moved  away  hyatnam  Before 
morning  the  station  was  discovered  to  he  oo  Irs 
at  the  end  nearest  to  the  place  where  the  engins 
had  been,  and  the  station,  tOKether  with  plain- 
tiffs' trunks,  was  destroyed.  There  was  no  evi- 
dence that  defendant's  agents  hsd  si^  reason  ts 
believe  that  the  station  was  endangered  by  the 
engine's  proximity  to  It  Held,  that  no  nsgtl- 
genoe  on  the  part  of  defendant  was  shown,  ita  rs- 
sponslbility  being  that  of  a  warehoasaman  for 
hire,  and  not  that  of  a  oommon  oarrier.— Wald  v. 
LooisvUle,  B.  ft  8t  L.  B.  OOL,  CKy.)  U  B.  W. 
850. 

Uve-Btook  shipments. 

8.  Rev.  8t  art  284,  mains  It  the  doty  of  a 
common  oarrier  of  live-stock  to  feed  and  water 
the  same  during  the  time  of  conveyance,  onleas 
otherwise  provided  by  special  contract  JSeid 
that,  If  the  stock  Is  transported  In  cars  which 
sre  not  properly  constructed  for  feeding  end 
watering  the  stock,  then  it  becomea  the  duty  of 
the  carrier  to  fomish  places  where  the  stock  may 
be  unloaded,  watered,  and  fed,  without  injarr, 
in  any  kind  of  weather.— International  ft  O.  A. 
Ry.  Co.  ▼.  MoRae,  (Tex.  Sup.)  18  8.  W.  879. 

9.  A  calf,  shipped  by  way  of  defendant  rail- 
road company,  died  some  10  daya  after  Its  delivery 
to  plaintiff.  There  was  no  evidence  that  it  was 
injured  while  In  defendant's  possession,  or  tliat 
there  was  any  failure  or  nralect  In  feeding; 
watering,  and  oaring  for  It  It  waa  sick  whea 
delivered  toplaintilt,  and  there  was  evidence  that 
it  mas  also  sick  when  delivered  to  defendant,  and 
there  was  nothing  to  show  that  its  sickness  was 
not  cansed  by  natural  causes.  There  was  also 
evidence  that  when  found  dead  it  waa  in  the 
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horses*  stall,  and  showed  bruises  which  It  had  not 
had  before.  Held,  that  the  evidence  would  not 
support  a  judgment  for  Dlaintlff.— Missouri  Fao. 
By.  Co.  7.  Heath,  (Tex.  Uup.)  18  B.  W.  477. 

Stook  carried  In  oar  of  independ- 
ent company. 

10.  The  faot  that  a  horse  Is  shipped  In  a 
I>alace  horse- car,  owned  by  aa  independent  com- 
pany, which  is  paid  for  its  use  by  the  shipper, 
will  not  exempt  the  railroad  company  which  ran 
the  car,  aad  with  which  the  contract  of  shipment 
was  made,  from  liability  for  injuries  sustained 
from  a  defect  in  the  car,  as  a  carrier  cannot 
escape  responsibility  by  carrying  its  freight  In 
cars  furnished  or  owned  by  snutber  company. — 
LouisTllle  &  N.  K.  Ca  ▼.  Dies,  (T6im.)  U  a  W. 

se«. 

Limiting  UablUty. 

11.  A  contract  for  the  shipment  of  liva-stoek, 
wherein  the  shipper  stipulates  that  he  has  exam- 
ined the  car,  and  accepts  it  as  suitable  and  sufB- 
oient,  does  not  estop  him  from  recovering  for  in- 
juries to  am  animal  caused  by  a  defect  In  the 
«ar,  since  a  carrier  cannot  limit  Its  common-law 
liability  so  as  to  exempt  itself  from  the  conse- 
qaences  of  its  own  negllisence  in  fumiihing  an 
unsafe  vehicle.— Louisrllle  &  N.  R.  Ca  t.  Dies, 
(Tenn.;  US.  W.  iiW. 

12.  In  an  action  against  a  railroad  ecMnpany 
to  recover  damages  for  the  loss  of  cattle  by  es- 
cape from  defenoants'  stodc-pen  while  awaiting 
shipment,  and  for  injuries  received  by  otlier  cat- 
tle while  bdng  shipped,  the  limitation  of  40  days 
in  the  sliipving  contract,  in  which  to  bring  an 
action  for  damages,  does  not  apply  to  the  loss  of 
the  cattle  from  the  stock-pen.  15  S.  W.  668, 
modified.— Onlf,  C.  &  S.  F,  Ry.  Go.  v.  Trawick, 
(Tex.)  18  S.  W.  048. 

Connecting  lines. 

18.  Rev.  lit.  1879,  I  G9S,  providing  that  when 
property  "is  received  by  a  common  carrier  to  be 
transferred  from  one  plaoe  to  another  within  or 
without  this  state,  or  when  a  railroad  or  other 
transportation  company  issues  receipts  or  bills 
of  lading  in  this  state, "  it  shall  be  liable  for  anj 
loss,  damage,  or  inloiy  to  such  property,  caused 
by  its  negiigience  or  the  negligence  of  any  otbei 
oommou  carrier,  etc.,  to  which  such  propert; 
may  be  delivered,  or  over  whoso  line  sooh  prop- 
erty may  pass,  is  oonstitutional.  Dlmmitt  v. 
Railway  Co.,  15  &  W.  781,  103  Mo.  488,  followed. 
—Nines  v.  Bt.  Louis,  L  M.  &  8.  By.  Ua,  (Mo. 
Sup.)  IS  B.  w.  as. 

14.  A  bill  of  lading  by  a  railway  company  ol 
goods  to  be  transported  over  its  own  and  connact- 
ing  lines  stipulated  that  damages  for  loss  or  in- 
jury sustained  in  transit  should  be  recoverable 
against  the  particular  railway  company  having 
oaatody  of  such  goods  at  the  time  of  such  loss  or 
Injury,  field,  that  defendant  was  liable  for  loss 
or  damage  on  its  own  line  only.  Dimmitt  v. 
Railway  Co.,  15  a  W.  761, 108  Ma  488,  foUowed. 
—Nines  T.  8t  Louis,  L  M.  &  B.  Bj.  Vo.,  (Mo. 
Sop.)  18  a  W.  90. 

Warning  off  trespassers — Person  assist- 
ing passenger. 

15.  A  notice  of  a  railroad  company  forbidding 
persons  who  have  no  business  with  the  com- 
pany to  enter  any  of  its  cars  does  not  apply  to  a 
person  who  enters  tor  the  purpose  of  asnsting 
a  lady  to  a  seat.— Lawton  v.  Little  Kook  A  Ft  a 
By.  Co.,  (Ark.)  18  S.  W.  548. 

Carriage  of  passengers — Contract  of  oar- 
riage. 

16.  Where  a  passenger  who  has  gone  to  a  rallr 
road  ticket-olBce  to  purchase  his  ticket  in  ample 
time  to  do  so  19  unable  to  buy  a  ticket,  and  is 
compelled  to  go  on  the  train  without  one,  be- 
cause, although  the  ticket-offloe  Is  open,  a-i  re- 
quired by  Sayies'  Rev.  St  art  42.586,  i  9,  there 
is  no  one  in  the  ofHce  to  sell  tickets,  the  ticket 
agent  being  busy  unloading  baggage,  such  pas- 
senger has  a  right  to  travel  on  the  train  without 
paying  the  additional  fare  allowed  by  statute  to 


be  exacted  from  passengers  without  tickets.— 
Fordyoe  v.  Manuel,  (Tex.  Sup.)  18  B.  W.  657. 

17.  In  consideration  of  issuing  a  round-trip 
ticket  at  a  reduced  rate,  the  carrier  may  InseA 
as  a  condition  of  the  ticket  that  it  shall  not  be 
good  for  a  return  passage  unless  tb  a  ticket  holder 
shall  identify  himself  as  the  original  purchaser 
to  the  satisfaction  of  the  carrier's  agent  at  the 
point  of  destination,  and  unless  the  ticket  is 
signed  and  stamped  by  said  agent— Ahram  v. 
Oulf,  C.  &;  a  F.  By.  do.,  (Tex.  Sup.)  18  B.  W. 

Carrying  past  destination. 

18.  In  an  action  for  damages  against  a  railroad 
company  for  carrying  plaintiff  beyond  his  station, 
it  appeared  that  he  knew  when  he  bought  his 
ticket  tbat  the  station  was  a  flag  station,  where 
trains  stopped  only  on  notice  to  the  conductor: 
that  he  neither  notified  him  nor  any  employe  of 
the  company,  and  he  was  carried  two  miles  be- 
yond the  station  tiefore  he  notified  any  of  the 
employes  Sb  to  where  he  wanted  to  get  oft ;  that 
ths  conductor  then  proposed  to  carry  plaintiff  to 
the  next  station,  which  was  four  miles  further, 
or  put  him  off  there;  and  that  he  agreed  to  get 
off,  and  walk  back.  Plaintiff  testified  that  he 
was  not  siok,  and  felt  no  ill  effects  from  walk- 
ing. The  weather  was  pleasant,  and  the  road 
dry,  and  he  got  off  the  train  about  sundown. 
Held,  that  the  evidence  did  not  support  a  verdiot 
for  plaintiff.— Gulf.  C.  &  S.  F.  Ry.  Ca  v.  Ryan, 
(Tex.  App.)  18  a  W.  866. 

le.  In  an  action  for  damages  against  a  railroaA 
company  for  carrying  plaintiff,  an  able-liodied 
young  man,  beyond  his  station  two  miles,  verdict 
and  judgment  for  tSO  are  excessive. — Oulf,  C.  ft 
8.  F.  Ry.  <^.  V.  Kyan,  (Tex.  App.)  18  B.  W.  866w 

Leaving  passenger  at  station. 

90.  In  an  action  against  a  railroad  company 
to  recover  damages  for  being  left  at  a  rallroM 
station  at  which  the  train  on  which  plalntifl 
was  a  passenger  was  announced  to  stop  S90  min- 
utes for  supper,  the  evidence  was  oonmoting  as 
to  whether  it  did  In  fact  stop  for  90  minutes, 
but  it  was  not  contradicted  that  full  and  fair  no- 
tice was  given  by  the  conductor  for  all  to  get 
aboard.  Held,  that  a  verdiot  for  plaintUI  could 
not  be  sustained.— Texas  Trunk  By.  Co.  r.  Mnl- 
Una,  Cite.  App.)  18  B.  W.  7M. 

Injuries  to  passengers. 

91.  Where,  in  a  suit  bj  a  passenger  against  a 
railroad  company  for  personal  injuries,  it  ap- 
pears that  plaintiff  was  told  by  the  porter  of  the 
train  to  go  forward  two  cars  at  the  next  station, 
and  that,  after  plalntifl  started  to  go  forward, 
the  train  started,  jerking  her  off  the  platform, 
such  starting  of  the  train  constitutes  negligence 
on  the  part  of  defendant— Smith  t.  Chicago  & 
A.  R.  Co.,  (Mo.  Bap.)  18  a  W.  87L 

93.  An  instruction  that  the  law  imposes  the 
"utmost"  care  on  a  common  carrier  of  passen- 
gera,  though  not  the  most  preferable  form,  is  not 
erroneous,  where  followed  by  an  instruction  that 
the  carrier  is  not  an  insurer  of  the  safety  of  pas- 
sengers, and  that  negligunce  on  its  part  must  l>e 
shown.— Smith  v.  Chicago  ft  A.  B.  Co.,  (Mo. 
BupJ  18  B.  W.  971. 

28.  A  person  who  enters  a  railroad  car  to  as- 
list  a  lady  to  a  seat  cannot  demand  that  the 
train  bo  held  for  the  full  length  of  time  usually 
required  for  passengers  to  gat  on  or  off  at  that 
place,  but  only  that  it  be  held  long  enough  for  the 
said  person  to  get  off,  upon  notice  to  the  train- 
men that  he  desires  to  do  so. — Lawton  v.  Little 
Rock  &  Ft  B.  Ry.  (>).,  (Ark.)  18  8.  W.  548. 

34.  It  the  employes  of  a  railroad  offer  to  assist 
a  lady  to  a  seat  in  one  of  its  cars,  no  other  per- 
son has  a  right  to  enter  the  car  for  that  purpose, 
and,  if  he  does  so,  the  company  owes  him  no 
duty,  except  not  to  injure  him  willfully  or  wan- 
tonly.—Lawton  V.  LitUe  Rock  &  Ft  8.  By.  Co., 
(Ark.)  18  B.  W.  643. 

35.  A  person  who  enters  a  car  for  the  purpose 
of  assisting  a  lady  to  her  seat,  cannot  recover  for 
beini;  thrown  from  the  car-steps  by  a  thrust  from 
the  porter's   elbow,  as  the  latter  is  boarding  the 
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oar  to  resume  his  trip,  where  there  Is  DOthlnr  to 
show  that  the  porter  io  getting  aboard  acted  In 
an  Improper  manner,  or  that  the  thrast  was  <lue 
to  his  careless  or  willful  neglect.— tiawton  v. 
Little  Rock  &  Ft  B.  By.  Co., (Ark.)  18  B.  W.  S4S. 
26.  A  carrier  of  passengers,  though  not  bound 
to  have  its  depot  platform  absolutely  safe,  is 
bound  to  nse  more  than  ordinary  care  and  pre- 
oaatlon  in  making  it  reasonably  safe. — G-ulf,  C. 
A  B.  F.  By.  Co.  T.  Butcher,  (Tex.  Bnp.)  18  B. 
W.  688. 

87.  A  passenger  on  a  railroad  train,  which 
had  stopped  at  »  station,  placed  his  hand  on  the 
Jamb  «n  the  oar  door.  It  waa  injured  by  the  com- 
pany's braseman  entering  the  oar  and  olosing 
the  door,  field,  In  an  action  for  such  injury, 
that  where  it  was  not  the  brakeman's  duty  to 
see  that  the  passenger  was  taking  proper  care  of 
himself,  the  fact  that  the  brakeman  could  have 
discovered  the  passenger's  danger  was  immate- 
rial.—Tozas  4t  P.  By.  Ca  r.  Overall,  (Tex.  Bup.) 
IS  a  fr.  14a. 

SB.  The  petition  allej^ed  that  plaintiff  waa  in- 
jured, while  disembarking  at  bis  station  from  de- 
fendant's train,  through  the  negligence  of  de- 
fendant's servants  in  moving  the  train  without 
stopping  a  sulBoient  time.  The  answer  was  a 
general  denial  and  plea  of  contributory  negli  ■ 
gence.  Defendant  Introduced  testimony  that 
the  train  on  the  day  in  question  stoppled  "as 
long"  or  "longer  than  usual. "  Held,  that  evi- 
dence was  admissible  in  rebuttal  to  show  how 
long  the  train  had  been  in  the  habit  of  stopping 
before  the  day  of  the  accident— Oulf,  C.  ft  B.  F. 
By.  O).  T.  Bowland,  (Tex.  Bup.)  18  8.  W.  96. 

S9.  A  passenger  on  a  railr«)«d  train,  which 
had  stopped  at  a  station,  placed  his  hand  on  the 
Jamb  of  the  oar  door.  It  was  injured  by  the  com- 
pany's brakeman  entering  the  oar  and  closing 
the  door.  Held,  in  an  action  tor  such  injury, 
that  the  burden  was  on  plaintiff  to  show  negli- 
gence on  the  part  of  such  brakeman,  and,  falling 
to  show  this,  the  evidence  would  not  support  a 
verdict  for  him.— Texas  &  P.  By.  Co.  ▼.  Overall, 
(Tex.  Bup.)  18  8.  W.  148. 

Injuries  to  passengers — Street-oars. 

80.  Where  a  petition  charged  negligence  of  the 
driver  of  a  street-car  in  prematurely  starting  it 
while  plaintiff  was  alighting,  and  the  evidence 
supported  the  charge,  the  faot  that  a  defective 
brake  contributed  to  the  Injury  will  not  defeat  a 
recovery,  and  constitutes  no  variance.— Buck  v. 
People's  Btreet-Bailway  &  Electrio  Light  &  Power 
Co.,  (Mo.  Sup.)  18  &  W.  1090 

81.  Where  a  small  boy  becomes  a  free  passen- 
ger on  a  street-car,  by  consent  of  the  driver  in 
charge,  the  street  railway  oompany  is  bound  to  ex- 
ercise towards  him  the  same  care  as  towards  other 
passengers.— Buck  v.  People's  Street-Bailway  & 
Bleotrlo  Light  &  Power  (3a,  (Ho.  Sup.)  18  8.  W. 
1090. 

Contributory  negllgenoe. 

83.  A  passenger  on  a  railroad  train,  which 
had  stopped  at  a  station,  placed  his  hand  on  the 
Jamb  of  the  car  door.  It  was  injured  by  the  com- 
pany's brakeman  entering  the  car  and  closing 
the  door.  Held,  in  an  action  for  such  injury, 
that  the  passenger's  negligence  precluded  hiu 
recovery.— Texas  &  P.  By.  Co.  v.  Overall,  (Tex. 
Sup.)  18  8.  W.  143. 

88.  A  railway  train,  on  which  plaiutUt  was  a 
passenger,  riding  in  the  last  car  but  one,  stopped 
between  stations  at  night  While  it  remained 
standing,  another  train  was  heard  approaching 
from  the  rear  3n  the  same  track.  The  conductor 
ran  back  with  his  lantern  to  stop  it,  and  a  pas- 
senger in  the  same  car  with  plaintiff,  looking 
out  of  the  window,  hallooed,  "Here  comes  an- 
other train  running  Into  us ;  we  had  better  get 
out:"  whereupon  plaintiff  and  others  rushed  to 
the  oar  door  and  leaped  from  the  train,  and  plain- 
tiff was  injured  by  falling  into  a  ditch.  Tbe  ap- 
proaching train  was  an  engine  and  caboose,  mov- 
ing about  10  miles  an  hour,  and  was  stopped 
within  about  80  feet  of  the  passenger  train. 
Had  it  been  a  train  of  loaded  cars,  a  collision 
could  not  have  been  prevented.    Held  that,  in 


an  action  against  the  railway  cnnpsny  for  that 
Injuries  to  plaintiff,  the  Jnry  were  properly  in- 
structed that  the  question  of  bis  contributory 
negligence  was  not  to  be  determined  by  the  re- 
sult of  the  attempt  to  escape,  nor  by  the  result 
that  would  have  followed  bad  the  attempt  not- 
been  made;  and  that  if,  by  defendant's  negli- 
gence, he  was  placed  in  a  position  of  danger  in 
the  car,  he  had  a  right  to  Judge  of  the  danger  in 
remaining,  and  also  of  the  danger  in  attempting- 
to  escape,  from  the  drcnmstantres  as  Uiey  ap- 
peared to  him,  and  not  by  the  result;  and  if  he, 
to  making  such  attempt  to  escape,  used  such  care 
as  a  prudent  man  under  such  circumstances 
should  have  used,  and  in  doing  so  received  an 
injury,  he  should  recover  damages. — Bt  Louis  & 
8.  F.  By.  Ca  t.  Hurray,  (Ark.)  18  &  W.  sa 

Iljeotioa  of  passengers. 

84.  In  an  action  against  a  railroad  oompany 
for  ill  treatment  of  plaintiff's  wife,  it  appeared 
that  plaintiff  purchased  for  her  of  defendant  a 
first  class  round-trip  ticket  from  D.  to  8.,  which 
contained  a  uonditlon  that,  before  returning,  the 
ticket  should  be  signed  by  the  holder,  and 
stamped  by  defendant's  agent  at  8.  The  evi- 
dence showed  that  the  agent  at  8.  rafoaed  to 
stamp  the  ticket,  and  by  reason  tJiereof  plain- 
tiff's wife  was  by  defendant's  oonductor  threat- 
ened to  be  removed  from  the  train,  and  was  com- 
pelled to  give  her  waiob  and  chain  as  aeoortty 
for  her  return  fare.  The  oourt  instructed  the 
Jury  that,  if  plaintiff's  wife  went  to  the  author- 
ised agent  of  defendant  at  8.  to  identify  herself, 
and  requested  the  agent  to  sign  and  atamp  the 
ticket,  and  he  refused,  and  as  a  result  of  such 
refusal  the  oonductor  In  charge  of  defendant's 
train  refused  to  receive  the  ticket,  and  threat- 
ened to  put  her  off  the  train,  and  acted  In  an 
oppressive  manner  towards  her,  then  plaintiff  is 
entitled  to  recover  the  actual  damage  occasioned 
thereby.  Beld,  that  the  instruction  was  proper. 
— Missouri  Fac.  By.  Co.  v.  Hartino,  (Tex.  Bupii 
18  S.  W.  1006. 

SS.  Where  no  fraud  or  unfair  means  of  decep- 
tion have  been  resorted  to  by  a  carrier  in  selling 
a  round-trip  ticket  containing  a  condition  that  it 
shall  not  be  good  for  a  return  passage  unless  tbe 
ticket  holder  shall  Identify  himself  as  the  orig- 
inal purchaser  to  the  satisfaction  of  the  carrier's 
agent  at  the  point  of  destination,  and  unless  the 
ticket  la  signed  and  stamped  by  said  agent, 
the  assent  of  tbe  ticket  holder  to  the  condition 
will  be  conclusively  presumed,  although  he  may 
not  have  signed  the  ttoket;  and  the  ticket  holder 
may  be  ejected  from  a  train  for  failure  to  comply 
with  such  a  condition,  though  he  may  offer  proof 
of  identifloation  to  the  conductor. — Abram  r. 
Oulf,  C.  &  8.  F.  By.  Co., (Tex.  Bup.)  18  8.  W.  821. 

86.  Where  a  passenger  on  a  railroad  train  fell 
asleep  at  night,  and  was  carried  past  his  desti- 
nation, it  was  not  the  duty  of  the  company  to 
carry  him  to  the  next  station,  unless  he  paid  or 
offered  to  pay  his  fan  to  such  station;  and,  if 
the  oonductor  had  no  reason  to  believe  that  in- 
jury would  result  therefrom,  he  had  a  right  to 

Jut  the  passenger  off.— Texas  &  P.  By.  Co.  t. 
ames,  (Tex.  Sup.)  18  a  W.  689. 

87.  A  mere  willingness  on  the  part  of  a  pas-' 
senger  to  pay  tbe  fare,  unaccompanied  by  a  movr 
or  aot  calculated  to  suggest  such  willingness  to 
the  conductor,  was  not  sufficient  to  place  tbe 
conductor  in  the  wrong  in  electing  the  passenger. 
—Texas  &  P.  By.  Co.  v.  Jiunes,  (Tex.  Bap.)  18 
a  W.  688. 

Damages. 

88.  In  an  action  against  a  railroad  oompany 
for  damages  for  ejecting  plaintiff,  a  passenger, 
from  the  train  at  a  small  station  before  reaching 
her  destination,  tbe  evidence  showed  that  plain- 
tiff was  a  girl  of  16,  unaccustomed  to  travel,  and 
that  she,  with  a  young  girl  companion,  was  eject- 
ed by  defendant  at  a  small  town,  where  she  was 
a  stranger,  and  where  she  remained  an  hour  be- 
fore she  was  discovered  by  friends.  Held  that, 
as  tbe  cimumstances  were  calculated  to  arouse 
in  plaintiff's  mind  feelings  of  Insecurity  and  dan- 
ger, an  Instruction  that  she  could  not  recover  tor 
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mental  saOerlng  arislnt;  from  any  "sappoaed  or 
mnticipated"  danger  was  pi-operly  refused.— Mis- 
souri Fac.  Ky.  Co.  v.  Kaiser,  (Tex.  Uup.)  18  B. 
W.  305. 

39.  Thoagh  unnecessary  force  were  used  in 
ejecting  a  passenger,  his  damages  would  not 
Include  -compensation  for  his  inconrenienoe  in 
having  to  malce  his  way  back  to  his  station  in 
the  dark.— Texas  &  P.  Ry.  Ck>.  T.  James,  (Tex. 
Bup.)  18  &  W.  689. 

40.  Where  a  passenger  is  unlawfully  ejected 
from  a  train  by  the  conductor,  who  speaks  rough- 
ly to  him  in  presence  of  the  other  passengers, 
and  mortifies  his  feelings,  and  he  is  thereby  com- 
pelled to  walk  six  or  seven  miles  on  a  rainy 
night,  a  Judgment  for  C300  damages  is  not  ex- 
cessive.—^rdyce  V.  Manuel,  (Tex.  Bup.)  18  S. 
W.  657. 

41.  In  an  action  against  a  railroad  company 
for  111  treatment  of  plaintiil's  wife,  it  app^red 
that  plaintiff  purchased  lor  her  of  defendant  a 
flrstdass  roond-trip  ticket  from  D.  to  S.,  which 
contained  a  condition  that,  before  returning,  the 
ticket  should  be  signed  by  the  bolder,  and 
stamped  by  deftadant's  agent  at  B.  The  evidence 
showed  that  the  agent  at  B.  refused  to  stamp  the 
ticket.  Held  that,  where  plaintiff's  wife,  after 
exhibiting  her  ticket,  and  explaining  why  it  was 
not  signed  and  stamped,  and  offering  to  identity 
herself,  was  struck  on  the  head  by  the  conductor 
In  the  presence  of  other  passengers,  and  threat- 
ened to  be  removed  from  the  train  with  her  child 
unless  she  would  surrender  to  him  her  watch 
and  chain,  a  verdict  of  t^,020.45  was  not  excess- 
ive.—Missouri  Pac.  Ry.  Ua  v.  Martino,  (Tex. 
Sup.)  18  8.  W.  106IL 

OABBYINa  WEAFONS. 

Erldenoe. 

Upon  trial  for  carrying  a  dangerous  weap- 
on, it  is  reversible  error  to  allow  a  witness  to 
testify  that  defendant  had  quarreled  with  and 
threatened  to  kill  the  witness,  and  that  a  third 
person  had  said  that  defendant  was  a  bad  man. 
— Valdes  t.  BUta,  (Tex.  App.)  18  B.  W.  414. 

GhaUenge. 

To  juron,  Me  Jt(rv>  ^U- 

CHAMPEBTY  AND  MAINTB- 
NANCE. 

ConvByanoe  of  property  adversely  held. 

1.  Where  a  grantee  is  in  possession  of  land 
under  a  deed  from  an  infant,  the  grantor,  after 
attaining  his  majority,  is  not  precluded  from  dis- 
affirming the  sale,  and  making  a  valid  conveyance 
to  another  grantee,  under  Uen.  Bt.  c.  11,  j!  2, 
providing  that  a  sale  of  land  of  which  another 
person  at  the  time  of  conveyance  has  adverse 
possession  is  void.— Moore  v.  Balcer,  (Ey.)  18  B. 

Efibct  on  grantor's  title. 

S.  Where  a  conveyance  is  void  for  champerty, 
the  title  remains  in  the  vendor,  and  in  ejectment 
by  him  such  void  deed  cannot  be  set  up  by  s 
third  person  to  defeat  his  title.— Key  r.  Snow, 
(Tenn.)  18  S.  W.  aei. 

— —  Bight  of  vendee  to  maintain  eject- 
ment. 
8.  A  vendee  of  land  under  a  deed  void  for 
champerty  has  such  an  interest  as  to  prevent  his 
maintaining  an  ejectment  bill  in  the  name  of  his 
vendor,  being  within  tbe  statute  of  maintenance. 
—Key  V.  Bnow,  (Tenn. )  18  B.  W.  961. 

Contribution  to  maintain  suit. 

4.  Under  Code,  (Mill.  &  V.)  {  8503,  allowing 
a  father  to  sue  for  the  seduction  of  his  daughter, 
though  there  has  been  no  loss  of  service,  it  is 
not  maintenance  for  a  daughter,  living  with  her 
father,  to  prosecute,  with  funds  furnished  by 
liiiD,  a  suit  for  seduction  and  breach  of  promise 
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of  marriage.— Oraham  r.  UcReynoIda,  CTenn.)  18 
8.  W.  378. 

Ohaxige  of  Venue. 

See  CMmiTMiI  Lnio,  U-14;  Venue  in  Civil  Case*, 
la. 

Character. 

Evidence  as  to,  see  (Mminal  Law,  4S,  41 

OHABITIES. 

Conveyance  to  unincorporated  chnndi. 
That  a  church  to  which  real  property  was 
conveyed  in  trust  to  maintain  a  particular  re- 
ligious faith  was  unincorporated  at  the  time  of 
the  grant  does  not  defeat  such  trust,  since  Code, 
I  1506,  empowers  "any  religious  denomination, 
whether  luoorporated  or  nut,  to  take  by  deed  or 
otherwise,  and  hold,  not  exceeding  five  aorea  of 
land  at  one  place,  for  purposes  of  public  worship." 
— Nanoe  v.  Busby,  (Tenn.)  18  B.  W.  874. 

CHATTEL  MORTQAGES. 

On  crops  grown  on  homestead. 

1.  The  fact  that  cotton  was  grown  on  a  home-- 
stead  does  not  prevent  the  giving  of  a  valid  chat- 
tel mortgaire  thereon  by  the  owner  of  the  home- 
stead.—Bilberberg  V.  Trilling,  (Tex.  Bup.)  18  8.^ 
W.  581.  -oi  V  r  / 

Debts  secured. 

3.  In  an  action  to  foreclose  a  chattel  mort- 
gage it  appeared  that  plaintiffs  were  merchants, 
and  that  defendants  executed  the  mortgage  t» 
them  as  security  for  goods  purchased  and  money 
borrowed.  Tbe  defeasance  clause  of  the  mort- 
gage recited  that  defendant  was  indebted  to 
plaintiffs  in  a  certain  sum;  and,  if  defendant 
should  pay  to  plaintiffs  "the  sums  hereinbefore 
mentioned,  and  all  other  Indebtedness  which  may 
be  due"  plaintiffs  at  a  certain  date,  then  the 
mortgage  would  be  void.  HeUL,  that  the  words 
"all  ottier  indebtedness"  did  not  include  a  Judg- 
ment rendered  against  defendant  before  tbe  ex- 
ecution of  the  mortgage,  and  purchased  by  plain- 
tiffs at  a  discount  after  the  mortgage  was  ez^ 
outed,  it  not  being  shown  that  the  Jadgment  was 
taken  up  at  the  instance  of  defendant — Martin  v. 
Holbrooks,  (Ark.)  18  a  W.  1040. 

Claim  and  Delivery. 

BeeBepletHn. 

OliEBK  OF  COUBT. 

Bonds — Iilability  of  sureties. 

1.  -Code,  (Mill,  ft  V.)  S  870,  provides  that  the 
several  courts  may  require  their  clerks  to  give 
bond  in  such  sum  as  the  court  may  deem  sufficient 
to  cover  property  which  may  come  to  the  hands  of 
such  clerks  as  special  commissioners  er  receivers. 
Section  .S72  provides  that  the  court  may  require 
special  bonds  to  meet  "particular  exigencies." 
Held,  that  the  sureties  on  a  bond  executed  in  a 
"particular"  case,  under  section  872,  are  liable 
for  no  default  outside  such  case,  but  are  primari- 
ly liable  to  the  extent-ot  the  bond  for  all  default 
therein.— Longmire  v.  'Fain,  18  B.  W.  70,  89  Tenn. 

OVOm 

Iilability  for  fonds  deposited— Bight  to 
interest. 

3.  Where  the  clerk  of  a  court  consents  to 
make  a  bond  for  a  party  to  a  suit,  upon  condition 
that  the  latter  will  deposit  with  him  a  like  sum 
as  collateral  security,  and  there  is  no  order  of 
court  that  the  clerk  shall  receive  and  hold  the 
same,  it  cannot  be  said  to  have  been  in  the  handa 
of  the  clerk  in  such  a  sense  as  would  have  au- 
thorized the  court  to  declare  it  a  fund  under  its 
control;  and  the  fact  that  the  person  with  whom 
it  is  deposited  happens  to  be  clerk  does  not 
impose  upon  him  any  further  obligation   than  i 
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to  have  it  forthcoming  at  the  termination  of  the 
sait,  or  preclude  hlni  from  depositing  it  in  banlc, 
and  reoeirlng  the  interest  thereof  to  his  own  use. 
— Thouron  t.  East  Tennessee,  V.  &  Q.  R.  Co., 
(Tenn.)  18  8.  W.  256. 

Cheeks  flled  as  part  of  financial  report 
— Liability  of  drawers  after  return  of 
checks. 

S.  Where  a  clerk  of  the  conrt,  becoming' 
Unancially  embarrassed,  procarcs  checks  with- 
out consideratiOD,  and  files  them  several  times 
as  part  of  his  financial  reports,  and  tiien  retams 
them  to  the  drawers  without  consideration,  the 
latter,  having  had  knowledge  of  the  clerk's  pur- 
pose, are  liable  on  his  default  for  the  amount  of 
the  checks.— longmire  v.  Fain,  18  B.  W.  70,  bV 
Tenn.  898. 

i.  The  fact  that  Code,  (Mill,  ft  7.)  S  886,  re- 
quires the  clerk  to  report  the  amount  of  "money" 
in  his  office,  and  does  not  authorize  him  to  ex- 
hibit checks,  is  immaterial. — Ix>ngmire  v.  Fain. 
18  S.  W.  70,  89  Tenn.  398. 

5.  The  fact  that  the  checks  were  not  pre  - 
sented  for  payment,  and  that  there  were  no  funds 
In  the  banks,  is  immaterial. — Longmire  v.  Fain, 
18  8.  W.  70,  89  Tenn.  898. 

6.  The  fact  that  the  checks  were  payable  to 
the  clerk  in  his  individual  and  sot  official  ca- 
pacity is  immaterial.— Longmire  T.  Fain,  18  8. 
W.  70,  88  Tenn.  893. 

7.  Wh^e  a  clerk  of  the  court,  becoming  finan- 
eisUy  embarrassed,  procares  checks  without  con- 
sideration, and  flies  them  several  times  as  part 
of  his  financial  reports,  and  then  returns  them  to 
tlie  drawers  without  consideration,  in  a  suit  by 
the  clerk's  crelitors  against  the  suretiea  on  the 
olerk's  bonds  and  the  drawers  of  the  checks,  the 
drawers  will  be  held  liable  only  for  the  amount 
of  the  checks,  where  it  does  not  appear  that  the 
checks  caused  greater  damage  than  their  face 
Talne,  and  neither  the  original  biU  nor  coross- 
bill  by  thesureties  demands  greater  relief.— Long- 
mire ▼.  Fain,  18  a  W.  70,  80  Tenn.  8M. 

Oloud  on  Title. 

See  Quieting  Title. 

Oollateral  Attack. 

On  Judgment,  see  Judgment,  18. 

Color  of  Title. 

See  Advene  PoMesston,  15-18. 

Oonuueroe. 

Interstate,  see  Constituttonat  Law,  IB. 

Gomiuission. 
Of  brokers,  see  Factors  and  Broken, 

Oonuuoii  Carrier. 

See  Carriers. 

Community  Property. 

Bee  Busband  and  Wife,  2»^. 

Compensation. 

In  condemnation  proceedings,  see  Eminem  D«h 

main,  *,  5. 
Of  child  for  services  to  parent,  see  Parent  and 

Child,  8. 

Complaint. 

In  criminal  cases,  see  Criminal  Law,  i. 

Compromise. 

See  Accord  and  Sntiafaction;  Arbitration  and 
Award:  PavmaiL 


Concealed  Weapons. 

See  Canvino  Weapons. 

Condition. 

Effect  on  tender,  see  Tender,  1. 
In  deed,  see  Deed,  13. 

insurance  policy,  see  Insurance,  8-9 
Sale  on,  see  iSale,  15-19. 

Confession. 

See  Crimlnat  Law,  40,  41. 

Conflict  of  Xa-wb. 

Conflicting  state   and   federal  jurisdiction,  see 

Courts,  10. 
Torts  committed  in  foreign  state,  Jurisdiction  of 

state  courts,  see  Courts,  9. 

Considerati<m. 

Of  contract,  see  Cont/mtits,  8-& 

conveyance,   see    .FVavdutent    Cowoevonees. 

7-10. 
note,  see  Negotialile  Inttrumentt,  X. 

Constable. 

See  Sheriffs  and  Ccnttattles. 

CONSTITnnONAIi  liAW. 

Australian  ballot  law,  validity,  see  ftactions  and 

Voters,  1. 
Nnmber  of  grand  jurors,  see  Orand  Jurv,  t. 
Privilege  from  famishing  self-lncrlmlnating  eri- 

dence,  see  Witness,  18. 
Titles  of  acts,  see  Statutes,  I. 
Validity  of  liquor  laws,  see   Zntoxioottng  Lirt- 

uor«,  1. 

Adoption. 

1.  TTnder  the  constitution  of  1848,  wtaleh  an 
thorlMd  the  legislature  to  call  a  conscitntional 
convention,  bnt  contained  no  anthority  (or  the 
submission  of  the  work  of  such  oonventioo  to  a 
Tote  of  the  people,  the  legislatnre  passed  an  act 
calling  a  convention,  and  providing  that,  befon 
any  form  of  oonstitaUon  should  become  operative, 
it  should  be  submitted  to  popalar  vote,  and  rati- 
fied by  a  majority  voting.  The  convention  duly 
assembled,  and  drafted  a  const! tntion,  which 
was  submitted  to  the  voters  of  the  statei,  who 
approved  it  by  a  large  majority,  aft«r  which  the 
convention  made  numerous  change*  In  the  ia- 
strument,  and  then  promulgated  It  as  tba  con- 
stitution of  the  state,  September  98,  1891.  Sver 
since  its  promulgation,  it  has  been  recognised  by 
both  the  executive  and  le^slative  branches  of 
the  government  as  the  organic  law  of  the  statei 
Held,  that  the  political  power  of  the  state  hav- 
ing recognized  such  constitution,  and  Important 
rights  having  accrued  thereunder,  it  is  the  duty 
of  the  court  to  regard  it  as  a  valid  constitntioo. 
—Miller  V.  Johnson,  (Ky.)  18  B.  W.  isea. 

9.  If  a  constitutional  convention  exceeds  its 
authority  in  changing  the  constitution  after  hav- 
ing submitted  It  to  a  vote  of  the  people,  the  rem- 
edy is  by  an  amendment,  as  provioed  by  its  torms, 
the  authority  for  which  is  In  the  people  as  a  body 

S}litic,  and  it  is  not  a  question  for  Uie  courts. 
BMiTBTT,   J^  dissenting. —MlUer  t.   Johnson, 
(Ky.)  18  &  W.  629. 
Self-executing  proTision. 

8.  Const.  1891,  S  348,  provides  that  "a  crsnd 
jury  shall  consist  of  twelve  persons. "  Another 
section  of  suoh  constitution  provides  that  all 
laws  in  force  at  the  time  of  its  adoption,  not  in- 
consistent therewith,  shall  remain  in  fall  force 
until  "altered  or  repealed"  by  the  legislature. 
Held,  that  section  948  merely  changed  the  num- 
ber of  persons  necessary  to  constitnte  a  jnrv, 
and  Trent  into  force  upon  the  promulgation  of  the 
oenstittttion,  without  any  iegialaUon  foe  that  por- 
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pose.— Sanders  r.  Commonwealth,  (Ey.)  18  S.  W. 

Iiogislative  powers. 

4.  Act  April  2,  1887,  created  the  offloe  of 
county  snpenntendent  of  public  instructioa,  and 
empowered  the  commissioners'  court  of  any 
county,  "when,  In  their  judgment.  It  may  be  ad- 
visable, '  to  provide  for  the  election  of  such  olB- 
cer.  Act  April  6,  1889,  empowered  the  commia- 
sioners'  court  to  abolish  such  ofBce  "when,  in 
their  Judgment,  such  court  may  deem  it  advis- 
able, "  and  directed  that  on  the  abolishing  there- 
of the  county  judge  should  perform  the  duties  of 
anch  office.  Held,  that  the  latter  act  was  con- 
stitutional, since  the  legislature  is  not  forbidden 
to  bestow  on  municipal  organizations  certain 
powers  of  local  r^rulation.— Stanfield  r.  State, 
(Tex.  Sup.)  18  &  W.  S77. 

5.  Aot  1875,  c.  8,  providing  that  every  city 
baying  a  oertain  population  "shall  be  entitled  to 
and  have  two  justices  of  ths  peace  for  each  ward 
into  which  anch  city  may  he  subdivided, "  does 
not  come  within  the  saving  of  Const.  1870,  art. 
6,  i  15,  providing  that  "the  legislature  shall  have 

Sower  to  provide  for  the  appointment  of  an  ad- 
Itional  number  of  Justices  of  the  peace  in  incor- 
porated towns, "  since  such  an  aot  would  involve 
the  power  by  the  municipality  to  increase  the 
Quniber  of  justices  indefinitely  by  merely  in- 
creasing the  number  of  wards.— State  v.  Adams, 
(Teiu.)  18  &  W.  398. 

Judicial  powers. 

0.  Section  26  of  the  amended  charter  of  the 
city  of  Ft.  Worth,  (Act  April  8,  1891,)  which 
provides  that  the  city  court  shall  have  exclusive 
inrisdiotion  over  violations  of  the  Sunday  laws 
between  the  hours  of  13  o'clock  Saturday  night 
and  0  o'clock  Sunday  morning,  and  between  the 
hours  of  4  p.  M.  Sunday  and  18  o'clock  Sunday 
night,  in  so  far  as  it  is  Intended  to  give  the  city 
«ourt  exclusive  jurisdiction  over  such  offenses,  the 
penalty  of  which,  fixed  by  the  state  law,  is  not 
more  than  (200,  is  in  conoiot  with  ConsL  art.  5, 
8  19i  which  gives  to  justices  of  the  peace  juris- 
diction in  all  criminal  cases  where  the  penalty  is 
not  more  than  tSOO. — Qinnouhio  v.  State,  (Tex. 
App.)  18  S.  W.  82. 

Iiooal  and  special  laws. 

7.  Laws  1869,  c.  107,  f  1,  providing  that  where 
«  claim  not  exceeding  150,  for  stock  killed  by  a 
railway,  shall  be  presented,  etc.,  and  not  paid 
within  SO  days,  the  claimant  may  recover,  in  ad- 
dition to  the  claim,  the  fee  of  an  attorney,  if  one  is 
employed,  not  exceeding  tlO,  does  not  violate 
Const  art.  8,  i  66,  prohibiting  special  laws  pro- 
-yiding  for  or  changing  the  method  of  collecting 
debts,  or  in  all  cases  where  a  general  law  ooula 
be  made  applicable.— Gulf,  C.  &  S.  F.  Ry.  Ca  y. 
Sills.  {Tex.  Sup.)  18  S.  W.  728. 

a.  The  «zempuon  of  the  city  of  Dallas  from 
garnishment  proceedings,  by  section  160  of  the 
«it:f  charter,  passed  under  Const,  art  11,  (  6, 
which  authorizes  charters  of  cities  having  more 
than  10,000  inhabitants  to  be  granted  by  special 
act,  does  not  conflict  with  Const  art  8.  {  66, 
which  forbids,  "except  as  otherwise  provided  in 
this  oonstitation,"  the  enactment  of  any  local 
-or  special  law  for  certain  speoified  purposes, 
including  the  changing  of  "methods  for  the  col- 
lection of  debts  or  the  enforcing  of  judgments. " 
—City  of  Dallas  v.  Western  Eleotrio  Co.,  (Tez. 
-tjQp. )  18  a  W.  662.    „ 

9.  Aot  April  0, 1889,  empowering  the  commis- 
sioners' court  to  abolish  the  offloe  of  county  su- 
perintendent of  public  instruction  "when.  In 
their  judgment,  such  court  may  deem  it  advis- 
able,"  is  not  a  local  or  special  law,  since  it  re- 
lates to  the  state  at  large. — Btanfleld  v.  State, 
(Tex.  Sup.)  IS  S.  W.  577. 

Obligation  of  contracts. 

ID.  Where,  upon  the  trial  of  a  case  before 
1887,  the  court  received  the  testimony  of  certain 
persons,  who  were  interested  in  the  suit  in  such 
a  way  as  to  render  them  incompetent  witnesses 
onder  Kev.  St.  1SS9,  i  8918,  such  persons  cannot 
-testify  upon  a  second  trial  of  the  case  after  the 


passage  of  said  act,  since  the  party  for  whom 
they  testified  had  no  vested  interest  m  their  tes- 
timony, within  the  purview  of  the  constitutional 
prohibition  of  laws  "impairing  the  obligation  of 
contracts."— O'Bryan  v.  Allen,  (Mo.  Sup.)  18  S. 
W.  892. 

11.  In  the  absence  of  express  provisions  In  thtt 
charter  of  a  turnpike  and  ferry  company  that  no 
competing  turnpike,  ferry,  ur  bridge  shall  be 
erected  near  by^  a  grant  to  a  county  of  the  right 
to  construct  a  rival  bridge  and  turnpike  does  not 
impair  the  obligation  of  a  contract  though  it 
totally  destroys  the  value  of  the  former  n-ant— 
Hydes  Ferry  Turnpike  Co.  v.  Davidson  County, 
(Tenn.)  18  8.  W.  628. 

12.  The  legislature  oannot  authorize  the  con- 
struction  of  a  road,  the  sole  purpose  of  which  is 
to  evade  the  payment  of  tolls  on  a  turnpike.— 
Bydes  Ferry  Turnpike  Ca  y.  Davidson  County, 
(Xenn.)  18  S.  W.  626. 

Discrimination — Against  railroad. 

IS.  A  special  act  ol  the  legislature  requiring 
a  particular  railroad  company  to  keep  a  watch- 
man at  a  certain  turnpike  crossing  does  not  cun- 
stitute  partial  legislation,  nor  unjustly  discrimi- 
nate against  the  company  in  question.— Kentucky 
Cent  Ry.  Co.  y.  Conunonwealth,  (Ky.)  18  8.  W. 

Obtaining  board  by  flrand  at  hotels 

or  boarding-houses. 

14.  Aot  Gen.  Assem.,  (Bess.  Acts  18B1,  p.  159, 
1 1,)  providing  that  "every  person  who  shall  ob- 
tain board  or  lodging  in  any  hotel  *  *  *  by 
means  of  any  trick  or  deception,  or  false  or  fraud- 
ulent representation,  •  •  •  and  shall  fail  or 
refuse  to  pay  therefor,  shall  be  held  to  have  ob- 
tained the  same  with  intent  to  cheat  and  defraud 
such  hotel-keeper,  •  •  •  and  shall  be  deemed 
guilty  of  a  misdemeanor, "  does  not  discriminate 
against  persons  obtaining  board  or  lodging  at 
hotels  or  boarding-houses.  It  is  uniform  in  its 
application,  operating  on  all  alike  who  come 
within  its  provisions. — State  y.  Kingsley,  CUo. 
Sup.)  18  S.  W.  904. 

Interstate  commerce. 

15.  Rey.  St  1889,  {  2726,  making  It  the  duty 
of  every  telegraph  company  to  provide  suiBcient 
facilities  for  the  dispatch  of  the  business  of  the 
public,  to  receive  dispatches  from  and  for  other 
telegraph  lines  and  from  or  for  any  individual, 
and,  on  payment  or  tender  of  their  usnal  charges 
for  transmitting  dispatches,  to  transmit  the  same 
promptly  and  with  imtKu^iality,  under  a  penal^ 
of  C^iOO  for  every  neglect  or  refusal  so  to  do.  u 
not  In  violation  of  Const  tJ.  S.  art  1,  {  8,  giylnf 
congress  power  to  regulate  commerce  among  tba 
stales.— Connell  v.  Western  Union  Tel.  Co.,  (Mo. 
Bup.)  18  a.  W.  888. 

Jury  trial. 

16.  Aot  Oen.  Assem.,  (Bess.  Aots  1801,  p.  ISO, 
1 1,)  providing  that  "every  person  who  shall  ob- 
tain board  or  lodging  in  any  hotel  *  *  *  by 
means  of  any  trick  or  deception,  or  false  or  fraad- 
nlent  representation,  •  •  •  and  shall  fall  or 
refuse  to  pay  therefor,  shall  be  held  to  have  ob- 
tained the  same  with  intent  to  cheat  and  defraud 
such  hotel-keeper,  •  •  •  and  shall  be  deemed 
guilty  of  a  misdemeanor, "  dues  not  deprive  ac- 
cused of  a  right  to  jury  trial,  as  guarantied  by 
Const  art.  8,  S  88.— State  v.  Sangsley,(Ma  Sup.) 
18  8.  W.  994. 

Due  proQCBS  of  law. 

17.  Laws  1889,  o.  107,  {  I,  providing  that  where 
a  claim  not  exceeding  (50,  for  stock  killed  by  a 
railway,  shall  be  presented,  etc.,  and  not  paid 
within  30  days,  the  claimant  may  recover,  in  ad- 
dition to  the  claim,  the  fee  of  an  attorney,  if  one 
is  employed,  not  exceeding  |10,  is  not  in  viola- 
tion of  the  bill  of  rights,  (section  19.)  providing 
that  property,  etc.,  shall  not  be  taken  without 
due  process  of  law.— Gulf,  C.  &  8.  F.  Ry.  Co.  v. 
Ellis,  (Tex.  Sup)  18  8.  W.  733. 

18.  An  ordinance  providing  for  the  impound- 
ing and  sale  of  animals  running  at  large  in  a  city, 
under  the  authority  given  by  Uev.  Stuart  400,  ia 
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not  UDcunstitutional,  as  deprlTing  tho  owner  of 
the  animal  of  his  property  without  due  process 
of  law.— Coyle  v.  McNabb,  (Tex.  App.)  It)  S.  W. 
198. 

IS.  The  fact  that  Code,  (Mill,  ft  V.)  {  ftSS,  al- 
lows the  court  to  Impose  as  a  punishment  for  a 
misdemeanor  either  a  floe  or  imprisonment  or 
both,  does  not  render  It  obnoxious  to  Const,  art. 
1,  i  8,  which  declares  that  no  one  shall  be  "de- 
prived of  life,  liberty,  or  property  bat  by  the 
judfrment  of  his  peers  or  the  law  of  the  land. " — 
Durtiam  v.  State,  18  B.  W.  74,  80  Tenn.  r23. 

Bounties  for  plknting  trees  —  Liability 

of  counties. 

90.  Rer.  St  |  8807,  prorldtng  that  persons 
Anting  prairie  land  with  forest  trees,  and  cultl- 
Tating  the  same  for  three  years,  shall  receive  a 
bounty  for  16  years  thereafter  from  the  county, 
oonflicta  with  Const,  art.  4,  i  47,  providing  that 
the  seneral  assembly  shall  have  no  power  to  an- 
thonze  any  county  to  grant  public  money  to  any 
IndiVlduBl,  eto.,  and  with  article  10,  J  3,  declar- 
ing that  taxes  may  be  levied  and  colleuted  for 
public  purposes  only,  and  is  void.— Deal  v,  HU- 
sissippi  County,  (Mo.  Sup.)  18  8.  W.  H. 

ConteaU 

Ofwil],Meir{lI«,  U-15. 

Contingent  Bemainder. 

Bee  Wau,  93. 

OONTINIJAirCB. 

Granting,  discretion  of  trial  courL  see  Appeal,  44. 
In  criminal  cases,  see  Criminal  Law,  1&-91. 

Amendment  of  pleading — Absence  of 
opposite  party. 
1.  Plaintiffs  garnished  abank  toreach  money 
deposited  by  dnfendant,  a  judgment  debtor,  which 
she  had  received  on  a  life  policy  issued  to  her 
son,  and  as  his  executrix  deposited  the  same. 
The  banit  denied  Indebtedness  to  her  in  her  Indi- 
vidual capacity.  Defendant  was  made  a  party, 
and  to  plaintiffs*  plea  to  the  answer  of  the  banic 
she  excepted,  and  moved  to  quash.  The  motion 
was  granted,  but  plaintiffs  were  allowed  to 
■mend,  raising  no  new  issue  of  fact.  On  filing 
their  amended  plea,  application  for  a  coniinu- 
ance  was  filed  for  defendant  on  the  grounds  that 
her  evidence  was  material,  and  that,  relying  on 
her  exceptiona  being  sustained,  she  was  absent 
from  court,  field,  that  the  continuance  was 
properly  denied.— First  Nat.  Bank  T.  Willis, 
(Tex.  Bup.)  18  B.  W.  905. 

Absence  of  witnesses. 

9.  An  application  by  defendant  for  a  continu- 
ance to  piouare  testimony  of  plaintiff  which 
would  not  defeat  his  recovery,  made  over  two 
vears  after  suit  brought,  and  but  a  short  time 
oefore  trial,   aod  after    continuance  bad  been 

San  ted  for  other  reasons,  is  properly  denied.— 
ermau  v.  Ounter,  (Tex.  Sup.)  18  S.  W.  428. 
8.  The  term  of  oonrt  after  service  of  oitation 
In  an  action  began  September  9,  1880,  bat  subpoe- 
nas were  not  issued  until  January  following,  re- 
turnable January  6th.  An  application  for  a  con- 
tinuance, made  when  the  case  was  called  for 
trial,  on  January  7th,  on  the  ground  that  the 
witnesses  could  not  l>e  found,  stated  that  "the 
setting  of  the  non-jury  docliet  and  the  call  there- 
of was  not  made  and  determined  by  the  court 
ontil  the  first  week  preceding  December  35, 
1889,  and  defendant  could  not  know  that  this  cause 
would  be  called  for  trial  on  this  day,"  etc. 
Eeld,  that  this  showed  no  sufBcient  ezcuie  for 
not  issuing  the  subpoenas  sooner. — ^Tezas  &  P. 
By.  Co.  V.  Snyder,  (Tex.  Bup.)  18  S.  \T.  659. 

4.  A  continuance,  on  the  ground  that  a  dep- 
osition taken  shortly  before  the  trial  revealed 
the  names  of  the  employes  on  the  train  at  the 
time  of  the  accident,  will  not  be  granted  where  It 
appears   that  plaintifl.  long   l>efore  the  trial, 


knew  of  the  presence  of  employes,  and  by  ordi- 
nary diligence  could  have  discovered  their  names. 
—Simmons'  Adm'r  v.  LonisvUie  ft  N.  R.  Co., 
(Ky.)  L8  B.  W.  lOBi. 

CONTRACTS. 

See,  also,  Accnrd  and  SaU^aetion;  Arbttmtiem 
and  Aioard;  AiMlgnment:  AitKignment  fur 
BenelU  of  CredUon;  Bondt:  Breach  q/"  Ifar- 
■riage  Promise;  Carriers;  Chattel  Martgngt*: 
Contribution;  Covenants:  Deed;  Duress;  Fac- 
tors ond  Brokers;  Fraud*,  Statute  of;  Praud- 
\aent  Conveyances;  Oifts;  Indemnity;  Insur- 
anee;  Interest;  Landlord  and  Tenant;  Master 
and  Servant;  Mortgaqes;  Negotiable  Instru- 
ments; PartnersMp;  Pledge;  Prindpnl  and 
Agent;  Principal  and  Suretu:  Sale;  Sperijle 
Performance;  Subrogation;  Usurv;  Vendor 
and  Vendee. 

Actions  on,  limitation,  see  LUMatton  of  Aeltons, 
4-7. 

Antenuptial,  see  Husband  and  Wi,fe,  17-4>1. 

Damages  for  breach,  see  Damages,  fr-0. 

Enforcement  in  equity,  see  Specific  Performanee, 
1,  a. 

Gambling  contracts,  see  Oomtno,  8. 

Obligation  of,  see  CoTistlttttionat  Lata,  10-lS. 

Of  corporation,  see  Corporations,  ft-5. 
county,  see  Counties,  5. 
hiring,  see  Mnster  and  Servant,  4,  5. 
infant,  see  Infancy,  9-4. 

Reformation,  see  Equity,  8, 4. 

Sunday  contract,  see  Sunday,  9. 

Bxeoution  proonred  by  firand. 

I.  In  an  action  for  breach  of  contract, 
there  was  evidence  that  H.,  one  of  the  defend- 
ants, refused  to  accept  the  contract  unless  the 
clause  reserving  an  option  in  plaintiff  should 
be  stricken  out;  that  plaintiff's  agent  agreed  to 
erase  it;  that  H.  absented  himself  mm  the  room, 
aod  left  the  agent  in  the  apparent  act  of  erasing 
it;  that,  during  H.'s  absence,  the  agent  went  to 
H.  's  partner,  T.,  and  stated  that  thecontract  em- 
bodied the  terms  agreed  nx>on  byH. ;  and  that  T. 
signed  it  without  reading  IL  Defendants  testi- 
fied that  on  learning  of  the  existence  of  the  op- 
tion clause  they  notified  plalntlS  that  they  repu- 
diated the  contract.  All  this  evidence  was  de 
nled  by  the  agenL  field,  that  it  was  error  to 
instruct  the  Jury  that  the  evidence  was  "legally 
insufficient"  to  ahowfraudjand  that  the  contract 
was  binding.— Hardy  v.  KaTisas  Manuf'g  Co., 
(Tex.  Sup.)  18  8.  "W.  167. 

a.  Whether  T.  was  negligent  In  failing  t» 
reafl  the  contract  before  signing  it,  or  in  failing 
to  inquire  of  H.  as  to  its  terms,  was  a  question 
for  the  jury.— Hardy  v.  Kansas  Maaurf  Co.. 
(Tex.  Sup.)  18  8.  VT.  167. 

Consideration. 

8.  A  contract,  in  consideration  of  Indulgence 
on  purchase-money  notes  bearing  6  per  cent,  in- 
terest, to  thereafter  pay  10  per  cent  interest, 
which  was  at  the  time  lawful,  payments  to  be 
first  applied  in  discharge  of  theextra  4  percent., 
which  was  not  a  lien  on  the  land,  la,  after  in- 
dnlgenoe  given  and  payments  made  by  virtue  of 
it,  binding,  though  it  mentioned  no  definite  pe- 
riod of  extension.  — Toard  v.  Orinter's  Ez'rs, 
(Ky.)  18  B.  W.  1084. 

4.  Bach  of  several  architects  put  In  plans 
and  specifications  for  the  erection  of  a  ccnrt- 
house.  There  was  competition  between  the  plans 
offered,  and  it  was  unknown  whose  plan  would 
be  accepted.  They  agreed  to  retire  from  further 
contest,  and  let  the  plana  alone  compete;  and 
that  whichever  plan  should  be  accepted  all  should 
share  equally  in  the  remnneration.  field,  that 
the  promises  of  the  parties,  being  mutual  and 
simultaneous,  constituted  a  valuable  considera- 
tion for  the  agreement.— Flanders  t.  Wood,fTez. 
Bup.)  18  8.  W.  672. 

6.  Whore  a  salt  brought  upon  a  note  was 

dismissed  in  consideration  of  another  note  of 

less  amount  given  in  lieu  thereof,  and  in  ui  ac- 

t  tion  on  the  latter  note  the  evidenoe  Is  conflicting 
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wbether  there  wma  any  consideration  for  the  orig- 
inal note,  tbe  payee  waa  entitled  to  an  Instmo- 
tion  tbat,  it  he  brought  the  orlKlnal  suit  in  gooA 
faith,  his  dismi&sal  thereof  was  a  gooA  consider- 
ation for  the  second  note, — Hnnter  T.  Iianiua, 
(Tex.  Sup.)  18  S.  W.  201. 

Public  policy. 

6.  In  a  snlt  between  architects  for  an  ao- 
«onnting,  it  appeared  that  each  had  put  in  plana 
and  specifloations  for  the  erection  of  a  court- 
house; that  there  was  competition  between  the 
plans  offered ;  that  it  was  unknown  whose  plan 
-would  be  accepted;  that  the  parties  agreed  to  re- 
tire from  further  contest,  and  let  the  plans  alone 
compete;  and  that  whichever  plan  should  be 
4M;cepted  all  should  share  equally  in  the  rema- 
noration.  The  commissioners  made  their  selec- 
tion from  these  and  other  plans,  and  preferred 
tbe  plan  of  defendant,  the  competition  not  being 
in  toe  least  influenced  by  such  agreement  field, 
that  the  agreement  was  not  against  public  policy. 
—Flanders  v.  Wood,  (Tex.  Bnp.)  18  B.  W.  573. 

7.  A  contract  by  a  firm  of  attorneys  to  secure 
tbe  appointment  of  a  certain  person  as  adminis- 
trator of  an  eatate,  and  to  obtain  sureties  fur  his 
bond,  is  void  as  against  public  policy,  and  the 
attorneys  cannot  reoover  for  services  rendered  in 
tbe  furtherance  of  such  contract. — Aycock  v. 
Braun,  18  S.  W.  600,  A6  Tex.  801. 

FerformaQce. 

8.  Defendant,  with  other  citizens  of  W.,  en- 
tered into  a  contract  with  plaintiff  railway  com- 
pany, whereoy  plaintiff  obligated  itself  to  con- 
struct and  operate  a  railway  from  FL  W.  in  and 
to  the  city  of  W.,  intersecting  the  C.  T.  &  N. 
TV.  Ry.  at  W.,  and  to  establish  and  maintain  in 
W.  a  depot,  the  railway  and  depot  to  be  complet- 
ed in  and  to  the  city  of  W.  and  said  intersection 
by  June  1,  1886;  and  whereby  the  citizens  agreed 
xo  donate  $SS,000  in  aid  of  the  construction,  said 
sum  to  be  placed  in  notes,  payable  in  install- 
ments as  the  work  progressed,  and  to  be  held  by 
trustees,  the  last  installment  to  be  collectible 
-when  the  ruad  should  be  complsted  to  W.,  and 
the  intersection  and  depot  completed.  Plaintiff 
«ntered  into  a  t>ond  in  the  sum  of  825,000,  paya- 
ble to  the  citizens,  conditioned  that  plaintiff 
should  perform  its  contract  up  to  and  Including 
the  intersection  at  W.  on  or  before  August  1, 
1886,  the  $25,000  to  be  construed  in  case  of  oreach 
«a  liquidated  damages.  The  contract,  notes, 
and  bond  were  to  be  construed  together.  In  a 
■uit  on  one  of  said  notes,  of  which  two  install 
ments  had  been  paid,  defendant  brought  in  tbe 
•ureties  on  the  bond,  and  alleged  as  breaches  of 
the  contract  that  no  Intersection  with  the  C.  T. 
A  N.  W.  Ry.  had  ever  been  made  at  W. ;  that 
plaintiff  had  abandoned  ita  line  and  depot  in 
w.,  and  used  that  of  the  C.  T.  &  N.  w.  Ry. 
Co.,  and  in  reconvention  against  defendant  and 
the  sureties  for  the  sums  paid  on  the  note,  and 
other  damages.  The  evidence  showed  that  the 
line  and  depot  had  been  constructed  by  plaintiff, 
but  that  the  intersection  was  about  100  yards 
outside  the  corporate  limits  of  W. ;  and  that,  aft- 
«r  operating  ^d  maintaininir  the  line  and  depot 
in  W.  for  a  few  months,  the'C.  T.  &  N.  W.  Ry. 
Ca.  constructed  a  line  from  its  depot  in  W.  to 
an  Intersection  with  plaintiff's  railway  about  300 
yards  outside  the  limits  of  W.,  and  that  thereaft- 
«r  plaintiff  used  the  latter  line  and  depot,  and 
abandoned  its  own  in  the  city.  Held,  that  the 
intersection  within  100  yards  of  the  city  was  a 
substantial  compliance  with  the  contract  for  an 
Intersection  at  w. ;  that  the  failure  of  plaintiff 
to  operate  its  line  through,  and  to  maintain  its 
4epot  in,  the  city  did  not  entitle  defendant  to  re- 
cover baick  the  sums  paid  on  the  note,  or  consti- 
tute a  defense  as  to  the  unpaid  instalJments,  or 
give  defendant  any  right  to  recover  on  the  bond. 
—Ft.  Worth  &  N.  O.  Ry.  C«.  T.  WUliams,  (Tex. 
fiup.)  18  S.  W.  206. 

9.  One  who  purchased  a  tombstone,  which  the 
seller  was  to  procure  in  Italy,  afterwards  asked 
to  be  released  from  his  contract.  But  the  seller 
had  already  ordered  the  stone,  and  it  was  agreed 
tbat  the  purchaser  should  accept  it  upon  its  ar- 


rival, ana  try  to  resell  it,  while  tbe  teller  shcuid 
set  It  up  in  his  yard,  and  allow  it  to  remain  there 
until  sold.  Held,  that  the  contract  waa  exe- 
cuted, and  tbe  money  became  due  when  the  stona 
was  so  set  up.— Vance  v.  Hartzell,  (Tex.  App.) 
18  8.  W.  88. 
Actions  on  contracts — ^Pleading. 

10.  A  complaint  alleged  that  defendants  agreed 
to  sell  on  commission  "all  the  wagons  ordered 
under  the  contract "  within  a  year,  and  in  default 
thereof  to  settle  for  the  balance  remaining  un- 
sold, by  either  purchasing  them  on  stated  terms, 
or  storing  them  free  vf  charge,  at  plaintiff's 
option;  that  plaintiff  delivered  the  wagons,  etc., 
and  that  defendanta  refused  to  perform  any  part 
of  the  contract  Held,  that  the  complaint  waa 
not  insuOiclent  because  it  failed  to  show  where- 
in defendants  did  not  perform,  or  that  their  fail- 
ore  was  not  due  to  plaintiff's  negligence,  or  how 
many  wagons  remained  unsold,  or  whether  notes 
had  been  sent  to  plaintiff,  as  agreed,  or  whether 
plaintiff  notified  defendant  of  his  election  con- 
cerning the  disposal  of  the  wagons,  since  such 
facts  were  matters  of  defense.  —Hardy  v.  Kansas 
Manufg  Co.,  (Tex.  8up.)  18  8.  W.  157. 

11.  Failure  to  allege  that  plaintiff  elected  to 
sell  the  wagons  to  defendants  was  Immaterial 
where  the  complaint  alleged  a  demand  at  the  end 
of  the  year  for  a  sum  due.— Hardy  v.  Kansas 
Manufg  Co.,  (Tex.  8up.)  18  a  W.  167. 

12.  Though  defendanta  agreed  to  sell  only  the 
wagons  "ordered"  under  tbe  contract  yet  failure 
to  aver  that  any  were  "ordered"  was  immaterial 
where  the  contract  stated  that  it  was  understood 
"tbat  the  wagons  are  the  wagons  now  in  8^  once 
shipped  to"  another  person.— Hardy  v.  Kansas 
Uanuf'g  Co.,  (Tex.  Sup.)  18  8.  W.  167. 

COXTRIBUTION. 

To  maintain  sait,  see  Champerty  and  Mainte- 
nance, 4. 

When  allowed. 

1.  Three  railroad  companies  entered  into  an 
agreement,  by  the  terms  of  which  each  company 
was  bound  to  pay  one-third  of  the  wages  of^  the 
employes  in  their  union  yards,  and  "one-third  of 
the  necessary  expenses  Incident  to  their  work. " 
Held,  that  a  Judgment  recovered  against  two  of 
the  companies  by  an  employe  for  injuries  cannot 
be  invoked  in  an  action  by  one  of  them  against 
the  third  company  In  support  of  a  claim  for  con- 
tribution, where  the  third  company  was  not  a 
party  to  the  action  for  damages,  and  the  opinion 
of  the  court,  given  when  the  Judgment  was  ren- 
dered, shows  that  plaintiff  was  concerned  in  the 
commission  of  the  wrong,  and  is  at  variance  with 
the  Idea  that  a  right  tu  contribution  from  the 
third  company  exists.— Oulf,  C.  &  8.  F.  Ry.  Co. 
V.  Oalveston,  H.  Sc  8.  A.  Ry.  Co.,  (Tex.  Sup.)  18 
8.  W.  956. 

2.  The  third  company  Is  not  liable  to  con- 
tribution in  an  action  by  one  of  the  two  companies 
against  which  the  Judgment  for  damages  was  re- 
covered, where  the  complaint  alleges  such  facts 
of  negligence  on  tbe  part  of  the  other  of  the  two 
companies  as  necessarily  excludes  any  supposition 
of  fault  on  the  part  of  the  third  company . —Qulf, 
C.  &  8.  F.  Ry.  Co.  v.  Galveston,  H.  dC  8.  A.  Ry. 
Co.,  (Tex.  Bup.)  18  8.  W.  956. 

8.  Three  railroad  companies  entered  into  an 
agreement,  by  the  terms  of  which  each  company 
was  bound  to  pay  one-third  of  the  wages  of  the 
employes  in  their  union  yards,  and  "one-third  of 
the  necessary  expenses  incident  to  their  work. " 
Hetd,  that  a  judgment  recovered  against  two  of 
the  companies  by  an  employe  for  injuries  result- 
ing from  negligence  could  not  be  said  to  be  an 
expense  "necussary"  or  "incident"  to  the  work, 
and  one  to  which  the  third  company  should  con- 
tribute.-Gulf,  C.  as  8.  F.  Ry.  Co.  v.  Galveston, 
H.  d:  8.  A.  Ry.  Co.,  (Tex.  Sup.)  18  a  W.  966. 


Contributory  Neglig^ence. 

69-64;  A'tiA/cnce 
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CONVEBSIOir. 

See,  alao,  Trover  and  ConverHon. 

Realty  into  personalty — By  Judgment. 

Hansf.  Di^.  jt{  4802,  4811,  provide  that  a 
Indgment  in  partitiun  for  tbe  sale  of  laiid  shall 
be  conclusive  on  all  parties  to  the  suit,  and  that 
a  conveyance  made  In  pursuance  of  the  said 
judgment  shall  be  a  bar  against  all  parties.  Sec- 
tions 4808,  4812,  provide  that  no  guardian  of  any 
infant  who  is  a  party  shall  be  interested  In  tbe 
purchase  of  the  said  land,  and  that  the  distribn- 
tive  shares  of  the  parties  in  the  proceeds  of  sale 
shall  be  paid  to  them,  their  guardians,  or  legal 
representatives.  Held,  that  a  judgment  author- 
izing the  sale  of  land  Is  as  effectual  to  convert 
the  land  of  an  infant  into  personalty  ••  a  Judg- 
ment against  an  adult,  and  the  proceeds  arising 
from  such  a  sale  are  to  be  regarded,  therefore, 
npon  the  death  of  the  infant,  not  as  real  estate, 
but  as  personal  property,  and  distributed  aa  such. 
—Beach  t.  Binimons,  (Ark.)  18  S.  W.  933. 

Oonveyanoes. 

See  Chattel  3f  orttfoges,-  Covenants;  Deed;  Fraud- 
ulent Conveyances;  Mortgages;  Sale;  Vendor 
and  Vendee. 

CONVICTS. 

Convict  labor. 

1.  Hanaf.  Dig.  |  1996,  authorizes  the  oonnty 
oourt  to  make  a  contract  with  some  responsible 
person  for  the  maintenance,  safe-keeping,  and 
working  of  persons  committed  to  the  county  jail. 
Section  1346  provides  that  "in  case  the  oonnty 
court  is  nnable  to  make  a  contract  with  any  per- 
son In  the  county,  as  provided  In  section  1296,  the 
oourt  may  contract  for  the  work  of  its  prisoners 
with  the  contractor  of  any  other  oonnty. "  Seld, 
that  where  a  county  court  makes  a  contract  vrith 
a  person  who  in  the  order  is  recited  to  be  the  con- 
tractor of  another  connty,  and  the  prisoners  are 
tamed  over  to  him.  and  taken  into  another  coun- 
ty, they  cannot.  In  habeas  corpus  proceedings, 
collaterally  attack  tbe  order,  on  the  ground  that 
such  person  was  not  the  legal  contractor  of  such 
other  county,  though  the  record  may  show  that 
the  court  erred  In  determining  that  be  was  such 
contractor;  and  the  fact  that  the  prisoners  wera 
not  parties  to  the  proceedings  resulting  in  tbe 
contract,  and  could  not  have  become  parties.  Is 
lmm«terlaL— State  t.  Cross,  (Ark.)  18  8.  W.  im 

2.  Under  Aot  1889,  o.  204,  which  authorizes 
branch  prisons,  and  permits  the  lessees  of  the 
penitentiary,  with  certain  exceptions,  to  work 
tbe  convicts  at  any  place  In  Tennessee,  subject 
to  the  roles  prescribed  by  the  act,  a  convict  who 
Is  regularly  sentenced  to  Imprisonment  and  labor 
in  the  penitentiary,  and  who  Is  worked  In  a  coal 
mine  by  a  lessee,  and  oooflned  in  a  branch  pris- 
on, under  the  control  of  an  assistant  or  deputy 
warden,  as  provided  by  the  act,  is  not  illegally 
confined,  and  cannot  be  discharged  on  Mbeo* 
oorpu*.— State  T.  Jaok,  (Tenn.)  18  a  W.  957. 

COBONEB. 

Expense  of  autopsy — Ijiability  of  connty. 

Where  an  inquest  is  necessary  to  ascertain 
tbe  cause  of  a  death,  tbe  coroner  has  antbority 
to  call  In  s  physician  to  make  an  autopsy,  and 
the  county  Is  liable  for  reasonable  compensation 
therefor,  under  Mansf.  Dig.  $§  695,  696,  provid- 
ing that  acoroner  shall,  when  holding  an  inquest, 
inquire  into  the  cause  of  death,  and  shall  use''all 
proper  means"  and  "all  proper  witnesses"  to  as- 
certain the  truth.— St.  Francis  County  y.  Cum- 
mings,  (Ark.)  18  S.  W.  461. 

COHPORATIONS. 

Bee,  also.  Banks  and  Banking:  Carriers;  Ferry; 
Horse  and  Street  Railroads:  Insurance;  Mu- 
nicipal Corporations;  Railroad  Companies; 
Telegraph  Companies. 


Agents,  evidence,  see  Prtnelpal  and  Anient,  1,  SL 
Officers,  furnishing  seU-inorlmlnating  evidence^ 

see  WltnegK,  18. 
Powers,  estoppel  to  question,  see  Estoppel,  9. 
Stock,  levy  of  execution  on,  see  Execution,  S. 

Officers — Directors'  meeting. 

1.  There  being  no  provision  In  the  statntes 
or  in  the  by-laws  and  articles  of  a  business  ocb>. 
poration  for  other  than  personal  notice  to  the 
members  of  its  board  of  direotots  of  any  meetiog 
of  such  board,  none  other  would  constitate«l«gaI 
notice;  Ilansi.  Dig.  |  6906,  providing  for  noUoe 
bv  leaving  a  copy  thereof  at  the  nsnal  place  of 
abode  of  the  person  to  be  served,  not  applying  to 
notices  to  directors  of  business  corporations.— 
Bank  of  LitUe  Bock  t.  McCarthy,  (Ark.)  18  & 
W.  759. 

9.  A  mortgage  for  an  existing  debt  and  for 
future  advances  was  executed  on  the  property  of 
a  corporation  by  authority  of  three  of  a  board 
of  five  directors,  at  a  special  meeting  at  which 
fonr  were  present  and  partiuipated,  and  of  which 
the  fifth  had  no  notice.  It  did  not  appear  that 
notice  to  snoh  absent  director  was  impracticable, 
or  that  there  existed  any  emergency  or  reaaon- 
able  necessity  for  the  exeoation  of  the  mortgage. 
Held,  that  the  mortgage  was  void,  having  been 
executed  at  a  meeting  of  the  board  iriiich  was 
held  without  due  notice  to  all  the  directors,  as 
required  under  Hansf.  Dig.  S|  964,  968,  provid- 
ing that  the  business  of  a  oorporation  most  be 
transacted  by  a  quorum  of  its  directors  "con- 
vened aocording  to  the  by-laws.  "—Bank  of  Uttls 
Rock  V.  McCarthy,  (Ark.)  18  8.  W.  TEA. 

Contracts. 

8.  A  person  elected  and  acting  aa  gmnrat 
manager  of  a  corporation  formed  for  carrring  on 
business  "in  the  purchase,  raising,  and  selling  of 
live  stock"  has  power  to  sell,  aa  an  incident  to 
the  business  stallions  kept  for  the  special  pnr- 
Dose  of  service  to  mares,  although  the  office  of 
general  manager  is  not  provided  tor  by  the  char- 
ter or  by-laws.- Hanun  v.  Drew,  (Xez.  Sup.)  li 
a  W.  484. 

Deeds. 

4.  Under  Rev.  St.  art.  600,  providing  that  a 
corporatlOTi  may  convey  its  lands  by  a  deed  un- 
der its  common  seal,  signed  by  its  presiaent, 
presiding  member,  or  tmstee,  a  deed  tmder  the 
common  seal  of  a  oorporation,  and  signed  by  its 
vice-president.  Is  valid;  It  being  presnmed  tliat 
a  oontlnaenQy  arose  which  required  that  officer  to 
act.— Bulard  v.  Camichael,  (Tex.  Sap.)  U  a 
W.784. 

6.  An  acknowledgment  to  a  deed  by  an  offlov 
of  a  corporation,  which  states  that  be  ezecntel  it 
for  the  pmrpose  therein  expressed,  is  a  compli- 
ance with  Rev.  St.  art.  600,  requiring  that  the 
officer  shall  acknowledge  such  an  instrument  to 
be  the  aot  of  the  corporation. — Ballard  r.  Car- 
michael,  (Tex.  Sup.)  18  a  W.  784. 

Stock. 

6.  A  railway  company  Issned  conditional  oer- 
tlflcates  of  stock  to  subscribers,  who  gave  their 
notes  in  payment.  These  conditional  oertificates 
recited  that  unconditional  shares  of  stock  would 
be  issued  when  the  notes  were  paid.  The  notes 
were  transferred  by  the  company  to  oontractors 
in  payment  for  eonstmotion  work.  When  the 
notes  became  dne,  they  were  put  In  jadgments, 
but  the  makers  were  insolvent.  The  owner  of 
the  judgments  then  demanded  that  the  stock  for 
which  the  notes  were  given  be  sold,  and  the  pro- 
ceeds applied  to  the  satisfaction  of  tne  judgments. 
This  the  company  refused  to  do,  on  the  ground 
that  the  conditional  certificates  had  been  takes 
up,  and  unconditional  shares  issued  in  their 
stead  to  the  holders,  fleld,  that  the  company  and 
the  holders  of  the  stock  were  liable  to  plaintiS 
for  its  value,  as  the  debt  created  by  the  notes 
was  a  lien  on  the  stock  till  the  notes  were  jmid. 
—Houston  &  T.  C.  Ry.  Ca  v.  Bremond,  18  8.  W. 
448,  66  Tex.  159,  ,^  . 
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Stook — Traaafer. 

7.  An  administrator  with  the  will  annexed 
■BSl^ed  a  certilicata  of  stock  in  a  railroad  com- 
pany standing  in  the  name  of  decedent  to  the 
^ heirs  and  distributees,"  signing  simply  as 
administrator.  Decedent  had  by  his  will  given 
his  daughter  one-flfth  in  value  of  his  personal 
property,  providing  that  she  should  have  a  life- 
estate  therein,  with  remainder  to  her  children, 
and  that,  if  necessary  to  give  effect  thereto, 
trusteea  be  appointed.  Held,  that  the  adminis- 
trator having  power  to  make  an  absolute  assign- 
ment of  property  to  the  daughter,  and  the  com- 
pany having  no  knowledge  or  notice  of  the  will, 
it  was  not  in  fault  in  Issuing  to  the  daughter  a 
oertifloate  tor  a  certain  number  of  the  shares, 
without  showing  on  its  face  the  trusts  and  limit- 
ations under  which  she  held  title.— Smith  y. 
NasbTille  ft  D.  B.  Co.,  (Tenn.)  18  B.  W.  616. 

8.  Subsequently  her  husband  was  appointed 
trustee,  and  the  certificate  came  Into  his  hands. 
Thereafter  they  jointly  assigned  the  certificate, 
and  it  came  into  the  hands  of  innocent  pur- 
chasers, snd  the  proceeds  were  misappropriated 
and  squandered  oy  the  trustee.  Held,  that  the 
company's  negligence,  if  any,  in  not  having  the 
certlflcate  show  the  trusts,  was  not  the  proximate 
cause  of  the  loss.— Smith  T.  Nashville  &  D.  R. 
Co.,  (Tenn.)  18  8.  W.  64«. 

0.  A  aaughter,  under  her  father's  will,  was 
to  have  a  life-estate  in  certain  stock  standing  lu 
decedent's  name,  with  remainder  to  her  children, 
and,  if  necessary,  trustees  were  to  be  appointed. 
The  corporation,  without  knowledge  oX  the  trust, 
issued  a  certlflcate  to  the  daughter,  the  adminis- 
trator having  assigned  the  snares  to  the  "heirs 
and  distributees. "  The  daughter  and  her  hus- 
band jointly  assigned  the  certificate  standing  in 
her  name  by  filling  out  a  blank  assignment.  The 
assignee  sold  the  stock  to  one  who  had  no  notice 
of  the  trnst.  Held,  that  he  being  a  bona  fide  pur- 
chaser, and  his  title  being,  therefore,  good  and 
eompleto  without  transfer  on  the  books  of  the 
company,  such  transfer  by  the  company  cannot 
make  it  liable  to  the  cestui  que  trust,  even  if  it 
had  knowledge  of  the  trust  at  the  time  of  mak- 
ing It.— Smith  r.  ITashviUe  &  D.  R.  Co.,  (Tenn.) 
18  8.  W.  646. 

10.  The  fact  that  the  daughter  was  a  minor  at 
the  time  of  the  sale  of  the  stock,  and  the  trans- 
fer thereof  on  the  company's  book,  does  not  afllect 
the  company's  liability,  the  sale  not  having  been 
avoided  by  her  at  the  date  of  transfer. — Smith  v. 
Kaahviile  &  D.  R.  Co.,  (Tenn.)  18  S.  W.  646. 

11.  A  by-law  of  a  corporation  forbidding  a 
transfer  of  stock  by  transfer  of  the  stock  certifi- 
cate only,  in  place  of  transfer  on  the  books  of 
the  company,  cannot,  in  the  absence  of  statutory 
prohibiuon,  render  such  transfer  invalid. — Wil- 
son ▼.  St.  I«uis  &  S.  F.  By.  Co.,  (Mo.  iiup.)  18  S. 
W.  286. 

13.  Atransfer  of  stock  by  transfer  of  the  stock 
certificate  only,  in  place  of  transfer  on  the  books 
of  the  company,  as  required  by  its  by-laws,  is 

Eood  against  an  execution  creditor  of  the  stock- 
older,  who  had  no  notice  of  the  transfer  when 
the  execution  was  levied  on  the  stock,  but  was 
notified  thereof  before  be  purchased  the  stock  at 
a  sale  under  the  execution. — Wilson  v.  SU  IjOuIs 
&  B.  F.  Ry.  Co.,  (Mo.  Sup.)  18  S.  W.  386. 

18.  Certain  stock  belonging  to  non-resident 
stockholders  residing  in  the  oltv  of  New  York 
was  sold  under  execution  issued  In  Missouri  on  a 
judgment  there  obtained  against  the  corporation. 
Held,  in  an  action  by  the  purchaser  to  compel 
the  corporation  to  place  his  name  on  its  transfer 
books,  that  the  failure  of  the  non-resident  stock- 
holders to  appear  and  testify  as  to  a  transfer  of 
the  stock  made  by  them  prior  to  the  levy  of  the 
execution  should  not  operate  to  their  prejudice, 
they  being  unfamiliar  with  the  details  of  such 
transfer,  which  was  made  by  their  subordinates 
In  Missouri.- Wilson  t.  St.  Louts  &  a  F.  Ry. 
Co.,  (Mo.  Sup.)  18  S.  W.  286. 
Execution  against  non-resident  stock- 
bolder. 

14.  A  non-resident  stockholder  is  in  no  sense 
•  party  to  an  action  against  the  corporation  to 


which  he  belongs,  so  as  to  obriato  the  necessity 
of  proceeding  against  him  as  a  non-resident,  on 
an  application  for  execution  against  him  on  a 
judgment  against  the  corporation,  under  Kev.  St. 
1879,  S  780.— Wilson  v.  St.  LouU  &  8.  F.  Ry.  Ca, 
(Mo.  Hup.)  18  S.  W.  286. 

16.  Under  Rev.  St.  1879,  o.  21,  |  738,  authoris- 
ing execution  on  a  jud^ent  against  a  corpora- 
tion to  be  issued  against  a  stockholder,  to  the 
amount  of  the  unpaid  balance  of  his  stock,  upon 
order  of  court,  made  "after  sufficient  notice  in 
writing  to  the  person  sought  to  be  charged, "  but 
not  prescribing  any  method  of  service  of  such 
notice,  the  remedy  of  plaintiff  is  by  motion  in  the 
nature  of  an  action  at  law,  in  which  defendants, 
being  non-residents,  are  to  be  proceeded  against 
in  the  usual  manner.— Wilson  v.  St.  Louis  &  S. 
P.  Ry.  Co.,  (Mo.  Sup.)  18  S.  W.  a!>6. 

Service  of  notice. 

16.  Under  Rev.  8t  1879,  o.  21,  S  786,  authoris- 
ng  exec-ution  on  a  judgment  against  a  corpora- 
don  to  be  issued  against  a  stockholder,  to  the 
imount  of  the  unpaid  balance  of  his  stock.  Upon 
order  of  court,  made  "after  sufBcient  notice  in 
writing  to  the  person  sought  to  bo  charged, "  but 
act  prescribing  any  method  of  service  uf  such  no- 
tice, personal  service  thereof  on  a  stockholder 
without  the  state  is  a  nullity,  and  every  subse- 
quent step  dependent  thereon  is  void.  The  pro- 
vision of  section  761  of  the  same  chapter,  that  all 
aotices,  eto.,  "required  in  the  progress  of  any 
sause,  shall  be  served  in  like  manner  as  in  other 
oivil  causes, "  refers  to  interlocutory  notices,  not 
to  those  by  which  the  action  is  begun ;  and  sec- 
tions 8S05,  8806,  providing  that  notices  may  be 
served  "by  delivering  to  the  party  or  his  attor- 
ney a  copy,"  eta,  and  that,  if  the  "adverse 
party"  does  not  reside  in  the  state,  the  notice 
"may  be  put  up  in  the  office  of  the  clerk  of  the 
court  wherein  the  suit  is  pending  or  the  proceed- 
ings are  intended  to  be  had, "  contemplate  a  suit 
pending  in  a  court  which  has  already  acquired 
jurisdiction  of  the  party  to  be  serveid  with  the 
notice.— Wilson  ▼.  St.  Louis  &  8.  F.  By.  Ca, 
(Mo.  Sun.)  18  8.  W.  286. 

17.  In  a  proceeding  to  enforce  against  a  non- 
resident stockholder  a  judgment  against  the  cor- 
poration, as  permitted  by  Rev.  St.  1879,  c.  31,  I 
736,  the  means  employed  to  obtain  jurisdiction  of 
the  stoclfholder,  whether  writ  or  notice.  Is  prop- 
erly denQmioated  "process, "  snd  must  conform 
to  toe  law  in  respect  to  the  servloe  of  process 
against  non-residents.— Wilson  t.  St.  Louis  &  B. 
F.  Ry.  Co.,  (Mo.  Sup.)  18  8.  W.  286l 

18.  Process  by  notice  against  a  stockholder, 
in  proceedings  to  enforce  against  him  a  judgment 
rendered  against  the  corporation,  is,  in  snb- 
stanoe  and  effect,  a  process  of  garnishment,  and 
therefore  an  original  proceeding.  Independent  of 
the  judgment  against  the  corporation,  so  that 
such  notice  must  be  served  on  a  non-resident  in 
the  same  manner  as  ordinary  process  of  garnish- 
ment—Wilson v.  St.  Louis  &  8.  F.  Ry.  Ca,(Ma^ 
Sup.)  18  S.  W.  286. 

Insolvency  and  receivers. 

19.  Laws  of  Texas,  relating  to  the  appoint- 
ment of  receivers  for  insolvent  corporations,  do 
not  contemplate  the  administration  of  anything 
less  than  the  whole  of  their  property  subject  to 
the  payment  of  their  debts. — Showalterv.  Laredo 
Imp.  Co.,  (Tex.  Sup.)  18  H.  W.  491. 

20.  An  order  of  oourt  appointing  a  receiver  of 
the  property  of  an  insolvent  corporation  Is  not 
necessarily  limited  to  such  property  as  may  be 
mentioned  In  the  application  therefor.  — Bhowalter 
V.  Laredo  Imp.  Co.,  (Tex.  Sup.)  18  S.  W.  491. 

21.  An  order  appointing  a  receiver  to  take 
charge  of  the  "whole  property"  of  an  insolvent 
corporation  will  empower  him  to  sue  for  and  re- 
cover unpaid  subscriptions  to  the  stock  of  the 
corporation.  —  Showalter  v.  Laredo  Imp.  Co., 
(Tex.  Sup.)  18  a  W.  4U1. 

22.  Rev.  St  art  695,  permitting  a  jurlgment 
creditor  of  a  corporation,  whose  execution  has 
been  returned,  "No  effects,"  to  havA-«xecu*ion 
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atsalnst  stockholders,  to  an  extent  equal  to  the 
amount  ot  their  unpaid  stook,  has  no  applioatlon 
where  the  corporation  is  insolvent,  and  has  l>een 
placed  in  the  hands  of  a  receiver. — Bhowaltar  v. 
Laredo  Imp.  Co..  (Tex.  Sup.)  18  S.  W.  481. 
Foreign  corporations. 

33.  in  an  action  bv  a  forel^  corporation, 
where  it  is  not  alleged  in  the  pleadings  or  shown 
that  the  contract  sued  on  was  made  in  ^rliansas, 
or  in  the  course  of  business  done  there,  evidence 
that  plaintiir  has  been  transacting  business  in 
that  state  contrary  to  the  statutes  is  inadmissible. 
—  White  River  Lumber  Co.  ▼.  Southwestern 
Imp.  Ass'n,  (Ark.)  18  S.  W.  1055. 

H.  In  an  action  bv  a  foreifni  corporation, 
where  there  was  no  evidence  that  the  contract  sued 
on  was  made  within  the  state  the  court  prop- 
erly refused  to  charge  that,  if  plaintiff  had  done 
business  there  without  complying  with  the  laws 
regulating  its  right  to  do  so,  it  could  not  re- 
cover. St.  Louis,  A.  Sc  T.  Ry.  O).  v.  Fire  Ass'n 
of  Philadelphia,  (Ark.)  18  8.  W.  43,  followed.— 
White  River  Lumber  Uo.  v.  Southwestern  Imp. 
Ass'n,  (Ark.)  IS  B.  W.  1065. 

Corpus  DelictL 

See  Homidde,  46. 

Corroboration. 

Of  accomplice,  see  Criminal  Law,  43-M, 

COSTS. 

In  condemnation  proceedings,  see  Eminent  Do- 
mnln,  1. 
partition  proceedings,  see  PariUlnn,  10. 
On  amendment  of  pleading,  see  Pleading,  10. 

Bight  to  costs. 

1.  In  trespass  to  try  title,  wher«  defendants 
do  not  disclaim  interest  in  land  to  which  they 
are  not  entitled,  but  defend  as  to  the  whole,  they 
will  not  be  entitled  to  costs,  which  will  be  ad- 
judf^ed  to  the  party  recovering. —Ballard  ▼.  Car- 
michael,  (Tex.  Sup.)  18  S.  W.  784. 

Who  liable. 

2.  Where  an  action  by  devisees  against  ex- 
ecutors for  breach  of  duty  results  in  a  Judgment 
for  the  defendants,  it  is  not  error  to  require  the 
heirs  to  contribute  to  pay  the  expenses  of  the 
suit,  including  attorney's  fees. — Walker's  Ex'rs 
V.  Walker's  Devisees,  (Ky.)  18  8.  W.  948. 

Security  for  costs. 

8.  A  motion  torequire  plaintiff  to  give  secu- 
rity for  costs  was  denied  because  made  after 
plaintiff  had  announced  himself  ready.  Beld, 
judgment  having  been  rendered  against  defend- 
ant, including  costs,  that  the  same  should  not  be 
reversed  because  of  the  denial  of  the  motion. — 
International  &  G.  N.  By.  Co.  T.  Williams,  (Tex. 
Bup.j  18  S.  W.  700. 

4.  Under  Rev.  ist  art  1438,  which  provides 
that  a  party  who  is  required  to  give  security  for 
costs  may  file  with  the  clerk  an  affidavit  of  pov- 
erty, and  the  clerk  shall  issue  process  and  per- 
form all  other  services  as  if  security  had  been 
given,  a  husband  who  joins  in  a  suit  with  his 
wife  for  the  purpose  of  prosecuting  her  rights  is 
the  proper  party  to  execute  the  bond  for  costs, 
and  an  affidavit  in  forma  pauperis,  made  by  the 
wife  alone,  is  insufficient. — (brocket  T.  Maxoy, 
(Tex.  App.)  18  8.  W.  188. 

Taxation — Attorneys'  fees. 

6.  Mansf.  Dig.  H  2469-3471,  authorizes  the 
taxing  of  a  fee  of  ISO  to  be  paid  the  prosecuting 
attorney  on  tho  affirmance  of  a  Judgment  of  con- 
viction for  a  misdemeanor:  and  section  82S7  pro- 
vides that,  where  an  officer  Is  required  to  per- 
form a  auty  for  which  no  fees  are  allowed  by 
law,  he  is  entitled  to  "such  pay  as  would  be  al- 
lowed for  similar  services."  Held,  that  amo- 
tion to  tax  a  fee  of  tUO  for  the  benefit  of  a  prose- 
outing  attorney  wbo  has  successfully  conducted 
proceedings  in  bastardy  in  the  cirvuit  and  su- 


preme courts  would  be  denied;  batHmtij  being 
a  civil  proceeding,  and  there  being  no  aarvioo 
in  the  supreme  court  similar  thereto  whidi  tho 
prosecuting  attorney  is  required  to  perform. — 
Fearoe  v.  State,  (Ark.)  18  S.  W.  88a 

Costs  on  appeaL 

6.  Where,  on  appeal  from  Justice  ooort,  trial 
de  novo  in  the  county  court  reduced  the  jostioo 
court  Judgment,  in  the  absence  of  good  ouiae 
stated  in  the  record  to  the  contrary,  the  appel- 
lant should  recover  costs  of  the  county  court. — 
Golf,  C.  &  8.  F.  Ry.  Ca  v.  Snmrow.CTex.  Appi) 
18  aw.  185. 

Co-Tenancy. 

8ee  Tenancy  in  Ctmimon  and  Joint  Tenancy. 

Oonnter-Clalin. 

Bee  Set-Off  and  CountefCUOm. 

COXTNTLBS. 

See,  also,  Wghuaya;  Municipal  Corporattont. 

Autopsy  at  coroner's  inquest,  llabili^  of  county, 
see  Coroner. 

Bounty  for  planting  trees,  see  ConttUtMontd 

•  Law,  SO. 

Commissioner's  court,  abolition  of  school  superin- 
tendent's office,  see  CnnsHttttionral  Lava,  i. 

appointment  of   school  superintendent,  so* 

Constitutional  Law,  4. 

County  court,  see  CoU7-t«,  5-8. 

power  to  establish  highway,  see  EttahuHrya,  8, 

Detachment  ot  territory,  venue  of  aouon  to  set 
aside,  see  Venue  in  CivU  Caees,  8. 

Liability  for  money  paid  on  redemption  from  exe- 
cution sale,  see  Execution,  18. 

Boundaries  —  Annexation  of  territory 
firom  adjoining  county. 

1.  Ctenst  art.  10,  {  4,  provides  that  the  Una 
of  any  new  county  formed  shall  not  approach  the 
court-bouse  of  an  old  county,  from  which  it  may 
be  taken,  nearer  than  11  miles.  At  the  time  of 
the  passage  of  the  act  approved  April  4,  1889,  which 
uudertook  to  take  certain  territory  from  If.  coun- 
ty and  add  it  to  C  county,  the  line  between  tlie 
two  counties  ran  within  less  than  8  miles  of  tho 
court-house  of  AL  county,  and,  by  the  anoexation 
of  said  territory  to  K,  county,  the  line  was  made 
to  run  within  less  than  6  miles  of  such  court- 
house. Held,  that  the  act  was  void. — Union  Coun- 
ty V.  Knox  County,  (Tenn.)  18  8.  W.  254. 

Division  of  counties — Payment  of  debts. 

2.  Act  March  10,  1869,  created  a  new  county, 
including  therein  a  portion  of  M.  coanty,  and  de- 
clared that  such  portion  so  detached  should  re- 
main liable  for  the  payment  of  certain  old  coun- 
ty bonds.  In  1858  M.  county  had  subscribed  to 
the  capital  stock  of  a  railroad  company,  issoei 
bonds  in  payment  therefor,  and  in  lb8S  refunded 
part  of  the  bonds,  and  issued  new  bonds.  JUetd, 
that  the  new  bonds  were  only  evidence  of  the 
old  debt,  and  the  detached  portion  of  the  county 
still  remained  a  part  of  M.  conn^  for  the  pay- 
ment of  the  bonds.— Montgomery  County  t.  Xca- 
ifee  County  Court,  (Ky.)  18  a  W.  102L 

Power  of  county  boaM  to  employ  at- 
torneys. 
8.  Rev.  St.  1879,  |  6893,  provides  that,  in 
suits  for  the  collection  of  taxes,  county  collectors 
shall  have  power,  with  the  approval  of  the  coan- 
ty court,  to  employ  attorneys  to  aid  the  prosecut- 
ing attorney  in  conducting  such  suits;  and  the 
court  in  which  suit  is  brought  shall,  if  plaintiff 
obtains  Judgment,  allow  such  attorneys  a  reason- 
able fee,  to  be  taxed  against  the  defendant, 
field,  that  a  county  court  has  no  authority  either 
to  employ  an  attorney  to  assist  in  the  prosecu- 
tion of  a  suit  for  taxes  or  to  charge  the  ooonty 
with  liability  for  bis  compensation. — Butler  v. 
Sullivan  County,  (Mo.  Sup.)  18  8.  W.  1148. 
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Officen — Tax  oolleoton. 

i.  The  general  revenue  act  of  1881,  (Acts  1881, 
c  171,)  which  fixes  the  compensation  oi  the  coun- 
ty trustee  fnr  the  collection  of  taxes,  does  not 
repeal  by  implication  Acts  1879,  c  129,  as  amend- 
ed bv  Acts  lb81,  c.  106,  fixing  the  compensation 
of  the  trustee  for  school  money  collected  and 
paid  out  by  him,  since  the  compensation  men- 
tioned in  the  g^eneral  revenue  act  refers  only  to 
state  and  county  taxes.— State  v.  Hudson,  (Tenn.) 
18  8.  W.  406;  Same  T.  Lee,  Id.;  Same  T.  War- 
ren, Id. 
Contracts. 

5.  A  oounty  Judge  has  no  power  to  bind  the 
eonnty  by  an  order  guarantyinx  payment  for  goods 
to  be  sold  a  person  who  has  a  contract  tor  the 
construction  of  a  turnpike.— Diokerson  Hardware 
Co.  V.  Pulaski  County,  (Ark.)  18  S.  W.  468. 

Liability  for  injuries  reoeived  in  court- 
house. 

6.  A  county  Is  not  liable  for  Injuries  caused 
Dy  Its  neglect  to  provide  a  railing  around  a  ve- 
randa on  the  second  floor  of  the  court-house, 
where  no  liability  is  imposed  by  statute.— Shop- 
ard  T.  Fnlaski  County,  (Ely.)  18  8.  W.  IS. 

Courses  and  Distances. 

See  Boundariet,  2,  8. 

OOUSTS. 

See,  also,  ClerH  of  Court:  Judge:  JxutUxa  of  the 
Peace. 

Discharge  of  reoeiver  by  federal  court,  subse- 
quent action  in  state  court,  see  Rece^ers,  8, 4. 

Employment  of  Btenofcraphers  in  criminal  cases, 
see  Stenographers. 

Judgment  of  federal  court,  lien,  tee  Judgment,  16. 

Jurisdiction,  review  of  excommunicaUon  from 
church,  see  Religioue  SocUtiee,  1-8. 

Trial  by,  see  Trial,  65-68. 

Place  at  holding  court 

1.  By  a  lawful  election,  It  was  decided  to  re- 
move a  county-seat  to  the  town  of  P.,  and  a  deed 
for  certain  land  therein  for  a  court-house  was 
delivered  to  the  county,  and  P.  was  thereupon 
declared  to  be  the  permanent  county-seat  Held, 
tbat  the  county  court  had  jurisdiction  to  order 
court  to  be  held  In  another  place  in  the  town  of 
P.  until  acourtfaouse  should  be  built  on  the  land 
conveyed.— Hudspeth  v.  State,  (Ark.)  18  S.  W. 
ISS. 

Calling  In  judge  to  hold  special  term. 

2.  Sayles'  St.  art.  1128,  i  8,  requires  special 
terms  of  "the  district  court  to  bo  held  at  a  time 
not  less  than  80  days  after  ad]oarnmeut  of  the 
regular  term.  Many  of  the  districts  consist  of 
•  number  of  counties,  with  no  interval  of  time 
between  the  terms  of  the  district  court  in  each, 
so  that  the  holding  of  a  special  term  in  one  of 
such  counties  by  the  judge  of  the  same  district 
after  30  days  from  the  end  of  tbe  regular  term  is 
In  many  instances  impracticable.  Held,  for  that 
reason,  proper  for  the  judge,  while  holding  a 
term  in  one  county,  to  call  in  another  district 
judge  to  hold  a  special  term  for  him  in  another 
of  his  counties.— Mnnzeshelmer  r.  Fairbanks, 
(Tex.  Sup.)  18  8.  W.  897. 

St.  Iionis  court  of  appeals. 

8.  The  Bt  Louis  court  of  appeals  has  no 
jurisdiction  in  an  action  brought  by  a  county. — 
Howell  County  v.  Wheeler,  (Ma  Sup.)  18  S.  W^ 

1080. 

Chancery  court. 

4.  Under  Act  1877,  a  97,  (Code,  Hill,  ft  V.  | 
6048,)  conferring  on  the  chancery  courtionourrent 
jurisdiction  with  the  circuit  court  of  all  actions 
exnept  those  involving  unliquidated  damages  for 
Injury  to  person,  property,  or  character,  the 
chancery  court  has  jurisdiction  of  an  action  by  a 

firincipal  against  bis  agent  to  recover   a  sum  al- 
eged  (o  have  been  lost  to  comolainant  bv  the 


negligent  act  of  the  agent  in  ttJdog  «n  Invalid 
acoeptanoe  of  a  draft  for  that  amount,  after  hav- 
ing been  specially  Intrusted  with  the  duty  of  pro- 
ctmng  the  acceptance.  Qlenn  v.  Moore,  11  Lisa, 
256;  Williams  v.  Burg,  9  Lea,  456;  State  v.  Kel- 
ler, 11  Lea,  401,— followed.— Kirkup  v.  Orandall, 
(Tenn.)  18  S.  W.  246. 

County  courts 

6.  The  county  court  has  no  jurisdiction  to  try 
a  case  brought  in  behalf  of  the  state  to  reooVer  a 
penalty  for  the  breach  of  a  liquor  dealer's  bond, 
since  such  suit  must,  under  the  provisions  of  the 
constitution,  be  brought  in  the  district  court. 
State  V.  Stoutsenberger,  (Tex.  App.)  16  S.  W. 
804,  and  State  v.  £ggerman,  (Tex.  Sup.)  Id. 
1U67,  followed.— Horris  v.  State,  (Tex.  App.)  18 
S.  W.  187. 

6.  In  a  petition  to  enjoin  the  enforcement  of 
a  judgment  foreclosing  a  lien  on  personal  prop- 
erty, on  the  ground  that  the  judgment  creditor 
converted  the  property  to  his  own  use,  and  failed 
to  apply  it  to  the  judgment,  an  allegation  that  the 
property  was  worth  more  than  $500  does  not  de- 
prive the  county  court,  In  which  the  judgment 
was  rendered,  of  jurisdiction,  under  Sayles' 
Civil  Bt.  art  8880,  which  provides  tbat  writs  of 
injunction  granted  to  stay  execution  on  a  judg- 
ment shall  be  tried  in  the  court  where  such  judg- 
ment Is  rendered. — Harrison  Mach.  Works  r. 
Templeton,  (Tez.  Sup.)  18  S.  W.  601. 

7.  Defendant  sold  plaintiff  certain  lots,  and 
at  the  same  time,  as  part  of  the  sale,  entered  in- 
to a  written  contract  with  plaintiff,  agreeing 
within  60  days  to  resell  said  lots  for  plaintiff  so 
as  to  net  him  (400  in  cash,  and,  failing  therein, 
he  would,  upon  reconveyance  to  him  of  the  lots, 
pay  back  to  plaintiff  the  purchase  money  paid 
and  10  per  cent  attorney's  fees  in  case  of  suit 
Defendant  failed  to  make  a  resale,  and  plaintiff 
delivered  to  defendant  a  deed  of  the  lots,  and  de- 
manded the  parobase  money,  which  defendant 
refused,  whereupon  plaintiff  brought  suit  on  the 
contract  for  tbe  purchase  money  and  damages. 
Held,  that  the  suit  did  not  involve  title  to  lands, 
and  was  not  beyond  the  jurisdiction  of  the  county 
court— Meoser  t.  Bassett,  (Tex.  App.)  18  S.  W. 
660. 

Certlfloation    of    case    to    district 

court, 
6.  Where  {he  district  oourt,  on  oertification 
of  the  case  from  the  county  court,  dissolves  a 
temporary  injunction  granted  bv  tbe  latter,  the 
fact  that  the  county  judge  was  originally  disqual- 
ified does  not  oust  the  jurisdiction  of  the  district 
court  —Harrison  Mach.  Works  t.  Templeton, 
(Tex.  Sup.)  18  8.  W.  60L 

Jurisdiction  over  torts  committed  In 
foreign  state. 
9.  An  action  for  negligence  causing  the  death 
of  an  employe  may  be  brought  in  the  county 
in  this  state  in  which  defendant  corporation  has 
an  existence,  although  the  accident  happened  in 
Alabama,  when  it  is  shown  that  there  Is  a  statute 
in  Alabama  similar  to  tbe  Kentucky  statute  giv- 
ing a  right  of  action  where  death  results  from 
the  negligence  of  a  corporation.— Louisville  &  N. 
K.  Co.  V.  Bhivell's  Adm'r,  (Ky.)  18  S.  W.  941. 

Conflicting  state   and  federal  jurisdic- 
tion. 

10.  On  appeal  from  an  order  of  a  state  court 
appointing  a  receiver,  where  it  appears  tbat  the 
federal  court  had  already  appointed  a  receiver, 
but  it  does  not  appear  when  the  suit  in  which 
be  was  appointed  was  instituted,  the  order  of  the 
state  court  will  not  be  disturbed.— Texas  Trunk 
H.  Co.  V.  State,  (Tex.  Sup.)  18  S.  W.  199. 

COVENANTS. 

Warranty — Vouching  in  warrantor. 

A  complaint  in  trespass  to  try  title,  which 
alleges  a  trespass,  and  prays  that,  if  plaintiff  Is 
not  successful  against  the  trespasser,  he  may 
have  judgment  again.st  his  grantor  upon  the  lat- 
ter's  warranty,  and  that  the  warrantor  mav  I 
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oompelled  to  proMoato  or  defend  the  solt  sgainft 
the  trespasser,  cannot  be  sustained  asainst  such 
warrantor  when  it  does  not  appear  that  sach 
trespasser  has  a  superior  title.  —  Norton  T. 
Bohmndter,  (Tex.  Bup.)  18  8.  W.  790. 

CHIMIN  All  liAW. 

Bee,  also.  Arrest:  Bail;  Convlcti;  DUtrtct  and 
ProteeuHna  AUomtyt;  Orand  Jury;  Indtct- 
ment  and  infomuxtton;  JaU  and  Jailer;  WU- 
ne««. 

Insanity  as  a  defense,  see  Inianity,  1,  8. 

Offenses  against  election  law,  see  ElectUma  and 
Votert,  4-7. 

Particular  crime*.  Me  Abduction;  Arson;  As- 
sault and  Battery;  Carrying  Weapons;  DU- 
orderlyHouse;  Embezxtement;  Folse Packing; 
FiiUe  Pretenses;  Forgery;  (?<imiit{r,  1,3;  Bom- 
iclde;  Incest;  IntoxleatSng  LUptars;  Larceny; 
MaHcious  Mischief;  Perjury;  Rave;  Beeelv- 
ino  StoI«n  Ooods;  Riot;  Bobbery;  Seduction, 

Proaeoution  for  enticing  awaj  serrant,  see  Master 

and  Servant,  1-8. 
-^  for  forcible  detainer,  aee  Forefble  Entry  and 

Detainer, ». 
——  for  slander,  see  lAbel  and  Slander,  18-16. 

—  of  mine-owner  for  inUmidating  check  welghr 
man,  see  Mines  and  Mining,  6. 

—  of  mining  weighman  for  returning  false 
weights,  see  Mines  and  Mining,  6. 

Public  nuisance,  aee  Nuisance. 

Receipt  of  deposita  by  banlc  after  knowledge  of  in- 

aoivency,  aee  Barilts  and  Banking,  1. 
Violation  of  Sunday  laws,  see  Sunday,  t. 

BflTeot  of  drunkenness. 

1.  If  a  person  oonunits  robbery  while  so  much 
under  the  influence  of  liquor  as  not  to  know 
what  he  is  doing,  he  will  not  be  duemed  to  have 
taken  the  property  with  felonious  intent. — Keeton 
T.  Commonwealth,  (Ky.)  18  B.  W.  858. 

9.  On  the  trial  of  an  indictment  for  robbery, 
the  mental  condition  of  defendant,  from  the  effect 
of  intoxicants,  is  for  Uie  Jnty  apon  the  question 
of  felonioDs  intent— Keeton  t.  Commonwealth, 
(Ky.)  18  a  W.  860. 

Principal  and  accessory. 

8.  Where,  on  prosecution  for  assault  with  a 
pistol,  it  is  shown  that  defendants,  father  and 
son,  ran  a  saloon,  the  son  tending  bar,  and  that 
the  father,  while  outside  the  oar,  getting  Into 
an  altoruation  with  the  person  assaulted,  ordered 
him  to  leave  the  room,  which  he  refused  to  do, 
and  that  then  the  father  called  to  his  son  to  hand 
him  a  pistol  (according  to  hia  own  evidonce)  or 
to  shoot,  (according  to  the  state's.)  and  that  the 
aon  tired  at  the  person  assaulted.  It  Is  proper  to 
refuse  an  instruction  that  the  father  could  not  be 
conrloted  unless  the  jury  found  that  there  was  a 
oommon  purpose  on  the  part  of  himself  and  son 
to  commit  the  crime,  since  the  father  could  prop- 
erly be  convicted  as  a  principal  on  the  theory  that 
he  commanded  and  incited  his  son  to  shoot.— 
Btato  7.  Noeninger,  (Mo.  Sup.)  18  B.  W.  990. 

Complaint. 

4.  Acomplaint  charging  an  unlicensed  sale  of 
liquors,  the  jurat  to  which  is  sworn  to  six  days 
prior  to  the  time  of  the  commission  of  the  offense 
as  alleged  therein,  is  InsutBcient  to  support  an 
Information. — Jennings  ▼.  State,  (Tex.  App.)  18 
8.  W.  90. 

Preliminary  hearing. 

5.  Since,  under  Hansf.  Dig.  $S  TIM,  710,  the 
accusation  returned  by  a  coroner's  Jury  upon  In- 
quisition, and  the  commitment  by  the  coroner  In 
pursuance  thereof,  have  all  the  force  of  an  exam- 
ination and  commitment  by  a  magistrate,  the  ac- 
cused is  not  entitled  to  an  examination  by  a  mag- 
istrate.—Ex  parte  Anderson, (Ark.)  18  S.  W.  856. 

Quashing  information — ^Filing  new  one 
instanter. 

6.  Code  Crim.  Froo.  Tex.  art  644,  provides 
that  when  the  motion  to  set  aside  an  indictment 


or  information  or  anexeeptioD  to  the  same  ia  sus- 
tained, the  defendant,  in  a  case  of  misdemeanor, 
shall  be  discharged,  out  mar  be  again  mroaecnted 
within  the  time  allowed  by  law.  Held,  that 
where,  on  a  trial  for  aggravated  assault,  after 
defendant  announced  himself  ready  for  triaL  the 
information  was  quashed,  at  the  instanoe  of  the 
county  attorney,  for  variance  iratween  it  and  the 
complaint  as  to  the  date  of  the  oflenae,  and  a 
new  information  was  filed  instanter,  defendant 
cannot  be  tried  under  the  new  information,  when 
he  objects,  and  is  not  rearrested. — Turner  v. 
State,  18  S.  W.  i»,  21  Tex.  App.  U8. 

Former  jeopardy. 

7.  Presenting  a  pistol  at  two  peraons  at  th« 
same  time,  coupled  with  a  demand  of  their  prop- 
erty, and  compelling  a  surrender  thereof  by  both 
at  the  same  time,  oonstitutea  distinct  offe 


against  them,— an  assault  on  and  robbeiv  of  each. 
—Keeton  t.  Commonwealth,  (Ky.)  18  B.  W.  856. 

Venue. 

8.  On  a  trial  for  malloiously  ahootlng  a  atew 
in  P.  county,  where  the  evidence  of  the  crime 
and  the  venue  were  wholly  circumRtential  and 
meager,  and  the  court  failed  to  instruct  the  Jury 
to  acquit  unless  they  found  the  crime  was  oom- 
mlttea  in  that  county,  a  judgment  of  oonviction 
will  be  set  aside.— Stete  v.  Igo,  (Uo.  Bap.)  18  8. 
W.  928. 

9.  Where  the  evidence  failed  to  show  that  the 
animal  alleged  to  have  been  stolen  was  taken 
within  the  county  laid  in  the  indictment,  the 
venue  was  not  sufficiently  established.- Whitlow 
V.  Bute,  (Tex.  App.)  18  &  W.  865. 

10.  Where  it  was  not  shown  exactly  where 
the  murder  was  committed,  the  venue  was  prop- 
erly laid  in  6.  county,  wherein  were  the  place 
where  deoeased  was  last  seen  alive,  defendant's 
home,  the  portion  of  the  road  where  defendant 
was  seen  with  the  body  of  deoeased,  and  the  place 
where  the  corpse  was  found.— Laooaster  t.  StatCL 
(Tenn.)  18  a  W.  777. 

Change  of  venue. 

11.  An  order  denying  a  change  of  venue  on  a 
trial  for  larceny  will  be  affirmed  on  appeal,  where, 
after  hearing  evidence,  the  trial  judge  decides 
that  a  change  was  nnneoeasary  to  secure  an  im- 
partial trial,— BtaiTotd  t.  CommonwealUi,  (E^.> 
18  B.  W.  IL    . 

19.  In  the  absence  of  any  law  authorizing  a 


change  of  venue  in  misdemeanor  cases,  an  appli- 
cation therefor  will  be  denied. — Hai»Ali  t.  State, 
18  8.  W.  418,  99  Tex.  App.  99L 


1&  Rev.  8L  1879,  |  I860,  provides  that  an  oi^ 
der  changing  the  venue  in  a  criminal  case  "ahall 
specify  the  cause  of  removal,  and  designate  the 
county  to  which  it  is  removed. "  Section  186S  re- 
quires the  order.  If  made  in  term,  to  be  "entered 
on  the  minutes."  HetA,  where  several  indict- 
mente  were  found  against  defendant,  and  a 
change  of  venue  granted  on  Indictment  "Na  S,* 
the  court  to  which  the  change  was  made  has  n« 
jarisdiction  of  indictment  "No.  9"  without  the 
proper  order  therein  "entered  on  the  minutes"  of 
the  court  where  the  indictment  was  foand, 
though  there  was  an  agreement  by  the  parties 
that  the  "applloation"  for  the  removal  in  "No. 

6"  might  apply  in  the  other  oases State  v.  Buck, 

(Mo.  Sup.)  18  8.  W.  1118. 

14.  Where,  after  a  change  of  venue  has  been 
taken  in  a  criminal  case,  a  new  indictment  is 
found  against  defendant  in  the  court  from  which 
the  case  was  tiUcen,  and  thereupon  the  court  ia 
which  the  case  was  pending  quashes  the  first  In- 
dictment, and  defendant  is  rearrested,  a  writ  of 
mandamus  will  not  be  granted  to  compel  the 
original  court  to  certify  the  second  indictment  to 
the  court  to  which  the  case  was  taken.  Such 
change  of  venue  could  only  be  effected  by  an  ap- 
plication under  the  statute. — Btato  v.  Normilek 
(Mo.  Bup.)  18  8.  W.  975. 

Continuance. 

15.  Defendant  in  an  Indictment  for  killing  his 
father  moved  for  a  continuance  on  an  aflOdavit 
showing  that  he  coold,  if  givep  an  opnprtunity, 
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proTe  his  mother,  grandfather,  and  three  ooaslns 
insane,  and  that  he  was  in  bad  health  at  the 
time  of  the  killing,  and  in  prison  ever  sinoe,  and 
withoat  means  to  procure  evidence  or  counsel. 
On  the  prosecution  agreelns  to  admit  the  facts 
disclosea  in  theal&davlt  subjeut  to  its  beingoom- 
petent,  the  motion  was  overruled.  Un  the  trial 
the  court  ruled  out  the  afBdavit  as  incompetent. 
No  motive  or  incentive  was  shown  for  the  kill- 
ing. Held,  that  the  court  erred  in  refusing  a 
continuance,  and  in  not  allowing  the  affidavit  to 
be  read  as  evidence. — Murphy  v.  Commonwealth, 
(Ky.)  18  8.  W.  188. 

Absence  of  wltneBses. 

10.  Where  defendant  was  indicted  at  the  Av- 
grust  term,  18S6,  and  first  appeared  in  court  at  the 
August  term,  1888,  and  after  several  contlnaances 
and  a  mistrial  and  several  more  continuances  ob- 
tained a  change  of  venue,  and  the  cause  was 
finally  reached  for  trial  at  the  June  term,  1890, 
and,  on  defendant's  motion  for  a  continuance  be- 
cause of  the  absence  of  his  witnesses,  the  court 
continued  the  case  to  a  day  certain,  and  awarded 
him  compulsory  process,  and  on  the  trial  day 
overruled  defendant's  motion,  and  he  proceeded 
to  trial  without  further  objection,  he  cannot  com- 

Slain  of  tiie  refusal  to  grant  a  continuance.— 
tste  T.  Gamble,  (Mo.  Bup.)  18  S.  W.  1111. 

17.  Defendant's  testimony  that  he  delivered 
to  the  proper  officer  the  writ  of  attachment  for 
the  witnesses,  corroborated  by  the  fact  that  other 
witnesses  named  in  the  writ  were  attached  and 
appeared,  was  sufficient  to  prove  due  diligence, 
and  failure  to  mail  the  writ  to  the  absent  wit- 
nesses, who  lived  in  another  county,  was  imma- 
terial.—HcCkmnell  ▼.  State,  (Tex.  App.)  18  B.  W. 
045. 

18.  Where,  on  atrial  for  the  theft  of  a  horse,  the 
evidence  shows  that  defendant,  on  the  day  after 
the  theft,  went  with  a  companion  to  the  house  of 
H.,  and  that  another  person  on  the  same  d^ 
went  to  the  house  with  the  stolen  horse,  and  H. 
testifies  that  all  three  came  together,  a  continu- 
ance should  have  been  granted,  proper  diligence 
having  been  shown,  to  procure  the  testimony  of 
three  witnesses  that  on  the  day  in  question,  or 
tbe  day  after,  they  met  defendant  and  his  com- 
panion, alone,  and  without  the  horse,  on  their 
way  to  said  house,  and  that  they  stated,  as  pre- 
viously testified  by  H.,  that  they  were  on  their 
way  to  the  house  of  H.,  to  secure  work  and  col- 
lect a  debt.— MoConnell  ▼.  State,  (Tex.  App.)  18 
S.  W.  615. 

19.  Defendant,  on  trial  for  murder,  applied 
for  a  oontinuanoe  on  account  of  the  absence  of 
five  witnesses,  of  whom  two  testified  at  the 
trial,  and  a  third  was  tendered  to  and  was  ez- 
cu»ed  by  defendant.  A  fourth,  who  first  met  de- 
fendant in  jail  after  the  killing,  bad  been  dis- 
charged from  custody,  and  could  not  be  found. 
The  facts  expected  to  be  proved  by  these  wit- 
nesses were  that  they  bad  known  defendant  for 
Bome  time;  that  before  and  since  the  killing  they 
had  often  seen  him  get  up,  fight  at,  and  run 
from  some  imaginary  danger,  and  afterwards  be- 
come calm  and  at  times  morose.  The  evidence 
showed  that  defendant  was  a  somnambulist.  It 
waf  established  that  somnambulism  was  not  an 
Indication  of  insanity.  The  fifth  witness  was  ex- 
pected to  testify  on  uis  state  of  facts  that  she 
believed  defendant  to  be  insane.  Meld,  that  the 
•ppUoation  for  a  continuance  was  properly  over- 
ruled.—Fisher  V.  State,  (Tex.  App.)  18  8.  W.  90. 

20.  Defendant,  in  atrial  for  murder,  asked  for 
•  continuance  on  account  of  absent  witnesses,  by 
whom  he  proposed  to  show  threats,  made  by  de- 
ceased the  day  before  the  killing  against  defend- 
ant's life,  and  that  these  threats  were  communi- 
cated to  defendant  before  the  killlDg.  Xo  testi- 
mony was  offered  to  show  that  deceased  mani- 
fested any  intention  to  execute  his  threats  at  the 
time  of  the  homicide.  Held,  under  Fen.  Code, 
art.  608,  providing  that  evidence  of  threats  shall 
not  be  regarded  unless  it  be  shown  that  at  tbe 
time  of  the  homicide  the  person  killea,  by  some 
act  then  done,  manifested  an  intention  to  execute 
tbe  threats,  that  the  court  did  not  err  in  disal- 


lowing a  continuance.— Bills  ▼.  State, ^Ox.  App.) 
18  S.  W.  189. 

81.  Defendant  filed  an  affidavit  for  continuance 
on  account  of  an  absent  witness,  and  the  court 
refused  the  motion,  but  allowed  the  affidavit  to 
be  read.  On  the  trial  a  number  of  witnesnes  tes- 
tified to  tbe  same  facts  defendant  expected  to 
prove  by  the  absent  witness.  Held,  that  it  was 
ncit  error  in  the  court  to  refuse  to  require  the 
state  to  admit  the  truth  of  the  statement  con- 
tained in  the  affidavit— Simmons  v.  Common- 
wealth, (Ey.)  18  S.  W.  681. 

Conduct  of  trial. 

83.  Objections    to   evidence,   which     fail   to 

state  the  reasons  therefor,  will  not  be  sustained, 
if  the  evidence  would  be  competent  as  tending  to 
prove  any  fact  put  in  issue  by  the  pleadings. — 
Sims  T.  State,  (Tex.  App.)  18  8.  W.  410. 

Reception  of  evidence. 

23.  Defendant,  after  introducing  four  wit- 
nesses in  his  behalf,  was  refused  permission  to 
introduce  several  others,  and  thereupon  request- 
ed leave  to  state  what  facts  he  expected  to  prove 
by  them,  so  that  such  statement  might  be  incor- 
porated in  the  bill  of  exceptions,  which  request 
was  refused.  Held,  that  such  refusal  was  error. 
— Browder  v.  State,  (Tex.  App.)  18  8.  W.  197. 

M-  A  bill  of  exceptions  to  a  refusal  of  the 
court  to  permit  the  defense  in  a  criminal  case  to 
ask  a  given  question  of  a  witness  is  too  indefinite 
for  consideration  on  appeal,  where  it  does  not 
show  the  object  for  which  the  testimony  was 
sought,  nor  how  it  was  proposed  to  make  it  per- 
tinent to  any  issue  nor  what  the  witness  would 
have  answered.— SuioeufeldtT.  State,  (Tex.  App.) 
18  S.  W.  610. ' 

85.  At  a  trial  for  murder,  a  witness  for  de- 
fendant, having  been  asked  whether  she  had 
made  certain  statements  in  a  letter  to  defend- 
ant, denied  making  them,  and  defendant  moved 
to  exclude  all  testimony  relating  to  the  letter, 
to  which  the  prosecution  objected.  Defendant 
afterwards  refused  an  offer  by  the  state's  attor- 
ney to  withdraw  tbe  objection  to  the  motion,  and 
the  testimony  was  retained.  Held  that,  as  it 
did  not  appear  that  defendant  was  injured  by  the 
witness'  answer,  and  as,  but  for  his  action,  the 
entire  evidence  might  have  been  excluded,  he 
could  not  complain.— Cook  T,  State,  (Hex.  App.) 
18  S.  W.  112. 

26.  On  trial  for  the  theft  and  ill^ral  branding 
of  an  animal,  the  admission  of  erroneous  evi- 
dence as  to  other  thefts  and  brandings  is  not 
rendered  harmless  by  withdrawing  from  the  jury 
the  consideration  of  such  evidence. — Welhausan 
V.  Btata,  (Tex.  App.)  18  8.  W.  800. 

BeEtdlng  indictment  to  jury. 

27.  Under  Rev.  Bt.  1889,  S  1208,  requiring  the 
prosecuting  attorney  in  criminal  trials  to  "state 
the  case  and  offer  evidence  in  support  of  the 
proseoutlon, "  the  indictment  need  not  be  read  to 
the  jury.— State  v.  Gamble,  (Mo.  Sup.)  18  &  W. 
1111. 

Cautioning  witness. 

28.  A  witness  in  a  criminal  prosecution,  hav- 
ing been  implicated  in  the  crime  by  another 
witness,  was  arrested,  and  placed  in  jail  Af  ter- 
wEurds,  when  called  to  testify,  the  court  cau- 
tioned him  that  he  was  charged  with  the  same 
crime  as  tbe  defendant,  and  that  anything  he 
might  say  could  be  used  against  him.  Held  that, 
as  the  witness  was  not  yet  indicted,  and  was 
therefore  competent,  under  Code  Grim.  Proa.  art. 
781,  it  was  erroneous  to  caution  him  with  a  view 
to  his  trial  under  a  future  Indictment,  and  espe- 
cially so  in  the  presence  of  tbe  jury. — Campbell 
T.  State,  (Tex.  App.)  18  8.  W.  409. 

Exclusion  of  witnesses  tcom  court- 

room. 

29.  At  a  trial  for  murder  defendant  Invoked 
the  rule  excluding  witnesses  from  the  court-room, 
but  one  witness  unintentionally,  and  without 
fault  of  the  stare's  attorney,  remained,  and  tesU 
fled  as  to  matters  not  testified  to  by  any  other 
witness.    Held,  that  this  was  not  eroand  for  i 
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Tenal  of  a  convlctioii|  where  no  almae  of  dlacre- 
tioa  by  the  court  In  allowing  the  testimony  was 
sbown,  and  it  did  not  appear  that  defendant's 
rights  were  in  any  waypreiudiced. — Cook  T. 
Bute,  (Tez.  App.)  18  &  W.  4ii 

80.  In  a  criminal  case,  it  is  within  the  sonnd 
-discretion  of  the  court  to  allow  a  witness  who 
was  present  at  the  trial,  in  violation  of  the  rale 
requiring  witnesses  to  be  separated  and  kept  oat 
of  the  court-room,  to  testify.— Carlton  ▼.  Com- 
monwealth, (Ky.)  18  S.  W.  fiSS. 

81.  To  warrant  a  reversal  in  soch  case,  the 
record  must  contain  something  from  whifih  it  may 
be  inferred  that  the  court  abused  its  discretion 
to  tbe  prejudice  of  the  substantial  rights  of  a 
party.— Carlton  r.  Commonwealth,  QSIj.)  18  B. 
W.  535. 

Conduct  of  trial — Argnments  of  connsel. 

82.  At  a  trial  for  murder  the  state's  attorney 
oommented  on  testimony  introduced  to  impeach 
a  witness  for  defendant,  and  referred  to  it  as 
showing  a  reason  for  defendant's  presence  near 
the  scene  of  the  crime;  but,  upon  defendant  ex- 
cepting to  such  reference,  he  stated  to  the  Jury 
that  he  called  attention  to  it  for  the  sole  purpose 
of  impeaching  the  witness.  Heid,  on  appeal, 
that  such  reference  did  not  seriously  affect  de- 
fendant's rights.— Cook  T.  Btate,  (Tex.  App.)  18 
a  W.  413. 

88.  Improper  argument  of  the  prosecottng 
mttoraev,  not  alluded  to  bj  the  oourt,  nor  men- 
tioned in  the  bill  of  exceptions,  and  only  proved 
by  the  affidavit  of  defendant,  is  not  ground  for 
new  trial.— Hannum  r.  State,  (Tenn.)  18  B.  VT. 
Sti». 

84.  In  a  prosecution  for  seduction,  where  it  is 
shown  that  defendant,  on  being  charged  by  the 
girl's  father  with  defiling  her,  said,  "Drop  it,  and 
don't  say  any  more  about  it, "  it  Is  legitimate  for  the 
prosecuting  attorney  to  criticise  this  language  in 
bis  argument  to  the  jory,  and  to  argue  that  it  was 
an  admissicn  of  the  orime.— State  v.  Rogers,  (Ha 
Bnp.)  18  S.  W.  978. 

85.  Where  exception  is  taken  to  remarks  al- 
leged to  have  beec  made  by  tbe  prosecuting  at- 
torney, most  of  which  are  denied  by  him,  and  the 
court  overrules  tbe  objection  without  giving  any 
reason  therefor,  and  without  certifying  in  the 
record  what  was  said,  the  judgment  will  not  be 
disturbed  on  that  account —State  v.  Thornton, 
(Mo.  Sup.)  18  S.  W.  841. 

86.  It  is  nut  a  ground  for  the  reversal  of  a 
conviction  for  manslaughter  that  the  prosecuting 
attorney,  in  the  closing  argument  to  tbe  jury,  mis- 
recited  the  evidence  of  a  material  witness  for 
the  defense,  and  claimed  that  he  had  sworn 
falsely,  where  the  court  instructs  the  jury  that 
their  reculleotlon  of  tbe  evidence,  and  not  the 
version  of  the  attorney,  should  govern  their 
verdict— Brown  r.  Commonwealth,  (Ky.)  18  S. 
W.  884. 

Svldenoe. 

87.  On  trial  for  the  theft  and  illegal  branding 
of  an  animal  it  Is  error  to  admit  evidence  of 
other  thefts  and  brandings  which  fails  to  show 
that  they  were  done  at  the  same  time  as  the 
offenses  of  which  defendant  is  accused. — Welhau- 
sen  V.  State,  (Tex.  App.)  18  S.  W.  800. 

88.  Where,  on  trial  for  the  theft  and  Illegai 
branding  of  an  animal,  all  the  witnesses  were 
placed  in  custody  of  an  officer,  and  two  of  the 
witnesses  for  the"  state,  whose  testimony  estab- 
lished the  identity  of  the  animal,  on  their  cross- 
examination  disclose  that  they  had  been  talked 
to  about  the  case  by  tbe  chief  deputy-sheriff,  and 
the  animal  pointed  out  to  them,  it  was  error  for 
the  court  not  to  exclude  their  testimony.— Wel- 
bausen  v.  State,  (Tex.  App.)  18  &  W.  800. 

— —  Proof  of  nonage. 

89.  Under  Fen.  Code,  art  61,  providing  that 
after  proof  of  the  facts  constituting  an  offense 
the  burden  Is  on  defendant  to  prove  the  fact  he 
relies  on  for  excuse  or  justillcation,  defendant 
must  prove  nonage  where  ho  relies  on  it  to  ex- 
empt him  from  capital  punishment. —  £llis  v. 
Stale,  (Tex.  App.)  16  B.  W.  liSH, 


Eridenoe — ConfowionB  and  admlwriona. 

40.  Where  three  citizens,  having  s  gun,  rids 
up  to  defendant  on  the  morning  after  a  homicide, 
and  speak  to  him,  but  say  or  do  nothing  to  indi- 
cate tneir  intention  not  to  allow  him  to  escape, 
or  to  make  him  lielieve  he  la  nnder  arrest,  hia 
voluntary  statements  as  to  the  killing  are  admis- 
sible against  him.— Cndg  r.  State,  (Tex.  Aff.) 
18  a  W.  297. 

41.  Confessions  of  on*  accused  of  reorivlng 
stolen  goods,  although  made  when  under  arrest 
without  lieing  cautioned,  if  accompanied  b^  a 
statement  of  facts  and  oircomstanoes  condacing 
to  support  his  guilt,  and  afterwards  foand  to  be 
true,  and  which  led  to  the  finding  of  the  stolen 
property,  are  admissible  in  evidence,  under  Code 
Crim.  Froo.  art  750,  which  expressly  excepts 
confessions  made  under  such  olrcumstances  from 
thegeneral  role.— Sands  t.  State,  (Tez.  App.)  18 
a  W.  86w 

AccompUoea  and  co-defendants. 

43.  Where  the  evidence  showed  that  the  three 
witnesses  on  whose  testimony  defendant'a  con- 
viction mainly  rested  were  accomplices  If  the 
offense  was  committed,  the  court  erred  in  refus- 
ing to  charge  tbe  jury  that,  if  either  or  all  the 
witnesses  were  accomplices,  defendant  could  not 
be  convicted  on  the  testimony  of  the  aooomplice 
unless  It  was  corroborated  by  other  evidence; 
and  that  the  testimony  of  one  accomplice  was  not 
corroborative  of  that  of  another. — Whitlow  v. 
State,  (Tex.  App.)  18  B.  W.  865 

48.  Granting  tliat  the  female  was  an  accom- 
plice in  the  commission  of  the  crime  of  Incest, 
she  is  sufficiently  corroborated  by  the  tact  that, 
as  soon  as  the  child  was  bom,  defendant  S3p« 
rated  from  his  wife  and  family  on  account  ot 
that  fact,  and  that,  when  sought  by  his  wife's 
relatives  for  the  purpose  of  demanding  an  ex- 
planation of  his  conduct,  he  admitted  bis  guilt — 
Schoenfeldt  v.  State,  (Tez.  App.)  18  S.  W.  040. 

44.  On  a  trial  for  the  theft  of  a  horse,  where 
the  main  testimony  against  defendant  was  that  of 
an  acknowledged  accomplice  and  of  H.,  and  there 
was  evidence  that  H.  was  an  accomplice,  and  the 
oourt  charged  that  conviction  uould  not  be  nad 
on  said  accomplice's  testimony  alone,  follnre  to 
charge  that  one  accomplice  could  not  corroborate 
another  was  error.— McConuoU  r.  State,  (Tex. 
App.)  18  a  W.  646. 

Character. 

45.  Defendant,  in  a  criminal  case,  had  a  right 
to  prove  bis  reputation  for  honesty  and  tmth. — 
Browder  v.  State,  (Tex.  App.)  18  B.  W.  197. 

46.  Wheredefendant,ontrlalforembe2zlement, 
had  not  put  his  character  in  issue,  it  was  error 
for  the  trial  court  to  permit  a  jndgment  of  ocnivio- 
tion  against  defendant  for  burglary  to  be  intro- 
duced and  read  in  evidence  in  order  to  overoome 
defendant's  application  for  a  continuance  on  the 
ground  of  the  absence  of  a  witness  by  whom  it 
was  expected  to  prove  the  good  character  of  de- 
fendant—Feiaenthal  V.  State,  (Tex.  App.)  U  a 
W.  644. 

Reasonable  doubt. 

47.  Where  the  evidence  adduced  to  prove  aa 
alibL,  considered  in  connection  with  the  other 
evidence,  raises  a  reasonable  doubt  of  defeud- 
ant's  guilt,  he  should  be  acquitted. — Ulonkenship 
V.  Btate,  (Ark.)  18  a  W.  54. 

Instruotions. 

48.  Though  the  maximum  punishment  wu  five 
years  in  the  penitentiary,  defendant  was  not 
harmed  by  an  instruction  that,  in  case  the  jury 
should  iind  him  guilty,  they  should  tlx  the  term 
of  his  imprisonment  at  not  to  exceed  "seven* 
years,  where  the  Jury,  after  finding  him  guilty, 
left  it  to  the  court  to  fix  tbe  punishment,  and  the 
court  sentenced  him  for  oneyear  only.— State  t. 
Wheeler,  (Mo.  Sup.)  18  S.  w.  ysn. 

49.  Though  an  instruction  that,  if  the  jury  find 
defendant  guilty,  they  should  assess  his  punish- 
ment, was  objectionable  in  that  it  did  not  require 
the  facts  to  be  found  "beyond  a  reasonabl* 
doubt,"  yet  where  another  instructicm 
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MCMODuble  doobt,  and  ettmeMj  gsT«  defendant 
the  lull  benefit  of  the  ptesumptions  of  iDDOcence, 
the  objection  was  oared.— State  t.  Wheeler,  (Ho. 
Sup.)  18  B.  W.  UM. 

(SO.  Refusal  to  give  aa  instruction  reqnested 
la  not  error,  where  the  law  on  the  subject  Is 
fully  stated  Ui  the  charge  given.— If  uelv  t.  Btate, 
(Tex.  App.)l8  8.  W.  «l. 

Bl>  It  is  error  In  the  court  in  a  criminal  esse 
to  instruct  the  jury  that  the  penalty  may  be 
either  fine  or  imprisonment,  where  tne  statute 
provides  that  there  may  be  'both  such  flue  and 
imprisonmenL  "—Moody  t.  State,  (Tex.  App.)  18 
&  W.  »4. 

B3-  A  oharm  of  the  etnrt  telling  the  Jury 
that  they  are  the  Judges  of  the  law  as  well  as  of 
the  evidence,  and  that  they  have  the  legal  right 
to  disregard  the  instructions  of  the  court,  is  er- 
roneous, but  is  in  defendant's  favor,  of  which 
he  cannot  complain.— Hannum  v.  State,  (Tenn.) 

10  &  w.  aaa. 

68.  On  an  information  charging  defendant 
with  carrying  a  pistol,  the  Judge  in  his  charge 
gave  article  818  of  the  Penal  Code,  which  relates 
also  to  carrying  a  dagger,  dirk,  slung-shot,  eta 
Beld,  that  the  charge  should  have  been  oonfliied 
to  the  speciflo  weapon  charged  in  the  informa- 
tion.—MiUer  V.  Btate,  (Tez.  App.)  18  S.  W.  197. 

64.  The  court,  in  a  capital  case,  charged  the 
Jozy  as  follows:  "The  court  charges  you  that 
the  Jury  has  no  right  to  pardon  any  one,  for  any 
ofTense  whatever,  and.  if  tou  are  satlstled,  be- 
yond a  reasonable  doubt,  that  the  defendant  Is 
guilty  in  manner  and  form  as  charged  in  the  in- 
dictment, then  it  would  be  a  gross  violation  of 
your  duty  as  sworn  Jurors  to  acquit  him  through 
sympathy  or  a  spirit  of  condonation  of  his  offense; 
nor  have  yon  any  right  to  disregard  any  testimony 
tending  to  establish  any  fact  in  controversy  in 
this  case,  it  being  your  duty  to  consider  all  the 
evidence,  fairly  and  impartially,  with  the  view 
of  ascertaining  the  real  truth. "  Held,  that  the 
instruction  was  misleading  and  erroneous. — Smith 
V.  Btate,  (Ark.)  18  B.  W.  287. 

Invading  province  of  jury. 

BB.  An  Instruction  In  a  prosecntlon  for  incest, 
that,  if  the  female  voluntarily,  and  with  the 
same  intent  as  defendant,  participated  in  the  al- 
leged commission  of  the  offense,  she  would  be  an 
accomplice,  and  her  testimony  would  not  be  suffl- 
eient  to  warrant  a  conviction  unless  she  be  cor- 
roborated by  other  credible  testimony  tending  to 
connect  defendant  with  the  commission  of  the 
alleged  offense.  Is  not  on  the  weight  of  evidence. 
— ticboenteldt  v.  State,  (Tez.  App.)  18  &  W.  StO. 

fie.  At  the  trial  of  an  indictment  for  murder 
defendant  requested  on  instruction  that  the  Jnry 
were  the  sole  Judges  of  the  credibility  of  his  tes- 
timony, and  that  they  should  Judge  and  weigh 
It  as  uiey  would  that  of  other  witnesses;  which 
the  court  gave,  adding  that  the  Jury  should  also 
consider  defendant's  interest.  Held,  that  the 
addition  was  not  erroneous,  as  singling  out  and 
instructing  upon  the  evidence  of  a  particular 
witness.— Muely  v.  State,  (Tex.  App.)  18  &  W. 

67.  On  a  trial  for  grand  larceny  and  reoelv* 
log  stolen  goods.  It  appeared  that  Immediately 
after  defendant  had  aenied  having  any  of  toe 
stolen  goods  part  of  them  were  found  in  bis  pos- 
session, soon  after  the  larceny.  Defendant  in- 
troduced evidence  to  show  that  a  part  of  such 
goods  bad  been  purchased  by  him,  and  that  the 
others  had  been  given  him,  and  that  he  was  not 
at  thd  place  where  the  goods  were  stolen  at  the 
time  thereof.  Heidi  that  an  Instruction  that  the 
Jury  would  be  warranted  in  flnaing  defendant 

Siltyif  they  believed  beyond  a  reasonable  doubt 
St  the  goods  had  been  stolen  as  charged,  and 
that  soon  theresfter  the  defendant  denied  to  the 
OlDcers  who  were  making  search  therefor  hav- 
ing any  of  them  in  his  possession,  and  that  a 
part  thereof  was  found  In  his  possession  under 
such  circumstances  as  showed  claim  thereto  on 
bis  part,  and  he  failed  to  explain  bis  possession, 
was  erroneous  as  npon  the  weight  of  evidence, 
nnder  Const,  art.  7,  |  28,  declaring  that  Judges 


shall  not  charge  Juries  wtfli  regard  to  mattera 

of  fact.— Blankenship  v.  State,  (Ark.)  18  S.  W.  84. 

68.  It  is  not  necessary  to  Instmct  a  Jury  that 

they  may  credit  or  discredit  the  testimony  of 

witnesses Franklin  v.  Oonunonwealth,  (Ey.)  10 

S.  W.  688. 

Seasonable  doubt. 

68.  The  Jury  were  properlj  Instmctod  that  to 
warrant  a  conviction  "the  ciroumstanoes  proven 
must  not  only  be  consistent  with  his  guilt,  bat 
they  must  be  inconsistent  with  his  innocence, 
and  such  as  to  exclude  every  reasonable  hypothe- 
sis but  that  of  his  guilt.  '^Lancaster  v.  Btata, 
(Tenn.)  18  B.  W.  777. 

Custody  of  Jury— Oath  of  bckiUfT. 

60.  A  recital  in  the  record  that  the  officers  at- 
tending the  Ju^  were  "sworn  as  required  by  law 
In  snoh  oases ''^  sufficiently  made  It  appear  that 
they  were  properly  sworn.  Another  recital,  that 
the  Jury  returned  Into  court  In  charge  of  the  offi- 
cers "heretofore  sworn  to  keep  them, "  did  not 
show  the  character  of  the  oath,  but  merely  desig- 
nated the  ofDcars.— Lancaster  v.  State,  (Tenn.)  U 
S.  W.  777. 

Verdict. 

61.  Where  the  first  of  five  connta  in  an  Indict- 
ment charged  thef^  and  the  other  four  receiving 
stolen  cattle,  and  tne  trial  court  refused  to  make 
the  prosecution  elect  on  which  count  aconvirtion 
would  be  claimed,  and  in  the  charge  defined 
theft,  but  did  not  apply  the  law  thereof  to  the 
facts  of  the  case,  and  applied  the  law  only  to  r»- 
oelving  stolen  goods,  averdiotof  guilty  as  charged 
was  properly  returned,  since,  under  the  court's 
instruction,  the  Jury  oonld  not  have  found  de- 
fendant guilty  of  theft.— Morgan  V.  State,  (Tex. 
App.)  18  S.  W^.  847. 

60.  Since,  under  Code,  MUL  &  V.  |  6098. 
where  the  Jury  return  averdiotof  guilty  of  murder 
in  the  first  deipive  and  find  "miugating  circum- 
stances, "  the  court  may  "adjudge  a  punishment 
short  of  death, "  It  was  not  a  ground  for  setting 
aside  such  a  verdict  that  it  would  not  have  been 
rendered  hut  that  the  Jury  belioved  that  the 
court  had  such  power:  and,  where  the  Jarors  re- 
fused to  make  affldavite  as  to  the  circamstancea 
and  inducements  attending  the  finding  of  their 
verdict,  the  court  properly  refused  to  examine 
them  upon  the  unsupported  afSduvitof  defendant 
that  It  was  rendered  with  a  finding  of  "mitigat- 
ing cimumstunces"  because  of  a  doubt  as  to  his 
guilt,  and  not  because  of  the  existence  of  such 
circumstances.  Nelson  v.  Btate,  10  Humph.  533, 
distlnguisbed.— Lancaster  v.  State,  (Tenn.)  18  S. 
W.  777. 

es.  In  a  verdict  of  guilty  on  an  Indictment  for 
larceny,  containing  several  counts,  the  jury  must 
specify  the  count  under  which  they  find  defend- 
ant fuilty.— State  V.  Harmon,  (Mo.  Bup.)  18  S. 
W.  128. 

64.  Under  Code  Civil  Proc.  art.  70K,  requiring 
a  verdict  to  be  In  writing,  a  verdict  written  with 
a  lead-pencil  is  suffloient.— Kills  v.  State.  (Tex. 
App.)  18  S.  W.  189. 

Variance  between  Indictment  and 

verdict. 

66.  Rev.  St.  18S9,  {  8947,  which  provides  that, 
on  trial  of  a  person  indicted  for  embezzlement, 
if  the  proof  Is  of  larceny,  the  Juiy  may  find  him 
guilty  of  larceny,  and  thereupon  he  ahall  be  lia- 
ble to  be  punished  as  if  convicted  on  an  indict- 
ment for  larceny;  and  also  provides  in  like  man- 
ner for  conviction  and  punishment  for  embezzle- 
ment under  an  Indictment  for  larceny, — does  not 
authorize  a  conviction  of  larceny  under  an  Indict- 
ment charging  only  larceny,  upon  evidence  of 
embezzlement  merely.  -State  v.  Harmon.  (Mo. 
Sup.)  18  8.  W.  128. 

Judgment  and  sentence. 

06.  Where,  on  a  trial  for  felonious  sssault, 
under  Rev.  St.  1889,  ^  S4ti9,  the  Jury  find  defend- 
ant guilty,  "as  charged  in  the  indictment, "  and 
announce  that  10  are  In  favor  of  3  years'  impris- 
onment, and  2  In  favor  of  a  fine  of  tlOO,  the  court 
may  fix  the  punishment  at  2  yew^'  imprison- 
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Bent,  under  Rer.  Bt  188B,  |  4S80,  which  pro- 
vides tbttt  where  the  ^nry  find  a  verdict  of 
guilty,  but  fail  to  agree  on  the  pnnishment.  the 
court  shall  assess  and  declare  the  punishment.— 
State  T.  Dennlson,  (Mo.  Snp.)  18  IS.  W.  ga& 

67.  Code,  (HiU.  ft  V.)  |  6250,  which  aUows  a 
court  to  confine  a  person  in  the  workbouse  as 
punishment  for  a  misdemeanor,  instead  of  in  the 
county  jail,  allows  him  also  to  include  hard  labor 
as  part  of  the  sentence. — Durham  ▼.  State,  18  8. 
W.  74,  89  Tenn.  723. 

68.  The  fact  that  said  section  6259  allows  the 
Imprisonment  of  a  misdemeanant  at  hard  labor 
in  the  work-house  does  not  render  It  inconsist- 
ent with  the  act  of  1875,  declaring  that  such  a 
person,  after  the  expiration  of  his  imprisonment, 
shall  be  confined  in  the  work-house  until  he 
work  out  his  fine  and  costs,  since  the  purpose  of 
the  later  act  is  not  to  prevent  bis  imprisonment 
for  punishment,  but  only  to  prevent  his  release 
until  after  the  payment  of  his  fine  and  costs.— 
Durham  v.  Bute,  18  &  W.  74,  89  Tenn.  728. 

ITew  trlaL 

69.  Id  a  criminal  action  the  trial  court  did 
not  err  in  disregarding  defendant's  objection, 
first  made  after  verdict,  that  he  was  surprised 
by  the  testimony  offered  by  the  state.— Nickens 
V.  State,  (Ark.)  IS  8.  W.  1015. 

70.  On  motion  for  a  new  trial  on  the  ground 
that  the  Jurors  had  doubts  about  defendant's 
guilt  because  they  recommended  him  to  the  mercy 
of  the  court,  the  court  allowed  all  the  jurors  to 
be  examined  as  to  whether  or  not  they  followed 
the  charge  of  the  court,  and  if  they  had  a  reason- 
able doubt  of  defendant's  guilt,  and  on  what  they 
based  their  verdict  finding  mitigating  circum- 
stances and  recommending  defendant  to  mercy. 
Held,  that  allowing  such  examination  was  error, 
but  not  one  of  which  defendant  could  complain. 
— Hannum  V.  State,  (Tenn.)  18  S.  W.  269. 

71.  It  ia  not  error  to  refuse  a  new  trial  be- 
oause  the  Jurors  recommended  defendant  to  the 
mercy  of  the  court,  thus  showing  that  they  had 
doutits  as  todefendant'sguUt. — Hannum  v.  State, 
(Tenn.)  18  S.  W.  269. 

72.  The  afBdavits  of  defendant  and  the  officer 
in  charge  of  him  stated  that,  a*  the  Jurors  were 
entering  the  court-room,  one  of  them,  whom 
affianlB  could  not  identify,  was  seen  talking  with 
a  by-stonder.  The  officer  in  charge  of  the  Jury 
swore  that  no  one  approached  them,  and  each  of 
the  Jurors  swore  that  no  one  spoke  to  them. 
field,  that  it  was  not  error  to  refuse  a  new  trial 
for  misconduct  of  the  Jury.— Hannum  v.  State, 
(Tenn.)  18  8.  W.  269. 

78.  When  two  persons  are  Jointly  tried  for 
murder,  and  one  is  acquitted,  while  the  other  ia 
convicted,  a  new  trial  must  be  granted  to  the  lat- 
ter in  order  to  obtain  the  testimony  of  the  former, 
when  the  former  makes  aflidavit  showing  in  full 
what  his  testimony  will  be,  and  that  it  is  mate- 
rial. Rucker  v.  State,  7  Tex.  App.  549,  followed. 
— Oibbs  V.  State,  (Tez.  App.)  18  8.  W.  88. 

— —  Newly-dlsoorered  eTidence. 

74.  Un  a  motion  for  a  new  trial,  after  a  con- 
viction of  manslauj^hter,  on  the  ground  of  newly- 
discovered  evidence,  the  evidence  In  question 
proving  to  be  merely  cumulative,  the  motion 
was  properly  denied.  —  Williams  v.  Common- 
wealth, (Ky.)  18  8.  W.  864. 

75.  Where,  on  a  trial  for  the  theft  of  a  roan 
steer,  which  is  shown  to  have  been  in  a  drove 
belonging  to  defendant,  there  ts  evidence  that 
defendant  agreed  to  take  and  sell  a  roan  steer  for 
a  third  person,  a  new  trial  should  be  granted  on 
newly-discovered  testimony  that  a  witness  saw 
such  third  person  put  with  such  drove  a  red 
roanish  steer,  branded  like  the  stolen  steer.— 
Barbee  v.  State,  (Tex.  App.)  18  8.  W.  68a 

76.  On  a  trial  for  the  theft  of  a  horse,  where 
defendant  claimed  thathe  had  purchased  the  horse 
and  delivered  it  In  part  payment  of  a  note  due 
from  him,  and  the  person  to  whom  defendant  de- 
livered the  horse  testified  that  he  did  not  know 
Um  tiorae,  and  that  defendant  at  the  time  of  the 
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delivery  of  it  stated  that 
other  person,  and  testimony  was  olseovered  after 
the  trial  which  tended  to  impeach  the  witness 
and  also  to  show  that  he  kuew  when  he  receivea 
the  horse  that  It  was  an  estray,  and  that  defend- 
ant had  not  gotten  it  from  suoh  other  person,  a 
motion  for  a  new  trial,  based  on  such  evidence, 
should  have  been  granted.— Chalk  t.  State,  (Tez. 
App.)  18  8.  W.  86L 

77.  Defendant  moved  for  a  new  trial  om  the 
ground  of  newly-discovered  evidence  of  Dr.  H., 
by  whom  it  was  expected  to  prove  tliat  in  his 
opinion  defendant  waa  insane.  H.  bad  been 
present  during  a  large  part  of  the  trial,  to  the 
knowledge  of  defendant  and  his  counsel,  but  was 
not  examined.  Neither  defendant  nor  his  coun- 
sel made  affidavit  that  the  evidence  was  newly 
discovered.  Held,  that  the  motion  was  properly 
overruled.— Fisher  t.  State,  (Tex.  App.)  U  S. 
W.  90. 

78.  The  discovery  of  new  evidence  impeach- 
ing the  prosecuting  witness  constitutes  no  ground 
for  a  new  triaL— Hudspeth  v.  State,  (Ark.)  U  a 
W.  188. 

Appeal  and  error— Bill  of  exoeptions. 

n.  Bills  of  exceptions,  indefinite  for  not  stat- 
ing the  grounds  or  reasons  for  the  ohjections 
urged,  will  not  be  considered. — Sims  t.  State, 
(Tex.  App.)  18  aw.  410. 

80.  Where  defendant  reserves  no  bill  of  ex- 
eepUous  to  the  overruling  of  his  application  for 
oontinuanoe,  the  action  of  the  trial  court  will  not 
be  reviewed.— Sims  v.  State,  (Tbz.  App.)  IB  a 

no-    Ain 

'8L  'a  bill  of  exoeptions,  whlofa  Is  not  present- 
ed for  the  approval  of  the  trial  Judge  within  10 
days  after  the  motion  for  new  trial  is  overruled, 
will  not  be  considered  on  appeaL — ^Massey  v. 
Stata,  (Tex.  App.)  18  &  W.  299. 

82.  tinder  Code  Crlm.  Proc.  art.  S84,  the  fkcts 
on  which  ihe  order  of  the  trial  court  granting  or 
refusing  a  change  of  venue  was  based  most  be 
embodied  In  a  bill  of  exceptiona  iMfore  the  order 
can  be  considered  on  appeal.— Jadcaon  t.  State, 
(Teix.  App.)  18  a  W.  643. 

88.  An  order  overruling  a  motion  for  new 
trial,  applied  for  on  the  ground  of  newly-discov- 
ered evidence,  will  be  affirmed  on  appw  wnere 
the  bill  of  exceptions  fails  to  show  that  the  wit- 
nesses mentioned  in  the  affidavit  did  not  testify 
on  the  trial.— Btafford  v.  Commonwealth,  (Ey.) 
18  8.  W.  11. 
Bevlew. 

84.  Where  a  pertinent  Instmotlon  ts  not  asked, 
nor  is  <to  omiuion  urged  as  a  reason  for  granting 
a  new  trial,  the  objection  that  it  was  not  given 
comes  too  late  when  taken  for  the  first  time  in 
the  supreme  court- State  ▼.  Noeninger,  (Mo. 
Sup.)  18  8.  W.  990. 

85.  On  the  trial  of  an  indictment  charging 
perjury  on  an  examination  relative  to  the  deatruo- 
tion  of  the  ballot-box  used  and  the  ballota  cast 
at  an  election  on  a  certain  day  for  presidential 
electors  and  a  member  of  congress,  it  being  ad- 
mitted that  an  election  was  held  for  represent- 
ative at  the  time  and  place  charged,  and  it  being 
judicially  known  that  the  day  named  waa  the 
one  fixed  by  law  for  choosing  electora,  the  reo- 
ord  will  be  held  to  show  that  the  election  was 
held  for  a  representative  in  congress  and  for 
presidential  electors.— Mason  t.  State,  (Ark.)  18 
H.  W.  827. 

80.  Where,  on  appeal,  neither  the  endenoe 
nor  Instructions  are  shown  in  the  record,  the 
only  question  before  the  court  is  the  snlBciency 
of  the  Indictment.— Gookv.  Commonwealth,  (ECy.) 
18  a  W.  856. 

87.  Though  the  guilt  of  one  charged  with  a 
homicide  must  be  proved  beyond  a  reasonable 
doubt,  yet  if  defendant  be  convicted  the  veraict 
must  Stand,  If  there  l>e  any  testimony  to  support 
it;  and  In  a  case  of  oonfilcUng  evidence  tlie  ver- 
dict Is  conclusive.- Williams  T.  Commonwealth. 
(Ky.)  18  S.  W.  864. 

88.  Under  Mansf.  Dig.  %  2454,  which  provides 
that  a  conviction  of  a  felony  '*shall  be  reversed 
only  for  an  error  to  defendant!^  pielndioeappear- 
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iug  on  the  record, "  it  is  no  ground  for  reversal 
that  the  record  fails  to  sbow  that  a  plea  was  en- 
tered by  defendant,  where  the  trial  was  bad, 
without  objection,  as  under  a  plea  of  not  guilty. 
Moore  T.  State,  10  8.  W.  22,  51  Ark.  180,  fol- 
lowed.—Hayden  T.  State,  (Ark.)  18  8.  W.  2S9. 

If  odlflcatlon  of  judgment. 

89.  Under  Code  Crlm.  Froo.  art  869,  wbioh 
allows  the  court  of  appeals  to  reform  and  correct 
judErmeots  in  criminal  cases,  a  judgment  declar- 
ing the  defendant  guilty  of  both  burglary  and 
theft,  where  the  evidence  sustains  the  charge  of 
burglary  bat  not  that  of  theft,  will  be  reformed 
on  appeal  so  as  to  make  it  a  conviction  for 
burglary  alone.— Swarti  v.  State,  (Tex.  App.)  18 
a  W.  4.15. 

Crops. 

Mortgage  on,  see  Chattel  Uortgaga,  \. 

CroBS-Ezamiuation. 

See  Witness,  16-18. 

Ourators. 

See  Executtm  and  Administrator*;  Quardian 
and  Ward. 

CXTBTESY. 
See,  also,  Dower. 

Land  subject  to. 

A  husband  purchased  land,  and  bad  it  eon- 
yeyed  to  bis  wife  by  the  original  owner.  Tbe 
deed  provided  that  it  was  "for  her  sole  and  sep- 
arate use, "  free  from  all  use,  interest,  or  con- 
trol of  her  said  husband,  or  any  other,  with  the 
habendum  clansa,  "to  the"  wife,  "her  heirs  and 
assigns,  forever,  with  a  covenant  of  general  war- 
ranty, and  with  full  power  in  her  to  sell,  convey, 
follow,  and  reinvest  the  proceeds,  and  to  dispose 
of  the  proper^,  or  its  proceeds,  by  last  will  and 
testament,  and  always  to  the  exclusion  of  any 
use,  interest,  or  control  of  her  said  husband, 
or  any  other. "  HeJd,  that  this  barred  the  curtesy 
of  a  second  husband. — ^Rautenbuschv.  Donaldson, 
(Ky.)  18  8.  W.  638. 

DAMAGES. 

For  conversion,  see  Trover  and  Conversion,  ft-10. 
delay  in  carriage  of  cattle,  see  Carriers,  4,  6. 

transmitting    telegraphic    message,  see 

Telegraith  C«mjjonfe»,  10. 
ejection  of  ptusenger,  see  Carriers,  88-41. 
libel  and  slander,  see  Libel  and  Slander,  6-7. 
vexatious  appeal,  see  Appeal,  79. 
wrongful  attachment,  see  Attachment,  16, 16. 
wrongful  death,  see  Death  bu  Wrongful  Act, 
6-lf. 
Prom  opening  highway,  see  Highways,  8. 

public  improvement,  see  MunUslpal  Corpo- 
nitton)),  24. 
In  condemnation  proceedings,  see  Eminent  Do- 
main, 6-4. 

Exemplary  damages. 

1.  An  instmotlon  that  plaintiff  lo  an  action 
against  a  railroad  comitftny  for  personal  injuries 
was  entitled  to  punitive  damages  if  her  injuries 
were  the  result  of  "gross  negligence, "  and  that 
punitive  damages  are  allowed  only  in  punish- 
ment, and  not  simply  to  make  greater  the  recov- 
ery, is  erroneous,  because  it  fails  to  explain  un- 
der whnt  circumstances  punitive  damages  are  al- 
lowed.—East  Tennessee,  V.  &  G.  Ry.  Co.  ▼.  Lee, 
(Tenn.)  18  &  W.  268. 

2.  Any  instruction  as  to  punitive  damages  is 
erroneous,  where  there  is  no  evidence  of  gross 
negligence.- East  Tennessee,  V.  ft  O.  Ry.  Co.  v. 
Lee,  (Tenn.)  18  H.  W.  268. 

Penalties  and  liquidated  damages. 

8.  A  contract  for  the  purchase  of  timber  pro- 
vided that,  before  the  vendee  saould  remove  the 
timber  from  certain   land   he  should  make  tbe 


vendor  "secure.  In  the  sum  of  tl,00O,  for  tbe 
faithful  counting,  marking,  and  royiog"  for  all 
tbe  timber  still  to  be  taken.  Seld,  that  such 
provision  would  not  affect  the  measnre  of  the 
vendor's  damages  for  failure  to  take  soma  of  the 
timber.— Glasscock  T.  Rosengrant,  (Ark.)  18  H. 
W.  879. 

4.  A  stlpnlatioo  in  a  contract  entered  into  by 
a  cotton-miU  and  one  of  its  operatives,  earning 
between  60  cents  and  tl  per  day,  forfeitiiw  810 
of  her  wages  if  the  should  leave  without  giving 
two  weeks'  notice,  is  a  stipulation  for  liquidated 
damages,  and  not  for  a  penalty,  and  is  neither 
unreasonable  nor  oppressive;  it  being  certain 
that  the  cotton-mill  will  suffer  damages  from  tbe 
unexpected  quitting  of  its  operatives,  and  there 
being  no  certain  standard  by  which  the  actual 
damages  can  be  ascertained. — ^Tennessee  Vanuf'g 
Co.  ▼.  James,  (Tenn.)  18  a  W.  968. 

For  breach  of  contract. 

5.  Land  was  conveyed  to  a  railroad  company, 
In  consideration  of  its  promise  to  build  a  depot 
thereon.  Held,  in  an  action  by  tbe  grantor  for 
breach  of  such  contract,  that  tbe  measure  of 
damages  is  the  actual  value  of  the  land  conveyed, 
and  an  amount  equal  to  the  depreciation  of  his 
adjacent  land,  together  with  the  amount  in  which 
the  adjacent  land  would  have  been  increased  in 
value  by  the  building  of  tbe  depot,  without  set- 
off for  any  enhancement  occasioned  by  the  build- 
ing of  the  road.— Louis viUe,  Bt.  L.  &  T.  By. 
Co.  V.  Neafus,  (Ey.)  18  8.  W.  1030. 

6.  Where  plaintiffs  leased  a  lot  to  defendant, 
who  agreed  to  pay  the  taxes  thereon  for  the  use 
of  Uie  same,  and  neglected  so  to  do,  whereupon 
the  property  was  sold  for  taxes,  and  plaintiffs 
lost  title  thereto,  tbe  proper  measure  of  plain- 
tiff's damage  is  the  amount  of  the  tax  unpaid, 
together  with  interest  thereon.  —  Fountain  v. 
Bchulenberg  &  BoecJder  Lumber  (}a,  (Mo.  Sup.) 
18  B.  "W.  1147. 

7.  The  fact  that  plaintiffs  were  non-residents, 
and  had  no  actual  notice  of  the  tax-sale,  gave 
them  no  right  to  rely  on  defendant's  agreement 
as  one  of  indemnity  in  case  of  tax-sale,  they  be- 
ing chargeable  with  knowledge  of  the  annual 
levy  of  tax3s  against  their  property.— Fountain  v. 
Schuienberg  &  Boeokler  Lumber  Ca,  (Ho.  Sup.) 
18  8.  W.  1147. 

8.  Where  cattle  are  sold  and  delivered  upon 
•  promise  to  execute  a  note  dne  in  nine  months 
for  the  price,  which  he  fails  to  do.  in  the  absence 
of  fraud  or  misrepresentation,  the  measure  of 
damages  is  the  contract  price. — Young  v.  Garrett, 
(Tex.  Bup.)  18  a  W.  819. 

9.  Wbure  a  purchaser  of  land  at  public  ave. 
tlon  repudiates  bis  bid,  and  necessitates  a  resale, 
the  measure  of  damages  in  a  suit  against  him  by 
the  vendor  Is  Uie  excess  of  his  bid  over  the  price 
at  which  the  land  sold,  together  with  the  exnense 
of  the  resale.- MoBrayer  v.  Cohen,  (Ky.)  18  S. 
W.  128. 

For  torts. 

10.  In  an  action  against  a  railroad  company 
tor  damages  to  crops  resulting  from  an  overflow 
of  plaintiff's  land,  caused  by  defendant's  ob- 
struction of  a  creak,  where  the  evidence  shows 
that  the  crops  were  cultivated  and  raised  by 
plaintiff's  tenants,  and  that  plaintiff  was  to  re- 
ceive one -third  of  tbe  com  and  one-fourth  of  the 
cotton,  and  that  the  balance  belonged  to  the  ten- 
ants, plaintiff  is  not  entitled  to  recover  for  any 
damage  to  tbe  crops  beyond  his  interest,  nor  to 
recover  for  the  interest  therein  belonging  to  the 
tenants.— Texas  Pac.  Ry.  Ca  v.  Saunders,  (Tex. 
App.)  18  a  W.  798. 

11.  In  an  action  for  damages  to  land  from  the 
overflow  of  a  river,  caused  by  a  railroad  embank- 
ment, where  it  appears  that  the  embankment  was 
rebuilt,  after  the  flood,  with  additional  openings 
for  the  passage  of  water,  and  that  no  overflow 
has  since  occurred,  it  is  error,  in  the  absence  of 
injury  to  the  surface  of  the  soil,  to  allow  the  jury 
to  give  damages  for  permanent  injury  merely 
upon  the  opinions  of  witnesses  that  the  additional 
opening  would  prove  insufficient  to  carry  off  the 
water.    Possible  future  injuries  should-bave  bees 

digitized  by  VjOOQ  IC 


■"1  r 


1184 


OTDBZ. 


left  to  future  actions. —Oulf,  C.  ft  8.  F.  By.  Ca 
T.  Hepner,  (Tex.  Sup.)  18  8.  W.  441. 

Tor  torts — Personal  Injuries. 

12l  In  an  aotlon  against  a  railroad  company 
for  personal  injuries  to  a  passenKer,  the  evidence 
was  conflicting  as  to  their  oharacter.  In  relation 
thereto  the  court  Instructed  the  Jurr:  "Ton  may 
also  consider  the  probable  effect,  if  any,  of  such 
tnjnrles  on  plaintiff  in  impairing  the  proper  use 
of  his  neck  and  shoulder. "  Defendant  requested 
the  jury  Instructed  that,  "unless  it  is  shown  by 
a  fair  preponderance  of  evidence  that  plaintiff's 
injuries  are  of  a  permanent  character,  you  will 
disallow  his  claim  for  injuries  of  that  charac- 
ter. "  HeldL,  that  the  refusal  to  give  defendant's 
Instruction  was  error. — Texas  Trunk  R.  Co.  t. 
Ayres,  (Tez.  Sup.)  18  &  W.  684. 

18.  In  an  action  by  a  father  for  injuries  to  hi* 
minor  child,  crippling  it  for  life,  the  value  of  th« 
•ervices  of  the  child  daring  its  minority,  less 
the  expense  of  feeding  and  clothing  it,  is  not  the 
true  measure  of  damages,  as  the  expense  of  the 
care  of  the  child  in  such  case  may  be  greatly  in- 
creased.—Texas  &  Pao.  Ry.  Co.  ▼.  Morin,  18  8. 
W.  846,  88  Tex.  188. 

14.  u  an  action  by  a  minor  against  a  railroad 
company  for  i>ersonaI  injuries  no  recovery  can 
be  bad  for  plaintiff'sdiminished  capacity  to  earn 
daring  his  minority,  as  such  earnings  belong  to 
plaintiff's  father,  unless  there  is  proof  of  plain- 
tiff's emancipation  by  bis  father.— Texas  &F.  Ry. 
Co.  r.  Morln.  18  8.  W.  fi08.  66  Tex.  825. 

15.  In  an  action  for  personal  injnries  to  a 
child  four  years  old,  the  fury  may  take  into  con- 
sideration, as  an  element  of  damages,  loss  of 
earnings  after  he  shall  have  obtained  majority, 
though  he  has  never  earned  anything,  and  though 
BO  one  can  tell  with  any  certainty  what  his  earn- 
ing capacity  will  be.— Rosenkrans  r.  Lindell  By. 
Co.,  (Mo.  Sup.)  18  &  vr.  88(X 

Bxcessiye  damages. 

16.  In  an  action  against  a  railway  company 
for  breach  of  a  verbal  contract  to  furnish  cars 
for  the  shipment  of  certain  cattle  within  a  given 
time,  where,  according  to  the  market  price  at 
the  place  of  destination,  the  cattle  would  have 
■old  for  9968  more  than  they  did  If  they  had  been 
•hipped  as  agreed,  and  plaintiffs  incurred  fur- 
ther expense,  amounting  to  (96,  in  oaring  for  the 
cattle  while  waiting  for  shipment,  a  verdict  for 
•700  is  not  excessive.— Onlt,  C.  &  8.  V.  By.  Co. 
▼.  HcCarty,  (Tex.  Sup.)  18  &  W.  716. 

17.  Where  the  Jury  return  a  yerdtct  for  larger 
damages  than  plaintiff  alleged  or  proved,  it 
■honld  be  set  aside.  —Texas  &  Pa&  By.  Co.  v. 
Morin,  18  S.  W.  846,  66  Tex.  188. 

18.  In  an  action  for  injuries  to  land  and  the 
erops  thereon,  the  jury,  from  the  faots  proved, 
could  have  established  nu  particular  sum  as  dam- 
ages for  the  injury  to  the  land.  The  speoial  dam- 
ages to  crops  could  have  been  estimated  at  a  lit- 
tle more  than  dUO.  Held,  that  a  verdict  for  S500 
was  not  sustained  by  the  OTidence,  as  only  nom- 
inal damages  could  be  given  for  the  depreciation 
in  the  value  of  the  land.— St.  Louis,  A.  &  T.  Ry. 
Co.  T.  Graham,  (Ark.)  18  8.  W.  66. 

19.  Where,  in  an  action  for  killing  three  covn 
by  defendant's  trains,  there  is  presumption  of 
negligence  on  defendant's  part,  which  is  rebutted 
as  to  one  cow,  and  the  Jury  might  have  found  as 
the  value  of  the  other  cows  the  amount  returned 
in  their  verdict,  the  verdict  will  not  be  disturbed. 
— 8t.  Louis,  I.  M.  &  8.  By.  Co.  v.  Lindsay, (Ark.) 
18  8.  W.  59.  '^         ' 

Personal  injuries. 

80.  A  boy  received  injuries  from  having  been 
run  over  by  a  street-car,  with  the  ordinary  conso- 

guences  of  pain,  etc.,  and  a  permanent  limp  and  \ 
icapacity  to  straighten  his  leg.    Held,  that  IS.OOO ' 
damages  was  not  excessive. — Buck  v.  People's 
Btreet-Railway  &  Electric  Light  ft  Power  Co., 
(Mo.  Sup.)  18  S.  W.  1090. 

St.  Where  a  man  83  years  of  age,  in  fine 
health,  and  earning  from  tSOO  to  1600  a  year,  is 
reduced  through  defendant's  gross  negligence  to 
•  physical  wreck,  one  leg  being  amputated  above 


the  knee,  the  toes  on  the  other  foot  all  ent  oA, 
and  the  heel  split  open,  his  hip  dislocated,  ana 
his  chest  injured,  a  verdict  for  Il8,n00  is  not  ex- 
oeasiva— Kentucky  Cent.  By.  Co.  w.  Kyle,  (Ky.) 
18  a  W.  888.  J  -.  v-j  / 

S3.  Where,  In  »  soit  for  peraonal  lii]vrfea,  tba 
evidence  is  conflicting  as  to  whether  or  not  plain- 
tiff's leg  was  broken,  and  it  is  shown  that  idain- 
tiff  was  disabled  for  abont  16  weeks  only,  and 
that  then  he  went  to  work  as  a  brakeman.  and 
was  working  in  a  mine  at  the  time  of  ttae  trial, 
a  verdict  for  96,000  is  exueasive,  and  though  re- 
duced by  retniUitur  to  94,600  it  is  still  excessive. 
— Hitynos  r.  Town  of  Trenton,  Qlo.  Sap.)  18  S. 
W.  1008. 

SRI.  At  the  time  of  the  Injury  the  aon  was  19 
years  old,  and  was  earning  965  a  month,  and  be- 
fore his  employment  as  brakeman  had  been  earn- 
ing 9^8  a  month  in  an  occupation  devoid  of  risk. 
He  lott  a  foot,  and  his  right  arm  was  pennaDent- 
ly  Impaired  by  the  accident  Held,  that  a  ve^ 
diet  lor  91,800  was  not  excessive.— Texas  ft  P.  Bf. 
Ca  V.  Brick,  (Tex.  Sup.)  18  8.  W.  047. 

84.  Where  plaintiff  was  bereft  of  a  le?.  prao- 
ticall  7  deprived  of  the  use  of  an  arm,  and  suffered 
from  a  concussion  of  the  spine,  a  verdict  for 
99,000  is  not  excessive. — International  ft  O.  K. 
By.  Co.  V.  Hinxie,  (Tex.  Bup.)  18  &  W.  «n. 

35.  Where  it  appears  that  plaintilPs  collar- 
bone  was  broken,  his  chest  compreased,  bis  right 
arm  broken  in  four  places,  and  the  elbow  joint 
crushed,  his  he  i'h  permanently  impeirad,  and 
that  he  was  17  yuars  old  at  the  time  of  the  acci- 
dent, a  verdict  for  915,000  will  not  be  aet  aside  as 
exoesaiTa.— Oulf,  C.  ft  &  7.  By.  Co.  t.  "Domes, 
18  8.  W.  444,  96  Tex.  148. 

tnadequate  damages. 

96.  Plaintiff,  in  a  suit  against  s  oommon  car- 
rier, proved  positively  by  four  witnesses  that  his 
horses  were  materially  damaged  by  defendant  ia 
trausportation,  and  defendant  produoed  only  ooe 
witness  In  contradiction,  who  swore  that  be  did 
not  notice  any  damage  to  plaintiff's  stock,  but 
that  he  could  not  "in  fact  say  whether  any  of 
them  were  injured  in  shipping  or  not. "  Plaintiff 
recovered  Judgment  for  92.1:^.  HeUL,  that  the 
ludgnient  was  against  the  evidence. — BgKlestoo 
V.  Oulf,  a  ft  8.  F.  By.  Co.,  (Tex.  App.)  18  a 
W.  187. 

neadlng  and  proofl 

Sr.  Where  the  petition  claims  9300  for  medical 
services  and  debts  contracted  on  account  of  plain- 
tiff's injuries,  bat  there  is  no  evidence  of  the 
amount  of  the  physicians'  charges,  nor  aa  to  any 
other  expenses  incurred,  an  instruction  that  in 
assessing  plaintiff's  damages  the  Jozy  will  ceo- 
sider  her  "expenditure  of  money,  p«in,''etc., 
is  erroneous,  and  a  judgment  for  plaintiff  will  ba 
reversed.- Smith  v.  Chicago  ft  A.  R.  Cou.  (Ma 
Bup.)  18  8.  W.  971. 

88.  A  general  allegation  of  damages,  with  a 
praver  for  a  stated  amount,  is  snffltdent  to  allow 
plaintiff  to  introduce  evidence  of  all  ancb  dam- 
ages as  naturally  and  necessarily  result  from 
the  breach  complained  of;  and,  in  an  action 
igaiuRt  a  railroad  company  for  breach  of  its  con- 
tract to  build  a  depot  on  land  conveyed  to  it  for 
that  purpose,  a  refusal  to  strike  out  averments 
as  to  'he  value  of  the  land  conveyed,  and  of  de- 
preciation of  the  residub  by  the  construction  of 
the  railroad,  the  amount  of  each  being  left  blank, 
was  not  error,  since  such  damages  were  not  spe- 
cial.—Louisville,  St.  L.  &  T.  By.  Co.  T.  Keafus, 
(Ky.)  18  S.  W.  1030. 

99.  In  an  action  for  personal  injuries.  It  la  Im- 
proper to  limit  the  amount  of  the  recovery  to  tbe 
amount  claimed  in  tbe  petition.— Texas  ft  P.  By. 
(3o.  V.  Hoffman,  (Tex.  Hup.)  18  8.  W.  741. 

80.  The  petition,  in  an  action  for  breach  of  a 
contract,  whereby  plaintiffs  were  to  be  defeud- 
ant's  agenta  for  the  period  of  two  years  for  the 
sale  sf  its  lands,  for  which  they  were  to  receive 
5  per  cent,  commissions  on  safes  made,  alleged 
that  their  profits  on  lands  which  they  had  con- 
tracted to  sell  would  have  amounted  to  98,000,  had 
they  been  permitted  to  perfect  the  sales  thereof. 
It  also  alleged  that  daring  the  Ume  %ac  which 
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the  contract  waa  to  ran  they  woald  have  sold 
many  million  doUara'  worth  of  land,  on  which 
their  profit  would  have  amounted  to  $35,000. 
Held,  that  but  for  the  former  allegation  the  pe- 
tition wonld  have  been  subjeot  to  genetal  de- 
murrer, the  latter  allegation  being  merely  of 
speculative  damages.— Johnson  v.  Cherokee  Land 
&  lion  Co.,  (Tex.  Bup.)  18  &  W.  470. 

Evidenoo. 

81.  In  arriving  at  the  damage  In  an  aotion  (or 
a  partial  destruction  of  a  matured,  but  ungath- 
ered,  crop  of  cotton,  evidence  that  the  estimated 
amount  destroyed  was  three  bales,  worth  MO 
each,  and  the  cost  of  gathering,  ginning,  and 
baling  would  have  been  SIO  per  bale,  was  com 

g stent  and  properly  admitted.  -Oulf,  C.  &  8.  F. 
y.  Co.  v.  Sumrow,  (Tex.  A  pp.)  18  8.  W.  136. 

83.  In  an  action  by  an  Insurance  comimny 
against  a  railroad  company  for  negligently  set- 
ting  fire  to  insured  cotton,  where  the  evidence 
showed  that  the  damage  to  the  cotton  equaled 
the  amount  p^d  on  the  poli<7  of  insurance,  de- 
fendant was  not  prejudiced  by  showing  the 
aiiioont  so  paid.— St.  Louis,  A.  &  T.  Ry.  Co.  v. 
Fire  Ass'n  of  Philadelphia, (Ark.)  18  B.  W.  43. 

K.  In  an  action  against  a  railroad  oompauy 
for  personal  injuries,  it  was  error  to  admit  evi- 
dence that  plaintifiwas  married  and  had  a  child. 
Btepheos  t.  Bailtoad  Co.,  0  8.  W.  689,  90  Ho. 
2U7,  and  Day  harsh  v.  Bail  road  Co.,  16  8.  W.  664, 
103  Ma  670,  followed.— Mahsney  v.  BL  Loula  & 
H.  By.  Co..  (Mo.  Bap.)  IS  8.  W.  896. 

84.  Testimony  by  a  witness,  in  an  aotion  for 
inluries  to  the  persun,  that  he  assisted  plaintiff 
In  pulling  off  and  putting  on  his  coat  after  the 
injury,  and  that  plalntilf  complained  of  pain,  al- 
though not  admissible  as  part  of  the  ret  gesUe,  ia 
admissible  to  show  the  ezistenoe  of  pain  and  in- 
jury to  the  shoulder  at  the  time.— St.  Louis  &  S. 
F.  Ky.  Ca  t.  Murray,  (Ark.)  18  a  W.  60. 

SB.  In  Ml  actios  for  personal  injuries,  a  phy- 
sician's opinion  as  to  the  nature  and  extent  of  the 
injuries,  based  on  plaintiff's  statement  as  to  his 
pain  a^  suffering,  waa  competent  where  plain- 
tiff testified  to  the  same  taots  on  whidb  the  phy- 
sician twsed  his  opinion,  and  that  they  wore 
tme.— Texas  Trunk  R.  Ca  t.  Ayres,  (Tex.  Snp.) 
18&  W.  084. 

Instmotions. 

80.  In  aa  aotion  by  a  child  for  Injuries  caused 
by  being  mn  over  by  a  horse-oar,  an  instruction 
that  if  the  jury  find  for  plaintiff  they  should 
'assess  hia  damages  at  suon  a  snm  as  they  may 
believe  from  the  evidenoe  will  be  a  fair  compen- 
sation to  him :  (1)  For  any  pain  of  body  or  mind ; 
(8)  for  any  loss  of  earnings  after  he  shall  have 
attained  the  age  of  twenty-one  years;  (3)  for  any 
physical  disfigurement  or  deformity;  (4)  for  any 
permanent  injury  to  bis  body,  other  than  disfigure- 
ment and  deformity,  which  plaintiff  has  sus- 
tained, or  wilt  hereafter  sustain,  by  reason  of 
said  Inliiriea.  and  directly  caused  thereby,"— 
cannot  be  said  to  be  so  wanting  in  clearness  or 
perspicuity  that  it  oould  have  confused  or  misled 
the  jury.— Rosenkrana  t.  LiadeU  By.  Ca,  (Mo. 
Bnp.)  IS  8.  W.  89a 

Verdlot. 

87.  In  an  aotion  for  damages  for  personal  inju- 
ries, the  jury  returned  a  verdict  of  $500  actual 
and  $4,500  exemplaiT  damages,  which  the  court 
refused  to  accept,  and  instructed  them  not  to  find 
anyexemplary  damages,  whereupon  theyretnrned 
a  verdict  for  $5,000.  Held  that,  where  the  only 
Issue  was  as  to  actual  damages,  and  there  was 
no  claim  that  the  verdict  is  excessive,  the  court 
committed  no  error  in  entering  judgment  on  the 
second  verdict— Ft  Worth  &  D.  C.  By.  Ca  v. 
Mackney,  (Tex.  Sup.)  18  B.  W.  840. 

• —  Berersal  for  fsiilare  to  assess  nomi- 
nal damages. 

33.  Where  the  jury  specially  find  that  no  aot- 
nsl  damage  was  caused  oy  an  admitted  breach  of 
contract,  their  failure  to  assess  oominal  diunages 
for  such   breach  does  not  constitute  reversible 
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error.— Glasscock  v.  Rosengrant,(Ark.)  18  S.  W 
879. 

Dangerous  FremlseB. 

See  Landlord  and  Tenant,  1, 9. 

DEATH. 

Of  party,  see  Abatenhent  and  BeofvaiL 

FresTunption. 

1.  In  trespass  to  try  title,  pi  aintifl  claimed  tm- 
dor  a  conveyance  executed  by  five  sisters,  claiming 
to  be  heirs  of  their  deceased  brother,  L.  The  de- 
fense was  that  it  did  not  appear  that  L.'s  mother 
was  dead  at  the  time  of  the  conveyance,  and  that, 
under  the  civil  law  then  in  force,  she,  and  nui 
her  daughters,  were  L.'s  heirs,  field,  that  the 
fact  of  the  mother's  death  prior  to  the  execution 
of  the  conveyance,  August  14,  1800,  would  not 
be  inferred  from  the  statement  of  a  witnesa 
that  some  of  the  sisters  had  had  trustees  ever 
since  the  death  of  their  mother,  and  that  he  was 
appointed  tmstee  in  1800,  nor  from  the  fact  that 
the  mother  did  not  join  in  the  conveyanoe.— Lind- 
say V.  Freeman,  (Tex.  Bap.)  18  S.  w.  7)37. 

3.  In  the  absence  of  proof  or  circumstances 
authorising  a  presumption  of  fact,  no  legal  pre- 
sumption, as  to  the  death  or  time  of  deatb  of  one 
entitled  to  land,  can  be  invoked  in  favor  of  a 
defendant  in  trespass  to  try  title,  who  claims 
through  a  remote  grantor,  claiming  through  such 
decedent.- Ballard  v.  Carmiohael,  (Tex.  Bup.)  1$ 
&  W.  784. 

DEATH  BY  WBONGFUIi  AOT, 

Venue  of  aotion.  see  Fenua  in  Civil  Catea,  9,  IOl 

When  aotion  lies. 

1.  A  suit  for  wroDgful  death,  based  on  the 
theory  that  defendant,  a  steam-boat  company, 
wrongfully  landed  deceased  at  an  unsafe  place,  so 
that,  after  landing,  be  fell  into  the  river,  come* 
under  Bev.  Bt.  1879,  S  3181.  giving  a  cause  of  ac- 
tion where  any  person  dies  from  an  injury  "re- 
sulting from  •  •  •  the  negligence  *  *  *  of 
any  master, "  etc.,  "while  running  •  •  •  or 
managing  any  steam-boat. "  —  fiuddenberg  v. 
Charles  P.  Chouteau  Ttansp.  Oa,  (Mo.  Bup.)  1$. 
B.  W.  970. 

Survival  of  aotion. 

a.  Act  1851,  a  17,  as  amended  by  Act  1871,  & 
78,  (Hill.  &  V.  Code,  |  8180,)  provides  thattba- 
right  of  action  which  a  person  who  dies  from  in- 
juries received  would  havehad  against  the  wrong- 
doer in  case  death  bad  not  ensued,  shall  not  abat» 
by  his  death,  "but  shall  pass  to  his  widow,  and,. 
in  case  there  is  no  widow,  to  bis  children,  or  to 
his  personal  representatives,  for  the  benefit  of 
his  widow  or  next  of  kin,  free  from  the  claims 
of  creditors. "  Held  that,  where  deceased  leaves 
no  widow,  child,  or  next  of  kin,  the  right  of  ao- 
tion abates,  and  it  does  not  lie  for  benefit  of  ored* 
itors,  or,  in  al>senoe  thereof,  for  the  benefit  of  th» 
state.— East  Tennessee,  V.  &  Q.  By.  Ca  v.  Lilly, 
(Tenn.)  18  8.  W.  848. 

8.  Under  Bev.  Bt.  1889,  |  443S,  declaring  that, 
in  case  of  a  death  caused  by  the  negligent  opera- 
tion of  a  railroad  train,  the  action  therefor,  if  de- 
oeased  be  a  minor  and  unmarried,  may  be  brought, 
and  recovery  had,  "  by  the  father  and  mother,  who 
may  join  in  the  suit,  and  each  shiUl  have  an  equal 
interest  in  the  judgment,  or,  if  either  of  tbem  be 
dead,  then  by  the  survivor, "  where  both  parents 
sue  for  damages  for  the  death  of  a  minor  son,  and 
one  of  them  dies  before  judgment,  the  entire  right 
of  action  survives  to  the  other,  and  the  suit  may 
be  continued  In  his  or  her  name  alone  for  the  full 
amount  of  the  recovery  authorized  by  law.— Tobia 
V.  Missouri  Faa  By.  Co.,  (Mo.  Sup.)  18  S.  W.  990. 

Pleading. 

4.  To  maintain  an  action  under  Mill.  &  V. 
Code,  I  8180,  which  provides  an  action  for  the 
widow,  child,  or  personal  representatives  of  one 
whose  life  was  lost  by  the  wrongful  acUpr  omis-  , 
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■Ion  of  another,  the  declaration  must  allege  not 
only  the  wroD^ul  act  of  defendant,  but  the  ex- 
istence of  some  beneficiary  for  wbom  the  recovery 
is  sought.— XjoalsviUe  &  fl.  R.  Oo.  v.  Fitt,  (Tenn.) 
18  8.  W.  118. 

Measure  of  damages. 

5.  Since,  where  a  minor  child  is  kUled  by  neg- 
ligence in  running  a  looomotive,  the  measure  of 
recovery  by  its  parents,  under  Bev.  'St.  l!iti9,  i  2306, 
is  95,00U,  an  lastniction,  in  an  action  for  such  dam- 
ages, that  the  jury  In  arriving  at  their  verdict  can- 
not take  into  consideration  any  mental  anguish  or 
physical  suffering  of  deceased,  nor  any  grief  or 
mental  suffering  of  plaintiffs,  on  account  of  the 
loss  of  bis  society,  is  properly  refused.— Tobin  v. 
UisBouri  Pao.  Ry.  Co.,  (Ho.  Bnp.)  18  &  W.  996. 

6.  The  employer  of  a  passenger  who  was  killed 
on  defendant's  train  testified  that  deceased  fint 
received  tSo  and  afterwards  135  per  month  and 
board,  that  his  services  were  constantly  increas- 
ing in  value,  that  bis  living  expenses  were  about 
tlxS  a  year,  and  that  the  l>alance  of  his  wages 
was  sent  to  his  parents.  It  was  also  ibown  that 
deceased's  father  was  poor,  and  dependent  on 
hia  relatives  for  support,  and  that  his  expectancy 
of  life  was  about  17  years.  Held,  that  a  judg- 
ment of  $3,891.60,  recovered  for  the  l>eneflt  of  de- 
ceased's father,  was  not  excessive. — ^Fordyoe  r. 
McCants,  (Ark.)  18  H  W.  STL 

7.  Hansf.  Dig.  |J  6235,  6296,  provide  that  th« 
administrator  of  a  deceased  minor,  whose  death 
was  oaused  through  the  wrongful  act  or  neglect 
ot  another,  may  sustain  an  aotion  for  the  benefit 
of  decedent's  next  of  kin  for  loss  of  services,  ac- 
cruing alter  death.  Held,  in  an  aotion  by  the 
administrator  for  the  benefit  of  a  dependent 
father,  where  the  proof  showed  an  Intent  on  the 
t>art  of  decedent,  a  minor  son,  to  aid  bis  parent 
*ft«r  majority,  that  plaintiff's  right  to  recover 
was  not  limited  to  the  value  of  decedent's  serv- 
ices during  minority.— Bt.  Louis,  1.  M.  &  B.  By. 
Co.  V.  Davis,  (Ark. )  18  B.  W.  838. 

8.  In  an  action  for  the  wrongful  death  ot  a 
minor,  brought  tor  the  benefit  of  a  dependent 
father,  the  ^estion  whether  decedent  would 
have  continued  to  contribute  to  the  support  of 
fais  parent  after  atUinlng  his  majority  is  for  the 
jury. -St.  liouis,  L  IL  ft  &  By.  Co-  r.  Pavls, 
(Ark.)  18  &  W.  688. 

—  Ezoesalve. 

9.  In  an  action  b;  the  administrator,  where 
decedent,  a  brakeman,  received  Injuries  through 
the  wrongful  act  ornegleotof  defendant  railroad, 
from  which  he  died,  a  verdict  of  95,000  for  hia 
pain  and  suffering  and  for  damages  to  his  estate  is 
not  excessive.— St.  Louis,  L  K.  ft  8.  By.  Co.  r. 
Davis,  (Ark.)  18  a  W.  698. 

10.  lii  an  action  for  a  death  by  wrongful  mcft, 
brought  for  the  benefit  of  deceased's  mother,  as 
his  next  ot  kin,  the  evidenoe  showed  that  de- 
ceased contributed  to  the  support  of  Ikis  mother 
and  her  invalid  danghtsr  tSO  to  >50  a  month, 
and  gave  his  sister  16  to  920  a  month  when  neces- 
sary; that  he  was  healthy,  and  that  his  expect- 
ancy of  life  was  82X  years;  that  his  mother  was 
CO  yeara  old,  and  her  expectancy  was  14^  years; 
that  his  sister  was  10  rears  old,  and  her  expect- 
ancy 48  yean;  that  he  earned  (100  to  9160  a 
month.  Held,  that  a  verdiot  for  (6,600  was  not 
excessive.  —Little  Book  ft  Ft.  &  By.  Co.  v.  Voss, 
<Ark.)  18  a  W.  179. 

11.  A  verdiot  of  915,000  Is  not  excessive  for  the 
death  of  a  healthy  and  intelligent  young  man,  20 
years  old,  who  was  earning  92.50  a  day,  and  wtio 
was  considered  one  of  the  best  workmen  in  tbo 
company's  servioe. — Loaiaville  ft  N.  B.  Ua  ▼. 
ShlveUl^s  Adm'r.  <Ky.)  18  B.  W.  044. 

Deoedonts. 

See  Executors  and  Admintttraton. 
Transactions  with,  see  WUnesn,  7-19. 

Deceit. 

See  False  Pretenses;  Fraud;  Frattdutent  Con- 
veuance*. 


Deolaratton. 

See  Evidenee,  12-28;  Homicide,  48-6B. 

DEDICATION. 

What  oonstitutes. 

After  the  fence  along  the  line  of  •  atrset 
had  rotted,  the  owner  set  back  and  re-establisliad 
it  upon  a  line  conforming  to  Ota  prolongatian  of 
the  street  as  widened,  and,  representing  to  his 
grantor  that  the  strip  thus  excluded  waa  within 
the  street,  demanded  and  received  payment  there- 
for from  the  latter.  Held,  that  these  facts  con- 
stituted a  dedication  of  such  strip. —Parisa  v. 
Cl^  ot  Dallas,  (Tex.  Sup.)  18  S.  W.  668. 

DEED. 

See,  also,  Cooencmts;  Fraudulent  OomMyanoet; 

Vendor  and  Vendee. 
Acknowledgment,  by  married  woman,  aee  fiut- 

band  and  Wife,  11-15. 
Alteration,  see  AUeration  of  rnstruments,  1. 
Conveyance  of   minerals,  see   Mines  ana  Mtn- 

ing,  1. 
property  adversely  held,  see  Champerty  and 

Maintenance,  1-3- 
Estoppel  by,  see  Estoppel,  1-6. 
Of  corporation,  see  Corporations,  4,  i. 
Sheriff's  deed,  see  Execi(tion,  10. 

Subscription  by  grantor. 

1.  Under  the  law  in  force  in  Texas  in  ftTl 
not  requiring  a  deed  to  be  subscribed  at  the  end 
by  the  grantor,  a  deed  wholly  written  by  an- 
other at  the  grantor's  request,  and  not  snbsCTibed 
by  the  grantor,  his  name  only  appearing  in  the 
granting  clause,  but  which  is  ackuowledged  by 
him  before  the  proper  officer  as  his  deed,  and  is 
then  filed  for  record,  is  valid  and  operative. — 
Newton  V.  Emerson,  18  B.  W.  848,  66 1«x.  14:L 

Deaorlptlon. 

8.  A  deed  purporting  to  convey  a  piece  of 
land  one  acre  square,  beginning  at  a  specified 
corner  of  an  eleven-acre  tractdescribed  in  a  deed 
from  F.  to  O.,  reoorded  on  a  specified  page  at  a 
specified  public  record,  to  agree  with  tba  metes 
and  bounds  made  by  one  C,  sufBciently  identi- 
fies the  land.— Overand  t.  Henciar, (Tex.  Bap.)  19 
8.  W.80L 

8.  The  owner  ot  a  farm  of  800  acres.  In  whicit 
was  a  garden  100  feet  square,  immediately  behind 
his  house,  granted  a  railroad  company  a  rigrht  of 
way  across  his  farm,  "provided  the  road  runs  at 
back  of  garden. "  'This  clause  was  inserted  in 
the  deed  because  the  grantor  was  dissatisfied 
with  a  preliminary  survey  which  had  made  tha 
line  of  the  road  run  through  the  garden.  Meid, 
that  the  deed  gave  the  company  no  ri«:ht  to  con- 
struct its  road  through  the  garden.— KaoacTille, 
C.  a.  &  L.  B.  Co.  r.  Beeler,(Xenn.}  18  8.  fT.  SOI. 
Of  parties. 

4.  In  the  absence  of  proof  that  a  corporation, 
named  in  a  conveyance  to  it  as  of  one  county, 
and  ia  a  deed  from  it  as  of  a  contiguous  county, 
ate  different  oorporatlons,  it  will  oe  presumed 
they  ate  the  same,  and  under  Bev.  Bt.  art.  SOS, 
providing  that  no  misnomer  shall  defeat  a  con- 
veyance to  a  coriwration,  the  true  Intent  of  tha 
conveyance  will  not  be  affected.— Ballard  r.  Car- 
michael,  (Tex.  Sup.)  18  a  W.  7S4. 

Aoknowledgment. 

6.  Act  Aug.  8, 1870,  authorised  *olerka  of  tha 
district  courts,  their  deputies,  and  notaries  pub- 
lic, "  to  take  acknowledgments.  Act  Uay  6,  isn, 
provided  that  acknowledgments  "may  be  taken 
before  some  notary  public,  district  clerk,  or 
judge, "  Init  contained  no  repealing  claaae.  Held 
that,  even  after  the  passMO  of  the  latter  act,  an 
acknowledgment  taken  iMlore  a  deputy-clerk,  and 
certified  by  him  with  his  own  name  alone  as  such 
deputy,  was  good.— Herodon  v.  Beed,  (Tex.  Sup.) 
18  B.  W.  665. 

6.  Where  a  deed  in  plaintiff's  chain  of  title 
purported  to  Im  acknowledged  by  the  grmntas 
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«nd  his  wife,  and  the  wife's  ackoowledement 
was  void,  and  it  appeared  that  the  land  had  been 
conveyed  to  the  grantor  alone,  the  deed  was 
properly  admitted;  there  being  no  necessity  for 
the  grantor's  wife  to  loin  therein.— Bassett  v. 
UarUn.  (Tex.  Sup.)  18  8.  W.  687. 

Delivery  and  acceptance. 

7..  In  ejectment,  where  there  was  a  conillot 
In  the  testimony  as  to  whether  there  had  been  a 
delivery  of  a  deed  of  the  property  in  question  by 
plaintiS  to  his  wife,  the  court  instructed  the 
jury  that  "the  law  presumes  tnat  a  deed  duly  ex- 
ecuted and  aclniowledged,  in  the  hands  of  tiie 
grantee,  has  been  delivered,  and  the  burden  of 
proving  a  non-delivery  devolves  upon  plaintiff, 
and  such  non-delivery  must  be  satisfactorily  estab- 
lished ; "  and  for  plaintiff  the  court  declared  that 
"even  though  it  may  appear  from  the  evidence 
that  plaintiff  signed  and  aclcnowledged  the  deed 
in  question,  and  placed  the  same  in  a  trunk, 
whereby  it  fell  into  the  hands  of  his  wife,  this 
is  not  such  a  delivery  as  the  law  contemplates, 
and  a  deed  so  acquired  is  not  sufficient  to  con- 
vey title  to  such  premises"  to  the  wife,  "and  all 
fubseqnent  conveyances  made"  by  her  "conveyed 
no  title. "  Seld,  that  the  Issue  was  submitted  on 
proper  tnstructinns.— Fitts  v.  SherUt,  (Mo.  Sop.) 
18  aw.  1071.  ^  ^  " 

8.  K.  aad  t»  set  aside  »  conveyance  pur- 
porting to  have  been  executed  by  him.  Defend- 
ant, by  cross- bill,  disclaimed  any  right  under 
^uch  conveyance,  set  up  title  under  a  deed  which 
she  alleged  K.  executed  to  her  in  satisfaction  of 
a  debt,  but  which  deed  was  destroyed  by  E.  be- 
fore it  was  recorded,  and  aslied  that  she  be  de- 
clared the  owner  of  the  land.  K.,  by  answer  to 
the  orow-blll,  denied  that  this  deed  was  ever  de- 
livered, or  that  there  was  any  valuable  oonsid- 
■eration  for  it,  and  testified  that  the  deed  was 
drafted  in  pursuance  of  his  promise  to  leave  her 
his  property  at  his  death,  as  an  evidence  of  his 
intention  to  do  so;  that,  in  order  to  gratify  her, 
it  was  Icept  by  him,  sabject  to  her  Inspection; 
but  that  It  was  never  delivered  to  her,  and  that 
she  never  paid  a  dollar  for  it  She  testified  that 
she  loaned  him  110,000,  and  subsequently  pur- 
-chased  the  land  la  extinguishment  of  the  loan; 
that  the  deed  was  delivered  to  and  held  by  her; 
and  that  E.,  a  few  months  afterwards,  but  more 
than  three  years  before  her  oross-bill  was  filed, 
by  fraudulent  representations,  got  possession  of 
and  burned  the  deed.  Her  testimony  was  uor- 
Toborated  by  her  children,  but  they  were  veir 
younf?  when  the  events  ooonrred,  and  by  a  friend. 
Daring  the  years  between  the  execution  of  the 
deed  and  the  filing  of  her  urossbill  defendant 
made  no  claim  of  right  to  the  land,  nor  offered 
to  record  the  deed  which  she  claimed  to  have 
In  her  possession  during  a  part  of  that  time. 
Held  that,  as  the  burden  of  proof  was  on  her, 
-she  had  failed  to  show  a  delivery  of  the  deed  as 
she  claimed.— PUlow  v.  King,  (Ark.)  18  a  W. 
Wi. 

9.  Where  a  father  directed  the  registration 
of  a  deed  of  gift  of  a  slave  to  his  seven-year-old 
daughter,  this  would  amount  to  a  prima  faele 
delivery  of  iu— Davis  v.  Garrett,  (Tenn.)  18  B. 

w.  ua: 

10.  n  was  Immaterial  that  a  deed  of  gift  Iw 
a  father  to  his  seven-year-old  dauehter  was  al- 
lowed to  remain  in  the  register's  office,  and  was 
not  delivered  to  the  daughter,  where  she  was  in- 
capable of  understanding  the  transaction.  Mason 
V.  Holman,  10  Lea,  SlS^istingulshed. —Davis  y. 
Garrett.  (Tenn.)  18  8.  W.  118. 

Fresamptlon  of  aooeptanoe. 

11.  A  deed  of  gift  by  a  father  to  his  seven- 
year-old  daughter  being  clearly  beneficial,  and 
the  daughter  Incapable  of  exercising  any  discre- 
tion in  the  matter,  the  law  presumed  her  accept- 
ance.—Davis  v.  Garrett,  (Tenn.)  18  8.  W.  118. 
Constmction  and  effect — Conditions. 

12.  Land  for  right  of  way  was  conveyed  to  a 
railroad  company  in  consideration,  among  other 
things,  of  free  passage  for  plaintiff  at  all  times 
•ovpr   the  road.    The   conveyance  provided  for  a 

forfeiture  on  failure  to  comply  with  any  condi- 


tion. The  road  was  conveyed  to  defendant,  b«t 
without  any  agreement  in  regard  to  plaintiff's 
having  a  pass.  Held  that,  though  defendant 
furnished  a  pass  for  a  while,  plaintiff  could 
not  recover  damages  from  it  for  failure  to  con- 
tinue the  pass;  plaintiff's  right  of  acUon  being 
against  the  company,  to  whom  the  conveyance 
was  originally  madoi— Eddjr  r.  Binnant,  (Tex. 
Sup.)  18  S.  W.  868. 

IiOBt  deeds. 

IS.  In  an  antion  to  establish  a  lost  deed,  fonr 
witnesses  testified  to  the  signing  of  the  deed; 
two  of  them  also  testifying  that  the  grantor 
wished  to  convey  all  her  property;  and  two  also 
testifying  that  the  deed  was  delivered.  Held, 
that  the  evidence  showed  the  existence  of  the 
deed.— Clapp  V.  Bngledow,  (Tex.  Sup.)  18  8.  W. 
146w 

14.  Defendants  set  np  a  lost  deed  alleged  to 
have  been  executed  by  plaintiff's  grantor.  No 
one  testified  to  having  ever  seen  the  deed.  It 
was  shown  that  the  land  had  not  for  a  long  time 
been  rendered  for  taxes  by  plaintiff's  grantor. 
Held  insufficient  to  prove  the  execution  of  such  • 
deed.— Ov«rand  v.  Menczer,  (Tex.  Sup.)  18  S.  W. 
801* 

De&ult. 

Judgment  by,  see  Judgment,  S,  8. 

Defective  Appliances. 

Bae  tfttiter  amd  anvant,  19-38. 

Delivery. 

Of  deed,  see  Deed,  7-11. 

To  perfect  gift,  see  CUfts,  1,  S. 

Demand. 

Before  action,  see  Trover  and  CotwenUm,  t. 
Of  payment,  see  Negotiable  In»trumant»,  IL 

Demnxrer. 

See  Pleading,  8. 

To  evidence,  see  Trial,  IB. 

Deposit. 

See  Bonlw  and  BariMng,  1. 

DEPOSITION. 

Right  to  use — Presence  of  witness. 

1.  It  is  within  the  discretion  of  the  ooort  to 
permit  the  reading  of  the  deposition  of  a  witneas 
who  is  present  at  the  trial.  O'Connor  v.  An- 
drews, (Tex.  Sup.)  16  8.  W.  688,  followed.— 
O'Connor  v.  CnrUs,  (Tex.  Sup.)  18  B.  W.  868. 

In  other  actions. 

a.  A  deposition  as  to  the  execution  «t  •  note 
by  a  person  since  deoeased,  taken  for  the  purpose 
of  proving  up  the  claim  Before  tbe  executors, 
is  not  admissible  in  a  suit  subsequently  brought 
against  the  executors  upon  the  note,  as,  with  re- 
spect to  such  suit,  it  Is  ret  inter  alios.— Cheats 
V.  Huff,  (Tex.  App.)  18  8.  W.  8". 

Clerical  mistake — Evldenoe  to  oorreot. 
8.  In  an  action  for  seduction  and  breach  of 
promise  of  marriage,  where  plaintiff's  attendant, 
an  Illiterate  oolored  woman,  testified  that  plain- 
tiff told  her  that  the  child 's  father  was  dead,  and 
her  deposition,  taken  by  defendant  a  year  before 
the  trial,  but  Introduced  by  plalntuC,  contained 
the  words,  "One's  dady  done  it, "  in  answer  to  a 
question  as  to  who  the  child's  father  was,  it  was 
competent  to  show  by  defendant's  counsel,  who 
was  present,  that  she  replied,  "The  one's  dead 
that  done  it, "  and  that  the  mistake  was  clerical. 
—Orahom  v.  McBeynolda,  (Tenn.)  18  8.  W.  37% 
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Answers  to  Interrogatories. 

4.  It  Is  not  error  to  admit  in  evidence  the 
•Dswei;  to  an  interrogators  in  a  deposition  that 
witness  did  not  understand  the  first  part  of  the 
Interrogatory.— Kuecfaler  y.  Wilson,  (Tex  Bnp.) 
18  8>  w .  817. 

Failure  to  examine  all  witnesses  named 
In  commission. 

6.  The  faot  that  a  commlaslon  to  take  deposi- 
tions was  not  executed  by  examining  all  the  wit- 
nesses named,  does  not  reqalre  the  ^uppreasion 
of  such  depositions  as  were  taken. — Bohonior  ▼. 
RoBseU  ITex.  Bap.)  18  &  W.  484. 

Failure  to  call  interpreter — Testimony 
written  by  attorney. 
A,  Anofflodroommissloned  totain  depositions 
seed  not  exercise  the  power  conferred  on  him  b^ 
Rer.  Bt.  ark.  8380,  to  summon  and  swear  tin  in- 
terpreter, when  he  ia  himaelf  familiar  with  both 
langnaResf  and,  in  snch  event,  it  is  not  a  ground 
for  aappreaalBg  deposition*  that  the  attorney  of 
the  purty  in  whose  behalf  they  were  taken  acted 
as  interpreter,  because  he  oould  write  English 
with  greater  facility,  when  the  officer,  after 
companng  the  work,  whlohwas  done  in  his  pres- 
ence, assnied  the  witness  that  his  answers  were 
eorreotly  translated ;  but  snch  practice  la  irreg- 
ular.—Bobunior  V.  RusselL  (Tex.  Bup.)  18  B.  W. 
484. 

Taking  before  United  States  consul- 
Seal  of  consul. 

7.  T)eposltions  taken  by  an  offloer  designat- 
ing himself  "consular  agent  of  the  United  Btatei 
at  Camargo,  Uexloo, "  will  not  be  suppressed  be- 
cause the  seal  used  contained  the  w<n«s  "United 
States  Commercial  Agency, "  slnoe,  in  addition 
to  the  presamptlon  that  the  officer  used  the 
proper  aeal,  a  "consul"  and  "commercial  agent" 
are  substantially  the  same;  Bev.  Bt.  U.  8.  f  1674 
providing  that  "'consul  general,'  'consul,*  and 
•  commercial  agent '  shall  be  deemed  to  denote 
consular  offloers  sabordinate  to  their  principals, " 
etc.;  "and  that  'consular  officer'  shall  be  deemed 
to  include  consuls  general,  consuls,  commercial 
agents,  vice-consuls,  vice  commercial  agents,  and 
none  others. "— SObanior  T.  BnsselL  (Tex.  Sup.) 
18  8.  W.  484. 

DESCENT  AND  DISTRIBT7TI0N. 
Bee,  also.  Executors  and  AdminisPratoni  WtUa. 
Law  governing. 

1.  In  trespass  to  try  title,  where  plainUfi 
claims  under  persons  claiming  to  be  heirs  of  a 
former  owner,  the  question  whether  they  were 
In  fact  such  heirs  must  be  determined  oy  the 
law  in  force  at  the  time  of  the  death  of  the  an- 
oestor.— Lindsay  t.  Freeman,  (Tex.  Sup.)  18  B. 
W.  787. 

Bealty. 

3.  Where  an  owner  of  land  givet  a  bond  for  s 
deed  on  the  payment  of  the  purchase-money  notes, 
and  places  the  purchaser  in  possession,  he  holds 
the  legal  title  only  as  aeonrity,  and  on  his  death 
the  land  does  not  descend  to  his  heirs.— Davie  v. 
Davie,  (Ark.)  18  &  W.  98& 

Advancement. 

3.  Where  a  father  makes  a  deed  of  gift  of  a 
slave  to  his  seven-year-old  daughter,  the  suhse- 
quent  emancipation  of  the  slave  does  not  affect 
we  gift  as  an  advancement  to  the  daughter. — 
Davis  V.  Qarrett,  (Tenn.)  18  8.  W.  118. 

4.  Money  paid  by  a  father  aa  aurety  on  the 
notes  of  bis  sons,  who  had  no  estate,  sbould  be 
charged  to  them  as  advancements;  the  payments 
not  having  been  treated  by  the  father  ta  debts 
due  him  from  his  sous.— Reynolds'  Adm'rs  v. 
Beynolds,  (Ky.)  18  B.  W.  617. 

6k  Under  G<>n.  BL  c.  81,  {  IR,  which  provides 
that  any  profieTty  given  by  a  father  to  his  child 
shall  be  onarg«>d  as  an  advancement,  thp  value 
of  tne  use  and  occupation  of  land  by  one  child 
nnder  no  contract  of  renting  must  be  arooonnted 


for  by  such  child  as  aa  advancement,  ev^n  thongb 
th<>  land  was  held  at  the  will  and  pleasure  of  the 
father. —Wakefield  ▼.  Ollleland's  Adm'r,  (Kr.) 
18  B.  W.  768.  .  v-*  ' 

6.  A  father  rented  land  to  hla  sod.  the  rent 
to  be  paid  by  improvements  to  be  made  on  the 
land.  The  son  occupied  the  premises  seven  years, 
and  made  improvements  thereon,  worth  C3,50u. 
Afterwards  the  father  made  a  settlement  and 
executed  a  receipt  in  fall.  Held,  that  the  son 
could  not  be  charged  with  an  advancemen^even 
though  the  rental  value  of  the  land  was  IBSO  a 

Sear.— Wakefield  v.  Ollleland's  Adm'r,  Cij.)  18 
^  W.  768. 

Desorlptioii. 

In  deed,  see  Deed,  8-4. 

indictment,   see   Indictment  and   Znformor 
tion,  a. 
Of  devisees  and  legatees,  see  IFttl*,  16^  IT. 


Detinue. 


Bee  SepteoCn. 


See  WniM. 


Devise  and  I<egaoy; 
Discharge. 

Of  receivers,  see  Seceioers,  8,  4. 

servant,  see  Matter  and  Seroant,  B. 

DISCO  VBBY. 

Interrogatories  in  body  of  reply. 

A  defendant  is  not  bound  to  make  any  re- 
sponse to  interroratories  in  the  body  of  a  reply 
to  bis  answer.— Foard  T.  Qrinter's  jBz'ra,  (JS>.> 
18  a  W.  1084.  t  \'^  r 

Disorimination. 

By  leglslatare,  see  ConstUtitlonal  X>aio,  U,  1^ 

DISOBDEBIiY  H0T7BB. 

Indictment. 

Under  Act  April  4.  18S9,  (Qen.  Laws  tUt- 
Leg.  p.  88,)  declaring  a  penalty  for  "any  owner, 
lessee,  or  tenant"  who  shall  Keep  a  duorderly 
house,  an  indictment  therefor  is  fMall]rdefeotiT» 
which  fails  to  allege  that  aocoaed  was  th«  owner, 
lessee,  or  tenant  of  the  hoose.— Lamar  v.  State.. 
(Tex.  App.)  18  B.  W.  788. 

Dlsqualiflcation. 

Of  judge,  see  Judge,  8-7. 

Diasolntion. 

Of  partnership,  aee  PartnersMn  S. 

railroad  company,  see  BaiUvad  ComjDante$f 
4-18. 

DISTBIOT  AND  PROSEOUTIN& 

ATTOBNEYS. 
Powers. 

Under  Rev.  Bt  1889,  1 087,  providing  that 
prosecuting  attorneys  shall  commence  and  prose- 
cute all  actions  in  which  the  ooantyor  state  may 
be  concerned,  a  prosecuting  attmnegr  may,  on 
his  own  relation,  Institute  proceeding*  to  test 
the  right  of  persons  to  membership  in  a  board  of 
aldermen.— State  ▼.  HcHillan,  (Ito.  Bup.)  18  8. 
W.  784, 

DIVOBCB. 

Oroonda. 

1.  The  mere  fact  that  a  husband  was  at  one 
time  in  a  house  of  ill  fame,  the  proof  showing 
nothing  more,  is  not  sufficient  ground  for  an  ab- 
solute divoroe. —Locke  v.  Locke,  (Ky.)  18  B.  W. 
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Becriminatton. 

3.  RecrlmtnAtlon,  M  a  TsIM  defeoM  to  • 
■alt  for  a  divorce,  must  arise  out  of  the  fact  that 
the  acts  or  conduct  for  which  plaintiff  seeks  a 
divorce  were  induced  by  or  in  retaliation  of 
plaintiff's  conduct.— Trigg  v.  Trigg,  (Tex.  Sup.) 
l!>  8.  W.  818. 

Syidenoe — Su£Boienoy. 

8.  Where,  In  a  suit  for  divoroe  by  the  wife, 
tb*  «nly  evidence  in  substantiation  of  thecharg«a 
made  in  the  petition  is  that  of  plaintilP*  mother, 
who  twears  generally  that  she  nas  read  the  peti- 
tion, and  knows  the  facts  therein  alleged  to  be 
trae,  the  evidence  is  not  "full  and  satisfactory, " 
and  a  Judgment  for  defendant  Is  proper.— Muxny 
T.  Murray,  18  &  W.  60S,  M  Tex.  907; 

Practice— Sabmission  of  lasaes  to  jury. 

4.  In  a  suit  for  divorce  on  the  ground  of  ornel 
treatment,  where  plaiutiS  sets  forth  speoifloally 
various  acts  on  the  peat  of  defendant,  and  the 
latter,  under  •  plea  of  recrimination,  seta  out 
various  acta  on  tbe  part  of  plaintiff  as  a  bar  to 
bar  recovery,  it  is  not  error  for  the  court  to  se- 
lect certain  allegations  as  material,  and  aubmit 
them  to  the  Jury  for  a  finding  as  to  their  truth 
or  falsity,  instead  of  sabmitting  each  allegation 
for  sucb  a  finding.— Trigg  v.  tftigg,  (Tez.  Sup.) 
18  &  W.  81& 

Setting  aside  decree — DefbctiTe  serrloe. 

5.  A  decree  of  divoroe  rendered  against  a 
non-resident  on  defective  service  because  the 
•flidavit  for  the  warning  order  did  not  specify 
defendant's  post-ofSce  address,  will  not  be  set 
aside  after  plalnilff'sdeath  because  of  such  error, 
it  appearing  that  defendant  bad  no  defense  to  the 
•uit.— Carr's  Adm'r  v   Carr,  (Ky.)  18  S.  W.  468. 

Division     of    commuQity    property  — 
Homestead. 

(I.  In  a  suit  for  divoroe,  where  the  decree  is 
granted,  the  homestead,  like  any  other  commu- 
nity property,  is  subject  to  division  between  the 
pMrtlea. -Trigg  v.  Trigg,  (Tex.  Sup.)  IS  &  W.  81& 

Dociuneiitaxy  Evidence. 

'  8ee  JEv(d«nce,  8^-48. 

Domicile. 

Of  assignee,  aea  ^•signment/or  Ben<fft  of  Orei- 
{ton,6. 

Donatio  Cansa  Mortia. 


iOVt«,S-6. 


DOWSB. 


See,  also.  Curtesy. 

How  dlTested. 

1.  A  gift  MUM  morti*.  made  with  a  view  to 
doprive  the  widow  of  her  dower  in  the  personal- 
ty,  is  not  valid.  —  Dunn  ▼.   German- American 
talk,  (Mo.  Bup.)  18  a  W.  1189. 
ABsignment. 

2.  W.  died  In  possession  and  oconpanoy  of 
tbe  land  in  controversy  as  part  of  his  homeatead. 
tipoo  petition  of  the  widow  the  probate  court  ap- 
pointed  oonmilssioners  to  set  aside  dower  in  de- 
ceased's lands,  which  were  all  described  In  the 
petition,  except  the  land  In  controversy,  which 
was  not  mentioned.  The  commissioners'  rep<nt 
assigned  dower,  including  therein  and  describ- 
ing tbe  land  In  controversy,  and  the  court  made 
an  order  assigning  dower  accordingly.  Held, 
that  the  judmnent  assigning  tbe  land  in  contro- 
versy as  dower,  being  aside  from  the  Issue  which 
the  proceeding^  presented,  waa  void.- l^aUs  v. 
Wri&t,  (Ark.)  18  &  W.  lOM. 

DroggistB. 

Frohibltlon  against  liquor  seUing,  see  JTntocctoating 
Llquori,  I. 


Dronkenness. 

Aa  defense  to  crime,  see  Criminal  Imw,  1,  9; 
UomMde,  86. 
evidence  of  contributory  negligenoe,  see  ^e|^ 
Ugence,  8. 

Due  Proceaa  of  Iiaw. 

8aa  CoiuMtuttonal  Lavf,  11-19. 

DUBESS. 

What  oonatitutes. 

Where  plaintiff,  a  married  woman,  teattflea 
that,  partly  through  fear  of  her  husband,  she  as- 
sigrned  to  defendant  certain  notes  in  extinguish- 
ment of  her  husband's  debt,  but  doea  not  state 
that  her  husband  ever  threatened  her  in  regard 
thereto,  or  even  requested  her  to  make  such  ar- 
rangement, and  neither  of  tbe  witnesses  who  were 
present  testify  to  anything  showing  duress,  and 
It  appears  that  mure  than  two  years  afterwards 
she  wrote  to  defendant  saying  that  she  had  no 
desire  to  disturb  his  Interest  in  the  notes,  and 
there  is  no  claim  that  fear  diotated  the  letter, 
no  duress  is  shown.— •Oillespler.  Blmpsott,(Ark.) 
18  a  W.  lOGa 

Dying  Deolaratltnia. 

Bee  Homicide,  62-51. 

EASEMENTS. 

In  groM  or  appartenant. 

1.  A  person  who  owned  and  lived  on  oertaln 
land  sold  other  land,  with  tbe  reservation  that  a 
one-half  Interest  in  the  well  thereon  should  be 
excepted,  and  that  he  should  have  the  privilege 
of  a  right  of  way  to  and  from  the  said  well.  Aft- 
erwards  he  sold  the  land  on  wbloh  he  lived, 
conveying  In  express  terms  his  Interest  also  In 
the  well  and  right  of  way.  Held,  that  the  said 
interest  was  not  a  mere  personal  right  reserved 
to  the  grantor  alone,  but  an  easement  appurte- 
nant to  the  land,  and  the  fact  that  the  domi- 
nant and  servient  estates  were  not  in  contiguity 
with  each  other  was  not  indispensable  thereta'— 
Witt  V.  Jefferson,  (Ky.)  18  8.  V.  SN. 

Way  of  necessity. 

9.  A  deed  by  a  private  person  of  land  sur- 
rounded by  other  land  of  the  grantor  and  of 
strangers  passes  to  the  grantee  a  right  of  way 
over  the  surface  of  the  grantor's  adjoining  land, 
but  not  a  right  of  way  under  the  surface,  even 
where  an  under-ground  way  would  be  mncliniora 
ooQvenieat  for  the  gran  tee. —Peame  v.  Coal  Creek 
Min.  &  Manuf  >g  Co.,  (Tenn.)  18  &  W.  409l 

8.  A  grant  by  the  state  of  land  entirely  snr> 
rounded  by  other  state  land  passes  to  the  grantee 
no  right  of  way  over  such  surrounding  land.— 
Peame  v.  Coal  Creek  Min.  &  Manuf 'g  Co. ,  (Tena.) 

18  a  w.  4oa. 

4.  Where  the  right  to  a  way  of  necessity  ex- 
ists, but  no  such  way  has  been  established,  the 
owner  of  the  dominant  estate  may  have  the  way 
eetabllahed,  under  direction  of  the  cbanoellor,  in 
such  place  and  manner  as  may  be  neoewary  for 
his  uite,  without  unreasonably  burdening  the 
servient  estate.— Feame  v.  C<»1  Creek  Min.  tt 
Manuf 'g  Co.,  (Tenn.)  18  a  W.  40a. 

By  prescription. 

5.  In  an  action  to  recover  land  used  by  a 
railroad  company  as  a  right  ol  way,  evidence 
that  more  than  10  years  before  the  suit  was 
brought  the  company  entered  on  the  land,  con- 
structed its  railroad,  and  began  to  operate  its 
trains,  is  InsufBcleut  to  show  a  prescriptive  right 
In  the  railroad  company  to  the  easement,  since 
such  evidence  does  not  show  a  continuous  exercise 
and  enjoyment  of  the  right  of  way  during  the  10 
years.— Texas  W.  By.  Co.  V.  Wilson,  (Tex.  Bup.) 
18  B.  W.  8i». 
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6.  In  an  action  to  recover  land  naed  for  more 
than  l^ears  \>j  a  railroad  company  as  a  right  of 
way,  Matlmony  by  one  of  the  directors  of  the 
road  that  the  company  entered  on  the  land  ex- 
peotJDg  to  pay  for  the  right  of  way  when  called 
on  by  the  owner  is  InaulOcient  to  show  an  in- 
tent to  preacribe  for  an  easement  onder  a  claim 
of  right  In  the  company,  independent  of  and  an- 
tagonistic to  the  owner  of  the  land;  and  a  finding 
by  the  court  below  that  the  company  had  failed 
to  acquire  an  easement  by  prescription  will  not 
be  disturbed.— Texas  W.  By.  Co.  7.  Wilson, (Tex. 
Sup.)  U  &  W.  885. 

By  implication — Ways. 

7.  Wheni  a  land-owner  had  for  more,  than  30 
years  so  used  one  parcel  of  his  land  as  to  have 
fastened  upon  it  an  easement  of  way  if  it  had 
belonged  to  a  different  person,  and  snob  way  was 
xeasonably  necessary  to  the  enjoyment  of  the 
other  parcel,  and  after  severance  of  the  paroela, 
and  for  nearly  20  years,  the  way  had  been  need, 
and  was  known  to  have  existed  for  18  years  by 
the  person  who  bought  the  servient  parcel,  an 
easement  by  implication  will  be  deemed  tn  exist, 
and  the  purchaser  will  be  deemed  to  bare  bought 
with  notaoe  thereof.— BightseU  r.  Bala,  (Tenn.) 
18  &  W.MS. 

Xyection. 

Of  passengar,  see  Ccmrien,  84-41. 

EJECTMENT. 

See,  also,  Advene  Possetsion;  Trespan  to  Trv 

TMe. 
By  vendor  nnder  ohampertons  oonveyaBoe,  see 

Champertu  and  Xainienanoe,  8, 

Title  to  support. 

1.  Under  a  mining  lease,  whereby  the  lessee 
agrees  to  commence  testing  the  land  within  three 
years,  and  to  pay  the  lessor  "one-tenth  of  the 
net  profits  of  whatever  may  be  disoovered  and 
worked  in  and  upon  said  lands  deemed  advisable 
to  be  tested  and  worked"  by  the  leasee,  the  lat- 
ter cannot  maintain  eleotment  unless  he  has  liad 
possession,  or  opened  mines  on  the  land.— Petro- 
leum Co.  V.  Ck>al,  Coke  &  Uanof'g  Ca,  18  S.  W^. 
65,  89  Tenn.  881. 

Defenses. 

2.  In  ejectment,  title  in  •  third  perton  wiU 
•vail  defendants,  though  not  pleaded  specially. 
—Woods  V.  Bonner,  18  8.  W.  67,  89  Tenn.  411. 

Sridenoe. 

8.  In  ejaotment,  where  plaintlfl  claims  title 
through  the  hoira  of  the  former  owner,  and  de- 
fendant olalms  by  parol  gift  from  such  owner, 
who  put  her  in  possession,  and  by  adverse  pos- 
session since  then,  and  it  is  disputed  whether  de- 
fendant's poasession  was  under  claim  of  owner- 
ship, it  is  error  to  exclude  evidence  on  behalf  of 
plaintiff  that,  after  defendant  took  possession, 
the  alleged  donor's  estate  paid  the  taxes  on  the 
land.— Allen  T.  Mansfield,  (&Io.  Bup.)  18  &  W. 
9uL 

4.  In  ejectment,  where  plaintiff  claims  title 
through  the  heirs  of  the  former  owner,  and  de- 
fendant claims  by  parol  gift  from  such  owner, 
who  put  her  in  poasession,  and  by  adverse  pos- 
session sinoe  then,  evidence  having  been  admit- 
ted on  behalf  of  plaintiff  that  after  hU  purchase, 
and  while  defendant  was  in  possession,  he  built 
a  bouse  on  the  land,  and  that  defendant  made  no 
objection  and  set  up  no  claim  of  ownership,  it  is 
error  to  exclude  evidence  of  the  value  of  such  im- 
provements, since,  the  more  valuable  they  were, 
tbe  more  reason  there  was  for  defendant  to  make 
knowD  her  claim.— Allen  v.  JUanslield,  (Mo.  Sup.) 
18  a  W.  9U1. 

j)^  JLn  oiectment,  plalntisa  must  stand  on  the 
strength  of  their  own  title,  and  where  defendants 
claim  title  In  a  third  person,  which  plaintiffs 
claimed  was  abandoned,  the  burden  of  showing 
such  abandonment  was  on  plainilfls. — Woods  v. 
Bonner,  18  B.  W.  67,  89  Tenn.  411. 


Mesne  profits  and  impro^emsnta. 

6.  Under  Bev.  BL  {{  3858-8856,  providing  thU 
•  judgment  in  ejectment  for  plaintiffa  ahoud  in- 
elude  the  accruing  rents  and  profits  until  posses- 
sion is  delivered,  such  a  judgment  awarded  plain- 
tiffs a  certain  sum  per  month  till  possession 
should  be  delivered  to  them.  In  a  sabseqnent  ac- 
tion brought  by  the  defendants  In  ejectmeDt  for 
the  value  of  improvements  put  npon  tbe  land  by 
them,  an  injunotion  was  granted  atajring  oaeea- 
tion  on  tbe  judgment  in  ejectment,  and  waa  flaal- 
ly  made  perpetual,  unless  plaintiffa  In  ejectnunt 
should  pay  tue  valae  of  the  im^ovements.  Held, 
that  the  injunction  did  not  prevent  the  aoomiog 
thereafter  of  tlte  monthly  rents  and  profits  under 
the  judgments  in  etootmenL— tttnmpT.  Homback, 
(Ma  Bup.)  18  8.  W.  87. 

ELECTIONS  AND  VOTERS. 

Australian  ballot  law — Constitutioinal* 

Ity. 
1.  The  Australian  ballot  system   is  not  ob- 
noxious to  the  constitntiooal  provision  that  all 
elections  shall   be  free  and  open.— State  r.  Mo- 
Millan,  (Mo.  Bup.)  18  B.  W.  78i. 

—^  Application  to  election   of  alder- 
men. 

S.  Rev.  St  1889,  o.  «0,  art  8,  proridlDg  for 
the  Australian  ballot  system,  and  Act  April  4, 
1891,  (Bess.  Acts  1891,  p.  186,)  making  the  pro- 
visioos  apply  to  all  the  eleotion  precincts  In  the 
state,  apply  to  an  election  to  fill  vacancies  In  tbe 
board  of  aldermen  of  a  ciiy  of  the  fourth  claaa, 
though  Rev.  Bt  |  1887,  providea  that  soch  va- 
cancies shall  be  filled  by  election,  as  provided 
by  ordinance,  as  by  section  1908  it  Is  provided 
that  ordinances  on  any  subject  ahaU  be  in  oon- 
formlty  with  the  atate  law  theceon.— State  r. 
McMillan,  (Mo.  Sup.)  18  a  W.  784. 

Failure  to  give  notice — SfRsot. 

8.  The  oomplaint,  in  an  action  to  restrain  de- 
fendant from  performing  the  duties  of  a  mtuiiei- 
pal  office,  alleged  that  the  oity  election  was  held 
without  proi>er  notioe:  but  it  admitted  that  it 
was  held  on  the  day  fixed  by  the  act  of  Incor- 
poration, that  defendant  had  the  qoalificationa 
prescribed  in  the  eity  oharter,  and  that  be  re- 
ceived the  votes  of  the  legal  voter*  of  the  cl^. 
field,  that  defendant  was  entitled  to  ttie  offlce, 
although  the  manner  of  holding  the  electton  may 
have  been  informal.— Smith  v.  Cmtcher,  (Ky.) 
18  B.  W.  aSL 

OfTenses  against  eleotion  laws — Brfbary. 

4.  Oen.  Bt  o.  88,  art  IS,  SS  11,  13,  relating 
to  elections,  provide  that  whoever  shall  bribe 
another  shall  be  fined  and  Imprisoned,  and  be 
excluded  from  suffrage  for  five  yeara.  Section 
1,  art  1,  provides  that  whenever  in  this  chapter, 
or  in  any  atatute  hereafter  passed,  it  is  said  that 
an  election  shall  beheld,  or  an  equivalent  expiea. 
sion  is  used  in  reference  to  a  state,  diatrics  or 
county  election,  it  shall  be  deemed  to  mrean  aa 
election  by  the  qualified  voters,  to  be  held  at 
the  voting  place  or  precincts  whose  voters  have 
a  right  to  vote  in  the  "election  of  the  oStcers 
designated."  field,  that  this  statute  as  to  brib- 
ery does  not  apply  to  the  buying  of  a  vote  at  aa 
election  to  take  the  sense  of  the  voters  of  a  coun- 
ty as  to  making  a  county  subscription  to  stock  of 
a  railroad.— Curran  v.  Taylor,  (Ky. )  18  a  W.  333. 

5.  The  buving  of  a  vote  at  an  election  to  take 
the  sense  of  the  voters  of  a  county  as  to  maslDg 
a  county  subscription  to  stock  of  a  railroad  is  aa 
offense  at  common  law.— Curran  v.  Taylor,  (Ky.) 
18  B.  W.  888.  '       .    "- 

Destraotion  of  ballot-box. 

6.  The  destruutlon  of  a  ballot -box,  and  the 
ballots  therein  contained,  on  the  evening  after 
an  election,  oonstitutes  a  oomman-iaw  offense.— 
Mason  v.  State,  (Ark.)  18  B.  W.  837. 

7.  The  orime  of  destroying  the  bai lot-box 
used  and   tbe  ballot  cast  at  an  election  for  oa»- 
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peMnwa  and  presidential  electors  can  be  pun- 
bbed  by  the  state  as  well  as  the  TTnlted  States. 
— HasoB  ▼.  Bute,  (Ark.)  18  B.  W.  837. 

Emajicipation. 
See  Parent  and  ChUd,  1. 

EMBEZZIjEMENT. 

What  oonstltntes. 

1.  On  a  prosecution  forembezxllng  a  piano  by 
an  agent  for  tbe  sale  of  prosecuting  witness' 
pianos  and  organs,  an  Instruction  thatlf  defend- 
ant, with  Intent  to  embeszla  the  piano,  sold  it, 
and,  to  further  carry  out  such  purpose,  took  a 
note  In  his  own  name,  and  sold  the  note,  he  would 
be  guilty,  is  correct — State  v.  Adams,  (Ho.  Sup.) 
18  S.  W.  1000. 

a.  A  provision  in  the  contract  under  which 
defendant  handled  and  sold  the  pianos,  that 
pianos  remaining  longer  than  a  certain  time 
should  be  returned,  or  defendant  wonld  pay  In- 
terest thereafter,  does  not  change  defendant's 
rights  as  to  pianos  remaining  longer  than  the  pe- 
riod specified:  he  was  still  only  an  agent  to  sell 
them.— State  t.  Adams, (Uo.  Sup.)  18  B.  W.  1000. 

Indiotment. 

8.  An  indiotmeni  under  Rev.  Bt.  |  RMB,  for 
embezzling  a  piano,  la  snfflcient  if  it  substantiid- 
ly  follows  the  language  of  the  statate.— State  r. 
Adams,  (Mo.  Bup.)  18  B.  W.  1000. 

4.  The  concluding  words  of  the  indictment, 
that  defendant  did  ■'felonlonsly  steal,  take,  and 
carry  away"  tbe  piano,  merely  state  conclusions, 
and  do  not  render  the  indictment  bad  for  duplic- 
ity.—State  ▼.  Adams,  (Mo.  Sup.)  18  &  W.  1000. 

Syidenoe. 

5.  On  a  prosecution  for  embezzling  a  piano, 
where  It  appears  that  defendant  was  the  prose- 
eating  witness'  agent  for  the  sale  of  nianos 
and  organs,  and  that  their  transactions  extended 
over  aereral  years,  a  statement  of  accounts  ren- 
dered by  the  prosecuting  witness  to  defendant, 
which  shows  that  defendant  had  the  piano  in 
question  on  hand  at  acertalndate,  is  propcrlyad- 
mitted  in  evidence  after  it  was  first  introduced  In 
part  by  defendant  daring  the  cross-examination 
of  the  prosecuting  witness. — State  r.  Adams, 
(Mo.  Sup.)  18  S.  W.  1000. 

6.  Cnder  such  circumstances,  copies  of  let- 
ters written  by  the  prosecuting  witness  to  defend- 
ant, requesting  him  to  make  a  settlement  and  ac- 
count for  the  pianos,  are  admissible,  especially 
where  defendant  does  not  deny  the  sale  of  the 
piano  and  the  appropriation  of  the  proceeds,  but 
clainu  that  he  did  so  for  the  purpose  of  procur- 
ing a  settlement,  and  of  retaining  in  his  hands 
monsy  enough  to  pay  the  balance  due  himself. — 
But*  T.  Adams,  (Mo.  Bup.)  18  8.  W.  lOOa 

EMINEirr  DOMAIN. 

Procedure — Costs. 

1.  The  provision  of  the  charter  of  the  city  of 
Bt.  Louis,  art  e,  (  8,  (Rev.  Bt  1889,  p.  iVil,) 
with  respect  to  proceedings  for  the  condemna- 
tion of  lands  for  city  purposes,  that  "the  costs  of 
proceedings  up  to  and  including  the  filing  of  the 
report  of  the  commissioners  shall  be  paid  by  tbe 
city, "  does  not  authorize  the  allowance  as  costs 
against  the  city  of  attorney's  fees,  charges  of  ex- 
pert witnesses,  and  other  similar  expenses  in- 
curred by  the  land-owner  in  developing  tbe  char- 
acter and  extent  of  deposits  of  clay  daimed  by 
him  to  exist  on  land?  sought  to  be  appropriated 
for  city  purposes.— City  of  St.  Louis  r.  Meintz, 
Ctia,  Sup.)  18  S.  W.  80. 

■ Bight  to  jury  trial. 

a.  Const.  Mo.  art.  3,  {21,  provides  that  tbe 
compensation  to  be  paid  for  private  propertytaken 
for  public  use  "shall  be  determined  by  a  Jury  or 
board  of  commissioners  of  not  less  than  three 
freeholders,   in  such  manner  as    may  be  pre- 


scribed by  law. "  Article  13,  |  4,  after  declaring 
that  the  right  of  eminent  domain  shall  never  be 
so  construed  as  to  prevent  the  taklngof  property 
of  Incorporated  companies,  provides  that  "the 
right  of  trial  by  jury  shall  be  held  inviolate  in 
an  trials  of  claims  for  compensation,  when,  in 
the  exercise  of  said  right  of  eminent  domain,  any 
incorporated  company  shall  be  interested  either 
for  or  against  tbe  exercise  of  said  right. "  Held, 
that  the  report  of  the  commissioners  might  be 
questioned  by  either  party  by  demanding  a  lury. 
Railway  Co.  v.  MiUer,  17  B.  W.  499,  106  Mo.  458, 
followed.— Chicago,  B.  F.  &  C.  Ky.  Co.  v.  Bates, 
(Mo.  Sup.)  18  S.  W.  1188;  Bamev.  Eubanks,  Id. 
1184. 

8.  Where  commissioners  were  appointed,  and 
assessed  tbe  damages  resulting  from  the  con- 
demnation of  property  for  a  railroad  right  of 
way,  either  party  to  the  proceedings  is  entitled, 
as  a  matter  of  constitutional  right,  to  have  the 
damages  reassessed  by  a  ]ury.  Railway  Uo.  v. 
Miller.  (Mo.  Sup.)  17  S.  W.  499,  followed.— Chi- 
cago, S.  F.  &  C.  Ry.  Ck>.  V.  Elliott,  (Mo.  Sap.) 
18  S.  W.  901. 

Bight  to  oomiienBation. 

4.  The  erection  of  a  bridge  by  a  county  is  not 
a  taldng  of  a  former  franchise  to  private  per- 
sons who  established  a  ferry  near  by,  so  as  to  en- 
title them  to  compensation  for  the  resulting  dam- 
age.—Hydes  Ferry  Turnpike  Co.  v.  Davidson 
County,  (Tenn.)  18  S.  W.  680. 

fi.  A  railroad  company  began  proceedings  to 
condemn  a  right  of  way  over  plaintiff's  land, 
A  few  months  afterwards  plaintiff  sold  the  land 
by  an  absolute  deed.  Subseijuently  the  condem- 
nation proceedings  were  dismissed.  Flaintift 
then  brought  suit  for  damage  for  the  construo- 
tion  of  the  road  across  this  land,  plaintiff's  ven- 
dee being  made  a  party  defendant.  The  company 
filed  a  jlea  asking  for  a  condemnation  of  the 
land.  Meld,  that  plaintUt  was  entitled  to  com- 
pensation for  the  injury  to  the  land  resulting 
from  the  construction  of  the  road,  and  for  the  use 
of  the  land  occupied  by  the  company  from  the 
time  of  its  entry  to  the  date  of  the  sale  bf  plain- 
tiff, and  that  plaintiff's  vendee  was  entitled  to 
recover  for  the  value  of  the  land  taken,  and  for 
any  such  decrease  in  value  of  the  remaining  land 
as  might  have  resulted  from  the  acquisition  by 
the  company  of  a  permanent  right  of  way.— FOi^ 
dyce  T.  WoIfeL  fTex.  Sun.)  18  S.  W.  146. 

Measure  of  damages. 

6.  In  an  action  against  a  railroad  company  for 
the  depreciation  in  value  of  two  lots,  alleged  to 
have  been  caused  by  the  operation  and  constrao- 
tion  of  certain  railroad  tracks,  where  it  appears 
that  the  lots,  before  the  tracks  were  laid,  were 
worth  not  more  than  8625,  a  verdict  for  ^iOO  is 
excessive.— Gulf,  0.  &  S.  F.  R.  Ca  ▼.  Fink, (Tex. 
Sup.)  18  S.  W.  498. 

7.  Tbe  depreciation  of  the  profits  of  a  ttim- 

Slke  and  ferry  company  cannot  be  considered  in 
etermining  the  damages  occasioned  by  an  ap- 
propriation of  a  part  of  such  companv's  property 
by  a  county  in  erecting  a  free  bridge  in  the 
vicinity.— Hydes  Ferry  Turnpike  Co.  v.  David- 
son County,  (Tenn.)  18  S.  W.  686. 

8.  The  damages  to  be  awarded  against  a  rail- 
way company  for  constructing  and  maintaining 
new  railroad  tracks  in  addition  to  those  already 
in  use  in  front  of  plaintiff's  premises  are  not  to 
be  measured,  necsssarily,  by  the  numerical  pro. 
portion  or  the  use  of  tbe  new  tracks  as  com- 
pared with  the  old,  but  a  verdict  may  l>e  sus- 
tained upon  the  opinions  of  witnesses,  expressed 
in  a  general  way,  as  to  the  amount  of  damage 
occasioned  by  the  new  tracks.— Qulf,  C.  &  S.  P. 
Ry.  Co.  V.  Necco,  (Tex.  Bup.)  18  8.  W.  564. 

Bights  and  remedies  of  land-owners. 

9.  In  an  action  against  a  city  for  the  valuft 
of  a  strip  of  land  taken  for  the  purpose  of  widen- 
ing an  alley,  plaintiff  proved  that  she  was  in  the 
actual  possession  of  the  land,  as  part  of  her 
homestead ;  that  it  had  never  been  a  part  of  the 
alley;  that  the  city  council  pa-sscd  an  ordlnanca 
for  "widening  the  alley;"  and  that  tJbe  citymachf^ 
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shal  ton  down  har  fence,  mored  It  back  Into  her 
yard,  and  entirely  dispossessed  her  of  the  strip 
ol  land  in  controversy,  wltnout  any  offer  of  com- 
pensation. HeUU  that  the  evidence  was  suffl 
oient  to  sustain  a  finding  that  it  was  the  purpose 
of  the  olty  to  condemn  or  appropriate  the  land  as 
a  part  of  the  alley-way;  and  that,  plaintiff  hav- 
ing elected  to  ratify  such  appropriation  by  bring- 
ing an  action  for  the  value  of  the  land,  it  was 
proper  for  the  court  to  vest  the  title  in  the  city 
on  the  satisfaction  of  the  judgment  for  damages. 
—City  of  East  Dallas  v.  Barksdale,  (Tex.  Sup.) 
U  S.  Vf.  329. 

10.  Since  a  city  is  a  mere  trespasser  In  enter- 
ing on  land  in  plaintiff's  actual  possession  with- 
out first  offering  to  make  compensation,  plain- 
tiff's actual  and  exclusive  possession  of  the 
property  Is  sufficient  prima  facte  evidence  of 
ownership  to  justify  a  recovery  for  the  value  of 
the  land,  which  bad  been  appropriated  by  the 
city  for  widening  an  alley.— City  of  Blast  Dallas 
T.  Barksdale,  (Tex.  Sup.)  18  S.  W.  829. 

11.  The  mere  fact  that  a  city  may  have  the 
legal  title  to  a  strip  of  land  adloining  on  an  alley 
will  not  justify  it  in  entering  thereon  and  dis- 
turbing an  abutting  owner's  actual  possession 
ftnd  iDclosure,  without  a  resort  to  any  legal  meth- 
ods for  obtaining  possession  of  the  land. — City  of 
East  Dallas  v.  Barksdale,  (Tex.  Sup.)  18  &  W. 
8S9. 

Entioing  Away  Servant. 

de«  Matter  and  Semant,  1-8. 

Equalization. 

Of  taxes,  see  Taxation,  8-i. 

EQUITY. 

Bee,  also,  Cftortties;  Viacovem:  Fraud;  Fraud- 
ulent Convei/ances;  Injunetton;  Mortgages; 
PartWmi;  PartneriMp;  Quieting  Title;  Spe- 
efjle  Performance:  Trueti. 

Jurisdiction  of  chancery  court,  see  Courti,  4. 

—  review  of  excommunication  from  church,  see 
.  BeliQlDVM  Soelettes,  IS. 

Relief  against  execution,  see  Execution,  SO,  SL 

—  judgment,  see  Judgment,  i&-S&. 

Jarisdlction. 

1.  On  foreclosure  of  k  trust-deed,  where  the 
ohildren  of  defendant  and  his  deceased  wife 
•ought  to  intervene,  setting  up  their  ownership, 
as  heirs  at  law  of  their  motlier,  of  one-half  undl- 
Tlded  Interest  in  the  lands  described  in  the 
trust-deed,  which  was  executed  by  defendant 
alone,  after  the  mother's  death,  and  in  which  their 
claim  was  recognized,  the  court  properly  struck 
out  their  plea,  as  they  have  a  plain  legal  remedy 
to  secure  their  interest. — Uiuzie  v.  £empner, 
(Tex.  Sup.)  18  S.  W.  659. 

i-  A  court  of  equity,  on  declaring  an  execu- 
tion sale  void,  has  jurisdiction  to  set  aside  the 
satisfaction  of  the  judgment,  and  to  enforce  the 
lien  of  tbe  judgment  creditor  by  decree. — Ballard 
T.  Scruggs,  (Tenn.)  18  &  W.  859. 

Beformation  of  oontraots. 

8.  The  description  in  a  deed  will  not  be  re- 
formed for  mistake  unless  the  evidence  is  most 
clear  and  convincing. — ^Koonts  t.  Owena,  (ICo. 
Sup.)  18  S.  W.  928. 

4.  An  allegation  In  a  suit  to  have  a  deed  de- 
clared a  mortgage,  that  the  imposition  and  fraud 
practiced  on  the  grantor's  wife  consisted  in  se 
curing  her  signature,  without  a  privy  examina- 
tion or  explanation,  and  that  the  grantee  knew 
of  the  fraud  and  imposition,  sufficiently  shows 
tbe  letter's  connection  with  the  fraud.— -Sray  r. 
Shelby,  (Tex.  Sup.)  18  a  W.  809. 

—  Rescission  and  oanoellation  of  oon- 
tracts. 

5.  A  grantor  sued  her  son,  the  grantee  of  a 
tract  of  land,  to  cancel  the  deed  for  fraud,  al- 
leging that  she  intended  to  couvev  only  a  frac- 


tion of  the  tract  to  her  granddaughter,  aod 
thought  she  was  doing  so  when  she  signed  tlie 
deed  to  her  son.  The  son's  grantee  Intervened, 
claiming  to  be  a  2>ona  fldie  purchaser.  Hefd, 
that  t^e  fact  that  the  intervener's  agent,  wlio 
negotiuced  tbe  purchase  for  him,  was  present 
when  plaintiff  signed  the  deed  to  her  son,  and 
Icnew  that  she  did  not  know  or  understand  the 
contents  thereof,  was  not  sufficient  to  invalidate 
intervener's  title,  in  the  absence  of  evidence 
showing  that  plaintiff's  grantee  participated  in 
the  fraud.— Banks  v.  Martin,  C^ez.  Sap.)  18  S. 
W.  90^ 

0.  In  a  suit  to  set  aside  deeds  by  platntiS  to 
a  railroad  company,  it  appeared  that  her  deceased 
husband  bad  conveyed  to  the  company  an  ease- 
ment of  a  right  of  way  and  depot  gronnds;  that 
thereafter  he  conveyed  to  plaintiff  250  acres,  to 
be  conveyed  by  her,  out  of  a  tract  of  land,  to 
the  company  that  uie  deed  from  her  to  the  com- 
pany conveyed  260  acres  in  addition  to  the  right 
of  way  and  depot  grounds,  which  was  about  27 
acres.  Plaintiff  claimed  that  this  was  a  mistake, 
caused  by  fraudulent  representations  at  the  time 
she  executed  the  deeds;  tnat  they  conveyed  bnt33) 
acres;  but  It  appeared  that  the  deeds  were  fnlly 
explained  to  her,  and  that  she  kept  one  of  them 
for  several  days  before  acknowledging  it,  and 
was  surrounded  l>y  her  friends  when  she  executed 
them,  and  that  the  land  was  described  In  the 
deeds.  The  company  understood  the  transaction 
and  Intended  that  the  conveyance  should  embrace 
the  2G0  acres  in  addition  to  the  right  of  way  and 
depot  grounds,  field,  that  she  was  not  entitled 
to  recover.— May  v.  ^n  Antonio  &  A.  P.  Town- 
Bite  Co.,  (Tex.  Bup.)  18  &  W.  969. 

7.  In  an  actim  to  foreclose  a  vendor's  lien  for 
a  portion  of  the  purchase  money,  where  defend- 
ant pleads  that  plaintiff  misrepresented  the  land 
as  one  connected  piece,  and  it  appears  that  de- 
fendant held  tbe  land  for  three  years,  and  knew 
that  there  were  two  separate  tracts  when  he 
purchased  it,  the  deed  will  not  be  canceled.— 
FeirUl  V.  Coombs,  (Ky.)  Is  &  W.  220. 

Manballng  assets. 

8.  Where  it  is  shown  that  a  judgment  has 
been  recovered  against  both  the  administrator 
of  an  estate  and  a  surety  on  the  bond  of  such  ad- 
ministrator; that  the  surety  has  received  noth- 
ing either  from  the  assets  uf  the  estate  or  from 
the  administrator  as  such,  and  is  insolvent:  and 
that  the  administrator  has  converted  ttie  Inter 
est  of  the  judgment  creditor  In  the  estate,  and  Is 
solvent,— the  judgment  creditor  will  berestratned 
from  selling  lands  purchased  by  plaintilEB  of 
tbe  insolvent  surety  until  the  property  of  the 
administrator  has  been  subjected  to  the  pay- 
ment of  the  judgment.— Hill  r.  Mellon,  (Ark.)  It 
S.  W.  540. 

Pleading — Original  bilL 

9.  A  bill  in  which  the  oomplalaant  seeks  to 
amend  and  foreclose  a  mortgage  given  by  a  mar- 
ried woman,  and,  as  alternative  relief,  prays 
that,  if  foreclosure  is  denied,  the  mortjgagor's 
title  may  be  decreed  to  be  held  in  fraud  of  her 
husband's  creditors,  and  the  land  subjected  to 
sale  as  the  property  of  her  husband  for  the  bene- 
fit of  complainant  as  one  of  tne  creditars.  Is  de- 
murrable for  repngnancr.— Bynum  t.  Bwarti 
(Tenn.)  18  &  W.  891. 

—  Amendment. 

10.  Where,  by  a  ruling  on  demurrer,  a  bQI  is 
partially  disniissed  and  partially  retained,  tilie 
complauumt  may  amend  at  any  time  before  final 
decree.— Liookout  Bank  v.  Suaong,  (Xenn.)  18  S. 
W.389. 

Masters  In  ohanoery — Beport. 

11.  Where  a  matter  is  referred  to  a  master  la 
chancery  for  his  investigation,  it  is  his  dnty  to 
report  only  his  conclusions,  and  it  would  be  im- 
proper to  report  the  authority  and  proceedings 
under  wbich  tbe  report  was  made.  — Trigg  T. 
Trigg,  (Tex.  Sup.)  18  S.  W.  813. 

13.  An  exception  to  the  validi'y  of  a  master's 
report  as  a  whole  is  waived  by  failure  to  bring 
it  to  tbe  cUouuellor's  attention  until  after  he  has 
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puMd  on  all  other  qgestlons  In  the  ease.— Lonf- 
alra  y.  Fain,  18  a  W.  70.  89  Tann.  808. 

18.  The  fact  that  a  master  in  ohancerjr  em- 
ploya  one  of  the  parties  to  a  suit  as  his  amann- 
ensis  does  not  loTalidate  the  master's  report, 
where  no  Improper  conduct  on  the  part  of  the 
amanuensis  la  shown  or  claimed. — Longmlra  r. 
Fain,  18  B.  W.  70,  89  Tenn.  898. 

Liability  for  ftmds. 

14.  Where  a  commissioner  In  ohannerj  sella 
land  belonging  to  certain  infants,  and  ooUeots 
the  pcrchaM  money,  and  retains  aiid  uses  for  his 
«wn  porposes,  and  never  aooonntt  tor,  a  portion 
thereof,  he  is  ohargeable  with  interest  thereon. 
-Ferrla  t.  Lebus,  (Kj.)  18  &  W.  1010. 

■^—  BondB. 

15.  Where  a  commissioner  In  chancery,  being 
required  by  an  order  of  court  to  pay  over  money  in 
his  hands,  came  Into  court,  and  executed  a  bond 
stipulating  that,  if  he  could  delay  its  payment 
until  a  conrenient  time,  he  wonld  account  for  all 
money  in  bis  hands,  with  Interest  thereon,  tuob 
bond  is  valid,  though  it  is  not  such  as  is  re- 
paired by  statute  to  be  executed  by  a  commls- 
stooer  in  chancery.— Ferrin  t.  Lebus,  (Ey.)  18 
&  W.  1010.  -.»-*/ 

EBBOB,  WBIT  OF. 

8«e,  also.  Appeal;  ItixseptUmM,  BOl  cf;  Ntm 
TriaU 

When  Ilea. 

Under  Rer.  St.  art  1SS9,  whloh  proTldes 
Ihat  a  writ  of  error  may  be  saed  out  at  any  time 
MTithlntwo  years  after  the  rendition  of  linal  Judg- 
ment, the  perfecting  of  an  appeal,  which  isaevei 
prosecuted,  does  not  deprive  a  party  of  hia  right 
to  a  writ  of  error,  eapecially  where  defendant  In 
error,  altbongh  entitled  to  an  affirmance  of  the 
Judgment,  falls  to  ask  for  it  during  the  term  to 
wbrch  the  appeal  is  returnable,  and  the  appeal 
itself  in  no  way  obstructed  his  enforcement  of 
the  Judgment.  —Thompson  t.  Anderson,  (Tez. 
Bap.)  18  B.  W.  U8. 

ESTATES. 

tJee,  also,  Cwrtety:  Dower;  EaaemenU:  Borne- 
gtead;  Tenaney  in  Common  and  Joint  Ten- 
nnev- 

Created  by  will,  see  WiU»,  IS-ML 

Sale  by  lift-tenant — BlghtB  of  remain- 
der-men. 

In  ejectment  by  remainder-men  against 
the  vendues  of  the  life-tenant,  it  appeared  that 
the  plaintiffs  had  received,  either  by  gift  or  dls- 
tribntlon,  the  property  at  the  life-tenant,  who 
was  their  mother.  Held,  that  plalntUb  should 
•ccoont  to  defendants  for  so  mnch  of  such  pnr- 
ohase  price  as  came  to  their  bands,  whether  the 
life-tenant  waa  liable  on  her  warranty  of  title 
«r  not— l^nga  r.  Ondgell.  (Kjr.)  18  8.  W.  tfO. 

ESTOFFEIi. 

By  Judgment,  res  Judicata,  see  Judgment,  4-18. 
To  allege  Infancy,  see  Infaiuni,  4. 

By  deed. 

1.  Where  a  person  conveyed  to  his  children, 
by  general  warranty,  land  on  whidi  he  had  per- 
mitted the  taxes  to  remain  unpaid,  and  after- 
wards the  land  was  sold  to  pay  the  taxes,  and 
was  purchased  by  him,  such  purchase  was  but  a 
pajrment  of  the  taxes,  and  an  entire  extinguish 
ment  of  the  tax- title. —Frame  v.  Carathets,  (Ma 
Sup.)  18  S.  W.  S27. 

a.  The  result  would  be  the  same  where  the 
father  repurchased  the  land  from  one  who  had 
bought  It  at  the  Judgmunt  sale.— Frank  v.  Ca- 
ruthen,  (Mo.  Bop.)  18  S.  W.  027. 

8.  in  trespass  to  try  title,  plaintiff  claimed 
under  a  oonTeyance  executed  by  five  sisters, 
«l»iffling  to  be  heirs  of  their  deceased   brother, 


L.  The  deftese  was  that  it  did  not  appear  that 
h.'a mother  was  dead  at  the  time  of  the  oonvev- 
anoe,  and  that,  under  the  oivil  law  then  ia 
foroe,  she,  and  not  her  daughters,  were  U'a 
heirs.  It  appeared  that  before  the  Inception 
of  defendant's  title  the  mother  died,  and  that 
the  daughters  (L.'s  sisters)  were  her  heirs. 
Beld.  not  withstanding  the  faot  that  the  con- 
veyance of  "the  fee-simple"  by  the  daughters 
oontalned  no  warranty  of  title,  that  the  estate 
descending  to  the  daughters  on  the  death  of  the 
mother  Inured  to  the  benefit  of  their  grantee, 
and  that  they  and  their  privies  were  estopped 
from  setting  up  want  of  title  in  themselves  at 
the  time  of  theconveyance.— Undsay  v.  Freeman, 
(tix.  Bup.)  18  &  W.  7^. 

4.  Wliere  one  wbo  has  conveyed  his  land  as 
•eourlty  for  a  usurious  debt  takes  from  the  gran- 
tee a  bond  for  title  containing  a  covenant  to  pay 
rent  to  such  grantee  until  a  deed  should  be  made 
according  to  the  bond,  it  does  not  thereby  estop 
himself  from  asserting  that  the  conveyance  waa 
not  an  absolute  deed,  since  a  party  cannot  bind 
himself  by  an  estoppel  where  his  express  agree- 
ment would  not  be  binding  liecause  contrary  to 
law.-Josey  t.  Davis'  Adm'r,  (Ark.)  18  B.  W. 
18S. 

6.  Though  a  grantor  bad  do  title  when  a 
deed  was  made,  by  his  covenants  of  warranty  the 
title,  when  acquired,  inured  to  the  benefit  of  the 
grantee.— Woods  t.  Bonner,  18  B.  W.  07,  88  Tenn. 
41L 

8.  Where  a  grantor  in  good  faith  and  fin*  a 
valuable  consideration  conveys  lands  by  deed 
duly  recorded  to  an  association  named  therein  aa 
the  grantee,  he  and  his  subsequent  grantees  are 
estopped  to  deny  the  capacity  of  such  grantee  to 
take  lands  as  against  it  or  its  grantees,  although, 
owL.g  to  a  mistake  of  the  attorney,  the  incorpo- 
ration of  the  association  was  not  perfected  until 
after  such  convevance.— Reinhard  v.  Virginia 
Lead  Min.  Co.,  (Mo.  Bup.)  18  a  W.  17. 

By  record. 

7.  Where  a  portion  of  a  tract  of  land  is  sold 
by  plaintiff,  wbo  retains  a  lien  thereon,  and  aft- 
erwards a  petition  is  filed  for  a  sale  of  the  entire 
tract,  on  the  ground  that  it  ia  indivisible,  and 
in  that  action  plaintiff  files  a  petition,  asking 
to  be  made  a  party,  and  it  appears  that  she  signed 
and  acknowledged  a  release  of  her  lien  against 
the  portion  first  sold,  and  the  iudgment  rendered 
to  the  case  recites  that  the  lien  was  released, 
the  Judgment  is  notice  to  the  purchaser  of  such 
release,  and  plaintiff,  though  testifying  that  aha 
did  not  release  the  lien,  is  bound  by  the  Judg* 
ment.— Hamilton  y.  Cole,  (Ey.)  18  a  W.  IS. 

-^  Inoonaiatent  defenaea  to  salt. 

8.  In  ejectment.  It  appeared  that  plaintifPa 
grantor  and  one  J.  had  owned  the  land  as  tenania 
In  common,  and  that  a  lease  of  tbe  land  had  baea 
executed,  with  the  assent  of  both  owner%  ia 
whloh  the  name  of  plaintifCa  grantor  had  beaa 
inserted  as  sole  lessor.  Held,  that  defendanta 
were  not  estopped  to  deny  that  the  tenant's  pos- 
session under  tbe  lease  was  adverse  to  J.  by  th« 
faot  that  defendants*  grantor,  claiming  under 
mesne  conveyances  from  J.,  had  luHtituted  eject- 
ment against  plaintiff's  grantor  and  the  tenant, 
alleging  that  they  unlawfully  withheld  the  pos- 
session of  the  premises  in  question;  the  rule 
against  Inconsistent  defenses  applying  only  to 
inconsistent  defenses  In  the  same  suit.— Comstock 
r.  Eastwood,  (Mo.  Bup.)  18  a  W.  88l 

In  pala. 

9.  The  maker  of  a  note  to  a  corporation  Ia  ••- 
topped  from  denying  the  power  of  the  corpora- 
tion to  loan  the  money  for  which  tbe  note  waa 
given.— Bond  v.  Terrell  Cotton  &  Woolen  HanuTg 
<^.,  (Tez.  Bup.)  18  a  W.  001. 

10.  Tbe  fact  that  a  person  signed  the  petttioa 
for  the  inoorporation  of  a  city,  and  afterwards 
made  a  contract  with  the  city,  does  not  estop  him 
from  joinipi!  as  relator  in  a  proceeding  to  ques- 
tion tbe  validity  of  the  city's  incorparation. -* 
Matthews  t.  Btate,  (Tex.  Bup.)  16 Ji.  W.  711.. 
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11.  A  psrtoer  pmchsMd  certain  property  and 
pat  It  ioM  the  Arm,  promisine  to  pay  the  aeUer 
from  his  share  of  the  partnership  receipts.  Aft- 
erwards the  seller  informed  the  other  membw 
of  the  firm  of  the  pnrchaslDg  partner's  promise, 
when  he  was  informed  tbst  the  purchasing  part- 
ner could  not  use  any  receipts  from  the  business 
until  a  partnership  debt  was  paid,  and,  at  the 
sufrgestlon  of  suoh  other  partner,  the  seller  then 
took  a  mortgage  on  the  purchasing  partner's  in- 
terest in  the  firm  property  as  security.  Held, 
that  the  other  partner,  who  thereafter  paid  the 
partnership  debt  out  of  his  individual  means, 
was  not  estopped  to  insist  that  such  debt  was 
prior  to  the  seller's  mortgage. —Embry  y.  Lewis, 
(Ark.)  18  B.  W.  873. 

13.  Where  the  maker  of  a  note,  believing  that 
the  payee  is  the  holder  thereof,  pays  the  latter 
without  requiring  the  surrender  of  the  note  or 
inquiring  whether  it  had  been  negotiated,  and 
there  is  no  evidence  that  the  holder  caused  such 
belief,  the  holder  is  not  estopped  from  showing 
that  the  payee  was  not  authorized  to  receive  pay- 
ment of  the  note.— Jenkins  r.  Bhlnn,  (Ark.)  U 
a  W.  840. 

In  pais — Silence. 

18.  Where  a  peiaon  conveys  a  portlOD  of  his 
land  to  a  railwav  company  for  the  purpose  of 
constructing  a  road  thereon,  and  with  full  knowl- 
edge permits  the  company  to  construct  a  railroad 
through  other  portions  of  his  land  also,  and  al- 
lows 10  years  to  elapse  after  the  completion  of 
the  road  before  making  any  objection  thereto,  suoh 
person  cannot  recover  suoh  land  in  ejectmsnt.— 
Dodd  v.  Sti  Louts  &  H.  Ky.  Ca,  (Mo.  Sup.)  18  B. 
W.  1117. 

14.  The  fact  that  such  person's  interest  in  the 
land  was  subject  to  a  life-estate  is  immaterial. — 
Dodd  V.  ijt.  Loola  &  H.  By.  Co.,  (Mo.  Sup.)  18 
a  W.  1117.  -,         ,  V  K-/ 

15.  A  hnaband,  without  his  wife's  authority, 
executed  in  his  own  name  a  bill  of  sale  of  her 
horse,  and  Indorsed  thereon  an  order  to  bis  wife 
to  deliver  the  horse  to  the  purchaser.  The  latter 
presented  the  order,  and  took  the  horse,  the  wife 
neither  consenting  nor  refusing  to  deliver  the 
horse.  Held,  that  the  mere  delivery  of  the  horse 
to  the  agent  of  the  vendee,  without  any  inten- 
tion to  ratify  the  sale  thereof,  would  not  estop 
the  wife  from  subsequently  claiming  the  horse, 
and  there  was  no  duty  resting  upon  her  to 
make  any  effort  to  reclaim  the  horse  or  to  notify 
the  purchaser  that  it  belonged  to  her.  — Lafargue 
V.  Markley,  (Ark.)  18  S,  W.  643. 

10.  Where  a  person  is,  under  a  parol  gift.  In 
possession  of  an  Inclosed  part  of  a  lot,  and  a  pur- 
chaser of  the  entire  lot  from  the  alleged  donor's 
heirs,  who  has  no  notice  of  the  gift  or  of  the  do- 
nee's claim  of  ownership,  while  ouilding  a  house 
on  the  uninolosed  part,  is  asked  by  such  donee 
to  be  allowed  to  remain  on  the  inclosed  part,  and 

fives  her  such  permission,  and  the  donee  allows 
im  to  make  the  improvements  without  objection 
or  claim  of  ownership,  she  will  be  estopped  from 
asserting  title  to  the  uninclosed  part, — Allen  ▼. 
Kansfleld,  (Mo.  Sup.j  18  B.  W.  90L 

Bepresentations. 

17.  C.  statedtodefendants  that  he  had  "given" 
certain  land  to  one  H.,  and  recommended  oer  as 
a  proper  person  to  be  given  credit.  Delendanta 
gave  her  credit,  and,  having  recovered  judgment 
on  the  debt,  levied  on  the  land,  which,  after 
such  representation  by  C,  had  been  conveyed 
back  to  him  byH.  Held,  thatC,  and  bis  grantee 
with  notice  of  the  facts,  were  estopped  to  set  up 
as  a  consideration  for  the  reconveyance  that  S. 
owed  C.  purchase  money  for  the  land,  and  recon- 
veyed  in  satisfaction  thereof.  — Graham  ▼.  Thomp- 
son, (Ark.)  18  8.  W.  68. 

18.  The  fact  that  the  deed  from  C.  to  H.  was 
on  record,  and,  if  examined  by  defendants,  would 
have  shown  that  the  land  was  not  given  to  H. 
by  C,  but  was  sold  on  credit,  does  not  defeat 
tlie  estoppel,  since  the  representation  by  C.  that 
he  had  "given"  the  land  may  have  caused  de- 
fendants to  negle<^  an  examination  of  the  records. 
—Graham  v.  Thompson,  (Ark.)  18  B.  W.  (3. 


Pleading. 

19.  An  estoppel  In  pots.  In  order  to  be  taken 
advantage  of  as  a  defense  on  the  trial  of  a  cause, 
must  he  specially  pleaded,  even  thon^h  the  cause 
is  an  equitable  proceeding. — Centrul  Nat.  Bank 
V.  Doran,  (Mo.  Bup.)  18  8.  W.  880. 

EVIDENCB. 

See,  also.  Deposition ;  DUcovery;  WUnea*. 
Aa  to  boundaries,  see  BonndnrU'^,  S-13. 

damages,  see  Dmnages,  81^85. 

Barden  of  proof,  fraud,  see  Fraud. 

Demurrer  to,  see  Trial,  IS. 

In  action  for  divorce,  see  i>t«oroe^  8. 

for  seduction,  see  Seduction,  8, 4. 

on  bond,  see  Bondt,  8-6, 

criminal  cases,  see  Carrying  Weapon*;  Crtmi- 
iial  Law,  87-47;  EmbezzlemaU,  B,  6;  False 
Packina;  Homicide,  87-46;  Intoxicating  Liq- 
uors, 6 ;  Larceny,  (V-11 ;  Libel  and  Slander, 
14,  16;  Perjury,  4r<;  Aeceivlsi0  Stolen. 
Onods,  4. 
particular  actions,  see  Ejectment,  8-6;  IVes- 
pasn,  8;  Trespass  to  Try  Title,  8-14. 
New^  discovered,  as  groona  for  new  trial,  see 

Criminal  Law,  74-78;  New  Trial,  7,  8. 
Objections  to,  see  Trial,  10-16. 
Of  adverse  possession,  see  .Adverse  Poseestion, 
8,9. 
agency,  see  Principal  and  Agent,  1,  a. 
assignment,  see  Assignment,  3. 
f rand,  see  fVaudulent  CoWDevanoes,  88,  Si. 
negligence,  see  HfegUgenee,  9-Vt. 
subsequent  repairs,  see  Matter  and  Serv- 
ant, M. 
Reception  of,  see  Criminal  Law,  iiS-96;  Trial, 

8-8 
Striking  oat,  see  Trial,  9. 
Weight  and  sulBcienoy,  see  .Appeal,  47-5a 

Judicial  notice. 

1.  The  court  will  not  take  Judicial  notice 
that  a  designated  railroad  is  part  of  a  certain 
system,  unless  it  is  aware  of  the  contract  under 
which  the  system  was  created. — Miller  ▼.  Texas 
&  N.  O.  R.  Ca,  (Tex.  Sup.)  18  S.  W.  8S4. 

Bnrden  of  proof. 

2.  In  an  action  for  damages  for  the  obstmo- 
Uon  of  a  navigable  stream  by  a  railroad  company 
while  building  a  bridge  across  it,  where  the  fact 
of  the  obstruction  Is  shown  by  plaintiS,  the  bar- 
den of  proof  is  on  defendant  to  show  that  tt  is  not 
unlawful.— Cantwell  v.  Knoxville,  O.  O.  ft  la.  R, 
Ca,  (Tenn.)  18  8.  W.  STL 

Best  and  seoondary. 

8.  Flaintiff  testified  aa  to  her  husband's  pos- 
session of  a  note  two  days  prior  to  his  death,  and 
that  after  his  death  she  searched  among  his 
papers,  but  was  unable  to  find  it.  Held,  that 
secondary  evidence  as  to  the  contents  of  the  note 
was  admissible.— Gf^  v.  Tbomaa,  (Tex.  Sap.) 
18  a  W.  731. 

4.  In  an  action  for  fatlnre  to  pay  a  draft, 
testimony  that  plaintiff  had  authority  in  writ- 
ing from  defendant  to  draw  on  him  for  the 
amount  of  the  draft  was  Improperly  admitted 
over  the  objection  that  the  writing  shoold  be  first 
produced,  or  its  absence  accounted  for. — ^Tinsley 
r.  Penniman,  (Tex.  Bup.)  18  &  W.  718. 

6.  Where  a  policy  of  life  insurance  was  be- 
yond the  jurisdiction  of  the  court,  it  was  not  er- 
ror to  allow  a  witness  to  testify  as  to  its  con- 
tenU. -First  Nat.  Bank  r.  Willis,  (Tex.  Bup.)  18 
a  W.  906. 

0.  In  ejectment,  where  defendants  seek  to  es- 
tablish an  outstanding  title  in  a  third  person  un- 
der a  deed  from  plaintiSs'  ancestor,  a  certified 
copy  of  such  deed,  made  from  the  register's 
books,  and  compared  by  the  grantee  with  the 
original  in  his  possession,  is  admissible  in  evi- 
dence, after  a  showing  b^  defendants  that  the 
grantee  refused  to  part  with  the  original  or  per- 
mit its  use  as  evidence.  — Woods  v.  Bonner,  18  a 
W.  67,  89  Tenn.  411.  C oors I^ 
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7.  Where  •  note  and  the  deed  of  trnet  gWen 
to  secnre  it  differ  in  their  desorlptions  of  the 

Sayees  of  the  note,  the  note  must  prevail  as  evi- 
ence  over  the  deed  of  trast. — ^Hagee  T.  Bordh, 
(Ha  8up.)  18  S.  W.  1078. 

Accounting  for  absence  of  original. 

8.  For  the  purpose  of  introducing  aacondarj^ 
evidence  as' to  the  contents  of  a  note  sued  upon, 
testimony  as  to  its  loss  may  be  given  at  the 
trial,  and  the  filing  of  an  affidavit  of  loss  is  un- 
necessary.—Oray  y.  Thomas,  (Tex.  Sup.)  18  8. 
W.  72L 

9.  Secondary  evidence  of  the  contents  of  a 
letter  la  Uie  possession  of  the  opposite  party  Is 
Inadmissible,  where  such  party  has  not  been  no- 
tified to  piraduoe  it;  and  the  fact  that  the  evidence 
was  admitted  without  objection  on  a  former  trial 
Is  immaterial.— Hunter  v.  Lanins,  (Tex.  Bup.)  18 
a  W.  201. 

10.  Where  defendant  swore  that  a  certain  let- 
ter had  existed,  that  he  gave  it  to  a  third  i>erson, 
who  never  returned  it,  and  that  he  and  the  third 
person  had  searched  in  all  places  where  the  let- 
ter would  probably  be  found,  and  the  third  pa^y 
corroborated  him  as  to  the  search,  this  was  suf- 
ficient to  prove  the  loss  of  the  letter.— Hunter  r. 
Lanius,  (Tex.  Bap.)  18  S.  W.  801. 

Hearsay. 

11.  Testimony  that  the  ertdenoe  given  by  the 
maker  of  a  note  as  to  the  olroumstanoes  of  its 
execution  Is  the  same  as  on  a  former  trial  is 
hearsay,  and  inadmissible  where  no  impeach- 
ment has  been  attempted.— Hunter  t.  i^ntr**! 
Cl'ex.  Bup.)  18  a  W.  801. 

Declarations  and  admissions. 

19.  A  grantor  sued  her  son,  the  grantee  of  a 
tract  of  land,  to  canoel  the  deed  for  fraud,  al- 
leging that  she  intended  to  convey  only  a  frao- 
tion  of  the  tract  to  her  granddaughter,  and 
thought  she  was  doing  so  when  she  signed  the 
deed  to  her  son.  The  son's  grantee  intervened, 
claiming  to  be  a2>ona./Id«  purchaser.  Held,  that 
declarations  of  the  son  after  conveyanoe  to  the 
intervener,  to  the  effect  that  the  intervener  was 
trying  to  swindle  his  mother  out  of  her  property 
by  claiming  a  deed  to  it,  when  she  intended  to 
deed  only  a  small  fraction  thereof  to  her  grand- 
daughter  were  Inadmissible  against  the  inter- 
vener.—Banks  T.  Martin,  (Tex.  Bup.)  18  B.  W. 

18.  In  an  action  for  the  death  of  a  child,  who 
was  run  over  by  defendant's  street-oar,  It  appeared 
that  the  child's  father  did  not  see  the  acci- 
dent, but  reached  the  place  two  or  three  minutes 
later.  He  was  asked  on  the  trial  what  he  said 
to  the  driver,  and  replied:  "I  said  to  him  that 
'  it  was  your  careless  driving,'  and  took  the  boy 
and  carried  him  into  the  house. "  The  next  ques- 
tion was:  "What  then  occurred  J  Answer.  I 
sent  for  the  doctor. "  Eeld,  that  the  evidence 
failed  to  show  that  the  driver  made  no  denial  of 
the  charge.— Senn  v.  Southern  Ky-  Co.,  (Mo. 
Bup.)  18  8.  W.  1007. 

14.  In  an  action  by  a  passenger  against  a  rail- 
road company  for  personal  injuries,  the  state- 
ment of  plaintiff's  son,  made  Just  after  his  mother 
had  fallen  off,  that  she  jumped  off,  is  inadmissi- 
ble when  the  boy  denies  making  tbe  statement, 
and  testifies  that  he  did  not  see  his  mother  fall. 
—Smith  v.  Obicago  &  A  K.  Co.,  (Mo.  Sup.)  18 
a  W.  971. 

15.  In  an  action  by  a  subcontractor  for  judg- 
ment against  tbe  contractor,  and  to  enforce  a  me- 
chanic's lien  against  the  property  of  the  owners, 
declarations  of  the  contractor,  made  after  the 
purchase  and  delivery  of  the  material,  are  admis- 
sible against  him,  though  not  against  the  own- 
ers.—Grace  V.  Nesbit,  (Mo.  Bup. )  18  B.  W.  1118. 

1ft.  Tbe  declarations  of  a  grantor,  while  in 
possession  of  the  land,  that  a  certain  deed,  abso- 
Ince  on  its  face,  was  really  intended  as  a  mort- 
gage, are  not  admissible,  for  aoy  purpose  bearing 
on  the  question  of  title,  where  they  were  not 
made  in  the  presence  of  the  grantee,  and  it  was 
not  sought  to  prove  them  until  years  after  the 


transaction  to  which  theyreferred.— Wallaoe  T. 
Berry,  (Tex.  Bup.)  18  B.  W.  5B5. 

17.  In  an  action  to  establish  a  lost  deed  con- 
veying certain  property  to  plaintiff's  grantor, 
plaintiff  introduced  evidence  that  a  deed  had 
been  executed  as  alleged.  In  rebuttal  defend- 
ants offered  a  letter  from  the  husband  of  plain 
tiff's  grantor  to  one  of  defendants.  Tbe  letter 
was.  In  substance,  an  admission  by  the  writer 
of  tbe  addressee's  interest  in  the  property,  field 
Inadmissible,  as  no  admission  of  the  husband  can 
ailect  the  wife's  separate  estate. — Ulapp  v.  Bn- 
gledow,  (Tex.  Bup.)  18  B.  W.  146. 

18.  In  an  action  involving  the  issue  as  to 
whether  plaintiff  had  purchased  personal  prop- 
erty at  a  sheriff's  sale  against  defendant,  in  trust 
for  tbe  latter,  under  a  promise  to  reconvey,  the 
evidence  showed  that  plaintiff,  after  bidding  in 
the  property,  demanded  that  the  bill  of  sale 
should  be  made  to  him,  and  the  sheriff,  on  the 
objection  of  a  third  person  who  claimed  to  own 
an  undivided  one-hali  interest  in  the  property, 
refused  to  make  any  deed  till  tbe  matter  was  set- 
tled. Held,  that  testimony  by  such  third  person 
that  her  attorney  said  in  the  presence  of  plaintiff 
that  plaintiff  would  give  her  1900,  and  defendant 
would  deed  her  certain  land  in  payment  of  her 
interest,  and  that  she  "understood"  that  the  sale 
to  plaintiff  was  for  the  benefit  of  defendant,  was 
competent,  though  it  was  not  proved  that  plaintiff 
heai^  the  statements.— Smith  v.  Ekskford,  (Tex. 
Bup.)  18  B.  "W.  810. 

19.  A  statement  by  a  grantor  that  he  con- 
veyed property  to  prevent  its  application  to  the 
payment  of  a  note  does  not,  as  to  nis  heirs,  tend 
to  invalidate  the  conveyance. —Thomas  v.  Thomas, 
(Mo.  Bup.)  18  B.  W.  27. 

Hes  gests. 

20..  In  an  action  for  the  death  of  a  child,  who 
was  run  over  by  defendant's  street-car.  the  dec- 
laration of  tbe  child's  father,  who  did  not  see  the 
accident,  but  reached  the  place  two  or  three  mln- 
ntes  later,  was  not  part  of  the  res  ge»tai,  and  was 
Inadmissible.— Senn  ▼.  Sonthem  ay.  Co.,  (Mo. 
Bup.)  18  8.  W.  10O7. 

3l.  In  an  action  against  a  railroad  company  to 
recover  injuries  caused  by  jumping  from  a  train 
to  avoid  a  threatened  Injuir  by  collision  from 
the  rear,  evidence  of  what  other  passengers  said 
and  did  under  the  excitement  of  the  moment  is 
admissible,  as  showing  the  situation  of  plaintiff, 
and  that  he  acted  prudently  in  jumping  from  the 
train.— St.  Louis  &  B,  V.  Ry.  Co.  v.  Murray, 
(Ark.)  18  S.  W.  6a 

Admissions  in  former  action. 

83.  In  trespass  to  try  title  to  lands,  which 
plaintiff  claims  by  10  years'  adverse  possession, 
and  from  which  he  has  been  evicted  by  defend- 
ant in  an  action  of  forcible  entry  and  detaine]\ 
where  the  oharaotsr  of  the  possession  byplalntiix 
and  his  vendor  is  contested  in  its  entire  duration, 
so  that  it  is  uncertain  whether  he  had  acquired 
title  by  adverse  possession  at  the  time  of  his 
eviction,  admissions  by  plain  tiff  that  he  only  pur- 
chased certain  improvements  on  the  land  for  the 
purpose  of  holding  possession  until  the  land 
should  be  placed  on  the  market,  are  admissible 
in  evidence,  though  made  at  the  trial  of  the  ao- 
tlon  of  forcible  entry. — Warren  v.  Fredericks, 
(Tex.  Bup.)  18  8.  W.  760. 

Effect. 

23.  Where  it  is  shown  la  ejectment  that  de- 
fendant's grantor,  before  he  parted  with  his  in- 
terest in  tbe  laud,  admitted  that  the  deed  under 
which  he  held  did  not  describe  the  land,  such 
admission  cannot  prevail  against  an  agreed  state- 
ment of  facts  that  such  deed  conveyed  tbe  land. 
—Adams  v.  Eichenberger,  (Ark.)  18  8.  W.  858. 

Opinion  evidence. 

84.  In  an  action  against  the  operator  of  a  rail- 
road by  a  servant,  for  injuries  sustained  by  rea- 
son of  an  unblocked  switch  while  attempting  to 
couple  cars,  defendant  cannot,  on  cross  examina- 
tion of  a  witness,  ask  him  whether  it  is  negli- 
gent for  a  person  who  has  business  Xo.  attendl^Ip 
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on  a  railroad  tnok  to  be  standlDg  on  the  ratU 
tanmedlately  In  front  or  a  moring  car,  since  it  is 
for  the  Jury  to  Mjr  whether  snch  fact  constitiilea 
negligence.— Hamilton  r.  Rich  Hill  Coal  ICin. 
Ca.  (Ma  Snpw)  18  a  W.  977. 

SB-  In  a  anit  hj  the  owner  of  land,  who  has 
deeded  a  railway  company  a  right  oi  way  over 
It,  "with  right  to  uae  such  additional  land  as 
na^  be  necessary  tor  the  constmction  and  main- 
tenance of  its  road,  •  •  •  and  to  take  and  nsa 
water  and  stane  therefrom,"  against  the  com- 
pany, for  unnecessarily  damaging  bia  land,  a 
witness,  though  not  an  expert  In  railway  con- 
struction,  but  who  is  familiar  with  the  land  and 
the  manner  of  the  construution  of  the  road,  can 
testifT  that,  in  his  opinion,  plaintlft's  land 
would  not  hare  been  damaged  by  standing  water 
had  the  road  been  constructed  in  a  different  man- 
ner.—Oulf,  C.  &  8.  V.  By.  Ca  y.  Ridiards,  (Ter 

Sup.)  18  a  w.  eu. 

iiO.  In  a  suit  by  the  owner  of  land  who  has 
deeded  a  railway  company  a  right  of  way  over  it, 
for  unnecessarily  damaging  bis  land,  a  witness 
familiar  with  the  facts,  though  not  an  expert, 
may  give  his  opinion  that  the  company  could  nave 
constructed   its   embankment   across   plaintiff's 


land  without  taking  up  as  mjuch  land  as  it  did.— 
M  a  W.  611. 


Oulf,  C.  ft  a  F.  Ry.  Co.  v.  Richards, (Tex.  Sup.) 


37.  In  an  action  for  damages  to  lands  from 
Ihe  overflow  of  a  river  it  was  error  to  admit  the 
splnions  of  witnesses  that  the  overflow  was 
tansed  by  a  railroad  embankment,  when  it  ap- 
peared that  they  bad  little  familiarity  with  the 
river,  the  rain-falls,  and  previous  overaows,  and 
that  their  knowledge  of  the  embankment,  as  com- 
pared with  the  width,  fall,  and  volume  of  water 
In  the  river,  was  meager  and  Indeflnite.— Gulf, 
C.  ft  S.  P.  Ry.  Co.  ▼.  Hepner,  (Tex.  Bup.)  U  a 
W.  Ml. 

28.  In  an  action  involving  the  issue  as  to 
whether  plaintiff  had  purchased  property  at  a 
sheriff's  sale  against  defendant  in  trust  for  the 
latter,  under  a  promise  to  reconvey,  defendant 
testified  that  "the  deed  conveying  the  [property] 
to  plaintiff  was  not  executed  by  the  sheriff  on  the 
day  of  the  sale,  on  account  of  a  misunderstanding 
between  plaintiff  and  Mrs.  A.  It  seems  that  there 
had  been  an  understanding  that  she  shonld  own 
•n  interest  in  the  [property]  when  bought  in  by 
plaintiff. "  Held  tnat,  the  facts  upon  which  de- 
fendant's concinsion  was  based  being  proved  by 
several  witnesses,  the  evidence,  if  inadmissible, 
wss  harmless.— Bmith  v.  Eckford,  (Tex.  Sap.)  18 

a  yt.  810. 

Opinion  evldenoe — Experts. 

90.  When  there  Is  a  onestion  as  to  the  vdue 
of  a  stock  of  saloon  goods  levied  on  by  the  sheriff 
and  claimed  by  a  third  person,  a  witness  who 
has  been  In  the  saloon  business  for  seven  years 
In  the  town  where  the  levy  was  made,  and  who 
states  that  he  knows  the  valve  of  snch  goods,  is 
ooinpetent  to  testify  as  to  their  value.— Allen  v. 
Carpenter,  18  a  W.  8i7,  06  Tex.  188. 

do.  In  an  action  for  Injuries  resulting  from  a 
defective  culvert  used  by  a  railroad  company,  a 
witness  who  baa  had  20  years'  experience  in  the 
constmotion  of  railways  may  testify,  Kfter  stat- 
ing the  manner  in  which  laa  culvert  was  con- 
structed, that  it  was  notproper. — Bonner  v.  May- 
field,  (Tex.  Sup.)  18  a  W.  806. 

Hypothetical  questions. 

81.  In  an  action  fbr  the  death  of  a  child,  who 
was  run  over  by  defendant's  street-car,  the  testi- 
mony showed  that  the  car  was  drawn  by  two 
mules,  and  was  occupied  by  one  passenger,  and 
it  did  not  appear  that  the  track  was  dry.  Plain  - 
tiffs  called  a  witness  who  had  had  experience  in 
driving  a  "bob-tail"  car,  and  asked  him  the  fol- 
lowing question :  "If  the  car  Is  going  at  a  slow 
trot,  down  a  grado  of  two  or  three  feet  to  the 
block,  with  a  few  passengers  in  the  car,  and  the 
track  is  dry,  and  the  driver  is  standing  at  his 
post,  and  a  boy  is  crossini;  the  track  In  front  of 
ue  mules,  how  far  will  the  car  go  before  the 
driver  cal.  atop  It)"    Held,  that  the  (Question  did 


not  suffldently  state  the  facts  to  make  tlie  opb^ 
Ion  of  the  wltne^  admissible.— ttenn  t.  BoaiDen 
Ry.  Ca,  (Ma  Sup.)  18  a  W.  1007. 

Dooomenta. 

82.  In  an  action  by  the  widow  and  brtrs  «f  a 
deceased  partner  for  the  purchase  price  of  his 
interest  in  a  partnership,  where  the  coort  admit- 
ted in  evidenoe  a  statement  of  the  tesouroes  and 
liabilities  of  the  firm  whioh  defendant  had  fiir- 
nished  deoeaaed,  the  court  shonld  have  reqnlred 
the  production  of  the  statement  of  acoonnts  be- 
tween the  firm  and  the  partners  whioh  defendant 
furnished  at  the  same  time. — Johnston  t.  Bal- 
lard, (Tex.  Sup.)  18  8.  W.  688. 

88.  In  an  action  for  failure  to  paj  •  draft, 
letters  of  defendant  to  plaintiff  are  admissible 
to  corroborate plaintifl'a  testimony  thst  ttaemooay 
drawn  was  applied  to  the  benefit  of  defendant, 
though  auch  lettera  do  not  show  authority  for 
drawing  the  bill  on  defendant. — Tinsley  *.  Feo- 
niman,  (Tex.  Sup.)  18  a  W.  718. 

81  Where  a  railroad  company  requires  the 
abipper  of  stock  and  the  conductor  ot  the  train  to 
sign  a  written  statement  of  the  condition  of  the 
stobk,  attested  bv  a  third  person,  anch  paper  will 
not  be  received  in  evidenoe  unless  its  execution 
is  proved  by  the  suhscribing  witness,  or  the  fail- 
ure to  produce  such  witness  is  explaJjied. — Inter- 
national ft  O.  N.  Ry.  Co,  y.  McBae,  (Tex.  Bup.) 
18  S.  W.  073. 

8S.  The  records  of  a  subordinate  lodge  were 
produced,  identified,  and  offered  in  evidence,  and 
showed  that  defendant  was  treated  as  the  beoeU- 
ciary  under  a  certain  life  policy,  and  received  the 
money,  and  that  the  policy  had  l>een  sent  to  the 
grand  lodge  In  another  state,  and  by  the  laws  of 
the  order  could  not  be  obtained  from  there,  and 
that  the  record  was  made  in  aocordanoe  with 
such  laws.  .Held,  that  tlie  record  waa  properly 
admitted  in  evidenoe.— First  Mat.  Bank  v.  Willis, 

(Tex.  Bup.)  18  a  w.  au& 

80.  Under  Code,  |  8887,  a  deed  execated  be- 
fore a  justice  of  the  peaoeln  Pennsylvania,  with- 
out other  olBoial  certlfioate  or  subscrildiig  wit- 
nesses, though  not  entitled  to  record  in  Tennes- 
see, where  the  land  la  situated,  was  oompetent 
evidenoe  of  defendanta'  title  in  ejectment  by  the 
heirs  of  the  grantor.— Woods  v.  Bonner,  18  H.  W. 
07,  8»  Tenn.  411. 

87.  A  latter  describing  an  agreement,  irrltten 
by  one  of  the  parties  thereto,  without  the  other's 
knowledge,  several  days  after  the  tranaaction 
occurred,  is  Inadmissible  in  evidenoe  as  part  of 
the  res  cjestts.— Emerson  v.  IfiUs,  (IW.  Bop.)  18 

a  w.  8ofi. 

Aocount-booka. 

88.  An  account-book  of  original  entriea,  fair 
on  its  faoe,  and  shown  to  have  been  kept  in  the 
usual  course  of  business,  is  admissible  in  evi- 
dence even  in  favor  of  the  person  by  whom  It  is 
kept— Anchor  Milling  Uo.  r.  Walsb,  (Mo.  Bup.) 
18  a  W.  Mi. 

Fublio  reoorda. 

89.  Under  Hansf.  Qlg.  |  8888,  making  oertifled 
copies  of  the  land  commissioner's  recrada  equal 
us  evidence  to  the  originals,  the  priority  of  an 
entry  made  in  the  proper  land-offloe,  and  the  cer- 
tificate of  purchase  Issued  by  an  authorized 
swamp-land  agent,  may  be  proven  by  certified 
copies  thereof,  as  the  record  was  required  to  be 
kept,  and  the  recording  otBcer  is  presumed  to 
have  recorded  the  truth  until  the  contrary  Is 
shown.— Dawson  v.  Parham,  (Ark.)  18  a  W.  48. 

40.  The  certificates  of  surveyors  attached  to  a 
duly-certified  copy  of  a  map  from  the  an^ives 
of  the  land-office  are  Inadmissible  toprove  any 
disputed  fact— Kuechler  t.  Wilson,  (ax.  Sup.) 
18  a  W.  817. 

Ancient  InstmmentB. 

41.  A  receipt  for  moneys  for  a  transfer  of  land- 
warrants,  dated  April  8,  1850,  and  In  possession 
of  the  parties  claiming  possession  of  the  land.  Is 
admissiblo  in  evidence  as  an  ancient  instrument 
—Ballard  v.  Carmiobael,  (Tex.  Bup.)  U  a  W. 
734. 
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48.  An  examined  copy  of  an  onreeorded  grant, 
pnrporUnc  to  be  otot  BO  .rear*  old,  Is  not  ad- 
missible in  erldenee  withont  proof  of  the  exeon- 
tlon  of  the  orlRinal.  Holmes  v.  C3oryell,  58  Tex. 
088,  dltUngnlshed.— Sohunior  t.  Russell,  (Tex. 
Sup.)  18  &  W.  484. 

Parol  evidenoe. 

43.  It  Is  competent  for  a  vendee  of  land  to 
proTe  by  parol  that  an  oral  agreement,  contem- 
poraneous with  the  contract  of  sale,  whereby  the 
Tendor  was  to  retain  40  aorea  of  the  land,  and 
let  the  vendee  have  80  cords  of  wood  in  consid- 
eration thereof,  was  omitted  by  the  third  per- 
son who  drew  tne  contract.— Pisnkoa  ▼.  Woiiek, 
(Tex.  App.)  18  S.  W.  788. 

44.  Parol  evidence  to  prove  non^deUvery  of  an 
obligation  does  not  contravene  the  rule  prohlblt- 
tng  the  Introdnotion  of  parol  evidence  to  vary  a 
written  instrament.— Wheeler  tc  Wilson  MaauTg 
Oa  r.  Brlgga,  (Tttc  Snp.)  18  S.  W.  CBS. 

4B.  In  an  action  Involving  an  Issne  as  to  snma 
realised  by  plaintUt  from  a  land  contract  a*- 
signed  to  him  by  defendant,  it  was  competent  to 
show  by  parol  that  thltu  parties,  at  defendant's 
instance,  conveyed  the  land  contract  to  plaintUf, 
where  neithw  Uie  making  of  the  deeds  nor  their 
contents  weire  dispnted,  and  tlie  sole  object  was 
to  show  Vb»  value  of  the  contract,  and  tho  sums 
realised  thereunder.— Smith  v.  Bckford,  (Tex. 
Bup.)  18  &  W.  sia 

40.  Where  plalntlft,  on  Indorsement  of  tha 
note  to  him,  agrees  in  writing  that  it  was  as- 
signed to  him  as  uoUateral,  it  is  error  for  the 
court  to  admit  evidence  tbat  there  was  a  parol 
agreement  tbat  plaintiff  was  only  to  bold  the 
note,  and  was  to  have  no  autborit*to  collect  It. 
—.Jenkins  v.  Shinn,  (Ark. )  18  8.  W.  MO. 

47.  Though  the  expressed  consideration  of  a 
deed  to  a  railroad  company  Is  "*  benefit  to  be  de- 
rived from  the  building  of  the  road  and  one  dol- 
lar paid, "  the  grantor  may,  by  parol  evidence, 
show  that  the  real  consideration  was  the  com- 
pany's promise  to  build  a  depot  on  the  land. — 
Loaisville,  St.  U  &  T.  By.  Ca  r.  Neafus,  (Ky.) 
18  &  W.  1030. 

48.  Where,  In  an  action  on  a  note  for  83,lilB, 
the  maker  claims  that  tbe  note  was  given  in  lien 
of  a  note  for  85,000,  which  was  without  consid- 
eration, piurol  evidence  that  a  letter  from  the 
payee  to  the  maker,  the  loss  of  which  is  satis- 
factorily proved,  stated  that  the  payee  merely 
wished  to  raise  money  on  the  86,000  note,  ana 
would  not  hold  the  maker  responsible,  is  admis- 
sible.—Hunter  T.  Lanios,  (Tex.  Sup.)  18  &  W. 
SOI. 

B«leyanoy. 

40.  In  an  action  for  damages  to  land  from  the 
overflow  of  a  river,  caused  by  a  railroad  embank- 
ment, where  It  appeared  that  the  embankment 
was  reconstmoted  after  the  flood,  it  was  «rror  to 
permit  a  witness  to  testify  that  when  tbe  railroad 
employee  were  reconstructing  tlie  embankment 
and  trestle  after  the  overflow  he  told  them  they 
w«re  not  putting  them  high  enough,  and  that 
they  would  probably  cause  farms  to  be  overflowed. 
Bach  testimony  was  irrelevant,  and  teuded  to 
create  prejudice.— Oulf,  O.  ft  B.  F.  By.  Ool  V. 
Hepner,  (Tex.  Sup.)  18  8.  W.  44L. 

Evidenoe  made  oompetent  by  that  of 
adverse  party. 

60.  Where  a  person  conveys  land  to  his  daugh- 
ter, and  after  his  death  the  daughter  sues  to  have 
the  deed  reformed  for  mistake,  and  oilers  evi- 
dence to  show  that  she  had  advanced  money  to 
ber  father,  and  that  the  loan  waa  the  considera- 
tion for  the  deed,  it  is  proper  to  ahow  that  all 
ber  demands  had  been  probated  and  paid. — Eoontz 
V.  Owens,  (Mo.  Sup.)  18  S.  W.  838. 

Weight  and  oonclusivenesB. 

51.  When  plalntlit  submits  evidenoe  to  sustain 
lits  burden  of  proof,  defendant,  thongh  offering 
nothing  to  contradict  it,  is  entitled  to  have  the  jury 
determine  its  crediDlllty.— Hchroederv.  Chicago* 
▲.  By.  Co..  (Mo.  Sup.)  18  S.  W.  106^ 


Examination. 

Of  witness,  see  Witness,  14-17. 

EXCEPTIONS.  BELL  OF. 

See,  also.  Appeal;  Error,  Writ  of;  New  Triat 
In  oriminal  oases,  see  Criminal  Law,  79-88. 

Mandamus  to  comi>eI  correotlon. 

A  mandamu»  to  oompel  a  county  Judge, 
who  tried  a  cause,  to  certify  a  bill  of  exceptions 
atating  that  he  failed  to  oomply  with  Kev.  St 
art.  1806,  requiring  him  to  aomonish  the  Juryi 
when  about  to  disperse  for  the  night,  not  to  con- 
verse with  any  one  on  the  subject  of  tbe  trial, 
will  not  issue  where  uo  exception  was  reserved 
at  the  time,  as  reanired  by  article  1858,  or  pre- 
sented within  10  days  after  the  close  of  the  trial, 
as  allowed  br  article  1868.— QuU,  C.  &  8.  F.  By. 
Ca  V.  Lockhart,  (Tex.  App.)  18  &  W.  MA. 

Exoesalve  Damages. 

Bee  Damagea,  16-iiB. 

Exconununioatlon. 

From  churoh,  review  by  ooorts,  see  AeMototu  Sv* 
eieUe*,  1-& 

EXECUTION. 

Bee,  also.  Attachment;  Exemptions;  (Tomis)^ 

tnent. 
Against  non-resident  stockholder,  see  Oorportt* 

tions,  14-18. 
Betting  aside  sale,  equity  jurlsdloUoii,  see  £ou4- 

tV.  8. 

Issnance  and  validily. 

1.  Where  a  money  Judgment  Is  aOrmed  by 
the  supreme  court,  which  thereupon  renders 
Judgment  against  the  appellant  and  the  sureties 
on  his  «ui>er8edea«  bond,  execution  should  issne 
on  the  Judgment  of  the  supreme  court,  and  not 
on  the  Judgment  appealed  from.— Irvln  v.  Fergu- 
son, (Tex.  Sup.)  18  &  W.  8aa 

9.  Where  land  waa  sold  under  execntlonmort 
than  a  year  after  tbe  rendition  of  Judgment,  dur- 

aing  which  period  Fasch.  Dig.  arts.  8773,  TIWB,  r*. 
aire  an  execution  to  issue  In  order  to  keep  the 
en  alive,  tbe  fact  that  the  execution  under  which 
the  sale  took  place  was  an  cMa*  raises  no  pre- 
sumption that  the  former  execution  waa  issued 
within  the  year.— Omner  v.  Weatln,  18  S.  W.  618, 
66  Tex.  200. 

Iiovy— On  shares  of  corporate  stock. 

8.  Where  the  statutes  provide,  both  by 
writs  of  garnishment  and  oy  execution,  for 
reaching  a  debtor's  shares  of  stock  in  a  corpora- 
tion, a  creditor  cannot  sell  snob  stock  on  execu- 
tion without  stating  the  number  of  shares,  since 
the  creditor  may  reach  the  stock  by  garnish- 
ment, and  thereby  get  a  sufficient  description, 
and  then  sell  on  execution. — Eeatlcg  v.  J  Stone 
&  Sons  liive-Btock  Ca,(Tex.  Sap.)  18  8.  W.  797. 

— —  Duty  to  levy  on  property  desig- 
nated by  debtor. 

4.  A  Judgment  debtor  pointed  out  reAIty  sub- 
ject to  forced  sale,  more  than  snfScient  to  make 
the  Judgment,  and  requested  the  oflBcers  having 
an  execution  to  levy  thereon,  which  the  latter 
refused,  and  levied  upon  and  sold  personal  prop- 
erty of  the  debtor  in  one  mass.  Held,  in  an  ac- 
tion for  damages  and  to  set  the  levy  and  sale 
aside,  that  as  the  debtor,  in  his  pleadings,  made 
no  offer  to  put  tbe  officer  In  possession  of  prop- 
erty out  of  which  the  Judgment  could  be  made, 
ana  did  not  tender  title  to  the  realty  upon  the  trial, 
and  tbe  record  failing  to  show  that  ne  had  prop- 
erty out  of  which  the  demand  could  be  collected, 
that  the  value  of  the  personalty  could  not  be  re- 
covered without  paying  the  debt,  which  should 

I  be  deducted  therefrom.— Beck  v.  Avondino,  (Tex. 

I  Sup.)  18  &  W.  080. 
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S.  A  request  bf  «  jodgmsnt  debtor  to  levy 
on  horses  In  a  lot  Id  town,  In  the  absence  of  a 
more  specltio  designatiOD,  does  not  make  it  the 
officer's  duty  to  levy  thereon  before  levyine  up- 
on real  estate,  under  Rev.  St.  wet.  2287,  which  re- 
quires that  levy  shall  first  be  made  upon  prop- 
erty designated  by  defendant,  provided  that,  U 
it  be  personal  property,  defendant  deliver  It  In- 
to the  officer's  possession. — Anderson  r.  Oldham, 
(Tex.  Sup.)  18  B.  W.  S67. 

Claims  by  third  partlM. 

4.  Land  was  sold  under  an  ezecntion  against 
plaintiff's  husband  as  his  property.  It  had  been 
purchased  and  paid  for  by  plaintiff  before  the 
debt  for  which  execotion  Issued  was  created,  and 
more  than  90  years  before  the  execution  itself. 
The  land  was  during  this  time  held  by  plaintift 
and  her  husband  lolntly,  and  was  used  for  their 
support,  but  she  alone  claimed  the  land,  and  the 
husband  never  exercised  any  ownership  over  it 
except  in  virtue  of  his  marital  rights,  mo  fraud 
or  bad  faith  was  shown  on  the  part  of  plaintiff  or 
her  husband.  Sftd,  that  the  trial  court  properly 
set  aside  the  sale  under  the  execution,  and  en- 
joined the  purchaser  from  disturbing  plaintiff  in 
the  possession  thereof.— Baison's  Adm'x  t.  Will- 
iams, (£y.)  18  &  W.  a. 

Sale. 

7.  Plaintiff  attached  sundry  mortgaged  ohat- 
tols,  recovered  judgment,  and  issusdf  execution 
thereon.  After  the  attachment  the  mortgagee 
began  foreclosure,  without  malting  plaintut  or 
the  sheriff,  who  held  the  chattels  under  attach- 
ment, parties  therein,  and  no  sequestration  was 
ordered.  A  decree  of  forecIosiu«  was  entered, 
and  an  orderof  sale  issned  thereon  to  the  sheriff, 
who,  before  the  return  thereof,  also  received 
plaintiffs  execution.  He  returned  the  order  of 
sale  unexecuted,  for  the  reason  that  the  property 
was  "held"  under  plaintiff's  attachment,  and 
afterwards  sold  on  plaintiff's  execution,  where- 
npon  plaintiff  bid  in  the  chattels  for  less  than  his 
Judgment,  tendered  rayment  of  costs,  and  de- 
manded possession.  The  sheriff  refused  to  give 
him  possession  without  {tarment  of  the  full 
amount  of  his  bid,  which  plaintiff  refused,  and 
the  sheriff  retained  possession.  Held  that,  the 
sheriff  holding  possession  at  the  time  of  the  sale 
solely  under  plaintiff's  writ,  it  was  his  duty  to 
deliver  the  property  to  plaintiff  opon  payment  of 
costs.— Brooks  v.  Lewis,  (Tex.  t)up.)  Is  B.  W.  914. 

8.  After  ao  Tears'  acquiescence  in  an  exeon- 
tlon  sals  by  the  Judgment  debtor,  the  purchaser's 
title  cannot  b«  questioned  by  a  mere  trespasser, 
without  title,  on  the  ground  that  more  land  was 
sold  than  was  necessan  to  satis^  the  debt.— 
Meehan  v.  Edwards,  (Ey.)  18  B.  W.  519. 

9.  Where  land  is  sold  ander  execution,  a 
subsequent  conveyance  by  the  person  against 
whom  the  execation  issued  carries  nothing. — 
Dawson  v.  Parham,  (Ark. )  18  8.  W.  48. 

10.  Where  a  Joint  judgment  Is  rendered 
against  two  tenants  in  common  of  land  the  inter- 
est of  each  should  be  sold  separately  at  the  exe- 
cution sale,  so  that  each  may  redeem  his  own  in- 
terest without  redeeming  that  of  the  other;  and 
A  sale  of  the  two  undivided  interests  together  is 
TOid.— Ballard  r.  Scruggs,  (Tenn.)  18  B.  W.  2Sn. 

IL  A  purchaser  at  execution  sale,  made  dur- 
ing the  existence  of  the  judgment  lien,  takes  a 
title  superior  to  that  acquired  by  a  deed  from 
the  judgment  debtor,  made  after  the  rendition  of 
the  judgment,  where  it  is  not  shown  that  such 
purchaser  was  apprised  of  any  irregularity  in 
the  judgment  or  execution. —Stotte  t.  Brookneld, 
(Ark.)  18  8.  W.  179. 

12.  Where,  in  trespass  to  try  title,  it  appears 
that  defendante  claim  under  an  execution  sale 
more  than  40  years  before;  that  plaintiffs  claim 
as  heirs  of  the  execution  debtor  on  the  ground 
that  the  sheriff's  deed  insufficiently  described  the 
land, — a  judgment  for  defendants  is  proper,  not- 
withstending  the  insufflcieucy  of  the  description, 
when  it  is  shown  that  the  judgment  and  execu- 
tion were  valid ;  that  the  execution  debtor  and  bis 
heirs  recognized  the  bale  and  acquiesced  in  it, 
treating  the  land  as  belonging  to  the  purcbasera 


under  the  exeentton  sale  for  40  yean.— Lonn's 
Heirs  v.  Pieroe,  18  S.  W.  848,  W  Teoc  las. 

Setting  aside. 

18.  An  execution  sale  was  made  in  April,  1884, 
Action  to  set  it  aside  was  begun  against  certain 
of  the  defendante  in  October,  1886.  Appellants 
were  made  parties  by  amenoment,  Septemlter, 
1887.  Beld,  that  the  Mtion,  having  been  begun 
within  four  yeara  from  tiM  date  of  tlie  aale,  was 
brought  within  a  reasonaltle  time,  and  that  the 
demand,  as  against  appellante,  was  not  stala.— 
Garvin  v.  Hall,  (Tex.  Sup.)  18  a  W.  7S1. 

14.  FlaintlfPs  land,  worth  1750,  was  sold  un- 
der execution  for  til.  60.  He  oharged  that  the  ex- 
ecution was  fraudulently  issued  in  pursuance  of  a 
oonspiracy,  tiut,  instead  of  asking  that  the  sale 
be  set  aside,  plaintiff  prayed  restltaUoa  of  the 
premises,  field,  there  being  an  offer  to  refund 
the  purchase  money,  and  a  prayer  for  general  as 
wdlas  speolal  reltet,  that  the  sale  should  be  set 
aside.— Oarvls  y.  Hall,  (Tex.  Snpi)  18  8.  W.  731- 

15.  Where  an  execution  should  have  been  issued 
npon  the  judgment  of  the  supreme  oonrtt  rendered 
on  appeal,  but  purporte  instead  to  have  been  issued 
on  the  original  judgment,  names  only  one  plaintiff, 
although  there  are  in  fact  several  plaintlffa,  names 
the  appellant  as  the  only  defendant  aod  miastates 
the  date  on  whioh  it  is  issued,  in  violatiOB  of 
Bev.  8b  art  3281,  which  requires  execntion  to 
"correctly  describe  the  ludgment,  stating  the 
covrt  wherein  rendered,  the  namea  of  the  par- 
ties, "  eta,  a  sale  imder  such  execution  of  land 
vrorth  from  $14,000  to  821,000  for  |2,2!»  will,  on 
acoount  of  such  defects,  ooupled  with  the  In- 
adequacy of  the  price,  be  set  aside  at  the  anit  of 
the  judgment  debtor.— Irvla  t.  XWgusoB,  (Ita. 
Sup.)  18  &  W.  890. 

Betorn. 

16.  A  aherUTs  return  on  a  mortgage  of  sals 
and  satisfaction  to  the  amount  bid  is  only  prima 
facie  proof  of  such  satisfaction.— Howell  Conntr 
V.  Wheeler,  (Ho.  Sup.)  18  8.  W.  lOSOl 

Bedemptlon  of  real  property. 

17.  After  a  judgment  creditor  had  bought  Us 
debtor's  land  at  execution  sale  under  an  agree- 
ment to  allow  the  debtor  to  redeem,  tbe  latter 
continued  to  live  on  the  land,  and  paid  the  cred- 
itor (200  at  one  time,  and  alsolSO  annually.  The 
creditor  claimed  that  the  debtor  held  thelaad  as 
his  tenant,  and  that  the  ISO  payments  were  for 
rent,  but  he  was  unable  to  show  any  lease. 
BelA,  that  the  facte  showed  that  the  debtor  held 
the  land  as  his  own,  and  not  as  tenant  of  the 
other.— De  Long  v.  Hyden,  (Ey.)  18  &  W.  IMS. 

Redemption   money    paid  to  oomt^— 
IdabUity  for  fees  taxed  in  suit. 

18.  Where  defendante  in  exeoutiOB  pay  to  the 
county,  to  redeem  lands  sold  under  tlie  execution, 
the  full  amount  due,  iaoluding  tlte  coato  taxed, 
and  one  who  is  entitled  to  fees  inoloded  in  such 
coete  sues  the  county  therefor,  the  ooun^  can- 
not object  that  the  fees  were  excessive  or  ille- 
gal, but  is  liable  for  the  fnll  amount  of  the  fees 
taxed;  and,  if  the  execution  was  onlj  aatiafied 
in  part,  it  is  liable  for  snoh  proporaan  of  the 
fees  taxed  as  the  Mnoimt  thereof  bears  to  the 
entire  amount  which  was  due  from  the  defendants 
in  ocmitioti.— HoComld  r.  I^gaBOounty,  (Ark.) 

Sherifrs  deed. 

19.  Where  the  owner  of  land  platted  it  Intc 
lote,  and  it  was  afterwards  sold  under  execution, 
and  the  sheriff's  deed  therefor  contained  the  same 
description  as  former  deeds  for  the  property,  such 
description  was  solDclently  definite  and  certain, 
though  no  attention  was  therein  paid  to  the  plat 
of  the  land  as  made  by  the  owner. — Bxgm  ▼. 
Perkins,  (Mo.  Sup.)  18  8.  W.  1137. 

Bqnltable  reUef  against  execation. 

20.  A  petition  by  the  surety  of  a  Judgment 
debtor  to  enjoin  the  noforcement,  as  against  the 
surety,  of  a  judgmenC  which  foreclosed  a  lien 
on   the  judgment  debtor's  personalty,,  states  a 
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cause  of  aoUon  where  ttalleffes  that  the  iroperty 
was  delivered  to  an  agent  of  the  judgment  cred- 
itor to  b«  sold  80  that  the  prooeeda  might  be  ap- 
plied to  tbe  payment  of  the  judgment;  that  the 
property  was  of  sulBcient  Talue  to  more  than 
satisfy  the  judgment;  and  that  the  judgment 
creditor  converted  the  property,  and  failed  to 
apply  the  proceeds  to  the  p^ment  of  the  judg- 
ment.—  Harrison  Mach.  Works  t.  Templeton, 
(Tex.  Sup.)  18  8.  W.  601. 

21.  An  aTerment  in  a  petition  to  enjoin  the 
sale  of  land  nnder  an  exeoution,  that  the  pe- 
titioner "has  personal  property,  subject  to  ex- 
ecution, sufficient  to  satisfy  said  debt. "  does  not 
show  that  he  had  such  property  at  the  time  of 
the  levy,  so  as  to  malte  It  the  duty  of  the  offloer 
to  levy  thereon  instead  of  on  land. —Anderson  y, 
Oldham,  (Tex.  Sup.)  18  B.  W.  557. 


BXBCUTOBS  AND  ADMINIS- 
TRATOBS. 

See,  also.  Descent  and  DlgtrlbutUm;  Wills. 

Appointment,  appeal  from  order,  see  Appeal,  8. 

Contract  to  procure  appointment,  publio  polioy, 
see  CnvtracU,  7. 

Substitution  as  party  in  pending  action,  see  Abate- 
ment and  Reofval,  8. 

Public  administrator's  autbority— Cd- 
laterai  attack. 

1.  The  authority  of  a  publio  administrator  to 
take  charge  of  an  estate  cannot  be  questioned 
eollaterally.— Dunn  r.  German- American  Bank, 
(Ma  Sup.;  18  8.  W.  1188. 

Appointment. 

2.  The  discovery  of  a  will  after  an  adminis- 
trator is  appointed  does  not  render  the  appoint- 
ment absolutely  void,  so  as  to  afford  no  proteo- 
tlon  to  those  who  have  had  dealings  with  him, 
but  such  appointment  remains  valid  until  re- 
voked, and  rights  acquired  thereunder  are  set- 
tled by  the  statute  of  limitations.— Franklin  v. 
Franklin,  (Tenn.)  18  8.  W.  6L 

Allowance  of  demands. 

8.  Where  an  Independent  ezecntor  employs 
an  attorney  to  assist  in  the  management  of  the 
estate,  the  attorney's  tees  are  part  of  the  expense 
of  administering  the  estate,  and  should  be  al- 
lowed as  a  debt  of  the  second  class  against  the 
estate  when  presented  to  the  county  court  for  ap- 
proval after  the  death  of  the  independent  ezeo- 
Qtor  and  the  appointment  of  an  administrator  c. 
t  a.— Callaghan  t.  (Jrenet's  Estate,  18  8.  W.  607. 
«eTex.  280.  ' 

4.  The  administrator  eta.  has  no  right  to 
submit  to  arbitration  an  attorney's '  claim  for 
services  rendered  under  a  contract  with  the  exec- 
ntor,  since  the  allowance  of  claims  shoald  de- 
pend on  the  administrator's  own  judgment;  and 
the  award  of  the  arbitrators  does  not  bind  the 
estate.— Callaghan  v.  Grenet's  Estate,  18  8.  W. 
B07,  66  Tex.  236. 

Limitation. 

6.  Where  a  foreign  executrix  presented  a 
claim  of  her  testator  against  a  decedent  to  his 
executors  before  she  had  taken  out  ancillary  let- 
ters of  administration,  and  again  after  she  had 
taken  them  out,  and  it  was  rejected  both  times, 
the  80  days  during  which,  by  Rev.  St.  art.  2028, 
suit  Bight  be  brought  on  such  claim,  begins  tc 
mn  from  the  second  rejection,  since  at  the  time 
of  the  first  rejection  she  had  no  legal  antbority  to 
act  in  the  matter.— Henry  r.  Roe,  (Tex.  8up.)  18 
8.  W.  806. 

6.  In  computing  the  time  within  which  the 
owner  of  a  rejected  claim  against  a  decedent  may 
sue  the  administrator,  the  day  of  the  rejection  is 
ezcludel,  under  Sayles'  Civil  St  art.  9038,  allow- 
ing suit  to  be  brought  "within  90  days  after  such 
rejection,  and  not  thereafter. " — Hunter  v.  Lauius, 
a'ex.  Sup.)  18  S.  W.  201. 


Settlements  and  aooountliig — Credits. 

7.  An  administrator  Is  not  entitled  to  an  al- 
lowance for  attorney's  fees  and  costs  incurred 
by  nim  In  prosecuting  his  own  personal  interests 
as  an  heir.— Wakefield  r.  Gilleland's  Adm'r, 
(Ky.)  18  B.  W.  768. 

liiabillties  and  misconduct. 

8.  An  executor,  who  was  also  a  devisee,  and, 
by  the  terms  of  the  will,  intrusted  with  the  en> 
tire  management  of  a  certain  business,  misap- 
propriated out  nf  the  assets  of  suoh  business  a 
sam  in  excess  of  bis  Interest  in  the  estate.  In 
the  settlement  proceedings  ha  was  charged  with 
an  amount  which  excluded  him  from  participat- 
ing in  the  estate,  and  the  remnant  ci  'he  estate 
w»  divided  between  the  remaining  devisees  and 
the  widow.  Held,  that  the  failure  of  some  of 
the  devisees  to  appeal  from  the  judgment  holding 
that  such  executor  and  devisee  was  not  pei-son> 
ally  liable  gave  the  latter  no  interest  in  the  es- 
tate. —  Walker's  Ex'rs  T.  Walker's  D^viaees, 
(Ky.)  18  8.  W.  948. 

9.  Where,  In  an  action  against  an  adminis- 
trator after  his  discharge,  for  alleged  fraud  in 
the  sale  of  land,  and  failure  to  account  for   the 

Sroceeds,  it  appears  that  the  land  was  sold  un- 
er  an  order  of  court,  on  a  credit  of  18  months, 
to  pay  a  valid  claim  against  the  estate,  and  that 
the  administrator  never  received  the  proceeds  of 
such  sale,  there  oan  be  no  recovery. — ^Uason  r. 
Bodgers,  (Tex.  Bup.)  18  B.  W.  811. 

10.  Orders  of  the  probate  oonrt,  allowing 
against  the  estate  of  a  deceased  married  woman, 
who  had  survived  her  hostiaiid,  debts  contracted 
by  the  husband  while  holding  property  in  com- 
munity with  the  wife,  although  erroneous,  ars' 
not  void;  and  the  administrator  of  the  wife,  who, 
In  good  faith,  has  paid  such  claims,  and  who  has 
been  discharged  upon  approval  of  his  final  au- 
count,  is  not  liable  in  an  action  against  tdm  by 
ber  next  cf  kin.— Ciameroa  v.  Morris,  (Tex,  Sup.) 
18  8.  W.  422. 

Actions— Effect  of  revocation  of  letters. 

11.  Jurisdiction  to  assess  damages  on  an  in- 

innotion  bond  against  a  public  administrator  and 
lis  sureties  is  not  lost  by  the  revocation  of  the 
letters  of  administration  pending  the  motion  to 
assess  the  same,  and  an  order  that  the  "cause 
now  proceed  in  the  name  of"  the  substituted  ad- 
ministrator.—Nolan  T.  Jones,  liio.  Sup.)  18  S. 
W.  1107. 

Foreign  and  ancillary  administration. 

13.  Rsv.  St.  arts.  1827,  1828,  which  provide 
that  all  applications  for  letters  testamentary 
and  of  administration  must  be  filed  within  four 
years  after  the  death  of  the  decedent,  and  that 
no  will  shall  be  admitted  to  probate  after  four 
years  from  the  testator's  death  unless  it  be  shown 
that  the  applicant  is  not  la  default,  do  not  ren- 
der void  on  collateral  attack  ancillary  letters  of 
administration,  Issued  more  than  four  years  after 
the  testator's  death  upon  the  estate  of  a  man 
who  died  testate  in  another  state,  in  which  his 
will  has  been  duly  admitted  to  probate. — Henry 
r.  Roe,  (Tex.  Sup.)  18  S.  W  806. 

18.  Where  one  who  sues  as  executrix  by  ap- 
pointment in  another  state  alleges  and  shows 
that  she  lias  filed  the  will  In  Texas,  and  taken 
out  ancillary  letters  of  administration  there,  as 
required  by  Sayles'  Rev.  SL  art.  Ib56,  she  may 
proceed  with  the  suit,  although  she  did  not  file 
the  will  and  take  out  such  letters  until  after 
the  suit  had  been  begun,— Henry  r.  Roa,  (Te& 
Bup.)  18  B.  W.  806. 

Exemplary  Damages. 

See  Damagei,  1,  2. 

EZEMPTIOZra. 

See,  also,  Homesteiid;  Pention. 

What  is  exempt. 

1.  Rev.  St.  art.  2)136,  exempts  from  sale  under 
execution  "all  household  and   kitchen  furniture" 
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«f  the  debtor.  Held,  where  m  widow  with  one 
ohild  occupied  a  honae  of  MTen  or  eight  rooms, 
and  took  boardera  incidentally  tor  the  porpoae  of 
■npport,  that  she  was  entitled  to  bold  exempt 
from  sale  the  furniture  In  the  rooms  oocupied  by 
the  boarders.— Mueller  T.  Richardson, (Tex.  Bap.) 
18  S.  W.  698. 

daim  of  exemption — ^From  prooeedB  of 
sale  on  attachment. 
8.  Const,  an.  A,  1 1^  conferring  on  a  resiaent 
debtor  who  is  marriod  or  the  head  of  a  family 
the  privilegeof  selectinK  specifloarticlesof  prop- 
erty to  a  certain  amount  as  exempt  from  execu- 
tion, and  Mansf.  Dig.  |  8000,  pointtng  out  partio- 
nlarly  the  manner  in  which  snch  artioles  are  to 
be  selected,  and  proTldlng  that  when  they  are 
•elected  a  •uperseoea*  shall  be  issaed  to  prevent 
tb«dr  sale,  do  not  confer  on  the  debtor  the  right 
to  daim  exemptions  out  of  the  proceeds  of  the 
property  after  it  has  been  sold  under  an  order  of 
attaobment  pending  the  litigation,  when  the 
debtor  has  had  an  opportunity  to  olaim  his  ex> 
emptions  in  speciflo  artioles  before  the  sal*. — 
Bniratt  r.  Toung,  (Ark.)  18  8.  W.  638. 

ExUUt. 

Bee  Pleading,  17. 

Expert  Evidence. 

See  JBvldenoe,  30-8L 

Ezpreas  Trusts. 

See  2ViMtf,  !•<. 

EXTOBTION. 

What  oonBtitntes. 

Where  a  note  was  ImproperlT  pretested  be- 
fore maturity,  and  the  fees  charged  were  the  legal 
fees  fixed  by  statute,  there  was  no  extortion,  nit- 
dor  Bev.  8L  art.  9421,  nrorldinr  a  nenaltr  for  the 
benefit  of  the  injured  party  against  an  ofBcer  for 
demanding  "higher  fees"  than  those  allowed  by 
the  statutes,  and  authorising  tbe  oflender  to  be 
punished  for  extortion.— Birahfleld  T.  Ft  Wortb 
Nat  Bank,  (Tex.  Hup.)  18  &  W.  748. 

FaotorlzlnK  Process. 

See  OamUhment. 

FAOTOBS  Ain>  BBOKEB& 
Bee,  also,  Prtnotpal  and  Agent. 

Commissions. 

1.  An  agreement  between  real-estate  brokers 
to  divide  their  commissions  with  one  of  the  three 
purchasers,  concealed  from  the  other  purchasers 
and  from  the  principal,  does  not  revoke  the 
orokers'  agency,  nor  deprive  them  of  their  right 
to  commissions.— Chase  r.  VeaL  (Tex.  Sop.)  18 
a  W.  697. 

2.  A  real-estate  agent,  who  procares  a  pnr- 
ehaser  ready,  able,  and  willing  to  purchase  at 
the  price  and  on  the  terms  directed  or  the  own- 
ers, is  entitled  to  his  commission,  tbongh  the 
land  has  been  sold  by  tbe  o  inier  several  day*  be- 
fore, but  without  notice  thereof  to  the  agent— 
Woodall  V.  Foster,  (Tenn.)  18  B.  W.  241. 

8.  Defendant  placed  his  property  for  sale  or 
exchange  In  the  hands  of  plaintiff,  a  real -estate 
agent,  who  introduced  him  to  E.,  who  intro- 
duced him  to  K.,  who  worked  up  a  trade  with 
B.,  which  subsequently  fell  through.  About  10 
days  later,  defendant,  on  his  own  acoount,  heard 
of  a  trade  that  he  could  likely  make  with  C, 
and,  meeting  R.,  told  him  of  it,  and  asked  him 
to  see  C,  which  he  did,  and  succeeded  in  making 
a  trade;  defendant  agreeing  to  pay  R.  certain 
commissions  therefor.  Held,  that  plaintiffs 
were  not  entitled  to  any  commissions  for  the 
trade.— Wilson  v.  Alexander,  (Tte.  Bap.)  18  & 
W.  1067. 


4.  Where  a  broker  Is  employed  to  sell  real 
estate  on  commission,  tbe  ezclnsive  right  to 
sell  not  being  given,  the  owner  himself  has  the 
right  to  maice  a  sale  independent  at  tbe  brroker, 
snd  in  such  case  the  owner  will  not  be  liable  to 
the  broker  for  commissions,  though  be  pro- 
duoes  a  purchaser  after  a  sale  by  the  owner.— 
Hill  V.  Jebb,  (Ark.)  18  a  W.  1047. 

— ^^  Actions. 

6.  In  aa  action  for  a  balance  olaimed  to  be 
due  for  selllnK  a  latge  tract  of  land  for  dafond- 
ant,  where  tbe  issue  is  whether  defendant  agreed 
to  pay  plaintiff  the  sum  of  25  cents  per  acre  and 
a  commission  of  S  per  cent  on  the  balance,  tbe 
testimony  of  a  real-estate  agent  is  competent  to 
show  that  the  compensation  claimed  by  plsintiS 
is  reasonable  and  not  nnosnal.— Oreer  r.  Law*, 
(Ark.)  18  a  W.  loss. 

4.  Where,  in  an  action  to  recover  oommis- 
sioDS  forseUing  land,  theteatimonyof  botb  plain- 
tltta  that  they  were  hired  t?  defendant,  and 
procured  three  purchasers.  Is  slightly  corrol>- 
oraied  by  some  of  the  witnesses,  but  is  flatiy  de- 
nied by  defendant  and  the  purchasers,  a  finding 
for  plfuntiOS  will  not  be  reversed  because  con- 
trary to  the  weight  of  evidence. — Chase  v.  Veal, 
(Tex.  Sup.)  18  8.  W.  697. 

FAIiSB  IMPBISONICBNT. 

Wliat  oonstltntes. 

The  buying  of  a  vote  at  aa  eleotlon  to  take 
tbe  sense  of  the  voters  as  to  making  a  ooanty 
subscription  to  railroad  stock,  if  done  in  the 
presence  of  peace  officers,  gives  them  a  right  to 
arrest  the  bribe  giver,  and  they  are  not  liable 
to  him  for  false  Tmpri  Moment — Corran  r.  Taj- 
lor,  (Ky.)  18  a  W.  982. 

FALSE  FAOKINa. 

Brldanoe — Knowledge  of  seller. 

On  a  trial  for  knowingly  selling  100  bales 
of  dirt-paoked  ootton,  with  intent  to  defrand, 
where  the  evldenoe  fails  to  show  that  defend- 
ant knew  that  the  cotton  was  false  packed,  or 
was  in  possession  of  such  facts  as  charged  him 
with  the  dutv  of  making  inquiry  or  examination 
as  to  its  condition,  a  Judgment  of  oonvlction  will 
be  reversed.- Anderson  ▼.  State,  (Tex.  App.)  18 
a  W.  880. 

FALSE  FEBTENSES. 

Wbat  constitutes. . 

1.  A  banker  who,  for  the  purpose  of  aeeorlng 
a  deposit,  falsely  pretends  that  his  bank  is  solv- 
ent wlien  he  knows  or  has  reason  to  believe 
that  it  was  not,  and  who  represents  to  tbe  depos- 
itor that  he  has  a  safe  place  to  invest  the  money 
so  as  to  enable  him  to  pay  Ute  depoaitm:  6  per 
oent  interest  thereon,  is  guilty  of  obttinlng 
money  under  false  pretenses,  though  he  intended 
to  repay  the  money,  within  Qen.  St  o.*S9,  S  S, 
art  18,  which  defines  that  offense  to  be  the  ob- 
taining of  money  or  proper^  from  another,  by 
means  of  any  false  pretense,  statement,  or  token, 
with  intent  to  oommlt  a  fraud. — Commoa wealth 
T.  Hcb  warts,  (Ey.)  18  a  W.  868. 

9.  A  banker  who,  after  collecting  monoy  fot 
a  customer,  induces  the  customer,  while  it  Is  still 
In  bis  possession,  to  loan  it  to  the  bank,  by  false- 
ly pretending  that  the  bank  Is  solvent,  when  be 
knows  or  has  reason  to  believe  that  it  la  not  1* 
guilty  of  "obtaining"  money  under  false  pre- 
tenses, within  the  meaning  of  Qen.  8t  art  13, 
c.  29,  I  2,  sinoe  It  Is  only  in  cases  where  the  de- 
livery of  property  Is  necessary  in  order  to  de- 
prive the  owner  of  it  that  the  false  pretense  must 
relate  to  such  delivery.  —  Common  wealth  v, 
Sch  warts,  (Ey.)  18  a  W.  775. 

Obtaining  board  by. 

8.  A  woman  who  goes  to  an  hotel  and  Is  as- 
signed a  room,  where  she  remains  for  two  davv 
and  then  sends  for  the  manager  and  tella  bis 


Digitized  by 


Google 


INDEX. 


1201 


that  she  expect*  a  remtttataee  In  abont  two  weeka, 
and  the  manager  tells  her  that  he  will  accept  the 
check  abe  expects  In  payment  for  her  board,  with- 
out inquiring  the  name  of  the  person  from  whom 
the  check  is  expected,  cannot  be  convicted  under 
Act  Oen.  Assem.,  (Bess.  Acts  1891,  p.  158,  {  1,) 
of  obtaining  board  by  a  trick  or  falsepreteuse. — 
State  T.  Klogsley,  (Uo.  Sup.)  18  0.  W.  9M. 

Fellow-Servant. 

Negligence  of,  see  JIf  aster  and  Servant,  4S-tt. 

FEBBT. 

Proteotloii  of  franchise,  see  injunction,  S. 

Application  for  firanohise— Notice. 

Oen.  St.  0.  42,  S  B,  provides  tbat  no  appli- 
cation to  establish  a  ferry  shall  be  heard  unless 
notice  thereof  was  posted  at  the  court-house  door 
a  given  time  before  making  application.  Flain- 
tiS  owned  a  ferry  priTilege,  and  witboat  any 
notice  of  any  character  defendant  applied  to  the 
court,  and  was  granted  the  same  ferry  right  held 
by  plaintiff.  Held,  that  the  grant  to  defendant 
was  void,  the  court  having  acquired  nqlarisdio- 
tion.— Hazelip  r.  Undsey,  (Ey.)  18  &  W.  883. 

FINES. 
Fewer  of  ezeontive  to  remit,  see  Pardon. 

Befbnding  fine  on  pardon  of  prisoner. 

Where  a  penalty  paid  for  the  nse  of  the 
county  by  one  convicted  oC  a  crime  was  retained 
by  the  sheriff  until  after  pardon,  the  penalty 
should  be  refunded,  as  not  having  vested  in  the 
county.— Tischel  t.  Mills,  (Ark.)  18  &  W.  887. 


Bee  Anon. 


Fires. 


FOSOIBIili  BKXtl7  AND  DB- 
TAINEB. 

Appeal — Bond  to  Moore  rents. 

1.  Mill.  &  V.  Code,  1 4093,  provides  that  when- 
ever judgment  shall  be  rendered  for  plaintiff  in 
nnlawiul  detainer,  brought  before  a  justloe  of 
the  peace,  and  a  writ  of  possession  shall  be 
awarded,  the  plaintiff  shall  immediately  be  re- 
stored to  possession :  provided  that,  if  defendant 
appeal,  plaintiff  shall  execute  bond,  in  double 
the  value  of  one  year's  rent  of  the  premises,  con- 
ditioned to  pay  ail  damages.  Bela,  that  where 
defendant  appeals  from  a  judgment  for  plaintiff, 
and  the  latter  fails  to  sue  out  a  writ  of  posses- 
sion, the  circuit  conrt  has  neither  Jurisdiction  to 
«rder  defendant  to  execute  a  bond  toaecnre  rents 
pendii^  appeal,  nor,  after  the  appeal  is  dismissed 
bv  defendant,  to  render  judgment  thereon  for 
plaiDtiff  for  such  rents. — Hawkins  v.  Alwutnder, 
(Teno.)  18  B.  W.  888. 

Prosecution  for  forcible  detainer— In- 
dictment, 
a.  An  Indictment  for  holding  land  by  force, 
which  charges  "that  one  M.,  then  and  there 
having  a  valid  and  existing  written  lease,  and 
being  entitled  to  the  possession,"  sntBoientiy 
charges  that  M.  had  a  valid  written  lease,  and 
was  entitled  to  possession.— Winn  V.  State,  (Arlc) 
ISaW.  87&  -.X        / 

Foreclosure. 

Of  mechanic's  Hen,  see  Mec)umie»'  Hent,  lS-18. 
mortgage,  see  Mortgages,  18-16. 
vendor's  lien,  see  Vendor  and  Vendee,  18-li. 

Forelgfn  Administration. 

Bee  .Executor*  and  ./Idministrators,  18,  U. 
T.188.W.— 76 


Foreigpn  Corporations. 

See  Corporation*,  88,  84;  In«uraTie«,  84-87. 

FOBGESY. 

What  constitutes. 

1.  Although  a  person  Is  authorised  to  sign 
the  clerk's  name  to  witness  certificates,  yet,  if 
he  signs  such  name  to  a  false  certificate,  it  is 
forgtnj.— Moore  t.  Commonwealth,  (Ky.)  18  S. 

What  subject  to  forgery — ^Witness  oer- 
tifloates. 
8.  Forgery  of  a  witness  oertificate  payable 
by  the  state  is  punishable  under  the  Kentucky 
statute  providing  for  the  punishment  of  any  per- 
son who  "shall  forge  or  counto'feit  any  writing 
whatever,  whereby  fraudulently  to  obtain  the 
possession  of  or  to  deprive  another  of  any  money 
or  property,  or  cause  him  to  be  injured  in  his 
estate  or  lawful  rights,"  since  the  pronouns 
"him"  and  "his"  are  used  in  said  statute  as 
equivalent  to  "another,"  which  embraces  the 
state.— Moore  v.  Commonwealth,  (Ey.)  IS  S.  W 
838.  •  v-v  ' 

Indictment. 

8.  An  indictment  which  charges  defendant 
with  knowingly  uttering  a  forged  check,  with- 
out stating  the  particular  acts  constituting  the 
uttering,  is  insufScient.  Com.  v.  Williams,  18 
Bush,  867,  followed.— Powers  v.  Commonwealth, 
(Ky.)  18  8.  W.  857. 

4.  In  an  Indictment  for  forgery  of  a  witness 
certlllcate  It  is  sufficient  to  aver  that  the  certifi- 
cate was  forged  with  intent  to  cheat  and  defraud 
the  state.— Moore  ▼.  Commonwealth,  (Ey  )  18  S. 
W.  833. 

Variance. 

6.  An  indictment  charged  the  fraudulent 
making  of  a  false  instrument,  purporting  to  be  the 
act  of  another,  by  tilling  up  a  paper  over  a  cer- 
tain genuine  signature.  In  the  tenor  clause,  set- 
ting out  a  copy  of  the  instrument,  such  signature 
was  erased  by  a  line  drawn  through  it.  field, 
tbat  there  was  a  fatal  variance  between  the  pur- 
port and  tenor  clauses.— Becker  r.  State,  (Tex. 
App.)  18  &  W.  550. 

o.  Where  an  Indictment  charges  the  forgery 
of  an  instrument  purirarling  to  be  the  act  of  M. 
R.  L.,  and  sets  out  the  instrument,  which  is 
signed  "R.  M.  L.,"  the  variance  is  fatal, although 
It  was  unnecessary  to  set  out  the  instrument,  un- 
der Code  Crim.  noo.  art  488,  providing  that  la 
any  case  where  an  intent  to  defraud  Is  required 
to  constitute  aa  oSenae,  it  shall  be  sufficient  to 
allege  the  intent  without  naming  the  person  to 
be  defrauded.— English  v.  State,  (Tex.  App.)  IS 
8.  W.  84. 

Former  Jeopardy. 

See  Criminal  Law,  7. 


FRAUD. 

See,  also,  PaUe  Pretenses;  Fraudulent  Convey- 
ances. 

As  affecting  statute  of  limitations,  see  Limitation 
of  Actions,  18. 

In  procuring  execution  of  contract,  see  Contract*, 
1,  8;  Principal  and  Surety,  4,  B. 

Borden  of  proof. 

Plaintiff  alleged  that  W.  sold  certain  land 
to  O.  and  L.  jointly ;  that'  thereafter  C.  sold  by 
title- bond  his  half  of  the  land  to  W.,  who  as- 
signed said  bond  or  executed  a  new  bond  to  H. 
for  a  conveyance  of  the  land,  and  took  his  note 
for  part  of  the  purchase  price,  and  assigned  such 
note  to  plaintilf;  that  thereafter,  and  with  notice 
of  the  assignment  of  the  note  to  plaintiff,  W.,  C, 
and  C.  's  brother  entered  into  a  fraudulent  ar- 
rangement against  plaintiff,  whereby  H.  was  in- 
duced to  surrender  such  title-bond  andj^he  poa- 
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Msslon  of  the  land,  and  then  W.,  without  con- 
■ideration,  assigned  the  title-bond  executed  to 
him  by  C.  to  C.  's  brother,  who  took  possession 
of  the  same,  and  claimed  to  own  it.  Plaintiff 
songhl  to  hare  such  arrangement  set  aside,  and 
to  subject  the  land  to  the  payment  of  the  note. 
Held,  that  the  burden  wa«  on  him  to  establish 
the  fraud  complained  ol — Casteelr.  Baiigh,(Ky,) 
18  B.  W.  1028. 

FBAT7DS.  STATUTB  OF. 

As  affecting  trust  In  land,  see  Trusts,  9. 
Enforcement  of  contracts  within,  see  8vec{fic  t  »/*- 

fortnance,-t. 
Verbal  partition  of  land,  see  Partition,  I. 

Suffioienoy  of  memorandum. 

1.  An  auctioneer  at  public  auction.  Immedi- 
ately after  selling  land  to  defendant,  signed  the 
following:  "ate  acres,  at  190  per  acre,  to  Capt. 
MeBrayer.  I  oartifv  the  above  is  correct  Oct. 
10,  1888.  T.  D.  BiroLisH."  Held  a  snffloient 
■Mmorandoin  in  writing  to  support  a  suit  against 
defendant,  under  Oen.  8t  c.  82,  S  !•  providing 
that  no  notion  will  lie  for  the  sale  of  real  estate, 
unless  the  contract,  or  some  memorandum  there- 
of In  writing,  be  signed  by  the  person  charged, 
or  bis  autborized  agent.— KoBrayer  v.  Cohen, 
(Ky.)  18  B.  W.  188. 

PromlM  to  answer  for  debt  of  another. 
8.  A  novation  is  not  a  promise  to  pay  the 
debt  of  another,  within  the  statute  of  franda, 
and  need  not  be  in  writing.— Blankenshlp  ft 
Blake  Co.  y.  Tillman,  (Tez.  App. )  18  B.  W.  (Ma. 

Agreements  relating  to  land. 

8.  Wliere  defendant  obUIns  title  to  land  with 
k!s  own  means,  onder  a  parol  agreement  to  let 

Slalntifl  have  an  Interest  in  the  land  on  condition 
Itat  plaintiff  would  pay  one-half  the  erpenae  in- 
curred in  acqairing  tiUe,  the  contract  is  void 
nnder  the  statute  of  frauds.  —Bobbins  v.  Kim- 
ball, (Ark.)  18  B.  W.  467. 

4.  An  oral  agreement  that  defendant  should 
Borohase  land  for  the  joint  benefit  of  himself 
and  plaintiff,  but  take  the  title  in  himself  alone, 
Is  void  under  the  statute  of  frauds.— fiobbina  v. 
Kimball,  (Ark.)  18  &  W.  467. 

5.  After  acceptance  of  a  conveyance  of  lands 
the  vendee  cannot  avail  himself  of  the  want  of  a 
written  contract  for  the  sale  thereof  in  an  action 
for  the  recovery  of  the  purchase  money.— Bhowal- 
ter  V.  Hacdonell,  (Tez.  Bnp.)  18  8.  W.  4SL 

6.  A  petition  in  a  anit  for  the  rent  or  land 
•occupied  [by  defendant]  by  permission  of  plain- 
tiff as  her  tenant"  does  not  disclose  a  verbal  lease 
•bnozIouB  to  the  statute  of  frauds,  bat  is  com- 
patible with  a  tenancy  at  will,  or  upon  a  written 
agreement,  and  Is  not  demnrrable.— Robb  v.  Ban 
Antonio  Bt.  Ky.,  (Tax.  Sup.)  IS  a  W.  707. 

7.  An  annual  parol  lease  to  run  at  the  parties' 
pleasure  Is,  when  Ave  or  six  years  have  passed, 
regarded  retrospectively,  a  verbal  lease  of  land, 
extending  beyond  a  year,  and  valid,  as  the  stat- 
ute of  frauds  applies  to  such  a  lease  only  lor 
years  to  come.— Robb  v.  Ban  Antonio  St  Ry.| 
■(Tex.  Bup.)18S.  W.  707.  ^     _ 

8.  Wbere  a  tenant  has  ooonpled  land  for  live 
or  six  years  under  a  parol  agreement,  the  land- 
lord may  recover  the  reasonable  valne  of  the  use 
and  occupation,  as  upon  an  execnted  contract  of 
which  the  tenant  nas  received  the  beneflta.— Robb 
V.  San  Antonio  Bt.  Ry.,  (Tex.  Bup.)  18  S.  W.  707. 

Fart  performance. 

9.  Where  a  land-owner  verbally  agrees  to 
convey  land  to  a  railroad  company,  on  condition 
that  the  company  will  construct  a  side  track 
thereon,  and  erect  station  buildings  on  adjoining 
land,  evidence  that  tl)e  company  erected  the  sta- 
tion buildings,  as  agreed,  constructed  the  track 
on  part  of  the  land,  used  the  rest  as  a  roadway, 
and  spent  several  hnndred  dollars  in  grading  ana 
macadamizing  it,  warrants  a  flndine  that  tbe 
Gontraot  was  sufficiently  performed  to  take  It  out 


ot  the  statnt*  of  fnuida.— uayea  r.  Kantit  City, 
Ft.  8.  &  O.  B.  Co.,  (Ho.  Sup.)  18  S.  W.  UU. 

10.  Where  a  parol  contract  of  lease  Is  taken 
out  of  the  operation  of  the  statute  of  frands  by 
part  performance,  there  is  no  error  in  allowing 
proof  of  the  grantee's  title  against  a  stranger  in 
an  action  for  overflowing  the  land,  as  his  Utle  is 

rid  even  against  his  grantor.— St.  touis,  A.  * 
Ry.  Co.  V.  Graham,  (Ark.)  18  B.  W.  S8. 

Agreements    relating    to    the    sale   of 
goods. 

11.  In  an  action  for  the  price  of  goods  sold,  it 
appeared  that  defendants  ordered  Iram  plaintltfs* 
salesman  a  bill  of  boots  and  ahoes,  to  oe  manu- 
factured by  plaintiffs;  that  the  salesman  made 
•  copy  of  the  order,  signed  it  himself  and  gave 
it  to  defendants.  Before  the  order  was  shiroed, 
it  was  oountormanded  by  defendanta.  Held, 
that  tbe  oontract  was  for  the  sale  of  "goods 
wares,  and  merchandise, "  within  the  meaning  ot 
Rev.  Bt  1879.  t  S514,  whioh  pcovldes,  inter  Ma, 
that  "no  contract  for  the  sale  of  goods, "  etc. .  "for 
tbe  price  of  980  or  npwarda,  shaU  be  good,  unless 
some  note  or  memorandum  thereof  be  made  in 
writing,  and  signed  by  the  party  to  be  charaed,' 
and  plaintiSb  could  not  reoovar.- Frattv.  luUer, 
(Ma  Snp.)  18  a  W.  966. 


FRAUDTTIiENT  CSONYJETZ- 
ANCE& 

What  oonstitute. 

1.  m  a  mortgage  given  by  a  debtor  in  failing 
droumstances  to  secure,  by  way  of  preference, 
an  existing  debt,  the  fact  that  there  is  a  misde- 
scription of  the  noto  secured  as  "for  •13,000,  ■■  when 
in  fact  it  read  "918,067.44, "  does  not  vitUte  the  se- 
curity, if  the  scope  of  the  security  is  limited  to  the 
lesser  sum  named  in  tbe  mortgage. — Bchroeder  v. 
Bobbitt,  (Ho.  Bup.)  18  a  W.  106& 

a.  A  creditor  who  holds  a  noto  dne  bis  In- 
solvent debtor  as  security  for  his  debt,  and  who 
surrenders  it  at  the  debtor's  request  to  another 
bona  Ade  creditor  of  the  debtor,  does  not  tliereby 
commit  a  fraud  on  other  creditors  tbat  will  per 
•e  rendervold  a  subsequent  turning  overof  prop- 
erty by  the  debtor  to  him  in  payment  of  Us  deM 
if  the  note  was  not  surrendered  In  contemiplatian 
of  the  property  being  toned  over  to  him. — Ten- 
nent.  Btribling  &  Bij  Shoe  Co.  r.  Oavia,  (Tex. 
Bup.)18a  W.  810. 

ft.  A  creditor  of  an  fnaolTsnt  dobtor,  who 
receives  in  payment  of  his  debt  goods  of  avaloa 
in  excess  of  his  debt,  and  nnder  the  affreement 
pays  such  excess  to  the  debtor's  son  on  a  debt 
claimed  by  tbe  debtor  and  the  son  to  be  doe  from 
the  former  to  the  latter,  is  not  responsible  for 
fraud  against  creditors  by  the  debtor  and  hia  son, 
if  be  did  not  know  of  it,  and  was  not  put  upon 
inquiry.— Tennent,  Btribling  &  Ely  Bboe  Ca  v. 
Oavia,  (Tex.  Bup.)  18  B.  W.  810. 

4.  Where  a  person  indebted  toabankazecntes 
a  deed  of  trust  upon  land,  with  the  ODdaratand. 
lug  that  it  is  to  be  withheld  from  reoord,  ao  ss 
not  to  impair  his  credit,  and  another  banlc  rely- 
ing upon  the  incHoUi  of  solvency  thus  created,  ex- 
tends the  debtor's  old  notes  ana  taxes  nenr  oneg^ 
such  renewals  and  extensions  are  to  ba  regarded 
as  valuable  considerations;  and  the  deed  will  bs 
regarded  as  fraudulent  as  to  them,  althongb  there 
may  not  have  been  any  aotual  Intent  to  defend. 
—Central  Hat  Bank  r.  Doran,  (Ho.  Bup.)  18  a 
W.  880. 

Freferenoes. 

6.  A  failing  debtor  may  prefer  one  creditor  to 
another  by  giving  him  a  mortgage  to  secure  an 
existing  Indebtedness,  where  it  is  aooepted  in 
good  faith  by  the  creditor  for  the  sole  purpose  ot 
such  security.— Bchroeder  v.  Bobbitt,  (Mo.  Bap.) 
18  &  W.  1098. 

6.  A  bill  of  sale  by  an  Insolvent  firm  of  their 
stock  in  trade  to  a  creditor,  who  gave  in  return 
a  time  note  for  the  excess  over  his  claim,  pro- 
vided that  any  sujns  which  the  purchaser  might 
pax  out  of  his  own  m<meiys,Q(i  the  obUaatioas  vl 
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the  sellera  should  be  credited  on  his  note.  BeU^ 
that  such  proTision  rendered  the  transfer  void, 
as  eiving  the  purchaser  the  right  to  prefer  oUier 
creditors  to  the  extent  of  the  surplus. — ISeger  v. 
Thomas,  (Mo.  Sap.)  18  8.  W.  S3. 

Consideration. 

7.  A  member  of  an  Insolvent  linn  bongrht  oat 
his  copartner,  and  gare  his  father  a  mortgage 
to  protect  Qm  latter  as  surety  on  certain  notes 
e^yen  by  the  mortgagor  to  his  copartner  in  pay- 
ment for  the  copartner's  interest  in  the  business, 
and  afterwards  oonveyed  the  land  to  his  father 
in  satisfaction  of  the  mwrtgage  and  in  considera- 
tion of  the  latter's  assuming  a  balance  of  the 
mortgage  debt  and  a  previons  incumbrance. 
I^either  the  mortgaae  nor  the  previous  Incum- 
brance were  foreoloeed.  The  debts  assumed 
«qaaled  the  full  value  of  the  land,  and  the  fa- 
ther claimed  to  bare  had  no  notice  of  the  firm's 
Insolvency  when  he  signed  the  notes  as  surety. 
field,  in  an  action  by  a  firm  creditor,  that  the 
conveyance  to  the  father  was  not  Irandiilent.— 
Willis  V.  Heath,  (Tez.  Sup.)  18  a  W.  801. 

8.  A  member  of  an  insolvent  firm  bought  out 
his  copartner,  and  gave  bis  father  a  mortgage 
to  protect  the  latter  as  tarety  on  certain  notes 

°  given  by  the  mortgagor  to  bis  copartner  in  pay- 
ment for  the  copartner's  interest  in  the  boainess, 
And  afterwards  conveyed  the  land  to  his  father 
in  satisfaction  of  the  mortRage.  field,  that  the 
fact  that  the  father  paid  some  of  the  notes  upon 
which  he  was  security  with  money  which  he 
borrowed  from  his  son's  wife  does  not  avoid  the 
.converance  as  to  him.— Willis  r.  Heath,  (Tez. 
Sup.)  18  S.  W.  801. 

9.  An  agreement  by  a  son  to  onltivate  his 
father's  farm  and  snpptnrt  the  family,  in  consid- 
eration of  the  residue  of  the  crops  after  feeding 
the  stock,  Is  valid,  in  the  absence  of  eztrinsio 
evidence  of  fraud ;  and  such  residue  of  a  crop, 
raised  by  the  son  with  the  help  ot  s  hired  hand, 
and  the  voluntary  assistance  of  the  father,  can- 
not be  subjected  to  the  payment  of  the  father's 
.debts.— Glasgow  v.  Turner,  (Tenn.)  18  S.  W.  96L 

10.  A  part  of  the  consideration  for  a  transfer 
by  an  insolvent  firm  of  its  entire  stock  la  trade 
to  the  father  of  tlie  members  thereof  was  a  debt 
by  one  of  the  members  for  which  the  father  was 
liable  as  suretjr,  against  which  he  did  not  at- 
tempt to  secure  hinuelf,  although  tlie  debtor 
bad  ample  property,  which  he,  six  days  after- 
wards, mortgaged  to  secure  such  claim,  field 
that,  as  such  part  of  the  consideration  was  ficti- 
tious, the  sale  was  void  as  to  creditors.- Sever 
T.  Thomas,  (Mo.  Sup.)  18  8.  W.  88^ 

Knowledge  of  grantee. 

11.  An  Insolvent  merchant,  being  pressed  by 
his  creditors,  sold  his  stock  of  goods  in  bulk  for 
SO  per  cent,  of  its  invoice  price.  The  purchaser 
believed  that  the  merchant  owed  mercantile  debts, 
and  that  he  was  embarrassed,  and  knew  that  he 
owned  little  property.  The  sale  was  first  spoken 
of  on  Saturday  afternoon,  and  was  coDcluded  that 
night  before  an  inventory  could  be  taken;  the 
merchant  demanding  at  once  without  assigning  a 
reason,  and  the  purchaser  paying  without  asking 
one,  two-thirds  of  the  price  in  cash,  field,  that 
the  badges  of  fraud  were  sutScient  to  put  the 
purchaser  on  inquiry,  and,  as  he  made  no  in- 
quiry, the  aale  was  void  as  against  the  mer- 
chant's creditors,  though  the  i>urchaser  testified 
that  be  did  not  know  of  the  merchant's  fraudu- 
lent purpose.— Adier-Goldman  Commission  Co. 
V.  Pearson,  (Ark.)  18  S.  W.  1048. 

18.  A  sale  by  a  debtor  with  intent  to  def  rand 
his  creditors  is  not  fraudulent,  where  the  pur- 
chaser pays  a  valuable  consideration,  unless  the 
purchaser  has  notioe  of  such  intent,  or  bas  knowl- 
edge which  would  put  an  ordinarily  prudent  man 
opon  inquiry.— Dodd  v.  Gaines,  (Tex.  Sup.)  18  8. 
W.  618. 

18.  Where  a  merchant  sells  out  his  stock  of 
goods  to  an  innocent  purchaser  for  adequate  con- 
sideration, the  day  before  au  attachment  is  levied, 
but  he  is  not  sboTn  to  be  insolvent,  the  sale  is 
valid,  since  the  purchaser  is  not  put  upon  in- 
quiry as  to  the  intent  of  the  seller  unless  the 


latter's  Insolveacy  is  proved. —LeOiersev.  Wbita- 
hurst.  18  B.  W.  510,  W  Tex.  214. 

14.  A  tranafer  by  an  insolvent  firm  of  Its  en- 
ure stock  in  trade  to  a  creditor  tiaving  knowl- 
edge of  the  insolvency,  who  gives  a  negotiable 
time  note  to  cover  the  excess  of  the  property 
over  his  debt,  Is  void  as  to  other  creditors,  under 
Rev.  St.  188U,  S  6170,  invaUdatlng  sales  "made  or 
contrived  with  the  intent  to  hinder,  delay,  or 
defraud  creditors  ot  their  lawful  actions. "  The 
parties  will  be  held  to  have  Intended  the  natural 
effect  of  their  act,  which  la  to  delaycreditors. — 
Soger  V.  Thomas,  (Mo.  Sup.)  18  8.  W.  88. 

15.  A  sale  by  an  insolvent  debtor  of  a  larger 
amount  of  goods  to  one  creditor  than  is  necessary 
to  pay  the  debt  is  valid  If  the  creditor  does  not 
Imow,  and  has  no  good  reason  to  suppose,  tliat 
the  sale  is  made  with  Intent  to  hinder  and  de- 
fraud other  creditors.— Allen  r.  Carpenter,  18  S. 
W.  847.  60  Tex.  188. 

16.  Where  a  creditor  receives  from  Ms  Insolv- 
ent debtor  property  in  payment  of  his  debt  under 
an  agreement  to  apply  Uie  excess  of  its  vaioe 
over  nls  debt  to  the  payment  of  a  note  held  by  a 
third  person  against  the  debtor,  the  fact  that  h« 
gives  nis  own  note  to  such  third  person,  and 
takes  up  and  holds  the  debtor's  note,  does  not 
show  collusion  between  him  and  the  debtor  to  de- 
fraud other  creditors.— Tennent,  Btribling  Sc  BUy 
Shoe  Co.  V.  Davis,  (Tex.  Sup.)  18  8.  W.  810. 

Oonfldentlal  relations. 

17.  Where  a  married  woman,  without  oonatd- 
eratlon,  conveys  land  devised  to  Iter  before  her 
marriage  by  her  father,  and  her  grantee,  wlthont 
oonsideratioo,  transfers  the  lana  to  the  husband 
in  trust  for  the  wife,  and  afterwards  the  hus- 
band and  wife  ]oin  in  another  voluntary  convey- 
ance, and  their  grantee  reconveys  to  the  wife,  no 
consideration  being  paid,  such  last  conveyance 
is  bona  Ade.— Dermott  T.  Carter,  (Mo.  Sup.)  18 
8.  W.  112L 

Bights  of  the  creditor. 

18.  Where  a  person  conveyed  to  bis  obildren, 
by  general  warranty,  land  on  which  he  bad  per- 
mitted the  taxes  to  remain  unpaid,  and  after- 
wards the  land  was  sold  to  pay  the  taxes,  those 
claiming  under  a  mortgage  executed  by  thefath^ 
after  the  sale  to  satisfy  the  taxes,  cannot,  in  ejeot- 
ment  against  the  lessee  ot  the  children,  attack 
the  deed  to  the  children  on  the  ground  that  it 
was  a  voluntary  one.— Dnuik  t.  Carutbeta,  (Ho. 
Sup.)  18  8.  W.  987. 

19.  A  creditor  of  an  insolvent  debtor  cannot 
recover  his  debt  against  another  creditor  on  the 
ground  that  the  latter,  conspiring  with  the  debtor 
to  defraud  his  creditors,  purchased  the  debtor's 
entire  stock  of  goods,  agreeing  to  pay  baok  to 
the  debtor  the  value  of  the  goods  ovw  and  abova 
his  claim. -La  Gierse  v.  Kellum,  18  &  W.  608,  M 
Tez.  848. 

Binding    effbot    of    conveyanoe    apon 
debtor. 

80.  A  voluntary  conveyance  by  a  debtor  to  hia 
wife  and  children,  though  void  as  to  his  credit- 
ors, is  not  revocable  by  him,  sinue  it  is  good  as 
between  the  partiea.  — Herndon  t.   Eeed,  (Tax. 

Sup.)  18  8.  wTeee. 

81.  Defendant  sold,  without  delivery,  certain 
sheep  to  8. ,  in  consideration  of  a  conveyance  by 
S.  of  certain  goods.  8.'s  title  to  the  sheep 
passed  to  plaintiff.  In  defense  of  plaintiff's  ac- 
tion for  the  slieep,  defendant  pleaded  the  fail- 
ure of  the  title  of  tae  goods  because  the  convey- 
ance of  them  to  him  was  made  to  defraud 
creditors.  Meld,  that  the  sale  to  8.  was  valid  i>e- 
tween  the  parties,  even  if  fraudulent  as  to  cred- 
itors, and  defendant,  who  bought  with  knowl- 
edge of  the  facts,  cannot  set  ud  failure  of  title. 
—Stephens  v.  Adair,  (Tax.  Sup.)  18  8.  W.  108. 

Actions  to  set  aside. 

23.  Although  a  Judgment  creditor,  who  has  a 
lien  on  land  against  which  there  Is  also  the  lien 
of  a  fraudulent  trust-deed,  may  have  the  land 
sold  at  execution  sale,  and  the  trust-deed  set 
aside,  be  baa  a  right  also  to  have  the  deed  j 
igitizedby' 
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aside  without  a  sale.— Central  Nat  Bank  t.  Do- 
ran,  (Mo.  Sup.)  18  B.  W.  886. 
Actions  to  set  aside — Evidence. 

83.  Where  It  appears  that  the  debtor  re- 
mained in  possession  and  control  of  the  property 
after  its  sale  to  claimant,  the  debtor's  declara- 
tions, while  thus  In  possession,  that  ho  had  put 
his  property  beyond  the  reach  of  creditors,  are 
admissible,  notwithstanding  the  claimant  tes- 
tifies tliat  the  debtor  retained  possession  merely 
as  his  agent  -Hamburg  v.  Wood,  18  S.  W.  623, 
86  Tex.  168.  ,         .    ^        . 

84.  Evidence  by  a  claimant  in  attachment, 
Who  avers  that  he  bought  the  property  levied  on 
prior  to  the  levy,  as  to  wtiat  was  his  motive  in 
aooeptinff  the  property  from  the  debtor,  is  ad- 
missible.—Hamburg  ▼.  Wood,  18  a  W.  028.  60 
Tex.  168. 

OAMINQ. 

Action  for  money  lost,  set-off,  see  SetrOff  and 
Counter-Claim,  6. 

Indictment — Variance. 

L  Where    an  indictment  charges  unlawful 

Slaying  at  a  game  of  cards  In  a  pnbllo  place,  and 
le  evidence  shows  that  the  game  played  was 
"monte, "  the  evidence  will  not  sustain  a  convic- 
tion under  Pen.  Code,  arts.  858-868,  providing 
different  penalties  for  "monte"  and  "playing 
with  cards.  "—Averheart  v.  State,  (Tex.  App.) 
18  8.  W.  416. 

Evidence. 

a.  Where,  on  an  indictment  for  keeping  a 
gaming  table  known  as  "monte,  "none  of  the  wit- 
nesses who  were  present  knew  what  game  was 
being  played,  or  testified  that  it  was  monte,  the 
conviction  will  be  set  aside.— Ramey  T.  State, 
(Tex.  App.)  18  8.  W.  417. 

Gambling  contracts. 

8.  Though  tlie  contract  for  the  future  deliv- 
'  ery  of  wheat,  Intenaed  only  as  a  speculation  on 
the  probable  difference  in  price,  no  actual  deliv- 
ery being  contemplated.  Is  Illegal  as  a  gaming 
oontraot  and  not  enforceable,  yet  a  snm  of  money 
representing  the  margins  deposited  and  the  profits 
realized  In  the  deal,  paid  over  by  one  of  the  par- 
ties to  the  broker  who  negotiated  the  transac- 
tion, to  be  by  him  paid  to  the  other,  can  be  re- 
covered in  an  action  by  the  latter  against  the 
broker,  on  proof  of  such  payment  10  8.  W.  526, 
72  Tex.  202,  alBrmed.— Floyd  v.  Fattetson,  (Tex. 
Sup.)  18  8.  W.  6S4. 
Aotlon  for  money  lost— Heading. 

4.  Ad  answer  to  a  complaint  in  an  action  to 
recover  money  lost  at  gaming  contains  no  incon- 
•Istent  statements  by  reason  of  its  denial  that 
plaintiff  lost  anything  to  defendant,  and  its  alle- 
gation that,  at  the  time  and  in  the  transactions 
mentioned  by  plaintiff,  defendant  had  lost  to  him. 
—Ellas  T.  GUI,  (Ky.)  18  B.  W.  464. 

QABNISHMENT. 

See,  also,  Attadunent;  Execution. 
Persons  and  property  subject  to  pro- 
cess. 

1.  The  exemption  of  a  el^  from  liability  as 
garnishee  inures  to  the  benefit  of  sureties  upon 
the  debtor's  bond,  given  in  such  a  proceeding  to 
the  plaintift,  conditioned  to  pay  any  Judgment 
recovered  therein  against  tbe  city.— City  of  Dal- 
las V.  Western  Electric  Co.,  (Tex.  Bap.)  18  8.  W. 
B63. 

8.  Moneys  in  the  possession  of  the  sheriff, 
taken  by  him  from  a  prisoner  for  safe-keeping, 
are  not  subject  to  garnishment. — Richardson  v. 
Anderson,  (Tex.  App.)  18  8.  W.  li>5. 

Itiabillty    of   garnishee  —  Payment   to 
debtor. 

8.  Where  the  maker  of  a  note  not  due  is  gar- 
nished as  the  debtor  of  the  payee,  who  still 
holds  the  note,  which  matures  before  the  gar- 


nishee files  his  answer,  the  plaintiff  In  garnish- 
ment can  recover  Judgment  against  the  garnishee, 
notwithstanding  that  before  filing  his  answer, 
and  after  matunty  of  the  note,  the  garnishee  paid. 
it  to  the  payee.— Thompson  V.  Gainesville  Aat 
Banlc  18  8.  W.  850.  66  Tex.  166. 

Procedure — Docketing  garnishment. 

4.  Where  there  are  several  gamiahees  In  a 
salt,  the  failure  to  docket  the  garnishment  against 
each  of  them,  though  an  irregolaritv,  does  not  in- 
validate the  lodgment  in  the  nmlsbee  proceed- 
ings.—Cohn  r.  nilman,  18  8.  W.  Ill,  69  Tex.  98. 

Kon-resldent  garnishee. 

6.  Where  a  garnishee  is  a  reaident  of  another 
ooanty  than  the  one  where  the  suit  la  institated, 
judgment  by  def  anlt  cannot  be  rendered  a^nst 
him  on  his  failure  to  answer  to  the  writ  Plain- 
tiff must  sue  out  a  commission,  as  provided  by 
Bev.  St  art.  196,  to  get  the  answers  of  the  gar- 
nishee in  the  county  of  his  residenoe — Cohn  v. 
TUlman.  18  S.  W.  HI.  66  Tex.  98. 

Appeal  by  garnishee. 

6.  A  garnishee  vrno  admits  an  indebtedness 
to  the  principal  debtor  cannot  appeal  from  a 
Judgment  against  him  on  Uie  ground  that  the 
court  erred  in  dismissing  the  petition  of  an  in- 
tervener, who  daimed  that  the  gamiahea  owed 
him,  and  not  the  principal  debtor,  tvhere  be 
does  not  set  up  the  claim  of  the  intervener,  and 
ask  that  the  parties  be  compelled  to  interplead. 
—Alamo  loe  Ua  V.  lanoey,  18  &  W.  408, 66  Tex. 
187. 

GIFTS. 

Causa  mortis,  to  divest  widow  of  dower,  aee  Dow- 
er, 1. 

Inter  vivos — Delivery. 

1.  In  a  proceeding  to  charge  a  daughter  with 
the  value  of  a  slave  as  an  advancement,  it  ap- 
peared that  in  1859,  when  she  was  seven  years  of 
age,  her  father  made  to  her  a  deed  of  gift  to  a 
slave  girl  nine  years  old;  that  the  dangfatar  lived 
with  her  father  until  her  marriage,  tern  yean 
thereafter;  that  the  slave  lived  in  hia  hooaebold 
until  she  voluntarily  left  after  the  doae  of  the 
civil  war;  that  the  deed  was  signed  by  the  fatbw, 
and  attested  bv  three  witnesses,  and  a  few  days 
thereafter  personally  acknowledged  by  him  and 
caused  tn  be  registered;  that  the  dangliter  had 
no  trustee  or  guardian  other  than  her  father. 
Beld,  that  this  constituted  a  delivery  of  the  slave 
to  the  daughter.- Davis  v.  Garrett  (Tenn.)  18  S. 
W.  118. 

8.  Plaintiff's  mother  directed  bar  hnsband  to 
give  plaintiff  $500  out  of  the  money  which  he  lud 
collected  for  land  sold  by  her.  Plaintiff  having  no 
use  for  the  money  at  the  time,  her  father  gave 
her  his  note  therefor.  Btld,  that  thiv  was  a 
valid  claim  against  his  estate;  it  not  being  nec- 
essary that  the  money  should  have  first  been  de- 
livered to  plaintiff,  and  then  redelivered  to  ba 
father.— Reynolds'  Adm'rsv.  BeiTDOlds,  Qi>.)  18 
a  W.  617. 

Donatio  causa  mortis. 

8.  Where,  a  short  time  before  death,  decedent 
hands  a  certificate  of  deposit  to  another  for  safe- 
keeping, requesting  him  to  see  that  decedent's 
children  received  the  money  in  case  he  died,  there 
is  not  a  valid  gift  causa  mortU.— Dunn  ▼.  German- 
American  Bank,  (Mo.  Sup.)  18  S.  W.  1130. 

4.  In  determining  the  validity  of  a  gift  eauta 
morUs,  all  questions  regarding  the  fact  of  deliv- 
ery, as  well  as  of  the  capacity  in  which  the  per- 
son who  receives  the  proper^ holds  it  are  for  de- 
termination by  the  jury. — Dunnv.  German- Am**- 
ican  Bank,  (Mo.  Sup.)  18  8.  W.  1139. 

6.  A  donee  cau«a  mortto  takes  Utle  to  the 
property  subject  to  the  contingent  right  of  the 
administrator,  and  is  bound  to  have  the  propertt 
forthcoming  when  required  for  the  payment  of 
debts.— Dnnn  v.  German-American  Bank,  (Mo. 
Sob.}  18  S.  W.  1189.  ^^  . 
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QRAKD  JUB7. 

IfTunber,  Me  Constitutional  Law,  8. 

Kumber  of  Jurors. 

1.  Cndar  Const  1891,  f  848,  provKHng  that  "a 
.grand  Jury  shall  consist  of  twelve  persons, "  a 
verdict  of  conviction  had  on  an  indictment  lound 
by  a  errand  ]nry  of  sixteen  persons  will  be  set 
•side.— Downs  t.  Commonwealth,  (Ky.)  18  &  W. 

eas. 

Iiiats  of  Jurors. 

2.  Under  JCansf.  Dig.  %  89S3,  requiring  the 
tary  oommisaioners  to  select  and  zntike  separate 
lists  of  the  grand  Jarors  and  Iheir  alternates,  and 
certify  to  the  aamn,  lists  of  snch  Jurors  desig- 
nated "list  of  grand  Jurors"  and  "list  of  alter- 
nate grand  Jurors, "  and  signed  by  the  commis- 
sioners, are  sufBoient.— Brassfleld  r.  State,  vArk. ) 
18  S.  W.  UMQ. 

Qoaranty. 

OnX  promise,  see  Fraiidg,  Statute  of,  9. 

aUABDIAN  AND  WAjiD. 

Defiling  female  servant,  see  Seduction,  B. 

Action  on  guardian's  bond — Defense  of 
payment. 

1.  In  an  action  against  plaintiff's  former 
guardian  and  the  sureties  on  his  bond  to  recover 
the  amount  shown  to  be  due  plaintiff  by  the 
guardian's  final  settlement,  where  the  guardian 
alleged  that  he  bad,  after  the  confirmation  of 
sach  final  settlement,  paid  to  plaintiff  all  that 
was  duR  ber,  It  was  error  for  the  court  to  read 
to  the  Jury  sections  of  Mansfield's  Digest  relat- 
ing to  expenditures  by  a  guardian  In  the  mainte- 
nance and  education  of  his  wi^nl.  to  loans  by  the 
guardian  of  the  ward's  money,  and  how  the 
guardian  may  avoid  liability  therefor,  and  to 
settlements  by  guardians,  end  how  they  shall 
procure  their  discharge,  and  the  property  they 
shall  turn  over  to  their  wards  on  the  ceasing  of 
their  guardianship.— Qeorge  r.  State,  (Ark.)  18 
&  W.  930. 

2.  Where  the  final  settlement  of  a  guardian 
was  approved  by  the  probate  court,  and  after- 
wards an  order  is  made  in  that  comrt  that  the 
guardian  pay  his  ward  the  amount  found  due  at 
such  settlement,  the  guardian  may,  in  an  action 
to  recover  such  amount,  show  that  he  has  paid 
it  in  full  or  in  part-Qeorge  v.  SUte,  (Ark.)  18 

8.  w.  gaoL 

Mingling  ward's  timds  with  private 
ftinds — Conversion. 
8.  Tbe  fact  that  a  curator  kept  the  fnnds  of 
Ills  ward  mingled  with  his  own  does  not  show 
that  he  made  a  wrongful  conversion  thereof,  or 
that  he  did  not  have  them  In  his  hands  as  cura- 
tor when  he  was  appointed  trustee  of  such  funds, 
especially  In  view  of  evidence  that  he  was 
perfectly  solvent  and  able  to  pay  at  tbe  time  he 
was  appointed  trtistee  and  rendered  a  final  ac- 
count as  curator,  and  as  suoh  took  a  receipt  from 
himself  as  trustee  for  the  funds.— Tittman  v. 
Green,  (Ha  Sap.)  18  S.  W.  886. 

Sale  of  ward's  realty — Batiflcation. 

4.  Where  a  guardian  sells  the  land  of  an  In- 
fant ward  without  autbority,  and  the  money  is 
applied  to  the  ward's  use,  the  fact  that  the  ward 
does  nothing  to  disaffirm  the  sale  for  nearly  seven 
years  after  she  becomes  of  age  must  be  deemed 
•  ratification  of  the  sale.— Davie  v.  Davie, (Ark.) 
18  8.  W.  gSB. 

Harmless  Error. 

See  Appeal,  6MM. 

Hearsay  Evidence. 

See  Evidence,  XL 


HIGHWAYS 

Accident  at  crossing,  see  Battrood  Compa^iet, 

25-81. 
Defective  streets,  see  Munidpai  CorporaUonB, 

18-28. 

Sstablishment  by  statutory  proceedings. 

1.  On  petition  to  the  county  court,  under  Rev. 
St.  i  euSfi  et  seq.,  to  open  a  public  road,  since 
It  is  for  the  court  to  say  whether  the  notice  of 
the  application  has  been  given  as  required  by 
section  6986,  and  tbe  statute  does  not  require  the 
evidence  of  notice  to  be  preserved  in  the  record, 
an  order  of  tbe  county  court  directing  the  estab- 
lishment of  the  road,  and  reciting  that  it  was 
"proved  to  the  satisfaotion  of  the  court  •  •  • 
that  due  notice  has  been  given  according  to  law, " 
is  sufilcient  to  show  that  snch  notice  was  given, 
as  against  a  collateral  attack  in  a  suit  to  enjoin 
tbe  overseer  from  opening  tbe  road.  Daugherty 
V.  Brown,  8  8.  W.  910,  01  Ho.  96,  followed. 
Zimmerman  v.  Snowden,  88  Ho.  818,  distin- 
guished.—Lingo  T.  Burford,  (Ho.  Sap.)  18  8.  W. 
lOBl. 

Power  to  establish. 

2.  The  county  courts  of  Tennessee  have  power 
to  lay  out  and  maintain  roads  and  highways  for 
tbe  convenience  of  the  public. — Bydes  Ferry 
Turnpike  Co.  v.  Davidson  County,  (Tenn. )  18  8. 
W.  626. 

Damages. 

8.  Since  the  statute  providing  for  opeilng  a 
pnblic  road  on  petition  to  the  county  court  an- 
thorlzes  (section  6938,  Rev.  St)  the  commission- 
ers, in  estimating  the  damages,  to  take  Into  con- 
sideration the  advantages,  as  well  as  the  disad- 
vantages, resulting  from  the  establishment  of  the 
road  to  the  land  over  which  It  runs,  the  owner 
of  Huch  land  cannot  enjoin  the  establishment  of 
tbe  road  on  the  ground  that  he  has  not  been  al- 
lowed any  damages,  where  tbe  commissioners 
have  determined  that  the  l>enefit  peculiar  to  tbe 
land  not  taken  Is  a  full  equivalent  for  the  land 
taken,  and  that  such  owner  is  not  entitled  to  any 
damages.  Daugherty  v.  Brown,  8  S.  W.  210,  91 
Mo.  20,  followed.— Lingo  r.  Burford,  (Ho.  Sup.) 
18  &  W.  1081. 


HOMESTEAD. 

Crops  grown  on,  mortgage,  see  Chattel  Mort- 

gages,  1. 
Division  on  divorce,  see  Divorce,  S. 

What  constitutes. 

1.  Certain  land  was  oocapled  by  defendaat 
and  wife  at  the  time  of  the  execution  of  a  trust- 
deed  to  seoare  a  debt  of  the  husband.  Th«v  had 
built  a  house  on  it,  and  moved  to  it  more  than  a 
year  before.  Defendant's  wife  owned  in  her  own 
right  a  tract  three  miles  distant,  on  whioh  there 
was  a  residence  and  tenant-houses,  and  on  whicli 
defendant  and  she  had  resided  for  16  years  be- 
fore removing  to  the  land  in  controversy;  but 
they  had  ceased  to  ocoapy  it  as  a  homestead  more 
than  9  years  before  tbe  ezeontion  of  Uie  trust- 
deed.  Meld,  that  at  the  time  of  the  execution  of 
tbe  trust-deed  the  land  was  homestead ;  that  the 
deed  was  void:  and  that  plaintiffs  acquired  no 
title.— Rose  t.  Blankenship,  (Tex.  Bop.)  18  S.  W. 
lOL 
Urban  homestead. 

9.  A  residence  on  a  lot  of  abont  seven  acres, 
half  a  mile  within  the  city  limits,  and  cut  up 
into  city  lots  which  were  for  sale,  Is  an  urban 
residence.— Allen  t.  Whitaker,  (Tex.  8up.)  18  8. 
W.  160. 

8.  The  fact  that  one  pasttired  his  cow  on  land 
detached  from  his  residence  lot  In  a  city,  and 
used  vegetables  grown  thereon  by  his  tenants, 
having  a  garden  and  an  orchard  on  his  residence 
lot,  does  not  exempt  snch  land  from  sale  on  ex- 
ecution as  a  homestead.— Allen  v.  Whitaker, 
(Tex.  Sup.)  18  8.  W.  1«0. 
ITature  and  extent  of  right. 

4.  Under  Const  1874,  art.  9,  H  8,  4,  which 
provide  that  a  "homestead  outside^  a  "'%! 
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town,  or  Tillaga,  owned  and  ooeapied  as  k  resl- 
dedM,  ihall  consist  of  not  exceeding  160  acres  at 
land,  witli  the  improvemeots  thereon,  to  be  se- 
lected by  the  owner, "  one  who  owns  and  resides 
on  a  lii^acre  tract  of  land  cannot  elaim  as  part 
of  his  homestead  a  tract  of  40  acres  of  non-con- 
tiiroons  land,  Iving  a  mile  away  from  nis  resi- 
dence, altboagh  the  laat-mentloned  tract  is  nsed 
to  snpply  wood  for  use  in  the  owner's  house.— 
llcCroeky  v.  Walker,  (Ark.)  U  &  W.  169. 

Bights  of  widow. 

6.  Tliree  years'  adverse  possession  of  a  hom»- 
stead,  by  one  holding  for  the  oMldren  of  a  d»- 
eeased  intestate  owner,  will  not  bar  the  right  of 
the  widow  to  her  life-Interest  of  one  third.— 
Gooltrell  t.  Curtis,  (Tex.  Sup.)  18  8.  W.  486. 

0.  A  permanent  abandonment  by  a  wife  of 
h«r  husband  prior  to  his  death,  without  just 
cause,  is  a  good  defense  by  the  heirs  in  an  action 
by  her  to  recover  land  as  a  homestead.— Cockrell 
▼.  Cnrtis,  (Sex.  Bap.)  IB  &  W.  436. 

7.  Under  Const,  art.  16,  S  S»,  providing  that 
on  the  death  of  the  husband  or  wife,  or  both, 
the  homestead  shall  descend  and  vest  in  the  heirs 
of  the  deceased,  aa  other  real  property,  and  the 
■tatotory  provisions  relating  to  exemption  of 
komesteads  and  of  personal  property  upon  the 
death  of  an  insolvent  husband  without  Issue,  the 
homestead  and  exempt  personalty,  all  consisting 
of  community  property,  pass  to  the  wife  surviv- 
ing, flree  from  debts  of  the  community:  and  upon 
her  decease  the  property  descends  to  ner  collat- 
eral heirs,  free  from  liability  for  such  debts. 
Zwemomann  t.  Von  Bosenbenr,  18  B.  W.  485, 
76  Tex.  BSSi,  and  Childers  ▼.  Henderson,  18  8. 
W.  481,  78  Tex.  064,  followed.— Cameron  T.  Uo^- 
rls,  (Tex.  Sup.)  18  B.  W.  iSO. 

Abandonment. 

8.  Where  a  husband  and  wife  occupy  land  as 
a  homestead,  and  at  her  death  the  husband  re- 
moves from  it,  bat  still  holds  possession  by  a 
tenant,  and  intends  to  return  unless  lie  succeeds 
in  selling  it,  and  does  actually  return  and  reoo- 
cupy  it,  the  fact  that  be  offered  the  land  for  sale 
Is  not  inconsistent  with  his  homestead  right.— 
Gregory  v.  Oatea,  (Ey.)  18  8.  W.  2S1. 

9.  Under  Hayles'  Civil  Bt.  art  2886,  providing 
that  a  homestead  shall  consist  of  land  nsed  "for 
the  purposes  of  a  home,  or  as  a  place  to  exercise 
the  calliDg  or  business  of  the  head  of  a  fiunlly,  * 
a  merchant  abandoned  his  homestead  in  a  store 
by  renting  it  to  a  butcher,  and  moving  into  an- 
other, although  IM  had  a  right  to  resume  posses- 
BiOB  at  any  time,  and  was  permitted  to  raise 
vegetables  in  the  baolc  part  of  the  lot— Dnnoac 
T.  Alexander,  (Tex.  Bup.)  18  8.  W.  817. 

10.  Where  a  widow,  having  a  minor  child  and 
entitled  to  hold  a  homestead  as  exempt,  daims 
it  as  her  sole  property,  and  conveys  it  in  fee- 
simple,  she  abandons  uie  homestead. — Sanson's 
Hx'rs  V.  Harrell,  (Ark.)  18  S.  W.  1047. 

11.  Where  a  widow,  having  a  minor  child, 
abandons  her  homestead  by  claiming  It  as  her 
•ole  property,  and  conveying  it  in  fee-simple,  the 
land,  on  the  minor's  death,  descends  to  his  heirs, 
who  are  entitled  to  immediate  possession,  though 
the  land  has  been  reconveyed  to  the  widow, 
who  occupies  nnder  claim  of  title. —Sanson's 
Bx'rs  V.  HiurreU,  (Ark.)  18  8.  W.  1047. 

Conveyanoes. 

19.  Defenaant  and  wife  executed  a  deed  «f 
trust  to  D.,  as  trustee  for  plaintiffs,  to  secure  a 
debt  to  plaintiffs.  A  sale  under  the  trust  deed 
was  had,  and  D.  executed  to  plaintiffs  a  deed  suffi- 
Oient  to  vest  title  in  them,  provided  the  land  was 
not  the  homestead  of  defendant  and  wife  at  the 
time  of  the  execution  of  the  trust-deed.  In  tres- 
pass to  try  title,  D.  testifled  that  before  the  exe- 
cution of  the  trust-deed  defendant  told  him  that 
the  land  was  not  homestead.  The  proof  allowed 
that  plaintiff  kiiew  that  defendant  and  wife  were 
living  on  the  land  and  using  it  as  homestead  at 
and  long  prior  to  that  time.  H''ld,  that  the  ad- 
mission of  D. 's  testimony  was  error.— Rose  v. 
Blankenship,  (Tex.  Bup.)  18  B.  W.  101. 


18.  In  ejectment  against  •  married  womaiv 
who  claims  the  subject  of  the  action  aa  a  honm- 
stead,  and  shows  all  the  facta  necessary  to  estab- 
lish a  homestead,  defendant's  rights  cannot  iM 
defeated  by  a  lease  of  tl  e  subject,  executed  by 
her  husband,  aclcnowledtdng  himself  to  be  plain- 
tiff's tenant— Dykes  v.  O'Connor,  (Tex.  Sup.>  1& 
8.  W.  490. 

HOHICflDE. 

Murder. 

1.  Homidde  may  be  murder  in  the  second  de- 
gree, even  where  there  was  no  actual  intent  to- 
take  life.— Brassfleld  v.  Bute,  (Ark.)  18  8.  W. 
1040. 

2.  On  the  trial  of  defendant,  who  was  In- 
dicted with  his  brother  and  one  M.  for  murder, 
it  appeared  that  on  the  day  of  the  homicide  H. 
accused  deceased  of  making  threats  against  him, 
which  deceased  denied.  In  the  afternoon,  JL, 
in  company  with  defendant  and  his  brother, 
found  deceased  in  a  saloon,  and  said  to  him,  "We 
want  to  see  you. "  Deceased  asked  several  of 
the  by-standers  for  a  revolrer,  when  defendant's 
brother  said,  "I  will  give  you  a  six-shooter,* 
and  made  a  motion  as  il  to  liand  It  to  him.  One 
witness  testifled  that  deceased  then  started  for  a 
rifle  standing  in  the  comer,  and  tliat  defendant's 
brother  ordered  him  to  stop,  and  sbot  him  while 

Sicking  np  the  rifle.  Defendant  and  H.  did  not 
tke  any  part  in  the  shooting,  and,  though  both 
of  them  had  pnrchased  revolvers  during  the  day, 
it  did  not  appear  that  defendant  had  his  at  the 
time  of  the  shooting.  Held,  that  there  was  n» 
evidence  of  a  conspiracy  to  murder,  or  to  com- 
mit any  crime  of  which  murder  might  be  tb* 
reasonable  and  natural  consequence. — Blain  v. 
State.  (Tex.  App.)  18  S.  W.  862. 

8.  Defendant  was  a  married  man,  and  very 
partial  to  his  sister-in-law,  who  was  a  mem- 
ber of  his  family.  On  one  occasion  his  father-in- 
law  prevented  him  from  shooting  deceased  because 
of  f  he  latter's  attentions  to  her,  whereupon  be  said, 
"This  ain't  the  last  time;"  and  at  other  Umes  ha 
said,  in  speaking  of  deceased,  that  be  "  would  drink 
his  own  heart's  blood  before  he  would  let  any  man 
get  in  his  path, "  and  that  he  would  "kill  him,  and 
put  him  away  where  he  won't  be  found. " '  Be- 
tween sundown  and  dark  of  the  day  on  which 
deceased  disappeared,  he  was  met  on  the  road 
about  a  mile  from  defendant's  house,  going  to- 
wards it  The  next  day,  defendant  remarked  that 
deceased  had  "promised  to  come  to  his  honse  the 
night  before, "  t>ut  had  not  done  so.  At  dark 
that  night  a  friend  stopped  at  defendant'a  house, 
and  called  loudly  to  urn  three  times  without 
getting  any  response.  At  8  o'clock  the  next 
morning  a  witness  met  defendant  and  his  sod 
on  horseback,  carrying  in  front  of  them  two 
sacks,  one  made  of  tow,  the  other  of  cotton, 
which  were  the  materials  out  of  wliich  the  bags 
containing  the  corpse  were  made.  The  witness 
testifled  that  they  looked  "Just  like"  those  con- 
taining the  body,  and  that  he  "saw  blood  drop- 
ping from  nnder  the  sack,  down  the  ahoalder  of 
the  norse  the  tray  was  riding. "  Other  testimony 
was  to  the  effect  that  defenaant  subsequently  at- 
tempted to  spread  reports  that  deceased  "had 
stolen  a  horse  and  gone  to  Texas. "  Held,  that  a 
verdict  finding  defendant  guilty  of  murder  was 
warranted  by  the  evidence. — Luictwter  y.  8tat«v 
(Tenn.)  18  &  W.  777. 

4.  There  is  no  error  in  refusing  to  instruct  on 
murder  in  the  second  degree  where  deceased  was 
shot  on  his  threshold  by  some  one  lying  in  wait 
for  him,  and  who  had  induced  him  to  come  out 
by  making  a  noise  to  attract  him.— White  y.  Stats, 
(Tex.  App.)  18  8.  W.  46& 

Malice. 

5.  The  court,  in  a  murder  trial,  charged  Uiat 
"the  term  'maiioe,'  as  used  in  ita  legal  sense, 
means  the  willful  and  intentional  doing  of  • 
wrongful  act  without  legal  Justification  or  excuse, 
and  is  a  state  or  condition  of  the  mind  which 
shows  a  heart  regardless  of  sooial  duty,  and  fa- 
tally bent  on  mischief,  the  existence  of  which  is 
inferred  from  acts  committed  or  words  apolnn.  * 
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HeUd  aanlBolentdeflnttloBot  "malloe."— Bill*  r. 
State,  (Tex.  App.)  18  8.  W.  Ua. 

0.  Under  Pen.  Code  Tex.  art  80S,  which  de- 
fines murder  in  the  first  degree  as  killing  with 
express  malice,  the  killiDg  of  one  person  in  the 
attempt  with  express  malloe  to  kill  another  is 
murder  in  the  second  degree,  sinoe  to  constitate 
murder  in  the  first  degree  the  malice  must  be  di- 
rected against  the  person  killed.  — Mosiok  r.  State, 
18  S.  wT  95,  til  Tex.  App.  60. 

Question  for  jury. 

7.  The  testimony  for  the  state  showsd  that 
deceased  was  with  a  number  of  colored  persons 
on  aa  excursion  train,  containing  many  dronlran 
passengers.  Defendant,  in  reprimanding  them 
for  being  boisterous,  became  angry  at  an  ioof- 
fensive  remark  made  by  a  passenger,  walked  in- 
to another  car,  came  back  with  a  pistol  in  his 
hand,  and  shot  mud  killed  deceased.  The  defense 
showed  an  effort  on  the  part  of  deceased  to  shoot 
defendant,  and  abowed  by  several  witnesses  that 
deceased  was  the  aggreasor.  Held,  that  whether 
the  killing  was  murder  or  not  was  solely  a  ques- 
tion for  the  iury. — Simmons  T.  Commonwealth, 
(Ky.)  18  8.  W.  sk 

Manslaaghter. 

8.  On  a  trial  tar  murder  it  appeared  that  d»- 
fendant  had  gone  to  the  house  of  deceased  in  the 
latter*s  absence,  and  remained  until  8  o'clock  in 
the  morning,  when  deceased  returned,  he  found 
defendant  lying  on  the  bed  in  a  room  adjoining 
that  occupied  by  deceased's  wife.  The  theory  of 
the  defense  was  that  defendant  had  gone  there 
merely  for  the  purpose  of  securing  a  place  to  sleep, 
and  that,  when  deceased  came  home,  he  rushed 
npon  him,  without  allowing  time  for  explanation, 
and  stabbed  him,  while  ne  was  still  on  the 
bed.  The  theory  of  the  state  was  that  de- 
fendant bad  been  guilty  of  adultery  with  de- 
ceased's wife;  that,  when  he  heard  deceased  at 
the  door,  he  concealed  himself  behind  It,  and 
sprang  upon  deceased  with  a  knife ;  and  that  de- 
ceased then  fled  from  the  house,  pursued  by  the 
defendant.  The  evidenoe  showed  that  there  was 
blood  on  the  bed  and  on  the  floor.  Held,  that 
these  facts  demanded  a  charge  to  the  effect  that 
if  deceased  stabbed  defendant  while  he  was  still 
ou  the  bed,  and  then  abandoned  the  fight,  and  de- 
fendant pursued  and  killed  him,  as  the  result  of 
passion  produced  by  the  cutting,  defendant  was 
guilty  of  manslaughter. — Franklin  v.  State,  fTex. 
App.)  18  &  W.  4«8. 

9.  On  a  trial  for  murder  the  court  instructed 
that  if  deceased  was  in  the  act  of  striking  de- 
fendant, in  self-defense,  at  or  just  previous  to 
the  fatal  stab,  the  jury  "should  convict  of  either 
murder  in  the  first  or  second  degree,  as  the  proof 
warranted,"  and,  after  defining  manslaughter, 
further  instructed  that  "manslauj^bter  must  be 
voluntary,  upon  a  sudden  heat  of  passion,  upon 
a  provocation  apparently  sufficient  to  make  the 
passion  irresistible."  Held,  that  the  Instruo- 
tions  were  erroneous,  in  excluding  from  the  jnry 
the  right  to  decide  if,  at  the  time  of  the  fatal 
stab,  defendant  acted  under  such  irresistible 
passion.— Selden  v.  State,  (Ark.)  18  a  W.  4S9. 

Jiutiilable  homicide. 

10.  On  a  trial  for  murder,  it  appeared  that 
defendant  and  his  father  went  to  the  warehouse 
of  deceased  on  business;  that  while  there  a  dis- 
pute arose  between  the  father  and  deceased;  that, 
when  the  fatberstepped  outside,  deceased  struck 
defendant  with  a  oane:  that  the  father  rushed 
back,  and  deceased  knocked  him  senseless,  where- 
upon defendant  struck  deceased  with  a  shovel, 
and  killed  him.  The  court  charged  the  jury  that 
if  the  father,  not  being  in  real  or  apparent  dan- 
ger of  violence  at  the  hands  of  deceased,  made  a 
violent  and  dangerous  assault  on  him,  then  de- 
fendant had  no  right  to  strike  and  kill  deceased 
In  the  defense  of  his  father,  unless,  before  such 
Interference  on  the  part  of  defendant,  the  father 
bad  abandoned  the  conflict,  and  deceased,  after 
such  at>andonment,  attacked  him  in  the  manner 
indicated.  Held,  that  it  was  error  for  the  court 
to  refuse  to  Insert  in  this  charge,  at  the  request 


of  defendant,  fba  additional  provision,  "if  the 
father  ceased  the  conflict  by  reason  of  havtsa 
been  disabled  by  deceased,  and  defendant  ba- 
lieved,  and  had  reasonable  ground  to  believ*, 
that  deceased,  after  such  ceasing,  was  about  to 
attack  his  father  in  the  manner  indicated.  "— 
Sullivan  V.  Commonwealth,  (Ky.)  18  S.  W.  6801 

11.  Under  Mansf.  Dig.  |  1151,  providing  thai 
an  attempt.  In  a  violent  manner,  to  enter  an- 
other's house,  for  the  purpose  of  offering  per- 
sonal violenoe  to  any  one  dwelling  therein,  shall 
be  a  justification  of  homicide,  it  mast  reasonably 
appear  to  the  person  committing  the  homlclda 
that  the  entrance  of  his  assailant  into  the  housa 
will  expose  htm  to  tb*  danger  of  losing  his  life, 
orof  receiving  great  bodily  injury,  and  he  shouJd 
prevent  the  entry  by  means  not  fatal,  if  consist- 
ent with  his  own  safety.— Brown  v.  State,  (Ark. ) 
18  B.  W.  1051. 

13.  One  who  has  reached  for  hit  pistol  and 
partially  drawn  it  from  his  pocket,  with  the  re- 
mark, "By  G d,  I  have  got  you  nowl"  is  us- 
ing the  mstol,  within  Pen.  Code,  art  571,  pro- 
viding that  when  a  homicide  takes  plaoe  to  pre- 
vent murder,  if  the  weapon,  "used"  by  the  party 
attempting  or  committing  murder  is  such  as 
would  have  been  calculated  to  produce  death,  it 
is  to  be  presumed  that  the  person  so  using  it  de- 
signed to  kill  and  murder.— Ward  v.  State,  (Tex. 
App.)  18  8.  W.  793. 

18.  un  a  unal  lor  murder,  it  appeared  that  a»- 
fendant  and  his  father  went  to  the  warehouse  of 
deceased  on  business:  that  while  there  a  dispute 
arose  between  the  father  and  deceased;  that, 
when  the  father  stepped  outside,  deceased  struck 
defendant  with  a  cane;  that  the  father  rushed 
back,  and  deceased  knocjced  him  senseless,  where- 
upon defendant  struck  deoeasnd  with  a  shovel, 
and  killed  him.  Held,  that  defendant  was  enti- 
tled to  an  instruction  in  regard  to  the  father's 
right  to  interfere  in  defense  of  his  son.— Sulli- 
van V.  Commonwealth,  (Ky.)  18  S.  W.  680. 

Self-defianse. 

1^  The  jnry  were  instructed  that  if  they  b»' 
lieved  from  the  evidenoe  that  defendant  had  rea- 
sonable grounds  to  believe,  and  did  believe,  that 
deceased  was  at  the  time  of  the  killing  about  to 
inflict  on  him  great  bodily  harm,  and  that  be  had 
Dsed  no  greater  force  than  was  necessary  to  pro- 
tect himself  from  real  or  apparent  danger,  they 
should  acquit  Held,  that  this  instruotion  was 
fully  as  favorable  as  defendant  was  entitled  to, 
it  trains  questionable  if  any  Instruction  whatever 
should  nave  been  given  on  self-defense. —Sanders 
V.  Commonwealth,  (Ky.)  18  8.  W.  638. 

15.  The  evidenoe  on  a  trial  for  murder  showed 
that  the  deceased,  after  be  had  made  certain 
threats  to  take  the  life  of  defendant  and  certain 
alleged  attempts  to  waylay  him,  abuidoned  his 
purpose,  and  said  that  he  would  not  hart  d^ 
fendant  if  he  would  keep  out  of  the  yard  of  d^ 
ceased;  that  defendant  was  Informed  of  Qie 
change  of  deceased's  purpose,  and  promised  to 
keep  oat  of  the  yard;  and  that  thereafter  defend- 
ant shot  deoessed,  on  noticing  him  thrust  his 
hand  into  a  pocket,  as  though  for  a  pistol,  when 
thmr  were  parsing  each  other  in  the  street 
Held,  that  an  instruction  that  if  the  jury  believe, 
from  all  the  facts  and  circumstances  in  the  case, 
that  defendant  believed,  and  had  reasonable 
ground  to  believe,  that  the  deceased  was  About 
to  do  him  bodily  harm,  they  must  acquit,  was 
full  and  complete,  and  that  def sndaat  could  not 
complain  that  it  was  not  explicit  enough  respect- 
ing the  threats  of  deceased  and  bis  waylaying 
defendant— Putman  v.  Commonwealth,  (Ky.)  18 
a  W.  627.  '  y-^  ' 

16.  Deceased  called  defendant  a  "O— d  d— n 
liar,"  whereupon  defendant  struck  or  slapped 
him,  but  with  no  Intention  of  provoking  a  diffi- 
culty. Thereupon  tbey  both  drew  pistols  and 
fired.  Held,  that  though  deceased  tired  first,  and 
defendant  fired  to  save  his  own  life,  be  was  not 
entitled  to  the  plea  of  self-defense;  toe  difficulty 
having  been  provoked  by  him,  though  he  may  not 
have  Intended  it— Folk  v.  State,  (Tex.  App.)  18 

a  w.  466.  r^         I 
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17.  Where  a  p«rson  goes  to  a  bouse  merdy  f'KC 
the  parpose  of  aecaring  a  place  to  sleep,  and,  not 
finding  the  hasoand,  lies  down,  by  permission  of 
the  wife,  In  an  adjoiniDg  room,  where  he  remains 
nntll  2  o'clo,.k  in  the  morning,  when  the  hua 
band  returns,  snch  conduct,  though  it  may  have 
been  improper,  was  not  suoh  as  conld  reasonably 
have  been  enected  to  provoke  serious  difficulty: 
and  if,  therefore,  the  husband  assaults  him,  and 
he,  in  order  to  save  his  own  life,  is  obligod  to 
take  that  of  the  husband,  the  killing  is  justiiia- 
ble.— Franklin  ▼.  State,  (Ilex.  App.)  18  S.  W.40S. 

Assault  with  intent  to  kiU. 

18.  Where,  on  prosecution  for  assault  with  a 
pistol,  it  is  shown  that  defendants,  father  and 
son,  ran  a  saloon,  the  son  tending  bar,  and  that 
the  father,  while  outside  the  bar,  getting  into 
an  altercation  with  the  person  assaulted,  ordered 
him  to  leave  the  room,  which  he  refuse:!  to  do, 
and  that  then  the  father  called  to  his  son  to  hand 
him  a  pistol  (according  to  bis  own  evidence)  or 
to  shoot,  (according  to  tbe  state's,)  and  that  the 
son  fired  at  the  person  aaiaulted,  an  instruction 
that  tbe  jury  must  convict  if  the  sbot  was  fired 
as  a  means  of  ejecting  the  assaulted  person, 
and  not  in  self-defense,  Is  proper,  wben  taken 
in  connection  with  a  further  Instruction  that  tbe 
father  should  be  oonvioted  if  the  jury  found  that 
he  was  present,  commanding,  procuring,  or  ad- 
vising the  assault.— State  v.   Noenlnger,    (Mo. 

Sup.)  18  s.  w.  mo. 

19.  In  a  prosecution  for  assault  with  a  pistol, 
where  tbere  is  evidence  that  the  shot  was 
fired  over  the  assaulted  person's  head  for  the 
purpose  of  frightening  him,  it  is  not  necessary 
to  instruct  that,  tf  the  jury  find  tbat  to  be  the 
case,  they  shall  acquit,  when  the  jury  are  In- 
structed to  convict  if  they  find  that  defendant 
"intentionally  and  in  maliceshot  at"  the  assault- 
ed person.— State  V.  Noeninger,  (Mo.  Sup.)  18  B. 
W.  990. 

20.  In  a  prosecution  for  assault  with  a  pistol, 
evidence  that  about  five  minutes  after  the  shoot- 
ing, and  after  the  assaulted  person  had  gone  out 
of  the  saloon,  where  the  shooting  oooorred,  he 
had  a  knife  in  his  hand,  is  inadmissible. — State 
V.  Noeninger,  (Mo.  Sup.)  18  8.  W.  990. 

21.  On  a  trial  for  assault  with  intent  to  mur- 
der, It  appeared  that  the  parties  were  strangers 
to  each  other;  that  defendant  was  drunk,  and 
had  some  words  with  the  injured  party,  who 
roughly  told  him  to  go  home,  and  pushed  him 
against  a  post  on  the  sidewalk;  that  the  injured 
party,  Just  as  he  pushed  defendant,  received  a 
out  on  his  left  arm;  and  that,  if  defendant  in- 
flicted the  injury,  he  must  have  used  a  knife, 
though  no  one  saw  him  do  so.  Tbere  was  no 
evidence  as  to  the  deadly  c&aracter  of  the  knife 
used,  and  defendant  denied  that  he  used  a 
knife,  and  said  that  he  "only  had  a  little  pock- 
et-knife, and  that  wouldn't  out  anything, "  and 
tbat  he  knew  nothing  of  the  man  being  out  till 
the  next  day.  Held,  that  the  court  erred  in 
obarging  tbe  jury  alone  on  the  law  of  an  assault 
with  intent  to  murder  and  voluntary  drunken- 
ness, as  the  facts  called  for  charges  on  the  law 
of  manslaughter  with  reference  to  aggravated 
assault,  and  on  the  law  of  aggravated  assault 
and  battery  and  snlf  defense. — Sullivan  v.  State, 
(Tex.  App.)  18  8.  W.  791. 

22.  Where,  on  a  trial  for  felonious  assault  on  • 
conductor  of  a  freight  train,  it  appears  that  pas- 
sengers were  not  allowed  on  the  train;  that  while 
the  train  was  leaving  a  station  defendant,  hav- 
ing  refused  to  get  oil,  as  ordered  by  the  conduct- 
or, shot  the  latter  in  the  side,  inflicting  a  serious 
wound;  that  the  conductor  struck  defendant 
with  a  lantern,  and  threw  him  from  the  train; 
and  the  evidence  as  to  which  began  the  assault, 
and  as  to  whether  the  train  waa  moving  rapidly 
or  slowly,  was  conflicting, — an  instruction  thai, 
if  the  conductor  undertook  to  put  defendant  off 
while  the  train  was  moving,  and  defendant  bad 
reason  to  apprehend  great  personal  injury,  and 
shot  to  avert  such  injury,  then  the  jury  should 
acquit,  fairly  presented  the  iosue  of  self-defense. 
-SUt«  T.  Dennison,  (Mo.  Sup.)  18  8.  W.  928. 


28.  On  trial  for  assault  with  Intent  to  mnvSer, 
there  was  evidence  that  defendant  and  one  R. 
were  qoarrellng  and  applying  to  each  other  vari- 
ous vile  epithets,  when  B.  's  hands  were  aeeo  to 
move,  and  defendant  called  out  that  ^be  had 
thrown  snuff  in  her  eyes ;  that  B.  then  started  to 
run,  but  fell,  and  defendant  rushed  on  hsr,  and 
cut  her  dangerously  with  a  razor.  The  court 
charged  that  if  B.,  after  throwing  the  snnll,  aban- 
doned such  assault,  and  defendant  then  cat  her 
with  a  razor,  and  used  more  foroe  than  waa  nec- 
essary in  defending  herself,  and  if  defeodant 
voluntarily  renewed  the  difficulty,  and  did  the 
cutting  with  indent  to  Kill  B.,  the  jury  should 
convict.  Held  erroneous,  the  degree  of  foroe  be- 
ing ImmateriaL— Beaty  v.  State,  (Tex.  ApipL)  18 
B.  W.  648. 

24.  On  an  indictment  for  an  assault  with  intent 
to  murder,  where  the  evidence  showed  that  tlia 
blow  complained  of  was  struck  during  a  sndden 
affray,  by  some  one  other  than  defendant,  in  tue 
ainence  of  a  conspiracy  to  oommit  the  crime,  tns 
conviction  will  be  set  aside. — ^Lyons  t.  State, 
(Tex.  App.)  18  H.  W.  418. 

25.  Defendant,  on  trial  for  assault  witii  Intent 
to  murder  one  M.,  asked  the  court  to  instruct  tbe 
jury  "that,  if  the  defendant  went  to  IL's  liouae 
to  commit  any  offense  against  the  law,  bat  aban- 
doned such  intention,  and  attempted  to  avoid  a 
difficulty  with  his  adversary,  (M.,)  and  waa  then 
pursued,  his  right  of  self-defense  revived,  and  ha 
had  the  right  to  kill  his  adversary  to  prevent  be- 
ing killed  or  any  serious  bodily  injury  to  himself; 
and,  if  the  jury  so  find,  they  will  acquit  the  de- 
fendant. "  Held,  that  it  was  error  to  refuse  the 
instruction.— McBpatton  v.  State,  (Tex.  App.)  18 
B.  W.  298. 

Indictment. 

26.  A  charge,  in  an  indictment  for  murder  in 
the  second  degree,  that  defendant  "feloniously, 
willfully,  deliberately"  killed,  safDciently 
charges  that  he  killed  "premeditatedly, "  as  "de. 
liberately"  Includes  "premeditatedly. ■ — State  t. 
Dale,  (Mo.  Sup.)  18  S.  W.  976. 

27.  Under  Manst.  Dig.  S  3118,  providing  that, 
where  an  indictment  does  not  allege  the  place 
where  the  offense  was  committed,  it  shaiU  ha 
deemed  to  charge  that  theoflenaewas  committed 
within  the  jurisdiction  of  the  court  in  which  the 
grand  jury  was  impaneled,  an  indictment  for 
murder  need  not  allege  the  place  of  death.— 
Brassfield  v.  State,  (Ark.)  18  S.  W.  1040. 

28.  Where  the  indiotmentallegea  that  Uw  fatal 
blow  was  struck  October  2B,  1890.  and  the  cap- 
tion of  tbe  indictment  shows  that  It  waa  returned 
at  February  term,  1891,  which  term  conld  not, 
under  the  law,  have  continued  to  October  96, 
1891,  the  indictment  shows  that  the  death  oc- 
curred within  a  year  and  a  day  after  the  alleged 
fatal  blow.— Brassfield  v.  State,  (Ark.)  18  8.  W. 
1040. 

29.  Where  an  indictment  for  assaalt  with  in- 
tent to  kill  charges  the  assaalt  to  have  been 
made  "unlawfully,  feloniously,  and  with  malice 
aforethought,"  the  omission  of  those  words  in 
charging  the  intent  will  not  be  fatal.  FUker  v. 
State,  10  S.  W.  668,  64  Ark.  492,  followod.— Stat* 
▼.  Uobinson,  (Ark.)  IS  &  W.  64L 

Insanity  as  a  defense. 

80.  On  a  trial  for  murder,  where  the  defense 
waf  temporary  insanity,  there  \f  as  no  evidence 
tiuit  defendant  could  discriminate  between  ri«hl 
and  wrong,  bat  from  mental  disorder  conld 
not  control  his  actions.  A  witness  was  asked  by 
the  defense:  "From  all  you  saw  and  observed 
while  he  was  confined,  do  yon  believe  be  had 
sufficient  mind  to  discriminate  between  right  and 
wrong  In  reference  to  bis  act  of  shooting  8.,  [de- 
oeased;]  or,  it  he  could  so  discriminate  lietweea 
right  and  wrong,  do  you  believe  that  he  had 
sufficient  mental  power  to  cx>ntrol  his  actions!* 
Held,  that  the  witness  should  have  been  permit- 
ted tu  answer  the  firat  part  of  the  qneatioD,  but 
not  the  latter,  as  overmastering  anger  and  re- 
venge is  not  an  excuse. — Smith  v.  States  (Ark.) 
18  B.  Vr.  287. 
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n.  On  a  trial  for  morder,  where  the  defense 
was  temporary  insanity,  the  defense  asked  the 
following  instruction:  "U  the  Jury  find  from  the 
evidence  that  the  defendant,  at  the  time  he  flred 
the  fatal  shot,  was  acting  under  a  delusion,  al- 
though able  to  distinguish  between  right  and 
wrung,  and  belieTed  that  tbe  deceased  and  others 
had  fomyed  a  plot  to  take  away  his  life,  or  do 
him  some  great  bodily  injury,  and  that  the  de- 
cea:>ed  had  an  immediate  design  to  so  do,  and  that 
it  was  necessary  for  him  to  fure  the  shot  to  pro- 
tect bis  life  or  prevent  his  receiving  great  bodily 
injury,  they  must  acquit.  ■>  Betd,  there  being 
evidence  in  the  case  on  which  to  found  such  in- 
struction, that  the  refusal  to  give  it  was  error, 
and  that  It  was  not  oovertsd  by  an  instruction 
that  "an  insane  delusion  relieves  a  person  from 
responsibili^  when,  and  only  when,  the  facts  or 
state  of  facta  believed  lo,  under  the  insane  de- 
lusion, would,  if  actually  existing,  havejustified 
the  act »— Bmlth  t.  Btate,  (Ark.)  18  B  W.  aS7. 

82.  The  testimony  of  •  physician  that  he  ex- 
amined defendant  on  trial  for  murder  a  day  or 
two  after  the  killing,  and  found  him  mentally 
deranged,  is  competent  to  )>e  considered  in  con* 
nection  with  acts  before  or  at  the  time  of  the 
killing,  which  tend  to  establish  insanity.— Mur- 
phy V.  Commonwealth,  (Ky.)  18  B.  W.  163. 

S3.  On  a  trial  for  murder,  where  the  defense  is 
temporary  insanity,  the  state  may  give  in  evidence 
staicments  by  defendant  that  he  bad  once  before 
killed  a  man,  set  up  insanity  as  a  defense,  and  been 
acquitted,  as  bearing  on  the  question  whether  tbe 
homicide  was  committed  under  influence  of  an  ex- 
isting or  of  a  feigned  delusion ;  and  evidence  by 
defendant  that  be  had  killed  a  man,  and  was  dls- 
cbarged,  and  did  not  interpose  the  defense  of 
insanity,  is  inadmissible  in  rebuttal,  in  tbe  ab- 
sence of  any  tiling  to  connect  tbe  two  cases.— 
Smith  V.  Btate,  (Ark.)  18  B.  W.  287. 

84.  Defendant  requested  an  instruction  which 
required  tbe  state  to  show  affirmatively  that  de- 
fendant was  sane  at  the  time  of  the  killing,  pro- 
vided there  was  no  evidence  to  establish  insan- 
ity. Beld,  that  the  instruction  was  propprlv 
refused.— Fisher  v.  State, (Tex.  App.)  18  8.  W,  80. 

35.  Tbe  evidence  established  the  crime,  un- 
less defendant  was  insane.  The  wife  of  deceased 
testified  that  two  months  before  the  Iciiling  de 
f endant  told  her  that  he  had  tried  to  have  Im- 
proper relations  with  her  daughter,  who  was  not 
quite  10  years  old,  and  that  her  husband  did  have 
improper  relations  with  the  child;  that  she  never 
saw  anything  wrong  between  her  husband  and 
the  child :  that  defendant  continued  to  talk  fre- 
quently to  witness  about  it;  that  he  always  cau- 
tioned her  to  keep  it  secret;  that  her  daughter 
told  her,  after  the  killing,  of  defendant's  at- 
tempted intimacy  with  her.  The  daughter  testi- 
fied that  after  the  killing,  and  before  sbe  knew 
of  it,  defendant  urged  her  to  say  that  her  father 
bad  been  too  intimate  with  her.  Another  witness 
testified  that  while  in  jail  defendant  said  that 
soiae  other  parties  were  guilty  of  criminal  inter- 
course with  the  daughters  of  deceased.  Defend- 
ant on  another  occasion  asked  one  R.  what  he 
thought  of  a  man  who  would  have  intercourse 
with  his  own  daughter,  and  said  he  knew  of  one 
or  two  who  did.  A  physician  testified  that  de- 
fendant asked  witness  to  treat  him  for  mastur- 
bation; that  defendant  had  no  appearance  of  in- 
sanity, but  seemed  confused  and  embarrassed; 
that  the  disposition  of  amasturbatoris  harmless; 
Lbat,  stripping  the  case  of  everything  but  the 
fact  that  defendant  had  killed  deceased  in  the 
unfounded  belief  that  he  was  too  intimate  with 
bis  daughter,  witness  was  of  opinion  that  the 
killing  waa  not  tbe  act  of  an  insane  man.  The 
Father  of  defendant  testified  that  he  had  never 
regarded -him  as  right.  Another  witness  tes- 
'.itied  that  the  father  admitted  on  the  day  of  tbe 
filling  that  he  had  never  noticed  indications  of 
insanity.  All  the  witnesses  regarded  defendant 
IS  sane.  After  the  killing,  defendant  refused  to 
pve  up  the  pistol,  saying  that  they  might  try  to 
nob  him.  and  that  he  should  be  bung  for  the 
;rinie.  Held,  that  the  evidence  waa  insufficient 
>o  support  the  defense  of  insanity. — Fisher  v. 
itate,  (Tex.  App.)  18  a  W.  80. 


Intoxioatlon  u  a  defense. 

86.  On  trial  for  assault  with  intent  to  kill,  the 
evidence  showed  that  defendant  was  a  man  of 
violent  passions  and  given  to  liquor;  that  he  and 
hla  wife  lived  unhappily  together:  that  his  wlf* 
was  at  the  house  of  a  friend  to  whlob  defendant 
had  accompanied  her;  that  he  abused  her  on  the 
way  there;  that  he  remained  there  a  few  mo- 
meats,  and,  calling  his  wife  out  on  a  porch, 
aslced  her  to  accompany  him  to  his  brother's; 
that  on  her  refusal  he  asked  her  if  she  were  go- 
ing to  leave  him;  that  she  replied  that  they 
would  talk  of  that  another  time;  that  he  then 
asked  her  to  kiss  him,  and,  placing  his  left  hand 
on  her  forehead,  pushed  her  head  back,  and  out 
her  throat,  and  waa  about  making  a  second  out 
with  the  knife,  when  he  was  prevented  by  others, 
who  had  nm  to  the  wife's  assistance.  H«ld, 
that  a  failure  to  instruct  the  Jury  as  to  insanity, 
on  the  ground  that,  though  Intoxication  is  not 
an  excuse  for  crime,  the  conditioB  of  defendant 
might  be  considered  in  determining  whether  the 
catting  was  malicious,  m  In  sadden  beat  and 
passion,  the  commission  of  the  assault  lieing  con- 
ceded, was  not  error. — Carpenter  t.  Common- 
wealth, (Ky.)  18  B.  W.  8. 

Evideaoe. 

87.  Where  the  defense  Is  Justifiable  homi- 
cide, testimony  that  a  pistol  which  deceased 
reached  for  before  defendant  flred  was  a  center- 
fire  pistol,  butwas  loaded  with  rim-flrecartridges, 
and  therefore  could  not  be  discharged,  is  irrele- 
vant and  immaterial.— Everett  v.  Btate,  (Tex. 
App.)  18  B.  W.  674. 

88.  Deceased,  while  passing  along  a  street  un- 
armed on  his  way  home  from  a  store,  was  re- 
peatedly shot  by  defendant,  from  the  effects  of 
which  he  died  in  a  short  time.  The  parties  were 
not  on  friendly  terms,  bat  no  words  passed  at 
the  time  of  the  shooting,  and  there  was  no  hos- 
tile demonstration  by  deceased.  Held  that,  de- 
fendant having  been  allowed  to  prove  that  sev- 
eral months  before  the  killing  deceased  had  shot 
at  and  wounded  him,  the  court  properly  refused 
to  allow  defendant  to  enter  into  tbe  particalars 
of  such  shooting.— Sanders  t.  (lionunon  wealth, 
(Ky.)  18  8.  W.  IQ8. 

89.  me  declarations  and  advice  given  oy  the 
Judge  and  the  district  attorney  to  the  deceased's 
father  in  ra^urd  to  the  Importance  of  his  testi- 
mony, and  the  necessity  of  concealing  or  with- 
holding it  until  the  final  trial  of  the  defendant, 
was  Irrelevant,  and  calculated  to  prejudice  the 
defendant  in  the  minds  of  the  Jury. — Campbell  v. 
State,  (Tex.  App.)  18  B.  W.  409. 

40.  The  prosecution,  on  an  indictment  for 
murder,  was  permitted  to  ask  the  brother  of  the 
deceased  why  he  held  up  the  defendant  and  two 
others,  and  wanted  to  keep  the  drop  on  them 
when  he  met  them.  The  answer  was  that  the 
witness  believed  defendant  had  killed  his  brother, 
and  that  he  belonged  to  tbe  mob.  Held,  that 
tbe  question  and  answer  were  both  improper,  and 
especially  the  answer,  because  It  gave  merely  the 
opinion  of  tbe  witness. — Campbell  v.  State,  (Tex. 
App.)  18  a  W.  40B. 

Opinions. 

41.  On  trial  for  murder,  where  a  physioian 
was  called  as  an  expert  witness,  and  testified  to 
tbe  course  of  the  bullet  which  killed  deceased. 
It  was  error  to  permit  him  to  give  his  opinion  as 
to  deceased's  position  when  the  shot  waa  fired, 
that  being  a  question  for  thejury  to  decide.— 
Brown  v.  BUte,  (Ark.)  18  a  W.  1061. 

Motive. 

m.  Asa  motive  for  a  murder,  it  may  he  shown 
that  deceased's  daughter  bad,  by  his  direction, 
caused  the  arrest  of  accused  on  a  charge  of  bas- 
tardy, which  accused  had  settled  by  the  i><mnent 
of  money.— Franklin  v.  Commonwealth,  (Ey.)  18 
a  W.  683. 

48.  In  a  murder  case  the  state  may,  for  the 
purpose  of  showing  the  feeling  between  the  par- 
ties, Introduce  evidence  of  a  meeting  and  alter- 
cation earlier  In   the   evening  of   the   killidg,-^ 


White  r.  Bute,  (Tex.  App.)  18  a  W.  tfft, 
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it.  In  a  mardar  easa,  testimoiiT  of  •  witness 
tbat,  after  deceased  had  attacked  defendant  sev- 
eral days  before  the  homicide,  complaining  of  the 
way  defendant  was  onltivatlng  deceased's  farm, 
and  threatening  to  UU  defendant,  defendant  re- 
quested witness  to  go  to  deceased,  and  make  any 
reasonable  offers  of  compromise,  and  that  on 
witness'  advioe  to  defendant  to  remain  at  home 
nntil  the  difflcnlty  was  settled,  he  did  so  nntU 
the  homicide.  Is  admissible  as  showing  the  feel- 
Ings  and  ontmiMof  defendant.— Brerett  r.  Stale, 
(Tex.  App.)  U  8.  W.  074. 

Xrldenoe — Corpus  dellotL 

46.  On  a  trial  for  murder,  it  appeared  that  D., 
a  blaok  negro  boy,  17  years  old,  left  his  em- 

gioyer,  to  spend  Sanday  at  borne,  with  an  inten- 
on  to  return  in  the  erening.  About  sundown 
be  1^  home,  and  was  not  seen  alive  afterwards, 
•xoept  by  a  friend  wbo  met  him  on  the  road.  He 
•spreased  no  intention,  and  madenopreparatioa, 
to  leave  the  connty,  and  left  behind  property  of 
oonslderable  value.  About  three  weeks  after 
his  disappearance,  several  miles  from  where  he 
was  last  seen,  were  found  in  a  oreek  two  sacks, 
one  of  which  contained  the  headless  corpse  of  a 
male  negro  about  D. 's  size,  and  the  other  the  sev- 
ered legs.  The  head  was  never  found.  D.'s 
mother,  sister,  and  employer,  and  another,  an 
acquaintance,  teitifled  that  he  had  two  burnt 
places  on  the  skin  of  his  leg,  and  a  scar  across 
the  lastcqp  of  his  foot,  and  that  they  recognised 
the  ooTMe  aa  that  of  D.  by  such  soarL  and  its 
color,  sise,  and  general  appearance.  His  mother 
and  sister  also  recognized  a  ahirt  on  the  body  of 
the  corpse  as  the  one  worn  byU.,  which  was  made 

Sr  his  mother,  and  had  certain  peculiaritiea;  ba- 
de* which,  it  waa  compared  with  another,  owned 
byD.,  and  found  to  be  similar  to  it.  D.'s  em- 
ployer  also  thought  that  a  leather  wristband 
found  on  the  body  was  one  that  he  had  aeen  D. 
makingoutof  a  bridle  rein,  field,  that  a  verdict 
finding  defendant  guilty  of  the  murder  of  D. 
would  not  be  disturbed,  as  not  sustained  by  evi- 
dence auffloient  to  prove  the  oorpu«d«Me(L— Lan- 
caster T.  State,  (Tenn.)  18  B.  W.  TH. 

—  Declarations  and  admissions. 

48.  In  a  proaecntion  for  assault  with  a  pistol, 
the  statements  of  the  assaulted  person,  made  five 
minutes  after  the  shooting  and  after  he  had  left 
the  saloon,  where  the  shooting  occurred,  cannot 
be  shown.— State  v.  Noeninger,  (Mo.  Sup.)  18  B. 
yi.  900. 

47.  The  testimony  of  a  witness  as  to  what  he 
said  some  time  prior  to  the  killing  to  deceased, 
in  the  absence  of  defendant,  with  reference  to 
deceased's  conduct  towards  defendant,  was  prop- 
arly  excluded  as  incompetent. — Bandera  v.  Com- 
monwealth, (Ey.)  18  S.  W.  628. 

48.  The  testimony  of  the  father  of  the  deceased, 
that  he  had  told  his  wife  on  the  night  of  tbe 
murder  that  defendant  bad  Idlled  their  son,  was 
merely  tbe  opinion  of  the  witness,  and,  as  the 
defendant  was  not  present,  was  inadmissible. — 
Campbell  T.  State,  (Tex.  App.)  18  S.  W.  409. 

49.  Where  the  confessions  of  defendant  as  to 
the  commission  of  a  homicide,  made  on  the  suo- 
ceediug  day,  are  full  and  complete,  bis  declara- 
tions to  his  mother,  made  10  minutes  after  the 
commission  of  the  crime,  and  while  she  was 
dressing  his  wounds,  are  inadmissible  to  explain 
the  confessions.— Craig  v.  State,  (Tex.  App.)  18 
8.  W.  i»7. 

60.  Where  the  fatal  afCray  occurred  at  11 
o'clock  at  night,  and  defendant  immediately  rode 
rapidly  to  his  home,  about  a  mile  away,  and,  on 
arriving,  within  10  minutes,  at  his  mother's  room, 
was  weak  and  sick,  and  covered  with  blood,  still 
profusely  flowing  from  a  wound  on  the  side  of 
ois  head,  his  declarations  as  to  the  Idlling,  made 
to  bis  mother  while  she  was  dressing  his  wound. 
Were  admissible,  as  part  of  the  res  gesUx,  to  cor- 
roborate his  testimony.— Craig  v.  State,  (Tex. 
App.)  18  8.  W.  297. 

51.  Statements  made  by  deceased,  contradict- 
ing his  dying  declarations,  may  be  shown  by  de- 
fendant, although  they  were  not  made  in  extra- 


mis.      HcFherson's    Case,  f  Terg.   180,   distin- 
guished.—Morelock  V.  State,  (Tenn.)  18  B.  W.  SSS. 

Dying  deolarations. 

69.  Daoaased  and  defendant,,  brothers-in-law. 
were  on  unfriendly  terms,  and  had  exchanged  pis- 
tol shots,  and  slightly  wounded  each  other,  soma 
time  tMfore  the  killing.  At  the  time  of  fbe  mar- 
dar deceased  waa  riding  towwda  home,  wrhen  ha 
was  shot  from  ambush.  Whan  askad  wbo  abet 
tiim,  he  told  several  persons  that  tie  did  not 
know;  that  ha  could  not  see  who  fired  ttie  ahat. 
Some  boors  later,  in  response  to  a  question  from 
his  niece  aa  to  wbo  ahot  him,  Im  said,  "Tour 
Uncle  Qeorge, "  meaning  defendant,  bat  did  not 
state  how  he  knew  it,  or  whether  he  knew  soch 
to  ba  tbe  fact.  Deceased  died  the  next  morning 
from  the  afleota  of  the  shot-  There  was  no  proof 
that  the  statement  inculpating  defendant  waa 
made  under  a  belief  of  impending  diasolation,  or 
that  deceased  believed  he  would  die,  or  had  been 
advised  that  be  could  not  raoover.  Held,  that 
the  court  erred  in  admitting  tbe  declaration  in 
evidence.  — Qraen  v.  C(»unoawaalth,  (Ey.)  18  8. 
W.  616* 

68.  Tba  fact  that  a  statemoit  was  made  by- 
deceased  in  answer  to  tba  iGoniry,  who  did  tba 
shooting!  does  not  take  from  it  its  voluntary  char- 
acter, so  as  to  render  it  inadmissible  as  a  dying 
declaration.— White  ▼.  State,  (Tex.  App.)  IB  a. 
W.  468. 

64.  Tbe  faot  that  a  dying  deolaiatlon  la  an- 
trua,  in  that  it  includes  among  the  asaailant*  on* 
wbo  could  not  have  been  present,  does  not  affect 
its  admissibility  against  the  others,  but  only  ita 
credibility.- White  v.  State,  (Tex.  App.)  18  8. 
W.  403. 

Threats. 

66.  A  declaration  of  decaaaed,  la  tba  natoia 
of  a  threat  towards  defendant,  mada  a  few  days 
before  tbe  killing,  waa  competent  to  Show  tnat 
deceased  waa  tbe  agxrese«r.— Browa  w.  Statau 
(Ark.)  18  8.  W.  1061. 

Instructions. 

56.  On  the  trial  of  defendant,  who  waa  in- 
dicted with  his  brother  and  one  M.  for  murder,  it 
appeared  that  on  the  day  of  tba  homicide  M-  ao- 
ouaed  deceased  of  making  threats  against  tiim, 
which  deceased  denied.  In  tbe  afternoon,  M-,  in 
company  with  defendant  and  liia  brotbor,  fbond 
deceased  in  a  aaloon,  and  said  to  him,  *■  We  want 
to  see  you. "  Deceased  asked  several  ot  tbe  by- 
standers for  a  revolver,  when  defendant'a  brother 
said,  "I  will  give  you  a  six-shooter, "and  made  a 
motion  as  if  to  hand  it  to  him.  One  witness  tes- 
tified that  deceased  then  started  for  a  rifle  stand- 
ing in  the  comer,  and  tbat  defendant's  brother  or- 
dered bim  to  stop,  and  shot  him  while  picking  up 
tbe  rifle.  The  court  chartied  the  Jniy  that  if  de- 
fendant, his  brother,  and  K.  were  present  by  a  pre- 
vious agreement  for  the  purpose  of  doing  an  unlaw- 
ful act,  such  as  to  commit  a  breach  of  tbe  peaoe, 
or  have  a  personal  diiflcalt?  with  deceased,  bat 
with  no  agreement  to  kill  him,  and  under  andi 
circumstances  the  brother  shot  and  killed  bJm, 
then  defendant  would  be  guilty  of  murder  in  tha 
second  degree.  Held,  that  tbe  charge  was  too 
abstract,  and  should  have  specified  some  contem- 
plated "unlawful  act"  or  "personal  ditSculty.  "— 
Blain  v.  SUte,  (Tex.  App.)  18  8.  W.  863. 

57.  On  an  indictment  for  assault  witb  intent  lo 
kill,  it  appeared  that  the  complaining  witness 
bad  been  cut  while  engaged  in  a  fight.  He  was 
the  only  one  who  testified  positively  that  defend- 
ant did  the  cutting.  Defendant's  brother  testd- 
fled  that  the  defendant  was  not  near  enough  to 
do  it;  and,  when  asked  if  he  knew  who  did  it, 
refused  to  answer,  on  the  ground  that  it  would 
criminate  himself.  The  fight  occurred  at  night, 
and  the  prosecuting  witness  admitted  that  ba 
could  not  tell  the  defendant  and  hia  brother 
apart,  field  ibat,  as  tbe  real  question  at  issua 
was  whether  the  defendant  or  his  brother  did 
the  cutting,  the  court  should  have  charged  that. 
if  the  ]ury  had  a  doubt  as  to  which  of  tiiem  did 
it,  they  Should  find  the  defendant  not  guilty. — 
Harvick  v.  State,  (Tex.  App^-18  &  W.  M7, 
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58.  Where  It  appeared  on  a  murder  tq^al  that 
deceased  had  threatened  defendant,  bat  the  eri- 
dence  fails  to  show  that  at  the  time  of  the  liill- 
ing  deceased  vras  about  to  execute  aay  threats, 
or  made  ao7  attempt  to  draw  a  weapon,  the  court 
properlT  refused  charges  as  to  threat*  and  man- 
slauKhter.— Jackson  r.  BtatA,  (Tex.  App.)  18  S. 
W  643. 

59.  On  a  trial  tor  murder,  an  erroneous  io- 
itrnctioQ,  which  ezolndea  from  the  i\ay  the  right 
to  determine  whether  defendant  acted  under  ir- 
resistible passion  at  the  time  of  the  fatal  stab,  is 
not  oared  by  an  Instraotion  for  the  defense  that  If 
defendant  stabbed  deceased  under  a  passion  ex- 
cited b;  a  provocation  suffloientlr  apparent  to 
render  the  passion  Irresistible,  or  if  the  jury  have 
reasonable  doubt,  they  should  not  convict  of  mur- 
der; sQoh  instruction  being  contradictory,  and  not 
explanatory  of  tlia  previous  instruction,  which 
undertook  to  apply  the  law  to  the  facts  in  the 
case  -Beldan  v.  SUta,  CArk.)  18  B.  W.  458. 

to.  In  a  trial  for  murder,  an  error  of  the  court 
tn  failing  to  define  "malice  aforethought"  is  not 
oured  by  definitions  of  "express"  and  "implied" 
malicc-Moodv  v.  SUte,  (Tex.  App.)  18  8.  W.  94. 

SI.  Error,  if  any,  in  giving  an  Instruction  de- 
fining "murder  in  the  first  degree"  and  "express 
malice, "  when  such  issues  were  not  in  the  case, 
is  oured  by  an  express  statement  by  the  court 
that  defendant  had  been  acquitted  of  murder  in 
the  first  degree,  and  an  application  of  the  law 
■olely  to  murder  in  the  second  degree,  as  it 
BiKht  be  evidenced  by  the  fact*  adduced  at  the 
triaL— Huely  t.  State,  (Tex.  App.)  18  &  W.  411. 

HOBSE  AND  STBEET  AAHf 
ROADS. 

Begulation  by  city,  see  Municipal  Corporations, 

7,8. 

Iilablllty   for    negligenoe — Fenons    on 

track. 
1.  In  an  action  for  the  death  ot  a  child,  who 
was  rnn  over  by  defendant's  street-car,  it  ap- 
peared that  deceased,  with  a  companion,  was 
driving  a  cow  from  across  the  street.  Two  or 
three  witnessea  testified  that  one  boy,  with  the 
DOW,  had  crossed  the  traok;  that  deceased,  in 
orossing,  was  tripped  by  one  of  the  males,  and 
thrown  on  the  traok,  and  that  the  front  wheel  of 
the  oar  passed  over  his  leg.  The  driver  testified 
that  he  did  not  see  either  of  the  boys  until  after 
die  accident  There  was  evidence  tbat  the  at- 
tention of  the  driver  was,  at  the  time,  directed 
>o  some  person  standing  on  the  sideuf  the  street. 
Held,  that  theqaescionof  defendant's  n^ligenca 
vaa  for  the  Jury^— Senn  v.  Southern  By.  Cio., 
:Mo.  Sup.)  18  B.  W.  luor. 

2.  A  child  four  years  old  started  to  mn 
cross  a  street  at  about  the  middle  of  a  block,  fell 
bout  four  feet  in  front  of  a  hone  drawing  a 
treet-oar,  and  moving  at  a  slow  trot,  and  was 
an  over.  There  was  evidence  that  it  was  dusk 
t  the  time,  but  sufBciently  light  to  enable  one 
>  distinctly  see  the  child  half  across  the  street; 
lat  to  the  driver's  knowledge  the  street  at  this 
>int  was  much  frequented  by  children;  that  the 
IT  could  have  tieen  stopped  within  a  distance 
'  two  feet;  that  the  driver  was  giving  no  at- 
nUon  to  the  track  in  front  of  him,  and  did  not 
le  the  child  before  the  oar  passed  over  him. 
eld,  that  the  issue  of  negligenoe  was  properly 
ibmitted  to  the  jury.— Rosenlcrans  t.  Lindell 
r.  Co.,  (Ho.  Sup.)  18  &  W.  8S0. 

House  of  HI  Fame. 
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JOXTSBAND  AND  WIFE. 

e,  also,  Curteru;  Divnrce;  Dower;  Hnmesttad. 
■  i^itnesses,  see  Witness. 
Dveyances  between,  see  Fraudulent  Conveu- 
incea,  17. 


Exeontton  of  will  by  married  woman,  see  Wills,  8. 
Injuries  to  Insane  husband,  notion  by  wife,  SM 
Insanttu,  8. 

Wife's  separate  estate. 

1.  The  fact  that  a  husband  oausea  land  whlob 
he  purchases  to  be  conveyed  to  his  wife,  with 
intent  to  shield  it  from  his  creditors,  will  not 
give  the  wife  a  separate  estate  in  the  land,  in 
the  absence  of  any  recitals  in  the  deed  sufficient 
to  create  in  her  a  separate  estate. — Gaston  v. 
Wright,  (Tex.  Sup.)  18  B.  W.  6TO. 

2.  A  husband,  without  Ms  wife's  authority, 
executed  in  his  own  name  a  bill  of  sale  of  her 
horse,  and  indorsed  thereon  an  order  to  his  wife 
to  deliver  the  horse  to  the  purchaser.  The  latter 
presented  the  order,  and  took  the  horse,  the  wife 
neither  consenting  nor  refusing  to  deliver  the 
horse.  Held,  in  an  action  by  the  wife  to  recover 
possession,  that  where  the  eonrt  charged  that  the 
burden  was  on  plaintiff  to  prove  that  the  horse 
was  her  property,  it  yrwt  not  error  to  refuse  de- 
fendant's Instruction  that,  if  plaintiff  failed  to 
schedule  her  property,  the  burden  was  on  her 
to  prove  that  the  horse  was  her  separate  prop- 
erty.—Laf  argue  V.  Harkley,  (Ark.)  18  B.  W.  6<Q. 

Charges  on. 

8.  A  wife  signed  a  note  with  her  husband, 
and  mortgaged  her  separate  property  to  secura 
it  The  application  for  the  loan  for  which  tha 
note  and  mortgage  weie  given  was  made  by  tha 
husband,  and  the  oheok  for  the  money  was  mada 
oat  in  Us  nana,  and  given  to  him.  His  name 
was  first  on  the  note,  and  there  waa  nothing  ta 
show  that  he  did  not  keep  and  use  the  monay. 
Held,  tnat  the  evidence  supported  a  conoIusioB 
that  the  wife  neither  created  the  debt  nor  re- 
ceived the  benefit  of  it,  and  that,  therefore,  her 
property  was  not  liable  for  it.— Merchants'  dc 
Mechanics'  Loan  &  Building  Asa'n  ▼.  Jarrla' 
Adm'x,  (Ky.)  18  B.  W.  4S4. 

Conveyanoes. 

4.  A  conveyance  by  a  married  woman,  by  an 
attorney  in  fact,  of  all  her  interest  as  heir  in  a 
certain  estate,  consisting  of  real  and  personal 
property,  cannot  be  avoided  as  to  the  persoualty 
on  tbe  ground  that,  as  a  married  woman,  she  is 
not  authorized  to  convey  by  attorney. — Davie  t. 
Davie,  (Ark.)  18  B.  W.  986. 

5.  Several  persons,  including  C.  and  DL, 
agreed  as  to  their  respective  interests  in  certain 
lands,  and  a  deed  was  executed  in  accordance 
therewith,  by  which  C.  and  E.  were  each  given 
one-tnird  of  the  land  for  life,  remainder  to  their 
eblldren,  provided  that,  if  either  died  without 
issue,  her  interest  should  go  to  the  other.  C. 
had  a  husband  at  the  time,  and,  a  few  days  thera- 
after,  E.  married;  and  her  husband  brongrht  an 
action  to  set  aside  the  deed,  claiming  that  his 
wifu  was  entitled  to  a  fee-simple  interest.  A 
compromise  was  made,  and  a  deed  was  executed, 
changing  the  previous  deed.  In  that  it  gave  to 
each  of  the  husbands  a  life-estate  in  the  wife's 
interest.  Held,  in  an  action  by  E.  's  husband  to 
recover  a  life-estate  in  his  wife's  interest,  she 
having  died  without  issue,  that  the  second  deed 
was  an  executed  conveyance  of  a  contingent  in- 
terest, founded  on  a  valuable  consideration,  which 
C.  was  not  incapacitated  from  executing  by  rea- 
son of  her  ooverture.— Roas  v.  Farish,  (Ey.)  18 
a  W.  173. 

&  Act  1840,  April  80th,  requiring  a  wife's 
conveyance  of  her  personal  propertyln  writing 
to  be  accompanied  1^  her  privy  aclmowledgment, 
did  not  prohibit  her  from  malnng  a  parol  trans- 
fer of  such  property,  and  a  receipt  signed  by  a 
married  woman,  containing  an  admission  of  the 
transfer  of  unlocated  land-warrants,  although  not 
privily  acknowledged  by  her,  is  admissible  ta 
prove  such  transfer. — Ballard  v.  Carmichael, 
(Tex.  Sup.)  18  B.  W.  784. 

7.  A  husband,  without  the  authority  of  hi* 
wife,  executed  in  his  own  name  a  bill  of  sale  of 
her  horse,  and  indorsed  thureon  a  written  order 
to  his  wife  to  deliver  the  horse  to  tbe  vendee 
On  the  following  Sunday  tbe  vendee's  agent  pre-  i 
•anted  the  order  to  the  wife,  who,expre*sea  no 
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Intent  to  ratify  the  sale,  utd  Belfher  oonsented 
nor  refused  to  delirer  the  horse,  and  the  agent 
took  the  horse  away.  About  two  months  there- 
after the  wife  sued  the  vendee  for  possession. 
Held,  in  the  absence  of  evidence  that  the  hus- 
bud  was  authorized  by  plaintiff  to  sell  as  her 
agent,  there  was  no  error  in  refusing  to  charge 
that  if  plaintiff  owned  the  horse  in  her  own 
right,  but  rare  her  husband  control  over  it,  or 
permitted  him  to  sell  it,  and  that  he  did  sell  it 
to  defendant,  she  could  not  afterwards  revolce 
such  sale,  and  the  verdict  should  be  for  defend- 
ant.—Laf  argue  ▼.  Harkley,  (Ark.)  18  B.  W.  642. 

8.  In  an  action  by  a  wife  to  recover  a  horse 
which  had  been  sold  by  her  husband,  without  au- 
thority, to  defendant^  an  instruction  that,  if 
plaintiff  delivered  the  horse  to  defendant's  agent, 
such  delivery,  having  been  made  on  Sunday, 
cannot  operate  aaralnst  plaintiff,  is  not  prejudicial 
error,  as  the  sale  was  made  in  the  husband's 
name,  for  his  benefit,  and  there  tvas  no  confirma- 
tion by  plaintiff.— Laf argue  v.  Itar.aey,  (Ark.) 
18  S.  W.  5«a. 

9.  A  devise  of  real  estate  in  trust  for  the  sole 
nse  of  a  married  woman  did  not  forbid  a  subse- 
quent couveyanoe  of  the  property,  and,  the  trus- 
tee being  dead,  the  husband  and  wife  joined  in 
a  conveyance  of  the  same  to  defendant's  prede- 
cessor in  title,  the  law  then  permitting  a  convey- 
ance if  the  husband  and  trustee  joined.  Meld, 
that  the  conveyance  by  the  wife  conveyed  her 
equitable  right,  and  she  has  no  standing  to  re- 
cover the  same  in  equity  because  the  trustee  did 
not  join  therein.— Bauley  t.  Curtis,  (Ky.)  18  S. 
W.  857. 

Wife's  separate  estate — Oonveyanoe  to 
pay  husband's  debts. 

10.  Where  plaintiff,  a  married  woman,  leased 
land,  part  of  her  separate  estate,  and  voluntarily 
caused  notes  for  the  rent  to  be  executed  to  de- 
fendant, and  delivered  them  to  him  in  extin- 
guishment of  her  husband's  debts,  she  cannot 
Ktterwards  recover  the  notes  or  their  amounts. — 
OiUeepia  v.  Simpson,  (Ark.)  18  S.  W.  1060. 

Acknowledgment. 

11.  Where  a  deed  of  a  married  woman  on  Its 
face  conveys  an  absolute  title  In  fee,  an  explana- 
tion by  the  acknowledging  officer  that  such  In- 
strument conveys  only  a  life-estate  is  not  a  '*foll 
explanation"  of  its  legal  effect,  ivithin  the  mean 
ing  of  the  statute  relating  to  the  acknowledgment 
of  deeds  by  married  women.^Norton  ▼.  l3avis, 
(Tex.  Sup.)  18  S.  W.  480. 

12.  A  deputy-clerk  made  out  the  oertlflcate  of 
acknowledgment  of  a  married  woman  in  his  own 
name,  that  of  bis  principal  nowhere  appearing 
In  the  Instrument.  Eela,  the  deed  having  been 
recorded,  that  the  insufBcienoy  of  the  certificate 
was  cured  by  the  subsequent  averment  of  the 
married  woman,  in  a  suit  brought  by  her  when 
discovert  and  «ui  juris,  that  sne  united  in  the 
oonveyanoe,  and  acknowledged  it  before  the  reg- 
ular deputy,  who  was  authorized  to  take  her  ao- 
knowledgment— Beuley  v.  Curtis,  (Ey.)  18  S.  W. 
857. 

18.  In  a  certificate  of  acknowledgment  of  a 
deed  by  a  married  woman,  an  omission  of  the 
words  of  the  prescribed  statutory  form,  stating 
thai  "she  does  not  wish  to  retract  it,'' is  sup- 
plied by  the  use  of  the  equivalent  words  that 
*she  stiU  voluntarily  assents  thereta  "—Norton  r. 
Davis,  (Tex.  Sup.)  18  8.  W.  4S0. 

14.  The  failure  of  a  certificate  of  acknowl- 
edgment of  a  deed  by  a  married  woman  to  state 
that  a  "full  explanation"  of  the  deed  was  made 
by  the  officer  to  the  married  woman,  as  required 
by  the  statute,  imposes  upon  one  claiming  under 
such  deed  the  burden  of  proving  that  such  ez- 

Slanation  was  made.  —  iforton  t.  Davis.  (Tex. 
up.)  18  S.  W.  480. 
16.  Where  a  husband  gave  a  mortgage  on  real 
estate,  the  fee  of  which  was  in  bis  wife,  who  in 
the  acknowledgment  merely  "relinquished  any 
right  of  dower  in  the  land,"  the  mortgage  is 
void,  under  Gen.  St.  p.  6%,  I!  S;  p.  2tS0,  §  SO;  p. 
268,  {21,— requiring  a  married  woman,  on  ooaveiy- 


ing  her  separate  real  estate,  to  sign  and  acknowl- 
edge the  conveyance,  such  conveyance,  whea 
recorded,  to  be  evidence  that  it  was  voluntarily 
executed  and  acknowledged,  except  wben  on  its 
face  the  acknowledgment  shows  that  only  a  re- 
liuquUhment  of  dower  was  intended. — Breeding 
V.  Tobin,  (Ey.)  18  &  W.  778;  Tobin  v.  Smith,  l£ 

Power  of  husband  to  bind  wife. 

18.  A  husband  cannot  authorize  a  contractor 
building  a  house  for  the  wife  to  employ  a  third 
person  to  do  the  plastering,  and  tbus  bind  the 
wife,  without  her  Itnow ledge  and  consent. — Adam- 
son  V.  Bhlel,  (Tex.  App.)  18  S.  W.  464. 

Marriage  settlements. 

17.  A  free  and  unqualified  admission  is  tba 
highest  evidence,  and  can  be  overcome  only  by 
full  and  unquestionable  proof.  Therefore,  in 
a  suit  in  equity  by  a  widow  to  set  aside  an 
antenuptial  contract,  whereby,  in  considera- 
tion 01  a  life-estate  in  certain  lands  of  her 
husband,  she  relinquished  all  her  dower  and 
homestead  rights,  the  presumption  that  she  had 
read  and  understood  the  contract,  raised  by  the 
fact  that  it  was  extremely  simple,  and  by  her  ad- 
mission, corroborated  by  the  two  attesting  wit- 
nesses, that  she  had  the  contract  in  her  posses- 
sion for  25  minutes,  and  that  she  told  said  wit- 
nesses that  she  had  read  it,  cannot  be  overcome 
by  her  testimony  that  she  did  not  in  fact  read  it, 
though  corroborated  by  two  witnesses  who  testify 
that  she  told  them,  on  the  same  day,  that  she  had 
signed  the  ^per  without  reading  It.— Spnrlock 
V.  Brown,  (Tenn.)  18  B.  W.  ij6t>. 

18.  Though  the  busband  was  worth  $100,000, 
and  the  contract  secured  to  the  wife  a  life-estate 
in  property  worth  only  t6,000;  though  the  mem- 
orandum furnished  by  the  husband  to  the  attor- 
ney who  drew  the  contract  contained  only  a  de- 
scription of  the  land,  a  provision  for  a  life-estate 
In  the  wife,  and  a  disposition  of  the  remainder; 
though  a  purchaser  of  other  land  from  the  hus- 
band testified  that  the  husband  said  his  wife 
needed  not  to  sign  the  deed,  as  he  had  made  a 
contract  with  her  "so  as  to  save  her  from  having 
to  sign  deeds;"  and  though  another  purchaser 
testified  that  the  husband  said  that  he  had  signed 
a  paper  of  about  186,000  to  her,  so  that  she  would 
not  "have  to  go  all  over  the  state  and  county 
signing  of  his  deeds,"— vet  evidence  that  Uie 
husband  was  a  successful  Duslness  man,  coupled 
with  the  testimony  of  the  attorney  that  the  nos- 
band  said  the  contract  was  drawn  aooordlng  t» 
the  agreement,  and  testimony  that  tihe  husband 
had  several  times  stated  that  he  had  secured  his 
property  to  hU  relatives,  is  sufficient  to  show 
that  he  understood  the  effect  of  the  contract. — 
Bpurlock  V.  Brown,  (Tenn.)  18  a  VT.  868. 

10.  Though  an  antenuptial  contract,  whereby 
a  husband  conveys  a  life-estate  in  land  to  his 
wife,  and  she  relinquishes  har  dower  and  home- 
stead rights,  recites  that  the  consideration  mov- 
ing to  him  is  the  marriage,  yet,  where  it  recites 
that  the  consideration  to  the  wife  is  the  convey- 
ance, the  oonveyanoe  will  be  held  to  be  the  sou 
consideration.  Ln4,  J^,  dissenting. — Spnrlock  v. 
Brown,  (Tenn.)  18  S.  W.  868. 

20.  An  antenuptial  oontraot,  made  after  the 
parties  were  engaged,  wbereby  the  wife,  in  sole 
consideration  of  a  life-estate  in  land  worthtlVOOO, 
relinquishes  all  her  dower  and  homestead  rights 
In  her  husband's  property,  worth  tlOO,OOQ,  will 
be  set  aside  in  equi^,  wben  it  does  not  alBrm- 
atlvely  appear  that  the  wife  knew  that  the  mar- 
riage would  divest  her  of  all  right  in  $3,700  which 
she  had  previously  loaned  her  husband.  Lsa, 
J^  dissenting.— Spnrlock  v.  Brown,  (Tenn.)  18  8. 
W.  868. 

31.  The  subsequent  delivery  by  the  husband 
to  the  wife  of  a  note  for  the  amount  of  the  loui 
did  not  oure  the  defect.  Lsa,  J.,  dlsacmting.— 
Spurlook  V.  Brown,  (Tenn.)  18  B.  W.  868. 

(Conveyances  and  gifts  between. 

23.  A  deed  by  a  husband  directly  to  his  witto 
without  the  intervention  of  a  trustee,  and  deliv- 
ered to  her,  veots  an  equitable  title  to  the  land 
in  the  wife,  and,  U  she  sutnequently  obtains  a 
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oiToroe,  tM  law  exeontes  Uie  nse,  and  transfers 
to  her  the  legal  tiUe.— Fltts  ▼.  Sheriff,  (Mo.  8np.) 
IB  8.  W   1071. 

88.  The  grantee  In  a  deed  of  land,  by  direc- 
tion of  the  grantor,  gave  hU  promissury  note  tat 
the  consideration  to  the  wife  of  the  Krantor,  and 
took  from  the  grantor  an  agreement  by  which  he 
retained  the  right  to  reconvey  and  hare  his  note 
retamed.  Afterthegrantor's  death,  thegrantee, 
upon  the  surrender  of  Lis  note  by  the  wife,  con- 
veyed the  land  to  her.  Held,  that  there  was  a 
▼alid  gift  by  the  grantor  to  his  wife;  that  the 
•sr«emeDt  for  reconveyance  did  not  make  the 
Kirt  depend  upon  a  future  contingency;  and  that, 
In  the  absence  of  the  agreement  or  specific  proof 
•f  its  contents,  it  would  be  assumed  that  It  di- 
rected the  conveyance  to  the  wife,  and  that  the 
hnsband  retained  no  rights  In  the  note  or  con- 
tract—Thomas V.  Thomas, (Mo.  Sup.)  18  S.  W.  87. 

94.  Reir.  8t  187V,  |  8296,  in  providing  that  a 
wife  shall  have  a  separate  estate  in  certain  per- 
sonal property,  including  chosea  in  action,  d^ 
Clares  that  "the  title  of  any  husband  to  any  per- 
sonal property  reduced  to  his  posses.<iionwith  the 
express  assent  of  the  wife"  shall  not  he  affected 
thereby,  "provided  that  such  personal  property 
■hall  not  be  deemed  to  have  been  reduced  to  poH- 
sesslon  by  the  busbimd  by  hla  use,  occupancy, 
eare,  or  protection  thereof,  bat  the  same  shall 
remain  her  separate  property,  unless  by  the  terma 
of  said  assent  in  writing  fall  authority  shall  have 
been  given  by  the  wife  to  the  husband  to  sell, 
incamber,  or  otherwise  dispose  of  the  same  for 
his  use  and  benefit. "  JSeto,  that  a  wife  cannot 
make  a  parol  gift  of  such  property  to  her  hus- 
band, and  her  delivery  to  him  without  consider- 
ation of  a  check  indorsed  in  blank  gives  him  no 
right  to  its  proceeds,  although  she  verbally  re- 
quested him  to  deposit  and  nse  them  as  his  own. 
Bakclat,  J.,  dissenting.— MoOaire  v.  Allen, (Mo. 
Bup.)  isa  W.  8b:L 

Actions. 

25.  The  Kentucky  statute  empowering  courts 
of  equity  to  authorize  married  women  to  manage 
their  own  estates,  contract  and  be  contracted 
with,  and  to  sue  and  be  sned,  as  if  they  were 
single,  does  not  enable  a  wife  so  empowered  to 
sne  at  law  on  a  note  for  money  loaned  her  hus- 
band.—Kalf  us  V.  Kalfus,  (Ey.)  18  8.  W.  866. 

26.  A  husband  shortly  after  marriage  conveyed 
one-half  of  his  estate  to  nis  wife,  and  afterwa^s 
Joined  with  her  in  a  conveyance  of  that  property 
«nd  of  his  own  to  a  trustee  for  payment  of  their 
debts.  The  wife's  debts  exceeded  the  husband's, 
bat  from  the  schedule  of  the  husband's  debts 
was  omitted  a  note  of  tSSO  to  the  wife,  field, 
that  a  Judgment  against  Uie  husband  In  favor  of 
the  wife,  afterwards  recovered  on  that  note, 
was  inequitable,  and  should  be  reversed.— Kalfus 
T.  Kalfus,  (Ey.)  18  8.  W.  860. 

—  When  wife  may  sue  alone. 

27.  Under  Code,  |  2481,  providing  that  «  hus- 
band and  wife  shall  not  be  dispossessed  of  the 
real  estate  of  the  wife  by  any  Judgment  against 
the  husband,  where  a  stranger  has  taken  pos- 
session of  the  land  of  the  wife,  and  a  Joint  ac- 
tion by  the  husband  and  wife  is  barred  by  lim- 
itation, the  wife  can  sue  in  her  own  name,  and 
need  not  wait  until  the  death  of  her  husband  to 
enforce  her  right— Key  v.  Snow,  (Tenn.)  18  8. 
W.  251. 

38.  Where  a  hnsband  abandons  his  wife,  and 
neglects  to  sue  for  her  separate  property,  she 
may  sne  alone,  without  ]oining  him. — Koiton  v. 
Davis,  (Tex.  Sup.)  18  8.  W.  430. 

Community  property. 

S9.  The  enhancement  of  the  value  of  moles 
owned  by  a  wife  at  her  marriage  by  reason  of 
their  natural  growth,  their  care  by  the  husband, 
and  sustenance  from  the  community  estate,  is  nut 
an  increaseof  thewife'sseparateestate,  constitut- 
ing community  property,  liable  to  execution 
against  her  husband.— Strlngfellow  v.  Borrells, 
(Tex.  Bup.)  IS  &  W.  689. 

SO.  Five  yean  after  a  husband  received  a 
T«ld  deed  et  certain  public  land  his  wife  died. 


Meanwhile  another  person  located  certificates  on 
the  land,  and  subsequently  received  patents  there- 
for. After  the  husband's  second  marriage  a  com- 
promise was  made  in  a  suit  between  him  and  the 
patentee,  whereby  the  husband  received  from  the 
patentee  a  deed  of  a  part  of  the  land.  The  hus- 
band lived  on  the  land  witb  his  second  wife  from 
the  date  of  their  marriage  until  his  death,  field, 
that  the  consideration  for  the  deed  from  the  pat- 
entee was  the  abandonment  by  the  husband  of  his 
adverse  possession  of  the  rest  of  the  land,  or  the 
abandonment  of  the  suit,  and  that,  in  either 
event,  the  land  conveyed  became  community 
propwte  of  the  husband  and  second  wife.— Dun- 
can T.  Blokford,  (Tex.  Bup.)  18  S.  W.  698. 

81.  Land  acquired  by  a  husband  daring  mar- 
riage is  prima  faiM  community  property,  and 
the  presumption  can  be  rebutted  in  favor  of  chil- 
dren of  a  prior  marriage  only  by  showing  that 
the  consideration  arose  from  the  communis 
property  of  the  prior  marriage,  or  from  the  wife 
or  the  hnsband,  prior  to  his  second  marriage.— 
Duncan  ▼.  Bldcford,  (Tex.  Sup.)  18  8.  W.  G98. 

82.  Land  granted  by  virtue  of  a  bounty  land 
certificate,  for  services  rendered  by  the  patentee 
in  the  army  of  the  republic  of  Texas  before  his 
marriage,  is  the  separate  property  of  the  paU 
entee,  although  the  certificate  was  not  issued 
till  after  his  marriage.— Parker  r.  Newberry, 
(Tea.  Bup.)  18  &  W.  81& 

Hypothetiofd  Questioiia. 

See  Evidetxee,  81. 

Impeadunant. 

Of  witness,  see  Witnat,  90-25. 

Implied  Tnuttt. 

See  IVtMt*,  6-9. 

IMPBOVEMENT& 

Bee,  also,  ^ectment,  6. 

By  tenant,  see  Zandlord  and  Tenant,  t. 

Public,  see  Kunlcipal  Corporations,  S4, 

Bights  of  possessor  In  good  fititli— Br- 
Idenoe  of  improvement. 

Before  a  defendant.  In  an  action  of  tres- 
pass to  try  title,  can  claim  the  benefit  of  the 
statutory  provisions  in  favor  of  those  who  have, 
in  good  faith,  improved  land  in  their  possession, 
he  must  show  that  he  has  Improved  the  land, 
and  also  how  much  such  improvements  have  en- 
hanced its  value.— Hemdon  v.  Reed,  (Xtoz.  8upw> 
IS  a  W.  665. 

Imputed  Negligence. 
8ea  NtaUgmM,  7. 

Inadequate  Damages. 

Bee  Damages,  96. 

INCEST. 

Wlist  constltates — Consent  of  female. 

1.  The  fact  that  the  female  consented  to  the 
Intcnrcourse  is  no  defense  to  a  prosecution  for 
incest.— Bchoenfeldt  t.  State,  (Tex.  App.)  18  a 
W.  640. 

Instmotions. 

2.  In  a  prosecution  for  incest  with  a  step- 
daughter, an  instruction  that,  if  the  evidenos 
showed  that  the  female's  mother  had  been  mar- 
ried three  times,  and  that  defendant  was  the  last 
husband,  the  state  must  show  the  first  and  seo 
ond  marriages  were  legally  dissolved,  or  defend- 
ant is  entitled  to  an  acquittal,  is  properly  denied 
where  there  is  undisputed  testimony  that  the 
prior  husbands  were  dead  at  the  time  of  her  mar- 
riage to  defendant— Sohoenfeldt  ▼.  State,  (Tax. 
App.)  18  a  W.  640. 
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Judgment  against  two  for  nogllgenoa— 
Indemnity  as  between  defendants- 

1.  Three  nllroad  oompantes  entered  into  an 
agreement,  by  the  terms  of  wbioh  each  oompany 
waa  bonnd  to  pay  one>thlrd  of  the  wagea  of  the 
«gnployea  In  their  union  varda,  and  "one-third  of 
the  necesaary  expenaea  incident  to  their  work. " 
Held,  that  a  ladgment  recovered  against  two  of 
the  companies  br  an  employe  for  liqariea,  ahow- 
Ing  a  Joint  liamlity,  and  the  payment  of  it  in 
«4aal  proportlona,  is  not  anflioient  of  itoelf  to  a«- 
tborize  the  recorery  of  indemnity  br  one  of  the 
two  from  the  other,  and  does  net  dispenae  with 
proof  of  other  facts  by  the  one  ahowing  that  the 
other  alone  waa  guilty  of  the  nsKligence  causing 
the  injurlos  for  which  the  Judgment  was  recor- 
«red.— Onlf,  O.  &  B.  F.  Ry.  Uo.  t.  Galveston,  H. 
A  a  A.  Ry.  Co.,  (Tex.  Bup.)  18  B.  W.  BS6. 

Action  against  indemnitee — Failure  to 
Join  indemnitors. 

2.  PlaintiSa,  in  an  action  against  a  eorpora- 
tlon,  obtained  an  attachmeni,  which  was  levied 
on  its  personal  property,  but,  a  receiver  of  the 
eorporation  hartng  been  appointed,  all  ita  prop- 
erty was  sold,  and  the  moceeds  were  paid,  by 
the  receiver,  nnder  an  order  of  the  court,  to  other 
creditors  of  the  corporation,  upon  their  giving  a 
tKmd  to  pay  such  judgment  aa  plaintilts  and  an- 
other creditor  night  reoov«r.  Hsid,  that  a  Indg- 
ment  rendered  in  the  action  agaioat  the  obligors 
and  their  auretlea,  without  making  them  par- 
ties, was  void  aa  against  them.  — WiUlams  T. 
Warren,  (Tex-  Si^.)  U  &  W.  tn. 

——  Judgment. 

8>  Where,  in  an  action  against  a  sheriff  and 
his  sureties  for  unlawful  levy,  defendants  allege 
that  they  are  Indemnlfled  by  tbe  attaching  cred- 
itors, and  ask  that  they  be  made  defendants,  and 
that,  if  Judgment  is  for  plaintiff,  they  may  have 
Judgment  over  against  such  indemnitors,  who 
also  answer,  a  Terdlot  for  plalntift  against  each 
of  the  Indemnitors  does  not  Justify  a  Judgment 
for  plaintiff  against  the  sheriff  and  his  sureties, 
or  a  Judgment  for  the  sheriff  and  hia  sureties 
against  their  indemnitors.— Dodd  T.  Gaines,  (Tex. 
Bop.)  18  a  W.  OU. 

OroiOnCBNT  AND  INFOBMA- 

TION. 

Atr  enticing  away  servant,  see  Matter  and  Serv- 
ant, 1. 
forcible  detainer,  see  ForeOae  Bntry  and  De- 
tainer, 8. 
partioular  crimes,  see  Anon,  1:  i)i«orderit/ 
House;  Embezzlemetit,  8,  4;  rorgery,  8-0; 
Bamidde,  86-S9;  Laroeny,  8-8;  Perjury, 
1-8;  Receiving  Stolen  Ooodg,  1-8;  Biot- 
Tlolatlon  of  liquor  laws,  see  IntaceloiMnti  H^ 
uor$,  i,  5. 
Quashing,  see  Criminal  Law,  6. 
Reading  to  jnry,  see  Criminal  Law,  97. 
Variance  in  name,  see  Name. 

Filing— Title  and  number. 

1.  Code  Crim.  Proc.  art  4US,  provides  that 
the  fact  of  the  presentment  eit  an  indictment  in 
open  court  byagrand  Jury  shall  be  entered,  noting 
the  style  of  the  action  and  the  file  number  of  the 
indictment,  but  omitting  the  name  of  the  defend- 
ant, unless  he  is  in  custody  or  under  bond.  Held, 
that  the  transcript  of  a  case  entitled  "The  State 
of  Texas  vs.  Arch  English.  No.  164,"  which  re- 
cited  that  the  grand  Jury  presented.  In  open  court, 
"the  following  bill,  of  indictment,  which  was 
thereupon  ordered  to  be  filed,  to-wit,  'The  State 

«f  Texas  vs.  .    File  No.  178,  ><^— failed  to 

show  the  return  of  an  indictment  marked  "No. 
154.  "—English  ▼.  Bute,  (Tex.  App.)  18  a  W.  078. 
Description  of  person. 

2-  It  appearing  that  throughout  a  trial  for 
perjury  the  "Dr. "  W.,  named  in  the  indictment, 
was  treated  as  the  same  person  as  "B.  Q. "   W., 


who  twtlBed,  and  Oat  deCaBdant,  wMIe 
Ing  in  his  own  t>ehalf,  acqniesced  in  tUa  i 
ed  fact,  the  identity  will  be  held  to  have 
snlBclently  proved.^lbsoB  t.  Btate,  (Ark.)  18  a 
W.  827. 

Allegation  of  ownership  of  property. 

8.  Under  Manst.  Dig.  1 1668,  infliottnc  a  paa- 
alty  on  any  one  who  shall  "malioionsly  sever 
firom  the  freehold  any  prodnoe  thereof, "  an  in- 
dictment charging  that  defendanta  "malioioaaly 
did  sever  from  the  freehold  ilve  watermelona,  A 
tbe  value  of  twenty  cents  each,  of  the  propeity 
of  IL , "  snffloientl  V  alleges  the  ownerahipi. — fitawfe- 
ina  T.  State,  (Ark.)  18  a  W.  Bia 

Allegation  of  time. 

4.  An  indictment,  which  waa  returned  oo  the 
iSJth  of  December,  fixed  tbe  date  of  tlie  oommis- 
sion  of  ttte  offense  on  the  28th  of  December,  but 
alleged  that  defendant  "did"  break  open  and  en- 
ter the  depot  building,  and  "did  steal  and  cany 
away, "  etc-  Held,  that  there  was  a  snfficieat 
allegation  that  the  offense  was  committed  l>efore 
the  indictment  was  found.— Williams  r.  Com- 
monwealth, (Kj.)  18  a  W.  VOL 

Joindor  of  counts. 

5.  A  eoimt  Miarging  the  theft  of  a  eertala 
yearling,  and  one  charging  tbe  llle^  branding 
of  tbe  aame  animal,  may  bo  Joined  in  the  same 
indictment.- Welhauaen  v.  Btate,  (Tex.  Appi)  U 
a  W.  300. 

A>  An  indictment  may  properly  ehaiga  that 
defendant  and  two  othera  did  tbe  shooting,  and 
then,  in  separate  counts,  that  each  of  themdid  it, 
and  In  another  count  that  each  aided  and  abetted 
the  other.— Angel  t.  Commonwealth,  (Ky.)  18  a 
W.  849. 

INFANCY. 

See,  also,  Guardian  and  Ward:   Partnt  and 

Child. 
Burden  of  proof  in  orlmlnal  cases,  see  Oriminat 

X,aiii,  89. 

Capacity  to  oonyey— Condition  in  deed 
to  infant. 
1.  A  proviso  in  a  deed  that  "nothing  is  to 
prevent  her  [the  grantee]  selling  said  land  if  she 
so  desire,  and  by  her  husband  auiting  with  her, " 
does  not  relieve  tbe  grantee  from  the  disability 
of  infancy,  for  the  purpose  of  conveying  the 
land.  -Sewell  v.  Bawell,  (JSj.)  18  a  W.  Iffl. 

Contracts. 

9.  A  conveyance  of  land  by  a  minor  wttlioiit 
consideration  is  void.  —  Roiiinson  t-  Oonlter. 
(Tens.)  18  B.  W.  850. 

8.  Land  was  conveyed  to  plaintlSL  •  imnar, 
b/  his  father,  as  an  advancement,  and  txtereafter, 
at  his  fatlier'B  suggestion,  and  without  valuabls 
consideration,  he  conveyed  it  to  his  slater.  B? 
acted  as  the  latter's  agent  In  selling  portions  of 
the  land,  received  commisslocs  therefor,  pro- 
claimed title  in  her  to  purchasers,  recognixad  ths 
land  as  hers  in  making  settlements  with  her,  made 
no  objections  to  her  oonveyanoes,  and  failed  to 
assert  any  right  for  a  long  period  after  attaining 
bis  majority.  It  also  appeared  that  after  the 
conveyance  his  father  gave  him  other  land  by 
way  of  advancement  Held,  Qiat  his  acts 
amounted  to  such  a  ratification  of  his  conreyanoe 
as  would  estop  him  from  claiming  the  land.— 
Houston  V.  Houston,  (Tex.  Sup.)  18  a  W.  868. 

Estoppel  to  aUege  infancy. 

4.  Where  a  married  woman,  who  Joined  her 
husband  in  a  deed  of  her  land,  was  a  mother, 
and  appeared  of  full  age,  and  the  grantee  be- 
lieved she  was  of  full  age  when  he  purchased, 
she  is  not  estopped  from  shovring  her  infancy, 
where  she  made  no  renresentations  as  to  her  ase. 
— SeweU  V.  Bewell,  (Ey.)  18  a  W.  IOSl 

Action  against  minors — Failure  to  serve 
process. 

5.  A  Judgment  in  partition,  rendered  without 
actual  service  of  process  upon  minora,  who  i 
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Btadlv  •  ffoudlaa  aS  Ittam.  to  oalj  roid- 
abla,  and  not  Told.  MciAneT  ▼.  BpperMn,  54 
Tez.  aso,  followed.— Albton  r.  Kmnwrion,  (Tex. 
Sup.)  18  B.  W.  806. 

Information. 

8m  Indtctment  and  Information. 

In  nature  of  quo  warranto,  aee  Quo  Warranto,  1. 

INJUNCTION. 

Againat  nntoanoe,  see  NuUance,  9. 

Adequate  remedy  at  law. 

1.  In  an  action  by  aevetal  pn^erty  ownera 
to  enloln  the  collection  of  certain  asaeaaments  for 
benellta  to  their  property  by  the  opening  of  a 
•treet,  the  bill  alleged  that  plaintiffa  were  not 
niade  partlea,  and  had  no  notice  of  aach  proceed- 
ings; that  the  special  taz-btlls  were  a  cloud  on 
the  title  of  tbeir  property;  and  that  plaintlfla 
were  liable  to  be  hiurassea  by  a  mulUplicity  of 
suite.  Held,  that  equity  would  not  Interfere, 
since  ploiatlSs  had  an  adequate  defense  in  any 
action  at  law  for  the  collection  of  the  tax  if  they 
were  not  notified  of  condemnation  proceedings. — 
Michael  v.  City  of  Bt  Louis, (Mo.  Sup.)  18  S.  W. 
fl87. 

Froteotlon  of  ferry  franchise. 

8.  Where  plalntlS'a  enjoyment  of  a  ferry 
franchise  was  diaturbed  by  defendant,  who 
claimed  the  aame  right,  an  injunction  waa  the 
proper  remedy  for  relief.— Haiellp  r.  Llndaey, 
(Xy.)  18  8.  W.  888. 

IxOunotion  bond — AsaeBsment  of  dam* 
agea. 
8.  Under  Rev.  St  187V,  $  871%.  providing 
that,  on  the  diaaolntion  of  an  injunction,  damages 
shall  be  aaaessed  and  Judgment  rendered  agalost 
the  "obligors  on  the  bond, "  the  sureties  have  a 
right,  on  motion  for  such  asseaament  and  Judg- 
ment, to  be  let  in  to  defend,  and  to  require  a 
tury.— Nolan  t.  Jones,  (Mo.  Sup.)  18  &  W.  1107. 

Innkeeper*. 

Obtaining  board  by  fraud,   aee   ConttltutUmdl 
Law,  U ;  FaUe  Pretenaei,  8. 

In  Fala. 

8m  XtopjMi,  9-lS. 

INSANITY. 

As  a  defense  to  crime,  see  Homtelde,  80-88. 
Partition  of  lunatic's  land,  service  of  process,  see 
PartUion,  8. 

Defense  to  orime — ^Borden  of  proofl 

1.  Ths  burden  of  showing  Insanity  to  apon 
the  party  who  reliea  upon  It  as  a  defense.— iMors 
T.  dommonwealth,  (Ky.)  18  S.  W.  888. 

Evldenoe  admissible. 

8.  Where  the  question  of  the  sanity  of  the 
•ocnaed  ia  aubmitted  to  the  Jury,  it  la  error  to 
reject  evidence  offertid  by  nlm  as  to  the  condition 
of  his  mind  aabsequent  to  the  commission  of  the 
crime.— Moore  t.  Commonwealth,  (Ey.)  18  B.  W. 
88& 

Aotion  by  wife  for  injuries  to  insane 
husband. 

8.  An  action  for  personal  Injurlea  to  an  Inaane 
husband  cannot  be  brought  by  his  wife  as  for  the 
recovery  of  community  property,  but  must  be 
prosecuted  by  the  husband,  through  a  guardian. 
—Texas  ft  P.  Bjr.  Co.  v.  BaUey,  (Tex.  Sup.)  18  a 

InmoWenoy. 

See  AMignmerU  for  Beiuifit  of  Cr»d/Uon;  Batik- 

ruptcy;  Fraudulent  Convevanoe*. 
Of  corporation,  bm  CorporoMons,  19-88. 


INSPBOnON. 

Of  illuminating  oils. 

Mansf.  Dig.  ||  8888-8841,  provide  that 
Uluminatlog  oila  manufactured  in  or  brought  lute 
the  state  shall  be  inspected  and  approved  by  an 
authorised  inspector,  and  the  barrels,  casks,  or 
packagea  containing  the  same  shall  be  branded 
by  him  with  the  words  "Standard  Oil. "  Seotioa 
8848  declares  that  if  any  person  or  peraona  in 
thia  state  shall  aell  any  of  the  fluids  speoifled  la 
section  8888  "without  first  having  the  same  in* 
speoted  by  an  authorized  inapeotor  of  thia  stats 
or  some  other  atate, "  and  the  paokages  contain. 
ing  the  same  branded  by  him,  ahall  be  pauiahed, 
etc.  HeUt,  that  the  statute,  which  must  bi 
strictly  construed,  does  not  prevent  the  owner, 
after  his  oil  has  been  properly  Inspected  ana 
branded  bf  an  Inapeotor  of  another  state,  from 
transferring  it  to  another  receptacle,  and  selling 
it  therefrom  without  reinapecUon  and  rebrand- 
ing.— Waters-Fierce  OU  Co.  v.  BUte,  (Ark.)  U 
a  W.  67.  -1  X        » 

Bistaaiotionfl. 

Bee CHmlnat Law, 48-69;  iiomiolde,  6ft-«l;  Trial, 
81-61.  -^  ,       ~n 

INSUBAKOB. 

Life,  power  of  assured  to  bequeath,  sm  WUli,  1, 8. 

Bights  of  assignee — Agreement  between 
insurer  and  insured. 
1.  Where  a  fire  InsnranM  company,  by  tha 
direction  of  the  insured.  Indorses  oa  his  poliajr 
an  agTMment  that  It  will  pay  the  loss,  If  any,  to 
the  mortgagM  of  ths  propwtr,  and  tha  policy 

{provides  that  at  the  request  of  either  party  tha 
OSS  shall  be  fixed  by  arbitrators,  and  the  amount 
so  fixed  shall  be  binding  on  the  parties,  the  mort* 
gagee  is  not  bound  by  the  result  of  an  arbitratioa 
entered  Into  between  tha  insoied  and  the  com. 
pany.  —Bergman  v.  Commercial  Union  Assur. 
Co.,  (Ey.)  18  a  W.  188;  Same  t.  Phoanlz  Ins. 
Co.,  Id. 

False  warranty — Baoovery  of  premiums 
paid. 
8.  Where  an  insurance  policy  on  Itimber  oon- 
taina  a  warranty  that  a  continuous  dear  apace  of 
180  feet  ahoiild  be  maintained  between  the  lum. 
her  and  the  aaw-miU,  and  anch  warranty  ia  un- 
true when  made,  and  when  the  property  ia  de- 
stroyed by  lire  communicated  from  the  saw-mill 
within  the  space  provided  for,  no  risk  ever  at- 
tached on  the  policy,  and,  in  the  absence  of  any 
intentional  fraud  by  the  Insured,  he  is  entitled  to 
a  return  of  the  premiums  paid.  —James  v.  Insur- 
ance Ca  of  North  America,  (Tenn.)  18  a  W.  800. 

Conditions  of  policy. 

8.  When  the  evidence  tends  to  show  that  ths 
Insured  building  was  on  leased  ground,  and  the 
policy  expressly  providea  that  it  ahall  become  void 
If  the  insured  building  stand  on  leased  ground, 
unless  consent  to  indorsed  thereon,  and  there  to 
no  such  Indorsement,  it  to  error  to  charge  that, 
"as  to  the  property  being  leased,  the  facts  do  not 
in  law  show  such  a  lease  as  would  affect  the  in> 
surance  policy.  "—Bast  Texas  Fire  Ins.  Co.  r. 
Brown,  (Tex.  Sop.)  18  a  W.  718. 

4.  A  life  Insurance  policy  provided  that,  af t> 
er  the  payment  of  two  premiums,  the  insured 
could  use  the  rebate  on  tne  third  premium  either 
as  a  credit  on  it,  or  as  extending  the  poliov  for  a 
definite  length  of  time.  The  company  offered  a 
rebate  on  the  second  premium  to  the  inaured, 
but  with  notice  that  if  the  premium  was  not  paid 
when  due  the  policy  woiud  terminate,  aeld, 
that  failure  to  pay  the  premium  when  due  tei^ 
minated  the  policy,  as  the  insured  was  not  enti- 
tled to  have  the  rebate  applied  on  the  second 
premiom  until  the  balance  due  on  such  second 
nremiun.  had  been  paid.— flichardaon  v.  Mutual 
Life  Ins.  Co.  of  Kentucky,  (Ey.)  18  a  W.  IKk. 
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Conditions  of  policy — Waiver. 

6.  The  ooDdition  on  a  fire  policy  that  addi- 
tional insurance  shall  not  be  obtained  without 
the  consent  ot  the  company  indoned  on  the  pol- 
icy Is  neither  complied  nrith  nor  walred  by  the 
assured  telling  ibe  company's  agent  that  he  in- 
tends to  take  out  additional  Insurance  when 
able,  and  the  agent  expressing  a  desire  to  write 
tbiO  policy;  and  the  subsequent  proonrement  ot 
additional  insurance,  without  the  aMut's  knowl- 
edge, inyalidates  the  first  policy.— New  Orleans 
Ins.  Ass'n  7.  Griffin,  18  S.  W.  6U6,  66  Tex.  882L 

6.  Under  an  insurance  policy  providing  that, 
'in  case  of  default  of  the  payment  of  anr  annnal 
premium  on  the  day  it  falls  due,  the  polioy  shall 
beoome  void, "  the  prompt  payment  of  premiums 
la  a  condition  precedent  to  the  oontinuanoe  of  a 
risk,  which  la  not  waived  by  a  custom  of  the 
company  to  accept  premiama  within  80  days 
after  they  become  dne.— Riobardson  v.  Mntiial 
Life  Ins.  Co.  of  Kentucky,  (Ky.)  18  B.  W.  166. 

Waiver  of  proofs  of  loss. 

7.  Where  an  adjuster  representing  defend- 
ant adjusted  the  loss  immediately  after  the  tire, 
and  then  informed  the  insured  that  the  company 
would  not  pay  him,  suoh  refusal  constitutes  a 
waiver  of  proof  of  loss.— Bast  Texas  Fire  Ins. 
Ca  V.  Brown,  (Tex.  Sup.)  18  S.  W.  n& 

8.  The  fact  that  the  agent  and  adjuster  of  a 
lire  Insuranoe  company  appear  upon  the  premises 
aftar  a  flre,  and  commence  an  examination  as  to 
the  amount  of  the  damage,  does  not  constitute  a 
waiver  of  the  striot  proofs  of  loss,  when  the  com- 
pany continuously  insists  thereon,  and  upon  hav- 
ing an  appraisement  in  accordance  with  the 
terms  of  uiiB  polioy.— Scottish  tJnion  &  Nat  Ina. 
Co.  T.  Clancey,  (Tez.  Sup.)  18  B.  W.  iSO. 

Payment  of  loss — Subrogation. 

9.  An  Insurer,  having  paid  a  loss  arising 
from  the  destruction  of  the  insured  goods  by  a 
flre  set  by  a  railroad  company,  becomes  subro- 
gated to  the  rights  of  the  insured  to  recover  from 
the  railroad  oompany. — St.  Louis,  A  &  T.  Ry. 
Co.  V.  Fire  Ass'n  of  Philadelphia,  (Ark.)  18  & 
W.  43. 

Total  loss. 

10.  Where  a  building  la  so  Injured  by  flre  aa 
to  lose  its  specific  character  as  a  building,  it  Is 
a  total  loss,  within  the  terms  of  an  insurance 
policy,  notwithstanding  the  fact  that  some  of 
the  walls  are  atanding  and  some  of  the  material 
la  not  destroyed.— Hamburg-Bremen  Fire  Ins.  Co. 
T.  Oarllngton,  18  B.  W.  »S7,  66  Tez.  108. 

11.  Where  a  city  ordinance  forbids  the  repair 
or  rebuilding  of  any  wooden  building  within 
the  fire  limits,  destroyed  by  flre  to  the  extent  of 
onethlrd  of  its  value,  a  bidlding  within  the  flre 
limits  injured  to  that  extent  is  a  total  loss,  with- 
in the  terms  of  an  insuranoe  polioy. — Hamburg- 
Bremen  Fire  Ina.  (^.  v.  Oarllngton,  18  S.  W.  887, 
66  Tex.  108. 

▲gents — Of  assured. 

12.  Where  an  agent  was  acting  aa  an  Insuranoe 
brolcer  at  the  time  an  application  for  Insuranoe 
was  made,  and  bad  not  prior  to  that  time  been 
employed  oy  an  insuranoe  company  in  all  matters 
appertaining  to  the  procuring  ot  the  policy,  he 
Was  the  agent  of  the  assured  under  the  ptuicy, 
and  only  the  ai^nt  of  the  company  for  the  pur- 
pose of  delivering  the  policy  and  collecting  the 
premium,  and  notice  to  him  that  the  prop- 
erty was   mortgaged  or  was  situated   on   leased 

SMund  would  not  be  notice  to  the  oompany. — 
ast  Texas  Fire  Ins.  Ca  v.  Brown,  fl'ex.  Sup. )  18 
8.  W.  718. 

Actions  on  policies — Pleading. 

18.  In  an  action  on  an  InsuraDoe  poUoy  except- 
ing loss  by  flre  resulting  from  certain  specified 
causes,  where  the  policy  is  made  an  exhibit  to  the 
petition,  defendant  cannot  object  to  Its  introduo- 
tlon  in  evidence  on  the  ground  of  variance  or  sur- 
prise, though  the  petition  may  not,  as  it  should, 
allege  that  the  flre  was  not  occasioned  by  any  of 
the  excepted  causes,  since  under  the  pleadings  and 


exhibit  defendant  must  have  known  that  the  afr 
tlon  was  baaed  on  the  policy,  and  that  it  wonld  be 
ottered  in  evidence.— Phoenix  Ins.  Ca  t.  Boren, 
(Tex.  Sup.)  18  8.  W.  481. 

14.  It  is  error  to  submit  to  the  Jury  the  ques- 
tion whether  the  insurance  company  waived  the 
conditions  of  the  policy  regarding  incumbrances, 
where  the  plalntiJt  has  not  alleged  such  waiver 
in  bia  pleadings.- East  Texas  Fiie  Ina.  Ca  v. 
Brown,  (Tex.  Sup.)  18  B.  W.  718. 

16.  Allegations  in  the  petition  to  tbe  effect 
that  proofs  of  loss  were  made  Immediately  after 
the  flre  under  the  supervision  of  the  company's 
adjusters,  that  after  the  adjustment  tbe  adjust- 
ers informed  the  insured  that  the  company  would 
not  pay  the  loss,  that  the  company  never  made 
any  objection  to  the  proof  of  lose  until  it  filed  its 
answer,  and  that  the  company  thereby  waived 
tbe  fliing  of  proof,  are  stifBoient  to  Justify  sub- 
mitting to  the  Jury  thequestion  whether  the  com- 
pany waived  proof  of  loss,  aa  provided  for  in  the 
policy.— Kast  Texas  Fire  Ins.  Ca  v.  Brown,  (Tez. 
Sup.)  18  B.  W.  718. 

Instructions. 

16.  Where  the  policy  oalls  for  payment  60 
days  after  proofs  of  loss,  and  the  )nry  have  been 
charged  not  to  find  for  the  plaintiff  unless  there 
had  been  a  waiver  of  proof  by  the  company,  a  sub- 
sequent instruction  that,  if  the  Jury  find  for  the 

SlalntiB,  they  should  calculate  intereat  from  60 
ays  after  loss  by  fire,  Is  not  enoneoua,  as  assum- 
ing the  existence  of  the  waiver,  since  the  Jury 
could  not  award  Interest  under  the  inatroctions 
unless  there  had  been  snch  waiver. — East  Texas 
Fire  Ins.  Ca  T.  Brown,  (Tex.  Sup.)  18  8.  W.  713. 

17.  But  suoh  instruction  is  erroneous  In  failing 
to  state  that  a  cause  of  action  would  not  accme 
nnder  the  (arms  ot  the  policy  until  after  60  days 
from  the  date  ot  the  waiver,  and  that  Interest 
would  not  begin  aotil  the  aocrual  of  a  cause  of 
action.— East  Texas  Fire  Ins.  Co.  v.  Brown,  (Tez. 

Sup.)  18  B.  w.  nx 

Accident  iiisaranoe. 

18.  In  an  action  c^-  an  accident  policy,  which 
provided  for  payment  for  death  only  when  the 
death  occurred  90  dsr"  after  the  accident,  it  was 
shown  that  the  death  occurred  on  June  96th,  and 
the  accident  occurred  either  on  March  SSd  or  Karch 
80th.  Before  the  insured's  death,  his  wife,  who 
was  the  beneficiary  nnder  the  policy,  hstd  written 
to  the  company  to  olalm  indemnity  iae  loss  of 
time.  In  this  letter  she  stated  that  the  accident 
occurred  on  March  28d.  The  aoddent  did  not  in- 
capacitate the  insured  trom  labor  imtll  fully  a 
week  after  it  occurred.  fTeJd,  that  the  letter  did 
not  conclude  the'  beneficiary  from  ahowiog  that 
the  accident  occurred  ou  Much  80th. — American 
Aca  Ins.  C!o.  r.  Norment,  (Tenn.)  18  B.  W.  SSS. 
— —  Notice  of  accident. 

1(1,  An  accident  insurance  policy  provided 
that  a  failure  to  grlye  Immediate  written  notice  of 
an  accidental  injury  or  death  to  the  oompany  at 
its  home  oOlce  should  invalidate  the  policy.  Ihe 
beneficiary  went  to  the  office  of  the  local  agent 
to  notify  him,  and  left  word  with  his  clerk, 
whereupon  the  local  agent  notified  the  home  offlce 
In  wiriting.  The  home  office  thereupon  bad  the 
oase  investigated  by  Its  officers,  and  Its  surgeon 
attended  the  post  mortem  examination  of  the 
insured.  The  notice  to  the  local  agent  was  given 
In  May,  and,  although  the  accident  oocarred  in 
March,  it  did  not  appear  to  be  serloos  until 
April.  Held  proper  to  submit  to  the  Jury  the 
question  whether  written  notice  had  been  given 
within  a  reasonable  time,  and  whether  the  com- 
pany had  waived  snch  notice. — ^American  Aoc 
Ins.  Co.  V.  Narment,  (Tenn.)  18  B.  W.  3S&. 

90.  An  accident  insuranoe  polioy  provided  that 
no  action  should  be  brought  on  it  until  proofs  of 
death  should  be  received  at  the  home  office  of  the 
company.  The  evidence  ahowed  that  the  benefi- 
ciary had  written  three  times  to  the  home  office, 
requesting  blank  forms  for  proof  of  death,  lina 
that  each  time  thecompanyhad  refused  to  act  un- 
less the  beneficiary  would  sign  an  agreement  ad- 
mitting that  she  had  failed  to  give  'Tiiwiriiaw 
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notloe  of  fhe  injury.  BOd  proper  to  snbmit  to 
the  ]bi7  tlis  question  whether  tne  company  had 
waived  proof  of  death. — American  Aoc.  Ins,  Cck 
T.  Korment,  (Tenn.)  18  8.  W.  396. 

Mutual  benefit  insuranoe. 

a.  Where  the  by-laws  of  a  mutual  benefit  as- 
anohtion  provide  that  the  assured  shall  not  sub- 
stitute a  new  beneflc-iary,  except "  with  the  con- 
sent of  the  beneUciary, "  but  the  constitution  de- 
clares all  by-laws  subject  to  amendment,  and 
subsoqnentl.v  said  by-law  is  amended  so  that  a 
new  bi:nell(;iary  may  be  substituted  without  the 
first  beneficiary's  consent,  the  beneficiary  of  a 
certiflrate  issued  before  the  amendment,  who  la 
oot  a  party  to  the  contract,  has  no  vested  rights 
therein,  and  cannot  complain  if  the  assured,  with- 
out his  consent,  select  a  new  beneficiary. — Catho- 
lic Knights  of  America ,t.  Kohu,  (Tenn.)  18  B.  W. 
885. 

SB.  Deceased  applied  for  membership  in  •  mb- 
ordlnate  lodge  of  th9  Knigbts   of  Honor,   bis 

f>ropo8ition  fee  being  paid.  The  medical  ezam- 
ner  recommended  him  for  membership.  All 
forms  were  complied  with,  and  he  was  elected  a 
member  by  the  lodge,  but  dlsd  two  days  later, 
withoat  haTing  been  initiated.  The  laws  of  the 
order  required  an  applicant,  within  a  certain 
time  after  hia  election,  to  present  himself  for 
Initiation,  or  forfeit  his  election,  and  the  benefit 
certificate  from  the  supreme  lodge  was  to  b«  Is- 
sued only  on  application  from  the  subordinate 
loJge,  after  the  appUoant  had  received  his  de- 
RTce.  The  application  contained  an  agreement 
that  the  payment  of  the  proposition  fee  or  the  en- 
tertaining of  the  application,  unless  the  appli- 
cant should  be  duly  elected  "and  Initiated," 
ihould  not  constitute  membership,  or  give  any 
■ights  of  a  member.  It  was  only  on  the  death  of 
I  "member  who  has  obtained  the  degree  of  the 
nbordinate  lodge"  that  the  supreme  lodge  ooald 
rder  payment  to  the  beneficiary.  Held,  that 
eceased  was  not  a  memberof  the  lodge.— Uatkin 
.  Supreme  Lodge  Knights  of  Honor,  (Tex.  Sup.) 
3  3.  W.  806. 

23.  The  constltntlon  and  by-laws  of  the  Knights 
t  Honor,  requiring  on  applicant  for  membership 
>  be  initiated  In  addition  to  paying  his  proposi- 
on  fee  and  being  elected,  before  acquiring  any 
gats  as  a  member,  are  reasonable,  and  not  con- 
ary  to  law,  notwithstanding  the  ceremony  of 
Itiation  is  secret. — Hatkin  v.  Supreme  Lodge 
nights  of  Honor,  (Tez.  Sup.)  18  S.  W.  806. 

^reign  oompanles. 

24.  The  owner  of  Insured  cotton  placed  It  on 
railroad  company's  platform  for  shipment,  and 
waa  destroyed  by  fire.  The  insurer  paid  the 
IS,  and  joined  with  the  Insured  in  an  action 
sinst  the  railroad  company  for  the  amount 
id.  The  complaint  showed  that  they  were  for- 
rn  corporations  doing  business  in  Arkansas, 
t  did  not  show  that  the  contract  of  insurance 
a  made  in  that  state.  Held,  the  complaint 
;d  not  allege  that  they  had  complied  with  Act 
rll  4,  1887,  prescribing  conditions  on  which 
eisrn  corporations  could  do  business  in  the 
te.  —St.  Louis,  A.  &  T.  Ry.  Co.  v.  Plre  Ass'n 
r>hiladelphia,  (Ark.)  18  S.  W.  48. 
'&■  'Wliere  a  foreign  Insuranoe  company  has 
i  a  loss  arising  from  the  destruction  of  the 
is  by  a  fire  set  by  a  railroad  company,  the  in- 
iition  of  an  action  by  it  against  the  railroad 
pany  is  not  doing  bqsiness,  within  the  mean- 
of  the  constitutional  and  statutory  provisions 
ilatinK  the  rights  of  foreign  corporations  to  do 
ness  in  the  state.- St.  Loots,  A.  &  T.  Ry. 
7.  Fire  Ass'n  of  FbUadelphla,  (Ark.)  Ifi  S. 
13. 

I.  A.  contract  of  insurance  by  a  forelg^i  oom- 
%  made  in  Arkansas  before  the  passsage  of 
ilpril  4,  1887,  prescribing  the  conditions  on 
:Ii  foreign  corporations  could  do  business  in 
state,  is  not  affected  by  the  act,  where  the 
red  property  was  also  destroyed  before  that 
— St.  £ouis,  A.  &  T.  Ry.  Co.  v.  Fire  Ass'n 
liladelphla,  (Ark.)  18  S.  W.  48. 
.  The  oomplaint  not  showing  that  the  con- 
of  insurance  was  made  in  Arkansas,  the 
V.18S.-W.— 77 


fact  that  it  was  made  there  was  a  matter  of  ds- 
fense  to  be  set  up  by  answer.— St.  Louis,  A.  & 
T.  By.  Co.  T.  Fire  Ass'n  of  Philadelphia,  (Ark.) 
18  8*  W.  48. 

INTEBEST. 

Bee,  also.  Usury. 

Effect  of  tender,  see  Tender,  9, 

Bight  to  interest. 

1-  In  an  action  on  a  lost  note,  the  allowance 
of  interest  thereon  to  maturity,  and  thereafter 

from  the  time  of  service  of  the  citation,  is  proper. 
—Gray  v.  Thomas,  (Tex.  Sup.)  18  8.  W.  721. 

3.  Where  two  are  jointly  interested  in  the 
purchase  and  sale  of  wool  under  an  agreement  to 
share  the  profits  and  divide  the  losses,  one  who 
pays  a  loss  incurred  in  the  transaction  can  re- 
cover Interest  on  one-half  of  the  sumsopaid  from 
the  other;  it  appearing  that  the  sum  paid  com- 
menced to  bear  interest  at  the  time  it  was  paid. 
—Floyd  V.  Efron,  18  a  W.  497,  68  Tex.  221. 

Compounding— What  constitutes. 

8.  The  including  in  a  note,  payable  a  year 
after  date,  with  10  per  cent,  interest  until  paid, 
of  a  year's  interest,  is  not  compounding  interest. 
— Foard  V.  Grlnter's  Ex'rs,  (Ky.)  18  a  W.  10S4. 

Bate. 

4.  Gen.  St  1888,  c  60,  art  9,  anthorlzes 
a  contract  for  a  higher  interest  than  6  per 
cent. ,  not  to  exceed  10  per  cent  Section  8  pro- 
vides that  "  after  the  death  of  the  payor  "  in  a  con- 
tract for  a  higher  rate  of  interest  than  6  per 
oenL,  "such  contract,  after  maturity, " shall  bear 
interest  at  6  per  cent  Held,  where  one  made 
his  note  payable  one  day  after  date,  with  interest 
at  10  per  cent.,  and,  after  a  partial  payment 
thereon,  died,  and  his  administnttor  some  time 
afterwards  paid  the  balance,  with  interest  at 
that  rate,  the  administrator  may  recover  back 
the  amount  of  interest  paid  in  excess  of  6  per 
cent,  after  the  maker's  death.— Fenley'a  Adm'n 
V.  Kendall,  (Ky.)  18  S.  W.  687. 

Bunnlng  of  interest. 

5.  Legal  interest  is  allowable  on  the  amount 
found  as  damages  for  breach  of  contract  from 
the  date  they  accrued —Gulf,  C.  &  S.  F.  By.  Co. 
V   McCarty,  (Tex.  Sup.)  18  8.  W.  716. 

6.  Under  the  statutory  provision  that  "wrlt- 
tet  contracts  ascertaining  the  sum  due"  shall 
bear  interest  at  8  per  cent,  "from  the  time  when 
the  sum  is  due, "  a  note  payable  on  demand  bears 
intereat  at  8  per  cent,  from  its  date,  without 
proof  of  any  demand  having  been  made. — Henry 
▼.  Roe,  (Tex.  Sup.)  18  S.  #.  806. 

Interstate  Commeroe. 

See  VonstUutUmal  Law,  15. 

tnterventlon. 

In  attaohmenti  see  Attachment,  6^. 

INTOXIOATINO  UQCJOBS. 

Constitutionality  of  acts. 

1.  Rev.  St  1839,  H  4621,  4623,  prohibiting  a 
druggist  from  selling  liquor  except  on  the  pre- 
scription of  a  physician,  and  declaring  that  such 
prescriptions  shall  be  carefnlly  preserved,  and 
produced  In  ooart,  or  before  any  grand  jury, 
whenever  required,  and  that,  on  the  failure  of 
the  druggist  to  produce  the  same,  he  shall  be 
deemed  guilty  of  a  misdemeanor,  are  not  in  con- 
flict with  Const  art.  2,  |  28,  providing  that  no 
person  shall  be  required  to  furnish  evidence  in  a 
criminal  case  against  himself.— State  v.  Davis. 
(Mo.  Sup.)  18  a  W.  894. 

Prohibiting    obstruction    of  view   into 
saloon. 

2.  The  condition  of  a  retail  liquor  dealer's 
bond,  as  leauired  by  Act  March  2b.  1887.  that  he 
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wtn  ke«p  "va  opan  hoOM,"  defined  Iqr  the  tteV 
ute  as  "one  in  wbicb  no  screen  or  otber  device 
is  Dsed  or  piaoed  *  *  *  for  tbe  purpose  of  or 
that  will  obstruct  the  yiew  throogh  tbe  open 
door  or  place  at  entranoe, "  is  not  violated  by 
tbe  partitioning  of  tbe  room  in  wbicb  tbe  liq- 
aors  are  sold,  n>r  tbe  purpose  of  renting  a  part 
of  it,  and  not  to  obstract  tbe  view,  and  ;vbich 
doos  nor  in  fact  obstraot  the  view  of  the  b«r  from 
the  front  door.— State  v.  Andrews,  (Tex.  Bap.)  IB 

s.  nr.  6Si. 

Gonfllot  of  ordlnuioe  with  state  laws. 

S.  Section  U  of  the  charter  of  the  city  of  Ft 
Worth,  (Sp.  Iiaws  1889,  p.  78,}  which  provides 
that  tbe  common  oounoil  of  said  city  shiul  have 
power  **to  close  drinking-hoasea    •    »    •    and  all 

{ilaoes  or  establishments  where  intoxicating  or 
ermented  liquors  are  sold  on  Sunday, "  does  not 
vest  in  tbe  city  exclusive  power  by  ordinance  to 
x«gulate,  control,  and  prohibit  the  traffic  in  liquor 
on  Sunday  within  the  corporate  limits  of  the 
oi^,  so  as  to  supersede,  within  the  city  limits, 
the  operation  of  the  state  laws  against  such 
offanae.— Glnnochio  v.  SUte,  (Tex.  App.)  U  a 
W.  83. 

Criminal  prosecution — Information. 

4.  Under  Rev.  St  S  4631,  providing  that  any 
druggist  who  sells  intoxicating  liauors  without 
•  prescription,  signed  by  m  physician,  setting 
forth  tbe  name  of  the  person  for  whom  the  same 
to  prescribed,  is  guilty  of  a  misdemeanor,  an  in- 
formation against  a  druggist  for  a  violation  of 
■uch  statnte,  wbicb  fails  to  set  out  the  name  of 
the  vendee  of  the  liquor,  is  fatally  defeotiva 
44  Ko.  App.  45,  afBrmed.— State  r.  Martin,  (Ma 
Snp.)  18  sT  W.  lOOB. 

5.  An  information  which  diargea  the  ex(AangB 
as  well  as  the  sale  of  intoxicating  liquors,  In  vi- 
olation of  the  local  option  law,  ia  ftttaliy  defect- 
ive, since  tbe  law  gives  no  authority  to  prohibit 
the  excbange  of  liquors.  Ninenger  v.  State,  8  B. 
W.  480,  25  Tex.  Ak).  449,  followed.— Tlook  v. 
SUte,  (Tex.  App.)  18  a  W.  414. 

—  Bvldenoe. 

5.  Upon  trial  for  selling  Intoxioating  llquora 
without  lioense,  there  was  evidence  that  liquor 
was  shipped  C.  O.  D.  to  defendant  who  gave  one 
O.  a  written  order  on  the  railroad  agent  for  It, 
upon  which,  after  payment  of  the  charges,  C.  re- 
oeived  the  liqaor.  Defendant  testified  that  he 
advanced  the  money  to  pay  tbe  charges,  it  being 
agreed  that  they  should  drink  the  liquor  toeether, 
while  C.  testified  that  he  did  not  think  defend- 
ant gave  him  the  money,  and  that  he  gave  none  of 
the  liqaor  to  defendant  Held,  that  the  evidence 
luatlfied  a  conviction.— Hunter  v.  State,  (Arlc)  18 
a  W.  874. 

Intoxicatioxi. 

As  a  defense  to  orine,  see  Criminal  Law,  1, 9; 
Homicide,  96. 
avldenoe  of  contributory  negUganoe,  see  Neg- 
M0enoe,S. 

JAIL  AUD  JAIIJ3B. 

Assault  by   otber   prisoners — Liability 
of  city. 

Where  one  is  confined  in  a  city  lall  on  a 
criminal  chaivn,  and  is  assaulted  by  other  pris- 
oners confined  in  the  same  room,  be  cannot  hold 
the  city  liable  for  such  assault,  on  the  ground  of 
the  negligence  of  its  officers  in  not  taking  OToper 
measures  to  protect  him.— Davis  T.  Cityof  ^nox- 
rlUe,  (Teon.)  18  a  W.  254. 

Joindttr. 

Of  causes  of  action,  see  Action. 

counts,  see  IruiMment  and  InfomuMon,  5,  6. 
sarties,  see  Parties.  6. 


•  JUDGB. 

Bee,  also,  JtuHeet  mf  the  Peace. 

Holding  court  in  another  district. 

1.  A  distriot  ludge  called  In  to  hold  •  special 
term,  the  judge  of  the  district  being  engraged  in 
another  county,  is  competent  to  hold  such  term, 
under  Const  art  5,  I  11,  which  provides  that 
"the  district  Judges  may  exchange  districts,  or 
hold  courts  for  each  other,  when  they  deem  it 
expedient  "—Munxesheimer  t.  Fairbanks,  (Tex. 
Sup.)  18  a  W.  097. 

Bisqualifloation. 

2.  It  ia  not  a  ground  for  new  trial  tbat  the 
name  of  the  firm  of  attorneys,  of  whiob  tbe  pre- 
siding ]udKO  was  formerly  a  member,  was  signed 
to  on(  of  the  papers  In  the  case  as  oonnael  for  the 
plaintiff,  when  in  fact  the  Judge  had  no  connec- 
tion with  the  caae,  and  bis  name  appeared  there 
through  mistake.- Ft  Worth  ft  D.  C.  U^y.  Ga  t. 
Maokoey,  (Tex.  Sup.)  18  a  W.  949. 

8.  Where  plaintiffs  brought  salt  to  try  title 
to  land  which  they  had  purchased  under  execa- 
tion,  and  the  oase  was  tried  before  a  Judge  who 
had  been  an  attorney  for  one  of  the  parties  to 
the  action  which  resulted  In  the  exeontion  sale, 
VKh  judge  was  not  thereby  disqualified ;  it  not 
appearing  that  ha  bad  ever  been  of  oonnael  in 
tbe  case  tried  before  him,  or  that  he  had  ever 
investigated,  formed  or  expressed  an  opinion 
in  regard  to  tbe  title  Involvoo.— Cnllen  t.  Dnaio, 
(Tex.  Bnp.)  18  a  W.  690. 

4.  A  Judge  who,  while  at  the  bar,  was  a  mem- 
ber of  a  lum  upon  whose  advice  proceedings  wera 
bad  to  incorporate  a  city,  ia  not  qualified  to  de- 
cide a  quo  warranto  prooeeding,  brought  to  dis- 
solve the  corporation  on  the  ground  of  alleged 
Illegality  Intheincorporationproceedlnga. — State 
V.  Bnrks,  (Tex.  Bnp.)  18  S.  W.  OBU. 

6.  Under  the  statutory  provision  authortzlng 
the  attorney  general  to  present  to  the  district 
court  or  distriot  judge  a  petition  for  leave  to  file 
an  inlormation  in  the  nature  of  a  guo  tnarranto, 
and  authorizing  the  court  or  Judge  to  grant  the 
petition  if  satisfied  that  there  Is  probable  ground 
for  the  proceeding,  a  Jad^e  who  is  disqualified  to 
try  the  cause  has  no  jonsdiction  to  grant  aocb 
a  petition,  since  that  is  an  exercise  of  Jadicial 
discretion.— State  v.  Burks, (Tex.  Sup.)  18  a  W. 
eoa. 

Interest. 

8-  Prior  to  an  action  for  debt  against  an  al- 
leged insolvent  corporation,  the  trial  Judge  had 
hud  shares  of  the  corporation,  but  had  trans- 
ferred them  in  good  faith  and  with  tbe  consent 
of  defendants.  There  was  evidence  tbat  at  the 
time  of  the  transfer  of  the  stock  one  of  the  as- 
signees was  insolvent,  and  the  corporation  was  in 
embarrassed  circumstances.  Held,  that  the 
Judge  was  not  dlsqaalified  by  the  above  facts.— 
Kicholson  V.  Showalter,  (Tex.  Sup.)  18  a  W.  S36l 

7.  The  objection  that  a  Judge  is  disqualified 
to  try  an  action  to  enforce  a  claim  against  an 
alleged  Insolvent  corporation,  because  ha  to  also 
a  creditor  of  defendants,  to  gronndlesa,  wbere^ 
before  Judgment,  the  debt  owing  by  defendants 
to  the  Judge  is  paid  or  transferred  without  r»- 
conrse.- nicbola<m  ▼.  Bho waiter,  (Tta.  Bnp.)  18 
B.  W.  838. 

Special  judges. 

8.  Under  Rev.  St  1879,  (  1107,  regulating  the 
election  of  special  judges,  the  record  from  a  cii^ 
cult  court,  over  wbicb  a  special  judge  presided, 
need  not  contain  the  ofilclal  oath  of  auch  Jndga^ 
or  recite  that  he  had  the  qualifioationa  of  a  cir> 
cult  Judge.— State  v.  Gamble, (Mo.  Sup.)  18  a  W. 
UU. 

JUDOMENT. 

Appeatoble  judgment,  see  Appeal,  8. 
(Conversion  of  realty  into  pcovonalty,  see  C<mvtr- 

irfon. 
Decree  on  foreclosure,  see  Mnrtg<xfi«»,  15. 
In  criminal  cases,  see  CrtTnimit  lino,  6IMS8. 
equity,  see  PartUiion,  6, 7. 
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Kodlflcatton  on  •ppeal,  aee  Appeal,  Tft-TT;  Crtm- 

ivnl  Law,  89. 
Od  appeal,  see  Appeal,  67-41. 
Subro^tioD  to  tights  of  judgment  oredltor,  see 

Sxtbrugatlon,  1. 
Vacation  of  satlsfaotion,  equity  Jnrisdletion,  see 

Equity,  2. 

VaUdlty. 

1.  Defendant  in  ejectment  claimed  title  nnder 
a  tax  deed  baaed  on  two  judgments  for  taxes 
against  the  ovmer  of  the  property  and  others. 
Held,  process  in  each  case  having  been  served  on 
the  owner,  that  a  judgment  in  one  oC  Uie  oases  was 
not  Invalidated  because  process  was  not  served 
on  another  defendant  therein.— Boyd  r.  Ellis, 
(Mo.  Snp.)  18  a  W.  89. 

By  default. 

8.  Under  the  Texas  statntea,  proTlding  that, 
-where  a  plea  to  the  jurisdiction  is  snstafned  in 
favor  of  a  non-resident  defendant,  such  defend- 
ant is  to  ba  considered  as  entering  his  appear- 
ance at  the  next  term,  a  non-resident  defendant, 
who  flies  a  motion  to  quash  the  service  of  notion 
■ot  the  snitj  which  Is  sustained,  and  also  a  gen- 
«ral  denial,  with  the  express  understanding  that 
it  is  not  to  be  considered  as  a  pleading  unless  the 
tnotion  to  quash  is  overruled,  is  In  court  at  the 
-next  term,  and  default  judgment  maybe  rendered 
•gainst  Mm  if  be  then  fall  to  appear.— London 
Ambwc.  Corp.  r.  Lee,  U  &  W.  608.  66  Tex.  217. 

Setting  aalde. 

t.  Under  Rer.  St.  art  1873,  providing  that  a 
motion  to  set  aside  a  judgment  shall  be  deter- 
mined at  the  term  ot  court  at  which  such  motion 
is  made,  where  a  judgment  by  default  is  entered, 
and  at  the  same  term  a  motion,  on  which  ac- 
tion is  talcen  by  the  court,  is  efltered  to  set  aside 
-tbe  defanlt,  and  to  reinstate  the  case  for  triiU  on 
Its  merits,  the  court  cannot,  at  a  subsequent 
term,  set  aside  the  default.- Thomas  r.  Heel, 
(Tex.  App.)  18  S.  W.  188. 


jadioate. 

4.  One  who  has  eonfeasad  judgment  is  pre- 
■«laded  from  impeaching  it  for  usury,  as  well  as 
tor  any  other  defense  that  might  have  been  set  up. 
— Bell  T.  Fergus,  (AjAl)  18  B.  W.  981. 

6.  Under  Aots  Wt>,  e.  80.  S  0,  as  amended 
Iry  Acts  18e»-70,  c.  67,  {  S,  (Code,  MilL  &  V.  H 
4098,  4094,)  authorizing  the  removal  to  the  oir- 
calt  of  an  action  of  unlawful  detainer  by  writa 
of  certiorari  and  mpersedeo*  on  the  giving  of  a 
bond  to  cover  ousts  and  damages,  and,  in  case  de> 
fendant  be  applicant,  tbe  value  of  the  rent  during 
litigation,  and  providing  that  if,  on  a  removal 
by  defendant,  the  jur    " ~* 


^e 


jury  find  that  plaintiff  is  enti' 
ed  to  possession,  they  "shall  ascertain  and  find 
the  value  ot  the  rents"  during  the  time  plaintifF 
baa  been  kept  out  of  poosesslon,  and  "toe  coort 
shall  give  judgment  against  defendant  and  his 
anreties  aocordingly, "  plaintift,  after  obtainiog 
a  judgment  for  possession  and  costs,  cannot  sne 
on  the  bond  for  the  rents  during  the  litigation, 
though  he  presented  no  olaim  therefor  in  tn;  for- 
mer action.— Simmons  v.  Taylor,  (Tenn.)  18  8.  W. 
867. 

6.  In  aa  aetlon  ot  trespass  to  try  title,  plain- 
tilt  sued  out  a  writ  of  sequestration,  and  seiied 
the  proper^.  Defendant  pleaded  in  reconven- 
tion damages  tor  the  wrongful  issuance  of  said 
writ  Special  issues  were  submitted  to  the  jury, 
but  the  issue  raised  by  said  plea  was  not  snb- 
■titted,  although  evidence  in  support  of  it  had 
been  introduoed.  The  jndgBMat  was  to  the  ^- 
fect  that  defendant  was  entitled  to  the  land  on 
paying  a  certain  sum  of  money  to  plaintiff.  Held, 
in  a  subsequent  action  for  damages  for  the 
wrongful  suing  out  of  said  writ,  that  said  judg- 
ment was  conolosive  against  tne  right  to  bring 
the  subsequent  suit — Flippen  v.  Dixon,  (Tex. 
Sup.)  18  B.  W.  808. 

7.  A  deed  sought  to  be  canceled  Included  land 
In  Tennessee,  and  after  the  commencemeut  of  tbe 
suit  plaintiff  bad  instituted  a  similar  one  in 
Tennessee  as  to  the  land  there.    In  that  case 


defendant  disclaimed  under  the  deed  assailed, 
and  by  oross-blU  asked  to  have  plaintiff  execute 
another  deed  to  laud  in  Arkansas  in  lieu  of  a  deed 
destroyed  by  her.  Held,  tliat  a  final  decr«w  In 
that  case,  refusing  to  restore  tbp  destroyed  deed 
because  no  consideration  was  paid  for  it,  was  no 
bar  to  an  aatlon  to  establish  defendant's  rights 
nnder  the  destroyed  deed.— Fillow  v.  Eling,  (Ark.) 
18  a  W.  764. 

8.  A  decree  in  a  divorce  suit  which  fails  to 
fully  determine  the  rights  of  the  parties  thereto  as 
to  community  property  does  not  bar  the  wife  from 
thereafter  establishing  her  claim  to  property 
which  the  husband  fraudulently  conveyed  before 
the  suit,  with  intent  that  it  should  bereoonveyed 
thereafter,  and  of  which  ownership  the  wife  was 
ignorant,  by  intervention  in  an  action  upon  a  note, 
wad  to  foreclose  a  vendor's  lien  upon  the  land  In 
ouestioq,  brought  by  a  widow  of  ner  former  hus- 
band.—Gray  T.  Thomas,  (Tex.  Sup.)  18  S.  W.  7SU. 
8.  A  judgment  in  ejectment  showing  no  more 
than  that  plaintiff  failed  to  establish  a  possessory 
right  at  law  to  tbe  land  is  not  a  bar  to  a  subie- 
quent  action  in  which  equitable  riehts  are  as- 
serted to  the  land.— Dawson  v.  Parham,  (Ark<) 
18  8.  W.  48. 

10.  On  the  question  of  the  finality  and  eonoln- 
slTeneas  of  a  judgment  for  the  recovery  of  land, 
directing  a  writ  of  possession  to  issue  upon  pay- 
ment of  purchase  money,  proof  of  tender  of  the 
purchase  money  is  immatanal:  and  the  party  so 
paying  the  money  into  court  is  not  responsible 
tor  the  clerk's  acticm  in  paying  the  same  to  a  per- 
son not  entitled  thereto. — Henderson  r.  Moss, 
(Tex.  Sup.)  18  8.  W.  666. 

II-  Neither  a  judgment  on  a  motion  to  vacate 
a  writ  of  possession  issued  under  a  former  judg- 
ment, which  does  not  purport  to  set  aside  such 
former  judgment,  nor  a  judgment  dismissing  a 
proceeding  attacking  the  former  judgment,  with- 
out prejudice  to  either  party's  rights  to  an  arbi- 
tration thereunder,  affects  the  finality  of  such 
former  judgment.  —  Henderson  t.  Moss,  (Tex. 
Sup.)  18  a  W.  666. 

Persons  afOMSted. 

19.  R.  conveyed  land  to  plaintiff  with  a  res- 
ervation of  vendor's  lien.  Thereafter  R.  brought 
trespass  to  try  title  to  the  land  against  one  H., 
which  resulted  in  a  judgment  for  M.  In  trespass 
to  try  title  to  the  same  land,  defendant  offered  in 
evidence  the  record  in  the  prior  suit.  Hsid  that, 
notwithstanding  the  reservation  of  vendor's  lien, 
plaintiff,  and  not  R.,  was  entitled  to  possession 
of  the  land  when  the  prior  suit  was  brought,  and 
was  the  proper  party  to  have  brought  it;  and 
that  the  judgment  was  notrea  Judicata  as  to  him, 
and  that  the  record  was  properly  excluded. — Ste- 
phens V.  MotI,  (Tex.  Snp.)  18  8.  W.  99. 

18.  A  judgment  for  the  recovery  of  Isnd,  di- 
recting a  writ  of  possession  to  issue  upon  pay- 
ment of  purchase  money,  and  for  costs,  is  nnal 
and  conolnsive  against  a  subsequent  grantee  of 
the  defendant  therein,  the  purchase  money  bar- 
ing been  paid  into  ooort  nnder  agreemeat  of  the 
parties,  although  a  stipulation  for  au  arbitration, 
contained  in  the  agreement  upon  which  the  judg- 
ment was  founded,  has  not  been  complied  with. 
—Henderson  r.  Moss,  (Tex.  Sup.)  18  a  W.  666. 

Lien. 

14.  Under  JPasob.  Dig.  art.  7006,  providing  that 
the  lien  of  a  judgment  shall  cease  if  execution 
be  not  issued  within  one  year  from  Uie  first  day 
on  which  execution  oaa  by  law  ba  iaaued,  and 
article  3773,  providing  that  execution  shall  issne 
at  the  end  of  every  term  on  judgments  rendered 
during  tbe  term,  unless  a  tupenedeat  bond  has 
been  filed,  the  lien  of  judgment  is  lost  if  an  exe- 
cution be  not  issued  within  a  year,  notwithstand- 
ing an  appeal  Is  taken,  and  an  appeal  bond  given, 
as  required  by  article  1493,  as  the  bond  required 
by  that  article  does  not  operate  as  a  supersedeo*. 
— Gruner  v.  Westin.  18  8.  W.  612,  66  Tex.  909. 

16.  A  decree  awarded  to  the  plaintlir  a  spe- 
dflc  sum  of  money,  declared  the  amount  a  lien 
on  certain  land,  and  directed  that  the  land  bo 
sold  in  satisfaction  thereof.    A  ^ale  was  nutda 
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by  a  commissioner,  In  aocordBnoe  with  the  de- 
cree, but  the  sale  waa  ne^er  confirmed.  Beld, 
that  the  land  might  be  sold  under  a  geneial  exe- 
cution issued  on  such  decree. — Btotts  v.  Brook- 
field,  (Ark.)  1»  8.  W.  179. 

Uen — Judgment  of  federal  court. 

10.  Act  of  congress  June  8,  1873,  abolished  the 
circuit  court  of  the  United  States  for  the  dis- 
trict of  Missouri,  and  established  a  circuit  court 
for  the  eastern  and  western  districts  of  the  state. 
Be*.  8t  n.  8.  1878,  I  65.'!,  gave  the  circuit  court 
for  the  eastern  district  full  jurisdiction  in  all 
causes  pending  In  the  circuit  court  for  the  dis- 
trict of  Missouri  at  the  time  the  court  for  the 
•astern  districtwasoreated.  Section 667 provides 
that  Judgments  and  decrees  rendered  in  a  cir- 
cuit court,  "within  any  state,  shall  oease  to  be 
liens  on  real  estate  and  chattels  real  in  the  same 
manner  and  at  like  periods  as  judgments  and 
decrees  of  such  state  cease,  by  law,  to  be  liens. " 
Rev.  St.  1889,  {  WIS,  provides  that  Judgments 
and  decrees  are  liens  on  the  real  estate  of  the 
person  against  whom  they  are  rendered,  situate 
In  the  county  for  which  the  court  Is  beld,  and 
that  these  ileus  continue  for  three  years,  field, 
where  a  salt  was  pending  in  the  circuit  oourt  for 
Missouri,  June  8, 1873,  and  was  afterwards  trans- 
ferred to  the  court  for  the  eastern  district,  and 
Judgment  therein  was  rendered  against  defend- 
ant, that  SDoh  Indgmeot  was  a  lien  for  three 
years  on  defendant's  real  estate  situated  any- 
where in  the  sUte.  — Dermott  T.  Carter,  (Mo. 
Snp.)  18  8.  W.  1181. 

— -  Priorities. 

17.  A  member  of  an  insolvent  firm  bought  out 
his  copartner,  and  gave  his  father  a  mortgage 
to  protect  the  latter  as  surety  on  certain  notes 
given  by  the  mortgagor  to  his  copartner  in  pay- 
ment for  the  copartner's  Interest  in  the  business, 
and  afterwards  conveyed  the  land  to  his  father  In 
satisfaction  of  the  mortgage,  field,  that  the  title 
acquired  under  such  mortgage  and  conveyance  la 
superior  to  tbat  acquired  by  virtue  of  an  execu- 
tion sale  upon  a  Judgment  against  the  firm,  which 
became  a  lien  after  the  mortgage,  but  before  the 
conveyance.— WlUla  v.  Heath,  (Tax.  Sap.)  IS  8. 
W.  801. 

Collateral  attack. 

18.  A  decree  of  the  circuit  court  having  Juris- 
diction of  the  subject-matter  and  parties,  and  ex- 
ercising Ita  Jurisdiction  pursuant  to  the  special 
power  conferred  on  It  by  the  Arkansas  overdue 
tax-law,  ordering  the  sale  of  land  tor  noni-pay- 
ment  of  taxes,  cannot  be  attacked  collaterally. 
McCarter  v.  Neil,  6  8.  W.  781,  60  Ark.  W8,  fol- 
lowed.—Burcham  T.  Terry,  (Ark.)  18  a  W.  468. 

Belease  and  diBcharge. 

19.  Plaintiff  obtained  a  Jndgmentindivldnally, 
and  also  one  as  guardian,  against  defendant.  On 
•  sale  of  defendant's  land  on  execution  on  her 
Individual  Judgment,  she  became  purchaser.  De- 
fendant objected  to  the  sale  on  the  ground  of  in* 
•deQua<7  of  price.  The  court  overruled  the  ob- 
jection on  condition  "that  plalntilt  release  the 
balance  of  her  Judgment  against  defendant, "  and 
the  order  recited  that  she  "released  and  ac- 
knowledged the  satisfaction  ol  the  balance  of  her 
said  Judgment. "  Afterwards  execution  was  is- 
sued on  the  Judgment  in  favor  of  plaintiff  as 
guardian.  Defendant  contended  that  that  amount 
also  was  Included  in  the  release,  field  ttiat, 
where  the  record  on  appeal  did  not  show  whether 
the  release  was  intended  to  embrace  that  amount, 
the  finding  of  the  chancellor  tbat  it  did  not 
would  not  be  disturbed.— Origsby  v.  Hart,  (Ky.) 
18  B.  Vr.  687. 

Correction  and  amendment. 

20.  Where  judgment  has  been  entered  against 
all  the  obligors  in  a  joint  and  several  bond,  either 
the  trial  or  an  appellate  court  may,  on  motion  of 
plaintiff,  strike  out  therefrom  the  name  of  one  of 
the  obligors,  who  was  dead  ai  the  time  the  action 
was  instituted,  under  Rev.  St.  18S9,  $  2101,  allow- 
ing the  court,  after  final  judgment,  in  furtherance 
of  justice,  to  amend,  in  affirmance  of  such  judg- 


ment, any  record,  pleading,  process,  entnee,  re- 
turns, or  other  proceedings  in  the  cause,  by  add- 
ing or  striking  out  the  name  of  a  party,  etc— State 
V.  Tate,  (Mo.  8up.)  18  &  W.  1088. 

81.  Rev.  8t.  art.  1354,  provides  that,  where 
there  shall  be  a  mistake  In  the  record  of  any 
Judgment,  the  judge  may,  in  open  court,  after 
notice  of  the  application  has  been  given  to  the 
parties  Interested,  amend  the  same.  Article  13S6 
provides  that  where,  in  the  record  of  any  Judg- 
ment, there  shall  be  any  mistake,  mlscalcruatlon, 
or  misrecital  of  any  sum  of  money,  and  there 
shall  be  among  the  records  of  the  cause  any  in- 
strument in  writing  whereby  such  Judgment  may 
be  safely  amended,  the  court  shall,  on  applica- 
tion, amend  snch  Judgment  thereby.  HeuL,  that 
where.  In  an  action  on  three  bUIs  of  lading 
against  a  curler  for  destruction  of  ootton  in 
transit,  the  coivt  finds  for  plaintiff  for  the  total 
number  of  bales,  but  the  weight,  as  computed  by 
him,  includes  only  the  bales  covered  by  two  of 
the  bills  of  lading,  and  theflndlngs  fail  to  show 
how  the  error  occurred,  the  error  Is  not  clerical, 
and  cannot  be  amended  under  articles  1354  and 
135.'>.— Missouri  Pac.  Ry.  Co.  r.  Haynes,  (Tex. 
Bup.)  18  8.  W.  805. 

22.  Parol  evidence  Is  inadmissible  to  show 
bow  such  error  occurred. — Missouri  Fac  Ry.  Co. 
V.  Haynes,  (Tex.  Hup.)  18  S.  W.  606. 

Effect  of  Judgment  amended  with- 
out authority. 

88.  Where  a  Judgment  waa  amended  without 
Jortsdlclion,  and,  as  amended,  was  alBrmed  by 
the  supreme  oourt,  it  became  re*  iudtoata,  and, 
though  the  answer  In  subsequent  proceedings  to 
eojoin  It  set  forth  all  the  facts  of  the  original  ac- 
tion, the  court  could  not  rectify  the  error,  since 
that  would  necessitate  setting  aside  the  original 
Judgment. — Missouri  Pac.  Ry.  Co.  r.  Haynes, 
(Tez.  8ap.)  18  8.  W.  606. 

Effect  of  order  correcting   errors 

not  amendable. 

84.  A  Judgment  amending  the  record  ao  as  to 
correct  an  error  which  la  not  amendable,  since 
made  without  Jurisdiction,  is  not  res  Judicata  in 
a  subsequent  salt  by  the  Judgment  debtor  to  en- 
Join  the  enforcement  of  the  Judgment  as  amended. 
—Missouri  Paa  Jbty.  Ca  ▼.  Haynea,  (Tex.  Sup.) 
18  8.  W.  606. 

Opening  and  vacating. 

35.  A  party  who,  by  reason  of  misunderstand- 
ing bis  attorney's  statement  as  to  when  court  met, 
falls  to  appear  at  the  time  his  case  is  called  for 
trial,  is  not  within  Civil  Code,  {  810,  subd.  S, 
allowing  a  new  trial  for  "accident  or  anrprise 
which  ordinary  prudence  could  not  have  guwded 
against, "  or  section  618,  permitting  a  Judgment 
to  be  vacated  for  "unavoidable  casualty  or  mis- 
fortune, preventing  the  party  from  appearing  or 
defending.  "—Ross  v.  Louisville  &  K.  R.  Co., 
(Ey.)  18  a  W,  456. 

•M.  Where  a  judgment  has  been  rendered  on  a 
joint  and  several  bond  against  all  the  obligora,  the 
fact  that  one  of  them  waa  dead  at  the  time  the  ac- 
tion was  instituted  is  no  ground  for  setting  aside 
the  judgment  at  a  subsequent  term,  on  motion  of 
the  other  obligors,  under  Rev.  St.  1839,  $  23%.  al- 
lowing motions  to  set  aside  judgments  for  irregu- 
larity if  made  within  three  years  after  the  term  at 
which  it  was  rendered.— State  v.  Tate,  (Mo.  Sup.) 
18  S.  W.  1068. 

27.  A  judgment  cannot  be  vacated  on  motion  at 
a  later  term  than  that  at  which  it  was  rendered, 
because  the  petition  on  which  it  was  founded  did 
not  state  facts  sniBolent  to  constitute  a  cause  of 
action;  that  defect  not  being  an  "irregularity," 
within  Rev.  8U  1889,  {  8286,  allowing  motions  to 
set  aside  judgments  for  Irregularity  if  made  with- 
in three  years  after  the  term  at  whtoh  it  was  ren- 
dered.-State  V.  Tate,  (Mo.  Bup.)  18  8.  W.  1088. 

Equitable  relief. 

28.  Allegations  that  a  judgment  was  obtainM 
by  fraud  and  deceit  of  appellee's  attorney,  who 
procured  costs  of  a^jpeal  to,irtiioh  he  was  net  ea- 
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titled  to  be  inolndea  therein,  will  not  aotborixe 
relief  by  ininnotion  «fter  the  term  at  whioh  it 
was  enterea,  where  there  it  no  allepttion  that 
appellant  waa  deoeived  or  deprlTed  of  means  of 
nowing  the  character  of  the  Judgment,  or  that 
the  coQTt  was  imposed  upon,  or  the  ]adgment 
was  beyond  Its  power  to  render,  or  any  ezDlana- 
tlOD  of  appellant's  delay.— Qulf,  C.  &  S.  S".  B7. 
€0.  T.  Henderson,  (Tex.  Sup. )  18  B.  W.  482. 

90.  The  fact  that  the  law  prohibits  an  appeal 
by  reason  of  the  amount  involved  does  not  alone 
ailord  grounds  for  enjoining  the  execution  of  a 
Judgment  bv  a  oourt  having  power  to  Issue  such 
writ  regardless  of  the  amount  in  oontroTersy.— 
Gulf,  C.  &  S.  7.  By.  Uo.  v.  Henderson,  (Tex. 
Sup.)  18  S.  W.  430. 

80.  A  vendee  of  lands  under  a  deed  with  gen- 
eral warranty,  who  has  been  put  in  possession, 
is  not  entitled  to  an  injunction  against  the  ooUeo- 
Uon  of  a  Judgment  for  the  purchase  money,  on 
the  ground  that  his  grantor,  since  deceased,  had 
BO  more  than  an  estate  by  the  curtesy  in  the 
premises,  and  that,  consequently,  the  title  had 
failed,  where  he  had  actual  notice  of  the  state 
of  the  title  before  his  purchase,  as  well  as  being 
chargeable  therewith  from  the  public  records. — 
Gorman  v.  Young,  (Ey.)  18  S.  W.  869. 

81.  A  vendee  of  lands,  who  had  received  a 
conveyance  with  general  warranty,  and  had  been 
put  in  possession,  brought  an  action  to  enjoin  the 
collection  of  a  Judgment  tor  the  purchase  money 
on  the  ground  that  liis  grantor,  since  deceased, 
had  no  more  than  an  estate  by  the  curtesy  in  the 
premises,  and  that,  consequently,  the  title  had 
tailed.  Held,  there  being  no  special  ground  tor 
«qnitable  intervention,  and  no  evidence  of  fraud 
«r  eviction  by  paramount  title,  that  plaintiff 
must  be  left  to  the  grantor's  covenant  of  general 
warranty  for  proLeotlon.  —  Qorman  v.  Xoung, 
(Ky.)  Ua  W.  800. 

32.  A  petition  to  enjoin  a  sale  of  land  under 
an  execution,  whioh  avers  that  the  iudtrment 
was  rendered  In  violation  of  an  agreement  be- 
tween the  attorneys  of  the  parties  that  the  same 
ahould  be  taken  tor  a  less  amount,  is  fatally  de- 
tective if  It  does  not  show  authonty  in  the  at- 
torneys to  make  the  agreement.  —  Anderson  v. 
Oldham,  (Tex.  Sup.)  18  B.  W.  657. 

S3.  Such  a  petition  must  not  only  show  that 
petitioner  was  not  guilty  of  neglect  in  permit- 
ting the  Judgment  to  go  by  default,  but  also  that 
It  is  inequitable  and  unjust  to  permit  it  to  be 
enforced.— Anderson  v.  Oldham,  (Tex.  Sup.)  18 
B.  W.  S67. 

Assignment. 

84.  A  Jndgment  may  tie  transferred  bTP^li 
but  must  be  enforced  in  the  name  of  the  original 
laintifl.— Qarvln  r.  Hall,  (Tax.  Sap.)  U  £  W. 
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Judlolal  Notice. 


Judicial  Sales. 

Of  ward's  realty,  see  OunrdUan  and  Ward,  4 
On  eKeontiott,  see  Execution,  7-lB. 

foreclosure,  tee  Mortgaoet,  lfl> 

pM^tion,  see  Partition,  0. 

JnriBdiotioii. 

See  CowrU. 

In  equity,  see  Equity,  1-8. 

Ot  justice,  see  Justices  of  tiM  PeoM 

JTTBY. 

Otstody  of,  see  Criminal  Law,  M. 

Trial  by,  in  condemnation  proceeding*,  aee  BmUr 

nent  Domaln,3,  9. 
right  to,  see  Conctituttonol  Law,  U. 

<^}mpeteno7  of  jurors. 

1.   On  a  trial  for  seduction  on  a  promise  ot 
marriage,  one  of  the  Jurors,  after  they  bad  been 


sworn,  and  before  the  introduotlon  ot  evidence^ 
used  brutal  language  in  regard  to  defendant, 
showing  prejudice.  The  matter  was  at  once 
brought  to  the  attention  of  the  court,  and  the 
iuror's  right  to  sit  on  the  trial  challenged,  and 
he  did  not  deny  using  the  words  attributed  to 
him.  Beld,  that  the  overruling  of  such  chal- 
lenge was  ground  for  a  now  trial. — State  r. 
Wheeler,  (Mo.  Sup.)  18  S.  W.  904. 

—  Belatlonship. 

S.  A  Juror  on  his  voir  dire  stated  that  plain- 
tilt  was  second  or  third  cousin  to  his  wife.  De- 
fendant's oonnsai  asked,  "  Would  that  relation- 
ship Influence  you  in  coming  to  a  oonolnsionl" 
He  anawered,  "Yes,  sir."  Flaintl&'s  counsel 
then  asked,  "Don't  you  believe  that  under  your 
oath  you  oonld  try  the  oase  impartiallyl"  He 
answered  he  could  if  it  was  his  brother.  Held, 
that  the  court  erred  in  overruling  defendant's 
challenge  for  cause.  — Mahaney  v.  iSL  Louis  tt  H. 
By.  Co.,  (Mo.  Sup.)  18  8.  W.  895. 

Admlnlstrstlon  of  oath  to  jury. 

8.  It  was  snffloient  that  the  Jury  were  sworn 
"well  and  truly  to  try  the  issues  joined,"  the 
omission  of  the  words  "and  true  deliverance 
make"  being  immaterial.  State  v.  Hargrove, 
18  Lea,  179.  distinguished.— Lancaster  t.  State, 
(Tenn.)  18  S.  W.  777. 

Excusing  sick  juror. 

4.  After  the  opening  statement  tor  the  prose- 
cution had  been  made,  the  court  discharged  a 
Juror  on  account  of  sickness,  both  sides  consent- 
ing. Afterwards  defendant's  attorney  asserted 
that  he  proposed  to  save  the  point,  whereupon 
the  court  announced  that  unless  he  consented  to 
such  withdrawal  the  juror  would  be  called  back. 
Defendant's  attorney  then  agreed  to  waive  the 
point,  and  another  competent  Juror  was  called, 
and  accepfed  by  both  parties.  Held  that,  in  the 
absence  0'  any  showing  that  defendant  was  prej- 
udiced by  such  action,  there  was  no  error.— State 
V.  Thornton,  (Ma  Sup.)  18  &  W.  841. 

Special  venire. 

5.  Where  four  venire-men,  on  the  calling  of 
the  special  ventre  in  a  criminal  case,  Failed  to 
appear,  and  defendant  asked  that  proceedings  be 
stayed,  and  that  attachments  be  Issued  for  the 
absentees,  which  request  the  court  refused,  de- 
fendant, In  order  to  take  advantage  of  anv  Irreg- 
nlarity  in  such  ruling,  must  afSrmatively  show 
that  he  was  injured  thereby. — Jackson  v.  State, 
(Tex.  App.)  18  S.  W.  048. 

0-  A  special  venire,  whioh  was  executed  by 
the  sheriff,  will  not  be  vacated  because  improp- 
erly directed  to  the  "sheriff  or  any  constable, "  in- 
stead of  the  sheriff,  as  directed  by  article  605, 
Code  Crim.  Proa  Suit  v.  State,  (Tex.  AppJ  17 
B.  W.  458,  followed.— Jackson  v.  State,  (Tex. 
Adp.)  18  S.  W.  048. 

7.  The  error  of  the  Judge  who  orders  a  spe- 
cial panel  to  t>e  summoned  In  the  absence  of  ac- 
cused and  his  attorneys  is  cured  by  the  action  of 
the  Judge's  successor,  who,  on  the  day  set  for 
trial,  grants  a  continuance  to  a  certain  day,  and 
orders  the  same  panel  to  return  on  that  day.— 
Hanniim  v.  State,  (Tenn.)  18  S.  W.  909. 

8.  Where  defendant's  counsel  is  served  In  • 
capital  case  with  a  copy  ot  •  special  venire, 
while  the  defendant  is  on  bail,  and  the  next  day 
defendant  is  committed  to  jail,  and  also  served 
with  a  copy,  and  the  trial  is  not  until  the  second 
day  thereafter,  an  objection  that  defendant  was 
not  served  one  whole  day  before  the  trial,  as  re- 
quired bv  Code  Crim.  Proa  art.  017,  is  not  well 
taken.— Campbell  ▼.  SUte,  (Tax.  App.)  18  &  W. 
409. 

Challenges. 

9.  A  Arm  of  druggists  and  its  prescription 
clerk  were  joined  as  defendants  in  an  action 
brought  b^  a  parent  to  recover  damages  for  the 
death  ot  his  child  caused  by  che  mistake  of  the 
clerk  in  putting  up  a  prescription.  Held  not 
such  a  case  as  woula  entitle  the  clerk  to  chal- 
lenge six  Jurors  In  addition  to  the  six  challenges 
by  the  other  defendants,  under  Uev.  8{,  ark  908^  . 
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which  provides  that  "each  party  to  a  dvU  ault 
In  the  aistriot oonrt shall  be  entitled  to  slxper- 
emptory  challenges. "— HargraTe  T.  Vanghn,  (Tex. 
Sup.)  18  8.  W.  696. 

10.  In  a  capital  ctkse,  one  of  the  persons  who  had 
been  summoned  as  a  ]aror  haring  been  inadvert- 
entlT  omitted  from  the  list  served  upon  the  de- 
fendant, the  latter  objected  to  his  being  called. 
The  court  thereupon  ordered  talesmen  to  be  sum- 
moned, and,  the  said  person  being  one  of  the 
talesmen,  defendant  asked  that  the  list  be  set 
aside,  which  the  court  tefosed  to  do.  On  his  votr 
dkre  the  said  person  stated  that  he  could  neither 
read  nor  write  Bngllsh.  field,  that  a  challenge 
by  the  state  was  properly  sustained. — Campbell 
▼.  State,  (Tex.  App.)  18  S.  W.  409. 

U.  A  ruling  by  wbloh  defendant  is  compelled 
to  use  a  peremptray  challenge  on  a  Juitvis  harm- 
less where  his  peremptory  challenges  are  not  ex- 
hausted on  Um  oompletion  of  the  Jury.  — Whlta  t. 
State.  (Tex.  App.)  lAB.yr.4eSL 

Bight  to  Jury  triaL 

IS.  It  is  not  error  for  a  trial  court  to  refuse  to 
place  a  cause  on  the  jury  dock^et,  and  allow  it  to 
M  tried  by  a  Jury,  where  the  Jury  doclcet  for  the 
term  has  been  disposed  of  befwK  the  demand  for 
a  Jury  is  made,  and  two  tenna  of  the  oourt  had 
p^sed  without  such  a  demand.  —Petri  t.  Plrst 
Nat.  Banlt,  (Tex.  Sup.)  18  8.  W.  752. 

18.  There  was  no  error  in  the  trial  oourt  re- 
vising to  grant  defendant's  demand  for  a  Jury 
after  the  Jury  docket  had  been  disposed  of  for  the 
term,  and  the  regular  panel  dtsoharged ;  Bayles' 
ClTil  St  n  8064.  8066,  providing  that  a  demand 
tor  a  jury  shall  be  made  on  the  first  day  of  the 
term.— Denton  Lumber  Oo.  r.  First  Nat.  Bank, 
(Tex.  Sup.)  18  a  W.  98B. 

JUSTIOEB  OF  THB  FEkOB. 

Appeals  from,  see  Appeal,  28-80. 

In  dties,  number,  see  ConatUuUonal  Law,  i. 

JnrlBdlotlon  and  powers. 

An  action  for  unliquidated  damages  for 
breach  of  a  contract  is  a  matter  of  contract,  with- 
in Const.  1874,  art.  7.  i  40,  giving  justices  of  the 
peace  jurisdiction  in  "matters  of  contract," 
where  the  amount  involved  does  not  exceed  tSOk). 
— Kooh  V.  Klmberling,  (Ark.)  18  S.  W.  104a 

Jtistiflable  Homicide. 

See  ilomtoide,  10-17. 

Jnstiflcatlon. 

See  lAbel  and  SUnukr,  4. 

liANDIiOSD  AND  TENANT. 

Bee,  also,  forcible  Entru  and  Detainer. 
Hining  lease,  see  If  ines  and  Mining,  8-4. 
Parol  lease,  see  FravdB,  Statute  of,  6-8. 

Dangerous  premises — Liability  of  lessor 
to  third  persons. 

1.  Where  one  is  injured  by  the  falling  of  the 
fire-wall  and  cornice  of  a  building,  portions  of 
which  are  leased  to  several  tenants,  the  owner 
of  the  building  is  liable,  where  it  does  not  ap- 
pear that  the  portions  falling  were  within  the 
holding  of  any  particular  tenant,  and  no  agree- 
ment that  repairs  should  be  made  by  tha  tenants 
is  sbown.  O'CkJnnor  v.  Andrews,  (Tex.  Bap.J  18 
B.  W.  628,  followed.— O'Connor  v.  Curtis,  (Tex. 
Sup.)  18  S.  W.  953. 

9.  In  such  case,  the  fact  that  the  walls  fell 
because  of  the  accidental  palling  of  an  eleotric 
Wire  attached  to  tham  by  a  third  party  will  not 
relieve  the  owner,  where  it  appears  that  he  knew, 
or  might,  in  the  exercise  of  ordinary  care,  have 
known,  tbattbe  wire  was  so  attached.  O'Connor 
V.  Andrews,  (Tex.  Sup.)  16  8.  W.  628,  followed. 
"O'Connor  v.  Curtis,  (Tex.  Sup.)  18  8.  W.  958. 


ImprovementB  by  tenant. 

8.  Wnere  there  is  no  evidenoa  th«t  Improve- 
ments made  by  a  tenant  on  a  minor's  homestead 
have  enhanced  the  rental  value  of  tbe  premises,, 
the  tenant  cannot  recover  therefor. — ^B^molda  v. 
Beynolds,  (Ark.)  18  &  W.  877. 

Leases. 

4.  Stipulations  In  a  lease  that  the  leasees 
should  make  oertaln  improvements  by  a  specified 
time,  "and,  in  case  they  fail  to  comply  with  any 
of  the  foregoing  stipulations,  they  agree  to  for- 
feit said  lease, "  are  conditions,  upon  breach  of 
which  the  lessor  may  re-enter.— Winn  t.  Ststo. 
(Ark.)  18  S.  W.  87G. 

Assignment — ^Liability  of  assignee. 

8.  Where  a  lease  of  land  provides  for  the  pay- 
ment of  taxes  by  the  lessee,  a  corporation  which 
steps  into  the  lessee's  shoes,  succeeding  it  tn  its 
business  and  In  the  oooupanoy  of  the  leased  prem- 
ises, is  liable  tor  the  taxes  that  became  dne  while 
its  predecessor  was  in  possession. — Fountain  v. 
Schulenberg  &  Boedtler  Lumber  Co.,  (Mo.  Bap.> 
18  aw.  1147. 

liABCENY. 

What  oonstitutes. 

1.  On  a  trial  for  the  theft  of  a  horse  vrfalcb 
had  strayed  away,  where  it  appears  that  defend- 
ant delivered  the  horse  to  tbe  owner,  and  there 
is  evidence  that  defendant  caught  the  animal  for 
the  purpose  of  reoeiving  the  reward  offered,  the 
ooorl  should  charge  that,  U  defendant  took  tta» 
horse  with  the  Intent  to  return  him  to  the  ownor 
in  order  that  he  migbt  receive  the  reward,  b» 
should  be  acouitted. — lUcheaux  t.  State,  Ctax. 
App.)  18  &  W!  660. 

Indictment. 

5.  An  Indiotment  charging  that  defendant 
broke  into  a  store-honse,  and  took  and  eaxried 
away  dry  goods,  groceries,  and  money  of  the 
value  of  tlOO,  need  not  specify  separately  the 
value  of  the  different  articles  stolen.— State  r. 
Shelton,  (Tenn.)  18  a  W.  268. 

8.  An  indictment  charging  that  defendant 
"nnlawfnlly  broke  and  entered"  a  store-house, 
and,  "with  intent  to  steal,"  took  and  carried 
away  the  "dry  goods,  groceries,  and  money  of 
said  L.  ft  Co.  of  the  value  of  9100, "  etc.,  cannot 
be  quashed  on  the  ground  that  it  does  not  define 
tiie  felony  intended  to  be  committed. — State  v. 
Shelton,  (Tenn.)  18  a  W.  858. 

Variance. 

4.  The  indiotment  oharged  defendant  with 
the  theft  of  an  animal  belonging  to  one  F.,  who 
testified  that  the  animal  taken  "would  liave  been 
two  years  old  in  tbe  summer  of  1^  "  and  had 
only  one  brand,  and  that  was  A  F,  of  medium 
size.  The  evidence  showed  that  the  animal  sold 
by  defendant  was  a  yearling,  and  would  not  be 
"two  years  old  In  the  summer  of  ISOO;**  that  it 
had  an  unusually  large  A  F  brand,  and  also  an 
I  C  brand.  Held,  that  the  evidence  failed  t» 
suppert  the  conviction.— Whitlow  v.  State,  vTax. 
App.)  18  a  W.  365, 

5.  An  indictment  for  grand  larceny  of  poods, 
the  property  of  J.  P.  K.  and  Q.  W.  L.,  is  not 
sustained  by  proof  that  the  property  belonged  u> 
the  firm  of  K.  &  L.,  composed  of  J.  F.  K.  and 
E.  8.  L.,  and,  there  being  no  snfDcient  descrip- 
tion in  other  respects  to  identify  ttie  act,  the 
error  as  to  the  allegation  of  ownership  is  not 
cured  by  Mansf.  Dig.  i  2111,  providing  that, 
"  where  an  offense  involves  the  commission  or  an 
attempt  to  commit  an  Injury  to  person  or  prop- 
erty, and  is  desoribed  in  other  respects  with  sulS- 
cient  certainty  to  identify  the  act,  an  erroneous 
allegation  as  to  tbe  person  injured  or  attempted 
to  be  injured  is  not  material. "  JXctum  in  State 
V.  Jourdan,  32  Ark.  203,  overruled. — Blankeuship 
V.  State,  (Ark.)  18  a  W.  64. 

Evidence. 

6.  On  a  trial  for  the  theft  of  a  roan  steer, 
evidence  that  defendant  told  a  witness  that  cer- 
tain of  the  cattle  were  "eiooked"  oatU%  and 
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that  some  one  might  get  into  tnmble  ahont  them, 
though  he  was  safe,  was  Irrelevant  and  preja- 
dlcial,  where  it  did  not  ainiear  that  any  of  such 
cattle  were  branded  like  the  stolen  steer.— Bar 
bee  v.  State,  (Tex.  App.)  18  B.  W.  680. 

7.  On  a  trial  for  stealing  a  black  yearling 
oolt,  defendant  testiflud  that  one  W.  had  sold 
and  delivered  to  him  a  similar  oolt;  that  about 
the  time  the  prosecutor's  colt  disappeared  de- 
f aidant's  oolt  escaped;  and  that  he  took  the 
prosecator 's  colt  by  mistake.  Held,  where  a  wit- 
ness for  the  defense  testified  that  he  was  at  W.  's 
house  prior  to  the  alleged  theft,  and  saw  him 
fueding  a  black  yearling  colt,  that  It  was  com- 
petent for  the  witness  to  testify  that  W.  said  he 
was  going  to  take  the  colt  that  morning  to  de- 
fendant—Henidon  v.  State,  (Tex.  App.)  18  B.  W. 
66L 

Saffioiency. 

8.  On  a  trial  tor  the  theft  of  a  mare  the  tes- 
timony showed  that  the  owner  lived  InC.  county, 
where  the  theft  occurred ;  that  a  few  days  after 
the  theft  one  J),  drove  the  mare  and  other  horses 
to  defendant's  house,  which  was  90  miles  from 
where  the  mare  was  stolen,  and  hired  defendant 
to  assist  In  driving  them  to  another  town  to  be 
sold;  that  when  arrested  defendant  stated  that 
the  animals  belonged  to  D.,  and  that  defendant 
was  a  hired  hand.  It  did  not  appear  that  defend- 
ant was  over  In  C.  county.  Held,  that  the  evi- 
dence did  not  sustain  a  conviction. — Green  v. 
State,  (Tex.  App.)  18  B.  W.  flCL 

«.  Homthan  a  year  after  the  theft  of  a  horse 
"  WM  again  seen  in  the  same  open  range  from 
Which  it  was  taken,  with  defendant's  recent 
inrand  on  it  Defendant  claimed  that  he  found 
ttiis  hoiTC  in  a  range  in  another  county,  with  his 
wife's  stock,  and  that  he  drove  it  to  his  home  in 
•  third  county,  and  branded  it;  and  this  state- 
ment was  ooiroborated.  There  was  no  evidence 
uist  defendant  ever  had  the  horse  in  his  posses- 
MOB  In  the  county  charged.  Held,  that  the  evi- 
denoe  would  not  sustain  a  conviction  for  the 
theft  of  the  animal.— Harsdorf  v.  State,  (Tex. 
App.)  18  a  W.  418.  . 

10.  Bvidence  that  defendant,  claiming  to  have 
purchased  a  stray  cow  that  had  been  taken  up 
•Dd  advertiaed  by  a  neighbor,  drove  the  same 
into  her  lot,  and  the  testimony  of  the  alleged 
seller  that  he  had  made  no  such  sale,  are  suffi- 
cient to  support  a  verdict  finding  her  guilty  of 
tnrand  larceny.— State  v.  CampbeU,  (Mo.  Sup.")  18 
8.  W.  1109.  «-       <  V  *~/ 

11.  On  a  trial  for  the  theft  of  a  horse  taken 
from  the  possession  bf  H. ,  who  was  holding  it 
for  8.,  defendant  claimed  that  he  had  purchased 
the  horse  from  H.,  but  this  was  donied  by  H. 
It  appeared  that  defendant  took  the  horse,  and 
delivered  it  in  part  payment  of  a  note  due  from 
him;  that,  while  defendant  was  taking  the  horse 
to  be  so  delivered,  he  was  met  by  H.,  who  knew 
the  horse,  but  who  said  nothing  to  defendant 
about  it.  The  connty  oofflmisaioner  stated  that 
the  horse  was  an  estray,  and  turned  it  over  to  S. 
to  take  care  of  until  it  was  sold ;  that  B.  left  the 
county,  and  that  a  short  time  before  the  day  of 
sale  the  commissioner  was  told  by  H.  that  he 
did  not  know  what  had  become  of  the  horse.  H. 
testified  that  he  told  the  commissioner  that  it 
bad  gone  off  the  range.  Held,  that  the  evidence 
tended  to  show  that  the  horse  was  taken  with 
H.  's  consent,  and  did  not  supnort  the  oonviotion. 
— Chalk  V.  Btats,  (Eex.  App.)  18  B.  W.  664w 

Inslruotions. 

13.  An  instruction  that  defendant  was  guilty 
of  grand  larceny  if  she  "stole,  took,  and  carried 
a-way"  a  cow,  and  that  anless  she  did  so  she  was 
not  guilty,  was,  standing  alone,  erroneous,  in 
that  It  was  too  abstract,  and  failed  to  state,  ex- 
cept by  implication,  that  the  taking  should  have 
been  wrongful  or  with  felonious  Intent— State  V. 
Campbell,  (Mo.  8up.)  18  8.  W.  1109. 

Punishment. 

18.  Under  Mansf.  Dig.  {  1020,  which  declares 
diat  "whoever  shall  be  convicted  of  stealing  any 
horse  shall  be  imprisoned  in  the  penltantiarynot 
less  than  5  nor  more  than  IS  vswa  '  one  who  is 


convioted  of  stsaUng  a  horse,  saddle,  and  bridls' 
is  punishable  as  specified,  regardless  of  the  value 
of  the  property.— Banders  v.  Btsts^  (Ark.)  18  & 
W".  87C 


See  Landlord  and  Tenant,  4. 

MtnlDg  lease,  see  Mines  and  Mining,  9-4. 

Legacy. 

BeeirUis. 

Levy. 

Of  execution,  see  Exeeutton,  8-BL 

LIBEL  AND  SLANDER. 

Words  actionable  per  se. 

1.  The  holder  of  a  note  protested  it  befbrs 
maturity,  and  mailed  a  formal  notice  thereof  to 
the  maKsr  and  indorser.  On  maturity,  the  maker 
paid  the  note  and  protest  fees  without  objection, 
and  subsei^uently  sued  the  holder  for  extortion 
for  collecting  the  protest  fees,  and  for  damages 
for  injury  to  his  reputation  and  credit  as  a  bus- 
iness man,  and  exemplary  damages.  There  was 
no  allegation  of  special  damages.  Held,  the  ac- 
tion being  In  the  nature  of  an  action  for  libel, 
that  the  language  of  a  notice  of  protest  is  not  aty 
tionable  per  ae,  and  plaintiff  cannot  recover.— 
Hirshfleld  v.  Ft  Worth  Nat  Bunk,  (Tex.  Sop.) 
18  8.  W.  74& 

.,  \,Under  Mansf.  Dig.  }  1814,  making  it  ac- 
tionable to  charge  any  person  with  having  sworn 
falsely,  or  to  utter  words  "of,  to,  or  concerning 
any  person  which,  in  their  oommon  acceptation, 
amount  to  such  ohatge,  whether  the  words  be 
spoken  in  conversation  of  or  concerning  a  Judicial 
proceeding  or  not "  there  was  no  error  in  the 
charge  that  if  defendant,  in  the  presence  of  an- 
other, asserted  that  "plaintiff  bad  sworn  to  a 
lie,  or  used  such  words  as  amount  to  charging 
plaintiff  with  swearing  falsely,  or  with  having 
sworn  falsely,  or  did  utter  or  publish  words  of 
or  to  or  concerning  plaintiff  which,  In  their  com- 
mon acceptation,  would  amount  to  such  charge, 
the  words  are  actionable  of  themselves. "— titall- 
Ings  V.  Whittaker,  (Ark.)  18  B.  W.  820. 

PriTileged  communioatlons. 

5.  An  article  headed,  "He  didn't  come  back,** 
which  stated  that  plaintiff  hired  a  horse  "be- 
tween 8  and  9  o'clock"  in  the  morning,  and  up 
to  "midnight"  following  he  had  not  returned,  so 
written  as  to  impute  to  plaintiff  the  theft  of  the 
horse,  was  not  privileged,  as  proper  for  puhllo 
information,  though  the  facts  of  hiring  and  not 
returning  the  horse  within  that  time  were  true. 
—Democrat  Pub.  (3o.  v.  Jones,  (Tex.  Sup.)  18  S. 

Vv  ■  Ooa* 

Justiflaation  —  Suffidenoy  of  evidence. 
4.  Where  the  slander  consisted  in  charging 
plaintiff  with  peijnry,  and  defendant  pleaded  jus- 
tification, the  conrt  properly  charged  that,  to 
maintain  this  plea,  defendant  must  prove,  "by  a 
preponderance  of  the  evidence,  that  plaintiff 
swore  falselv  on  the  trial  referred  to,  and,  if  de- 
fendant fails  to  prove  his  statement  that  plain- 
tiff swore  falsely  to  be  true,  the  jury  must  take 
It  to  be  false.  "—Stalling*  V.  Whittaker,  (Ark.) 
18  8.  W.  820.  <  \         / 

Damages. 

6.  In  an  action  for  Ubel,  in  support  of  his 
claim  of  special  damage  by  reason  of  being  dis- 
charged from  his  employment,  plaintiff  testified 
that  he  did  not  know  the  cause  of  his  discharge 
unless  It  was  on  account  of  the  publication ;  that 
he  was  notified  In  December  (followingthe  publi- 
cation In  July)  that  his  services  would  not  bo 
wanted  after  January  Ist;  that  in  January  he 
was  requested  to  remain  longer,  and  did  remain 
till  March.  There  was  evidence  that  no  one  waa 
employed  to  fill  the  vacancy  caused  by  his  dis- 
charge.   Held,  that  the  special  dw^tgas  claimed 
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were  too  remote.— Democnt  Pat».  Oo.  r.  Jones, 
(Tex.  Bup.)  18  B.  W.  653. 

6.  In  an  action  of  alonder  plaintiff's  eonnsel 
stated  In  his  remarks  to  the  jury  that  "plaintiff 
wanted  a  large  yerdict.  not  because  he  tbooKht 
he  could  get  It,  as  defendants  were  insolvent, " 
but  as  a  vindication;  that  plaintiff  was  delayed 
in  getting^  a  trial  "by  the  machinations  of  defend- 
ants;" and  that  "defoudants  had  tried  to  suppress 
testimony  material  to  plaintiff's  case."  The 
court  charged  the  Jury  to  disregard  all  remarks 
of  counsel  not  pertaining  to  the  facts.  Under  a 
prayer  for  16,000  exemplary  damages,  a  verdict 
of  tti>OUO  exemplary  damages  was  awarded,  to- 
gether with  134,0(10  actaal  damages.  All  the  ex- 
emplary damages,  and  tU.OOO  of  the  actual  dam- 
ages, were  remitted.  Held,  that  the  Jury  were 
aotaated  by  improper  motives,  and  the  verdiot 
would  be  set  aside  as  excessive.  — Nunnally  ▼. 
Taliaferro,  (Tax.  Bup.)  18  S.  W.  149. 

Damages — Instmotions. 

7.  The  conrt  charged  that  the  jury  conld  find 
for  plaintiff  punitivu  damages,  and  "that  pain 
and  mental  suffering  caused  by  the  malicious 
slander  of  plaintiff  by  defendant  are  amoag  the 
dements  of  damage  for  which  plaintiff  may  re- 
cover."  It  was  further  charged  that,  if  the 
verdict  was  for  plaintiff,  the  Jury  should  assess 
his  damages  at  auy  sum  not  exceeding  the 
amount  sued  for;  that  there  was  no  fixed  rule 
of  compensation;  and  that  "the  Jury  are  the 
Judges  of  the  amount  of  damages  plaintiff  has 
sustained  by  reason  of  the  defamatory  words  of 
defendant;  but  this  does  not  mean  actual  and 
ostensible  damages,  but  such  damages  as  will 
fully  and  adequately  compensate  plaintiff  for 
wrong  and  injury,  mental  suffering  and  mortifi- 
cation, that  plaintiff  has  snstalneid,  and  at  the 
same  time  vindicate  his  character  and  punish 
defendant."  Held  erroneous  because  tending 
to  take  from  the  Jury  the  determination  of  the 
question  whether  there  was  express  malice.— 
Stalllngs  V.  Whittaker,  (Ark.)  18  B.  W.  <SI». 

Pleading. 

8.  A  complaint  for  libel,  alleging  the  publi- 
cation in  defendant's  newspaper,  under  the  title, 
"The  McQinnis  Cohorts, "  and  the  further  head- 
ing, "They  Rallv  Round  the  Brewers'  Flag  in  the 
Senate,"  of  the  language:  "The  distribution  of 
the  150,000  slush  fund  sent  here  by  the  liquor  in- 
terests may  onable  Senator  McOlnnis  to  make 
good  his  boast  that  he  did  not  care  whether  the 
house  passed  the  high  license  bill  or  not,  he  could 
defeat  it  In  the  senate;"  that  the  matter  so  pub- 
lished purported  to  be  part  of  a  letter  written  to 
the  paper  by  its  special  correspondent  at  the 
capital,  where  plaintiff  was  in  attendance  as  a 
member  of  the  senate,  before  which  a  bill  to  reg- 
ulate intoxicants  was  then  pending;  that  bv  said 
language  the  defendant  charged  plaintiff  with 
bribery,  or  that  he  had  knowledge  of  and  was 
willing  to  avail  himself  of  the  use  of  money  by 
others  to  defeat  the  bill;  and  that  the  article 
was  false  and  malicious, — Is  sufficient  on  demur- 
rw.— McOinnis  v.  Qeorge  Enapp  &  CJo.,  (Mo. 
Bup.)  18  S.  W.  llSi. 

9.  In  an  action  for  libel,  where  the  article 
complained  of  was  naturally  susceptible  of  tiie 
construction  given  by  the  innuendoes,  and  its 
truth  is  denied  In  the  complaint,  a  general  de- 
murrer was  properly  overruled.— Democrat  Fub. 
Co.  V.  Jones.  (Tex.  Bup.)  18  a  W.  653. 

Instractlons. 

10.  In  an  action  for  libel,  an  Instruction  which 
presented  the  question  of  the  literal  truth  or 
falsity  of  the  publication  only,  without  reference 
to  its  effect  or  meaning,  was  jroi>erly  refused.— 
Democrat  Pub.  Co.  v.  Jones,  (Tex.  Sup.)  18  8.  W. 
w3» 

11.  In  an  action  for  libel,  it  was  proper  to  re- 
fuse the  iustruction  that,  "if  defendant  published 
the  article  in  good  faith,  on  information  given  by 
reputable  persons,  to  find  for  defendant,  though 
the  statements  were  false.  "—Democrat  Pub.  Co.  v. 
Jones,  (Tex.  Bup.)  18  &  W.  663. 


Blander  of  title. 

13.  Advice  by  a  Judgment  aredltor  to  thIM 
persons  not  to  buy  land  levied  on  by  him  under 
an  attachment  does  not  constitate  slander  of  the 
title  of  a  person  claiming  an  ownership  in  such 
land  adverse  to  that  of  the  attachment  debtor.— 
Duncan  v.  Oris  wold,  (Ky.)  IS  B.  W.  3S*. 

Criminal  proceedings. 

18.  tJnder  Pen.  Code,  art.  046,  providing  that, 
In  a  prosecution  for  slander  in  imputing  to  a  fe- 
male want  of  chastity,  defendant  may,  in  Justifica- 
tion, show  the  truth  of  the  imputation,  and  that 
the  general  reputation  of  the  female  may  be  in- 
quired into,  a  conviction  cannot  be  had  where  it 
appears  that  her  reputation  was  that  of  a  prosti- 
tute, and  that  she  had  indulged  in  indlsorimlnat* 
intercourse.— Lasky  ▼.  Bute,  (Tex.  App.)  18  & 
W.  463. 

Evidenoe. 

14.  On  s  trial  for  slande^  wheore  defendant 
pleads  the  truth  of  his  alleged  slanderoua  state- 
ment that  he  had  had  canud  intarooorae  with 
prosecutrix,  the  testimony  of  a  school-teacher, 
whose  school  the  prosecutrix  and  defendant  at- 
tended a  year  before  the  proaecution,  that  he  no- 
ticed acts  of  marlced  attention  between  them 
which  aroused  his  suspicion,  and  caused  him  to 
warn  defendant  to  l>e  more  circumspect  In  his 
conduct  towards  the  prosecutrix,  was  too  remote 
and  indefinite  to  show  improper  relations  lie- 
tween  them.— Bowen  v.  State,  (Tex.  App.)  U  S. 
W.  464. 

15.  Where  defendant,  In  an  Indictment  for 
slander  In  declaring  that  he  had  carnal  inter- 
course with  the  prosecutrix,  admitted  the  words 
spoken,  and  alleged  their  truth,  and  the  prosa- 
cutrix  denied  them,  and  tnere  waa  testimony 
which  tended  strongly  to  corroborate  both  aides, 
it  was  a  question  for  the  Jury,  and  their  deter- 
mination will  not  be  disturbed  on  appeal. — ^Bowea 
T.  State,  (Tex.  App.)  18  &  W.  4e£ 

Liens. 

Bee  If  echaniet'  I>{«n«. 

For  advances  by  land-owner  as  against  pnrdUMar 
of  orop,  see  Sitle,  11-18. 
taxes,  see  TVixotton,  & 
Of  attorney,  see  .Attomey  and  Clietit,  3. 
Judgment,  see  Judgment,  14-17. 
mortgage,  see  jfortgoffes,  8. 
vandor,  see  Vendor  attd^  Vendee,  9-U, 

Life  Insurance. 
See  Jiwttronoe. 

Limitation. 

Ot  liability  by  carrier,  see  Carriers,  11-1^ 

master's  liability  for  injuries  to  empU^a,  sea 
3f  aster  and  Servant,  IS. 

LIMITATIOir  OF  ACTIONS. 

Bee,  also,  .adverse  PosieatUm. 

Claims  against  estete,  see  £xecutort  OImI  JLdanblr 

istrntnrg,  6,  6. 
To  set  aside  tax-sale,  see  lUzotion,  14. 

Wlien  statute  is  appUoable. 

1.  Gen.  SL  c.  71,  art.  «,  f  2,  extending  the 
time  for  bringing  "actions  mentioned  in  the  third 
article  of  this  chapter"  in  case  the  persona  hav- 
ing the  right  to  bring  them  be  under  certain  dis- 
abilities, does  not  apply  to  article  6,  (  4,  of  the 
same  chapter,  providing  that  an  action  against 
sureties  must  be  brought  within  a  certain  time 
after  the  cause  of  action  accrued.— Reid  r.  Bam- 
Uton,  (Ky.)  18  a  W.  770. 

3.  An  ejectment  bill  for  land  purchased  by 
complainants  at  execution  sale,  which  prays  that 
if  the  execution  sale  be  declared  void  the  satis- 
faction of  the  Judgment  be  set  aside,  and  com- 
plainanto'  lien  enforced  by  decree,  falla  within 
that  clause  of  MilL  ft  V.  Cod&4  SfiS,  noTidlng 
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tliat  the  10-7ean  limitation  sliall  extend  to  "all 
other  cases  not  expressly  proTlded  for,"  and  is 
barred  If  brought  more  than  10  years  after  the 
levy  of  the  execution.  —  Ballard  ▼.  Scrogga, 
(Tenn.)  18  8.  W.  860. 

8.  An  ejectment  Mil  for  land  pnrohased  by 
«ompIainants  at  execution  sale,  which  prays  that 
if  the  execution  sale  De  declared  void  the  satis- 
faction of  the  Judgment  be  set  aside,  and  com- 
plainants' lien  enforced  by  decree,  is  an  action 
on  the  Judgment,  so  far  as  any  relief  is  sought  by 
reason  thereof:  and  hence  the  action  falls  nithin 
Hill.  &  V.  Code,  i  S4T3,  which  provides  that  ao- 
tioas  on  Judgments  and  decrees  are  barred  in  10 
years.— Ballard  v.  Scruggs,  (Tenn.)  18  S.  Vf.  2S9. 

Ck>ntract8. 

4.  Plalntift  oontraoted  in  writing  to  furnish 
and  put  up  an  iron  fence  around  defendant's 
premises,  and  thereafter  orally  agreed  to  change 
the  quality  of  the  iron  used  in  the  fence.  Held 
that,  since  the  oral  agreement  did  not  have  the 
«ffect  to  destroy  the  written  contract,  the  statute 
of  limitations,  relating  to  oral  contracts,  would 
not  apply  to  an  action  concerning  the  construc- 
tion or  the  fence. — Hughes  Bros.  Real-Estate  ft 
L<oan  Ass'n  v.  Smith, (Tex.  Sop.)  18  B.  W.  955. 

5.  An  agreement  by  which  a  note  giren  in 
pajrment  of  land  is  all  paid  except  a  proportional 
purt'ofthe  purchase  money  for  40  acres,  which 
was  deferred  until  a  defect  in  the  title  to  that 
part  should  be  cured,  does  not  constitute  a  new 
oontract  against  which*  the  two- years  statute  of 
limitation  runs.— Emerson  v.  Mills,  (Tex.  Sup.) 
18  a  W.  806. 

6.  Where  a  building  contract  in  writing  con- 
teined  an  agreement  by  the  owner  to  pay  an  ad- 
ditional amount  for  such  extras  and  rbauges  in 
the  plans  as  he  should  require,  an  action  to  re- 
cover the  same  was  governed  by  the  statute  lim- 
iting to  four  years  an  action  for  debt  founded  on 
•  written  contract.— Wilkinson  v.  Johnston, (Tex. 
Sup.)  18  a  W.  74S. 

7.  A  contract  tor  the  Joint  acquisition  of 
land,  by  which  one  party  impliedly  bound  him- 
aelf  to  convey  to  the  other  a  half  interest  in  the 
land  as  soon  as  he  acquired  the  leg^  title,  is  a 
contract  for  the  conveyance  of  real  estate,  within 
-the  meaning  of  the  statute  of  limitations  — Boon 
Y.  Chamberlain,  (Tex.  Sup.)  18  S.  W.  6S5. 

Continuing  trust. 

8.  Where  property  is  conveyed  to  a  trustee 
to  be  paid  over  to  the  benellciaries  whenever 
they  should  have  sufficiently  reformed  from  hab- 
its of  dissipation  to  take  care  uf  it,  tiie  trust  is 
an  express  continuing  trust,  not  within  the  opera- 
tion of  the  statute  of  limitations,  as  against  the 
beneficiaries,  when  the  trustee  has  done  nothing 
to  indicate  a  repudiation  of  the  trust.— Beach  v. 
Cummioa'  Ex'x,  (Ky.)  18  a  W.  86U;  Beach's 
Adm'r  v.  Same,  Id. 

Sunning  of  the  statute. 

9.  Where  a  widow,  on  the  death  of  her  minor 
child,  is  in  possession  of  his  land  under  claim  of 
title,  the  statute  of  limitations  begins  to  mn 
against  the  minor's  heirs  from  tbe  date  of  his 
death.- Sanson's  Bx'rt  v.  Harrell,  (Ark.)  18  a 
W.  1047. 

10.  Where  land  which  had  wiongfully  been 
-•et  apart  as  dower  tu  the  widow  of  the  origins! 
otvner  subsequently  passed  into  the  adverse  post- 
session  of  another,  who  claimed  title  thereto,  the 
statute  of  limitations  thereafter  began  to  run 
against  decedent's  children  when  they  attained 
their  majorities,  and  not  at  the  time  of  the 
widow's  death.— FalU  v.  Wright,  (Ark.)  18  a 
W.  1041. 

11.  The  institution  of  an  action  against  the 
(«oeiver  of  a  railroad  company  for  personal  in- 
juries within  the  statutory  period  of  one  year 
prevents  a  plea  of  the  statute  by  the  railroad 
company,  made  a  defendant  within  a  year  after 
the  termination  of  the  receivership.— Texas  &  P. 
By.  Co.  V.  Hoffman,  (Tex.  Sup.)  18  S.  W.  74L 

13.  The  remedy  of  the  grantee  In  a  deed  to  cor- 
rect the  oertlflcate  of  acknowledgment  thereof  is 
ttsured  by  the  fonr-years  statute  of  Umlution, 


unless  aetlOB  la  broaght  within  fonr  years  from 
the  time  of  delivery  of  the  deed  with  such  de- 
fective acknowledgment.— Norton  v.  Davis,  (Tex. 
Sup.)  18  a  W.  480. 

18.  The  statute  of  limitationa  does  not  begin 
to  run  against  the  right  of  a  vendee  to  recover 
for  money  overpaid  on  the  sale  until  the  vendor 
has  entirely  ceased  to  deliver  the  goods  sold.— 
Qlasscook  v.  Rosengrant,  (Ark.)  18  B.  W.  879. 

Accrual  of  cause  of  action. 

14.  The  statute  begins  to  ran  against  an  action 
for  damages  aeainst  a  trustee  based  on  a  refusal 
to  exercise  a  power  of  sale  from  the  time  of  the 
demand  and  refusal,  and  Is  not  affected  by  a  sub- 
sequent demand  and  refusal. — Fuller  v.  OneaL 
(Tex.  Sup.)  18  S.  W^.  481. 

15.  Under  a  contract  for  the  Joint  acquisition 
of  land,,  by  which  one  party  is  to  acquire  the  ti- 
tle and  convey  an  Interest  to  the  other,  a  causa 
of  action  accrues  as  soon  as  the  first  part^  ac- 
quires the  title.— Boon  v.  Chamberlain,  (Tex. 
Snp.)  18  a  W.  855. 

Commencement  of  action. 

16.  Where  an  action  was  brought  against  the 
receiver  of  a  railroad  company  for  injuries  al- 
leged to  have  been  caused  by  his  negligence,  and 
afterwards  the  company  was  made  a  party  de- 
fendant bv  an  amended  petition,  and  the  action 
was  brought  against  the  receiver  before  it  was 
ban-ed,  and  the  amended  petition  was  filed  at  a 
date  at  which  it  would  have  been  barred  had  it 
been  an  original  petition,  the  company  cannot  set 
up  the  statute  of  limitations  as  a  defense.- Texas 
&  F.  Ry.  Co.  V.  Comstook,  (Tex.  Sup.)  18  a  W. 
948. 

17.  Where,  in  trespass  to  try  title,  the  first 
petition  alleges  that  plaintiff  was  possessed  of 
the  land  in  his  own  fight,  and  seeks  a  recovery 
in  such  right,  but  afterwards,  the  petition  is 
amended  to  aver  that  plaintiff  sues  as  the  ad- 
ministrator of  an  estate  to  which  the  land  be- 
longed, the  amendment  sets  up  a  new  cause  of 
action,  against  which  the  statute  of  limitations 
runs  till  the  amendment  is  filed.- Morales  v. 
Fisk,  18  a  W.  496,  66  Tex.  189. 

Addition  of  time  elapsing  before 

and  after  enactment  of  statute. 

18.  Rev.  St.  art.  8326,  provides  that  "no  one 
of  the  provisions  of  this  title  [Llmltationsl  sliall 
be  so  construed  as  to  revive  any  claim  which  is 
barred  by  pre-existing  law;  and  all  claims  against 
which  limitations  under  said  laws  have  com- 
menced to  run  shall  be  barred  by  the  lapse  of 
time  which  would  have  barred  them  had  those 
laws  continued  in  force:  provided,  the  said  time 
DO  snorter  tnan  tnai  oy  wnich  they  would  have 
been  barred  by  other  articles  of  this  title. "  Held, 
where  a  law  of  limitation  not  in  force  beforo 
was  created  by  the  Revised  Statutes,  that  in  com- 
puting tbe  time  of  the  statutory  bar  the  time  al- 
ready elapsed  when  the  statute  took  effect  should 
be  added  to  that  subsequently  elapsed.— Boon  v. 
Chamberlain,  (Tex.  Sup.)  18  S.  W.  656. 

Disabilities  and  exceptions — Fraud. 

19.  An  action  for  deceit  in  misrepresenting 
the  number  of  acres  in  certain  land  sold  to  plain- 
tifl  is  barred  in  two  vears,  though  plaintfft  al- 
leges that  he  did  not  know  of  such  deceit  until 
after  that  time,  but  he  had  taken  no  steiM  to  as- 
certain the  quantity  of  land  oonveyed,  and  de- 
fendant, in  the  mean  time,  had  made  no  addi- 
tional representations  as  to  snoh  quantity.— Bass 
V.  James,  (Tex.  Sup.)  18  S.  W.  8W. 

Obstmotion  and  delay  by  surety. 

90.  About  a  month  before  tbe  expiration  of 
the  period  of  limitation  on  a  note,  a  new  noto  for 
the  amount  thereof  was  sent  to  the  surety,  with 
a  request  that  he  sign  and  then  mail  it  to  the 
principal.  He  delayed  doing  this  until  the  last 
day,  and,  when  the  principal  received  the  note, 
he  refused  to  sign  it.  Held,  that  there  was  no 
olMtruction  or  hindrance  on  tbe  part  of  the 
surety,  within  Gen.  St  o.  71,  art  6,  SB.  pro- 
viding that,  if  a  surety  obstruct  or  hinder  his  be- 
ing sued,  the  time  of  such  obstruction  shall  not 
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be  eompntod  m  part  of  tha  tlm*  of  limitation.— 
Held  V.  Hamilton,  (Ky.)  IS  8.  W.  770. 

91.  Neither  waa  the  act  of  tite  snretr  In  aiga- 
iDg  tha  note  an  absent  in  writing  to  a  delay,  wltb- 
in  the  farther  proTialon  of  article  B,  I  S,  that 
"any  delay  assented  to  by  the  surety  in  writing" 
ahaU  not  be  computed  as  part  of  the  period  of 
limlUtion.— aeid  ▼.  Hamilton,  (Ky.)  18  &  W.  770. 

Aoknowledgment. 

22.  The  maker  of  a  note,  wUdi  waa  barrfd 
by  the  statnte  of  limitations,  wrote  to  the  ezeo- 
utiiz  of  the  payee,  who  waa  his  brother,  as  f ol- 
Iowb:  "Inclosed  I  send  yon  draft  on  Mechaniua' 
Nl.  Bank,  N.  T.,  for  $50,  which  please  apply  on 
ny  note.  Hencefortii  I  will  endeavor  to  remit 
yon  more  freqaendy  than  in  the  past  ontO  all  ia 
paid."  BM  ■nffident  to  remove  the  bar  of  the 
•tatnte.— Henry  t.  Roe,  (Tex.  Snp.)  18  B.  W. 
800. 

liquidated  Damages. 

Sea  Damaget,  8,  4. 

Idquonu 

Bm  IfOoxteaUna  ZAquon. 

Uve-Stook. 

Shipment  of,  aee  Carrtort,  &-14. 

Local  and  Special  Lawa. 

Sea  Coiutttutlonal  Law,  7-9. 

Lost  Instnunents. 

Loat  deed,  see  Deed,  18, 14. 


See  iMMMiitiik 


liUnatlo. 


MaglsLratea 

See  JiuMow  «)f  the  Pea(» 

Malice. 

Bee  HomMd^  6,  0. 

MAUCIOUS  MISCHIEF. 

Wonndfng  animal — InstmotlonB. 

On  an  Indictment  for  willfully  and  wan- 
tonly wounding  a  cow.  It  is  error  for  the  oonrt 
to  refuse  to  give  special  instructions  requested 
by  defendant,  defining  the  terms  "willfully "and 
"wantonly.  "—Browder  t.  State,  CCex.  App.)  18 
a  W.  197. 

lEAUOIOUS  FROSEOUnON. 

When  lies. 

1.  A  third  person,  not  a  party  to  a  proceed- 
Ing  by  a  Judgment  creditor  to  attach  lanu  as  the 
property  of  tha  Judgment  debtor,  the  effeot 
whereof  is  to  cast  a  cloud  on  the  title  of  such 
third  person  to  sach  lands,  cannot  maintain  an 
action  against  the  creditor  for  malicious  proseou- 
tion  of  bis  .  attachment.— Duncan  T.  Griswold, 
(Ky.)  18  8.  W.  8S4. 

Pleading. 

3.  In  an  action  for  the  mallolons  proaeontion 
«f  a  civil  proceeding,  whereby  a  olond  ia  oasi  on 

glaintilf's  title  to  lands,  the  petition  must  con- 
iin  an  averment  of  want  of  probable  cause.— 
Dunoan  v.  Oriswold,  (Ky.)  18  8.  W.  854. 

MANDAMUS. 

To  compel  correction  of  bill  of  ezoeptiona,  aee  Ex- 
eepHons,  BUI  of. 


Gompelling  mtmioipal  beards  to  aadit 
or  allow  claims. 
1.  Act  March  81, 1887, 1 1,  empowers  the  board 
of  public  improvements  of  a  city  "to  examine 
and  allow  the  claim  of  any  person  against  anch 
city  for  materials  furnished  and  labor  done  for 
any  public  work.  Improvement,  or  repairs  for  such 
city,  in  pursuance  of  a  contract  with  such  city;' 
section  B  provides  that,  if  such  board  fail  or  re- 
fuse to  pass  on  any  such  claim  within  a  roasona- 
bl6  time  after  the  preaentation  thereof,  it  "may 
be  compelled,  by  writ  of  mandamua,  to  perform 
such  duty, "  by  the  circuit  court  of  that  district. 
Held,  where  a  claim  waa  presented  to  the  boafd, 
and  was  examined  by  it,  and  part  6t  it  allowed, 
that  the  olroalt  court  had  no  power  to  review 
sooh  aotion  by  tiumdamia,  their  Jurisdiction  be- 
ing oonflned  to  cases  where  the  board  refused  t» 
act.— Heman  r.  Flad,(Mo.  Bnp.)  18  B.  W.  1138. 

To  compel  levy  of  tax — Parties. 

9.  MandaiKU*  will  not  lie  against  a  county 
court  to  compel  the  levy  of  a  tax,  but  must  lie 
brought  against  the  individual  ofBoers  intrusted 
with  the  performance  of  that  duty. — ^Ifontgomoy 
County  V.  Mealtee  County  Court,  (Ky.)  18  8.  W. 
UBl. 

Manslaughter. 

Bee  HoiMcide,  8,  9. 

Marriage. 

See  Breach  of  MarrUme  Promise;  Curtetv;  ZM- 
voroe;  Dower:  Homestead:  Huabandand  Wife. 

Effect  on  wilL  aee  ITiUs,  10. 

Marriage  settlement,  aee  BvtbanA  and  WV»t  17- 
9L 

Marshaling  Asseta. 

Bee£g«ttVi8- 

MASTER  AND  SERVANT. 

l>eflling  female  servant,  aee  Seduction,  S. 

Prosecution  for  entioing  sway  serrant 
— Indictment. 
1.  JUnat.  uig.  I  44JS1,  makes  It  s  penal 
osense  to  willfully  induce  a  laborer  or  a  renter 
to  leave  his  employer  or  the  place  rented.  Sec- 
tion 4443,  as  amended  by  Act  March  83,  1887, 
provides  that  contracts  for  labor  for  a  longer 
term  than  one  year  shall  be  void,  unless  in  writ- 
ing. H«ld  that,  where  defendant  was  charged 
with  inducing  a  laborer  to  leave  his  employer, 
the  indictment  was  sufElolent  which  alleged  that 
the  laborer  was  employed  for  a  year,  though  it 
did  not  allege  that  the  contract  was  in  writing. 
— Mondschien  v.  State,  (Ark.)  18  8.  W.  883. 

Contract  for  labor  or  for  rent. 

9.  Hi  a  prosecution  under  Mansf.  Dig.  S  4451, 
which  makes  it  a  penal  oftense  to  willfally  in- 
duce a  laborer  or  a  renter  to  leave  hia  employer 
or  the  place  rented,  a  charge  tivat  If  the  pnaon 
Induced  to  leave  rented  a  farm  from  the  agent  of 
C,  and  was  to  make  a  crop  and  have  full  con- 
trol of  the  farm,  he  would  be  a  tenant,  but  if  he 
waa  to  occupy  the  farm  and  cultivate  the  crop 
under  the  management  of  the  agent  or  C,  and 
receive  one-half  of  the  crop  raised,  be  would  be 
a  laborer,  correctly  stated  the  rule  by  which  to 
detormine  whether  the  contract  was  for  rent  or 
for  labor.— Mondschien  v.  State,  (Arit)  18  &  W. 
888. 

8.  In  a  prosecution  under  Mansf.  Dig.  {  44S1, 
which  makes  it  a  penal  offense  to  willfully  in- 
duce a  laborer  or  a  renter  to  leave  his  employer 
or  the  place  rented,  the  evidence  showed  that 
the  person  Induced  to  leave  rented  the  farm  to 
keep  until  ho  had  gathered  and  marketed  the 
crop;  that  he  was  to  pay  one-half  of  all  he  made 
as  rent;  and  that  the  agent  of  the  owner  was  to 
furnish  team,  tools,  and  feed,  but  pay  nothing 
for  making  the  crop.  Held,  that  the  contract 
was  for  rent,  and  that  the  evidence  did  not  a«(^ 
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Biirt  the  verdlot  of  gnllty.— Kondaobien  t.  State, 
Urk.)18  8.  W.  888. 

Oontrsot  of  hiring. 

4.  Where  a  contract  of  employment  in  a  oot- 
ton-miU  obligates  the  operative  to  give  two 
creeks'  notice  before  qnitting,  and  providea  for  a 
forfeitare  o<  wages  for  non-oompllance,  the  fact 
that  the  operative  retaroed  the  day  after  quitting 
without  sneh  notice,  and  oilered  to  work  out  the 
•tlpolated  two  weeki,  did  not  obligate  her  em- 
Idoyer  to  restore  her,  and  does  not  enable  her  to 
reoover  the  forfeited  waces.— Tennessee  Hanuf 'g 
Oo.  T.  Jomea,  (Tenn.)  U  8.  W.  SSS. 

—— Discharge. 

B.  In  an  action  for  a  breach  of  contract  it  mp- 
peared  that  plaintifl  agreed  to  sell  goods  for  de- 
fendant for  one  year.  In  company  with  U  Before 
the  term  expired,  L.  enit  work,  and  for  that 
reason  plaintiff  was  dlsohargad.  Tbe  oontraot 
provided  that  defendanU  "consent"  that  plainUft 
may  employ  Ij.  as  an  assistant  s^esman,   and 

Slaintifl  "agrees  that  he  will  devote  his  entire 
[me  and  thatof  his  assistant  to  selling  the  goods" 
of  defei\dants.  Held,  that  the  contract  required 
tbe  services  of  L.  as  weU  as  of  plaintiff,  and  the 
failure  to  retain  Ij.  aothorlied  defendants  to  an- 
nul the  oontraot.  Hbkrt,  J.,  dissenting.— Hoch- 
stadter  v.  Bam,  CTez.  Bup.)  IS  &  W.  768. 

ICegligenoe  of  master. 

B.  The  fact  that  threats,  whloh  had  not  been 
oommunloated  to  the  mine  owners,  had  been  made 
t^  a  disappointed  contractor,  did  not  require  the 
duty  of  special  diligence  to  guard  against  Are; 
and  the  mine  owners'  failure  to  use  such  dill- 
ffenoe  did  not  render  them  liable  for  the  death  of 
a  miner  who  had  been  suffocated  by  the  bamins 
of  balldings  at  the  entrance  of  the  mine. — Coal 
Creek  Hin.  Co.  v.  Davis,  (Tenn.)  18  B.  W.  887. 

7.  Acts  1881,  declaring  that  a  furnace  shall 
not  be  used  Inside  a  mine  "where  the  coal- 
breaker  and  chute  buildings  are  built  directly 
over  and  oovering  the  top  of  the  shaft  for  the 
pmrpoee  of  producing  a  hot  np-cast  of  air, "  ap- 
plies only  where  the  ooal  is  taken  out  by  a  shaft, 
and  not  where  it  is  removed  through  a  horizontal 
entry.— Coal  Creek  Uin.  Co.  r.  Davis,  (Tenn.)  18 
8.  W.  887. 

8.  ▲  switchman,  hired  and  paid  by  one  rail- 
road company  to  handle  and  couple  all  the  trains 
and  cars  In  a  union  yard  Jointly  used  by  his  em- 
ployer and  two  other  railroad  companies,  can 
reoover  from  his  employer  for  Injuries  sustained 
while  coupling  the  oars  of  one  of  the  other  com- 
panies.—Gulf,  C.  &  8.  F.  Ry.  Co.  v.  Dorsey,  18 
BTw.  444,(16  Tex.  14S. 

9.  The  switchman  thus  employed  can  recover 
firom  tils  employer,  whether  the  In]urles  were  oo- 
oasioned  by  the  defective  condition  of  the  cars 
of  the  other  company  alone,  or  whether  they  re- 
sulted from  the  defective  oondition  of  the  oars 
and  the  track.— Gnlf,  C.  3c  8.  F.  Ry.  Co.  v.  Dor- 
sey, 18  8.  W.  444,  oe  Tex.  148. 

10.  Plaintiff,  employed  In  defendant's  ooal 
mine,  at  the  request  of  another  servant,  left  the 
place  where  he  «vas  at  work  to  assist  the  fellow- 
servant  in  propping  the  mine,  and  while  so  en- 
gaged was  Injured  by  falling  slate.  It  was  not 
plaintiff's  duty  to  prop  tbe  mine,  and  bis  fellow- 
servant  had  no  authority  over  him.  Held,  that 
be  could  not  recover  for  such  injuries.- Enox  r. 
Pioneer  Coal  Co.,  (Tenn.)  18  &  W.  86S. 

Existence  of  relation  at  time  of  ln« 

jury. 

11.  Where  railroad  employes  organize  a  volun- 
tary Are  company,  and  tbe  railroad  company 
furnishes  apparatus  for  tbe  use  of  tbe  firemen, 
permits  them  to  drill  at  regular  intervals  during 
work  hours  without  deducting  time,  and  allows 
the  chief,  a  machinist,  an  hour  eacb  week  to  In- 
spect the  shops  as  a  precaution  against  Sre,  it  is 
the  chief's  duty,  in  case  of  fire,  to  aid  in  extin- 
guishing it,  and  in  so  doing  be  acts  as  an  em- 
ploye—Collins V.  Cincinnati,  N.  O.  &  T.  P.  Ry. 
Co.,  (Ky.)  18  8.  W.  11. 


19.  A  railroad  emitloye,  who  worked  by  the 
day  in  a  bridgre  gang,  and  lived  In  a  car  provid- 
ed by  his  employers,  was  Injured  in  a  collision 
after  his  day's  work  was  done,  and  while  In  his 
oar,  engaged  with  his  own  aflMrs.  field,  that 
be  was  in  the  employment  of  the  company  at  the 
timeof  tbe  accident— International  &  O.  N.  R 
Co.  v.  Ryan,  (Tex.  Sup.)  18  8.  W.  319. 

— -  Oontraots  limiting  master's  liability. 
18.  A  parent,  or  one  standing  4n  looo  pareTitto 
to  a  minor,  cannot  contract  so  as  to  exempt  the 
latter's  employer  from  responsibility  to  the 
minor  for  permanent  injiiry  fntlicted  on  him.— 
International  &  G.  N.  Ry.  Co.  r.  Hlnxie,  (Tex. 
Sup.)  18  8.  W.  681. 

WillAil  negligence. 

14  In  an  action  against  a  railroad  company 
bv  a  widow  for  the  death  of  her  husband,  an  em- 
ploye, the  evidence  showed  that  deoeasea,  while 
extinguishing  a  fire,  was  killed  by  the  explosion 
of  a  gas-tank  in  defendant's  gas-house;  that  the 
gas-house  had  a  tar  root,  while  it  was  usual  and 
best  to  have  a  metal  roof;  that  the  reservoirs, 
covered  with  a  wooden  structure,  were  11  or  U 
feet  from  the  fires,  with  afire-wall  between;  and 
that  deceased  was  familiar  with  the  premises. 
One  of  plaintiff's  witnesses  testified  that  there 
was  a  vent-chamber  In  the  roof,  and  another  that 
he  considered  the  tanks  safe.  Held  insufficient 
to  show  that  defendant  was  guilty  of  willful  neg- 
lect—Collins V.  Cincinnati,  S.  O.  ft  T.  P.  Ry. 
Ca,  (Ky.)  18  8.  W.  11. 

Employment  of  inoompetent  serr- 

snts. 

15.  In  an  action  against  a  railroad  company 
for  Inlurlea  to  a  braxeman,  alleged  to  have  oeen 
caused  by  tbe  negligence  of  one  C.  defendant's 
engineer,  there  was  evidence,  though  conflicting, 
that  C.  was  an  habitual  drinker;  that  be  was 
often  drunk  when  off  duty,  and  sometimes  when 
on  his  engine.  The  foreman  of  defendant's 
roundhouse  admitted  that  some  time  before  the 
accident  he  beard  complaint  that  C.  was  drink- 
ing too  much.  Held,  that  the  evidence  supported 
a  verdict  for  plaintiff. — Williams  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.  Sup.)  18  8.  W.  1098. 

18.  Jn  an  aoUon  against  a  railroad  oompany 
for  Inluries  to  a  hrakeman,  alleged  to  have  been 
caused  by  the  negligence  of  one  O.,  defendant's 
engineer,  the  fact  that  the  foreman  of  defendant's 
roundhouse  had  heard  that  C.  was  drinking  too 
mucb  was  sufflcient  evidence  from  which  the  Jury 
might  conclude  that  defendant  knew  of  C'a 
habits.— Williams  v.  Missouri  Fao.  Ry.  Co., (Mo. 
8up.)  18  8.  W.  1098. 

Falltire  to  Instmot  inexperienced 

employe. 

17.  In  an  action  for  personal  injuries,  an  aver- 
ment In  plalntlfl'a  petition  that  he  was  10  years 
old,  and  at  the  time  of  tbe  accident  had  been  em- 
ployed two  months  in  defendant's  paint-shop,  is 
a  suffioient  allegation  of  youth  and  Inexperience  to 
Justify  the  court  In  charging  that  if.  by  reason 
of  youth  and  inexperience,  plaintiff  did  not  know 
the  hazards  of  tbe  work  In  which  he  was  en- 
gaged, and  if  defendant  or  its  employes  knew  or 
ought  to  have  known  this,  and  put  plaintiff  In  a 
place  of  unusual  danger,  then  it  was  their  duty 
to  give  him  reasonable  warning  of  danger,  and 
suitable  instructions  to  enable  him  to  protect 
himself.— International  ft  O.  N.  Ry.  Co.  v.  Hln- 
sie,  (Tex.  Bup.)  18  8.  W.  681. 

18.  The  Jury  found  that  defendant  railroad  put 
an  Inexperienced  lad  in  a  place  as  brakemun, 
without  apprising  him  of  the  risk,  and  that  by 
reason  of  Us  Inexperience  be  was  ignorant  of  the 
danger,  and  was  therefore  killed.  Held,  where 
tbe  proof  Justified  the  floding,  that  the  question 
was  properly  submitted  to  the  Jury,  and  defend- 
ant is  liable.— St  Louis,  L  M.  ft  8.  Ry.  Ca  V. 
Davis,  (Ark.)  18  8.  W.  628. 

Defective  appliances. 

19.  A  railway  company  is  bound  to  use  a  high 
degree  of  care  in  furnishing  ud  keepine  in  re- 
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pair  machlneiT  for  tlie  use  of  lU  Mrvanto,  but 
IB  not  bound  to  furnish  machinery  that  Is  abso- 
lutely safe.— International  &  Gt.  K.  By.  Ca  r. 
Williams,  (Tex.  Sup.)  Itt  8.  W.  TOO. 

30.  In  an  action  by  an  employe  against  a  rail- 
road  company  to  recover  damages  for  personal  in- 
juries, the  court  erred  in  instructing  ihe  jury  that 
It  was  the  duty  of  defendant  to  famish  its  em- 
ployes with  safe  machinery,  in  good  condition,  the 
company  being  only  obliged  to  exercise  reason- 
able dillRence  in  that  respect.— Texaa  &  F.  By. 
Co.  7.  BofCman,  (Tex.  Sup.)  U  8.  W.  74L 

91.  Plaintiff,  in  charge  of  defendant's  "blood- 
viU, "  while  reaching  into  the  mill  to  extract  a 
nail,  was  injured  by  the  machinery  suddenly 
starting.  It  was  started  and  stopped  by  pulling 
ropes  that  changed  the  belt  to  a  live  or  dead 
wheel  on  the  shaft  under  the  ceiling  of  the  room 
overhead  and  out  of  sight  of  plaintiff.  The  mill 
had  started  several  times  before  without  any 
movement  of  the  ropes,  but  this  was  unltnown  to 
pUintUt.  When  plaintiff  reached  into  the  mill  it 
was  at  rest,  and  tho  ropes  in  proper  position,  aa 
Iw  had  been  instructed  to  place  tnem  by  the  mas- 
ter mechanic.  Held  that,  while  plaintiff  failed 
to  specifically  assign  a  cause  for  the  sudden 
movement  of  the  machinery,  yet,  such  movement 
being  entirely  oat  of  the  usual  manner  of  its  op- 
eration, it  afforded  prima /ocie  evidence  of  some 
want  of  care  in  Its  construction  or  condition. — 
Blanton  v.  Dold,  (Mo.  Bup.)  18  S.  W.  1148. 

23.  In  an  action  by  an  employe  to  recover 
damages  for  personal  injuries  sustained  by  rea- 
son of  a  defective  hand -car,  the  court  erred  in 
Instructing  the  jury  that  it  was  the  duty  of  the 
master  to  furnish  its  employes  safe  machinery; 
the  only  doty  of  the  master  being  to  use  ordinary 
care  to  avoid  snch  defects  as  might  expose  am- 
ployes  to  danger  while  using  the  machinery  with 
ordinary  care.— Eddy  v.  Adams,  (Tex.  Sup.)  18 
8.  W.  490. 

23.  In  an  action  by  a  brakeman  for  personal 
injuries,  the  evidence  dlsclosea  that  plaintiff  was 
injured  by  his  foot  being  caught  by  a  brake- 
beam,  which  hung  but  three  Inches  above  the 
rails;  that  it  was  usual  for  brake- beams  to  hang 
six  inches  above  the  rails,  and,  if  the  one  in 
qnestlon  had  so  hung,  plaintiff's  foot  would  not 
have  been  caught  Held,  that  the  evidence  sufB- 
olently  showed  a  defect  in  the  brake-beam  to  en- 
title plaintiff  to  recover.— Texas  &  P.  By.  Co.  T. 
White,  (Tex.  Sup.)  18  8.  W.  478. 

ITegUgenoe  of  master  —  Can  of  foreign 

company. 

94.  ^e  tact  that  a  switchman,  while  ooupllng 
a  car  of  a  company  other  than  his  employer,  la 
injured  by  reason  of  the  difference  between  the 
ooapling  of  such  oar  and  thecouplings  of  his  own 
company,  is  not  suIBcient  to  impute  negligence 
to  the  company,  the  car  being  in  good  order, 
since  railroad  companies  are  required  by  Const, 
art.  19,  t  ISi  to  receive  the  cars  of  other  com- 

g antes. —Thomas  v.  Klssouri  Faa  By.  Co.,  (Mo. 
up.)  18  &  W.  980. 

25.  n^here  a  railroad  company  receives  loaded 
cars  from  another  company,  it  is  not  liable  for  a 
failure  to  inspect  such  cars,  and  have  them  prop- 
erly loaded.— Mexican  Cent.  By.  Ca  y.  Snean, 
(Tex.  Bup.)  18  B.  W.  151, 

Bailroad  tracks. 

26.  In  an  action  against  s  railroad  company 
for  the  death  of  one  of  its  locomotive  engineers 
in  a  wreck  of  his  engine  caused  by  an  obstruo- 
tlon  on  the  track,  it  appeared  that  the  obstruo- 
tlon  was  due  to  a  land-slide  caused  by  the  fall- 
ing of  a  large  rock  from  tb  ^  mountain  along  and 
near  which  the  railroad  ran.  Part  of  the  rock, 
which  rested  on  the  mountain  side  at  an  angle  of 
46  deg.,  and  only  60  feet  from  the  track,  was  ex- 
posed to  view,  the  other  end  being  Imbedded  • 
few  feet  in  the  ground.  Plaintiff's  witnesses  tes- 
tifled  that  it  had  been  observed  for  a  long  time 
by  them,  and  regarded  as  dangerous,  and  that 
the  rain  running  down  the  mountain  washed  the 
earth  from  under  it,  and  caused  it  to  fall ;  that 
defendant's  section  foreman  stated  bo  a  witness 


on  the  morning  of  the  aeoident  that  he  had  alK 
served  the  dangerous  position  of  the  rock  before 
the  accident,  and  called  the  road-master's  atten- 
tion to  it,  suggesting  that  the  stones  along  the 
mountain  were  dangerous.  There  was  evidence 
for  defendant  that  some  years  before  the  acci- 
dent It  had  the  mountain  side  carefully  exam- 
ined, and  removed  all  stones  that  appeared  dan- 
gerous: that  the  rock  in  question  had  been  ob- 
served by  its  employes,  and  was  not  regarded 
as  dangerous;  and  that  it  had  exercised  reasona- 
ble diligenoe  to  prevent  aooidents  from  land- 
slides, field,  the  jury  were  warranted  in  find- 
ing that  defendant  was  negligent.— Little  Book 
&  Ft.  8.  By.  Co.  V.  Voss,  (Ark.)  18  &  W.  178. 

97.  In  an  action  to  recover  damages  tor  per- 
sonal injuries  It  appeared  that  the  plaintiff,  s 
brakeman,  was  standing  on  a  plank  that  extend- 
ed across  the  rear  end  of  a  switch-engine,  placed 
there  to  enable  brakemen  to  oonple  cars.  This 
plank  extended  a  few  Inches  above  the  track 
rails,  and,  while  the  engine  was  backing,  this 
board  struck  a  railroad  tie  lying  on  the  track, 
throwing  the  plaintiff  off,  and  causing  the  in- 
juries complained  of.  There  was  evidence  that 
the  tie  was  left  on  the  track  through  the  negli- 
gence of  employes  who  had  been  making  repairs 
at  that  place  two  davs  before  the  accident,  and 
no  contributory  negligence  by  the  plaintilt  was 
shown.  fieZ<l,  that  a  judgment  for  the  plaintiff 
was  sustained  by  the  evidence.— Kentucky  Cent. 
By.  Co.  v.  Byle,  (Ky.)  18  &  W.  088. 

28.  Where  witnesses  are  introduced.  In  an 
action  against  a  coal  company  operating  a  rail- 
road at  its  mines  for  Injuries  sustained  by  a  serv- 
ant by  having  his  foot  caught  in  an  nnblocked 
switch,  for  the  purpose  of  showing  that  it  was 
negligence  not  to  block  the  switch,  they  may, 
to  show  their  experience  aa  railroad  men,  testify 
that  switches  were  blovked,  before  and  after  the 
accident,  in  certain  railroad  yards  where  they 
worked.— Hamilton  v.  Bioh  Hill  Coal  Min.  Co., 
(Mo.  Sup.)  18  8.  W.  977. 

29.  It  Is  no  objection  to  such  testimony  that 
the  witnesses  acquired  their  experience  at  ordi- 
nary railroad  yards,  and  not  at  switch  tracks 
around  coal-shafts  where  defendant's  tracks  are 
constructed  and  used  for  the  purpose  of  handling 
ordinary  railroad  oars  thereon,  since  defendant 
in  such  case,  is  under  the  same  obligation  as 
railroad  companies  to  make  their  tracks  and 
switches  reasonably  safe. — Hamilton  v.  Bich  Hill 
Coal  Min.  Co.,  (Mo.  Sup.)  18  S.  W.  077. 

30.  Whether  or  not  a  coal  company  operating 
a  spur  railroad  and  swltobing  tracks  at  Its  coal- 
mines was  negligent  In  failing  to  block  the  rails 
Is  a  question  for  the  jury.- Hamlltonv.  Bich Ui  11 
Coal  Min.  Co.,  (Ko.  Sup.)  18  8.  W.  077. 

81.  In  an  action  against  a  railroad  company  for 
the  death  of  a  locomotive  engineer,  resoltuiK  from 
an  obstruction  on  the  track  caused  by  the  falling 
of  a  rock  hanging  near  the  road-way,  it  waa  not 
error  to  modify,  aa  shown  by  the  brackets, 
defendant's  request  to  instruct  that  if  the  rock 
did  not  fall  on  the  track,  but  the  engine 
was  thrown  therefrom  by  loose  eartb  cast 
upon  it  by  a  land-slide  [Irrespective  of  the  roekj 
caused  by  the  recent  rains,  and  not  from  any 
fault  of  defendant,  plaintiff  could  not  recover. — 
Little  Book  A;  Ft.  8.  By.  C}o.  V.  Voss,  (Ark.)  19 
B.  W.  173. 

83.  In  an  action  against  a  railroad  company 
for  Injuries  resulting  from  a  washout  at  a  cul- 
vert, the  fact  that  the  culvert  would  not  have 
given  way  but  for  the  breaking  of  a  dam  on  ad- 
joining property  over  which  the  company  had  no 
control  will  not  prevent  recoverv  it  the  negli- 
gent manner  in  which  the  culvert  was  con- 
structed contributed  to  the  injury.  Bonner  r. 
Wingate,  14  B.  W.  790,  78  Tex.  SSO,  foUowed.— 
Bonner  v.  Mayfleld,  (Tex.  Sup.)  18  a  W.  305. 

88.  At  plaintiff's  request,  the  court  instruct- 
ed the  jury  that,  if  defendant  employed  deceased 
as  engineer,  it  assumed  a  duty  to  him  to  con- 
struct and  maintain  its  road-way  "in  a  reason- 
ably safe  condition, "  and,  further  on  in  the  in- 
struction,  that  if   without  contributor?'  luigU- 
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sence,  the  death  of  deceasea  *was  eatisea  by  the 
aofectlTO  condition  of  defendant's  road-bed  or 
road  way,  and  If  sach  defectlre  condition  was 
known,  or  by  tbe  exercise  of  reasonable  care  or 
diligenoe  on  its  part  could  have  been  known,  to 
defendant, "  the  jury  should  find  for  plaintiil. 
Meld,  that  the  insbmotion,  when  taken  altogether, 
was  not  open  to  the  objection  that  it  made  de- 
fendant an  Insurer  of  the  safe  condition  of  the 
zoad-way.— Little  Rock  &  Ft  8.  By.  Ca  7.  Voss, 
(Ark.)  18  S.  W.  173. 

Violation  of  oity  ordinsnoe. 

84.  A  city  ordinance.  regrulatlnK  the  speed  of 
trains  within  its  limits  is  a  polioe  regulation 
for  the  protection  of  persons  and  property;  and 
the  rif{ht  of  an  employe  of  a  railroad  company  to 
bring  an  action  against  the  company  for  lo]nries 
recelred  by  aviolatiOD  of  the  oral  nance,  in  which 
he  did  not  participate,  is  determined  by  the  or- 
dinance, and  not  by  his  contract  of  employment 
with  the  railroad  company.— Bluedom  t.  Missouri 
Fac.  By.  Ca,  (Ma  Bup.)  18  S.  W.  1106. 

Pleading. 

85.  In  an  action  by  an  employe  against  a  rail- 
road company  for  personal  injuries,  a  petition 
which  alleges  that  plaintiff  engaged  in  certain 
dangerous  work  at  the  direction  of  defendant's 
master  workman ;  that  defendant  failed  to  use 
reasonable  and  necessary  care  to  protect  plain- 
tiff; thai,  plaintiff  himself  was  free  from  negli- 
Kence;  and  then  states  the  injury  received^is 

rd  on  eeneral  demurrer. — ^International  &  O. 
Ry.  Co.  V.  Hinzie,  (Tex.  Sup.)  18  B.  W.  681. 

Xividenoe  of  subaequent  repairs. 

86.  In  an  action  against  a  railway  company 
for  personal  injuries  to  a  switchman,  while  un- 
coupling moving  cars,  caused  by  his  foot  being 
causbt  between  switch-rails  at  a  place  where  the 
block  between  tliem  was  worn  away  by  use,  tes- 
timony that,  within  H  hours  after  the  accident, 
the  defective  blook  was  replaced  by  a  new  one, 
is  Inadmissible  to  originate  an  inference  or  im- 
plied admission  of  negligence,  and  its  admission 
Is  ground  for  reversal  of  a  judgment  for  plain- 
tiff. Bkacb  and  Bi.a.ck,  JJ.,  dissenting,  on  the 
ground  that  the  error  was  not  prejudicial. — Al- 
corn ▼.  Chicago  &  A.  R.  Co. ,  (Mo.  Sup.  1 18  S.  W. 
188. 

ITegllgenoe  of  vloe-principal. 

87.  In  an  action  by  a  section  hand  against  a 
railroad  company  for  perronal  injuries,  plaintiff  in- 
troduced evidence  tbat  on  the  morning  after  he 
Tvas  employed  the  section  foreman  and  the  section 
gang,  including  plaintiff,  started  out  to  go  to  their 
'work  on  a  hand-car;  that  the  foreman  knew  when 
they  started  out  that  two  trains  were  overdue,  and 
sent  a  man  ahead  to  warn  of  the  approach  of  a 
train ;  that  after  meeting  and  getting  out  of  the 
'way  of  the  first  train,  the  hand-car  was  again 
started,  but  no  one  was  sent  ahead ;  that  the  second 
train  was  seen  at  a  distance  of  1,000  feet,  coming 
at  the  rate  of  35  or  40  miles  an  hour;  that  the  fore- 
man, while  the  men  were  attempting  to  take  the 
band-car  from  the  track,  and  not  until  the  train  was 
within  60  feet,  told  them  to  leave  it,  and  get  out  of 
the  way;  that  all  succeeded  except  plaintiff,  who 

.  tripped  and  fell,  and  was  struck  and  Injured  by  tbe 
liana-car  when  thrown  from  the  track  by  the  en- 
^ne.  Defendant  offered  no  evidence.  Hetd,  that 
the  jury  were  warranted  in  finding  defendant's 
foreman  negligent,  and  defendant  liable.— Bcbroe- 
der  r.  Chicago  &  A.  Ky.  Co.,  (Ma  Bup.)  18  B.  W. 
1094. 

83.  Where  the  foreman  over  plaintiff  and  other 
railroad  hands  ordered  them  to  throw  down  a  rail 
that  they  were  lifting,  and  plaintiff,  as  be  testi- 
fied, not  being  ready  to  put  it  down,  was  Injured 
when  it  was  dropped  by  tbe  men  at  the  other  end, 
tbe  railroad  company  was  not  liable  for  such  in- 
]uries,  as  they  were  not  due  to  any  negligence 
on  the  foreman's  part,  but  resulted  from  either 

{>laintifl's  disobedience  of  tbe  order  or  tbe  care  - 
essness  of  his  fellow-servants  in  dropping  the 
rail  too  soon.— Coffman  v  Louisville  s  N.  R. 
Ca,  (Ky.)  18  S.  W.  1018. 


89.  A  seotton  foreman  ts  not  a  fellow-servant  of 
the  seotioumen  under  bis  orders,  in  respect  to  his 
performance  of  the  master's  duty  of  directing  the 
work  in  his  cbarge. — Bcbroeder  v.  Chicago  &  A. 
By.  Co.,  (Ma  Sup.)  18  B.  W.  1004. 

40.  In  an  aoticn  for  negligence  causing  the 
death  of  an  employe,  it  is  not  error  to  refuse  in- 
structions which  limit  a  recovery  to  a  case  where 
tbe  superiors  of  the  deceased  actually  knew  of 
tbe  peril,  and  deceased  did  not,  and  which  re- 
lieve them  of  the  duty  of  knowing  it  when,  in  the 
exercise  of  reasonable  care,  they  might  have 
known  it,  and  had  better  opportunities  than  the 
deceased  of  knowing  it.  —Louisville  &  N.  U.  Ca 
T.  BhiveU's  Adm'r,  (Ky.)  18  S.  W^.  944. 

41.  In  an  action  by  s  railroad  laborer  for  In- 
juries sustained  by  the  negligenoeof  a  temporary 
foreman  who  was  left  in  charge  daring  tne  ab- 
sence of  the  regular  foreman,  where  tbe  evidence 
is  oonflicting  as  to  tbe  powers  of  the  temporary 
foreman,  the  court  should  clearly  and  speolflo- 
ally  charge  that,  xo  justify  a  finding  for  plaintiff, 
the  evidence  must  show  that  the  temporary  fore- 
man had  full  control  of  the  work,  witb  power  to 
employ  and  discharge  the  men. — St.  Louis,  A.  & 
T.  By.  Co.  V.  Lemon,  (Tex.  Bup.)  18  B.  W.  331. 

4S.  Flaintlff  was  employed  by  s  certain  person' 
to  manage  a  stationary  engine  used  In  drilling 
wells  for  a  railroad  company.  The  person  who 
employed  plaintiff  had  charge  of  the  drilling  in 
the  capacity  of  foreman,  and  was  authorized  to 
apply  the  steam  and  sat  the  machinery  in  motion 
by  means  of  ropes  connected  witb  ue  engine. 
He  was  authorised  also  to  employ  and  discharge 
the  plaintiff,  sad  there  was  evidence,  although 
disputed,  that  plaintiff  was  subject  to  his  orders. 
Plaintiff,  having  been  injured  by  the  foreman 
negligently  starting  the  machinery,  brought  suit 
against  the  company.  Held,  that  the  foreman- 
and  plaintiff  were  not  fellow-servants,  and  an 
instruction  that  if  plaintiff  was  Lo  manage  the 
engine,  and  the  foreman  was  to  have  charge  of 
the  drill  and  apply  the  steam,  they  were  fellow- 
servants,  was  erroneous  and  misleading,  without 
a  farther  instruction  that,  if  the  foreman  had 
authority  also  to  order  his  movements,  they- 
would  not  be  fellow-servants. —Nix  v.  Texas  &  g. 
tLj.  Co.,  (Tex.  Bup.)  18  S.  W.  671. 

Negligenoe  of  fellow-servant. 

48.  A  miner  who  has  charge  of  the  ventilation- 
of  a  mine,  and  whose  duty  it  Is  to  attend  a  fur- 
nace inside,  and  to  guard  certain  wooden  build- 
ings at  the  entrance,  containing  the  engine  and 
machinery,  is  a  fellow-servant  with  the  en^- 
neer,  though  neither  has  any  control  over  uie 
other;  and  the  mine  owners,  therefore,  are  not 
liable  for  injuries  resulting  to  the  miner  from  the- 
negligence  of  the  engineer.  —Coal  Creek  Min.  Co. 
V.  DavU,  (Tenn.)  18  S.  W.  887. 

44.  The  doctrine  that  where  employes  are  in 
different  departments  of  service  the  fellow- 
servant  rule  does  not  apply,  has  no  application 
in  this  state  except  as  to  railroad  companies. — 
Coal  Creek  Min.  Ca  v.  Uavi^  (Tenn.)  lb  S.  W. 
887. 

45.  A  railroad  employe  working  in  s  brldse- 
gang  is  a  fellow-servant  with  workmen  in  the 
transportation  department,  although  tbey  have 
no  duties  in  common,  and  are  under  tbe  direction 
of  independent  superintendents. — International 
&Q.  S.  R.  Co.  V.  Ryan,  (Tex.  Bup.)  18  S.  W.  2m. 

46.  An  action  against  a  railroad  company  by 
one  of  its  employes  for  injuries  received  from  be- 
ing struck  by  a  train  running  at  a  prohibited  rate 
of  speed  is  not  defeated  because  tbe  train  was  in 
charge  of  co-employes  of  plaintiff,  where  such  co- 
employes  were  running  the  train  pursuant  to  a 
time-card  prepared  and  promulgated  by  the  rail- 
road company. — Bluedom  v.  Missouri  Fac.  By. 
Co.,  (Mo.  Sup.)  18  S.  W.  1103. 

Wlllfal  negligence. 

47.  In  an  action  against  a  railroad  company 
lor  the  death  of  an  employe  who  was  thrown  from 
a  car  by  the  sudden  jerk  of  the  train  in  stopping, 
tbe  fact  that  tbe  engineer  failed  to  blow  the 
whistle,  indicating  a  stop,  is  not  evidence  from 
Which  willful  negligence  can  be.lnferreck  where- 
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It  appears  that  deomaed  knew  and  taw  whet*  the 
train  would  stop.— Simmons'  Adm'r  r.  LonisTille 
&  N.  B.  Ca,  (Ky.)  18  a  W.  1024. 

1&.  The  fact  that  deceased  was  not  seriously 
lD]ured  by  the  fall,  but  was  caught  under  the 
wheel  by  his  coat,  that  an  employe  made  a  sig- 
nal to  move  the  train  south,  which,  if  done,  would 
have  freed  deceased;  but  that  the  engineer  moved 
the  tralu  north,  which  caused  the  wheel  to  run 
over  him, — is  not  evldenoe  from  which  malice 
can  be  inferred,  where  it  also  appears  that  the 
employe  who  aignaled  was  on  the  twelfth  car 
from  the  locomotive;  that  there  were  M  men 
standing  on  the  intervening  oars,  all  bat  one  of 
whom  were  taller  than  the  employe;  that  the 
fiondnctiw  of  the  train,  who  was  nearer  the  en- 
gineer, signaled  about  the  same  time;  and  when 
It  does  not  appear  that  the  engineer  saw  the  em- 
ploye's signal.— Simmons'  Aam'r  v.  Iiouisville 
&  N.  R.  Co.,  (Ky.)  18  S.  W.  1004. 

49.  In  an  aoUon  against  a  railroad  company 
for  inluries  to  a  brakeman,  alleged  to  have  been 
oansed  by  the  negligence  of  one  C,  defendant's 
engineer,  the  evidence  showed  that  the  train  on 
which  plaintilt  was  employed,  in  ascending  a 
grade,  broke  In  two,  and  the  rear  cars  ware 
wrecked;  thaV  after  going  some  distance,  the  en 
gine  and  eight  oars  started  back,  and,  as  they 
were  nearing  the  wreok,  plaintilt  signaled  O. 
several  times  to  stop;  that  the  signals  were  not 
heeded  by  C,  but  the  speed  was  increased,  and 
the  collision  which  cansed  plaintiff's  injury  re- 
•olted.  Held,  that  the  evidence  showed  gross 
negligence  on  the  part  of  O.,  though  he  may  not 
have  seen  plaintin's  signals  to  stop. — Williams 
V.  Missouri  Faa  By.  (X>.,  (Mo.  Sup.)  lb  &  W. 

loys. 

Assumption  of  risks. 

60.  A  servant  assumes  all  ordinary  rlaks  of  his 
employment,  but  not  unknown  perils  arising  from 
negligent  direction  of  the  work;  the  latter  not  be- 
ing usual  risks  of  the  service.— Sohroeder  v.  Chi- 
cago &  A.  Ry.  Co.,  (Mo.  Sup.)  18  S.  W.  1094. 

51.  In  an  action  by  a  section  hand  against  a  rail- 
road company  for  personal  injuries,  it  appeared 
that,  on  the  morning  after  plaintiff  was  employed, 
the  section  foreman  and  gang,  including  plaintiff, 
started  out  to  go  to  their  wok  on  a  hand-oar:  that 
the  foreman  knew  when  they  started  that  two 
trains  were  overdue,  and  sent  a  man  ahead  to 
watch  for  them;  that,  after  meeting  and  getting 
out  of  the  first  train's  way,  the  hand-car  was  again 
started,  but  no  one -was  sent  ahead;  that  the  sec- 
ond train  was  seen  when  within  1,000  feet,  coming 
At  the  rate  of  83  or  40  miles  an  hour;  that  the  fore- 
man, while  the  men  were  attempting  to  take  the 
hand-car  from  the  track,  and  not  until  the  train 
was  within  80  feet,  told  them  to  leave  It  and  get 
out  of  the  way;  that  ail  succeeded  except  plaintiff, 
who  fell,  and  was  struck  by  the  hand-car  when 
thrown  from  the  track  by  the  engine.  Beld,  that 
such  negligence  on  the  foreman's  part  was  not  one 
of  the  risks  assumed  by  plaintilt— Schroeder  v. 
Chicago  8c  A.  Ry.  Co.,  (Ho.  Sup.)  18  8.  W.  1094. 

fiS.  In  an  action  a^inst  a  railroad  company 
for  injuries  to  a  brakeman  caused  by  the  negli- 
gence of  an  engineer,  who  wan  alleged  to  have 
'been  incompetent  by  reason  of  his  drinking  hab- 
its, of  which  defendant  had  knowledge,  the  evi- 
dence showed  that  the  engineer  had  been  in  de- 
fendant's employ  five  or  six  years;  that  plaintiff 
had  but  slight  acquaintance  with  him,  and  had 
made  but  one  trip  with  him,  before  the  accident. 
The  court  refused  to  instruct  the  Jury  that,  "if 
plaintiff  had  equal  means  of  knowledge  with  de- 
fendant in  ascertaining  the  alleged  Incompetency 
of  the  engineer,  then  plaintiff  was  not  entitled  to 
recover. "  Held,  that  the  instruction  was  prop- 
erly refused,  as  it  did  not  state  the  law,  either 
in  the  abstract  or  as  applied  to  the  evidence. — 
Williams  v.  Missouri  Vac.  Ry.  Co., (Mo.  Sup.)  18 
■O.  W.  1098. 

58.  Assuming  that  a  railroad  brakeman  had 
knowledge  of  the  incompetency  of  the  engineer 
of  the  train,  the  mere  fact  that  he  continued  in 
the  company's  service  after  aoquiring  such  knowl- 
.edge  would  not  necessarily  defeat  his  right  «f 
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incompetency.  Sherwood,  O.  j.,  disaentlng. — 
Williams  v.  Missouri  Fa&  Ry.  Co.,  (Ma  Sap.) 
18  S.  W.  1098. 

M.  In  an  action  against  a  railroad  company  it 
appeared  that  plaintiff,  an  employe  in  defend- 
ant's "paint-shop, "  was  injared  while  painting 
cars  on  a  side  track  in  defMidant's  yard.  The 
evidence  showed  that  plaintiff  had  aevor  been 
informed  of  any  regulation  repairing  the  nse  of 
flags  and  signals  while  working  in  such  a  posi- 
tion ;  that  he  had  no  knowledge  that  the  com- 
pany had  provided  them,  and  that  no  orders 
with  reference  to  them  had  been  deliveorad  to  him 
or  to  his  co-employes  In  tbe  shop.  Held,  that 
the  oonrt  properly  refused  to  charge  that.  If 
plaintilT,  "at  toe  time  of  bis  injnry,  was  at  work 
at  an  extradangerons  place,  and  he  kneiw  it,  and 
knew  that  no  warning  signals  or  flags  were  oot, 
and  he  demanded  none,  then  he  assomed  tlie  risk 
of  the  danger  and  cannot  recover;"  and  that,  "if 
defendant  company  had  mlea  reqaiiing  men  to 
use  flags  when  worldng  In  dangeroos  positions, 
and  the  company  had  flags  for  such  purposes,  and 

Slaintiff  failed  to  use  said  flags,  or  oall  for  them, 
len  he  assumed  the  risk  of  bis  dangerous  posi- 
tion, and  cannot  recover.  "—IntemaUonal  &  O. 
N.  By.  Co.  T.  HInsI*,  (Tex.  Bnp.)  18  B.  W.  eSL 
56.  A  miner  yrbo  bad  charge  of  the  ventila- 
tion of  a  mine,  and  whose  duty  it  waa  to  attaod 
a  f  nmaoe  inside,  and  to  guard  certain  wooden 
buildings  at  the  entrance,  containing  tbe  engine 
and  machinery,  was  suffocated  by  smoke  occa- 
sioned by  the  burning  of  the  said  baildings. 
There  were  two  entrances  to  the  mine,  aod  ma 
other  miners,  when  they  observed  the  smoke, 
were  able  to  make  their  escape.  Tlie  famaoe, 
however,  which  the  deoeasedwas  attending,  was 
so  situated  that  his  escape  was  oot  oB.  Tlie 
proof  showed  that  many  well -managed  companies 
used  outside  buildings,  constructed  of  wood,  sod 
located  aa  these  were  located;  and  that  the  state 
Inspector  of  mines  had  often  inspected  this  mine, 
ana  made  no  complaint,  field,  that  the  deoeued 
must  be  taken  to  have  assumed  the  risks  inci- 
dent to  these  buildinra. — Coal  Creek  Min.  Ca  v. 
Davis,  (Tenn.)  18  a  W.  887. 

58.  A  railroad  laborer,  riding  on  a  hnad-car 
with  three  others,  who  injures  his  hand  while 
assisting  the  others  in  lifting  the  oar  off  the 
track  to  get  it  out  of  the  way  of  an  approauhing 
train,  cannot  recover  on  the  grooad  that  tbe 
railroad  company  failed  to  furnish  a  safficient 
number  of  men  to  handle  the  ear,  if  its  weight 
and  the  number  of  men  necessary  to  handle  it 
were  matters  open  and  patent  to  common  obser- 
vation, since,  in  such  a  case,  he  assumed  the 
risk  as  an  Incident  of  his  employment.— St.  Lonis, 
A.  &  T.  By.  Co.  V.  Lemon,  CIvx.  Sup.)  18  S.  W. 
831. 

67.  Where  an  experienced  switchman,  having 
charge  of  the  engine  and  its  movements,  under- 
took, without  olqection,  to  oonple  a  flat-car,  with 
its  load  projectuig  over  the  end,  to  a  box-car, 
knowing  the  dangerous  way  in  which  it  was 
loaded,  ne  assumed  the  risk  of  the  undertaking. 
—Mexican  Cent  Ry.  Co.  t.  Bheaa,  (Tex.  Sop^) 
18  B.  W.  151. 

— —  Inexp«rienoed  employe. 

68.  In  an  action  by  an  infant  for  perenmml  In- 
juries received  in  the  course  of  an  employment 
necessarily  attended  with  danger,  Instractlooi 
should  be  given  to  find  in  his  favor,  on  tbe 
ground  that  he  had  rot  assumed  the  risks  so  as 
to  require  him  to  exercise  ordinary  care  and  caa- 
tion,  unieaa  his  age,  intelligence,  and  experience 
were  sach  as  to  induce  a  man  of  ordinary  care 
and  prudence  to  believe  him  qualified  for  tbe  em- 
ployment. -De  Lozier  v.  Kentucky  Lumber  Ca, 
(Ky.)18S.  W..461. 

Defective  appliances. 

69.  Plaintiff,  in  charge  of  defendant's  "blood* 
mill,"  while  reaching  into  the  mill  to  extract  a 
nail,  was  injured  by  the  machinery  suddenly 
starting.  It  was  started  and  stopped  by  pulling 
ropes  uiat  changed  the  bel^^  a  live  or  dead 
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whe«)  on  tbe  shaft  under  the  celling  of  the  room 
overhead  and  oat  of  sUrtat  of  plalntifl.  Tbe  mill 
had  started  several  Umes  before  without  any 
movement  of  the  ropes,  hot  this  was  unknown  to 

Slalntlfl.  Held,  that  the  likelihood  ot  tbe  snd- 
en  starting  of  the  machinery  was  not  one  of  the 
ordinary  risks  of  employment  voluntwily  assumed 
by  plaintia.— Blanton  r.  Dold,  (Ho.  Sup.)  18  li. 
W.  1141*. 

60.  An  employe  (painter)  was  injured  byaslntr 
an  unsafe  ladder,  knowing  It  to  be  unsafe,  whion 
iras  furnished  to  him  by  his  employer,  who  knew 
its  condition,  and  promised  to  supply  a  better 
one.  Held,  in  an  action  against  the  employer  for 
damages,  that  plaintiff  could  not  recover,  be  hav- 
ing assumed  tbe  risk. — Bt.  Louis,  A.  s  T.  By. 
Co.  V.  Kelton,  (Ark.)  18  a  W.  988. 

61.  Here  knowledge  by  a  servant  that  an  ap- 
pliance furnished  by  tbe  master  is  defective,  and 
tnat  risk  is  incurred  in  its  use,  will  not,  as  a 
matter  of  law,  defeat  his  right  to  recover  for  in- 
luries  resulting  from  tbe  defect,  where  the  danger 
Is  not  such  as  to  threaten  Immediate  injury,  or 
where  a  prudent  man  may  reasonably  suppose  the 
appliance  may  be  safely  used  by  the  exercise  of 
caution ;  and  it  is  generally  a  question  for  the 
Jury  whether  the  surrounding  oiroumstanoes 
made  It  contributory  negligence  for  the  servant 
to  continue  using  tbe  appliance.— Hamilton  v. 
Bich  Hill  Coal  Hin.  Ca,(Mo.  Sup.)  18  &  VT.  077. 

62.  A  switchman,  whose  duty  it  Is  to  manage 
the  switches  and  coaple  oar*  at  a  certain  station, 
assumes  the  risk  of  coupling  all  cars  which  cume 
to  him  in  good  order.  Including  those  ot  other 
companies,  no  matter  how  peculiar  their  coup- 
lings: and  tbe  fact  that  a  freight  car  is  received 
which  has  a  platform  on  each  end,  and  is  similar 
in  appearance  to  others  received  on  former  occa- 
sions having  piHJUllar  couplings,  is  notice  that 
the  coupling  differs  from  that  of  an  ordinary 
car.  Hulett's  Case,  67  Ho.  8S9,  followed.— 
Thomas  v.  HIssouri  Fac.  By.  Co.,  (Ho.  Sup.)  18 
8.  W.  080. 

68.  Where,  in  an  action  bv  a  servant  for  in- 
juries occasioned  by  the  iron  clamps  with  which 
the  driving  belt  of  oertain  machinery  was  fast- 
ened together,  the  court  has  instructed  that  if 
the  said  clamps  were  in  common  use,  and  were 
not  known  to  be  dangerous,  tbe  plaintift  was  not 
entitled  to  recover,  and  there  was  some  evidence 
to  the  eftect  that  they  were  not  like  those  in 
common  use,  but  were  more  dangerous,  the  con- 
verse of  the  proposition  involved  in  the  said  in- 
struction should  also  have  been  given,  and  the 
court  should  further  have  instructed  that  defend- 
ant was  bound  only  to  vse  ordinary  care  in  fur- 
nishing machinery,  and  that  if  the  clamps  were 
dangerous,  and  plaintUt  knew  it,  or  might  have 
known  it,  he  waa  not  entitled  to  recover. — Nix  T. 
Texas  &  P.  Bjr.  Co.,  (Tex.  Sup.)  18  a  W.  671. 

Defeotive  railroad  traok. 

64.  In  an  action  against  a  railroad  company 
for  the  death  of  a  locomotive  engineer,  resulting 
from  an  obstruction  on  the  track  caused  by  tbe 
falling  of  a  rock  hanging  near  the  road-way, 
defendant  requested  an  instmotion  that  if  the 
road-way  had  been  in  such  a  condition  for  a  long 
time,  and  deceased  ooold  by  ordinary  care  have 
known  thereof,  and  continued  in  defendant's 
employ  withoot  objection,  or  noUoe  to  remove 
the  rock,  h*  assumed  all  risk,  and  plaintift  could 
not  recover  for  any  accident  to  deceased  while 
running  trains  past  such  point  after  he  knew 
[or  ought  to  have  Icnownl  of  its  condition.  Held, 
that  it  waa  not  error,  before  giving  the  instruc- 
tion, to  modify  it  as  shown  by  tbe  brackets.  — 
Little  Rock  &  FL  a  Ry.  Co.  v.  Voss,  (Ark.)  18 
a.  W.  178. 

6B.  It  was  not  error  to  modify,  as  shown  by 
tbe  brackets,  an  instruction  asked  by  defendant, 
that,  if  the  falling  of  tbe  rock  was  caused  by  the 
rain  washing  and  saturating  theoarth  around  it, 
the  risk  was  one  of  tbe  hazards  assumed  by  de- 
ceased, for  which  defendant  would  not  be  liable, 
[unless  defendant  was  guilty  of  negliRonce  or 
carelessness  in  regard  to  tbe  rock.]— Little  Rock 
A  Ft.  B.  By.  Co.  v.  Voss,  (Ark.)  IS  B.  W.  17Si. 


66.  The  court,  at  plalntUPs  request,  charged 
that  when  a  servant  ot  a  railroad  company  had 
knowledge  of  defects  in  the  road-bed,  and  vol- 
untarily incurred  the  risk,  he  could  not  reoover 
for  injuries  sustained  tnereby,  but  Uiat  lie  waa 
not  required  to  inspeot  the  rojaid-bed,  but  only  to 
notice  obvious  deteots;  that  the  fact  that  he 
ought  to  have  known  Of  the  defeats,  if  he  had  ex- 
amined, or  had  means  of  knowing  of  them,  would 
not  preclude  his  recovery,  unless  he  did  know, 
or  by  the  exeroise  of  reasonable  care  oughc  to 
have  Icnown,  of  them.  Held,  that  the  instruc- 
tion was  not  erroneous,  when  construed  in  oon- 
necUon  with  instructions  given  for  defendant,  to 
the  effeot  that  defendant  did  not  warrant  to  Ita 
servants  tbe  sate  condition  of  its  track,  but  only 
that  it  would  use  reasonable  care  in  oonstmoting 
and  repairing  it,  and  that,  if  it  used  such  care. 
It  would  not  be  liable.— Little  Bock  &  Ft.  S.  Ry. 
Co.  V.  Voss,  (Ark.)  18  &  W.  ITi. 

67.  Nor,  when  construed  in  connection  with 
such  instractions  for  defendant,  was  there  error 
in  an  instruction  for  plaintiff  that  a  master, 
though  not  to  be  held  as  guarantying  the  absolute 
safety  of  the  apparatus  provided  for  his  servants, 
is  bound  to  observe  all  tbe  care  which  the  exi- 
genciee  of  the  occasion  reasonably  require,  in 
fnrnishing  instrumentalities  reasonably  safe  for 
use.— Little  Bock  ft  Ft.  S.  By.  Co.  v.  Voss, (Ark.) 
18  S.  W.  179. 

68.  A  railway  switchman,  while  nnooapling 
moving  cars  at  night,  was  injured  by  reason  Ok 
his  foot  being  caught  between  switch-rails  insuf- 
ficiently blocked.  Hs  was  familiar  with  the 
yard  and  traoKS  where  the  accident  happened, 
and  with  the  methods  pnrsned  by  tbe  railway 
company  in  blocking  its  tracks,  but  had  no  actual 
Knowledge  ot  the  defective  block.  Held,  that 
the  question  of  his  negligence,  under  the  oirctua- 
stances,  was  for  the  jury.  Sbbbwood,  C.  J., 
contra.— Alcorn  r.  Chicago  &  A.  B.  Oa,  (Ho. 
Sup.)  18  &  W.  188. 

Contributory  negligence. 

60.  Plaintiff  was  injured  whlla  blasting  rook 
in  defendant's  quarry,  and  sought  damages  there- 
for on  the  ground  tiiat  by  reason  of  defendant's 
failure  to  remove  oertain  loaded  cars  from  the 
works,  as  was  its  duty,  plaintiff's  exit  to  a  safe 
retreat  from  the  flying  debris  was  cut  olL  Tbe 
evidence  showed  that  plaintiff  made  the  blast 
with  full  knowledge  of  where  the  cars  stood, 
and  that  they  obstructed  his  escape.  Held,  that 
plaintiff  was  guilty  of  contributory  negUt^ence, 
and  could  not  recover.— Wilson  r.  Louisville  s 
N.  B.  Co.,  (Ky.)  18  S.  W.  688. 

70.  In  an  action  against  a  railroad  company 
for  personal  injuries,  plaintUPs  evidence  showed 
tnat  he  was  a  night  switchman  in  the  employ  of 
defendant;  that  he  was  obliged  to  step  across  a 
track  adjoining  the  one  on  whlob  his  train  was 
standing.  In  order  to  get  in  line  with  the  ea- 

fineer,  and  signal  him  to  stop  and  back;  that 
is  eye*  were  necessarily  turned  towards  the  en- 
fineer  while  thus  looking  and  signaling;  that, 
aving  given  the  necessary  signals,  he  started 
back  towards  his  train ;  that  in  crossing  the  traok 
he  was  struck  and  injured  by  an  approaching 
passenger  train,  which  he  had  not  seen;  that  it 
was  all  the  work  of  a  minute  or  80  seconds;  that 
the  passenger  train  was  running  at  an  unlawful 
rate  of  speed ;  and  that  be  oould  not  see  it  ap- 
proaching because  of  oars  standing  on  a  spur 
track  near  by,  though  some  of  his  evidence  tend- 
ed to  showtbat  he  might  have  seen  the  bead-light 
of  tbe  approaching  engine  for  180  feet.  Heid. 
that  it  could  not  oe  sud  as  a  matter  of  law  that 
plaintiff  was  guilty  of  contributory  negligence. 
— Bluedorn  v.  HIssouri  Pac.  By.  Co.,  (Ho.  Sup.) 
18  S.  W.  1108. 

71.  Whether  or  not  a  servant  of  a  railroad 
oompany  was  guilty  of  negligence  in  standing  on 
the  rails  of  the  track  In  attempting  to  couple  a 
moving  to  a  stationary  car  is  a  question  for  the 
jury.— Hamilton  v.  Rich  Hill  Coal  Hin.  Co.. 
(Ho.  Sup.)  18  8.  W.  977. 

73.  In  an  action  against  a  railroad  company  tor 
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the  death  of  a  lOcomotlve  engineer,  aa  to  tlie  con- 
tributory negligence,  the  evidence  showed  that  the 
engine,  to  which  was  attached  a  freight  train,  was 
running  at  from  9  to  17  miles  an  honr ;  that  the 
wreck  occurred  about  6  o'clock  on  a  dark  winter 
morning;  tbat  the  engine  was  a  powerful  one,  in 
good  condition,  and  carried  a  head-light  that 
shone  on  the  track  about  100  yards  in  front  and 
over  the  right  of  way;  that  deceased,  tbe  en- 
gineer, from  his  engiiie,  might  have  seen  a 
rock  overhanging  tbu  track,  and  ascertained 
its  position  by  examining  it;  that  he  ought  to 
have  known  that  the  place  was  liable  to  be  ob- 
structed by  land-slides;  that  on  the  night  of  the 
wreck,  and  shortly  before  it,  he  had  been  cau- 
tioned by  the  conductor  to  look  out  for  obstruc- 
tions, and  run  slow;  that  an  obstruction  where 
the  wreok  occurred  oould  be  seen  at  a  distance  of 
from  80  to  400  yards,  and,  if  deceased  had  kept  a 
steady  lookout,  he  cod  Id  have  seen  the  obatruo- 
tion  &  time  to  prevent  the  accident.  The  track 
was  not  obstructed  between  two  and  three  hours 
before  tbe  wreck,  and  there  was  nothing  to  show 
that  the  land-slide  occurred  before  the  engine 
was  almost  at  the  spot.  The  brakeman  heard 
the  whistle  for  brakes  only  a  moment  before  tbe 
accident,  and  the  conductor  did  not  hear  It  at 
all.  Held,  that  a  ending  that  deceased  was  not 
guilty  of  contributory  negligence  should  not  be 
disturbed.— Little  Rock  &  Ft.  B.  Ry.  Co.  v.  Vosa, 
(Ark.)  18  8.  W.  172. 

75.  In  an  action  of  damage  tor  the  death  of 
plaintiff's  decedent,  a  laborer  on  defendant  rail- 
road, it  appeared  tbat  deoedent  was  killed  b^ 
alighting  from  a  moving  train.  There  was  testi- 
mony, though  conflicting,  that  the  supervisor  of 
the  work  ordered  the  men  to  get  oS  where  H. 
was  at  work  "if  the  train  should  bo  going  slow 
enough;"  if  not,  to  go  to  the  next  station,  and 
return  on  the  gravel  train.  The  deceased  Jumped 
off,  and  was  killed.  Defendant  requested  that 
the  court  charge:  "If  you  shall  find  •  •  • 
that  the  supervisor  said  to  the  hands,  '  If  the 
train  is  going  slow  enough,  get  off  where '  H.  '  is 
at  work;  if  not,  go  on  to  'F.,  '  and  come  back  on 
the  gravel  train,  •  •  •>  and  a  disoretion  vras 
left  the  hands  whether  they  would  ]ump  off  or 
not,  then  the  plaintiff  ouanot  recover  on  aoconnt 
of  the  aupervisor'a  order  or  direction. "  Held, 
tbat  the  refusal  to  so  charge  was  error. — Louis- 
ville &  N.  R.  Co.  T.  Pitt,  (Tenn.)  18  B.  W.  118. 

74.  In  an  action  against  a  railroad  company  for 
the  death  of  a  locomotive  engineer,  resulting  from 
an  obstruction  on  the  track  caused  by  the  falling  of 
a  rook  hanging  near  the  road-way,  it  was  not  error 
to  modify,  as  shown  by  the  brackets,  defendant's  re- 
quest to  instruct  that^  if  the  track  waa  straight  for 
a  certain  distance  before  reaching  the  obstruotion, 
and  the  obstruction  oould  have  been  seen  at  that  dis- 
tance, and  the  train  checked  in  time  to  avoid  tbe 
accident,  and  deoeased  [from  negligence]  failed 
to  discover  the  obstruction,  or  [having  disoov- 
«red  it  failed  to]  resort  to  tbe  necessary  precau- 
tiou  to  stop  the  train,  plaintiff  could  not  recover. 
-Uttle  Rook  &  Ft.  B.  By.  Ck>.  v.  Voss,  (Ark.) 
18  &  W.  178. 

76.  Nor  was  It  error  to  modify,  •■  shown  by 
the  brackets,  defendant's  request  to  instruct  that 
deceased  was  guilty  of  contributory  negligence 
if,  bv  reason  of  tbe  wet  weather,  it  was  danger- 
ous for  trains  to  pass  the  place  of  the  accident, 
on  account  of  the  liability  ot  land-slides,  and  if 
be  knew  [or  ought  reasonably  to  have  known] 
of  that  fact,  and  if  he  had  been  oautioned  to  use 
extra  care,  and  failed  to  do  so.— Little  Rock  & 
Ft  B.  Ry.  Co.  V.  Voss,  (Ark.)  18  S.  W.  172. 

70.  Nor  was  it  error  to  modify,  as  shown  by 
the  brackets,  defendant's  request  to  instruct 
that,  if  the  obstruction  could  have  been  discov- 
ered a  certain  distance  ahead  of  the  engine,  and 
if  the  train  could  have  been  checked  by  the  use 
of  certain  precautions,  which  it  was  usual  to 
resort  to  under  such  circumstances,  tbe  failure 
of  deceased  [to  discover  the  obstruction,  or,  if 
he  saw  the  obstruction  in  timCj]  to  take  such 
precautions,  would  prevent  plaintiff  from  re- 
covering.—Little  Rock  &  Ft.  8.  Ry.  Ca  T.  Voss, 
(Ark.)  18  S.  W.  178. 


77.  ITor  was  It  error  to  modify,  m  diown  b^ 
the  brackets,  defendant'a  request  to  instraiA 
that,  if  the  night  was  wet  and  stormy,  and  de- 
ceased was  cautioned  tb  run  with  care,  and  knew 
or  bad  suIBolent  means  of  knowing  [and  oogfat 
to  have  known]  the  danger  on  that  part  of  the 
road,  it  waa  his  duty  to  run  at  such  speed  aa 
would  enable  him  to  atop  the  train  in  case  of  an 
obstruction,  and,  if  he  could  have  done  ao  and 
failed,  plaintiff  could  not  recover. — Little  Kock 
&  Ft.  B.  Ry.  Ca  T.  Voss,  (Ark.)  18  a  W.  173. 

Contributory  negligence^Taking  need- 
less risks. 

78.  In  an  action  by  a  section  hand  agsinat  a  rail- 
road company  for  personal  injuries,  it  appeared 
that.  While  the  foreman  and  section  gang.  Includ- 
ing plaintiff,  were  going  to  their  work  on  a  hand- 
car, they  met  a  train,  which  when  first  seen  was 
1,000  feet  from  them,  and  was  oominK  towards 
them  at  the  rate  of  85  or  40  miles  an  honr ;  that  the 
men  got  off  the  car  and  attempted  to  take  It  from 
the  track,  until  the  train  was  within  60  feet,  when 
the  foreman  told  them  to  let  go,  and  get  out  of  tbe 
way.  Plaintiff  in  doing  so  tripped  and  feU,  and 
the  hand-car,  when  knodced  from  tbe  track  by  the 
engine,  struck  and  injured  him.  Held  that,  in 
view  ot  tbe  duty  of  the  men  to  remove  the  car  to 
prevent  possible  injury  to  the  pasaengers  on  tbe 
train,  and  of  the  tacit  direction  of  the  foreman  to 
remove  it,  it  oould  not  be  said,  as  matter  of  law, 
that  plaintiff  was  guilty  of  contributory  neirli- 
^ence,  and  the  question  was  properly  left  to  the 
]ury.---8chroeder  v.  Chicago  &  A.  Ry.  Go.,  (Mo. 
Bup.)  18  S.  W.  1094. 

79.  Plaintiff's  intestate  was  engaged,  with 
other  workmen,  in  trying  to  remove  a  mass  of 
drift-mood  which  had  lodged  against  defendant's 
temporary  bridge  overariver.  The  superintend- 
ent in  charge  knew  there  was  imminent  danger 
that  tbe  bridge  would  give  way,  yet  no  means  of 
escape  were  provided  for  the  workmen.  The 
bridge  and  part  of  the  drift  finally  gave  way, 
and  the  workmen  escaped  to  a  stationary  part  of 
the  drift;  whereupon,  there  being  imminent  dan- 
ger tbat  such  part  would  give  way  also,  intestate 
jumped  into  the  river,  swam  towards  the  shore, 
and  was  drowned.  Held,  that  plaintiff  could  re- 
cover for  his  death,  although  bis  fellow- workmen 
remained  on  tbe  stationary  part  of  the  drift,  and 
were  rescued.— Louisville  &S.  B.  Co.  v.  Shivell's 
Adm'r,  (Ey.)  18  a  W.  914. 

Use  of  defective  appliances. 

80.  In  a  suit  by  a  brakeman  for  personal  in- 
juries sustained  while  making  a  coupling,  it  is 
error  to  chtu-ge,  if  the  "goose-neck"  coupling  ap- 
paratus was  not  more  dangeroos  than  an  ordinary 
coupler,  and  "if  plaintiff  knew  of  its  being  there, 
and  did  not  use  ordinary  oare, "  eta,  be  cannot 
recover,  since  the  existence  of  either  of  the  facti 
connected  by  "and"  would  defeat  a  recovery.— 
Texas  &  N.  O.  A.  Co.  ▼.  Conroy,  (Tex.  Sup.)  IS 
&  W.  609. 

81.  In  a  anlt  by  a  brakeman  tor  personal  in- 
torles  sustained  while  making  a  ooapling,  the 
following  charge  is  not  erroneous:  "B  tbe  jury 
believe  from  ue  evidence  that  the  gooee-neck 
might  have  been  seen  by  tbe  plaintiff  on  tbe  oc- 
casion in  question,  but  tbat  he  did  not  in  fact 
notice  it,  then,  it  tbe  jury  believed  that  plaintiff 
did  not  expect,  and  bad  no  reason  to  expect,  the 
goose-neck  there,  and  was  not,  in  view  ot  the 
circumstanoea,  guilty  of  negligence  in  not  noUo- 
Ing  it,  tbe  plaintiff's  fallnre  to  notice  it  woold 
not  debar  a  recovery.  "—Texas  &  N.  O.  K.  Co.  v. 
Conroy,  (Tax.  Bup.)  18  B.  W.  609. 

89.  Flaintlfl,  in  charge  ot  defendant'a  ■blood- 
mill,"  while  reaching  Into  the  mill  to  extract  a 
nail,  was  injured  by  tbe  machinery  aaddenly 
starting.  It  was  started  and  stopped  by  pullinir 
ropes  tbat  changed  the  belt  to  a  live  or  dead 
wheel  on  the  shaft  nnder  tbe  celling  of  the  room 
overhead  and  out  of  sight  of  plaintiff.  Tlie  mill 
bad  started  several  times  before  without  any 
movement  of  the  ropes,  but  this  was  unknown  to 
plaintiff.  Held,  that  the  questf-m  of  plaintilTs 
exercise  of  .  common  pradense   is  the  oirouB- 
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stances,  he  bavlng  been  Instructed  by  the  master 
mectaanio  that  when  the  ropes  wore  in  a  certain 
position  the  mill  would  stop,  was  for  the  Jury  to 
determine.— Blanton  v.  Dold,(llo.  Sup.)  18  S.  W. 
114S. 

8&  The  evidence  beinff  that  a  railroad  em- 
ploye remained  In  the  employ  ol  the  company 
after  notifying  it  of  a  defect  in  machinery  used 
by  him,  the  court  erred  in  withdrawing  from  the 
Jmy  the  question  of  his  contributory  negligence 
when  injured  by  the  machinery,  by  instructing 
them  that  it  would  not  be  negligence  for  the  em- 
ploye to  remain  with  his  master  after  ascertain- 
fng  defects  in  the  machinery,  provided  he  noti- 
flea  the  master  thereof.— lutemational  &  Q.  TX. 
Ry.  Ca  V.  Williams,  (Tex.  Sup.)  18  8.  W.  700. 

ATermenta  as  to  laok  of  oontribu- 

tory  negligence. 

84.  In  an  action  against  •  railroad  company 
for  Iniuries  to  a  bnuceman  caused  by  the  neglf- 
sence  of  an  engineer,  who  was  alleged  to  bare 
been  incompetent  by -reason  of  his  drinking  hab- 
its, of  whlcn  defendant  had  Icnowledge,  it  was 
not  entitled  to  an  arrest  of  judgment  on  the  ground 
that  the  complaint  failed  to  state  that  plaintifT 
was  Ignorant  of  the  engineer's  incompetency,  as 
the  burden  of  showing  contributory  negligence 
was  on  defendant.— WiUiams  v.  Hiaaouri  fae. 
By.  Co.,  (Ho.  Sup.)  18  B.  W.  1098. 

Master  in  Ohanoery. 

See  Equity,  11-15. 

measure  of  Damages. 

See  Damages. 

MECHANICS'  UENS. 

Property  snbject  to — Fabllo  buildings. 
1.  Laws  of  Texas  granting  to  mechanics  liens 
on  "all  buildings"  which  they  may  erect,  will 
nottnclnde  public  bnildings  and  grounds.  Atas- 
cosa Co.  V.  Angus,  (Tex.  Sup.)  18  B.  W.  668, 
followed.— City  of  t)allas  t.  Loonie,  (Tex.  Sup.) 
18  a  W.  786. 

3.  Since  the  Texas  statute  In  respect  to 
mechanics*  liens  does  not  expressly  include  pub- 
lic buildings,  a  mecttaoic's  lien  cannot  be  en- 
forced against   a  coaoir  ootirt-house,   and   the 

Sublic  square  on  which  ft  Is  situated.— Atascosa 
Onnty  t.  Angus,  (Tex.  Bnp.)  18  S.  W.  668. 

Who  may  claim. 

8.  Mill.  &  V.  (Tode,  t  2789,  gives  a  lien  upon 
any  tract  of  land  on  which  a  house  has  been  built 
or  repaired,  "by  special  contract  with  the  owner," 
in  favor  of  the  "mechanic  or  undertalicr,  founder 
or  machinist,"  who  does  work  or  furnishes  ma- 
terials. By  section  8746  this  lien  is  extended  to 
"every  journeyman  or  other  person  employed  by 
such  mechanic,  founder,  or  machinist"  to  work 
on  the  building,  or  furnish  materials  for  the 
same.  Eeld.  that  Act  1860,  o.  114,  (Mill.  &  V. 
Code,  i  2740,)  amending  section  8789,  so  that  the 
benefits  thereof  shall  apply  to  "all  persons  doing 
any  portion  of  the  work,  or  furnishing  any  por- 
tion of  the  material,  for  the  building  contemplat- 
ed in  said  section, "  in  no  way  affects  section 
S746,  and  gives  no  lien  to  persons  furnishing 
materials  to  a  subcontractor. — Bedford  Stone  Co. 
V.  Board  of  Publication  of  Cumberland  Presby- 
terian Church,  (Tenn.)  18  B.  W.  406. 

4.  The  fart  that  the  owner  owed  the  prinoipal 
contractor  nothing  when  subcontractors  gave  no- 
tice of  their  claim  for  a  mechanic's  lien  is  no  de- 
fense to  the  subcontractors'  claim. — Beeves  v. 
Henderson,  (Tenn.)  18  H.  W.  818. 

Proceedings  to  perfect. 

5.  Where  a  contractor  purchases  materials 
for  a  building  in  a  lump  for  an  entire  price,  and 
this  appears  oy  the  account  filed  by  the  lienor,  it 
is  not  necessary  that  the  account,  to  be  "Just  and 
true, "  place  a  value  on  each  item,  but  it  is  suffl- 
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eienl  that  the  Items  he  speoiHed  and  the  lump 
mloe  given.— Grace  v.  Kesbit,  (Mo.  Sup.)  18  S 
W.  1118. 

<L  Under  Rev.  St.  1879,  {  8178,  relating  to 
mechanics'  liens,  and  requiring  that  there  shall 
be  filed  "a  just  and  true  account  of  the  demand 
uue  *  *  *  after  all  just  credits  have  l>eeB 
given, "  and  section  8190,  reqairing  that  a  notice 
Be  given  the  owner  that  the  lienor  "holds  a  claim 
against  such  building  or  improvement,  setting 
forth  the  amount  and  from  whom  the  same  is 
due,"  it  is  Bufflcient  that  there  be  one  account 
flied  and  one  notice  given,  though  the  material 
was  tarnished  under  more  than  one  contract.— 
Grace  v.  Nesbit,  (Mo.  Sup.)  18  S.  W.  1118. 

7.  Under  the  requirement  of  the  statute  re- 
lating to  mechanics'  liens,  that  a  contractor  shall 
file  lis  contract  in  the  county  clerk's  office  "with- 
in foor  months  after  the  indebtedness  shall  have 
accrued, "  in  order  to  fix  the  Hen,  the  contract 
may  he  filed  at  the  time  of  its  execution,  and  b^ 
fore  or  at  the  time  the  indebtedness  accrues;  and 
such  filing  secures  a  lien  against  the  proposed 
building,  and  as  much  of  the  land  as  is  neces- 
sarily connected  therewith,  which  lien  is  supe- 
rior to  a  deed  of  trust  given  to  secure  a  note  for 
the  purchase  money  of  the  property.— Claes  v. 
Dallas  Homestead  &LoanAas'n,  (Tex.  Sup.)  18 
B.  W.  421. 

8.  Under  Rev.  St  art.  8166,  providing  that  a 
duplicate  of  the  bill  of  particulars  of  the  lien 
debt  must  be  recorded  within  six  months  from 
the  maturity  of  the  debt,  and  that  a  copy  must 
he  served  on  "the  party  owing  the  debt, "  without 
specifying  within  what  time  such  copy  shall  be 
served,  the  failure  to  serve  such  party  with  a 
copy  of  the  bill  of  particulars  within  six  months 
after  the  maturitv  of  the  debt  does  not  prevent 
the  Hen.— Oiilespie  v.  Remington,  18  &  W.  838, 
66  Tex.  108. 

9.  Under  the  mechanic's  lien  law,  it  Is  not 
necessary  that  the  bill  of  particulars,  setting  out 
the  items  of  the  debt  and  describing  the  prop- 
erty to  be  charged  with  a  lien,  should  allege 
that  defendant  owns  the  property,  or  has  any  In- 
terest in  it.— Qllleaple  v.  Remington,  18  B.  W. 
888,  66  Tex.  108. 

10.  Acts  1889,  o.  lOS,  (  1,  provides  (1)  for  Hens 
by  journeymen,  subcontractors,  etc.,  and  that 
notice  shall  be  given  the  owner  that  the  lien  is 
claimed;  (8)  that  the  some  shall  have  precedence 
over  all  other  liens,  provided  a  statement  of  the 
amount  due  shall  be  filed  with  the  county  reg- 
ister, etc.  Held,  that  registration  is  not  neces- 
sary, as  between  the  owner  and  subcontractor 
or  material-man.  As  to  them,  notice  to  the  own- 
er Is  all  that  is  necessaiy  to  create  a  lien. —Reeves 
V.  Henderson,  (Tenn.)  18  8.  W.  818. 

Notice. 

11.  Under  Rev.  St.  1879,  H  8190,  8192,  provid- 
ing that  the  notice  of  Hen  t>e  served  on  every  per- 
son for  whose  immediate  use,  enjoyment,  or  ben- 
efit the  building  shall  be  made,  his  agent  or 
either  of  them,  service  on  one  who  held  the  title 
as  trustee  for  himself  and  another,  who  signed 
the  buildine  contract  as  trustee,  and  who  super- 
vised the  construction,  is  sufficient,  his  acknowl- 
edgment of  service  reciting  that  it  was  for  him- 
self and  the  other.— Grace  v.  Hesbit,  llSo.  Sup.) 
18  S.  W.  1118. 

18.  A  notice  of  claim  of  lien  by  subcontractors 
to  the  owner  "that  we  will  proceed  to  take  a  me- 
chanic's lien  on  your  house  and  lot  in  Johnson 
City,  Tenn.,  for  work  and  materials  furnished 
in  erecting  your  house,  unless  said  claim  is  paid, " 
is  sufficient,  aithcugh  not  to  be  commended.— 
Reeves  v.  Henderson,  (Tenn.)  18  S.  W.  843. 

Enforcement — Against  acljoining  own- 
ers. 

18.  When  ownei-s  of  adjoining  lots  jointly 
contract  for  the  erection  of  one  building  upon 
the  entire  tract,  they  may  be  joined  as  defend- 
ants in  a  suit  to  foreclose  a  mechanic's  lien  on 
such  building. — C.  B.  Carter  Lumber  Co.  v, 
Simpson,  (Tex.  Sup.)  18  a  W.  818. 
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14.  Whom  tbe  pWntlfl,  in  a  snit  ■gainst  ad- 
JolnlnR  lot-owners  under  a  cootraot  tor  the  eroe- 
tion  of  one  bnildin*  thereon,  dismisses  as  to  one 
defendant  and  seeks  to  enforce  his  lien,  propor- 
tionately reduced,  as  to  the  others,  the  latter  will 
not  be  heard  to  complain  of  such  apportioament, 
— G.  B.  Carter  Lumber  Co.  t.  Simpson,  (Tez. 
Sup.)  18  8.  W.  SISl 

Ehiforoement — Pleading. 

15.  Where  the  petition  In  a  anlt  to  recover 
for  lumber  and  material  furnished,  and  to  en- 
force a  lien  therefor,  alleKes  the  facts  constituting 
the  Uen,  and  prays  a  foreclosure  thereof,  and  the 
registered  aflfdaflt  attached  to  the  petition  states 
that  It  Is  filed  to  "fix  and  secure"  plaintiff 's  Hen, 
the  lien  is  sufflcientlv  asserted.— QUlesple  r. 
Remington,  IB  B.  W.  888,  M  Tez.  106. 

16.  Under  the  mechanics'  lien  law,  it  is  not 
neoessary  to  the  validity  of  the  Uen  that  the  date 
of  the  agreement  for  lumishtng  the  lumber  and 
material  be  set  out  in  the  petition  in  the  suit  to 
«atoroe  the  lien.  It  is  suinclent  to  set  out  the 
date  when  the  debt  for  the  material  became  due. 
— Ollleapie  r.  Bemington,  18  &  W.  888,  66  Tex 
106. 

17.  A  description  of  the  premises  sought  to  be 
charged  with  the  Uen  as  "House  Ko.  823,  occupied 
by  said  [lien  debtor]  as  his  residence,  and  be- 
ing on  a  lot  or  tract  of  land  bounded  by"  certain 
described  premises  and  streets  in  a  certain  city 
and  couaty,  is  sufficient. —OlllespieT.  Bemington, 
18  a  W.  &8,  66  Tez.  108. 

18.  The  omission  from  a  petition  in  an  action 
to  enforce  a  lien  for  materials  of  the  allegation 
that  the  materials  went  Into  the  construcuon  of 
the  Improvement  is  cured  by  the  averment  of  tbe 
answer  that  tbe  materials  were  not  used  in  the 
constraction  of  the  building.— CIraca  t.  Hesbit, 
(Ho.  Bnp.)  18  &  W.  1118. 

Memorandum. 

SnfDcIenoy  of,  see  IVauds,  Statute  nf,  t. 

Merger. 

Of  taz-Uen  in  Judgment,  see  Taxation,  t. 

Meaoe  Froflt*. 

8m  JV«etm«nt,  8. 

MINES  AND  MININQ. 

ConTeyanees. 

1.  "Die  owner  of  land  conveyed  it,  reserv- 
ing "the  minerals  of  all  the  precious  kinds,  * 
and  complainant  acquired  from  the  grantee  "one- 
half  of  the  coal  and  minerals"  in  said  land,  "ez- 
oept  the  minerals  of  all  the  precious  kinds. "  By 
a  subsequent  deed  the  original  owner  assumed  to 
oonvey  "the  minerals  on"  the  said  land,  and  tho 
title  created  by  such  subsequent  deed  was  ao> 

r'red  by  defendant.  Held,  that  defendant's 
m  to  own  all  the  miaerals  in  the  land  con- 
stituted a  olODd  on  complainant's  tiUe,  since 
the  second  deed  passed  title  only  to  the  precions 
minerals,  while  complainant's  deea  gave  him  ti- 
tle to  aU  the  other  minerals. — ^Pesme  t.  Coal 
Creek  Hin.  &  Mannf'g  Co.,  (Tenn.)  18  8.  W.  408. 

Mining  leases. 

2.  A  mining  lease  provided  that  the  lessee 
should  commence  testing  the  land  within  three 
years,  and  to  pay  the  lessor  "one-tenth  of  the  net 
profits  of  whatever  may  be  discovered  and  worked 
In  and  upon  said  lands  deemed  advisable  to  be 
tested  and  worked"  by  the  lessee.  Held  that, 
if  sncn  lease  be  construed  to  bind  the  lessee 
to  "test  and  work"  within  three  years  any  land 
deemed  advisable,  tbe  consideration  fails  with 
the  lessee's  failure  to  "test  and  work"  the  land 
within  that  time.  — Fetroloum  Co.  v.  Coal,  Coke 
&  Manuf'g  Co.,  18  8.  W.  65,  89  Tenn.  881. 

8.  If  the  lease  be  conatraed  to  bind  the  lessen 
to  "test"  the  land  within  three  years,  and  to  re- 
«utre  the  working  thereof  within  a  reasonable 


time,  both  provldona  are  oonditlona  on  wtiioh 
the  lease  depends.— Petroleum  Co.  v.  Coal,  Coke 
&  Manuf'g  Co.,  18  8.  W.  66,  89  Tenn.  881. 

4.  Where  the  only  consideration  for  a  lease 
of  lands  supposed  to  contain  minerala  is  the 
"testing  and  working"  of  the  land  by  the  lessee 
within  a  specified  time,  the  exploration  to  ascer- 
tain the  presence  of  minerals  should  t>e  substan- 
tially and  tboroughly  made;  and  evidence  that  a 
non-expert  went  over  100,000  acres  of  land  cov- 
ered by  many  leases,  and  that  he  obtained  some 
specimens  of  coal,  and  made  some  inexact  meas- 
urements of  exposed  veins,  is  insalfloient  to  show 
a  bona  fide  "test.  "—Petroleum  Co.  v.  Coal,  Coka 
&  UannPg  Co.,  18  8.  W.  66,  88  Tenn.  881. 

Check  welghman — ^Prosecution  of  mine 
owner  for  intimidating. 

5.  A  president  of  a  mining  company,  who  no- 
tifies the  miners  that  he  will  shut  down  the  mine 
unless  the  miners  discharge  the  check  weigh- 
man  hired  by  them,  does  not  violate  Act  Uarcb, 
1887,  providing  for  tlie  appointment  of  a  check 
welglunan  by  miners,  and  that  he  shall  not  be 
"interfered  with  or  Intimidated  by"  the  agent, 
owner,  eto.  Lca,  J^,dlssenting.— State  t.  Jen- 
kins, (Tenn.)  18  8.  W.  849. 

Indlotment    for    retamlng    lUse 

weights. 

6.  Defendant  a  welghman  In  a  ooal  mine, 
waa  Indicted  under  Act  JCardt  96,  1887,  provid- 
ing for  the  weighing  of  ooal  mined,  and  making 
willfully  taking  more  pounds  for  a  ton  of  oou 
than  is  provided  by  law  a  miademeanor.  The 
proof  showed  that  a  car-load  of  ooal  was  aent  out 
of  the  mine  by  a  miner,  and.  It  appearing  by  the 
scale  that  it  weighed  more  than  2,600  poanos,  it 
was  not  weighed,  and  the  miner  was  credited 
with  2,600  pounds  only.  Defendant  claimed  that 
by  contract  with  tbe  miners,  made  in  iras,  the 
coal  was  "to  be  weighed  in  the  same  manner"  as 
"bow  established;"  and  by  that  «n«tiim  «  car 
containing  more  than  2,600  pounds  wae  aedited 
to  the  miner  as  2,800  pounds.  Held,  such  eas- 
tern and  contract  were  no  dnfnnan  flmltli  T. 
Bute,  (Tenn.)  18  B.  W.  248. 

Minor. 

See  Ouardtan  and  Ward;  Itkfatun;  Pmnrntiuti 
Chad. 

Misjoinder. 

Of  causes  of  action,  see  A.etfion. 

counts,  see  Indictment  and  lnformatUm,i,^ 
partlea,  aee  Parttet,  6. 

Monopolies. 

Eizcluslve  liack  privilege  on  depot  gnmnds,  aw 
Carrien,  1. 

MOBTQAQEB. 

Bee,  also,  CTiattel  Jf  ortffOffes. 

Adverse  possession  by  mortgagor,  aee  Aitoerm 

Possession,  14, 
Lien,  priority  over  Judgment,  see  Jtidgment,  IT. 
On  raUroads,  see  Bailroad  CompanUa,  S. 
Sabrogation  to  rights  «f  mortgagee,  aee  Sulmaiy 

tion,  2. 

Absolute  deed. 

1.  A  deed  of  certain  leits  stated  tbat  it  was 
given  to  Indemnify  the  grantor's  snreties  on  a        i 
certain  bond  tor  a  designated  amount,  payable 
at  her  death,  and,  to  save  them  from   pecuniary 
harm,  conveyed  "in  trust,  however,  as  aforesaid, 
to  the  intent"  tbat  the   benefloiaries  "shall  have         I 
possession,  exclusive  oontrol,  and  management  of 
the  lots,  and  be  entitled   to  all   the   profits  and 
rents;"  and  the  trustee,  at  the  death  of  the  gran-        i 
tor  or  thereafter,  as  the  beneficiaries  may  direct,         I 
shall  "make  and  convey  such  title  as  is  vested 
in  him"  to  any   person  or  persons  whom  the  ben- 
eflclariesmay  designate,    fletd.  that  <tbe  instra- 
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nmt  WM  in  the  nature  of  a  mortnge,  and  not  an 
alwolute  oonveyanoe. — ^Fountain  ▼.  Bcbnlenbers  ft 
Boeokler  Lumber  Co.,  CMo.  Sop.)  18  S.  W.  1U7. 
a.  A  homestead  worth  at  least  9800  waa  oon- 
Teyed  for  a  consideration  of  tlSO.  The  convey- 
ance was  absolute  in  form,  and  recited  a  consid- 
eration of  1300.  The  grantor  had  offered  to  sell 
the  grantee  the  property  for  $1,000,  and  the  lat- 
ter had  replied  that  he  did  not  have  the  money 
in  hand,  but  would  let  the  grantor  have  tlSU, 
•nd,  if  the  latter  decided  to  move,  he  could 
oome  back  and  get  the  other  1850.  The  grantor 
remained  in  possession  after  the  dellrery  of  the 
deed.  After  the  grantor's  death,  the  grantee 
•aid  that  he  only  wanted  his  money  back,  with 
interest  Held,  that  proof  of  these  facts  Justi- 
fied a  decree  declaring  the  deed  to  be  a  mortgage. 
— Oray  ▼.  Shelby.  (Tex.  Sup.)  18  &  W.  SOt. 

Pleading. 

8.  lo  a  suit  to  have  a  deed  declared  a  mort- 
gage, a  petition  which  allegea,  In  effect,  that 
the  true  object  and  intent  of  the  instrument 
was  that  It  should  stand  as  security  for  the  sum 
advanced  for  its  consideration,  sufflctently  al- 
leges the  existence  of  a  mortgage  debt.— Gray  v. 
Shelby,  (Tex.  Sup.)  18  B.  W.  809. 

—  Evidence. 

4.  In  a  salt  to  have  a  deed  declared  a  aiort- 
cage,  evidence  of  the  grantor's  wife  to  the  effect 
uiat  when  she  signed  the  deed  she  did  not  un- 
dersta^  It  to  be  a  conveyance,  that  she  signed 
It  simp^  for  the  purpose  of  securing  the  grantee 
for  his  money,  that  it  was  the  understanding  all 
fhe  time  that  it  was  to  be  a  security,  and  that 
•he  was  not  examined  apart  from  her  husband, 
aa  stated  in  the  oertillcate  of  acknowledgment, 
is  Inadmissible^— Orsy  r.  Shelby,  (Tex.  Sup.)  18 
8.  W.  809. 

5.  An  instruction  that  Where  one  of  the  par- 
ties, in  trespass  lo  try  title,  alleges  that  the  deed 
under  which  the  other  claims,  though  absolute 
on  its  face,  was  really  intended  as  a  mortgage, 
be  mnst  prove  "clearly  and  satisfactorily"  that 
■nch  was  the  case,  is  erroneous,  in  exacting  a 
higher  degree  o|  proof  than  the  law  requires  In 
anch  cases.— Wallace  v.  Berry,  (Tex.  Sup.)  18  8b 
"W.  69B. 

Signature. 

0.  Gen.  St.  e.  3^  S  80,  provides  that  fhe  au- 
thority of  an  agent  to  sign  Ms  principal's  name 
"as  surety"  must  be  in  writing,  signed  by  the 
principal;  and,  if  the  prlnclpaT  does  not  write 
fkis  name,  then  he  must  sign  by  his  sign  or  mark, 
whioh  mnst  be  made  "In  the  presence  of  at  least 
one  creditable  attesting  witntiss. "  Hsid,  that  the 
Biethod  of  signing  herein  prescribed  does  not  ap- 

?ily  to  a  person  signing  his  name  to  a  mortrnge. 
8  S.  W.  869,  revene£— Measles  r.  Martin,  (Ky.) 
18  &  W.  1088. 

7.  Since  Civil  Oode,  I  78S,  suheeo.  7,  whioh 
provides  that  the  word  "signature"  Includes  a 
mark  by  or  for  a  person  who  cannot  write  "if  his 
name  be  subscribed  to  an  instrument  by  a  person 
who,  near  thereto,  writes  his  own  name  as  a  wit- 
ness, "  Is  found  under  the  title  relating  to  the 
rules  of  eonstmetion  of  the  Oode,  such  subsec- 
tion applies  only  to  snch  instruments  as  are  re- 
onired  to  beexecnted  under  the  provisions  ot  the 
Code:  and  where  a  wife  relinqnisbes  her  dower 
right  in  land  by  signing  her  mark  to  a  mortgage, 
and  acknowledging  the  same  before  the  county 
clerk,  and  in  a  snoseqnsot  action  of  foreclosure 
pleads  turn  eat  factum,  the  certificate  of  the  lat- 
ter is  competent  evidence  that  she  signed  the 
mortgage.  18  S.  W.  869,  reversed.— Measles  v. 
Martin,  (Ky.)  18  &  W.  1088. 

Ijien — Accretions. 

8.  H.  purchased  a  tract  of  land  known  as  the 
■John  Green  Fsrm, "  situated  on  the  Ohio  river, 
which  was  described  in  his  deeds  by  metes  and 
bounds.  The  river  call  in  his  deeds  was  from  a 
certain  stake  on  the  river;  "thence  up  the  river, 
as  it  Kieanders,  south, "  a  certain  distance.  Aft- 
erwards H.  gave  mortgages  describing  the  land 
as  the  "John  Green  farm   purchased  by  H.," 


without  the  particular  description  given  In  his 
deeds.  Eela,  that  the  mortgages  covered  the 
land  acquired  by  accretion  from  the  river  after 
the  mortgages  were  given.— Cruikshanks  v.  Wll> 
mer,  (Ky.)  18  B.  W.  1018.  ' 

Becord — Notice. 

9.  A  recorded  real-estate  mortgage  is  coa- 
stmotive  notice  to  subsequent  mortgagees,  If  the 
note  thereby  secured  is  described,  even  though 
the  amount  of  the  note  is  omitted  from  suuh  de- 
scription.—Clements  V.  M.  T.  Jones  Lumber  Ca, 
(Tex.  Snp.)  18  8.  W.  S99. 

ICortgagee  in  poasesalon. 

10.  Where  the  benefloiary  In  a  trust-deed  buy* 
the  property  at  an  Invalid  trustee's  sale,  and 
goes  into  possession,  his  rights  are  merely  those 
of  a  mortgagee  in  possession  after  condition 
broken.— Stallings  r.  Thomas,  (Ark.)  18  B.  W. 
181. 

Payment. 

11.  Where  the  grantee  in  a  deed,  which  Is  la 
fkct  a  mortgage,  mortgages  part  of  the  land  con- 
veyed, and  suoh  mortgage  is  foreclosed  In  a  suit 
in  which  both  grantor  and  grantee  are  made 
parties,  the  grantor  should  have  credit  on  the 
debt  secnrea  by  the  deed  for  the  amount  real- 
ized upon  such  foreclosure.— Tormanv.  Forrester^ 
(Ark.)  18  8.  W.  167. 

Belease  of  Bnretiei  on  bond. 

19.  At  a  mortgage  sale  •  solvent  porohaser 
bid  m  the  land,  and  the  sheriff  made  due  return 
of  the  sale  and  the  amount  bid,  which  was  more 
than  the  amount  of  the  mortgage.  Several  days 
later,  upon  a  tender  of  s  deed  oy  the  sheriff,  the 
purchaser  refused  to  accept  it,  claiming  that 
the  title  was  bad.  Held,  in  a  subsequent  aotlon 
on  the  bond  secured  by  the  mortgage,  that  the 
sureties  on  snch  bond  were  not  released. —Howell 
County  V.  Wheeler,  (Mo.  Sup.)  18  S.  W.  108a 

Foreclosure. 

18.  A  complaint  for  foreclosure  of  a  mortgage 
is  properly  dismissed  whore  its  allegation  that 
the  note  was  lost  is  denied  by  the  answer  and 
not  proved  on  the  trial,  and  the  note  is  not  pro- 
duced.—Field  V.  Anderson,  (Ark.)  18  B.  W.  1088. 

14.  Where  a  debtor  gives  a  note  and  morW 
gage  to  secure  one  who  inromises  to  pay  all  his 
aeots,  the  amount  of  which  has  not  been  definitely 
Bsoertalned,  Vbe  note  is  not  presumptive  evidence 
of  the  mortgage  debt,  but  the  mortgagee,  in  a 
suit  to  foreclose,  must  move  the  amount  of  the 
mortgagor's  debts  paid  by  him.— Tunnan  r.  For^' 
rester,  (Aric)  18  8.  W.  187. 

— '-  Decree. 

IB.  A  trust-deed  described  the  land  thereia 
charged  as  the  south  half  of  a  certain  tract  con- 
veyed to  defendant  by  a  certain  deed,  as  record* 
ed  in  a  certain  volume  and  page  of  the  county 
records.  On  foreclosure  the  petition  set  up  plain- 
tiff's lien  "on  the  lands  described  in  the  crust- 
deed,"  a  copy  of  whioh  was  thereto  annexed, 
and  further  stated.  "Plaintiff  annexes  hereto,  and 
makes  part  of  this  petition,  a  more  particular 
description  of  said  lands,  marked  '  Exhibit  B,>* 
in  whioh  exhibit  the  lands  were  referred  to  as 
Vie  north  half,  and  were  described  by  metes  and 
bounds,  with  a  reference  to  the  deed  to  defend- 
ant, and  to  the  same  page  and  volume  of  the  rec- 
ord as  given  in  the  trust-deed.  Judgment  was 
entered  as  to  the  north  half.  BtUd,  that  there 
was  no  mistake  shown  in  the  entry  of  Judgment 
which  would  Justify  its  correction,  the  more  par- 
ticular description  in  the  exhibit  controlling  the 
more  general  one  in  the  trust-deed.— Uinzie  r. 
Kempaer,  (Tex.  Sup.)  18  S.  W.  069. 

Sale. 

10.  Where  the  pnrohase  money  unpaid  on  a 
sale  on  mortgage  foreclosure  is  ample  to  cover 
prior  unsatisfied  liens  on  the  land,  the  pnrohasw 
is  not  injured  by  being  required  to  execute  a 
bond  for  the  purchase  price,  as  be  may  apply 
enough  of  the  purchase  money  to  satisfy  the  Uens 
and  obtain  credit  therefor.— Cornwall's  Assignee 
T.  FalU  City  Bank,  (Ky.)  18  a  W.  4^^^^\^ 
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Bedemptlon. 

17.  Id  rait  to  redeem  from  •  foreclosure  of  a 
tmat-cleed  under  an  invalid  sale,  the  grantor 
should  pa;  the  4obt  and  interest,  with  taxes  paid 
and  necessary  repairs  made  by  the  beneficiary, 
and  the  cost  of  ImproTementa  authorised  by  him, 
and  Is  entitled  to  credit  for  the  reasonable  rents 
and  profits  of  the  land.  He  is  not  chargeable 
with  the  cost  of  the  invalid  sale.— fltalUngs  T. 
Thomas,  (Ark.)  18  &  W.  IM. 

Power  of  sale. 

18.  Where  a  deed  of  trust  authorizes  the  trustee 
to  sell  in  case  of  default,  and  provides  that  the 
beneficiary  may  substitute  another  trustee  in 
case  the  trostee  named  in  the  deed  fails  or  re- 
fuses to  execute  it,  a  sale  made  bv  a  subsUtated 
trustee,  where  the  orifrinal  trustee  has  never 
been  asked  to  make  the  sale,  is  invalid,  since  the 
trustee  could  not  be  said  to  "fall"  to  act  until  he 
bad  been  requested  to  act  and  had  omitted  to  do  so. 
— Stallings  T.  Thomas,  (Ark.)  18  B.  W.  184. 

19.  Under  Mansf.   Dig.    {{   4769-4761,    which 

Srovide  that  real  property  shall  not  be  sold  un- 
er  niortKages  for  less  than  two  thirds  of  the 
kppraised  value  thereof,  and  that  the  appraisers 
shall  "view  and  appraise  "the  property  and  make 
report  In  writing,  the  appraisers  have  no  authority 
to  deduct  incumbrances  from  the  appraised  value, 
and  a  sale  under  a  power  for  less  than  two-thirds 
of  the  appraised  value  is  void.— Ellenbogen  t. 
Griffey,  (Ark.)  18  B.  W.  128. 

20.  Where  land  on  which  a  deed  of  trust  was 
given  to  secure  a  noto  for  its  parchase  prioe  Is 
sold  under  the  trust-deed,  without  the  consent 
of  the  otvner  of  the  note,  the  sale  Is  void. — llagee 
T.  Burch,  (Mo.  Sup.)  IR  B.  W.  1078. 

21.  The  mortgaKoe  of  a  mortgage  containing 
a  power  of  sale  may  purchase  at  a  sale  thereun- 
der, when  authorized  by  the  mortgage. — KUen- 
bogen  V.  Qrifley,  (Ark.)  18  B.  W.  ia& 

Motion. 

For  new  trial,  see  New  Trial,  1, 9. 

Motive. 

See  Bomicide,  4S-M. 
MITNICIFAL  OOBPOKATIONS. 

Bee,  also,  Counties;  Highways. 
City  courts,  jurisdiction  over  violation  of  Sunday 
laws,  see  Con$tUuUonal  Law,  6. 
jail,  liability  for  assault  on  prisoner  by  fel- 
low-prisoner, see  Jail  and  JiiUer. 
Compelling  municipal  board  to  allow  claims,  see 

Mandatnut,  1. 
Election  of  aldermen,  Australian  ballot  law,  see 

Electinn*  and  Voters,  8. 
Exemption  from  garnishment,  aureties  on  dty's 

bonas,  see  Qariiuhment,  1. 
Justices  of  the  peace,  number,  tee  ConstituMonat 

Lav),  6. 
Ordinances,  impounding  animals,  see  Con»tttUr 

tional  Law,  18. 
—  regulating  sale  of  liquor,  conflict  with  state 

law,  see  Intoxicating  Liauora,  8. 
Special  legislation  concerning,  see  COTistttuHonol 

Law,  8. 
Validity  of  incorporation,  estoppel  to  question, 

see  Estoppel,  10. 

Incorporation. 

1.  Where  an  act  incorporating  a  city  appears 
to  have  been  passed  by  the  legislature,  and  ap- 
proved, it  must  be  treated  as  valid  and  effectual 
for  the  purposes  of  its  enactment ;  and  it  makes 
no  difference  how  the  passage  of  the  act  was  in- 
duced, or  that  it  contained  no  provision  requir- 
ing a  ratification  by  the  people  or  trustees  of 
the  town.— Smith  v.  Crutcher,  (Ky.)  18  B.  W. 

eai. 

i.  An  attempted  organization  of  a  mnnlclpal 
corporation,  under  Act  1877,  c.  181,  is  void,  where 
the  certificate  of  the  sheriff  holding  the  election 


was  not  indorsed  on  the  application  for  charter 
and  registered  with  it,  as  raqnired  by  Act  1S77, 
c.  121^  8.— RaobsT.  Town  of  Atbens,  (Tenn.) 
18  8.  w.  4oa 

——Validating  aot. 

8.  Rev.  Civil  St.  tit  17,  &  1,  art.  340c,  pro- 
vidln^  "that  all  towns  and  cities  of  one  thousand 
inhabitants  or  more,  which  have  heretofore  at- 
tempted to  become,  incorporated  cities  of  one 
thousand  inhabitants  or  more,  under  the  general 
laws,  and  have  failed  to  comply  with  all  the  re- 
quiremenU  of  said  law,  or  which  are  not  includ- 
ed within  the  literal  meaning  of  those  cities  which 
are  autborized  to  accept  the  provisions  of  said 
general  law,  and  all  towns  and  villages  incorpo- 
rated under  Rev.  Civil  Bt.  tit  17,  o.  11,  or  by 
special  charter  or  otherwise,  which  now  have 
one  thousand  inliabltants,  and  have  heretofore  at- 
tempted to  become  inoorporated  oities,  which  said 
cities  have,  from  the  dates  of  their  several  at- 
tempted incorporations,  exercised  the  functions 
of  cities  of  the  class  named,  and  were  recognized 
by  the  state  as  such,  shall  be  declared  cities  of 
one  thousand  inhabitants  or  more,  and  their  at- 
tempted incorporation  validated,"  affects  only 
towns  and  cities  proper,  that  come  within  its 
terms,  and  has  no  bearing  on  an  issue  as  to  what 
constitutes  a  city  or  town.— Mattheira  t.  BtatOL. 
(Tex.  Bup.)  18  S.  W.  711. 

Adoption  of  charter. 

4.  Sayles*  Civil  St  Ut  17,  o.  U,  art  608  et 

seq.,  provides  that  when  a  town  or  viU&ge  may 
contain  more  than  300,  and  less  than  10,000,  In- 
habitants, it  may  be  incorporated  as  a  town  or 
village  by  an  election  by  the  qualified  electors, 
ordered  by  the  county  judge  on  application  by  20^ 
residents  thereof.  Title  17,  c.  1,  art  840,  pro- 
vides that  any  city  containing  l,000  inhabitants  or 
over  may  accept  the  provisions  ol  the  title  in 
lieu  of  any  existing  charter  "by  a  two-thirds 
vote  of  the  oity  council. "  It  further  provides 
that  any  city  containing  1,000  inhabitanto  or  over 
may  be  incorporated  as  such  city  in  the  manner- 
prescribed  in  chapter  11,  provided  the  applica- 
tion is  signed  by  at  least  60  residents  thereof. 
Held,  that  a  city,  incorporated  Bnder  title  17,  & 
11,  can  adopt  the  provision!  of  title  17,  o.  1,  in 
lieu  of  its  present  charter,  only  by  a  two-thirds, 
vote  01  its  city  council,  and  the  adoption  thereof 
by  vote  of  the  electors  is  void.— liom  t.  City  of 
Bowie,  (Tex.  Sup.)  18  &  W.  USL 

Diaincorporatlon. 

5.  A  town  original  ly  Inoorporated  under  Code^ 
{  1849  et  seq.,  and  afterwards  organized  as  a  mn- 
nlcipal  corporation  under  Aot  1869-70,  o.  OB,  J  89 
et  seq.,  is  deprived  of  such  organization  by  Aot 
1879,  c.  266,  p.  296,  which  repealed  the  act  of 
1809-70,  and  did  not  revive  the  original  incorpo- 
ration under  the  Code.  Bark  v.  State,  S  Lea, 
8M,  followed.  — Bnohs  v.  Town  of  Atbeos,  (Tenn.) 
18S.W.  400.  -~— .v 

Annexation    of   territory — Consent    of 
voters. 

6.  Sayles'  CivU  St  art  848,  enacts  that  the 
limits  of  a  city  accepting  title  17  shall  remain  as 
fixed  by  the  act  of  inoorporation,  except  that 
they  may  be  ext^ided  by  additional  territory 
whenever  the  majority  of  the  qualified  electors  of 
said  territory  shall  indicate  a  desire  to  be  in- 
cluded within  the  limits  of  the  corporation. 
Held,  that  the  limits  cf  a  city  cannot  be  extended 
by  vote  of  the  electors  tbereot,  without  the  uod- 
sent  of  the  voters  of  the  territory  to  be  annexed. 
— Lnm  ▼.  City  of  Bovrie.  (Tex.  Bup.)  18  S.  W.  14il. 

Ordinances — Street  railways. 

7.  Under  a  city  charter  giving  tbe  council 
power  to  pass  all  ordinances  necessary  for  the  due 
administration  of  justice  and  the  better  govern- 
ment thereof,  and  to  "cause  tbe  removal  or  abate- 
ment of  any  nuisanoe, "  the  passage  of  an  ordi- 
nance requiring  a  street-car  company  to  pot  "a 
driver  and  a  conductor"  on  each  car  ia  a  proper 
exercise  of  the  city's  police  power,  and  not  an 
impairment  of  the  comsanj^ria^ta,  aot  beinc' 
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unreuonitble  or  oppressive. — Booth  Covington  tt 
C  St.  By.  Co.  ▼.  Beny,  (Ky.)  IS  S.  W.  lOM. 

8.  A  provision  in  suoh  ordinance,  requiring 
the  police  to  cause  every  car  not  provided  with 
«  "driver  and  condnotor"  to  be  returned  to  the 
stable,  Is  not  an  attempt  at  enforcement  tvlthont 
trial,  but  merely  a  means  ot  preventing  a  nui- 
sance by  blockading  travel. — Bouth  Covington  & 
C.  Bt  Ry.  Ca  v.  Berry,  (Ky.)  18  8.  W.  1026. 

Speed  of  railway  trains. 

9.  It  Is  in  the  police  power  of  a  oity  to  adopt 
an  ordinance  regulating  the  speed  of  railroad 
trains  within  the  city  limits,  and  such  an  ordi- 
nance should  not  be  construed  to  apply  only  to 
streets  and  crossinsa,  as  the  power  to  adopt  such 
ordlnanoe  is  not  implied  from  the  power  of  the 
city  to  regulate  streets.— Bluedom  v.  Missouri 
Pac.  tLy.  Cki.,  (Ho.  Sop.)  18  B.  W.  1103. 

Officers — Aldermen. 

10.  The  creation  of  new  oity  wards  entitled  to 
aldermen  creates  vacant  ofBces,  to  be  dlled  by 
special  election,  in  a  city  of  the  fourth  class; 
Rev.  Bt.  S  1887,  providing  that  new  wards  shall 
bave  no  representation  until  the  next  general 
«lection,  being  originally  part  of  an  act  referring 
to  cities  of  these<!ond  class  only,  (Sess.  Acts  1887, 

,50,  i  4a.)— Bute  T.  lIcMiUan,  (Mo.  Sup.)  18  8. 

City  treasurer. 

11.  Under  Rev.  St.  0.8,  tit.  78,  art.  8701,  provid- 
ing that  treasurers  of  cities  having  managemenl 
of  schools  shall  bave  the  same  powers  and  per- 
form the  same  duties  as  county  treasurers,  and 
article  S728,  providing  that  county  treasurers 
shal  1  execute  special  bonds  as  scbool  treasurers, 
the  sureties  on  the  general  bond  of  a  city  treas- 
urer are  not  liable  for  his  defalcations  out  of  the 
school  fund.— Broad  v.  City  of  Paris,  18  B.  W. 
812,  MTex.  110. 

— —  Liability  for  torts  of  officer. 

IS.  A  complaint  in  a  suit  against  a  oity  which 
alleges  that  a  polioemun  of  the  oity  arrested 
plaintiff  for  a  supposed  violation  of  a  city  ordi- 
nance, without  a  warrant,  and  without  affidavit 
made  as  required  by  law;  that  plaintiff  had  not 
-violated  the  ordinance;  and  that  the  policeman 
was  incompetent,  to  the  knowledge  of  the  city, — 
states  no  cause  of  action.  —Rusher  y.  City  of  Dal- 
las,  (Tex.  Hup.)  18  S.  W.  888L 

Defective  streets. 

18.  A  dty  Is  liable  for  personal  Injnrles  stts- 
talned  by  a  pedestrian  at  night  by  reason  of  its 
failure  to  maintain  a  proper  light  in  the  vicinity 
of  a  defect  In  Its  street,  whether  it  had  notice  of 
the  absence  of  the  light  or  not. — Davenport  v. 
City  of  Hannibal,  (Mo.  Bnp.)  18  S.  W.  1123. 

14.  An  instruction  that  a  oity  was  liable  for 
Injuries  sustained  at  night  by  a  person  "in  the 
«xerclse  of  ordinary  care  and  attention"  by  rea- 
son of  a  defect  in  a  street,  of  which  the  city  bad 
notice,  was  not  erroneous  in  that  it  did  not  re- 

Suire  the  Jury  to  determine  whether  or  not  a 
ght  was  maintained  in  the  vicinity,  where  its 
presence  or  absence  was  only  material  to  a  con- 
sideration of  the  pedestrian's  "care  and  atten- 
tion. "—Davenport  r.  Cityot  Hannibal,  (Mo.  Bup.) 
18  S.  ^f  •  1123b 

15.  In  an  action  against  a  city  for  personal  In- 
Jury  resnltins  from  a  stump  which  was  left 
standing  in  Uie  sidewalk  so  as  to  be  a  danger- 
ous obstacle,  defendant  was  properly  precluded 
from  proving  that  the  person  who  cut  down  the 
tree  left  the  stump  with  a  view  of  making  it  a 
bitching  post,  and  that  other  stumps  had  been 
left  for  like  purpose  in  the  city,  and  that  hy- 
drants, hitching  posts,  stepping  stones,  water 
plugs,  and  ash  barrel^  for  the  convenience  ot 
residents,  were  to  be  found  at  like  places  upon 
the  streets.— City  of  Newport  ▼.  Miller,  (Ey.)  18 
£1.  W.  835. 

16.  In  determining  what  is  a  dangerous  and 
tiseless  otntruction  to  a  sidewalk  it  is  a  ques- 
tion for  the  Jury  in  each  case  to  say  whether, 
from  the  oondiuon  and    location  of  the  object, 


it  readers  the  public  use  of  the  sidewalk  incon- 
venient  and  unsafe.— City  of  Newport  ▼.  Miller, 
(Kr.)  18  B.  W.  835. 

17.  In  an  action  against  a  city  for  Injuries  re. 
oelved  by  falling  Into  an  excavation  in  the  street, 
the  plaintiff's  evidence  was  that  the  excavation 
was  left  unguarded,  though  the  preponderance  of 
the  evidence  was  to  the  effect  tbat  ft  was  proper- 
Iv  guarded.  Beld  proper  to  submit  the  case  to 
the  jury.  Brxbwood.  C  J.,  and  Braoi,  J.,  dis- 
senting.— Meyers  r.  City  of  Kansas,  (Mo.  Bup.) 
18  S.  W.  914. 

18.  In  an  action  against  a  dty  for  Injuries  re. 
oelved  by  tailing  into  an  excavation  in  the  street, 
it  is  error  to  refuse  to  instruct  the  jury  that  it 
barriers  and  lights  wore  op  during  the  night, 
and  before  plaintiff  fell,  the  city  performed  it* 
duty,  and  waa  not  liable,  although  the  barrier* 
and  light!  were  down  when  plainUfl  tell,  it  the 
same  were  down  withont  the  fault  or  negligenos 
ot  the  city,  or  of  the  person  whom  it  allowed  to 
make  the  excavation.— Meyers  v.  City  of  Kansas, 
(Mo.  Bup.)  18  8.  W.  914. 

19.  Ordinances  of  the  dtyprovidlng  that  exca- 
vations in  streets  should  be  guarded  by  barriers 
and  lights,  and  allowing  the  particular  excava- 
tion into  which  plaintiff  fell  to  be  made  in  ac- 
cordance with  the  ordinances  of  the  oity,  are  ad> 
misslble  in  evidence.— Meyers  r.  City  ot  Kansas, 
(Mo.  Bup.)  18  &  W.  914. 

Notice  of  defect. 

80.  It  was  for  the  jury  to  determine  whether 
the  city  had  knowledge  of  a  stomp  in  a  sidewalk, 
or  should  have  known  of  it  in  the  exercise  of  or- 
dinary care.— City  ot  Newport  v.  Miller,  (Ky.) 
18  B.  W.  883. 

31.  Where  a  stump  intended  for  a  hitching 
post  had  been  standing  tor  16  months  withont  be- 
ing provided  with  rings  or  in  any  way  for  uaa  aa 
a  hitching  post,  the  period  was  snl&oient  to 
charge  the  oity  with  Iniowledge  of  its  existence 
and  character.— City  ot  Newport  v.  Millar,  (Ky.) 
18&  W.  885. 

Contributory  negligence. 

83.  A  person  who,  in  daylight,  undertakes  to 
pass  by  an  excavation  in  the  middle  of  a  street, 
which  is  perfectly  obvious,  instead  of  crossing 
the  street  and  taking  the  other  sidewalk,  whicS 
is  unobstructed  and  safe,  is  gtiilty  of  contribu- 
tory noKligence,  and  cannot  recover  for  Injuriea 
received  from  falling  into  the  excavation. — Cohn 
V.  City  of  Kansas,  (Mo.  Bup.)  18  B.  W.  978. 

88.  In  an  action  for  Injuries  received  firam  fall- 
ing into  an  excavation  in  a  street,  it  is  error  to 
charge  that  plaintlfi's  knowledge  of  the  condi- 
tion of  the  street  would  not  prevent  a  recovery, 
if  she  used  such  cars  as  "persons  ordinarilv  use 
under  like  oiroumstanoes.  **  The  word  "prudent* 
should  qualiJhr  "persons.  "—Cohn  v.  City  of  Kan- 
sas, (Mo.  Bup.)  18  8.  W.  978. 

Public  improTementa — Damages. 

24.  In  an  action  against  a  dty  for  injuries  to 
property  resulting  from  an  overflow  caused  by  u 
change  of  grade  of  a  street,  and  insufficiency  of  a 
sewer,  it  appeared  that  if  plaintiff's  premises 
bad  been  raised  to  the  new  grade,  at  a  cost  ot 
•500,  the  overflow  would  have  been  prevented, 
and  that  the  value  of  his  property  was  greatly 
increased  b;  the  grading  of  the  street.  JBelo, 
that  it  was  error  to  direct  a  verdict  for  defend- 
ant on  the  ground  of  plaintiff's  contributory  nug^ 
ligence.— Cooper  v.  City  ot  Dallas,  (Tex.  Bup.) 

18  8.  w.  sas. 

Liabilities  and  indebtedness. 

35.  The  constitution  requires  cities  in  creating 
debts  to  make  provision  for  their  payment,  and 
a  petition  against  a  city  upon  notes,  which  fails 
to  aver  that  such  provision  was  made,  is  de- 
murrable.—Biddle  V.  City  ot  Terrell,  (Tex.  Sap.) 
18  8.  W.  691. 

Liability  for  debts  of  annexed  munioi« 
pallty— Torts. 

36.  Act  April  8,  1889,  repealing  the  charter  of , 
East  Dallas,  and  annexing  its  territory  to  the  |  p 
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ttty  of  Dallas,  jproVMea  (seotlon  4)  thait  tiM  lat- 
tar  shall  pay  ajf  the  lairful  debts  of  Oie  former, 
field,  that  the  word  "debts"  Inolades  a  liability 
for  damages  resulting  from  the  tortious  acts  of 
the  municipal  offioers  in  removing  a  private 
dwelling  and  tearing  down  a  fenue  preparatory 
to  taking  the  land  for  a  publio  street.— Barber  t. 
City  of  East  Dallas,  (Tex.  Sup.)  18  a  W.  488. 

Bonds. 

97.  When  the  attempted  erganliatloD  of  a  mu- 
nicipality is  void,  such  a  body  ma^  plead  the  in- 
▼alidity  of  its  organisation  In  defense  to  a  suit 
broagbt  on  its  bonds,  since  it  has  no  power  to 
issue  ihem.— Ruobs  ▼.  Town  of  Athens,  CTenn.) 
18  8.  W.  4Q0w 

Taxation. 

28.  Where  a  dtyhaa  voted  to  extend  Its  Umtta, 
without  the  consent  of  the  electors  of  the  terrl- 
t(*7  sought  to  be  annexed,  an  Injunction  will  lie 
to  restrain  taxes  leyled  by  the  city  on  each  terri- 
tory. Brennan  v.  Bradshsw,  53  Tex.  880,  and 
Graham  ▼.  Ultty  of  QreeavlUe,  a  &  W.  748,  67 
Tex.  68,  distinguished.— Lnm  r.  City  of  Bowie, 
(Tex.  Sup.)  18  &  W.  148. 

99.  Const,  art.  10,  1 11,  provides  that  taxes  for 
county,  city,  town,  and  school  purposes  may  be 
levied  on  £A  sab]eots  and  objects  of  taxation; 
"but  the  valuation  of  property  therefor  dull  not 
exceed  the  valuation  of  the  same  property  in 
such  town,  city,  or  scbool-district  for  state  and 
eonnty  purposes.  ■  By  Bev.  8t  187S,  |  6705,  the 
valnation  of  real  estate  for  state  and  county  pur- 
pose* was  made  on  the  Ist  of  June,  and  was  only 
Konired  to  be  made  every  two  years  thereafter, 
and  ea<di  assessment  of  real  estate  so  made  was 
made  "the  basts  of  taxation  on  the  same  for  the 
two  years  next  succeeding;"  and  the  term  "real 
estate"  was  (section  6664)  defined  to  Include  not 
•nly  the  land,  bnt  also  all  buildings  thereon, 
field,  that  where  land  was  assessed  at  a  certain 
valuation  for  taxation  far  state  and  county  pur- 
poses, and  afterwards  buildings  were  erected 
thereon,  the  city  assessor  could  not,  within  two 
years  from  the  fixing  of  such  valuation,  make  an 
additional  assessment  on  the  buildings  for  city 
taxes,  under  an  ordinance  providing  that  no  par- 
oel  of  land  should  have  a  higher  vMuation  placed 
on  it  than  that  placed  thereon  at  the  last  assess- 
ment for  state  and  county  purposes;  but  to  such 
valnation  there  should  be  added  the  value  of  all 
improvements  made  on  the  land  since  such  assess- 
ment.—Center  Bldg.  Co.  V.  (3ity  of  tIL  Joseph, 
(Ko.  Hap.)  18  &  w!  010. 

ICnrder. 

Bee  fiomicide^  1-^. 

Mutual  Benefit  Insuranoe. 

See  Insurance,  81-88. 

NAMB. 
matake  In  first  Initial  of  name. 

The  rule  that  middle  names  are  not  recoir- 
Bized  in  law  does  not  apply  to  the  first  initial  of 
a  name,  and  a  variance  therein  Is  fatal  to  an  In- 
dictment.—Knglisb  V.  State,  (Tex.  App.)  18  S. 
W.  94. 

NAVIGABLE  WATBB&. 

Obstruction — Erection  of  bridge. 

I.  Where  a  railroad  company  obtains  from 
the  state  a  charter  to  build  a  particular  line  of 
road,  which  crosses  a  navigable  stream,  the  ob- 
struction of  that  stream  while  building  a  bridge 
over  it  Is  not  in  violation  of  Code,  (Mill.  &  V.) 
1 1527,  problbitlng  the  obstruction  of  a  navigable 
strewn,  where  such  obstractlon  extended  over  no 
more  of  the  stream  at  any  one  time,  and  was 
continued  for  no  longer  period,  than  was  abso- 
lutely required. — Cantwell  v.  EZnoxvllle,  C.  Q.  & 
L.  K.  Ca,  (Tenn.)  18  &  W.  871. 


9-  Whether  tte  extent  and  dnratioo  of  Um 
obstruction  of  a  navigable  stream  by  a  raiboad 
company  while  building  a  bridge  across  it  ren- 
ders such  obstruction  unlawful  is  for  the  Jury. 
—Cantwell  v.  Knozville,  a  O.  ft  U  &.  Co., 
(Tenn.)  18  a  W.  971. 

Necessary  Parties. 

See  Parttet,  1-8. 

NEQUQENOB. 

Defective  railroad  embankment,  flowage  of  land, 
see  Surface  Water;  Waters  and  Water- 
Cowries. 

streets,  see  Jfunioipal  (7orporatton«,  18-38. 

Of  carrier,  see  Carrier*,  4-41. 

county,  defective  conrt-honae,  see  Counties,  6. 
fellow-servant,  see  Master  and  Servant,  48-48. 
master,  see  Master  oTid  Servamt,  6-86. 
railroad,  see  Jtailrood  Compontet,  14-41. 
street-car  company,  see  Sorae  and  Street  Bait- 
roods, 
telegraph  oompany,  see  TeletrrapTii  Compamk*. 
vice-principal,  see  ifoster  and  Servant,  Vt-Hi. 

Oontributory  negligence. 

1.  Insured  cotton,  placed  on  a  railroad  oom- 
pany's  freight  platform  for  shipment,  was  de- 
stroyed by  flre  negligently  set  by  the  railroad 
company,  field,  in  an  action  by  the  insurer  to 
recover  the  amount  of  the  loss  paid  by  it  from 
the  railroad  company,  that  It  wa=  not  oontribn- 
tory  negligence  per  se  for  the  assured  to  place 
the  cotton  on  the  platform,  and  th««  leave  it 
without  watoh.— St.  Louis,  A.  dS  T.  Ry.  Co.  v. 
Fire  Ass'n  of  FhUadelphla,(Aik.)  18  &  W.  4& 

9.  Where  there  is  a  plea  of  oontribotory  neg- 
ligence, 'and  evidence  is  introduced  in  sopport  of 
the  plea,  the  court  should  not  instruct  the  Jury 
that  the  plaintiff  Is  presumed  to  have  been  in  the 
exercise  of  ordinary  care  at  the  time  of  the  acci- 
dent.—Meyers  ▼.  City  of  Kansas,  (Mo.  Sap.)  18 
a  W.  914. 

Intoxication. 

8.  Where,  in  a  suit  for  death  caused  by  de- 
fendant's negligence,  there  is  evidence  that  de- 
ceased was  Intoxicated  at  the  time  of  the  aod- 
dant,  it  is  error  to  charge  the  Jury  that,  though 
deceased  was  under  the  influenoe  of  liqoor,  >'et 
such  intoxication  is  no  defense,  nnlass  h«  was  so 
intoxicated  as  to  be  unable  to  exercise  ordinaiy 
care,  and  such  error  is  not  cured  by  a  further 
instruction  that  there  can  be  no  recovery  if  the 
intoxication  of  deceased  resulted  in  the  want  of 
reasonable  care  on  his  part  which  directly  con- 
tributed to  the  accident. — Baddenberg  v.  Cwatles 
F.  Chouteau  Transp.  Ca,  (Mo.  Sup.)  18  a  W. 
970. 
Children. 

4.  A  child  of  six  years  cannot  be  declared  neg- 
ligent, as  a  matter  of  law,  in  not  avoiding  a  ooIUs- 
ion  with  a  moving  locomotiva—Tobinv.lliBsoari 
Pac.  Ry.  Ca,  (Ma  Sup.)  18  8.  W.  996w 

&  In  an  action  against  a  railroad  company  fw 
the  negligent  killing  by  one  of  Its  trains  of  a  child 
of  six  years  while  playing  on  the  track,  it  appeared 
that  the  child's  father,  with  his  family,  lived  near 
the  track;  that  the  father  was  employed  aa  night 
watchman  by  the  company,  and,  as  was  his  habit, 
was  asleep  during  the  day  In  which  the  accident 
happened;  that  the  mother  had  gone  to  the  gro- 
cery store,  and  left  the  child  In  the  charge  of  its 
sister,  a  girl  of  IS;  and  that  the  child  had  strarel 
off  and  on  the  track.  His  parents  had  forbidden 
his  going  there,  and  had  previously  whipped  him 
for  disobeying  them,  field,  that  it  was  for  the 
jury  to  say  whether  the  parents  were  negligent.— 
Tobin  V.  Missouri  Fao.  By.  Co.,  (Ma  Sup.)  18  a 
W.  996. 

6,  The  parents  of  a  child,  four  years  old,  who 
was  run  over  by  a  street-car,  were  poor,  and  de- 
pendent on  their  own  labor.  The  father  was  sick 
in  a  hospital,  from  which  the  child  and  his  mother 
bad  Just  returned.    The  mothv  left,  the  child 
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«■  the  door-atapB,  uid  want  in  to  get  MmatliiDK 
tot  him  to  eat.  The  house  waa  96  feet  Irom  the 
zoad,  and  located  on  an  alley,  field,  that  the 
mother  waa  not  chargeable,  a*  a  matter  of  law, 
with  contributory  negligence.  —  Roaenkrani  ▼. 
liindeU  By.  Ca,  (Ma  Sup.)  18  a  W.  S90. 

Imputed  negligenoe. 

7.  The  negligence  of  the  driver  of  a  vehiole 
cannot  be  imputed  to  a  person  who  accepts  his 
invitation  to  ride  therein,  in  the  absence  of  evi- 
dence that  the  invitation  was  accepted  with 
knowledge  that  the  driver  wtis  incompetent  and 
unreliable.— CahiU  ▼.  Cincinnati,  N.  O.  &  T.  F. 
By.  Ca,  (Ey.)  18  a  W.  8. 

Pleading  and  proof. 

8.  In  an  action  against  a  railroad  company 
for  personal  injuries  occasioned  plaintiff  by  his 
horse  taking  fnght  and  running  away  at  a  cross- 
ing, no  recovery  could  be  had  on  evidence  that  a 
blowing  of  the  whistle  at  the  time  the  horse  ran 
away  was  unnecessary,  where  such  fact  was  not 
alleged  in  the  complaint  as  a  ground  of  negli- 
gence on  the  part  of  defendant.— McCain  v.  Louia- 
ville  &  N.  R.  Ca,  (Ky.)  18  8.  W.  637. 

Evidence. 

ft.  In  an  action  for  the  death  at  a  obild,  who 
was  run  over  by  defendant's  street-car,  though 
defendant  admitted  the  accident  and  death  of  the 
child,  it  was  proper  for  the  court  to  permit  the 
clothes  worn  Inr  the  boy  at  the  time  of  the  acci- 
dent to  be  exhibited  to  the  jury,  since  the  cloth- 
ing showed  the  position  in  which  the  boy's  leg 
was  placed  when  run  over,  and  it  may  have  tend- 
ed to  prove  whether  he  was  thrown  on  tho  track 
by  the  mules,  as  contended  by  plaintiff,  or  waa 
thrown  down  In  an  attempt  to  board  the  car,  as 
-was  the  theory  of  defendant. — Senn  ?.  Southern 
ny.  Ca,  (Ma  Sup.)  18  a  W.  1007. 

10.  In  an  action  for  persontd  injuries  caused 
by  a  defect  in  defendant's  road-bed,  evidence 
that  two  or  three  weeks  after  the  accident  de- 
fendant had  repaired  the  road-bed  at  that  point 
was  not  admissible  to  show  negligence.- Texas 
Tmuk  B.  Ca  T.  Ayres,  (Tez<  Sup.)  18  S.  W.  684. 

11.  In  an  action  for  injuries  caused  by  the 
falling  of  the  Ure- walls  and  cornices  of  a  bnild- 
ing,  evidence  that  other  walls  and  cornices  in 
tbe  city  had  been  pulled  down  by  wires,  and  that 
the  building  was  construoted  as  others  of  its 
kind  nsnaily  were,  and  that  it  was  not  customary, 
when  it  was  built,  to  tie  back  or  brace  flre- 
vralls,  is  inadmissible.  O'Connor  ▼.  Andrews, 
(Tex.  Sup.)  16  S.  W.  688,  followed.— O'Connor  t. 
Curtla,  (Tex.  Sup.)  18  S.  W.  968. 

Snbseqiient  repairs. 

12.  In  an  action  against  a  railroad  company 
for  personal  injuries,  where  the  injuries  were 
claimed  to  have  been  caused  by  a  defective 
tracic  it  was  error  to  admit  evidence  that,  six 
Honths  after  the  accident  to  plaintiff,  the  traok 
'vras  repaired  at  the  place  where  the  accident  oc- 
curred.—Mahaney  T.  St.  Louis  &  H.  By.  Ca, 
(Ma  Sup.)  18  a  W.  896. 

lOOOTIABLB    INSTBTTMEINrTS. 

Acceptance  as  payment,  see  Payment,  1,  2. 
Alteration,  see  ..lUeration  <tf  Instruments,  1,  2. 
City  bonds,  see  Municipal  Corporations,  27. 

Consideration. 

1.  The  execution  of  a  note  by  a  purchaser  of 
•  negotiable  instroment  as  payment  therefor  is 
a  vuuable  consideration. — Wilson  v.  Denton, 
(Tex.  Sup.)  18  S.  W.  620. 

Bona  fide  purohasers. 

2.  Where  the  vendor  of  real  estate  cove- 
nants against  liens,  and  durini?  the  pendency  of 
an  action  subsequently  brought  by  him  to  de- 
termine the  right  of  a  person  claiming  a  prior 
lien  transfers  a  note  given  as  part  of  the  par- 
cbase  price,  tbo  purchaser  of  such  note  before 
maturity  and  for  a  valuable  consideration  is  not 
oliarged  with  the  notice  of  the  pendency  of  such 


acUon. -Gannon  ▼.   Horthweatem  Hat   Bank, 
(Tex.  Sup.)  18  a  W.  678. 

8.  Two  notes  of  tl.OOO  eaoh  were  made  paya< 
ble  to  plaintiffs  "or  bearer. "  On  the  solicitation 
of  one  D.,  who  had  no  interest  in  the  notes,  and 
with  whom  they  were  intimately  connected  in 
business,  plaintiffs  gave  them  to  him  to  sell.  li. 
did  not  then  sell  the  notes,  but  retained  posses- 
sion of  them  on  various  pretexts,  and  afterwards 
claimed  that  plaintiffs  owed  him.  FlaintiOs 
were  willing  to  settle,  but  could  not  come  to 
terms  with  D.,  who  Anally  asserted  ownership 
of  the  notes,  claiming  that  he  had  bought  them 
from  plaintiffs  for  what  they  owed  him.  Bubse- 
quently  D.  sold  them  to  interveners  for  two  notes 
of  t900  each,  executed  by  tbem,  and  for  his  ao-' 
count  of  836  with  tbem.  All  the  parties  lived  in 
the  same  city,  and  interveners  were  aware  of  the 
Intimacy  of  D.  and  plaintiffs,  but  did  not  know 
of  their  differences  lo  regard  to  the  notes,  and, 
though  meeting  plaintiffs  daily,  interveners  never 
spoke  to  them  of  the  notes.  D.  had  interveners' 
notes  executed  to  his  wife,  claiming  that  he  owed 
her  money.  Interveners,  after  purchasing  them, 
sent  the  notes  to  a  bank  in  another  city  for  col- 
lection, alleging  as  an  excuse  therefor  that  the 
maker  was  slow  pay,  and,  Che  interest  being 
due,  he  would,  had  he  known  that  they  were  tbe 
holders,  have  asked  for  farther  time,  which  they 
did  not  wish  to  give.  JBeid,  that  intervenera 
could  not  be  charged  with  constructive  notice  of 
the  Invalidity  of  D.'s  title,  no  want  of  good  faith 
on  their  part  having  been  shown.— Wilson  v. 
Denton,  (Tex.  Sup.)  18  a  W.  620. 

4.  Plaintiff,  the  Indorsee  of  a  promissory  note 
held  as  collateral  security  for  the  payment  of  a 
debt,  brought  suit  against  the  maker  to  enforce 
hi*  collateral,  and  alleged  that  the  note  was 
transferred  before  maturity,  and  that  he  (plain- 
tiff) had  no  notice  of  any  faot  that  would  invali- 
date it.  Defendant  pleaded  general  denial,  and 
answered,  among  other  things,  that  the  note  was 
without  consideration,  having  been  executed  un- 
der an  ag^^eement  to  secure  the  payment  of  ad- 
vances of  merchandise  which  were  never  made. 
Ko  notice  of  these  facta  was  alleged  against 
plaintiff.  Plaintiff  specially  excepted  to  that 
part  of  the  answer  which  pleaded  want  of  con- 
sideration, and  the  allegations  In  support  there- 
of, on  the  ground  that  the  answer  did  not  allege 
notice  of  such  facts  in  plaintiff,  and  because  they 
contradicted  the  written  note  sued  on.  Held,' 
that  the  court  erred  In  dismissing  plaintiff's  spe- 
cial exception  and  in  admitting  evidence  to  show 
want  of  consideration,  as  the  rights  of  a  bona /t«i« 
holder  could  not  be  defeated  by  proof  of  such 
facts.— Hardia  v.  Wright,  (Tex.  Sup.)  18  8.  W. 
616. 

6.  Rev.  St.  art.  265,  providing  that  the  title  of 
one  who  obtains  a  negotiable  instrument  before 
maturity  for  a  valuable  consideration  without 
notioe  is  not  affected  by  any  equities  between 
the  original  parties,  does  not,  by  its  omission  of 
tbe  qualification,  "in  the  usual  course  of  trade, " 
alter  the  rule  that  the  validity  of  the  title  of  the 
assignee  of  a  negotiable  Instrument  is  dependent 
on  his  good  faith  in  acquiring  It. — Wilson  t. 
Denton,  (Tex.  Sup.)  18  S.  W.  eSO. 

6.  The  transfer  of  a  note  before  maturity,  in 
payment  of  an  existing  debt,  without  notioe  of 
failure  of  consideration  of  the  note.  Is  a  transfer 
for  value ;  and  a  subsequent  holder,  to  whom  th* 
title  passes  from  such  transferee,  may  recover 
on  the  note,  whether  or  not  he  pays  value  or  haa 
notice  of  such  failure  of  consideration. — Herman 
V.  Gunter,  (Tex.  Sup.)  18  S.  W.  428. 

7.  In  an  action  upon  a  note  hy  a  remote  in- 
dorsee against  the  maker,  who  relies  upon  fail- 
ure of  consideration  of  the  note,  the  latter  must 
prove  such  failure,  and  that  such  indorsee  ac- 
quired the  note  with  notice  thereof,  and  without 
paying  a  valuable  consideration.  —  Herman  v. 
Gunter,  (Tex.  Sup.)  18  S.  W.  428. 

8.  Where  the  lawful  custodian  of  a  note,  pay- 
able to  the  order  of  a  particular  payee,  forges 
the  payee's  name,  and  transfers  the  note  tu  an 
innocent  purchaser  for  value,  the  latter  acquires 
no  title  as  against  the  payee.    Duke,  v.  Hall^S 
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Baxt.  283,  overruled. —Boaoh  t.  Woodall,  (Tenn.) 
18  S.  W.  407. 

Bona  fide  parchasers — Amonnt  of  re- 
covery. 
9.  The  bona  Me  holder  of  an  aooepted  nego- 
tiable draft,  without  notice  of  any  fraud  in  the 
original  transaction,  is  entitled  to  recover  from 
the  acceptor  the  full  amount  thereof,  with  pro- 
test feet).— Denton  Lumber  Co.  t.  First  Nat.  Bank, 
Crez.  Bup.)  18  8.  W,  \m. 

10.  In  an  action  on  a  bill  of  exchange  accepted 
by  defendants,  and  transferred  to  plaintili  in 
good  faith,  before  maturity,  it  was  not  error  to 
enter  Judgment  for  the  face  of  tbe  instrument, 
with  interest  from  Its  maturity,  though  plaintifl 

Surchased  it  at  a  discount.— Petri  ▼.  Flnt  Nat 
ank,  (Tex.  Sup.)  18  B.  W.  753. 

Demand — Note  dne  on  Sunday  or  holi- 
day. 

11.  The  rule  of  the  law-merchant  that  a  note, 
without  grace,  falling  due  on  Bundaf ,  is  not  pay- 
able till  the  following  Monday,  is  not  changed  by 
statute,  except  where  Sunday  falls  on  a  legal 
holiday,  when  the  note  Is  payable  on  the  preced- 
ing Saturday,  under  Rev.  St.  arts.  28S5,  ii8a7,  pro- 
viding that  a  legal  holiday  shall  be  treated  as 
Sunday  in  regard  to  the  presentment  and  pro- 
test of  notes,  and  tbat,  when  Sunday  and  a  legal 
holiday  fall  on  the  date  of  the  maturity  of  paper, 
it  may  be  presented  or  protested  on  the  preced- 
ing Saturday.— HirshfleldT.  Ft  Worth  Nat  Bank, 
(Tex.  Sap.)  18  S.  W.  743. 

Notice  of  demand  and  non-paj^ment — 
Signing. 

12.  An  unsigned  notice  of  demand  and  non- 
payment, sent  by  a  notary  to  the  indorser.  of  a 
note,  is  insDfBcient  as  notice.— People's  Nat  Bank 
▼.  Dibrell,  (Tenn.)  18  S.  W.  020. 

Actions  on. 

18.  The  holders  of  a  note  learned  of  its  un 
authorized  surrender  to  the  maker  in  December, 
1884,  and  early  in  1885  placed  the  matter  with 
an  attorney  for  suit  The  maker  was  informed 
soon  afterwards,  and  there  were  no  intervening 
rights.  Held,  tbat  there  was  no  error  in  refus- 
ing to  Instruct  the  Jury,  in  an  action  on  the  note, 
that  It  was  the  duty  or  the  holders  thereof  to  dis- 
UEBrm  the  surrender  to  defendant — Emerson  r. 
Mills,  (Tex.  Sup.)  18  S.  W.  805. 

14.  The  averments  of  a  complaint  that  at  the 
special  instance  and  request,  and  for  the  ezolu- 
slve  benefit,  of  defendant,  plaintifl  drew  a  draft 
on  him  for  a  certain  amount;  that  the  draft  was 
dishonored;  and  that,  for  the  exclusive  benefit  of 
defendant,  plaintiS  paid  off  and  took  up  the  bill 
of  exchange, -.-state  a  caused  action.— Tinsley  v. 
Penniman,  (Tex.  Sup.)  18  S.  W.  718. 

15.  In  an  action  on  •  note  plaintiff  alleged 
that  it  had  discounted  the  paper  before  maturity, 
and  had  it  indorsed  by  the  bolder.  Defendants 
claimed  that  plaintiS  had  no  interest  therein. 
Plaintiff  amended  the  petition,  stating  tbat  it 
was  not  the  owner  of  the  note,  but  that  it  held  it 
as  collateral,  and  making  the  administrator  of 
the  payee  a  co-plaintiff.  Held,  tbat  plaintiff's 
right  to  sue  was  sufficiently  established. — Palmer 
r,  Mt  Sterling  Mat.  Bank,  (Ey.)  18  S.  W.  iiSi. 

Pleading  and  proof. 

16.  A  petition  in  an  action  on  a  promissory 
note,  which  admits  part  payment,  and  then  al- 
leges that  the  note  was  placed  In  the  hands  of 
attorneys  for  collection,  whereby  10  per  cent 
attorney's  fees  On  the  face  of  the  note  became 
due  and  payable,  as  stipnlated  for  therein,  is 
broad  enough  to  admit  evidence  that  the  part  pay- 
ment was  made  after  the  notes  were  placed  in 
the  attorneys'  hands;  and  a  Judgment  for  an  at- 
torney's fee  computed  on  the  entire  amount  of  the 
note  will  not  be  disturbed  on  appeal,  in  the  ab- 
sence of  a  statement  of  facts,  since  the  presump- 
tion  is  that  every  fact  provable  under  tbe  plead- 
ings, and  necessary  to  sustain  the  judgment,  was 
proved.— Kendall  T.  Page,  (Tex.  Sup.)  18  S.  W. 


17.  Under  the  avermants  of  a  oomidaliit  ttafe 

at  the  si>eclal  Instance  and  request,  aiid  tat  tbm 
exclusive  benefit,  of  defendant,  plaintiS  drew  a 
draft  on  him  for  a  certain  amount,  proof  of  au- 
thority to  draw  the  draft  is  essential;  amd  tlia 
reference  to  the  draft  oannot  be  troatod  aa  a 
matter  of  inducement,  and  the  actioD  treated  aa 
one  for  money  expended  and  services  rendered 
by  plaintiS  to  defendant,  amounting  to  tbe  face 
of  tbe  draft— Tinsley  ▼.  Penniman,  (Tex.  Sap.) 
18  B.  W.  718. 

18.  Since  an  nneqnivooal  promlae  of  the  111' 
dorser  to  pay  the  note,  after  he  is  advised  by 
counsel  tbat  the  notice  of  demand  and  non-pay- 
ment is  insufficient,  is  tantamount  to  an  admis- 
sion of  notice,  and  of  the  sufficiency  thereof,  evi- 
dence of  such  promise  is  admissible,  in  an  action 
on  the  note,  under  a  mere  all^tion  tbat  notice 
was  given.  —  People's  Nat  Bank  v.  Dibrell, 
(Tenn.)  18  8.  W.  626. 

19.  Where  defendant  In  an  action  on  a  note 
assigned  to  plaintiS  by  the  payee,  alleges  that 
he  paid  the  money  due  thereon  to  the  payee,  it 
is  competent  for  him  to  show  that  plaintiff  au- 
thorized the  payee  to  collect  tne  note Jemkins 

V.  Shinn,  (Ark. )  18  S.  W.  840. 

Instructions. 

90.  In  an  action  against  the  estate  of  a  de- 
ceased maker  of  a  note,  where  the  indorsement 
by  the  payee  to  the  plaintiff  passed  as  a  conceded 
fact  in  the  case,  and  no  instructions  wer**  asked 
on  the  subjact  on  either  side,  and  the  court  in- 
structed that  if  tbe  note  was  signed  by  the 
maker,  and  was  not  altered  after  the  signing  and 
delivery  thereof,  the  Jury  should  find  for  the 
plaintiS,  it  was  not  reversible  error  to  neglect 
to  instruct  the  Jury  that  they  must  find  that  the 
payee  indorsed  or  assigned  the  note  to  plaintiS  in 
order  to  entitle  plaintiff  to  recover.— SUlIwell  v. 
Fatten,  (Mo.  Sup.)  18  B.  W.  1075. 

Becovery  of  attorneys'  fees. 

31.  A  note  secured  by  a  deed  of  trust  provided 
that  10  per  cent  should  be  added  aa  attorney's 
fees  if  legal  proceedings  were  instltnted  fi>r  in 
collection.  The  maker  was  afterwards  adjudged 
to  be  of  unsound  mind,  and  a  guardian  was  ap- 
pointed for  him.  After  maturity  of  the  note  the 
payee  placed  It  in  the  hands  of  an  attorney,  who 
properly  proved  it  up,  and  presented  it  for  pay- 
ment to  tne  guardian,  field,  ttiat  ttte  payee  was 
entitled  to  reuover  the  additional  10  per  cent 
Simmons  v.  Terrell,  12  a  W.  854, 75  Tex.  97S,  fol- 
fowed.— Morrin  v.  Hoyt,  (Tex.  Supw)  18  &  W.  4»C 

Newly-DlBOOvered  Evidence. 

Bee  Crtmindl  Law,  74-78;  Sew  Trial,  7, 8. 

NEW  TBTATi. 

In  criminal  oases,  see  Orimtnol  Lom,  tn-li. 

Application. 

1.  Under  Rev.  6t  art  1809,  which  requires 
a  motion  for  a  new  trial  to  be  signed  by  tbe 
party  or  his  attorney,  a  motion  without  aigaators 
will  not  be  oonalderod  on  appeal,  where  there 
are  no  material  erron  in  the  record. — Smith  v. 
Fordyce,  (Tex.  Bup.)  18  B.  W.  603. 

9.  On  amotion  for  a  new  trial  in  nmishment 
on  the  ground  that  at  the  time  the  Judgment 
was  rendered  one  of  the  plaintiffs  in  the  original 
Judgment  was  dead,  the  only  evidence  of  that 
fact  waa  the  affidavit  of  one  of  defendant's  attor- 
neys that  he  was  reliably  informed  and  believed 
such  to  be  the  fact  The  alleged  dead  plaintiS 
was  named  in  the  Judgment  as  one  of  the  piaintifls 
recovering  it  HelcL^  that  the  motion  was  prop- 
erly denied.— First  Nat  Bank  v.  Willia,  (Tex. 
Sup.)  18  8.  W.  205. 

Objections  to  verdict. 

8.  Under  Rev.  St  1889,  {  3241,  providing  that 
"only  one  new  trial  shall  be  allowed  either  party, 
except — J^rst,  where  the  triors  of  fact  shall  have 
erred  In  a  matter  of  law;  teoofnA,  when  tbe  Jury 
shall  be  guilty  of  misbehavlM^J" 
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trial  ouinot  be  granted  on  the  sronnd  that  the 
Terdlct  was  against  the  weif^bt  of  evidence,  what- 
«rer  be  the  ground  on  which  the  first  new  trial 
-was  allowed.— McSbane  v.  Sanderson, (Ho.  Sup.) 
18  &  W.  912. 

4.  Plaintiff  In  ber  petition  alleired  that  she 
-contracted  witb  defendant  S.  to  build  her  a 
hOQse,  to  be  worth  C7S0,  for  which  she  paid  tlOO, 
Knd  gtkve  her  notes  for  1660,  secured  by  a  deed 
of  trust:  that  S.  had  transferred  the  notes  to  O., 
who  haa  notice  of  the  consideration.  Hhe  asked 
to  enjoin  a  sale  under  the  deed  ot  trost,  and 
claimed  damages  for  injury  to  her  fornitare  by 
reason  of  the  construction  of  the  house,  and  of 
Its  being  worth  only  t450.  According  to  plain- 
tiffs testimony,  her  ivmitare  was  damaged  980, 
snd  the  house  was  worth  only  (ifiO.  The  balance 
^a«  on  the  notes  was  about  1620.  Q.  testified 
tbat  be  purchased  the  notes  from  B.,  but  there 
was  some  eridenoe  that  they  were  only  pledged 
to  him  for  1310,  of  which  tl80  had  been  re- 
paid, field,  tbat  s  verdict  for  plaintiff  for  fl 
and  costs  was  unwarranted,  since,  if  G-.  owned 
tbo  notes,  the  damages  shown  by  plaintiff  being 
«nly  (380,  O.  was  entitled  to  recover  ^W;  and  if 
be  only  held  them  in  pledge,  and  the  balance  due 
him  was  C20,  he  was  entitled  to  recover  that 
SLUiount,  since  taking  off  the  damages  of  tS80 
would  leave  1240  due  from  plaintiff  on  the  notes. 
— Hoxter  v.  Ckiry,  (Tex.  Sup.)  18  B.  W.  574. 

5.  In  an  action  for  slander  an  excessive  ye^- 
-dlct  win  be  set  aside,  thougti  remittei)  in  part, 
where  the  excess  Is  considerable,  and  Is  not  as- 
oertainable  by  any  rules  of  law.— Nunnally  t. 
Taliaferro,  (Tex.  Sup.)  18  S.  W.  149. 

Findings  of  oourt — Sufficiency  of  evi- 
dence. 

6.  In  trespass  to  try  title,  where  the  evidence 
as  to  heirship,  through  whicb  some  of  the  par- 
ties claim,  and  upon  which  judgment  Is  based,  is 
meager,  confused,  and  tmsatisfactorjr,  a  new  trial 
should  be  bad.— Ballard  ▼.  Carmiobaal,  (Tex. 
Bap.)  18  a  W.  784. 

ITewly-disoovered  evidence. 

7.  In  an  action  for  the  price  of  a  cow,  a  new 
trial  should  not  be  granted  defendants  on  cumu- 
lative evidence  that  the  seller  knew  certain  facts 
which  were  likely  to  render  the  cow  worthless 
for  breeding  purposes,  when  there  was  no  war- 
ranty of  the  cow  as  a  breeder. — Palmer  t.  Ht. 
Sterling  Nat.  Bank,  (Ky.)  18  S.  W.  231. 

8.  A  new  trial  will  not  be  granted  on  aooonnt 
of  newly-discovered  evidence,  where  the  moving 
party  does  not  show  when  he  discovered  the  ev- 
idence, or  that  he  used  any  dUigenoe  to  find  it 

—Chandler  v.  Lasaru;,  (Ark.)  18  B.  W.  18L 

Non  OompoB  Mentis. 

See  Insanity. 

Notloe. 

Of  accident,  see  Insurance,  19, 90. 
appeal,  see  Appeal,  7. 
application  for  ferry  franchise,  see  Ferry. 
delect  in  street,  see  Municipal  CorporatUnu, 

20,21. 
demand  and  non-payment,  see  ^e^otiobls  In- 

Btruments,  18. 
directors'  meeting,  see  Corporations,  1,  8. 
elections,  see  Elections  ana  Voten,  t. 
Den,  see  Mechanict'  LAens,  11, 12. 
overcharge  of  freight,  see  Carriers,  S. 
Becord  of  mortgage,  see  Mortgages,  9. 
To  stockholder,  of  liability  for   corporate  debts, 
see  Corporations,  16-18. 

Novation. 

Oral  contract,  see  Frauds,  Statute  €f,  % 

NX7ISANCB. 
Hog- pens. 

1.  On  a  prosecution  for  maintaining  a  nui- 
sance in  keeping  a  hog-pen  In  a  filthy  condition. 


it  is  error  to  charge  that  defendant  is  guilty  If 
the  smell  created  by  his  pen,  though  insnfflcfent 
of  itself  to  constitute  a  nuisance,  contributed, 
with  other  pens  in  the  neighborhood,  to  form 
one,  since  defendant  is  liable  only  for  the  conse- 
quences which  his  own  acts  moduoed.— Gay  v. 
State,  (Tenn.)  18  &  W.  260. 

Ii^unction. 

2.  Injunction  will  lie  to  prevent  an  adjoining 
land-owner  from  building  a  privy  within  10  feet 
of  plaintiff's  well,  and  within  18  feet  of  the  din- 
ing-room and  family  bedroom,  where  die  and 
her  two  daughters,  one  of  whom  is  an  Invalid, 
eat  and  sleep.— Hlley  v.  A'Heam,  (Ks.)  18  B. 
W.  529. 

Oath. 

Administration  to  jury,  see  Jury,  8. 

Obligation  of  Contracts. 

Sea  ConstUuttonal  Law,  10-lS. 

Obstructions. 

Of  navigable  stream,  see  Navigable  Ifatera. 

Office  and  Officer. 

Bee  Clerk  of  Court;  Coroner;  DistrUA  and  Pros- 
ecuting Attorneys;  Judge;  Justices  of  the 
Peace;  Becelvers;  Sheriffs  and  Constables; 
Steno(7raphers. 

Arrest  by  officer,  right  to  kill  resisting  prisoner, 
see  Arrest. 

City  officers,  see  Municipal  Corporations,  10-13. 

Corporate  ofBoers,  see  CarporaUont,  1,  & 

County  officers,  see  Counties,  4. 

Excessive  fees,-  see  Extortion. 

Public  administrators,  see  Executors  and  Admin- 
istrators, 1. 

Oils. 

Inspection  of,  see  Inspection. 

Opinion  Evidence. 

See  JEoldence,  24-81. 

Orders. 

Appealable  orders,  see  Appeal,  t> 

Ordinance. 

Bee  JTuntetpal  Corporations,  7-S. 

PABDON. 

Duty  to  refund  fine  paid,  see  Finn. 

Bemlssion  of  fines — Bfifeot  of  legisla- 
tion giving  fines  to  county. 

The  executive  power,  under  Oonst  art  6L 
1 1&  to  remit  a  penal^  by  pardon,  is  not  affected 
by  Manaf .  Dig.  {  5860,  whicb  directs  that  fines 

shall  be  used  for  county  purposes Flschel  v. 

Mills,  (Ark.)  18  S.  W.  237. 

PARENT  AND  CHILD. 

Bee,  also,  Oimrdian  and  Ward;  [nfanoy. 
Injuries  to  child,  contributory   negligenoe,   sea 

Negligence,  4-8. 
measure  of  damage,  see  Damages,  18- IS. 

Emancipation. 

1.  A  contract  employing  a  minor,  wbloh  is 
signed  by  both  the  minor  and  her  father,  by 
which  the  father  authorizes  the  minor  to  receive 
the  wages  due  her,  and  which  contains  a  stipu- 
lation as  to  forfeiture  of  wages  in  case  the  minor 
should  leave  without  giving  two  weeks'  notice,  is 
a  purtial  emancipation  of  the  child ;  and  the  lat- 
ter, after  leaving  her  employment  without  the 
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■diKiUted  BoUee,  eannot  repvdUto  tfa*  coBtrsot 
on  accoant  of  her  infanoy,  and  reoovet  oo  s 
quantum  meruit.  —Tennessee  Manuf 'g  Co.  t. 
Junes,  (Tenn.)  18  8.  W.  863. 

Edaoation  of  ohild^Charge  against  es- 
tate, 
a.  In  an  aetlou  by  a  dangfater  against  her 
fkther'a  estate,  it  appeared  that  monej'  had  been 
given  plaintiff  by  her  ancle  for  parposea  of  eda- 
oation, and  that  her  father,  in  the  settlement  of 
his  aocoants  as  her  guardian,  did  not  makeclsliiis 
for  all  ezpenditurea  for  her  edncation.  Held, 
that  these  amounts  ooold  not  be  set  off  against 
her  claim;  thepresnmptlon  being  that  he  did  not 
propose  to  chanra  her  with  those  expenditures. — 
Reynolds'  Adm'ra  r.  B^rnolds,  (Ey.)  18  8.  W^. 
n7. 

Uability  of  parent — Compensation  for 
serrloes. 
8.  Hie  mere  fkot  that  a  parent  told  his  ohlld 
that  she  should  be  well  paid  for  her  aerrioea  ren- 
dered the  family  attw  she  became  of  a^e,  does 
not  entitle  her  to  recover  therefor.— Revnolds' 
Adm'ts  T.  Reynolda,  (Ky.)  U  S.  yf.  617. 

iQjnries  to  child — Bight  of  action  by 
parent. 

4.  The  fact  that  a  child  two  and  a  half  years 
Old,  in  an  action  brought  in  Ita  behalf  for  per- 
sonal injuries,  has  recovered  damages  for  its  re- 
duced capacity  to  earn  money  during  its  minor- 
ity, is  no  reason  why  the  parent  should  not  re- 
cover for  the  same  incapacity,  since  the  judgment 
in  the  other  case  was  an  improper  one.— Texas  & 
Fao.  Ry.  Cft.  V.  Morin,  18  8.  W.  84S,  06  Tex.  183. 

6.  The  fact  that  an  action  by  a  minor  for  per 
•onal  Iniuries  is  brought  by  his  father  as  his  next 
friend  does  not  constitute  a  relinquishment  by 
the  father  of  any  claim  he  might  assert  on  ao- 
count  of  plalutUf's  diminished  capacity  to  earn 
daring  his  minority.— Texas  &  F.  Ry.  Cio.  ▼.  Ho- 
rin,  18  S.  W.  60S,  M  Tax.  886. 

6.  In  an  action  against  a  railroad  company 
for  injuries  to  plaintiff's  minor  son,  alleged  to 
have  been  oaased  by  defendnnt's  negligence, 
where  it  appeared  that  the  son  bad  been  employed 
by  defendant  as  a  bralceman  without  plaintiff's 
consent,  the  comrt  properly  refused  to  charge 
that  pluntiff  could  not  recover  if  the  son  was 
suiltr  of  contxibutoiy  negli^nce.— Texas  &  P. 


'  Brick,  (Tex.  Sup.)  18  8.  W.  M7. 


Parol  Evidenoe. 

Bee  JBMdencc  4&-48. 

FABTIBS. 

Death  of,  see  Abatement  and  ReolietA, 
In  action  for  specific  performance,  see   Sjiecyic 
Performance,  6. 

■^—  on  award,  see  Arbitration  and  Atoard,  8. 

——  on  bond,  see  Bonds,  2. 

mandamus  proceeding,  see  Mandamxu,  8. 

Heoeasary  parties. 

1.  In  an  action  against  a  tmstee  for  a  debt 
for  which  he  is  personally  liable,  the  beneficiaries 
are  not  neoetwary  parties. — Uonnally  v.  Lyons, 
(T«x.  Bup.)  18  8.  W.  79V. 

a.  An  infant,  after  arriving  at  majority,  dis- 
affirmed a  saleof  land  made  during  minority,  and 
conveyed  It  to  another  grantee.  Held,  in  an  ac- 
tion by  tbe  second  grantee  to  recover  possession, 
that  thn  grantor  is  not  a  neoeasarv  party  plain- 
tiff.—Moore  V.  Balier,  (Ky.)  18  B.  W.  86». 

8.  In  an  action  for  debt  and  to  foreclose  a 
mortgage,  persons  who  had  caused  an  execution 
to  be  levied  on  the  mortgaged  property,  and 
claim  an  interest  in  it,  are  properly  made  de- 
fendants, and  charged  with  a  conversion  there- 
of, though  the  property  is  in  the  bands  of  the 
Sheriff,  it  being  held  subject  to  tbe  lien  of  their 
execution.— Bilberberg  v.  Trilling,  (Tex.  Bap.) 
U  a  W.  591. 


Beal  party  In  interest. 

4.  Where  a  woman  delivers  a  meatage  to  a 
telegraph  company,  addressed  to  her  brother, 
and  asking  that  he  oome  to  her  at  onoe,  as  her 
husband  is  not  expected  to  live,  and  taiere  is 
nothing  to  show  that  her  hnsband  bad  any  estate 
or  any  other  heirs  than  herself,  a  suit  for  f^- 
ure  to  transmit  the  said  message  need  nut  be 
brought  in  favor  of  the  estate,  but  by  the  wife, 
as  the  injury  saed  for  resulted  onlyfrom  a  breach 
of  the  contract  to  transmit  the  message,  and 
not  from  the  death  of  the  husband.— Potts  v. 
Western  Union  Tel.  Ca,  (Tex.  Sup.)  18  &  W.  60i 

Misjoinder. 

5.  Bach  of  a«y«ral  arohlteets  pot  in  plana  and 
speolfloations  tor  the  erection  of  a  coort-honse. 
There  was  competition  between  the  plans  offered, 
and  it  was  unknown  whose  plan  weald  be  accept- 
ed. They  agreed  to  retire  nom  further  contost, 
and  let  tne  plana  alone  compete;  and  that  which- 
ever plan  should  be  accepted  all  ahonld  ahace 
equally  in  the  remuneration.  Held  that,  In  a 
•nit  between  them  for  an  accounting.  It  waa  not 
a  misjoinder  of  parties  for  the  other  parties  to 
the  agreement  to  unite  aa  plaintiffa  in  the  action 
against  defendant,  whose  plans  had  been  accept 
ed.— Flanders  v.  Wood,  (Tex.  8ap.)  18  8.  W.STS. 

PABTinON. 

Verbal  partition — Bi{^t  to  repudiate. 

L  A  verbal  division  of  partnership  land  to 
TOld<  and  a  partner  who  takes  possession  of  land 
nnder  snch  a  division  is  not  estopped  from  sub- 
sequently repudiating  the  aame.— Duncan  v.  Dun- 
can, (Ey.J  18  B.  W.  lOSSa. 

By  judicial  proceedings. 

8.  In  partition  it  appeared  that  certain  per- 
sons In  interest  were  not  made  parties.  Rev.  St. 
{  7185,  provides  that  every  person  having  an  in- 
terest la  the  premises,  whether  in  possession  or 
otherwise,  shall  be  made  a  party.  Held,  that 
defendants  should  have  been  allowed,  on  terms, 
to  bring  in  the  necessarv  parties,  or  judgment 
should  nave  been  entered  without  prejudioe  to 
the  righta  of  plaintiffs  to  proseonte  another  aniL 
— Estls  T.  NeU,  (Mo.  Bup.^  18  8.  W.  lOOSw 

SerTice  on  lunatic  owner. 

8.  Thongb  Civii  Code,  i  68,  provides  that. 
If  a  defendant  be  of  unsound  mind,  summons 
shall  be  served  on  him,  and  on  his  commit- 
tee if  residing  in  the  county,  yet  a  failure  to 
serve  a  summons  on  the  lunatic  defendant,  in  an 
action  of  partition  wherein  his  committee  an- 
swers, will  not  affect  the  validity  of  the  proceed- 
ings, in  view  of  section  4JX),  whicdi  permits  the 
committee,  in  the  name  of  himself  and  of  the 
lunatic,  to  sue  for  and  obtain  judgment  for  the 
sale  of  property  owned  jointly  by  the  lunatio 
wl«h  othera.— Binaer  t.  Nevin,  (Ky.)  18  8.  W. 
867. 

Evidence  of  title. 

4.  Flaintlfta  In  partition  claimed  title  to  one- 
half  of  a  tract  of  land  on  account  of  an  alleged 
contract  made  by  their  ancestor  with  defendants 
as  beirs  of  the  owner  of  the  original  certificate, 
whereby  plaintiffs'  ancestor  was  authorized  to 
draw  the  oertlflcate,  locate  the  land,  and  get  it 
patented  to  defendauta.  It  appeared  that  a  per- 
son representing  himself  to  b«  one  of  the  heirs 
gave  plaintiffs'  ancestor  a  power  of  attorney  to 
draw  the  certificate  and  locate  the  land,  and 
agreed  to  give  him  half  of  the  land  for  these  serv- 
ices. There  was  no  evidence  as  to  who  were  the 
heirs,  nor  that  they  had  consented  to  this  con- 
tract. Held,  that  plaintiffs  could  not  recover.— 
Fuwell  V.  Thompson,  IS  a  W.  601,  66  Tex.  83a 

6.  Xn  an  action  for  partition  of  lands,  to 
which  a  lunatic  and  his  committee  were  defend- 
ants, the  averments  of  the  petition  as  to  the  own- 
ership of  the  lands  were  admitted  by  defendants, 
and  no  proof  thereof  nas  offered,  as  required 
by  Civil  Code,  {  126,  which  provides  that  ms- 
terial  averm«its,  although  noldoaied,  cannot  be 
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ttKen  as  troe  agalnM  a  MnoB  vader  dlMMUty. 
Send,  Uwt  the  defeat,  if  any,  was,  act  to  the  pnr- 
cbaser  of  the  lands,  cured  by  STldeuoe  sbowlnir 
auch  ownership,  afterwai^s  produced  in  court  on 
exceptions  taken  by  him  to  the  sale.— Finzer  ▼. 
Nevln,  (Ky.)  18  &  W.  967. 

■^—  Decree. 

A.  The  f Act  that  a  decree  in  partition  fails 
to  dispose  of  the  rieht  of  one  party  cannot  be 
taken  advantage  of  ot  other  parties,  who  are 
not  injured  thereby,  toInTalidate  a  title  acquired 
through  a  sale  of  their  interests  under  such  de- 
cree.—Alston  T.  Emmerson,  (Tex.  Sup.)  18  S.  W. 

7.  In  trexpasB  to  try  title,  where  plaintifl 
■eeks  to  be  put  in  possession  with  his  co-tenant, 
and  neither  party  specifloally  ptOiya  for  partition, 
anch  xelief  is  properly  refused.— Ballard  t.  Car- 
michael,  (Tex.  Sup.)  18  S.  W.  784. 

— —  B«iit8  to  ooorue  after  Jadgment. 

'  8.  A  judgment  against  one  of  the  co-tenants 
In  possession  of  the  land  for  rents  to  accrue  after 
the  Judgment  in  partition,  and  down  to  its  Unal 
^eoDtion,  is  erroneous. —EJeener  T.  Moss,  18  B. 
W.  447,  88  Tex.  18L 

—  Sale. 

9.  Under  Rev.  St.  arts.  8408,  8470,  8480,  pro- 
Tiding  that  in  partition  proceedings  commis- 
sioners to  make  partition  shall  be  appointed,  and 
that  the  land  may  be  sold  only  in  case  they  re- 
port that  a  fair  airision  cannot  be  made,  a  decree 
la  partition  directing  the  aaleof  the  land  without 
appointing  commissioners  is  erroneous.- Keener 
T.  Moss,  18&  W.  447,  68 Tex.  181. 

Coats. 

10.  Where  it  does  not  appear  by  allegation 
or  proof  that  one  of  the  oo-tenants  is  contesting 
the  rights  of  the  other  parties  to  the  partition 
proceedings,  it  is  error  to  render  Judgment 
a«alnst  him  for  costa.— Keener  y.  Moss,  18  8.  W. 
447,  66  Tex.  181. 

PABTNBRSHTP. 

Wliat  oonstltateB. 

1.  Where  a  daughter  conreys  property  in 
tmat  to  her  father,  to  be  used  by  him  in  a  mer- 
cantile business,  the  father,  daughter,  and  her 
brothers  each  to  receive  a  one-nintb  interest, 
and  the  property  to  be  divided  when  the  young- 
est son  becomes  26  years  old,  and  none  ot  the 
Inothers  have  power  to  oontrol  or  withdraw 
their  several  interests,  and  after  the  father's 
death  one  ot  the  brothers  is  appointed  trustee 
by  the  court,  the  beneficiaries  do  not  constitute 
a  partnership. — Connaliy  t.  Lyons,  (Tex.  Sup.) 

Power  of  partner  to  bind  the  firm. 

3.  A  member  of  a  firm  engaged  in  the  busi- 
ness ot  repairing  machinery,  and  selling  it  on 
commission,  gave  a  note  in  the  firm  name  inpay- 
ment for  a  patent-right  His  copartners  did  not 
know  of  the  giving  of  the  note,  and  never  rati- 
fied it.  Held,  that  the  note  was  binding  only  on 
the  partner  who  signed  it — Faires  t.  Rosa,  (Tex.* 
Sup.)  18  a  W.  418. 

Siaaolutlon  and  aooountlng. 

&  Where  one  of  two  persons  buys  wool,  and 
the  other  sells  it  under  sn  agreement  to  share 
the  profits  and  divide  the  losses,  it  is  sufficient 
for  the  latter,  in  a  suit  against  the  former  to  re- 
cover one-balf  of  the  loss  sustained,  to  show  gen- 
erally that  the  wool  was  sold,  and  tor  how  much, 
and  the  costs  and  charges  on  it.  He  need  not 
show  particularly  how,  when,  and  where  it  was 
sold,  and  that  the  wool  sold  was  the  identical 
wool  bought— Floyd  ▼.  Etron,  18  &  W.  407,  66 
Tex.  281. 

Division  of  capital. 

4.  Though  an  unequal  contribution  by  co- 
partners to  the  capital  may  not  in  the  absence 
Of  other  evidence,  be  soflJoient  to  overcome  the 


presumption  of  w  eanal  participation  in  the 
profits,  it  is  suiB<dent  to  show  that  the  capital  is 
not  to  be  divided  equally  on  a  final  setuemeati 
and  distribution.— Johnston  r.  BallanL  (lex. 
Sup.)  18  8.  W.  686.    . 

Firm  and  private  creditors. 

6.  Defendant  purchased  certain  maobinaryef 
J.,  who  retained  UUe  until  paid  for.  Defenoaat 
sold  a  half  Interest  to  his  partner,  R.  The  debt 
to  J.  was  charged  on  the  books  as  a  partnership 
liability.  R.  mortgaged  his  interest  in  the  firm 
to  plaintiff  to  secure  an  Individual  debt  Held, 
that  the  firm  debt  to  J.  had  priority  over  the 
mortgage.— Bmbry  ▼.  Lewis, (Ark.)  18  S.  W.  873. 

Part  Ferformanoe. 

See  t>raud«.  Statute  <^,  9, 10;  Spwtfie  Pafarwr 
anee,  8. 

Paasengers. 

See  Corrtere,  16-^ 

PAYMENT. 

See,  also.  Accord  and  Sotii/actioih 
Of  mortgage,  see  Mortgag«$,  U. 
taxes,  see  Taxation,  6. 

Acceptance  of  negotiable  paper. 

L  Although  the  language  of  a  cheok  ofleMd 
In  evidence  imported  a  full  payment,  it  was  only 
prima  /acl<  evidence  of  that  fact,  and  the  court 
did  not  err  in  refusing  to  chBrge  that  it  waa 
oonclnsivB.— Oreer  v.  Laws,  (Ark.)  18  S.  W.  1088. 

9.  Where,  in  an  action  by  a  broker  to  recover 
commissions,  defendutt  introduces  a  check  al- 
leged by  him  to  have  been  received  by  plaintifl 
in  full  payment,  plaintiff  may  ahow  by  parol  that 
the  check  was  intended  only  to  pay  his  expenses. 
—Hendricks  v.  Leopold,  (Tex.  App.)  18  8.  W.  638. 

Freanmption  of  payment. 

8.  Where  a  note  was  surrendered  to  the  mak- 
er without  full  payment  and  without  authority 
by  bankers  who  held  it  for  coUeotion,  and  in  an 
action  thereon  the  maker  relies  upon  a  subse- 
quent agreement  to  show  payment  thereof,  it  is 
not  error  to  refuse  to  instruct  tne  Jury  that  the 
note,  being  in  defendant's  possession,  was  pr^ 
Bomed  to  have  been  paid;  that  defendant  ao- 
quired  possession  ot  the  same  lawfully;  and  that 
the  burden  of  proof  was  on  the  plaintiff  to  dis- 
prove these  facts  by  a  preponderance  of  the  evi- 
dence.— Kmerson  v.  lilfls,  (Tex.  Sup.)  18  S.  W. 
806. 

4.  While  possession  hythe  maker  ot  an  over- 
due note  is  presumptive  evidence  of  payment,  it 
is  not  oonolusive,  and,  in  the  case  of  a  purchase- 
money  note  reciting  a  vendor's  lien,  such  posses- 
sion will  not  protect  a  mortgagee  or  purchaser 
ftrom  the  maker,  oou^ed  with  his  statement  that 
the  note  i8_paid.— Halfln  v.  Winkleman,  (Tex. 
8up.)18S.  W.4S3. 

Voluntary  payment. 

B.  It  is  no  defense  to  an  action  to  recover 
back  money  paid  for  a  certain  amount  ot  goods, 
all  ot  which  were  not  delivered,  that  the  pay- 
ment was  volnuiarilymada  — Olasaoook  v.  Rosea- 
grant,  (Ark.)  18  B.  W.  879. 

Pleading  and  proof. 

6.  In  an  action  by  a  broker  to  recover  com- 
missions, plaintifl  need  not  file  a  sworn  plea  in 
the  nature  ot  a  plea  of  non  est  factum  to  ex- 
plain a  check  introduced  by  defendant,  and  al- 
leged by  him  to  have  been  received  by  plaintifl 
in  full,  payment.— Hendricks  v.  Leopold,  (Tex. 
App.)  18  S.  W.  638. 

Penalties  and  Liquidated  Dam- 
ages. 

See  DaTnages,  8, 4,  /^-^  i 
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IKOEX. 


FBNBION. 

Exemption   of  lands  purchased   with 
pension  money. 

Land  purchased  by  •  wtte  with  pension 
money  furnished  by  her  bnsbana  may  be  sub- 
Jected  to  the  payment  of  bis  debts. — Coakley  t. 
OQderwood,  (B^.)  18  B.  W.  7. 


Of  oontraot,  i 


Performance. 

M  Contracts,  8,  B. 
FEBJXTBY. 


Indictment. 

1.  An  Indictment  for  perjury  before  a  grand 
jury,  on  an  examination  relative  to  the  destruc- 
tion of  the  1»llot-boz  osed  and  the  ballots  cast 
at  a  certain  election,  after  setting  out  the  testi- 
mony charged  to  have  been  false,  alleged  that 
the  ballot-box  aud  the  ballots  cast  by  the  electors 
on  a  certain  day  were  destroyed,  and  It  became 
a  material  question  before  the  grand  ]ury,  eta 
Held  that,  the  fact  that  an  election  was  held  on 
that  day  being  a  mere  matter  of  inducement,  it 
was  sufficient  that  it  could  be  necessarily  implied 
from  the  allegation  made. —Mason  v.  State,  (Ark.) 
18  8.  W.  827. 

3.  An  indictment  for  perjury,  after  stating 
the  matter  on  which  the  perjury  was  assigned, 
simply  recited :  "'Which  statement,  so  made  by 
T.,  oefore  and  to  the  Justice  of  the  peace  as 
aforesaid,  was  willfully  and  dellberat^y  false, 
and  the  said  T.  Imew  the  same  to  be  false  when 
be  made  It. "  Held,  that  the  indictment  was  fa- 
tally defectire,  ia  that  it  did  not  specifically 
negative  the  alleged  false  statement,  and  set  out 
the  truth  in  regard  to  the  same.— Tomer  v.  Btate, 
<Tex.  App.)  18  8.  W.  798. 

5.  An  indictment  charging  that  one  TL  will- 
fnlly  and  corruptly  gave  in  evidence  before  a 
jury  in  C.  circuit  court  "that  which  was  false 
and  well  known  by  the  said  K.  to  be  false,  to- 
wlt:  He,  the  said  K.,  being  first  duly  sworn, 
stated  and  swore  In  a  prosecution  *  *  •  against 
D.  McC.  for  canning  concealed  •  •  •  a  dead- 
ly weapon,  •  •  •  then  •  •  •  being  tried 
oefore  a  jury  in  C.  circuit  court,"  etC'^-snlB- 
oiently  states  where  the  false  swearing  was  done, 
and  that  the  oath  was  administered  by  one  ao- 
tborlzed  to  do  so.— Commonwealth  r.  Kwa,  (Ey.) 
18  &  W.  7. 

Evldenoe. 

4.  Upon  an  Indictment  for  perjury,  the  evi- 
dence showed  that  defendant  had  testified  that 
at  a  stated  time  be  did  not  play  cards  in  a  room 
in  the  rear  of  a  certain  saloon,  and  that  he  did 
in  fact  play  carda  at  such  time  in  an  inolosnre 
in  the  rear  of  said  saloon  used  as  a  cook-pit,  and 
consisting  of  a  space  inclosed  with  a  high  plank 
fence,  and  having  a  covering  over  only  a  small 
part  uf  it.  Held,  that  the  evidence  did  not  show 
that  defendant  was  guilty  of  perjury.— Oabe  y. 
State,  (Tex.  App.)  18  8.  W.  413. 

6.  On  an  Indictment  for  perjury,  it  appeared 
that  defendant  bad  testified  that  on  a  certain 
night  he  saw  three  persons  do  certain  acts,  that 
be  was  in  a  position  to  recognize  the  parties, 
and  that  he  could  plainly  see  that  one  of  them 
was  a  Dr.  W.,  whom  be  well  knew,  and  that 
he  could  not  be  mistaken.  It  also  appeared  that 
Dr.  W.  was  not  at  that  place  on  that  night. 
Held,  that  the  evidence  warranted  the  conclu- 
sion of  the  jury  that  defendant's  statement  was 
corrupt  and  willfully  false.— Mason  ▼.  Btate, 
(Ark.)  18  B.  W.  827. 

6.  Defendant  was  indicted  for  falsely  testify- 
ing, in  a  prosecution  against  him  for  peddling 
goods  without  a  license,  that  he  was  not  at  the 
house  of  either  R.  or  W.  at  the  times  he  was  al- 
leged to  have  there  ottered  goods  for  sale.  R. 
and  W.  both  testified  on  the  trial  forfalse  swear- 
ing that  defendant  was  at  their  houses  at  the 
times  named.    Held,  that   B.   and  W.   corrob- 


orated each  other  aa  to  ttie  fact  of  defendant's 
false  swearing. — Ciommonwealtb  t.  Daria,  (Ky.) 

18  B.  W.  10. 

Perpetuities. 

Seeir<U«,9e. 

Pergonal  lojurlea. 

Bee  Negligmoe. 

Petition. 

See  Pteodinff,  1, 9. 

PHYSICIANS  Ann  SUBGEOBB. 

Competency  as  witnesses,  see  Witnaa,  4. 
Fraotiolng  without  oertiScate— BlRht  to 
compensation. 

A  physician  who  talis  to  take  out  the  cer- 
tificate required  by  Act  1889,  c.  178,  |  2,  and 
thereby  brings  herself  within  the  prohibition  of 
section  1  of  said  act,  which  provides  that  "no 
person  shall  practice  medicine  within  this  state 
unless  such  person  possess  all  the  qualifications 
required  by  this  act, "  cannot  recover  upon  aa 
account  for  medical  services  rendered. — ^Baworth 
v.  Montgomery,  (Tenn.)  18  S.  W.  890. 

FLBADING. 

See,  also,  Trespass  to  Try  TiOe,  2-7;  TVtMMr  and 

ConDerston,  8-6. 
Alleging  damages,  see  Damages,  27-40. 

estoppel,  see  Estoppel,  19. 

negligence,  see  Negligence,  8. 

usury,  see  Ukutv,  7. 

Amendment,  ground  for  oontinnance,  sea  Ckm- 

timtance,  1. 
Filing  pleadings,  see  Practiee  in  OMl  Cases, 

4,5. 
In  action  against  surety,  see  Principal  and  Sun- 
t|/,  6,7. 

—  for  Injuries  to  employe,  see  Master  and 
Servant,  86. 

for  libel,  see  Ltbel  and  Slander,  6,  9. 

for  malicioas  prosecution,  see  MaUetous 

ProsecutUm,  8. 

—  for  specific  perf onnanoe^  see  Specffie  Psr- 
formarwe,  7. 

—  tor  unlawful  selsure,  see  Sheriffs  and  Con- 
stables. 

—  for  wrongful  death,  see  Death  by  Wrong- 
Jill  Act,  4. 

—  on  oontraot,  see  Contracts,  1&-13. 

on  insoranoe  policy,  see  Insuranee,  IS-1& 

on  note,  see  Negotiable  Itittniments.  1ft- 

19. 

—  on  Sunday  oontraot,  see  Sunday,  9l 

to  enforce  mechanic's  lien,  see  KeeikaiUet* 

Liens,  15-18. 

to  quiet  title,  see  Qwtetina  Title,  9,  & 

equity,  see  EqiMy,  9, 10. 
Negativing  oontribntoty  negUgaaoa,  sea  Master 

and  Servant,  84. 
Plea  in  reconvention,  see  S«t-Off  and  Caweter- 
,  Claim,  7. 

Petition. 

1.  In  an  action  against  a  rallMMd  company 
for  breaobot  its  oontraot  to  build  a  depot  on  land 
conveyed  to  it  tor  that  purpose,  the  petition 
stated  but  one  oanae  ot  action,  tliongh  it  de- 
manded damages  for  the  value  of  the  land  grant- 
ed, and  for  loss  occasioned  to  the  grantor  by 
the  failure  to  erect  the  depot— Louis vi lie,  St,  ll 
&  T.  By.  Co.  V.  Neafos,  (Ky.)  18  &  W.  1090. 

8.  The  allegations  of  an  answ«r  cannot  be 
referred  to,  to  aid  a  defective  petition  on  de- 
murrer.—Biddle  y.  City  of  Terrell,  (Tux.  Bop.) 
18  B.  W.  691. 

Pleas  In  abatement. 

8.  Where,  In  a  suit  on  a  written  oontraot  to 
pay  money,  defendant  pleads  his  privilege  to  be 
sued  in  another  county,  but  ti(e  i^eadoea  not 
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deny  that  he  agreed  to  pay  the  awn  sued  tor  in 
the  county  where  the  salt  waa  brought,  the  plea 
is  fatally  defective.— Crawford  T.  Carothers,  18 
a  W.  600.  66  Tex.  199. 

4.  Where  the  petition  alleges  that  defendant 
la  a  resident  of  the  connty  In  which  the  suit  is 
brought,  that  averment  is  not  denied  by  an  alle- 
gation in  defendant's  plea  that  he  is  a  resident 
of  another  conn^.  He  maybe  a  resident  of  both. 
—Crawford  t.  Carothers,  18  B.  W.  SOO,  60  Tax. 
19B. 

&  In  an  action  for  si>eoifle  performance  of  s 
oODtract  to  convey  land,  a  plea  to  the  jorlsdio- 
tion,  on  the  ground  that  the  action  was  not 
brought  in  the  county  of  defendant's  residence, 
which  does  not  negative  the  statutory  exceptions 
to  the  role  chat  an  action  mast  be  brought  in 
anch  countr,  is  bad.— Caven  v.  Hill,  (Tex.  Sup.) 
18  S.  W.  888. 

e.  Where  defendant  In  attachment,  •  non- 
resident, flies  a  plea  in  abatement,  and  answers 
to  the  merits,  it  is  error  to  strike  out  the  plea 
in  abatement  because  plaintiff  filed  no  replica- 
tion thereto.— Third  Mat.  Bank  v.  Foster,  (Tenn.) 
18  B.  W.  867. 

7.  The  filing  of  an  answer  after  a  plea  In 
abatement  does  not  waive  the  plea.— Third  Hat. 
Bank  v.  Foster,  (Tenn.)  18  &  W.  867. 

Waiver  of  demurrer. 

8.  A  party  waives  his  demurrer  by  not  calling 
for  action  thereon.— Phoenix  Ina.  do.  Y.  Boren, 
(Tex.  Sup.)  18  B.  W.  481. 

Answer. 

9.  A  complaint  against  a  city  treasnrer  al- 
leged that  he  had  collected  taxes  for  the  year  1886 
amounting  to  8135,354.90,  but  did  not  specify  the 
particular  tax-bills  collected.  Defendant  an- 
swered, alleging  that  he  had  only  received  there- 
of the  sum  of  |il,294.83,  and  that  the  excess  of 
that  amount  was  wrongly  charged  against  him. 
Held,  that  it  devolved  on  the  olty  to  show  that 
the  sum  of  8125,254.90  was  properly  charged  to 
defendant,  and  that  it  was  not  incumbent  on  him 
to  set  iorth  in  his  answer  the  bills  he  had  col- 
lected, and  that  the  objection  that  the  answer 
phould  have  been  more  speoiflc  should  have 
been  overruled.— Constans  t.  Citjr  of  Kewport, 
(Ky.)  18  8.  W.  836. 

Beply. 

lU.  In  an  action  for  breach  of  warran^  In  a 
deed,  the  complaint  alleged  that  the  deed  con- 
veyed only  half  as  much  land  as  it  purported  to, 
but  the  recitals  of  the  deed  as  set  forth  were 
ambignona.  The  answer  denied  the  warranty, 
and  alleged  that  the  land  was  sold  by  the  hoand- 
ary.  Several  terma  later  plaintiff  tendered  a 
reply,  with  an  affidavit  that  sickness  had  pre- 
Tented  him  from  attending  courl^  and  that  he 
could  not  obtain  an  attorney.  The  reply  was 
excluded,  and  the  action  dismissed.  Held  that, 
since  the  deed  was  not  part  of  the  record  on  ap- 
peal, and  it  was  uncertain  whether  a  reply  was 
necessary,  and  it  appeared  that  neither  party 
was  ready  to  submit  the  case,  the  Judgment 
would  be  reversed,  notwithstanding  plaintiff's 
laches  and  the  probable  innufBcieucy  of  his  ex- 
cuse.—Stuart  V.  Stamper,  (Ky.)  18  B.  W.  18. 

11.  A  vendee  of  land  mider  a  deed  with  cove- 
nants of  general  warranty  sued  to  enjoin  the  col- 
lection of  a  Judgment  for  the  purchase  money  on 
the  groond  Uiat  his  vendor,  since  deceased,  had 
only  a  life-estate  in  the  premises.  The  only  per- 
sons entitled  to  avail  themselves  of  the  defect  in 
the  title  were  the  children  of  the  vendor's  wife, 
and  as  to  them  the  answer  averred  that  they  had 
received  from  the  vendor  advancements  In  excess 
of  their  interest  in  the  land,  to  which  plaintiff 
replied  that  he  did  not  know,  and  had  no  means 
of  ascertaining,  the  extent  of  such  advancements. 
Held  an  insufficient  denial,  under  Civil  Code,  { 
118,  requiring  a  denial,  in  such  case,  of  'suiB- 
cieot  knowledge  or  information  to  form  a  belief. " 
— Gorman  v.  Young,  (Ky.)  18  S.  W.  8t>9. 

Snrroioinder — When  necessary. 

18.  Plaintiff  obtained  a  Jndgment  individually, 
and  also  one  as  guardian,  against  defendant.    The 


individual  Judgment  was  released,  and  thereafter 
execution  was  Issued  on  the  Judgment  in  favor  of 
plaintiff  as  guardian.  Defendant  contended  that 
that  amoant  was  Inolodud  in  the  release,  and 
plaintiff's  reply  averred  that,  when  the  execution 
issued,  the  Judgment  in  her  favor  as  guardian 
was  still  unsatisfied.  Held,  that  a  rejoinder  that 
when  execution  issued  tiiere  was  no  nnsatisUed 
Judgment  in  plaintiff's  favor  as  guardian,  but 
that  it  had  beeu  paid  off  and  released,  was  mere- 
ly a  denial  in  affirmative  form  of  the  reply, 
and  did  not  call  for  a  surrejoinder. — Qrigsby  t. 
Hart,  (Ky.)  18  a  W.  687. 

Amendment. 

18.  Plaintiff's  statement,  as  originally  filed, 
alleged  that  defendants  had  converted  certain 
property  to  their  own  use.  An  amendment 
made  a  more  particular  statement,  by  alleging 
that  defendants  had  levied  on  the  property,  ana 
further  showed  that  since  the  filing  of  tha  orig- 
inal statement  the  property  had  been  sold  by  the 
sheriff,  and  bought  by  some  of  the  defendants. 
Held,  that  this  set  up  no  new  cause  of  action. — 
Bilberberg  y.  Trilling,  vTex.  Sup.)  18  a  W.  591. 

14  Plaintiff  sued  in  a  iustioe's  ooort  on  an 
open  account  for  renL  The  Justice  rendered 
Judgment  for  defendant,  and  plaintiff  appealed 
to  the  county  court.  In  the  latter  ooort  plaintiff 
filed  an  amended  petition,  alleging  that  defend- 
ant had  given  a  note  in  liquidation  «f  the  ac- 
count; that  the  note  had  been  lost  after  maturity, 
while  plaintiff  was  the  legal  owner  and  holder 
thereof;  that  the  balance  due  on  the  note  waa 
8185;  and  that  it  was  given  for  the  same  debt  as 
that  stated  in  the  account  on  which  the  suit  was 
originally  based.  Held,  that  the  amendment  did 
not  set  ap  a  new  cause  of  action,  since  the  debt, 
the  amount,  and  the  transaction  were  the  same. 
— Boe  V.  Holbert,  (Tex.  App.)  16  8.  W.  417. 

15.  In  an  action  for  partition,  defendants  an- 
swered, and  the  cause  was  continued,  and  at  the 
next  term  again  continued  by  consent^,  and  at  the 
third  term  defendants  moved  to  dismiss  the  suit 
on  the  ground  that  the  petition  when  filed  was 
unsigned,  and  that  plaintiffs' attorneys  had  there- 
after signed  it  in  vacation,  without  leave  of  court. 
Plaintiffs  asked  leave  to  amend  the  petition  by 
signing  it  nunc  pro  tune.  Held,  that  the  re- 
fusal of  plaintiffs'  request  to  amend  was  error.— 
Borcu  V.  Billington,  (Tex.  Sup.)  18  &  W.  lOL 
Costs. 

16.  Where  plaintiff  In  trespass  to  try  title 
amends  by  alleging  a  trespass  subsequent  to  the 
suit,  he  Is  liable  for  costs  to  the  time  of  amend- 
ment—Ballard  r.  Carmlchael,  (Tex.  Sup.)  18  S. 
W.  784. 

Exhibits. 

17.  Manaf.  Dig.  |  8064,  which  provides  that, 
"if  either  party  shall  rely  upon  any  deed  or 
other  writing,  he  shall  file  with  his  pleading 
the  original  deed  or  %vrlting,  if  in  his  power,  or 
a  copy  thereof, "  applies  to  such  deeds  or  writings 
as  are  relied  on  or  referred  to  in  the  pleadings, 
and  does  not  require  the  filing  of  other  writings 
which  the  parties  may  desire  to  offer  in  evidence. 

-Greer  v.  Xaws,  (Ark.)  18  S.  W.  1088. 

Pleading  and  proof— Varianoe. 

18.  Where,  in  an  action  for  breach  of  con- 
tract to  deliver  a  lot  of  mares,  the  petition  avers 
that  plaintiff  bought  all  of  defendant's  mares  to 
be  delivered  at  a  certain  day,  and  plaintiff  tes- 
tifies that  he  bought  all  of  the  mares  except  the 
old  and  crippled  ones,  there  is  a  fatal  varianoe 
between  the  allegation  and  the  proof.— Mores  v. 
Smith,  18  S.   W.  284,  66  Tex.  116. 

19.  A  role  of  the  defendant  company  forbid- 
ding employes  from  getting  between  cars  while  in 
motion  to  uncouple  them,  is  admissible  in  evi- 
dence, although  not  pleaded  by  the  company,  un- 
der Rev.  St  1889,  j|  8055,  providing  that  only 
substantive  facts  shall  be  pleaded,  and  section 
8060,  that  evidence  need  not  be  stated  In  a  plead- 
ing.—Alcorn  V.  Chicago  &  A.  R.  Co.,  (Mo.  Sup.) 
18  S.  W.  188. 

80.  A  purchase-money  note,  as  set  out  in  the 

petition  in  an  action  thereon,  waa  dated  "Haipb 
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as,  1888,  and  recited  the  d«ed  ■•  "of  eren  date 
herewith, "  and  as  being  recorded  in  Book  10,  at 
pages  "419,430."  The  note  offared  ia  evidence 
recited  the  deed  as  recorded  in  Book  10,  at  pages 
"aiO,  220, "  and  the  deed  offered  io  eWdenee  bore 
4ate  "March  37, 188S. "  Held,  no  material  variance. 
— Halfln  V.  Winkleman,  (Tex.  Sup.)  18  S.  W.  488. 

n.  Where  a  petition  In  an  action  on  a  note  al- 
leges "that  on  or  about  the  11th  day  of  October, 
1888,  defendant  made,  executed,  and  dellfrered 
his  certain  promissory  note  in  writing,  "etc.,  and 
the  note  oifered  in  evidence  is  dated  October  12, 
1888,  there  is  no  material  variance.— First  Nat. 
Bank  r.  tjtepbenson,  (Tex.  Sup.)  18  S.  W.  588. 

22.  In  an  action  for  slander,  the  complaint  al- 
leited  that  defendants  falsely  charged  plaintiff 
with  having  sworn  falsely  in  a  triij  before  a 
Justice  of  the  peace.  In  one  paragraph  of  the 
complaint  the  action  was  descrioed  as  "^tailings 
&  Hurt  ▼.  It.  T.  Whlttaker  and  Waller;"  in  the 
others,  as  "Stalling  &  Hurt  v.  M.  T.  Whittakar 
and  IT.  H.  Waller  ;^  while  the  transcript  of  the 
case,  as  put  in  evidenoe,  described  it  as  "Stall- 
Ings  Sc  Hurt  v.  N.  M.  Waller  and  W.  T.  Whlt- 
taker."  Held,  that  the  variance  was  immaterial. 
— Stallings  v.  Whlttaker,  (Ark.)  18  a  W.  829. 

Objections  waived. 

is.  Where  oomplaivant  falls  to  stand  by  his 
original  bill  after  demurrer  sustained  thereto, 
and  flies  an  amended  bill  free  from  objections 
raised  on  demnrrer,  he  cannot  urge  the  InsuO- 
ciency  of  the  demurrer  on  appeal. — Lookout  Baok 
▼.  Bnsong,  (Tenm.)  18  &  W.  889. 

VUSDQiB. 

Bights  of  pledgee. 

1.  Where  plaintiff  took  a  note  a*  collateral 
•eourlty  for  the  payment  of  certain  stack  sold  to 
the  indorser,  and  afterwards  bought  the  stock 
back  at  a  less  sum  than  was  due  thereon,  such 
purchase  back  was  not  a  surrender  of  tlie  ool- 
lateral.— Bardie  v.  Wright,  (Tex.  Bap.)  18  S.  W. 
616. 

2.  PlainttlTs  right,  in  snoh  ease,  to  enforce 
bis  collateral,  cannot  be  defeated  on  the  ground 
that  the  consideration,  as  between  the  maker  ot 
thenoteand  the  payee,  failed.— Hardisv'.  Wright, 
(Tex.  Sup.)  18  S.  W.  615. 

8.  Where  the  agreement  under  which  such 
note  was  transferred  as  collateral  contained  a  pro- 
vision that  if  the  first  of  a  certain  sories  of  notes 
doe  was  paid  the  collateral  should  be  retamed, 
and  sach  first  note  was  not  paid,  bat  other  notes 
of  the  series  were  paid,  the  collateral  would  not 
be  released.— Hardia  ▼.  Wright,  (Tex.  Sup.)  18 
a  W.  616. 

4.  Where  a  debt  forwbioii  collateral  security 
was  given  has  been  paid,  the  pledgee  cannot 
enforce  the  collateral  to  satisfy  some  other  debt, 
due  from  the  samepledgor.— Bardia  t.  Wright, 
(Tax.  Sup.)  18  a  WT  616. 

FoBBesBion. 

See  Advene  Poateigton. 

POWEBa 

Of  sale  in  mortgage,  see  Mortgaget,  18-2L 

Validity— Public  policy. 

1.  ▲  deed  convegring  land  to  a  wlfA  for  ber 
ecparate  use  doriag  lln,  with  limitations  over, 
with  a  power  in  tbe  husband  "to  set  aside  and 
annul  the  uses  hereinbefore  declared,  or  any  of 
them,  and  to  appoint  the  said  property  to  snob 
other,  to  spring  or  shift,  as  he  may  declare  by 
deed  or  will, "  is  not  void  as  against  public  policy, 
on  the  ground  that  the  power  would  enable  one 
to  enjoy  an  estate  without  Its  being  subject  to 
his  debts,  sinise  if  the  consideration  is  paid  by 
the  donee  of  the  power  his  creditors  can  take  the 
property,  and  after  the  exercise  of  the  power 
they  can  still  reach  it  In  the  hands  of  the  ap- 
pointee, unless  be  Is  a  bonaflde  purchaser.— Du- 
meauii  v.  Snmesnil,  (Ky.)  18  B.  W.  828. 


Constmction. 

2.  In  an  action  by  a  husband  and  wife  to  oora- 
pel  the  specific  performance  of  a  contract  of  sals 
wherein  the  validity  of  their  title  was  denied, 
it  appeared  that  the  land  was  conveyed  to  tbe 
wife  for  her  separate  use  for  life,  then  to  h«r 
ohildreo  by  her  then  husband,  and,  if  she  left 
none,  to  him  for  life,  and,  if  the  survivor  of  the 
marrisge  left  no  issue  of  the  marriage  living, 
then  the  property  was  to  pass  to  the  heirs  of  tto 
husband.  The  dieed  provided  that  "the  powOT  Is 
hereby  granted  to  and  vested  in  him  nrasbcmd] 
to  itt  aside  and  annul  the  uses  hereinbefore  de- 
clared, or  any  of  them,  and  to  appoint  the  said 
property  to  such  other  nses,  to  spring  or  shift, 
as  he  may  declare  by  deed  or  wilL  "  Held,  that 
tbe  power  given  to  tbe  husband  was  valid,  al- 
though under  it  he  might  select  appointees  of  the 
use  who  were  unknown  to  the  grantor.— Dnmasntl 
v.  Dnmeanil,  (Ey.)  18  a  W.  m 

FBACTICB  nr  CIVIL  GASEa 

See,  also.  Abatement  and  jRevtoot;  Appeal;  Ccn- 
tinvance;  CofU;  Courts;  DepoeUffOn;  DUeot- 
ery;  EquitU!  Srror,  Writ  of;  Evtdenee;  S»- 
eeptiona.  Bill  of;  Judgment;  Juruj  New  Trial; 
Parties;  Pleadiiig;  Reference;  Trial;  Vmme 
InCioUCaaea;  WUntue;  Wttta. 

In  action  for  divorce,  see  Dtooree,  i. 

Transfer  teom.  chancery  to  law  dookaC 

1.  An  action  for  trespass  to  realty,  brought 
on  the  chancery  side  of  the  court,  may  properly 
be  transferred  to  the  law  docket — Ctuuidler  t. 
Lazarus,  (Ark.)  18  a  W.  181. 

Btiptilatlons. 

2.  Where,  In  a  antt  to  foreclose  a  veidor's 
lien  on  a  portion  of  an  entire  traot,  it  appeaza 
that.a  thira  person  claims  title,  Md  idaintu^  de- 
fendant, and  this  third  person,  as  Intearvener, 
agree  that  the  suit  shall  be  continued  to  another 
term,  and  at  that  term  intervener  shall  sue,  set- 
ting up  her  claim  to  the  land,  or  have  judgment 
rendered  against  her  by  default,  •  Jud^nent  by 
default  rendered  at  the  next  term  againat  inter- 
vener, dedarlDK  her  claim  to  tiie  entire  tivot  to 
be  a  cloud  on  plaintiff's  title,  and  such  tttte  ts 
be  In  plaintiff,  is  not  warranted  by  tbe  acree- 
ment,  which  related  only  to  that  portion  oo  inxicb 
plaintiff  claimed  a  Hen.— IfoIuUan  v.  Jamas.  U 
a  W.  112,  86  Tex.  lOQ.  ^^ 

—  Setting  aside. 

1.  Where  defendant,  1b  sa  action  on  a  note, 
agreed  to  a  judgment  for  plaintiff,  and  on  tbe 
same  day  applied  to  have  the  agreement  Mt  aside, 
and  be  allowed  to  answer,  tendering  a  valid  de- 
fense supported  by  affidavit,  and  alleged  that  the 
agreement  waa  made  under  a  mistake  in  fiiet,  he 
believing  at  the  time  it  was  mads  that  ptatatiff 
waa  an  innocent  holder  ot  the  note,  the  refosal 
to  entertain  sudh  application  was  errar.—FaaciiaU 
V.  Fenry,  (Tex.  Sup.)  18  a  W.  161. 

Tiling  pleadings. 

4.  Where  a  demnrreris  filed  after  tbe  )taj  H 
Impanded,  with  the  oonsentof  the<H>poslbepaaty, 
be  cannot  complain,  on  appeal,  of  the  time  at 
which  the  demurrer  was  interposed. — Chandler 
V.  Lazarua,  (Ark.)  18  a  W.  181. 

6.  Rev.  Bt  art.  1280,  as  amended  by  Geo. 
Laws  1891.  p.  94,  provides  that  in  theooantraoart 
the  second  day  of  tbe  term  shall  be  "appeaiBnoa 
day. "  Before  this  amendment  thethlra  day  waa 
"appearance  day. "  Artiolea  1281,  1282,  provide 
that  on  "q>pearanoe  day, "  or  as  soon  thereafter 
as  may  be  practicable,  "the  court  shall  call  in 
their  order  all  cases  on  the  appearance  docket 
which  are  returnable  to  such  term, "  wheruupon 
plaintiff  may  take  judgment  by  default  against 
any  defendant  who  has  been  duly  served,  and 
has  "not  previously  filed  an  answer. "  Artiole 
1263,  under  the  amendment  of  1891,  provides 
that,  where  there  has  been  personal  service  at 
least  10  days  before  the  first  day  of  tjte  term  to 
which  tbe  ftvmu  is  MtumablelUlia  ansMerahaU 
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be  filed  In  the  oonnty  eonrt  "on  at  before  the 
third  day  of  the  rotnm  term. "  Held,  that  de- 
fendant has  the  whole  of  the  second  day  of  the 
term  to  file  his  answer;  and,  while  the  appear- 


ance docket  1*  called  on  the  second  day,  yet  Judg^ 
ment  tor  default  oaanot  he  taken  unul  the 


I  third 


day,  repeal  by  implication  .not  being  favoruJ  in 
law.— McKay  ▼.  Barlow,  (Ilez.  App.)  18  &  W. 
«5a 

PreferencM. 

8ee  A»$ianmmt  for  Benefii,  of  CrtMUn,  ^10; 
lVaudiM«nt  Conveyances,  fi,  0. 

Preliminary  Hearing. 

See  Criminal  Law,  fi. 

Prescription. 

See  Advene  PoMeseltm;  LtmltcMon  Of  AaUont. 

Eiasements  by,  see  EasemenU,  6, 0. 

Presumption. 

As  to  alteration  of  written  instrament,  tee  Altera- 
tion of  IngtntmenU,  1,  H. 
Of  acceptance  of  deed,  see  Deed,  11. 
death,  see  Death. 
payment,  see  Payment,  8,  i. 
On  appeal,  see  Appeal,  45, 48. 

Price. 

Action  for,  see  Sale,  0. 

Principal  and  Aceessory. 

See  Crtminat  Law,  8. 

PItlNCIPAIi  AND  AQENT. 

See,  also,  Attomty  and  Client;  Facton  and 

Broken;  Matter  and  Servant. 
Insurance  agents,  see  Intvrance,  VL 

Sridence  of  agency. 

1.  In  an  action  by  the  assignee  of  a  corpora- 
tlonfor  conversion  of  its  proper^,  where  defend- 
ant alleges  that  he  purchased  it  frcm  the  corpo- 
ration, eridence  to  show  that  the  person  from 
'Whom  defendant  purchased  was  tiie  general  man- 
ager of  the  corporation  is  admissible,  though 
defendant  had  no  knowledge  thereof  at  the  time 
•uf  the  sale.— Hamm  t.  Drew,  (Tez.  Sup.)  18  8. 
W.  434.  • 

a.  The  BDthority  of  a  person  to  act  as  general 
-agent  or  manager  of  a  corporation  may  be  shown 
by  parol.— Hamm  v.  Drew,  (I«x.  Sup.)  18  &  W. 
•4B4. 

Satifloatloii. 

8.  Where  plaintiff  alleged  that  for  a  consid- 

-oration  defendant  agreed  thxbngh  a  person  not  her 
agent  to  let  him  have  the  use  of  a  certain  house 
true  of  rent,  and  it  appeared  that  he  moved  into 
the  house,  whidi  tact  defendant  knew,  and  no 
rent  was  oyer  collected  or  charged,  and  a  tmst- 
worthy  witness  testified  that  defendant  told  plain- 
tiff he  might  have  It  as  his  own,  ratification  by 

•defendant  must  be  deemed  to  be  shown.— Hinkle 
r.  Hinkle,  (Ark.)  18  S.  W.  1049. 

Inabilities  of  agent— Negligence  in  pro- 
curing aoc^tanoe. 

4.  Plaintiff  sold  goods  to  a  corporation,  and 
sent  a  draft  for  the  price  to  defendant,  to  procure 
the  corporation's  acceptanoa.  Defendant  pro- 
-cured  the  secretary's  acceptance,  and  retamed 
tbe  draft  to  plaintiff,  who  supposed  such  accept- 
ance was  authorized.  Afterwards  plaintiff 
learned  that  it  was  not  authorized;  that  the  goods 
had  been  purchased  by  the  secretary  for  bis  own 
use,  in  the  name  of  the  corporation ;  and  that  the 
goods  liad  lieen  used  In  his  own  business,  on 
which  he  had  given  a  deed  of  trust,  thus  putting 


it  beyond  plabttUTs  power  to  raetaim  the  goods. 
Defendant  knew  the  secretary  was  not  antliorized 
to  bind  the  corporation  by  his  acceptance.  Held, 
tliat  the  agent  was  liable  to  the  principal  for  the 
amount  of  the  draft. — ^Eirkup  v.  Craniiall,  (Tenn.) 
18&W.  210. 

As  to  ttiird  persona. 

8.  Where  the  president  and  financial  agent 
of  a  duly-Incorporated  univeniity,  while  acting 
within  the  scope  of  his  authority,  and  without 
assuming  to  become  individually  responsible,  re- 
quests an  architect  to  prepafe  the  plans  for  a  cer- 
tain Irailding,  and  the  architect  knows  that  the 
said  person  Is  connected  with  the  university,  and 
that  the  building  is  intended  for  a  public  par- 
pose,  this  Is  sufficient  to  put*him  on  inquiry,  and 
the  liability  Is  that  of  the  princi^,  and  not  the 
agent— Johnson  v.  Armstrong,  (Tex.  Sup.)  18  S, 


PBINGIPAL  AND  SURETY. 

Bee,  also,  BaU;  Bonds. 

Obstruction  and  delay  ijy  surety,  effect  on  statute 

of  limitations,  see  Limitntion  of  AcOont,  20, 31. 
Release  of  surety  on  appeal-bond,  see  .Appeal,  88. 
on  bond  secured  by  mortgage,  see  Hortaaget, 

IS. 

Liability  of  sureties — Additional  bond. 

1.  Code,  (Mill,  ft  V.)  I  866,  provides  that  oei^ 
tain  public  officers  who  are  required  to  give  ofli- 
oial  tionds  may  be  required  to  give  additional 
surety  or  new  bonds  in  certain  cases.  Section 
S68  provldee  that  such  additional  bond  "shall  he 
in  the  same  penalQr,  conditioned,  apwoved,  and 
filed  In  the  same  omoe,  as  the  first  official  bond, 
and  under  like  penalties  i  n  case  of  f  al  lure. "  Sec- 
tion 070  provides  that  such  additional  bond  is  of 
like  force  and  obligation  on  the  principal  and 
sureties  thereon  "from  the  time  of  approval. " 
Section  971  provides  that  such  bonds  do  not  dis- 
charge bonds  previously  executed,  "and  any  per- 
son aggrieved  can  have  his  remedy  upon  either 
or  all  of  suuh  Iwnds. "  Held,  Qiat  where  an  ad- 
ditional bond  of  a  clerk  and  master  contains  the 
same  penalty  and  condition  as  the  original  bond, 
and  recites  that  "the  above  bound  *  •  •  has 
heretofore  been  appointed  olerk  and  master 
*  *  *  for  the  term  of  six  years  from"  tbe  date 
of  the  first  bond,  the  sureties  on  the  additional 
bond  are  liable  for  all  default  of  the  clerk  from 
the  date  of  the  first  bond.  State  r.  Folk,  14  Lea, 
1,  and  Bramley  v.  Wilds,  9  Lm,  674,  distin- 
guished. -Longmiie  V.  Vain,  U  S.  W.  70, 89  Tenn. 
898. 

Discharge  and  release  of  snrety. 

2.  Where  personal  property,  on  which  a  Hen 
has  been  fore<uoaed,  is  deUverea  to  the  judgment 
creditor  to  be  sold,  the  surety  of  the  judgment 
debtor  is  relieved  from  liabili^  to  the  extent  of 
all  depreciation  of  the  property  caused  by  the  neg- 
ligent delay  of  the  judgment  creditor  in  effecting 
a  sale. —Harrison  Maoh.  Worka  v.  TOmpleton, 
(Tex.  Sup.)  1S«.  W.  flOl. 

8.  A  defendant  in  an  action  on  a  note,  brought 
by  the  payee  thereof,  pleaded  specially  that  he 
signed  the  note  merely  as  an  aocommodation  sure- 
ly, and  that  plaintiff  well  knew  he  so  signed  Uw 
same;  that  plainiiff.  without  defendant's  knowl- 
edge or  consent,  afterwards,  for  a  valuable  oon- 
sideration,  extended  to  K.,  the  principal  debtor, 
the  time  of  payment  of  the  note,  and  proposed 
to  K.  not  to  apply  certain  money  set  apart  for 
tbe  payment  of  the  note  in  suit,  but  prevailed  on 
him  to  apply  such  money  to  the  payment  of  an- 
other note  on  which  defendant  was  not  bound  as 
surety  or  otherwise.  Held,  that  the  plea  pre- 
sented a  valid  defense  under  Rev.  St.  art.  .<W63, 
providing  that  when  a  surety  Is  sued  with  his  prin- 
cipal on  a  contract  he  may,  on  a  written  state- 
ment of  the  matter  being  set  out  in  his  answer, 
cause  the  question  of  suretyship  to  bedeterminea 
upon  the  issues  made  for  tbe  parties  defendant 
at  tbe  trial  of  the  cause.— Morris  v.  Booth,  (Tex. 
App.)  18  B.  W.  639.  r^  \ 
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Discharge  and  release  of  surety — ^Frand. 

4.  ID  an  action  aeainst  a  sarety  on  a  note  giren 
hj  the  principal  maker,  who  is  known  by  all  par 
ties  to  be  insolvent,  in  payment  for  a  floar-mill, 
where  it  appears  that  the  sarety  was  fraudulent- 
ly induced  to  sigrn  the  note  by  the  representa- 
tions of  the  creditor  that  the  mill  had  an  earning 
capacity  of  tBOO  a  month,  and  that  it  had  earned 
a  net  proUt  of  that  amount  under  the  purchaser's 
management  the  month  previoas  to  the  sale, 
which  representations  they  fraudulently  procured 
the  purchaser  to  confirm,  when  in  faot  they  knew 
that  the  mill  had  not  and  oould  not  be  operated 
except  at  a  loss,  sncb  facts  oonstitate  a  good  de- 
fense.-First  Nafc  Bank  v.  Hattingly,(Ey.)  18  & 
W  MO. 

6.  In  an  action  against  a  surety  on  •  note 
given  by  an  Insolvent  purchaser  of  a  mill,  where 
It  appears  that  the  signature  of  the  sarety  was 
obtMned  by  false  representations  by  the  seller 
and  purchaser  as  to  the  earning  capacity  of  the 
mill,  the  faot  that  the  creditor  represented  to 
the  surety  at  the  time  the  latter  signed  the  note 
that  three  other  notes,  given  by  the  purchaser 
alone,  were  made  payable  in  three,  four,  and  five 
years,  without  any  reservation,  when  in  fact  a 
condition  was  inserted  in  the  deed,  without  the 
surety's  knowledge  or  consent,  whereby  all  the 
nhtes  were  to  become  due  and  payable  In  three 
years,  constitutes  a  good  defense.  —  First  Nat 
Bank  t.  Uattingly,  (Ky.)  18  S.  W.  940. 

Action  against  sarety— Pleading. 

0.  In  an  action  against  •  surety  on  a  note 
glyen  by  an  insolvent  purchaser  of  a  mill,  where 
ft  appears  that  the  signature  of  the  surety  was 
obtained  by  false  representations  by  the  seller 
and  purcbaser  as  to  the  earning  capacity  of  the 
mill,  an  answer,  which  fails  to  aver  that  the 
surety  was  uninformed  on  the  subject  misrenre- 
sented,  is  demurrable.— First  Nat.  Bank  r.  fiat- 
Ungly,  (Ky.)  18  8.  W.  840. 

7.  In  an  action  against  a  surety  on  a  note 
glTen  by  an  Insolvent  purchaser  of  a  mill,  where 
It  appears  that  the  signature  of  the  surety  was 
obtained  by  false  representations  by  the  seller 
and  purchaser  as  to  the  earning  capacity  of  the 
mill,  an  allegation  that  the  creditor  represent- 
ed to  the  surety  that  he  would,  when  the  sale 
was  made,  furmsb  said  purchaser  with  >a,000  or 
•3,000,  without  security,  to  stock  and  operate 
such  mill,  affords  no  defense,  since  it  is  merely 
a  representation  as  to  a  matter  of  intention.— 
Fir«t  Nat.  Bank  v.  Uattingly,  (Ky.)  18  &  W.  OM. 

Privilege. 

SeU-incrbnlnatlng  cTidenoe,  see  WUriett,  18. 

Privileged  Ck}inmaiilcatioii. 

Beei.ibeIandSland«r,  8;  ITitnesa,  4-0. 

Probate. 

Of  will,  aee  WW*,  11-U. 

Process. 

See  Wrttt. 

PBOHTBITION,  WBIT  OF. 

Wlien  granted. 

The  olronit  court  and  the  probata  court  of 
the  city  of  St.  Louis  have  concurrent  Jurisdiction 
of  an  action  for  breach  of  an  admini  strator's  bond ; 
therefore,  where  proceedings  against  an  admin- 
istrator, involving  his  liability  on  such  bond,  are 
pending  in  the  probate  court,  a  writ  of  prohibi- 
tion will  not  lie  to  prevent  the  circuit  court  from 
taking  Jurisdiction  of  an  action  on  the  bond 
against  the  sureties  therein.  If  the  circuit  court 
err  in  overruling  a  plea  setting  up  the  proceed- 
ings in  the  prolwte  court  in  bur  ox  such  action, 


tne  remeay  ot  the  sarettee  U  by  appeal,  aaa  not 
by  writ  of  prohibition  to  the  oircait  court— Stat* 
y.  Withrow,  (Ho.  Sup.)  18  a  W.  41. 

Promissory  Notes. 

See  NegoUdble  InstrumenU. 

Publioatlon. 

Servloe  of  process  by,  see  Writ»,  8-5. 

Public  Improv-ementa. 

See  Jfun<eipat  CorpomtloTU,  34. 

PUBIilO  liANDS. 

Homestead  entry,  taxation,  see  Taxation,  L 

Titles  derived  from  states. 

1.  Act  Feb.  9,  1850,  authorized  the  adjutant 
general  to  ascertain  the  names  of  those  who  were 
killed  in  certain  battles,  and  to  issue  to  the  heirs 
of  each  head  of  a  family  certificates  for  head- 
rights  of  a  league  and  labor,  and  to  the  heirs  of 
each  single  man  one-third  of  a  league.  Held 
that,  where  the  adjutant  general.  In  granting 
such  certificates,  decides  that  a  certain  decedent 
was  the  head  of  a  family,  that  decision  cannot  be 
questioned  collaterally.— Smith  t.  Walton,  (Tex. 
Sup.)  18  8.  W.  217. 

a.  Act  Feb.  9,  IBSO,  authorized  the  adjutant 
ereneral  to  ascertain  the  names  of  those  who  were 
killed  in  certain  battles,  and  to  issue  to  the  beirs 
of  each  head  of  a  family  certificates  for  bead- 
rights  of  a  league  and  labor,  and  to  the  heirs  nf 
each  single  roan  one-third  ot  a  league.  PlaintJffs 
obtained  a  certificate  of  one  who  was  so  killed, 
asserting  that  he  was  a  single  man,  and  they  were 
his  heirs.  Afterwards  a  woman  claiming  to  be 
the  decedent's  wife  obtained  a  uertllicate  for  the 
decedent's  rights  as  the  bead  of  a  family. 
Plaintiffs  claimed  this  land,  asserting  tliat  the 
woman  had  not  been  lawfully  married  to  the 
decedent  Held  that,  as  plaintiffs  asserted  tliat 
the  decedent  was  a  single  man,  and  had  obtained 
all  that  they  were  entitled  to  on  that  theory,  they 
were  estopped  from  claiming  title  to  the  land 
which  was  granted  on  the  theory  that  the  dece- 
dent was  the  head  of  a  family.— Smith  t.  Wal- 
ton, (Tex.  Sup.)  18  S.  W.  iU7. 

School  lands. 

8.  In  trespass  to  try  title  it  appeared  that  the 
land  In  question  was  a  school  section;  that  plain- 
tiff went  on  it  prior  to  April  6,  1881,  and  made 
Improvements;  that  on  Aprils,  1883,  he  applied  to 
the  surveyor  of  the  district  to  purchase  it,  but 
could  not,  because  the  appraisement  bad  not  been 
approved  by  the  general  land-offloe.  On  August 
8, 1S88,  he  applied  to  the  commissioner  of  the  gen- 
eral landomoe  to  purchase  the  lano,  and  filed 
aflldavits  that  prior  to  April  1,  1881,  he  had  made 
permanent  improvements  on  the  land.    He  also 

Said  one  year's  interest,  and  the  first  installment 
ue  on  the  land.  The  appraisement  of  the  land 
had  still  never  been  approved  by  the  general  land- 
offloe.  Act  April  6, 1881,  relating  to  school  lands, 
provides  that  they  shall  be  appraised  by  the  cffl 
cers  named  in  the  act  and  approved  by  the  general 
land  office  before  they  can  be  sold,  fieid,  that 
plaintiff  had  acquired  no  tltlCjand  oould  not  re- 
cover.—Snyder  V.  Nunn,  18  8.  W.  340,  66  Tex.  255. 

4.  It  is  not  neoessary  for  the  state  to  tender 
back  money  paid  for  Its  school  lands  before  It  can 
maintain  a  suit  to  cancel  the  sales  on  tlie  ground 
that  they  were  fraudulently  procured  by  the 
purchasers.— State  v.  Snyder,  U  S.  W.  100,  00 
Tex.  687. 

5.  Dnder  the  act  of  April  14,  1883,  relating  to 
fraudulent  sales  of  school  lands,  and  providing 
that  suit  sball  be  brought  "against  all  persons 
who  have  made  such  illegal  or  fraudulent  pur- 
chases, and  their  vendee  or  vendees  who  may 
have  bought  with   notice  ot-Ui*  iUecalitr  ot 
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traad,"  8)1  penons  who  bsva  made  applications 
and  purobaaea  for  the  benefit  of  one  person  are 
necessary  parties  to  the  sait,  except  those  who 
have  conveyed  to  that  one  prior  to  the  institution 
of  the  coit.— State  ▼.  Snyder,  18  &  W.  KM,  66 
Tex.  087. 

Bounty  lands — Assignment. 

6.  A  cerUfloate  for  bounty  land  was  issned 
to  an  assignee,  but  the  commissioner  of  claims 
registered  and  approved  it  for  the  benefit  of  the 
assignor,  and  patent  was  issued  to  him.  It  ap- 
peared from  the  field-notes  that  the  land  was  sur- 
veyed for  the  assignee.  Beld,  that  this  fact, 
together  with  the  lapse  of  time,  w«(  not  snffl- 
oient  to  lustify  a  presumption  that  the  land  had 
been  conveyed  to  the  assignee,  since  the  act  of 
the  commissioner  amounted  to  a  finding  against 
the  genuineness  of  the  assignment— Parker  v. 
Newberiy,  (Tex.  Sap.)  18  B.  W.  815. 

Publlo  Policy. 

Bee  Contracts,  6,  7;  Powers,  1. 

Pimitive  Dsmaffes. 

See  Damages,  1, 3. 


QTTiETiNa  Trrus. 

Tax-deed  as  cloud,  see  Taxation,  U. 

When  action  lies. 

1.  Onder  Bt  March  8,  18S4,  providing  that 
any  one  having  the  legal  title  to  land  and  pos- 
•ession  thereof  may  maintain  an  equitable  action 
against  any  person  "setting  up  claim  thereto,  ■* 
though  an  adversary's  olaim  of  title  is  worth- 
less, yet  if  it  be  hostile  to  plaintifF,  and  clouds 
his  title  so  as  to  depreciate  the  market  value  of 
his  estate  in  the  estimation  of  business  men,  an 
action  to  quiet  will  lis. — Campbell  r.  Disney, 
(Ky.)  18S.  W.  1087. 

Heading. 

8.  Where,  in  a  salt  to  removo  a  olond.  It  is 
alleged  that  thelandinqnestion  was  bought  witb 
plaintiff's  money  for  his  use  and  benefit,  though 
the  title  was  taken  in  another's  name,  and  that 
defendant's  title  was  acqalrea  under  execution 
sale  on  a  Judgment  against  the  holder  of  th«  legal 
title,  but  that  at  the  date  of  the  levy  and  sale 
defendant  knew  that  the  land  was  plalntilT's 
property,  there  is  a  safflclent  averment  of  notice 
to  defendant  that  the  land  waa  plaintiff's  when 
defendant  acqoired  title.— Osborne  v.  Frather, 
(Tex.  Sup.)  18  8.  W.  618. 

8.  In  an  action  to  quiet  title  under  St.  March 
9,  1854,  there  neei}  not  be  a  description  of  tbe 
title  claimed  hy  defendant,  but  there  must  be  an 
allegation  that  defendant's  claim  is  hostile  to 

Slaintiff's  title.— Campbell  v.  Disney,  (Ky.)  18 
w  W.  1087. 

Proof  of  title — Sufficiency  of  evidence. 

4.  In  a  suit  to  quiet  title  it  was  admitted 

that  8.,  under  whom  defendants  claimed,  entered 

the  land,  and  received  a  patent  for  it,  and  that 

filaintifl  acquired  any  interest  JB.  had  in  the 
and.  B.  'a  son  testified  that  he  knew  of  B.  bay- 
ing land  from  S.,  and  described  the  land ;  that 
-when  S.  entered  tbe  land  B.  had  8  or  10  acres  of 
it  fenced ;  that  B.  gave  S.  S50  tor  the  land,  and 
soon  afterwards  received  a  deed  of  it,  signed  by 
&. ;  that  he  saw  the  money  paid  for  tlie  land,  and 
saw  S. 's  signature  to  tbe  deed.  Plaintiff  testi- 
fied that  he  had  resided  forii4  years  near  the  land 
in  question,  and  for  the  last  18  or  i20  years  knew 
of  B. 'a  heirs  being  in  posssesion  of  the  land: 
that  he  was  attorney  for  B.'8  heirs,  and  had 
hunted  for  the  deed  for  S.,  but  had  been  unable 
to  find  It  The  defendants  offered  no  evidence. 
Held,  that  the  evidence  entitled  plaintiff  to  re- 
cover.—Page  V.  Shelby,  (Mo.  Sup.)  18  S.  W.  900. 

V.188  W.— 79 


QUO  WABBANTO. 

Information  by  several   relators— Veri- 
fication. 

1.  It  Is  no  ground  for  exception  to  an  infor- 
mation In  the  nature  of  a  quo  warranto,  upon 
the  relation  of  seveml  persons,  that  some  of  tbe 
relators  failed  to  swear  to  the  relation. — MHtthews 
V.  State,  (Tex.  Sup.)  18  0.  W.  711. 

Withdrawal  of  relators  after  filing  In- 
formation. 
8.  After  an  information  in  the  nature  of  qput 
umrranto  has  been  filed  on  the  relation  of  pri- 
vate individuals,  the  relators  have  no  right  to 
withdraw  from  the'  proceeding. —Matthews  T. 
Bute,  (Tex.  Bup.)  18  8.  W.  711. 

BATLBOAD  COMPANIES. 

See,  also.  Carriers;  Eminent  Domain;  HorM 

nnd  Street  Ballroads;  Master  and  Servant 
Adverse  possession  of  right  of  way,  see  .^doerte 

Possession,  18. 
County  aid,  bribery  at  election,  see  Suctions  and 

Voters,  4,  5. 
Defective  embankments,  fiowage  of  land,  see  Sttr- 

jace  Waters:  Waters  nnd  Water-Courses. 
Speed  of  trains,  regulation  by  ol^,  see  Afunictpot 

Corporations,  8. 
Stock-killing  cases,  attorney's  fee,  see  Canatitur 

tloiKil  Law,  7, 17. 
Union  yards,  contribntion  for  expenses,  see  Con> 

tributlon. 
Watchmen,  statutory  regulations,  see  CoMt<tu> 

Pimial  Law,  18. 

Grant  of  land  for  right  of  way — Con- 
struotion. 

1.  Where  a  right  of  way  Is  granted,  "with 
right  to  use  such  siddltional  land  as  may  be  nec- 
essary for  the  construction  and  maintenance"  ol 
the  road,  the  company  is  bound  only  to  use  ordi- 
nary care  in  constructing  its  road;  and  the  ne- 
cessity for  taking  additional  land  is  to  be  deter- 
mined by  ordinary  care. — Qnlf,  C.  ft  S.  F.  By- 
Co.  V.  Richards.  (Tex.  Sup.)  18  8.  W.  Oil. 

Taxation. 

3.  A  county,  being  unable  to  pay  certain 
bonds  issued  by  it  in  aid  of  a  railroad,  procured 
a  legislative  enactment,  whereby  it  tvas  able  to 
compromise  with  tbe  bondholders,  and  secure  a 
reduction  of  the  indebtedness.  Tne  act  author- 
izing the  compromise  also  authorized,  for  the 
payment  of  tbe  said  bonds,  a  regular  ad  valorem 
tax,  to  be  levied  from  year  to  year,  "according 
to  the  assessment  lists  •  •  •  reported  by  the 
assessor. "  Held  that,  although  the  mode  of  as- 
certaining the  property  to  be  assessed  was  thus 
prescribed,  and  the  assessment  of  railroad  prop- 
erty was  not  by  an  assessor,  but  by  a  board  cre- 
ated for  that  purpose,  the  act  evidently  contem- 
plated that  the  property  of  the  railroad,  as  well 
as  all  other  poperty  In  the  county  subject  to 
taxation,  should  be  assessed,  and  whether  or  not 
it  had  constituted  any  part  of  tbe  basis  of  credit 
was  immaterial.— Elizabethtown,  L.  &  B.  8.  B. 
Co.  T.  Carter  County,  (Ky.)  18  8.  W.  870. 

Mortgages. 

8.  A  railroad  company  executed  a  mortgage 
on  its  entire  line  of  road  between  designated 
points,  "as  said  railroad  now  is  or  may  be  here- 
after constructed,  maintained,  operated,  or  ac- 
quired, together  with  all  the  privileges,  rights, 
franchises,  real  estate,  right  of  way,  depots,  de- 
pot gronnds,  side  tracks,  water-tanns,  engines, 
cars,  and  other  appurtenances  thereto  belonging. " 
i^eld,  that  tbe  mortgage  covered  land  subsequent- 
ly purchased  by  the  railroad  company  near  a 
depot  on  the  line  of  road  mortgaged,  and  an  hutel 
erected  thereon  for  the  purpose  of  an  eating- 
house  and  to  accommodate  the  employes  of  the 
company,  passengers,  and  other  persons.  Humph- 
reys V.  McKissock,  11  B.  CL  779,  HO  U.  8.  804, 
distinguished.— Omaha  &  Bt.  L.  Ky.  C^  v.  Wa- 
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bash,  St.  L.  ft  P.  By.  Ca,  (Mo.  Sup.)  U  a  W. 
1101. 

Diaaolation  and  reoelvera. 

4.  8ayles<  Civil  St.  art.  40981,  { 1,  provides 
that,  when  any  corporation  shall  do  any  act 
which  amounts  to  a  forfeiture  of  its  franchise, 
the  attorney  general  may  orlug  an  action  of  quo 
learranto  against  it  in  the  name  of  the  state. 
Article  409Si,  H  6,  B,  provide  that,  in  case  the 
corporation  shall  be  ad]udged  guilty,  the  court 
•hall  give  Judgment  of  ouster  from  its  franchise, 
and  for  costs,  and  that  the  remedy  hereby  pre- 
scribed shall  be  oonstrued  to  be  cumulative  of 
any  now  existing.  Rev.  St  art.  608,  provides 
that,  unless  a  receiver  is  appointed  upon  the 
dissolution  of  the  corporation,  the  president  and 
directors  or  managers  of  the  corporation  shall  be 
trustees  of  the  creditors  and  stockholders.  Gen. 
Laws  188S,  p.  68,  requiring  the  attorney  general 
to  institute  suits  to  restrain  railway  and  other 
corporations  from  doing  business  in  violation  of 
Const  Tex.  art  10,  %%  6,  6,  provides  that  the 
court  trying  the  cause  shall  enter  such  a  decree 
••  will  perpetually  en]oIn  such  violation,  and 
that  to  this  end  it  may  appoint  a  receiver.  Oen. 
liftws  1887,  p.  110,  deuares  that  a  receiver  may 
be  appointM  in  cases  where  a  corporation  has 
been  dissolved,  or  has  forfeited  its  corporate 
rights.  Held  that,  as  the  public  are  interested 
in  the  proper  management  of  the  property  of  • 
41ssolved  railroad  company,  the  court  may,  in 
•dlodging  the  forfeiture  of  the  franchise  of 
«nch  a  company  at  the  suit  of  the  state,  appoint 
a  receiver  or  make  any  other  order  that  may 
be  necessary  to  the  enforcement  of  its  Jadgment, 
Although  the  slate  may  not  be  a  creditor  of  the 
company. —Texas  Trunk  R.  Ca  v.  State,  (Tex. 
Sup.)  IS  B.  W.  IM. 

Uability  for  personal  lAjartos  In- 
flicted during  reoeivership. 

5.  In  an  action  asainst  the  receivers  of  •  rail- 
road company  for  injuries  to  an  employe  resalt- 
Ing  from  the  defective  conditiou  of  the  track. 
Where  it  Is  not  sought  to  charge  the  receivers 
personally,  it  is  no  defense  that  the  defect  ex- 
isted when  the  receivers  took  possession,  and 
that  they  had  not  beau  In  charge  a  suiBoient 
time  to  enable  them  to  repair  it  Railway  Co. 
T.  Oeiger,  16  S.  W.  314,  79  Tex.  M,  followed.— 
Bonner  ▼.  Mayfleld,  (Tex.  Sup.)  18  B.  W.  SOS. 

e.  A  receiver  Is  not  s  "proprietor,  owner, 
charterer,  or  hirer,"  within  Rev.  St.  art.  2899,  giv- 
ing a  right  of  action  for  Injuries  resulting  in 
death  caused  by  the  negligence  of  the  proprietor, 
owner,  charterer,  or  hirer  of  a  railroad,  etc.,  or 
by  the  negligence  of  their  servants  or  agents.— 
Turner  v.  Cross,  (Tex.  Sup.)  18  S.  W.  578. 

7.  Where  an  action  was  brought  against  the 
receiver  of  a  railroad  company  for  injuries  al- 
leged to  have  been  caused  by  his  negligence,  and 
afterwards  the  company  was  made  a  party  d»- 
fendant  by  an  amended  petition,  in  which  It  was 
Alleged,  in  addition  to  the  facts  which  were 
Averred  to  have  caused  the  injury,  that  the  re- 
ceiver had  been  discharged,  and  the  company's 
property  had  been  retamed  to  it  with  a  great  in- 
crease in  value,  the  court  below  properly  over- 
ruled the  company's  general  demurrer.— Texas  Si 
F.  Ry.  Co.  V.  Comatook,(Tex.  Sup.)  18  S.  W.  946 

8.  In  an  action  against  a  railroad  company  for 
personal  injuries,  it  appeared  that  plaintiff  was 
employed  by  a  receiver  of  the  road ;  that  during 
the  receivership  the  net  earnings  were  expended 
In  improvements  of  the  road,  and,  when  the  re- 
ceiver was  discharged,  all  the  property,  together 
with  the  improraments,  was  delivered  back  to 
the  company  without  sale.  Held,  that  the  rail- 
road was  liable  for  the  injury  occurring  daring 
the  receivership.— Texas  &  P.  Ry.  Ca  t.  W^hite, 
(Tex.  Snp.)18B.  TT.  478. 

9.  In  an  action  against  a  railroad  company 
for  personal  injuries  sustained  while  its  property 
was  in  the  hands  of  a  receiver,  pending  and  un- 
determined suits  for  unliquidated  demands  can- 
not be  computed  as  claims  against  the  receiver, 
ao  aa  to  relieve  the  corjjoration.  upon  the  ground 


that  the  llaUIItles  of  the  receiver  for  nnsdjnsted 
claims  exceed  the  amount  expended  in  better- 
ments.—Texas  ft  P.  Ry.  Ca  V.  Bailey,  (Tex.  Sup.) 
18  S.  W.  481. 

10.  In  an  action  against  »  railroad  company 
for  personal  injuries  sustained  while  its  property 
was  in  the  bands  of  a  receiver,  the  defense  that 
the  claims  against  it  for  the  receiver's  acts  while 
operwtlng  the  road  exceed  the  value  of  improve- 
ments or  betterments  of  the  property  made  by  him 
out  of  the  earnings  coming  into  his  bands  must  be 
pleaded ;  and,  in  the  absence  of  any  issue  thereon, 
a  refusal  to  charge  such  proposition  is  proper. 
—Texas  ft  P.  By.  Oa  v.  Ban«y,  rTez.  Sup.)  18  & 
W.481. 

11.  An  action  for  personal  injuries  was  begun 
against  a  receiver  of  a  railroad  company,  pend- 
ing which  the  reoeivership  was  terminated,  the 
road  restored  to  Uie  company,  and  tbe  company 
made  a  party  defendant  to  the  action.  There 
was  no  evidence  that  the  earnings  of  the  road 
While  in  the  bands  of  the  receiver  had  been  ap- 
plied to  the  betterment  of  the  road.  BelA,  that 
the  court  erred  in  refusing  an  instruction  that  in 
suoh  case  the  uompany  was  not  liaUe. — Texas  ft 
P.  Ry.  Co.  V.  HoOman,  (Tex.  Sup.)  18  &  W.  741. 

BfEboS    of   order  diaobarging    re- 
ceiver. 

12.  An  order  by  tbe  United  States  drouit  court, 
which  appointed  a  receiver  for  a  railroad  com- 
pany, discharging  him,  and  returning  the  prop- 
erty to  the  company,  and  providing  that  the  prop- 
erty shall  he  relieved  from  any  liability  on 
claims  not  established  by  intervention  in  the  suit 
in  which  the  receiver  was  appointed,  cannot 
affect  the  company's  liabilitj  for  Injuries  to  a 
passenger  while  iAO  road  was  In  the  receiver's 
hands,  the  receiver  having  used  in  improvements 
suiScient  earnings  to  pay  the  claim,  nor  prenrent 
SQch  passenger  from  enforcing  his  claim  agsin*\ 
tab  com'nany  by  suit  In  the  state  conrt  Bidlway 
Co.  V.  ,rohnson,  IS  S.  VT.  468,  7«  T6x.  481,  fol- 
lowed.—Texas  ft  P.  Ry.  0>.  T.  Watts,  (Teoc.  Supl) 
18  8.  w.  au. 

U.  Thejnrladlction  of  the  eonrtover  •  receiver 
of  a  railway  company  is  ended  when  be  is  dis- 
charged and  the  ^wperty  returned ;  and  an  order, 
in  a  decree  discha^siuB  him,  that  such  property 
shall  be  relleived  from  Uaoliity  on  eUims  not  es- 
tablished by  intervention  in  tbe  suit  in  which 
the  receiver  was  appointed,  does  not  affect  the 
liability  of  the  corporatiOD  for  personal  injuries 
received  while  the  receiver  operated  the  road, 
when  11  has  received  in  the  form  of  improvwDents 
earnings  out  of  which  damages  for  such  injuries 
should  be  paid,  although  the  claim  is  not  estab- 
lished by  such  intervention.  Railway  Oa  t- 
Johnson,  18  8.  W.  4i>8,  76  Tex.  4iii,  followed.— 
Texas  ft  P.  By.  Ca  T.  Bailey,  (Tex.  Sup.)  18  & 

nr.  481. 

Liability  for  negligence. 

14.  Whether  a  train  is  "weir  manned  with  ex- 
perienced brakemen  at  their  posts,"  within  tlM 
meaning  of  a  city  ordinance,  is  a  question  for  the 
jury.— Dahlstrom  v.  St  Lools,  I.  H.  ft  &  By.  Ca, 
(Mo.  Sup.)  18  S.  W.  919. 

U.  Running  a  train  in  a  dty  in  violation  of  a 
city  ordinance  Is  negligence  I)«r  te. — Dahlstrom 
V.  St  Louis,  L  U.  ft  &  Ry.  <}a,(Ua  Sup.)  18  & 
W.  919. 

Liability  ct  lessor  for  ii^nries  to 

lessee's  servants. 

16.  An  employe  of  a  lessee  railroad  company 
brought  an  action  against  the  lessor  company  for 
Injuries  received  In  coupling  cars  oppoeitea  plat- 
form negligently  erected  by  defendant  too  near 
the  railroad.  The  complaint  expressly  alleged 
that  there  was  no  danger  so  long  as  the  lessee's 
cars  remained  stationary.  Held,  It  appearing 
that  the  moving  of  the  tnin  by  the  lessee  com- 
pany was  the  proximate  cause  of  plaintUTs  in- 
jury, defendant's  (lessor's)  demurrer  to  the  com- 

Slalnt  was  properly  sustained.— Bvans  v.  Sabine 
!  K.  T.  Ry.  Co.,  (Tex.  Sup.)  18  8.  W.  49S. 

17.  A  lessor  railroad  company  is  not  liable  for 
injuries  to  an  employe  of  the  lessee  caused  bjr  the 
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negUgoaee  of  the  Ibmbb's  other  employet,  both  be- 
cause they  are  feUow-aervants,  and  also  because 
the  lessor  is  not  resiwnalble  for  the  negligence  of 
the  lessee's  servants  to  another  servant  of  the 
same  companr.— Eyans  T.  Sabine  &  K.  T.  By.  Ca, 
(Tex.  Sup.)  18  a  W.  488. 

Defectlye  station  platform. 

18.  in  an  action  against  a  railroad  company 
for  a  personal  injury  received  by  plaintiff  from 
a  blow  on  the  knee  by  a  mail-poucb  thrown  from 
defendant's  paitslng  train,  plaintiff's  theory  was 
that  the  injury  was  caused  by  his  heel  oelng 
driven  by  the  blow  into  a  large  hole  in  defend 
ant's  station  platform,  and  there  held  so  that  bis 
knee  recelvea  the  whole  momentum  of  the  pouub. 
Held,  that  an  instruction  which  assumed  that 
defendant  was  negligent  in  permitting  the  hole 
to  remain  in  the  platform  was  error;  the  mies- 
tion  was  for  the  jury. — James  v.  Ilissouri  Fac. 
Hy.  Co.,  (Mo.  Sup.)  18  8.  W.  81. 

19.  A  person  who  goes  to  a  railway  station  to 
meet  a  friend  expected  on  the  train,  and  to  get 
on  the  train  in  case  his  friend  is  aboard,  is  not  a 
trespasser,  but  is  entitled  to  receive  the  proceo- 
tion  of  ordinary  oare  from  the  railway  company. 
—Texas  Sc  Pao.  By.  Co.  v.  Best,  18  S.  V7.  »^  66 
Tex.  116. 

90.  Where  a  person  who  goes  to  a  railroad 
station  to  meet  a  friend  expected  on  the  train  is 
injured  by  a  defect  in  the  platform,  while  wak- 
ing thereon  In  answer  to  a  supposied  call  from 
aome  one.  It  Is  error  to  charge  that  plaintiff  can 
recover  if  It  was  ■'necessary"  for  him  to  ase  the 
defective  part,  even  though  he  knew  of  such  a 
defect— Texas  &  Fao.  By.  Ca  v.  Best,  18  S.  W. 
Se4,  60  Tex.  110. 

CoUIbIoh  of  trains  at  Grossing. 

81.  In  an  action  for  damages  caused  by  the 
collision  of  two  trains  at  a  orossing,  the  en- 

Sineer  of  defendant's  train  testified  that  he 
id  not  see  the  other  train  in  time  to  stop, 
but  there  was  testimony  that  the  head-light  oi 
«ither  train  was  seen  by  persons  on  the  other 
train  some  time  before  reaching  the  crossing. 
The  court  instructs  that,  If  the  engineer  in 
charge  of  defendant's  train  did  stop  bis  engine 
within  proper  distance  of  the  crossing,  and  then 
started  the  engine  towards  said  orossing,  know- 
ing that  the  other  train  was  approaching  the 
crossing,  and  that  the  situation  was  such  as  to 
indicate  to  a  man  of  ordinary  prudence,  occupy- 
ing the  engineer's  position  at  the  time,  that  to 
cross  said  crossing  would  probably  result  in  a 
collision;  and  that  If,  after  It  became  probable, 
if  such  was  the  case,  that  a  collision  would  oc- 
oar,  said  engineer  omitted  to  employ  ordinary 
caotion,  under  the  droomstances,  to  stop  bis  en- 

S'ne  before  reaching  the  crossing,  ana  that  by 
e  use  of  such  care  ne  could  have  prevented  the 
oolllsion;  or  that  he  failed  to  exercise  ordinary 
prudence,  under  the  olroamstanoes  in  endeavor. 
inff  to  get  bis  train  over  the  crossing  In  the  man- 
ner In  which  be  attempted  to  do  so,  and  that  by 
such  failure  be  rendered  himself  unable  to  stop 
his  engine,  and  that  the  collision  resulted  from 
such  carelessness  and  inability  to  stop,— then  the 
defendant  would  be  negligent,  and  liable  to  the 

fdalntIS  for  any  injury  that  plaintiff  sustained 
n  the  collision.  Held,  that  the  instruction  was 
not  erroneous,  since  it  requires  the  jury  to  find 
all  the  elements  of  negligence  before  they  con- 
clude that  there  was  neglieenoe.— Ft  Worth  ft 
D.  C.  By.  Co.  ▼.  Maokney,  (Vex.  Sup.)  18  S.  W. 

Failure  to  make  flill  stop. 

33.  Under  Rev.  St  art  4233,  which  requires  an 
engine  approaching  a  railroad  crossing  to  come 
to  a  full  stop,  but  does  not  prescribe  where  the 
stop  should  be  made,  it  is  proper  lor  the  court, 
In  an  action  for  damages  caused  by  a  collision 
between  two  trains  at  a  crossing,  where  the  evi- 
dence is  conflicting  as  to  whether  proper  signals 
and  stops  were  made,  and  as  to  which  train 
reached  the  crossing  first,  to  Instruct  the  jury 
that,  if  defendant's  engineer,  on  approaching  the 
crossing,  failed  to  bring  his  engine  to  a  full  stop 
at  such  a  distance  from  the  oroasing  as  under 


the  oircumstanoes,  oommon  prudence  would  dio- 
tate  as  necessary  to  avoid  a  collision,  and  that 
the  collision  occurred  by  reason  of  such  failure, 
the  defendant  would  be  liable.— Ft.  Worth  &  D. 
C.  By.  Co.  T.  Hackney,  (Tex.  Sup.)  18  S.  W.  949. 

— —  Duty  to  keep  lookout. 

93.  In  an  action  for  damages  caused  by  the 
collision  of  two  trains  at  a  crossing,  where  the 
evidence  showed  that  it  was  Uie  plaintiff's  duty, 
as  fireman  on  the  other  train,  to  keep  a  lookout 
when  he  had  nothing  else  to  do,  and  the  court 
instructed  the  jury  to  find  for  the  defendant  if, 
under  the  oircumstanoes  In  which  the  fireman 
was  placed,  a  person  of  ordinary  prudence  would 
have  kept  a  lookout,  which  he  failed  to  do,  de- 
fendant cannot  complain  of  a  refusal  to  instruct 
the  jury  to  find  for  the  defendant  if  they  believe 
it  was  the  duty  of  plaintiff  to  keep  a  lookout  and 
that  reasonable  prudence  would  bave  required 
him  to  keep  a  lookout,  which  he  failed  to  do,  slnoa 
the  charge  refused  is  more  onerous  upon  defend- 
ant than  the  charge  given.— Ft  Worth  &  D.  O. 
By.  Co.  ▼.  Hackney,  (Tex.  Sup.)  18  B.  W.  949. 

a4.  In  such  a  case  the  defendant  it  liable  al- 
though the  negligence  of  the  plaintifl's  fellow- 
servant,  the  engineer,  concurred  with  Its  own 
negligence  in  producing  the  injury.— Ft  Worth  & 
1>.  C.  By.  (3o.  T.  Mackney,  (Tex.  Sup.)  18  B.  W.  949. 

Acoidents  at  crossings. 

35.  In  an  action  against  a  railroad  company 
for  personal  injuries  occasioned  plaintiff  by  his 
horse  taking  fright  and  running  away  at  a  cross. 
ing,  the  only  ground  of  negligence  stated  in  the 
complaint  was  that  defendant's  employes  per- 
mitted a  train  to  approach  the  orossing  at  a 
dangerous  rate  of  speed  without  giving  proper 
notice  of  Its  coming;  and  the  evidence  showed 
that  plaintiff  and  a  companion,  as  they  drove 
towaras  the  crossing,  were  conversing,  and  did 
not  check  the  horse,  or  look  or  listen  for  the 
train ;  that  they  did  not  hear  the  whistle  for  the 
crossing,  though  blown  at  the  proper  time  and 
place;  that  they  did  not  discover  the  coming 
train  until  too  near  the  track  to  turn  the  horse 
around;  and  that  they  tried  to  prevent  the  horse 
from  crossing,  but  could  not,  as  it  was  unruly. 
Held,  that  the  evidence  was  not  snflBcient  to 
sustain  the  complaint,  and  that  a  verdict  for  de- 
fendant was  properly  directed.  —McCain  r.  Louis- 
ville &  N.  B.  Ca,  (Ky.)  18  S.  W.  6S7. 

90.  In  an  action  for  injuries  from  collision 
with  an  engine  on  defendant's  railroad  switching 
care  to  and  fro  across  a  orossing,  it  appeared  that 
the  engine  had  gone  leas  than  80  rods  west  of  the 
crossing,  and  on  its  return  struck  plaintiff's 
wagon  at  the  crossing.  The  court  charged  that 
It  was  the  duty  of  defendant's  servants  to  ring 
the  bell  and  blow  the  whistle  80  rods  before  com- 
ing to  the  crossing,  but  also  instructed  them  that, 
if  the  distance  to  which  the  engine  went  past  the 
oroesing  was  less  than  60  root  east  and  west 
thereof,  saoh  signals  should  be  given  at  any  time 
the  enf^ne  was  within  snoh  distance  of  the  cross- 
ing. Held,  that  any  misleading  effect  of  the 
former  instruction  was  cured  by  the  latter. — 
Texas  &  F.  By.  Oa  ▼.  Bailey,  (Tex.  Sup.)  18  B. 
W.  481. 

97.  In  an  aoUon  for  injuries  sustained  in  a 
oolllsion  at  a  railroad  oroesing,  it  appeared  that 
the  buggy  in  which  plaintiff  was  riding  oonld 
hove  been  seen  by  the  train  men  400  yards  from 
the  crossing.  Seld,  even  admitting  plaintiff's 
negligence,  the  question  should  have  been  sub- 
mitted to  the  joiy  whether  those  in  charge  of 
the  train  could,  by  reasonable  diligence,  have 
discovered  the  danger  of  a  collislen  in  time  to 
prevent  it  by  ohecldng  the  train  or  sounding  the 
whistle.— CahiU  v.  Cincinnati,  N.  O.  &  T.  F.  By. 
Co.,  (Ky.)  18R  W.  2. 

Si.  Persons  lawfully  using  a  private  crossing 
In  the  vicinity  of  a  public  crossing  are  entitled 
to  the  benefit  of  signals  which  they  know  It  is 
the  dutv  and  custom  of  the  railroad  to  give  at 
the  public  crossing;  and,  for  failure  to  give  such 
signals,  negligence  as  to  such  persons  will  be 
Imputed  to  the  railroad  company. —UahlU  v.  Cin- 
cinnati, N.  O.  &  T.  F.  By.  Co.,(Ky.}  18  a. 
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AooldentB  at  orowlnga  —  Oontrtbntory 

negllgenoe. 

29.  Plaintiff  was  lnjund  whllA  attemptlnjr  to 
erosa  the  defendant's  track  in  a  city.  He  at- 
tempted to  cross  betnreen  cars  standing  from  25 
to  eu  feet  apart  He  looked  before  be  attempted 
to  cross,  and  saw  tbe  cars,  but  did  not  see  that 
they  were  moving.  Held,  that  the  evidence  did 
not  sufficiently  show  contributory  negligence  to 
warrant  withdrawing  the  case  from  the  Jury.— 
Dahlstrom  v.  Bt.  Louis,  L  M.  &  S.  By.  Ca, 
(Ho.  Bup.)  18  a  W.  010. 

50.  The  failure  of  a  person  to  look  along  • 
railroad  before  attempting  to  cross  it  Is  not,  >m- 
der  all  droumstances,  negligence,  far  there  may 
tM  evidence  sufficient  to  satlsfV  a  person  of  ordi- 
nary carefulness  that  the  track  is  clear  without 
taldng  that  preoantlon,  as  when  he  knows  it  Is 
not  usual  brain  time,  and  does  not  hear  the  sig- 
nal he  knows  It  is  ouatomary  for  the  company 
to  give  and  him  to  hear.— Cahill  v.  Cincinnau,  B. 
O.  «  T.  P.  By.  Co.,  (Ky.)  18  8.  W.  8. 

51.  Plaintiff,  riding  in  •  buggy  at  the  Invita- 
tion of  the  driver  thereof,  was  Injured  in  acollis- 
lon  at  a  crossing.  The  driver  was  killed,  and 
plaintiff  was  so  Injured  that  her  memory  failed 
as  to  the  circumstances.  In  an  action  for  the 
injury,  it  was  not  contended  that  plaintiff  was 
negligent,  except  in  failing  to  look  oef ore  going 
npon  the  track.  Beld,  that  It  would  not  be  pre- 
sumed that  plaintiff  reuldessly  Imperiled  her  own 
life,  and,  in  tbe  absence  of  direct  testimony,  the 
question  of  contributory  negligence  should  have 
been  submitted  to  the  Jury.— Cahill  v.  Cincinnati, 
N.  O.  ft  T.  P.  Ry.  Co.,  (Kjr.)  18  B.  W.  a. 

Iiuaries  to  persona  on  tnusk. 

8a.  In  an  action  against  a  railroad  company 
for  causing  the  death  of  a  person  walking  on  its 
track,  it  is  proper  to  instruct  the  Jury  that,  al- 
though the  deceased  was  guilty  of  negligence  in 
walking  upon  defendant's  tracic,  yet  if,  while  so 
upon  the  track,  deceased  became  in  imminent 
peril  of  Ming  struck  by  the  defendant's  train, 
and  defendant's  employes  in  charge  of  the  train 
became  aware  of  bis  peril  In  time,  bv  the  ezer- 
oiae  of  oralnary  care,  to  have  stopped  the  train, 
or  if  the  employes,  by  the  exercise  of  ordinary 
care,  cuuld  nave  become  aware  of  his  peril  in 
time  to  have  done  so,  and  they  failed  to  exer- 
cise such  care  and  stop  said  train,  and  by  reason 
of  such  failure  the  deceased  was  struck  and 
killed,  then  the  Jury  should  find  for  plaintiff. — 
Ouenthw  v.  St.  Louis,  L  M.  ft  8.  By.  Ca,  (Ma 
Bup.)  18  8.  W.  846. 

88.  in  an  action  against  *  railway  company 
tor  causing  tbe  death  of  plaintiff's  daughter, 
aged  16  years,  it  appeared  that,  although  deceased 
was  by  statute  a  trespasser  in  walking  along  de- 
fendant's tracks,  yet  many  people  habitually 
walked  on  the  tracks  at  the  place  of  accident. 
The  train  was  running  more  than  six  miles  an 
hour,  in  violation  of  a  city  ordinance,  and  no 
bell  was  souuded.  Ths  engineer  saw  the  girl 
when  about  600  feet  distant,  and  blew  the  whis- 
tle when  within  about  85  feet  of  her.  The  evi- 
dence was  conflicting  as  to  whether  the  girl, 
when  first  seen  by  him,  was  walking  on  the  track 
upon  which  the  train  was  moving.  Held,  that  a 
Judgment  for  the  plaintiff  would  not  be  dis- 
turbed.—Fiedler  V.  Bt.  Louis,  L  M.  ft  B.  Ry.  Co., 
(Ma  Sup  )  18  a  W.  84T. 

84.  Tbe  faot  that  the  fireman  in  charge  of  a 
switch-engine  in  the  railway  yard  is  not  looking 
in  tbe  direction  in  which  the  engine  is  moving, 
because  he  is  looking  back  to  see  when  the  fol- 
lowing cars  have  cleared  the  switch,  and  for 
the  signals  of  the  switchman,  is  not  negligence 
on  his  part,  in  respect  to  a  man  on  the  track 
fn  front  of  the  engine  who  was  guilty  of  contrib- 
utory negligence.— Eddy  v.  Bedgwlolc,  (Tex.  Bup.) 
18  S.  W.  661. 

85.  In  an  action  for  causing  death,  where  the 
evidence  shows  that  the  deceased,  while  intoxi- 
cated, trexpassed  upon  the  railroad  track  in  the 
night,  sat  down  beside  tbe  track,  and  fell  asleep, 
and  was  struck  and  killed  by  a  passing  train,  it 


la  not  revwslUe  error  to  Inatmot  the  ]nry  that 
if  a  person  go  upon  a  railroad  track  in  a  state  of 
intoxication,  and  sits  down  upon  the  track,  and 
goes  to  sleep,  he  would  be  guilty  of  oontzibatoiy 
negligence,  and  the  railroad  company  would  not 
be  liable  for  bis  death  caused  by  a  passing  train 
unless,  after  its  servants  saw  his  peril,  they 
took  no  steps  to  avoid  the  aooldent,  and  that  u 
they  did  not  see  him  in  time  to  avoid  the  acci> 
dent  the  railroad  would  not  be  liable. — Smith  t. 
Vorijoe,  (Tex.  Hup.)  18  8.  W.  663. 

86.  In  an  action  against  s  railroad  company 
for  causing  the  death  of  a  trespasser,  where  ft 
appears  that  tbe  deceased  was  run  over  while  ly- 
ing upon  the  track  in  an  nn  conscious  condition, 
it  Is  immaterial,  in  the  absence  of  gross  negli- 
gence on  the  part  of  defendant,  whether  such 
condition  was  the  result  of  intoxication  or  was 
caused  by  fever  or  some  uncontrollable  circum- 
stance, since  in  neither  case  can  recovery  be  had. 
—Missouri  Faa  By.  Ca  t.  Brown, (Tex.  Sup.)  18 
&  W.  B70. 

87.  Evidence  that  persons  living  near  a  part  of 
a  railroad  track  remote  from  any  station  had 
been  in  the  habit  of  traveling  on  the  track;  that 
the  engineer  had  seen  persons  walking  on  that 
part  of  th3  track,  but  not  more  frequently  thsa 
on  other  parts  of  the  track  similarly  situated; 
and  that  no  measures  had  been  taken  to  prevent 
such  use  of  the  track,— is  not  sutBcient  to  estab- 
lish a  license  to  the  public  to  use  the  tracic— 
Missouri  Paa  By.  Ca  T.  Brown,  (Tex.  Sap.)  U 
8.  W.  670. 

Children. 

88.  In  an  action  against  a  railroad  oompany  for 
tbe  negligent  killing  by  one  of  Its  trains  of  a  child 
of  six  years  while  playing  on  the  track,  an  instruo- 
tion  that  plaintUf  may  recover  notwithstanding 
the  parents  of  the  child  were  negligent  in  not 
keeping  him  away  from  the  track,  or  the  child 
negligent  in  going  and  remaining  thereon,  if  the 
ohiid  was  "of  tender  years,  and  the  engineer  saw 
him  on  the  track,  and  after  seeing  him  failed  to 
exercise  ordinary  care  to  save  him,  and  if  the  ex- 
ercise of  ordinary  cara  on  tbe  engineer's  part 
would  have  saved  him,"ls  prtf^er.- Tobin  v.  Mis- 
souri Paa  Ry.  Co.,  (Mo.  Bup.)  18  S.  W.  990. 

89.  A  child  playing  on  a  railroad  track  where, 
it  crosses  a  street  is  not  a  trespasser. — ^Tobln  v. 
Missouri  Pac.  Ry.  Co.,  (Mo.  Sup.)  18  &  W.  996. 

40.  In  an  action  against  a  railroad  company  for 
the  killing  of  a  child  by  reason  of  the  nejrligent 
running  of  its  train,  it  appeared  that  the  track  was 
straight  for  a  distance  of  from  a  quarter  to  half  a. 
mile  before  reaching  the  place  where  the  child 
was  run  over,  and  that,  bad  the  train  been  running 
at  6  miles  an  hour,  the  rate  of  speed  prescribed  bv 
the  city  ordinance,  it  could  have  been  stopped 
within  a  distance  of  40  feet,  but  that  it  required 
from  100  to  400  feet  to  stop  while  at  the  speed  at 
which  it  was  running.  Held,  that  the  jury  could 
find  as  a  fact  that  the  excessive  speed  was  the 
proximate  cause  of  the  accident.— robin  v.  Mis- 
souri Paa  Ry.  Co.,  (Ma  Sup.)  18  8.  W.  996. 

41.  In  an  action  by  the  father  against  a  rail- 
way company  for  injuries  to  his  2}^-year-oId  duld 
that  strayed  on  the  track  and  was  run  over,  ae- 
fendant  pleaded  that  the  injury  resulted  from 
plaintiff's  negligence  in  allowing  the  child  to  be 
on  the  track,  and  the  court  charged  that.  In  or- 
der to  establish  a  cause  of  action  or  defense 
founded  on  a  charge  of  negligence,  negligence 
must  be  proven,  and,  if  the  child  was  too  young 
to  appreciate  danger,  then  plaintiff  must  show 
that  be  and  his  wife  were  not  guilty  of  ordinary 
negligence  in  allowing  the  child  to  get  on  the 
track,  or  that  defendant,  after  discovering  the 
child,  inflicted  the  injuries  recklessly,  etc 
HeM,  that  the  charge  was  not  erroneous. — Texas 
ft  Paa  By.  Ca  v.  Morln,  18  &  W.  S45,  06  Tex. 
188. 

&AFB. 

Assault  with  intent  to  oommit — SufB- 
cienoy  of  evidenoe. 

ou  a  trial  for  assault  with  intent  to  com- 
mit rape,  it  appeared  that  dafendaat,  a  youth, 
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'Was  living  with  his  father  a  abort  dIataiiM  from 
DTOsocutrlz  and  her  husband;  that,  on  the  morn- 
ing of  the  alleged  crime,  defendant  oomplMned 
«f  feeling  slok,  and  did  not  go  to  worlc;  that, 
«bont  8  o'clock  in  the  afternoon,  he  entered  the 
tent  of  the  prosecutrix,  who  had  lust  been  nurs- 
ing her  baby,  and,  witnout  speaking,  stmok  her 
two  blows  on  the  bead;  that  after  the  first  blow 
she  screamed  loud  enough  to  be  heard  by  her 
husband  in  the  field,  but  that  the  second  blow 
knocked  her  aenseleas;  that  defendant  then  re- 
turned to  his  father's  tent,  where  he  was  arrest- 
•ed  In  the  evening,  and  on  examination  was  found 
to  have  a  slight  fever.  Held,  that  the  evidence 
-would  not  sustain  a  verdict  of  conviction.— Power 
▼.  State.  (Tex.  App.)  18  &  W.  S62. 

Batification. 

Of  agent's  acts,  see  Prlnctpal  and  Agent,  t. 

&eal  Estate  Agents. 

See  Factori  and  Brokert. 

Beasonable  DonbL 

See  Criminal  Lav>,  47,  68. 

BEOEIVERS. 

Of  con>oratlon,  see  CorvoratUms,  19-S3. 
railroads,  see  RaUread  Compuniec,  1-U. 

Appointment. 

1.  By  Civil  Code,  %  298,  if  a  party  to  an  action 
-"shows  that  he  has,  or  probably  has,  a  right  to  a 
lien  upon  or  an  interest  in  any  property,  »  •  • 
the  right  to  which  is  involved  in  the  action, "  and 
that  the  property  is  in  danger  of  being  injured, 
the  court  may,  on  motion  of  the  party,  appoint  a 
receiver  to  take  charge  thereof  during  the  pend- 
ency of  the  action.  Held,  in  an  action  for  forci- 
ble detainer,  where  defendants  claimed  the  land 
as  a  homestead,  and  it  appeared  tliat  plaintiff 
bad  a  lien  thereon,  that  the  court,  on  plaintiff's 
motion,  properly  appointed  a  receiver  to  take 
charge  of^  the  land  and  rent  it  oat. — Bromley  v. 
McCaU's  Adm'x,  (Ey.)  18  &  W.  1010. 

Attachment  of  property — Jorisdiotlon. 

Si.  On  a  general  tosignment,  where  the  as- 
algnee  refuses  to  qualify,  and  tbe  oirouit  court, 
in  chancery,  .tppolnta  a  receiver,  who  takes  pos- 
•ession  of  the  property,  a  ]nstioe  of  tbe  peae« 
cannot  issue  an  attachment  and  levy  on  tbe  funds 
In  the  hands  of  the  reoeiver,  and,  on  appeal  from 
SDch  Justice,  the  circuit  court  acquires  no  joris- 
diotion.  —  walker  v.  Oea  Taylor  CommUaioa 
Ca,  (Ark.)  18  &  W.  10a& 

Discharge — Subsequent  actions. 

8.  iin  order  by  the  TTnlted  States  circuit  court, 
•^hich  appointed  a  receiver  for  a  railroad  com- 
pany, discharging  him,  and  returning  the  prop- 
erty to  the  company,  and  providing  that  the  prop- 
erty shall  be  relieved  from  any  liability  on  claims 
not  established  by  Intervention  in  tbe  suit  in 
-which  the  reoeiver  was  appointed,  does  not  de- 
stroy the  right  of  a  passenger  who  was  Injured 
while  tbe  road  was  in  the  receiver's  hands  to  sue 
and  establish  bis  claim  in  any  court  having  Juris- 
diction, without  leave  previously  given  oy  the 
conrt  which  appointed  the  receiver.— Texas  &  P. 
Ry.  Co.  r.  Watts,  (Tex.  Sup.)  18  S.  W.  818. 

•—Limiting  time  to  establish,  claims 
by  intervention. 

i.  A  United  States  cironit  court  which  ap- 
pointed a  receiver  of  a  railroad  company  has 
no  power  to  require,  in  tbe  decree  discharg- 
ing him,  and  returning  the  property  to  the  rail- 
road company,  that  claims  must  be  established 
by  intervention  witbin  a  given  time,  where  that 

Siriod  is  not  long  enough  to  constitute  an  eqnl- 
ble  bar,  since  such  an  order  is  an  infringement 
«f  tbe  power  to  fix  tbe  limitation  of  actions, 
which  is  vested  solely  in  the  legislative  branch 
«f  tb«  ■ovemment    Ball  way  Co.  v.  Johnson,  13 


B.  W.  468,  TB  Tex.  481,  followed.— Texas  &  P.  Br. 
Co.  V.  Watts.  (Tex.  Sup. )  18  8.  W.  813. 

BEOEIVINa  STOLEN  OOODS. 

Indictment. 

1.  Where  the  first  count  of  an  Indictment 
charged  stealing,  and  the  second  receiving  stolen 
cattle,  and  the  date  when  and  the  county  where 
tbe  theft  was  committed  were  properly  allCMied 
in  the  first  count,  they  need  not  be  repeated  In 
tbe  second  count.— Uorgan  v.  State,  (Tex.  AwO 
18  a  W.  647. 

Allegation  and  proof  of  valne. 

8.  On  an  indictment  for  receiving  stolen 
goods,  if  the  value  of  the  goods  is  not  alleged  or 
proved,  a  conviction  must  oe  reversed.— Sands  r. 
State,  (Tex.  App.)  18  &  W.  86. 

-—Variance. 

8.  Itofendant  was  Indicted  for  receiving 
stolen  porlc  The  evidence  showed  that  the  prop- 
erty, when  stolen,  was  not  pork,  but  a  live  bog, 
which  was  killed  and  cut  up  by  tbe  thieves,  and 
that  defendant  received  and  helped  conceal  the 
pieces.  Held  no  variance  between  tbe  indict- 
ment and  the  proot— Sands  t.  Stats,  (Tax.  App.) 
18  B>   iV  ■  86> 

Eyidenoe. 

4.  It  was  admissible  to  show  that  defendant 
knew  the  cattle  were  stolen,  by  evidence  that  at 
other  times  and  places  than  that  charged  he  re- 
ceived cattle  from  persons  who  owned  none,  and 
who  bad  no  money  to  buy  any ;  that  there  were 
many  different  brands  on  the  cattle  received  from 
the  person  from  whom  be  got  the  animal,  as 
charged  in  the  indictment,  -while  some  had  their 
brands  burnt;  and  that  all  tliesa  cattle  had  been 
found  in  the  possession  of  tbe  person  to  whom 
defendant  delivered  them.  —  Horgan  T.  State, 
(Teoc  App.)  18  S.  W.  647. 

Beoognlzaxioe. 

SeeBott. 

Beoonventloii. 
See  5et-Qf  and  Cmmter-CUi/lm. 

Beoords. 

As  evidence,  see  Evidence,  89,  40. 
Estoppel  by,  see  Ettoppel,  7,  8. 
Of  mortgage,  see  Mortaaget,  9. 
On  appeal,  tee  Appeal,  81-36,  61-87. 

Beorimiziation. 

See  Ptwroe,  8. 

Bedemptlon. 

From  exeention  sale,  see  Execution,  17. 
foreclosure  sale,  see  Mortaagea,  17. 

BBFEBENOE. 
To  master  In  chancery,  see  Equity,  11-UL 

Exceptions  to  report. 

1.  Where  a  case  is  referred  to  an  auditor  to 
take  and  state  an  account,  and  dnfendant  files 
written  exceptlonsand  ot>Jectlons  totheauditor'a 
report,  be  may  at  the  trial  introduce  evidence  to 
sust^n  the  exceptions,  though  be  does  not  pre- 
sent such  exceptions  as  pleadings  before  the  com- 
mencement of  Uie  trial.- Kendall  r,  Hackwortb, 
18  &  W.  104,  66  Tex.  499. 

8.  Tbe  exceptions  to  an  auditor's  report  on  an 
accounting  form  no  part  of  defendant's  answer, 
thongb  be  refers  to  them  therein,  and  the  fact 
that  defendant's  second  amended  answer  malces 
no  reference  to  the  exceptions  does  not  constitute 
a  waiver  of  them.— Kendall  v.  Hackwortb,  18  S. 
W.  104,  66  Tex.  499. 
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Beformatioii. 

Of  eontraote,  see  Eqpiity,  8,  i. 

Belationahip. 

As  affoctlng  oompetenoj  of  Jaror.  see  /urv>  t. 

Kelease  and  Diaoharge. 

See  Aeoord  and  SatiafacUon:  Payment 
Of  jndgment,  see  /udgment,  10. 

rarety,  see  PrituHpal  and  Surety,  ML 

BEUGIOUB  SOdETIES. 

Conveyance  to  nnlnoorponted  ohoroh,  see  ChaH- 

tUt. 

Exoommnnlostloii  of  memben — Berlew 
by  oonrts. 
1.  Where  tbe  relation  between  an  Independ. 
«nt  Baptist  chnrch  and  its  members  Is  not  oon- 
tractnal,  and  no  property  or  civil  rights  depend 
on  membership,  a  court  of  equity,  having  juris- 
diction in  eoolesiastical  matters  onl:!'  as  an  inci- 
dent to  the  ascertainment  of  civil  rights,  cannot 
determine  whether  the  ezoommanication  of  mem- 
hera  of  such  church  was  conducted  in  accordance 
with  the  usages  and  laws  of  tbe  church.— Nance 
V.  Busby,  (Tenn.)  18  a  W.  874. 

Bill  to  determine  property  rights. 

8.  Blace  the  right  to  restrain  the  diversion  of 
the  property  depends  on  membership  In  the 
ehnroh,  persons  excommunicated  cannot  bring  a 
bill  to  determine  whether,  subsequently  to  their 
ezpalsion,  the  remaining  members  did  not  divert 
the  property  to  other  than  Its  authoriaed  usee.'— 
Nance  v.  Busby,  (Tenn.)  18  8.  W.  874. 

8.  Persons  exoommnnioated  from  the  ohnrdi 
oaanot  maintain  sunh  bill  as  representatives  and 
In  behalf  of  members.— Kance  v.  Busby,  (Tenn.) 
18  &  W.  874. 
Title  to  property — Division  of  society. 

4.  Where  real  property  has  been  convoyed  In 
trust  for  the  maintenance  of  a  particular  relig- 
ions faith,  and  it  Is  ascertained  that  a  minorify 
of  the  chnrch  alone  adhere  to  the  original  faith, 
a  oonrt  of  equity  will,  on  applioatlon  of  snob  mi- 
nority to  prevent  a  diversion  of  the  property  to 
unauthorized  uses  by  the  majority,  decree  that 
the  minority  constitute  tbe  benefloiaries,  and 
are  entitled  to  the  exclusive  control  of  the  prop- 
erty.—Nanoe  V.  Bushy,  (Tenn.)  18  &  W.  674 

BepeaL 

Of  atatntea,  see  Statutes,  S,  SL 

BEPLEVIN. 
When  lies. 

Where  one  enters  upon  land  In  the  eon- 
strnotlve  possession  of  another,  knowing  tbe 
latter's  claim  of  ownership,  and  cuts  timber, 
which  he  afterwards  converts  into  cross-ties,  snoh 
conversion  does  not  so  destroy  tbe  timber's  iden- 
tity as  to  prevent  the  owner  from  recovering  It 
by  an  aotlon  of  replevin.— Btotta  r.  Brookfleld, 
(Ark.)  13  8.  W.  179. 

Beply. 

Bee  Fleadino,  10, 11. 

BepresentatlonB. 

^topi^  \>j,  see  Estoppel,  17, 18. 

BeadsBion. 

Of  contracts,  see  Eguitu,  ^7;  Fmdor  and  Ven- 
dee, 4-6. 

Bea  Gtestes. 

Bee  Evidence.  30,  au 


Bea  Xadioata. 

See  Judgment,  4-18. 

Beaultlng  Tmata. 

See  IVttsts,  7, 8. 

Betoxxu 

Of  writ,  see  JBxecutton,  18. 

Bevenue. 


BeeTViaMMon 


Beview. 


On  appeal,  sea  Appeal,  SSHU ;  Crtmifial  Lmg,  M- 

88. 

Bevooatloiu 

Of  will,  see  WUla,  10. 

BIOT. 

Indictment. 

An  Indlotment  which  charges  that  defend- 
ant "then  and  there  engaged  In  a  riot  wtth  other 
Sarties,  [named,]  who  bad  assembled  at  the  real- 
enceof  T.,  and  lie  did  then  and  there,  aotine 
with  said  other  partlea,  dlaturb  the  Inmatea  of 
T.  's  residence  by  the  disdiarse  of  flre-arms, "  is 
fatally  defective,  in  that  it  falls  to  aUege  facts 
showing  either  an  unlawful  assemblage  and  Ita 
purpose,  or  a  lawfal  assemblage  and  «  sabae- 
quent  agreement  of  the  persona  so  aaaembled 
to  commit  an  unlawful  act— Blackwell  t.  BtatSL 
(Tex.  App.)  18  B.  W.  870. 

Biparian  Bights. 

Mortgage  of  riparian  land,  aooretlona,  see  Jlbrt- 
ga^ies,  8. 

Blak  of  Employmeiit. 

See  Matter  and  Servant,  SO-68. 


Blvera. 

Waten;  Wi 

Boada. 


See   IfanloabU    Waten:  Waten  and    Water- 
Coureee. 


See  HlffhUMivi. 


B0BBEB7. 

What  oonstitates. 

It  is  not  robbery  for  a  person  who  baa  last 
money  at  an  unlawful  game  to  point  a  pistol  at 
tbe  winner,  and  compel  him  to  retnm  the  money, 
since,  under  the  Kentucky  law,  the  winner  is 
not  even  entitled  to  possession  of  tbe  money. — 
Thompson  v.  Commonwealth,  (Ky.)  18  8.  W.  VOL 

BALO, 

Bee,  also,  Fendor  and  Vendee. 

Of  ward's  realty,  see  GuarMan  nnd  ITard,  4 

On  execution,  see  Execution,  7-lS. 

foreclosure,  see  ilortuayei,  16. 

partition,  see  Partitiim,  0. 
Oral  contract,  see  Fraiids,  StatMte  ttf,  11. 
Tax-sale,  see  Taxation,  7. 

The  contract — Delivery. 

1  A  contract  provided  for  the  sale  of  at  crop 
of  potatoes.  The  buyer  was  to  furnish  sacks, 
and  have  an  agent  fill  and  sew  them.  The  seller 
was  to  deliver  the  potatoes  on  the  oars,  and  to 
give  "good  merchantable  stock."  At  the  time  of 
the  sale,  the  potatoes  were  not  dug,  and  were 
some  distance  from  the  place  of  delivery.  Tbe 
evidence  showed  that  they  were  more  liable  to 
be  injured  it  handled  in  sacks  than  if  handled  in 
barrels,  and  that  this  fact  was  oalled  to  the 
tnwer's  attention.    Ha  eleot^  how«vaA  to  oa* 


Digitized  by  VjOOQ  IC 


CNDJBX. 


1255 


WKte,  and  th«  potatoes  were  Injared,  although 
the  Mller  used  due  oare  in  hauling  and  handling 
them.  Held,  that  the  question  as  to  whether 
the  seller  undertook  to  deliver  potatoes  that 
should  be  merohantable  when  they  reached  the 
cars,  or  only  saoh  as  should  be  merchantable 
where  they  were  dug,  was  one  for  the  Jury. — 
Barker  r.  Freeland,  (Tenn.)  18  S.  W.  60. 

When  title  passes. 

2.  Although,  as  a  rule,  when  goods  sold  are 
not  ready  for  delivery,  the  proper^  therein  does 
not  vest  in  the  buyer  until  they  are  ready,  and 
the  risk  meanwhile  remains  with  the  seller,  this 
is  so  only  in  the  absence  ot  circumstances  Indi- 
cating a  different  intention.— Barker  V.  Freeland, 
(Tenn.)  18  a  W.  Wk' 

Warranty. 

8.  A  contract,  warranting  machinery  sold, 
proTlded  that  if  it  failed  to  work  well,  a  writ- 
ten notice  should  be  given  to  the  seller,  and  a 
reasonable  time  allowed  to  remedy  defects,  and 
tbat,  If  it  then  failed  to  work,  it  shoald  be  tak- 
en back,  and  another  given  in  its  place.  Beid, 
that  where,  in  an  action  by  the  seller  on  the 
purchase-money  notes,  it  appeared  that  the  sell- 
er repaired  the  machinery  several  times,  but 
tbat  no  notice  was  given  him  to  take  it  back  and 
aubstitnte  other  machinery,  that  the  time  of 
pacing  the  notes  was  extended  at  the  buyer's 
Instance,  and  that,  after  using  the  machinery 
for  nearly  a  year,  he  sold  it,  a  Judgment  for 
the  buyer  for  the  sum  paid,  as  part  of  the  pur- 
chase money,  rendered  on  his  counter-claim  for 
breach  of  warranty,  would  be  reversed  on  ap- 
peal.—Swann  V.  Lowe,  (Tax.  App.)  18  a.  W.  reS. 

4.  In  an  action  for  the  price  of  a  cow,  where 
the  defense  is  a  breach  ot  warranty  that  the  cow 
was  a  bleeder,  an  Instruction  tbat  the  ]ury  must 
find  for  def«idant  if  the  cow  was  represented  and 
'warranted  to  be  a  breeder,  is  not  misleading  as 
reo  airing  both  a  representation  and  a  warranty. — 
Palmer  t.  Mt.  Sterling  Nat.  Bank,  (Ky.)  18  & 
W.  281* 

5.  The  court  having  charged  that,  if  there 
was  a  warranty  in  the  sale  of  a  carriage  which 
failed,  the  damages  occasioned  thereby  should 
^  deducted  from  the  balance  of  the  purchase 

Srice,  it  was  error  to  refuse  a  further  charge 
lat  the  measure  of  damages  was  the  difference 
betweec  the  value  of  the  carriage  contracted  for 
and  the  one  actually  received.— Miller  v.  Green- 
leaf,  (Tex.  App.)  18  S.  W.  80. 

6.  A  carriage  waa  sold  with  a  warranty  to 
be  flrst  class,  and  the  purchaser  received  and 
used  it  for  two  years  without  complaint,  paying 
the  installments  of  the  price  according  to  the 
contract  In  an  action  to  recover  a  balance,  he 
testified  that  the  carriage  was  not  flrst  class  when 
received,  and  in  this  be  was  supported  by  the 
testimony  of  two  supposed  experts,  who,  how- 
ever, did  not  see  the  carriage  until  the  end  of  the 
two  years.  Three  persons  who  saw  It  at  the  time 
of  delivery  testified  tbat  it  was  then  first  class. 
Held,  that  the  evidence  was  iosuffioient  to  sup- 
port a  verdict  for  defendant— Miller  t.  Oreen- 
leaf,  (Tex.  App.)  18  S.  W.  88. 

7.  In  an  action  on  a  note  given  for  the  price 
of  a  cow,  defendants  alleged  that  the  owner  had 
warranted  the  cow  to  breed,  and  that  she  would 
not  breed,  and  was  worthless.  The  evidence 
showed  that  the  cow  had  been  bought  at  auction, 
and  in  the  catalogue  of  the  cattle  to  t>e  sold  it 
was  expressly  stated  that  none  of  the  cattle 
would  be  warranted,  except  as  to  title  and  pedi- 
gree. Defendants  alleged  that,  while  the  sale 
was  going  on.  the  owner  had  warranted  the 
oow  to  breied ;  out  he  waa  not  corroborated  as  to 
this,  and  it  was  expressly  denied  by  tne  owner 
and  another  witness.  Held,  that  the  evidence 
showed  no  warranty. — Palmer  v.  Mt.  Sterling 
Mat  Bank,  (Ey.)  18  IS.  W.  23i. 

Bights  of  seller  on  buyer's  refusal  to 
aooept  goods. 

8.  Plaintiffs  and  defendant  executed  a  con- 
tract by  which  the  latter  gave  his  note,  and  the  ' 


former  agreed  within  six  weeks  to  sail  and  d»- 

liver  to  him  certain  cattle  at  specified  prices, 
the  title  to  remain  in  plaintiffs  until  the  note 
should  be  paid.  Defendant  afterwards  notified 
plaintiffs  that  h«  would  not  take  the  cattle;  and 
they,  without  anv  actual  offer  to  deliver,  or  no- 
tice that  they  held  the  cattle  for  him,  sued  him 
for  the  contract  price,  and  money  expended  in 
feeding,  eta  Bern  that,  before  suing,  plaintiffa 
should  have  informed  defendant  that  tbey  elected 
to  treat  the  contract  as  a  sale,  and  held  the  cat- 
tle subject  to  his  order;  not  having  done  which, 
their  remedy  was,  not  for  the  contract  price  of 
the  cattle,  but  for  the  actual  damage  sustained 
by  defendant's  non-aoceptanoe.  17  S.  W.  848, 
affirmed.— Morris  v.  Uohn,  (Ark.)  18  &  W.  881. 

Action  for  price. 

9.  Where  cattle  are  sold  and  delivered  upon 
a  promise  to  execute  a  note  due  in  nine  months 
fur  the  price,  the  vendee's  refusal  to  execute 
such  note  coostitutes  a  breach  of  contract  which 
gives  the  vendor  an  immediate  right  of  action. — 
Young  V.  Garrett,  (Tex.  Sup.)  18  S.  W.  819. 

Bights  of  buyer. 

10.  Where  an  agreement  for  the  sale  of  horses 
recited  that  the  vendee  was  "to  be  allowed  to  cut 
back  all  horses  not  desired, "  and  to  take  the  re- 
mainder, and  pay  a  certain  price  per  head  there- 
for, the  vendee  had  the  right  to  reject  all  th» 
horses;  and,  in  an  action  on  the  contract  parol 
evidence  was  inadmissible  to  show  tbat  the  par- 
ties intended  otherwise.— Matador  Land  dtCJattla 
Co.  V.  White,  (Tex.  Sup.)  18  B.  W.  003. 

Agreement   for   making  hay — Lien  for 
advances  by  land- owner. 

11.  Defendant  made  an  agreement  with  one  B. 
whereby  8.  was  to  cut  the  grass  on  defendant's 
land  and  bale  it,  defendant  to  make  advances  of 
tS  a  ton  on  all  hay  baled  and  stored  or  shipped. 
It  was  also  provided  that  8.  might  sell  the  hay 
at  any  time  and  price,  and  that  from  the  proceeds 
t5.60  per  ton  should  be  deposited  to  defendant's 
account,  and,  when  the  proceeds  so  deposited 
should  eqnal  the  amonnt  advanced  by  defendant, 
with  13  per  cent  interest  and  13  per  ton  for  the 
grass  furnished  by  defendant  then  the  proceeds 
of  all  further  sales  should  belong  to  8.  HeI<I, 
that  olaintiff.  who  bous'ht  the  hay  from  8.  with 
knowledge  of  the  agreement  took  it  charged  with 
the  price  of  the  grass  and  the  advances  and  in* 
terest  thereon,  not  to  exceed  tS.SO  per  ton  on  tbs 
whole  amonnt— Evans  v.  Banbora,  (Tex.  Sap.) 
18  8.  W.  708. 

13.  The  result  being  the  same  whether  defend- 
ant was  owner  of  the  hay  to  the  extent  of  the 
price  and  advancements  or  a  mere  Uenholder  to 
such  extent  a  charge  construing  the  contract  to 
constitute  defendant  the  owner.  If  error,  is  harm- 
less.—Evans  V.  Sanborn,  (Tex.  Sup.)  18  S.  W 
703. 

18.  The  fact  that  defendant  knew  that  plain- 
tiff was  making  advances  to  B.  on  account  of  the 
hay  could  not  affect  defendant's  prior  rights. — 
Evans  v.  Sanborn,  (Tex.  Sup.)  18  8.  W.  708. 

Bona  fide  purchasers. 

14.  Where  time  drafts  are  left  with  a  bank 
for  collection,  with  bills  of  lading  attached,  and 
the  bills  of  lading  are  without  authority  detlT- 
ered  to  the  drawee  and  vendee  before  payment, 
and  the  drafts  are  not  paid,  he  acquires  no  title 
to  the  goods  as  against  the  drawer  and  vendor, 
and  bona  fide  purchasers  from  him,  In  the  regular 
course  of  business,  are  chargeable  with  construct- 
ive notice,  and  acquire  no  better  title  than  hi» 
has.— Second  Kat  BankT.  CTummings,  18  8.  W. 
115,  89  Tenn.  609. 

Conditional  sales. 

15.  Rev.  St  1879,  (  SSOfi,  cl.  2,  providing  that 
no  sale  of  chattels,  where  possession  is  delivered 
to  the  vendee,  shall  be  subject  to  any  condition 
whatever  as  against  creditors  of  the  vendee, 
or  subsequent  bona  fide  purchasers,  unless  such 
condition  shall  be  evidenced  by  writing  and  re- 
corded, applies  to  {trior  as  well  aa^subsequant 
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creditors.— Collins  tr.  Wllholt,  (Mo.  Sap.)  18  S. 
W.  839. 

16.  A  sale  upon  oral  oondltioa  la  void  as  to 
creditors  under  said  statute,  even  though  sach 
creditors  have  actual  uotice  of  the  condition. 
Coover  v.  Johnson,  96  Mo.  fiSS,  overmled.— Collins 
V.  Wilhoit,  (Mo.  Sup.)  18  B.  W.  83». 

17.  Where  plaintiff  sells  and  delivers  chattels 
under  a  contract  providing  that  the  title  shall 
not  pass  nntll  the  agreed  price  is  paid,  and  that 
be  may  reclaim  possession  in  default  of  payment, 
he  may,  on  the  purchaser's  failure  to  pay,  elect 
to  reclaim  possession  or  enforce  payment  of  the 
price.— Bensinger  Self- Adding  Cash  Register  Co. 
V.  Cain,  (Tex.  App.)  18  8.  W.  186. 

18.  In  replevin  for  machinery  it  appeared  that 
plaintiff  conditionally  sold  the  property  to  F., 
and  reserved  title  thereto  until  the  purchase 
price  was  paid;  that  notes  were  taken  for  such 
price,  but  were  never  paid:  that  F.  mortgaged 
the  property  to  defendants,  who  Icnewat  the  time 
of  plaiutiS's  claim;  and  that  thereafter  plaintiff 
took  possession  under  the  power  in  such  notes, 
and  resold  the  property  to  F.,  taking  new  notes 
with  the  same  provisions,  which  were  unpaid. 
Beld,  that  plainuff  was  entitled  to  possession. — 
Ames  Iron- works  ▼.  Richardson,  (ArK.)  18  8.  W. 
881. 

19.  Where  property  Is  sold  with  a  condition 
that  the  title  is  to  remain  in  the  seller,  the  fact 
that  the  seller's  agent  advised  a  creditor  of  the 
purchaser  totake.a  mortgage  thereon  is  no  waiver 
of  the  condition  where  the  agent  at  the  time 
claimed  all  that  was  due  on  the  property,  and  it 
was  not  pretended  that  he  had  led  the  creditor 
to  believe  that  title  was  in  the  purchaser,  or  that 
the  seller's  right  to  its  lien  was  waived.— Ames 
Iron- Works  t.  Richardson,  (Ark.)  18  8.  W.  881. 

Schools  and  School-Districts. 

(vounty  snperlntendent,  appointment,  see  Conatt- 

tutional  Law,  4. 
School  lands,  see  PubUo  Xands,  8-6. 

Secondary  Evidence. 

See  £videnM,  I-IO. 


SEDXJOnON. 

CMtU  action — ^Feranasion. 

1.  In  an  action  for  seduction  and  breach  of 
promise  of  miarriage,  an  instruction  that  there 
must  t>e  some  "overpersuasion  by  the  man,  fol- 
lowed by  sexual  intercourse  as  the  result  of  such 
*  *  *  overpersuasion,  to  constitute  the  offense 
of  seduction,"  does  not  mean  that  mere  persua- 
sion, followed  by  illicit  Intercourse,  constitutes 
the  offense,  where  in  the  same  instruction  the 
words  "inducements, ""promise,"  "artifice, "and 
"deception"  are  used  as  equivalents  of  "overper- 
suasion,"  and  the  phrase  "false  or  fraudulent 
persuasion"  is  used  as  the  equivalent  of  "false  or 
fraudulent  acts,  promises,  or  Inducements."— 
Graham  v.  McReynolds,  (Tenn.)  18  B.  W.  878. 

8.  Mere  persuasion  of  a  previously  chaste 
woman,  if  followed  by  illicit  Intercourse  as  the 
result  thereof,  constitutes  seduction.  Lba,  J., 
dissenting. — Graham  7.  McReynolds,  (Tenn.)  18 
S.  W.  27a. 

Evldenoe. 

8.  In  an  action  for  seduction,  and  breach  of 
promise  of  marriage,  where  plaintiff's  testimony 
that  defendant  was  the  father  of  her  child  was 
impeached  by  her  attendant,  who  testified  that, 
on  the  morning  following  the  night  when  the 
child  was  born,  plaintiff  told  her  that  the  child's 
father  was  dead,  evidence  that  plaintiff  told  her 
physician  on  the  same  morning  that  defendant 
was  the  child's  father  was  admissible.— Graham 
V.  McReynolds,  (Tenn.)  18  8.  W.  272. 

4.  In  an  action  for  seduction  and  breach  of 
promise  of  marriafre,  where  defendant  introduced 
letters  from  plaintiff  to  delendant's  brother  to 


show  that  she  loved  hlin,  and  not  defendant,  as 
she  testified,  the  letters  of  the  brother  to  plaintUt 
were  admissible  to  explain  them. — Qrataamr.  Mo- 
Reynolds,  (Tenn.)  18  &  W.  8781 

Criminal  proseoatlon. 

6.  Under  the  Missouri  statute  maUiig  it  • 
crime  to  seduce,  under  or  by  promise  of  mar- 
riage, an  unmarried  female  of  good  repata  under 
18  years  of  age,  evidence  that  defendant  Jtad  prom- 
ised to  marry  a  girl  17  years  old,  of  good  repute, 
if  she  would  have  sexual  intercourse  with  bim, 
and  that  thereupon  he  had  sexual  Interooarse 
with  her,  is  sufficient  Vit  sustain  a  oonvlctioii.— 
State  V.  Thornton,  (Mo.  Sup.)  18  &  W.  841. 

0.  When  the  state  proves  the  age  of  the  fe- 
male, ber  good  repute,  the  promise  of  marriage, 
and  the  seduction  by  virtue  of  that  promise,  it 
makes  out  a  vHma  fade  case,  and  a  want  of 
chastity.  If  relied  on  in  defense,  most  be  shown 
by  the  defendant. — State  v.  Thornton,  (Mo.  Sup.) 
18  a  W.  841. 

7.  On  a  trial  for  seduction  under  a  promise  of 
marriage,  the  court  instructed  that  a  promise  of 
marriage  could  not  be  found  from  the  evidence 
of  the  prosecutrix  alone,  but  that  It  must  be  ooi^ 
roborated,  either  by  other  direct  evidence,  or  by 
admissions  of  defendant,  or  by  circumstances 
such  as  usually  attend  an  engagement  of  mar- 
riage; but,  where  such  droomstanoea  are  relied 
on  as  corroboration,  proof  of  attention  is  not 
sufficient  unless  from  its  duration,  and  frocn  the 
conduct  of  the  parties,  it  reasonably  csRies  con- 
viction that  an  engagement  of  mamage  exists; 
and  the  corroboration  of  the  prosecuting  witness 
must  be  something  more  than  solBcient  bo  over- 
come the  oath  of  defendant  and  the  legal  pre- 
sumption of  innocence.  Held,  thas  this  clearly 
informed  the  Jury  as  to  the  amount  of  evidence 
required  for  such  corroboration. — State  t.  Wheel- 
er, (Mo.  Sup.)  18  a  W.  tSi. 

8.  Where  there  was  no  evidence  that  the 
prosecutrix  was  an  unmarried  woman  at  the  time 
of  the  alleged  seduction,  a  judgment  on  convic- 
tion will  be  set  aside.— State  r.  Wheeler,  (Ma 
Sup.)  18  S.  W.  924. 

— —  Defiling  fbmale  servant. 

9.  On  a  prosecution  under  Rev.  St.  1880,  | 
8487,  making  it  an  offense  for  an  employer  to 
defile  a  girl  under  18  years  of  age  while  in  his 
employ,  defendant  cannot  show  that  the  girl  left 
his  emplov  because  be  innercepted  her  in  fulfill- 
ing an  illicit  engagement  with  another  man, 
since  the  act  of  defilement  constitutes  the  crimen 
without  reference  to  the  girl's  character  or  con- 
sent.—State  T.  Rogers,  (Mo.  Sup.)  18  S.  W.  978k 

Self-Defenseb 

See  Homfctde,  14-17. 

SET-OFF  AND  CX>XrNTBBr 
OIiAIM. 

Jurisdiotional  amount  —  Waiving   ex- 


1.  Where  defendant's  oonnterolaim  exceeds 
the  court's  Jurisdiction,  he  may  waive  Ute  ex- 
cess, and  bring  himself  within  its  jurisdiction.— 
Scott  V.  Mexican  Mat.  B.  Cow,  (Tex.  App.)  18  & 

w.  i»r.  7^ 

When  allowable. 

9.  Under  a  statate  that  provides  that  a  eona- 
ter-olaim  most  be  a  cause  of  action  arising  out 
of  the  contract  or  transactions  set  forth  in  the 
complaint,  or  connected  with  the  subject  of  the 
action,  it  IS  not  allowable,  in  an  action  for  dam- 
age to  plalntiflk'  building  from  water  dripping 
from  defendant's  root,  to  set  up  as  a  ooonter- 
dalm  that  the  water  from  plaintiffs'  building 
had  injured  defendant's  foundations,  since  the 
two  causes  of  action  are  entirely  independenL- 
Chandler  v.  Lazarus.  (Ark.)  18  8.  W.  181. 

8.  Where  plaintiff  sues  a  railroad  oompany 
for  services  as  an  engineer,  defendant  on  plead 
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•  oounter-clatm  for  damage*  renltlBg  from 
plalntUTs  negligence  in  mnnlng  defendant's 
train,  under  Bey.  St.  art.  660,  allomng  a  counter- 
claim to  be  pleaded  where  it  is  founded  on  a 
cause  of  action  ariaincr  out  of,  incident  to,  or 
connected  wiUi  plaintiff's  cause  of  action.— Scott 
T.  Mexican  Nat.  K.  Co.,  (Tex.  App.)  18  a  W.  187. 
i.  A  bank  has  the  equitable  right  to  set  oS, 
against  deposits  made  with  it  b^  an  insolvent 
before  making  an  assignment  for  the  benellt  of 
creditors,  notes  payable  to  it  from  the  insolvent, 
though  at  the  tune  of  the  assignment  the  notes 
are  not  yet  due.— KashviUe  Trust  Co.  ▼.  Fourth 
Nat.  Bank,  (Tenn.)  Is  &  W.  828. 

5.  An  agreed  case,  submitted  to  the  chancel- 
lor after  the  maturity  of  certain  notes  given  by 
an  Insolvent  to  a  bank,  wherein  the  assignee  a»i 
sorted  Its  right  to  recover  his  deposits,  and  the 
bank  sought  to  have  declared  valid  its  refusal, 
before  the  maturity  of  the  notes,  to  deliver  the 
deposit  to  the  assignee,  was.  In  effect,  a  salt  by 
the  assignee  to  recover  the  deposits,  and  the  set- 
off was  properly  allowed,  under  Mill  &  V.  Code, 
S  3628,  subsec.  1,  providing  that  the  defendant 
may  plead,  by  way  of  set-ofF,  mutual  demands 
held  oy  him  against  the  plaintiff  at  the  time  of 
action  brought,  and  matured  when  offered  in  set- 
off.—Nashville  Trust  Co.  V.  Fourth  Nat.  Bank, 
(Tenn.)  18  B.  W.  823. 

— —  Of  money  lost  in  gambling. 

6.  Under  Gen.  Bt.  c.  47,  art  1,  |  3,  provld- 
Ing  that  "if  any  person  shall  lose  to  another"  at 
gaming  he  may  recover  the  money  paid,  while  a 
professional  pool-seller  on  horse-races  cannot, 
(as  decided  In  Brown  v.  Thompson,  14  Bush,  688,) 
by  an  original  action,  recover  money  won  from 
him,  such  amount  can  be  set  off  against  an  action 
by  the  winner  to  recover  money  lost  by  him  to 
the  pool-seller  within  the  same  period.— Blias  r, 

oiu;  (Ey.)  18  a  w.  454. 

Pleading. 

7.  In  an  action  by  the  widow  and  heirs  of  a 
deceased  partner  for  the  purchase  price  of  his 
interest  in  a  partnership,  where  defendant  sets  up 
a  plea  in  reconvention,  he  cannot  have  Judgment 
against  plaintiffs  unless  they  have  received  prop- 
erty from  the  estate  of  deceased,  and,  if  such  is 
the  fact,  it  should  be  pleaded  and  proved  as  a 
condition  precedent  to  recovery.  — Johnston  t. 
Ballard,  iTex.  Bap.)  18  &  W.  68& 

Setaement. 

See  Aceord  and  Satf^facOon;  Arbitration  and 

Award:  Paipnent. 
By  adminiatrator,  see  JBxecuton  and  Admtnittmr 

tort,  7. 

SHERIFFS  AND  CONSTABLES. 

Garnishment  of,  moneys  taken  from  prisoner,  see 
Oamishment,  2. 

Action  for  unlawAil  seinire— Pleading. 
In  an  action  for  wrongfully  taking  a  stock 
of  goods  under  execution  ibu  pmition  should  set 
out  the  quantity  and  valoe  of  each  of  the  several 
articles  of  property;  a  general  description  of  the 
articles,  and  their  total  value,  being  insutBcient. 
— Beok  r.  ATOndtno,  (Thc  Bop.)  18  &  W.  BSa 

Sienatore. 

TO  mortgage,  see  Mortgages,  S,  7. 

Silence. 

Bstoppel  by,  see  SaUffrpel,  18-1& 

Slander. 

See  lAbA  and  Slander. 

Slander  of  Title. 

Se«  La>el  and  Slander,  12. 


Special  Judge. 

8ee/ttAi«,8. 

Spedal  Laws. 

Bee  ConstUuHonal  Law,  7-0. 

SPEOIFIO  PEBFORMANOB. 

Contracts  enforceable. 

1.  At  the  time  of  making  a  contract  tot  the 
sale  of  land,  the  wUe  of  one  of  the  vendors  was 
Incapable,  by  reason  of  her  minority,  of  relin* 

Snisning  ner  dower  right;  but  by  Act  April  SV, 
)90,  she  was  empowered  to  act  with  her  husband 
In  conveying  the  land  in  anestion  as  though  she 
was  a  married  woman  over  91  years  of  age.  Held, 
that  the  act  was  valid,  ajid  that,  as  the  vendors 
were  able  to  convey  a  good  title  at  the  time  the 
contract  was  to  be  performed,  and  tendered  a 
deed,  the  contract  should  be  enforced,  though  it 
could  not  have  been  performed  at  the  date  of  tha 
sale.— Collins  r.  Park,  (Ky.)  18  a  W.  1018. 

a.  In  a  suit  by  a  son  against  his  father  to 
compel  the  performance  of  an  alleged  oral  con- 
tract to  convey  certain  real  estate,  the  petition 
alleged  that,  the  son  being  engaged  to  be  mar. 
ried  to  C.  >8  daughter,  the  father  and  0.  agreed 
that  C.  should  convey  to  the  daughter  property 
worth  83,000,  on  condition  that  the  father  would 
convey  to  the  son  property  of  like  value;  that 
the  son  afterwards  married  C's  daughter;  and 
that  C,  relying  on  the  agreement,  conveyed  cer- 
tain real  estate  to  the  daughter,  but  that  the 
father  refused  to  convey  land  to  his  son.  It  was 
not  alleged  that  the  father  agreed  to  convey  any 
particular  piece  of  real  estatei  The  father  tea- 
Ufled  that  he  never  agreed  to  convey  to  bis  son 
the  property  in  question.  The  only  estate  con- 
veyed by  C.  to  his  daughter  was  a  life-estate, 
and  this  conveyance  was  made  long  after  C.  had 
notice  that  the  father  did  not  intend  to  convey 
any  land  to  his  sun.  BtUd,  that  the  evidence 
failed  to  show  an  agreement  which  could  be  en- 
forced.—Cherbonnier  T.  Cherbonnier,  (Ua  Bap.) 
18  a  'W.  1083. 

Fart  performance  of  oral  contract. 

>.  Where  defendant  agreed  to  let  plalntlll 
have  the  use  of  a  house  free  of  rent  in  considera- 
tion of  plaintiff's  leaving  the  place  where  be  was 
then  living,  giving  up  his  occupation,  and  assist- 
ing in  caring  for  defendant  and  in  managing  her 
business,  the  performance  thereof  by  jdalntifl 
was  sufficient  to  take  the  contract  out  of  the  oper- 
ation of  the  statute  of  frauds.— Hinkla  r.  Hinkle. 
(Ark.)  18  a  W.  1040. 

Oood  fUth  and  diligence  on  part  of 
complainant. 
4  In  an  action  for  speoiflc  performaaoe  of  a 
contract  to  sell  land,  where  defendant  neither 
pleaded  nor  attempted  to  prove  a  demand  for  the 
purchase  money,  and  did  not  allege  that  the  con- 
tract had  been  rescinded,  a  demurrer  to  a  plea 
setting  up  laches  on  part  of  plaintiff  for  a  shorter 
period  than  that  prescribed  by  Rev.  St.  art.  8208, 
as  a  bar  to  the  action,  and  the  increased  value  of 
the  land,  was  properly  sustained.— Riley  v.  Mo- 
Namara,  (Tex.  Bup.)  18  a  W.  141. 

S-  Where  defendant  obtains  title  to  land  with 
his  own  means,  under  a  parol  agreement  to  let 
plaintiff  have  an  interest  in  the  land  on  condition 


that  plaintiff  would  pay  one-half  the  expense  in- 
curred in  acquiring  title,  plaintiff's  failure  to  par, 
or  offer  to  pay,  "half  the  expense  incurred, "  will 


prevent  the  snacific  enforcement  of  the  contract. 
—Bobbins  v.  Kimball,  (Ark.)  18  a  W.  457. 

Parties. 

6.  Land  was  conveyed  to  the  wife  for  her 
separate  use  for  life,  then  to  her  children  by  her 
then  husband,  and,  if  she  left  none,  to  him  for 
life,  and,  if  the  survivor  of  the  marriage  left  no 
issue  of  the  marriage  living,  then  the  property 
was  to  pass  to  the  heirs  of  the  husband.  The 
deed  provided  that  "the  power  is  hnreby  granted 
)igitizod  by  'C 
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to  and  vested  in  him  nuntauid]  to  set  aside  and 
annul  the  nses  hereinbefore  declared,  or  any  of 
them,  and  to  appoint  the  said  property  to  soch 
other  nses,  to  spring  or  shift,  as  he  may  declare 
by  deed  or  will. "  field  that,  where  by  virtue  of 
Uie  power  vested  in  the  husband  be  executes  • 
deed  poll  annulling  the  uses  declared,  and  ap- 
points the  property  to  his  wife  for  life,  with  re- 
mainder to  nis  own  use,  and,  U  be  and  his  wife 
should  sell  it,  then  to  the  ose  of  the  vendee  in 
fee-simple,  and  the  wife  unites  in  this  deed  snd 
agrees  to  hold  under  it,  snd  afterwards  they  seli 
the  property  to  defendant  by  oontraot,  the  ubil- 
dren  are  not  necessary  parties  to  a  suit  to  enforoe 
the  sale.— Domeanil  v.  Dumesail,  (Ey.)  18  S.  W. 

sa». 

Pleading — Answer. 

7.  Wliere,  in  an  action  for  the  speoiHo  per- 
formanoe  of  a  oontraot  lor  the  sale  of  land,  the 
answer  of  the  vendee  stated,  in  general  terms, 
that  all  the  land  sold  was  not  inoluded  in  the 
deed  tendered  by  the  vendors,  but  neither  in> 
dlcated  the  quanuty  of  land  lacking,  nor  pointed 
out  any  purticular  defeots  in  the  vendee's  titleL 
•scnpt  in  respect  to  the  authentication  of  a  deed 
to  the  vendors,  and  tiM  InabiliM  of  the  wife  of 
one  of  the  vendors  to  relinquish  her  dower  right, 
a  demurrer  to  the  answer  was  properly  sustained. 
—Collins  V.  Park,  (Ky.)  18  &  W.  1018. 

Spiritaoua  Llqaors. 

Bee  ttUoxiotMna  lAquor*. 


States  and  State  Offlcers. 

PubUo  land  grants,  see  PvbUo  Lands,  1,  Ik 

STATUTES. 

Bee,  alao,  Constttwtionot  Low. 

Tlttes  of  sots. 

1.  rhe  Utle  to  Act  Qen.  Assam.,  (Bees.  Aola 
1881,  p.  150,  I  1,)  enUtled  "An  sot  to  protect  hotel 
and  inn  keepers, "  and  providing  for  the  paniah- 
ment  of  persona  who,  b^  means  of  any  trick,  ob- 
tain board,  etc.,  and  tail  to  pay  for  the  same, 
olearly  expresses  the  subject  of  the  act. — State  v. 
Kingaley,  (Ho.  Sap.)  18  8.  W.  99i. 

JElepeaL 

2.  A  statute,  thouRh  enaoted  befix«  the  adop- 
tion of  the  oonstitntion  of  1875,  if  in  conflict 
therewith.  Is  abrogated  by  section  1  of  the  sdied- 
nle  to  such  oonstitntion,  declailng  tliat  the  provi- 
sions of  all  laws  ineonastent  with  the  constito- 
tlon  should  cease  on  ita  adoption.— Deal  v.  Miae- 
iHippi  Oouniar,  (Ho.  Snp.)  18  S.  W.  24. 

u.  Act  Maroh  9,  187:),  as  amended  by  Act 
Uarch  11, 1873,  was  revised  and  amended  in  1879, 
(Rev.  St.  187S,  art.  2,  a  9,)  and  section  6  of  that 
act  omitted.  Held,  that  section  5  was  thereby 
repealed,  as  Rev.  St  1879,  {  8160,  provides  that 
all  acts  revised  and  amended  and  re-enaotad  in 
the  Revised  Statutes  should  be  oonstmed  as  re- 
pealing all  prior  laws  relating  to  the  same  sab- 
fects.— Butler  v.  SuUivan  Countj,  (Mo>.  Supi)  15 
B.  W.  1143. 


STATUTES  CITED  AND  CONSTRUED. 


ENGLAND. 

8  &  8  Edw.  VL  Vanua  in 
Murder  Trials 1040 

29  Car.  n.  ch.  8,  {  17. 965 

9  &  10  Vict  ch.  98,  II  1,  9. 
Lord  CampbeU'a  Act 244 

20&21  Viot  oh.  77,  176 64 

Act  1851.  When  Conviction  is 
Lawful  for  Another  Offense  181 

MEXICO. 

HaU'a  Law,  {{  2867, 2879, 8878, 
8414,8461 486 

UNITED  8TATB& 

COHBTITOTIOX. 

Art  1,18 888 

Rbvissd  BTAIUTSa. 

{1668,967 1191 

1 1674,  sabda.  1,  S 484-486 

15187 608 

16196 685 

Aora. 
Act  June  8,  1873  (17  St  pp. 

382,  283) 1181 

Act  March  8,  1887  (24  St  p. 

868) 818 

18  St  p.  892.  Homestead  Act 

458,469 

ARKANSAS. 

CoHsnTuno*. 

Art  9,(9 8S« 

Art  6, 1  18 237 

Art  7, 1  93 64,55 

Art  7, 1  40 1040 

Art  7,  I  46 85:> 

Art.  9,  J2. 539 

Art  9,  SI  8.  4 16U 


Civil  (Jodb. 


181.... 

Oaxtt's  Digest. 
|1786w 66 


HANSnSLO'a  DlSBST. 

»S09,  315 186,187 

|i4M,4S8 880,881 

i.581 688 

11692-696 461 

IS  704,  710 856 

11964,969 769 

81 1161,  1168 ...  183 

111296,1227,   1288-124S,    1245 

170,171 

11876 135,  198 

11306 765 

ii  1412.1418 461 

h  1505,  1551 1061,  1053 

{1568 289 

111637,1639 niB,877 

11658 240 

111766-1767 856 

i  1808 878,  876 

lt)14 829 

1989 1040 

2106 876, 1041 

2107 838,1041 

2111 64,66 

$12118 1040,  1041 

{3121 876 

12164 877 

{2318 170 

{2454 339,240 

12468 877 

Sg  2469^471 881 

S2681 60 

{2833 48,tf 

12902 179 

{3006 639 

Is  3333,  8287 380,381 

IS  S501,  3512,  8514,  8517,  8582- 

3i3a 981 

Sja')70-3572 173 

«§  3730,  373-i-3736,  8751 681 

S5  3S38-3843 57 

SS3U53,8964 768 

S3'Jsa 1040 

Si4140,  Uti 69 

S  4442.    Amended  by  Acts 

1887,  p.  108 888 

$4451 388 

is  4759-4761 126,127 

SI  4802,  4808,  4811,  4812 988 


$1 4914, 491S,  lan,  4075,  MSB. 

4990 782,  768 

{4994 630,631,702,763 

{6006...; 7«» 

{5064 .680.631 

{6064 1038 

{6075 890 

{6151 18S 

{6206 759 

i{5225,5236 638 

$5791 1048 

$5860 887 

Laws. 

1881,  No.  88.    Overdue   Tax 

Act 458 

1388,  pp.  aOB.  968,  908.  K  138, 

129,236 .TT-lOiS 

1887,  p.  108. 888 

1887,  No.  89 931 

1887,  ch.  89,  p.  60l 186 

1887,  oh.  186 48.44,46 

connecticut. 

Laws. 

18B8,  ch.  74,  {8. 588 

1868,oh.07. S83 


IOWA. 
Code,  {  1393 986 

KENTUCKY. 
CossiiTtmoir. 

1849-60,  art  13 034-898 

1891,  {248 696,529 

Civu.  Cods. 
Tit  10,  olt.*14. 

"53. 


367 

i$58,6a 453 

sea 385,336,519.1013 

$66 386 

IS  78,  79 1018,1014 

1118 969,  370, 4.15 

S126 367.806 

{298 .^ 1 1016 
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iMO 456 
876 1018 
400 SOT 

1618 460,467 

iOOl 686 

1 78a,  rabseo.  7. 1098 

Cbuunal  Codb. 

i68 686 
189 866 
870 7 

Guri&u.  Statctbb  1888. 

Ch.  11,19 808 

Cb.  82,11 128 

Cli.83,|S0 1038 

011.94,18 880 

Cb.  SB,  art.  7,  »  1,4 087 

Cb.  99,  art.  S.  i  7 867 

Ch.  98,  art.  18,  S  9. ..  .868, 860, 776 

Ch.  81,  §16 788 

Ch.88,art.l.Sl 983,938 

Ch.  88,  art.  19,  ${  11, 13 989 

Ch.  88.  art  18, 1 16. 381 

Cb.  89,  art  9, 1 84. 1,8 

Ch.  42, 11 6,0 889 

Ch.  44,  art.  9,  H  8,T 1,9 

Ch.47,arUl,  {  8 464,466 

Ch.  69,  art.  9,  S  0 381 

Ch.  69,  art.  4,  S  14 468 

Ch.  60,  art  3.  Repealed  by 
Laws  1878,  March  3.  Inter- 
est  087 

Cb.e8,artl,  |0 380 

Cb.68.artl,  |  8 868 

Ch.  68,artl,  I  18 870 

Ch.  71,  art  4,  I  9 770 

Ch.  71,  art  4,  |  90 868 

Ch.  71,  art  6,  {$  4, 5 770,  771 

Ch.  118,114, 6 981 

Ch.  118,1  0 1030 

186 


Ch.  118,1 


160 


Ia.ira. 


1818.  AoUom    against    Cn- 

known  Heirs 488 

1809.    March    10.    Creating 

MenUee  Coontjr 1031 

187H,  Marcta  9.  Interest 687 

1878,  p.  83 870,  Sn 

1880,  April  87.  Married  Wo- 
men  888 

1886.  p.  96 866 

1890,  April  16.  Incorporating 

City  of  PlneTlUe 521, 623 

1890.  April  99.  Married  Wo- 
men   1014 

1890,  oh.  1987,  S  10 632.626 

MISSOTTRL 
ComnTunov. 

Bdiednle,!! 94,26 

▲rt  9, 1 19. 128, 180, 132 

Art  2,  {21 1188 

Art  9, 1 22.  .138, 180, 182, 184,  mt 

Art  2,  123 894,1126 

Art3,|28 9»9 

Art4.H7 84,25 

Art.  6,1 12. 1088 

Art  10,  J  8 J?4,  2.5 

Art  10,     11 910 

Art  13,    4. 1138 

Art  12,     18 080,087 

Art  13k  1 16 296,  296 

Oumnii.  Statctbs  1806. 
Ch.  144,11 905 

Retuks  Statotm  1879. 

Page  86 987 

Ch.  9,  art  9 1142 

Ch.  107 24 

«583 1068 

1608 96,37 

if  706, 714,  716,  790.  787,  789, 
841 886.  291,  292,  294,  296 


{1931-994 1114 

f  11(17 90l  nil 

Mlie 20 

!i»  rJ68,  1268 991 

SSLUl.  1315 181,  188 

i  VdSO.   Amended  by  Laws 

1S$7.  p.  169. 1110 

8  15.11 1186 

§§  I860,  1868. 1118 

S  ls« 188 

8S  2121,  9123 970.  971 

§§  2'J62-9966,  9260 87-89 

Si«  2:116.  9854.  2868,  2864,  2870, 

28)1 287,295,306 

$§2308,8606 888,841 

§2514 966 

§2713 HOT 

S3160 1142 

§§8170,8190,  8193 1118 

§3219 40,41 

§82!I6. 282.288 

§$  8506,  8606 386,  292 

§3570 1090 

§3710 1107 

§  3rJ7 1089 

§3738 90 

§8776 195 

§39S4 1141 

§^010 898 

§§  4004, 4700. 911 

ii5i»r-57oa 34,35 

§i;i.<14 910 

§?  Gii73,  6078. 783 

§  07(15 910 

§  (MB U<3 

§§0986-0988 1061,1088 

RSTIBBD  SiATims  1880. 

Pag9  3131.  Cttjy  Charter  of 

St.  Louis,  art  6, 1 8. 80 

Ch.  1,  art  3,  tS  61. 64 43,  48 

Ch.  SO,  art  3.  Amended  by 

Laws  1891.  p.  180 784-787 

§285 068 

§637. 784,786 

§  ass 1088 

h  1581,  1686, 1687 785,  786 

§  18*7. 784,788 

?  iyU2 784 

§  l',ia6 1089 

§§2048,3047. 48 

§§  2056,  8000 188, 189 

§  21(10.. .  196. 1069,  1099, 1097,  1098 

§§  3101,  9117 1069,  1090 

§2131 989 

§2188 1090 

§22:J6 1089 

§  2241 912 

$2209 19,90 

§  23(B 1099,  1097,  1098 

§2:iQB 996,999,1000 

§:>  .184^2887 1089 

§  -I.J6. 985,987 

^2726 888 

§2940 81 

§§  8888,  8834,  et  seq 10-21 

§§3180,8487. 070 

§8480 926 

§8549. 188,1000 

§  3.5.51 1000 

§:«i4....  995 

S:«8l 1114 

§§  3760,  8852,  8864,  8866. 1101 

§8»i(10 1135 

ji  8.147 128,181,133,134 

§  4057 1006 

§  4206 a...... nil 

§42:« 926 

§  4426 996.  997,  999 

§4021 894,1005 

§4()23 894 

§5170 88,34 

§6013 1121 

§7136 1006 

§§7517,7618,  7569 906 

§  WIS 892,  1079 

18926 1128 


WAftim's  Stattttm. 

Pages  466,  467, 1}  95,  80 188 

Ch.  87,  art  7,  S  a. 17 

CiTT  CHABTBBB. 

8t  Lonis,  art  6, 1 8.  Rev.  Bt 
188e,p.913L 80 

Laws. 

1826,  p.  214. 066 

1870,  p.  69 24,35 

1873,  March  9.  AboUsblngOf- 
flees  of  Cirouit  and  County 
Attorney.  Amended  by 
Laws  1878,  p.  18:  B«t.  Bt 

1879,  ch.  9,  art  3. 1149 

1878,  p.  18 1149 

1878,p.96 24 

1888,  p.  118 385 

1886,  p.  319. eiS 

1887,  p.26 998 

1887,  pp.  88, 38,  H 1-8.  Amend- 
ed by  Laws  1889,  p.  99 

1128,1199 

1887,  p.  60,  $48 784,785 

1887,  p.  168.  Amended  by  Her. 
St  1889,  >8581 ins 

1889,  p.  39 1139 

1889,  p.  97,  §6. 1125 

1891,  p.  186. 784-787 

1891,  p.  160, 1 L 094 

TENNKBSEB. 

COHSTITOTIOII. 

Art  1,118,16 74,70.80 

Art9,il7. 401 

Art  6,  19. 272 

Arte,  116. 898 

Art  10,  $4. 964 

Art  11,18. 898 

CoBB  1868. 

Ch.  1,  tit  7,  art  8 78,  77 

|B0 944 

f  1849etseq 400,401 

ilBOe 874 

81981 406 

82481 851,353 

!8187 868 
3388 867 
4449 808 

MiLLIXBK  ft  VaRTBBSS'  CODB. 

Tit  7,  art  4 71,  74,  76, 77, 78 

48 381 

1 868,  870,  879, 888,  886.  .70,  79,  7S 

8  g86,,967, 96»-9e4 70-79 

1527T 971,979 

2461 970 

9789.    Amended    by   Laws 
1860,  oh.  114;  Code  (Mill.  & 

V.)  83740 406 

12740,3740 406,407 

2848 66 

112853,2863. 68 

13887,9800,2896 67,68 

i8003 381 

i8  3130-«132 118,  119 

8180,8184 248,344 

1$  3169.  8170.  8178.  8284 390 

3473 259,  2«0 

3509 273,  27V 

3.583 119 

8628,  subsee.  1 827 

13673 121 

88  3872,  8878 114,  118 

84093 883 

88  4093,  4094 867,883 

84099 889 

88  4563,  4666 204,266 

84953 242,  243 

55031 390 
5043 246 
fxm 121 

$6098 
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INDSZ. 


CaXUTHBM  &  IflOKOUOV**  8tai>- 

UT>B. 

Page  848 887 

Tbompsoh  tc  SnasB'i  Oodb. 

n  9787,  8788, 9787 S5S 
SS71,  BSTS.  Amended  Iqr 
AoU  ISSa-OO,  oh.  100 74 

Aon. 

1842,  ch.  88, 1 6.  Amended  br 
Code  (MUL  &  V.)  $S  4008. 

40»4 867 

1840,  ch.  118, 1$  1,  S 406 

1849-80,  ch.  86 851,858 

1851,   eta.   17.    Amended  tj 
AcU  1871,   ch.    76;  Code 

(MiU.  &  V.)  i  SUM 848, 944 

1851-58,  cb.  114 968 

1858-60,  cb.  100 74 

1860,  ch.  114 406 

1860-70,  oh.  60,  t  80  et  sea. 
Repealed  by  Lawt  1879,  oh. 

965 400,401 

1871,  oh.  78 948.944 

1875,  pp.  117-121,  { 1.  .74-76, 78-89 

1875,  ch.  8,  K  1-8 808 

1875,   ch.   92.    Amended  by 

LawB  1877,  ch.  121 401 

18n,oh.  97 946,247 

18n,ch.l06 60 

18n,ch.  121,18 400,401 

1879,  ch.  129,  S  8.  Amended 

by  Acts  1881,  oh.  106 406 

1879,  cb.  255 400,  401 

1881,ch.l06 405 

1881,  oh.  170 887,  880 

1881,  ch.  171,  St  68,  88.  Gen- 
eral Revenue  Act 406 

1888,  oh.  186 944 

1887,  cb.  206,  SI  1-8 948,  940 

1889,  p.  884 265 

1889,  ch.  108,11 242,848 

1889,     ob.     178,     11    1,    2,  9. 

Amended   by  Lawi    188L 
oh.  109 890 

1888,  ch.  204,  SI  8,  0, 11,  IS...  267 
1881,  ch.  108 ...: 800 

TBZA& 

COKSTITDnOX. 


BUI  of  HlghU,  1 0  . 


BUI  of  Rlgbta;  1 17..... 881 

BlU  of  Rights,  {lOl 798 

Art.  1,  S  17 146,  489 

Art.  8,     56 568,728 

ArL6,     1 84 

Art.  6,     8 1P6,107 

Art.6,     11 .?..  697 

Art.  6,  ||  19,  29 88-84 

Art.6,J14 86 

Art.  10,  116,6 900,201 

ArtU 84 

Art.  11,  |5 558 

Art  16,  il  87, 68 429,423 

CODB  OF  Cim<  PbOOSDUBI. 

Art  706 180,140 

CODB  Of  Criiosai,  Pboobbubb. 

Arte.  85,  86 90 

Art.  415 678 

Art.  428 04,95 

Art  481  90 

Arte.  544,  545 96 

Arte.  684,  60S 643 

Art  617 409 

Art  618 648 

Arts.  662,  665, 660 301 

Art  781 409,  410 

Art  784 4U 

Art  748 468 

Art  760 86,87 

Arte.  852,  858. 790,791 

Art  869 415 


Pmtuj.  Cooa. 

ArtBl 189,140 

Art  85. 488 

Art  186 88,648 

Art  187. 648 

Art94A. 746 

Arts.  870,  805,  805,  806,  800, 

811 676,677 

Art  818.  Amended  hj  Laws 

1889,0.88. 197 

Art  810. 107 

Arte.  889,  841.  Amended  by 

Laws  1889,  p.  88. 788 

Arts.  858-868. 416 

Art  406. 418 

Art498. 94 

Art  671. 708 

Art606. 06 

Art  608 180,140 

Art  016. 465 

Arte.  789,748 86,87 

RsnsBD  Cim.  SrAVum. 

Tit  17,  ch.  1,  art  840a 711 

Tit  17,  ch.  11 711 

Satlbs*  Civn  Statotbs. 

Page719,«tl0 787 

Arte.  65a,  65/;  6So 166,  756 

Arte.  840,  8«t,  606,  et  seq..l42-144 

Art  1128,18. 697 

Art.  1873,  notes  8, 4 650 

Art  1878a 614 

Arte.  1458, 1401, 1466,  note...  661 

Art.  18S6 806 

Art  2028 901,  209 

Art  8880 817 

Art  2880 602 

Arte.  8064,  8066 069 

Arte.  8164,  8165,8171 429 

Art  82U6a,  14 664,655 

Art  4098i,  If  1,  6, 6 190, 900 

Art  4258b,  19 067 

Art  42586,  |  10 766 

BjkYiMt'  Bablt  Laws. 
Art  9643 817 

WnxaoH**  OBimirAL  Btatctbs. 

185 04 

11119-114 140 

1  1046,  1040 468 

1058 140 

11267,1266,1985 87 

8293 462 

12318,9821 412,418 

9368 410,641 

12465 641,642 

2510 197 

2516 641 

12544 04 

Rbtisbd  Statutbs. 

Tit  17,  oh.  U 678 

Tit  49 746 

Tit  6a  Local  Option  Law....  414 
Page  718.  |  8  (Qeneral  Fro- 

vtsions) 679 

Arte 444 

Art.  46 488 

Arte.  163,  168-170,181 561 

Art  195 Ill 

Arte.  199,  208 798 

Art  265 622 

Art  284 m,  678 

Arts.  840,  848 143,  144 

Art  865 342 

Art  400 196,  190 

Art.  551 050 

Art.  6.59 786,787 

Art  589 683 

Art  695 401,492 

Arte.  598,  600 734 

Art  606 199,  201 

Art  650 137 


Art  1087 884,  44S 

Art  1049 IflO 

Art  1067 889 

Art  1004 OOS 

Art*.  1186.  U08 101 

Art  1108 884,487 

Art  1904 808, 488 

Art  1316 859 

Arts.  1980-1284 508 

Art  1948 447 

Art  1268.   Amended  by  Laws 

189i:p.04 660 

Art  1960 894 

Arts.  1980-1282.  Amended  by 

Laws  1891.  p.  04 aso 

Arts.  1205,  1886 040 

Art  1806 049 

Art  1816 188 

Arts.  1854,  1855 .007-600 

Art  1868 OM 

Art  1869 663,  7B3 

Art  1873 138 

Arte.  13S9,  1891. 168,  1&4 

Art  1400 514 

Art  1414 670 

Art  1419 160 

Arte.  14S2-14S4 136 

Art  1484 433 

Art  1438 188, 139 

Art  1443 831 

Art  1478 1<» 

Art.  1817 lai 

Arte.  1837,  1888. 800 

Arts.  1861,  1886, 1880 600 

Arts.  1993,  1990-1998. 4d4 

Arte.  2002,  2007 424 

Art  2028 806 

Art  2183 420 

Art  2280 484,480 

Art  2286. 613 

Art  2248 87,88,811 

Art  2-281 830 

Art  2288 821 

Art  2287. 650 

Art  2292 683 

Arts.  2294, 2307 796 

Art  2313 633 

Art  8888. 831 

Art.  2885 6U3 

Art  2491 743 

Arte.  9465, 9466 108 

Art  2484. 800 

Arte.  2885, 2837 748 

Art  2864. 817 

Art  8899 578,679 

Art.  9971 387 

Art  2981. 443,  444 

Art  8084. 005 

Art  8188. 670 

Arts.  8160,  8108 888,339 

Art  3198. 784 

Art  8205. 10« 

Art  8207. 784 

Art8209 141 

Art  8219. 800 

Art  8326 666 

Arte.  8400,  847B,848(L 447 

Art  8869. 638 

Arte.  S736-«re9,  8701. 849,  S4S 

Art  8802. 650 

Art  4098 145 

Art  40981 009 

Art  4198. 880 

Art  4332. 0« 

Art  4786, 100 

Art  4800 ^487 

Arte.  4823-4843 861 

Arts.  4840,  4848 790 

Haxtlbt's  OieBsr. 
Arts.  668,  780 007 

Pasohal's  Diann. 

Arte.  49,51 007,008 

Art  997 148 
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Art.  lOOe ..  787 

Art.  19M 858 

Arta.  M91-14W 618,  614 

Art  14W 512 

Art  1495 618 

Art  1880 786 

Art.  8773 613,614 

Art.  8876 787 

Arts.  4158-4181 917-319 

Art.  4668 869 

Art.  4086 488 

Art.  5087 148 

Arts.  7006,  7000 618-614 

Arts.  7414,  7418 066,060 

CiTT  CBABTXBS. 

FL  Worth,  {  60.  Laws  1889,  p. 
78 88,88 

Ft.  Wortb,  Amended,  It  20, 
104a.  Laws  1891,  p.  9,  {{  36 
1040 88-84,88 


1843,  Jan.  37,  {{ 1,  4.    Exeon- 
tions.   AmendM  by  Pasdh. 

Dig.  art  8778 614 

1840,  April  80.    Married  Wo- 
men   784 

1871,  Mar  0.     Aoknowled^ 

ment  01  Instnunents 665 

1874,  p.  148 841 

1878,  Marob  8.    Interest 087 

1881,  p.  68. 148 

1881,  ch.  104,  p.  117.  Repealed 

Inr  Laws  1^,  a  88 841,  818 

18«!,p.80. 880 

1888,  p.  86. 841 

1888,  pp.  107, 106, 1 0..106, 107,  111 
1888,cll.88 841 

1885,  p.  60 199,801 

1886,  p.  90. 601 

1887,  p.  119 800,801 

1887,  ch.  188 578 


1889,  April  8, 1 4.    Repealing 
Charter  of  East  DaUaa....  488 

1889,  p.  1 663 

1889,  pp.  8, 4 880 

1889,  p.  18. 836 

1889,  p.  88 197,788 

1889,  p.  78,  t  60.    Ft  Worth 
City  Charter.  Amended  by 

Act  April  8, 1891 83,88 

1889,  ch.  00 677 

1889,  oh.  107,  i  1 738 

1891,  p.  9,  SS  36, 164a.  Amend- 
ed   City    Charter   of    Ft 

Worth 82-84.  86 

1891,  p.  36 820,381 

1891,  p.  »( 060 

VERMONT. 

OamaAX.  Statutm  1868.    • 
Ch.  86, 1  81 906 


STENOaKAFHEBS. 

Appointment— Bight  of  aooused  in  orim- 
inal  case. 

In  the  absence  of  a  statnte  providing  tar 
the  employment  of  a  stenographer  in  crimiDal 
cases,  as  is  provided  by  Rev.  St  arts.  1295,  1296, 
In  civil  cases,  on  the  application  ot  a  party,  there 
Is  no  error  in  the  court's  refusing  to  appoint  a 
stenographer,  though  there  be  one  present,  and 
accused  offers  to  pay  his  fees. — Bcooenfaldt  v. 
State,  (Tta.  App.)  18  &  W.  040. 

Stipolatloii. 

See  Praatlee  tn  Civil  Cases,  8, 8. 

8to<dc 

Corporate  stock,  see  Cririxirnttont,  0-UL 
lilve-stook  shipments,  see  Carriers,  8-1^ 

Street. 

8m  JITunietpal  Corporations,  18-88. 

SXTBROGATION. 

Of  Insurer,  see  Insurance,  9. 

To  rights  of  Jndgment  oreditor. 

1.  Where  a  husband,  wishing  to  save  his 
wife's  land  from  being  sold  to  satisfy  certain 
Judgments,  applied  to  nis  father-in-law  for  aid, 
who  indorsed  the  husband's  note  for  an  amonnt 
sufficient  to  pay  the  ludgments,  with  the  distinct 
understanding  that  tlie  money  was  to  be  used  for 
no  other  purpose,  and  that  the  judgments  were 
to  be  assigned  to  him  as  security  for  nis  liability 
«n  the  paper,  and  the  father-in-law  afterwards 
paid  the  notes,  his  administrator  after  his  death 
Is  entitled  to  be  subrogated  to  the  rights  of  the 
original  creditors,  and  to  have  the  land  sold  to 
satis^  the  judgments,  the  wife's  consent  and 
Icnowledge  of  the  husband's  action  being  imma- 
terial.—Treadway  V.  I'haris'  Adm'r,  (J^.)  18  & 
W.  825. 

To  rights  of  mortgagee — EfiBsot  of  part 
payment  on  prior  mortgage. 

3.  On  foreclosure  of  a  chattel  mortgage,  In- 
tervener, who  was  a  Junior  mortgagee,  and  had 
paid  to  plaintiff  a  part  of  the  claim  secured  bv 
nis  mortgage,  was  not  entitled,  by  virtue  of  such 
payment,  in  the  absence  of  conduct  creating  an 
estoppel  against  plaintiff,  to  a  decree  placing 
him  upon  an  equal  footing  with  plaintiff  in  the 
distribution  of  the  proceeds  of  the  mortgaged 
woperty.— Cason  v.  westfall,  (Tex.  Bup.)  18  t}. 


Summons. 


See  WrU*. 


SUNDAY. 

Maturity  of  not«  on,  demand,  sea  IfegoHabU  In- 
stntTn«nt«,  11. 

Prohibition  of  games — Athletlo  sports. 
1.  Kev.  Bt  1 8854,  provides  that  any  person 
convicted  of  "horse-racing,  cock-fighting,  or  play- 
ing at  cards  or  games  of  any  kind,"  on  Sunday, 
shall  be  gnilty  of  a  misdemeanor.  Held,  tbat 
this  provision  does  not  extend  to  mere  "atnletle 
sports;"  the  words,  "or  games  of  any  kind, "  fall- 
ing under  the  rule  which  prescribes  that,  where 
general  words  follow  particular  ones,  they  are  to 
be  construed  as  applicable  to  things  or  persons 
of  a  like  nature.— St  Louis  Agrln^iltural  &  Me- 
chanical Ass'n  ▼.  Delano,  (Mo.  Bap.)  18  B.  W. 
1101. 

Actions  on  Sunday  contracts — Eflfeot  of 
general  denial. 
8.  Plaintiff  sued  on  a  contract  for  the  use  of 
Its  premises  by  defendants,  members  of  an  ath- 
letic association,  on  a  Bunday,  for  the  porform- 
ance  of  "athletic  games  and  other  sports  of  the 
association. "  Defendants  filed  a  general  deni^. 
Held,  that  the  pleadings  eliminated  all  ques- 
tions relating  to  Rev.  Bt  {{  S7S9,  8863,  8S55,  pro- 
hibiting labor,  public  boxing,  and  the  sale  of  liq- 
uor on  Bunday.— St  Iioais  Agricultural  &  Me- 
chanloal  Ass'n  r.  Delano,  (Mo.  Bup.)  18  S.  W.. 
1101. 

Criminal  prosecution — Sale  of  merchant 
diae. 
8.  Penal  Code,  art.  186,  prohlblta  the  sale  of 
merchandise  on  Sundays,  and  article  187  pro- 
vides that  article  186  shall  not  apply  to  the  sale 
of  dmgs  and  medicine.  Held,  where  defendant 
was  accused  of  selling  Florida  water  on  Sundays, 
and  the  testimony  of  several  physicians  called  as 
witnesses  of  the  state  was  conflicting  as  to 
whether  Florida  water  was  a  medtoine,  and  de- 
fendant testified  that  he  kept  a  drug,  book,  and 
general  store,  and  kept  the  artlole  among  his 
medicines,  and  sold  it  as  such,  that  the  evidence- 
did  not  warrant  a  conviction. — ^Todd  t.  State, 
(Tex.  App.)  18  a  W.  0481 


SXJSFAOE  WATBB. 

Mowage — LlabiUty  of  railroad  compa- 
nies. 

In  an  action  against  a  railway  company- 
for  damages  to  land  occasioned  by  an  overflow, 
evidence  tbat  an  embankment  made  by  defend- 
ant prevented  the  water  from  passing  off  as  it 
formerly  did,  edthough  considerable  openings 
were  left  for  that  purpose,  and  so  caused  the 
overflow,  is  sufficient  to  sustain  a  Judgment  for 
plaintiff.— Texas  &  F.  By.  Ca  T.  Bnyder,  (Te 
Sup.)  18  S.  W.  659. 
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SurrciJolncler. 

Sm  Pleadtng,  18. 

Surveys. 

LooAtion,  see  Bauridaries,  4,  B. 

TAXATION. 

By  oitiea,  see  Uumiolpal  CorpfrrationB,  S8, 80. 
Compelling  levy,  parues,  see  Mandamua,  9. 
CompensaUon  of  tax  ooliector,  see  Counties,  *. 
Of  costs,  see  Costs,  5. 

railroads,  see  Railroad  Companies,  9. 

Taxable  property. 

1>  After  a  "final  certificate"  Issnes  U>  •  home- 
steader on  the  pabllo  domain,  and  before  tbe  ia- 
snance  of  a  patent,  his  land  becomes  taxable.— 
Barcham  T.TTerrj,  (Ark.)  18  B.  W.  «!& 

BqualiBation. 

2.  Bev.  Bt  188B,   |  TBSa.  proridea  that  real 

estate  shall  be  assessed  on  the  1st  day  of  June, 
1881,  and  shall  be  assessed  every  two  years  there- 
after; each  assessment  of  real  estate  so  made  to 
be  the  basis  of  tazaii(m  on  the  same  for  the  two 
years  next  succeeding.  Section  7517  provides  for 
*'a  county  board  of  equalization,  which  board 
*  *  *  shall  meet  at  the  offioe  of  the  county 
clerk  on  the  first  Monday  of  April  of  each  year. " 
Section  7518  glvea  the  board  power  "to  hear  com- 
plaints, and  to  equalize  the  valuation  and 


ment  upon  all  real  and  personal  property  within 
the  county, "  upon  which  the  board  "shall  imme- 
diately proceed  to  equalise  tbe  valuation  and  as- 
sessment of  all  such  property,  both  real  and  per- 
sonal, "  eta  Held,  that  where  real  estate  was 
assessed  in  June,  1889,  and  tbe  county  b^rd  of 
eqaalizatiim  made  no  change  in  the  valuation  at 
its  meeting  In  April,  1890,  it  could  not  raise  the 
assessed  value  of  tbe  property  at  its  meetinf?  in 
April,  1891.  —St.  Joseph  Lead  Ca  v.  Simnu,  (Mo. 

Sup.)  18  B.  w.wa. 

8.  The  fact  that  the  records  of  a  county  board 
of  equalization  fail  to  show  that  the  members 
took  the  oath  of  ofBoe  required  by  Rev.  St.  1879, 
{  6672,  does  not  Invalidate  an  equalization  made 
by  them.— State  r.  Board  of  Equalization  of 
Buchanan  County,  (Mo.  Sup.)  18  B.  W.  783. 

4.  The  fact  that  Rev.  Bt  1879,  f  687S,  which 
authorizes  county  boards  of  equalization  to  raise 
the  assessed  valuation  of  real  and  personal  prop- 
erty, does  not  provido  for  notice  to  those  whose 
personal  proi>erty  is  to  be  affected,  does  not  in- 
validate the  action  of  the  board  as  to  such  prop- 
erty where  the  same  notice  was  In  fact  given  as 
is  prescribed  therein  for  real  property,  and  the 
parties  affeoted  appeared  before  Uie  board  at  the 
appointed  time.— State  v.  Board  of  Equalization 
of  Buchanan  County,  (Mo.  Sup.)  U  B.  TV .  783. 

Payment. 

6.  In  an  action  by  a  railroad  company  to  r*- 
•train  a  tax  collector  from  selling  certain  prop- 
erty to  satisfy  taxes  of  a  certain  year,  alleged  to 
be  unpaid,  the  answer  averred  that  the  "propor- 
tionate amoont  of  plainiifl's  rolling  stock"  bad 
not  been  entered  on  the  asseasment  rolls,  and 
that  Uie  recital  In  th«  receipt  held  by  plaintiff, 
that  the  taxes  on  the  rolling  stock  had  been  paid, 
was  a  mistake.  The  evidence  showed  that  plain- 
tiff rendered  to  the  assessor  in  the  proper  form  a 
list  of  its  property  subject  to  taxation  In  the 
-county  for  that  year;  that  this  rendition,  except- 
ing the  valuation  of  certain  lands,  was  accepted 
by  the  county  board  of  equalization;  that  the  list 
«ontained  two  items,  tlie  second  of  which  showed 
the  valuation  of  the  "railway  and  appurtenances;* 
that,  attached  to  this  list,  was  a  slip,  showing 
the  different  pieces  of  property  constituting  the 
second  item,  among  which  was  a  valuation  of  the 
"proportionate  amount  of  rolling  stock  furnished 
by  the  comptroller. "  The  receipt  of  the  assessor 
was  also  nut  in  evidence,  showing  the  payment 
by  plaintiff  of  Its  state  and  county  taxes  for  that 
year,  and  stating  that  a  specified  sum  was  for 
the  "proportionate  amount  of  rolling  stock." 
field,  that  the  evidence  plainly  showed  that  Um 


taxes  on  "the  proportloaata  amonnt  of  roIHu 
stock" had  been  paid.— OiUeepie  v.  OnU,  C.  ft£ 
F.  Ry.  Co.,  (Tex.  Sup.)  ISB.  W.  474. 

Lien — Merger. 

8.  When  a  judgment  Is  recovered  for  back 
taxes,  the  lien  of  the  taxes  will  not  be  merged 
in  the  judgment,  so  as  to  expire  within  the  time 
fixed  by  statute  for  the  expiration  of  a  Judgment 
Uen — ^Boyd  v.  EllU,  (Mo.  Sup.)  18  B.  W.  90. 

Sale  for  non-payment. 

7.  Acts  188S,  pp.  900,  960,  988,  H  188,  ISB,  8M, 
provide  that  the  time  for  sale  of  lands,  retamed 
as  delinquent  (or  non-payment  ot  taxes  for  1883, 
shall  be  two  months  after  the  second  Mondav  in 
April,  1888,  (April  9th.)  field,  that  the  nlea 
under  such  act  should  have  commenced  June  9, 
1883,  and,  having  commenced  June  11th,  (Uie 
second  Monday  in  June,)  they  were  made  on  a 
day  not  authorized  by  the  statute,  wherefore 
there  was  an  "entire  omission"  to  sell,  within  the 
meaning  of  the  statute  providing  that  a  person 
olaiming  title  adverse  to  a  tax-title  can  defeat 
such  tax-title  by  showing  an  "omiaalon  to  sell 
the  property"  In  qneatlon.— Alloa  t.  Onrk  Ijaad 
Co.,  (Ark)  18  S.  W.  1048. 

Tax-titles. 

8.  Mansf.  Dig.  S  681,  provldea  that  a  deere* 
of  the  court  confirming  a  tax-sale  shall  vest  a 
perfect  title  In  the  purchaser,  and  operate  as  a 
complete  bar  against  any  person  claiming  In  con- 
sequence of  an  informal!^  or  Illegality  in  the 
proceedings,  field,  that  a  decree  under  this  seo- 
tion  confirming  a  commissioner's  deed  la  oonolu- 
stve,  though  the  property  embraced  In  such  deed 
was  not  advertised  as  delinquent. — Caldwell  v. 
Martin,  (Ark.)  18  S.  W.  688. 

0.  In  an  action  fbr  poasesslon  by  tbe  purchas- 
er at  a  tax-sale  It  is  no  defense  that  tbe  taxes  for 
which  the  land  was  sold  were  assessed  for  years 
when  the  title  was  in  the  United  States  and  the 
land  not  taxable;  such  matters  of  defense  being 
available  only  in  the  suit  in  whidi  the  decree  of 
sale  was  rendered.— Burcham  v.  Terry,  (Ark)  IB 
8.  Vr.  468. 

10.  Where,  In  trespass  to  try  title,  defendant 
relies  on  a  tax-deed,  bat  offers  no  evidence  to 
show  that  the  statutes  regulating  the  assessment 
and  collection  of  taxes,  and  the  sale  of  tbe  land 
to  satisfy  them,  have  been  complied  with,  judg- 
ment should  ba  rendered  for  plalntitC,  as  the 
tax-deed  is  no  evidence  of  titM  without  such 
proof.— Calder  v.  Ramsey,  U  S.  W.  609^  W  Tex. 
818. 

11.  The  validity  of  a  sale  under  a  tax  }ndg- 
ment  is  not  affected  by  the  fact  that  the  assess- 
ment books  evidencing  the  tax  were  not  verified; 
nor  by  an  asseesment  in  tlte  name  of  "Hulsted" 
instead  of  "  Busted ; "  nor  by  any  other  Irregu- 
larity in  the  assessment;  the  validity  of  the  as- 
sessment being  conclusively  established  by  the 
judgment— Boyd  v.  EUls,(Mo.  Sup.)  18  8.  W.  99. 

Action  to  oanoel  tax-deed  as  olond 

on  title. 

19.  Although  s  tas-deed  was  void  because  It 
•bowed  on  Its  face  that  the  sale  was  made  on  a 
day  not  authorized  by  law,  wherefore  it  cast  no 
cloud  on  the  title,  vet,  where  another  tax-deed 
for  another  tract  of  land  Involved  In  the  same 
action  appeared  valid  on  Its  face,  a  refusal  to 
dismiss  the  action,  and  to  render  judgment 
against  tbe  holder  oi  tbe  tax-deed  for  costs,  was 
not  error.— Allen  t.  Osark  Ijand  Co.,  (Ark.)  18 
B.  W.  104& 

Erroneous  taxation — Bemedies. 

18.  In  an  notion  agalnat  a  city  and  one  O.  to 
cancel  a  tax-deed  exeented  by  the  tax  coUeotor  of 
the  dty  to  C,  plalutlfl  alle^  that  the  tax  and 
sale  thereunder  were  void ;  that  he  had  offeml 
the  amount  nf  the  tax  In  due  season  to  Uie  tax 
collector,  and  tendered  the  amount  to  the  court 
for  the  dtr  In  payment  of  the  tax.  C.  inter- 
pleaded, and  prayed.  If  the  tax  was  Invalid,  for 
judgment  against  the  city  for  the  amount  paid  by 
bim  at  the  tax-sale,  tm  court  dismissed  the 
suit  as  to  the  city,  canceled  the  deed,iaad  er- 
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■dered  the  sum  tendarafl  to  be  vmlA  to  0.  Beld 
that,  as  there  was  no  tender  made  by  plaintiff 
to  C.,  and  no  prayer  by  C.  for  relief  against 
plainUfl,  the  judgment  wonld  be  reversed.— Coop- 
■er  V.  Conerty,  (Tex.  8up.)  18  B  W.  884. 

Limitation. 

14.  Acts  1888,  pp.  aw,  968,  SOS,  IS  198,  is0t  aes, 

provide  that  the  time  tcr  sate  of  lands,  returned 
as  delinquent  for  non-payment  of  taxes  for  1889, 
shall  be  two  months  after  the  second  Monday  in 
April,  1888,  (April  9th.)  Held,  that  a  sale  un- 
-der  sDchact  should  have  commenced  June  9, 1888, 
«nd,  having  oommenced  June  11th,  (the  second 
Monday  in  June,)  it  was  a  nullity,  and  not  merely 
an  "  Irregalarlty, "  as  oontemplated  by  Hansf .  Dig. 
i  67U1,  providing  that  all  actiona  or  proceedings 
whereby  it  is  sought  to  avoid,  in  the  sale  of  de- 
Unanent  lands  for  taxes,  "any  irregolarity"  or 
neglect  of  any  otQoer  iu  relation  thereto,  aball  be 
commenced  within  two  years  from  the  date  of 
•ale,  'and  not  afterwards."  —  Allen  v.  Oiark 
XAnd  Co.,  (Ark.)  18  8.  W.  1049. 

TEIiEOBAPH  OOMFANTBS. 

Action  for  failure  to  deliver  message,  parties,  aee 

Parties,  4. 
fiMTulations  by  state,  interstate  commerce,  aee 

Constitutional  Law,  IB. 

Iiiability  for  negligence. 

1.  A  telesraph  company  is  not  relieved  from 
liability  for  special  damage  resulting  from  delay 
in  delivering  a  message,  which  prevented  plaln- 
tLS  from  entering  Into  certain  contracts,  bv  the 
fact  that  at  the  tme  the  message  was  sent  it  had 
DO  notice  of  the  contracto  plaintiff  was  about  to 
-enter  into,  or  the  damages  liable  to  arise  from 
such  delay.— OnU,  C.  &  &  F.  By.  Co.  v.  Loonle, 
(Tex.  Sup.)  IB  a 'W.  921. 

Annonncement  of  relative's  death. 

9.  Where  a  mother  telegraphs  her  son,  "Toar 
step-father  died  this  morning, "  and  the  person 
who  delivers  the  message  to  the  telegraph  com- 
pany tolls  the  agent  that  it  is  important  that  the 
messwe  should  be  rushed  through,  the  company 
la  sumcientiy  informed  that  the  telegram  is  sent 
for  the  mother's  benefit,  and  is  an  invitetlon  to 
ber  son  to  come  to  her.— Western  Union  TeL  Co. 
-V.  Nations,  (Tex.  Sup.)  18  8.  W.  709. 

8.  An  action  may  be  maintained  against  a  tel- 
egraph company  for  delay  in  the  transmission 
and  delivery  of  a  message  whereby  a  son  was 
prevented  fromreacbing  the  bedside  of  his  dying 
mother.  —Western  Union  Tel.  Co.  t.  I^ydon,  (Tex. 
8np.)  18  8.  W.  701. 

Eridenoe. 

4.  In  an  action  for  delay  in  delivering  a  mes- 
eage,  whereby  a  son  was  prevented  from  reaching 
the  bedside  of  his  dying  mother,  evidence  that 
the  sun  was  the  favorite  child  of  his  mother  was 
properly  admitted.— Western  Union  Tel.  Co.  ▼. 
Lydon,  (Tex.  Bup.)  18  B.  W.  701. 

6.  In  an  action  for  delay  in  delivering  a  mes- 
sage, whereby  a  son  was  prevented  from  reaohtng 
the  bedside  of  his  dying  mother,  the  court  prop- 
erly permitted  plaintiff  to  show  that  he  sent  an- 
other telegraphic  message  to  the  same  place,  but 
to  a  differeut  person,  and  that  It  was  delivered, 
and  a  reply  received  within  a  specified  time- 
Western  Union  TeL  Co.  v.  Lydon,  (Tex.  Bup.)  18 
8.  W.  701. 

6.  xn  an  action  for  delay  in  delivering  a  mes- 
sage, whereby  a  son  was  prevented  from  reaching 
the  bedsi<le  A  Ms  dying  mother,  declarations  of 
defendant's  agent,  made  to  the  sender  of  the  mes- 
sage, that  It  had  been  delivered  at  the  other  end 
of  the  line,  were  moperly  admitted  in  evidence. 
—Western  Union  Tel.  Co.  v.  Lydon,  (Tex.  Bup.) 
18  8.  W.  701. 

Instmotions. 

7.  In  an  action  for  delay  In  delivering  a  mes- 
«age,  whereby  a  son  was  prevented  from  reaching 
the  bedside  of  his  dying  mother,  the  court  prop- 
erly refused  to  charge  the  Jury   that  plalntUt 


could  not  reoover  If  be  failed  to  take  oertala 
trains  by  which  he  would  have  reached  the  tied- 
side  of  his  mother  before  her  death,  it  being 
the  province  of  the  jury  to  say  whether  or  not 
plaintiff's  delay  was  accounted  for  or  exonsed.— 
Western  Union  TeL  do.  r.  I^don,  (Tex.  Sup.) 
18  8.  W.  70L 

8.  In  an  action  for  delay  tn  dellTerlng  a  mes- 
sage, wher<>by  a  son  was  prevented  from  reaching 
the  bedside  of  his  dying  mother.  It  appeared 
that  plaintiff  replied  to  the  message  announcing 
his  mother's  illness  at  a  time  when  it  would  be 
several  hoars  before  any  train  would  leave  his 
place,  hoping  to  receive  an  answer  in  the  mean- 
while. Held,  that  the  court  properly  refused  to 
instruxit  the  jury  that  be  should  have  acted  on 
the  first  dispatoh  instead  of  trasting  to  receive 
another.— Western  Union  TeL  Co.  v.  Lydon,  (Tex. 
Sup.)  18  S.  W.  701. 

Message  ontslde  state. 

9.  Bev.  St  1889,  |  2799,  making  It  the  du^ 
of  every  telegraph  company  to  provide  sutUcient 
facilities  for  the  dispatch  of  the  business  of  the 
public,  to  receive  dispatehes  from  and  for  other 
telegraph  lines  and  from  or  for  any  individual, 
and,  on  payment  or  tender  of  their  usual  charges 
for  transmitting  dlspatohes.  to  transmit  the 
same  promptly  and  with  impartiality,  under 
a  penalty  of  ^00  for  every  neglect  or  refusal  so 
to  do,  does  not  render  a  telegraph  company  lia- 
ble for  negligent  failure  to  deliver  a  message  to 
a  person  In  another  state,  but  only  for  failure 
to  receive  and  transmit  it. — Connell  v.  Westeon 
Union  Tel.  Co.,  (Mo.  Bup.)  18  S.  W.  888. 

Damages. 

10.  Negligent  delay  of  aeveral  days  la  delir- 

erlng  a  message  announoing  a  death  constitutes 
a  breach  of  contract,  for  which  the  sender  may 
reoover  the  sum  paid  for  the  transmission  of  the 
message  and  compensation  for  injury  to  her  fepU 
Ings,  as  actual  damage.— Western  Union  Tel.  Ca 
v.  Nations,  (Tex.  Sup.)  18  B.  W.  709. 

11.  In  an  action  for  delay  in  transmitting  to 
plaintiff's  brother  a  message  announcing  that 
plaintiff's  husband  la  not  expected  to  live,  and 
asking  him  to  come  at  once,  it  is  not  necessary, 
to  sustain  a  claim  for  injury  to  plaintiff's  fed- 
ings,  that  the  message  should  show  on  ita  faoe 
the  relationship  between  the  plaintiff  and  the 
addressee.  Telegraph  Co.  v.  Eirkpatrick,  (Tex. 
Bup.)  13  S.  W.  70,  distingalshed.— Potto  v.  West- 
ern Union  Tel.  Co.,  (Tex.  Bup.)  18  B.  W.  604. 

12.  Damages  for  mental  angnlsh  may  be  re- 
covered tigainst  a  telegraph  company  in  a  suit 
against  it  for  failure  to  deliver  a  death  message, 
as  an  element  of  damage  growing  out  of  the 
breach  of  contract,  and,  though  not  capable  of 
exact  computation  in  dollars  and  cents,  yet  may 
be  aptvoximately  estimated.— Stuart  v.  Western 
Union  Tel.  Ck>.,  18  B.  W.  861,  66  Tex.  680. 

18.  In  aa  action  against  a  telegraph  company 
for  delay  in  delivering  a  message,  where  it  ap- 
peared that  plaintiff,  who  was  ooostruoting  a 
building,  went  to  C.  for  materials,  leaving  the 
plans  with  his  workmen;  that  afterwards  he  tel- 
egraphed that  the  plans  be  sent  to  C,  but  the 
message  was  not  delivered;  that  while  at  C. 
he  agreed  on  the  materials  and  pricea,  but  could 
not  conclude  oontracte  for  the  material,  in  the  ab- 
sence of  the  plans;  that  afterwards  the  price  of 
the   material    advanced, — an    instruction   that 

glaintiff's  measure  of  damage  was  "the  amount 
e  paid  for  the  message,  the  value  of  plaintiff's 
time  lost,  and  the  difference  he  had  to  pay  by  rea- 
son of  the  advance  in  the  price  of  material"  was 
properly  given.— Gulf,  C.  &  8.  F.  By.  Co.  v. 
Loonie,  (Tex.  Bup.)  18  a  W.  291. 

14.  In  ao  action  against  a  telegraph  company 
for  failure  to  deliver  a  telegram  sent  by  pmn- 
tiff,  directing  that  certain  building  plans  be  sent 
to  him  at  C,  so  as  to  enable  him  to  conclude 
contracts  for  the  material  to  be  used  in  the 
building,  the  refusal  to  instruct  the  jury  that  It 
was  plamtifTs  duty  to  use  reasonable  efforts  to 
avoid  or  lessen  his  damage,  and  if  a  reasonably 
prudent  business  man  would  have  Mnt.aMtliefr 
gitized  by  VjCJOQTC 
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talegram  for  Ute  plans,  and  If  mudi  telegram  had 
been  sent  the  plans  woald  have  reached  plaintifl 
in  time  to  hare  consummated  his  contract,  then 
plaintiff  is  only  entitled  to  compensation  for  ihe 
tiUqo  of  his  time  and  expense  daring  the  extra 
time  he  would  have  been  kept  at  C  on  account  of 
the  delay,  was  error.— Gulf,  C.  &  &  F.  By.  Co. 
T.  Ixwnie,  (Tex.  Sup.)  18  B.  W.  SSL 


TENANCY  IN  COMMON  AND 
JOINT  TENANCY. 

Adverse  possession. 

1.  If  s  lease  was  made  In  the  name  of  one 
of  two  tenants  In  common,  as  lessor,  tor  bis  sole 
benefit,  and  was  so  Intended  by  both  at  the  time 
of  the  execoUon  thereof,  and  the  possession  of  his 
teumt  therennder  waa  taken  and  held  with  the 
Intention  of  excluding  his  oo  owner  from  any 
right  to  the  land,  then  such  possession  was  ad- 
verse to  such  co-owner  and  those  claiming  under 
him;  but  if  the  name  of  the  lessor  was  merely  in- 
serted therein  for  convenienue,  the  possession  of 
the  tenant  was  not  adverse  to  the  co-owner, 
though  the  lessor  Intended  to  claim  an  exclusive 
Interest  in  himself.— Comstock  v.  Eastwood,  (Mo. 
Bap.)  18  B.  W.  89. 

2.  FlaintlS,  in  ejectment  to  recover  s  tract  of 
military  bounty  land,  claimed  title  by  the  adverse 
possession  of  his  grantor,  B.,  for  the  statutory 
period  of  two  years;  the  basis  of  his  claim  being 
S  lease  of  the  land  to  L.  for  a  term  of  three  years, 
purporting  to -have  been  executed  by  H.  Defend- 
ants introduoed  evidence  to  show  that  H.  and 
one  J.,  under  whom  defendants  claimed  title, 
were  Joint  owners  of  the  land,  and  that  J.  drew 
up  the  lease  to  L.,  and  inserted  the  name  of  H. 
as  landlord,  on  account  of  J.  *8  physical  Inabili^ 
to  attend  to  the  collection  of  rents,  etc.  Held, 
that  the  question  whether  or  not  the  possession 
of  H.  by  virtue  of  the  lease  was  hostile  to  that 
of  his  co-owner,  J.,  was  for  the  jury,  and  that, 
the  evidence  being  conflicting  on  that  pointl 
their  verdict  for  defendants  was  condnslve  of 
the  matter.— Comstock  v.  Eastwood,  (Mo.  Sup.) 
18  &  W.  89. 

TENDEB. 

Sofficlenoy — Conditions. 

1.  A  county  Issued  bonds,  payable  twenty 
years  after  date,  which  contained  a  stipulation 
for  their  redemption  at  any  time  after  five  years 
by  paying  the  principal  and  accrued  interest. 
At  the  expiration  of  fire  years  it  was  determined 
to  redeem  them  t>y  p^ing  cash  or  exchanging 
them  for  new  bonds,  nie  owner  of  a  number  of 
them  presented  them  to  the  county's  agent,  and 
demanded  an  exchange  for  new  bonds,  dollar  for 
dollar.  The  agent  oAered  to  pay  cash  or  to  ex- 
change the  old  iKjnds  for  new  ones  at  their  mar- 
ket value,  which  wa.1  above  par.  Thereupon  the 
holder  served  a  written  protest,  and  offered  to 
accept  the  money,  bat  the  agent  declined  to  pay 
It  until  the  protest  was  wludrawn.  Held,  that 
there  was  no  tender,  as  the  offer  was  not  uncon- 
ditional, and  the  county  was  liable  for  Interest 
subsequently  accrued. — Henderson  v.  Caas  (jOun- 
ty,  (Ma  Sup.)  18  8.  W.  99a. 

Efieot  on  ronning  of  interest. 

a.  Where  a  tender  of  money  ia  made  and  con- 
tinued, interest  does  not  run  after  the  date  of 
the  tender.— Riley  v.  McNamara,  (Tex.  Sup.)  18 
8.  W.  14L 


Threats. 


Bee  Homicide,  BS, 


Time. 


Allegation  of,  in  indictment,  see  Tndictment  and 
Of  taking  appeal,  see  Appeal,  ^-flb 


Titia 

Cloud  on,  see  QHieMncf  Title. 
Color  of,  see  Adnxrse  PoaietHon,  15-U. 
Defects  in,  see  Vendor  and  Vendee,  8. 
Derived  from  states,  see  PvbUe  Landt,  1,  %. 
Of  acta,  see  Statutes,  1. 

assignee,  see  Auifgnment  for  Ben^  oj  OnA- 
<tor«,  la. 
Slander  of,  see  lAbA  ocnA  Slander,  U. 
Tax-titles,  see  TOaxaUm,  8-1& 
To  support  ejeotment,  see  Ejectment,  1. 
When  passes,  see  Sale,  S. 

Torts. 

See  Death,  bv  Wrongful  Act;  Falee  Imnriton- 
ment;  Forcible  Entry  and  Detainer:  F'raud; 
lAbel  and  Slander;  MaUOtm*  ProteeuHon; 
Negligence;  Nubiance;  SeduetUm,  1-4;  Tret- 
pass;  Trover  and  Conversion. 

Committed  in  foreigrn  state,  Jorladlctton  of  state 
court,  see  Cottrtt,  9. 

Damages  for,  sea  Damages,  1&-16. 

Of  poUoe  officers,  liability  of  city,  s««  JfwnMiMl 
CarporatUmt,  11. 

Total  Loss. 

Bee  i?i«unince,  10,  U. 

Towns. 

See  Counties;  Highwaut. 

TBESFASS. 

Venue,  see  Venue  in  Ctoil  Caeee,  & 

Who  may  maintain. 

1.  The  owner  of  land  need  not  bava  sfltnal 

possession  to  entitle  him  to  maintain  an  actioa 
for  trespass  for  cutting  and  removing  timber.— 
Weehan  v.  Edwards,  (Ky.)  18  S.  W.  519. 

t.  One  who  is  made  trnstee  of  land  far  Us 
children,  with  the  right  to  hold  for  life,  or  to 
dispose  of  it  for  the  benefit  of  his  children  dur- 
ing life,  as  he  should  see  fit,  may  waive  bia  own 
interest,  and  sue  as  trustee  for  a  treapaaa.— 
Meehan  v.  Edwards,  (Ey.)  18  &  W.  6191 

Evidence. 

8.  In  trespass  for  eottlng  and  removiDg  tim- 
ber from  plaintllfs'  land,  ddfendant  testified  that 
he  had,  previously  to  sudh  cutting,  pnndiased 
the  land  from  one  whom  he  believed  to  be  the 
authorized  agent  of  plaintiffs.  The  agent  testi- 
fied that,  as  sucli,  he  received  a  nroposiUcm  from 
defendant  to  purchase  the  land,  and  told  de- 
fendant that  the  agency  did  not  authorize  a  sale 
of  the  lana,  but  that  he  would  submit  the  offer 
to  plain  tifts,  accompanied  with  defendant's  draft. 
which  was  done,  aod  the  offar  rejeoted,  and  the 
draft  returned  to  defendant,  and  br  him  re- 
tained. Held,  that  the  ]nry  was  Justified  in  ar- 
riving at  Uie  conclusion  that  defendant  did  not 
have  probable  cause  to  believe  that  tbe  land  on 
which  he  committed  the  trespass  was  his  own, 
or  that  he  had  contracted  for  Ik— Booengrant  v 
Matthews,  (Aik.)  18  &  W.  641. 

TBESPASS  TO  TBY  TITIjB. 

Bee,  also,  EJeetment 

Defenses. 

1.  In  trespass  to  try  title,  defendant  eanaot 
set  np  in  defense  recitals  in  deeds  under  which 
plaintifl  claims,  concerning  some  equity  of 
strangers.— Ballard  T.  Carmiohael,  (Tex.  Sop.)  18 
B.  W.  TSi, 
Pleading. 

a.  Where,  in  trespass  to  tiy  title,  idalntiS 
alleges  generally  hit  ownership  of  the  land,  but 
proceeds  to  set  out  the  facta  constitatlng  his  ti- 
tle, a  general  demurrer  to  the  petition  ahoold  be 
sustained  if  the  facta  set  out^oo  not  cwstltnt* 
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•  goeA  title.— Snyder  v  Nunn,  18  S.  W.  840,  66 
T«z.  255. 

8.  A  plaintiff  in  trespass  to  try  title  may, 
by  an  amended  petition,  allege  a  trespass  subse- 
quent to  the  institution  of  the  suit— Ballard  v. 
Carmichael,  (Tex.  Bup.)  18  8.  W.  784. 

4.  in  trespass  to  try  title,  the  original  peti- 
tion asserted  claim  to  the  lanil,  without  stating 
the  title.  The  answer  alleged  the  land  to  be  the 
community  property  of  plaintiff's  parents; 
that  his  mother  had  died ;  and  that  his  father, 
to  pay  community  debts,  had  sold  the  land  to  de- 
fendant. A  supplemental  petition  denied  this, 
and  alleged  that  the  land  was  the  separate  estate 
of  the  mother,  and  denied  that  there  were  any 
commnnity  debts,  and,  in  the  alternative,  that 
if  the  land  was  community  property  the  father 
could  only  have  sold  one-naif  of  it.  Held  that, 
looking  to  all  the  pleadings  of  both  parties,  they 
presented  the  issue  whether  tbe  land  was  the 
separata  or  community  estate  of  the  motber. — 
Gaston  v.  Wright,  (Tex.  Bup.)  18  8.  W.  578. 

6.  In  trespass  to  try  title,  the  prayer  In  the 
petition  Chat  defendant  answer,  "and  that  plain- 
tiff hare  Jndgment  for  the  restitution"  of  the 
land,  was  sufficient  to  authorize  a  judgment  for 
recovery  and  for  a  wrii  of  possession,— Bassett 
▼.  HarUn,  <Tex.  Bup.)  18  &  W.  687. 

Hatters  admissible  under  general 

Issue. 

6.  In  an  action  of  trespass  to  try  title  bronfrhi 
by  a  vendor  of  the  land  against  the  vendee  f  er 
failure  of  the  latter  to  pay  a  balance  of  purchase 
money,  the  vendee,  under  a  plea  of  not  guilty, 
way  show  that  the  vendor  Is  in  fault  by  reason 
of  failure  to  comply  with  a  stipulation  to  procure 
s  convevauce  to  the  vendee  of  an  outstanding 
title.— Kauffman  v.  Brown,  (Tex.  Bup.)  18  B.  W. 
425. 

7.  A  person  who  has  purchased  land  on  which 
the  lien  of  the  judgment  has  ceased  because  eze- 
cation  was  not  Issued  within  one  year  from  the 
rendition  of  the  judgment,  can,  under  a  plea  of 
not  guilty,  In  ti'espass  to  try  title,  contest  the 
title  of  a  purchaser  of  the  land  at  a  sale  or  un- 
der an  execution  issued  more  than  a  year  after 
the  rendition  of  the  judgment — Qruner  T.  Wes- 
Un,  18  S.  W.  612,  66  Tex.  209. 

Evidence. 

8.  Where  tm  amended  petition  in  trespass  to 
try  title  is  founded  upon  conveyances  to  the  pe- 
titioners after  the  commencement  of  the  suit, 
•neb  conveyances  are  properly  admissible  in  evi- 
dence.—Ballard  V.  Carmichael,  (Tex.  Bup.)  18  8. 
W.  784. 

9.  A  receipt  for  moneys  paid  to  the  snbscrlber 
for  her  interest  as  the  heir  of  a  person  named  in 
land-warrants  transferred,  etc.,  is  not  inadmis- 
sible for  failing  to  specifically  refer  to  warrants 
for  the  land  in  controversy,  bnt  will  be  taken  to 
embrace  all  land- warrants  to  which  the  person 
named  was  entitled.— Ballard  T.  Carmichael, 
(Tex.  Bup.)  18  B.  W.  784. 

10.  Where  defendant  In  trespass  to  try  title 
to  land  claims  through  a  deed  from  plaintiff,  the 
error,  if  any,  In  admitUng  a  certain  document 
to  prove  title  in  plaintiff  from  the  state,  is  im- 
material, since  plaintiff  is  not  required,  to  make 
such  proot— Bassett  v.  Martin,  (Tex.  Bup.)  18  B. 

11.  Under  Rev.  St  art.  4800,  providing  that 
in  trespass  to  try  title  the  court  may  order  a 
sarvey  to  be  made  and  reported  under  oath,  and 
that  the  report,  unless  rejected  for  good  cause, 
shall  be  admitted  as  evidence,  the  court  should 
reject  ao  much  of  a  report  aa  consists  of  the  sur- 
veyor's conclusions,  based  on  an  examination  iif 
records,  surveys,  and  witnesses,  and  admit  only 
sack  pcotion  as  consists  of  a  statement  of  the  re- 
sult of  his  personal  search  for,  and  survey  of, 
tbe  lines,  and  examination  of  the  monuments.-- 
Bchonlor  v.  Russell,  (Tex.  Bup.)  18  S.  W.  484. 

12.  &>  an  action  of  trespass  to  try  title  to  land 
admitted  to  have  been  the  separate  property  of 
plaintiff's  grantor,  defendants  claimed  through 
a  sberifl's  deed,  and  through  a  deed  alleged  to 

T.188.W.— 80 


be  lost,  and  charged  to  have  been  executed  to  ons 
H.  by  plaintiff's  grantor  and  her  husband.  It 
appeared  that  the  husband  conveyed  the  land  to 
H.,  who,  in  consideration  therefor,  executed  four 
notes,  to  secure  which  he  transferred  tbe  land  to 
a  trustee,  to  be  sold  in  default  of  payment  of 
tbe  notes.  The  notes  remaining  unpaid,  the  hus- 
band began  suit  to  foreclose,  which  was  prose- 
cuted to  judgment,  and  the  land  sold  by  the 
sheriff  to  defendant's  intestate.  From  the  rec- 
ord of  that  proceeding  it  did  not  appear  that 
plaintiff's  grantor  was  a  party  thereto.  There 
was  no  evidencethat  she  had  joined  her  husband  in 
the  deed  to  H.  Held,  that  the  record  of  the  fore- 
closure proceedings  was  inadmissible  as  evidence 
against  a  person  claiming  through  the  wife. — 
Overand  v.  Henczer,  (Tex.  Bup.)  18  B.  W.  301. 

Bufflcienoy. 

18.  In  trespass  to  try  title,  both  parties 
claimed  from  L.  as  a  common  source.  The  peti- 
tion described  tbe  premises  as  a  part  of  a  certain 
two-acre  tract  conveyed  by  O.  to  W.  in  WS). 
Plaintiff  introduced  a  deed  from  L.  to  T.  &  R.. 
which  referred  to  the  land  as  lying  north-west  or 
a  certain  railroad  truck,  and  as  being  the  same 
conveyed  by  W.  to  R.  W.  in  1878,  andwbicb  waa 
recorded  in  the  records  of  a  certain  county.  Th» 
records  thus  referred  to  were  not  introduced. 
A  deed  from  T.  to  R.  containedasimilardescrip- 
tion,  with  a  reference  to  the  deed  from  R.  W. 
to  L.,  and  from  L.  to  T.  &  R.  A  deed  from  R. 
to  plaintiff  described  the  land  as  lying  in  a  cer- 
tain town,  and  being  the  same  conveyed  by  L.  to- 
T.  &  R.  in  1874.  Beld,  that  plaintiff  had  failed 
to  identi^  the  land  as  that  described  in  his  pe> 
tition.— Wallace  v.  Berry,  (Tex.  Sup.)  18  B.  W, 

14.  In  trespass  to  try  title,  it  appeared  that 
defeadant  claimed  under  a  deed  from  plaintiff, 
and  that  the  land  lay  between  two  forks  of  a 
stream  called  "Rocky  Creek,"  which  separated 
above  the  land  and  reunited  below.  Plaintiff 
asserted  that  tbe  southern  fork  was  Rocky  creek, 
and  claimed  nnder  deeds  calling  for  Rocky  creek 
as  the  southern  boundary  line.  Defendiant  as- 
serted that  the  northern  fork  was  Rocky  creek, 
and  claimed  nnder  deeds  which  called  for  Rocky 
creex  as  tbe  northern  boundary.  The  trial 
court  found  that  at  the  time  of  the  trial  tbe  north- 
em  fork  was  known  as  "Rocky  Creek."  Plain- 
tiff testified  that  when  be  sold  the  land  to  a  re- 
mote grantor  of  defendant  the  southern  branch 
was  known  as  "Rooky  Creek, "  and  that  he  point- 
ed that  fork  out  to  his  grantee  as  tbe  northern 
boundary  of  the  land  conveyed.  In  this  plain- 
tiff was  corroborated  bv  his  grantee,  and  by  the 
pecson  from  whom  plaintiff  purchased  the  land. 
Tbe  deed  to  defendant  described  the  land  by  tbe 
same  Qeld-notes  as  were  employed  In  the  deed  to 
plaintiff's  grantee.  Plaintiff's  grantee  also  tes- 
tified that  in  his  oonveyunce  he  copied  tbe  de- 
scription contained  in  plaintiff's  deed  to  him. 
Heio  that  since  defendant  derived  his  title  from 
the  conveyance  br  plaintiff,  defendant  was  not 
entitled  to  the  land  north  of  the  southern  fork. 
—Bassett  v.  Martin,  (Tex.  Bup.)  18  B.  W.  587. 

Instruotions. 

15.  In  trespass  to  try  title,  plaintiffs  claimed 
nnder  a  patent  issued  to  M.,  their  ancestor,  in 
1878.  Defendant  claimed  under  a  patent  issued  to 
his  grantor  in  1875,  on  a  survey  and  certificate  of 
donation  older  than  that  of  plaintiffs,  and,  to 
show  that  plaintiffs'  patent  had  been  cancalecL 
adduced  a  certified  copy  of  M.  's  patent,  indorsed 
as  canceled,  in  acooroanca  with  a  certain  decree 
of  the  district  court;  snd  a  power  of  attorney 
from  M.  "empowering"  one  B.,  "attorney  in 
fact,  to  try  and  have  such  lands  that  belonged  to 
M.  patented,  and  to  control  tbe  same. "  The  evi- 
dence showed  that  8.,  in  1885,  filed  the  certifi- 
cate, by  virtue  of  whicn  the  land  in  controversy 
had  oeen  patented  to  M.  in  1878,  on  other  land. 
There  was  evidence  that  what  B.  did  was  with 
tbe  knowledge  of  M.  The  court  instructed  the 
jury  that  the  cancellation  of  M.  's  patent  was 
unauthorised,  and  plaintiffs  were  not  bound  by  it 
unless  it  had  been  ratified  and   acquiesced  in; 
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that  the  power  of  attorney  from  M.  to  S.  d<d  not 
•othoriise  S.  to  ratify  the  cancellation  of  the  pat- 
ant,  but  it  was  a  circumstance  to  be  looked  to  in 
determining  whether  the  cancellation  had  been 
acquiesced  in.  Held,  that  the  Instmctlon  was 
proper.— MoBselman  v.  Btrobl,  (Tex.  Sup.)  18  S. 
W.  867. 

Verdict. 

16.  In  trespass  to  try  title,  where  the  plea 
was  a  general  denial,  and  the  jury  found  for  de- 
fendant and  described  the  land  so  found,  which 
not  only  covered  that  in  suit  but  also  other  land, 
the  Terdict  should  be  considered  a  general  ver- 
dict for  defendant.— Hnsselman  T.  Strohl,  (Tex. 
Bup.)  18  a  W.  857. 

17.  Where,  in  trespass  to  try  title,  one  defend- 
ant pleads  in  reconvention  to  be  quieted  in  his 
title,  and  the  court  charges  the  Jury  to  find  on 
this  issue,  but  their  verdict  is  a  general  verdict 
for  defendants,  it  was,  in  effect,  a  finding  that 
both  parties  failed  to  establish  title.— Euechler 
V.  Wilson,  (Tex.  Bup. )  18  B.  W.  817. 

——  Location  of  land. 

18.  In  an  action  for  the  recovery  of  land,  plain- 
tiff's petition  fully  described  the  land  in  defend- 
ants' possession,  recovery  of  which  was  sought, 
and  claimed  it  as  part  of  a  certain  survey.  The 
answer  also  descnbed  by  metes  and  bounds  the 
land  claimed  by  defendants,  and  pointed  out  an 
■error  In  the  oaUs  of  the  survey,  whereby  it  was 
claimed  tliat  the  land  in  controversy  lay  without 
the  snrvey,  and  on  its  western  boundary,  field, 
that  a  verdict  and  Judgment  that  plaintiff  talte 
nothing,  and  that  defendants  be  dismissed  with 
their  costs.  sulBciently  determined  the  rights  of 
the  parties  without  any  speciflo  location  of  the 
boundary. —Lumplcin  v.  Draper,  (Tex.  Sup.)  18 
a.  W.  1(»8. 

Judgment — Defendant's  pnrohasa  of  oo- 
defendant's  interest  pendente  lite. 

19.  In  trespass  to  try  title,  where,  pending  the 
litigation,  one  defendant  has  purchased  the  in- 
terest iif  another,  their  rights  may  be  adjusted 
upon  the  final  determination.— Ballard  T.  Car- 
miohael,  (Tex.  Bup.)  18  B.  W.  78i. 

TBIAL. 

See,  also.  Appeal;  Continuance;  Error,  Writ  of; 
Svtdcnce;  Exception*,  Bill  of;  Judffment; 
Jttry;  New  Trial;  Pleading;  Practice  in  doU 
Coses;  VK-itness. 

By  jury  in  oondemnation  proceedings,  see  Immi- 
nent Domain,  8,  8. 

right  to,  see  ConttituUonal  Law,  10;  Jury, 

18,  13. 

Conduct  of,  in  eriminal  caaes,  see  Criminal  Lav>, 


Conduct  of  trial. 

1.  In  reply  to  defendant'*  request,  the  court 
ruled  out  the  attempts  of  a  witness  to  explain 
certain  testimony,  but  said:  "The  court  has  aU 
ready  ruled  on  that  quesUon.  I  take  it  that"  wit- 
ness "is  doing  the  best  she  can  In  the  matter." 
jBeld  error,  since  this  language  might  be  construed 
by  the  }uiy  to  be  an  indorsenient  of  the  credibil- 
ity of  the  witness.— Qraham  r.  MoKeynolds, 
<Tenn.)  18  B.  W.  873. 

3.  In  an  action  by  minor  beneficiaries  against 
•a  administrator  for  distributive  shares  of  a  com- 
mnnity  estate,  the  ooort,  after  all  the  testimony 
was  in,  adjourned  to  satisfy  itself  as  to  the  cor- 
Teutness  of  certain  charges  against  the  infants. 
Defendant  was  told  that  his  presence  was  not  ab> 
eolutely  necessary,  as  he  was  represented  by 
counsel,  but  that  he  could  use  his  pleasure.  The 
vouchers  for  the  charges  had  been  on  file  for  two 
days  before  the  trial.  On  the  adjourned  day  the 
court  examined  the  witnesses,  and  they  were 
<!ross-examined  by  counsel  for  defendant,  he  be- 
ing absent:  and,  as  a  result,  a  considerable  over- 
charge against  the  minors  was  shown.  Held, 
that  such  examination  was  not  ex  parte,  itor  was 
the  court's  action  erroneous — Guy  T.  Metcalf, 
<Iax.  Bup.)l8S.  W.  119. 


Beoeption  of  evidence. 

8.  In  an  action  against  the  estate  of  a  de- 
ceased maker  of  a  note,  where  a  witness  for  the 
defense,  on  redirect  examination,  was  asked  the 
value  of  certain  property  for  the  purpose  of 
showlnf?  what  interest  certain  witnesses  for  the 
plaintiff  had  in  the  suit,  and  the  witness  and 
other  witnesses  had  been  fully  examined  before 
with  reference  to  the  same  transaction  and  what 

?iroperty  it  embraced,  there  was  no  error  in  re- 
using to  hear  further  evidence,  the  extent  to 
which  such  examination  might  be  carried  being 
within  the  sound  discretion  of  the  court. — btill- 
well  V.  Fatton,  (Mo.  Sup.)  18  B.  W.  1075. 

4.  In  an  action  to  recover  from  a  railroad 
company  for  cotton  burned  on  its  platform,  foar 
witnesses  for  plaintiffs  testified  that  the  cotton 
was  on  fire  immediately  after  defendant's  engine 
passed.  For  defendant  only  one  witness  testified 
to  having  seen  smoke  arising  from  the  ootton  be- 
fore the  engine  passed.  Before  the  jury  waa  in* 
struoted,  but  after  the  evidenoe  was  closed,  de- 
fendant's counsel  announced  that  he  had  just  dis- 
covered material  evidence,  which  he  could  not 
have  previously  discovered;  that  the  witnesses 
were  in  court,  and  woold  testify  that  they  saw 
smolte  arising  from  the  ootton  before  the  engine 
was  near  enough  to  oommunioate  fire  to  the  cot- 
ton; and  asked  to  be  allowed  to  introdnoe  the 
witnesses.  Held  that,  where  it  does  not  appear 
that  the  evidenoe  would  have  taken  plaintifib  by 
snriviae,  it  was  an  abuse  of  discretion  to  deny 
its  admission.— St.  Louis,  A.  &  T.  Ry.  Co.  t.  Firs 
Ass'n  of  PhUadelphia,  (Ark.)  18  B.  W.  43. 

Harmless  error. 

8.  In  an  action  by  a  real -estate  broker  for 
oommissioDS  alleged  to  have  been  earned  under 
an  agreement  with  defendant,  evidenoe  of  offers 
made  by  defendant  to  other  real-estate  dealers, 
though  irrelevant,  is  not  ground  for  reversal, 
where  the  verdict  for  plainUS  is  sufBdently  sap- 
ported  by  competent  evidence.— Oreer  r.  Laws, 
(Ark.)  18  a  W.  10S8. 

5.  In  an  action  against  the  estate  of  a  de- 
ceased maker  of  a  note,  where  erasures  or  changes 
are  apparent  on  its  lace,  and  there  is  no  offer 
to  show  that  they  were  made  after  execution,  it 
is  not  reversible  error  to  refuse  to  allow  de- 
fendant's witness,  a  banker,  who  testified  tiist 
In  his  opinion  the  alleged  maker  did  not  si<ga 
the  note,  to  answer  questions  as  to  whether  it 
contained  changes  and  alterations,  and  whetbei 
the  amount  was  changed.— Btiliwell  ▼.  Fatton, 
(Mo.  Bup.)  18  8.  W.  1075. 

7.  In  trespass  to  try  title,  the  error.  If  any, 
in  the  admission  of  evidence  of  a  will  and  deed 
by  the  executors  thereof  to  establish  plaintilTs 
title  is  immaterial  where  plaintiff  snt>sequently 
acquired  title  from  the  heirs  of  the  testator.— 
Ballard  r.  Carmichael,  (Tex.  Bup.)  18  8.  W.  T34. 

8.  Error  in  the  admission  of  an  alleged  de- 
fective dedd  is  not  material  where  the  defect,  if 
any,  is  cured  by  a  subsequent  convevanoe,  ad- 
mitted in  evidence.— Ballani  t.  Carmicnaal,  CTex. 
Sup.)  18  S.  W.  TSt. 

Striking  out  testimony. 

9.  In  a  suit  against  her  husband's  estate,  the 
widow,  on  her  redirect  examination,  reiterated 
that  her  husband  signed  the  note,  and  added: 
"Here  is  one  just  like  it,  [producing  a  note.]  I 
have  more  in  my  possession. "  Held,  that  there 
was  no  error  in  refusing  to  strike  out  this  testi- 
mony.—StiUweli  V.  Fatten,  (Mo.  Bup.)  18  &  W. 
1075. 

Objections  to  evidenoe. 

10.  In  an  action  f(»  seduction  and  breach  at 
promise  of  marriage,  the  admission  of  testimony 
by  plalntift,  on  re-examlnatlon,  as  to  acts  of  sex- 
ual intercourse  with  defendant  subsequent  to  those 
testified  to  on  original  .examination,  was  not  an 
abuse  of  discretion,  where  the  sole  objectioo  was 
that  the  testimonv  wss  original  matter.— Graham 
V.  McReynolds,  (Teun.)  18  a  W.  373. 

11.  Where,  in  an  action  involving  tbe  con- 
struction of  a  deed,  oral  evidence  is  admiued 
showing  the  character  and  siu^tion  otXbn  land 
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and  the  acts  and  words  of  the  parties  at  the  time 
of  its  execution,  a  general  objection  to  all  this 
evidenoe,  and  a  motion  to  "strike  out  all  oral 
evidence  in  regard  to  the  deed, "  are  too  general 
to  sustain  assignments  of  error,  sinoe  some  of 
the  evidence  is  clearly  competent— Knozville,  C 
O.  ft  L.  R.  Co.  T.  Beeler,  Croan.)  18  8.  W.  ML 

Vi.  Testimony  not  excepted  to  will  not  be  re- 
viewed on  appeal.  —  Oraham  v.  McAeynolds, 
(Tenn.)  18  H.  W.  272. 

18.  A  general  objection  to  testimony  as  "in- 
competent, irrelevant,  and  immaterial"  is  soffl- 
oient,  where,  upon  the  pleadings  and  the  otber 
evidence  in  the  vase,  it  is  wholly  inadmissible 
and  misleading. — Alcorn  v.  Chicago  ft  A.  R.  Co., 
(Mo.  Sup.)  18  8.  W.  188. 

li.  Where,  in  reply  to  defendant's  request,  the 
oonrt  ordered  that  the  answers  of  the  witness  be 
confined  to  certain  questions  and  personal  ex- 
planations, failure  to  recite  in  terms  the  testi- 
mony to  be  excluded  was  not  error,  no  such  re- 
quest having  been  made.  — Graham  v.  HcReynolds, 
(Tenn.)  18  8.  W.  87% 

Demurrer  to  evidence. 

15.  Ih  an  action  for  conversion  of  goods  deliv- 
ered to  defendant  for  storage,  plaintiff's  testi- 
mony showed  that  something  over  three  years 
after  they  were  stored  he  demanded  them,  offering 
to  pay  the  storage  ubarges,  and  was  informed 
that  they  had  been  sold ;  tnat  defendant  offered 
to  replace  what  It  oonld  from  its  store,  and  pay 
for  the  remainder,  and  then  offered  flOO  in  settle- 
ment; that  plaintiff  was  absent  from  tbe  state 
during  the  Uiree  years,  but  bad,  after  being  ab- 
sent two  years,  written  to  defendant  about  tbe 
goods,  and  been  informed  by  it  as  to  the  amount 
of  the  storage.  Plaintiff  also  proved  the  value  of 
«ach  article  left,  amounting  to  t500.  Held,  that 
the  sustaining  of  a  demurrer  to  the  evidence  was 
«rror,  as  such  demurrer  goes  to  the  competency 
and  not  the  sufficiency  of  the  evidence.— Pitt  v. 
Texas  Storage  Co.,  (Tex.  App.)  18  8.  VT.  468. 

Argamenta  of  ootinseL 

16.  Where,  against  defendant's  objection  and 
the  admonition  of  the  judge,  plaintiff's  attorney 
states  to  the  jury  facts  not  in  evidenoe,  and  evi- 
dence of  which  had  been  excluded,  a  judgment  for 
plaintiff  win  be  reversed.— Haynes  v.  Town  of 
Tt«nton,  (Mu.  Sup.)  18  8.  W.  1(X«. 

17.  Alleged  improper  remarks  of  counsel  in 
argument,  which  were  not  objected  to  at  the  time, 
cannot  be  reviewed  on  appeal.— Mahanc^v.  St 
tioviB  ft  H.  Ry.  Co.,  (Mo.  Sup.)  18  S.  w.  895. 

18.  It  is  not  error  to  allow  plaintiff's  counsel, 
tipon  the  second  trial  of  a  case,  to  state  to  the  ]n- 
xy  that  in  the  first  trial  the  defendant  intro- 
duced no  witnesses. — Dahlstrom  v.  8t  Louis,  I. 
SC  ft  8.  Ry.  Co.,  (Mo.  8up.)  18  8.  W.  919. 

18.  Where,  in  an  action  against  a  railroad 
company  for  personal  injuries  to  plaintiff's 
wife,  defendant  procures,  without  opposition,  an 
order  of  the  court  to  iiave  the  wife's  person  ex- 
amined by  physicians,  and  the  physicians,  with- 
out ot^ection,  testify  at  the  trial  aa  to  the  exam- 
ination, it  is  error  for  counsel  for  plaintiff,  in 
hi*  argument  to  the  jury,  to  excite  their  preju- 
dice by  referring  to  the  examination  as  an  out- 
rage, etc. ;  and  where  tbe  court  fails  to  check 
•nch  argument  on  defendant's  objection,  and 
there  appears  a  probability  that  the  jury  were 
Influenced  thereby,  the  error  is  ground  for  re- 
-rersal.  —  Oulf,  C.  ft  8.  P.  By.  Oa  ▼.  Butcher, 
<Teac.  Sup.)  18  &  W.  688. 

80.  Such  a  line  of  argument  is  not  warranted 
by  the  fact  that  defendant's  counsel,  in  bis  ar- 
gument, referred  to  tbe  examination  of  the 
wife's  person,  and  the  testimony  of  the  physi- 
cians, and  to  tbe  lack  of  evidence  for  plaintiff 
•bowing  injury.  —Oulf,  C.  ft  8.  P.  Ry.  Co.  v. 
Batcher,  (Tex.  Sup.)  18  8.  W.  583. 

Instraotions. 

21.  It  is  error  for  a  trial  court  to  (ive  an  !n- 
•truction  which,  when  applied  to  the  evidence,  is 
tn  direct  conflict  with   an   instruction  previously 

given.— Bluedorn  v.  Missouri  Pac.  Ry.  Co.,  (Uo. 
up.)  18  8.  W.  1103. 


88.  Where,  In  an  action  against  a  dty  to  re- 
cover damages  sustained  bv  reason  of  a  defective 
street,  the  court  properly  Instructed  the  jury  as 
to  the  faots  necessary  to  constitute  a  cause  of  ao- 
Uon,  there  was  no  error  in  a  further  charge  that, 
if  "plaintiff,  under  the  instructions  herein,  be- 
came vested  with  a  cause  of  action"  at  the  time 
of  the  accident,  no  subsequent  aggregation  of  the 
injuries  by  the  negligence  of  medical  attendants 
would  authorise  a  verdiot  against  plaintiff,  as 
whether  or  not  there  was  a  cause  of  action  was 
not  thereby  submitted  to  the  jury  as  a  question  of 
law.— Davenport  ▼.  City  of  Hannibal,  (Mo.  Sup.) 
18  B.  W.  im. 

83.  Where  an  instruction  Is  asked  In  regard  to 
the  credibility  of  plaintiff  as  a  witness,  it  is 
proper  to  modify  it  so  as  to  make  It  applicable  to 
all  the  witnesses.  —Dahlstrom  v.  St.  Louis,  L  M. 
ft  8.  Ry.  Co.,  (Mo.  Sup.)  18  S.  W.  919. 

24.  In  an  action  acalnst  a  railway  company 
plaintiff's  first  count  was  tor  breach  of  a  verbal 
contract  to  rumiab  cars  for  the  shipment  of  cer- 
tain cattle  within  a  given  time,  and  the  second 
count  was  for  negli);ence  in  tbe  manner  of  trans- 
porting the  cattle.  The  court  by  its  iustructloos, 
in  effect,  withdrew  tbe  second  count  from  the 
jury.  Held,  that  it  was  not  error  to  omit  charg- 
ing the  jury  in  reirard  to  tbe  defendant's  defense 
to  tbe  second  count.— Qulf,  C.  ft  8.  P.  Ry.  Ca  v. 
Mccarty,  (Tex.  Sup.)  18  8.  W.  716. 

85.  In  an  action  involving  the  Issue  as  te 
whether  plaintiff  had  purchased  property  at  a 
•herifl'a  sale  against  defendant,  in  trust  for  the 
latter,  under  a  promise  to  reconvey  on  defend- 
ant's  performanoe  of  certain  conditions,  and  the 
payment  of  certain  debts  owing  bv  him  to  plain- 
tiff,  the  court  charged  that,  if  defendant  had  not 
complied  with  the  "conditions  stated  in  defeud- 
ant's  answer. "  plaintiff  was  entitled  to  a  ve]> 
diet.  Held,  that  tbe  phrase,  "conditions  stated 
in  defendant's  answer,"  sufficiently  reatricted 
the  jury  to  a  consideration  of  the  conditions  and 
payments  pleaded  by  defendant.— Smith  v.  Eck- 
ford,  (Tex.  Sup.)  18  8.  W.  810. 

86.  In  an  action  to  recover  possession  of  an 
animal  impounded  and  sold  under  a  city  ordi- 
nance, where  both  parties  requested  the  court  to 
instruct  the  jury  in  writing  as  totheeffect  of  tlie 
ordinance,  the  case  should  have  been  submitted 
to  the  juiry  under  proper  Instructions  on  that 
question.  -<:k>yle  t.  McNabb,  (Tex.  App.)  18  8. 
W.  198. 

87.  In  an  action  against  a  railroad  company 
for  personal  injuries  sustained  by  reason  of  plalD- 
tiff's  heel  being  driven  into  a  bole  indefendant'a 
station  platform  by  a  blow  from  a  mail  pooeb 
thrown  from  a  passing  train,  an  instruction  that 

Elaintiff's  knowledge  of  the  existence  of  "holes 
1  the  platform"  would  not  preclude  him  from 
recovery,  "unless  his  foot  was  knocked  into  the 
bole  by  reason  of  some  carelessness,  fault,  or 
negligence  of  his  own,"  was  unintelligible,  and 
should  not  have  been  given. — James  v.  Missouri 
Pac.  Ry.  Co.,  (Mo.  8up.)  18  8.  W.  8L 

88.  bi  an  action  for  the  price  of  a  oow,  where 
the  answer  alleges  that  the  sellers  owned  It 
"jointly  or  in  partnwship, "  an  instruction  that  « 
warranty  by  one  of  them  is  binding  on  the  other 
if  the  cow  was  "partnership  property"  is  not  re- 
versible error  as  ignoring  the  question  of  joint 
ownership.— Palmer  v.  Mt.  Sterling  Nat  Bank, 
(Ky.)  18  S.  W.  884. 

89.  Since  it  is  for  the  oonrt  alone  to  determine 
what  issues  are  raised  by  the  pleadings,  it  Is  er- 
ror, in  an  action  for  personal  injuries,  to  charge 
the  jury  that  the  "injuries  complained  of  are  set 
out  in  plaintiff's  declaration,  which  you  will 
have  out  with  you,  and  which  you  will  read. 
In  the  defendant's  plea,  •  •  •  which  you  will 
read,  these  wrongs  are  denied.  •  •  •  These 
nieadinin  form  the  issue  which  yon  •  •  • 
were  sworn  to  well  and  truly  try.  "—East  len- 
uessee,  V.  &  U.  Uy.  Co.  v.  Lee,  (Tenn.)  U  8.  W. 
86!}. 

Beduction  to  writing. 

80.  Code  1884,  i  3672,  provides  that  on  tbe  trial 
of  civil  cases  it  sball   be  the  duty  of  the  judge, 
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on  the  Nquest  of  oltbar  party,  to  roduoe  eretj 
word  in  his  charge  to  writing  before  dellTerlnK 
it  to  the  Jury,  and  all  subsequent  instmctions  shall 
in  like  manner  be  reduced  to  writing  before  be- 
ing delivered,  field,  that  this  statute  is  imper- 
atlTe,  and  appllee  to  oral  statements  by  the  judge 
to  the  jury,  before  delivering  bis  written  charge, 
as  to  their  duty  to  try  tbe  cause  on  the  sworn 
testimony.— Equitable  Fire  Ins.  Co.  ▼.  Trustees 
C.  F.  Cnurch  at  Fostervllle,  (Tenn.)  18  8.  W.  131. 

Instraotlons — Pleadings  and  evldenoe  to 

support. 

81.  Flalntiit  sned  A.  and  his  wife  to  reoover 
for  plastering  the  wife's  house,  alleging  that  he 
was  employed  by  C.  as  agent  of  A. 's  wife.  C. 
had  contracted  with  A. 's  wife  to  baildber  house, 
and  was  paid  in  full  ou  completion  thereof,  and 
there  was  no  evidence  that  either  A.  or  his  wife 
authorized  C,  as  their  agent,  to  employ  plaintiff. 
Held,  that  it  was  error  to  charge  the  Jury  that 
if  they  believed,  from  the  evideooe,  that  C, 
when  he  contracted  with  plaintiff,  had  authority 
from  defendants,  or  either  of  them,  to  bind  de- 
fendants, then  tbe  verdict  should  be  against  both 
defendants;  there  being  no  evidence  upon  which 
to  base  such  charga— Adamson  v.  Bhiel,  (Tex. 
App.)  18  &  W.  404. 

83.  It  is  proper  to  refnse  an  instruction  not 
based  on  any  evidence  In  the  case. — Floyd  v.  Ef- 
ron,  18  8.W.  407,  66  Tex.  221. 

SI.  In  an  action  by  a  servant  against  a  master 
for  injnries,  where  there  is  no  evidence  that  the 
Injury  was  occasionea  by  the  negligence  of  a  su- 
perior, having  control  of  the  plaintiff,  the  trial 
Judge  should  not  charge  npon  toe  effect  of  such 
negligence,  as  the  charge  can  only  tend  to  con- 
fuse, and  will,  in  effect,  leave  the  jury  to  deter- 
mine tbe  law  for  tDemseives.— Coal  Creek  Mln. 
Co.  ▼.  Davi^  (Tenn.)  18  8.  W.  887. 

84.  Where,  in  a  suit  for  Injuries,  the  petition 
alleges  that  by  reason  of  a  defective  sidewalk 
plaintiff  was  precipitated  Into  a  dangerous  exca- 
vation along-side  of  it.  and  broke  his  leg,  and 
plaintiff's  evidence  substantiates  this  state  of 
facts,  and  no  other,  it  is  error  to  instmot  the  jury 
that,  if  plaintiff  was  precipitated  or  "fell  from 
said  walk  onto  some  rock  in  the  street, "  he  can 
recover,  and  that  in  such  case  defendant's  lia- 
bility does  not  depend  on  the  depth  of  the  hole 
or  excavation  where  plaintiff  alleges  he  was  in- 

Iured,  or  "whether  there  was  in  fnot  any  such 
lole  or  excavation. "    Such  initraction  permits  a 
recovery  for    negligence    neither    pleaded   nor 

Sroven.— Haynes  r.  Town  of  Trenton,  (Ifo.  8up.) 
i  a.  w.  looe. 

85.  The  court  erred  In  Instmoting  thn  jurj  lO 
"allow  the  defendant  a  credit  of  875,  this  sum 
being  the  admitted  value  by  plaintiff  of  tbe 
buggy  delivered  to  him  by  the  defendant, "  when 
the  evidence  offered  by  tbe  latter  tended  to  prove 
that  tbe  buggy  was  worth  8150.— Wilkinson  v. 
Johnston,  (Tex.  Sup.)  18  8.  W.  746. 

86.  Where,  in  an  notion  upon  an  insurance 
policy,  the  person  through  whom  the  policy  was 
procured  testifies  that  he  acted  for  the  insured, 
and  the  onlv  evidence  tending  to  show  that  he 
Was  agent  for  the  Insurance  company  is  tbe  fact 
that  he  procured  the  policy,  and  stated  to  the 
insured  that  he  represented  a  number  of  reliable 
companies,  it  is  error  for  the  Judge  to  assume  in 
bis  charge  that  such  person  was  the  agent  of  tbe 
company.— East  Texas  Fiie  Ins.  Co.  r.  Brown, 
(Tex.  Sup.)  18  8.  W.  71& 

—  Harmless  error. 

87.  Where  a  jury  has  found  only  actual  dam- 
ages In  an  action  for  personal  injuries,  defendant 
cannot  complain  of  the  refnsal  of  the  court  to 
give  a  requested  instruction  on  tbe  subject  of  ex- 
emplary damairen.— Texas  &  P.  Ry.  Co.  T.  Watts, 
(Tex.  Sup.)  18  8.  W.  812. 

88.  In  an  action  by  a  wife  to  recover  a  horse 
which  had  t>een  sold  by  her  hnsband,  without  au- 
thority, to  defendant,  the  court  instructed  the 
Jury  for  plaintiff  that.  If  the  horse  was  the  prop- 
erty of  plaintiff,  no  sale  by  the  husband  could  de- 
teat  her  right  to  the  same,  and,  further,  that  if 


the  sale  was  procored  by  frand,  or  without  con- 
sideration, it  would  not  affect  the  title,  even  if 
the  horse  belonged  to  plaintiff's  hnsband.  HtiA, 
that  these  instructions  were  harmless,  as  the 
court  had  instructed  that,  before  plaintiff  ooald 
recover,  it  must  appear  from  a  preponderance  of 
testimony  that  the  horse  was  her  separate  prop- 
erty.—Laf  argue  V.  Markley,  (Ark.)  18  8.  W.  S& 
8B.  In  an  action'  on  a  contract,  where  the  Issa» 
was  whether  defendant  had  properly  accounted 
for  the  receipts  of  an  opera-house  owned  by  bim, 
under  the  contract  with  an  opera  company  play- 
ing in  the  opera-house,  an  instruction  that  plain- 
tiff had  tbe  rlgbt  to  collect  the  receipts,  and 
that,  It  being  shown  that  defendant  collected 
them,  the  burden  was  on  defendant  to  show  that 
he  collected  them  with  plaintiff's  oonaant,  if  er- 
roneous, was  harmless.- Marsalls  t.  FMtoo,  (Tez. 
8np.)  18  8.  W.  1070. 

40.  A  too  general  Instmotion  on  the  measure  of 
damages  is  hannless  error,  if  accompanied  by  a 
full  and  correct  one  on  tbe  same  subject. — Buck  v. 
Feqple's  Street-Raiiway  &  Electrto  Light  ft  Pow- 
er Co.,  (Mo.  Sup.)  18  &  W.  1090. 

Requests. 

41.  TTnder  Rev.  St  1889,  {  2188,  declaring  chat 
when  the  evidence  is  concluded,  and  before  the 
case  is  argued  or  submitted  to  the  Jury,  either  par- 
tv  may  move  tbe  court  to  give  instntctions,  which 
shall  be  in  writing,  and  shall  l>e  given  or  refused, 
where  an  instruction  is  first  asked  during  the  doa- 
Ing  argument  to  tbe  jury,  it  rests  In  tbe  sonnd  dis- 
cretion of  the  court  to  give  or  refuse  it.  Sbsk- 
wooD,  C.  J.,  and  Black,  J.,  dissenting. — ^Bnck  t. 
People's  Street-Railway  &  Electric  Light  ft  Power 
Co.,  (Ha  Sup.)  18  a  W.  1090. 

43.  Where  an  instruction,  proper  and  neces- 
sary to  the  trial,  is  overlooked  by  counsel  until 
an  argument  on  each  side  has  been  made  to  tbe 
jury,  it  should  not  be  refused,  unless  giving  It 
at  that  time  will  unduly  pr^udice  the  opposite 
party.— Wills  v.  Tanner,  (Ky.)  18  8.  W.  186. 

48.  The  failure  of  the  court  to  submit  to  tb» 
Jury  Issues  raised  by  the  pleadings  was  not  error, 
where  no  instructions  were  requested. — WiUdn- 
son  V.  Johnston,  (Tex.  Sup.)  18  8.  W.  746. 

44.  Failure  to  instruct  tbe  jury  that  the  burden 
of  proof  is  upon  plaintiffs  is  not  error,  when  no 
charge  on  the  subject  is  asked.— Qulf,  C.  ft  B.  F. 
Ry.  Co.  V.  McCarty,  (Tex.  Sup.)  18  8.  W.  7161 

46.  Where  a  portion  of  a  requested  instmctioo 
Is  correct,  but  Is  inseparably  connected  with  an 
inoorrect  instruction,  it  is  not  error  to  refuse 
the  whole  instruction.— Hamburg  t.  Wood,  18  S. 
W.  628,  66  Tex.  168. 

46.  The  action  of  the  court  in  refusing  instruc- 
tions cannot  be  assigned  as  error  wbere  snch  in- 
structioas  have  not  been  siRned  either   by  the 

larty  asking  them  or  his  counseL  — Smith  t.  For- 
ce, (Tex.  Sup.)  18  8.  W.  668. 

Bepetition. 

47.  It  Is  not  error  to  refuse  a  special  charge 
already  covered  by  the  instructions  given.— 
KuectUer  v.  Wilson,  (Tex.  Bup.)  18  8.  W.  817. 

48.  Where  the  Jury,  in  an  action  for  personal 
injuries  by  negligence,  has  been  fully  instructed 
as  to  the  relative  duties  of  the  parties,  a  refusal 
to  make  a  special  ctiargn  conoeming  the  same 
matter  is  not  error.— Texas  &  F.  By.  Ca  v.  Bailuyr 
(Tex.  Sup.)  18  a  W.  481. 

49.  The  refnsal  to  give  a  special  charge  em- 
bodying correct  principles  is  not  error,  wbere 
the  subject  is  folly  covered  by  the  general 
charge.— Musselman  v.  Strohl,  (Tex.  Bup.)  18  a 
W.  857. 

50.  It  is  not  error  to  refnse  an  Instruction  of 
which  the  essential  principles  have  been  already 
given.— Buck  v.  People's  Street-RaUway  ft  Elec- 
tric Light  ft  Power  Co.,  (Mo.  Sup.)  18  8.  W.  1090. 

Exceptions. 

51.  Error  in  instmctlons  cannot  tie  reviewed 
on  appeal,  if  the  giving  of  them  was  not  except- 
ed to,  nor  made  a  ground  of  the  motion  for  a  new 
trial. — Adler  Ooldman  Commission  Oo.  ▼.  Pear- 
son, (Ark.)  18  a  W.  104li.       r-^  i 
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Verdlot. 

53.  Wbere  tba  ooart  ebartrad  tb*  jwrj  on  each 
«t  tne  three  counts  of  the  petition  and  as  to  cer- 
tain notea  of  plaintiff  set  up  b;  defendant  and 
admitted  by  plaintiff,  and  tne  Jury  in  their  ver^ 
diet  did  not  take  the  notes  into  consideration, 
the  verdict  must  be  set  aside. — Marsalis  t.  Fat- 
ton,  (Tex.  Sup.)  18  B.  W.  1070. 

SS.  Where,  in  an  action  against  a  sheriff  and 
his  sureties  for  unlawful  levy,  defendants  aliens 
that  the;  are  indemnified  by  the  attaching  cred- 
itors, and  aslc  that  they  be  made  defendants,  and 
that,  if  Judgment  is  for  plaintiff,  they  may  have 
Judgment  over  against  such  indemnitors,  who 
also  answer,  a  verdict  for  plaintiff  against  each 
«f  the  indemnitors  is  irresponsive  to  the  plead- 
Isffs.— Dodd  ▼.  Gaines,  rXez.  Sup.)  18  S.  W.  818. 

'——  Special  issues. 

54.  In  trespass  to  try  title,  defendant  attacked 
the  validity  of  a  sale  on  judgment  and  execution, 
under  which  plaintiff  claimed.  A  numlier  of 
special  issues  were  submitted  to  the  jury,  but 
none  requiring  them  to  find  the  existence  of  the 
judgment  and  execution  in  question.  Held  error, 
for  which  a  verdict  for  plaintiff  must  be  reversed. 
— Newbolt  T.  Lancaster,  (Tex.  Sup.)  18  8.  W.  740. 

Trial  by  court. 

66.  In  an  action  tried  Ity  the  court  without  a 
)ary  its  judgment  will  not  be  reversed  because 
of  the  admissions  of  Incompetent  evidence,  where 
the  competent  evidence  found  in  the  record  sus- 
tains the  iudgment— Montague  v.  Thomason, 
<Tenn.)  18  8.  W.  264. 

86.  Where  totally  irrelevant  evidence  Is  ad- 
mitted in  a  case  tried  by  the  ]udf;e  without  a 
Jury,  the  Judgment  will  not  be  reversed  if  it  is 
not  shown  that  the  judgment  was  based  on  the 
inadmissible  evidence. — Douglasa  t.  Duncan,  U 
&  W.  84S,  66  Tex.  laa. 

Findings. 

67.  Where  a  party  requests  the  judge  to  make 
fn  writing  separate  findings  of  fact  and  law,  as 
provided  by  the  statute,  the  case  will  be  reversed 
when  findings  of  law  only  are  made.— Callagban 
▼.  Grenet's  Estate.  18  8.  W.  607.  «6  Tex.  iSB. 

58.  On  foreclosure  of  a  chattel  mortgage,  where 
Intervener,  a  junior  mortgagee,  claims  that  the 
amount  paid  by  him  to  plaintiff  towards  can- 
<-elIation  of  the  latter's  claim  against  the  mort- 
iragor  was  so  paid  on  representations  of  the 
pluintiff  that  his  claim  would  thereby  be  fully 
satisfied,  and  asserts  a  right  of  subrogation  be- 
cause of  such  representations,  a  request  for  find- 
ings upon  the  issue  of  estoppel  so  raised  should 
be  granted.— Cason  t.  WesUalL  (Tez.  Sup.)  18  S. 
W.  668. 

TROVSB  AND  CONVEBSION. 

Conversion  of  ward's  funds,  see  Ovardian  and 
Ward,  8. 

When  lies. 

1.  Conversion  cannot  be  maintained  for  a 
stock  of  liquor  by  one  who  does  not  own  it  or 
have  an  interest  therein,  though  the  business 
is  carried  on  in  his  name  for  the  purpose  of  sav- 
ing ihe  real  owner  the  expense  of  a  wholesale 
license.  — EMtein  v.  Meyer  Bros.  Drug  Co.,  (Tex. 
8np.)18  S.  W.  69a. 

Demand. 

2.  Where  an  indorser  of  promissory  notes,  to 
whom  they  are  loaned  by  the  holder  to  be  used 
as  collateral  security,  sells  them  and  converts 
the  proceeds  to  his  own  use,  no  demand  by  the 
bolder  for  their  return  is  necessary  before  bring- 
ing an  action  for  their  conversion. — Knipper  v. 
Blumenthal,  (Mo.  Bup.)  18  B.  W.  88. 

Pleading. 

8.  The  technical  rules  of  pleading  formerly 
applicable  to  the  oommon-Iaw  action  of  trover 
cannot  be  applied,  nnder  the  Revised  Statutes, 
to  defeat  an  action  for  conversion  in  which 
plaintiff  states  facts  which,  if  true,  entitle  him  to 


the  relief  asked.— Knipper  r.  Blnmentbal,  (Mo. 
Sup.)  18  8.  W.  88. 

Disclaimer. 

4.  A  petition  bv  an  assignee  of  a  corpora- 
tion alleged  a  fraudulent  conversion  by  defend- 
ant D.  ot  the  company's  property,  which  had 
been  intrusted  to  him  by  the  company  to  keep  and 
manage,  and  a  fraudulent  conveyance  to  the  other 
defendant,  and  included  a  prsver  for  general  re- 
lief. D.  answered,  and  disclaimed  any  right, 
title,  or  interest  in  the  property,  and  alleged  a 
bona  fide  sale  by  him  as  agent  of  the  company 
to  his  co-defendant.  Held  a  mere  denial,  and 
not  a  disclaimer,  and  it  was  error  to  dismiss  D., 
he  being  personally  liable  under  the  allegations 
of  the  petition,  though  the  suit  tigainst  his  co-de- 
fendant might  fail  for  want  of  notice  of  the 
fraud.-  Hamm  v.  Drew,  (Tex.  Sup.)  18  8.  W.  484. 

Erldenoe  admissible. 

6.  In  an  action'by  the  assignee  ot  a  corpora- 
tion for  conversion  of  its  property,  under  an  an- 
swer alleging  that  defendant  bought  the  prop- 
erty from  the  company,  defendant  may  show  a 
purchase  from  Its  general  manager. — ^fiamm  T. 
Drew,  (Tex.  Bup. )  18  8.  W.  484. 

Damages. 

6.  Plaintiff  attached  sundry  mortgaged  chat- 
tels, recovered  judgment,  and  issued  execution 
thereon.  After  the  attachment  the  mortgagee 
began  foreclosure,  without  making  plidntiff  or 
the  sheriff,  who  held  the  chattels  under  attach- 
ment, parties  therein,  and  no  sequestration  was 
ordered.  A  decree  of  foreclosure  was  entered, 
and  an  order  ot  sale  issued  thereon  to  the  sheriff, 
who,  before  the  return  thereof,  also  received 
plaintiff's  execution.  He  returned  the  order  of 
sale  unexecuted,  for  the  reason  that  the  property 
was  "held"  nnder  plaintiff's  attachment,  and  aft- 
erwards sold  on  plaintiff's  execution,  whereupon 
plaintiff  bid  in  the  chattels  for  less  than  his 
judgment,  tendered  payment  of  costs,  and  de- 
manded possession.  The  sheriff  refuseid  to  give 
him  possession  withont  pa^ymentof  the  full  amount 
of  his  bid,  which  plaintiff  refused,  and  the  sher- 
iff rctnlned  possession.  Held,  that  at  such  sale 
plaintiff  bought  only  the  equity  of  redemption, 
and  in  a  suit  oy  plaintiff  against  the  sheriff  the 
proper  measure  of  damages  is  the  value  of  such 
equity.- Brooks  T.  Lewis,  (Tex.  Sup.)  18  S.  W. 
614. 

7.  Though  the  possessor  of  property  is  not  the 
owner,  one  attaching '  it  under  a  void  writ  is  a 
trespasser,  and  cannot,  in  an  action  by  the  pos- 
sessor for  conversion,  show,  in  mitigation  of 
damages,  that  he  applied  the  property  to  the  own- 
er's benefit.— Mississippi  Mills  v.  Meyer,  (Tez. 
Bup. )  18  B.  W.  748. 

8.  But,  since  the  measure  of  damage  is  an 
amount  sufficient  to  compensate  the  injury,  the 
trespasser,  in  order  to  show  that  the  possessor  is 
not  entitled  to  the  full  value  of  the  property, 
may  prove  that  the  possessor  was  not  the  real 
owner,  and  that,  having  acquired  the  property  by 
a  fraudulent  sale,  his  interest  is  limited  to  pos- 
session.— Mississippi  Mills  v.  Meyer,  (Tex.  Bop.) 
18  B.  W.  748. 

9.  Evidence  of  a  seizure  of  the  property  by 
such  trespasser  under  a  subsequent  valid  writ, 
and  of  the  application  of  the  goods  to  the  benefit 
of  the  owner,  is  admissible  in  mitigation  of  dam- 
ages.—Mississippi  Mills  V.  Meyer,  (Tex.  Sup.)  18 
B.  W.  748. 

10.  In  an  action  for  conversion  of  household 
goods  left  for  storage,  and  securely  packed,  evi- 
dence of  their  value  at  the  time  they  were  left  is 
competent  to  prove  their  value  at  the  time  they 
were  converted  three  years  afterwards.— Pitt  T. 
Texas  Storage  Co.,  (Tex.  App.)  18  &  W.  465. 

Trustee  Process. 

See  OamUhment 

THUSTS, 

Continuing,  limitation,  see  Ximitotion  of  A.0- 
tion$,i.  ^  J 

Digitized  by  VjOOQ  IC 


1270 


IUDXZ. 


Parohase  of  property  by  attomay,  aae  Attotnty 
and  ClUnt,  1,  8. 

Express  trusts. 

1.  In  an  action  by  beneflciariea  against  the 
executor  of  a  deceased  trustee  to  establish  a 
trust,  it  appeared  by  the  testimony  ol  disinter- 
ested witnesses  that  the  trustee  had  admitted  the 
receipt  of  110,000  from  plaintiffs'  father,  In  trust 
to  be  paid  07er  to  plaintiffs,  who  were  the  truv 
tee's  brothers-in-law,  whenever  they  should  have 
sufficiently  reformed  from  habits  of  dissipation 
to  take  care  of  the  same.  The  trustee  was  a  man 
of  large  means  and  strict  Integrity :  the  benefici- 
aries were  weak-minded,  with  no  business  qual- 
ifications, and  relied  implicitly  on  the  trustee  to 
make  a  proper  disposition  of  the  fund.  Held, 
that  the  conduct  of  the  beneficiaries  in  seeking 
to  borrow  small  sums  of  money  from  the  trustee, 
and  failing  to  assert  their  rlfrhts  under  the  trust 
for  a  number  of  yeara,  and  ofone  of  tbem  In  an- 
swering, on  legal  process,  that  he  had  no  prop- 
erty in  the  bands  of  others,  was  InsofBcient  to 
•bow  the  non-existence  of  the  trust— Beach  v. 
Cummins'  Ez'z,  (Ey.)  U  a  W.  860;  Beach's 
Adm'r  t.  Same,  U. 

8.  In  an  action  to  recover  an  abstract  of  the 
land  titles  of  a  county,  parcbased  by  plainiiff  for 
9900  at  a  sheriff's  sale  against  defendant,  the  lat- 
ter testified  that  plaintiff  previously  agreed  to 
hold  It  in  trust  for  him,  and  reconvey  It  at  bis 
request;  that  A.,  the  owner  of  a  half  interest  in 
the  abstract,  sold  it  to  defendant  in  considera- 
tion of  t900  paid  her  bv  plaintiff  on  defendant's 
behalf,  and  lands  worth  tSOO  oonveyed  to  her  by 
defendant,  plaintiff  to  take  title  thereto,  at  the 
sheriff's  sale,  in  trust  for  defendant;  and  that, 
to  reimbnise  plaintiff  for  this  and  otber  debts, 
defendant  assigned  to  plaintiff  a  land  contract 
worth  ti,4Sli.  Defendant  was  corroborated  by  A. 
and  her  attorney,  who  both  testified  that  plain- 
tiff took  her  interest  under  an  agreement  to  bold 
it  in  trust  for  defendant.  This  evidence  was  all 
denied  by  plaintiff.  There  was  evidence  that  the 
abstracts  were  worth  t80,000,  but  plaintiff  made 
no  effort  to  recover  them,  or  rent  therefor,  until 
nearly  three  years  after  the  sheriff's  sale.  Held 
suffloient  to  warrant  a  finding  tbat  plaintiff  pur- 
chased the  abstract  for  defendant's  benefit.— 
Smith  V.  Kckford,  (Tex.  Sup.)  18  S.  W.  210. 

8.  In  an  action  inTolvtnf  the  isane  as  to 
whether  plaintiff  had  purchased  property  at  a 
sheriff's  sale  against  defendant,  in  trust  for 
the  latter,  under  a  promise  to  reconvey,  tes- 
timony by  a  third  person,  who  had  owned  an  un- 
dividM  one-half  interest  in  the  property,  tbat  on 
the  morning  of  the  sale  she  agreed  with  plaintiff 
that  he  should  buy  the  property,  and  hold  her  in- 
terest In  trust  for  her,  was  relevant,  where  the 
answer  averred  that-  defendant,  before  the  mak- 
ing of  the  sheriff's  deed,  purchased  such  third 
person's  interest.— Smith  v.  £okf ord, (Tex.  Sup.) 
18  S.  W.  210. 

*•  In  an  action  to  recover  personal  property, 
worth  (20,000,  purchased  by  plaintiff  for  tSOO  at 
sheriff's  sale,  against  defendant,  the  latter  con- 
tended that  the  purchase  had  been  made  in  trust 
for  him,  with  a  promise  t«  reconvey  the  property 
on  the  payment  of  certain  debts  owing  by  de- 
fendant to  plaintiff,  and  that,  to  secure  such 
payment,  defendant  assigned  to  plaintiff  a  land 
contract  worth  $4,456.  Plaintiff  denied  the  ex- 
istence of  the  trust,  and  testifled  that  he  pur- 
chased the  land  contract  unoonditionally  for  (300, 
but  there  was  evidence  that  be  realized  from  it 
about  $4,600  inside  of  two  years,  that  defendant 
assigned  the  contract  to  plaintiff  only  as  security, 
and  that  the  sums  realized  by  plaintiff  thereunder 
liquidated  their  account.  Held  sufilcient  to  war- 
rant a  finding  that  defendant  performed  the  con- 
ditions of  the  trusU— Smith  t.  Bokford,  (Tex. 
Sup.)  18  8.  W.  910. 

— —  Parol  evidence. 

5.  It  Is  competent,  without  alleging  fraud  or 
mistake,  to  show  by  parol  evidence  that  a  sher- 
iff's deed,  absolute  on  Its  face,  was  taken  by  the 
grantee  under  an  agreement  to  hold  the  property 


in  trust  for  a  third  party.— Smith  t.  Kckford, 
(Tex.  Sup.)  18  B.  W.  810. 

Implied  trusts. 

6.  As  a  result  of  a  suit  brought  by  H-  against 
O.  for  a  division  or  sale  of  land  jointly  owned 
by  tbem,  It  was  sold  for  $6,900.  Shortly  there- 
after O.  Induced  plaintiff  to  make  an  advance 
bid  of  $580,  and  it  was  then  sold  to  him ;  he,  to- 
gether witb  Q.  as  his  surety,  executing  notes 
therefor.  Thereafter,  and  on  the  same  dav.  O. 
and  plaintiff  executed  written  agreements,  whlcli, 
after  reciting  that  plalntAfl  had  pardiased  the 
land,  and  that  G.  had  become  bis  surety  for  the 
price,  provided  that  plaintiff  was  to  pay  R.  half 
the  purchase  money,  except  that  O.  sboold  pay 
R.  the  amount  due  him  by  reason  of  the  advanoed 
bid;  that,  as  fast  as  plaintiff  paid  R.,  he  should 
b«  released  from  the  payment  of  the  correspond- 
ing amounts  coming  to  O.,  and  on  the  completion 
of  the  payment  they  should  Jointly  own  the  land, 
G.  to  have  a  three-fourths  interest,  and  plaintilr 
a  one- fourth  interest.  After  plaintiff  made  half 
of  the  payments,  he  became  unable  to  make  the 
others,  and  O.  refused  to  make  them,  and  aft^ 
his  death  his  administrator  also  refused.  There- 
after, the  suit  for  division  or  sale  having  been 
revived  In  the  name  of  G.'s  administrator,  the 
land  was  ordered  sold  to  satisfy  the  parohase 
price,  less  the  amount  which  had  been  paid  R. 
The  purchase  was  made  for  the  benefit  of  O.'s 
heirs,  and  his  estate  paid  the  part  going  to  R., 
and  thereupon  a  deed  was  made  to  them,  who 
soon  after  sold  the  property  at  a  large  advance. 
Held,  that  plaintiff  was  entitled  to  a  one-fourth 
murt  of  the  proceeds,  less  the  part  paid  to  B. 
from  the  estate;  a  trust  relation,  including  the 
suretyship,  having  been  established  between 
plaintiff  and  G.  by  reason  of  the  purchase  by 
plaintiff  and  bis  contract  with  G.— Greer  t.  Bdg- 
erly,  (Ky.)  18  S.  W.  SSL 

Besulting. 

7.  Under  an  oral  agreement  that  defendant 
should  purchase  land  for  the  joint  benefit  of  him- 
self and  plaintiff,  but  take  the  title  in  himself 
alone,  a  trust  does  not  result  in  plaintiff's  favor 
where  none  of  his  means  were  used  by  defendant 
in  making  the  purchase. — Bobbins  ▼.  ymV. 
(Ark.)  188.  W.  467. 

8.  Plaintiff  sought  to  establish  a  resulting 
trust,  claiming  that  he  bad  employed  defendant 
at  a  per  diem  to  purchase  land  for  him ;  tbat  de- 
fendant had  taken  the  title  in  bis  o«rn  name; 
and  that  when  he  had  objected  to  this  defendant 
promised  to  transfer  it  on  demand.  Afterwards, 
when  requested,  defendant  refused.  PlaintilT 
took  possession  of  the  land  soon  after  its  par- 
chase,  made  valuable  improvements,  and  paid 
for  it  with  his  own  money.  Sevenral  witnesses 
testified  tbat  they  had  bought  lots  of  plalntilT, 
and  that  defendant  had  admitted  to  them  that 
plaintiff  had  paid  him  for  his  services  in  making 
the  purchase,  and  that  the  land  belonged  to  htm. 
Defendant  contended  that  he  purchased  the  land 
for  himself,  and  denied  making  such  admissions. 
There  was  evidence  that  plaintiff  had  said  tliat 
the  land  belonged  to  defendant:  and,  vrhen  asked 
the  price  of  lota,  he  had  referred  them  to  the  de- 
fendant, field,  that  the  evidence  failed  to  es- 
tablish the  said  trust.— Leggett  v.  Satton,  (Ark.> 
18  S.  W.  186. 

Statute  of  frauds. 

9. .  Where  a  person  bays  land  at  execation 
sale  for  the  judgment  debtor,  and  transfers  it  to 
another,  who  disowns  the  absolnte  title,  aod 
says  that  it  belongs  to  the  debtor,  and  that  be 
Intends  to  allow  bim  to  redeem  it,  and  who  aft- 
erwards does  receive  an  amount  of  money  nearly, 
if  not  quite,  sufficient  for  that  purpose,  the  trans- 
action Is  not  a  sale,  bnt  a  mere  holding  of  the 
legal  title  in  trust  as  security  for  money  ad- 
vanced, and  therefore  not  within  the  statute  of 
frauds,  although  not  in  writing.— Curd  v.  Will- 
iams, (Ky.)  18  S.  W.  634. 

Appointment — Substitute  trostee. 

10.  Where  a  debt  secured  by  a  deed  of  trust 
Is  barred  by  limitation,  and  the  trostee  ref  oaed 
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to  exereise  hU  power  of  Mte,  a  piM  of  llmitetion 
is  a  good  defense  to  a  suit  to  appoint  •  substitute 
trustee.— Fuller  v.  Oneal,  (Tex.  Sap.)  18  8.  W. 
17U. 

liiabUlties  of  trustees. 

XI.  Where  a  daughter  conveys  property  in 
trust  to  her  father,  to  be  used  by  bim  in  a  mer- 
cantile business,  the  father,  daughter,  and  her 
brotbers  each  to  receive  a  one-ninth  interest,  and 
fkfter  the  father's  death  one  of  the  brothers  is  ap- 
pointed trustee  by  the  court,  the  trustee  is  per- 
sonally liable  for  goods  purchased  for  use  in  the 
basinesa  for  which  the  trust  was  formed,  though 
the  seller  charged  the  goods  to  the  tradinc  name 
under  which  the  trust  business  was  conducted, 
and  knew  that  the  trustee  was  purchasing  in  his 
representatire  capacity.  —  Connally  v.  Lyons, 
(Tex.  Sup.)  18  8.  W.  7M. 

13.  Where  a  mortgagee  under  a  deed  absolute 
in  form  executes  a  deed  of  the  property  at  the 
request  of  the  mortgagor,  and  receives  the  notes 
given  for  the  pur^ liase  money,  he  is  not  charge- 
able witb  the  amount  of  such  notes  in  a  subse- 
quent accounting  between  him  and  thp  mort- 
gagor, where  the  notes,  without  fault  of  his, 
prove  to  t>e  worthless.  —  Turman  v.  Forrester, 
(Arlt.)  18  B.  W.  167. 

lit.  Where  a  deed  of  land  executed  by  a  trus- 
tee, to  whom  the  land  had  been  conveyed  with 
power  of  sale  to  secure  a  debt,  is  void  by  reason 
of  the  fact  that  the  sale  was  made  by  an  agent 
instead  of  by  tbe  trustee  himself,  the  eettui  qu» 
tnist,  who  purchased  at  the  sale,  uannot  recover 
damages  of  the  trustee  because  of  his  failure  to 
personally  make  the  sale;  he,  as  well  as  the  ces- 
tui que  triitt,  having  been  ignorant  of  the  legal 
effect  of  his  failure  to  make  the  sale  personally, 
and  no  oblection  having  l>een  made  to  ttie  method 
in  which  the  tros^  was  executed,  and  the  negli- 
gence of  the  eettui  que  trust  having,  therefore, 
contributed  to  the  injury.  —  Fuller  v.  Oneal, 
(Tex.  Bup.)  18  8.  W.  479. 

Beneflolaries — Following  trust  property. 

U.  Testator,  after  providing  for  special  leg^ 
aoiee,  devised  his  entire  estate  to  plaintiff,  his 
mother,  entirely  pretermitting  his  wife.  The  ex- 
ecutor named  renislng  to  qualify,  the  wife  qual- 
ified as  administratrix  with  the  will  annexed, 
flvlng  defendant,  her  mother,  as  her  surety. 
laintlS  allowed  the  wife  to  have  the  entire 
control  of  the  estate  for  her  support.  The  wife 
died  testate,  without  having  accounted  to  plain- 
tiff for  the  residuum  of  the  estate  after  paying 
the  debts  and  special  legacies,  making  defendant 
her  devisee.  Held,  in  an  action  on  the  wife's 
bond,  that  plaintiff  was  entitled  to  recover  so 
muob  of  testator's  estate  as  could  be  traced  to 
the  bands  of  defendant,  as  devisee  of  the  wife. 
—Jenkins  v.  Keith,  (Kjr.)  18  8.  W.  1088. 

Equity  jnrisdiotlon. 

15.  A  testator  in  bis  will  created  certain  trusts. 
By  an  express  provision  bis  widow  was  to  be  paid 
an  annuity,  to  seoore  which  a  Hen  was  created 
by  the  will  on  all  estate  not  specifloally  devifed. 
The  residuary  estate  embraced  much  land  that 
was  unproductive.  The  original  trustee  and  ex- 
ecutor under  the  will  was  given  the  power  to  sell 
this  unproductive  property,  but  his  successors 
were  expressly  denied  this  power.  The  original 
trustee  resigned.  The  Income  from  the  estate 
charged  with  the  widow's  annuitv  was  insuffi- 
cient to  pay  it.  Held,  that  the  cnancellor  had 
Jurisdiction  to  sell  the  unproductive  real  estate, 
and  Invest  the  proceeds  In  other  property,  from 
which  a  profit  might  be  derived  to  aid  In  paying 
the  annuity,  and  thus  to  save  the  body  of  the 
estate  to  the  remainder-men.— Ifeddis  v.  Boll's 
Adm'r,  (Ky.)  18  8.  W.  fl. 

Practice — Instructions. 

16.  In  an  action  involving  the  Issue  as  to 
whether  plaintiff  had  purchased  property  at  a 
sheriff's  sale  against  defendant  in  trust  for  the 
latter,  under  a  promise  to  reconvey,  the  court 
instructed  the  Jury  that  the  sheritc's  deed  to 
plaintiff  was  conclusive  as  to  the  ownership  of 
ibe  property,  unless  the  title  was  acquired  on 


"some  condition  or  sgreemeDt"  with  defendant, 
in  which  case.  If  defendant  had  complied  wito 
the  conditions,  he  was  entitled  to  a  verdict;  but, 
if  he  had  not  compiled  with  the  "conditions 
stated  in  defendant's  answer, "  plaintiff  was  enti- 
tled to  a  verdict;  and,  if  plaintiff  bought  the  land 
without  condition,  he  waa  entitled  to  a  verdict. 
Held  that,  since  these  instructions  presented  the 
if  sue  of  a  trust  fully  and  fairly,  it  waa  proper  ttf 
refuse  to  oharge  that,  if  plaintiff  bought  tbe  prop- 
erty in  trust  for  defendant  on  condition  that  de- 
fendant should  pay  certain  sums  to  plaintiff,  and 
if  the  sums  were  not  paid,  then  plaintiff  was  en- 
titled to  a  verdict— Smith  v.  Eofcford,  (Tex. 
Sup.)  18  8.  W.  SIO. 

Turnpikes  Emd  Toll-Roads. 

Rival  road,  obligation  of  contract,  see  ConatUu- 
Uonal  Law,  11, 19; 

XJSXJBT. 

What  constitutes. 

1.  A  transaction  whereby  a  purchaser  of 
personal  property  gives  a  mortgage  on  land  U> 
secure  the  price,  payable  in  one  year,  with  the 
maximnm  rate  of  Interest,  and  agrees  to  pay  fees 
for  examining  the  title  to  the  land  and  for  pro- 
paring  and  recording  the  mortgage,  will  be  ad- 
judged a  bona  fide  sale,  and  not  a  cloak  for  a 
nsurlooa  loan,  when  It  does  not  appear  that  tha 
parties  considered  it  a  loan,  or  that  the  pur- 
chaser ever  applied  for  a  loan.— BUenbogen  v. 
Griffey,  (Ark.)  18  S.  W.  198. 

Payment  of  usurious  note  by  surety — 
Effect  on  mortgage  securing  note, 
a.  Where  a  nsurious  note,  secured  by  mort- 
gage, is,  at  the  request  of  the  principal,  paid  by 
the  surety  by  the  giving  of  his  own  note,  which 
he  afterwards  pays,  the  surety  cannot,  in  an  ac- 
tion to  foreclose  the  mortgage,  be  made  responsi- 
ble by  Junior  mortgagees  for  the  amount  of  the 
usury.— Foard  r.  Grinter's  Ex'rs,  (Ky.)  18  8.  W. 
1084.  ^ 

Loan  to  take  up  usurious  note. 

8.  An  Individual  who  loans  money  to  take 
up  a  usurious  note  held  by  a  bank  cannot,  in  an 
action  to  foreclose  a  mortgage  securing  the  note 
given  for  such  loan,  be  made  responsible  by 
Junior  mortgagees  for  the  usury  by  reason  of  the 
fact  that  he  was  interested  in  the  bank,  or  that, 
when  he  loaned  the  money,  the  bank  agreed  with 
him  that  if  he  should  need  the  money  it  would 
take  in  tho  note.— Foard  t.  Qrinter's £k'rs,  (Ky.) 
IS  8.  W.  1034. 

Benewal  notes. 

4.  Rev.  St.  XT.  S.  I  6198,  provides  that.  If  » 
national  bank  knowinglv  takes  a  greater  rate  of 
interest  than  is  allowed  by  the  state  where  tli» 
bank  is  situated,  it  shall  be  deemed  a  forfeiture 
of  the  entire  interest  which  the  notes  carry  with 
tbem,  or  which  has  been  agreed  to  be  paid  there- 
on ;  and,  in  case  a  greater  rate  of  interest  has- 
been  paid,  the  person  by  whom  it  was  paid,  or 
his  legal  representatives,  may  recover  back  in  aa 
action  of  debt  twice  the  amount  of  interest  thus 
paid,  provided  the  aotion  is  commenced  within 
two  years  from  the  time  of  the  usurious  transao- 
tion.  Held,  that  the  statute  does  not  apply  to 
notes  which  have  been  canceled  by  renewal, 
whereby  what  was  before  interest  has  become  in- 
terest-bearing principal. —Brown  v.  Marion  Nat. 
Bank,  (Ky.)  18  8.  W.  685. 

Judgment  by  confession  on  foreclosure 
of  usurious  mortgage — Effect. 
6.  Act  March  8,  1887,  providing  that  every 
lien  created  or  arising  by  mortgage,  deed  of  trust, 
or  otherwise,  "to  wcure  the  payment  of  a  con- 
tract" for  usury,  and  every  conveyance  made  "in 
furtherance  of  any  such  Hen, "  is  void,  and  mt^ 
be  annulled  at  the  suit  of  the  maker  nf  the  usuri- 
ous contract,  does  not  apply  to  a  Judgment  by 
confession  in  an  action  to  foreclose  a  usurious 
mort«age.— Bell  v.  Fergus,  (Ark.)  1$  8.  W.  ^l. 
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Action  to  recover  baok. 

0.  The  fact,  that  a  debt  la  OBTuin-as  does  not 
entitle  the  debtor  to  recover  payments  made  by 
him  on  account  of  It,  where  tbe  aggregate  of  such 

Sayments  does   not  exceed  the   principal  of  the 
ebt  with  legal  Interest.— Josey  ▼.  Davis'  Adm'r, 
(Ark.)  18  8.  W.  185. 
Usury  as  a  defense — Fletullng. 

7.  Under  Rev.  St.  art  2B81,  providing  that 
"no  evidence  of  usurious  interest  shall  be  re- 
ceived on  the  trial  of  any  cause  unless  the  same 
shall  be  specially  pleaded,  and  verified  by  the 
affidavit  of  the  party  wishing  to  avail  himself  of 
such  defense, "  a  plea  of  usury  set  np  by  several 
co-defendants,  but  verified  by  one  who  refuses  to 
loin  in  it,  or  to  avail  himself  of  it,  is  bad.— Cher- 
ryhomes  v.  Carter,  18  8.  W.  448,  60  Tex.  166. 

Vacation. 

Of  attachment,  see  Attachment,  11,  Ui 
Judgment,  see  Jxidgment,  25-27. 

VariancQ. 

Between  affidavit  for  attachment  and  petition,  see 
Attachment,  5. 

indictment  and  proof,  see  Gaming,  1;  Lar- 
ceny, 4,  5;  Receiving  Stolen  Ooodi,  8. 

—  Indictment  and  verdict,  see  CMminat  Law, 

—  pleading  and  proof,  see  Pleading,  18-88. 

VENDOB  AND  VENDEE. 

Bee,  also,  Covenants:  Deed:  Fraudulent  Con- 
veyances; Sale;  Specific  Performance. 
Oral  contract,  see  Fratiids,  Statute  <if,  8-10. 

The  contract. 

1.  rialntlfl  and  defendant  were  owners  ofnn. 
divided  interests  in  land,  and  plaintiff  alleged 
that  the  consideration  for  the  assignment  of  cer- 
tain notes  by  her  to  defendant  was  the  promise 
by  his  agent  that  he  would  convey  his  interest 
in  the  land  to  plaintiff,  wbile  defendant  alleged 
that  the  notes  had  been  assigned  in  payment  of  a 
debt  of  plaintiff's  husband.  Both  the  agent  and 
plaintiff's  husband,  who  was  present,  testified  that 
BO  such  promise  was  made,  and  none  of  plain- 
tiff's witnesses  corroborated  her  statement  ex- 
cept in  an  Indefinite  way,  while  two  years  after 
the  alleged  promise  was  made  she  proposed  to 
defendant  that  they  divide  the  land,  and  subse- 
quently brought  suit  for  that  purpose.  Held, 
that  plaintiff  failed  to  establish  tbe  making  of 
such  promise.— Oillespie  v.  Simpson,  (Ark.)  18 
a  W.  1050. 

2.  A  contract  for  tbe  sale  of  land  entered  In- 
to March  1,  1890,  fixed  no  time  for  the  vendors  to 
make  the  conveyance,  but  provided  that  the  first 
i^yment  should  be  due  on  the  execution  and  de- 
livery of  the  deed,  and  that  "the  parties  of  the 
first  part  are  to  be  allowed  to  retain  possession 
of  the  house  and  to  feed  their  stock  on  the  lauds 
till  June  1, 1890.  With  this  exception,  the  party 
of  the  second  part  is  to  have  possession  when  tbe 
desd  is  made. "  Held,  that  tbe  vendors  conld 
comply  with  their  undertaking  by  making  and 
tendering  a  deed  on  or  before  June  1,  1890.— Col- 
lins V.  Park,  (Ky.)  18  8.  W.  1018. 
Bemedy  for  misrepresentations  —  Ex- 
change of  lands. 

8.  Plaintiff  sold  to  defendant  property  valaed 
at  87,000,  taking  in  part  payment  therefor  1,836 
acres  of  land,  at  (3  per  acre.  Defendant  repre- 
sented that  this  land  was  fine  timbered  land, 
covered  with  a  virgin  forest,  and  worth  tS  per 
acre.  In  fact  it  was  worth  not  more  than  50 
cents  per  acre,  the  timber  having  all  been  cat 
<^.  Plaintiff  sued  defendant  for  the  difference 
between  the  actual  and  represented  value  of  the 
land.  Held  that,  althouKh  there  was  some  con- 
flict in  the  evidence  as  to  the  value  of  the  prop- 
erty sold  by  plaintiff,  he  was  entitled  to  recover 
said  diflereuoe,  unless  the  defendant  preferred 


to  take  back  his  land,  and  repn'  to  plaintiff  tba 
entire  amount  at  which  plaintilir  had  taken  lb — 
Augur  V.  Smith,  (Tenn.)  18  8.  W.  898. 

Rescission  of  contract. 

4.  Tenants  in  oommon,  representing  ao  nndi- 
vided  interest  in  land,  stipulated  in  a  deed  there- 
of by  them  to  procure  the  outstanding  title  of 
minors,  as  tenants  of  the  remaining  interest,  to 
be  conveyed  to  the  vendee.  Held,  that  such 
vendors  could  not  rescind  the  sale  and  rec-over 
the  entire  tract,  for  failure  to  pay  a  balance  of 
purchase  money,  without  proof  of  a  tender  of 
the  minors'  title  and  a  refusal  of  the  vendee  to 
accept  it,  and  that  a  simple  offer  by  one  of  the 
vendors,  without  proof  of  his  abllltyor  authority 
to  so  convey,  was  insufficient.  —  Kniiffman  v. 
Brown,  (Tex.  Sup.)  18  S.  W.  425. 

5.  If  a  vendor  of  land  is  unable  to  comply 
with  a  stipulation  to  i>rocure  a  conveyance  to  the 
vendee  of  an  outstanding  title,  he  cannot  be  per- 
mitted to  recover  the  land  for  the  vendee's  failure 
to  pay  the  balance  of  the  purchase  money  until  he 
has  rei»id  the  purchase  money  received.  But 
the  vendee  carnot  defeat  such  recovery  without 
paying  any  amount  that  may  be  due  for  the  inter- 
est conveyed. — Kaiiffman  T.  Brown,  (Tex.  Bap.) 
18  S.  W^.  425. 

0.  A  vendor  of  lands  subject  to  leaae  agreed 
that  he  would  procure  the  cancellation  ea  the 
lease  if  he  could,  and  that  if  he  could  not  he 
would  pay  to  defendant  tbe  lease  money,  or  trans- 
fer to  htm  tbe  lease  notes.  No  time  was  fixed  on 
for  delivery  of  possession  to  tbe  vendee.  Being 
unable  to  procnre  snch  cancellation,  or  to  trans- 
fer tbe  notes,  or  to  pay  Ihe  lease  money,  the  ven- 
dor offered  to  execute  his  note  for  the  lease  money, 
secured  by  lien  on  real  estate  as  a  substitute. 
Held,  that  the  vendee  was  lustifled  In  declining 
to  complete  the  contract — Gal  breath  ▼.  Beeves, 
(Tex.  Sup.)  18  8.  W.  696. 

Bights  of  vendee. 

7.  A  vendor  of  lands  snb]ect  to  leaae  agreed 
that  he  would  procure  the  cancellation  of  the 
lease  If  he  could,  and  that  if  he  could  not  ha 
would  pay  to  defendant  the  lease  money,  or  trans- 
fer to  him  the  lease  notes.  The  vendee  was  to 
pay  $1,400  cash  and  convey  certain  city  prop- 
erty to  the  vendor,  as  part  of  the  consideration. 
He  paid  the  (1,400  cash  before  default  on  tbe  part 
of  the  vendor,  but  after  such  default  declined  to 
convey  the  city  property.  Held  proper  for  the 
court  to  give  the  vendee  security  for  the  (1.400 
paid  on  the  vendor's  land.— Oalbreath  t.  Beeves, 
(Tex.  Sup.)  18  &  W.  696. 

Defective  title. 

8.  The  vendor  of  certain  land  had  purchased 
it  at  a  Judgment  sale,  and  the  sale  had  oeen  con- 
firmed, ana  a  deed  ordered  by  the  court  before 
the  vendor  entered  Into  such  contract.  Held. 
that  the  failure  of  the  commissioner  of  the  coart 
to  execute  the  deed  to  the  vendor  before  the  ex- 
ecution by  him  of  a  deed  to  his  vendee  waa  not 
suuh  a  defect  in  the  vendor's  title  as  would 
avoid  the  contract— Collins  v.  Park,  (£y.)  18  S. 
W.  1018. 

Vendor's  lien. 

9.  The  execution  of  an  absolnte  deed  acknowl- 
edging tbe  receipt  of  tbe  purchase  money  of  land 
and  the  taking  of  a  mortgage,  which,  however, 
proves  to  be  invalid  on  account  of  a  defect  in  its 
execution,  do  not  constitute  a  waiver  of  the  ven- 
dor's lien  as  against  creditors  whose  debts  were 
existent  at  that  time. — Chapman  t.  Chapman. 
(Ark.)  18  8.  W.  1037. 

10.  Defendant  being  unable  to  complete  a  land 
purchase,  plaintiff,  at  his  request,  paid  a  pur- 
chase-money note  for  t(i25.  and  took  the  deed. 
Defendant  was  also  indebted  to  plaintiff  for  busi- 
ness advances;  and  it  was  agreed  that  when  all 
the  advances  were  paid,  including  tbe  amount 

Said  for  the  land,  which  was  to  be  paid  last,  a 
eed  should  be  made  to  defendant  The  parties 
thereafter  had  an  accounting  of  all  matters,  and 
t:d60  was  found  due  by  defendant,  for  which  ba 
gave  the  note  in  suit,  and  received  a  dead  !•■ 
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aemng  aTenaor's  Hen.  UeUL  tbat  a  nnaing 
that  the  note  was  Kivan  to  secnre  a  part  of  the 
pnrchaae  money,  ana  not  in  settlemeutof  Keneral 
-dealings  between  tbe  parties,  and  a  Judgment 
foreclosing  the  lien,  was  warranted.— Wright  v 
Campbell,  (Tex.  Sup.)  18  &  VT.  700. 

11.  FlaintiS  transferred  to  defendant  certain 
land,  taking  the  note  of  defendant  and  her  hus- 
band for  the  purchase  money,  and  retaining  in 
the  deed  a  lien  therefor.  Defendant's  husband 
induced  plaintiff  to  surrender  to  him  the  note  as 
payment  for  other  land,  which  he,  by  false  and 
fraudulent  representations,  sold  and  agreed  to 
convey  to  plaintiff.  Held,  tliat  plaintiff  could. 
In  equity,  recover  the  purchase  money  dae  on 
his  note,  and  could  enforce  the  lien  therefor 
against  the  land  oonreyed  by  him  to  defendant 
—Thompson  t.  Blmore.  (Ky.)  18  S.  W.  iSS. 

— —  Foreolosure. 

!&  A  suit  may  be  brought  to  enforoe  a  ven- 
dor's lien  against  the  widow  and  heirs  of  an  in- 
solvent deceased  vendee,  though  there  be  no  ad' 
ministration  on  the  estate  of  the  vendee,  the  ob- 
ject of  such  suit  being  merely  to  enforce  the  lien, 
without  recovery  against  the  estate,  since,  in 
such  case,  there  can  be  no  lien  superior  to  that  of 
the  vendor.— Solomon  v.  Sltlnner,  (Tex.  Sup.)  18 
8.  W.  698. 

18.  YHiere,  in  a  suit  to  foreclose  a  vendor's 
lien  on  land,  defendant  answers  alleging  failure 
-of  title,  but  not  showing  that  he  has  been  eviot- 
ed  or  threatened  with  eviction,  nor  that  the  al- 
leged oatstanding  title  baa  not  passed  to  the  ven- 
dor, the  defense  is  insufficient. — Haralson  v. 
Langford,  18  S.  W.  8Sg.  OS  Tex.  UL 

14.  In  a  suit  to  foreclose  a  vendor's  lien  on 
land,  where  defendant  is  in  possession,  but  fails 
to  set  forth  in  iiis  answer  the  value  of  the  im- 
provements made  by  him,  and  of  the  rents  and 
profits,  and  offer  to  do  equity,  he  cannot  resist 
the  suit  for  the  purchase  money  and  the  foreclos- 
ure of  the  vendor's  lien.— Haralson  v.  Luigford, 
18  a  W.  889,  86  Tex.  111. 

Sona  fide  purohasers. 

15.  On  a  oonveyanoe  of  land  owned  by  a  wife, 
«  note,  payable  to  both  husband  and  wife,  and 
secured  by  a  deed  of  trust,  was  given  for  the  un- 
I>ald  purchase  money.  Hubsequently  the  land 
was  reconveyed  to  the  wife,  who  sold  it  to  de- 
fendant's grantor.  The  husband  having  died,  his 
administrator  caused  the  land  to  be  sold  under 
the  deed  of  trust,  and  purchased  it  at  the  sale  as 
curator  of  the  husband's  minor  heirs:  the  wife  at 
the  time  owning  the  note.  Held,  that  the  admin- 
istrator could  not.  In  ejectment,  set  np  the  plea 
that  he  was  a  purchaser  for  value  without  nouoe. 
— Hagee  v.  Barch,  (Ha  Sup.)  18  8.  W.  1078. 

1&  A  debtor  to  a  bank  deposited,  as  ooUat- 
-tml,  notes  secured  by  a  mortgage  on  his  land, 
and,  the  land  having  oeen  sold  under  a  decree  in 
-equity,  purcbased  the  same,  and  had  It  conveyed 
to  the  bank  upon  a  parol  trust  to  sell  It  and  pay 
him  any  excess  over  his  indebtedness.  About  10 
years  afterwards  the  debtor  was  adjudged  a  bank- 
rapt,  and  his  entire  estate  was  conveyed  to  an 
tvsignee,  said  land  being  included  in  the  sched- 
ule. Thereupon,  with  the  sanction  of  the  court, 
the  assignee  conveyed  the  same  to  the  bank  by  a 
-quitclaim  deed,  and  It  released  all  olaima  against 
Mie  estate,  pajing.  In  addition,  a  money  consid- 
eration. Held,  that  ths  bank  acquired  an  abso- 
lute title  to  the  land,  relieved  of  the  parol  trust, 
notwithstanding  a  prior  unrecorded  deed  by  the 
debtor,  conveying  all  his  rigbt  and  title  to  the 
same  in  Jaw  or  equity.— Walker  v.  Northern 
Bank,  (Ky.)  18  8.  W.  1U17. 

17.  One  who  purchases  land  from  one  who 
holds  the  legal  title  merely  as  security  for  a  usu- 
rious loan,  while  the  equitable  owner  is  In  pos- 
session, acquires  no  better  title  than  his  grantor 
bad.--Josey  ▼.  Davis'  Adm'r, (Ark.)  18  0.  W.  18.5. 

18.  Tax  Judgments  were  rendered  in  1879,  un 
-der  which  land  was  sold  in  18»0,  and  a  deed 
therefor  was  executed  to  the  purchaser  Novem 
bei  16,  1885.    On   August   16,    1885,  a  quitclaim 
deed  01  the  premises  was  executed  by  a  defend- 


ant In  tiie  tax  judgments  to  plaiatlff,  who  had 
actual  as  well  as  oonstmotlve  notice  of  the  Judg- 
ments. Held,  that  the  fact  that  he  did  not  have 
actual  notice  of  the  sheriff's  sale  under  the  Judg- 
ments did  not  entitle  him  to  protection  as  a  par- 
chaser  withoat  notioe.— Boyd  v.  Bllia,  (Ma.  Sap.) 
18  S.  W.  89. 

19.  A  deed  by  a  man  to  his  second  wife,  of  land 
to  which  the  heirs  of  his  first  wife  are  equitably 
entitled,  passes  good  title,  as  against  a  subse- 
quent conveyance  by  the  same  grantor  to  a  person 
who  is  in  no  way  connected  with  the  equitahl* 
UUe.— Hemdon  v.  Reed,(Tez.  Sup.)  18  a  W.  66S. 

80.  Plaintiff  claimed  under  a  deed  from  his  sis- 
ters. Defendant  alleged  that  he  was  a  purchaser 
for  value  without  notice  of  plaintiff's  convey- 
ance. He  had  purchased  the  land  at  a  tax-sale, 
and,  on  action  to  redeem  brought  by  representa- 
tives of  the  sisters,  had  compromised  the  claim 
with  them;  they  agreeing  that,  on  payment  of 
tGOO  by  him,  Jndgmentshould  be  entered,  vesting 
tiUe  in  him,  which  was  done.  There  was  noevl- 
dence,  outside  of  the  recitals  of  the  Judgment  so 
entered,  that  defendant  paid  the  porohase  money 
or  any  consideration  for  the  land.  Held  insuiB- 
oient  to  sustain  the  plea  of  purchase  withoat  no- 
tice.—Lindsay  V.  Freeman,  (Tex.  Sup.)  18  a  W. 
787. 

Grantee  under  qoltcljriin  deed. 

81.  Where  defendant,  an  attorney,  purchasea 
an  outstanding  title  to  land  held  by  piaintifl^ 
the  title  to  which  defendant  had  examined  for 
plaintifC,  he  holds  in  trust  for  plaintiff;  and  a  pur- 
chaser from  defendant  under  a  quitclaim  deed 
holds  the  title  subject  to  all  the  equities  exist- 
ing l>etween  defendant  and  plaintiff,  though  he 
had  no  notice  of  the  trust  relation  existing  be- 
tween them.— Ek>ff  v.  Irvine,  (Mo.  Hup.)  18  S.  W. 
907. 

VENITB  IN  CIVIL  OASES. 

Actions  conoeming  land. 

1.  Civil  Code,  t  68,  subd.  8,  provides  that  ac- 
tions for  the  sale  of  real  property,  under  a  mort- 
gage lien  or  other  incumbrance,  must  be  brought 
in  the  county  in  which  the  land  is  situated ;  and 
section  870  provides  that,  "in  an  action  to  enforoe 
a  mortgage  or  other  lien.  Judgment  may  be  ren- 
dered for  the  sale  of  the  property,  and  for  the 
recovery  of  the  debt  against  defendant  person- 
ally. "  Held,  that  in  an  action  for  the  speciflo 
performance  of  a  contract  of  sale,  and  for  the 
enforcement  of  the  vendor's  lien  m  sale  of  the 
land,  the  court  of  the  county  in  which  the  land 
was  situated  had  Jurisdiction,  not  only  to  enforce 
the  performance  of  the  contract,  but  also  to  ren- 
der a  personal  Judgment  against  defendant 
though  be  was  not  a  resident  of  nor  summoned 
In  such  county;  as  section  79,  providing  that  no 
Judgment  shall  be  rendered  against  a  defendant 
nnless  the  action  is  brought  in  the  county  in 
which  he  resides  or  is  summoned,  appllc;  only  to 
transitory  actions,  and  does  not  oonnictwith  sec- 
tion 876.— Collins  v.  Park,  (Ky.)  18  8.  W.  1018. 

8.  A  suit  in  equity  to  enjoin  a  railroad  com- 
pany from  removing  earth  from  plaintiff's  lands 
Is  "an  action  for  an  injury  to  real  property," 
within  Civil  Code,  {  81,  providing  that  such  "ac- 
tions must  l>e  brought  in  the  county  in  which  the 
subject  of  the  action,  or  some  part  thereof,  is  sit- 
uated. "—Cox  V.  Little  Rock  &  M.  B.  Ca,  (Ark.) 
18  a  W.  680. 

8.  Hansf.  Dig.  {  489i,  which  provides  that 
actions  for  the  recovery  of  real  estate  or  an  In- 
terest therein  must  be  brought  in  the  county 
where  the  land  lies,  covers  actions  at  law  and 
suits  in  equity,  where  the  Judgment  or  decree 
operates  in  rerri.- HcLaughlln  v.  McCrory,  (Ark.) 
18  a  W.  768. 

i.  Plaintiffs  alleged  that  defendant  entered 
into  a  written  contract  to  convey  real  estate  to 
them,  a  breach  of  the  contract,  and  the  ability 
and  willlagness  of  plaintiffs  to  perform  their 
part  of  the  contract.  The  petition  further  con- 
tained the  ordinary  and  general  allegations  of 
a  petition  in  trespaas  to  &y  title,  aUegioK  tha' 
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OD  the  day  foUowliig  th«  date  of  fb*  abOT«  oon- 
tract,  plidDtifls  were  in  possession  of  the  land  in 
dispute,  "holding  the  same  in  fee-simple. "  Then 
followed  allegations  again  setting  ap  the  atmve 
contract.  The  pravei  was  for  a  joagment  for  tha 
uosseesion  of  the  land,  and  for  the  speoifio  per- 
formance of  the  contracL  Held  that,  tor  tha 
purpose  of  determining  the  venue  of  th4  suit,  the 
sole  object  of  the  action  must  be  regardud  as  one 
tor  the  specific  performance  of  the  contract.— 
Caven  r.  Hill,  (Tex.  Sup.)  18  S.  W.  823. 

Action  8  conoeming  land — Trespass. 

5.  An  action  of  trespass  for  cutting  and  re- 
moving timber  is  within  Civil  Code,  {  ^,  subsec. 
4,  requiring  an  action  for  an  iniury  to  real  prop- 
erty to  be  Drought  in  the  county  in  whicli  the 
propertv  is  situated.— Heehan  v.  Edwards,  (Ky.) 
18  S.  W.  619. 

Beoorery  of  school  lands  by  state. 

0.  Act  April  14,  1883,  (Gen.  Laws  1888,  p. 
106,)  provides  that  where  the  state  seelis  to  re- 
cover more  than  25  sections  of  school  lands  from 
a  fraudulent  purchaser  thereof  the  suit  shall  be 
brought  in  Travis  county  within  13  months  after 
the  passage  of  the  act  Two  days  before  the  ex- 
piration of  the  period  limited  the  state  sued  de- 
fendants in  Mitchell  county  to  cancel  the  sales 
Of  80  sections  of  land  alleged  to  have  been  fraud- 
nlently  pnrchased.  One  defendant  pleaded  to 
the  ]urlsaiotion  on  the  ground  that  the  suit  should 
have  been  brought  in  Travis  county.    After  one 

Sear  from  April  14,  1883,  the  state  amended  by 
ismissing  as  to  six  sections.  Const  art.  5,  S  8, 
provides  that  the  district  courts  shall  have  ]aris- 
diction  of  all  suits  "for  the  trial  of  title  to  land." 
Held,  that  the  district  court  of  the  county  where 
the  suit  was  brought  had  Jurisdiction  of  the  sab- 
lect-matter,  and  that,  as  the  plea  to  the  Juris- 
diction  was  not  urged  till  after  the  state  had 
amended  so  as  to  bring  the  suit  within  the  terms 
of  the  statute,  the  suit  should  not  have  been  dis  - 
missed.— State  t.  Bnyder,  18  S.  W.  106,  fl6  Tex. 
687. 
Action  to  rescind  contract  of  sale. 

7.  An  action  to  rescind  a  contract  for  the 
•ale  of  land  is  a  transitory  action,  and  is  not 
made  local  by  Civil  Code,  i  63,  providing  that 
actions  for  the  recovery,  partition,  sale  under 
mortgage,  or  injury  to  real  property  most  be 
brought  In  the  county  in  which  the  subject  of 
the  action,  or  some  part  thereof,  is  situated. — 
Thompson  v.  Elmore,  (Ky.)  18  8.  W.  285. 

Setting  aside  detachment  of  territory 
from  connty. 

8.  A  bill  by  M.  county  to  have  declared  void 
an  act  annexing  certain  of  its  territory  to  an- 
other county,  in  violation  of  Const,  art.  10,  (  4, 
which  limits  the  amount  of  territory  that  may 
be  detached,  was  properly  filed  in  tbe  chancery 
court  of  M.  county.— Union  County  v.  Knox  Coun- 
ty, (Tenn.)  18  a  W.  254. 

Action  for  wrongiU  death. 

9.  An  action  to  recover  for  a  death  caused  by 
the  negligent  omission  of  another  is  not  an  ac- 
tion for  a  "trespass,"  within  the  meaning  of 
Rev.  St.  art.  1198,  subd.  8,  providing  that, "  where 
the  foundation  of  the  action  is  some  crime, 
offense,  or  trespass"  for  which  a  civil  action  In 
damages  will  lie,  the  suit  may  be  brought  in  the 
county  where  such  crime,  offense,  or  trespass 
was  "committed. "  Bicker  v.  Shoemaker,  (Tex. 
Sup.)  16  S.  W.  645,  followed.— Austin  v.  Cam- 
eron, (Tex.  Sup.)  18  8.  W.  437. 

10.  An  action  against  persons  operating  a 
ferry  for  a  death  caused  by  their  omissions  and 
gross  negligence  in  not  providing  safe  approaches 
and  fastenings  for  their  ferry,  where  the  peti- 
tion does  not  alUrmativelv  allege  that  defendants 
acted  in  person,  and  not  by  agents,  cannot  be  re- 
garded as  an  action  for  an  "offense, "  within  the 
meaning  of  Rev.  St.  art.  1198,  subd.  8,  providing 
tibat,  "where  the  foundation  of  the  action  is  some 
crime,  offense,  or  trespass "  for  which  a  civil  ac- 
tion in  damages  will  lio,  the  suit  may  be  brought 
in  the  county  where  such  crime,  offense,  or  tres- 


pass waa  "oommttted. "  —  AvBtia  ▼.  Cameroav 
(Tex.  Sup. )  18  8.  W.  437. 

Suit  brought  in  proper  county — Effect 

of  amendment. 

11.  Where  one  partner  sues  bis  oopartoer  for 
partition  of  partnership  land  lying  in  the  county 
where  the  suit  is  brought,  the  petition  may  aft- 
erwards be  amended  to  Include  a  money  demand 
against  defendant,  though  he  is  a  resident  of  an- 
other county:  and,  whore  the  venue  of  the  suit 
U  by  consent  changed  to  the  county  of  defend- 
ant's residence,  defendant  cannot  object  that 
such  amendment  was  allowed  while  the  suit  was 
pending  in  the  other  county.— Kendall  t.  Hack- 
worth,  18  &  W.  104,  66  Tex.  4M. 

Change  of  venue. 

13.  The  proviso  of  Rev.  8t  Xo.  U8&,  |  2819, 
"that  where  the  application  for  a  change  of  venue 
Is  founded  on  the  interest,  prejudice,  or  other  ob- 
tection  to  the  Judge,  a  change  of  venue  shall  not 
be  awarded  to  another  county  withont  a  reason- 
able opportnnity  having  first  Doen  allowed  the 
parties  to  agree  upon  a  special  Judge,  or  for  the 
election  of  a  special  judge,  "etc.,  must  be  con- 
strued to  deprive  the  circuit  Judges  of  any  dis- 
cretion to  make  an  order  for  change  of  venne  un- 
til after  "reasonable  opportunity"  for  holding 
an  election  has  been  given;  and  therefore  such 
an  order,  made  without  first  directing  the  elec- 
tion of  a  cpecial  Judge  to  trv  the  case,  is  error, 
though  the  Judge  was  of  opinion  that,  from  the 
nature  of  the  qneation  and  the  state  of  political 
feeling  respecting  the  same,  an  impartial  Judge 
could  not  be  found,  under  the  existing  circum- 
stances, among  the  attorneys  in  attendance  at 
the  court,  from  whom,  under  section  8323,  tha 
election  must  be  made.— State  t.  Bacon,  (Mo. 
Sup.)  18  8.  W.  19. 

Venue  in  Criminal  CSases. 

Bee  Criminal  Law,  8-14. 

Verdict. 

See  Trenpat  to  Try  TUU,  10-18;  Trial,  6»-5<. 
In  crininal  oases,  see  Criminal  Laxo,  61-6S. 
Objections  to,  see  New  TthU,  i-6. 

Vested  Bemaizideirs. 

Bee  WtOt,  21. 

Vice-PrindpaL 

Negligence  of,  see  Matter  and  Servant,  9T-4A, 

Villagres. 

Bee  Ifwnielpai  Corporation*. 

Voluntary  Payment. 

Boe  Payment,  i. 

Voters. 

See  EUctlont  and  Voten. 

Waiver. 

Of  conditions  in  insurance  polioy,  ses  ftuuronci^ 
6,6. 
objections  on  appeal,  see  Appeal,  65,  08^ 

to  pleadings,  see  Pteodina,  23. 

proofs  of  loss,  see  Insurance,  7,  8, 

Warehousemen. 

Carrier's  liability  as,  see  Carrlen,  7. 

Warning  Order. 

Bee  (Frit*.  8-6. 

Warranty. 

See  Coventmts;  Sale,  »-7. 
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WATERS  AND  WATEB- 
COUBSES. 

Bee,  alao,  Naxdgoble  Waten;  Surface  WcUen. 
nowage — Erection  of  railroad  embank- 
ment. 

In  an  action  to  recover  damages  to  plain- 
tiff's  land  resulting  from  an  overflow,  it  ap- 
peared that  defendant,  a  railroad  oompany,  cod- 
straoted  an  embankment  across  a  crees  running 
through  pUIntiS's land.  Plaintiff  Intioduced  ev- 
idence to  show  that  there  were  not  sutBcient  open- 
ings in  the  embankment  for  the  outlet  of  the 
waters  of  the  oreek;  that,  before  the  embankment 
was  built,  for  80  years  plaintiff's  land  was  never 
known  to  overflow,  except  once,  and  that  was 
caused  by  an  nnusual  fall  of  raiu ;  and  that  since 
the  embankment  was  built  every  rise  in  the  creek 
that  amounted  to  anything  overflowed  plaintiff's 
land.  Defendant  Introduced  evidence  to  show 
that  the  land  was  subject  to  overflow  before  the 
embankment  was  built,  and  that  the  openings  in 
it  were  sutBoient,  even  in  freshets,  to  prevent 
the  water  from  standing  on  the  land.  Held,  that 
the  evidence  was  sulBoient  to  jnstifv  the  inry  in 
finding  that  the  damage  was  caused  by  the  em- 
bankment constructed  by  defendant  — Dallas  ft 
W.  Rj.  Ca  T.  Kinnard,  (Tex.  Bnp.)  18  B.  W.  1062. 

Ways. 

BtoEcuemenU;  BUihwayt. 

Wife's  Separate  Estate. 

Bee  Htuband  and  Wife,  1-lS. 

whjLiS. 

Bee,  aiao,Degoent  and  Dtetrflmtion;  Exeeuton 
and  Aaminiatrntors. 

Property  aubject  to  testamentary  dis- 
position— Life  insuranoe. 

1.  A  benefit  certificate,  x)ayable  tothe  assured. 
Is  subject  to  bequest  by  htm. — Catholic  Knights 
of  America  v.  Kuhn,  (Tenn.)  18  a  W.  886. 

5.  The  rule  that  a  benefloiarf  can  receive 
only  the  amount  of  his  insurable  interest  in  the 
insured  does  not  apply  to  a  bequest  of  insurance 
by  a  debtor  to  a  creditor,  since  in  such  cases  the 
beneficiary  takes  by  the  will,  and  not  by  virtue 
of  any  insurable  interest — Catholic  Knights  of 
America  v.  Kuhn,  frenn.)  18  S.  W.  885. 

Exeoation — By  married  woman. 

8.  Under  0«n.  St  o.  62,  art.  8,  i  6,  which 
provides  that  certain  courts  may,  on  the  Joint  pe- 
tition of  a  husband  and  wife,  empower  the  wife 
to  dispose  of  her  property  by  will:  and  undor 
Gen.  8t.  o.  118.  $  5,  which  provides  that  no  will, 
not  wholly  written  by  the  testator,  shall  be  valid 
unless  subscribed  and  aoknowledged  in  the  pres- 
ence of  two  credible  witnesses,  who  shall  sub- 
scribe their  names  to  the  will  in  the  presence  of 
the  testator.— a  paper  executed  by  a  married  wo- 
man as  a  will,  but  not  wholly  written  by  her,  and 
made  before  she  is  empowered  by  a  competent 
court  to  dispose  of  her  estate,  is  not  valid  unless 
subsequently  reacknowledged  and  attested  after 
her  disability  Is  removed. — Qregorr  t.  Dates, 
(Ky.)  18  B.  W.  281. 

•  Attestation. 

4.  Under  the  statute  requiring  two  witnesses 
to  a  devise  of  land,  where  a  will  is  attested  by 
one  competent  witness  and  by  another  who  was 
not  competent,  the  flndingot  the  judge  admitting 
the  will  to  probate  will  m  reversed.— Simmons 
V.  Lecmard,  (Tenn.)  18  8.  W.  280. 

6.  It  is  not  necessary  that  an  attesting  wit- 
ness should  see  testatrix  sign  the  paper,  nor  that 
be  should  subscribe  it  in  tr>e  presence  of  the 
other  witness. — tiimmons  v.  Leonard,  (Tenn.)  18 
B.  W.  880. 

0.  A  subscribing  witness  to  a  will  testified 
that  he  did   not  know  whether  testatrix  had 


signed  the  paper  or  not  befbie  he  wltneaeed  it. 

He  did  nut  see  her  signature,  and  no  one  told 
him  it  was  on  the  paper.  Testatrix  told  witness 
that  she  desired  nim  "to  sign  a  will"  for  her. 
Afterwards  a  paper  was  produced  from  her  bureau 
by  a  third  person,  and  presented  by  the  latter  to 
witness  for  slgualure.  Held,  that  It  did'  not  suffl- 
cieotly  appear  that  the  paper  had  been  signed  by 
testatrix  when  witness  subscribed  it.— Simmons 
V.  Leonard,  (Tenn.)  18  8.  W.  3S0. 

7.  Where  the  signature  of  a  witness  to  a 
will,  who  Is  nnable  to  see  to  write,  is  written  by 
a  third  person  at  the  requnst  of  witness,  but  is 
not  accompanied  by  some  mark  or  sign  indicat- 
ing his  adoption  of  the  writer's  act,  the  subscrip- 
tion is  InsufBcient. — Simmons  v.  Leonard,  (Tenn.) 
18  S.  W.  280. 

8.  Where  the  signature  of  a  witness  to  a 
will,  who  is  unable  to  see  to  write,  is  written  by 
a  tJiird  person  at  the  request  of  witness,  such 
subscription  is  wholly  ineliectnal  where  the  per- 
son who  wrote  the  signature  was  the  principal 
devisee,  and  incompetent  as  a  witness  in  his  own 
name.— Simmons  v.  Leonard,  (Tenn.)  18  S.  W. 
280. 

0.  The  attesting  witness  to  a  will,  whose  sig- 
nature was  written  by  the  principal  devisee,  did 
not  inspect  the  instrument  to  which  be  requested 
the  devisee  to  sign  bis  name,  nor  did  he  pui  any 
mark  or  sign  on  it  to  render  subsequent  recogni- 
tion assured.  He  did  not  know  any  of  its  con- 
tents, and  he  was  not  asked  to  identify  it,  when 
his  deposition  was  taken.  Held,  that  the  sub- 
scription was  invalid.  —  Simmons  ▼.  Leonard, 
(Tenn.)  18  a  W.  280. 

Bevooation— By  marriage. 

10.  The  fact  that  by  antennptial  contract  a 
wife  is  to  retain  all  her  property,  and  have  only 
specific  and  restricted  marital  rights  In  her  hus- 
band's property,  does  not  take  a  will,  previously 
made  by  him,  outside  of  Oen.  St  o.  118,  S  9,  pro- 
viding that  the  marriage  of  any  person,  after 
making  a  will,  revokes  the  will.  Stewart  v. 
Mulholland,  (Ky.)  10  B.  W.  128,  distinmiished. 
—Hansom  v.  ConneUy,  (Ky.)  18  B.  W.  1039. 

Probate  and  contest. 

11.  The  propounder  of  a  will  having  died  just 
before  term-time,  and  a  revivor  being  therefore 
necessary,  the  ooutestanta  are  entltleoT  to  a  con- 
tinuance, refusal  to  grant  which  is  ground  for 
reversal.— Grove  v.  Grove's  Adm'rs,  (Ky.)  18  8. 
W.  458. 

12.  Under  Oen.  St.  o.  118,  S  86,  providing  for 
•  ]nry  "to  try  whether  or  how  mucn  of  any  tes- 
tamentary paper  produced  is  or  is  not  the  last 
will  of  the  testator, "  it  is  error  to  refuse  to 
charge  such  a  jury  that,  "if  they  find  from  the 
preponderance  of  the  evidence  that  any  clause  of 
the  paper  •  •  •  was  procured  by  the  undue 
influence  of  the  person  or  persons  tsiking  under 
said  clause,  •  •  •  they  should  find  that  such 
clause  of  said  paper  was  not  the  true  will"  of  the 
testator,  as  suoh  refusal  constrains  the  jury  to 
sustain  the  will  as  an  entirety  in  order  to  uphold 
the  valid  portions.— WiUs  v.  Tanner,  (Ky.)  18  S. 
W.  186. 

18.  The  contestants  of  a  will.  In  order  to  get 
before  the  jury  the  wish  of  the  testator's  father 
that  the  ^late  devised  by  the  father  to  the  tes- 
tator should  pass  to  the  contestants  in  case  of 
the  testator's  death  without  children,  introduced 
in  evidence  the  record  of  a  litigation,  the  decis- 
ion in  which  vested  in  the  testator  the  absolute 
title  to  said  estate.  Held,  that  the  instruction 
that  the  testator  "had  a  right  under  the  law  to 
dispose  of  by  will  the  estate  he  derived  throngll 
the  will  of  his  father"  was  argumentative.— 
Wills  T.  Tanner,  (Ky.)  18  B.  W.  166. 

14.  Where  a  will  is  admitted  to  probate  by  the 
dork  of  tho  court  in  vacation,  and  the  court  snl>- 
sequently  causes  an  order  to  be  entered,  reciting 
that  tbe  will  has  been  fully  proved  before  the 
clerk,  and  that  the  same  is  approved  by  the  court, 
this  is,  in  effect,  an  order  of  probate,  and  not 
merely  an  order  approving  the  action  of  the  clerk. 
—Davie  V.  Davie,  (Ark.)  18  8.  W.Jm.  , 
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Probate  and  contest— XSbot  of  order 

probating  invalid  will. 

13.  An  order  of  the  oountj  eonrt  probating 
•nd  admitting  to  record  a  paper  executed  bv  s 
married  woman  as  a  will,  but  Inralid  as  such  be- 
cause made  before  she  was  empowered  by  a  com- 
petent court  to  dispose  of  her  estate,  as  required 
07  Oen.  St.  c  63,  art.  8,  |  6,  does  not  operate  to 
make  it  a  valid  will.— Gregory  v.  Oates,  (Ey.) 
18  8.  W.  281. 

Description  of  devisees  and  legatees. 

16.  A  testator  bequeathed  to  his  brother  the 
interest  arising  from  the  Investment  of  certain 
money,  but  the  principal  was  to  go  to  the  brotb- 
«r*s  children,  in  case  he  bad  any.  If  the  brother 
died  without  "heirs,"  the  testator's  sister  was  to 
bare  the  money  upon  the  same  conditions.  Ueld, 
that  the  word  '' heirs  "was  manifestly  used  in  the 
sense  of  "children. "  —  Franklin  v.  Franklin, 
(Tenn.)  18  8.  W.  61. 

17.  Testator  left  his  property  In  trnst  for  his 
wife  and  children,  and  directed  that  when  all  his 
-children  were  dead  the  real  estate  should  be  sold 
to  the  best  advantage,  and  the  proceeds  equally 
divided  among  his  wife,  or  the  heirs  of  her  mar- 
riage to  testator,  or  the  heirs  of  ber  former  mar- 
riage, and  testator's  grandchildren,  or  their 
heirs  living  at  the  time.  BeUL,  that  the  grand- 
«hildren,  on  the  death  of  testator's  last  child, 
take  the  property  per  capUn  and  not  per  »ttrpe». 
— Magnire  v.  Moore.  'Ho.  Bup. )  18  3.  W.  897. 

Sstates  devised. 

IS.  A  will  devised  real  estate  to  the  testator's 
■on,  and  provided  that  the  estate  so  devised 
should  be  held  in  trust  for  the  son  until  be 
«bould  arrive  at  the  age  of  28  years,  and  in  tbe 
mean  time  his  guardian  thereby  appointed  should 
educate  and  maintain  him  from  the  income  of  tbe 
property;  but  no  forfeiture  of  the  estate  was  pro- 
vided ir  the  son  attempted  to  alienate  the  property 
before  tbe  period  fixed,  field,  that  tbe  limita- 
tion was  not  inoonsistent  with  the  fee,  and  did 
not  deprive  the  son  of  tbe  power  of  alienation  on 
becoming  of  age.— Sean's  Ouardian  v.  Sean, 
(B:y.)  18  8.  W.  1032. 

19.  A  testator  provided  that  "all  the  Interest 
my  son  D.  may  have  In  my  estate  I  will  and  be- 
-queath  to  him  in  trust  for  the  use  and  benefit  of 
his  wife  and  bodily  heirs;  he  to  execute  no  bond 
as  such  trustee,  and  to  have  a  life-estate  in  same. " 
Held,  that  a  subsequent  clause  in  the  will  which 
provided  for  testator's  wife,  and  then  directed 
tbe  balance  of  his  estate  to  be  equally  divided 
between  all  bis  children,  was  Intended  to  be 
construed  with  and  qualified  by  the  condition 
contained  in  tbe  former  clause.  In  such  case  the 
apparent  inconaistenoy  between  defendant's  hold- 
ing land  in  trust  for  his  wife  and  bodily  heirs, 
•^  bts  having  a  life-estate  In  the  same,  will  be 
reconciled  by  interpreting  the  life-estate  men- 
tioned to  mean  simply  a  right  to  reside  with  his 
wife  and  children  on  the  land,  and  with  them  to 
derive  support  therefrom. — Brown's  Adm'r  v. 
Brown,  (Ky.)  18  8.  W.  621. 

30.  Testator,  by  his  will,  after  devising  ao 
much  of  his  residuary  estate  to  his  wife  as  should 
be  necessary  for  her  support  for  life,  remainder 
to  bis  daughter,  N.,  and  her  cbildren,  authorlxed 
his  executors  to  sell  all  property  in  their  discre- 
tion, except  his  Interest  in  H.'s  estate;  "that  I 
wish  to  stand  undisposed  of  for  the  benefit  of  my 
daughter,  N.,  and  her  cbildren;  and  at  the  death 
of  my  wife  whatever  property  she  may  choose 
t«  keep  is  to  be  returned  to  my  grandchildren,  as 
,  before  described;  but  in  the  case  of  the  death  of 
JN.  and  ber  children,  so  that  she  or  they  leave  no 
living  issue,  whatever  remains  of  my  estate  is 
to  return  to  my  legal  heirs,  as  though  I  bad  died 
without  will  or  issue. "  field,  that  on  the  widow's 
deatb  N.  and  ber  children  took  an  absolute  title 
in  tbe  Interest  In  M.'s  estate.— Cornwall's  As- 
signee V.  Falls  City  Bonk,  (£y.)  18  8.  W.  492. 

— ^  Vested  remainder. 

81.  Testator,  by  a  codicil,  gave  his  wife  100 
aorea  of  land,  and  further  provided  that  the  re- 


mainder be  sold  and  divided  as  provided  in  hiM 
will,  "except  B.  L.  Dungan,  who  I  will  and  de- 
vise the  above  100  of  land  willed  to  my  wife, 
Sarah, "  to  go  to  him  at  her  deatb,  on  condition 
tbat  he  stay  with  and  support  her;  "otherwise 
to  be  void  if  he  shall  fall  to  perform  my  wilL  ' 
field,  that  he  took  a  vested  remainder,  and  there- 
fore, the  conditions  being  conditions  subsequent, 
non-oompliance  therewith,  due  to  no  fault  of 
his,  he  being  ready  and  willing  to  comply, 
would  not  divest  him  of  bis  estate. — Bryant's 
Adm'r  v.  Dungan,  (Ey.)  18  &  W.  080. 

Contingent  remainder. 

88.  Testator  left  his  property  in  trnst  tor  his 
wife  and  children,  and  directed  tbat  when  all  his 
children  were  dead  the  real  estate  should  be  sol  j 
to  the  best  advantage,  and  the  proceeds  equally 
divided  among  bis  wife,  or  the  heirs  of  her  mar- 
riage to  testator,  or  the  heirs  of  her  former  mar- 
riage, and  testator's  grandchildren,  or  their 
heirs  living  at  the  time,  field,  that  tbe  widow 
took  a  contingent  remainder,  dependent  on  her 
surviving  testator's  last  child,  and  that  thechild, 
if  any,  of  the  former  marriaga,  also  took  a  con- 
tingent remainder,  dependent  on  his  surviving 
his  mother  and  testator's  last  child. — Maguiie  v. 
Moore,  (Mo.  Sup.)  18  a  W.  8U7. 

Fee-simple. 

S8.  In  a  suit  to  set  aside  deeds  by  plaintiff  to 
a  railroad  company,  it  appeared  tbat  her  deceased 
husband  had  conveyed  to  tbe  company  an  ease- 
ment of  a  right  of  way  and  depot  g^rounds;  tbat 
thereafter  he  conveyed  to  plaintiff  230  acres,  to 
be  conveyed  by  ber,  out  of  a  tract  of  land,  to  the 
company.  Tbe  husband  owned  about  8,000  acres  as 
his  separate  estate  at  his  death.  He  devised  no 
particular  lands  to  the  cbildren,  but  tbe  portion 
each  was  to  have  was  to  be  selected  and  desig- 
nated by  plaintiff.  Tbere  was  much  more  land 
than  was  needed  to  comply  with  the  provisions 
of  the  will.  The  will  provided  that,  after  mak- 
ing such  selections  for  the  children,  the  remain- 
der "I  give  to  my  wife,  to  control  and  use  as  she 
may  see  proper,  In  every  respect  as  her  own.  * 
She  made  no  designation  of  any  lands  to  her  chil- 
dren until  after  she  had  delivered  the  deeds  in 
question,  field,  under  Rev.  St.  art.  551,  which 
provides  that  "every  estate  in  lands  which  shall 
thereafter  be  devised  to  one,  although  other  words 
heretofore  necessary  at  common  law  to  transfer 
an  estate  in  fee-simple  be  not  added,  shall  be 
deemed  a  fee-simple,  if  a  less  estate  be  not  lim- 
ited by  express  words,  or  do  not  appear  to  have 
been  devised  by  construction  or  operation  of 
law, "  that  plaintiff  had  legal  authority  to  con- 
vey the  land  in  controversy  Independent  of  the 
deed  to  her  of  260  acres. — May  v.  Ban  Antonio  * 
A.  P.  Town-Site  Co.,  (Tex.  Sup.)  18  a  W.  SSa. 

84.  Gen.  St  c.  6S,  art  1,  (  8,  provides  that  all 
estates  which  in  former  times  would  have  been 
deemed  estates  in  tail  shall  henceforth  be  held 
to  be  estates  in  fee-simple,  and  that  eveiv  limit- 
ation on  such  an  estate  shall  be  valid  if  the  same 
would  l>e  valid  when  limited  upon  an  estate  la 
fee-simple.  A  testator  devised  land  to  his  wife 
for  life,  with  remainder  to  his  daughters,  "and 
the  heirs  of  their  bodies, "  and  direot«d  tbat.  If 
any  one  of  his  daughters  should  die  without 
heirs  of  her  t>ody,  then  her  share  should  go  to  the 
surviving  daughters,  field,  that  each  devisee 
took  an  estate  In  tee-simple,  defeasible  only  in 
the  event  of  ber  dying  withoat  issue  during  the 
life  of  the  life-tenant.— Frultt  v.  Holland,  (Ky.) 
18  8.  W.  868. 

Life-estate. 

26.  A  will,  after  providing  for  the  payment  of 
testator's  debts,  directed  tbe  executor  to  "deliver 
the  remainder  to  my  wife,  •  •  •  who  is  re- 
quested and  expected  to  manage  same  to  the  best 
advantage  in  oaring  for  and  educating  the  chil- 
dren and  supporting  herself. "  HtUd,  that  such 
will  vested  only  a  life-estate  in  the  widow. 
Frank  v.  Unz,  (Ky.)  16  a  W.  718,  followed.— 
Weaver  v.  Weaver's  Sz'r,  (Ej^t  IB  a  W|.  888. 
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Estates  devised — ^Perpetuities. 

as.  A  de-rise  to  testator's  son,  seven  yean  old, 
for  life,  remainder  to  the  son's  ctalldren  for  life, 
remainder  to  the  son's  grandchildren  in  fee.  Is 
void,  the  gift  to  the  son's  grandchildren  contra- 
vening  the  rule  against  perpetuities,  and  with 
it  falling  the  other  gifts. — Loclcridee  v.  Mace, 
(Ha  Sup.)  18  &  W.  1146;  Same  y.  liarlner.  Id. 
114& 

Bights  of  devisees  and  legatees. 

87.  A  testator  bequeathed  to  his  brother  the 
Interest  arising  from  the  investment  of  certain 
money,  but  the  principal  was  to  go  to  the  broth- 
er's ohlldren,  in  case  he  had  any.  BeUt  that, 
upon  the  determination  of  the  brother's  life- 
estate,  the  principal  of  the  f  and  belonged  to  his 
snrriTing  children  aa  a  class,  subject  to  the  in- 
crease or  diminution  of  its  members  in  oonse- 
gnenoe  of  births  and  deatha.— Franldln  v.  Trank- 
Un,  (Tena.)  18  B.  W.  61. 


WITNESS. 

Bee,  also,  DepoHtion;  Evidence. 

Absence  of,  as  ground  for  continuance,  see  Con- 
tinuance, i-i;  Criminal  Law,  15-21. 

Exclusion  from  court-room,  see  Crtminat  Law, 
29-81. 

Presence  at  trial,  right  to  nse  deposition,  see 
Depositinn,  1, 2. 

Vested  right  to  testimony,  see  Constitutlonat 
Law,  10. 

Hosband  and  wife. 

1.  A  widow  is  competent,  in  a  salt  against 
Iter  husband's  estate,  to  testify  to  the  genuine- 
ness of  bis  signature,  from  Information  of  his 
handwriting  which  she  derived  before  marriafre. 
— StiUweil  V.  Fatten,  (Mo.  Sup.)  18  B.  W.  1075. 

Sl  In  an  action  by  a  wife  to  set  aside  a  sale 
of  land  under  an  ezecntlon  issued  against  her 
husband,  there  is  no  error  in  admitting  the  wife's 
testimony  as  to  her  purchase,  ownership,  and 
possession  of  the  land,  her  husband  not  toBtifv- 
ing.— Ralson's  Adm'z  r.  Williams,  (Ey.)  IS  S. 
wTs. 

Man  and  mistress. 

8.  rhe  statute  prohibiting  husband  and  wifa 
from  testifying  against  each  othnr  does  not  ex- 
clude the  testimony  of  a  defendant's  mistress. — 
Sims  T.  State,  (Tex.  App.)  18  S.  W.  HO. 

Privileged  oomnmnications. 

4.  Rev.  St  1889,  S  8925,  providing  that  a  phy- 
aician  shall  lie  incompetent  to  testify  concerning 
Information  acquired  from  a  patient  while  at- 
tending him  in  a  protessional  character,  uierely 
confers  the  privilege  of  suppressing  suob  infer 
mation  upon  the  patient,  which  the  latter  may 
waive.— Davenport  t.  City  of  Hannibal,  (Ma 
Bup.)  18  8.  W.  1122. 

— —  Attorney  and  client. 

B.  (Communications  made  to  a  lawyer  em- 
ployed to  draw  a  will,  relative  to  the  amount  of 
land  which  the  testator  intended  to  convey  by  a 
certain  deed  theretofore  executed,  are  not  admis- 
sible in  a  salt  to  reform  the  deed  after  the  tes 
tstor's  death,  on  the  ground  of  mistake.— Koontz 
V.  Owens,  (Ma  Sap.)  18  8.  W.  928. 

8.  In  a  trial  for  murder,  testimony  of  de- 
ceased's attorney  that,  several  days  before  the 
killing,  deceased  asked  his  advice  as  to  how  he 
could  kill  defendant  and  avoid  the  legal  con- 
sequences, is  not  a  privileged  commanication.— 
Bverett  v.  Stote,  (Tes.  App.)  18  B.  W.  674. 

Transactions  with  decedents. 

7.  Rev.  St.  1889,  {  8918,  provides  that  where 
one  of  the  original  pturties  to  a  contraot  is  dead 
the  other  party  cannot  testify  either  in  his  own 
favor  or  in  the  favor  of  a  i>erson  claiming  under 
him.  Held,  where  a  note  was  executed  to  a 
husband  and  wife  to  secure  the  price  of  land  sold 
by  the  wife,  and  which  was  her  property,  and 
the  note  was  given  to  the  wife  by  the  husband,  I 


that  she  was  not  disqnaiUled  to  testify  to  that 
fact,  since  it  was  given  her,  not  as  a  gift,  but  be- 
cause it  represented  her  land  and  belonged  to 
her.— Magee  v.  Buroh,  (Ma  Sup.)  18  B.  W.  1078. 

8.  In  an  action  against  the  makers  of  a  not* 
fonnd  among  the  valuable  papers  of  the  deceased 
payee,  one  of  the  makers  is  incompetent  to  tes- 
tify that  he  received  a  letter,  which  be  had  lost, 
from  the  payee,  in  the  latter's  life-time,  author- 
izing a  renewal  of  the  note  sued  on,  and  prom- 
ising to  return  such  note  as  satlstled,  on  receipt 
of  the  renewal  note;  that  the  renewal  note  was 
executed  and  delivered  to  the  payee;  and  that 
he  failed  to  return  the  note  in  suit,  as  prom- 
ised,—sinoe  such  testimony  includes  both  a 
"transaction  with"  and  a  ''statement  by"  th» 
deceased,  within  Code,  (Mill.  *  V.)  |  4565,  which 
prohibits  a  party  sued  by  the  personal  represent- 
ative of  a  decedent  from  testifying  as  to  any 
"transaction  with  or  statement  by  deceased.  "— 
Montague  v.  Thomason,  (Tenn.)  18  S.  W.  264. 

9.  The  fact  that  the  exchange  or  novation  of 
the  notes  was  accomplished  by  written  corre- 
spondence Vetween  the  parties  does  not  render 
the  testimony  competent,  sinoe  the  statute  makes 
no  distinction  between  writtm  and  verbal  trans- 
actions or  statements.— Montafue  r.  Thomason, 
(Tenn.)18a  W.  264. 

10.  The  Kentuc^  statute,  providing  that  no- 
person  shall  testify  for  "  himself  aa  to  any  verbal 
statement  of  a  deceased  person,  will  not,  in  a 
suit  by  two  beneficiaries  against  the  executor  of 
their  deceased  trustee  to  establish  the  trust,  pre- 
vent each  from  testifying  In  favor  of  the  other  aa- 
to  conversations  of  the  deceased  trustee  respect 
Ing  the  trust.— Beach  v.  (Cummins'  Ex'x,  (Ky.) 
18  8.  W.  860;  Beach's  Adm'r  v.  Same.  Id! 

11.  &i  an  action  against  the  makers  of  a  note, 
found  among  the  valuable  papers  of  the  deceased 
payee,  a  son  of  one  of  the  makers  is  competent  to 
testify  as  to  the  contents  of  a  lost  letter,  written 
to  his  father  by  the  deceased  payee,  authorizing 
a  renewal  of  the  note  sued  on,  and  promising  to 
return  such  note  as  satisfied,  on  receipt  of  the 
renewal  note;  and  also  that.  In  a  personal  inter- 
view with  the  deceased  payee,  the  latter  agreed, 
to  a  renewal  of  the  note  in  suit,  and  to  return 
such  note  on  receipt  of  the  renewal  note, — since 
the  prohibition  of  (Code,  (Hill.  &  V.)  {  4665, 
against  testimony  as  to  transactions  with  or  state- 
ments by  decedents  extends  only  to  parties  to  the 
action ;  and  the  fact  that  the  son  was  acting  as- 
agent  for  the  makers  in  procuring  the  renewal  is 
immaterial.— Montague  v.  Thomason,  (Tenn.)  18. 
8.  W^.  804, 

la.  Rev.  St  art  8348,  providing  that  in  snlta- 
against  executors  or  administrators  no  party 
shall  testify  ■'to  any  transaction  with  or  state- 
ment by  the  testator  or  intestate,  unless  called 
to  testify  thereto  by  the  opposite  party, "  does 
not  prevent  a  i>arty  suing  executors  from  testify. 
Ing  that  he  had  lost  a  note  owned  by  him,  and 
purporting  to  be  executed  by  the  deceased.— 
Choate  v.  HuH,  (Tex.  App.)  18  8.  W.  87. 

Privilege  ftom  fttmishing  self-incrimi- 
nating  evidence. 

18.  The  act  of  1889,  "for  the  punishment  of 
pools,  trusts,  and  conspiracies,"  requiring  some 
ofBoer  of  every  corporation  to  inform,  under  oath, 
the  secretary  of  state,  whether  the  corporation 
has  violated  the  act,  and  prescribing  a  fine  on  th» 
oorporation  and  forfeiture  of  its  property,  and  fine 
or  imprisonment  of  the  officers,  in  case  it  or  they 
have  violated  the  act,  is  in  confiict  with  the  con- 
stitutional declaration  that  "no  person  shall  be 
compelled  to  testify  against  himself  in  a  criminal 
case."— State  v.  Simmona  Hardware  Co.,  (Mo. 
Bup.)  18  S.  W.  llSSw 

Examination. 

14.  In  an  action  for  seduction  and  breach  of 
promise  of  marriage,  where  plaintiff  testified  that 
defendant  took  her  into  the  woods  and  that  she 
was  there  examined  by  a  doctor,  and,  on  cross-ex- 
amination, replied  that  she  saw  somebody  on  the 
trip,  but  did  not  rememlrar  who  it  was,  a  ques- 
tion bv  the  court,  "Did  you  see  anybody  as  you- 
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went  down  In  the  woodst"  waa  not  «mr,  •■  ••• 
suming  as  matter  of  fact  that  she  went  into  the 
woods.— Graham  t.  ]IcBeynold8,(Tens.)  Itt  8.  MT. 
872. 

Cross-  examination. 

16.  Upon  trial  for  assault  with  a  dangerous 
weapon,  the  accused,  after  be  had  been  examined 
bj  his  counsel  and  directed  to  take  his  seat,  an- 
nounoed  to  the  Jury  that  he  was  a  peaceable  citi- 
zen, and  had  no  idea  of  shooting  tiie  prosecuting 
witness;  whereupon  the  state's  attorney  asked 
him  whether  he  had  had  trouble  with  many  other 
neighbors.  Held,  that  although  this  method  of 
oross-ezamination  was  improper,  yet,  as  the  de- 
fendant bad  placed  his  character  as  a  peaoea^.^ 
man  in  issue,  the  error  was  not  sufficient  to  re- 
verse the  judgment.— Taylor  ▼.  Commonwealth, 
(Ky.)  18  S.  W.  853. 

16.  Where  defendant  in  his  cross-examination 
Tolnutecrs  the  statement  that  he  went  away,  it 
Is  proper  to  allow  him  to  be  asked  when  he  went 
awav.— State  v.  Adams,  (Ho.  Sup.)  18  8.  W.  lOOU 

17.  A  witness  who,  on  cross-examination,  ad- 
mits having  made  statements  impeaching  her 
direct  testimony,  may  explain  why,  how,  and 
onder  wliet  circumstances  she  made  them.— Gra- 
ham 7.  McBeynolds,  (Tenn.)  18  8.  W.  872. 

18.  In  an  action  for  seduction  and  breach  of 
promise  of  marriage,  plaintiff's  stepmother,  who 
was  also  defendant's  sister,  testified  that  she 
allowed  plaintiff  to  go  to  defendant's  house  after 
she  Imew  of  the  improper  relations  between 
them,  and  that  plaintiff  was  21  years  old  when 
her  child  was  born.  In  reply  to  a  quesUon 
whether  a  previous  statement  of  witness  that 
plaintiff  was  a  child  was  not  incorrect,  witness 
stated  that  "she  was  a  child  in  ways  and  man- 
ners, and  as  innocent  aa  a  child:"  defendant  "al- 
most raised  her,  and  I  taught  her  to  love  and 
respect  him. "  Beld  admissible  to  explain  why 
witness  allowed  plaintiff  to  go  to  defendant's 
house,  the  sofflcienoy  of  the  explanation  being  a 
anesilon  for  the  jury.— Graham  v.  McReynolos, 
(Tenn.)  18  H.  W.  S72. 

OredlblUty. 

19.  Though  defendants  in  a  criminal  case  are 
competent  witnesses  in  their  own  l>ehalf,  their 
interest  in  the  result  may  be  taken  into  considera- 
tion in  determining  the  credibility  of  their  testi- 
mony.—SUte  V.  Noeninger,  (Mo.  Bupw)  18  8.  W. 

Ma 

— —  Impeachment. 

90.  In  a  prosecution  for  seduction,  evidence  of 
aneoiflo  immoral  aots  on  the  part  of  tne  girl  is  in- 
admissible for  the  purpose  of  Impeacning  her 
«redibiU^.— State  v.  llogers,  (Mo.  Sup.)  18  8.  W. 

81.  Defendant,  desiring  to  Impeach  witness  C. 
by  witness  W.,  called  C. 's  attention  to  certain 
statements  made  by  him  to  W. ,  and  to  the  time 
and  place  of  making  them,  but  designated  W.  as 
"Henry"  when  his  nama  was  "Harry.'*  Held 
that,  as  C.  understood  who  was  meant,  the  foun- 
dation for  the  impeachment  was  properly  laid. 
— Mahaney  v.  St.  Louis  &  H.  Ry.  Co.,  (Mo.  Sup.) 
18  8.  W.  896. 

82.  In  an  action  against  the  operator  of  a  rail- 
road by  a  servant,  for  injuries  sustained  by  rea- 
son of  an  unlocked  switch  while  attempting  to 
<x)uple  cars,  where  defendant's  superintendent, 
on  beiuK  examined  as  a  witness  for  defendant, 
has  testided  that  he  never  gave  plaintiff  an  or- 
der to  couple  cars,  he  may,  on  cross-examination, 
for  the  purpose  of  laying  a  foondatlon  to  impeach 
Us  testimony,  be  asked  whether  he  did  not,  after 
the  accident,  state  to  plaintiff  that  he  gave  the 
order.— Hamilton  v.  Rich  Hill  Coal  Min.  Co., 
(Mo.  Sup.)  18  a  W.  977. 

28.  Inan  action  against  the  receivers  of  a  rail- 
road company  for  injuries  resulting  from  a  de- 
fective culvert,  defendants'  road-master,  intro- 
duced as  a  witness  by  them,  with  a  view  of  im- 
peaching his  testimony,  was  asked  if,  two  days 
after  the  injury,  he  did  not  state,  in  the  presence 
of  a  certain  person,  that  the  culvert  was  built 
-with  dry  masonry,  and  was  not  worth  "a  damn, " 


and  he  replied  that  he  did  not.  BeUL,  that  proof 
Uiat  he  did  make  the  statement  was  admissible. 
—Bonner  v.  Mayfleld,  (Tex.  Sup.)  18  8.  W.  *(&. 

84.  The  fact  that  a  defendant  has  already 
successfully  attacked  the  character  of  the  state's 
witness  for  truth  and  veracity  would  not  pre- 
clude him  from  introducing  cumulative  testi- 
mony.—Browder  V.  State,  (Tex.  App.)  IS  8.  W. 
197. 

85.  On  oross-examlnation,  plaintiff  asked  de- 
fendant's witness  whether,  on  the  morning  and 
at  the  place  of  the  wreck  to  a  train,  he  toxd  one 
A.  that  he  had,  before  t^  aocldent,  called 
the  attention  of  the  road-maater  to  the  dangerous 
position  of  the  fallen  rock,  which  canaad  it.  to 
which  the  witness  replied,  "No."  A.  was  then 
recalled,  and  asked  whether  the  witness  had  not 
so  stated  to  him,  and  replied  that  he  had.  field, 
that  the  questions  and  answera  were  admlssibla 
to  show  that  the  witness  had  made  a  different 
statement,  though  such  statement  waa  no  part  of 
the  r«8  oMtcs.— Little  Rook  &  Ft  &  By.  Co.  T. 
VoBS,  (Ark.)  18  S.  W.  178. 

On  oross-examlnation. 

9R.  In  an  action  for  damages  to  land  from  tha 
overflow  of  a  river,  caused  by  a  railroad  embank- 
ment, a  witness  having  testified  that  the  land 
was  practically  worthless  after  the  overflow,  it 
was  proper,  as  a  test  of  his  credibility,  to  inquire 
as  to  the  price  of  certain  adjacent  lands,  sold  by 
him  about  two  years  after  the  overflow.— Gulf, 
C.  &  S.  F.  uy.  Co.  T.  hepner,  (Tex.  Sup.)  IS  & 
W.  441. 

87.  A  defendant  in  a  criminal  caas,  who  baa 
testified  in  bis  own  behalf,  may  be  aalted  b7  the 
state,  for  purpose  of  impeachment,  if  be  did  not 
secretly  send  a  letter  while  he  was  confined  in 
jail,  though  he  had  not  testified  about  any  letter 
when  examined  in  his  own  hehalL— vnuta  t. 
State,  (Tex.  App.)  18  8.  W.  468. 

88.  On  a  trial  for  larceny,  where  the  defend- 
ant had  testified  in  his  own  behalf,  it  was  proper, 
for  the  purpose  of  discreditiuK  him,  to  ask  liim 
on  cross-examination  whether  he  iiad  ever  been 
convicted  of  stealing,  and  whether  ha  had  been 
arrested  for  breaking  into  a  house  and  stealing 
coffee,  and  sent  to  the  work-house  therefor.— 
Burdette  v.  Commonwealth,  (Ey.)  18  a  W.  lOlL 

Words  and  Plirasea. 

"Debts, "  see  Municipal  CorporoMotu,  SB. 
"Malice, "  see  Humfcfde,  6,  6. 
"Matter  of  contract, "  see  Juattees  of  Oit  1 
"Offense, "  see  Fenue  in  GivU  Caset,  10. 
"Serious  bodily  injury, "see  Aatault  €Uld  Bat- 
tery, 1. 
"Trespass, "  see  Venue  in  Civil  Coast.  9, 
"Using  weapon, "  aea  Homietde,  18. 

WBITB. 

See,  alao,  Arrett;  AttaOiment;  JBrror,  ITrit  iff; 
mxeeutictn;  Oamiahtnent;  Injunction;  Mnn- 
damvs:  Prohibition,  IFrlt  of;  Quo  Warranto. 

Service  of  procesa  on  lunatioin  partition  proceed- 
Ings,  see  Partition,  S. 

Notloe  of  relief  demanded. 

1.  Where  the  petition,  in  an  action  on  aeratal 
notes,  with  attorney's  fees,  and  a  trust-deed 
given  to  secure  their  payment,  sets  them  forth 
with  sufficient  particularity,  the  citation,  ally- 
ing that  the  notes  and  trust-deed  were  executed 
and  the  notea  delivered  by  defendant  to  plaintiff, 
and  stating  the  amonnta  of  the  notea  and  their 
dates,  as  well  as  that  of  the  trust-deed,  and  that 
the  latter  Includes  "21  tracts  of  land,  described 
in  plaintiff's  petition, "  will  not  be  quashed  be- 
cause it  does  not  state  who  are  the  holders  of  the 
notes,  or  the  rate  of  interest  each  t>ears,  or  now 
much  attorney's  fees,  or  that  plaintiff  asks  for  a 
money  judgment,  as  it  suOlciently  indicates  "tlie 
natureof  plaintiff's  demand, "  as  required  by  Kev. 
St.  art.  1215.— Hinzie  v.  Kempner,  (Tex.  bup.)  IS 
S.  W.  609. 
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Alteration  by  party. 

8.  An  alteration  of  a  writ  of  »ttachment  by 
an  attaching  party,  by  anthority  of  a  telef^ram 
from  the  clerk  of  the  court  whence  it  Issued,  so 
as  to  direct  it  to  the  sheriff  of  another  county, 
not  being  an  amendment,  vitiates  the  writ.— 
Mississippi  Mills  ▼.  Meyer,  (Tez.  Bup.)  18  B.  W. 
748. 

fiervioe  by  publication. 

8.  A  decree  setting  aside  a  conveyance  ol 
land  on  the  ground  of  fraud  is  valid,  thoagh  de- 
fendant was  a  non-resident  of  the  state,  where 
construotive  service  was  had  on  him  by  the  pub- 
lication of  a  warning  order,  as  provided  by  sec- 
tions 4989  and  4990.— McLaughltn  r.  MoCrory, 
(Ark.)  18  a  W.  768. 

4.  Under  Civil  Code,  {  60,  providing  for  a 
«onstructive  MTVice  on  a  non-resident  defendant 


by  the  making  of  a  warning  order  and  the  ap- 
pointment of  an  attorney  to  defend,  and  section 
68,  providing  that  the  warning  order  shall  not  be 
made  except  on  plaintiff's  affidavit  stating  de- 
fendant's non-residence,  the  county  in  which  de- 
fendant resides,  and  the  name  of  the  nearest  post- 
ofSce,  the  omission  of  the  affidavit  to  give  ttia 
post  office  address  does  not  render  a  judgment 
had  on  such  service  void  for  want  of  Jurisdiction, 
but  makes  it  only  erroneona. — Uarr's  Adm'r  v. 
Carr,  (Ky.)  18  8.  W.  453. 

6.  A  warning  order,  made  on  the  next  day 
after  it  is  sworn  to,  is  sufficient,  as  made  with- 
in a  reasonable  time.— Cornwall's  Assignee  r. 
Falls  City  Bank,  (Kr.j  18  &  W.  458. 

Wrongful  Attaohmenc 

See  Attachment,  13-1& 
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